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ColeJtnan-E^iUon  Pasture  Go.  v.  Aransas  Conn- 

ty,  180  8.  W.  312. 
Coleman-EViltOD  Pasture  Co.  t.  Aransas  County, 

180  S    W    316. 
Ramires  t.  Lesater,  174  S.  W.  709  (Application 

of  Lasater). 
Staaoke  v.  Routledge,  ITS  S.  W.  444. 
Ysagnirre  t.  Garcia,  172  S.  W.  139. 

FIFTH  DISTRICT 

State  Mut  Life  Ins.  Co.  v.  Rosenben?,  175  S. 

W.  757. 
Texarkana  &  Ft  8.  R.  Co.  t.  Brass,  175  8.  W. 

778. 

SIXTH  DISTRICT 

St   Louis   Southwestem   R.   Ckx   of  Texas  ▼. 
Watts,  178  8.  W.  909. 

SBVBITTH  DISTRICT 

Barcus  t,  O'Brien,  171  S.'w.  492. 

Crawford   ▼.    Wellington   Railroad    Commltteer 

174  8.  W.  1004. 
General  Bonding  &  Casualty  Ins-  Ck>.  t.  Mose- 

ly,  174  S.  W.  1081. 
Newsom  v.  Leqgford,  174  8.  W.  103& 
Northcutt  V.  Hume,  174  S.  W.  074. 
Rayner  v.  Posey,  173  S.  W.  246. 
Robertson  ▼.  Talpiadge,  174  8.  W.  627. 

ipTGHTlI  piSTRIiTr 

Walker  T.  Wilmore,  1748.' W.  921. 
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HARTSOUGH-STEWAKT  CONST.  CO.  et  al. 
V,  HABTY  &  VOGELSANG.     (No.  7086.) 

(Coort  of  Civil  Appeals  of  Texas.     Galveston. 

Feb.  4,  1916.     Rehearing  Denied 

Feb.  24,  1916.) 

1.  Afpeai.  and  Ebxoii  «=s>387  —  Tna  roB 
PEBFEcnno  AppkaI/— Filing  Bond. 

Rev.  St.  1911,  art.  2084,  provides  that  an 
appeal  may  be  taken  during  the  term  at  which 
the  final  judgment  is  rendered  by  giving  notice 
of  appeal  in  open  court  within  2  days  after  final 
judgment  or  2  days  after  judgment  overruling  a 
motion  for  a  new  trial,  and  by  filing  with  the 
derk  an  appeal  bond  or  affidavit  in  lieu  thereof 
within  20  days  after  the  expiration  of  the  term, 
and  that,  if  the  term  of  court  may  by  law  con- 
tinae  more  than  8  weeks,  the  bond  or  affidavit 
shall  be  filed  within  20  days  after  notice  of  ap- 
peal is  given  if  the  party  taking  the  appeal  re- 
sides in  the  county  and  within  30  days  if  he  re- 
sides out  of  the  county.  Held,  that  where,  in  a 
ease  tried  at  a  term  of  court  which  by  law  could 
not  continue  more  than  5  weeks,  the  appeal  bond 
was  not  filed  within  20  days  after  adjournment, 
the  appellate  court  did  not  acquire  jurisdiction 
of  the  appeaL  r 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Xtig.  H  2064-2070;  Dec.  Dig.  «=» 
387.] 

2.  Appkai.  and  Ebbob  «=9387— Tmx  vob  Pxb- 

RCTINO  APPKAL— FUJNG  BoND. 

Dnder  Rev.  St  1911,  art.  2084,  the  30  days 
allowed  a  nonresident  appellant  in  which  to  file 
his  appeal  bond  applies  only  in  cases  where  the 
term  of  court  may  continue  longer  than  8  weeks, 
and  In  such  cases  runs  from  the  date  of  final 
judgment  and  not  from  the  expiration  of  the 
term. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  2064-2070 ;  Dec.  Dig.  «=> 
387.] 

Appeal  from  District  Court,  Matagorda 
County;   Saml.  J.  Styles,  Judge. 

Action  between  the  Hartsough-Stewart 
Constmction  Company  and  others  and  Harty 
&  Vogelsang.  From  an  adverse  judgment, 
tbe  constmction  company  and  others  appeal. 
Appeal  dismissed. 

Stewarts,  R.  W.  Houfe,  and  O.  O.  Crocker, 
all  of  Hooston,  for  appellants.  R.  R.  Lewis 
and  Krause  A  Wilson,  all  of  Bay  City,  for 
appellee. 

McMEANS,  J.  This  case  was  tried  In  the 
district  court  of  Matagorda  county  at  a  term 
ending  on  tbe  6tli  day  of  February,  191S. 
The  term  conld  not  by  law  continue  more 


than  are  weeks.    Article  30,  {  23,  Revised 
Statutes  1911.    Tbe  appeal  bond  was  filed  In 
the  trial  court  on  March  1,  1916,  more  than> 
20  days  after  tbe  expiration  of  the  term. 

[T]  ArUcle  2084  of  tbe  Revised  Statutes, 
which  regulates  appeals  to  this  court,  Is  as 
fallows: 

"Art  2084.  An  appeal  may,  in  cases  where  an 
appeal  is  allowed,  be  taken  during  the  term  of 
the  court  at  which  the  final  judgment  in  the 
cause  is  rendered  by  the  appellants  giving  notice 
of  appeal  in  open  court  within  two  days  after 
final  judgment,  or  two  days  after  judgment  over- 
ruling a  motion  for  a  new  trial,  which  shall  be 
noted  on  the  docket  and  entered  of  record,  and 
by  his  filing  with  the  clerk  an  appeal  bond,  where 
bond  is  required  by  law,  or  affidavit  in  lieu 
thereof,  as  hereinafter  provided,  within  twenty 
days  after  the  expiration  of  tiie  term.  If  the 
term  of  the  court  may  by  law  continue  more 
than  eight  weeks,  the  bond  or  affidavit  in  lieu 
thereof  shall  be  filed  within  twenty  days  after 
notice  of  appeal  is  given,  if  the  party  taking  the 
appeal  resides  in  the  county,  and  within  thirty 
days,  if  he  resides  out  of  the  county." 

This  court  has  not  acquired  Jurisdiction 
of  this  appeal  because  the  bond  was  not  filed 
within  20  days  after  the  adjournment  as 
required  by  said  article.  Railway  y.  Wbat- 
ley,  99  Tex.  129,  87  S.  W.  819. 

[2]  It  will  be  observed  that  by  the  article 
tbe  30  days  allowed  a  nonresident  appellant 
In  which  tb  file  his  appeal  bond  applies  only 
in  cases  where  the  term  of  the  court  may 
continue  longer  than  8  weeks,  and  in  such 
cases  the  time  in  which  they  may  perfect 
their  appeal  begins  to  run  from  the  date  of 
final  Judgment,  and  not  after  the  expiration 
of  the  term.  Nash  v.  Noble,  52  Tex.  Civ. 
App.  425,  114  S.  W.  848 ;  Simpson  t.  Barker, 
57  Tex.  Civ.  App.  460,  122  S.  W.  959. 

Tbe  appeal  is  dismissed. 


COMMONWBAUTH  BONDING  ft  OASUAL- 

TT  INa  CO.  T.  CURRY  et  •!.• 

(Na884.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Jan.  19,  191&    Rehearing  Denied 

Feb.  23, 191&) 

1.  CoBPOBATiONS  ^=9448— Pbohotkb's  Aobsx- 
mbnt— Effect  oi'. 

The  promoter  of  two  corporations  sold 
plaintilb  stock  in  one  of  them :  plaintiffs  giving 
two  notes  for  the  purchase  price,  one  of  which 
was  to  constitute  part  of  the  surplus.    The  di- 
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rectorate  of  the  two  corporations  and  the  officers 
were  practically  the  same,  and  thereafter  de- 
fendant corporation,  in  which  plaintiffs  refused 
to  purchase  stock,  having  ratified  the  promoter's 
contracts,  received  withont  consideration  the  note 
which  was  to  constitute  part  of  the  surplus  of 
the  other.  Held,  that  in  such  case,  defendant 
corporation  in  accepting  the  benefits  of  the  pro- 
moter's contract  accepted  its  burdens,  and,  not 
being  a  bona  fide  holder  of  the  note,  the  promot- 
er's contract  could  be  proven  in  an  action  to 
cancel  the  note. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §§  1709,  1788^1792;  Dec.  Dig.  «=» 
448.] 

2.  Evidence  «=»471  —  CoNci.X7sioir  of  Wit- 

NEBSEa— ADM  I8SIBIUTT. 

In  such  case,  the  promoter  miglit  testify 
that  defendant  understood  the  plan  of  organiza- 
,  tion  after  it  was  incorporated ;   such  testimony 
not  being  a  conclusion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  fg  2149-2186;  Dec.  Dig.  «s>471; 
Witnesses,  Cent  Dig.  H  833-836.] 

3.  CoRFORATiONa    «=»170— Stock— SuBBOBiP- 

TIONS. 

In  such  case,  as  plaintiffs  refused  to  pur- 
chase stock  in  defendant  corporation,  the  tact 
that  it  obtained  possession  of  their  note  and  is- 
sued stock  to  them  does  not  make  them  share- 
holders; for,  in  order  to  charge  subscribers,  it 
must  appear  that  their  subscriptions  were  made 
to  the  particular  corporation  on  account  of 
which  liability  is  claimed. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  U  624-632;    Dec.  Dig.  «=>170.] 

4.  corfobationb  «s>92  —  bubbcbiption  to 
Stock— Notes— Vaudity— Failure  of  Con- 
sideration— Bbtoppkl. 

Plaintiffs,  who  purchased  stock  in  the  B. 
Company,  executed  two  notes,  one  for  the  par 
value  of  the  stock  and  the  other  for  its  surplus. 
The  stock  was  issued,  but  the  surplus  note  was 
delivered  to  defendant,  another  corporation ;  de- 
fendant issuing  its  own  stock  to  plaintiffs  re- 
ceiving as  collateral  the  stock  of  the  B.  Com- 
pany. '  Plaintiffs  thereafter  assigned  defendant's 
stock  Beld  that,  as  the  issue  of  defendant's 
stock  was  invalid,  plaintiffs,  though  estopped 
from  setting  up  fraud  or  denying  their  subscrip- 
tion, might  secure  cancellation  of  the  note  for 
the  surplus,  and  recover  either  the  stock  of  the 
B.  Company  received  for  the  par  value  note,  or 
its  face  value,  on  the  ground  of  want  of  consid- 
eration. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  |  366;  Dee.  Dig.  «=»92.] 

5.  Cobpobations  €=>92  —  Pttbchases  of 
Stock — ^Ratificatio  n— Esttoppel. 

As  Const  art  12,  {  6^  forbids  the  issaing  of 
stock  save  for  money  actually  paid,  a  transac- 
tion whereby  corporate  stock  is  issued  in  con- 
sideration of  a  note  cannot  be  ratified,  and  fur- 
nishes no  basis  fqr  estoppel 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  f  366;   Dec.  Dig.  <8i=>92.] 

Appeal  from  District  Court,  Potter  County; 
Hugh  I/.  Umpires,  Judge. 

Action  by  Thomas  and  J.  J.  Curry  against 
the  Cotnmonwealtli  Bonding  &  Casualty  In- 
surance Company  and  another.  From  a  Judg- 
ment for  plaintiffs,  the  named  defendant  ap- 
peals.   Affirmed. 

Speer  &  Brown,  of  Ft.  Worth,  and  A.  A. 
Lumpkin,  of  AmariUo,  for  appellant  Klm- 
brough,  IJnderwood  &  Jackson,  of  Amarillo, 
and  H.  A.  Turner,  of  Ft  Worth,  for  appellees. 


HALIik  J-  Tliomas  and  J.  J.  Curry  filed 
this  suit  against  the  appellant  company  and 
R.  T.  Stuart,  seeking  to  cancel  a  certain 
promissory  note,  In  the  sum  of  $1,876,  and  to 
require  tbe  delivery  to  them  of  62%  one- 
tenth  shares  of  stock  in  the  Bankers'  Trust 
G<mpany,  alleged  to  be  in  the  possession  of 
the  defendant.  Commonwealth  Bonding  & 
Casualty  Insurance  Company.  They  prayed 
In  the  alternative  for  Judgment  for  the  value 
of  said  stock,  in  the  sum  of  $626.  It  Is  al- 
leged that  the  contract  for  the  purchase  of 
this  stock  was  entered  into  with  B.  T.  Stuart, 
in  August,  1910;  that  payment  therefor  was 
made  by  one  note  for  $626  and  tbe  note  for 
$1,875,  mentioned  attove,  and  that  said  stock 
In  the  Bankers'  Traat  Company  was  to  be  is- 
sued and  attadied  to  the  last-named  note  as 
security;  that  they  refused  to  purchase,  and 
would  not  purchase,  stock  in  the  said  Com- 
mpuwealtli  Compuny.  The  grounds  alleged 
as  a  basis  for  the  cancellation  of  tbe  note 
and  the  recovery  of  the  stock,  or  its  value, 
were  that  Stuart,  as  agent  and  promoter  of 
the  Bankers'  Trust  Company,  fraudulently 
induced  plaintiffs  to  take  stock  in  the  Bank- 
ers' Trust  Company  and  to  execute  In  pay- 
ment therefor  the  notes  above  described; 
that  said  Stuart  subsequently  fraudulently 
delivered  the  note  for  $1,875  to  the  defendant 
Commonwealth  Bonding  &  Casualty  Insur- 
ance Company,  together  with  plaintiff's  stock 
in  said  Bankers'  Ttust  Company,  which  was 
attached  to  said  note  as  collateral.  The 
particular  allegations  of  fraud  are  that  Stu- 
art represented  that  the  Baukeis'  Trust  Com- 
pany would  be  organized  under  the  laws  of 
Texas  with  a  capital  stock  of  $100,000,  and 
a  surplus  of  $300,000,  for  the  purpose  of 
loaning, .  borrowing,  and  reloanlng  money  on 
real  estate  in  Texas,  and  that  said  Trust 
Company  and  said  Stuart  would  furnish  to 
plaintiffs  $100,000  in  loans,  according  to  the 
proposed  plan.  It  was  further  alleged  that 
the  Bankers'  Trust  Company,  when  organ- 
ized, had  a  capital  stock  of  only  $100,000, 
and  that  it  had  no  surplus  fund  whatever, 
whereby  plaintlfTs  stock  In  -aaii  company  was 
worth  only  $625,  Instead  of  $2,500  as  it  would 
have  been  had  said  company  possessed  a  sur- 
plus of  $300,000 ;  that  plaintiffs  had  procured 
customers  who  desired  to  borrow  money  on 
good  and  sufficient  securities,  and  that  appli- 
cation was  made  to  defendant  Stuart  to  fur- 
nish such  money  with  which  to  supply  such 
customers;  but  that  said  Stuart  and  Bank- 
ers' Trust  Company  refused  to  furnish  any 
money  whatever.  That  the  officers  and  man- 
agers of  the  said  Commonwealth  Company 
knew  that  plaintiffs  had  not  subscribed  for 
stock  in  said  company ;  and  that,  on  learning 
that  the  said  Commonwealth  Company  held 
their  note  for  which  it  had  Issued  to  them  lbs 
stock,  plaintiffs  immediately  notified  it  of 
said  false  and  fraudulent  representations 
made  to  them,   and  informed  It  that  they 
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would  not  accept  stodc  In  It  and  \foalA  not 
pay  therefor,  and  demanded  tlie  release,  can- 
cellation, and  dellTety  to  than  of  said  note. 

The  Commonwealth  Company  answered, 
denying  specially  plalntlffB'  allegations  of 
firaud  and  notice ;  alleging  that  it  purchased 
aald  note  of  fl^TS  ttom  the  Bankers'  Trust 
Company  for  a  valuable  consideration  before 
maturity  and  in  the  regular  course  of  trade, 
without  knowledge  of  any  fraudulent  rep- 
resentations made  to  the  plaintiffs  by  any 
peiBOB,  and  without  knowledge  of  any  in- 
firmity, and  was  therefore  an  Innocent  bold- 
er thereof;  together  with  the  securities  at* 
tached  to  the  same.  Further,  by  way  at  es- 
toppel, it  is  alleged  that  the  plaintiffs,  after 
ttte  issuance  to  them*  of  its  stock,  and  after 
the  purchase  by  It  of  plaintiffs'  said  note, 
and  aftec  plaintiffs  were  notified  and  after 
plaintiffs  had  full  knowledge  of  the  issuance 
to  them  of  the  stock  in  the  defendant  com- 
pany, and  of  its  ownership  of  their  said  note, 
Idalntiffs  exercised  and  asserted  ownership 
of  and  title  to  said  certificate  of  stock,  and 
waived  any  right  to  complain  of  the  matters 
set  forth  in  their  petition. 

By  suppl^naital  jietltion,  plaintiffs  pleaded 
that  they  never  knew  of  the  issuance  of  stock 
In  the  Commonwealth  Company  at  the  time  of 
its  issuance  and  for  a  long  time  thereafter; 
that  they  never  at  any  time,  with  knowledge 
of  the  facts,  asserted  ownership  or  title  to 
said  stock*  nor  gave  defendant  company  any 
Instruction  as  to  the  management  or  dispo- 
sition of  said  stock;  that  if  any  such  in- 
struction was  received  from)  plaintiffs  it  was 
procured  by  misrepresentation,  fraud,  and 
concealment ;  that  at  the  time  this  note  was 
delivered  to  defendant  it  knew  the  purpose 
and  consideration  for  which  said  note  was 
given;  that  it  was  given  In  payment  of 
stock;  that  the  transaction  was  illegal  and 
void,  and  that  the  issuance  of  stock  by  the 
Commonwealth  Company  for  and  in  con- 
sideration of  the  delivery  to  them  of  the  note 
in  controversy,  was  a  transaction  Illegal  and 
▼old ;  that  the  consideration  for  which  said 
note  was  given  had  utterly  and  totally  failed, 
in  that  the  Bankers'  Trust  Company  was  not 
organized  so  that  its  capital  stock  would  be 
worth  four  for  one,  but  was  organized  with 
only  $100,000  capital  and  without  any  sur- 
plus, so  that  its  stock  was  only  worth  the 
face  valua 

The  case  was  tried  before  a  Jury  and 
submitted  on  special  Issues.  Upon  plaintiffs' 
motion  for  Judgment,  the  court  decreed  the 
cancellation  of  the  note,  rendered  Judgment 
against  the  Commonwealth  Company  for  the 
delivery  and  possession  to  them  of  the  shares 
of  stock,  and  in  the  alternative,  that  if  said 
shares  of  stock  were  not  delivered  to  plain- 
tiffs they  should  recover  from  the  Common- 
wealth Company  the  sum  of  $625,  with  6 
per  cent,  interest  from  date. 

[1]  It  is  insisted  that  the  court  erred  in 
permitting  Thomas  Curry  to  testify,  over  ap- 
pellant's objection,  that  he  told  R.  T.  Stuart, 


the  prMnoter  of  the  two  comimniea,  that  be 
did  not  want  any  stock  In  the  Commonwealth 
Company;  that  Stuart  had  told  him  that 
$300,000  surplus  had  been  paid  into  the  Bank- 
ers' Trust  Company;  that  the  company 
would  loan  money  to  Curry's  customers  at 
1  i>er  cent  more  than  it  cost  the  company  to 
get  It,  taking  deeds  of  trust  on  Western  lands 
as  security  for  the  loans;  that  the  com- 
pany would  be  a  Texas  corporation  and 
that  the  said  Bankers'  Trust  Company  would 
buy  stock  in  the  Commonwealth  Company 
to  such  an  extent  as  would  enable  the  first- 
named  company  to  control  the  latter.  The 
objection  urged  was  that  Stuart  was  a  pro- 
moter and  his  representations  could  not  bind 
the  company  until  it  was  shown  that  the 
company  had  notice.  Stuart  testified  that 
before  the  completion  of  the  sale  of  the  stock 
of  the  two  companies,  the  stockholders  there- 
of had  a  meeting  and  entered  Into  temporary 
organization  of  the  Commonwealth  Com- 
pany, at  which  time  Mr.  Scarborough  was 
elected  president,  Mr.  Mills,  secretary,  Mr. 
Brandon,  treasurer,  and  Mr.  Harkrlder,  ac- 
tive vice  president  That  when  the  Bankers' 
Trust  Company  was  organized  Stuart  was 
elected  president  and  Scarborough  and  Hark- 
rlder, vice  presidents.  That  he  did  not  know 
whether  Hills  was  a  nominal  vice  president 
or  not,  but  that  he  was  one  of  the  directors ; 
that  Brandon  was  also  a  director ;  that  aft- 
er the  Commonwealth  Company  was  charter- 
ed, he  (Stuart)  was  a  director,  and  sometimes 
met  with  the  other  directors;  that  after 
the  organization  was  perfected,  the  same 
ofilcers  were  elected,  vrith  additional  direc- 
tors; and  after  organization,  the  company 
took  over  the  contracts  and  notes  of  the  tem- 
porary organization  and  ratified  them.  They 
understood  the  plan  of  the  organization  of 
the  two  companies,  were  parties  to  It,  and 
all  were  stockholders  in  the  Bankers'  Trust 
Company;  some  of  them  being  also  officials. 
This  was  sufficient  to  raise  the  issue  of  no- 
tice and  prove  ratification  on  the  part  of 
the  company  after  its  organization;  and 
the  objection  was  properly  overruled.  It 
was  further  shown  that  the  Commonwealth 
Company  never 'paid  any  consideration  for 
the  note  and  was  not  a  bona  fide  holder. 
The  Jury  found  that  the  Commonwealth  Com- 
pany knew  the  note  for  $1,875  was  to  be  and 
constitute  a  part  of  the  surplus  of  the  Bank- 
ers' Trust  Company,  at  the  time  they  ac- 
cepted the  note;  and  this  finding  is  not  di- 
rectly assailed  by  the  appellants.  Under 
these  conditions,  we  think  the  appellant  com- 
pany. In  accepting  the  benefits  of  the  con- 
tract, must  also  take  over  its  burdens,  and 
Is  bound  by  the  representations  and  prom- 
ises of  Stuart,  the  promoter.  American 
Home  Life  Insurance  Co.  v.  Compere,  159  S. 
W.  79. 

[2]  Appellant  further  insists  that  the  court 
erred  in  permitting  the  witness  Stuart  to 
testify  that  the  Commonwealth  Company  un- 
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derstood  tba  plan  of  organleatlon  after  It 
was  tacorpoiated.  Tbe  objection  was  made 
that  such  a  statement  was.  a  conclusion  of 
the  witness.  We  think  tbe  trial  court  was 
correct  in  its  ruling,  and  that  the  witness 
merely  stated  a  fact  Botan  Grocery  Co.  r. 
Tatum,  149  S.  W.  342 ;  First  State  Bank  & 
Trust  Company  of  Hereford  t.  Southwestern 
Engineering  &  Const  Co.,  163  S.  W.  680. 

[3]  Under  the  fifth  assignment  it  is  con- 
tended that  the  court  should  have  directed 
a  verdict  in  favor  of  appellant  because  the 
evidence  failed  to  establish  fraud  and  sus- 
tain the  plaintiffs'  allegations.  It  is  true, 
fraud  is  alleged;  but  fraud  is  not  the  sole 
issue  set  up  by  plaintifCs,  upon  which  they 
would  be  entitled  to  recover.  They  alleged 
a  failure  of  consideration,  and  that  they  re- 
fused to  purchase  stock  In  the  Commonwealth 
Company.  Thomas  Curry  testified  that  they 
told  Stuart  they  would  not  purchase  stock 
in  the  Commonwealth  Company.  Stuart  tes- 
tified that  neither  he  nor  the  Bankers*  Trust 
Company  received  any  consideration  from 
the  Commonwealth  Company ;  that  the  note 
was  never  turned  into  the  Bankers'  Trust 
Coiupany  as  a  part  of  its  $300,000  surplus; 
and  that  the  proceeds  of  none  of  the  notes 
of  the  various  subscribers  have  gone  into 
such  surplus;  that  the  Bankers'  Trust  Com- 
pany was  never  organized  with  a  surplus 
fund  of  any  amount  Sthiart  further  testified 
that  he  had  no  authority  to  tarn  these  notes 
over  to  the  Commonwealth  Company  or  to 
have  stock  issued  to  plaintiffs  individually. 
It  is  uncontroverted  that  the  plaintiffs,  at 
no  time,  subscribed  for,  or  contracted  to  pur- 
chase, stock  in  tbe  Commonwealth  Bonding 
&  Casualty  Insurance  Company;  that  tbe 
Issuance  of  said  stock  In  the  name 'of  3.  3. 
Curry,  for  the  note  executed  by  plaintiffs, 
and  made  payable  to  Stuart,  as  trustee,  was 
not  In  compliance  with  the  contract  signed 
by  plaintiffs,  and  not  In  accord  with  the  un- 
derstanding between  Stuart  and  plaintiffs; 
nor  was  it  in  accordance  with  the  agreement 
between  Stuart  and  Mills..  In  tbe  light  of 
this  testimony,  the  court  would  have  erred 
In  peremptorily  instructing  a  verdict  in  favor 
of  appellants.  In  Thompson  on  Corporations, 
par.  513,  it  is  said: 

"In  order  to  charge  subscribers,  it  must  ap- 
pear that  their  subscriptions  were  made  to  the 
particular  corporation  on  account  of  which  the 
liability  is  claimed,  or  that  they  have  in  some 
manner  recognized  their  liability." 

Id.  par.  46: 

"The  rule  is  not  only  fonnded  in  reason,  but  it 
has  been  expressly  decided,  that  no  person  can 
be  made  a  stockholder  of  a  corporation  without 
his  consent  express  or  implied." 

The  further  point  is  raised  by  appellees 
that  the  Commonwealth  Company  Issued  its 
stock  to  them  and  that  the  only  consideration 
therefor  was  the  note  in  controversy.    This 


note  was  intended  by  tbe  makers  to  be  tnmeA 
into  the  Bankers'  Trust  Company,  and,  when 
paid,  to  be  a  part  of  the  proposed  1300,000 
surplus  of  that  company.  It  bad  been  di- 
verted by  Stnait,  and  taken  by  tbe  Gommoor 
wealth  Company  in  payment  for  shares  o£ 
stock  issued  by  that  company.  If  it  was 
understood  that  the  note  was  taken  in  pay- 
mmt  for  the  stock,  both  the  note  and  the 
stodE  are  idearly  void,  under  tbe  Constitu- 
tion. Mason  V.  Bank,  156  S.  W.  866;  Sturd»> 
vant  V.  Falvey,  176  S.  W.  908;  San  Antonio 
Irrigation  Go.  t.  Deotscbmann,  102  Tex.  201, 
106  S.  W.  486,  114  &  W.  1174.  Tbe  trans- 
action as  between  Onrry  and  the  Common- 
wealth Company  cannot  be  considered  as  a 
snbscriptlon  for  stock,  since  they  positively 
refused,  when  solicited  by  Stuart  to  do  so, 
to  take  any  stock  in  that  company.  So  wa 
think,  regardless  of  the  question  of  fraudu- 
lent representations,  the  issues  should  have 
been  submitted  to  the  jury. 

[4]  Appellant  c<»tend8  that  because  Thos. 
and  J.  3.  Curry  executed  an  Instrument,  as- 
signing 48.8  diares  of  stock  in  tbe  Common- 
wealth Bonding  &  Casualty  Insurance  Com- 
pany, to  the  Bankers'  Guaranty  Company,  re- 
citing that  it  was  all  the  stodc  they  owned, 
and  in  tbe  same  instrument  appointed  <me 
Allen  to  make  the  transfer  on  the  books  of 
the  corporation,  ttaey  are  estopped  to  recover 
the  $626  paid,  or  to  cancel  the  $1,875  note^ 
and  have  thereby  waived  the  right  to  set  up 
fraud.  This  contenti(m  is  tbe  fourth  proposi- 
tion under  tbe  fifth  assignment  Tbe  fifth 
assignment  Is  that  tbe  court  erred  in  refusing 
to  direct  a  verdict  for  the  appellant  company. 
If  we  should  concede  that  the  proposition  Is 
a  correct  statement  of  tbe  law,  we  think  ap- 
pellees were  entitled  to  cancellation  of  the 
note  for  $1,875,  upon  the  ground  of  failure 
of  consideration,  regardless  of  tbe  question 
of  fraud.  Furthermore,  they  would  be  en- 
titled to  recover  as  damages  tbe  value  of 
the  stock  fOr  which  they  had  paid  $625,  even 
though  the  transfer  should  be  treated  as  an 
afBrmance  of  the  act  of  the  Commonwealth 
Company  in  issuing  the  stodc  Grabenheim- 
er  T.  Blnm,  63  Tex.  369. 

[i]  Tbe  act  of  appellees  in  executing  the 
transfer  of  the  shares  of  stock  as  one  of  the 
elements  of  an  estoppel  cannot  be  relied  up- 
on as  such  by  the  Commonwealth  Company. 
The  issuance  oi  the  stock,  in  consideration 
of  tbe  note,  being  an  illegal  transaction,  and 
inhibited  by  tbe  Constitution  (arUcle  12,  { 
6),  cannot  be  ratified.  State  Nat  Bank  t. 
Fink,  24  S.  W.  93d ;  Rue  v.  By.  Co.,  74  Tex. 
474,  8  S.  W.  633,  15  Am.  St  Bep.  852 ;  ElUott 
on  Contracts,  {{  457,  1091. 

What  is  here  said  disposes  of  the  various 
contentions  in  appellant's  brief.  We  find  no 
reversible  error,  and  tbe  Judgment  Is  af- 
firmed. 
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FIRST  NAT.  BANK  ▼.  HENWOOD 


FIB8T  NAT.   BANE   OF  FT.   WORTH   t. 
HENWOOD.     (No.  8310.) 

(Court  of  Oivil  Appeals  of  Texaa.    Ft  Worth. 

Jan.  22,  1916.     On  Motion  for  Behearing, 

Ffeb.  10.  i»ie.) 

1.  Apfkai.  and  Bbbob  €=»36d  —  Aqbkkd 
Statement  or  Faotb— Failure  or  Jttdgb  to 
Sign  ob  Appbove— 1j>ffect. 

Where  appellant  brooght  up  on  appeal  what 
purported  to  be  a  etatemeut  of  facts  proven  on 
the  trial,  agreed  to  and  signed  by  the  attorneys 
for  both  parties,  but  not  signed  or  approved  by 
the  trial  judge,  the  statement  cannot  be  coo.- 
sidered. 

lEid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Ont  Dig.  U  2SS0-2M6;  Dec.  Dig.  «=> 
569.] 

2.  JuDoiiSNT  €=>456—Di:fa'di.t— Equitable 
Belief  aiteb  Tebm— Laches. 

Plaintiff  alleged  that  it  had  been  assured 
by  defendant  Uiat  under  certain  cueninstances 
no  judgment  by  default  would  be  taken.  Tke  as- 
surance was  such  as  to  entitle  plaintiff  to  have 
the  default  set  aside  had  it  moved  therefor  In 
time.  Plaintiff  did  not  discover  the  default  un- 
til after  two  days  had  elapsed  after  the  rendition 
of  judgment.  Though  several  weeks  of  the 
term  still  remained,  plaintiff  failed  to  move  to 
set  aside  the  judgment  daring  the  term,  but 
commenced  this  action  in  the  following  term  to 
enjoin  the  enforconent  of  the  judgment.  Heli, 
that  it  was  not  entitled  to  such  rdief  in  view 
of  the  tact  that,  with  proper  diligence,  it  might 
have  moved  for  a  new  trial  during  the  term, 
since  a  suit  to  set  aside  a  judgment  after  the 
expiration  of  the  term  of  its  rendition  is  in  the 
nature  of  a  new  suit,  in  which  plaintiff  must 
allow  that  it  exercised  diligence  in  pursuing  its 
remedy  or  an  excuse  for  its  delay. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent    Dig.   {{   863-866;    Dec.   Dig.   «=»456.] 

8.  Judgment  «=3447— Sun  to  Srr  Abide  att- 

BB  Tebic— BsQuiBrrc  SHownto. 

A  suit  to  restrain  enforcement  of  a  judg- 
ment after  the  expiration  of  the  term  is  in  the 
nature  of  a  new  suit,  in  which  the  plaintiff 
must  not  only  show  sufficient  cause  to  authorize 
the  court  to  set  aside  the  judgment,  but  must  al- 
so show  a  good  defense  to  the  action. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §S  849-851 ;   Dec  Dig.  <&=>447.] 

4.  New  Tbial  «s>li9— Dibkotobt  Statute. 

Vernon's  Sayles'  Ann.  Civ.  St  1914,  art 
2023,  requiring  motions  to  set  aside  judgments 
to  be  made  within  two  days  of  their  rendition, 
is  directory  only. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Gent  Dig.  i  243;    Dec.  Dig.  «=3ll9.] 

6.  New  Tbial  «=3ll9  —  Tbial  —  Statutes  — 

Coubt'b  Dibcbbtion. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  2019,  providing  for  the  granting  of  new 
trials  and  setting  aside  of  judgments,  and  ar- 
tide  2023,  limitiiitg  the  time  in  which  motions 
for  new  trial,  etc.,  shall  be  made,  it  is  within 
the  court's  discretion  to  grant  motions  for  new 
trials  after  the  two  days  specified  by  article 
2028  have  elapsed. 

[Bid.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig:  i  248 ;  Dec.  Dig.  «s»U9.] 

Appeal  from  Tarrant  County  Court ;  Cbas. 
T.  Prewett,  Judge. 

Action  by  the  First  National  Bank  of  Ft 
Worth  against  B.  E.  Henwood  to  restrain  an 
execution  of  a  default  judgment  From  a 
jodgment  for  defendant,  plaintUf  appeals. 
Affirmed. 


Ik»  A  Wynn,  of  Ft  Worth,  for  appellant. 
F.  M.  Brantly,  of  Ft  Worth,  for  appellee. 

CONNER,  O.  J.  This  was  a  suit  by  injunc- 
tion to  restrain  the  execution  of  a  Judgment 
by  default  in  favor  of  appellee,  Henwood, 
against  the  appellant,  the  First  National 
Bfmk  of  Ft  Worth,  for  the  sum  of  $226.06, 
r«idered  on  November  7,  1911.  It  was  alleg- 
ed that  prior  to  the  rendition  of  the  Judg- 
ment appellant  had  been  assured  by  the  ap- 
pellee under  drcnmstances  specified  that 
judgment  would  not  be  so  taken*  against  it 
The  case  was  submitted  upon  special  Is- 
sues, and  the  Jury  found  facts  sufficient  to 
excuse  appellant  from  its  failure  to  answer 
In  the  suit  In  which  the  Judgment  was  ren- 
dered, but  further  found  that  knowledge  of 
the  fact  of  the  rendition  of  the  Judgment 
had  been  obtained  by  the  officers  of  the  ap- 
pellant bank  several  weeks  prior  to  the  ad- 
journment of  the  term  of  court  at  whldi  the 
judgment  was  rendered.  Both  parties  mov- 
ed the  court  for  the  entry  of  Judgment  but 
the  court  granted  the  motl<m  of  appellee,  and 
appellant  has  appealed. 

[1]  Appellant  has  not  brought  up  with  the 
record  a  statement  of  facts  that  we  can  con- 
sider. What  purports  to  be  a  statement  of 
the  facts  proven  upon  the  trial  has  been  filed, 
agreed  to  and  signed  by  the  attorneys  for 
both  parties,  but  it  is  not  signed  nor  approv- 
ed by  the  trial  Judge.  The  statement  there- 
fore cannot  be  considered.  See  Vernon's 
Sayles'  Texas  Civil  Statutes,  art  2068; 
Stone  V.  McClellan  &  Prince,  36  Tex.  Civ. 
App.  364,  81  S.  W.  751 ;  Bawls  T.  State  (Cr. 
App.)  160  S.  W.  431;  Railway  Co.  v.  Keen, 
73  S.  W.  1074;  Bailway  Co.  v.  Looney,  42 
Tex.  Civ.  App.  234,  95  S.  W.  601. 

[2,  3]  We  have  found  but  one  question  that 
can  be  considered  in  the  absence  of  a  state- 
ment of  facts.  The  question  Is  substantially 
raised  under  the  fifth  to  the  eighth  assign- 
ments. Inclusive,  and  is  whether  the  trial 
court  erred  in  rendering  Judgment  for  appel- 
lee, and  thus  denying  appellant's  right  for  a 
new  trial  In  the  original  case,  on  the  findings 
of  the  Jury.  The  findings  are  such  as  en- 
title apiMllant  to  the  Judgment,  save  for  the 
fact  that  the  verdict  shows  that  knowledge 
of  the  Judgment  by  deftiult  was  brought  home 
to  the  officers  of  the  bank  in  time  for  re- 
lief in  the  court  below  several  weeks  before 
the  adjournment  of  the  term,  as  above  stated. 

Article  2019,  Vernon's  Sayles'  Texas  ClvU 
Statutes,  provides  that: 

"New  trials  may  be  granted  and  judgments 
may  be  set  aside  or  arrested  upon  motion  for 
good  cause  on  such  terms  and  conditions  as  the 
court  shall  direct" 

Article  2023  reads: 

"All  motions  for  new  trials.  In  arrest  of  Judg- 
ment, or  to  set  aside  a  judgment,  shall  be  made 
within  two  days  after  the  rendition  of  the  ver- 
dict, if  the  term  of  court  shall  continue  so  long ; 
if  not  then  before  the  end  of  the  term." 
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Appellant's  insistence  Is  that  in  view  of 
the  fact  found  In  this  case  that  more  than 
two  days  had  elapsed  after  the  rendition  of 
the  judgment  before  knowledge  of  the  judg- 
ment was  obtained,  it  is  Immaterial  that  its 
petition  for  a  new  trial  was  not  filed  until  a 
subsequent  term  of  the  court.  We  do  not 
feel  prepared  to  adopt  this  contention.  It 
is  well  settled  that  a  suit  to  set  aside  a 
judgment  after  the  expiration  of  the  term 
is  in  the  nature  of  a  new  suit,  and  that  the 
plaintiff,  complaining  of  the  judgment,  must 
not  only  show  sufficient  cause  to  authorize 
the  court  to  set  it  aside,  but  must  also  show 
a  good  defense  to  the  action.  But  we  know 
of  no  case  in  which  the  courts  have  Indulged 
such  new  suit  and  upheld  the  remedy  by  an 
appeal  to  the  extraordinary  writ  of  injunc- 
tion, where  it  plainly  appears  that  the  facts 
might  with  proper  diligence  have  been  pre- 
sented to  and  determined  during  the  term 
by  the  court  rendering  the  judgment.  Dili- 
gence must  be  shown,  the  appeal  to  the  equi- 
table powers  of  the  court  must  be  reason- 
ably prompt,  or  an  excuse  shown  for  delay. 

[4,  i]  It  is  to  be  observed  that  article  2019, 
quoted,  is  in  general  terms;  the  court,  on 
motion,  for  good  cause,  is  granted  general 
power  to  set  aside  judgments  rendered  by  it ; 
and,  as  ordinarily  construed,  article  2023  is 
directory,  and  not  mandatory.  Numerous 
cases  might  be  dted  upholding  the  action  of 
the  trial  court  in  granting  motions  for  new 
trial  filed  after  the  two  days  specified  in  the 
statute.  Indeed,  we  think  it  generally  held 
that  the  court  has  the  discretion  to  do  so. 
See  Dallas  Oil  &  Refining  Co.  t.  Portwood, 
68  S.  W.  1017;  RaUway  Co.  t.  KeUey,  99 
Tex.  87,  87  S.  W.  660;  Berhns  v.  Harris, 
160  S.  W.  496.  Had  appellant,  therefore, 
npon  its  discovery  of  the  rendition  of  the 
judgment  by  default  now  complained  of, 
promptly  presented  the  facts  upon  which  it 
now  relies  to  the  trial  court,  it  would,  upon 
the  proof  of  such  facts,  doubtless  have  grant- 
ed relief.  This  was  not  done;  and  because 
of  such  failure  it  is  evident  that  the  court 
below  denied  relief  in  this  action.  In  so 
doing  we  are  unable  to  say  that  the  trial 
court  erred. 

All  assignments  of  error  are  overruled, 
therefore,  and  the  judgment  is  affirmed. 

On  Motion  for  Rehearing. 

Counsel  for  appellant  in  an  able  manner 
presented  the  contention,  in  substance,  that 
article  4643  of  our  Revised  Statutes,  author- 
izing the  issuance  of  injunctions,  as  constru- 
ed by  our  Supreme  Court  in  the  case  of 
Sumner  v.  Crawford,  91  Tex.  129,  41  S.  W. 
994,  authorized  the  writ  of  injunction  In- 
volved In  this  case  because  of  the  equitable 
matter  which  Is  set  up  in  his  petition,  re- 


gardless of  whether  appellant  made  applica- 
tion for  new  trial  in  the  court  below  during 
the  term.  In  other  words,  his  contention  Is 
that,  if  the  matters  alleged  by  him  consd^ 
tuted  such  equitable  grounds  as  would  au- 
thorize the  court  to  set  aside  the  judgment 
of  which  he  complains,  his  most  appropriate 
remedy,  and  indeed  the  only  adequate  rem- 
edy that  he  had,  was  to  institute  an  inde- 
pendent suit,  as  he  did  do  at  the  succeeding 
term  at  the  court,  to  set  aside  the  judgment. 
As  stated  in  our  original  opinion,  we  think 
there  can  be  no  doubt  but  that  the  facts  al- 
leged by  him,  and  indeed  found  in  this  case 
below  by  the  jury,  would  in  equity  have  en- 
titled appellant  to  set  aside  the  judgment 
by  default  of  which  he  complains,  and  to 
have  a  new  trial  in  that  case.  See  Fox  t. 
Bobbins,  62  S.  W.  821,  and  authorities  there- 
in dted.  But  say  our  Supreme  Court  in 
Vardeman  v.  Edwards,  21  Tex.  739,  740: 

"The  prindplea  which  govern  the  granting  of 
new  trials,  upon  application  by  petition  alter 
the  term,  are  the  same  in  our  practice  as  those 
which  govern  similar  applications  made  during 
the  term.  •  •  •  The  application,  whether 
•nade  before  or  after  the  term,  is  addressed  to 
the  same  court,  having  cognisance  of  both  legal 
and  equitable  causes ;  and  there  can  be  no  rea- 
son why  it  should  not  be  governed  by  precisely 
the  same  principles  in  the  one  case  as  t£e  other: 
only  with  this  qualification,  that  as  the  rule  of 
law  requires  that  the  application  be  made  dur- 
ing the  term  at  which  the  verdict  is  rendered, 
if  this  be  not  done,  the  party  mnst  show  an 
equitable  excuse  to  entitle  him  to  a  hearing  of 
his  application  after  the  terms" — citing  a  num- 
ber of  cases. 

The  case  of  McGloln  v.  McGloln,  70  Tex. 
634,  8  S.  W.  305,  was  one  where  the  appel- 
lant sued  to  set  aside  a  judgment  of  a  pre- 
ceding term  of  the  court,  and  the  court  say: 

"The  only  question  is  as  to  the  suffidency  of 
the  petition.  This  is  tested  by  the  inquiries: 
First.  Does  it  show  a  meritorious  defense? 
Second.  Does  it  show  that  by  fraud,  acddent, 
OF  that  by  act  of  the  adverse  party  he  was  pre- 
vented from  making  his  defense  on  the  trial? 
And,  third.  Has  suffident  legal  excuse  been 
shown  for  not  making  the  application  during 
the  term?" 

These  cases,  as  also  the  cases  of  Caper- 
ton  ▼.  Wanslow,  18  Tex.  125,  Ragsdale  t. 
Green,  36  Tex.  194,  Bryorly  v.  Clark,  48  Tex. 
345,  and  Rodriguez  v.  Espinosa,  25  S.  W. 
669,  all  support  the  condusion  annonnoed  by 
us  in  our  original  opinion  that  it  was  neces- 
sary that  appellant,  in  order  to  have  availed 
himself  of  the  fraud  of  which  he  complained, 
should  have  presented  the  matter  to  the 
trial  court  during  the  term  at  which  the 
Judgment  by  default  was  rendered,  and  that, 
not  having  done  so,  and  not  having  present- 
ed any  excuse  for  bis  failure  in  this  respect, 
he  was  not  entitled  to  relief  in  a  new  and  in- 
dependent suit  therefor,  as  this  one  was. 

The  motion  for  rehearing  will  be  over- 
ruled. 
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JOHNSTON  et  al  ▼..RETBS  et  •! 

(No.  660&) 

(Court  of  Civil  Appeals  of  Tezaa.    San  Antonio. 

Feb.  9,  19ie.) 

1.  Wnxs  «=s>440— OoRSTBtJcrioN— Inixntior 

OT  XXerTATOft— GORBTBUCTIOH   AS  ▲   WbOLK. 

The  intention  of  a  testator  aa  manifested 
by  the  language  of  the  will  taken  as  a  whole 
controls  any  particular  paragraph. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent- 
Dif.  i  856:    Dec.  Dig.  «s9440.] 

2.  WnXB  <8=»53S  —  CONSTBUOTIOIT  —  BSTATK 

CoNTXTED— "In  Cask  Shz  Dies." 

Where  a  will  leaves  property  in  fee  to  sev- 
eral legatees,  and  other  property  to  the  only 
legatee  referred  to  in  endearing  terms,  with  the 
proviaian  that  "in  case  she  dier'  it  shall  pass  to 
others,  the  quoted  phrase  refers  to  her  death 
before  that  of  testator,  and  where  she  survives 
him  she  takes  in  fee. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  UQ2,  1302-1S09;    Dee:  Dig.  «s>538. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  la  Case  of  Death.] 

3.  Wnxs  «s»688— CoHBTHUOTiOK— Tbubt. 

Where  the  third  paragraph  of  a  will  leaves 
certain  real  property  and  improvements  thereon 
to  the  heirs  of  testator's  son,  the  fourth  para- 
graph gives  certain  real  and  personal  property 
to  a  gianddanghter,  and  in  case  she  dies  to 
others,  a  portion  of  the  fifth  paragraph,  direct- 
ing that  "this  property  bequeathed''^  shall  be 
placed  in  tmst  and  its  revenue  eqnallv  divided 
among  beneflaaries  named,  applies  only  to  the 
property  described  in  the  fourth  paragraph  and 
only  in  case  of  death  of  the  legatee  therein  nam- 
ed before  that  of  testator. 

[Ed.  Note.— For  other  cases,  see  WHto,  Cent 
Dig.  H  100»-100e;  De&  Dig.  (Ss»683.] 

Error  from  District  Court;  Maverick  Coun- 
ty; W.  C.  Douglas,  Judge. 

Action  by  Ninfa  Johnston  Garcia  Reyes 
and  husband  against  Adolfo  Q.  Johnston  and 
others.  From  Judgment  for  plaintiffs,  de- 
fendants bring  error.  Reformed  and  af- 
firmed. 

J.  R.  Murray,  of  Eagle  Pass,  for  plaintUfs 
In  error.  Sanford  &  Wright,  of  Eagle  Pass, 
for  defendants  In  error. 

FLT,  C.  J.  This  is  a  suit  Instituted  by  Nin- 
fa  Johnston  Garcia  Reyes,  Joined  by  her  bus- 
band,  Garcia  Reyes,  against  Adolfo  G.  John- 
ston, Charles  Q.  Johnston,  Rlcarda  Faz  de 
Johnston,  and  Alex  L^all,  guardian  of  seven 
minors,  for  the  purpose  of  procuring  the  con- 
struction of  a  certain  will  executed  by  C. 
S.  P.  Johnston,  deceased,  on  December  4, 
1909.  Defendants  \n  error  claimed  that 
nnder  the  terms  of  the  will  she  was  be- 
queathed certain  property  in  fee  simple  and 
unincumbered  by  any  trust  The  opposite  of 
this  was  asserted  by  plalntifEs  in  error.  The 
will  was  construed  as  contended  for  by  de- 
fendants in  error. 

The  wiU,  omitting  the  Introductory  part 
and  the  first  and  second  paragraphs,  which 
provide  for  iiayment  of  debts  and  burial  ex- 
penses, and  the  clause  providing  for  the  ap- 
pointment of  Mrs.  Ed.  Schmidt  as  executrix, 


and  the  danae  providing  tor  a  anbetttnte  ex- 
ecutor, is  as  foUttws: 

"3.  I  do  give  and  bequeath  to  my  dear  children 
as  follows:  To  my  son  Frederick  P.  Johnston, 
legal  heirs  out  of  lot  77%.  block  3,  range  8  (in 
the  town  of  Eagle  Pass,  county  and  state  afore- 
said), 78  ft.  fronting  on  Jefferson  St  (a  little 
more  or  leas),  fae^nning  on  the  southeast  comer 
of  the  dividing  line  joining  Andres  Flores  prop- 
erty and  running  north ;  thence  running  west 
72  feet  along  the  line  of  the  house  now  occupied 
by  Juan  B.  Garcia,  thence  south  78  ft  to 
Andres  Flores  line;  thence  east  72  feet  to  the 
place  of  bei^inning,  with  all  improvements — to 
take  possession  firilowing  my  death. 

"4.  I  do  give  and  bequeath  to  my  dearest 
adopted  granddaughter,  Ninfa  O.  Johnston, 
daughter  of  my  deceased  daughter,  Annie  John- 
ston, the  remaining  parts  of  lots  77  and  77^ 
aforesaid,  together  with  all  improvements  aad 
household  and  kitchen  fumitore,  and  all  other 
real,  personal  or  mixed  property  which  I  may 
possess  or  be  entitled  to;  and  in  case  she  dies 
%  of  her  interest  to  fall  to  the  legal  heirs  of 
my  deceased  son  Fred  P.  Johnston  and  the  other 
%  to  be  equally  divided  between  my  adopted 
sons,  Adolfo  G.  Johnston  and  CSiarles  G.  John- 
ston, her  brothers.  And  when  these  2  last 
named,  Adolfo  G.  Johnston  and  Charles  G. 
Johnston  die,  their  interest  to  fall  to  the  above 
heirs  of  Fred  P.  Johnston. 

"6.  I  do  direct  that  this  property  bequeathed 
shall  be  placed  to  drawing  an  mcome  to  the 
best  advantage  poesibie,  and  ito  revenue  be  used 
to  defray  all  expenses,  taxes,  repairing  or  im- 
provements <m  same,  and  whatever  surplus  ac- 
cumulates, if  any,  to  be  duly  and  equally  divid- 
ed among  said  beneficiaries  to  help  their  support 
— until  fUl  of  them  become  of  lawful  age.'' 

Very  little  light  is  thrown  on  the  execution 
of  the  will,  the  agreement  as  to  the  facts  not 
even  indicating  when  the  testator  died,  nor 
any  other  facts,  except  that  the  will  was 
made  during  his  last  sickness;  that  at  the 
time  Ninfa  Johnston  was  a  minor,  but  is 
now  over  21  years  of  age;  that  the  testator 
was  of  sound  mind  and  Ninfa  was  in  good 
health  when  the  will  was  drawn.  There  is 
nothing  to  indicate  whether  the  testator  real- 
ized that  it  was  his  last  sickness  or  not,  and 
that  his  death  was  Imminent  when  he  ex- 
ecuted the  will.  It  is  not  stated  whether  the 
wiU  was  a  holograph  one,  although  witnessed 
by  only  one  witness.  In  fact,  but  little  effort 
seems  to  have  been  made  to  secure  facts 
which  might  have  assisted  in  properly  coo- 
struing  the  will. 

[1}  The  Intention  of  the  testator  must  be 
ascertained  from  the  language  of  the  will, 
looking  to  all  parts  of  it  to  ascertain  the  in- 
tention. All  rules  of  construction  are  in- 
tended to  aid  in  ascertaining  the  desire  and 
intention  of  the  testator.  The  Intention  of 
the  testator  as  manifested  and  Indicated  by 
the  instrumeat  taken  as  a  whole  will  control 
any  particular  paragraph  of  a  will.  Schoul- 
er.  Wills,  i  462;  Crosson  v.  Dwyer,  9  Tex. 
Civ.  App.  482,  30  S.  W.  929;  McMurry  v. 
Stanley,  69  Tex.  227,  6  S.  W.  412. 

By  the  third  paragraph  of  the  will,  78  feet 
oot  of  lot  77%,  block  3,  range>3,  fronting  on 
Jefferson  street  in  Eagle  Pass,  and  fully  de- 
scribed, is  devised  in  fee  simple  to  the  heirs 
of  Frederick  P.  Johnston,  deceased  son  of  the 
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testator,  and  they  were  anChorised  to  take 
possession  Immediately  aft6r  the  death  of 
the  testator.  This  absolutely  and  uncondi- 
tionally vested  the  title  to  the  land  In  the  dev- 
isees and  gave  them  Immediate  possession. 
In  no  subsequent  part  of  the  will  Is  there  any 
desire  evinced  to  in  any  way  disturb  or  limit 
that  clause  of  the  will. 

[2]  In  the  fourth  clause  the  only  terms  of 
atCectlon  or  endearment  used  in  the  will  are 
those  describing  Nlnfa  O.  Johnston  as  bis 
"dearest  adopted  granddaughter."  He  de- 
scribes her  as  the  daughter  of  his  deceased 
daughter  as  well  as  his  "dearest  adopted 
granddaughter,"  and  it  may  be  inferred  that 
she  had  been  taken  into  his  household,  and 
that  he  had  the  greatest  affection  for  her. 
As  indicating  his  love,  he  devised  and  be- 
queathed to  her  the  remaining  parts  of  lots 
77  and  77^,  together  with  all  other  prop- 
erty real,  personal,  or  mixed  that  he  might 
possess  or  be  entitled  to.  The  bequest  Is  fol- 
lowed by  the  proviso  that  "In  case  she  dies" 
the  property  should  go  to  the  others  named 
therein.  Those  words,  "in  case  she  dies,"  are 
obscure  and  are  the  prime  cause  of  this  liti- 
gation ;  the  contention  on  the  part  of  plain- 
tiffs in  error  being  that  it  was  the  Intention 
of  the  testator  to  vest  only  a  life  estate  in 
Nlnfa  Johnston.  It  will  be  noted  that  the  es- 
tate devised  to  his  son's  heirs,  for  whom  no 
attachment  was  indicated  by  the  language  of 
the  bequest,  was  In  fee  simple  and  to  hold 
that  the  granddaughter  who  had  been 
adopted  by  him,  who  was  described  as  "my 
dearest  adopted  granddaughter,"  to  whom  he 
bequeathed  all  of  his  estate  with  the  excep- 
tion of  the  <Hie  parcel  of  land  given  to  his 
son's  htirs,  bad  only  a  life  estate  vested, 
would  be  to  render  nugatory  the  intention  to 
give  to  bis  granddaughter  the  bulk  of  his  es- 
tate In  fee  simple.  To  make  the  words,  "in 
case  she  dies,"  mean  when  she  dies,  would 
not  be  consistent  with  other  parts  of  the 
paragraph,  and  undoubtedly  defeat  the  de- 
sires of  the  testator.  It  Is  much  more  rea- 
sonable, and  more  in  conformity  to  the  lan- 
guage used  in  making  the  bequest,  to  con- 
strue the  words  "in  case  she  dies"  to  mean 
In  case  she  died  before  the  testetor  died.  No 
<»ie  would  use  the  term  'in  case  she  dies"  ex- 
cept la  reference  to  the  happening  of  some 
other  event,  and  that  Is  shown  In  the  very 
paragraph  under  consideration  where  it  Is 
provided  that  the  property  of  Adolfo  G.  and 
Gbarles  G.  Johuston,  that  might  come  to 
them  from  their  sister  Nlnfa,  should  "when 
they  die"  go  to  the  heirs  of  Frederick  P. 
Johnston.  It  is  not  disclosed  when  the  testa- 
tor died,  nor  whether  be  expected  to  die  dur- 
ing the  sickness  from  wblrCb  be  died,  and  It 
may  be  presumed  that,  like  most  other  men 
under  like  circumstances,  he  knew  he  lAight 
die,  but  felt  that  he  might  recover  and  Nlnfa 
might  die  before  he  did,  and,  In  case  she  died 
before  be  did,  he  desired  to  make  provision 


as  to  the  property.  It  would  be  unreason- 
able to  hold  that  the  testator  would  use  the 
words,  "in  case  she  dies,"  to  mean  when  she 
dies.  He  knew  she  would  die  at  some  time, 
and  he  did  not  desire  to  prepare  for  that; 
but,  in.  case  she  died  before  he  did,  then  be 
desired  to  dispose  of  the  property. 

[S]  The  trust  Intended  to  be  created  In 
paragraph  5  of  the  will  had  reference  only  to 
the  property  bequeathed  to  Nlnfa,  and  only 
then  in  case  she  died  and  the  property  passed 
to  the  other  legatees  named  in  the  para- 
graph. The  testator  had  concluded  his  will 
as  to  the  property  bequeathed  to  his  son's 
heirs,  and  by  "this  property  bequeathed"  be 
meant  that  which  might  reach  the  hands  ot 
his  minor  grandsons,  because  he  makes  no 
provision  for  the  trust  as  to  the  property  if 
it  passed  to  Nlnfa,  but  it  Is  to  be  put  in  trust 
for  beneficiaries  and  not  for  a  single  bene- 
ficiary. 

With  no  extrinsic  evidence  as  to  the  age 
and  domestic  relations  of  the  testator,  with- 
out knowledge  of  how  long  the  last  sickness 
of  testator  continued,  with  nothing  to  guide 
the  court  except  the  simple  language  of  the 
will,  we  are  of  the  opinion  that  the  Intent  of 
the  testator  will  be  attained  by  holding  that 
the  land  given  to  Ninfa  was  not  a  life  es- 
tate, but  was  a  devise  of  the  title  In  fee  sim- 
ple. It  would  not  be  contended  that  only  a 
life  estate  in  the  personal  property  was  in- 
tended, for  in  a  few  years  much  of  it  would 
wear  out  and  become  useless,  and  the  same 
language  is  used  in  the  will  in  regard  to  the 
personal  property  as  to  the  real  estate.  We 
must  conclude  that  the  testator  Intended  to 
give  the  absolute  title  to  aU  of  his  property, 
except  that  given  to  his  son's  heirs,  to  the 
only  one  mentioned  in  the  will  In  terms  of 
love  and  affection. 

In  the  paragraph  directing  that  the  prop- 
erty be  so  used  as  to  produce  an  income  no 
trustee  was  named,  and  it  was  merely  the  ex- 
pression of  a  wish  without  being  mandatory. 
If  it  referred  to  the  property  while  in  the 
hands  of  his  granddaughter,  the  trust  has 
been  executed,  for  she  is  over  21  years  of  age 
and  entitled  to  the  property. 

We  differ  from  the  trial  court  In  the  con- 
clusion as  to  the  words,  "this  property,"  re- 
ferring to  all  the  property,  and  the  judgment 
wUl  be  reformed  in  that  respect,  and  as  re- 
formed will  be  affirmed. 


MISSOUBI,  K.  &  T.  BY.  CX).  OF  TEXAS 

V.  THOMPSON.    (No.  5642.)  • 

(Court  of  Civil  Appeals  of  Texas.     Austin. 

Dec.  22,  1915.    Rehearing  Denied 

Feb.  2,  191&.) 

1.  Faxsk  Impmbonmrnt  «s>i5  —  Aon  o» 

AGKNT— SCOPK  OF  AUTHOBITV. 

Where  a  detective  of  a  railroad  company 
procured  the  arrest  of  plaintiff,  an  employs,  on 
a  charge  of  larcMiy,  the  railroad  company  was 
liable  for  all  damages  resulting;    the  arrest  be- 
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ing  unlawful,  becaoae  without  a  warrant,  and 
th«  detective  acting  within  the  scope  of  hia 
authority. 

[Ed.   Note.— For  other  cases,   see  False  Im- 
prisonment, Cent  IM«.  H  6-67;   Dec.  Dig.  «=> 
15.] 
2.  Fausx  XjfPBisoNiOBiTT  9=>25  —  AonoMft— 

EVIOKNGK. 

In  an  action  for  damages  for  unlawful  ar- 
rest and  incarceration  on  a  charge  of  larceny, 
evidence  aa  to  plaintiff's  repntation  for  honesty 
is  properly  admitted:  the  mjury  to  reputation 
being  the  principal  one. 
[Kd.  Note. — For  other  cases,  see  False  Im- 
iTisonment,  Oent  Dig.  I  102;  Dec.  Dig.  <8=9 
15.] 

Appeal  from  District  Court,  McLennan 
County ;   Tom  L.  McCullongh,  Judge. 

Action  by  Henry  Thompson  against  the 
Missouri,  E^nsas  &  Texas  Railway  Company 
of  Texas.  From  a  Judgment  for  plalntlfCT 
defendant  appeals.    Affirmed. 

Spell  &  Sanford,  of  Waco,  for  appellant 
Bussell  H.  EQlngshury,  of  Waco,  for  appellee. 

Findings  of  Fact 

JENKINS,  J.  This  is  a  suit  by  appellee 
to  recover  of  appellant  damages  for  wrongs 
fully  causing  his  arrest  upon  a  charge  of 
theft  and  having  blm  confined  in  Jail.  Ap- 
pellee worked  for  appellant  at  Belle  Meade, 
about  four  miles  from  Waco,  where  there 
were  a  nnmGer  of  employ^.  Each  employ^ 
bad  a  locker  in  which  he  placed  his  clothing. 
Several  thefts  of  clothing  had  been  commit- 
ted. Api>ellant  had  employed  one  W.  A. 
Johnson  as  a  detective  or  special  agent 
whose  business  it  was  to  prevent  depreda- 
tions upon  appellant's  property,  and  report 
any  theft  of  such  property,  and  have  the  par- 
ties guilty  of  such  theft  arrested,  and  also  to 
report  any  irtegularitles  upon  the  part  of  ap- 
pellant's employee.  On  the  night  of  March 
16,  1914,  N.  li.  Smltbam,  the  master  mechanic 
of  appellant  at  Belle  Meade,  told  Johnson 
that  it  had  been  ascertained  who  the  party 
was  who  was  stealing  at  Belle  Meade.  He 
told  him  that  Oeo.  Hirshman,  an  tmployi  at 
Belle  Mea^e,  had  fo«ud  some  of  bia  clotblng 
that  bad  been  stolen  in  the  locker  of  appellee, 
and  bad  positively  identified  tbe  some,  and 
suggested  to  him  to  take  charge  of  the  mat- 
ter and  get  an  officer  and  arrest  the  party, 
and  that  the  party's  name  was  Uenxy 
Thompson,  and  that  he  was  at  work  oat  at 
Belle  Meade.  This  was  between  10  and  11 
o'clock  at  night  Hirshman  testified  that, 
about  6  o'clock  at  night,  he  made  a  similar 
statement  to  Smltbam,  and  afterwards  report- 
ed the  same  to  Johnson,  stating  that  he  had 
lost  a  pair  of  overalls,  a  Jumper,  a  i>air  of 
gloves,  and  a  pair  of  trousers,  and  that  he 
bad  broken  Into  appellee's  locker  and  found 
bis  property  whleb  had  been  stolen,  and  posi- 
tively luentlfled  the  same.  Johnson,  at  about 
11  o^dock  saw  Lee  Jenkins,  a  deputy  sher- 
iff, and  related  tbe  tacts  as  they  bad  been 
stated  to  him,  and  fortber  stated  that,  as 


the  party's  locker  had  been  broken  open,  he 
would  probably  discover  that  he  bad  been 
caught  up  with,  and  that  he  bad  better  ar- 
rest him  immediately.  Jenkins  asked  Joibn- 
son  to  go  with  him  and  point  out  the  party 
to  be  arrested.  Johnson  replied  that  he  did 
not  know  tbe  party  by  sight,  but  that  Mr. 
Moore,  foreman  of  the  roundhouse  at  Belle 
M«ade,  would  point  him  out.  Jenkins  asked 
Johnson  to  go  with  him  and  assist  in  mak- 
ing the  arrest,  which  be  did.  Johnson  was 
a  deputy  sheriff.  Upon  arriving  at  Belle 
Meade  they  inquired  of  Moore  for  Thompson, 
and  Moore  pointed  him  out  Jenkins  and 
Johnson  arrested  blm  and  put  him  in  Jail. 
Some  two  or  three  bonrs  later  Hirshman 
phoned  Smltbam  that  they  had  arrested  tbe 
wrong  man,  and  Smltham  r^Kirted  this  fact 
to  tbe  sheriff.  The  sheriff  told  the  deputy 
Jenkins  that  they  bad  arrested  the  wrong 
man,  but  the  depnty  suggested  that  he  m^Rht 
be  important  as  a  witness,  and  they  would 
keep  him  In  JaU  until  morning.  It  appears 
from  the  evidence  that  another  man,  Hol- 
land, was  engaged  In  the  same  character  of 
work  as  appellee,  and  that  be  was  tbe  man 
in  whose  locker  tbe  stolen  articles  had  been 
found.'  Upon  receiving  this  Information  the 
sheriff  arrested  Holland  and  placed  him  in 
Jail.  The  next  morning  appellee  was  tamed 
oat  of  Jail,  bat  taken  to  the  courthouse  as 
a  witness  In  tbe  case  against  Holland.  No 
affidavit  was  made  against  appellee.  -When 
he  was  placed  in  Jail  be  was  pnt  In  the  run- 
around  with  some  Mexicans  and  negroes, 
and  remained  there  all  night.  The  Jailer, 
upon  receiving  appellee  from  the  depnty  sher- 
iff and  Johnson,  made  the  following  entry 
upon  bis  record:  "200.  Thompson,  Henry, 
8 — 16 — 14,  petty  theft,  Jenkins."  Next  morn- 
ing he  added  the  followlnjf:  "Released,  .'I — 17. 
Released  by  W.  A.  Johnson."  mie  case  was 
tried  before  the  court  without  a  Jury,  and 
Judgment  rendered  for  the  appellee  for  $1,- 
000. 

Opinion. 

[1]  Johnson  was  acting  within  the  scope  of 
bis  authority.  He  requested  Jenkins  to  ar- 
rest the  party  pointed  out  by  Moore,  and  Jen- 
kins did  BO.  No  complaint  having  ever  been 
made  against  appellee,  the  arrest  was  clear- 
ly wrongful,  and  the  appellant  is  liable  for 
whatever  actual  damages  appellee  sustained 
thereby.    No  exemplary  damages  were  asked. 

[2]  Tbe  court  did  not  err  in  admitting  the 
testimony  as  to  the  appellee's  reputation  for 
honesty.  One  of  the  chief  elements  of  dam- 
age in  a  case  of  this  kind  Is  injury  to  repu- 
tation. Testimony  as  to  such  reputation's 
being  good  is  not  limited  to  tbe  time  of  the 
trial ;  but  the  plaintiff  may,  if  be  can,  prove 
that  his  reputation  has  been  good  all  of  bis 
Ufe. 

Tliere  Is  no  merit  In  appellant's  assign- 
ments as  to  newly  discovered  testimony  con- 
cerning appellee's  repntation.    No  sufficient 
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diligence  Is  shown  In  the  effort  to  dlscoTer 
such  teatlmony  prior  to  the  trlaL  Hie  mat- 
ters alleged  are  hearsay  as  to  the  witness' 
making  the  affidavit,  and  they  do  not  relate 
to  the  general  reputation  of  appellee  for 
honesty. 

No  error  appearing  of  record,  the  Judgment 
of  the  trial  court  Is  affirmed. 

Affirmed. 


SIMPSON  ▼.  INTBBNATIONAIi  ft  O.  N.  B. 

CO.    (No.  5537.) 

{Court  of  CItU  Appeals  of  Texas.    Austin. 

Feb.  2,  1916.) 

Apfbai.  and  Ebbob  «s>1135— Rbcobd— Quxs- 

TioNS  Pbssertbo. 
Where  the  record  contained  no  assignm«it 
of  error,  motion  for  new  trial,  or  bill  of  ezcep- 
tiona,   and   no  fnndamental  error  is  suKgested 
or  obeerred,  the  judgment  will  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4454,  4465;  Dec.  Dig.  <S=> 

Error  from  McLennan  County  Court ;  Tom 
L.  McCuIlougb,  Judge. 

Action  between  T.  W.  Simpson  and  the  In- 
ternational tc  Great  Northern  Railroad 
Company.  From  the  Judgment,  Sinipson 
brings  error.    Affirmed. 

Edgar  &  Chas.  Witt,  of  Waco,  for  plaintiff 
in  error.  Wilson,  Dabney  &  King,  of  Hou»- 
ton,  and  Neff  &  Taylor,  of  Waco,  for  defend- 
ant In  error. 

KBT,  C.  J.  While  counsel  for  the  plain- 
tiff In  error  have  presented  In  their  brief 
two  alleged  assignments  of  error,  counsel 
for  defendant  in  error  Railway  Company 
have  objected  to  a  consideration  of  the  ques- 
tions sought  to  be  presented  in  plaintiff  In 
error's  brief,  because  the  record  contains  no 
assignment  of  error,  no  motion  for  new 
trial,  or  bill  of  exceptions.  An  examination 
of  ttie  transcript  confirms  that  statement, 
and  as  no  fundamental  error  has  been  sug- 
gested or  observed,  the  Judgment  of  the  trial 
court  is  affirmed. 

Affirmed. 


MAGNOLIA  COTTON  OIL  CO.  v.  CONTI- 
NENTAL OIL  4  COTTON  CO.* 
(No.  8306.) 

(Court  of  Civil  Appeals  of  Texas.    Ft.  Worth. 

Jan.  15,  1916.    Rehearing  Denied 

Feb.  10,  1916.) 

1.  Sates  «=»81— Dklivkbt— Time. 

Ordinarily,  where  delivery  is  to  be  made 
within  a  certain  period,  as  witliin  a  designated 
month,  the  seller  has  until  the  last  day  of  the 
month  to  make  delivery. 

[Ed.  Note. — ^For  other  cases,  see  Sales,  Cent 
Dig.  U  217-223;   Dec.  Dig.  «=>81.] 

2.  Salbs  «=»81— Dun  of  Butbb  to  Fubnibii 
Cabs— Pkiu'obmance. 

Where  the  buyer  of  goods  has  the  right 
within  a  designated  period  to  furnish  cars  or 
other  receptacles  for  receiving  the  goods  sold, 
delivery  of  the  receptacles  by  him  to  the  seller 


at  any  time  before  the  expiration  of  the  desig- 
nated period,  at  most  allowing  a  reasonable  time 
for  loading,  is  a  compliance  with  the  contract 

[Ed.  Note.— For  other  cases,  see  Sales,  Gtat. 
Dig.  H  217-223;  Dee.  Dig.  «=»81.] 

8.  Sales  «s»81— Dxttt  or  Buteb  to  Fubnish 

Cabs. 

Where  ten  tank  cars  of  cotton  seed  oil  were 
sold  for  shipment  in  January,  the  sale  being 
made  subject  to  the  rules  of  the  Cotton  Seed 
Crushers'  Association,  which  obligated  the  buy- 
er to  furnish  at  the  seller's  miU  empty  tank 
cars  for  the  delivery  and  shipment  of  the  <ril  in 
time  for  its  loading  within  January,  and  giving 
the  seller  48  hours  to  load  after  debverv  of  the 
cars  before  he  could  be  held  in  default,  the  seller 
had  the  right  to  cancel  the  contract  as  to  five 
tank  cars  which  did  not  teach  it  in  time  for  it 
to  have  2  full  working  days  of  48  hours  for  load- 
ing them  within  the  month  of  January. 

TEH.  Note.— For  other  cases,  see  Sales,  CJent 
9Ig.  {{  217-223 ;    Dec.  Dig.  <8=»81.1 

Appeal  from  District  Ckiurt,  Taylor  Coun- 
ty ;   Thoca&a  L.  Blauton,  Judge. 

Action  by  the  Magnolia  Cotton  OU  (Com- 
pany against  John  Guitar,  doing  business  as 
the  Continental  Oil  &  Cotton  Company. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Baker,  Botts,  Parker  &  Garwood,  of  Hous- 
ton, and  Klrby,  Scarborough  &  Davidson,  of 
Abilene,  for  appellant  Hardwlcke  &  (Cham- 
bers, of  Abilene,  for  appellee. 

BUCK,  J.  This  is  a  suit  by  ifagnoUa  Cot- 
ton 011  (Company  against  John  Guitar,  do- 
ing business  in  Abilene  under  the  name  of 
(Continental  Oil  &  Cotton  Company,  for  dam- 
ages alleged  to  have  been  sustained  by  breach 
of  contract  for  delivery  and  shipment  of  cot- 
ton seed  oil  from  the  defendant's  refinery  In 
Abilene. 

Plaintiff,  in  Its  petitl<»i,  alleged  that  the 
defendant  sold  to  the  plaintiff  10  tank  cars, 
or  1,600  barrels  of  60  gallons  each,  of  Bleach- 
able  Prime  Summer  Xellow  cotton  seed  oil, 
at  a  price  of  31^  cents  per  gall<»i.  It  was 
alleged  that  the  contract  was  made  through 
W.  L.  Alderson  &  0>.,  brokers,  Dallas,  Tex. ; 
said  contract  providing  that  the  shipment 
was  for  Januai7, 1915,  and  further  providing, 
"sale  made  subject  to  the  rules  of  the  Texas 
Cotton  Seed  Crushers'  Association."  It  was 
further  alleged  that  In  partial  oompllanoe 
with  the  terms  of  said  contract,  defendant 
bad  delivered  to  plaintiff  6  tank  cars,  but 
had  failed  and  refused  to  deliver  the  other 
5,  for  which  damages  were  sought  In  the 
sum  of  $6,600. 

Defendant  answered,  among  other  things, 
that  It  had  not  breached  said  contract  in  that, 
by  the  terms  of  the  written  memorandum  of 
the  brokers,  which,  with  the  rules  of  the 
Cotton  Seed  Crushers'  Association  applica- 
ble thereto,  constituted  the  entire  contract, 
plaintiff  was  to  furnish  at  defendant's  mill 
empty  tank  cars  for  the  delivery  and  ship- 
ment of  said  oU.  in  time  for  the  loading  of 
the  same  within  the  month  of  January,  and 
that  under  the  terms  of  the  rules  of  said  as- 
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■odation  the  seller  had  48  hours  after  tbe 
delivery  of  cars  before  he  could  be  beld  In 
default.    In  the  statement  of  facts  the  memo- 
random  of  contract  is  set  out  as  follows: 
"Contract  No.  360. 

'Dallas,  Texas,  October  22,  1914. 
"Continental  Oil  &  Cotton  Company,  Seller. 
"Magnolia  Cotton  Oil  Company,  Buyer. 

"Oentlemen:  Per  our  exchange  of  telegrams 
and  telephone  conveTsations  between  Continen- 
tal Oil  &  Cotton  Company,  of  Abilene,  Texas, 
and  Magnolia  Cotton  Oil  Company,  at  Houston, 
Texas,  and  ourselves,  we  b«(  to  confirm  having 
this  day  sold  to  Magnolia  Cotton  Oil  Company 
(or  the  account  of  Continental  Oil  &  Cotton 
Company  ten  (10)  tank  cars  (1,600  barrels) 
Bleachable  Prime  Smnmer  Yellow  cotton  seed 
oil,  all  at  81%  cents  (thirty-one  and  one-half 
cents)  per  gallon,  loose  f.  o.  b.  Abilene,  Texas. 

"Shipment,  January. 

"Tanks  to  be  furnished  by  bnyer-seUer's  rout- 
ing. 

"Capacity  of  tanks,  160  barrds  each. 

"Bzcbange  free  to  buyer. 

"Terms:  Weights  and  quaUtr  guaranteed  at 
destination.  Sight  draft  bill  lading  attached. 
Sale  made  subiect  to  the  rules  of  Texas  Cotton 
Seed  Cmshera'  Association. 

"Commission  to  be  paid  by  seller;  namely, 
10  per  cent,  per  barrel  of  60  gallons. 

"This  contract  is  made  in  triplicate,  one  copy 
being  sent  to  the  buyer,  one  to  the  seller,  and 
one  retained  on  file  in  this  oflSca. 
"Tours  very  truly, 

"W.  Ll  Alderson  &  Company. 
"As  Brokers  Only.* 

And  it  Is  farther  shown  that  by  letter  of 
December  23,  1914,  defendant  notified  plaln- 
tlfr  that  it  was  ready  to  begin  delivery  of 
the  oil  at  any  time  and  could  load  the  entire 
10  tank  cars  on  arrival,  asking  that  plaintiff 
give  defendant  some  of  the  tanks  at  the  earl- 
iest possible  moment.  By  letter  dated  Janu- 
ary 7, 1915,  defendant  wrote  plaintiff  as  fol- 
lows: 

"We  wrote  you  some  time  ago  asking  yon  to 
furnish  us  tanks  as  soon  as  possible  to  move 
the  Alderson  contract.  Tbe  only  routing  we 
insist  on  is  to  Iiave  the  tanks  come  to  us  over 
the  Texas  &  Pacific,  and  if  going  to  Houston, 
we  would  like  to  have  them  over  the  Katy  or 
Santa  F«." 

[1,  2]  Four  tanks  were  forwarded  by  plain- 
tiff and  loaded  out  and  shipped  during  tbe 
first  half  of  January,  1915.  One  empty  tank 
car  was  forwarded  so  that  in  ordinary  course 
of  transportation  it  should  have  arrived  at 
Abilene  prior  to  January  28,  1915;  but,  by 
reaawi  of  delay  en  route,  it  did  not  reach 
Abilene  until  January  SOtti.  By  reason  of 
the  delay  occurring  by  no  fault  of  plain- 
tiff, defendant  waived  any  question  arising 
by  reason  of  its  construction  of  the  terms 
of  tbe  contract,  and  loaded  and  shipped  this 
tank ;  so  that,  it  is  only  as  to  the  other  five 
that  any  issae  Is  presented.  Of  these,  one 
tank  reached  AbUene  on  January  29,  1916, 
9  o'clock  a.  m.,  and  was  placed  at  defendant's 
mill  betwem  8  and  11  o'clock  a.  m.  January 
30th.  Four  others  arrived  at  Abilene  Janu- 
ary 30th,  at  3:50  o'clock  a.  m.,  and  were  plac- 
ed at  defendant's  mill  on  the  31st  between 
4  and  5  o'clock  p.  m.  Defendant  did  not  load 
or  ship  any  of  these  five  tanks,  but  on  Janu- 


ary 29, 1916,  notified  plaintiff  that  the  time  of 
shipment  of  said  tanks  would  not  admit  of 
their  reaching  Abilene  within  contract  time, 
and  that  therefore  defendant  had  elected  to 
cancel  said  contract.  January  31st  was  Sun- 
day, and  it  Is  admitted  in  the  statement  of 
facts  that  none  of  the  tanks  not  filled  reached 
Abilene  in  time  for  the  defendant  to  have 
two  full  working  days,  or  48  hours,  for  load- 
ing the  same  within  the  month  of  January. 
It  Is  further  agreed  that  If  the  contention  of 
the  defendant,  to  wit,  that  it  should  have 
two  full  working  days  befofe  tbe  expiration 
of  the  month  of  January  in  which  to  load 
and  ship  said  tanks,  is  correct,  the  Judgment 
of  the  trial  court  should  be  sustained.  But, 
on  tlie  other  hand.  If  plaintiff  complied  with 
the  terms  of  the  contract  by  delivering  the 
empty  tank  cars  at  Abilene  at  any  time  be- 
fore the  expiration  of  January,  then  a  judg- 
m^it  should  be  rendered  for  It  in  an  agreed 
sum.  Ordinarily,  where  delivery  Is  to  be 
made  within  a  certain  period,  as  within  a 
designated  month,  the  seller  has  ontll  the 
last  day  of  the  month  to  make  delivery.  36 
Cyc.  177.  And  likewise,  where  the  buyer  has 
the  right  within  a  designated  period  to  fur- 
nish cars  or  other  receptacles  for  receiving 
the  commodities,  wliich  are  the  subject  of 
the  sale,  a  delivery  by  him  at  any  time  be- 
fore the  expiration  of  the  designated  period 
or,  at  most  allowing  a  reasonable  time  for 
loading.  Is  a  compliance  with  the  terms  of 
the  contract.  So  that,  the  qnestion  before 
us  is  reduced  to  the  one  issue,  to  wit,  wheth- 
er by  tbe  terms  of  the  contract  defendant  was 
oititled  to  the  48  working  hours  within  the 
month  of  January  in  which  to  load  and  ship 
the  oil. 

[3]  We  think  from  the  terms  of  the  bro- 
ker's memorandum,  heretofore  set  out,  that 
the  time  therein  specified,  to  wit,  January, 
witliln  which  the  stipulations  of  said  contract 
should  be  complied  with,  should  not  be  ex- 
tended beyond  said  month,  and,  upon  demand 
by  the  buyer  witliin  a  period  prior  to  the 
expiration  of  the  mouth  sufficient  for  the 
seller  to  load  and  ship  the  oil  within  the 
specified  time,  the  seller  was  obligated  so  to 
do.  The  term  "January"  relates  to  the  time 
of  shipment  of  oil  by  the  seller,  and  not  to 
the  time  of  forwarding  of  the  cars  by  the  buy- 
er.   Bule  22,  I  1(d)  reads: 

"Specified  forwarding.— Tank  cars  shall  l>e  for- 
warded by  buyer  in  such  time  that  under  the 
ordinary  course  of  transportation  they  shall 
reach  the  seller  before  the  expiration  of  con- 
tract time,  and  seller  in  all  cases  shall  have 
up  to  forty-eight  hours  after  delivery  of  each 
tank  at  destination  in  which  to  load  and  ship." 

Section  2  of  said  rule  is  as  follows: 

"It  is  understood  that  this  entire  rule  refers 
to  the  forwarding  of  empty  tank  cars  by  the 
buyer,  and  does  not  refer  to  the  movement  of 
the  oil  by  the  seller." 

Rule  23,  i  1,  reads: 

"Specified  shinments  of  oil  or  soap  stock  in 
buyer's  tanks  shall  be  made  witldn  the  time 
specified  in  the  contract." 
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Section  2: 

"It  is  understood  that  for  any  of  the  above 
ihipments  of  oil  or  aoap  stock  in  buyer's  tanks, 
the  tank  cars  shall  be  forwarded  by  buyer  in  such 
time  that  under  the  ordinary  course  of  trans- 
portation they  shall  reach  the  seller  in  time  to 
allow  hira  to  make  delivery  as  per  contract,  and 
seller  shall  have  up  to  forty-eight  hours  of  de- 
livery of  tank  or  tanks  in  which  to  load  and 
ship." 

Rule  25, 1 1,  Is  as  follows: 

"Failure  on  the  part  of  buyer  to  forward  cars 
in  the  proper  time  and  give  due  notice  thereof, 
shall  entitle  the  seller,  at  his  option,  to  cancel 
the  contract,  or  to  exact  demorrage  at  the  rate 
of  two  dollars  per  tank  car  for  every  day's  de- 
lay, or,  upon  notice,  the  right  to  sell  the  oil  for 
the  account  of  the  buyer  within  forty-eight 
hours,  Sundays  and  legal  holidays  not  included, 
through  any  cotton  oil  broker  in  good  standing, 
at  the  best  obtainable  price,  holding  the  buyer 
for  losses.  Sale  to  be  for  earliest  obtainable 
shipment,  original  buyer  to  pay  demurrage  for 
all  delays.  But  in  case  of  forwarding  tanks  for 
specified  forwarding  (paragraph  d,  rule  22) 
when  it  is  shown  that  the  tank  cars  were  for- 
warded in  due  time  as  above  specified,  and  de- 
layed en  ronte,  the  seller  must  fill  them,  charg- 
ing the  buyer  two  dollars  per  day  per  tank  car 
as  above  specified,  and  the  buyer  must  accept 
them  under  the  contract.  In  case  the  seller  elects 
to  cancel,  he  must,  after  he  has  acquired  the 
right  to  cancel  any  contract  or  part  thereof,  no- 
tify the  buyer  by  wire  of  his  intention  to  do  so, 
it  being  understood  that  the  contract  is  in  force 
until  such  notice  of  cancellation  has  been  given 
by  the  seller,  and  that  the  provisions  of  this 
rule  apply  to  the  movement  of  individual  tank 
cars,  and  delay  in  regard  to  any  number  of  tank 
cars  embraced  in  one  contract  shall  not  influence 
action  in  regard  to  such  tanks  as  may  have  been 
forwarded  in  proper  time.  Failure  to  give  such 
notice  sliall  operate  as  a  renewal  of  the  contract 
and  shall  extend  the  time  of  same  as  many  days 
as  seller  allows  to  lapse  before  giving  such  no- 
tice." 

Rnle  27,  {  1,  reads : 

"Seller  shall  in  all  cases  load  tank  cars  within 
forty-eight  hours  of  arrival  at  destination.  In 
case  the  seller  does  not  load  the  tank  cars  with- 
in forty-eight  hours  after  arrival  he  shall  pay 
the  buyer  two  dollars  for  each  tank  car  for  ev- 
ery day's  delay  beyond  forty-eight  hours.  Or  if 
at  the  expiration  of  forty-eight  hours  after  the 
expiration  of  contract  time  of  shipment,  the 
tank  cars  have  not  been  loaded,  the  buyer  shall 
have  the  right  to  cancel  or  purchase  the  quan- 
tity of  oil  due  on  contract  for  account  of  seller 
at  lowest  obtainable  price,  through  any  cotton 
oil  broker  in  good  standing,  holding  the  seller 
for  the  loss  sustained. 

"Note:  It  must  be  understood  that  this  rule 
is  intended  only  for  the  protection  of  the  buyer 
after  his  tank  cars  have  arrived  at  the  mill, 


and  In  no  case  shall  it  be  taken  to  extend  the 
time  of  delivery  under  the  contract,  or  to  limit 
or  interfere  with  the  measure  of  damages  that 
may  arise  under  the  contract." 

We  tblnk,  luder  the  rules  quoted,  It  was 
undoubtedly  contemplated  that  the  empty 
tank  cars  should  arrive  at  the  point  of  load- 
ing within  snch  time  as  to  allow  the  seller 
48  working  hours  for  loading  and  shipping 
before  the  expiration  of  the  time  spedfled  in 
the  contract  In  the  case  of  Farmer  ▼. 
Thrift,  84  Iowa,  374,  62  N.  W.  804.  the  Su- 
preme Court  of  Iowa  held,  in  an  action  by 
the  buyers  of  cattle  to  recover  a  part  pay- 
ment on  account  of  the  seller's  failure  to  de- 
liver, where  cattle  contracted  for  were  "to 
be  weighed  up  on  full  feed  and  shrunk  8  per 
cent  any  time"  between  certain  dates,  that 
the  phrase  "at  any  time"  was  qualified  by 
"on  full  feed,"  and  that  the  defendant  had 
the  right  to  put  them  in  that  condition  be- 
fore weighing.  In  this  case  the  plaintUF 
paid  1300  on  the  purchase  price  of  said 
cattle  and  some  hogs,  and  the  time  of 
delivery  under  the  contract  was  between 
the  1st  and  20th  of  May.  On  the  17th 
day  of  May  the  plaintiff  went  to  the  prem- 
ises of  the  defendant  and  informed  him 
of  his  readiness  to  accept  the  cattle,  but 
the  defendant  stated  that  It  was  Just  before 
feeding  time  in  the  evening,  and  that  the 
cattle  were  not  on  "full  feed,"  and  had  not 
been  fed  since  morning,  and  he  then  inform- 
ed plaintiff  that  he  would  feed  and  water 
the  cattle  and  put  them  in  a  condition  to  be 
weighed  under  the  contract,  etc.  The  court 
held  that  be  had  the  right  so  to  do,  and  that 
his  refusal  to  deliver  the  cattle  to  plaintiff 
upon  demand  under  the  circumstances  stated 
did  not  constitute  a  breach.  In  Larlmore  v. 
Horabaker,  21  Ind.  430,  the  court  held  that, 
where  the  time  and  place  of  delivery  are 
fixed  by  contract,  a  tender  of  property  to  be 
delivered,  to  be  valid,  must  be  made  a  rea- 
!^onable  time  before  sunset  on  the  given  day, 
and  must  be  continued  untU  that  time,  un- 
less the  party  who  is  to  receive  the  proper- 
ty tendered  appeared  sooner.  See,  also, 
Townes  v.  Oklahoma  Mill  Co.,  86  Ark.  69S, 
109  S.  W.  548. 

We  fail  to  find  any  error  in  the  action  of 
the  trial  court,  and  all  assignments  are  over- 
ruled, and  the  Judgment  is  allirmed. 
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CISCO  Olli  MILL  V.  SHEPHERD.    (No.  657.) 

(Court  ot  CSivil  Appeals  of  Texas.    El  Paso. 
April  13.  1916.) 

B^KBTJPTcy  «=»431— Effect  of  Disoeabqk— 
SuRBTiKs  ON  Appeal — LiABnjrr. 

Where  after  appeal  by  defendant  from  an 
adverse  judgment  of  a  justice  he  was  adjudicat- 
ed a  bankrupt,  bis  discharge  In  bankruptcy, 
which  precluded  judgment  against  him  in  county 
court,  also  protected  the  sureties  on  bis  appeal 
bond ;  the  bond  being  conditioned  that  tb«  aure- 
ties  would  pay  and  satisfy  any  judgment  that 
might  be  rendered  against  the  principal. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy. 
Cent  T)ig.  U  783-786;   Dec.  t)ig.  «=.431.r 

Error  from  Callaban  Connty  Court ;  L.  L. 
Blackburn,  Judge. 

Action  by  the  Cisco  CMl  MIU  against  M.  A. 
Shepherd,  begun  In  justice  court,  and  appeal- 
ed by  defendant  to  the  county  court  Prom 
a  judgment  of  the  county  court  In  favor  of 
defendant,  plaintiff  brings  error.    Affirmed. 

See,  also,  176  S.  W.  822. 

F.  S.  Bell,  of  Balrd,  for  plaintiff  In  error. 
Dallas  Scarborough,  of  Abilene,  for  defend- 
ant tn  error. 

HARPER,  C.  J.  This  suit  originated  in 
the  justice  court  of  Callahan  county.  There 
the  Cisco  Oil  Mill,  plaintiff,  secured  a  judg- 
ment against  M.  A.  Shepherd,  defendant,  for 
1107.60,  upon  open  account  Within  the  time 
prescribed  by  law  Shepherd  perfected  his  ap- 
peal from  said  Judgment  to  the  county  court, 
by  filing  an  appeal  bond  with  J.  N.  Shepherd 
and  W.  C.  Lasley,  as  sureties,  February  20, 
1912. 

Thereafter  appellee,  M.  A.  Shepherd,  filed 
proceeding  in  bankruptcy,  and  upon  the  7th 
day  of  July,  1913,  the  United  States  Dis- 
trict Court  entered  its  order  of  discharge : 

'*That  said  Michael  Andrew  Shepherd  be  dis- 
charged from  all  debts  and  claims  which  are 
made  payable  by  said  acts  against  his  estate 
which  existed  on  the  25th  day  of  February, 
1913,  on  which  day  the  petition  for  adjudication 
was  filed  by  him,  except  such  debts  as  are  by 
law  excepted  from  the  operation  of  a  discharge 
in  bankruptcy." 

On  the  leth  day  of  September,  1914,  the 
cause,  as  on  appeal,  was  called  for  trial  In 
the  county  court,  and  defendant  Shepherd 
pleaded  his  discharge  in  bankruptcy  in  de- 
fense to  the  rendition  of  any  judgment  against 
him,  and  upon  hearing  before  the  court  judg- 
ment was  entered  in  favor  of  defendant  M. 
A  Shepherd,  and  the  sureties  upon  the  ap- 
peal bond,  that  plaintiff  take  nothing  by  Its 
suit,  from  which  It  comes  to  us  upon  writ 
of  error  for  review. 

The  appellant  contends  that  he  was  en- 
titled to  a  judgment  against  the  principal 
and  Us  sureties ;  If  not  against  the  principal, 
M.  A.  Shepherd,  which  could  be  collected, 
then  a  judgment  against  bim,  with  an  In- 
junetion  restraining  its  execution,  with  Judg- 
ment against  the  sureties  for  the  payment 
of  the  debt 


The  debt  of  the  principal  has  been  dis- 
charged by  the  order  in  bankruptcy.  The 
liability  of  the  sureties  is  limited  to  or  by  a 
strict  construction  of^elr  bond;  for  there 
can  be  no  liability  as  to  the  surety  unless  a 
Judgment  is  procured  in  the  action  against  the 
prlndpaL  Their  bond  was  to  pay  off  and 
satisfy  any  judgment  that  might  be  rendered 
against  their  principal  and  them  as  sureties 
in  the  county  court,  and  there  could  be  no 
judgment  rendered  In  the  county  court  against 
their  principal,  for  the  reason  that  he  is  re- 
leased from  bis  debt,  for  which  the  suit  Is 
prosecuted  by  his  discharge. 

In  the  case  of  Wolf  v.  SUx,  99  U.  S.  1,  25 
L.  Ed.  313: 

"Section  5118,  R.  S.,  provides  that:  "No  dis- 
charge shall  release,  discharge  or  affect  any  per- 
son liable  for  the  same  debt  for  or  with  the 
bankrupt,  either  as  partner,  joint  contractor,  in- 
dorser,  surety,  or  otnerwise.'  The  cases  are  nu- 
merous in  which  it  has  been  held,  and  we  think 
correctly,  that  if  one  is  bound  as  surety  for  an- 
other to  pay  any  judgment  that  may  be  rendered 
in  a  spedfied  action,  if  the  judgment  is  defeated 
by  the  bankruptcy  of  the  person  for  whom  the 
obligation  is  assumed,  the  surety  will  be  releas- 
ed. The  obvious  reason  is  that  the  event  has 
not  happened  on  which  the  liability  of  the  sure- 
ty was  made  to  depend.  Of  this  class  of  obliga- 
tions are    *    *    *    appeal  bonds." 

The  rule  might  be  different,  as  held  in  St 
Louis  W.  Publ.  Co.  V.  Rlalto  Grain  &  S.  Co., 
108  Mo.  App.  479,  83  S.  W.  781,  if  the  judg- 
ment In  the  county  court  had  been  entered 
prior  to  the  order  of  discharge,  or  again  as 
held  in  Slusher  v.  Hopkins,  124  Ky.  44,  97  S. 
W.  1128,  where  the  bond  was  given  after 
final  judgment,  and  the  sureties  obligated 
themselves  to  pay  the  judgment  if  affirmed 
by  the  appellate  court,  etc  But  the  distinc- 
tion between  the  instant  case  and  those  re- 
lied upon  by  appellant  is  apparent  In  this 
case  the  debt  was  discharged  by  the  release 
in  bankruptcy  before  it  was  established  by 
judgment.  It  having  been  released,  the  coun- 
ty court  had  no  authority  to  enter  a  judg- 
ment for  the  amount. 

The  judgment  therefore  must  be  affirmed; 
and  It  Is  so  ordered. 


HALL  V.  NTJNN  ELECTRIC  00.  et  aL 
(No.  96a) 
(Court  of  Civil  A^^ealg  of  Texas.     Amarillo. 
April  5,  1916.     On  Motion  for  Re- 
hearing, April  26,  1916.) 

1.  Gabnishment  ®=>40— Pbopebty  Subject- 
Unliquidated  Damaqes— Bbsach  or  Con- 

TBAOT. 

Uncertain  and  unliquidated  damages,  re- 
sulting from  breach  of  a  contract,  are  not 
subject  to  garnishment 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  §  82;   Dec.  Dig.  «8=»40.) 

2.  CoNTiuoTS  «=»280(6)— Pkbfobmawcb. 

A  contract  to  bore  a  well  to  supply  1,100 
gallona  of  water  per  minute  is  not  performed 
by  furnishing  a  well  supplying  450  to  500  gal- 
lons per  minute. 

[Ed.  Note.— For  other  cases,  see   Contracts. 
Cent  Dig.  |  1258;    Dec.  Dig.  <S=>280(5).] 
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3.  Garitisiiuent  €=>13— Poamoir  of  Plain - 

TIFff. 

Plaintiff  in  garnishment  steps  into  the 
shoes  of  his  judgment  debtor,  and  if  nothing  is 
owing  the  latter,  the  former  is  entitled  to  noth- 
ing ;  the  writ  appropriating  whatever  the  gar- 
nishee owes  at  the  time  of  the  service  of  the 
writ  and  his  answer. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  S§  21-24;   Dec.  Dig.  <e=>13.] 

4.  Gabnibhment  ^=»109— Tbanbfeb  bt  Debi- 

OB  BKFORE  ANSWEB — ACOBUINO  DEBT. 

A  debtor  cannot  transfer  an  unmatured 
and  accruing  debt  owing  to  himself  between  the 
service  of  the  writ  of  garnishment  and  the  an- 
swer of  the  garnishee  to  give  his  transferee  title. 
[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  U  227-229;    Dec.  Dig.  «=>109.1 

5.  Gabnishment  «=>40— Pbopebtt  Sttbjbot— 
Claim  ok  Cortbact — XjBfvoi  of  Nonfeb- 

FORHANCE. 

Where  a  landowner  contracted  for  the  bor- 
ing of  an  Irrigation  well  to  furnish  1,100  gal- 
lons of  water  per  minute,  and  the  well  actually 
furnished  500  or  less,  such  landowner  was  not 
subject  to  garnishment  by  the  creditor  of  the 
contractors. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  J  82;  Dec  Dig.  <S=>40.] 

6.  Gabnishioert  «e»109  —  Extinction  or 

BlOHTS  of  GABNISHOB. 

When  the  assignee  of  contractors  to  bore 
an  irrigation  well  assigned  to  a  third  person 
its  claim  for  the  work  and  its  alleged  lien  on 
the  land  securing  the  same,  no  lien  or  qnasi 
lien  being  in  existence  against  any  fund  in  the 
landowner's  hands  on  account  of  the  contrac- 
tors' failure  of  performance,  the  rights  of  Che 
garnishing  creditor  of  the  contractors  and  their 
assignee  were  cut  off. 

[Ed.  Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  {§  227-229 ;    Dec.  Dig.  <S=>109.] 

7.  Gabnishment   $=>50  —  "Possession"   of 
Gabnisheb— Statute. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
arts.  294,  295,  providing  in  substance  that  if 
a  garnishee  has  effects  in  his  possession,  and 
the  court  so  adjudges,  he  shall  deliver  them  to 
plaintiff  to  satisfy  execution,  etc.,  where  con- 
tractors to  bore  an  irrigation  well  left  machin- 
ery on  the  landowner's  premises,  contemplating 
that  it  should  be  connected  with  the  well  in 
fulfillment  of  their  contract  with  the  landown- 
er, who,  however,  did  not  claim  the  property  or 
assume  to  do  so  under  his  contract  or  to  take 
control  of  it  for  any  purpose,  the  landowner  did 
not  have  such  "possession"  of  the  property  as 
to  subject  him  to  writ  of  garnishment  by  the 
judgment  creditor  of  the  contractors. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  f  92;  Dec.  Dig.  <S=>50. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Possession.] 

On  Motion   for  Rehearing. 

8.  CoNTBACTB  «=»198(6)— Special  Guabanty 
— Construction. 

Where  the  special  guaranty  of  the  equip- 
ment of  an  irrigation  well  stated  that  notes 
"are  not  to  be  delivered  to  the  parties  of  the 
first  part_  unless  *  •  •  they  turn  the  well 
and  machinery  over  to  the  party  of  the  second 
part  pumping  1,100  gallons  of  water  regularly 
every  minute,"  such  guaranty  was  that  the  well 
should  deliver  1,100  gallons  of  water,  and  not 
that  the  equipment  over  the  well  should  be  able 
to  do  so. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §  872 ;   Deo.  Dig.  <8=9l98(6).] 

Error  from  District  Court,  Hale  County; 
R,  C.  Joiner,  Judge. 


Garnishment  proceedings  by  the  Nunn 
Electric  Company  against  L.  O.  Wayland,  In 
which  Ira  W.  Hall  intervened.  To  review  a 
Judgment  for  the  garnishee,  the  InterTcner 
brings  error.    Reversed  and  remanded. 

Veale  &  Lumpkin,  of  Amarlllo,  and  Cooper 
&  Merrill,  of  Houston,  for  plaintiff  in  error. 
Klmbrougb,  Underwood  &  Jackson,  of  Ama- 
r£llo,  and  Mathea  &  Williams  and  Graham  & 
Graham,  all  of  Plalnvlew,  for  defendants  in 
error. 

HENDRICKS,  J.  On  September  20,  1913, 
L.  C.  Wayland  and  wife  entered  Into  a  con- 
tract In  writing  with  Whyman  Bros.,  a  co- 
partnership, by  the  terms  of  which  they  were 
to  dig,  and  equip  with  machinery,  an  ir- 
rigating well  upon  Wayland's  property,  that 
would  flow  at  least  1,100  gallons  of  water 
per  minute.  In  consideration  of  which  Way- 
land  was  to  pay  the  sum  of  ¥3,400,  and  by 
the  terms  of  the  contract  a  lien  was  created 
on  160  acres  of  land  (upon  which  the  well 
was  to  be  dug)  to  secure  said  sum  of  money. 

On  January  16,  1913,  Whyman  Bros. 
transferred  their  right  and  Interest  in  said 
contract  to  W.  I.  Busby,  as  well  as  the  lien 
securing  the  same,  which  transfer  was  re- 
corded In  the  deed  records  of  Hale  county, 
Tex.,  where  the  land  was  situated.  Subse- 
quent to  the  assignment  to  Busby,  the  Hlck- 
cox-Whyman  Engineering  Company  succeed- 
ed to  all  the  Interest  and  assets  of  Whyman 
Bros.,  continuing  the  well-drilling  contracts 
of  said  Arm,  and  the  assignment  to  Busby,  by 
Whyman  Bros.,  was  In  reality  In  trust  for 
the  benefit  of  said  engineering  corporation, 
at  that  time  in  contemplation,  and  there- 
after organized. 

On  June  20,  1913,  the  Nunn  Electric  Com- 
pany, defendant  in  error,  caused  Wayland 
to  be  served  with  a  writ  of  garnishment  an- 
cillary to  a  suit  dn  the  district  court  of  Pot- 
ter county,  against  Whyman  Bros,  and  said 
Hlckcox-Whyman  Engineering  Corporation, 
for  the  sum  of  $1,140,  in  which  suit  judg- 
ment was  thereafter  obtained  for  said  sum. 

On  the  8th  day  of  July,  1913,  W.  I.  Busby, 
to  whom  said  well-drilling  contract  had  been 
transferred  by  Whyman  Bros.,  transferred 
the  Indebtedness  arising  out  of  said  contract 
to  one  Ira  W.  Hall,  which  was  In  reality  for 
the  benefit  of  the  Foos  Gas  E^ngine  Company, 
who  was  also  a  creditor  of  Whyman  Bros,  and 
said  engineering  corporation,  to  the  amount 
of  about' $13,000;  the  assignment  of  said  in- 
terest In  said  contract  having  been  made  as 
security  for  said  indebtedness. 

On  July  27,  1013,  L.  C.  Wayland  made  a 
settlement  of  said  contract  with  Ira  W.  EEall, 
by  the  terms  of  which  Hall  transferred  the 
machinery  which  was  to  go  over  the  well  un- 
der the  terms  of  the  contract  between  Way- 
land  and  Whyman  Bros.,  and  Hall  also  re- 
leased the  lien  upon  said  quarter  section  of 
land ;   Wayland  agreeing  to  pay  for  said  ma- 
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cbtnery  and  the  release  of  said  lien  tbe  som 
of  $2,050.  By  the  terms  of  this  agreement 
between  Hall  and  Wayland,  the  sum  of  $1,- 
140  was  to  be  placed  In  the  hands  of  the  dis- 
trict clerk  of  Potter  county,  and  by  him  held 
until  the  disposition  of  this  suit  and  then 
paid  to  the  party — that  la,  the  Nunn  Electric 
Company  or  Hall — entitled  to  the  same. 

This  agreement  between  Hall  and  Way- 
land  was  made  with  the  concurrence  of  the 
Nonn  Electric  Ciompany,  subject  to  the  con- 
dition as  to  the  payment  of  the  $1,140  to  the 
clerk  of  the  district  court  of  Potter  county, 
to  aUde  the  litigation  as  to  the  ownership 
of  said  fund. 

The  contract  between  Wayland  and  Why- 
man  Broa,  as  to  the  digging  and  completion 
of  the  well,  provided  that  $400  cash,  and  cer- 
tain notes,  evidencing  the  balance  of  the 
$3,400,  should  be  deposited  In  the  Citizens' 
National  Bank  of  Plainview,  Tex.,  In  es- 
crow, "and  there  to  be  held  until  said  im- 
provements are  completed  according  to  the 
terms  of  this  contract  and  plans  and  specifi- 
cations referred  to  as  a  part  thereof,"  eta 
Connected  with  the  specifications  this  special 
guaranty  by  Whyman  Bros,  was: 

"Equipment  ia  guaranteed  to  deliver  1^00 
gallons  per  minute,  measured  over  a  weir  into 
the  ditch,  and  to  be  aatisfactory  In  every  re- 
spect, which  means  that  notes  are  not  to  be 
delivered  to  parties  of  the  first  part  unless  by 
February,  1913,  they  turned  tlie  well  and  ma- 
clilnery  over  to  the  party  of  tbe  second  part, 
pumping  100  [1,100]  gallons  of  water  regularly 
per  minute." 

Hall,  who  was  the  assignee  of  the  contract 
from  Busby,  for  the  benefit  of  the  Foos  Gas 
Engine  Company,  Intervened  in  the  garnish- 
ment suit,  claiming  the  $1,100  deposited  with 
the  district  clerk  of  Potter  county,  setting  up 
tlie  assignment  of  the  Wayland  well-drilling 
contract  to  Busby,  tbe  assignment  by  Busby 
to  him,  and  asserting  that  at  the  time  the 
writ  of  garnishment  was  served  upon  Way- 
land,  for  tbe  pnri>ose  of  impounding  the 
money  under  the  Wayland-Whyman  Bros, 
contract,  "the  amount  due  under  the  terms 
of  said  contract  was  uncertain  and  could  not 
be  ascertained,"  and  that  said  well-drilling 
contract  by  Whyman  Bros,  had  never  been 
fulfilled  and  completed. 

The  garnishee,  Wayland,  denied  Indebted- 
ness, or  that  he  had  effects  In  his  iMSSeasion 
belonging  to  Whyman  Bros,  or  the  engineer- 
ing corporation  at  the  time  of  the  service  of 
tlie  writ  of  the  filing  of  the  answer,  or  that 
he  knew  of  any  other  person  so  Indebted,  or 
so  possessed  of  effects;  also  setting  up  tbe 
assignment  by  Whyman  Bros,  to  Busby,  by 
Busby  to  Hall,  and  his  original  contract 
with  Whjrman  Bros.,  their  noncompliance 
with  same  and  a  settlement  with  Hall  for 
tl>e  machinery  and  a  release  of  his  land — 
Wayland  testifying  that  the  conveyance  of  the 
machinery  and  tbe  release  of  his  land  was, 
in  the  main,  tbe  actuating  consideration  of 
said  settlement,  for  which  he  paid  the  sum 
of  $2,125.    Be  said,  when  they  quit  work  on 


the  well  in  April,  1913,  the  wMl  was  In  an  in- 
complete condition  and  would  only  pump 
from  450  to  500  gallons  per  minute;  that 
while  he  did  not  claim  any  damages  In  said 
settlement  with  Hall,  be  considered  that  ha 
was  entitled  to  the  same  as  the  contract 
specified  the  well  would  be  completed  by 
February  1,  1913,  and  he  had  prepared  his 
land,  and  was  "knocked  out  of  a  crop  he 
might  have  irrigated"  for  that  year.  He  said, 
"All  I  figured  in  the  settlement  was  that 
the  well  was  practically  worthless  to  me,  and 
the  machinery  would  possibly  be  worth  the 
money  if  I  could  buy  It ;"  that  he  had  worked 
twice  on  the  well  since  he  had  settled  with 
Hall  and  the  best  he  was  able  to  get  out  of 
it  was  between  800  and  850  gallons  per 
minute.  "I  have  used  It  a  short  time  since 
then.  It  Is  questionable  whether  I  will 
throw  it  away  or  use  It,  as  there  is  more 
expense  attached  to  it,  the  way  it  Is,  than 
profits.  The  engine  is  all  right,  but  the  pump 
is  no  good  and  the  well  Is  no  good."  He 
testified  be  did  not  use  the  well  up  to  the 
time  be  made  tbe  settlement  with  Hall  and 
considered  that  he  was  not  legally  bound 
to  accept  tbe  same  but  did  say  he  was  "going 
to  pay  them  according  to  contract  and  let 
them  take  everything  off." 

Busby,  Whyman,  and  Hlckcox,  all  officers 
and  stockholders  of  the  engineering  corpora- 
tion, were  witnesses  In  behalf  of  the  plain- 
tiff, tbe  Nunn  Electric  Company,  and  were 
never  asked,  nor  testified  as  to  the  fulfillment , 
of  the  contract  between  Whyman  Bros,  and 
Wayland  for  the  digging  and  equipment  of 
said  well.  The  trial  court,  without  a  jury, 
found  for  the  garnishee. 

Hall,  the  intervener,  plaintiff  In  error  here- 
in, assigns  that  tbe  evidence  shows  that  at 
the  time  the  writ  of  garnishment  was  served 
and  the  filing  of  the  answer,  if  garnishee 
Wayland  owed  Whyman  engineering  corpora- 
tion any  sum,  the  same  was  an  Indetermin- 
able Interest  and  not  subject  to  garnishment. 
The  Nunn  Electric  Company  denies  this  con- 
tention, but.  If  It  Is  true,  the  argument  Is 
that  the  debt  thereafter  became  determinable, 
and,  furthermore,  the  evidence  warranted  the 
court  in  finding  that  "Wayland,  the  gar- 
nishee, had  in  bis  possession  effects  (the 
engine,  pump,  etc.)  belonging  to  Hiekcox- 
Whyman  Engineering  Corporation  at  the 
time  the  writ  was  served;  and  the  $1,140.55 
having  been  paid  into  court  by  agreement,  be- 
tween all  parties  concerned,  took  the  place  of 
such  effects  and  plaintiff  was  entitled  to  re- 
cover." 

[1]  Damages  resulting  from  the  breach  of 
a  contract  In  their  nature  uncertain  and  un- 
liquidated are  not  subject  to  a  garnishment 

"Ttie  sound  basis  for  the  rule  is  that  the  gar- 
nishee is  required  by  the  statute  to  answer  un- 
der oath  'What,  if  anything,  he  is  indited'  to 
tlie  defendant;  and  it  is  unreasonable  that  he 
should  be  compelled  to  snear  to  the  amount  of 
tbe  demand  which  is  not  capable  of  being  as- 
certained by  a  calculation  made  from  data  for-' 
Dished  by  tiie  contract  itself  Otfnsidered  in  con- 
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neetion  with  the  breach."  Oiocer  Oo.  t.  Texas 
&  Pacific  Ey.  Co.,  95  Tex.  488,  68  S.  W.  266,  69 
I^  R.  A.  353. 

Cblet  Justice  Oalnes  farther  said  in  that 
case,  quoting  from  Hugg  y.  Booth,  24  N.  C. 
282: 

"The  attachment  could  only  be  served  on  (»e 
indebted' ;  and  the  judgment  to  be  'upon 
his  examination  only'— which  yet  more  clearly 
eTincea  that  It  could  only  apply  to  such  de- 
mands, of  which  the  garnishee  could  conscien- 
tiously  and  with  reasonable  certainty  state  the 
amount  on  his  oath,  and  not  to  a  case  of  uncer- 
tain damages,  of  which  there  is  no  standard 
until  assessed  by   a  jury." 

Also  see  Medley  ▼.  American  Badiator  Co., 
27  Tex.  Civ.  App.  884,  66  S.  W.  86;  Mc- 
aellan  v.  South,  16  Tex.  Civ.  844,  39  S.  W. 
607;  American  &  Eng.  Enc.  Law,  vol.  14, 
765 ;  Dumber  Co.  v.  Surety  Co.,  35  Tex.  Civ. 
App.  346,  80  S.  W.  238 ;  Menslng  T.  Engelke, 
67  Tex.  537,  4  S.  W.  202 ;  Eikel  v.  Prelich,  1 
WUte  &  W.  Civ.  Cas.  Ct.  App.  §  1117 ;  Holmes 
&  Co.  V.  Pope  &  Fleming,  1  Ga.  App.  338,  58 
S.  E.  281;  Southern  Flour  &  Grain  Co.  v. 
Northern  Pacific  By.  Co.,  127  Ga.  626,  56  S. 
E.  742,  9  L.  B.  A.  (N.  S.)  853,  119  Am.  St.  Bep. 
366,  9  Ann.  Cas.  437;  Drake  on  Attachment 
(7th  Ed.)  par.  617  et  seq. 

[2]  The  testimony  shows  without  contra- 
diction that  at  the  time  of  the  service  of  the 
writ  of  garnishment  upon  Wayland  that, 
viewing  the  contract,  as  to  Its  fulfillment,  be- 
tween Whyman  Bros.,  as  to  the  digging  and 
completion  of  the  well,  there  was  a  lack  of 
substantial  performance  upon  the  part  of 
Whyman  Bros,  and  their  successor,  the  en- 
gineering corporation,  that  Wayland  was  not 
Indebted  at  said  time.  There  seems  to  be  no 
attempt  to  show,  though  plaintiff  made  the 
officers  of  the  engineering  company  Its  wit- 
nesses, that  there  was  any  compliance  by 
said  corporation  of  said  contract,  according 
to  its  terms.  Wayland  denied  indebtedness 
or  that  he  had  effects  in  his  possession,  set- 
ting up  the  contract  between  him  and  Why- 
man  Bros.,  averring  noncompliance.  The 
contract  is  susceptible  of  the  construction 
that  1,100  gallons  of  water  per  minute,  over 
a  weir,  running  into  the  ditch  should  be 
regularly  afforded  from  the  well  under  con- 
struction, before  any  liability  whatever  at- 
tached to  Wayland.  A  well  pumping  450  to 
500  gallons  per  minute  Is  not  such  a  well. 
The  engineering  corporation  seems  to  have 
totally  abandoned  the  project  in  the  condition 
mentioned. 

[3]  It  Is  a  fundamental  rule  that  the  plaln- 
tlflT  in  garnishment  steps  into  the  shoes  of 
his  Judgment  debtor — if  nothing  is  owing  to 
the  latter,  the  former  of  course,  is  entitled 
to  nothing.  A  writ  of  garnishment  appropri- 
ates whatever  the  garnishee  owes  at  the  tUne 
of  the  service  of  the  writ  and  at  the  time 
of  the  garnishee's  answer. 

[4]  It  Is  true  that  It  Is  held  In  this  state 
that  a  debtor  cannot  transfer  an  unmatured 
and  aoemlng  debt,  to  some  third  person  be- 


tween the  service  of  the  writ  and  the  an- 
swer of  the  garnishee;  and,  as  In  the  ac- 
tual case,  If  the  defendant  assigned  rent  not 
yet  due  accruing  from  a  tenant  after  the 
latter  was  served  with  the  writ  and  before 
the  garnishee's  answer,  the  purchaser  took 
nothing.  Oause  v.  Cone,  78  Tex.  240,  11  S. 
W.  162.  However,  In  the  above  case,  the 
garnishee  was  really  Indebted  to  the  gamidi- 
or's  debtor.  In  this  case,  at  least  at  the 
time  the  writ  of  garnishment  was  served,  we 
can  see  no  obligation  of  indebtedness  from 
Wayland  to  Whyman  Bros,  or  the  engineer- 
ing corporation.  It  may  be  said  that  If 
Wayland  was  not  indebted  to  Whyman  Bros, 
or  the  engineering  corporation,  that  Hall, 
who  took  the  assignment  of  a  purported  chose 
in  action,  received  nothing.  Hall  received  a 
transfer,  tecimlcally,  of  the  pnrported  lien  on 
Wayland's  property,  and,  while  It  Is  true 
that  Wayland  might  have  removed  tbe  lien 
tn  an  action  against  the  parties,  according  to 
this  record,  It  was  a  matter  with  Wayland 
entirely  optional,  whether  he  should  pay  any 
sum  or  litigate.  On  account  of  the  fact  that 
he  proposed  to  pay  something,  in  order  to 
get  rid  of  the  lien  on  his  property  and  ac- 
quire the  machinery  and  well  in  the  condi- 
tion as  stated,  does  not  militate  against  the 
legal  proposition  that,  according  to  our  con- 
ception of  this  record,  he  was  not  required 
to  respond. 

Chief  Justice  Willie  said,  in  the  case  of 
Menslng  v.  Engelke,  67  Tex.  637,  4  8.  W. 
204: 

"It  is  a  cardinal  principle  in  the  law  of  gar- 
nishment that  the  service  of  the  writ  cannot 
have  the  effect  of  changing  the  nature  of  a  con- 
tract between  the  defendant  and  the  garnishee." 

[S]  We  think  no  lien  ever  attached  by 
virtue  of  the  levy  of  the  writ  of  garnishment 
upon  any  fund  purported  to  have  been  owing 
by  Wayland  to  Whyman  Bros,  or  the  engi- 
neering corporation  for  the  reason  that  no 
such  fund,  in  legal  contemplation,  was  lu 
existence. 

[6]  When  Hall,  of  the  Foos  Gas  Engine 
Company,  received  an  assignment  of  the  lien, 
and  the  purported  chose  in  action  from  the 
engineering  corporation,  no  lien  or  quasi  lien 
being  in  existence  against  any  fond,  we 
think  the  rights  of  the  garnishor,  In  law, 
were  cut  off. 

[7]  Appellees'  third  counter  proposition 
quoted,  asserting  that  the  evidence  warrant- 
ed the  court  to  find  that  Wayland,  the  gar- 
nishee, had  in  his  possession  certain  effects 
belonging  to  the  engineering  corporation,  and 
that  the  money  represented  such  effects,  is 
not  sustained  by  plaintiff  in  error's  state- 
ment sustaining  such  an  enunciation. 

The  following  is  the  statement  of  the  tes- 
timony, marshaled  on  this  proposition: 

"Wayland  testified:  'And  the  original  contract 
was  abandoned  and  declared  forfeited  some  time 
between  May  2d  and  May  20tli.  At  the  time 
the  contract  was  declared  forfeited  there  was  no 
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agreement  and  I  claim  that  'whatever  equities 
were  in  there  I  got  b;  my  transfer.  At  the  time 
of  making  the  settlement  Mr.  Ball  sold  me  the 
machinery  that  I  considered  was  on  the  place, 
the  engine  that  had  been  installed  and  every- 
thing l^t  was  on  the  place.  I  didn't  make  any 
claim  to  it  myself  and  I  didn't  file  any  claim 
against  theuL'  HaU  testified:  'Besides  the  40 
H.  P.  engine  and  pump,  there  were  a  few  other 
things  around  there  that  amounted  to  a  few 
dollars;  the  «>gine  was  shipped  by  the  Fooa 
Gaa  Engine  Company.  It  was  not  shipped  to 
Dr.  Wayland.  •  •  •  It  was  shipped  to  one 
of  them  [Whyman  Bros,  or  Hickcox-Whyman 
Engineering  Company]  and  delivered  to  them. 
The  contract  of  settlement  between  Hall  and 
Wayland  purported  to  'transfer  and  convey 
to  Wayland  from  Hall  said  machinery,  engine 
pump,  etc.,  and  j|>rovided  that  the  money,  |1,140, 
should  be  paid  into  court  to  be  held  subject  to 
this  salt  It  was  admitted  upon  the  trial  that 
plaintiff  knew  of  the  settlement  arranged,  and 
agreed  it  might  be  made  if  said  money  was  so 
paid  into  court" 

There  is  really  no  denial  by  the  garnishor, 
the  Nnnn  Electric  Company,  of  the  gar- 
nishee's answer,  asserting  that  he  had  no 
effects  in  his  possession  belonging  to  the  de- 
fendant debtor;  simply  an  assertion  that  the 
naoney  deposited  In  court  represents  snch  ^- 
fects. 

The  character  of  possession,  nnder  the  au- 
thorities, imposing  the  responsibility  upon 
the  garnishee  to  a  writ,  is  rather  hard  to 
define.  Articles  294  and  295,  Vernon's  Sayles' 
Civil  Statutes,  contemplate  that  If  the  gar- 
nishee has  effects  in  his  pos.<iesslon,  and  the 
conrt  so  adjudged,  that  he  shall  deliver  the 
same  to  the  sherilT  for  the  purpose  of  satis- 
fying an  execution;  and  If  he  falls  to  de- 
liver after  it  having  been  adjudged  that  he 
has  such  effects  In  his  possession,  he  is  liable 
for  contempt  Bood  on  Garnishment,  {g  63 
and  54,  asserts  that  actual  possession  Is  not 
necessary,  provided  the  personal  property  Is 
within  the  i)ower  of  the  garnishee.  Wade  on 
Attachment,  vol.  2,  {  412,  says: 

"  'Control'  guides  one  to  a  more  definite  com- 
prehension of  the  intention  of  the  statute  than 
the  word  'possession.'  It  is  understood  to  mean 
that  the  party  having  control  has  some  power 
to  direct  the  disposition  of  the  property  in  ques- 
tion and  we  are  not  required  to  look  critically 
into  the  question  of  irassession." 

We  are  not  disposed  to  attempt  a  correct 
enunciation  of  what  is  meant  by  poe.sesslon 
under  this  statute,  but  we  think  that  appel- 
lee does  not  show  that  Wayland  had  such 
possession  contemplated  by  the  above  ar- 
ticles as  would  charge  him  as  a  garnishee. 
The  property  was  simply  left  upon  his  land, 
and  while  It  was  contemplated  by  Whyman 
Bros,  and  the  engineering  cori)oration  that 
said  machinery  would  be  connected  with  the 
well,  as  a  fulfillment  of  their  contract  with 
Wayland,  however,  Wayland  was  not  claim- 
ing the  property,  or  assuming  to  do  so  under 
said  contract,  or  assuming  control  of  the 
same  for  any  purpose ;  at  least  defendant  In 
error's  statement  does  not  show  the  fact 

Wayland's  statement  that  he  would  have 
18S8.W.-2 


paid  according  to  the  contract  and  allowed 
the  Judgment  debtors  to  remove  the  machin- 
ery off  the  land  is  merely  an  after  declara- 
tion of  an  undisclosed  intention,  which  Is 
not  a  part  of  the  contract  as  a  matter  of 
law.  He  may  or  may  not  have  done  so,  and 
according  to  our  Interpretation  of  the  obli- 
gatory features  of  the  contract,  he  was  not 
required  to  pay  anything. 

It  is  assigned  that  the  trial  court  erred  In 
taxing  the  fee  against  Interv^ier,  In  favor  of 
the  garnishee,  for  the  reason  that  the  an- 
swer in  garnishment  was  controverted.  In 
view  of  another  trial,  such  an  assignment  Is. 
probably  immaterial.  However,  article  307, 
Vernon's  Sayles'  Revised  Civil  Statutes,  and, 
decisions  annotated  and  dted  thereunder, 
will  afford  a  criterion  in  the  event  of  a  fur- 
ther contest  and  Judgment. 

XTnleBB  the  evidence  upon  another  trial  Is 
stronger  upon  the  question  of  possession  by 
Wayland,  of  the  machinery,  than  exhibited 
by  appellee  In  this  record,  we  think  Hall,  the 
Intervener,  should  have  a  Judgment 

The  cause  Is  reversed  and  remanded. 

On  Motion  for  Rehearing. 

[8]  We  differ  fnndamentally  with  the  de- 
fendant In  error,  Nunn  Blectrlo  Company,  as 
to  the  meaning  of  the  special  guaranty,  quotr 
ed  In  the  original  opinion,  bearing  upon  the 
obligation  of  Whyman  Bros,  and  their  suc- 
cessor, the  engineering  corporation,  and  the 
rights  of  Wayland,  arising  upon  Oie  wdl  con- 
tract. The  contention  Is  made  that  the  guar- 
anty is  relevant  only  to  the  ability  and  capac 
Ity  of  the  equipment  over  the  well  as  to  the 
delivery  of  "1,100  gallons  of  water  per  min- 
ute, measured  over  a  weir  Into  a  ditch,"  and 
that  said  contract  Is  devoid  of  any  obligation 
that  the  well  of  itself  shall  have  such  capac- 
ity. The  contract  on  Its  face  rather  Inter- 
prets Itself ;  as  to  the  guaranty  of  the  equip- 
ment It  further  says  that  It  "means  that 
notes  are  not  to  be  delivered  to  the  parties 
of  the  first  part  unless  •  •  •  they  turn 
the  well  and  machinery  over  to  the  party  of 
the  second  part,  pumping  1,100  gallons  of  wa- 
ter regularly  every  minute." 

As  a  practical  consideration,  unless  the 
well  was  developed  to  the  capacity  mention- 
ed, the  test  could  never  be  made  that  the 
pump  and  equipment  could  deliver  1,100  gal- 
lons of  water  per  minute  "measured  over  a 
weir  Into  a  ditch" ;  and  It  would  mean,  con- 
strued in  its  entirety,  as  it  reads,  that  the 
well,  as  to  its  capacity,  was  to  be  turned  over 
affording  the  water  stated. 

But,  yielding  the  point,  and  assuming  that 
at  the  time  the  writ  of  garnishment  was  is- 
sued, that  Wayland  owed  something,  by  vlr^ 
tue  of  the  contract,  he,  of  course,  did  not  owe 
the  notes  In  the  hands  of  the  escrow.  A  450 
or  500  gallon  well  Is  not  a  1,100  gallon  welL 
Appellee  would  apply  the  rule  of  the  measure 
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of  damages,  as  applied  to  a  building  contract 
when  abandoned,  or  violated  by  a  building 
contractor,  before  the  completion  of  the  build- 
ing. The  record  In  this  case  excludes  the 
Idea  that  a  1,100  gallon  well  per  minute  could 
be  developed  by  Wayland,  the  owner  of  the 
land  when  left  In  the  Inadequate  condition 
stated — an  850  gallon  well,  after  Wayland 
settled  with  Hall,  Is  the  testimony  as  to  the 
limit  of  its  development  Appellee  was  upon 
notice  by  the  intervention  of  Hall,  setting 
forth  portions  of  the  answer  of  the  garnishee 
as  to  the  noncompliance  of  the  contract  by 
the  engineering  corporation,  months  before 
the  trial  of  this  case ;  but  no  effort  whatever 
was  made  to  produce  testimony  In  contradic- 
tion. 

It  must  be  borne  in  mind  that  the  garnishee 
is  required  to  "answer  upon  oath'  what,  if 
anything,  be  is  indebted  to  the  defendant" 
Article  274,  B.  O.  S. 

The  contract  In  this  case  contemplated  a 
completed  Job  with  a  depth  of  the  well  of  120 
feet  for  $3,400,  providing  for  a  rebate  of  $3 
per  foot.  If  the  lower  stratum  of  water  is 
struck  at  a  less  depth  and  an  additional 
amount  at  the  same  rate  If  deeper.  However, 
if  this  well  could  not  be  developed  to  a  1,100 
gallon  well,  according  to  contract,  could  you 
apply  the  rule  of  what  It  would  cost  to  fin- 
ish It?  This  record  excludes,  rather  than  It 
suggests,  that  Wayland  could  ever  get  what 
he  contracted  for ;  hence,  could  you  say  that 
$3,400  entered  into  his  obligation  as  an  ele- 
ment of  recovery  against  him,  or  $3  per  foot 
as  applied  to  the  character  of  improvements? 
Would  the  contract  as  to  the  amount  of  re- 
covery or  demand  furnish  any  data  upon 
which  th«  same  could  be  calculated? 

The  cases  of  Gapes  v.  Burgess  et  al.,  135 
111.  61,  25  N.  E.  1000,  and  Hugg  v.  Booth,  24 
N.  C.  2^,  quoted  from,  by  Chief  Justice 
Gaines,  in  the  case  of  Grocer  Oo.  v.  Railway 
Co.,  95  Tex.  487,  68  S.  W.  265,  59  L.  R.  A. 
353,  and  relied  upon  as  authority  by  him,  in 
support  of  the  doctrine  announced  In  the  Tex- 
as case,  upon  analysis  of  the  contracts  and 
the  essential  facts  embodied  In  those  cases, 
and  the  real  holding  of  those  courts,  bearing 
a  strong  analogy  to  the  contract  and  the  ques- 
tion Involved  la  this  record.  The  North  Caro- 
lina case  Is  peculiarly  applicable  because  the 
statute  Is  the  same;  the  construction  of  the 
Illinois  Supreme  Court  makes  their  statute 
in  effect  the  same. 

We  are  following  what  we  conceive  to  be 
the  trend  of  the  logic  deduclble  from  the  Su- 
preme Court  case,  supra.  In  holding  that  the 
character  of  damages,  if  any  recoverable,  is 
of  such  an  unliquidated  nature  as  not  to  be 
subject  to  garnishment 

The  contention  is  further  made,  as  upon 
the  original  hearing,  that  the  unliquidated 
damages  were  liquidated  previous  to  trial,  by 
the  agreement  between  Hall  and  Wayland. 

"It  was  said,  however,  that  the  attachment 
bound  after  the  damages  had  been  liquidated  by 


the  award  of  the  jury.  The  obvious  answer 
to  this  proposition  is  that  Saylor  assigned  Ills 
claim  to  Selheimer  before  the  award."  Sel- 
heimer  v.  Elder,  98  Pa.  158,  159. 

The  motion  for  rehearing  is  overruled. 


HOUSTON  &  T.  O.  R.  CO.  t.  WAMH. 

(No.  5543.) 

(Court  of   Civil   Appeals   of  Teiaa.     Austin. 

Dec.  16,  1916.    Rehearing  Denied 

Feb.  2,  1916.) 

1.  Judgment  «=926&-Spxcial  Fihdinos— In- 

OOMSISIBirOT. 

In  an  action  for  destruction  of  a  growing 
crop,  which  plaintiff  daimed  resulted  from  de- 
fendant's failure  to  properly  safeguard  its  oil 
tanlcs,  so  that  during  a  rainstorm  Uie  oil  escap- 
ed destroying  his  crop,  the  jury  found  In  answer 
to  special  questions  that  the  rainstorm  was 
extraordinary  and  unprecedented  and  could  not 
have  tteen  anticipated,  and  that  the  rainfall  and 
high  water  was  not  an  act  of  God.  JSeU  that, 
as  the  first  finding  showed  that  the  rainstorm 
was  an  act  of  Grod  and  was  inconsistent  with 
the  others,  a  judgment  for  plaintiff  could  not 
stand,  and  a  mistrial  should  have  been  entered. 
[E!d.  Mote.— For  other  cases,  see  Judgment, 
Cent  Dig.  U  446-454;    Dec.  Dig.  «s»256.] 

2.  DaVAQES  ^9221  —  MXABUBB  —  OlOWIRO 

Chops. 

In  an  action  for  destruction  of  1(^4  acres 
of  growing  spinach,  where  the  jury  specially 
found  that  only  5  and  a  fraction  acres  had  been 
destroyed,  it  is  improper  for  the  court  to  assess 
damages  on  the  basis  of  the  destruction  of  the 
entire  crop. 

[Ed.  Note.— For  other  cases,  see  Damaees, 
Cent  Dig.  {{  663-566;    Dec,  Dig.  €=221.] 

8.  NEauQBROB  «B>68— What  CowsTiTun»— 
"Act  of  God." 

In  an  action  for  damages  for  allowing  oil 
to  escape  from  a  tank  during  a  rainstorm  and 
sweep  over  plaintiff's  land,  the  rainstorm,  if 
it  was  unprecedented  and  could  not  have  been 
foreseen,  must  be  deemed  an  act  of  God  within 
the  rule  excusing  one  for  damages  resulting 
from  the  act  of  God. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
C;eut  Dig.  il  80,  81 ;   Dec.  Dig.  «=»63. 

For  other  definitions,  see  Words  and  Fluases, 
First  and   Second   Series,   Act  of   God.] 

Appeal  from  District  Court,  Travis  Coun- 
ty;   Geo.  Calhoun,  Judge. 

Action  by  C.  W.  Walsh  against  the  Hous- 
ton &  Texas  Central  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

Baker,  Botts,  Parker  &  Garwood,  of  Hous- 
ton, and  Ghrrett  &  Garrett,  of  Austin,  for 
appellant  Hart  &  Woodward,  of  Austin,  for 
appellee. 

RICE,  J.  In  the  fall  of  1013  appellee  was 
engaged  in  growing  spinach  for  the  North- 
em  and  Eastern  markets,  and  had  planted  a 
patch  of  1014  acres  of  spinach  in  the  vicinity 
of  appellant's  track,  and  within  a  short  dis- 
tance of  where  the  same  crossed  the  pub- 
lic road  leading  from  the  city  of  Austin  to 
Del  Valle.  At  this  point  appellant  maintain- 
ed three  oil  tanks  for  the  storage  of  oil,  two 
above  and   one   underground,  the  first  two 
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Just  a  abort  dtetance  from  the  track,  and  the 
latter  nnderneatb  it  On  the  3d  of  Decem- 
ber of  said  year,  while  this  crop  of  spinach 
was  In  a  flourishing  condition,  and  gave 
promise  of  producing  a  large  yield  without 
additional  labor,  the  city  of  Austin  and  t1- 
dnity  was  visited  by  a  heavy  rainstorm, 
whldi,  it  Is  alleged,  destroyed  said  crop  by 
washing  the  waste  oil  which  had  collected  on 
the  ground  about  the  first  two  tanks,  as  well 
as  that  la  the  underground  tank,  over  and 
across  the  land  upon  which  the  same  was 
growing.  This  would  not  have  happened,  ap- 
pellee claims,  but  for  the  negligence  of  the 
appellant  in  falling  to  so  safeguard  said 
tanka  as  to  prevent  the  escape  of  oil  there- 
from or  water  from  flowing  therein. 

Appellant  spedfically  denied  each  act  of 
negligence  charged  against  it,  and  further 
set  up  that  the  loss. of  the  crop  was  not  due 
to  any  act  of  negligence  on  its  part,  but  was 
brought  about  'by  an  act  of  God,  in  this: 
That  the  storm  was  nnprecedented,  and  it 
had  no  reason  to  expect  or  anticipate  snc^  a 
tremendous  cloud-burst  or  downpour  of  rain, 
which  completely  deluged  and  overflowed  de- 
fendant's track  at  said  place,  and  therefore 
no  human  Intelligenoe  could  have  foreseen 
and  provided  against  it  by  reasonable  dili- 
gence and  foresight 

The  case  was  BubmltteiA  to  tbe  Jnry  on 
Vedal  issues,  and  In  response  thereto  the 
conrt  rendered  Judgment  in  favor  of  appel- 
lee for  the  sum  ef  $1,660,  with  6  per  cent  in- 
terest from  date,  from  wtaldi  judgment  tUs 
appeal  is  prosecuted.  After  the  jury  had  re- 
tomed  their  answers  to  the  questions  sub- 
mitted to  them  by  the  court  appellant  pre- 
sented its  motion  requesting  that  the  ver- 
dict be  set  aside  and  a  mistrial  entered  on 
the  ground  that  the  findings  of  the  jury  Id 
answer  to  the  issues  submitted  to  them  were 
so  Indefinite,  confusing,  conflicting,  and  un- 
certain that  the  court  could  not  intelligently 
render  a  judgment  thereon.  This  motion 
was  overruled  by  the  court  and  is  tbe  basis 
for  the  second  assignment  of  error. 

[1]  It  is  contended  on  the  part  of  the  ap- 
pellant that,  when  a  case  is  submitted  to  the 
Jury  <«  special  Issues,  and  their  findings 
thereon  are  not  only  inconsistent,  but  contra- 
dictory and  in  direct  conflict  with  the  Judg- 
ment rendered  thereon,  It  cannot  be  sustain- 
ed. We  agree  with  appellant  in  this  conten- 
tion. The  findings  of  the  Jury  in  answer  to 
questions  19,  20,  81,  32,  3S,  36,  44,  and  4S 
^edfically  found  from  tbe  evidence  that  the 
rainfall  in  q,uestlon  both  at  defendant's  oU 
tanks  and  track  and  at  appellee's  splnadi 
field  was  extraordinary  and  unprecedented, 
such  as  had  never  before  been  known  within 
tbe  memory  of  living  witnesses,  and  could 
not  hav«  been  foreseen  or  anticipated,  there- 
by establishing  that  said  rainfall  was  an  act 
of  Ood  nnder  the  law,  and  the  jnry  found  in 
answer  to  qaestlims  22  and  68  submitted  by 
the  court,  that  said  rainfall  and  high  water 


was  not  ap  act  .of  God,  thus  making  the  lat- 
ter findings  in  direct  conflict  with  and  con- 
tradictory of  tbe  flndlngs  first  set  out  This 
being  true,  the  court  could  not  render  judg- 
ment for  either  party  upon  the  verdict,  ahd 
was  in  error  in  refusing  to  grant  appellant^s 
motion  tor  a  new  triaL  See  Railway  v. 
Jenkins,  172  S.  W.  084;  Brown  v.  CSatrett, 
45  Tex.  Civ.  App.  640,  101  S.  W.  668. 

In  RaUway  v.  Jenkins,  the  court  holds 
that,  where  the  flndlngs  of  a  jury  are  in 
conflict  on  a  material  issue,  a  Judgmmt  ren- 
dered thereon  cannot  be  sustained. 

In  the  case  of  Railway  v.  Smallwood,  171 
S.  W.  292,  it  is  held  that: 

"When  a  special  verdict  has  been  returned,  the 
trial  court  in  rendering  judgment,  cannot  dis- 
regard a  finding  of  the  jury  on  a  material  issue, 
even  though  such  finding  has  no  support  what- 
ever in  the  testimony." 

In  Scott  T.  Bank,  66  8.  W.  486,  Mr.  Chief 
Justice  Key,  of  this  court,  announces  the 
same  principle.  See,  also,  Fant  v.  Sullivan, 
152  S.  W.  515. 

If  the  rainfall  which  destroyed  the  crop 
by  washing  oil  thereon  was  an  act  of  God, 
and  could  not  have  been  foreseen,  and  but 
for  which  such  oil  would  not  have  reached 
appellee's  crop,  appellant  was  entitled  to 
judgment  This  was  a  material  issue  upon 
which  the  jnry  found  in  appellant's  favor. 
The  appellant  had  asked  for  judgment,  bas- 
ed on  said  findings,  which  was  refused.  It 
then  requested  that  the  verdict  be  set  aside 
and  a  mistrial  entered  on  account  of  such  in- 
consistent and  confiictlng  findings,  which 
was  also  refused.  We  think  the  court  erred 
In  falling  to  set  aside  the  verdict  for  the  rea- 
sons stated. 

[2]  By  its  third  assignment  appellant  in- 
sists that  the  court  erred  in  rendering  Judg- 
ment for  $1,660  on  the  ground  that  the  same 
is  not  supported  by,  but  is  In  conflict  with, 
the  evidence.  The  jury  answered  that  only 
6.23  acres  of  spinach  was  destroyed,  where- 
as the  Judgment  of  the  court  is  for  40  bar- 
rels per  acre  for  the  entire  10  acres  at  a 
price  of  $3.90  per  barreL  We  sustain  this 
contention. 

[3]  Appellant  assigns  as  error  the  refus- 
al of  the  court  to  instruct  the  jury  as  follows: 

"The  Jury  are  instructed  that,  as  applied  to 
the  facts  in  this  case,  an  act  of  God,  as  that 
term  is  nsed  in  tbe  court's  charge  and  issues 
submitted,  means  such  a  rainfall  and  high  wa- 
ters as  was  extraordinary  and  unprecedented, 
and  such  as  had  not  been  known  or  beard  of  be- 
fore, and  which  a  person  of  ordinary  care  and 
prudence,  under  the  circumstances,  could  not 
have  foreseen  or  anticipated." 

This  charge  should  have  been  given,  as 
it  is  in  substantial  accord  with  the  author- 
ities on  this  subject  See  Railway  v.  Hallo- 
ren,  53  Tex.  46,  37  Am.  Rep.  744 ;  Railway  v. 
Fowler,  56  Tex.  452;  Railway  v.  Parker,  60 
Tex.  344 ;  RaUway  v.  Williams,  3  Ind.  Ter. 
362,  68  S.  W.  671.  See,  also,  Baltimore  A 
Ohio  Ry.  Ca  V.  Sulphur  Spring  School 
District,  96  Pa.  65,  42  Am.  Rep.  529;  Cole- 
man V.  RaUway  Co.,  86  Mo.  App.  476 ;  Ball' 
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way  Co.  ▼.  Pomeroy,  87  Tex.  602,  3  8.  W.  722; 
BaUway  ▼.  HoUlday,  65  Tex.  512. 

Tbe  Jury  probably  were,  as  claimed  by  ap- 
pellant,  eonfoBed  and  rendered  inc<»8l8tent 
answers  on  accoont  of  the  nnmeroos  special 
lasaes  sabmitted ;  there  being  63  In  number. 
We  suggest.  In  view  of  another  trial,  that, 
if  the  caae  Is  again  submitted  npcMi  special 
Issoes,  same  be  so  condensed  and  rednoed  In 
number  as  to  avoid  this  c(Knplalnt 

For  the  reasons  Indicated,  the  Judgment  Is 
rerersed,  and  the  cause  remanded  for  anotli- 
etr  trial. 


DAOOEIT  T.  AVIS  HABDWAKB  GO. 
(No.  8298.) 

(Gonrt  of  Otvil  Appeals  of  Texas.    Pt  Worth. 

Jan.  8,  1916.     Behearing  Denied 

Feb.  5.  1916.) 

1.  Appeai,  and  Bbbob  <ts>S48  —  Bktikw  — 
Hakmless  Ebbob  —  SumoiKMCT  or  Evi- 

DBHCE. 

Where  Judgment  was  rendered  against  one 
defendant  on  Oxe  two  theories  of  liability  of 
agency  and  of  partnership,  the  jiuestion  on  ap- 
peal, whether  the  eridence  sustained  the  finding 
as  to  partnership,  was  immaterial  where  it  did 
sustain  the  finding  as  to  agency. 

rEld.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  H  3331-3341;  Dec  Dig.  «=> 
843.] 

2.  Pbincipai,  ahd  Aobht  «=>123— I<iabiutt 
ov  Pbinoipai/— Scofb  of  Attthobttt. 

Evidence,  in  an  action  for  supplies  far> 
nished,  held  to  show  that  they  were  famished  on 
the  defendant's  credit  at  the  instance  of  his 
agent  who  aetad  within  th*  scope  of  his  aatbor. 
Ity. 

(Ed.  Note.— For  other  cases,  see  Principal  and 
A^t,  Cent  Dig.  Sf  420-^29 ;    Dec.  Dig.  «=> 

8.  Evidxhob  ^»265— Adkibbiohb— Ertbt  Iir 

Books— CoNCi,UBivxNE88. 

The  mere  fact  that  the  plutwriff  in  seDing 
goods  entered  on  the  books  an  account  as  against 
a  partnership  did  not  change  the  liability  of  the 
defendant  to  whom  in  fact  credit  was  alone  ex- 
tended, that  being  a  mere  drcumstanee  explain- 
able and  not  ccmclasive  as  against  the  plaintiS. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1029-1050;  DecTDig.  «=>265.] 

4.  Pbincipai.  and  Aqbnt  «=9l50— Liabiutt 

0»  PBINCIPAL— SCOPB  OF  Adthobitt. 

A  principal,  whose  agent  secured  credit  for 
him  when  he  was  authorized  only  to  draw  upon 
the  principal,  could  not  complain  or  avoid  liabil- 
ity for  the  credit  extended,  although  the  agent 
actually  exceeded  the  authority  given  in  order  to 
further  the  principal's  business. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Aeent,  Cent  Dig.  §J  66e-563;    Dec.  D^  «=> 

Appeal  from  Wichita  County  Court;  Har^ 
vey  Harris,  Judge. 

Action  by  the  Avis  Hardware  CiHnpany,  a 
partnership,  against  J.  P.  Daggett  and  an- 
other. Judgment  for  plaintiff  on  answers  of 
the  jury  to  special  interrjigatorles,  and  de- 
fendant Daggett  appeals.    Affirmed. 

Carrigan,  Montgomery  &  Brlttaln,  of  Wldi- 
ita  Falls,  for  appellant  W.  F.  Weeks  and 
Harry  C.  Weeks,  both  of  Wichita  Falls,  for 
appellee. 


CONNEB,  C.  J.  The  Avis  Hardware  Com- 
pany,  a  partnership  ctHnpoeed  of  J.  D.  Avis 
and  F.  P.  Avis,  Instituted  this  salt  against 
J.  P.  Daggett  and  the  Wichita  Blver  Oil 
Company,  a  partnership  alleged  to  be  com- 
posed of  the  said  Daggett,  U  T.  Stevens,  O. 
M.  Coats,  and  others.  It  was  alleged  tliat 
between  August  and  October,  1914,  the  part- 
nership mentioned,  Oirongh  E.  T.  Stevens 
and  CL  M.  Coats,  had  purdmaed  from  tlie 
plaintiff  certain  foods,  wares,  and  merchan- 
dise, as  shown  by  an  Itemized  account  at- 
tached to  the  petition  as  an  exhibit;  tiiat 
there  remained  due  and  unpaid  upon  said  ae> 
oonnt  a  balance  of  $403.86,  for  whidi  recov- 
ery was  sought  By  a  sectrnd  count  the 
plaintiff  alleged  that  if  they  wen  mistaken 
as  to  whether  the  partnership  existed  be- 
tween Daggett  and  otliera,  as  alleged,  then 
on  or  about  ^rll  2, 1914,  the  defendant  John 
P.  Daggett  appointed  E.  T.  Stevens  and  C 
IC  Coats  his  agents  to  look  after,  superin- 
tend, and  to  purchase  supplies  for  the  drill- 
ing of  an  oil  well  In  Wichita  oounty,  Tex., 
up<m  lands  held  under  lease  by  the  said 
Stevens,  Coats  and  others,  and  that  after- 
wards between  the  dates  before  alleged  Sta- 
Tens  and  Coats,  acting  by  virtue  of  their 
said  ag^icy  and  authority  from  the  defend- 
ant Daggett,  had  purchased  from  the  plain- 
tiffs for  the  use  of  Daggett  the  goods,  wares, 
and  merchandise  described  in  the  exhibit 
above  referred  to>,  promising  to  pay  therefor 
tlie  prices  stated  which  were  nsoal  and  cos- 
tomaiy,  and  the  prayer  was  for  a  reoorery 
for  the  aggregate  amount  as  against  the  de- 
fendant J.  P.  Daggett  The  defendant  Dag- 
gett answered  under  oath  denying  both  agen- 
cy and  partnership.  The  case  was  submitted 
to  a  jury  on  special  Issues.  The  Issues  were 
thus  submitted  and  answa«d  by  the  Jvry  in 
the  affirmative,  as  Indicated: 

"Oentlemen  of  the  Jury:  This  case  Is  submit- 
ted to  yon  upon  special  issues,  and  upon  your 
finding  the  court  will  render  such  verdict  as  he 
thinks  the  law  warrants. 

"Special  Issue  No.  1.  S^nd  whether  the  de- 
fendant J.  P.  Daggett  authorised  E.  T.  Stevens 
to  purchase  materials  necessary  to  the  drilling 
of  the  second  well,  and  to  bind  the  said  J.  P. 
Daggett  to  pay  for  them.  Answer  yes  or  no. 
Answer :   Yes. 

"Special  Issue  No.  2.  If  you  answer  special 
issue  No.  1  in  the  affirmative^  then  find  whether 
the  said  E.  T.  Stevens,  in  piuchasing  the  mate- 
rials herein  sued  for,  acted  within  the  scope  of 
the  authority  given  him  by  said  J.  P.  Daggett 
Answer  yes  or  no.    Answer:    Tea. 

"Special  Issue  No.  3.  Did  the  said  J.  P.  Dag- 
gett Knowingly  permit  the  said  El  T.  Stevens 
to  buy  matnials  on  the  credit  of  the  said  J.  P. 
Daggett  for  use  in  said  well?  Answer  yes  or 
no.    Answer:    Xes. 

"Special  Issue  No.  4.  If  you  answer  special 
issue  No.  3  in  the  affirmative,  then  find  whether 
the  said  E.  T.  Stevens  acted  within  the  apparent: 
scope  of  his  authority  in  purchasing  the  mate- 
rials herein  sued  for.  Answer  yes  or  new  An- 
swer :   Yes." 

The  defendant  Daggett  asked  the  submis- 
sion of  the  following  farther  issue,  whidi 


tfssFor  other  case*  ■••  same  topic  and  KBT-NCUBBR  In  all  Key-Numbwed  DigeaU  and  lodazM 


Digitized  by 


Google 


Tex.) 


DAGGETT  v.  AVIS  HARDWAHE  CO. 


21 


was  given  and  also  answered  In  the  afflnna- 
tlve  as  Indicated : 

"Ton  will  say  by  your  verdict  whether  or  not 
Dagg^t  was  a  partner  in  the  Wichita  River  Oil 
Comimny.    Answer  yes  or  no.    Answer:  Yes. 

"In  Mwnection  with  the  above,  you  are  charg- 
ed that,  before  yon  can  find  Daggett  a  partner, 
you  must  believe  from  the  evidence  that  there 
was  an  agreement  by  wiiich  Daggett  was  to 
share  in  the  profits  and  losses  which  might  ac- 
crue out  of  the  drilling  contract  made  by  the 
Wichita  Biver  Oil  Company  with  Hankius  and 
others." 

Upon  the  answers  of  the  Jnry  the  court 
rendered  Jadgment  In  favor  of  the  plaintiffs 
against  B.  T.  Stevens,  J.  F.  Elliott,  0.  M. 
Coats,  and  J.  P.  Daggett  for  the  amount  sued 
tar,  and  from  this  judgment  the  defendant 
Daggett  alone  has  appealed. 

[1]  Appellant  by  appropriate  assignments 
and  propositions  attacks  the  several  findings 
at  the  lni7  as  above  given,  but  In  substance 
but  two  questions  are  presented.  They  are, 
whether  the  evidence  supports  the '  Jury's 
findings  to  the  effect  that  appellant  Daggett 
was  a  partner  with  others  doing  business  un- 
der the  name  of  Wichita  Blver  OH  Company, 
OS  alleged;  or,  if  not,  whether  the  evidence 
authorizes  the  findings  to  the  effect  that,  in 
016  imrdsase  of  the  goods  in  controversy,  B. 
T.  Stevens  was  the  authorized  agent  of  the 
defendant  Daggett  If  the  evidence  supports 
eitber  of  these  theories  of  the  plalntlfl's  suit, 
the  other  facts  without  dispute  are  such  as 
to  support  the  Judgment.  We  think  it  appar- 
ent that,  if  the  Jury's  findings  to  the  effect 
that  E.  T.  Stevens  in  the  purchase  of  the 
goods  was  acting  with  the  actual  or  appar- 
ent authority  given  by  3.  P.  Daggett  has 
snfBdent  support  in  the  evidence,  then  the 
issue  of  whether  Daggett  was  a  member  of 
the  partnership  doing  business  in  the  name 
of  Wichita  River  Oil  Oompany  is  immaterial. 
At  most,  Daggett's  liability  as  a  partner,  as 
sought  to  be  established  in  the  first  count 
of  the  plaintiffs'  petition,  was  on  the  theory 
that  thereby  he  had  impliedly  authorized  the 
acts  of  Stevens  and  other  members  of  the 
partnership  in  furthering  the  partnership  en- 
terprise. We  need  not  therefore  scrutlnlae 
with  great  care  the  evidence  tending  to  show 
that  Daggett  was  a  partner,  as  alleged,  in 
view  of  the  fact  that  a  review  of  the  evidence 
satisfies  us  that  It  is  fuUy  sufficient  to  sup- 
port the  plaintiffs'  recovery  on  the  theory  of 
an  express  authorization  or  agency. 

[Z]  In  a  general  way,  the  evidence  shows 
tliat  the  Wichita  River  Oil  Company  owned 
an  oil  and  gas  lease  on  a  large  body  of  land 
near  Wichita  Falls;  Oiat  the  company  had 
aold  to  one  HanUns  and  associates  of  Qua- 
nab,  Tex.,  100  acres  out  of  said  land,  and 
had  contracted  with  them  to  put  down  a 
well  1,000  feet  deep  on  the  100  acres  so  sold. 
For  this  the  oil  oompany  Was  to  receive  $2,- 
760,  of  which  $2,600  was  put  19  in  a  bank 
and  trust  company  of  Wichita  Falls  to  be 
paid  to  the  oil  company  when  the  well  was 
■drilled  to  the  wedfied  dwth.    The  oil  com- 


pany, in  order  to  carry  out  the  drilling  con- 
tract, had  ordered  drilling  machinery  which 
had  been  shipped  to  them  at  Wichita  Falls, 
and  for  which  It  was  necessary  to  pay  be- 
fore unloading;  that,  being  without  the 
means  to  do  this,  the'  oil  company,  acting 
through  one  or  more  of  Its  partners,  applied 
to  J.  P.  Daggett  for  assistance.  He  finally 
agreed  to,  and  did,  furnish  the  necessary 
money  by  giving,  with  the  oil  company,  a 
promissory  note  for  $1,500  to  one  of  the 
banks,  in  consideration  of  which  the  oil 
company  transferred  to  Daggett  a  one-fifth 
Interest  in  the  oil  lease  remaining  after  the 
sale  of  the  100  acres,  and  to  secure  the  pay- 
ment of  Daggett's  obligation  to  the  bank 
pledged  the  $2,550  which  bad  been  deposited 
as  stated.  It  further  appears  that  the  oil 
c<»upany  began  the  drlUlng  of  the  well  on 
the  100  acres  sold  to  Hankins,  and  as80(d- 
ates,  and,  after  the  well  had  been  drilled  to  a 
depth  of  about  800  feet,  it  became  so  "Jam- 
med" or  choked  as  ttuit  it  had  to  be  aban- 
doned. Mr.  Daggett  was  notified,  and  he 
came  to  Wichita  Falls  and  contracted  with 
one  Copeland  to  drill  another  well  in  order 
to  obtain  the  $2,500  originally  deposited  by 
Hankins  and  associates. 

At  this  point  we  will  quote  some  of  the 
testimony.  C.  M.  Coats,  who  was  a  member 
of  the  partnership  composing  the  Wichita 
River  Oil  Company,  testLfied,  among  other 
things,  as  follows  i 

"The  Wichita  River  Oil  Company  did  not 
make  a  contract  with  anybody  to  drill  another 
well  after  the  first  well  was  drill^  down  to  800 
feet  and  lost  They  had  nothing  to  do  with  the 
drilling  of  the  other  well,  only  to  help  manage 
the  work.  I  undertook  to  do  the  work  for  the 
interest  I  had  in  it  O.  F.  Copdand  drilled  the 
first  500  feet  of  the  second  well.  Mr.  Daggett 
paid  for  it  and  furnished  the  money  to  buy  the 
materials  that  were  used  by  Copeland  in  drilling 
this  well.  •  •  •  Mr.  Daggett  furnished  afl 
the  money  that  was  furnished  for  the  drilling  of 
the  second  welL  •  •  •  I  had  a  conversation 
with  Daggett  I  was  out  trying  to  sell  sto<^. 
He  said,  'I  am  jnst  sitting  here  shivering,  lis- 
tening any  minute  for  Stevens  to  make  a  draft 
on  me  for  a  cable  and  wire  to  finish  this  well.' 
The  Wichita  River  Oil  Company  did  not  fin- 
ish the  well.  The  company  did  not  furnish  any 
materials  that  were  used  m  drilling  the  second 
well  that  I  know.  •  •  •  Mr.  Daggett  said, 
'I  am  jnst  shivering,  expecting  a  draft  at  any 
time  to  pay  for  this  wire  cable.'  The  old  one 
was  about  worn  out  whan  they  started  the  sec- 
ond weU." 

B.  T.  Stevens,  another  member  of  the  firm, 
testified  as  follows: 

"The  first  well  was  drilled  between  700  and 
800  feet ;  it  was  lost  That  $1,500  was  spent 
and  a  little  more  by  the  time  that  well  was 
down  800  feet  Other  arrangements  were  made 
after  the  first  well  was  ruined  with  reference  to 
drilling  another  well.  We  got  a  fellow  to  drill  a 
well  for  $760.    Mr.  Coats  telephoned  Mr.  Dag- 

fett  to  come  up  here.  I  met  him  at  the  Marion 
loteL  I  told  him  we  had  to  do  something  to- 
ward drilling  another  well  to  save  what  money 
we  had  in  it,  to  save  that  $2,600,  and  I  t^d 
him  we  could  get  this  fellow  Copeland  to  dig  it 
for  $750,  a  thousand  feet  and  he  signed  a  con- 
tract with  him  for  $750.  Mr.  Daggett  rilled 
the  Dontraot  •  •  •  The  Wichita  River  Oil 
Company  had  not  employed  anybody  to  drill  a 
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second  well  before  Mr.  Daggett  got  him.  I  sb-  ■ 
perintended  the  drilling  of  the  second  wdl.  Mr. 
Daggett  gave  me  a  check  for  $100  and  told  me  to 
be  as  saving  as  I  could.  He  said  times  were  ' 
mighty  hard,  and  he  wanted  me  to  run  it  as 
cheap  as  I  could ;  and  I  did.  I  don't  know 
whether  Mr.  Daggett  put  me  in  charge  of  it  or 
not.  1  went  in  charge  myself  is  how  it  was.  I 
only  talked  with  Mr.  Daggett  up  to  that  time. 
I  had  never  managed  anything  for  the  company. 
Mr.  Daggett  told  me  be  wanted  me  to  take 
charge  of  it.  He  told  me  if  I  would  take  it  and 
run  it  he  would  put  up  the  money  to  carry  the 
thing  through.  He  put  up  the  money.  I  drew 
on  Mr.  Daggett  for  $250  when  we  got  600  feet. 
I  also  drew  on  him  for  numerous  checks,  for 
$1,100,  somewhere  along  there.  He  paid  every 
one  of  them.  The  |1,100  I  drew  on  hfm  for  was 
all  spent  on  the  well  for  things  to  keep  things 
going,  implements,  tools,  and  everything  else 
that  was  needed  toward  drilling  the  well ;  $250 
for  labor,  for  fuel,  hardware,  and  'materials.  He 
paid  for  them.  I  bought  this  stufE  from  the 
Avis  Hardware  Oompany.  This  hardware  and 
material  was  used  on  the  second  well.  •  *  * 
Mr.  Daggett  told  me  to  draw  on  him  for  what 
I  needed— when  I  needed  any  money,  and  be  as 
saving  as  I  could.  He  said  I  should  go  and  buy 
the  material,  and  I  did  as  I  was  instructed  as 
near  as  I  could.  I  drilled  the  well  down  a  thou- 
sand feeL  Mr.  Daggett  drew  the  money  from 
the  bank,  the  $2,500.  After  that  I  did  not  drill 
any  more.  I  dio  not  do  anything  further  after 
Mr.  Daggett  got  the  $2,500  from  the  bank.  I 
did  not  consult  Mr.  Elliott,  B.  J.  Dillard,  or  any 
of  the  other  partners  in  the  Wichita  River  Oil 
Company  and  call  on  them  to  put  any  money 
toward  the  drilling  of  the  second  well.  When  I 
went  to  get  a  new  cable,  or  some  fuel,  to  be  used 
in  the  drilling  of  the  second  well,  I  did  not  take 
the  matter  up  with  the  other  partners.  I  drew 
on  Mr.  Daggett  for  the  money.  None  of  the 
materials  which  I  bought  through  the  Avis 
Hardware  Company  were  to  be  furnished  by 
Copeland.  Mr.  Daggett  made  the  contract  and 
signed  the  same  with  Copeland  to  do  that  drill- 
iug,  and  Copeland  was  to  get  his  money  from 
Mr.  Daggett  Mr.  Elliott,  Mr.  Coats,  and  Mr. 
Coata  as  manager  of  the  company,  had  nothing 
to  do  with  it — the  actual  signing  of  that  con- 
tract. •  •  •  There  was  no  other  contract  be- 
tween Daggett  and  myself  other  than  the  con- 
tract which  he  made  with  me  to  go  ahead  and 
be  as  sparing  with  money  as  I  could  because 
times  were  hard,  and  when  any  materials  were 
needed  to  go  and  buy  them  and  draw  on  him 
for  the  money.  Mr.  Daggett  did  not  come  to  me 
and  say,  'Iiisten,  I  am  going  to  loan  the  compa- 
ny some  money.'  He  said  he  was  going  ahead 
and  complete  the  welL  He  said  he  was  into  it 
and  would  have  to  stay  with  us  and  furnish  the 
money.  He  said  it  looked  pretty  hard,  but  he 
would  have  to  do  it" 

F.  P.  Avis,  one  of  the  plalntUTa,  testified: 
"I  drew  upon  Mr.  John  Daggett  for  all  of 
that  bill  of  goods.  He  did  not  pay  it  He  paid 
part  of  it  by  draft  He  paid  $79.20.  I  drew 
on  him  at  the  request  of  Mr.  Stevens.  The 
draft  was  not  paid  the  first  time  it  was  sent 
down  there.  I  do  not  know  of  my  own  knowl- 
edge why  it  wasn't  paid,  or  never  learned  from 
Mr.  Daggett  why  it  wasn't  paid,  or  never  learn- 
ed from  Mr.  Daggett  why  it  wasn't  paid  the  first 
time  it  was  sent  It  was  paid  later,  I  presumed 
by  Mr.  Daggett ;  the  draft  was  drawn  on  him. 
loiter  there  was  a  conversation  with  Mr.  Dag- 
gett over  the  phone  with  reference  to  it  He 
said  over  the  telephone  that  it  looked  like  the 
well  was  costing  him  a  whole  lot  of  money,  and 
he  expected  to  be  in  Wichita  Falls  in  a  day  or 
two  and  would  ttke  it  up  with  us." 

Ai^)eUant,  himself,  testified,  among  other 
tbings,  as  follows: 

"The  first  money  I  let  them  htive  T  expected 
to  get  back  out  of  the  $3,600.    When  that  mon- 


ey was  used  and  the  wdl  was  d«wii  to  about 
800  feet,  thejr  notified  me  that  the  well  was 
spoiled,  and  I  came  up  here.  When  I  came  up 
here,  they  had  a  man  at  the  hotel,  and  they 
said  he  would  drill  a  well  a  thousand  feet  deep. 
They  had  '  not  prepared  any  written  contract 
when  I  got  here;  they  had  the  agreement  all 
made  betor«  I  got  here.  Mr.  Coats  and  Mr. 
Stevens  had  gotten  him  and  had  foimd  ont  how 
much  he  would  be  wiUiiig  to  drill  the  well  for, 
provided  a  responsible  man  would  sign  the  con- 
tract with  him.  The  other  man'  signed  it  and 
I  signed  it  *  *  *  I  sinied  that  contract  for 
$750  in  order  to  get  that  $2,500,  or  that  $1,000 
that  was  in  the  bank  to  the  Wichita  River  Oil 
Company's  credit  •  •  •  The  only  way  I 
had  to  get  out  of  this  proposition  was  to  fnmish 
the  money  for  the  last  wdl,  the  $760,  in  order 
to  get  the  $2,600.  *  *  *  I  never  authorized 
Mr.  Stevens  to  buy  anything  except  his  tools 
and  water.  •  *  *  I  told  him  I  would  take 
care  of  his  tools  and  oil.  He  drafted  me  for  a 
cable.  If  he  ever  said  anytlaing  about  that,  I 
don't  know  it,  except  when  he  drafted  against 
me ;  he  said  uie  cable  was  broke  and  he  would 
have  to  have  a  new  cable.  He  bought  it  from 
the  Avis  Hardware  Company  and  drafted 
against  me  for  that  and  I  paid  it" 

J.  D.  Avis,  anotber  one  of  the  plaintiffs, 
testified: 

«My  name  is  J.  D.  Avis.  I  live  ia  Wichite 
Fails.  1  nave  known  Mr.  Stevens,  I  suppose, 
as  much  as  25  years.  I  Judge  that  I  have  known 
Mr.  Coats  about  2  years.  I  have  known  Mr. 
Daggett  something  like  20  or  26  years.  At  the 
time  these  materiala  were  purchased  through  the 
Avis  Hardware  Company,  I  was  actively  con- 
nected with  the  Avis  Hardware  Oompany.  The 
first  knowledge  that  I  had  of  this  transaction 
was  when  Mr.  Coats  and  Mr.  Stevens  came  to 
the  store  and  asked  Finer,  my  son,  to  get  these 
supplies  for  them.  Finer  refused  to  do  so,  and 
they  waited  antil  I  came  down  to  the  store  and 
told  me  that  John  Daggett  was  financing  the 
proposition,  and  Mr.  Coats  and  Mr.  Stevens 
told  me  this  when  I  came  down  to  the  store,  and 
asked  me  if  I  would  get  these  supplies  for  tjiem, 
and  I  asked  them  wlio  was  to  pay  for  them. 
The^  told  me  that  John  Daggett,  at  Ft  Worth. 
I  said,  'Yes,  I  will  get  them  for  you.'  I  had 
known  John  Daggett  for  a  good  many  years, 
and  I  told  them  that  whatever  supplies  he  would 
want  why  he  could  get  them.  That  was  told  me  ' 
on  two  or  three  different  occasions.  I  asked  them 
those  questions  two  or  three  times.  At  that  time 
I  didn't  know  where  the  well  was.  I  knew  it 
was  somewhere  np  the  river.  They  got  these 
supplies  that  are  stated  in  that  account  I  was 
to  bur  the  goods  at  the  wholesale  prices.  They 
said  Mr.  Daggett  didn't  want  them  to  draw  on 
him  for  this  money  now — or  they  didn't  want  to 
draw  on  liim.  They  wanted  to  get  as  much  time 
as  they  could.  They  wanted  60  days,  and,  to 
use  their  language,  that  'John  said  that  money 
matters  were  tight,  and  they  would  like  to  hold 
this  otE  as  long  as  they  could.'  I  told  them  I 
was  satisfied  I  conid  get  it  so  as  to  give  them 
60  days,  and  as  long  as  there  was  no  profit  in  it 
to  me  they  allowed  me  10  per  cent  for  purchas- 
ing and  handling  the  goods.  I  had  to  stand  for 
the  goods  myself,  that  is,  the  Avis  Hardware 
Company  did,  at  the  Continental  Supply  Com- 
pany, and  I  think  there  was  a  small  bill  at  the 
National  Supply  Company,  a  hundred  dollars, 
or  sometliing  like  that,  if  I  ronember  correct- 
ly. *  *  *  I  charged  these  goods  on  my  books 
to  the  Wichita  River  Oil  Company.  I  think  1 
understood  these  gentlemen  were  the  manageis 
of  the  Wichita  River  Oil  Company." 

13]  The  evidence  quoted  In  onr  Judgment 
snfScienily  supports  the  findings  of  the  jury 
In  answer  to  special  issties  1  to  4,  incluslvfl. 
The  mere  fact  that  the  goods  on  the  books 
Of  the  plaintiff  oompany  were  <diarged  to  tbte 
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THcMta  RlTer  OH  Company,  Instead  of  to 
John  P.  Daggett,  does  not  overcome  onr  con- 
clusion. This  fact  was  bnt  a  drcnmstance 
tending  to  show  that  credit  was  extended  to 
the  oU  company,  as  appellant  insists,  rather 
than  to  J.  P.  Daggett  But  this  inference  Is 
explainable  and  overcome  by  the  evidence 
tending  to  show  that  the  plaintlfTs  inferred 
that  Daggett  was  a  member  of  the  oU  com- 
pany partnership,  and  the  further  specific 
evidence  to  the  effect  that  the  plaintiffs  re- 
fused to  sell  or  procure  the  goods  in  question 
upon  the  credit  of  any  other  person  than 
that  of  appellant,  himself.  The  evidence  au- 
thorizes the  conclusion  that  appellant's  re- 
lation to  the  drilling  of  the  second  well  was 
something  more  than  that  of  one  who  was 
merely  loaning  money  to  the  Wichita  River 
011  Company  for  the  purpose  of  completing 
the  well.  He  alone  entered  into  the  con- 
tract with  the  driller;  he  alone  purported 
to  assume  the  responsibility  of  payment  for 
the  drilling  I  he  alone  made  selection  of 
Stevens  to  superintend  the  work;  to  appel- 
lant alone  Stevens  seemed  to  have  reported 
and  held  himself  responsiblfe 

[4]  Appellant  insists  that  the  authority 
extended  to  Stevens  was  to  "draw"  for  such 
money  as  was  needed.  Thus  far  it  does  not 
appear  that  Stevens'  authority  is  ^questioned, 
but  if  Stevens  in  the  prosecution  of  the  work 
undertaken,  and  in  the  effort  to  serve  his 
master,  Daggett,  "because  times  were  hard," 
secured  the  credit  extended  by  the  plaintiffs, 
Daggett  cannot  be  heard  to  complain,  even 
though  Stevens  in  so  doing  may  have  exceed- 
ed tlie  specific  authority  given  him.  It  will 
hardly  be  necessary,  we  think,  to  cite  nu- 
merous authorities  in  support  of  this  proposi- 
tion, bnt  it  may  not  be  amiss  to  refer  to  at 
least  one  with  some  i>articularlty.  In  the  case 
of  8.  B.  Burnett  v.  Nick  Oechsner,  No.  3096 
<not  for  publication).  In  this  court,  it  appears 
that  one  Williams  was  in  charge  of  the  ap- 
pellant's ranch  in  Wichita  county,  Tex.;  that 
the  appellee  Oechsner  had  some  hogs  that 
became  troublesome;  and  that  Williams  a 
number  of  times  penned  the  hogs,  and  as 
often  notified  appellee,  but  though  appellee 
took  them  away  he  did  not  keep  them  up,  as 
was  the  custom  in  the  neighborhood,  but  per- 
mitted them  to  run  at  large.  Burnett,  upon 
being  informed  by  Williams  that  the  hogs 
were  eating  up  the  com,  instructed  Williams 
to  keep  them  out,  but  did  not  "give  him  any 
■pedal  instructions  further  than  to  keep 
them  out"  Later,  upon  another  trespass 
on  the  part  of  the  hogs,  Williams  caught 
diem  and  hauled  them  from  appellant's 
randi  in  Wichita  county,  Tex.,  over  into  the 
Indian  Territory,  about  25  miles  from  Oechs- 
ner's  residence,  and  unloaded  them  there  at 
Burnett's  hog  ranch.  In  appellee's  suit  to 
recover  the.  value  of  the  bogs  thus  converted, 
we  held,  in  an  unpublished  opinion,  that  Wil- 
Hams  was  acting  within  the  scope  of  his  au- 


thority, and  In  furtherance  of  Burnett* s  busi- 
ness, and  that  therefore  Burnett  was  liable 
for  WilUams'  acts.  In  case  No.  7646  of  Sam 
Hunt  V.  A.  Cayton  (not  for  publication),  we 
made  a  similar  ruling,  as  will  be  seen  from 
the  unpublished  opinion  in  that  case.  See,  al- 
so, Greer  v.  First  Nat  Bank,  47  S.  W.  1046; 
Held  Auto  Co.  V.  Gorsczya,  144  8.  W.  688; 
Mechem  on  Agency,  |  740;  Hallway  Co.  v. 
Cooper,  88  Tex.  607,  32  S.  W.  517. 

THie  conclusions  noted,  we  think,  sufficient- 
ly dispose  of  all  the  asdgnments  of  error. 

They  are,  accordingly,  overruled,  and  the 
Judgment  Is  afBrmed. 


MOODT  et  aL  ▼.  CHBSSBR  et  aL    (No.  830a) 

(Court  of  Civil  Appeals  of  Texas.    Pt  Worth. 

Jan.  18,  1916.    Rehearing  Denied 

Feb.  6,  191&) 

1.  Apfbai,  Ann  Bbbob  «=»1067  —  HAmfr.MH 
BSBOB— BXOUmOM  OT  BviDKiraB. 

Brror,  if  any,  in  exdoduig  evidence  offered 
by  plaintiiE  to  prove  a  fact  admitted  by  defend- 
ant, is  not  prejudicial  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  4194-4199,  4205;  Deo.  Dig. 
<8=s>1057.] 

2.  Apfeal  ano  Ebbob  «s>1062  —  Hakmt.ww 
EBBO&— Submission  or  Spkciai.  Issues. 

Where,  in  an  action  by  the  trustees  of  a 
school  district  against  former  tmstees  and  a 
private  bank  which  had  received  funds  of  the 
district  and  paid  the  same  out  on  warrants  of 
the  former  trustees,  it  was  admitted  that  the 
funds  were  paid  out  on  warrants,  not  approved 
by  the  county  siiperintendent  and  the  jury 
found  that  the  funds  were  paid  out  for  the  bene- 
fit of  the  district,  refusal  to  submit  special  is- 
sues seeking  to  elicit  the  amount  of  money  re- 
ceived by  the  bank  on  accoant  of  the  district 
from  all  sources  and  whether  the  money  had 
been  paid  out  on  warrants  approved  by  the 
county  superintendent  was  not  reversible  error 
in  view  of  the  admitted  facts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  il  4212-4218 ;  Dec  Dig.  «=> 
1062.y 

3.  Schools  Aifn  School  Dibtbiotb  «s>05— 

FXTNDB  or   DiSTBIOTS— LlABILIIT   O*   BANK 
AHD  FOBMEB  TBrSTEU. 

Where  a  private  bank  receiving  money  of  a 
school  district  paid  the  same  out  on  orders  of 
the  trusteea  of  the  district  for  the  benefit  of  the 
district,  and  the  bank  and  the  tmstees  acted  in 
good  futh,  the  mere  fact  that  the  orders  were 
not  approved  by  the  county  superintendent  as 
provided  by  Rev.  St  1911,  art.  2756,  did  not 
authorize  the  district  to  recover  the  money  at 
the  suit  of  new  trustees. 

^.  Note. — For  other  cases,  see  Schools  and 
ool  Districts,  Cent  Dig.  H  218-222,  277, 
278;    Dec.  Dig.  «»=>95.] 

Appeal  from  District  Court,  Knox  County ; 
J.  A.  P.  Dickson,  Judge. 

Action  by  J.  A.  Moody  and  another  against 
Louis  Chesser  and  others.  From  a  Judgment 
for  defendants,  plaintiffs  appeaL    Affirmed. 

See,  also,  173  8.  W.  917. 

James  A.  Stephens,  of  Benjamin,  for  appel- 
lants. D.  J.  Brookreson,  of  Benjamin,  for  ap- 
pellees. 
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OONNBB,  a  J.  7.  A.  Hoody  and  W.  A. 
Brown,  as  th«  present  trustees  of  common 
school  district  No.  3  in  Knox  county,  Insti- 
tuted this  suit  against  the  First  Bank  of 
Tmscott,  a  partnership  doing  a  banking  busi- 
ness alleged  to  be  composed  of  Louis  Ghesser 
and  others,  and  against  N.  J.  Allen,  S.  B. 
Maddox,  and  others,  who  it  was  alleged  bad 
theretofore  been  the  duly  ejected,  qualified, 
and  acting  trustees  for  the  same  school  dis- 
trict, to  recover  spedfled  sums  of  money 
ranging  from  ^0.66  to  73  cents,  and  aggre- 
gating a  total  of  $977.55.  In  substance,  the 
petition  charged  that  said  former  trustees 
had  collected  fbe  said  sums  of  money  and 
deposited  the  same  to  their  credit  in  the  said 
t^rst  Bank  of  Truscott,  and  that  thereafter 
they  had  drawn  out  and  appropriated  the 
same  upon  checks  or  vouchers  without  the 
approval  of  the  county  superintendent.  It 
was  charged  that  said  money  constituted  part 
of  the  school  fund  of  the  district  named,  and 
that  said  withdrawal  and  use  by  the  defend- 
ing trustees  was  unlawful.  The  prayer  there- 
fore was  that  the  plalntllTs  might  have  judg- 
ment recovering  the  sum  stated. 

The  defendants  answered  by  certain  de- 
murrers not  necessary  to  be  noticed  and  by 
general  and  special  denials,  and  furtUer  spe- 
cially answered  that  all  the  money  collected 
by  them  or  any  of  them  while  they  were  act- 
ing as  trustees  of  school  district  No.  3  was 
paid  out  by  them  for  the  special  use  and  ben- 
efit of  the  school  district,  except  $94.40  that 
was  on  hand  at  the  termination  of  their  serv- 
ices and  which  was  surrendered  and  deliver- 
ed by  them  to  their  successors  in  office,  and 
that  if  there  was  any  irregularity  in  the  man- 
ner in  which  said  money,  or  any  of  It,  was 
paid  out,  which  was  not  admitted  but  special- 
ly denied,  the  same  did  not  result  in  harm  to 
the  district,  but  that,  on  the  contrary;  the  dis- 
trict received  the  full  benefit  of  all  of  the 
money  belonging  to  it  ever  handled  by  the  de- 
fendants, or  any  of  them,  and  that  such  mon- 
ey was  expended  by  them  fo^  lawful  purposes 
In  the  management,  equipment,  and  mainte- 
nance of  said  school  district. 

The  case  was  submitted  to  a  Jury  upon  th» 
following  special  Issues: 

"First  Special  Issue.  What  anoimt  of  money 
was  received  from  all  sources  by  the  Bank  of 
Truscott  from  the  trustees  of  the  Truscott  school 
district;  or  from  any  other  source,  if  any,  for 
the  use  of  said  school  district? 

"Second  Special  Issue.  What  amount  of  mon- 
ey was  expended  by  the  board  of  trustees  of  the 
Truscott  school  district  that  had  been  deposit- 
ed for  the  use  of  said  district  in  the  Bank  of 
Truscott? 

"Third  Special  Issue.  Did  the  Bank  of  Trus- 
cott or  the  board  of  trustees  of  the  Truscott 
school  district  pay  out  any  of  the  funds  of  said 
school  district  for  any  purpose  other  than  for 
the  benefit  or  use  of  the  school  of  said  district? 
If  so,  what  amount,  and  to  whom? 

"Fourth  Special  Issue.  Did  the  Bank  of  Trus- 
cott pay  to  the  trustees  of  the  Truscott  school 
district  all  of  the  money  received  by  It  for  said 
school  district? 

"Fifth  Special  Issue.  Did  the  Bank  of  Trus- 
cott pay  out  any  of  the  fundi  of  the  Truscott , 


school  district  deposited  with  It  without  aop 
thority  from  the  trustees  of  said  district?" 

To  which  the  jury  returned  the  following 
answers : 

"To  the  first  issue  we  answer :  Nine  thousand, 
six  hundred  forty-two  and  'Vioo  dollars 
<$9,642.70). 

"To  the  second  issue  we  answer:  Nine  thon- 
sand,  six  hundred  forty-two  and  ■o/ioo  dollars 
($9^2.80). 

"To  the  third  issue  we  answer:    No. 

"To  the  fourth  issue  we  answer:   Yes. 

'^o  the  fifth  issue  we  answer:   No." 

Upon  tbe  answers  of  the  jury  so  given  (be 
court  rendered  its  Judgment  in  favor  of  ttie' 
defendants,  and  the  plaintUfs  have  appealed. 

As  we  Interpret  the  record,  appellees  ques- 
tion only  the  expenditure  of  the  sums  of 
money  specified  in  their  petition  and  for 
which  a  recovery  was  sought,  it  appearing 
that  other  sums  comprehended  within  the 
verdict  of  the  Jury  were  expended  in  the 
building  of  a  new  schoolhonse  and  in  other 
ways  about  which  there  seems  to  be  no  con- 
troversy. What  therefore  we  say  in  our 
disposition  of  the  appeal  must  be  understood 
as  relating  alone  to  the  sums  of  money  men- 
tioned In  the  plalntifFs*  petition. 

[1]  Appellilnts'  first  assignment  questions 
the  court's  ruling  in  refusing  to  admit  what 
is  designated  as  "debit  slips  and  checks  and 
vouchers"  of  the  defendant  bank,  ranging 
from  $272  to  $3  Ani  aggregating  $407.67. 
The  record  discloses  that  an  auditor  had 
been  appointed  to  state  the  account  between 
the  school  district  and  the  bank,  and  the 
auditor  had  reported  the  Items  referred  to 
as  proper  debits  against  the  school  district, 
and  it  appeared  in  the  evidence  that  the 
debits  or  checks  had  been  entered  and  paid 
by  tlte  bank  upon  the  order  of  the  school 
board,  and  the  money  used  for  "seats,"  pre- 
sumably for  the  new  schoolhonse  which  had 
been  built,  for  freight,  on  account  of  taxes, 
etc.,  and  the  debit  slips  were  offered  by  the 
plaintiffs,  as  shown  by  the  bill  of  exception 
taken  to  the  court's  ruling,  as  "tending  to 
prove  that  said  money  was  expended  with- 
out the  approval  of  the  county  superintend- 
ent of  Knox  county."  We  find  no  error  In 
the  court's  ruling  in  this  respect,  inasmuch 
as  the  defendants  in  open  court  "admitted 
that  all  of  the  moneys  expended  as  snown 
by  the  auditor's  report  were  expended  with- 
out the  approval  of  the  county  superintend- 
ent" We  fail  to  see  In  what  way  the  court's 
ruling  operated  to  the  prejudice  of  the  plain- 
tiffs, in  view  of  the  -  admission  referred  to 
and  of  the  fact  that  it  otherwise  appears 
that  the  several  sums  speidfled  in  the  several 
debit  slips  or  checks  ottered  were  paid  out 
by  the  bank  upon  the  order  of  the  old  scfliool 
board.  The  first  assignment  Is,  accordingly, 
overruled, 

[2]  The  second  assignment  is  directed  to 
the  court's  refusal  to  submit  special  issues  - 
seeking  to  elicit  the  amount  of  money  re- 
ceived by  the  First  Bank  of  Tmscott  on  ac- 
count  of   school    district    No.   8   from   all 
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Bonrcefi-,  and  whefber  said  money  bad  been 
paid  out  on  voucbers  or  warrants  approved 
by  tbe  county  superintendent.  But  In  view 
of  tbe  admitted  fact  tbat  tbe  sums  of  mon- 
ey for  wblcb  tbe  plaintiffs  sued  in  tbls  ac- 
tion were  not  so  paid  out,  and  in  view  of  tbe 
findings  of  tbe  jury  already  given,  we  tbink 
tbere  can  be  no  reversible  error  predicated 
upon  tbe  action  of  tbe  court'  in  this  respect 
The  assignment  wUl,  accordingly,  be  over- 
ruled without  further  detailed  nt^ce. 

[3]  Tbe  third  assignment  questlcms  the 
verdict  and  Judgment  on  tbe  ground  tbat  the 
uncontroverted  evidence  shows  that  tbe  mon- 
ey in  question  for  which  a  recovery  is  sought 
belonged  to  school  district  No.  3,  and  tbat 
it  bad  been  paid  out  without  tbe  approval 
of  the  county  superintendent,  and  we  think 
this  presents  the  vital  question  in  this  case. 

The  evidence  shows  that  school  district 
No.  3  bad  Issued  bonds  in  tbe  amount  of 
$8,000  for  the  building  of  a  new  schoolbonse, 
and  which  sum  of  money  had  been  ai^ro- 
prlated  for  that  purpose;  that  of  tbe 
amounts  specified  in  the  plaintiffs  petition 
the  sum  of  $410.65  bad  been  received  by  de- 
fendant trustees  as  the  proceeds  of  the  sale 
of  tbe  old  scboolbouse;  tbat  a  further  sum 
of  $50  had  been  received  by  them  as  rent  for 
the  school  building,  and  a  further  sum  of 
$25.06  as  a  rebate  on  the  shipment  of  school 
seats.  The  other  sums  specified  in  tbe  plain- 
tlfDB'  petition  bad  been  received  by  the  old 
trostees  under  the  following  drcnmstances, 
to  wit:  A  special  tax  bad  been  levied  upon 
tbe  property  in  tbe  district  for  tbe  purpose 
of  maintaining  a  school  therein  for  tbe  cmv 
rent  year,  which  tax  had,  using  tbe  language 
of  one  of  the  witnesses,  been  "kUIed"  by  tbe 
Issuance  of  an  injunction.  Thereupon  the 
residents  of  the  district  agreed  among  them- 
selves to  severally  donate  for  the  purpose 
stated  such  sum  as  they  would  have  been 
required  to  pay  had  tbe  tax  levied  not  been 
Interrnpted.  These  several  sums,  together 
with  the  sum  reoelTied  from  the  sale  of  the 
old  scboolbouse  and  rent,  as  stated,  were  all 
placed  in  the  VIxtA  Bank  of  Truscott  by  the 
old  trustees,  and  tbat  bank  entered 'Vpon  its 
books  the  aggregated  snm  to  the  credit  of 
tbe  school  district.  From  time  to  time  there- 
after during  the  course  of  the  year,  it  seems 
that  tbe  old  trustees,  as  occasion  required, 
would  draw  checks  "upon  this  fond  which 
were  paid  by  the  bank,  and  the  jury  not 
only  finds,  but  tbe  evidence  is  undisputed, 
tbat  all  of  the  checks  so  drawn  and  all  of 
the  sums  so  used  by  the  defending  trustees 
were  paid  out  and  appropriated  in  the  way 
of  school  seats  and  (presumably)  in  payment 
of  school  teachers'  vouchers,  eta,  for  the  ben- 
efit of  school  district  No.  8;  4!hat  is,  all  of 
said  aggregated  amount,  except  tbe  sum  of 
$0440,  which  remained  on  hand  to  tbe  credit 
of  the  district  IMb  sum  of  $94.40  was  later 
paid  out  up(«  tbe  check  of  tbe  new  board 
and  by  the  new  board  dQ)osited  in  the  coun- 


ty depository  to  the  credit  of  tbe  district 
There  is  evidence  tending  to  show  tbat  the 
vouchers  Issued  to  the  school  teachers  bad 
the  approval  of  the  county  superintraident 
But  It  is  not  clear  in  the  record  just  what 
part  of  the  aggregated  sum  was  thus  paid 
to  teadters  during  the  period  that  tbe  de- 
fending trustees  were  managing  the  district, 
but  It  is  certain. that  tjie  ronalning  sums, 
and  for  the  purposes  of  this  suit  we  will  say 
all  sums,  were  paid  out  upon  the  orders  or 
cbecks  of  the  old  board  of  trustees  wimout 
tbe  county  superintendent  first  having  ap- 
proved them.  It  indeed  appears  tb&t  the 
balance  of  $94.40.  referred  to  was  drawn  out 
and  depofiited  in  the  county  depository  for 
the  benefit  of  school  district  No.  3  without 
the  formal  approval  of  tbe  county  superin- 
tendent, altfaougb  one  of  tite  witnesses  tes- 
tified to  the  effect  tbat  be  was  present  and 
consented  thereto. 

In  prescribing  the  duties  of  a  county  super- 
intendent It  is  provided,  among  other  things 
(see  Bevlsed  SUtuteS  1911,  art  2756)  tbat: 

"The  county  superintendent  shall  approve  all 
vouchers  legally'  drawn  against  the  school  fund 
of  his  county. 

And  appellants  dte  several  cases  Indndlng 
Klelnsmlth  v.  Northcnt  56  S.  W.  567,  and 
Bodystnn  v;  Rockwall  County,  28  S.  W.  641, 
in  aid  of  the  proposition  that  the  require- 
ment of  the  statute  above  quoted  is  manda- 
tory. In  a  general  way  it  must  of  course, 
be  so  implied  from  the  terms  of  the  statute; 
but  upon  an  examination  of  the  cases  dted  it 
will  be  found  for  the  most  part  that  ttaey 
were  cases  where  the  funds  paid  out  were  so 
paid  by  a  county  treasurer  or  depository  and 
where  tbe  particular  fund  in  question  had 
been  either  paid  out  for  an  unlawful  purpose 
or  in  some  way  misappropriated.  But  no 
case  has  been  dted  that  as  we  think,  sup- 
ports appellants'  contention  of  liability  in 
tblfi  case.  County  treasurers  and  county 
depositories'  occupy  an  oflldal  or  quasi  of- 
ficial relation  to  the  county,  or  school  dis- 
tricts, as  the  case  may  be.  Their  duties  with 
relation  to  these  funds  belongtng  to  the  coun- 
ty or  district  are  spedflcally  written  in  the 
law,  but  it  Is  to  be  observed  that  in  the  case 
of  the  bank  now  before  us  no  ofildal  relation 
existed  whatever.  It  was  a  mere  private 
bank  that  upon  tender  received  certain  mon- 
ey whl-db  wasideposited  to  the  credit  of  com- 
mon sdiool  district  No.  3  by  tbe  direction  of 
the  depositors.  Ordinarily,  tbls  would  but 
create  the  i^elation  of  a  debtor  to  the  per- 
sons making  the  deposit  and  ordinarily  pay- 
ments upon  the  proper  cbecks  or  orders  of 
such  persons  would  be  authorized.  True,  in 
case  of  deposits  as  here,  and  if  it  was  made 
to  appear  that  the  bank  so  receiving  such 
fund  paid  it  out  cv^cn  to  tbe  depositors,  with 
knowledge  that  the  same  was  to  be  misap- 
plied or  misappropriated,  a  liability  in  favoi 
of  the  real  owner  of  the  fund  might  arise. 
But  such  is  not  true  her&    Here,  It  is  undls- 
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puted  that  every  dollar  of  tbe  money  d^osit- 
«d  by  the  old  truateeB  of  the  school  district 
WEB  by  them  dtawn  out  and  applied  for  the 
benefit  of  the  district.  The  good  faith  and 
bona  fide  purpose  of  the  parties  la  in  no  way 
questioned.  It  appears  that  tlie  reason  why 
the  approval  of  the  county  superintendent 
was  not  sought  was  because  the  partiea  view- 
ed the  sum  so  deposited,  particularly  the 
sums  arising  from  donations  of  the  dtisens 
of  the  district,  as  gratuitieB  of  a  character 
not  requiring  the  county  superintendent's  ap- 
provaL  It  is  not  pretended  tliat  the  county 
superintendent  could  or  would  have  refused 
his  approval  of  the  expenditure  of  any  sum 
whatever  that  was  expended  by  the  old  trus- 
tees. Upon  what  principle  of  Justloe,  there- 
fore, can  It  be  said  that  the  new  trustees, 
who  sue  alone  as  the  representatives  of  tbe 
school  district,  should  be  permitted  to  recov- 
er in  this  action,  when,  as  found  by  the  Jury 
and  88  shown  by  the  undisputed  evidence,  the 
school  district  has  in  fact  received  the  full 
benefit  of  all  sums  specified  in  the  idalntifls* 
petition?  For  aught  that  the  record  shows, 
the  194.40  included  witliin  the  amount  de- 
posited by  the  old  trustees  is  now  in  the 
hands  of  the  county  depositary  subject  to 
the  order  of  the  very  plaintiffs  in  this  suit 
The  demand  of  the  plaintiffs  may  be  within 
the  letter  of  the  law,  as  Shylock's  was  with- 
in the  letter  of  his  bond ;  but  clearly,  as  we 
view  the  facts,  it  is  not  within  the  spirit  <tf 
the  law. 

All  assignments  are,  accordingly,  overruled, 
and  the  judgment  is  affirmed. 


JOSEY  et  *L  V.  BEAUMONT  WATERr 

WORKS  CO.    (No.  36.)  • 

(Court  of  Civil  Appeals  of  Texas.     Beaumont. 

Jan.  14,  1918.    Rehearing  Denied 

Feb.  10,  1916.) 

1.  Waucbb  awd  "Watkb  Coubseb  <=»206  — 
PuBUo  Watbb  Supplt— LiabhiItt  to  thk 
PuBuo  Because  or  Fbanchisk. 

The  possesBion  of  a  franchise  by  the  de- 
f«idant,  permitting  it  to  lay  a  water  main  in 
the  city's  streets  and  furnish  water  to  Its  dti- 
lens,  did  not,  irrespective  of  other  oonsidera- 
tions,  give  a  right  of  action  in  favor  of  a  citi- 
zen for  failure  to  furnish  water. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  |  301;  Dec.  Dig. 
<S=»206.] 

2.  Watebs  and  Water  Cothises  «=»194  — 
Public  Watkb  SufpIiY— Cohtbact— Duty 
TO  Keep  Pbivatb  Line  in  Kefaib. 

Where  the  defendant  water  company  was 
under  contract  with  the  plaintiffs  to  furnish 
them  water  for  fire  protection  through  their 
private  pi^  line,  there  being  nothing  in  the 
contract,  either  written  or  verbal,  which  would 
tend  to  show  that  the  defendant  had  any  duty 
to  perform  with  reference  to  the  maintenance 
in  good  repair  of  said  private  pipe  line,  the  duty 
of  maintaining  it  in  good  repair  was  on  tlie 
plaintiffs. 

[Ed.  Note. — For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  8  280;  Dec.  Dig. 
«=»194.] 


8.  CUBTOHS  AND  USAOU  «=al8  —  E)XPI.AHA- 

TiON  OP  Contract— Watee  Supply. 

Where  the  plaintiffs,  under  a  contract  with 
defendant  water  company  were  sapi>Ued  with 
water  for  fire  protection  through  a  private  pipe 
line,  which  it  was  plaintiffs'  duty  to  keep  in 
repair,  the  defendant's  practice  of  voluntarily 
notifying  its  patrons- of  defects  or  leaks  in  their 
lines  did  not  constitute  a  custom  which  would 
be  read  into  the  contract,  and  the  defendant 
was  not  guilty  of  negligence  in  failing  to  notify 
the  plaintiffs  of  the  break  in  the  line. 

[Ed.  Note. — For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  ||  26,  26 ;   Dec  Dig.  <8=>13.] 

4.  Watebs  and  Waiib  Cousses  «=»206  — 
Faii,x;bb  to  E'obnibh  Watbb— Reuotb  Oon- 
8bqubncbs. 

vVliere  the  defendant  shut  off  the  water 
which  it  was  supplying  to  the  plaintitEs  for  fire 
protection  through  a  private  pipe  line,  because 
of  plaintifb'  failure  to  keep  tae  pipe  in  repair, 
and  a  fire  occurred  which  the  plaintiffB  wore 
unable  to  check  t>ecau8e  of  the  lack  of  water, 
it  could  not  be  said  that  the  defendant's  fail- 
ure to  notify  the  plaintiffs  that  the  water  had 
been  shut  off  was  the  proximate  cause  of  the 
damage  caused  by  the  fire. 

JEd.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  301;  Dec.  Dig. 
<8=»206.] 

Appeal  from  Diatrlot  Court,  Jefferson  Coun- 
ty; W.  H.  Davidson,  Judge. 

Suit  by  J.  E.  Josey  and  others  against  the 
Beaumont  Waterworks  Company.  From  a 
judgment  for  the  defendant,  plaintiffs  appeal. 
Affirmed. 

This  suit  was  Institated  by  the  plaintiffs 
(appellants)  against  the  defendant  (appellee) 
to  recover  the  value  of  their  buildings  and 
other  property  located  in  the  dty  of  Beau- 
mont, which  were  destroyed  by  fire  on  Se^ 
tember  7,  1913,  which  plaintiffs  alleged  were 
of  the  reasonable  value  of  $77,032.18.  After 
the  evidence  wa»  all  in,  the  court  instructed 
the  jury  to  find  for  the  defendant,  and  the 
Jury  returned  a  verdict  for  the  defendant, 
upon  whidi  the  court  rendered  judgment  for 
the  defendant  Plaintiffs  duly  objected  In 
writing  to  the  court's  charge  before  It  was 
given  to  the  jury,  and  requested  that  the 
cause  be  submitted  to  the  jury,  which  objec- 
tions and  request  were  overruled,  and  refus- 
ed by  the  court,  to  which  the  plaintiffs  took 
a  bill  of  exceptions.  Plaintiffs  in  due  time 
filed  a  motion  for  new  trial,  which  motion 
was  by  the  court  overruled,  and  plaintiffs  ex- 
cepted and  gave  notice  of  appeal,  and  in 
due  time  filed  their  appeal  bond  and  per- 
fected their  appeal  to  this  court 

By  their  third  amended  original  petition 
filed  on  the  5th  day  of  September,  1914,  up- 
on which,  petition  the  case  was  tried,  the 
plaintiffs  alleged  that  on  the  7th  day  of  Sep- 
tember, 1918,  they  were  engaged  in  the  re- 
tail and  wholesale  feed  business  in  Beau- 
mont, Tex.,  and  bad  and  owned  certain  build- 
ings of  the  value  of  $10,686.89;  that  plain- 
tiffs had  In  their  business  machinery,  mills, 
etc.,  of  the  reasonable  value  of  $21,070.30; 
office  furniture  of  the  value  of  $610,  and 
goods,  wares,  and  merchandise  on  hand  of 


4s9For  other  cases  see  same  topic  and  KET-NUMBGR  in  all  Key-Numbered  Digests  and  Indazea 
■Application  for  writ  ot  error  pending  In  Supreme  Court 
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the  value  of  $44,666.  They  furtber  aUeged 
that  they  owned  eald  pcoperty  In  1910,  tutd 
aa  or  about  the  16th  day  of  July  of  that 
year  they  entered  Into  a  contract  with  de- 
fendant, under  and  by  virtue  of  which  they 
would  famish  the  pipe  and  build  a  three- 
Inch  line  from  defendant's  water  main  to 
th^r  property,  and  defendant  would  connect 
said  line  with  its  water  main  and  furnish 
plaintiffs  water  for  fire  protection  until  fur- 
ther notice.  Plaintiffs  further  alleged  that 
If  they  were  mistaken  in  the  date  said  con- 
tract was  entered  into,  then  they  say  that 
for  two  years  prior  to  January  13,  1912,  de- 
fendant furnished  them  water  for  fire  pro- 
tection, and  that  on  said  date  they  paid  de- 
fendant $72  for  serrlees  which  had  been  fur- 
nished them  through  their  line  to  their  build- 
ings for  private  fire  protectlcm,  and  then  en- 
tered into  an  agreement  with  defendant,  by 
virtne  of  wlilch  they  would  pay  $9  per  quar- 
ter, or  ^  per  month,  and  defendant  would 
furnish  them  water  In  their  line  for  said 
private  fire  protection  until  they  were  notified 
by  defendant  that  said  services  would  be  dis- 
continued; that  said  service  was  to  be  paid 
for  either  monthly  of  quarterly  in  advance 
or  at  the  end  of  the  period  fbr  whidi  the 
service  was  rendered,  or  at  such  time  and 
in  such  manner  as  defendant  might  render 
its  bUl  to  plaintiffs;  that  water  should  be 
furnished  so  as  to  protect  plalntlflb'  property 
against  loss  by  fire,  water  being  furnished 
through  said  private  line,  and  permitted  to 
r^naln  therein  and  not  cut  off  VTlthont  notice 
to  plaintiffs.  They  further  alleged  that  if 
they  were  mistaken  in  said  express  contract, 
then  there  was  an  Implied  contract  that  wa- 
ter should  be  furnished  In  plaintiffs'  private 
pipe  line  until  such  time  as  plaintiffs  were 
notified  by  defendant  that  such  contract 
would  be  discontinued,  which  contract  arose 
by  Ttrtue  of  the  dealings  between  plaintiffs 
and  defendant,  in  that  plaintiffs,  with  the 
knowledge  and  consent  of  defendant,  built 
the  private  line,  so  as  to  secure  water  from 
defendant's  main  for  private  fire  protection 
to  their  buUdlngs;  that  defendant  connect- 
ed the  same  with  its  water  main,  and  for 
four  years  prior  to  the  loss  of  plaintiffs' 
property,  permitted  water  to  remain  in  said 
private  fire  line  for  tlie  purpose  of  furnishing 
water  to  protect  plaintiffs'  property  against 
loss  by  flre^  rendering  bill  for  such  service 
at  the  rate  of  |3  pet  month,  which  bills  were 
rendered  at  Irregular  times;  that  plalntUfs 
bad  paid  for  such  service  at  the  time  of 
said  fire;  that  at  the  time  defendant  dis- 
connected or  cut  off  said  water  it  had  money 
on  Iiand  suflScient  for  said  purpose,  and  that 
by  virtue'  of  dealings  between  said  parties, 
it  became  the  implied  understanding  tha|; 
said  water  would  remain  until  plaintiffs  were 
notified  that  the  same  was  to  be  discontinued. 
Plaintiffs  farther  allege  that  whetber  or  not 
there  was  an  express  or  implied  contract.  It 
was  the  duty  of  defendant  to  notify  plaintiffs 


If  it  cut  off  the  water  from  said  private  fire 
line;  that  it  was  ittr  custom  to  so  notify 
users  of  its  water  of  any  bad  condition  of 
the  pipe  or  any  leaks  or  breaks  therein,  and 
that  plaintiffs  knew  of  said  custom,  and  re- 
lied thereon  in  their  dealiiigs  with  defend- 
ant, and  said  custom  became  a  part  of  tho 
contract  between  plaintiffs  and  defendant; 
that  plaintiffs  fully  complied  with  th^r  part 
of  said  contract  with  defendant,  but  defend- 
ant, on  or  about  the  7th  day  of  December, 
1018,  without  notice  to  plaintiffs,  cut  off 
plaintiffs'  private  fire  line,  and  excluded  wa- 
ter therefrom,  and  on  September  7,  1913,  a 
Are  occurred  which  destroyed  all  of  plain- 
tiffs' property,  of  the  value  alleged  in  their 
petition;  that  defendant  failed  to  notify 
plaintiffs  that  water  had  been  cut  off  from 
the  private  fire  line,  which  it  was  Its  duty 
so  to  do,  and  the  failure  to  so  notify  plain- 
tiffs was  the  direct  and  proximate  cause  of 
the  loss  sustained  by  plaintiffs ;  that  If  there 
had  been  water  In  said  line  at  the  time  said 
fire  originated,  the  fire  could  have  been  ex- 
tinguished, and  said  property  saved;  that 
plaintiffs  did  not  know  that  the  water  had 
been  discontinued  from  their  private  fire  line 
until  after  said  fire  had  been  discovered,  and 
they  attempted  to  extinguish  the  same,  and 
discovered  for  the  first  time  that  the  water 
had  been  cut  off  from  th^r  buildings,  and. 
thereby,  they  had  no  means  of  exttngnlshlng 
the  same,  causing  the  loss  of  their  entire 
property,  which  would  not  have  resulted  but 
for  the  breach  on  the  part  of  defendant  of 
Its  contract  with  the  plaintiffs  to  maintain 
said  water  in  the  pipe  line  of  plaintiffs  until 
they  had  been  notified  that  it  had  been  dis- 
continued. 

The  defendant,  after  denying  the  allega- 
tions made  by  plaintiffs,  alleged  that  it  was 
Its  custom  to  furnish  water  only  upon  a  writ- 
ten contract,  and  that  if  any  contractual  rela- 
tion existed  between  plaintiffs  and  defendant, 
same  rested  upon  said  written  contract,  a 
copy  of  which  is  attached  to  defendant's  an- 
swer. Defendant  denied  that  it  was  its  cus- 
tom to  notify  owners  of  pipe  lines  of  any  bad 
condition  of  their  pipe,  but  it  admitted  that 
it  usually  did  so  as  a  matter  of  accommoda- 
tion, and  in  cases  where  it  believed  that  the 
owner  did  not  know  of  such  defect,  and  that 
such  notification  was  not  given  as  a  legal 
duty,  but  simply  as  one  of  ordinary  courtesy. 
Defendant  further  alleged  that  under  the 
terms  of  its  frandiise  with  the  dty  of  Beau- 
mont; It  was  required  to  keep  a  certain 
amount  of  pressure  in  its  pipes,  and  that  no 
other  service  should  be  allowed  to  interfere 
therewith,  and  that  it  was  the  duty  of  plain- 
tiffs to  keep  their  private  pipe  line  and  equip- 
ment in  good  order,  and  that  plaintiffs  did 
not  do  so,  and  at  the  time  of  the  fire  said 
line  was  burst  and  open,  and  incapaUe  of 
use,  and  the  fire  cblet  of  the  dty  of  Beau- 
mont required  that  water  be  cut  off  from  said 
pipe  line,  in  order  to  keep  It  from  interfering 


Digitized  by 


Google 


28 


183  SOUTHWESTEBN  BJSPOBTBB 


CTez. 


with  water  pressure  in  the  city  hydrants. 
Defendant  further  alleged  that  at  the  time  of 
the  fire  which  destroyed  plaintiffs'  premises 
and  contents,  same  were  insnred  In  variouB 
insurance  companies  set  out  in  defendant's 
answer;  that  since  said  Are,  plaintiftB  bad 
settled  with  said  Insurance  companies,  and 
each  had  paid  plaintiffs  the  amount  of  insur- 
ance called  for  in  said  policies,  and  each 
policy  contained  a  provision  that  the  com- 
pany should  be  subrogated  to  the  extent  of 
any  payment  made  to  or  rights  of  recovery 
by  the  insured  for  loss  resulting,  and  such 
rights  should  be  assigned  to  the  company  by 
the  insured  on  receiving  such  payment ;  that 
the  insurance  companies  were  now  owners  of 
the  plaintiffs'  cause  of  action,  and  by  vlrtae 
thereof  plaintiffs  are  not  entitled  to  recov^' 
said  amount. 

Plaintiffs  filed  their  sapplonental  petition, 
in  which  they  denied  the  facts  alleged  by  de- 
fendant in  its  answer,  and  affirmatively  al- 
leged that  If  their  pipe  was  burst  and  open 
at  the  time  of  tbe  fire,  it  was  without  their 
fault,  and  they  were  not  advised  of  such  con- 
dition, and  if  such  condition  existed.  It  was 
known  to  defendant,  and  not  known  to  plain- 
tiffs, and  defendant  concealed  from-  plaintiffs 
the  fact  that  said  pipe  line  was  out  of  order, 
and  disconnected  tbe  water  therefrom,  and 
withheld  said  knowledge  from  plaintiffs,  and 
the  plaintiffs  did  not  know  that  said  line  was 
broken,  or  that  water  Iiad  been  discontinued 
therefrom.  Plaintiffs  further  allege  that  aft- 
er the  filing  of  this  suit  they  bad  settled 
with  various  Insurance  companies,  but  that 
plaintiffs  retained  the  right  to  prosecute  the 
suit,  and  that  each  company  waived  the  right 
of  subrogation. 

It  is  cont»ided  by  the  appellees  that  they 
were  relieved  of  the  performance  of  the  con- 
tract with  plaintiffs,  by  the  plaintiffs  render- 
ing the  contract  incapable  of  performance  by 
their  failure  to  provide  a  pipe  line  to  convey 
the  water  to  plaintiffs'  buildings,  and,  that 
the  contract  being  rendered  impossible  of  per- 
formance by  plaintiffs,  said  failure  absolved 
the  defendant  from  any  further  obligation. 

Greer,  Nail  &  Bowers,  of  Beaumont,  for  ap- 
pellants. Smith,  Crawford  &  Sonfleld,  of 
Beaumont,  and  U  A.  Carlton,  of  Houston, 
for  appellee. 

BROOKE,  J.  (after  stating  the  facts  as 
above).  Tbe  pipe  line  was  erected  by  the 
plaintiffs.  It  was  a  private  line  owned  by 
them,  and,  so  far  as  the  record  shows,  it  was 
broken  through  no  fault  of  the  defendant. 
Therefore  the  question  arises  whose  duty  it 
was  to  keep  the  said  pipe  line  in  t^uilr.  If 
It  was  the  duty  of  the  appellee  to  keep  the 
line  In  repair  and  by  Its  negligence  in  the 
premises  the  said  line  became  broken,  it 
would  be  liable.  It  is  not  alleged,  neither 
was  it  proven,  that  there  was  any  verbal  or 
written  contract  by  which  the  appellee  agreed. 


or  th^t  any  duty  rested  upon  it,  to  keep  the 
said  line  in  repair,  and  plaintiffs  in  this  case 
are  not  contending  that  they  have  any  right 
of  action  by  virtue  of  any  duty  owing  them 
as  members  of  the  public,  arising  from  tbe 
franchise  held  by  the  defendant  from  the 
city  of  Beaumont 

[1]  The  fact  that  the  Waterworks  Com- 
pany have  had  a  franchise  In  the  dty  of 
Beaumont  permitting  it  to  lay  a  main  In  its 
street  and  furnish  water  to  its  dtlwDs  wonld 
not,  from  that  alone,  give  a  right  of  action 
In  favor  of  a  citizen,  on  account  of  the  fail- 
ure to  furnish  water.  As  it  was  held  in  ttie 
case  of  House  v.  Houston  Waterworks,  88 
Tex.  233,  81  S.  W.  170,  28  L.  K.  A.  632,  a  wa- 
ter  taker  has  no  audi  ri^t. 

In  their  petition  the  appellants  allege  that 
the  company  agreed  and  contracted  to  fur- 
nish the  water,  but  they  do  not  allege  that 
it  agreed  either  to  keep  their  private  line  in 
repair,  or  agreed  in  said  contract  to  notify 
them  in  case  it  should  become  defective.  In 
the  case  of  Fisher  v.  St  Joseph  Water  Co., 
ISl  Mo.  App.  630,  132  S.  W.  288,  the  water 
taker  installed  a  service,  stodc  box,  and  oth- 
er appliances  through  which  water  was  con- 
ducted through  tbe  main  line  of  the  company 
to  its  premises.  The  stock  box  was  faulty  ia 
construction,  and  some  third  j>arty  received 
an  injury  therefrom.  The  question  of  wlM> 
was  liable  for  this  injury  turned  on  the  point 
as  to  whose  duty  it  was  to  maintain  the  stock 
box  in  proper  condition.  It  was  held  that  the 
water  taker  received  his  water  at  the  street 
main,  and  that  all  the  appliances  osed  in  con- 
ducting the  current  to  the  premises,  begin- 
ning at  the  street  main,  were  owned  by  and 
were  under  the  supervision  of  the  water  tak- 
er, and  that  he,  and  not  the  company,  be  lia- 
ble for  any  injuries  that  were  caused  by  the 
faulty  condition.  The  case  of  Windlsh  v. 
People's  Natural  Gas  Co.,  248  Pa.  286,  93  Atl. 
1003,  was  one  wherein  negligence  was  dalm- 
ed  by  reason  of  the  fact  that  the  gas  com- 
pany had  turned  gas  through  a  defective  line 
with  knowledge  of  the  fact  that  it  was  de- 
fective. The  question  of  whether  or  not  it 
was  the  duty  of  the  gas  company  to  repair 
the  line  came  up,  and  it  was  said : 

"To  make  the  defendant  company  answerable 
in  damages  for  failure  to  repair  or  inspect  tbe 
service  line  from  the  curb  to  the  property  of 
plaintiff,  it  was  necessary  to  allege:  Eirst  a 
duty  in  these  respects;  and,  second,  a  viola- 
tion of  that  duty.  The  dutfy  to  inspect  was 
not  charred,  and  the  duty  to  repair  the  serv- 
ice line  from  the  curb  to  house  was  not  so*- 
tained  by  the  evidence;  but,  on  the  contrary, 
the  contract  between  the  parties  placed  tbe  duty 
of  repairing  this  service  line  upon  the  owner, 
or  perhaps  the  occupier  of  the  premises.  It 
certainly  cannot  be  gainsaid  that  in  an  action 
to  recover  damages  on  the  ground  of  negligence, 
tbe  burden  is  on  plaintiffs  to  show  that  defend- 
ant had  a  duty  to  perform  in  the  first  instance, 
and  that  by  reason  of  failure  to  perform  that 
duty  the  injuries  resulted." 

In  the  case  of  Bills  t.  Birmingham  Wattfr- 
works,  187  Ala.  662,  65  South.  806,  snlt  was 
brought  against  a  water  company  by  a  water 
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taker,  aOegbig  lojniy  on  account  of  failure 
to  fnmlsli  water.    The  court  said: 

"The  allegation  that  the  defendant  wantonly 
or  intentionally  failed  to  furnish  water  and  wa- 
ter pressure  cannot  change  the  result  as  to 
stating  a  cause  of  action.  If  there  was  no  legal 
duty  owing  by  the  defendant  water  company  to 
the  plaintiff  to  furnish  water  and  water  pres- 
sure, the  failure  of  which  is  complained  of,  then 
a  wanton  or  intentional  failure  to  so  furnish 
win  not  change  the  legal  rights  of  the  parties." 

Farther,  the  court  eaid: 

"The  omission  to  act,  however  willful,  is  not 
an  answerable  wrong  unless  there  i*  a  legal 
duty  to  aot.  (Italics  ours.)  Wantonness,  as 
has  been  said  by  this  court,  is  the  conscious 
failure  by  one  charged  with  a  duty  to  exerdse 
due  care  in  the  discnarge  of  that  duty." 

[2]  There  being  nothing  in  the  contract  In 
the  instant  case,  either  written  or  Terbal, 
which  would  tsid  to  show  that  the  appellee 
had  any  daty  to  perform  with  reference  to 
the  maintenance  In  good  repair  of  said  pri- 
vate pipe  line,  we  are  constrained  to  beliere, 
and  to  so  hold,  that  the  duty  of  maintaining 
the  same  in  good  repair  was  upon  the  appel- 
lants. Fisher  t.  St.  Joseph  Water  Co.,  151 
Mo.  App.  680,  132  8.  W.  28S:  Kosmak  t. 
aty  of  New  York,  117  N.  Y.  361.  22  N.  B. 
945;  Lecmhardt  t.  City  of  New  York  (Snp.) 
109  N.  Y.  Snpp.  24 ;  Vinton  Roanoke  Water 
Co.  T.  CU7  of  Roanoke,  110  Va.  661,  66  8.  Bi 
835;  State  t.  Gosnell,  116  Wis.  606,  93  N.  W. 
542,  61  L.  R.  A.  33;  Tobin  v.  Frankfort  Wa- 
ter Co.,  158  Ky.  348,  164  S.  W.  956;  Dublin 
Blectrlc  &  Gas  Co.  v.  Thompson,  166  S.  W. 
113;  Windiah  t.  People's  Natural  Gas  Co., 
248  Pa.  236,  93  Aa  1003. 

It  is  practically  without  dispute  that  about 
two  weeks  before  the  Are  occurred  which 
destroyed  the  buUdlng  and  contents,  there 
had  been  an  earlier  fire  in  the  bayhouse, 
which  was  destroyed,  and  that  said  private 
water  Une  was  at  that  time  broken,  and 
that  by  the  burning  of  the  building  and  hay 
therein  down  on  the  hydrant  rising  from 
said  private  line  In  the  center  of  the  build- 
ing and  extending  about  as  high  as  a  man's 
bead  alMve  the  floor,  the  said  fire  had  brok- 
en off  a  part  of  the  pipe  line,  and  that  the 
liose  attached  to  the  line  at  the  time  of  such 
earlier  fire  was  used  by  and  under  the  per- 
sonal direction  of  one  of  the  plaintiffs.  The 
facts  further  show  that  water  flowed  from 
this  break  in  large  volumes  and  was  plainly 
visible;  that  this  earlier  fire  occurred  in 
plain  daylight;  that  plaintiffs  were  both 
there;  and  that  those  directing  the  flght 
against  the  fire  Imew  that  the  line  was 
burst  from  seeing  it,  and  observing  the  ef- 
fect on  the  water  pressure.  The  facts  fur- 
ther show  that  plaintiffs  had  cleared  off  the 
premises  where  the  building  burned  and  had 
taken  away  the  broken  hydrant  and  section 
of  pipe,  and  i)artlally  rebuilt  the  burned 
building,  and  It  is  contended  by  the  appellee 
that  appellants  knew,  or  that  by  the  use  of 
ordinary  care  would  have  known,  that  their 
line  was  broken.  The  facts  further  show 
tbat  on  account  of  said  private  line  t>elng 


broken  at  the  time  of  the  first  fixe,  the  water, 
under  the  direction  of  the  fire  chief,  was 
cnt  oft  from  the  private  line  to  prevent  its 
free  fiow  from  destroying  the  pressure  in 
the  city's  mains,  thus  lessening  their  effi- 
ciency in  putting  out  fires.  The  appellants, 
however,  contend  that,  at  the  time  of  the 
making  of  the  contract.  If  a  contract  was 
made,  it  was  the  custom  of  appellee  to  notU^ 
its  patrons  of  any  leak  and  damage  in  their 
lines  when  the  same  occurred,  and  appellants 
say  that,  by  reason  of  the  fact  that  appellee 
faUed  to  give  notice  to  tbem  of  the  damage 
to  the  said,  private  pipe  line,  the  Injury  oc- 
curred, and  the  damage  resulted,  as  afore- 
said; that  had  the  defendant  followed  the 
custom  and  told  plaintiffs  that  the  burning 
of  the  old  hayhouse  down  on  the  hydrant 
had  broken  off  a  section  of  the  pli)e,  or  that 
said  pipe  was  out  of  repair,  then  plaintiffs 
would  have  fixed  the  Une  in  time  to  have 
prevented  the  damage  of  the  next  fire,  and 
they  allege,  and  there  is  proof,  that  they  did 
not  know  of  such  damage.  It  will  be  noted 
that  in  their  petition  apjiellants  allege  that 
appellee  agreed  to  furnish  water,  but  they  do 
not  allege  that  either  appellee  agreed  to  keep 
their  private  line  in  repair  or  to  notify  them 
in  case  it  should  become  defective.  They 
simply  claim  that  the  company  owed  them 
a  duty  to  tell  them  that  the  Une  was  broken, 
not  based  on  any  private  contract  obligating 
the  company  to  give  such  notice,  but  the  con- 
tention is  that  it  was  the  duty  of  the  water 
company,  aside  and  apart  from  any  contract 
that  existed  between  them  and  the  water- 
works company,  arising  from  such  custom. 

It  has  been  said  that  custom  or  usage 
would  not  make  contracts,  and  that  proof 
thereof  can  only  be  resorted  to  as  showing  the 
meaning  of  words  used,  and  custom  wiU  not 
be  aUowed  to  create  an  obUgatlon,  inconsist- 
ent with  the  obUgatlons  that  foUow  from 
an  appUcation  of  the  general  principles  of 
law.  In  this  case  the  Waterworks  Company 
was  furnishing  water  from  its  main  line,  to 
be  taken  through  plaintiffs'  private  line  into 
their  plant  Under  the  law  the  duty  was 
upon  the  plaintiff  to  care  for  its  private  line 
and  keep  the  same  In  good  repair ;  there  be- 
ing nothing  in  the  contract,  as  alleged  by  the 
plaintiffs,  creating  any  obligation  on  the  part 
of  the  Waterworks  Company  to  do  so,  unless 
it  arose  from  this  alleged  custom  to  notify 
owners  of  damages  to  their  pipes.  If  it 
could  be  shown  that  the  Waterworks  Com- 
pany made  a  practice  of  notifying  water 
takera  of  defective  connections,  we  cannot 
see  how  a  failure  to  notify  in  this  particular 
case  would  liave  created  an  obligation  where 
none  otherwise  existed.  We  think  the  tes- 
timony shows  that  ordinarUy  the  Water- 
works Company  would  caU  the  attention  of 
water  takers  to  faulty  or  defective  connec- 
tions, bnt  the  record  riiows  no  case  in  which 
the  Waterworks  Company  notified  a  water 
taker  who  owned  a  private  line  that  the 
private  Une  was  broken.    A  custom  to  notify 
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of  defects,  U  it  could  be  read  Into  tbe  alleged 
contract  in  tbia  case,  would  only  be  a  volun- 
tary one  on  the  part  of  tbe  appellee,  and 
ordinary  care  would  only  be  required  of  It 
In  the  observance  thereof,  and  it  Is  shown 
in  this  case,  outside  of  the  fact  of  tbe  appel- 
lants being  present  at  the  burning  of  the  hay- 
house  in  the  first  instance,  and  that  they 
had  cleared  off  the  premises  where  the  said 
house  was  burned  and  taken  away  tbe  brak- 
en  hydrant,  that  tbe  appellee  the  next  day 
after  the  hayhouse  burned,  sent  its  service 
man  to  notify  the  plaintiffs  that  the  water 
was  shut  off,  but  for  some  reason  this  mes- 
sage was  not  delivered.  That  the  water  was 
shut  off  on  account  of  the  broken  pipe  can- 
not be  questioned.  Mr.  Fietber,  manager  of 
Waterworks,  testified: 

"I  cut  the  water  off  because  the  pipes  were 
broken,  and  if  it  bad  not  been  bursted  I  would 
ndt  have  cut  the  water  off." 

In  the  case  of  Barnard  v.  Kellogg,  77  U.  S. 
(10  WaU.)  383,  1»  L.  Bd.  page  887,  it  la  said: 

"It  is  to  be  resetted  that  the  decisions  of 
tbe  courts,  defining  what  local  usages '  may  or 
may  not  do,  have  not  been  uniforqi.  In  some 
judicial  tribunals  there  has  been  a  disposition 
to  narrow  the  limits  of  this  species  of  evidence, 
in  others  to  extend  them,  and  on  this  account 
mainly  the  conflict  in  decision  arises.  But  if 
it  is  hard  to  reconcile  all  the  cases,  it  may  be 
safely  said  they  do  not  differ  so  much  in  prin- 
ciple, as  in  the  application  of  the  rules  of  law. 
The  proper  office  of  a  custom  or  usa^e  in  trade 
is  to  ascertain  and  explain  the  meaning  and  in- 
tention of  tbe  parties  to  a  contract,  whether 
written  or  in  parol,  which  could  not  be  done 
without  the  aid  of  this  extrinsic  evidence.  It 
does  not  go  beyond  this,  and  is  used  as  a  mode 
of  interpretation  on  the  theory  that  the  parties 
knew  of  its  existence,  and  contracted  with  ref- 
erence to  it  It  is  often  employed  to  explain 
words  or  phrases  in  a  contract  of  doubtful 
sjniification,  or  which  may  be  understood  in 
different  senses,  according  to  the  subject-matter 
to  whicli  they  are  applied.  But  if  it  be  Incon- 
sistent with  the  contract,  or  expressly  or  by 
necessary  implication  contradicts  it,  it  cannot 
be  received  in  evidence  to  affect  it.  See  Notes 
to  Wrigglesworth  v.  Dallison,  1  Smith's  L.  Cas. 
670  (Doug.  200) :  2  Pars.  Cent.  |  9,  p.  636 : 
Taylor,  Bv.,  p.  943,  and  following.  'Usage,' 
says  liord  LyndbursL  'ma^  be  admissible  to  ex- 
plain what  is  doubtful;  it  is  never  admissible 
to  contradict  what  is  plain.'  Brackett  v.  Royal 
Bxch.  Ass.  Co.,  2  Orompt  &  J.  249.  And  it  is 
well  settled  that  usage  cannot  be  allowed  tp 
subvert  the  settled  rules  of  law.  See  note  to 
Smith's  L.  Cases,  supra.  Whatever  tends  to 
unsettle  the  law  and  make  it  different  in  the 
different  communities  into  which  the  state  is 
divided,  leads  to  mischievous  consequences,  em- 
barrasses trade,  and  is  against  public  policy. 
If,  therefore,  on  a  given  state  of  facts,  the  rights 
and  liabilities  of  the  parties  to  a  contract  are 
fixed  by  the  general  principles  of  the  common 
law,  they  cannot  be  changed  by  any  local  custom 
of  the  place  where  the  contract  was  made.  In 
this  case  tbe  common  law  did  not,  on  the  admit- 
ted facts,  imply  a  warranty  of  the  kooA  qual- 
"ity  of  the  wool,  and  no  custom  in  the  sale  of 
tlds  article  can  be  admitted  to  imply  one.  A 
contrary  doctrine  says  the  court  In  Thompson 
V.  Ashton,  14  Johns.  317,  "would  be  extremely 
pernicious  in  its  consequences,  and  render  vague 
and  uncertain  all  the  rules  of  law  on  the  sales 
of  chattels.' " 

Also  the  case  of  McSherry  v.  Blanchfleld, 
68  Kan.  310,  75  Paa  121,  in  which  the  court 
£.iid: 


"But  beyond  this,  usage  or  cnstom  cannot 
make  a  contract  when  the  parties  themselves 
have  made  none.  National  Bank  v.  Burkhardt 
100  TJ.  S,  686,  692.  25  I*  Ed.  766;  Thompson 
V.  Rigs,  5  Wall.  663,  679. 18  L.  Ed.  704;  TOley 
V.  County  of  Cook.  103  U.  S.  155,  26  U  Ed, 
374.  And  the  defendant  did  not  claim  that 
technical  or  trade  terms  had  been  used,  to  which 
a  peculiar  meaning,  requiring  explanation,  at- 
tached (Seymour  v.  Armstrong,  62  Kan.  723,  64 
Pac.  612;  Cosper  v.  Nesbit,  46  Kan.  457,  25 
Pac.  866),  or  that  the  contract  was  ambiguous 
or  indefinite  or  silent  upon  any  matter  (Smythe 
V.  Parsons,  37  Kan.  79, 14  Pac.  444),  or  that  the 
intention  of  the  parties  could  not  be  ascertained 
from  tbe  language  they  employed.  McCuIsky 
V.  Klosterman.  20  Or.  i0&  25  Pac.  866,  10  Ia 
R.  A.  785.  This  is  the  only  proper  function  of 
usage  or  custom.  Barnard  v.  Kellogg,  10  Wall. 
383,  390,  19  L.  Ed.  987.  Therefore  the  evidence 
sought  to  be  introduced  was  irrelevant  and 
immaterial." 

In  support  of  our  views  see,  also,  Mc<}a- 
han  V.  Indianapolis  Natural  Gas  C!o.,  140 
Ind.  335,  37  N.  E.  601,  29  L.  R.  A.  855^  48 
Am.  St  Rep.  199;  Pike  v.  Railway  Go.  (a 
a)  39  Fed.  255;  Goodlander  MUl  Co.  ▼. 
Standard  OU  Co.,  68  Fed.  400,  11  0.  a  A. 
258,  27  U  B.  A.  583 ;  Sickles  v.  Railway  Ca, 
13  Tex.  (Xt.  App.  434,  35  S.  W.  493 ;  House 
v.  Houston  Waterworks  Co.,  88  Tex.  233,  31 
S.  W.  179,  28  L.  R  A.  532;  Ellis  t.  Birming- 
ham Waterworks  Co.,  187  Ala.  552,  65  South. 
805;  Hone  v.  Presque  Isle  Waterworks  Co., 
104  Me.  217,  71  Atl.  769,  21  L.  R.  A.  (N.  S.) 
1021  r  Morton  v.  Washington  I*  &  W.  Oo., 
168  N.  C.  582,  84  S.  E.  1019;  German  Al- 
liance Ins,  Co.  V.  Home  Water  Co.,  226  TJ.  S. 
220,  33  Sup.  Ct  32,  57  L.  Ed.  195,  42  L.  R. 
A.  (N.  S.)  1000;  Allen  &  Cnxry  Mfg.  (30.  t. 
Shreveport  Waterworks  Co.,  118  La.  1091, 
37  South.  980,  68  L.  R  A.  65a  104  Am.  St 
RePb  525,  2  Ann.  Cas.  471. 

[},  4]  The  failure,  therefore,  of  appellee  to 
furnish  water  to  appellaints  was  brought 
about  and  caused  by  the  negligence  of  appel- 
lants to  keep  their  private  line  in  repair.  If 
said  private  line  had  been  in  a  good  state  of 
repair,  the  testimony  ia  conclusive  that  the 
water  supply  would  not  have  been  cut  off. 
The  failure,  therefore,  of  tbe  appellant  to 
provide  sucb  pipe  line  rendered  the  alleged 
contract  with  reference  to  furnishing  water 
impossible  of  iJerformance.  In  this  case  we 
hold  that  there  was  no  legal  obligation  rest- 
ing upon  tbe  appellee  to  tell  the  plaintiffs 
that  their  line  was  open.  Therefore  the  ttp- 
pellees  would  not  be  liable  for  damages  that 
might  have  been  averted  had  It  notified 
plaintiffs  of  the  broken  line,  and  they  bad 
in  turn  fixed  it  We  also  are  unable  to  see 
bow,  even  If  there  had  been  a  duty  to  notify 
and  a  failure  to  perform  it,  under  the  facts 
of  this  case  It  could  be  said  It  was  the  proxi- 
mate cause  of  the  injury.  Mere  notice  to 
appellants  would  not  have  prevented  the  fire. 
Tbe  want  of  water  was  caused  by  a  brokc^ 
water  line.  We  fail  to  understand  how  the 
failure  to  notify  of  tbe  broken  water  line 
was  the  proximate  cause  of  the  Injury. 

It  follows  from  what  has  been  said,  and 
we  hold,  that  tbe  private  line  was  owned  by 
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tlie  plalntlffa;  that  It  was  tbelr  duty  to 
keep  It  In  repair;  that  the  damage  to  said 
pipe  line  was  not  cansed  by  any  negligence 
on  the  part  of  the  appeUee ;  that  the  failure 
to  mend  the  said  Une  caused  the  appellants' 
loss  and  that  the  contract  entered  into,  as 
alleged,  by  and  between  appellants  and  ap- 
pellee to  furnish  water  through  said  private 
line,  was  rendered  Incapable  of  performance 
by  the  negligence  of  appellants  in  failing  to 
fix  and  keep  In  repair  the  said  private  line. 
El  Paso  &  S.  W.  By.  Oo.  t.  Bichel,  180  S.  W. 
822,  940 ;  Gravity  Canal  Co.  v.  Sisk,  43  Tex. 
ClT.  App.  104,  9S  S.  W.  724,  726;  McConnell 
T.  Corona  Water  Ca,  149  Oftl.  90,  86  Pac. 
929,  8  L.  B.  A.  (N.  S.)  1171,  1174;  6  Ruling 
Cbse  Law,  943,  {324;  S.  Tex.  TeL  0>.  v. 
Huntington,  121  8.  W.  242,  247,  248;  Davis 
T.  Yates,  1  White  &  W.  Civ.  Cas.  Ot  App.  | 
266;  Wright  v.  Meyer,  25  S.  W.  1123  r  Lou- 
denback  v.  Tenn.  Phos.  Co.,  121  Fed.  296, 
68  C.  C.  A  220,  61  U  B.  A.  402,  406 ;  Rice 
T.  FideUty  &  Deposit  Co.,  108  Fed.  427,  433, 
43  a  0.  A  270;  EUng  Bridge  Co.  v.  aty  of 
St.  Louis  (C.  a)  43  Fed.  768,  10  L.  B.  A 
826,  828;  Notes,  30  L.  R.  A.  38;  Hood  v. 
Raines,  19  Tex.  400,  404 ;  Fresno  BIlll  Co.  v. 
Fresno  Canal  Co.,  126  CaL  640,  59  Paa  140; 
8  Elliott,  Contracts,  H  2044,  2038 ;  6  Ruling 
Case  Law,  p.  1005,  |  360,  p.  1012,  |  874. 

Appellants  were  not  relieved  from  this 
responsibility  by  the  tact  that  in  many  cases 
the  Waterworks  Oompany  notified  its  pa- 
trfflis  <mC  the  defects  in  the  line,  and  It  fol- 
lows that  the  lower  court  did  not  err  in  in- 
structing the  ]nry  to  find  for  appellee.  Each 
and  all  of  the  assignments  of  aK>ellBnts  have 
been  considered,  and  they  are  all  overruled, 
the  record  has  been  carefully  gone  over,  and 
we  believe  that  the  action  of  the  lower  court 
was  Justified,  and,  finding  no  error  therein, 
the  case  is  in  all  things  afiBrmed. 

It  Is  so  ordered. 


JOHNSON  V.   ATLAS   SUPPLY  CO. 
(No.  8286.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Jan.  &  1916.    Rehearing  Denied 

Feb.  19,  1916.) 

1.  Plbadiito  •=>214— Dshubbkb— EnxoT. 

In  considering  a  petition  againat  which  de- 
murrer ia  urged,  the  court  must,  as  required 
by  role  17  for  the  district  and  county  courta 
(142  S.  W.  xviil),  accept  the  allegations  of  the 
petition  aa  true. 

[Ed.   Note. — For   other   cases,   see   Pleading, 
Cent  Dig.  ii  625-^4;    Dec.  Dig.  <S=>214.] 

2.  NEouasNci!  «s>32— InjTiBtxs  to  Pebsons 

—  TBESP ASSESS  —  IbVITEBS  —  LlABILITT  OF 
OWNEB. 

While  an  owner  of  property  is  not  bound 
to  guard  against  injury  to  a  mere  trespasser, 
he  must  exercise  ordinary  care  to  guard  against 
injury  to  persons  on  his  premises  by  invitation. 
[Ed.  Note.— For  other  cases,  aee  Negligence, 
Cent  Dig.  {{  42^4;   Dec.  Dig.  <8=>32.] 


3.  Neouobhos  ^saSZ—lmVKOB  «o  Phbsohb 

— I N  VITEES— LlABILITT. 

Tlie  owner  of  property  is  under  die  same 
liability  for  failure  to  guard  against  injuries 
reasonably  to  be  contemplated  to  implied  in- 
vitees aa  to  express  invitees. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  |i  42-44 ;    Dec.  Dig.  ^s>s£] 

4.  Nkouoence  ^=>38— Attbactions  to  Chil- 
DBEN— "Implied  Invitation." 

An  "implied  invitation"  to  plaintiff,  a  boy 
8  years  old,  to  come  upon  the  premises  cannot 
be  drawn  from  the  fact  that  the  owner  main- 
taina  thereon  things  ordinarily  in  existence  and 
use,  such  as  rivers,  creeks,  ponds,  wagons,  axes, 
plowB,  woodpilea,  haystacks,  and  the  likeu 
or  even  an  attractive  maiden  or  daughter  of 
about  the  same  age  as  idaintUf. 

[Ed.  Note.— For  other  caaes,  see  Negligence, 
Cent  Dig.  {  56;   Dec.  Dig.  «s938. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Implied  Invitation.] 

6.  Neouoencb  ^=>111— Ikjxjbixb  to  Pbbsonb 
— Implibd  Invitation— THiMoa  Atxbactxvb 
TO  Ohildben. 

A  petition  seeking  recovery  for  injuries  to 
a  minor  alleged  that  the  defendant  kept  upon  its 
premises  oil  well  supplies,  casings,  iron  wheels, 
which  could  be  turned  and  rolled  about  the 
premises,  and  ateam  and  gas  engines  and  pumpa, 
containing  wheels  and  levers,  which  could  be 
and  freanently  were  turned  and  worked  by  the 
plaintiff,  and  a  large  number  of  great  pulley 
wheels  standing  in  a  row  in  an  upright  position, 
of  extremely  heavy  weight  and  that  there  was 
about  the  premises  of  defendant  a  girl  of  about 
the  age  of  plaintiff,  with  whom  he  was  accustom- 
ed to  play.  Beld,  that  the  allegationa  were 
sufficient  to  present  the  question  of  an  implied 
invitation,  and  the  petition  was  not  subject  to 
demurrer. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  ii  182-184;   DecTbig.  «=»111.] 

Appeal  from  District  Court,  Wichita  Coun- 
ty;  E.  W.  Nicholson,  Judge. 

Action  by  Homer  Johnson,  by  his  father 
and  next  friend,  S.  Johnson,  against  the  At- 
las Supply  Company,  a  corporation.  From  a 
judgment  ^lamiMtnE  the  action  on  plaintiff's 
refusal  to  amend  after  sustaining  a  demur- 
rer to  the  petition,  plaintiff  appeals.  Revers- 
ed and  remanded. 

E.  W.  Napier,  of  Wichita  Falls,  for  appel- 
lant   John  C.  Kay,  of  Wichita  Falls,  for  ap- 

jjellee. 

CONNER,  0.  J.  Appellant,  Homer  John- 
son, a  minor  about  8  years  old,  by  his  father 
and  next  friend,  S.  Johnson,  Instituted  this 
suit  against  the  Atlas  Supply  Company,  a 
corporation,  to  recover  damages  for  personal 
injurlea  The  court  sustained  a  general  de- 
murrer to  the  plaintifTs  petition,  and,  the 
plaintiff  having  declined  to  amend,  the  suit 
was  dismissed,  and  from  the  judgment  of 
dismissal  this  appeal  has  been  prosecuted. 

Omitting  formal  allegations  and  first  stat- 
ing in  a  general  way,  it  was  alleged  in  the 
petition  that  the  defendant  corporation  was 
engaged  in  the  oil  well  supply  business  in 
Xilectra,  Tex.,  and  there  maintained  a  large 
warehouse ;  that  for  several  months  prior  to 
the  date  of  the  iflaintiff's  injury  he  had  re- 
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sided,  together  with  his  father,  about  one 
block  from  the  warehouse;  that  the  defend- 
ant corporation  kept  on  and  about  the  pl&t- 
form  of  the  warehouse  great  quantities  of 
well  supplies,  etc.   It  was  spedflcally  alleged: 

"That  during  the  times  aforesaid  the  defend- 
ant company  kept  on  and  about  the  platform 
of  said  warehouse  great  quantities  of  oil  well 
supplies,  consisting  of  oil  well  casing,  iron 
wheels  of  various  kinds  and  sizes,  which  could 
be  turned  and  rolled  about  the  premises  by 
children  of  the  age  ahd  size  of  plaintiff,  and 
also  steam  and  gas  engines  and  pnmps,  and 
many  other  kinds  of  machinery,  and  one  small 
en^e,  which  stood  inside  said  warehouse,  con- 
taining many  wheels  and  levers  that  could  be 
and  frequently  were  turned  and  worked  by  the 
plaintiff.  That  among  other  things  on  said 
premises  were  a  large  number  of  great  pulley 
wheels  standing  ia  a  row,  one  acainst  another, 
in  an  npriglit  position,  before  the  passageway 
and  in  close  proximity  to  the  main  entrance 
of  said  warehouse,  being  in  such  ^sition  that 
persons  walking  in  and  ont  of  said  warehouse 
were  compelled  to  pass  within  a  few  inches  of 
said  wheels.  That  said  wheels  were  made  of 
solid  iron,  weighing  approximately  416  pounds 
each,  and  being  about  36  inches  in  diameter, 
and  about  4  inches  across  at  the  outer  edge. 
That  said  wheels  were  not  braced  or  supported 
in  any  manner,  and  were  in  such  condition  that 
the  slightest  jar  or  movement  would  cause  them 
to  fall  out  across  said  passageway. 

"That  for  at  least  six  months  prior  to  said 
26th  day  of  December,  the  defendant  and  its 
employes  kept  upon  said  premises  a  little  girl, 
who  resided  in  the  immediate  neighborhood 
theropf,  by  the  name  of  Virginia  Cole.  That 
said  Virginia  Cole  was  upon  said  premises  the 
greater  portion  of  every  day  during  said  time, 
and  was  on  this  date,  by  the  invitation  and  de- 
sign of  said  defendant  and  its  said  employes. 
That  said  Virginia  Cole,  who  was  of  the  same 
age  of  the  plaintiff,  was  a  sweet-tempered,  com- 

ganionable  little  girl,  and  was  very  kind  and 
riendly  toward  the  said  Homer  Johnson.  That 
they  bad  played  upon  said  premises  together 
many  times  prior  to  said  date,  and  had  become 
very  good  little  friends  and  playmates,  as  to  all 
of  which  the  defendant  was  fully  apprised. 
That  defendant  encouraged  the  plaintiGTs  visits 
as  herein  alleged  by  their  kind  treatment,  and 
did,  on  an  of  said  occasions,  invite  the  plain- 
tiff there  to  play. 

"That  by  reason  of  the  location  and  surround- 
ings of  said  premises,  and  by  reason  of  the  fact 
that  the  defendant  kept  thereon  the  tools,  ma- 
chinery, and  appliances  aforesaid,  and  by  rea- 
son of  the  presence  of  the  said  Virginia  Cole  as 
above  set  forth,  and  by  reason  of  such  invita- 
tions, said  premises  were  unusually  attractive  to 
the  said  Homer  Johnson  and  other  children  of 
his  age  who  resided  in  the  neighborhood  thereof 
as  a  place  to  play,  and  were  well  calculated  to 
attract  and  did  attract  such  children  and  the 
said  Homer  Johnson  on  ail  of  the  times  above 
mentioned,  all  of  which  was  well  known  to  the 
defendant.  That  said  premises,  by  reason  of 
the  loose  and  careless  manner  in  which  said 
machinery  and  supplies  were  kept,  and  especial- 
ly by  reason  of  the  loose  snd  careless  manner 
in  which  said  pulley  wheels  were  piled,  were 
extremely  dangerous  and  unsafe  for  children  of 
the  age  of  idaintiiC  to  be  about,  and  of  tills  the 
defendant  was  at  said  time  and  long  prior 
thereto  fully  informed. 

"That  on  said  26th  day  of  December  the  said 
Homer  Johnson,  by  reason  of  the  attractiveness 
and  said  invitations  by  reason  of  the  friendly 
relations  that  existed  between  him  and  the  said 
Virginia  Cole  as  aforesaid,  went  to  said  ware- 
house, as  was  his  custoni,  for  the  purpose  of 
amusing  himself  by  playing  with  the  said  Vir- 
ginia Cole  upon  and  with  said  machinery  and 
appliances.    That  upon  his  arrival  there  he  and 


the  said  Virginia  Cole  began  playing  upon  saU 
premises,  climbing  about  said  machinery  and 
rolling  and  tnming  said  wheels.  That  they 
bad  been  so  plsying  about  one  hour,  when  the 
said  Virginia  Cole  secreted  herself  behind  said 
row  of  pulley  wheels.  That  the  said  Homer 
Johnson  started  past  said  wheels,  and  just  as 
he  was  opposite  or  in  front  of  the  same,  she 
sprang  out  from  her  hiding  place,  and,  in  so 
doing,  brushed  against  the  foremost  of  said 
wheels,  thereter  causing  the  same  to  fall  on  the 
said  Homer  Johnson,  causing  ths  injury  here- 
inafter complained  of. 

"That  by  reason  of  bis  tender  age  and  inex- 
perience the  plaintiff.  Homer  Johnson,  was 
wholly  ignorant  of  the  dangerous  condition  of 
said  premises,  and  of  the  loose  and  careless 
manner  in  which  said  wheels  were  piled,  and 
he  did  not  know,  nor  did  he  have  any  reason 
to  suspect,  that  said  wheels  would  or  were  like- 
ly to  fall;  and  he  did  not  think  or  know,  nor 
had  he  any  reason  to  believe,  nor  did  he  have 
sufficient  discretion,  capacity,  or  intelligence  to 
appreciate  or  understand,  that  he  was  exposing 
himself  to  an^  danger  of  any  character  in  play- 
ing upon  said  premises  or  being  about  said 
wheels.  That  the  defendant  well  knew  that 
the  said  Homer  Johnson  snd  the  said  Virginia 
Cole,  and  many  other  little  childreo  of  their 
age,  were  in  the  habit  of  playing  on  said  prem- 
ises as  aforesaid;  and  the  deiSndant  and  its 
employ^  knew  well  at  that  time  that  they  were 
so  playing,  and  knew  the  great  danger  to  which 
they  were  exposed;  but  they  took  no  precau- 
tions whatever  to  avert  said  danger,  and  gave 
no  warning  or  notice  to  said  plaintiff  that  he 
was  in  any  danger. 

"That  said  wheel,  being  almost  as  tall  as 
plaintiff  and  of  enormous  weight,  fell  on  top  of 
the  said  Homer  Johnson  and  pinned  him  to  the 
platform,  where  he  remained  unable  to  move  un- 
til the  employes  of  the  defendant  company  came 
out  and  removed  the  wheeL  Said  wheel,  in 
falling  upon  his  Iiody,  bruised  and  crushed  his 
body  and  limbs,  causing  him  great  physical  pain 
and  suffering.  The  hub  of  said  wkieel,  tiie  same 
being  made  of  iron,  fell  on  the  right  leg  of 
tlie  plaintiff  below  the  knee,  crushing  and  lacer- 
ating the  same  and  tearing  the  flesh  entirely 
away  from  the  bone,  leaving  an  ugly  and  dan- 
gerous wound.  Said  wheel,  in  so  falling  npon 
the  plaintiff  as  aforesaid,  so  crushed  and  bruis- 
ed and  lacerated  the  muscles,  leaders,  and  nerves 
of  said  limb  as  to  leave  it  in  a  state  of  partial 
paralysis.  That  he  has  continuously  suffered 
great  pain  from  ssid  wound  shice  ssid  time, 
and  wul  continue  to  suffer  therefrom  through- 
out his  lifetime." 

Other  allegations  need  not  be  set  out,  as 
they  relate  only  to  the  quantum  of  damages 
claimed,  which  was  in  amount  within  the  Ja- 
tlBdictlon  of  the  court. 

[1,  Z]  We  think  the  court  erred  in  its  rul- 
ing on  the  general  demurrer.  In  consider- 
ing the  petition  against  which  the  demurrer 
is  urged,  its  allegations  must  be  accepted  as 
true.  See  rule  17  for  the  district  and  county 
courts  (142  S.  W.  xvlll);  Robinson  v.  CoUler, 
53  Tex.  ClT.  App.  285,  115  S.  W.  915;  Wha- 
ley  V.  Tbomason,  41  Tex.  CLy.  App.  405,  93 
S.  W.  212.  So  treating  the  petition,  it  un- 
doubtedly exhibits  an  invitation  to  the  plain- 
tlft  to  premises  upon  which  were  negligently 
stored  and  kept  dangerous  machinery  and 
substances  by  reason  of  which  the  child  was 
injured.  While  an  ovrner  of  property  is  not 
bound  to  so  keep  or  handle  his  properly  as  to 
guard  against  injury  to  a  mere  trespasser,  tt 
is  yet  true  that  he  must  exercise  ordinary 
care  in  this  respect  to  guard  against  injury 
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to  a  peraon  on  bis  piemlsea  bj  Invltatton, 
express  or  Implied.  The  law  will  not  Imply 
anticipation  by  the  owner  of  an  aroearanoe 
or  presence  at  a  trespasser  upon  bis  premises, 
and  bence  he  owes  no  dnty  to  care  for  his 
protection,  and  where  no  duty  exists  negli- 
gence cannot  arisen  But  it  is  otherwise  as 
to  a  licensee.  It  Is  also  otherwise  as  to  one 
whose  presence  tfarongfa  invitation  Is  to  be 
expected.  As  to  bim  or  ber,  thus  uiwn  prem- 
ises of  another,  the  law  imposes  the  duty  of 
ordinary  care  on  the  part  of  the  owner  to  so 
nsa  bis  premises  and  property  as  to  arold 
injury  that  may  be  reasonably  contemplated. 

[}]  It  is  perhaps  to  be  impUed  from  the 
petition  that  the  invitation  to  the  child  in 
the  present  case  was  express.  But  appellant 
admits  In  his  brief  that  it  cannot  be  so  prov- 
en, and  seeks  to  uphold  the  sufficiency  of  the 
petition  on  the  theory  that  the  machinery 
and  other  things  were  of  such  peculiar  at- 
tractiveness to  a  child  of  the  plaintiff's  age 
as  to  amount  to  an  invitation  on  appellee's 
part  within  the  meaning  of  the  turntable  cas- 
es. In  cases  where  the  Invitation  is  express, 
there  seems  no  difficulty.  An  application  of 
the  principle  follows  proof  of  an  expressed 
Invitation ;  so,  too,  wUl  the  court  apply  the 
rule  of  care  stated  on  proof  of  an  implied 
invitation,  for  in  this  respect  there  can  be  no 
difference  in  principle  between  express  and 
implied  invitations.  In  both  cases  alike  the 
rule  of  care  stated  is  to  be  applied  on  proof 
that  an  Invitation  was  In  fact  extended. 

[4]  As  indicated,  however,  by  our  Supreme 
Court  in  S.  A  &  A  P.  By.  Co.  v.  Morgan, 
92  Tex.  98,  46  S.  W.  28,  the  difficulty  In  cas- 
es where  an  implied  invitation  Is  relied  up- 
on Is  to  determine  Just  what  state  of  facts  la 
legally  sufficient  to  establish  the  alleged  im- 
plied Invitation.  Such  conclusion  is  not  to 
be  drawn  from  the  fact  that  the  person 
against  whom  complaint  is  made  maintains 
upon  bis  premises  things  ordinarily  In  ex- 
istence and  use,  such  as  rivers,  creeks,  ponds, 
wagons,  axes,  plows,  woodpiles,  haystacks' 
and  the  like,  or  even,  as  we  should  perhaps 
add,  an  attractive  maiden  or  daughter.  To 
admit  that  an  invitation  may  be  implied  from 
attractions  such  as  these  would  be,  as  said  In 
the  case  already  cited,  "contrary  to  reason, 
lead  to  vexatious  and  oppressive  litigation, 
and  impose  upon  owners  such  a  burden  of 
vigilance  and  care  as  to  materially  impair 
the  value  of  property  and  seriously  cripple 
the  business  interests  of  the  country."  Kail- 
way  V.  Edwards,  90  Tex.  65,  36  S.  W.  430,  32 
h.  K.  A.  825;  Dobbins  v.  Ball  way,  91  Tex. 
60,  41  S.  W.  62,  38  L.  B.  A  673,  66  Am.  St. 
Bep.  856;  Peters  v.  Bowman,  115  CaL  345, 
47  Pac.  113,  698,  56  Am.  St  Bep.  106;  Joske 
v.  Irvine,  91  Tex.  574,  44  S.  W.  1059.  See, 
also.  H.,  K.  &  T.  By.  v.  Hoore,  172  S.  W.  568 ; 
M.,  K.  &  T.  By.  V.  Edwards,  90  Tex.  65,  36 
8.  W.  430,  32  L.  B.  A.  825.  But  in  the  same 
case  it  was  further  said: 
183aW.-8 


"Where,  however,  the  owner  maintains  imon 
his  premises  ■omething  which  on  account  ol  its 
nature  and  surroundings  is  especially  and  un- 
usually calcnhited  to  attract  and  does  attract 
another,  the  court  or  Jury  may  infer  that  he  so 
intended  and  hence  Invited  Kim.  Where  one  ex- 
hibits on  his  own  land,  near  where  children  are 
likely  to  be,  pictures  or  unusually  attractive  ma- 
chinery, etc.,  he  can  expect  no  other  result  than 
that  it  will  appeal  to  the  known  instincts  of  a 
child  of  immature  judgment  and  cause  him  to 
venture  thereon,  just  as  the  dog  was  drawn 
into  the  baited  trap  by  the  scent  of  meat." 

It  is  upon  the  principle  so  stated  that  the 
turntable  cases  rest  See  Evauslch  t.  O.,  C. 
&  S.  F.  By,,  57  Tex.  12S ;  By.  v.  Simpson,  60 
Tex.  106;  Ballway  v.  Stout  (by  the  Supreme 
Court  of  the  United  States)  17  Wall.  657,  21 
L.  Ed.  745.  These  cases  proceed  upon  the 
theory  that  tnrntables  are  of  peculiar  at- 
tractiveness to  children,  and  must  be  so 
known  to  be  by  those  who  maintain  them, 
and  hence  that  places  where  it  may  be  rea- 
sonably expected  that  children  of  immature 
age,  by  habit  of  play  or  otherwise,  will  be 
brought  within  the  sone  of  its  attractions, 
the  turntable  should  be  so  secured  or  guard- 
ed as  to  prevent  injury  to  a  child ;  or  rather 
ordinary  care  in  this  respect  must  be  exer- 
cised by  the  owner  if  he  would  avoid  lia- 
bility. The  principle  of  the  turntable  cases 
has  been  applied  to  other  cases  of  similar 
character.  Thus,  in  Hogan  v.  Ballway  Co., 
148  S.  W.  1166,  tt  was  held  by  the  Court  of 
Clva  Appeals  for  the  First  District  that  the 
issue  of  an  implied  invitation  was  raised  by 
evidence  tending  to  show  that  a  machine, 
"something  like  a  coffee  mill,"  as  one  or  more 
of  the  witnesses'  described  it  operated  by  a 
crank,  cogs,  and  wheels,  had  been  placed  and 
left  by  the  defendant  company  in  an  un- 
guarded place  upon  a  pile  of  lumber  or  rail- 
road ties  some  three  or  four  feet  high,  and 
that  children,  including  the  one  injured,  had 
been  in  the  habit  for  some  time  of  playing 
with  and  about  the  machine. 

[6]  The  case  now  before  us,  as  alleged, 
seems  equally  as  well  brought  as  the  case 
last  dted.  The  machinery  described  in  the 
petition  under  consideration  seems  of  a  char- 
acter as  well  calculated  to  attract  a  play- 
ing child  as  a  tnmtable,  or  as  the  machine 
described  as  a  "coffee  mill."  The  allegations 
relating  to  an  attractive  little  girl  can  cer- 
tainly not  be  said  to  lessen  the  force  of  oth- 
er allegations.  Indeed,  this  added  attraction, 
known  to  exist  as  is  alleged,  while  within 
Itself  doubtless  insufficient  to  afford  a  basis 
of  recovery,  yet  may  be  said  to  emphasize 
the  duty  of  the  company  to  exercise  the  prop- 
er degree  of  care  to  guard  the  children  from, 
injury  that  might  reasonably  have  been  an- 
ticipated. So  that,  on  the  whole,  as  it  seems 
to  us,  the  questions  presented  in  the  petition 
were  for  the  Jury  to  determine  as  questions 
of  fact. 

We  conclude  that  the  Judgment  must  be  re- 
versed, and  the  cause  remanded. 
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REEVES  T.  FtJQUA.      (No.  937.) 

(Court  of  Civil  Appeals  of  Texaa   Amarillo. 

£^b.  2,  1818.) 

1.  AfpeaIi  and  Bbrob  «=>938  —  Rbcobd  — 
ouibsionb    bt   aobeemenlv-pbeauuftion. 

A  motion  to  diamlag  an  appeal  from  the 
district  court  in  a  proceeding  brought  in  the 
probate  court  will  be  overruled,  though  the 
transcript  in  the  Court  of  Civil  Appeals  fails 
to  show  any  regularly  certified  transcript  from 
the  connty  probate  court  certified  to  by  the  clerk 
ia  the  record,  or  any  file  marks  made  on  any 
proceedings  from  the  probate  court  by  the  clerk 
of  the  district  court,  where  the  district  court's 
jurisdiction  was  not  questioned  in  that  court 
and  the  appeal  bond  from  the  county  probate 
court  and  notice  of  appeal  therefrom  are  shown 
by  the  record,  and  the  certificate  of  the  clerk  of 
the  district  court  appended  to  the  transcript 
states  that  it  contains  a  true  and  correct  copy  of 
all  the  proceedings  requested  and  agreed  upon  in 
the  cause;  the  presumption  being,  in  view  of 
Rev.  Cir.  St  {  2111,  providing  that  the  parties 
may  direct  the  clerk  by  agreement  to  omit  from 
the  transcript  designated  portions  of  the  pro- 
ceedings, that  the  omissions  were  pursuant  to 
an  agreement. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  3804-^806;  Dec.  Dig.  «=> 
930.]    • 

2.  Appeal  and  Ebbob  «=9795— Motiok  to 
Dismiss— Waives  or  Objection. 

Where  a  motion  to  dismiss  an  appeal  from 
the  district  court  in  a  proceeding  brought  in  the 
probate  court  does  not  complain  that  the  file 
marks  of  the  district  clerk  are  not  noted  on 
the  transcript,  and  that  a  certificate  of  the 
clerk  of  probate  court  that  certain  proceedings 
were  had  in  that  court  is  laddng,  such  vmia- 
sions  will  be  deemed  waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  8142,  3148,  3148;  Dec 
Dig.  «=3795.]  . 

3.  Appeal  and  Erbob  «=»911— Jxtbisdiction 

OF    DiSTBIOT    COUBT— PbEBIIIIPTION. 

Where  the  record  does  not  affirmatively 
show  want  of  jurisdiction  in  the  trial  court, 
such  jurisdiction  will  be  presumed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,   Cent   Dig.   fj  3682-3688;    Dec.   Dig. 

«=5»911.] 

4.  Affeal  and  EbKOB  9=3621  —  Fiun&  of 
Tbanscbipt— Time— Appeal  Bond— Notice 
OF  Appeal. 

One  who,  on  behalf  of  herseli  and  children, 
contested  a  petition  to  foreclose  a  lien  against 
the  estate  of  her  deceased  husband  of  which 
she  was  administratrix,  and  allege<l  in  her  an- 
swer, by  which  she  sought  to  avoid  her  allow- 
ance aa  administratrix  of  petitioner's  claim  by 
setting  np  that  her  appointment  as  administra- 
trix was  void,  was  defending  in  her  individual 
capacity,  and  not  in  her  representative  capacity ; 
and  hence,  since  under  Hev.  Civ.  St  art.  3633, 
otherwise  than  would  have  been  the  case  under 
article  2106,  had  she  contested  foreclosure  as 
administratrix,  she  would  be  required  to  give 
an  appeal  bond  to  perfect  an  appeal  from  dis- 
trict court  a  transcript  filed  in  the  Court  of 
Civil  Appeals  within  90  days  after  the  filing 
of  her  appeal  bond  was  filed  in  time,  though 
more  than  90  days  had  transpired  since  ^e 
gave  a  notice  of  appeal,  wherein  she  erroneously 
stated  that  she  appealed  as  administratrix  as 
well  as  in  her  individual  capacity. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {}  2724-2731;  Dec.  Dig.  (©=» 

Appeal  from  District  CJourt,  Hale  County; 
R.  C.  Joiner,  Judge. 


Petition  filed  br  W.  H.  Fuqna  in  admlnis 
tratlon  proceedings  on  the  estate  of  O.  T. 
Reeves,  of  wbich  Mrs.  Minnie  Reeves  was  ad- 
ministratrix, to  foreclose  a  lien.  From  a 
Judgment  foreclosing  the  Uen  Mrs.  Reeves 
appealed  to  the  district  court,  and  from  the 
Judgment  of  the  district  oonrt,  she  appeals  to 
the  CJourt  of  Civil  Appeals,  and  Fuqua  moves 
to  dismiss  the  appeaL    Motion  overruled. 

W.  W.  Elrk,  R.  M.  Ellerd,  and  Mathes  & 
Williams,  all  of  Plalnview,  and  Ocle  Speer; 
of  Ft.  Worth,  for  appellant  Madden,  Tru- 
love,  Rybnrn  ft  Pipkin  and  W.  H.  Eimbrougb, 
all  of  Amarillo,  and  Graham  &  Qraham,  of 
Plalnview,  for  appellee. 

HUFF,  G  J.  This  Is  an  appeal  from  the 
district  court  of  Hale  county.  The  appellee 
moves  to  dismiss  the  appeal  on  two  grounds : 
First  because  the  record  falls  to  show  that 
the  district  court  had  acquired  Jurisdiction 
on  appeal  from  the  county  probate  court  of 
that  county,  this  case  having  originated  In  ad- 
ministration proceedings  In  that  court;  sec- 
ond, that  the  record  was  not  filed  In  this 
court  within  the  time  required  by  law.  A 
petition  was  filed  by  appellee  In  the  probate 
court  of  Hale  county.  In  administration  pro- 
ceedings upon  the  estate  of  O.  T.  Reeves,  de- 
ceased. In  which  appellant  Mrs.  Minnie 
Reeves,  was  appointed  administratrix  of  the 
estate  of  her  deceased  husband.  The  petition 
set  out  the  execution  of  certain  notes,  which 
amount  to  a  large  sum,  by  0.  T.  Reeves,  In  . 
his  lifetime,  and  who  executed  deeds  of  trust 
on  certain  real  estate  to  secure  the  indebted- 
ness; that  the  claim  had  been  presented  to 
the  administratrix  for  allowance,  which  she 
did,  and  which  allowance  was  duly  approved 
by  the  Judge  of  the  probate  court  Appellee 
prayed  therein  for  an  order  foreclosing  the 
Hen  and  for  a  sale  of  the  property  thereun- 
der. The  appellant  filed  an  answer,  contest- 
ing this  petition  for  herself  personally  and 
as  mother  and  next  friend  for  five  children, 
being  the  children  of  herself  and  deceased 
husband,  styling  herself  through  the  answer 
as  respondent.  This  answer  contested  the 
right  to  foreclose  the  Uen  prayed  for.  In  this 
answer  she  sets  up  that  part  of  the  property 
upon  which  the  lien  was  sought  to  be  fore- 
closed was  her  separate  property;  that  the 
orders  appointing  her  administratrix  were 
void;  that  the  claims  were  not  properly  al- 
lowed and  ordered  paid,  and  that  the  orders 
so  authorizing  were  void;  and  that  her  ap- 
proval of  the  claims  was  procured  by  fraud. 
The  Judge  of  the  county  probate  court  sus- 
tained exceptions  presented  by  Fuqua  to  ap- 
pellant's answer  In  that  court,  and  rendered 
Judgment  foreclosing  the  Uen,  as  prayed  for. 
To  this  action  of  the  court  Mrs.  Reeves,  aa 
administratrix  of  the  estate  of  O.  T.  Reeves, 
deceased,  In  open  court  gave  notice  of  appeal 
from  the  Judgment  of  the  court  therein  that 
day  rendered,  which  was  the  16th  of  June, 
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191S,  and  alao  In  a  separate  order  gave  no- 
tice of  appeal  as  respondent,  the  capacity  In 
which  she  answered,  excepting  to  the  judg- 
ment and  appealing  therefrom.  She  also 
gave  an  appeal  bond,  by  herself  as  principal, 
as  required  by  law  In  appeaU  from  probate 
court  to  district  court.  This  bond  la  In- 
dorsed. "Approved  and  filed  Jnne  28,  1916," 
by  the'- clerk  of  the  county  court 

[1]  The  transcript  In  this  court  shows  the 
file  marks  on  appellee's  petition  to  be  Novem- 
ber 7, 1914,  by  B.  H.  Towery,  clerk  of  the  coun- 
ty court  of  Hale  connty.  The  second  amend- 
ed answer  at  Mrs.  Beeves  was  filed  June  16, 

1915,  by  the  same  ofllcer,  and  the  same  file 
mark  Is  on  the  supplemental  petition  and 
the  supplemental  answer.  There  appears  to 
be  no  regularly  certified  transcript  from  the 
connty  probate  conrt,  certified  to  by  the  clerk 
in  this  record,  or  any  file  mark  shown  by 
this  record  to  have  been  made  on  any  of  the 
proceedings  from  that  court  by  the  Clerk  of 
the  district  court,  from  which  this  appeal  Is 
prosecuted.  There  is  an  Indorsement  on  the 
order  giving  notice  of  appeal  to  the  district 
court,  made  by  the  presiding  Judge,  and  a  no- 
tation following  thereon,  recorded  June  19, 

1916,  recorded  In  volume  2,  p.  607,  eta,  of  the 
probate  minutes  of  Hale  county.  The  order 
of  the  county  court  fixes  the  bond  of  appel- 
lant at  $1,000,  directing  that  the  order  be 
recorded,  signed  by  the  judge.  There  is  a 
notation  indorsed  on  it,  "Becorded  June  19, 
1915."  This  last  order,  fixing  the  bond,  is 
part  of  the  order  in  which  appellant  gave  no- 
tice of  appeal  to  the  district  court  as  respond- 
ent The  certificate  appended  to  the  tran- 
script in  this  court  is  as  follows : 

"I,  B.  H.  Towery,  clerk  of  the  district  court 
in  and  for  Hale  county,  Texas,  do  hereby  certi- 
fy that  the  above  and  foregoing  pages  1  to  141, 
inclusive,  contain  a  true  and  correct  copy  of 
all  the  proceeding  requested  and  aereed  upon 
in  the  above  entitled  and  numbered  cause,  in 
the  district  conrt  of  Hale  county,  Texas." 

The  transcript  was  filed  tn  this  conrt  De- 
cember 14,  1915,  and  the  proceedings  above 
set  out  are  included  within  the  pages  given 
in  the  above  certificate.  The  motion  to  dis- 
miss the  appeal  was  filed  January  11,  1916. 
If  the  transcript  is  otherwise  sufficient  we 
think  it  is  sufficiently  shown  that  the  notice 
of  appeal  was  entered  of  record  in  the  pro- 
bate court  The  certificate  of  the  derk  to 
the  transcript  Is  not  in  accordance  with  ar- 
ticle 2109,  Revised  Civil  Statutes,  but  no 
objection  is  made  on  that  ground.  Article 
2111  provides  that  parties  may  direct  the 
derk,  in  making  up  the  transcript  for  the 
appellate  conrt,  by  agreement  to  omit  there- 
from any  designated  portion  bf  the  pro- 
ceeding). The  clerk  certlfles  in  this  case  that 
the  transcript  contains  a  true  and  correct 
copy  of  the  proceedings  "requested  and 
agreed  njwn,"  which,  while  not  complying 
with  the  first  article  of  the  statutes  dted, 
may  yet  be  anfllcient  to  show,  under  article 
2111,  that  It  contained  all  the  proceedings  j 
deemed  nukterlal  by  the  parties  under  an] 


agreement  There  Is  no  objection  to  the 
transcript  that  it  does  not  contain  the  agree- 
ment of  the  parties  approved  by  the  trial 
Judge.  In  the  absence  of  sudi  objection,  we 
believe  we  are  anthorlzed  to  presume  the 
certificate  states  the  truth.  If  the  parties 
did  not  regard  a  transcript  duly  certified 
from  the  county  court  material  to  a  disposi- 
tion of  this  case,  we  may  look  to  the  tran- 
script as  made,  we  think,  to  ascertain  wheth- 
er the  trial  court  had  jurisdiction  by  appeal. 
The  effect  of  the  derk's  certificate  is  that  the 
141  |)ages  contain  the  correct  proceedings  as 
agreed  to  by  the  parties  material  to  the  dis- 
position of  this  case,  and  whldi  are  a  part  of 
the  record  in  that  case  in  the  district  conrt 
of  Hale  county.  Articles  3636  and  3637  re- 
quire, upon  the  filing  of  the  appeal  bond  In 
the  probate  court  the  clerk  to  make  out  a 
duly  certifled  copy  of  the  proceedings  in 
that  court,  and  when  so  filed  in  the  district 
oonrt  the  case  should  be  placed  on  the  dodcet 
and  numbered. 

[2]  The  Judgment  and  decrees  are  in  this 
court,  purporting  to  have  been  rendered  by 
the  probate  court  The  only  thing  lacking 
is  the  file  marks  of  the  district  clerk,  noted 
oa  the  transcript,  tu  this  court,  as  required 
by  the  rules,  and  the  omission  pf  a  certificate 
by  the  clerk  of  the  probate  court  that  such 
proceedings  were  had  in  that  court  This 
omission  is  not  part  of  the  motion  to  dismiss, 
and  it  will  be  presumed  waived  by  the  ap- 
pellee. The  certificate  of  the  derk  is  suf- 
fldent  to  show  they  are  the  records  of  the 
district  court  and  properly  archives  of  his 
ofilce  and  by  agreement  of  parties  are  all 
that  was  deemed  by  them  material  to  a  prop- 
er disposition  of  the  case.  It  appearing 
therefrom  that  these  various  papers  are  prop- 
erly part  of  the  record  of  the  district  court 
from  which  this  appeal  Is  taken,  we  think 
they  should  be  looked  to  for  the  purpose  of 
ascertaining  that  court's  Jurisdiction,  an 
Inspection  of  which  sufficiently  shows  the 
district  court'  had  Jurisdiction  of  the  case. 
The  appeal  bond  from  the  county  court  to 
the  district  court  Is  in  the  record  on  this 
appeal.  There  Is  nothing  In  this  case  to 
show  that  the  jurisdiction  of  the  district 
conrt  was  called  In  question  in  that  conrt 
by  appellee,  and  the  Jurisdiction  Is  not  ques- 
tioned here  further  than  that  the  transcript 
does  not  show  such  Jurisdiction.  In  the 
absence  of  such  question  being  made  in  the 
trial  court  the  presumption  la  that  that 
court  had  Jurisdiction,  and  that  such  matters 
were  omitted  In  the  record  here;  and  this 
is  strengthened  by  the  derk's  certificate,  to 
the  effect  that  they  were  so  omitted  by  agrree- 
ment  Heath  v.  Oarrett,  60  Tex.  264 ;  Llnde- 
mann  v.  Dubossy,  107  8.  W.'  Ill ;  Shiner  ▼. 
Shiner,  16  Tex.  Civ.  App.  666,  40  S.  W.  489, 
440.  The  Supreme  Court,  in  effect  we  think, 
recently  approved  the  Heath  and  Shiner 
Cases,  supra,  in  Wells  v.  Driskell,  106  Tex. 
77,  145  S.  W.  335,  and  In  some  measure  dls- 
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tingnlshes  tfae  appeals  finm  prcAate  and  Jm- 
tlce  oonita  from  ea«b  otber. 

[3]  Tlie  originaX  papen  ar«  required  to  be 
sent  op  to  the  district  court,  and  the  appeal 
bond  is  In  this  transcript  as  emacoted  by  re- 
spondent. In  an  amount  the  correctness  of 
whldi  is  not  qnestlcHied,  and  ostensibly  for 
the  sum  fixed  by  tlie  probate  ooort  The 
transcript  shows  the  order  fixing  the  amoont 
of  the  bond  was  recorded.  The  presumption, 
we  beUere,  Is  in  flavor  of  the  trial  conrt's  Ju- 
risdiction, and  there  U  nothing  in  this  record 
Impeadiing  that  presnmptlon. 

[4]  On  the  eeomd  ground,  to  dismiss  the 
appeal  in  the  ooort  because  the  transcript 
was  not  filed  within  90  days  after  the  appeal 
was  perfected,  the  reooid  shows  that  the 
appellant's  motion  for  new  trial  was  over- 
rnled  in  the  district  court  September  9,  191S. 
In  the  order  orerraling  the  motion  the  appel- 
lant excepted  to  the  action  of  the  court  and 
gave  notice  of  appeal  as  administratrix,  and 
also  for  herself  and  as  next  friend  for  her 
children.  The  district  court  adjourned  Sep- 
tember 11, 1916.  "nie  appellant  gave  the  cost 
bond  f6r  appeal  for  herself,  whidi  was  ap- 
proved and  filed  In  the  district  conrt  Septem- 
ber 24,  191S.  The  record  was  filed  in  this 
court  December  14, 1915.  Counting  the  time 
from  the  filing  of  the  bond.  It  was  filed  in 
this  court  in  leas  than  90  days;  counting 
from  the  time  the  motion  for  new  trial  was 
overruled  it  was  filed  here  within  96  days. 

It  is  oont^ided  by  appellee  that  the  ap- 
peal was  perfected  on  S^tember  9,  1916, 
when  the  motion  for  new  trial  was  overruled 
and  notice  of  appeal  given.  It  is  contended 
that  Mrs.  Reeves,  as  administratrix,  gave  no- 
tice of  appeal,  and  that  ttils  was  all  that 
was  required  to  perfect  the  appeal;  that 
this  notice  superseded  the  Judgment  in  the 
district  court  We  think  her  action  to  set 
aside  the  orders  in  the  county  court,  ap- 
pointing her  administratrix,  as  allegel  by 
her,  was  void,  and  thereby  releases  the  ad- 
ministration ;  was  an  action  personal  to  her- 
self and  children,  who  were  Interested  in 
the  property.  Her  bondsmen  on  her  admin- 
istration bond  would  not  be  liable  for  the 
cost  in  Bxudi  action  brought  by  her  in  sudt  a 
suit  She  did  not  instltnte  a  suit  In  the 
county  court  to  foreclose  the  Uen.  She  con- 
tested the  petition,  so  praying,  not  as  ad- 
ministratrix, but  for  herself  personally  and 
as  next  frimd  for  her  children.  In  such 
action  we  do  not  think  she  was  acting  in  her 
representative  capacity.  Such  action  being 
personal  on  her  part,  and  as  such  she  would 
be  required  to  give  an  appeal  bond  Id  order 
to  perfect  her  aK)eal.  Articles  2106,  3633, 
RevlBed  Civil  Statutes.  If  she  bad  contested 
foreclosure  as  administratrix,  then  she  could 
appeal  without  bond.  While  notice  of  ap- 
peal is  noted  as  having  been  given  In  her 
represantative  capacity,  she  also  gave  notice 
of  appeal  for  herself  personally  and  for  her 


children.  We  tbtaik  that  she  had  no  right 
as  administratrix  to  appeal,  for  as  sndi  the 
administratrix  did  not  contest  the  adminis- 
tration proceedings.  The  case  dted  by  ap- 
p^ee  (Erwln  r.  Ikwtai,  St  &  W.  109)  we  do 
not  think  apidlcable  to  the  Diets  of  tUs  case. 
The  recitation  of  notice  of  appeal  by  the  ad- 
ministratrix should  be  treated  as  snrpluaage. 
It  should  have  no  mora  effect  than  a  notice 
given  by  any  other  person  not  a  party  to  the 
proceedings.  The  appeal  is  from  the  action 
of  the  court  in  refusing  to  grant  her  prayer 
as  a  pensm  and  not  as  a  representative  of 
the  eetatfe  This,  being  personal  to  hers^ 
and  dilldren,  required  an  appeal  bond,  and 
the  appeal  was  perfected  upon  the  date  of 
the  filing  of  the  bond.  Hblman  v.  Elatt,  34 
Tex.  Civ.  App.  S06,  78  &  W.  1088;  Smttb- 
wick  V.  Kelly,  79  Tex.  604,  16  S.  W.  488; 
Hicks  ▼.  OUver,  28  S.  W.  641;  Pryor  v. 
Krause,  160  S.  W.  972;  TIson  v.  Oass,  43 
Tex.  av.  App.  178,  94  S.  W.  876. 

We  will  not  discuss  tfae  affidavits  with 
reference  to  diligence  or  failure  of  diligence. 
in  preparing  the  record  filed  In  this  court,  as 
presented  by  the  respective  parties. 

E\>r  the  reasons  above  stated,  the  motion 
to  dismiss  will  be  overruled. 


WHITLBT  v.  QVUF,  Q  ft  a  F.  RT.  Oa 
(No.  66.) 

(Court  of  Civil  Appeals  of  Texss.    Beaumont. 

Feb.  8,  1916.     Rebearine  Denied 

Feb.  24,  1916.) 

1.  Cabsixbs  4=369—  Carkiaqb  or  Fbkioht— 

CONVEBSION— EVIDERCE. 

In  an  action  against  a  carrier  for  conver- 
sion, where  the  testimony  of  the  station  aeent 
at  the  point  to  which  the  consignee  deaired  to 
have  the  goods  reshipped  that  he  bad  authority 
to  arrange  for  such  reshipment  was  not  con- 
tradicted, a  finding  that  an  agreement  with  him 
for  such  reshipment  was  not  binding  was  error. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  217-219,  222,  228,  230.  232-239; 
Dee.  Dig.  ®=>69.] 

2.  Cabsixbs  «=>94  —  Cabbiaox  or  Fbught  — 
'  Con  vebsion- Dauaoes. 

Id  determining  damages  for  the  eonveraion 
of  freight  by  a  carrier,  secondhand  household 
fixtures  are -regarded  as  having  no  reconiizcd  or 
fixe<]  market  value,  but  the  court  shoula  consid- 
er the  original  cost  of  the  property,  the  manner 
in  which  it  has  been  used,  its  general  condition 
and  qnaiity,  its  age.  etc. 

[Ed.    Note. — For    other   cases,    see    Carriers, 
Cent.  Dig.  §§  367-395,  456;  Dec.  Dig.  <S=>94J 

8.   ElVIDENOE   «=5>67— PbEOUMPTIOS— COHTIHU- 

ANCE  OF  Condition. 

In  an  action  against  a  carrier  for  the  con- 
version of  freight,  evidence  as  to  the  condition 
and  value  of  the  property  when  it  was  stored 
with  a  furniture  company  four  months  before 
shipment  and  eight  months  before  the  conver- 
sion, and  that  the  goods  were  so  well  crated  and 
packed  that  the  carrier  waived  its  nsoal  rule 
requiring  payment  of  freight  in  advance,  is  snffi- 
cient  to  raise  the  presumption  that  the  value 
continued  the  same  at  the  time  of  conversion  as 
at  the  time  of  storage. 

[Ed.   Note.— For   other  cases,   see   BvideneSk 
Cent.  Dig.  {{  87,  88, 103;  Dec.  Dig.  «ss>67.] 
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4.  Appeal  ard  Ebbob  ^91008  —  Bbtiew  — 
FiNDiNS  OP  Court. 

In  an  action  against  a  carrier  for  conver- 
sion, where  the  trial  court  found  that  both  par- 
ties agreed  that  the  carrier  had  the  right  to  sell 
the  gooda  at  public  aactl<»i  unleea  an  agreement 
had  Deen  entered  into  barring  the  right,  an  aa- 
•ignment  of  error  that  the  carrier  did  not  have 
■neb  right  will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ${  S906-3960,  3m-396&; 
Dec.  Dig.  «=»1008.] 

Appeal  from  District  Court,  Jefferson 
County;  W.  H.  Davidson,  Judge. 

Action  by  W.  W.  Whitley  against  the 
Gulf,  Colorado  &  Santa  Ffi  Rallvray  Compa- 
ny. From  a  judgment  for  defendant,  plain- 
tiff appeals.  Reversed  and  remanded  for  new 
trial. 

W.  R.  Blain,  of  Beaumont,  for  appellant. 
F.  J.  &  a  T.  Duff,  of  Beaumont,  for  appeUee. 

CONLKY,  a  J.  On  the  26th  of  October, 
1918,  the  appellant,  plaintiff  in  the  court  be- 
low, filed  suit  against  the  Gulf,  Colorado  & 
Santa  F6  By.  Co.,  alleging  that  on  or  about 
the  30th  day  of  August,  1912,  there  were 
shipped  from  Palestine,  T^.,  a  lot  of  house- 
hold goods  and  fnmitnre,  consigned  to  ship- 
per's order,  with  instructioiis  to  notify  plain- 
tiff, who  was  the  owner  of  said  goods,  and 
that  Bald  goods  arrived  In  Beaumont  over 
the  lines  of  the  defendant  corporation,  and 
remained  at  its  warehouse  in  Beaumont  up 
to  the  2l8t  day  of  December,  1912,  when 
tbey  were  by  the  defendant  company  un- 
lawfully oonverted  to  its  own  use,  to  plaln- 
tUTs  damage  in  the  sum  of  $1,760. 

The  defendant  railroad  company  answered, 
admitting  that  the  goods  were  shipped  from 
Palestine,  as  alleged  by  plaintiff,  and  In  de- 
fense to  plalntlfTs  suit  pleaded  that  the 
goods,  after  having  arrived  la  Beaumont  on 
or  about  the  10th  day  of  September,  1912, 
remained  unclaimed  in  Its  warehouse  until 
the  21st  day  of  December,  1912,  when  tbey 
were  shipped  to  Galveston  to  be  sold  at  pub- 
lic auction  at  what  is  commonly  called  the 
"old  hoss  sale";  that  after  the  arrival  of 
said  goods  in  Beaumont  the  defendant  on 
various  occasions  mailed  notices  to  plain- 
tiff of  the  arrival  of  the  said  freight,  and 
that  said  notices  were  received  by  the  plain- 
tiff; that  after  said  goods,  arrived  in  Gal- 
veston they  were  duly  advertised,  as  re- 
quired by  law,  and  in  May,  1912,  were  sold 
to  rarlons  parties,  who  were  the  highest  bid- 
ders at  the  sale ;  that  the  total  sum  realized 
for  said  goods  at  said  sale  was  $109.10;  that 
the  freight  and  storage  charges  on  the  goods 
amounted  to  $25.46;  that  the  sale  was  made 
for  the  purpose  of  defraying  said  charges; 
and  that  there  was  a  balance  in  the  hands 
of  the  defendant  due  plaintiff  from  said  sale 
of  $83.65^  which  sum  was  tendered  into 
court. 

In  reply  to  defendant's  plea  the  plaintiff 


filed  his  supplemental  iietitlon,  denying  that 
he  received  any  notice  of  the  arrival  of  said 
freight  in  Beaumont,  and  alleging  that,  if  the 
sale  took  place  in  Galveston,  as  claimed  by 
defendant,  said  sale  was  unauthorized,  by 
reason  of  the  fact  that  on  the  5th  day  of 
January,  1913,  Inquiry  was  made  by  plaintiff 
of  the  defendant's  agent  at  Beaumont,  the 
point  to  which  said  goods  were  shipped,  as 
to  the  arrival  and  disposition  of  said  goods, 
and  that  on  the  6th  day  of  January,  1918, 
W.  O.  So  Relle,  the  plaintiff's  agent  at  Beau- 
mont, notified  plaintiff  that  said  goods  had 
been  received  by  the  defendant  at  its  freight 
warehouse  in  Beaumont,  and,  because  of  the 
nondelivery  thereof,  had  been  shipped,  on 
December  21,  1912,  to  the  unclaimed  freight- 
house  at  Galveston,  and  instructed  and  ad- 
vised plaintiff  that.  If  he  would  take  the  mat- 
ter up  with  the  defendant's  agent  at  Sara- 
toga, to  which  point  plaintiff  wished  to  have 
said  goods  reshipped  by  defendant,  he,  the 
said  agent  at  Saratoga,  would  be  able  to 
have  plaintiff's  goods  returned  to  him  at 
Saratoga,  and  that  in  accordance  with  the 
instructions  given  him  by  the  defendant's 
agent,  W.  O.  So  Relle,  plaintiff  did  call  up- 
on the  defendant's  agent  at  Saratoga,  and 
requested  and  directed  him  to  have  said 
goods  reshipped  to  plaintiff  at  Saratoga,  and 
that  the  defendant  did  then  and  there,  acting 
through  its  said  agent,  agree  and  obligate 
itself  to  ship  said  goods  to  plaintiff  at  Sara- 
toga, that  said  goods  were  then  In  the  pos- 
session of  defendant  in  its  unclaimed  freight 
warehouse  at  Galveston,  and  that  the  defend- 
ant was  then  in  position  to  ship  the  goods  to 
plaintiff  at  Saratoga,  and  it  then  and  there 
contracted  and  agreed  to  have  same  return- 
ed to  plaintiff,  but  that,  disregarding  its  con- 
tract to  reship  sold  goods,  the  defraidant,  on 
the  5th  day  of  May,  without  authority  in  law, 
sold  the  goods. 

The  defendant.  In  Its  supplemental  answer, 
admitted  that  on  the  6th  day  of  January, 
W.  O.  So  Belle  notified  plaintiff  that  the 
goods  bad  been  received  by  the  defendant  at 
Beaumont,  and  that  tbey  had  been  forward- 
ed to  Galveston  on  December  2lBt,  and  that 
the  said  W.  O.  So  Relle  advised  plaintiff  to 
take  the  matter  up  with  defendant's  local 
agent  at  Saratoga,  but  denied  the  agent  at 
Saratoga  agreed  or  obligated  the  defendant  to 
have  plaintiff's  goods  shipped  to  Saratoga, 
and  denied  the  authority  of  the  local  agent 
at  Saratoga  to  make  any  such  agreement, 
and  alleged  that,  If  such  agreement  was 
made,  the  said  agent  was  acting  beyond  the 
scope  of  his  employment. 

The  case  was  tried  before  the  district 
Judge  without  a  Jury,  who,  after  having 
heard  the  evidence,  rendered  Judgment  in  fa- 
vor of  defendant,  except  as  to  the  sum  of 
$83.66  tendered  by  the  defendant  to  plaintiff, 
for  which  plaintiff  was  given  Judgment,  to 
all  of  which  the  appellant  duly  excepted,  and 


^ssFor  other  cases  see  sam«  topic  snd  KBV-NUMBBR  in  all  Kay-Numbcrod  Digests  and  IndaZM 


Digitized  by 


Google 


38 


183  SOUTHWSSTEON  KBPORTBB 


n^ex. 


perfected  an  appeal  from  said  Judgment  to 
this  court 

Upon  request  of  the  appellant,  the  court 
below  filed  its  flndings  of  act  and  conclu- 
slons  of  law,  which  are  as  follows: 

"In  compliance  with  the  request  of  the  plain- 
tiff, I  file  the  following  as  my  tindings  of  fact 
and  concltisions  ^  law  in  the  above  styled  and 
numbered  cause: 

"Krst.  I  find  that  on  August  30,  1912,  there 
was  shipped  from  Palestine,  Tex.,  consigned  to 
Beaumont,  Tez.,  the  household  furniture  and 
goods  set  forth  in  plaintiff's  petition,  consigned 
to  shipper's  order  notify  W.  W.  Whitley,  and 
that  said  goods  arrived  in  Beaumont  on  Sep- 
tember 12,  1912. 

"Second.  I  find  that  said  goods  remained  in 
Beaumont,  Tex.,  from  September  12,  1912,  un- 
til December  21,  1912,  when  they  were  shipped 
to  tialveston,  Tex.,  to  be  sold  there  at  public 
auction  at  what  is  termed  the  'old  hoss  sale' ; 
that  the  freight  charges  thereon  were  never  paid 
or  tendered  at  any  time. 

"Third.  I  find  that  all  unclaimed  freight  and 
freight  upon  which  charges  are  not  paid  on  the 
Gulf  Colorado  &  Santa  F6  Railway  Company 
is  shipped  to  Galveston,  and  there  sold  at  pub- 
lic auction  at  what  is  commonly  termed  the 
'old  hoss  sale.' 

"Fourth.  I  find  that  during  the  time  said 
goods  remained  at  Beaumont  notice  that  the 
freight  was  on  hand  at  Beaumont  was  mailed 
by  the  defendant  to  the  plaintifE  on  September 
28,  10,  17,  and  October  3,  7,  and  November 
20,  1912;  that  only  one  of  these  notices  was 
returned  to  the  railroad  unclaimed,  which  was 
the  notice  mailed  on  November  20,  1912. 

"Fifth.  I  find  that  after  the  arrival  of  the 

foods  at  Galveston  they  were  duly  advertised 
or  sale  as  is  required  by  law  covering  the  sale 
of  unclaimed  freight,  and  were  properly  sold 
on  May  5,  1913,  for  $109.10.  The  parUes  here- 
to all  admitted  that  the  defendant  had  the  right 
to  take  said  goods  to  Galveston  and  sell  same, 
and  that  the  sale  was  in  all  respects  proper  and 
regular,  unless  such  right  was  interrupted  or 
interfered  with  by  the  alleged  contract  or  agree- 
ment of  the  local  agent  at  Saratoga  to  have 
said  goods  reshipped.  Having  found  herein 
that  no  binding  agreement  or  obligation  on  the 
company  was  thereby  made,  I  find  the  defend- 
ant had  the  right  to  make  such  sale,  and  that 
same  was  legal  and  valid. 

"Sixth.  I  find  that  at  the  time  of  the  sale  of 
said  goods  there  was  due  on  same  as  freight 
charges,  storage  charges,  and  demurrage  charges 
the  sum  of  S25.45. 

"Seventh.  I  find  that  W.  W.  Whitley,  after 
his  goods  had  been  forwarded  to  Galveston,  to 
be  there  sold,  went  to  the  local  station  agent  of 
the  Gulf.  Colorado  &  Santa  F€  Railway  Com- 
pany at  Saratoga,  and  notified  the  said  agent 
that  said  goods  were  at  Galveston,  and  that 
he  wanted  them  shipped  to  him  at  Saratoga. 

"Eighth.  I  find  there  is  no  evidence  that  the 
local  station  agent  of  the  Gulf,  Colorado  & 
Santa  F6  Railway  Company  at  Saratoga  ever 
notified  the  defendant  at  Galveston,  or  any  of 
its  agents  at  Galveston,  or  notified  the  defend- 
ants or  its  agents  at  Beaumont,  that  W.  W. 
Whitley  wanted  said  goods  shipped  to  him  at 
Saratoga. 

"Ninth.  I  find  that  at  the  time  the  plaintiff 
requested  the  defendant's  local  agent  at  Sara- 
toga to  have  said  goods  shiooed  to  him  at  Sara- 
toga that  he  did  not  tender  the  amount  of 
freight  and  storage  charges  due  on  said  goods 
or  any  amount  whatever. 

"Tenth.  I  find  that  the  only  evidence  of  the 
value  of  the  goods  was  the  value  of  said  goods 
during  March,  1912,  as  testified  to  by  Mrs.  W. 
W.  Whitley,  and  that  there  is  no  evidence  of 
the  value  of  the  goods  on  August  30,  1912,  the 
date  on  which  they  were  shipped  from  Palestine, 
or  on  September  12.  1912,  the  day  on  which 


they  arrived  at  Beaumont,  or  on  May  5,  1013, 
the  day  on  which  they  were  sold  at  (Ailveston. 

"Eleventh.  I  find  that  Mrs.  W.  W.  Whitley 
packed  the  goods  set  forth  in  plaintiff's  petition 
during  March,  A.  D.  1912,  and  delivered  them 
to  Wyatt,  Mclnnis  ft  Denby  to  be  stored  by 
them. 

"Twelfth.  I  find  that  said  goods  were  deliver- 
ed by  Wyatt,  Mclnnis  &  Denby  to  the  In- 
ternational &  Great  Northern  Railway  Com- 
pany on  August  30,  1912,  but  there  is  no  evi- 
dence of  the  care  and  treatment  of  the  goods 

during  the  period  from  the day  of  ilarch, 

A.  D.  1912,  to  August  30,  1912,  nor  of  their 
condition  at  any  time  after  delivery  to  said 
Wyatt.  Mclnnis  &  Denby  at  Palestine. 

"Conclusions  of  Law. 

"From  the  above  and  foregoing  flndings  ol 
fact  I  conclude  as  a  matter  of  law: 

"First.  That  the  defendant.  Gulf,  Colorado  & 
Santa  F6  Railway  Company,  had  a  right  to  sell 
said  goods  at  public  sale  at  Galveston,  and  that 
said  sale  was  legal  and  valid. 

"Second.  It  is  my  conclusion  that  no  legal 
or  binding  agreement  or  contract  was  made  by 
the  plaintiff  with  the  local  station  agent  of  the 
defendant  at  Saratoga  with  respect  to  a  reship- 
ment  of  the  goods  from  Galveston  to  Saratoga, 
or  any  other  disnosition  of  the  goods.  I  further 
conclude  that  the  conversation  or  statements 
made  by  the  plaintiff  to  or  with  the  local  agent 
at  Saratoga  after  January  5tb  did  not,  in  Taw, 
amount  to  notice  to  this  defendant  of  any  claim 
or  demand  by  the  plaintiff  relative  to  said  goods 
they  being  at  the  time  at  Galveston,  and  that 
same  was  not  sufficient  to  prevent  said  sale, 
or  interfere  with  defendant's  right  to  sell  said 
goods. 

"Third.  It  Is  my  conclusion  that  the  measure 
of  damages  in  a  suit  for  conversion  is  the  val- 
ue of  the  goods  at  the  time  of  the  conversion, 
and  that  the  burden  of  proof  is  on  the  plaintiff 
to  show  this  value,  and  that  the  burden  is  not 
discharged  by  proving  (if  such  was  done)  the 
value  of  the  goods  at  a  period  of  at  least  five 
months  prior  to  the  date  of  the  conyersion,  and 
at  least  five  months  prior  to  the  delivery  of  said 
goods  to  the  railroad  company  at  Palestine. 

"It  having  been  agreed  that  at  some  time 
(not  stated)  defendant  tendered  to  plaintiff  the 
difference  between  the  amount  received  from 
the  sale  and  the  freight  and  other  charges,  the 
court  renders  judgment  for  plaintiff  against  de- 
fendant for  said  amount,  together  with  costs 
(as  to  costs,  there  is  no  objection)." 

[1]  Appellant,  under  the  second,  third,  and 
fourth  assignments  of  error,  attacks  the  hold- 
ings of  the  court  that  there  was  no  valid  and 
binding  agreement  or  obligation  on  the  part 
of  the  defendant  railroad  company  to  reshlp 
said  goods  from  Galveston  to  Saratoga,  and 
that  the  agent  at  Saratoga  was  without  au- 
thority to  bind  the  company  to  reship  said 
goods.  The  evidence  la  practically  undis- 
puted: 

That  on  or  about  the  0th  of  January,  191S, 
plaintiff  received  a  letter  from  W.  O.  So 
Relle,  agent  of  defendant  company,  as  fol- 
lows: 

"In  reference  to  your  favor  Of  Bth  in  regard  to 
some  household  goods  shipped  from  Palestine 
August  30,  1912,  these  goods  remained  in  our 
warehouse  unclaimed  for  four  months,  and  were 
forwarded  to  our  unclaimed  warehouse  on  De- 
cember 2lBt,  covered  by  my  waybill  2840.  If 
you  will  take  the  matter  up  with  our  agent  at 
Saratoga,  he  will  be  able  to  have  the  goods  re- 
turned to  you  at  Saratoga." 

That  thereafter  he  took  the  matter  up  with 
the  agent  at  Saratoga,  showed  him  this  let- 
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ter,  and  that  the  agent  tbere  stated  tiiat  he 
bad  also  received  a  letter  from  Mr.  So  R^e, 
and  that  he  wonid  have  the  goods  retnmed 
as  plaintiff  requested,  to  the  plaintiff,  at  that 
point,  and  that  he  (plaintiff)  repeatedly, 
after  receiving  the  letter,  and  np  to  the  time 
he  learned  of  the  sale  of  the  goods,  tried  to 
have  them  reshipped  to  Saratoga.  That  O. 
Li.  Stevens  was  the  agent  of  the  Santa  F€ 
at  Saratoga,  and  that  be  (Stevens)  knew  the 
plaintiff,  and  that  he  remembered  tbe  plain- 
tiff coming  to  him  abont  the  shipment  of 
household  goods.  That  he  (plaintiff)  wanted 
them  forwarded  to  Saratoga.  That  he  could 
not  remember  the  details  of  the  matter,  but 
that  tbe  files  at  tbe  Saratoga  office  would 
probably  show  all  the  correspondence  af- 
fecting the  same.  That  be  had  been  in  the 
railroad  business  working  for  tbe  Santa  ¥6 
10  or  12  years.  That  it  would  have  been  his 
duty  to  write  the  auditor  of  the  railroad  at 
Galveston  to  have  plaintlfCs  goods  reshipped 
to  Saratoga,  and  that  he  had  authority  to  do 
tills,  and  that  his  recollection  is  that  he  trac- 
ed the  shipment  That  W.  O.  So  Relle,  who 
wrote  the  letter  herein  referred  to,  was  the 
agent  of  the  defendant  company  at  Beaumont 
at  that  time.  That  he  knew  Mr.  Whitley 
was  after  tbe  goods  in  question.  That  he 
knew  they  were  in  Galveston,  That  he  re- 
ceived a  letter  from  Mr.  Whitley  making  in- 
quiry abont  them.  That  he  immediately  took 
it  up  and  advised  him  (Whitley)  to  consult 
with  the  agent  at  Saratoga,  and  that  the 
agent  at  Saratoga  had  authority  to  have  the 
goods  reshipped  from  Galveston  to  Saratoga. 

The  appellee  relies  upon  the  following  cas- 
es to  sustain  the  Judgment  of  the  court,  hold- 
ing that  the  agent  at  Saratoga  did  not  have 
authority  to  act  in  tlie  matter  of  having  the 
goods  reshipped  from  Galveston  to  Saratoga, 
to  wit:  M.,  E.  &  T.  By.  CJo.  v.  Belcher,  88 
Tex.  649,  32  S.  W.  618;  O.,  C.  A  S.  F.  Ry. 
Co.  V.  Dinwiddle,  21  Tex.  Civ.  App.  344,  61 
8.  W.  853. 

In  the  case  of  M.,  K.  ft  T.  v.  Belcher,  su- 
pra, the  plaintiff  attempted  to  recover  special 
damages  from  the  railroad  by  reason  of  the 
delay  In  the  delivery  of  a  carload  of  cotton 
seed.  The  bulls  were  to  be  shipped  fix>m 
Sherman  to  Gainesville.  The  consignee  went 
to  the  local  agent  at  Gainesville  and  told  him 
of  the  purpose  for  which  the  bulls  were  to  be 
nsed,  and  told  blm  of  the  necessity  for 
prompt  delivery.  Tbe  shipment  was  delayed 
and  suit  was  brought  against  the  railroad 
company.  On  certified  question  from  the 
Court  of  Civil  Appeals  to  the  Supreme  Court, 
the  certificate  containing,  among  other  things, 
tbe  following  statement: 

'"The  evidence  does  not  Inform  ns  as  to  the  ex- 
tent of  the  power  actually  conferred  by  appel- 
lant [the  railroad  company]  upon  its  *  *  * 
station  agents,  etc.,"  and  "whether  notice  to  the 
agent  at  Gainesville  was  notice  to  the  company, 
and  whether  it  was  within  the  scope  of  his 
agency  to  transmit  the  inlormation  received  to 
the  agent  at  Sherman," 


—in  answering  these  questions,  tbe  Supreme 
Court  said: 

"The  general  rule  is  that  notice  to  the  agent 
is  notice  to  the  principal.  The  word  'agent,'  as 
nsed  in  this  connection,  means  the  person  who 
has  power  to  act  for  the  principal  wifii  reference 
to  the  very  subject-matter  to  which  the  notice 
relates,  and  does  not  include  a  person  who  has 
no  soch  power,  though  he  may  have  power  to 
act  for  tne  principal  with  reference  to  similar 
subjects.  The  words  'agent'  and  'acf  are  from 
the  same  root,  and  the  above  limitation  of  the 
nse  of  the  former  is  inherent  in  its  derivation. 
Prima  facie  the  person  in  charge  of  the  station 
at  Gainesville,  who  is  commonly  termed  the  sta- 
tion agent,  had  no  power  to  act  for  the  company 
in  refermce  to  the  making  of  the  contract  of 
shipment  of  the  car  of  hulls  from  Sherman.  The 
car  did  not  come  within  the  apparent  scope  of 
his  agency  until  it  reached  Gainesville.  Until 
then  he  had  no  irawer  to  act  for  the  company 
with  reference  thereto,  and  the  use  of  the  word 
'agent'  with  reference  to  him.  In  tbe  application 
of  the  general  rule  above  stated  to  th^  facts  of 
this  case,  is  inaccurate  and  misleading.  It  fol- 
lows that  the  notice  to  him  was  not  notice  to  the 
coinpany.    •    •    • 

"For  the  same  reasons,  we  do  not  think  it 
was  within  the  apparent  scope  of  his  agency 
to  transmit  the  information  to  the  agent  at 
Sherman,  and  therefore  bis  teilnre  to  do  so 
wotild  not  render  the  company  liable,  any  more 
than  if  the  information  bad  been  delivered  to 
an  entire  stranger  to  the  company,  and  he  had 
failed  to  transmit  We  know  of  no  principle  of 
law  requiring  an  employ^  to  transmit  to  another 
employe  of  a  common  employer  information  giv- 
en him  by  a  stranger  in  reference  to  business  be- 
yond the  scope  of  his  agency,  or  that  will  impute 
knowledge  of  such  information  to  the  other  em- 
ploye  or  the  master  upon  his  failure  to  transmit 
We  therefore  answer  the  first  question  certified 
in  the  negative." 

In  the  case  of  Railway  Co.  v.  Dinwiddle, 
supra,  tbe  court  held  that  a  railroad  agent  at 
one  station  had  no  authority  to  contract  to 
furnish  cars  at  another  station,  and  that  if 
he  did  make  such  a  contract,  he  was  acting 
outside  the  scope  of  his  authority.  There  was 
nothing  in  the  record  of  that  case  wbich  un- 
dertook to  disclose  what  the  authority  of  tbe 
agent  was  in  such  matters. 

The  sum  and  substance  of  tbe  rule  an- 
nounced by  the  Supreme  Ooxat  In  the  Bel- 
cher Case  is  that,  in  the  absence  of  a  showing 
of  authority,  a  local  agent  has  no  right  to 
bind  his  company  concerning  matters  and 
transactions  beyond  his  own  station,  as  well 
as  outside  of  his  department  of  service,  and 
all  of  the  cases  since  that  time,  upon  exami- 
nation, will  be  found  to  be  based  upon  facts 
where  the  record  is  silent  as  to  the  authori- 
ty of  the  agent  to  act  I.  &  6.  N.  v.  Sam- 
mon,  35  Tex.  a  v.  App.  96,  79  S.  W.  854;  Rail- 
way Co.  V.  Jackson  et  al.,  99  Tex.  343,  89  S. 
W.  968;  Railway  Co.  v.  Cox,  47  Tex.  Clv. 
App.  84,  103  S.  W.  1122;  G.,  C.  ft  S.  F.  v. 
Cunningham,  51  Tex.  Civ.  App.  368,  113  S. 
W.  767;  Gathright  v.  Pacific  Exp.  Co.,  105 
Tex.  157,  145  S.  W.  1185;  Railway  Co.  v. 
Breaux,  150  S.  W.  288;  Anderson  v.  Railway 
Co.,  156  S.  W.  358. 

The  rule  as  announced  is  a  logical  one; 
for  the  law  of  tbis  state  doees  not  fix  nor 
superscribe  tbe  duties  of  a  local  station 
agent.    The  breadth  and  scope  of  the  duties 
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of  such  agent  la  a  matter  of  proof.    In  Che 

absence  of  sncb  proof,  there  is  no  apparent 
or  Implied  antborlty  to  act 

In  the  instant  case  the  testimony  is  un- 
contradicted, and  the  proof  nnassailed  by 
appellee,  that  the  agent  at  Saratogo  had  the 
power  and  authority  to  have  appellant's  goods 
reshlpped  from  the  company's  warehouse  at 
Calveston  to  Saratoga,  Tex.,  and  in  this  re- 
epect  it  differs  from  the  other  cases  cited 
and  relied  upon  by  appellee  to  sustain  the 
trial  court's  judgment. 

For  the  reasons  herein  stated,  we  think 
appellant's  second,  third,  and  fourth  assign- 
ments of  error  should  be  sustained. 

Appellant,  in  his  first  assignment  of  error, 
attacks  the  holding  of  the  court  that  the 
evidence  was  not  sufficient  to  establish  the 
value  of  the  goods  at  the  date  of  their  con- 
version and  sale. 

[2]  The  rule  in  this  state  seems  to  be  well 
settled  that  secondhand  household  effects  are 
regarded  as  having  no  recognized  or  fixed 
market  value,  in  cases  of  the  kind  under  con- 
sideration, and  in  determining  the  amount  of 
damages  to  be  awarded  for  their  destruction 
the  court  should  consider  the  original  cost 
of  the  property,  the  manner  in  which  it  has 
been  used,  Its  general  condition  and  quality, 
its  age,  etc,  Wells  Fargo  Bxp.  Co.  v.  Wil- 
liams, 71  S.  W.  816 ;  Hallway  Oo.  v.  Nichol- 
son, 61  Tex.  550. 

[S]  The  record  shows  that  the  plaintiff  in- 
troduced evidence  by  his  wife  to  the  effect 
that  in  the  latter  part  of  March,  1912,  she 
pecked  the  goods  in  question  at  Palestine, 
and  stored  them  with  dealers  in  furniture  in 
that  city  to  be  subsequently  shipped  to  Beau- 
mont, and  that  she  had  not  seen  the  goods 
from  the  time  she  packed  them;  this  wit- 
ness also  testif^g  as  to  the  cost  bill  value 
of  each  item,  the  age,  use,  and  condition 
when  stored,  that  the  goods  consisted  of  rugs, 
bed  linen,  feather  pillows,  table  linen,  clothes, 
pictures,  music,  furniture,  and,  among  other 
things,  a  piano,  and  the  amount  which  she 
considered  their  value  to  her  and  to  plaintiff 
at  the  time  they  were  packed  and  stored  at 
Palestine. 

Mr.  So  Rclle,  the  agent  for  the  defendant 
company,  testified  that  it  was  the  custom  to 
ship  household  goods  only  when  the  freight 
was  prepaid,  but — 

"if  household  goods  are  in  good  condition,  are 
well  crated  ood  well  packed,  sometimes  we  take 
them  without  being  prepaid.  It  is  exceptional. 
The  rule  is  that  they  be  prepaid." 

Appellee  contends  that  the  measure  of 
damages  for  the  conversion  of  property  is  the 
value  of  the  goods  at  the  time  of  conversion, 
and  that  the  burden  of  proof  was  on  the  ap- 
pellant to  establish  this  value  by  competent 
evidence,  and  that  the  only  evidence  in  this 
case  in  respect  to  the  value  of  the  goods  or 
of  their  condition  is  confined  to  the  condition 
of  the  goods  at  the  time  she  packed  them, 
which  was  four  months  before  they  were 
delivered  to  the  railroad  company,  and  nearly 


ten  months  befoce  the  date  of  the  alleged 
oonverBion. 

In  the  case  of  Monday  v.  Vance,  51  S.  W. 
349,  personal  property  had  been  sequestered, 
and  a  r^levln  bond  subsequently  given.  The 
value  of  the  personal  property  sequestered 
and  replevied  was  alleged  to  be  $1,000.  The 
proof  as  to  the  value  of  the  property  was 
ccmflned  to  such  value  at  the  time  it  was 
replevied,  and  not  at  the  time  of  the  trial, 
and  the  court  held  in  that  case  that  such 
property  would  be  presumed  to  be  of  the 
same  value  at  the  time  of  the  trial  as  when 
replevied,  in  the  absence  of  proof  to  the 
contrary.  A  like  presumption  was  indulged 
by  the  court  in  the  case  of  Norwood  v.  Inter- 
state National  Bank,  45  S.  W.  927,  and  again 
in  the  case  of  Levy  v.  Lupton,  156  S.  W.  iiOZ. 

In  the  instant  case  the  testimony  Is  undis- 
puted that  the  personal  property  involved 
In  this  suit  was  stored  in  a  warehouse  under 
the  supervision  and  control  of  people  who 
were  in  the  furniture  business;  that  the 
goods  at  the  time  of  the  delivery  to  the 
railroad  company  at  Palestine  were  in  such 
condition  and  so  well  paired  as  that  the  gen- 
eral rule  and  custom  to  demand  prepayment 
of  freight  on  household  goods  was  waived. 
Under  the  testimony  of  Mr.  Bo  Belle,  this 
custom  was  only  exercised  when  the  goods 
"were  in  good  condition,  well  crated  and 
well  packed."  Shortly  after  that  time  the 
goods  came  into  the  possession  of  the  defend- 
ant company,  and  remained  under  its  super- 
vision and  control  until  they  were  sold  in  the 
following  May,  1913.  There  is  no  evidence 
of  any  sort  or  kind  in  the  record  showing 
that  the  goods  were  exposed  to  the  weather, 
or  to  any  conditions  which  would  cause  them 
to  be  deteriorated  in  quality  so  as  to  show  a 
depreciation  in  value  between  the  time  they 
were  packed  and  the  time  they  were  alleged 
to  have  been  converted.  Under  the  circum- 
stances of  this  case,  we  think  the  rule  can  be 
applied  presuming  that  they  were  in  the 
same  condition  when  converted  that  they 
were  in  when  left  in  storage  with  the  furni- 
ture company  at  Palestine.  We  therefore 
think  appellant's  first  assignment  of  error, 
for  the  reasons  herein  stated,  should  be  sus- 
tained. 

[4]  In  view  of  the  fifth  finding  by  the  trial 
court  to  the  effect  that  the  parties  hereto  all 
admit  that  the  defendant  company  had  the 
right  to  take  said  goods  to  Galveston  and  sell 
the  same,  and  that  the  sale  was  in  all  re- 
spects proper  and  regular,  unless  such  right 
was  interrupted  or  interfered  with  by  the 
alleged  contract  of  agreement  of  the  local 
agent  at  Saratoga  to  have  said  goods  re- 
shipped,  we  refuse  to  consider  appellant's 
fifth  assignment  of  error,  which  is,  in  sub- 
stance, that  the  defendant  company  had  no 
right  to  sell  the  goods  of  appellant  in  the 
"old  boss  sale." 

It  follows  that  this  cause  will  therefore  be 
reversed  and  remanded  for  a  new  trial ;  and 
it  is  so  ordered. 
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BRUOB  T.  CttTY  or  QAINBSVILLa 
(No.  840&) 

(Court  of  OiTil  Appeals  of  Texas.    Tt  Worth. 

Jan.  15, 1918.    On  Behearing, 

Feb.  19, 1916.) 

1.  Municipal  CoapoBATioNS  «=»720— Pttblio 
Mabkit  Plaob— BxouLATioit— Poucx  Pow- 
BB— Effect  of  Gbamt. 

That  land  was  granted  to  a  dty  to  be  used 
for  a  pablic  trading  and  market  square,  open  to 
the  pablic  generally,  did  not  deprive  tbe  dty  of 
its  right,  in  the  proper  ezerdse  of  its  police 
powers,  to  regulate  trading  thereon. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Gent.  Dig.  gg  1689-1641;  Dec. 
Dig.  <8=s>720.] 

2.  Municipal  Cobpobations  «=»720— Public 
Market  Place— Rkoulation—Validitt. 

Under  the  Oainesyille  City  Charter,  art.  2, 
I  23,  providing  that  the  dty  coondl  may  make 
all  needful  regulation  as  to  the  sale  of  farm 
'products,  and  artide  3,  |  7,  authorizing  the  coun- 
cil to  assess,  license,  and  tax  hawkers  and  ped- 
dlers, the  city  had  power  to  enact  an  ordinance, 
proliibiting  persona  engaged  in  tbe  business  of 
purchasing  farm  products  from  others  from  dis- 
playing and  selling  such  products  in  the  public 
market  place  maintained  by  the  dty,  and  streets 
and  alleys  adjacent  thereto. 

USA.  Note<— For  other  cases,  see  Mnnidpal 
Corporations.  Cent.  Dig.  {{  1636-1641 ;  Dee. 
Dig.  «=»720.J 

3.  Municipal  Cobpobations  «=972a— Public 
Market  Place— Regulation— Validity  of 
Obdinawcb— Classification  . 

An  ordinance,  prohibiting  the  use  of  tbe 
public  market  square  and  streets  and  alleys  ad- 
jacent thereto  to  sell  or  display  farm  products 
and  exempting  therefrom  those  who  sola  or  dis- 
played products  grown  on  land  owned  or  con- 
troUed  by  them  was  not  invalid  because  of  dia- 
crimination  against  nonproducers. 

[Ed.  Note.- For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ;§  1636-1541;  Dec. 
Dig.  «8=»720.] 

4.  CoNBTiTUTioifii.  Law  «=348— Validitt  or 
CLASSmCATION— Pbesttmftion. 

Where  there  could  have  existed  a  state  of 
facts  justifying  the  dasssification  made  by  a 
statute,  the  courts  will  assume  that  it  existed. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  I  46;  Dec.  Dig.  <S=>48:  Stat- 
utes, Cent  Dig.  (  66.] 

6.  Municipal  Cobpobations  «s>720— Public 
Mabkbt  SitUABB— Rbqulation— Vauditt  or 

CLASSUnCATION— PSESimPTION . 

An  ordinance,  prohibiting  the  use  of  the 
market  square  and  streets  and  alleys  a'djacent 
thereto  to  sell  and  display  products  grown  on 
land  not  owned  or  controlled  by  the  seller  was 
not  merely  to  confer  a  special  privilege  on  the 
producing  classes,  but  to  afford  citizens  of  the 
(rfty  an  opportunity  at  all  times  to  secure  fresh 
farm  products  and  exclude  those  which  are  stale. 
[Ed.  Note. — For  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  §g  153&-1641;  Dec. 
Dig.  €=9720.] 

On  Rehearing. 

6.  Coubts  €=247  —  Couirr  or  Civil  Ap- 
peals—CEBTirnNO  QCBSTIONS  TO  Si;PBBiaB 
COUBT. 

In  cases  in  which  the  Supreme  Court  has 
jurisdiction  on  a  writ  of  error^  the  Court  of  Civil 
Appeals  will  decline  to  certify  a  question  to  the 
Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Djg.  i  762;  Dec.  Dig.  (8=5247;  Appeal  and 
Error,  Cent  Dig.  g  1773.] 


Appeal  from  District  Court,  Cooke  Comity; 
C.  F.  Spencer,  Jndga 

Injunction  by  O.  W.  Bruce-  against  tbe 
City  of  Gainesville.  From  au  order  lefuslng 
to  grant  a  temporary  lojunction,  plalntUX 
appeals.    Affirmed. 

J.  T.  Adams,  of  Gainesville,  for  appellant 
Davis  &  Davis  and  W.  O.  Howetb,  all  of 
Gainesville,  for  appellee. 

CONNER,  C.  J.  This  is  an  appeal  from  an 
order  of  the  district  court  of  Cooke  county 
refusing  to  grant  a  temporary  writ  of  injunc- 
tion. Appellant's  petition  for  the  writ  at- 
tacks the  validity  of  the  following  ordinance 
passed  by  the  dty  of  Gainesville: 

"An  ordinance,  prohibiting  the  use  of  the  market 
square  and  the  streets  adjoining  thereto,  for 
the  purpose  of  vending  or  displaying  goodsi 
wares,  merdiandise,  or  produce  or  other  ar- 
tides,  or  for  the  purpose  of  peddling  goods, 
wares,  merchandise  or  produce  or  other  arti- 
cles. Exempting  from  the  provisions  of  this 
ordinance,  persons  who  vend,  display  or  ped- 
dle goods,  wares,  merchandise  and  other  arti- 
cles raised  or  grown  upon  land  owned,  rented 
or  controlled  by  him.  Providing  a  penalty 
for  violating  the  ordinance  and  dedaring  an 
emergency. 

"Be  it  ordained  by  the  dty  council  of  Gaines- 
ville. 

"Section  1.  It  shall  hereafter  be  unlawful  for 
any  person  to  use  the  market  square  or  any  of 
the  streets  or  alleys  adjacent  thereto  in  the  dty 
of  Gainesville,  Cooke  county,  Texas,  for  the  pur- 
pose of  vending  or  displaying  goods,  wares,  mer- 
chandise, produce  or  other  articles.  Provided 
however  that  this  ordinance  shall  not  apply  to 
any  person  who  himself  offers  for  sale,  vends, 
displays  or  peddles  nothing  except  products  rais- 
ed or  grown  or  produced  by  himself,  or  any 
member  of  his  family  redding  with  him  upcm 
property  owned,  rented  or  controlled  by  him. 

"Sec.  2.  Any  person  who  violates  any  of  tbe 
provisions  of  this  ordinance  shall  be  deemed 
guilty  of  a  misdemeanor  and  upon  conviction 
shall  be  fined  not  less  than  one  dollar  nor  more 
than  one  hundred  dollars. 

"Sec.  3.  The  fact  that  there  is  now  no  ordi- 
nance regulating  the  use  of  the  market  square  in 
the  dty  of  Gainesville,  Texas,  or  the  streets  ad- 
jacent thereto,  and  the  further  fact  that  raisers 
and  growers  of  produce  are  being  deprived  of  the 
benefits  of  the  market  square  and  by  reason  of 
persons  who  boy  and  sell  and  peddle  such  prod- 
uce taking  stands  for  days  at  a  time,  create  an 
emergency  and  an  imperative  public  necessity 
that  the  rule  requiring  ordinances  to  be  read  on 
three  several  meetings  of  the  council  should  be 
suspended  and  this  'ordinance  be  placed  upon  its 
third  and  final  reading  and  passage  and  that  it 
take  effect  from  and  after  its  passage  and  said 
rule  is  hereby  suspended  and  that  this  act  take 
effect  from  after  its  passage  and  it  is  so  or- 
dained. 

"Unanimously  adopted  by  the  council,  this  tbe 
7th  day  of  Sept,  1915.         J.  Z.  Keel,  Mayor. 

"Attest:    F.  M.  Johnson,  City  Secretary." 

Appellant  alleged,  in  substance,  that  tbe 
block  of  land  to  which  tbe  ordinance  relates 
had  been  purchased  by  the  dty  in  1910,  cer- 
tain citizens  of  tbe  dty  and  county  named 
having  contributed  ^,000  of  the  purchase 
money;  that  as  a  part  of  tbe  consideratloa 
for  the  deed  It  was  provided  that  said — 
"land  shall  be  designated  and  set  apart  by  said 
dty  as  a  public  market  place  and  maintained  as 
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such  permanently  and  kept  in  good  Banitary  con- 
dition." 

That  It  was  the  Intention  of  the  grantors 
in  the  deed,  and  of  tlie  city  In  accepting  the 
transfer,  that  the  block  of  land  should  be 
used  for  a  public  trading  and  market  square, 
as  a  place  where  all  citizens  of  the  county 
and  public  generally  could  go,  free  of  charge, 
and  expose  all  character  of  farm  products, 
fruits,  vegetables,  and  live  stock  for  sale  or 
trade,  and  where  any  and  all  such  property 
could  be  sold,  bartered,  and  exchanged;  that 
upon  the  acquisition  of  said  property  the  city 
prepared  said  block  of  land  for  the  purpose 
so  Indicated  and  dedicated  the  same  to  that 
use,  and  has  continually  so  maintained  It 
since.    It  was  further  alleged  that: 

"The  plaintiff  is  now  engaged  in  farming  and 

EroducinK  farm  products  and  fruits  and  vegeta- 
les,  and  is  also  engaged  in  buying  up  farm 
products  and  fruits  and  vegetables,  and  selling 
the  same  from  his  farm  wagon  on  said  public 
market  square  at  retail  to  the  public  generally 
throughout  the  county,  and  has  been  so  engaged 
many  years,  and  has  built  up  and  established  a 
demand  for  the  fruits  and  vegetables  and  farm 
products  produced  and  purchased  by  him  from 
others;  that  his  net  profits  arising  out  of  the 
purchase  and  sale  of  such  farm  products  and 
fruits  and  vegetables  equaled  the  sum  of  $40 
per  month,  which  sum  he  was  realizing  out  of 
his  business  at  the  time  of  the  adoption  and  put>- 
Ucation  of  the  ordinance  complained  of." 

It  was  fnrther  alleged  that  the  enforce- 
ment of  the  ordinance  quoted  exposed  the 
plalntitC  to  vexatious  and  oppressive  criminal 
prosecutions,  and  deprived  him  of  valuable 
property  rights,  and  It  is  Insisted  that  the 
ordinance  Is  void  In  that  it  Is  discriminat- 
ing, restricts  the  right  to  engage  in  a  legiti- 
mate trade,  and  is  in  violation  of  the  con- 
tract made  with  the  parties  who  sold  the 
market  square  to  the  city. 

[1,2]  It  is  not  alleged,  nor  does  It  other- 
wise appear  from  the  proceedings,  that  the 
plaintiff  was  a  par^  to  the  contract  under 
which  the  dty  acquired  the  property,  so  that, 
If  at  all,  it  Is  by  indirection  only  that  a  right 
of  action  in  appellant  exists  for  a  breach  of 
its  terms.  The  city  made  no  agreement  with 
appellant  to  dedicate  and  use  the  block  of 
land  conveyed  as  a  market  place,  and  those 
who  were  parties  on  the  face  of  the  agree- 
ment are  not  complaining.  But  In  no  event 
do  we  think  that  the  conveyance  to  the  city 
or  agreement  alleged  should  receive  a  con- 
struction that  would  deprive  the  city  of  a 
proper  exercise  of  its  police  powers.  Ap- 
pellant alleges  that  he  is  engaged,  not  only 
in  producing  farm  products,  fruits,  and  veg- 
etables, but  also  that  he  is  engaged  In  pur- 
chasing— 

"from  other  farmers  farm  products  and  fruits 
and  vegetables,  and  has  been  for  many  years 
displaying  and  selling  the  same  from  his  farm 
wagon  stopped  on  the  said  public  market  and 
trading  square." 

It  is  not  pretended  that  the  appellant  is 
prohibited  by  the  ordinance  or  has  been  in 
any  manner  Impeded  In  the  sale  of  farm 
products,  fruits,  and  vegetables  produced  by 


him.  So  that,  at  least  the  question  resolves 
Itself  into  whether  the  ordinance  is  a  valid 
exercise  of  the  legislative  {wwers  of  the  city 
of  Gainesville  in  prohibiting  persons  who  are 
engaged  in  the  business  of  purchasing  farm 
products  from  others  and  displaying  and 
selling  the  same  on  the  market  square. 

Appellant  sets  out  section  23,  art  2,  of  the 
charter  of  the  city,  which  is  a  special  one 
providing  that: 

"The  city  council  shall  have  the  power  and  au- 
thority to  make  all  needful  and  necessary  regu- 
lations in  regard  to  butchers  and  persons  selling 
meats,  farm  products,  fish,  vegetables,  and  fruits, 
and  all  foodstufb  and  to  require  the  same  to  be 
inspected  and  condemned  if  not  found  whole- 
some, and  to  provide  penalties  for  violations 
thereof." 

Also  section  7,  art.  8,  providing  that: 
"The  city  council  shall  have  power  to  assess, 
license,  and  tax  hawkers,  peddlers,  and  auction- 
eers," etc. 

[3, 4]  And  It  is  contended  that  the  power 
thus  given  to  the  city  Is  the  power  to  regu- 
late and  tax,  and  not  to  prohibit,  as  the  ordi- 
nance complained  of  provides.  It  Is  admit- 
ted, however,  that  the  charter  contained  fur- 
ther provisions  conferring  upon  the  city  the 
general  right  to  control  the  public  streets, 
alleys,  and  public  grounds  of  the  city  and  to 
abate  nuisances,  and  we  think  under  this 
general  power  the  ordinance  In  question  must 
be  maintained.  It  is  to  be  observed  that  the 
ordinance  contains  a  clear  classiflcation  of 
the  persons  who  are  prohibited  from  the  use 
of  the  market  square,  as  appellant  sought 
to  do.  All  persons  within  the  nonprodudng 
class  are  by  the  ordinance  treated  alike.  As 
between  them  there  is  no  discrimination. 
Nor  is  there  any  preference  right  or  discrim- 
ination made  between  the  persons  within  the 
general  classification  of  producers  of  farm 
products,  vegetables,  etc.  As  such,  plaintiff. 
In  common  with  all  other  persons,  is,  under 
the  terms  of  the  ordinance,  entitled  to  the 
use  of  the  square.  And  under  the  wide 
range  given  to  legislative  bodies  in  classiflca- 
tion generally,  we  cannot  see  how  appellant 
has  legal  cause  to  complain  on  this  ground. 
As  said  by  our  Supreme  Court  In  the  case  of 
Supreme  Lodge,  U.  B.  A.  v.  Johnson,  98 
Tex.  6,  81  S.  W.  19: 

"The  Legislature  may  classify  persons,  organ- 
izations, and  corporations  according  to  tbeir 
business,  and  may  apply  different  rules  to  those 
which  belong  to  different  classes." 

In  this  respect  there  can  be  no  difference 
in  a  classification  made  by  the  Legislature 
and  in  one  made  by  the  legislative  body  of 
an  Incorporated  city  given  legislative  powers 
in  the  control  of  its  public  streets,  alleys,  and 
grounds,  and,  as  was  said  in  the  case  of 
Nolen  v.  Blechman  (D.  C.)  225  Fed.  812,  cit- 
ed by  us  in  the  case  of  Auto  Transit  Oo.  v. 
City  of  Ft  Worth  (No.  8304)  182  S.  W.  686 
to  which  we  also  refer  tor  a  discussion  of 
the  subject: 

"The  presumption  is  alwavs  in  favor  of  the 
validity  of  legislation :  and  if  there  could  exist 
a  state  of  facts  justifying  the  classification  or 
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restriction  complained  of,  the  coarts  trill  asanme 
that  it  existed." 

[1]  It  la  In  effect  Insisted  tbat  the  object 
o£  the  ordinance  In  Question  was  to  confer 
upon  the  producing  classes  an  especial  privi- 
lege, bnt  we  cannot  say  that  this  was  the 
only  object  of  the  ordinance.  It  is  admitted 
that  the  city  has  such  police  powers  as  is  nec- 
essary to  protect  the  life,  health,  and  safe- 
being  of  its  citizens,  and  It  may  be  well  said 
that  the  object  of  the  ordinance  was  to  af- 
ford citizens  <^  the  dty  of  Oainesville  an 
opportunity  at  all  times  to  procure  fruits, 
yegetables,  and  farm  products  generally, 
fresh  from  the  soil,  and  to  exclude  stale  yege- 
tables and  other  deteriorated  farm  products 
secnred  and  exhibited  by  nonproducers.  As 
lUvstratlng  the  tiiought  tliere  anggested,  we 
may  refer  to  the  case  of  St  John  v.  New 
York.  201  U.  S.  683,  28  Sup.  Ct  654,  SO  L. 
Ed.  806,  S  Ann.  Cas.  909.  The  ordinance 
there  under  c<Kisideratl(»  was  Intended  to 
prevent  the  sale  of  adulterated  and  unwhole- 
some mlUc,  and  provided  certain  penalties  tor 
the  sale  of  milk  below  a  spedfled  standard. 
The  ordinance  it  seems  also  provided  for  the 
taking  of  samples  of  milk  exhibited  for  sale 
in  creameries  and  fhctories,  and  that  If  upon 
an  analysis  It  was  found  that  the  sample  In- 
spected was  below  the  spedfled  standard,  an 
analysis  of  the  milk  as  it  came  from  the  cow 
of  the  producer  might  also  be  made,  and  if 
the  analysis  of  the  sample  was  not  lower 
than  the  analysis  of  the  fresh  milk,  then 
the  penalties  of  the  act  would  not  apply  to 
the  producer.  Such  exemption,  however,  was 
made  not  to  apply  to  the  nonprodudng  seller 
of  the  milk,  and  the  ordinance  was  complain- 
ed (rf,  as  here,  on  the  ground  that  it  was  dis- 
criminating. The  court,  however,  held  that 
It  was  within  the  power  of  the  dty  to  make 
the  dassificatlon  Indicated,  that  It  was  not 
unreasonable,  and  the  ordinance  was  npbeld 
as  a  valid  exerdse  of  the  police  powers  of  the 
dty. 

The  case  of  Ex  parte  Bradshaw,  70  Tex.  Or. 
B.  166, 169  S.  W.  259,  is  closely  in  point.  The 
ordtnance  there  considered  is  very  similar  to 
the  one  here  under  consideration.  It  made 
It  unlawful  to  use  streets  or  alleys  embraced 
within  the  Are  limits  of  the  dty  for  the  pur- 
pose of  vending,  displaying,  or  peddUng  goods, 
but  provided  that  the  ordinance  should  not 
apply  to  one  offering  for  sale  any  product 
raised  upon  property  controlled  by  himself. 
It  was  hdd  by  our  Court  of  Criminal  Appeals, 
q>eaking  through.  Justice  Prendergast,  that 
no  vested  right  existed  in  persons  to  make  a 
market  of  the  streets  and  public  places  of  an 
incmvorated  town,  and  that  to  deny  them 
the  privilege  of  so  doing  la  not  to  deteriorate 
any  of  their  property  rights,  and  the  ordi- 
nance under  consideration  was  upheld  on  the 
theory  that  the  classification  between  pn>- 
dudng  and  nonprodudng  persons  made  by  the 
ordinance  war  a  reasonable  and  vaUd  exercise 
of  the  powers  of  the  city. 


Without  further  discussion,  we  conclude 
that  the  order  of  the  court  below  denying  an 
injunction  sought  most  be  upheld,  and  the 
Judgment  affirmed. 

On  Rehearing. 

We  have  again  considered  the  question  pre- 
sented and  discussed  on  original  hearing,  and 
think  that,  whatever  force  should  be  ascribed 
to  the  authorities  dted  in  behalf  of  appellant 
on  his  motion  for- rehearing,  we  must  adhere 
to  the  conclusions  originally  announced,  par- 
ticularly in  view  of  the  opinion  of  our  Court 
of  Criminal  Appeals  in  the  case  of  Ex  parte 
Bradshaw,  70  Tex.  Cr.  R.  166,  159  S.  W.  259, 
construing  an  ordinance  very  similar  to  the 
one  attacked  in  this  case. 

[(]  In  answer  to  the  suggestion  that  wa  cer- 
tify the  question  involved  to  the  Supreme 
Court  for  its  determination,  we  will  add  that 
it  has  been  the  ordinary  practice)  ot  this  court, 
in  cases  in  which  the  Supreme  Court  has 
Jurisdiction  upon  a  writ  of  error,  to  decline 
to  certify.    See  Day  v.  Mercer,  175  S.  W.  764. 

It  Is  accordingly  ordered  that  the  motion 
for  rehearing  be  overruled. 


AVERY  CO.  OF  TEXAS  v.  STAPLES  MER- 
CAKTILE  CO.     (No.  5505.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
Feb.  9,  1916.) 

1.  Evidence  «=>4S4— Pabol  Bvidbkcb  Rxtlk 
— WarrTEN  Instboments. 

While  parol  evidence  is  not  ordinarily  ad- 
missible to  contradict  the  terms  of  a  written 
contract,  parcbasers  of  an  automobile  truck 
who  were  deceived  into  believing  that  they  were 
buying  a  new  truck  when,  in  fact,  the  truck 
was  secondhand,  cannot  be  denied  relief  on  ac- 
count of  fraud,  because  the  order  blank  con- 
tained &  written  warranty  providing  only  for 
repladng  broken  parts  and  guaranteeing  against 
defective  material  and  workmanship;  the  parol 
evidence  rule  not  ai^lying  in  case  of  fraud. 

[Ed.    Note.— For   other   cases,    see  Evidence, 
Cent.  Dig.  §S  2005-2020;    Dec.  Dig.  «8=>434.] 

2.  Saues  «=s>266  —  RiOHTS  or  Puschabeb  — 

New  Abticlb. 

A  purchaser  of  an  automobile  truck  from  a 
manufacturer  is  entitled  in  the  absence  of  spe- 
cial agreement  to  assume  that  it  is  new. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
IMe.  §S  743,  746,  747,  764-759;    Dec.  Dig.  <8=» 

3.  Sales  ®=»397— Actions— PEirnoN. 

Where  the  purchasers  of  a  motor  truck 
contended  that  it  was  secondhand  and  wholly 
unfit  for  use,  they  may  plead  and  prove  amounts 
expended  in  attempting  to  operate  the  motor  as 
a  circumstance  establishing  that  it  was  defec- 
tive; no  recovery  for  such  amounts  being 
sought. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  U36;    Dec.  Dig.  «=»397.] 

4.  Sales  i&s>288  —  Rescission  —  Obound  or 

Rescission. 

Where  a  motor  truck  was  sold  under  a  war- 
ranty of  materials  Hnrl  workmanship  for  one 
year,  the  buyer's  failure  to  repudiate  the  con- 
tract as  soon  as  it  discovered  that  the  truck 
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waa  useless  will  not  bar  recovery  where  tbe 
contract  was  repudiated  within  a  year. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §S  817-823;   Dec  Dig.  <8=>288.] 

6.  Tbial  €=>141— Jttbt  Quxstions— Issnxs. 

It  is  unnecessary  to  submit  to  the  jury  mat- 
ters admitted. 

[Bid.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  336;    Dec.  Dig.  <&=>141.] 

6.  Saueb  «saS9l  —  Sboohshahd  AKnouts  — 
Pbick. 

Where  the  seller  of  a  motor  truck  repre- 
senting that  it  had  been  used  occasionally  for 
demonstrating,  deducted  $50  from  the  price  of 
$2,100,  the  deduction  is  no  ground  for  defeating 
an  action  by  the  buyer  to  recover  the  purchase 
price;  the  truck  being  secondhand  and  wholly 
unfit  for  use. 

(Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  1110-1127;   Dec.  Dig.  «=>391.] 

7.  Sau:8    «Ea862— PrmcHABK    Pbicb— Recot- 

■AT. 

Where  a  motor  truck  sold  was  wholly 
worthless,  the  buyer  may  recover  the  purchase 
price  paid  without  returning  the  truck. 

(X}d.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  1128-1131;    Dec  Dig.  «S=»392.] 

8.  8aI.es    €=>397— CoNTEtACTB— WABBAKTIBa. 

Where  a  motor  truck  was  sold  under  a 
guaranty  of  materials  and  workmanship  for 
one  year,  and  the  buyer  sought  to  recover  the 
price  paid  on  the  ground  that  the  truck  was 
wholly  useless  and  secondhand,  testimony  of  the 
buyer  that  the  seller  agreed,  in  case  of  any 
trouble,  to  furnish  a  skilled  mechanic  to  place 
the  truck  in  condition,  was  admissible  to  show 
good  faith  of  the  buyer  in  requesting  that  a 
mechanic  be  sent;  such  evidence  not  tending 
to   vary   the   contract. 

[Ed.  Note— For  other  cases,  see  Sales,  Cent 
Dig.  i  1136;   Dec  Dig.  <S=9397.] 

Appeal  from  District  Court,  Ouadalnpe 
County;  M.  Kennon,  Judge. 

Action  by  the  Staples  Mercantile  Company 
against  the  Avery  Company  of  Texas.  From 
a  Judgment  for  plaintiff,  defendant  appeal& 
AfUrmed. 

B.  M.  Wurzbacb,  of  Seguin,  and  Burgess, 
Burgess,  Germany  &  Chrestman,  of  Dallas, 
for  appellant  Greenwood  &  Short  and  Dib- 
rell  &  Moshelm,  both  of  Seguin,  for  appellee 


GABL,  J.  Appellee  sued  appellant  for 
$2,050  paid  as  the  purchase  price  by  appel- 
«e  from  appellant  of  one  model  type  A  Avery 
farm  truck.  Tbe  sale  of  the  truck  was  about 
August  4,  1913,  and  the  notes  given  in  part 
payment  therefor  were  paid  about  their 
maturity,  October  1,  1913.  Alfred  Koeblg 
was  originally  made  a  defendant  along  with 
the  Avery  Company  of  Texas,  since  he  was 
the  local  agent  who  effected  the  sale  of  the 
truck,  but  be  was  subsequeutly  dismissed 
from  the  suit  More  of  this  later  In  the  opin- 
ion. 

The  petition  charges  that,  when  the  pur- 
chase was  completed,  appellee  was  requested 
by  appellant's  agent  to  sign  an  order  blank 
addressed  to  Avery  Company  of  Texas  at 
Dallas,  Tex.,  requesting  the  shipment  of  the 
truck,  which  order  blank  contained  the  fol- 
lowing warranty: 


"We  guarantee  Avery  motor  trodai  against 
defective  material  and  workmanship  for  a  period 
of  one  year  from  date  of  shipment,  and  will  re- 
place free  of  charge  f.  o.  b.  factory  any  parts 
broken  by  reason  of  sudi  defects,  provided  sudh 
parts  are  returned  to  Dallas  for  our  inspe^ 
tion  (transportation  charges  to  Dallas  prepaid), 
tagged  with  the  name  of  the  sender,  the  number 
of  the  track  from  which  the  part  or  parts  wer« 
taken,  and  the  reasons  for  returning. 

"This  guarantee  does  not  apply  to  tires, 
chains,  or  special  equipment  which  axe  not 
manufactured  by  Avery  Company,  but  are  cov- 
ered by  the  regular  manufacturer's  guarantee. 

"TfatB  guarantee  does  not  apply  to  claims 
arising  from  accident,  misose,  or  neglect  in  con- 
nection with  machinery  thereby  purchased. 

"The  purchaser  understands  and  agrees  that 
no  other  guarantee  of  Avery  motor  trucks  is 
made  or  authorized  to  be  madd  by  the  company 
or  its  agents  other  above  set  forth." 

The  petition  further  alleges  that  the  order 
blank  constituting  the  contract  for  the  pur- 
diase  did  not  contain  the  entire  contract,  and 
did  not  Intend  or  propose  to  express  or  do 
more  than  secure  appellee's  obligation  to 
purchase  and  pay  for  the  truck,  and  alleges 
that  the  truck  was  either  defectively  con- 
structed, or  constructed  of  defective  material, 
and  "was  worthless  and  of  no  vaine,"  as  a 
truck  machine.  The  efforts  put  forth  to 
make  the  truck  do  the  work  for  which  It 
was  purchased  are  set  forth,  and  notice  is 
alleged  to  have  been  given  appellant  of  such 
defects  and  of  Its  failure  to  do  the  work 
for  which  It  was  purchased,  and  that  finally 
the  machine  went  to  pieces,  could  not  be 
operated  at  all,  and  was  wholly  worthless, 
and  was  secondhand  when  purchased.  Ap- 
pellee charges,  that  it  was  deceived  by  ap- 
pellant at  the  time  dl  the  purchase  la  that 
same  was  sold  for  a  new  machine,  bnt  was 
secondhand,  and  that  Its  value  at  the  time 
was  only  nominal,  but.  If  It  luid  been  as  rep- 
resented. It  would  have  been  worth  the  con- 
tract price,  for  which  this  suit  Is  brought 
as  damages. 

Appellant  answered  with  nnmerons  ex- 
ceptions and  denials,  and  denied  specially 
that  It  ever  sold  the  madilne  to  appellee, 
but  that  Alfred  Koeblg  had  bought  a  ma- 
chine on  the  same  date  from  appellant,  and 
that  no  representations  were  made  except  as 
contained  in  the  written  contract  It  then 
sets  up  and  relies  on  that  written  warranty, 
and  pleads  estoppel  on  the  ground  of  laches, 
knowledge  on  the  purchaser's  part,  and  un- 
der the  terms  of  the  written  contract  of  sale. 

The  case  was  tried  before  a  Jury,  result- 
ing in  a  verdict  In  appellee's  favor  for  tbe 
amount  sued  for,  upon  which  a  Judgment  was 
entered. 

[1]  The  first  assignment  Is  to  the  effect 
that  the  court  erred  in  overruling  the  gen- 
eral demurrer  to  the  petition  because  the  al- 
legations of  the  petition  do  not  show  that 
the  terms  of  the  warranty  were  compiled 
with  by  the  plaintiff  by  returning  defective 
parts,  etc  This  must  be  overruled,  because 
we  think  the  allegations  were  sufficient  to 
show  a  cause  of  action  for  fraud;  It  being 
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alleged  tluit  appeUant  deoeixed  appaUee  by 
selling  a  machine  as  new,  \rben,  In  fsct,  as' 
alleged,  It  was  an  old  secondhand  track 
which  was  worthless.  This  assignment,  to- 
gether with  the  aeoond  and  third,  which  are 
based  npon  the  orermling  of  the  general 
demarrer,  will  be  oyerrnled. 

It  Is  elementary  that,  as  a  general  rale^ 
parol  testimony  Is  not  admissible  to  vary 
the  terms  of  a  written  contract;  bat  there 
is  no  aada.  sanctity  abont  a  writing  that 
parties  may  not  be  permitted  to  go  back  of 
it  and  show  that  there  was  such  fraud  prac- 
ticed in  the  procurement  of  the  same  as  to 
▼itlate  the  writing.  By  reason  of  various 
representations  which  appellee  maintained 
were  false,  such,  for  Instance,  as  that  the 
track  was  a  new  one,  when,  in  truth,  it  was 
an  old  secondhand,  worthless  pile  of  Junk, 
they  were  Induced  to  sign  the  order  contain- 
ing the  statements  herein  referred  to,  stat- 
ing that  this  writing  contained  the  whole 
agreement  with  reference  to  warranties,  etc. 
The  law  never  countenanced  a  rule  wbldi 
would  deny  a  man  the  rlgOt  to  take  advan- 
tage of  fraud  which  had  been  practiced  upon 
mm.  A  contract  was  never  drawn  In  lan- 
guage strong  enough  that  fraud  in  Its  pro- 
curement may  not  penetrate  and  destroy. 
The  very  basic  idea  of  a  contract  Is  that  the 
minds  have  met  in  an  agreement  upon  the 
matters,  the  subject-matter  of  the  contract 
It  presupposes  that  the  parties  understand 
the  elements  entering  into  the  agreement, 
and,  if  one  party  has  deceived  the  other  and 
withheld  facts  the  other  should  know,  or 
has  misled  him  as  to  the  facts  npon  which 
the  sgreement  Is  based,  there  Is  no  such 
contract  that  the  law  wUl  not  permit  the 
light  of  investigation  to  be  turned  on  It  with 
a  view  of  ascertaining  whether  it  Is  enforce- 
able. The  late  Justice  Nelll,  speaking  for 
this  court  in  U.  S.  Gypsum  Co.  v.  Shields, 
106  S.  W.  726,  said: 

"If  a  party  were  denied  the  right  to  show 
facts  which  prevent  a  writing  from  constitut- 
ing a  contract,  such  a  writing  would  be  free 
from  all  defenses  and  outside  of  all  rules  which 
determine  the  validity  of  contracts.  •  •  * 
The  evidence  objected  to  was  not  introduced  for 
the  purpose  of  varying  the  terms  of  the  writing 
sued  upon,  which  It  did  not  tend  to  do,  but  to 
the  end  of  showing  that  defendant  was  induced 
to  sign  the  paper  by  the  fraudulent  repre- 
sentations of  the  plalntifT." 

And  this  opinion  was  affirmed  by  the  Su- 
preme Court  In  101  Tex.  473,  108  S.  W.  1166. 

See,  also,  Commonwealth  Bonding  &  Cas- 
ualty Co.  V.  Bomar,  160  S.  W.  1062,  where  a 
subscription  blank  to  corporation  stock  re- 
cited that  no  conditions,  representations,  or 
agreements  other  than  those  printed  therein 
should  be  binding  on  the  corporation,  and 
Justice  Hendricks,  speaking  for  the  court, 
said,  in  substance,  that  parol  evidence  that 
the  contract  had  been  obtained  from  the 
plaintUf  on  false  representations  as  to  the 
amount  of  the  corporation's  capital  stock 
which  had  been  actually  paid  was  admissible 
to  show  that  the  contract,  bgr  reason  of  the 


fraud,  never.  In  fact,  came  Into  exlstenoe,  and 
was  not  objectlooable  «■  vazying  the  terms 
of  the  written  subscription. 

[2]  rarthermore,  the  wahsnty  in  this  case 
was  evidently  intended  only  to  cover  defec- 
tive parts,  and,  since  it  is  alleged  that  the 
whole  truck  was  worthless  for  the  purposes 
for  which  it  was  purchased  and  was  second- 
hand, we  do  not  see  tbat  there  would  be  any 
variance.  Whcm  a  man  bays  an  article  in 
the  marts  of  trade,  we  think,  in  the  absence 
of  a  special  agreement  «r  of  knowledge  on 
his  part  to  the  contrary,  that  he  has  a  right 
to  presume  that  the  article  is  new,  sod  sacb 
as  Is  customarily  offered  for  sale  In  that  liac. 
Assignments  fourth  to  eighth,  both  Incanilve, 
are  overruled. 

[3]  The  allegations  as  to  tbe  amount  ex- 
pended in  endeavoring  to  get  the  motor  to 
operate  were  not  Improper  as  a  drcamstanoe 
tending  to  show  that  the  motor  was  defisc- 
tlvely  constructed,  and  no  recovery  sought 
therefor.   The  ninth  assignment  is  overruled. 

[4]  The  court  did  not  err  In  overruling  de- 
fendant's special  exertion  Jfo^  10,  to  the  ef- 
fect that  the  plaintiffs  had  waived  any  rights 
they  may  have  had  under  the  contract  by 
ratification  and  acceptance  of  the  machine  by 
keeping  and  using  it,  because  even  under  ap- 
pellant's theory  of  the  warranty  they  had  one 
year,  and  as  soon  as  It  was  fully  tested  and 
ascertained  that  the  machine  would  not  do 
the  work  It  was  repudiated.  The  tenth  as- 
signment Is  overruled,  and  the  eleventh,  be- 
ing without  merit,  la  ovenruled.  The  trial 
court  properly  refused  to  direct  a  verdict  for 
appellant  The  twelfth  assignment  is  with- 
out merit,  and  is  overruled. 

[6]  There  was  no  necessity  to  submit  to  the 
Jury  as  to  whether  the  truck  had  been  used, 
because  it  may  be  taken  as  conceded  that  the 
truck  had  been  used  for  demonstrating  pur- 
poses, and  because  the  warranty  covered  it 
for  one  year.  If  the  charge  was  Intended  to 
cover  the  issue  that  the  truck  was  a  worth- 
less secondhand  one.  It  was  Insufficient  for 
that  purpose,  and  was  correctly  refused.  The 
case  was  tried  upon  the  theory  that  there 
was  a  general  warranty  of  the  whole  car  for 
one  year,  in  addition  to  the  special  warranty 
as  to  parts  which  were  to  be  returned  if  de- 
fective, etc.  And  an  issue  was  submitted  to 
the  Jury  as  to  whether  the  truck  was  worth- 
less for  the  purposes  for  which  it  was  de- 
signed at  the  time  it  was  purchased,  and  the 
Jury  said  it  was  worthless.  The  thirteenth 
assignment  Is  overruled. 

[6]  There  Is  no  doubt  the  truck  was  sold 
for  $60  off  on  account  of  the  fact  that  it  was 
represented  that  the  car  had  been  used  a  lit- 
tle for  demonstration  purposes.  Walter 
Schultz,  who  made  the  purchase,  said  that 
when  he  and  Koebig  went  to  San  Antonio  to 
buy  the  machine,  they  looked  at  this  one  a&d 
told  the  agent  they  preferred  one  that  had 
not  been  used,  but  the  agent  said : 

"Why,  this  macliine  has  only  been  used  for 
demonstrating  to  proepectiTe  buyers.    The  same 
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guaranty  coven  it  Tou  can  ran  It  aronnd 
town  a  few  timea,  and  it  will  look  like  it  has 
been  used  a  little." 

But  be  stated  that  It  was  as  good  as  new, 
and  Schidtz  thought  he  was  bnying  a  new 
truck  that  had  only  been  used  for  demonstra- 
tion purposes  moderately,  for  which  use  the 
price  was  cut  ^.  The  price  they  bad  made 
was  $2,100,  but  it  was  sold  for  $2,050.  So  the 
sellliig  price  could  make  no  difference. 

[7]  This  la  not  a  suit  for  rescission  of  the 
contract  of  sale,  but  is  an  action  to  recover 
money  paid  for  a  worthless  machine,  and, 
where  goods  are  shown  to  be  worthless,  it  Is 
not  necessary  to  retnni  same.  Outta-Percha 
&  Rubber  Mfg.  Co.  v.  City  of  Cleburne,  107 
S.  W.  157;  Westlnghonse  Electric  &  Mfg.  Co. 
▼.  TroeU,  30  Tex.  Civ.  App.  200,  70  S.  W.  324; 
Ash  ▼.  Beck  et  al.,  68  S.  W.  53;  Hallwood 
Cash  Register  Co.  v.  Berry  et  al.,  35  Tex.  CIt. 
App.  554, 80  8.  W.  867. 

[t]  The  testimony  complained  of  being  ad- 
mitted, under  the  twenty-fourth  assignment, 
was  not  admitted  to  vary  the  terms  of  the 
written  contract,  but  was : 

"Mr.  Peters  stated  to  me  that,  if  at  any  time 
we  had  any  trouble  with  the  truck,  they  would 
send  a  machinist,  no  matter  where  it  was,  to 
repair  it  and  get  it  in  good  running  order." 

It  seems  to  have  been  admitted  to  show  the 
appellee's  good  faith  In  requesting  that  a 
skiUed  mechanic  be  sent  to  repair  the  car. 

All  assignments  not  specifically  mentioned 
are  overruled,  and  the  Judgment  is  affirmed, 


PINK  et  al.  v.  BROWN.     (No.  612.)* 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Feb.  3,  1916.    On  Rehearing,  Feb.  24, 1916.) 

1.  Mastkk  and  Sekvant  <S=>88  —  Lending 
Servant— Direction  and  Contbol. 

Where  a  servant  is  sent  by  his  master  to  do 
work  for  a  third  person,  he  is,  for  the  time 
being,  the  servant  of  him  who  exercises  direc- 
tion and  control  over  the  servant  in  the  pros- 
ecution of  such  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  EHg.  |S  144^151;  Dec.  Dig.  «=» 
88.] 

2.  Mastbb  and  Sebvant  9=»284  —  Lendinq 

SEBVANIV— DlHECMON    AND    CONTBOI/— QUES- 
TION FOB  Jury. 

In  an  action  by  the  servant  of  a  machine 
company  to  recover  against  defendants,  to 
whose  ice  plant  he  was  sent  by  his  employer 
for.  the  purpose  of  repairing  a  boiler,  the  ques- 
tion whether  in  the  perfonnanee  of  such  task 
plnintiff  was  subject  to  the  direction  and  con- 
trol of  defendants  or  of  his  own  employer,  as 
determining  where  the  status  of  master  and 
servant  lay  in  the  particular  instance,  held  for 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  if  1000-1090,  1092-1182; 
Dec.  Dig.  <S='284.] 

3.  Masteb  and  Sekvant  «=>276  —  Lbndino 
SiavANT  —  In JUBT  —  Direction  and  Cok- 

TBOI^-EVIDENCE. 

In  an  action  by  the  servant  of  a  machine 
company  to  recover  for  personal  injury  sus- 
tained while  repairing  a  boiler  at  defendants' 
ice  plant,  where  he  had  been  sent  by  his  em- 
ployer to   make   such  repairs,   the  issue  being 


whether  plaintiff  was,  for  the  time  being,  de- 
fendants' servant  so  as  to  bar  his  recovery  on 
the  ground  that  his  injury  was  caused  by  the 
negligence  of  a  fellow  servant,  evidence  held 
sufficient  to  support  the  finding  of  the  jury 
that  in  prosecuting  such  work  pluntiff  remained 
subject  to  tlie  direction  and  control  of  Itis  em- 
ployer. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  fif  950-962,  964,  959,  970, 
976;   Dec.  Dig.  <8=a276.] 

4.  Masteb  and  Sebvant  ^s>297— OoifTBiBV- 
TOBT  Neolioenoe— FlITDINaS. 

,  Where  in  sndi  action  the  jury  found  that 
plaintiff  failed  to  exercise  care  for  his  own 
safety  in  doing  the  work  about  the  boiler,  and  in 
the  following  finding  foimd  that  such  failure  did 
not  proximately  cause  or  contribute  to  his  in- 
jury, the  latter  finding  was  not  unwarranted  on 
the  ground  that,  if  he  was  guilty  of  negligence, 
as  found  by  the  preceding  finding,  such  negli- 
gence was  necessarily  a  proximate  cause,  since 
tiiere  was  nothing  to  indicate  what  act  the  jury 
had  in  mind  when  it  made  such  general  finding 
that  plaintiff  was  guilty  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  U  U95-1198;  Doc  Dig. 
€=3297.] 

5.  Masteb  ahd  Sebvakt  «s»297  —  QcnkbaIi 
Finding   of  Conikibutobx  Neguobnce— 

CONTBADICTING  ADVEBSE  FINDINGS  ON  SPB- 

crpio  Acts  Pi;eadBd. 
Where  defendants  ^eaded  specifie  acts  of 
contributory  negligenoe  m  such  action,  and  the 
jury  found  that  plaintiffi  was  not  guilty  there- 
of, the  general  finding  that  plaintiff  did  not  ex- 
ercise care  for  his  own  safety  In  and  about  the 
work  was  immaterial,  since,  though  plaintiff 
™*y.-''*^*  l**^"  negligent  in  some  respect  not 
specified,  a  defense  could  not  be  predicated  up- 
on an  act  of  contributory  negligence  not 
pleaded. 

[Ed.  Note.— For  other  casea,  see  Master  and 
^^t.  Cent.  Dig.  fi  1195-1198;    Dea  Dig. 

6.  Pabtnmshbp  <S=>30— Lessob  and  Lbsskb 
OF  Ice  Plant— Injury  to  Wobks£an— Shab- 

INO  PEOFTPB— I/IABILITT. 

Wh«e  defendant  lessors  had  leased  an  ice 
plant  to  defendant  operators  under  an  agree- 
ment that  all  net  profits  in  excess  of  a  certain 
sum  should  he  shared  between  the  parties,  such 
lessors  were  partners  of  the  lessees,  and  lia- 
ble as  such  to  a  workman  injured  through  les- 
sees negligence  while  repairing  a  boUer  in  the 
plant. 

of^^*'*^7"y,?'.2'*'«''  <»««'  see  Partnership, 
Cent  Dig.  U  88-48;  Dec.  Dig.  <8=»30,] 

An>eal  from  District  Court,  El  Paso  Coun- 
ty;   P.  R.  Price,  Judge. 

Action  by  H.  E.  Brown  against  W.  W.  Fink 
and  others  to  recover  for  personal  Injuries. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Affirmed. 

Wallace  &  Gardner,  Peyton  F.  Edwards, 
J.  G.  McGrady,  and  R.  E.  Thomason,  all  of 
El  Paso,  for  appellants.  F.  G.  Morris  and 
Chas.  Owen,  both  of  El  Paso,  for  appellee. 

HIGGINS,  J.  This  U  a  suit  by  Brown 
against  Fink  &  Smith,  a  copartnership,  and 
the  El  Paso  Ice  &  Refrigerator  Company,  a 
corporation,  to  recover  damages  arising  from 
personal  injury.  Recovery  against  said  cor- 
poration was  sought  upon  the  theory  that  It 
was  a  partner  of  Fink  &  Smith. 


sFor  other  ca«cs  Me  same  tople  and  KBY-N  UMBER  In  all  Key-Namlxred  DIgetu  and  IndezM 
'Application  tor  writ  ot  error  pending  lo  Supreme  court. 
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On  Mardi  4,  1910,  the  d^endanta  entered 
Into  a  written  contract  between  themselyea, 
whereby  said  corporation  leased  to  Fink  & 
Smith  an  ice  manufactory  for  a  period  oC 
three  years  at  an  annual  rental  of  $10,000  to 
be  paid  by  the  lessees,  who  also  agreed  to 
pay  the  corporate  franchise  tax  and  one-half 
the  state  and  county  taxes.  The  contract 
contained  ttils  further  stipulation,  viz.: 

"In  consideration  that  the  lessor  will  pay  one- 
half  of  the  said  taxes,  It  is  agreed  that,  should 
the  lessee  make  a  net  profit  of  more  than  ten 
thousand  (110,000.00)  dollars  annually  during 
any  one  or  more  years  of  this  lease,  the  suinplus 
above  ten  thousand  (|10,000.00)  dollars  shaU  be 
divided  equally  between  the  lessor  and  the  les- 
see. And  this 'is  to  be  done  whether  the  profit 
comes  from  the  operation  of  the  plant  or  from 
closing  it  down  and  not  operating  it" 

At  the  time  of  plalntUTs  Injury  the  Ice 
plant  was  being  operated  by  Fink  &  Smith 
under  said  contract  The  defendants  Fink 
ft  Smith  requested  the  Darfoyshire-Harvie 
Iron  Se  Machine  Company  to  repair  a  boiler 
on  the  premises  ai  defendants  by  removing 
damaged  fines  therefrom  and  placing  therein 
new  flues.  Plaintiff  was  a  boiler  maker  In  the 
employment  of  the  Darbyshlre-Harvle  Com- 
pany, and  was  directed  by  them  to  make  snch 
repairs  on  a  boiler  to  be  shown  him  by  Fink 
&  Smith.  Plaintiff  went  upon  said  premises 
for  the  purpose  of  making  such  repairs,  and 
Bald  defendants  furnished  him  a  helper  in 
hla  work.  Plaintiff  entered  the  b<dler  and 
commenced  the  work  of  removing  the  dam- 
aged flues  and  replacing  same  with  new  flues. 
The  boiler  in  which  plaintiff  was  working 
was  connected  by  a  drainpipe  with  another 
boiler  which  was  in  use  and  termed  a  "live" 
boiler.  Plaintiff  had  opened  the  drain  cock 
of  the  boiler  In  which  he  was  working  and 
left  same  open.  While  he  was  so  situated, 
an  employe  of  Fink  &  Smith  discharged  hot 
water  and  steam  into  the  boiler,  whereby 
plaintiff  received  the  Injury  of  which  he 
complains.  This  hot  water  and  steam  was 
discharged  from  the  "live"  boiler  through  the 
drainpipe  connecting  the  boilers.  The  alle- 
gations of  plaintiff's  petition  present  a  state 
of  facts  showing  that  he  was  doing  the  work 
upon  the  boiler  as  an  employe  of  the  Darby- 
shlre-Harvle Company,  and  that  said  com- 
pany was  engaged  In  making  the  repairs  up- 
on said  boiler  as  an  Independent  contractor. 

The  defendants  answered  by  pleas  of  as- 
sumed risk  and  contributory  negligence.  The 
allegations  of  the  petition  that  plaintiff  was 
the  servant  of  the  Darbyshlre-Harvle  Com- 
pany, who  was  repairing  the  boiler  as  an  In- 
dependent contractor,  were  denied,  and  facts 
were  averred  showing  that  plaintiff  became 
an  employe  of  defendants  and  that  his  In- 
juries were  dne  to  the  negligence  of  a  fellow 
servant  in  discharging  the  steam  and  hot 
water  Into  the  boiler.  The  £1  Paso  Ice  & 
Refrigerator  Company  also  defended  upon 
the  ground  that  it  was  not  a  partner  of 
Fink  &  Smith.  Other  Issues  raised  by  the 
defendants'  pleadings  are  not  pertinent  to  a 


conslderati<m  of  the  questions  here  presoited. 

The  canse  was  tried  before  a  jury  and  sub- 
mitted upon  special  issues.  In  response  to 
the  Issues  submitted  facts  were  found  as 
follows:  Saylor,  the  engineer  of  Fink  & 
Smith,  applied  to  Darbyshlre-Harvle  Iron  Jfc 
Machine  Company  to  send  a  boiler  maker  to 
the  ice  plant  to  perform  the  spedflc  job  of 
putting  flues  in  a  boUer.  The  company  sent 
Brown  to  put  said  flues  In  defendant's  boiler 
at  the  ice  plant  At  the  time  of  his  Injury 
Brown  was  engaged  In  the  work  of  putting 
In  flues  In  said  boiler,  or  In  work  necessarily 
Incident  thereto.  In  the  performance  of  the 
work  Brown  was  subject  to  the  supervision 
and  direction  of  the  Darbyshlre-Harvle  Com- 
pany. An  employe  of  defendant  Fink  & 
Smith,  In  blowing  in  steam  in  the  boiler 
where  plaintiff  was  at  work,  under  all  the 
facts  and  circumstances,  failed  to  exercise 
ordinary  care  for  Brown's  safety,  and  his  in- 
juries were  proximately  caused  by  said 
failure  to  exercise  ordinary  care.  While 
Brown  was  engaged  In  removing  and  r^lac- 
Ing  the  flues  In  the  boiler  for  the  El  Paso 
Ice  &  Refrigerator  Company,  he  was  acting 
in  furtherance  of  the  business  of  the  Darby- 
shlre-Harvle Company.  Fink  &  Smith's  em- 
ployes \a  charge  of  the  plant  and  boilers  did 
not  exercise  control  over  the  manner  and  way 
in  which  Brown  did  his  work  in  and  about 
removing  and  replacing  the  flues  in  the  boil- 
er in  question.  Plaintiff,  Brown,  on  the 
morning  prior  to  his  acddent  opfflied  the 
drain  cock  and  left  the  same  open.  Brown 
knew,  or  by  the  exercise  of  ordinary  care 
Incident  to  the  work  tn  which  he  was  en-' 
gaged  coald  have  known,  that  the  dralnp^ 
connecting  Into  the  boiler  where  be  was  work- 
ing and  through  which  the  steam  and  hot 
water  flowed  that  caused  his  injury  was  con- 
nected with  the  other  live  boiler.  He  was 
not  guilty  of  negligence  in  going  to  work  In 
the  boiler  where  he  received  his  Injuries 
without  first  closing  the  drainpipe  or  seeing 
that  same  was  dosed.  He  was  not  guilty  of 
negligence  in  entering  the  boiler  and  going  to 
work  on  the  morning  of  the  date  of  his  in- 
jury In  not  closing  or  seeing  that  the  blow- 
off  pipe  in  the  boiler  was  closed.  Brown  was 
damaged  in  the  sum  of  |6,000  by  his  inju- 
ries. Other  findings  by  the  jury  will  be  here- 
inafter stated. 

Upon  the  findings,  judgment  was  rendered 
In  fkivor  of  Brown  against  all  defendants. 

Appellee  seeks  to  hold  the  defendants  liable 
for  his  injuries  under  the  rules  applicable  to 
one  invited  on  the  premises  of  another  to  do 
something  for  the  owner  of  such  premises. 
Appellants  assert  that  the  evidence  discloses 
he  was  their  servant  and  was  injured  by  the 
negligence  of  a  fellow  servant  If  negligence 
there  was.  It  was  not  denleid  by  appellee 
that  he  was  the  fellow  servant  of  the  fireman 
who  discharged  the  steam  Into  the  boiler 
where  he  was  working,  If  he,  Brown,  was  a 
servant  of  defendants.    But  he  denies  that  he 
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was  their  servant  and  saya  be  ocenpled  tbe 
position  of  a  servant  of  an  Independent  con- 
tracted, namely,  Darbyshlre-Harrle  Iron  ft 
Machine  Company. 

[1]  Appellants  direct  our  a^ntlon  to  a 
nnmber  of  cases  In  this  and  other  states 
where  the  rule  has  been  announced  that, 
where  one  person  lends  his  servant  to  an- 
other for  a  particular  employment,  the  serv- 
ant, for  anything  done  In  that  particular 
employment,  must  be  considered  tbe  servant 
of  the  one  to  whom  be  is  lent,  although  he 
remains  tbe  general  servant  of  tbe  person 
who  lent  him ;  and,  If  the  servant  rec^ves  an 
Injury  In  such  employment  from  tbe  negli- 
gence of  a  servant  of  the  person  to  whom  he 
is  lent,  he  cannot  recover  therefor ;  the  teat 
to  determine  tbe  status  of  the  employ^  being 
whether  in  tbe  particular  service  he  is  en- 
gaged to  perform  be  continues  liable  to  tbe 
direction  and  control  of  his  master  or  be- 
comes subject  to  that  of  the  party  to  whom 
he  Is  hired  or  lent.  Judson  et  aL  v.  Tucker, 
1^  S.  W.  225 :  Edmundson  ▼.  Coca-Cola  Co., 
160  S.  W.  273 ;  Walker  v.  Elec.  Ry.  Co.,  118 
S.  W.  654;  Wallace  v.  Southern,  etc.,  91 
Tex.  18,  40  S.  W.  399;  Delory  v.  Blodgett, 
185  Mass.  126,  69  N.  E.  1078,  64  L.  R.  A.  114, 
102  Am.  St  Rep.  328;  Brady  t.  Railway  Co., 
114  Fed.  100,  62  C.  0.  A.  48,  57  L.  B.  A.  712 ; 
26  Cyc.  1285. 

[2]  Bnt  the  Jury  In  this  case  has  found 
that  In  tbe  performance  of  bis  task  Brown 
was  subject  to  -the  supervision  and  direction 
of  the  Darbyshlre-Harvle  Company;  and 
Fink  &  Smith's  employes  In  charge  of  the 
plant  and  boilers  did  not  exercise  control 
over  tbe  manner  and  way  In  which  Brovra  did 
bis  work  in  and  about  removing  and  replac- 
ing the  flues  in  the  boiler  in  question.  The 
question  whether  the  relation  of  master  and 
servant  exists  is  one  of  fact  for  tbe  Jury,  or 
such  tribunal  as  may  be,  in  tbe  given  In- 
stance, Intrusted  with  the  function  of  de- 
ciding such  issue,  where  the  evidence  as  to 
the  material  circumstances  is  conflicting. 
So,  If  there  be  evidence  to  support  tbe  findings 
Jnst  noted.  Brown,  in  view  of  tbe  test  laid 
down  in  the  authorities  to  which  we  have 
referred,  could  not  be  considered  the  serv- 
ant of  defendants. 

[3]  Nold,  an  ofiSdal  of  tbe  Darbyshlie- 
Harvie  Company,  In  substance,  testified  that; 

He  had  a  notation  on  his  books  of  an  order 
given  by  defendants  for  a  boiler  maker  to  go 
over  to  their  place  and  work.  His  company  was 
not  to  furnish  any  material  at  all,  and  did  not 
farnish  any  flues  or  material.  Defendants  were 
to  have  tbe  material  on  tbe  ground.  The  man 
was  to  put  in  the  flues.  He  was  to  go  to 
whoever  was  in  charge  of  the  boiler  to  get  in- 
structions. The  man  in  charge  of  the  boiler 
would  show  him  tbe  place  to  work  and  the  flues 
tiiey  wanted  taken  out  "We  had  no  contract 
to  do  the  work.  We  sent  them  a  man  to  do 
tbe  job.  Loaning  them  a  man  or  hiring  them  a 
man  does  not  exactly  express  it  We  furnish- 
ed no  helper.  They  were  to  furnish  a  helper 
and  the  material.  We  charged  them  90  cents 
an  hour.  We  had  no  understanding  beforehand. 
We  were  to  get  what  was  customary  for  tiie 


man  we  sent  orer.  l%ey  oonid  have  laid  him 
off — sent  him  back  to  oar  shop  any  time  they 
wanted  to.  They  had  no  antnori^  to  discharge 
him.  They  could  discontinue  the  Job  any  time 
they  saw  fit,  whether  the  work  was  completed 
or  not  completed.  If  be  pat  the  work  in  one 
way,  and  they  did  not  like  it  they  could  have 
stopped  him.  He  was  to  do  the  job  the  way 
they  wanted  it  done.  He  was  under  oar  fore- 
man, but  our  foreman  was  not  there.  Ow 
foreman  may  have  gone  over  there  part  of  the 
time,  but  was  not  there  all  of  the  time.  I  don't 
know  that  the  foreman  was  there  at  alL  We 
would  allow  him  to  work  there  until  he  finished 
the  work  according  to  the  way  defendants  want- 
ed it  done.  We  would  expect  bim  to  do  the 
work  any  way  tbey  wanted  it  done.  If  it  came 
to  a  question  of  whether  he  should  receive  or- 
ders from  one  or  the  other,  our  foreman  was 
the  man  to  whom  he  would  look  for  authority. 
When  Brown  was  over  there,  he  was  doing  this 
particular  piece  of  work  according  to  the  di- 
rection of  the  men  who  were  paying  us  to 
have  it  done  that  way.  I  do  not  think  they 
gave  bim  any  directions  about  doing  the 
work.  If  it  came  to  a  question  of  authority 
to  direct  how  he  should  do  it  he  would  have  to 
come  to  our  foreman.  If  he  was  told  to  put  a 
particular  fiue  in  there,  he  would,  theoretically, 
have  to  come  back  to  our  foreman  to  find  out 
whether  he  would  do  It  or  not  If  he  was  di- 
rected by  tbe  foreman  of  the  ice  factory  to  put 
in  the  flue,  he  would  not  have  to  come  and  find 
out  of  our  foreman  whether  he  should  do  that 
or  not  because  he  was  sent  to  do  that  work. 
If  tbe  question  arose  as  to  whether  he  was  doing 
it  properly  or  not  he  would  have  to  take  or- 
ders from  our  foreman.  If  we  sent  a  man  over 
there  to  work,  he  Is,  theoretically,  under  the 
orders  of  our  foreman  and  not  theirs." 

Saylor,  the  chief  engineer  of  defendants, 
testified  substantially  as  follows: 

That  be  was  chief  engineer  of  defendants  and 
in  charge  of  the  engines  and  operation  of  the 
steam  engines  and  the  work  upon  them;  that 
Brown  was  working  by  the  hour  under  his  di- 
rection; that  he  had  authority  to  take  Brown 
off  the  boiler  and  send  him  back  to  tbe  Darby- 
shire-Harvie  Company  at  any  time.  "We  were 
paying  the  machine  company  90  cents  an  hour 
for  his  services.  He  was  loaned  to  defendants 
for  that  work.  When  I  called  the  machine  com- 
pany to  send  us  a  boiler  maker,  I  did  not  tell 
them  what  I  wanted  of  him." 

Plaintiff,  Brown,  testified.  In  sabstanoe,  to 
tbe  following  effect: 

"I  went  to  the  plant  of  defendants  by  order 
of  Mr.  Black,  the  boiler  malier  foreman  for 
Darbyshire-Harvie  Company.  He  directed  me 
to  put  in  flues  over  there  in  a  boiler.  After  re- 
ceiving that  instruction,  I  went  to  defendant's 
plant  and  reported  at  the  office  that  I  was  a 
boiler  maker  and  sent  over  there  to  do  the  work 
of  putting  in  flues.  They  told  me  to  go  out  and 
see  Mr.  Saylor,  the  chief  engineer.  I  went  out 
and  saw  Saylor,  who  said:  'Go  and  see  Kindred, 
the  assistant  engineer ;  he  will  show  you  what 
flues  he  wants  put  in,  and  also  show  you  the 
flues.'  Mr.  Kindred  showed  me  the  flues,  and  I 
proceeded  to  cut  out  the  old  flues  and  put  in  the 
new  ones.  No  one  was  there  directing  me  how  to 
do  the  work.  Engineers  are  not  skilled  or  com- 
petent to  direct  that  work  or  work  such  as  I  was 
doing.  Mr.  Saylor  was  not  attempting  to  direct 
me.  There  was  no  communication  at  all  i>e- 
tween  me  and  Mr.  Saylor  in  regard  to  what  I 
was  doing  after  I  got  there  to  work.  Tliere  was 
none  between  me  and  Mr.  Kindred  as  to  how  I 
was  doing  the  work,  or  no  one  else  on  the  prem- 
ises. The  main  steam  pipe  in  top  was  leaking. 
When  I  first  went  there,  I  reported  to  some  «l- 
ficiala  of  tbe  ice  company.  I  first  started  to 
cut  out  the  flues.  The  assistant  engineer,  Kin- 
dred, told  me  where  to  go  at  that  time.    It  was 
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my  inatmctioBa  and  I  went  thtre  to  take  ont 
flues  and  put  in  some  flues.  I  was  all  day  cut- 
ting them  out  The  Mexican  helped  me  the 
first  day.  The  second  day  I  was  putting  in  flues. 
I  got  the  flues  from  the  ice  company.  I  took 
them  out  of  tiie  stock  then.  Mr.  Kindred  told 
me  where  to  find  them.  He  showed  me  the  ones 
to  take  out.  I  did  not  do  that  under  his  in- 
struction. He  told  me  where  they  were,  and  I 
went  and  pot  than  in.  He  says:  'Here  are  the 
flues.'  I  went  and  got  them.  Then  I  took  them 
and  the  Mexican  and  mysdf  put  them  in.  I 
was  controlling  my  Mexican  nelper.  I  don't 
know  tliat  they  could  have  taken  me  away  any 
time  they  got  ready.  If  they  bad  come  there 
and  told  me  to  get  out,  I  suppose  I  would  have 
gotten  out  and  gone  back  and  reported  to 
Darbyshire-Harvie  Company.  The  first  work 
waa  catting  out  the  fine* ;  then  the  next  work 
was  putting  in  the  floes.  I  did  not  know  which 
flues  I  was  to  work  on  or  cut  out  until  I  got 
there  and  the  assistant  engineer  pointed  them 
oat.  When  he  pointed  them  out  I  went  to  work 
on  them.  I  only  cat  ont  those  he  showed  me  and 
said  they  wanted  cut  out  When  I  got  those  cat 
out,  he  went  and  got  the  flues  tarnished  by 
them  and  put  them  hi." 

We  think  the  testimony  of  Nold  and  plain- 
tiff suflBclent  to  support  the  finding  of  the 
jury  upon  the  Issue  of  direction  and  control 
of  Brown  In  the  manner  of  doing  the  work. 
On  this  point  it  is  Important  to  understand 
what  Is  meant  by  control  and  direction.  It 
does  not  mean  merely  pointing  out  the  ob- 
ject to  be  worked  upon  or  the  material  to 
be  osed.  It  means  snperrlslon  as  to  the  prop- 
er doing  of  the  work  in  a  sklUfnl  and  work- 
manlike manner.  In  Walker  v.  Hallway  Co., 
103  Tex.  269,  126  S.  W.  262,  Judge  Galnea 
said: 

"That  the  work  was  to  be  done  and  how  to  do 
it  is,  in  our  opinion,  a  very  different  thing 
from  directing  Hie  work  as  it  was  done." 

In  Gayle  v.  Car  &  Foundry  Co.,  177  Mo. 
427,  75  S.  W,  987,  It  was  held  that  the  re- 
toitlon  of  a  general  supecvision  over  the 
place  where  work  is  done  and  of  the  right 
to  inspect  various  pieces  of  work  to  see  tC 
they  conform  to  contract  does  not  render  the 
relations  between  the  parties  that  of  master 
and  servant,  rather  than  of  independent  con- 
tractors, so  as  to  make  the  fellow-servant 
rule  api^lcable. 

A  Canadian  case  is  thus  noted  and  summa- 
rized by  Mr.  Iiabatt  in  his  work  cm  Master  & 
Servant  (2d  Ed.)  vol.  1,  p.  208: 

"A  verdict  finding  that  the  servant  of  a  plumb- 
er who  was  sent  to  assist  the  employes  of  a  gas 
company  in  making  connections  between  their 
main  and  the  pipes  leading  to  adjacent  build- 
ings was  not  their  fellow  servant  will  not  be  set 
aside,  where  it  appears  that  he  was  paid  for  his 
work  by  the  plumber,  and  was  in  no  wise  sub- 
ject to  the  directions  of  the  company,  except  in 
so  far  as  their  agents  pointed  out  to  him  the 
place  where  the  connections  were  to  be  made. 
St  John  Gaslight  Co.  v.  Hatfield  (1804)  23 
Can.  S.  C.  164,  affirming  (1893)  32  N.  B.  100." 

In  DriscoU  ▼.  Towle,  181  Mass.  416,  63 
N.  B.  922,  Chief  Justice  Holmes  lays  down 
the  general  principle  that  the  mere  fact  that 
a  servant  is  sent  to  do  worU  pointed,  out  to 
him  by  a  person  who  has  made  a  bargain 
with  his  master  does  make  him  that  person's 
aervaat,  and  thus  discusses  Its  applicability 
to  the  circumstances  before  the  court: 
183  aw.-4 


"The  eontraet  between  the  defendant  and  the 
electric  light  company  was  not  stated  in  terms, 
but  it  fairly  could  have  been  found  to  have  been 
an  ordinary  contract  by  the  defendant  to  do  his 
regular  businesa  by  his  servants  in  the  common 
way.  In  all  probability  it  was  nothing  more. 
Of  coarse,  in  such  cases  the  party  who  employs 
the  contractor  indicates  the  work  to  be  done, 
and  in  that  sense  controls  the  servant  as  he 
would  control  the  contractor  if  he  were  present 
But  the  person  who  receives  such  orders  is  not 
subject  to  the  general  orders  of  the  part;^  who 
gives  them.  He  does  his  own  business  in  his 
own  way,  and  the  orders  which  he  receives 
simply  point  out  to  him  the  work  which  he  or 
his  master  has  undertaken  to  do.  There  is  not 
that  degree  of  intimacy  and  generality  in  the 
subjection  of  one  to  the  other  which  is  necessary 
in  order  to  identify  the  two  and  to  make  the 
employer  liaUe  under  the  fiction  that  the  act 
of  the  employe  is  his  act." 

In  volume  1,  {  25^  Labatt,  Master  &  Serv- 
ant (2d  Hid.),  itiswld: 

"It  is  well  settled  that,  where  one  person  is 
performing  work  in  which  another  is  beneficially 
interested,  the  latter  may  exercise  over  the  for- 
mer a  certain  measure'  of  control  for  a  definite 
and  restricted  purpose,  without  incurring  the 
responsibilities,  or  acquiring  the  immunities, 
of  a  master,  with  respect  to  the  person  control- 
led." 

In  Stewart  v.  California  Imp.  Co.,  131  Cal. 
125,  63  Pac.  177.  52  L.  R.  A.  205,  the  court 
said: 

"The  company  was  to  furnish  the  roller  and 
engineer  and  fuel  for  so  much  a  day,  and  the 
superintendent  of  streets  was  to  control  the 
movements  of  the  roller  by  directing  as  to  what 
portion  of  the  street  should  be  rolled,  and  when 
sufficiently  rolled.  Neither  the  superintendent 
of  streets  nor  his  foreman  presumed  to  direct  the 
engineer  in  reference  to  the  management  of  the 
engine  in  regard  to  the  pressure  of  the  steam, 
or  how  or  when  it  should  be  applied  or  shut  off, 
or  in  reference  to  the  escaping  of  steam  through 
the  safety  valve.  No  one  not  an  engineer,  or 
having  some  knowledge  or  experience  In  refer- 
ence to  the  management  of  an  engine,  would  as- 
sume to  direct  the  engineer  in  reference  to  such 
matters.  As  he  was  the  one  to  know,  and  not 
the  superintendent  of  streets  or  Us  foreman, 
whether  there  was  danger  in  the  escaping  of 
steam  through  the  safety  valve,  the  duty  de- 
volved upon  him  to  give  people  warning  in  case 
there  was  such  danger :  and  for  injury  resulting 
from  negligence  in  this  respect  be,  and  the 
owner  of  the  engine,  who  put  him  in  charge  of 
the  same,  would   be  responsible." 

This  last  quotadoa  Is  peculiarly  applica- 
ble to  the  case  at  bar.  Here,  although  Say- 
lor,  a  mere  engineer,  claimed  skill  sufficient 
to  direct  a  boUer  maker  in  the  details  of  bla 
work,  though  no  spedflc  direction  is  testified 
to,  yet  Brown  testified  that  an  engineer  had 
no  training  by  reason  of  bis  vocation  In  boil- 
er making,  and  that  Saylor  bad  no  such 
knowledge  as  would  have  enabled  him  to  su- 
pervise him  in  the  details  of  his  work,  and 
that  Saylor  did  not,  in  fact,  assume  to  do  so. 
He  merely  pointed  out  the  place  to  work  and 
the  material  to  be  used.  The  jury  was  thus 
wa  ranted  in  deducing  from  the  testimony  of 
Nold  and  Brown  that  Brown  was  not  sub- 
ject to  the  direction  and  control  of  Saylor  as 
to  the  manner  In  which  the  work  of  cutting 
out  and  putting  in  the  new  flues  was  to  be 
done;  that  such  authority  as  Saylor  may 
have  possessed  did  not  go  to  this  extent. 
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In  this  connectloTi  It  may  be  noted  tbe 
jury  also  found  that  Saylor,  the  engineer 
of  Fink  &  Smith,  applied  to  the  Darbyshlre- 
Harrle  Company  to  send  a  boiler  maker  to  the 
Ice  plant  to  perform  the  specific  job  of  put- 
ting flues  In  a  boiler;  that  Brown  was  sent  to 
put  said  flues  In  the  boiler,  and  that,  while 
be  was  engaged  In  removing  and  replacing 
the  flues  tn  the  boUer,  he  was  acting  in  the 
furtherance  of  tbe  business  of  said  Darby- 
shlre-Harvle  Company.  In  Walker  t.  Rail- 
way Co.,  118  S.  W.  654,  and  In  the  same  case 
In  the  Supreme  Court,  108  Tex.  268,  126  S. 
W.  262,  where  tbe  question  arose  as  to  who 
was  the  plalntUTa  master,  stress  was  laid 
upon  whether  the  work  undertaken  by  the 
employ^  was  In  furtherance  of  his  master's 
r^ular  business,  or  was  done  aside  from 
and  for  the  benefit  of  the  person  for  whom 
he  was  sent  to  work.  Whether  the  employe 
was  seut  to  do  a  particular  job  or  to  do  any 
work  the  party  he  was  lent  to  might  put  him 
to  do  was  also  regarded  as  of  Importance  by 
the  majority  of  the  Supreme  Court.  But  It 
is  not  necessary  for  us  to  rest  our  decision 
upon  these  last-noted  findings,  as,  In  our 
judgment,  the  findings  upon  the  Issue  of  di- 
rection and  control  are  authorized  and  sup- 
ported by  the  evidence.  This  being  the  case, 
it  is  unnecessary  to  pass  upon  the  sufficiency 
of  the  evidence  to  support  tbe  finding  that 
Brown,  while  engaged  In  his  task,  was  act- 
ing In  furtherance  of  the  business  of  Darby- 
shire-Harrie  Company. 

[4,  S]  The  seventh  finding  was  that  Brown, 
In  the  performance  of  his  work  about  and 
In  the  boiler,  failed  to  exercise  ordinary  care 
for  his  own  safety;  the  eighth  finding  was 
that  such  failure  did  not  proximately  cause 
or  contribute  to  his  injury.  It  Is  assigned  as 
error  that  the  eighth  finding  Is  unwarranted, 
because.  If  he  was  guilty  of  negligence,  as 
was  established  by  the  seventh  finding,  such 
negligence  was  undoubtedly  a  proximate 
cause.  In  support  of  this  position  we  are  re- 
ferred to  Dowlen  v.  Texas  Power  Co.,  174 
S.  W.  676;  Culpepper  v.  Railway  Co.,  90 
Tex.  627,  40  S.  W.  386;  Railway  Co.  v.  Row- 
land, 90  Tex.  365,  38  8.  W.  756.  But  here 
there  Is  nothing  to  Indicate  what  act  the  jury 
had  In  mind  when  it  found  the  plaintiff  was 
negligent  of  his  own  safety  in  the  perform- 
ance of  his  work.  So  it  cannot  be  said  that 
such  negligence  was  undoubtedly  a  proxi- 
mate cause  of  his  Injury,  as  was  held  in  the 
dted  cases.  Furthermore,  tbelr  Inapplicabil- 
ity Is  apparent  when  we  consider  the  issues 
raised  by  the  pleadings  and  findings  thereon. 
The  specific  act  of  contributory  negligence 
pleaded  was  the  act  of  plaintiff  in  opening 
and  leaving  open  the  drain  cock  or  blow-off 
pipe  connecting  the  live  boUer  and  the  one  In 
which  he  was  working.  In  response  to  issue 
6A,  It  was  found  that  Brown  was  not  guilty  of 
negligence  In  so  doing;  In  response  to  issue 
8B,  that  such  negligence,  if  any,  on  his  part 
was  not  a  proximate  cause  of  his  injury;  in 
response  to  7B,  that  be  was  not  negligent  lu 


going  to  work  in  the  boiler  without  first  clos- 
ing the  drainpipe  or  seeing  that  same  was 
closed;  in  response  to  SA,  that  he  was  not 
negligent  In  entering  the  boiler  and  going  to 
work  without  closing  or  seeing  that  the  blow- 
off  pipe  In  tbe  boiler  was  closed.  These  lat- 
ter findings  are  abundantly  supported  by  the 
evidence.  Adverse  findings,  amply  supported 
by  the  evidence,  being  made  with  respect  to 
the  specific  acts  of  contributory  negligence 
pleaded,  the  general  finding  that  Brown  was 
negligent  In  the  performance  of  his  work  Is 
of  no  consequence.  A  defense  could  not  be 
predicated  upon  an  act  of  contributory  negli- 
gence not  pleaded.  Brown  may  have  been 
negligent  In  some  such  respect,  and  the  jury 
may  have  so  believed,  but  facts  not  pleaded 
cannot  form  the  basis  of  a  Judgment  Gln- 
ners,  etc.,  ▼.  Wiley  &  House,  147  S.  W.  829, 
and  cases  there  cited. 

[6]  The  only  remaining  questloa  In  tbe  case 
relates  to  the  issue  of  liability  upon  tbe  part 
of  tbe  El  Paso  Ice  &  Refrigerator  Company. 
Its  liability,  if  any,  rests  upon  the  theory 
of  a  partnership  between  the  parties,  created 
by  virtue  of  the  clause  in  the  lease  contract 
whereby  said  company  acquired  an  Interest 
In  any  net  profits  made  by  Fink  &  Smith  In 
excess  of  $10,000  annually.  In  a  most  able 
argument  counsel  for  tbe  company  urge  tbe 
view  that  this  clause  Is  Insufficient  to  create 
a  partnership  relation  when  the  parties  had 
no  intention  of  so  doing,  did  not  so  consider 
themselves,  and  there  was  no  holding  out  as 
such.  There  is  high  authority  for  their  posi- 
tion, but  we  understand  the  rule  in  Texas  to 
be  established  that  as  to  creditors  tbe  part- 
nership status  Is  deduced  as  a  matter  of  law 
from  a  contract  between  the  parties  to  shore 
in  tbe  profits  of  an  enterprise,  as  profits,  and 
not  merely  as  compensation  for  bis  time  or 
labor.  Cothran  v.  Marmaduke  A  Brown,  60 
Tex.  370;  Kelley,  etc.,  t.  Masterson,  100  Tex. 
38,  93  S.  W.  427 ;  Fouke  ▼.  Brengle,  51  S.  W. 
619;  Dilley  v.  Abrlght,  19  Tex.  Civ.  App.  487, 
48  S.  W.  648.  The  case  of  Buzard  ▼.  Bank, 
67  Tex.  83,  2  S.  Wi  64,  60  Am.  Rep.  7,  is  not 
an  exception  to  this  rule. 

If  there  is  to  be  a  departure  from  this  rule. 
It  is  tbe  province  of  the  Supreme  Court,  and 
not  of  this  court,  to  announce  tbe  same. 

Affirmed. 

On  Rehearing. 

In  tbelr  motion  for  rehearing  appellants 
criticize  that  portion  of  the  opinion  where- 
in it  is  stated: 

'The  specific  act  of  contributory  negligence 
pleaded  was  the  act  of  plaintiff  in  opening  and 
leaving  open  the  drain  cock  or  blow-off  pipe  con- 
necting the  live  boiler  and  the  one  in  which  he 
was  working." 

It  is  insisted  there  Is  a  general  allegation 
of  contributory  negligence,  and  that  there  are 
pacific  allegations  with  respect  to  other 
acts  of  contributory  negligence.  We  are  re- 
ferred to  the  tlilrd,  fourth,  sixth,  and  sev- 
enth paragraphs  of  the  answer  of  Fink  & 
Smith.     The  third  and  fonrtb  paragraphs 
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are  not  affirmattTe  defenaes,  btit  apedfie  de- 
nials of  the  allegations  of  tbe  petition  made 
in  accordance  with  chapter  127,  Oeneral 
Laws  of  Thirty-Third  Legislature,  and  can- 
not pr(q>erl7  be  considered  as  presenting  the 
afflrmatlTe  defense  of  contributory  negligence 
under  general  allegations.  Bnt,  if  so,  such 
general  allegations  are  controlled  and  lim- 
ited by  the  specific  all^ations  in  subsequent 
portions  of  the  answer. 

Paragraph  6  purports  to  be  a  plea  of  as- 
sumed risk.  Paragraph  7  presents  the  plea 
of  contributory  negligence,  and  we  think  it 
was  correctly  summarised  in  the  (jaoted  por- 
tion of  the  opinion.  It  may  be  that  portions 
of  paragraph  6  properly  present  Issues  of 
contribatory  negligence,  rattier  than  assom- 
ed  risk,  though,  professedly,  it  relates  to  the 
latter.  However  this  may  be,  the  answers 
of  the  Jury  to  tbe  various  issues  submit- 
ted preclnde  the  idea  that  defendants  at«  en- 
titled to  Judgment  upoin  any  Issue  of  con- 
tributory negligence  spedflcally  pleaded. 
And,  if  the  issues  submitted  to  the  Jury  do 
not  cover  all  Issues  of  negligence  spedflcally 
pleaded,  it  will  be  presumed  that  the  same 
were  resolved  against  appellants  by  the 
conrt. 

The  motion  Sot  rehearing  is  overroled. 


TUBMEB  et  aL  V.  HENDEBSON  «t  aL 
(No.  5640.) 

(Court  of  CSvil  Appeals  of  Texas.   Anstio.   Dec. 
16, 1916.    Behearing  Denied  Feb.  16,  1816.) 

1.  Cabbixbs  «=»228— Dauages  to  Livi  Stock 
— SuFFioiBnoT  of  Bvidence— Pabol  Con- 

TRACT. 

Evidence  in  an  action  for  damages  to  a  ahlp- 
ment  of  cattle  held  not  to  show  that  any  parol 
contract  of  shipment  was  ever  made. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  if  967-860:  Dec.  Dig.  «s>228.] 

2.  Cakbixbs  4s»20T— Shipment  or  Live  Stock 
— Bu.!,  or  Ladiho— ErrKOT. 

Where  there  was  no  contract  for  the  ship- 
ment of  Uve  stock  i^rior  to  the  execution  of  the 
written  oontract  signed  by  tbe  shipper,  the 
transportation  ot  the  live  stock  and  the  shipper 
under  the  contract  constituted  a  valuable  and 
sufficient  consideration  furnished  by  the  carrier, 
rendering  the  contract  binding  upon  the  shipper. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  12»-288;  Dec.  Dig.  «s>207.] 

8.  Oabbicbs  «s921&— Damaobs  to  Livi  Stock 

— NOTICB— Keasonablbnbss. 

A  provision  of  a  written  contract  for  the 
shipment  of  hve  stock  requiring  written  notice 
of  loss  or  damage  to  the  stock  or  delay  in  trans- 
porting it  or  decline  in  the  market,  etc,  and  the 
amount  of  damages  claimed  to  be  &1m  witliln 
120  days  thereafter  with  some  traffic  officer,  sta- 
tion agent  or  other  couveaient  local  agent  of 
the  carrier,  in  the  absence  of  any  showing  that 
such  notice  could  not  have  been  given  within 
such  time,  was  a  reasonable  stipulation. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  M  674-e86,  927,  928,  938-949;  Dec. 
Dig.  ^9218.] 


4.  Cabkdebs  9rs>228  Damaoe  to  IiIVX  Stock 
—Defenses— Failube  to  Notift  of  Loss- 
Evidence. 

Evidence  in  an  action  for  damages  to  a 
shipment  of  cattle  Jield  to  sostaln  the  defense  of 
the  shipper's  breach  of  a  stipulation  in  the  writ- 
ten contract  of  shipment  requiring  notice  of 
loss,  etc.,  to  be  given  within  120  days  to  some 
agent  of  the  carrier,  and  declaring  that  failure 
to  give  such  notice  should  bar  a  suit  for  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  967-960 ;  Dec.  Dig.  «=>228.] 

Appeal  from  District  Oourt,  Coleman  Coun- 
ty ;  John  W.  Goodwin,  Judge. 

Action  by  XL  Henderson  and  others  against 
Avery  Turner  and  another,  receivers  of  the 
Ft  Worth  &  Bio  Grande  Ballway  Company, 
and  the  Gulf,  Colorado  &  Santa  F6  Ballway 
Company.  Judgment  for  plaintlfl  against  tbe 
receivers  and  In  favor  of  the  Gulf,  Colorado 
ft  Sante  F6  -Eallway  Company,  and  the  re- 
ceivers appeal.  Affirmed  as  to  Gulf,  Colo- 
rado ft  Sante  Fd  Railway  Company,  and  as 
to  the  receivers  set  aside,  and  Judgment  ren- 
dered for  them. 

Andrews,  Streetman,  Barna  ft  Logue,  of 
Houston,  and  Lockett  ft  Bowe,  <tf  Ft  Worth, 
for  appellants.  Critx  ft  Woodward,  of  Cole- 
man, for  appellees. 

KEY,  0.  J.  U.  Henderson,  Will  Dlbrell, 
and  B.  Kingsbury  brought  this  suit  against 
the  Gulf,  Colorado  ft  Santa  V6  Ballway  com- 
pany and  the  receivers  of  the  Ft  Worth  & 
Bio  Grande  Ballway  Company,  and  recover- 
ed a  verdict 'and  Judgment  for  damages  to  a 
shipment  of  cattle  from  Menard,  Tex.,  to 
Brownwood,  Tex.  No  Judgment  was  ren- 
dered against  the  Gulf,  Colorado  ft  Santa  fi 
Ballway  Company,  and  the  receivers  of  tbe 
other  company  have  appealed. 

Appellants  averred  In  their  answer  that 
the  shipment  was  made  under  three  written 
contracts,  one  between  appellants  and  appel- 
lee Henderson,  covering  219  head,  another 
between  appellants  and  appellee  Kingsbury, 
covering  70  bead,  and  the  third  between  ap- 
pellants and  appellee  Dlbrell,  covering  111 
head  of  the  cattle  shipped;  and  appellants 
specially  pleaded  as  a  defense  a  stipulatioo 
in  the  contracts  referred  to,  wherein  appel- 
lees agreed,  as  a  condition  precedent  to  any 
right  of  action  for  loss  or  injury  to  the 
property  shipped,  or  for  delay  in  transport- 
ing same,  or  for  decline  In  the  market,  to 
give  notice  ih  writing,  setting  out  in  detail 
a  full  statement  of  the  losses,  injuries,  delay, 
and  decline  in  the  market  for  which  dam- 
ages are  claimed,  and  the  amount  thereof 
within  120  days  after  tbe  same  shall  have 
been  occasioned,  to  some  traffic  officer,  sta- 
tion agent  or  other  convenient  local  agent 
of  the  carrier.  Appellants  further  alleged 
that  such  stipulation  was,  under  tbe  facts 
and  circumstances  of  the  case,  a  reasonable 
stipulation. 

Beplying  to  appellants'  answer,  appellees 
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denied  that  the  wrltt«i  contracts  pleaded  by 
appellants  were  executed  by  appellees  or  ei- 
ther of  them  or  by  their  authority.  They 
further  averred,  In  substance,  that  If  they 
executed  the  contracts,  they  were  without 
consideration  and  void,  because  of  the  fact 
that  they  were  executed  after  appellants  had 
received  and  accepted  the  cattle  for  shipment 
under  a  prior  contract,  that  appellants  de- 
manded the  signing  of  the  contracts  as  a 
condition  precedent  to  proceeding  with  the 
transportation  of  the  cattle,  and  refused  to 
transport  same  under  tiie  original  contract, 
and  that  no  additional  consideration  was  re- 
ceived or  paid  for  the  execution  of  such 
written  contracts.  These  allegations  were 
specifically  denied  by  appellants,  as  were  all 
the  other  material  allegations  contained  in 
appellees'  pleadings. 

Without  discussing  in  detail  the  various 
assignments  of  error  presented  in  appellants' 
brief,  we  announce  our  conclusions  upon  the 
merits  of  the  appeal  as  follows: 

The  written  contracts  pleaded  by  appel- 
lants were  introduced  In  evidence.  The  tes- 
timony shows  that  the  stipulation  in  ref- 
erence to  notice  was  reasonable,  and  was  not 
complied  with,  and  fails  to  show  any  reason 
why  the  contracts  are  not  valid  and  enforce- 
able; and  in  Biq>port  of  these  conclusions 
we  copy  from  the  statement  of  facts  the  tes- 
timony given  by  appellees  themselves: 

"My  name  is  Upton  Henderson.  I  am  one  of 
the  plaintiffs  in  this  case.  I  live  at  Coleman, 
Coleman  county,  Tex.  I  and  the  other  plain- 
tiffs delivered  419  head  of  cattle  to  Avery  Turn- 
er and  G.  H.  Schleyer,  receivers  of  the  Ft 
Worth  &  Kio  Grande  Railway  Company  at 
Menard,  Tex.,  400  cows  and  19  calves.  They 
were  put  in  the  stock  pens  at  Menard  late  Sat- 
urday afternoon,  and  loaded  the  next  morning, 
Sunday  morning,  the  6th  day  of  October,  1913. 
I  had  a  conversation  with  Mr.  Lang  or  some 
one  Sunday  morning.  I  think  that  was  him ; 
some  one  in  the  office.  I  don't  know  whether 
it  was  their  agent  here  that  was  in  the  office. 
I  had  the  conversation  there  with  the  man  that 
was  representing  the  railway  company  Sunday 
morning  at  the  Frisco  office  at  Menard.  The 
man  I  was  talking  to  was  in  charge  of  the  of- 
fice there.  I  told  him  how  I  wanted  the  cat- 
tle billed.  I  told'  him  to  Santa  Anna.  He 
said:  'All  right'  The  cattle  were  then  in  the 
stock  pena  I  was  in  Ids  presence  when  I  asked 
him  if  the  cars  were  ready.  I  took  the  cattle 
and  put  them  in  the  pens,  and  told  him  that  1 
wanted  the  cattle  billed.  I  went  up  to  the 
stock  pens,  walked  on  up  there;  it  was  about 
three-quarters  of  a  mile ;  and  I  think  they  were 
up  there  to  load  the  cattle.  The  train  I  think 
was  there  before  I  got  there,  or  very  shortly 
afterwards,  and  started  to  load.  They  loaded 
them.  It  was  the  Ft  Worth  &  Rio  Grande, 
the  railroad  from  Menacdville  to  Brownwood. 
It  was  pretty  early  in  the  morning  Sunday,  I 
suppose,  maybe,  7:30,  when  I  went  up  to  the 
stock  pens.  It  was  not  raining;  both  Sunday 
and  Monday  were  sunshine  weather.  It  was 
not  raining  when  we  got  to  Brownwood.  After 
the  cattle  were  loaded,  I  think  we  all  rode  down 
on  the  cars  to  the  station — about  three-quarters 
of  a  mile,  I  guess,  a  good  long  distance.  At 
that  time  neither  myself  nor  any  of  these 
plaintiffs  had  signed  any  written  documents 
with  reference  to  this  shipment.  None  had  been 
presented  to  me  for  signing  by  the  company 


at  that  time.  The  movement  of  the  cattle  from 
the  stock  pena  to  the  depot  was  in  the  direction 
of  Brownwood,  in  the  direction  of  Santa  Anna 
by  rail.  As  to  the  condition  of  the  cars,  the 
floors,  the  way  they  were  bedded,  as  to  whether 
they  were  slick,  wet  or  dry,  I  only  examined 
the  last  two  cars  prior  to  loading,  and  I  imme- 
diately went  to  look  at  the  one  into  which  they 
were  fixing  to  load,  and  I  says:  Tou  can't 
load  into  that  car;  its  full  of  water.'  1  spoke 
to  tiie  man  loading  the  cattle^  He  said:  .'They 
are  all  that  way.'  They  were  pretty  near  aU 
that  way.  The  water  was  standing  in  puddles 
in  places.  One  place  three  or  four  feet  square 
looked  like  two  inches  deep  in  the  car.  I  look- 
ed at  the  rest  of  them  there,  ajiA  they  were 
standing  in  mud  and  slush,  all  of  them.  There 
were  11  cars.  They  had  been  bedded  prior  to 
the  time  I  arrived  there  that  morning.  They 
remained  in  that  condition  all  flie  way  to  Santa 
Anna.  I  accompanied  these  cattle  bom  Menaid 
to  Santa  Anna.  One  of  those  cattle  was  injur- 
ed in  loading  there  at  Menard.  One  was 
injured  at  Menard  in  putting  her  in  the 
chute  to  the  car,  and  as  she  was  being  load- 
ed her  hind  legs  dropped  in  between  a  part 
of  the  chute  and  the  platform  at  the  stock  pens, 
but  she  got  in  after  uiey  helped  her  up,  but  she 
was  hurt  in  the  hipt,  and  some  of  the  other  cows 
run  orex  her,  but  there  was  oidy  one  hurt  there. 
As  to  the  condition  of  the  cattle  when  they  ar- 
rived at  Santa  Anna,  they  arrived. 4  dead,  or 
5.  One  we  could  not  get  up,  and  aftem-ards 
died,  and  several  head  more  of  them  were  bad- 
ly bruised  up.  There  were  4  dead,  and  1  aft- 
erwards ;  we  could  not  get  it  op,  and  I  under- 
stand that  it  died  afterwards.  O,  yes,  sir; 
there  was  a  market  value  for  those  cattle, 
those  that  died  and  those  that  were  injured  or 
braised  at  Santa  Anna  at  the  time  of  the  deliv- 
ery.  I  think  I  was  acquainted  with  the  mar- 
ket value  at  the  time  of  delivery.  As  to  my 
experience  in  selling  and  baying  cattle,  I  buy 
and  sell  quite  a  good  deal,  a  bunch  or  two 
every  year.  I  deal  in  cattle,  raise  them,  and 
seU  them.  Right  around  $50  would  have  been 
the  reasonable  market  value  of  those  cattle 
that  were  killed  and  the  one  that  I  understand 
afterwards  died,  if  delivered  at  Santa  Anna 
alive  and  without  any  injuries  or  negligence  on 
the  part  of  the  defendants— $60  a  head.  If 
one  of  these  was  a  calf,  then  one  of  them  about 
$18  or  $20.  Some  of  the  other  cattle  that  were 
delivered  at  Santa  Anna  were  delivered  in  an 
injured  condition.  Some  of  them  liad  rubbed 
against  the  cars  and  were  skinned  ap.  Some 
were  skinned  on  the  tail  bones  and  nad  rub- 
bed against  the  cars.  As  to  whether  the  cars 
were  handled  so  that  they  were  jostled  about  or 
run  smoothly  and  easily,  well,  the  roadbed  whs 
pretty  rough,  and  they  had  a  good  deal  of 
switching  along  the  road.  I  don't  know  what 
was  done  at  Brownwood.  We  got  off  and  went 
to  supper,  and  they  was  tranuerred  from  the 
Frisco  to  the  Santa  Fe  while  we  were  gone  to 
supper,  and  when  we  got  back  they  were  al- 
ready hooked  onto  the  Santa  F6  train  that  was 
going  to  bring  us  out.  As  to  how  many  of  all 
these  remaining  410  head,  or  411  head,  I  be- 
lieve it  is,  414  head,  of  cattle  were  injured, 
well,  so  far  as  being  injured  goes,  there  was 
only  4  or  5  that  we  saw  that  morning  that  could 
hardly  traveL  I  quit  the  cattle  after  the  de- 
livery there.  The  other  two  plaintiffs  took  the 
cattle  home  with  them,  and  I  came  on  to  Cole- 
man. The  freight  on  those  cattle  was  paid  to 
the  Santa  Fe  at  Santa  Anna  after  our  arrival 
there.  I  did  not  pay  any  freight  to  the  receiv- 
ers and  their  agents  at  Menard.  As  to  whether 
the  cattle  were  transported  to  Santa  Anna  in 
the  same  cars  in  which  they  were  loaded  at 
Menard,  we  was  away  from  the  cattle  any- 
where from  35  minutes  to  an  hour  at  Brown- 
wood, but  they  looked  like  the  same  cars  and 
had  the  same  nnmben  and  the  same  name  that 
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they  had  when  we  got  there.  They  could  not 
have  unloaded  them ;  that  would  have  been  a 
pbyirical  impoasibiUty,  except  one  car  at  Brady ; 
we  unloaded  one  car  there.  I  told  the  conductor 
that  we  ought  to  unload  all  of  them  and  put 
tbem  in  cars  that  were  bedded,  and  be  said  that 
would  keep  ns  there  until  Tuesday.  Brady  ia  on 
the  Ft.  Worth  &  Bio  Grande  Railway,  on  the 
road  between  Menard  and  Brownwood,  and  the 
same  railroad  that  was  operated  by  the  defend- 
ants to  whom  I  delivered  the  cows.  I  Hiink  that 
the  correct  number  of  the  cattle  wa»  419  head, 
400  stock  cattle  and  19  calvea.  I  was  sup- 
posed to  own  2S0,  or  five-eighths  interest  In 
them.  I  owned  250  head  myself,  Mr.  Kines- 
bury  owned  60  head.  As  to  whether  Mr.  Di- 
brell  owned  the  remaining  119  head,  well,  the 
cattle  was  not  bought  exactly  that'  way.  Each 
man  was  to  get  the  calves  that  went  with  the 
mother  cow  when  they  were  divided.  The  the 
division  would  be  160  and  260.  I  bought  them 
tor  BO  much  per  head,  with  the  calves  thrown 
in,  and  I  supposed  that  we  would  divide  them 
that  way.  We  had  not  discussed  that  part  of 
it  at  the  time,  but  it  was  the  way  they 
were  divided.  I  bought  the  cattle  in  Menard 
<x>unty.  They  were  range  cattle.  Tou  ask  If 
they  were  wild  cattle,  t  answer,  about  like 
ordinary  range  cattle.  Ordinary  range  cattle 
are  wilder  than  cattle  that  do  not  run  on  the 
range.  I  don't  think  they  are  any  more  rest- 
leas  when  confined  in  the  cars  than  ordinary 
cattle.  You  ask,  'Don't  these  range  cattle,  when 
confined  in  a  small  pen  or  closed  cars,  don't 
they  run  over  each  other  and  hook  and  fight 
each  other?'  and  I  answer,  not  much,  not  more 
than  any  other  cattle  when  put  in  a  pen.  Tes ; 
I  owned  250  head  of  those  cattle.  Mr.  Dibrell 
owned  150  head,  and  Mr.  Kingsbury  owned  the 
balance,  except  the  calves,  which  go  with  the 
cows  to  which  they  belong.  As  to  whether  I 
bad  a  oonversatioa  with  Mr.  Lang  at  the  stock 
pens  or  at  the  depot,  I  may  have  had  a  second 
conversation  at  the  stock  pens.  I  had  one  at 
the  depot  before  I  went  to  the  stock  pens. 
The    stock   pens   at   Menard   are  about   three- 

Suarters  of  a  mile  from  the  depot,  or  something 
ke  that. 

"We  came  on  down  there  to  tjie  depot  and 
signed  our  contract.     As  to  whether  I  ship  a 

Sreat  deal  of  cattle  from  Menard,  I  think  I 
ave  had  three  shipments  out  of  Menard.  Dur- 
ing the  time  I  have  shipped  eattle  from  there  I 
have  never  failed  to  sign  a  contract  at  the 
depot.  The  other  shipments  were  previous  to 
this  shipment,  one  of  them,  and  one  since.  You 
ask  me  whether  I  went  ahead  and  loaded  my 
«attle  and  then  signed  the  contract  each  time, 
and  I  answer,  yes,  edr;  signed  my  contract; 
yes,  sir.  I  executed  my  contract  at  the  de- 
pot at  Menard.  It  is  a  fact  that  I  loaded  my 
stock  there  at  the  stock  pens  and  puUed  the 
train  up  to  the  depot,  and  then  went  in  and 
executed  the  contracts.  Yon  ask  me  during  the 
conversation  I  had  with  Mr.  Lang  didn't  I  state 
to  him  that  I  wanted  three  separate  contracts, 
that  I  wanted  one  two-carload  lot  to  Mr.  Kinn- 
tmry,  three-carload  lot  in  the  name  of  Mr.  Dl- 
breU,  and  the  others  in  my  name,  and  I  an- 
swer, yes,  sir.  As  to  whether  it  is  a  fact  that 
I  stated  to  Mr.  Lang  that  the  pnrpose  for 
which  I  wanted  them  billed  that  way  was  that 
I  wanted  the  cattle  looked  after,  and  wanted 
transportation  for  the  caretakers,  I  guess  so; 
I  might  have  done  it ;  I  don't  remember.  As  to 
wheuer  my  recollection  is  that  I  had  it  done 
that  way,  1  answer  that  I  had  the  cattle  billed 
that  way.     As  to  whether  I  have  shipped  a 

feat  deal  of  cattle  in  the  course  of  my  career, 
will  say  not  a  great  deal..  I  have  shipped  a 
food  d^.  I  know  that  I  cannot  secure  trans- 
portation for  my  caretakers  unless  I  sign  a 
written  contract.  That  was  my  experience. 
Therefore  I  desired  that  the  three  separate 
contracts  should  be  made  that  the  proper  trans- 


portation could  l>e  given  to  the  earetakera.  (Mr. 
Bowe  here  exhibits  to  the  witness  the  contrail 
of  shipment.  Witness  is  asked  whether  be 
signed  the  contract  shown  him,  and  he  answer^ 
ed :)  I  think  I  signed  that.  This  here  looks  like 
my  signature.  I  signed  something  like  that  I 
am  familiar  with  tne  signature  of  Mr.  Kings- 
bnry.  I  think  that  (indicating  signature  to  the 
contract  exhibited  to  him)  is  the  signature  of 
Mr.  Kingsbury.  I  am  tolerably  well  familiar 
with  the  signature  of  Mr.  Will  Dibrell.  That 
(indicating  signature  to  contract  exhibited  to 
him)  is  the  signature  of  Mr.  Dibrell. 

"I  knew  the  name  of  the  agent  at  Menard  for 
the  receivers  of  the  Ft.  Worth  &  Bio  Grande 
Bailway  (Company.  His  name  was  Mr.  Lang. 
I  think  I  met  him  on  that  trip.  I  have  known 
him  ever  since.  I  don't  know  who  was  the 
agent  of  the  receivers  of  the  Ft  Worth  &  Bio 
Grande  Railway  at  Brownwood,  Tex.  I  don't 
think  I  know  Mr.  Grizzard  there.  I  know  they 
have  an  agent  there,  I  also  know  that  the  Gulf, 
Colorado  &  Santa  Fi  Railway  Company  has  an 
agent  at  Brownwood.  I  did  not  know  bis  name. 
At  the  time  of  this  shipment,  at  the  time  this 
Ediipment  arrived  at  Santa  Anna,  Mr.  Brown 
was  agent  of  the  Gulf,  Colorado  &  Santa  FS  at 
Santa  Anna.  I  do  not  know  how  long  I  have 
known  him.  I  might  say  four  or  five,  maybe 
seven  or  eight,  years.  I  cannot  recall  the  time 
that  I  met  him.  I  suppose  I  have  Icnown  him 
ever  since  be  has  been  there.  So  far  as  I 
know,  he  is  there  now.  He  was  there  the  lost 
time  I  saw  him.  I  do  not  know  whether  I 
know  any  of  the  general  ofBcers  of  the  Gul^ 
Colorado  &  Santa  T6  Railway  Company.  I 
don't  think  I  know  the  names  of  any  of  the 
officers  of  the  Gulf,  Colorado  &  Santa  F£ 
Railway  Company  residing  at  Galveston,  Tex. 
I  know  Mr.  Allen,  their  live  stock  agent.  X 
do  not  know  Mr.  PetUbone.  As  to  whether  I 
know  Mr.  Dickinson,  the  live  stock  agent,  I  do 
if  be  lives  at  Ft.  Worth.  I  am  not  acquainted 
with  any  of  the  general  officers  of  the  Ft. 
Worth  &  Rio  Grande  Bailway  Company  or 
the  receivers.  I  do  not  know  the  president.  I 
know  Ed  Tillman,  the  live  stock  agent  of  the 
receivers.     I  think  he  is  located  at  Ft.  Worth. 

"I  filed  my  claim  for  damages  with  Mr.  Dal- 
ton,  the  agent  at  Coleman.  I  spell  it  D-a-1-t-o-n. 
That  was  on  March  18,  1914.  I  had  made  no 
written  claim  of  my  damages  to  any  one  previ- 
ous to  that  time— not  to  any  one.  That  was 
the  only  claim  with  reference  to  this  particular 
shipment  of  cattle  that  I  filed.  As  to  whether 
it  u  a  fact  that  I  said  the  market  value  of  the 
cattle  that  were  killed  was  around  ^50,  and 
that  in  my  pleading  I  say  that  I  paid  $42.50 
for  them,  we  bought  them  when  it  was  dry, 
and  it  rained,  and  th^  would  be  worth  more. 
I  think  they  would  be  97.60  higher  when  they 
were  shipped  Uian  when  we  bought  them.  As  to 
whether  I  got  the  market  that  day  at  Santa 
Anna,  we  coald  sell  them  there.  It  was  high- 
er there.  As  to  whether  I  got  the  market  from 
Santa  Anna  that  morning,  I  don't  know  that 
there  was  any  market  there.  As  to  whether  I 
got  any  market  quofaitions  at  Santa  Anna,  I 
don't  think  they  make  any  chalk  marks  on  a 
blackboard.  As  to  whether  any  one  telephoning 
me  that  day  and  told  me  the  market  value  of 
that  cattle,  grade,  ete.,  on  that  day  in  Santa 
Anna,  I  talked  to  several  the  day  I  arrived  at 
Santa  Anna  with  the  shipment.  The  statement 
as  to  the  general  market  value  (rf  cattle  on  that 
day  of  that  kind  and  grade  was  around  $60. 
I  mean  to  'say  that  $42.60  was  not  the  market 
value  of  those  cattle;  they  were  worth  more 
money.  You  ask,  'As  a  matter  of  fact,  you 
mean  to  state  to  the  jury,  don't  you,  that  there 
was  not  any  regular  cattle  market  at  Santa 
Anna  where  cattle  are  bought  and  sold?'  and 
I  answer,  well,  there  are  no  pens  there  like  the 
pens  at  Ft.  Worth,  no  pens  in  which  cattle  are 
bought  and  sold  daily ;   no,  air. 
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"In  reference  to  the  time  I  told  Mr.  laag 
how  I  -wanted  the  cattle  bUled  out,  and  what  I 
told  him,  I  told  him  I  wanted  theae  cattle  billed 
six  cars  to  me,  three  to  DibreU,  and  two  to 
Kinsabury.  I  don't  know  whether  'billed'  is 
the  word  I  used  on  that  oecaaion.  We  wanted 
to  get  a  special  out  of  Brownwood,  hot  be 
said  he  conld  not  get  the  special.  I  don't  Icnow 
whether  or  not  at  the  time  I  had  this  cmTer- 
sation  there  was  anything  said  there  by  me  or 
Mr.  Lang  in  reference  to  the  execution  of  a 
written  contract  on  this  Sunday  morning.  No, 
sir ;  I  don't  remember  about  that.  Ton  ask 
me,  'Do  yon  remember  whetlier  or  not  there 
was  anything  said  by  you  or  Mr.  Lang  in  ref- 
erence to  embodying  in  any  contract  the  stipu- 
lation in  reference  to  the  plaintiCTs  giving  writ^ 
ten  notice  of  any  claim  for  damages?'  and  I 
answer,  there  was  not.  At  the  time  I  signed 
this  written  document  shown  to  me  here,  alleged 
to  be  a  contract,  I  did  not  read  it.  As  to  the 
circnmstances  under  whidi  I  signed  this  written 
document,  called  a  contract,  we  had  been  up 
at  the  pens  loading  the  cattle  and  counting 
them.  After  they  were  loaded,  why,  we  pulled 
on  down  to  the  station,  the  Frisco  station  in 
Menard.  After  the  train  was  made  up  we  rode 
on  down  to  the  station.  We  came  back  on  the 
train,  and  went  in  to  sign  up.  Mr.  Lang 
said,  'Sign  here  and  here  and  here'  (indicating). 
As  to  how  long  it  was  from  the  time  we  got  ofF 
the  train  there  until  we  got  in  the  station  and 
rigned  them.  Just  as  fast  as  a  bunch  of  men 
could  work.  The  train  was  standing  there  wait- 
ing for  us.  As  to  what  was  said  by  the  man- 
agers of  the  train  in  reference  to  shoving  us 
up,  Mr.  Lang  was  working  as  fast  as  he  could. 
The  train  was  ready  to  go,  they  said.  I  don't 
know  whether  anything  was  said  in  regard  to 
matter  of  transportation,  as  to  whether  or  not 
it  was  necessary  to  get  transportation  for  par- 
ties with  the  cattle.  You  ask,  'At  the  time  you 
signed  this  document  here  shown  to  you  by 
counsel  for  the  defendant  did  you  know  the  con- 
tents of  it?'  and  I  answer,  t  knew  I  had  to 
sign  to  get  transportation.'  I  did  not  know  the 
wording  of  it.  To  the  question,  'Was  that 
document  that  was  shown  to  you  by  Mr.  Rowe 
iust  now  that  yon  stated  was  your  signature, 
was  that  dellTered  to  yon  or  kept  by  them?* 
I  answer  that  one  was  kept  by  them.  I  think 
that  is  a  carbon  copy.  As  to  whether  I  know 
that  ii  a  carbon  copy,  that  is  my  signature. 
No,  air;  I  don't  know  whether  I  received  a  copy 
of  that  contract  or  not 

"I  liad  several  conversations  with  Mr.  Dalton 
in  reference  to  my  claim  for  these  injuries  prior 
to  the  time  I  filed  this  claim  with  Mr.  Dalton 
about  filing  it  at  Santa  Anna  or  here,  Coleman. 
The  first  conversation  I  had  with  him  a  day  or 
two  after  we  arrived  here.  Mr.  Dalton  was  at 
that  time  agent  for  the  Santa  F£.  You  ask 
me  to  state  the  substance  of  that  conversation. 
'Hat  was  about  all  there  was  to  it.  I  spoke 
about  It,  and  he  said  he  could  handle  it  nere 
for  me  and  that  I  would  be  here.  I  had  a  con- 
versation with  Mr.  Tillman  in  Ft  Worth.  He 
is  the  general  live  stock  commissioner  or  com- 
mission agent  for  the  Frisco,  the  Ft  Worth  & 
Kio  Orande  Railway  Ckimpany.  As  to  any  pri- 
or conversation  with  any  of  the  receivers  or  rep- 
resentatives of  the  receivers,  I  don't  know 
whether  I  had  a  conversation  with  Mack-Allen 
or  not  I  tried  to,  but  I  don't  remember.  I 
wanted  to  get  them  together.  1  don't  know 
the  time  of  day,  some  time  during  the  day.  I 
signed  the  alleged  contract  that  has  been  shown 
me  here,  I  guess,  about  10  or  10:30  in  the 
morning,  or  mayl>e  11.  We  commenced  to  load 
the  cattle,  I  guess,  about  8:30.  We  put  the 
cattle  in  the  pens  Saturday  afternoon  about 
dark  the  preceding  day. 

"You  say,  'I  don't  know  that  I  understand 
you,  Mr.  Henderson;  your  first  conversation 
with  Mr.  Dalton  you  sp<^e  to  him  about  this 
matter,  and  your  recollection  is  that  he  said 


that  it  would  tw  ImsC  for  jam  to  file  the  claim 
with  the  agent  here  at  Coleman ;  that  it  would 
be  best  to  file  the  claim  here,'  aJid  I  answer,  I 
think  tliat  was  the  subcrtanoe  of  it  Yes;  he 
said  for  me  to  file  the  claim  here :  that  he  conld 
take  it  np  as  well  as  the  agent  there. 

"My  interest  in  the  cattle  was  250  head,  Mr. 
Dibrell  100,  and  Mr.  Kingsbury  50.  At  the 
time  of  the  shipment  they  bad  not  been  divided. 
I  did  not  own  all  of  any  particular  cows.  I 
bought  all  of  the  cattle,  and  paid  for  them  out 
of  my  own  check,  my  individual  check.  At  the 
time  they  were  shipped  they  were  stiU  owned 
in  the  same  way.  Each  of  us  had  an  undivided 
interest  in  the  cattle,  but  I  still  had  my  check 
ont  for  them.  The^  had  not  been  divided  up  to 
the  time  of  the  slupment  We  all  went  down 
together  to  buy  theae  cattle.  I  paid  for  all  of 
the  cattle  myself:  gave  my  chetA  for  them. 
There  were  no  bills  of  sale  executed. 

"I  think  these  written  instruments,  theae 
three  contracts,  cover  all  the  cattle,  419  head  in 
alL  As  to  whether  I  lotdced  at  the  contracts 
and  saw  if  they  covered  all,  ^ou  will  have  to 
add  them  np  and  see.  No,  sir;  1  don't  sup- 
pose they  covered  the  calves.  I  do  not  know 
whether  the  calves  or  cows  were  left  out  of  my 
own  knowledge.  The  contracts  cover  400  head. 
We  shipped  419  head.  I  don't  remember  wheth- 
er the  ones  left  ont  were  cows  or  calves.  As  to 
whether  I  told  them  that  there  were  this  many 
cattle,  I  told  them  how  many  cattle  in  the  cara 
I  think  somebody  counted  the  number  of  them 
as  they  were  loaded.  I  don't  know  whether 
that  was  me  or  my  agents  or  some  of  defend- 
ants' agents.  No,  sir;  I  didn't  say  how  many 
cattle  were  in  the  cars,  I  was  at  the  pens  at 
the  time  of  the  loading.  All  the  calves  were 
young  calves;  I  suppose  all  Jnlv  calves.  The 
calves  were  with  the  cows;  they  were  late 
calves." 

Will  Dibrell,  plaintiff,  testifled  as  follows: 
"My  name  is  Will  Dibrell,  I  am  one  of  the 
plaintiffs  in  this  case.  I  was  present  at  the 
time  the  cattle  in  controversy  were  put  in  the 
stock  pens  and  loaded  at  Menard.  We  put  them 
in  on  Saturday  night  and  loaded  them  on  Sun- 
day, October  4,  1913.  Personslly  I  had  noth- 
ing to  do  with  the  making  of  the  original  agree- 
ment with  reference  to  shipping  these  cattle  and 
loading  them.  I  accompanied  the  cattle  from 
Menard  to  Brownwood,  and  from  Brownwood 
to  Santa  Anna.  I  did  not  observe  the  condition 
of  the  floors  of  the  cars  in  which  the  cattle  were 
shipped  until  they  were  loaded.  I  observed 
them  then.  They  were  wet,  and  water  was 
standing  in  places  in  them,  a  good  deal  in  some 
of  them,  and  not  so  much  in  others.  There  was 
water  in  some  of  them.  They  were  slick  and 
bard  for  cattle  to  stand  up  in,  the  jostling  and 
jerking  cars.  As  to  how  the  cars  were  han^bd, 
the  roadbed,  of  course,  is  rough.  It  had  been 
raining,  and  all  the  way  it  was  more  or  leas 
jerky.  I  don't  think  there  was  any  mote  jerk- 
ing than  usually  attends  the  running  of  rail- 
road cars  upon  a  rough  roadbed.  I  was  present 
when  the  cattle  were  unloaded  at  Santa  Anna. 
They  arrived  there  that  night  between  11  and 
12  o'clock.  I  don't  know  exactly  the  time. 
Some  of  the  cattle  were  dead  when  we  got  there, 

4  cows  and  a  calf,  I  think,  or  3  oows  and  a 
calf;  I  don't  remember.  Am  acquainted  with 
the  market  value  of  cattle  at  Santa  Anna  at  the 
time  and  place  they  arrived.  As  to  what  would 
have  been  the  reasonable  market  valae  of  the 
cattle  that  were  killed  at  Santa  Anna  if  they 
had  been  delivered  there  alive  and  without  any 
injuries,  they  would  have  been  worth  around 
$50.    As  to  whether  I  remember  whether  4  or 

5  of  them  were  lulled,  one  of  them  was  not  dead 
in  the  car,  but  die<1  afterwards;  that  was  in- 
cluded with  the  4.  One  of  them  was  a  calf ;  $16 
or  $18  would  have  been  the  reasonable  market 
value  of  that  calf  if  delivered  alive.  I  handled 
the  cattle  after  they  were  unloaded  and  token 
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wit  of  th«  pens.  Some  of  the  cattle  that  were 
not  killed  were  injnred;  they  were  braieed; 
some  of  them  had  their  home  knocked  off,  were 
(tiff  and  drawed  from  standing  In  the  wet  cars ; 
some  of  them  were  skinned ;  some  of  them  had 
fallen  on  the  floor  and  had  been  trampled  on 
by  other  cattle.  A  good  man;  of  the  cattle  were 
injured  besides  the  4  or  5  that  were  killed.  1 
didn't  count  them.  Eight,  or  maybe  10,  had 
their  horns  knocked  off,  and  26  or  30,  maybe  60, 
were  bruised  some.  All  were  injured  more  or 
lees.  Standing  on  that  wet  floor  would  make 
them  sore  and  stiff.  Yes;  they  were  all  injur- 
ed in  that  respect  to  some  extent.  Having  their 
horns  knocked  off  and  skinned,  etc.,  would  do- 
crease  the  value. 

"There  was  a  market  value  for  these  cattle 
that  day  at  Santa  Anna  at  the  time  they  ar- 
rived. I  waa  acquainted  with  that  market  value. 
I  have  bad  experience  buying  cattle— a  little. 
There  la  a  local  market  thfre.  I  am  certain  I 
am  acquainted  with  the  market.  Yon  ask  me  to 
state  to  the  jury  what  waa  the  difference  in  the 
market  value  of  those  cattle  at  Santa  Anna  at 
the  time  and  in  the  condition  they  were  deliv- 
ered and  the  condition  they  would  have  been  de- 
livered if  delivered  without  these  injuries,  and  I 
answer.  $2.60  to  $6  per  head.  The  cattle  had 
nev»  been  divided  among  the  three  plaintiffs 
at  the  time  these  cattle  were  delivered  at  Me- 
nard. 

"At  the  time  this  written  instrument  here  was 
signed  I  had  not  read  it  It  was  signed  at  the 
same  time  Mr.  Henderson  signed  the  document 
of  the  same  kind  there  (indicating).  It  was 
signed  after  they  were  loaded  and  pulled  up  to 
the  freight  office.  I  suppose  the  time  of  day  was 
about  10:30  or  11.  The  cattle  were  put  on  the 
cars  between  7 :30  and  8  o'clock.  As  to  the  cir- 
cumstances under  which  the  contract  was  sign- 
ed, I  think  the  train  was  about  ready  to  leave, 
and  we  walked  into  the  office,  and  tnese  docu- 
ments were  shoved  out,  and  we  signed  them  and 
went  back  and  got  on  tiio  train.  We  had  no 
other  conversation  and  agreement  with  Mr. 
Lang,  or  any  one  representing  any  of  the  de- 
fendants, in  reference  to  signing  any  apeement 
of  any  kind.  At  the  time  I  signed  the  document 
I  did  not  know  what  it  contained.     Mr.  Lang 

iuat  shoved  the  papers  out  and  said,  'Sign  here.' 
had  no  conversation  with  reference  to  it  I 
did  not  know  when  I  signed  that  instrument 
that  it  contained  a  danse  in  there  providing 
that  as  a  condition  precedent  to  any  right  of 
action  for  damages  or  loss  of  stock  or  decline  in 
the  market,  etc.,  that  you  had  to  give  notice  of 
the  damages  and  the  statement  of  your  claim 
within  120  days  after  the  damages  had  been  oc- 
casioned. The  cattle  shipped  to  Santa  Anna 
were  in  the  same  cars  in  which  they  were  load- 
ed, except  one  car  changed  at  Brady.  They 
came  over  the  Gulf,  Oolorado  &  Santa  Fi  from 
Brownwood  to  Santa  Anna,  and  were  delivered 
at  Santa  Anna  by  that  railroad.  Those  cattle 
w«re  range  cattle.  These  cattle  are  not  much 
move  inclined  to  be  restless  or  to  horn  or  run 
over  one  anotiier  than  other  cattle.  As  to 
whether  it  is  a  fact  that  all  range  cattle,  when 
confined  in  the  narrow  confines  of  a  canle  car, 
will  hook  and  fight  each  other  and  skin  each 
other  up,  I  say,  not  very  much.  Of  course, 
they  will  a  little,  bat  tb^  haven't  room  to  fight 
and  boA  very  moch.  They  will  flght  and  hook 
each  other  some.  l%e  bed  was  so  slick  that 
they  didn't  fight  very  mudi.  I  don't  say  they 
didn't,  bnt  I  don't  think  they  did  very  mnch. 
Ther  were  11  cars.  I  didn't  keep  count  of  the 
catue  that  were  down.  At  every  stop  we  got 
some  cattle  up.  There  was  about  one  dead  to 
each  car;  only  one  in  each  car  dead.  I  don't 
think  there  was  two  in  any  one  car.  I  would 
not  be  sure,  because  I  don  t  remember.  There 
were  11  cars  in  the  shipment.  I  suppose  all 
bedded  the  same. 
"There  waa  no  na^M  for  cattle  marked  on 


the  board  at  Santa  Anna.  There  was  no  mar- 
ket like  Ft  Worth  and  sales  every  day.  It  Is 
a  fact  that  th^  only  transactions  that  occurred 
at  Santa  Anna,  Tex.,  were  transactions  that  oc- 
curred occasionally  between  individuals,  who 
bought  and  sold  to  one  another.  We  had  no 
daily  report  of  the  market  on  cattle.  No  daily 
report  came  out  in  Santa  Anna.  They  must 
have  been  40  or  60  head  injured,  more  or  less, 
other  than  the  ones  killed.  You  ask  me  to  de- 
scribe the  injuries.  They  were  bruised  and 
horns  knocked  off.  Eight  or  10  had  their  horns 
Icnocked  off.  The  other  cattle  ahout  which  I 
will  speak  were  bruised,  I  suppose  by  the  cars. 
I  expect  there  would  be  about  40  or  60  head 
that  were  braised.  Some  were  bruised  more 
than  otiiers.  The  injuries  would  not  be  the 
same  in  every  case.  I  don't  know  whether, 
when  we  reached  Brownwood,  the  Santa  F6  took 
the  cars  and  put  them  on  the  tnmsfer  track.  1 
went  to  supper  when  we  pulled  into  Brownwood. 
I  don't  rememl>er  how  long  I  was  on  the  way 
from  there.  The  only  stop  was  to  take  out  a 
car  at  Bangs.  I  didn  t  file  any  daim  in  writing 
until  the  18th  day  of  March,  1914.  At  that 
time  it  was  filed  with  the  Gulf,  Colorado  & 
Santa  Fi  Railway  Company,  Mr.  Dalton  here 
at  Coleman. 

"None  of  the  cattle  hooked  their  boms  off  pri- 
or to  leaving.  I  have  never  known  of  cattle  to 
hook  their  horns  off  out  on  the  range.  I  never 
knew  cows  to  hook  one  another  so  as  to  produce 
injuries  like  those  ont  on  the  range.  The  bal- 
ance of  the  cattle  when  they  arrived  at  Santa 
Anna  were  sore  and  stiff.  They  were  in  good 
condition  when  delivered  to  the  defendants  at 
Menard.  As  to  what,  if  anything,  was  the  dif- 
ference in  the  market  value  of  these  particular 
animals  in  the  condition  they  were  delivered  to 
me  at  Santa  Anna  and  without  the  bruises  I 
have  mentioned,  and  as  to  what,  if  anything, 
was  the  difference  in  these  particular  animals  1 
have  mentioned,  with  the  conditions  at  the  time 
of  the  delivery  to  me  and  the  conditions  without 
the  braises  I  have  mentioned,  I  answer,  ^2JB0 
to  f6  per  head.  As  to  whether  I  mean  to  tell 
the  jury  that  these  cattle  that  were  stiff  and  sore 
were  not  injured  more  than  those  that  were  not 
stiff  and  sore,  I  didn't  say  that ;  I  mean  the  cat- 
tle that  were  not  bruised  up  and  that  had  their 
horns  knocked  off  and  were  bruised  and  skinned 
DP  were  damaged  something  like  $6  per  head." 

V.  Eendersoo,  recalled  by  plaintiffs,  tes- 
tlfled: 

"I  said  I  had  a  conversation  with  the  claim 
agent  for  the  Frisco  recovers  at  the  cattle  con- 
vention, but  it  was  at  the  fat  stock  show  in  the 
fall.  I  told  Mr.  Tillman  about  the  shipment 
of  the  stock,  and  asked  him  if  he  could  get  Mr. 
McAUen  and  they  get  together  and  settle  the 
matter  without  going  to  court  I  told  him  what 
I  thought  the  damages  were.  I  told  him  what 
I  thought  the  condition  of  the  cattle  was.  He 
said  to  me  to  put  it  in  would  have  plenty  of 
of  time  to  file  a  claim." 

H.  Kingsbury,  plaintiff,  testified  as  follows: 
"My  name  is  H.  Eingribury.  My  initials  are 
H.  T.  I  am  one  of  the  plaintifEs  in  this  case. 
My  given  name  is  Howard.  I  was  in  Menard 
at  the  time  this  shipment  of  cattle  in  question 
was  put  in  the  pens,  and  at  the  time  they  were 
loaded  hi  the  cars.  I  accompanied  the  shipment 
from  Menard  to  Brownwood,  and  from  Brown- 
wood to  Santa  Anna.  I  was  present  at  Santa 
Anna  at  the  time  they  were  unloaded.  I  did 
have  something  to  do  with  taking  them  away 
from  the  pens,  driving  them  away.  I  took  some 
of  them  home  with  me;  was  acquainted  with 
their  subsequent  condition  after  the  time  of  the 
delivery  at  Santa  Anna.  They  were  in  good 
condition  when  ont  in  the  pens  of  the  receiv- 
ers at  Menard.  None  of  them  were  bruised, 
skinned,  or  with  horns  knocked  off  or  stiff  when 
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I  took  them  th»e.  They  'were  loaded  Sunday 
morninj;  abont  7  or  8  o  clock.  I  obserred  the 
condition  of  the  cars  into  irhich  these  cattle 
were  loaded — the  condition  of  the  floors.  Wa- 
ter was  standing  on  the  floors,  and  the  water 
was  gathered  around  in  puddles  aronnd  in  the 
cars.  The  weather  was  clear.  It  was  not  rain- 
ing; the  sun  wag  shining,  and  wasn't  raining 
any  at  all.  It  did  not  rain  on  the  way  to 
Santa  Anna.  The  cars  were  not  bedded  that 
day,  so  far  as  I  know.  They  had  been  bedded 
when  I  got  there.  That  was  about  7  o'clock 
when  they  were  bedded.  The  water  was  in 
there  tiien.  They  had  this  water  and  mud  in 
them.  Tbiej  were  slick,  and  the  cattle  would 
slide  on  the  floor.  The  cattle  left  the  stock 
pens  on  the  trains  about  11  o'clock  on  the  same 
day.  They  then  went  down  to  the  depot,  about 
somewhere  close  to  a  mile.  We  then  went  in 
and  signed  these  documents.  At  the  time  I 
signed  that  document  I  did  not  know  what  it 
contained.  I  had  had  no  previous  conversation 
with  the  receivers  or  with  any  agent  acting  for 
them  in  reference  to  the  matter  of  being  re- 
quired to  give  any  notice  within  any  specific 
time  of  a  claim  for  damages,  or  anything  of 
that  character.  At  the  time  I  signed  that  docu- 
mmt  I  did  not  know  it  contained  any  provi- 
sions with  reference  to  giving  notice  in  writing 
of  a  claim  for  damages.  As  to  whether  I  sigied 
it  at  the  time  that  Up.  Henderson  and  Will 
DM)rell  signed  it,  I  think  all  signed  it  together. 
We  all  got  off  the  train  there  about  the  depot. 
Mr.  Lang  was  standing  there  in  the  depot,  and 
put  ttiis  paper  out  and  told  us  where  to  sign 
it.  I  don  t  know  whether  he  noticed  the .  place 
where  we  signed.  As  to  how  much  time  we  bad 
between  the  time  the  contract  was  banded  out 
there  and  the  time  we  signed  our  names  there, 
was  done  right  now,  a  second  or  two.  You 
ask,  "Did  you  at  the  time  you  put  your  sig- 
nature to  that  see  the  other  side,  or  did  you 
just  see  that  side?'  and  I  answer,  I  think  I 
just  saw  that  side.  As  to  whether  in  that  con- 
nection I  can  state  to  the  jury  how  many  para- 
graphs of  that  document,  how  many  of  these 
particular  paragraphs  are  on  the  side  that  I 
saw,  I  saw  13,  14,  15,  and  16.  I  did  not  read 
any  of  these  paragraphs.  With  reference  to  the 
other  side,  containing  paragraphs  from  1  to  12, 
I  had  never  seen  that  at  the  time  I  put  my 
signature  to  it  on  the  other  side.  I  think  the 
other  parties  signed  their  documents  in  my 
presence.  I  could  not  say,  but  I  think  they 
signed  theirs  under  the  same  conditions.  I  did 
not  know  at  the  time  I  signed  that  document 
the  contents  of  it,  and  did  not  know  what  was 
printed  on  it,  and  what  it  contained. 

"At  the  time  this  shipment  was  made  I  was 
acquainted,  and  am  now  acquainted,  with  the 
market  value  of  these  cattle  at  Santa  Anna. 
Four  of  the  cattle  were  dead,  I  think;  5  head 
dead,  4  in  the  cars.  I  believe  4  cows  and  a 
calf  was  dead ;  that  is  my  recollection.  I  think 
around  $50  would  have  been  the  reasonable 
market  value,  if  they  had  lived;  $16  or  $16 
would  have  been  the  reasonable  market  value 
of  that  calf,  had  it  been  delivered  alive.  The 
other  cattle  were  injured.  Some  of  them  were 
skinned;  others  had  been  trampled  on  in  the 
cars ;  others  bad  their  boms  knocked  off ;  some 
of  them  were  injured  internally.  I  had  one 
that  was  down  in  the  loins.  I  think  2  or  3 
of  the  50  head  I  took  home  from  Santa  Anna 
bad  their  horns  knocked  off.  I  guess  10  or  12 
head  in  all ;  40  or  50  head  were  skinned  and 
bruised.  The  rest  of  them  that  were  not  sUn- 
ned  and  bruised  and  didn't  have  their  horns 
knocked  off  were  sore  and  stiff.  In  my  opinion, 
they  were  stiff  from  4>eing  down  in  the  cars. 
In  reference  to  these  cattle  that  had  their 
horns  knocked  off  and  bruised,  and  the  dif- 
ference in  their  market  value  at  the  time  they 
were  delivered  in  Santa  Anna  and  their  value 
if  tiiey  had  been  delivered  without  these  in- 


jnties,  some  of  them  were  iiracticaUT  unsalable^ 
at  that  time  and  others  were  injured,  and  one 
that  I  didn't  get  home  for  a  week.  As  to  the 
difference  in  the  market  value  of  that  one,  she 
was  unsalable;  had  to  lift  her  in  the  road; 
$18  or  $20,  I  think.  As  to  the  others  would  b« 
from  $2.50  to  $6,  I  think.  I  was  talking  about 
those  that  were  stiff.  In  reference  to  the  cattle 
that  had  their  horns  knocked  off  and  were  brnis- 
ed,  and  the  difference  in  the  market  value  of 
these  cattle  at  Santa  Aana  at  the  time  of  the 
delivery  there  by  the  railroad  company  and  in 
that  condition  and  the  market  value  if  they 
had  been  delivered  without  these  injuries,  I  will 
say,  from  $12.50  to  $15.  In  reference  to  the 
cattle  that  were  stiff  and  not  braised,  and  the 
difference  in  their  market  value  at  Santa  Anna 
at  the  time  they  were  delivered  b7  the  railroad 
company  in  the  condition  in  which  they  were 
delivered,  and  the  value  if  they  had  been  d^ 
Uvered  there  without  this  stiffness,  I  will  say, 
$2.50  to  $5  per  head. 

"I  think  we  went  out  to  the  train  immediate- 
ly after  signing  these  contracts  at  Menard.  It 
may  have  been  some  minutes  before  we  left 
after  we  got  to  the  train ;  I  think  so ;  I  think 
it  was  some  time.  Mr.  Henderson,  Mr,  Dibrell, 
and  I  rode  on  the  transportation  furnished  in 
the  three  contracts  executed  by  us.  No;  I 
filed  no  claun  with  anybody  until  March  18, 
1914,  when  the  other  parties,  my  copartners  in 
this  transaction,  filed  theirs.  That  was  the 
only  one  I  filed  with  anybody.  The  cattle  were 
shipped  for  the  purpose  of  selling  at  any  time; 
nothing  was  said  about  selling;  they  were  put 
on  the  pasture.  As  to  what  was  our  intention 
in  shipping  these  cattle  for  the  purpose  of  sell- 
ing them  or  for  the  purpose  of  pasturing  them, 
we  took  them  to  a  pasture.'  We  did  not  ship 
to  Santa  Anna  for  the  purpose  of  selling  them. 
We  intended  to  graze  the  cattle  after  we  got  to 
Santa  Anna." 

Appellee  Henderson,  being  called  as  a  wit- 
ness for  the  Gulf,  Colorado  &  Santa  F6  Rail- 
way Company,  testified: 

"With  reference  to  the  conversation  I  had 
with  the  agent  at  Menard,  as  to  whether  I  told 
the  agent  to  get  up  the  contract  of  so  many 
of  the  cars  in  my  name  and  so  many  in  Dibrell's 
name,  and  so  many  in  Kingsbury's  name,  I  told 
him  to  bill  the  cattle  that  way.  I  did  not  use 
the  word  'contract'  in  that  connection.  As  to 
why  I  answered  'ires'  to  that  question,  I  did  not 
understand  the  question,  if  he  aaked  me  the 
question  in  that  way.  I  did  not  at  any  time  re- 
quest Mr.  Lang  to  get  up  written  contract.  I 
know  what  the  custom  of  railroads  is  with  refer- 
ence to  issuing  waybills  on  freight;  issue  way- 
bills from  one  place  to  another. 

"As  to  the  cow  that  I  testified  about  that  fell 
through  there  as  she  was  being  loaded  at  Me- 
nard, she  was  injured  at  the  pens,  and  she  didn't 
stand  up  welL  I  ttiink  she  was  in  the  car 
when  we  transferred  at  Brady.  I  am  not  sore 
of  that,  however.  As  to  what  woold  have  been 
the  reasonable  difference  in  the  market  value  of 
that  cow  at  Santa  Anna  in  the  condition  she 
was  put  in  the  pens  there  and  immediately  be- 
fore she  was  loaded  and  immediately  after  she 
was  loaded,  $50. 

"As  to  whether  I  answered  this  morning  that 
I  instructed  Mr.  Lang,  the  agent  of  the  Frisoo 
at  Menard,  to  make  out  three  sets  of  contracts, 
one  for  two  cars  in  the  name  of  Kingsbury,  three 
cars  in  the  name  of  Dibrell,  and  ttte  balance 
in  mine,  I  told  him  to  bill  tbem.  I  instructed 
him  to  bill  them  that  way.  I  expected  to  sign 
a  contract  in  order  to  get  that  transportation. 
I  did  not  expect  to  sign  a  contract  containing  a 
stipulation  providing  for  giving  written  notice 
to  the  company  as  a  condition  precedent  to  my 
suit  for  damages  arising  from  that  shipment. 
As  to  why  I  expected  to  sign  a  written  con- 
tract in  order  to  get  transportation,  I  have  un- 
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dentood  that  vas  tiieir  ndM,  if  yon  didn't  sign 
tiie  contiact,  you  have  to  bay  a  ticket  to  pay 
your  fiire.  There  had  been  no  conversation  be- 
tween me  and  tlie  agent  with  reference  to  that 
matter." 

[1, 2]  We  hold  that  the  foregoing  testimony 
falls  to  show  that  a  parol  contract  of  ship- 
ment was  ever  made,  and  therefore  the  writ- 
ten contract  was  binding.  In  Cliicago,  R.  I. 
&  T.  By.  Co.  T.  Halsell,  36  Tex.  Civ.  App. 
622.  81  S.  W.  1243,  the  Ft  Worth  Court  of 
Civil  Appeals,  speaking  through  Mr.  Justice 
Stephens,  said: 

"In  signing  the  contract  of  shipment,  which 
limited  ue  hability  of  appellant  to  damages  oc- 
curring on  its  own  line,  appellee  did  but  carry 
oat  the  agreement  which  was  implied  when  he 
had  tlie  previous  oral  negotiatloBs  with  McCabe. 
Ee  admitted  very  frankly,  while  testifying  as  a 
witness,  that  he  expected  to  sign  it  when  he 
talked  wiOi  HcCabe,  ten  days  before  the  ahip- 
tnent.  It  was  therefore  but  the  consummatioii 
of  this  negotiation  or  contract  with  McCat>e, 
and  appellee  was  not  in  a  position  to  avoid  the 
binding  force  of  the  written  contract,  which  took 
away  none  of  the  rights  appellee  would  have  had 
In  the  absence  of  any  contract^  oral  or  written. 
His  own  testimoi^  made  a  clear  case  against 
him.  The  court  therefore  erred,  as  asslgned^n 
giving  the  fifth  paragraph  of  the  charge.  The 
case  is  not  to  be  distinguished  from  that  of  Kail- 
way  V.  Wright  [24  Tex.  Civ.  App.  281]  68  S.  W. 
847.  The  error  was  material,  oecause  the  evi- 
dence undispntedly  showed  that  the  delay  com- 
Slained  of  occurred  on  the  Choctaw,  Oklahoma 
;  Onlf  Bailroad ;  and  it  would  be  our  duty  to 
reverse,  and  render  the  judgment  in  favor  of 
appellant,  but  for  the  joint  liability  alleged  in 
the  petition  as  a  ground  of  recovery,  in  support 
of  which  some  evidence  was  offered,  though  it 
may  have  been  insufficient  to  prove  such  joint 
liability." 

The  only  witness  who  gave  any  testimony 
In  ttds  case  as  to  anything  that  was  said 
prior  to  signing  the  written  contracts  was 
the  appellee  Henderson,  and  the  substance  of 
bis  testimony  shows,  as  did  the  testimony  of 
the  appellee  In  the  HalseU  Case,  that  what 
occurred  between  him  and  appellant's  agent 
was  but  an  incomplete  negotiation,  intended 
to  be  consummated,  as  it  subseauently  was, 
by  signing  the  written  contracts  relied  upon 
by  appellants.  In  the  conversation  referred 
to  neither  the  number  of  cattle  to  be  shipped 
and  the  freight  charges  to  be  paid  nor  any 
other  detaUs  of  the  contract  were  mentioned ; 
but  Henderson  merely  told  the  agent  that  he 
wanted  the  cattle  billed  to  Santa  Anna,  and 
testified,  In  substance,  that  he  expected  at 
the  time  be  was  talking  to  the  agent  to  sign 
a  written  contract  in  order  to  get  transporta- 
tion. In  other  words,  his  testimony  shows 
that  he  did  not  understand  that  the  conversa- 
tion between  him  and  the  agent  constituted  a 
verbal  contract  by  which  he  had  a  right  to 
have  the  cattle  shipped,  and  that  it  was  not 
bis  purpose  in  •the  conversation  referred  to 
to  make  a  binding  contract,  and  that  he  ex- 
pected to  have  to  sign  a  written  contract 
This  being  the  case,  we  hold  that  no  contract 
of  shipment  was  made  prior  to  the  execution 
of  the  written  contracts.    There  being  no 


prior  contract  for  the  transportation  of  the 
cattle,  their  transportation  and  the  trans- 
portation of  appellees  under  the  vreitten  con- 
tract constituted  a  valuable  and  sufficient  con- 
sideration furnished  by  appellants  to  render 
the  contracts  binding  npon  appellees.  Bail- 
way  Co.  V.  Wright  24  Tex.  Civ.  App.  291, 
58  S.  W.  847;  Hallway  Co.  v.  Bamett  27 
Tex.  Civ.  App.  498,  66  S.  W.  474;  Railway 
Co.  T.  Oallagber,  70  S.  W.  97.  It  is  true  the 
Jury  found  that  a  prior  oral  contract  of  ship- 
ment was  made,  bnt  aa  that  finding  is  with- 
out evidence  to  support  it  we  hold  that  the 
shipment  was  made  under  the  written  con- 
tracts. 

[3]  The  Jury  also  found  that  the  stipula- 
tion requli^g  notice  was  unreasonable,  and 
that  is  the  only  remaining  question  which  it 
Is  necessary  to  dedde,  and  Its  dedaion  is  free 
from  difficulty.  The  clear  and  undisputed 
proof  coming  trrom  appellees  themselves  shows 
that  they  knew  that  appellant  had  station 
agents  at  Menard,  where  the  cattle  were 
shipped,  and  at  Brownwood,  where  they  were 
delivered  to  the  connecting  carrier;  and  they 
knew  that  the  latter  carrier  had  such  agents 
at  Brownwood  and  Santa  Anna,  the  destina- 
tion of  the  shipment  In  fact  the  proof 
shows  that  after  the  expiration  of  the  120 
days  allowed  for  giving  written  notice  of  the 
damages  sustained  appellees  gave  sudi  notice 
to  an  agent  of  the  Gulf,  Colorado  &  Santa 
F^  Railway  Company,  the  connecting  carrier, 
at  Coleman,  Tex.,  which  Is  the  county  seat 
of  the  county  In  which  appellees  reside;  and 
no  testimony  was  offered  tending  in  the 
slightest  degree  to  show  that  such  notice 
could  not  have  been  given  within  the  time  re- 
quired by  the  contract  In  view  of  these 
facts,  we  feel  compelled  to  hold  that  the  stip- 
ulation referred  to  was  reasonabde,  and  that 
the  finding  of  the  jury  to  the  contrary  is 
wholly  without  support  in  the  testimony. 
Railway  Co.  v.  Honea,  84  S.  W.  267;  Bail- 
way  Co.  V.  Heittner,  42  Tex.  Civ.  App.  617, 
94  S.  W.  189;  Ballway  Co.  v.  Mayes,  44  Tex. 
av.  App.  81,  97  S.  W.  31& 

[4]  So  our  conclusion  is  that  the  undisput- 
ed proof  sustains  appellants'  defense  of  a 
breach  by  appellees  of  the  stipulation  in  the 
contract  referred  to,  which  requires  the  no- 
tice therein  stipulated,  and  declares  that  the 
failure  to  give  such  notice  shall  constitute  a 
bar  to  any  suit  for  damages. 

In  regard  to  the  points  upon  which  we  rest 
our  decision,  the  record  shows  that  the  case 
has  been  fully  developed,  and,  there  being  no 
indication  that  appellees  can  make  it  any 
stronger  upon  those  points.  It  becomes  our 
duty  to  reverse  the  case  and  render  judg- 
ment for  appellants. 

Therefore  the  judgment  In  favor  of  the 
Onlf,  Colorado  &  Santa  F6  Ballway  Com- 
pany is  affirmed,  but  the  judgment  for  ap- 
pellees against  appellants  is  set  aside,  and 
judgment  Is  here  rraidered  that  appellees  take 
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nothing  as  against  appellants,  and  that  all 
the  costs  be  taxed  against  appeUeea 

Affirmed  In  part,  and  In  part  reversed  and 
rendered. 

On  motion  for  rehearing  the  court  reversed 
and  remanded  the  case  without  wilting  a 
further  opinion.  In  other  respects  the  mo- 
tion for  rehearing  was  overruled. 


STARK  et  aL  t.  ADAMS  et  aL     (No.  34.)  • 

(Court  of  Civil  ApMala  of  Texas.    Beaumont 

Dec  2,  1915.     Rehearing  Denied 

Feb.  24.  1916.) 

L  Bound ABiKS  «=»37— EnABUsaiiBirr— Sttb- 

VEYS— EVIDKNCK. 

in  an  action  of  trespass  to  try  title,  the  con- 
trolling question  was  wtietber  the  S.  E.  comer 
of  the  C.  survey,  made  in  1846,  admitted  to  be 
on  the  north  line  of  the  W.  survey,  made  in 
1840,  was  identical  with  the  N.  K.  comer  of  the 
W.  survey,  as  claimed  by  plaintiffs,  or  132  varas 
west  thereof,  as  claimed  oy  defendants.  There 
were  no  bearing  trees  or  marks  showinj;  that  the 
two  comers  were  identical,  and  the  surveyor 
who  located  both  tracts  stated  in  the  field  notes 
of  the  C.  survey  that  the  line  of  such  survey 
running  south  "intersects  the  north  line"  of 
the  W.  survey  "and  corners  on  same."  The  field 
notes  showed  the  north  line  of  the  W.  survey  to 
be  1,344  varas  from  a  certain  point,  while  those 
of  the  C.  survey  showed  the  length  of  its  south 
line  to  be  1,212  varas  from  thatpoint,  and  call- 
ed for  the  north  line  of  the  W.  survey.  No 
reason  appeared  why  the  north  line  of  the  W. 
survey  as  run  by  the  original  surveyor  should 
have  been  short,  since  all  other  snrveys  near  the 
same  were  junior  surveys.  Held,  that  the  N.  E, 
corner  of  the  W.  survey  should  be  fixed  at  a 
point  132  varas  east  of  the  S.  E.  corner  of  the 
C.  -survey,  though  there  were  no  bearing  trees 
on  the  N.  E.  comer  of  the  W.  survey  as  set  out 
in  the  ^ant  to  same,  and  that  hence  a  verdict 
for  plaintifts  was  unauthorized;  the  presump- 
tion being  that  the  bearing  trees  were  at  the  cor- 
ner, as  stated  in  the  grant,  at  the  time  of  the 
survey. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  if  184-194 ;    Dec.  Dig.  <S=937.] 

2.  Boundaries  ^=>1  —  Estaslibhment  —  Ob- 
jects Found  on  Gbound— Calls— Grant. 
Lines  and  boundaries  cannot  be  conetruct- 
ed  with  reference  to  objects  that  may  be  found 
on  the  ground  as  indicating  the  footsteps  of  the 
Burveyer,  where  there  are  no  calls  in  the  grant 
for  such  objects. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  |  1;    Dec.  Dig.  <&=>1.] 

Appeal  from  District  Covat,  Newton  Coun- 
ty;  A.  E.  Davis,  Judge. 

Action  by  Emma  G.  Adams  and  others 
against  W.  H.  Stark  and  others.  From  Judg- 
ment for  plaintiffs,  defendants  appeal.  Re- 
versed and  rendered. 

Holland  &  Holland,  of  Orange,  for  appel- 
lants. Wlgbtman  ft  Hancock,  of  Newton,  for 
appelleea 

BROOKE,  J.  This  Is  an  action  of  trespass 
to  try  title  brought  by  appellees  against  ap- 
pellants to  recover  ICO  acres  undivided  out 
of  S.  P.  R.  R.  Co.  survey  No.  1,  Newton  coun- 
ty, Tex.    Plaintiffs'  claim  Is  founded  solely 


on  the  ten-year  statute  of  limitation,  thay 
claiming  occupancy  for  tbe  time  required, 
but  holding  under  no  Instrument  of  purchase, 
while  appellants,  by  the  admission  of  the 
parties,  own  the  complete  record  title  from 
the  sovereignty.  There  was  a  jury  trial,  and 
upon  the  answers  of  the  Jury  to  the  several 
questions  submitted  to  them  by  tbe  court  a 
Judgment  was  entered  In  appellees'  favor, 
and,  after  motion  for  new  trial  was  over- 
ruled, the  cause  has  been  properly  appealed. 
Appellees  own  and  have  occupied  continu- 
ously during  the  time  they  have  claimed  to 
occupy  the  land  sued  for  a  50-aci«  tract  of 
land  In  the  northeast  comer  of  the  B.  Wil- 
liams survey.  Their  deed,  under  which  they 
own  this  50  acres,  has  during  that  time  been 
of  record,  and  describes  their  land  as  begin- 
ning at  the  northeast  comer  of  the  B.  Wil- 
llams,  running  thence  south  and  west  and 
north  to  the  north  line  of  the  WUllamB,  and 
thence  east  to  the  beginning.  The  deed  de- 
scribes the  land  as  a  part  of  the  Williams  sur- 
vey. The  land  sued  for  lies  immediately  east 
of  this  land  of  appellees.  The  Williams  sur- 
vey was  made  in  1840.  The  Orooks  survey, 
Joining  the  Williams  on  the  north,  was  made 
In  1846  by  the  same  surveyor.  Hie  call  for 
the  north  line  of  the  Williams  running  from 
its  northwest  to  its  northeast  comer,  accord- 
ing to  its  field  notes,  reads: 

"Thence  west  rich  dark  soil  at  300  varas  mid- 
dle Cow  creek  5  varas  wide  running  south  at 
330  varas,  high  hammock  land,  timber,  oak,  hol- 
ly, gum,  pine  and  dogwood,  at  630  varas,  white 
oak  timber  at  865  varas  red  oak  line  tree  with 
some  XX  timber  pine,  oak,  dogwood,  hickory  at 
1,344  varas,  stake." 

The  length  of  this  north  line  of  WUllama  is 
1,344  varas.  The  Crooks  survey,  made  by 
Lewis,  who  surveyed  the  Williams,  estab- 
lishes its  southeast  corner  in  the  north  line 
ot  the  Williams,  and  makes  bearing  trees  and 
runs  west  with  the  Williams  north  line,  pass- 
ing the  northwest  comer  of  the  Williams  at 
1,212  varas,  leaving  thereby  the  northeast 
comer  of  the  Williams  182  varas  east  of  the 
Crooks  southeast  comer.  This  southeast 
corner  of  the  Crooks  survey  seems  to  be  well 
identified,  and  now  on  the  grohnd.  No  other 
point  In  the  two  surveys  is  located  by  evi- 
dence of  corners  and  bearing  trees  called  for 
in  the  grant 

[1]  By  his  first  assignment  the  appellant 
assails  the  action  of  the  lower  court  in  re- 
fusing the  defendant's  requested  peremptory 
instruction  to  return  a  verdict  for  the  de- 
fendants, for  the  following  reasons: 

(a)  The  undisputed  evidence  shows  all  oc- 
cupancy and  possessi(»i  of  the  plaintiff  Em- 
ma G.  Adams  to  have  been  in  a  portion  of  the 
Erasmus  Williams  survey,  and  to  no  portion 
of  S.  P.  R.  R.  Co.  secUon  No.  1  sued  for. 

(b)  The  undlq)uted  evidence  shows  plain- 
tiffs' possession  proven  In  the  case  commenc- 
ed in  1885,  and  continued  until  1903,  when 
she  married  one  George  SbanlUe,  after  which 


«=9For  other  cases  see  same  topic  and  KBY-NUMBSB  In  all  Key-Numbered  Digests  and  Indexes 
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she  moved  from  said  property,  and  the  pos- 
session of  same  was  from  said  period  of  1908 
to  1910  jointly  In  said  plaintiff  and  Shankle, 
who  asserted  a  Joint  dalm  to  said  property, 
and  after  said  period,  1910,  was  ezdnslTely 
In  the  plalntUfs'  possession,  and  the  evidence 
falls  to  show  any  ten-year  contlnnous  occu- 
pancy and  poBseasioD  In  the  plaintiffs  of  the 
premises  sned  for. 

(c)  That  the  nndispnted  evidence  showed 
that  there  is  a  conflict  between  S.  P.  B.  B. 
Co.  section  No.  1  and  Erasmns  Williams; 
that  the  said  Williams  Is  a  senior  survey, 
and  they  claim  there  can  be  no  hostile  or  ad- 
verse holding  by  an  occupant  holding  under 
a  recorded  title  of  a  senior  survey  of  any 
portion  of  said  Junior  survey,  unless  such 
possession  extends  beyond  the  conflict,  and 
onto  the  Junior  soivey,  beyond  the  conflict, 
sufficient  in  character  to  amount  to  an  ouster 
by  an  occupant  of  the  true  owner  of  the  Ju- 
nior surrey  not  in  conflict  with  the  senior. 

While  this  is  a  case  of  trespass  to  try  title, 
it  to  dependent  primarily  upon  the  true  loca- 
tion of  the  east  boundary  line  of  the  Eras- 
mus Williams  survey.  The  Williams  survey 
was  located  in  1840,  and  the  Samuel  Crooks 
survey  In  1846,  by  Lewis,  who  had  previously 
located  the  Williams  survey.  A  careful  in- 
vestigation of  the  testimony  develops  the 
fact  that  there  are  no  bearing  trees  called 
for  In  the  original  grant  to  be  found  at  the 
northeast  corner  of  the  Williams  which  are 
now  standing.  While  some  of  the  surveyors 
testified  concerning  the  northeast  corner  of 
the  said  Williams,  and  as  to  Its  true  location, 
they  admitted,  when  tested,  that  the  bearing 
trees  called  for  In  the  Williams  grant,  togeth- 
er with  the  marks  called  for  on  said  trees, 
were  absent,  and  where  they  fixed  the  cor- 
ner, or  attempted  to  fix  the  same,  the  marks 
on  the  trees  were  admittedly  made  by  a  sur- 
veyor named  Cox,  In  1885,  and  none  of  the 
surveyors  could,  with  certainty,  show  any 
mark  or  Indication  of  the  footsteps  of  the 
original  surveyor  made  at  the  place  where 
the  appellants  claim  the  northeast  comer  of 
said  Williams  survey  to  be  or  tending  to 
show  tbat  it  was  at  the  point  claimed  by  ap- 
pellees. The  field  notes  of  the  Wililams  sur- 
vey are  as  follows: 

"Surveyed  for  Erasmus  WilliBms  for  820 
acres  of  land  situated  on  Middle  creek  adj(^- 
ing  the  N.  B.  of  William  S.  Cahay  320-acre 
tract,  being  the  quantity  of  land  to  which  he  is 
entitled  by  virtue  of  certifteate  No.  Ill  Issued 
by  the  l>oard  of  land  commigsioners  for  Jasper 
countr,  l>eginninK  126  varas  from  the  northeast 
corner  of  said  Cahay  survey,  stake  from  wbich  a 
sweet  gum  mark  G.  W.  bears  N.  15  E.  6.6  varas 
and  a  sweet  gum  mark  O.  B.  W.  bears  N.  25 
W.  1.8  varas ;  thence  north  rich  land  black  soil 
at  620  varas  sweet  gum  line  tree,  at  900  varai, 
small  branch  brusby  oak,  pine  land,  dark  soil 
at  1,344  varas,  second  corner,  black  rich  land, 
a  stake  from  a  sweet  gum  mark  G.  W.  bears  S. 
S8  deg.  80*  K  5.6  varas  sweet  gum,  mark  G. 
W.  bears  N.  58  deg.  30'  W.  19.6  varas;  tbence 
W.  rich  land  dark  soil  at  300  varas  middle  of 
Cow  creek  5  varas  wide,  runs  S.  nt  330  varas, 
high  hammock  land,  timber  oak,  holly,  gum,  pine 
and  dogwood,  at  630  varas,  white  oak  timber  at 


866  varas,  red  oak  Una  tree,  land  here  some  Ir- 
roack  timber  pine,  dogwood,  hickory,  eta,  at 
lj344  varas,  stake  from  which  a  black  gum  G. 
W.  bears  S.  16  W.  8.6  varas  from  black  gum 
G.  W.  N.  68  B,  6.6  varas ;  thence  S.  land  some 
broken  dark  soil  at  800  varas.  small  branch 
runs  Jl.  450  varas,  level  dark  soil  at  800  varas, 
pine  line  tree  at  1,344  varas,  a  stake,  fourth 
corner,  from  which  a  sweet  gum  marked  G.  W. 
and  W.  B.  bears  S.  84  deg.  30*  W.  11.6  varas, 
and  a  post  oak  marked  G.  W.  and  W.  B.  bears 
N.  70  E.  5  varas;  thence  B.  good  hammock 
land  at  250  varas,  a  branch  rung  S.  B.  at  300 
varas,  rich  land,  dark  soil,  stiff  land,  at  986 
varas,  middle  Cow  creek  or  West  creek  6  varas 
wide,  runs  S.  at  1,344  varaa,  place  of  beginning; 
two-thirds  of  this  survey  is  good  land,  the  remg. 
land  one-third  second  grade  land,  surveyed  June 
27,  1840.  M.  B.  Lewis.  Practical  Surveyor. 
"James  King.  Sidney  Wortham,  C.  B." 

The  field  notes  were  filed  in  the  land  offloe 
July  7,  1840.  Six  years  later  Lewis,  the  sur- 
veyor, surveyed  the  Samuel  Crooks  land  on 
the  north,  and  the  field  notes  of  the  Crooks 
were  as  follows: 
"State  of  Texas,  County  of  Jasper. 

"Survey  for  William  F.  Cahay,  assignee  of 
Samuel  Crooks,  320  acres  of  land  situated  on 
waters  of  Big  Cow  creek  and  adjoining  the  N. 
boundary  of  Erasmus  Williams,  being  the  quan- 
tity of  land  to  which  he  is  entitled  by  virtue  of 
a  land  warrant  No.  3933,  Issued  by  Secretary 
of  War,  dated  Houston,  25th  day  of  June,  1838, 
beginning  at  a  post  260  varas  west  from  the 
northwest  corner  of  said  Williams,  from  which 
a  red  oak  mark  X  bears  N.  67  deg.  30'  B. 
8  varas  and  a  post  oak  marked  X  bears  N.  48 
W.  18.2  varas;  thence  N.  at  1,200  varas  post 
oak  from  which  an  ash  marked  X.  bears  S.  24 
B.  6.2  varas  and  a  red  oak  marked  X  bears 
N.  62  W.  7.8  varas;  thence  B.  at  940  varas 
creek  6  varas  wide  runs  S.  at  147  varas,  a  post 
from  which  a  post  oak  marked  X  bears  N.  29 
deg.  80'  W.  2.4  varas,  and  a  white  oak  marked 
X  bears  B.  4  varas;  thence  S.  at  1,200  varas 
intersect  the  N.  boundary  of  Erasmus  Williams, 
a  post  from  which  a  sweet  gum  marked  X  bears 
N.  10  B.  4.4  varas,  and  a  post  oak  marked  X 
bears  N.  41  deg.  SO'  west  4.4  varas ;  thence  W. 
with  said  line,  passing  over  the  creek  and  con- 
tinuing at  1,212  varas,  past  Williams  N.  W. 
comer  at  1,472  varas,  place  of  beginnhig,  sur- 
veyed March  26.  1846. 

"N.  B.  Lewis,  Practical  Surveyor. 
"P.  T.  and  Jonathan  McGee,  a  0." 

There  are  no  marks  or  tiearing  trees  to 
identify  any  of  the  comers  of  the  Williams 
survey,  so  far  as  this  record  shows,  that  Is, 
bearing  trees  called  for  in  the  original  grant 
The  north  line  of  the  said  Williams  survey  is 
well  known,  and  the  northeast  comer  of  said 
Williams  survey  and  the  northwest  corner 
of  the  same  can  be  fixed  with  comparative 
certainty  by  the  field  notes  of  the  Samuel 
Crooks,  which  lies  Immediately  north  and 
calls  for  the  WilUama  north  line.  There  is 
one  corner  of  the  Crooks,  to  wit,  the  south- 
east corner,  on  the  north  line  of  the  Williams, 
which  seems  to  be  by  the  sarv^ors  fully 
identified.  This  southeast  comer  of  Crooks, 
according  to  the  field  notes  of  the  Crooks, 
is  132  varas  west  from  the  northeast  comer 
of  the  Williams.  The  southeast  comer  of 
the  Crooks  cannot  be  shown  to  be  identical 
with  the  northeast  corner  of  the  Wililams 
by  any  bearing  trees  or  marks,  and  we  are 
assured  that  Lewis,  who  located  both  tracts. 
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would,  If  tb«  corners  bad  been  Identical,  thne 
make  the  call.  He  says,  on  the  contrary, 
that  the  line  of  the  Crooks  running  south 
intersecta  the  north  Une  of  the  WiUiama  and 
oomen  on  tame.    (Italics  ours.) 

There  Is  no  discoverable  reason  why  the 
north  line  of  the  Williams,  as  ran  by  the  orig- 
inal surveyor,  should  have  been  short  All 
the  surveys  near  the  same  are  Junior  sur- 
veys. S.  P.  R.  R.  Co.  section  No.  1  was  locat- 
ed In  1885,  45  years  after  the  Williams  sur- 
vey was  located,  and  the  S.  P.  R.  R.  Co.  No. 
1,  in  case  It  conflicts  with  the  Williams,  must 
yield  to  the  lines  called  for  In  the  Williams 
field  notes.  There  seems  to  be  an  unanimity 
among  the  surveyors  that  the  bearing  trees, 
as  called  for  at  the  northeast  corner  In  the 
WUliams  grant,  cannot  now  be  found  and 
Identified,  but  one  of  the  surveyors,  McMa- 
hon,  admits  that  there  Is  an  old  line  running 
north  and  south  about  100  yards  east  from 
what  they  call  the  Crooks  southeast  corner. 

The  above  statement  brings  us  to  the  ques- 
tion as  to  what  are  the  rules  of  law  that 
should  be  applied  to  the  facts  of  this  case 
in  determining  the  issue  of  the  boundary  as 
to  the  Wllllame  survey. 

[2]  It  seems  to  be  well  established  that 
lines  and  boundaries  cannot  be  constructed 
with  reference  to  objects  that  may  be  found 
upon  the  ground  as  indicating  the  footsteps 
of  the  surveyor,  when  there  are  no  calls  In 
the  grant  for  such  objects. 

Appellees  claim,  and  there  Is  some  testi- 
mony that  there  is  a  Une  running  from  what 
is  called  the  Crooks  corner  south,  which  line 
runs  Just  In  front  of  the  doorstep  of  appellee 
Emma  Adams.  There  is,  however,  testimony 
that  this  line  was  made  by  a  surveyor  named 
Cox,  who  surveyed  the  west  line  of  the  S.  P. 
R.  R.  Co.  section  No.  1,  and  that  the  marks 
at  the  northeast  corner  of  this  line  were 
placed  on  the  trees  by  the  said  Cox.  Wheth- 
er or  not  this  line  Is  the  west  line  of  S.  P. 
R.  R.  Co.  section  No.  1,  or  made  in  the  sub- 
division of  the  various  tracts  on  the  Williams 
or  otherwise  there  are  no  indications  that 
this  Une  was  estabUshed  by  the  surveyor  who 
originally  surveyed  tiie  E.  Williams,  and  no 
marks  or  trees  to  Indicate  his  footsteps.  As 
said  before,  there  is  also  testimony  of  a  line 
about  100  yards  further  east  that  runs  north 
and  south,  and  which  more  nearly  satisfies 
the  call  In  the  grant  for  the  east  line  of  the 
WlUlams. 

In  the  case  of  Railway  Co.  v.  Anderson,  86 
Tex.  Civ.  App.  121,  81  S.  W.  781,  the  court 
said: 

"The  contention  is  that  the  footsteps  of  the 
surveyor  who  located  the  right  of  way  could  be 
found  at  places  other  than  that  called  for  in  the 
descriptive  matter  contained  in  the  deed,  and  to 
go  to  this  point  would  extend  the  right  of  way 
some  distance  further  north  than  25  feet  from 
the  center  of  the  track.  The  difficulty  that  lies 
in  the  way  of  supporting  this  contention  is  that 
the  objects  sought  to  be  established  by  the  appel- 
lant as  found  upon  the  ground,  as  indicating  the 
boundaries  of  the  right  of  way,  according  to  its 


theory,  are  not  called  for  in  the  field  notes  of 
the  deed  under  which  it  holds;  and  in  cases  of 
this  character  the  rule  seems  to  be  well  estab- 
lished that  lines  and  boundaries  cannot  be  con- 
strued with  reference  to  objects  that  may  be 
found  upon  the  ground  as  indicating  the  foot- 
steps of  the  surveyor,  when  there  are  no  calls 
in  the  grant  for  such  objects"— citing  Anderson 
v.  Stamps,  19  Tex.  460:  Ratliff  v.  Burleson  [7 
Tex.  Civ.  App.  621]  26  S.  W.  983,  28  9.  W. 
1003. 

In  the  case  of  Golll  ▼.  O'Brien,  121  S.  W. 
698,  it  is  said: 

"It  is  a  settled  rule  of  law  in  determining  the 
true  dividing  line  between  surveys,  as  in  this 
case,  that  if  from  a  definite  beginning  point 
course  and  distance  alone  will  with  certain^ 
locate  and  Identify  the  line,  as  in  this  case,  they 
will  be  held  sufficient  Course  and  distance 
will  control,  then,  under  the  surrounding  and 
connecting  circumstances.  They  are  the  most 
certain  and  reliable  evidences  of  the  true  locali^ 
of  the  grant  [citing  Robinson  v.  Doss,  63  Tez. 
506]. 

"Where  no  marked  trees  are  on  the  ground 
identified  by  the  evidence  as  those  of  the  grant 
as  in  this  case,  the  true  boundary  must  be  as- 
certained by  course  and  distance  given  in  the 
patent  Luckett  v.  Scruggs  [73  Tex.  619]  11  S. 
W.  529." 

See,  also.  Keystone  Mills  Co.  v.  Peach  Riv- 
er Lumber  Co.,  96  S.  W.  64 ;  Hamilton  et  aL 
V.  Blackburn,  43  Tex.  Civ.  App.  163,  93  S.  W. 
1094;  Brodbent  v.  Carper,  100  S.  W.  183; 
BlackweU  v.  Coleman,  94  Tex.  216,  59  S.  W. 
530 ;  Sloan  v.  King,  33  Tex.  Civ,  App.  537,  77 
S.  W.  48;  Beast  v.  Donald,  84  Tex.  653,  19 
S.  W.  796;  Coleman  County  v.  Stewart  65 
S.  W.  386;  Hermann  t.  QOiomas,  168  S.  W. 
1037. 

The  line  appeUees  claim  to  be  the  east  line 
of  the  WUliams,  neither  from  Its  age,  from 
marks  or  bearing  trees  or  circumstances,  and 
especially  from  the  fact  that  It  does  not  rua 
from  the  corner  called  for  In  the  WilUams 
grant  as  the  northeast  comer  of  same,  can- 
not be  and  was  not  In  any  manner  identified, 
as  having  been  made  by  the  original  surveyor 
of  the  WllUams  on  the  ground.  If,  therefore, 
the  WUliams  north  Une,  as  called  for  In  the 
original  field  notes,  can  be  discovered  at  any 
place  (and  It  Is  conceded  that  the  said  north 
line  Is  well  established,  and  Is  for  the  great- 
er part  Identical  with  the  south  line  of  the 
Samuel  Crooks),  then  no  fact  is  shown  In  the 
record  why  the  said  line  should  not  run  Its 
complement  of  varas.  There  is  nothing  to 
show  why  the  said  Une  should  be  arrested. 
Therefore  we  can  begin  at  any  given  point 
on  the  north  Une  of  the  WUliams,  which  can 
be  positively  fixed,  such  as  the  Crooks  south- 
east comer  has  been,  and  It  Is  only  a  ques- 
tion of  course  and  distance  to  find  either  the 
northeast  or  the  northwest  comer  of  the  Wil- 
liams, and,  if  the  bearing  trees  called  for  In 
the  i^rant  are  not  found,  tibiey  will  be  pre- 
sumed to  have  been  there.  It  Is  conceded 
that  none  of  the  Improvements  of  the  appel- 
lees are  on  the  S.  P.  R.  R.  Co.  section  Na  1, 
if  the  northeast  comer  and  the  east  Une  of 
the  WUliams  be  fixed  as  stated  above.  The 
boundaries,  or  rather  the  northeast  corner, 
of  the  WiUlama  survey,  being  fixed  at  a 
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point  132  varaa  east  of  tbe  soaQieast  comer 
of  the  Samuel  Orooks,  Is  dedsive  of  all  quea- 
tions  raised  on  tbis  appeal.  Tbe  tioandarles 
of  the  Williams  are  fixed  by  Its  calls  and  the 
calls  of  the  Crooks  >  worthy  located  by  the 
same  snrreyor,  near  the  same  time. 

As  stated  before,  If  the  southeast  comer 
of  tbe  Crooks  was  Identical  or  nearly  so  with 
the  northeast  comer  of  tlie  Williams,  no  rea- 
son can  be  Imagined  why  It  was  not  so  nomi- 
nated. We  are  of  the  opinion  that  the  north 
line  of  the  Williams  should  be  fixed  by  course 
and  distance,  and,  nothing  in  this  record  be- 
ing shown  to  arrest  same,  and  no  bearing 
trees  being  now  found  at  the  northeast  cor- 
ner of  the  Williams,  as  set  out  In  the  grant, 
they  will  be  presumed  to  have  been  there. 

We  are  of  opinion  that  the  northeast  comer 
of  the  Brasmus  Williams  surrey  should  be, 
and  we  find  the  same  to  be,  132  varas  east 
from  the  Crooks  southeast  comer,  which  is 
shown  to  have  been  on  the  north  boundary 
line  of  said  Williams  survey. 

What  has  been  said  disposes  of  the  case. 

The  Judgment  of  the  lower  court  Is  there- 
fore reversed,  and  Judgmoit  here  rendered 
for  appellant 

Reversed  and  rendered. 


CITY  OF  WAXAHACHIB  v.  MISSOURI,  HL 
&  T.  RT.  00.  OF  TEXAS.     (No.  7439.)» 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    Jan. 

8,  1916.    On  Motion  for  Rehearing, 

Feb.  19,  1916.) 

1.  RAXLBOA.OS  ^=>243  —  OsDiNAncsB  —  Rail- 
boas  Obobsinos — Gatxb  aso  Watciihkn. 
The  power  granted  by  Bev.  St  art.  764,  to 
a  city  incorporated  under  the  general  law  to 
pass  ordinances  needed  for  the  general  welfare 
authorises  on  ordinance  requiring  railroads  to 
construct  gates  or  keep  a  flagman  at  each  cross- 
ing. 

[Ed.  Note.— For  othw  casea,  see  Railroads, 
CJant  Dig.  H  754,  757 ;  Dec.  Dig.  «=3248.] 

On  Motion  for  Rehearing. 

2l  Evidbncb  «be»20  —  Railboadb   «s>243  — 
Obduiancxb  —  Railboad      CBOssinas  — 

WaTCHMXN  "AT.T,  DT7BIHG  THE  DAY." 

An  ordinance  requiring  a  railroad  to  keep 
a  watchman  at  each  crossing,  who  shall  remain 
there  "all  dnring  the  day,"  that  is,  the  whole 
24  hours,  is  void  as  unreasonable  on  its  face; 
the  court  judicially  knowing  that  trains  do  not 
run  at  all  times  on  any  railroad  in  the  state. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  24;  Dec.  Dig.  «=320 ;  Railroads, 
Cent  Dig.  K  764,  767;   Dec  Dig.  iS=>243.] 

Error  from  District  Court,  ElUs  County; 
F.  Ia  Hawkins,  Judge. 

Action  by  the  City  of  Waxahachle  against 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany Of  Texas.  Judgment  for  defendant, 
and  plaintiff  brings  error.    Affirmed. 

Neil  C.  Brwln,  of  Waxahachle,  for  plaintiff 
In  error.  G.  0.  Groce,  of  Waxahachle,  for 
defendant  In  error. 


BAINBT,  C.  J.  This  suit  was  broogbt  by 
plaintiff  in  error  against  defendant  In  error 
to  recover  penalties  for  the  violation  of  an 
ordinance  of  said  dty  requiring  all  railroads 
operated  through  said  dty  to  maintain  flag- 
men or  gates  at  certain  street  crossings  in 
said  dty.  Defendant  in  error  answered  by 
general  and  special  exceptions,  and  by  gener- 
al denial  and  special  pleas.  The  exceptiraas 
were  sustained,  and,  plaintiff  in  error  refus- 
ing to  amend,  the  cause  was  dismissed,  and 
Judgment  rendered  for  defendant  in  error. 

[1]  The  ordinance  of  said  dty  of  Waxa- 
hachle relied  on  was  passed  on  March  7) 
1911,  and  Is  as  follows: 

"Art.  (1).  That  it  shall  be  the  duty  of  each 
corporation  owning  or  operating  any  line  of 
steam  raUway  which  now,  or  hereafter  mayrun 
through  the  corporate  limits  of  the  city  of  Wax* 
ahachie,  Texas,  and  over,  on  or  across  Washing- 
ton street  or  College  street  or  Rogers  street  to 
station  and  maintain  a  flagman  at  each  point 
where  its  right  of  way  crosses  any  one  of  afore- 
said streets,  or  to  erect  and  maintain  at  each  of 
said  points,  the  latest  Improved  railway  cross- 
ing gates,  whereby  any  person  or  persons  trav- 
eling on  any  one  of  said  streets  may  be  warned 
of  the  approach  of  any  train  or  trains  or  car  or 
carK  or  engine  or  engines  on  said  line  or  lines  of 
raUway. 

"Art  (2).  Merely  keeping  a  flagman  at  any 
one  of  said  points  while  a  train  is  in  the  switch 
yards  of  said  cori>oration,  or  is  approaching  or 
leaving  its  depot,  shall  not  be  deemed  a  com- 
pliance with  the  provisicns  of  this  ordinance; 
but  such  corporation  most  maintain  a  flagman 
at  each  point  where  its  right  of  way  crosses  any 
one  or  more  of  said  streets,  and  it  shall  be  nec- 
essary that  such  flagman  remain  at  said  point 
all  during  the  day,  and  that  he  attend  to  the 
duty  of  flagman  and  giving  timely  warning  to 
any  and  all  persons  approacoing  said  right  of 
way,  on  any  one  of  the  aforesaid  streets,  at  said 
point  as  to  the  coming  of  any  car  or  cars,  train 
or  trains,  or  engine  or  engines. 

'Art  (3).  Any  such  corporation  failing  to 
comply  with  the  provisions  of  this  ordinance 
shall  be  liable  in  a  penalty  in  the  sum  of  ten 
dollars  to  the  said  city  of  Wazabachie;  and- 
each  day  said  corporation  shall  fail,  neglect  or 
refuse  to  so  maintain  such  flagman  or  shall  faU, 
neglect  or  refuse  to  provide  and  maintain  said 
railway  crossing  gates  at  said  points,  and  each 
of  them,  shall  constitute  a  separate  offense; 
which  penalty  and  penalties,  shall  be  recover- 
able by  and  in  the  name  of  the  city  of  Waxa- 
hachle, Texas,  by  a  suit  in  any  court  of  com- 
petent jurisdiction." 

It  appeared  from  the  petition  that  the  dty 
was  incorporated  imder  the  general  munld- 
pal  laws  of  Texas,  and  that  the  railway  com- 
pany had  owned  and  operated  Its  line  of 
railway  through  the  corporate  limits  of  the 
dty  for  20  years  prior  to  the  Institution  of 
this  suit,  and  that  its  line  of  railway  cross- 
ed both  Washington  and  Rogers  streets, 
within  the  city. 

The  special  exceptions  sustained  and  relied 
on  by  the  defendant  in  error  are  the  first 
third,  and  fifth,  and  are  as  follows: 

(1)  It  does  not  appear  from  said  petition  that 
the  plaintiff,  under  its  charter  of  incorporation, 
had  authority  to  enact  the  ordinance  set  out  in 
its  petition. 

(3)  The  pretended  ordinance  upon  which  plain- 
tiff's suit  is  based  is  unreasonable  npon  its  face, 
and  therefore  void,  in  that  it  requires  the  erec- 
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tion  and  maintnnaoce  of  the  crossing  gatei  there- 
in mentioned,  or  the  keeping  of  a  flagman  at 
each  of  the  crossiDgs  mentioned,  all  during  the 
day,  whether  any  train  is  approaching  or  not, 
and  whether  there  would  be  any  danger  to  ap- 
proaching travelers  from  railway  trains,  or  not, 
and  in  this  respect  such  ordinance  is  unreason- 
ably onerous,  and  therefore  void. 

(5)  The  plaintiff  city  being  incorporated  un- 
der the  general  municipal  charter  laws  of  this 
state,  such  laws  confer  upon  it  no  right  to  enact 
the  pretended  ordinance  set  out  in  plaintiff's 
petition,  and  such  pretended  ordinance  is  void, 
and  plaintiff  has  no  right  of  action  under  it. 

The  dty  of  Wazahachie  being  Incorporat- 
ed under  the  general  municipal  law  of  tills 
state,  the  demurrer  raises  the  question:  Does 
said  law  grant  to  said  dty  the  power  to  pass 
and  enforce  the  ordinance  that  forms  the 
basis  of  this  action?  We  think  this  question 
should  be  answered  In  the  affirmative. 

The  powers  granted  to  cities  Incorporated 
under  said  law  are  broad  and  comprehensive, 
and  It  was  evidently  intended  by  the  law- 
makers to  embrace  everything  thought  nec- 
essary for  the  proper  government  of  the  cit- 
ies not  Inconsistent  vrlth  state  laws.  In  ar- 
ticle 764,  R.  S.,  among  the  powers  granted  Is: 

"May  ordain  and  establish  such  acts,  laws, 
regulations  and  ordinances,  not  inconsistent 
with  the  Constitution  and  laws  of  this  state,  as 
shall  be  needed  for  the  government,  interest, 
welfare  and  good  order  of  said  body  politic," 
etc. 

Article  863  relates  to  the  use  of  steam  rail- 
roads, and  provides: 

"To  direct  and  control  the  laying  and  con- 
structing of  railroad  tracks,  turnouts  and 
switches,  or  prohibit  the  same  in  the  streets,  av- 
enues and  alleys,  unless  the  same  have  been  au- 
thorized by  law,  and  the  location  of  depots  with- 
in the  city;  to  require  that  railroad  tracks, 
turnouts  and  switches  shall  bo  so  constructed 
as  to  interfere  as  little  as  possible  with  the  ordi- 
nary travel  and  use  of  streets,  avenues  and  al- 
leys, and  that  sufficient  space  shall  be  left  on 
either  side  of  a  track  for  the  safe  and  convenient 
passage  of  teams,  carriages  and  other  vehicles, 
and  persons;  to  require  railroad  companies  to 
keep  in  repair  the  streets,  avenues  or  alleys 
through  which  their  track  may  run,  and,  if  or- 
dered b^  the  city  council;  to  construct,  and  keep 
in  repair,  suitable  crossings  at  the  intersection 
of  streets,  avenues  and  alleys,  and  ditches,  sew- 
ers and  culverts,  when  the  city  council  shall 
deem  it  necessary;  to  direct  the  use  and  regu- 
late the  speed  of  locomotive  engines  in  said  dty, 
or  to  prevent  and  prohibit  the  use  or  running  ol 
the  same  within  the  dty ;  provided,  that  the 
provisions  of  this  article  shall  apply  to  rail- 
roads known  as  steam  railroads,  and  not  to  city, 
street  or  horse  railroads." 

While  In  neither  artlde  Is  the  erection  of 
gates  and  placing  of  guards  specifically  made, 
yet  we  think  the  iiower  In  the  city  Is  implied- 
ly granted  for  the  requiring  of  guards  and 
gates  at  the  crossing  of  streets  In  the  general 
Welfare  clause  above  quoted.  Such  pre- 
caution was  necessary  for  the  safety  of  the 
persons  traveling  the  streets,  and  under  the 
law  the  dty  of  Waxahachle  was  empowered 
to  enact  such  ordinance.  Selbert  v.  Railway 
Co.,  188  Mo.  657,  87  S.  W.  995,  70  L.  R.  A. 
72;  Ry.  Co.  v.  Young,  81  Ga.  397,  7  S.  H. 
912,  12  Am.  St.  Rep.  320. 

In  the  Selbert  Case,  supra,  relating  to  the 
power  of  the  dty  of  St  Louis  to  pass  an  or- 


dinance similar  to  the  one  here  in  contro- 
versy, after  citing  a  paragraph  of  the  diar- 
ter  of  said  dty  where  it  was  authorized  to 
control  streets,  etc.,  to  regulate  and  control 
railroads  on  the  constructions  of  railways, 
to  regulate  their  fares,  routes,  trips,  and 
tracks,  etc.,  the  opinion  proceeds: 

"Paragraph  14  confers  power  to  pass  all  ordi- 
nances not  inconsistent  with  the  provisions  of 
the  charter  or  the  laws  of  the  state  as  may  be 
expedient  in  maintaining  the  peace,  good  govern- 
ment, health,  and  welfare  of  the  city.  These 
express  grants  of  power  are  ample  to  support 
the  ordinance  requiring  the  erection  of  such 
safety  gates  where  railroads  cross  public  streets. 
But,  without  such  express  grants,  the  power  to 
pass  such  police  regulations  is  an  inherent  pow- 
er, necessary  for  the  protection  of  the  lives  and 
persons  of  the  citizens  using  the  public  streets. 
It  is  the  duty  of  a  dty  to  take  all  such  steps 
and  precautions  as  are  reasonably  necessary  to 
render  its  streets  reasonably  safe  for  use  by  dti- 
zens.  There  can  be  no  two  opinions  tiiat  safety 
gates  where  railroads  cross  public  streets  are 
a  necessary  protection  against  acddents,  and 
do  not  constitute  a  nuisance  upon  the  street. 
*  *  *  A  safety  gate  at  a  point  where  a  rail- 
road crosses  a  puBlic  street  is  in  no  sense  a 
private  use  of  the  street,  but  is  clearly  a  police 
protection  against  injuries  to  persons  passing 
along  the  street,  in  consequence  of  the  passage 
of  railway  trains  over  the  same,  and  such  gates, 
therefore,  cannot  in  any  proper  sense  be  said  to 
be  a  nuisance  on  the  street. 

There  Is  a  conflict  of  authority  on  the  prop- 
osition that  the  dty  has  the  right  under  the 
general  "weffare"  clause  of  the  diarter  to 
pass  an  ordinance  requiring  railways  to  erect 
gates  and  place  guards  at  crossings,  and  sup- 
porting this  proposition  appellee  dtes  Raven- 
na V.  Railway  Co.,  45  Ohio  St  118,  12  N.  K. 
44S,  and  other  cases. 

We  think,  however,  that  under  the  laws  of 
this  state  the  dty  of  Waxahachle  was  em- 
powered to  enact  the  ordinance  In  qt^estlon, 
and  therefore  the  court  erred  In  sustaining 
the  demurrer  to  the  petition  on  that  ground. 

As  to  the  sustaining  of  the  demurrer  at- 
tacking the  ordinance  on  the  ground  of  being 
unreasonable,  the  ordinance  on  its  face  does 
not  show  that  It  Is  unreasonable.  The  pre- 
sumption obtains  that  the  dty  council  acted 
within  the  powers  conferred  by  law  upon  It 
and  that  the  necessity  existed  for  its  passage. 
This  presumption  may  be  rebutted  by  evi- 
dence, but  the  petition  la  not  subject  to  de- 
murrer (Railway  Co.  v.  Averlll,  224  lU.  818, 
79  N.  E>.  654),  and  the  court  erred  in  that  re- 
spect 

The  Judgment  la  reversed,  and  cause  re- 
manded. 

On  Motion  for  Rehearing. 

[2]  After  reconsidering  this  case,  we  have 
reached  the  conclusion  that  we  erred  In  hold- 
ing that  the  ordinance  of  the  dty  of  Waxaha- 
chle did  not  show  on  Its  face  that  it  was  un- 
reasonable, and  therefore  not  subject  to  de- 
murrer. The  ordinance,  after  requiring  the 
railway  company  to  maintain  a  flagman  at 
eadi  crossing,  provides  that : 

"Merely  keeping  a  flagman  at  any  one  of  said 
points  while  a  train  is  in  the  switch  yards  of 
said  corporation,  or  is  approaching  or  leaving 
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its  d^iMt,  ahall  not  be  deemed  •  compUance  witb 
the  proviBions  of  this  ordinance ;  bat  such  cor- 
poration must  tnaintain  a  flagman  at  each 
point  where  its  right  of  way  crosses  any  one  or 
more  of  said  streeta,  and  it  shall  be  necessary 
that  such  flagman  remain  at  said  point  all  dur- 
ing the  day,  and  that  he  attend  to  the  duty  of 
flagman  and  giving  timely  warning  to  any  and 
all  persons  approaching  said  right  of  way,  on 
any  one  of  the  aforesaid  streets,  at  said  point, 
as  to  the  coming  of  any  car  or  cars,  train  or 
trains,  or  engine  or  engines." 

This  court  Judicially  knows  that  trains  do 
not  mn  at  all  times  during  any  given  24 
taonra  on  any  railroad  in  Texas,  which  makes 
it  clear  that  a  flagman  was  not  necessary  at 
the  crossing  all  during  the  day,  as  required 
by  the  ordinance,  It  was  not  enough,  under 
the  ordinance,  that  flagman  should  be  present 
at  the  crossing  when  trains  are  approaching, 
but  that  he  shall  be  present  "at  said  point 
(01  dartng  the  day."  This  term  embraces  the 
time  froin  midnight  to  midnight,  and  to  com- 
ply witb  it  would  work  a  hardship  on  the 
railway  company  and  be  unreasonable.  Muck- 
enfuss  V.  State,  65  Tex.  Cr.  R.  229,  UB  S.  W. 
61.  20  h.  R.  A.  (N.  S.)  783,  131  Am.  St  Rep. 
813, 16  Ann.  Oas.  768 ;  State  v.  Meagher,  124 
Mo.  AppL  333,  101  S.  W.  684. 

Ordinarily  a  city  ordinance  is  presumed  to 
be  valid,  and  its  unreasonableness  must  be 
shown  by  evidence.  But  when,  as  in  this 
case,  it  shows  on  its  ftice  to  be  unreasonable, 
It  becomes  a  question  of  law  and  will  be  de- 
clared void.  Such  is  the  ordinance  here  un- 
der consideration. 

Therefore  the  motion  for  rehearing  will  be 
granted,  and  the  Judgment  win  be  afiDrmed. 


MUELLER  V.  SIMON.     (No.  6517.) 

(Ctonrt  of  CSvil  Appeals  of  Texas.    Austin. 

Nov.  3,  1916.     Rehearing  Denied 

Jan.  26,  1916.) 

1.  Saus  ^s>271— Salb  bt  Sauple— WABaxn- 
TT— Inspection. 

Sales  by  sample  imply  a  warranty  that  the 
goods  shall  be  of  like  quality  and  character  as 
the  samples,  and  contemplate  an  inspection  by 
the  buyer. 

rEid.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {{  76^771;   Dec.  Dig.  <S=5»271.] 

2.  Sauss  «=9l78  —  Inspection  —  "Accept- 
ance." 

The  act  of  a  buyer  of  goods  in  paying  the 
draft  covering  the  price  in  order  to  secure  the 
bill  of  lading  for  the  shipment  from  a  bank  so 
that  he  might  inspect  the  goods,  was  not  an 
"acceptanc?"  thereof,  which  implies  not  only 
the  physical  act  of  receiving  the  goods,  but  also 
the  intention  of  retaining  them. 

raid.  Note.— For  other  cases,  see  Sales,  Oent 
Dig.  ii  451-456;   Dec.  Dig.  <&=>178. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Acceptance.] 

8.  Sai.es  €s>390  —  Rejection  —  Recovebt  ot 

Pbicb  Paid. 

When  goods  delivered  are  not  of  the  cliar- 
acter  or  quality  purchased,  the  purchaser  may, 
upon  ascertaining  the  fact,  reject  them  and  re- 
cover of  the  seUer,  as  for  money  had  and  re- 
ceived, the  price  paid  in  advance,  if  such  is  the 
case. 

[Rd.  Note.— For  other  cases,  see  Sales,  Oent 
Die.  S  1100:  Dec.  Dig.  <3=390.] 


4.  Sauds  «E9390— RsnxiTioii  — Riooteht  of 

Price. 
Where  some  of  the  goods  delivered  are  of 
the  character  and  quality  ordered  from  sample 
and  others  are  not  the  purchaser  may  accept 
those  according  to  tiie  sample  and  reject  the  re- 
mainder, and  recover  the  purchase  price  of  the 
remainder,  paid  in  advance,  as  for  money  bad 
and  received. 

Pid.  Note.— For  other  eases,  see  Sales,  Oent 
Dig.  f  1109;  Dec.  Dig.  «=»390.] 

5.  Sai.es  ^=>442— Rehedieb  op  Buteb— Stttt 

FDR  DaUAOES. 

Where  goods  sold  by  sample  are  delivered  in 
quantity  and  kind  unlike  those  ordered,  the 
seller  may  retain  them  and  sue  for  damages,  the 
difference  in  the  value  of  the  goods  delivered 
and  the  value  of  those  that  should  have  been 
delivered. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  1284^1301;    Dec.  Dig.  <8=»442.] 

6.  PuiADXNO  €=334  —  Genebai.  Deicubbbb— 
Pbbsuicption. 

As  against  a  general  demurr^,  every  in- 
tendment will  be  indulged  in  favor  of  a  plead- 
ing. 

[Ed.  Note.— Pot  other  cases,  see  Pleading, 
Cent.  Dig.  ff  6%,  66-74;  Dec.  Dig.  «=»34.] 

7.  Sales  ®=»396— ^Remedies  of  Buteh— Suit 
TO  Recoveb  Pbicb  Paid  in  Advance— Peh- 

TIOW. 

In  an  action  by  the  buyer  of  goods,  who  had 
a  greater  quantity  delivered  than  he  had  ordered, 
which  also  did  not  conform  to  sample,  to  re- 
cover, as  money  had  and  received,  the  price 
which  he  had  paid  in  advance  to  secure  an  op- 
portunity to  inspect,  plaintiffs  petition,  not  al- 
leging that  he  rejected  the  goods,  refused  to 
accept  them,  tendered  them  back  to  the  seller, 
or  notified  him  that  plaintiff  held  them  sub- 
ject to  his  order,  was  insufScient  against  gen- 
eral exception. 

p:d.  Note.— For  other  cases,  see  Sales,  Cent 
rAg.  |{  1134, 1135;  Dec.  Dig.  «=»396.] 

8.  pl.badine  «s>84— corbtbdction  aoainst 
Fleaobb. 

A  pleading  must  be  construed  most  strongly 
against  the  pleader. 

(Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §f  6%,  66-74;   Dea  Dig.  <S=>34.] 

Appeal  from  Coleman  County  Court;  T. 
J.  White,  Special  Judge. 

Suit  by  M.  Simon  against  Arthur  Mueller. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

J.  P.  Ledbetter  and  Snodgrass,  Dlbrell  & 
Snodgrass,  all  of  Coleman,  for  appellant 
Crltz  &  Woodward,  of  Coleman,  for  appellee. 

JENKINS,  J.  Appellee,  as  plaintiff,  sought 
to  recover  from  appellant  the  sum  of  $362.56, 
the  same  being  the  full  purchase  price  x>aid 
in  advance  by  appellee  to  appellant  for  cer- 
tain goods,  wares,  and  merchandise,  less  the 
value  of  the  portion  of  said  goods  for  which 
he  allowed  appellant  credit 

The  appellant  answered  by  general  excep- 
tion and  special  denial  of  the  facts  alleged 
In  the  petition.  Judgment  for  appellee  for 
the  amount  sued  for. 

Appellant's  first  assignment  of  error  is  as 
follows : 

"The  court  erred  in  overruling  and  in  not 
sustaining  tiie  second  ground  of  appellant's  mo- 
tion for  a  new  trial,  as  follows:    Because  the 
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conrt  CTTed  in  ovu  luBos  genenU  exception  o« 
deteidant  to  plaintiff*!  amended  petition  here- 
in, becanae  said  petition  atated  and  abowed  no 
eanae  ot  action  againat  defendaata  or  either  of 


PlalntUTg  petition,  omitting  tacmal  parts. 
Is  as  follows: 

"(2)  That  heretofore,  to  wit,  on  or  about 
the  16th  da7  of  July,  1913,  plaintiif  made  a 
contract  of  puicbaae  with  d^endant  Arthur 
Hoeller  defendant,  acting  nnder  aaid  firm 
name  of  Central  KnitUng  Company  by  and 
throQgh  hia  authorized  agent,  by  the  tarns  of 
which  contract  plaintiff  purchased  and  agreed 
to  ptirchaae  from  defendant  certain  goods, 
wares,  and  merchandise,  and  in  reference  to 
said  porchase  plaintiff  had  an  agreement  and 
nnderstanding  and  contract  with  defendant 
throogh  defendant's  said  a^ent,  acting  for  de- 
fendant in  the  premises,  by  the  terms  of  which 
defendant  represented  to  plaintiff  that  said 
gooda  would  be  of  certain  qaalities,  makes, 
construction,  color,  and  sizes,  and  would  be  lilce 
eertaia  aamples  then  and  there  shown  lAaintiff 
br  defendant,  as  liereinafter  stated  and  cefer- 
red  ta 

"(3)  That  said  gooda  so  pnrdiaaed  and  agreed 
to  be  pmchased  bj  plaiotiS  from  defemclant 
were  listed  and  daeaignated  in  the  (»der  given 
bj  plaintiff  to  defendant  thertfor,  and  in  the 
mil  and  invoice  rendered  by  d^endant  they  refer 
to  plaindff  by  certain  lot  numbers  and  style 
numbers  as  hereinafter  aet  out;  but  that 
in  addition  to  said  designaticni  by  said  number 
plaintiff  and  defendant  agreed  and  contracted 
that  said  goods  should  be  of  the  grade,  make, 
quality,  construction,  and  color  of  certain  sam- 
ples tben  and  there  shown  to  plaintiff  by  de- 
fendant, and  of  certain  sizes  and  description 
then  and  there  stated  and  agreed  upon  by  and 
between  plaintiff  and  defendant. 

"(4)  A  copy_  of  said  biU  and  invoice  of  said 
gooda  designating  same  by  said  numbers  as 
aforesaid  and  showing  the  prices  agreed  upon 
for  same  is  hereto  attached,  and  is  hereby  re- 
ferred to  and  marked  lixhibit  A. 

"(5)  That  the  goods  8hin)ed  by  defendant 
under  and  in  pursuance  of  said  contract  were 
shipped  by  defendant  from  the  city  of  New 
York,  state  of  New  York,  to  plaintiff  at  Cole- 
man, in  Coleman  county,  Tex.,  with  draft  on 
plaintifl  for  the  sum  of  $452.50,  and  that  said 
draft  was  forwarded  and  sent  by  defendant  and 
its  agents  In  the  premises  to  the  First  NatL 
Bank  of  Coleman,  Tex.,  with  bill  of  lading  at- 
tached to  said  draft;  said  bill  of  lading  to  be 
delivered  to  plaintiff  only  upon  the  payment 
b^  plaintiff  of  said  draft  in  full,  which  said 
bill  of  lading  was  issoed  by  the  transportation 
company  on  said  gooda,  and  that  said  goods 
were  delivered  by  said  company  and  its  con- 
necting carriers  to  the  Gnlf,  Cofonido  &  Santa 
Vi  B&ilway  Company  at  Coleman,  Tex.,  and 
was  in  the  hands  of  said  railway  company 
and  would  be  delivered  to  plaintiff  only  upon 
the  presentation  of  said  bill  of  lading,  wMch 
could  only  be  procured  by  plaintiff  by  paying 
said  draft  as  aforesaid. 

"(6)  That  on  or  about  the  12th  day  of 
November  1913,  and  befm*  the  institution  of 
this  suit,  plaintiff  paid  the  amount  of  said  draft 
in  full  to  said  bank,  and  received  said  bill  of 
lading  and  presented  same  to  the  said  railway 
company,  and  received  said  goods  and  at  once 
opened  and  inspected  same. 

"(7)  That  plaintiff  had  no  opportunity  to 
inspect  and  could  not  inspect  or  be  allowed 
to  inspect  or  examine  said  goods  or  any  part 
of  same  without  paying  said  draft  tn  full  and 
procuring  said  bill  of  lading,  as  aforesaid. 

"(8)  d%at  upon  inspection  of  said  goods  on 
said  12th  day  of  Novembo-  1913,  plaintiff  found 
and  discovered  and  now  alleged  that  the  fol- 
lowing are  the  only  items  of  said  goods  which 
were  ordered   or  contracted  for   by   plaintiff 


with  or  -from  defendant,  and  wUd  he  agreed  to 

pay  defendant  for,  to  wit: 

LMorstylau  Dona.       I>rtee  TutalPrleik 


5043  or  50ft  1-9...1 

5247 Jt 

505 a 

237 J. 


91050  I  lOJSO 

15JS0  31.00 

1&50  33.00 

27.50  2TJS0 


Tbtal 1102.00 

Less  3  per  cent,  cash 3.00 

Balance;  amonnt  doe  defendant  $  9&94 

"M  That  the  amoont  paid  "i**— "'""I-  on  said 
drart  was  $452.50,  as  aforesaid,  Iteing  the  sum 
of  1353.66  more  than  was  doe  bypIaintiS  to 
defendant  on  said  goods,  according  to  ths 
agreed  price  (rf  sama 

•^m  Plaintiff  further  says  that  he  also 
paid  the  freight  on  all  the  said  bill  of  gooda 
from  New  Tork  to  Coleman,  being  Uie  sum  of 
912.25,  which  amount  he  was  forced  to  pay  be- 
fore he  could  receive  any  of  said  goods  or  mako 
an  examination  and  inspection  ol  the  .same  or 
aof  part  thereof;  and  that  aaid  freight  so 
paid  was  ^  more  than  the  freight  on  the  above 
goods  actually  bought  and  contracted  for  by 
plain  tifC 

"(11)  a%at  the  foUowing  items  of  aaid  bill 
which  were  delivered  to  plaintiff  as  aforesaid 
were  not  ordered  by  him  and  were  not  of  tho 
style,  qualities,  makes,  construction,  colors,  and 
sizes  ordered  and  oontraoted  Cor  by  plain- 
tiff with  and  from  defendant,  to  wit,  aU  the 
items  shown  on  said  attached  exhibit  except 
such  as  are  menti<»ed  above  as  having  been 
purchased  by  plaintiff  and  having  been  ^pped 
and  delivered  as  pnrdiaaed;  the  said  goods  so 
shipped  and  not  ordered  and  not  being  of  tiia 
description  as  purchased  aa  alleged  herein  be- 
ing sweaters  and  sweater  coats  and  siinilar 
goods. 

"(1^  That  the  amount  of  said  draft  aa 
drawn  and  paid  included  $25  which  was  paid 
cash  by  plaintiff  to  defendant  at  the  time  of 
the  contract  of  purdiase  sforesald,  and  that  in 
drawing  said  draft  defendant  did  not  allow 
for  said  $25,  but  odleeted  same  again  from 
plaintiff,  and  that  plaintiff  did  not  discover 
said  fact  until  after  h«  had  paid  said  draft 

"(13)  That  the  said  sum  of  $88.94  and  the 
goods  moitioned  above  in  paragraph  8  hereof 
are   and   were  the  only   amount  ever  dne  by 

Slaintiff  to  defendant  and  the  only  goods  ever 
elivered  or  shipped  by  defendant  to  plaintifL 
which  plaintiff  had  agreed  to  puKhase  or  had 
contracted  for. 

"(14)  Plaintiff  says  that  by  reason  of  the 
premises  he  has  raid  to  plaintiff  and  to  ttws 
said  First  Natl.  Bank  for  plaintiff  the  said 
sum  of  $353.56  more  than  was  dne  by  plaintiff 
to  defendant  as  aforesaid,  and  has  also  paid  tho 
said  sum  of  $9  freight  on  said  goods  so  shipped 
to  plaintiff  and  not  ordered  or  purchased  or 
agreed  to  he  purchased  by  him,  and  that  by 
reason  of  the  premises  he  has  been  damaged  in 
the  sum  of  $362.56,  and  defendant,  though  often 
requested  to  pay  the  sama  to  plaintiff,  has 
fafled  and  refused  and  still  refuses  to  pay  the 
same  or  any  part  thereof,  to  plaintiff's  damage 
in   said  sum  of  $362.56. 

"Wherefore,  premises  considered,  d^endant 
having  been  duly  cited  and  answered,  plaintiff 
prays  the  court  that  he  have  judgment  for  the 
said  sum  of  $362.56,  with  interest  therecm  at 
6  per  cent,  per  annum  from  Nov»aher  12,  1913, 
and  all  costs  of  suit,  and  for  such  other  and 
further  relief,  general  and  special,  as  in  law 
and  equity  he  may  be  justly  entitled  to." 

[1-4]  Sales  by  sample  Imply  a  warranty 
that  the  goods  shall  be  of  like  quality  and 
character  as  the  samples,  and  contemplate 
an  InspectlMi  by  the  buyer.  Beceiving  the 
goods  for  the  purpose  of  Inspectloa  and  in- 
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specttng  the  same,  la  not  an  acceptance  tbere- 
of.  An  acceptance  Implies  nut  only  the  phys- 
ical act  of  receiving  the  goods,  but  also  the 
Intention  of  retaining  them.  When  the  goods 
are  not  of  the  character  or  qnallty  pur- 
chased, the  purchaser  may,  upon  ascertain- 
ing said  fact,  reject  them ;  and  where  he  has 
paid  for  them  In  advance,  he  may  sue  the 
seller  as  for  money  bad  and  received.  If 
some  of  the  goods  are  of  the  character  and 
quality  ordered  and  others  are  not,  the  par- 
chaser  may  accept  the  goods  that  are  ac- 
cording to  sample  and  reject  the  remainder, 
and  In  such  case,  if  he  has  paid  the  purchase 
price  In  advance,  be  may  sue  for  such  re- 
mainder as  for  money  bad  and  received. 
Mfg.  Co.  V.  Hamilton,  18  Tex.  Civ.  App.  283, 
44  S.  W.  406;  24  Am.  &  Eng.  Ency.  Law, 
1158;  27  Cyc  856;  35  Qyc.  604. 

[i-S]  It  Is  the  contention  of  appellee  that 
this  suit  is  for  money  had  and  received.  He 
might  have  brought  such  a  suit  If  be  bad  re- 
jected the  goods  upon  inspection,  or  he  might 
have  retained  them  and  sued  for  damages. 
In  wblcb  case  he  would  have  been  entitled  to 
recover  the  difference  in  the  value  of  the 
goods  delivered  and  the  value  of  the  goods 
that  should  have  been  delivered  under  the 
contract.  It  is  not  alleged  in  this  case  that 
the  goods  delivered  were  worthless,  nor  that 
they  were  worth  less  than  the  goods  ordered 
by  appellee.  If  he  retained  the  goods  for  bis 
own  use,  this  would  amount  to  an  accept- 
ance, and  his  suit  should  be  one  for  dam- 
ages. It  will  be  observed  that  appellee's 
petition,  as  above  set  forth,  nowhere  alleges 
that  be  did  not  accept  the  goods  which  were 
delivered  to  him.  Had  he  done  so  as  against 
a  general  exception  this  would  have  been 
sufficient  to  admit  evidence  that  he  notified 
the  seller  that  be  rejected  the  goods,  and 
that  he  held  them  subject  to  bis  order.  As 
against  a  general  demurrer,  every  intend- 
ment will  be  indulged  in  favor  of  the  plead- 
ings; but,  after  indulging  sucb  Intendment, 
it  ai^ears  from  the  appellee's  petition  that 
be  ordered  and  paid  for  certain  goods,  and 
that  ai^ellant  sent  him  from  New  York,  and 
that  he  received  in  Coleman  goods  of  the 
general  character  ordered,  but  not  of  the 
spedflc  kind,  except  as  to  $98.94  worth  there- 
of. These  goods  were  received  in  bis  store 
at  Coleman.  What  did  he  do  with  them?  It 
is  not  alleged  that  he  "rejected  them,  refused 
to  accept  them,  or  tliat  he  tendered  them 
back  to  the  seller  or  notified  him  that  be 
beld  them  subject  to  lUs  order.  Such  being 
tbe  case,  we  cannot  infer  from  his  pleading 
that  he  did  any  of  these  acts.  Having  given 
blm  the  benefit  of  every  intendment,  the 
pleading  then  must  be  construed  most  strong- 
ly against  the  pleader;  and  it  must  be  in- 
ferred from  tbe  pleading  in  this  case  that  he 
did  not  allege  the  nonacceptance  of  tbe  goods 
for  tbe  reason  that  he  could  not  truthfully 
do  so.    Such  being  the  case,  the  court  erred 


in  not  sustaining  the  general  exc^[>tion  to 
appellee's   petition,   for   which   reason   this 
case  is  reversed  and  remanded  for  a  new 
trial. 
Reversed  and  remanded. 


OLEVENGEB  v.  COMMERCIAL  GUARAN- 
TY STATE  BANK  et  aL     (No.  17.) 

(Court  of  Civil  Appeals  of  Texas.    Beaumont. 

Feb.  3,  1916.     Rehearing  Denied 

Feb.  24,  1916.) 

1.  EVIDBNOB    «=9423— BlIXS   AND    NoTB»— LI- 
ABILITY or  Pabtibs— Pabol  Evidence. 

One  not  tlie  payee  who  signs  his  name  <m 
the  back  of  a  note  at  the  time  of  its  inception 
without  any  words  explaining  his  undertaking  is 
liable  as  an  original  promisor  or  as  suiety,  and 
majf  show  by  parol  or  other  eTidence  the  real 
obbgation  intended  to  be  assnmed  at  the  time 
of  the  signing. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |8  1967-1965;  Dec.  IMg.  «=»423.] 

2.  Evidence  «=>443— Biixs  and  Notes— Li- 
abilit;  of  Pasties— Parol  Evidence. 

A  contemporaneoDB  parol  agreement  that  a 
maker  and  an  indorser  of  a  note  will  relieve 
comakers  from  liability  as  surety  and  will  them- 
selves i>ay  tlie  note  at  maturity  is  admissible 
to  prove  a  parol  contract  of  indemnity  twtween 
those  jointly  liable  on  the  note. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  204St2051;   Dec.  Dig.  <8=>443.] 

3.  Fbauds,  Statute  ot  $=>21— Paiml  Agbke- 
ment  of  Indeunitt. 

Such  parol  contemporaneous  agreement  is 
not  within  the  statute  oC  frauds.- 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  i  33;  Dec.  Dig.  <e=921.] 

4.  Pbinoipai.  and  Subett  4=a»33— Aobbxuknt 

BT   SUBETT   OB  QtIABANTOB  IO  FAT  NOTB— 
GONSIDEBATIOH. 

An  agreement  by  a  surety  to  pay  a  note  in 
case  the  principal  refuses  to  do  so,  made  as 
an  inducanent  to  tiiird  persons  to  sign  it  is 
supported  by  a  sufficient  consideration. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  i§  65,  66;  Dec.  D^.  «=> 
33.] 

5.  BijJLB  AND  Notes  *=»473— Actions— Lia- 
BiiJtTT  of  Pabtibs— Pleadings. 

In  an  action  on  a  note  by  the  payee  against 
defendants,  one  of  whom  signed  as  maker  and 
another  aa  indorser,  an  answer  by  other  defend- 
ants alleging  that  they  signed  as  accommodation 
for  codefendants,  who  agreed  to  Iiold  defendants 
harmless,  and  to  pay  the  note  at  maturity  and 
demanding  a  judgment  against  codefendants  for 
the  amount  the  payee  might  recover  against  de- 
fendants, was  sufficient  as  against  a  demurrer, 
and  supported  a  judgment  for  defendants 
against  codefendants. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1603-1507, 1665;  Dec.  Dig. 
«8=>473.] 

6.  Bills  and  Notes  9s>640— Pbbbons  LtABLB 
—Judgment. 

Where  judgment  is  rendered  for  a  payee  of 
a  note  against  all  persons  signing  as  maker  or 
indorser  and  for-  some  of  the  makers  against 
comakers  and  indorser,  the  court  should,  as  re- 
quired by  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art  6332,  direct  order  of  an  execution  accord- 
ing to  the  order  of  liabili^  of  the  parties  to  the 
payee. 

[EM.  Note.— For  other  pases,  see  Bills  and 
Notes,  Cent  Dig.  {{  1918-1934;  Dec.  Dig.  «=> 
540.] 
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Appeal  from  Nacogdoches  County  Court; 
J.  F.  Pertltte,  Judge. 

Action  by  tbe  Commercial  Guaranty  State 
Banic  against  J.  P.  Clevenger  and  others. 
From  a  Judgment  for  plaintUT  against  all 
the  defendants,  and  for  some  of  the  defend- 
ants agalnsit  defendant  named  and  another, 
and  in  favor  of  defendant  named  against  the 
other  defendant,  the  defendant  named  ap- 
peals.   Reformed  and  affirmed. 

Geo.  F.  Ingraham,  of  Nacogdoches,  for  ap- 
pellant Ford  Clevenger  and  S.  M.  Adams, 
both  ot  Nacogdoches,  for  appellee. 

CONLBT,  0.  J.  On  October  6,  1014,  the 
Commercial  Guaranty  State  Bank  of  Nacog- 
doches, Tex.,  instituted  this  suit  in  the  coun- 
ty court  of  Nacogdoches  county  on  a  promis- 
sory note  for  |400,  dated  May  21,  1913,  due 
seven  months  after  date,  with  10  per  cent, 
interest  and  10  per  cent  attorneys'  fees ;  said 
note  being  signed  by  James  W.  Truitt,  Lem 
Hill,  E.  S.  Hicks,  and  H.  O.  Parker,  In  favor 
of  said  bank,  and  Indorsed  by  J.  P.  Clevenger. 
Truitt  and  Clevenger  filed  no  answer  to  the 
bank's  suit  B.  S.  Hicks,  Lem  HUl,  and  H. 
C.  Parker  duly  filed  an  answer,  the  contents 
of  which  it  is  not  necessary  here  to  state,  ex- 
cept in  so  far  as  it  affects  the  appellant  J. 
P.  Clevenger.  There  were  three  paragraphs 
to  this  answer,  numbered,  respectively,  1,  2, 
and  3,  and  the  court  sustained  demurrers  to 
paragraphs  1  and  3,  leaving  paragraph  2  in 
said  answer,  and  upon  which  the  cause  went 
to  trial.    That  paragraph  reads  as  follows: 

"Further  answering  herein  tbe  defendants  E. 
S.  Hicks,  Lem  HiU,  and  H.  O.  Parker  soy  that 
at  tbe  time  they  signed  said  note  as  surety  for 
said  J.  W.  Truitt  and  J.  P.  Clevenger,  Joe  P. 
Clevenger,  and  J.  W.  Truitt  represented  to  them; 
it  was  only  a  matter  of  accommodation  to  them 
to  enable  them  to  close  up  a  piece  of  business; 
that  they  nor  either  of  them  should  ever  suf- 
fer any  loss  by  reason  of  signing  as  surety  the 
said  note.  And  J.  P.  Clevenger  especially  rep- 
resented to  these  defendants  that  he  would  hold 
these  defendants  absolutely  harmless  on  said 
paper,  and  that  he,  himseli,  would  pay  off  and 
settle  said  note  when  it  became  due,  and,  espe- 
cially guaranteed  these  defendants  against  any 
loss  in  tbe  premises.  J.  P.  Clevenger  at  the 
time  was  and  is  yet  wholly  solvent  and  these 
defendants  pi'ay  for  a  judnnent  over  and  against 
the  defendants  Joe  P.  Clevenger  and  J.  W. 
Tmitt,  and  each  of  them  for  the  amount  the 
plaintiff  may  recover  against  these  defendants, 
if  the  court  should  hold  that  these  defendants, 
under  tbe  facts,  are  joint  signers,  and  primarily 
liable  on  said  note." 

The  appellant,  J.  P.  Clevenger,  filed  the 
following  demurrers  to  paragraph  2,  which 
were  overruled  by  the  court: 

"Now  comes  the  defendant,  J.  P.  Clevenger, 
and  says  that  tbe  matters  and  things  alleged  in 
paragraph  2  of  tbe  answer  of  said  defendants 
are  wholly  insu£5cient  in  law;  and  especially 
excepts  to  the  same  because  it  contradicts  the 
written  contract  of  said  defendants;  and  espe- 
cially excepts  to  said  answer  because  the  prom- 
ise referred  to  therein  is  not  alleged  to  have  been 
in  writing;  and  especially  excepts  to  the  same 
because  no  consideration  for  said  promise  is 
shown." 

These  demurrers  were  overruled  by  the 
court 


Tbe  caae  was  tried  by  the  court  without 
tbe  intervention  of  a  Jury,  and  Judgment 
rendered  in  favor  of  the  Commercial  Guaran- 
ty State  Bank  against  all  of  the  parties,  for 
the  amount  of  tbe  note  sued  oa,  and  in  favor 
of  Hill,  Hicks,  and  Parker  for  the  same 
amount  against  Truitt  and  caevenger,  and  In 
favor  of  Clevenger  over  against  Truitt  The 
appellant,  Joe  P.  Clevenger,  excepted  to  said 
Judgment,  and  has  perfected  his  af^eal  to 
this  court. 

There  is  no  statement  of  facts  in  the  rec- 
ord. Tbe  only  question  presented  which  we 
con  consider  is  that  attacking  tbe  Judgment 
of  tbe  court  on  the  rulings  to  the  special 
exception  of  appellant  to  paragraph  2  of  the 
answer  filed  by  Hicks,  Hill,  and  Parker. 

[1]  It  Is  a  settled  law  of  this  state  that 
parol  evidence  is  admissible  to  show  the  rela- 
tionship of  principal  and  surety,  or  principal 
and  guarantor,  between  the  makers  of  a  note, 
notwithstanding  the  form  of  the  note.  Burke 
V.  Cruger,  8  Tex.  66,  58  Am.  Dec.  102 ;  Wylle 
V.  Hlghtower,  74  Tex.  306,  11  S.  W.  1118; 
Yeary  v.  Smith,  45  Tex.  56 ;  Zapalac  v.  Zapp, 
22  Tex.  Civ.  App.  375,  54  S.  W.  938.  Where 
a  person  not  the  payee  signs  his  name  on 
the  back  of  a  promissory  note  at  the  time  of 
its  inception,  without  any  words  to  explain 
the  nature  of  his  undertaking,  be  is  liable  as 
an  original  promisor  or  as  surety ;  but  it  is 
competent  for  the  person  so  signing  to  show 
by  oral  or  other  evidence  the  real  obligation 
intended  to  be  assumed  at  the  time  of  the 
signing.  Cook  v.  Southwlck,  9  Tex.  615,  60 
Am.  Dec.  181;  Barton  v.  American  National 
Bank,  8  Tex.  Civ.  App..  223,  29  S.  W.  210; 
Latham  v.  Houston  Flour  Mills,  68  Tex.  127, 
3  S.  W.  462 ;  Kellogg  v.  Iron  City  National 
Bank,  26  S.  W.  856. 

[2]  The  grounds  upon  which  parol  proof 
of  intention  or  agreement  in  such  cases  is 
admitted  is  that  the  position  of  the  name  on 
the  paper  is  one  of  gmbiguity  in  itself ;  that 
it  is  not  a  complete  contract  as  is  the  case 
of  an  indorsement  by  the  payee,  which  Im- 
ports a  distinct  and  certain  liability,  but 
rather  evidence  of  authority  to  write  over  It 
the  contract  that  was  entered  into;  and 
that  parol  proof  merely  discloses  and  brings 
to  light  the  terms  of  the  imwritten  contract 
that  was  made  between  the  parties.  Heiden- 
heimer  Bros.  v.  Blumenkron,  66  Tex.  308; 
Barton  v.  American  National  Bank,  29  S.  W. 
210. 

And  in  the  case  of  Citizens'  National  Bank 
V.  Cammer,  86  S.  W.  625,  It  was  held  that  a 
witness  may  testify  that  when  he  signed  a 
note  it  was  understood  he  was  not  to  be  liable 
on  the  same,  and  that  the  payee  should  not 
hold  him  responsible,  and  would  Indemnify 
him  against  loss. 

[3]  A  contemporaneous  agreement  of  that 
nature  would  not  be  admissible  for  the  pur- 
pose of  contradicting  or  disputing  the  legal 
effect  of  a  note,  but  it  may  be  introduced  tqv 
the  purpose  of  proving  a  parol  contract  of 
indemnity  between  those  Jointly  liable  on  the 
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note.  Such  an  agreement  Is  not  trlthln  the 
statute  of  frauds.  Hall  t.  Taylor,  05  S.  W. 
755. 

[4]  An  agreement  by  one  surety  or  guaran- 
tor to  pay  a  note  in  case  the  principal  re- 
fuses to  pay  the  same,  made  as  an  induce- 
ment to  the  others  to  sign  it,  is  supported  by 
consideration.    Hall  v.  Taylor,  95  S.  W.  755. 

[S]  The  allegations  in  the  paragraph  of 
the  answer  excepted  to  specifically  allege  that 
the  promises  made  by  Clerenger  and  Trultt 
to  the  other  makers  of  the  note,  K.  S.  Hicks, 
Lem  Hill,  and  H.  C.  Parker,  were  made  at 
the  time  they  signed  the  note. 

We  see  no  error  to  the  court's  rulings  on 
these  demurrers. 

[i]  In  entering  up  the  judgment,  the  court 
did  not  make  an  order  directing  the  sheriff 
to  lery  the  executions  as  provided  for  under 
article  6332,  Vernon's  Sayles'  Texas  Civil 
Statutes.  The  judgment  will  therefore  be 
reformed  by  adding  thereto  the  following  pro- 
vision: 

"Kxecution  on  the  judgment  herein  rendered 
in  favor  of  the  Commercial  Guaranty  State 
Bank  shall  first  be  issued  directing  the  sheriff 
to  levy  the  same  up<m  the  property  of  the  prin- 
cipal, J.  W.  Trnitt,  aubject  to  execution:  and  in 
the  event  the  property  of  the  principal,  J.  W. 
Traitt,  in  an  amount  sufficient  to  satisfy  said 
judgment,  cannot  be  found,  then  execution  shall 
iSBue  directing  the  sheriff  to  le^  the  same  upon 
the  property  of  the  defendant,  Joe  P.  Clevenger, 
and  in  the  event  property  of  sufficient  amount 
cannot  be  found  to  satisqr  said  judgment,  then 
the  same  may  be  levied  upon  the  property  of 
the  defendants  E.  S.  Hicks,  Lem  Hill,  and  H. 
C.  Parker.  The  levies  of  the  executions  herein 
provided  for  to  be  made  on  so  much  of  the  prop- 
erty of  the  principal  as  may  be  found,  if  any, 
and  upon  so  much  of  the  property  of  the  eaid 
Joe  P.  Clevenger  a.<i  may  be  found,  and  as  may 
be  necessary  to  make  the  amount  of  the  execu- 
tion, and  then  n^n  so  much  of  the  property  of 
the  sureties  herein  named  as  may  be  found  and 
as  may  be  necessary  to  make  the  fall  amount  of 
said  judgment." 

The  Judgment  is  reformed  and  affirmed; 
and  it  Is  so  ordered. 

inDDXiBBBOOK,  J.,  not  sitting. 


SPElHiB  V.  BUSHING  et  al.     (So.  5573.) 

(Court  of  CHvil  Appeals  of  Texas.    Austin. 

Feb.  2,  1916.) 

1.  PtaifOIPAL   AND    SUBETT    ^»125— RET.EA9E 
or    SUBKTT— EXTKNSIOR    OF  TlMX  FOB    PAT- 

KENT. 

A  mere  forbearance  to  sue,  without  an 
agreement  not  to  do  so,  will  not  release  a  sure- 
ty from  liability  for  a  debt. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Surety,  C^t.  Dig.  SS  312-328;  Dec.  Dig. 
«=»125.] 

2.  Pbincipai.  and  Sxtbktt  ®=»105— Rkueask  of 
SuRETT— Extension  of  Time  fob  Payment. 

An  agreement  by  the  payee  of  a  note  with 
tbe  priaeipal  maker,  for  a  valuable  considera- 
tion, to  extend  the  time  for  payment  for  a  def- 
inite time,  made  without  the  consent  of  the  prin- 
cipal's surety,  will  release  the  aurety. 

fEJd.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  §§  191,  192,  196,  201-210; 
Dec.  Dig.  <8=>105.] 


8.  Pbincipal  and  Sttbett  «=»108— Release 
of  80BBTT— Extension   of  Time— Oonsid- 

BBATIOH. 

The  agreement  whereby  the  payee  of  a  note 
extends  additional  time  to  the  principal  maker 
for  its  payment,  to  release  the  principal's  sure- 
ty, must  be  supported  by  a  vaUd  consideration. 
[EA,  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent.  Dig.  f§  213-218;   Dec.  Dig.  «=» 

4.  Pbinoifal  and  Subett  €=>10S  —  Exten- 
sion  of  Tiuk  fob  Fatment— Consideba- 

TION. 

Where  the  payee  of  an  interest-bearing  ob- 
ligation promises  to  forbear  collection  for  a  def- 
inite time,  and  tbe  principal  debtor  agrees  to 
pay  interest  for  such  time,  the  mutual  promises 
constitute  valuable  consideration,  supporting  tbe 
agreement,  and  incidentally  (Bischargiiig  the 
principal's  surety,  if  made  without  his  consent. 
[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  ig  213-218;    Dec.  Dig.  «=> 

5.  Pbinoipai,  and  Subett  «=>  104  —  Exten- 
sion OF  Time  fob  Patment— Conditional 
Chabaoteb. 

If  the  agreement  between  debtor  and  cred- 
itor for  an  extension  of  time  for  payment  is 
conditional,  it  must  be  shown  that  such  condi- 
tion has  been  complied  with,  to  ^ect  the  release 
of  the  debtor's  surety. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and 
Surety.  Cent  Dig.  §3  186-190,  193-195,  197- 
200;    Dec.  Dig.  <8=>104.] 

6.  Pbincipal  and  Subett  <S=»161  —  Exten- 
sion of  TniK  FOB  Patioent — Sufficiency 
OF  Evidsmck. 

In  suit  on  a  note,  evidence  as  to  plaintiff's 
alleged  agreement  with  the  principal  maker  to 
extend  the  time  for  payment  held  insufficient  to 
sustain  verdict  for  defendants,  sureties  for  tbe 
principal  maker. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Swety,  Cent  Dig.  jj  85,  439-441;   Dec  Dig. 

Appeal  from  District  Court,  Robertson 
County;   J.  C.  Scott,  Judge. 

Suit  by  A,  J.  Speer  against  Will  Rushing 
and  another.  From  a  Judgment  for  defend- 
ants, plalutUC  appeals.  Reversed  and  re- 
manded. 

See,  also,  178  S.  W,  1012. 

W.  W.  Wilson,  of  Calvert,  and  V.  B.  Hud- 
son, of  Bryan,  for  appellant  H.  S.  Moiehead, 
of  FrankUn,  for  appellees. 

JENKINS,  J.  In  November,  1913,  appel- 
lant loaned  M.  D.  Sharp  $4,000,  upon  a  prom- 
issory note  signed  by  said  Sharp  and  R.  S. 
Glass  &  Co.,  Will  Rushing,  and  J.  W.  Mc- 
Craty,  payable  January  1,  1914.  Sharp  was 
a  member  of  the  firm  of  B.  S.  Glass  &  Co. 
While  all  parties  appear  on  the  face  of  the 
note  as  principals,  In  fact  Sharp  was  the 
principal  and  the  other  parties  were  sure- 
ties, which  fact  was  known  to  appellant  at 
the  time  the  money  was  loaned.  Sharp  and 
Glass  &  Co.  became  bankrupt  in  March,  1914. 
The  only  issue  presented  by  this  appeal  is  as 
to  whether  appellant  agreed  with  Sharp  to 
extend  the  time  of  payment  of  the  note  to 
January  1,  1916. 

[1-3]  A.  mere  forbearance  to  sue,  without 
an  agreement  not  to  do  so,  will  not  release  a 
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surety  from  payment  of  a  debt  Russell  r. 
MiUer,  40  Tex.  501;  Houston  v.  Braden,  37 
S.  W.  468;  TItterlngton  v.  MnrreU,  90  S.  W. 
510;  Bank  v.  Gllvln,  152  S.  W.  654,  655; 
Hunter  v.  Clark,  28  Tex.  163.  On  the  otber 
hand,  an  agreement  by  the  payee  with  the 
prlndpal,  for  a  valuable  consideration,  to  ex- 
tend a  note  for  a  definite  time,  made  without 
the  consent  of  the  surety,  will  release  the 
surety.  Guergnln  v.  Boone,  33  Tex.  Civ.  App. 
622,  77  S.  W.  631;  Wybrants  v.  Lutch,  24 
Tex.  310 ;  Pilgrim  v.  Dykes,  24  Tex.  383,  384. 
The  consideration  must  be  valid.  Payne  v. 
Powell,  14  Tex.  601;  Andrews  t.  Hagadon, 
54  Tex.  577,  57a 

[«,  5]  Where  the  payee  of  an  Interest-bear- 
ing obligation  promises  to  forbear  the  collec- 
tion of  the  same  for  a  definite  time,  and  the 
principal  therein  agrees  to  pay  the  interest 
for  such  time,  such  mutual  promises,  giving 
the  creditor,  on  the  one  band,  a  profitable 
investment,  and  the  debtor,  on  the  other 
band,  the  use  of  the  money  for  a  definite 
time  is  a  valuable  consideration,  and  will 
be  sufficient  to  enforce  such  agreement  and 
to  discharge  the  surety,  if  made  without  bis 
consent  Benson  v.  Phlpps,  87  Tex.  580-582, 
29  S.  W.  1061,  47  Am.  St  Rep.  128.  Such 
agreement  to  amount  to  a  valid  consideration, 
must  be  mutual.  Norris  y.  Graham,  42  S.  W. 
676.  It  must  be  for  a  definite  time,  so  that 
until  the  expiration  of  that  time  the  hands 
of  both  parties  are  tied,  in  that  the  creditor 
could  not  enforce  the  collection  of  the  debt, 
and  the  debtor  could  not  tender  payment  and 
stop  the  Interest ;  'hence  the  agreement  must 
be  unconditional,  or.  If  upon  a  condition  pre- 
cedent, it  must  be  shown  that  such  condition 
has  been  compiled  with.  Benson  v.  Phippa, 
supra,  87  Tex.  580,  29  S.  W.  1061,  47  Am.  St 
Rep.  128;  Barlow  v.  Frederick  Stearns  Co., 
44  Tex.  Civ.  App.  321.  98  S.  W.  456;  Burke 
v.  Cruger,  8  Tex.  70,  71, 58  Am.  Dec.  102. 

[6]  The  court  submitted  the  case  to  the 
Jury  on  a  general  charge,  and  their  verdict 
necessarily  includes  a  finding  that  there  was 
such  an  agreement  between '  appellant  and 
Sharp  as  would  discharge  the  sureties.  Ap- 
pellant under  a  proper  assignment  of  error, 
contends  that  the  verdict  is  unsupported  by 
the  evidence.  Had  Sharp  testified  positively 
to  such  agreement  that  would  have  been 
sufficient  to  sustain  the  verdict,  and  his  testi- 
mony would  have  found  circumstantial  cor^ 
roboratlon  in  the  testimony  of  McCreary  and 
several  other  witnesses  who  testified  as  to 
alleged  statements  by  appellant  But  the 
evidence  shows  that,  if  such  agreement  was 
made,  but  two  parties  knew  that  fact,  viz. 
appellant  and  Sharp.  Appellant  positively 
denies  making  such  agreement  We  think 
that  Sharp's  testimony  shows  only  a  condi- 
tional agreement  to  wit  that  appellant  would 
extend  the  note  for  12  months  If  it  was 
agreeable  to  the  appellees  herein.  The  evi- 
dence shows  that  the  appellees  never  agreed 
to  such  extension.    The  evidence  as  to  the  al- 


leged agreement  is  not  li>  our  opinion,  suffi- 
cient to  sustain  the  verdict  of  the  Jury,  fOr 
which  reason  the  Judgment  of  the  trial  court 
is  reversed,  and  this  cause  Is  lonanded  for  a 
new  trlaL 
Reversed  and  remanded. 


CLOPTON  V.  FLOWERS.     (No.  6531.) 

(Court  of  Civil  Appeals  of  Texas.    Austin.    Dee. 

22,  1915.     Rehearing  Denied 

Feb.  2,  1916.) 

L  Evidence  «=s>177— Secondabt  Bvidbno^- 
Conclusion  or  E^xpebt  Aooountant. 
When  books  and  accounts  are  voluminous, 
contaiuing  many  Items  and  covering  a  consider- 
able portion  of  time,  an  expert  accountant,  who 
baB  examined  them,  may  state  his  conclusion 
BB  to  what  they  show. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  fg  557,  570-579;   Dec.  Dig.  «=s>177.1 

2.  Appeal  and  Ebbob  «=>10e6  —  HABULBsa 
Ebbob— Exclusion  of  Evidence— Ditixb- 
BNT  Result. 

Where  the  court  did  not  find  that  a  sale  was 
absolute  and  vested  title  in  the  previous  buy- 
er, through  whom  defendant  claimed,  and  wher* 
he  may  have  reached  the  conclusion  that  thtt 
transaction  between  the  seller  and  such  bi»er, 
although  at  first  a  conditional  sale,  became  abso- 
lute by  the  buyer's  payment  of  all  the  purchase 
money,  and  where  the  excluded  testimony 
would  have  supported  a  finding  that  there  had 
been  no  sale  to  the  party  under  whom  defendant 
claimed,  and  hence  produce  a  different  result 
the  ezclosion  was  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4m-S93,  4207;  Dec. 
Dig.  «=9l056.] 

Appeal  from  Caldwell  County  Court;  J.  T. 
Ellis,  Judga 

Suit  by  A.  M.  Clopton  against  Van  B. 
Flowers.  Judgment  for  defendant  and 
plaintiff  appeals.    Reversed  and  remanded. 

Page  &  Jones,  of  Bastrop,  O.  Ellis,  Jr., 
and  S.  R.  Graves,  both  of  Lockhart  for  ap- 
pellant B.  B.  Coopwood  and  J.  B.  Hatcbltt 
both  of  Lockhart,  for  appellee. 

KEY,  C.  J.  Appellant  bronght-  this  suit 
against  appellee  to  recover  certain  horses 
and  mules  and  four  sets  of  harness.  Appel- 
lee, defendant  in  the  court  below,  denied  that 
the  plaintiff  bad  any  title  to  the  property, 
and  alleged  that  he,  the  defendant  was  the 
rightful  owner  thereof,  and  averred  that  ha 
purchased  the  same  from  one  Lovejoy,  who 
was  the  owner  thereof.  There  was  a  non- 
Jury  trial,  which  resulted  in  a  Judgment  for 
the  defendant,  and  the  plaintiff  Clopton  has 
api>ealed.  We  overruled  all  of  the  assign- 
ments of  error  except  the  one  hereafter  dis- 
cussed. 

The  undisputed  proof  shows  that  one  J.  K. 
MUler  formerly  owned  the  property  in  con- 
troversy, and  that  on  the  29th  day  of  June, 
1914,  he  executed  to  appellant  Clopton  an 
Instrument  of  writing,  in  form  of  a  bill  of 
sale,  conveying,  among  other  property,  that 
here  involved,  and  appellant  testified  that 
he  bought  the  property  from  Miller  on  the 
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day  referred  to,  and  that  he  claimed  title 
under  the  bill  of  sale  mentioned.  Appellee 
Introduced  testimony,  especially  that  given 
by  W.  Lovejoy,  tending  to  show  that  In  April, 
1013,  Miller  sold  the  property  to  Lovejoy; 
and  the  proof  shows  that  on  the  10th  day  of 
September,  1914,  LoVeJoy  executed  a  bill  of 
sale  conveying  it  to  appellee.  J.  K.  Miller,  as 
a  witness  for  appellant,  testified  that  he  nev- 
er sold  the  property  to  Liovejoy,  but  that  they 
entered  Into  an  agreement,  which  was  no 
more  than  a  contract  of  sale,  by  which  the 
title  to  the  property  was  not  to  vest  In  Love- 
Joy  until  he  had  paid  for  It,  and  Miller  testi- 
fied that  Lovejoy  had  never  paid  for  the 
property.  As  said  before,  Lovejoy  testified 
to  an  unconditional  sale,  by  which  title  to 
the  property  vested  in  him  at  the  time  of  the 
sale,  although  It  was  not  then  paid  for.  He 
also  testified  that  he  and  Miller  had  a  set- 
tlement, in  which  it  was  agreed  that  Miller 
owed  him  about  $56,  which  settlement  he 
claims  was  made  at  abont  the  time  their 
books  had  been  examined  by  the  witness 
Zom.  The  proof  shows  that  appellant,  Clop- 
ton,  is  a  contractor  who  does  construction 
roadwork,  and  at  the  time  Involved  in  this 
transaction  be  seems  to  have  had  a  con- 
tract for  certain  roadwork  In  Caldwell  coun- 
ty, and  J.  K.  Miller  was  a  subcontractor, 
worMng  ntader  Clopton,  and  W.  Lovejoy  was 
working  under  Miller.  .The  undisputed  proof 
shows  that  In  April,  1913,  Miller  and  Love- 
Joy  made  a  contract  of  some  sort  concerning 
tbe  property  In  controversy;  and  if,  as 
Lovejoy  testified.  It  was  an  absolute  sale, 
appellant  was  not  entitled  to  recover,  but  If 
It  was  a  conditional  sale,  and  the  title  had 
not  passed  out  of  Miller,  and  he  thereafter 
sold  the  property  to  app^ant,  then  the  lat- 
ter was  entitled  to  recover.  As  said  before, 
LiOveJoy  testified  that  he  had  paid  for  the 
property,  and  that  he  and  Miller  had  a  set- 
tlement, by  which  It  was  agreed  that  Miller 
owed  him  alwnt  $86. 

[1]  The  proof  shows  that  both  Miller  and 
Ziovejoy  k^  books  relating  to  supplies  fur- 
nished to  Lovejoy  by  MUler,  the  payment  of 
wages,  etc.  The  books  and  accounts  refer- 
red to  covered  a  period  of  many  montha,  and 
the  testimony  Indicates  that  It  was  no  easy 
matter  to  ascertain  Just  what  they  disclosed. 
In  view  of  these  condltlona  it  seems  that 
Miller  and  Lovejoy  agreed  that  one  W.  S. 
Zom,  who  was  shown  to  be  an  expert  book- 
keeper and  acoonntant,  should  take  the 
books,  examine  the  same,  and  ascertain  the 
state  of  aocoonts  between  them,  whether  Mil- 
ler owed  Lovejoy  or  Lovejoy  owed  Miller 
anything.  Zom  performed  the  service  r&- 
ferrad  to,  and  appellant's  third  assignment 
of  error  complains  of  the  ruling  of  the  trial 
cooit  In  refusing  to  pennit  Zom  as  a  wit- 
ness to  state  the  oondnslon  that  he  came 
to  as  a  resnlt  of  his  examination  of  the 
bo<As.  The  bill  of  exception  shows  that  If 
Zom  had  been  permitted  to  do  so,  he  would 
have  testified  that,  as  a  result  of  his  ex- 


amination of  the  books,  be  reached  the  c<ni- 
clusion  that  they  showed  that  Lovejoy  was 
indebted  to  Miller  in  the  sum  of  $526.  The 
objection  to  the  testimony  made  by  appellee 
and  sustained  by  the  court  was  that  It  was 
Immaterial  and  irrelevant,  the  opinion  and 
conclusion  of  the  witness,  and  that  the  books 
which  had  been  Introduced  In  evidence  con- 
stituted the  best  evidence  as  to  their  con- 
tents. We  sustain  the  assignment  complain- 
ing of  that  ruling,  and  hold  that  the  court 
committed  material  error  when  It  excluded 
that  testimony.  The  rule  upon  that  subject 
is  stated  in  section  1230  of  Prof.  Wlgmore's 
valuable  treatise  on  Evidence,  as  follows: 

"Where  a  fact  could  be  ascertained  only  by 
the  inspection  of  a  large  number  of  documents 
made  up  of  very  numerous  detailed  statements 
— as,  the  net  balance  resulting  from  a  year's 
vouchers  of  a  treasurer  or  a  year's  accounts  in 
a  bank-ledger — it  is  obvious  that  it  would  often 
be  practically  out  of  the  question  to  apply  the 
present  principle  by  requiring  the  production 
of  the  entire  mass  of  documents  and  entries  to 
be  perused  by  the  jury  or  read  aloud  to  tbem. 
The  convenience  of  trials  demands  that  other 
evidence  be  allowed  to  be  offered  in  the  shape 
of  the  testimony  of  a  competent  witness  who 
has  perused  the  entire  mass  and  will  state  sum- 
marily the  net  result.  Such  a  practice  is  well 
established  to  be  proper.  Most  courts  require, 
as  a  condition,  that  the  mass  thus  summarily 
testified  to  shall,  if  the  occasion  seems  to  re- 
quire it,  be  placed  at  hand  in  court,  or  at  least 
be  made  accessible  to  the  opposing  party,  in  or- 
der that  the  correctness  of  the  evidence  may  be 
tested  by  inspection  if  desired,  or  that  the  ma- 
terial for  cross-examination  may  be  available." 

The  authority  cited  announces  a  rale 
which  seems  reasonable  and  Just  that  when 
books  and  accounts  are  voluminous,  contain- 
ing many  Items  and  covering  a  considerable 
period  of  time,  it  is  permissible  for  an  ex- 
pert accountant,  who  has  made  an  examina- 
tion of  them,  to  State  his  conclusion  as  to 
what  they  show. 

[2]  The  Judge  filed  findings  of  fact,  one 
of  which  Is  that  In  April,  1913,  MUler  sold 
the  property  to  Lovejoy.  But  the  Judge  did 
not  find  that  the  sale  was  absolute  and  vest- 
ed title  m  Lovejoy  immediately,  and  he  may 
have  reached  the  conclusion  that  the  trans- 
action between  Miller  and  Liovejoy,  though  at 
first  a  conditional  sale,  became  absolute  by 
reason  of  the  fact  that  Lovejoy  paid  all  the 
purchase  money  for  the  property;  and  the 
excluded  testimony  which  would  have  been 
given  by  Zom  would  have  supported  the  tes- 
timony given  by  Miller,  to  the  effect  that 
Lovejoy  still  owed  him  about  $626,  and  If 
that  testimony  had  not  been  excluded,  it  may 
be  that  the  court  would  have  found  that 
there  was  no  sale  of  the  property  from  Mil- 
ler to  Lovejoy. 

Hence  we  hold  that  the  record  does  not 
show,  as  contended  on  behalf  of  appellee, 
that  the  ruling  referred  to  was  harmless; 
and,  as  the  excluded  testimony  was  material 
and  might  have  produced  a  different  result, 
the  Judgment  of  the  court  below  Is  reversed, 
and  the  cause  remanded. . 

Reversed  and  remanded. 
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GARRISON  et  al.  v.  BOWMAN  et  aL 
(No.  905.) 

(Court  of  Civil  Appeals  of  Texas.     Amarilla 

Jan.  19,  1910.     Rehearing  Denied 

Feb.  23,  1916.) 

1.  Joint  Adveniubes  ^=>x — Rescission  ot 
Contract  —  Misbepbesentations  as  to 
Pbice. 

Where  one  person  representa  to  another 
with  whom  he  is  in  a  confidential  relation  that 
he  has  a  contract  entitling  him  to  purchase 
land  at  a  certain  price,  and  a|;ree8  that  the 
other  may  have  a  half  interest  m  the  land  by 
paying  one-half  of  such  price,  bis  misstatement 
of  the  price  constitutes  fraud,  entitling  the  oth- 
er to  rescind  their  agreement. 

[Ed.  Note.— For  other  cases,  see  Joint  Adven- 
tures, Cent.  Dig.  §  1 ;   Dec.  IMg.  «=»!.] 

2.  Action  ^=>60—3oisdxs.  of  Causes  of  Ac- 
tion— Pasties  Involved. 

In  order  to  avoid  multiplicity  of  suits,  a 
suit  in  trespass  to  try  title  to  laud  conveyed  by 
two  of  the  plaintiffs  to  a  tliird  under  a  war- 
ranty deed,  and  to  cancel  conveyances  between 
defendants  and  notes  given  plaintiffs  by  one 
defendant,  was  properly  brought  by  such  plain- 
tiffs against  such  defendant,  who  was  alleged  to 
have  induced  plaintiffs,  by  fraudulent  represen- 
tations as  to  price,  to  join  with  him  in  purchas- 
ing a  half  interest  in  the  land,  and  against  a 
gerson  to  whom  this  defendant  had  conveyed  his 
iterest 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  §§  511-547;   Dec  Dig.  «=»50j 

3.  Joint  Adtentobes  «=»4 — Fbaud — Waives. 

Where  purchasers  with  knowledge  of  false 
representations  made  to  them  as  to  the  cost 
pnce  of  the  land  by  one  who  thereby  induced 
them  to  join  with  him  in  buying  same,  the 
entire  tract  being  deeded  to  them  pursuant  to 
their  contract  with  him,  paid  off  the  purchase- 
money  notes  and  sold  the  land  to  a  third  per- 
son, they  affirmed  the  contract  in  toto  and  waiv- 
ed their  right  to  a  rescission  and  cancellation 
of  tlie  contract  so  as  to  deprive  their  joint  pur- 
chaser of  his  rights  under  it;  their  remedy  in 
such  case  being  by  a  suit  for  damages. 

[Ed.  Note.— For  other  cases,  see  Joint  Adven- 
tures, Cent  Dig.  H  3-6;  Dec.  Dig.  «=>4.] 

4.  Joint  Advxntubes  ^=>5  —  Ptjbchase  of 
Land — Mibsepresentations  as  to  Pbice— 
Meabubb  of  Dahaoes. 

Where  purchasers  of  a  half  interest  in  land 
are  induced  to  buy,  through  misrejpresentations 
of  the  purchaser  of  the  other  half  interest  as  to 
the  purchase  price,  the  measure  of  damages  re- 
coverable by  them  from  such  other  purchaser 
is  the  difference  between  the  actual  purchase 
price  of  the  half  interest  and  the  amount  which 
they  have  actually  paid. 

[Ed.   Note.— For   other  cases,   see   Joint  Ad- 
ventures, Cent.  Dig.  {  7;   Dec.  Dig.  ®=>5.] 

5.  JoiWT  Adventubes  <8=>4  —  Contbact  be- 
tween Joint  Pubchasebs— Conbtbuction — 
CoNVEsaioN  of  Collatebal. 

That  the  purchaser  of  a  half  interest  in 
land  had  agreed  with  the  purchasers  of  the  oth- 
er interest  to  whom  the  entire  tract  was  deeded 
that  in  case  he  failed  to  sell  the  land  witliin  a 
certain  time  he  would  relinquish  all  claim  to  it 
did  not  entitle  the  other  purchasers  to  retain 
and  convert  to  their  own  use  notes  which  he  had 
pledged  with  them  as  collateral  security. 

[Ed.  Note. — For  other  cases,  see  Joint  Adven- 
tures, Cent  Dig.  §§  3-6;   Dec.  Dig.  <S=>4.] 

Appeal  from  District  Court,  Deaf  Smitb 
County ;  D.  B.  HIU.  Judge. 
Action  by  J.  H.  Bowman  and  others  against 


J.  H.  Garrison  and  others.  From  a  Judg- 
ment for  platutiffs,  defendants  appeal.  Re- 
versed and  remanded. 

Turner  &  Rollins,  of  AmariUo,  for  appel- 
lants. B.  Frank  Bole,  of  Canyon,  for  appel- 
lees. 

HALIi,  J.  Defendants  In  error,  John  H. 
Bowman,  0.  P.  Bowman,  and  Albert  O.  Swln- 
son,  filed  this  suit  against  W.  L.  Garrison 
and  J.  H.  Garrison,  and  by  their  first  amend- 
ed original  petition  sought  a  recovery  In  the 
first  count  of  three  sections  of  land  describ- 
ed therein,  la  trespass  to  try  title. 

In  the  second  count  It  Is  alleged  that  the 
said  Swlnson  is  the  legal  and  equitable  own- 
er Qf  the  land,  having  obtained  the  same 
through  warranty  deeds  from  J.  H.  and  C. 
P.  Bo>vman;  that  J.  H.  and  CX  P.  Bowman 
acquired  said  sections  from  h.  A.  Pierce,  by 
conveyance  dated  February  14.  1910;  that 
the  consideration  mentioned  tn  each  deed  to 
each  section  is  $8,000,  $2,666.67  cash,  and 
four  vendor's  lien  notes.  Two  of  said  notes 
for  $2,133.33  each,  due  on  or  before  one  and 
two  years  after  date  and  two  vendor's  lien 
notes  for  $533.33  each,  due  on  or  before  one 
and  two  years  after  date,  bearing  10  per 
cent,  interest  from  date,  and  providing  for 
10  per  cent  attorney's  fees;  that  each  of 
said  notes  are  executed  by  J.  H.  and  O.  P. 
Bowman,  payable  to  the  order  of  Ik  A. 
Pierce,  and  retain  a  vendor's  lien  to  secure 
their  payment;  that  J.  H.  and  C.  P.  Bow- 
man, on  March  21,  1913,  paid  off  the  prin- 
cipal and  Interest  of  said  notes,  and  obtained 
from  Ll  a.  Pierce  the  release  of  die  vendor's 
lien  oh  said  land.  It  is  further  alleged  that 
a  few  weeks  prior  to  taking  over  said  three 
tracts  of  land,  by  the  said  Bowmans,  J.  H. 
Garrison  came  to  Staunton,  Va.,  where  said 
Bowmans  resided,  and  stated  and  represent- 
ed to  J.  H.  Bowman  and  C.  P.  Bowman  that 
he  bad  an  option  contract  with  said  Pierce, 
whereby  the  said  Garrison  could  purchase 
said  lands  for  the  sum  of  $24,000,  one-third 
cash,  the  balance  on  or  before  one  and  two 
years,  with  6  per  cent  interest ;  that  he,  the 
said  Garrison,  had  paid  the  said  Pierce  on 
said  option  contract  the  sum  of  $8,000 ;  that 
he  was  not  able  to  get  up  the  other  $6,000, 
and  In  the  event  he  should  fail  to  do  so  he 
would  lose  the  $8,000  already  put  up  on  said 
land,  and  that  the  time  of  the  option  had 
almost  expired.  He  further  represented  to 
the  said  Bowmans  that  the  land  was  very 
fine,  two  of  the  sections  being  smooth,  level 
sections  and  the  other  one  a  creek  section, 
containing  fine  alfalfa  land;  that  the  $24,- 
000  was  actual  cost  of  said  land;  and  that 
there  were  no  oommlsslons  or  profits  to  any- 
one. The  said  Garrison  further  stated  that 
If  the  said  Bowmans  would  put  up  $4,000 
and  loan  him,  the  said  Garrison,  $1,000,  he 
would  take  them  into  the  deal  at  Just  what 
he  was  paying   Pierce  for  the  land,   and 


^s»For  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numbered  Ulgwu  and  ladexw 
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tbat  If  they  would  go  In  witb  bim  be  would 
have  the  land  deeded  directly  to  them  for 
their  protection,  they  to  give  the  vendor's 
Uen  notes  to  Pierce,  and  that  he  would  give 
them  his  two  notes.  In  the  sum  of  $4,000 
each,  to  protect  them  la  one-half  of  the  de- 
ferred payments;  and  one  note  for  $1,000 
for  the  cash  loaned  him  to  make  the  first 
payment;  that  the  said  Qarrlson  agreed  to 
sell  the  land  within  a  very  short  time,  viz., 
three  or  four  months,  and  that  they  would 
divide  the  profits  above  the  actual  cost  price 
equally;  that  la,  one  half  to.  Garrison  and 
the  other  half  to  the  said  Bowmans.  It  Is 
farther  alleged  that  neither  of  the  said  Bow- 
mans  had  ever  beea  in  Texas  and  knew 
nothing  whatever  about  the  character  and 
valae  of  said  lands;  that  they  had  been 
friends  at  Garrison  In  Virginia  in  their  boy- 
hood days;  and  that  Garrison  bad  been  In 
Bandall  coanty,  Tez^  for  many  years,  and 
knew  the  character,  quality,  and  value  of 
the  three  sections.  They  farther  allege  that 
they  relied  vpoa  his  statements,  paid  the  $5,- 
000  cash,  executed  the  vendor's  lien  notes  to 
Pierce  and  received  the  deeds  to  said  land; 
that  the  said  Garrison  had  not  put  up  the 
$3,000  as  stated  by  him;  that  at  the  time 
Garrison  obtained  the  option  c<«traet  for 
Pierce  to  pordiase  said  land,  he  caused 
Pierce  to  sign  two  option  contracts,  one 
showing  tbat  Garrison  was  to  pay  $24,000 
for  the  land,  and  the  other  showing  the  pur- 
chase price  to  be  $19,200,  which  last  price 
was  the  true  consideration  to  be  paid  Pierce ; 
that  about  two  years  after  they  executed 
said  notes  to  Pierce  and  paid  the  $6,000  cash 
and  received  the  deeds  to  said  land  they 
came  to  Texas  to  Inspect  the  same,  and 
learned  from  Ix  A.  Pierce  that  he  had  re- 
ceived only  $10  per  acre,  and  not  $12.50  per 
acre,  as  stated  in  the  option  contract,  which 
Garrison  had  presented  to  them;  that  en 
Febmary  8,  1910,  the  said  Garrison  made  a 
contract  with  them,  which  was  reduced  to 
writing  in  part;  that  the  contract  as  writ- 
ten showed  the  cost  c£  said  land  to  Pierce  to 
be  $12.50  per  acre,  one-third  cash,  balance  In 
one  and  two  years  at  6  per  cent,  interest. 
It  farther  recited  that  the  Bowmans  were  to 
pay  to  Pierce  $6,000  of  the  cash  payment,  and 
that  Garrison  was  to  pay  $3,000  of  the  cash 
payment;  that  it  failed  to  show  who  were 
to  make  the  two  deferred  payments  of  $8,000 
each  to  Pierce,  and  it  Is  alleged  that  the  de- 
ferred payments  were  to  be  made  one  half 
by  Garrison  and  the  other  half  by  Bowmans; 
that  subsequent  thereto,  J.  H.  Garrison  had 
transferred  the  three  tracts  of  land  to  his 
BOO,  W.  L.  Garrison ;  that  by  reason  of  the 
fraodolent  acts  and  representations  of  Gar- 
rison, he  had  forfeited  all  rights  and  equities 
In  said  land.  In  this  pleading  the  plaintiffs 
tendered  the  twoi  notes  for  $4,000  each,  and 
the  one  note  for  $1,000,  executed  by  Garri- 
son to  them,  Into  court,'  for  cancellation. 
IHkey  prayed  that  the  sale  from  J.  H.  Garri- 


son to  his  son,  W.  li.  Oarrlsoui  be  canceled ; 
that  the  three  notes  tendered  into  court  be 
also  canceled  and  for  costs  of  suit 

On  June  1,  1914,  the  defendants  J.  H.  and 
W.  Lb  Garrison  filed  their  original  answer, 
and  In  addition  to  general  and  special  ex- 
ceptions pleaded  not  guilty  to  the  first  count 
of  the  petition,  which  was  In  the  form  of 
trespass  to  try  title.  In  answer  to  the  sec- 
ond count,  they  denied  that  J.  H.  Garrison 
made  any  fraudulent  representations  as  to 
the  price  paid  by  him  for  the  land,  and  that 
nothing  had  been  omitted  from  the  contract 
by  mistake  or  fraud.  It  its  further  specially 
alleged  that  Garrison  never  at  any  time  of- 
fered to  take  J.  B.  and  C.  P.  Bowman  as 
partners  In  any  transaction,  and  that  In  the 
purchase  of  said  land  they  relied  ui>on  in- 
formation received  from  their  uncle,  James 
F.  Bowman,  who  resided  in  Texas,  and  had 
seen  the  laud  la  question,  and  was  well  in- 
formed as  to  Its  value. 

By  way  of  cross-action,  J.  H.  Oarrison  al- 
leged that  about  the  8th  day  of  February, 
1910,  he  was  in  Staunton,  Va.,  and  while 
there  met  J.  H.  and  O.  P.  Bowman;  that 
they  were  anxious  to  purchase  lands  in  Tex- 
as, and  he  stated  to  them  that  he  had  three 
sections  which  he  had  contracted  to  pur- 
chase and  In  which  he  would  sell  them  a 
half  Interest  at  $12.60  per  acre ;  that  at  the 
Ume  the  market  value  of  the  said  land  was 
$12.60  per  acre,  and  they  were  so  Informed 
by  their  nnde,  James  F.  Bowman;  that  a 
written  contract  was  entered  into  between 
them,  whereby  they  agreed  to  purchase  a 
half  Interest  in  said  three  sections  at  said 
price;  that  after  the  land  had  been  con- 
veyed to  them,  the  said  J.  H.  and  0.  P.  Bow- 
man, in  disregard  of  the  rights  of  the  said 
Garrison,  conveyed  said  land  to  the  said 
Albert  O.  Swinson,  at  a  consideration  which 
he  believed  to  be  $25  per  acre;  that  about 
the  29th  day  of  November,  1911,  he  transfer- 
red to  J.  H.  and  C.  P.  Bowman  two  certain 
vendor's  lien  notes,  in  the  sum  of  $1,526.33 
each,  executed  by  R  J.  Clemmer,  and  pay- 
able to  C.  B.  McAfee,  and  bearing  8  per  cent 
interest  per  annum,  and  which  were  secured 
by  lien  on  the  south  half  of  a  certain  section 
of  land  in  Randall  county,  Tex.;  that  said 
notes  were  transferred  at  the  request  of  the 
said  J.  H.  and  0.  P.  Bowman,  for  the  pur- 
pose of  giving  to  them  additional  security  for 
money  paid  and  to  be  paid  out  by  them  on 
the  land  In  controversy,  under  a  contract 
dated  February  8,  1910 ;  that  it  was  not  the 
intention  of  the  parties  tbat  the  said  Bow- 
mans should  become  the  owners  of  the  Clem- 
mer notes,  but  that  they  should  hold  the 
same  as  security  for  the  amounts  paid  out 
by  them  in  carrying  out  the  contract  of  pur- 
chase of  the  said  three  sections ;  that  about 
the  27th  day  of  April,  1912,  the  said  Bow- 
mans caused  such  half  section  of  land  to  be 
conveyed  to  C.  P.  Bowman  and  S.  T.  Clem- 
mer, In  consideration  of  $10  and  the  assump- 
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tlon  of  an  indebtedness  against  said  baU 
section,  and  they  converted  said  notes  to 
their  own  nse  and  benefit,  making  the  amount 
which  J.  H.  Garrison  bad  paid  on  said  land 
$7,029.60,  with  interest;  that  by  reason  of 
the  breach  of  the  contract  of  February  8, 
IdlO,  and  the  sale  of  said  land  and  the  con- 
version of  the  two  notes  held  by  them  as 
collateral  security,  the  said  Garrison  is  en- 
titled to  a  lien  on  the  three  sections  of  land 
to  secure  the  payment  of  the  amount  due 
him ;  that  the  said  Swtnson  took  the  title  to 
said  land,  with  full  knowledge  of  the  rights 
of  the  said  Garrison  therein;  that  the  said 
Bowmans  are  estopped  to  set  up  the  matters 
set  out  in  the  second  count  of  their  peti- 
tion, because  of  the  fact  that  soon  after  the 
making  of  the  contract  of  February  8,  1910, 
they  were  In  Texas  and  became  fully  in- 
formed with  reference  to  the  things  set  up 
In  said  petition,  and  after  learning  from 
Pierce  the  market  value  of  said  land,  they 
ratified  and  confirmed  the  contract  and  trans- 
action In  all  things,  and  made  no  demand  for 
the  cancellation  thereof,  until  about  three 
years  thereafter;  that  before  the  Bowmans 
'Conveyed  the  said  land  to  Swlnson,  the  said 
J.  H.  Garrison,  for  a  valuable  consideration, 
conveyed  his  Interest  in  said  three  sections 
to  W.  L.  Garrison,  and  that  such  conveyance 
was  immediately  recorded. 

On  Jime  1,  1914,  plaintiffs  filed  their  first 
supplemental  petition.  In  which,  among  oth- 
er, things,  It  is  alleged  that,  when  the  Bow- 
mans  came  to  Texas,  in  November,  1911,  and 
told  Garrison  that  he  had  misrepresented  to 
them  the  cost  price  of  said  land,  and  de- 
manded of  him  that  he  make  good  the  differ- 
ence, It  was  agreed  between  them  that  Gar- 
rison should  make  good  the  $1,800  excess  in 
cash  and  vendor's  lien  notes  that  they  had 
been  out  on  the  purchase  of  said  land ;  that 
In  order  to  secure  the  Bowmans  in  said 
amount,  and  other  moneys  that  they  had  been 
or  might  be  out  on  said  land.  Garrison  agreed 
to  put  up  as  additional  security  for  his  half 
interest,  two  notes  for  $1,526.33  each,  execut- 
ed by  El.  J.  Clemmer,  and  described  in  de- 
fendant's pleadings;  that  it  was  further 
agreed  that  the  said  Garrison  shonld  have 
two  years  more  in  which  to  sell  said  land  at 
any  price  over  and  above  the  first  cost  there- 
of, profits  to  be  equally  divided;  and  that 
if  such  sale  was  not  made  within  two  years, 
the  said  Garrison  would  surrender  any  and 
all  claims  he  might  have  to  said  land,  to 
the  said  Bowmans. 

Defendants  in  error  allege  that  they  are 
ready,  able,  and  willing  to  transfer  to  the 
said  Garrison  by  general  warranty  deed  an 
undivided  half  interest  In  said  three  sections 
of  land,  provided  he  will  pay  them  in  cash 
one-half  of  the  first  cost  of  said  land  to 
Pierce,  viz.,  $9,600,  plus  the  $1,800  excess 
taken  by  the  defendant  J.  H.  Garrison,  with 
6  per  cent,  interest  from  February  14,  1910, 
to  November  29,  1911,  and  at  said  date  al- 


low 3.  H.  Garrison  a  credit  for  said  two 
notes  of  $1,626.33  each,  with  8  per  cent,  from 
their  date  to  November  29,  1911.  It  Is  ad- 
mitted that  on  or  about  November  29th  Gar- 
rison turned  over  to  them,  as  collateral  se- 
curity, the  two  Clemmer  notes,  but  they  al- 
lege that  they  were  a  second  lien  on  the  half 
section  of  land  for  which  they  were  given; 
that  they  were  forced  to  pay  off  the  prior 
lien  in  order  to  protect  said  notes;  that  the 
prior  lien  was  to  secure  $1,666.67,  with  8 
per  cent,  interest  thereon  for  several  years; 
that  In  order  to  protect  the  two  Clemmer 
notes,  they  were  compelled  to  buy  said  land 
and  pay  off  said  first  lien. 

Other  pleadings  were  filed,  the  substance 
of  which  it  is  not  necessary  to  be  stated  here. 

On  a  trial  before  the  court  It  was  decreed 
that  Swlnson  recover  the  title  and  possession 
of  the  three  sections  of  land;  that  J.  H. 
and  W.  L.  Garrison  take  nothing  by  reason 
of  their  cross-action  on  the  two  Glemmer 
notes;  that  J.  H.  and  C.  P.  Bowman  take 
nothing  as  against  Garrison,  either  on  the 
$1,000  note  or  the  two  notes  for  $4,000  each. 
The  judgment  further  decreed  the  cancella- 
tion of  the  contract  dated  February  8,  1910, 
and  also  the  deed  from  J.  H.  to  W.  L.  Gar- 
rison. The  said  contract  of  February  8, 
1910,  made  an  exhibit  to  plaintiff's  pleadings, 
stipulates  that  J.  H.  and  O.  P.  Bowman  have 
taken  over  the  contract  made  between  Pierce 
and  Garrison,  for  the  three  sections  of  land, 
at  the  price  of  $12.60  per  acre;  one-third 
of  the  purchase  price  to  be  paid  in  cash  and 
the  balance  in  one  and  two  years,  respective- 
ly, with  6  per  cent  interest  Said  sections 
of  land  to  be  deeded  to  J.  H.  and  O.  P.  Bow- 
man. It  Is  recited  that  J.  H.  Garrison  has 
a  half  Interest  In  said  land;  that  J.  H.  Bow- 
man has  a  fourth,  and  0.  P.  Bowman  a 
fourth,  interest;  that  the  selling  price  of 
said  land  should  be  agreed  upon  by  all  of 
the  three  interested  parties.  It  Is  further 
stipulated  that  the  Bowmans  are  to  pay  to 
Pierce  in  cash  $6,000;  that  Garrison  is  to 
pay  $3,000,  and  agrees  to  pay  over  to  the 
Bowmans  $1,000  with  6  per  cent  interest, 
making  them  equal  in  the  cash  payment  of 
$8,000;  that  said  money  was  to  be  paid  to 
the  Bowmans  out  of  the  first  cash  received 
on  a  sale  of  any  part  of  the  land  described. 

[1]  It  is  Insisted  under  fbe  first  and  third 
assignments  of  error  that  even  though  the 
representations  made  by  Garrison  as  to  the 
cost  of  the  property  were  fraudulent  It  Is 
not  actionable  unless  the  petition  also  alleg- 
ed that  the  property  was  not  worth  the  sum 
of  $12.60  per  acre.  We  do  not  so  understand 
the  law.  There  seems  to  be  some  confilct 
In  the  authorities  upon  this  question,  but 
by  the  weight  of  authority,  where  the  ven- 
dor misrepresents  the  cost  of  the  land  to 
him  and  the  purchase  price  in  a  sale  by  him 
is  measured  by  the  cost  price,  It  consHtutes 
actionable  fraud.  Kohl  v.  Taylor,  35  IJ.  R. 
A.  (N.  8.)  177,  note  8,  and  authorities  there 
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dted.  Hie  role  is  announced  in  tbls  note, 
page  185,  that  when  representations  as  to 
the  cost  of  property  are  made  by  a  person 
purchasing  Jointly  for  himself  and  another, 
or  by  a  person  turning  property  already  ac- 
quired over  to  an  association,  of  which  be  Is 
a  member,  sach  representations  are  state- 
ments of  fact,  which  may  be  properly  relied 
npon,  and,  if  false,  will  support  an  action  for 
fraud.  It  is  alleged  and  shown  In  this  rec- 
ord that  a  confidential  relationship  existed 
between  the  Bowmans  and  Garrison,  and 
under  the  allegations  the  general  demurrer 
to  the  second  count  should  not  bare  been  sus- 
tained. 

[2]  By  their  second  assignment  of  error, 
appellants  Insist  that  the  court  erred  in 
overruling  their  exception,  on  the  ground  that 
the  plalntUTs  pleadings  showed  a  misjoinder 
of  parties  and  causes  of  action.  We  believe 
the  court  was  correct  In  orerrullng  the  ex- 
ception, ntere  wtis  such  a  relationship 
existing  between  the  various  transacttons 
Involyed  In  this  salt  and  the  rights  of  the 
parties  were  so  interwoven  that  they  should 
bave  been  settled  in  the  same  action.  Before 
Swlnson  could  recover  it  was  necessary  that 
the  deed  from  J.  H.  to  W.  L.  Garrison  be  set 
aside,  and  that  the  rights  of  J.  H.  Garrison 
in  the  land,  as  fixed  by  the  contract  of  Feb- 
ruai7  8,  1910,  should  be  determined.  The 
Bowmans  having  executed  a  warranty  deed 
to  Swinson,  were  Interested  in  the  contro- 
versy between  Swinson  and  Garrison,  to  the 
end  that  the  title  which  they  had  warranted 
might  be  made  clear.  The  matters  might 
have  been  settled  in  two  separate  actions, 
but  it  has  always  been  the  policy  of  Texas 
courts  to  avoid  a  multiplicity  of  suits. 

[3, 4]  The  fourth  assignment  of  error  must 
be  sustained.  The  defendants  in  error  plead- 
ed that  they  were  induced  to  purchase  the 
land  by  reason  of  the  false  representations 
made  to  them  by  J.  H.  Garrison  as  to  its 
cost  The  record  shows  that  after  they  had 
aeqnired  knowledge  of  the  fraud  which  had 
been  perpetrated  upon  them,  they  paid  off 
the  remaining  notes,  and  afterwards  sold 
the  land  to  Swinson,  thus  affirming  the  con- 
tract in  tota  Plaintiffs  in  error  excepted  to 
the  whole  of  the  second  count  of  the  amend- 
ed petition,  because  it  appeared  that  defend- 
ants had  affirmed  the  contract  with  knowl- 
edge of  the  fraud.  Under  these  conditions 
they  could  not  rescind  the  contract  and  have 
it  canceled,  depriving  Garrison  of  his  rights 
thereunder.  Their  remedy  was  a  suit  for 
damages.  Grabenhelmer  v.  Blum,  63  Tex. 
869.  According  to  the  rule  announced  In  Hall 
T.  Grayson  County  National  Bank,  36  Tex. 
Civ.  App.  317,  81  S.  W.  762,  the  Bowmans 
were  entitled  to  the  benefit  of  the  contract 
they  had  made  with  Garrison.  According 
to  this  contract,  they  were  entitled  to  a  half 
Interest  in  the  three  sections  of  land,  at  the 
price  of  110  per  acre,  but  by  reason  of  the 


fraud  of  Garrison  they  were  forced  to  pay 
$12.50  per  acre.  Under  the  rule  announced 
in  the  last-named  case^  the  measure  of  their 
damages  should  be  the  difference  between  the 
price  which  Pierce  had  agreed  to  sell  the  land 
to  Garrison  for — that  is  $10 — and  the  amount 
which  the  Bowmans  actually  paid  for  the 
land. 

[5]  For  the  reasons  stated,  we  think  the 
court  erred  in  canceling  the  contract  of  Feb- 
ruary 8,  1910,  as  between  the  Bowmans  and 
Garrison.  In  our  opinion  the  court  also 
erred  in  decreeing  that  J.  H.  Garrison  should 
recover  nothing  against  the  plalntUCs  by 
reason  of  their  conversion  of  the  E.  J.  Clem- 
mer  notes.  It  seems  to  be  conceded  that 
these  notes  were  placed  in  the  hands  of  J. 
H.  and  O.  P.  Bowman  as  collateral  security, 
and  while  the  Bowmans  testified  that  Garri- 
son agreed  to  relinquish  all  claims  to  the 
land,  provided  he  did  not  succeed  In  selling 
the  three  sections  within  two  years  from 
the  date  of  the  agreement,  no  one  c<Hitends 
that  he  was  to  surrender  the  demmer  notes. 
In  the  adjustment  of  the  equities  between 
the  parties,  the  Bowmans  should  account  to 
Garrison  for  the  amount  of  said  notes. 

For  the  errors  pointed  out,  the  judgment 
is  reversed,  and  the  cause  remanded. 


SEIilGMANN  V.  SONKA.     (No.  6601.)* 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Jan   26,  1816.     Rehearing  Denied 

Feb.  23,  1916.) 

1.  iNOEMItITT  ^=315— LlABIUHEB  OT  TeNAHT 

— Injubt  to  Pbopkbtt — Action— PraADiNO. 
A  petition  aUeging  that  plaintiff  consented 
to  defendant's  occupancy  of  a  shed  on  condition 
that  in  case  of  loss  by  fire  defendant  would  be 
reaponsible,  and  that  the  defendant  then  prom- 
ised that  he  would  be  responsible  for  such  dam- 
age, and  that,  relying  on  that  promise,  plaintiff 
conaeuted  to  the  use  of  the  shed,  and  that  the 
use  was  a  valuable  right,  shows  a  good  cause 
of  action  based  on  the  special  contract  of  the 
tenant  to  indenmi^r  the  landlord  in  case  of  loss 
by  fire,  since  it  sufficiently  alleges  the  contract. 

[Ed.  Note. — For  other  cases,  see  Indemnibr, 
Cent.  Dig.  {{  86-10,  42-47 ;   Dec.  Dig.  «=>16.i 

2.  IlinEKNITT    «=>S— OOHTBAOT  — CORBIDKKA- 

TION— SUfHCIENCT. 

Where  plaintiff  permitted  the  defendant  to 
use  a  building  of  his  temporarily  for  the  pur- 
pose of  drying  cotton,  and  the  defendant  agreed 
to  indemnify  him  in  case  of  loss  by  fire,  the  fact 
that  the  liability  greatly  exceeded  the  value  of 
the  use  of  the  building  did  not  vitiate  the  con- 
tract, since  the  Uabilfty  was  remote  and  con- 
tingent, and  the  use  present  and  certain. 

[£d.  Note.— For  other  cases,  see  Indemnity, 
Cent.  Dig.  {{  2-6;   Dec.  Dig.  <8=»3.] 

3.  iNOBaiNiiT  ^=»15— Contract— GvioENCB. 

Evidence  held  to  show  that  a  tenant  using 
a  building  with  the  permission  of  the  landlord 
entered  into  a  special  contract  to  indemnify  the 
landlord  for  loss  in  case  of  fire. 

[Ed.  Note. — For  other  cases,  see  Indemnity, 
Cent.  Dig.  i§  36-40,  42-47 ;   Dec.  Dig.  «=9l6.1 

Appeal  from  District  Court,  Guadalupe 
County ;  M.  Kennon,  Judge. 


»FoT  otbar  cum  m*  lam*  topic  ind  KKY-NUHBBR  Va  all  Ker-Numb«r«d  PlgesU  and  Ind«zM  . 
'Application  (or  writ  of  error  pending  In  Supreme  Court. 
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Action  by  Josepb  Sonka  against  Julius  Sel- 
Igmaim.  Judgment  for  platatlff,  and  defend- 
ant appeals.    Affirmed. 

Greenwood  &  Short  and  DlbreU  &  Mos- 
beim,  all  of  Seguln,  for  appellant.    Terrell, 
Waltball  &  Terrell,  of  San  Antonio,  and  H. 
M.  Wurzbacta,  of  Seguln,  for  appellee. 
« 

CARL,  J.  Joseph  Souka  sued  Julius  Selig- 
mann  in  the  district  court  of  Guadalupe  coun- 
ty for  the  sum  of  $2,194,  with  6  per  cent. 
Interest  thereon  from  March  7, 1914,  and,  up- 
on findings  in  response  to  special  Issues,  Judg- 
ment was  entered  in  favor  of  Souka  for  $1,- 
067,  from  which  Judgment  this  appeal  is 
prosecuted. 

The  gist  of  the  cause  of  action  is  set  forth 
in  the  following  part  of  the  petition: 

"That  some  time  in  the  latter  part  of  Febru- 
ary, and  prior  to  the  7th  day  of  March,  1914, 
the  defendant,  Julius  Seligmann,  came  to  this 
plaintiff  and  asked  hispermiBsion  to  use  a  build- 
ing owned  by  plaintiff  to  pick  some  damaged 
cotton  which  the  said  Seligmann  bad  purchased. 
Plaintiff  refused  to  grant  said  permission,  stat- 
ing that  he  was  afraid  that  said  cotton  might 
catch  fire  and  the  building  be  destroyed.  De- 
fendant then  asked  for  the  use  of  the  shed  for 
said  purpose,  and  plaintiff  agreed  to  the  use 
by  defendant  of  same,  on  condition  and  for  no 
other  consideration  than  that,  shoald  said  prop- 
erty catch  fire  and  destroy  the  warehouse,  shed, 
and  other  property  above  described,  or  certain 
of  said  property,  defendant  would  be  responsible 
therefor,  and  said  SeUemann  then  and  there 
told  and  promised  this  plaintiff  that  he,  the  said 
Seligmann,  would  be  responsible  for  all  dam- 
age that  might  be  sustained  by  reason  thereof, 
and  that,  relying  on  said  promise  and  agreement 
on  the  part  of  the  said  SeUgmann,  this  plaintiff 
consented  for  him  to  use  the  said  shed ;  that 
the  right  to  use  said  shed  was  a  valuable  right 
at  said  time  and  place,  and  said  Seligmann,  by 
his  promise  to  be  responsible  for  any  damage 
that  might  be  occasioned  to  any  of  the  above 
described  property  by  reason  of  fire,  became  lia- 
ble and  bound  himself  to  pay  to  the  said  Sonka, 
in  the  event  of  the  injury  and  destruction  of 
the  said  premises  and  property  by  fire,  the  rea- 
sonable value  thereof." 

It  was  also  alleged  that  the  defendant  was 
negligent  in  failing  to  select  reasonably  safe, 
prudent,  and  responsible  employes  to  do  and 
perform  his  work  and  in  ftitling  to  supervise 
the  work  of  such  employes,  so  as  to  guard 
against  the  happening  of  fire.  The  defend- 
ant directed  a  general  demurrer  at  this  cause 
of  action,  the  overruling  of  which  is  made 
the  Imsis  of  the  first  assignment  of  error. 

[1,  2]  Appellant  contends  that  the  allega- 
tions show  no  definite  contract  or  agreement 
to  become  responsible  in  case  the  shed  should 
be  destroyed  by  fire;  and  because  it  was  not 
alleged  to  have  been  within  the  contempla- 
tion of  the  parties  that  the  responsibility  was 
as  far-reaching  as  claimed  in  this  case.  In 
other  words,  the  responsibility  assumed  was 
too  indefinite.  In  a  proposition  subjoined  to 
this  assignment  it  is  asserted  tliat  the  con- 
sideration is  so  inadequate  and  out  of  pro- 
portion to  the  responsibility  alleged  to  have 
been  undertaken  as  to  make  the  contract  un- 
enforceable, and  that  a  contract  is  not  es- 
tablished until  it  is  shown  that  the  fninds  of 


the  contracting  parties  met  In  an  agreement. 
This  petition  shows  unquestionably  that  the 
parties  agreed  that  for  the  use  of  the  build- 
ing appellant  undertook  and  agreed  to  be- 
come responsible  for  the  loss  of  the  building 
by  fire  while  he  was  using  it.  The  damage 
accruing  may  have  been  out  of  proportion  to 
the  benefits  he  received,  but  he  so  contracted. 
The  value  of  the  use  of  the  building  was 
doubtless  relatively  very  small.  It  is  so  as 
between  the  premium  paid  on  an  insurance 
policy  and  the  loss  occasioned  by  a  fire.  But 
the  use  was  a  certain  present  value,  whUe 
the  liability  for  loss  by  fire  was  remote  and 
contingent,  just  as  in  the  case  of  a  fire  in- 
surance company,  which  for  a  small  sum  un- 
dertakes to  Insure  the  owner  against  loss  by 
fire.  If  the  amount  of  the  policy  were  a  cer- 
tain fixed  liability,  the  premium  would  be 
out  of  all  proportion.  But  it  is  evidently 
considered  between  the  parties  that  the  cer- 
tain value  given  is  equal  in  value  to  the  con- 
tingent liability,  in  case  of  fire.  Appellant 
received  the  use  of  the  bolldlng,  for  whidt 
he  was  to  pay  nothing,  except  In  case  of 
loss  by  fire.  This  contingency  unfortunately 
happened,  and  when  It  did  happen  there  Is 
no  more  reason  to  say  that  the  consideratiou 
was  inadequate  than  there  would  be  for  con- 
tending that  an  insurance  company  should 
not  be  held  liable.  In  case  of  fire,  because  the 
premium  paid  was  out  of  proportion  to  the 
liability  claimed.  Appellant  could  probably 
have  obtained  insurance  against  loss  by  fire 
for  what  the  use  at  the  building  was  worth. 
We  are  of  the  opinion  that  the  itetitlon  stat- 
ed a  good  cause  of  action,  and  the  assignment 
is  overruled. 

[S]  And  the  court  did  not  err  In  refusing 
to  instruct  a  verdict  for  the  defendant,  "be- 
cause plaintur's  statement  of  the  contract  or 
agreement  upon  which  the  cause  of  action 
was  based  did  not  show  any  contract  or 
agreement  between  plaintiff  and  defendant 
whereby  defendant  obligated  himself  to  pay 
plaintiff  the  value  of  all  property  destroyed 
by  fire,"  etc.  The  substance  of  the  plalntUTs 
testimony  on  this  matter  Is: 

"I  told  him  [Sehgmann]  that  it  is  a  costly 
building  [the  dance  hall].  I  wouldn't  lease  for 
a  purpose  like  that;  then  we  went  over  to  the 
building  and  looked  at  it,  and  then  went  out 
and  went  up  to  the  boose.  Then  I  tsM  him  I 
got  a  shed  there;  just  at  present  I  haven't  got 
any  use  for  it.  If  you  want  it,  you  can  get 
that;  but  I  am  scared  on  account  of  Sre.  I 
don't  carry  any  insurance.  He  said  :  'Yes,  but 
don't  be  scared  about  that.  I  will  guarantee 
it  to  you  for  any  damage.'  Then  we  went  across 
the  street,  and  went  over  the  shed,  looked  at  the 
shed,  and  he  just  says:  'You  got  plenty  of  room 
here,  if  you  want  to  store  something  in  it ;  it  is 
plenty  room.  I  just  want  to  store  a  couple  of 
bales  of  cotton  in  it,  and  carry  it  in  the  sun 
and  dry  it;  take  it  out  in  the  sun  and  dry  it. 
It  won  t  be  no  danger  becanse  the  cotton  is  wet' 
And  that  was  all.  *  *  *  Then  I  suggested  to 
him  the  use  of  the  shed.  In  regard  to  the  rent, 
I  told  him  I  wouldn't  charge  him  anything  if 
he  would  take  care  of  it ;  I  wouldn't  charge  him 
any  rent  at  all.  I  would  make  it  for  accommo- 
dation. Before  the  shed  was  rented,  and  right 
inside  of  the  yard,  baek  of  the  saloon,  the  con- 
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versation   took  place,  vberein  Mr.   SeUgmanu 
agreed  to  guarantee  me  against  damage  by  fire." 

Again: 

"I  woold  let  you  have  the  shed  for  the  cotton, 
but  I  am  scared  on  account  of  fire.  I  did  tell 
him  that  I  would  not  let  him  have  the  hall,  or 
the  pavilion,  becauae  it  iras  occupied  as  a  store- 
room, and  because  I  was  a£raid  of  fir&  I 
wouldn't  let  him  have  no  hall,  because  it  is  dan- 

fer,  a  building  like  that,  for  that  kind  of  stuff, 
said,  'I  am  afraid  on  account  of  fire;  1 
wouldn't  let  you  have  it;'  and  he  said,  'Joe, 
don't  be  scared ;  I  will  guarantee  to  you  any 
damage.'  That  is  all  that  was  said  about  fire, 
or  a  guaranty.  When  we  got  down  to  the  shed, 
and  Mr.  SeUgmann  looked  at  it,  he  says,  '1 
don't  bring  much  cotton  in  here ;  it  won't  take 
much  space;'  and  he  asked  me  for  the  roofing. 
I  had  the  roofing  piled  up_.  He  said,  'I  will  put 
it  under  the  cotton.'  He  just  took  a  little  spacer 
There  waa  a  space  of  about  20  by  30.  He  could 
place  about  7  or  8  bales  on  that  space.  He  just 
wanted  space  for  7  or  8  bales." 

Appellee  was  corroborated  by  other  testi- 
mony as  to  the  contract,  and,  even  If  he  had 
not  been,  the  finding  of  the  Jnry  Is  conclu- 
sive that  the  contract  was  made.  Hngh  Ram- 
age  testified: 

"Mr.  Sonka  spoke  about  fire  while  they  were 
talking  there,  and  Mr.  Seligmann  replied : 
Thafs  all  right,  Joe;  I  will  be  responsible  for 
that.'  That  was  before  Seligmann  took  posses- 
sion of  the  shed,  and  before  any  cotton  had  been 
hauled  there.  Mr.  Seligmann  told  Mr.  Sonka  in 
my  hearing  that  he  would  be  responsible  for 
fire.  He  said,  'Joe,  I  will  take  care  of  that.' 
•  •  •  "That  shed  is  over  there;  yes,  there  is 
the  old  shed  over  there ;'  and  they  walked  over 
there.  Mr.  Sonka  said,  'It  will  be  a  better 
place  for  drying  the  cotton,  and  I  won't  charge 
you  any  rent,  but  you  will  be  responsible  for 
fire;'  and  Mr.  Seligmann  said,  'Don't  worry, 
Joe;   I  will  take  care  of  that'"  , 

There  Is  no  merit  In  any  of  appellant's  as- 
signments, and  they  are  overruled.  The  con- 
tract was  not  only  sufficiently  alleged,  but 
was  established  by  competent  evidence. 
There  was  sufficient  consideration,  and,  con- 
sidering the  character  of  liability  incurred, 
the  benefits  received  were  not  out  of  propor- 
tion to  the  obligation  assumed. 

The  Judgment  Is  affirmed. 


CASWEMi  V,  LENSINO  ft  BENNETT. 
(No.  5538.) 

(Court   of   Civil   Appeals    of   Texas.      Austin. 

Dec.  S,  1915.     Hebearing  Denied 

Feb.  9,  1916.) 

1.  Lardlobd    AMD    Tenant   *=»244,    252  — 
Landi4>bd'8  Lien— Innookkt  Fvbohasbbs. 

A  landlord's  lien  upon  crops  grown,  being 
by  statute  and  existing  without  any  instrument 
in  writing,  need  not  be  recorded;  and  a  pur^ 
chaser  of  crops  from  one  who  secured  them  from 
the  tenant  is  charged  with  notice  that  they  may 
be  subject  to  a  landlord's  lien. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  K  984,  1002,  1022-1028, 
1029;  Dec.  Dig.  «=3244,  252.] 

2.  SxtXB  «=»1— What  CowBTmjTES. 

■  Where  a  landlord  anthori»>d  his  tenant  to 
sen  cottcn  grown  on  the  demised  premises  to 
erne  who  had  made  advances  to  the  tenant  on 
condition  that  his  landlord's  lien  was  discharg- 
ed, and  the  tenant,  an  Ignorant  negro,  delivered 


the  cotton  to  the  purchaser  stating  such  agree- 
ment, and  objecting  that  the  purchaser  took 
the  cotton  and  refused  to  satisfy  tiiie  landlord's 
lien,  there  was  no  sale,  but  rather  an  unlaw- 
ful appropriation. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  gj  1,  3-6;   Dec  Dig.  «=»1.] 

3.  Landlobd  anu  Tenant  «=>254  —  Lieiis — 
Waivkk. 

A  landlord  allowed  his  tenant,  an  ignorant 
negro,  to  dispose  of  cotton  raised  on  the  demis- 
ed premises  to  one  who  had  made  advances  to 
the  tenant  under  an  agreement  that  the  land- 
lord's Uen  should  be  satisfied  out  of  the  pro- 
ceeds. The  purchaser  took  the  cotton,  but  re- 
fused to  satis^  the  entire  landlord's  lien,  giv- 
ing the  negro  a  check  for  the  rent  only.  EeU, 
that  the  lacdlMd,  by  cashing  such  check,  did  not 
waive  his  lien ;  the  landlord  having  objected  to 
the  whole  transaction,  and  shortly  seking  the 
cotton  under  judicial  process. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  K  986, 1064-1044;  Dec.  Dig. 
«=>254.] 

4.  Landlobd  and  Tenant  <S=>252  —  Land- 
lord's Lien— Waives. 

VMiile  a  landlord,  by  allowing  his  tenant 
to  manage  and  sell  the  crops,  may  waive  his 
landlord's  lien  for  advances  as  against  a  pur- 
chaser from  the  tenant,  a  purchaser  from  a 
banknipt  company,  which  purchased  the  cotton 
from  the  tenant,  was  not  entitled  to  priority 
over  the  landlord  s  lien,  the  landlord  having  con- 
seiitod  to  his  tenant's  sale  to  such  company, 
which  had  made  advances  to  the  tenant,  only 
on  condition  that  his  landlord's  lien  be  first 
satisfied  out  of  the  proceeds,  and  there  being 
nothing  to  indicate  that  the  landlord  allowed 
the  bankrupt  company  to  do  anytliing  showing 
authority  to  sell  farm  products  in  which  he  was 
interested. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  DIr.  {{  1002,  102^1026,  1029; 
Dec.  Dig.  «=>252.] 

Appeal  from  Milam  County  Court;  John 
Watson,  Judge. 

Action  by  A.  Lenslng  and  T.  J.  Bennett,  co- 
partners against  W.  T.  Caswell  and  another. 
From  a  decree  for  plaintiffs,  the  named  de- 
fendant appeals.    Affirmed. 

Henderson,  Kldd  &  Oillls,  of  Cameron,  for 
appellant  K.  A.  Camp,  of  Rockdale,  for  ap- 
pelle& 

KEY,  G.  J.  The  nature  of  this  suit  Is  dis- 
closed by  the  trial  judge's  full  and  correct 
findings  of  fact,  which  are  as  follows: 

"Flndmgs  of  Fact 

"(1)  The  court  finds  that  the  pUtintiffs,  Len- 
sing  &  Bennett,  are  a  firm  composed  of  A.  Leo- 
sing  and  T.  J.  Bennett,  and  that  said  firm  own- 
ed a  farm  in  Milam  county  during  the  year  1912 
and  1913,  and  that  they  rented  a  part  of  said 
farm  to  Tex  Slater  for  the  year  1913,  and  that 
said  'Slater  took  and  worked  said  land  as  their 
tenant  during  the  year  1918,  and  raised  a  crop 
thereon,  including  the  5  bales  of  cotton  in  con- 
troversy; that  to  enable  the  said  Slater  to  make 
a  crop  on  said  land  during  the  year  1013  the 
plaintiffs,  as  landlords,  furnished  money,  ad- 
vancements, and  supplies  to  the  said  Slater  dur- 
ing the  year  1913,  amounting  to  the  sum  of 
(206.10,  and  that  none  of  said  amount  had  ever 
been  paid  to  plainti^  and  that  the  said  Slater 
waa  during  that  time,  and  now  Is,  wholly  insol- 
vent. 

"(2)  That  the  (Sennan  Mercantile  Company 
was  a  corporation  doing  a  retail  husiness  dur- 
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ing  the  year  1913  at  Thorndale,  Tex.,  Milam 
county,  and  that  M.  B.  Leach  vas  its  duly  an- 
tborized  agent  and  general  manager.  That 
about  December  20,  1913,  application  was  filed 
in  the  United  States  court  to  have  said  company 
adjudged  a  bankrupt,  which  application  was 
granted,  and  a  receiver  was  appointed,  and  that 
all  of  the  property  and  amets  of  said  company 
were  disposed  of  through  said  bankrupt  i^o- 
ceedings,  and  by  said  bankrupt  court,  and  said 
German  Mercantile  Company  !•  now  wholly  in- 
solrentjand  is  a  defunct  corporation. 

"(B)  That  W.  T.  Caswell  waa  a  cotton  buyer 
and  resided  at  Austin,  Tex.,  and  during  the 
year  1913,  waa  engaged  in  the  business  oi  buy- 
ing cotton  from  vanous  parties,  including  the 
Oerman  Mercantile  Company,  and  that  one 
Schultz  wag  Caswell'B  agent,  and  resided  at  Tay- 
lor,  Tex. 

"(4)  That  said  Slater  traded  on  account  with 
Oerman  Mercantile  Company  during  the  year 
1913,  and  said  company  had  a  mortgage  on  said 
Slater's  1918  crops,  and  that  in  the  fall  of 
the  year  Slater  gathered  his  crops  and  sold  a 
goodly  portion  thereof  to  the  said  German  Mer- 
'candle  Company,  with  the  knowledge  and  con- 
sent of  plaintiffs,  the  proceeds  of  which  were 
applied  on  Slater's  account  to  said  company. 
That  early  in  November,  1913,  the  plaintifb  no- 
tified Slater  they  would  have  to  be  paid  before 
any  more  of  the  cotton  would  be  permitted  to 
be  sold,  and  thereupon  Slater  gathered  the  6 
bales  of  cotton  in  controversy,  and  it  was 
agreed  between  Slater  and  plaintifTs  that  Slat- 
er should  carry  said  S  bales  of  cotton  to  Thorn- 
dale  and  sell  them  to  the  German  Mercantile 
■Company,  and  plaintiffs  would  be  paid  their 
1206.10  out  of  said  cotton.  On  November  6, 
1913,  :Slater  carried  the  five  bales  of  cotton 
to  Thorndale,  had  them  weighed,  and  took  sam- 
ples and  tickets  to  the  German  Mercantile  Com- 
pany, and  gave  them  the  written  statement  of 
plaintiffs  of  the  amounts  due  plaintiffs  by  Slat- 
er, and  asked  said  company  to  buy  said  cotton, 
and  give  Slater  the  money  due  Lensing  and 
Bennett;  Slater  telling  said  company  the  in- 
stractiona  which  had  been  given  Slater  by  plain- 
tiffs and  their  agreement  M.  B.  lieach,  act- 
ing: for  said  company,  took  the  cotton  tickets 
aiM  samples,  figured  up  the  amount,  and  gave 
to  Slater  a  check  for  the  rents  out  of  the  6 
bales  of  cotton,  being  one-fourth  of  the  pro- 
ceeds, and  told  Slater  that  he  would  fix  the 
rest  of  it  with  plaintiffs.  To  this  Slater  pro- 
tested, and  insisted  that  this  was  not  satis- 
factory, and  that  he  wanted  to  carry  the  money 
back  to  plaintiffs.  Slater  was  a  negro,  and  did 
all  he  reasonably  could  do  to  get  the  company 
to  pay  the  money  without  a  disturbance  of  the 
peace,  telling  Leach  that  if  he  (Slater)  did  not 
carry  the  money  back  that  Ijensing  would  whip 
'him.  Leach  finally  told  him  that  the  company 
"Would  keep  the  cotton,  and  that  they  would  give 
Slater  credit  on  his  account  for  the  proceeds, 
and  that  he  would  later  settle  with  Lensing  and 
Bennett.  Slater  returned  to  plaintiffs'  farm, 
and  gave  to  plaintiffs  the  che<^  for  the  rents 
out  of  said  cotton  which  had  been  ipven  by  the 
company,  and  reported  to  the  plaintiffs  what 
had  been  done  and  said  by  Leach.  The  next 
morning  plaintifEs  called  Leach  by  phone  'from 
its  farm,  which  is  about  15  miles  m>m  Thorn- 
dale, and  Leach  at  this  time  promised  to  pay 
plaintiffs  the  $206.10  if  plaintiffs  would  send 
for  it ;  and  plalntiCFs  told  Leach  that  they  would 
send  the  negro  for  the  money  that  day,  and  that 
«ame  day  plaintiffs  sent  the  said  Tex  Slater 
back  to  Thorndale  for  the  money,  and  Leach 
again  refnsed  to  pay  it,  and  on  the  following 
day,  Saturday,  November  8,  1913,  Lensing  went 
to  Rockdale  and  again  phoned  Leach,  but  could 
get  no  satisfaction  from  Leach,  and  Lensing 
then  took  tiie  train  and  went  to  Thorndale  and 
personally  saw  Leach  regarding  the  matter,  and 
at  this  time  Leach  told  Lensing  that  the  cotton 
bad  beoi  aold  and  was  then  in  Liverpool,  and 


that  the  money  could  not  then  be  paid,  but  if 
Lensing  would  get  Slater  and  bring  him  back  to 
Thorndale,  with  itemized  statement  of  plain- 
tiffs' account,  that  the  company  would  pay  it 
Lensing  would  not  agree  to  this  suggestion,  and 
went  out  and  located  the  5  bales  of  cotton  at 
the  cotton  compress  in  Thorndale.  Iiensing  then 
went  to  the  bank  and  tried  to  cash  the  check 
which  had  been  sent  him  for  rents,  but  the  bank 
declined  payment  of  the  check  on  account  of 
no  funds.  Lensing  then  returned  to  Leach  and 
threatened  to  have  him  arrested  for  giving 
checks  on  the  bank  without  funds,  and  there- 
upon Leach  paid  to  Lensing  in  cash  the  amount 
called  for  In  said  check  and  the  check  was  de- 
stroyed. Licnsing  then  returned  to  Rockdale  on 
the  night  train,  and  the  next  morning  engaged 
his  attorney  to  bring  suit,  and  on  the  next  Mon- 
day, November  10,  1914,  the  plaintiffis  brought 
their  suit  against  said  Slater  and  the  German 
Mercantile  Company  for  the  amount  of  the  debt, 
and  for  conversion  and  foreclosure  of  the  land- 
lord's liens,  at  the  same  time  getting  out  writ  of 
sequestration,  and  having  tiie  5  bales  of  cotton 
in  controversy  sequestered,  and  the  5  bales  of 
cotton  were  taken  possession  of  by  Uie  sheriff  of 
Milam  county  on  Noveml>er  10,  1913 ;  the  sher- 
iff taking  the  cotton  from  the  possession  of 
the  Compress  Company,  not  knowing  who  it 
belonged  to,  but  the  Compress  Company  was 
holding  the  cotton  for  Caswell. 

'That  suit  was  filed  in  the  county^  court  and 
at  the  December  term,  1913,  plaintiffs  secured 
judgment  against  Slater  and  the  German  Mer- 
cantile Company  for  $206.10  and  cost  of  suit; 
together  with  a  foreclosure  on  landlord's  Uen 
on  said  crops,  and  order  of  sale  was  directed, 
but  before  the  sale  was  issued  the  said  Gler- 
man  Mercantile  Company  was  adjudged  a  bank- 
rupt and  trustees  in  bankruptcy  took  charge  of 
the  cotton  in  controversy.  Later  the  trustees 
released  any  claim  on  the  cotton,  turning  the 
same  back  to  the  sheriff  of  Milam  county,  and 
thereupon  the  defendant  filed  his  oath  and 
claimant's  bond,  with  Howard  Bland  and  C. 
H.  Bumes  as  sureties,  and  took  possession  of 
the  cotton,  and  has  appropriated  the  same  to 
his  own  use;  the  cotton  at  that  time  being  in 
possession  of  the  sheriff,  under  the  said  writ 
of   sequestration. 

"(5)  Slater  sold  the  said  cotton  to  the  said 
German  Mercantile  Company  for  the  snm  of 
$283.60,  and  plaintiffs  have  received  no  part 
thereof,  except  one-fourth  thereof,  which  waa 
paid  to  them  by  said  company  for  the  rents  out 
of  said  cotton,  and  which  was  paid  after  the 
cotton  had  been  purchased  by  Caswell,  and  the 
cotton,  at  the  time  of  the  filing  and  approval 
of  the  claimant's  oath  and  bond,  was  worth  on 
the  market  of  Thorndale,  the  sum  of  $275. 

"(6)  Plaintiffs  did  not  consent  for  Slater  to 
sell  said  cotton  without  Slater  paying  the  rents 
and  advancements,  and  plaintiffs  did  not  con- 
sent for  the  German  Mercantile  Company  to 
buy  said  cotton  without  paying  the  rents  and 
advancements,  and  plaintiffs  did  not  in  any 
manner  give  its  consent  for  the  handling  of  said 
cotton,  except  as  hereby  above  stated. 

"(7)  A.  Lensing  was  the  resident  member  and 
agent  of  the  firm  of  Lensing  &  Bennett  plain- 
tiffs, and  was  duly  authorized  to  act  as  such. 
M.  B.  Leach  was  the  agent  of  the  German  Mer- 
cantile Company,  and  was  duly  authorized  to 
act  as  such,  and  Schultz  was  the  agent  of  Mr. 
Caswell,  and  waa  duly  authorised  to  act  as 
such,  and  all  of  the  transactions  herein  mention- 
ed were  conducted  through  said  agents.  The 
plaintiffs,  defendant  and  Slater  all  acted  in 
good  faith  in  all  of  the  transactions. 

"(8)  On  November  7,  1913,  the  defendant 
purchased  from  the  German  Mercantile  Com- 
pany 26  bales  of  cotton,  which  included  the  5 
bales  of  cotton  in  controversy,  and  Mid  cotton 
was  delivered  to  the  defendant  and  the  full  val- 
ue thereof  was  paid  by  the  defendant  to  the  Ger- 
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man  Mercantile  Company.  At  the  time  of  this 
sale  Caswell  liad  no  actual  knowledge  as  to 
where  the  cotton  had  been  grown,  nor  as  to  who 
had  raised  It,  and  knew  nothing  about  any  mort- 
gages or  liens  on  the  ootton,  and  nothing  was 
aaid  regarding  it,  and  no  inqniry  was  made  re- 
garding the  title  to  the  cotton,  or  regarding  any 
Uen  npon  it;  Caswell  merely  pnrchasing  the 
cotton,  thinking  it  was  cotton  belonging  to  the 
company,  and  paying  for  it,  without  having  any 
actual  knowledge  of  anybody's  claim  upon  the 
cotton,  and  without  making  any  inqniry  re- 
garding same,  Gaawell  par<diaaing  the  ootton  in 
the  usual  course  of  trade,  and  were  was  noth- 
ing relating  to  the  cotton  in  question  or  in  con- 
nection wiui  the  transaction  of  this  ourchase  to 
srnggest  to  a  person  of  ordinary  pmdence,  acting 
as  Schnlts  was  acting,  the  necessity  of  inqniry 
as  to  title  of  said  cotton,  or  as  to  wbetber  the 
cotton  was  encumbered  with  liens.  The  cotton 
was  purchased  hj  Caswell,  and  was  paid  for  by 
him,  and  was  in  iiis  possession  before  suit  was 
filed  by  plaintilb,  and  before  it  was  levied  upon 
by  writ  of  sequestratiim. 

"Plaintiffs  also  had  landlord's  Uen  .upon  a 
cow  and  calf  belonging  to  Slater,  which  Slater 
delivered  to  j^intiffs,  and  the  parties  to  this 
suit  have  agreed  ttiat  plaintiilh  may  keep  said 
cow,  and  that  said  original  debt  should  be  cred- 
ited with  $40,  the  value  of  the  cow. 

"The  original  debt  was  $206.10,  and  after  al- 
lowing this  credit  of  $40,  leaves  $106.10  now 
owing  by  Slater  to  plaintiffs  for  advancements, 
money,  and  supplies  furnished  as  aforesaid. 
That  Caswell  has  disposed  of  said  cotton,  and 
that  three-fourths  of  the  value  of  said  cotton  is 
in  excess  of  the  amount  due  plaintiffs." 

Opinion. 

On  the  foregoing  facts  the  trial  coart  held 
that  the  plaintltrs  had  not  waived  their  land- 
lord's Uen  by  which  their  debt  for  advances 
was  secured,  and  that  the  defendant  Caswell 
was  MaUe  for  the  amount  of  such  debt,  and 
Jiidgrment  was  rendered  accordingly,  from 
which  judgment  the  defendant  has  prosecut> 
ed  tMs  appeal. 

[1]  It  la  earnestly  insisted  by  counsel  for 
appellant  that  the  facts  deferred  to  show  that 
appellees  had  waived  their  lien  npon  the  S 
bales  of  cotton,  at  least  in  so  tax  as  appel- 
lant Is  concerned  ;  he  having  bought  and  paid 
for  the  same  in  due  course  of  business  and 
without  any  notice  of  appellees'  rights.  In 
reference  to  the  latter  point,  It  shonld  be 
kept  In  mind  that  the  landlord's  lien  niKin  the 
crops  grown  upon  the  rented  premises  Is 
given  by  statute,  and  exists  without  any  In- 
stmment  of  writing,  and  therefore  It  is  not 
required  to  be  placed  upon  record.  Hence  it 
follows  that,  as  against  such  Uen,  no  one  can 
claim  protection  as  an  innocent  purchaser, 
and  therefore  those  who  purchase  farm  prod- 
ucts acquire  no  better  title  than  Is  held  by 
the  person  who  sells  the  same.  This  Is  a  suf- 
ficient answer  to  so  much  of  appellant's  argu- 
ment as  Is  based  upon  the  fact  that  Caswell 
bought  the  cotton  from  the  German  Mercan- 
tile Company  In  due  course  of  business  and 
paid  full  value  therefor,  without  notice  of  ap- 
pellees' rights.  He  was  charged  with  a 
knowledge  of  the  law  by  which  some  one 
may  have  had  a  landlord's  lien  upon  the  prop- 
erty, and  tliat  he  could  not  acquire  title  to 
tt  free  from  snch  lien,  if  It  existed.    In  other 


words,  with  some  exceptions  not  necessary  to 
be  referred  to,  the  doctrine  of  caveat  emptor 
applies  to  all  sales  of  personal  property,  and 
therefore  the  purchaser  of  snch  property  ac- 
quires no  better  title  than  his  vendor  had. 

[2, 1]  So  it  l>ecomes  necessary  to  determine 
whether  or  not,  as  against  appellees,  the  Ger- 
man Mercantile  Company  had  acquired  per- 
fect title  to  the  cotton  before  they  undertook 
to  sell  It  to  Caswell,  and  we  think  that  ques- 
tion miist  be  answered  in  the  negative.  If  it 
be  conceded  that  appellees  conferred  author- 
ity upon  their  toiant  to  sell  the  cotton,  and 
that  payment  of  soffident  amount  of  the  pur- 
chase price  to  cover  their  debt  was  not  a  con- 
dition precedent  to  passing  title  to  the  prop- 
erty, still  we  are  of  opinion  that  what  occur- 
red between  the  Mercantile  Company  and  the 
tenant  was  not  a  voluntary  act  of  sale  on  the 
part  of  the  tenant,  but  was  rather  an  unlaw- 
ful taldng  of  the  pnq^erty  by  the  Mercantile 
Company,  without  the  consent  and  over  the 
protest  of  the  tenant,  and  therefore  the  trans- 
action did  not  constitute  a  sale.  Nor  would 
it  be  proper  to  hold  that  what  occurred  after- 
wards between  appellee  Lensing  and  the  man- 
ager of  the  Mercantile  Company  constituted 
a  ratification  of  the  unlawful  appropriation 
of  the  property  by  that  company.  ■  It  Is  true 
that  Lensing  accepted  from  the  company  a 
certain  sum  of  money  in  payment  of  the 
amount  owing  by  the  tenant  as  rent,  but  we 
are  satisfied  that  by  so  doing  he  did  not  In- 
tend to  waive  the  landlord's  Uen  or  any  other 
right  appeUees  had  In  reference  to  the  ten- 
ant's Indebtedness  for  advancements. 

[4]  If  It  be  conceded  that  legal  title  to  the 
cotton  was  vested  in  the  tenant,  and  that  the 
Mercantile  Company  acquired  that  title,  the 
fact  remains  that  the  tenant's  title  was 
charged  with  the  lien  In  favor  of  the  land- 
lord, and  that  the  Mercantile  Company  ac- 
quired It  subject  to  that  Uen,  and  when  they 
sold  the  cotton  to  appeUant  he  acquired  no 
better  title  than  they  bad  and  took  it  subject 
to  appellee's  lien.  GllUam  v.  Smlther,  33  S. 
W.  984,  Planters'  Compress  Co.  v.  Howard,  46 
Tex.  Civ.  App.  291,  92  S.  W.  46,  Bank  v.  Bank, 
114  S.  W.  180,  and  Melasky  v.  Jarrell,  131  S. 
W.  8{Pr,  dted  and  relied  upon  by  counsel  for 
appellant,  are  distinguishable  from  this  case. 
Those  cases  hold,  and  the  doctrine  is  sound, 
that  a  landlord  may  permit  a  tenant  to  so 
manage,  control,  and  sell  the  crops  raised  by 
him  as  that  he,  the  landlord,  will  be  held  to 
have  waived  his  Uen  as  against  the  rights  of  a 
purchaser  from  the  tenant  who  has  paid  to  the 
tenant  the  purchase  price  for  the  property, 
although  the  tenant  may  disregard  the  In- 
structions given  by  the  landlord  as  to  the  ap- 
plication of  the  purchase  money  after  the 
property  has  been  sold.  In  the  case  at  bar 
appellant  did  not  purchase  the  property  from 
the  tenant,  but  from  the  German  Mercantile 
Company,  and  there  was  nothing  to  tudlcate 
that  appeUees  had  ever  authorized  that  com- 
pany to  do  anything  tending  to  show  that 
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the  company  had  anthority  to  sell  any  farm 
products  In  which  appellees  were  interested. 

So  our  conclusion  is  that  appellees  were  en- 
titled to  recover,  and  the  judgment  rendered 
in  their  favor  is  affirmed. 

AflSrmed. 


RATLIFF  V.  WESTERN  UNION  TELE- 
GRAPH CO.   (No.  6565.)* 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

Dec.  2S.  1916.     Rehearing  Denied 

Feb.  23,  1916.) 

1.  Tbucobaprs  AMD  Tklephonm  «=»65— Ac- 
tion FOB  DKI.AT— SumcMHoy  OF  PmixioH 
—Damage. 

A  petition  alleging  that  the  president  of  a 
bank  delivered  to  defendant  telegraph  company 
a  prepaid  message  addressed  to  plaintiff,  stat- 
ing that,  if  plaintiff  would  see  the  sender  in  a 
few  days,  a  loan  might  be  arranged,  that  de- 
fendant failed  to  deliver  the  message  to  plaintiS 
or  inform  tiim  of  its  receipt  at  its  omce  for 
about  a  montli.  although  knowing  that  he  re- 
sided there  and  might  be  reached  by  telephone, 
mail,  or  in  person,  that  the  contents  notified  de- 
fendant of  probable  loss  from  delay  in  delivery, 
that  plaintiff  had  applied  for  a  loan  to  purchase 
cattle,  and  then  knew  where  be  could  buy  them 
at  a  great  bargain,  that,  if  he  had  obtained  the 
loan,  he  would  have  purchased  about  1,000  head 
of  cattle  for  less  than  their  market  value,  that 
he  could  not  elsewhere  obtain  the  loan,  that 
cattle  he  would  have  purchased  increased  in 
value  after  the  message  was  sent,  and  that 
plaintiff  bad  been  damaged  in  the  sum  of  $2,900, 
was  insuffideut  as  against  a  general  demurrer, 
because  not  showing  that  plaintiS  sustained  any 
injury,  in  that  it  did  not  allege  that  he  would 
have  nought  the  cattle,  the  amount  of  profit 
which  he  would  have  made,  where  he  would 
have  purchased  the  cattle  or  to  what  place  the 
market  value  referred,  or  that  they  would  have 
sold  for  more  than  the  cost  price  and  the  ex- 
I>ense  of  feeding,  transportation,  etc.,  and  did 
not  allege  the  amount  of  the  loss;  the  allega- 
tion of  damage  in  the  sum  of  $2,900  being  a 
mere  conclusion. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  §§  64-60;  Dec.  Dig. 
«=>66.] 

2.  PLEADIRO  ^=334  —  DeMURKEB  —  iRTSIfD- 
HENTS. 

In  considering  the  sufficiency  of  a  petition 
as  against  a  general  demurrer,  all  reponable  in- 
tendments and  implications  are  to  be  indulged 
in  its  favor. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  H  6%,  66-74;   Dec.  Dig.  «=334.1 

Appeal  from  District  Court,  Brown  Coun- 
ty ;  John  W.  Goodwin,  Judge. 

Action  by  H.  G.  Ratliff  against  the  West- 
ern Union  Telegraph  Company.  Judgment 
for  defendant  sustaining  general  demurrer 
and  special  exception  to  the  petition,  and 
plaintiff  appeals.    Affirmed. 

Scott  &  Foster,  of  Brownwood,  for  appel- 
lant Arch  Grlnnan,  of  Brownwood,  for  ap- 
pellee. 

KEY,  O.  J.  In  this  case  the  court  below 
sustained  a  general  demurrer  and  a  special 
exception  to  the  plaintiff's  petition,  and  the 
correctness  of  that  ruling  is  the  only  ques- 


tion involved  in  this  appeal.  So  much  of  the 
petition  as  Is  material  to  this  appeal  reads 
as  follows: 

"(3)  That  on  or  about  said  date  John  N. 
Sparks,  president  of  the  StockyaVds  National 
Bank  of  said  Ft  Worth,  Tex.,  delivered  to  de- 
fendant, at  Ft.  Worth,  Tex.,  a  certain  message, 
to  be  by  it  transferred  and  delivered  to  plaintiff, 
at  Brownwood,  Tex.,  paying  therefor  the  toll 
demanded  by  defendant,  to  wit  about  50  cents : 
that  said  message  was  as  follows,  to  wit :  'Fort 
Worth,  Texas,  Feb.  9th,  1914.  H.  O.  RatliC. 
Brownwood,  Texas.  If  vou  can  come  to  Fort 
Worth  in  the  next  few  dura  think  we  can  ar- 
range for  loan  you  wisli.  John  N.  Sparks,  Pres- 
ident'— which  said  message  defendant  then  and 
there  accepted  and  agreed  and  bound  itself  to 
transmit  and  deliver  with  reasonable  diligence 
and  dispatch  to  plaintiS  at  Brownwood,  Tex. 

"  (4)  That  defendant  negUgently  failed  and  re- 
fused to  deliver  said  message  to  plaintiff,  or  to 
in  any  way  apprise  and  inform  him  of  its  re- 
ceipt at  defendant's  said  office  in  Brownwood, 
Tex.,  until  the  expiration  of  about  one  month 
from  the  date  same  was  so  received  by  defend- 
ant, and  not  then  ontil  plaintiff  learned  from 
the  sender  of  said  message  that  same  had  been 
sent,  and  thereupon  called  upon  defendant's 
agents  and  servants  at  Brownwood,  Tex.,  when 
they,  for  the  first  time,  informed  him  (plaintiff) 
that  such  message  had  been  received  by  them  for 
him,  notwithstanding  they  well  knew  that  he 
lived  and  resided  in  Brownwood,  Tex.,  where 
he  could  be  easily  reached  and  communicated 
with  by  telephone  and  by  mail  or  in  person. 

"(5)  Plaintiff  says  that  the  contents  of  said 
message  were  such  that  any  ordinarily  prudent 
and  reasonable  person  could  understana  them, 
and  were  full  and  ample  notice  to  said  defendant 
and  its  agents  of  the  importance  thereof,  and 
that  loss  was  likely  to  occur  to  plaintiff  if  said 
message  was  not  promptly  transmitted  and  de- 
livered. 

"  (6)  That  at  the  time  aforesaid  plaintiff  was 
a  ranchman  and  stock  dealer,  and  was  an  ex- 
tensive buyer  and  seller  of  cattle,  and  a  general 
dealer  tbereiu,  as  defendant  well  knew ;  that  at 
and  before  the  time  aforesaid  ijlaintiff  had  ap- 
plied to  said  Stockyards  National  Bank,  of 
which  the  said  John  N.  Sparks  was  president, 
for  a  large  loan,  with  which  to  purchase  certain 
cattle;  that  said  bank  was  doing  a  large  busi- 
ness of  this  kind,  as  defendant  well  knew ;  that 
at  the  time  aforesaid  plaintiff  knew  where  he 
could  buy  such  cattle  at  a  great  bargain,  and. 
if  be  bad  received  said  message  promptly  and 
within  a  reasonable  time,  he  woidd  have  gone  to 
Vt.  Worth,  Tex.,  and  arranged  for  the  loan  re- 
ferred to  in  said  message,  and  would  with  said 
money  thereby  obtained  have  purchased  about 
1,000  head  of  cattle,  which  he  would  have  pur- 
ciinsed  for  much  less  than  the  real  market  value 
thereof. 

"(7)  That  notwithstanding  plaintiff  made  dil- 
igent effort  he  was  unable  to  and  wholly  failed 
to  secure  or  obtain  said  money  from  any  other 
source,  and  therefore  he  could  not  purchase  said 
cattle  at  said  time  and  price,  to  his  great  dam- 
age. 

"(8)  That  the  cattle  plaintiff  would  have  pur- 
chased began  to  increase  in  market  value  short- 
ly after  the  said  9th  day  of  February,  1914, 
and  by  the  time  plaintiff  heard  and  learned  of 
the  sending  of  said  message,  and  that  he  could 
secure  said  loan,  said  cattle  were  worth  on  the 
market  from  ?3  to  ?5  more  than  they  were  at 
the  time  plaintiff  woiildnhave  purchased  them 
had  he  received  said  message  in  due  time,  to  his 
great  damage, 

"  (,9)  Plaintiff  says  that  by  reason  of  the  prem- 
ises he  has  been  damaged  in  the  sum  of  $2,900, 
and  the  costs  of  sending  said  message,  to  wit  60 
cents." 


«=3For  other  cues  see  same  topic  and  KI^Y-N'UMBER  In  (.11  Key-Numbered  OlgesU  and  Indexes 
*Applloatton  for  writ  of  error  pending  In  Supreme  Court, 
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Opinion. 

The  special  exception  asserted  that  the 
petition  was  Insufficient,  because  It  failed  to 
show  that  the  defendant  had  notice  or  knowl- 
edge of  the  damages  sued  for  at  the  time 
it  received  the  message;  but,  as  we  affirm 
the  Judgment  for  another  reason  and  because 
the  general  demurrer  was  properly  sustain- 
ed, we  deem  it  unnecessary  to  pass  upon  the 
question  raised  by  the  special  exception. 

[1]  We  think  the  general  demurrer  was 
properly  sustained,  because  the  facts  al- 
leged In  the  petition  do  not  show  that  the 
plaintiff  sustained  any  Injury.  It  does  not 
allege  that  the  plaintiff  would  have  bought 
the  cattle  and  held  them  for  breeding  or  any 
other  purpose.  On  the  contrary,  it  alleges 
that  the  plaintiff  was  extensively  engaged  In 
the  business  of  buying  and  selling  cattle, 
and  the  fair  inference  is  that  he  intended  to 
bny  the  cattle  in  question  and  sell  them  again 
in  some  live  stock  market  In  the  due  course 
of  his  business  of  buying  and  selling  live 
stock.  But,  whatever  may  have  been  his 
purpose,  the  petition  does  not  allege  facts 
which  show  that  he  sustained  a  loss,  either 
of  profits  that  he  would  have  made  upon  a 
resale  of  the  cattle  or  by  holding  them  for 
breeding  purposes.  So,  if  it  be  true,  which 
we  do  not  decide,  that  a  merchant  or  banker 
or  dealer  in  live  stock  can  recover  from  any 
one  who  prevents  him  from  borrowing  money 
to  add  to  his  capital  the  amount  of  profit 
which  he  would  have  niade  by  reason  of  sue* 
addition  to  his  capital  stock,  the  petition  in 
tills  case  falls  short  of  disclosing  a  cause 
of  action,  even  upon  that  theory.  It  does 
not  allege  the  amount  of  profit  which  the 
Xilalntiff  would  have  made  If  he  had  obtained 
the  loan,  and  therefore  It  does  not  show 
that  he  has  sustained  any  injury  In  the 
business  In  which  he  alleges  he  was  engaged. 
The  petition  merely  alleges  that  he  -knew 
where  he  could  purchase  cattle  at  a  great 
bargain,  and  that.  If  the  defendant  had  com- 
plied with  its  contract  and  promptly  deliv- 
ered the  message,  he  would  have  procured 
the  loan  and  purchased  about  1,000  head  of 
cattle  tqr  much  less  than  their  real  market 
value.  But  those  allegations  fall  short  of 
showing  that  he  would  have  made  a  profit 
upon  the  cattle  so  purchased.  The  petition 
shows  that  the  plaintiff  resides  in  Brown 
county,  Tex.,  but  it  does  not  allege  at  what 
place  be  could  have  purchased  the  cattle, 
nor  whether  the  market  value  referred  to 
in  the  petition  was  such  value  at  the  place 
where  he  would  have  purchased  them  or  at 
the  place  where  he  expected  to  sell  him. 
Bnt,  even  if  those  facts  had  been  alleged, 
unless  the  petition  had  shown  that  after 
paying  the  expense  of  feeding  and  transimrt- 
ing  the  cattle  to  market  they  would  have 


sold  for  more  fhan  the  cost  price  and  such 
additional  expense,  it  would  not  have  shown 
that  the  plaintiff  would  bare  made  a  profit 
If  the  plaintiff  had  bought  the  cattle  for 
less  than  their  market  value  at  either  or 
both  the  place  of  purchase  and  the  place  of 
sale,  still  it  may  be  that  the  additional  cost 
of  placing  them  upon  the  market  would  have 
absorbed  the  difference  between  the  cost 
price  and  the  amount  for  which  they  would 
have  sold,  and  left  no  margin  for  profit 
However,  we  do  not  mean  to  bold  that.  If  the 
plaintiff  had  alleged  in  his  petition  that,  if  he 
had  procured  the  loan  referred  to,  he  would 
have  bought  the  cattle,  and  thereafter  sold 
them  for  a  spedfled  amount  of  profit.  It 
would  not  have  been  sufficient  in  that  respect 
as  against  a  general  demurrer;  but  it  con- 
tains no  such  averment,  and  therefore  it 
fails  to  show  that  the  plaintiff  has  sustain- 
ed any  loss  by  reason  of  the  failure  to 
promptly  deliver  the  telegram.  It  is  true 
that  the  petition  alleges  that,  as  a  result 
of  the  facts  stated,  the  plaintiff  was  damaged 
^2,000,  but  that  allegation  is  a  mere  conclu- 
sion of  the  pleader.  In  order  to  state  a 
cause  of  action  the  petition  should  have  stat- 
ed facts  from  which  it  would  appear,  as  a 
matter  of  law,  that  damage  had  been  sus- 
tained; and  the  mere  allegation  that  on 
account  of  the  facts  stated,  damage  had 
resulted  in  the  sum  of  $2,900,  cannot  be  con- 
sidered as  supplying  the  facts  necessary  to 
show  that  such  damage  had  resulted.  Hence 
we  conclude  that  the  plaintiff's  petition  is 
not  only  vague  and  indefinite,  bat  wholly 
fails  to  allege  certain  facts  necessary  to  con- 
stitute a  cause  of  action.  Furthermore,  if  it 
could  be  held  that  the  petition,  by  fair  in- 
ference, alleges  a  loss,  it  does  not  allege  the 
amount  of  such  loss,  and  therefore  does  not 
state  a  cause  of  action  within  the  jurisdic- 
tion of  the  district  court  unless  the  general 
averment  that  the  plaintiff  had  been  dam- 
aged (2,000  should  be  regarded  as  equivalent 
to  an  allegation  that  he  would  have  made 
that  much  profit  if  appellee  had  complied 
with  Its  contract,  which  we  do  mot  think  is 
permissible. 

[2]  It  is  proper  to  say  that,  in  considering 
the  sufficiency  of*  the  petition  as  against  the 
general  demurrer,  we  have  not  overlooked 
the  well-established  and  Just  rule  that  all 
reasonable  Intendments  and  implications  are 
to  be  Indulged  in  its  favor;  but,  notwith- 
standing that  rule,  our  conclusion  is  that 
the  petition  is  so  radically  defective  that  it 
must  be  held  tha£  it  does  not  state  a  cause 
of  action ;  and,  for  that  reason,  we  hold  that 
the  general  demurrer  was  properly  sustained, 
and  that  the  Judgment  complained  of  should 
be  affirmed ;  and  it  is  so  ordered. 

Affirmed. 
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KIRBY  LtTMBER  CO.  t.  HABDS.    (No.  1&) 
(CoDrt  of  Civil  Appeals  of  Texas.    Beaumont. 

Jan.  6,  1910.) 
Trial  ^=>234  —  Instbuctions  —  Requibiro 

JuBT  TO  Find  as  to  Sfecified  Facts. 
Where  there  waa  testiinon;^  in  a  negligence 
case  which,  if  believed  by  the  jury,  would  have 
entitled  them  to  find  for  the  defendant  on  ac- 
count of  contributory  negligence,  it  waa  error  for 
the  court  to  refuse  to  give  a  special  instruction 
requested  by  the  defendant  afBrmatively  requir- 
ing the  jury  to  find  whether  the  evidence  estab- 
lished the  existence  of  a  specified  group  of  facta 
which,  if  true,  would  in  law  establish  his  plea. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ii  634-638,  560;  Dec.  Dig.  <S=9234.] 

Appeal  from  District  Court,  Jasper  Coon- 
ty ;  A.  R  Davis,  Judge. 

Action  by  W.  A.  Hardy  against  the  Barby 
Lumber  Company.  From  a  verdict  for  tbe 
plalndft,  the  defendant  appeals.  Baversed 
and  remanded  for  a  new  trial. 

Andrews,  Streetman,  Burns  ft  Ijogue,  of 
Houston,  for  appellant  Powell  &  Huffman, 
of  Jasper,  for  appellea 

BROOKB,  J.  This  suit  was  brought  In 
the  district  court  of  Jasper  county,  Tex.,  by 
W.  A.  Hardy,  as  plaintiff,  against  the  Klrby 
Lumber  Comimny,  as  defendant,  to  recover 
damages  for  personal  injuries  alleged  to  have 
been  sustained  by  him  on  or  about  the  13th 
day  of  November,  1912,  while  in  the  employ 
of  the  Klrby  Lumber  Company  in  the  logging 
branch  of  its  business.  The  Jury  before 
whom  the  case  was  tried  returned  their  ver- 
dict for  plaintiff  in  the  sum  of  $4,000,  and 
Judgment  was  accordingly  rendered  thereon 
In  plalntUTs  favor. 

The  Klrby  Lumber  Company  duly  filed  its 
original  motion  for  new  trial,  and  thereafter 
its  first  amended  original  motion  for  new  tri- 
al, which  was  by  the  court  overruled.  To  the 
ruling  of  the  court  last  mentioned  the  Kirby 
Lumber  Company  in  open  court  duly  except- 
ed and  gave  notice  of  appeal  to  the  Court  of 
Civil  Appeals  at  Galveston,  and  thereafter 
filed  its  supersedeas  bond,  and  perfected  its 
appeal  to  that  court,  and  the  cause  was  trans- 
ferred to  this  court,  and  is  now  before  us  for 
adjudication. 

The  plaintiff  was  employed  by  the  Kirby 
Lumber  Company  as  a  grabsetter.  His  place 
of  work  was  in  the  woods,  where  the  logs 
which  had  been  cut  were  being  carried  or 
dragged  by  means  of  log  carts,  to  the  tram- 
road  for  loading  on  the  cars  and  transporta- 
tion to  the  mill.  These  log  carts  are  of  skele- 
ton construction,  consisting  mainly  of  two 
wheels,  an  axle,  a  slip  tongue,  a  lever,  and  a 
set  of  grabs  or  hooks.  The  wheels  are  about 
eight  feet  in  diameter,  while  the  distance  be- 
tween the  wheel,  or  the  length  of  the  axle,  is 
about  six  feet.  The  grabs,  or  hooks,  hang  mid- 
way between  the  wheels.  The  slip  tongue  con- 
trols the  grabs.  When  the  tongue  is  slipped 
back  in  the  groove  in  which  it  works,  the  grabs 


are  let  down  to  the  log,  and  whea  the  toogoe 
is  pulled  forward,  the  grabs  are  raised.  In 
order  to  move  a  log,  the  log  is  straddled  by 
the  wheels,  and  the  grabs  are  then  let  down 
and  hooked  by  the  grabsetter  near  the  center, 
but  slightly  towards  the  front,  or  team  end, 
of  the  log.  The  team  is  then  started  forward, 
and  while  the  cart  wheels  remain  stationary, 
the  log,  by  means  of  the  slip  tongue,  is  raised 
from  the  ground  and  suspended  under  the 
axle,  nearly  balanced,  with  the  back  end 
touching  the  ground  and  the  front  or  team 
end  clear  of  the  ground. 

On  the  occasion  of  the  accident,  which  oc- 
curred about  5  o'clock  in  the  afternoon,  the 
cart  team,  consisting  of  four  mules,  was  pull- 
ing a  log  cart  and  a  log  about  24  Inches  in 
diameter  up  an  Incline,  when  it  became  stall- 
ed. The  woods  foreman,  Mr.  Sheffield,  com- 
ing up  and  finding  the  team  stalled,  proceed- 
ed to  assist  in,  or  direct,  the  work  of  getting 
the  log  up  the  hill.  He,  blms^,  put  a  chock 
or  sketch  under  the  right-band  wheel,  and 
he  directed  tlie  plaintiff  to  put  one  under 
the  left-hand  wheel.  The  cart  team  waa 
caused  to  pull  alternately  to  the  right  and 
left,  and  when  It  would  move  the  right  wheel, 
Mr.  Sheffield  would  move  his  chock  up,  and 
when  it  would  move  the  left  wheel,  the  plain- 
tiff would  move  his  chock.  The  process  re- 
sulted in  a  considerable  hole  being  worked  in 
the  grotmd  by  tlie  alternate  movement  from 
right  to  left  of  the  wheels,  and  the  cart  teauk 
was  unable  to  get  the  log  up  the  hill.  The 
team  was  then  backed,  slipping  the  tongue 
backwards  and  letting  the  log  to  the  ground, 
and  with  the  log  on  the  ground  and  released 
fr<Hn  the  cart,  the  cart  was  moved,  or  lump- 
ed, forwaird  out  of  the  hole.  The  cart  team 
then  pulled  the  cart  forward  and  again  rais- 
ed the  front  end  of  the  log  from  the  ground, 
suspending  the  log  under  the  axle  and  t>e- 
tween  -the  wheels.  Mr.  Sheffield,  In  the  mean- 
time, directed  the  driver  of  a  bunching  team, 
consisting  of  two  mules,  to  hitch  his  team 
onto  the  front  end  of  the  log.  The  bunching 
team  waa  equipped  with  single  trees,  a  double 
tree,  a  chain  attached  to  the  double  tree,  and 
a  pair  of  tongs  or  grabs  attached  to  the 
chain ;  the  team  being  used  to  bunch  the  logs 
together  In  the  woods.  The  bunching  team 
was  brought  up  to  the  right-hand  side  of  the 
cart  mules  and  hitched  onto  the  log  by  fast- 
ening the  tongs  to  the  front  end  of  the  log; 
the  front  end  of  the  log  being  at  an  angle 
to  the  left  of  the  bunching  team.  When  this 
was  done  and  the  teams  pulled  forward,  the 
back  end  of  the  log  was  caused  to  swing 
around  towards  the  left-hand  cart  wheel. 
The  plaintiff's  claim  was  that  Just  as  the  cart 
moved,  some  one,  whom  he  took  to  l>e  Mr. 
Sheffield,  halloaed  to  him  to  take  up  his  chock, 
and  that  as  he  stooped  to  do  this  he  was  In- 
jured by  the  aforesaid  movement  of  the  log. 
The  grounds  of  negligence  charged  In  plain- 
tiff's petition  and  relied  upon  for  a  recovery 
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are  as  follows :  (1)  That  the  defendant  neg- 
ligently and  carelessly  hitched  the  bunching 
team  to  the  front  end  of  the  log  Instead  of 
to  the  cart  In  front  of  the  cart  team.  (2) 
That  the  defendant  negligently  and  carelessly 
failed  to  place  a  check  line  on  the  bunching 
team  to  prevent  It  from  polling  crosswise. 
(3)  That  the  place  where  plaintiff  was  re- 
quired to  wortc  was  dangerous  and  unsafe 
-whMi  teams  were  hitched  both  to  the  cart 
and  the  front  end  of  the  log,  and  that  de- 
fendant was  negligent  in  requiring  plaintiff 
to  work  in  such  dangerous  and  unsafe  place, 
In  that  the  defendant  failed  to  nse  reascm- 
able  or  ordinary  care  to  provide  a  safe  place 
or  a  reasonably  sa&  IHace  for  plaintiff  to 
work  in.  (4)  That  plaintiff  was  inexperi- 
enced in  the  work  he  was  doing  and  did  not 
know  of  the  danger  of  the  log  being  pulled 
over  against  him,  and  that  the  defendant  in 
no  manner  or  way  notified  him,  or  caused 
him  to  be  notified,  of  such  danger. 

The  defendant's  pleading  was:  (1)  That 
the  fact  that  the  bunching  team  was  hitched 
to  the  front  end  of  the  log  and  that  there  was 
no  dieck  line  on  said  team  were  known  to 
plaintiff,  or  mnst  necessarily  have  been 
known  to  him  by  the  exercise  on  bis  part  of 
ordinary  care,  and  that  the  risks  and  dan- 
gers arising  therefrom  were  fully  known  to 
and  appreciated  by  him;  he  being  a  man  of 
matnre  years,  and  being  present  where  the 
work  was  being  performed  and  able  to  see 
with  his  own  eyes  and  hear  with  his  own  ears 
what  was  then  and  there  taking  place ;  and 
that  said  facts  were  open,  apparent,  and 
visible  to  him,  and  the  risks  and  dangers 
tliereof  assumed  by  him.  (2)  That  the  man- 
ner in  which  the  bunching  team  was  hitched 
to  the  log  and  the  manner  in  which  the  log 
was  moved  was  In  all  respects  a  proper,  usual, 
and  customary  method  of  doing  said  work; 
tbat  In  the  operation  of  moving  the  logs  from 
place  to  place,  whether  pulled  by  a  cart  team 
alone  or  by  a  cart  team  and  bunching  team, 
the  logs  would,  as  a  usual,  customary,  and 
frequent  thing,  move  from  side  to  side  so  that 
any  one  near  the  same  might  be  caught  or 
Injured  thereby,  unless  a  sufficient  distance 
therefrom  to  be  out  of  the  way  of  such  move- 
ments ;  that  the  risk  and  danger  from  move- 
ments of  the  log  were  incident  to  the  work  and 
fully  known  to  and  appreciated  by  the  plain- 
tiff, and  that  such  risk  and  danger  were  by 
plaintiff  assumed.  (3)  That  if  the  plaintUTs 
place  of  woik  was  unsafe  by  reason  of  the 
manner  in  whl<^  the  teams  were  hitched  to 
the  cart  and  log,  nevertheless  It  was  apparent 
to  plaintiff  that  the  team  was  bitched  to  the 
log  and  he  could  see  that  such  was  true,  and 
the  risks  and  dangers  arising  therefrom  were 
open,  apparent,  and  visible  to  him,  and  were 
in  all  things  a:ssumed  by  him.  (4)  That  plain- 
tiff was  guilty  of  contributory  n^ligence  for 
the  reason  that,  instead  of  getting  out  of  the 
way  of  the  log  as  he  could  and  should  have 
done,  he  carelessly  permitted  the  log  to  strike 
hiiu,  when  before  it  was  moved  he  could  have 
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stepped  to  a  place  of  safety  and  gotten  en- 
tirely out  of  the  way  of  danger.  (5)  Tbat  if, 
as  alleged  by  plaintiff,  the  log  in  qneetion 
WHS  turned  to  the  side  or  crosswise  and  sach 
was  the  result  of  any  negligence  upon  the 
part  of  the  driver  of  the  bunching  team  or 
the  driver  of  the  cart  team,  such  negligence 
was  that  of  plaintiff's  fellow  servant. 

We  shall  not  discuss  the  various  assign- 
ments of  error  that  are  relied  upon  by  the 
appellant  for  a  reversal  of  this  cause,  save 
and  except  the  thirteenth  assignment,  a  con- 
sideration of  which  will  dispose  of-  the  case. 

By  said  assignment  appellant  claims  tbat 
the  court  erred  to  the  prejudice  of  the  de- 
fendant in  falling  and  refusing  to  give.  In 
charging  the  jury,  defendant's  special  charge 
No.  3,  requested  by  it,  and  reading  as  fol- 
lows, to  wit: 

"Gentlemen  of  the  Jurv :  Tou  are  char^  in 
this  case,  that  if  yon  believe  from  the  evidence 
that  the  plaintiff,  W.  A.  Hardy,  upon  the  occa- 
sion in  question,  saw  the  bunching  team  being 
hitched  to  the  log  in  question,  and  knerw  tbat 
gaid  bunching  team  was  hitched  thereto,  and 
you  further  believe  from  the  evidence  that  the 
said  W.  A.  Hardy  then  and  there  knew  that 
when  said  bunching  team  puUed  on  said  log, 
the  said  log  would  be  turned  or  caused  to 
swing  towards  the  left-hand  wheel  of  the  cart, 
or  if  you  believe  that  said  W.  A.  Hardy,  in  tne 
exercise  of  ordinary  care  on  Ma  part,  must  nec- 
essarily have  known  that  when  said  bunching 
team  pulled  on  said  log  the  said  log  would  there- 
by be  caused  to  turn  or  swing  towards  said  left- 
hand  cart  wheel,  then  and  in  such  event  you 
are  charged  that  the  said  Hardy  then  and  there 
assumed  the  risk  of  being  injured  by  said  log, 
and  your  verdict  must  in  such  event  be  ii  favor 
of  the  defendant,  EUrby  Lumber  Company." 

Appellant  claims  that  it  was  entitled  to 
demand  the  giving  of  a  charge  afflnnatively 
requiring  the  jury  to  find  whether  the  evi- 
dence establishes  the  existence  of  a  specified 
group  of  facts,  which,  if  true,  would  in  law 
establish  his  plea,  and  instructing  them  that 
if  they  find  such  group  of  facts  proven,  to 
find  in  its  favor. 

The  charge  of  the  court  in  many  particu- 
lars might  justly  be  said  to  be  open  to  much 
of  the  criticism  directed  against  it  That 
portion  of  the  charge  complained  of  is  as 
follows: 

"(1)  And  you  further  bdieve  from  the  evi- 
dence that  in  hitching  the  said  team  to  the  said 
log  in  the  manner  and  way  it  was  hitched  was 
negligence  on  the  part-  of  the  defendant  in  so 
hitching  and  puUing  said  log. 

"(2)  And  you  further  believe  from  the  evi- 
dence that  in  hitching  the  bunching  team  to  the 
log  which  was  suspended  between  ths  wheels 
increased  the  danger,  if  any,  and  made  the  place 
in  which  the  said  Hardy  had  to  work  in  order  to 
scotch  the  wheel  •  •  •  more  dangerous  and 
hazardous. 

"(3)  And  you  further  believe  from  the  evi- 
dence that  by  reason  of  hitching  the  team  to  the 
front  end  of  the  log  to  assist  the  main  team  to 
pull  the  same,  in  the  way  and  manner  it  was 
hitched  to  said  log,  and  causing  said  teams  to 
pnll  the  said  log,  was  negligence  on  the  part 
of  the  defendant. 

"(4)  And  in  go  hitching  to  and  pulling  said  log 
as  aforesaid  was  the  proximate  cause  of  the  in- 
jury. 

"(5)  And  you  further  believe  from  the  evidence 
that  at  the  time  the  team  was  ordered  to  puU 
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the  said  log  the  said  Tom  Sheffield  knew,  or  b; 
the  use  of  ordinary  care  and  diligence  ought  to 
have  known,  that  the  plaintiff  was  scotching 
the  said  wheel  *  *  •  and  in  a  dangeroua  po- 
sition *  *  •  and'  he  failed  to  warn  nim  of  the 
danger. 

"((>)  And  if  you  believe  that  said  defendant 
in  moving  said  log  fcom  said  position  *  *  • 
under  all  the  evidence  before  you  was  guilty  ot 
negligence. 

"(7)  Then  you  will  find  for  plaintiff,  pro- 
vided you  further  find  from  the  evidence  that 
the  negligence  of  the  defendant,  if  any,  was  the 
proximate  cause  of  the  injuries  to  plaintiff." 

It  will  be  noted  tbat  the  cbaige  of  the 
court  nowbere  undertakes  to  apply  affixma- 
tirely  the  law  to  the  evidence  adduced  in 
support  of  the  plea  of  the  defendant  (appel- 
lant). It  is  said  by  Judge  Deunian,  in  the 
case  of  M.,  K.  &  T.  By.  Co.  v.  McGlamory, 
reported  In  89  Tex.  639,  35  S.  W.  1059,  that: 

"Defendants  had  the  right  to  prei^are  and  de- 
mand the  giving  of  a  charge  requiring  the  jury 
to  find  whether  the  evidence  established  the  ex- 
istence of  any  specified  group  of  facts  which  if 
true  would  in  law  establish  such  plea,  and  in- 
structing them  that  if  they  found  such  group  of 
facts  to  be  established  by  the  evidence,  to  find 
for  defendants.  And  this  would  be  true  if  prop- 
er charges  had  been  asked  as  to  each  of  the 
several  special  pleas  of  contributory  negligence 
presented  by  the  record.  Any  other  rule  would 
deprive  litigants  of  their  right  to  have  the  court 
explain  to  the  jury  the  principles  of  law  appli- 
cable to  the  very  facts  constituting  a  cause  of 
action  or  defense  so  that  they  may  intelligently 
pass  upon  the  various  complicated  issues  fre- 
quently presented  for  their  determination  in  one 
case  under  our  practice.  Railway  Co.  v.  Shie- 
der,  88  Tex.  166  [30  S.  W.  002,  28  L.  R.  A. 
5381. 

"This  rule  does  not  permit  a  litigant  to  annoy 
the  court  or  confuse  the  jury  by  special  charg- 
es upon  the  weight  of  or  giving  prominence  to 
each  circumstance  introduced  tending  to  sup- 
port his  cause  of  action  or  defense,  but  requires 
him  at  his  peril  to  present  in  such  special  charge 
for  the  consideration  of  the  jury  a  fact  or  group 
of  facts  which,  if  found  by  them  from  the  evi- 
dence to  be  true,  establishes,  in  law  some  ma- 
terial issue  presented  by  the  pleading." 

Judge  WiUlams,  in  the  case  of  St.  L.  S. 
W.  By.  Co.  of  Texas  v.  Hall,  98  Tex.  488,  85 
S.  W.  790,  used  the  following  language: 

"As  we  have  stated,  there  was  no  instruction 
given  affirmatively  calling  to  the  attention  of 
the  jury  any  view  of  the  facts  which  would  ac- 
quit the  defendant  of  liability,  except  that  up- 
on the  subject  of  contributory  negligence.  That 
a  party  is  entitled,  when  he  requested  b^  cor- 
rect instructions,  to  have  the  facts  establishing 
his  cause  of  action  or  ground  of  defense,  with 
the  law  applicable  to  them,  affirmatively  stated 
by  the  court  to  the  jury,  is  the  settled  rule  of 
practice  established  by  many  decisions  of  this 
court  Texas  T.  By.  Co.  v.  Ayres,  S3  Tex.  269 
[18  S.  W.  6841;  M.,  K.  &  T.  By.  Co.  v.  Mc- 
Glamory,  80  Ttex.  639  [35  S.  W.  1058].  It 
is  no  answer  to  a  complaint  that  this  was  not 
done  that  the  jury  might  negatively  have  infer- 
red the  proposition  expressed  in  the  request 
from  the  instructions  stating  the  case  of  the 
opposite  party.  The  right  is,  upon  proper  re- 
quest, to  have  the  law  plainly  and  affiitaative- 
ly  stated  in  its  application  to  facts  supported 
by  evidence  under  which  the  party  would  be  en- 
titled to  a  verdict.  The  instruction  in  question 
was  applicable  to  a  view  of  the  evidence  which 
the  jury  might  have  taken,  and  the  rule  on  the 
subject  required  that  it  be  given,  if  it  truly  stat- 
ed the  law.    We  are  imable  to  see  wherein  it  is 


incorrect  It  refers,  it  la  true,  to  particular 
facts,  but  submits  to  the  jury  whether  or  not 
those  facts  existed,  and  constituted  negligence 
on  the  part  of  the  defendant  It  has  no  refer- 
ence to  the  question  of  negligence  on  the  part  of 
plaintiff,  and  lays  down  no  rule  on  that  sub- 
ject, but  mere^  seeks  an  appropriate  instruc- 
ti(m  on  the  question  of  defendant's  negligence^" 

From  the  facts  in  the  instant  case,  we  are 
of  opinion  that  It  was  error  in  the  court  to 
refuse  to  give  the  special  instruction  asked 
by  the  defendant,  as  tbwe  was  testimraiy, 
which.  If  believed  by  the  Jury  would  have 
entitled  them  to  find  for  tb«  defendant  We 
sustain  this  assignment 

The  case  will  have  to  be  tried  again,  and 
we  have  therefore  refrained  from  any  com- 
ment upon  the  testimony.  The  case  is  there- 
fore reversed  and  remanded  for  a  new  trial. 


TEXAS  &  N.  O.  R.  CO.  v.  McALLISTBB. 
(Na  6&) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont 

Jan.  27,  1916.    Rehearing  Denied 

Febi  23,  1916.) 

1.  Gabbiebs   4s»881— ElnecTiNO   Pabsbnobk— 
Pbovocation— MmeATiNQ  Damaobs. 

In  plaintiff  passenger's  suit  against  de- 
fendant railroad  to  recover  for  excessive  force 
used  by  defendant's  conductor  in  ejecting  him 
from  a  train,  where  plaintiff's  indecent  offen- 
sive language  incensed  the  conductor  so  that 
he  was  provoked  into  using  such  extra  force, 
defendant  was  entitled  to  have  such  provocation 
considered  by  the  jury  in  mitigation  of  damages. 
[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §§  1473-1476,  1479-1482;  Dea  Dig. 
<S=>381.] 

2.  Trial  €s»260  —  Passknobb  —  Pbovokiko 

CONDUCIOB  —  BlQHX  TO   SFEOIAL  INSTBDC- 
TIONS. 

In  such  action  defendant  was  entitled  to  Its 
requested  instruction  ^uping  the  facts  upon 
which  it  relied  as  entitling  it  to  such  mitiga- 
tion, notwithstanding  that  the  court's  general 
charge  might  in  a  general  way  lay  down  the 
rule  of  law  applicable  thereto. 

[Bid.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §8  651-«59;   Dec.  Dig.  «s>260.] 

Appeal  from  Tyler  County  Court;  Tom  F. 
Coleman,  Judge. 

Action  by  D.  L.  McAllister  against  the  Tex- 
as &  New  Orleans  Ballroad  Company.  Judg- 
ment for  plalntiir,  and  defendant  appeals. 
Reversed. 

Hlghtower,  Orgaln  &  Butler,  of  Beaumont, 
Thomas  &  Wheat,  of  WoodvlUe,  and  Baker, 
Botts,  Parker  &  Garwood,  of  Houston,  for 
appellant  Mooney  &  Shivers,  ot  WoodvlUe, 
for  appellee. 

BROOKE,  J.  This  was  a  suit  brought  by 
D.  L.  McAllister,  plaintiff  below,  against  the 
Texas  &  New  Orleans  Bailroad  Company,  de- 
fendant below,  in  which  the  plaintiff  sought 
to  recover  damages,  both  actual  and  exem- 
plary, claimed  to  have  been  sustained  by  hbn 
in  consequence  of  his  being  wrongfully  and 
forcibly  ejected  from  one  of  defendant's  pas- 
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aenger  trains  while  a  passenger  tbereon, 
abont  the  7th  day  of  June,  1913. 

Plaintiff's  second  amended  original  peti- 
tion, on  w^lch  he  went  to  trial,  alleged.  In 
sabetance,  that  he  boarded  defendant's  iMts- 
aenger  train  at  Konntze,  in  Hardin  county, 
Tex.,  Intending  to  be  carried  and  transport- 
ed as  a  passenger  thereon  to  WoodvUle,  in 
Tyler  county,  Tez^  and  that  he  paid  the 
usual  and  proper  fare  for  a  passenger,  and 
was  ^itltled  to  be  carried  as  such  passenger 
to  his  said  place  of  destination,  but  that  Just 
after  passing  the  station  of  Village  Mills,  on 
defendant's  line  Of  railway,  defendant's  con- 
ductor, one  Carl  Onynes,  came  to  plalntUT, 
and  in  a  violent,  angry,  threatening,  abusive, 
and  oppressive  manner,  ordered  plaintiff 
from  said  train,  and  wrongfully,  unlawfully, 
forcibly,  and  maHcionsly  elected  plaintiff 
frona  said  train. 

Plaintiff  further  alleged  that  while  a  pas- 
senger on  said  train,  and  prior  to  such  ejec- 
tion by  defendant's  conductor,  he  (plaintiff) 
behaved  and  conducted  himself  in  a  quiet, 
peaceable,  orderly,  and  gentlemanly  manner. 
Plaintiff  also  alleged  that  defendant's  said 
conductor,  when  he  came  to  eject  plaintiff, 
grabbed  hold  of  plaintiff's  arm  with  great 
violence,  which  caused  plaintiff  physical  pain 
and  Buffering ;  that  plaintiff  was  Jerked  from 
Itls  seat  and  led  down  the  aisle  of  the  car  In 
the  presence  of  passengers,  and  that  when 
the  door  of  the  car  was  reached,  defendant's 
said  conductor,  over  the  protest  of  plaintiff, 
pushed  and  shoved  plaintiff  from  said  car 
with  great  and  unnecessary  violence. 

Plaintiff  further  alleged  that  he  was  great- 
ly humiliated  and  embarrassed,  and  suffered 
mental  pain  and  anguish  in  consequence  of 
such  ejection.  Plaintiff  further  alleged  that 
defendant,  after  being  Informed  in  the  prem- 
ises, and  well  knowing  of  plaintiff's  being 
ejected  from  the  train,  and  the  manner  there- 
of, and  a  breach  of  its  said  contract  with 
plaintiff,  and  being  apprised  of  the  willful, 
malicious  and  unlawful  conduct  of  said  con- 
ductor, Guynes,  continued  said  conductor  in 
Its  employ,  and  ratified,  approved,  and  con- 
firmed the  acts  and  conduct  of  the  said  con- 
ductor In  ejecting  plaintiff  from  said  train 
and  the  manner  thereof. 

Defendant,  by  Its  first  amended  original 
answer,  on  which  It  went  to  trial,  denied 
generally  all  the  allegations  of  plaintiff's  pe- 
tition, to  the  effect  that  plaintiff  was  wrong- 
fnlly  ejected  from  defendant's  said  train  on 
the  occasion  in  question,  and  alleged,  in  sub- 
stance, that  plaintiff  was  ejected  from  Its 
train  by  its  conductor  after  said  train  had 
reached  Village  Mills,  for  the  reason  that 
plaintiff  was  guilty  of  misconduct,  and  used 
abusive,  vulgar,  and  indecent  language  in  the 
presence  and  hearing  of  other  passengers  up- 
on defendant's  said  train  at  said  time,  and 
was  cursing  and  drinking,  and  was  engaged 
In  general  bad  conduct,  and  that  plaintiff 
used  insulting  and  abusive  remarks  to  and 
applied  to  defendant's  conductor  and  train- 


men indecent  and  vulgar  language  and  op- 
probrious epithets,  and  that  in  consequence 
and  on  account  of  such  language  and  con- 
duct, defendant's  conductor  ejected  plaintiff 
from  said  train. 

The  case  was  submitted  to  a  Jury  on  a  gen- 
eral charge  by  the  court,  and  resiflted  In  a 
verdict  in  favor  of  plaintiff  in  the  sum  of 
$362.50. 

Defendant  filed  its  original  motion,  and  its 
amended  motion  for  new  trial.  The  same 
was  overruled  by  the  court,  to  which  defend- 
ant objected,  and  gave  notice  of  appeal,  and 
this  cause  is  before  this  court  upon  assign- 
ments of  error  filed  by  the  defendant. 

[1]  We  shall  not  couslder  anything  except 
the  appellant's  second  assignment  of  error, 
as  upon  that  rests  the  decision  of  this  case. 

The  said  assignment  Is  as  follows: 

"The  court  erred  to  the  prejadiee  of  defend- 
ant in  failing  and  refusing  to  give  to  the  jury 
special  charge  No.  7,  requested  by  defendant, 
which  was  as  follows:  'If  the  jury  shall  believe 
from  a  preponderance  of  the  evidence  that  de- 
fendant's conductor,  in  ejecting  plaintiff  from 
said  train,  used  more  force  than  was  necessary 
to  accomplish  said  ejection,  yet  if  the  jury 
further  believe  that  the  plaintiff,  at  the  time 
of  such  ejection,  or  immediately  before,  used 
vile  and  indecent  language  to  defendant's  con- 
ductor, calling,  if  he  did,  defendant's  conductor 
a  "son  of  a  bitch,"  or  words  to  that  effect, 
and  that  defendant's  conductor.  In  using  such 
extra  force,  if  he  did,  did  so  because  he  was  pro- 
voked and  incensed  by  such  language  used  by 
plaintiff  to  him,  if  any,  then  in  assessing  the 
adtuai  damages  in  plaintiff's  favor,  you  ma.v 
take  in  consideration  such  language  on  the  part 
of  plaintiff  towards  defendant's  conductor,  if 
the  same-was  used,  and  reduce  such  actual  dam- 
ages sustained  by  plaintiff  by  reason  of  such 
extra  force,  if  any,  to  such  sum  as  yon  mav  be- 
lieve proper  in  consequence  of  such  provocation 
offered  to  the  defendant's  conductor.'" 

The  said  charge  embodies  a  correct  propo- 
sition of  law,  and  should  have  been  given. 
There  is  testimony  In  this  record  calling  for 
such  a  charge.  The  identical  question  was 
passed  on  by  Judge  Fly  in  the  case  of  H.  & 
T.  C.  Ry.  Co.  V.  Batchler,  32  Tex.  Civ.  App. 
14,  73  8.  W.  081.  Prior  to  that  time,  it  seems, 
the  question  was  never  directly  passed  on  by 
the  courts  of  Texas.    The  court  says : 

"It  is  argued  by  the  courts  holding  that 
mitigation  of  damages  cannot  be  allowed  for 
words  of  provocation  that,  if  they  may  miti- 
gate, they  may  reduce  the  damages  to  a  mere 
nominal  sum,  or  even  fully  justify.  We  can 
readily  conceive  of  cases  of  such  outrageous 
provocation  that  should  justify  the  reduction 
of  damages  for  an  assault  to  a  nominal  sum. 
and,  were  it  not  for  the  unbroken  precedents, 
we  would  be  inclined  to  go  further  and  hold 
that  it  should  preclude  the  assaulted  party 
from  recovery.  An  injured  person  is  not  per- 
mitted to  recover  damages  when  his  negligence 
has  contributed  to  his  injury,  no  matter  how 
negligent  the  party  who  inflicted  the  injury 
may  have  t>een;  and  when  a  man  has,  by  his 
willful  and  Inexcusable  conduct,  brought  upon 
himself  an  assault,  the  jury  should  at  least  t>e 
permitted  to  consider  such  conduct  in  arriving 
at  the  amount  of  damages  that  should  be  award- 
ed him. 

"The  criminal  law  recognizes  human  frailty 
under  the  influence  of  sudden  passion  arising 
from  an  adequate  cause,  and  the  pnnishinent 
for  assaults  and  batteries  may  be  mitigated  by 
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Sroof  of  insnltingr  words,  and  the  crime  of  mur- 
er  reduced  to  a  lower  deeree  of  homicide,  and 
we  can  Bee  no  reason  why  damages  brought 
about  by  the  misconduct  of  a  person  should  not 
be  mitigated  by  proof  of  such  misconduct. 

"Railroads  should  be  held  to  a  strict  account- 
ability in  the  ijrotection  of  passengers  from  the 
violence  of  their  employes,  and  should  be  made 
to  respond  in  damages  for  injury  inflicted  by 
such  violence ;  but  tne  passenger  should  not  be 
licensed  to  trample  upon  the  feelings  and  dis- 
regard the  rights  of  the  employes." 

[2]  In  the  second  place,  the  defendant  was 
entitled  tA  said  Instmctlon,  and  the  grouping 
ot  the  facts  upon  which  he  relied  as  a  de- 
fense, notwithstanding  the  general  charge  of 
the  court  might.  In  a  general  way,  give  the 
rule  of  law  applicable  to  such  defense.  This 
is  well  settled  In  the  courts  of  this  state.  Ft. 
Worth  &  Denver  Ry.  Co.  t.  Alcorn,  178  S.  W. 
833 ;  Tellow  Pine  OU  Company  v.  Noble,  101 
Tex.  125, 105  S.  W.  318;  Railway  Co.  ▼.  Mc- 
Glamory,  89  Tex.  635,  36  S.  W.  1058 ;  Rail- 
way Ca  V.  Hall,  08  Tex.  480,  85  S.  W.  786; 
Elrby  Lumber  Company  t.  W.  A.  Hardy,  183 
8.  W.  80,  recently  decided  by  this  court 

For  the  error  complained  of,  tMs  cause  Is 
reversed  and  remanded  for  a  new  trlaL 


BRITAIN  V.  RICB.    (Na  6563.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 
Jan.  12, 1016.) 

1.  Witnesses    €=>240— Bxaionation— I^ad- 
ino  qukbtion. 

Unless  some  exception  exists,  leading  ques- 
tions as  to  a  material  fact  are  not  allowable; 
therefore,  in  an  action  for  commissions  for  ef- 
fecting a  sale  of  land,  it  is  improper  to  allow 
leading  questions  to  the  plaintiff  brolcer  as  to 
whether  defendant  did  not  promise  under  stated 
circumstances  to  pay  the  commission. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  |{  795,  837-839,  841-845;  Dec.  Dig. 
«=3240.] 

2.  Evidence  «s>213  —  AsmssioNs  —  Cohpbo- 

MISE. 

In  an  action  for  commission  for  securing  a 
purchaser  for  land,  the  broker  is  not  entitled  to 
show  that  he  offered  to  arbitrate  the  controver- 
sy, but  defendant  refused ;  such  testimony  tend- 
ing to  prejudice  defendant  before  the  jury. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {|  746-751,  753 ;   Dec.  Dig.  «8=>213.1 

3.  Afpbai.  and  Ebbob  «=>1170  •—  Review  — 
Habmiasb  Ebbob. 

In  an  action  for  commission  for  effecting  a 
sale  of  land,  where  the  evidence  as  to  plaintiff's 
right  to  commission  was  conflicting,  the  impro- 
priety of  allowing  leading  questions  to  plaintiff 
as  to  defendant's  promise  cannot  t>e  held  barm- 
less  under  rule  62a  (149  S.  W.  x)  and  the  judg- 
ment affirmed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  JJ  4032,  4066,  iOfS,  4098, 
4101,  4454,  4540-4545;    Dec.  Dig.  <8=»1170.] 

Appeal  from  Coryell  County  Court;  H.  B. 
Bell,  Judge. 

Action  by  W.  E.  Rice  against  J.  M.  Brit- 
ain. From  a  Judgment  for  plalntUf,  defend- 
ant appeals.    Reversed  and  remanded. 


McClellan  &  McClellan,  of  Gatesvllle,  for 
appellant  Mears  &  Watklns,  of  GateevUle, 
for  ai)pellee. 

JENKINS,  J.  AppeUee  recovered  Judg- 
ment against  appellant  for  tbe  sum  of  $300, 
as  commissiiMi  on  tbe  sale  of -land.  Appel- 
lant listed  bis  land  with  appellee  tor  sale  at 
$6,000,  stating  that  lie  preferred  to  sell  for 
cash,  but  would  take  $8,000  or  $4,000  in  caali 
and  the  balance  on  terms  to  salt  tbe  pordias- 
er.  The  appellee  found  a  purcbaser  who  was 
willing  to  take  the  land  at  tbe  price,  provided 
the  appellant  would  ta&e  an  automobile  as  a 
cash  payment  for  $660;  and  vendor's  lien 
notes  for  the  remainder.  AppeUant  Inform- 
ed appellee  of  tlie  offer,  and  atated  that  he 
could  not  take  the  automobile  as  a  cash  pay- 
ment, unless  appellee  would  talce  tbe  same 
and  pay  him  $350  difference  between  tbe 
price  of  the  automobile  and  bia  oommlssion. 
This  appellee  declined  to  da  Appellant  then 
informed  appellee  that  be  would  make  the 
trade  and  take  the  automobile  If  appellee 
would  accept  $50  as, his  commission.  The 
evidence  raises  the  Issue  as  to  whether  or  not 
the  terms  as  thus  proposed  were  accented. 
The  trade  was  finally  closed;  appellant  tak- 
ing the  automobile  as  a  payment  on  the  land. 

[1  ]  Appellant's  first  assignment  of  error  la 
as  follows: 

"The  court  erred  upon  the  trial  hereof  and 
during  the  introduction  of  testimony  and  while 
plaintiff  was  testifying  as  a  witness  in  his  own 
behalf  in  permitting  coimsel  for  plaintiff  over 
the  objection  of  defendant  to  ask  plaintiff  the 
following  question  to  wit:  'He  [meaning  defend- 
ant] told  you,  did  he  not  that  if  he  traded  with 
the  party  or  parties  named  by  you  [meaning  old 
man  Stanfleld  or  an^  of  his  sons]  that  he  would 
pay  you  a  commisaion  of  .6  per  cent?* — and  in 
permitting  said  witness  to  answer  such  question 
m  the  affirmative,  for  tbe  reason  that  counsel 
for  plaintiff  bad  theretofore  been  repeatedly  ad- 
monished by  the  court  not  to  lead  his  witness, 
and  because  said  question  is  in  its  nature  high- 
ly leading  and  suggestive  of  the  answer  expect 
ed,  and  because  said  question  related  to  a  high- 
ly material  matter,  an  affirmative  answer  to 
same  being  absolutely  essential  to  plaintiff's 
cause  of  action  herein,  and  because  tbe  witness 
was  counsel's  own  witness,  and  was  a  willing, 
and  not  a  reluctant,  witness,  and  was  and  u 
an  astute  and  capable  man,  whose  memory  was 
fresh  upon  the  matter  alwut  whidi  he  was  being 
interrogated,  and  because  the  witness  without 
suggestion  had  previously  testified  to  a  conflict- 
ing agreement  with  defendant  and  tbe  admis- 
sion of  the  suggested  answer  to  such  leading 
question  was  highly  prejudicial  to  this  defend- 
ant as  more  fully  appears  by  defendant's  bill  of 
exception  No.  4. 

This  assignment  Is  practically  a  copy  of 
appellant's  bill  of  exceptions,  and  formed 
tbe  fourth  paragraph  of  appellant's  motion 
for  a  new  trial.  Just  previous  to  tbe  ques- 
tion objected  to  appellee  testified  as  follows: 

"I  then  told  the  defendant  that  I  believed  old 
man  Stanfleld  or  some  of  his  boys  would  buy 
the  place.  In  tills  conversation  the  defendant 
told  me  tliat  if  lie  sold  the  place  he  would  want 
all  cash,  but  might  take  $3,000  or  $4,000  in  cash 
and  the  balance  on  time.  That  was  what  he 
told  me  when  I  asked  him  how  he  would  sell 
the  place." 
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Whereupon  appellee's  attorney  propounded 
the  following  question: 

"He  told  ;ou,  did  be  not,  that  If  he  traded 
with  the  party  or  parties  named  by  you  that  he 
would  pay  yon  a  commission  of  5  per  cent?" 

Which  question  appellee  answered  in  the 
aflSrmatlTe. 

In  Railway  Co.  v.  Hanunon,  92  Tex.  615, 
60  S.  W.  123,  Chief  Justice  Gaines,  spealcing 
for  the  court,  said: 

"In  a  very  few  jurisdictions  it  is  held  that 
the  admission  of  leading  questions  is  discretion- 
ary with  the  trial  court,  and  that  therefore  its 
action  upon  the  matter  is  finaL  In  others,  it 
seems  to  be  held  that,  in  order  to  reverse  for 
the  admission  of  an  answer  to  a  leading  ques- 
tion, the  burden  is  upon  the  appealing  party  to 
show  by  his  bill  of  exceptions  that  the  court 
did  not  admit  it  in  the  exerciae  of  a  sound  dis- 
cretion as  coming  under  some  one  of  the  excep- 
tions to  the  rule.  We  think,  however,  that 
since  the  general  rule  is  that  leading  questions 
as  to  a  material  fact  are  not  allowable,  in  order 
to  sustain  the  action  of  a  court  in  admitting  an- 
swers thereto,  the  record  should  show  that  for 
some  sound  reason  the  judge  saw  proper  to  ez- 
ercisw  his  discretion  and  to  relax  the  rule.  Such 
we  understand  to  be  the  rule  of  decision  in  this 
coort  In  no  case  In  onr  reports  in  which  this 
qnection  has  been  discussed,  from  Able  ▼.  Sparks, 
6  Tex.  849,  to  Railway  t.  Dnelin,  86  T6x.  450 
[25  S.  W.  406},  bare  we  found  any  intimation 
that,  in  the  aiwenee  of  a  showing  in  the  bill  of 
exceptions  to  the  contrary,  the  appellate  court 
win  presume  that  an  answer  to  a  leading  jiues- 
tion  was  admitted,  not  because  the  trial  judge 
was  of  opinion  that  it  was  not  leading,  but  for 
the  reason  that  lie  considered  that  the  drcum- 
stances  demanded  that  he  should  exercise  his 
discretion  and  admit  it." 

In  this  case,  as  in  the  case  above  referred 
to,  "we  do  not  see  from  the  face  of  the  rec- 
ord a  single  circumstance  to  Justify  the  court 
in  departing  from  the  general  rule."  The 
witness  was  not  only  not  unwilling,  but  was 
the  plaintiff  in  the  case.  The  question  was 
very  material,  and  certainly  suggested  the 
answer  desired.  The  court  committed  re- 
yersible  error  In  overruling  appellant's  ob- 
Jectlpn.  Gordon  t.  McCall,  20  Tex.  Civ.  App. 
283.  48  S.  W.  1111 ;  Cleveland  v.  Taylor,  49 
Tex.  Civ.  App.  496,  108  S.  W.  1037. 

[2]  We  also  sustain  api>eUant's  second  as- 
signment of  error,  which  relates  to  the  action 
of  the  court  In  permitting  appellee  to  testify 
that,  in  a  conversation  with  appellant  where- 
in be  claimed  that  appell9.nt  owed  him  $300, 
and  appellant  claimed  that  he  owed  him  only 
fSO,  appellee  offered  to  arbitrate  the  matter 
by  the  parties'  selecting  three  disinterested 
men  and  making  their  statements  to  them 
and  abiding  by  their  decision.  It  is  not  per- 
missible upon  the  trial  of  a  cause  for  a  party 
to  prove  that  he  offered  a  settlement  or  to 
compromise  the  matter  in  dispute,  and  such 
evidence  is  calculated  to  prejudice  the  op- 
posite party  by  impressing  the  jury  with  the 
good  faith  of  the  party  making  the  offer. 
The  rif^t  of  a  party  to  recover  in  a  suit  de- 
pends np<m  the  law  and  the  facts,  and  not 
npon  his  good  faith  In  reference  to  the  same. 
Railway  Co.  v.  Green,  85  S.  W.  819 ;  Wall  v. 


Melton,  94  8.  W.  358 ;  Hallway  Oft.  t.  Rags- 
dale,  67  Tex.  24,  2  S.  W.  515.  • 

[S]  If  the  evidence  In  this  case  was  such  as 
to  clearly  Indicate  that  appellee  should  have 
recovered  npon  the  merits,  we  would  be  dis- 
posed to  affirm  the  case  under  rule  62a  (149 
8.  W.  X) ;  but  In  thla  case  the  evidence  is 
not  only  sharply  eonflletlng,  but,  as  we  see 
it,  preponderates  somewhat  in  £avor  of  ap- 
pellant 

For  the  reasons  stated,  the  judgment  of 
the  trial  court  Is  reversed,  and  the  cause  Is 
remanded  tor  a  new  triaL 

Reversed  and  remanded. 


DAT  et  aL  v.  VAN  HORJV  TRADING  CO. 
(No.  5557.) 

(Conrt  of  Olvll  Appeals  of  Texas.    Anstin. 
Jan.  12,  VBM.) 

1.  Pleading  <S=s>1S— Petition— AixsaATioNS 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  1827,  providing  that  the  petition  shall  set 
forth  a  full  statement  of  the  cause  of  action,  a 
petition,  alleging  that  defendants,  as  owners  and 
promoters  of  a  land  company^  contracted  with 
plaintlfl's  assignor  for  the  erection  of  seven  build- 
ings in  a  town  named,  and  to  do  "certain  oth- 
er work"  in  and  about  the  town  site,  as  a  me- 
chanic, was  insoffident  becanae  not  definite 
enough  to  enable  defendants  to  prepare  their 
defense,  or  to  put  them  on  notice  of  the  matters 
expected  to  be  proved. 

[£d.   Note.— For   other   cases,   see   Pleading, 
Cent  Dig.  S$  39,  64 ;   Dec  Dig.  <S=»18.] 

2.  PrxADiNo  «=»330  —  Issues,  Pboof,  and 
Variance. 

Where  a  verified  account  attached  to  the 
petition  contained  items  other  than  those  set 
forth  in  the  petition,  the  account  was  inadmiaEd- 
ble,  as  tending  to  establish  a  different  contract 
from  the  one  sued  on. 

[Ed.   Note.— For   other   cases,    see   Pleading, 
Cent  Dig.  |{  996-1002;   Dec  Dig.  <8=3330.] 

3.  AasioNMENTS  «=3l38  —  Actions  bt  As- 
signee—Evidence— Instbtjotions. 

Where,  in  an  action  by  an  assignee  of  a 
claim,  plaintiff  alleged  in  the  petition  that  the 
claim  sued  on  was  transferred  to  it  for  a  valu- 
able consideration,  and  the  assignor  testified 
that  he, sold  the  daim  to  plaintifC  for  a  specified 
sum,  and  the  written  transfer  was  Introduced  in 
evidence,  refoaal  to  submit  to  the  jury  the  ques- 
ti<m  whether  plaintiff  was  the  owner  of  the 
claim  sued  on  was  not  erroneous. 

[Kd.  Note. — ^For  other  cases,  see  Assignments, 
Cent  Dig.  |{  235-238 ;    Dec  Dig.  «=s>188.] 

4.  JUDOUENT    «=»683— AOTIONB    BY    ASSISNEE 
— (JONOLUSIVENESS. 

A  judgment  for  an  assignee,  suing  an  as- 
signor and  the  debtor  on  the  account  assigned, 
is  conclusive  as  to  the  ownership  of  the  claim, 
and  is  binding  on  the  assignor. 

[Kd.   Note. — ^For  other  cases,   see  Judgment 
Cent  Dig.  |  1206;    Dec  Dig.  «s»683.] 

6.  Limitation  or  Aonons  «s»127  —  Amknd- 
liENTs— New  Caxtbb  of  Action. 

Where  the  original  petition  filed  before  the 
running  of  limitations  alleged  that  defendants 
contracted  with  plaintiff's  assignor  for  the  erec- 
tion of  houses  in  a  town  and  for  other  work  in 
and  about  the  town  site,  as  a  mechanic,  that  de- 
fendants agreed  with  plaintiff's  assignor  to  pay 
him  for  the  work  the  amounts  mentioned  hi  an 
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itemized  account  attached,  and  the  account,  at- 
tached as  an  exhibit,  contained  the  item  "meals 
provided  at  opening,  $300.60,"  the  petition  and 
the  exhibit  showed  that  the  suit  was  brought  to 
recover  for  meals  furnished,  and  an  amended  pe- 
tition, alleging  that  defendants  agreed  to  pay 
plaintiff's  assignor  50  cents  per  meal  for  persons 
coming  to  the  town-site  opening  condacted  by 
defendants,  and  that  in  pursuance  thereof  plain- 
tiff's assignor  prepared  600  meals  for  which  de- 
fendants became  Uahle  to  pay,  did  not  set  forth 
a  new  cause  of  action  barred  by  limitations. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  ff  64^-M7 ;  Dec  Dig.  «=» 
127.] 

6.  LniiTATioN  OF  Actions  «=»12&— Running 
OF  Limitations— PixADiNOB. 

.  An  original  petition,  though  insufficient  on 
general  demurrer,  prevents  the  running  of  lim- 
itations. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  {  539;  Dec.  Dig.  <8=» 
123.] 

7.  CoNTBAOTB  «=»S46  —  Issxnss,  Pboof,  and 
Vabiance— Quantum  Meruit. 

One  suing  on  an  express  contract  may  not 
recover  on  a  quantum  meruit. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  H  1714,  1718-1751 ;  Dec  Dig.  <S=> 
346.] 

Appeal  from  District  Conrt,  Tom  Green 
County ;  J.  W.  Tlmmlns,  Judge. 

Action  by  the  Van  Horn  Trading  Com- 
pany against  J.  K.  Day  and  another.  From 
a  Judgment  for  plaintiff,  defendants  appeal. 
Reversed  and  remanded. 

HUI,  Lee  &  Hill  and  Thomas  &  McCarty, 
all  of  San  Angelo,  for  appellants.  Joe  Irby, 
of  Van  Horn,  and  Blanks,  Collins  &  Jackson, 
of  San  Angelo,  tor  appellee. 

RICE,  J.  It  appears  from  the  evidence 
that  In  1910  J.  R.  Day  and  Levi  Anderson, 
as  owners  of  the  Plateau  Valley  Land  Com- 
pany, employed  Geo.  £.  Darsey,  a  mechanic, 
to  erect  certain  bouses  upon  said  town  site, 
and  to  do  other  work  in  connection  therewith. 
In  pursuance  of  said  employment  Darsey 
erected  the  houses,  as  well  as  performed  oth- 
er services.  Subsequent  thereto  be  transfer- 
red his  claim  therefor  to  the  Van  Horn  Trad- 
ing Company,  and  It  brought  this  suit  against 
Day  and  Anderson,  as  well  as  Cieo.  E.  Darsey, 
to  enforce  the  payment  of  such  claim.  Ap- 
pellants Day  and  Anderson  answered  by  gen- 
eral demurrer  and  special  exceptions,  which 
were  overruled,  and  admitted  that  they  bad 
employed  Darsey  to  build  the  bouses,  agree- 
ing to  pay  him  therefor  at  the  rate  of  |3.50 
per  day,  but  denied  that  they  agreed  to  pay 
him  the  amoimts  as  alleged  in  paragraph  3 
of  the  petition,  and  specifically  denied  several 
of  the  items  set  out  in  the  account  attached 
to  the  {letition,  but  admitted  owing  him  the 
sum  of  f219.65.  There  were  other  pleadings 
filed  by  both  parties,  which  will  be  hereafter 
noticed.  There  was  a  jury  trlnl  on  si)eclal 
Issues,  which  resulted  In  a  verdict  and  Judg- 
ment in  behalf  of  appellee,  from  which  appel- 
lants Day  nnd  Anderson  alone  have  appealed. 

[11  The  iwtHion,   among  other  things,  in 


paragraph  3,  alleges  tbat  api>ellants,  as  own- 
ers and  prcxnoters  of  the  Plateau  Valley 
Land  Company,  contracted  with  defendant 
Darsey  for  the  erection  of  seven  houses  In 
the  town  of  Plateau,  Tex.,  and  to  do  certain 
other  work  In,  on,  and  about  the  town  site 
of  Plateau,  Tex.,  as  a  mechanic  A  special 
exception  was  addressed  to  tbat  part  of  said 
paragraph  wherein  it  undertakes  to  allege  an 
agreement  on  the  part  of  appellants  to  pay 
Darsey  for  certain  work  in,  on,  and  about  the 
town  site  of  Plateau,  Tex.,  for  the  reason 
tbat  said  allegation  was  not  definite  enough 
to  enable  defendants  to  pr^are  tbeir  defense, 
or  to  put  them  upon  notice  of  the  things  and 
matters  expected  to  be  proved  as  constituting 
"certain  other  work."  This  demurrer  was 
overruled,  to  which  appellants  excepted.  In 
this  the  court  erred.  Tlie  facts  constituting 
plaintiff's  cause  of  action  should  be  set  forth 
with  such  precision,  clearness,  and  certainty 
as  to  apprise  the  opposite  party  of  what  he 
will  be  called  upon  to  answer.  This  the 
petition  falls  to  do,  and  was  subject  to  the 
demurrer.  See  Vernon's  Sayles"  Civ.  Stats, 
art.  1827;  Mlms  v.  Mitchell,  1  Tex.  446; 
Wright  T.  Wright,  3  Tex.  168;  Caldwell  v. 
Haley,  3  Tex.  318;  Cit7  of  San  Antonio  v. 
Routledge,  46  Tex.  CIt.  App.  196,  102  S,  W. 
756 ;  Texas  Cent  Ry.  Co.  v.  Hannay-Frerlchs 
&  Co.,  130  S.  W.  250,  255,  250;  Mayton  v. 
T.  &  P.  Ry.  Co.,  63  Tex.  77,  61  Am.  Rep.  637 ; 
Ware  v.  Shafer,  88  Tex.  44,  29  S.  W.  766; 
Lewis  V.  Hatton,  86  Tex.  533,  26  S.  W.  60; 
Micble's  Tex.  Civ.  Dig.  voL  13,  pages  1085, 
1086;  Townes  Texas  Pleading  (old  edition) 
278-280,  and  cases  cited. 

[2]  Attached  to  plaintiflTs  petition  was  a 
verified  account,  which  was  otterei  in  evi- 
dence, containing  specific  items  other  than 
those  set  forth  In  the  petition,  among  them  an 
Item  for  wages  for  certain  work  claimed  to 
have  been  performed  by  Chesley,  Caswell, 
Cyril,  and  Cedl  Darsey,  sons  of  Geo.  E.  Dar- 
sey, as  well  as  other  items  of  expense,  de- 
nominated as  follows: 

"Sundry  expenses,  over  bill,  meals  provided 
at  opening,  lodging  provided  at  openmg  and 
amount  paid  Ray  Lavell." 

Api)ellant8  objected  to  the  Introduction  of 
said  account  on  the  ground  that  the  pleading 
contained  no  allegation  authorizing  recovery 
therefor,  and  tbat  sucb  Items  were  too  in- 
definite and  uncertain,  and  this  forms  the 
basis  of  the  second  and  third  assignments  of 
error.  We  think  the  court  erred  in  falling 
to  exclude  tbls  evidence  on  appellants'  ob- 
jection. It  tended  to  establish  a  different 
contract  from  the  one  sued  upon,  and  was 
therefore  inadmissible.  See  Loudon  v.  Rob- 
ertson, 54  S.  W.  783;  Bagley  v.  Brack,  164  S. 
W.  247;  Stuart  v.  Calahan,  142  S.  W.  60; 
Klldow  T.  Irlck,  U  Tex.  Civ.  App.  616,  33  S. 
W.  314 ;  Jefferson  Cotton  Oil  Co.  v.  Pridgen, 
172  S.  W.  739,  point  10. 

We  likewise  sustain  the  fourth  asslgniuent 
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or  error,  presenting  the  same  question  in  a 
different  form. 

[3,4]  Appellants  requested,  and  the  court 
refused  to  give,  a  special  charge  submitting 
to  the  Jury  the  question  as  to  whether  or  not 
the  Van  Horn  Trading  Company  was  the  own- 
er of  the  account  sued  upon  herein,  and  such 
failure  Is  made  the  basis  of  the  fifth  assign- 
ment of  error.  In  our  opinion  there  was  no 
error  In  the  action  of  the  court  complained  of. 
Appellee  alleged  In  Its  petition  that  the  ac: 
count  sued  on  was  sold  and  transferred  to  it 
for  a  valuable  consideration.  Darsey  testi- 
fied that  he  sold  the  account  to  plalntltT  for 
(900.  The  written  transfer  was  likewise  in- 
troduced in  evidence.  Darsey  was  made  a 
party  defendant  to  the  suit  There  was 
therefore  no  issue  raised  warranting  the  sub- 
mission of  such  charge.  Besides  this,  the 
judgment  would  be  conclusive  as  to  the  own- 
ership of  such  claim,  and  would  effectively 
bind  Darsey,  since  he  was  made  a  party  de- 
fendant See  Wicklzer  v.  Williams,  178  S. 
W.  289,  and  authorities  there  cited.  See, 
also,  Bonner  v.  Green,  8  Tex.  Civ.  App.  96, 
24  8.  W.  836. 

[6]  Appellant  requested,  and  the  court  re- 
fused to  give,  a  special  charge,  directing  the 
Jury  to  find  in  their  favor  as  to  the  Item  of 
$300  in  the  account,  for  meals  provided  at  the 
opening,  on  the  ground  that  said  item  was 
barred  by  the  two  years'  statute  of  limita- 
tion. This  suit  was  filed  on  the  23d  day  of 
October,  1911 ;  the  meals  were  furnished  dur- 
ing the  fall  of  1910;  appellee  filed  its  trial 
amendment  on  the  15th  of  January,  1915, 
wherein  it  alleged  that  Day  and  Anderson 
agreed  and  promised  to  pay  defendant  50 
cents  per  meal  for  preparing  certain  meals 
to  be  served  to  parties  coming  to  the  town- 
site  opening  conducted  by  defendants  Day 
and  Anderson ;  that  in  pursuance  thereto 
said  Darsey  prepared  600  meals,  for  which 
appellants  became  liable  to  i>ay,  etc.,  and 
which  account  was  duly  transferred  to  appel- 
lee. To  this  pleading  appellants  interposed 
the  statute  of  two  years'  limitation.  The 
question  presented  Is  whether  or  not  the 
amendment  set  up  a  new  cause  of  action.  If 
It  did,  then  the  court  erred  in  falling  to  give 
said  charge.  The  original  petition,  to  which 
was  attached  the  exhibit,  and  upon  which  ap- 
pellee went  to  trial,  contains  the  following 
allegation : 

"That  heretofore,  to  wifc  on  the  Ist  day  of 
May,  1910,  defendants  Day  and  Anderson 
•  *  •  contracted  with  defendant  Darsey  for 
the  erection  of  seven  houses  in  the  town  of  Plat- 
eau, Tex.,  and  to  do  certain  other  work  in,  on, 
and  about  the  town  site  of  Plateau,  Tex.,  as  a 
mechanic.  •  •  •  The  said  Day  and  Ander- 
son •  •  •  agreed  and  contracted  with  said 
Darsey  to  pay  him  for  such  work  and  services 
the  respective  amounts  mentioned  in  the  itemiz- 
ed account  for  such  work  and  services,  a  copy 
of  which  account  is  hereto  attached,  marked 
'Exhibit  A'  and  made  a  part  hereof." 

The  account  attached  as  an  exhibit  ocotains 
the  item,  "Meals  provided  at  opening,  $300.- 


00."  In  onr  Judgment  the  averments  of  the 
original  petition,  together  with  the  exhibit, 
show  that  suit  was  brought  to  recover  for 
meals  so  furnished,  and  therefore  is  neces- 
sarily the  same  cause  of  action  embraced  in 
the  amendment.  See  rule  19  for  the  govern- 
ment of  district  and  county  courts  (142  S.  W. 
xviii),  which  provides  that  exhibits  may  be  at- 
tached to,  and  referred  to  in  aid  and  explana- 
tion of  the  allegations  of,  the  petition,  etc. 

[8]  Besides,  notwithstanding  the  original 
ipetltion  was  insufficient  on  general  demurrer, 
nevertheless  It  would  prevent  the  running  of 
the  statute  of  limitation  (see  Klllebrew  v. 
Stockdale,  51  Tex.  531;  Tarkinton  v.  Broua- 
sard,  51  Tex.  554.  See,  also,  Galveston,  etc.. 
By.  Co.  V.  Cook,  25  S.  W.  455 ;  Texas,  etc.,  Ry. 
Co.  V.  Johnson,  34  S.  W.  188 ;  Hill  v.  Clay,  26 
Tex.  650;  I.  &  G.  N.  R.  R.  Co.  v.  Pape,  73 
Tex.  501, 11  S.  W.  526 ;  Mayer,  Kahn  &  Frei- 
burg V.  Walker,  82  Tex.  222,  17  S.  W.  603)  for 
which  reason  the  sixth  assignment  is  over- 
ruled. 

[7]  Where  the  plaintiff  sues  upon  an  ex- 
press contract,  he  is  not  entitled  to  recover 
upon  a  quantum  meruit.  The  i)etitlon  de- 
clared upon  an  express  contract,  while  the 
evidence  relating  to  the  services  performed 
by  Darsey's  sons  shows  that  they  were  to  re- 
ceive what  their  work  was  reasonably  worth. 
This  being  true,  the  court  erred  in  giving  the 
charge  complained  of  in  the  seventh  assign- 
ment, permitting  a  recovery  for  such  services. 

For  the  errors  indicated,  the  Judgment  of 
the  trial  court  is  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


KING  et  aL  v.  DRIVER  et  al.     (No.  5599.) 

(Court  of  Civil  Appeals  of  Texas.     San  An- 
tonio.    Feb.   2,   1916.     On   Motion  for 
Rehearing,  March  1,  1916.) 

1.  'PaBTT     WALIiS     ^s»7— AOBBEHENTS— COK- 
FBN8ATI0N. 

Where  plaintiff  consented  to  defendants 
using  the  wall  of  his  buUding  as  a  party  wall 
for  a  Btructare  they  erected  on  the  other  side, 
and  plaintiff  receiv^  fall  compensation,  he  can- 
not enforce  an  agreement  of  the  tame  defend- 
ant, made  by  her  husband,  that  he  should  have 
the  use  of  a  stairway  in  defendants'  building. 

[Ed.  Note.— For  other  cases,  see  Party  Walls, 
Cent.  Dig.  §|  19-23 ;   Dec.  Dig.  «=7.1 

2.  Set-Off  and  Counterclaim  ®=»41 — S0B- 
jkct-Mattsb  Of  Set-Off. 

A  husband  who  obtained  money  from  plain- 
tiff on  fraudulent  representations  cannot  set  off, 
as  against  an  action  for  that  sum,  injuries  to 
his  wife's  property  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Set-off  and 
Counterclaim,  Cent.  Dig.  {§  76-79,  81;  Dec. 
Dig.  «=941.] 

Appeal  from  District  Court,  Ckmeron  Coun- 
ty;   W.  R  Hopkins,  Judge. 

Suit  by  J.  H.  Driver  and  another  against 
Nettle  G.  King  and  another.  From  the  judg- 
ment, defendants  appeaL  Reversed  and  ren- 
dered in  part  and  in  part  affirmed. 

See,  also,  160  S.  W.  416. 
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Graham,  Jones,  West  &  George,  of  Browns- 
Tllle,  for  appellants. 

FLY,  O.  X  This  Is  a  snlt  Instituted  by 
J.  H.  Driver  and  F.  C.  Tan  Ness,  the  ap- 
pellees herein,  against  Nettle  G.  King  and 
W.  O.  King,  appellants,  alleging  that  Driver 
owns  a  certain  lot  or  parcel  of  land  in  the 
town  of  San  Benito,  on  which  there  was  a 
two-story  brick  building,  and  that  Van  Ness 
had  a  two-story  brick  building  on  a  parcel 
of  land  lying  directly  south  of  Driver's  lot 
and  building;  that  Nettie  G.  King  owns  a 
certain  parcel  of  land  lying  directly  north 
of  and  adjoining  the  land  of  appellees ;  that 
prior  to  March  23,  1911,  appellants  were 
desirous  of  erecting  a  one-story  building  on 
the  premises  of  Nettle  G.  King,  and  sought 
to  obtain  from  appellee,  Driver,  the  right  to 
use  his  north  wall  as  a  partition  wall,  and 
Nettie  G.  King  executed  a  promissory  note 
for  the  amount  agreed  upon  for  use  of  the 
wall,  but  afterwards,  desiring  to  erect  an- 
other story  on  the  building,  represented  to 
said  Driver  that  if  he  would  convey  to  her 
a  one-half  interest  in  the  wall,  that  she 
would  so  erect  her  building  that  a  stairway 
to  be  constructed  by  her  would  serve  as  an 
entrance  to  the  second  story  of  Driver's 
building;  that  the  building  and  stairway 
was  erected  by  Nettie  G.  King  as  contracted 
by  her,  and  she,  together  with  her  husband, 
signed  a  contract  embodying  the  terms  of 
the  agreement  between  the  parties.  It  was 
alleged  that  after  the  erection  of  the  stair- 
way the  said  Nettle  G.  King  began  to  deny 
free  use  of  the  same  to  said  Driver  and  his 
tenants,  and  afterwards  completely  deprived 
said  persons  of  the  right  to  use  said  stair- 
way. It  was  alleged  that  Nettle  G.  King 
had  not  executed  the  contract  so  as  to  bind 
her  as  f^  married  woman,  but  ttiat  she  was 
estopped  to  deny  her  obligations  under  the 
agreement.  Damages  were  prayed  for 
against  W.  O.  King  for  falsely  representing 
that  he  owned  the  land  and  house.  An  in- 
junction was  prayed  for  against  Nettie  G. 
King  to  restrain  her  from  preventing  the  use 
of  the  stairway  and  hall.  Judgment  was  not 
prayed  for  In  any  sum  of  money  against 
Nettie  G.  King.  The  cause  was  tried  by  the 
court,  and  Judgment  rendered  against  W.  O. 
King  alone  for  $50,  with  legal  interest  from 
March  11,  1911,  in  favor  of  Van  Ness,  and 
against  W.  O.  King  and  Nettie  G.  King  in 
favor  of  Driver  for  $123,  with  legal  interest 
from  March  23,  1911,  and  Nettie  G.  King 
was  quieted  in  her  title  to  one-half  the  north 
wall  of  Driver. 

[1]  There  was  no  prayer  for  judgment 
against  Nettie  G.  King  in  any  sum  of  money, 
and,  according  to  the  testimony  of  Driver, 
the  lower  wall  had  been  paid  for,  and  noth- 
ing was  due  on  the  upper  wall.  Upon  what 
theory  he  can  recover  from  appellants  does 
not  appear  in  pleadings  or  evidence.  The 
note  given  for  use  of  the  upper  wall  was 


paid,  and  there  is  no  allegation  that  Nettle 
G.  King  agreed  to  pay  appellees  any  sum. 
The  note  for  $123,  which  was  given  for  the 
upper  wall,  was  executed  by  W.  O.  Ktog 
alone,  and  was  fully  paid.  Driver  swore 
that  not  a  CMit  was  to  be  paid  on  the  uppw 
wall.  It  is  admitted  that  Mrs.  King  was  not 
bound  by  the  contract  as  to  the  upper  floor, 
and  it  was  so  held  on  a  former  appeal  of 
this  case.  160  8.  W.  416w  It  was  also  held 
that  Mrs.  King  was  not  estopped  to  deny  her 
liability  by  any  acts  alleged  or  proved  against 
her,  and  that  ruling  applies  to  the  facts  on 
this  appeal.  The  evidence  shows  that  Driver 
knew  that  Mrs.  King  was  a  married  wo- 
man, and  knew  that  W.  O.  King,  in  making 
the  contract  as  to  the  upper  wall,  was  &i- 
deavoring  to  deceive  bis  wife.  There  was  no 
allegation  that  one-half  of  the  upper  wall 
had  ever  been  conveyed  by  Driver  to  Mrs. 
King.  Driver  swore  that  the  note  for  the 
upper  wall  was  paid,  and  that  no  note  was 
given  for  the  lower  wall.  The  suit  is  based 
on  matters  connected  with  the  upper  wall, 
for  Driver  swore  that  the  contract  in  regard 
to  the  lower  wall  was  annulled  by  the  con* 
tract  for  the  upper  walL  Driver  swore:  "I 
have  been  paid  for  the  upper  wall." 

[2]  W.  O.  King  managed  to  obtain  $50 
from  Van  Ness  on  fraudulent  representa- 
tions, and  he  should  be  compelled  to  repay 
that  sum.  He  cannot  offset  that  sum  by 
any  injuries  arising  from  the  way  in  which 
Van  Ness  may  have  used  his  wife's  prop- 
erty. 

The  judgment  will  be  reversed,  and  judg- 
ment here  rendered  that  J.  H.  Driver  take 
nothing  by  his  suit,  as  to  both  appellants; 
that  Nettie  6.  King  be  quieted  in  her  title 
to  one-half  the  wall;  that  F.  O.  Van  Ness 
take  nothing  by  his  suit  as  to  Mrs.  Nettie  G. 
King,  but  that  he  recover  of  W.  O.  King  the 
sum  of  $50;  and  that  appellants  recover  of 
appellees  all  costs  In  this  behalf  expended  ia 
this  and  the  lower  court. 

On  Motion  for  Rehearing. 

The  motion  for  rehearing  by  J.  H.  Driver 
Is  overruled,  but  as  between  F.  O.  Van  Ness 
and  W.  O.  King  our  former  ruling  will  be 
so  corrected  as  to  affirm  the  judgment  of  the 
lower  court  By  that  change  it  follows  that 
Van  Ness  should  recover  from  W.  O.  King 
his  interest  and  costs  as  provided  in  the 
judgment  of  the  trial  court 


DAVID  V.  TIMON,  County  Judge,  et  aL 

(No.  5671.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonia 

Feb.  16,  1916.) 

1.  Drains  <g=>2— Dbainage  Distbict— Right 
TO  Vote. 

As  Const  art  3,  g  52,  merely  secures  to  the 
people  of  a  drainage  district  the  right  to  vote 
on  whether  to  issue  bonds,  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  arts.  2477-2625r,  prescrib- 
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Ing  the  method  of  IsBning  drninaKe  bonds,  are 
not  invalid;   vote  being  provided  tor. 

[Bd.  Mot&— For  other  cases,  see  Drains,  Cent 
£»«.  i  17;  Bee  Dig.  <S=>2.} 

2.  Dbains  «s»ao  —  DsAraAOB  DiaiBiCTS— 

Statutes. 

While  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  2697a,  prohibits  the  institution  of  any  salt 
ivhich  seeks  to  enjoin  or  contest  the  validity  of 
the  formation  of  any«drai|Mge  district,  or  bonds 
issued,  except  in  the  name  of  the  state  by  the 
Attorney  General,  a  citi2en  taxpayer  may  attack 
the  constitutionality  of  drainage  laws  or  enjoin 
the  issuance  of  drainage  bonds  where  the  officers 
Issuing  them  have  not  complied  with  the  law. 

[Bd.  Note. — for  other  cases,  see  Drains,  Dec. 
Dig.  «=>20.] 

8.  OoKSTiTCTiOKAL  Law  ^=»143,  190— Brbo- 

Acnvi:  Legislation— VALiDrry. 

Where  the  law  under  which  issuance  of 
bonds  by  a  drainage  district  was  voted  provid- 
ed  that  the  commissioners'  court  should  not  sell 
the  bonds  for  less  than  their  face  par  value  and 
accrued  interest,  such  law  became  part  of  the 
contract,  and  Acts  34th  Leg.  c.  33,  providing 
that  where  drainage  districts  already  organized 
have  authorized  the  issuance  of  bonds,  the  coun- 
ty judge  may  sell  bonds  at  not  less  than  90  per 
cent  of  their  face  value  and  accrued  interest,  is 
retroactive,  other  provisions  of  the  law  showing 
that  it  was  not  to  api^  to  tx>nds  to  be  issned 
in  the  future,  and  so  is  invalid  under  Const 
art.  1,  I  IS,  prohibiting  bUls  of  attainder,  ez 
post  facto  law,  or  retroactive  law,  or  any  other 
law  impairing  the  obligation  of  ft  oimtract 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {{  346-348,  631-533;  Dec. 
Dig.  «=143,  190.1 

4.  Draikb  «=»18  — Dkainaqx  Bonds  — Isstt- 

ANCK. 

Unless  the  county  jndge  has  given  the  bond 
required  by  Yemon's  Sayles'  Ann.  Civ.  St  1914, 
art  2601,  providing  uat  before  the  county 
judge  shall  be  authorized  to  sell  any  drainage 
bonds  he  shall  execute  a  bond  to  the  commission- 
ers of  such  district  for  an  amount  not  lees  than 
the  amount  of  the  bonds  issued,  conditioned  up- 
on the  faithful  discharge  of  his  duties,  he  may 
be  enjoined  from  disposing  of  drainage  bonds.' 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent 
Dig.  H  11,  13;   Dec.  Dig.  <g=>18.] 

6.  Drainage  4=918 — Dbainaoe  Bouds— Issu- 
ance. 

Where  drainage  bonds  to  run  40  years  were 
authorized  by  vote  of  taxpayers,  the  commission- 
ers' court  cannot  issue  bonds  runnbug  only  25 
yeaiB. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dfg.  If  11, 13;  Dec.  Dig.  «S=»ia] 

6.  Dbainb  ^s>66— Bonds— Taxes. 

As  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
art  2603,  makes  It  the  duty  of  the  commis- 
sioners' court,  when  any  drainage  bonds  have 
been  voted,  to  levy  and  cause  to  be  collected  a 
tax  on  all  property  within  the  district  to  pay 
the  interest  on  such  bonds  and  provide  a  sinking 
fund,  such  tax  should  be  levied  as  soon  as  the 
bonds  have  been  voted,  and  where  they  were 
TOted  in  the  middle  of  the  year,  the  assessment 
cannot  be  attacked  on  tlie  ground  that  it  was 
levied  for  only  part  of  the  year,  notwithstand- 
ing assessments  for  taxes  are  made  on  all  prop- 
erty held  by  the  owner  on  January  Ist  of  each 
year. 

[Ed.  Note. — ^For  other  cases,  see  Drains,  Cent 
Dig.  f  177;   Dec.  Dig.  ®=»66.] 

7.  Affeal  and  Ssbob  €=>916— Pbesuuftions 
— PuiADiwos  NOT  Denied. 

Where  tlie  averments  of  a  petition  praying 
a  temporary  injunction  were  not  denied,  tliey 


must  for  the  purposes  of  an  appeal  from  a  lodg- 
ment denying  the  writ  be  treated  as  true. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8689-3705;  Dec.  Dig.  «» 

Appeal  from  District  Oonrt,  Nueces  Coun- 
ty; W.  B.  Hc^kins,  Judge. 

Action  by  J.  G.  David  against  Walter  F. 
Tlmon,  County  Judge,  and  others.  From  a 
judgment  denying  a  temporary  Injunction, 
plaintiff  appeals.  Beversed,  and  temporary 
writ  ordered  issued  until  the  case-  should 
be  disposed  of  on  the  merits. 

H.  M.  Holden  and  E.  B.  Ward,  both  of 
Corpus  Christl,  for  appellant.  R.  B.  Russell, 
of  Corpus  Christl,  for  appellees. 

FLX,  O.  J.  This  is  a  suit  instituted  by 
appellant  to  restrain  the  sale  of  certain 
drainage  district  bonds.  It  was  alleged,  in 
substance,  that  appellant  was  a  resident  tax- 
payer of  drainage  district  No.  2,  dn  Nueces 
county;  that  Tlmon  was  the  county  judge 
and  T.  M.  Lawrence,  0.  0.  Wright,  J.  C. 
Baldwin,  and  John  T.  Bartlett  were  the 
county  commissioners  of  Nueces  county ;  that 
under  the  authority  of  chapter  118,  Acts  32d 
Leg.,  as  amended,  the  voters  of  the  district 
on  Jime  17,  1915,  had  voted  drainage  bonds 
tn  the  sum  of  $154,429.25,  bearing  5  per  cent. 
Interest;  that  district  commissioners  were 
appointed  cm  August  11,  1915,  and  the  com- 
missioners' court  ordered  the  bonds  to  be  Is- 
sued, the  first  to  be  payable  August  1,  1916, 
and  one  on  that  date  for  each  year  for  25 
years;  that  the  bonds  as  voted  by  the  peo- 
ple were  to  mature  In  40  years;  that  the 
bonds  were  placed  in  the  hands  of  W.  F. 
Tlmon,  county  judge,  to  sell  and  to  receive 
the  proceeds  thereof;  that  a  tax  of  60  cents 
on  the  $100  was  levied  to  pay  interest  and 
create  a  sinking  fund;  that  no  order  was 
made  requiring  the  county  judge  to  execute 
the  bond  required  by  the  statute,  and  no 
such  bond  has  been  executed.  The  validity 
of  the  tax  and  the  constitutionality  of  chap- 
ter 118  was  attacked.  It  was  further  alleged 
that  the  act  of  the  Thirty-Fourth  Legis- 
lature (Acts  34th  Leg.  c.  33),  amending  chap- 
ter 118,  because  it  provides  that  drainage 
bonds  may  be  sold  at  not  less  than  90  per 
cent  of  their  face  value,  is  in  violation  of  the 
federal  Constitution  and  the  state  Constitu- 
tion. Many  reasons  are  advanced  in  the  pe- 
tition why  the  law  as  to  drainage  districts 
is  unconstitutional  and  why  the  proceedings 
of  the  commissioners'  court  are  invalid.  It 
was  also  alleged  that  the  county  judge  had 
failed  to  give  the  bond  required  by  law,  and 
was  about  to  dispose  of  the  bonds  for  less 
than  their  par  value;  that  an  attempt  was 
being  made  to  collect  taxes  assessed  for  1016, 
although  the  bonds  were  not  issued  until  the 
latter  part  of  that  year,  and  a  temporary 
writ  of  injunction  was  prayed  for  to  pre- 
vent the  sale  of  the  bonds  and  collection  of 
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the  taxes.    The  court  denied  tbe  writ  on  the 
ground,  as  recited  In  tbe  decree,  that: 

"It  appearing  that  said  suit  is  an  attack  upon 
the  validity  d  Nuecoa  Coanty  Drainage  Dis- 
trict No.  2,  and  that  the  same  is  a  public,  or 
quasi  public,  corporation  and  that  said  district 
as  created  cannot  be  attacked  except  in  the  name 
of  the  state  of  Texas  by  the  Attorney  General 
upon  his  own  motion,  or  upon  tbe  motion  of  any 
party  affected  thereby  upon  good  cause  shown, 
and  that  the  i>laiDtiff  herein,  J.  O.  David,  is 
without  authority  and  capacity  to  bring  this 
suit." 

From  that  order  this  appeal  has  been  per- 
fected by  appellant. 

[1]  The  attacks  upon  the  constitutionality 
of  the  drainage' act  which  is  found  In  title 
47,  arts.  2477  to  2625r,  Inclusive,  Vernon's 
Sayles'  Ann.  Civ.  St  19i4,  are  not  meritori- 
ous, and  tbe  matters  set  up  in  the  attacks 
bare  been  decided  adversely  to  appellant  In 
tbe  case  of  Holt  v.  State,  176  S.  W.  743.  The 
Legislature  has  not  denied  the  people  of  any 
drainage  district  any  right  guaranteed  to 
them.  Only  tbe  right  to  vote  on  whether  or 
not  any  certain  drainage  district  shall  Issue 
bonds  is  given  the  people  by  article  3,  f  52, 
of  the  state  Constitution.  The  Legislature  Is 
in  terms  authorized  to  provide  the  ways  and 
means  to  carry  tbe  provision  Into  execution. 
As  said  by  Chief  Justice  Pleasants,  of  the 
First  District,  In  the  case  cited: 

••The  power  to  determine  whether  the  bonds 
«bould  be  issued  and  the  tax  levied  and  col- 
lected Is  vested  absolutely  in  the  voters  of  the 
district,  but  when  tliis  power  has  been  exer- 
cised, the  actual  issuance  of  the  bonds,  and  the 
levy,  assessment,  and  collection  of  the  taxes, 
sbali  be  done  in  such  manner  as  the  Legislature 
mu^  authorize,  and  this  provision  of  the  Consti- 
tution cannot  be  construed  as  prohibiting  the 
Legislature  from  placing  upon  the  commission- 
ers' court  the  duty  to  issue  the  bonds  and  levy, 
assess,  and  collect  the  taxes  authorized  by  the 
voters  of  the  district" 

The  Constitution  Itself  prescribes  that  the 
voters  shall  be  property  taxpayers  who  are 
qualified  electors  of  the  district  or  territory. 
That  the  dratoage  act  does  not  violate  any 
provision  of  the  federal  or  state  Constitu- 
tions Is  held  In  a  well-consldeced  opinion  by 
Judge  Rees»  of  the  Court  of  Civil  Api«als 
of  the  First  District,  in  the  case  of  Wharton 
Drainage  Dlst  v.  Higbee,  149  8.  W.  381,  and 
a  writ  of  error  was  denied  by  the  Supreme 
Court.  None  of  the  constitutional  objections 
to  the  act  can  be  maintained,  and  this  is  well 
settled  by  the  decisions  cited. 

[2]  Apiiellant  alleged  that  he  was  a  prop- 
erty taxpayer  residing  in  the  district,  and  he 
was  fully  authorized  to  Institute  the  suit  up- 
on his  own  motion  and  without  being  Joined 
by  the  Attorney  General  of  the  state.  Article 
25078,  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
prohibits  the  institution  of  any  suit  which 
seeks  to  contest  or  enjoin  the  validity  of  the 
formation  of  any  drainage  district  or  bonds 
issued,  except  in  the  name  of  the  state,  by 
the  Attorney  General,  but  no  citizen  Is  de- 
prived of  the  right  to  attack  the  constitu- 
tionality of  the  law  authorizing  tbe  forma- 
tion of  such  district,  nor  does  the  law  de- 


prive any  dtlzen  taxpayer  of  the  right  to  en- 
join the  acts  of  any  officer  not  done  under 
and  by  virtue  of  the  authority  of  law.  To 
say  that  the  county  Judge  has  not  given  a 
bond  as  required  by  law,  and  thei-efore  has 
no  right  to  sell  bonds,  or  to  say  that  he  Is 
endeavoring  to  sell  the  bonds  below  par,  or 
that  tbe  electors  voted  40-year  bonds,  and 
that  the  commlssioners''coart  has  ordered  25- 
year  bonds.  Is  not  an  attack  upon  tbe  va- 
lidity of  tbe  formation  of  the  drainage  dis- 
trict or  upon  bonds  Issued  under  the  pro- 
visions of  the  law.  It  Is  an  effort  to  re- 
strain acts  In  contravention  of  the  law,  and 
under  the  allegations  of  the  petition  appel- 
lant had  the  right  to  demand  protection 
against  tbe  unlawful  acts  of  the  county  judge 
and  c(»nmlssioners'  court  As  said  by  the 
Supreme  Court  In  Parks  v.  West,  1Q2  Tex. 
11.  Ill  S.  W.  726: 

"Certainly  a  property  holder  has  the  right  to 
say  to  the  court  that  he  is  protected  bv  the  Con- 
stitution from  the  imposition  of  a  tax  by  persons 
to  whom  the  Constitution,  in  effect  denies  such 
power." 

In  the  case  of  Morris  v.  Cnmmlngs,  91 
Tfex.  618,  45  S.  W.  383,  the  general  rule  was 
laid  down  that  in  any  case  In  which  the  col- 
lection of  an  illegal  tax  Is  sought  to  be  en- 
forced, any  one  or  more  of  the  parties  sought 
to  be  subjected  to  the  Imposition  may  Invoke 
the  interposition  of  a  court  of  equity  to  re- 
strain tbe  collection. 

We  are  not  called  upon  to  pass  upon  tbe 
authority  of  the  Legislature  to  prevent  a  cit- 
izen from  Instituting  suits  to  protect  himself 
from  tbe  imposition  of  taxes  by  an  Illegal 
district  or  corporation,  but  It  Is  significant 
that  article  2597a  closes  with  this  proviso: 

"If  for  any  reason  the  provisions  of  this  sec- 
tion shall  be  held  invalin,  the  same  shall  not 
in  any  manner  affect  tbe  other  provisions  of  this 
act" 

It  Is  evident  that  the  Legislature  had 
doubts  or  fears  as  to  tbe  validity  of  tbe  ar- 
ticle In  question.  However,  even  under  Its 
terms,  appellant  had  the  authority  to  prose- 
cute tills  suit 

[3]  The  taxpayers  of  the  drainage  district 
voted  to  Issue  the  bonds  with  the  provisions 
of  the  law  In  view,  and  they  became  a  part 
of  the  contract  entered  Into  by  the  voters, 
and  any  taxpaylng  voter  in  the  district  has 
the  right  to  demand  that  the  law  shall  Ite 
complied  with  before  his  prc^erty  shall  lie 
taxed.  Tbe  statute  provides  that  the  county 
Judge  shall,  with  assistance  directed  and  au- 
thorized by  the  commissioners'  court — 
"offer  for  sale  and  sell  said  lx>nds  on  the  best 
terms  and  for  the  best  price  possible,  but  none 
of  said  bonds  shall  be  sold  for  Isss  than  the  face 
par  value  thereof  and  accrued  interest  there- 
on," etc. 

That  law  was  In  effect  when  the  bonds  were 
voted  by  the  taxpayers  of  the  district  It 
was  a  part  of  the  consideration  the  voters 
had  in  contemplation,  and  It  was  very  impor- 
tant because,  if  the  bonds  were  sold  for  a  less 
sum  than  the  face  par  value,  less  money 
would  be  realized  for  drainage  purposes,  a,nd 
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the  bnrdens  of  taxaMon  would  be  Jnst  the 
same  as  though  par  value  had  been  received 
for  the  bonds.  The  election  on  the  Issuance 
of  the  bonds  was  held  on  June  17,  1915,  and 
on  June  19,  1915,  the  act  found  on  page  59, 
General  Laws  of  the  State  of  Texas,  passed 
by  the  Thirty-Fourth  Legislature,  went  Into 
effect.  In  which  it  is  provided  that  where 
drainage  districts  already  organized  have  au- 
thorized the  Issuance  of  bonds  bearing  inter- 
est at  a  rate  not  exceeding  5  per  cent  the 
county  judge  may  sell  said  bonds  at  not  less 
than  90  per  cent  of  their  par  face  value  and 
aecmed  interest.  In  the  same  section  28  of 
the  act  It  is  provided : 

"But  in  no  event  shall  said  bonds  be  sold  for 
less  than  the  face  par  value  thereof  together 
with  the  aocmed  interest  thereon" 

— and  the  provision  in  regard  to  selling  be- 
low par  value  is  sought  to  be  applied  to  bonds 
already  authorized  to  be  Issued ;  that  is,  the 
IjCgislature,  recognizing  the  absolute  neces- 
sity of  preventing  bonds  thereafter  Issued  to 
be  sold  for  less  than  par  value,  deliberately 
proceeded  to  authorize  sales  of  bonds.  Issued 
under  an  act  providing  for  sales  at  not  less 
than  par,  at  90  per  cent  of  their  face  value. 
Why  the  people  who  had  voted  bonds  under 
the  old  law  should  be  placed  at  such  a  dis- 
advantage as  to  their  bonds  is  not  apparent, 
and  no  valid  reason  can  be  given  for  such 
retroactive  legislation.  The  act  Is  not  cura- 
tive, nor  for  the  protection  of  Innocent  pur- 
chasers, for  It  has  reference  to  bonds  merely 
authorized,  and  does  not  refer  to  their  Is- 
suance and  sale.  If  the  Legislature,  after 
bonds  have  been  voted  under  a  law  then  In  ex- 
istence, can  authorize  the  sale  of  them  below 
par,  the  interest  on  them  could  be  increased 
by  the  Legislature,  and  the  whole  contract 
changed  In  other  respects.  There  can  be  no 
doubt  that  the  provision  In  the  law  In  effect 
when  the  bonds  were  voted  was  mandatory 
and  binding  upon  every  one  concerned.  It  be- 
came a  part  of  the  contract  for  the  Issuance 
and  sale  of  the  bonds,  and  was  a  part  of  the 
consideration  for  the  authorization  of  their 
Issue.  WUson  V.  Herbert,  174  S.  W.  861 ;  Dil- 
lon, Mun.  Corp.  f  895.  The  effect  of  the  leg- 
islative act  of  the  Thirty-Fourth  Leglslatux-e 
was  to  materially  change  and  Impair  a  con- 
tract entered  Into  by  taxpayers  in  certain 
drainage  districts.  The  ConsUtuU<»x  of  Tex- 
as (article  1, 1 10)  provides : 

"No  bill  of  attainder,  ex  post  facto  law,  re- 
troactive law,  or  any  other  law  impairing  the 
obligation  of  contracts,  shall  be  made." 

Every  statute  which  takes  away  or  impairs 
vested  rights  acquired  under  existing  laws, 
or  creates  a  new  obligation,  or  imposes  a 
new  duty,  or  attaches  a  new  disability,  In 
relation  to  transactions  or  considerations  al- 
ready past  must  be  deemed  retroactive.  De 
C!ordova  v.  Galveston,  4  Tex.  470;  Hamilton 
V.  Fllnn,  21  Tex.  713 ;  Sherwood  v.  Fleming, 
25  Tex.  Supp.  408. 

The  provision  of  the  state  Constitution  Is 
broader  and  more  far>reaching  than  the  sim- 


ilar provision  In  the  Constitution  of  the  Unit- 
ed States.  The  Supreme  Court  of  Texas 
shows  this  in  the  ease  of  Melllnger  v.  Hous- 
ton, 68  Tex.  37,  3  S.  W.  249,  and  holds : 

"The  making  of  it  evidences  an  intention  to 
place  a  farther  restriction  on  the  power  of  the 
I jegislatnre,  and  it  must  be  held  to  protect  every 
right,  even  though  not  strictly  a  ngbt  to  prop- 
erty, which  may  accrue  under  existing  laws  prior 
to  the  passage  of  any  act  which,  if  permitted  a 
retroactive  eHect,  would  take  away  the  right 
A  right  has  been  well  defined  to  be  a  well-found- 
ed claim,  and  a  well-founded  claim  means  noth- 
ing more  nor  lees  than  a  claim  recognized  or 
secured  by  law." 

The  test  as  to  whether  a  law  is  or  Is  not 
retroactive  Is  whether  a  vested  rlglit  to  pos- 
sess a  certain  thing  is  Impaired  or  defeated. 
Hamilton  v.  Fllnn,  herein  dted.  The  voters 
of  the  drainage  district  had  voted  bonds  un- 
der a  law  which  secured  to  them  the  right  to 
have  their  bonds  sold  for  no  sum  under  their 
face  par  value,  and  that  valuable  right  was 
sought  to  be  Impaired  by  a  law  which  per- 
mitted them  to  be  sold  at  90  per  cent  of  their 
par  value,  entailing  a  loss  on  the  district  of 
over  $15,000.  This  is  a  substantial  vested 
right  of  which  they  cannot  be  deprived  by  a 
Legislature.  As  hereinbefore  mentioned,  the 
law  In  question  Is  made  to  bear  upon  those 
districts  that  hod  previously  provided  for 
Issuing  bonds,  but  had  not  sold  them.  The 
law  was  Intended  to  be,  and  substantially 
states  that  It  was,  enacted  to  affect  bonds 
already  voted.  If  any  reason  existed  for  the 
former  law,  requiring  that  bonds  should  not 
be  sold  for  less  than  their  par  value,  and  for 
the  present  law,  declaring  the  same  thing 
as  to  all  other  bonds  except  those  mentioned, 
it  exists  In  regard  to  the  districts  singled  out 
for  legislative  attack.  The  law  Is  a  whole- 
some and  Just  one,  which  prevents  the  ex- 
ploitation of  the  people's  money,  and  saves 
them  from  the  burdens  of  taxation  for  some- 
thing they  never  received.  Being  good  for 
one  district  the  law  prohibiting  the  sale  of 
bonds  for  less  than  par  value,  with  accrued 
Interest  Is  good  for  them  all,  and  the  Legis- 
lature has  no  authority  to  Impair  or  destroy 
this  vested  right 

[4]  It  Is  alleged  in  the  petition,  and  for 
the  purposes  of  this  appeal  the  allegation,  In 
the  absence  of  denial  of  Its  verity,  will  be 
taken  as  true,  that  the  bonds  had  been  plac- 
ed In  the  hands  of  the  county  Judge  by  the 
commissioners'  court,  and  he  was  directed  to 
sell  them,  and  that  no  bond  had  been  requir- 
ed or  given  by  him.  In  article  2601,  Vernon's 
Sayles'  Ann.  Civ.  St  1914,  It  is  provided: 

"Before  the  county  judge  shall  be  authorized 
to  sell  any  of  the  drainage  bonds,  he  shall  ex- 
ecute a  good  and  sufficient  bond,  payable  to  the 
commissioners  of  such  drainage  district,  to  be 
approved  by  such  drainage  commissioners,  for 
an  amount  not  less  than  the  amount  of  the 
bendy  issued,  conditioned  upon  the  faithful  dis- 
charge-of  his  duties." 

Without  the  execution  of  the  statutory 
bond,  the  county  judge  was  not  authorized  to 
negotiate  the  sale  of  the  drainage  bonds,  and 
upon  that  allegation,  had  there  been  no  oth- 
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er,  fbe  iDJimctlon  should  bave  issued.  The 
taxpayers  have  the  right  to  claim  the  statu- 
tory protection  given  them  by  the  execution 
of  a  bond. 

[6]  It  seems  that  the  bonds  voted  by  the 
taxpayers  of  the  district  were  to  run  for  40 
years,  and  it  Is  alleged  In  the  petition  that 
bonds  have  been  Issued,  the  last  of  which 
will  mature  in  25  years.  This  will  of  course 
necessitate  the  levying  of  a  heavier  annual 
tax  than  if  the  last  bond  matured  in  40 
years,  but  if  It  did  not,  the  commissioners' 
court  is  attempting  to  issue  bonds  not  author- 
ized by  the  taxpayers  of  the  district 

The  bonds  must  be  issued  and  sold  ac- 
cording to  the  very  terms  of  the  submission 
of  the  matter  to  the  voters,  and  no  material 
departure  from  the  terms  can  be  tolerated. 
The  bonds  were  voted  to  run  for  40  years, 
to  be  sold  for  their  face  par  value  and  ac- 
crued Interest  by  an  officer  under  bond  as 
required  by  statute.  The  property  of  the 
taxpayers,  to  the  extent  of  the  taxes,  is 
bound  for  the  face  value  of  the  bonds,  no 
matter  for  what  they  inight  be  sold,  and  they 
have  a  vital  interest  in  seeing  that  no  part 
of  the  amounts  shown  by  the  face  of  the 
bonds  is  diverted  from  the  purpose  for  which 
they  were  voted.  They  contracted  to  pay  the 
interest  and  principal  of  the  bonds  so  ar- 
ranged as  to  run  for  40  years,  the  amounts 
realized  to  be  used  for  drainage,  and  not 
that  a  twrtion  of  the  amount  of  the  bonds 
should  be  paid  as  a  discount  to  purchasers, 
and  the  taxpayer  has  the  right  to  Invoke  the 
aid  of  the  courts  to  see  that  the  officers  issue 
and  sell  the  bonds  according  to  law. 

[6]  Assessments  for  taxation  are  made  on 
all  property  held  by  the  owner  on  January 
1st  of  each  year,  and  that  assessment  forms 
the  basis  and  Is  essential  to  the  levy  and  col- 
lection of  taxes.  All  property  held  and  own- 
ed on  the  1st  day  of  January  of  each  year  is 
bound  for  and  subject  to  the  taxes  levied 
during  that  year,  whether  such  levy  be  made 
in  the  beginning,  the  middle,  or  the  last  of 
the  year.  The  rates  of  taxation  for  counties 
or  subdivisions  thereof  are  made  by  the  com- 
missioners' court  It  is  made  the  duty  of  the 
commlsslcmers'  court,  whenever  any  drain- 
age bonds  shall  have  been  voted,  to  levy  and 
cause  to  be  assessed  and  collected  a  tax  upon 
all  property  within  said  drainage  district, 
whether  real,  personal,  mixed,  or  otherwise, 
sufficient  In  amount  annually  to  pay  the  in- 
terest on  such  bonds  as  they  shall  fall  due, 
together  with  an  additional  amount  to  be  an- 
nually placed  in. a  sinking  fund  sufficient  to 
discharge  and  redeem  said  bonds  at  their 
maturity.  Vernon's  Sayles'  Ann.  Civ.  St 
1914,  art  2603.  That  levy  must  be  made  at 
any  time  during  the  year  that  the  issuance 
of  the  bonds  may  be  authorized.  The  tax  is 
levied  as  soon  as  It  has  been  ascertained  that 
the  bonds  have  been  voted,  and  the  levy  is 
made  in  a  sufficient  amount  to  pay  the  whole 


principal  and  interest  divided  Into  annual 
payments.  The  allegation,  therefore,  as  to 
the  tax  being  levied  for  only  a  part  of  the 
year  is  without  merit.  In  this  regard  the 
commissioners'  court  was  following  the  terms 
of  the  law  in  providing  for  the  annual  Inter- 
est and  sinking  fund  sufficient  to  pay  off  the 
bonds  at  maturity. 

[7]  There  was  no  denial  of  the  facts  alleg- 
ed in  the  petition,  and  for  the  purposes  of 
this  appeal  they  must  be  taken  as  true,  and, 
under  the  allegations,  the  case  should  be  held 
in  statu  quo  until  It  is  tried  on  the  merits. 

The  judgment  of  the  lower  court  is  revers- 
ed, and  a  temporary  writ  of  injunction  is 
ordered  by  this  court,  restraining  the  county 
j'Udge  and  commissioners  as  a  court  or  indi- 
vidually from  any  farther  acts  or  proceed- 
ings with  the  drainage  bonds  until  this 
cause  is  tried  on  its  merits,  and  it  is  further 
ordered  that  the  clerk  of  the  district  court 
shall  at  once  issue  the  writ  of  inJuncti<Mi 
herein  allowed. 


KINCHEON  V.  EDWARDS.    (No.  6639.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

Dec.  22,  1915.     Rehearing  Denied 

Feb.  2,  1916.) 

1.  BoTnrnABiES  ®=937  —  Establishuent  — 
Tebtimont  of  SuBVirroB. 

Where,  in  a  suit  to  recover  a  narrow  strip 
of  land  claimed  by  adjoining  owners,  it  concln- 
sively  appeared  that  the  title  of  neither  party 
could  be  based  on  limitations,  and  that  the  east 
boundary  line  of  plaintiff's  tract  called  for  the 
west  bonndarv  line  of  defendant's  tract  and  it 
appeared  probable  that  defendant's  lines  and 
comers  could  be  definitely  ascertained  by  a  prop- 
er survey,  a  surveyor's  testimony  that  in  run- 
ning lines  of  plaintiflfs  land  he  began  at  her 
northwest  corner  and  ran  the  distance  called  for 
in  her  field  notes  for  her  northeast  comer  and 
then  ran  the  course  and  distance  called  for  in 
her  deed  for  her  east  line,  was  insufficient  to 
identify  plaintiff's  east  Une  where  it  appeared 
that  her  field  notes  called  for  no  dlstaiice  for 
either  of  these  lines. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  §S  184-194 ;   Dec.  Dig.  i3=>37.] 

2.  Afpeai.  and  Ebbob  €=^502— Fbeseniaiion 
roR  REvntw— Evidence— Maps. 

Where  it  is  sought  to  present  for  review  evi- 
dence consisting  largely  of  testimony  of  witness- 
es, wherein  they  made  constant  references  to 
maps,  the  statement  of  facts  should  sliow  the 
maps  in  connection  with  the  references  made 
thereto,  so  that  the  testimony  may  be  intelligible 
to  the  reviewing  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §$  2485-2499 ;   Dec.  Dig.  «=» 

Appeal  from  District  Court  Travis  (boun- 
ty; Geo.  Calhoun,  Judga 

Action  by  Maraln  Edwards  against  Tom 
Kinctieon.  From  j'Udgment  for  plalntitC,  de- 
fendant appeals.     Reversed  and  remanded. 

A.  T.  McKean,  of  Austin,  for  appellant 
Dickens  &  Dickens,  of  Austin,  for  appellee. 

JENKINS,  J.  [11  This  is  a  suit  by  appel- 
lee to  recover  of  appellant  a  strip  of  land 
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about  10  feet  wide.  The  controrersy  In- 
Tolves  tbe  true  location  of  the  west  line  of 
appellee's  60-acre  tract  of  land.  Both  appel- 
lant and  appellee  claim  the  land  under  both 
the  five  and  ten  year  statutes  of  litnltatlon. 
The  evidence  Is  insufficient  to  support  Umt- 
tation  in  favor  of  either  party.  This  being 
true,  the  only  way  to  have  arrived  at  a  prop- 
er settlement  of  the  controversy  was  to  estab- 
lish the  true  location  of  the  west  line  of  the 
Kincheon  tract  Both  of  these  tracts,  as 
well  as  adjoining  tracts,  appear  to  have  been 
subdivisions  of  a  large  survey.  Appellant's 
father  and  uncle,  under  whom  he  claims, 
purchased  the  60-acre  tract  above  referred 
to  in  1870.  Appellee's  husband  purchased 
the  tract  owned  by  her  in  1873.  The  field 
notes  of  appellee's  tract  are  as  follows: 

"Beginning  at  the  S.  W.  comer  of  the  Blocker 
83-acre  tract  for  the  N.  W.  corner  of  this  survey ; 
thence  8.  30  W.  to  the  N.  W.  comer  of  Tom 
Kincheoa's  25-acre  tract;  thence  S.  60  E.  to 
John  Penland's  60-acre  tract;  thence  N.  30  B. 
to  the  S.  E.  comer  of  Blocker's  83-acre  tract ; 
thence  N.  60  W.  to  the  beginning,  containing  60 


The  Penland  tract  above  referred  to  is  the 
tract  now  owned  by  appellant  It  will  thus 
be  seen  that  the  east  boundary  line  of  ap- 
pellee's tract  calls  for  the  west  boundary  line 
of  appellant's  tract  Appellant's  field  notes 
call: 

"Beginning  on  a  stone  monnd  in  the  west 
boundary  line  of  E.  S.  Berry's  tract  and  N.  E. 
corner  of  Harper's  tract;  thence  S.  30  E.  624.4 
vrs.  to  a  stone  mound  in  Berir'a  line,  from 
which  an  elm  6  in.  dia.  brs.  S.  67  B.  14  vrs. ; 
another  8  in.  dia.  brs.  S.  17  E.  13  vrs. ;  thence 
K.  60  W.  462  vrs.  to  a  stone  mound  from  which 
a  live  oak  10  in.  dia.  bra.  S.  38%  W.  27  vrs. ; 
thence  S.  SO  W.  624.4  vrs.  to  a  stone  mound  in 
Harper'a  N.  Hne;  thence  S.  603  vrs.  with  Har- 
per's line  to  beginning." 

It  will  thus  be  seen  that  appellant's  field 
notes  not  only  call  for  lines  and  comers  of 
other  surveys,  but  also  call  for  bearing  trees 
at  his  northeast  and  northwest  comers,  and 
It  is  probable  that  his  Unas  and  comers  can 
be  definitely  ascertained  by  a  proper  survey. 

A  surveyor  testified  for  appellee  that  he 
ran  out  appellee's  land,  beginning  at  her 
northwest  comer,  and  ran  the  distance  called 
for  In  appellee's  field  notes  for  her  northeast 
comer,  and  then  ran  the  course  and  distance 
called  for  in  appellee's  deed  for  her  east  line. 
Appellee's  field  notes  call  for  no  distance  for 
either  of  these  lines,  and  It  is  evident  that 
the  survey  does  not  aid  in  identifying  her 
east  line,  wliich,  as  stated,  is  the  west  Une 
of  appellant's  survey. 

[2]  This  is  another  record  in  which  the 
testimony  as  to  the  location  of  lines  consists 
largely  in  witnesses  saying  "At  this  point" 
(indicating),  and  "Over  here"  (indicating), 
and  "To  a  p<tot  here"  (indicating);  the  ref- 
erence being,  as  appears  from  the  record,  in 
part  to  a  map  on  the  floor,  and  in  part  to  a 
map  in  the  hand  of  the  witness.  Such  testi- 
mony does  not  show  in  any  intelligent  way 
wbat  the  testimony  of  the  witness  was;  and 


we  again  warn  attorneys,  as  we  have  had 
occasion  to  do  in  other  cases,  that  If  they  do 
not  make  their  statements  ot  facts  indicate 
what  Uie  testimony  was,  the  case  will  be  af- 
firmed for  want  of  a  correct  statement  of 
facts. 

For  the  reason  that  the  evidence  in  this 
case  is  insufficient  to  support  the  verdict 
and  judgment,  this  case  is  reversed  and  re- 
manded for  another  trial. 

Reversed  and  remanded. 


MISSOURI,  K.  &  T.  RY.  00.  OF  TEXAS  v. 
EVANS.     (Na  5654.)  • 

(Court  of  Civil  Appeals  of  Texas.    Austin.    Jan. 

12,  1916.     Rehearing  Denied 

Feb.  16, 1916.) 

1.  Railboadb    «s>108  —  ConarBucmoK    of 

TBAOK— CUI,VEBT8— SlATCTOBT    PbOVISIOHS. 

A  railroad  company  failing  to  construct, 
as  required  by  Rev.  St.  art  6405,  necessary  cul- 
verts in  an  embankment  is  liable  for  all  damages 
of  which  the  failure  was  the  proximate  cause, 
and  the  company  should  have  reasonably  antici- 
pated that  water  accumulating  for  want  ot  nec- 
essary culverts  would  wash  away  the  embank- 
ment, and  in  so  doing  not  only  dirt  but  John- 
son grass  roots,  if  any,  in  the  onbankment, 
would  be  carried  on  the  adjacent  land  below, 
to  the  damage  of  the  owner  thereof. 

[Ed.   Note.— For   other  cases,   see   Railroads, 
Cent  Dig.  a  833-336;   Dec  £Mg.  «=9l08.] 

2.  Triajc  «=9260— iNOTBUonoiiB— RiqtJBSTS. 

Where,  in  an  action  against  a  railroad  com- 
pany negligently  failing  to  construct  necessary 
culverts  in  an  embankment  whldi  was  washed 
away  and  on  the  adjacent  land,  the  court  sub- 
mitted to  the  jury  the  issue  whether  the  market 
value  of  the  land  was  injured  by  the  spread  of 
Johnson  grass  cArried  with  Uie  embankment  on- 
to the  land,  so  that  the  jury  could  not  have 
found  for  plaintiff  without  finding  a  depredation 
in  the  market  value  of  the  land  by  reason  of  the 
spread  of  Johnson  grass  on  it  the  refusal  to 
charge  that,  though  the  jury  found  that  the  com- 
pany was  negligent  in  the  construction  of  the 
embankment,  and  that  by  reason  thereof  John- 
son grass  had  been  washed  on  plaintiff's  land, 
yet,  unless  they  found  that  the  negligence  Injur- 
ed the  market  value  of  plaintiff's  premises,  the 
verdict  must  be  for  the  company,  was  not  erro- 
neous. 

Id.  Note. — For  other  cases,  see  Trial,  Cent 
H  651-669;    Dec.  Dig.  <8=s>260.] 

3.  Railboads    ^=>114  —  CoiTErrBUCTioir    of 
.  Railboad    Tbaok— Nbsuobrob— Evidsmck 

— Instbuciions. 

Where,  in  an  action  against  a  railroad  com- 
pany for  negligently  failing  to  construct  culverts 
m  an  embankment  which,  with  Johnson  grass 
thereon,  was  carried  by  flood  on  the  land  of 
plaintiff,  the  evidence  showed  that  there  was  a 
large  amount  of  Johnson  grass  roots  deposited 
on  plaintiff's  land  immediately  after  the  flood, 
and  that  there  was  an  increased  amount  of  the 
grass  growing  on  his  land  in  the  season  follow- 
ing, and  a  witness  testified  that  he  cultivated 
the  land  adjoining  plaintiff's  land,  and  that  his 
land  was  overflowed,  and  a  part  of  the  embank- 
ment was  washed  thereon,  that  by  cultivating 
his  land  he  kept  the  grass  thereon  down  in  a 
large  measure,  and  that  if  plaintiff's  land  had 
been  cultivated  in  the  same  manner,  the  grass 
there  in  a  large  measure  could  have  been  de- 
stroyed, it  was  not  error  to  refase  to  charge 
that  if  the  Jury  found  that  there  was  more 
Johnson  grass  on  plaintiff's  land  after  the  flood 
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than  there  was  before,  but  such  increase  was 
caused  from  plaintiff  not  properly  working  his 
land,  the  verdict  should  be  for  the  company,  was 
not  erroneous;  for,  if  the  increase  of  the  grass 
could  have  been  prevented  by  an  increased 
amount  of  cultivation,  plaintiff,  trader  a  proper 
pleading,  could  have  recovered  the  increased  cost 
of  cultivation  rendered  necessary  by  the  deposit 
of  the  grass  on  the  land. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  %%  365-371 ;   Dec.  Dig.  «S=>114.] 

4.  Trial  «=»191— Instructions— Weight  or 
Testimony. 

An  instruction  in  an  action  against  a  rail- 
road company  negligently  failing  to  construct 
culverts  in  an  embankment  which  was  hj  flood 
washed  on  plaintiff's  land  that,  if  the  rainfalls, 
surface  or  flood  water  that  caused  the  embank- 
ment to  crumble,  if  it  did,  and  that  washed  up 
Johnson  grass  and  roots  thereof  onto  plaintiff's 
land,  "as  alleged,"  was  such  an  unprecedented, 
etc.,  was  not  objectionable  as  assummg  that  the 
Johnson  grass  roots  were  washed  on  plaintiff's 
land ;  for  the  wsrds  "as  alleged"  did  not  assume 
that  the  facts  as  alleged  were  proven. 

[Ed,  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  fS  420-431,  435;    Dec.  Dig.  <&=>19l.] 

5.  Railroads  ^=>114r— Constbuction  of  Em- 
bankment —  Gt;X,VBBT8  —  Negliqence  — 
Evidence. 

Evidence  held  to  justify  a  finding  that  a 
railroad  company  negligently  failed  to  construct 
culverts  in  an  embankment  on  which  there  was 
Johnson  grass,  and  that  in  consequence  thereof 
the  embankment  and  the  grass  were  washed  by 
flood  on  plaintiff's  land. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  Si  365-371;   Dec.  Dig.  <g=»114.] 

Appeal  from  District  Court,  Bell  County ; 
John  D.  Robinson,  Judge. 

Action  by  J.  E.  Evans  against  tbe  Missouri, 
Kansas  &  Texas  Railway  Company  of  Texas. 
From  a  Judgment  for  plaintiff,  .defendant  ap- 
peals.   Affirmed. 

Chas.  C.  Huff  and  A.  H.  McKnlght,  both 
of  Dallas,  and  Jas.  B.  Hubbard,  of  Belton, 
for  appellant 

JENKINS,  J.  Appellee  owned  a  farm  of 
250  acres  in  the  valley  of  Little  River.  Ap- 
pellant constructed  Its  railway  north  and 
south  across  the  bottom  of  said  river  and 
along  the  western  border  or  upper  side  of 
appellee's  land.  On  December  2,  1913,  the 
surface  water  and  overflow  from  tbe  river 
washed  awiay  the  roadbed  of  appellant  ad- 
joining appellee's  land.  The  appellant  had 
permitted  Johnson  grass  to  grow  upon  its 
roadbed,  and  the  same  was  filled  with  the 
roots  of  the  grass.  Appellee  alleged  that 
appellant.  In  constructing  its  roadbed,  fail- 
ed to  construct  the  necessary  culverts  and 
sluices  through  and  under  the  same  as  the 
natural  lay  of  the  land  required  for  the  neces- 
sary drainage  of  tbe  land  above  said  road- 
bed, by  reason  of  which  the  natural  flow 
of  surface  and  flood  water  was  imi)ounded 
and  accumulated  In  such  an  amount  on  the 
upper  or  west  side  of  the  embankment  or 
roadbed  as  caused  the  same  to  crumble  and 
the  earth,  together  with  the  Johnson  grass 
therein,  to  be  deposited  upon  appellee's  land. 


to  his  damage  In  the  sum  of  $5,000.  Appel- 
lee recovered  Judgment  for  $750. 

[1]  Appellant  assigns  error  upon  the  action 
of  the  court  In  overruling  its  general  demur- 
rer. In  this  there  was  no  error.  Appellee 
did  not  allege  negligence  upon  the  part  of 
appellant  in  permitting  Johnson  grass  to 
grow  upon  Its  right  of  way.  The  ground  of 
complaint  was  that  appellant  did  not  con- 
struct the  necessary  sluiceways,  as  requir- 
ed by  the  statute.  Rev.  Stats,  art  «4Mi.. 
Such  failure  to  comply  with  the  statute 
would  render  appellant  liable  for  all  of  tbe 
damages  of  which  It  was  the  proximate 
cause.  It  should  have  been  reasonably  an- 
ticipated In  such  case  that  water  accumulat- 
ing by  reason  of  the  want  of  necessary  cul- 
verts and  sluices  as  required  by  tbe  natural 
lay  of  the  land  would  wash  away  the  em- 
bankment upon  which  tbe  track  was  located, 
and  In  doing  so  that  It  would  carry,  not  only 
the  dirt,  but  the  Johnson  grass  roots.  If  any 
therein,  upon  tbe  adjacent  land  below;  and, 
while  it  might  not  be  negligence  for  the  rail- 
road company  to  permit  the  Johnson  grass 
to  grow  upon  its  right  of  way,  It  should  be 
required  to  anticipate  that.  If  the  dump  or 
embankment  was  washed  away,  It  would 
carry  with  it  the  Johnson  grass  roots.  It 
Is  somewhat  similar  to  the  case  of  a  rail- 
road running  its  train  at  a  high  rate  of  speed. 
Such  speed  might  not  be  negligence  upon  a 
good  roadbed,  but  would  be  upon  a  roadbed 
out  of  repair ;  which  Is  to  say  that  in  doing 
any  particular  act  a  party  Is  required  to  take 
Into  consideration  the  conditions  under  which 
It  Is  done. 

The  pleadings  raised  the  Issue  as  to  wheth- 
er the  roadbed  was  constructed  with  proper 
culverts  and  sluices,  and  the  evidence  sus- 
tains the  finding  of  the  Jury  that  it  was  not, 
for  which  reason  the  court  did  not  err  In 
refusing  to  give  a  peremptory  Instruction 
In  favor  of  appellant 

[2]  Appellant  requested  Uie  following  spe- 
cial charge,  which  was  refused: 

"Tou  are  charged  that,  although  you  may  find 
that  tbe  defendant  had  been  negligent  in  the 
construction  and  maintenance  of  its  passage- 
ways adjacent  to  plaintiff's  premises,  and  by 
reason  thereof  Johnson  grass  bad  been  washed 
upon  plaintiff's  land,  and,  although  you  may 
find  that  the  defendant  had  been  negligent  in  the 
manner  charged  by  plaintiff,  yet,  unless  you  fur- 
ther find  that  these  acts  or  some  of  them  on  the 
part  of  defendant  have  injured  the  market  value 
of  plaintiff's  premises,  you  will  return  a  verdict 
in  favor  of  the  defendant" 

The  proposition  submitted  under  the  as- 
signment with  reference  to  the  refusal  of 
this  charge  Is  that  defendant  was  entitled  to 
have  an  afllrmatlve  finding  of  the  Jury  on 
the  question  whether  tbe  market  value  of 
tbe  premises  had  been  diminlslted  by  the 
spread  of  tbe  grass.  The  charge  does  not 
require  an  afllrmatlve  finding  on  this  Issue, 
but  only  that.  If  tbe  Jury  should  find  that 
appellee  had  not  been  Injured  by  any  of  tlie 
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acts  complained  of,  they,  would  find  for  the 
appellant,  The  court  aubutltted  the  Issue  to 
the  Jury  as  to  whether  or  not  the  market 
▼alne  of  appellee's  land  was  Injured  by  the 
spread  of  Johuson  grass  thereon,  and  the 
jary  could  not  have  found  for  plaintiff  under 
the  Charge  of  the  court  without  finding  a 
depredation  in  the  market  value  of  appel- 
lee's land  by  reason  of  the  spread  of  John- 
eon  grass  upon  it  We  do  not  see  how  the  re- 
quested charge  could  have  aided  the  jury  in 
arriving  at  their  verdict  or  could  have  been 
beneficial  to  appellant.  The  testimony  sus- 
tains the  finding  of  the  Jury  that  appellee's 
land  was  injured  by  such  spread  of  John- 
son grass  thereon.  The  doctrine  announced 
in  Neely  v.  RaUway  Co.,  96  Tex.  274,  72  S. 
W.  159,  and  recognized  by  this  court  in 
Bangle  v.  Railway  Co.,  140  S.  W.  375,  is  not 
applicable  to  the  facts  of  this  case.  In  the 
Neely  Case  the  railway  company,  in  planting 
Bermuda  grass  upon  its  right  of  way,  did 
that  which  it  had  the  legal  right  to  do.  In 
the  instant  case  appellant  violated  a  pro- 
vision of  the  statute  in  not  properly  con- 
structing its  roadbed. 

[S]  Appellant's  fourth  assignment  of  error 
Is  as  to  the  refusal  of  the  court  to  give  the 
following  special  charge: 

"Toa  are  charged  that,  if  you  find  from  the 
evidence  that  there  was  more  Johnson  grass  on 

Slaintiff's  laud  after  the  flood  of  December, 
913,  than  there  was  before  the  flood,  and  if  you 
further  find  that  such  increase  in  the  amount 
of  Johnaon  grass  thereon  was  caused  from  plain- 
tiff's not  properly  working  said  land,  you  wiU 
find  for  the  defendant" 

The  evidence  showed  that  there  was  a 
large  amount  of  Johnson  grass  roots  deposit- 
ed upon  appellee's  land  immediately  after 
the  flood,  and  that  there  was  an  increased 
amount  of  Johnson  grass  growing  upon  his 
land  in  the  season  following.  A  witness  for 
appellant  teatifled  that  be  cultivated  the  land 
adjoining  appellee's  land,  and  that  his  land 
vt&B  overflowed  and  a  part  of  the  embank- 
ment constituting  appellant's  railway  dump 
vr&a  washed  upon  his  land.  He  further  tes- 
tified that  by  cultivating  his  land  he  was  en- 
abled to  keep  the  Johnson  grass  thereon 
down  In  a  large  measure,  and  that,  in  his 
opinion,  if  appellee's  land  had  been  culti- 
vated In  the  same  manner  that  the  witness 
cultivated  his  land,  the  Johnson  grass  could, 
in  a  large  measure,  have  been  destroyed.  It 
will  be  observed  that  the  charge  requested 
does  not  submit  the  issue  as  to  whether  or 
not  Johnson  grass  roots  were  deposited  up- 
on api)eUee's  land,  nor  whether  or  not  fail- 
are  to  work  the  land  was  the  sole  cause  of 
the  increase  of  Johnson  grass  on  appellee's 
land,  but  only  whether  or  not,  by  properly 
working  his  land,  the  Increased  amount  of 
Johnson  grass  thereon  could  have  been  pre- 
vented. It  was  shown  by  the  evidence  that 
some  Johnson  grass  was  growing  upon  appel- 
lee's land  before  the  flood  and  that  the  same 
was  greatly  increased  in  the  following  year. 
it  8u(:b  increase  could  have  been  prevented 


by  an  increased  amount  of  cultivation,  it 
does  not  follow,  as  is  assumed  in  the  charge 
requested,   that  appellee   would   not  be   en- 
titled to  any  damages  by  reason  of  the  de- 
posit of  Johnson  grass  roots  on  his  land.    In 
such  event,  by  proper  pleading  and  testimony, 
it  might  have  been  shown  tlmt  the  measure 
of  appellee's  damage  would  have  been  the 
i  increased  cost  of  the  cultivation  rendered 
I  necessary  by  the  deposit  of  Johnson  grass 
I  roots  on  appellee's  land.    But  in  no  event 
I  should  the  Jury  have  been  Instructed  to  find 
I  for  the  defendant,  if  he  suffered  injury  aa  the 
I  proximate  result  of  the  unlawful  acts  of  ap- 
pellant 

[4]  We  do  not  think  that  the  charge  of 
the  court  is  subject  to  the  criticism  that  it 
was  upon  the  weight  of  the  testimony,  as 
alleged  in  the  fifth  assignment  of  error. 
The  portion  of  the  charge  complained  of  is  as 
follows: 

"If  you  find  that  the  rainfalls,  snrface  or  flood 
water  that  caused  said  embanlmient  to  crumble, 
if  it  did,  and  that  washed  up  the  Johnson  grass 
and  roots  thereof  on  plaintiETs  land,  as  alleged, 
was  such  an  unprecedented,"  etc 

Appellant  alleged  that  the  washing  away 
of  Its  embankment  was  caused  by  an  unprec- 
edented flood,  and  this  portion  of  the  charge 
was  applicable  to  such  plea.  The  complaint 
ia  that  the  court  here  assumes  that  the  John- 
son grass  roots  were  washed  upon  plalntltTs 
land.  Under  the  previous  portions  of  the 
charge  the  Jury  could  not  have  found  for  ap- 
pellee, without  speciflcally  finding  that  John- 
son grass  roots  were  washed  upon  his  land. 
The  language  used  in  this  portion  of  the 
charge  "as  alleged"  we  do  not  think  assumes 
that  the  facts  as  alleged  were  established  by 
the  evidence,  but  that  the  same  is  equivalent 
to  the  expression  "as  claimed";  and,  taking 
the  whole  charge  together,  it  is  plain  that 
the  Jury  could  not  have  been  misled  by  the 
language  complained  of. 

[E]  The  sixUi  and  last  assignment  of  er- 
ror Is  that  the  verdict  of  the  Jury  is  unsup- 
ported by  the  evidence.  In  that: 

"The  evidence  does  not  show  that  defendant's 
embankment  which  contained  Johnson  grass  and 
Johnson  grass  roots  was  washed  away  by  the 
flood  over  and  across  plaintiflTs  land,  but  [and] 
it  does  not  show  that  the  depositing  of  Johnson 
grass  or  Johnson  grass  roots  upon  plaintiff's 
land,  if  any  was  so  deposited,  was  the  proximate 
result  of  any  negligence  or  any  act  or  omission 
on  the  part  of  the  defendant" 

It  is  true  that  appellee,  upon  cross-exam- 
ination, testified  that  there  was  Johnson 
grass  growing  upon  land  above  the  embank- 
ment, and  that  the  roots  of  such  grass  may 
have  been  washed  up  and  deposited  upon 
his  land,  and  that  he  could  not  identify  any 
of  the  Johnson  grass  roots  found  upon  his 
land  as  coming  from  appellant's  embank- 
ment The  evidence  does  show,  however,  not 
only  that  there  were  a  great  many  of  such 
roots  deposited  upon  appellee's  land,  but 
that  they  were  in  greater  quantities  next  to 
the  railfoad  track.  While  this  evidence  as 
to  the  identify  of  the  Johnson  grass  roots 
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deposited  on  appellee's  land  wltb  tbose  that 
were  In  the  embankment  Is  drcnmstantlal, 
It  Is  sufScient  to  sustain  the  finding  of  tibe 
Jury  that  such  roots  were  washed  from  ap- 
pellant's embankment  npon  appellee's  land, 
tor  which  reason  said  assignment  of  error 
Is  overruled. 

Finding  no  error  of  record,  the  Judgment 
of  the  trial  conrt  Is  affirmed. 

Affirmed. 


COONBT  V.  EASTMAN  et  al  (No.  617.) 

(Ck)art  of  Civil  Appeals  of  Texas.    El  Paso. 
Feb.  10, 1916.) 

1.  judomekt  «s>101  —  pucadino  «=>129  — 
Genebai,  DeniaIj— Aduibsionb. 

In  an  action  to  foreclose  vendor's  lien  notes, 
where  the  petition  averred  on  information  and  be- 
lief that  defendant,  who  was  not  the  holder  of  the 
equity  of  redemption,  had  agreed  with  an  own- 
er to  discharge  such  notes,  a  general  denial  does 
not,  under  Kev.  St.  1911,  art.  1902,  as  amended 
by  Acts  33d  Leg.  c.  127,  providing  that  any  fact 
not  denied  by  defendant,  or  as  to  which  he  does 
not  deny  his  having  knowledge  or  information 
sufficient  to  form  a  belief,  shall  be  taken  as  con- 
fessed, put  such  averments  in  issue,  and  there- 
fore a  default  judgment  may  be  taken  on  such 
undenied  allegations. 

[Ed.  Note. — ^For  other  cases,  see  Judgment, 
Cent  Dig.  {{  168-170;  Dec  Dig.  <S=»101; 
Pleading,  Cent  Dig.  H  270-276;  Dec.  Dig.  <8=> 
129.] 

2.  Yerdob  and  PcBonABEB  «s>261  —  lams 
Notes— En  fobceuknt. 

Holders  of  vendor's  lien  notes  may  enforce 
an  agreement  between  defendant  and  an  owner 
of  the  equity  of  redemption  that  defendant 
should  discharge  snch  notes. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  fi  674-686,  688-696; 
Dec.  Dig.  (S=3261.] 

S.  JuDouxNi  ^=>  101— Default  JuDoifSNT— 

PI.EADIN08  TO   SUSTAIN. 

In  an  action  to  foreclose  vendor's  lien  notes 
on  land  of  which  defendant  was  not  the  owner, 
the  petition  averred  upon  information  and  belief 
that  defendant  had  agreed  in  writing  with  the 
holder  of  the  equity  of  redem];>tion  to  discharge 
such  notes.  There  was  no  averment,  however, 
that  plaintiff  was  the  holder  of  such  notes,  and 
it  appeared  that  the  owner  of  the  equity  of  re- 
demption was  not  personally  bound  to  discharge 
them.  Held  that,  in  view  of  Rev.  St  1911,  art 
1827,  as  amended  by  Acts  33d  Leg.  c.  127,  re- 
quiring the  petition  to  contain  a  full  and  clear 
statement  of  the  cause  of  action,  the  petition 
was  insufficient  to  sustain  a  default  judgment 
against  defendant;  the  only  averments  con- 
cerning defendant's  liability  being  hearsay, 
which,  If  proven,  would  not  support  a  judgment 
[Ed.  Note. — For  other  cases,  see  Judgment 
Cent  Dig.  U  168-170;    Dec  Dig.  <8s>101.] 

4.  Pleading  4=3286— Avenduent  of  Anbweb. 
In  such  case  defendant,  a  nonresident,  filed 
a  general  denial.  When  the  case  was  called  for 
trial  at  the  December  term  plaintiff,  over  de- 
fendant's objection,  dismissed  as  to  the  holder  of 
the  equity  of  redemption  who  was  not  served  in 
time  to  he  proceeded  against  at  such  term.  De- 
fendant seasonably  moved  for  leave  to  amend  his 
answer,  but  was  denied,  and  default  judgment 
rendered  against  Iiim.  The  amendment  offered 
was  that  the  agreement  to  discharge  the  vendor's 
lien  notes  was  unenforceable  because  the  holder 
of  the  equity  of  redemption  did  not  perform  his 
agreement.     Held  that,   while   under  Rev.   St 


1911,  arts.  1824,  1825,  and  district  court  mle 
27  (142  8.  W.  xix)  snch  courts  have  the  power 
to  fix  the  time  for  filing  pleadings  and  amend- 
ments thereto,  yet  an  amendment  should  not  be 
denied  where  no  Injury  to  the  qther  side  can  re- 
sult and  it  is  in  the  interests  of  jnstice ;  hence 
it  was  improper  to  deny  defendant  leave  to  file 
his  amendment  setting  up  a  good  defense;  for 
defendant  might  well  have  assumed  that  plain- 
tiff would  not  go  to  trial  without  the  holder  of 
the  equity  of  redemption,  and  the  amendment 
was  requested  before  an  annotmcement  of  ready. 
[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  8i  601.  605;   DecDig.  *=»236.] 

Error  from  District  Court,  Reeves  Cono- 
ty ;  S.  J.  Isaacks,  Judge. 

Action  by  Newton  Eastman  against  P.  Al- 
bert Cooney  and  others.  There  was  a  Judg- 
ment for  plaintiff,  and  defendant  Cooney 
brings  error.    Reversed  and  remanded. 

Clay  Cooke,  of  Pecos,  for  plaintiff  In  error. 
Spencer  B.  Pugh,  of  El  Paso,  Leslie  A.  Need- 
ham,  of  Chicago,  IlL,  and  Rosa  &  Hubbard, 
of  Pecos,  for  defendants  In  error. 

HARPER,  0.  J.  Appellee  recovered  k 
judgment  against  appellant,  Cooney,  and  oth- 
ers for  the  sum  of  $1,786.60,  being  the  amount, 
principal.  Interest,  and  attorney's  fees  due 
upon  notes  1  and  2  of  a  series  of  four 
notes.  Appellant,  Cooney,  urges  that  there 
Is  neither  pleading  nor  proof  to  support  the 
judgment  against  him. 

The  allegations  In  appelleesT  trial  petition 
which  In  any  wise  state  a  cause  of  action 
against  appellant  are:  That  the  four  notes 
were  executed  by  defendant  A.  B.  Heath, 
trustee,  by  H.  B.  Heath,  attorney  in  fact,  and 
delivered  to  Dandridge  and  Pugh ;  that  they 
recite  that  they  were  executed  in  part  pay- 
ment of  the  purchase  money  of  certain  lands 
and  the  usual  redtal  of  vendor's  lien;  that 
thereafter,  and  before  the  maturity  of  any 
or  either  of  said  notes,  the  said  Spencer  B. 
Pugh,  by  written  Indorsement  thereon,  trans- 
ferred notes  1  and  2  for  a  valuable  consid- 
eration, and  guaranteed  the  payment  of  each 
of  said  notes  at  maturity  on  demand,  waiv- 
ing demand  and  protest  on  nonpayment 
thereof  to  this  plaintiff;  and  that  at  and 
before  the  purchase  by  this  plaintiff  of  said 
notes  numbered  1  and  2,  respectively,  the 
defendant  John  B.  Dandridge  and  B.  Leslie 
Cole,  each  respectively,  for  and  In  receipt 
of  a  valuable  consideration,  indorsed  In  blank 
each  of  said  notes  numbered  1  and  2,  re- 
spectively. 

"Your  petitioner  further  charges,  upon  infor- 
mation and  beUef,  that  the  said  P.  Albert  Coon- 
ey, on  or  about  the  month  of  June,  1912,  enter- 
ed into  a  certain  contract  in  writing  with  tlie 
defendant  H.  E.  Heath,  who,  on  said  date  and 
prior  thereto  was  the  owner  of  the  equity  in  the 
premises  hereinbefore  described,  wherein  and 
whereby  the  said  Albert  Cooney,  for  a  valuable 
consideration,  promised  and  agreed  to  pay  and 
discharge  each  of  the  notes  numbered  1  and  2 
then  and  now  owned  by  your  petitioner,  and 
that  your  petitioner,  in  addition  to  the  foreclo- 
sure of  the  lien  of  said  notes  1  and  2,  is  enti- 
tled to  a  personal  judgment  for  the  sum  due  and 
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owing  TOtbP  peHtioaer,*'  ete^  against  defendant 
P.  AUmrt  Oooney,  etc 

[1]  It  Ui  admitted'  that  thae  was  no  eyl- 
denoe  addnoed  upon  liie  trial  in  proof  of  tbe 
allegation  that  Cooney  agreed  wltb  Heath  to 
pa;  and  discharge  the  notes  aaed  on,  bat 
api)ellee  contends  that,  the  allegations  not 
having  been  Bpecdflcally  denied,  under  article 
1902,  B.  S.,  as  amended  by  Acts  33d  Leg.  e. 
127.  they  are  taten  as  confessed ;  therefore 
no  proof  Is  necessary. 

The  defendant  simply  filed  a  general  de- 
nial, and  in  no  way  specifically  denied  the 
allegation  relied  upon  to  sustain  the  judg- 
ment by  defonlt.  Under  this  statute  a  gen- 
eral denial  Is  not  snfflcient  to  prevent  Judg- 
ment by  default,  nor  is  It  sufficient  to  pei^ 
mit  defendant  to  controvert  the  allegations 
in  plalntUTs  petition.  Spencer  v.  Levy^  173 
S.  W.  660.  So^  it  the  plaintiff's  allegations 
copied  above  are  sufBctent  to  -  charge  lia- 
bllity  of  the  defendant  to  the  plaintiff  upon 
the  notes  sued  npon,  then  this  assignment 
Is  without  merit. 

[2, 3]  There  are  no  allegations  charging 
that  appellant,  Oocmey,  was  primarily  Uable. 
It  Is  not  ciharged  that  he  was  a  maker  or 
an  Ihdorser  of  the  note,  but  the  allegation 
Is,  "your  petition  charges  upon  Information 
and  belief'  that  Cooney  agreed  in  writing 
with  defendant  H.  B.  Heath  to  pay  and  di»- 
cbarge  the  notes  sued  upon.  There  Is'  no 
allegation  that  the  plaintiff  was  at  the  time 
of  filing  the  suit  the  legal  owner  and  holder 
of  the  notes  sued  upon.  These  allegations  do 
not  bring  appellee  within  the  provisions  of 
article  1827,  as  amended  chapter  127,  Acts 
1913,  that  the  petition  shall  contain  a  "fuU 
and  clear  statement  of  the  cause  of  action." 
If  this  was  evidence  upon  the  trial  of  the 
case,  it  would  simply  be  hearsay,  and  not 
anflScient  to  be  the  basis  of  a  Judgment; 
much  less  then  must  its  probative  force  be, 
when  reduced  to  its  final  analysis,  as  an 
allegation  in  the  petition,  for  by  failing  to 
answer  Cooney  simply  admitted  that  plain- 
tiff had  heard  and  believed  that  he  (Cooney) 
bad  agreed  in  writing  to  pay  the  notes.  Nor 
do  they  bring  him  within  the  well-establish- 
ed rule  of  law  that: 

"The  liability  of  defendant  to  the  plaintiff  on 
the  cause  o£  action  for  which  the  suit  is  brought 
most  be'  distinctly  averred.  It  is  not  sufficient 
to  show  a  right  of  action  in  other  parties,  wliich, 
as  a  matter  of  inference,  It  may  be  supposed  the 
plaintiff  ia  entitled  to  assert,*'  Colberteon  v. 
Beeson,  80  Tex.  76. 

The  allegation  that  Cooney  agreed  with 
H.  B.  Heath  to  pay  the  notes  is  not  equiva- 
lent to  charging  that  am>ellant  agreed  with 
appellee  that  he  (appellant)  would  pay  the 
notes  tn  the  hands  of  him  (appellee).  Ac- 
cording to  the  allegations,  H.  B.  Heath  is 
not  charged  with  liability  upon  the  notes 
In  question  at  any  time.  He,  as  attorney  in 
fact,  executed  the  notes  for  A.  B.  Heath, 
trustee.  True,  it  is  alleged  that  Heath  was 
the  owner  of  the  equity  in  the  lands,  but 
there  Is  no  showing  as  to  how  such  equl- 
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ty  was  acquired  that  It  might  be  refuted. 
The  petition  therefore  shows  no  cause  of 
action  against  (Tooney,  and  the  recovery 
therefore  cannot  be  maintained.  Sneed  v. 
Moodle,  24  Tex.  160,  and  cases  there  dted. 
There  Is,  however,  no  doubt,  that  upon  suf- 
ficient allegations  and  proof  appellee  could 
enforce  Cooney's  promise  to  pay  the  debt 
of  HeatiL  McCown  v.  Schrimpf,  21  Tex. 
22,  73  Am.  Dea  221;  Stadler  v.  TaUey,  8 
WUlaon,  Civ.  Cas.  C*.  Aw>.  |  472;  Mathonl- 
can  T.  Scott,  87  Tex.  396,  28  S.  W.  1063; 
Spann  v.  Cochran,  63  Tex.  240;  Bank  v. 
Texas,  etc.,  74  Tex.  421, 12  S.  W.  101. 

[4]  The  sixth  assignment  reads: 

"The  court  erred  in  overruling  the  defendant's 
motion  for  a  new  trial  because  said  motion 
showed  a  good  and  valid  defense  to  the  cause  of 
action  so  far  as  a  judgment  against  the  said  P. 
Albert  Cooney  is  concerned,  in  that  said  judg- 
ment against  him  was  rendered  aa  by  default 
because  of  a  certain  alleged  allegation  in  plain- 
tifTs  petition,  which  the  court  held  was  not  de- 
nied by  the  said  defendant  Cooney,  and  the 
court  had  theretofore  refused  the  defendant 
Cooney  permission  and  leave  to  deny  said  alle- 
gation, and  had  refused  to  permit  the  defendant 
Cooney  to  deny  said  allegation,  and  had  .refused 
to  permit  the  defendant  Cooney  to  deny  same 
prior  tn  the  trial  of  said  cause,  and  had  refused 
to  continue  said  cause  upon  the  application  of 
the  defendant  Cooney  to  give  him  an  opportuni- 
ty to  contest  said  allegation  and  bis  motion  for 
a  new  trial  showed  a  good  and  valid  defense  to 
said  allegation  of  the  petition  attempting  to 
charge  a  personal  liability  against  the  defendant 
Cooney,  and  that  same  was  false  and  unfounded, 
and  said  motion  for  a  new  trial  should  have  been 
granted." 

The  amended  petition  upon  which  the  judg- 
ment is  predicated  was  filed  September  8, 
1914.  Defendant  Cooney  was  served,  by  de- 
livering notice  to  him,  as  nonresident,  in 
Chicago,  111.,  on  the  9th  day  of  November, 
1914.  Defendant  Cooney  filed  a  formal  an- 
swer. At  the  time  of  filing  this  answer  Ida 
D.  Cary,  who  then  owned  the  legal  title 
to  the  land  upon  which  the  lien  existed,  was 
a  party  defendant.  Citation  was  served  up- 
on the  last-named  defendant  one  day  too 
late  for  the  December  term  of  court.  When 
the  cause  was  called  for  trial,  plaintiff  dis- 
missed as  to  said  Cary,  over  the  objections 
of  Cooney,  Whereupon  Cooney  asked  leave 
to  amend  his  answer,  which  was  refused  by 
the  court,  whereupon  jury  was  impaneled. 
The  notes  1  and  2  were  introduced  in  evi- 
dence, and  testimony  of  witnesses  as  to  the 
ownership  of  notes  numbered  3  and  4  was  in- 
troduced. The  court  then  submitted  one 
special  issue  to  the  jury,  i.  e. :  "Is  def aidant 
Cooney  the  owner  of  notes  8  and  4?"  The 
answer  was:  "Now"  Then  a  personal  judg- 
ment was  entered  against  defendant  Cooney 
for  the  amount,  principal,  interest,  and  at- 
torney's fees  of  notes  1  and  2,  which  judg- 
ment recites: 

"It  appearing  to  the  court  from  the  uncontro- 
verted  facts  confessed  by  the  pleadings  and  prov- 
ed on  the  trial  of  this  cause  that  the  plamtiff 
should  recover,"  etc. 

Within  the  time  prescribed  defendant 
Cooney  filed  hU  motion  for  new  trial.    This 
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was  overruled.  The  motloo  contained  the 
following  allegations  as  to  bis  liability  ap: 
on  the  notes  numbered  1  and  2: 

"Defendant  arriTed  in  Pecos  December  28, 
1014,  said  cause  was  immediately  called  for 
trial,  and  defendant  had  no  time  to  consult  hia 
counsel  or  prepare  his  defense ;  that  said  alleg- 
ed Heath  contract  was  an  executory  contract 
between  the  said  Heath  and  this  defendant  re- 
quiring said  Heath  to  secure  a  certain  judgment 
in  a  cause  then  pending  in  court,  and  to  convey 
to  defendant  certain  lands  and  to  assign  to  de- 
fendant said  judgment ;  that  said  Heath  did  not 
convey  said  lands  nor  procure  or  assign  to  de- 
fendant said  judgment  uor  perform  the  cove- 
nants therein  contained  on  his  part;  that  by 
reason  of  said  contract  no  liability  accrued  on 
the  part  of  this  defendant  to  pay  said  notes  1 
and  2  sued  on ;  that  in  said  contract  defendant 
never  at  any  time  agreed  to  pay  notes  1  and  2 
upon  any  condition  whatever,  but  was  only,  un- 
der said  agreement^obligated  to  pay  one  of  said 
notes  in  case  said  Heath  performed  his  part  of 
said  contract,  which  he  failed  to  do." 

The  ttbore  sets  np  a  merltorlons  defense, 
and  the  facts  alleged  (In  no  way  controvert- 
ed) 0(»i8titute  a  sufficient  reason  for  not 
setting  It  np  in  an  answer  before  tlte  cause 
was  called  for  trial,  and  the  trial  court 
should 'have  set  aside  the  judgment  Leon- 
Idas  HoUiday  v.  A.  J.  Holllday,  72  Tex.  685, 
10  8.  W.  690;  Kruegel  v.  Porter,  136  S.  W. 
801. 

Under  articles  1824  and  1825,  Revised  Civil 
Statutes  of  1911,  and  rule  27  for  district 
courts  (142  S.  W.  xiz),  said  courts  have  the 
power  to  fix  a  time  for  isiing  pleadings  and 
amendments  thereto,  etc.  These  rules  were 
promulgated  for  the  purpose  of  expediting 
the  business  of  the  court,  but,  where  no  in- 
jury to  the  other  side  can  be  shown  by  grant- 
ing permission  to  file  pleadings,  the  court 
has  the  power  to  relax  the  rules,  and  it 
should  be  done  in  the  interest  of  justice. 
Lipscomb  V.  Perry,  100  Tex.  125,  96  S.  W. 
1069;  Radam  v.  Microbe  Destroyer,  81  Tex. 
129, 16  S.  W.  990,  26  Am.  St  B^.  783. 

And  any  party  to  a  suit  should  be  grant- 
ed leave  to  file  pleadings  or  amendments  up 
to  the  time  of  announcing  ready  for  trial, 
and  at  any  time  thereafter,  by  withdrawal 
of  announcement,  if  justice  demands  it  The 
courts  should  never  feel  that  they  are  so 
pressed  for  time  to  dispose  of  the  business 
before  them,  that  they  would  enforce  these 
rules  to  the  letter  where  there  is  any  doubt 
that  a  strict  enforcement  thereof  would  re- 
sult In  a  refusal  of  a  trial  of  the  case  be- 
tween the  parties  npon  its  merits  tested  by 
the  established  rules  of  law  and  equity.  In 
the  instant  case,  considering  the  fact  that 
plaintiff,  by  his  suit,  was  not  only  seeking  to 
recover  the  amount  of  the  notes  1  and  2,  as 
against  defendant  Cooney,  but  also  against 
the  other  named  defendants,  but  also  aslied  a 
foreclosure  of  his  vendor's  lien  upon  the 
land,  the  legal  title  to  which  was  at  the 
time  of  the  suit  shown  to  be  in  Ida  D.  Gary, 
in  connection  with  the  further  fact  that,  if 
the  legal  title  to  the  lands  was.  In  fact,  in 


said  Cary,  no  jud^inent  f ocedoslng  the  lien 
could  be  effective  without  a  decree  against 
the  then  owner,  Cary,  appellant  was  justi- 
fied in  believing,  and  in  acting  uposi  the  be> 
lief,  that  no  judgment  would  be  taken  un- 
til service  was  completed  upon  said.  Cary; 
but,  whether  he  was  justified  in  this  be- 
lief or  not,  when  the  cause  was  dismiss^ 
as  to  said  Cary,  he  offered  to  amend  bis 
pleadings  before  annoondng  ready  for  trlaL 
Therefore,  whether  plalntUTs  petition  was 
sufficient  to  be  the  baahi  of  a  judgment  in 
the  absence  of  an  answer  by  Cooney  denying 
the  allegations  of  the  petition  strictly  in 
accordance  with  the  statute  or  not,  he  (CooDr 
ey)  should  in  the  interest  of  Justice  have, 
been  permitted  to  file  his  answer  to  the 
merits  of  the  cause  as  plead. 

There  are  other  assignments  charging  er- 
ror in  the  courts  of  the  tiial,  and  in  the  Judg- 
ment as  entered,  but,  if  errors,  they  are  not 
likely  to  occur  upoa  another  trial;  so  we 
overrule  them  without  comment. 

Reversed  and  remanded. 

HIOOINS,  J.  (concurring).  For  the  rea- 
sons stated  in  majority  opinion,  I  think  the 
refusal  of  the  court  to  grant  a  new  trial  con- 
stitutes error. 

I  do  not  concur  in  what  is  said  in  that 
portion  of  the  majority  opliUon  relating  to 
the 'Sufficiency  of  petition.  Since  I  concur  in 
the  result,  it  would  serve  no  useful  purxtose 
to  state  in  detail  the  grounds  o£  my  non- 
concurrence. 


PECOS  &  N.  T.  BY.  CO.  v.  POBTEB.  • 
QUO.  832.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo 

Jan.  26,  1916.     Behearing  Denied 

Feb.  23,  1916.) 

1.  COUBXS  «=s>48&-nJUBISDIOTIOII— iHTBBarATC 
COMMEBCE  COMUIGSION  ACT. 

The  Interstate  Commerce  Act  (Act  Cong. 
Feb.  4,  1887,  c.  104),  providing,  in  section  ±i 
(24  Stat  387  [U.  S.  Comp.  St  1913,  i  8695]), 
tnat  nothing  therein  shall  in  any  way  abridge  or 
alter  the  remedies  existing  at  common  law  or  by 
statute,  but  the  provisions  of  the  act  are  in  ad- 
dition to  such  remedies,  does  not  deprive  a 
state  court  of  jurisdiction  of  an  action  against 
a  carrier  for  conversion  of  an  interstate  ship- 
ment 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  k  404.  1824-1330,  1333-1341,  1372-1374; 
Dec  Dig.  «=>489.] 

2.  CabRIEBS      «S391    —  TBANBFOBCATIOn       OW 

Fbeiohi^-Gonvebsion  or  Shipiibmt. 

The  refusal  of  a  shipper  to  pay  more  than 
the  contract  rate  for  freight,  which  was  less 
than  the  proper  rate,  does  not  aScct  his  right 
to  recover  for  conversion,  where  the  carrier 
would  not  accept  the  proper  rate,  but  sold  the 
goods  for  its  charges. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  f$  338-866;   Dec.  Dig.  <8=»91.] 

3.  Cabbiebs     $s»94  —  Tbanspobtation     of 

FbBIGHT— CONVEBSION — NaTUBE  OF  ACTION. 

An  action  against  a  earlier  for  damages  on 
the  demand  of  an  excessive  freight  charge, 
which  the  shipper  refused  to  pay,  and  the  sale 
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of  the  goods  for  fhe  charges  Is  one  for  conver- 
sion. 

[Ed.  Note.— For  other  cases,  see  Oarriers, 
Cent.  Dig.  H  367-395,  456 ;   Dec.  Dig.  «s>94.] 

4.  Cabbiebb    «=>91  —  Tbanbfobtatior     or 

FbBIGHT— "OONVKRBION." 

That  the  agent  of  a  carrier  demanded  only 
a  small  amount  in  excess  of  the  legal  rate,  and 
the  demand  was  honestly  made  without  wrong- 
ful intent,  does  not  affect  the  shipper's  right 
of  recovery  for  conversion  by  the  sale  of  the 
goods  on  refusal  of  the  shipper  to  pay  the 
charge;  "conversion"  being  any  distinct  act  or 
dominion  wrongfully  exerted  over  another's 
property  in  denud  of  his  right  or  inconsistent 
with  it 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {$  838-355 ;   Dec  Dig.  ®=>91. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Conversion.] 

6.  Tkovkb  and  Convkbsion  «=>22— Dkfknbks 
— Good  Faith. 

In  an  action  of  trover  and  conversion,  good 
faith  cannot  be  shown  as  a  defense,  but  onl^ 
where  exemplary  damages  are  claimed,  in  miti- 
gation thereof. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent.  Dig.  U  162-162,  167-169; 
Dec  Dig.  «S322.1 

ft.  Cabbixbs    ^994  —  Tbahspobtation    ot 

FBKIGHT— CORVBBSIOH. 

In  an  action  for  conversion  by  a  carrier 
by  sale  of  goods  on  refusal  of  shipper  to  pay 
excessive  freight  rate,  refusal  to  submit  to  the 
jnry  an  issue  whether  defendant's  agent  offer- 
ed to  rebill  the  car,  letting  the  charges  follow 
Bo  that  the  shipper  could  pay  the  legul  charge 
at  the  new  destination,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  JJ  867-896,  456 ;   Dec.  Dig.  «=»»!.] 

7.  CA^BIKBS       €=994  —  I'BAITSFOBTATIOR       OT 

Fkbight— Convkbsion— EviDENcK. 

In  an  action  for  conversion  by  a  carrier 
on  refusal  of  the  shijpper  to  pay  an  excessive 
freight  rate,  the  award  of  the  Interstate  Com- 
merce Commlsmon,  determining  the  proper  rate 
for  the  shipment,  was  adniiesible  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {f  367-395,  466;   Dec.  Dig.  <S=»94~] 

8.  BlviDENCB    «=»80— pBEatnoTioN— Law    of 
Otheb  Staix. 

The  right  of  action  for  loss  of  personal 

Sroperty  passes  to  the  father  and  mother  of  one 
ying  unmarried  without  issue  within  the  state ; 
and,  in  the  absence  of  proof  to  the  contrary,  it 
will  be  presumed  that  the  same  law  applies  in 
New  lieidco. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  101 ;    Dec.  Dig.  <8=»80.] 

9.  AssioNiaNTs   «!S3l31  —  AcnoN   bt   As- 

SiaNXE— PUEADINQ. 

An  assignee  of  the  father  and  mother  of 
one  who  died  in  New  Mexico  nnmarried  and 
without  issue,  suing  to  recover  for  loss  of  per- 
acntal  property  of  decedent,  need  not  allege  that 
there  was  no  administration  on  the  decedent's 
estate  in  New  Mexico,  since  an  administrator 
appointed  there  could  not  sue  in  Texas,  in  view 
of  Vernon's  Sayles'  Ann.  Civ.  St  1914,  art 
3200,  providing  for  administration  in  Texas  on 
the  estate  of  a  nonresident 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  f{  iiA-22e;   Dec  Dig.  <3=»131.] 

10.  Cabbisbs    €=394  —  Tbanspobtatjon    ot 

FBEIOHIV^ON  VEBStON . 

In  an  action  for  oonveision  by  a  carrier 
by  sale  of  the  goods  on  refusal  at  the  shipper  to 
pay  excessive  freight,  the  fact  that  the  snipper 


and  his  attorney  purchased  most  of  the  property 
is  ImmateriaL 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  §§  367-395,  456 ;   Dec  Dig.  cg=»94.] 

11.   WiTNBSSBB  «:»37— OOMPKXBNOT— KNOWL- 

EOOK  OT  Subject-Mattxb. 

In  an  action  against  a  carrier  for  conver- 
sion,  a  witness'  testimony  that  she  could  enu- 
merate the  various  articles  which  were  packed 
or  prepored  with  her  assistanoe,  and  that  she 
was  present  and  helped  pac^  and  load  the  wag- 
ons with  the  goods  that  were  shipped,  and  that 
she  testified  from  what  she  did  and  saw  her- 
self, shows  that  she  was  fully  qualified  to  testify 
to  the  identity  of  the  property^ 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  80-87;  Dec  Dig.  9=>Z7.^ 

Appeal  from  District  Conft,  Deaf  Smith 
County;  M.  3.  R.  Jackson,  Special  Judge. 

Action  by  O.  H.  Porter  against  the  Pecos 
4  Northern  Texas  Railway  Company.  From 
judgment  tot  plaintiff,  defendant  appeals. 
Affirmed. 

See,  also,  156  8.  W;  2OT;  168  S.  W.  664. 

Madden,  Trulove,  Bybum  &  Pipkin,  of 
Amarlllo,  and  Terry,  Gavin  4  Mills,  of  Gal- 
veston, for  appellant  Knight  4  Slaton  and 
S.  J.  Dodson,  all  of  Hereford,  for  appellee. 


HALIi,  J.  Appellee,  B.  M.  Porter,  in  his 
own  right,  and  as  the  assignee  of  the  hdrs  of 
G.  H.  Porter  and  I>.  Cameron,  sued  the  ap- 
pellant for  the  conversion  of  a  'Car  of  emi- 
grant movables,  transported  by  the  St  Louis 
A  San  Frandscto  from  Fletcher,  OkL,  to  Qua- 
nah,  Tex.,  by  the  Ft  Worth  &  Denver  City 
SaUway  from  Quanah  to  Amarlllo,  and  by 
the  appellant  company  from  Amarlllo  to 
Bovlna,  In  the  month  of  January,  1907.  A 
jnry  trial  resulted  In  a  judgment  in  favor 
of  appellee  for  $2,940,  with  interest  from  the 
23d  day  of  November,  1914,  the  date  of  the 
judgment 

Appellee  and  his  assignors  had  decided  to 
remove  from  Fletcher,  Okl.,  to  Melrose,  N. 
M.,  and  applied  to  the  agent  of  the  Initial 
carrier  at  their  home  station  for  a  car  in 
which  to  ship  their  goods  and  chattels.  The 
car,  having  been  furnished,  was  loaded  by 
appellee  January  11,  1907.  Upon  inquiry  as 
to  the  rate  of  freight  the  agent  of  the  ini- 
tial carrier  quoted  to  appellee  a  through 
rate  of  37  cents  per  hundredweight,  and  is- 
sued a  shipping  extract,  showing  that  snch 
rate,  amounting  to  $74  charges,  had  been 
paid.  The  car  was  billed  at  the  estimated 
weight  of  20,000  pounds,  but,  upon  being 
welded  subsequently,  was  found  to  actually 
weigh  24,000  pounds.  At  the  time  this  ship- 
ment moved  there  was  no  through  rate 
filed  with  the  Interstate  Commerce  Commia- 
ston,  between  the  initial  station  and  the  des- 
tination. In  the  Bbsenoe  Of  such  a  tariff,  the 
sum  of  the  local  rates  must  govern.  The  ini- 
tial carrier  had  a  local  rate  of  18  cents  per 
hundredweight  between  Fletcher  and  Qua- 
nah ;  the  Ft  Worth  4  Denver  City  Railway 
had  a  local  rate  o£  19  cents  between  Quanah 


^—.vnr  other  casai  see  same  topic  and  KBY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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and  Amarlllo;  tbe  appellant,  tbe  delivering 
carrier,  had  two  rates,  one  of  25  cents  and 
tbe  other  of  31  cents,  from  Am&rillo  to  Bo- 
Tina,  and  there  was  a  dispute  as  to  which  of 
the  two  rates  applied  to  this  shipment  TJpon 
appllcatfon  to  the  Interstate  Commerce  Com- 
mission, it  was  decided  that  the  lesser  of  tlie 
two  rates  applied,  making  a  total  rate,  as 
held  by  tbe  Interstate  Commerce  Commission, 
of  62  cents  per  hundredweight  No  com- 
plaint is  made  of  delay  or  other  injury  Co  the 
goods,  which  arrlred  at  Bovina  on  tbe  14tb 
day  of  January,  190T.  Upon  arrival,  and  as- 
certainment of  the  fact  that  tbe  car  weighed 
4,000  pounds  more  than  it  was  originally 
billed,  the  delivering  carrier  Insisted  upon 
$14.80  additional  as  freight  charges.  Upon 
arrival  of  tbe  car  at  Bovina  on  the  14th  day 
of  January,  1907,  O.  H.  Porter  applied  to  tbe 
defendant's  agent  for  delivery  of  the  car,  and 
to  have  the  same  reconslgned  to  him  at  Mo- 
rose, N,  M.,  offering  to  pay  the  $14.80  addi- 
tional charges.  Tbe  agent  refused  to  deliver 
on  such  terms,  and  demanded  charges  at  the 
rate  of  66  cents  per  hundredweight  Appel- 
lee at  that  time  declined  to  pay  any  more 
than  tbe  rate  of  37  cents  per  hundredweight, 
as  stated  In  the  original  contract  Tbe  mat- 
ter was  referred  to  the  company's  general 
freight  agent  at  Amarlllo,  and  It  is  shown  by 
tbe  testimony  of  Cameron  and  appellee  that, 
while  the  matter  was  pending,  the  agent  de- 
manded first  65  cents  per  handredweigbt 
then  68H  cents  per  hundredweight,  and  tbe 
Jury  so  found,  and  refused  to  deliver  tbe 
contents  of  tbe  car  unless  the  rate  demanded 
in  each  instance  was  paid.  Defendant's 
agent  testified  that  he  had  the  appellant's 
published  rates,  but  did  not  have  the  rates 
from  the  other  two  roads,  and  Insisted  upon 
the  rate  given  him  by  Qie  general  freight 
agent  of  appellant.  Appellees'  assignor  <3. 
H.  Porter,  under  the  advice  of  counsel  refus- 
ed at  all  times  to  pay  anything  more  than  the 
Illegal  rate  of  87  cents  per  hundredweight 
until  November  9,  1907,  when  appellant's 
auditor  began  the  sale  of  the  goods  as  un- 
claimed freight,  at  whidi  time  appellee  of- 
fiered  to  pay  at  the  rate  of  62  cents  per  bun- 
dredweit^t,  but  refused  to  pay  demurrage 
and  expense  of  keeping  tbe  live  stock  con- 
tained in  tbe  shipment  The  Interstate  Com- 
merce Commission,  passing  upon  the  appel- 
lee's daim  and  prayer  for  reparation,  decid- 
ed that  62  cents  was  the  true  through  rate 
at  that  time,  being  tbe  sum  of  the  local  rates 
fixed,  and  published  by  tbe  three  carriers,  and 
held,  further,  tbat  66  cents  was  in  excess  of 
that  total  rate,  ordering  tbat  a  41  cent  rate 
be  established  and  maintained  for  two  years 
thereafter.  It  was  further  ordered  that  on 
or  before  tbe  26th  day  of  February,  1009, 
the  appellants  should  pay  to  appellee  and  bis 
assignors  the  sum  of  $04.80,  together  with 
whatever  amount  was  charged  and  collected 
for  demurrage  or  warehousing  as  reparation 
for  excessive  and  unreasonable  rates  charged 
and  exacted  for  tbe  transportation  of  the  car 


from  Fletcher  to  Bovtna.  nie  proiwrty  was 
sold  November  9th,  and  failed  to  bring 
mough  by  $380  to  pay  the  freight,  demur- 
rage, and  cost  of  keeping  it  In  the  interim. 

The  trial  court  submitted  the  cause  upon 
special  issues,  which  together  with  tbe  an- 
swers of  the  jury,  are  as  follows: 

"No.  1.  What  rate  per  hundred  poands  was 
demanded  of  the  shipper  by  defendant  on  Janu- 
ary 14,  1907,  when  the  car  of  goods  arrived  at 
Bovina,  Tex.?  Ana.  A  rate  of  65  cents  was 
demanded. 

"No.  2.  Was  more  than  one  rate  demanded  by 
the  defendant  of  tbe  Bhipper  or  his  agent  at  any 
time  after  the  arrival  of  the  car  at  Bovina ;  if 
so,  how  many  rates  were  demanded,  and  what 
was  each  rate  demanded?  Ana.  Yes;  two 
rates,  65  cents  and  68V6  cents. 

"No.  3.  What  was  the  value  of  the  goods  in 
the  car  belonging  to  B.  M.  Porter,  0.  H.  Porter, 
and  L.  Cameron  on  Jknuary  14, 1907,  at  Bovina, 
Tex.  7     Ans.  $2,000.00. 

"No.  4.  What  rate,  or  rates,  per  hundred 
pounds  did  the  shipper  offer  to  pay,  and  when 
was  such  offer  or  offers  made?  Ans.  Thirty- 
seven  cents  January  14,  1907,  and  62  cents  in 
November,  1907,  pnor  to  sale." 

For  a  further  statement  of  the  history  ot 
tbe  case,  reference  is  made  to  the  South- 
western Reporter,  Tol.  121,  p.  897,  and  voL 
156,  p.  267. 

[1]  The  qnestfon  of  tbe  Jurisdiction  of  the 
state  courts  over  this  controversy  Is  again 
raised  by  tbe  first  and  second  assignments. 
This  queistlon  has  been  considered  on  both  the 
former  appeals,  and  decided  by  tbe  Second 
Court  of  Civil  Appeals  and  by  this  court 
adversely  to  appellant's  contention.  How- 
ever, in  deference  to  the  earnestness  with 
which  the  point  is  again  urged,  and  with  the 
aid  ot  the  exbaustiva  brief  furnished  us,  we 
have,  so  far  as  we  are  able,  again  given  it  a 
thorough  examination.  We  are  now  more 
firmly  convinced  than  ever  before  that  our 
former  ruling  Is  correct  In  addition  to  tbe 
authorities  dted  in  the  first  and  second  opin- 
ions, we  are  sustained  by  a  number  of  later 
cases.  Donnelly,  Justice,  in  Detmer^Wallen 
Co.  V.  Delaware,  L.  ft  W.  Ry.  Co.,  89  Misc. 
Rep.  252,  153  N.  X.  Supp.  287,  said: 

"  ♦  *  •  There  is  nothing  in  the  act  to  in- 
dicate that  the  [state]  courts  have  been  deprived 
of  tbe  power  to  act  with  respect  to  complaints 
that  may  arise  out  of  the  faUare  of  earners  to 
carry  out  their  contracts  of  transportation 
promptly  and  safely,  and  proiierly  to  perform 
their  duties  aa  oommon  carriers." 

In  Wolverine  Brassworks  t.  Son.  Pac.  Go. 
(Mich.)  153  N.  W.  776,  and  Coad  v.  Chlcat^ 
St  P.,  M.  ft  O.  Ry.  Co.  (Iowa)  164  N.  W.  396, 
it  is  distinctly  held  tbat  tbe  state  courts  have 
Jurisdiction  of  actions  brought  to  recover  ex- 
cessive freight  rates  collected  by  the  car- 
riers. In  our  Judgment,  the  controlling  au- 
thority is  Penn.  Uy.  Co.  v.  Puritan  Coed 
Mining  Co.,  237  U.  S.  121,  35  Sup.  Ct  484,  59 
L.  Ed.  867,  in  which  Justice  Lamar  construed 
sections  8,  9,  and  22  of  the  Interstate  Com- 
merce Act  (U.  S.  Comp.  St  1913,  |{  8572,  8673, 
8595),  using  this  language: 

"But  sections  8  and  9,  standing  alone,  might 
have  been  construed  to  give  the  federal  courts 
exclusive  jurisdiction  of  all  suits  for  damages 


Digitized  by 


Google 


TezJ 


PECOS  &  N.  T.  BY.  OO.  y.  POBTRR 


10} 


oceasioiied  by  the  carrier  violating  any  of  the 
old  duties  which  -were  preserved  and  the  new 
obligations  which  were  imposed  by  the  Com- 
merce Act.  And,  evidently,  for  the  purpose  of 
Sreventing  such  a  result,  ute  proviso  to  section 
2  declared  that:  "Nothing  in  this  act  contained 
■hall  in  any  way  abridge  or  alter  the  remedies 
now  existing  at  common  law  or  by  statute,  but 
the  pioviaionB  of  this  act  are  in  addition  to  such 
remedies.'  That  proviso  was  added  at  the  end 
of  th«  statute,  not  to  nullify  other  parts  of  the 
act,  or  to  defeat  rights  or  remedies  given  by 
preceding  sections,  but  to  preserve  all  existing 
rights  iniiah  were  not  inconsistait  with  those 
created  by  the  statute.  It  was  also  intended 
to  preserve  existing  remedies,  such  as  those  by 
which  a  shipper  could,  in  a  state  court,  recover, 
for  damages  to  property  while  in  the  hands 
of  the  interstate  carrier,  damages  caused  by 
delay  in  sliipment;  damages  caused  by  failure  to 
comply  with  its  common-law  duties,  and  the 
like.  But  for  this  proviso  to  section  22  it  might 
have  been  olaimed  that.  Congress  having  entered 
the  field,  the  whole  subject  of  liability  of  car- 
riers to  shippers  in  interstate  commerce  had 
been  withdrawn  from  the  Jurisdiction  of  the 
state  courts,  and  this  clause  was  added  to  in- 
dicate that  the  Commerce  Act,  in  giving  rights 
of  action  in  federal  courts,  was  not  intended 
to  deprive  the  state  courts  of  their  general  and 
concurrent  jurisdiction.  G.,  H.  &  S.  A.  R, 
Co.  V.  Wallace,  223  U.  S.  481,  82  Sup.  Ot.  206, 
56  li.  Ed.  616.  Construing,  therefore,  sections 
8,  0,  and  22  in  connectian  with  the  statute  as  a 
whole,  it  appears  that  the  act  was  both  declara- 
tory and  creative.  It  gave  shippers  new  rights, 
while  at  the  same  time  preserving  existing  caus- 
es of  action.  It  did  not  supersede  the  jurisdic- 
tion of  state  courts  in  anjr  case,  new  or  old, 
where  the  decision  did  not  involve  the  determi- 
nation of  matters  calling  for  the  exercise  of  the 
administrative  power  and  discretion  of  the  com- 
mission, or  relate  to  a  subject  as  to  which  the 
Jurisdiction  of  the  federal  courts  had  othen^'ise 
been  made  exclusive.  Compare  Abiline  Case, 
204  U.  S.  439,  446,  27  Sup.  Ct.  860,  61  L.  Ed. 
658,  561,  9  Ann.  Cas.  1076 :  Robinson  v.  B.  «t 
oTRy.  (So.,  222  U.  S.  506,  32  Sup.  Ot  114,  66 
li.  Ed.  288." 

Further  on  It  is  said: 

"But  if  the  carrier's  rule,  fair  on  its  face,  has 
been  unequally  applied,  and  the  suit  is  for  dam- 
ages occasioned  by  its  violation  or  discriminatory 
enforcement,  there  is  no  administrative  questioD 
Involved,  the  courts  being  called  on  to  decide  a 
mere  question  of  fact  as  to  whether  the  carrier 
has  violated  the  rule  to  plaintiff's  damage.  Such 
■tiita,  though  against  an  interstate  carrier  for 
damages  arising  in  interstate  commerce,  may  be 
prosecuted  either  in  the  state  or  federal  courts." 

In  applying  the  rule  aimotiiiced,  the  court 
also  said: 

"It  [the  present  suit]  is  not  based  on  the 
KTotmd  that  the  Pennsylvania  Railroad's  rule 
to  distribute  in  case  of  car  shortage  on  the  basis 
of  mine  capacity  was  unfair,  unreasonable,  dis- 
criminatory, or  preferential;  but,  as  shown 
above,  the  idaintxS  aUe^  it  was  damaged  by 
reason  of  the  carrier's  fulure  to  furnish  it  with 
cars  to  which  it  was  entitled.  In  support  of 
that  issue  of  fact  the  plaintiff  relied  on  the 
carrier's  own  rule  aS  evidence.  That  rule,  and 
the  carrier's  distribution  sheets,  showed  the 
number  of  cars  to  which  the  plaintiff,  the  Ber- 
wind-White  Company,  and  other  coal  companies 
in  the  district,  were  each  entitled.  The  evidence 
further  showed  that  the  plaintiff  did  not  receive 
that  number  of  cars  to  which  by  rule  it  was 
thus  entitled.  So  that  on  the  trial  there  was 
no  administrative  question  as  to  the  reason- 
•blenMS  of  the  rule,  birt  only  a  claim  for  dam- 
ages occasioned  by  its  violation  la  failing  to  fur- 
nish cars.  Penn.  Ry.  Co.  v.  International  Coal 
Mining  Co.,  230  U.  S.  197,  33  Sup.  Ct.  893,  67 


li.  Ed.  1451  [Ann.  Cas.  1916A,  316].  The  state 
and  federal  courts  had  concurrent  jurisdiction  of 
such  claim  against  an  interstate  carrier  without 
a  preliminary  finding  by  the  Commission." 

It  is  clear  to  UB  that  the  cause  of  action 
presented  In  the  appellee's  pleadings  is  one 
"caused  by  falltire  to  comply  with  Its  com- 
mon-law duties"  on  the  part  of  appellant; 
and,  in  our  opinion,  the  decision  of  the  issues 
presented,  since  the  determination  of  the 
question  of  what  was  the  correct  rate  by  the 
Commission,  does — 

"not  involve  the  determination  of  matters  calling 
for  the  exercise  of  the  administrative  powers  and 
discretion  of  the  Commission,  or  relate  to  a  sub- 
ject to  which  the  jurisdiction  of  the  federal 
courts  had  otherwise  been  made  exclusive." 

[2]  Appellee  does  not  insist  that  the  tariff 
rate  of  62  cents  "was  nnfalt,  nnreaaonable, 
discriminatory,  or  preferentiaL"  On  the  other 
liand,  prior  to  the  sale  of  his  goods  he  ten- 
dered the  amount  determined  to  be  due  by 
the  Commission,  at  the  rate  of  62  cents  per 
buBdredweight,  which  tender  was  refused  by 
the  agent  Nowhere  in  bis  pleadings  does  be 
attack  the  rate  fixed  by  the  Commisslcoi,  but, 
baying  acquiesced  In  it,  bis  suit  Is  to  recover 
damages  because  of  the  failure  ot  appellant 
to  deliver  bis  goods  unless  be  would  pay  a 
greater  sum  than  appellant  conld  legally  de- 
mand. In  oar  opinion,  appellee's  refusal  to 
pay  more  than  the  contract  rate  can  bare  no 
bearing  upon  the  issne,  because  if  he  bad 
tendered  the  som  due  at  the  rate  of  62  cents 
per  bondredweigbt,  it  wonld  have  been  re- 
fused. Botb  the  carrier  and  shipper  are 
presumed  to  know  the  correct  rate,  and  the 
controlling  fact  Is  the  refuteil  of  the  appel- 
lant's agent  to  deliver  unless  appellee  should 
pay  an  amount  exceeding  62  cents.  Bastern 
By.  Co.  of  N.  M.  v.  I/lttlefleld  et  al.,  23T 
V.  S.  140k  35  Sup.  Ct  iSd,  50  L.  Ed.  878 ;  West- 
em  &  A.  By.  Co.  V.  White  Prov.  Co.,  142  Ga. 
246,  82  S.  E.  644.  The  record  does  not  show 
that  appellee  ever  submitted  the  issue  of  its 
right  to  recover  damages  and  the  amount 
thereof  to  the  arbitrament  of  the  Commission. 
If  he  had,  we  apprehend,  the  Commission 
Wonld  have  held  as  It  did  in  Blume  v.  Wells 
Fargo  Express  Co.,  15  Interst  Com.  Com'n  B. 
53,  and  Lansing-Harris  Coal  Co.,  Id.  37,  that 
it  bad  no  authority  to  adjudicate  such  mat- 
ters. There  is  therefore,  no'  question  of 
election  of  remedies  In  the  case. 

[3]  Appellant  again,  on  this  appeal,  insists 
that  this  is  not  a  suit  for  conversion.  After 
a  careful  review  of  the  pleadings,  we  must 
adhere  to  our  former  ruling.  This  Is  simply 
a  case  where  the  delivering  carrier  demanded 
an  excessive  and  illegal  freight  charge,  and, 
upon  the  refusal  of  the  shipper  to  pay  it, 
declined  to  deliver  the  property,  and  sold  it 
for  the  charges.  That  is,  in  brief,  the  sub- 
stance  of  the  allegations  In  the  appellee's 
pleadings,  which  also  set  up  the  damages 
resulting  to  him,  and  prays  Judgment  for  the 
amount  We  are'  so  thoroughly  convinced 
that  this  is  nothing  else  than  a  case  of  con- 
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yerjrfon,  we  shall  not  attempt  to  discuss  It 
further,  as  we  deem  the  question  too  well 
settled  by  the  authorities.  Donnell  t.  C.  P. 
By.  Co.,  109  Me.  500,  84  AO.  1002,  50  L.  R  A. 
(N.  S.)  1172,  and  authorities  cited  In  note^ 
Darles  v.  Texas  Central  Railway  Co.,  133 
S.  W.  295 ;  Sontbem  Kansas  Ry.  Co.  v.  J.  W. 
Burgess  Co.,  90  S.  W.  189;  M.,  K.  ft  T.  By. 
Co.  of  Texas  v.  C.  H.  Bines  &  Co.,  37  Tex.  Civ. 
App.  618,  84  S.  W.  1092 ;  Isham  v.  Greenham, 
1  Handy  (Ohio)  357;  Gates  v.  Beklns,  44 
Wash.  422,  87  Pac.  505 ;  Brlggs  v.  Boston,  etc., 
Ry.  Co.,  6  Allen  (Mass.)  246,  83  Am.  Dec. 
626;  4  R.  C  I/.  837;  Bouvler's  LiEiw  DlctloD- 
ary,  670;  5  Enc.  of  Law  (2d  Ed.)  232,  389; 
6  Cyc.  474 ;  Brown  t.  P.,  B.  ft  W.  By.,  36  App. 
D.  C.  221,  82  L.  R.  A.  (N.  S.)  189. 

[4]  Under  the  fifth  assignment  appellant 
urges  the  proposition  that  the  court  should 
hare  directed  a  verdict  in  its  favor  because 
the  evidence  shows  that  the  appellant's  agent 
at  Bovlna  demanded  only  a  small  amount 
In  excess  of  the  legal  rate,  and  because  such 
demand  was  honestly  made  and  without  any 
wrongful  Intent.  The  tact  remains,  however, 
that  because  appellee  did  not  pay  the  small 
amount  demanded  In  excess  of  the  legal  rate, 
the  injury  to  him  was  In  no  degree  lessened. 
On  this  account  the  appellant  refused  to 
deliver  his  property,  and  it  was  sold  for  the 
payment  of  the  small  amount  of  excess,  to- 
gether with  the  charges  legally  due.  It  is 
not  contended  that  the  refusal  of  the  com- 
pany to  deliver  the  goods  was  pronH>ted  by 
malice;  but,  where  property  is  sold  by  a 
carrier  or  bailee  for  the  payment  of  an 
amount  not  due,  the  law  conclusively  presumes 
a  wrongful  Intent 

"  'Conversion'  is  any  distinct  act  or  dominion, 
wrongfully  exerted  over  another's  property  In 
denial  of  his  right  or  inconsistent  with  it." 
Baldwin  v.  G.  M.  Davidson,  143  S.  W.  716. 

"In  determining  whether  there  has  been  a 
converaion,  the  intent  with  which  the  defendant 
acted  is,  aa  a  general  rule,  immaterial."  28 
Enc.  of  Law  (2d  Ed.)  681;  WiUiams  v.  Deen, 
6  Tex.  av.  App.  576,  24  S.  W.  636. 

[(]  According  to  the  weight  of  authority, 
good  faith  on  the  part  of  the  defendant.  In 
an  action  of  trover  and  conversion,  cannot 
be  shown  as  a  matter  of  defense.  If  exempla- 
ry damages  are  claimed,  it  is  admissible  upon 
that  question  alone  in  mitigation  thereof. 
White  v.  Yawkey,  108  Ala.  270, 19  South.  360 ; 
Imhoft  T.  Richards,  48  Neb,  590,  67  N.  W. 
483 ;  B.  &  O.  By.  Co.  v.  O'Donnell,  49  Ohio 
St  489,  32  N.  E.  476,  21  L.  B.  A.  117,  34  Am. 
St  Bep.  579 ;  West  Jersey  Ry.  Co.  v.  Trenton 
Car  Works,  32  N.  J.  Law,  517. 

This  Is  not  a  case  of  the  mere  detention 
of  property,  but  as  heretofore  stated,  the 
pleadings  and  evidence  show  a  sale  under 
an  Illegal  claim.  Hence  the  language  quoted 
by  appellant  frcxn  38  Cyc.  2010,  and  13  Enc. 
Bv.  81-83,  have  no  application.  The  rights 
of  the  parties  do  not  turn  upon  the  motive 
of  the  agent  The  Intent  of  the  company 
was  manifested  by  his  act,  which  Is  ratified 
and  affirmed  by  the  sale  of  the  property. 


Therefore,  It  would  have  been  reversible  er- 
ror If  the  court  had  directed  a  verdict  as  is 
contended  should  have  been  done  under  the 
fifth  and  sixth  assignments. 

[6]  The  seventh  assignment  is : 

"The  court  erred  in  refusing  to  submit  to  the 
jury  the  requested  issue  as  to  whether  or  not 
defendant's  agent  at  Bovina,  when  informed  by 
Porter  that  be  desired  the  ear  forwarded  to  Mel- 
rose, offered  to  rebill  end  send  the  car  forward, 
letting  the  charges  follow  so  that  Porter  eonld 
pay  the  legally  chargeable  rate  for  transporting 
through  from  Fletcher  to  Melrose  and  receive 
the  car  at  Melrose,  because  the  evidence  showed 
that  the  defendant's  agent  did  so  oiEer;  and, 
upon  a  finding  that  ha  did,  the  law  wonld  have 
required  a  judgment  to  be  rendered  in  favor  of 
the   defendant 

The  refusal  of  appelljee  to  enter  Into  a  new 
contract  with  the  agent  at  Bovina  as  to  the 
rates  from  Flet(Aer  to  Melrose  does  not  mili- 
tate against  his  right  to  recover  for  conver- 
sion of  his  property  at  Bovina.  He  was  un- 
der no  legal  duty  to  accept  the  proposal.  It 
the  Issue  had  been  submitted  and  fbund  in 
favor  of  appellants,  it  could  have  had  no  bear- 
ing upon  any  Issue  in.  the  case  save  that  of 
Intent  wbl(A  we  have  Just  held  ImmateriaL 

[7]  It  Is  urged  under  the  eighth  assignment 
that  the  court  erred  in  admitting  the  award 
of  the  Interstate  Commerce  OommlssUm. 
This  award  was  the  result  of  an  ai^llcatloa 
before  the  Commission  for  the  determination 
of  the  question  of  a  proper  rate  applicable  to 
this  shipment.  The  parties  to  this  suit  were 
also  parties  to  that  proceeding;  and,  under 
the  law,  the  findings  of  the  Commission  were 
admissible  evidence,  and  are  made  prima 
facie  evidence  of  the  legality  of  the  rate. 
The  record  does  not  bear  appellant  out  in  the 
statement  that  the  court  made  the  finding  of 
the  Commission  as  to  the  rate  conclusive; 
on  the  contrary,  It  is  shown  that  various  rate 
sheets  were  offered  in  evidence.  This  assign- 
ment is  also  overruled. 

[t,  I]  The  pr(q;>oBitlon3  urged  under  the 
ninth  assignment  in  substance,  are  that  ap- 
pellee should  not  have  been  permitted  to 
recover  the  value  of  the  chattels  belonging 
to  G.  H.  Porter,  who  died  in  New  Mexico, 
where  he  was  residing,  i)ending  the  suit  and 
prior  to  the  time  of  the  trlaL  Appellee  al- 
leged that  since  bringing  the  suit  G.  H.  Por- 
ter had  died  Intestate,  in  New  Mexico,  on  the 
25th  day  of  December,  1908,  unmarried  and 
without  issue,  and  leaving  as  his  belrs  at  law 
his  father  and  mother;  that  said  father  and 
mother  had  conveyed  to  plaintiff  the  Inter- 
est of  their  deceased  son;  that  there  is  no 
administration  pending  in  this  state  and  no 
need  of  any.  The  appellant  demurred  be- 
cause the  pleading  tailed  to  show  that  there 
had  been  such  an  assignment  or  ccmveyance 
to  him  of  the  Interest  of  G.  H.  Porter  as  con- 
fers upon  appellee  the  legal  right  to  main- 
tain an  action  for  the  loss  of  the  property 
belonging  to  G.  H.  Porter,  The  evidence 
shows  that  G.  H.  Porter  died  on  hia  claim 
In  New  Mexico,  December  25,  1908,  vrithout 
issue,  and  left  surviving  blih  his  father  and 
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mother,  one  brotlier  and  one  sister.  OThe 
court  admitted  In  evidence,  oyer  atq;)ellant8' 
objections,  a  transfer  by  tbe  father  and  moth- 
er of  O.  H.  Porter  of  all  their  Interest  in  the 
goods  owned  by  O.  H.  Porter  to  appellee. 
The  evidence  shows  that  the  right  of  action 
for  the  interest  of  G.  H.  Porter  was  based 
upon  the  loss  of  "personal  property ;  as  such  It 
passed  at  his  death  to  Us  mother  and  father, 
nnder  the  laws  of  Texas ;  and,  in  the  absence 
of  proof  to  the  contrary  we  must  preetime 
that  they  would  Inherit  it  under  the  laws 
of  New  Mexico.  It  was  not  necessary  for  tbe 
plaintiff  to  allege  that  there  was  no  admin- 
istration upon  the  decedent's  estate  in  New 
Mexico.  An  administrator  appointed  in  New 
Mexico  could  not  maintain  a  suit  in  Texas. 
Terrell  y.  Crane,  65  Tex.  81.  Under  article 
3209,  Venum's  Sayles*  Ciyll  Statutes,  admln- 
Istrattmi  proceedings  ifhonld  have  been  Insti- 
tuted in  Texas.  More  than  four  years  elaps- 
ed since  the  death  of  0.  H.  Porter,  and  it  is 
held  in  Loyd  y.  Mason,  88  Tex.  212,  that  after 
tbe  explratl<m  of  four  years  from  the  death 
of  a  party,  the  presumption  is  that  there 
are  no  debts  against  his  estate,  or,  if  any, 
that  they  are  barred  by  limitation.  It  is 
further  held  that  the  property  belonging  to 
him  Is  piesomed  to  have  gone  into  the  pos- 
aesBlon  of  the  persons  entitled  to  receive  it 
The  law  does  not  require  the  appellee  to  al- 
lege that  there  was  no  administration  in  New 
Mexico.     Hynes  v.  Winston,  S4  S.  W.  lOCft. 

[10]  The  taith  assignment,  that  the  verdict 
of  the  Jury  is  not  snpiKvtBd  by  the  evidence, 
and  is  contrary  to  the  law  and  facts,  Is  over- 
ruled. The  fact  that  appellee  and  his  attor- 
ney purchased  most  of  the  property  at  the 
sale  is  of  no  importance  in  this  appeaL 

The  eleventh  assignment.  Insisting  that  the 
cause  of  action  was  barred  by  limitations,  is 
without  merit. 

[II]  Mrs.  Lehman  testified  by  deposition 
that  before  moving  to  New  Mexico  she  and 
her  brotho:,  O.  H.  Porter,  lived  with  their 
parents  near  Fletcher,  OU.,  and  that  she 
helped  O.  H.  Porter  pack  his  pr<q)erty  In- 
dnded  in  the  shipment ;  that  it  was  packed 
in  barrels,  boxes,  and  sacks.    She  said : 

"I  can  enomerate  the  various  artides  of  his 
property  which  were  packed  or  prepared  with 
my  assistance  for  such  shipment,  and  here  is  a 
list  of  as  many  of  his  articles  as  I  can  remem- 
ber" (referring  to  JBxhibit  B,  attached  to  the 
petitiOD). 

On  croes-examinatlOD  she  said : 

"I  was  present  and  helped  pack  the  goods  and 
load  the  wsgos  with  the  {roods  that  were  ship- 
ped from  Bletcher  to  Bovina,  testified  about  in 
answer  to  the  direct  interrogatories,  and  I  tes- 
tified from  what  I  did  and  saw  myself." 

This  testimony,  with  more  to  the  same 
point,  we  think  shows  this  witness  fully  qual- 
ified to  testify  as  to  the  identity  of  the  prop- 
erty.   She  did  not  testify  as  to  Its  value. 

The  remaining  assignments  are  disposed  of 
by  what  we  have  heretofore  said,  and,  finding 
no  reversible  error,  the  Judgment  is  affirmed. 


GULP,  C.  &  S.  P.  B.  OO.  y.  PBA.TT.    (No.  88.)* 

(Court  of  Civil  Appeals  of  Texas.     Beaumont. 

Feb.  3,  1916.    Rehearing  Denied 

Feb.  24, 1916.) 

1.  Tbovxb  Ann  OonvKBsioir  «»i— "Convkb- 

BION ' '— DEHNrriON. 

Conversion  is  any  unauthorized  act  ol  do- 
minion or  ownership  which  deprives  a  man  of 
his  personal  property  permanently  or  for  a  defi- 
nite length  ol  time. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  II  1,  2 ;   Dec.  Dig.  «=>!. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Conversion.] 

2.  TftOVIB  AND  CONVEBSION  e=»22— TAKINO— 

Absent  ob  Ratdioation. 

Where  the  owner  expressly  or  impliedly  as- 
sents to  or  ratifies,  the  taking,  use,  or  disposition 
of  his  property,  he  cannot  recover  for  converBiQu 
thereof. 

[Ed.  Note. — ^For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  ||  152-162,  167-169; 
Dec.  Dig.  «S322.] 

8.  Troves  and  Convebston  «=»1— "Convbb- 
hon"— Intent— PosimvK  Act. 

To  constitute  a  conversion  there  must  not 
only  be  an  intent  to  convert,  but  such  intent 
must  be  accompanied  by  a  positive  act  of  eon- 
version. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Oonveriion,  Cent  Dig.  if  1,  2;  Dec.  Dig.  «sb1.] 

4.  TbOVEB  and  OONVEBSION  «=335  —  Unatj- 

TROBizED  Takino^Inxxnt— Pbxbuuption. 
Where  an  act  of  convarsion  U  unauthorised 
by  the  owner,  the  intent  to  convert  will  be  con- 
clusively presumed. 

[Ed.  Note,— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  {f  215,  216;  Dec.  IMg. 
«=336.] 

5.  Tboveb  and  CoNVEBSioN  «=37  —  Tbain 
Damaging  Atttouobilb  —  BEPAntiNO  and 
Holding  vob  Owneb. 

Plaintiff's  automobile  was  struck  on  a  high- 
way crossing  b^  defendant's  train.  Plaintiff 
left  the  automobUe  on  the  right  of  way  for  sev- 
eral days  refusing  to  remove  it  Thereafter  the 
company's  claim  agent  consulted  plaintiff's  at- 
torney as  to  the  disposition  of  the  car,  suggest- 
ing that  the  company  be  allowed  to  take  it  to 
another  town  for  repair,  and  was  advised  that 
he  would  have  to  "^back  his  own  judgment" 
The  car  was  taken  and  repaired  as  suggested, 
and  was  afterwards  held  for  the  owner's  in- 
structions with  notice  to  the  owner.  The  com- 
pany held  the  automobile  in  storage  for  some 
time  while  futile  negotiations  for  settlement  took 
place,  which  ended  with  the  brin^g  of  this 
action  in  conversion.  Held  that,  since  defend- 
ant attempted  to  exercise  no  right  of  ownership 
over  the  car,  and  did  not  take  it  without  the 
ownei^B  consent  defendant  was  not  guilty  of 
conversion. 

[^d.  Note.— For  other  eases,  see  Trover  and 
Conversion,  Cent  Dig.  {{  61-57;  Dec.  Dig. 
®=>7.] 

6.  Thoveb  and  Convebsion  «=»10— Automo- 
bile Dailaoed  by  Tbain  —  Holding  fob 
Owneb— Illegal  Use  ob  Abttbe. 

The  fact  that  while  defmdant  held  snch 
oar  in  storage  awaiting  plaintiff's  order  for  dis- 
position, certain  persons  who  were  unauthorized 
Dv  the  company  took  the  automobile  out  and 
slightly  damaged  it,  whereupon  the  defendant 
repaired  the  damage  and  immediately  removed 
the  automobile  to  its  roundhouse,  where  it  was 
locked  up,  was  not  such  an  illegal  use  or  abuse 
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of  Oe  antomoUIe  aa  oonstitnted  •  eonvenkm  by 
deffsdast. 

[Ed.  Note.— For  other  eaaes.  aee  Trarer  and 
Convcnion,  Gent.  Dig.  U  84-04;  Dec.  Dis- 
*=.10.] 

Appeal  from  District  Ooart,  Sabine  Ooon- 
ty;  A.  E.  Davis,  Jadge. 

Action  by  G.  E.  Pratt  against  the  Gnlf, 
Colorado  k  Santa  V6  Railroad  Company. 
Jodgment  for  plalntUI,  and  defendant  ap- 
peals.   Beveraed. 

F.  J.  ft  C  T.  Duff,  of  Beaumont,  and 
Hamilton  ft  Hamilton,  of  HonidiUl.  for  ap- 
pellant W.  F.  Goodridi  and  J.  W.  Mlnton, 
botb  of  Hempbill,  for  am>eUee. 

CONLBT,  C.  3.  On  Angost  81,  1914,  G.  H. 
Pratt,  appeUee,  filed  a  petition  in  tbe  dis- 
trict cooxt  of  Sabine  coonty,  Tex.,  against 
the  Golf,  Colorado  ft  SanU  V6  Bailroad 
Company,  alleging  a  cause  of  action  snb- 
stantially  as  follows:  lliat  on  or  about  Aor 
gust  31,  1913,  tlie  appeUee  owned  a  certain 
Stndebaker  automobile,  being  a  aeveo-pa»- 
senger,  35  horse  power  car,  1913  modd, 
worth  $1,171.50;  that  on  or  about  tbe  1st 
day  of  August,  1913,  tbe  appellant,  Gnlf, 
Colorado  ft  Santa  F6  Bailroad  Cotapany, 
took  possesion  of  said  aotomobile,  and  con- 
rerted  the  same  to  its  own  use  and  boiefit, 
and  remored  the  Bame  out  of  Sabine  county, 
and  has  continuously  had  same  in  its  pos- 
session and  under  its  dominion  and  control ; 
that  said  conTersltxi  was  without  appellee's 
eonsent,  and  appellant  took  possession  of 
said  aut(xaoblle  at  Bronson,  Tex.,  and  trans- 
ported it  to  Beaumont.  Appellee  prayed  for 
damages  in  the  sum  of  $1471-50- 

Tbe  appellant  answered  by  general  de- 
murrer, and  specially  denied  that  it  was 
gtailty  of  conversion,  and  by  qpedal  answer 
It  alleged  that  it,  throogh  no  negligence  or 
fault  on  its  part,  damaged  said  automobile 
belonging  to  appeUee;  that  for  the  pur- 
pose of  repairing  said  car  it  removed  the 
•ame  to  Beaumont,  where  It  bad  an  expert 
mechanic  to  repair  the  car,  and  pot  It  in 
good  condition;  that  since  said  car  has 
been  repaired  it  has  been  tendered  back  to 
the  appellee,  and  request  made  that  appeUee 
advise  it  what  disposition  he  wanted  made 
of  tbe  same,  but  that  appellee  had  refused 
to  accept  said  car  or  notify  a]x>eUant  what 
be  wished  done  with  it. 

A  Jury  was  waived,  and  matters  of  £act 
and  law  were  submitted  to  the  court.  The 
court,  on  the  17th  of  April,  1915,  rendered 
Judgment  In  favor  of  appellee  for  the  full 
amount  sued  for,  to  wit,  $1,171.50,  with  in- 
terest at  6  per  cent  per  annum  from  August 
1,  1913,  from  which  Judgment  appellant  has 
duly  perfected  an  appeal  to  this  court 

Under  the  first  assignment  of  error  appel- 
lant contends,  tn  substance,  that  the  evi- 
dence is  undisputed  that  at  the  time  the 
appellant  herein  took  said  automobile  at 
Bronson  and  removed  it  to  Beaumont  its 


pmpoM  te  takbiff  the  avtonobOe  was  to 
bare  aame  repaired:  the  evMence  further 
showing  that  tbe  apptilee  knew  tliat  tbe  ap- 
pellant WBS  going  to  remove  tbe  antomobile 
from  Brmson  to  Bemmont  for  sncta  pnr- 
posea,  and  aoqnieKed  and  cwuwnted  to  said 
removal,  and  tbat  tberefore  tbe  court  erred 
in  rendering  Jodgment  to  f&vor  of  plaintiff 
In  a  salt  for  oonrerslon. 

[1]  "Con  version'*  is  defined  to  be  "any  on- 
authorised  act  wbldi  derives  a  man  of  his 
pnqjerty  permanently  or  for  a  definite  length 
of  time."  France  t.  Gibson.  101  &  W.  537; 
Union  Stod^ards  et  al  t.  Mallory  et  al.,  157 
m.  554,41N.  R888,48Ani.St.  Rep.  341. 

[Z-S]  The  legal  wrong  denominated  a  "con- 
version" is: 

"Any  anaothorised  act  of  doraioioli  or  owner- 
ship exetoaed  by  <Mie  peraon  av«r  pwial  prop- 
erty belonging  to  anotneb  •  •  •  Acta  of  ood- 
version  have  been  classified  as  follows:     (1)  A 

an 


taking  from  the  owner  without  consent;    (2)  t 
unwarranted  araomption  of  ownership;    (3)  an 


illegal  nae  or  abase  of  the-  chattel ;  and  (4)  a 
wrongful  detendoD  after  denand.  It  ia  a  well- 
settled  mle  that,  if  the  owner  expressly  or  im- 
pliedly' assents  to  or  ratiSes  the  taking,  nse,  or 
disposition  of  his  property,  he  cannot  recover 
for  oonvenioa  th«eof.    •    •    • " 

There  most  n«t  only  be  an  Intent  to  eon- 
vert,  bnt  it  must  lie  accompanied  by  posittve 
act  of  conversion.  However,  If  Ibe  act  mm 
unaathorlaed  fagr  tbe  owner,  an  intant  to 
convert  will  be  oonduatvely  presunad.    88 

Cyc  20oe-aoia 

[I]  An  analysis  of  tbe  evidence  to  the  case 
Justiflea  tbe  following  coodnsloos,  wlUdi  are 
practically  undisputed:  On  July  18, 1913,  the 
railroad  company  at  Branson,  Tex.,  damaged 
appellee's  automobile,  which  at  die  time  waa 
betog  operated  by  a  son  of  tbe  appeDee.  Tlte 
acddott  happened  on  the  company'B  ri^it  of 
way  over  one  of  tbe  public  cnasingB  at  Bron- 
son. After  the  accident  tbe  perscm  to  cbaige 
of  the  car  left  It  on  tbe  ri^t  at  way.  where 
it  remained  for  three  or  fbor  days  wltitont 
the  appellee  or  any  one  for  bim  looking  oat 
for  It  SubseQuently  one  of  appeUee'a  sons 
went  to  see  the  car  at  Bronson,  and  refoaed 
to  have  anything  to  do  with  It  The  car  was 
thereafter  taken  up  Iqr  the  railroad  company 
and  removed  from  the  rl^t  of  way  to  shel- 
ter. On  or  about  the  Ist  of  August  the 
claim  agent  for  the  railroad  company  went 
to  Bronson  to  toquire  toto  the  matter  of  tbe 
accident  and,  thinking  and  being  advised 
that  the  appeUee  was  repreaented  by  coanael 
at  HemphiU,  he  called  up  over  tong-diatance 
telephone  the  person  to  whom  be  was  direct- 
ed as  counsel,  and  had  a  conversation  with 
him  aa  to  the  measure  of  damages  to  the 
car,  and  what  was  the  most  advisable  thing 
to  do.  The  claim  agent  stated  that  there 
was  no  repair  shop  at  Bronson,  where  the 
car  could  be  repaired,  and  that  he  thought 
it  would  be  well  to  take  the  automobile  to 
Beaumont  to  have  the  damages  repaired,  and 
then  return  It  to  the  owner.  The  lawyer 
with  whom  the  conversation  was  had  advis- 
ed the  claim  agent  that  be  bad  no  authority 
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from  Mr.  Pratt  to  act  in  the  matter,  but 
that  he  would  call  him  (Mr.  Pratt)  on  the 
phone,  which  he  did.  Mr.  Pratt  was  then 
advised  of  the  suggestion  made  by  the  claim 
agent,  but  refused  to  tell  him  what  to  do 
with  the  car,  saying,  in  substance,  that  he 
would  have  to  back  his  owa  judgment  It 
is  clear  that  Mr.  Pratt  knew  the  intention 
and  purpose  of  the  claim  agent  to  remove 
the  car  to  Beaumont  for  repairs,  and  he  made 
no  protest,  nor  did  he  by  word  or  act  disap- 
prove the  suggestion.  The  car  was  taken  to 
Beaumont  and  repaired.  After  this  was 
done,  one  of  appellee's  sons,  in  response  to 
n  letter  from  the  claim  agent,  went  to  Beau- 
mont and  inspected  the  automobile.  The 
reimlrs  on  the  car  seemed  to  have  been  satis- 
factorily done,  and  the  matter  of  settlement 
was  then  the  only  thing  to  be  adjusted.  Con- 
siderable correspondence  in  the  meantime 
bad  passed  between  the  claim  agent  and 
counsel,  who,  the  claim  6gent  thought,  rei>- 
resented  the  api)ellee.  The  sum  and  sub- 
stance of  the  correspondence  was  repeated 
requests  upon  the  part  of  the  claim  agent 
for  directions  as  to  how  to  dispose  of  the 
car;  the  claim  agent  insisting  that  he  was 
ready  to  deliver  the  same  t)ack  to  the  owner; 
that  the  car  had  been  repaired,  and  was  in 
good  shape.  The  letters  also  show  that,  In 
addition  to  placing  the  car  back  in  good  re- 
pair, the  appellee  desired  a  large  sum  for 
damages  besides,  ranging  from  $1,000  to 
$500.  The  claim  agent  would  not  agree  to 
the  payment  of  any  such  damages,  and  thus 
the  matter  stood  when  appellee's  son  came 
to  Beaumont.  Upon  his  arrival  here  there 
■wras  some  negotiation  between  the  claim 
agent  and  appellee's  son  as  to  the  adjustment 
of  damages  claimed  by  the  appellee,  but  the 
claim  agent  Insisted  that  the  final  adjust- 
ment of  the  entire  matter  would  have  to  be 
done  through  counsel,  who,  he  thought,  rei>- 
resented  the  appellee.  Other  letters  then 
passed  between  counsel  for  appeilee  and  the 
claim  agent  on  the  subject  of  the  delivery  of 
the  car  generally,  and  the  amount  of  damag- 
es to  be  paid  by  the  company.  No  settlement 
was  reached  by  the  parties,  and  this  suit 
was  then  filed  for  conversion. 

We  are  unable  to  see  any  element  of  con- 
reislon  in  this  case.  The  railroad  company 
at  no  time  undertook  to  exercise  any  right 
of  ownership  over  the  automobile.  The  car 
was  not  taken  from  the  owner  without  his 
consent  The  evidence  shows  that  it  was 
abandoned  on  the  right  of  way  by  th^  own- 
er and  by  appellee's  son.  The  appellee  knew 
that  the  car  would  be  removed  to  Beaumont 
for  repairs,  and  he  made  no  protest,  nor  did 
lie  signify  any  dissent  thereto. 

There  Is  some  evidence  in  the  record  which 
shows  that  while  the  car  was  In  storage  in 
the  garage  at  Beaumont  on  two  occasions 
some  person  or  persohs,  who  were  unauthor- 
laced  and  without  the  consent  of  the  claim 
agent,  who  had  the  car  under  his  supervi- 


sion and  control,  took  it  out,  and  that  it 
was  slightly  damaged  by  reason  thereof. 
When  this  matter  was  discovered,  the  dam- 
ages were  repaired,  and  the  car  immediately 
removed  to  the  roundhouse  of  the  appellant, 
where  the  wheels  were  taken  off,  and  the 
car  locked  up,  so  as  to  avoid  repetitions  of 
such  occurrences.  Certainly,  under  such  dr- 
camstances,  we  would  not  be  warranted  in 
saying  that  this  was  such  illegal  use  or  abuse 
of  the  chattel  as  constituted  an  act  of  con- 
▼erslon. 

If  a  person  is  advised  by  one  that  his  prop- 
«rty  Is  going  to  be  taken  for  the  purpose  of 
doing  something  to  It  of  benefit  to  the  owner, 
that  is,  to  have  It  repaired,  and  he  does  not 
object  to  nor  forbid  the  same  being  done,  he 
certainly  acquiesces  in  such  taking,  and  can- 
not base  an  action  of  conversion  alone  on 
such  circumstances. 

There  is  no  evidence  in  the  record  of  any 
wrongful  detentl<»i  after  demand  made  for 
the  car.  As  a  matter  of  ftict,  there  was  no 
demand  made  for  the  return  of  the  car,  but 
the  evidence,  on  the  other  hand,  shows  that 
appellant  was  insisting  that  It  be  permitted 
to  return  the  car  to  the  owner,  and  his  re- 
fusal to  accept  it;  he  in  turn  demanding  a 
large  sum  of  money  in  addition  to  the  return 
of  the  car,  and  refusing  to  accept  the  car 
unless  such  money  was  paid.  We  are  there- 
fore of  opinion  that  this  assignment  of  error 
should  be  sustained. 

The  disposition  of  this  cause  makes  it  un- 
necessary to  consider  the  other  assignments 
of  error. 

Judgment  will  therefore  be  reversed,  and 
here  rendered  for  appellant;  and  it  is  so  or- 
dered. 


BASSEL,  Mayor,  et  al.  v.  SHANKLIN  et  al. 

(No.  5572.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

Jan.  10,  1016.) 

1.  MUNICIPAI.  COBPOBATIONS  €=»48— ChaBTKB 

Elections — Contest— Notick. 

The  giving  of  notice  of  contest  stating  the 
ground  thereof,  required  by  Vernon's  Sayles' 
Ann.  Civ.  St.  1914.  art.  3051,  in  case  of  con- 
test of  election  to  a  county  office,  is  essential  to 
jurisdiction  in  a  contest  of  an  election  for  ac- 
ceptance of  a  city  charter ;  article  3077  anthor- 
isiag  contest  of  an  election  held  for  any  other 
purpose  than  election  of  an  officer,  to  be  had  in 
the  same  manner  and  under  the  same  rules,  as 
far  as  applicable,  as  are  prescribed  for  con- 
test of  election  for  a  county  office;  and  artS- 
ale .  3078  providing  that  in  case  of  a  contest 
of  such  a  city  election,  the  officer  declaring  its 
result  shall  be  made  contestee,  and  served  with 
notice. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  127,  128,  130-133 ; 
Dec.  Dig.  €=48.] 

2.  CoNSTiTu-noNAi,  Law  ^=a20  —  Seu-Kxs- 
COTINO  Pbovisions— Contested  Elections. 

Const  art  5,  §  8,  as  amended  in  1891,  giv- 
ing district  courts  jurisdiction  to  try  contested 
elections  is  not  self-executing. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  t  32;  Dec.  Dig.  <e=>29.] 
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8,  EiiKcnoNs  «:»269— Contest— Pbocedubk. 

A  contest  of  election  is  not  a  civil  gnit,  and 
so  cannot  be  tried  by  methods  prescribed  there- 
for, but  must  proceed  according  to  statutory 
provisions  authorizing  it 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  ij  245,  246;   Dec:  Dig.  ©=>269.] 

4.  Elections    «=5>271— Contests— Gbounds. 

An  election  cannot  be  contested  on  the 
ground  that  the  law  authorizing  holding  thereof 
was  void,  but  only  for  some  reason  showing  it 
was  not  properly  ordered  or  fairly  conducted, 
snch  as  failare  to  give  notice,  or  that  illegal 
votes  were  cast,  or  some  other  matter  that  would 
impeach  the  fairness  of  the  reeult 

OSd.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  i  248;  Dec  Dig.  «=»2n.] 

6.  Injunction  «=sS(>— Municifai.  Cobpoka- 
TiONs  <S=»48  — Quo  Wabbanto  «=>8— Void 
Chabteb  E>li:ction— Remedt. 

If  an  election  for  acceptance  of  a  city  char- 
ter is  yoid  for  failure  of  the  eooncil  to  provide 
by  ordinance  for  submission  of  the  question 
whether  a  commission  shall  be  chosen  to  frame 
a  new  charter,  providing  for  the  selection  by  the 
voters  of  a  committee  to  prepare  the  same,  a 
contest  of  the  election  is  unnecessary;  injunc- 
tion to  prevent  enforcement  of  the  charter,  or 
quo  warranto  against  officers  holding  thereunder 
being  a  proper  remedy. 

[Bd._Note. — For  otlier  cases,  see  Injunction, 
Cent  Dig.  |  151;  Dee.  Dig.  «=380;  Municipal 
Corporations,  Cent.  Dig.  |g  127,  128,  130-133: 
Dec.  Dig.  ®=>48;  Quo  Warranto,  Cent  Dig.  S 
9;   Dec  Dig.  <&=>&.] 

Appeal  from  District  Court,  Bell  Couuty; 
W.  W.  Hair,  Special  Judge. 

Proceeding  by  M.  H.  Shauklin  and  others 
against  Neal  Bassel,  Mayor,  and  others,  to 
contest  an  election  on  a  city  charter.  From 
an  {adverse  judgment,  defendants  appeal. 
Reversed  and  remanded. 

J.  li.  Berlnger  and  A.  L.  Cartis,  both  of 
Belton,  Winbourn  Pearoe,  of  Temple,  and  J. 
B.  Hubbard,  of  Belton,  for  appellants.  G. 
M.  Felts,  of  Belton,  and  Marshall  Surratt, 
of  Waco,  for  appellees. 

RICE,  J.  The  dty  council  of  the  city  of 
Belton  ordered  an  election  to  determine 
whether  said  dty  should  accept  a  new  char- 
ter which  had  been  theretofore  prepared  by 
a  committee  selected  by  the  conncil.  This 
election  was  held  in  accordance  with  said 
order,  and  resulted,  as  declared  by- said  body, 
In  favor. of  Its  adoption,  and  an  ordec  was 
entered  by  the  city  council  so  declaring  the 
result  of  such  election;  and  this  suit  was 
brought  by  appellee  Shanklln  and  35  other 
qualified  voters  of  said  city  to  contest  said 
election,  assailing  Its  validity  on  the  ground, 
among  others,  that  said  council  Improperly 
ordered  said  election.  In  that  It  appointed  a 
committee  to  draft  the  proposed  charter, 
whereas  It  is  contended  that  the  selection  of 
said  committee  should  have  been  left  to  the 
qualified  voters  of  said  municipality.  (2)  That 
the  question  as  to  whether  or  not  a  com- 
mission should  be  chosen  to  frame  a  new 
charter  was  not  left  to  the  vote  of  the  people, 
but  was  determined  by  the  council  Itself. 
(3)  That  sudi  proposed  charter  was  not  sub- 


mitted to  be  voted  on  by  sections,  so  that  its 
provisions  could  be  separately  passed  on,  but 
was  submitted  as  a  whole ;  and  because  the 
dty  council  did  not  cause  the  dty  derk  or 
secretary  to  mall  a  copy  of  the  proposed 
charter  to  each  qualified  voter  In  the  city 
not  less  than  30  days  prior  to  the  ele<:tlon; 
and  also  on  the  ground  of  fraud  In  conduct- 
ing the  election. 

Appellants  In  their  answer  admitted  the 
truth  of  the  above  allegations  relating  to 
the  method  adopted  In  ordering  said  election 
and  the  selection  of  a  commission  to  draft 
said  charter,  and  asserted  that,  notwith- 
standing they  had  failed  to  follow  the  pro- 
cedure as  contemplated  by  chapter  147,  Ses- 
sion Acts  of  the  S3d  Legislature,  p.  307  (Ver- 
non's Sayles'  Ann.  Oiv.  St  1914,  art&  1096a- 
10961),  still  that  said  election  was  held  and 
fairly  conducted,  and  the  majority  of  the 
votes  cast  were  in  favor  of  such  charter,  and 
hence  it  became  and  was  etTective. 

To  which  answer  asserting  the  validity  of 
said  election  as  ordered,  appellees  addressed 
an  exception,  to  the  effect  that  it  conatltuted 
no  defense  to  plaintiffs'  cause  of  action; 
which  being  sustained,  and  appellants  declin- 
ing to  amend,  the  court  directed  the  Jury  to 
return  a  verdict  in  favor  of  appellees,  which 
was  done,  and  Judgment  was  rendered  de- 
claring said  charter  Illegal  and  void,  from 
which  this  appeal  is  prosecuted. 

[1]  In  the  view  we  take  of  the  case  It  wUl 
not  be  necessary,  we  think,  to  discuss  any  of 
the  assignments  of  error  presented  In  be- 
half of  appellants,  because  we  have  conclud- 
ed that  the  trial  court  had  no  Jurisdiction  of 
the  case,  as  the  record  la  now  presented.  On 
inspection  of  the  petition  we  find  no  allega- 
tion showing  that  notice  of  contest  was  aerr- 
ed  upon  appellants,  which  was  necessary  in 
order  to  confer  Jurisdiction.  By  article  3077, 
title  40,  chapter  8,  of  Vernon's  Sayles'  ClT. 
Stats,  vol  2,  it  Is  provided  that : 

"If  the  contest  be  for  the  validity  of  an  Sec- 
tion held  for  any  other  purpose  than  the  election 
of  an  officer  or  officers  in  any  county  or  part 
of  a  county  or  prednct  of  a  connty,  or  in  any 
incorporated  city,  town  or  village,  any  resident 
of  such  county,  precinct,  city,  town  or  village, 
or  any  number  of  such  residents,  may  contest 
such  election  in  the  district  court  of  such  county 
in  the  same  manner  and  under  the  same  rules, 
as  far  as  applicable,  as  are  prescribed  in  this 
chapter  for  contesting  the  validity  of  an  election 
for  a  county  office." 

The  succeeding  article  In  case  of  contest 
of  dty  elections  requires,  among  other  things, 
that: 

"The  mayor  of  the  dty,  town  or  viUage,  or  the 
officer  who  declared  the  official  result  of  said 
election,  or  one  of  them,  as  the  case  may  be. 
shall  be  made  the  contestee,  and  shall  be  served 
with  notice  and  statement  and  shall  file  his  re- 
ply thereto  as  in  the  case  of  a  contest  for  of- 
fice," etc. 

Article  8051,  Id.,  provides  that: 

"Any  person  intending  to  contest  the  election 
of  any  one  holding  a  certificate  of  election  as  a 
member  of  the  Legislature,  or  for  any  office  men- 
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tjoned  in  thia  law,  ahall,  within  80  daya  after 
the  return  day  of  election,  give  him  a  notice 
thereof  In  writing  and  deliver  to  him,  his  agent 
or  attorney,  a  written  statement  of  the  ground 
on  wliich  Buch  contestant  reliea  to  sustain  such 
contest,"  etc. . 

In  Lindaey  ▼.  Lnckett,  20  Tex.  516,  Mr. 
Jtutloe  Roberta  held,  aa  abown  by  fhe  arlla- 
bos,  that: 

"The  notice  and  statement  of  the  gronnda  on 
which  a  party  intends  to  contest  the  election  of 
any  one  holding  a  certificate  of  election  to  a 
county  office,  which  are  required  to  be  served  on 
the  latter  within  ten  days  after  return  day,  are 
the  predicate  upon  which  the  power  of  the  coun- 
ty court  is  set  in  motion,  and  without  which, 
within  the  time  prescribed,  that  court  baa  no 
jurisdiction  to  investigate  the  validity  or  event 
of  such  election." 

A^ln,  our  Supreme  Court,  through  Mr. 
Jnstice  Gould,  In  Wright  t.  Fawcett,  42  Tex. 
203,  In  cooatrulng  a  similar  statute  to  the 
one  here  involTed,  declared  that,  in  order  to 
conteat  an  ele<itlon  the  contestant  must  com- 
ply with  the  requisites  of  the  statute  on  the 
subject,  saying  that: 

"The  law  has  provided  In  what  wsy  elections 
may  be  contested,  with  the  evident  design  that 
no  other  shall  be  pursued.  The  jurisdiction  of 
the  district  court  was  dependent  upon  compli- 
ance with  the  prerequisites  prescribed  by  the 
law ;  and  as  the  record  does  not  show  such  com- 
pliance, we  think  the  case  was  correctly  dis- 
miaaed." 

Mr.  Jostlee  Bookout  in  Cauthron  ▼.  Mur- 
phy, 180  S.  W.  671  (which  was  a  suit  brought 
to  contest  a  stock  law  election,  where  the 
petition  failed  to  show  that  the  contestant 
liad  given  the  statutory  notice  of  contest), 
held  that  the  district  court  did  not  err  in 
dismissing  the  case  for  the  want  of  Jurisdic- 
tion, referring  with  approval  to  lindsey  ▼. 
I^nckett  and  Wright  v.  Fawcett,  supra.  In 
15  Cyc.  pp.  898,  399,  It  ds  said: 

'Notice  in  some  form,  setting  forth  one  or 
more  of  the  statutory  grounds  of  contest  is  ju- 
risdictional and  is  absolutely  essential  to  the  va- 
lidity of  the  proceedings,"  specially  referring  to 
Taliaferro  v.  Lee,  97  Ala.  92,  13  South.  125, 
sustaining  this  view. 

[2,  S]  It  Is  true  that  article  5,  {  8,  of  the 
Constitution,  as  amended  in  1891,  gives  dis- 
trict courts  Jurisdiction  to  try-  contested  elec- 
tions. This  clause  of  the  Constitution,  how- 
ever. In  Cauthron  v.  Murphy,  supra,  was  held 
not  to  be  self-executing,  which  holding  we 
tblnk  te  correct  A  contested  election  Is  not 
a  dvll  suit  and  cannot  therefore  be  tried 
by  methods  prescribed  in  such  case%  but 
must  proceed  in  conformity  with  the  statu- 
tory provisions  authorizing  such  contest '  See 
Odell  V.  Wharton,  87  Tex.  173,  27  S.  W.  123. 

[4,  f  ]  We  may  observe  In  passing  that  the 
demurrer  seems  to  have  been  sustained  on 
tbe  ground  that  the  city  council  failed  to 
comply  with  the  provisions  of  tbe  act  of 
tbe  Legislature  above  referred  to  in  order- 
ing the  election,  therefore  rendering  the  same 
void.  We  do  not  think  that  an  election  can 
be  contested  on  the  ground  that  the  law  au- 
tborlzlDg  tbe  holding  thereof  was  Toid,  but 


such  contest  jiinst  be  baaed  on  some  reason 
showing  that  such  election  was  not  properly 
ordered  or  fairly  conducted,  such  as  the  fail- 
ure to  give  notice  of  th&  time  and  place 
wbere  the  election  Is  to  be  held  or  that  il- 
legal votes  were  cast  thereat  or  some  other 
matter  that  would  impeach  tbe  fidmess  of 
tbe  result  So  that  If,  aa  contended  by  ap- 
pellants, the  failure  of  tbe  dty  conndl  to 
provide  by  ordinance  for  the  submission  to 
tbe  vote  of  tbe  people  of  the  question,  "Shall 
a  commission  be  chosen  to  franie  a  new  char- 
ter?" providing  therein  for  the  selection  by 
tbe  voters  of  a  committee  to  prepare  same, 
rendered  said  election  void,  there  was  no 
necessity  for  this  action;  but  the  proper 
remedy,  it  seems,  would  be  by  Injunction  to 
prevent  its  enforcement  (see  McQullUn  on 
Municipal  Ck>rporatlons,  vol.  5,  |  2502,  and 
authorities  thereunder;  esx)eclally  see  Macon 
V.  Hughes,  110  Ga.  79&-804,  36  S.  E.  247), 
or  by  quo  warranto  against  Its  officers  to 
oust  them  from  office  and  declare  the  incorpo- 
ration null  and  void  (see  Thompson  et  aL  v. 
State,  23  Tex.  Civ.  App.  370,  56  S.  W.  608; 
State  V.  Merchant  88  Tex.  Civ.  App.  226, 
85  S.  W.  483). 

But  notwithstanding  the  petition  falls  to 
disclose  that  the  notice  of  contest  was  given, 
which  we  bold  essential  to  confer  Jurisdic- 
tion on  the  district  court  to  try  an  election 
contest  still,  as  this  may  have  been  done 
within  the  time  prescribed  by  law,  we  will 
not  dismiss  the  case,  but  reverse  and  remand, 
so  as  to  afford  appellants  an  opportunity  to 
amend  their  petition  In  this  respect,  if  tbe 
facts  authorize  and  they  desire  so  to  do; 
and  It  Is  so  ordered. 

Reversed  and  remanded. 


SOVEREIGN  CAMP  OP  WOODMEN  OF 
THE  WORLD  v.  BAILEY.    (No.  5605.)* 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 
Feb.  2,  1916.    On  Motion  for  Re- 
hearing, March  1,  1916.) 

1.  IifSCSANOB  •ssSl^— MtrrtTAi.  BBRErrr  Iir- 
BOBARCB— Actions— EviDKNCB. 

In  an  action  on  a  beneficiary  certificate  pro- 
viding that  there  should  be  no  recovery  if  insur- 
ed died  in  consequence  of  violation  or  attempted 
violation  of  law,  evidence  held  to  warrant  judg- 
ment against  the  insurer  not  showing  that  insur- 
ed 80  met  his  death. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {{  2006,  2007 ;  Dec.  Dig.  «=>819.] 

2,  Witnesses  «=3>29.S%  —  Examination  — 
Self-Incrimination. 

The  rule  that  a  person  cannot  be  compelled 
to  give  testimony  which  would  incriminate  him 
applies,  not  only  to  criminal  cases,  but  to  dvll 
cases. 

[Ed.  Note, — For  other  cases,  see  Witnesses, 
Cent  Dig.  S  1011;   Dec.  Dig.  «=>293%.] 

On  Motion  for  Rehearing. 

8.  WnPNESBEs  4=>307  —  BxAitiwATioir  —  Iir- 
obiminatobt  Stateuentb. 

Where  a  witness  uuequivocaUy  stated  that 
to  answer  statements  might  incriminah;  him,  the 
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oonrt  properly  refnsed  to  compel  him  to  answer 
Bueh.  questions,  though  on  cross-examination  he 
became  confuaed  as  to  the  incrimination. 

[Ed.  Note. — For,  other  cuses,  see  Witnesseo, 
Cent.  Dig.  §§  1081-1064 ;  Dec.  Dig.  €=307.] 

Appeal  from  District  Oonrt,  Victoria  Coun- 
ty ;  John  M.  Green,  Judge. 

Action  t>7  O.  F.  Bailey,  g^uardlan,  against 
tbe  Sovereign  Camp  of  the  Woodmen  of  the 
World.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

A.  H.  Burnett,  of  Omaba,  Neb.,  R.  I<.  Dan- 
iel, of  Victoria,  and  Henry,  McCioskey  &  Rob- 
ertson, of  San  Antonio,  for  appellant  Proc- 
tor, Vandenberge,  Crain  &  Mitchell  and  £ly  & 
Bagsdale,  all  of  Victoria,  for  appellee. 

FLY,  C.  J.  Api)ellee,  as  guardian,  sued  ap- 
pellant to  recover  for  Willie  Lee  Bailey,  bis 
ward,  on  a  benefldary  certificate  for  1(13,000, 
which  was  Issued  by  appellant,  payable  to 
the  ward  npon  the  death  of  W.  L.  Bailey, 
who  was  the  insured.  This  Is  a  second  ap- 
peal of  this  case.  163  S.  W.  683.  The  cause 
was  tried  by  Jury,  resulting  la  a  verdict  and 
Judgment  for  appellee  in  the  snm  of  $3,000, 
with  interest  at  6  per  cent  from  July  1, 1912. 

The  Jury  was  Justifled  in  finding  that  W. 
L.  Bailey  came  to  his  death,  without  his 
fault,  at  the  hands  of  Charles  and  Alvln  Holz- 
heuser.  He  was  shot  in  the  side  of  the  head 
and  In  the  breast,  and,  although  he  was  a 
right-handed  man,  his  pistol  was  found  lying 
near  his  left  hand.  The  pistol  had  two  dis- 
charged cartridges  In  It,  but  the  evidence 
falls  to  show  that  Bailey  fired  the  first  shot, 
or,  if  be  did,  that  It  was  not  flred  after  he 
had  been  attacked.  The  two  shots  might 
have  been  fired  from  the  pistol  after  Bailey 
was  dead,  and  the  pistol  then  placed  near  his 
left  hand.  No  one  saw  the  shooting,  except 
the  HolzhQusers,  and  the  declaration  made 
by  Charles  Holzheuser  that  he  shot  Bailey 
to  prevent  hipi  from  killing  both  of  them  is 
not'  a  probable  story.  In  the  light  of  the  fact 
that  he  was  shot  in  the  side  of  the  head  back 
of  the  ear,  but  if  it  was  true,  the  man  who 
made  the  declaration  was  not  present  when 
the  first  shot  was  fired,  and  could  not  state 
who  started  the  difSculty,  but  could  only 
speak  as  to  the  situation  when  he  ran  around 
the  house  to  the  place  where  he  heard  the 
tiring.  Alvln  UoMieuser,  who  was  there 
when  the  difficulty  started,  made  no  declara- 
tion as  to  how  the  matter  betjan.  Bailey 
could  have  been  acting  purely  in  self-defense, 
and  still  Charles  Holzheuser  could  have 
truthfully  said  that  if  Bailey  had  not  been 
killed,  he  would  have  killed  both  the  Holz- 
beusers. 

[1]  The  bprden  of  proof  was  upon  appel- 
lant to  show  that  Bailey  brought  on  the  diffi- 
culty in  wliich  he  lost  his  life.  It  set  up  as 
Its  defoise  the  section  in  tbe  beneficiary  cer- 
tificate which  precluded  recovery  of  the  In- 
anranoe  money  if  the  insured  died  In  conse- 
quence of  violation  or  attempted  violation  of 
laws  of  the  state  or  the  United  States.    The 


Jury  found  that  Ballej'  did  not  so  die,  and  in 
view  of  the  testimony  they  were  Justified  in 
so  finding.  The  testimony  failed  to  disclose 
that  Bailey  began  the  conflict  and  it  was  per- 
haps more  probable  that  Alvln  Holzheuser 
began  the  difficulty  and  Inflicted  a  wound  on 
Bailey,  for  there  were  two  wounds,  before 
he  drew  his  pistol.  The  Holzheusers  wore 
pistols,  and  were  prepared  to  take  some  one's 
life,  and  had  come  from  their  field  with  the 
weapons  on  their  persons.  One  of  the  wounds 
was  in  the  breast  &nd  the  other  In  the  head 
Just  above  the  left  ear.  In  this  connection  It 
may  be  said  that  the  charge  placed  no  great- 
er burden  upon  appellant  as  to  bailey  being 
engaged  in  a  violation  of  law  in  consequence 
of  which  he  lost  his  life  than  the  law  enjoins. 
There  was  nothing  In  the  charge  to  mislead 
the  Jury,  but  It  gave  the  law  fully  and 
clearly. 

It  may  be,  as  contended  by  appellant,  that 
under  the  same  state  of  facts  a  court  trying 
the  Holzheusers  for  the  murder  of  Bailey 
would  instruct  a  verdict  of  not  guilty  but  it 
would  be  on  the  ground  that  the  state  had  fail- 
ed to  show  who  began  the  difficulty,  and  under 
the  rules  of  the  presumption  of  innocence  and 
reasonable  doubt  no  convicticm  could  be  had, 
but  that  verdict  would  not  be  proof  that  Bail- 
ey was  the  aggressor.  It  would  not  show 
the  probative  force  of  the  drcuiaatances  as 
to  Bailey  being  the  aggressor,  but  rather  a 
lack  of  testimony  as  to  who  began  the.  con- 
tUct  The  burden  would  be  on  the  state  in 
the  criminal  case;  it  is  on  the  appeUaut  in 
the  civil  case.  The  testimony  was  too  un- 
certain to  Justify  a  verdict  that  Bailey  died 
in  consequence  of  a  violation  of  law  on  his 
part.  Under  the  testimony  no  one  could 
reasonably  conclude  that  Bailey  was  the  ag- 
gressor. The  affair  was  shrouded  in  my»- 
tery. 

[2]  The  Holzheusers  swore  that  It  would 
tend  to  incriminate  them  to  tell  aboat  the 
circumstances  surrounding  the  killing  and 
the  trial  Judge,  in  the  exercise  of  a  wise  dis- 
cretion, was  of  the  opinion  that  their  evi- 
dence, if  they  told  the  truth,  would  tend  to 
incriminate  them.  There  were  a  number  of 
questions  asked  by  appellant,  answers  to 
which  could  not  possibly  have  tended  to  in- 
criminate the  Holzheusers,  but  the  answers 
to  the  questions,  no  matter  what  they  were, 
could  not  have  bad  any  materiality.  The 
record  presents  a  case  for  the  application  of 
the  rule  which  shields  a  witness  from  an- 
swers that  might  incriminate  him,  as  held 
in  our  former  opinion  and  other  authorities. 
Greenleaf  on  Ev.  {  451 ;  Ex  parte  Hughes,  57 
Tex.  Cr.  B.  82,  121  S.  W.  1118;  Counselman 
V.  Hitchcock,  142  U.  S.  547,  12  Sup.  Ct  IKS. 
35  L.  Ed.  1110.  In  the  last  case  cited  the 
Supreme  Court  of  the  United  States  says: 

"It  is  imix>ssible  that  the  meaning  of  the  con- 
stitutional provision  can  only  be  that  a  person 
shall  not  be  compelled 'to  be  a  witnem  against 
binnelf  in  a  criminal  prosecution  against  him- 
self. It  would  doubtless  cover  such  cases ; .  but 
it  is  not  limited  to  them.    The  object  waa  to  in- 
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€arc  that  a  person  shonld  not  be  compelled,  when 
acting  as  a  witness  in  any  inveBtUration,  to  give 
testimony  which  might  tend  to  show  that  he 
himself  had  committed  a  crtpe.  The  privUege 
is  limited  to  criminal  matters,  but  It  is  as  broad 
as  the  mischief  against  which  it  seeks  to  gnard." 

Tbat  rulliig  Is  broad  enougli  to  cover  any 
kind  of  case  In  which  a  person  Is  called  as  a 
wltnesa  To  the  same  effect  Is  the  case  here- 
in dted,  which  was  decided  by  the  Conrt  of 
Criminal  Appeals  of  this  state.  In  that  case 
the  witness  was  permitted  to  consult  with  his 
attorney  as  to  the  propriety  of  his  answer- 
ing certain  qnestlons,  and  after  tbat  consul- 
tation stated  that  his  answers  would  incrim- 
inate or  tend  to  Incriminate  him. 

The  Judgment  Is  afiDrmed.  ' 

On  Motion  for  Behearlng. 

[3]  It  Is  earnestly  Insisted  by  appellant 
that  AlTln  Holzheuser  did  not  state  that  the 
CTldence  he  refused  to  give  would  incriminate 
and  this  court  is  adjured  to  adhere  to  its 
opinion  on  the  former  appeal.  The  court 
asked  the  witness:  "Mr.  Holzheuser,  do  you 
Bwear  unequivocally  that  the  answer  to  this 
'Question  might  incriminate  you?"  To  which 
lie  answered :  "Yes."  It  is  true  that  the  wit- 
ness became  somewhat  confused  on  a  dross- 
examination,  but  the  trial  Judge  ruled  that 
his  evidence  would  Incriminate  him,  and  he 
vras  In  better  jKwition  to  understand  the  sur- 
roundings than  this  court.  The  witness  stat- 
ed positively  that  the  evidence  would  In- 
criminate him.  The  conrt  very  properly  held : 
"It  Is  not  within  my  province  to  sky  It  would 
not"  Tbe  other  Holzheuser  was  asked :  "Do 
yon  refuse  to  answer  all  these  questions  be- 
cause you  fear  they  might  Incriminate  you?" 
He  answered:   "Yes." 

The  motion  for  rehearing  is  overruled. 


COSGKOVH  V.  SMITH  et  aL    (No.  8576.)  ; 

(Court   of   Civil   Appeals   of   Texas.      Austin. 
Jan.  26,  191&) 

1.  Witnesses    $=>100— Coufeibncx— Thahs- 

ACTIONS  WITH  DECEASED  PeBSONS. 

Defendant  cannot,  under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  3690,  providing  that  in 
actions  by  or  against  the  heirs  or  legal  repre- 
aentativsa  of  a  decedent  neither  party  shall  be 
allowed  to  testify  as  to  any  transaction  with  or 
statement  by  decedent,  testify  to  an  agreement 
made  between  his  grandfather,  his  predecessor 
in  title,  and  plaintiffs  predecessor  in  title  fixing 
an  agreed  boundaor  line. 

[£>L  Note.— For  other  cases,  see  Witnesses, 
Gent.  Dig.  fi  696,  697;    Dec.  Dig.  «ss>160.] 

2.  AFPEiO.  AND  Eb&ob  <B=3l053  —  Beview  — 
Habuums  Ebbob. 

While  the  practice  of  admitting  incompe- 
tent evidence  and  then  excluding  it  by  instruc- 
tions is  not  to  be  commended,  the  admission  of 
such  evidence  is  no  gronnd  for  reversal,  unless 
it  appears  harm  resulted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Sarror,  Cent  Dig.  H  4178-4184;  Dec.  Dig.  «=» 


3.  Tbial  #B»194—lNBTBtrcTiON8— Weight  or 
Bvidekcx. 

In  an  action  where  there  was  a  dispute 
over  a  boundary  Une,  a  charge  that,  if  the  jury 
should  find  that  the  parties'  predecessors  in 
title,  not  knowing  the  true  line  separating  their 
lands,  agreed  upon  a  boundary  Vme.  and,  having 
the  property  surveyed,  built  thei*  fenpes  and 
made  their  improvements  In  reliAnce  on  such 
agreement,  then,  if  the  line  was  so  fixed,  it  was 
binding,  and  verdict  shonM  be  for  defendants  if 
the  line  w;as  as  stated  in  their  answer,  is  im- 
proper as  on  the  weight  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  IWaL  Cent 
Dig.  Sg  413,  436,  439-441,  446-454,  456-466; 
Dec.  Dig.  <»B»194.] 

4.  Trial  «=»aJ2  —  IirarrEOOTioiTs  —  Appuca- 

BILITT  TO  BvXDBIrCB. 

Whw«  the  only  evidence  <a  agreed  boundary 

Une  was  mcompetent,  and  it  was  withdrawn 
from  the  Jury,  a  charge  on  such  agreed  boundary 
line  is  improper. 

CBd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  606,  59B-612 ;   Dec.  Dig.  «=>252.] 

Appeal  from  District  Court,  Coryell  Coun- 
ty;  J.  H.  Arnold,  Judge. 

Action  by  Mrs.  T.  J.  Cosgrove  against  C. 
6.  Smith  and  another.  From  a  Judgment 
for  defendants,  plaintiff  appeals.  Reversed 
and  remanded. 

B.  F.  Moore,  of  GatesviUe,  for  appellant 

BICE,  J.  AppeUant,  on  the  24th  day  of 
December,  1913,  brought  this  suit  against 
Mrs.  A.  H.  Smith  and  her  son,  Chas.  G. 
Smith,  appellees,  in  trespass  to  try  title  to 
recover  20  acres  of  land  or  more  out  of  the 
northwest  comer  of  the  Hugh  Cameron  320- 
acre  survey  in  Ck)ryell  county,  and  for  dam- 
ages and  rent  Appellees  resisted  recovery: 
(1)  On  the  ground  that  the  land  in  contro- 
versy Is'  on  the  W,  P.  Dodson  160-acre  sur- 
vey, which  they  own  and  constituted  no 
part  of  the  Canieron  survey;  (2)  that  these 
surveys  adjoin  each  other,  that  the  west 
line  of  the  Cameron  and  the  east  line  of  the 
Dodson  were  coincident,  and  that  many 
years  prior  thereto  the  owners  of  said  re- 
spective surveys,  who  were  the  ancestors 
of  plaintiff  and  defendants,  agreed  tbat  the 
location  of  said  division  line  between  said 
surveys  was  marked  by  a  certain  fence,  and 
that  the  land  in  controversy,  by  virtue  of 
said  "agreement,  was  on  the  west  side  of  sold 
fence,  and  therefore  belonged  to  appellees. 

Before  the  trial  began  it  was  agreed  by 
counsel  representing  the  plalntlfl  and  the 
defendants:  ' 

"That  the  issue  between  them  was  the  loca- 
tion of  the  west  boundary  line  of  the  Hugh 
Cameron  and  the  east  boundary  line  of  the  W, 
P.  Dodson  160-acre  survey,  which  was  a  com- 
mon line;  that  there  was  no  issae  as  to  title, 
it  being  admitted  that  the  plaintiff  has  title  to 
the  Cameron,  and  the  defendants  have  title  to 
the  Dodson,  but  the  admission  of  title  shall  in 
no  way  affect  any  evidence  as  to  the  true  loca- 
tion of  said  line  as  it  actually  existed  by  the 
original  surveyor,  or  the  true  location  of  said 
line  as  plead  by  the  defendant  as  an  agreed  line. 
•  •  •  It  is  also  agreed  by  both  parties  that 
the  Hugh  Cameron  survey  was  the  older  sur- 
vey." 
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Hence  the  only  qaestlon  was  <me  of  bound- 
ary to  ascertain  the  true  location  of  the 
dlTislon  line  between  said  surveys.  A  Jury 
trial  resulted  In  a  verdict  and  Judgment  in 
favor  of  appellees,  from  which  appellant 
prosecutes  this  appeal 

[1]  During  the  progress  of  the  trial  ap- 
pellee Cbas.  O.  Smith,  in  his  own  behalf,  was 
permitted,  over  appellant's  objection,  to  tes- 
tify to  an  agreement  had  between  bis  grand- 
father, Davis  Smith  the  then  owner  of  the 
Dodson  survey,  and  William  Spruen,  part 
owner  of  the  Cameron,  in  which  they  agreed 
upon  the  location  of  the  divisioa  line  be- 
tween said  burveys,  fixing  the  same  in  ac- 
cordance with  appellees'  contention.  And 
the  court  also  permitted  said  witness,  over 
objection  of  appellant,  to  testify  to  a  sub- 
sequent agreement  between  himself  and 
Andrew  J.  Cosgrove,  the  then  owner  of  the 
Cameron,  by  which  they  agreed  upon  and 
fixed  the  location  on  the  ground  of  the  di- 
vision line  between  said  surveys  in  accord- 
ance with  appellees'  contention.  Appellant 
was  the  surviving  wife  of  Andrew  Cosgrove 
and  heir  at  law  of  William  Spruen  and  An- 
drew Cosgrove,  through  whom  she  deralgned 
title  to  the  Cameron  survey ;  while  appellees 
were  the  heirs  at  law  of  Davis  Smith, 
through  whom  they  deralgned  title  to  the 
Dodscm  survey.  It  was  shown  that  Davis 
Smith,  William  Spruen,  and  Andrew  Cos- 
grove were  dead  at  the  time  of  the  trial. 
This  testimony  was  objected  to  on  the  ground 
that  it  was  in  contravention  of  the  provi- 
sions of  article  3690,  voL  3,  Vernon's  Sayles' 
Rev.  <Av.  Stats,  of  Texas;  which  reads  as 
follows: 

"In  actions  by  or  against  executors,  adminis- 
trators or  guardians,  in  which  judgment  may  be 
rendered  for  or  against  them  as  such,  neither 
party  shall  t>e  allowed  to  testify  against  the 
others  as  to  any  transaction  with,  or  statement 
by,  the  testator,  intestate  or  ward,  unless  called 
to  testify  thereto  by  the  opposite  party ;  and 
the  provisions  of  this  article  shall  extend  to  and 
include  all  actions  by  or  against  the  heirs  or 
legal  representatives  of  a  decedent  arising  out 
of  any  transaction  with  such  decedent." 

[2]  This  ruling  of  the  court  Is  assigned  as 
error  on  the  part  of  appellant.  It  appears, 
however,  by  an  explanation  to  the  bill  tliat 
this  evidence,  on  motion  of  appellant,  was 
by  the  court  withdrawn  from  the  considera- 
tion of  the  Jury.  While  this  evidence  should 
not  Iiave  been  admitted,  as  it  was  violative 
both  of  the  letter  and  spirit  of  the  statute 
referred  to,  the  witness  being ,  entirely  in- 
competent to  testify  as  to  such  agreement 
(see  Parks  v.  Caudle,  68  Tex.  216 ;  Reddln  v. 
Smith,  65  Tex.  26;  also  Rogers  v.  Tomp- 
kins, 87  S.  W.  382;  Edelsteln  v.  Brown,  100 
Tex.  403,  100  S.  W.  129,  123  Am.  St.  Rep. 
816;  Boidera  v.  Dooley,  154  S.  W.  614; 
Leach  v.  State,  67  Ark.  314,  56  S.  W.  16), 
still,  in  view  of  the  fact  that  this  evidence 
was  withdrawn  and  the  Jury  directed  not 
to  consider  same,  it  is  doubtful  whether, 
under  the  circumstances,  its  introduction 
should  be  held  reversible  error.    The  prac- 


tice of  admitting  and  tbax  exdadiag  Im- 
proper evidence  is  candemned.  See  Gulf, 
C.  &  S.  F.  Ry.  Co.  V.  lievy,  S9Ter.  651,  46  Am. 
Rep.  269;  AUen  v.  Willis,  60  Tex.  155;  Mo- 
Cauley  v.  Long  &  Co.,  61  Tex.  80;  Smyth 
v.  Caswell,  67  Tex.  576,  4  S.  W.  848.  The 
rule  seems  to  be,  however,  that  when  im- 
proper evidence  is  introduced,  and  after- 
wards excluded  by  the  charge,  it  is  not  re- 
garded as  ground  for  reversal,  unless  there 
is  a  strong  reason  to  believe  that  such  evi- 
dence resulted  in  injury  to  the  objecting 
party.  See  Church  v.  Waggoner,  78  Tex. 
203, 14  S.  W.  581 ;  Smyth  v.  CasweU,  67  Tex. 
567,  4  S.  W.  848.  It  is  likewise  held  that, 
though  the  issue  upon  which  such  evidence 
is  admitted  is  immaterial,  yet,  if  It  be  so 
intimately  connected  with  a  material  isaoe 
that  it  cannot  be  known  whether  it  did  or 
did  not  affect  the  finding  of  the  Jury  on  a 
material  issue  in  the  case,  then  it  is  cause 
for  reversal.  See  Kborn  v.  Zlm  Pelman,  47 
Tex.  522,  26  Am.  Rep.  31S;  Schoolher  v. 
Hutchins,  66  Tex.  332,  1  S.  W.  266 ;  Smyth 
V.  Caswell,  67  Tex.  577,  4  S.  W.  848.  It  is 
often  difficult,  under  such  circumstances,  to 
determine  whether  or  not  the  error  has  been 
cured  by  the  withdrawal  of  the  Improper 
testimony ;  and  appellant  insists  in  the  pres- 
ent case  by  her  third  assignment  of  error 
that,  notwithstanding  such  withdrawal,  the 
court,  in  effect,  in  a  subsequent  portion  of  its 
charge,  permitted  the  Jury  to  consider  said 
evidence.  The  portion  of  tlM  cliarge  so  com- 
plained of  is  as  follows: 

"(K)  If,  however,  yon  should  find  from  the 
evidence  In  this  case  that  there  was  a  dispute 
between  Cosgrove  and  Spruen  on  one  side  and 
David  Smith  on  the  other  as  to  the  true  divid- 
ing line  between  the  Dodson  and  Cameron  sur- 
veys, and  that  Spruen  and  Cosgrove  did  not 
know  the  true  location  of  the  northwest  corner 
of  the  Hugh  Cameron  survey  and  the  west  line 
running  therefrom,  and  that  said  Smith  did  not 
know  the  true  location  of  the  northeast  corner 
of  the  Dodson  and  the  east  line  running  sonth 
therefrom,  and  that  Spruen  and  Cosgrove  bnilt 
their  fence  on  the  west  line  of  the  Hugh  Camer- 
on survey  as  they  then  conceived  and  beUeved 
it  to  t>e,  and  if  they  further  had  it  surveyed  as 
they  then  beUeved  it  to  be  located,  and  made 
their  improvements  with  reference  to  said  line 
as  so  surveyed,  and  that  Smith  made  his  im- 
provements with  reference  to  the  said  line  as  it 
was  then  believed  to  be  located  by  all  of  said 
parties,  if  they  did  so  believe,  and  that  the  said 
Spruen  and  Cosgrove  permitted  Smith  or  his 
heirs  to  subsequently  make  valuable  improve- 
ments with  reference  to  said  line,  then  such  rec- 
ognition and  acquiescence  of  Spraen  and  Cos- 
grove as  to  the  location  of  the  line  in  question 
would  be  binding  upon  the  plaintiff  herein,  and, 
if  you  should  find  tiiat  the  line  between  the 
Hugh  Cameron  and  the  W.  P.  Dodson  was  lo- 
cated at  the  point  and  place  stated  in  defend- 
ant's original  answer  by  reason  of  the  facts  sub- 
mitted to  yon  in  this  paragraph  of  the  charge, 
then  your  verdict  should  be  for  the  defendants." 

[3, 4]  It  is  insisted  by  appellant  that  said 
Charge  lis  error,  because,  as  stated  in  her 
brief,  there  was  no  evidence,  other  than 
the  testimony  of  Chas.  G.  Smith,  defendant, 
and  Andy  Smith,  tending  to  support  such 
issue,  and  because  there  was  no  evidence  of 
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▼alnable  ImproTements  baring  been  placed 
on  the  line  by  Davis  Smith  during  his  life- 
time, or  by  Ms  heirs  or  legal  representa- 
tives dnrlng  the  lifetime  of  Spmen  or  Cos- 
grove,  and  because  there  was  no  pleading 
warrantlog  the  conrt  in  giving  such  charge ; 
and,  further,  because  in  effect  said  para- 
graph told  the  Jury  that  it  was  proper  and 
right  for  them  to  consider  all  of  the  testi- 
mony of  Oharles  O.  and  Andy  Smith  with 
reference  to  recognition  or  acquiescence  in 
the  line  In  question.  We  think  the  charge 
ougbt  not  to  have  been  given,  because  it  was 
on  tbe  weight  of  evidence,  and  further  be- 
can^,  assuming  as  true,  as  stated  by  ap- 
pellant In  her  brief,  there  was  no  evidence 
in  the  record  to  support  It,  save  that  of 
Charles  G.  and  Andy  Smith,  It  was  error 
to  give  It  Charles  Q.  Smith  alone  testified 
as  to  the  agreement  with  Cosgrove.  Andy 
Smith  stated  that  he  had  no  conversation 
with  Cosgrove  about  It 

The  remaining  assignments  have  been  con- 
sidered, and  are  regarded  without  merit; 
but,  for  the  errors  indicated,  the  Judgment 
of  the  trial  court  Is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 


PAWOBTT  V.  MAYFIEIiD  et  aL    (No.  6600.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Jan.  26,  1916.    Behearing  Denied 

March  1,  19ia) 

1.  Atfbal  and  Bbbob  4=9880— Pbbsors  Bn- 

TITLKD  to  AIXBOB  ERBOB. 

Where,  in  an  action  on  a  note  by  an  in- 
dorsee and  to  foreclose  a  chattel  mortgage, 
brought  against  the  maker  and  mortgagor,  and  a 
third  person  in  posseaslon  of  the  mortgaged  chat- 
tels, the  payee  intervened,  claiming  the  equitable 
ownership  of  the  note  to  permit  the  third  per- 
son to  lidgate  his  cross-action,  which  be  did  not 
snstain,  the  third  person  could  not  object  to 
judgment  for  plaintiff  against  him. 

[iSd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3584-3690;  Dec  Dig.  «=» 
880.1 

2.  Appeax  and  Bbbob  i3=>1073— Febsokb  Eh- 
TnXBD  TO  Alleqb  Erbob. 

Where  an  indorsee  of  a  note  brought  suit 
tliereon  and  sought  to  foreclose  a  mortgage  on 
chattels  in  the  possession  of  and  daimra  by 
the  third  person,  who  replevied  the  chattels  seiz- 
ed by  plamtiff  under  writ  of  sequestration,  and 
the  payee  intervened  as  the  equitable  owner  of 
the  note,  and  the  third  person  was  not  entitled 
to  recover,  a  judgment  on  the  replevy  bond  for 
plaintiff  and  the  intervener  jointly  yraa  not  prej- 
udicially erroneous  as  against  the  third  person, 
though  the  bond  was  payable  only  to  plaintiff. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4240-1247 ;  Deo.  £Hg.  «=» 
1073.J 

8.  ssqitxrb&tioii    4=>20— bonns— judoifbnt 
—Bent. 

Rev.  St  1911,  art  7112,  providing  that  in 
nits  for  the  enforcement  of  the  mortgage,  if 
defendant  replevies  the  property  he  shall  not 
be  required  to  account  for  the  rents  of  the  same, 
is  intended  for  the  protection  of  the  mortgagor, 
in  whom  the  ownership  remains  until  the  prop- 
erty is  sold  under  foreclosure,  and  a  person  not 


in  privity  vrith  the  mortgagor,  who  ta'kes  pos- 
session 6t  the  property  and,  when  sequestered, 
replevies  the  same,  is  responsible,  fme  the  rent* 
thereof. 

_  [Ed.  Note.— For  other  cases,  see  Sequestration, 
Cent  Dig.  $$  42^9;   Dec.  Dig.  <3=»20.] 

Error  from  Bexar  County  Court  for  Civil 
Cases;   J.  H.  Clark,  Judge. 

Action  by  F:  H.  Mayfleld  against  Oeorgs 
Tillman  and  another,  in  which  James  Kapp 
and  others,  members  of  a  firm  doing  business 
under  the  name  of  the  Honsebold  Furniture 
Company,  intervened  as  parties  plaintiff. 
Tliere  was  a  judgment  for  plaintiff  and  in- 
terveners, and  defendant  C.  O.  Fawcett 
brings  error.    Affirmed. 

Cordon  Bullitt  and  J.  T.  Fly,  both  of  San 
Antonio,  for  plaintiff  in  error.  Leonard 
Brown,  of  San  Antonio,  for  defendants  in  er- 
ror. 

MOURSUND,  J.  F.  H.  Mayfleld,  on  July 
1,  1914,  sued  George  TlUman  and  C.  a  Faw- 
cett seeking  to  recover  a  judgment  against 
TUlman  on  a  note  for  $548.12  given  by  him 
to  the  Household  Furniture  Company,  and 
indorsed  to  Mayfleld;  also  to  foreclose  as 
against  both  defendants  a  chattel  mortgage 
on  certain  furniture  and  household  goods, 
sold  by  said  furniture  company  to  Tillman. 
Plaintiff  alleged  that  Fawcett  was  in  pos- 
session of  said  property  and  claimed  some  in- 
terest therein.  On  February  17,  1915,  James 
Kapp,  A.  J.  Walaer,  and  H.  E.  Lockhart, 
members  of  a  flrm  doing  business  under  the 
name  of  Household  I'umlture  Cbmpany,  in- 
tervened, and  made  themselves  parties  plain- 
tiff, alleging  that  they  were  the  real  owners 
of  the  note  and  mortgage  sued  on,  and  that 
such  note  was  transferred  to  plaintiff  for 
coUectfon.  They  adopted  the  original  peti- 
tion and  prayer  therein  contained.  The  ap- 
pellees, in  their  brief,  state  that  the  inter- 
veners were  impleaded  by  defendant  Fawcett 
in  his  original  answer,  and  when  the  case 
was  set  for  trial  sought  a  continuance  be- 
cause they  bad  not  been  served,  and  there- 
upon they  voluntarily  appeared  and  made 
themselves  parties.  The  original  answer  does 
n'ot  appear  in  the  record.  The  flrst  amended 
original  answer  of  defendant  Fawcett  con- 
tained denials  of  the  allegations  of  the  peti- 
tion and  alleged  that  Tillman,  as  the  tenant 
of  Fawcett,  was  in  possession  of  certain 
household  goods  and  kltdien  furniture  be- 
longing to  Fawcett  and  that,  without  Faw- 
cett's  knowledge  or  consent,  he  exchanged  a 
portion  thereof  for  the  furniture  and  goods 
described  in  plaintiff's  petition,'  or  a  portion 
thereof,  and  that  Fawcett  informed  inter- 
veners that  the  furniture  and  household 
goods  so  received  by  them  belonged  to  him, 
and  requested  an  inventory  thereof,  which 
they  refused  to  give ;  that  by  reason  of  said 
facts  Fawcett  acquired  an  interest  in  the 
property  taken  in  exchange  by  Tlllmnn;  that 
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Interreners  have  lefnsed  to  zeturn  Fawcett's 
property  or  to  account  to  blm  for  tbe  same; 
that  it  was  of  the  reasonable  valae  of  $300. 
He  prayed  judgment  awarding  him  an  inter- 
est in  the  property  described  in  plaintiff's 
petition,  or,  In  the  aUernatlve,  for  the  value 
of  his  property  alleged  to  have  been  reoetred 
by  interveners.  Plaintiff  having  caused  the 
property  to  be  seized  under  writ  of  seques- 
tration, Fawcett  replevied  the  same,  and  by 
supplemental  petition  plaintlft  and  interven- 
ers sought  to  recover  against  him  and  the 
sureties  on  the  replevy  bond  the  sum  of  $25 
per  month,  which  they  alleged  to  be  the  rea- 
sonable rental  value  of  the  property.  Faw- 
cett, by  supplemental  answer,  denied  the  al- 
legations In  the  supplemental  petition.  The 
court  rendered  Judgment  In  favor  of  plain- 
tiff and  Interveners  against  Tillman  for 
$602.92  with  Interest,  and  against  both  Till- 
man and  Fawcett  for  foreclosure  of  the  chat- 
tel mortgage  lien;  also  against  Fawcett  and 
the  sureties  on  his  replevy  bond  for  $231, 
the  value  of  the  property  replevied,  and  $100, 
the  value  of  the  hire  of  said  property. 

[1]  Appellant  contends  that  the  court  err- 
ed in  rendering  Judgment  for  plaintiff.  It 
Is  true  that  interveners'  allegation  that  they 
were  the  real  owners  of  the  note  was  not 
denied  by  plaintiff,  and  that  the  evidence  sus- 
tained such  allegation.  However,  interveners 
sought  no  recovery  as  against  plaintiff,  but 
on  the  contrary  recognized  his  legal  title  to 
the  note,  although  admitting  that  they  were 
the  beneficiaries  or  equitable  owners  of  the 
same,  in  order  that  defendant  Fawcett  might 
have  the  opportunity  of  litigating  Uls  cross- 
action.  Fawcett  failed  to  sustain  his  cross- 
action,  and  makes  no  complaint  in  this  court 
because  of  the  court's  decision  with  reference 
thereto.  He  cannot  contend  that  plaintiff.  In 
whom  the  legal  title  to  the  note  was  vested, 
is  not  entitled  to  Judgment  against  him. 
Haggard  v.  Bothwell,  113  S.  W.  965. 

[2]  Appellant  also  contends  that  tbe  court 
erred  in  rendering  Judgment  against  him  and 
the  sureties  on  his  replevy  bond,  in  favor  of 
the  lnter\'eners.  The  Judgment  was  In  favor 
of  plaintiff  and  Interveners.  The  bond  was 
payable  only  to  plaintiff,  who  is' clearly  en- 
titled to  Judgment  thereon,  and  the  error  in 
awarding  Judgment  In  favor  of  plaintiff  and 
Interveners  Jointly  is  harmless. 

[3]  The  court  did  not  err  in  rendering 
Judgment  for  $100,  the  value  of  the  rent  upon 
the  goods  replevied.  While  article  7112  pro- 
vides that  in  suits  for  the  enforcement  of  a 
mortgage  lien  upon  property,  if  defendant 
should  replevy  the  property  he  shall  not  be 
required  to  account  for  the  fruits,  revenue, 
or  rents  of  the  same,  such  article  was  Intend- 
ed for  the  protection  of  the  mortgagor,  in 
whom  the  ownership  remains  until  the  prop- 
erty is  sold  under  foreclosure,  and  it  was 
never  Intended  that  a  person  not  In  privity 
with  the  mortgagor  could  take  possession  of 


tbe  property  and,  wboi  sequeBtrated.  i» 
plevy  the  same  without  belnf  responsible  for 
the  rents,  etc.  In  this  case  Fawcett  had  not 
leased  the  property  from  the  mortgagbr,  but 
held  it  after  the  mortgagor  had  told  the 
mortgagee  to  come  and  get  it  It  had  been 
left  by  the  Tillmans  in  Fawcett's  bouse,  when 
they  removed  therefrom,  and  be  refused  to 
give  i)OS8esslon  thereof. 
Tbe  Judgmeut  Is  affirmed. 


FEBST   STATE   BANE   OF  HUBBABO   T. 

HUBBARD  FARMERS'  OIL  &  GIN 

CO.  «t  aL    (No.  6506.) 

(Court  id  Civil  Appeals  of  Texas.    Aastiii. 
.     Jan.  26,  1916.) 

On  motion  for  rehearing.  Former  opiik* 
Ion  (178  S.  W.  1015)  affirmed,  and  motloa 
overruled. 

Opinion  on  Motion  for  Rehearing  by 
Dawson  State  Bank. 

RICE,  3.  Since  our  original  opinion  was 
rendered  herein,  the  Supreme  Court,  in  Grav- 
er et  aL  V.  Oreer  et  al.,  179  S.  W.  862,  has 
had  occasion  to  pass  upon  the  principal 
question  raised  by  this  appeal,  and  has  de- 
termined it  In  favor  of  the  views  therein 
expressed,  for  which  reascn,  as  well  as  those 
set  forth  in  our  opinion,  the  motion  should 
be  denied.  Appellee  In  its  motion  for  re- 
hearing, however.  Insists  that  under  oar 
former  opinion  appellant  was  autborixed  to 
recover  for  property  other  than  that  upon 
which  it  had  a  lieu,  such  as  the  products  of 
the  mill,  including  olli  meal,  cake,  etc,  sold 
by  the  receiver  and  converted  into  cash,  upon 
which  appellant  had  no  lien.  While  we  thinK 
this  construction  la  not  warranted  by  our 
opinion,  yet  for  the  purpose  of  making  clear 
what  we  intended  to  hold,  w«  wish  to  add 
that  we  only  Intended  that  appellant  should 
be  entitled  to  recover  for  the  property  upon 
which  it  had  a  mortgage  Uen,  or  the  lnsur> 
ance  thereon  when  collected. 

With  this  stetement  explanatory  of  our 
holding,  the  motion  of  appellee  for  rehear- 
ing Is  overruled. 

Motion  overruled. 


TRINITT  &  B.  V,  RY.  CO.  r.  LTJNSFORDi 
(No.  6509.) 

(Court  of  (Tivil  Appeals  of  Texas.    Austin. 

Nov.  29,  1916.     Rehearhig  Denied 

Feb.  9,  1916.) 

1.  TaiAL  «=s>307— Takino  Papms  to  JxniT 
Room—'  'Dbpositioh.  ' ' 

A  written  statement,  made  shortly  after 
plaintiS's  injury,  cannot  be  treated  as  a  deposi- 
tion within  Rev.  St.  1911,  art  1967,  which  pro- 
vides that  tbe  jury  may  take  with  them  in  tneir 
retirement  any  written  evidence,  except  deposi- 
tions of  witnesses,  so  that  it  was  error  to  re- 
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fase  to  permit  the  jury  to  take  with  it  such 
itatement  vlieii  material  to  ihe  issues. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Die.  H  782-737;    Dec.  Dig.  <8s»307. 

For  other  deSnitionSt  ace  Words  and  Phrases, 
First  and  Second  Series,  Deposition.] 

2.  Thuj.  «=»S07— TAKiira  Doocuxntb  to  3v- 
XT  Booic— Bb<)T7Xbt  bt  Jxtbt. 

In  such  case  It  was  the  duty  of  the  court  to 
send  out  the  statement  with  the  Jury  on  its 
letirement,  uid  it  was  immaterial  whether  the 
jury  requested  permiasion  to  take  the  statement 
or  not,  especially  where  the  jury  knew  that  the 
court  had  refused  to  permit  it  at  counsel's  re- 
guest,  aa  the  jury  might  well  have  assumed  that 
the  court  would  not  have  permitted  it  to  take  the 
statement  at  its  own  request 

[Ed.  Note. — For  other  cases,  see  Trial,  Oent 
Dig.  a  732-737 ;   Deo.  Dig.  «=»307.] 

3.  Tbiai.  «=»307— Taking  Documents  to  Jtj- 
KT  Room. 

In  aucb  case,  the  fact  that  the  jury  would 
probably  have  remembered  the  contents  of  the 
statement  waa  no  justification  for  refusing  to 
permit  the  jury  to  take  it  in  retirement 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  732-737 ;    Dec.  Dig.  «=»307.] 

4.  TKrAt.    «=3l43— DOCUMENTABT    BVIOTNCK— 
QUKOTION   FOB  JUBT. 

It  is  a  question  for  the  jury,  under  conflict- 
ing evidence,  whether  the  statement  puntorting 
to  be  that  of  plaintiff,  made  shortly  after  his 
injury,  was  accurately  taken  down. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i§  3^,  343 ;   Dec.  Dig.  «s9l43.] 

5.  Apfbai,   and    Ebbob    «=>117(>— Habklkss 
Ebbob— Skndino  DocnuENTS  to  Jury  Roosf. 

Where  a  written  statement  of  plaintiff, 
taken  shortly  after  his  injury,  was  not  permit- 
ted to  be  taken  with  the  jury  in  retirement,  the 
error  waa  sufficient  to  require  reversal,  in  spite 
of  rule  62a  (149  S.  W.  z),  providing  that  a 
cause  shall  not  be  reversed  on  account  of  error 
unless  such  error  probably  caused  the  rendition 
of  an  improper  judgment 

[Ed.  Note.-»-For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  «  4032,  4066,  4075,  4098, 
4101,  4454,  4640^545 ;   Dec.  Dig.  <8=>1170.1 

Appeal  from  District  Court,  Freestone 
County;    H.  B.  Daviag,  Judge. 

Action  by  James  T.  Lunaford  against  the 
Trinity  &  Braeos  Valley  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap> 
peals.    Reversed  and  remanded. 

Lassiter,  Harrison  &  Rowland,  of  Ft. 
Worth,  for  appellant  O.  M.  Wroe  and  A. 
B.  Qeppert  both  of  Teague,  and  Ramsey, 
Black  &  Ramsey,  of  Austin,  for  appellee. 

KEY,  C.  J.  Though  a  transferred  case, 
this  is  the  second  time  this  salt  has  found 
its  way  to  this  court.  160  S.  W.  677.  At 
the  last  trial  verdict  and  Judgment  were  ren- 
dered for  the  plaintiff  for  ?8,000,  and  the 
defendant  has  appealed.  It  is  a  personal 
Injury  case,  the  nature  of  which  Is  set  out 
in  our  former  opinion.  At  the  last  trial  the 
learned  jndge  submitted  the  case  to  the  Jury 
under  a  charge  quite  fair  to  appellant,  and 
free  from  all  the  objections  urged  against 
It  However,  we  suggest  that  upon  another 
trial  the  charge  he  so  framed  «s  to  leave  no 
room  for  claiming  that  it  permits  a  double 
recovery. 


[1J  Pretermitting  the  ^isslgnments  of  er- 
ror which  challenge  the  verdict,  and  ex- 
pressing no  opinion  upon  that  subject,  we 
overrule  all  other  assignments,  except  the 
eighth,  which  complains  of  the  action  of  the 
trial  court  in  refusing  to  allow  a  written 
statement,  made  by  the  plaintiff  and  Intro- 
duced In  evidence  by  the  defendant,  to  be 
taken  by  the  Jury  when  they  retired  to  con- 
sider of  their  verdict  The  plaintiff  was  in- 
jured on  the  22d  day  of  September,  1910,  and 
the  statement  referred  to  was  made  one 
month  thereafter,  and  there  was  a  sharp 
conflict  between  the  testimony  given  by  the 
plaintiff  while  on  the  witness  stand  and  por- 
tions of  the  written  statement  upon  a  very 
material  issue  In  the  case.  The  bill  of  ex- 
ception shows  that  before  the  Jury  retired 
to  consider  of  their  verdict,  the  judge  de- 
livered to  them  his  written  charge,  the  writ- 
ten pleadings  upon  which  the  case  was  tried, 
and  a.  photograph  of  an  engine  which  had 
been  Introduced  in  evidence ;  that  thereupon 
the  defendant  In  open  court,  and  before  the 
jury  retired,  requested  and  insisted  that  the 
written  statement  of  the  plaintiff  above  re- 
ferred to  should  be  delivered  to  the  Jury 
along  with  the  other  papers  above  mentioned, 
and  that  they  should  be  permitted  to  take 
that  statement  with  fhem  and  have  it  during 
their  deliberations  in  the  Jury  room,  to 
which  request  the  plalntifTs  counsel  objected, 
and  the  court  declined  to  permit  the  jury  to 
take  with  them  the  written  statement.  Ar- 
ticle 1957  of  the  Revised  Statutes  of  1911 
reads  as  follows: 

"The  jury  may  take  with  them  in  their  re- 
tirement the  charges  and  instructions  in  the 
cause,  the  pleadings  and  any  written  evidence, 
except  the  depositions  of  witnesses.  But,  when 
part  only  of  a  paper  has  been  read  in  evidence, 
the  jury  shall  not  take  same  with  them,  unless 
the  part  so  read  to  them  Is  detached  from  that 
which  was  excluded." 

This  statute  was  enacted  for  the  benefit 
of  litigants  as  well  as  Jnrors,  and  it  Is  as 
mutih  the  right  of  the  former  as  It  Is  of  the 
latter  to  have  Its  terms  compiled  with,  mie 
document  referred  to  was  not  the  deposition 
of  a  witness  which  the  statute  excludes,  but 
was  written  evidence  which  was  offered  by 
the  defendant  for  the  purpose  of  contradict- 
ing the  testimony  given  by  the  plaintiff  while 
on  the  witness  stand,  and  it  was  clearly 
within  the  purview  of  the  statute  quoted.-  It 
was  also  very  material  upon  the  moat  vital 
Issue  to  the  case,  and  therefore  the  court 
committed  reversible  error  In  not  permitting 
It  to  be  taken  by  the  jury  when  they  retired 
to  consider  of  their  verdict  Railway  Co.  v. 
WUson,  37  Tex.  Clt.  App.  405,  84  S.  W.  274 ; 
Blard  4  Scales  v.  Loan  Ass'n,  147  S.  W.  1168. 

[2]  In  the  Wilson  Olsse  the  Court  of  Civil 
Appeals  for  the  First  District  held  that  the 
trial  court  committed  error  In  not  allowing 
the  Jury  to  take  with  them  In  retirement 
a  similar  statement  made  by  the  plaintiff  in 
that  case  concerning  his  claim  against  the 
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railway  company,  whlcb  statement  bad  been 
admitted  In  evidence.  In  the  Blard  &  Scales 
Case,  where  letters  and  telegrams  In  rela- 
tion to  the  transaction  In  Issue  were  re- 
ceived In  evidence.  It  was  held  error  by  the 
Court  of  Civil  Appeals  for  the  Fourth  Dis- 
trict to  refuse  to  permit  the  Jury  to  take 
with  them  the  letters  and  telegrams.  Coun- 
sel for  appellee  have  undertaken  to  break 
the  force  of  the  two  cases  referred  to  by  In- 
dulging the  presumption  that  In  those  cases 
the  Jury  requested  to  have  the  papers  men- 
tioned while  considering  of  their  verdict  As 
reported,  the  cases  do  not  show  that  the 
Jury  made  any  such  request,  and  therefore. 
If  any  presumption  Is  to  be  Indulged,  It  seems 
to  us  tjiat  It  should  be  that  no  such  request 
was  made.  But,  as  said  before,  we  thlnlc 
the  statute  quoted  was  enacted  for  the  bene- 
fit of  litigants,  and  that  its  enforcement 
should  not  be  made  to  depend  upon  whether 
or  not  the  Jury  request  the  use  of  such  writ- 
ten testimony  while  considering  the  case  In 
the  Jury  room. 

In  an  explanatory  statement  attached  to 
the  bill  of  exception  by  the  trial  Judge,  In  ad- 
dition to  stating  that  he  regarded  the  written 
statement  referred  to  as  similar  to  deposi- 
tions, and  that  the  plalntUTs  counsel  object- 
ed to  Its  being  delivered  to  the  Jury,  he  fur- 
ther stated  that  the  Jury,  at  no  time  during 
their  deliberations,  called  for  It  We  attach 
no  Importance  to  the  latter  statement,  for  two 
reasons,  which  are:  (1)  As  the  trial  Judge  re- 
garded the  statement  as  similar  to  the  depo- 
sition of  the  witness.  It  Is  not  probable  that 
he  would  have  permitted  the  Jury  to  have  It 
if  they  had  asked  for  It ;  and  (2)  as  the  de- 
fendant's request  to  have  the  paper  delivered 
to  the  Jury  and  the  Judge's  refusal  to  do  so 
occurr^  in  open  court  and  presumably  in 
the  hearing  of  the  Jury,  the  probabilities  are 
that  If  the  latter  had  desired  the  use  of  that 
statement  while  considering  of  their  verdict 
they  would  not  have  requested  the  court  to 
let  them  have  It  Having  heard  th«  Judge 
rule  that  it  was  not  permissible  for  the  Jury 
to  have  the  paper  referred  to  while  consider- 
ing of  their  verdict  It  Is  not  probable  that 
they  would  have  been  willing  to  put  them- 
selves in  the  attitude  of  dlOferlng  from  the 
Judge  upon  a  question  of  law,  and  asking  him 
to  reconsider  a  spedflc  ruling  which  he  had 
so  recently  made.  Hence  we  decline  to  dis- 
pose of  the  case  upon  the  theory  that  inas- 
much aa  the  Jury  did  not  request  to  have  the 
written  statement  with  them  in  the  Jury 
room,  therefore  they  fully  understood  its  pur- 
port, and  that  having  it  with  them  would  not 
have  strengthened  appellant's  case. 

[3]  The  further  argument  Is  made  In  be- 
half of  appellee  that  as  the  statement  refer- 
red to  had  been  read  to  the  Jury  as  evidence, 
they  doubtless  remembered  its  CMiteuts,  and 
therefore  appellant  was  not  injured.  In  oth- 
er words,  the  contention  Is  that  It  appears 
with  reasonable  certainty  that  appellant 
could  not  have  been  injured  by  the  failure  of 


the  Jury  to  have  the  paper  mentioned  while 
considering  the  case  In  the  Jury  room.  Upon 
that  subject  appellee's  counsel  seem  to  have 
undergone  a  change  of  mind,  otherwise  they 
would  not  have  objected  to  the  Jury's  taking 
the  writt^i  statement  with  them.  Wboi  the 
case  was  tried,  they^  seemed  to  have  such 
apprehension  concerning  that  document  as  to 
feel  Justified  in  taking  the  risk  of  having 
the  case  reversed  rather  than  permit  the  Jury 
to  take  the  document  with  them  and  read  it 
over  and  consider  It  while  In  oHiBultatioa. 
'I'belr  appreb^isions  may  bare  been  well 
founded,  but  they  afforded  no  Justlflcatlcm 
for  a  denial  of  a  right  secured  to  appellant 
by  statutory  law. 

[4]  It  Is  further  argued  that  the  testimony 
shows  that  the  statement  was  not  correctly 
written  down  by  the  person  to  whom  It  was 
made,  but  upon  that  subject  the  testimony 
was  conflicting.  The  document  was  written 
by  one  of  appellant's  agents,  but  was  signed 
by  appellee;  and,  while  there  may  be  some 
conflict  between  the  testimony  of  the  agent 
referred  to  and  that  glvm  by  appellee.  It  was 
for  the  Jury,  and  not  the  court  to  determine 
whether  or  not  the  statement  was  correctly 
reduced  to  writing.  Furthermore,  in  support 
of  the  court's  ruling,  counsel  for  am>ellee  dte 
Frogia  V.  Trueheart,  48  Tex.  Civ.  App.  613, 
106  S.  W.  786 ;  Wlggs  v.  Telegraph  Co.,  110 
S.  W.  179 ;  West  v.  Houston  Oil  Co.,  66  Tex. 
Civ.  App.  341,  120  S.  W.  228,  and  rule  62a 
(149  S.  W.  X).  The  cases  dted  are  not  in 
point.  In  the  Frugia  Case  an  abstract  of 
title  which  was  attached  to  a  deposition  was 
admitted  in  evidence  Independently  of  the  dep- 
osition, and,  because  of  that  fact  the  appel- 
late court  held  that  there  was  no  error  In  per- 
mitting the  Jury  to  take  It  with  them  In  their 
retirement  It  Is  true  that  it  is  also  stated 
In  the  opinion  that  as  the  abstract  was  mere- 
ly ofTered  as  a  circumstance  to  prove  another 
fact  it  was  probable  that,  without  taking  the 
abstract  with  them,  the  Jury  would  have  re- 
membered that  it  was  ottered  In  evidence  tor 
that  purpose,  and  therefore  It  was  not  prob- 
able that  its  exclusion  from  the  Jury  room 
would  have,  in  any  wise,  affected  the  finding 
of  the  Jury.  The  ruling  In  that  case  was 
correct  on  the  first  point ;  and  the  obiter  dic- 
tum on  the  second  point  ma^  have  also  beea 
correct  In  the  Wiggs  Case  It  was  held  that 
memoranda,  consisting  of  words  and  figures 
written  on  tickets  by  telephone  operatives 
relating  to  a  long-distance  call  and  used  by  a 
witness  to  refresh  his  memory,  are  not  such 
written  evidence  as  is  contemplated  by  the 
statute,  and  that  It  was  not  error  to  refuse 
to  allow  the  Jury  to  take  them  on  retirement 
In  the  West  Case  It  was  held  not  ground  for 
reversal  for  the  Jury  to  take  with  them  an 
instrument  part  of  which  had  been  excluded, 
in  the  absence  of  a  showing  that  they  read 
the  excluded  portion. 

[5]  Neither  of  the  three  cases  referred  to  Is 
authority  in  support  of  the  ruling  complained 
of  in  this  case.    But  as  stated  befcoe,  and 
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we  presume  as  a  dernier  reasort,  coHoael  for 
appellee  hare  Invoked  rule  62a.  The  writer 
Is  authorized  to  say  by  the  other  members  of 
the  court  that,  notwithstanding  the  rule  re- 
ferred to,  they  are  of  opinion  that  this  case 
should  be  reversed;  and  for  the  writer's 
opinion  of  rvle  62a,  xeference  is  made  to  his 
dissenting  opinion  In  Hallway  Co.  v.  Bartek, 
177  iS.  W.  140.  Speaking  for  himself  only, 
and  without  committing  the  other  members 
of  the  court,  the  writer  believes  that  this 
case  falls  within  the  plain  meaning  of  rule 
62a,  which  reverses  the  wholesome  rule  upon 
the  subject  established  by  many  decisions  of 
our  Supreme  Court,  and  requires  a  party 
seeking  the  reversal  of  a  case,  not  only  to 
show  that  material  error  was  committed 
which  may  have  Injured  him,  but  to  go  fur- 
ther and  afflimatlvely  show  that  such  error 
probably  caused  the  rendition  of  an  Improper 
Judgment  This  case  Illustrates  the  Injustice 
of  that  rule,  because  while  the  evidence  was 
sbaiply  conflicting,  the  most  that  an  honest 
judge  can  say  is.  In  the  opinion  of  the  writ- 
er, that  If  the  ruling  complained  of  had  not 
been  made,  the  verdict  might  have  been  dif- 
ferent, and  that  such  Judge  cannot  truthfully 
say  that  it  probably  would  have  been  differ- 
ent.  In  some  cases,  If  not  in  many,  the  prob- 
abilities of  obtaining  a  verdict  may  be  about 
equal,  and  when  one  party  Is  deprived  of  that 
equal  chance  by  an  erroneous  ruling  of  the 
trial  court,  and  especially  when  such  error  is 
committed  at  the  Instigation  and  request  of 
the  successful  party,  a  universal  rule  of  all 
enlightened  Jurisprudence,  founded  upon  the 
dictates  of  right  and  Justice,  require  such 
case  to  be  reversed;  and,  notwithstanding 
the  reading  of  rule  62a,  the  writer  Is  not  will- 
ing to  hold  otherwise. 

Tor  the  error  x>ointed  out,  the  Judgment  is 
reversed,  and  the  cause  is  remanded. 

Reversed  and  remanded. 


SAN  ANTONIO  &  A.  P.  BY.  CO.  T.  SHAN- 
KLE  &  liANB,     (No.  S562.) 

(Court  of  Civil  Appeals  of  Texas.    Austin.   Dec. 

22,  1916.    On  Motion  for  Rehearing, 

Jan.  19, 1916.) 

1.  Apfku.  abd  Ebrob  4=>10e6— Pbbjudjciai. 

GBBOB  —  IRSTBTJCTIONB  —  APPUOABIXITT  TO 
EVIDEnCE. 

In  a  suit  for  damages  to  a  shipment  of  cat- 
tle from  unreasonable  delay,  etc.,  a  charge  that, 
if  the  unreasonable  delay  caused  the  cattle  to 
get  to  market  a  day  later,  and  there  was  a  de- 
cline in  that  market,  the  jury  sboald  find  for 
plaintiff  the  amount  of  damages  thereby  sus- 
tAined,  was  reverinble  error,  where  the  evidence 
did  not  show  that  there  was  any  decline  in  the 
market  between  the  day  when  the  cattle  should 
have  arrived  and  the  day  on  which  they  did  ar- 
rive, and  where,  for  aught  the  court  could  tell, 
tbe  Jury  might  have  based  their  verdict  for 
plaintia  on  such  item  of  damages. 

rEd.  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent.  Dig.  {  4220;  Dec., Dig.  <8=>1066.] 


2.  Appkal  ahd  Euob  «s»10SO— Fbejtdioiai. 

EbBOB— GVIDENCB. 

In  such  action  the  admission  of  extracts 
in  the  nature  of  market  notes  or  review,  showing 
on  their  face  that  they  were  no  part  of  the  mar- 
ket quotations,  was  pregudioial  error,  thougll 
plaintiffs  might  have  established  market  value 
by  market  reports  from  publications  regarded 
and  recognieed  as  correct 

[Rd.  Note.— For  other  cases,  see  Appeal  and 
Error.  CenL  Dig.  ||  1068,  1069.  4153-4157. 
4166;   Dec.  Dig.  <8=»1050.] 

3.  Cabbikrb  <S=>230—lS3XJZt  to  Srxfmbnt  or 
Cattli—Instbuction— Damages. 

In  such  suit  the  charge  directing  a  verdict 
for  defendant  carrier  on  the  ground  that  no 
measure  of  damages  had  been  shown  was  prop- 
etij  refnsed,  as,  notwithstanding  tliere  was  no 
sumcient  evidence  on  the  measure  of  damages, 
plaintiffs  were  entitled  to  recover  nominal  dam- 
ages. 

[Ed.  Note.— For  other  eases,  see  Carriers, 
Cent.  Dig.  H  061,402;  Dec.  Dig.  «=»230.] 

4.  Tbial  «=59l91— IWBTBTfcnoifs— AsstrMPTioN 
OF  Fact. 

In  a  suit  for  damages  to  a  shipment  of  cat- 
tle from  unreasonable  delay,  etc,  a  charge  tliat 
the  measure  of  damages  was  the  difference  be- 
tween the  value  of  the  cattle  as  they  were  when 
they  reached  the  market  and  their  value  if  they 
had  arrived  in  good  condition  and  in  reasonable 
time  was  objectionable,  as  assuming  that  there 
was  a  difference  l)etween  the  value  of  the  cattle 
when  they  arrived  and  their  value  had  they  ar- 
rived earlier. 

[Ed.  Note.— For  otiier  cases,  see  Trial,  Cent. 
Dig.  IS  420-431,  436;   Dec.  Dig.  €=»101.] 

&,  Tbial  «=9l91— Inbtructiors. 

Such  instruction  was  objectionable,  in  ttiat 
it  assumed  that  the  cattle  were  damaged,  and 
tliat  they  failed  to  arrive  in  good  condition  and 
in  reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  420-431,  435;  Dec.  IMg.  <3s»191.] 

On  Motion  for  Rehearing. 

6.  Affkal  and  Ebbob  ^=31173— Dispositioii 

— Affibmancb. 

Where  one  of  two  carriers,  defendants  in 
action  for  damagee  to  a  stiipment  of  cattle,  had 
an  instructed  verdict  in  its  favor,  and  the  other 
suffered  Judgment  and  alone  appealed,  the  judg- 
ment though  reversed  and  remanded  as  to  the 
appellant  would  be  afBrmed  as  to  such  defend- 
ant. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4562-4572,  4656;  Dec.  Dig. 
<S=»1173.] 

Appeal  from  Falls  Oonnty  Oonrt;  F.  S. 
HeSner,  Judge. 

Suit  by  Shankle  &  liaae  against  the  San 
Antonio  k  Aransas  Pass  Railway  Company 
and  the  Missouri.  Kansas  &  Texas  Railway 
Company  of  Texas.  Judgment  In  favor  of  de- 
fendant, Missouri,  Kansas  &  Texas  Railway 
Oomi»aBy  of  Texas,  and  against  defendant 
San  Antonio  &  Aransas  Pass  Railway  Com- 
pany, and  it  appeals.  Reversed  and  remand- 
ed as  to  defendant  San  Antonio  A  Aransas 
Pass  Railway  Company,  and  afflrmed  as  to 
defendant  Missouri,  Kansas  A  Texas  Rail- 
way Company  of  Texas. 

Boyle  &  Storey,  of  San  Antonio,  and  Xeff 
&  Taylor,  of  Waco,  for  appellant  Nat 
Llewellyn,  of  Marlln,  for  appellees. 
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BICE,  J.  Appellees  brought  this  suit 
against  appellaat  and  the  Missouri,  Kansas 
&  Texas  Railway  Oompany  of  Texas  to  r^ 
cover  damages  to  a  shipment  ot  cattle,  con- 
sisting of  31  calves,  10  cows,  and  1  bull,  from 
Chilton,  via  appellant's  line  to  Waco,  thence 
over  the  Missouri,  Kansas  &  Texas  Railway 
to  Ft  Worth.  The  negligence  alleged  consist- 
ed in  unreasonable  delay,  rough  handling  en 
route,  and  that  the  car  in  which  they  were 
shipped  was  poorly  bedded,  on  account  of 
which  the  cattle  became  dirty,  bedraggled, 
hollow,  fell  off  in  weight,  and  depreciated  In 
market  value,  and,  further,  that  there  was  a 
decline  in  the  market  between  the  time  the 
shipment  should  have  arrived  and  the  time 
it  did  arrive  at  Ft  Worth,  as  well  as  an  al- 
leged failure  on  the  part  of  appellant  to 
notify  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  the  shipment  which  it  was 
claimed  It  was  their  duty  to  do,  and  that  the 
cattle  should  have  been  shipped  out  on  the 
train  passing  Chilton  at  4  o^cIock,  whereas 
they  were  not  shipped  untU  about  6:30, 
which  occasioned  the  delay. 

Appellant  answered,  ^teclflcally  denying 
each  act  of  negligence  charged  against  It, 
and  specially  pleaded  that  it  received  the 
shipment  under  a  written  bill  of  lading, 
whereby  it  only  bound  Itself  to  transport  the 
same  to  Waco,  and  there  deliver  It  to  its  con- 
necting carrier,  the  Missouri  Kansas  &  Texas 
Railway  Company.  It  further  alleged  that 
it  handled  said  shipment  with  due  dlligBuce 
and  care,  properly  transporting  the  same 
from  Chilton  to  Waco,  where  it  promptly  de- 
livered same  to  its  codefendant 

The  trial  resulted  in  a  verdict  and  Judg- 
ment in  favor  of  appellees  against  appellant 
for  the  sum  of  $100;  but  there  was  an  In- 
structed verdict  In  favor  of  the  Missouri, 
Kansas  &  Texas  Railway  Company,  from 
which  Judgment  appellant  alone  prosecutes 
this  appeal. 

[1]  Among  other  things,  the  court  charged 
the  Jury  that  If  they  believed  that  such 
unreasonable  delay  caused  said  cattle  to  get 
to  the  market  at  Ft.  Worth  a  day  later, 
and  there  was  a  decline  in  the  Ft.  Worth 
market,  then  they  would  find  for  plaintiffs 
the  amount  of  damage  they  sustained  there- 
by, etc.  This  charge  is  challenged  by  the 
first  assignment  of  error,  on  the  ground  that 
there  was  no  evidence  before  the  Jury  that 
there  was  a  decline  in  said  market,  and  that 
the  court  therefore  submitted  an  issue  not 
warranted  by  the  evidence.  We  have  care- 
fully examined  the  statement  of  facts,  and 
failed  to  find  any  evidence  whatever  which 
would  warrant  the  submission  of  this  issue. 
Mr.  Lane,  who  accompanied  the  shipment, 
and  the  only  witness  who  testified  with  ref- 
ermce  to  the  subject  under  consideration, 
did  not  undertake  to  say  what  the  market 
was  In  Ft  Worth  either  on  July  17, 1912,  the 
day  appellees  claim  the  cattle  should  have 
arrived,  or  on  July  18th,  the  date  on  which 
they  did  arrive  and  were  sold,  or  on.  any 


other  date.  AK>elIee8  fiailed  to  take  the  tes- 
timony of  the  commission  merchant  to  whom 
the  cattle  were  consigned,  nor  was  the  testi- 
mony of  any  other  person  familiar  with  the 
Ft.  Worth  market  introdncisd  showing,  or 
tending  to  show,  any  decline  in  the  market 
between  said  days.  It  Is  tme  Mr.  Lane  tes- 
tified what  his  cattle  brought  and  read 
from  a  newspaper  report  their  supposed 
weight  and  classification,  but  no  market 
report  was  read  from  said  paper  covering  tlie 
dates  In  question,  showing  the  mariiet  price 
of  cattle  on  said  respective  dates.  Plaintiffs, 
however,  did  read  the  following  excerpts 
from  the  Live  Stock  Reporter: 

"W.  B.  Lane  of  Falls  County  had  in  31  calves 
of  422  that  notched  ^i" 

"Calves  and  Tearlinga. 
"Trading  in  the  calf  section  dragged  badly,  the 
market  being  more  listless  than  on  yesterday. 
What  few  consignments  of  a  good  sort  that  were 
offered  crossed  the  scales  the  forenoon  at  prices 
that  looked  about  60  cents  lower  than  last 
week's  close.  Common  to  medium  calves  were 
given  rough  treatment  and  on  these  the  market 
was  considered  50  to  75  cents  lower  than  on 
Monday." 

No  dates  were  offered  In  connection  with 
these  extracts.  This  evidence,  we  thinfc, 
falls  far  short  of  showing  or  tending  to 
siiow  that  there  was  any  decline  in  the  Ft 
Worth  market  between  the  day  that  the  cat- 
tle should  have  arrived  and  the  day  on  which 
they  In  fact  did  arrive.  Appellant  objected 
to  the  charge  complained  of  to  the  above  as- 
signment for  the  reasons  urged,  properly  re- 
serving its  exception  to  the  action  of  the 
cdurt  in  overruling  such  objection.  In  Hous- 
ton &  Texas  Central  R.  R.  Co.  v.  Barron, 
124  S.  W.  996,  it  was  held  reversible  error  to 
submit  to  a  charge  an  issue  not  made  by  the 
evidence,  unless  It  Is  clear  that  the  Jury 
were  not  misled  thereby.  Again,  in  Kan- 
sas City,  Mexico  &  Orient  Ry.  Co.  ▼.  Moore, 
149  S.  W.  302,  it  is  held,  as  shown  by  the 
syllabus,  that: 

"In  an  action  against  a  carrier  of  live  stock 
for  damages  from  delay,  where  plaintiff  failed 
to  prove  a  decline  in  the  market  and  the  only 
proof  on  the  subject  was  to  the  contrary,  the 
refusal  of  a  requested  charge  thnt,  in  estimating 
plaintiff's  damages,  the  item  claimed  on  account 
of  a  decline  in  the  market  price  should  be  ex- 
cluded, was  error." 

In  Gulf,  Colorado  &  Santa  F§  Ry.  Co.  v. 
Anderson,  126  S.  W.  928,  it  was  held  that 
the  subinissiop  of  an  issue  n^ade  by  the  plead- 
ings, where  no  evidence  tending  to  sustain 
it  is  introduced,  is  an  error  calculated  to 
mislead  the  Jury,  and  requires  a  reversal  of 
the  Judgment  To  the  same  effect  is  the 
holding  in  H.  &  T.  C.  R.  R.  Co.  v.  Roberts, 
126  S.  W.  800,  by  Chief  Justice  Fisher.  For 
aught  that  we  can  tell,  the  jury  may  have 
based  their  verdict  on  this  item  of  damagea. 
We  therefOTe  sustain  the  assignment  com- 
plaining of  this  charge,  and  hold  that  to  give 
it  under  the  facts  disclosed  bT  the  record  was 
reversible  error. 
:  {2]  Appellant  olalus.  hy.Us  second  assign-' 
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ment  of  error  that  the  conrt  erred  In  ad- 
mitting tn  evidence  over  appellant's  objec- 
tion the  extracts  from  the  Ft.  Worth  LlTe 
Stocb  Reporter  above  referred  to,  on  the 
ground  that  the  same  was  no  part  of  the 
market  report,  and  therefore  hearsay  and 
incompetent  to  prove  any  issne  In  the  case. 
While  It  Is  always  competent  to  establish 
market  value  by  market  reports  from  publi- 
cations regarded  and  recognized  as  correct, 
yet  the  rule  has  never  been  extended,  so  far  as 
we  are  advised,  as  to  permit  the  Introduction 
of  such  as  item  as  the  one  alluded  to.  The 
excerpt  shows  on  Its  face  that  It  la  no  part 
of  the  market  quotation.  We  think  Its  In- 
troduction over  appellant's  objection  was  er- 
ror and  prejudicial,  and  we  therefore  sustain 
this  assignment 

[3]  IJotwithstanding  there  may  not  have 
been  sufficient  evidence  on  the  measure  of 
damages,  yet,  as  appellees  were  entitled  to 
recover  nominal  damages,  it  would  have 
been  improper  to  have  given  the  charge  di- 
recting a  verdict  for  appellant  on  the  ground 
that  no  measure  of  damages  had  been  shown, 
for  which  reason  we  overrule  the  third  as- 
signment. 

[4,  9}  The  court  charged  the  Jury  in  the 
sixth  paragraph  as  follows: 

"Ton  are  instructed  that  the  measure  of  dam- 
ages in  this  case  is  the  difference  between  the 
value  of  said  cattle  as  they  were  at  the  time 
they  reached  the  Ft.  Worth  market  and  their  val- 
ue had  they  arrived  there  in  good  condition  and 
in  reasonable  time." 

UbiB  tibarge  Is  obleeted  to  on  the  ground 
that  It  assumed  ttiat  there  was  a  difference 
lietween  the  valne  of  the  cattle  at  the  time 
they  did  arrive  and  their  valne  had  they  ar- 
rived earUcr  than  they  did,  and  because  it 
was  on  the  weight  of  evidence,  in  that  It 
assnmed  that  the  cattle  were  damaged,  and 
that  they  failed  to  arrive  In  good  condition 
and  in  reasonable  time.  This  charge  is  open 
to  the  f^'ltidsm  urged  against  it,  and  we 
therefore  snatain  the  fifth  assignmeBt  of  er- 
ror complaining  of  its  submission  to  the  Jury. 

For  the  errors  Indicated,  the  judgment  of 
the  trial  court  is  reversed,  and  the  cause  is 
remanded. 

Reversed  and  remanded. 

On  Motion  for  Bdiearlng. 

[I]  The  Mlssonrl,  Elansas  &  Texas  Hallway 
Company  of  Texas  has  filed  Its  motion  for 
rehearing,  asking  ns  to  set  aside  the  general 
order  of  reversal  in  this  case  and  affirm 
the  judgment  below  as  to  it,  on  the  ground 
that  the  trial  court  rendered  Jndgment  In 
Its  favor.  The  record,  however,  shows  that 
no  appeal  was  taken  from  the  Judgment  in 
its  favor,  the  appeal  bond  having  been  made 
payable  alone  to  the  appellees,  Shankle  & 
Lane;  therefore  it  was  not  technically  nec- 
essary to  have  restricted  the  order  of  reversal 
to  Sbankle  ft  Lane,  because  this  was  the  legal 
effect  of  such  reversal.  I 


Bat,  In  order  to  relieve  the  case  of  all 
doubt,  the  motion  of  the  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas  Is  granted, 
and  the  judgment  is  ordered  aflSrmed  as  to 
It,  bnt  to  stand  reversed  as  heretofore  ordered 
In  favor  of  appellant,  the  Ban  Antonio  & 
Aransas  Pass  Railway  Company. 


SOUTHERN  PAO.  CO.  f.  EVANS.    (No.  646.) 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Feb.  17,  1918.) 

1.  Masteb  and  Sebvaht  ®=3286— Injubhes  to 
Sebvant  —  Actions  —  Bviubncb  —  Suin- 
oiBRcr. 

In  an  action  by  a  switchman  injured  be- 
tween the_  runnihg  boards  of  two  ears,  evidence 
held  to  raise  the  issue  of  negligence  with  respect 
to  defective  drawhaads  or  coupling  appliances 
allowing  the  ears  wtien  switched  to  come  too 
close  together  on  striking,  and  so  that  issue  was 
properly    submitted. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1001,  1006,  1008,  1010- 
1015,  1017-1033.  1036-1042,  1044,  1046-1050; 
Dec  Dig.  «=»286.] 

2.  Masteb  akd  Sebvant  «=32S6— InxcmiES  to 

SXBVART — NKOLIOERCX. 

In  an  action  by  a  switchman  injured  when 
a  car  was  let  down  against  the  cars  on  which 
he  was  riding,  the  question  of  negligence  in 
propelling  the  last  car  at  an  excessive  speed, 
held  not  raised  by  the  evidence  and  improperly 
submitted. 

[Ed.  Note.— Fbr  otiier  cases,  see  Master  and 
Servant  Cent.  Dig.  ||  1001,  1006,  1008.  1010- 
1015,  1017-1033,  1036-1042,  1(«4,  1046-1050; 
Dec.   Dig.   «=>28e.] 

8.  Masteb  and  Sebvant  93»13e— Injitbibs  to 

Servant— Negligence. 

Where  the  railroad  company  let  down  a 
ear  against  those  on  which  plaintiff,  a  switch- 
man, was  riding  without  a  switchman  to  con- 
trol the  movement  of  the  last  car  contrary  to 
its  rules,  such  negligence  does  not  where  that 
car  was  not  moving  at  an  excessive  speed  and 
the  impact  was  not  unusual,  warrant  recovery 
for  injuries  which  plaintiff  sustained  by  being 
crushed  between  the  running  lx>ards  of  the  cars, 
SDch  negligence  not  being  the  proximate  cause 
of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  275,  282,  289,  296 :  Dec. 
Dig.  «=»189.] 


Appeal  fr«m  District  Court  El  Paso  Coun- 
ty;   Ballard  Coldwell,  Judge. 

Action  by  John  Evans  against  the  South- 
ern Pacific  Company.  From  a  judgment 
f<H-  plaintiff,  defendant  aiq>eal8  Reversed 
and  remanded. 

Beall,  Kemp  ft  Nagle,  of  £0  Paso,  for  ap- 
pellant. Geo.  B.  Wallace  and  P.  E.  Gardner, 
both  of  Ei  Paso,  for  appeUee. 

HI60INS,  J.  Evans  brought  this  suit  to 
recover  of  appellant  damages  resulting  from 
personal  injuries  sustained  by  him  wiiile  he 
was  In  the  service  of  appellant  as  a  switch- 
man working  in  its  yards  in  Los  Angeles, 
CaL  While  oogaged  in  the  operation  of 
switching  cars  in  said  yard,  and  while  stand- 
ing upon  the  brake  platform  of  a  car,  it  is 
alleged  a  string  of  cars  was  switched  onto 
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the  track  where  be  was  working,  and  struck 
the  car  upon  the  brake  platform  whereon  be 
was  standing,  and  by  the  force  of  the  col- 
lision the  cars  were  driven  close  together, 
and  he  was  caught  between  the  running 
boards  and  injured. 

As  grounds  of  negligence,  plaintiff  alleges 
that  the  defendant  had  a  rule  or  custom  pro- 
hibiting the  switching  of  cuts  of  cars  on  any 
side  track  without  luiTing  and  maintaining 
on  said  cut  of  cars  a  switchman  whose  duty 
it  was  to  control  same,  and  that  the  car 
which  was  switched  and  struck  against  the 
cut  of  cars  upon  which  plaintiff  was  riding 
was  switched  at  a  rapid  and  dangerous  rate 
of  speed  without  having  a  switchman  on 
said  car,  and  without  giving  plaintiff  no- 
tice or  warning  of  the  approach  of  said  car, 
and  that  the  drawhead  or  drawheads  or 
coupling  appliances  of  the  two  cars  upon  or 
between  which  plaintiff  was  working  were 
out  of  order,  broken,  unsafe,  and  dangerous, 
old,  worn,  and  defective,  and  that  the  run- 
ning boards  on  said  two  cars  last  mentioned 
were  too  long,  and  extended  out  over  the 
ends  of  tlie  cars  too  far.  That  by  reason 
of  the  fact  that  either  one  or  both  of  said 
drawheads  between  the  two  cars  where 
plaintiff  met  with  his  accident,  or  some 
appliance  or  part  of  said  drawhead  or 
drawheads  was  old,  worn,  defective,  or  out 
of  order,  when  said  two  cars  were  struck 
by  the  other  moving  cut  of  cars  it  caused 
and  permitted  the  drawheads  to  give  way 
and  allowed  the  cars  to  come  too  close  to- 
gether and  so  close  together  as  to  allow  and 
permit  an  insufficient  space  to  be  and  re- 
main between  the  ends  of  the  running  boards, 
and  thereby  caused  plaintiff  to  be  caught 
between  the  ends  of  the  running  boards  and 
seriously  and  permanently  injured. 

The  Jury  was  instructed  that: 

"If  you  find  that  while  plaintiff  was  on  a  cat 
of  cars  then  being  switched  and  attempting  to 
control  the  same  by  the  use  of  the  brakes,  de- 
fendant's other  employ^  engaged  in  switching 
cars  with  plaintiff,  without  any  notice  or  warn- 
ing to  him,  switched  another  cut  of  cars  in  on 
the  same  side  track  at  a  rapid  and  dangerous 
rate  of  speed,  if  they  did,  without  notice  or 
warning  to  plaintiff,  and  without  having  a 
switchman  riding  thereon  to  control  the  move- 
ment of  said  cars,  if  such  was  a  fact  and  yon 
so  find,  and  that  by  reason  thereof  said  cot  of 
cars  struck  the  cut  on  which  plaintiff  was  riding 
with  such  force  and  violence  as  to  cause  plain- 
tiff to  l>e  thrown  from  the  position  he  then  oc- 
cupied on  the  said  cars,  and  caused  him  to  be 
caught  between  the  ends  of  the  running  boards 
of  said  two  cars  and  injured,  as  alleged  by  him, 
if  such  was  a  fact  and  you  so  find,  and  you  fur- 
tlier  find  Uiat  defendant  and  its  employes  was 
or  were  guilty  of  negligence,  as  that  term  has 
heretofore  been  defined  and  explained  to  you.  In 
switching  said  cut  of  cars  in  on  said  side  tra<^ 
at  the  rate  of  speed  you  find  they  were  being 
switched,  and  without  any  notice  or  warning 
to  plaintiff,  if  he  had  no  notice  or  warning  and 
none  was  given  him,  and  without  having  a 
switchman  stationed  on  said  cut  of  cars  to  con- 
trol the  movement  of  the  same,  if  there  was 
none,  and  that  such  neeli?ence,  if  any.  on  the 
part  of  the  said  defendant,  or  its  emnloy^s,  was 
the  direct  and  proximate  cause  of  plaintiff's 


accident  and  consequent  injury,  if  any,  and  you 
do  not  find  for  defendant  under  another  or  other 
paragraph  of  this  charge,  then  In  that  event 
J  our  verdict  will  be  for  the  plaintiff ;  or,  if  yon 
find  and  believe  from  a  preponderanoe  of  the 
evidence  that  the  drawheads  and  coupling  ap- 
pliances on  one  or  both  of  the  two  cars  between 
which  plaintiff  was  riding  was  or  were  defective 
and  out  of  order,  and  that  defiant  failed  to 
use  ordinary  care  to  provide  and  keep  reasonably 
safe  such  drawheads  and  coupling  appliance 
and  that  by  such  failure,  if  any,  defendant  was 
negligent,  and  such  negligence,  if  any,  was  tlie 
proximate  cause  of  the  injury,  if  any,  to  plain- 
tiff, alleged  by  him,  you  will  find  for  the  plain- 
tiff, unless  you  find  for  the  defendant  under  an- 
other or  other  paragraph  of  this  charge." 

[1]  Brror  Is  assigned  to  the  submission  of 
any  issue  of  negligence  with  respect  to  de- 
fective drawheads  or  coupling  appliances  be- 
cause there  was  no  evidence  raising  such 
issue. 

Plaintiff  testified  he  was  on  a  staing  of 
two  Pacific  Express  Company  cars  Nos.  5298 
and  3016  going  towards  the  icehouse  when  he 
was  directed  by  the  foreman  to  stop  them, 
which  he  did  with  the  brakes;  he  was  in 
l>etween  these  cars  on  a  brake  platform  and 
had  reached  down  with  his  club  to  knock 
the  dog  off  the  ratchet,  so  as  to  slack  the 
brake  when  another  car  came  down  and 
hit  the  string  of  cars  he  was  on ;  It  did  not 
couple  but  rebounded  and  struck  again; 
when  it  first  stmck  it  drove  him  badtwards 
between  the  running  boards  and  when  it 
struck  the  second  time  It  caught  him  be- 
tween the  running  boards  and  crushed  him. 
The  brake  platforms  were  on  the  ends  of  the 
two  cars  and  about  18  or  20  inches  below 
the  top.  From  my  own  knowledge,  gained 
in  work  as  a  railroad  man  and  switchman 
in  the  yards,  together  with  my  knowledge  of 
the  manner  of  switching  these  cars,  the  P. 
F.  E.  Company  cars,  if  the  drawheads  and 
coupling  appUanoea  are  In  a  reasonably  safe 
condition  for  nse,  I  wUI  state  that  in  the 
ordinary  switching  of  cars  and  allowing 
them  to  be  stmck,  when  they  couple  togeth- 
er, these  end  hoards  will  not  come  together 
close  enough  to  catch  yon.  The  drawheads 
hold  them  apart  They  are  eqtiipped  with 
a  follow  plate  and  springs,  and  then  when 
the  drawhead  comes  up  against  the  ends  of 
the  car  the  springs  keep  them  apart.  *  * '  * 
These  drawheads  hold  the  end  beams  of  the 
car  apart.  Unless  something  giraa,  in  the 
ordinary  switching  of  cars  hy  meaaa  of  strik- 
ing with  the  other  cars,  or  an  engine,  it  is 
not  possible  for  them  to  come  close  enough 
together  to  catch  me,  a  man  of  my  size,  be- 
tween the  ends  of  those  two  running  boards. 

D.  W.  Bowers,  an  esperieuced  car  repairer 
and  former  car  inspector,  testified  as  an  ex- 
pert as  follows: 

"If  you  have  two  cars  coupled  together,  with 
the  brakes  on  one  of  them  and  the  cars  are 
standing  still,  and  yon  let  another  car  down  the 
same  track,  just  one  car  run  down,  and  strikes 
these  two  cars  on  the  end  of  one  of  them,  with 
this  car  running  four  miles  an  hour,  if  these 
couplers  are  in  good  condition,  coupler  and 
coupler  appliances  are  in  a  rensonably  safe  con- 
dition, that  blow  will  not  be  sufficient  to  break 
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anythlni;,  If  they  are  In  good  condition.  If  the 
drawhoMs  and  coupling  appliances  are  in  a 
reaaonably  aafe  conditioD  and  7on  let  two  can 
aa  I  have  mentioned  be  struck  by  another  car 
runninr  foar  miles  an  hour  down  a  1  per  cent 
Crade,  It  conld  not  possibly  drive  them  dosbr 
toeetber  than  18  inches— I  mean  the  ronnisg 
boards.  The  cars  themselves  would  come  about 
S3  to  36  inches,  just  the  average  of  the  couplers. 
That  Is  as  close  as  they  could  possibly  be  driven, 
unless  there  was  something  wrong.  The  defect 
that  would  allow  the  cars  to  come  closer  togeth- 
er than  36  inches  would  be  the  coupler  head 
would  have  to  break  off,  or  the  coupler  would 
have  to  be  shoved  dean  under  the  car— shoved 
dean  throuxfa  the  end  sill  and  shove  the  eoaplcr 
back  under  tiie  car  to  let  them  come  together. 
If  these  couplers  are  properly  placed  on  the  cars 
and  are  in  a  reasonably  safe  condition,  it 
couldn't  possibly  get  the  e^rs  doaet  together  than 
a  certain  distance,  not  under  83  inches.  I  am 
talkineabout  these  P.  F.  B.  cars;  not  other 
cars.  With  that  dass  of  couplers  it  would  not 
be  nnder  83  inches;  it  could  not  be  under  33 
inches.  Now,  if  I,  as  an  expert,  would  see  the 
cars  oome  dose  enough  together  so  that  Uie  end 
of  the  running  boards  would  catch  a  man  the 
sixe  of  this  man  and  mash  him  so  as  to  break 
his  pelvis,  then  I  would  say  that  there  was 
something  wrong  with  the  appliances,  because  it 
couldn't  occur  otherwise." 

W.  O.  Wblte  traveUng  car  Inspector  for 
appellant,  testtaed: 

"Tliese  are  separated  81  indies  when  shoved 
together.  If  they  come  doser  than  31  in^es, 
then  there  is  something  wrong;  they  have  got 
to  be — in  other  words,  there  is  a  defect :  that 
is,  if  you  have  got  the  same  sized  couplers,  it 
would  be  a  defect — if  they  come  any  closer  than 
31  inches.  If  those  cars  did,  as  a  matter  of 
fact,  come  doser  than  31  inches  and  catch  Mr. 
Evans,  then  it  was  due  to  some  defect  in  their 
gear  or  coupling  appliances  somewhere;  it 
would  have  to  be.  If  there  was  a  defect  in 
those  cars  and  they  could  be  brought  together 
doser  than  the  31  inches,  they  are  not  supposed 
to  come  any  closer  than  that,  and  tbev  cannot 
come  any  doser  than  that  if  they  are  m  a  rea- 
sonably safe  condition.  If  they  do  came  doser 
than  uat  they  are  not  In  a  reasonably  safe  con- 
dition. •  •  •  They  could  not  get  any  closer 
than  that  The  couplers  in  a  compact  position, 
when  striking  the  striking  plate,  or  end  sill  of 
the  car,  the  ends  of  the  two  runnintr  boards 
would  be  12%  inches  apart  •  •  •  Then,  ac- 
cording to  my  measnrement  here,  those  cars 
could  not  come  closer  than  12%  inches— (lie  ends 
of  the  running  boards— they  couldn't  get  any 
closer  than  that.  I  am  talking  about  what 
holds  them  apart— 12%  inches  is  what  the 
figures  would  be." 

Alfred  Cross,  cblef  car  inspector  of  the  ap- 
pellant, testified: 

"With  all  the  force  you  can  get  on  these  two 
cars  they  ou^ht  not— if  the  drawheads  and 
coupling  appliances  are  in  a  reasonably  safe 
condition,  they  onght  not— to  oome  closer  than 
31  inches  to  each  other.  They  could  not  do 
that  If  they  do  come  nearer  than  31  inches, 
it  is  not  due  to  some  defect  in  the  coupler  or 
coupling  appliances.  It  might  be  dne  to  the  end 
■iU.  It  would  be  due  to  some  of  the  appliances 
whidi  are  put  on  there  to  hold  them  a  certain 
distance  apart  It  may  be  in  the  coupler,  it 
may  be  in  the  drawhead,  or  it  may  be  ia  the 
end  siU ;  but  it  must  be  that  tliere  is  a  defect 
somewhere  that  .allows  them  to  come  closer  than 
31  inches.  They  can't  get  any  furthw;  can't 
get  in  there  unless  there  is  a  defect  in  the  end 
sill,  the  two  end  sills.  The  end  sill — the  two  end 
sills— and  the  drawheads  are  placed  in  there 
for  the  purpose  of  keeping  the  cars  a  certain 
distance  aparjt.     One  of  the  objects  is,   when 


yon  are  JamUng  them  together  they  most  not 
come  nearer  than  31  inches  of  each  other.  They 
could  not;  that  is,  the  object  of  those  appli- 
ances is  to  keep  them  separated  31  inches,  even 
if  there  is  pressure  on  both  ends." 

According  to  the  testimony  of  Bowers  the 
ends  of  the  mnniog  boards  on  these  cars,  If 
the  prolectlons  of  the  ends  were  in  accord- 
ance with  the  regulations  of  the  Interstate 
Ciommeroe  Commission  could  not  come  closer 
together  than  18  inches,  whereas,  according 
to  the  testimony  of  White  and  Cross,  sndi 
ends  might  come  as  close  as  12%  Inches. 

There  ia  evidence  by  aniellant's  witnesses 
showing  Inspections  made  of  the  cars  imme- 
diately after  the  accident,  and  that  the  draw- 
heads  and  coiqrtlng  appliances  were  in  good 
condition ;  bnt  the  testimony  of  plaintiff  and 
Bowers  shows  that  there  most  have  been 
some  defect  therein  If  the  acddent  occurred 
in  the  manner  detailed  by  plaintiff.  This 
testimony  was  snflSclent  to  raise  the  issue  as 
to  such  defect  It  was  drcomatantlal  evi- 
dence of  a  posItlTe  nature  directly  tending  to 
establish  the  truOl  of  the  allegations  concern- 
ing defective  drawheads  or  coupling  appli- 
ances. Such  being  Its  character,  appellee's 
case  does  not  rest  upon  the  doctrine  of  res 
Ipsa  loquitur  (Brewing  Co.  v.  WllUe,  on  re- 
hearing 62  Tex.  Civ.  App.  550,  U4  S.  W.  186), 
and  certain  rules  applicable  under  this  doc- 
trine and  raised  under  tUs  assignment  have 
no  application.  From  what  has  been  said  It 
follows  that  the  court  did  not  «rr  in  submit- 
ting this  issue. 

[2]  Error  Is  next  assigned  to  that  portion 
of  the  charge  quoted  in  submitting  the  issue 
of  negligence  arising  from  excessive  speed  of 
the  car  which  struck  the  string  upon  which 
plaintiff  was  riding. 

All  of  the  testimony  upon  this  phase  at 

the  case  is  as  follows:  Plaintiff  testified: 

"The  car  came  down  hard  enough  to  knock 
me  off  of  them.  •  •  •  In  order  to  make  an 
automatic  coupling  It  is  necessary  that  the  car 
be  shoved  with  a  reasonable  amount  of  force, 
or  it  won't  couple  at  all.  I  don't  know  of  my 
own  knowledge  at  what  speed  the  car  came  down 
that  coupled  into  me.  I  don't  know  about  that 
at  all  •  •  •  The  car  that  struck  me  hit  a 
pretty  good  lick;  I  could  tell  that  by  the  jar 
I  got  In  switching  there,  to  make  that  cou- 
pling, to  strike  it  as  hard  as  it  did,  I  think,  about 
the  way  I  felt,  the  way  it  felt  it  must  have 
hit  along  about  four  nriles  an  hour.  That  is 
downgrade  there.  •  *  •  It  was  about  four 
car  lengths.  When  the  cars  struck  my  cut  of 
cars  it  was  not  going  over  four  biles  an  hour. 
He  didn't  shunt  it  down  or  kick  it  down.  I 
didn,'t  see  the  car.  I  don't  know  how  fast  it 
was  gdng,  bnt  I  guess  about  four  miles  an  hour, 
that  is  not  too  much  speed.  I  am  acquainted 
with  the  yards  there  in  Los  Angeles.  There  is 
about  a  1  per  cent,  grade  there,  and  I  know  it 
is  customary  for  the  man  following  the  engine 
to  give  what  he  calls  the  pin  signal,  which 
means  to  give  enough  slack  to  pull  the  pin, 
and  then  let  the  car  run  down  of  its  own  mo- 
mentum. That's  the  way  they  make  those,  in 
that  part  of  the  yards,  I  knew  that  I  had  been 
working  there  in  the  yards  for  three  years.  X 
knew  where  the  upgrades  were  and  where  the 
downgrades  wers." 
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J.  J>.  BuUlTan,  a  wltnefe  for  deteodant,  tes- 
tified as  follows: 

"We  started  him  down  with  two  cars  and 
then  dropped  another  one  down  and  be  was  to 
take  those  cars  on  down  the  line  to  the  ice- 
house—the first  two  cars— these  cars  rolled  about 
three  or  fonr  car  len^hs.  Then  I  sent  down 
another  car.  I  sent  that  car  down;  we  Just 
let  it  go  down,  let  the  slack  oat  and  cut  it  off. 
The  car  rolled  of  its  own  momentum.  The  rea- 
son it  went  of  its  own  momentum  and  was  not 
pushed  or  shoved  by  the  engine  was  that  there 
was  grade  Kioogh  for  it  to  go  by  itself.  It  was 
not  kicked.  I  gave  the  engineer  tMs  signal  (in- 
dicating) that  means  to  slacken  the  pin  so  you 
can  piru  the  pin.  When  you  pull  the  pin  the 
car  starts  on  its  way.  I  said  that  the  car  was 
not  kicked." 

He  further  testified  that  the  distance  to 
go  In  thla  instance  was  three  or  four  car 
laigtha,  about  100  or  120  feet,  something  like 
that 

Ralph  H.  Grovea,  a  witness  for  defendant, 
testified  that  he  was  handling  the  engine  at 
the  time,  under  the  direction  of  the  engineer, 
who  was  present.  Be  further  testified  as 
follows: 

"As  to  bow  the  car  was  let  down,  let  loose, 
just  before  Evans  was  hurt,  I  got  the  si^al 
irom  Mr.  Sullivan,  the  pin  signal ;  that  is  a 
signal  to  give  the  slack  of  the  cars,  so  as  to  pull 
the  pin ;  they  give  the  signal  for  a  little  slack, 
so  as  to  get  the  pin,  and  I  just  opened  my 
throttle  a  trifle.  When  he  gave  me  <l>at  signal, 
I  just  touched  the  throttle,  and  he  gave  me  the 
stop  signal.  It  was  right  at  the  switch.  I 
did  not  want  to  go  down  another  track,  and  I 
just  touched  the  throttle  a  trifle;  that  is  the 
way  they  do  for  a  pin  signal.  There  is  a  grade 
there,  just  a  slight  grade.  •  ♦  *  When  1  rot 
this  signal,  I  was  going  ahead,  moving.  We 
were  moving  very  slow,  going  about  four  miles 
an  hour,  I  Judge ;   not  faster  than  that.    I  only 

fave  the  engine  enough  steam  to  give  the  pin. 
V6  were  going  about  four  miles  an  hour.  I  had 
to  move  the  engine  that  fast  to  let  the  car  go. 
Then  I  had  to  move  the  engine  faster  than  the 
cars  were  going,  so  as  to  take  the  slack  up; 
naturally,  the  engine  was  holding  the  cars  there. 
I  had  to  give  the  engine  a  little  steam,  so  he 
could  pall  the  pin,  and  then  the  cars  had  a  cer- 
tain momentum,  and  they  left  my  engine  at 
about  four  miles  an  hour.  We  were  on  down- 
grade. •  *  *  W%en  I  got  a  signal  to  give 
the  slack,  I  was  standing  still  at  tnat  time.  I 
was  standing  still  when  he  gave  me  the  signal, 
and  when  I  say  four  miles  an  hour  I  mean  that 
I  gave  them  a  start  that  I  thought  would  be 
just  about  that;  a  very  slow  gait.  I  was  not 
moving  the  cars  at  all  up  to  the  time  I  got 
his  signal." 

This  evidence,  in  our  judgment.  Is  insnffl- 
cient  to  raise  an  issue  of  negligence  with  re- 
spect to  excesslre  speed.  It  is  shown  that 
the  moving  q&t  must  have  bad  some  momen- 
tum in  order  to  effect  an  automatic  coupling, 
and  it  is  further  shown  that  this  car  was 
moving  very  slowly.  QSiere  is  nothing  to 
show  that  it  was  moving  at  a  rate  of  speed 
or  bad  a  momentum  greater  than  was  neces- 
sary to  effect  the  coupling  automatically. 
There  is  nothing  to  Indicate  that  the  force  of 
the  impact  was  anything  unusual.  This  is- 
sue should  not  have  been  submitted. 

[1]  Error  is  also  assigned  to  the  refusal  of 
a  special  charge  to  the  effect  that  there  was 


no  evidence  of  negligence  prozlnmt^  caus- 
ing injury  to  plaintiff  by  reason  of  failing  to 
have  a  switchman  on  the  car  which  struck 
and  coupled  to  the  cars  whereon  plaintiff  was 
at  the  time  of  the  accident  and  withdrawing 
frtMn  the  Jury  any  issue  of  negligence  in  this 
respect.  To  this  assignment  appellees  reply 
that  under  the  pleadings  and  evidence  it  was 
a  ■question  of  fact  for  the  Jury  to  determine 
whether  or  not  the  defendant  was  gnUty  of 
negligence  in  failing  to  follow  the  custom  and 
practice  of  having  a  switchman  ride  the  cars 
for  the  purpose  of  controlling  the  same. 

l%ere  Is  evidence  in  the  record  tending  to 
show  that  under  its  rules  and  custom  it  was 
incumbent  upon  appellant  to  have  had  a 
switchman  apon  the  car  which  was  shoved 
against  the  string  plaintiff  was  on ;  bnt  if  It 
be  conceded  that  defendant  was  negligcfnt  iu 
failing  to  follow  its  rule  and  custom  upon 
this  occasion,  nevertheless  such  negligence 
could  not  be  made  the  basis  of  a  recovery, 
unless  It  was  a  proximate  cause  of  the  in- 
jury.  It  was  alleged  that  he  was  required  to 
be  there  for  the  purpose  of  controlling  the 
movement  of  the  car  by  means  of  the  hand 
brakes.  In  passing  upon  the  preceding  as- 
signment, It  is  shown  that  the  impact  and 
movement  of  the  car  was  in  nowise  improper. 
The  impact  and  movement  being  proper  there 
was  no  necessity  in  the  instant  movement 
that  any  one  should  have  been  upon  the  car 
to  control  the  same.  This  question  Is  Inti- 
mately connected  with  that  which  has  Just 
been  passed  upon,  and  if  the  impact  and 
movement  was  proper,  the  failure  to  have  a 
switchman  on  the  car  which  was  shoved 
against  the  string  whereon  plaintiff  was, 
whose  duty  It  was  to  control  its  movement, 
could  not  have  been  a  proximate  cause  of  the 
Injury.  For  this  reason  the  requested  in- 
struction should  have  been  given. 

From  what  has  been  said  It  follows  that 
the  cause  must  be  reversed,  and  it  is  there- 
fore unnecessary  to  pass  upon  the  remaining 
assignments. 

However,  it  may  be  remarked  that  we  re- 
gard as  Improper  the  argument  of  appellee's 
counsel  complained  of  in  the  seventh  assign- 
ment, and  that  it  probably  presents  reversi- 
ble error. 

Reversed  and  remanded. 


STATE  v.  BEAUMONT  &  G.  N.  R.  R.  et  aL* 
(No.  69.) 

(Court  of  CivH  Appeals  of  Texas.    Beaumont. 
Jan.  27, 1016.    Rehearing  Denied 
Feb.  10.  1916.) 

1.  COUMEBCB    «=38— Intebstatk    CoioaBOB— 
RBOTJLAnONB. 

When  cars  or  locomotives  which  are  re- 
quired to  be  equipped  with  safety  appliances 
under  the  federal  Safety  Appliance  Act  March 

2.  1893,  c.  196,  27  Stat  531   (U.  S.  Comp.  St 
1913,  !|  8606-8623),  are  nsetl  upon  or  pass  over 


ttssFor  other  caaes  lee  same  tonic  and  KEY-NUMBEU  In  aH  Ker-Numbered  Dlgssu  and  ladezcfe 
'Application  (or  writ  ot  error  pending  In  Supreme  Court. 
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a  railroad  wUeh  is  used  for  interstate  eommerca, 
tbe  federal  act  applies  and  is  supreme. 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent.  Dig.  f  5;    Dec.  Dig.   «s»8.] 

2.  EviDBNOK  4»20— Judicial  Notice. 

The  state  courts  will  take  judicial  notice 
that  practically  all  of  the  raUroads  in  the  state 
are  engaged  in.  interstate  commerce. 

[E!d.  Notew— For  other  cases,  see  Evidenoe, 
Cent  Dig.  (  24;    Dec.  Dig.  «=»20.] 

8.  CoiaaaKS  «s98— Intbrbtatb   Coumsbob— 

FKDBBAI.  BBOUI.ATIONS. 

The  federal  Safety  Appliance  Act,  enacted 
nnder  Const  V.  S.  art  1,  {  8.  snbd.  3,  giv- 
ing Congress  power  to  regulate  interstate  com- 
merce, declares  that  nothing  in  the  act  shall 
apply  to  trains  composed  of  four-whed  cars,  or 
trains  composed  of  eight-wheel  standard  logging 
cars,  where  the  height  of  such  car  from  the  top 
of  the  rail  to  the  center  of  the  coupling  does  not 
exceed  25  inches,  or  to  locomotives  used  in  haul- 
ing such  trains  when  such  cnrs  or  trains  are  ex- 
dnsively  used  for  the  transportation  of  logs. 
The  jonmals  of  Congress  show  that  the  excep- 
tion as  first  offered  was  intended  to  prevent  reg- 
ulations from  requiring  reshipment  of  coal  load- 
ed on  mine  cars,  and  that  it  was  later  extended 
to  ordinary  lodging  trains.     Texas  Safety  Ap- 

SlJance  Act  (Kev.  St.  1911,  arts.  6709,  BTiO), 
eclaring  Ant  it  shall  apply  only  to  carriers 
engaxed  in  intrastate  commerce,  purports  to 
regalate  the  brakes  on  logging  trains,  etc. 
Beid  that,  as  to  a  railroad  engaged  in  interstate 
eommereei  the  state  laws  are  inoperative;  Con- 
gress by  Its  inaction  and  the  exception  clearly 
showing  that  no  regulation  of  logging  trains 
should  be  made  by  the  states. 

[Ed.  Note. — For  other  cases,  see  Oommerce, 
Gent  Dig.  i  5;   Dec.  Dig.  «=x>a] 

A]H>eal  from  District  Ooart,  Polk  Ootm^; 
L.  B.  Hightower,  Judge. 

Action  by  the  State  of  Texas  against  tbe 
BeaunKxtt  &  Great  Northern  Bailroad  and 
others.  From  a  Judgment  for  defendants, 
the  state  appeals.    Affirmed. 

J.  li.  Uanry  and  S.  H.  German,  both  oi! 
IdTlngston,  for  the  State.  Chas.  C.  Huff  and 
A.  H.  McEnlght,  both  of  Dallas,  for  appel- 

BBOOKl!:,  J.  As  filed,  this  was  a  salt  tor 
penalties  aggregating  $840,000  for  alleged 
violations  of  the  Texas  Headlight  Law  and 
that  part  of  the  state  Safety  Appliance  Act 
embodied  in  artlclea  6709  and  6710  of  the 
Beviaed  CItU  Statntes  of  1911.  By  an 
amended  petition,  the  state  reduced  the  num- 
ber of  alleged  violations  of  the  Headlight 
Law  and  of  each  of  the  articles  of  the  stat- 
ute mentioned  to  50,  and  demanded  a  penalty 
of  $1,000  for  each  such  violations,  a  total  of 
f  150,000.  Appellees  filed  a  motion  under  ar- 
tkOe  3S5  of  the  Bevlsed  Civil  Statutes,  auea- 
tionlDg  the  right  of  the  attorneys  bringing 
the  snit  to  proeecnte  the  same,  and  asking 
that  they  be  dted  to  appear  and,  show  by 
what  authority  they  were  proceeding.  At 
the  hearing  upon  this  motion,  it  was  conceded 
by  the  attorneys  that  they  were  without 
authority  to  institute  or  prosecute  tiie  suit 
for  penalties  under  the  Headlight  Law,  not 
having  been  requested  by  the  Bailroad  Com- 
mission of  Texas  or  Instructed  by  the  Attor- 


ney General  to  do  so ;  and  that  part  of  the 
cause  of  action  was  dismissed.  The  court, 
however,  sustained  their  power  to  bring  and 
prosecute  so  much  of  the  cause  of  action  as 
r^Uites  to  the  Safety  Ai^llance  Act,  holding 
that  no  request  from  the  Railroad  Commis- 
sion or  instruction  from  the  Attorney  General 
was  necessary  under  tt  But  upon  consider- 
ing the  general  demurrer  to  the  petition  and 
a  special  demurrer  baaed  up<xi  the  proposition 
that  Congress,  by  passing  the  federal  Safety 
Appliance  Acts,  had  covered  this  field  of  Leg- 
islation, the  court  held  that  the  state  Safety 
Appliance  Act  is  inoperative  and  sustained 
said  demurrenL  AK)ellant  having  detained 
to  amend,  the  case  was  dismissed.  The  sole 
question  presented  upon  this  appeal,  there- 
fore,, is  the  correctness  of  the  ruling  of  the 
trial  court  on  these  demurrers. 

The  allegations  of  appellant  with  reference 
to  the  violation  of  the  Safety  Appliance  Acts 
were  as  follows: 

"That  each  and  every  day  from  the  10th  day 
of  February,  1914,  to  the  11th  day  of  March, 
1914,  Sundays  excepted,  and  each  and  every 
day  from  the  1st  day  of  May,  1915,  to  the  1st 
day  of  June,  1915,  since  the  instHution  of  this 
suit  Sundays  excepted,  the  said  defendants  have 
used  on  their  said  line  of  railway,  in  Polk 
county,  Tex.,  in  moving  intrastate  traffic,  one 
certain  locomotive  engine  which  was  not  equip- 
ped with  a  power  driving  wheel  brake  and  ap- 
pliances for  operating  the  train  brake  system, 
as  required  by  the  terms  of  article  6709,  B.  S. 
of  1011  of  the  State  of  Texas,  and  the  said  en- 
gine 80  used  by  the  defenduits  without  said 
equipment  and  appliances,  during  said  days 
aforesaid,  has  been  used  and  engaged  in  pulling 
and  hanling  a  log  train,  composed  of  standard 
logging  cars,  aneh  cars  and  locomotive  engine 
being  used  exclusively  for  the  transportation  of 
logs,  wholly  within  tlie  county  of  Polk,  and  state 
of  Texas;  and  said  locomotive  engine  was  used 
by  said  defendants  at  least  one  time  each  and 
every  day  during  tiie  time  aforesaid  and  was 
used  and  operated  by  the  said  defendants 
wholly  within  the  state  of  Texas,  and  was  used 
in  moving  intrastate  traffic  only,  and  was  in  no 
manner  engaged  or  used  in  the  moving  of  inter- 
state cars  and  in  the  transportation  of  logs  as 
aforesaid.  That  by  the  violation  of  the  said  ar- 
ticle 6709  of  the  Revised  Statutes  of  1911  of  the 
State  of  Texas,  as  aforesaid,  the  said  defendants 
have  become  liable  and  are  liable  to  the  state  of 
Texas  in  the  sum  of  $1,000  for  each  and  every 
day  said  ennne  was  so  used  by  defendants  with- 
in said  Polk  county,  as  aforesaid,  and  said 
statute  has  been  thereby  violated  once  each  and 
every  day  during  the  dates  aforesaid;  that  is, 
a  total  of  50  days,  aggregating  the  sum  of  $60,- 
000  for  said  violations  as  aforesaid." 

"That  each  and  every  day  from  the  10th  day 
of  February,  1014,  to  the  11th  day  of  March, 
1914,  Sundays  excepted,  and  each  and  every 
day  from  the  1st  day  of  May,  1915,  to  the  1st 
day  of  June,  1915,  since  the  institution  of  this 
suit  Sundays  excepted,  the  defendants,  as  sucji 
common  carriens  of  intrastate  commerce  aa 
aforesaid,  have  hauled  and  permitted  to  be  haul- 
ed and  used  on  said  line  of  railroad,  in  Polk 
county,  Tex.,  and  wholly  within  the  state  of 
Texas,  one  certain  locomotive,  tender,  cars,  and 
similu?  vehicles,  employed  in  moving  intrastate 
traffic  only  and  woolly  within  the  county  of 
Polk  and  state  of  Texas,  which  said  locomotive, 
tender,  cars,  and  similar  vehides  were  not  equip- 
ped with  couplers  coupling  automatically  by  im- 
pact, and  which  could  be  coupled  and  uncoupled 
without  the  necessity  of  men  going  between  the 
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ends  of  looomottves,  u  is  required  by  article 
6710,  R.  Statutes  of  1911  of  the  SUte  of  Texas, 
and  the  said  locomotiTe,  tender,  cars,  and  similar 
vehidea  so  hauled  and  permitted  to  be  hauled 
and  used  by  ddendants  without  said  equipment 
and  applianoea  have  been  used  and  employed  and 
engaged  in  pulling  and  hauling  a  log  train,  com- 
posed of  standard  logging  cars,  sucfi  locomotive, 
tender,  cars,  and  similar  vehicles  and  logging 
cars  being  used  exclusively  for  the  transporta- 
tion of  logs,  wholly  within  the  county  of  Polk 
and  state  of  Texas;  and  the  same  was  in  no 
manner  and  at  no  time  engaged  in  the  moving 
of  interstate  commerce,  but  was  wholly  used  in 
the  transportation  of  intrastate  trafSc,  as  afore- 
said, wholly  within  the  county  of  Polk  and  state 
of  Texas.  That  by  reason  of  Uie  aforesaid  vio- 
lations of  said  article  6710,  R.  S.  1911,  of  the 
State  of  Texas,  the  said  defendants  have  become 
and  are  liable  to  the  state  of  Texas  in  the  sum 
of  $1,000  for  each  and  every  violation  thereof, 
to  wit,  one  violation  thereof  each  day  for  the 
time  and  times  aforesaid,  or  a  total  of  SO  days, 
making  an  aggregate  of  $50,000  for  which  said 
defendants  are  liable  to  the  state  of  Texas  for 
said  violations  as  aforesaid." 

The  special  ezceptioQ  of  appellee  was  as 
follows: 

"To  the  third  and  fourth  paragraphs,  because 
articles  6709  and  6710  of  the  Revised  Statutes 
of  1911,  upon  which  the  same  are  based,  cover 
a  field  of  legiBlation  of  which  the  Congress  of 
the  United  States  has  lawfully  taken  possession 
under  subdivision  3.  {  8,  art  1.  of  the  Constitu- 
tion of  the  United  States,  in  the  passage  of  the 
Safety  Appliance  Acts,  approved  March  2,  1803, 
March  2,  1903,  and  April  14,  1910.  The  said 
articles  of  the  Texas  statute  are  void  or  inop- 
erative, the  acts  of  Congress  covering  the  same 
subject-matter  being  supreme." 

By  appellant's  first  assignment  of  error, 
the  action  of  the  court  below  Is  assailed  in 
sustaining  the  general  demurrer  of  defend- 
ants to  plaintiff's  first  amended  original  -pe- 
tition, because  said  petlticm  alleges  and  states 
a  good  and  sufficient  cause  of  action  under 
the  laws  of  Texas. 

Appellant's  second  assignment  of  error  Is 
as  follows: 

"The  court  erred  in  sustaining  special  excep- 
tion of  defendant  Beaumont  &,  Great  Northern 
Railroad  and  in  holding  the  state  Safety  Ap- 
pliance Act  invalid  and  Inoperative,  because  the 
same  covers  a  field  of  legislation  over  which 
Congress  cannot  lawfully  exercise  authority, 
and  in  which  it  has  expressly  declined  to  legis- 
late, leaving  the  same  free  for  the  exercise  of 
the  police  power  of  the  state  of  Texas;  and 
said  Safety  Appliance  Act  deals  with  instru- 
mentalities and  agencies  of  commerce  local  in 
their  nature  and  application,  and  over  which 
Congress  has  expressly  declined  to  act,  and  as 
to  which  Congress  has  adopted  the  regulations 
established  by  the  state." 

The  assignments  will  be  considered  as  a 
whole. 

[1-3]  As  stated  above,  there  Is  but  one  ques- 
tion for  decision  in  this  case.  It  has  been 
settled  by  the  Supreme  Court  of  the  United 
States  that,  when  cars  or  locomotives  which 
are  required  to  be  equipped  with  safety  ap- 
pliances under  the  federal  act  are  used  upon 
or  pass  over  a  railroad  that  Is  used  for  In- 
terstate commerce,  then  the  federal  act  ap- 
plies and  Is  supreme. 

Articles  6700  and  6710,  Revised  ClvU  Stat- 
utes of  Texas,  read  as  follows : 

"Art.  6709.  It  shall  be  unlawful  for  any  com- 
mon carrier  engaged  in  intrastate  commerce  by 


railroad  within  the  state  of  Texas  to  use  on. 
its  lines  in  moving  intrastate  traffic  within  said 
state  any  locomotive  engine  not  equipped  with 
a  power  driving  wheel  brake  and  apphances  for 
operating  the  train  brake  system,  or  to  run 
any  train  in  such  traffic  that~has  not  a  suffi- 
cient number  of  cars  in  it  so  equipped  with 
power  or  train  brakes  that  the  engineer  on  the 
locomotive  drawing  such  train  cap  control  its 
speed  without  requiring  brakemen'  to  use  the 
common  hand  brake  for  that  purpose,  or  to  ran 
any  train  in  such  traffic  that  nas  not  all  of  the 
power  or  train  brakes  in  it  used  and  operated 
by  such  engineer,  or  to  run  any  train  in  sucti 
traffic  that  has  not  at  least  seveuty-uve  per 
centum  of  the  cars  in  it  equipped  with  power  or 
train  brakes ;  and  for  the  purpose  of  fully  car- 
rying into  effect  the  objects  of  this  and  the  five 
succeeding  articles,  the  railroad  commission  of 
Texas  may.  from  time  to  time,  after  full  hear- 
ing by  public  order,  increase  the  minimum  per- 
centage of  cars  in  any  train  which  shall  be 
equipped  with  power  or  train  brakes;  and  aft- 
er such  minimum  percentage  haa  been  so  In- 
creased it  shall  be  unlawful  for  any  common 
carrier  to  run  any  train  in  such  traffic  which 
does  not  comply  with  such  increased  minimum 
percentage. 

"Art.  6710.  It  shall  be  unlawful  for  any  com- 
mon carrier,  engaged  in  commerce  as  aforesaid, 
to  haul  or  permit  to  be  hauled  or  used  on  its  line 
of  railroad  within  the  state  of  Texas,  any  loco- 
motive, tender,  car  or  similar  vehicle  employed 
in  moving  intrastate  traffic  within  the  said  state 
which  is  not  equipped  with  couplers,  coupling 
automatically  by  impact,  and  which  can  be 
coupled  and  uncoupled  without  the  necessity  of 
men  going  between  the  ends  of  locomotives,  ten- 
ders, cars  and  similar  vehicles." 

The  Beaumont  &  Oreat  Northern  Railroad 
Is  a  highway  of  Interstate  ccmuuerce,  ajid  It 
is  admitted  that.  If  the  federal  Safety  Ap- 
pliance Acts  apply  to  the  operation  of  logging 
cars  and  log  trains  and  locomotives  employed 
In  pulling  and  hauling  logging  trains  and 
cars  exclusively  In  the  transportation,  then 
the  state  Safety  Appliance  Act  has  been  sus- 
pended and  is  InoperatlTe. 

The  exception  incorporated  in  the  federal 
Safety  Appliance  Acts  is  as  follows: 

"Provided,  that  nothing  in  this  act  contained 
shall  apply  to  trains  composed  of  four-wheel 
cars  or  to  trains  composed  of  eight-wheel  stand- 
ard logging  cars  where  the  height  of  such  car 
from  top  of  rail  to  center  of  coupUng  does  not 
exceed  twenty-five  inches,  or  to  locomotives  used 
in  hauling  such  trains  when  such  cars  or  loco- 
motives are  exclusively  used  (or  the  transporta- 
tion of  logs."    Articles  8606  to  8623,  inclusive. 

It  Is  contended  by  the  appellant  that  Con- 
gress, although  having  entered  the  field  of 
legislation,  has  not  legislated  with  reference 
to  the  particular  equipment  and  agencies 
sought  to  be  made  subject  to  the  state  law  Id 
this  case,  and  that,  Congress  having  faQed  to 
legislate,  it  must  be  determined  whether  or 
not  Its  failure  or  decUnatloh  to  act  is  a  dec- 
laration on  the  part  of  Congress  that  these 
agencies  shall  remain  free  from  legislation 
and  control,  either  by  Congress  or  the  states, 
or  Is  the  nonaction  of  Congress  a  declaration 
that  the  same  shall  be  left  by  Congress  to  be 
regulated  by  and  made  subject  to  the  poUce 
power  of  the  respective  states. 

It  Is  further  contended  by  appellant:  That 
in  the  regulation  of  interstate  commerce  there 
are  three  powers,  viz.,  the  exclusive  state 
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povrer,  exclusive  national  power,  and  the  con- 
current power ;  and  that  while  It  may  be  ad- 
mitted that  In  those  cases  where  the  laws  are 
from  their  nature  national  In  their  character 
Instead  of  being  of  local  nature,  and  affect- 
tag  Interstate  commerce  Incidentally,  the  si- 
lence of  Congress  Indicates  that  It  wills  that 
sudl  commerce  shall  be  free  and  nntrammel- 
-ed  by  state  legislation  to  this  extent,  and 
that  for  the  sake  of  argument  it  might  be 
further  admitted  that  the  aegndes  sought  to 
■be  regulated  in  this  case  do  not  belong  exclu- 
sirely  to  the  state  power,  but  it  Is  contended 
that  ib6  regulation  of  these  Instromentalltles 
(logging  cars  and  logging  trains  used  excln- 
slyely  in  the  transportation  of  logs)  does 
act  require  laws  national  in  their  character 
and  scope,  nor  does  the  operation  of  such 
agencies  affect  interstate  commerce  in  its  na- 
tion-wide aspect;  h«ice  it  necessarily  follows 
that  these  instmmentaUtles  fall  in  that  class 
where  the  power  to .  control  is  concurrent. 
That  in  this  class  fall  subjects  of  a  local 
ctatnre,  and  that  "immense  mass  of  legisla- 
tion usually  referred  to  as  the  police  power 
of  the  state,  which  may  affect  Incidentally  or 
focUitate  foreign  or  interstate  commerce,  and 
regulate,  for  the  protection  of  the  health, 
morals,  or  general  welfare  of  the  state,  the 
Instrumentalities  of  commerce,  so  long  as 
Congress  itself  does  not  cover  the  subject 
■with  regulations  which  conflict  with  the  state 
T^nlations." 

.  Appellant  cites  the  cases  of  Smith  v.  Ala- 
bama, 124  U.  S.  465,  8  Sup.  Ct  664,  31  L.  Ed. 
608;  M.,  K.  &  T.  Ry.  Ck).  v.  Harris,  234  U.  S. 
412,  34  Sup.  Ct  790,  S8  L.  Ed.  1377,  L.  B.  A. 
1015B,  942 ;  Savage  v.  Jones,  225  U.  S.  601,  32 
Sup.  Ct.  715,  66  li.  Ed.  1182 ;  Reid  T.  Colo- 
rado, 187  U.  S.  137,  23  Sup.  Ct  82,  47  L.  Ed. 
108;  G.  O.  &  S.  F.  t.  Hefley,  158  U.  S.  98,  15 
Sup.  Ct  802,  39  L.  Ed.  910;  Covington  Bridge 
Co.  V.  Kentucky,  164  U.  S.  204,  14  Sup.  Ot 
1087,  88  li.  Ed.  962 — as  upholding  its  views. 
It  is  further  argued  by  appellant :  That,  in 
Tlew  of  the  exception  stated  in  the  federal 
statute  and  the  decisions  above  referred  to, 
there  is  no  conflict  whatever  between  the 
federal  and  state  law,  so  far  as  it  is  sought 
to  apply  them,  as  In  this  case,  to  logging  cars, 
logging  trains,  etc,  and  that  Congress  has 
«xpressly  exempted  them  from  the  operation 
of  the  federal  law,  while  the  state  law  makes 
no  exception,  bnt  applies  alike  to  all  equlx>- 
ment  and  Instrumentalities  of  intrastate  traf- 
fic. That  the  state  law  was  Intended  to  reach 
JUid  regulate  that  which  Congress  has  seen 
fit  to  leave  unregulated,  and  that  the  subject 
was  one  which  was  local  in  its  nature,  and 
«ne  with  which  the  state  povrer  was  peculiar- 
ly adapted  to  be  controlled.  That  the  two 
statutes,  federal  and  state,  were  enacted  in 
pursuanoe  of  a  common  purpose  to  afford  a 
remedy  as  broad  as  the  mischief.  That  to 
hold  that  the  state  law  is  inoperative  as  ap- 
plied to  logging  trains  and  equipment,  even 
though  they  may  be  operated  over  a  railroad 
«sed  for  interstate  commerce,-  is  to  declare 


that  this  traffic,  which  directly  and  indirectly 
involves  the  safety  of  hundreds  of  human 
lives  and  the  general  welfare  of  the  public, 
is  to  be  unrestrained  and  unregulated.  That 
this  traffic  is  not  touched  or  affected  by  the 
federal  statute  which  expressly  exempts  it 
from  Its  operation  and  prohibitions,  and  that 
to  hold  that  the  state  law  has  been  stricken 
down  and  is  impotent  because  Congress  has 
entered  the  field  of  legislation  is  in  effect  to 
say  that  Congress  has  left  this  perilous  traffic 
untrammeled  and  stands  with  the  sword  of 
its  paramount  authority  uplifted  to  strike 
down  the  arm  of  the  state  if  it  should  dare 
to  raise  it  against  such  commerce. 

On  the  other  hand,  appellees  claim :  That 
Congress,  exercising  the  power  Imposed  upon 
it  by  the  commerce  clause  of  the  federal  Con- 
stitution, has  covered  the  whole  field  of  legis- 
lation to  which  the  state  Safety  Appliance 
Acts  apply,  and  that,  its  enactment  being 
superior  to  that  of  the  state,  no  i)enalty  can 
be  recovered  for  a  violation  of  the  law.  That 
the  articles  6709  and  6710,  while  limited  to 
intrastate  commerce,  are  not  confined  to  com- 
mon carriers  engaged  exclusively  in  auch 
commerce.  That  they  apply  as  well  to  car- 
riers engaged  in  both  Intrastate  commerce 
and  Interstate  commerce.  That  Congress  has 
passed  Safety  Appliance  Acts  containing  sub- 
stantially the  same  requirements  as  articles  . 
6709  and  6710,  which  are  applicable  to  all 
railroads  on  which  Interstate  commerce  is 
handled.  The  record  shows  that  appellees 
handle  interstate  commerce  over  the  line  of 
railroad  involved  in  this  case.  The  question 
of  a  conflict  in  the  exercise  of  power  by  the 
state  Legislature,  on  one  hand,  and  by  Con- 
gress, on  the  other  hand,  therefore,  at  once 
suggests  itself. 

Congress,  in  passing  the  Safety  Appliance 
Acts,  proceeded  under  authority  given  it  by 
the  commerce  clause  of  the  federal  Constitu- 
tion. The  supremacy  of  Congress  in  tlie  field 
ot  Interstate  commerce  is  not  now  open  to 
question,  and,  when  it  enters  this  field,  the 
right  of  the  states  to  legislate  vrltb  respect 
to  the  subject-matter  covered  by  Its  enact- 
ments, or  to  enforce  legislation  previously  en- 
acted, ceases  to  exist 

In  Northern  Pacific  Ry.  Co.  v.  Washington, 
222  U.  S.  378,  32  Sup.  Ot  161,  56  L.  Ed.  237, 
the  court  said : 

"It  is  elementary,  and  such  is  the  doctrine  an- 
nounced by  the  cases  to  which  the  court  below 
referred,  that  the  right  of  a  state  to  apply  its 
police  power  for  the  purpose  of  regulating  inter- 
state commerce,  in  a  case  like  this,  exists  only 
from  the  silence  of  Congress  on  the  subject,  and 
ceases  when  Congress  acts  on  the  subject  or 
manifests  its  purpose  to  call  into  play  its  exclu- 
sive power." 

In  Chicago,  Rock  Island  &  Pacific  Ry.  Co. 
V.  Hardwick  Farmers'  Elev.  Co.,  226  U.  S. 
435,  33  Sup.  Ot  176,  67  U  Ed.  284,  46  U  R. 
A.  (N.  S.)  203,  it  is  said: 

"The  elementary  and  long-settled  doctrine  is 
that  there  can  be  no  divided  authority  over  in- 
terstate commerce  and  that  the  regulations  of 
Congress  on  that  subject  are  supreme." 
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In  Erie  R.  Co.  v.  New  York,  233  U.  S.  681, 
34  Sup.  Ct  759,  58  L.  Ed.  1149,  52  I*  R.  A. 
(N.  S.)  266,  Ann.  Cas.  1915D,  138,  It  Is  said: 

"The  relative  supremacy  of  the  state  and  na- 
tional power  over  interstate  commerce  need  not 
be  commented  upon.  Where  there  is  conflict, 
the  state  legislation  must  give  way.  Indeed, 
when  Congress  acts  in  such  a  way  as  to  mani- 
fest its  purpose  to  exercise  its  constitutional  au- 
thority, the  regulating  power  of  the  state  ceases 
to  exist" 

In  the  case  of  M.,  K.  ft  T.  v.  Harris,  234 
U.  S.  417,  34  Sup.  Ct  792,  58  li.  Ed.  1377, 
L.  R.  A.  1915B,  942,  It  Is  said: 

"It  is,  of  course,  settled  that,  when  Congress 
has  exerted  its  paramount  legislative  authority 
over  a  particular  subject  of  interstate  commerce, 
state  laws  upon  the  same  subject  are  supersed- 
ed." 

In  Sonthem  Ry.  Co.  v.  Railroad  Commis- 
sion of  Indiana.  236  IT.  S.  439,  36  Sup.  Ct 
304,  59  L.  Ed.  661,  the  court  said: 

"Until  Congress  entered  that  (the  safety  ap- 
pliance) field,  the  states  could  legislate  as  to 
equipment  in  such  manner  as  to  incidentally  af- 
fect without  burdening  interstate  commerce. 
But  Congress  could  pass  the  Safety  Appliance 
Act  only  because  of  tne  fact  that  the  equipment 
of  cars  moving  on  interstate  roads  was  a  regula- 
tion of  interstate  commerce.  Under  the  Con- 
stitution the  nature  of  that  power  is  such  that 
when  exercised  it  is  exclusive,  and  ipso  fac- 
to supersedes  existing  state  legislation  on  the 
same  subject." 

Counsel  for  appellant  concedes  the  correct- 
ness of  this  proposition,  and  frankly  admits 
that  the  state  law  is  Inoperative  aa  to  rail- 
road equipment  generally,  and  it  Is  said  that 
they  are  induced  to  this  by  thQ  opinions  in 
Southern  Ry.  Co.  v.  U.  8.,  and  Southern  Ry. 
Co.  v.  Railroad  Commission  of  Indiana ;  the 
first  case  expressly  holding  that  the  federal 
law  applies  to  all  equipment  used  on  rail- 
roads engaged  In  Interstate  commerce,  and 
the  other,  that  the  acts  of  Congress  are  ex- 
clusive. But  appellant  insists  that  by  the 
proviso  to  section  3  of  the  original  federal 
Safety, Appliance  Act,  as  amended  In  1896, 
Congress  has  left  the  states  free  to  regulate 
safety  appliances  on  logging  equipment  as 
they  deem  proper. 

It  la  argued  that  counsel  for  appellant 
mistakes  the  purpose  of  Congress  in  enact- 
ing the  proviso,  and  that  clearly  what  Con- 
gress Intended  was,  not  that  the  states  might 
regulate  logging  equipment,  but  that  It 
should  go  unregulated. 

It  Is  conceded  that  the  federal  acts  apply 
to  all'  equipment  used  on  Interstate  high- 
ways, except  logging  equipment.  What  rea- 
son is  there  for  leaving  logging  equipment 
to  the  Jurisdiction  of  the  states?  The  neces- 
sity for  federal  regulation  of  this  class  of 
equipment.  If  It  ought  to  be  regulated,  la  as 
great  as  the  necessity  for  such  regulation  of 
other  equipment;  and,  Congress  having  en- 
tered the  field,  the  only  reasonable  conclu- 
sion is  that  it  made  all  the  regulations  deem- 
ed necessary. 

It  la  further  contended:  Tliat,  if  Congress 
has  occupied  the  field,  the  nature  of  Its  en- 
actment la   ImmaterlaL     It   legislates    aa 


truly  when  It  states  that  a  subject  shall  be 
exempt  from  Its  regulations  as  when  It 
brings  the  subject  under  tliem.  In  other 
words.  Its  manifestation  of  a  purpose  that 
any  subject  shall  go  unregulated  la  aa  effec- 
tive to  prevent  action  by  the  states  aa  tbe 
strictest  regulations  would  be,  and  that  tn- 
hlbltive  congressional  regulation  Is  not  nec- 
essary. That  a  state  cannot  go  further  than 
Congress  has  seen  fit  to  go.  That  the  only 
test  is  whether  Congress  has  manifested  a 
purpose  to  enter  the  field,  and  that,  if  it 
has,  its  occupation  Is  exclusive. 

In  Houston  v.  Moore,  6  Wheat  1,  6  L.  Eld. 
19,  Mr.  Justice  Washington,  speaking  for  the 
court,  said: 

"I  am  altogether  incapable  of  comprefaandins 
how  two  distinct  wills  can,  at  the  same  time,  be 
exercised  in  relation  to  tbe  same  subject,  to  be 
effectual,  and,  at  the  same  time,  compatible 
with  each  other.  If  they  correspmd  in  every 
respect,  then  the  latter  is  idle  and  inoperative; 
if  they  differ,  they  must,  in  the  nature  of  things, 
oppose  each  other,  so  far  as  they  do  differ.  If 
the  one  imposes  a  certain  punishment,  for  a 
certain  offense,  the  presumption  is  that  this  was 
deemed  sufficient,  and,  under  all  circumstance*, 
the  only  proper  one.  If  the  other  Legislaturo 
impose  a  different  punishment,  in  kind  or  de- 
gree, I  am  at  a  loss  to  conceive  how  they  can 
both  consist  harmoniously  together. 

"I  admit  that  a  legislative  body  may,  by  dif- 
ferent laws,  impose  upon  the  same  person,  for 
the  same  offense,  different  and  cummntive  pun- 
ishments; hut  then  It  is  t^e  will  of  the  same 
body  to  do  so,  and  tbe  second,  equally  with  the 
Srst,  law,  is  the  wiU  of  that  body ;  there  is 
therefore,  and  can  be,  no  OTOOsition  of  wills. 
But  the  ease  is  altogether  different  where  the 
laws  flow  from  the  wUl  of  distinct  co-ordinate 
bodies." 

In  Priggs  T.  Pa.,  41  U.  S.  a6  Pet)  688, 
10  U  Ed.  1060,  it  IB  aald: 

"If  Congress  have  a  constitutional  power  to 
regulate  a  particular  subject,  and  they  do  actn- 
ally  regulate  it  in  a  given  manner,  and  in  a  cer- 
tain form,  it  cannot  be  that  the  state  Legisla- 
tures hare  a  right  to  interfere,  and,  as  it  were, 
by  way  of  complement  to  the  legislation  of  Con- 
gress, to  presci'ibe  additional  regulations,  and 
what  they  may  deem  auzUiary  provisions  for  the 
same  purpose.  In  such  a  case,  the  legislation 
of  Congress.  In  what  it  does  prescribe,  mani- 
festly indicates  that  it  does  not  Intend  that  there 
shall  be  any  further  legislation  to  act  upon  the 
subject-matter.  Its  silence  as  to  what  it  does 
not  do  is  as  expressive  of  what  its  intention  is 
as  the  direct  provisions  made  by  It" 

In  Smith  T.  Alabama,  124  IT.  S.  465,  8  Sup. 
Ct  564,  31  L.  Ed.  508,  the  court  says: 

"The  grant  of  power  to  Congress  in  the  Con- 
stitution to  regul.ite  commerce  with  foreign  na- 
tions and  among  the  several  states,  it  is  conced- 
ed, is  paramount  over  all  legislative  powers 
which,  in  consequence  of  not  having  been  grant- 
ed to  Congress,  are  reserved  to  tbe  states.  It 
follows  that  any  legislation  of  a  state,  although 
in  pursuance  of  an  acknowledged  power  reserv- 
ed to  it  which  conflicts  with  the  actual  exercise 
of  the  power  of  Congress  over  the  subject  of 
commerce,  must  give  way  before  the  supremacy 
of  the  national  authority.  As  the  regulation  of 
commerce  may  consist  in  abstaining  from  pre- 
scribing positive  rules  for  its  conduct  it  can- 
not always  be  said  that  the  power  to  regulate  is 
dormant  because  not  affirmatively  exercised. 
And  when  it  Is  manifest  that  Congress  intends 
to  leave  that  commerce,  which  is  subject  to  its 
jurisdiction,  free  and  unfettered  by  an^  posi- 
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tive  regnlatiionB,  anch  Intention  would  be  contta- 
Tened  by  atate  laws  operating  as  regulations  of 
commerce  as  mndi  as  tbooEb  these  had  been  ex- 
pressly forbidden.  In  aocn  cases,  the  existence 
of  the  itower  to  recnlate  oonunerce  in  Ckmgress 
has  been  construed  to  be  not  only  paramount 
but  exclusive,  so  as  to  withdraw  the  subject  as 
the  basis  of  legislation  altogether  from  the 
states." 

The  ease  of  Northern  Padflc  R.  Oo.  t. 
Washington  seems  to  be  applicable.  The 
federal  Hoars  of  Serrlce  Act  was  passed 
March  4,  190T  (Act'Hardi  4,  1007,  c.  2939,  34 
Stat  1416  [U.  S.  Oomp.  St.  1913,  {f  8677- 
8680]),  but  did  not  become  effective  until 
March  4,  1906.  The  state  of  WashlnKton 
undertook  to  enforce  during  this  interim  an 
act  regulating  the  hours  of  service  of  rail- 
way employes  passed  by  Its  Legislature,  but 
the  Snprone  Court  said  this  could  not  be 
done.  After  stating  the  supremacy  of  (Con- 
gress in  this  field  of  legislation,  the  court 
said: 

"This  being  the  conceded  premise  upon  wiiich 
alone  the  state  law  could  have  been  made  appU- 
eable,  it  resulta  that  aa  the  enactment  by  Con- 
gress of  the  law  in  question  was  an  assertion 
«f  its  power,  b;  the  fact  alone  of  such  manifes- 
tation that  subject  was  at  once  removed  from 
the  sphere  of  the  operation  of  the  aothori^r  of 
the  state.  To  admit  the  fundamental  principle, 
and  yet  to  reason  that,  because  Congress  chose 
to  make  its  proiiibitions  take  eifect  only  after 
a  year,  the  matter  with  which  Congress  dealt 
remained  subject  to  state  power,  is  to  cause  the 
act  of  Congress  to  destroy  itself ;  that  is,  to  give 
effect  to  the  will  of  Congress  as  embodied  in  the 
postponing  provision  for  the  purpose  of  overrid- 
ing and  rendering  ineffective  the  expression  of 
the  will  of  Congress  to  bring  the  subject  with- 
in its  control— a  manifestation  arising  from  the 
mere  fact  of  the  enactment  of  the  statute.   •   •   * 

"But  if  we  pass  tltese  cooaiderations  and  ooa- 
sider  the  issue  before  na  aa  one  requiring  mere- 
ly an  interpretation  of  the  statute,  we  are  of 
opinion  that  it  becomes  manifest  that  it  would 
cause  the  statute  to  destroy  itself  to  give  to'  the 
clause  postponing  its  operation  for  one  year 
the  meaning  which  must  De  affixed  to  it  in  order 
to  hold  tliaut  during  the  year  of  postponement 
atate  police  laws  applied.  In  the  nrst  place,  no 
conceivable  reason  has  l>een,  or  we  think  can  be, 
suggested  for  the  postponing  provision  if  it  was 
contemplated  that  the  prohibitions  of  state  laws 
should  a]>ply  in  the  meantime.  This  is  true  be- 
cause, if  it  be  that  it  was  contemplated  that  the 
subject  dealt  with  should  be  controlled  during 
the  year  by  state  laws,  the  postponement  of  the 
proUUtions  of  the  act  conla  accomplish  no  pos- 
sible purpose.  This  is  well  illustrated  by  tliia 
case,  where,  by  the  ruling  below,  a  atate  regula- 
tion substantially  similar  to  that  contained  in 
the  act  of  Congress  is  made  applicable.  In  the 
aecond  place,  the  obvious  suggestion  is  that  the 
purpose  of  Congros  in  giving  time  was  to  enable 
the  necessary  adjustments  to  be  made  by  the 
railroads  to  meet  the  new  conditions  created  by 
tiie  act,  a  purpose  wUch  would,  of  course,  be 
frustrated  by  giving  to  the  proviaion  as  to  poat- 
ponement  a  aignificance  which  would  destroy 
tile  very  reaaon  which  caused  it  to  be  enacted." 

It  Is  claimed  further  that  Congress  isr 
tended  to  cover  the  whole  field  of  equipmmt 
used  on  interstate  highways,  and  that  it  is 
clearly  shown  by  the  Act  of  Mardi  2,  1903, 
c  976,  32  Stat  943  (U.  S.  Comp.  St.  1913,  U 
8613-^16),  which  states  that  the  provisions 
and  requirements  of  the  federal  law  relating 
to  train  brakes,  automatic  conplera,  grab- 


irons,  and  to  the  height  of  drawbars,  shall 
be  held  to  apply  to  all  trains,  locomotives, 
tenders,  cars,  and  similar  vehicles  used  on 
any  railroad  engaged  in  interstate  commerce. 

In  Southern  Ry.  Co.  t.  U.  S.,  222  U.  S. 
20,  32  Sup.  Ct.  2,  66  L.  Ed.  72,  the  Supreme 
Court  says: 

"It  must  be  held  that  the  original  act,  as  en- 
larged by  the  amendatory  one,  is  intended  to 
embrace  all  locomotiTea,  cars,  and  similar  vehi- 
cles used  on  any  railroad  which  is  a  highway 
of  interstate  commerce." 

In  Southern  Ry.  Ca  ▼.  Railroad  Commis- 
sion of  Indiana,  286  V.  S.  439,  3S  Sup.  Ct 
304,  S9  L.  Ed.  661,  the  court  said: 

"Without,  therefore,  discussing  the  many  cases 
Buataining  the  riglit  of  tiie  states  to  legislate 
on  subjects  which,  while  not  burdening,  may  yet 
incidentnlly  affect  interstate  commerce,  it  is  suf- 
ficient here  to  say  that  Congress  has  so  far  oc- 
eupied  the  field  of  legislation  relating  to  the 
equipment  of  freight  cars  with  safety  applianc- 
es as  to  supersede  existing  and  prevent  further 
legislation  on  that  subject 

A  history  of  the  legislation,  it  is  claimed, 
also  makes  manifest  the  purpose  of  Congress 
to  cover  the  whole  field.  The  act,  as  orig- 
inally introduced,  did  not  contain  an  exemp- 
tioa  clause,,  but  during  its  discussion  in  the 
Senate,  and  after  its  passage  by  the  House, 
Sen.  Blodgett  offered  the  following  amend- 
ment: 

"■Provided  that  nothing  in  this  act  ahall  apply 
to  trains  composed  of  four-wheel  cara  or  to  loco- 
motivea  used  in  hauling  such  trains." 

In  &tating  the  reason  for  the  amendment, 
he  said: 

"I  presume  most  Senators  understand  that 
coal  rrom  the  miaes  is  transported  to  the  sea- 
board in  four-wheel  cars.  The  custom  is  to  run 
audi  cars  to  the  junction  points  of  lateral  rqads 
and  from  those  junction  points  to  the  mines 
where  they  are  loaded.  The  four-wheel  cars  are 
used  because  it  would  be  practically  impossible 
to  run  an  eight-wheel  car  to  the  mines  over  tiie 
sharp  grades  and  around  the  sharp  curves  neces- 
sary in  reaching  the  mines.  The  coupling  con- 
struction is  a  peculiar  one,  and  is  adapted  to 
that  peculiar  work.  A  hook  arrangement  and 
link  are  used,  with  consideralde  lost  motion  be- 
tween the  cars. 

"It  is  necessary  to  use  that  appliance,  as  I 
said,  in  order  to  go  around  the  sharp  curves.  I 
believe  it  wonld  be  practically  impossible  to 
place  the  train  brake  and  automatic  coupler  up- 
on cara  such  as  are  used  in  thot  traffic,  and,  if 
the  bill  is  not  amended  as  I  propose,  it  will  com- 
pel a  reshipment  of  coal  at  all  the  junction 
points  on  the  lateral  roads  to  the  main  stem." 
Discuaaion  of  H.  R.  9850,  Cong.  Rec.  vol.  24, 
p.  1477. 

The  amendment  was  adopted  and  con- 
curred in  by  the  House,  and  the  President 
approved  the  bill  as  amended.  Before  the 
act  took  effect,  however,  the  proviso  was 
changed  to  its  present  form,  which,  is  as 
above  quoted. 

Preceding  the  adoption  of  the  amended 
proviso  by  the  Senate,  Sen.  Wolcott,  stating 
the  reason,  tor  it,  said: 

"There  baa  just  come  over  from  the  other 
House  a  bill  to  amend  the  act  to  promote  the 
safety  of  employte  and  travelers.  A  similar 
Inll  was  unanimously  reported  from  the  Com- 
mittee on  Interstate  Commerce  «f  the  Senate, 
the  effect  ot  which  is  merely  to  provide  that 
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trains  used  exclusively  for  logging  may  be  re- 
lieved from  the  proTimonB  of  ihe  act.  The  cars 
used  in  loggiiut  trains,  of  -which  there  are  abont 
400  in  the  United  ijtatea,  are  only  24  inches 
high,  and  it  is  physically  impossible  to  equip 
them  with  grabirons  and  other  appurtenances 
required  by  law.  The  act  goes  into  force  very 
soon,  and  I  hope  the  bill  may  now  be  passed.  It 
has  passed  the  House  of  BepresentatiTes  and 
a  similar  bill  has  passed  our  committee  unani- 
mously." Discussion  of  H.  B.  5828,  Cong.  Kec. 
vol.  28,  pt  4,  p.  3129. 

Therefore  It  is  claiined:  That  nothing 
In  any  of  the  cases  dted  by  appellant  ap- 
plies to  this  particular  case,  and  that  those 
cases  do  not  conflict  with  the  ones  upon 
which  appellees  rely.  That  they  simply  an- 
nounce and  apply  the  principle  that  In  mat- 
ters of  this  class  the  states  may  not  dispute 
— that  in  matters  of  this  class  the  states  may 
legislate  until  Congress  enters  the  particular 
field  covered  by  the  state  legislation,  and 
that  there  Is  nothing  in  them  that  can  be 
construed  as  authority  for  the  proposition 
that  the  state  law  can  be  enforced  as  to  log- 
ging equipment  That  none  of  them  Involves 
an  attempt  by  a  state  to  regulate  a  matter 
which  Congress  has  said  shall  be  exempt 
from  regulation,  and  that  the  legislation 
sustained  by  them  was  sustained,  not  because 
of  a  divided  authority,  but  because  It  was 
held  that  as  to  the  particular  subject-matter 
Congress  had  not  manifested  a  purpose'  to 
deal  with  It 

Vve  are  referred  to  the  following  cases  to 
sustain  appellees'  position:  Articles  8605- 
8623,  U.  S.  Compiled  Statutes,  1913 ;  South- 
em  Ry.  Co.  v.  V.  S.,  222  U.  S.  20,  32  Sup.  Ct 
2,  56  Ll  Ed.  72;  Southern  By.  Co.  v.  Ball- 
road  Commission  of  Indiana,  236  U.  S.  439, 
35  Sup.  Ct.  304. 59  L.  Ed.  661 ;  Northern  Pac. 
Ry.  Co.  V.  Washington,  222  U.  S.  370,  32 
Sup.  Ct  160,  56  L.  Ed.  237;  Chicago,  Rock 
Island  &  Pac.  Ry.  Co.  v.  Hardwlck  Farmers' 
Elev.  Co.,  226  U.  S.  426,  33  Sup.  Ct  174,  57 
Ia  Ed.  2S4,  46  L.  B.  A.  (N.  R)  203;  Brie  R. 
R.  Co.  ▼.  New  York,  283  U.  S.  671,  84  Sup. 
Ct  756,  58  L.  Ed.  1149,  52  L.  R.  A.  (N.  S.) 
266,  Ann.  Caa.  1915D,  138;  M.,  K.  ft  T.  t. 
Harris,  234  U.  S.  412,  34  Sop.  Ct  790,  68 
U  Ed.  1377,  L.  R.  A.  1915E,  942 ;  Minnesota 
Bate  Cases,  230  U.  S.  352,  33  Sup.  Ct 
729,  67  L.  Ed.  1511;  Texas  ft  P.  R.  Co.  v. 
U.  S.,  234  n.  S.  342,  34  Sup.  Ct  833,  68  L. 
Ed.  1341;  Southern  By.  Co.  y.  Beld,  222 
U.  S.  424,  82  Sup.  Ct  140,  66  L.  Ed.  257; 
Houston  V.  Moore,  18  U.  S.  (5  Wheat.)  1,  5 
h.  Ed.  19;  Prigg  ▼.  Pennsylvania,  41  TJ.  S. 
(16  Pet)  639,  10  L.  Ed.  1060 ;  Smith  v,  Ala- 
bama, 124  U.  S.  466,  8  Sup.  Ct  664,  31  L. 
Ed.  608;  Charleston  &  W.  C.  By.  Co.  v. 
Vamville  Furniture  Co.,  237  U.  S.  697,  35 
Sup.  Ct  715,  59  L.  Ed.  1137,  decided  by  the 
United  States  Supreme  Court,  June  1,  1915; 
Congressional  Becord,  vol.  24,  p.  1477;  Con- 
gressional Record,  vol.  28,  part  4,  p.  3129. 

By  appellees'  second  counter  proposition, 
it  Is  claimed  that  the  state  Safety  Appli- 
ance Act  being  in  part  inoperative,  and  the 
part,  if  any,  which  it  t^as  withhi  the  Juris- 


diction of  the  state  Legislature  to'pass  being 
so  intermingled  with  the  part  over  whldbi  the 
Legislature  had  no  jurisdiction  that  one  can- 
not be  separated  from  the  other  and  the 
court  cannot  say  the  good  would  have  been 
passed  without  the  bad,  the  act  must  fail  in 
whole,  citing  Western  Union  Tel.  Co.  v. 
State,  62  Tex.  630;  lU.  Central  By.  Go.  v. 
McKendree,  203  U.  S.  620,  27  Sop.  Ct  153, 
51  Ia  Ed.  298;  Employers'  LlabiUty  Cases, 
207  U.  S.  501,  28  Sup.  Ct  141,  52  L.  Ed,  297 ; 
El  Paso  &  Northeabtern  By.  Co.  v.  Gutierrez, 
215  U.  S.  87,  30  Sup.  Ct  21,  54  L.  Ed.  106; 
SUte  T.  Mo.  Paa  By.  Co..  212  Mo.  658,  111 
S.  W.  500. 

The  argument  in  favor  of  this  proposition 
is  very  persuasive.  The  following  is  from 
the  Employers'  Liability  Cases: 

"As  the  act  before  us  by  its  terms  relates  to 
every  common  carrier  engaged  in  interstate 
commerce  and  to  any  of  the  employes  of  every 
such  carrier,  thereby  regulating  every  relation 
of  a  carrier  engaged  in  interstate  commerce  with 
its  servants  and  of  such  servants  among  them- 
selves, we  are  unable  to  say  that  the  statute 
would  have  been  enacted  had  its  provisions  been 
restricted  to  the  limited  relations  of  that  char- 
acter which  it  was  within  the  power  of  Congress 
to  regulate.  On  this  subject  the  opinion  in  the 
Trade-Mark  Cases,  100  U.  S.  82  (2S  L.  Ed.  550], 
where  an  act  of  Congress  concemisg  trade- 
marks was  held  to  be  unconstitutionaL  because 
too  broad  in  its  scope,  is  pertinent  and  instruc- 
tive.  The  court  said  (page  99  of  100  V.  &  [25 
L.  Ed.  550]:  'If  we  should,  in  the  case  before 
us,  undertake  to  make  by  judicial  construction 
a  law  which  Congress  did  not  make,  it  hi  quite 
probable  we  should  do  what  if  the  matter  were 
now  before  that  body,  it  would  be  unwilling  to 
do,  namely,  make  a  trade-mark  law  which  is 
only  partial  in  its  operation,  and  wliich  woald 
compucate  the  rights  which  parties  would  hold, 
in  some  instances  under  the  Act  of  Congress, 
and  in  others  under  state  law.  Cooler,  Const 
Lim.  178.  179;  Commonwealth  v.  Bitchings, 
5  (}ray   (Mass.)  482.'" 

It  was  held  that  the  provisions  of  the  stat- 
ute were  Inseparable  as  to  the  matters  men- 
tioned, and  therefore  they  could  not  «tand 
as  to  any  employ^. 

The  Illinois  Central  By.  Co.  t.  McKendree 
Case,  supra.  Involved  the  validity  of  an  or- 
der of  the  Secretary  of  Agriculture,  cover- 
ing both  intrastate  and  infiferstate  commerce. 
The  court  said  it  had  no  means  of  knowing 
whether  the  Secretary  would  hare  made  the 
order  if  limited  to  interstate  commerce,  it 
being  in  terms  single  and  indivisible,  and  de- 
clared It  void  in  whole.  The  following  from 
United  States  v.  Beese,  92  U.  S.  221,  23  L. 
Ed.  563,  was  qhoted  with  approval: 

"We  are  therefore  directly  called  upon  to  de> 
cide  whether  a  penal  statute  enacted  by  Con- 
gress, with  its  limited  powers,  whic^  is  in  gen- 
eral language  broad  enough  to  cover  wrongful 
acts  without  as  well  as  within  the  constitutional 
jurisdiction,  can  be  limited  by  judicial  construc- 
tion 80  as  to  make  it  operate  only  on  that  which 
Congress  may  rightfully  prohibit  and  punish. 
For  this  purpose,  we  must  take  these  sections 
of  the  statute  as  they  are.  We  are  not  able  to 
reject  a  part  which  is  unconstitutionBl,  and  re- 
tain the  remainder,  becauAe  it  is  not  possible  to 
separate  that  which  is  unconstitutional^  there 
be  any  such,  from  that  which  is  not  j^e  pro- 
posed effect  is  not  to  be  attained  by  striking 
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out  or  disregarding  words  that  are  in  tbe  sec- 
tion, bat  by  inserting  those  that  are  not  now 
there.  Each  of  the  sections  must  stand  as  a 
whole,  or  fall  together.  The  language  is  plain. 
There  is  no  room  for  construction,  iuilesa  it  be 
as  to  the  effect  of  the  Constitution.  The  ques- 
tion, then,  to  be  determined,  is  whether  we  can 
introduce  words  of  limitation  into  a  penal  stat- 
ute BO  as  to  make  it  specific,  when,  as  expressed, 
it  is  general  only." 

In  Railway  Ga  t.  Ontlerm,  rapra,  it  is 
stated  by  the  oonrt  that  the  question  to  be 
considered  in  cases  of  this  kind  Is  aa  follows :' 

"It  remains  to  inquire  whether  it  is  plain  that 
Congress  would  hare  enacted  the  legialation  bad 
the  act  been  limited  to  the  regulation  of  the  Ua- 
bilitT  to  employes  engaged  in  commerce  within 
the  District  of  Columbia  and  the  territories.  If 
we  are  satisfied  that  it  would  not,  or  that  the 
matter  is  in  sudt  donbt  that  we  are  unable  to 
■ay  what  Congress  would  have  dme  omitting 
the  unconstitntional  feature,  then  the  statute 
ronst  fall"— citing  lU.  Central  Ry.  Co.  t.  Mc- 
Kendre&  supra,  and  Employer's  Liability  Cases, 
207  V7B.  S&l,  28  Sup.  Ct  141,  62  U  fed.  287. 

The  Western  Union  Telegraph  Company 
Case  well  Ultistrates  the  application  of  the 
principle.  It  Involred  the  qneatlon  whether 
a  law  taxing  telegraph  messages,  which  had 
been  declared  void  as  to  Interstate  telegrams 
by  the  Supreme  Court  of  the  United  States, 
could  be  enforced  as  to  state  telegrams.  The 
coart  held  that  It  conld  not,  saying : 

"We  are  of  the  opinion  that  the  different  parts 
of  the  act  under  consideration  are  so  intimately 
connected  that  the  inyalidity  of  a  part  of  the 
law  renders  the  entire  law  invalid." 

It  is  claimed  by  appellees  that  to  apply 
this  test  no  part  of  the  act  can  stand,  even  If 
it  be  admitted  that  Congress  has  not  occupied 
the  whole  field.  The  state  law  applies  to  all 
equipment  used  in  handling  Intrastate  com- 
merce, trogglng  equipment,  conceding  that 
the  logging  business  is  so  conducted  as  to 
make  it  intrastate  commerce — a  question  not 
now  before  the  court — is  a  very  small,  per- 
haps not  one-hundredth,  part  of  such  equip- 
ment. Practically  all  the  railroad  companies 
In  the  state  are  engaged  in  interstate  com- 
merce, a  fact  which  the  court  Judicially 
knows  (State  ▼.  Mo.  Pac.  Ry.  Co.,  212  Mo. 
658,  111  S.  W.  600),  and  therefore,  upon  any 
theory,  the  federal  law,  which  had  been  long 
In  force  when  the  state  acted,  covers  the 
greater  part  of  the  equipment  to  which  the 
state  law  Is  applicable.  That  at  the  time  the 
state  law  was  passed,  however,  the  opinion  in 
Sotrthem  By.  Co.  v.  United  States,  222  U.  S. 
20,  32  Sup.  Ct  2,  60  Ij.  Ed.  72,  had  not  been 
handed  down,  and  the  Legislature  doubtless 
thongbt  the  federal  law  would  be  construed 
as  limited  to  equipment  nsed  in  handling  in- 
terstate commerce.  At  any  rate,  it  Intended 
that  its  enactment  should  be  enforced  as  to 
all  equipment  except  that  used  in  Interstate 
commerce.  But  since  the  Supreme  Court  has 
held  this  cannot  be  done,  It  necessarily  fol- 
lows that  the  state  law  must  have  a  much 
more  limited  application  than  the  Legislature 
Intended. 

We  have  examined  all  the  decisions  refer- 


red to  and  dted,  together  with  all  decisions 
available,  with  reference  to  matters  applica- 
ble. Counsel  have  been  happy  in  their  pres- 
entation of  this  cause,  and  have  been  of  great 
assistance  to  the  court  After  a  most  careful 
Inrestigation,  we  are<  led  to  the  conclusion 
that  Congress,  exercising  power  conferred 
upon  it  by  the  conmierce  clause  of  the  federal 
Constitution,  has  entered  upon  and  covered 
the  field  of  legislation  to  which  the  state 
Safety  Appliance  Act  (articles  6709,  6710),  ap- 
plies, and  that,  its  enactment  being  superior 
to  that  of  the  state,  no  penalties  can  be  re- 
covered for  a  violation  of  the  state  law  in 
that  respect 

We  therefore  are  of  opinion  that  the  trial 
court  did  not  commit  error  in  sustaining  de- 
murrers to  plalntifTs  petition.  ,  Appellant's 
assignments  are  overruled,  and  the  Judgment 
of  the  lower  court  la  In  aU  things  affirmed. 


WOODS  V.  AMERICAN  BREWINO  ASS'N. 
(No.  57.) 

(Court  of  Civil  Appeals  of  Texas.     Beaumont. 

Jan.  20,  1916.     Rehearing  Denied 

Feb.  10,  1916.) 

1.  MONOPOUKS  4=9l7— COHBINATIONB  IN  RE- 
STBAINT  OF  TBADE  —  EXCLTJSIVB  RlQHT  TO 

Sell  Beeb— STATtms— "Mokopolt." 

A  contract  whereby  a  brewing  company,  in 
consideration  of  plaintiff's  payment  of  a  $2,400 
debt  owing  to  it  by  Its  agent,  agreed  to  give 
plaintiff  the  exclnsive  right  to  sell  its  beer  in 
Orange  county,  plaintiff  to  pay  a  fixed  price, 
ordering  the  beer  as  be  sold  it  and  paying  storage 
and  selling  expenses,  there  being  no  limitation 
upon  the  price  he  might  charge  his  customers, 
not  the  retail  consumer  but  saloon  men,  nor  any 
prohibition  upon  hfs  purchasing  and  selling  the 
product  of  other  breweries,  was  not  violative,  as 
a  conspiracy  in  restraint  of  trade,  of  the  Texas 
Anti-Trust  Act  (Vernon's  Snyles'  Ann.  Civ.  St. 
1914,  arts.  7796,  7797,  and  7798),  defining  trurts, 
a  "monopoly"  as  a  combination  or  con.solidation 
of  two  or  more  corporations,  and  providing  what 
acts  shall  constitute  a  conspiracy  in  restraint  of 
trade. 

[Ed.  Note.— For  other  cases,  see  Monopolies, 
Cent.  Dig.  S  13 ;  Dec.  Dig.  <S=9l7. 

For  other  definitions,  see  Words  and  Phrases, 
S'irst  and  Second  Series,  Monopoly.] 

2.  Fkauds,  STATxnrB  or  €=»49  —  Aobeembnt 
Not  to  be  Pebfobmed  Wpthin  One  Yeab— 

AOBNCT   CONTBACT. 

An  oral  contract  whereby  a  brewing  compa- 
ny, in  consideration  of  plaintiff's  assumption  of 
a  debt  to  it,  agreed  to  give  him  the  exclusive 
right  to  sell  its  beer  in  Orange  county,  there  be- 
ing no  express  agreement  as  to  the  length  of  time 
the  agreement  should  run,  though  for  plaintiff  to 
reimburse  himself  it  would  have  to  ran  for  two 
or  three  years,  was  not  invalid  under  the  stat- 
ute of  frauds  as  a  contract  not  to  be  performed 
within  a  year. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute ot.  Cent.  Dig.  {  74;  Dee.  Dig.  ®=>49.] 

Appeal  from  District  Court,  Orange  Coun- 
ty ;    A.  B.  Davis,  Jitdge. 

Action  by  W.  C.  Woods  against  the  Amer- 
ican Brewing  Association.  From  a  judgment 
for  defendant  plalntltt  appeals.  Reversed 
and  remanded. 


'or  other  0*sM  se*  same  t«pio  and  KBT-NyilBER  In  «U  Key -Numbered  DigeiU  and  Indaxea 
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HoUand  ft  HoUand,  of  Orange,  (or  appel- 
lant. Fisher,  Campbell  &  Amerman,  of  Hous- 
bxa,  for  appellee. 

BKOOKE3,  J.  This  Is  an  action  for  dam- 
ages for  breach  of  contract  brought  by  appel- 
lant against  appellee,  and  the  cause  lus  been 
properly  appealed. 

[1]  PlalnttfTs  cause  of  action,  as  stated  In 
his  petition.  Is  as  follows: 

Plaintiff  is  a  private  dtlzen,  residing  In 
Orange  county,  Ter.  Defendant  is  a  corporation 
incorporated  under  the  laws  of  Texas,  its  prin- 
cipal oiSce  and  place  of  business  being  at  Hous- 
ton, Harris  county,  Tex. 

"Tliat  heretofore,  to  wit,  on  or  about  March 
28, 1908,  the  defendant  was  engaged  in  the  busi- 
ness of  manu&totnring  beer  in  Houston,  Harris 
county,  Tex.,  and  as  a  part  of  its  said  business, 
and  for  the  purpose  of  conducting  and  carrying 
on  profitably  its  said  business,  it  maintained  an 
agency  for  the  sale  of  its  product  at  Orange,  in 
Orange  county,  Tex. ;  that  at  said  time  it  made 
the  sales  of  its  product  in  Orange  county,  Tex., 
through  its  said  agent  in  Orange  county,  Tex., 
and  for  said  purpose  it  had  at  said  place  an 
agent,  through  wiiom  it  conducted  its  business; 
that  in  the  conduct  of  its  business  at  said  place, 
it  consigned  to  its  said  agent  at  a  certain  price, 
the  agent  in  turn  selling  said  product  to  dealers 
at  a  profit  remunerative  to  said  agent,  and  Jus- 
tifying said  agent  to  engage  in  said  business; 
that  defendant  during  said  time  made  no  sales 
of  its  product  in  Orange  county,  Tex.,  except 
through  its  duly  authorized  agent,  as  hereinbe- 
foi-e  shown,  and  it  consigned  no  portion  of  its 
product  direct  to  the  consumer,  and  all  sales  of 
Its  product  in  Orange  county  entitled  said  agent, 
by  virtue  of  the  arrangement  between  them  to 
a  certain  profit ;  that  on  or  abont  said  date  the 
agent  of  the  defendant  company,  being  in  ar- 
rears with  it,  to  the  extent  of  approximately  the 
sum  of  $2,400,  and  being  indebted  to  it  in  ap- 
proximately said  sum,  which  indebtedness  had 
extended  over  a  considerable  period  of  time,  and 
the  business  of  defendant  suffered  on  account 
thereof,  and  it  faced  on  account  thereof  financial 
loss,  approached  this  plaintiff,  and  made  with 
him  the  following  verbal  agreement,  to  wit: 

"If  plaintiff  would  accept  the  agency  of  the 
sale  of  defendant's  products  in  Orange  county  in 
such  manner  as  to  represent  the  interests  of  the 
defendant  company,  said  agent  purchasing  direct 
the  product  of  the  defendant  from  the  defend- 
ant company  and  making  sales  thereof  himself  to 
the  dealers  in  Orange  county,  said  product  to  be 
invoiced  to  plaintiff  by  the  defendant  company 
at  a  price  then  and  there  agreed  upon,  and  to  be 
sold  by  the  plaintiff  to  the  dealers  thereof  at  a 
profit,  and  would  pay  to  the  defendant  company 
tor  such  business  and  agency  said  amount  owing 
to  it  by  its  former  agent  or  its  then  agent,  and 
amounting  approximately  to  the  sum  of  $2,400, 
that  the  defendant  company  would  execute  a 
contract  with  the  plaintiff  for  the  conduct  by 
him  of  their  business  in  Orange,  Tex.,  and  ap- 
point plaintiff  its  exclusive  agent  at  said  place, 
and  would  continue  permanently  to  sell  him  and 
no  other  person,  except  through  him,  goods  of 
its  manufacture  or  its  product,  thereby  enti- 
tling plaintiff  to  the  profits  arising  from  the  sale 
of  said  product,  so  long  as  the  defendant  con- 
ducted its  business  in  Orange,  Texas,  or  held  or 
kept  an  agent  at  said  place,  all  of  which  was 
consented  to  and  agreed  upon  by  the  plaintiff, 
and  said  contract  between  the  parties  became 
mutual  and  binding,  and  plaintiff  in  good  faith 
entered  upon  the  duties  of  said  business  and 
agency. 

"That  under  said  agreement  and  agency  plain- 
tiff conducted  said  business  of  -  the  defendant 
company  and  handled  its  product  in  Orange, 
Texas,  for  a  considerable  period  of  time,  both 


parties 'recognizing  said  contract  as  valid  and 
binding,  and  as  permanent,  and  as  to  continue  in 
force  so  long  as  the  defendant  company  main- 
tained Its  said  business  or  agencr  in  said  place ; 
that  after  the  conduct  of  said  business  by  the 
plaintiff  to  a  period  when  plaintiff  had  repaid 
to  the  defendant  company  said  full  sum  of  mon- 
ey owing  to  it,  by  its  former  agent,  and  assumed 
1^  plaintiff,  and  amounting  to  approximately 
the  sum  of  $2,400,  and  on,  to  wit,  about  May  1, 
1D14,  the  defendant  company,  ignoring  its  con- 
tract, terminated  said  business  and  agency  with 
plaintiff  and  immediately  commence  the  sale 
of  its  products,  through  other  persons  than  the 
plaintiff,  and  thereby  wlUfully,  knowingly,  and 
arbitrarily  destroyed  the  business  of  plaintiff, 
which,  through  a  considerable  period  of  time  he 
had  built  up  and  from  which,  through  bis  ex- 
ertions, he  had  earned  a  sumdent  amount  to 
make  the  defendant  whole,  and  iiey  to  the  de- 
fendant company  the  sun  of  niouey  owing  to  it 
by  its  former  agent ;  that  the  business  of  plain- 
tiff and  the  agency  established  by  the  contract 
hereinbefore  referred  to  was  valuable,  and  wns 
reasonably  worth  on  the  market  the  sum  of  $10,- 
000,  and  by  the  arbitrary  acts  of  the  defendant 
company  in  destroying  said  business,  and  annull- 
ing said  agency,  this  plaintiff  was  without  fault 
on  his  part  deprived  of  the  value  thereof,  to  his 
damage  in  said  sum  of  $10,000;  that  the  pay- 
ment of  the  $2,400  hereinbefore  referred  to  by 
the  plaintiff  to  the  defendant  was  obtained  by 
the  defendant  from  plaintiff  upon  a  fraudulent, 
false,  and  wrongful  agreement  that  it  would 
maintain  pernumently  so 'long  as  it  was  In  busi- 
ness, a  local  business  at  Orange  with  plaintiff 
as  its  agent,  for  the  sale  of  its  products,  and 
would  through  no  other  channels  sell  the  same  at 
Orange  in  Orange  county,  Tex.,  and  upon  such 
agreement  said  sum  of  money  was  so  paid  by 
plaintiff  to  defendant,  and  the  defendant  having 
breached  said  agreement  and  violated  the  same, 
thereby  obtained  said  sum  of  money  from  plain- 
tiff fraudulently  and  without  warrant  in  law, 
and  is  entitled  to  repay  the  same  to  plaintiff, 
with  legal  interest  thereon,  and  thereby  has 
damaged  plaintiff  in  said  additional  sum  of  $2,- 
400,  with  legal  interest  thereon  from  the  date  of 
its  payment?' 

Defendant  company  Sled  its  idea  of  privi- 
lege to  be  sued  in  the  county  of  its  residence, 
filed  general  and  special  demurrers  and  gen- 
eral denial,  and  further  set  up  that  the  con- 
tract, as  alleged,  was  within  and  contrary  to 
the  statute  of  frauds,  and  further  alleged 
that  the  contract  was  not  for  any  definite 
period  of  time,  and  was  a  contract  which  the 
defendant  had  a  legal  right  to  terminate  at 
any  time,  and  further  alleged  in  said  an- 
swer that  if  it  was  shown  that  the  defendant 
company  made  any  contract  with  plaintiff, 
that  said  contract  did  not  provide  that  the 
defendant  should  sell  its  product  In  the  city 
of  Orange  or  Orange  county  exclusively,  with 
the  plaintiff,  and  with  no  one  else  during  the 
continuation  of  said  contract,  and  that  there- 
fore this  defendant  had  a  right  at  any  time 
to  sell  its  products  to  any  other  person  or  per- 
sons within  the  city  of  Orange,  without  lia- 
bility to  the  plaintiff. 

For  further  answer  the  defendant  compa- 
ny alleged  by  its  pleadings  that  if  It  was 
shown  that  any  contract  was  made  between 
it  and  the  plaintiff,  that  it  was  necessarily 
contemplated  and  implied  by  said  contract 
that  tii»  plaintiff  use  reasonable  diligence  In 
attending  to  his  business  and  In  supplying  the. 
produce  ct  d«fMidant  to  those  who  were  la 
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tbe  Iiabit  of  purchaaiDg,  using,  und  selling 
such  products,  but  the  defendant  ctHuiiany 
says  that  the  plaintiff  negligently  and  will- 
fully failed  and  refused  to  attend  to  his  said 
business,  and  to  use  diligence  and  care  in 
looking  after  the  same,  $ud  failed  and  re- 
fused to  order  and  pay  for  and  receive  from 
tbe  railroad  company  and  deliver  the  product 
of  this  defendant  to  those  who  desired  to 
purchase  the  same,  and  gave  orders  to  plain- 
tiff for  the  purchase  thereof,  to  the  extent 
that  often  for  several  days  at  a  time  those 
persons  desiring  to  purchase  were  not  able 
to  obtain  the  product  of  this  defendant  in 
using  and  selling  to  their  customers,  greatly 
to  the  damage  of  the  defendant  company,  and 
toy  te&soa  of  the  failure  of  the  plainttft  to 
use.  care  and  diligence,  and  attention  to  his 
said  business  In  selling  and  delivery  of  the 
goods  and  products  of  the  defendant,  and  In 
ordering  said  goods  from  the  defendant,  he 
breached  and  violated  the  terms  and  provi- 
sions of  any  contract  It  may  be  shown  ha 
bad  with  the  defendant;  therefore  defend- 
ant was  compelled  to  sell  and  was  Justified  In 
selling  Its  product  to  other  persons  within 
the  city  of  Orange  and  Orange  county. 

The  court,  after  instructing  the  Jury  to 
flnd  a  verdict  for  the  defendant,  approved 
and  ordered  filed  plaintiff's  bill  of  exceptions, 
as  follows,  with  the  following  qualification: 

"Be  it  remembered  that  upon  tbe  trial  of  the 
above-entitled  cause,  and  after  the  plaintiff  had 
rested  in  said  trial,  the  defendant  moved  the 
court,  by  written  motion,  to  instruct  the  jury  to 
return  a  verdict  in  favor  of  the  defendant,  which 
said  motion  was  resisted  and  objected  to  by  the 
plaintiff,  but  the  court  overruled  plaintiff's  ob- 
jection, and  sustained  said  motion,  upon  the 
grounds  urged  and  presented  to  tl^e  court  that 
said  contract,  as  pleaded  and  proven,  was  in 
violation  of  the  anti-truat  laws  of  tb«  state  of 
Texas,  and  for  that  reason  unenforceable  and 
void,  and  upon  said  ^und  instructed  the  jury 
by  a  written  instruction,  to  return  a  verdict  in 
favor  of  the  defendant,  which  instruction  was 
read  by  the  jury,  and  a  verdict  in  favor  of  the 
defendant,  in  obedience  thereto  was  returned,  to 
which  plaintiff  at  the  time  in  open  court  ezoept- 
ed,  and  now  here  tenders  this,  its  t»ll  of  excep- 
tion, and  prays  that  the  same  be  allowed  and  or- 
dered filed,  which  is  accordiiudy  done. 
"Holland  &  HoUand, 

"Attorneys  for  Plaintiff. 

"Tb«  foregoing  bill  of  exceptions  hereby  ap- 
proved and  ordered  filed,  this  M^  17, 1915,  with 
the  fallowing  qualification:  That  the  proof 
showed  that  the  contract  was  in  violation  of  the 
anti-trust  laws  of  the  state  of  Texas. 

"[Signed]    A.  E.  Davis,  Judge  Presiding." 

The  testimony  was  entirely  the  testimony 
of  tbe  plaintiff,  save  and  except  letters  that 
were  written  by  plaintiff  to  the  defendant 
company,  and  letters  written  by  the  defend- 
ant company  to  the  plaintiff.  The  evidence 
will  be  practically  set  out  in  fulL 

I«lalntlff  testified: 

"My  name  is  W.  C.  Woods.  I  am  acquainted 
with  the  American  Brewing  Association.  About 
January  1,  1911,  they  were  enraged  in  the  busi- 
ness of  making  and  brewing  beer  at  Houston, 
Tex.  They  were  at  that  time  doing  business 
at  Orange  through  an  agent,  and  were  selling 
beer  that  they  had  manufactured. .-  I  was  their 
agent  here  at  one  time,  and  Oapt  Boland  was 
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their  agent  before  me.  This  company  has  been 
doing  business  in  Orange  in  that  way  for  about 
12  or  li  years.  Their  manner  of  doing  busi- 
ness was:  They  would  bill  the  shipment  to  the 
agent,  and  the  agent  would  sell  it  to  the  saloons, 
and  that  is  the  way  they  sold  it  through  Gapb 
Boland.  There  was  a  certain  jprice  that  they 
sold  it  to  Capt.  Boland  for,  and  then  he  would 
sell  it  for  more  than  that.  •  *  •  The  Ameri- 
can Brewing  Association  did  not  sell -through 
any  other  agency  here.  As  to  whether  or  not 
at  that  time  I  knew  Capt  Boland  was  indebted 
to  them,  I  will  say  he  was  indebted  to  them 
about  $2,400.  I  made  an  agreement  with  ref- 
erence to  tbe  agency  and  the  payment  of  this 
indebtednesa  I  agreed  that,  if  they  would  turn 
the  agency  over  to  me,  I  would  pay  them  the 
$2,400  that  Boland  owed  them.  They  were  to 
give  me  the  entire  agency  that  Capt.  Boland 
had.  He  had  the  agency  of  American  Brewing 
Association.  •  •  ♦  I  was  to  get  the  beer, 
and  sell  it  to  the  saloon  men,  and  then  collect 
for  it.  The  agreement  was  to  last  as  long  as 
they  had  an  agen«r  here,  and  I  was  to  pay  them 
the  $2,400  that  Boland  owed  them,  and  I  did 
pay  them  that  amount  They  shipped  me  beer 
according  to  that  agreement  for  5  or  6  years, 
I  guess,  on  this  same  agreement  I  guess  I  was 
4  or  5  years  paying  took  the  $2,400  that  Mr. 
Boland  owed  them.  I  paid  back  the  entire 
amount  I  was  in  no  way  responsible  for  that 
debt,  except  by  tbis  agreement.  I  would  order 
this  beer  direct  from  the  American  Brewing  As- 
sociation at  Houston,  Tex.,  and  would  purchase 
the  beer  at  $7  and  would  sell  it  at  $9  to  the 
saloon  men.  They  recognized  this  agreement  for 
4  or  5  years,  I  guess.  They  ceased  to  recognise 
it  about  tbe  28th  dav  of  January,  1914.  At 
that  time  I  bad  some  beer  consigned  to  me  here 
in  accordance  with  the  contract  that  I  had  with 
them  at  that  time.  They  turned  the  beer  over 
to  Mr.  Seastrunk,  and  have  never  shipped  me 
any  beer  since  that  time.  With  reference  to 
further  shipments,  they  toM  me  that  they  had 
turned  the  agency  over  to  Mr.  Seastrunk.  Mr. 
Sass,  the  representative  of  the  brewery,  who  at- 
tended to  their  business  over  here,  told  me  that 
they  had  canceled  their  contract  with  me.  They 
destroyed  my  agency  or  business  over  here,  and 
shice  that  time  I  have  not  been  able  to  handle 
any  other  beer,  and  they  haven't  shipped  me 
any.  I  think,  tbe  year  before  they  ceased  to 
ship  me  beer,  my  business  or  the  profit  on  my 
business  was  about  $5,000  for  keg  and  bottle 
beer  together.  They  handled  the  American 
beer ;  that  was  the  bottle  beer.  I  think  it  was 
30  cars  of  keg  that  I  have  sold  and  bought  un- 
der this  agreement  in  1913.  There  was  some 
60-odd  of  half  cars.  My  profit  was  $115  per 
ear.  I  had  to  pay  for  help  and  feed  for  the 
horse  oot  of  that.  The  business  that  I  bad  in 
1914,  compared  to  that  in  l9l3,  was  getting  bet- 
ter. The  business  I  had  in  1912  was  not  as 
good  as  that  in  1913.  The  year  1913  showed 
a  net  iwofit,  not  deducting  expenses,  of  about 
$6,000,  and  1914  was  a  better  year  than  19ia 
I  don't  know  bow  191S  is  up  to  me  present  time. 
There  is  mere  beer  sold  in  1915  than  in  1914. 
It  shows  s  similar  increase  during  this  year,  and 
the  probability  is  that  the  business  of  1915  will 
be  better  than  that  of  1913.  Tbe  profit  was 
$115  on  a  barrel,  and  a  barrel  is  two  kegs, 
whieh  nsakes  a  profit  of  about  $115  per  car, 
which  amounted,  in  connection  with  the  bottle 
beer,  to  at  least  a  profit  of  $5,000.     The  com- 

?aDy  has  not  repaid  me  any  part  of  that  $2,400. 
did  all  I  could  for  them."^ 

Upon  cross-examination  he  testified: 
"I  made  this  contract  with  American  Brewing 
Association  before  January,  1915.  •  •  *  C 
was  about  that  time,  it  iQight  have  been  a  ^ear 
or  so  before  that  •  •  •  I  will  say  it  might 
have  been  1908.  I  did  not  get  with  Capt.  Bo- 
land and  discuss  the  matter  l>efore  I  made  the 
arranicement  with  tbe  association^  The  associa. 
tion  did  not  make  me  a  proposition,  and.  I  then 
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made  a  propositioii  to  Capt.  Boland.  Cairt  Bo- 
land  owed  the  American  Biewing  Association, 
and  he  told  me  that  he  was  up  against  it,  and 
wanted  me  to  help  him  get  his  car  out.  The 
agent  had  an  office  here,  and  I  was  pretty  well 
familiar  with  his  business.  I  was  selling  the 
Schlitz  bottle  beer  at  that  tipie  to  the  saloons 
at  Orange.  I  had  been  selling  Schlitz  beer 
about  9  years  before  I  made  the  agreement  with 
the  American  Brewing  Association.  I  bad  been 
selling  beer  at  that  time  about  8  years,  and  was 
engaged  in  that  business  at  the  time  I  made 
the  agreement  with  the  association.  I  did  not 
make  any  trade  with  Capt.  Boland  before  I 
made  the  agreement  with  the  association.  I 
was  acting  as  agent  for  the  Magnolia  Company, 
and  he  for  the  American,  and  I  helped  him  get 
bis  car  out  some  time.  Ab  to  whether  Capt 
Boland  would  sign  an  order  to  the  association 
for  such  as  he  wanted  shipped  to  him,  I  will 
say  that  we  got  a  car  together,  Capt.  Boland 
and  I.  I  got  mine  from  the  Magnolia  Company 
and  he  got  his  from  the  American.  I  would  buy 
from  the  Magnolia  and  he  from  the  American. 

•  •  •  He  owed  them  the  $2,400  for  beer 
that  he  got  years  before  that.  He  never  got  in 
debt  to  uem  after  I  went  in  with  him.  Daring 
the  time  I  was  connected  with  him,  he  would 
put  in  his  orders  for  the  beer,  and  they  sent  the 
beer  to  him  with  draft  attached  to  the. bill  of 
lading,  and  he  had  to  pay  for  the  beer  before 
he  got  it  out,  and  after  he  got  it  out  it  was 
his  property,  and  he  sold  it  to  the  saloon  men; 
that  is  his  part  of  it.  In  Capt.  Boland's  busi- 
ness with  the  American  Brewing  Association, 
he  paid  for  the  beer  when  he  received  it  from 
the  railroad  company.  I  had  the  agreement 
with  the  American  Brewing  Association  at  their 
office  in  Houston.  I  had  discussed  the  matter 
with  Capt.  Boland  before  I  went  to  Houston, 
but  not  the  question  of  buying  his  part  over. 
No;  I  had  not  talked  that  part  over.  He  got 
so  he  couldn't  take  out  bis  car,  and  he  told  me 
that  I  would  have  to  do  the  best  I  could,  and 
I  went  and  talked  to  Mr.  Autrey  about  it.  He 
represented  the  association.  I  talked  the  mat- 
ter over  with  Cupt.  Boland  about  taking  the 
car  out  before  I  went  down  to  see  Mr.  Autrey. 

•  ♦  •  I  did  not  talk  to  him  about  taking  the 
agency  before  I  went  to  Houston.  He  said: 
'You  will  have  to  do  tie  best  you  can.  You 
will  have  to  go  and  see  them  and  do  the  best 
you  can.'  And  I  told  him  I  would  go  and  try 
to  make  some  arrangement.  •  *  *  I  already 
had  the  Magnolia  agency,  and  I  didn't  know 
that  Capt.  Boland  owed  them  that  amount,  and 
they,  said,  if  I  would  pay  the  $2,400  that  he 
owed  them,  I  could  take  the  agency.  They 
made  me  the  proposition  that  if  I  would  as- 
sume the  payment  of  Capt.  Boland's  indebted- 
ness of  $2,400,  they  would  give  me  the  agency 
for  their  beer.  It  was  the  understanding  that, 
instead  of  shipping  the  beer  to  Capt  Boland, 
they  would  thereafter  ship  it  to  me.  It  was  the 
understanding  that  I  would  send  in  my  orders 
for  such  beer  tliat  I  desired.  If  I  wanted  keg 
beer,  I  would  send  in  my  order  for  so  much  keg 
beer ;  and  if  I  wanted  bottle  beer,  I  would  send 
in  my  order  for  so  such,  and  they  would  not 
send  any  except  what  I  ordered,  and  when  they 
would  send  that  they  would  bill  it  direct  to  me. 
The  agreement  as  to  how  I  would  pay  for  that 
beer  was  that  they  would  give  me  a  car's  credit 
on  the  start  and  I  was  to  pay  for  the  beer  as 
th.e  cars  were  sent  ofter  that.  Following  that 
the  understanding  was  that  they  were  to  draw 
a  draft  against  me  vrlth  bill  of  lading  attached 
for  each  shipment  of  beer,  and  I  was  not  to  get 
that  beer  until  I  paid  for  it,  until  I  paid  that 
draft.  Then,  when  I  paid  that  draft,  of  course, 
the  beer  became  mine,  and  I  sold  it  I  sot  otit 
in  town  and  sold  my  own  beer,  and  I  sold  it  to 
whoever  I  pleased,  for  cash  or  credit,  and  how 
I  pleased.  That  was  the  understanding.  The 
agreement  that  was  entered  into  between  me 
and  the  American  Brewing  Association  was,  as 
alleged  In  this  pleading  here,  that  if  I  would 


acoept  the  agency  for  th«  Amraiean  Brewing 
0<Hnpany'8  products  in  Orange  county  in  mch 
manner  as  to  represent  the  interests  of  the  de- 
fendant company,  said  agent  purchasing  direct 
the  products  of  the  defendant  from  the  defend- 
ant company,  and  making  sales  thereof  myself 
to  the  dealen,  in  Oianga  county,  and  said  prod- 
ucts to  be  invoiced  to  me  by  the  defendant 
company  at  a  price  then  and  there  agreed  upon, 
and  to  be  sold  by  me  to  the  dealers  thereof  at 
a  profit  and  would  pay  to  the  defendant  oom- 
pany  for  such  business  and  agency  said  amount 
owing  to  it  by  its  former  agent,  Mr.  Boland. 
and  amounting  approximately  to  the  sum  of 
$2,400,  the  defendant  company  would  exclnsiT*- 
ly  contract  with  me  for  the  conduct  by  me  of 
their  business  in  Orange,  Tex.,  and  appoint  me 
its  exclusive  agent  at  said  place,  and,  would  con- 
tinue permanently  to  sell  me  and  no  other  per- 
son, except  throng  me,  goods  of  its  manuiae- 
ture  or  its  products,  thereby  entitling  me  to  the 
profits  arising  from  the  sale  of  said  products, 
so  long  as  the  defendant  conducted  its  basineBs 
in  Orange,  Tex.,  or  held  or  kept  an  agent  at  said 
place,  all  of  which  was  consented  to  and  agreed 
upon  by  the  plaintiff,  and  said  contract  between 
the  parties  became  mutual  and  binding.  Th&.t 
the  payment  of  $2,400  hereinbefore  rrferred  to 
by  the  plaintiff  to  the  defendant  was  obtained 
by  the  defendant  from  plaintiff  upon  a  fraudu- 
lent, false,  and  wrongful  agreement  That  it 
would  maintain  permanently,  so  long  as  it  was 
in  business,  a  local  business  at  Orange,  Tex., 
with  me  as  its  agent  for  the  sale  of  its  prod- 
ucts, and  would,  through  no  other  channels,  sell 
the  same  at  Orange,  in  Orange  county,  Tex., 
and  upon  such  agreement  said  sum  of  money 
was  so  paid,  and  the  defendant  having  breached 
said  agreement  and  viidated  same,  thereby  ob- 
tained the  said  money  from  me  fraudulently 
and  without  warrant  in  law,  and  is  entitled  to 
repay  the  same  to  me,  with  legal  interest  there- 
on, and  thereby  has  damaged  me  in  said  addi- 
tional sum  of  $2,400,  with  legal  interest  thereon 
from  the  date  ot  its  payment  It  is  my  under- 
standing that  they  did  agree  to  do  the  things 
that  I  there  say  uey  did.  It  was  agreed  that 
I  should  pay  them  $7  per  barrel  for  the  beer, 
and,  after  I  paid  them  for  it,  it  became  my 
property,  and  I  sold  it  to  whoever  I  pleased, 
and  on  any  terms  I  pleased.  After  I  got  back 
from  Houston,  after  I  made  the  deal  with  them, 
I  did  not  make  any  arrangements  of  any  kind 
with  Capt.  Boland  for  taking  over  his  business. 
I  had  taken  the  car  that  was  sent  to  him,  and 
sold  it  to  his  customers.  I  did  not  subnilt  to 
Mr.  Boland  any  proposition.  I  didn't  recognize 
that  Mr.  Boland  bad  any  rights  in  the  matter. 
I  told  him  of  the  arrangements  I  had  made  with 
the  association,  and  I  told  bim  I  had  agreed  to 
pay  his  indebtedness  to  the  association.  As  to 
whether  or  not  he  agreed  to  turn  over  what 
interest  he  had  to  me,  I  will  say  that  he  didn't 
have  any  interest  in  the  business.  He  asked 
me  to  buy  his  safe  and  desk.  *  *  *  I  agreed 
to  pay  this  $2,400  debt  at  the  rate  of  $75  per 
month.  I  gness  I  was  4  or  5  years  altogetber 
in  paying  off  that  indebtedness.  I  got  pretty 
near  out  once,  and  borrowed  $600,  and  then 
borrowed  $400  again.  I  don't  know  exactly  how 
long  I  was  in  paying  off  that  $2,400.  I  will 
say  that  I  paid  one  or  two  of  the  $75  payments, 
and  then  I  went  to  paying  their  cold  stora^ 
for  them.  I  don't  know  how  much  I  had  paid 
before  February,  1909.  •  •  •  I  will  say  that 
I  told  Capt.  Boland  what  I  had  done,  and  that 
I  had  agreed  to  pay  that  $2,400,  and  he  aaid 
the  same  was  satisfactory  to  him." 

Witness  belQg  shown  a  letter  signed  "Woods 
peT  Boland"  to  the  American  Brewing  As- 
sodatloD,  and  asked  whether  It  was  an  order 
for  beer  sent  to  the  association,  or  A  letter  in 
reference  to  beer,  replied: 

"That  is  a  letter  that  Mr.  Boland  wrote  to 
them.    He  wrote  it    It  is  signed  Woods  per 
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Boland.  He  wrote  that  nnder  my  direction,  aad 
this  is  the  billhead  I  was  using.  After  I  was 
buying  from  the  American  Brewing  AsBoda- 
do.n,  I  was  also  buying  from  the  Houston  Ice 
& "  Brewing  Company  and  Pilsener  Company. 
*  *  *  The  association  did  not  pay  me  any 
salary.  The  only  jprofit  I  got  out  of  the  trans- 
action was  the  dinerence  between  what  I  paid 
for  the  beer  and  what  I  sold  it  for.  If  I  sold  a 
bad  account,  that  came  out  of  my  profit;  and 
if  I  lost  on  the  collections,  I  had  to  stand  the 
loss.  In  my  agreement  to  pay  the  $2,400  of 
Boland's  account,  I  was  induced  to  pay  that 
or  assume  that  amount  by  them  agreeing  to  give 
me  the  exclusive  purchase  of  their  beer,  and  I 
couldn't  have  been  induced  to  pay  that  indebt- 
edness without  them  giving  me  the  exclusive 
■ale  of  their  beer.  I  don't  know  exactly  bow 
long  they  had  been  selling  beer  to  one  person 
in  Orange,  but  it  was  about  10  or  12  years  or 
something  like  that.  It  was  the  understanding 
between  ns  that  this  contract  that  we  have  been 
discnssing  would  extend  over  several  years' 
time.  I  couldn't  hope  to  Miy  that  ^,400  and 
make  a  profit,  unless  I  should  continue  that  con- 
tract over  4  or  5  years.  It  was  the  understand- 
ing that  it  would  extend  ft  sufficient  length  of 
tiow  ater  I  had  paid  this  amount  that  I  would 

gtt  back  that  money;  that  I  would  pay  that 
oland  account  out  of  l^e  profits  made  in  the 
sale  of  the  beer.  It  wasn't  paid  exactly  out  of 
that  either.  I  had  two  more  agencies;  but  I 
got  the  assurance  tliat  I  could  keep  the  agency 
long  enough  to  pay  it  out  of  the  sales  of  their 
beer  alone,  and  it  would  take  about  3  or  4  years 
at  least  to  pay  that  Boland  account.  I  main- 
tain an  office  here,  and  rented  a  building.  I 
keep  one  wagon  and  one  horse.  I  owned  the 
horse  and  they  sent  me  the  wagon.  I  work  one 
man  and  paid  him  a  salary.     Abont  the  latter 

e.rt  of  January  last,  they  began  to  sell  beer  to 
r.  Seastrunk,  and  turned  over  a  part  of  a 
car  to  him.  I  don't  know  exactly  how  long  that 
ear  had  been  on  tlie  track  here,  that  was  sold 
to  Mr.  Seastrunk,  but  it  was  about  a  day  os 
two,  I  guess.  It  might  have  been  here  3  or  4 
days.  I  hadn't  taken  up  the  bill  of  lading,  but 
I  had  beer  on  hand.  I  ran  out  of  beer  the  day 
they  tnmed  it  over  to  Mr.  Seastmnk.  I  have 
not  placed  any  orders  with  them  since  that 
time.'' 

There  were  offered  in  evidence  letters  from 
tbe  American  Brewing  Association  to  W.  O. 
Woodsy  on  the  following  dates:  April  11, 
1911,  May  27,  1813,  Aagnst  6,  1918,  and  May 
17,  1913. 

Said  witness  farther  teatifled: 

"Beginning  with  the  date  of  this  first  letter 
of  April,  1911,  and  extending  on  down  to  and 
ioclading  January,  1914,  there  were  days  when 
my  customers  couldn't  get  American  beer  for 
several  days  at  a  time,  when  they  couldn't  get  it 
from  me,  and  I  was  the  only  one  that  sold 
American  beer  here.  At  these  times  when  they 
couldn't  get  this  beer  from  me,  and  they  would 
demand  American  beer  particularly  and  I  had 
run  oot,  I  would  order  it  from  Beaumont.  It 
is  a  fact  that  there  were  times  between  these 
dat4es  when  I  was  out  of  beer,  and  the  people 
were  in  the  habit  of  demanding  American  beer 
and  they  were  not  getting  it.  I  didn't  order  any 
beer  from  Iiouisiana,  but  I  got  some  from  Beau- 
mont. Since  the  Brewing  Association  has  quit 
selling  t>eer  to  me,  I  haven't  been  selling  any 
beer:  I  do  not  still  handle  beer  for  the  Houston 
Ice  &  Brewing  Association,  nor  for  the  ScUitz 
Company.  I  haven't  sold  any  beer  from  any- 
body, or  purchased  beer  from  anybody,  manu- 
factured hj  any  beer  concern,  since  the  Amer- 
ican Brewmg  Association  benin  selling  to  Mr. 
Seastmnk,  except  that  I  sold  for  the  Magnolia, 
and  Schlitz  beer  for  a  month  or  two— a  couple 
of  months,  I  think.  The  Magnolia  people  sold 
draft   beer  and  bottled  beer,  aad   die  SchUts 


Company  sold  the  bottled  beer  alone.  During 
1913  I  was  handling  beer  both  from  the  Mag- 
nolia Company  and  the  American  Brewing  As- 
sociation. The  Magnolia  Company  is  owned  by 
the  Houston  Ice  &  Brewing  Company— it  is  the 
Brewing  Association  now,  I  think.  When  I 
would  order  out  a  car,  I  would  have  them  ship 
generally  about  half  a  car  by  the  association 
and  half  from  the  Magnolia  Company.  That 
was  the  way  that  it  was  shipped  oat  in  1913 
and  up  to  ao  time  that  they  l>egan  selling  to 
Mr.  Seastrunk.  The  Houston  Ice  &  Brewing 
Company  agreed  that  they  wouldn't  sell  to  any- 
body except  me:  I  had  the  same  agreement 
with  them  that  I  had  with  the  American  Brew- 
•ing  Association;  when  I  agreed  to  take  that 
indebtedness  over,  I  took  it  from  both  of  them. 
I  know  something  about  the  Galveston  Brewing 
Company;  I  have  been  there,  and  know  that 
there  is  a  concern  that  manufactures  beer  known 
as  the  Galveston  Brewing  Company,  and  also 
know  that  there  is  a  brewery  in  San  Antonio 
by  the  name  of  the  Lone  Star  Brewing  Com- 
pany, and  another  by  the- name  of  the  San  An- 
tonio Brewing  Association  that  manufactures 
beer.  I  have  neard  of  one  in  Dallas  known  as 
the  Dallas  brewery.  I  think  there  are  two 
breweries  in  New  Orleans,  and  I  know  there 
is  one.  Tliese  breweries  were  all  in  the  busi- 
ness of  manufacturing  and  eelUnf  beer  during 
the  years  1918  and  1914.  It  is  SiOO  and  some 
odd  miles  from  here  to  New  Orleans,  and  105 
miles  from  here  to  Houston;  this  isn't  quite 
half  way  from  Houston  to  New  Orleans.  L.  T. 
Urubbs  handles  the  Houston  Ice  &  Brewing 
Company's  beer  here;  I  am  not  connected  with 
him  in  any  way.  If  the  American  Brewing  As- 
sociation had  kept  on  with  me  and  hadn't  begun 
to  sell  beer  to  Mr.  Seastrunk,  I  wouldn't  have 
brought  this  suit" 

"The  reason  that  I  didnlt  order  any  more  beer 
out  from  the  association,  after  they  bad  turned 
the  agency  over  to  Mr.  Seastrunk,  was  because 
they  bad  gotten  another  agency,  and  had  taken 
Mr.  Seastrunk  as  their  agent,  and  they  had 
taken  the  half  car  that  I  had  ordered,  and  got 
the  railroad  comjMny  to  release  it,  and  gave  it 
to  Mr.  Seastmnk.  I  think  it  was  Mr.  Sass  that 
notified  me  tliat  he  had  given  the  agency  to  Mr. 
Seastrunk,  and  tbe  ralltoad  company  turned 
the  cor  over  to  him;  and  that  was  my  reason — 
because  the  agency  was  tnmed  over  to  Mr.  Sea- 
strunk. There  were  several  times  when  I  was 
out  of  the  association  l>eer,  Mike  Grubbs  went 
to  driving  for  me  on  the  12th  day  of  May,  1913, 
and  continuouslv  drove  the  wagon  for  me  up  to 
the  time  that  the  agency  was  taken  from  me, 
and  it  was  taken  from  me  on  the  28th  of  Janu- 
ary, 1914.  He  drove  for  me  from  May  until 
the  following  January.  I  think  it  was  four  or 
five  times  that  I  was  out  of  association  beer 
during  that  time ;  I  took  it  down  yesterday,  and 
I  can  tell  you  for  how  long  in  a  minute.  I 
can  tell  you  how  many  times  I  was  out  since 
Grubbs  went  to  work  for  me.  Beginning  with 
May— he  went  to  work  on  the  12th  of  May— I 
was  not  out  of  beer  any  during  May,  June, 
July,  Aufust  or '  September ;  the  only  day  I 
was  out  m  October  was  on  the  29th;  and  I 
was  out  for  two  days  in  November,  on  the  26th 
and  27th ;  none  in  November ;  then  I  was  out 
on  Monday,  the  19th  of  January.  Tliat  is  four 
days  and  three  occasions  in  whieh  I  was  out  of 
beer  during  that  time.  The  cause  of  me  being 
out  of  beer  on  November  28th  and  27th  was 
that  I  had  ordered  a  car  of  beer  on  the  2l8t  and 
the  brewery  owed  me  for  bottles  and  freight 
to  the  amount  of  $178.20  for  the  freight  and 
bottles  that  I  bad  sent  in.  There  was  no  dis- 
pute about  them  owing  that  t  have  got  their 
statement  now.  I  wrote  them  to  give  me  credit 
for  the  bottles,  and  the  balance  due  me  on  the 
car.  The  car  was  ordered  out  on  tbe  21st  and 
got  here  on  the  24th;  and  they  notified  me 
they  had  sent  the  bill  of  lading  with  the  car.  I 
phoned  them,  and  it  was  on  the  26th,  I  think, 
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that  they  notified  the  bank  to  give  me  credit 
for  the  amount  and  release  the  car,  and  on  the 
27th  tbey  sent  Mr.  Sass  oyer  here,  and  on  the 
28th  it  seems  that  they  released  the  car  to  me. 
The  car  was  here  at  the  time  I  was  out,  and 
they  sent  it  out  without  giving;  me  credit  for 
this  amount.  At  one  time  the  canse  of  me  being 
out  of  oeer  was  on  account  of  the  Magnolia 
Company  making  the  mistake,  and  instead  of 
dipping  it  over  the  S.  P.  they  routed  it  over 
the  Frisco,  and  made  it  a  day  late;  that  was 
in  October,  I  think ;  it  was  one  of  those  days 
that  I  have  mentioned.  It  was  not  customary 
for  them  to  ship  it  that  way;  they  had  never 
done  it  before.  I  did  not  order  it  shipped  that 
way;  it  was  done  throngh  some  error  of  the 
shipping  clerk:  and  It  would  have  been  here  on 
time  if  they  had  shipped  it  the  regular  way. 
These  Bie  toe  only  times  that  I  was  out  daring 
the  10  months.  There  was  no  complaint  that  1 
know  of  during  that  time  from  my  customers 
of  me  being  out  of  beer  or  their  wanting  beer. 
Prior  to  that  time  I  was  out  of  beer  sometiBieB: 
lots  of  times  it  was  because  when  I  would  send 
in  the  order  they  would  be  short  of  cooperage — 
that  is,  short  <^  kegs— it  waa  both  of  the  brew- 
eries that  didn't  have  them ;  and  then  you  take 
in  August  they  can't  get  the  cars  when  they 
ought  to  be  tupped.  Part  of  the  time,  if  not 
all  of  the  time,  my  being  out  of  beer  was  not 
my  fault,  and  part  of  it  was  the  fault  of  the 
breweries.  I  can't  tell  how  often  it  occurred 
that  the  shipments  were  delayed  by  them  being 
ont  of  cooperage,  but  it  was  several  times,  and 
several  times  It  was  their  failing  to  ship  on 
aecount  of  car  shortage.  I  was  asked  the  ques- 
tion if  I  bad  made  the  same  kind  of  a  contract 
with  reference  to  the  exclusive  agency  with  the 
Magnolia  people— the  Magnolia  people  complied 
with  their  contract  with  me.  From  the  time 
that  I  made  the  contract  for  the  exclusive  agen- 
cy with  the  Magnolia  'people— the  Magnolia  peo- 
ple complied  with  their  contract  with  me.  From 
the  time  that  I  made  the  contract  for  the  ex- 
clusive agency  and  sale  of  beer  with  the  Amer- 
ican Brewing  Association  up  to  the  time  that 
they  canceled  that  agency,  they  sold  to  no  other 
person  except  through  me,  and  up  to  that  time 
they  complied  with  their  agreement  After  be- 
ing shown  a  letter  from  me  bere,  I  state  now 
that  according  to  that  letter  the  contract  that 
I  entered  into  mast  have  been  on  March  28, 
1908;  that  letter  was  written  after  I  came 
back  from  Houston.  That  is  the  same  contract 
that  I  am  suing  on,  and  I  have  never  made  but 
one  contract  with  them.  I  stnted  that  when 
I  was  out  of  beer  I  would  order  it  from  Beau- 
mont, and  sometimes  I  would  pay  for  it,  and 
sometimes  they  did;  I  paid  the  freight  and 
express,  or  I  paid  them  back  if  they  paid  it." 

Being  asked  who  paid  the  loss  to  the  trade, 
if  anybody,  when  he  ordered  beer  to  sup- 
ply them  when  he  was  short,  he  answered: 

"I  paid  it  myself,  except  to  Mr.  Futch,  and  he 
woulan't  take  it.  I  lost  a  dollar  profit  and  he 
would  not  let  me  pay  the  freight  When  I  or- 
dered beer  in  this  way  I  lost  a  dollar  profit  and 
60  cents  expressage.  I  made  this  loss  each  and 
every  time  that  I  failed  to  get  the  beer  from 
the  association  when  the  trade  wanted  it,  wheth- 
er it  was  through  their  fault  or  mine.  I  never 
at  any  time  failed  or  refused,  when  short  of 
beer,  to  try.  to  get  it  as  soon  as  possible.  I 
couldn't  ascertain  the  number  of  times  that  I 
was  short  prior  to  the  time  tliat  I  have  a  rec- 
ord here." 

Article  7796,  Vernon's  Sayles'  Statutes,  de- 
fines trusts  as  a  combination  of  capital,  skill, 
or  acts,  by  two  or  more  persons,  firms,  cor^ 
poratloos,  or  associations  of  i>er8ons,  or  ei- 
ther two  or  more  of  them  for  any  or  all 
of  the  foUovrlng  puritoees: 

(1)  To  create  or  which  may  tend  to  create 


or  carry  out  restrictions  of  trada  or  com* 
merce  or  aids  to  commerce,'  or  in  the  prep- 
aration of  any  product  for  market  or  trans- 
portation, or  to  create  or  carry  out  restric- 
tions In  the  free  pnrsolt  of  any  business  au- 
thorized or  permitted  by  the  laws  of  this 
state. 

(2)  To  fix,  maintain,  increase,  or  reduce 
the  prices  of  merchandise,  produce,  or  com- 
modities or  the  cost  of  insurance,  or  of  the 
preparation  of  any  produce  for  market  or 
transportation. 

(3)  To  prevent  or  lessen  comiietltlon  In  the 
mannfactnre,  making,  transportation,  sale^ 
or  purchase  of  merchandise,  produce,  or  oi»n- 
modltles  or  the  business  of  insurance,  or  to 
prevent  or  lessen  competition  or  aids  to  com- 
merce or  In  the  preparation  of  any  product 
for  market  or  transportation. 

(4)  To  fix  or  maintain  any  standard  or 
figure  whereby  the  price  of  any  article  or 
commodity,  merchandise,  produce,  or  com- 
merce, or  the  cost  of  transjHirtatton  or  In- 
surance, or  the  preparation  of  any  product 
for  market  or  transportation,  shall  be  in 
any  manner  affected,  controlled,  or  estab- 
lished. 

(5)  To  make^  enter  into,  maintain,  execate^ 
or  carry  out  any  CMitract,  obligation,  or 
agreement,  by  which  the  itartles  thereto 
bind  or  have  bound  themselves  not  to  sell, 
dispose,  or  transport  or  prepare  for  market 
or  transportation  any  article  or  commodity, 
or  to  make  any  contract  of  Insurance  at  a 
price  below  a  common  standard  or  figure,  or 
by  which  they  shall  in  any  manner  agree  to 
keep  the  price  of  such  article  or  commodity 
or  charge  for  transportation  or  insurance^ 
or  the  cost  of  preparation  of  any  product  for 
market  or  transportation  at  a  fixed  or  grad- 
ed figure,  or  by  which  they  in  any  manner 
affect  or  maintain  the  prices  of  any  com- 
modity or  article  or  the  cost  of  transporta- 
tion insurance,  or  the  cost  of  the  preparation 
of  any  product  for  market  or  transportatim 
between  them  or  themaelves  and  others  to 
preclude  a  free  and  unrestricted  competi- 
tion among  themselves  or  others  in  the 
sale,  or  transportation  of  any  such  arti- 
cle or  commodity,  or  the  business  of  trans- 
portation or  Insurance,  or  the  preparation  of 
any  product  for  market  or  transportation,  or 
by  which  they  shall  agree  to  pool,. impede,  or 
unite  any  interest  they  may  have  in  connec- 
tion with  the  sale  or  purchase  of  any  article 
or  commodity,  or  charge  of  transportation  or 
insurance,  or  charge  for  the  preparation  of 
any  product  for  market  or  transportation, 
whereby  the  price  or  such  charge  might  be  in 
any  manner  affected. 

(6)  To  regulate,  fix,  or  Umit  the  output  of 
any  article  or  commodity  which  may  be 
manufactured,  mined,  produced,  or  sold,  or 
the  amount  of  Insurance  which  may  l>e  un- 
dertaken or  the  amount  of  work  that  may  be 
done  in  the  preparation  of  any  product  for 
market  or  transportatioa. 
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(7)  To  at^staio  from  engaging  In  or  con- 
tinuing business  or  from  purcbasing  and  seli- 
ing  merduuidiBe,  produce,  or  c<xnmerce,  par- 
tially within  the  state  of  Texas  or  any 
portion  thereof. 

It  has  been  held  under  the  above  artlole: 
That  the  promise  by  a  merchant. to  the  pur- 
chaser of  his  stoclt  to  retire  from  business 
In  the  town  for  one  year  does  not  constitute 
a  trust  Gates  t.  Ho<^er,  90  Tex.  S63,  39  B. 
W.  1079.  That  an  agreement  not  to  engage 
In  a  particular  businesa  for  2  years  is  not  In 
violation  of  the  trust  law,  or  against  trade; 
Erwln  V.  Hayden,  43  S.  W.  610.  That  an 
agreement  that  if  defendant  ceased  to  teach 
music  in  plaintiff's  school  that  he  would  not 
teach  in  a  certain  town,  to  a  binding  con- 
tract, and  not  in  violation  of  the  foregoing 
article.  iP^tterson  y.  Crabb,  51  S.  W.  870. 
That  a  contract  of  the  seUer  on  the  sale 
of  merchandise  and  goods  to  refrain  from 
such  business  for  20  years  within  the  county 
in  which  the  sale  Is  made,  Is  not  invalid, 
as  an  nnreasonable  restraint  of  trade.  Tob- 
ler  V.  Austin,  58  S.  W.  706.  That  an  agree- 
ment by  a  doctor  not  to  practice  his  profes- 
sion within  10  miles  of  a  certain  town  for 
10  years  Is  not  void  as  against  public  policy, 
>and  Is  not  in  conflict  with  the  law  to  pre- 
vent a  combination  or  restraint  of  trade. 
Wolff  V.  Hlrschfeld,  23  Tex.  Civ.  Aw>.  670, 
87  8.  W.  572.  That  an  agreement  by  an  own- 
er on  the  sale  of  bis  business  and  good  will 
not  to  re-enter  said  business  until  a  sped- 
fled  time  at  a  specified  place,  Is  not  void 
as  in  restraint  of  trade.  Gomer  v.  Burton- 
Lingo  Co.,  58  S.  W.  969.  That  a  promise  by  a 
partner  to  a  copartner  purchasing  the  busi- 
ness of  the  firm,  not  to  engage  in  such  busi- 
ness In  that  town  so  long  as  the  copartner 
remained  In  business  in  the  tovm,  is  not  void 
as  in  restraint  of  trade.  Cnmp  v.  Llgon,  37 
Tex.  Civ.  App.  172,  84  S.  W.  250.  That  an 
agreement  by  the  seller  of  a  cotton  gin  and 
gristmill  not  to  engage  In  that  business  so 
long  as  the  purchaser  operated  there,  was 
not  In  violation  of  this  article.  Malakoff  Gin 
Co.  V.  Riddlesperger,  133  S.  W.  519.  That 
a  contract  with  a  railroad  company  to  ship 
06  per  cent,  of  the  output  at  salt  of  a  com- 
pany at  as  low  rate  as  any  other  company, 
was  not  void  as  against  public  policy.  Texas 
ft  P.  Ry.  Co.  V.  Shortllne  Ey.  Co.,  35  Tex.  Civ. 
App.  387,  80  S.  W.  567.  That  a  contract  be- 
tween a  railroad  company  and  a  sleeping 
car  company,  whereby  the  former  grants  to 
the  latter  the  exclusive  right  to  furnish  sleep- 
ing cars  to  be  used  on  a  railway  company, 
and  on  all  lines  controlled  by  It,  and  all 
roads  which  It  might  subsequently  acigulre 
or  c^ierate,  is  not  in  restraint  of  trade,  and 
does  not  violate  the  anti-trust  law.  Ft. 
Worth  &  D.  C.  Ry.  Co.  v.  State,  90  Tex.  84, 
87  8.  W.  841,  70  Ii.  R.  A.  950.  That  under 
this  article  a  petition  which  alleges  that  a 
manufacturer  of  foreign  implements  and 
vehicles  entered  Into  a  contract  wltli  a  dealer 


therein,  whereby  the  manufacturer  agreed 
to  give  the  dealer  the  exclusive  sale  of  its 
product,  and  whereby  the  dealer  agreed  not 
to  buy  or  sell  any  other  make*  a}  like  goodt 
(italics  ours),  and  that  the  manufacturer 
and  dealer  carried  the  contract  Into  execu- 
tion, to  the  injury  of  the  people  (Italics  ours), 
charges  a  violation.  State  v.  Radne  SatUey 
Company,  134  S.  W.  400. 

Article  7797  defines  a  monopoly  as  being 
a  combination  or  consolidation  of  two  or 
more  corporations,  when  effected  in  either  of 
the  following  methods : 

(1)  When  a  direction  of  the  affairs  of 
two  or  more  corporations  is  In  any  manner 
brotight  under  the  same  management  or  con- 
trol for  the  purpose  of  producing  or  where 
such  common  management  or  control  tends 
to  create  a  trust,  as  defined  In  the  first 
article  of  this  chapter. 

(2)  Where  any  corporation  acquires  the 
shares  or  certificates  of  stock  or  bonds, 
franchise,  or  other  rights,  or  the  idiyslcal 
property  or  any  part  thereof  of  any  other 
corporation  or  corporations  for  the  purpose  of 
preventing  or  lessening,  or  where  the  effect 
of  such  acquisition  tends  to  effect  or  lessen 
competition,  whether  such  acquisition  Is  ac- 
complished direct  or  through  the  iustrumen- 
tality  of  trustees,  or  otherwise. 

Under  this  article  it  has  been  held  that 
a  monopoly  is  not  only  an  exclusive  right 
granted  by  the  state  to  a  few  of  something 
which  was  before  a  common  right,  bnt  em- 
braces a  combination,  regardless  of  form; 
the  tendency  of  which  is  to  prevent  competi- 
tion and  control  prices,  to  the  detriment  of 
the  pubUc.  Jones  v.  Carter,  45  Tex.  Civ.  App. 
460,  101  S.  W.  514.  That  where  neither  par- 
ty to  a  contract  giving  an  exclusive  selling 
agency  in  a  spedfled  territory  was  a  cor- 
poration, and  there  being  no  evidence  of  the 
combination  or  consolidation,  the  agreement 
was  not  in  violation  of  this  article.  Nickels 
V.  Prewitt  Auto  Company,  149  8.  W.  1094. 

Article  7798  provides  that  either  or  any 
of  the  following  acts  shall  constitute  a  con- 
spiracy in  the  restraint  of  trade: 

(1)  Where  any  two  or  more  persons,  firms, 
corporations,  or  associations  of  persons,  who 
are  engaged  in  buying  or  selling  any  article 
of  merchandise,  produce  or  any  commodity, 
enter  Into  an  agreement  or  understanding  to 
refuse  to  buy  from  or  sell  to  any  other  per- 
Boxt,  firm,  corporation  or  association  of  per- 
sons, any  article  of  merchandise,  produce  or 
commodity. 

(2)  Where  any  two  or  more  persons,  firms, 
ooiporatlons  or  association  of  persons  shall 
agree  to  boycott  or  threaten  to  refuse  to  buy 
from  or  to  sell  to  any  person,  firm,  corpora- 
tion or  association  of  persons  for  buying  from 
or  selling  to  any  other  person,  firm,  cor- 
poration or  association  of  persons. 

A  brief  review  of  the  authorities  might  be 
beneficial: 
In  the  case  of  Gates  v.  Hooper,  decided  by 
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our  Supreme  Court,  and  reported  in  90  Tex. 
568,  89  S.  W.  page  1080,  the  court  i^ays: 

"This  suit  was  institutecl  by  appellant  against 
appellee  on  the  2d  day  of  May,  A.  D.  1896.  The 
aUegationa  in  the  original  petition  are  as  fol- 
lows: That  on  the  14th  of  June,  1895,  defend- 
ant [appellee],  being  then  a  merchant,  and  do- 
ing business  as  such  merchant  in  the  town  of 
Batesville,  in  said  county  [Zavallal,  entered  in- 
to an  agreement,  partly  verbal  and  partly  in 
writing,  with  plaintiff  [appellant],  then  and 
there  also  a  merchant,  and  doing  business  in 
said  town  as  such  merchant,  by  which  defend- 
ant agreed,  bound,  and  obligated  himself,  for 
a  valuable  consideration  moving  from  plaintiff, 
to  retire  from  the  mercantile  business  in  said 
town  of  Batesville  for  the  period  of  12  months, 
and  further  agreed  to  use  every  effort  to  secure 
for  the  plaintiff  all  the  patronage  and  custom 
that  he  bad  himself  enjoyed  in  the  trade  of  mer- 
chandise at  said  place,  including  his  individual 
patronage  and  custom.  That  at  said  time  de- 
fendant enjoyed  a  large  and  profitable  trade  in 
merchandise  in  and  around  Batesville.  That  at 
said  time  defendant  did  retire  from  business  as 
he  had  agreed  and  covenanted  to  do.  That  in 
consideration  therefor  this  plaintiff  did  pur- 
chase from  defendant,  at  tiis  earnest  request, 
bis  stock  of  goods,  wares,  and  merchandise  then 
and  there  being,  and  assumed  to  pay  for  him 
outstanding  bills  for  goods,  and  purchased  large 
amounts  of  notes  and  accounts  pertaining  to  de- 
fendant's mercantile  enterprise,  at  his  urgent 
request,  all  upon  the  faith  of  defendant's  said 
covenant  that  he  would  not  engage  in  any  mer- 
cantile enterprise  or  business  for  the  space  of 
time  aforesaid  in  the  territory  aforesaid.  •  •  • 
Appellee  demurred  generally,  on  the  ground 
that  the  contract  set  out  in  plaintiff's  petition 
was  illegal  and  void,  as  a  restraint  on  trade, 
and,  second,  as  preventing  competition  in  the 
sale  and  purchase  of  merchandise.  The  general 
demurrer  was  by  the  trial  court  sustained,  and, 
plaintiff  declining  to  amend,  the  cause  was  dis- 
missed. *  *  *  It  is  not  contended  that  tiie 
contract  would  be  void  if  tested  by  the  common 
law,  but  that  it  is  a  'trust,'  under  our  statute 
(Bev.  St.  1895,  art  5313),  as  construed  by  this 
court  in  Queen  Ins.  Co.  v.  State,  86  Tex.  264, 
24  S.  W.  397  [22  L.  B.  A.  483] :  Coal  Co.  v. 
Lawson,  89  Tex.  394  [32  S.  W.  871]  34  S.  W. 
919:  Welch  v.  Windmill  Co.,  89  Tex.  653,  36 
S.  W.  71 ;  Brewing  Co.  v.  Templeman,  90  Tex. 
277,  38  S.  W.  27 ;  and  Fuqua  v.  Brewing  Com- 
pany [00  Tex.  298]  38  S.  W.  29,  750  [35  L. 
R.  A.  241].  In  order  to  constitute  a  trust,  with- 
in the  meaning  of  the  statute,  there  must  be  a 
'combination  of  capital,  skill  or  acts  by  two  or 
more.'  'Combination,'  as  here  used,  means 
union  or  association.  If  there  be  no  union  or 
association  by  two  or  more  of  their  'capital, 
skill,  or  acts,'  there  can  be  no  'combination,  and 
hence  no  'trust'  When  we  consider  the  pur- 
poses for  which  the  'combination'  must  be  form- 
ed, to  come  within  the  statute,  the  essential 
meaning  of  the  word  'combination,'  and  the  fact 
that  a  punishment  is  prescribed  for  each  day 
that  the  trust  continues  in  existence,  we  are  led 
to  the  conclusion  that  the  union  or  association 
of  'capital,  skill  or  acts,'  denounced  is  where  the 
parties  in  the  particular  case  designed  the  unit- 
ed co-operation  of  such  agencies,  which  might 
have  been  otherwise  independent  and  competing, 
for  the  accomplishment  of  one  or  more  ot  such 
purposes.  In  the  case  stated  in  the  petition 
there  is  no  'combination.'  " 

In  the  case  of  Vandeweghe  v.  American 
Brewing  Company,  61  S.  W.  528,  Judge  Key 
says: 

"This  is  a  suit  on  a  contract  for  the  sale  of 
beer.  The  only  defense  relied  on  in  this  court 
is  that  the  contract  violates  the  anti-trust  stat- 
ute of  this  state.  The  only  fact  relied  upon  to 
show  a  trust  is  an  agreement  by  the  plaintiff 


not  to  sell  beer  to  any  one  else  within  a  certain 
designated  territory,  contributory  to  the  de- 
fendant's place  of  business.  We  think  the  caae 
is  distinguishable  from  the  cases  heretofore  held 
to  violate  the  anti-trust  law,  and  within  the 
doctrine  announced  in  Gates  v.  Hooper,  supra." 

In  the  case  of  Norton  v.  W.  H.  Thomas 
&  Sons  Company,  decided  by  our  Supreme 
Court,  reported  in  99  Tex.  578,  91  S.  W.  780, 
which  came  up  on  certified  question,  Judge 
Williams,  rendering  the  opinion,  said: 

"The  record  on  this  appeal  shows  that  in 
1902,  W.  H.  Thoiras  ft  Sons  Co.,  incorporated 
under  the  laws  of  E^tocky,  entered  into  a 
contract  with  H.  N.  Norton,  resident  ot  Galvea- 
ton,  Tex.,  whereby  it  agreed  to  sdl  to  Norton 
60  barrels  of  whisky  of  a  named  brand  and  age 
at  a  stipulated  pnoe  ^er  gallon.  Under  the 
agreement  the  corporation  was  to  ship  100  bar- 
rds  from  Germany  to  Galveston,  the  first  50 
above  named  to  be  a  credit  sale  and  Norton  to 
have  the  option  to  take  the  second  60  Imrrels 
at  the  same  price  for  cash.  In  poraoanoe  of 
this  agreement  the  whisky  was  shipped  to -Gal- 
veston and  Norton  took  and  •  •  •  paid  for 
the  first  50  barrels  according  to  the  contract. 
The  president  of  the  corporation  being  in  Gal- 
veston soucbt  to  induce  him  to  take  the  other 
50  barrels,  but  Norton  declined  to  exercise  his 
option,  giving  business  reasons.  Thereupon  the 
president  of  the  corporation  offered  the  whisky 
on  a  credit,  ths  debt  to  be  evidenced  by  Nor- 
ton's notes.  As  a  further  inducement  the  com- 
gany  agreed  that  it  would  not  sell  in  Galveston,  , 
leaumon^  or  Houston,  •  ♦  •  any  liquor  or 
that  brand  and  age  until  Norton  had  closed  out 
his  puMdiase.  •  •  •  One  of  his  defenses  in 
the  court  below  was  that  the  contract  of  sale 
was  within  the  provisions  of  the  anti-trust  law 
of  1899  and  therefore  void,  and  the  question 
has  arisen  for  our  decision.  'In  view  of  the 
holding  [said  the  Court  of  Civil  Appeals  of  the 
First  District]  in  Troy  Buggy  Company  v.  Fife 
&  Miller,  74  S.  W.  956,  the  soundness  of  which 
we  doubt,  we  respectfully  certify  for  your  ded- 
aion:  Was  the  contract  void  and  the  notes  nn- 
coUectable  by  reason  of  the  anti-trust  law  of 
1899?'  " 

The  court,  after  reviewing  the  sections  of 
the  act,  among  other  things,  said: 

"Section  6,  page  248,  makes  it  unlawful  for  a 
person  engaged  in  buying  or  selling  articles,  etc., 
[either]  to  enter  into  any  pool,  trust,  agreement, 
etc.,  *  *  *  "or  to  limit  competition  in  such 
trade  by  refusing  to  bay  f nan  or  sell  to  any  oth- 
er person  or  corporation  any  such  article,  efc." 

The  court  farther  says: 

"The  sixth  section  might  apply  to  the  case  but 

for  the  requirement  that  the  pool,  agreement, 
etc.,  to  limit  trade,  or  competition  therein,  by 
refusal  to  sell  to  others  besides  Oie  parties  to 
the  arrangement,  must  be  for  the  reason  that 
such  others  are  not  parties  to  it.  By  this  it 
is  made  clear  that  the  offense  denounced  does 
not  consist  simply  of  an  agreement  between  two 
that  one  of  them  will  not  sell  to  others,  but  of 
an  association  which  seeks  to  limit  trade  or  com- 
petition in  trade  in  some  article  by  confining  the 
buying  and  selling  thereof  to  the  members  of 
such  po<^  trust,  agreement,  etc;,  and  by  refusing 
to  sell  to  or  buy  from  others  for  the  reason  that 
they  have  not  become  such  members." 

In  Forrest  Photo.  Co.  t.  Hutchinson  Grocer 
Co.,  reported  in  108  S.  W.  768,  the  Ban  An- 
tonio court,  through  its  Chief  Justice,  says: 

"Appellant  sought  to  recover  the  sum  of  $2.- 
850  from  the  Hutchinson  Grocery  Company  al- 
leged to  have  accrued  to  plaintiff  on  account  of 
the  failure  and  refusal  of  defendant  to  pay  said 
sum  to  idaintiff  nnder  the  terms  of  the  following 
contract:    •    •    •    'In  consideration  of  15,000 
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photo  wtlwt<i«r  tndlng  tidkets  delirered  to  me 
by  the  Forrest  Photographic  Company,  of  San 
Ajatonio,  Tex.,  each  of  said  trading  tickets  enti- 
tlinK  its  holder  to  a  photo  art  calendar,  with  his 
or  her  picture  copied  thereon,  at  the  Forrest 
Photo.  Go.  studio  at  San  Antonio,  Tex.,  when 
traded  out,  and  countersigned  by  me  at  my  place 
of  buainesa,  at  Houston,  Tex.,  etc.,  and  it  is 
agreed  that,  in  consideration  of  this,  the  Forrest 
Photo.  Co.  wUl  not  sell  to  any  other  grocery 
company,  after  this  date,  the  above-mentioned 
photo  calendar  trading  ti^ets,  without  our  con- 
sent. It  ia  further  understood  that  the  only 
merchant  grocery  companies  to  which  the  Forrest 
Fhota  Co.  of  San  Antonio.  Tex.,  have  sold  such 
photo  calendar  trading  tickets  to,  in  the  city  of 
Booston,  Tex.,  are  as  follows:  [Naming  the  par- 
tiea.]*" 

To  the  petition  defendant  filed  a  general  de- 
murrer and  special  demurrer.  "The  court  enter- 
ed an  order  sustaining  the  general  demurrer,  for 
the  reason  that  the  contract  contravenes  the 
■tatutes  prohibiting  trusts  and  combinations 
in  restraint  of  trade.  •  •  •  Appellant's  prop- 
ositlon%  as  regards  the  contract  oeing  in  con- 
travention of  the  statute,  are  in  substance  as 
follows: 

"First  The  petition  does  not  disclose  a  combi- 
nation of  capital,  skill,  or  acts  of  two  or  more 
persons,  firms,  corporations,  or  association  of 
persons,  or  eitner  two  or  more  of  them,  for  any 
of  the  purposes  enumerated  in  the  statute  of 
1903. 

"Second.  Api>e]lee  under  said  contract  could 
purchase  similar  tickets  from  any  firm  en^ged 
in  the  business  of  selling  such  tickets,  and  ap- 
pdlee  was  not  bound  to  buy  ticket*  exclusively 
tnaa  the  appellant 

"Third.  Appellant  had  the  right  to  contract 
not  to  deal  with  any  grocery  company  in  Hous- 
ton, Tex.,  except  appellee,  while  the  latter  waa 
disposing  of  his  tickets ;  the  business  of  no  oth- 
er such  photographic  comitany  was  interfered 
with. 

"lliis  proposition  signifies  that  a  corporation 
has  a  right  to  manage  its  own  business  to  suit 
its  pleasure,  and  advance  its  interests,  no  other 
busmesa  being  interfered  with. 

"Fourth.  Appellee  was,  in  legal  effect,  appel- 
lant's agent" 

The  court,  In  passing  on  the  matter,  says: 
"Hie  question,  then,  is  whether  or  not  it  is 
one  whid  is  declared  void  by  the  anti-tmst  stat- 
ute of  1S08,  whidt  was  in  force  at  the  time  the 
contract  in  question  was  made.  We  think  not 
Xhat  act  defines  trusts,  monopolies,  and  con- 
spiracies in  restraint  of  trade.  What  would 
oonstitnte  a  trust— tliat  is,  a  'combination  of 
capital,  skill,  or  acts  of  two  or  more  persons, 
firms,  corporations,  or  association  of  persons,  or 
either  two  or  more  of  them,  for  either,  any,  or 
all  of  the  following  purposes'— is  the  same  in  the 
a«t  of  19(^  as  it  was  in  the  statute  of  180S, 
being  the  act  of  1888^nder  which  latter  statute 
the  case  of  Gates  v.  Hooper  arose,  90  Tex.  663, 
39  S.  W.  1079,  wherein  lie  Supreme  Court  held 
that  a  transactian  of  the  nature  of  the  one  in 
question  was  not  a  union  or  combination  of  per- 
sons within  the  meaning  of  the  act  In  Norton 
▼.  Ilomas  &  Sons  Company,  99  Tex.  578,  91 
S.  W.  780,  the  Supreme  Court  points  out  that 
contracts  such  as  the  <»e  we  have  here  belong 
to  a  class  usually  treated  as  contracts  in  re- 
straint of  or  imposing  restrictions  upon  trade 
or  competition.  The  statute  of  1903  deals  with 
eonqrfracies  in  restraint  of  trade,  defining  such 
to  be:  'Where  two  or  more  persons,  firms,  cor- 
porations or  associations  of  persons  who  are  en- 
gaged in  buying  or  selling  any  article  of  mer- 
chandise, produce  or  any  commodity,  enter 
into  an  agreement  or  understanding  to  refuse 
to  bny  from  or  sell  to  any  other  person,  firm, 
corporation  or  association  of  persons,  any  ar- 
ticle of  iberdiandise,  produce  or  commodity,' 
«r,  'wbMi  ■■9'  two  or  more  persons,  firms,  cor- 


porations or  association  of  pwions  shall  agree 
to  boycott  or  threaten  to  refuse  to  buy  from  or 
sell  to  any  other  person,  firm,  corporation  or  as- 
sociation of  persons,  *  •  •  any  article,  mer- 
chandise, produce  or  comjnodity.'  If  th«  trans- 
action in  question  contravenes  any  of  the  pro- 
visions just  referred  to  it  is  the  first  one,  it 
clearly  not  falling  within  the  second  one. 
*  *  *  In  the  first  place,  aids  to  commerce  are 
not  included,  and  the  tickets  issued  by  plain- 
tiff, together  with  ita  obligation,  to  give  to  each 
holder  of  tickets  an  art  calendar  with  his  photo- 
graph u^on  it  embodies  what  is,  in  substance, 
a  mere  aid  to  defendant's  business.  *  *  *  In 
the  second  place  we  think  that  the  tickets,  and 
the  obligation  of  plaintiff  to  give  the  holders 
thereof  calendars  •  •  *  was  essentially  a 
contract  for  service,  to  be  rendered  the  de- 
fendant, rather  than-  the  sale  of  an  article  of 
merchandise,  produce,  or  commodity.  The 
transaction  does  not  come  within  the  class  de- 
fined in  the  statute  as  'monopolies.' " 

In  the  case  of  Nickels  v.  Piewltt  Auto 
Company,  140  S.  W.  1091,  Chief  Jostloe  Key 

says: 

"The  appeal  involves  but  two  questions,  and 
these  are:  First  that  the  note  sued  on  is 
part  of  a  contract  which  contravenes  the  anti- 
trust statute  of  this  state,  and  therefore  the 
note  is  not  enforceable,  etc.  The  contract  re- 
ferred to  shows  that  the  note  sued  upon  was 
executed  in  part  payment  for  certain  automo- 
biles ;  and,  among  others,  it  contain*  this  stipu- 
lation: 'And  the  said  Prewitt  Auto  Company 
hereby  gives  the  said  J.  A.  Nickels  the  exclu- 
sive and  sole  right  to  sell  the  Moon  Motoring 
Car  Company's  automobiles  and  supplies  in  the 
counties  of  Falls,  *  •  •  McLennan  county, 
and  the  trade  territory  of  Mart,  and  this  right 
shall  be  in  force  until  the  1st  of  October,  1911.' 

"It  is  upon  that  stipulation  that  appellant 
bases  the  proposition  that  the  contract  is  in 
conflict  with  the  anti-trust  statute,  and  therefore 
not  enforceable.  We  overrule  that  contention, 
and  bold  the  stipulation  referred  to  does  not  re- 
quire or  authorize  anything  to  be  done  that  is 
prohibited  by  said  statute.  It  merely  conferred 
upon  appellant  an  exclusive  agency,  in  a  re- 
stricted territory,  and  for  a  short  period  of  time. 
It  did  not  prohibit  the  other  party  from  malting 
sales  elsewhere,  nor  did  it  attempt  to  fix  prices 
or  prohibit  appellant  from  purchasing  or  selling 
other  articles  of  the  same  kind  obtained  else- 
where [citing  authorities]." 

"After  due  consideration,"  says  the  court  up- 
on motion  for  rehearing,  we  have  reached  the 
conclusion  that  appellant's  motion  for  rehearing 
in  this  case  shoula  be  overruled.  However,  we 
are  now  satisfied  that  this  court  fell  into  errtw 
when  it  held  that  the  stipulation  in  the  contract 
set  out  in  our  former  opinion  merely  'conferred 
upon  appellant  an  exclusive  agency  in  a  restrict- 
ed territory  and  for  a  short  period  of  time.'  We 
now  hold  that  the  stipulation  in  question  at- 
tempted to  confer  upon  appellant  the  sole  right 
to  sell  the  Moon  Motoring  Oar  Company's  auto- 
mobiles and  supplies  in  the  territory  mentioned ; 
and  the  effect  of  it  was  to  prohibit  the  Prewitt 
Auto  Company,  the  other  party  to  the  contract 
from  making  any  sales  of  such  property  in  that 
territory  within  the  time  prescribed,  but  we  hold 
that  neither  appellant's  answer,  nor  the  proof 
submitted  thereunder,  showed  any  violation  of 
the  anti-trust  statute  of  this  state." 

After  setting  out  several  of  the  articles, 
the  court  says: 

"Article  7798.  Oontpirades  Again*t  Trade, 
What  Conititutes.  Either  or  any  of  the  fol- 
lowing acts  shall  constitute  a  conspiracy  in  re- 
straint of  trade: 

"(1)  Where  any  two  or  more  persons,  firms, 
corporations  or  association  of  persons,  who  are 
engaged  in  buying  or  selling  aay  article  of 
merchandise,  produce  or  any  commodity,  enter 
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into  aa  agreement  or  understanding  to  refuse 
to  buy  from  or  sell  to  any  other  person,  firm, 
corporation  or  association  of  persons,  any  ar- 
ticle of  merchandise,  produce  or  commodity," 
etc. 

"That  the  agreement  of  the  Prewitt  Auto 
Company  not  to  sell  the  Moon  autos  and  sup- 
plies in  the  territory  designated  did  not  con- 
stitute such  a  combination  of  capital,  skill,  or 
acts  as  is  necessary  to  constitute  a  trust,  as 
defined  by  the  statute  referred  to,  is  settled 
by  the  decision  of  our  Supreme  Court  in  Gates 
V.  Hooper,  90  Tex.  663.  39  S.  W.  1079.  Both 
the  pleadings  and  evidence  fail  to  show  that 
either  of  the  parties  to  the  contract  was  a 
corporation,  and  failed  to  show  any  combina- 
tion or  consolidation ;  and  therefore  it  is  nei- 
ther claimed  that  the  defensfe  of  monopoly  was 
not  sustained,  nor  did  appellant's  answer  or  the 
proof  snbmitted  thereunder  show  conspiracy 
against  trade,  as  defined  by  the  statute,  because 
it  was  not  alleged  or  proved  that  both  or  either 
of  the  parties  to  the  contract  were  engaged  in 
bujdng  or  selling  automobiles,  or  any  other  ar- 
ticle of  merchandise.  If  it  had  been  alleged 
and  proved  that  the  Prewitt  Auto  Company 
and  appellant,  Midcels,  were  each  and  both  en- 
gaged in  the  business  of  buying  and  selling  auto- 
mobiles, a  different  question  would  be  presented, 
and  we  might  hold  that  the  contract  was  in  vio- 
lation of  the  first  subdivision  of  article  7798; 
but  no  such  allegation  or  proof  was  made.  That 
is  the  provision  of  the  statute  which  appellant 
seems  to  contend  was  violated,  but  we  hold 
that  his  pleading  and  the  proof  does  not  go  far 
enough  to  show  such  violation.  The  language 
'who  are  engaged  in  buying  or  selling,'  etc,  was 
evidently  placed  in  the  statute  for  the  purpose 
of  limiting  that  provision  to  merchants  and  oth- 
ers engaged  in  some  particular  business,  and 
therefore,  in  order  to  Ediow  a  violation  of  that 
provision,  it  is  necessary  to  allege  and  prove 
that  the  parties  to  the  alleged  illegal  contract 
were  engaged  in  the  business  of  buying  or  sell- 
ing such  articles  as  the  contract  relates  to." 

The  court,  in  Star  Mill  &  EX  Co.  t.  FL 
Worth  Grain  &  B.  Ca,  say^  (146  S.  W.  604): 

"The  purpose,  we  thinic,  as  indicated  by  the 
scope  or  the  statute  and  the  language  used, 
was  to  denounce  as  illegal,  without  reference  to 
the  intent  of  the  parties  and  without  reference 
to  its  actual  effect,  every  agreement  or  under- 
standing between  parties  engaged  in  buying  any 
commodity,  whereby  they,  or  either  of  them, 
was  to  refrain  from  buying  such  commodity 
from  any  one  having  same  for  sale." 

If  we  grant  this  to  be  the  intent  of  the 
itatute,  yet  in  the  instant  case  there  was  no 
such  agreement  On  the  contrary,  appel- 
lant was  buying  beer  from  two  other  pap- 
ties  at  the  time,  and  was  selling  same  com- 
modity to  ttie  saloon  men  of  Orange. 

In  the  case  of  Wood  v.  Ice  &  Cold  Storage 
Co.,  171  S.  W.  407,  it  was  said  by  the  court, 
after  giving  the  definition  of  the  law  in  the 
statute: 

"Such  being  the  literal  language  of  the  stat- 
ate,  the  contract  in  question,  in  our  opinion, 
comes  precisely  within  the  statutory  definition 
of  the  acts  denounced  thereby,  since  the  declar- 
ed purpose  of  the  contract  is  to  prevent  appel- 
lant from  buying  ice  from  any  other  person, 
firm,"  etc. 

In  the  Instant  case,  neither  party  to  the 
contract  agreed  that  appellant  would  not  buy 
beer  from  any  one  else;  In  fact,  as  stated 
heretofore,  the  appellant  was  buying  and  con- 
tinued to  buy  beer  from  two  other  manufac- 
turers. 


The  coTurt,  conttmiing  In  tbe  ease  last  clt> 
ed,  says: 

"By  the  statute  it  is  unlawful  for  two  per- 
sons to  agree  that  one  of  them  will  buy  from 
the  other  emchuivel)/  of  a  r/iten  commodity  as 
it  is  in  like  manner  unlawful  for  one  of  them 
to  agree  to  sell  exclusively  to  the  other  a  given 
commodity." 

No  such  state  of  facts  exists  In  the  Instant 
case.  A  multitude  of  persons  and  corpora- 
tions are  engaged  in  the  manufacture  of  beer, 
the  same  being  a  commodity. 

In  the  two  cases  last  cited,  the  grain  and 
Ice  cases,  the  agreement  affected  both  com- 
modities and  the  parties  to  the  contract,  tbe 
purchaser  and  seller.  In  the  present  casew 
the  commodity  was  not  affected,  and  was  be- 
ing sold  under  various  other  brands  by  ai>- 
pellant  and  others  to  the  saloon  men  of 
Orange,  both  before  and  after  tbe  making  of 
tbe  contract 

Tbe  case  of  Nickels  v.  Prewitt  Auto  Com- 
pany, supra.  Is  very  stmllar  to  the  Instant 
case.  Tbe  fact  is  that  the  stipulation  in  tbe 
contract  in  that  case  is  almost  identical  witb 
the  one  now  before  as.  Upon  that  stipnla- 
tlon  was  based  the  proposition  that  the  con- 
tract was  in  conflict  with  tbe  anti-trust  stat> 
nte,  and  therefore  not  enforceable.  As  tlia 
court  said  in  that  case,  it  did  not  prohibit  tbe 
Prewitt  Auto  Company  from  making  sales 
elsewhere ;  neither  In  tbe  case  before  us  did 
tbe  contract  proMhlt  the  American  Brewing 
Association  from  making  sales  of  Its  beer 
elsewhere.  In  the  Prewitt  Case  there  was  no 
attempt  to  fix  prices  or  prolilbit  appellant 
from  purchasing  or  selling  other  articles  of 
tbe  same  kind  obtained  elsewhere,  and  in  the 
Instant  case  the  contraxzt  did  not  attempt  to 
fix  prices  or  prohibit  tbe  appellant,  Woods, 
from  purchasing  or  selling  the  commodity  of 
other  breweries  obtained  elsewhere.  In  fact, 
appellant  was,  at  that. very  time,  handling 
beer  for  tbe  Magnolia  Brewery  of  Houston, 
and  from  PUsener  peopled 

It  was  held  in  tbe  Prewitt  Case,  on  mo- 
tion for  rehearing,  that  the  stipulation  in 
question  attempted  to  confer  upon  the  appe- 
lant the  sole  right  to  sell  the  Moon  Motoring 
Car  Company's  automot>Ues  and  supplies  In 
the  territory  mentioned,  and  that  tbe  effect 
of  It  was  to  prohibit  the  Prewitt  Auto  Com- 
pany, tbe  other  party  to  the  contract,  from 
making  any  sales  of  sudi  property  In  tiiat 
territory  within  the  time  prescribed. 

In  this  case  Woods,  tbe  appellant,  accord- 
ing to  tbe  undisputed  testimony,  was  not  en- 
gaged in  selling  beer  to  the  consumer  or  at 
retail,  but  his  business  was  exclusively  with 
the  saloon  men,  and  tbe  terms  of  tbe  con- 
tract were  substantially  that  appellant  would 
pay  appellee  the  $2,400  debt  owing  to  it  by 
Mr.  Boland,  and  that  appellant  would  give 
to  appellee  the  exclusive  right  to  sell  beer 
manufactured  by  It  in  Orange,  Tex.  -  The 
business  was  conducted  between  the  parties 
by  appellant  ordering  of  appellee  such  beer 
as  be  desired.    This  beer  was  consigned  to 
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appellant  to  be  patd  for  wbm  received. 
When  recielTed,  it  was  stored  ta  cold  storage, 
which  was  paid  for  by  appellee,  \mtiX  In  the 
conrse  of  sales  made  thereof  by  appellant  to 
the  varlons  persona,  bis  customers,  engaged 
In  the  sale  of  beer  In  orange  at  retail,  the 
shipment  was -exhausted.  A]S)ellant  paid  for 
the  beer  at  117,  and  sold  It  for  $9  per  barrel ; 
the  diSerence  being  his  profit  out  of  the 
business. 

We  do  not  beUeve  that  a  contract  such  as 
the  present  Is  In  violation  of  the  state  anti- 
trust law.  The  statutes  with  reference  to 
trusts  are  aimed  primarily  at  a  protection  of 
the  public  welfare.  We  do  not  beUeve  that 
such  a  business  arrangement  as  obtained  tn 
this  case  Is  inhibited  by  said  stat^te.  OiUy 
one  of  the  parties  In  the  present  c^ise  la  a 
corporation.  That  party  Is  the  manufacturer. 
It  sends  its  mannfactored  product  to  tiie 
city  of  Orange,  bill  of  lading  attached,  to  a 
party  then  engaged  In  selltng  other  articles 
of  like  character,  manufactured  by  other  per- 
sons or  corpomttoas,  to  the  saloon  men  In 
the  dty  of  Orange.  There  is  no  prlc^  fixed 
or  agreed  upoa  at  which  the  said  mannfac- 
tored article  is  to  be  sold  to  the  saloon  men 
of  the  dty  of  Orange.  The  oidy  price  fixed  is 
the  price  agreed  upon  by  the  parties  to  be 
paid  by  the  appellant  upon  the  delivery  oif 
tlie  consignment  of  beer.  The  facts  show 
that  appellee  has  been  making  the  same  con- 
tracts,- that  is  with  reference  to  having  one 
person  handle  Its  article  la  the  dty  of 
Orange,  10  or  12  years  prior  to  the  making 
of  this  contract 

We  hare  examined  carefully  all  the  au- 
thorities presented  by  appellee,  some  of 
which  seem  to  be  somewhat  similar  to  the 
case  in  hand.  We  are  persuaded  to  believe 
that  it  was  not  the  intention  of  the  Legtsla- 
ture  to  prohibit  the  making  of  such  a  con- 
tract as  is  shown  to  have  been  made  in 
this  case,  and  that  the  'said  contract  Is  not  In 
violatloo  of  the  state  antl-tmst  law,  or  any 
section  of  same.  In  other  words,  we  can  see 
no  fact  In  this  case  which  would  indicate  a 
conspiracy  In  restraint  of  trade,  but  It  ap- 
pears, to  our  minds,  simply  a  method  by 
which  the  manufacturer  of  an  article  sup- 
plies said  article  to  the  trade,  and  is  not  an 
^Cort,  In  our  judgment,  to  stifle  competition. 

[2]  Appellee  contends  that  inasmuch  as  the 
contract  was  not  to  be  performed  within  a 
year,  and  the  same  being  oral,  that  it  was 
contrary  to  the  statute  of  frauds.  We  do 
not  believe  that  the  contention  is  sound. 
Railway  Co.  v.  Wood,  88  Tex.  191,  30  S.  W. 
859,  28  L.  B.  A.  526;  Warner  v.  RaUway  Co., 
164  U.  S.  418,  17  Sup.  Ct  147,  41  L.  Ed.  495. 

It  follows  from  what  has  been  said  that  in 
our  opinion  the  lower  court  was  in  error  in 
instructing  a  verdict  for  appellee,  and  we  so 
liold. 

The  cause  is  therefore  reversed  and  re- 
manded for  a  new  trial 


KANSAS  CITY,  M.  &  O.  RY.  CO.  v.  COLE. 

(No.  8309.) 

(Court  of  Civil  Appeals  of  Texas.     Pt  Worth. 

Jan.  22,  1916.     Rehearing  Denied 

Feb.  19,  19ia) 

1.  P^badhto    «=3l66—  Rbplt  —  NEOBssrrT  — 
Vebified  Arswbs. 

•  Vernon's  Sayles"  Ann.  Civ.  St  1914,  art. 
1829,  providing  that  any  fact  pleaded  by  the 
defense  that  is  not  denied  by  plaintiff  shall  be 
taken  as  confessed,  applies  only  to  facts  not  in 
issue  by  reason  of  plaitttlS's  petition ;  and 
where  plaintiff's'  petition  alleged  discovered  peril 
and  defendant  denied  it  in  its  answer,  plain- 
tiff w^s  not  required  to  replead  it,  though  the 
petition  was  not  verified,  wlille  the  answer  was 
verified. 

CBd.   Note.~For  other   oases,  see  Pleading. 
Cent  Dig.  fg  821U-S28:;    I>ec.  Dl?.  «=»]«C.] 

2.  PUSADINO  «S3412  — Wa^VEB  — FAn.UBK  TO 

Reply. 
The  right  of  defendant  to  have  special  de- 
fenses pleaded  and  not  denied  by  plaintiff  tak- 
en aa  confessed  may  be  waived  by  failure  to 
call  the  attention  »t  the  court  thereto  in  due 
time  and  invoke  its  action  thereon. 

[Bd.  .Note.— For  other  cases,   see    Pleading, 
Cent  Dig.  »  1887-1394;  Dec.  Dig.  <»=»412.] 

3.  APFC4X  AND  EBBoa  igoioea— Submission 
OF  Issues — Habuless  Eebob. 

Where,  in  an  action  for  damages  to  an  au- 
tomobile struck  by  a  train  at  a  crossing,  the 
petition  alleged  negligenoe  in  fUling  to  keep 
the  crossing  in  good  condition  for  rablic  travel 
and  the  jury  found  that  the  defective  condition 
of  the  crossing  was  caused  by  the  negligence 
of  the  railroad  company  and  was  the  direct 
cause  of  the  automobile  stopping  on  the  track, 
and  that  plaintiff  was  free  from  contributory 
n^ligenoe,  the  error  in  sabmisaion  of  the  issue. 
"Was  the   defendant    •    •    •  guilty   of  ncgli- 

gence  in  colliding  with  plaintiffs  automobile?" 
ecause  not  limited  to  the  negligence  pleaded 
and  proved  was  not  prejudicial. 

[Ed.  Note.— J"or  other  cases,  see  Appeal  and 

fooiV  ^"  **  ^*2^1^:  Dec  Dig.  ^ 

4.  Tbial  «=3350—  Special  Issues  —  Subkis- 

'     SION. 

The  court  in  submitting  to  the  jury  the 
issue  of  negligence  must  limit  the  questions  to 
the  allegations  of  the  petition  and  the  evidence 
in  snpport  thereof. 

lEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dfe.  §g  828-833;    Dec.  Digr*=»850.] 

5.  Appeal  and  Ekbob  <8=>10G2  —  Haemless 
Ebbob— Submission  of  Issues. 

Where,  in  an  action  for  damages  to  an  auto- 
mobile struck  by  a  train,  the  jury  on  the  issue 
of  the  negligence  of  the  raUroad  company  in 
maintaining  the  crossing  removed  every  prob- 
able cause  of  the  accident,  e.xcept  the  negligence 
of  the  company,  the  submission  of  the  issue  of 
negligttice  without  a  further  charge  either  by 
the  submission  of  a  further  issue,  or  by  defining 
proximate  cause,  or  both,  was  not  prejudicial 
error. 

_[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  «=»1062.] 

6.  Tbial  ®=>352— Issues— Submission  of  Is- 
sues. 

The  court  need  not  submit  all  the  questions 
involved  in  oae  issue, 

{Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §i  840-&12,  844,  845;   Dec  Dig.  «s>3S?  1 
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7.  Appeai.  and  Ebsob  «=>S82— Qttbbtionb  Rk- 

VIEWABUB— CoNDtTOT    or    PABTT   OOMPLAIK- 

INO  IN  Trial  Ootjbt. 

A  defendant  urging  on  the  trial  that  a  quea- 
tioa  was  in  issne  may  not  on  appeal  complain 
because  the  trial  oonrt  submitted  that  issue. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent,  Dig.  {{  3591-^610 ;  Dec.  Dig.  *=» 

8.  BAnaoADB  «=>348— Colubions  at  Cboss- 
IM08— Neouoenck. 

Evidence  held  to  aastain  a  finding  that  a 
railroad  company  negligently  maintained  a  cross- 
ing in  an  unsafe  condition  for  travel. 

[Ed.  Note. — For  other  cases',  see  Railroads, 
Cent.  Dig.  }{  113&-U50;   Dec.  Dig.  «=»348.] 

9.  New  Tbial  <s=9lO!2— Gbounds— Nkwit  Dis- 
covEBED  Evidence— Diligence. 

A  motion  for  new  trial  on  the  ground  of 
newly  discovered  evidence  was  propeny  denied 
for  want  of  due  diligence  to  secure  the  testi- 
mony at  the  trial  where  the  moving  party  must 
have  known  that  an  issue  on  which  the  newly 
discovered  testimony  had  a  bearing  would  be 
presented  at  the  trial  which  took  place  several 
months  after  the  filing  of  the  suit,  especially 
where  the  party  had  before  the  commencement 
of  the  suit  opportunity  to  make  an  investigation 
of  the  facts. 

[Ed.  Note. — ^Por  other  cases,  see  New  Trial, 
Cent  Dig.  t  168 ;  Dec.  Dig.  <3=3l02.] 

AK)eal  frwn  Haskell  County  Court;  A.  X 
Smith,  Judge. 

Action  by  R.  W.  Cole  against  the  Kansas 
City,  Mexico  &  Orient  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

H.  <3.  McConnell  and  C.  B.  Long,  both  of 
Haskell,  for  appellant.  W.  H.  Murchlson, 
of  Haskell,  and  Theodore  Mack,  of  Pt. 
Worth,  for  appellee. 

BUCK,  J.  Suit  was  filed  by  plaintiff,  ap- 
pellee herein,  in  the  county  court  of  Haskell 
county  against  the  defendant  railway  com- 
pany for  damages  In  the  sum  of  ?500,  which 
It  was  claimed  was  the  amount  of  damages 
caused  to  his  automobile  by  being  struck 
by  one  of  defendant's  freight  trains.  The 
automobile  was  being  driven  by  the  plaintiff 
himself,  and  had  become  stalled  upon  de- 
fendant's track  at  a  crossing  on  one  of  the 
main  streets  in  the  town  of  Rule.  Plaintiff 
alleged  negligence  on  the  part  of  defendant 
In  the  following  respects:  (1)  That  the  train 
was  running  at  a  high  rate  of  speed  as  it  ap- 
proached the  depot,  which  was  near  where 
the  accident  occurred,  while  It  was  the 
duty  of  the  defendant  under  such  circum- 
stances to  run  Its  train  at  a  low  rate  of 
speed ;  (2)  that  the  defendant  saw,  or  could 
have  seen  by  the  exerdse  of  ordinary  care, 
the  peril  of  plaintiff  In  time  to  have  stopped 
said  train,  but  negligently  failed  to  do  so ; 
(3)  that  the  defendant  was  negligent  in  fall- 
ing to  keep  and  maintain  its  railway  crossing 
In  good  condition  for  public  travel  thereover, 
and  in  allowing  the  same  to  become  rough 
and  unsafe,  and  negligently  permitting  holes 
to  be  worn  in  said  roadbed  where  it  crosses 
the  line  of  railway,  and  that  thereby  plaln- 


tlfTs  automobile  was  roughly  and  Tlolentlr 
Jolted  and  lurched,  causing  the  engine  there- 
of to  stop. 

Defendant  answered,  denying  categorlcallT 
the  allegations  of  negligence  in  plaintiff's 
petition,  and,  further,  pleaded  contributory 
negligence  on  the  part  of  plaintiff  In  attempt- 
ing to  cross  the  track  in  front  of  an  ap- 
proaching engine  as  he  did.  The  cause  was 
submitted  to  a  Jury  on  special  issues,  and 
from  a  judgment  in  favor  ot  plaintiff  In  the 
sum  of  $600,  the  defendant  appeals. 

[1,  2]  Special  issne  No.  1,  submitted  at  the 
instance  of  the  plaintiff,  presented  the  issue 
of  discovered  peril,  and  the  Jury  found  in 
answer  thereto  that  the  servants  of  the  de- 
fendant In  diarge  of  the  train  discovered  the 
presence  of  the  antomoblle  on  the  track  In 
time  to  have  stopped  the  train,  and  there- 
by avoid  the  acddoit  Appellant's  first  as- 
signment is  directed  to  the  action  of  the 
court  in  submitting  this  issue  to  the  Jury, 
inasmuch  as  plaintifl's  petition  alleging  dis- 
covered peril  was  not  verified,  while  defend- 
ant's answer  specifically  denying  the  allega- 
tions of  plaintiff  on  this  point  was  verified ; 
while  the  virtual  repeal  by  the  Thlrty-Ponrth. 
Legislature  of  wliat  is  known  as  the  "Verified 
Pleading  Act,"  passed  by  the  Thirty-Third 
Legislature,  did  not  become  effective  until 
subsequent  to  the  trial  of  this  case.  Artlde 
1829,  before  amendment  by  the  Thirty-Fourth 
Legislature  read,  in  part,  as  follows: 

"Any  fact  so  pleaded  b^  the  defense  that  Is 
not  denied  by  the  plaintiff  shall  be  taken  *b 
confessed." 

And  it  is  urged  that  since  no  denial  was 
made  by  plaintiff  in  any  supplemental  or 
amended  pleading  of  the  allegation  in  de- 
fendant's answer  that  its  servants  in  duu«e 
of  the  train  did  not  discover  the  perilous 
position  of  plaintiff's  automobile,  that  as  to 
this  matter  no  issue  existed  to  I>b  sabmltted 
to  the  Jury,  but  the  court  should  have  found 
in  favor  of  defendant  a»  to  said  issue. 

We  think  the  issue  was  properly  presented 
by  the  pleadings,  and  that  plalndff,  having 
pleaded  discovered  peril  in  his  original  peti- 
tion and  the  defendant  having  denied  It  in 
its  answer,  the  plaintiff  was  not  then  re- 
quired to  replead  it  farther.  In  Railway  t. 
Pennington,  166  S.  W.  464,  Judge  Monrsund 
of  the  San  Antonio  Court  of  Appeals,  in 
referring  to  the  portion  of  article  ISSSd  above 
quoted,  says: 

"This,  of  course,  only  applies  to  facta  not  al- 
ready in  issue  by  virtue  of  plaintiS'a  allega- 
tions. To  allege  in  afiirmative  lanBuage  the  con- 
verse of  what  plaintifE  has  alleged  does  not 
constitute  new  matter  which  must  in  turn  be 
controverted." 

See,  also,  Memphis  Cotton  OU  Co.  v.  Trt- 
bert,  171  S.  W.  300;  T.  &  P.  Ry.  v.  Tomlln- 
son,  169  S.  W.  217.  Further,  the  right  of 
defendant  to  have  special  defenses  pleaded, 
and  not  denied  by  plaintiff,  taken  as  con- 
fessed, may  l>e  waived  by  failure  of  defend- 
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ant  to  call  the  attention  of  the  court  there- 
to in  dne  time  and  Invoke  his  action  thereon. 
S.  W.  Telegraph  &  Telephone  Co.  v.  Andrews, 
169  S.  W.  218.  The  assignment  is  overruled. 
[3,4]  The  second  and  third  assignments 
allege  erior  In  the  submlssioo.  of  the  issne, 
and  the  overraling  of  defendant's  objection 
thereto,  "Was  the  defendant  railway  com- 
pany guilty  of  negligence  In  colliding  with 
plaintiff's  automobile?"  to  which  issue  the 
Jury  answered.  "Yes."  It  is  urged  that  i^in- 
tlff  Iiaving  pleaded  the  spedflc  acts  of  neg- 
ligence relied  npon  by  him  for  his  recovery, 
It  was  reversible  error  for  the  trial  court  to 
instruct  the  Jury  upon  the  issue  of  negligence 
without  cdnflning  the  finding  to  the  specific 
acts  alleged..  We  think  the  issue  as  given  is 
subject  to  the  criticism  made.  Undoubtedly, 
it  is  proper  for  the  court,  in  the  Bubmissloo 
of  the  question  of,  negligence  to  the  Jury,  to 
limit  its  aK>licatioa  to  the  allegations  of 
plaintlfTs  petition,  as  farther  dreumscribed 
by  the  evidence,  end  not  to  allow  the  Jury 
to  speculate  or  surmise  as  to  grounds  of 
negligence  not  pleaded ;  but  Inasmuch  as  the 
Jury  found  in  answer  to  issue  No.  5  that  the 
defendant  failed  to  use  ordinary  care  to 
maintain  its  track  across  the  street  over 
which  plaintiff  was  traveling  at  the  time 
of  the  accident  in  such  a  condition  that  it 
would  be  reasonably  safe  for  persons  travel- 
ing along  or  across  said  street  in  auto- 
mobiles, or  otherwise,  to  cross  said  track; 
and  inasmuch  as  ia  answer  to  issue  No.  6 
they  further  found  that  the  condition  of  de- 
fendant's track  at  the  place  of  crossing 
caused  plaintiffs  automobile  to  stop  and 
stall  npon  the  railway  in  front  of  the  ap- 
proaching train,  and  inasmuch  as  in  answer 
to  special  Issue  No.  1  submitted  by  defendant 
the  Jury  found  that  the  plaintiff  was  not 
guilty  of  contributory  negligence  "in  going 
npon  the  railway  track  at  the  time  and  un- 
der the  circumstances  shown  in  this  case," 
and  in  answer  to  special  issue  No.  2  sub- 
mitted by  defendant  they  further  found  that 
plaintiff  was  not  guilty  of  negligence  in  con- 
nection with  the  stopping  of  his  car  upon 
the  track  of  the  defendant  railway  company, 
and  in  answer  to  special  Issue  No.  3  that  be 
was  not  guilty  of  contributory  negligence  in 
falling  to  apply  gasoline  to  the  engine  of  his 
automobile  after  the  same  had  stopped  on 
the  track,  we  are  of  the  opinion  the  error  is 
harmless.  By  the  findings  mentioned  the 
Jury,  In  effect,  found  that  the  condition  of 
the  crossing  was  the  direct  cause  of  plain- 
tiff's automobile  stopping  on  the  track,  and 
that  said  condition'  was  caused  by  the 
negligence  of  defendant,  and  that  plaintiff 
was  not  guilty  of  contributory  negllgeucie  in 
any  of  the  respects  alleged.  Therefore,  if 
the  charge  above  given  is  sabject  to  the 
criticism  of  being  too  general,  yet,  by  fur- 
ther findings,  the  Jury  have  answered  spe- 
cifically issues  which  are  sufficient  to  sup- 
port the  Judgment.  Therefore  the  assign- 
ments are  overruled. 


[B-7]  CH>Jectii»i  lii  urged  In  the  fourth 
assignment  to  the  submission  of  IssuA  No.  5, 
to  wit; 

"Did  the  defendant  use  ordinary  care  to  main- 
tain its  track  across  Main  street  in  the  town 
of  Rule  in  such  a  condition  that  it  would  be 
rensonably  safe  for  persons  traveling  along  or 
across  said  street  in  automobiles,  or  otherwise, 
to  cross  said  track?' 

It  is  nrged  that  it  is  immaterial  for  the 
Jnry  to  find  an  answer  to  this  special  is- 
sue, because  the  only  issue  necessary  to  be 
determined  is,  whether  or  not  the  failure  to 
maintain  said  track  in  the  condition  referred 
to  was  the  direct  or  proximate  cause  of  the 
injuries  complained  of  by  plaintiff.  We  fail 
to  see  any  merit  in  this  assignment  While 
It  is  true  that  before  the  Jury  could  be 
authorized  to  find  a  defendant  liable  for  a 
given  act  of  negligence,  it  would  be  necessary 
to  further  establish  that  such  negligence  was 
the  proximate  cause  of  the  injury  complain- 
ed of;  yet  the  court  is  not  required  nor  is 
it  proper  to  submit  all  the  questions  in- 
volved, or  even  all  the  questions  pertaining  to 
alleged  negligence  of  defendant,  in  one  is- 
sue. It  certainly  was  an  Issue  properly  to. 
be  submitted  to  the  Jury,  as  to  whether  the 
crossing  was  maintained  by  defendant  in  a 
reasonably  safe  condition  for  persons  in  auto- 
mobiles using  the  same,  and  that  question 
has  been  answered  by  the  Jury  adversely  to 
appellant  Then  It  was  further  an  issue 
whether  or  not  such  negligence  in  maintain- 
ing the  crossing  as  it  was  maintained  was  a 
proximate  cause  of  plaintiff's  damage.  No 
charge  was  requested  by  defendant  submit- 
ting the  issue,  nor  was  any  definition  of 
proximate  cause  requested,  and  we  think 
that  since  the  Jury  has  by  a  process  of 
elimination,  removed  every  probable  cause 
of  the  accident,  except  the  defendant's  neg- 
ligence, that  the  failure  of  the  court  to  fur- 
ther charge  npon  this  question,  either  by  sub- 
mission of  a  further  Issue,  or  by  defining 
proximate  cause,  or  by  both,  does  not  cou- 
stitnie  prejudicial  error.  This  conclusion  is 
further  strengthened  by  the  fact  that  In  its 
objections  to  the  submission  of  issue  No.  4, 
defendant  urged  tlie  error  of  submission  upon 
the  grounds: 

"(a)  Said  issue  is  not  confined  to  anv  issue  of 
negligence  disclosed  by  plaintiff's  pleadings: 
(b)  ue  only  issue  of  aeghgence  u^on  which  is- 
sue is  joined,  so  far  as  deicndant  is  concerned, 
is  whether  or  not  the  defendant,  Its  agent  or 
employes,  discovered,  or  by  the  exercise  of  rea- 
sonable diligence  could  have  discovered,  the 
presence  of  the  plaintiff's  automobile  upon  its 
track  in  time  to  hove  avoided  tile  Injury,  and 
whether  or  not  defendant  maintained  its  track 
and  roadbed  at  tbe  place  where  the  public  street 
in  tbe  town  of  Rule,  Tex.,  crossed  the  ssmej  in 
such  condition  aS  that  it  was  reasonably  safe  for 
travel  crossing  the  same." 

Defendant  having  admitted,  and  having 
even  urged,  that  it  was  an  issue  as  to 
whether  the  defendant  maintained  Its  track 
and  roadbed  at  the  place  specified  in  such 
condition  as  that  it  was  reasonably  safe  for 
travel  along  the  same,  cannot  be  heard  to 


Digitized  by 


Google 


140 


188  SOUTHWBSTBRN  KEPORTBE 


(Tex. 


complAln  that  tbe  contt  did  mbmlt,  in  eflP«ct, 
that  Issue. 

[8]  The  fifth  assigninent  complains  that: 

"The  verdict  of  the  Jury  is  unsupported  by  the 
evidence,  for  the  reason  that  there  is  no  evi- 
dence of  record  showing,  or  tending  to  show, 
that  defendant  did  not  use  ordinary  care  to 
maintain  its  track  in  a  reasonably  safe  condi- 
tion for  persons  traveling  or  crossing  the  same," 
etc 


We  cannot  agree  to  this  contention.  W. 
F.  liooper,  wbo  waa  defendant's  section  fore- 
man at  the  time  of  the  trial  and  was  a  sec- 
tion hand  at  the  time  of  tbe  accident,  tes- 
tlfled  that  every  morning  the  section  crew 
placed  cinders  at  this  crossing;  that  on  ac- 
count of  tbe  beavy  travel  over  tbe  crossing, 
tbe  cinders  would  blow  ont;  that  they  put 
cinders  on  this  crossing  oii  the  morning  before ' 
the  accident  and  the  morning  thereafter.  He 
farther  testified  that  It  was  true  that  some 
material  might  have  been  used  which  would 
not  so  readily  blow  away.  Further,  the  tes- 
timony of  plaintUT  and  other  witnesses  tend- 
ed to  show  that  in  addition  to  there  being 
"chug  holes"  and  other  inequalities  in  tbe 
crossing,  caused  by  tbe  absence  of  snffident 
fill,  the  boards  placed  next  to  the  rails  bad 
become  warped  and  broken.  Furthermore, 
defendant,  as  stated  In  the  consideration  of 
the  fourth  assignment,  having  admitted  that 
the  pleadings  and  evidence  did  Justify  tbe 
submission  of  the  Issue  of  defendant's  fail- 
ure to  keep  its  track  in  good  condition  for 
travel,  is  In  a  poor  position  to  now  attack 
the  finding  of  tbe  jury  opon  this  question 
as  being  unsupported  by  the  evidence. 

[9]  Appellant,  In  its  sixth  assignment,  urg- 
es the  court  erred  in  not  granting  it  a  new 
trial  on  account  of  newly  discovered  evidence. 
The  new  evidence  relied  on  is  set  forth  in 
tbe  affidavits  of  two  automobile  experts  who 
depose  that,  subsequent  to  the  trial  and  at 
the  instance  of  defendant,  they  went  out  to 
Rule  from  Haskell  and  examined  the  auto- 
mobile which  was  in  plaintiff's  garage,  and 
apparently  in  the  condition  it  was  immediate- 
ly after  the  accident,  and  carefully  deter- 
mined tbe  cost  of  putting  said  automobile 
In  as  good  condition  as  it  was  Immediately 
prior  to  the  accident,  and  that  said  cost 
would  not  exceed  $306.35.  We  do  not  think 
that  appellant  shows  due  diligence  to  se- 
cure this  character  of  testimony  at  tbe  time 
of  tbe  trial.  It  Is  true  that  in  its  verified 
motion  for  new  trial  counsel  for  defendant 
states  that  up  to  the  time  of  the  trial  de- 
fendant did  not  know  that  plaintifTs  auto- 
mobile had  not  been  repaired,  and  that  It 
Still  remained  in  tbe  damaged  condition,  but 


reascmably  8tip{)oeed  that  It  bad  long  since 
lieen  repaired  and  restored  to  a  running  con- 
dition;   and  that  upon  plalntlfTs  testifying 
that  his  antomoblle  was  In  bis  garage  and 
in  the  same  condition  as  It  was  Immediately 
subsequent  to  the  accident,   defendant,    as 
soon  ttiereofter  as  It  reasonably  could,  caus- 
ed these  two  experts  to  go  to  Rule  and  ex- 
amine said  automobile   and   determine  tbe 
coat  of  repairing  the  same,  ao  tliat  It  would 
be  in  as  good  condition  as  before  the  acci- 
dent.    We  think,  unquestionably,  defendant 
must  have  known  that  it  would  be  an  issue  as 
to  the  probable  cost  of  repairs  to  the  automo- 
bile in  question,  and  that  its  failure  to  make 
the  proper  investigation  during  the  time  in- 
tervening between  the  filing  of  tbe  suit,  No- 
vember 11,  1914,  and  the  trial  of  this  cause, 
March  8,  1915,  does  not  make  tbe  showing 
of  diligence  required  as  to  newly  discovered 
evidence.     Moreover,  plaintiff.  In  a   contro- 
verting affidavit,  not  only  Bpeclflcally  denies 
that  his  automobile  was  damaged  lees  than 
$500,  as  found  by  the  verdict  of  the  Jury, 
but  further  states  and  shows  that  on  the 
day  after  the  accident,  to  wit,  October  21, 
1914,  tbe  plaintiff  went  to  tbe  defendaut's 
local  agent  in  the  town  of  Rule  and  requested 
him  to  notify  the  proper  parties  to  send  a 
proper  and  competent  person  to  make  a  thor- 
ough Inspection  of  tbe  nature  and  extent 
of  the  damages  to  bis  car,  to  tbe  end  that 
bis  dalm  for  damages  thereto  might  be  ad- 
Justed;    that  tbe  local  agent  signified  that 
be  would  Immediately  notify  the  proper  au- 
thorities:   that  the  automobile  was  left  in 
the  exact  condition  as  It  was  immediately 
after  tbe  accident  alongside  of  defendaut's 
railway  until  the  22d  or  23d  of  October,  when 
Ed   Mobly,   the  claim   agent  of  defendant, 
came  to  Rule,  talked  to  plaintlCT  and  other 
witnesses,  and  made  a  thorough  tavestigation 
and  minute  Inspection  of  damages  done  to 
the  automobile;    that  after  the  accident  to 
plaintiff's  car  and  after  the  car  bad  been  mov- 
ed to  plaintiff's  home,  It  bad  been  kept  in 
his  garage   In  sight  of   defendant's  station 
at  Rule  and  vrithin  300  or  400  yards  of  its 
railway  track  where  tbe  accident  occurred. 
Other  averments  are  contained  in  this  con- 
troverting affidavit  which  tend  to  discredit 
defendant's  claim   of  diligence;    but   suffi- 
cient has  been  shown,  we  think,  to  Justify 
us  in  holding  that  tbe  trial  court  did  not 
err  in  overruling  tbe  motion  for  new  trial 
on  account  of  the  showing  made  by  defendant 
as  to  newly  discovered  evidence. 

E'ihding  no  reversible  error  in  the  record 
and  judgment  of  tbe  trial  court,  the  Judgment 
is  in  all  things  affirmed. 


Digitized  by 


Google 


Tex.) 


HOECKBR  ▼.  STATE 


141 


JONBS  T.  STATD.  (Ma  8046.) 

(Goart  of  Criminal  Appeals  ot  Texas.    Feb.  16, 
1918.) 

1.  HoiuciDK  «a»382  —  RevIbw  —  Wsxoht  of 
Btidehck. 

The  verdict  finding  defendant  guilty  of  mur- 
der cannot  be  disturbed ;  there  being  evidence 
warranting  titis,  and  conflicting  evidence  of 
self-defense. 

[Ed.  Note.— IVr  other  cases,  see  Homicide, 
Gent.  Dig.  H  i39&-704;  Dec.  Dig.  <S=3332.] 

2.  HouioiDE  4tss>80D  —  Mansu.x}qbtbi  —  In- 

STBlrCTIONS. 

Refusal  to  charge  on  manslanghter  is  prop- 
er ;  the  evidence  raising  only  the  issdes  of  mup- 
der  and  Bdf-defense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
CJent  Dig.  H  649.  650.  652-655;  Dec.  Dig. 
«=»309.] 

3.  Cbixinal  Law  «=>1168  —  Ebsob  Patok- 
abi£— evidenck. 

Defendant  alone  testifying  that  deceased 
had  a  knife  and  was  attacking  him  therewith, 
thongh  there  was  no  evidence  of  one  being 
found,  the  state's  testimony  of  deceased  being 
in  the  habit  of  whittling,  and  a  whittled  stick 
being  found  at  the  place,  was  fovoxable,  rather 
than  prejadidal,  to  defendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  754,  SOSSTMSO,  3137-3148 ; 
Dec.  Dig.   «=»119B.l 

4.  CiiimNAL  Law  «=»730— Trial— ABOUMmrr 

OF  D»rBICT  AlTOBIWY— OB3E0T1ON— ACTION 
BT    COUBT. 

Defendant  not  having  requested  an  in- 
struction to  disregard  argument  of  the  district 
artorney,  it  is  enough  that  the  court  on  objec- 
tion,  reprimanded  said  attorney. 

[Ed.  Note.— S>3r  other  cases,  see  Criminal 
Law,  Gent  Dig.  S  1603:    Dec.  Dig.   «=»730.J 

5.  CBnaNAX  Law  «s3596,  60S— Comtintjancx 
—  Absent  Witnesses  —  Diligence  —  In- 
admissibu  tbbtncdnt. 

Refusal  of  continnance  for  absence  of  wit- 
nesses is  proper;  the  proposed  testimony  of 
one  of  them  b^ing  inadmissible,  and  diligence 
as  to  the  other  not  being  shown. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  1311,  1323-1327,  1935-1341 ; 
Dec  Dig.  «=>69&,  59&] 

Appeal  from  District  Court,  Nacogdoches 
County;  L.  D.  Oulnn,  Judge. 

Peter  Jones  was  convicted,  and  avpeaia. 
Affirmed. 

J.  M.  Bfarshall,  of  Nacogdoches,  for  appel- 
lant C.  C.  McDonald,  Asst  Atty.  Gen.,  for 
tlie  State. 

PRENDBRGAST,  P.  J.  Appellant  was 
convicted  of  mnrder,  and  his  punishment  as- 
sessed at  eight  years  in  the  penitentiary. 

[1]  The  evidence  presented  two  issues — one, 
on  behalf  of  the  state,  of  murder;  the  oth- 
er, oil  MbaU  of  appellant,  self-defense.  The 
evidence  on  behalf  of  the  state  was  sufficient 
to  Jnstlfy  the  Jury  to  convict  him  of  murder. 
Evidently  the  jury  believed  that  theory,  and 
did  not  believe  appellant's  claimed  self-de- 
fense. Tills  was  a  question  for  the  jury,  and 
we  cannot  disturb  the  verdict. 

[Z]  Appellant  has  a  bill  complaining  that, 
after  the  court  had  charged  the  jury  as  to 
the  law  of  the  case,  and  liefore  they  had  re- 


tired, he  ezce^ed  to  the  oonrt's  refnsal  to 
afiarmatively  charge  on  manslaughter,  stating 
that  it  was  raised  by  the  evidence  in  the 
case.  This  bill  on  Its  face  shows  that  his 
obJectioDB  cune  too  late,  bnt,  wliether  they 
did  or  not,  the  evidence  did  not  raise  the  Is- 
sue of  manslaughter,  but  did  that  of  mnrder 
and  self-defense  only.  Therefore  the  court 
committed  no  error  In  omitting  to  charge,  or 
refusing  to  charge,  on  that  subject.  Branch's 
Criminal  Law,  i  606,  and  authorities  there 
dted  by  him, 

[3]  Appellant  has  another  Mil  to  tills  ef- 
fect, that  on  ttie  trlftl  Mr.  Lay  was  permit- 
ted to  testify  that  deceased  was  In  the  habit 
of  whittling  around  the  mill  wliile  at  his 
\YOrk,  and  that  there  was  found  near  where 
deceased  lay  a  small  stick  or  jidece  of  board, 
eme  end  of  whidi  had  been  cut  or  whittled 
upon.  His  objection  to  this  testimony  was 
that  it  was  immaterial  and  prejudicial  to  his 
rights.  This  bill  shows  no  error,  even  If  it 
is  considered.  Appellant  alone  testlfled  that 
deceased  had  a  knlf^  and  was  attacking  him 
therewith  at  the  time  be  killed  him.  The 
evidence  does  not  disclose  that  any  knife 
was  found  on  or  about  ills  person  at  the 
time.  It  occurs  to  us  that  the  testimony  of 
Mr.  Lay  to  which  he  objected  was  In  his  fa- 
vor, and  not  against  him. 

[4r]  In  another  bill  he  complains  of  a  very 
brief  statement  in  the  argument  of  the  dis- 
trict attorney.  The  bill  shows  that,  when 
he  objected  to  it,  the  court  reprimanded  the 
district  attorney.  He  requested  no  other  in- 
structlone  not.  to  consider  that  argument 
The  argument  of  the  district  attorney  would 
have  presented  no  ground  of  reversal,  even  if 
the  Judge  liad  not  rcgprlmanded  him. 

[J]  The  court  did  not  err  in  overruling  his 
motion  for  a  continuance.  The  proposed  tes- 
timony of  his  wife,  whom  he  claimed  as  one 
of  his  absent  witnesses,  would  have  been  In- 
admissible. The  testimony  of  the  other  wit- 
ness, we  think,  would  not  have  been  admis- 
sible. The  bill  and  motion  for  a  continu- 
ance do  not  show  sufficient  diligence  as  to 
him.  Giles  V.  State,  66  Tez.  Cr.  R.  638,  148 
S.  W.  817. 

The  court  gave  his  only  requested  charge 
which  should  have  been  given.  No  error  Is 
presented  which  would  authorize  tUs  court 
to  reverse.  , 

The  judgment  to  therefore  afDnned 


HOECEER  V.    STATB.      (No.   895&) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  16, 
1916.) 

1.  Homicide  «sa810— Assault  to  Mubueb- 
iNSTBtJcnowe— BviDKNOE. 

Where  tlie  evidence  upon  an  indictment  for 
assault  with  intent  to  murder  showed  that  the 
assaulted  party  and  another  by  consent  engaged 
in  a  fist  fight,  that  the  assaulted  party  knoclced 
the  other  party  doWn  and  showed  an  intention 
to  inflict  further  injury  on  him,  when  defend- 
ant and  odiers  interfered,  that  the  assaulted 
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party  -when  It  was  all  over  had  been  cut  with 
some  instrument,  that  he  accused  defendant  of 
cutting  him,  and  that  defendant  went  into  it  as 
a  friend  of  the  party  first  assaulted,  a  charge  of 
assault  with  intent  to  murder  was  justiiied. 

[Ed.   Note. — £V>r   other  cases,   see  Homicide, 
Cent  Dig.  {{  657-661 ;    Dea  Dig.  «=»310.] 

2.  HOMIOISC  «=3307— AOOBATATBD  ASS^TTUV- 
IH8TEU0TI0N8— BTIDBHCS. 

On  such  evidence,  a  charge  on  aggravated 
assault  was  properly  submitted. 

[Ed.   Note. — For  other  cases,  see   Homicide, 
Omt.  Dig.  It  688-641;    Dec  Dig.  «=»307.] 

3.  HoiaciDK   4s>306— Pbincipals  —  INSTBUO- 

nONS— BVIDBNOB. 

On  such  evidence,  a  charge  on  principals 

was  properly  submitted. 

[Ed.   Note. — For  other   cases,   see  Somidde, 
Cent.  Dig.  g  637;    Dec  IMg.  «=>30G.] 

4.  howcidk  l3=>801— aoqbavated  assault— 
Instbuctxons. 

In  such  ease  where  the  party  assaulted  had 
himself  assaulted  another  party  and  where  it  was 
claimed  t^t  defendant  came  to  the  rescue  of 
such  other  party,  instructions  on  assault  to 
murder  and  aggravated  assault,  not  stating  that 
ddendant  might  defend  not  only  himsdf,  but 
the  party  first  assaulted  under  the  rule  of  self- 
defense,   were  erroneous. 

[E!d.  Note.— For  other  cases,  see  Homicide, 
Gent  Dig.  SS  624,  633;   Dec  Dig.  «=»301.] 

6.  HOHICIDK  «=>301— AOOBAVATXD  ASaAXTLtD— 

iNSTKrcnoNB. 

On  the  evidence  under  sudk  indictment 
an  instruction  that  although  the  Jury  believed 
that  the  complaining  witness  was  assaulted  by 
some  one  and  that  defendant  made  or  assisted 
in  the  assault,  was  erroneous,  in  failing  to 
state  affirmatively  that  if  defendant  interfered 
solely  to  separate  them,  he  was  guilty  of  no 
offense 

[£d.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {{  624,  633 ;    Dec  Dig.  <S=»301.] 

6.  HoiCtCIM    «=»30S— iNaTBTJCTIONS— Pbinoi- 
FAI.S. 

On  the  evidence  under  such  indictment  a 
ebarge  that  in  passing  on  defendant's  guilt  it 
must  be  considered  from  his  standpoint  alone 
and  measured  bv  the  .intent  which  he  acted 
on,  and  not  by  tne  intent  of  any  other  person, 
unless  defendant  knew  of  such  intent  and  acted 
thereon,  but  failing  to  charge  that  if  the  offense 
was  committed  by  another,  and  defendant  did 
not  know  of  such  other  unlawful  intent  and  did 
not  aid  therein,  he  would  not  be  a  principal, 
was  erroneous. 

[Ed.  Note.— BV>r  other  cases,  see  Homicide, 
Cent  Dig.  |  637;    Dec  Dig.  <S=»305.] 

7.  homioidb  ^=9301— asobavatkd  assault— 
Instbuctions— ^xf-Defense. 

On  evidence  under  such  indictment,  the 
defendant  was  entitled  to  a  charge  that  any 
person  other  than  the  party  about  to  be  in" 
jured  might  by  necessary  means  prevent  the 
commission  of  the  offense  and  use  the  same 
force  in  preventing  injury  as  the  person  about 
to  t>e  injured,  and  that  if  the  person  assaulted 
was  then  attacked  or  about  to  attack,  .another 
and  defendant  interfered  to  prevent  such  an  at- 
tack, he  might  use  all  the  force  necessary  to  pre- 
vent such  an  attack. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  fg  62t,  883;    Dec.  Dig.  «=>301.] 

Appeal  from  District  Court,  Bexar  Coun- 
ty; W.  S.  Anderson,  Judge. 

Edgar  Hoecker  was  convicted  of  aggravat- 
ed assault  and  battery,  and  he  appeals.  Re- 
yersed  and  remanded. 


ChambeiB  ft  Watson,  of  San  Antonio,  tor 
appellant.  C.  a  McDiwald,  Asat  Mty.  Gen., 
for  the  State. 

DAVIDSON,  J.  Under  •  an  indictment 
charging  assault  with  Intent  to  nturder  ap- 
pellant was  allotted  a  fine  of  $350  by  tbe 
verdict  of  the  Jury  under  a  oonvlctlon  of  ag- 
gravated assault  and  battery. 

[1-1]  The  confusion  brou^t  about  l>y  the 
tacts  incidental  to  and  a  part  of  this  transac- 
tion leaves  the  case  with  several  issues.  The 
court  submitted  to  the  Jury  assault  to  mor- 
der  and  aggravated  assault,  and  also  gave 
a  charge  on  principals.  The  state's  case 
justified  the  charge  given  by  the  court,  so 
tax  as  the  Issues  are  concerned. 

Briefly  stated,  it  was  shown  by  the  prose- 
cution that  Ackerman,  the  assaulted  party, 
and  Semlinger  bad  a  short  conversation  In 
regard  to  the  fbct  that  Ackeiman  had  ac- 
cused Semlinger  of  whistling  at  his  (Acker- 
man's)  sisters  at  a  dance  two  weeks  prior  to 
the  occasion  of  this  trouble  Upon  the  in- 
vltatlMi  of'  Semlinger,  Ackerman  went  out- 
side  of  the  house  where  the  social  function 
was  in  progress  into  the  yard,  and.  It  seema^ 
undertook  to  engage  In  a  personal  difficulty 
there^  but  for  seme  reason  they  went  oat 
farther  Into  the  road  and  engaged  in  a  per- 
sonal combat  Ackerman  knocked  Sem- 
linger down  and  gave  some  evidence  of  the 
fact  that  he  intended  to  Inflict  farther  tojnry 
upon  Semlinger,  who  was  lying  on  his  bade 
on  account  of  the  blow  from  Ackerman.  This 
was  a  flst  fight..  At  this  stage  of  the  proceed- 
ing several  parities,  including  defendant,  in- 
terfered. The  fight  stopped,  and  Ackerman, 
when  It  was  all  over,  had  been  cut  with  a 
knlffe  or  razor  or  some  instrument  by  some 
one  of  the  parties.  Ackerman  testifies  that 
defendant  cut  him,  and  that  one  of  the  others 
kicked  him  in  the  stomach,  and  two  of  them 
got  him  by  the  heed  and  bumped  his  bead 
against  the  ground.  The  theory  of  the  state 
further  was  that  these  parties  being  frloids 
of  Semlinger,  they  went  into  it  of  their  own 
volition  and  engaged  In  the  fight,  and  upon 
this  theory  the  court  submitted  the  law  of 
principals,  on  the  theory  that  possibly  these 
parties  acted  together  in  the  trouble  which 
resulted  In  the  cutting  or  stabbing  of  Adcer- 
man. 

[4,  t]  In  the  court's  diarge  upon  aggravat- 
ed assault  and  assault  to  murder — and  we 
are  dealing  now  with  aggravated  assault, 
because  that  Is  the  offense  of  which  appellant 
was  convicted — the  court  limited  the  law  of 
self-defense  to  that  of  an  attack  upon  mat- 
ters producing  reasonable  expectation  or 
fear  of  death  or  serious  bodily  harm.  There 
was  no  theory  In  this  case,  as  we  understand 
it,  that  the  injured  pai-ty  liad  made  any  atr- 
tack  (»  defendant.  The  attack  he  made  was 
in  knocking  Semlinger  down,  and  If  apjoel- 
lant  was  connected  with  the  difficulty  in  any 
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way,  It  wHB  by  reason  of  the  fact  that  he  at< 
tacked  Actcerman  because  of  that,  and  that 
he  was  In  the  conspiracy  with  Semllnger 
to  bring  on  the  dlfflcnlty.  That  was  the 
state's  theory,  and,  of  course,  the  coart 
ahoold  have  sabmitted  the  state's  theory, 
bat  the  Jory  should  have  been  told  tn  submit- 
ting the  defense  of  assault  to  murder  and 
aggravated  assault,  In  Its  limitation  as  to 
self-defense,  that  he  had  a  right  to  defend 
not  only  himself,  but  to  defend  the  other 
man  nnd«r  the  law  ot  self-defense,  U  that 
qneeti<m  was  raised.  Appelant  had  not  been 
attacked  by  Ackerman,  but  Semllnger  had 
been,  and  one  of  the  theories  was  that  de- 
foidant  came  to  the  rescue  of  Semllnger, 
and  not  Iiimself.  The  charge  in  this  respect 
was  wrong,  and  an  exception  was  reserved 
to  It.  COtmtercharges  were  asked  on  other 
questions,  which  were  refused  after  exer- 
tion bad  been  reserved. 

[•}  Am<»g  other  things,  the  court's  charge 
te  critldaed  under  proper  exception  that  It 
failed  to  charge  affirmatively  the  defense  of 
the  defendant  in  that  he  Interfered  solely  for 
tbe  purpose  of  separating  Kmest  Ackerman 
and  Paul  Semllnger,  and  failed  to  teU  the 
Jary  that  in  such  ev«it  the  defendant  would 
be  guilty  of  no  offense,  and  because  the  court 
in  his  charge  on  prtncli>al8  failed  to  tell  the 
Jury  that  if  an  offense  was  c(»nmitted  by 
another  and  defendant  did  not  know  the  un- 
.  lawful  Intent  of  tbe  other,  and  did  not  aid 
or  encourage,  he  would  not  be  a  principal. 
We  think  this  exception  to  the  charge  was 
well  taken  under  the-  facts,  and,  without  re- 
peating the  charge  in  full  as  asked  by  the 
defendant,  which  was  refused,  it  embodied 
this  idea,  that  although  the  Jury  should 
believe  from  the  evidence  that  Ackerman  was 
assaulted  by  sMue  one  at  the  time  and  place 
alleged  in  the  indictment,  and  tiiat  the  de- 
fendant made  or  assisted  another  or  others 
In  making  such  assault,  in  passing  upon  his 
gnilt  or  innocence,  it  must  be  viewed  from 
his  standpoint  alone,  and  his  culpability 
must  be  measured  by  the  Intent  vrlth  which 
he  acted,  and  not  from  or  by  the  intent  of  any 
other  persoa,  unless  he  knew  of  such  intent 
on  the  part  of  the  other  i)erson  and  ac- 
qniesced  therein  and  acted  upon  it 

[7]  H0  further  asked  the  charge,  which 
was  refused,  that  any  person  other  than  thia 
party  about  to  be  Injured  may,  by  the  use  of 
necessary  means,  prevent  the  commission  of 
tbe  offense,  and  may  use  the  same  force  and 
resort  to  the  same  means  in  repelling  the  ag- 
gression and  preventing  the  injury  as  the 
person  about  to  be  injured ;  and  he  further 
asked  the  court  to  instruct  the  jury  if  they 
should  find  from  the  evldmce  that  at  the 
time  Ackerman  was  cut  and  injured  he  was 
tlien  attacking  or  about  to  attack  or  injure 
Paul  SemUnger,  and  the  defendant  inter- 
fered to  prevent  such  atta^  or  Injury,  he 
would  hare  the  eight  under  the  law  to  use 


all  the  force  necessary  to  prevent  sucb  In- 
jury or  attack;  and  if  they  should  so  find 
from  the  evidence  or  have  a  reasonable  doubt 
thereof,  the  defendant  should  be  acquitted. 
These  charges,  we  think,  under  the  facts 
Introduced,  should  have  been  given.  The 
state's  theory,  of  course,  was  given,  and 
ought  to  have  been  given,  to  the  effect  that 
If  the  defendant  and  Semllnger  acting  to- 
gether brought  about  this  difficulty,  or  he 
was  aiding  Semllnger  in  bringing  on  the  dif- 
ficulty which  resulted  in  the  cutting  or  stab- 
bing of  Ackerman,  he  would  be  guilty  as  a 
principal;  but  if  he  interfered  as  a  peace- 
maker to  prevent  farther  fighting,  be  should 
be  acquitted ;  or  if  he  came  upon  the  scene 
and  as  he  viewed  it  at  the  time  Acfeerman 
had  knocked  Semllnger  down  and  was  in 
the  act  of  jumping  on  him  and  beating  him, 
and  he  acted  for  the  purpose  of  relieving  the 
situation,  Ackerman  being  a  much  larger 
man  than  Semllnger,  he  was  entitled  under 
the  law  to  use  all  necessary  force  to  prevent 
the  injury  to  Semllnger,  the  same  as  IC 
Ackerman  had  attacked  the  defendant. 
These  matters  were  raised  by  the  evidence 
pertinently,  and  should  have  been  given  in 
charge  to  the  Jury. 

For  these  reasons,  the  Judgment  is  revers- 
ed, and  the  cause  remanded. 


GRIGSBT  V.  STATD.     (No.  8957.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  16, 
1916.) 

Ckiminai,  Law  $=91020—  Appbal  —  OotJNTT 

COUBTS— JUWSDICTION. 

On  appeal  from  a  corporation  court  to  tbe 
county  court,  the  county  court's  judgment  is 
final  under  Code  Cr.  Proc.  1911,  art.  8"  (Ver- 
non's Ann.  Code  Cr.  Proc  1916,  art.  87),  where 
the  fine  assessed  is  not  over  $100,  and  an  appeal 
therefrom  must  be  dismissed. 

[Ed,  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  !§  257S-2580;    Dec.  Dig.  <©=» 

Appeal  from  Bexar  County  Court;  Nelson 
Lytle,  Judge. 

James  Grlgsby  was  convicted  in  corpora- 
tion court,  and  on  appeal  to  the  county  court 
a  fine  of  $100  was  Imposed,  and  he  appeals. 
Appeal  dismissed. 

C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 

State. 


DAVIDSON,  J.  Appellant  appealed  his 
case  from  the  corporation  court  to  the  coun- 
ty court  in  which  latter  court  the  case  was 
tried  de  novo,  and  a  fine  of  $100  imposed. 

Moticm  is  made  to  dlmnJBs  the  appeal  be- 
cause this  judgment  is  final,  not  being  In  ex- 
cess of  $100.  This  Is  a  correct  motion  under 
article  87  of  the  Code  of  Criminal  Procedure 
1911.  See  volume  2  Vernon's  Criminal  Stat- 
utes,- art.  87,  and  note  containing  a  great 
number  of  decisions  upon  this  question.    That 
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statute  requires  floallty  of  judgment  in  the 
bounty  court  where  the  fine  is  not  in  excess 
of  $100. 
The  appeal  therefore  will  be  dismissed. 


SPARKS    V.  STATE.     (No.   3934.) 

(Court  of  Criminal  Appeals  of  Texas.     Feb.  2, 

1916.     On  Motion  for  Rehearing,  Feb.  16, 

181&) 

1.  CanniTAL  liAW  ^3>1087— ApfeaIt-Rbcord 
—  SaowiNa  RBOosmzAHCs  ob  Confine- 
ment. 

To    confer    jurisdiction    on    the    Court   of 

Criminal  Appeals,  the  record  on  appeal  from  a 

conviction    must   disclose   that   a   recognixance 

was  given,  or  that  defendant  is  in  jail  and  has 

been  continuously  confined  therein. 
[Ed.    Note.— For    other   cases,    see   Criminal 

Law,  Cent.  Dig.  §{  2770-2781,  2784;   Dec.  Dig. 

<S=»1087.] 

On  Motion  for  Rehearing. 

8.  XVteAFoiia  «s»17  —  Oabktinq  Pistoi.  — 
Place. 

The  evidence,  not  showing  defendant  was 
off  the  premises  on  which  he  lives,  does  not 
authorize  a  oonviction  of  unlawful!;  carrying 
a  pistoL 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent.  Dig.  §S  20,  22-33;    Dee.  Dig.  «=»17.] 

Appeal  from  Wichita  County  Court;  Har- 
Tey  Harris,  Judge. 

Johnle  Sparks  was  convicted,  and  appeals. 
Reversed  and  remanded. 

Ralph  P.  Mathis,  of  WichlU  Falls,  for  ap- 
pellant. C.  OL  M<j><mald,  Asst  Atty.  Gen., 
for  the  State. 

HARPER,  3.  Appellant  was  convicted  of 
unlawfully  carrying  a  pistol,  and  his  punish- 
ment assessed  at  30  days'  confinement  In  the 
county  jail. 

[1]  The  Assistant  Attorney  General  moves 
to  dismiss  the  appeal,  there  being  no  re- 
cognizance in  the  record,  and  it  not  affirma- 
tively appearing  by  the  record  that  appellant 
is  in  jail.  The  record  must  disclose  that  a 
recognizance  has  been  given,  or  that  the  ap- 
pellant is  in  jail  and  has  been  continuously 
confined  therein,  to  confer  jurisdiction  on  this 
court.  McHenry  v.  State,  42  Tex.  Cr.  R.  469, 
60  S.  W.  880;  Harris  v.  State,  2  Tex.  App. 
184;  Brinson  v.  State,  180  S.  W.  776,  and 
cases  collated  imder  article  918  of  Vernon's 
Ann.  Code  O.  Proc: 

The  appeal  Is  dismissed. 

DAVIDSON,  3.,  not  present  at  consultation. 

On  Motion  for  Rehearing. 

HARPER,  J.  On  a  former  day  of  this  term 
this  case  was  dismissed  because  the  record 
contained  no  recognizance,  and  did  not  af- 
firmatively show  that  appellant  was  confined 
in  jalL  Attached  to  the  motion  for  reinstate- 
ment is  the  certificate  of  the  clerk  to  an  or- 
der, omitted  from  the  original  transcript, 
showing  that  appellant  failed  to  give  recog- 


nizance and  was  committed  to  and  confined 
in  jail.  Therefore  the  cause  is  reinstated, 
and  the  order  of  dismissal  set  aside. 

[2]  It  is  shown  beyond  auestlon  that  appel? 
lant  had  the  pistol  on  the  occasion  in  ques- 
tion and  fired  It  ofF.  His  defense  is  that  It 
was  Ohristmaa  time,  and  he  did  not  know  it 
was  an  oO^ense  to  shoot  the  pistol;  that  he 
never  got  off  the  premises  on  which  he  was 
living.  The  state,  by  Its  evldenoe,  does  not 
make  It  clear  that  appellant  was  off  tba 
premises  on  which  he  was  residing.  On  an. 
other  trial,  if  this  be  true,  this  fact  should 
be  shown,  when  the  testimony  would  sustain 
a  conviction  for  unlawfully  carrying  a  pistol, 
for  the  state's  case  is  that  he  was  not  "cel- 
ebrating," but  shooting  for  a  different  reascMi. 
However,  as  the  evidence  does  not  show  that 
appellant  was  off  the  jKremlses  on  which  he 
was  living,  the  judgment  will  be  reversed, 
and  the  cause  remandad.  Even  though  ap- 
pellant was  guilty  of  an  offense  in  shooting 
off  the  pistol,  he  would  not  be  guilty  of  un- 
lawfully caring  a  pistol  if  he  did  not  carrj 
It  off  the  premises  on  which  he  was  living. 

The  Judgment  is  tevereed,  and  the  cause 
remanded. 


ARIOIiA  et  aL  v.   STATE.     (No.  S940.) 

(C!ourt  of  Criminal  Appeals  of  Texas.    Feb.  19, 
1916.) 

1.  liabcent  9=>56  —  sufficienct  of  kvx' 
denck. 

Evidence  on  a  prosecution  f^r  theft  of  a 
goat  held  sufficient  to  support  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
C^nt.  Dig.  ii  152,  164,  166.  167-169;  Dec.  Dig. 
®=>55.1 

2.  Cbiuinal  Law  9sa519 — Bvidbnce-tStatk- 
UENT  OF  Accused. 

An  incriminating  statement  of  accused, 
made  when  he  was  neither  under  arrest  nor  be- 
lieved himself  to  be,  but  when  the  owner  of  the 
stolen  property  woke  him  up,  is  admissible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {}  1163-1174;  Dec.  Dig.  «=» 
519.] 

Appeal  from  District  <3oart  Nacogdoches 
County;  L.  D.  Gulnn,  Judge. 

Andrew  Arlola  and  another  were  convicted, 
and  appeaL    Affirmed. 

Beeman  Strong,  of  Nacogdoches,  for  appel- 
lants. C.  C.  McDonald,  Asst.  Atty.  Gen.,  for 
the  State. 

PRBNDERG.4ST,  P.  J.  Appellants  were 
convicted  of  the  theft  of  a  goat  with  the  low- 
est punishment  assessed. 

[1]  The  main  contention  is  that  the  eTi> 
dence  is  Insufilclent  to  sustain  the  verdict. 
We  have  carefully  read  and  studied  the  tes- 
timony. It  is  somewhat  voluminous  for  this 
character  of  case.  We  see  no  necessity  of 
detailing  it  The  evidence  was  amply  suffi- 
cient to  show:  That  the  alleged  owner,  Mo- 
landes,  bad  a  small  number  of  goats,  which 
ranged  around  and  about  his  pr&mises ;   that 
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one  of  his  nanny  "goats- came  up  to  iia 
house  alone,  and.  by  h«r  actions  he  ccndnded 
something  was  wrong  with  his  gosts.  He 
thereupon  proceeded  to  hunt  tor  them.  In 
doing  so,  some  distance  from  his  house  he 
fonnd  their  tracks  where  they  had  been  run, 
and  the  trades  of  men  and  boys  following, 
mnnlng  them.  That  he  finally  tracked  them 
from  the  tracks  of  the  one  goat  and  the  men 
and  boys  showing  they  bad  evidently  got  one 
and  held  and  drove  It  between  them  some 
distance  across  fences  nntll  he  found  where 
it  had  been  killed  hi  the  field  of  one  of  ap- 
pellants. He  there  found  only  evidence  of 
the  slaugbter  and  the  entrails  on  the  ground. 
By  hunting  around  be  found  the  head  some 
distance  from  where  the  nnlmal  was  slaugh- 
tered in  a  thicket  He  swore  positively,  that 
he  recognized  the  head  of  that  billy  goat  as 
his,  and  could  not  be  shaken  from  bis  testi- 
mony to  that  effect  He  further  testtSed  that 
he  tracked  and  found  his  herd  of  goats 
back  of  bis  field,  and  that  this  billy  gont, 
which  was  the  only  billy  goat  he  had,  was 
not  with  them.  He  sent  for  the  sheriff,  who 
came  the  next  day,  and  be  also  tracked  the 
goats  and  men  and  boys,  as  be  had  done. 
Mr.  Spradley,  the  sheriff,  fully  corroborated 
Molandes  about  the  tracks  of  the  go^ts  run- 
ning, the  men  following,  where  they  had  evi- 
dently caaght  one,  and  taken  it  from  there  to 
where  It  was  slaughtered  in  one  of  the  ai>- 
pellant's  field.  There  are  many  facts  and 
circumstances  unnecessary  to  detail  that  Gor> 
roborate  Molandes  and  show  that  it  was  his 
goat  they  had  killed. 

Mr.  Spradley  testified  that,  after  he  got  on 
the  tracks,  he  sent  Molandes  back  for  his 
horse,  and  he  followed  up  these  tracks,  and 
testified  positively  that  he  measured  one  of 
them,  and  it  corresponded  with  the  appellant 
Mancbaca's  tracks ;  that  he  found  Manchaca 
in  a  cotton  pen  asleep,  and,  after  measuring 
bis  shoe  while  asleep,  either  woke  him,  or 
Manchaca  himself  awoke.  He  then  tells  of 
the  conversation  he  had  with  Manchaca  and 
Manchaca's  admission,  in  effect,  of  the  theft 
It  is  unnecessary  to  detail  Mr.  Spradley's 
testimony  on  this  point 

The  appellants'  contention  was  that  they 
were  in  the  woods,  and  their  dogs  got  after 
some  goats  and  considerably  wounded  one  of 
them,  and  that  they  got  that  goat  after  the 
dogs  had  thus  wounded  it  and,  coming  to  the 
conclusion  that  it  would  die  from  the  wounds, 
they  thereupon  killed,  slaughtered,  took  it 
to  the  house,  and  ate  it.  They  claimed  that 
they  believed  and  thought  it  was  the  property 
of  Bill  llamos,  a  brother-in-law  of  the  appel- 
lant Ariola;  that  they  did  not  intend  to 
steal  it,  but  Intended  to  pay  Ramos  for  it 
Each  side  Introduced  more  or  less  testimony 
tending  to  establish  their  respective  conten- 
tions. 

It  was  shown  that  some  two  or  three  other 
parties  in  the  same  general  neighborhood  had 


a  heed  of  goats,  including  Bamos.    Bttdk  of 

them  had  pastures  In  which  they  trleA  to 
keep  their  goats.  Molandes  bad  no  pasture, 
and  his  ran  out  In  the  open.  Molandes  is 
the  only  one  of  all  the  owners  of  goats  in 
that  territory  who  missed  and  could  not  find 
his  billy  goat  None  of  the  other  owners  of 
goats  are  shown  to,  have  lost  or  missed  any 
goat  The  facts  tend  to  show  that  neither  of 
them  bad  lost  or  missed  any  of  their  goats. 

Tb^  court  gave  a  very  full  charge  submit- 
ting evQcy  issue  In  appellants'  favor  which 
was  raised  by  the  testimony.  The  Jury  be- 
lieved the  state's  side  and  disbelieved  that 
of  appellants.  We  think  it  clear  that  the  evi- 
dence was  sufficient  to  sustain  the  verdict, 
and  we  would  not  be  authorized  tx>  set  it 
aside. 

.  [2]  The  only  other  (luestion  .necessary  to 
notice  is  appellants'  contention  that  Mancha- 
ca's admission  or  statement  to  Mr.  Spradley 
was  Inadmissible  .because  be  was  under  ar- 
rest at  tiie  time,  or  believed  he  was  under 
arrest  The  court  In  qualifying  bis  bill 
refers  to  the  statement  of  facts  on  the  ques- 
tion. We  have  cacefuUy  read  It,  and,  in  our 
opinion,  it  clearly  shows  that  Manchaca  was 
not  under  arrest  at  the  time,  and  there  is  no 
testimony  showing  titat  be  belleyed  himself 
under  arrest  Under  all  the  authorities,  the 
court's  action  in  admitting  Mr.  Spradley's  tes- 
timony was  correct  Hilcher  v.  State,  60  Tex. 
Cr.  R.  180, 131  S.  W.  692 ;  Elsworth  v.  State. 
61  Tex.  Or.  R.  38,  111  S.  W.  963.;  Craig  v. 
State,  30  Tex.  App.  619, 18  S.  W.  297 ;  Hiles  v. 
State,  73  Tex.  Cr.  R.  22,  163  8.  W.  717; 
Rice  V.  State,  179  S.  W.  S76.  It  is  unneces- 
sary to  cite  the  many  other  auttaoritiea  to 
the  same  effect 

The  Judgment  is  affirmed. 


McAIilSTBR  V.  STATB.    (No.  8952.) 

(Court  of  Criminal  Appeals  of  Texas.     Feb. 

16,  1916.) 

1.  Gbihirai.  I>a.w  «s»372— Evidenci  of  Oth- 
■B  Offenses— Salxs  of  Liquob. 

Witness  having  testified  to  purdiase  of  liq- 
uor from  defendant,  and  on  cross-examination 
that  he  had  gone  to  defendant's  house,  and  de- 
fendant's -wife  delivered  the  liquor  to  him,  and 
he  afterwards  paid  defendant  for  it,  he  may  on 
redirect  testify  to  it  liaving  been  customary  for 
blm  to  make  purchases  from  defendant  this  way, 
as  showing  defendant's  system  of  making  sales 
and  dcUvery. 

lEA.  Note.— For  other  cases,  see  Criminal 
t«w.  Cent  Dig.  §g  833,  834;  Dec.  Dig.  <S=» 
872.] 

2.  CaiMiNAt    Law    «=»80—PaiNCiPALS— Mis- 
demeanors. 

In  misdemeanors  all  parties  connected  A- 
ther  as  An  accomplice  or  principal  may  be  pros- 
ecnted  and  convicted  as  principals. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  (Jent  Dig.  SS  103-111,  1384;  Dec.  Dig. 
«s>80.] 

Appeal  from  Gregg  County  Court;  J.  H. 
McHaney,  Judge. 
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y\xge  McAllBtei  was  conTlcted,  and  ap- 
peals.   Afflrmed. 

Martiii  &  Nelson,  of  Longrlew,  for  appel- 
lant. O.  O.  McDonald,  Asst  Atty.  Gen.,  for 
the  Stat& 

HARPER,  J.  Appellant  was  convicted  of 
violating  the  local  option  law,  and  his  pun- 
ishment assessed  at  a  fine  of  $25  and  20  days' 
Imprisonment  In  the  county  Jail. 

[1]  The  only  bill  of  exceptions  in  the  rec- 
ord complains  that  the  court  erred  in  per- 
mitting the  state's  witness  Turner  to  testify 
that  prior  to  the  day  of  the  alleged  sale  he 
had  purchased  whisky  from  appellant.  The 
general  rule  Is,  as  contended  by  appellant, 
that  when  the  state  has  proven  by  Its  wit- 
ness a  sale  to  him  on  the  day  alleged  in  the 
indictment,  it  cannot  prove  that  additional 
sales  had  also  been  made  to  him  on  dates 
prior  to  that  time  But  when,  as  In  this 
case,  after  the  witness  had  testified  to  a  par- 
chase  of  whisky  from  appellant,  the  defend- 
ant on  cross-examination  developed  the  fact 
that  the  witness  bad  gone  to  appellant's 
honse  and  appellant's  wife  had  delivered 
him  the  whisky,  he  subsequently  paying  ap- 
pellant for  it,  it  was  permissible  for  the 
state  to  Eihow  by  the  witness  on  redirect  ex- 
amination that  it  was  customary  for  him  to 
make  purchases  of  appellant  in  this  way. 
In  approving  the  bill  the  court  states: 

"The  foregoing  bill  of  exceptions,  examined 
and  approved  with  the  following  explanation 
and  qualifications,  to  wit:  ^e  state's  witness 
Turner  had  testified  tbat  on  June  13,  1915,  he 
had  bought  two  bottles  of  whisky  from  the  de- 
fendant ;  that  he  went  down  to  defendant's 
house  in  the  morning  and  defendant's  wife  de- 
livered one  of  the  bottles  to  him;  that  later 
in  the  afternoon  he  went  back  and  got  the  other 
bottle ;  that  defendant  was  not  there  and  did 
not  in  person  deliver  either  bottle  to  him ;  that 
he  had  previously  had  an  agreement  with  the 
defendant  that  he  could  get  whisky  at  any  time 
and  that  defendant's  wife  would  make  the  de- 
liveries ;  that  on  the  next  night,  June  14th,  wit- 
ness paid  the  defendant,  in  person,  $2  for  the 
two  bottles  (pints)  that  he  had  gotten  on  Sunday 
before;  whereupon  the  court  over  objection  of 
defendant  allowed  the  state  to  ask  the  witness 
if  he  previously  had  gotten  other  whisky  from 
defendant  in  the  same  manner,  the  court  being 
of  opinion  that  it  was  legitimate  to  explain  the 
manner  of  delivery  of  the  whisky  and  as  showing 
the  system  employed  by  defendant  in  making 
sales  of  whiskey  and  delivery  thereof." 

As  thus  qualified,  the  bill  presents  no  er- 
ror. Holland  v.  State,  51  Tex.  Cr.  E.  142, 
101  S.  W.  1005 ;  Games  v.  State,  51  Tex.  Cr. 
R.  437,  103  8.  W.  403  r  Fltze  v.  State,  85  S. 
W.  1156;  Hollar  v.  State,  73  S.  W.  0^;  Gor- 
man V.  SUte,  52  Tex.  Cr.  R.  327,  106  S.  W. 
384. 

[2]  This  is  the  only  bill  of  exceptions  in 
the  record,  and  no  exceptions  were  reserved 
to  the  charge,  and  no  special  charges  re- 
quested. However,  In  the  motion  for  a  new 
trial  It  is  contended  that  the  court  erred  In 
instru(^ng  the  Jury  that  if  appellant  made 
a  sale,  acting  alone  or  in  connection  with  his 


wife,  be  would  be  gnilty.  In  mlademeanors 
all  parties  connected  with  a  violation  rittaer 
as  accomplice  or  prlnid|>al  to  a  <»lme  may  be 
prosecuted  as  a  principal  offender  and  con- 
victed as  snch.  As  said  in  Honst(Hi  v.  State, 
13  Tex.  App.  599: 

"In  misdemeanor  cases  if  one  advised  another, 
or  acts  through  an  agent,  whether  present  or 
not,  or  whether  acting  with  those  actually  en- 
gaged in  the  commission  of  the  offense  or  not,  he 
is  a  principal  and  can  be  prosecuted  and  con- 
victed as  such." 

See,  also,  Oaudle  v.  State,  74  S.  W.  545; 
Monda  V.  State,  70  S.  W.  548;  Kaofman  v. 
State,  88  &  W.  771;  Benchert  t.  State,  37 
Tex.  Or.  R.  605,  40  S.  W.  278;  Ebwldns  r. 
State,  61  Tex.  Gr.  R.  37, 100  S.  W.  966,-  Lott 
V.  State,  68  Tex.  Or.  R.  604,  127  S.  W.  191. 

The  judgment  la  afiOrmed. 


BADBR  V.  STATE.     (No.  3767.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec  1, 
■    1916.     Rehearing  Denied  Dec.  22,  1916.) 

L  Abbbst  <=963— Nkckssht  of.Wabbant. 

Code  Cr.  Proc.  1911,  art.  282,  authorizing 
an  officer,  without  warrant,  to  pursue  and  ar- 
rest, where  it  is  shown  to  him  by  satisfactory 
proof  that  a  felony  has  been  committed,  and 
that  the  offender  is  about  to  escape,  so  that 
there  is  no  time  to  procure  a  warrant,  applies 
where  an  officer,  being  informed  as  to  defend- 
ant's attempt  to  pass  a  forged  instrument,  goes 
with  him  to  inv^tigate  the  charge,  and,  while 
the  investigation  is  going  on,  defendant  flees. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Cent. 
D«.  §1  146-166;   Dec.  Dig.  «a68.] 

2.  Criminal  Law  «=3677— Tbiai<— PosTPOira- 
UKNT— TnOE  FOB  Pbepabatioit. 

Code  Cr.  Proc.  1911.  art  667,  permitting 
arraignment  two  days  after  service  of  indict- 
ment, and  the  case  having  been  set  for  trial  sev- 
en days  after  the  Indictment  and  the  assi^mait 
of  counsel  for  defendant,  it  cannot  be  said  that 
it  was  error  to  refuse  the  motion,  made  when 
the  case  was  called  for  trial,  for  a  postponement 
to  enable  additional  counsel,  who  had  been  em- 
ployed two  days  before,  to  prepare  for  trial; 
the  witnesses  and  the  evidence  stated  in  the  mo- 
tion to  be  desired  by  him  having  been  obtained. 
TEd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1305,  1506;  Dec.  Dig.  «=» 
577.J 

3.  HOMIOIDB    iS=»300— Selt-Defensb— EXCES- 

SIVB   FOBOB  IN  ABWEST. 

The  issue  of  using  greater  force  than  nec- 
essary to  effectuate  an  arrest  is  not  raised, 
where  defendant  with  his  revolver,  drove  htu^ 
one  of  the  officers  pursuing  him,  and  had  his 
I  revolver  ready  for  instant  use,  and  used  it  with 
deadly  effect  when  the  other  officer  overtook 
him. 

[Ed.  Note.— For  other  cases,  see  Hnmici'le. 
Cent.  Dig.  |}  614,  616-620,  622-^0;  Dec  Di«. 
«=>300.]     "       ^  .  •• 

4.  HomcinB      «3»d00  — SEi^r-DsirENSE— Iir- 

STBUcnoNS. 

That  if  defendant  was  resisting  arrest,  the 
officer  would  have  the  right  to  kill  him,  is  not 
intimated  by  the  charge  in  homicide  that,  if  de- 
fendant did  not  resist  the  officer,  but  was  merdy 
attempting  to  escape  arrest  the  officer  would 
have  no  right  to  kill  defendant  to  prevent  his 
arrest,  and,  if  said  officer  first  drew  his  pistol 
and  shot  at  defendant  to  kill  him  to  prevent  his 
'escape,  defendant  had  the  right  to  d^ead  him- 
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self  from  gndi  Attack,  Bad,  if  in  doing  to  he 
killed  the  officer,  ha  would  bo  justified. 

[Ed.  Note.— For  other  caeca,  »ee  Honddde, 
Cent.  Dig.  K  614,  616-620,  622-630 :  Dec  Dig. 
«=>300.] 

i.  Hoiaoios  «s>800  —  iKBiRCciioNS— Appu- 
CABiuTT  TO  Evidence. 

Defendant  in  homicide  cannot  complain 
that  an  instruction  did  not  state  what  right  he 
had  if  it  appeared  to  Mm  that  deceased  was 
alMut  to  innict  on  him  serious  bodily  harm, 
where  defendant  fired  the  fatal  shot  after  de- 
ceased had  thrown  away  his  pistol  and  called  to 
defendant  not  to  ahoot  any  more ;  the  issue  not 
arising 

[Bd.  Noteu— For  other  eases,  see  Homicide, 
Cent  Dig.  H  814,  616-620,  622-630;  Dec.  Dig. 
«s>300.] 

B.   EOIOOIDS    4:b174— FUGET— EZFI.ARATIOH. 

There  was  no  error  in  excluding  as  evidence 
to  explain  defendant's  flight,  occurring  imme- 
diately after  be  shot  deceased,  testimony  of  a 
snbseqaent  gatliering  of  men  to  pursue  him. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  U  868-371;  Dec.  Dig.  «5>174.] 

Davidson,  J.,  dissenting. 

Appeal  from  District  Court,  Lampasas 
County;    John  D.  Bobinson,  Judge. 

F.  W.  Bader,  alias  W.  F.  Bader,  alias  WIU 
Bader,  alias  H.  S.  McDonald,  was  convicted, 
and  appeals.    Affirmed. 

T.  8.  Alexander  and  Matthews  ft  Brown- 
ing, all  of  LAffipasas,  for  appellant  O.  C. 
McDonald,  Asst.  Atty.  Gen.,  for  the  Stata 

HARPEB.  J.  Appellant  was  convicted  of 
marder,  and  his  punishment  assessed  at  SO 
years'  confinement  in  the  state  penitentiary. 

J.  J.  CmineU  was  CMistable  of  lometa  pre- 
cinct, In  I^ampasas  comity.  Hugh  Supple 
was  his  deputy.  The  Irometa  Cedar  Com- 
pany bad  a  number  of  men  engaged  in  chop- 
ping cedar  near  Lometa,  and  appellant  had 
been  in  the  employ  of  the  company.  B.  M. 
Lievlaon  was  manager  of  the  cedar  company, 
and  paid  them  on  what  was  termed  a  "chop- 
per's ticket"  issued  by  the  superintendent 
when  the  cedar  one  had  cut  was  checked. 
On  the  morning  of  the  Tfh  of  last  April  ap- 
pellant presented  to  MJr,  Levlson  a  "chop- 
per's ticket"  for  $34.76,  payable  to  H.  S. 
McDonald,  purporting  to  have  been  signed 
by  Newel  Graves.  It  is  conclusively  shown 
by  this  record  that  the  ticket  was  a  forgery. 
Wben  appellant  presented  the  ticket  to  Mr. 
Levison,  he  represented  that  his  name  was 
H.  S.  McDonald  and  the  ticket  had  been  is- 
sued to  him  for  timber  cut  Mr.  Levison, 
having  his  suspicions  aroused.  Investigated 
and  ascertained  that  the  ticket  was  a  for- 
gery, and  hunted  up  appellant  and  secured 
back  the  cbeck;  appellant  having  failed  to 
cash  It,  altbongfa  he  had  made  several  ef- 
forts to  do  aa  The  constable,  Connell,  and 
bis  deputy,  being  made  aware  of  these 
facts,  went  with  appellant  to  the  office  of  Mr. 
lievlson  to  investigate  the  matter  and  ascer- 
tain if  the  cbeck  was  really  forged.    Appel- 


lant' did  not  to  in  the  office,  bnt  stood  just 
ontslde  while  Connell  was  in  the  office  mak- 
ing the  investigation.  The  record  would  dis- 
close that  appelant  was  not  over  10  or  12 
feet  from  Conn^,  and  conld,  and  probably 
did,  hear  the  cdnversati<m  going  on;  tor, 
when  the  conversation  had  reached  thb  point 
where  It  would  become  evident  that  the  of- 
ficers were  being  informed  of  facts  that 
wonld  show  the  ticket  was  a  forgery,  and  he 
had  passed  it,  assuming  the  name  of  H.  S. 
McDonald,  appellant  fled.  He  was  pursued 
by  Supple,  who  was  also  on  tlie  outside,  and 
Supple  fired  in  the  idr  to  stop  appellant 
Appellant  stopped,  but  when  he  turned  It 
was  with  a  six-shooter  in  his  hand,  and  be 
forced  Supple  to  abandon  the  pursuit  and  go 
back.  Connell,  being  made  aware  of  the 
flight,  got  on  his  horse  and  pursued  appel- 
lant; Supple  Informing  him  that  appellant 
was  armed.  The  above  facts  may  be  said 
to  be  undisputed;  the  conflict  in  the  testir 
mony  appearing  in  that  portion  relating  to 
the  final  encounter. 

[1]  The  testimony  of  H.  G.  Wadlington 
and  others  show  conclusively  that  appellant 
knew  Connell  was  an  officer  and  constable 
of  the  precinct  He  also  knew  that  he  was 
guilty  of  passing  or  attempting  to  pass  a 
forged  instrument,  if,  in  fact,  not  guilty  of 
forging  the  ticket  There  can  be  no  question 
in  this  case  but  that  appellant  knew  the  of- 
ficers were  attempting  to  arrest  him,  and 
for  what  crime  they  sought  his  arrest,  and, 
further,  that  he  willfully  and  intentionally 
resisted  arrest  The  officers  had  no  warrant, 
and  appellant  insists  the  officers  had  no  right 
to  make  an  arrest  without  a  warrant,  or  at 
least  the  question  was  raised  by  the  evidence 
that  the  officers  had  time  to  procure  a  war- 
rant, and  therefore  should  not  have  attempt- 
ed to  arrest  without  procuring  a  warrant 
Article  262  of  the  Code  of  Criminal  Proce- 
dure provides  that: 

"Where  it  is  shown  by  satisfactory  proof 
•  •  •  that  a  felony  has  been  committed,  nnd 
that  the  offender  is  about  to  escape,  so  thnt 
there  is  no  time  to  procure  a  warrant,  such 
peace  officer  may,  without  warrant,  pursue  and 
arrest  the  person  accused." 

If  the  facta  of  any  case  ever  brought  it 
w.ithln  the  provisions  of  tbia  article  of  the 
Code,  this  case  is  brought  within  its  pro- 
visimis.  The  constaUe  did  not  arrest  appel- 
lant upon  being  informed  of  the  facta,  but 
goes  with  him  to  Mr.  Levison  to  make  an 
Investigation,  evidencing  a  desire  not  to  un- 
duly harass  or  annoy  appellant  by  an  arrest, 
if  the  facts  did  not  justify  an  arrest,  or  if 
it  should  appear  that  appellant  was  acting 
in  good  faith  in  the  premises. '  When  the  of- 
ficer gets  10  or  12  feet  from  appellant  and 
is  investigating  the  charge  agaiost  appellant 
bron^t  to  liis  attention,  appellant  fleea  Un- 
der sudi  circumstances  we  think  Constabl» 
Connell  not  mily  had  the  legal  right  to. purr 
one  and  amst  aivmUant,  but  be  would  have 
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beea  recreant  to  bis  daty  as  an  officer  if  be 
bad  not  done  so.  HIU  T.  State,  37  Tex.  Cr. 
B.  416,  35  8.  W.  660. 

[2]  When  tbe  case  wtis  called  for  trial, 
appellant  moTed  to  postpone  or  contiirae  tbe 
case,  that  his  attorneys,  who  bad  been  em- 
ployed 'two  days  prior  thereto,  would  have 
time  to  properly  prepare  for  trial;  If  they 
were  the  only  attorneys  In  the  case,  there 
might  be  merit  In  this  contention,  but  tbe 
record  before  ns  discloses  that,  when  appel- 
lant was  Indicted,  be  was  brought  Into  court 
on  the  12th  of  April,  and  tbe  cause  set  fw 
April  19th.  On  tbe  12tb,  tbe  court  being  In- 
formed that  appellant  bad  no  counsel,  tbe 
court  aMwInted  Mr.  T.  S.  Alexander,  an  at- 
torney ot  tbe  Lampasas  bar,  to  represent 
appellant,  and  from  tbe  record  before  us  we 
do  not  tblnk  he  was  lax  In  tbe  performance 
of  bis  duties.  Appellant  In  tbe  motion  also 
stated  that  he  desired  the  bat  obtained  by  tbe 
officers  when  he  was  arrested,  as  It  was  the 
hat  he  was  wearing  on  tbe  day  Connell  was 
shot;  be  contending  that  tbe  bat  would 
show  Connell  shot  a  hole  through  bis  bat. 
He  also  said,  In  addition  to  tbe  other  wit- 
nesses In  attendance  on  court,  be  desired  A. 
R,  Mace,  sherifF  of  lAmpasas  county,  Hugh 
Mailer,  sherlCf  of  San  Saba  county,  Sheriff 
Perkins  of  Runnels  county,  and  James  Flint, 
also  of  Runnels  county.  Tbe  attendance  of 
all  these  witnesses  was  secured,  and  tbe  bat 
also  obtained  and  was  Introduced  In  evi- 
dence. The  statutes  of  our  state  (article  557) 
give  only  two  days  after  copy  of  Indictment 
has  been  served  In  which  to  prepare  for  trial, 
and,  if  be  de-slres  more  time  than  this,  he 
must  state  reasons  why  it  is  necessary  that 
he  be  given  more  time  in  bis  motion  for  post- 
ponement We  have  carefully  considered 
this  motion.  In  the  light  of  tbe  evidence  ad- 
duced on  tbe  trial,  and  we  would  not  feel 
authorized  to  bold  that  tbe  court  erred  in 
overruling  tbe  motion.  Mason  v.  State,  74 
Tex.  Cr.  R.  256,  168  S.  W.  115;  Conway  v. 
State,  53  Tex.  Cr.  R.  216,  108  S.  W.  U?5. 

In  bill  of  exceptions  'No.  2  tbe  entire  charge 
of  the  court  ia  copied,  together  with  appel- 
lant's exceptions  to  tbe  charge.  As  tbe  court 
amended  his  charge  so  as  to  conform  to  ex- 
ceptions Nos.  1  and  2,  these  should  have  been 
omitted  from  the  bill  of  exceptions.  Tbe 
third  exception  relates  to  that  portion  of  the 
charge  In  which  tbe  court  instructed  tbe 
Jury  that  a  peace  officer  who  is  given  in- 
formation by  a  credible  person  that  a  felony 
has  been  committed,  and  the  offender  18 
about  to  escape,  may  arrest  without  war- 
rant, and  it  Is  the  duty  of  the  officer  to  do 
so,  and  says  the  converse  of  this  proposition 
should  also  have  been  given  In  charge.  We 
think  the  converse  of  the  proposition  was 
fully  given  as  applicable  to  the  evidence  in 
this  casa  That  appellant  was  guilty  of  a 
felony  is  made  plain  by  this  record.  That 
tbe  officer  had  been  so  informed  Is  also  made 
manifest.    It  is  also  proven  beyond  dispute 


that  ai^ellant,  wben  he  ascertained  that  tbe 
officer  was  being  made  aware  of  these  facts, 
fled.  It  was  the  duty  ot  tbe  officer  to  pur- 
sue and  arrest  him  without  warrant;  for 
there  was  no  time  to  secure  a  warrant,  if 
tbe  officer  bad  undertaken  to  secure  a  war- 
rant, at  tbe  rate  appellant  was  traveling, 
be  could  and  would  have  made  bis  escape, 
as  be  subsequently  did  anyway.  Now,  the 
main  conflict  In  the  testimony  is  as  to  who 
fired  tbe  first  shot,  appellant  or  the  deceased. 
But  all  tbe.  witnesses  show  that  Connell  was 
a  one-armed  man,  and  could  not  and  did 
not  draw  a  plst<A  until  bis  horse  was  stopped, 
and  that  prior  to  this  time  appellant  had 
drawn  bis  pistol,  and  as  Conuell  got  off  of 
bis  horse  he  was  advancing  on  Connell  with 
a  pistol  drawn,  and  we  think  the  court's 
charge  in  presenting  the  converse  of  tbe 
above  proposition,  If  anything,  presented  it 
more  favorably  than  appellant  was  entitled 
to;  for  the  court  Instructed  the  Jury,  If  tbey 
believed  Connell  fired  tbe  first  shot,  to  acquit 
appellant  Tbe  court,  at  the  instance  of  ap- 
pellant, gave  the  following  special  diarge  in 
addition  to  bis  main  charge: 

"You  are  charged  that,  if  yon  believe  from  the 
evidence  that  the  defendant  attempted  to  es- 
cape and  evade  arrest  by  Hugh  Supple,  deputy 
constable  of  Lampasas  county,  and  that  the 
said  Supple  made  an  attack  on  the  defendant 
from  which  it  appeared  to  the  defendant,  viewed 
from  his  standpoint,  that  the  said  Supple  was 
about  to  kill  him  or  do  him  serious  bodily  barm, 
and  that  tbe  defendant  continued  his  retreat  in 
attempting  to  evade  arrest,  and  was  pursued 
by  said  Supple  and  others,  and  that  in  a  short 
time  thereafter  J.  J.  Connell  pursuing  the  de- 
fendant and  intercepting  him  and  from  the  acts 
and  demonstrations,  if  any,  of  the  said  Conaell 
as  they  appeared  to  the  defendant  at  tbe  time, 
viewed  from  bis  standpoint,  that  tbe  said  Con- 
nell was  continuing  the  attack  made  upon  bim 
by  the  said  Supple,  and  was  about  to  inflict  up- 
on him  death  or  serious  bodily  injury,  then  yoa 
are  instructed  that  the  defendant  would  have 
the  right  to  shoot  in  his  own  defense  and  to  kill 
the  said  J.  J.  Connell." 

[S]  There  Is  no  question  of  greater  force 
being  used  than  was  necessary  in  this  case. 
When  Supple  pursued  appellant,  be  drove 
Supple  back  at  tbe  point  of  a  pistol.  When 
Connell  overtook  blra,  he  bad  bis  pistol  ready 
for  instant  use,  and  used  it;  therefore  tbe 
Issue  of  resorting  to  greater  force  than  was 
necessary  to  effectuate  tbe  arrest  does  not 
arise  in  tbe  case,  and  this  exception  to  tbe 
charge  presents  no  error.     • 

[4,S]  Tbe  following  paragraph  of  tbe 
charge  of  the  court  was  excepted  to  on  the 
grounds  named  below: 

"If,  however,  the  defendant  did  not  resist  the 
said  J.  J.  Connell,  but  was  merely  attempting 
to  escape  or  evade  an-est,  then  the  said  ConneU 
would  have  bad  no  right  to  kill  tbs  defendant- 
to  prevent  his  escape,  and,  if  you  should  find 
that  the  deceased  first  drew  his  pistol  and  shot 
at  the  defendant  to  kill  him  in  order  to  prevent 
his  escape,  then  you  are  instructed  that  tbe  de- 
fendant had  the  right  to  defend  himself  from 
such  attack  by  the  said  J.  J.  Connell.  and,  if  in 
defending  himself  from  such  an  assault  he  kUled 
the  said  Connell,  he  would  be  justified  in  so 
doing,  and  you  should  acquit  bim. 
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The  first  Imdatennfe  Is  tliat  the  <!harge  'In- 
timates to  the  jury  that,  If  appellant  was  re- 
sisting arrest,  Connell  wtmld  have  the  right 
to  kin  hlui.  The  charge  Is  subject  to  no 
snch  crttlclam.  The  next  crtttclam  Is  that  the 
charge  limits  the  right  of  self-defense.  In 
that  it  only  jtistlfies  him  if  Connell  shot  at 
him  to  kin  Mm,  ami  "does  not  tell  the  Jury 
what  right  the  defendant  had  if  It  appeared 
to  him  that  deceased  was  about  to  Inflict  on 
him  serious  bodily  Injury."  In  some  characN 
ter  of  cases  this  exception  might  be  well 
taken.  But  the  evidence,  and  aU  the  erl- 
denee,  shows  that,  whoever  fired  the  first 
shot,  appellant  and  deceased  advanced 
towards  each  other  continuing  to  shoot  with 
deadly  weapons  until  Connell  had  emptied 
his  , pistol ;  that  then  It  was,  when  Connell 
had  thrown  his  pistol  away  and  called  to 
appellant  not  to  shoot  any  more,  that  appel- 
lant fired  the  fatal  shot.  Connell  was  struck 
by  only  one  bullet ;  this  ball  passing  through 
the  lower  part  of  his  heart.  The  doctor  says 
such  a  shot  produces  Instant  death.  In  such 
a  case  the  Issue  of  inflicting  serious  bodily 
injury,  and  not  to  kUl,  does  not  arise,  and 
tlie  criticism  is  without  merit  under  the  evi- 
dence In  this  case.  If  appellant  had  objected 
to  this  paragraph  of  the  charge  on  the 
ground  that  It  shifted  the  burden  of  proof, 
there  might  and  would  be  merit  In  it,  if  the 
«ourt  had  not  given  the  special  charge  re- 
quested by  appellant  curing  such  error. 

The  above  are  all  the  exceptions  reserved 
to  the  charge  of  the  court,  and  the  fecial 
charges  requested  and  refused  were  fully 
covered  by  the  court's  charge  and  special 
charge  given,  In  so  far  as  they  presented  Uie 
law  of  this  casa 

[8]  The  only  other  exception  in  the  record 
Is  that  the  court  erred  in  not  permitting  ap- 
T>eUant  to  prove  by  SherlfC  Mace  that,  when 
oe  reached  Ix)meta  (after  the  homicide), 
there  was  great  pubUc  excitement  and  a 
great  many  armed  men  hunting  for  ap- 
pellant; counsel  stating  that  they  expect- 
ed the  answer  to  such  questions  to  ex- 
plain the  flight  of  defendant.  As  It  is  mani- 
fest from  the  record  that  appellant  had  al- 
ready fled  before  the  sberift  arrived  at  Lo- 
nieta,  and  had  fled  immediately  upon  the 
kilUng  of  Connell  before  any  citizens  had 
time  to  gather  and  begin  a  search,  this  ac- 
tion of  the  conrt  presents  no  error.  The 
-court)  in  approving  the  bill,  says: 

"The  defendant  had  offered  no  testimony  to 
show  why  he  fled  from  Ix>meta  after  shooting 
deceased;  he  not  testifying  in. his  own  behalf. 
It  was  not  shown  that  the  defendant  knew  ei- 
ther of  the  feeling  at  Lometa  aroused  by  his 
acts,  or  tlMt  armed  men  were  banting  him. 
However,  the  sheriff,  Albert  Mace  did  testity 
that  he  and  a  large  number  of  armed  men  were 
hunting  for  the  defendant  in  the  vicinity  of 
lometa."  • 

We  have  carefully  reviewed  each  blU  of 
-exceptions  and  each  ground  of  the  motion 
JCor  a  new  trial,  and  none  of  them  present  any 


matter  whleb  would  call  for  «  reversal  of 
this  case. 
The  Judgment  Is  affirmed. 

DAVIDSON,  J.,  dissents. 

DAVIDSON,  J.  (dissenting).  When  the 
opinion  was  handed  down,  I  could  not  agree 
with  the  affirmance.  I  do  not  pnrpose.here  to 
enter  into  a  lengthy  discussion  of  the  case.  In 
the  first  place,  I  believe  the  court  should  have 
granted  the  continuance  or  delay  of  the  trial 
in  order  that  the  attorneys  might  Inform  them- 
selves of  the  case  as  a  necessary  step  to  en- 
able them  to  defend  their  client.  I  need  not 
make  any  further  statement  than  was  made 
by  Judge  HARPER  in  the  opinion  affirming. 
Where  the  Constitution  guarantees  the  right 
to  an  accused  person  to  be  beard  by  himself 
or  his  counsel.  It  evidently  means  ample  time 
for  preparation  to  try  the  case  on  the  law 
and  the  facts.  Messrs.  Matthews  &  Brown- 
ing were  employed  in  the  case  to  assist  Mr. 
Alexander,  who  had  been  appointed  by  the 
court.  Mr.  Alexander  had  been  busy,  and 
had  not  practiced  criminal  law  to  any  extent. 
Messrs.  Matthews  &  Browning  had  been  em- 
ployed Just  a  day  or  two  t)efore  the  case  was 
to  be  tried,  and  had  not  time  to  look  into  the 
case  and  examine  Into  It  and  see  the  wit- 
nesses and  find  out  exactly  what  the  case 
was.  It  could  have  injured  the  state  in  no 
way  to  have  postponed  the  case  a  few  days 
that  these  gentlemen  might  look  into  the  case 
and  see  that  their  client  had  a  fair  trial  such 
as  the  law  and  facts  would  indicate  or  guar- 
antee. The  fact  that  they  may  have  had  two 
days  In  which  to  prepare  and  file  pleadings 
.IS  authorized  by  the  statute  does  not  meet 
this  question,  and,  in  fact,  in  my  Judgment, 
has  but  little  or  no  bearing  upon  It  The  ac- 
cused is  entitled  to  the  two  days'  service  and 
copy  of  indictment  in  which  to  file  pleadings 
and  matters  of  that  sort,  but  that  does  not 
pertain  to  the  general  preparation  of  the  case 
for  trial  before  the  Jury,  except  as  Incidental 
to  the  main  trIaL  Those  are  but  steps  of 
preparedness  In  filing  pleadings,  it  does  not 
preclude,  nor  was  it  Intended  to  operate  up- 
on, the  question  that  defendant  ought  to  be 
granted  sufficient  time  to  understand  his 
case  and  find  out  what  the  facts  were  so  he 
might  prepare  the  case  and  properly  present 
It  to  the  court  and  jury. 

The  next  question  Is  one  of  considerable 
importance  to  the  defendant,  as  the  question 
of  manslaughter  was  very  fully  and  elabo- 
rately In  the  case.  The  theory  of  the  state 
was  that  appellant  had  forged  the  document 
mentioned  in  the  prevailing  opinion,  and  bad 
presented  it  to  the  manager  of  the  Lpmeta 
Cedar  Company  in  the  town  of  Lometa.  This 
was  known  to  the  officers  some  time  before 
the  difficulty  came  up.  They  talked  to  de- 
fendant about  It,  and  went  around  to  the  of- 
fice of  the  head  man  of  this  company,  and 
defendant  accompanied  them.     It  seems  to 
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have  been  an  hour  or  more  after  they  aaceiv 
talned  It,  and  most  of  this  time  they  were 
with  defendant  or  abont  hUn.  The  Justice  of 
the  peace  lived  within  telephone  call  and 
doee  by  the  little  town  of  Lometa,  where 
these  matters  occurred.  He  could  bare  been 
called  up  by  phone  and  gotten  to  town  in  15 
minutes  or  less  time.  It  seems  they  had  an 
hour  or  more  in  which  to  prepare  affidavits 
or  affidavit  as  a  basis  for  warrant  of  arrest. 
This  was  not  done  or  attempted  to  be  done. 
The  Justice  of  the  peace  was  not  even  noti- 
fied. Mr.  Connell,  the  deceased,  went  into 
the  house  where  the  manager  of  the  Cedar 
Company  was  and  talked  with  him  about 
the  matter.  Supple,  another  officer,  was  on 
the  outside,  as  was  defendant,  standing  some- 
where In  the  neighborhood  of  the  house,  and 
while  standing  there  appellant  walked  away. 
Supple  drew  his  pistol,  and  he  says  fired  up 
in  the  air  to  scare  appellant  There  is  noth- 
ing to  indicate  appellant  knew  he  was  shoot- 
ing in  the  air;  for  his  back  was  to  him  as 
he  was  walking  away.  He  reached  for  his 
pistol  and  told  Supple  to  stop,  not  to  do  that, 
or  he  would  kill  him,  and  continued  walking 
away,  perhaps  with  the  intention  of  escaping, 
and  we  might  be  warranted  in  concluding 
such  was  his  purpose.  Upon  bearing  the 
shot,  Connell,  the  constable,  came  out,  Supple 
being  his  deputy.  He  instructed  Supple  to 
follow  the  defendant  while  he  (Connell) 
would  head  him  off.  Connell  was  a  one-arm- 
ed man,  and  Jumped  on  his  horse  and  under- 
took to  get  ahead  of  appellant,  and  succeed- 
ed. The  shooting  began  between  them  with 
the  result  that  Connell  was  killed. 

The  state's  theory  Is  that  appellant  flred 
the  first  shot.  Defendant's  theory  is  that 
Connell  fired  the  first  shot  Inasmuch  as  the 
jury  and  this  court  in  affirming  the  Judgment 
took  the  view  of  the  state,  It  is  unnecessary 
to  discuss  that  phase  of  It.  The  defendant's 
theory  along  this  line  was  about  this,  and  he 
Introduced  witnesses  to  prove  it:  That  as 
Connell  approached  him  horseback  he  (Con- 
nell) bad  his  pistol  in  his  hand,  and  one  or 
more  of  the  witnesses  swear  that  Connell 
fired  first,  and  that  appellant  returned  the 
fire.  One  or  two  witnesses  testified  some- 
thing was  said  between  them,  but  they  did 
not  hear  It.  If  there  was  anything  said  be- 
tween them,  It  Is  not  detailed  in  the  testi- 
mony, because  it  was  not  heard  by  any  of  the 
witnesses.  The  details  of  the  fight  and  the 
shots  and  all  that  occurred  between  them  at 
the  time  I  deem  unnecessary  for  what  I  care 
to  state.  Suffice  it  to  say  there  was  a  sharp 
issue  as  to  who  fired  the  first  shot.  There  is 
testimony  enough,  had  the  Jury  believed  it, 
and  from  witnesses'  who  seem  to  be  unlm- 
peached  in  any  way,  that  Connell  did  fire  the 
first  shot 

This  brings  up  sharply  the  question  of  Ille- 


gal amat  If  Oaiui«U  had  the  time  to  bave 
had  the  presence  of  the  Justice  of  the  peace, 
or  gone  to  his  house  a  mile  or  so  from  town 
and  made  affidavit  and  scicared  a  warrant 
for  his  arrest,  then  he  had  no  right  to  make 
the  arrest  without  a  warrant  He  made  no 
attempt  to  file  affidavit  or  secure  one.  All 
the  efTorts  he  made  are  based  upon  the  idea 
that,  OS  the  defendant  had  forged  the  instru- 
ment, or  was  passing  the  instrument  be  had 
the  right  to  arrest  him,  even  though  he  had 
time  to  secure  a  warrant  This  is  not  the  law. 
He  made  no  attempt  to  secure  a  warrant. 
Under  those  circumstances  the  question  of 
illegal  arrest  was  raised  fropi  that  view- 
point and  that  would  predicate  the  baais, 
for  manslaughter.  But  another  phase  Is:  If 
Connell  followed  the  defendant  and  became 
the  aggressor  and  fired  the  first  shot,  then 
appellant  had  the  right  to  resist  even  to 
taking  the  lUe  of  Connell,  clearly  and  un- 
equivocally, under  the  law,  both  statutory  and 
the  decisions.  Mr.  C!onnelI  had  no  right  to 
shoot  at  him  until  appellant  had  resisted  In 
such  manner  as  to  Justify  Connell  in  shooting. 
Another  phase  of  it  is  this:  That,  althongh 
he  may  have  had  the  authority  and  right,  le- 
gally speaking,  to  have  arrested  appellant 
without  a  warrant,  yet  the  law  Is  plain  and 
unequivocal  in  this  state  that,  where  the 
right  of  arrest  exists  In  the  officer,  and  be 
undertakes  to  do  it  in  an  illegal,  harsh,  or 
arbitrary  manner  not  justified  or  warranted 
by  law,  he  becomes  the  aggressor,  and  not 
the  person  he  Is  undertaking  to  arrest  An 
officer  has  no  right  to  arrest  in  an  unwar- 
ranted, illegal,  or  harsh  manner.  Another 
proposition  in  this  connection  Is:  So  far  as 
I  recall  the  record,  Mr.  Connell  never  even 
made  a  demand  on  appellant  to  surrender, 
and  from  either  the  defendant's  or  state's 
standpoint  he  had  no  right  to  shoot  until  he 
had  made  that  demand  and  the  appellant  had 
forcibly  resisted.  Of  course,  the  other  man 
may  have  been  the  aggressor  and  flred  before 
Connell  bad  time  to  make  that  demand  of  the 
appellant,  but  the  state's  side  of  it  was  given 
fully  to  the  jury.  I  am  only  speaking  now 
in  this  connection  of  legal  rights  under  those 
drcnmstancea  that  should  have  been  stated 
to  the  jury  in  the  charge  of  the  court  as  a 
basis  tor  tbdr  finding,  as  well  as  under  the 
facts.  I  do  not  deem  it  necessary  to  follow 
this  matter  or  dte  authorities.  These  ques- 
tions are  settled  by  the  decisions  in  the  his- 
tory not  only  of  Texas  jurisprudence,  but  so 
far  as  I  am  aware»  wherever  our  Anglo-Saxon 
Jurisprudence  and  our  constitutional  provi- 
sions and  statutory  requirements  are  in  ex- 
istence. 

There  are  some  other  matters,  but  I  do  not 
care  to  follow  this  matter.  Briefly  stated,  I 
file  these  as  some  of  my  reasons  for  not 
agreeing  with  the  affirmance  of  the  Judgment 
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BIOS  T.  STATB.    <Xo.  89S4.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  16, 
1916.) 

1.  GBnORAi.  Law  «=>996—Ssntencb— Stat- 
ute. 

Under  Code  Cp.  Proc.  1911,  art.  859,  pro- 
viding that  where  there  is  a  failure  to  enter  judg- 
ment during  the  term,  the  judgment  may  be  en- 
tered at  any  succeeding  term  of  the  court,  the 
district  court  at  its  next  term  after  the  dismissal 
of  defendant's  appeal,  and  upon  notice  by  the 
district  attorney  to  defendant  of  an  application 
to  correct  error  in  the  judgment  entrr,  might 
correct  the  clerk's  insertion  of  another  name 
where  defendant's  naine  was  intended  to  appear. 
[£id.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1488,  2529,  2644-2546 ;  Dec. 
Dig.  «=»996.] 

2.  Cbimiwal   Law    ^s'lOlt-Ai'PEAL— EIntbt 

or  JUDOMKNT. 

In  such  case  the  defisndant  might  appeal  to 
the  Court  of  Criminal  Appeals,  whereupon  its 
jurisdiction  would  attach  and  it  would  pass  on 
the  merits  of  the  case. 

lEJd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2571;  Dec.  Dig.  «=» 
1014.1 

8.  Inbictmbiit  asv  Iitformation  «39l69  — 

Amkn  dmxnt— Naub— Statutxs. 

■Under  Code  Cr.  Proc.  1911,  art.  560,  provid- 
ing that,  if  defendant  suggests  that  his  name  dif- 
fers from  that  stated  in  the  indictment,  it  shall 
be  noted  upon  title  minates  and  the  indictment 
corrected  by  inserting  the  defendant's  name  as 
suggested,  the  district  court,  on  defendant's  mo- 
tion suggesting  that 'his  name  was  Jeorge  Rios, 
and  not  Jeorge  Reyes,  as  shown  by  the  indict- 
ment, properlj  refused  to  abate  the  indictment, 
which  nad  been  served  on  defendant  more  than 
two  days  before  his  arraignment,  and  properly 
made  a  notation  on  its  minutes  and  a  correction 
<tf  the  indictment 

[Eld.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent.  Dig.  §j  605-514;  Dec. 
Dig.  «=>169.] 

4.  Cbzminal  Law  ^=»406— Voluntaby  Statb- 

KENT— Warning— Statute. 

Under  Code  Cr.  Proc.  1911,  art.  294,  pro- 
viding that  before  the  examining  trial  defendant 
shaJl  be  informed  of  his  right  to  make  a  state- 
ment relative  to  bis  accusations  and  told  that 
he  need  not  make  any  statement  but  that  any 
statement  made  might  be  used  in  evidence 
against  him,  and  article  295,  permitting  him  to 
make  a  voluntary  statement  before  the  exam- 
ination of  any  witnesses,  to  be  reduced  to  writ- 
ing and  signed  by  him,  his  statement  on  his 
examination  after  warning,  read  over  to  him  and 
signed  by  him,  need  not  on  its  face  show  that 
he  was  warned  and  that  it  complied  with  the 
statute,  as  that  may  be  orally  shown. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Uw,  Cent  Dig.  {$  785,  894-917,  920-«27 ;  Deo. 
Dig.«=»40e.] 

6,  CBmiKAi:.  Law  «=»1111— ApPEAir-VoLXJK- 

TABT  STATEICBKT  —  INXEBPBETBB  —  BUX  OW 
EXCBPTIONa 

The  objection  that  the  justice  taking  defend- 
ant's voluntary  statement  on  his  examining  trial 
was  not  sworn  to  act  as  an  interpreter  will 
not  be  considered  where  the  bill  of  exceptions 
does  not  show  that  the  statement  was  made  in 
the  Spanish  language  and  translated  by  the  jus- 
tice into  English,  but  does  show  that  accused 
made  sncb  statement  in  English. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2894r-2896 ;    Dec.  Dig.  «=» 

nil.] 


Appeal  from  District  Coort,  San  Patrlcto 
Ooumty;   F.  G.  OhambUss,  Judge. 

Jeorge  BIob  was  convicted  of  murder  and 
be  appeals.    Affirmed. 

John  A.  Jones  and  A.  L.  Neal,  botb  of  Sin- 
ton,  for  appellant  C.  C.  McDonald,  Asst 
Atfy.  Gen.,  for  the  State. 

HARPBOl,  J.  Appellant  was  convicted  of 
murder,  and  tbe  death  penalty  assessed 
against  him. 

On  the  former  appeal  in  this  case,  report- 
ed In  174  B.  W.  1060^  the  appeal  was  dis- 
missed because  the  notice  of  appeal  was  not 
entered  in  the  minutes  at  the  term  of  court 
at  which  appellant  was  tried.  The  opinion 
also  shows  that  the  Judgment  entr;  was  In- 
correct, and  the  court  had,  in.  vacation,  en- 
tered an  order  correcting  the  Judgment  en- 
try. The  court  held  that  this  could  not  be 
done  In  vacation. 

[1,2]  After  the  cue  was  dismissed  the 
state,  by  its  district  attorney,  at  the  next 
term  of  the  district  court  of  San  Patricio 
county,  had  appellant  and  his  counsel  served 
with  notice  of  an  application  to  correct  the 
errors  in  the  judgment  entry,  it  being  made 
to  appear  the  clerk  by  mistake  had  Inserted 
the  name  Clarence  Lenler  where  appellant's 
name  (Jeorge  Rios)  should  appear  and  was 
Intended  to  appear.  Appellant  Insists  that 
the  court  was  without  authority,  even  at  the 
next  term,  to  make  this  correction,  and  clte& 
us  to  the  case  of  Estea  v.  State,  38  Tex.  Cr. 
B.  506,  43  S.  W.  9S2,  wherein  it  was  held 
that  under  the  law  as  it  then  existed  the  trial 
court  had  no  authority  to  enter  a  Judgment 
nunc  pro  tunc  while  the  case  was  pending  l)e- 
fore  this  court  <m  appeal,  but  in  that  case  nor 
in  any  other  case  has  it  ever  been  held,  after 
the  appeal  has  been  dismissed  by  this  court, 
that  Hxe  trial  court,  in  term  time,  would  not 
have  authority  to  amend  its  judgmieuts  or  en- 
ter a  proper  Jodgpwnt  when  there  had  been 
no  Judgment  entered.  On  the  contrary,  it  has 
been  unlforittly  held  that  the  trial  court  had 
authority,  after  the  appeal  had  been  dis- 
missed by  this  court,  to  enter  a  proper  Judg- 
ment ia  the  case  upon  notice  to  the  opposite 
party.  Article  859  of  the  Code  of  Criminal 
Procedure  provides  that  where  from  anjr 
cause  whatever  there  ia  a  failure  to  enter 
Judgment  during  the  term,  the  Judgment  may 
be  entered  at  any  succeeding  term  of  the 
court  Mttdlsou  v.  State,  17  Tex.  App.  479; 
Haves  V.  State,  13  Tex.  App.  85;  Vestal  v. 
State,  3  Tex.  App.  64&  As  said  in  the  Mad- 
la(m  Case,  supra: 

"Under  this  provision  it  has  been  held  that  if 
an  appeal  has  been  taken,  but  no  final  judgment 
was  entered,  and  the  appeal  is  dismissed,  it  is 
the  proper  practice  to  cause  the  final  judgment 
to  be  entered  at  a  sulwequent  term  in  the  court 
a  quo,  nunc  pro  tone,  and  that  from  this  judg- 
ment thf  defendant  may  again  prosecute  appeal" 
—citing  Smith  v.  State,  1  Tex.  App.  408,  and 
other  cases. 
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The  conrt  tiMed  properly  in  permitting  a 
correct  Judgment  to  be  entered,  In  term  time, 
after  appellant  had  been  served  with  notice 
that  proper  application  had  been  filed  asking 
that  such  entry  be  made,  and  from  this  Judg- 
ment entry  he  bad  the  right  then  and  there 
to  give  notice  of  appeal  to  this  court;  and, 
as  the  record  discloses  such  notice  was  g^lren, 
the  jurisdiction  of  this  court  has  attached, 
and  we  will  pag6  on  the  merits  of  the  case. 

[2]  The  Indictment  in  this  case  charged  ap- 
pellant's name  to  be  Jeorge  Reyes.  When 
the  case  was  called  for  trial  appellant  filed 
a  written  motion  suggesting  that  his  tme 
name  was  Jeorge  Bios,  and  prayed  the  court 
to  abate  the  indictment.  When  this  plea  was 
filed  the  court  refused  to  abate  the  indict' 
ment,  but  cprrectly  ordered  that  the  proper 
notation  be  made  upon  the  minutes  of  the 
conrt  and  the  indictment  corrected  by  Insert* 
ing  the  name  of  defendant,  as  suggested  in 
the  motion.  Article  560,  C.  O.  P.;  Peters  v. 
State,  154  S.  W.  668.  The  indictment  having 
been  served  on  defendant  more  than  two  days 
before  his  arraignment.  It  was  not  necessary 
to  postpone  the  case  for  another  two  days 
when  be  suggested  his  right  name  to  the 
conrt 

The  only  other  bill  of  exceptions  in  the  rec- 
ord complains  the  court  erred  In  admitting 
the  written  statement  of  defendant,  made  by 
him  at  the  time  of  the  holding  of  the  examin- 
ing trial.  The  objections  urged  to  said  state- 
ment were:  First,  that  the  statement  did  not 
show  that  defendant  had  been  warned  he  did 
not  have  to  make  any  statement;  second, 
that  the  statement  did  not  show  be  was  told 
if  he  made  any  statement  that  it  could  be 
used  In  evidence  against  blm  on  the  trial  of 
the  offense ;  third,  that  said  statement  was 
signed  by  Uls  mark,  and  that  the  law  reqaires 
that  the  statement  be  signed  by  some  other 
person  than  a  peace  officer;  and,  fourth, 
that  the  person  taking  said  statement  was 
not  sworn  to  act  as  interpreter,  as  the  law 
directs. 

[4]  The  flret  three  objections  would  be 
good  if  the  statement  had  been  an  extrajudi- 
cial confession.  But  the  Btaten\ent  was  not 
what  Is  termed  in  law  a  confession,  but  a 
voluntary  statement  made  by  accused  in 
court  at  the  examining  trial.  Article  810, 
C.  G.  P.,  governs  the  taking  of  confessions 
out  of  court,  but  this  article  spedfleally  pro- 
vides it  shall  have  no  application  "to  a  vol- 
untary statement  of  an  accused,  taken  before 
an  examining  court  In  accordance  with  law." 
Therefore  we  are  relegated  to  articles  294 
and  295  of  the  Code  of  Criminal  Procedure 
for  the  rules  governing  the  taking  of  a  vol- 
untary statement  at  the  time  of  holding  an 
examining  trial.  Mr.  S.  J.  Lewis  testified 
he  was  a  Justice  of  the  peace,  and  held  the 
examining  trial  of  appellant:  that  he  in- 
formed appellant  of  his  right  to  make  a 


statement,  and  that  If  he  made  one  it  must 
be  voluntarily  made,  and  that  If  he  made  It  It 
could  be  used  In  evidence  against  him  on  the 
trial  of  the  case  of  which  be  was  then  charged ; 
that  after  havljig  so  warned  appellant,  appel- 
lant made  a  statement  and  he  reduced  it  to 
writing,  and  after  reducing  It  to  writing  he 
read  it  over  to  appellant  and  appellant  signed 
it  In  bis  presence.  These  two  articles  of  the 
statute  were  construed  by  this  court  in  the 
case  of  Guy  ▼.  State,  8  Tex.  App.  161,  In  a 
well-considered  opinion  written  by  Judge 
White,  and  it  was  held  that  it  was  not  neces- 
sary ttiat  the  statement  on  its  face  show  that 
appellant  bad  been  warned,  but  this  might  be 
orally  shown,  as  well  as  the  fact  that  all  re- 
quirements of  the  statute  bad  been  complied 
with  in  taking  the  statement.  The  rule  an- 
nounced in  that  case  has  always  beeA  fol- 
lowed In  this  court,  and  ft  a  correct  construc- 
tion of  articles  294  and  295.  If  the  written 
statement  had  been  a  confession  taken  out  of 
court,  the  first  three  objections  mlg^t  be  tea- 
ableu 

[S]  As  to  the  fourth  objection,  there  la 
nothing  In  the  statement  as  IntroduL-ed.  nor 
In  the  bill  of  exceptions,  except  the  objuetion 
made  to  show  that  the  statement  was  made 
by  appellant  in  the  Spanish  language,  and 
by  the  Justice  of  the  peace  translated  Into 
English.  In  so  far  as  this  bill  of  exceptions 
discloses,  appellant  may  have  made  the  state- 
ment in  the  English  language.  If  in  fact  ap- 
pellant made  the  statement  in  the  Spanish 
language,  and  it  was  translated  by  the  Jus- 
tice of  the  peace  into  English,  and  then  re- 
duced to  writing,  the  bill  of  exceptions 
should  disclose  that  fact  But  if  that  be  the 
case,  as  contended  by  appellant  in  his  brief, 
certainly  this  fact  should  appear  In  the  bill 
of  exceptions  or  somewhere  In  the  record. 
We  might  conjecture  that  appellant  made  tbe 
statement  In  the  Spanish  language  by  rea- 
son of  the  fact  that  the  record  discloses  he  is 
a  Mexican,  and  that  on  tbe  trial  of  the  case 
he  testified  through  an  interpreter,  bat  we 
cannot  resort  to  conjectures  In  aid  of  the  al- 
legations of  a  bill  of  exceptions.  In  so  far  as 
the  bill  is  concerned,  it  shows  that  appellant 
made  the  statement,  speaking  the  English 
language.  Tbe  confession  is  in  the  English 
language,  signed  by  appellant,  and  there  Is 
nothing  to  show  that  it  was  made  In  Spanish 
and  translated  by  the  Justice  of  the  peace  in- 
to English.  When  tbe  justice  of  tbe  peace 
was  testifying,  be  was  asked  no  such  ques- 
tion, and  such  an  Issue  does  not  appear  to 
have  been  made  on  the  trial  of  the  case,  nor 
was  there  any  evidence  offered  that  tbe  state- 
ment was  made  by  appellant  in  the  Spanish 
langunse. 

No  oth;»r  question  Is  raised  in  a  way  we  are 
autbuil;  cd  to  review  it,  and  tlie  judgment  is 
affirmed. 
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NATIONS  at  «L  T.  MILI.BR  et  nx. 

(No.  2Ma) 

(Supreme  Ccnrt  of  Teccas.    Huch  1,  ISlflh) 

1.  PUBUO   LaNM   «E=>180-^^BU0  liAMDB   OF 

Stats— PowEBB  of  CoioaesioKEs. 

The  action  of  the  Commissioner  of  the  Gen- 
eral Land  OfiSce  in  forfeiting  a  purchase  of  pub- 
lic lands  is  ex  parte  and  dependent  upon  the 
actual  existence  of  the  facta  constituting  a 
lawful  ground  of  forfeiture  and  authorizing  him 
to  declare  it,  since  he  is  not  Invested  with  Ju- 
dicial powera. 

[Ed.  Note.— For  other  eases,  see  Pnblie  Ladds, 
Cent.  Dig.  {  CM ;  Dec.  Dig.  «t9l80.) 

2.  Pdbuo  I/ands  ObITS  —  Lands  aw  ram 
BxATB— liXBOJO.  FoBFEmnw— Statctx. 

Under  Rev.  St.  19H,  arts.  5458.  5459, 
providing  that  all  persons  claiming  the  right  to 
parcbase  or  lease  any  public  free  school  lands, 
etc.,  which  have  been  or  may  be  sold  or  leased 
to  any  other  person,  shall  bring  suit  within  one 
year  after  the  award  of  such  sale  or  lease,  and 
not  thereafter,  and  that,  if  no  suit  has  been  in- 
•titnted  by  any  person  claiming  the  right  to 
porchase  or  lease  within  a  year,  it  shall  be 
condusive  evidence  that  all  the  requirements 
of  the  law  with  reference  to  the  sale  or  lease 
have  been  complied  with,  the  defense  of  one  to 
whom  public  free  acfaool  land  was  sold  in  an 
action  oy  purchasers  after  forfeiture  declared 
against  him  that  the  forfeiture  was  illegal,  leav- 
ing his  right  to  the  land  unaffected,  was  not 
precluded  becanie  of  his  failure  to  bring  suit 
tor  the  land  within  a  year  from  the  date  of 
the  award  after  the  forfeiture  against  him,  and 
in  trespass  to  fry  title  by  the  subsequent  pur- 
chasers it  was  error  to  exclude  evidence  of  the 
illegality  of  the  forfeiture.  . 

[Ed.  Note.— For  other  case*,  see  Public  L>anda, 
Cent  Dig.  Sj  544-661;   Dec.  Dig.  «=j173.] 

Error  to  Court  of  ClvU  Appeals  of  Fourth 
Supreme  Judicial  District 

Action  by  F.  P.  BfUller  and  wife  against 
J.  H.  NatlonB  and  others.  Judgment  tor 
plaintiffs  was  afflrn>ed  by  the  Court  of  Ap- 
peals (146  8.  W.  261),  and  defendants  bring 
error.    Reversed  and  remanded. 

T.  A.  Falvey,  Hobt  L.  Holllday,  and  Tmr- 
ney  A  Burgee,  all  of  Bl  Paso,  for  plaintiff  In 
error.  John  L.  Dyer  and  Peyton  F.  Edwards, 
both  of  EI  Paso,  for  defendant  in  error. 

PHIIXIPS,  C.  J.  The  action  was  one  In 
trespass  to  try  title  brought  by  Miller  and 
bis  wife  to  recover  certain  sections  of  land 
from  W.  P.  Paschal  and  J.  H.  Nations,  a 
lessee  of  Paschal,  originally  public  free  school 
land  awarded,  on  June  26, 1906,  by  the  Com< 
misslonar  of  the  General  Land  OflBce  to 
Paschal,  and  thereafter,  on  June  10, 1909,  fol- 
lowing a  forfeiture  by  the  Commissioner  of 
Pascbal's  purchase,  awarded  to  Mrs.  Itailer. 
Fascial's  pordiase  of  the  land  was  in  com- 
pUanoe  with  the  law,  and  the  required  pay- 
ments on  his  obligation  were  duly  made  up 
to  the  time  lOf  the  Commissioner's  forfeiture 
of  his  purchase  on  May  24,  1909,  and  have 
since  been  duly  tendered.  Be  was  In  posses- 
sion of  the  land  at  the  time  of  the  Institn- 
tlon  of  the  present  suit  According  to  the 
entry  made  by  the  Commissioner  at  the  time 
the  forfeiture  of  Paschal's  purchase  was  "for 


failure  to  reside  on  fbs  land  as  rcQuli ed  by 
Uw," 

Upon  the  trial.  Pasdial  tendered  witnesses 
to  establish  that  he  had  continuously  re- 
sided upon  the  land  from  the  time  of  his  pur- 
chase from  the  State,  but  was  denied  the 
right  to  make  the  proof.  A  verdict  was  in- 
structed against  him  under  the  view  enter- 
tained by  the  trial  court  that,  in  virtue  of 
the  Act  of  1906  (diapter  29,  page  35,  Acts  of 
1905),  present  articles  5466  and  6469,  Revised 
Statutes  of  1911,  he  was  concluded  In  the 
suit  because  of  his  failure  to  bring  an  action 
for  the  land  within  one  year  from  the  date 
of  the  award  to  Mrs.  Miller;  this  being  like- 
wise the  view  of  the  Court  of  Civil  Appeals 
as  expressed  1^  its  sfBrmance  of  the  Judg- 
ment 

[1, 1]  The  Act  of  1905  has  been  several 
times  considered  by  this  court,  but  we  have 
not  had  occasion  to  determine  any  case 
where  It  was  invoked  under  circumstances 
similar  to  those  found  here.  Its  provisions 
are  doubtless  familiar  but  we  wlU  quote  It 
It  reads: 

Art.  5458.  "AH.  persons  claiming  the  right  to 
purchase  or  lease  any  public  free  school  lands, 
or  any  lands  belonging  to  the  state  university, 
or  either  of  the  state  asylams,  which  have  been 
heretofore,  or  which  may  t>e  hereafter,  sold  or 
leased  to  any  other  person  under  any  provision 
of  the  law  authorizing  the  sale  or  lease  of  any 
of  said  lands,  s&all  bring  his  suit  therefor  with- 
in one  year  after  the  date  of  the  award  of  such 
sale  or  lease,  and  not  thereafter." 

Art  6469.  "If  no  suit  has  been  instituted  by 
any  person  claiming  the  right  to  purchase  or 
lease  any  of  said  land  within  the  period  of  time 
limited  m  the  foregoing  article,  it  shall  be  con- 
clusive evidence  that  all  the  requirements  of 
the  law  with  reference  to  the  sale  or  lease  of 
such  lands  have  been  complied  with ;  provided, 
that  nothing  in  this  and  the  preceding  article 
shall  be  construed  to  aSect  the  state  of  Texas 
in  any  action  or  proceeding  that  may  be  brought 
by  it  in  respect  to  any  of  said  lands." 

The  purpose  of  the  act  is  clearly  stated  in 
Slaughter  v.  Terrell,  100  Tex.  600,  102  S,  W. 
399,  as  follows: 

"Under  the  law  ss  it  previously  existed,  pur- 
chasers of  school  lands  were  liable  to  have 
their  titles  attacked  by  third  persons  who  de- 
sired to  purchase  the  land,  and  such  persons 
might  call  in  question  the  qualification  of  the 
purchaser  as  well  as  the  performance  of  condi- 
tions prescribed  by  law,  for  example,  that  when 
the  purchase  was  made  the  purchaser  did  not 
actually  reside  upon  the  land,  or  that  he  did 
not  intend  to  make  it  his  home,  and  thus,  al- 
though the  State  recognised  bis  right  the  pur- 
chaser was  constantly  exposed  to  such  attacks. 
This  rendered  su(A  titles  uncertain  and  to  rem- 
edy that  evil  the  Le^lature  enacted  the  law 
now  under  consideration,  which  requires  that 
any  person  who  desires  to  purchase  land  there- 
tofore purdiased  by  another  shall  bring  his  suit 
to  set  aside  the  former  purchase  witUn  twelve 
months  of  the  award  of.it  or  he  will  be  barred." 

Paschal's  podCUon  in  the  suit  was  that  the 
Commissioner's  forfeiture  of  his  purdmse 
was  wrongfuit  and  his  rights  to  the  land, 
therefore,  not  affected  by  It  If  It  be  true 
that  he  had  not  failed  to  reside  upon  the 
land  as  the  law  requires,  the  forfeiture  was 
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onantborlMd.  ^Rie  CkHiimtesloner  of  the  Gen- 
eral Land  Office,  though  an  officer  charged 
nrlth  high  and  responslbto  dntles,  is  not  In- 
rested  with  Judicial  powers ;  and  his  autb<v- 
Ity  to  fori:elt  a  purchase  of  public  lands  la 
dependent  upon  the  actual  existence  of  the 
tacts  wbidi  constitute  a  lawful  ground  of 
forfeiture  and  authorize  him  to  declare  It 
Smlthera  v.  Lowrance,  100  Tex.  77,  98  N.  W. 
1064;  Savings  Bank  v.  Dowleam,  94  Tex. 
383,  60  S.  W.  754;  Bumpass  t.  McLendon,  45 
Tex.  Civ.  App.  619,  101  S.  W.  491;  Zettle- 
meyer  v.  Shuler,  62  Tex.  Olv.  App.  648,  116 
S.  W.  78.  The  action  of  the  Commissioner  In 
such  cases  Is  ex  parte.  The  purchaser 
against  whom  the  forfeiture  la  declared  is 
entitled  to  a  judicial  hearing  and  determina- 
tion of  the  question  of  whether  there  was 
any  ground  for  the  forfeiture;  and  of  this, 
a  common  privilege  Inhering  In  every  law- 
ful adjudication  of  property  rights,  he  can- 
not be  deprived. 

If  there  was.  In  fact,  no  warrant  for  the 
forfeiture  of  the  sale  of  the  land  to  Paschal, 
and  the  forfeiture  was  therefore  Ulegal,  leav- 
ing, as  a  necessary  result,  his  right  to  the 
land  unaffected  by  It,  was  his  defense  to  this 
action  by  the  Millers  concluded  under  the  Act 
of  1905  because  of  a  failure  to  himself  bring 
a  suit  for  the  land  within  a  year  from  the 
date  of  the  subeequent  award  to  Mrs.  Miller? 
We  do  not  think  so.  The  act  was  intended 
to  apply,  and  in  terms  clearly  does  apply,  to 
persons  "claiming  the  right  to  purdiase  or 
lease  any  public  free  school  land,"  etc.  It 
does  not  purport  to  deal  with  one,  much  less 
bar  his  rights,  who  is  not  claiming  any  right 
to  purchase  as  against  an  adverse  claimant 
or  award,  but  whose  right  to  the  land.  If  he 
has  any  claim  to  It,  Is  unaffected  by  another 
award  and  is  that  of  an  established  lawful 
purchaser,  already  invested  with  his  interest 
In  virtue  of  a  prior  valid  sale,  originally  bind- 
ing upon  the  State  and  still  subsisting  in  full 
force  under  the  law. 

If  Paschal's  contention  In  respect  to  his 
continuous  residence  upon  the  land  be  true, 
his  rights  at  the  time  of  the  forfeiture  of 
his  purchase,  the  award  to  Mrs.  Miller,  and 
thereafter,  as  a  purchaser  under  the  State's 
sale,  were  not  less  perfect  than  at  their  ori- 
gin. They  could  not  be  destroyed  by  an  Il- 
legal forfeiture  and  a  subsequent  Illegal  sale 
to  anyone  else.  If  be  had  complied  with  the 
law  In  respect  to  residence  upon  the  land,  as 
he  proposed  to  establish  by  the  testimony  he 
tendered  in  the  suit,  he  was  the  lawful  pur- 
chaser of  the  land  at  the  time  of  the  award 
made  to  Mrs.  Miller;  and.  In  such  event,  that 
continued  to  be  his  status  thereafter.  If 
such  Is  not  his  status.  It  is  plain  that  he  has 
no  right  to  the  land ;  but  If  It  is,  It  is  equal- 
ly plain  that  Mrs.  Miller  has  no  right  to  It 


He  U  asserting  no  other  Claim  In  the  suit, 
and  It  appears  has  asserted  none  other  to 
the  land.  If  he  is  a  lawful  purchaser  be- 
cause once  so  recognised  by  the  State  and 
entitled  under  the  law  to  be  stni  so  recog- 
nized, as  he  has  the  rle^t  to  establish  In  Mrs. 
Miller's  suit,  he  cannot  in  our  opinion  be  re- 
garded as  "a  person  claiming  the  right  to 
purchase,"  and  the  Act  of  1006  is  therefore 
without  application. 

No  intimation  contrary  to  this  holding  Is 
to  be  found  In  the  opiidcm  d^vered  In  Atchi- 
son V.  Hanna,  107  Tex. ,  174  S.  W.  279,  or 

in  any  other  declsicm  by  this  court  toacbiiis 
the  scope  and  effect  of  the  Act  of  1906.  In 
Atchison  V.  Hanna,  Hanna's  purchase  waa 
illegally  forfeited.  After  such  forfeiture  the 
land  was  awarded  to  Armstrong  who  sold  to 
Atchison.  Within  a  year  after  the  award  to 
Armstrong  Hanna  filed  In  this  court  a  motion 
for  leave  to  file  a  petition  for  mandamna 
against  the  Commissioner  of  the  General 
Land  Office  and  Armstrong,  seeking  to  have 
the  Armstrong  award  canceled  and  htmswlf 
recognized  as  a  lawful  purchaser  of  the  land. 
On  this  motion  the  petition  was  permitted  to 
be  filed.  It  was  afterwards  dismissed  for 
want  of  Jurisdiction,  caused  by  the  lnteri>08l- 
tlon  of  Armstrong's  answer  presenting  a  ques- 
tion of  fact  in  relation  to  Hanna's  purchase 
from  the  State,  wbldt  this  court,  under  Its 
Jurisdiction,  could  not  determine.  It  was  not 
held  that  Hanna  was  under  the  necessity  of 
bringing  a  suit  for  the  laud  within  a  year 
from  the  date  of  the  award  to  Armstrong 
In  order  to  escape  the  iteration  of  the  Act 
of  1906.  UpoQ  this  feature  of  the  case  it 
Is  in  the  opinion  simply  declared  that  inas- 
much as  the  effect  of  Armstrong's  answer  In 
the  mandamus  suit  was  to  deprive  this  court 
of  the  authority  to  determine  the  issues, 
Armstrong  and  Atchison,  his  vendee,  were  In 
no  position  to  say  that  Hanna  had  not 
brought  a  suit  within  the  ooutemplatioa  of 
the  Act  of  1905. 

It  is  difficult  to  attribute  to  the  Legislature 
a  purpose  to  foreclose  under  the  operation 
of  this  act  the  rights  of  one  whom  the  State 
has  once  recognized  to  be  a  lawful  purchaser 
of  its  pubUc  land,  which,  because  of  his  com- 
pliance with  the  law,  have  never  become  le- 
gally subject  to  forfeiture  but  still  subsist 
The  contemplation  of  such  a  result  as  the 
consequence  of  such  a  statute  ought,  we 
think,  to  be  very  clearly  expressed  before  the 
statute  is  held  to  have  such  effect  No  such 
Intention  is  revealed  in  the  terms  of  the  Act 
of  1906,  and  we  are  therefwe  unwilling  to 
give  It  such  construction. 

The  Judgments  of  the  District  Court  and 
tile  honorable  Court  of  Civil  Appeals  are  re- 
versed and  the  cause  Is  remanded  to  the  Dis- 
trict Court 
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WICHITA  PAMiS  TRACTION  00.  t. 
ADAM&    (No.  2439.) 

(Suprane  Court  of  Texas.    Feb.  23,  191&) 

1.  TbiaIi  «=»203  —  Instwdctions— Nkcbssitt. 

In  a  jury  trial,  where  the  case  is  submit- 
ted under  a  general  chatxe,  a  party  is  entitled  to 
an  affirmative  presentation  of  an  issne  raised 
by  the  pleading  and  evidence  npon  which  he 
relies;  this  b^ng  tiie  distinct  office  of  the  special 
cbarge. 

[Ed.  Note.— Por  other  cases,  see  Trial,  Cent 
mg.  K  477-479;  Dec  Dig.  «=>203.] 

2.  Theatebs  and  Shows  i3=a6— Auxjsxuent 
GBotrnoa— Cabx  Requiebd. 

In  an  action  against  the  owner  of  amnse- 
ment  i^ounds  for  injuries  to  a  child  while  upon 
a  walk  which  was  under  the  defeadant's  con- 
trol, the  measure  of  defendant's  duty  is  the  ex- 
ercise of  ordinary  care  to  keep  the  walk  in  a 
condition  safe  for  a  child  of  his  years. 

[Ed.  Note.— For  other  cases,  see  Theaters  and 
Shows,  Cent  Dig.  i  6;    Dea  Dig.  «=96.] 

&  TlTKATEIS  AHD   SKOWS   «=X{  —  AMUBKMKNT 

Gbounds— Cabb  Rcquibsd— OoNDinoii  ov 

PBElOaKS. 

Tlie  owner  of  amusement  grounds  was  liable 
for  injoriea  to  a  child  while  on  a  walk  which 
was  under  the  owner's  control,  if  throagh  its 
employes  it  placed  the  tank  which  caused  ttie 
injury  in  its  position  upon  the  walk,  and  such 
an  act  constituted  negligence,  or  if  the  tank 
was  placed  there  by  a  stranger  and  the  owner 
ffeiled  U>  exeircise  ordinal?  care  to  discover  its 
presence  and  either  remove  it  or  reader  it  not 
dangerous,  and  it  is  not  liable  in  the  absence  of 
dther  of  these  conditions. 

[Kd.  Note^— For  other  cases,  see  Theaters  and 
Shows,  Cent.  Dig.  |  6;  Dec.  Dig.  «=96.] 

4.  Thkatebb  and  Shows  «=»6  —  Amttsemknt 
Gboitndb— Actions— INSTBITCTIONS. 

In  an  action  for  injuries  to  a  ofeild  by  the 
fidUng  of  a  tank  upon  a  walk  under  defendant's 
control  in  amusement  grounds,  an  instruction 
that,  if  the  tank  was  not  placed  there  by  de- 
fendant or  its  employe*,  and  was  placed  there 
without  defendant's  knowledge,  and  it  could  no<^ 
by  ordinary  care,  have  ascertained  that  it  had 
been  placed  there,  defendant  was  not  liable 
should  have  been  granted ;  defendant  being  enti- 
tled tn  an  affinnative  inrtructioggL  on  that  phase 
of  the  evidence. 

[Kd.  Note.— For  other  cases,  see  Theaters  and 
Shows,  Gent.  Dig.  |  6;  Dec  Dig.  «=s>6.] 

Bl  Tbkatebs  and  Shows  «=s>6  —  AmrsKUXNT 
Gbocwds— Aonowa— iNarBConows. 

In  an  action  (or  injuries  from  the  foiling 
«f  a  tank  upon  a  walk  in  amusement  grounds, 
an  instruction  that,  if  the  jary  failed  to  find 
that  the  placing  of  the  tank  was  negligenoe  on 
the  part  of  the  defendant's  agents  and  employes, 
tlie  finding  should  be  for  defendant  presented 
the  defense  that  the  tank  was  not  placed  there 
by  defendant's  agents  or  employes,  and  that  they 
could  not,  by  reasonable  care,  have  known  that 
it  was  placM  there,  only  negativdy  if  at  all. 

[Bd.  Notei— For  other  cases,  see  Theaters  and 
SbowB,  Cent.  Dig.  |  6;  Dec  Dig.  «=»6.] 

Error  to  Court  of  Civil  Appeals  of  Seventh 
Supreme  Jodldal  District 

Action  by  Norman  Adams  against  the 
Wichita  Falls  Traction  Company.  From  a 
judgment  of  the  Court  of  Civil  Appeals  (146 
8.  W.  271),  affirming  a  judgment  of  the  dis- 
trict court  for  plaintUt,  defendant  brings  er> 
tor.    Reversed  and  remanded. 


Hnff  &  Baflngton,  of  Wichita  Falls,  and 
0.  O.  Huff,  of  Dallas,  for  plaintiff  In  error, 
li.  H.  Mathls  and  Jno.  O.  Kay,  both  of 
Wichita  Falls,  and  Hart  ft  Woodward,  of 
Austin,  for  defendant  tn  error. 

PHILLIPS,  C.  J.  The  action  was  for  ttie 
recovery  of  damages  on  account  of  an  Injury 
sustained  by  the  plaintiff,  Norman  Adams,  a 
child,  suing  by  Its  father.  The  defendant 
owned  some  amusement  grounds  for  the  use 
of  the  general  public  ont  from  the  cl^  of 
Wichita  Palls,  to  which  its  street  car  line 
extended  from  the  city  and  wlUUn  which  was 
located  a  pavilion  structure  with  the  lower 
floor  enclosed  and  a  concrete  promenade 
walk  or  veranda  surrounding  it.  In  the  low- 
er story,  under  a  contract  with  the  defend- 
ant granting  him  such  privilege,  Oeorge  Mat- 
er conducted  stands  for  the  sale  of  confec- 
tionery, ice  cream,  soda  water,  eta  The  In- 
jury to  the  plaintiff  occurred  upon  a  late 
Sunday  afternoon,  and  was  occasioned  by  an 
empty  metal  liquid  gas  tank,  four  or  five 
feet  in  length,  five  or  six  inches  in  diameter 
at  the  end,  and  weighing  about  one  hundred 
and  fifty  pounds,  used  by  Mater  in  connec- 
tion with  his  soda  water  business,  which  was 
standing  in  an  upright  position,  unsupported, 
at  the  outer  edge  of  the  walk,  and  was  by 
the  child  accidentally  toppled  over,  talllnc 
upon  and  injuring  one  of  his  hands. 

The  negligence  charged  against  the  defend- 
ant was  In  Its  placing  the  tank,  or  permit- 
ting It  to  be  placed,  in  this  position  upon 
the  walk,  which,  it  was  claimed,  rendered  the 
premises  dangerous  to  children. 

An  examination  of  the  record  does  not  dis- 
close any  direct  evidence  as  to  the  circum- 
stances under  whldi  the  tank  was  placed  up- 
on the  walk,  or  as  to  the  person  who  put  It 
there.  There  does  not  appear  to  have  been 
any  direct  evidence  that  any  agent  or  em- 
ploye of  the  defendant  had  actual  knowledge 
before  the  accident  that  such  was  its  situa- 
tion. There  was  a  conflict  In  the  evidence 
with  respect  to  the  length  of  time  It  had 
been  standing  upon  the  walk  before  the  acci- 
dent According  to  some  of  the  testimony 
adduced  for  the  plaintiff  It  had  been  in  such 
position  for  several  hours.  According  to  cer- 
tain testimony  adduced  for  the  defendant  It 
had  been  upon  the  walk  for  only  a  few  min- 
utes. Mater  testified  that  the  tank  and  an- 
other like  It  had  been  taken  out  of  his  place 
of  business  in  the  pavilion  during  the  same 
morning  and  laid  flat  upon  the  ground  at  a 
place  away  from  the  pavilion  and  the  walk, 
near  the  street  car  track,  tot  the  purpose 
of  being  carried  back  into  the  city.  Estes,  a 
witness  for  the  defendant,  testified  that  thir* 
ty  minutes  before  the  child  was  injured,  he 
saw  some  men  and  boys  playing  with  the  two 
tanks  where  they  were  lying  upon  the  ground 
at  that  place;  and  tliat  the  tank  which  caus- 
ed the  injury  could  not  have  been  upon  the 
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walk  longer  than  three  minutes  before  tiie 
accident  occurred.  He  was  an  employe  of 
Mater,  and,  according  to  bis  testimony,  was 
upon  the  wallc  at  the  time,  engaged  in  his 
duties,  a  short  distance  from  where  the  tanlt 
was  standing  when  the  child  approached  It 

A  special  charge  to  the  following  effect 
was  requested  by  the  defendant  and  refused 
by  the  court: 

"If  you  find  and  believe  from  the  testimony 
that  the  tank  described  in  plaintiff's  petition 
was  placed  or  caused  to  l>e  placed  by  George 
Mater  or  his  employes  at  a  point  outside  of  ttle 
pavilion  and  its  porches,  and  if  you  further  find 
and  believe  from  the  testimony  that  said  tanks 
were  placed  upon  the  ground  at  a  point  near 
the  street  car  track  and  away  from  tlie  first 
floor  of  the  collonade  paviUon  and  its  porches 
and  away  from  the  place  of  the  accident,  and 
if  you  further  find  and  believe  from  the  testi- 
mony that  some  one  not  an  employe  of  George 
I/.  Mater  or  the  defendant  Traction  Company 
without  the  knowledge  of  said  Mater  or  the 
Traction  Company  moved  the  said  tank  from  the 
place  where  it  was  placed,  to  the  place  of  the  al- 
leged accident,  and  if  you  further  find  and  be- 
lieve from  the  testimony  that  the  defendant 
Traction  Company  its  agents  and  employes  did 
not  know  that  said  tank  had  been  moved  from 
the  place  where  it  had  been  placed  to  the  place 
of  the  alleged  accident  and  could  not  by  use  of 
ordinary  care  and  diligence  have  ascertained 
within  the  time  said  tank  was  moved,  if  you 
find  it  was  moved,  that  it  had  been  moved,  then 
you  are  instructed  to  find  for  the  defendant." 

[1]  In  a  jury  trial  Where  the  case  is  sub- 
mitted under  a  general  charge  of  the  court, 
a  party  is  entitled  to  an  afHrmatlTe  presenta- 
tion of  an  issue  raised  by  the  pleading  and 
eTldence  upon  which  he  relies  for  the  es- 
tablishment of  his  cause  of  action  or  bis  de- 
fense. For  a  proper  application  of  the  law 
of  the  case  to  the  different  phases  of  the 
evidence  as  a  guide  for  the  Jury's  action,  he 
is  not  remitted  to  inferences  which  may  be 
drawn  from  the  charge.  Whether  plaintiff  or 
defendant.  It  is  his  right,  upon  propet  re- 
quest, to  hare  the  issue  affirmatively  sub- 
mitted by  the  court  through  an  appropriate 
instruction  grouping  the  facts  which,  if  de- 
termined In  bis  faror,  will,  under  the  law, 
entitle  him  to  the  verdict  TMs,  It  may  be 
said.  Is  the  distinct  office  of  the  special  charge 
under  our  practice.  El  Paso  &  Southwestern 
Railroad  Company  v.  Foth,  101  Tex.  133,  100 
S.  W.  171,  105  S.  W.  822;  St  Louis  South- 
western Railway  Company  ▼.  Hall,  98  Tex. 
480,  86  8.  W.  780;  Missouri,  Kansas  &  Texas 
Railway  Company  v.  McGlamory,  89  Tex. 
638,  35  S.  W.  1058;  Texas  Trunk  Railway 
Company  v.  Ayres,  83  Tex.  268,  18  S.  W.  684. 

[2-4]  The  issue  tendered  In  the  case  by  the 
plaintiff  under  his  petition  was  that  the  de- 
fendant eitha  negligently  placed  the  tank 
upon  the  walk  or  negligently  permitted  It 
to  remain .  there.  On  the  theory  that  the 
walk  was  under  the  defendant's  centred, — as 
to  which  there  seems  to  have  been  some  dis- 
pute, but  which  for  the  purpose  of  this  de* 
cislon  we  will  Ignore  as  a  controverted  is' 
Hue, — the  measure  of  its  duty  to.  the  plaintiff, 


under  the  issue  as  presented,  was  the  exer- 
cise of  ordinary  cara  to  keep  tbe  wailk  In  a 
condition  saie  for  a  child  of  his  years.  It 
was  therefore  liable  for  the  injury  if  tbrougb 
its  employes  It  placed  the  tank  in  Its  posi- 
tion upon  the  walk  and  such  an  act  consti- 
tuted negligence,  or  if  the  tank  was  placed 
by  a  stranger  upon  the  walk  in  such  position 
and  It  failed  to  exercise  ordinary  care  to 
discover  Its  presence  and  either  remove  it  or 
render  it  not  dangerous  to  children  aucb  a^ 
the  plaintiff.  It  is  equally  true  that  it  was 
not  liable  if  It  neither  through  its  servants 
placed  the  tank  upon  the  walk,  nor  was 
guilty  of  negligence  In  falling  to  discover  Its 
presence  upon  the  walk  if  It  was  put  tbere 
by  someone  else.  If  there  was  any  testimony 
tending  to  show  that  a  stranger  placed  the 
tank  upon  the  walk  so  shortly  before  the  ac- 
cident as  to  present  an  Issue  of  fact  In  re- 
spect to  whether  the  defendant.  In  the  exer- 
cise-of  ordinary  care  and  diligence,  ought  to 
have  discovered  Its  presence  before  the  ac- 
cident. It  was  entitled  to  a  proper  afflrmatlvo 
Instruction,  If  requested,  upon  that  phase  of 
evidence.  That  there  was  such  testimony, 
is  clear.  The  special  charge  refused  by  the 
court  presented  this  issue  of  the  defense  in 
a  pTop&e  form,  and  ought  therefore  to  have 
been  given,  since  It  was  not  otherwise  af- 
firmatively itabmltted  to  the  Jury. 

[B]  In  the  general  charge,  after  the  Jury 
had  been  directed  to  find  for  the  plaintiff  "If 
they  found  from  the  evidence  that  the  plain- 
tiff was  injured  by  the  falling  of  the  tank, 
upon  property  under  the  control  of  tbe  de- 
fendant and  upon  which  It  had  invited  the 
general  public  for  the  purpose  of  amusement, 
and  that  the  tank  was  left  by  the  agents  of 
the  defendant  In  such  a  place  and  position 
as  to  be  dangerous  to  persons  of  the  plain- 
tiff's age  and  Intelligence,  and  that  such  ac- 
tion on  the  part  of  the  defendant  and  its 
agents  and  employes  constituted  negligence," 
— In  the  succeeding  paragraph  the  following 
appeared: 

"On  tbe  other  hand,  if  you  fail  to  find  that 
the  pavilion  where  the  accident  ooeorted  was 
under  the  control  of  tbe  defendant  company,  or, 
if  you  fall  to  find  that  the  placing  of  tlie  gas 
tank  or  reservoir  or  the  leaving  of  it  at  the  place 
where  the  accident  occurred,  was  negligence  on 
the  part  of  the  defendant  agents  and  employes, 
then  you  will  find  for  the  defendant" 

This  was  only  a  negative  Instruction,  how- 
ever considered.  If  It  dealt  at  all  with  the 
question  of  whether  the  placing  of  the  tank 
upon  the  walk  was  the  act  Of  a  stranger,  and, 
if  so,  whether  it  had  been  upon  the  walk  for 
such  length  of  time  as  to  have  been  discov- 
ered by  tbe  defendant  in  the  exercise  by  It 
of  ordinary  care  and  diligence,  Its  Inclusion 
of  the  Issue  was  only  to  be  negattvely  infer- 
red. 

The  judgments  of  the  District  Court  and 
Court  of  OlvU  Appeals  are  reversed,  and  the 
causa  is.  remanded  t«  tht  District  Coact. 
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SOUTHERN  EXPRESS  OO.  r.  POTTBB 
BROS. 
(Supr«m«  Court  of  Tennessee.    Feb.  10,  1918.) 
L  Cahrixks  «=»82— ExPBBsa  Oompant— Du- 
ty 6r  Deliveby. 

The  dnty  of  an  express  company  in  respect 
to  delivery  of  consignments  differs  &om  that 
resting  on  railway  carriers,  in  ttiat  its  dnty  of 
delivery  does  not  terminate  on  tlie  arrival  of  the 
goods  at  the  station  of  destination,  but  it  is  re- 
quired to  deliver  the  goods  to  the  consi^ee  in 
person  or  to  bis  authorized  agent  at  his  place 
of  bnsinesB  or  residence. 

[Ed.  Note.— For  other  cases,  see  Carrieta, 
Cent.  Dig.  U  290-315;  Dep.  Dig.  «=>82.] 

2.  Oabbjebs  «:3»114— Ezpbess  Coupant— De- 

UVEBT— WAIVBB. 

Where  an  exinress  company  offers  to  make 
delivery  at  the  consignee's  place  of  business, 
and  the  consignee  declines  for  reasons  of  his 
own  convenience,  the  company's  liability  as  a 
common  carrier  then  teoBinates,  and  the  con- 
signee has  no  power  to  prolong  such  liability, 
however  inconvenient  it  may  be  for  him  to  re- 
ceive the  goods. 

rSd.  Note. — ^For  other  cases,  see  Carriers, 
Cent.  Dig.  ii  60&-620;    Dec.  Dig.  «=»114i] 

8.  cabbtf.b8  «s»140  —  slzfbebb  cokpakt  — 

Wabbhoubbkak— Liability. 

Where  an  express  company  oEFered  to  make 
prompt  delivery  of  a  consignment  of  goods,  and 
its  liability  aaearrier  was  determined  by  the  con- 
signee's request  that  they  be  left  on  the  sta- 
tion platform  for  his  convenience,  and  the  com- 
pany, to  protect  them  from  trespassers,  put 
them  in  the  stati<»,  its  liability  was  only  that 
of  a  warehouseman,  and,  where  the  station  was 
burned  without  its  fault,  it  was  not  liable  for 
the  valne  of  the  goods. 

[Ed.  Note.— For  other  cases,  see  Oairiers, 
Cent  Dig.  H  609,  600^,  611--dl6;  Dec.. Dig. 
«=»140.1 

Certiorari  to  Court  of  Civil  Appeala    . 

Action  by  Potter  Bros,  against  the  Sontb- 
em  Express  Company.  From  a  judigment  of 
the  Court  of  Civil  Appeals  afflnning  a  Judg- 
ment for  plaintifls,  defendant  appeals.  Writ 
of  certiorari  granted,  and  Judgment  reversed, 
with  Judgment  for  defendant. 

H.  Camp,  of  Sparta,  for  plaintiffs.  Il  D. 
Hill,  of  Sparta,  for  defendant 

WILUAMS,  J.  Potter  Bros.,  a  mercantile 
firm  doing  business  at  Sparta,  brought  this 
action  to  recover  the  value  of  a  steel  burial 
vault  consigned  to  them  by  express. 

The  undisputed  facts  are:  That  the  vault 
reached  Sparta  about  2  o'clock  in  the  after- 
noon. The  express  company  at  that  place 
had  in  Its  employ  a  driver  whose  dnty  It  was 
to  deliver  packages  to  consignees  who  lived 
witUn  tb«  corporate  limlta  Sbortly  after 
the  vault  arrived  at  the  depot.  In  which  was 
the  express  office  and  wareroom  this  employe 
delivered  several  small  packages  to  the  Arm, 
and  at  the  same  time  collected  the  carriage 
diatges  on  those  packages  and  on  the  vault, 
informing  one  of  the  firm  that  the  vault  bad 
arrived  at  the  depot,  and  that  be  (the  driver) 
was  going  back  to  the  depot  for  another  load 
of  express  matter,  and  would  then  deliver  the 
vault  at  the  btisiiiess  bouse  of  Potter  Brds. 


A  member  of  the  flim  signed  tbe  delivery 
book  for  tbe  vault,  and,  as  be  testifies,  told 
the  driver  that  "It  would  not  be  necessary  to 
handle  tbe  vault  but  once  and  to  leave  it  on 
the  platform  outside  tbe  depot,"  that  tbe 
vault  was  to  be  taken  to  a  cemetery  outside 
of  delivery  limits,  and  that  the  firm's  wagon 
would  come  and  get  tbe  vault  and  take  it 
directly  to  the  cemetery  for  use  tbe  next  day. 

Tbe  driver  at  nightfall,  Instead  of  leaving 
tbe  vault  on  tbe  platform,  put  it  inside  tbe 
warehouse,  where  all  express  matter  was 
stored  for  safe-keeping. 

The  depot  (Including  the  platform)  was  de- 
stroyed by  fire  during  tbe  night  of  tbe  same 
day,  and  tbe  only  proof  on  the  point  is  to  tbe 
effect  that  tbe  vault  would  have  been  render- 
ed worthless  by  the  fire  if  it  bad  been  left 
on  tbe  platform. 

The  circuit  Judge  and  tbe  Court  of  Civil 
Appeals  have  held  the  express  company  liable 
as  carrier,  and  therefore  Insurer.  If  tbe 
vault  was  held  by  tbe  company  as  warehouse- 
man at  tbe  time  of  tbe  fire,  it  is  not  contend- 
ed that  culpable  negligence  on  its  part  is 
shown. 

[1]  Tbe  duty  of  an  express  company  in  re- 
spect of  a  delivery  of  consigned  articles  dif- 
fers, usually  and  here,  from  that  resting  on 
railway  carriers,  in  that  it  is  required  to  de- 
liver tbe  goods  to  tbe  consignee  in  person,  or 
to  bis  anthorieed  agent,  at  bis  place  of  bust- 
nesB  or  residence;  the  duty  of  carriage  not 
terminating  on  the  arrival  of  the  goods  at  tbe 
station  of  destination.  Hutchinson  v.  U.  S. 
Express  Co.,  68  W.  Ta.  128,  69  S.  E.  949,  14 
L.  K.  A.  (N.  S.)  393,  and  note;  HutdUnson  on 
Carriers,  |  716 ;  6  Cya  454. 

[2]  However,  the  rule  is  subject  to  quaUfl- 
catlons.  One  of  these  is  that  a  delivery  at 
sucb  a  place  of  business  may  be  waived  by 
tbe  consignee.  Where  there  is  an  offer  to 
make  delivery,  declined  by  tbe  consignee  in 
order  to  serve  bis  convenience,  tbe  company's 
"liability  as  a  common  carrier  is  from  that 
moment  at  an  end,  and  tbe  consignee  has  no 
power  to  prolong  that  liability,  however  in- 
convenient it  may  be  for  bim  to  receive  tbe 
goods."  4  B.  O.  L.  S  281;  Marshall  v.  Ameri- 
can Exp.  Co.,  7  Wis.  1,  7S  Am.  Dec.  381 ;  note 
to  BuUard  v.  American  Exp.  Co.,  61  Am.  St 
Rep.  375;  Young  v.  Smith,  3  Dana  (Ky.)  91, 
28  Am.  Dec.  67,  60;  Southern  Bxp.  Co..  v. 
Holland,  109  Ala.  862,  19  South.  68 ;  Kremer 
V.  Southern  Exp.  Co.,  6  Cold.  (46  Team.)  356. 

In  this  case  tbe  company's  offer  of  prompt 
delivery  was  followed  by  the  consignee's  re- 
quest that  the  vault  be  left  where  it  then 
laid — on  tbe  depot  platform — so  that  its  fur- 
ther movement  therefrom  to  tbe  cemetery 
might  be  made  by  tbe  servants  of  the  con- 
signees. This  terminated  the  liability  of  car- 
rier. 

"Where  the  carrier  is  ready  to  deliver  the 
goods,  but  on  account  of  the  lateness  of  tbe  hour 
they  are  left  in  the  depot  overnight,  at  the  con- 
signee's request  although  probably  for  tbe  con- 
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yenience  of  both  parties,  the  carrier  remains 
liable  thereafter  as  warehouseman  only,  without 
regard  to  the  length  of  time  that  has  elapsed 
since  the  arrival  of  the  goods.  5  Am.  &  £ng. 
Encyc.  of  Law  (2d  Ed.)  273.  citing  Fenner  v. 
Buffalo,  etc.,  R.  Oo.,  44  N.  Y.  606  [4  Am.  Rep. 
70&] ;  Blumenthal  t.  Brainerd,  38  Vt.  402  [91 
Aid.  Dec.  349].  The  reason  for  this  is  obvious. 
The  carrier  is  entitled  to  complete  its  contract 
and  to  release  itself  from  its  liability  as  in- 
surer of  the  goods,  by  promptly  delivenn£  them 
upon  their  arrival.  If,  being  ready,  and  offering 
to  make  the  delivery,  it  is  induced  by  the  con- 
signee not  to  perform  that  part  of  its  duty,  and 
not  to  perform  it  merely  for  the  purpose  of  serv- 
ing the  convenience  of  the  consignee,  the  latter 
cannot  be  permitted,  should  the  goods  perish 
after  they  would  have  been  delivered  but  for  the 
request  that  they  should  not  be  delivered,  to 
contend  that  their  nondelivery,  occasioned  by 
their  destruction  in  the  interim,  was  a  breach 
of  the  carrier's  original  duty  to  deliver."  Unit- 
ed Fruit  Co.  V.  New  York,  etc.,  Co.,  104  Md. 
567,  65  Atl.  415,  8  L.  R.  A.  (N.  S.)  240,  10 
Ann.  Cas.  437 ;  6  Cyc.  456. 

[3]  The  fuBdamental  error  In  the  argument 
of  the  Court  of  Civil  Appeals  is  the  aeeump- 
tion  that  the  original  duty  to  deliver  bad  not 
been  performed  and  would  not  be  until  the 
vault  was  placed  on  the  platform.  By  the 
undisputed  testimony,  it  was  on  the  platform 
when  the  consignee's  Infitructlons  were  given 
that  it  be  left  there.  Its  only  movement  from 
that  place  was  into  the  warehouse.  The  duty 
of  carrier  and  the  liability  of  insurer  being 
then  at  an  end,  that  step  on  the  part  of  the 
company  was  taken  tn  its  capacity  of  ware- 
houseman. The  manifest  and  avowed  pur- 
pose was  to  safeguard  the  vault  from  injury 
by  trespassers. 

Writ  of  certiorari  granted.  Beversed,  with 
judgment  here  for  the  express  company. 


BANK  or  WHITEHOUSB  v.  BAIiDRIDQB 

et  ai 
(Supreme  Court  of  Tennessee.    Feb.  19,  1916.) 

1.  Intebpleadeb  «=»<}— Natubb  of  Remedy. 

A  bill  of  interpleader  is  ordinarily  filed 
when  two  or  more  persons  claim  the  same  debt, 
or  duty,  or  other  thing,  from  the  complainant 
by  different  or  separate  interests;  and  heu  not 
knowing  to  which  of  the  claimants  he  ought  of 
right  to  render  the  same  debt,  etc.,  and  fearing 
that  he  may  suffer  injury  from  their  conflicting 
claims,  files  a  bill  against  them,  and  prays  that 
tbe^  may  be  compeUed  to  inteq>lead,  and  state 
their  several  claims,  so  that  the  court  may  ad- 
judge to  whom  the  same  debt,  etc.,  belongs. 

[Ed.  Note. — For  other  cases,  see  Interpleader, 
Cent.  Dig.  I  6;   Dec.  Dig.  «=>6.] 

2.  INTEBFI.EADEB  «=>6  —  GrOUWDS  — IN  O-BIf- 
EKAI.. 

The  essentials  of  a  bill  of  interpleader  are 
that  two  or  more  persons  must  be  claiming  ad- 
versely to  each  other,  from  the  same  person,  the 
same  thing,  debt,  or  duty,  which  debt,  etc.,  must 
be  specific  and  definite,  that  the  bolder  thereof 
must  have  no  title,  claim,  or  interest  in  or  to 
it,  and  that  he  must  be  so  situated  that  if  he 
comply  with  the  demands  of  either  claimant  he 
is  in  danger  of  lieing  held  liable  therefor  by  the 
other,  and  that  he  must  not  be  under  any  spe- 
cial liability  to  either  claimant  with  reference 
to  the  thing  in  dispute,  but  must  be  absolutely 
indifferent  between  them,  and  that  there  must 
be  annexed  to  the  bill  an  affidavit  of  noncolln- 


sion,  unless  the  bill  avers  nonoolloaion,  and  is 
sworn  to. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Cent  Di£.  }  6 ;   Dec.  Dig.  «s36.1 
3.  Intebpleadeb    «=)7— Requisites— Identi- 
ty OF  Debt. 

Complainant  bank  purchased  notes  givep 
by  the  purchasers  of  an  insurance  company's 
certificates,  partly  for  cash  and  partly  for  its 
own  certificates  of  deposit,  aggregating  $7,129.- 
50,  which  certificates  of  deposit  the  Insurance 
company  then  sold.  Bills  were  filed  against  it, 
one  by  parties  seeldng  to  recover  the  amount  of 
notes  paid  to  it,  on  the  ground  of  the  fraud  of 
the  insurance  company  to  whom  the  notes  'were 
given,  another  by  parties  seeking  to  ei^iii  it 
from  collecting  such  notes,  and  a  suit  was 
brought  by  a  bank  seeking  to  recover  the  face 
value  of  the  complainanrs  certificates  of  de- 
posit Held,  that  neither  class  of  the  daimants 
against  complainant  was  claiming  any  debt  or 
thing  that  either  of  the  other  classes  was  claim- 
ing, but  that  each  class  of  claims  was  separable, 
and  hence  that  complainant  could  not  maintain 
a  bill  of  interpleader. 

[Ed.  Note.— For  other  eases,  see  Interpleader, 
Cent  Dig.  f  7 ;   Dec.  Dig.  «=»7.] 

Appeal  from  CSiancery  Court,  Robertson 
County ;  J.  W.  Stout,  Chancellor. 

Bill  of  interpleader  by  the  Bank  of  White- 
house  against  J.  £<.  Baldridge  and  others. 
Decree  for  defendants  sustaining  a  demurrer 
to  the  bill,  and  complainant  appeal&  Af- 
firmed. 

A.  R  &  J.  B.  Gamer  and  S.  A.  Van  Ness, 
all  of  Springfield,  for  appellant  R.  B.  C. 
Howell  and  liOwis  Tillman,  both  of  Nashville, 
for  appellee  Brown.  True  &  Dorsey,  of 
Springfield,  for  other  appellees. 

BUCHANAN,  J.  [1-S]  Joe  Brown's  de- 
murrer to  the  bill  of  the  Bank  of  Whltehouse, 
seeking  to  compel  Brown  to  Interplead  with 
divers  other  parties,  made  defendants  to 
the  bill,  was  properly  sustained  by  the  chan- 
cellor. In  his  work,  "Suits  in  (3hancery," 
at  section  1106,  Chancellor  Gibson  says : 

"A  bill  of  interpleader  is  ordinarily  filed  when 
two  or  more  persons  claim  the  same  debt  or 
duty,  or  other  thing,  from  the  complainant  by 
different  or  separate  interests;  and  he,  not 
knowing  to  which  of  the  claimants  he  ought  of 
right  to  render  the  same  debt  duty,  or  other 
thing,  and  fearing  that  he  may  saner  injury 
from  their  conflicting  claims,  files  a  bill  against 
them,  and  prays  that  they  may  be  compelled  to 
interplead,  and  state  their  several  claims,  so  that 
Uie  court  may  adjudge  to  whom  the  same  debt 
duty,  or  other  thing  belongs." 

See^  alsot  sections  1107,  1108,  and  1109. 
At  section  1110,  the  learned  author  sets  out 
the  essentials  of  a  bill  of  interpleader  thus: 

"(1)  ^I^o  or  more  persons  must  be  claiming 
adversely  to  each  other,  from  the  same  person 
the  same  thing,  debt  or  duty.  (2)  This  thing, 
debt,  or  duty,  must  be  specific  and  definite,  and 
the  h(^der  thereof  must  have  no  title,  claim,  or 
interest  in  or  to  it.  (8)  The  holder  most  be  so 
situated  that,  if  he  comply  with  the  demands  of 
either  claimant,  he  is  m  danger  of  being  held 
liable  therefor  by  the  other.  (4)  The  holder 
must  not  be  under  any  special  liability  to  either 
claimant  with  reference  to  the  thing  in  dispute, 
but  must  be  absolutely  indifferent  between  them. 
(6)   And  there  must  oe  annexed  to  the  biU  an 
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affidavit  of  aonooUudon  unless  th»  bill  avers 
noncoUosioii,  and  is  swom  ta" 

F«»  g«iwal  aatboilty  on  the  qnestlon,  see 
those  cited  by  Mr.  Gibscm  to  sustain  tbe 
text  of  the  sections  above  noted,  and  also 
the  case  notes  to  Stephenson  v.  Bnrdette, 
10  I<.  R.  A.  (N.  S.)  748,  and  Eauch  v.  Ft 
Dearborn  National  Bank,  11  Ii.  R.  ▲.  (N.  S.) 
545. 

From  the  Mil  of  the  Bank  of  Whitehonse, 
and  the  exhibits  thereto,  it  appears  that  the 
National  Assurance  Company,  a  Georgia  cor- 
poration, sold  to  sundry  parties  what  are 
called  "income  certlflcates."  The  certtflcates 
were  Issued  by  said  company,  and  it,  upon 
sale  of  saA  certlflcates,  wonld  take  the  notes 
of  the  purchasers  thereof.  These  notes  were 
made  payable  to  the  order  of  the  makers, 
and  by  them  indorsed.  The  company  did  a 
large  business  In  the  sale  of  these  certlflcates, 
and  after  It  had,  by  separate  sales  made  ui>- 
on  the  plan  above  Indicated,  floated  a  large 
number  of  its  certificates,  and  acquired  the 
separate  notes  of  a  large  number  of  persons 
payable  and  Indorsed  respectively  as  above 
stated,  the  company  sold  these  notes  to  div- 
ers country  banks.  In  Its  sale  of  these  notes 
to  the  country  banks,  the  company  would 
acc^t  such  part  of  the  proceeds  of  each  note 
in  cash  as  It  and  the  particular  bank  could 
agree  upon,  and  fbr  the  balance  the  com- 
pany would  take  a  oertlflcate  of  d^oslt.  Is- 
sued by  the  bank  (bearing  3  per  cent.  Inter- 
est  for  one  year,  but  no  longer  unless  re^ 
newed),  and  maturing  at  one  year  from  date 
of  issuance.  In  the  generous  distribution  of 
its  patronage  over  quite  a  wide  territory,  the 
company  did  not  overlook  the  Bank  of  White- 
house,  but,  on  the  contrary,  sold  notes  to  It 
for  which  the  bank  paid  part  cash  (the 
amount  of  the  cash  not  appearing),  and  for 
the  balance  the  Bank  of  Whitehouse  Issued 
Its  certificates  of  deposit  The  aggregate 
amount  of  the  certificate  so  Issued  by  It 
appears  by  Its  biU  to  have  been  the  sum  of 
(7,129.50.  After  obtaining  these  certificates 
of  deposit  from  the  Bank  of  Whitehouse, 
the  company  sold  said  certlflcates  to  divers 
persons,  presumably  for  cash.  What  became 
of  this  cash  does  not  appear,  but  It  does 
appear  that  the  transactions  outlined  above 
occoired  prior  to  the  Ist  day  of  September, 
1912,  at  or  about  which  date  the  assurance 
company  was  called  on  by  the  Insurance  De- 
partment of  the  State  of  Georgia  for  a  full 
report  of  Its  assets  and  liabilities,  which  re- 
port was  submitted  on  September  26,  1912, 
and  showed  the  company  to  be  then  Insol- 
vent Thereafter  Its  affairs  were  by  legal  pro- 
ceedings In  Georgia  placed  in  the  hands  of 
a  receiver  In  the  month  of  October,  1912.  The 
name  of  the  receiver  was  Jerome  Moore,  and 
he  Is  made  a  party  defendant  to  the  bill  of 
the  Bank  of  Whitehouse  In  this  cause.  Aft- 
er the  receiver  was  appointed,  the  Bank  of 
Whlt^onse  became  involved  In  controvwsles 
with  the  parties  defendant  to  this  bill,  and 


Qiese  conttoversies  were  of  three  general 
classes,  'nldch,  for  convenience,  will  be  noted 
accordingly,  and  when  the  biU  of  the  Bank 
of  Whltebouse,  seeking  to  compel  each  of 
its  adversaries  to  Interplead  with  each  other, 
was  filed  in  this  cause,  the  adversaries  of 
the  bank  were  maintaining  against  it  sepa- 
rate suits  in  the  chancery  court  of  Robert- 
son county,  either  by  original  bill  or  interven- 
tion proceedings;  eadi  one  of  said  salts 
falling  within  one  or  the  other  of  the  three 
general  classes  above  mentioned. 

First  The  bank  had  been  sued  by  J.  T. 
Murphy,  J.  U  Baldrldge,  and  H.  T.  Webb. 
Bach  of  these  complainants  had  filed  against 
the  bank  his  separate  bill  of  complaint  Each 
of  these  complainants  by  his  bUl  sought  to 
recover  from  the  bank  the  sum  of  $1,000  with 
interest.  The  ground  of  recovery  relied  on 
In  each  case  was  that  eadb  complainant  had, 
by  fraud  of  the  assurance  company,  been  in- 
duced to  execute  his  note  or  notes  payable  to 
his  order,  and  indorsed  by  him  in  blank,  and 
to  deliver  such  note  or  notes  to  said  insur- 
ance company  in  considefatlon  of  its  worth- 
less Income  certificates,  and  that  said  com- 
pany had  sold  said  note  or  notes  to  the  Bank 
of  Whitehouse,  and  that  each  complainant 
had  respectively  paid  the  amount  of  his  note 
or  notes  at  maturity  to  the  bank,  and  that 
because  of  fraud  in  the  transaction  set  out 
in  each  bill,  each  complainant  was  entitled  to 
recover  from  the  bank  the  full  amount  of  the 
note  or  notes  which  each  complainant  had 
paid  to  the  bank  as  aforesaid. 

Second.  W.  O.  Luton  filed  his  separate  bill 
against  the  bank  seeking  to  enjoin  It  from 
collecting  his  note  which  the  bank  held,  hav- 
ing received  the  same  from  the  assurance 
company,  and  this  relief  was  prayed  upon 
the  ground  that  the  assurance  company  had 
fraudulently  Induced  the  complainant  in  that 
suit  to  execute  and  deliver  said  note  to  it. 
In  consideration  of  Its  delivery  to  him  of 
worthless  income  certificates,  and,  on  account 
of  this  and  other  frauds  averred  in  the  bill, 
the  relief  above  indicated  was  prayed  for  by 
the  complainant  On  like  grounds  as  those 
set  out  in  the  case  last  above  was  based  the 
Joint  bill  of  L.  M.  Merrltt  and  Miss  Nellie 
Merritt,  by  which  it  was  sought  to  enjoin  the 
bank  from  collecting  two  notes  made  by  the 
Merrltta  and  delivered  to  the  assurance  com- 
pany. One  of  these  notes  was  for  the  sum 
of  $300,  the  other  was  for  the  sum  of  $200, 
and  each  of  them,  the  bill  averred,  was  held 
by  the  bank  as  the  transferee  of  the  Insor^ 
ance  company. 

Third.  In  this  dass  falls  the  suit  by  peti- 
tion of  intervention  brought  by  the  Rlceville 
Bank,  seeking  to  recover  from  the  Bank  of 
Whitehouse  the  face  value  with  interest  of 
certain  certlflcates  which  the  bank  of  White- 
house  had  theretofore  Issued,  and  of  which 
certtflcates  the  Rioeville  Bank  averred  itself 
to  be  the  true  owner.  These  oertiflcates  are 
described  as  follows:  Gertiflcate  Na  155,  dat- 
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ed  Jane  5,  1912,  ^25.  Oertlllcate  No.  162t 
dated  Jane  8,  1912,  $475.  The  face  value  of 
these  certificates  was  the  som  of  $1,100,  which 
the  Ricerllle  Bank  sought  to  recover  from 
the  Bank  of  Wbltehouse,  togethw  with  inter- 
est thereon. 

In  the  third  daaa  also  falls  the  suit  by  In- 
tervention petition  of  the  Murphy  State  Bank, 
seeking  to  recover  from  the  Bank  of  White- 
house,  upon  certain  other  of  its  certificates 
of  deposit  described  as  follows:  Certificate 
No.  160,  dated  June  7,  1912,  $234.60.  Cer- 
tificate No.  170,  dated  June  18,  1912,  *760. 
Certificate  No.  173,  dated  June  20,  1912,  $476. 
Certificate  No.  174,  dated  June  24,  1912,  $475. 
The  total  amount  sued  for  by  the  Murphy 
State  Bank,  as  shown  by  the  above  certifi- 
cates, was  $1,944.60. 

Finally,  in  the  third  class  falls  the  suit  by 
original  bUl  of  Joe  Brown,  seeking  to  recov- 
er from  the  Bank  of  Whitehouse  on  its  cer- 
tificates of  deposit,  described  as  follows :  Cer- 
tificate No.  163,  dated  June  10,  1912,  $950. 
Certificate  No.  164,  dated  June  10,  1912,  $1,- 
235.  Certificate  No.  165,  dated  June  12,  1912, 
$950.  Certificate  No.  161,  dated  Jane  12, 
1912,  $950 — making  the  total  amount  sought 
to  be  recovered  by  Joe  Brown  $4,085,  together 
with  interest. 

From  the  foreg<^g  analysis  of  the  suits 
falling  within  the  three  general  classes,  it  is 
to  be  observed  that  the  aggregate  principal 
sum  of  the  demands  made  by  these  suits 
against  the  Bank  of  Whitehouse  was  the  som 
of  $7,129.50,  which  is  the  same  amount  tiiat 
Its  bfll  shows  that  its  outstanding  certifi- 
cates of  deposit  aggregated. 

It  is  apparent  that  the  complainants  of  the 
first  class  say  to  the  bank,  in  substance,  "Our 
demand  on  you  is  that  you  return  to  us  with 
interest  the  money  we  paid  you  in  liquidation 
of  our  notes."  And  so  we  see  the  specific 
"thing,  debt,  or  duty"  which  the  complain- 
ants of  this  class  were  demanding  from  the 
bank  at  the  time  it  filed  its  bill  in  this  cause. 
It  is  also  apparent  that  the  complainants  in 
the  second  and  third  classes  of  suits  are  as- 
serting no  interest  whatsoever  in  the  par- 
ticular thing,  debt,  or  duty  demanded  by 
the  complainants  in  the  first  class  of  suits. 

Passing  now  to  the  complainants  of  the 
second  class  of  suits:  These  say  to  the 
bank :  "Return  to  us  our  notes,  or  bring  them 
into  court  to  be  canceled  by  its- decree."  It 
is  manifest  that  the  thing,  debt,  or  duty 
which  these  complainants  are  asserting 
against  the  Bank  of  Whitehouse  is  entirely 
separate  and  apart  from  any  demands  made 
against  the  bank  by  the  complainants  in  the 
first  and  third  classes  of  suits. 

We  now  come  to  consider,  the  complainants 
of  the  third  class :  Their  demand  upon  the 
hank  is  the  full, face  value,  with  interest,  of 
the  certificates  <rf  deposit  Issued  by  the  bank 
and  described  In  the  respective  pleadings  of 
the  complainants  who  belong  to  this  class. 


and  it  is  clear  that  the  complainants  In  the 
first  and  second  classes  of  suitA  have  and  are 
asserting  no  Interest  under  these  pleadings  in 
the  thing,  debt,  or  duty  which  the  complain- 
ants of  the  third  class  are  asserting  against 
the  bank.  The  qaestioD  then  arising  is: 
How  can  these  three  classes  of  complainants 
be  required  to  interplead,  since  it  is  appar- 
ent that  neither  class  is  claiming  against  the 
bank  any  thing,  debt,  or  duty  that  either  one 
of  the  other  classes  is  also  claiming  against 
the  bank.  It  is  clear  that  a  controversy  be- 
tween these  complainants  of  the  different 
classes  does  not  exist  and  is  impossible  un- 
der their  pleadings.  Each  class  of  complain- 
ants has  its  separable  controversies  against 
the  Bank  of  Whitehouse,  but  the  bank  holds 
no  stake  in  which  either  of  the  classes  of  com- 
plainants asserting  claims  against  It  la  in 
conflict  with  any  claim  made  by  the  other 
two  classes  of  complainants. 

It  results  that  the  demurrer  of  Joe  Brown 
was,  in  our  opini(Mi,  well  made,  and  the  de- 
cree of  the  chancellor  Is,  accordingly,  af- 
firmed. 


CONQUEST  V.  BROADWAY  NAT.  BANK. 
(Supreme  Court  of  Tennessee.    Feb.  26,  1916.) 

1.  Banks  ard  Bankimo  «C3>134  —  Dkpobii- 
TOBS— Relation  bxtwebn  Bank  and  De- 
positor. 

'  The  relation  between  bank  and  depositor  la 
that  of  debtor  and  creditor,  so  that,  where  at 
the  time  of  the  death  of  a  deoositor  the  bank 
holds  his  note,  it  may  set  (^  the  amount  there- 
of against  his  deposit,  though  the  note  is  not 
yet  due,  regardless  of  whether  the  bank's  right 
be  regarded  as  a  lien  or  not. 
'  [Ed.  Notek— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  {{  353-374 ;  Dee.  Dig.  <8=> 
134.] 

2.  Bankbuptot  «=»154— Banks  and  Bank- 
ing <3=»134  —  Dkpositobs  —  Rblation  be- 
tween Bank  and  Depositobs. 

The  same  right  extends  to  the  bank  aa 
against  the  assignee  for  the  benefit  of  creditors 
of  the  depositor  or  against  bis  trustee  in  bank- 
ruptcy. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Cent  Dig.  |§  451-455;  Dec;  Dig.  «=9l54: 
Banks  and  Banking,  Cent  Dig.  S|  353-374; 
Dec.  Dig.  «=9l34.] 

3.  Banks  and  Banking  «=s>134r— Depositobs 

— REI.ATION    between    BANK    AND    DEPOSI- 
TOBS. 

The  same  rl^t  extends  in  case  of  insoIveB- 
cy  of  the  depositor  to  unmatured  debts  against 
the  administrator  of  the  depositor. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Gent  IHg.  {$  363-^74;  Dec.  Dig.  «=a 
184.] 

4  Banks  and  Banking  i3=>184— Relations 
with  Depohttobs— Set-Oit  o»  Debts  to 
Bank— Rights  of  Widow. 

A  bank  cannot  be  deprived  of  the  right  to 
set  off  against  the  estate  of  a  decedent  depositor 
the  amount  of  a  note  hddby  it  against  nim  by 
the  assignment  of  the  deposit  to  the.  widow  as 
her  year's  support,  since  she  claims  through  her 
husband. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  ${  353-374;  Dec.  Dig.  <3=s» 
184.] 


^=>Far  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  DlgesU  and  Indexes 
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6.  ExsotrroBS  JlRd  Adminibtratobs  <tsni3i.  ■ 
SeT-OW  of  UmCATlTBKD  Dkbts— Statutxs 
— COR8TB170TIOIT. 

Shannon's  Oode,  i  4187,  providing  that  in 
all  suits  by  the  administrator  of  any  deceased 
person  the  insolTeney  of  whose  estate  has  been 
aaggeflted  the  defendant  may  plead  a  set-off  of 
whatever  amount  is  due  him  &om  the  decedent, 
beinK  declaratory  only  of  the  previous  law,  can- 
not De  narrowly  construed;  so  that,  while  it 
deals  with  matured  obligations,  it  does  not  deny 
the  right  to  an  equitable  set-oS  of  an  unmatured 
obligation  against  an  insolvent  estate. 

[Cd.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  IS  1608-1716; 
Dec.  Dig.  «=s434.] 

6.  EjXscutobb  and  ADinnriBTBATOBis  «=>181— 
AixowANCB  TO  Widow  foe  Sitppobt— Pbop- 

KBTT  SXJBJWJT— "MomsT  ON  HAND  OB  DUK." 

The  aUowance  to  the  widow  nnder  Shan- 
non's CSode,  i  4020,  to  be  made  from  moneys  on 
hand  or  doe,  or  other  assets,  must  be  literally 
construed,  so  that  money  on  deposit  in  a  bank 
to  which  the  deceased  is  indebted,  and  against 
which  the  bank  may  set  off  its  daim,  is  not  sub- 
ject to  the  widow's  allowance,  not  being  "mon- 
ey on  band  or  due." 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  f|  681-685; 
Dec.  Dig.  «=>181.] 

Certiorari  to  Gonrt  of  Civil  Appeals. 

Action  by  Mrs.  Nanoy  B.  Conquest  against 
the  Broadway  National  Bank.  Certiorari 
to  review  the  Judgment  at  the  Court  of  Civil 
Am)eal8  affirming  a  decree  of  the  chancellor 
for  the  plalntUT.  Beversed,  and  bill  dis- 
missed. 

Jeff 'McCam- and  Alvln  MeCam,  both  of 
Naflbvllle,  for  complainant  Jordan  Stokes, 
Jr.,  of  Nashville,  for  defendant 

GREEN,  J.  This  case  comes  before  na  up- 
on an  agreed  statement  of  facts  wbldi  re- 
cites: 

J.  N.  Conquest  died  January  80,  1913,  in- 
testate and  insolvent,  in  Davidson  county, 
Tenn.  The  complainant,  Nancy  £.  Conquest, 
Is  his  widow.  He  also  left  several  children. 
At  the  time  of  Conquest's  death  he  had  on 
deposit  In  the  Broadway  National  Bonk  $436.- 
82,  and  the  bank  held  his  note  for  $400 
which  was  due  March  17,  1913. 

One  W.  H.  Balthrop  quallfled  as  adminis- 
trator of  Conquest's  estate,  and  on  Febru- 
ary 12,  1913,  drew  a  check  on  the  Broadway 
National  Bank  for  the  amount  of  this  de- 
posit The  bank  refused  to  pay  this  check, 
and  informed  the  administrator  that  it  had 
applied  $400  of  the  deposit  to  the  payment  of 
Conquest's  note,  less  a  small  rebate  for  In- 
terest paid  In  advance.  It  tend^ed  the 
balance  of  about  $39  to  the  administrator, 
whldi  the  administrator  declined  to  accept 
Later  commissioners  were  appointed  to  set 
apart  a  year's  support  for  complainant 
There  was  set  apart  to  her  by  the  commis- 
sioners as  part  of  her  year's  support  the 
$436.82  remaining  to  the  credit  of  her  hus- 
band In  the  Broadway  National  Bank  at  the 
time  of  Us  death.     The  complainant  then 


drew  her  check  on  the  Broadway  National 
Bank  for  $436.82 ;  but  the  bank  refused  pay- 
ment of  this  check  toe  the  same  reason  it  had 
declined  to  honor  the  cbeck  of  the  adminis- 
trator. 

The  vridow  then  fUed  this  suit  The  bank 
answered,  and  paid  Into  court  the  balance 
of  the  money  In  Its  hands  belonging  to  de- 
ceased, less  the  amount  of  his  note,  and  de- 
nied Uability  for  anything  else. 

The  chancellor  held  that  the  widow's  claim 
to  her  husband's  balance  in  the  bank  was 
superior  to  the  bank's  right  of  set-off,  and 
rendered  a  decree  in  her  favor.  This  decree 
was  affirmed  by  the  Court  of  Civil  Appeals. 

The  Court  of  Civil  Appeals  was  of  opin- 
ion that  the  bank  bad  no  lien  on  the  deposit 
to  secure  the  Indebtedness  ot  deceased  to  it, 
and  said: 

"In  the  absence  of  a  lien  in  favor  of  the  bank 
on  such  deposit,  we  are  of  opinion  that  the  com- 
plainant's right,  as  widow  of  her  deceased  hus- 
band, which  is  fixed  by  the  statute,  passed  for 
the  very  purpose  of  protecting  widows  and  those 
dependent  upon  them  by  giving  to  them  a  year's 
support  to  enable  them  to  maintain  themselveR 
and  families,  notwithstanding  the  estates  of 
their  husbands  may  be  indebted  to  insolvency, 
is  superior  to  the  bank's  right  of  set-off." 

The  case  comes  before  us  on  petition  for 
certiorari  filed  by  the  bank. 

[1]  The  relation  between  bank  and  de- 
positor Is  that  of  debtor  and  creditor.  Harris 
V.  Bank,  110  Tenn.  249,  75  S.  W.  1053; 
Wagner  v.  Bank,  122  Tenn.  164,  122  S.  W. 
245,  135  Am.  St  Rep.  869,  19  Ann.  Cas.  483. 

The  agreed  statement  recites  that  Conquest 
died  inscdvent  This  being  so,  at  the  time  of 
his  death  the  bank  had  the  right  to  set  off 
the  note  It  held  on  him  against  his  deposit, 
even  though  the  note  was  not  yet  due.  This 
has  been  settled  In  Tennessee  by  the  case  of 
Nashville  Trust  Company  t.  Bank,  91  Tenn. 
350,  18  S.  W.  822,  15  L.  B.  A  710. 

It  is  Immaterial  whether  this  right  of  the 
bank  to  apply  his  deposit  to  the  satisfac- 
tion of  a  debtor's  obligation  be  called  a  Hen 
or  not  It  is  referred  to  as  a  lien  in  Wagner 
V.  Bank,  supra,  although  in  3  Ruling  Case 
Law,  pp.  592,  593,  it  is  said  that  such  right 
Is  not,  strictly  speaking,  a  lien. 

[2]  The  bank  had  this  right  of  set-off 
against  the  deceased  prior  to  the  maturity 
of  his  note  upon  his  insolvency  appearing, 
and  it  would  have  had  such  a  right  against 
bis  assignee  for  the  benefit  of  creditors  or 
against  his  trustee  in  bankruptcy.  Nashville 
Trust  Company  v.  Bank,  supra;  New  Tork 
County  National  Bank  v.  Massey,  192  U.  S. 
138,  24  Sup.  Ct  199,  48  L.  Ed.  380. 

[S]  The  weight  of  authority  is  likewise  to 
the  effect  that  in  case  of  insolvency  of  the 
depositor  such  a  right  of  set-off  with  re- 
spect to  unmatured  debts  exists  against  his 
administrator.  3  R.  C.  L.  p.  593;  Ford  v. 
Thornton,  3  Leigh  (Va.)  695;  Knecht  v.  N. 
S.  Savings  Inst,  2  Mo.  App.  563 ;  Mathewson 
v.   Strafford  Bank,  45  N.  H.  108;    Camden 


|=9Por  other  case*  see  sams  toplo  and  KBY-NUMBBR  in  all  Key-Numbared  Dlgrat*  and  Indexi--. 
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Nat  Bank  v.  Green,  45  N.  J.  Eq.  646, 17  AtL 
688. 

[4]  It  seema  that,  the  rlgbt  of  the  bank  to 
set-off  against  the  administrator  being  clear, 
the  bank  cannot  be  deprived  of  this  right  by 
the  assignment  of  the  deposit  to  the  widow 
as  her  year's  support.  She  claims  through 
her  husband  Just  as  much  as  the  administra- 
tor would  have  done  had  this  suit  been 
brought  in  his  name,  and  the  bank's  right  of 
set-off,  good  against  the  deceased,  is  like- 
wise good  against  any  one  claiming  through 
the  deceased. 

[S]  Our  statute  wlt)i  reference  to  the  ad- 
ministration of  insolvent  estates  provides  for 
the  right  of  set-off  as  follows: 

"In  all  suits  by  the  executor  or  administrator 
of  any  deceased  person,  the  Insolvency  of  whose 
estate  has  been  suggested,  the  defendant  may 
plead  a  sct-o£E  of  whatever  amount  may  be  due 
Lim  from  the  testator  or  intestato  at  the  time  of 
his  death."     Shannon's  Code,  |  4137. 

This  statute  has  been  said  to  be  only  de- 
claratory of  the  previous  law.  Richardson 
V.  Parker,  32  Tenn.  (2  Swan)  529.  It  is  not 
therefore  to  be  narrowly  construed.  While  it 
deals  with  matured  obligations,  It  does  not 
deny  the  right  to  an  equitable  set-off  of  an 
unmatured  obligation  against  an  estate  that 
is  insolvent 

[6]  The  statute  providing  for  setting  apart 
a  year's  support  to  the  widow  Is  in  these 
words: 

"Upon  the  application  of  the  widow  of  an 
intestate,  or  of  a  widow  who  dissents  from  her 
husband's  wUl,  the  county  court  shall  appoint 
three  freeholders,  nnconnected  with  her  either 
by  consanguinity  or  affinity,  who,  being  first 
duly  sworn  to  act  impartially,  shall  set  apart 
BO  much  of  the  crop,  stock,  provisions,  monies 
on  hand  or  due,  or  other  assets,  as  may  be  nec- 
essary for  the  support  of  such  widow  and  her 
family  until  the  expiration  of  one  year  after  the 
decease  of  her  husband."  Shannon's  Code,  i 
1020. 

It  will  be  noticed  that  this  statute  pro- 
rides  that  the  year's  support  shall  be  set 
apart  out  of  property  on  hand  or  due.  This 
provision  is  literally  construed  by  this  court 
Johnson  v.  Henry,  59  Tenn.  (12  Helsk.)  697; 
Bayless  v.  Bayless,  44  Tenn.  (4  Cold.)  359. 
Money  on  deposit  in  a  bank  to  which  the  de- 
ceased Is  Indebted,  and  against  which  de- 
posit the  bank  has  a  right  to  set  off  Its 
claim  on  the  deceased,  cannot  be  character- 
ized as  money  on  hand  or  due,  in  the  sense 
of  the  statute,  and  Is  therefore  not  such  prop- 
erty as  may  be  assigned  to  the  widow  for 
her  year's  support 

This  conclusion  seems  inevitable  and  is 
s)i8tained  by  Railroad  v.  Kennedy,  90  Tenn. 
187,  16  S.  W.  113. 

It  results  that  the  decree  of  the  chancellor 
and  of  the  Court  of  Civil  Appeals  must  be 
reversed,  and  the  complainant's  bill  dismissed 
in  so  far  as  it  seeks  to  recover  of  the  de- 
fendant bank  any  other  sum  of  money  than 
the  excess  of  the  deposit  over  the  note  of  de- 
ceased.   This  excess  having  been  paid  into 


court  by  the  bank,  the  suit  most  be  dismissed 
at  the  complainant's  cost  If  anything  re- 
mains of  the  money  in  court  after  payment 
of  costs,  such  balance  will  be  paid  over  to 
the  complainant 


FERGUSON  et  aL  v.  TTLEIR,  County  Judge. 
(Supreme  Court  of  Tennessee.    Fefai  28,  1916.) 

1.  CouNTnts  e=al9e— Funds— RiaHTB  of  Tax- 

PATEsa 

All  citizens  and  taxpayers  of  a  county  hav« 
such  interest  in  the  subject-matter  as  entitles 
them  to  file  a  bill  in  behalf  of  themselves  and  all 
other  citizens  and  taxpayers  of  the  county  to  en- 
join the  exercise  of  any  of  the  powers  attempted 
to  be  conferred  by  Priv.  Acts  1915,  c.  184,  au- 
thorizing the  establishment  of  "communitiea" 
in  the  county  on  the  ground  of  its  nnconstita- 
tionality. 

[Ed.  Note.— For  otiier  cases,  see  Oountiea, 
Cent  Dig.  |  808;  Dec.  Dig.  «=»196.] 

2.  Counties  «s9l9S— Funds— EsTABUBBsczin 
OF  CoiocuNiTiEs  —  OoNSHTunoNAi.  Provi- 
sions. 

Priv.  Acta  1915,  c.  184,  applicable  within 
the  population  prescribed,  only  to  Montgomery 
county,  providing  for  the  establishment  of  com- 
munities and  community  centers  for  the  Improve- 
ment of  roads  and  schools,  and  for  social  and  in- 
dustrial advancement  and  that  the  community 
should  receive  its  proportionate  share  of  any 
county  highway  levy,  and  its  pro  rata  of  school 
funds  from  state  and  other  levies,  is  invalid  in 
that  it  transfers  funds  from  the  county  treas- 
ury to  the  treasury  of  the  community  intended 
as  a  quasi  municipality  in  violation  of  Const 
1870,  art  2,  |  29,  providing  that  the  General 
Assembly  may  authorize  counties  and  incorpo- 
rated towns  to  impose  taxes  for  county  and  cor- 
poration purposes,  respectively,  as  prescribed  by 
law. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  i  307;    Dec  Dig.  «=9l95.] 

3.  CouNTiBs  «=»196— Taxation  — OoKBTiru- 
TioNAL  Provisions. 

Under  such  constitutional  provirion,  the  two 
purposes  for  which  taxes  may  be  collected  are 
distinct,  BO  that  the  use  to  which  taxes  are  to 
be  applied  must  be  one  for  the  benefit  of  the 
delegate  entity  which  levies  the  taxes. 

[Ed.  Note. — ^For  other  cases,  see  Counties, 
Cent  Dig.  f  307;  Dec  Dig.  (£=>195.] 

4.  CouNTiis  ®=»1— "County." 

A  "county"  is  a  government  within  a  gov- 
ernment not  to  be  dissolved  or  destroyed  by 
legislative  enactment. 

[Ed.  Note.— For  other  cases,  see  Oonntles, 
Cent  Dig.  f  1;    Dec  Dig.  <&s»l. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  County.] 

Appeal  from  Chancery  Court  Montgomor 
County;  J.  W.  Stout  Chancellor. 

Bill  by  John  B.  Ferguson  and  others 
against  C-  W.  Tyler,  County  Judge  of  Mont- 
gomery County.  Decree  tor  defendant  on  de- 
murrer to  complaint,  and  oemplalnants  ap- 
peal.   Reversed  and  remanded. 

H.  N.  Leech,  Collis  Tate,  and  Austin  Peay, 
all  of  ClarksviUe,  for  appellants.  Savage  & 
Fort  and  Daniel  &  Daniel,  all  of  ClarksviUe, 
for  appellee. 
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WIUJAMS,  J.  The  blU  of  complaint  was 
ffled  to  test  the  constitutionality  of  chap- 
ter 184  of  Private  Acts  1915,  which  Is  enti- 
tled: 

"An  act  to  anthorize  the  establisliinent  of 
commnnities  and  community  centers  in  this  state 
in  connties  having  a  popnlation  of  not  less  than 
33,500  nor  more  than  34,000  under  the  last  or 
any  subsequent  federal  census,  the  organization 
of  such  communities  being  for  the  improTement 
of  roads  and  schools,  and  for  social  and  indus- 
trial advancement." 

Tbe  provisions  of  the  act  may  be  partially 
and  briefly  onfllned  as  follows: 

(a)  Tbat  "oommnnltles"  are  anthorlzed  to 
be  organized  to  Include  all  or  parts  of  a  dvll 
district,  or  two  or  more  dvil  districts  of  a 
county. 

(b)  That  near  th6  center  thereof  there  shall 
be  estabUsbed  a  "community  center" — a 
building;  and  grounds  of  Ernffldent  capacity  to 
accommodate  for  educational  purposes  all 
children  of  acbolastlc  age  who  live  In  the 
bounds  of  the  community ;  and  tbat  specified 
branches  diall  be  taught. 

(c)  That  in  each  community  a  managing 
board  of  fire  residents  shall  be  chosen,  not 
more  than  three  males  and  not  more  than 
three  females,  by  "the  residents  of  the  com- 
munity of  the  age  of  twenty-one  years  and 
over,  male  and  female." 

(d)  That  this  board  shall  have  charge  of 
all  highways  in  tbe  community ;  and  that  no 
new  highway  shall  be  opened  or  former  high- 
way abandoned  or  changed  except  by  order 
of  tbe  board,  to  be  ratified  by  the  quarterly 
court  of  the  county  before  taking  efTect,  thus, 
it  Is  claimed,  denying  to  the  county  court  tbe 
power  to  initiate  and  giving  It  tbe  power  of 
veto  «ily. 

(e)  Tbtit  the  board  shall  have  power  over 
sdiool  property,  Including  the  power  of  pur- 
chase and  sale  thereof. 

(f)  That  It  shall  be  the  duty  of  the  board 
to  construct  and  improve  highways  leading 
from  tbe  "ooiter,"  and  to  hire  or  purchase 
conveyances  for  Uie  transportation  of  pupils. 

(g)  That  all  road  hands  in  the  community 
shall  work,  under  the  orders  of  the  board, 
under  overseers  appointed  by  it 

(h)  That  the  "community  shall  receive  its 
proper  share  of  any  county  highway  levy, 
the  pro  rata  to  be  in  proportion  that  the 
number  of  road  hands  In  the  community 
bean  to  tbe  total  number  in  the  county  as 
shown  by  the  r^Mrts  of  tbe  various  over^ 
seers," 

U)  Tbat  the  community  shall  be  entitled 
to  its  pro  rata  of  all  school  funds  derived 
from  state  and  county  levies  in  proportion  to 
scholastic  population. 

(J)  That  the  trustee  of  the  county  shall  be 
the  trustee  of  the  community,  keeping  sepa- 
rate accounts  of  its  road  and  school  funds, 
which  are  to  be  checked  out  only  by  officers 
of  the  board. 

(k)  Tbat  all  residents  of  the  age  of  twenty- 
one  and  over,  male  and  female,  may  partici- 
pate in  the  creation  of  a  community. 


[1]  The  right  of  complainants  to  maintain 
the  bill  and  to  enjoin  the  exercise  of  any  of 
the  powers  attempted  to  be  conferred  by  the 
act.  Is  challenged.  It  is  filed  In  behalf  of  com- 
plainants and  all  other  dtlzens  and  taxpay- 
ers of  Montgomery  county,  the  only  county 
to  which  the  act  is  presently  applicable. 
Complainants  have  such  interest  In  the  sub- 
ject-matter as  entitles  them  to  maintain  the 
suit 

The  bill  of  complaint  sets .  forth  several 
grounds  of  attack  on  the  validity  of  tbe.  act 

[2,  3]  We  are  of  opinion  that  the  act  must 
fall  as  unconstitutional  for  one  reason  at 
least 

We  think  It  is  patent  that  the  act  provides 
for  a  transfer  of  funds  from  the  ijounty  treas- 
ury Into  what  is  in  substance  the  community 
treasury,  there  to  be  used  for  the  sole  benefit 
of  the  latter.  The  "commi^nity"  Is  intended 
to  be  a  quasi  municipality,  nondescript  in 
character,  to  be  supported  by  taxes,  not  rais- 
ed on  values  or  from  persons  In  its  borders, 
but  transferred  to  its  use,  as  above  Indicated, 
from  the  county  treasury. 

Article  2,  |  29,  of  the  CJonstUution  of  18T0 
contains  this  provision : 

"The_  General  Assembly  shall  have  power  to 
authorize  the  several  counties  and  Incorporated 
towns  in  this  state,  to  impose  taxes  for  county 
and  corporation  purposes,  respectively,  in  such 
manner  as  shall  be  prescribed  by  law." 

Under  this  section  the  power  of  taxation 
can  be  delegated  by  the  Legislature  only  to 
counties  and  incorporated  towns;  they  are 
the  only  permissible  lodgees  of  the  power. 
Smith  V.  Carter,  131  Tenn.  1,  173  S.  W.  430; 
In  re  Forked  Deer  Drainage  District,  133 
Tenn.  — ,  182  S.  W.  237.  And  the  rule  also 
is  that  the  two  purposes  for  which  taxes  may 
be  collected  under  such  delegation  are  dis- 
tinct so  that  the  use  to  which  the  taxes  are 
to  be  applied  must  be  one  for  tbe  benefit  of 
the  delegate  entity  which  levies  the  taxes. 
The  Legislature's  power  Is  atCected  by  tbe 
limitation. 

In  Nashville  v.  Towns,  S  Sneed  (37  Tenn.) 
186,  it  was  held,  under  the  provision  of  the 
Constitution  of  1834,  Identical  with  that  of 
the  Constitution  of  1870  above  quoted,  that 
it  was  not  within  the  power  of  the  Legislature 
to  direct  tbat  a  portion  of  the  revenue  of  a 
county,  even  where  collected  within  the  limits 
of  a  municipal  corporation,  be  paid  into  the 
treasury  of  the  latter  for  its  sole  use  and 
benefit  and  that  the  effort  to  do  so  was  un- 
constitutional and  vdd.  This  court  there 
argued: 

"The  county  court  levies  the  taxes  with  the 
view  of  providing  for  the  current  expenses  of  the 
county,  and  if  the  Legislature  has  the  power  to 
divert  the  fund,  thus  levied,  to  other  and  differ- 
ent purposes,  it  has  tbe  power  to  bankrupt  the 
county  at  pleasure." 

We  add  that  It  may  reduce  the  Integrity  of 
the  county  to  approximately  nil  so  far  as 
vital  governmental  functioning  is  concerned, 
since,  if  one  of  audi  community  centers  may 
be  established,  others  may,  until  finally  the 


Digitized  by 


Google 


164 


188  SOUTHWESTERN  RBPOBTEB 


fTenn. 


enUie  area  of  the  county  is  covered  by  them, 
with  the  result  that  the  county  as  a  body 
corporate  would  be  denuded  of  power  orer 
schools  and  roads,  purposes  heretofore 
thought  to  be  among  the  chief  concerns  of  a 
county.  And,  further,  If  power  over  schools 
and  roads  may  thus  be  treated,  the  control 
of  other  functions  may  also,  such  as  author- 
ity over  health,  pauperism,  etc.  What  then 
becomes  of  the  county  as  a  constitutional  unit 
of  government? 

The  vitality  of  the  county  would  be  sapped 
in  the  most  effective  way — ^by  a  depletion  of 
its  treasury.  Financial  resources,  the  Ufte- 
blood  of  government,  would  thus,  so  to  speak, 
be  drawn  from  the  veins  of  the  constitutional 
body  corporate  for  transfusion  into  the 
arteries  of  the  "community."  The  process  is 
on«  that  would  lead  inevitably  to  the  decrep- 
itude and  then  to  the  dissolution  of  the' 
county. 

In  KnoxTlUe  v.  Lewis,  12  Lea  (80  Tenn.) 
180,  referring  to  the  spectflc  ruling  In  Nash- 
ville V.  Towns,  supra,  it  was  said : 

"This  was  held  on  the  principle  that,  the  law 
anthorizing:  its  collectloii  solely  for  the  purpose 
of  the  comity,  the  fund  could  not  be  diverted  to 
another  and  different  use  by  the  authority  of 
the  state.  The  theory  of  this  opinion  conclu- 
sively recognizes  the  principle  that  a  municipal 
purpose  and  county  purpose  are  separate  and 
distmct  things." 

In  the  recent  case  of  State  ex  reL  v.  Cum- 
mings,  ISO  Tenn.  666,  172  S.  W.  290,  L.  R. 
A.  1915D,  274,  the  authority  of  the  case  of 
Nashville  v.  Towns  was  recognized,  and  its 
ruling  in  limitation  distinguished  from  that 
made  in  the  later  case. 

The  Constitution  of  Louisiana  is  similar 
to  ours  on  the  point,  and  provides  that  the 
taxing  iMwer  may  be  exercised  by  parishes 
(counties)  and  municipal  corporations  under 
authority  granted  to  them  by  the  General 
Assembly  for  parish  and  municipal  purposes. 
In  State  ex  rel.  v.  Police  Jury,  47  La.  Ann. 
1244,  17  South.  792,  the  court  stated: 

"We  agree  in  opinion  with  the  district  jndge 
that  the  framers  ot  the  Constitntion  intended  to 
keep  separate  and  distinct  the  taxing  power  of 
the  state,  that  of  the  parishes,  and  that  of  the 
municipal  corporations ;  that  they  never  intend- 
ed, in  declaring  that  this  power  should  be  exer- 
cised by  the  parishes  and  municipal  corporations 
'under  authority  granted  to  them  by  the  (Gener- 
al Assembly,'  that  this  authority  should  extend 
to  empowering  either  of  them  to  do  so  for  pur- 
poses other  than  those  in  which  each  was  direct- 
ly concerned.  It  is  easy  to  see  that  throuKh 
this  act  the  taxing  power  of  the  towns  could  be 
supplemented  by  that  of  the  parishes  tor  town 
purposes.    •     »    • 

"When  the  police  jury  exercises  its  authority 


to  impose  licenses  through  the  parish,  it  neces- 
sarily does  so  by  ordinances  general  in  their 
character,  necessarily  taking  in  people  within  as 
well  as  without  the  towns — its  purpose  is  to  uti- 
lize the  moneys  for  general  parish  purposes — ^and 
it  is  difficult  to  see  by  wliat  authority  it  can  be 
prevented  from  doing  so  by  an  arbitrary  order 
from  the  Legislature  that  a  particular  portion 
of  the  fund  should  be  devoted  exclusively  to  the 
interests  of  one  particular  portion  of  the  par- 
ish." 

See,  also,  Natlcmal  Bank  t.  Barber,  24 
Kan.  534;  Smith  v.  Han^,  78  KUi.  606^  86 
I'ac.  650,  cited  in  annotation  ot  State  ex  leL 
V.  Cummings,  130  Tenn.  566,  172  &  W.  280, 
U  B  A.  1815D,  276. 

[4]  With  ns  a  county  (we  do  not  refer  to 
the  county  court)  is  "a  government  within  a 
government,"  not  to  be  dissolved  or  destroy- 
ed by  direct  legislative  enactment.  James 
County  V.  Hamilton  County,  88  Tenn.  237, 
242,  14  S.  W.  601.  Tbla  principal  Is  recog- 
nized and  not  denied  or  modified  by  what 
was  said  and  ruled  in  Preacott  v.  Duncan, 
126  Tenn.  106,  134,  148  S.  W.  220,  thus: 

"The  integrity  of  the  eonnties  as  a  unit  of  gov- 
ernment is  not  affected  by  the  act  in  question.'* 
^  "The  idea  of  a  government  by  means  of  coun- 
ties, comes  down  from  the  remotest  period  of 
Anglo-Saxon  history.  It  was  imported  to  the 
American  colonies  with  the  common  law,  and  en- 
tered, naturally  and  of  course,  into  the  frame  at 
all  their  colomal  governments:  from  whence  It 
passed,  by  easy  transition  and  necessary  conse- 
quence, into  the  governments  of  the  states.  Our 
Constitutions  do  not  expressly  provide  for  the 
organization  of  the  territory  into  counties.  This 
division  is  taken  for  granted.  The  idea  of  coun- 
ties underlies  all  American  Constitutions.  They 
presuppose  both  the  existence  and  necessity  of 
counties,  and,  starting  from  that  foundation, 
proceed  to  base  thereon  frames  of  government,  in 
wtiich  the  counties  act  all-efficient  parts.  The 
political  power  is  composed  of  representativea 
from  counties.  Through  them  justice  is  admin- 
istered, the  revenue  collected,  and  the  local  po- 
lice rendered  effective."  Eagle  v.  Beard,  33 
Ark.  487,  602;  11  Cyc  340. 

We  think  It  too  plain  for  extended  com- 
ment that  what  has  been  said  by  ns  above  is 
not  in  oKXwition  to,  but  in  harmony  with, 
the  recent  caaee  of  XCing  v.  Sullivan  (Honnty, 
128  Tenn.  893,  160  S.  W.  847,  and  Ranlston 

V.  Marion  County,  188  Tenn.  ,  181  a  W. 

322. 

We  need  not  pass  to  the  determlnatioD  of 
other  grave  constitutional  questions  that 
would  press  for  consideration  but  for  the 
fact  that  the  ruling  on  the  above  question  is 
conclusive  of  the  fate  of  the  act 

The  dumcellor  erred  in  sustaining  a  de- 
mnrr»  to  the  bill  of  complaint.  Bevcrsed 
and  remanded. 
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DEMING  INV.  CO.  v.  ECHOLS  ot  aL 
(No.  166.) 

(Supreme  Court  of  Arkansas.     Feb.  7,  1916.) 

1.  EviDEKCK  «=3444— Pabol  Evidence  Buub 
— Adhissibility. 

While  parol  evidoice  is  inadmisrible  to 
contradict  or  vary  tlie  terms  of  a  valid  instru- 
ment, yet  parol  evidence  ia  admissible  to  show 
the  conditions  on  which  the  instrument  was  de- 
livered, or  that  instruments,  as  for  example 
mortsagn,  should  not  be  effective  onlesa  the 
loan  was  made. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {{  192&-1944,  2048 ;  Dec.  Di«.  «=> 
444.] 

2.  MOKIOAaKB    «=974— VaLIDITT  —  BVIDXNCK. 

In  a  suit  to  set  aside  mortgages  securing 
notes  aa  a  doud  on  plaintiff's  title,  evidence  heU 
to  warrant  finding  that  the  mortgages  and  notoB 
were  delivered  under  an  agreement  that  they 
should  not  be  effective  unless  the  loan  was  pro- 
cured. 

[E}d.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  i  172;   Dec.  Dig.  «=974.] 

Appeal  from  Crawford  Chancery  Court; 
W.  A.  Falconer,  Chancellor. 

Suit  by  S.  P.  Echols  and  others  against 
the  Demlng  Investment  Company.  From  a 
decree  for  complainants,  defendant  appeals. 
Affirmed. 

S.  P.  Echols  and  others,  appellees,  brought 
this  suit  against,  the  Deming  Investment 
Company  to  cancel  certain  mortgages  given 
by  said  Echols  and  wife  upon  lands  In  Craw- 
ford county,  to  secure  the  payment  of  cer- 
tain loan  notes,  commission,  and  expenses 
as  a  cloud  upon  the  title  to  the  land,  alleg- 
ing that  the  notes  were  wholly  without  con- 
sideration; that  no  loan  had  been  procured 
or  money  furnished,  in  accordance  with  the 
agreement  made  with  agents  of  said  com- 
pany to  procure  the  loan.  It  was  alleged: 
That  the  notes  and  mortgages  were  delivered 
to  a  local  agent  ot  the  Demlng  Investment 
Company  at  Ft.  Smith,  Arlc. — two  mortgages 
apon  the  said  real  estate,  the  one  to  secure 
the  principal  sum  of  $8,000,  and  the  other 
to  secure  the  interest  xipoa  said  sum.  That 
he  received  no  money  upon  said  contemplat- 
ed loan,  and  said  local  agents  of  the  in- 
vestments "agreed  to  deliver  up  to  him  said 
mortgages  and  two  coupon  notes  described 
therein,"  which  were  executed  and  delivered 
to  said  agent  at  the  time  said  mortgages 
were  executed,  but  that  said  mortgages  and 
notes  were  not  delivered  to  him.  That,  when 
be  liad  sold  said  real  estate  to  Sam  Harper, 
be  wrote  the  agent  of  the  Investment  com- 
pany at  Ft  Smith,  aslcing  a  return  of  the 
loan  \)apexB,  and  received  no  reply  to  the 
demand,  and  that  on  the  31st  of  December 
the  investment  company  filed  said  mortgages 
for  record  in  Crawford  county,  which  con- 
stituted a  dood  upon  his  title,  and  that  of 
bis  vende& 

The  investment  company  answered  and  de- 
nied that  appellee  bad  sold  the  land  to 
Harper,  and  alleged  that  the  conveyance  to 
him  was  made  after  the  recording  of  the 


mortgages  and  wltb  fall  knowledge  of  the 
rights  of  said  company.  It  denied  that  Its 
local  agents  agreed  to  deliver  up  to  plain- 
tiff Echols  the  mortgage  and  coupon  notes 
described  In  the  complaint,  and  that  the 
mortgages  executed  to  it,  described  In  the 
complaint,  constituted  a  cloud  upon  the  title 
to  plaintifTs  land,  or  that  the  same  was  exe- 
cuted withont  consideration.  It  alleged  by 
way  of  cross-complaint:  That  E}chols  and 
wife  executed  and  delivered  to  it  a  contract 
in  writing  to  secure  a  loan  for  them  In  the 
sum  of  ?9,000,  "and  did  agree  to  furnish 
a  good  and  marketable  title  to  said  property, 
and  to  execute  a  security  for  the  loan  of 
said  money,  a  good  and  valid  first  mortgage 
upon  the  land  described  in  the  complaint," 
and  further  that  said  Echols  agreed  to  pay 
the  spedfled  consideration  for  its  services 
in  procuring  said  loan,  and  that  the  second 
mortgage  was  executed  to  secure  the  amount 
of  the  consideratiou  agreed  upon.  That  It 
had  performed  all  the  terms  and  conditions 
of  the  contract  upon  Its  part,  had  secured 
and  offered  to  Echols  the  sum  of  $9,000, 
"upon  condition  that  said  plaintiff  furnish 
a  good  and  marketable  title  to  said  real 
property,  and  to  remove  all  prior  Incum- 
brances therefrom,"  io  that  the  said  mort- 
gage securing  the  said  sum  of  $8,000  should 
be  a  first  and  prior  lien  upon  said  property, 
and  It  offered  to  procure  said  money,  and 
pay  the  same  to  plaintiff  upon  "the  per* 
formance  by  plaintiff  of  the  terms  and  con- 
ditions of  said  contract"  It  was  alleged 
that  It  had  performed  all  the  terms  and  con- 
ditions of  the  contract  "except  to  pay  to  said 
plaintiff  the  said  sum  of  $9,000,"  and  that  it 
was  prevented  from  making  payment  of  said 
sum  by  the  wrongful  acts  of  said  plaintiff 
Echols  In  failing  and  refusing  to  furnish 
a  good  and  marketable  tiUe  to  said  real 
property,  and  remove  the  liens  and  incum- 
brances therefrom,  as  covenanted  in  said 
contract  It  then  set  out  the  mortgage  and 
notes  for  security  of  the  commission  for 
procuring  the  loan,  alleging  that  It  constitut- 
ed a  valid  and  subsisting  lien,  and  asked  for 
foreclosure  thereof,  for  the  amount  claimed 
to  be  due  as  commission. 

Appellees  answered  the  cross-complaint,  al- 
leging: That  Tadon  &  Dobbins,  two  loan 
brokers,  undertook  to  procure  for  him  a  loan 
of  $13,000  upon  the  real  estate  described, 
and  shortly  represented  that  they  could  pro- 
cure a  loan  on  the  property  of  $8,000,  that 
it  could  be  procured  from  the  Demlng  Invest- 
ment Company,  and  that  said  brokers  knew 
the  liens  upon  the  real  estate  offered  as 
security,  and  the  amount  and  character 
thereof,  "and  assured  him  that,  notwith- 
standing the  lien,  they  could  procure  him 
the  loan  upon  his  said  real  estate,  and  that, 
if  they  failed  to  secure  a  loan  from  said 
Demlng  Investment  Company  for  him,  they 
would  return  to  him  the  papers."    That  he 
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relied  npon  the  r^resentations  and  executed 
the  notes  and  mortgages.  That  no  loan  was 
procured,  and  that  said  agent  Intormed  blm 
In  Angnst  that  he  had  failed  to  get  the  loan, 
and  would  return  tbe  contract  and  notes  and 
mortgages  to  him,  but  did  not  do  so,  al- 
though demand  was  made  therefor.  The  an- 
swer alleged,  also,  that  "at  the  time  he  made 
the  application  for  the  loan,  and  executed 
the  contract,  notes,  and  mortgages,  it  was 
distinctly  understood  and  agreed  by  and  be- 
tween him  and  the  said  Tadon  &  Dobbins, 
the  agents  of  the  Deming  Investment  Com- 
pany, that  if  the  loan  was  not  made  the 
papers  so  executed  were  to  be  null  and  of 
no  effect,  and  were  to  be  returned  to  him" ; 
and  that  said  agreement  was  known  to  the 
Deming  Investment  Company  when  the  pa- 
pers so  executed  were  forwarded  by  their 
agent,  and  were  accepted  by  it  with  that 
imderstandlng.  The  other  allegations  of  the 
cross-complaint  were  denied. 

It  appears  from  the  testimony  that  Echols 
desired  to  procure  the  loan  upon  the  lands 
to  pay  off  some  incumbrances;  that  be 
boiight  the  land  from  W.  T.  Dunbar,  against 
whom  bis  brother  Ed  Dunbar  had  procured  a 
Judgment,  which  had  to  be  satisfied.  He 
went  to  the  agents  of.  the  Deming  Invest- 
ment Company  at  Ft.  Smith,  told  them  the 
purpose  for  which  the  loan  was  desired,  and 
they  agreed  to  procure  it  by  the  1st  of  Au- 
gust The  terms  were  agreed  upon,  and  the 
agents  told  Urn  that  he  would  not  be  hurt 
in  any  way  if  the  loan  was  not  procured; 
if  he  did  not  get  the  money,  he  would  not 
have  to  pay  anything,  and  that  the  papers 
would  be  returned  to  him.  About  the  Ist 
of  September,  the  agents  told  him  they  could 
not  get  the  money,  and  he  then  began  nego- 
tiating the  sale  with  Sam  Harper,  and  heard 
nothing  from  the  Investment  company  about 
the  loan  from  September  ist  until  in  De- 
cember. He  went  to  Dobbins,  of  the  firm  of 
agents,  about  December  20th,  and  asked  for 
a  return  of  the  papers;  but  Dobbins  said 
as  soon  as  Henderson,  another  agent  of  the 
company,  returned,  he  would  get  them.  He 
then  went  to  Henderson's  office  and  saw  the 
papers  which  were  shown  him  by  a  clerk, 
who  would  not  deliver  them  in  the  absence 
of  Mr.  Henderson.  He  left  word  to  have  the 
papers  sent  to  him  upon  Henderson's  return, 
and  gave  the  real  estate  brokers  making  the 
sale  an  order  for  them.  He  next  beard  from 
the  papers  after  his  demand  therefor,  having 
been  placed  upon  record.  He  stated  he  never 
got  any  money,  and  that  the  investment  com- 
pany never  Informed  him  that  he  could  get 
any  money  on  them,  and  that  Mr.  Hender- 
son, its  agent,  told  him  that  he  could  not  get 
the  money,  shortly  after  the  1st  of  Septem- 
ber. The  Deming  Investment  Company  al- 
ready bad  a  loan  of  $3,000  on  the  land,  and 
be  stated  to  Tadon  A  Dobbins,  when  he  ap- 
plied for  the  loan,  that  it  was  to  clear  up 
the  title  and  settle  the  Ed  Dunbar  <daim. 
"When  I  signed  the  papers,  Yadon  told  me, 


If  they  did  not  get  fbe  money,  it  did  not 
amount  to  anything.  I  told  him,  if  it  was 
going  to  get  me  into  any  trouble,  I  did  not 
want  to  go  into  it,  and,  if  he  could  not  get 
the  money,  I  would  not  go  any  further,  and, 
on  his  statement  and  promise  to  get  the  mon- 
ey, I  signed  the  papers." 

The  real  estate  broker  who  made  the  sale 
of  the  lands  to  Harper  stated:  That  he  went 
to  see  Henderson  about  the  papers  executed 
to  Deming  Investment  Company  for  the  loan, 
and  asked  If  they  were  going  to  make  any 
trouble,  and  he  "told  me  the  papers  were 
with  the  company.  I  asked  if  I  should  go 
ahead  with  the  sale,  and  he  said,  Tes,  go 
ahead.'"  He  later  presented  the  order  to 
Henderson  for  the  papers,  but  he  had  taken 
a  different  attitude,  and  witness  understood 
that  the  investment  company  was  claiming  6 
per  cent  of  the  amount  of  the  loan  applied 
for. 

Henderson  stated  that  he  was  the  examin- 
er of  securities  offered  for  the  investment 
company,  and,  when  a  loan  was  applied  for, 
the  application  was  submitted  to  the  home 
office,  and  it  had'Hio  authority  to  pass  upon 
the  title,  and,  after  he  made  his  report,  It 
was  the  custom  of  the  company  to  give  in- 
structions for  the  further  proceedings,  and 
to  see  that  the  papers  were  properly  execut- 
ed. He  stated  that  he  had  no  power  to 
change  the  papers  or  make  additional  agree- 
ments, or  return  to  the  borrower  any  i»a- 
pers,  or  do  anything  with  reference  to  loans, 
except  in  accordance  with  the  special  in- 
structions from  the  company;  that  Tadon 
&  Dobbins  were  in  the  loan  brokerage  busi- 
ness, and  furnished  the  company  with  some 
business,  and  in  July  he  was  informed  by 
the  home  office  that  Echols'  loan  for  the 
$9,000  had  been  approved,  and  instructed  to 
take  it  up  with  Yadon  &  Dobbins  and  ascer- 
tain when  it  could  be  closed. 

The  vice  president  of  the  appellant,  whose 
duty  it  was  to  pass  upon  loans,  supervise 
agents  and  fieldmen,  stated  that  he  received 
the  contract  for  the  Echols  loan,  had  land  in- 
spected by  the  fieldman,  examined  the  ab- 
stract of  title,  and  arranged  to  secure  the 
money  from  one  of  the  company's  investors, 
and  tried  to  get  the  incumbrances  to  the  title 
removed,  and  the  loan  was  not  dosed  nor 
proceeds  paid  out  because  the  borrower  was 
not  able  to  perfect  the  title  to  security  offer- 
ed. All  the  work  necessary  to  be  performed 
in  connection  with  the  loan,  and  the  expense 
incident  thereto,  had  been  done  and  incurred, 
and  the  expense  was  about  $300.  He  stated 
that  Yadon  &  Dobbins  took  applications  for 
loans  for  the  company,  and  did  any  clerical 
work  required  of  them  necessary  to  close  up 
the  loan,  and  were  paid  a  part  of  the  com- 
mission. They  were  never  employed  by  tlie 
company  as  an  agent  or  otherwise,  and  had 
no  designated  duties;  but  "whenever  th^ 
submit  an  applicatl<Mi  to  ns,  we  would  send 
the  requirements  in  connection  with  the  mat- 
ter to  fbem,  and  the  duties  required  of  theA 
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were  clerical,  and  Involved  working  ttp  re- 
qnlrements  In  connection  with  the  partlcnlar 
loan  offered.  We  never  allowed  or  expected 
them  to  nse  any  discretion  In  connection  with 
any  loan,  and  the  extent  of  their  authority, 
when  we  took  an  application  from  them,  was 
limited  to  aiding  the  applicant  In  complying 
with  onr  requirements."  They  had  no  au- 
thority to  use  any  discretion  in  accepting  or 
rejecting  applications  for  loans,  or  to  agree 
on  terms,  or  the  amount  to  be  loaned.  They 
were  not  authorized  to  surrender  or  deliver 
to  Eicbols,  at  his  order,  any  impers  executed 
In  connection  with  the  loan,  except  that  we 
wrote  him,  after  he  failed  to  remove  the  In- 
cumbrances, that  we  would  settle  the  con- 
troversy upon  payment  of  the  $450.  He 
said  the  company  was  a  loan  broker,  and  its 
business  to  secure  money  from  any  investor 
upon  application  for  loan  made  by  borrowers. 
It  did  not  invest  Its  own  money,  but  the  mon- 
ey of  capitalists,  and  made  its  profits  out 
of  commissions  paid  by  borrowers.  He  stat- 
ed that  the  loan  contract,  notes,  and  mort- 
gages were  prepared  in  the  office  of  the  com- 
pany at  Oswego,  under  bis  directions,  and 
forwarded  to  Yadon  &  Dobbins  at  Ft  Smith 
for  execution. 

W.  P.  Dobbins  stated:  That  his  firm  rep- 
resented the  investment  company  as  loan 
agents,  took  applications  for  loans,  referred 
them  to  the  company,  worked  up  the  title, 
and  closed  the  loans.  No  papers  were  taken 
in  their  name,  and  the  mortgages  and  notes 
were  prepared  by  the  company  at  Oswego. 
That  they  had  no  authority  to  prepare  any 
papers  except  the  commission  and.  loan  con- 
tracts. That  they  had  no  special  authority 
to  cancel  and  surrender  the  application  and 
contract  of  Echols,  and  no  control  over  their 
loan  papers  that  they  could  surrender  to  him. 
Ee  made  the  statement,  also,  as  to  the  in- 
cumbrances against  lichols^  land,  that:  "I 
stated  to  Echols  that.  If  the  company  did  not 
approve  the  application,  he  did  not  have  to 
take  it,  but,  if  they  did  accept,  he  would  have 
to  pay  5  per  cent,  if  he  did  not  take  the  loan. 
I  did  not  promise  Elchola  to  get  back  his  loan 
papers,  I  told  him  I  would  try  to  get  them 
back.  The  abstract  of  title  was  furnished  me 
by  Echols  when  the  application  was  made, 
or  soon  after." 

Echols  stated:  That  he  went  to  Tadon  & 
Dobbins'  o£Bce  after  making  the  application, 
to  see  about  clearing  up  the  title,  but  they 
had  the  abstract  for  two  months,  and  told 
him  the  title  was  all  right,  and  he  would 
get  the  money  If  he  made  the  papers  out 
That  no  complaint  was  made  until  the  mort- 
gage was  executed.  The  money  was  wanted 
to  pay  <^  the  Incumbrances  against  the  land, 
and  clear  up  the  title.  That  he  told  the 
agent  he  desired  to  make  the  loan  for  the 
purpose,  an^  "the  day  I  bought  the  land  I 
asked  Dobbins  If  be  could  get  me  a  loan  on 
it  and  he  said  he  didn't  think  he  could.  I 
said  no  more  to  them  until  April  or  May, 
when  I  gave  tbem  the  abstract  and  asked 


them  to  procure  a  loan,  and  In  July  they 
stated  the  abstract  was  all  right,  and  all  I 
had  to  do  was  to  make  out  the  papers,  and 
they  would  get  the  money  by  August  1st" 

W.  T.  Dunbar  testified:  That  he  sold  the 
land  to  Ecbola,  who  agreed  to  borrow  the 
money,  and  pay  off  certain  mortgages  against 
it  That,  when  the  abstract  was  given  to 
Tadon  &  Dobbins,  be  explained  about  thie 
Judgment  against  it,  and  they  said  It  would 
show  it  In  the  abstract.  He  related  the 
terms  of  the  sale  and  about  agreeing  to  take 
a  second  mortgage.  "I  did  not  want  Echols 
to  try  to  get  the  money  from  the  Demlng  In- 
vestment Company,  as  they  were  so  careful 
I  was  afraid  they  would  not  pass  the  title; 
but  Dobbins  said  be  would  do  all  he  could 
to  get  the  loan.  Echols  signed  the  papers 
after  I  told  him  in  Dobbins'  presence  that  I 
did  not  think  he  could  get  the  money,  and 
Dobbins  said  that  if  be  did  not  get  the  money 
he  would  return  the  papers  to  him." 

Dobbins  said  that  he  did  not  agree  to  re- 
turn the  application  for  a  loan  U  it  did  not 
go  through,  but  that  he  said,  if  the  loan  was 
not  made,  bis  abstract  would  be  returned. 
He  made  no  agreement  that  the  loan  papers 
should  be  returned  if  he  did  not  get  the 
money,  because  he  did  not  have  them  in  his 
possession  so  he  could  have  returned  them. 

The  chancellor  found  the  Issues  in  favoj;  of 
appellees  and  decreed  a  cancellation  of  the 
mortgages  and  notes,  from  which  this  appeal 
la  prosecuted. 

B.  Ih  itiModk,  of  Van  Bnren,  for  appe- 
lant Winchester  ft  Martin,  of  Ft  Smith, 
for  appellees. 

EIKBT,  J.  (after  stating  the  facts  as 
above).  [1]  Appellants  contend  that  the 
chancellor  erred  in  allowing  parol  testimony 
introduced  to  contradict  the  terms  of  the 
contract  In  writing,  authorizing  the  loan  to 
be  procured.  No  rule  is  better  established 
than  that  parol  contemporaneous  evidence  is 
inadmissible  to  contradict  or  vary  the  terms 
of  a  valid  written  instrument  about  wbldi 
there  is  no  ambiguity  or  necessity  for  explan- 
ation ;  but  it  Is  further  true  that  parol  evi- 
dence is  admissible  to  show  the  conditions 
upon  which  written  Instruments  are  deliver- 
ed, or  that  they  are  not  to  take  ^ect  untU 
certain  contingencies  have  happened.  Kelly 
V.  Carter,  55  Ark.  112,  17  S.  W.  706;  Graham 
V.  Kemmel,  76  Ark.  140,  88  S.  W.  899,  6 
Ann.  Cas.  167;  State  v.  WalUs,  67  Ark.  64, 
20  S.  W.  811;  Ware  v.  Allen,  128  V.  S.  590, 
9  Supi.  Ct  174,  32  L.  Ed.  563;  Burke  v. 
Dulaney,  163  V.  8.  228,  14  Sup.  Ct.  816,  38 
L.  Ed.  698. 

If  the  written  contract  executed  by  Echols 
appointing  appellant  investment  company  to 
procure  the  loan  specifies  the  conditions  and 
terms  upon  which  the  mortgages  and  notes 
were  delivered  and  received,  and  the  agree- 
ment testified  to  by  Echols  and  Dunbar,  made 
with  the  loan  agents,  that  said  papers  were 
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to  be  returned  to  blm  If  the  money  was  not 
procured,  are  in  conflict  therewith,  or  con- 
tradictory thereof,  such  fact  does  not  a];>- 
pear  from  any  such  Instrument  ia  abstracted 
for  this  court. 

[2]  From  the  testimony  It  appears  that  the 
agents  thought  that  the  title  would  be  clear- 
ed up,  and  the  loan  procured,  as  the  money 
was  to  be  used  foP  that  purpose,  and  the 
chancellor's  finding  that  the  agents  of  the 
-company  agreed  that  the  papers  should  be 
returned,  without  any  liability  upon  the  part 
«f  the  applicant  for  loan  In  case  the  loan 
-was  not  made,  and  the  money  procured  for 
him.  Is  not  clearly  against  the  weight  of  the 
testimony. 

The  decree  is,  accordingly,  affirmed. 


WATKINS  T.  SPECIAL  SCHOOL  DIST.  OP 

LBPANTO  et  al.    (No.  163.) 
(Supreme  Court  of  Arkansas.     Feb.  7,  1916.1 

1.  Schools  and  School  Distbicts  $=>1S5  — 
Bkflotmxnt  of  Tkacedirs— Ratification. 

A  director  bad  no  Qodce  of  the  meetiDK  of 
the  other  directors  at  which  a  teacher  was  hired 
but  he  made  no  objection  thereto,  though  know- 
ing that  several  months  of  the  term  was  taught 
by  the  teacher.  There  was  no  diBsatisfaction 
with  him.  Held,  that  the  contract  of  employ- 
ment was  ratified  and  valid. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
Scbool  Districts,  Cent  Dig.  |§  130,  292-297 ; 
Dec.  Dig.  «=sl85.] 

2.  Schools  and  School  Distbicts  4t=»lS7  — 
Ehflotment  of  Tbaohebs— Tkbminaxion— 
acquiescenoe. 

A  teacher,  when  informed  of  the  probability 
of  the  closing  of  the  school  before  the  expiration 
of  his  term  for  want  of  funds,  stated  that  it 
would  malce  no  difference  to  him ;  that  he  would 
talce  the  warrants  and  continue  teaching.  On 
being  notified  that  the  board  had  in  his  absence 
ordered  the  school  closed,  be  stated  that  he  wish- 
ed he  bad  known  of  the  facts  before  returning, 
thereby  saving  the  expense  of  returning.  He 
was  unable  to  procure  other  employment  as  a 
teacher.  Beld,  that  he  did  not  acquiesce  in  the 
closing  of  the  school,  and  the  contract  of  employ- 
ment was  not  mutually  rescinded. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  §8  299,  300 ;  Dec. 
Dig.  <8=s>137.] 

McCulloch,  O.  J.,  and  Hart,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Poinsett  Coun- 
ty; J.  F.  Gantney,  Judge. 

Action  by  Marvin  P.  Wbtklns  against  the 
Special  School  District  of  Lepanto  and  oth- 
ers. From  a  Judgment  for  defendants,  plain- 
tiff appeals.    Reversed  and  remanded. 

This  is  a  suit  for  damages  by  appellant 
against  the  school  district  for  an  alleged 
breach  of  a  contract  employing  him  as  a 
teacher.  It  appears  from  the  testimony  that 
he  was  employed  at  a  meeting  of  the  school 
board  attended  by  only  Ave  of  the  directors 
and  of  which  the  other  director,  Albert  Sulli- 
van, had  no  notice.  The  written  contract 
was  signed  by  the  other  five  directors  and 
the  appellant,  providing  for  his  employment 
as  teacher  of  the  school  for  a  term  of  ten 


months,  banning  September  1,  1913,  at  a 
salary  of  $100  per  month.  He  taught  the 
school,  beginning  on  said  date,  for  four 
months,  and  there  was  no  dissatisfaction  ex- 
pressed with  his  services,  and  the  school  was 
better  attended  than  at  the  farmer  session. 
On  December  27th,  five  members  of  the  school 
board  met  and  decided  to  close  the  school 
immediately,  on  account  of  lac]£  of  funds, 
some  said,  and  on  the  same  day  notified  the 
appellant  In  writing  of  the  meeting  and  the 
action  of  the  board  in  closing  the  school 
This  notice  was  received  Saturday  night  aft 
er  Christmas,  and  on  the  next  Monday  ap- 
pellant went  to  the  scboolbouse  and  remain- 
ed there  during  the  day ;  but  no  pupils  came, 
the  notice  of  the  closing  of  the  school  having 
been  generally  circulated.  On  the  next  day 
one  of  the  directors  demanded  of  him  the 
keys  to  the  bouse  and  the  records  which  were 
delivered.  Sullivan,  the  director  who  wag 
not  present  at  the  making  of  the  contract  of 
employment  and  did  not  sign  same,  stated 
that  he  had  never  been  consulted  about  the 
employment  of  any  teacher  for  the  school.  In 
which  appellant  was  employed  to  teach;  that. 
Just  before  the  building  was  completed  and 
the  school  opened,  appellant  had  introduced 
himself  to  him,  stating  that  he  was  employed 
to  teach  the  school  and  would  begin  upon  the 
completion  of  the  building;  that  he  knew  be 
was  to  teach  the  school  when  the  session 
commenced;  and  that  Prof.  Watkins  was 
teaching  the  school.  He  understood  that  the 
order  was  made  closing  the  school  on  account 
of  lack  of  funds.  The  court  found  that  the 
sixth  director,  although  not  present,  had  ac- 
quiesced In  the  contract  of  employment  by 
the  other  directors,  that  the  scho(d  board's 
action  in  closing  the  school  was  unwarranted 
and  not  binding  on  the  district,  but  that  the 
contract  was  voluntarily  abandoned  and  re- 
scinded by  the  parties  to  it,  and  rendered 
Judgment  against  the  appellant  from  which 
this  appeal  Is  prosecuted. 

Mardis  ft  Mardis,  of  Harrlsburg,  for  ap- 
pellant I/.  0.  Oolng,  of  Memphis,  Tenn.,  for 
appellees. 

KIRBT,  J.  (after  stating  the  facts  as 
above).  [1]  The  testimony  is  sufficient  to 
show  that  the  contract  was  acquiesced  in  by 
all  the  directors  and  in  effect  ratified  by  the 
district,  and  was,  of  course,  as  binding  and 
effectual  after  such  ratification  as  though  It 
had  been  valid  In  Its  inclplency.  Four 
months  of  the  term  of  teaching  had  been  per- 
formed by  appellant;  the  director  who  had 
not  signed  the  contract  knowing  all  the  while 
that  appellant  had  been  employed  to  teach 
the  school,  and  was  doing  so,  and  making  no 
objection  thereto.  There  was  no  dissatis- 
faction at  the  service  rendered,  and  the 
school  was  more  largely  and  beMer  attended 
during  the  time  than  it  had  been  at  the  for- 
mer session.    School  Dlst  No.  47  v.  Goodwin, 
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81  Ark.  148,  98  S.  W.  696;  School  Dlst.  No.  68 
V.  Allen,  83  Ark.  491,  104  8.  W.  172;  School 
Dlst  No.  66  T.  Jackson,  110  Ark.  262,  161  S. 
W.  IBS. 

There  was  some  testimony  tending  to  show 
that  the  school  was  closed  for  lack  of  funds, 
and  one  of  the  directors  testified  that  It  was 
ruuored  that  Prof.  Watklns,  the  appellant, 
was  about  to  become  a  candidate  for  county 
superintendent,  and  that  had  something  to  do 
with  the  action  of  the  board  In  maUng  the 
closing  order. 

[2]  Appellant  stated  that  he  had  not  de- 
cided to  become  a  candld«(te  for  aupeilntend- 
ent  sntll  after  the  school  had  closed  and  be 
conld  sot  procure  further  employment;  that 
he  bad  told  the  director  when  he  suggested 
the  probability  of  the  lack  of  funds  to  con- 
tinue the  payment  of  salaries,  that  It  would 
malce  no  dllTerence  to  him,  and  he  would  take 
the  warrants  and  continue  teaching.  He 
likewise  stated  that  he  returned  to  Lepanto, 
after  being  at  home  Christmas,  to  resume  the 
school,  and  that,  upon  being  notified  that  the 
board  had  ordered  the  school  closed,  admit- 
ted that  he  made  the  statement  that  he  wish- 
ed be  had  Unown  of  its  action  before  return- 
ing and.  saved  the  expense  of  oonJng  back. 
He  did  make  the  race  for  county  superintend- 
ent after  the  school  was  closed,  and  he  could 
procure  no  further  employment  as  a  teacher, 
because,  as  be  stated,  most  of  the  schools 
that  were  able  to  employ  teacbov  had  al- 
ready done  so  before  the  beginning  of  Jan- 
uary, at  which  time  he  was  discharged. 

Under  these  circumstances,  he  was  not  re- 
sponsible for  any  action  taken  by  the  board, 
and  there  is  no  testimony  su£Bcient  to  sup- 
port the  court's  findings  that  he  acquiesced  in 
the  board's  action  In  closing  the  school  and 
that  the  contract  of  employment  was  mu- 
tually rescinded. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

McODIXOCH,  C.  J.,  and  HABT,  J.,  dis- 
sent. 


NEVADA  COUNTY  BANK  y,  SULLIVAN. 

(No.  167.) 
(Supreme  Court  of  Arkansas.    Feb.  7,  1916.) 
1.  Apfeai.  Ai^n  Ebbor  4s»1009  —  Chancei,- 
u>B's  Findings— CoNCLUBivsNEss. 

The  chancellor's  findings  on  issues  of  fact, 
as  to  which  the  evidence  was  conflictinR,  not 
against  the  preponderance  of  the  evidence,  will 
not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  IMg.  $}  3970-3978;   Dec.  Dig.  «=s 

i.  Damages    <S=>80— I.,iquidated    Damages— 

CONSTBUCTION    OF    STIPULATION— ISeLAT    IN 
BUHDING   CONTBACT. 

Where  plaintiff  entered  into  a  written  con- 
trnct  with  the  defendant  bank  to  tear  down  its 
old  building  and  to  erect  a  new  two-story  build- 
ing, which  should  be  completed  by  August  IB, 
1912,  and  to  pay  the  owner  $10  per  day  as  liqui- 
dated damages  for  delay  in  completion,  and  the 


bank's  quarters  on  the  lower  floor  were  not  com- 
pleted and  accepted  until  December  ISth,  and 
the  ui^>er  floor  later,  during  whi^  delay  the 
damages  to  the  bank  were  indeterminate  and 
diflicult  of  ascertainment,  though  it  was  shown 
that  the  sum  named  bore  a  fair  proportion  to 
the  damages  discussed  and  manifestly  contem- 
plated by  the  parties  in  case  of  delay,  and  to  the 
damages  sustained,  the  stipulation  was  one  for 
liquidated  damages,  and  not  for  a  penalty. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  §§  170-17B;   Dec  Dig.  «=»80.] 

Appeal  from  Nevada  Chancery  Court ;  Jas. 
D.  Shaver,  Chancellor. 

Suit  by  J.  A.  Sullivan  to  enforce  a  lien 
against  the  Nevada  County  Bank,  with  coun- 
terclaim by  defendant.  Decree  for  plaintiir, 
denying  the  counterclaim,  except  a  small 
item,  and  plalntif(  appeals,  and  defendant 
takes  a  cross-appeal.  Modified  and  remand- 
ed, with  directiona 

Horace  E.  Rouse,  of  Prescott,  for  appel- 
lant. McRae  &  Tompkins,  of  Prescott,  for 
appellee. 

SMITH,  J.  On  May  1,  1912,  appellee  en- 
tered into  a  written  contract  with  the  building 
committee  of  the  Nevada  County  Bank  by 
which  he  agreed  to  tear  down  and  dear  away 
the  debris  of  its  old  building,  and  construct, 
according  to  plans  and  specifications  there- 
for, a  new  two-story  brick  building,  for  the 
sum  of  $10,000,  payable  on  estimates  of  the 
architect  every  two  weeks  In  such  sum  as 
would  not  exceed  90  per  cent,  of  the  value 
of  labor  and  material  furnished  since  the- 
last  preceding  estimate,  except  that  the  final 
estimate  should  be  for  the  balance  due  un- 
der the  contract.  The  contract  provided  that 
the  building  should  be  completed  on  or  be- 
fore August  16,  1912,  and  contained  the  fol- 
lowing provision: 

"And  the  contractor  agrees  to  pay  to  the 
owner  the  sum  of  510  per  day  as  liquidated 
damages  for  each  and  every  dav  which  shall 
elapse  between  the  time  of  completion  and  the 
time  of  actual  completion." 

The  building  was  not  completed  within  con- 
tract time;  the  lower  floor  not  being  com- 
pleted and  accepted  until  December  15,  1912, 
and  the  upper  floor  was  not  entirely  com- 
pleted until  about  February  IS,  1013.  During 
the  progress  of  the  building  certain  extra 
work  was  ordered,  and  after  the  completion 
of  the  building  a  controversy  arose  over  the 
cornice  of  the  building,  and  damages  were 
claimed  against  appellees  for  defective  work, 
alleged  to  have  resulted  from  the  failure  to 
follow  the  plans  and  directions  of  the  archi- 
tect. The  parties  undertook  to  adjust  their 
differences,  and  each  made  the  other  a  prop- 
osition for  a  settlement,  but  each  proposi- 
tion was  rejected,  whereupon  appellee  com- 
menced suit  for  the  balance  which  he  alleged 
was  due  him,  and  sought  to  enforce  a  lien 
on  the  building  to  secure  tliis  sum. 

As  has  been  said,  only  the  first  floor  of  the 
building  was  ready  for  occupancy  by  Decem- 
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ber  15th,  at  which  time  appellee  wrote  the 
following  letter: 

"Preacott,  Arkansas,  December  14,  1912. 
"Bnlldine  Committee  Nevada  Cotmty  Bank, 
Preacott,  Ark. — Gentlemen:  Yon  niay  occupy 
the  first  floor  of  the  bank  building  being  erected 
by  me  under  contract  with  you,  without  such 
occupancy  in  an^  way  being  considered  an  ac- 
ceptance of  the  job  or  a  waiver  of  an^  of  the 
terms  and  provisions  of  my  contract  with  you. 
"Yours  truly,  J.  A.  Sullivan." 

[1]  Upon  receipt  of  tbla  letter  appellant 
occupied  the  lower  floor  of  the  building,  but 
we  do  not  understand  the  proof  to  show  that 
ai^peUant  would  hare  had  tenants  ready  to 
move  into  and  occupy  the  offices  on  the  sec- 
ond floor.  Upon  the  contrary,  the  proof  ap- 
pears to  be  that  even  now  some  of  those 
rooms  are  unoccupied.  There  was  conflicting 
evidence  upon  the  qnestion  of  responsibility 
for  the  delay  in  the  completion  of  the  build- 
ing, but  the  chancellor  found  that  issue  In 
favor  of  appellant;  and  there  was  also  con- 
flicting evidence  upon  the  question  of  extra 
work  and  defective  work,  and  we  think  the 
chancellor's  finding  on  those  questions  is  not 
against  the  preponderance  of  the  evidence. 

The  important  question  in  the  case  is 
whether  the  provision  for  the  payment  of 
^0  for  each  day's  delay  was  a  stipulation 
for  a  penalty  or  an  agreement  for  liquidated 
damages.  The  contract  allowed  about  3^ 
months  for  the  erection  of  the  building,  and  a 
contractor  of  much  experience  testified  that 
60  days  would  ordinarily  have  been  suffi- 
cient time  for  the  erection  of  the  building 
where  reasonable  diligence  was  used  in  push- 
ing the  work.  It  was  shown  on  behalf  of  ap- 
pellant that  its  old  building  was  torn  down 
and  carted  oS,  and  that  the  bank  moved  in- 
to the  general  mercantile  store  of  a  Mr. 
Hamilton  across  the  street,  where  a  space  of 
about  8  by  12  or  14  feet  was  furnished,  and 
for  which  a  charge  of  $10  per  month  was 
made.  Mr.  Hamilton  permitted  this  nae  of 
his  store  only  until  the  time  when  it  had 
been  .represented  the  bank  buUdlng  would  be 
completed,  after  which  time  he  demanded  for 
his  own  nse  this  space,  whereupon  the  offi- 
cers of  the  bank  moved  into  a  part  of  the 
building  used  by  Mr.  Hamilton  as  an  office, 
and  shared  there  with  Hamilton  a  standing 
desk,  from  which  the  tmnk's  business  was 
transacted.  There  was,  therefore,  no  pro- 
vision for  keeping  cash,  except  in  a  cash 
drawer,  and  the  bulk  of  the  money  was  kept 
in  the  vaults  of  a  competitive  bank,  while  a 
part  of  the  books  were  kept  In  a  warehouse, 
and  others  in  the  competitive  bank,  and  the 
remainder  in  their  own  safe  on  the  street, 
and  that  other  things  and  valuable  papers 
were  kept  in  the  vaults  of  the  competitive 
bank,  to  which  place  they  were  required  to 
go  when  any  of  them  were  needed.  It  was 
also  shown  that  |8,000  had  been  borrowed 
from  a  bank  in  Little  Rock  to  be  used  in  pay- 
ing for  this  building,  and  under  the  loan  con- 
tract this  money  could  be  used  for  no  other 
purpose  and  was  kept  on  deposit  with  the 


bank  frran  which  it  had  been  borrowed,  dur- 
ing all  of  which  time  Interest  was  being  paid 
on  It  at  the  rate  of  6  per  cent  per  annum. 
It  was  shown  that  there  was  much  expense 
In  moving  and  removing  ftom  Hamilton's 
stores,  as  well  as  inconvenience  and  annoy- 
ance, during  which  time  appellee  was  being 
prodded  to  complete  the  building. 

The  cashier  of  appellant  bank  testified  that 
he  had  no  facilities  for  transacting  the  bank's 
business,  that  he  lost  some  of  the  records 
temporarily,  and  that  there  was  constant  an- 
noyance in  keeping  up  with  the  records,  be- 
cause of  the  lack  of  proper  places  to  pat 
them,  and  that  there  was  no  way  to  measure 
the  annoyance  and  trouble  of  having  no  fa- 
cilities for  the  transaction  of  the  bank's  busi- 
ness, and  that  this  condition  spoiled  his  busi- 
ness and  mined  his  collections  for  that  fall, 
and  that  flO  per  day  would  not  and  did  not 
cover  the  actual  loss  sustained  by  the  bank 
by  reason  of  being  kept  out  of  their  build- 
ing; that  the  fedl  of  the  year  is  the  season 
for  general  collections  and  the  acquisition  of 
new  depositors,  and  that  there  were  deposits 
which  the  bank  failed  to  get  because  of  its 
lack  of  facilities.  In  answer  to  all  of  this  it 
is  insisted  that  appellee  is  not  responsible 
for  appellant's  failure  to  properly  equip  It- 
self for  business,  and  that  if  its  loans  were 
not  paid  the  interest  continued  to  run,  and 
that  the  rental  value  of  Qie  building  was  the 
measure  of  the  damages. 

The  court  found  that  appellee  complied 
with  his  contract,  except  for  the  delay,  and 
that  he  was  entitled  to  credit  for  the  extras 
claimed,  but  declared  the  stipulation  herein 
set  out  to  be  a  penalty  and  unenforceable, 
and  that  it  was  placed  in  the  contract  to  in- 
sure tMrformance,  and  not  for  compensation ; 
that  the  damages  are  easy  of  ascertainment, 
and  are  measured  by  the  rental  value  of  the 
building — and  fixed  appellant's  damages  for 
the  delay  from  August  15th  to  December  15tb 
at  |126  per  month,  and  from  December  15th 
to  February  15th  at  $50  per  month,  which 
damages  were  deducted  from  the  sum  found 
due  appellee,  leaving  a  balance  in  his  favor  of 
$66.63,  for  which  amount  a  Judgment  was  ren- 
dered. It  was  decreed  that  appellant  was  en- 
titled to  nothing  as  liquidated  damages,  nor 
for  defects  in  the  cornice,  and  that  appellant 
had  waived  Its  claim,  if  any  it  had,  to  liqui- 
dated damages,  and  found  adversely  on  ap- 
pellant's coiinterclaim,  except  a  small  item, 
which  was  allowed  on  the  rents  as  set  out 
above. 

There  was  an  appeal  and  a  cross-appeal, 
and  It  is  now  insisted  that  appellant  waived 
any  claim  for  liquidated  damages  by  reason  of 
the  fact  that  at  the  time  when  such  damages 
were  due,  If  they  were  due  at  all,  appellant 
paid  appellee  certain  money,  which  did  not 
leave  still  due  appellee  a  sufficient  sum  to 
pay  these  damages;  but  it  was  shown  that 
$500  was  paid  appellee  under  a  mutual  mis- 
take, as  a  result  of  which  mistake  appellant 
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did  not  know  of  lliis  fBOO  payment  at  the 
time  It  made  the  payment  said  to  constitute 
the  waiver,  and  It  waa  further  shown  that 
the  money  was  advanced  to  pay  the  claims 
of  certain  materialmen. 

There  are  an  almost  unlimited  niunber  of 
cases  which  discuss  the  principles  of  law 
which  are  to  be  applied  In  determining 
whether  or  not  a  provision  like  the  one  here 
contained  Is  an  agreement  for  liquidated 
damages  or  a  stipulation  for  a  penalty.  A 
large  numher  of  the  leading  cases  on  this 
subject  is  dted  in  the  case  note  to  Webster 
▼.  Bosanqnlt,'  an  English  case  reported  in 
Ann.  Oas.  19120,  1019,  and  in  the  cases  of 
Madler  v.  SUverstone,  55  Wash.  169,  KM  Pac. 
16S,  84  Lw  B.  A.  (N.  S.)  1,  and  Evans  v.  Mose- 
ley,  84  Kan.  822,  114  Pac.  874,  60  L.  R.  A. 
(N.  S.)  889.  Bnt  we  need  not  go  beyond  the 
Reports  of  our  own  state  for  an  abundance 
of  authority  upon  this  subject  See  Williams 
V.  Green,  14  Ark.  329;  Young  v.  Gaut,  69 
Ark.  114,  61  8.  W.  872;  Uncoln  v.  LltUe 
Rock,  66  Ark.  406,  19  S.  W.  1056;  Nllson 
V.  Jonesboro,  67  Ark.  168,  20  S.  W.  109S; 
Lawrence  County  v.  Stewart,  72  Ark.  625, 
81  8.  W.  1069;  Nevada  CkHinty  Bank  v.  Hicks, 
38  Ark.  657 ;  Haldemen  v.  Jennings,  14  Ark. 
329 ;  Blackwood  v.  Llebke,  87  Ark.  645,  113 
S.  W.  210;  Clilc^asawba  Railroad  Co.  v. 
Crlgger,  83  Ark.  364,  103  8.  W.  1153;  West- 
bay  ▼.  Terry,  83  Ark.  144,  103  S.  W.  160; 
Tidwell  v.  Southern  Engine  &  Boiler  Works, 
87  Ark.  62,  112  S.  W.  152;  Cox  v.  Smith, 
93  Ark,  871.  125  8.  W.  437,  137  Am.  St. 
Rep.  89;  Walt  t.  Stanton,  104  Ark.  16,  147 
a  W.  446;  DlUey  v.  Thomas,  106  Ark.  279, 
153  8.  W.  110;  Khnbro  v.  Wells,  112  Ark. 
133,  166  8.  W.  645 ;  Glasscock  v.  Rosengrant, 
65  Ark.  876^  18  S.  W.  879. 

Tb^  prlndples  which  control  in  the  deci- 
sion of  this  question  have  been  applied  to 
an  almost  infinite  variety  of  conditions,  and 
an  apparent  contradiction  In  some  of  the 
cases  grows  out  of  this  fact.  Bnt  there  ap- 
pears to  be  no  substantial  difference  in  the 
declaration  of  the  principles  themselves.  An 
early  and  the  leading  case  on  this  subject  Is 
that  of  Williams  v.  Green,  supra,  which  case 
la  recognized  as  an  authority  everywhere 
and  has  been  widely  dted  and  quoted  firom. 
Our  last  case  on  this  suhject  Is  that  of 
Montague  v.  Robinson,  182  8.  W.  658. 

The  case  upon  which  an>ellee  chiefly  relies, 
and  the  one  said  tq  be  controlling  here,  is  that 
of  Walt  V.  Stanton,  104  Arte  16,  147  a  W. 
446b  Bnt  the  principles  announced  there  are 
in  harmony  with  nomeroos  other  dedaratlons 
Of  the  court  on  this  subject,  and  when  these 
controlling  principles  were  applied  to  the 
fiicts  of  that  case  the  court  was  constrained 
to  hold  the  provision  of  that  contract  for  the 
payment  of  damages  to  be  a  penalty.  Under 
the  facts  of  that  case  the  damages  were  of 
easy  ascertainment,  and  were  measured  by 
the  rental  value  of  the  property,  and  the  dam- 


ages) provided  for  were  entirely  disproportion- 
ate to  any  damages  which  In  the  contempla- 
tion of  the  parties  could  have  been  sustained 
by  delay  In  the  nonperformance  of  the  con- 
tract 

[2]  The  Instant  case  is  clearly  distinguisha- 
ble on  the  facts  from  the  case  of  Walt  v.  Stan- 
ton, supra.  The  building  here  contracted 
for  was  primarily  a  bank  building,  intended 
for  use  In  connection  with  that  business,  and 
only  the  second  floor  of  the  building  was  in- 
tended for  rental  purposes.  At  the  time  of 
making  this  contract  the  parties  must  neces- 
sarily have  contemplated  Oiat  damages  would 
result  from  delay  in  the  construction  of  the 
building,  and  in  the  very  nature  of  the  case 
these  damages  would  be  indeterminate  and 
difficult  of  ascertainment  and  as  we  view  this 
evidence  It  Is  even  now  impossible  to  deter^ 
mine,  with  that  degree  of  certainty  which 
should  exist  for  a  Jury  to  assess  damages, 
what  these  damages  were.  Who  can  know 
what  damages  appellant  sustained  from  loss 
of  business  through  the  lack  of  facilities 
to  transact  business?  It  is  obvious  that  these 
faculties  were  indispensable  to  the  snocess- 
ful  conduct  of  the  banking  business,  and  it  is 
manifest  from  the  very  date  fixed  for  the 
completion  of  this  contract,  that  it  was  ap> 
pellant's  desire  to  have  Its  building  ready  for 
occupancy  before  the  beginning  of  Its  busy 
season.  The  evidence  is  that  these  conditions 
were  discussed  before  the  contract  was  sign- 
ed; but,  even  though  such  was  not  the  case. 
It  must  have  been  manifest  at  the  time  the 
contract  was  made  that  damages  would  re- 
sult from  delay  in  Its  perframance,  and  that 
this  damage  wonld  be  Indeterminate  and  dif- 
ficult of  ascertainment  Moreover,  the  sum 
named  is  shovm  to  bear  a  fair  proportion  to 
the  damage  sustained ;  indeed,  the  cashier  of 
the  bank  says  that  the  damage  exceeded  that 
amount  But  It  is  not  necessary  that  we  find 
the  fact  so  to  be.  It  is  sufficient  to  support 
the  finding  that  these  liquidated  damages  for 
the  sum  named  appear  to  bear  some  reasona- 
ble proportion  to  the  damage  contemplated, 
and  such  we  find  the  facts  to  be. 

It  follows,  therefore,  that  the  court  erred 
In  not  allowing  appellant's  daim  for  the  liq- 
uidated damages  provided  by  the  contract 
The  d(k:ree  will  therefore  be  modified,  to  al- 
low appellant  $1,220  <m  that  account,  and  to 
disallow  the  $600  allowed  It  on  account  of 
the  rent,  and  the  cause  will  be  remanded, 
with  directions  to  the  court  below  to  enter 
a  decree  accordingly. 


BUSH  V.  BARKSDALB.     (No.  162.> 
(Supreme  Court  of  Arkansas.     Feb.  7,  1916.) 
1.  Apfeal  ard  Esbob  4s»776— DisuissAir— 

ElOHT  OF  APPBUiANT. 

An  appeal  in  any  case  may  be  dismissed  by 
appellant  as  a  matter  of  right  for  the  purpose  of 
praying .  another  appeal,  or,  in  any  case  other 
than  an  order  granting  a  new  trial,  for  the  pur- 
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gOBe  of  aubmittiiiK  to  the  judgment  appealed 
•om. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
BiTor,  C3ent  Dig.  If  3116-Slli;  Dec.  LHg.  «== 

2.    AFPKAL  and  flRBOB  lS=>3(}S— DXCISIONB  RK- 

viKWABui— Oboes  Obartinq  Nkw  Tbiai,. 
Elrbr'a  Dig.  f  1188,  providing  that  no  ap- 
peal from  an  order  granting  a  new  trial  shall 
be  effectual  unless  the  notice  of  appeal  contains 
an  assent  of  appellant  that  if  the  order  be  af- 
firmed judgment  absolute  shall  be  rendered 
against  him,  and  section  1238,  providing  that  if 
the  Supreme  Court  shall  determine  that  no  er- 
ror was  committed  in  granting  a  new  trial  they 
shall  render  judgment  absolute  upon  the  right  of 
appellant,  and,  after  the.  proceedings  are  remit- 
ted to  the  trial  court,  an  assessment  of  damages 
or  other  proceedings  may  be  had  where  requi- 
site, render  a  new  trial  a  final  and' appealable 
judgment  if  the  appellant  files  the  required  as- 
sent;   otherwise,  the  order  is  not  appealable. 

[Ed.  Mote. — For  other  cases,  see  Appeal  and 
Krror,  Oent  Dig.  {  1»»7;   Dec.  Dig.  «=368.] 
S.  Apfeai.  ahd  Ebbob  «=»77&— Dismissal- 
Rights  OF  Appeixant. 

On  appeal  from  an  order  granting  a  new 
trial,  the  assent  of  the  appellant  to  judgment 
absolute  in  case  the  order  is  afBrmed  is  irrevoca- 
ble, and  the  appellant  cannot  dismiss  the  appeal 
for  the  purpose  of  submitting  to  the  order. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8!  ZU&SXld;  Dec.  Kg.  «=> 
776.1 

Appeal  firom  Circuit  Court,  Lonoke  Coun- 
ty;   G.  W.  Emerson,  Special  Judge. 

Action  by  R.  P.  Barksdale  against  B'.  F. 
Bush,  receiver  for  tlie  St  Louis,  Iron  Moun- 
tain &  Soafbem  Railway  Company.  From 
an  order  granting  a  new  trial,  defendant  ap- 
peals. Judgment  absolute  entered  for  plain- 
tiff, and  cause  remanded  for  assessment  of 
damages  and  other  proceedings  not  incon- 
sistent with  opinion. 

Troy  Pace,  of  Little  Rock,  for  appellant 
Frank  W.  Rawles  and  Sam  M.  Wassell,  botb 
of  Little  Rock,  Trimble  &  Williams,  of  Lon- 
oke, and  Harry  M.  Woods,  of  Augusta,  for 
appellee. 

PEB  OUBIAM.  Tbls  is  an  appeal  from  an 
order  of  the  circuit  court  granting  appellee's 
motion  for  a  new  trial.  Appellant  filed  a 
stipulation.  In  accordance  with  the  terms  of 
the  Btatnte,  containing  "an  assent  on  the 
part  of  the  appellant  that,  if  the  order  be 
affirmed,  judgment  absolute  shall  be  render- 
ed against  the  appellant"  Klrby's  Dig.  | 
1188. 

[1]  The  transcript  was  not  lodged  in  this 
court  within  90  days,  as  required  by  statute, 
and  appellee  filed  a  motion  to  affirm  the  judg- 
ment in  accordance  with  the  rules  of  the 
court.  The  rules  provide  that  an  appellant 
may,  at  any  time  before  such  a  motion  is 
submitted  to  the  court,  prevent  a  judgment 
of  affirmance  by  offering  to  prosecute  the 
appeal  or  to  dismiss  the  appeal,  in  which 
case  the' motion  to  affirm  shall  be  overruled 
as  a  matter  of  course.  In  this  case  the  ap- 
pellant responded  to  the  motion  by  a  motion 


to  dismiss  the  appeal  That  motion  Is  con- 
tested  by  appellee  on  the  gzoond  that  appel- 
lant cannot  Hfamia^  an  appeal  from  an  order 
granting  a  new  trial.  The  contention  of  ap- 
pellee la  not  sound,  strictly  speaking,  for  an 
appeal  in  any  case  may  be  dlsmiaBed  by  the 
appellant  as  a  matter  of  right  for  the  pur- 
pose of  praying  another  appeal,  or,  in  any 
case  other  than  an  order  granting  a  new 
trial,  for  the  purpose  of  submitting  to  tbe 
judgment  appealed  from.  But  appellant  does 
not  seek  to  dismiss  the  appeal  for  the  pox^ 
pose  of  prosecuting  another  appeaL  It  ia 
cand}dly  conceded  that  another  aiweal  would 
be  unavailing  for  the  reason  that  there  la  no 
bill  of  exceptions  in  the  case  and  that  the 
Judgment  would  be  affirmed  on  that  accounts 
The  purpose  Is  to  dismiss  the  appeal  in  order 
to  submit  to  the  order  granting  a  new  trial. 
The  real  question  presented  to  us  for  decision 
Is  whether  or  not  such  an  appeal  can  be  aban- 
doned so  as  to  proceed  with  a  new  trial. 

[2]  The  dedsion  of  that  question  calls  for 
a  construction  of  the  statute  on  the  subject. 
It  provides,  aa  before  indicated,  that  no  ap- 
peal from  an  order  granting  a  new  trial 
"shall  be  efi^ectual  for  any  purpose,  unless 
the  notice  of  appeal  contains  an  assent  on 
the  part  of  the  appellant  that,  if  the  order 
be  affirmed,  judgment  abaolnte  shall  be  ren- 
dered against  the  appellant."  It  is  further 
provided  by  statute  that,  on  appeal  from  an 
order  granting  a  new  trial,  'if  the  Supreme 
Court  shall  determine  that  no  error  was  com- 
mitted in  granting  the  new  trial,  they  shall 
render  judgment  absolute  npon  the  right  of 
the  appellant;  and  after  the  proceedings 
are  remitted  to  the  court  from  which  the  ap- 
peal was  taken,  an  assessment  of  damages  or 
other  proceedings  to  render  judgment  effec- 
tual, may  be  then  and  thore  had  In  cases 
where  such  subsequent  proceedings  are  req- 
uisite." Klrby's  Dig.  |  1238.  The  effect  of 
the  statute  is  to  make  the  order  granting  a 
new  trial  a  final  and  appealable  judgment, 
if  the  appellant  stipulates  as  above  indicat- 
ed; otherwise,  the  order  Is  not  appealable. 
We  have  so  treated  such  orders  in  many 
cases.  Osbocn  t.  Le  Maire,  82  Ark.  490,  102 
S.  W.  872;  Huddleston  v.  St  L.,  L  M.  & 
S.  By.  Co.,  88  Ark.  454,  118  S.  W.  381 ;  Tay- 
lor T.  Grant  Lumber  Co.,  94  Ark.  S66,  127 
S.  W.  962 ;  Blackwood  t.  Eads,  98  Ark.  304, 
135  S.  W.  922;  McDonnell  v.  St  L.  S.  W. 
By.  Co.,  98  Ark.  334.  135  S.  W.  925;  Mc- 
Ilroy  V.  Arkansas  Valley  Trust  Co.,  100  Ark. 
596,  141  S.  W.  196.  There  is  a  discnsslon  of 
other  subdivisions  of  the  same  section  of  the 
statute  in  the  case  of  Davie  v.  Davie,  62 
Ark.  224,  12  S.  W.  658,  20  Am.  St  Rep.  170, 
and  in  the  recent  case  of  State  ex  rel.  ▼. 
GreoivUle  Sand  &  Grarel  Co.,  182  S.  W. 
565,  where  It  was  held  that  Interlocutory 
orders  cannot  be  appealed  from. 

[3]  But,  as  before  stated,  an  order  grant- 
ing a  new  trial  is  by  the  statute  made  final 


^E»For  other  caaea  see  same  topic  and  KEY -M  UMBER  In  all  Kar-Numbarad  Dlsaats  and  Imdazea 


Digitized  by 


Google 


Arig 


O.  J.  XJKOOLN  00.  T.  STATE 


173 


upon  tbe  filing  of  a  sttpnlatlon  tbat  It  may 
be  80  treated,  as  a  decision  eltber  way  as  to 
the  correctneas  of  the  order  settles  the  rights 
of  the  piirties.  The  stipulation  constitutes 
an  election  not  to  submit  to  a  new  trial,  and 
It  la  Irrevocable.  It  deprives  the  trial  court 
of  Jurisdiction  to  proceed  with  another  trial 
except  "for  an  assessment  of  damages  or 
other  proceedings  to  render  the  judgment 
eftectual"  In  case  this  court  "shall  determine 
that  no  error  was  committed  In  granting  the 
new  trial."  The  order  granting  a  new  trial 
la  necessarily  self -executing  and  cannot  be 
superseded  except  by  an  appeal  taken  in  the 
manner  prescribed  by  the  statute,  and,  when 
the  appeal  Is  taken,  the  force  of  the  order 
cannot  be  reinstated  by  an  abandonment  of 
the  appeal.  If  the  appeal  be  not  prosecuted, 
the  appellee  has  the  right  under  the  statute 
(Klrby's  Dig.  f  1196)  to  file  a  transcript  of 
the  record  and  ask  for  an  afiBrmance  which 
operates  as  a  final  adjudication  of  the  rights 
of  the  parties  in  the  subject-matter  Of  the 
litigation.  The  principle  that  an  election  of 
remedies  is  Irrevocable  seems  too  plain  for 
argument  to  the  contrary,  and  Its  application 
to  the  proceedings  now  under  discussion  Is 
obviously  proper.     16  Cyc.  262. 

The  motion  of  appellant  to  dismiss  the 
appeal  is  therefore  overruled,  and  Judgment 
absolute  will  be  entered  to  the  effect  that  ap- 
pellee is  entitled  to  recover  In  accordance 
with  the  prayer  of  his  complaint,  and  the 
cause  will  be  remanded  for  an  assessment  of 
damages  and  for  other  proceedings  not  Incon- 
slatent  with  this  opinion.    It  la  so  ordered. 


WALSTEIN  v.  BROOKS  et  al.    (Ka  160.) 
(Supreme  Court  of  Arkanaas.     Feb.  7,  1916.) 
FBAUDXTLEirr  OoNviTANCKs  <S=>300— AcrroNs 

— EVIDBNCK— StrmCIKNOT. 

In  a  suit  to  set  aside  a  conveyance  by  a 
mother  to  a  daughter  as  being  in  fraud  of  cred- 
itors, evidence  held  insufficient  to  show  that  it 
was  made  without  consideration  in  fraud  of 
creditors, 

[ICd.  Note, — For  other  cases,  s«e  Frauduloit 
rrr-f^nacea.  Cent  Dig.  §§  896-908 :  Dec.  Dig. 

«=>aoo.] 

Appeal  from  Jefferson  Chancery  Court; 
Jno.  M.  Elliott,  Chancellor. 

Action  by  Henry  Walatein  against  Natbalia 
W.  Brooks  and  another.  From  a  decree  for 
defendants,  plaintiff  appeals.     Affirmed. 

S.  A.  Miller,  of  Pine  Bluff,  for  appellant 
Davles  &  Davles,  of  Hot  Springs,  for  appca- 

EIABT,  J.  Henry  Walsteln  instituted  this 
actlcm  against  Natiialla  W.  Brooks  and  B. 
E*ranklln  Eerstine  to  set  aside  a  conveyance 
from  Mrs.  Brooks  to  B.  Franklin  Kerstine  as 
having  been  made  in  fraud  of  creditors. 
Henry  Walsteln  and  Nathalla  W.  Brooks 
were  brother  and  sister.  Together  with  their 
■later,   Mrs.   Carrie   Brown,   they  Inherited 


the  property  in  controversy,  together  with 
other  property.  Before  the  estate  was  divid- 
ed Henry  Walsteln  and  his  sister  Mrs.  Car- 
rie Brown  erected  a  building  on  the  property 
in  controversy  at  a  cost  of  about  $2,600.  In 
the  division  of  the  estate  Walsteln  and  Mrs. 
Brown  executed  a  deed  to  the  property  in 
controversy  to  Nathalie  W.  Brooks.  This 
conveyance  was  made  In  June,  1907.  At  that 
time  Mrs.  Brooks  executed  to  her  brother 
and  sister  each  a  note  for  1986.60.  On  the 
11th  day  of  June,  1912,  Mrs.  Brooks  convoyed 
the  property  to  her  daughter,  B.  Franklin 
Kerstine,  for  the  sum  of  $3,000.  At  the  time 
of  this  conveyance  Mrs.  Brooks  bad  no  other 
property,  except  her  homestead.  In  May, 
1912,  Walst^n  recovered  Judgment  In  the 
circuit  court  against  Mrs.  Brooks  for  $986.- 
50.  The  present  suit  was  oommenoed  in  No- 
vember, 1912. 

Tbe  undisputed  testimony  shows  that  the 
daughter  bad  property  in  Hot  Springs  of  the 
rental  value  of  $110  per  mouth.  Both  she 
and  her  mother  testified  that  out  of  these 
rents  she  bad  loaned  her  mother  something 
near  $3,000;  that  In  addition  to  this  her 
father  had  l^Ct  $2,000  In  insurance,  which 
It  was  understood  should  be  paid  to  her 
when  rile  arrived  at  the  age  of  18  years; 
and  that  $3,000,  the  amount  paid  for  the 
property,  was  an  inadequate  price  for  it. 
Other  witnesses  testified  that  the  property 
was  worth  between  $8300  and  $3,600  at  tbe 
time  of  the  sale.  There  was  testimony  whlcb 
tended  to  an  extent  to  contradict  the  testi- 
mony given  by  Mrs.  Brooks  and  her  daugh- 
ter, bat  when  the  whole  record  is  considered 
we  do  not  think  it  can  be  said  the  finding  of 
tbe  chancellor  Is  contrary  to  a  preponderance 
of  the  evidenoe.  The  chancellor  found  that 
the  purchase  price  was  not  inadequate,  and 
tbat  'B.  Franklin  Kerstine  had  an  Income 
from  her  other  property  wblch  afforded  her 
the  means  to  pnrchase  the  property  in  con- 
troversy. 

Therefore  tbe  decree  will  be  affirmed. 


0.  X  LINCOLN  CO.  v.  STATE. 

(Nos.  166,  irO.) 

(Supreme  Court  of  Arkansas.     Feb,  7,  1916.) 

Intoxioattno  Liquoas  «=3l34— Sale  or  Ax- 

coHoi/— "Alcoholic  Liquobs." 

Raw  alcohol  is  inclnded  In  the  prohibitions 
in  Going  Law  (Acts  1913,  p.  180)  5  1,  and  State- 
Wide  Prohibition  Lav  (Acts  1815,  p.  99)  S§  1, 
2,  against  issuance  of  license  for  nle  of.  and 
selling,  "alcoholic,  spirituous,  or  IntoidcatiDg 
Hquors." 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  H  142-144;   Dec.  IMg.  «is> 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Sexies,  Alcoholic  Idqoors.] 

Hart,  J.,  di.ssenting  in  part. 

Appeal  from  Pulaski  Chancery  Court;  Jno. 
B.  Martlneau,  Chanoellor. 
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Action  by  the  State  against  C.  J.  Lincoln 
Company.  From  an  adverse  decree,  defend- 
ant appeals.     A£Brmed. 

Rose,  Hemingway,  Gantrell,  Loughborough 
&  Miles.  o£  Little  Rode,  for  appeUant  Wal- 
lace DavlB,  Atty.  Geo.,  Hamilton  Moses, 
Asst  Atty.  Gen.,  and  M.  E>.  Dunaway,  of 
Little  Rock,  for  the  Stote. 

McGULLOOH,  C.  X  This  Is  an  action  In- 
stituted by  the  prosecuting  attorney  of  the 
Sixth  Judicial  drcolt  In  the  Pulaski  chancery 
court,  pursuant  to  the  Act  of  March  6,  1915 
(Act  No.  109,  Acts  1915),  to  enjoin  the  appel- 
lant from  selling  alcohol  and  from  using  it 
in  the  manufacture  of  medicines,  tinctures, 
and  Tarnishes  for  sale.  Aiq;)ellant  admitted 
the  truth  of  the  allegations,  and  the  court 
decided  that  it  is  not  unlawful  to  use  alcohol 
in  the  manufacture  of  medicines,  tinctures, 
or  varnishes,  or  to  sell  medicines,  etc.,  when 
so  manufactured;  but  that  it  does  consti- 
tute a  violation  of  the  law  to  sell  raw  al- 
cohol for  any  purpose.  A  decree  was  en- 
tered in  accordance  with  that  conclusion  of 
the  chancellor.  The  state  has  not  appealed, 
and  the  question  for  decision  on  the  present 
appeal  is  whether  or  not  It  is  nnlawfttl  to 
sell  alcohoL 

The  first  act  on  the  subject  levied  a  tax 
on  the  business  of  selling,  "either  at  wh(de- 
sale  or  retail,  any  ardent  or  vinous  liquors, 
it  being  an  occupation  of  no  real  use  to  so- 
ciety (except  the  same  is  sold  exclusively 
for  medicinal  purirases)."  Act  of  April  28, 
1873  (Gantt's  Dig.  |  6052).  This  court,  in  the 
case  of  State  v.  Martin,  34  Ark.  340,  affirm- 
ed a  Judgment  of  the  drcnit  court  sustain- 
ing a  demurrer  to  an  indictment  which  diarg- 
ed  the  defendant  with  selling  "one  quart  of 
alcohol  without  paying  the  special  tax  by  law 
levied."     In  the  opinion  it  was  said  that: 

"Alcohol  is  not  either  ardent  or  vinone  spirits, 
or  liquor  of  any  kind,  and  its  sale  is  not  in  any 
manner  restricted  or  attempted  tQ  be  regulated." 

The  next  statute  on  the  subject  declared 
it  to  be  unlawful  "for  any  person  to  sell  any 
ardent,  vinous,  malt  or  fermented  liquors  in 
this  state,  or  any  compound  or  preparation 
thereof,  commonly  called  tonics,  bitters  or 
medicated  liquors,  in  any  quantity  or  for 
any  purpose  whatsoever,  without  first  pro- 
curing a  license,"  etc.,  except  that  manufao 
turers  of  such  liquors  could  sell  in  original 
packages  of  not  less  than  five  gallons.  Act  of 
Mariih  8,  1879  (Acts  1879,  p.  33). 

The  Act  of  March  21.  1881  (Acts  1881,  p. 
140),  commonly  known  as  the  "Three-Mile 
Law,"  made  it  unlawful  to  vend  or  give 
"away  any  spirituous  or  intoxicating  Uquora 
of  any  kind,  or  any  compound  or  preparation 
thereof,  commonly  called  tonics  or  bitters," 
within  the  radius  of  three  miles  of  any 
church  or  schoolhouse,  when  so  prohibited 
by  an  order  of  the  county  court.  In  State  v. 
Witt,  39  Ark.  216,  a  count  In  the  indictment 
charging  the  accused  with  having  sold  "one 


pint  of  alcohol"  was  quashed,  and  this  oourt 
affirmed  the  decision. 

The  Legislature  then  passed  the  Act  of 
March  26,  1883  (Acts  of  1883,  p.  192),  amend- 
ing the  Act  of  March  8,  1879,  by  Inserting 
the  word  "alcohol"  after  the  word  "sell," 
and  also  by  inserting  the  words  "or  Intoxi- 
cating spirits  of  any  character  which  are 
used  and  drunk  as  a  beverage."  That  stat- 
ute was  passed  to  change  the  law  so  as  to 
cure  the  omission  pointed  out  in  the  cases 
Just  dted.  Chamberlain  v.  State,  60  Ark. 
132,  6  S.  W.  524.  The  Act  of  March  16, 1911 
(Acts  of  1911,  p.  64),  amended  the  Act  of 
March  8, 1879,  by  striking  out  the  exceptions 
which  permitted  the  sale  of  liquor  in  original 
packages.  The  law  stood  In  that  condition 
until  Che  General  Assembly  of  1913  passed 
what  is  commonly  known  as  the  "Going  Law" 
(Acts  of  1913,  p.  180),  whi(^  provides  that 
the  license  for  the  sale  of  liquor  can  be  ob- 
tained from  the  county  court  only  upon  pre- 
senting a  petition  signed  by  a  majority  of 
the  adult  white  inhabitants  of  the  municipali- 
ty where  the  business  is  to  be  conducted. 
The  first  section  of  that  act  reads  as  follows : 

"Section  1.  It  shall  be  unlawful  for  any  court, 
town  or  city  council,  or  any  officer  thereof,  to 
issue  a  license  or  permit,  or  any  other  author- 
ity to  any  corporation,  person  or  persons,  to 
sell,  barter,  or  give  away,  any  alcoholic,  malt, 
vinous,  or  spirituous  liquors,  or  any  compound 
or  preparation  thereof,  commonly  called  tonics, 
bitters,  or  medicated  liquors,  within  the  state  of 
Arkansas,  except  as  provided  in  this  act." 

The  last  statute  on  the  subject  is  the 
"State-Wide  Prohibition  Law"  of  February 
6,  1915  (Acts  of  1915,  p.  98),  the  first  sec- 
tion of  whi(^  makes  it  unlawful  for  any 
county  Judge,  or  the  council  of  any  munici- 
pal corporation,  to  issue  license  to  any  one, 
"to  manufacture,  sell,  barter,  or  give  away 
any  alcoholic,  vinous,  malt,  spirituous  or 
fermented  liquors  or  any  compound  or  prep- 
aration thereof,  commonly  called  tonics,  bit- 
ters or  medicated  liquors,"  and  the  second 
section  of  which  makes  it  unlawful  for  any 
person  or  corporation  "to  manufacture,  sell 
or  give  away,  or  be  interested,  directly  or  In- 
directly, in  the  manufacture,  sale  or  giving 
away"  of  any  of  the  before  enumerated  liq- 
uors. 

Now,  the  contention  of  appellant  is,  rely- 
ing on  the  decisions  in  State  v.  Martin,  supra, 
and  State  v.  Witt,  supra,  that  the  "Going 
Law,"  of  1913,  and  the  "State-Wide  Prohibi- 
tion Law,"  of  1915,  having  omitted  the  noun 
"alcohol"  and  substituted  the  adjective  "al- 
coholic" before  the  word  "liquors,"  have 
changed  the  law  so  as  to  restore  it  to  the 
state  in  which  it  was  expounded  by  the  de- 
clBions  of  the  court  in  those  cases.  The 
contention  is  unsound,  we  think,  for  more 
than  one  reason.  In  the  first  place,  the  re- 
cent statutes  are  expressly  declared  to  be 
cumulative  to  existing  laws  on  the  subject, 
and  the  lawmakers  have  not  manifested  any 
intention,  in  using  the  words  "alcoholic  liq- 
uors"   instead    of    "alcohol,"    of    changing 
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tbe  law  with  respect  to  the  diaracter  of  liq- 
uors, the  sale  or  glvUig  away  of  which  Is 
forbidden.  Moreover,  the  words  "alcoholic 
liquors"  do  not  tall  within  the  restrictive 
definition  laid  down  In  the  cases  above  cited. 
Those  words  necessarily  Include  raw  alcohol, 
for.  If  a  compound  or  dilution  thereof  con- 
stitutes alcoholic  liquors,  the  raw  alcohol, 
which  Is  the  basis  of  a  compound,  is  Includ- 
ed In  the  meaning  of  that  term. 

It  is  scarcely  necessary  to  further  discuss 
the  decisions  Just  referred  to.  They  are  gen- 
erally disapproved  by  the  decisions  In  other 
states.  But  even  if  the  court  was  correct 
then  In  saying  that  It  did  not  Judicially  luiow 
that  alcohol  la  intoxicating,  or  that  it  was 
In  common  use  for  the  purposes  of  dissipa- 
tion, or  even  that  it  was  capable  of  being  at*- 
plled  to  8a<3i  a  use,  it  may  be  that  we  can, 
in  the  light  of  farther  developments  in  the 
restrictions  of  the  sale  of  Intozlcanta  and 
tbe  evasive  substitutes  which  have  come  In- 
to use,  take  Judicial  cognizance  of  the  fact, 
known  to  all,  that  alcohol  Is  an  intoxicant 
and  is  frequently  used  by  certain  classes 
'*for  purposes  of  dissipation."  See  cases 
cited  on  tbe  brief  of  coonsel  for  the  stata 
Tills  court  has  decided  tiiat  the  court  should 
take  cognizance  of  tbe  fact  that  beer  is  in- 
toxicating, l^en  why  not  alcohol,  too?  Wll- 
Uams  T.  State,  72  Ark.  19,  77  S.  W.  697. 

Tbe  language  quoted  from  the  Martin  Case, 
snpra,  was  dictum,  because  tbe  reason  for  af- 
flnning  the  Judgment  had  already  been  statp 
ed  to  be  that: 

"It  was  not  charged  that  tbe  defmdant  was  a 
liquor  dealer,  and  auch  special  taxes  were  re- 

?[uired  only  of  liquor  dealers  by  the  statute  in 
orce  when  the  indictment  was  found." 

In  the  statutes  in  force  when  that  case 
was  decided,  as  well  as  when  the  Witt  Case, 
supra,  was  decided,  neither  the  word  "alco- 
hol" nor  the  words  "alcoholic  liquors"  were 
used;  so,  whatever  else  may  be  said  about 
those  cases.  It  follows  that  neither  of  them 
is  authority  for  upholding  the  contention  of 
appellant  in  the  present  case. 

At  any  rate,  we  are  convinced  beyond 
doubt,  from  the  language  of  the  last  stat- 
utes on  the  subject,  that  the  Legislature  did 
not  intend  po  repeal  existing  laws  prohibiting 
the  unrestricted  sale  of  alcohol,  and  did  not 
intend  to  exclude  the  sale  of  that  article 
from  the  prohibitive  terms  of  the  new  stat- 
utes. 

The  decree  is  therefore  affirmed. 

HABT,  J.  (concurring).  I  fully  concur  in 
tbe  decision  of  the  court  holding  that  under 
tbe  prohibition  act  of  1915  the  sale  of  raw 
alctdtol  by  appellant  was  unlawful ;  that  the 
sale  of  alcohol  absolute,  or  raw  alcohol,  may 
be  dassed  as  either  alcoholic  or  spirituous 
Uqinors  within  the  meaning  of  the  statute.  I 
think  it  is  unlawful  to  sell  it  or  any  oom- 
ponnd  or  preparation  thereof  commonly  call- 
ed tonics,  bitters,  or  medicated  liquors  which 
could  be  used  as  a  beveraga 


I  cannot,  however,  agree  witb  my  brother 
Judges  in  holding  that  the  issues  raised  by 
the  ai^>eal  in  this  case  should  be  confined  to 
the  narrow  limits  placed  upon  them  by  the 
opinion  of  the  court  The  complaint  filed  by 
the  prosecuting  attorney  alleges  that  the 
appellant  is  doing  a  wholesale  drug  business 
in  the  dty  of  little  Bock,  and  as  such  is  en- 
gaged in  the  wholesale  manufacture  of  medi- 
cines such  as  laudanum,  paragoric,  etc.,  and 
of  tinctures  and  varnishes;  that  the  appel- 
lant uses  alcohol  in  the  manufacture  of  said 
medicines,  tinctures,  and  varnishes,  and  sells 
the  compounds  to  retail  druggists;  that  ap- 
pellant keeps  alcohol  for  the  purpose  of  man- 
ufacturing and  selling  said  articles;  and 
that  the  keeping  thereof  is  a  public  nuisance 
under  the  provisions  of  Act  109  of  the  Acts  of 
1015  of  our  LegisUture. 

The  apitellant  filed  a  demuxrer  to  the  com- 
plaint The. chancellor  held  that  it  was  not 
a  violation  of  the  laws  of  this  state  for  ap- 
pellant to  have  in  its  possession  alcohol  in  its 
raw  state  to  be  used  in  the  preparation  of 
medicines,  tinctures,  and  vamisbes  specified 
in  the  complaint,  and  that  it  was  not  unlaw- 
ful to  sell  said  medldnes,  tinctures,  and  var- 
nishes to  others  when  manufactured.  The 
court  held,  however,  that  it  Is  a  violation  of 
the  law  for  the  appellant  to  sell  to  others 
alcohol  In  its  raw  state.  The  court  declined 
therefore  to  enter  a  decree  proliibltlng  appel- 
lants from  keeping  alcohol  to  be  used  in  the 
manufacture  of  medicLoes,  tinctures,  and  var- 
nishes, but  did  enter  a  decree  enjoining  ap- 
pellants from  selling  or  giving  away  alcohol 
in  its  raw  state. 

I  think  therefore  that  tbe  question  of 
whether  appellant  can  use  alcohol  in  making 
medicines,  tinctures,  and  varnishes  is  within 
the  issues;  for,  if  appellant  has  not  that 
right,  the  keeping  of  alc(Aol  by  it  for  that 
purpose  would  be  a  nuisance,  and  tbe  deci- 
sion of  tbe  court  in  not  enjoining  it  from 
keeping  same  for  that  purpose  was  erroneous. 

If  it  be  said  that  the  decision  of  the  court 
in  this  respect  was  favorable  to  appellant 
and  that  he  is  in  no  attitude  to  complain,  a 
sufficient  answer  is  that  this  cause  was  ad- 
vanced on  the  docket  as  a  matter  of  grave 
public  interest;  and  the  view  is  at  least 
opposed  to  the  spirit  of  our  former  decisions 
on  the  question.  See  McClure  r.  Topf  & 
Wright,  112  Ark.  342,  166  S.  W.  174,  and 
Trammell  v.  Bradley,  County  Judge,  37  Ark. 
374.  In  the  first  case,  Topf  &  Wright  had 
compiled  with  tbe  terms  of  the  act,  and 
claimed  they  had  obtained  the  signatures  of 
the  required  number  to  make  for  saloon  li- 
cense; and,  having  done  so,  they  could  not 
turn  back  and  attack  the  legality  of  tbe  stat- 
ute. It  is  well  settled  that  the  validity  of  a 
statute  cannot  be  questicned  by  one  to  whom 
it  has  no  application,  or  who  is  not  injured 
by  it,  or  who  has  voluntarily  compiled  with 
it  And  the  general  rule  is  that  courts  re- 
fuse to  pass  on  the  oonstitutlonallty  of  a  stat- 
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ute  uuless  absolutely  necessary  to  a  decision 
of  the  case.  The  court,  In  view  of  the  grave 
public  interests  involved  In  the  question, 
waived  those  points  and  passed  upon  the 
validity  of  the  statute.  The  same  view  was 
taken  In  the  last-mentioned  case,  where  the 
decision  of  the  lower  court  was  adverse  to 
the  applicant  for  saloon  license. 

Being  of  the  opinion  that  the  question  of 
whether  or  not  the  appellant  can  keep  alcohol 
for  use  in  the  manufacture  of  medicines,  tinc- 
tures, etc.,  is  within  the  Issues  raised  by  the 
apiieal,  it  becomes  necessary  for  me  to  ex- 
press an  opinion  on  whether  the  prohibition 
act  passed  by  our  Legislature  in  1915  forbids 
the  sale  of  such  medicines,  tinctures,  eta 

In  my  opinion,  it  is  not  a  reasonable  con- 
struction of  the  statute  to  hold  that  it  pro- 
hibits the  sale  of  every  medicine  or  article 
in  the  preparation  of  which  alcohol  Is  used. 
My  views  are  well  expressed  in  the  opinion 
rendered  in  Re  Intoxicating  Liquor  Cases,  26 
lEan.  761,  37  Am.  Rep.  284.  In  that  opinion 
Mr.  Justice  Brewer,  afterwards  a  member  of 
the  Supreme  Ciourt  of  the  United  States, 
said: 

"If  the  compound  or  preparation  be  such  that 
the  distinctive  character  and  effect  of  intoxi- 
cating liquor  are  gone,  that  its  use  as  an  intoxi- 
cating  beverage  is  practically,  impossible  by 
reason  of  the  other  ingredients,  it  is  not  within 
the  statute.  The  mere  presence  of  alcohol  does 
not  necessarily  bring  the  article  within  the  pro- 
hibition. The  influence  of  the  alcohol  may  be 
counteracted  by  the  other  elements,  and  the 
compound  be  strictly  and  fairly  only  a  medi- 
cine. On  the  other  hand,  if  tlie  intoxicating 
liquor  r«nain  as  a  distinctive  force  in  the  com- 
pound, and  such  compound  is  reasouably  liable 
to  t>e  need  as  an  intoxicating  beverage,  it  is 
within  the  statute,  and  this  though  it  contain 
many  other  ingredients  and  ingredients  of  an 
independent  and  beneficial  force  in  counteract- 
ing disease  or  strengthening  the  system." 

I  do  not  think  medicines,  tinctures,  etc., 
containing  alcohol,  which  cannot  be  used  as 
beverages,  come  within  the  prohibition  of  the 
statute.  I  think  the  views  I  have  expressed 
are  in  accord  with  our  previous  decisions  on 
the  question. 


ST.  LOUIS,  I.  M.  &  S.  RT.  CO.  ▼.  HOME  OIL 

ft  MFO.  OO.    (No.  164.) 

(Supreme  Ourt  of  Arkansas.    Feb.  7,  1916.) 

1.  Carbiebs  <&=9l85— Actions  fob  Damages 

TO  SHIPMENT— SUFrrCIBNCY  OF  EVIDENCE. 

In  an  action  for  damages  to  a  shipment  of 
cotton  seed,  where  a  witness  testified  that  he 
had  no  express  recollection  about  the  particular 
car  of  cotton  seed,  but  that  he  handled  all  the 
seed  shipped  from  a  gin,  and  that  all  shipments 
were  in  good  condition  when  shipped  out,  there 
was  sufficient  evidence  that  the  shipment  was  in 
good  condition  when  delivered  to  the  initial  car- 
rier to  siistain  a  verdict  for  the  shipper. 

fRd.    Note. — For    other    cases,    see    Carriers, 
Cent.  EHg.  H  835-850;    Dec.  Dig.  «&=>185.] 

2.  Carriers  ®=>185— Actions  for  Dahaoes 
TO  Shipment^— Pbesumptions  and  Bubden 
OF  Pboof. 

Under  the  rule  that  where  goods  are  deliv- 
ered to  an  initial  carrier  in  good  order  and  de- 


livered by  a  terminal  carrier  In  a  damaged  con- 
dition, a  presumption  arises  that  the  shipment 
reached  the  terminal  carrier  in  the  same  condi- 
tion as  when  delivered  to  the  initial  carrier,  and 
that  the  burden  is  upon  the  terminal  carrier  of 
meeting  tliis  presumption  with  evidence  that 
the  goods  were  not  injured  while  in  its  posses- 
sion, where  a  terminal  carrier  did  adduce  proof 
sufficient  to  overcome  the  piesumption  and 
showed  that  the  damage  was  caused  by  delay 
occurring  before  the  shipment  was  delivered  to 
it,  the  presumption  prevailed  against  the  next 
preceding  carrier  and  placed  on  it  the  burden  of 
showing  that  the  damage  was  not  caused  wUte 
in  its  hands. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  a  835-850;    Dec.  Dig.  <8=»185.] 

Appeal  from  Circuit  0>urt,  Woodruff  Coun- 
ty;  J.  M.  Jackson,  Judge. 

Action  by  Home  Oil  ft  Manufacturing  Com- 
pany against  the  St  Louis,  Iron  Mountain 
ft  Southern  Railway  Company.  Judgment 
for  platntifl,  and  defendant  appeals.  Af- 
fllrmed. 

Troy  Pace  and  W.  G.  Rlddick,  botta  of 
Little  Rock,  for  appellant.  Harry  M.  Woods, 
of  Augusta,  for  appellee. 

McCULIiOCH,  <X  3.  Appellee  Instituted 
this  action  to  recover  damages  su-stained  by 
reason  of  negligent  delay  in  transportation 
of  a  Carload  of  cotton  seed  from  Gregory, 
Ark.,  to  Augusta,  Ark.  Appellee  is  a  domes- 
tic corporation  engaged  In  operating  an  oU- 
mili  at  Augusta,  and  purchased  the  carload  of 
cotton  seed  from  a  ginning  concern  at  Greg- 
ory and  caused  the  same  to  be  consigned  by 
railroad  from  Gregory  to  Augusta.  The  Chi- 
cago, Rock  Island  ft  Pacific  Railway  Com- 
pany was  the  initial  carrier  which  received 
the  car  at  Gregory  and  transmitted  it  to 
Jelks,  a  point  on  the  line  of  appellant's  road, 
and  it  was  thence  carried  by  appellant  to 
New  Augusta  and  delivered  to  another  car- 
rier, the  Augusta  Tramway  ft  Transfer  (Jom- 
pany,  which  carried  It  the  short  distance 
from  New  Atigusta  to  destination  of  the  ship- 
ment. The  car  was  received  for  shipment  by 
the  initial  carrier  on  October  4,  1914,  and 
was  not  delivered  to  the  consignee  at  the 
I)oint  of  destination  until  the  forenoon  of 
October  16th.  Each  of  the  three  carriers  was 
made  a  party  to  this  suit,  and  on  a  trial  of 
the  issues  the  jury  returned  a  verdict  in 
appellee's  favor  against  appellant ;  the  other 
two  defendants  being  exonerated  by  the  ver- 
dict The  only  contention  here  is  that  the 
evidence  is  not  sufficient  to  sustain  the  ver- 
dict We  are  of  the  opinion  that  the  evidence 
is  sufficient 

[1]  In  the  first  place;  It  Is  said  that  the 
testimony  does  not  show  that  the  cotton  seed 
were  in  good  CMidltion  when  delivered  to 
the  initial  carrier.  That  contention  id  not 
tenable,  we  think,  for  the  testimony  of  one 
of  the  witnesses  tends  to  show  that  the  seed 
were  in  good  condition  when  delivered  to  the 
carrier  for  transportation.  The  witness  bad 
no  express  recollection  about  this  particular 


4=sFor  other  cases  see  same  topic  acd  KEY-NUMBER  in  all  Kay-Numbered  DtgesU  and  ladezM 
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car,  bnt  he  said  that  he  handled  all  the  seed 
that  were  shipped  from  the  gin  at  Gregory 
and  that  they  were  all  in  good  condition 
when  shli>ped  oat. 

[2]  The  next  point  made  as  to  the  insuf- 
ficiency of  the  testimony  Is  that  It  does  not 
show  that  the  delay  which  eansed  the  damage 
— ^tf  indeed  the  damage  was  caused  hy  delay 
In  transportation — occurred  while  the  car 
was  In  the  hands  of  ai^llant.  None  of  the 
defendants  Introduced  any  testimony,  nor 
was  there  any  testimony  Introduced  at  all, 
tending  to  show  when  the  car  was  delivered 
by  the  Initial  carrier  to  appellant,  nor  what 
condition  the  cotton  seed  were  in  at  the  time 
of  such  dellrery.  It  was,  however,  developed 
in  the  testimony  that  the  cotton  seed  were 
delivered  by  appellant  to  the  delivering  or 
terminal  carrier  at  New  Augusta  on  October 
13th,  and  that  the  seed  at  that  time  were  In 
a  bad  condition ;  tat  fact,  that  the  seed  were 
spoiled  and  In  the  condition  In  which  they 
were  finally  delivered  to  the  consignee. 
There  was  tumecess&ry  delay  eansed  by  the 
last  carrier,  but  the  Jury  were  warranted  in 
finding  from  the  evidence  that  the  damage  to 
the  seed  was  done  before  delivery  to  the  last 
carrier;  in  other  words,  that  the  damage 
occurred  while  the  shipment  was  being  han- 
dled either  by  the  Initial  carrier  or  by  appel- 
lant, the  intennediate  carrier. 

In  an  exhaustive  note  to  the  case  of  Roy 
V.  C.  &  O.  Ry.  €!o.,  81  L.  R.  A.  (N.  S.)  1,  the 
prevailing  rule  with  respect  to  presumptions, 
where  goods  pass  through  the  hands  of  sev- 
eral carriers  is  stated  as  follows: 

"Where  goods  are  received  by  the  initial  car- 
rier in  good  order,  and  are  delivered  by  the  ter- 
minal carrier  In  a  damaged  condition,  th«  courts 
well-ni^b  uniformly  recognize  that,  nothing  else 
appealing,  a  presumption  arises,  bom.  It  is  SBid,_ 
of  cottvenioice  and  necessity,  that  the  shipment' 
reached  the  terminal  carrier  in  the  same  condi- 
tion as  when  delivered  to  the  initial  carrier, 
which  casts  upon  the  terminal  carrier  the  bur- 
den of  meeting  this  presumption  with  evidence 
that  the  goods  were  not  injured  while  in  its 
possaasion." 

Numerous  cases  are  cited  in  support  of 
the  text,  among  others  several  decisions  of 
this  court,  beginning  with  the  case  of  St 
L...  I.  M.  &  S.  Ry.  Ck).  V.  Goolidge,  78  Ark. 
112.  83  S.  W.  333,  67  L.  R.  A.  555,  108  Am. 
St.  Rep.  21.  8  Ann.  Cas.  582. 

The  presumption  may  be  rebutted  by  proof, 
and  there  was  in  this  case  enough  testimony 
adduced  to  overcome  that  presumption  and 
to  show  that  the  damage  was  caused  by  delay 
which  occurred  before  the  cotton  seed  were 
delivered  to  the  last  carrier.  In  that  case 
the  presumption,  for  the  same  reason,  pre- 
vails against  the  next  preceding  carrier  and 
places  on  it  the  burden  of  showing  that  the 
damage  was  not  caused  while  in  its  hands. 
Railway  Ck).  v.  Shanley,  36  Tex.  Civ.  App. 
291,  81  S.  W.  1014 ;  Connelly  v.  lUinois  Gent 
Ry.  Co.,  133  Mo.  App.  810,  113  S.  W.  233. 
Applying  this  rale  to  the  case  In  hand,  it  is 
found  that  the  evidence  is  sufficient  to  make 


out  a  prima  fade  case  against  the  appellant, 
which  has  not  been  overcome. 

It  is  also  contended  that  the  evidence 
shows  that  appellee  refused  to  accept  the 
shipment,  and  that  the  damage  was  caused 
or  augmented  by  that  delay.  The  point  seems 
not  to  have  been  stressed  in  the  testimony 
below,  but  there  is,  at  any  rate,  enough  tes- 
timony to  Justify  a  finding  that  all  the  dam- 
ages were  done  to  the  cottcm  seed  before  they 
were  tendered  to  the  consignee,  and  that  the 
latter  accepted  the  goods  promptly  after  they 
were  tendered.  It  Is  true  that  one  of  the 
employ^  of  the  delivering  carrier  stated  that 
the  delay  of  three  days,  while  the  seed  were 
in  the  hands  of  that  carrier,  was  caused  by 
the  refusal  of  the  consignee  to  accept;  but 
the  testimony  of  Mr.  Wlnfield,  the  manager 
of  anpellees'  manufacturing  plant  and  busi- 
ness, was  sufficient  to  Justify  the  conclusion 
that  the  refusal  and  the  final  acceptance  all 
occurred  on  the  same  day,  and  that  there 
was  no  time  for  the  Injury  to  occur  between 
the  time  of  the  refusal  and  the  final  ac- 
ceptance. 

There  is  no  assignment  of  error  exo^t  the 
alleged  insufficiency  of  the  evidence,  and 
since  we  find  that  there  was  enough  to  sus- 
tain the  verdict,  it  follows  that  the  Judgmebt 
must  be  affirmed;  and  it  Is  so  ordered. 


LONGSTRETH  et  aj.  v.  HALTER  et  al 
(No.  157.) 

(Supreme  Court  of  Arkansas.    Feb.  7,  1916.) 

1.  AcooBD  AND  Satisfaction   «s>26  —  Bu- 

PIX>TINO  ATTOBKET— BvlDENCB. 

In  an  action  on  a  note  and  mortgage,  where 
the  defense  was  settlement  through  accord  and 
satisfaction  by  plaintiff's  accepting  defendant 
attorney's  statement  of  account  which  offset  fees 
against  the  mortgage  debt  and  inclosed  check 
for  balance,  the  finding  that  defendant  had  not 
been  employed  as  an  attorney  by  plaintiff  held 
against  the  weight  of  the   evidence. 

[Ed.  Note.— For  other  coses,  see  Accord  and 
Satisfaction,  Cent  Dig.  U  162-166;  Dec  Dig. 
^"^26.] 

2.  AccoBD  AND   Satisfaction  4=99— Attob- 

NEY'S    Fee— ACCOITNX— PSESENTATION    WITH 

Check  fob  Balance  —  Acceptance  —  Ef- 
fect. 

In  an  action  on  a  note  and  to  foreclose  Its 
secnring  mortgage,  it  appeared  that  defendant 
attorney  bad  borrowed  money  from  plaintiff 
for  which  he  had  given  a  note  and  mortgage, 
and  had  also  rendered  legal  services  to  the  plain- 
tiff in  connection  with  other  matters;  that  de- 
fendant presented  plaintiff  with  a  statement  of 
account  between  them,  which  showed  a  balance 
due  plaintiff  of  $50,  after  deducting  the  amount 
due  defendant  for  legal  services  from  tlie  in- 
debtodnees  owing  to  plaintiff.  With  such  ac- 
count defendant  inclosed  a  check  for  $50,  on 
which  he  had  written  in  the  margin  "balance 
on  loan."  Defendant  sent  plaintiff  a  letter  with 
such  statement  and  check  to  the  effect  that  the 
transaction  settled  all  accounts.  Plaintiff  made 
no  objection,  but  retained  the  check  for  several 
weeks  and  nnally  cashed  same.  Held,  that  the 
acceptance  and  collection  of  the  check  by  plain- 
tiff without  objection  or  explanation  was  au 
accord   and   satisfaction,   discharging   the  note 
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and  mortgage,  since  upon  receipt  of  the  letter, 
statement,  and  check,  it  traa  plalntUTs  duty,  ii 
he  did  not  intend  to  accept  the  settlement,  to 
notify  defendant  of  that  fact  witliin  a  reaeon- 
able  time  and  retnm  liia  check. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
Satisfaction,  Cent  Dig.  H  88-81;  Dec.  Dig. 
«=»9.] 

Appeal  from  Conway  Cbanoeiy  Court; 
Jordan  Sellers,  Chancellor. 

Action  by  F.  U.  Halter  and  others  against 
O.  D.  Longatretta  and  others  on  a  note,  and 
for  foreclosure  of  the  securing  mortgage. 
From  a  decree  for  plaintiffs,  defendants  ap- 
peal.   Reversed. 

This  suit  was  instituted  by  the  appellees 
against  the  appellants  to  recover  judgment 
against  appellants  on  a  certain  note  executed 
to  the  appellee  F.  U.  Halter,  and  to  foreclose 
a  mortgage  on  163  acres  of  land  In  Conway 
county,  executed  to  secure  the  note.  The  de- 
fense of  appellants  was  paymoit  and  accord 
and  satisfaction.  The  facts  are  substantiany 
as  follows: 

Appellants  borrowed  of  the  appellee  F.  17. 
Halter  ^600  on  July  15,  1910,  and  executed 
their  note  for  the  same,  and  also  a  mortgage 
on  certain  land  In  Conway  county.  The  un- 
disputed evidence  showed  that  there  had  been 
paid  on  this  note  the  sum  of  $400.  On  May 
6,  1913,  O.  D,  Longstreth  wrote  a  letter  to 
Halter  In  which  he  says:  "I  am  sending  you 
statement  as  I  promised."  The  statement 
inclosed  was  as  follows: 
"I  must  owe  you: 

Principal  on  note fOOO.OO 

Interest  to  date 79.00 

Office  rent,  west  of  depot 9.00 

Cow  pasture 12.00 

^700.00 
Credit  paid  by  checks 350.00 

1360.00 
"You  owe  me: 

Halter  v.  Kinchloe  et  aL ;   Einchloe 
T.  J.  Dunaway  $600.00" 

The  letter  continues  as  follows: 

"Since  this  was  a  big  case  and  we  did  not 
have  to  try  it  and  t>ecau8e  of  the  favors  you 
have  shown  me  heretofore  I  am  willing  to  cut 
the  amount  to  $300  if  that  will  be  satisfactory 
to  you.  $300  IS  10  per  cent,  on  $3,000,  the 
least  amount  you  would  have  been  entitled  to 
had  you  preferred  damages  to  getting  the  prop- 
erty. Smce  you  got  the  property  which  you 
wanted  rather  than  the  damages,  I  hope  you 
will  not  regard  the  fee  of  10  per  cent  as  any- 
thing but  reasonable.  You  were  to  pay  $4,500 
for  one-half  lot;  Frauenthal  paid  $1,666%  for 
one-ninth  lot ;  value  of  lot  $15,000.  Your  half 
was  worth  then  $7,500.  Your  loss  would  then 
be  $4,500  from  $7,500,  or  $3,000,  for  which  the 
judge  would  have  instructed  the  jury  as  a  min- 
unum.  Trusting  .that  this  will  settle  all  ac- 
counts between  F.  U.  Halter  and  O.  D.  Long- 
streth and  Mayme  Longstreth,  I  am  inclosing 
herewith  my  check  for  $50,  which  balances  the 
above  account 

"Very  truly  yours,     O.  D.  Longstreth." 

F.  U.  Halter  testified  concerning  this  state- 
ment that  he  received  It  on  the  6th  of  May; 
that  be  did  not  accept  that  statement  as  a 
final  settlement  He  was  asked  this  ques- 
tion: 


"Why,  if  yon  did  not  consider  Longstreth's 

indebtedness  to  you  as  paid  in  full,  when  yoa 
received  the  last  payment  mt(de  to  yon  of  $60, 
you  didn't  return  the  check  to  Longstreth?" 

— and  answered: 

"I  hold  the  check  several  weeks  before  cash- 
ing the  same  and  only  cashed  the  same  after  I 
was  instructed  to  do  so  and  was  told  th&t  it 
would  not  have  any  effect  on  the  case." 

It  was  the  contention  of  the  appellants 
that  F.  IT.  Halter  bad  employed  O.  D.  Long- 
streth as  an  attorney  to  represent  him  In 
bringing  about  the  consummation  of  the  pur- 
chase of  certain  real  estate  from  the  Kitich- 
loe  heirs,  which  he  had  made  from  one  S.  J>. 
Dunaway,  acting  as  the  agent  of  such  heirs, 
the  real  estate  involved  in  the  transactloa  be- 
ing certain  lots  In  the  town  of  Conway.  The 
testimony  of  the  appellants  concerning  tills 
tended  to  show  that  Halter  bad  purchased 
these  lots  from  one  Dunaway,  agent  of  the 
Kinchloe  heirs  for  the  sale  of  the  property, 
the  consideration  for  the  purchase  being  the 
sum  of  $4,600;  that  after  the  contract  for 
the  purchase  was  made  and  the  sum  of  $50 
had  been  paid  as  earnest  money  to  close  the 
deal,  the  heirs  had  repudiated  the  transac- 
tion and  had  sold  the  property  to  Joe  E^uen- 
thal ;  that  Baiter  employed  appellant  O.  D. 
Longstreth  as  an  attorney,  to  enforce  the 
contract  for  the  purchase,  or  to  sue  for  dam- 
ages for  failure  to  carry  out  their  contract; 
that  he  rendered  serrices  in  this  connection 
which  were  reasonably  worth  the  sum  of 
$500,  for  which  the  charge  was  made  in  the 
statement  rendered  appellee  F.  U.  Halter. 
The  testimony  in  regard  to  this  transaction 
Is  scmiewhat  TOlnmlnooa,  and  It  Is  unneoes- 
sary,  in  the  view  we  take  of  the  case,  to  set 
out  and  discuss  the  same  in  detail. 

The  testimony  on  behalf  of  the  appellees 
in  this  connection  was  to  the  effect  that  F.  17. 
Halter  did  not  employ  Longstreth  to  repre- 
sent blm  in  the  capacity  claimed.  The  testi- 
mony of  Halter,  however,  shows  that  he  did 
consult  with  Longstreth  as  to  the  purchase 
of  the  real  estate,  but  denies  that  he  ever 
authorized  him  to  bring  suit  He  stated  that 
he  discussed  the  matter,  sometimes  two  or 
tbree  times  a  day  from  about  the  middle  of 
July  until  the  middle  of  August,  with  Long- 
streth. He  did  not  know  whether  Longstreth 
prepared  a  complaint  to  tile  against  the 
Kinchloe  heirs  or  not  Among  other  things 
be  stated  as  follows: 

"About  the  last  of  May  or  first  of  June,  191S, 
I  told  Longstreth  I  wanted  my  money.  He  said 
he  had  an  account  against  me;  that  he  would 
look  it  up.  Before  receiving  the  statement  I 
had  no  knowledge  that  he  contemplated  charging 
me  anything  for  what  he  claims  to  have  done. 
Longstreth  said  there  would  be  no  charge  unless 
I  instructed  him  to  bring  suit  which  I  never 
did." 

He  denied  specifically  the  testimony  of 
Longstreth  in  regard  to  his  employment,  but 
did  not  deny  that  Longstreth  did  the  work 
which  Longstreth  testified  that  be  did  do  con- 
cerning the  real  estate  transaction.    Appellee 
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testified  that  tbere  was  a  balance  due  on  the 
note  In  the  sum  of  $200. 

The  court  found  generally  "the  Issue  of 
law  and  fact  for  the  plaintiff' upon  his  com- 
plaint, and  ag^atnst  the  defendants  upon  their 
answer  setting  up  a  plea  of  payment  and 
accord  and  saUsfaetlon,"  and  that  there  was 
due  and  unpaid  upon  the  note  sued  on  the 
sum  of  $297.40,  including  principal  and  Inter- 
est, and  rendered  a  decree  in  favor  of  the 
appellees  against  the  appellants  for  that  stun, 
and  foreclosing  the  mortgage  on  the  lands 
therein  described.  The  appellants  hare  duly 
prosecuted  this  appeal. 

John  Clerget,  of  Austin,  Tex.,  and  John 
Longstreth  and  Geo.  A.  Longstreth,  both  of 
Uttle  Bock,  for  appellants.  E.  M.  Uerriman, 
of  Conway,  for  appellees. 

WOOD,  J.  (after  stating  the  t&eta  as 
above).  [1]  The  Issue  as  to  whether  or  not 
appellee  F.  U.  Halter  employed  Longstreth 
as  attorney,  and  as  to  whether  or  not  Long- 
streth rendered  the  services  to  Halter  that 
were  reasonably  worth  the  amount  claimed 
by  Longstreth  was  purely  one  of  fact  With- 
out discussing  the  evidence  in  detail  It  suf- 
fices to  say  that  the  weight  of  the  evidence 
on  this  issue,  in  our  opinion,  was  in  favor  of 
the  contention  of  the  appellant  Longstreth. 
The  proof  shows  that  he  was  employed  by 
Halter  and  performed  services  for  him  in  the 
capacity  of  an  attorney  which,  taking  Into 
consideration  the  diaracter  and  value  of  the 
services  rendered  and  the  benefit  which  Hal- 
ter derived  therefrom,  were  reasonably  worth 
the  sum  of  $500.  While  Halter  denied  that 
he  employed  Longstreth  to  represent  him  in 
the  capacity  claimed  by  the  latter,  yet  it  Is 
not  reasonable  to  conclude  that  Longstreth, 
under  the  circumstances,  would  have  done 
the  work  which  he  testified  he  did  do  and 
which  is  not  denied  by  Halter,  unless  he  had 
been  employed  and  was  expecting  remunera- 
tion for  bis  services. 

Longstreth  testifies  concerning  this  that  he 
had  no  stipulated  fee  with  Halter,  but  that 
his  understanding  with  Halter  was  that  if  he 
rendered  him  the  services  and  got  no  results 
be  would  make  no  charge,  but  that  If  he  got 
what  Halter  wanted  his  fee  would  be  as 
much  as  the  best  firm  of  lawyers  would 
charge  for  the  same  work  and  results.  He 
details  fully  the  work  that  he  did,  and  his 
own  testtnumy  and  the  testimony  of  reputa- 
ble attorneys  was  that  the  amount  and  char- 
acter o£  the  work,  as  shown  la  the  hypotheti- 
cal case  stated,  taking  the  facts  as  true  as 
stated  by  appellant  Longstreth  and  other 
witnesses,  tends  to  prove  that  the  services 
rendered  would  be  worth  the  sum  of  $500. 

[21  But,  if  we  are  mistaken  in  our  conclu- 
sion on  this  issue,  we  are  convinced  that  the 
chancellor  erred  in  not  holding  that  there  was 
an  accord  and  satisfaction. 

The  appellee  Halter  admits,  in  his  testi- 
mony, tbat  ha  noelvad  the  statement  con- 


tained in  the  letter  of  May  6,  191S,  in  which 
Longstreth  set  forth  the  account,  as  he  under- 
stood It,  between  himself  and  Halter.  He  al- 
so admits  that  in  this  same  letter  he  received 
a  check  for  $50.  This  check  was  drawn  on 
the  Faulkner  County  Bank,  in  favor  of  Hal- 
ter or  order,  and  was  signed  by  Longstreth, 
and  stated  on  the  margin  that  it  was  for 
"Balance  on  loan,"  and  was  indorsed  "Paid, 
July  11th,  1913."  The  statement  and  letter 
accompanying  this  check  show  plainly  that 
appellant  Longstreth  Intended  it  as  a  pay- 
ment of  the  balance  which  he  conceived  to  be 
due  appellee  Halter.  The  statement  contains 
an  account  not  only  of  the  amount  due  on  the 
note,  but  also  other  items  of  indebtedness 
from  Longstreth  to  Halter,  together  with  a 
statement  of  credits,  showing  payments  there- 
tofore made^  which,  with  the  amount  claimed 
for  services,  would  leave  a  balance  due  the 
appellee  Halter  of  $50.  This  letter  and  the 
statement  and  the  check  show  conclusively 
that  the  $50  dieck  was  intended  by  Long- 
streth to  balance  the  account  between  him 
and  Halter,  and  that  Halter  knew  that  It  was 
BO  Intended,  and  yet  he  made  no  reply  to  the 
letter  denying  the  correctness  of  the  state- 
ment or  the  charge  made  by  Longstreth  for 
his  services,  and  did  not  protest  against  re- 
ceiving the  check  in  payment  of  the  account 
as  same  was  stated  by  Longstreth,  and  did 
not  return  the  check,  but,  on  the  contrary, 
presented  the  check  for  payment  and  received 
the  money  thereon. 

The  acceptance  and  collection  of  the  check 
by  appellee  Halter  without  remonstrance  or 
explanation  was,  under  the  circumstances,  an 
accord  and  satisfaction,  and  brings  this  case 
within  the  doctrine  of  our  cases  set  out  tn  1 
R.  C.  L.  p.  196,  I  32,  as  follows : 

"When  a  elaim  Is  in  dispute  and  a  debtor 
sends  to  his  creditor  a  check  or  other  remittance 
which  he  clearly  states  is  a  full  payment  of  the 
claim  and  the  creditor  accepts  the  remittance 
or  collects  the  check,  without  objection,  it  is 
general^  ncognised  that  tUa  will  constitute  a 
good  accord  and  satisfactioB."  Barham  v.  Bank 
of  Delight,  94  Ark.  158, 126  S.  W.  394,  27  L.  R. 
A.  (N.  S.)  439. 

See  Cunningham  Com.  Co.  T.  Rauch-Dar- 
rach  Grain  Co.,  98  Ark.  209,  135  S.  W.  831; 
Barham  v.  Klzzia,  100  Ark.  251,  140  S.  W.  6. 

It  was  the  duty  of  appellee  Halter,  on  the 
receipt  of  this  letter  containing  the  state- 
ment of  account  and  check,  if  he  did  not  in- 
tend to  approve  the  statement  and  to  accept 
the  check  in  settlement  according  to  such 
statement,  within  a  reasonable  time  to  notify 
appellant  Longstreth  of  that  fact  and  to  re- 
turn to  him  the  check.  1  Corp.  Jur.  pp.  6^, 
564,  i  87.  Halter  was  advised  by  this  letter, 
statement,  and  check  that  Longstreth  was  ex- 
pecting that  the  value  of  the  services  which 
he  claimed  to  have  rendered  Halter  tn  the 
capacity  of  an  attorney  would  be  accepted  by 
the  latter  and  allowed  as  an  offset  on  the 
mortgage  debt.  Halter  having  cashed  the 
check,  must  be  held,  under  the  circumstances, 
to  have  accepted  LongsUeth'a  version  of  the 
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account  and  to  bare  received  the  services 
rendered  in  payment  pro  tanto  the  mortgage 
debt 

In  Lamberton  t.  Harris,  112  Ark.  503,  160 
S.  W.  554,  we  said : 

"The  performance  ot  services  by  the  debtor 
for  the  creditor,  which  are  received  and  accepted 
by  the  creditor  in  satisfaction  of  his  debt,  and 
which  are  of  benefit  to  him,  no  matter  how  small 
the  value  may  be,  is  a  sufficient  consideration  to 
support  an  accord  agreement." 

The  decree  is  therefore  reversed,  and  the 
cause  remanded,  with  directions  to  dlsitilsa 
tb«  complaint  for  want  of  equity. 


commeroiaij  bank  or  alma  ▼.  yobs. 

(No.  156.) 
(Supreme  Court  of  Arkansas.     Feb.  7,  1916.) 

JOBTTCEB  or  TBE  FSACE   9=336— JUBISDICTION 

— TiTLB  TO  Land. 

Though  the  mortgagee  of  cotton,  suing  in 
justice  court  for  its  coDrersion,  alleges  it  was 
raised  on  the  land  of  T..  the  mortgagor,  by  M., 
his  tenant,  and  intervener  alleges  ownership  of 
the  cotton,  and  that  he  was  the  owner  of  the 
land  on  which  it  was  raised,  and  that  M.,  who 
raised  it,  was  his  tenant,  any  question  as  to  ti- 
tle to  land  is  only  incidental  to  the  main  issue, 
and  relates  only  to  the  status  of  the  parties,  and 
BO  does  not  affect  jurisdiction. 

[Ejd.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  {}  83-»7 ;  Dec.  Dig.  <g=> 
36.] 

Appeal  from  Circuit  CJourt,  Crawford 
County;   James  Ocbran,  Judge. 

Action  by  the  Commercial  Bank  of  Alma 
against  Charles  Monds  and  another,  com- 
menced in  justice  court.  From  the  judg- 
ment of  the  circuit  court,  on  appeal  of  W.  O. 
Yoes,  intervener,  dismissing  the  complaint, 
plaintiff  appeals.  Reversed  and  remanded, 
with  directions. 

C.  A.  Starbird,  of  Alma,  tor  appellant.  R 
Li  Matlock,  of  Van  Buren,  for  appellea 

Mcculloch,  C.  J.  Appellant  instituted 
this  action  against  Charles  Mondi  and  Qil- 
liam  Yoes  before  a  justice  of  the  peace  of 
Crawford  county  to  recover  the  value  of 
cotton  alleged  to  have  been  wrongfully  con- 
verted by  said  .parties.  Appellant  claimed 
special  ownership  under  a  chattel  mortgage 
executed  to  it  by  one  L.  T.  Farmer ;  it  being 
klleged  in  the  complaint  that  the  crop  of 
cotton  was  raised  upon  the  land  of  Farmer, 
the  mortgagor,  by  Monds,  one  of  his  ten- 
ants. A  writ  of  garnishment  was  sued  out 
by  appellant  against  the  Bank  of  Alma,  upon 
allegations  that  said  garnishee  had  money 
in.  its  possession  belonging  to  the  defendants. 

W.  C.  Yoes,  the  appellee,  filed  an  interplea, 
asserting  ownership  of  the  cotton  alleged 
to  have  been  converted,  and  alleging  that  he 
was  the  owner  of  the  land  on  which  the 
crop  was  raised,  and  that  Monds  was  his 
tenant  and  raised  the  crop.  The  justice  of 
the  peace  rendered  judgment  In  appellant's 
favor  against  defendants  Charles  Monds  and 


GUliam  Yoes  for  the  sum  of  $60  and  costs 
of  the  suit,  and  ordered  the  garnishee  to  pay 
over  the  money  found  to  be  In  its  possession. 
W.  C.  Yoes,  the  intervener,  appealed  to  the 
circuit  court  When  the  cause  came  on  for 
trial  in  the  circuit  court,  appellant  filed  a 
motion  to  dismiss  the  Interplea  of  appellee, 
W.  C.  Yoes,  on  the  ground  that  it  was  an  at- 
tempt to  raise  an  issue  as  to  the  title  to 
land,  which  was  beyond  the  jurisdiction  of 
the  court  Appellee,  on  the  other  hand,  filed 
a  motion  to  dismiss  the  complaint  of  appel- 
lant on  the  ground  that  it  brought  into  ques- 
tion the  title  to  real  estate.  The  court  sus- 
tained the  latter  motion  and  dismissed  appel- 
lant's complaint,  and  it  has  prosecuted  an 
appeal  to  this  court  from  the  judgment  of 
dlsmlssaL 

The  court  erred  In  dismissing  the  plain- 
tiff's complaint,  for  the  title  to  real  estate 
was  not  Involved  In  the  action,  which  is 
simply  one  for  the  recovery  of  the  valoe  of 
cotton,  and  involves  only  the  title  to  per- 
sonal property.  If  there  was  any  question 
in  the  case  as  to  title  and  occupancy  of  the 
land,  it  was  only  incidental  to  the  main  Is- 
sue, and  related  only  to  the  status  of  the 
parties,  and  did  not  raise  any  question  as  to 
jurisdicti<»  to  determine  the  title  to  the  real 
estate.  Qnertermous' t.  Hatfield,  64  Ark.  16, 
14  8.  W.  1096;  OUne  v.  CUne,  101  Ark.  2S0, 
142  S.  W.  167. 

The  question  relating  to  appellant's  right 
to  recover  according  to  the  prayer  of  the 
complaint  is  not  presented,  and  we  only  de- 
cide the  question  of  jurisdiction. 

Reversed  and  remanded,  with  directions  to 
overrule  the  motion  to  dismiss  the  complaint, 
and  for  further  proceedings  not  inconsiatent 
with  this  opinion. 


PRICB  et  aL  T.  MORRIS.    (No.  161.) 
(Supreme  Court  of  Arkansas.     Feb.  7,  1916.) 

1.  Malicious  Pbosecution  $=364  —  Smrn- 
CIENCT  of  Evidence— Malice. 

Evidence  in  an  action  by  post  ofllce  foreman 
against  a  post  office  inwector  and  the  postmas- 
ter for  maiUcioiu  prosecution  in  causiag  his  ar- 
rest and  trial  on  a  criminal  diarge  held  su£B- 
cient  to  show  malice,  or  even  express  malice. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  ||  161-163;  Dec  Dig. 
«S964.] 

2.  Mauoiotts  Pboskodtior  «=»16— Mauck. 

Want  of  probable  cause  and  malice  are  es-' 
sential  in  order  to  maintain  a  suit  for  malicious 
prosecution.  * 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  H  19-22,  59;  Dec.  Dig. 
«=>16.] 

3.  Maucious  PbosecotiOr  4=»82— Malicb— 
IKFEBENCE  FBOU  Want  or  Pbobablb  Causb. 

Malice  generally  may  be  inferred  from  evi- 
dence of  want  of  probable  cause. 

[EH.  Note. — For  other  cases,  see  Malicious 
Prosecution,  (3ent  Dig.  tf  67,  68 ;  Dec  Dig.  «=> 
32.] 
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4.  MAI.ICI0V8  PBOBECUnON   «=»23— WAm   OF 

PBOBABLE  CAXTSE— iNnSBENOE  FBOU  Maliok. 

Want  of  probable  cause  cannot  be  inferred 

from  the  evidence  of  m^ce. 
[EJd.    Note.— For   other   cases,    see   Malicious 

Prosecution,  Cent.  Dig.  |  89 ;   Dec.  Dig.  «=s>23.] 

6.  Mauoioub  Pbosecutiok  4c3l6— Absence 
OP  Pbobabus  Cattbb. 

Absence  of  probable  cause  Is  essential  to 
sustain  an  action  for  malicious-  prosecution,  and, 
regardless  of  the  malice  which  may  actuate  the 

Srosecutor,  he  is  justified  in  taking  the  matter 
efore  the  court,  it  he  has  probable  cause  to  be- 
lieve the  defendant  guilty. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  U  19-22,  59 ;  Dec.  Dig. 
«=»16.] 

6.  MAXidoua  Pboseoutiok  <Ss>22— Pbobabus 
Catt8e>— Advice  of  Coumbei.. 

Where  defendant  postmaster  claimed  that 
plaintiff,  an  oflice  foreman,  vras  inattentive  to 
his  daties,  and  the  defendant  inspector  in  liis 
investigation  discovered  that  plaintiff  had  pro- 
cure4  two  of  liis  subordinates  to  sign  notes  for 
him,  and  procured  their  affidavits  to  such  fact, 
and  defendants  presented  the  a^davits,  the  facts 
contained  in  which  were  true,  to  the  United 
States  district  attorney,  who  advised  them  in 
good   faith  that  he  beUeved  that  plaintiff  was 

guilty,  and  prosecuted  him  before  the  United 
tates  commbsioner,  who  discharged  him,  there 
was  such  probable  cause  as  to  Be  a  complete 
defense  to  the  aeticoi. 

(Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  H  45-48;  Dec.  Dig.  <8=s> 
22.] 

Appeal  from  Circuit  Court,  Sebastian 
County;   Paul  Little,  Judga 

Action  by  Bmmett  E.  Morris  against  M.  O. 
Price  and  another.  Judgment  tor  plaintiff, 
and  defendants  appeal.  Reversed,  and  cause 
of  action  dismissed. 

This  is  an  action  for  malicious  prosecatlon, 
brought  by  Emmett  Morris  against  H.  O. 
Price  and  F.  B.  Bnmgardner.  The  action 
is  based  upon  the  following  facts:  The  de- 
fendant F.  B.  Bumgardner  became  postmas- 
ter of  the  dty  of  Ft.  Smith,  Ark.,  on  March 
12,  1910.  His  commission  expired  on  March 
12,  1914,  but  he  held  over  until  July  15,  1914. 
When  he  became  postmaster  the  plaintiff  was 
a  clerk  In  the  office,  but  after  four  months 
Bumgardner  made  him  foreman  of  the  work- 
room. In  1912  plaintiff  was-  appointed  super- 
intendent of  mails,  and  occupied  that  posi- 
tion at  the  time  the  matters  Involved  In  this 
suit  occurred.  Bumgardner  Claimed  that 
plaintiff  was  inattentive  to  his  duties,  and 
in  the  latter  part  of  1913  made  complaint  to 
the  department,  with  the  view  of  having  him 
removed.  The  defendant  Price,  who  was 
post  office  inspector,  was  sent  to  Ft  Smith 
to  investigate  the  charges  made  against 
Morris.  In  making  the  investigation  Price 
discovered  that  Morris  procured  two  of  his 
subordinates  to  sign  promissory  notes  for 
him,  and  he  procured  the  affidavits  of  these 
men  to  that  fact. 

One  of  them,  B.  O.  Medlln,  In  his  aflBdavlt 
states  that  be  was  clerk  in  the  post  office 
under  Morris,  and  that  some  time  In  Septem- 
ber, 1912,  he  signed  a  note  with  Morris  to 


the  Day  ft  Niglit  Bank  for  $300,  and  later 
signed  a  renewal  for  $200 ;  that  Morris  offer- 
ed blm  no  inducement  to  sign  the  notes,  ex- 
cept to  say  that  he  had  often  favored  affiant ; 
that  he  did  not  propose  to  give  blm  any 
favors  as  far  as  his  promotion  was  concern- 
ed ;  that  he  made  no  promise  to  favor  affiant 
in  an  official  way,  and  that  affiant  did  not 
think  Morris  was  in  a  position  to  promote 
him,  and  that  he  did  not  think  be  could  very 
well  afford  not  to  sign  the  note;  that  he 
and  Morris  had  been  close  friends  for  about 
12  years.  John  P.  Kennedy  made  an  affida- 
vit In  which  he  stated  tUkt  he  was  a  clerk 
in  the  post  office  at  Ft  Smith,  and  that  In 
December,  1012,  Morris  came  to  him  to  get 
him  to  sign  a  note  for  $300,  and  said  that 
Mr.  Medlln  would  sign  it  with  him;  that 
Morris  had  signed  a  note  for  him  for  $30, 
and  that  he  signed  the  note  for  Morris,  be- 
cause Morris  asked  him  to,  and  because  they 
were  friends ;  that  he  would  have  signed  It, 
whether  or  not  they  had  been  associated  in 
the  office ;  and  that  Morris  did  not  offer  him 
any  inducements  to  get  him  to  sign  the  note. 

Price  told  Bnmgardner  that  the  facts  stat- 
ed in  these  affidavits  constituted  a  violation 
of  section  168  of  the  postal  laws  and  regula- 
tions of  the  Sevised  Statutes  of  the  United 
States.  Bumgardner  knew  that  Kennedy 
and  Medlln  had  signed  the  notes  for  Morris 
In  1913,  but  had  no  idea  that  such  acts  con- 
stituted a  violation  of  the  postal  laws. 
Price  shbwed  these  affidavits  to  J.  V.  Bour- 
land.  United  States  district  attorney,  atid 
also  showed  him  the  clause  of  the  postal 
laws  above  referred  to.  Bourland,  after 
reading  over  the  affidavits  and  the  postal 
regulations  above  referred  to,  gave  it  as  his 
opinion  that  Morris  was  guilty.  He  then 
filed  an  information  before  the  United  States 
commissioner  at  Ft  Smith,  charging  Morris 
with  a  violation  of  the  postal  laws.  At  the 
ezamihation  the  commissioner  found  that 
Morris  was  not  gallty  of  any  offense  against 
the  postal  laws  under  the  facts  stated  In  the 
two  affidavits  above  referred  to. 

The  district  attorney  testified  that  the  de- 
fendants showed  him  the  affidavits  of  Ken- 
nedy and  Medlln,  and  that  he  acted  upon  the 
information  contained  therein  in  instituting 
the  prosecatlon  against  Morris.  He  testi- 
fied that  he  was  still  of  the  opinion  that  the 
facts  warranted  the  prosecution  and  that 
Morris  was  guilty,  under  the  facts  stated  In 
the  affidavits.  He  further  stated  that  the 
Attorney  General  of  the  United  States  had 
directed  him  to  defend  Price  in  this  action 
upon  the  request  of  the  Post  Office  Depart- 
ment Price  and  Bnmgardner  also  stated 
that  their  information  was  obtained  from  the 
affidavits  of  Kennedy  and  Medlln ;  that  they 
showed  these  affidavits  to  the  district  attor- 
ney, and  told  him  that  was  all  the  Informa- 
tion they  had  on  the  subject  On  the  part  of 
the  plaintiff  it  was  shown  that  when  Bum- 
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gardner  first  be<»me  postmaster  a  warm 
friendship  existed  between  iilm  and  Morris; 
that  their  friendship  gradually  waned,  until 
Bumgardner  had  a  positire  dislike,  U  not 
direct  hatred,  for  Morris;  that  while  the 
district  attorney  was  writing  out  the  infor- 
mation to  procure  the  arrest  of  Morris,  Bum- 
gardner was  present  and  his  countenance 
expressed  great  satisfaction.  In  short,  there 
was  testimony  from  which  the  jury  mlgjit 
hare  Inferred  that  the  defendants  were  ac- 
tuated by  111  will  and  a  spirit  of  revenge 
towards  plaintiff  in  procuring  plaintiff's  pros- 
ecution, as  above  stated,  but  the  conclusion 
we  have  reached  renders  it  unnecessary  to 
state  this  evidence  in  detail. 

The  jury  returned  a  verdict  for  the  plain- 
tiff, and  the  defendants  have  appealed. 

J.  V.  Bourland  and  H.  CX  Mechem,  both 
of  Ft  Smith,  for  appellants.  Ira  D.  Ogles- 
by  and  Ira  D.  Oglesby,  Jr.,  both  of  £X  Smith, 
for  appellee. 

HART,  3,  (after  stating  the  facts  as 
above).  [1,2]  As  we  have  already  stated, 
there  was  not  only  testimony  from  which  the 
jury  might  have  inferred  legal  malice,  but 
even  express  malice.  Want  of  probable  cause 
and  malice,  combined,  are  essential  in  order 
to  maintain  a  suit  for  malicious  prosecution. 
If  either  of  these  Is  wanting  the  action  must 
faa 

[3-S]  Malice  generally  may  be  inferred 
from  the  evidence  of  want  of  probtible  cause ; 
but  the  converse  of  the  proposition  cannot 
be  sustained.  Absence  of  probable  cause  is 
absolutely  essential  to  sustain  an  action  for 
maUdous  prosecution.  No  matter  how  much 
or  what  kind  of  malice  may  actuate  the  pros- 
ecutor, if  he  has  probable  cause  to  believe 
the  defendant  guilty  he  is  justified  in  tak- 
ing the  matter  before  the  court.  2  Mod.  Am. 
Law,  p.  297;  Wheeler  v.  Nesbitt,  24  How. 
644,  16  li.  Ed.  765;  Thompson  v.  Beacon 
Valley  Rubber  Co.,  56  Conn.  493, 16  AU.  554; 
HamUton  v.  Smith,  39  Mich.  222.  In  the  case 
last  dted  the  court  said: 

"Malice  may  be  proved  by  direct  evidence,  or 
it  may  be  inferred  from  circumstances,  and 
generally  it  may  be  inferred  from  the  wont  of 
probable  cause,  though  the  latter  can  never  be 
presumed  or  inferred  from  the  most  express 
malice." 

In  the  flrst-mentioaed  case  the  Supreme 
Court  of  the  United  States,  In  discussing  the 
question,  said: 

"Malice  alone,  however,  is  not  sufficient  to 
sustain  the  action,  because  a  person  actuated 
by  the  plainest  malice  may  nevertheless  pre- 
fer a  well-foanded  accnsation,  and  have  a  jus- 
tifiable reason  for  the  prosecution  of  the  charge. 
Want  of  reasonable  and  probable  cause  is  as 
much  an  element  in  the  action  for  a  malicious 
criminal  prosecntion-  as  the  evU  motive  which 
I>romoted  the  prosecutor  to  make  the  accusa- 
tion; and  though  the  averment  is  a  negative 
one  in  its  form  and  character,  it  is  nevertheless 
a  material  element  of  the  action,  and  must  be 
proved  by  the  plaintiff  by  some  affirmative  evi- 
dence, unless  the  defendant  dispenses  with  such 
proof  by  ideading  singly  the  truth  of  the  sev- 


eral facts  involved  In  the  charge.  Morris  v. 
Corson,  7  Cow.  [N.  Y.]  281.  Either  of  these  al- 
legations may  be  proved  by  circumstances,  and 
it  is  unquestionably  true  that  want  of  probable 
cause  is  evidence  of  malice,  but  it  is  not  the 
same  thing;  and  unless  it  is  shown  that  both 
concurred  in  the  prosecution,  or  that  the  one 
was  combined  with  the  other  in  making  or  in- 
stigating the_  charge,  the  plaintiff  is  not  entitled 
to  recover  in  an  action  of  this  description. 
•  •  •  Accordingly  it  was  held  in  Foshay  v. 
Ferguson,  2  Denio  [N.  X.]  619,  that  even  proof 
of  express  malice  was  not  enough,  without 
showing  also  the  want  of  probable  cause ;  and 
the  court  go  on  to  say  that,  however  innocent 
the  plaintiff  may  have  been  of  the  crime  laid  to 
his  charge,  it  is  enough  for  the  defendant  to 
show  that  he  had  reasonable  grounds  for  be- 
lieving him  guilty  at  the  time  the  charge  was 
made.  Similar  views  were  also  expressed  in 
Stone  V.  Crocker,  24  Pick.  [Mass.]  83.  There 
are  two  things,  say  the  court  in  that  case,  which 
are  not  only  indispensable  to  the  support  of 
the  action,  but  lie  at  the  foundation  of  it  Tb» 
plaintiff  must  show  that  the  defendant  acted 
from  malicious  motives  in  prosecuting  him,  and 
that  he  hod  no  sufficient  reason  to  believe  him 
to  be  guilty.  If  either  of  these  be  wanting,  the 
action  must  fail;  and  so  are  all  the  authorities 
from  a  very  early  period  to  the  present  time. 
Golding  V.  Crowle,  Saver,  1;  Farmer  v.  Darling, 
4  Burr.  1,  974;  1  ffilUard  on  Torts,  460.  It 
is  true,  as  before  remarked,  that  want  of  proba- 
ble cause  is  evidence  of  malioe  for  the  consid- 
eration of  the  jury ;  but  the  converse  of  the 
proposition  cannot  be  sustained.  Nothing  will 
meet  the  exigencies  of  the  case,  so  far  as  re- 
spects the  allegation  that  probable  cause  was 
wanting,  except  proof  of  the  fact;  and  the 
onus  probandi,  as  was  well  remarked  in  the 
case,  last  referred  to,  is  upon  the  plaintiff  to 
prove  affirmatively,  by  circumstances  or  other- 
wise, as  he  may  be  able,  that  the  defendant  had 
no  reasonaUe  ground  for  commencing  the  prose- 
cution. Purcell  V.  McNamara.  OEast,  361; 
Williams  v.  Taylor,  6  Bing.  184;  Johnstone  v. 
Sutton,  1  Term,  644;  Turner  v.  Ambler,  10 
Q.  B.  ^57." 

[I]  We  have  held  that  proof  that  defend- 
ant acted  upon  the  advice  of  counsel  learn- 
ed In  the  law,  or  upon  the  advice  of  the 
public  prosecutor,  given  after  a  full  and  fair 
statement  of  all  the  known  facts,  will  be  a 
complete  defense  to  an  action  for  malicious 
prosecution,  because  it  is  conclusive  evidence 
of  the  existence  of  probable  cause.  Laster 
V.  Bragg,  107  Ark.  74,  153  S.  W.  1116,  and 
cases  cited;  St  li.,  L  M.  &  S.  By.  Co.  v. 
Wallln,  71  Ark.  422,  75  S.  W.  477.  It  Is  not 
necessary  to  determine  whether  the  facts 
stated  In  the  affidavits  of  Medliu  and  Ken- 
nedy constitute  a  crime  under  the  postal 
laws  of  the  United  States,  or  whether  the 
opinion  expressed  by.  the  district  attorney 
was  erroneous;  for  the  advice  of  counsel, 
honestly  given  after  a  full  disclosure  of  the 
facts,  is  a  complete  defense.  Kansas  ft  Tex- 
as Coal  Co.  V.  Galloway,  71  Ark.  351,  74 
S.  W.  521,  100  Am.  St  Rep.  79,  and  author- 
ities cited  above. 

It  is  earnestly  iaslsted  by  counsel  for  the 
defendants  that  the  statements  to  the  at- 
torneys were  truthful,  full,  and  complete, 
giving  all  the  material  facts  and  circom- 
Btancea  within  the  knowledge  or  Information 
of  defendants,  and  that  the  existence  of  prob- 
able cause  became  a  question  of  law  for  the 
court,  which  sboald  not  have  been  ratxnitted 
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to  fhe  Jury.  They  contend,  tbeiefcnre,  tbat 
tbe  conrt  erred  In  not  directing  a  verdict  for 
tbem.  In  thla  contention  we  think  they  are 
correct.  As  we  have  already  seen,  probable 
cause  Is  a  complete  defense  to  the  action. 
The  district  attorney  stated  that  be  advised 
the  Institution  at  the  prosecution  against 
Morris  upon  the  facts  contained  In  the  af- 
fidavits of  Medlln  and  Kennedy.  It  was 
proved  that  the  facts  contained  tn  these  af- 
fidavits were  true.  The  district  attorney 
testified  that  he  beUeved  at  the  time  that 
the  appellant  was  guilty  under  the  facta 
stated  to  him  and  that  he  still  held  to  tbat 
opinion.  There  la  nothing  whatever  In  the 
record  to  Impeach  or  contradict  him  in  this 
respect  The  undisputed  evidence  showed 
that  he  acted  upon  the  dnformatlon  given 
him  by  the  facts  contained  In  the  affidavits 
above  referred  to,  and  that  he  acted  In  good 
faith  in  Instigating  the  prosecution,  believ- 
ing the  t&cta  stated  to  him  constituted  a  vio- 
lation of  the  postal  laws.  As  we  have  al- 
ready seen,  in  an  action  for  a  malicious  pros- 
ecution. If  probable  cause  is  found  to  exist, 
no  amount  of  malice  will  entitle  a  plaintiff  to 
a  verdict.  The  undisputed  evidence  shows 
tbat  the  defendants  laid  before  the  district 
attorney  all  the  material  facts  in  their  pos- 
session, and  that  the  prosecution  was  insti- 
tuted upon  the  district  attorney's  advice  giv- 
en in  good  faith.  Under  our  decisions,  this 
48  conclusive  evidence  of  the  existence  of 
probable  cause,  and  la  a  complete  defense 
to  an  action  for  malicious  prosecution. 

The  record  shows  that  the  case  has  been 
fully  developed,  and  no  useful  purpose  could 
be  served  by  remanding  the  cause  for  a 
new  triaL  Therefore,  for  the  error  in  not 
directing  a  verdict  for  the  defendants,  the 
Judgment  must  be  reversed,  and  the  cause 
of  action  dismissed. 


AMERICAN  NAT.  INS.  CO.  v.  OTIS. 

(No.  168.) 

(Supreme  Oonrt  of  Arkansas.     Feb.  7,  1919.) 

1.  InsuBANCB  ®=3365  —  Suspension  —  Condi- 
tions or  Rkinstatemknt— Pnnuo  Pouot— 
"OtTT  or  Bbnifit." 

No  ground  of  public  policy  forbids  an  in- 
surance company  from  Inclndiiig  as  a  condition 
upon  wMch  its  policy  holders  who  are  "out  of 
benefit" — that  Is,  who  have  been  suspended  for 
nonpayment  of  premiums— may  be  reinstated,  a 
provision  that  in  case  of  death  from  any  cause 
within  5  weeks  from  the  date  of  reinstatement 
it  shall  not  be  liable  to  any  extent,  and  no 
ground  of  public  policy  forbids  the  beneficiary 
from  accepting  renewal  and  reinstatement  upon 
that  condition. 

rBd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  ii  932,  938 ;   Dec.  Dig.  «=»365.] 

2.  Insusanck  «=s>8e6  —  Suspension  —  Condi- 
tions OF  RMHSTATKirBNT— LlABILITT. 

A  beneficiary  under  a  life  policy  who,  after 
the  insured  had  been  suspended  for  nonpayment 
of  premiums,  applied  for  reinstatement  and  ac- 
cepted a  reinstatement  subject  to  the  conditions 
of  the  policy,  one  of  which  was  tbat  in  case  of 


death  from  any  cause  within  5  weeks  from  the 
date  of  reinstatement  the  insurer  should  not  be 
liable,  was  bound  by  such  condition. 

[Ed.  Note.— For  other  cases,  see  Insurance,' 
Cent  Dig.  H  932,  933 ;  Dec.  Dig.  «=>366.] 

Appeal  from  Circoit  Court  Phillips  Coun- 
ty;  J.  M.  Jackson,  Judge. 

Action  by  Mary  Otis  against  the  American 
National  Insurance  Company.  Judgment  for 
plaintiff,  and  defoidant  appeals.  Reversed, 
and  cause  dismissed. 

This  suit  was  Instituted  by  appellee  against 
appellant  to  recover  on  a  policy  of  life  in- 
surance issued  by  appellant  on  the  life  of 
one  Alberta  Rogers  for  the  sum  of  $174  in 
favor  of  appellee  as  the  beneficiary,  me 
complaint  set  up  the  policy,  alleged  com- 
pliance with  its  terms  on  the  part  of  the  in- 
sured, the  death  of  the  latter,  and  prayed 
for  the  amount  of  the  policy  and  the  statu- 
tory penalty  of  12  per  cent  and  a  reasonable 
attorney's  fee. 

Appellant  answered,  and  alleged  that  It 
was  not  liable  because  the  policy  provides 
that  "in  case  death  should  occur  from  any 
cause  whatever  within  6  weeks  from  the  date 
of  reinstatement  the  company  shall  not  be 
liable  to  any  extent  whatever  on  account  of 
such  death;"  that  the  Insured,  after  being 
out  of  benefit  for  a  certain  time,  was  rein- 
stated on  the  4th  day  of  January,  1915 ;  and 
that  the  death  of  the  Insured  occurred  on  the 
19lh  day  of  January,  1916. 

Appellee  proved  tne  contract  of  insurance, 
and  the  death  of  the  insured  on  the  19th 
day  of  January,  1915;  that  she  paid  the 
premiums  till  the  23d  day  of  February,  1914; 
that  after  tbat  date  no  premiums  were  paid 
because,  says  the  appellee,  "the  agent  would 
not  come  out  to  my  house  to  collect  and  I 
sent  the  money  to  the  office  several  times, 
but  never  found  any  one  in."  Appellee  made 
application  for  reinstatement  February  14, 
1914.  She  signed  the  application  for  rein^ 
statement  that  day,  and  gave  the  agent  of 
appellant  $4  and  took  his  receipt  The  ap- 
plication contains  the  following  provision: 

"I  hereby  declare  my  child,  who  was  formerly 
insured  under  the  above-named  policy,  to  be  in 
as  good  a  state  of  health  as  when  said  policy 
was  issued,  and  tbat,  having  allowed  it  to  be- 
come lapsed,  I  wish  to  renew  it  upon  the  un- 
derstanding that  it  will  not  be  in  force  (al- 
though I  now  pay  the  arrears),  until  the  com- 
pony  shall  have  consented  to  revive  the  same." 

The  application  for  reinstatement  was  dat- 
ed 12th  day  of  December,  1914.  The  receipt 
contains  the  following : 

"Under  no  circumstances  will  the  company  be 
liable  under  said  policy  in  case  of  death,  un- 
til the  policy  has  been  revived  on  the  books  of 
the  company,  and  the  money  credited  in  the 
premium  receipt  book  belonging  to  said  policy." 

And  on  the  margin  of  the  receipt  was  the 
following  notation: 

"If  the  company  accepts  the  revival  applica- 
tion amomit  paid  will  be  credited  in  the  pre- 
mium receipt  book  belonging  with  the  policy; 
otherwise  the  money  will  be  returned." 
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The  policy  was  retnmed  to  appellee  and 
had  on  the  back  of  it  the  following  nota- 
tion: 

"In  consideration  of  lien  on  this  policy  to 
cover  ?4.20  arrears,  snme  is  hereby  revived  sub- 
ject to  the  conditions  of  policy,  same  to  be  de- 
ducted from  first  money  due  tiie  assured." 

On  the  12th  day  of  December,  1914,  ap- 
pellee paid  appellant  the  farther  sum  of  40 
cents  and  took  appellant's  receipt. 

The  superintendent  of  appellant,  who  con- 
ducted for  it  the  negotiations  with  appellee 
for  reinstatement,  testified  substantially  as 
follows:  The  policy  was  turned  over  to  bim 
at  the  time  or  soon  after  the  application  for 
reinstatement.  He  attached  the  revival  ap- 
plication to  it  and  mailed  it  to  the  company 
on  or  after  the  12th  of  December.  The 
policy  was  due  to  be  revived  on  January  4th 
following.  Witness  delivered  the  policy  to 
appellee  about  January  10th.  It  takes  from 
2  to  4  weeks  to  make  an  investigation  on 
the  policy  revived,  and  after  witness  sends 
the  policies  to  the  company  It  takes  some 
time— nearly  a  month — to  act  on  them  and 
return  them.  Witness  delayed  the  policy 
for  about  30  days  for  investigation.  Witness 
accepted  the  $4  and  also  the  40  cents  as  a 
deposit  for  revival.  The  death  of  the  insur- 
ed was  15  days  after  the  policy  was  revived, 
land  2  months  and  6  days  after  the  applica- 
tion for  revival  had  been  made  and  all 
amounts  in  arrears  had  been  paid. 

The  court  instructed  the  jury  to  return  a 
verdict  for  plaintiff  in  the  sum  of  $174,  and 
for  a  penalty  of  12  per  cent.  Appellant  ex- 
cepted and  duly  prosecutes  this  appeal. 

Sklpwlth  W.  Adams,  of  Helena,  for  appel- 
lant Fink  &  Dbmlug,  of  Helena,  for  appel- 
lee. 

WOOD,  J.  (after  stating  the  facts  as  above). 
The  undisputed  evidence  shows  that  when 
a  policy  holder  in  appellant  company  had 
been  suspended  and  had  made  application  for 
reinstatement  that  It  took  the  superintend- 
ent having  charge  of  such  applications  from 
2  to  4  weeks  to  make  an  investigation,  and 
that  it  took  sometimes  nearly  a  month  for 
the  company  to  act  on  and  return  it  The 
agent  took  'about  a  month  for  investigation, 
sending  the  application  and  the  policy  on 
December  12,  1914,  and  the  i>ollcy  was  re- 
vived and  the  insured  reinstated  on  January 
4,  1915.  The  notation  on  the  back  recited 
that  It  was  revived  subject  to  the  conditions 
of  the  policy,  and  the  policy  itself  contained 
the  reinstatement  clause  copied  In  the  state- 
tnait  which  recites  the  conditions  upon  which 
the  policy  would  be  reinstated,  among  them 
being: 

"That  in  case  death  occurs  from  any  cause 
whatever  within  5  weeks  from  the  date  of 
such  reinstatement,  the  company  shall  not  be 
liable  to  any  extent  whatever  on  account  of 
such  death." 

[1]  We  know  of  no  ground  of  public  poli- 
cy which  forbids  an  insurance  company  from 


tndadlng  the  above  as  one  of  the  conditions 
upon  which  its  policy  holders  who  are  "out 
of  benefit" — t  e.,  who  have  been  suspended 
for  nonpayment  of  preminm — ^may  be  rein- 
stated, nor  Is  there  any  ground  of  public  pol- 
icy forblddhig  the  policy  holder  from  ac- 
cepting the  renewal  of  the  policy  and  rein- 
statement upon  these  conditions.  In  the  ab- 
sence of  some  statute  or  some  well-recognised 
ground  of  public  policy  forbidding  such  con- 
ditions, the  parties  have  a  right  to  malce 
them  and  are  bound  by  them.  See  Conway  t. 
Minn.  Mut  Life  Ins.  Co.,  62  Wash.  «,  112 
Pac.  1106,  40  L.  R.  A.  <N.  S.)  14& 

[2]  The  suit  filed  by  appellee  In  this  case 
Is  to  recover  on  the  policy,  and  she  is  bound 
by  the  terms  of  the  contract  It  is  not  a  suit 
in  equity  to  reform  the  contract,  nor  a  suit 
against  the  appellant  for  negligence  In  fall- 
ing to  revive  the  policy  at  an  earlier  date 
than  January  4,  1915,  the  date  when  the  in- 
sured was  reinstated  and'  the  policy  revived. 
Appellee,  having  grounded  her  right  of  ac- 
tion on  the  policy,  under  Its  plain  provisions, 
is  not  entitled  to  recover. 

This  court  has  often  held  that  the  doctrine 
of  waiver  and  estoppel  applies  to  Insurance 
contracts,  and  that  these  principles  will  be 
liberally  applied  when  it  is  necessary  to  pre- 
vent Injustice  and  fraud  being  perpetrated 
by  Insurance  companies  upon  their  policy 
holders  when  the  latter  have  l>een  misled  or 
Imposed  upon  by  the  agents  of  such  compa- 
nies. Forfeitures  of  Insurance  policies  are 
not  fkvored  in  law,  and  insurance  companies 
may  be  estopped  from  daiming  such  forfei- 
tures by  the  acts  of  their  agents  towards  the 
policy  holders.  This  is  familiar  doctrine. 
See  German  Ins.  Co.  v.  Gibson,  53  Ark.  494, 
14  S.  W.  672;  PhoenLx  Ins.  Co.  v.  Fleming,  65 
Ark.  64,  44  8.  W.  464,  39  L.  R.  A.  789,  67 
Am.  St  Rep.  900;  Ark.  Mut  Fire  Ins.  Co.  v. 
Claiborne,  82  Ark.  150,  100  S.  W.  751 ;  Queen 
of  Arkansas  Ins.  Co.  v.  Forlines,  94  Ark.  227, 
126  S.  W.  719;  Lord  v.  Des  Moines  Fire  Ina. 
Co.,  99  Ark.  476,  138  S.  W.  1008.  But  these 
well-established  doctrines  of  waiver  and  es- 
toppel. Invoked  by  the  learned  counsel  for 
the  appellee,  have  no  application  to  the  undis- 
puted facts  of  this  record.  There  was  noth- 
ing done  or  said  by  the  superintendent  of  the 
appellant  to  lead  the  insured  to  believe  that 
the  Insured  would  be  reinstated  and  the  poli- 
cy revived  upon  any  other  conditions  than 
those  mentioned  in  the  reinstatement  clause 
of  the  policy.  There  was  nothing  to  mislead 
the  policy  holder  or  to  induce  her  to  believe 
that  her  policy  would  be  revived  from  the  day 
that  she  made  application  therefor  or  at  any 
earlier  date  than  was  usual  in  such  cases. 
Having  had  the  policy  in  her  possession,  she  ~ 
must  be  held  to  have  l>een  familiar  with  the 
reinstatement  clause  therein,  which  plainly 
declared  that  the  company  would  not  be  lia- 
ble for  death  occurring  within  6  weeks  from 
the  date  of  the  reinstatement,  and  when  the 
policy  was  revived  and  returned  to  her  with 
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the  date  of  relnstatemect  Indorsed  tbereoa 
she  was  fnlly  advised. 

So  the  case  we  have  here  Is  not  one  of 
waiver  of  forfeitore  or  estoppd  by  conduct, 
but  It  is  the  simple  case  of  enforcing  a  con- 
tract that  the  parties  hare  made.  As  was 
said  by  Wheeler,  J,  speaking  for  the  Su- 
preme Court  of  New  York,  In  Greenwaldt  v. 
United  States  Health  &  Accident  Ins.  Ck»., 
62  Misc.  Kep.  363,  102  N.  Y.  Supp.  157,  158: 

"While  the  courta  have  been  reluctant  to  per- 
mit inanrance  corporations  to  avoid  their  poli- 
cies throng'h  forfeitare  claases,  I  find  no  case 
in  which  they  have  made  a  new  or  different  con- 
tract from  that  which  was  entered  into  be- 
tween the  parties.  This  is  not  the  case  of  an 
insurance  company  avoidinc  its  policy.  It  is 
an  effort  to  make  it  liable  under  conditions 
which  it  was  agreed  should  not  constitute  a 
lUbility." 

Inasmuch  as  the  undisputed  evidence 
shows  that  Alberta  Rogers,  the  insured,  died 
wltbln  6  weeks  from  the  date  of  the  rein- 
statement of  lier  i>ollcy,  under  the  express 
terms  of  such  policy  the  appellant  is  not  lia- 
ble, and  the  court  therefore  erred  in  direct- 
ing a  verdict  in  fbvor  of  appellee. 

For  tills  error  the  judgment  Is  reversed, 
and  the  cause  dismissed. 


OOOPBR  V.  DEMBT.    (No.  166.) 
(Supreme  Court  of  Arkansas.    Feb.  7, 1016.) 

1.  Absauxt  and  Battbbt  4=329— Eviozhos— 
Chabacteb  of  Defendant. 

In  a  dvll  action  for  assault,  in  which  de- 
fendant claimed  that  he  used  only  such  force  as 
appeared  t«  him  reasonably  necessary  to  protect 
himself  from  threatened  assault,  evidence  for  de- 
fendant that  plaintiff  had  the  reputation  of  be- 
ing a  quarrelsome  and  dangerous  man  who  went 
armed,  and  was  known  as  a  gun  fighter,  was  ad- 
missible. 

[Ed.  Note.— For  other  oases,  see  Assault  and 
Battery,  Cent  Dig.  i  42;  Dec.  Dig.  «=929.] 

2.  ASSAITUT  AND  BaTTBBT  «=9l2,  88  —  PUNZ- 

TTVi  Davaoks  —  Provocation  as  Mhioa- 

TION. 

If  defendant  had  a  reasonable  excuse  aris- 
ing from  the  provocation  or  fault  of  plaintiff,  but 
not  sufficient  to  entirely  justify  the  assault,  dam- 
ages ought  not  to  be  assessed  by  way  of  punish- 
ment. 
[Bd.  Note.— For  other  cases,  see  Assault  and 


Battery,  Cent.  Dig.  U  10,  54;  Dec.  Dig.  «=> 
12,89.] 

8.  Assault  and  Batcbbt  «=342  —  Ptnrmvi 
Daxaqks  —  Pbovooation  —  QnEsnoN  fob 

JUBT. 

The  extent  to  which  punitive  damages  may 
be  mitigated  is  a  question  of  fact  for  the  jury 
in  each  particnlar  case,  and  depends  upon  the 
nature  and  character  of  the  provocation. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  f  56 ;    Dec.  Dig.  «=>42.] 

4.  As8At7i.T  AND  Battebt  ^=337  —  Pbovoca- 

TION— OOMPENSATOBT  DaKAOEB. 

In  a  civil  action  for  assault  end  battery, 
provocation  of  such  a  character  as  to  make  the 
impolse  irresistible  and  to  be  solely  responsi- 
ble for  the  assault  will  not  affect  the  compensa- 
tory damages. 

[KA.  Note.— For  other  cases,  see  Assault  and 
Battery.  Cent  Dig.  i  52;   Dec.  Dig.  «=9S7.] 


6.  ABBAXWt  AND   BaTTEBT  «=a88— GOKPBRSA- 
TOBT  DAUAOES— EUMSNTS. 

In  a  dvll  action  for  assault  and  battery, 
the  compensatory  damages  include  sneh  items  as 
loss  of  time,  bodily  suffering,  impaired  pbysical 
and  mental  powers,  mutilation,  disfigurement, 
expense  of  attendance,  etc. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  {  53 ;  Dec.  Dig.  4=s>38.] 

Appeal  from  Circuit  Court,  Garland  Coun- 
ty ;   Scott  Wood,  Judge. 

Action  by  Jeremiah  W.  Demby  against 
Simon  Cooper.  Judgment  for  plaintiff,  and 
defendant  appeals.  Reversed,  and  cause  re- 
manded. 

Geo.  P.  Whlttington,  of  Hot  Springs,  for 
appellant  A.  J.  Murphy,  Z.  W.  I>akenan, 
and  H.  P.  Ghappell,  all  of  Hot  Springs,  for 
appellee. 

SMITH,  3.  AiHTellee  sued  for  and  recov- 
ered damages,  both  compensatory  and  puni- 
tive, on  account  of  an  assault  alleged  to  have 
been  committed  upon  him  by  appellant 

According  to  the  evidence  of  appellee  and 
of  the  witnesses  who  testified  in  his  behalf, 
the  circumstances  of  the  assault  were  such 
that  damages,  both  compensatory  and  puni- 
tive, were  properly  assessed.  According  to 
the  evidence  of  appellant,  however,  and  of 
his  witnesses,  the  facts  were  that  appellee 
grossly  and  wantonly  Insulted  appellant 
while  employed  about  hla  own  business  and 
at  his  own  place  of  business,  and  appellant 
used  only  such  force  as  appeared  to  him 
reasonably  necessary  to  protect  himself  from 
a  threatcoied  assault  and  violence.  Appel- 
lant was  not  permitted  to  testify  that  appel- 
lee bad  the  reputation  of  being  a  quarrel- 
some and  dangerous  man,  and  one  who  went 
armed,  and  was  laiown  as  a  gun  fighter,  and 
the  court  refnsed  to  permit  other  witnesses 
to  so  testify,  who  were  offered  in  appellant's 
behalf,  and  exceptions  were  duly  saved  to  its 
ruling.  Instructions  were  given  declaring 
the  law  applicable  to  appellee's  right  to  re- 
cover compensatory  damages,  and  no  ob- 
jections are  now  urged  to  these  instructions. 

On  the  question  of  punitive  damages  ap- 
pellant requested  an  Instruction  numbered  4, 
as  follows: 

"You  are  instructed  that,  although  yon  may 
believe  the  defendant  was  not  acting  in  necessa- 
ry self-defense,  if,  making  due  allowance  for  the 
infirmities  of  human  temper,  the  defendant  had 
a  reasonable  excuse  arising  from  the  provocation 
or  fault  of  the  plaintiff,  but  not  suffident  to  jus- 
tify entirely  the  act  done,  then  damages  ought 
not  to  be  assessed  by  way  of  punishment  and 
the  drcnmstances  of  mitigation  should  l>e  con- 
sidered." 

The  court  refused  to  give  this  inatmction, 
but  gave  it  in  the  following  modified  form, 
to  wUcb  appellant  duly  excepted: 

"If  the  defendant  acting  as  a  reasonable  man, 
had  a  reasonable  excuse,  arising  from  the  provo- 
cation or  fault  of  the  plaintiff,  at  or  immeifiatcly 
before  the  assanlt,  then  damages  ought  not  to  be 
assessed  by  way  of  punishment  and  the  circum- 
stances of  mitigation  should  be  considered." 
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[1]  We  tblnk  the  court  should  have  permit- 
ted appellant  to  prove  the  general  reputation 
of  appellee  for  peace  and  quietude.  Such 
evidence  vras  competent  In  determining  who 
was  probably  the  aggressor  and  the  st^te  of 
lulnd  under  which  appellant  committed  the 
assault. 

[2]  We  think,  too,  appellant's  instruction 
numbered  4  should  have  been  glveb  In  sub- 
stantially the  form  In  which  It  was  asked. 
The  law  In  regard  to  the  mitigation  of  puni- 
tive damages  by  provocation  is  stated  In  8  R. 
G.  L.  p.  561,  as  follows: 

"Provocation  may  be  shown  in  miticatlon  of 
ponitive  damages,  even  to  the  extent  of  entirely 
excluding  such  damages,  and  limiting  recovery  to 
compensatory  damages  only.  But  provocation 
does  not  necessarily  defeat  exemplary  damages ; 
the  better  rule  being  that  the  conduct  of  both 
parties  should  be  passed  upon  by  the  jury. 
There  is  a  conflict  of  authority  as  to  whether 
provocation  may  be  shown  in  mitigation  of  com- 
pensatory damages;  the  better  rule  and  the 
weight  of  authority  supporting  the  rule  that 
actual  or  compensatory  damages  are  not  in  any 
case  subject  to  mitigation  by  proof  of  mere  prov- 
ocation or  of  malice.  Where  proof  of  provoca- 
tion is  admissible  in  mitigation,  generally  the 
provocation  must  have  been  immediate,  or  so 
recent  as  to  constitute  a  part  of  the  res  gestte." 

In  support  of  this  text  the  case  of  Ward 
V.  Blackwood,  41  Ark.  295,  48  Am.  Rep.  41, 
Is  dted,  and  that  case  appears  to  give  full 
support  to  the  text  quoted. 

The  law  of  this  question  was  discussed  by 
Mr.  Justice  Rlddlck  In  the  case  of  Le  Laurin 
V.  Murray,  75  Ark.  232,  87  S.  W.  131,  In 
which  case  It  was  said: 

"Now,  it  is  a  well-settled  rule  of  law  that  mere 
words  never  justify  an  assanit,  though,  when 
they  are  such  as  to  naturally  arouse  the  resent- 
ment of  those  to  whom  they  are  addressed,  they 
may  go  in  mitigation  of  damages  resulting  from 
an  assault  provoked  by  them ;  but  to  do  this 
they  must  have  been  uttered  at  the  time  of  the 
assault,  or  so  recently  before  that  the  provoca- 
tion and  the  assault  may  be  considered  as  parts 
of  the  same  transaction.  If  sufiScient  time  has 
intervened  for  reflection,  and  for  reason  to  re- 
gain control,  words,  however  provecative,  do  not 
m  law  mitigate  such  damages;  for  only  provo- 
cation that  is  so  recent  as  not  to  allow  cooling 
time  is  competent  to  mitigate  damages,  and  even 
then  such  mitigation  extends  only  to  exemplary 
damages.  Damages  for  pecuniary  losses  actual- 
ly sustained  from  a  wrongful  assault  can  never 
be  mitigated  below  adequate  compensation. 
Ward  V.  Blackwood,  41  Ark.  295   [48  Am.  Rep. 


411 ;  Godsmith  v.  Joy,  61  Vt  488  [17  Ath  1010, 
4  1.  E.  A.  600.  15  Am.  St.  Rep.  923] ;  Prentiss 
V.  Shaw,  66  Me.  427  [96  Am.  Dec.  476] ;  Mil- 
lard V.  i^uax,  84  Mich.  617  [47  N.  W.  1100,  22 
Am.  St.  Rep.  705] ;    Hale  on  Torts,  262. 

"Provocation  so  recent  and  immediate  as  to  in- 
duce a  presumption  (iat  the  violence  done  was 
committed  under  the  immediate  and  continuing 
influence  of  the  feelings  and  passions  excited 
thereby  may  be  shown  in  mitigation  of  damages. 
Mowry  v.  Smith,  91  Mass.  (9  Allen)  67 ;  Mil- 
lard V.  Tmax,  84  Mich.  617  [47  N.  W.  1100, 
22  Am.  St  Rep.  705] ;  3  Cyc.  1096." 

In  the  case  of  St  I*  S.  W.  By.  Ca  t. 
Myzell,  87  Ark.  123,  112  S.  W.  203,  punitive 
damages  were  recovered.  The  evidence  there 
was  that,  when  the  passenger  got  oft  the 
train,  the  auditor  grabbed  blm  by  the  arm 
and  told  the  town  marshal  that  he  wanted 
him  to  take  cbargei  of  Myzell  as  being  drunk 
and  disorderly  on  the  train.    The  marshal 


asked  the  auditor  If  he  had  a  warrant  and. 
when  told  that  he  did  not  have,  the  matter 
was  ended.  It  was  shown  that  Myzell  'was 
drunk  and  had  been  guUty  of  very  Irrltatixtg 
conduct,  and  In  holding  that  be  could  not 
recover  punitive  damages  under  the  circum- 
stances stated,  It  was  there  said: 

"The  auditor's  conduct  was  the  natural,  al- 
though improper,  result  of  Myzell's  insultins 
and  inebriate  behavior,  but  feu  short  of  con- 
taining those  elements  of  wantonness  or  -^^1- 
fnlness  from  which  malice  is  inferred,  which  con- 
stitutes the  basis  of  an  action  for  exemplary 
damages." 

The  case  of  Mahoning  Valley  By.  Oo.  v. 
Pascale,  1  Ann.  Gas.  896,  contains  an  extend- 
ed case  note  In  which  many  cases  are  cited, 
the  result  of  these  cases  being  summed  up  in 
the  following  note: 

"In  civil  actions  for  damages  for  assanit  evi- 
dence that  the  injuries  complained  of  were  in- 
flicted under  provocation  offered  by  the  platotiff 
is  admissible  upon  the  question  of  the  defend- 
ant's motive  and  the  presence  of  malice.  The 
effect  of  the  evidence  may  be  to  show  that  oon- 
dnrt  on  the  part  of  the  defendant  which,  in  the 
absence  of  provocation  would  seem  malicious, 
was  not  mahcious  in  view  of  the  provocation  un- 
der which  he  acted,  and  in  this  way  to  mitiKata 
or  to  defeat  altogether  the  recovery  of  exemplary 
damages." 

[t-l]  The  extent  to  which  punitive  dam- 
ages may  be  mitigated  by  provocation  Itf  a 
question,  of  tact  to  be  passed  upon  by  tlie 
Jury  In  each  particular  case,  and  depends 
upon  the  nature  and  character  of  the  prov- 
ocation. If  the  provocation  was  of  such 
a  character  as  to  make  the  i>a88lon  irresisti- 
ble and  to  be  solely  respcmslble  for  the  as- 
sault, then  no  punitive  damages  should  be 
assessed,  but  under  the  rule  as  stated  in  tlie 
case  of  Le  Laurin  v.  Murray,  supra,  such  prov- 
ocation would  not  afllect  the  compensatory 
damages,  which  damages  Include  such  items 
as  loss  of  tlmo,  bodily  suffering,  impaired 
physical  and  mental  powers,  mutilation,  dis- 
figurement expense  of  attendance,  and  tbe 
Uke. 

In  the  case  of  Merely  v.  Dunbar,  24  Wis. 
188,  it  was  said: 

"Where  motive  constitutes  a  basis  for  increas- 
ing the  damages  of  the  plalntifC  above  those  ac- 
tually sustained,  there  it  should,  under  proper  cir- 
cumstances, constitute  the  basis  for  reducing 
them  below  the  same  standard.  If  malice  in  the 
defendant  is  to  be  punished  by  the  imposition  of 
additional  damages,  or  smart  money,  then  malice 
on  the  part  of  the  plaintiff,  by  which  he  provok- 
ed the  injury  complained  of,  should  be  subject 
to  Uke  punishment  whidi  in  his  case  can  only  be 
inflicted  by  withholding  the  damages  to  which 
he  would  otherwise  be  entitled.  The  law  is  not 
so  one-sided  as  to  scrutinize  the  motives  and 
punish  one  party  to  the  transaction  for  his  ma- 
licious conduct,  and  not  to  punish  the  other  for 
the  same  thing;  nor  so  unwise  as  not  to  make 
allowance  for  the  infirmities  of  men,  when 
smarting  under  the  sting  of  gross  and  immediate 
provocation.  If  it  were,  then,  as  has  been  well 
said,  it  would  frequently  happen  that  the  plain- 
tlfl  would  get  full  compensation  for  damages 
occasioned  by  himself— a  result  which  would  be 
contrary  to  every  principle  of  reason  and  jus- 
tice." 

For  the  errors  indicated,  the  Judgment  will 
be  reversed,  and  tbe  cause  remanded. 
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MOSIiET  T.  MOHAWK  LUMBBR  CO. 

(No.  164.) 

(Supreme  Court  of  Arkansas.     Feb.  7,  ldl6>) 

1.  Appeai.  and  Bbbob  «=>9e5— VEirnB  9s»42 
— DrecBBTioN  OF  Tbial  CotJBT— Revmw. 

Under  Acts  1909,  No.  249,  providing  that 
tbe  venue  shall  not  be  changed  unless  the 
court  to  whom  application  for  change  is  made 
finds  that  the  same  is  necessary  to  obtain  a  fair 
and  impartial  trial,  the  granting  of  a  change  of 
Tmue  rests  in  the  discretion  of  the  trial  court, 
but  the  opposite  party  may  resist  a  petition  for 
a  change,  and  the  court's  decision,  denying  a 
petition,  will  not  be  reviewed  unless  arb^arily 
made. 

[E!d.  Note. — For  other  cages,  see  Appeal  and 
Error,  Cent  Dig.  i  8838;  Dec.  Dig.  «<=3865; 
Venue,  Cent  Dig.  S  64 ;  Dec.  Dig.  «s»42.] 

2.  Appeai.  and  Ebbob  «=>1024— DxaoBBTioir 
OF  Trial  Cox7B1>— Review. 

Where,  in  support  of  plaintUFs  motion  for 
a  change  of  venue  on  the  ground  that  plaintiff 
could  not  obtain  a  fair  trial  in  the  county  be- 
cause of  the  undue  influence  of  defendant^  cor- 
poration, plaintiff  filed  the  affidavits  of  22  citi- 
sens,  and  defendant,  denying  tbe  existence  of 
any  undue  prejudice,  submitted  the  affidavits  of 
28  dtizene,  denial  of  a  change  would  not  be  dis- 
turbed on  appeaL 

CE!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  j||  820,  3816-8823,  3836,  3887, 
4020-4022,  4025-4028;  Dec  Dig.  «=»1024.] 

5.  Mabteb  and  Sbbvant  ^=9226— Injctt  to 
SXBTANT— Absukftion  Or  Risk. 

A  servant  does  not  assnme  the  risk  of  the 
masAer's  nepli^ence,  but  assumes  only  the  ordi- 
nary risks  incident  to  the  employment  and  the 
fact  that  a  servant  could,  hj  the  exercise  of  or- 
dinary care,  have  discovered  a  defect  and  avoid- 
ed the  danger  does  not  amount  to  an  assumption 
of  risk  where  the  defect  arose  by  reason  of  the 
negligence  of  the  master,  though  the  servant 
might  have  been  guilty  of  contributory  negli- 
gence. 

(Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  IMg.  H  659-667 ;  Dea  Dig.  <8=» 
226.] 

4.  Appeal  and  Ebbob  ^»1064  —  Habulbss 

Ebbob— iNBTBUcnoNS. 

Where,  in  an  action  for  tbe  death  of  an  en- 
gineer by  the  derailment  of  the  train,  the  testi- 
mony showed  that  the  defect  in  the  track,  if  any, 
was  one  that  could  not  have  been  discovered  ex- 
cept by  insipection,  that  it  would  probably  not 
baTe  been  discovered  by  the  engineer  in  passing 
over  the  track  in  the  engine,  and  that  his  duties 
did  not  require  him  to  make  an  inspection  for 
the  discovery  of  defects,  error  in  a  chance  that 
there  could  be  no  recovery  unless  plaintiff  show- 
ed that  the  defective  condition  of  the  track  was 
not  known  to  the  en^eer  and  could  not  have 
been  ascertained  by  him  in  the  exercise  of  ordi- 
nary care,  was  prejudidaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4219,  4221^224 ;  Dec.  Dig. 
«s>1064.] 

6^  Witnesses  «=»7S— Objeotionb. 

An  objection  to  evidence  as  incompetent 
does  not  go  to  the  competency  of  tbe  witness,  as 
a  rule,  bat  a  specific  objection  Is  generally  nec- 
essary to  raise  the  question  of  competency. 

[Bd.  Not«.— For  other  cases,  see  Witnesses, 
Cent  Dig.  U  189,  193, 194;  Dec.  Dig.  ^=75,] 

6.  WnNEasEB    ®=»142— Competency- Tbanb- 
ACTIONS  WITH  Deceased  Persons— "Pabtt." 

Kirby's  Dig.  |  3093,  providing  that,  in  an 
action  by  an  administrator  in  which  judgment 
may  be  rendered  for  or  against  him,,  neither  par- 
ty may  testify  against  the  other  as  to  any  trans- 


action with  decedent,  prevents  a  party  to  the 

suit  from  testiiyiiug,  But  the  manager  of  de- 
fendant, a  corporation,  is  not  a  party,  and  may 
testify  to  transactions  with  decedent. 

(Bd.  Note.— For  other  cases,  see  Witnesses, 
Gent  Dig.  {{  6S0,  Ml;   Dec.  Dig.  «=3l42. 

For  other  definitiens,  see  Words  and  Phrases, 
First  and  Second  Series,  Party.] 

Aweal  from  Circuit  Court,  Columbia 
County;   Chas.  W.  Smitb,  Judge. 

Action  by  Birdie  Mosley,  administratrix, 
against  tbe  Mohawk  Lomber  Company. 
From  a  judgment  for  defendant,  plalntlfC  ap- 
peals. Rareiaed  and  remanded  for  new 
trial. 

This  is  a  suit  for  damages  by  tbe  adminis- 
tratrix, for  tbe  benefit  of  tbe  estate  and 
next  of  kin,  for  personal  injuries,  resulting 
in  the  deatb  of  ber  Intestate,  alleged  to  bave 
been  caused  by  tbe  negligence  of  tbe  lumber 
company  tn  the  maintenance  of  Its  track  and 
operation  of  its  logging  train,  of  Wblcb  de- 
ceased was  engineer.  There  was  a  motion 
for  a  change  of  venne  filed,  appellant  In  ber 
affidavit  stating  she  verily  believed  that  tbe 
plaintiff  conld  not  obtain  a  fair  and  lippar- 
tlal  trial.  In  tbe  county  In  which  tbe  suit 
was  pending,  "on  account  of  tbe  undue  Influ- 
ence of  the  defendant  In  said  county." 

Tbe  supporting  affidavits  of  2  citizens  were 
filed,  stating  they  were  in  no  manner  related 
to  the  plaintiff,  and  that  they  verily  be- 
lieved tbe  facts  set  forth  In  tbe  petition  for 
a  change  of  venue  were  true.  Like  affidavits 
from  8  other  citizens,  made  before  J.  S. 
Ragan,  a  justice  of  tbe  peace,  were  also 
filed,  and  of  12  others,  made  before  another 
justice  of  the  peace,  being  affidavits  of  22  In 
all,  In  support  of  tbe  motion.  Tbe  defendant 
filed  a  response  to  the  motion  for  a  change 
of  venne,  denying  it  was  necessary  In  order 
to  obtain  a  fair  and  impartial  trial,  and  tbe 
allegation  that  plaintiff  could  not  obtain  a 
fair  and  impartial  trial  on  account  of  any 
undue  influence  of  the  defendant  or  any  of 
its  stockholders,  and  that  any  undue  preju- 
dice existed  against  the  plaintiff  in  the  coun- 
ty, and  submitted  affidavits  of  28  citizens  of 
tbe  county  in  support  of  its  response.  Each 
of  such  affidavits  states  tbe  maker  is  a  citi- 
zen, bis  avocation  or  business,  and  tbe  por- 
tion of  tbe  county  In  which  be  resides;  that 
be  Is  acquainted  wltb  a  large  per  cent  of  tbe 
citizens  of  the  county  or  township,  as  the 
case  may  be,  and  with  the  stockholders  of 
tbe  company,  naming  them,  and  that  neither 
tbe  defendant  nor  any  of  tbe  stockholders 
bave  any  undue  Influence  wltb  the  people  of 
Columbia  county,  sucb  as  to  prevent  the 
plaintiff  from  obtaining  a  fair  and  Impartial 
trial  at  tbe  bands  of  the  jury  of  said  coun- 
ty; that  there  was  no  undue  prejudice  ex- 
isting against  tbe  plaintiff  or  ber  cause  of 
action  sucb  as  would  prevent  ber  from  ob- 
taining a  fair  and  Impartial  trial  before  a 
jury  in  said  county.  Four  of  tbe  affiants 
were   merchants,   six   of  them   residents   of 
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Magnolia,  one  of  tlie  six  being  tbe  caahler 
of  tbe  bank,  and  tbe  others  were  citizens  of 
the  different  townships  of  the  county,  mostly 
engaged  in  fanning.  The  court  denied  the 
motion  for  a  change  of  venue,  and  plaintiff 
excepted  to  Ills  ruling  thereon. 

C.  C.  Mosley  was  the  engineer  upon  the 
train  hauling  logs  from  the  woods  over  .Its 
tram  or  log  road  to  the  mill,  and  on  the  23d 
day  of  May,  while  pulling  a  train  of  five 
loaded  cars  of  logs,  the  engine  left  the  track 
and  turned  over  and  Imprisoned  the  engineer, 
and  be  was  scalded  to  death  by  the  escaping 
steam  and  hot  water. 

It  was  aHeged,  and  the  testimony  tended 
to  show  on  tbe  part  of  appellant,  that  the  de- 
railment of  the  train  was  caused  by  an  in- 
sufficient fastening  of  the  ends  of  two  rails 
of  the  track,  together  with  a  defective  fish- 
plate not  securely  bolted  and  fastened,  per- 
mitting one  of  the  rails  to  be  pushed  out  by 
the  flange  of  the  «igine,  causing  a  Up  in 
joint  and  the  flange  of  the  wheel  to  mount 
the  rail  and  run  off.  Tbe  undisputed  testi- 
mony shows  that  the  defect.  If  any  existed — 
and  there  was  sharp  conflict  in  the  testimony 
on  this  point — was  one  that  could  not  be  dis- 
covered by  ordinary  observation  in  passing, 
but  only  by  an  inspection.  Tbe  testimony  on 
the  part  of  the  defendant  lumber  company 
tended  to  show  that  the  injury  resulted 
from  the  negligence  of  the  deceased  tn  operat- 
ing the  train  downgrade  at  an  unusual  rate 
of  speed  and  with  an  extra  number  of  load- 
ed cars,  contrary  to  the  instructions  of  the 
appellee.  The  manager  of  the  defendant  cor- 
poration, over  objection,  testified  that  he 
had  told  tbe  deceased  upon  several  occa- 
sions that  he  should  only  haul  three  loaded 
oars  of  logs  each  trip  to  the  mill,  and  that 
three  trips  a  day,  which  he  had  ample  time 
to  make,  would  be  sufficient  to  supply  tbe 
mill  with  logs.  The  engineer  insisted  that  he 
could  haul  five  or  six  cars  of  logs  a  trip  and 
only  make  two  trips  a  day,  and  later  told 
the'  manager  that  he  had  done  so  and  invited 
him  to  come  out  and  see  how  it  was  done. 
The  manager  told  blm  that  It  was  not  the 
thing  to  do,  and  that  if  he  hauled  more  than 
three  cars,  he  should  cut  the  load  at  the  top 
of  the  first  hill,  coming  down  and  near  tbe 
bottom  of  which  tbe  wreck  occurred,  and 
carry  the  other  cars  on  over  to  the  top  of 
the  second  hill,  the  one  nearest  tbe  mill,  and 
leave  them  there  until  he  could  go  back  and 
bring  tbe  remaining  cars  over,  and  not  to 
try  to  bring  more  than  three  loaded  cars 
from  tbe  first  bill  on  over  the  second,  as  he 
would  have  to  run  too  fast  to  make  the  sec- 
ond bill.  The  evidence  tended  to  show  that 
the  engine  was  coming  off  tbe  first  hill  at  an 
unusual  rate  of  speed,  gaining  momentum 
with  which  to  climb  the  second  hill,  with 
the  five  loaded  cars,  at  the  time  of  the  wreck. 
An  old  engineer,  who  had  formerly  operated 
the  engine,  was  on  it  at  the  time,  and  testi- 
fied It  was  going  so  rapidly  that  be  got  scar- 
ed and  got  down  in  the  toider  as  they  came 


I  down  tbe  bill.  Just  before  the  train  was  de- 
railed. Tbe  court  Instructed  tbe  Jury,  giv- 
ing over  appellant's  objections  Instructloa 
numbered  four,  as  follows: 

''No.  4.  If  yon  find  from  the  evidence  that  d»- 
fendant's  railroad  track  was  in  the.  defective 
condition  alleged,  and  further  find  that  such  de- 
fective condition  was  a.  direct  and  proximate 
cause  of  derailment,  you  are  instructed  that  be- 
fore the  plaintiff  wUl  be  entitled  to  recover. 
the  mnitt  further  thotc  by  a  preponderance  of 
the  proof  that  taid  defective  condition  of  defend- 
anft  railroad  troele  toot  not  knoum  to  the  de- 
ceated,  or  ootfld  not  have  been  hnoton  by  him 
in  the  eaercise  of  ordinary  eare  for  M*  own  tafe- 
ty,  and  that  said  defective  condition  was  known, 
or  ought  to  have  been  Imown  to  the  defendant 
in  the  exercise  of  ordinary  care." 

From  the  verdict  and  Judgment  in  favor  of 
the  defendant,  plalntlfl  proaecatea  this  ap- 
peal. 

H.  S.  Powell,  of  Gamdot,  for  appeUant  T. 
D.  Wynne,  of  Fordyoe,  and  O.  W.  McKay,  of 
Magnolia,  for  api>ellee. 

KIRBY,  3.  (after  stating  tbe  facta  aa 
above).  It  is  contended  that  the  court  erred 
in  denying  the  motion  for  a  change  of  renue^ 
in  giving  said  instruction  No.  4,  and  in  admits 
ting  the  testimony  of  tbe  manager  of  tbe  de- 
fendant corporation,  relative  to  his  Instruo- 
tlons,  to  tbe  deceased,  in  a  suit  tij  bis  admin- 
istratrix. 

[1]  The  law  leaves  the  matter  of  granting 
a  change  cS.  venue  in  dvU  actions  to  the  dis- 
cretion of  the  trial  judge,  and  permits  the  op- 
posite party  to  controvert  and  resist  the  pe- 
tition therefor,  and  tbe  court's  decision,  deny- 
ing such  petition,  will  not  be  reviewed  unless 
it  appears  to  have  been  arbitrarily  mad& 
Act  249,  Acte  of  1909;  St.  L.,  I.  M.  &  S.  B. 
Co.  V.  Reilly,  110  Ark.  182,  161  S.  W.  1<K52. 

[2]  From  tbe  controverting  affidavits.  In 
support  of  the  response  to  the  motion  for  a 
change  of  venue  made  by  28  citizens  residing 
in  different  portions  of  the  county,  the  conrt 
could  have  found  that  there  was  no  such  un- 
due influence  of  tbe  defendant,  or  its  stock- 
holders in  the  county,  as  would  prevent  plain- 
tiff from  obtaining  a  fair  and  impartial  trial 
of  the  cause,  and  did  not  err  In  denying  said 
motion. 

[S]  ^e  assignment  that  tbe  court  erred  in 
giving  said  instruction  Is  well  founded,  and 
must  be  sustained.  Appellant  speciflcally  ob- 
jected to  the  portion  of  said  instruction  in 
italics,  requiring  the  plaintiff  to  show,  by  a 
preponderance  of  the  testimony,  that  tbe  de- 
fective condition  of  the  track  was  not  known 
to  the  deceased,  or  could  not  have  been  Imown 
by  him  in  tbe  exercise  of  ordinary  care  for 
bis  own  safety  in  order  to  a  recovery.  Tbe 
objection  should  have  been  sustained,  and 
that  portion  of  the  instruction  stricken  out. 
The  servant  does  not  assume  the  risk  of  the 
master's  negligence,  but  only  tbe  ordinary 
risks  incident  to  his  employment,  and  the 
instruction  ^as  erroneous  in  telling  the  Jury 
that  she  could  not  recover  unless  she  show- 
ed by  a  prepooderanoe  of  the  testimony  that 
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tbe  defecUTe  condition  of  tbe  trade  was  not 
known  to  the  deceased,  or  could  not  have 
been  ascertained  by  him  In  the  exercise  of 
ordinary  care  for  his  own  safety.  The  fact 
that  the  serrant  conld,  by  the  ezerdse  of 
ordinary  care,  have  discovered  the  defect 
and  avoided  the  danger  does  not  constitute 
an  assumption  of  the  risk,  where  it  arose  by 
reason  of  the  negligence  of  the  master,  even 
though  such  servant  may  have  been  guilty  of 
contributory  negligence,  which  would  bar  his 
recovery.  C,  O.  ft  G.  R.  Co.  v.  Jones,  77  Ark. 
374,  92  S.  W.  244,  4  li.  R.  A.  (N.  S.)  837,  7 
Ann.  Oas.  480;  Southern  Cotton  Oil  Co.  ▼. 
Spotts,  77  Ark.  468,  92  S.  W.  249;  St  L.,  I. 
M.  &  S.  R.  Co.  V.  Birch,  89  Ark.  424,  117  S. 
W.  243,  28  L.  R.  A.  (N.  S.)  1250;  St  h.,  I.  M. 
ft  S.  R.  Co.  T.  Gorman,  92  Ark.  102,  122  S. 
W.  116;  Clark  Lnmber  Co.  v.  Northcutt  05 
Ark.  291,  129  S.  W.  88;  C,  O.  ft  G.  Ry.  Co. 
T.  Smith,  107  Ark.  612.  166  S.  W.  166. 

[4]  Counsel  for  appellee  Insists  that  not- 
withstanding this  erroneous  instruction,  no 
prejudice  could  have  resulted  from  Its  being 
given,  claiming  that  the  testimony  is  undis- 
puted that  deceased  had  no  knowledge  of  the 
alleged  defective  condition  of  track,  nor 
could  have  had  by  the  exercise  of  ordinary 
care  for  his  own  safety.  It  Is  true  that  the 
testimony  shows  that  the  defect  in  the  track, 
tf  any  existed — and  the  testimony  Is  con- 
tradictory on  that  point — yf&a  one  that  could 
not  have  been  discovered  except  by  Inspec- 
tion ;  that  It  would  probably  not  bare  been 
discovered  by  deceased  In  passing  over  it  in 
tbe  engine;  and  that  his  duties  did  not  re- 
QUire  him  to  make  an  Inspection  for  its  dis- 
covery. Although  this  is  true,  the  Jury  might 
still  have  been  misled  by  the  Instruction  re- 
quiring appellant  to  show,  after  they  found 
the  defective  condition  of  the  track  was  tbe 
proximate  cause  of  the  Injury,  by  preponder- 
ance of  the  testimony,  the  defective  condition 
was  not  known  to  the  deceased,  or  could  not 
have  been  known  to  him  in  the  exercise  of 
ordinary  care  for  his  own  safety. 

It  is  likewise  insisted  that  the  uncontra- 
dicted testimcmy  shows  that  deceased  was 
guilty  of  contributory  negligence,  resulting 
in  his  death,  which  barred  the  right  of  re- 
covery therefor,  and  whUe  the  evidence  does 
tend  strongly  to  show  ttuit  he  was  operating 
the  train  at  an  unusual  rate  of  speed  at  the 
time  of  the  derailment,  in  violation  of  In- 
structions, attempting  to  pull  five  loaded 
cars  over  the  tx&<A  from  one  hill  to  the  next. 
Instead  of  three,  and  that  the  defective  track, 
or  lip  in  Joint,  where  the  trucks  began  to 
leave  the  track,  would  not  probably  have 
caused  the  wreck  but  for  the  unusual  speed 
of  the  overloaded  train,  we  cannot  say  that 
tbe  uncontradicted  testimcmy  shows  such 
fact 

[5]  Tbe  next  contention  Is  that  the  court 
erred  in  admitting  the  testimony  of  the  man- 
ager of  appellee  corporation,  relative  to  the 


directions  given  by  liim  to  the  deceased  about 
the  operation  of  the  train,  and  the  hauling 
of  loaded  cars,  this  being  a  suit  by  his  ad- 
ministratrix. It  is  doubtful  If  a  sufficiently 
spediBc  objection  to  this  testimony  was  made, 
and  whether  the  objection  would  reach  to  tbe 
incompetency  of  the  witness,  but  it  will  be 
treated  as  effectual  under  the  circumstances. 
Any  objection  to  particular  evidence,  on  the 
ground  that  it  is  incompetent,  does  not  go  to 
the  competency  of  the  witness,  as  a  rule,  but 
a  si)eclflc  objection  is  generally  necessary  to 
raise  such  questions  of  competency.  Hammel 
V.  Railway  Co.,  113  Ark.  299,  168  S.  W.  144 ; 
Mahoney  t.  Roberts,  86  Ark.  188,  110  S.  W. 
226 ;  Fakes  v.  State,  112  Ark.  602,  166  S.  W. 
063;    40  Cyc.  2233. 

[•]  The  statute  provides  that  in  action 
by  or  against  executors,  administrators,  or 
guardians,  in  which  Judgment  may  be  render- 
ed for  or  against  them,  neither  party  shall  be 
allowed  to  testify  against  the  other,  as  to 
any  transactions  with,  or  statement  of,  the 
testator,  intestate^  or  ward,  unless  called, 
to  testify  thereto  by  opposite  party.  Section 
3098,  Kirby's  Digest  This  statute  was  only 
intended  to  prevent  a  party  to  the  suit  ftom 
testifying  under  the  condlticms  named,  and 
the  manager  of  the  corporation  was  not  a 
party  to  the  suit,  within  the  meaning  of  the 
statute,  which  does  not  provide  that  persons 
interested  in  the  result  of  the  litigation  shall 
be  excluded  from  testifying. 

The  corporation,  the  Mohawk  Lumber  Com- 
pany, was  the  defendant  in  the  suit,  and  the 
party  thereto,  and  not  Wlngfield,  its  general 
manager.  40  Cyc.  1100;  Stanley  r.  Wilker- 
son,  63  Ark.  656,  S9  8.  W.  104S. 

For  the  error  in  giving  said  instruction, 
numbered  4,  the  Judgment  Is  reversed,  and 
the  cause  remanded  for  a  new  trlaL 


b:ansas  city  southhrn  ry.  CO.  v. 

BURTON.     (Nob.  162,  200.) 

(Supreme  Court   of   Arkansas.     Feb.   7,   1916. 

On  RGhearing,  Feb.  28,  1916.) 

1.  Trial  g=»133— RmifABKa  of  Cocnski^-Ao- 
TioN  or  Court. 

In  an  action  for  iiersonal  injuries,  where  de- 
fendant introduced  in  evddence  pbotographs 
which  plaintiff  testified  were  taken  by  defend- 
ant without  plaintiff's  consent  or  knowledge  of 
what  they  were  to  be  used  for,  to  which  testi- 
mony defendant  objected,  the  remark  <^  counsel 
for  plaintiff  that  he  wanted  to  show  that  it 
was  a  "put-np  job,"  is  not  ground  for  reversal 
where  the  court  withdrew  sudi  remarks  from  the 
consideration  of  the  jury,  but  permitted  the  tes- 
timony of  tbe  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  316;  Dec.  Dig.  «=»133J 

2.  Appbai,  and  Erbob  882— Rkvisw— Estop- 

PBL  TO  AJXEQB  EkROB. 

In  an  action  for  personal  injoriee,  where 
defendant  objected  to  the  admission  of  a  writ- 
ten statement  of  plaintiff  to  the  physician  who 
attended  him,  unless  the  statement  of  the  physi- 
cian attached  to  it  was  also  read  to  the  jury, 
defendant  cannot  allege  error  on  the  admission 
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of  plaintiff's  rtatement  wbere  the  phrsidan'a 
statement  was  also  read  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3591-3610;  Dec  IMg.  «=» 
882.] 

3.  Masteb  and  Sebvant  €=»286,  280— Irjtjkt 
TO  Servant  —  Actions  —  Questions  tok 

JUBT. 

In  an  action  for  injuries  to  a  servant  from 
falling  from  a. motor  car  and  being  run  over  by 
a  push  car,  evidence  held  to  present  the  ques- 
tions of  negligence  of  defendant  and  contriba- 
tory  negligence  of  plaintiff  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  »  1001,  1006,  1008,  1010- 
1015,  1017-1033,  1036-1042,  1044,  1046-1060, 
1089,  1090,  1092-1132;  Dec.  Dig.  «S=«286,  289.] 

4.  Dakaoks  ®=»132  —  Bxoebstvx  Daicaou  — 
Febsonal,  Injuby. 

Where  there  was  evidence  that  when  plain- 
tiff was  injured  he  was  a  strong,  able-bodied 
young  man,  22  years  old,  that  a  cogwheel  of  a 
push  car  dragged  him  about  10  or  iB  feet  down 
the  track,  that  he  lay  there  about  30  minutes 
bleeding  a(  the  mouth  and  nose,  and  also  that 
he  bled  at  the  ears,  that  he  remained  at  the 
hospital  only  a  few  days,  but  after  he  went 
home,  he  was  not  able  to  work  for  about  2 
months,  that  he  spat  up  blood  for  about  3 
weeks  and  his  lungs  hurt  him,  that  he  had  to 
hold  his  head  to  one  side  and  could  not  turn 
It  or  straighten  it  up,  that  he  could  not  rest  any 
for  5  weeks  and  suffered  a  great  deal  of  pain, 
that  he  went  to  work  because  he  had  no  means 
of  snpnort,  and  that  he  still  suffered  pain  from 
the  injury  at  the  time  of  trial,  a  verdict  for 
$1,500  was  not  excessivei. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  |;  375-385,  396;   Dee.  Dig.  ®=»132.] 

On  Behearing. 

5.  Masikb  and  Sbbtant  <S=>276— Injubt  to 
Servant— Actions— BviDENCB. 

In  an  action  for  injuries  to  servant,  evi- 
dence held  to  warrant  the  jury  in  finding  that 
the  foreman  operating  the  motor  car  on  which 
plaintiff  was  riding,  after  shutting  off  the  pow- 
er, puslied  the  battery  on,  caurang  the  car  to 
jerk  violently  and  throw  plaintiff  from  his  seat 
[E!d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  g{|  950-962,  954,  969,  970, 
976;    Dec.  Dig.  <8=276.] 

Appeal  from  Circuit  Court,  Miller  County; 
6ea  R.  Haynle,  Judige. 

Action  by  William  A.  Burton  against  the 
Kansas  City  Southern  Ballway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

William  A.  Burton  sued  the  Kansas  City 
Southern  Ballway  Company  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  sustained  by  him  while  in  the  employment 
of  the  company  by  reason  of  its  negligence. 
The  material  facts  are  as  follows: 

In  January,  1915,  William  A.  Burton  was 
employed  as  a  section  hand  by  the  defendant 
railway  company.  He  was  Injured  while 
assisting  in  hauling  ties  on  a  push  car  with 
a  motor  car  pulling  it,  the  accident  happen- 
ing near  Ravenna,  In  Miller  county.  Ark. 
The  push  car  was  loaded  with  about  80  ties. 
They  were  seasoned,  were  8  feet  long  and  7 
inches  thick.  The  plaintiff,  Elmer  Sherman, 
and  W.  M.  Whltworth,  the  section  foreman, 
were  going  out  to  unload  ties  at  the  time 
plaintiff  was  injured.    Elmer  Sherman  was 


riding  <m  the  rear  end  of  the  push  car,  and 
it  was  his  duty  to  bold  the  ties  on  the  push 
car.  Whltworth  was  operating  the  motor 
car.  Burton  was  sitting  on  the  back  end  of 
ttie  motor  car  about  2  feet  from  his  foreman, 
and  was  acting  as  braEeman. 

The  plalntitr  liimself  testified  substantially 
as  follows: 

The  push  car  was  attached  to  a  motor  car  in 
front  of  it  and  we  were  going  north  at  the  time 

1  received  my  injuries.  The  foreman  told  me 
to  disconnect  the  push  car,  which  was  connect- 
ed Ity  a  chain  to  the  motor  car.  The  foreman 
had  shut  off  his  battery  before  I  began  to  pull 
out  tiie  pin.  When  I  reached  over  to  pull  out 
the  pin  the  section  foreman  shoved  his  battray 
on.  This  caused  the  car  to  jump  or  jerk  vio- 
lently, and  I  was  thrown  down  between  the 
push  car  and  the  motor  car.  I  threw  my  iiand 
against  the  ties  in  order  to  keep  from  getting 
down  across  the  rails.  I  fell  down  l)etween  the 
tracks  and  the  car  of  ties  passed  over  my  body 
and  shoved  me  along  for  10  or  15  feet  right 
down  the  track.  '  The  car  ran  completely  over 
me. 

The  plaintifr  then  detailed  the  diaracter 
and  extent  of  his  injuries,  wlUtdi  will  be  stat- 
ed later  on  in  discussing  the  question  of  the 
alleged  ezcessiveness  of  the  verdict. 

S.  Q.  Heam,  a  cousin  of  the  plaintiff,  tes- 
tliied: 

I  saw  the  accident  at  the  time  the  plaintiff 
was  hurt  and  was  about  70  yards  away;  Sher- 
man was  on  the  rear  end  of  the  push  car  with 
his  back  to  the  motor  car;  Wiiitworth  was  driv- 
ing the  engine  to  the  motor  car  and  was  atwut 

2  feet  from  Burton;  the  exhaust  to  the  motor 
car  stopped  and  in  just  a  little  bit  started  up 
again;  then  I  saw  Burton  lying  on  the  track; 
the  push  car  had  passed  over  his  body. 

For  the  defendant  W.  M.  Whltworth  tes- 
tified as  follows: 

Burton  was  on  the  motor  car  with  me,  brak- 
ing, at  the  time  he  was  injured.  Elmer  Sher- 
man was  riding  on  the  i^ear  end  of  the  push  car 
and  was  holding  the  ties  on  it  When  we  got 
down  to  a  point  somewhere  between  60  and  100 
yards  of  the  place  where  I  wanted  to  stop^  I 
shut  the  batteries  off.  Burton  pulled  the  spike 
out  of  the  chain  that  coupled  the  cars  to- 
gether. He  then  stood  up  with  his  feet  towards 
the  push  car.  He  gave  the  push  car  a  shove^ 
and  this  gave  the  motor  car  a  start  He  then 
jumped  off  the  car  in  the  opposite  directicm  to 
whioi  it  was  going,  and  ttiis  caused  him  to  fall 
down.  The  power  was  not  on  the  motor  car  at 
the  time  be  fell.  It  liad  been  cut  off  and  the 
car  was  just  running  along  easy.  I  did  not 
start  up  the  motor  car  suddenly  and  did  not 
turn  on  the  power  just  before  Burton  got  off. 
I  had  instructed  Burton  to  stay  on  the  car 
until  we  got  to  where  we  were  going  to  unload 
ties.  There  was  no  Jerk  whatever  to  the  car 
at  the  time  plaintiff  was  Injured, 

Elmer  Sherman  testified: 

Whltworth  told  Burton,  when  they  got  down 
there  close  to  the  station,  to  pull  the  pin  out 
The  foreman  shut  off  the  power  so  the  chain 
would  give  slack  and  thus  enable  Burton  to  pull 
out  the  pin  and  uncouple  the  push  car  from  the 
motor  car.  Burton  uncoupled  the  push  car,  and 
then  got  up  and  stood  with  his  back  the  way 
the  motor  car  was  going.  At  the  time  he  step- 
ped off  the  push  car  was  a  rail  or  more  from 
the  motor  car.  A  rail  is  40  or  50  feet  long. 
There  was  no  power  in  the  motor  ear  when  Buiv 
ton  stepped  off  of  it  There  was  no  jericing  or 
jolting  of  it  I  was  looking  right  at  him  when 
he  stepped  off  and  could  see  him  until  the  push 
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oar  ran  otmt  him.    I  am  a  son-in-law  of  WUt- 
worth. 

OCher  evidence  will  be  stated  or  referred 
to  In  the  opinion.  The  jury  returned  a'  ver- 
dict for  Burton  In  tlie  sum  of  $1,500  and  the 
defendant  railroad  company  has  appealed. 

Read  ft  McDonongfa,  of  Ft.  Smith,  for  ai>- 
pellant  WUUam  H.  Arnold,  of  Xezarkana, 
for  appello}. 

HABT,  J.  (after  stating  the  facts  as  above). 
[1]  Counsel  for  the  defendant  asatgns  as  er- 
ror the  action  of  the  court  vtlth  relation  to 
certain  remarks  of  counsel  for  n^IntifT.  It 
appears  that  a  short  time  before  the  trial 
the  attorney  for  the  plaintiff  went  to  the 
scene  of  the  accident  and  took  certain  pboto- 
grapns  showing  the  motor  car  and  the  push 
car  on  the  tracks  as  they  were  at  the  time 
of  the  accident.  The  plaintiff  was  injured 
on  January  14,  1916.  During  the  first  part 
of  June  he  was  engaged  in  sawing  down  trees 
for  a  lumber  company.  An  agent  of  the  de- 
fendant made  arrangements  with  the  fore- 
man of  that  company  to  cause  plaintiS  to 
go  to  work  on  a  very  large  tree,  and  to  al- 
low blm  to  take  photographs  of  the  plaintiff 
while  so  engaged,  without  the  plalntlfl  being 
aware  of  his  doing  so.  The  photographs 
taken  by  the  defendant  were  introduced  in 
evidence,  and  the  plaintiff's  counsel  proved 
by  Burton  that  tbey  were  taken  without  his 
consent  or  knowledge  of  what  they  were  to 
be  used  for.  He  testified  that  the  foreman 
told  him  to  get  this  big  tree  out  of  the  way. 
Counsel  for  the  defendant  objected  to  this 
testimony.  Ck>unsel  for  the  plaintiff  stated 
that  he  wanted  to  show  that  it  was  a  "put- 
up  job."  Counsel  for  the  defendant  object- 
ed to  the  remarks  of  counsel  for  the  plaintiff, 
and  asked  for  a  continuance  of  the  cause. 
Counsel  for  tlie  plaintiff  explained  what  he 
meant  by  the  remarks ;  that  Is,  that  the  de- 
fendant had  taken  snapshots  of  the  plain- 
tiff while  at  work  in  helping  to  cut  down  a 
big  tree  without  the  knowledge  or  consent  of 
the  plaintiff,  and  that  these  photographs  were 
taken  for  the  purpose  of  being  used  at  the 
trial  of  the  case.  The  court  declined  to 
grant  a  continuance,  but  stated  to  the  jury 
that  he  withdrew  txom  their  consideration 
the  remarks  of  counsel  for  the  plaintiff  to 
the  effect  that  It  was  a  "put-up  job,"  refer- 
ring to  the  photograpba  The  court  ttten  per- 
mitted plaintiff  to  state  that  these  photo- 
graphs were  taken  without  any  knowledge 
or  ccmsent  on  his  part  that  they  were  to  be 
used  In  the  trial  of  the  present  case.  It  Is 
not  contended  that  the  photographs  as  taken 
by  the  defendant  do  not  correctly  represent 
the  plaintiff  as  he  was  engaged  in  helping 
to  cut  down  the  tree,  and  on  this  account 
it  is  contended  that  the  remarks  of  counsel 
were  prejudicial  to  the  rights  of  the  de- 
fendant. If  It  be  conceded  that  the  words 
"put-up  Job,"  as  used  by  counsel  for  the 


plaintiff,  have  a  meaning  of  wrongful  action 
on  the  part  of  the  defendant,  and  thus  were 
calculated  to  create  prejudice  against  the  de- 
fendant in  the  minds  of  the  jury ;  stUl  the 
action  of  the  court  In  excluding  these  re- 
marks from  the  Jury  had  the  effect  to  remove 
this  prejudice.  The  court  told  the  jury  not 
to  consider  these  remarks,  and  only  permit- 
ted the  plaintiff  to  testi^  that  the  photo- 
graphs were  taken  without  his  knowledge 
or  consent  that  tbey  were  to  be  used  in  the 
trial  otthe  Instant  case. 

[2]  Counsel  for  the  defendant  also  assign 
as  error  the  action  of  the  court  in  admitting 
tn  evidence  a  written  statement  of  the  plain- 
tiff. After  the  plaintiff  was  Injured  he  was 
carried  to  a  hospital  operated  for  the  benefit 
of  the  employes  of  the  defendant,  and  was 
attended  by  Dr.  Boyd.  Dr.  Boyd  was  a  wit- 
ness In  the  case,  and  first  testified  that  the 
plaintiff  stated  to  Mm  that  he  was  pulled 
off  the  motor  car  by  the  chain  which  coupled 
the  push  car  to  it  He  testified  that  the 
plaintiff  had  stated  to  him  in  substance  that 
the  chain  dragged  him  off  of  the  motor  car. 
The  doctor  took  a  written  statement  of  the 
plaintiff,  made  to  him  at  the  time  he  was 
brought  to  the  hospital.  The  physician  ask- 
ed the  plaintiff  the  following: 

"State  in  your  own  way  and  for  your  own 
benefit  just  how  tUa  happened?" 

And  the  plaintiff  answered: 

"I  was  on  the  motor  car  with  posh. car  at- 
tached to  motor  car  with  chain,  and  W.  M. 
Whit  worth  told  me  to  uncouple  the  push  car 
from  the  motor  car,  which  I  did,  when  Whit- 
worth  speeded  up  the  motor  car  and  jerked  me 
off  the  car." 

Tltis  wrtttaa  statement  of  plaintiff  was 
desired  to  be  put  In  evidence  by  his  counsel. 
Counsel  for  the  defendant  objected  to  Uiis, 
unless  the  statement  of  Dr.  Boyd,  which  was 
attached  to  it,  was  also  read  to  the  Jury. 
Among  other  things,  the  doctor's  statement 
contained  the  following; 

"Burton  aald  when  he  got  the  push  car  loose 
Whitworth  turned  on  speed  and  the  chain  drag- 
ged him  off  the  motor  car  and  ran  over  Um." 

After  some  controversy  between  counsel 
the  court  admitted  the  written  statement  of 
the  plaintiff,  and  also  the  statement  of  Dr. 
Boyd  just  referred  to.  We  think  an  examina- 
tion of  Dr.  Boyd's  testimony  as  a  whole 
shows  that  the  only  statement  ever  made  to 
him  was  the  written  one  signed  by  the  plain- 
tiff, referred  to  above.  And  we  think  that, 
when  the  whole  record  is  considered,  counsel 
for  the  defendant  agreed  that  the  written 
statement  Of  the  plaintiff  might  be  read  to 
the  jury  if  at  the  same  time  the  statement  of 
Dr.  Boyd  was  also  read  in  connection  with 
it  This  the  court  required  to  be  done.  There- 
fore no  error  could  be  predicated  upon  the 
court  doing  sometlilng  agreed  to  by  counsel 
for  the  defendant 

[3]  It  is  next  insisted  that  a  verdict  should 
have  been  directed  for  the  defendant  Ac- 
cording to  the  testimony  of  the  defendant 
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the  foreman  did  not  direct  plaintiff  to  pnll 
the  pin  for  the  purpose  of  uncoupling  the 
cars  at  the  time  be  was  injured,  and  did 
not  know  that  plaintiff  was  doing  so.  The 
foreman  testified  to  such  a  state  of  tacts,  and 
also  said  that  be  did  not  put  on  the  power 
Just  before  the  plaintiff  was  injured.  The 
foreman  also  stated  that  be  had  directed  the 
plaintiff  to  stay  on  the  motor  car  until  they 
got  to  a  place  where  they  wanted  to  unload 
the  ties,  but  that  the  plaintiff  had  got  off 
before  tiiat,  contrary  to  his  directions.  Of 
course  if  this  testimony  was  true  there  was 
no  liability  on  the  part  of  the  defendant;  and 
if  it  bad  been  undisputed,  the  court  should 
have  directed  a  verdict  for  the  defendant 
But  the  testimony  of  the  foreman  is  not  even 
fully  corroborated  by  ESlmer  Sherman,  his 
son-in-law.  He  corroborated  Wbitworth  to 
the  extent  that  there  was  no  Jolting  or  Jerk- 
ing of  the  motor  car,  and  also  said  that  the 
plaintiff  stepped  off  of  the  motor  car  himself 
with  his  back  to  the  way  the  motor  car  was 
running,  and  fell  on  his  back.  On  the  other 
band,  however,  he  testified  that  the  foreman 
told  Burton,  when  they  got  near  the  place 
where  they  Intended  to  unload  the  ties,  to 
pull  the  i^n  out  when  be  stopped  the  engine, 
and  for  the  plaintiff  to  get  off  and  help  blm 
(Sherman)  stop  the  push  car. 

In  this  last  respect  the  testimony  of  Sher^ 
man  Is  at  variance  with  that  of  Wbitworth. 
Whitworth's  whole  testimony  Is  flatly  con- 
tradicted by  that  of  the  plaintiff  himself. 
Accor'iing  to  the  testimony  of  the  plaintiff 
he  si^od  within  2  feet  of  Wbitworth,  and 
Wbitworth,  after  shutting  off  the  power,  di- 
rected him  to  pull  the  pin  before  the  cars  bad 
stopped;  that.  In  compliance  with  the  fore- 
man's direction,  be  did  so;  that  the  foreman 
then,  without  any  warning  to  him,  suddenly 
turned  on  the  power  on  the  motor  car,  caus- 
ing It  to  start  suddenly  with  a  violent  Jerk; 
and  that  this  caused  blm  to  be  thrown  back- 
ward and  to  fall  between  the  cars. 

According  to  this  testimony,  Wbitworth, 
knowing  the  plaintiff  was  in  a  dangerous 
position,  applied  the  batteries  of  the  motor 
car,  and  this  caused  it  to  Jerk  so  violently 
that  Burton,  fell  off  of  the  ear. 

The  testimony  of  the  plaintiff  is  corrobo- 
rated to  a  considerable  extent  by  the  testi- 
mony of  the  witness  Heam.  He  was  not 
near  enough  to  bear  Wbitworth  tell  plaintiff 
to  puU  the  pin,  but  he  says  he  saw  Burton 
sitting  about  2  feet  distant  from  Wbitworth 
on  the  motor  car.  He  also  stated  that  after 
the  power  was  shut  off  of  the  motor  car  it 
started  again,  almost  at  once,  and  that  be 
then  saw  the  push  car  run  over  the  plaintiff. 
He  contradicts  the  testimony  of  Sherman  by 
saying  that  the  latter  bad  bis  back  to  the 
motor  car  when  the  accident  happened. 

Thus  It  wlU  be  seen,  according  to  plaintiff's 
testimony,  be  acted  in  obedience  to  a  direct 
command  from  bis  foreman,  was  required  to 


act  promptly,  and  tbe  service  required  of  Mm 
was  such  as  to  demand  bis  exclusive  atten- 
tion. He  bad  no  time  for  observation  or  de- 
liberation. Under  these  circumstances  the 
question  of  tbe  negligence  of  tbe  defendant 
or  contributory  negligence  oil  tbe  plaintiff 
were  properly  Jury  questions. 

C!ounseI  for  the  defendant  also  assigns  as 
error  the  action  of  the  court  in  giving  and 
refusing  certain  lastructlons.  We  do  not 
deem  It  necessary  to  set  out  these  instruc- 
tions or  discuss  them  in  detaU.  We  bare 
carefully  read  and  considered  them  and  are 
of  tbe  opinion  that  tbe  respective  theories  of 
the  parties  to  tills  lawsuit  were  fully  and 
fairly  submitted  to  the  Jury. 

[4}  We  now  come  to  a  consideration  of 
what  we  deem  the  most  serious  question  In 
the  case,  and  this  is  the  alleged  excessivo- 
nees  of  the  verdict.  Tbe  Jury  returned  a 
verdict  In  plaintiff's  favor  for  $1,500,  and  It 
must  be  conceded  that  according  to  tbe  tes- 
timony introduced  by  tbe  defendant  that  that 
amount  is  excessive.  We  need  not  set  out 
the  evidence  on  tbe  part  of  the  defendant 
for  tbe  reason  that  tbe  excessiveness  of  the 
verdict  must  be  tested  by  tbe  evidence  on 
the  part  of  the  plaintlfl.  At  the  time  the 
plaintiff  was  injured  he  was  a  strong,  able- 
bodied  young  man,  22  years  of  age.  When 
be  started  to  faU  from  tbe  car  be  says  that 
be  saw  that  bis  shoulders  or  neck  were  about 
to  fall  on  tbe  rail,  and  that  be  threw  tUa 
hands  over  on  tbe  ties  to  keep  from  so  fall- 
ing, knowing  that  tbe  wheels  of  tbe  car 
would  sever  bis  bead  from  his  body;  that  be 
fell  on  the  track  between  the  rails,  and  that 
a  cogwheeH  of  tbe  push  car  pressed  down  on 
his  hip  and  dragged  blm  along  10  or  15  feet 
down  the  track;  and  that  he  lay  there  about 
30  minutes  bleeding  at  the  moutb  and  nos& 
Another  witness  testified  that  blood  was  com- 
ing from  bis  ears  when  he  was  picked  up. 
He  was  carried  to  a  hospital  and  remained 
there  only  a  few  days,  but  states  that  he  went 
home  because  tbe  physicians  there  did  not 
seem  to  be  treating  blm  properly ;  that  after 
he  went  home  be  was  not  able  to  do  any 
work  for  2  months;  that  he  spat  up  blood 
for  about  3  weeks,  and  that  bis  lungs  hurt 
him;  that  be  bad  to  bold  bis  bead  to  one 
side  and  could  not  turn  it  or  straighten  it 
up ;  that  be  hurt  all  of  tbe  time  and  could 
not  rest  any  for  5  weeks;  and  that  be  suf- 
fered a  great  deal  of  pain.  He  claimed  that 
he  was  not  able  to  work  much,  but  went  to 
work  because  be  did  not  have  any  means  of 
support,  and  felt  that  be  bad  to  do  what 
work  be  could.  At  tbe  trial  of  the  case  be 
testified  that  be  still  suffered  pain  from  tbe 
injury;  that  be  stlU  suffers  pain  In  tbe  small 
of  bis  back  when  he  lays  any  object  down  or 
picks  it  up;  and  that  he  has  at  times  par- 
ticularly severe  pains  between  his  shoulders. 

Giving  to  plaintUTs  own  testimony  its 
strongest  probative  force  and  considering  tbe 
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character  and  extent  of  Us  injuries  and  the 
suffering  endnred  bjr  him,  we  cannot  say  that 
the  verdict  of  the  Jury  is  excessive. 

It  follows  that  the  Judgment  miuit  be  at- 
flimed. 

On  Behearlng. 

[S]  The  chief  contention  of  counsel  for  ap- 
pellant was  that  the  evidence  did  not  warrant 
the  verdict  of  the  Jury.  In  his  brief  on  re- 
bearing  he  dttallenges  the  statement  of  facts 
made  by  the  court.  In  the  statement  of  facts 
Is  the  following: 

"When  I  reached  over  to  pull  out  the  pin  the 
section  foreman  shoved  his  battery  on;  this 
caused  the  car  to  jump  or  Jeiic  viol^tly  and  I 
was  thrown  down  between  the  push  car  and  tite 
motor  car." 

It  is  contended  by  counsel  that  there  is 
nothing  in  the  transcript  to  warrant  this 
statement  It  is  not  practical  in  an  opinion 
to  set  out  in  full  the  facta  as  they  appear 
In  the  transcript  Such  a  course  would  un- 
duly extend  the  length  of  every  opinion. 

Appellee  was  a  witness  in  his  own  behalf, 
and,  being  recalled,  testlQed  as  follows : 

"Q.  Tou  beard  the  testimony  of  Mr.  Sherman 
that  you  stepped  off  of  that  car  while  you  were 
facinf  the  push  car;  is  that  a  fact?  A.  No, 
air;  it  ain't  I  was  sitting  on  the  motor  car, 
upon  the  seat  on  the  west  side  of  it  on  the  mo- 
tor car,  right  on  the  comer  of  the  seat  and 
reached  over  and  pulled  this  pin  out  and  when 
I  polled  the  pin  out  be  started  the  batteries  on. 
O.  Go  aliead  and  tell  whether  voa  ste^qjted  oft 
the  car  when  you  were  facing  vae  push  car,  w 
not?  A.  I  was  sitting  on  this  seat  and  reached 
to  pull  the  pin  out  and  when  I  pulled  the  pin 
out  and  he  shoved  his  batteries  on  I  fell  right  on 
that  side  of  the  track,  and  throwed  that  hand 
on  tlie  ties  to  keep  from  falling  against  tlie  rail, 
and  the  car  of  ties  come  right  on  over  me.  Q. 
Who  put  on  the  batteries?  A.  The  section 
foreman.  Q.  What  was  his  name?  A.  Whit- 
worth." 

In  addition  to  this,  when  appellee  was  car- 
ried to  the  hospital  after  he  was  injured.  Dr. 
Boyd,  his  attending  physician,  asked  him  cer^ 
tain  questions  in  behalf  of  the  railroad  com- 
pany.   Among  them  he  asked  the  following: 

"State  in  your  own  way  and  for  your  own 
benefit  just  how  this  happened  T' 

And  appellee  answered : 

"I  was  on  the  motor  car  with  a  push  ear  at- 
tached to  the  motor  car  with  a  chain,  and  W. 
M.  Whitworth  told  me  to  uncouple  the  push 
car  from  the  motor  car,  which  I  did,  when  Whit- 
worth speeded  up  the  motor  car  and  jerked  me 
off  the  car." 

Dr.  Boyd  wrote  this  down  and  it  was  in- 
troduced in  evld^ioe  as  part  of  the  testimony. 
When  this  Is  considered  together  with  the 
evidence  given  by  appellee  on  ttie  witness 
stand,  we  think  the  court  was  fully  warranto 
ed  In  abbreviating  the  testimony  Into  the 
statement  diallenged  In  our  statement  of 
fiicts.  In  any  event,  under  the  state  of  the 
record  as  set  out  in  tills  motion  for  a  re- 
hearing, the  Jory  was  fully  warranted  in 
finding  that  when  the  foreman  shoved  his 
battery  on  and  the  plaintiff  was  thrown  from 
bis  seat,  the  car  Jerked  violently,  or  else  he 
would  not  have  been  thrown  fr<xn  his  seat 


The  plaintiff  testified  that  the  foreman  sbat 
off  the  battery  before  he  pulled  out  the  pin ; 
that  he  was  sitting  on  the  side  on  the  rear 
end  of  the  car  and  reached  over  to  pull  out 
the  pin ;  that  the  section  foreman  then  shov- 
ed his  battery  on  and  be  was  thrown  from  the 
car.  We  think  the  jury  might  infer  from 
the  fact  that  he  was  thrown  from  the  car 
that  ^  It  Jerked  violently  when  the  foreman 
threw  the  battery  on.  Howevo',  bis  state- 
ment made  to  the  pliyaiclan  was  a  part  of 
tlie  testimony,  and  in  it  be  states  that  the 
foreman  speeded  up  the  motor  car  and  Jerked 
him  off  of  the  car. 

The  motion  for  a  rehearing  will  be  doded. 


COMMONWEALTH  FARM  LOAN  CO.  et  aL 

V.  WALL  et  al.     (No.  184.) 
(Supreme  Court  of  Arkansas.     Feb.  14,  1916.1 

1.  PamoiPAi.  AND  AasHT  ®=>3  —  Extent  or 
Relations. 

Where  an  application  for  a  loan  designates 
an  intermediaty  as  the  agent  of  the  loan  com- 
pany and  the  company's  officers  call  him  Uieir 
local  correspondent,  and  he  frequently  procures 
loans  from  the  company,  which  always  pays  his 
commission,  and  his  instrnctionB  in  all  cases  are 
to  secure  the  relesse  of  prior  liens,  and  he  gives 
in  each  case  a  report  on  the  loan  of  which  the 
borrower  knows  nothing,  he  is  the  agent  of  the 
company,  and,  on  bis  misappropriation  of  the 
proceeds  of  the  loan  intrusted  to  him  to  satisfy 
prior  liens,  the  note  and  mortf^age  ezecnted  by 
the  applicant  for  the  loan  will  be  canceled. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  H  B-9,  11,  12;  Dec.  Dig. 
«=»8.] 

2.  PaiworPAi.  and  Aoknt  *=»106— LiABrLrrr 
TO  Teibo  Pkbson— AuTHoarrr  ov  Aobnt. 

Application  by  an  agent  of  a  loan  company 
of  the  proceeds  of  the  loan  in  satisfactimi  of 

Erior  liens,  was  within  the  apparent  scope  of 
Is  authority. 

[Ed.  Note. — For  other  cases,  see  Principsl  and 
Agent  Cent  Dig.  U  311,  312;  Dee.  Dig.  «=» 
106.] 

Appeal  from  Poinsett  Chancery  Court;  Ed- 
ward D.  Robertson,  Chancellor. 

Suit  by  John  Ander  Wall  and  another 
against  the  Commonwealth  Farm  Loan  Com- 
pany and  others.  From  a  decree  for  plain- 
tiffs, defendants  appeaL    Affirmed. 

Mayo  &  Maddox,  of  Harrisburg,  for  appel- 
lants. Lamb,  Caraway  &  Wheatley,  of  Jones- 
boro,  for  appellees. 

SMITH,  J.  Appellant  is  engaged  In  the 
business  of  making  farm  loans  and  had  as 
a  local  correspondent  or  agent,  at  Marked 
Tree,  Ark.,  one  Paul  Leatherwood.  On  Feb- 
ruary 20,  1813,  appellee  made  application, 
through  Leatherwood,  for  a  loan  of  $1,200, 
and  submitted  an  abstract  of  the  title  to 
his  property,  which  showed  the  existence  of 
two  liens,  one  in  favor  of  the  Chapman  & 
Dewey  Land  Company,  and  the  other  In  favor 
of  the  Marked  Tree  Bank  &  Trust  Company. 
Leatherwood  bad  formerly  been  the  cashier 
of  this  bank.    Notes  for  the  amount  of  the 
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loan  and  tbe  mortgage  Becaring  tbe  same 
were  executed  by  appellee  on  Marcb  Ttb, 
and  after  tbe  mortgage  bad  been  duly  record- 
ed- It  was  salt,  witb  tbe  notes,  to  appellant. 
Leatherwood  drew  a  common  customer's 
draft  on  tbe  appellant  for  tbe  amount  of  tbe 
loan,  made  payable  to  bimself,  but  tbe  pay- 
ment was  refused  by  appellant  on  presenta- 
tion. Tbereafter  a  draft  was  drawn  on  one 
of  tbe  company's  forma,  executed  by  appellee 
and  payable  to  bis  own  order  and  indorsed 
by  tiim  and  deUvered  to  Leatberwood  to  pay 
oft  tbe  prior  liens.  Tbis  draft  was  tben 
Indorsed  by  Leatberwood,  and  was  paid  upon 
presentation,  and  tbe  proceeds  tbereof  placed 
to  tbe  credit  of  Leatberwood  witb  tbe  Mark- 
ed Tree  Bank.  Leatberwood  cbecked  out 
tbe  money  for  otber  purposes,  and  tbe  prior 
Hens  were  never  discharged. 

Appellee  instituted  suit  praying  tbat  tbe 
notes  and  mortgage  in  appellant's  faror  be 
canceled  on  tbe  ground  tbat  no  considera- 
tion tberefor  bad  ever  passed,  or  tbat  be 
bave  Judgment  against  appellant  for  tbe 
amount  of  said  loan.  Tbere  was  an  answer 
and  cross-complaint  in  wbicb  a  foreclosure 
was  asked  on  account  of  appellee's  failure 
to  discbarge  tbe  prior  liens,  and  to  pay  In- 
terest. Upon  tbe  trial  a  decree  was  rendered 
canceling  said  mortgage  and  notes,  and  this 
appeal  bas  be«i.  prosecuted  from  tbat  de- 
cree. 

[1]  Tbe  parties  to  tbis  litigation  agree  tbat 
tbe  controlling  question  in  this  case  is  tbe 
one  of  fact:  Whose  agent  was  Leatberwood 
In  tbe  matter  of  tbe  payment  of  tbe  prior 
Hens  on  the  land  offered  as  security  for  tbe 
loan  ?  I  n  the  application  for  the  loan  Leather- 
wood  was  referred  to  as  "your  [appellant's] 
local  agent,"  and  be  was  referred  to  by  ap- 
pellant's officers,  who  testified  as  tbeir  "local 
correspondent,"  but  no  attempt  was  made  to 
differentiate  between  an  agent  and  a  corre- 
spond^t. 

Tbe  officers  of  tbe  appellant  company 
knew,  of  course,  of  the  outstanding  liens, 
and  tbat  it  was  anticipated  that  the  loan 
would  be  used  In  part  in  their  satisfaction, 
and  tbat  according  to  their  contract  these 
Items  were  to  be  discharged  before  tbe  loan 
was  Completed.  Appellant  company  knew, 
when  it  paid  tbe  draft,  that  Leatherwood 
was  tbe  last  Indorser,  and  In  the  usual  course 
of  business  tbe  money  would  pass  through 
bis  hands.  Tbere  is  notbing  about  tbe  trans- 
action to  indicate  any  imrpose  on  appellant's 
part  to  pay  appellee  the  entire  amount  of 
tbe  loan  and  then  trust  to  bis  honesty  to 
properly  apply  the  money.  Leatberwood  tes- 
tified tbat  be  bad  procured  numerous  loans 
from  appellant  company,  and  that  his  fees 
or  commissions  were  always  paid  by  it  and 
never  by  the  borrower,  and  that  bis  instruc- 
tions in  all  cases  were  to  secure  a  release 
and  satisfaction  of  all  prior  liens,  and  tbat 
in  making  these  loans  it  was  generally  neces- 
sary to  satisfy  some  prior  lien,  and  tbat  his 
n  was  to  deposit  tbe  draft  in  the  local 


bank  and  to  pay  off  the  prior  indebtedness 
by  checks  on  tbe  bank.  He  further  testified 
tbat  it  was  bis  duty  to  see  tbat  tbe  papem 
were  properly  executed,  and  that  be  was  re- 
quired to  submit  a  report  on  the  loan,  in 
which  be  gave  bis  opinion  on  the  applicantfs 
character  and  credit,  and  also  his  opinion 
on  the  desirability  of  the  loan.  The  appli- 
cant knew  nothing  of  this  report,  and  was 
not  supposed  to  see  it 

The  evidence  on  appellant's  behalf  was  to 
the  effect  that  it  bad  no  local  agents,  but 
only  local  correspondents,  and  tbat  the  duty 
of  these  correspondents  was  confined  to  sub- 
mitting applications  for  loans. 

The  cashier  of  tbe  bank  testified  tbat 
Leatberwood  had  negotiated  a  number  of 
loans,  and  tkat  bis  custom  was  to  attach  the 
mortgage  to  a  draft  drawn  on  appellant  for 
tbe  amount  of  tbe  loan,  and  deposit  the  draft 
for  collection  to  his  credit,  and  out  of  tbe 
proceeds  of  tbe  draft  to  pay  off  the  prior 
liens,  and  any  balance  to  the  borrower. 

Appellant  lays  stress  on  the  recital  in  the 
application  that  all  Hens  will  be  discharged, 
and  Insists  tbat  in  undertaking  to  do  this 
Leatberwood  was  the  agent  of  the  borrower. 
But  this  is  the  very  point  in  issue.  The 
agreement  was  not  that  appellee  would  dis- 
charge the  liens,  but  tbat  tbere  are  no  liens 
which  would  not  be  removed  before  tbe  loan 
was  completed.  Discussing  a  similar  ques- 
tion, the  Supreme  Court  of  Iowa  said: 

"As  to  McLean's  agreement  to  pay  off  the  pri- 
or mortgage,  it  is  clear  from  all  of  the  facts  and 
circumstances  that  that  amounted  to  no  more 
than  a  consent  on  McLean's  part  that  so  much 
of  the  money  loaned  as  was  needed  for  that  pur- 
pose sbonld  be  applied  in  satisfaction  of  the  ex- 
isting incumbrance  upon  hia  land.  We  do  not 
deem  that  statement  in  tlie  api^lication  as  of 
controlling  importance  in  determming  the  main 
question  as  to  whether  or  not,  in  receiving  tbe 
money,  Coleman  was  acting  for  McLean."  Mc- 
Lean V.  Ficke,  94  Iowa,  283,  62  N.  W.  753. 

In  31  Cyc.  p.  1222,  in  a  discussion  of  tbe 
principle  which  must  control  tbe  decision  of 
this  case,  It  was  said: 

"In  the  negotiation  of  loans  it  ia  often  difficult 
to  determine  whether  an  intermediary  is  tiie 
agent  of  the  borrower  or  of  the  lender.  Each 
case  must  be  decided  upon  its  own  particular 
circumstances.  If  a  person  desiring  a  loan 
makes  known  that  desire  to  one  who  applies  to 
a  money  lender  and  consummates  the  loan,  the 
intermediary  is  the  agent  of  the  borrower,  not 
of  the  lender.  So  if  the  borrower  in  a  written 
application  or  otherwise  expressly  makes  the 
intermediary  his  agent,  if  he  pays  the  a{[ent's 
commission  for  negotiating  tbe  loan,  or  if  he 
employs  the  intermediary  to  examine  the  title  to 
the  property  offered  as  secnrity  or  to  discharge 
prior  ineumbcances  thereon,  these  facts,  taken 
collectively  or  in  various  lesser  combinations, 
justify  an  inference  that  the  intermediary  is 
the  agent  of  the  borrower.  On  the  other  hand, 
if  a  money  lender  employs  the  intermediary  to 
negotiate  loans,  to  examine  the  title  to  proper- 
ty offered  as  security,  to  see  that  the  property 
is  discharged  from  prior  incumbrances,  to  pre- 
pare the  papers  and  see  to  the  execution  tiereof, 
to  pay  over  the  money  to  the  borrower,  or  to 
perform  other  services  in  regard  to  the  loan, 
these  facts,  taken  collectively  or  in  various  less- 
er combinations,  justify  an  inference  tbat  the 
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intermediary  fa  the  agent  of  the  lender.  If  the 
lender  pays  the  intermediary's  commission,  it 
tends  to  establish  on  agency  in  the  lender's  be- 
half;  and  if  the  service  is  performed  at  the  re- 
quest and  by  the  direction  of  the  lender,  pre- 
sumptively the  agent  is  his  agent,  even  though 
the  borrower  is  required  to  pay  for  the  service. 
However,  none  of  the  foregoing  facts  is  conclu- 
sive on  the  question  of  agency,  and  will  not  pre- 
clude the  alleged  principal  from  showing  that 
the  intermediary  was  actually  acting  as  the 
agent  of  the  other  party,  or  as  agent  of  each, 
but  for  different  purposes.  And  the  fact  that 
the  application  for  the  loan  recites  that  the 
intermediary  is  the  agent  of  the  borrower  is  not 
controlling,  if  the  facts  and  circumstances  are 
such  as  to  create  an  agency  in  behalf  of  the 
lender  as  a  matter  of  law." 

To  this  text  there  Is  the  following  note: 
"Whether  a  loan  agent,  who  retains  jwrt  of 
the  money  loaned  until  prior  incumbrances  are 
discharged,  acts  in  so  doing  as  the  agent  of  the 
lender,  or  of  the  borrower,  is  in  dispute.  Cer- 
tainly he  may  be  so  employed  by  the  borrower. 
But  when  the  agent  is  directed  to  retain  a  por- 
tion of  the  loan  until  the  prior  incumbrance  is 
discharged,  it  would  seem  that  he  does  so  for  the 
lender,  who  alone  is  interested  in  having  the  dis- 
charge before  be  ports  with  his  money.  Other- 
wise the  retention  of  the  money  seems  without 
meaning,  for  if  the  agent  acts  for  the  borcower, 
then  Us  possession  is  the  possession  of  his  prin- 
cipal, and  the  latter  may  demand  that  the  mon- 
ey be  paid  him  without  discharging  prior  claims 
against  the  property,  and  such  is  the  holding 
of  many  cases  [citing  cases].  But  there  are 
other  eases  that  hold  that  the  discharging  of 
tbe  prior  incumbrance  is  the  duty  of  the  owner 
of  the  property,  and  hence  in  attending  to  such 
discharge  the  agent  acts  for  him  [citing  cases]." 

Numerous  cases  are  cited  in  support  of 
these  conflicting  views.  We  will  not  under- 
take to  review  these  cases,  but  It  is  sufficient 
to  say  that  all  of  them  recognize  that  the 
controlling  question  is  the  one  of  fact:  For 
vfhom  was  the  agent  acting  in  the  particular 
transaction?  When  that  test  is  applied  here 
we  are  constrained  to  bold  that  Leatherwood 
was  appellant's  agent  In  the  satisfaction  of 
the  prior  liens. 

(2]  It  is  finally  insisted  that  the  proof  on 
appellant's  part  Is  to  the  effect  that  if  it  be 
said  that  Leatherwood  was  its  agent,  his 
agency  was  limited,  and  that  his  act  in  un- 
dertaking to  satisfy  the  prior  liens  was  be- 
yond the  apparent  scope  of  his  authority  in 
so  far  as  his  agency  for  appellant  was.  con- 
cerned. But  we  cannot  accept  this  view.  In 
the  case  of  American  Sales  Book  Co.  y.  Whit- 
alcer.  100  Ark.  360,  140  S.  W.  132,  37  L.  R.  A. 
(N.  S.)  91,  it  was  said  (to  quote  the  syllabus): 

"Where  an  agency  is  proved  without  show- 
ing its  extent,  the  agent  is  presumed  to  have  au- 
thority to  do  all  acts  necessary  to  carry  out  the 
particular  employment  in  which  he  is  engaged 
Of  the  principal. 

Leatherwood  was  unquestionably  appel- 
lant's agent  for  some  purposes,  and  the  only 
question  of  fact  here  is  the  extent  of  that 
agency,  and  we  are  constrained  to  find  that 
If  Leatherwood's  act  in  undertaking  tlie  sat- 
isfaction of  the  prior  liens  was  not  within 
the  actual  scope  of  his  authority,  it  was 
within  the  apparent  scope,  and  that  the  prin- 
cipal who  thus  held  him  out  must  sustain  the 


loss  resulting  from  his  infidelity  to  his  trust. 
People's  Life  Ins.  Co.  v.  Kohn,  100  Ark.  240, 
140  S.  W.  24;  Onk  Leaf  Mill  Co.  v.  Cooper, 
103  Ark.  TO,  146  S.  W.  130. 

The  decree  of  the  court  below  will  there- 
fore be  affirmed. 


NATIONAL  TRUST  &  CREDIT  CO.  r.  POLK 
et  ai    (No.  171.) 

(Supreme  Court  of  Arkansas.     Teb.  14,  1916.) 

1.  Evidence  <&=3408  —  Pabol  Evidence  Af- 
fecting Wbiting — Receipt. 

A  receipt,  signed  by  the  seller  of  a  mercan- 
tile business,  reading,  "Received  this  date  of  C. 
E.  S.  $12,268.86  in  full  payment  of  my  interest 
in  the  J.  M.  H.  stock  of  merchandise,  now 
known  as  J.  M.  H.  &  Co.,"  reciting  the  applica- 
tion of  the  payment,  was  open  to  contradiction 
by  oral  testimony,  ss  it  did  not  constitute  the 
only  evidence  of  the  contract  between  the  par- 
ties, being  merely  prima  fade  evidence  of  its 
own  recitals. 

[Ed.  Note. — For  other  cases,  See  Evidence, 
Cent  Dig.  H  1829-1842;  Dec.  Dig.  <S8>408.] 

2.  Payvbnt  «=»35— Receipt^Effect. 

Where  the  buyer  of  a  mercantile  business 
agreed  as  part  of  ue  price  to  pay  certain  debts 
of  the  seller's,  a  subsequent  receipt,  signed  by 
the  seller,  reciting  that  the  amount  named  there- 
in was  in  full  payment  of  the  price  of  the  busi- 
ness, did  not  release  the  buyer  from  his  obliga- 
tion. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  i  15 ;   Dec.  Dig.  <E=»35.] 

3.  ASSIBNMERTS  ^=9113— CONTRACT  FOB  BENE- 
FIT OF  Thibd  Person— Right  of  Actiom. 

The  buyer  of  a  mercantile  business,  who,  as 
part  of  the  price,  contracted  to  pay  debts  of  the 
seller,  was  Uable  to  the  assignee  of  the  seller's 
creditor. 

[Bd.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  i  192 ;  Dec.  Dig.  <&=>H3.] 

4.  Assignments  «=3l38— Oontxact  fob  Benk- 
RT  or  THiBn  Pexson-^Qusstion  for  Jubt. 

In  a  suit  by  the  assignee  of  a  creditor. of 
the  seller  of  a  mercantile  business  against  the 
seller  and  buyer,  question  whether  the  buyer  as- 
sumed payment  of  the  seller's  debt  as  part  of 
the  price  held  for  the  jury  under  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent.  Dig.  U  235-238;  Deo.  Dig.  «=5>138.] 

Api)eal  from  Circuit  Court,  Clay  County; 
J.  F.  Gautney,  Judge. 

Action  by  the  National  Trust  &  Credit 
Company  against  W.  D.  Polk  and  others. 
From  a  judgment  for  defendants,  plaintiff 
appeals.  Judgment  reversed  as  to  defendant 
Polk,  and  cause  remanded. 

F.  O.  Taylor  and  C.  T.  Bloodworth,  both 
of  Coming,  for  appellant  G.  L.  Daniel  and 
T.  J.  Crowder,  both  of  Coming,  for  appellees. 

McCULLOCH,  C.  J.  Appellant's  assignor, 
the  Marx-Oannt  Company,  was  a  creditor  of 
one  J.  M.  Hawks,  and  appellant  instituted 
this  action  against  W.  D.  Polk,  C.  B.  Skinner, 
and  the  Bank  of  Corning  (also  including  said 
J.  M.  Hawks  as  a  defendant),  to  recover  the 
amount  of  said  indebtedness  which  it  was  al- 
leged the  other  defendants,  as  a  part  of  the 
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consideration  for  tbe  pnrduuM  of  a  8to<dc  of 
merchandise  from  Hawks,  agreed  to  pay. 
Hawks  was  engaged  in  the  mercantile  busi- 
ness at  Coming,  Ark.,  and,  in  the  early  part 
of  the  year  1913,  sold  the  business  either  to 
Polk  or  to  Skinner  or  to  the  Bank  of  Coming; 
there  being  some  conflict  In  the  testimony  as 
to  which  of  said  parties  was  the  real  pur- 
chaser. It  Is  alleged  In  the  complaint  that 
the  sale  was  to  Polk,  and  that  the  latter 
agreed  with  Hawks,  as  a  part  of  the  purchase 
price,  to  pay  off  all  of  Hawks'  indebtedness 
pertaining  to  the  business.  Including  the  debt 
to  appellant's  assignor.  Each  of  the  defend- 
ants named  above,  except  Hawks,  filed  an  an- 
swer denying  that  there  was  any  agreement 
to  pay  the  debt  of  Hawks. 

[1]  There  was  a  trial  before  a  Jury,  and 
appellant  attempted  to  prove  by  Hawks  that 
the  sale  of  the  business  was  to  W.  T>.  Polk, 
and  that  the  latter  agreed,  as  a  part  of  the 
consideration,  to  pay  his  other  Indebtedness 
pertaining  to  the  business,  including  the  debt 
to  Marx-Gaunt  Company,  and  that  testimony 
was  sufficient  to  warrant  a  finding  to  that 
effect  On  the  cross-examination  of  Hawks, 
the  defendants  proved  that  he  had  signed  a 
certain  receipt  to  C.  B.  Skinner,  which  was 
introduced  in  evidence,  as  follows: 

"Coming,  Ark.,  IvXarcta  81,  1013. 

"Received  this  date  of  C.  I^  okinner,  twelve 
thousand  two  hundred  fifty-eight  and  "'/loo 
dollars  in  full  payment  of  my  interest  In  the  J. 
If.  Hawks  stock  of  merchandise,  now  known  as 
J.  M.  Hawks  &  Co.  The  a^ove  payment  has 
been  applied  as  follows:  Two  tliousand  six  hun- 
dred twenty-one  and  °<*/ioo  dollars  paid  to  Bank 
of  Corning  to  take  up  my  three  notes  for  the  W. 
F.  Barnes  stock  of  merchandise,  the  receipt  of 
which  notes  canceled  is  hereby  acknowledged, 
and  nine  thousand  six  hundred  thirty-seven  and 
"/loo  dollars  paid  to  the  Bank  of  Coming  to 
the  credit  of  my  account. 

"[Signed]    J.  M.  Hawks." 

The  defendants  Introduced  no  testimony, 
but  upon  their  motion  the  court  peremptorily 
Instructed  a  verdict  in  favor  of  the  defend- 
ants on  the  ground  that  the  receipt  consti- 
tuted a  written  contract,  which  was  the  sole 
evidence  of  the  agreement  between  the  par- 
ties, and  that  It  could  not  be  contradicted  by 
oral  testimony. 

Counsel  for  the  defendants  rely  upon  the 
case  of  Cache  Valley  Lumber  Co.  v.  Culver 
Co.,  93  Ark.  383,  125  S.  W.  430,  as  sustaining 
the  trial  court's  ruling;  but  we  are  of  the 
opinion  that  the  doctrine  of  that  case  does 
not  apply  to  the  facts  of  the  present  one.  In 
that  case,  there  was  a  written  assignment 
and  release  executed  by  the  Culver  Company 
to  the  Cache  Valley  Lumber  Company,  cov- 
ering "all  rights,  chosea  in  action,  credits  and 
demands"  of  the  assignor  against  the  as- 
signee, and  this  court  decided  that  oral  tes- 
timony was  not  admissible  to  establish  the 
fact  that  there  was  an  agreement  to  omit 
from  the  contract  a  certain  demand.  In  oth- 
er words,  the  release  In  that  case  was  held 
to  be  a  contract,  the  terms  of  which  could 


not  be  contradicted  by  oral  testimony,  and 
we  entertain  no  doubt  now  of  the  correctness 
of  that  decision.  In  the  present  case,  the  in- 
strument relied  on  is  nothing  more  than  a 
receipt  for  the  alleged  consideration  for  the 
purchase  of  the  stock  of  goods.  It  does  not 
constitute  the  sole  evidence  of  the  contract 
between  the  parties  as  to  the  transaction 
which  formed  the  basis  of  the  consideration 
for  which  the  money  was  paid.  The  receipt 
was.  In  other  words,  only  prima  fade  evi- 
dence of  its  recitals  and  could  be  contradicted 
by  other  testimony.  Qreer  v.  Laws,  56  Ark. 
37, 18  S.  W.  1038;  J.  H.  MaglU  Lumber  Co.  ▼. 
Lane-White  Lumber  Co.,  90  Ark.  426,  119  8. 
W.  822. 

[2,  3]  Hawks  testified  that  the  receipt  was 
executed  a  considerable  length  of  time  after 
he  had  made  the  sale  of  the  stock  of  goods 
and  business  to  Polk,  and  that  he  merely 
signed  it  at  the  request  of  Polk,  as  communi- 
cated to  him  by  Skinner.  If  it  be  true,  as  al- 
leged in  the  complaint  and  testified  to  by 
Hawks,  that  Polk  purchased  the  property  and 
agreed  as  a  part  of  the  consideration  to  pay 
certain  debts,  a  subsequent  receipt  signed  by 
Hawks,  and  reciting  that  the  amount  named 
therein  was  In  full  payment  of  the  price  of 
the  stock,  would  not  release  Polk  from  the 
obligation  of  his  contract  If  he  entered  Into 
the  contract  to  pay  other  debts  of  Hawks,  he 
is  liable  under  the  doctrine  announced  by 
this  court  in  Hecht  &  Imboden  v.  Caughron, 
46  Ark.  132. 

[4]  We  are  of  the  opinion  that  there  was 
sufficient  evidence  to  warrant  a  submission  <^ 
the  issue  to  the  Jury,  in  so  far  as  concerns 
the  alleged  liability  of  W.  D.  Polk.  There  is 
no  evidence  tending  to  show  that  an  agree- 
ment to  pay  tiie  debts  was  made  either  by 
the  Bank  of  Coming  or  by  Skinner,  and  no 
error  was  therefore  committed  as  to  them. 

No  question  has  been  raised  as  to  the  fail- 
ure of  appellant  to  make  its  assignor  a  party 
to  the  action,  the  cause  of  action  not  belns 
assignable  under  the  statute.  Kirby's  Digest, 
I  509 ;  Railway  y.  Camden  Bank,  47  Ark.  541, 
1  S.  W.  704. 

The  Judgment  is  reversed  as  to  W.  D.  Polk, 
and  the  cause  remanded  for  a  new  trial. 


JONES  V.  HOTT  et  aL    (No,  177.) 
(Supreme  Court  of  Arkansas.     Feb.  14,  1918.) 
Appeal  and  Ebeob  «=a007  —  Itecoan  —  Prb- 

SniCFTIONS. 

Where  the  decree  foreclosing  a  mortgage  re- 
cited that  the  cause  was  sabmitted  upon  certain 
pleadings,  the  bond,  deed  of  trust,  and  other  evi- 
dence, oral  and  written,  while  the  transcript 
contained  no  depoeitiona  or  written  evidenes 
other  than  die  note  and  deed  of  trust,  the  pie- 
sumption  on  appeal  was  that  the  other  evidence 
recited  in  the  decree,  but  not  made  part  of  the 
record,  sustained  the  decree. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |f  2899,  2911-29I«.  8673. 
3674,  3876,  3678;    Dec.  Dig.  «sj»9()7.] 
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Appeal  from  Arkansas  Chancery  Court; 
Jno.  M.  ElUott,  Chancellor. 

Action  by  John  G.  Hoyt,  trustee,  and  oth- 
ers, against  H.  T.  Jones.  From  a  decree  for 
plaintiffs,  defendant  appeals.    Affirmed. 

W.  N.  Carpenter,  of  De  Witt,  for  appel- 
lant Edwin  Pettlt  and  C.  E.  PetUt,  both  of 
Stuttgart,  for  appellees. 

HART,  J.  Appellees  Instituted  this  action 
In  the  chancery  court  against  appellant*  to 
foreclose  a  mortgage  on  real  estate.  Appel- 
lant filed  an  answer  and  cross-oomplalnt. 
The  chancellor  found  the  Issues  In  favor  of 
appellees  and  entered  a  decree  of  foreclosure. 
The  case  Is  here  on  appeal. 

Counsel  for  appellant  has  argued  before 
us  several  reasons  why  the  decree  should  be 
reversed,  but,  under  Uie  rules  of  the  court, 
we  cannot  consider  them.  The  decree  of  the 
chancellor  recites  that  the  cause  was  sub- 
mitted to  the  court  for  its  consideration  upon 
certain  pleadings,  naming  them,  "the  bond, 
deed  of  trust  referred  to  in  the  complaint, 
with  wlglnal  note  and  Interest  coupons 
therein  referred  to,  and  other  evidence,  oral 
and  written." 

No  bill  of  exceptions  was  filed  in  the  case, 
•nd  the  transcript  does  not  contain  any  dep- 
ositions or  written  evidence  other  than  the 
note  and  deed  of  trust  Under  the  settled 
rules  of  this  court,  where  the  decree  recites 
that  other  evidence  was  heard  by  the  court 
which  has  not  been  preserved  and  made  a 
part  of  the  record,  the  presumption  must  be 
that  such  evidence  sustains  the  decree. 
Dlerks  Lumber  &  Coal  Co.  v.  Cunningham, 
81  Ark.  427,  99  S.  W.  693 ;  Plrtle  v.  Southern 
Lumber  Co.,  98  Ark.  266,  135  S.  W.  908,  and 
cases  cited;  Bradley  Lumber  Co.  v.  Hamil- 
ton, 109  Ark.  1,  159  S.  W.  8S. 

The  decree  will  be  affirmed. 


SCOTT  et  aL  V.  CLEVELAND.    (No.  180.) 
(Supreme  Court  of  Arkansas.    Jan.  81,  1916.) 

1.  Appsai  AMD  Ebbob  «=9l067— Pbejttdioiai, 
EJbbob— Rkfusal  of  iNBTBtronoNa. 

In  the  absence  of  other  instructions  submit- 
ting an  issue,  the  refusal  of  correct  instructions 
submitting  the  issue  ia  prejndicial  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  C!ent  Dig.  I  4^9;  Dec.  Dig.  «=3l067; 
Trial,  Cent  Dig.  f  475.] 

2.  Bbokkrs  «=»88— Action  fob  Comassion— 

IirSTBDCTION. 

In  an  action  by  a  broker  for  a  commission, 
where  there  was  sufficient  evidence  to  warrant 
a  finding  that  although  defendants  contracted 
with  plaintiff  to  pay  him  for  procuring  a  pur- 
chaser, his  efforts  to  make  a  sale  failed,  and  the 
sale  to  the  same  party  was  finally  made  through 
another  broker,  with  whom  defendants  bad  made 
a  similar  contract  the  refusal  of  charges  that 
even  though  plaintiff  procured  the  buyer,  if  the 
second  broker  sold  to  faim  after  plaintiff  bad  fail- 
ed, verdict  should  be  for  defendants,  was  error. 
[Ed.  Note. — ^For  other  cases,  see  Brokers, 
Cent  Dig.  H  121,  123-180;   Dec.  Dig.  «=»88.j 


3.  Bbokebs  ®=»55— Rioht  to  Comvission, 

A  broker,  who  had  no  exclusive  agency  for 
the  sale  of  timber,  which  was  sold  by  another 
broker  to  a  buyer  whom  the  first  had  fmitlessly 
solicited  to  buy,  was  not  entitled  to  a  commis- 
sion from  the  owners,  as  was  the  second  broker. 
[Ed.  Note. — For  other  casei,  see  Brokers, 
Cent  Dig.  |t  82-84 ;  Dec.  Dig.  «=3>66.} 

4.  Affeai.  and  E>bbob  9=31069  —  EmoT  ov 
Decision— Law  or  Case. 

Where  the  opinion  on  former  appeal  held 
that  the  only  error  was  in  refusing  to  grant  a 
continuance,  and  did  not  discuss  the  instructions 
of  the  court,  while  it  did  not  appear  that  certain 
instructions  asked  and  refused  on  second  trial 
were  also  asked  and  refused  on  the  first,  the 
opinion  on  the  former  appeal  did  not  settle  the 
law  of  the  case  as  to  such  instructions. 

[Ed.  Note.— For  other  cases,  see  Appeal  ai^d 
Brror,  Cent  Dig.  fi  4370-4379;  Dec.  Dig.  «=» 
1099.] 

Appeal  from  Circuit  Court,  (3Iay  County; 
J.  F.  Qautney,  Judge. 

Action  by  Ed  Cleveland  against  Mlnta  L. 
Scott  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeaL  Reversed,  and 
cause  remanded. 

G.  B.  OllTer,  of  Coming,  for  appellants 
C.  T.  Bloodworth,  of  C!onilng,  for  appellee. 

Mcculloch,  C.  J.  This  is  an  action  In- 
stituted by  appellee  against  appellants  to  re- 
cover the  sum  of  $1,000  alleged  to  be  due  for 
commission  cm  the  sale  of  timber  standing 
on  the  lands  of  appellants  in  Clay  county. 
There  was  a  Judgment  in  favor  of  appellee 
for  the  full  amount  claimed.  The  case  was 
here  on  a  former  appeal  from  a  Judgment 
in  appellee's  favor,  and  we  reversed  the  cause 
on  account  of  the  error  of  the  court  in  re- 
fusing to  grant  a  continuance.  110  Ark.  9, 
160  S.  W.  868. 

Appellants  ownpd  a  tract  of  timber  land 
in  Clay  county,  and  were  seeking  a  purchaser 
for  the  timber.  It  was  finally  sold  to  Mr. 
T.  E.  Day,  of  Greensburg,  Ind.,  and  the  evi- 
dence, on  the  part  of  appellants,  tends  to 
show  that  the  sale  was  brought  about  by 
the  efforts  of  one  Fleetwood,  who  bad  been 
employed  by  appellants  to  find  a  purchaser 
and  make  the  sale.  A  commission  on  the 
sale  was  paid  to  Fleetwood.  Appellee  tes- 
tified that  appellants  made  a  trade  with 
blm  to  find  a  purchaser  at  a  stipulated 
price,  and  that  he  negotiated  the  sale 
to  Day.  It  appears  from  his  testimony  that 
he  began  negotiations  in  January,  1911,  and 
the  undisputed  testimony  shows  that  the  sale 
to  Day  was  not  consummated  until  December 
6,  1911.  Appellants'  testimony  tends  to  es- 
tablish the  fact  that  they  made  no  contract 
with  appellee  except  one  to  pay  him  a  small 
sum  to  show  the  timber  to  Day  when  he  came 
down  to  inspect  it,  and  that  the  sale  was 
finally  made  through  the  efforts  of  Fleet- 
wood, to  whom  a  commission  was  paid. 

Ai^ellants  requested  the  court  to  give  the 
following,  among  other,  instructions,  which 
were  refused : 
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"2.  Even  though  you  should  find  from  the  evi- 
dence that  plaintiff,  through  Bleetwood,  procur- 
ed the  man  who  finally  pnrcfaased  the  timber, 
yet  if  yon  further  find  that  the  man  procured 
refused  to  buy  the  timber  at  the  price  asked, 
but  later,  after  the  time  of  James  had  expired, 
was  solicited  by  "Fleetwood,  and  that  Fleetwood 
then  had  the  agency  to  buy  the  timber  at  a  low- 
er price  and  consummated  the  trade  through 
Fleetwood,  then  plaintiff  would  not  be  entitled 
to  any  commission,  and  you  will  find  for  the 
defendants. 

"3.  If  you  find  from  the  evidence  that  Cleve- 
land did  not  have  a  contract  with  the  defend- 
ants, and  that  Fleetwood  procured  Day  to  pur- 
chase said  property,  or  that  Cleveland  failed  to 
induce  Day  to  purchase  the  property,  that  Day 
went  away  without  purchasing  the  property, 
that  later  he  took  the  matter  of  purchase  up 
with  Fleetwood,  and  that  Fleetwood  induced 
Day  to  purchase,  that  Fleetwood  was  the  agent 
of  defendants  in  making  the  gale,  and  plaintiff 
was  not  such  agent,  then  you  will  find  for  de- 
fendants." 

[1-3]  There  were  no  other  instructions  sub- 
mitting that  precise  issue  to  tbe  Jury,  and 
If  those  Instructions  were  correct  it  was  prej- 
udicial error  to  refuse  them.  We  are  of  the 
<^inlon  that  those  instructions  should  have 
been  given,  for  there  was  sufficient  evid^ice 
to  warrant  a  finding  that,  notwithstanding 
the  fact  that  appellants  entered  Into  a  con- 
tract with  appellee  to  pay  him  a  commission 
for  procuring  a  purchaser,  appellee's  efforts 
to  make  the  sale  to  Day  had  failed,  and  that 
the  sale  was  finally  made  through  Fleetwood, 
with  whom  appellants  had  also  made  a  sim- 
ilar contract  It  is  not  contended  by  appel- 
lee that  he  had  an  exclusive  agency  for  the 
sale  of  the  timber,  and  if,  as  contended  by 
appellants,  the  sale  was  made  through  Fleet- 
wood, the  latter  was  entitled  to  the  commls- 
don.  Murray  v.  MiUer.  112  Ark.  227,  166 
S.  W.  636. 

[4]  It  Is  Insisted  that  the  law  of  the  case 
is  settled  by  the  former  'opinl<»i,  where  it 
was  held  that  the  only  error  committed  by 
the  trial  court  was  In  refusing  to  grant  a 
continuance.  The  Instructions  of  tbe  court 
were  not  discussed  in  the  former  opinion, 
nor  does  it  appear  that  these  two  instructions 
were  asked  and  refused  on  the  former  trial. 
It  cannot  therefore  be  said  that  the  law  on 
this  phase  of  the  case  had  been  settled  by  the 
former  opinion,  and  the  question  is  now  pre- 
sented for  decision. 

EV>r  the  error  in  refusing  to  give  the  in- 
structions set  forth  above,  the  Judgment  is 
reversed,  and  the  cause  remanded  for  a  new 
trial. 


KOTAIi  INS.  CO.  OP  LIVERPOOli  v.  MOR- 
GAN.    (No.  120.) 

(Supreme  Court  of  Arkansas.    Jan.  24,  1016.) 

1.  Appeal  and  Erbob  «s»1(X>2— Questions 
OP  Fact— Conflicting  Evidence— Conclu- 
siveness. 

A  finding  of  the  jury  based  ou  conflicting 

evidence  will  not  be  disturbed  on  appeal. 
[Ed.  Note. — ^For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  S|  3935-3937 ;   Dec.  Dig.  «=> 

1002.1 


2.  Insurance  «=a336  —  FoBrarruRE  —  Iw- 

VENTOBT. 

Where  a  dause  in  a  fire  insurance  policy 
on  lumber  provided  that  unless  an  inventory 
had  been  taken  within  12  calendar  months  prior 
to  the  date  of  the  policy,  the  assured  should 
take  such  inventory  within  30  days  of  the  issu- 
ance of  the  policy,  an  inventory  which  gave  the 
dimensions  of  the  lumber  and  stated  the  total 
number  of  feet  in  each  pile,  but  did  not  diow 
the  dimensions  of  the  piles,  was  a  sufBdent 
compliance  with  the  terms  of  the  policy  under 
the  statute  which  requires  only  a  substantial 
compliance  with  the  terms  of  an  insurance  pol- 
icy. 

[Ed.  Note. — Far  other  «aaes,  see  Insurance, 
Cent  Dig.  a  852,  853;    Dec.  Dig.  «=3385.] 

3.  Insu&anck   4=333o   —   Bbxaoh   op  Wab- 

BANTY. 

The  failure  to  itemize  a  small  portion  of  a 
total  amount  of  lumber  did  not  amount  to  a 
breach  of  warranty  with  regard  to  taking  tbe 
inventory  required  by  a  fire  insurance  policy. 
[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {§  852,  853;   Dec.  Dig.  <8=»335.] 

4.  Insubance  $=9335 — Fobfeitxtbb — KEEPiira 
OF  Books. 

Where  a  fire  insurance  policy  re'quired  the 
assured  to  keep  a  set  of  books  showing  a  com- 
plete record  of  business  transacted  from  the 
date  of  the  inventory,  and  the  assured  exhibited 
boolcs  showing  an  itemized  scale  of  the  logs 
sawed  and  the  original  invoices  showing  the 
amount  of  lumber  sold  and  shipped  out  and  the 
testimony  was  that  it  is  a  rule  among  sawmiU 
men  that  lumber  will  run  on  the  average  of 
about  20  per  cent,  more  than  logs  scale,  there 
was  a  substantial  compliance  with  the  terms 
of  the  policy  as  required  by  the  statute. 

[Ed,  Note.— For  other  cases,  see  Insurance, 
Cent   Dig.   {|  852,  853;    Dec.   Dig.   <S=335.] 

6,  Insubance    ®=»375 — ^Fobfsiiubb — Pbinci- 
PAL  AND  Agent. 

Where  the  agent  of  an  insurance  company 
promised  to  make  a  proper  indorsement  on  a 
fire  insurance  policy  covering  lumber  to  prevent 
the  forfeiture  on  account  of  a  chattel  mortgage, 
tbe  fact  that  he  was  the  cashier  of  the  bank 
which  was  executing  tbe  mortgage  did  not  pre- 
vent his  waiver  team  binding  the  insntance  com- 
pany. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  948-951,  95e-966;   Dec.  Dig.  «=» 

Appeal  from  Circuit  Court,  Ouachita  Cotm- 
ty :  Chas.  W.  Smith,  Judge. 

Action  by  Earl  Morgan  against  the  Royal 
Insurance  Company  of  Liverpool.  From  a 
verdict  for  the  plaintiff,  defendant  appeals. 
Affirmed. 

H.  S.  Powell,  of  Oamdoi,  for  appellant. 
Oaughan  &  Slfford,  of  Camden,  for  appellee. 

McCTJLLOCB,  O.  J.  This  is  an  acticm  on 
a  fire  Insurance  policy  issued  by  appellant 
insurance  company  to  appellee  on  a  stock  of 
yellow  pine  lumber.  The  amount  of  the 
policy  is  $4,500,  and  It  is  alleged  that  at  the 
time  the  fire  occurred  the  stock  of  lumber 
consisted  of  350,000  feet,  whidht  was  all 
destroyed. 

[1]  The  verdict  in  appellee's  fiivor  was 
for  the  sum  of  $4,000.  Appellant  defended 
on  the  ground  that  there  were  various  for- 
feitures of  the  policy,  which  will  be  discuss- 
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«d  in  detail  later,  and  aleo  that  t^bere  were 
only  65,000  feet  of  lumber  destroyed.  There 
]b  a  sharp  conflict  In  the  tegtlmony  aa  to  the 
amount  of  Itunber  on  hand  at  the  time  the 
flr«  occurred,  the  a^ellant  having  adduced 
proof  tending  to  show  that  It  was  only  65,000 
feet,  whereas  the  testimony  of  the  appellee 
himself  and  the  witnesses  he  introduced 
tends  to  show  that  there  was  more  lumber  on 
hand  than  that  claimed  in  the  complaint,  or 
about  that  quantity.  There  being  a  conflict 
In  the  testimony  on  that  issue,  we  must 
treat  the  verdict  of  the  Jury  as  having  settled 
it  in  appellee's  favor. 

The  first  contention  is  that  there  was  a 
forfeiture  by  reason  of  the  failure  of  the 
assured  to  make  an  inventory  in  accordance 
with  the  requirements  of  the  policy,  which 
provided  that,  "unless  an  inventory  has  been 
taken  within  twelve  calendar  months  prior 
to  the  date  of  the  policy,  the  assured  should 
take  such  Inventory  within  thirty  days  of 
the  issuance  of  the  policy";  otherwise  the 
IMlicy  should  be  void.  Appellee  exhibited  to 
the  }ui7  what  purported  to  be  an  Inventory 
of  all  the  stock  of  lumber  on  hand,  which 
said  lnvent(»y  at^eared  to  have  been  taken 
on  the  25th  day  of  August,  1913,  within  the 
80  days  after  the  Issuance  of  the  policy, 
and  he  testified  that  he  took  that  Inventory 
<m  the  date  named.  In  other  words,  his  tes- 
timony was  suflldent  to  warrant  a  finding 
that  the  Inventory  exhibited  was  taken  with- 
in 30  days,  and,  while  there  are  some  in- 
dications about  the  date  of  the  Inventory 
which  might  have  warranted  the  Jury  in 
finding  that  it  was  not,  in  fact,  taken  at 
that  time,  yet  the  jury  has  credited  the  tes- 
timony of  aiqpellee  and  found  In  his  favor 
on  that  issue ;  so  we  must  treat  the  Issue  as 
settled  by  the  verdict. 

in  It  is  insisted  that  the  inventory  Is  not 
sufl9clent  to  constitute  compliance  with  the 
terms  of  the  policy,  even  though  It  was  tak- 
en within  30  days.  The  inventory  gives  the 
dimension^  of  the  lumber  In  each  pile,  and 
states  the  total  number  of  feet  in  each  pile, 
but  it  does  not  show  in  any  way  the  dimen- 
sions of  the  piles,  and  It  is  contended  that 
that  is  an  essential  omission;  for  without 
that  information  the  adjuster  for  the  insur- 
ance company  could  not  verify  the  accuracy 
of  the  items  set  forth.  We  think  that  it  is 
a  strained  <»>ntention  to  say  that  the  inven- 
tory is  not  Buffldent  on  that  account.  Es- 
pecially is  that  true  in  construing  It  In  the 
light  of  our  statute,  which  only  requires 
substantial  compliance  with  the  terms  of  a 
policy. 

[3]  jRieFe  Is  one  item  on  the  inventory, 
however,  which  Is  not  specific,  as  stated 
above,  and  that  is  an  item  of  40,000  feet  of 
lumber  described  as  being  on  the  tram.  The 
Inventory  showed  622,000  feet  of  lumber  OQ 
hand  at  that  time,  and  that  part  which  was 
not  itemized  was  intly  a  small  portion  of 
the  whole.    It  was  shown  that  it  was  lumber 


lying  in  bulk  near  the  tramways,  which  could 
not  be  conveniently  measured,  and  we  are  of 
the  opinion  that  the  failure  to  Itemlee  that 
small  portion  of  the  total  amount  of  lumber 
does  not  amount  to  a  breach  of  the  warranty 
with  regard  to  taking  Inventory.  We  have 
said,  it  Is  true,  that  a  mere  summary  does 
not  c(Histitute  an  Inventory  (Arkansas  Mu- 
tual Fire  Ins.  Co.  v.  Woolverton,  82  Ark.  476, 
102  S.  W.  226 ;  Arkansas  Ins.  Co.  v.  Luther, 
85  Ark.  579,  109  S.  W.  1022),  but  this  is 
more  than  a  summary;  for  it  purports  to 
give  the  Items  and  the  aggregate  number  of 
feet  of  each  pile  of  lumber,  except  that  por- 
tion which  was  lying  on  the  trams. 

[4]  It  is  next  contended  that  there  was 
a  breach  of  the  policy  on  account  of  the  fail- 
ure of  the  assured  to  keep  a  set  of  books 
showing  a  complete  record  of  the  business 
transacted,  "Including  all  purchases,  sales 
and  shipments,  both  cash  and  credit,  from 
date  of  inventory."  Appellee  exhibited  books 
showing  an  itemized  scale  of  the  logs  which 
were  sawed  into  lumber  and  placed  on  the 
yards  subsequent  to  the  taking  of  the  original 
Inventory,  but  It  is  not  contended  that  any 
record  was  kept  of  the  lumber  put  out  on  the 
yard  after  the  said  inventory  was  taken. 
The  original  invoices  were  kept  In  connection 
with  those  books  showing  the  amount  of  lum- 
ber sold  and  shipped  out.  The  testimony 
shows  that  the  rule  among  sciwmUl  men  is 
that  the  lumber  will  run  on  an  average 
about  20  per  cent,  more  than  the  logs  scale. 
While  there  were  no  entries  showing  the 
amount  of  lumber,  the  books  showing  the  logs 
scale,  when  considered  in  the  light  of  avail- 
able Information  concerning  the  average 
amount  of  lumber  which  will  be  produced  ac- 
cording to  .the  standard  scale  of  logs,  af- 
fords sufficient  means  for  ascertaining  the 
amount  of  lumber  on  hand.  It  is,  In  other 
words,  substantial  compliance  with  the  terms 
of  the  iMllcy,  and  that  is  all  that  the  stat- 
utes of  this  state  require.  It  Is  not  essential 
that  the  books  be  absolutely  accurate,  nor  that 
the  books  themselves  must  show  all  the  in- 
formation available,  sufficient  to  enable  the 
adjuster  to  ascertain  the  precise  amount  of 
lumber  on  hand.  We  are  therefore  of  the 
opinion  that  the  Jury  were  warranted  in 
finding  that  the  record  of  the  logs  scaled,  to- 
gether with  the  Invoices  showing  the  amount 
of  shipments,  constituted  compliance  with 
the  clause  pf  the  policy  requiring  books  to 
be  kept  presenting  "a  complete  record  of  the 
business  transacted,  Including  all  purchases, 
sales  and  shipments,  both  for  cash  and 
credit."  Queen  of  Arkansas  Ins.  Co.  v. 
Forllnes,  94  Ark.  227,  126  8.  W.  719. 

It  is  also  urged  as  grounds  for  forfeiture 
that  the  assured  failed  and  refused  to  de- 
liver his  books,  invoices,  eta,  to  the  agent 
of  the  company  for  Inspection,  as  provided 
by  the  iwlicy.  The  testimony  of  the  ad- 
juster is  to  the  effect  that,  when  he  went 
to  Steph^ts,  Ark.,  to  adjust  the  loss,  he  re- 
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quested  appellee  to  bring  his  books  to  tlic 
cooatliig  room  of  the  bank  at  that  place  for 
hiB  inspection,  but  that  appellee  declined  to 
do  that,  and,  on  the  contrary,  invited  htm  to 
go  down  to  hla  (appellee's)  home  to  Inspect 
the  books.  He  stated  that  appellee  furnish- 
ed him  only  an  inventory  which  jmrported 
to  have  been  taken  on  April  20,  1914.  Ap- 
pellee testified  that  the  adjuster  asked  him 
if  he  kept  books,  and  that  be  answered  in 
the  aifirmative,  and  told  him  that  the  books 
were  at  his  office,  but  that  the  adjuster  did 
not  ask  to  see  them.  The  jury  passed  on 
the  question  whether  or  not  there  was  a  fail- 
ure to  deliver  the  books  and  other  papers  to 
the  adjuster  for  inspection,  and  the  rerdict 
Is  conclusive  of  that  issue. 

The  next  contention  is  that  there  was  a 
forfeiture  because  of  false  statements  in  the 
proof  of  loss  with  respect  to  an  unrecorded 
chattel  mortgage  on  the  lumber,  and  also 
with  respect  to  a  considerable  lot  of  lumber 
which  it  was  claimed  belonged  to  a  Mr.  Holt. 
It  is  sufficient  to  say  In  response  to  that, 
however,  that  there  was  evidence  showing 
that  the  statement  was  not  false,  but  was 
made  in  good  faith  under  the  belief  that  the 
lumber  delivered  by  Holt  belonged  to  appel- 
lee, and  that  the  mortgage  had  been  released. 
In  fact,  there  Is  enough  testimony  to  warrant 
a  finding  ttiat  all  of  the  lumber  belonged  to 
appellee,  that  Holt  had  sold  and  delivered  it 
to  him,  and  that  the  chattel  mortgage  whidi 
appellee  had  executed  on  the  property  had 
been  released. 

[I]  Another  issue  in  the  case  was  whettier 
or  not  the  policy  was  avoided  by  the  execu- 
tion of  the  chattel  mortgage.  Daring  the  life 
of  the  policy,  and  before  the  fire,  appellee 
executed  a  chattel  mortgage  on  the  lumber  to 
a  bank  to  secure  an  indebtedness  of  $2,000. 
Appellant's  agent,  who  had  authority  to  issue 
policies  and  make  Indorsements  of  consent 
thereon,  and  to  coUect  premiums — the  agent 
who  issued  this  particular  policy  to  appellee 
— ^was  the  caaliler  of  the  bank  to  which  the 
chattel  mortgage  was  given.  The  agent  was 
present  with  the  directors  of  the  bank  at  the 
time  the  mortgage  was  executed,  and  the  evi- 
dence shows  that  he  was  Instructed  to  make 
the  proper  indM-sements  on  the  policy,  and 
tliat  the  agent  agreed  to  do  so.  There  is 
some  confiict  in  the  testimony  as  to  Just  what 
was  said  on  that  occasion,  but  the  testimony 
warranted  the  Inference  that  the  language 
used  on  the  occasion  was  understood  by  the 
agent  to  be  a  request  that  the  proper  indorse- 
ment be  made  on  the  policy  to  prevent  a  for- 
feiture, and  that  he  agreed  to  do  that  The 
evidence  Is  undisputed,  in  fact,  that  the 
agent's  conduct  on  that  occasion  amounted  to 
a  promise  to  make  a  proper  indorsement  on 
the  policy  to  prevent  a  forfeiture,  and  it  Is 
therefore  unnecessary  to  discuss  the  assign- 
ments of  error  with  respect  to  the  instruc- 
tions on  that  issue.    The  agent,  it  Is  true,  was 


also  the  agent  of  the  bank,  but  that  does  not 
prevent  his  waiver  from  binding  the  Insiir- 
ance  company.  The  loss  payable  clause  was 
not,  in  fact,  indorsed  on  the  policy,  and  there- 
fore there  is  no  question  in  the  case  of  the 
bank  being  entitled  to  recover  anything.  We 
have  only  to  deal  with  the  question  of  for- 
feiture on  account  of  the  mortgage  being  ex- 
ecuted without  consent  of  the  company.  It 
is  not  Important  whether  or  not  there  was  a 
loss  payable  clause  indorsed  on  it,  but  the 
question  is  whether  the  company,  through  its 
agent,  manifested  Its  consent  That  being 
true,  it  is  unimportant  to  consider  whether  or 
not  the  agent  of  the  company  was  also  tbe 
agent  of  the  bank ;  for,  as  befbre  stated,  tbat 
did  not  lessen  the  binding  force  of  his  con- 
duct as  a  representative  of  tbe  Insurance 
company.  The  subject  of  insurance  agents 
acting  in  dual  capacities  la  thoroughly  dis- 
cussed in  the  recent  case  of  Milwaukee  Me- 
chanics' Ins.  Oo.  V.  Fuquay,  179  S.  W.  497. 

The  only  other  assignment  of  error  which 
we  deem  it  necessary  to  mention  Is  tbat 
which  rdates  to  testimony  of  witnesses  ad- 
duced by  appellee,  giving  an  estimate  of  tbe 
amount  of  lumber  on  hand.  Appellant  In- 
troduced the  same  character  of  evidence  tend- 
ing to  show  that  there  was  only  a  small 
amount  of  lumber  on  hand  at  the  time  the 
fire  occurred,  and  this  testimony  was  intro- 
duced by  appellee,  not  only  to  show  that  ap- 
pellant's estimate  was  not  correct  but  also 
for  the  purpose  of  corroborating  appellee's 
claim  as  shown  by  his  books  and  inventories 
of  the  amount  of  lumber  on  hand. 

There  are  very  numerous  assignments  of 
error  with  respect  to  the  giving  and  ref  uslns 
Of  Instmctions,  but  we  are  at  the  opinion 
tbat  tbe  dlq^uted  Issues  were  sent  to  the  Jnij 
on  proper  Instructions,  and  that  the  verdict 
of  the  Jury  is  supported  by  sufficient  erii- 
dence. 

Judgment  affirmed. 


BIXLER  T.  TAYLOR  et  al.    (So.  185.) 

(Snprtme  Court  of  Arkansas.    Feb.  14,  1916.) 

Justices  or  the  Peace  ®=3l94 — Cebttorabi— 

Resobt  to  RnncDT  bt  Appeai>-Statute. 

Under  KJrby'B  Dig.  f  4666,  providing  tha 

nuisites  for  an  appeal  from  the  Judgment  of 
ustice,  where  an  unserved  defendant  elected 
to  appeal  from  a  justice's  judgment  against 
bim,  and  took  tbe  necessary  actioa  for  the 
purpose^  filing  his  affidavit  and  prayer  for  an 
appeal,  though  failing  to  give  a  sapersedeaa 
bond  as  required  by  the  justice,  he  became  a  par- 
ty to  tbe  proceeding,  the  affidavit  and  prayer 
for  appeal  being  his  appearance,  so  that  his 
remedy  thereafter  was  by  appeal  and  not  by 
certiorari  to  quash  the  judgment 

[Ed.  Note.— For  other  cases,  see  Justices  ct 
the  Peace,  Cent.  Dig,  §|  774,  776;  Dec.  Digi 
<8=>194.} 

Appeal  from  Circuit  Court,  Conway  Comt- 
ty;  Hugh  Basham,  Judge. 

Action  by  William  M.  Taylor  and  otlierfl 
against  Miles  F.  Bixier.     There  was  judg- 
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went  tor  plalntUEs  In  Justice's  court,  and  to 
quash  it  defendant  brought  certiorari.  From 
a  Judgment  denying  her  prayer,  defendant 
appeals.    Affirmed. 

Hlnton  &  Bogers,  of  Little  Bock,  for  ap- 
pellant Sellers  &  Sellers,  of  MorrUt(m,  for 
appeUees. 

SMITH,  J.  This  Is  a  proceeding  by  cer- 
tiorari to  quash  the  Judgment  of  a  Justice  of 
the  peace  upon  the  ground  that  It  was  ren- 
dered without  serrloe  having  been  preTlously 
had.  Upon  the  trial  In  the  court  below  there 
was  evidence  which  tended  to  support  the 
allegations  of  the  petition  for  the  writ,  and 
there  was  likewise  evidence  to  the  effect  that 
the  defendant  appeared  by  an  attorney  in 
fact  at  the  Justice  trial  and  defended  the 
suit  there.  Th«re  is  also  evidence  to  the  ef- 
fect that  this  attorney  in  fact  had  no  au- 
thority to  so  appear.  It  is  undisputed,  bow- 
ever,  that  after  the  rendition  of  the  Judg- 
ment by  the  Justioe  of  the  peace  an  affidavit 
In  proper  form  was  prepared  and  filed  with- 
in the  time  limited  by  law  for  an  appeal  to 
the  circuit  court,  but  the  Justioe  did  not  file 
the  transcript  required  by  law  for  the  reason, 
as  stated  by  the  Justice  of  the  peace,  that  no 
bond  for  appeal  was  made  nor  were  the 
coets  paid.  This  appeal  was  abandoned  by 
appelant,  who  was  the  defendant  below,  and 
he  now  seeks  by  this  proceeding  to  vacate  the 
Judgment  against  him.  Appellant  had  the 
right  to  prosecute  an  appeal  from  the  Judg- 
ment of  the  Justice  court,  although  he  was 
not  required  to  do  so,  if  the  allegatlona  of 
bis  petition  for  the  writ  of  certiorari  are 
true.  But  when  he  elected  to  appeal  and 
took  the  necessary  action  for  that  purpose 
under  the  statute,  he  thereby  became  a  party 
to  that  proceeding,  and  the  affidavit  and 
prayer  for  an  appeal,  which  he  filed  with 
the  Justice  of  the  peace,  was  an  entry  of  his 
aiH^earance,  and  be  should  thereafter  have 
prosecuted  this  appeal.  Section  4686  of  Eir- 
by's  Digest  provides  how  any  person  ag- 
grieved by  any  Judgment  rendered  by  a  Jus- 
tice of  the  peace  may  take  an  appeal  there- 
from to  the  circuit  court,  and  appellant,  by 
his  attorney,  compiled  with  the  first  two 
subdivisions  of  this  section,  and,  having  done 
so,  his  right  of  appeal  was  perfected.  It  is 
true  the  third  subaivlsion  of  section  4666 
provides  for  the  giving  of  a  bond,  upon  the 
approval  of  which  a  supersedeas  issues ;  but 
the  appeal  may  be  prosecuted  without  giving 
this  bond,  and  the  Justice  had  no  right  to  re- 
quire the  execution  of  this  bond  as  a  condi- 
tion precedent  to  the  filing  of  proper  tran- 
script with  the  clerk  of  the  circuit  court 
When  he  made  and  filed,  within  the  time 
limited  by  law,  the  necessary  affidavit,  appel- 
lant bad  done  the  Jurisdictional  things  es- 
sential to  an  appeal  and,  if  necessary,  could 
have  had  a  rule  upon  the  Justice  to  require 
the  filing  of  a  transcript,  upon  payment  of 


the  costs  allowed  by  law,  and,  having  thus 
dected  to. appeal,  he  cannot  now  be  permit- 
ted to  adopt  this  remedy  as  a  substitute  for 
the  appeal  he  should  have  prosecuted. 

The  Judgment  of  the  court  below,  denying 
the  prayer  that  the  Judgment  be  quashed, 
will  be  affirmed. 


OLIVBR  T.   WHITTAKKR  et  aL,   Drainaga 

Dist.  Oom'm.     (No.  172.) 
(Supreme  Court  of  Arkansas.     Feb.  14,  1916.) 

1.  Drains  ^=366— Absessmeni>— Cost  ov  Ik- 

PBOVEUENT— INTXBEST   ON    BONDS. 

Interest  on  bonds  executed  to  obtain  bor- 
rowed money  for  use  in  the  constraction  of  an 
improvement  is  part  of  the  cost  thereof. 

VEd.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  {  72;   Dec  Dig.  «=66.] 

2.  Drains  €=371— Assessment— Amount. 

Special  benefits  to  the  property  to  be  taxed 
form  the  basis  of  the  right  to  impose  the  cost 
o£  drainage  ujpon  such  pn^terty,  and  there  can 
be  no  imposition  of  a  tax  in  excess  of  the  value 
of  beneflto. 

[BA.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  i  74;  Dee.  Dig.  «=»71.] 

8.  Drains  «=»86— Assessmisnts — Cost  or  Iii- 

PROVEUKNT— INTEBEST   ON    BONOS. 

While  the  eetiiiiate  of  benisBts  to  property 
from  a  drainage  improvement  should  be  fixed 
at  the  value  at  the  time  they  accrue  to  the  prop- 
erty from  the  eonstractioo,  interest  on  the  in- 
stalhnenta  of  the  aosessraent  payment  of  which 
is  deferred,  also  becomes  a  part  of  the  benefit  to 
the  property  as  it  accrues,  so  that  payment 
thereof  may  be  exacted. 

P^.  Note. — For  other  cases,  see  Drains,  Cent. 
Dig.  {  g9;   Dec.  Dig.  <S=s>86.] 

4.  Dbaihs  4=986 — ^Abbesbmbnts— Intkbest  ok 
Dbfebbbd  Inbtaixments— Statotb. 

Acts  1906,  p.  829,  providing  for  the  crea- 
tion of  drainage  districts,  as  amended  by  Act* 
1913,  p.  740,  I  10,  providing  that  the  interest 
which  aceruea  on  bonds  issued  by  drainage  dis- 
tricts shall  be  included  and  added  to  the  tax, 
but  that  the  interest  to  accrue  on  such  bonds 
shall  not  be  construed  as  part  of  the  cost  of  con- 
struction in  determining  whether  or  not  the 
costs  of  the  improvement  are  or  ore  not  equal 
to  or  in  excess  of  the  benefits  assessed,  that 
when  assessments  of  benefits  are  made  in  drain- 
age districts  property  owners  shall  bave  the 
privilege  to  pay  in  full,  but  all  assessments  shall 
be  made  payable  in  installments,  that  deferred 
installments  shall  bear  interest  at  the  rate  of  & 
per  cent.,  and  that  levy  of  the  assessment  may 
be  made  by  way  of  proportional  amounts,  while 
interest  need  not  be  calculated  until  necessary 
to  do  so  to  avoid  exceeding  the  total  amount  of 
benefits  and  interest  conifers  authority  merely 
to  collect  interest  on  deferred  payments  of  as- 
sessments and  to  authorize  payment  of  Inter- 
est on  the  bonds,  which  is  to  be  included  in  the 
assessments  against  the  proi>erty,  and  was  not 
intended  to  authorize  toe  imposition  of  any 
burden  in  excess  of  the  actual  value  of  ben^ts, 
together  with  interest  on  deferred  payments. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  f  89;   Dec.  Dig.  <8=.85.] 

B.  OoNSTrnjTiONAL  Law  i8=348  —  Constbuo- 
TioN  or  Statdtes— Constitutionality. 
The  court  must  construe  the  language  of  a 
statute  to  render  it  a  valid  exercise  of  legisla- 
tive power,  if  the  language  is  fairly  suscepti- 
ble of  such  construction. 

[BM.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  §  46;  Dea  Dig.  9=>48;  Stat- 
utes, Cent  Dig.  |  56.] 
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ft,  Cowtrm'UTioNAii  Iiaw  $=9290  —  T>va  Pbo- 
0e88  —  statttte  authobiziso  intkbkbt  ok 
Dkfebbbd  Assessmknts. 

Acts  1909,  p.  829,  providing  for  the  crea- 
tion of  drainage  districts,  as  amended  by  Acts 
1913,  p.  746,  J  10,  providing  that  all  drainage 
asseBsments  shall  be  made  payable  in  install- 
ments,  and  that  deferred  installments  shall  bear 
6  per  cent,  interest,  but  that  property  owners 
shall  have  the  privilege  to  pay  in  full  within  30 
days  after  the  assessment  becomes  final,  is  not 
moonstitutional  as  a  taking  of  property  without 
due  process  on  account  of  an  unreasonably  short 
time  being  given  for  payment  of  assessments. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  871-875;  Dec.  Dig.  «=» 
290.] 

7.  Drains  «s>78— AfiSEssmRTS— Levy— Stai- 

T7TB. 

The  provision  of  said  section  that  the  levy 
of  a  drainage  assessment  may  be  made  by  way 
of  proportional  amounts  of  the  total  assessed 
benefits,  and  that  interest  on  the  deferred  in- 
stallments of  the  assessment  need  not  be  cal- 
culated until  the  step  is  necessary  to  avoid  ex- 
ceeding the  total  ammmt  of  benefits  and  interest, 
•uthonces  the  computation  of  interest  on  defer- 
red payments  of  assessments,  and  levy  of  the  en- 
tire amount,  including  the  oompnted  interest,  in 
proportional  assessments. 

[Ed.  NotSk — ^For  other  cases,  see  Drains,  Dea 
Dig.  «=»78.1 

&  DsAHfs  ^=367— AasEssiCBifTB— Intebbbt  on 
Bonds — Statptb— CoN>»'iTUTioNAi.rrT. 
The   provision    authorizing    interest   on    a 

drainage  bond  issue  to  be  met  by  interest  on  the 

deferred  payments  of  assessments  is  n,ot  uncon- 

stltutiottal. 
[Ed.  Note.— For  other  cases,  see  Drains,  Cent 

Kg.  K  73,  76,  91;   Dec.  Dig.  <8=967.] 

9.  Dbains  <S=>89— ASSESSMENT!*— Bond  Isstte 

— Statute. 

A  drainage  bond  issue,  which,  with  interest 
thereon  to  be  computed,  together  with  anticipat- 
ed expenses,  does  not  exceed  the  aggretcate  ben- 
efits to  property  divided  into  annual  assessments 
bearing  interest  to  maturity,  does  not  violate 
Acts  1909,  p.  829,  providing  for  the  creation  of 
drainage  districts,  as  amended  by  Acts  1913,  p. 
746.  g  10,  touching  the  levy  and  payment  oF 
drainage  assessments,  etc. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  i  7B;  Dec.  Dig.  «=»C9.] 

Hart  and  Kirby,  J  J.,  dissenting. 

Appeal  fi:om  Clay  Chancery  Court;  Chaa. 
D.  Frlerson,  Chancellor. 

Action  by  J.  M.  Oliver  against  R.  Whit- 
taker  and  oUiers,  Commlssiouers  of  the  Big 
Cium  Drainage  District.  From  a  decree  for 
defendants,  plaintiff  appeals.    Affirmed. 

F.  G.  Taylor,  of  Coming,  for  appellant 
D.  Hopson,  of  Coming,  for  appellees. 

.  McGULLOCH,  C.  J.  Appellant  la  the  own- 
er of  real  property  within  the  boundaries  of 
Big  Oum  drainage  district  In  Clay  and  Greene 
counties,  and  instituted  this  action  in  tbe 
chancery  court  of  Clay  county  to  enjoin  the 
commlsslmiers  of  the  drainage  district  from 
issuing  bonds.  An  attack  was  made  in  the 
pleadings  on  the  validity  of  the  organization 
of  the  district,  but  those  attacks  appear  to 
have  been  abandoned,  and  the  sole  question 
presented  here  for  determination  is  whether 
or  not  the  proposed  bond  issue  is  raUd. 


The  contention  is  that  tbe  Interest  on  the 
bonds  must  be  taken  into  account  in  deter- 
mining the  cost  of  the  improvement,  and  that 
when  so  treated  tbe  said  costs  will  exceed 
the  assessed  value  of  benefits  to  accrue  to 
tbe  property  from  tbe  improvement  Tbe 
value  of  the  benefits  as  assessed  by  the  board 
of  assessors  aggregates  the  sum  of  $186,942, 
and  tbe  series  of  bonds  sought  to  be  Issned 
amounts,  with  Interest  to  maturity,  to  tbe 
aggregate  sum  of  $319,704.  Assessments  were 
levied,  divided  Into  22  annual  Installmenta, 
apportioned  In  amount  so  as  to  aggregate  tbe 
total  amount  of  tbe  value  of  benefits  witb 
interest  at  6  per  cent  per  annum  up  to  tbe 
respectlTe  dates  of  payment,  which  said  ag- 
gregate amount  is  equal  to  the  amount  of  the 
bonds  and  tbe  Interest  thereon  and  the  sum 
estimated  to  be  sufficient  to  defray  current 
expenses  of  maintenance  and  emergencies. 
In  other  words,  tbe  record  shows,  as  we  un- 
derstand it,  that  tbe  aggregate  value  of  the 
benefits  is  divided  into  annual  assessments, 
bearing  interest  to  maturity,  and  that  tbe 
bond  issue,  with  Interest  thereon  to  be  com- 
puted, together  witb  other  anticipated  ex- 
penses, does  not  exceed  that  aggregate. 

[1-3]  Tbe  contenU<xt  of  appellant  is  that 
the  amount  of  tbe  value  of  t>eneflts  as  assess^ 
ed,  without  interest.  Is  the  maximum  liability 
of  tbe  property  owners,  and  that  there  can 
tie  no  assessments  in  excess  of  that  amount 
for  any  purpose.  Interest  oa  bonds  executed 
to  obtain  borrowed  money  (or  use  in  the  oon- 
structton  of  an  improvement  is  necessarily  a 
part  of  the  cost  of  construction  (EHtzgerald 
r.  Walker,  68  Ark.  148,  17  S.  W.  702),  and 
that  additional  burden  in  excess  of  the  value 
of  benefits  cannot  be  cast  upon  tbe  property 
owners  unless  it  be  held  that  Interest  can  be 
imposed  on  postponed  Installments  of  tbe 
value  of  benefits.  It  is  quite  well  settled  by 
our  decisions  that  special  benefits  to  tbe 
property  to  be  taxed  forms  tbe  basis  of  the 
right  to  impose  the  cost  of  local  improvements 
upon  such  property,  and  that  there  can  be 
no  Imposition  of  a  tax  in  excess  of  the  value 
of  benefits.  Klrst  v.  Street  Improvement  Dis- 
trict, 86  Ark.  1,  109  8.  W,  628 ;  Alexander  v. 
Bd.  Dlr.  Crawford  County  Levee  Dist,  97 
Ark.  822,  134  S.  W.  618.  But  we  have  not 
decided  that  the  Legislature  cannot  author- 
ize tbe  collection  of  interest  on  postponed  in- 
stallments of  assessments.  On  the  contrary, 
it  Is  more  reasonable  to  say  that,  while  tbe 
estimate  of  benefits  should  be  fixed  at  the 
value  at  the  time  they  accrae  to  the  property 
from  the  construction  of  the  improvement.  In- 
terest on  tbe  deferred  installments  also  be- 
comes a  part,  as  it  accrues,  of  the  benefits,  and 
payment  thereof  may  be  exacted.  All  the  au- 
thorities which  are  brought  to  our  attention 
seem  to  agree  that  the  Legislature  may  au- 
thorize tbe  collection  of  interest  on  postponed 
payment  of  assessments.  1  Page  Sc  Jones  on 
Taxation  by  Assessment,  i  475;    Watson  v. 
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city  of  Ellzabetb,  42  N.  J.  Law,  608 ;  JTobn- 
son  T.  City  of  Trenton,  43  N.  J.  Law,  169; 
Heath  T.  McCrea,  20  Wash.  843,  66  Pac.  432; 
People  y.  Weber,  164  IlL  412,  45  N.  E.  723; 
Construction  Co.  t.  Jasper  County,  117  Iowa, 
366,  90  N.  W.  1006,  04  Am.  St.  Rep.  301; 
Hellman  t.  Shoulters,  U4  Cal.  137,  44  Paa 
916,  46  Pac.  1057;  Newman  v.  City  of  Em- 
poria, 41  Kan.  583,  21  Pac.  593. 

[4,  C]  The  remaining  Question  In  the  case  is 
whether  or  not  the  Lesislature  has  authoriz- 
ed the  collection  of  Interest  In  addlticm  to 
the  amount  of  the  assessed  value  of  benefits. 
The  general  statute  (Act  of  May  27,  1909), 
under  which  this  district  Is  organised,  was 
amended  by  the  General  Assembly  of  1913 
(Act  177),  which  Indaded  the  following  sec- 
tion: 

"Sec  10.  The  amonnt  of  interest  which  will 
accrue  cb  bonds  issued  by  such  districts  and 
subdistricts  shall  be  included  and  added  to  the 
tax,  but  the  interest  to  accrue  on  accoant  of 
the  iasoing  of  said  bonds  shall  not  be  construed 
as  a  part  of  (the  cost  oQ  construction  in  deter- 
mining whether  or  not  the  expenses  and  costs 
of  makinir  said  improvements  are  or  are  not 
equal  to  or  in  excess  of  the  benefits  assessed. 

"When  assessments  of  benefits  are  made  in 
drainage  and  other  improvement  districts,  the 
landowners  shall  have  the  privilege  of  paying 
the  same  in  full  within  thirty  days  after  the 
assessment  becomes  final.  But  all  such  assess- 
ments shall  be  made  payable  in  installments,  so 
that  not  more  than  twenty-five  per  cent  shall  be 
collectible  in  any  one  year  against  the  wishes 
of  the  landowner,  and  in  event  that  any  land- 
owner avails  himself  of  this  indulgence,  the  de- 
ferred instaUments  of  the  asaeased  benefits  shall 
bear  interest  at  the  rate  of  six  per  cent,  per 
annum,  and  shall  be  payable  only  in  instaU- 
ments as  levied. 

"The  levy  of  the  assessment  may  be  made,  by 
way  of  proportional  amounts  of  the  total  as- 
sessed l>eaents,  and  interest  need  not  be  cal- 
culated tmtil  it  is  necessary  to  do  so  to  avoid 
exceeding  the  total  amount  of  benefits  and  in- 
terest" 

The  language  of  the  new  statute  Just  quot- 
ed is  not  as  clear  as  It  might  be;  but,  when 
fairly  construed,  we  think  it  means  to  confer 
'authority  merely  to  collect  Interest  on  defer- 
red payments  of  assessments  and  to  authorize 
the  payment  of  Interest  on  the  bonds,  which 
Is  to  be  Included  In  the  assesanents  against 
the  property.  It  Is  our  duty  to  construe  the 
language  of  the  statute  so  as  to  render  it  a 
valid  exercise  of  legislative  power  If  the 
language  Is  fairly  susceptible  to  such  con- 
struction, and  we  are  of  the  opinion  that, 
when  an  analysis  of  the  statute  Is  approached 
In  that  spii-lt,  it  cannot  be  said  that  it  was 
intended  to  authorize  the  Imposition  of  any 
burden  In  excess  of  the  actual  value  of  ben- 
efits to  the  property,  together  with  Interest 
on  deferred  payments.  Property  owners  are 
by  the  statute,  expressly  given  the  privilege 
of  paying  the  estimated  value  of  benehts  with- 
in 30  days  after  the  assessment  is  made,  so 
as  to  free  their  property  of  any  further  as- 
sessment for  the  cost  of  improvement  In 
other  words,  the  postponement  of  the  pay- 
ment of  a&sessments  in  installments  Is  entire- 


ly at  the  option  of  the  property  owner,  and 
he  is  merely  required  to  pay  Interest  on  the 
deferred  payments  if  he  exercise  the  <«>tlon 
to  defer  the  payment,  but  it  was  not  Intended 
to  Impose  anything  beyond  the  estimate  of 
the  value  of  the  improvements  and  the  inter- 
est on  the  deferred  payments. 

[I]  It  is  not  contended  by  counsel  for  ap- 
pellant that  the  time  (30  days)  given  for  pay- 
ment of  assessments  free  of  Interest  Is  unrea- 
sonably short  so  as  to  render  unconstitutional 
that  part  of  the  act  which  attempts  to  impose 
the  payment  of  Interest  as  being,  In  effect,  a 
taking  of  property  without  due  process,  but 
some  of  the  Judges  maintain  that  the  statute 
is  unconstitutional  tor  that  reason,  and  we 
deem  It  proper  to  say  that  the  majority  do 
not  share  that  view.  The  fixing  of  the  time 
of  payment  of  assessments  was  within  the 
discretion  and  power  of  the  lawmakers,  and 
the  time  is  not  so  obviously  oppressive  as  to 
Justify  the  court  in  setting  aside  the  legisla- 
tive will. 

[7-1]  The  last  paragraph  of  the  section 
seems  to  authorize  Just  what  was  done  In  this 
case,  namely,  to  compute  the  interest  on  de- 
ferred payments  of  assestonents  and  levy 
the  whole  amount.  Including  the  computed 
Interest,  In  proportional  assessments.  The 
language  of  the  first  paragraph  of  the  section, 
which,  If  literally  Interpreted,  seems  to  imply 
an  Intention  to  declare  the  Interest  on  bonds 
not  to  be  a  part  of  the  cost  of  construction, 
was  evidently  Intended  merely,  as  before  stat- 
ed, as  authority  for  allowing  Interest  on  the 
bonds  to  be  met  by  Interest  on  the  deferred 
payments  of  assessments. 

We  are  of  the  opinion  that  the  statute, 
when  so  construed,  is  a  valid  one,  and  that 
its  terms  have  not  been  violated  by  the  com- 
missioners In  the  bond  Issue  Involved  In  this 
Uttgatton. 

The  decree  Is  therefore  affirmed. 

HART  and  KIRBX,  JJ..  dissent. 


ST.  PAUL  FIRE  &  MARINE   INS.   CO.  T. 

WOMACK.     (No.  178.) 
(Supreme  Court  of  Arkansas.    Feb.  14,  1916.) 

1.  INSUBANCK  «=»621— PiEB  Ihsubanoh— Surr 

ON  POUCT— PEBMATCaB  OHABACTEB. 

An  insured,  whose  policy  of  fire  insurance 
provided  that  the  sum  for  which  the  insurer 
was  Uable  should  be  payable  within  60  days 
after  receipt  of  satisfactory  proof  of  loss  by 
the  insurer,  sued  on  his  policy  prematurely  on 
Octot>er  28th,  where  bis  proof  of  loss  was  receiv- 
ed by  the  insurer  September  4th. 

[Ed.  Note.-— For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1542,  1543 ;  Dec.  Dig.  «=>621.1 

2.  Inbubance  <g=>621— FniE  Instjranck— Sun 

ON   POLICT— PSfcMATUBE   CHABACTEB. 

Where  a  fire  insurance  company,  tijion  be- 
ing furnished  with  an  unsatisfactory  proof  of 
loss,  required  that  an  additional  proof  of  loss 
be  furnished,  which  was  done  by  insured  within 
60  days  before  he  instituted  suit  on  the  policy, 
such  suit  was  prematurely  brought;  the  poliCy 
providing  that  the  liability  of  the  insurer  should 
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be  payable  60  days  after  receipt  of  satisfactory 
pj-oof  of  loss. 

[Ed.  Note. — For  other  cases,  see  Insnrance, 
Cent.  Dig.  H  1542.  1643 ;    Dec.  Di«.  *=621.] 

S.   iNSintANCE  9=s>602  —  FiRK   Inburanck  — 

STATtrroRT  Penaitt  and  Attorney's  Fees 

— Recovery. 

Where  suit  on  a  policy  of  Are  insurance  la 
prematurely  broneht  under  the  policy,  there  can 
be  no  recovery  of  the  statutory  penalty  for  de- 
lay in  paying  losses  and  of  attorney's  fees. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  t  1498;    Dea  Dig.  «=>602.] 

Appeal  from  Circuit  Court,  Saline  Conn^; 
W.  H.  Evans,  Judge. 

Action  by  O.  H.  Womack  against  the  St 
Paul  Fire  ft  Marine  Insurance  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.  Judgment  reversed,  and  cause  re- 
manded as  to  recovery  of  a  statutory  penal- 
ty and  attorney's  fee& 

D.  D.  Terry,  of  Little  Batk,  for  appellant 
D.  M.  Cload,  of  Benton,  for  appellee. 

MeCULiIiOOH,  O.  J.  The  plalntUTs  dwell- 
ing house  in  Benton,  Ark.,  was  insured  under 
a  policy  issued  by  the  defendant,  St  Paul 
Fire  ft  Marine  Insurance  Company,  in  the 
sum  of  $2,000,  against  loss  or  damage  by 
Are,  and  the  boQdlng  was  totally  destroyed 
by  Are  on  August  17, 1014,  which  was  during 
the  existence  of  the  policy.  On  the  day  the 
Are  occurred  plaintiff  conferred  with  the 
company's  local  agent,  W.  M.  Steed,  and  the 
latter  forwarded  notice  of  the  loss  to  the 
company,  whldi  was  promptly  received  at 
the  home  office  of  the  company  in  the  city 
of  St  Paul  On  August  24,  1914,  the  plain- 
tiff made  out  proof  of  loss,  or  at  least  what 
he  Intended  as  proof  of  loss,  and  delivered 
the  same  on  that  day  to  the  local  agent  at 
Benton.  Said  proof  was  made  in  the  follow- 
ing form: 

"Benton,  Ark.,  August  24,  1914. 

"St  Paul  Eire  ft  Marine  Insurance  Company, 
St  Paul,  Minn. — Gentlemen:  I  wish  to  submit 
proof  of  loss  in  accordance  with  the  terms  of 
policy  No.  81918  issued  to  C.  H.  Womack,  of 
Benton,  Ark.,  insuring  him  against  loss  from 
November  13,  1911,  until  noon  November  13, 
1914,  upon  the  building  situated  on  lot  No.  six 

i6),  block  No.  sixty-two  (62),  in  the  city  of 
ienton,  Ark. ;  the  amount  of  insurance  being 
two  thousand  dollars.  I  desire  to  state  that 
said  building  was  totally  destroyed  by  fire  on 
the  17th  day  of  August  1914.  The  said  build- 
ing belonged  to  me,  and  that  my  loss  because 
of  destruction  of  same  by  fire  was  $2,869.11,  as 
per  attached  statement  made  by  Contractor 
O.  A.  Zinn  to  rebuild  said  building. 

"[Signed]    O.  H.  Womack." 

This  was  sworn  to  before  a  notary  public 
Plaintiff  also  delivered  with  said  proof  an 
estimate  made  out  by  a  carpenter  of  the 
cost  of  replacing  the  building.  The  local 
agent  mailed  those  papers  to  the  home  oiflce 
on  September  2,  1914,  and  the  same  were  re- 
ceived at  the  office  of  the  company  In  St 
Paul  two  days  later.  The  company  then  re- 
ferred the  matter  to  an  adjuster,  who  went 
to  Benton  on  September  16,  1914,  to  Investi- 


gate the  loss,  ^e  adjuster  did  not  see  the 
plaintiff  on  that  occasion,  but  a  few  days 
later  forwarded  to  the  local  agent  at  Benton 
a  printed  blank  form  for  proof  of  loss  which 
would  be  satisfactory  to  the  company.  The 
local  agent  communicated  the  request  to 
plaintiff  and  delivered  the  blank  to  him. 
After  some  hesitation,  and  after  consultation 
with  his  attorney,  the  plaintiff  decided  to 
make  out  the  new  proof  of  loss,  which  he 
did  on  September  28,  1914,  and  delivered  the 
same  to  the  local  agent,  who  forwarded  it 
to  the  adjuster,  and  the  latter  in  turn  for- 
warded the  same  to  the  home  ofDce  in  St 
Paul,  where  It  was  received  on  October  8, 
1914.  On  or  about  October  24,  1914,  plain- 
tiff made  Inquiry  of  the  local  agent  as  to 
when  payment  of  the  policy  might  be  expect- 
ed, and  renewed  the  Inquiry  on  October  28th. 
Not  getting  a  satisfactory  reply,  he  institut- 
ed this  action  on  October  29th  to  recover 
the  amount  of  the  policy  and  the  statutory 
penalty  and  attorney's  fees. 

There  Is  no  question  raised  as  to  the  lia- 
bility of  the  company  for  the  amount  of  the 
policy,  but  the  only  controversy  Is  as  to  the 
liability  for  attorney's  fees  and  penalty.  The 
contention  on  the  part  of  the  defendant  is 
that  the  suit  was  prematurely  instituted,  be- 
cause It  was  before  the  expiration  of  the  60 
days  after  the  delivery  of  satisfactory  proof 
of  loss,  as  stipulated  In  the  policy.  The  poli- 
cy contains  a  stipulation  making  the  right 
to  recover  on  the  policy  depend  upon  the 
furnishing  of  a  proof  of  loss.  The  stipula- 
tion Is  couched  in  the  'following  language: 

"If  the  fire  occur,  the  insured  •  •  •  with- 
in sixty  days  after  the  fire,  unless  such  time  is 
extended  in  writing  by  this  company,  shall  ren- 
der a  statement  to  this  company,  signed  and 
sworn  to  by  said  insured,  stating  the  knowledge 
and  belief  of  the  insured  as  to  the  time  and 
origin  of  the  fire;  the  interest  of  the  insured 
and  of  all  others  in  the  property ;  the  cash  value 
of  each  item  thereof  and  the  amount  of  loss 
thereon;  all  incumbrances  thereon;  all  other 
insurance,  whether  valid  or  not  covering  any* 
of  said  property,  and  a  copy  of  all  the  descrip- 
tions and  schedules  in  all  policies;  any  changes 
in  the  title,  use,  occupation,  location,  possersion, 
or  exposures  of  said  property  since  the  issuing 
of  this  policy ;  by  whom  and  for  what  purpose 
any  building  herein  described  and  the  several 
parts  thereof  were  occupied  at  the  time  of  fire — 
and  shall  furnish,  if  required,  verified  plans  and 
specifications  of  any  Imilding,  fixtures,  or  ma- 
chinery destroyed  or  damaged,  and  shall  also, 
if  required,  furnish  a  cei-tlticate  of  the  magis- 
trate or  notary  public  (not  interested  in  the 
claim  as  a  creditor  or  otherwise,  nor  related 
to  the  insured)  living  nearest  the  place  of  fire, 
stating  that  he  has  examined  the  curcomstances 
and  believes  the  insured  has  honestly  sustained 
loss  to  the  amount  that  such  magistrate  or  no- 
tary public  shall  certify." 

[1]  The  stipulation  concerning  payment 
under  the  policy  Is  that: 

"The  sum  for  which  the  company  is  liable, 
pursuant  to  this  policy,  shall  be  payable  within 
sixty  days  after  due  notice,  ascertainment  es- 
timate, and  satisfactory  proof  of  loss  have  been 
received  by  this  company,  in  accordance  with 
the  terms  of  the  policy." 
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The  proof  of  loss  first  made  out  by  tbe 
plaintiff  faUed  In  several  partlcnlars  to  com- 
ply witb  the  terma  ot  the  policy.  It  appears 
to  be  more  a  notice  of  the  loss  than  proof  oC 
loss,  but  was  doubtless  sufficient  to  constitute 
proof  of  loss  If  no  objection  thereto  had  been 
made.  Tbe  policy  calls  for  proof  of  loss 
satlsfactoiy  to  the  company,  and  givea  60 
days  after  the  receipt  of  such  proof  within 
which  to  make  payment.  Of  course,  air  in- 
surance company  cannot  arbitrarily  reject 
proof  of  loss  for  the  purpose  of  postponing 
the  date  of  payment,  but  it  does  not  appear 
In  this  case  that  the  failure  to  accept  the 
proof  was  at  all  arbitrary,  for  the  same  did 
not  crane  up  strictly  to  the  requirements  of 
the  policy.  The  adjuster  had  tbe  right  to 
call  for  more  satisfactory  proofs,  and  es- 
pecially a  certiflcate  from  the  nearest  Justice 
of  tbe  peace  or  notary  public.  Tbe  first 
proof  of  loss  was  not,  according  to  the  un- 
disputed evidence,  received  at  the  home  ofiSce 
until  September  4th,  and,  even  if  those  proofs 
had  been  satisfactory,  the  company  had  60 
days  from  tbat  date  within  whicb  to  make 
payment.  The  stipulation  for  a  satisfactory 
proof  of  loss  shows  that  tbe  time  Is  to  run 
from  the  date  tbat  the  proof  is  received  at 
tbe  hcKne  office;  for  it  is  there  only  that  it 
can  be  determined  whether  or  not  the  proof 
is  satisfactory.  We  are  therefore  of  tbe  opin- 
ion that  plaintiff's  claim  under  the  policy 
could  not  have  been,  in  any  event,  mature 
until  the  expiration  of  60  days  from  Septem- 
ber 4.  1914. 

[2]  But,  even  if  that  were  not  true,  tbe  sub- 
sequent transactions  between  the  parties  with 
respect  to  the  additional  proof  of  loss  post- 
poned the  date  of  payment  even  to  a  later 
date  than  tbat.  Tbe  company,  It  appears, 
proceeded  with  reasonable  diligence  to  adjust 
the  loss,  and  within  a  reasonable  time  made 
tlie  request  for  a  more  satisfactory  proof  of 
loss,  Including  a  certificate  from  the  nearest 
magistrate  or  notary  public,  and  it  Is  evident 
from  the  language  of  the  policy  that  it  was 
Intended  to  provide  for  payment  only  within 
60  days  after  the  satisfactory  proof  of  loss 
was  furnished;  that  Is  to  say,  the  proof  of 
loss  furnished  in  compliance  with  tbe  last 
demands  which  tbe  company  had  tbe  right 
to  nmke.  Of  course,  tbe  company  could  not, 
as  before  stated,  postpone  tbe  date  of  pay- 
ment by  making  an  unreasonable  demand, 
but  here  the  demand  was  reascmable  Inas- 
Buch  as  the  first  proof  of  loss  was  insufficient. 

[S]  The  suit  being  premature.  It  is  obvious 
that  there  can  t>e  no  recovery  of  the  statutory 
penalty  and  attorney's  fees.  The  company, 
throu^  its  attorneys,  tendered  in  court  the 
amount  of  the  policy  and  interest  thereon, 
and,  when  the  tender  was  refused,  tbe  money 
was  paid  over  to  tbe  clerk  of  the  court,  and  tbe 
Judgment  in  the  case  directs  tbe  clerk  to  pay 
li  over  to  the  plaintiff.  Thus  all  questions 
as  to  liability  for  the  amount  of  the  policy  are 
eliminated  from  the  case,  and,  since  there  la 


no  right  to  recover  anything  more,  the  right 
of  action  la  ended  on  account  of  said  pay- 
ment 

The  Judgment  la  therefore  reversed,  and 
the  cause  is  dismissed  in  so  far  as  there  is 
an  attempt  to  recover  a  statutory  penalty 
and  attorney's  fees.  The  defendant  is,  of 
course,  entitled  to  recover  Judgment  fi>r  costs 
expended  in  both  courts. 

It  la  ao  ordered. 


COLUM  et  aL  v.  THORNTON  et  aL 

(No.  180.) 

(Supreme  Court  of  Arkansas.     Feb.  14,  1916.) 

HOMESTBAD   «S»147— -RlOBT  OT  WiDOW  ATrSB 

Mabbiaok. 

Under  Const,  art  9,  1  6,  and  Klrby's  Dig. 
i  8S82,  giving  the  widow  the  homestead  for  life, 
subject  only  to  right  of  children  during  minor- 
ity, and  providing  that  she  need  not  live  on  it 
she  does  not  lose  it  by  remarrying  and  going  to 
live  with  her  second  husband  on  his  homestead. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  S  282;  Dec.  Dig.  «=3>147.] 

Appeal  from  Conway  Chancery  Court;  J. 
T.  BuUock,  Spedal  Chancellor. 

Suit  by  Rosa  Thornton  and  others  against 
Will  Colum  and  others.  From  an  adverse 
decree,  defendants  appeal.    Affirmed. 

W.  P.  Strait,  of  Hori-llton,  for  appellants. 
Sellers  &  Sellers,  of  Morrllton,  for  appellees. 

HART,  J.  Tbls  Is  a  suit  for  partition 
brought '  by  appeUees  against  appellants  in 
the  chancery  court  to  divide  certain  lands 
situated  in  Conway  county.  Ark.,  among  the 
parties  according  to  their  respective  inter- 


Appellants  answered,  alleg;ing  that  the 
complaint  did  not  contain  all  of  tbe  lands  in 
which  the  parties  were  interested,  describing 
lands  in  Pulaski  county.  Ark.  The  lands  In- 
volved In  the  partition  suit  belonged  to  the 
estate  of  R.  C.  Colum,  who  died  in  Argenta, 
Ark.,  dn  1906,  leavljog  his  widow,  Rosa 
Colum,  now  Rosa  Thornton  and  their  chil- 
dren. At  the  time  of  his  death  he  owned  a 
homestead  In  Argenta.  After  he  died,  his 
widow,  through  fear  of  mob  violence  to  her 
ctdldren,  moved  to  Ccmway  county,  and  has 
since  resided  there.  Subsequently  she  mar- 
ried a  man  named  Thornton,  and  now  lives 
with  blm  on  bis  homestead  In  Conway  coun- 
ty. She  and  her  children  collected  the  rents 
on  tbe  Argmta  homestead  until  the  children 
became  of  age,  and  since  that  time  Rosa 
Thornton  has  coUected  them. 

On  the  trial  of  tbe  case  the  cfaanoellor  held 
that  the  heirs  now  being  over  21  years  of 
age,  Rosa  Thornton  was  oititled  to  the  pos- 
session of  the  Argenta  homestead  for  and 
during  her  natural  life;  that  she  bad  not 
abandoned  or  attempted  to  alienate  it ;  that, 
being  her  homestead,  it  was  not  subject  to 
partition.  Tbe  children  and  heirs  at  law  of 
R.  C.  Oolum,  deceased,  have  appealed. 
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Tbe  flndlng  of  the  dtancellor  that  Roea 
Thornton  had  not  abandoned  the  Argenta 
homestead  nor  attempted  to  alienate  It  la 
fully  warranted  by  the  evidence.  It  is  the 
contention  of  appellants  that,  when  Rosa 
Thornton,  as  the  widow  of  Robert  Colum, 
married  J.  G.  Thornton  and  went  to  live  with 
him  at  his  homestead,  she,  as  a  matter  of 
law,  lost  the  homestead  which  she  acquired 
from  her  first  husband.  Section  6,  art.  9,  of 
the  Constitution  of  18T4,  which  is  repeated 
in  section  3882  of  Klrby's  Digest,  is  as  fol- 
lows: 

"If  tbe  owner  of  a  homestead  die,  leaving  a 
widow  but  no  children,  and  said  widow  has  no 
separate  homestead  in  her  own  right,  tbe  same 
shall  be  exempt,  and  the  rents  and  profits  there- 
of shall  vest  in  her  during  her  natural  life: 
Provided  that,  if  the  owner  leaves  children,  one 
or  more,  said  child  or  children  shall  share  with 
said  widow  and  be  entitled  to  half  the  rents  and 
profits  till  each  of  them  arrives  at  twenty-one 
years  of  ace;  each  child's  rights  to  cease  at 
twenty-one  years  of  age,  and  the  shares  to  go 
to  tbe  yonnger  ctiildren,  and  then  all  to  go  to 
the  widow:  And,  provided,  that  said  widow  or 
children  may  reside  on  tbe  homestead  or  not. 
And  in  case  of  the  death  of  the  widow  all  of 
said  homestead  shall  be  vested  in  the  minor  diil- 
dren  of  the  testator  or  intestate." 

Our  Constitution  gives  the  homestead  to 
the  widow  for  life  without  any  restrictions. 
It  Is  the  settled  policy  In  this  state  that 
laws  pertaining  to  the  homestead  right  of 
the  widow  and  minor  children  shall  be  con- 
strued liberally  In  favor  of  the  homestead 
claimants. 

In  the  case  of  Davis  v.  Neal,  100  Ark.  399, 
140  S.  W.  278,  we  held  that  a  right  of  home- 
stead is  not  lost  by  a  widow  who  remarries. 
Tills  case  arose  under  a  former  homestead 
law  which  preserved  the  homestead  during 
the  time  It  should  be  occupied  by  the  widow 
or  children  of  any  deceased  person.  We  held 
that  the  word  "widow,"  as  used  in  the  act, 
referred  to  the  person,  and  not  to  her  state 
or  condition — whether  she  remains  a  widow 
or  marries  again.    We  there  said: 

"The  rule  is  that,  whenever  a  right  by  law  is 
attached  to  a  person  by  reason  of  her  being  a 
widow,  such  right  remains,  unless  other  words 
are  used  in  the  act  which  limit  it.  If  the  Legis- 
lature had  intended  that  her  right  of  homestead 
should  cease  when  she  married  again,  it  would 
doubtless  have  used  words  of  that  import,  such 
as  'during  her  widowhood,'  which  would  cefer 
to  her  state  or  condition,  and  not  to  the  person, 
or  would  have  added  the  words  'until  she  mar- 
ries again'  or  'so  long  as  she  remains  unmar- 
ried.' " 

It  will  be  noticed  that  under  our  home- 
stead law  the  homestead  goes  to  the  widow 
and  to  the  minor  children  until  each  of  them 
arrives  at  tbe  age  of  21  years.  So  it  will 
be  seen  that  the  homestead  Is  for  the  benefit 


of  both  the  widow  and  tbe  cbildren  of  tbe 
deceased.  The  C<»i8tltution  vesta  in  tbe 
widow  an  estate  for  her  life  and  in  tbe  chil- 
dren during  their  minority.  Under  oar  Ckm- 
Btitution  the  children  could  not  have  shared 
in  the  homestead  of  the  second  hnsband  of 
Rosa  Colum  If  she  had  married  before  they 
arrived  at  the  age  of  21  years.  Neither 
could  her  children  by  her  second  husband 
share  in  the  homestead  acquired  from  her 
first  husband.  There  is  no  language  in  the 
Constitution  from  which  It  could  be  Inferred 
that  the  widow  forfeits  her  homestead  by  a 
second  marriage  and  removal  to  the  home  of 
the  second  husband.  Upon  the  death  of  her 
first  husband  a  life  estate  vests  in  her  in 
his  homestead,  and  she  has  the  right  to  lease 
it  and  receive  the  rents  from  it,  subject,  of 
course,  to  the  rights  of  ber  minor  cbildren 
to  share  same  with  her  until  each  of  them 
arrives  at  the  age  of  21  years ;  and  we  do 
not  think  she  forfeits  her  homestead  by  a 
second  marriage  and  removal  to  the  home- 
stead of  her  second  husband.  In  other 
words,  we  do  not  think  the  fact  that  a  home- 
stead had  been  acquired  by  her  as  a  widow 
from  the  estate  of  her  former  husband  estop- 
ped her  from  sharing  a  homestead  with  her 
second  husband.  Such  is  tbe  effect  of  the 
decisions  in  Higglns  v.  Biggins,  46  Cal.  259; 
West  V.  McMullen,  112  Mo.  405,  20  S.  W. 
628. 

After  a  somewhat  careful  search  of  the 
authorities,  we  have  not  been  able  to  find 
other  cases  directly  in  point ;  but  we  believe 
that  the  decisions  Just  cited,  which  are 
directly  in  point,  are  In  accordance  with 
the  spirit  of  our  Constitution  and  our  former 
decisions  bearing  on  the  questi(»i.  The  gen- 
eral rule  Is  that  a  remarriage  by  a  widow 
will  not  operate  to  destroy  the  homestead 
character  of  a  home  left  to  her  and  ber 
children  by  a  former  husband.  Our  C<hi- 
stitution  does  not  require  a  widow  to  occupy 
the  homestead.  There  is  nothing  in  It  to  in- 
dicate that  the  framers  intended  that  the 
marriage  of  a  widow  and  her  going  to  her 
second  husband's  homestead  and  occupying 
it  with  him  should  work  a  forfeiture  of  her 
previously  existing  legal  rlghta  In  short, 
there  Is  nothing  in  our  Constitution  to 
Indicate  that  the  right  of  homestead  of  a 
widow  should  terminate  should  she  remarry 
and  go  to  live  with  her  hnsband  on  his  home- 
stead ;  and  we  do  not  think  such  an  act  on 
her  part  destroys  the  homestead  character  of 
a  then  existing  homestead  of  herself  and 
her  children  by  her  former  husband. 

Tbe  decree  will  be  affirmed. 
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IX>niSVILXiD  ft  N.  RY.  ft  LIGHTING  CX). 

V.  OOMLBY. 
(Court   ot  Appeals    of    Kentucky.      March   7, 

1.  GAKKIEB8  ^=3277  —  Cabbiaok  of  Pabsbk- 
oxRS — Bbeach  of  Contbact— Dauaqes. 

Where  a  carrier  sold  a  ticket  to  a  <aty  in 
which  a  street  car  strike  was  in  progress,  with- 
out warning  that  carriers  would  not  be  taken  to 
the  terminal  station,  and  the  passenger  was  put 
off  at  the  outskirts  of  the  city  in  a  bad  night, 
where  there  was  no  accommodation  for  her 
safety  or  comfort,  and  she  had  to  make  her  way 
to  the  central  part  of  the  city,  some  three  miles 
distant,  she  is  not  limited  to  a  recovery  for  her 
loss  of  time  and  actual  expense  incarted  in  com- 
pleting the  journey  to  the  terminal  station  and 
in  rpturning  to  her  home,  but  may  also  recover 
for  any  discomfort  or  sickness  resulting  directly 
from  the  failure  of  the  company  to  transport 
her  to  the  terminal  station,  though  her  sotion 
has  its  origin  in  contract,  and  it  may  not  have 
been  in  the  contemplation  of  either  of  the  parties 
that  what  followed  would  happen. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1082-1064 ;    Dec.  Dig.  e=a277.] 

2.  Gabkcebs  «=3277  — Cabbiaob  of  Passen- 
OERa — Delat. 

Where  there  has  been  merely  a  delay  or 
IcterrnpUon  in  the  carriage  contracted  for,  and 
a  passenger  is  put  off  at  a  safe  place  where  he 
can  have  comfortable  aocommodanons.  and  there 
IB  no  element  of  insult,  indignity,  violence,  or 
'wrongdoing,  the  damage  should  be  limited  to 
compensation  for  loss  of  time  and  exi>enBe  in- 
curred by  the  delay. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1082-1061 ;   Dec.  Dig.  <8=»277.] 

3.  Damasks  «=a62— Breach  of  Gontbaov— 
Carbiage  or  Passenqebs— Duty  to  Rxduok 
Dauaqes. 

It  is  the  duty  of  a  passenger  when  delay 
occnn  bef<»«  he  is  required  to  leave  the  car 
before  the  journey  is  completed,  or  is  carried 
bey<md  his  destination,  to  exercise  such  reason- 
able care  as  a  person  of  ordinary  prudence  would 
exercise  to  minimixe  the  damages:  and  he  can- 
not recover  for  suffering  or  loss  due  to  his  own 
want  of  ordinary  care. 

[Ed.  Note.— For  other  cases,  see  Dnmages, 
Cent  Dig.  a  11&-1S1 ;  Dec.  Dig.  ®=»62.] 

Appeal  from  Circuit  Conrt,  Jefferson  Coun- 
ty, Common  Fleas  Branch,  First  Division. 

Actlcm  by  Eliza  Comley  against  the  Louis- 
ville ft  Northern  Railway  &  Lighting  Com- 
pany. From  a  Judgment  for  plalntUf,  de- 
fendant appeals.    Affirmed. 

Gordon  ft  Laurent,  of  Louisville,  for  appel- 
lant. Robert  L.  Page  and  L.  D.  Greene,  both 
ot  Louisville,  for  appellee. 

CARROLL,  J.  The  appellant  company 
operates  a  traction  railroad  from  Louisville, 
Ky.,  to  Indianapolis,  Ind.,  its  terminal  sta- 
tion in  Indianapolis  being  located  In  the 
center  of  the  city.  On  November  1,  1013, 
the  appellee  purchased  tickets  for  herself 
and  daughter  for  transportation  over  the 
road  of  appellant  from  Louisville  to  its 
terminal  station  in  Indianapolis,  to  which 
she  ileslred  to  go,  and  became  a  passenger 
on  the  car  which  left  Louisville  at  6:30 
p.  m.  It  appears  that  on  this  date  there 
was  a  street  car  "strike"  on  in  Indianapolis 


among  the  employes  of  other  street  railway 
lines  operating  In  the  dty;  but  the  strike 
did  not  extend  to  the  employes  of  the  ap- 
pellant company.  It  further  appears  that 
when  the  car  on  which  appellee  was  a  pas- 
senger reached  the  city  limits  of  Indian- 
apolis, abont  midnight,  the  passengers  on  tue 
car.  Including  appellee  and  her  daughter, 
were  required  to  get  off,  as  the  company,  on 
account  of  the  strike,  did  not  think  it  pru- 
dent to  run  its  cars  Into  its  terminal  sta- 
tion. In  this  suit,  brought  by  her  to  recover 
damages  for  the  failure  of  the  company  to 
transport  her  to  the  place  of  destination  in 
compliance  with  its  contract,  there  was  a 
judgment  In  her  favor  for  $257.90,  and  the 
company  brings  the  case  to  this  court,  ask- 
ing that  an  appeal  be  granted  and  the  judg- 
ment reversed. 

There  is  no  contradiction  In  the  evidence 
that  there  was  a  street  car  strike  on  in  In- 
dianapolis at  the  time  appellee  purchased  her 
ticket  In  Louisville  and  at  the  time  the  car 
on  which  she  was  a  passenger  reached  the 
dty  limits  of  ludlanapolla  Nor  is  there 
any  contradiction  that,  although  the  em- 
ployes of  this  company  were  not  Involved 
in  this  strike.  It  would  not  have  been  safe 
or  pmdent  to  have  taken  Its  cars  Into  its 
terminal  station.  It  is  also  undisputed  that 
the  ticket  agent  of  the  company  at  Louis- 
ville had  been  notified  by  the  company,  some 
three  hours  before  appellee  purchased  her 
ticket  and  took  passage  on  the  car,  that  the 
cars  would  not  run  into  the  terminal  station 
at  Indianapolis,  or  any  further  than  the  city 
limits.  This  Louisville  agent  also  testifies 
that  he  received  this  notice  about  3  o'clock 
in  the  afternoon  of  the  day  on  which  ap- 
pellee purchased  her  ticket,  and  notified  all 
persons  buying  tickets  thereafter  for  Indlan- 
apoUs  that  the  cars  would  not  run  beyond 
the  dty  limits.  The  appellee,  however,  de- 
nies that  the  agent  gave  her  any  information 
of  this  nature,  and  on  the  contrary  says  that 
she  had  Seard  of  this  strike,  and,  being  ap- 
prehensive that  it  might  interfere  with  the 
running  of  the  company's  cars  to  the  termi- 
nal station  at  Indianapolis,  inquired  of  the 
agent  at  the  station  in  Louisville  before  pur- 
chasing her  ticket  if  the  strike  would  affect 
the  running  of  the  cars  into  the  terminal 
station,  and  wast  assured  that  it  would  not. 

It  is  further  shown  In  the  evidence  for  ap- 
pellee that  she  had  some  friends  at  a  place 
called  Greenwood  through  which  the  car  ran 
a  few  miles  out  from  the  dty  limits  of 
Indianapolis,  and  that  she  could  and  would 
have  gotten  off  the  car  at  Greenwood  and 
remained  with  her  friends  If  she  had  known 
that  she  could  not  go  to  the  terminal  sta- 
tion In  Indianapolis ;  that  before  reaching 
Greenwood,  and  with  the  intention  of  getting 
off  there  If  the  car  would  not  run  into  the 
terminal  station,  she  asked  the  conductor 
if  the  strike  would   prevent  the  car  from 
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going  Isto  the  terminal  station,  telling  blm 
tbat  tf  it  would,  she  wanted  to  get  off  at 
Greenwood,  bnt  that  tbe  conductor  assur- 
ed her  that  she  need  not  get  off  at  Green- 
wood, as  the  car  would  run  into  the  terminal 
station.  She  further  testifies  that  when  the 
car  reached  the  city  limits,  the  conductor 
said: 

"  'Yon  must  aU  get  off.'  M7  daughter  said, 
'Has  the  company  ramished  any  conveyance  for 
passengers?'  He  said,  'No;  they  have  not'  I 
■aid,  'Look  her« ;  you  don't  tell  me  you*  are  go- 
ing to  put  oS  two  lone  women  in  this  way  here 
at  midnight,  with  no  protection !'  He  said,  'I 
have  no  time  to  talk ;  get  out  of  the  way ;'  and 
we  all  got  out  there.  When  we  got  out  the 
ground  was  muddy;  it  was  snowing,  and  it  was 
very  bad  weather.  I  had  on  low  shoes,  and  I 
was  not  dressed  for  that  occasion  at  all.  I 
don't  know  how  far  we  walked,  but  quite  a 
distance.  My  danehter  went  to  a  man  in  an  au- 
tomobile; she  hallooed  at  the  man,  and  I  told 
him  our  trouble,  and  where  we  wanted  to  go,  and 
he  took  us  in.  Q.  Was  there  a  paved  street 
there?  A.  No,  sir;  there  was  no  paved  street 
where  he  put  us  off.  Q.  Were  there  any  elec- 
tric lights?  A.  No,  sir;  there  was  no  electric 
lights  where  we  was  put  off.  Q.  Did  you  see 
any  bouses  around  there?  A.  I  did  not.  As  for 
the  conductor  instructing  ns,  we  went  to  hfan, 
bat  he  gave  us  no  information.  We  were  two 
lone  women  out  there  in  the  night.  Q.  Did  the 
conductor  notify  you  that  there  was  a  drug 
store  there  or  a  place  yon  could  reach  a  tele- 
phone? A.  No,  sir;  be  did  not.  Q.  Was  there 
any  drug  store?  A.  No,  sir;  there  was  none 
that  I  could  gee.  There  was  not  any  in  sight 
that  I  could  see — nothing  like  a  house.  I  made 
inquiry  as  to  a  hotel  or  ooarding  house  that  we 
could  get  shelter.  The  party  I  was  talking  to 
said  that  two  miles  was  the  nearest  hotel  or 
boarding  housa  Q.  How  far  did  you  walk  be- 
fore you  met  this  man  with  the  automobile? 
A.  I  could  not  say  how  far,  but  a  long  distance. 
Q.  About  how  long?  A.  I  would  say  half  a 
mile,  a  mile,  or  a  mile  and  a  half;  something 
like  that  Q.  During  the  time  that  you  walked 
that  mile  or  a  mile  and  a  half  did  you  see  any 
streets  or  houses?  A.  I  did  not  Q.  Did  you 
sec  any  electric  lights?  A.  I  did  not  Q.  Did 
you  see  any  lights  of  any  character?  A.  I  did 
not  Q.  How  far  did  that  man  have  to  carry 
you  in  the  automobile  before  yon  reached  the 
city?  A.  Well,  not  very  far.  We  were  almost 
into  the  city  then.  There  was  a  pavement  there 
where  the  automobile  was.  Q.  Did  you  have  to 
pay  anything  for  this  conveyance  to  take  you 
into  the  city?  A.  I  paid  the  man  that  took  me 
in  $5  and  would  have  paid  more  if  I  bad  had 
to  pay  it.  I  could  not  stay  there  all  night  Q. 
In  what  manner  did  the  conductor  treat  you  be- 
fore he  put  you  off?  A.  He  told  me  he  didn't 
want  to  be  bothered  with  us;  for  us  to  set  off. 
He  said,  'I  have  got  no  time  to  talk  with  you; 
get  off !'  Q.  What  time  did  yon  arrive  at  your 
destination?  A.  Nineteen  minutes  after  1 
o'clock.  Q.  Did  you  suffer  any  ill  effects  phys- 
ically by  reason  of  this  exposure  on  that  night 
near  Indianapolis?  A.  Yes,  sir.  I  got  home 
Sunday  morning,  and  my  throat  was  sore.  I 
was  not  looking  for  serious  results.  I  fet  bad. 
My  breast  hurt  I  dra»ed  around  all  that  day. 
I  didn't  go  to  bed  on  Monday ;  I  worked.  On 
Tuesday  I  laid  down ;  was  up  and  down ;  and 
on  Wednesday  the  doctor  called.  Q.  Did  you 
have  to  go  to  bed?  A.  Yes,  sir ;  I  went  to  bed, 
and  was  unable  to  sit  up  for  four  weeks.  Q. 
What  were  yon  suffering  from?  A.  Bronchial 
trouble,  nervous  prostration,  and  tonsilitis." 

She  further  testified  that  although  she  had 
purchased  In  Louisville  a  return  ticket  from 
Indianapolis,  she  was  obliged  to  come  back 
on  a  railroad  train  on  account  of  the  failure 


of  the  appellant  company  to  mn  Its  cars  when 
she  wished  to  return,  and  that  she  paid,  toe 
this  railroad  Ucket  $2.90. 

The  evidence  for  the  at^ellant  showed  that 
the  car  on  which  appellee  was  a  passenger 
reached  the  city  limits  of  Indianapolis  about 
11  o'clock,  and  that  it  was  a  bright,  cold  nlgbt, 
neither  snowing,  sleeting,  nor  raining;  that 
the  conductor  did  not,  during  the  trip,  tell 
appellee  that  she  need  not  get  off  at  Green- 
wood as  the  car  would  run  Into  the  terminal 
station,  but,  on  the  contrary,  told  her,  before 
reaching  Greenwood,  that  he  had  been  noti- 
fied that  the  car  would  not  get  farther  than 
the  (Hty  limits,  and  notified  all  passengers  of 
this  fact  It  further  appears  from  Its  evi- 
dence that  there  were  about  25  passengers 
on  the  car  who  got  off  at  the  city  limits,  and 
that  no  complaint  was  made  by  any  of  them. 
And  was  furthermore  shown  that  there  was 
a  good  paved  street  where  the  car  stopped 
at  the  city  limits,  and  electric  U^ts  and 
houses  all  about,  as  well  as  an  open  drag 
store  and  a  grocery  within  a  short  distance 
from  the  place  where  the  car  stopped. 

On  this  evidence  the  court  instructed  the 
Jury  that  they  should,  in  any  event  find  for 
appellee  $2.90,  the  sum  she  paid  for  the  re- 
turn ticket  to  Louisville  on  the  railroad  train, 
and  further  instructed  them  that  If  they  bo- 
lleveS  from  the  evidence  that  at  the  time  she 
purchased  her  ticket  In  Ix>ulsvllle,  or  before 
the  car  reached  Greenwood,  she  was  notified 
that  it  would  not  go  beyond  the  dty  limits, 
they  should  find  for  the  company.  l%e  court 
also  Instructed  the  Jury  as  follows: 

"If  you  find  for  the  plaintiff,  you  should  award 
her  such  sum  in  damages  as  you  believe  from 
the  evidence  will  fairly  and  reasonably  compen- 
sate her  for  time  lost ;  for  any  expense  to  which 
she  was  put  in  order  to  oomiMete  ner  ^umey  to 
the  city  of  Indianapolis,  not  exceedmg  S6  oa 
that  account;  for  any  discomfort,  inconvenience, 
or  sickness,  resulting  directly  from  the  failure 
of  the  car  to  go  to  the  terminal  station— the 
whole  award  not  to  exceed  the  sum  of  (3,000, 
the  amount  claimed  in  the  petition." 

Other  Instructions  were  properly  gfyen.  ad- 
vising the  Jury  that  it  was  the  duty  of  ap- 
pellee, when  she  was  put  off  the  car,  to  ex- 
ercise such  reasonable  care-  as  a  person  of 
ordinary  prudence  so  situated  would  exercise 
to  find  a  convenient  place  where  she  might 
have  safe  and  comfortable  accommodation. 
And  If  she  failed  to  do  this,  and  her  discom- 
fort or  Inconvenience  was  aggn^avated  there- 
by and  her  illness  produced  thereby,  the  Jury 
should  not  allow  her  anything  for  discom- 
fort. Inconvenience,  or  Illness. 

[1]  The  principal  ground  urged  for  reversal 
Is  that  the  measure  of  damages  to  which  ap- 
pellee was  entitled  was  compensation  for  loss 
of  time  and  actual  expense  Incurred  by  her 
In  completing  the  Journey  to  the  terminal  sta- 
tion, and  In  returning  from  Indianapolis  to 
Louisville ;  and  therefore  It  was  error  to  In- 
struct the  Jury  that  they  might  award  her 
damages  for  any  discomfort.  Inconvenience, 
or  sickness  resulting  directly  from  the  failure 
of  the  company  to  transport  her  to  the  ter- 
minal station. 
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As  the  company,  wiUi  notice  of  the  strike 
and  that  appellee  would  be  pnt  off  at  the  city 
limits,  sold  her  the  ticket  without  notice  to 
her,  as  we  assumed,  that  she  would  not  be 
carried  to  the  terminal  station,  we  may  put 
aside,  as  of  no  moment  in  the  consideration 
of  the  case,  the  fact  that  a  strike  was  in  ef- 
fect. And,  In  view  of  the  t&ct  that  the  com- 
pany does  not  claim  that  It  made  any  effort 
to  carry  appellee  from  the  city  limits  to  the 
terminal  station  or  to  take  her  or  show  ber 
to  a  place  where  she  could  find  nearby  accom- 
modation after  she  was  obliged  to  leave  the 
car,  we  may  accept  as  tme,  as  the  Jory  did, 
on  this  question  of  fact  her  evidence  as  to 
what  happened  at  the  city  limits  and  after- 
ward. 

Thus  looking  at  the  case,  we  find  t)iat,  al- 
though appellee  had  a  ticket  for  passage  to 
the  terminal  station  in  the  heart  of  the  city, 
she  was  put  off  In  the  middle  of  a  cold,  winter 
night,  with  rain  and  snow  falling,  at  the 
outskirts  of  the  city,  and  left  to  find  her  way 
as  best  as  she  could  to  her  destination,  some 
three  miles  away. 

Under  these  facts  counsel  for  the  company 
argue  that  the  case  of  I/.  &  N.  R.  B.  Co.  t. 
Spnrllng,  160  Ky.  819,  170  S.  W.  192,  Is  con- 
clusive of  the  position  that  appellee  was  only 
entitled  to  compensation  for  lost  time  and 
expense  incurred.  Bat  we  do  not  think  this 
ease  is  controlling.  In  the  Spnrllng  Case  a 
Mrs.  Spnrllng  was  assured  by  the  agent  of 
the  railroad  at  Bl(£limond,  Ky.,  at  the  time 
she  bought  her  -  ticket  from  that  point  to 
Farma,  Mo.,  that  flood  conditions  would  not 
Intermpt  a  continuous  journey  to  the  place 
of  her  destination.  It  turned  out,  however, 
that  when  she  reached  on  her  journey  the  city 
of  Paducah,  the  train  between  that  point  and 
Farma,  Mo.,  bad  stopped  running  on  account 
of  high  water,  and  Mrs.  Spurling,  after  wait- 
ing In  the  depot  at  Paducah  for  several  hours, 
concluded  that  she  could  not  "complete  her 
Journey,  and  returned  to  Richmond.  After- 
wards she  brought  suit  to  recover  damages 
for  inconvenience  and  discomfort  suffered  and 
Illness  contracted  as  a  result  of  the  delay  In 
the  transportation,  and  for  the  amount  ex- 
pended In  purchasing  tickets.  There  was  a 
Judgment  In  her  favor  for  $1,052;  and,  in 
faolding  that  she  was  only  entitled  to  recover 
damages  for  loss  of  time  and  necessary  ex- 
penses incurred,  indndlng  the  price  of  trana- 
portation,  the  court  said ; 

"Mrs.  Spurling  was  not  subjected  to  any  delay 
or  iDconvenience  nntil  she  reached  Padncab. 
At  this  place  sbe  had  presented  to  her  three  al- 
ternatives: She  could  have  watted  until  the 
road  was  open;  or  she  could  have  returned  to 
Princeton  or  Louisville,  and  proceeded  to  her 
destination  over  another  route;  or  she  could 
have  returned  to  her  home,  and  she  chose  to  do 
the  last,  influenced,  doubtless,  to  take  this  coarse 
by  her  inexperience  and  lack  of  funds.  But  the 
same  principles  would,  under  the  facts  of  this 
case,  limit  and  control  her  right  of  recovery, 
whichever  one  of  these  three  courses  she  pur- 
sued. The  case  presented  and  made  out  by  Mrs. 
Sparling  was  tounde<l  in  contract,  not  tort.  It 
rest^  entirely  on  the  breach  of  contract  com- 
mitted in  failing  to  transport  her  to  her  desti- 
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nation  without  interruption  or  dday.  The 
cause  of  action  (under  the  facts)  beine  in  con- 
tract, the  rights  of  the  parties  are  to  be  deter- 
mined by  tbe  rules  regulating  ordinary  ctmtractik 
When  Mrs.  Spurling  purchased  the  ticket,  the 
agent  making  the  assurance  that  travel  was 
open  eonid  not  have  anticipated  what  coarse 
Mrs.  Spurling  would  pursue  in  the  event  of  in- 
terruption or  delay  in  the  carriage.  Be  was 
not  asked  to,  nor  did  he,  make  any  suggestions 
as  to  what  she  should  do  in  the  event  her  jour- 
ney was  interrupted  by  high  water  or  other 
cause,  and  he  could  not,  of  course,  have  fore- 
seen what  did  actually  happen.  No  facts  were 
brought  to  his  notice  that  would  impose  upon 
him  any  greater  duty  than  he  would  owe  to  any 
other  adult  person  who  purchased  tickets  and 
to  whom  he  might  give  assurances  similar  to 
those  made  to  Mrs.  Spurling. 

"Tbe  fact  that  Mrs.  Spurling  was  inexperienc- 
ed and  not  well  supplied  with  funds  is  not  en- 
titled to  any  weight  whatever  in  considering  the 
liability  of  the  compaiu  or  tbe  measure  of  dam- 
age to  which  she  is  entitled.  She  occupies  exact- 
ly the  same  position  as  an  experienced,  well-to- 
do  traveler  would  occupy  under  similar  circum- 
stances. Hie  agent  did  not  know  of  ber  inex- 
perience or  lack  of  funds,  or  ber  in^iUty  oa 
this  account  to  take  passage  over  some  other 
route,  or  to  remain  in  Paducah  until  the  road 
was  open.  She  was  making  the  trip  as  an  or- 
dinary passenger,  In  the  ordinary  way.  The 
company  could  not  have  anticipated  that  this 
delay  in  transportation  would  produce  nervous- 
ness or  sickness,  nor  was  there  any  connected 
with  the  initial  transaction  that  should  have  put 
the  coospany  on  notice  that  delay  or  interrup- 
tion in  the  travel  would  produce  these  results. 
And  there  is  no  claim  that  any  special  damages 
were  sustained  by  reason  of  the  delay,  except 
those  that  resulted,  as  she  claimed,  in  producing 
nervousness  and  Illness.  For  the  breach  of  con- 
tract she  is  only  entitled  to  such  damage  as  was 
reasonably  in  the  contemplation  of  the  parties  at 
the  time  the  contract  was  made ;  and  this,  under 
the  facts  stated,  should  be  limited  to  eompensa- 
tlon  for  loss  of  time  occasioned  by  the  delay, 
money  expended  in  purchasing  tickets,  and  the 
necessary  expense  she  incurred  In  returning  to 
her  home." 

A  like  conclusion  was  reached,  under  sub- 
stantially similar  facts.  In  C,  N.  O.  &  T.  P. 
Ry.  Co.  V.  Raine,  130  Ky.  454,  113  S.  W.  495, 
19  L.  R.  A.  (M.  S.)  753,  132  Am.  St  Rep.  400; 
I.  C.  R.  R.  Co.  V.  Head,  119  Ky.  809,  84  S. 
W.  761,  27  Ky.  Law  Rep.  270;  C.,  N.  O.  & 
T.  P.  Ry.  Co.  V.  Rose,  115  S.  W.  830,  21  L. 
R.  A.  (N.  S.)  681 ;  Cain  v.  L.  &  N.  R.  R.  Co., 
84  S.  W.  583,  27  Ky.  Law  Rep.  201. 

Taking  the  Spurling  Case  as  example  of 
the  principle  announced  In  these  cases,  the 
essential  difference  between  the  Spurling 
Case  and  the  case  we  have  is  that  in  the 
Spurling  Case  there  was  no  element  of  tort; 
tbe  passenger  was  put  off  in  a  depot,  in  a 
large  city,  where  she  could  be  and  was  safe, 
comfortable,  and  well  taken  care  of,  and 
where,  as  said,  she  bad  the  alternatives  pre- 
sented to  her  of  waiting  until  the  road  was 
open,  or  returning  to  Princeton  or  Louisville 
and  proceeding  on  her  journey  to  her  desti- 
nation over  another  route,  or  returning  to 
her  borne;  while  the  appellee  was  put  off 
at  the  outskirts  of  a  large  city,  In  the  mid- 
dle of  a  bad  night,  at  a  point  where  there 
was  no  depot  or  other  accommodations  for 
ber  safety,  protection,  or  comfort,  and  she 
had  no  alternative  except  to  make  her  way. 
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as  beat  she  could,  to  the  central  part  of  the 
city,  some  three  miles  distant  If,  when  the 
car  reached  tlie  outskirts  of  the  city,  the 
company  had  furnished  appellee  with  trans- 
portation to  the  terminal  station,  or  had  found 
her  a  safe,  comfortable  place,  convenient 
to  the  point  where  she  was  put  off,  at  wbiCh 
she  could  have  stayed  during  the  night,  or 
there  was  such  a  place  near  by  at  which  she 
could  have  found  such  accommodation  by 
tising  reasonable  efforts,  then  we  would  have 
a  case  like  the  Spnrllng  Case  and  like  the 
Raine  Case. 

The  argument,  however,  is  made  that  as 
the  action  has  Its  origin  In  contract  and  not 
tort,  the  damages  recoverable  are  to  be  meas- 
ured by  the  rules  applicable  in  cases  of  con- 
tract. It  is  true  the  action  of  appellee  had 
its  origin  in  contract,  and  grows  primarily 
out  of  a  breach  of  the  company's  contract  to 
transport  her  without  unreasonable  delay 
or  interruption  to  the  place  of  destination. 
Bat  her  action  grows  out  of  a  breach  of  con- 
tract that  has  in  it  the  elements  of  a  tort, 
and  is  not  to  be  controlled  by  the  principles 
that  apply  when  a  mere  contract  right  is 
broken.  And  so,  in  determining  the  damages 
properly  recoverable,  a  wider  range  of  tn- 
qoiry  is  permissible  than  in  an  ordinary  ac- 
tion for  the  simple  breach  of  a  contract. 
Cincinnati,  etc.,  R.  R.  Co.  v.  Eaton,  94  Ind. 
474,  48  Am.  Rep.  179. 

The  damages  recoverable  by  a  passenger, 
who  is  compelled  by  the  carrier  to  leave  the 
car  in  which  he  is  riding  at  the  time  and 
under  the  drcuuistances  described  by  appel- 
lee, are  not  to  be  measured  by  the  same 
standards  that  would  be  applied  if  she  had 
been  put  off  at  a  comfortable  station  or  at 
a  nearby  hotel,  and  nothing  out  of  the  ordi- 
nary happened  except  the  Interruption  of  her 
Journey  or  delay  in  reaching  her  destination. 
The  conduct  of  the  carrier  amounted  to  more 
than  a  mere  breach  of  its  contract  of  car- 
riage. Under  the  circumstances  shown,  it 
committed  a  wrong  growing  out  of  its  con- 
tract relation,  and  its  liability  therefor  is 
that  of  a  wrongdoer;  and,  as  said  in  Ken- 
tucky Heating  Company  v.  Hood,  133  Ky. 
383,  118  S.  W.  337,  a2  L.  R.  A.  (N.  S.)  588, 
134  Am.  St.  Rep.  457: 

"A  person  who  commits  a  tort  like  this  is 
liable  tor  all  the  iamagea  that  naturally  flow 
itotn,  and  are  the  result  of,  this  wrongful  act, 
although  be  may  not,  at  the  time,  have  given 
any  thought  to  or  have  antidpated  that  inju- 
rious consequences  would  follow.  It  is  no  ex- 
cuse or  defense  for  the  wrongdoer  that  he  did 
not  mean  to  commit  any  wrong,  or  did  not  know 
that  any  injury  or  luss  would  ensue.  The  gen- 
eral rule  in  respect  to  the  recovery  of  conse- 
quential damages  in  cascsi  of  tort  is  very  well 
stated  in  Sutherland  on  Damages  (voL  1,  {  16) : 
*ln  action  for  a  tort,  if  no  improper  motive  is  at- 
tributed to  the  defendant,  the  injured  i^arty  is 
entitled  to  recover  such  damages  as  will  com- 
pensate him  for  the  injury  received  so  far  as  it 
m^ht  reasonably  have  been  expected  to  follow 
from  the  circumstances;  such  as,  according  to 
common  experience  and  the  usual  course  of 
events,  might  have  been  reasonably  anticipated. 
Tb»'  damagCB  are  not  limited  or  affected  so  far 


as  they  are  compensatory,  or  by  what  was  in 
fact  in  contemplation  by  the  party  in  fault. 
He  who  is  responsible  for  a  negligent  act  must 
answer  "for  all  the  injurious  results  which  fol- 
low therefrom,  by  ormnary  natural  sequence." 
•  •  •  Whether  the  injurious  consequence 
may  have  been  "reasonabfy  expected"  to  have 
followed  from  the  commission  of  the  act  is  not 
at  all  determinative  of  the  liaUUty  of  the  person 
who  committed  the  act  to  respond  to  the  person 
suffering  therefrom.  •  •  •  There  need  not  be 
in  the  mind  of  the  individual  whose  act  or  omis- 
sion has  wrought  the  injury  the  least  contempla- 
tion of  the  probable  consequences  of  his  c<ni- 
duct ;  be  is  responsible  therefor  because  the  re- 
sult proximately  follows  his  wrongful  act  or  non- 
action. Ail  persons  are  imperatively  required 
to  foresee  what  will  be  the  natural  consequences 
of  their  acts  and  omissions,  according  to  the 
usual  course  of  nature  and  the  general  experi- 
ence.' " 

Applying  now  thla  principle  to  the  facts  of 
tills  case,  the  carrier  should  be  held  liable  in 
damages  to  appellee  for  all  the  consequences 
that  reasonably  followed  as  a  direct  result 
of  its  conduct,  although  at  the  time  the  con- 
tract of  carriage  was  made  it  might  not  have 
be«i  in  the  contemplation  of  either  of  the 
parties  that  what  followed  would  happen,  or 
that  inconvenience  or  discomfort  or  sickness 
would  result  on  account  of  its  bceach  of 
contract. 

The  Spurling,  the  Raine,  the  Head,  and 
the  Rose  Cases  presented  under  tite  facts 
a  mere  breach  in  the  contract  for  carriage, 
and  are,  we  think,  correctly  written,  but  the 
principles  of  law  laid  down  in  those  cases 
should  be  Umlted  to  a  state  of  facts  sub- 
stantially similar  to  the  facts  stated  in  those 
cases,  and  should  not  be  extended  to  a  state 
of  facts  such  as  appear  in  tliis  case,  or  such 
as  might  appear  in  otlier  cases  presenting 
tacts  like  those  in  this  case. 

[2]  When  there  has  been  merely  a  delay  or 
interruption  in  the  course  of  the  carriage 
contracted  for,  and  in  consequence  the  pas- 
senger is  put  off  at  a  safe  place  where  he 
can  have  comfortable  accommodations  trntil 
the  journey  can  be  resumed,  and  there  is 
no  element  of  insult,  indignity,  violence,  or 
wrongdoing  entering  into  or  connected  with 
the  conduct  of.  the  carrier,  the  damage 
should  be  limited,  under  the  contract  rule, 
to  compensation  for  lost  time  and  expense  in- 
curred by  the  delay.  But  when  the  contract 
of  carriage  is  broken  in  such  manner  as  to  be 
tortious,  as  when  no  effort  Is  made  by  the 
carrier  to  look  after  the  safety  or  comfort 
of  the  itassenger,  and  the  situation  is  such 
that  the  passenger  cannot  find  safe  and  com- 
fortable accommodations  by  the  exercise  of 
reasonable  care,  and  suffers  injury  in  con- 
sequence thereof,  the  damage  should  be 
assessed  under  the  tort  rule,  and  the  car- 
rier must  compensate  him,  not  only  for  lost 
time  and  expense  incurred,  but  for  such  in- 
oonvenienoe,  discomfort,  injury,  or  illness 
as  follows  directly  from  its  acts. 

There  might  also  arise  cases  in  which  the 
carrier  would  be  liable  for  exemplary  dam- 
ages, as  where  its  treatment  of  the  passenger 
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was  acoomiMuiled  by  insult,  indignity,  or 
violence,  but  these  features  do  not  enter  Into 
this  case. 

[1]  It  is,  however,  the  duty  ot  passenger, 
when  delay  or  interruption  in  the  course  of 
the  carriage  contracted  for  occurs,  or  when  he 
Is  required  by  the  carrier  to  leave  his  car 
before  the  journey  Is  completed,  or  when  he 
is  carried  beyond  hU  place  of  destination, 
to  exercise  such  reasonable  care  as  a  person 
of  ordinary  prudence  so  situated  would  ex- 
ercise to  minimize  the  damages.  And  a 
passenger  cannot  recover  for  any  suffering 
or  loss  due  to  his  own  want  of  ordinary  care 
tn  this  respect 

Authorities  supporting  the  rales  we  have 
laid  down  are  Lu  &  N.  B.  B.  Go.  v.  Guy,  37 
S.  W.  1043, 18  Ky.  Law  Bep.  760;  Tennessee 
Central  B.  B.  Co.  v.  Brasher,  97  a  W.  349, 
29  Ky.  Law  Bep.  1277 ;  L.  A  N.  B.  B.  Ca  v. 
Oaddle,  102  S.  W.  817,  81  Ky.  Law  Bep.  602 ; 
Illinois  Central  B.  B,  Co.  v.  Jackson,  117  Ky. 
900.  79  S.  W.  1187 ;  Leslngton  &  Eastern  By. 
Co.  T.  Lyons,  lOi  Ky.  23,  46  S.  W.  209;  Ken- 
tucky &  Indiana  Bridge  Co.  v.  Buckler,  125 
Ky.  24, 100  a  W.  328,  8  L.  B.  A.  (N.  S.)  565, 
128  Am.  St.  Bep.  234 ;  C,  N.  O.  A  T.  P.  By. 
Co.  T.  Carson,  146  Ky.  81,  140  S.  W.  71; 
Southern  By.  in  Ky.  v.  MiUer,  129  Ky.  98, 
UO  S.  W.  361 ;  Georgia  By.  Co.  v.  McAllister, 
126  Ga.  447,  64  S.  B.  957,  7  L.  B,  A.  (N.  S.) 
1177;  Brown  t.  Chicago,,  etc,  B.  B.  Co.,  64 
Wis.  342,  11  N.  W.  356,  911,  41  Am.  Bw. 
41;  Pittsburgh,  OlncUinatl,  Chicago  &  St 
Louis  B  B.  Co.  T.  Beynolds,  66  Ohio  St 
370,  45  N.  B.  712,  60  Am.  St  Bep,  706 :  Pur^ 
cell  T.  Blcbmond  &  Danville  By.  Co.,  106 
N.  a  414,  12  S.  E.  964,  966,  12  L.  B.  A. 
U3:  HatdilnsMi  on  Carriers  (3d  Ed.)  {  1492; 
Clndiuuitl,  etc.,  B.  B.  Ca  v.  Baton,  94  Ind. 
474,  48  Am.  Bep.  179;  6  Baling  Case  Law, 
i  788. 

The  amount  Involved  In  this  case  is  not 
snffldait  to  antborlse  an  appeal  as  a  matter 
of  right ;  but  as  the  question  presented  may 
be  of  Interest  In  the  administration  of  the 
law,  wB  grant  an  wpeal,  and  deliver  this 
opinion,  affirming  the  Judgment 


WASD  T.  LOUISVILLB  &  N.  B  CO. 

(Conrt  of  Appeal*  of  Kentucky.    March  7, 
191«w) 

X.  CABsncRS  <a>272  —  AocomfODATtOKB  tob 

PASaENOEB»— WAmifG  BoOUB. 

Ky.  St  I  784,  requires  railroad  companies 
to  keep  their  ticket  omces  open  for  at  least  30 
minutes  before  time  of  departure  of  all  jwssen- 
ger  trains  from  every  regular  passenger  depot 
from  which  such  trains  start  or  at  which  they 
regularly  stop,  and  to  open  the  waiting  room 
for  passengers  at  the  same  time  as  the  ticket 
office:  Held,  that  the  application  of  the  statute 
to  a  regular  stop  was  not  avoided  so  as  to  ex- 
cuse the  failure  to  keep  the  waiting  room  open 
until  a  train  departed,  by  the '  facts,  if  true, 
that  the  agent  vas  not  at  the  station  when  the 


train  arrived,  that  the  waiting  room  was  not 
then  open,  that  the  station  was  not  a  night  of- 
fice for  trains,  or  that  no  agent  was  kept  there 
at  night 

{Ed.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  $}  1072-1074;  Dea  Dig.  <S=>272.] 

2.  Ca&biebs  «=>275— Actions  fob  Injckies— 
Sufficiency  of  Petition. 

In  a  passenger's  action  against  a  railroad 
company,  the  petition  alleged  that  plaintiff  was 
carried  by  one  of  defendant's  trains  to  F.,  a- 
regular  stop  on  its  line,  arriving  there  at  4 
o  clock  In  the  morning,  that  when  she  alighted 
she  went  to  the  waiting  room  to  obtain  shelter 
until  she  could  get  to  her  home,  three  miles  dis- 
tant, that  she  found  the  waiting  room  locked 
and  waited  three-quarters  of  an  hour  out  of 
doors,  thereby  contracting  a  cold  terminating  in 
grippe:  Held  that  construing  tiiis  petition  most 
Btrongl*  against  plaintiff,  as  is  required,  it 
would  he  assumed  that  the  train  had  departed 
when  she  arrived  at  the  waiting  room,  so  that 
Ky.  St  {  784,  did  not  require  the  company  to 
keep  the  waiting  room  open,  notwithstanding 
the  allegation  that  she  went  to  the  waiting  room 
immediately  on  alighting  from  the  trian. 

lEd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  n  1076,  1077;   Dec.  Dig.  «=»276.] 

3.  Oabribbs  «S9272  —  Acoomhodationb  fob 
Passeiiobbs— Waiting  Books. 

While^  if  a  railroad  company  has  its  wait- 
ing room  oi>en  upon  the  arrival  of  a  train,  it 
cannot  eject  passengers  therefrom  immediately 
after  the  departure  of  the  train  without  giving 
them  a  reasonable  time  to  make  arrangements 
for  continuing  their  journey  or  for  protection 
against  the  weather  or  to  take  other  necessary 

Srecautiona,  the  failure  to  keep  or  have  a  wai^ 
ig  room  open  after  the  departure  of  a  train 
was  not  a  violation  of  Ky.  St.  t  784,  as  against 
a  passenger  alighting  from  such  train  who  did 
not  reach  the  waiting  room  until  after  the  train 
had  departed. 

[Ed,  Note— For  other  cases,  see  Carriers. 
Cent.  Dig.  fj  iD72-1074;   Dec.  Dig.  <S=»272.] 

Appeal  from  Circuit  Court,  Bell  County. 

Action  by  Julia  Ward  against  the  Louis- 
ville Sc  Nashville  Ballroad  Company.  Judg- 
ment for  defendant  on  demurrer,  and  plain- 
tiff appeals.    Affirmed. 

Patterson  ic  Ingram,  of  Pineville,  for  ap- 
pellant Metcalf  &  Jeffries,  of  Plneyille,  and 
Benjamin  D.  Warfleld,  of  Louisville,  for  ap- 
pellee. 

MILLEB,  O.  J.  This  Is  an  appeal  from  a 
Judgment  which  sustained  a  demurrer  and 
dismissed  the  petition  of  the  appellant,  Mrs. 
Julia  Ward.  The  petition  states  that  in  No- 
vember, 1914,  the  plaintiff  bought  a  ticket 
over  the  appellee's  line  from  JelUco,  Tenn., 
to  Four  Mile,  Ky.,  a  regular  stop  on  its  line, 
In  Bell  connty;  that  she  and  her  three  infant 
children,  all  under  the  age  of  six  years,  were 
carried  by  one  of  defendant's  trains  to  Four 
Mile,  arriving  there  at  4  o'clock  in  the  oiorn- 
Ing;  that  as  soon  as  she  alighted  from  the 
train  she  went  to  defendant's  waiting  room 
provided  for  Its  passengers,  for  the  purpose 
of  obtaining  shelter  until  she  could  get  to  hei' 
home,  which  was  three  miles  distant  and 
across  the  Cumberland  river,  at  the  mining 
camp  of  the  Magnet  Coal  Company ;  that  she 
found  the  waiting  room  locked ;   that  it  was 
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long  before  daylight,  and  there  was  no  other 
Bbelter,  although  it  was  a  cold,  chilly,  and  dis- 
agreeable night,  raining  and  snowing  Inters 
mlttently ;  and  that  she  waited  at  the  station 
three-qiiarters  of  an  hour  In  the  cold,  and 
out  of  doors,  thereby  contracting  a  deep  and 
violent  cold,  terminating  In  grippe. 

[1]  Appellant  bases  her  right  of  action  up- 
on section  784  of  tlte  Kentucky  Statutes, 
which,  in  so  far  as  It  Is  applicable  to  this 
case,  reads  as  follows : 

"All  oompanies  shall  keep  their  ticket  offices 
open  for  the  sale  of  tickets  at  least  thirty  min- 
utes immediately  preceding  the  schedule  time 
of  departure  of  all  passenger  trains  from  every 
regular  passenger  depot  from  wliich  such  trains 
start  or  at  which  tiiey  regularly  stop ;  and  shall 
open  the  waiting  room  for  passengers  at  the 
same  time  as  the  ticket  office,  and  keep  it  open 
and  comfortably  warmed  in  cold  weather  until 
the  train  departs." 

Appellee  Insists  that  the  petition  is  defec- 
tive, because  It  fails  to  allege  that  appellee's 
agent  was  at  the  station  when  the  train  ar- 
rived, or  that  the  waiting  room  was  then 
open,  or  that  Four  Mile  is  a  night  office  for 
appellee's  trains,  or  that  an  agent  is  kept 
there  at  night.  These  objections,  however, 
are  not  based  upon  the  requirements  of  the 
statute,  and  do  not  avoid  Its  application 
in  a  proper  case.  The  statute  requires  the 
company  to  keep  Its  waiting  rooms,  at  sta- 
tions where  its  trains  regularly  stop,  open 
and  comfortably  warmed  in  cold  weather,  for 
at  least  30  minutes  immediately  preceding 
the  schedule  time  of  the  arrival  of  the  train, 
and  until  the  train  departs.  The  petition  al- 
leges that  Four  Mile  was  a  regular  stop  upon 
appellee's  line,  thus  bringing  the  case,  as 
stated,  within  the  terms  of  the  statute. 

[2]  Appellant  was,  however,  an  Incoming 
passenger,  not  a  departing  passenger;  and, 
under  the  terms  of  the  statute,  the  company 
was  only  required  to  keep  its  waiting  room 
open  until  the  train  departed.  There  is  no 
allegation  In  the  petition  that  the  company 
failed  to  do  this;  It  Is  merely  alleged  that, 
when  the  plaintiff  alighted  from  the  train, 
she  went  to  the  waiting  room  provided  for 
passengers  and  found  it  locked.  This,  how- 
ever, is  not  inconsistent  with  the  idea  that 
the  train  had  then  departed.  In  order  to 
bring  her  case  within  the  statute,  the  plain- 
tiff should  have  alleged  that  when  she  found 
the  waiting  room  locked  the  train  had  not 
departed ;  and,  under  the  rule  wMch  requires 
us  to  construe  a  pleading  most  strongly 
against  the  pleader,  it  will  have  to  be  assum- 
ed. In  the  absence  of  an  allegation  controvert- 
ing the  fact,  that  the  train  had  departed 
when  Mrs.  Ward  arrived  at  the  waiting  room. 
[3]  Appellant  would  avoid  the  strict  appli- 
cation of  the  statute,  however,  by  relying  up- 
on the  common-law  rule  which  declares  that 
the  relation  of  carrier  and  passenger  does  not 
terminate  by  the  act  of  the  passenger  in 
alighting  from  the  car  at  his  destination,  but 
continues  a  reasonable  time  for  the  passenger 
to  leave  the  railroad  premises.    6  Cya  641. 


And,  In  support  of  this  view,  appellant  dtes 
a  passage  from  the  opinion  of  this  court  in 
L.  4  N.  R.  K.  Co.  V.  Bays'  Adm'r,  142  Ky.  400, 
134  S.  W.  450,  34  L.  R.  A.  (N.  S.)  678,  which 
declared  that,  where  Bays  was  a  passenger 
when  he  reached  Four  Mile,  tals  rights  as  a 
passenger  ceased  only  after  he  bad  had  a 
reasonable  time  to  leave  the  station.  But, 
when  the  opinion  in  that  case  is  read  in  con- 
nection with  the  facts  upon  which  it  rests, 
it  does  not  support  appellant's  contention. 
Bays  reached  the  station  at>ont  11  o'docfc, 
and  remained  there  about  two  hours  before 
he  was  run  over  by  a  train  and  killed ;  and, 
to  sustain  a  recovery,  it  was  insisted  he  was 
entitled  to  the  rights  of  a  passenger  at  the 
time  the  train  ran  over  him.  In  denying  that 
contention,  this  court  said: 

"While  Bays  was  a  passenger  when  he  reached 
Four  Mile,  his  rights  aa  a  passenger  ceased 
after  he  had  bad  a  reasonable  time  to  leave  the 
station.  He  and  his  friend  could  not  remain  un- 
der the  station  platform  indefinitely  as  passen- 
gers. The  accident  occurred  about  two  hours 
after  he  reached  the  station,  and  they  were  not 
then  under  the  shed  as  passengers.  I.  C.  R.  Co. 
v.  Laloge,  113  Ky.  896  [69  S.  W.  796,  24  Ky. 
Law  Rep.  693,  62  L.  R.  A.  406] ;  6  Cyc.  541, 
642;  Sandifer  v.  L.  &  N.  B.  Co.  (89  S.  W.  628] 
28  Ky.  Law  Rep.  464." 

It  will  be  seen  that  a  constructioD  of  sec- 
tion 784,  supra,  was  not  Involved  in  the  Bays' 
Case,  and  the  qneetlon  of  the  company's  duty 
Jn  keeping  its  waiting  room  <H)en  was  in  no 
way  involved. 

Neither  does  L.  ft  N.  R.  B.  Co.  v.  Keller, 
104  Ky.  768,  47  S.  W.  1072,  20  Ky.  Law  Rep. 
057,  sopport  the  view  of  the  appellant,  al- 
though in  that  case  Mrs.  Keller,  as  here,  was 
an  arriving,  and  not  a  departing,  passenger. 
Mrs.  Keller  arrived  at  Shepherdsville,  her 
destination,  when  It  was  rattling  and  hailing 
very  hard.  Just  before  the  arrival  of  her 
train,  a  freight  train  of  31  cars  was  placed 
on  the  track  between  the  station  and  the  pas- 
senger train  from  which  Mrs.  Keller  alishted. 
In  this  way  her  road  to  the  passenger  station 
was  completely  barred,  and  she  was  compel- 
led to  remain  in  the  storm  until  she  became 
thoroughly  drenched.  The  opinion  says  she 
brought  her  suit  for  the  negligent  obstruction 
by  the  freight  train  of  her  way  to  the  depot, 
and  the  court  sustained  her  verdict  because 
the  company  failed  to  do  Its  duty  in  causing 
her  to  leave  the  train  In  such  a  way  that  she 
could  not  obtain  shelter  In  the  station.  In 
that  connection,  the  court  said  that  Mrs.  Kel- 
ler did  not  cease  to  be  a  passenger  when  she 
alighted  from  the  train,  but  that  she  was  a 
passenger  entitled  to  protection  from  the 
weather,  in  the  depot  of  the  appellant  for  a 
reasonable  length  of  time  to  prepare  and  re- 
sume her  journey.  But  the  constrnction  of 
the  statute,  supra,  was  in  no  way  involved, 
and  it  is  not  claimed  that  the  waiting  room 
was  not  open.  On  the  contrary,  it  was  con- 
ceded by  all  parties  that  the  waiting  room 
was  open.  So  the  Keller  Case,  being  an  ac- 
tion for  the  negligent  obstruction  of  the  pas- 
senger's way  to  an  open  waiting  room,  must 
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be  placed  In  a  class  different  ttom  the  case  at 
bar,  wMcb  la  a  salt  under  the  statute  for  a 
fUlure  to  keep  the  waiting  room  open. 

C.  tc  O.  Ky.  Go.  T.  Lanhom,  1S9  Ky.  325, 
167  S.  W.  132,  and  Ponder  v.  U  &  B.  By.  Co., 
164  Ky.  69,  174  S.  W.  786,  are  not  In  point, 
since  in  each  of  those  cases  the  paaaeagei  was 
a  departing,  and  not  an  arriving,  passenger. 

We  do  not  mean  to  say,  taoweTer,  that, 
where  a  railroad  company  has  its  waiting 
room  open  upon  the  arrival  of  a  train.  It  has 
the  right  to  eject  its  passengers  therefrom 
Immediately  after  the  departure  of  the  train, 
without  givlDg  them  a  reasonable  time  to 
make  their  arrangements  for  continuing  their 
loumey,  or  for  protection  against  the  weath- 
er, or  to  take  other  necessary  precautions. 
In  that  case  the  relation  of  carrier  and  pas- 
Eeoger  would  still  exist  as  to  the  use  of  the 
waiting  room,  and  the  general  rule  that  the 
4'OTnpwny  must  ke^  its  waiting  room  <q[)en, 
neuted,  and  lighted  lor  a  reationable  uuie 
after  the  departure  of  trains  fOr  the  accom- 
modation of  passengers  who  desire  to  make 
use  of  it  would  apply.  Indeed,  counsel  for 
the  appellee  concede  this  to  be  the  true  rule, 
and  In  their  brief  they  say: 

"We  do  not  dispute  the  proposition  that,  if  a 
depot  ia  open,  a  passenger  getting  off  a  train 
has  a  right  to  go  in  the  staoon  temporarily,  ei- 
ther for  protection  against  the  weather,  or  for 
other  purpoaea,  jnst  as  the  carrier  owei  to  the 
passenger  a  reasonably  safe  means  and  oppor- 
tunity of  egress  from  the  carrier's  premises  aft- 
er the  i>assenger  has  debarked  from  the  train." 

But  the  question  here  is  whether  the  com- 
pany must  open  Its  waiting  room  after  the 
departure  of  the  train ;  and  alnce  the  statute 
deals  with  that  subject,  and  does  not  require 
the  waiting  room  to  be  opened  after  the 
departure  of  the  train,  we  are  of  opinion  the 
petition  fails  to  show  a  violation  of  the  stat- 
ute, and  that  the  circuit  court  properly  sus- 
tained the  demurrer  to  the  petition.  The 
lieglslature  expressly  requires  the  waiting 
room  to  be  kept  open  30  minutes  before  the 
arrival  ot  a  regular  train,  and  until  the 
train  departs.  If  it  had  intended  that  the 
-waiting  room  should  be  opened,  and  kept 
open  any  length  of  time  after  the  departure 
of  the  train,  we  must  assume  It  would  have 
so  declared. 

Judgment  affirmed. 


BROCK  et  aL  v.  BROCK  et  aL 

(Court  of  Appeals  of  Kentucky.    March 
1916.) 

1.  Wills    *=»614— Cosstbuction  —  IsraaiaT 

Deviskd. 

Where  a  testator  devised  land  to  his  daugh- 
ter and  children,  with  particular  dlreetions  for 
devolntioii  of  the  estate  in  case  the  daughter 
should  die  without  heirs  of  her  body,  the  daugh- 
ter took  a  Hfe  estate,  and  the  children  a  remain- 
der. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
INg.  fl  l.mv-14ie:   Dee.  IMg.  «3>ei4.] 


2.  Wiixs    «ss636— GoRSTBOonoH  — IimatEsi 

Devised. 

Where  testator  devised  land  to  Us  daugh- 
ter and  her  children  and  to  his  son  and  his 
children,  directing  that  in  ease  of  either  dying 
without  bodily  heirs  the  property  should  go  to  the 
survivor,  and  imposing  charges  on  the  land 
in  favor  of  the  widow,  directing  that  In  ease 
of  the  death  of  both,  the  widow  should  take  a 
life  estate  with  power  of  appointment  over  part 
of  the  land,  but  making  no  provisions  in  case  of 
the  death  of  the  life  tenants  after  the  death 
of  the  widow,  the  daughter,  after  death  of  the 
widow,  Uxik  a  hfe  estate,  and  her  children  a 
vested  remainder  in  fee,  not  subject  to  defeas- 
ance, but  merely  subject  to  be  opened  up  and 
diminished  by  the  birth  of  otiier  children. 

p)d.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  16U-1518;    Dec.  Dig.  <»=>635.] 

S.  Tbusts  «s3l2— SpaNDTHsm  TansTB— Va- 

LiDnr. 

Where  teetator  devised  lands  to  his  daugh- 
ter and  her  children,  with  the  avowed  purpose 
that  the  proi>eTty  should  not  be  dissipated  by 
the  daughter,  directing  ttiat  the  land  should  not 
be  subject  to  any  of  the  debts  of  the  daughter 
or  of  her  husband  or  children,  but  made  no  pro- 
visions over  in  case  the  daughter  should  incur 
debts  which  creditors  might  attempt  to  assert 
against  the  lands,  the  provision  is  void  as 
against  public  policy,  and  the  daughter  and  her 
children  who  took  the  remainder  might  incumlier 
the  property ;  it  being  liable  for  their  debts. 

[Ed.  Note.— For  otlnr  cases,  see  Trusts,  Cent. 
Dig.  {  10 ;  Dec.  Dig.  «s>l2.] 

Appeal  from  Circuit  Court,  Scott  County. 

Action  by  Fannie  C.  Brock  and  others 
against  Fannie  Oladys  Brock  and  another. 
From  the  Judgment,  plaintiffs  appeal.  Af- 
firmed. 

Boht  B.  Franklin,  Robt.  O.  Talbott,  and 
FrankUn  &  Talbott,  all  of  Lexington,  for 
appellants.  Harmon  Stltt,  of  Paris,  for  ap- 
I>ellees. 

CIiAT,  C.  B.  F.  Dorsey,  a  resident  of 
Scott  county,  died  testate  in  the  year  1878. 
The  material  portions  of  his  will,  which  was 
dnly  probated  by  the  Scott  coanty  court, 
are  as  follows: 

"I,  Benedict  Dorsey,  of  the  county  of  Scott, 
state  of  Kentucky,  being  of  sound  mind  and 
knowing  the  uncertainty  of  life  and  wishing  to 
leave  my  property  to  my  wife  and  children  in 
such  manner  that  it  cannot  be  spent  by  them  or 
any  one  else,  do  make  and  constitute  this  my 
last  will  and  testament  in  the  manner  and  form 
following : 

"1.  I  commit  my  soul  to  God  and  my  body  to 
be  decently  buried  in  the  Georgetown  Cemetery, 
where  my  wife  and  children  may  also  be  buried. 

"2.  I  wish  that  all  my  just  debts  and  funeral 
expenses  be  paid. 

3.  1  will  and  bequeath  to  my  son  Benedict 
F.  Dorsey  and  his  children  the  farm  on  which 
my  father  Reason  A.  Dorsey  deceased  contain- 
ing one  hundred  and  eigh^-four  (184)  acres 
or  thereabouts;  also  the  land  on  the  cast  and 
north  of  the  line  of  the  land  I  own  [here  fol- 
lows description]. 

"To  my  daughter  Fannie  Cromwell  Dorsey 
and  children  the  balance  of  my  farm  containing 
one  hundred  and  fifty  (150)  acres;  also  my 
farm  on  the  west  side  of  the  dirt  road  known 
as  the  FrankUn  OtweU  farm  containing  about 
one  hundred  and  fifty  or  fifty-one  (16(M  or  Q.51) 
acres,  the  lands  so  willed  to  my  daughter  Fan- 
nie C.  Dorsey  or  the  rents  or  crops  are  not  to 
be  subjected  to  any  debts  made  by  ber  or  bvr 
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husband  or  children.  In  case  theire  be  a  sepant' 
tion  of  my  son  B.  F.  Dorsey  and  bis  wire  or 
my  daughter  Fannie  G.  Dorsey  and  her  hus- 
band, the  property  of  either  my  son  or  daughter 
shall  not  be  subject  to  alimony  by  their  wife 
or  hu8l>and  in  the  maintenance  of  their  chil- 
dren without  being  under  their  control.  The 
lands  so  devised  to  both  my  son  and  daughter 
shall  be  subject  to  the  sum  of  three  hundred  dol- 
lars each  per  annum  as  the  due  of  their  mother, 
Mattle  L.  Dorsey,  for  her  interest  in  the  lands 
so  willed  to  them;  if  either  my  son  or  daughter 
should  fail  to  pay  the  said  sum  of  three  hun- 
dred dollars  at  any  time,  I  hereby  empower 
my  wife  to  rent  out  so  much  of  said  land  aa 
wiU  pay  said  amount  per  annum;  the  land 
rented  of  her  son  B.  F.  Dorsey  is  to  be  of  the 
tract  of  one  hundred  and  sixteen  acres  or 
thereabouts.  If  said  tract  rents  for  more 
money  than  will  pay  her,  the  balance  to  be 
paid  over  to  her  son  B.  F.  Dorsey;  the  land 
rented  of  her  daughter  Fannie  C.  Dorsey  is 
to  be  of  the  north  side  of  the  Frank  Otwell 
farm  and  shonld  there  be  more  money  than  wiU 
pay  the  three  hundred  dollars,  the  balance  to 
be  paid  to  her  daughter,  Fannie  C.  Dorsey; 
the  said  sum  of  three  hundred  dollars  in  case 
my  wife  Mattie  L.  Dorsey  should  be  my  sur- 
vivor until  her  death,  unless  she  should  survive 
her  children  or  grandchildren.  If  either  of 
my  two  children  should  die  leaving  no  bodily 
issue  to  the  share  of  said  decedent,  either  son 
or  daughter  is  to  go  to  the  one  that  is  living 
and  their  children  and  my  wife  Mattie  L. 
Dorsey  is  to  have  her  three  hundred  dollars 
per  annum  as  hereinafter  stated  and  the  same 
power  to  collect,  and  in  case  of  the  death  of 
both  leaving  no  children,  then  my  wife  Mattie 
L.  Dorsey  is  to  have  the  home  farm  contain- 
ing two  hundred  and  sizty-iive  acres  and  thirty- 
five  acres  oC  the  Frank  Otwell  farm,  making 
about  three  hundred  acres,  so  long  as  she  may 
live  but  to  have  the  land  devised  to  my  son  B. 
F.  Dorsey  one  hundred  and  sixteen  acres  with 
enough  added  thereto  to  make  one  hundred  and 
fifty  acres  to  dispose  of  aa  she  may  wish,  then 
the  balance  of  lands  to  go  to  my  nieces  and 
nephews  that  are  living  and  the  children  of 
those  that  are  dead." 

Che  testator  was  survive  by  his  wife, 
Mattie  I*  Dorsey,  and  two  children,  Bene- 
dict F.  Dorsey  and  Fannie  C.  Brock,  formerly 
Fannie  Dorsey.  His  scm,  Benedict  F.  Dorsey, 
who  was  never  married,  died  about  27  years 
ago,  leaving  no  children  nor  descendants. 
Mattie  L.  Dorsey,  testator's  widow,  died  in 
1901.  Fanny  Dorsey  Intermarried  with 
Frank  S.  Brock.  They  have  five  children, 
three  of  whom  are  of  age,  and  two  are  in- 
fants. 

This  suit  was  brought  by  Fannie  C.  Brock 
and  her  husband  and  her  three  adult  children 
against  her  Infant  children  for  the  purpose 
of  having  the  will  in  question  construed. 
The  chancellor  held  that  Fannie  C.  Brock 
took  a  life  estate  and  her  children  a  vested 
remainder,  subject  to  be  diminished  by  the 
birth  of  other  children ;  that  the  joint  deed 
or  mortgage  of  Fannie  C.  Brock,  her  husband, 
and  her  adult  children  would  pass  a  good 
title  to  tfae  life  estate  of  Fannie  C.  Brock 
and  to  the  remainder  interests  of  the  adult 
children,  subject,  however,  to  such  remainder 
interests  of  such  children  being  diminished 
by  the  birth  of  other  children  to  the  life 
tenant  He  further  held  that  the  provision 
that  the  land,  rents,  and  crops. could  not  be 
subjected  to  the  debts  of  Mrs.  Brock  or  the 


dtiUdren  was  yoid.    The  appeal  challenges 
the  correctness  of  the  judgment 

[1]  1.  The  language  of  the  wUl  is:  "To 
my  daughter  Fannie  Cromwell  Dorsey  and 
children."  Id.  other  words,  the  devise  is 
from  a  father  to  his  daughter  and  her  chil- 
dren. There  is  nothing  in  the  will  to  indicate 
that  the  word  "diUdren"  is  used  as  "heirs." 
It  is  clear  that  the  testator  Intended  not 
only  that  his  daughter  shonld  enjoy  the  es- 
tate, bat  that  her  children,  bom  and  to  be 
born,  were  to  have  a  beneficial  interest 
therein.  Onierefore  It  is  the  settled  rale  in 
this  character  of  cases  to  effectuate  the  In- 
tention of  the  testator  by  girlng  a  life  estate 
to  the  first  taker,  and  the  remainder  to  the 
children  bom  and  to  be  bom.  Hall  v.  Wright, 
121  Ky.  16,  87  S.  W.  1129;  Bodlne's  Adm'r 
V.  Arthur,  91  Ky.  65,  14  S.  W.  904,  12  Ky. 
Law  Rep.  650,  34  Am.  St  Rep.  162 ;  Carr  t. 
Estill,  16  B.  Mon.  809,  63  Am.  Dea  648; 
Harkness  v.  Ldsle,  etc.,  132  Ky.  767,  117  S. 
W.  264. 

[2,  S]  2.  The  next  question  Is  whether  the 
children  take  an  absolute  estate  or  merely  a 
defeasible  fee  In  remainder.  It  will  be  ob- 
served that  the  devise  to  each  of  the  testa- 
tor's children  Is  subject  to  the  payment  of 
$300  to  his  widow.  There  is  a  further  pro- 
vision that  If  either  of  his  two  children 
should  die  leaving  no  bodily  issue,  the  share 
of  such  child  is  to  go  to  the  survivor,  but 
his  wife  was  to  have  |300  per  annum,  as 
provided  In  the  wllL  The  will  further  pro- 
vides that,  if  both  of  the  testator's  children 
should  die  leaving  no  children,  his  widow- 
was  to  have  300  acres  for  life  and  150 
acres  to  dispose  of  as  she  might  wish.  In 
that  event  the  balance  of  his  lands  was  to  go 
to  his  living  nieces  and  nephews,  or  the 
children  of  those  that  were  dead.  It  is  dear, 
we  think,  that  the  testator,  in  speaking  of  the 
death  of  either  or  both  of  his  children  with- 
out leaving  issue,  meant  their  death  In  the 
lifetime  of  their  mother,  since  only  in  that 
event  was  there  any  limitation  over  to  his 
widow  or  to  his  nieces  and  nephews.  Since 
Mrs.  Brock  survived  her  mother,  it  follows 
that  the  estate,  of  her  children  is  not  now 
subject  to  defeasance.  On  the  contrary,  her 
present  children  take  a  vested  remainder,  not 
subject  to  defeasance,  but  subject  to  be 
opened  up  and  diminished  by  the  birth  of 
other  children.  Therefore  a  deed  or  mort- 
gage made  by  Mrs.  Brock,  her  husband  and 
adult  children  would  pass  their  interest  in 
the  estate  devised,  though  such  interest  may 
hereafter  be  diminished  by  the  birth  of  other 
children. 

This  is  not  a  case  where  the  income  from 
certain  pr<q>erty  Is  demised  to  one  for  life, 
with  the  provision  that,  if  any  court  should 
ever  hold  it  subject  to  the  devisee's  debts, 
his  interest  therein  should  cease,  and  the 
title  should  vest  In  his  children.  Sach  pro- 
vision has  been  held  to  be  valid.  Bottom  t. 
Fultz,  124  Ky.  302,  98  S.  W.,  1037, 30  Kjr,  Law 
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Rep.  479;  Bull,  etc.,  v.  Kentucky  National 
Bank,  90  Ky.  452,  14  S.  W.  425,  12  Ky.  Law 
Rep.  536,  12  L.  R.  A.  37.  It  is  simply  a  case 
wbere  the  testator  provides  In  the  will  that 
the  property  actually  devised  shall  not  be 
subject  to  the  debts  of  the  devisee.  We  have 
frequently  held  such  provision  to  be  con- 
trary to  public  policy  and  void.  WooUey  v. 
Preston,  82  Ky.  415;  Montgomery,  etc.,  t. 
OlTutt,  136  Ky.  157,  123  S.  W.  676;  Rudd 
V.  Hagan,  86  Ky.  159,  5  S.  W.  416,  9  Ky. 
Law   Rep.  466. 

It  follows  that  the  judgment  of  the  chan- 
cellor, which  accords  with  the  vl'ewa  herein 
expressed,  la  correct. 

Judgment  affirmed. 


REITMANN  v.  EEITMANN. 

(Court  of  Appeals  of  Kentucky.    March  7, 

1916.) 

1.  DiYOBOX  «3»29S— GusTODT  or  CHii.nBEN. 

Under  Ky.  8t.  {  2123,  provldins  that  on 
awarding  the  cuBtody  of  nunor  children  in  di- 
vorce cases  the  welfare  of  the  children  shall  be 
kept  mainly  in  view,  the  poverty  of  the  mother 
is  no  legal  reason  for  dedining  to  give  her  the 
custody  and  control  of  a  minor  child. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
IMg.  K  781-787;    Dec.  Dig.  «=>298.] 

2.  DiVOBCE  «=s>312— CtlSTODT  OF  CHILD— AP- 

PEAi/— Pbesomption. 

On  appeal  frixn  the  denial  of  the  husband's 
motion  to  set  aside  so  much  of  the  judgment  in 
a  divorce  proceediag  as  awarded  to  the  mother 
the  custody  of  a  minor  child  and  to  adjudge  her 
custody  to  him,  the  Court  of  Appeals,  where  the 
evidence  in  the  divorce  proceeding  was  not  be- 
fore it,  would  presume  that  the  trial  court  was 
fully  justified  Uierefrom  in  making  such  award. 

(Bd.  Note. — For  other  cases,  see  Divorce,  Cent. 
IMg.  (  806;   Dec.  Dig.  «s>812.] 

3.  DrvoBCB  «=>303— CUBTODT  or  CHitD— Bv- 
iDENCK— ABAHDoitiaNX  ov  Pabbntai.  Con- 

TBOL. 

On  motion  of  father  to  set  aside  so  much 
of  judgment  in  divorce  proceeding  as  granted  to 
the  mother  the  custody  of  the  only  child,  a  girl 
of  about  12  years  of  age,  and  award  her  custody 
to  him,  evidence  held  not  to  show  any  abandon- 
ment of  parental  control  by  the  mother. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  II  793-795 ;    Dec  Dig.  «=>303.] 

4.  DivoBCK  «=»803— Custody  of  Child— Pit- 
msB. 

On  such  motion,  the  mere  showing  that  the 
mother  became  the  housekeeper  of  a  widower 
in  a  neighborhood  where  she  was  reared  and 
bad  a  number  of  relatives  and  where  the  child 
was  given  school  advantages,  in  the  absence  of 
even  a  suspicion  of  improper  relations  between 
bis  former  wife  and  her  employer,  would  not 
Jjtisti^  an  order  for  change  of  custody. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
IMg.  H  793-796;   Dec  Dig.  «=>303.] 

Appeal  from  Circuit  Court,  Boone  County. 

Suit  for  divorce  by  Jacob  Reitmann 
against  Mary  Reitmann,  with  suit  by  defend- 
ant against  plaintiff.  Judgment  for  plain- 
tiff, and,  from  the  denial  of  his  motion  to 
aet  aside  so  much  of  the  judgment  as  grant- 
ed to  defendant  the  custody  of  a  minor  child, 
plaintiff  cppeals.    Affirmed. 


S.  W.  Tolln,  of  Burtlngton,  for  appellant 
Clore,  Dlckerson  &  Clayton  and  W.  W.  Dlck- 
erson,  all  of  Cincinnati,  Ohio,  for  appellee. 

THOMAS,  J.  Some  time  previous  to  No- 
vember 30,  1914,  the  date  not  being  shown 
by  the  record,  but  which  we  presume  from 
statements  in  the  briefs  was  not  more  than 
two  years  previous  to  that  date,  there  were 
two  suits  filed  In  the  Booue  circuit  court,  one 
by  appellant  against  appellee,  his  wife,  and 
one  by  the  wife  against  the  husband,  the  ap- 
pellant. In  which  the  plaintiff  in  each  of  the 
two  suits  sought  a  divorce  from  the  defend- 
ant. As  to  what  other  relief  was  prayed  for 
In  these  two  suits,  vve  do  not  know,  because 
those  pleadings  are  not  made  a  part  of  this' 
record.  At  any  rate,  these  snlts  were,  some 
time  before  hearing,  consolidated,  and,  upon 
submission  after  the  preparation,  a  judg- 
ment was  rendered  granting  to  appellee  an 
absolute '  divorce  from  the  bonds  of  matri- 
mony with  the  appellant  and  allowing  her 
a  lump  sum  of  alimony  of  |1,665,  and  giving 
to  her  the  custody  of  their  only  child,  Mabel 
Reitmann,  a  girl,  who  at  that  time,  as  we 
gather  from  the  statements  dehors  the  record, 
was  something  In  the  neighborhood 'of  12 
years  of  age.  The  judgment  also  required 
appellant  to  pay  to  appellee  between  the  1st 
day  of  May  and  the  1st  day  of  September  aft- 
er the  rendition  of  the  judgment  the  sum  of 
$10  per  month  for  the  support  of  the  infant 
daughter,  and  to  pay  after  September  the 
sum  of  $15  per  month  for  that  purpose. 
Utere  la  nothing  to  show  that  either  this  ali- 
mony, or  the  monthly  allowance  for  the  bene- 
fit of  the  daughter,  have  either  been  paid; 
but,  inasmuch  as  we  find  no  complaint  in  re- 
gard to  these  matters,  we  presume  that  the 
Judgment  In  these  respects  has  been  and  is 
being  fully  met  by  appellant.  After  this 
Judgment,  tbe  appellee  and  her  daughter  mov- 
ed to  and  took  up  their  residence  at  a  place 
called  North  Bend,  In  Hamilton  county,  Ohio, 
which  seems  to  be  just  opposite  tbe  river 
from  where  the  appellant  resides  on  a  farm 
of  about  53  acres  In  Boone  county,  Ky.  Aft- 
er living  there  a  short  while,  the  mother  and 
daughter  moved  to  ConnersvlUe,  Ind.  About 
May  1,  1914,  the  appellee  secures  a  position 
as  housekeeper  for  a  farmer  by  the  name 
of  Wagner,  who  lives  between  seven  and 
eight  miles  from  Osgood,  In  Ripley  county, 
that  state,  where  she  and  her  daughter  have 
since  resided,  and  where  appellee  attends  to 
the  duties  of  looking  after  the  household  af- 
fairs of  her  employer;  she  being  at  times 
assisted  by  her  daughter,  Mabel  Reitmann. 
On  November  30, 1914,  the  appellant  gave  no- 
tice to  his  wife,  the  appellee,  that  he  would 
on  the  16th  day  of  December  following,  It  be- 
ing during  a  regular  term  of  the  Boone  cir- 
cuit court,  enter  a  motion  and  ask  the  court 
to  set  aside  so  much  of  the  judgment  In  the 
divorce  proceedings  as  granted  to  her  the 
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custody  of  their  only  diild,  Mabel  Bettmann, 
and  to  adjudge  to  him  the  custody  of  the 
child.  The  motion  was  made  on  the  day  spec- 
ified in  the  notice,  but  was  not  beard  until 
the  following  April,  1915,  term,  at  which 
time,  after  hearing  the  evidence  offered  by 
both  parties,  the  court  overruled  the  motion 
and  declined  to  modify  the  Judgment  as  re- 
quested therein.  From  the  Judgment  over- 
ruling the  motion,  this  appeal  is  prosecuted. 

The  only  grounds  In  support  of  the  motion 
found  in  the  record  are  those  stated  In  the 
afBdavlt  of  the  appellant  filed  upon  the  hiear- 
ing,  and  which  affidavit, '  omitting  heading, 
signature,  and  Jurat,  Is  as  follows: 

"The  affiant,  Jacob  Beitmann,  states  that  he 
.  is  the  father  of  Mabel  Reitmann,  for  whom  he 
is  asking  the  court  to  award  the  custody  of  said 
Mabel  Eeitmann.  He  states:  That,  after  the 
divorce  was  granted  in  this  case  and  the  defend- 
ant Mary  Reitmann  was  awarded  the  custody 
of  said  child,  she  has  lived  in  different  places 
and  in  different  states.  That  she  first  lived  in 
Hamilton  county,  Ohio,  and  in  a  little  cramped 
house  and  with  another  family.  Said  house  was 
located  in  the  hillside  and  was  not  a  suitable 
place  for  a  child  of  that  age  to  live.-  That  she 
next  moved  to  Oonnersville,  Ind.  From  there 
she  moved  to  Ripley  county,  Ind.,  and  affiant  is 
advised  that  his  said  daughter  Mabel  Beitmann 
and  her  mother,  Mary  Kcitmann,  are  living 
with  a  man  who  has  no  wife,  no  mother,  no  sis- 
ter, or  aunt,  living  in  the  same  family.  That 
no  other  woman  has  lived  in  the  family  where 
the  said  Mary  Beitmann  and  Mabel  Reitmann 
now  reside,  and  no  other  woman  has  lived  in 
that  family  since  the  defendant  Mary  Reitmann 
UIls  been  living  there. 

"And  affiant  further  states  that  his  said 
daughter,  Mabel  Beitmann,  is  permitted  by  her 
mother  to  go  long  distances  by  her  motlier  un- 
accompanied, and  remain  out  and  away  from 
home  witliout  any  suitable  person  looking  to 
her  care  and  protection,  and  said  child  has  so 
remained  away  from  her  mother  and  among 
strangers  exposed  to  the  temptations  and  dan- 
gers of  designing  men  and  women, 

"Affiant  further  states  that  he  has  sent  the 
railroad  fare  to  the  child's  mother  to  come  to 
his  home  in  Kentucky,  that  he  might  enjoy  her 
society,  but  that  she  failed  to  cone,  although 
she  received  the  money.  He  further  states  that 
his  said  daughter  is  now  going  on  14  years  of 
age,  needs  a  permanent  home,  a  proper  protec- 
tion against  the  wiles  and  snares  of  evil  and 
designing  persons.  And  he  makes  this  affidavit 
in  support  of  his  motion  now  pending  in  this 
court  to  award  him  the  custody  olf  the  said  Ma- 
bel Florence  Reitmann." 

It  wlU  be  seen  that  there  are  three  grounds 
sought  to  be  stated  which  would  Justify,  In 
the  mind  of  the  affiant,  the  court  granting 
to  him  the  relief  which  he  seeks.  They  are: 
(1)  The  property  of  appellee  and  the  conse- 
quent necessity  of  herself  and  daughter  oc- 
cupying as  their  residence  less  capacious 
quarters  than  ouiors  more  fortunate  finan- 
cially; <2)  that  the  appellee  had  permitted 
the  daughter  upon  some  occasions  to  be  on 
the  streets  of  North  Bend,  Ohio,  engaged  in, 
what  appears  to  appellant,  the  obnoxious  ex- 
ercise of  skating,  and  that  on  occasions,  or 
possibly  one  occasion,  she  was  permitted  to 
make  a  trip  to  Cincinnati,  where  she  re- 
mained over  for  one  night  and  occupied  a 
room  at  some  boarding  house;    and  (3)  the 


fact  that  appellee  bad  been  employed  by  and 
engaged  as  a  housekeeper  of  Mr.  Wagner. 

[1 , 2]  First  In  regard  to  the  first  ground 
mentioned.  It  may  be  said  that  the  fact  of 
poverty  alone  has  never  been  accepted  by  tlie 
law  as  a  legal  reason  for  declining  to  give 
either  parent  the  custody  and  control  of  the 
issue  of  the  marriage  on  a  Judgment  for  di- 
vorce, or  to  direct  these  of  su<di  control  after 
divorce  formally,  everything  else  being  equal, 
the  rule  was  that  the  father  would  be  pre- 
ferred in  such  matters  as  this,  and  that  he 
wonld  prlmA  fade  be  the  one  who  wonld  be 
entitled  to  the  custody  of  such  Infant;  bat 
this  rule  has  been  abandoned,  and  the  law  is 
that  the  first  and  chief  consideration  of  the 
court  in  such  cases  is  to  consult  the  Interest 
of  the  child  and  to  conform  Its  mUngs  so  as 
to  subserve  the  best  interest  of  the  child. 
Kentucky  Statutes,  |  2123.  Hie  evidence 
heard  In  the  divorce  proceedings  is  not  before 
us;  but,  when  the  court  gave  to  the  mother 
the  custody  and  control  of  the  child,  we  pre- 
sume that  he  was  fully  Justified  in  doing  so 
from  the  evidence  heard  In  the  divorce  pro- 
ceedings. There  is  an  atter  failure  to  de- 
velop any  reason  why  the  motion  for  this 
reason  urged  should  have  been  sustained. 

[3]  Second.  Upon  a  few  occasions  In  at- 
tempting to  visit  her  father,  as  the  Judgment 
In  the  divorce  proceedings  permitted,  the 
daughter  would  either  go  to  Cincinnati,  and 
from  there  to  North  Bend  and  across  the 
river  to  his  home,  or  would  go  to  Lawreuce- 
burg,  Ind.,  and  from  that  place  to  North 
Bend.  When  the  trip  would  be  made  by  way 
of  Lawrenceburg,  on  some  occasions  the  little 
girl  would  have  to  wait  at  that  place  for  a 
short  while  in  order  to  catch  the  train  that 
would  stop  at  North  Bend.  When  she  would 
get  to  North  Bend,  she  would  neceosarlly 
have  to  wait  there  a  short  while  until  she 
could  procure  conveyance  across  the  river  to 
go  to  her  father's  home,  and,  on  one  or  two 
occasions  while  waiting  for  a  chance  to  cross 
the  river,  she  with  other  children  engaged  in 
slutiug;  but  there  Is  absolutely  nothing  In 
the  record  to  show  that  at  these  times  she 
was  associated  with  any  one  except  highly 
respectable  people  and  her  acquaintances. 
At  one  time  she  spent  the  night  in  GlndnDati 
with  some  of  her  relatives.  They  secured 
lodging  at  a  boarding  house,  and  there  la 
not  a  particle  of  evidence  In  the  record  to 
show  that  this  boarding  house  was  not  per- 
fectly respectable,  there  not  being  an  intiiua- 
tlon  to  the  contrary ;  and,  while  the  record 
does  not  show  positively,  we  Infer  that  the 
next  day  the  daughter  went  from  Cincinnati 
to  her  father's  home  over  Into  Kentucky. 
From  this  it  Is  easy  to  be  seen  that  there  is 
an  entire  dearth  of  testimony  showing  any 
alandonuient  of  parental  control  of  the  child 
by  its  mother. 

[4]  Third.  Concerning  the  third  ground 
stated  in  appellant's  affidavit,  and  In  which 
Is  embodied  the  insinuation  that  appellee  was 
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living  In  ndnlterous  relations  with  ber  em- 
ployer, there  Is  not  only  a  total  absence  of 
any  proof  of  the  charge,  bnt,  on  the  contrary, 
the  testimony  absolutely  refutes  the  Insinua- 
tion. The  proof  shows  that  Mr.  Wagner  la 
an  exceeOlngly  thrifty  farmer;  that  he  Is  a 
widower  and  has  a  son  whose  age  Is  about  a 
year  younger  than  the  daughter  of  the  par- 
ties to  tills  proceeding.  There  Is  no  testi- 
mony In  the  record  from  which  even  a  sus- 
picion of  Improper  relations  between  appellee 
and  Mr.  Wagner  exists.  The  neighborhood  is 
the  one  In  which  the  appellee  was  reared  and 
In  which  she  has  a  number  of  relatiVes.  Her 
daughter  has  access  to  and  attends  the  schools 
In  that  vldnlty,  and  Mr.  Wagner,  when  the 
conditions  of  the  weather  necessitates  It,  pro- 
vides suitable  transportation  for  the  daugh- 
ter to  and  from  her  school.  She  has  already 
graduated.  In  the  primary  department,  and  is 
now  enrolled  as  a  pupil  In  a  higher  grade; 
and,  while  there  are  no  other  ladies  residing 
at  the  house,  yet  the  proof  shows  that  the 
neighboring  women  visit  Mrs.  Reitmann  as 
la  customary  in  rural  communities.  It  is 
shown  that  the  appellee  Is  of  German  birth 
and  possesses  the  Industry  and  thrift  which 
characterizes  that  race  of  people.  She  no 
doubt  la  an  excellent  housekeeper,  and,  so 
far  as  the  proof  In  this  case  shows,  Is  as 
Tlrtnous  as  any  woman  In  the  land. 

Appellant  relies  upon  the  following  exerpt 
from  2  Robertson's  Kentucky  Criminal  law, 
p.  830,  In  M^r  to  prove  his  covert  cbarge  of 
adulterous  relations  between  appellee's  em- 
ployer and  herself: 

"Thns  the  living  together  of  a  man  and  wo- 
man mimarrled,  which  is  generally  known 
throughout  the  nelf^borbood,  is  sufficient  to  con- 
atitute  open  and  notorious  lewdness,  without 
proving  It  to  have  been  In  a  street  or  under  the 
unmedtate  observation  of  strangers." 

The  quotation  Is  supported  by  the  Tennes- 
aee  case  of  Qrlsham  v.  State,  2  Terg.  589, 
the  facts  In  which  bear  no  similarity  to  those 
of  this  case.  The  author  is  attempting  to 
set  forth  a  rule  at  presumption,  and  when 
the  relationship,  as  stated  by  him,  between 
the  parties.  Is  disassociated  from  other  facts 
which  completely  dispell  the  presumption,  It 
may  be  considered  as  a  fair  rule  of  evi- 
dence, bnt  the  circumstances  are  so  far  dif- 
ferent in  the  instant  case  as  to  destroy  Its 
application  altogether;  these  differences  be- 
ing; 80  manlf^t  as  to  need  no  pointing  out 
by  ns. 

We  are  not  prepared,  nor  does  the  law  re- 
Qnlre  us,  to  say  that,  because  she  seeks  and 
obtains  honorable  employment  and  manifests 
a  disposition  to  "keep  the  wolf  from  the 
door"  and  to  so  locate  and  situate  herself  as 
that  her  daughter  will  have  access  to  a  high 
grade  system  of  public  schools,  she  there- 
by shows  an  unfitness  to  be  the  custodian  of 
her  daughter,  although  the  employment  In 
which  she  Is  engaged  is  that  of  housekeeper 
for  a  widower.    To  do  so  would  reduce  her 


condition  from  that  of  a  thrifty,  willing,  and 
contented  housekeeper  to  one  of  a  lonely  out- 
cast, all  brought  about  by  the  fanlts  of  her 
husband  as  Judicially  found  by  the  divorce 
decree. 

The  evidence  does  not  justify  the  court, 
either  for  the  benefit  of  the  child,  or  other 
reason,  in  denying  to  appellee  the  compan- 
ionship of  her  daughter  as  her  custodian.  If 
in  the  future  facts  should  develop  Justifying 
the  modification  of  the  divorce  proceeding  in 
regard  to  the  custody  of  the  child,  it  may 
be  done  by  proper  proceedings  in  the  court 
below ;  but  no  facts  Justifying  the  action  are 
shown  In  this  record. 

It  resolts  therefore  that  the  Judgment  ap- 
pealed from  should  be,  and  is,  affirmed. 


BAKIN'S  ADM-R  v.  ANDERSON. 

(Court    of   Appeals   of   Kentucky.     March   7, 
1916.) 

Masteb   and    Skrvant   ig=:>30Z— Sebvakts— 

ToBTB— Scope  or  Emplotment. 

Where  a  chanffeur  was  directed  by  the 
owner  of  an  automobile  to  take  it  from  the 
garage  at  a  stated  time  and  call  at  a  bouse, 
bnt  be  started  nearly  an  hour  earlier,  and  in 
making  a  detour  on  an  errand  of  his  own  an 
accident  occurred  at  a  point  twice  as  tar  from, 
and  beyond,  the  place  to  which  be  was  directed 
to  go  as  the  garage,  having  made  a  side  trip  of 
several  blocks  from  the  main  trip  of  less  uian 
one  block,  he  was  not  in  his  master's  employ 
at  the  time  of  the  accident,  and  his  master  was 
not  liable;  since  while  a  mere  disregard  of  in- 
structions or  deviation  from  the  line  of  his  duty 
by  servant  does  not  relieve  his  master  of  re- 
sponsibility, if  the  servant  for  purposes  of  his 
own  departs  so  far  from  the  line  of  his  dnty 
that  for  the  time  being  his  acts  constitute  an 
abandonment  of  his  service,  the  master  la 
not  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  tl  1217r-1221,  1226,  1228; 
Dec  Dig.  «S=»302.] 

Appeal  from  Circuit  Court,  Fayette 
County. 

Action  by  the  administrator  of  Frederick 
Eakln  against  R.  T.  Anderson  and  Allen 
Hicks.  From  a  verdict  for  the  defendant  R. 
T.  Anderson,  the  plalntUI  appeals.    Afilrmed. 

Gordan  &  Lourent  of  Louisville,  J.  A. 
Edge,  of  Lexington,  and  Pitts  &  McConnlce 
of  Nashville,  Tenn.,  for  appellant  Kim- 
ball  &  Hunter  and  Hunt  ft  Bu^,  all  of  Lex- 
ington, for  appellee. 

CLARKE,  J.  This  Is  an  action  by  the  ad- 
ministrator of  Frederick  Eakln  against  R. 
T.  Anderson  and  Allen  Hicks  to  recover  dam- 
ages for  the  death  of  said  Eakln,  who,  while 
riding  a  bicycle,  was  killed  at  the  corner  of 
Third  and  Walnut  streets  In  the  dty  of  Lex- 
ington by  being  run  over  by  an  automobile 
owned  by  said  Anderson  while  being  operat- 
ed by  said  Hicks.  At  the  conclusion  of 
plalntUfs'  evidence,  a  peremptory  Instruc- 
tion was  given  directing  the  Jury  to  find  for 
the  defendant  Anderson,  and  this  appeal  is 
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prosecuted  to  tevexB^  the  Judgment  dUnulss- 
ing  the  petition  against  Anderson;  the  per- 
emptory having  .been  refused  and  tihe  ease 
continued  as  to  Hicks. 

The  facts  are  these:  Hicks  was  Anderson's 
chauffeur,  and  upon  the  day  of  the  accident 
had  been  relieved  from  duty  for  the  day 
early  in  the  afternoon,  and  after  being  releas- 
ed had  made  an  engagement  to  call  that 
evening  upon  a  young  lady  who  lived  at  155 
Walton  avenue  in  said  city.  About  6  o'clock 
that  evening,  and  after  Hicks  had  made  the 
engagement  to  call  upon  the  young  lady,  Mr. 
Anderson's  wife  called  him  over  the  ikhone 
and  gave  him  instructions,  her  right  to  do 
which  la  conceded,  to  take  Anderson's  auto- 
mobile and  go  to  Second  and  Broadway  at 
about  five  minutes  to  nine  to  get  her  broth- 
er, Baldwin  Itespass,  and  convey  him  and 
his  guests  to  and  from  a  reception  at  the 
Phoenix  Hotel.  At  8  o'clock  that  evening, 
Hicks  went  to  the  garage  on  Mialn  street 
where  the  automobile  was  kept,  got  the  au- 
tomobile, and  went  to  155  Walton  avenue 
to  inform  his  young  lady  friend  that  he 
would  have  to  work  that  night  and  wonid 
be  unable  to  keep  his  engagement  with  her. 
To  reach  her  home,  he  traveled  east  on 
Main  street  and  north  on  Walton  avenue,  a 
distance  of  7,385  feet  After  remaining  20 
or  SO  minutes  at  the  home  of  this  young 
lady.  Hicks  started,  by  a  different  route 
from  the  one  over  which  he  came,  to  the 
home  of  Baldwin  Respass,  who  resided  at 
Second  and  Broadway,  traveling  north  on 
Walton  avenue  and  west  on  Third  street  to 
its  intersection  with  Walnut  street,  a  dis- 
tance of  6,5W  feet,  when  the  accident  result- 
ing in  the  death  of  Eakln  occurred.  The  dis- 
tance from  Third  and  Walnut,  where  the  ac- 
cident occurred,  to  Second  and  Broadway, 
Respass'  home.  Is  2,363  feet,  while  the  dis- 
tance between  the  garage  and  Second  and 
Broadway  Is  997  feet  The  distance  traveled 
by  Hicks  from  the  time  he  left  the  garage 
to  the  place  of  the  accident  is  12,849  feet  and 
the  home  of  Respass  is  almost  directly  be- 
tween the  place  of  the  accident  and  the  ga- 
rage. The  accident  occurred  somewhere  be- 
tween 20  and  10  minutes  before  9  o'clock. 

The  question  Involved  upon  this  appeal 
is  whether  Hicks,  at  the  time  of  the  accident, 
was  the  servant  of  Anderson  prosecuting  his 
business,  or  whether  at  the  time  he  was  act- 
ing outside  of  his  employment  and  engaged 
in  an  affair  of  his  own.  Appellant  contends 
that,  as  Hicks  at  the  time  of  the  accident 
was  on  his  way  to  the  home  of  Baldwin  Res- 
pass for  the  purpose  of  performing  the  serv- 
ice required  of  him  by  his  master,  the  rela- 
tion of  master  and  servant  existed,  and  that 
the  doctrine  of  respondeat  superior  is  ap- 
plicable. Appellee  contends  that,  since  Hicks 
had  taken  the  automobile  for  his  own  pur- 
I)ose,  and  without  consent  of  appellee,  and 
at  the  time  of  the  accident  was  far  beyond 
any  reasonable  route  from  the  garage  to  the 


home  of  BeGpass,  the  relationsh^  of  master 
and  servant  did  not  then  exist,  and  he  is  not 
liable  for  Hicks'  acts. 

In  support  of  appellant's  contention,  we 
are  cited  to  Jones  v.  Weigand,  134  App.  Div. 
644,  119  N.  T.  Supp.  441,  and  Geraty  t.  Na- 
tional Ice  Cb.,  16  App.  Div.  174,  44  N.  X. 
Supp.  659^  which  cases  are  stated  by  coun- 
sel to  be  perhaps  the  leading  cases  in  this 
country  supporting  their  contention.  In  the 
Jones  Case,  supra,  the  defendant's  driver 
was  sent  with  defendant's  coach  to  an  under- 
taker for  use  at  a  funeral  According  to 
directions,  he  called  for  some  gentleman,  took 
him  to  the  house  of  mourning,  to  the  ceme- 
tery, and  then  back  homa  Instead  of  re- 
turning the  coach  to  defendant's  stable  in 
King's  county,  a  distance  of  16  blocks  by 
the  direct  route,  the  driver  took  a  circuitous 
route,  driving  back  into  Queen's  county  and 
going  several  blocks  out  of  his  way|  and  part 
of  the  time  in  opposite  direction  from  the 
stable.  He  left  the  coach  temporarily  for  an 
errand  of  his  own,  and  upon  returning  start- 
ed up  the  horses,  taking  no  heed  of  a  little 
child  who  was  playing  near  the  step  of  ti» 
coach,  with  the  result  that  the  child  was 
drawn  under  the  wheels  and  run  over.  Com- 
menting upon  this  state  of  facts,  the  court 
said: 

"The  master  is  liable  only  for  acts  done  bj 
the  servant  in  the  course  of  his  employment  la 
such,  but  mere  disregard  of  instructions  or  devi- 
ation from  the  line  of  his  dubr  does  not  relieve 
the  master  of  responsibility.  Wrongful  acts  are 
usually  in  violation  of  orders,  or  in  deviation 
from  the  strict  line  of  duty.  The  teat  is  wheth- 
er the  act  was  done  while  the  servant  was  do- 
ing his  master's  -  work,  no  matter  how  irregrn- 
larly,  or  with  what  disregard  of  'instructions. 
If  the  servant,  for  purposes  of  his  own.  deparu 
from  the  line  of  his  duty,  so  that  for  the  time 
being  his  acts  constitute  an  abandonment  of 
his  service,  the  master  is  not  liable ;  but,  to 
constitute  an  abandonment  of  the  service,  the 
servant'  must  be  serving  his  own  or  some  other 
person's  purposes,  wholly  independent  of  his 
master's  bosmess.  It  seems-  to  me  that  the 
making  of  the  circuitous  route  to  the  stable  was 
at  most  a  deviation,  not  an  abandonment,  of  tbe 
service.  While  the  servant  deviated  from  tbe 
direct  route,  he  was  nevertheless  engaged  in 
taking  the  coach  back  to  the  stable.  lie  com- 
bined his  own  with  his  master's  purposes,  but 
did  not  whoHy  abandon  bis  service,  except  dur- 
ing the  time  when  he  was  absent  from  the  coach 
to  make  his  call. 

"But,  if  the  foregoing  be  doubtful,  it  seems 
plain  that,  when  the  driver  returned  to  the 
coach  for  the  purpose  of  taking  it  back  to  the 
defendant's  staole,  be  re-entered  upon  his  mni- 
ter's  service,  and  resumed  the  business  which 
he  had  temporarily  abandoned.  It  is  no  answer 
to  this  to  say  that  the  accident  would  not  have 
happened  if  he  had  not  made  tbe  call.  His 
carelessness  after  he  had  resumed  bis  master's 
business  was  the  causa  causans  of  the  accident 
The  leading  EInglish  cases  (Joel  v.  Morrison,  6 
Carr.  &  P.  601.  and  Sleath  v.  Wilson,  9  Carr. 
&  P.  607)  are  illustrations  of  mere  deviation 
from  the  line  of  duty,  while  Mitchell  v.  Crnsa- 
weller,  13  C.  B.  237,  and  Storey  v.  Ashton,  L. 
R.  &  Q.  B.  470,  were  held  to  be  cases  of  a  to- 
tal abandonment  of  tbe  service.  The  cases  cit- 
ed by  tbe  respondent  are  not  in  point,  and  it  'a 
necessary  to  note  only  one  or  two  of  them.  In 
Cunningham  v.  CasUe,  127  App.  Div.  680,  111 
N.  X.  Supp.  1057,  the  defendant's  evidence  teod- 
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ed  to  show  &at  tbe  defendant  had  loaned  the 
antomobile  to  hia  chauffeur,  and  that  the  acci- 
dept  happened  while  the  latter  was  using  it 
solely  for  hia  own  purposes.  •  .  •  •  Mitchell 
V.  CrassweUer,  supra.  The  evidence  in  that 
case  tended  to  show,  not  deviation  merely,  but 
an  entire  tLbandontnent  or  depaitare  from  the 
master's  businees.  The  coacbaian  was  not  re- 
turning the  horses  and  carriage  to  the  stable, 
even  by  a  circuitous  route,  but  was  using  them 
for  pnrpoaes  of  his  own.  The  Massachusetts 
cases  may  seem  to  support  the  defendant's  con- 
tention. See  McCarthy  v.  T^mmins,  178  Mass. 
378.  59  N.  E.  1038,  86  Am.  St.  Rep.  490 ;  Perl- 
stein  T.  American  Express  Co.,  177  Mass.  630, 
Se  N.  B.  104,  S2  Ia  R.  A.  9Se.  This  case,  how- 
ever, may  be  distinguished  from  those  by  the 
fact  that,  when  tbe  accident  occurred,  the  serv- 
ant had  performed  his  own  purposes  and  had 
resumed  nis  duty  to  return  tbe  coach  to  the 
stable.  I  do  not  see  how  the  case  can  be-  dis- 
tingnished  from  Williams  v.  Koebler  &  Co.,  41 
App.  Div.  426,  58  N.  Y.  Supp.  863,  a  case  in 
this  department,  decided  on  the  authority  of 
Quinn  v.  Power,  87  N.  Y.  585,  41  Am.  Rep.  892, 
except  that  that  was  a  much  stranger  case  for 
tbe  defendant  than  this." 

From  tlie  above  it  will  be  seen  that,  where 
the  existence  of  the  relationship  of  master 
and  servant  existed,  a  d^arture  of  a  fetr 
blociu  from  a  direct  route  of  16  blocks  for 
tbe  servant's  own  purpose  was  held  to  be 
a  mere  deviation,  or  at  the  most  a  temporary 
aliandonment  of  the  service,  and  that,  If  an 
abandonment,  the  service  was  resumed  the 
moznent  the  driver  had  performed  his  own 
service,  and  that  at  the  time  of  tbe  acddeut 
be  bad  resumed  tlie  service -of  the  master. 

In  the  Geraty  v.  National  Ice  Company 
Case,  the  drivers  of  the  company's  ice  wagon 
were  sent  with  a  load  of  Icfe  to  be  delivered 
at  the  Grand  Central  Station  In  New  Tork 
City.  They  did  not  take  the  direct  route, 
but  deviated  considerably  from  It,  stopping 
at  Forty-Third  street  and  Third  avenue  for 
their  own  purposes.  When  they  came  back 
to  the  wagon,  a  cake  of  Ice  slipped  off  and 
struck  plaintiff.   Tbe  court  In  that  case  said: 

"It  is  the  rule,  no  doubt,  that  a  master  is  not 
necessarily  relieved  from  responsibility  for  an 
injury  resnlting  from  tbe  negligence  of  his 
servant  simply  because  the  servant  is  at  the 
time  acting  in  disobedience  to  the  master's  order. 
The  question  in  everjr  case  is  whether  the  act  he 
was  doing  was  one  in  prosecution  of  his  mas- 
ter's business.  *  *  *  If  the  act  was  one 
which,  continued  until  the  termination,  would 
have  resulted  in  carrying  out  the  object  for 
which  the  servant  had  been  employed,  the  mas- 
ter would  l>e  liable  for  whatever  negligence 
might  take  place  during  its  performance,  al- 
though tbe  servant,  in  doing  it,  was  not  obey- 
ing the  instructions  of  the  master,  or  although 
he  had  deviated  from  the  route  prescribed  by 
the  master  for  the  purpose  of  doing  some  act 
of  his  own,  but  yet  with  the  intention,  at  the 
same  time,  of  pursuing  his  master's  business. 
Quinn  v.  Power,  87  N.  Y.  535,  539  [41  Am.  Rep. 
392].  Xlie  rule,  as  laid  down  by  tbe  latest 
cases  In  the  English  courts,  is  that  a  master  is 
responsible  for  an  injury  resulting  from  tbe  neg- 
ligence of  his  servant  while  driving  his  cart, 
grovided  the  servant  is  at  the  time  engaged 
I  his  master's  business,  even  though  the  acci- 
dent happens  in  a  place  to  which  his  master's 
business  did  not  call  him.  But  if  the  journey 
upon  which  the  servant  starts  be  wholly  for  his 
own  purposes,  and  without  the  knowledge  or 
consent  of  the  master,  the  latter  will  not  he 


liable.  Mitchell  t.  Crassweller,  13  C.  B.  237; 
Storey  v.  Ashton,  L.  B,  4  Q.  B.  476.  His 
is  also  the  rule  laid  down  in  this  state.  Cos- 
grove  V.  Ogden,  '49  N.  Y.  255  [10  Am.  Rep.  301], 
In  that  case  it  is  said  that  the  test  of  the  mas- 
ter's responsibility  for  the  act  of  his  own  servant 
is  whether  the  act  was  done  while  the  servant 
was  engaged  in  the  prosecution  of  the  business 
which  he  was  employed  to  do.  In  this  case  the 
act  that  tbe  servant  was  employed  to  do  was  to 
take  this  ice  from  the  warehouse  to  the  Grand 
Central  Station.  The  route  taken  was  not  the 
direct  route,  but  that  fact  of  itself  does  not  re- 
lieve the  master  from  his  liability.  Within  the 
cases  above  stated,  the  liability  still  continues 
unless  tbe  deviation  is  made,  not  in  the  prose- 
cution of  the  master's  business,  but  for  some  dif- 
ferent and  other  purpose.  Tbe  distinction  is  well 
Illustrated  in  the  cases  of  Cavanagh  v.  Dinsmore, 
12  Hun  [N.  Y.]  466,  and  Sheridan  v.  Charlick, 
4  Daly  (N.  Y.]  338,  in  which  the  servant,  hav- 
ing been  directed  to  use  his  master's  horse  and 
carriage  for  a  particular  purpose,  and  then  to 
put  it  up  in  the  stable,  instead  of  doing  so, 
after  the  master's  business  had  Ijeen  performed, 
went  off  In  another  direction  in  the  prosecution 
of  his  own  affairs,  and  for  hia  own  purposes. 
In  those  cases  it  was  held  that,  the  enterprise 
undertaken  by  the  servant  during  which  the 
accident  happened  being  solely  for  his  own  pur- 
poses, the  defendant  was  not  responsible  for  it. 
In  this  particular  case,  so  long  as  Sweeney  and 
McQuade  were  engaged  in  taking  this  ice  to 
the  Grand'  Central  Station  they  were  engaged 
in  the  prosecution  of  tbe  master's  business,  and 
It  was  liable  for  their  acta.  The  liabiUty  ceased, 
if  at  all,  only  when  they  were  not  engaged  in 
taking  the  ice  to  the  place  where  they  were 
directed  to  take  it. 

"According  to  tbe  evidence  of  the  defendant's 
witness,  they  stopped  near  the  comer  of  Forty- 
Third  street  and  Third  avenue  for  the  purpose 
of  unloading  some  of  this  ice.  Up  to  that  time 
they  had  been  proceeding  in  the  business  in 
which  they  were  engaged.  While  they  stood 
there,  unloading  the  ice,  if  they  did  do  so,  they 
were  undoubtedly  not  engaged  in  the  master's 
business,  and  were  acting  in  their  own  behalf, 
and  at  that  time  it  is  quite  clear  that  the 
master  was  not  liable  for  the  unloading  in  which 
they  were  engaged.  The  jury  were  so  instruct- 
ed by  the  court  They  were  told  that,  if  the 
accident  happened  while  these  men  were  unload- 
ing the  ice,  the  defendant  was  not  responsible. 
•  •  •  We  think  that  the  defendant  was  not 
entitled  to  be  relieved  from  liability  if  tbe  ac- 
cident happened  after  Sweeney  had  taken  bis 
place  upon  the  wagon,  and  resumed  his  course 
towards  the  Grand  Central  Station,  and  the 
accident  was  caused  by  the  slipping  of  the  ice 
ofi  from  the  wagon.  At  that  time,  Sweeney, 
whatever  may  have  been  his  object  in  deviat- 
ing from  tbe  direct  route,  was  again  proceeding 
to  deliver  the  ice.  He  had  accomplished  what- 
ever purpose  be  intended  to  accomplish  by  the 
deviation,  and  had  resumed  the  execution  of  the 
work  which  the  defendant  had  intrusted  him 
to  do." 

From  which  It  wUl  be  seen  that  In  that 
case  the  servants,  after  having  begun  a  serv- 
ice for  the  master,  deviated  a'  short  distance 
from  a  direct  route  for  their  own  purposes, 
and,  after  the  completion  of  their  own  pur- 
poses, had  resumed  the  service  upon  which 
they  were  engaged. 

In  both  of  these  cases  it  will  have  been 
noticed  that  the  devlatlou  or  abandonment 
was  from  a  service  for  the  master,  to  do 
which  the  servants  had  started  out,  and 
that,  tn  the  first  case,  the  deviation  was  one 
of  a  few  blocks  from  a  journey  of  16  blocks^ 
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and.  In  tbe  latter  case.  It  was  a  short  dis- 
tance from  what  was  probably  a  trip  of  long 
distance  compared  with  the  deviation.  Both 
of  these  cases  are  distinguished  from  the 
case  at  bar  by  the  fact  that  the  deviations 
were  short  in  comparison  with  the  whole 
trip,  and  by  the  fact  that  the  trip  was  begun 
and  ended  In  the  master's  service;  while,  In 
the  case  at  bar,  the  trip  on  the  servant's 
business  was  eight  times  the  distance  of  the 
trip  he  was  directed  to  take  for  the  master, 
and  at  the  time  of  the  accident  he  was  still 
more  than  three  times  the  distance  he  was 
directed  to  go,  away  from  and  beyond  the 
place  to  which  he  was  directed  to  go;  and 
of  still  greater  importance,  he  did  not  start 
out  in  the  service  of  the  master,  bat  to  serve 
his  own  purposes. 

It  may  be,  and  probably  is,  true,  as  stated 
in  the  Geraty  v.  National  Ice  Company  Case, 
where  a  deviation  from,  or  temporary  aban- 
donment of,  the  service  is  Involved,  as  soon 
as  the  servant  has  completed  his  private  busi- 
ness and  starts  again  an  act  "which,  con- 
tinued until  the  termination,  would  have  re- 
sulted in  carrying  oat  the  object  for  which 
the  servant  had  been  employed,  the  master 
would  be  liable  for  whatever  negligence  might 
take  place  during  Its  performance,  although 
the  servant.  In  doing  It,  was  not  obeying  the 
Instructions  of  the  master,  or  although  he 
had  deviated  from  the  route  prescribed  by 
the  master  for  the  jnirpose  of  doing  some  act 
of  his  own,  but  yet  with  the  Intention,  at  the 
same  time  of  pursuing  his  master's  busi- 
ness." But  that  rule  was  not  contemplated 
to,  and  does  not,  apply,  In  our  Judgment, 
where  the  trip  was  undertaken,  not  In  the 
master's  service,  but  without  the  knowledge 
or  consent  of  the  master,  and  for  the  serv- 
ant's own  purposes;  and  that  the  court  In 
the  Geraty  v.  National  Ice  Company  Case 
was  of  the  same  opinion  Is  apparent  from 
the  following  statement  made  almost  Im- 
mediately HoUowlng  the  one  last  quoted 
above: 

"But  if  the  journey  upon  which  the  servant 
■tarts  be  wholly  for  his  own  purposes,  and  with- 
out the  knowledge  or  consent  of  the  master, 
the  latter  wiU  not  be  Uable." 

Appellant  also  cites  a  number  of  other 
cases  In  which  a  deviation  or  an  abandon- 
ment was  Involved,  In  which  practically  the 
same  principles  are  announced  as  In  the 
two  cases  from  which  we  have  quoted  above; 
bat  we  do  not  consider  it  necessary  to 
discuss  them  here,  because  we  agree  with 
the  rules  therein  announced  when  applied  to 
a  case  where  a  deviation  from  or  an  aban- 
donment of  the  service  Is  involved. 

We  do  not  deem  the  case  at  bar  such 
a  case,  or  as  Involving  a  "deviation"  or  an 
"abandonment"  Without  doubt,  the  evidence 
conclusively  shows,  with  nothing  to  the  con- 
trary, that,  when  Hicks  went  to  the  garage 
and  took  appellee's  automobile  upon  the 
evening  of  the  accident  involved  here,  he  did 
so  wttboat  the  consent  of  the  master  for  his 


own  private  business,  and  that  he  did  not 
then  enter  the  service  of  appellee;  so  that 
ttie  question  before  us  is  not  one  analogons 
to,  or  covered  by,  the  cases  dted  for  appel- 
lant 

The  question  befora  us  is  whether  or  not, 
at  the  time  of  the  accident  the  servant  bad 
entered  his  master's  service,  after  having 
been  upon  a  trip  of  his  own  with  the  master's 
car  without  his  consent  That  this  was  the 
question  Involved  was  argued  by  counsel  toe 
appellee,  who  were  challenged  by  counsel  tm 
appellant  to  State  when,  U  that  were  tme, 
the  servant  may  be  said  to  enter  the  service 
of  the  master,  and  we  presume  that  It  will  be 
expected  of  us  to  answer  that  question ;  but 
we  are  unwilling  to  attempt  to  state  at  just 
what  point  the  servant  under  such  dream- 
stances  may  be  said  to  enter  the  master's 
service,  because.  In  the  first  place.  It  wonld 
be  difficult  tf  not  Impossible,  for  as  to  state 
such  a  rule  as  would  be  correct  under  cir- 
cumstances not  now  tn  contemplation;  and,  in 
the  second  place,  because  it  is  unnecessary  to 
the  decision  ot  this  case.  However,  we  are 
convinced  that  upon  this  evening  Hicks  had 
not  entered,  and  was  not  engaged  in,  the 
service  of  api>eUee  at  the  time  of  the  acci- 
dent He  had  been  directed  to  drive  the  car 
from  a  definite  place  to  a  definite  place,  a  dis- 
tance of  less  than  a  thousand  feet  at  about 
5  minutes  before  0  o'clock.  He  took  the  car 
nearly  an  hour  before  that  time,  when  but  a 
few  minutes  would  have  been  necessary  In 
which  io  make  the  trip,  and  his  reason  for 
taking  it  at  the  time  he  did  was  to  make  an 
entirely  different  trip,  and  for  his  own  pur- 
poses. At  the  time  of  the  accident  he  was 
upon  the  return  portion  of  his  own  private 
Journey,  Incidentally,  of  course,  for  the  pur- 
pose of  entering  his  master's  service.  As  we 
have  stated  before,  it  would  be  dlffloolt  and 
we  are  unwilling  to  attempt,  to  say  Just  when 
he  would  have  entered  the  master's  service, 
but  at  the  time  of  the  accident  be  was  not  in 
the  vicinity,  nor  within  the  "penumbra,"  as 
it  has  been  called  in  one  of  the  cases,  of  any 
reasonable  route  that  could  have  been  em- 
ployed by  him  In  performance  of  his  master's 
business.  He  was  then  more  than  twice  as 
far  from  and  beyond  the  place  to  which  ha 
had  been  directed  to  go,  than  If  he  had  never 
started  at  all,  and  we  hold  that  at  the  time 
and  place  of  the  accident  he  was  engaged  In 
one  portion  of  his  own  trip.  The  fact  that 
at  that  time  he  had  in  mind  a  service  to  be 
performed  for  the  master,  and  was  proceed- 
ing In  a  direction  that  ultimately  would  have 
accomplished  the  master's  desires,  was  mere- 
ly Incidental  In  this  case,  and  the  return 
from  his  own  private  trip,  so  that  he  might 
go  to  work  for  the  master,  was  the  matter  in 
which  he  was  then  engaged. 

Statements  of  distances  to  or  from  a  place, 
or  before  or  after  a  time,  are  relative  state- 
ments, in  the  consideration  of  which  In  any 
case  a  due  sense  of  proportions  must  be  main- 
tained.   ▲  side  trip  of  several  blocks  from  a 
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main  trip  of  16  blocks  may  correctly  be  called 
a  Blight  deviation,  whereas  a  side  trip  of 
several  blocks  from  a  main  trip  of  less  than 
one  block  might  reasonably  be  regarded  as 
an  entirely  different  proposition;  and  the  tak- 
ing of  an  automobile  an  honr  before  the  nec- 
essary time  for  a  required  Journey  of  a  few 
blocks  is  an  entirely  different  proposition 
from  what  it  wonld  be  to  take  it  out  of  the 
garage  an  honr  before  the  necessary  time  for 
a  Joomey  of  many  miles.  And,  while  Hicks 
In  this  case  took  the  automobile  out  a  little 
less  than  an  honr  before  the  time  reasonably 
necessary  to  have  taken  it,  and  while  at  the 
time  of  the  accident  he  was  not  a  great  many 
squares  away  from  the  place  to  which  he  had 
been  directed  to  take  it,  nevertheless,  in  view 
of  the  short  distance  he  was  required  to  go 
In  the  master's  service,  we  are  convinced  that 
his  service  neither  warranted  his  taking  the 
machine  at  the  time  he  did,  nor  having  It 
near  the  place  of  the  accident 

We  think  our  position  as  stated  is  warrant- 
ed upon  reason  and  supported  by  the  prind- 
ples  announced  in  the  following  cases:  Tyler 
T.  Stephan's  Adm'x,  163  Ky.  770,  174  S.  W. 
790:  Flelschner  v.  Dnrgiii,  207  Mass.  435,  93 
1{.  E.  801,  3S  L.  S.  A.  (N.  S.)  79.  20  Ann. 
Cas.  1291 ;  Hayes  t.  Wllklns,  194  Mass.  223, 
SO  N.  B.  499,  9  L.  B.  A.  CN.  S.)  1033,  120 
Am.  St  Bep.  649;  Danforth  v.  Fisher,  7S  N. 
H.  HI,  71  Atl.  635,  21  L.  R.  A.  (N.  8.)  96, 
139  Am.  St.  Rep.  670 ;  Patterson  v.  Kates  (O. 
C.)  152  Fed.  481;  McCarthy  v.  Timmins,  178 
Mass.  378,  69  N.  B.  1038,  86  Am.  St  Rep.  490; 
Symington  ▼.  Slpes,  121  Md.  SIS,  88  Atl.  134, 
47  L.  B.  A.  (N.  S.)  662 — and  that  our  con- 
clusion upon  the  facts  here  is  not  ont  of  har- 
mony with  the  Jones  v.  Welgand  or  the  Oer- 
aty  V.  National  Ice  Company  Cases,  or  any 
case  dted  by  appellant 

Bavlng  readied  the  condnslon  that  Hides 
at  the  time  and  place  of  the  accident  was  not 
engaged  in  the  service  of  appellee  Anderson, 
It  Is  nnnecesBaiy  to  discuss  the  question  of 
Sides'  negligence  as  the  cause  of  the  acci- 
dent and  It  results  that  it  was  not  error  for 
the  trial  court  to  have  instructed  the  jury  to 
xetom  a  verdict  for  appellee. 

Wlierefore  the  Judgment  Is  affirmed. 


OUTlBrBIB  et  aL  ▼.  GUTHRIE'S  BX'R  et  aL 
(Court  of  Appeals  of  Kentucky.    March  8, 1916.) 

1.  Wills   $=s>440— Gokstbuotion— Ihtbrtior 
or  Testatob. 

The  court,  in  coiiBtrning  a  will,  mnst  ascer- 
tain the  intent  «t  testator  as  ezprMaed  therein. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
T>ig.  i  966;    Dee.  Dig.  iTnllO.! 

2.  Wills  «s9627--CoNSTBUonoiT— Rights  or 

UXIfSncIABIKS. 

Where  testator  made  devises  and  bequests 
Id  his  will  and  codicils,  without  excluding  dev- 
ifwes  or  legatees  named  in  the  codicils  from  par- 
tjcipating  in  the  snrplas  estate  provided  for  In 
the  will,  their  ssdusion,  if  intended,  rested  in 


impllcatien  or  iafersaee,  and  mnst  be  arrived  at 
from  something  expressed  or  failed  to  be  ex- 
pressed in  the  will  or  codicils,  construed  sepa- 
rately or  as  a  whole. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  1140 ;  Dec.  Dig.  «=»527.] 

8.  WlULB   «=»527— CONSTBUOnoN— BlOHTS   0» 

Dbviseks  ano  Lboatbks. 

Where  testator  made  devises  and  bequests, 
and  declared  that  should  there  be  a  deficit  in 
the  amount  given  each  heir  should  be  reduced  in 
amount  equally,  and  if  there  should  be  a  surplus 
in  the  estate  the  heirs  named  should  share  in  the 
proportion  as  given  in  the  will,  and  by  codicils 
made  other  guts,  but  no  legacy  was  specific; 
the  will  and  oodidls  did  not  exdude  beneficiaries 
under  the  codicil  from  sharing  in  the  surplus. 

[Bd.  Note,— For  other  cases,  see  Wills,  Cent 
Dig.  S  1140;  Dec  Dig.  «8=>B27.] 

4.  Wills  «=97B3  —  "SPEoino  Bsqincsx"  — 
"Gbrsbal  liBOAcrr." 

A  bequest  of  a  sum  of  money,  without  ds^ 
ignating  the  fund  out  of  which  it  is  to  be  paid,  is 
not  a  "specific  bequest,"  but  a  "general  legacy." 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SI  1939-1944;  Dec.  Dig.  «s>753. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  General  Legacy;  Spe- 
cific Legacy.] 

B.  Wnxs  «=>506— Mbakiho  of  Wobds— Ooif- 

STBDCnON— "Hbibs  NAiao." 

The  words  "heirs  named,"  in  a  daose  in  a 
will  making  devises  and  bequests,  and  declaring, 
"Should  there  be  a  defidt  In  the  amount  given, 
each  heir  shall  be  reduced  In  amount  equally, 
and  if  there  should  be  a  surplus  in  my  estate  I 
wish  the  heirs  named  to  share  in  the  proportion 
as  given  in  this  will,"  mnst  be  regarded  as  hav- 
ing been  used  with  the  same  meaning  intended 
by  the  words  "eadi  heir,"  as  used  in  relation  to 
a  possible  deficit,  and  refer  to  and  indude  any  of 
the  heirs  named  in  the  will  and  codicils,  and 
cannot  be  construed  to  confine  the  meaning  to 
such  heirs  only  as  had  been  mentioned  in  the 
wHL 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  |{  1000-1069 ;  Dec.  Dig.  «s>606.] 

6.  Wnxs  *=9476— CoDicn/-Oow8TBtJonoir. 

A  will  and  codicils  thereto  must  be  con- 
strued as  an  entirety,  as  though  the  eodicUa  were 
one  with  the  original  will,  and  where  the  provlr 

sions  of  a  codidl  conflict  with  or  are  repugnant 
to  the  win  the  codidl  must  prevail. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  997;   Dec.  Dig.  «=9476.] 

7.  WiLM  4=»627  —  CONSTBUCTION  —  "ANNU- 
ITY." 

Testator  made  bequests  to  relatives,  indnd- 
ing  a  bequest  of  $1,600  to  a  half-brother,  and  d»- 
dared  that  should  there  be  a  defidt  in  the 
amount  {^ven  each  heir  should  be  reduced  in 
amount  equally,  and  if  there  should  be  a  sur- 
plus the  heiis  named  should  share  in  propor- 
tion as  given  in  the  will.  By  codicil  he  cnanged 
the  bequest  to  .the  half-brother  and  gave  him 
$30  annually  for  life.  Btld,  that  the  half-broth- 
er sliould  not  receive  sny  share  of  the  surplus, 
for  the  provision  for  him  in  the  codidl  was  a 
revocation  of  the  bequest  in  the  will  and  created 
for  him  an  "annuity, '  which  is  a  fixed  sum  to  be 
paid  the  benefidary  annually,  and  is  distin^ish- 
ed  from  a  gift  of  income  by  the  fact  that  nn 
annuity  may  be  paid  ont  of  tba  prindpal,  where 
necessary. 

[Ed.  Xote.— For  other  cases,  see  Wills,  Cent 
Dig.  i  1140 ;  Dec.  Dig.  «S=>527.  . 

For  other  definitioiw,  see  Words  and  Phrases, 
First  and  Second  Series,  Annuity.] 
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8.  WHXS  «=>527— COWBTBUCTION— Annuiit. 
Testator  gave  $1,500  to  a  half-sister,  a  like 
amount  to  a  half-brother,  a  like  amount  to  each 
of  nephews  and  nieces,  and  $50  to  his  nephew  A., 
and  declared  that  ha  wished  the  heirs  named 
should,  in  case  of  a  surplus,  share  in  the  pro- 
portion as  given  in  the  will^  By  codicils  he 
made  other  gifts,  and  changed  the  bequest  of 
$1,500  to  bis  half-brother  to  $50  annually  for 
life,  and  devised  to  his  nephew  A.  an  undivided 
seventh  part  of  real  estate.  The  executor  was 
by  the  will  authorized  to  sell  any  part  of  the 
estate.  Subsequent  to  the  execution  of  the  will 
the  estate  largely  increased  in  value,  so  that  a 
considerable  surplus  was  created.  Held,  that  all 
the  beneficiaries  in  the  will  and  codicils,  ex- 
cepting the  half-brother  given  an  annuity  for 
life,  were  entitled  to  share  in  the  surplus. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S  1140;   Dec.  Dig.  «=»52T.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

Action  by  James  Gutbrie's  executor  against 
Adam  Guthrie  and  others,  for  the  construc- 
tion of  the  will  of  James  Guthrie,  deceased. 
From  the  Judgment,  certain  of  the  defend- 
ants appeal.  Reversed  in  part,  and  affirmed 
in  part,  and  remanded  for  entry  of  proper 
Judgment 

Arthur  M.  Rutledge  and  Strother  &  Hamil- 
ton, all  of  Lonisville,  for  appellants.  Mc- 
Dermott  &  Ray,  Bruce  &  Bullitt,  and  Helm 
Bruce,  all  of  LoulsviUe,  for  appellees. 

SETTLE,  J.  James  Qntbrle,  a  bachelor 
S4  years  of  age,  died  testate  at  iPrescott, 
Ark.,  August  16,  1913,  at  the  home  of  the 
famUy  of  his  deceased  nephew,  Dr.  Adam 
Guthrie,  Jr.,  son  of  his  brothel,  Adam  Guth- 
rie. Notwithstanding  his  stay  of  a  year 
and  a  half  with  the  family  of  his  deceased 
nephew,  It  was  not  questioned  that  the  testa- 
tor's legal  residence  had  remained  and  was 
in  Jefferson  county,  Ky.;  consequently  his 
will,  together  with  its  three  codicils,  was 
duly  admitted  to  probate  by  the  county  court 
of  that  county,  and  the  Fidelity  &  Colum- 
bia Trust  Company,  of  the  city  of  Louis- 
ville, successor  to  the  Fidelity  &  Safety  Vault 
Company,  named  in  the  will  as  executor,  was 
by  a  further  order  of  the  same  court  ap- 
pointed and  permitted  to  qualify  as  the  ex- 
ecutor thereof.  The  original  will  and  three 
codldls  are  in  words  and  figures  as  follows: 
"LouUviUe,  Ky.,  ApL  10th,  A.  D.  1899. 

"I,  James  Guthrie,  of  the  county  of  Jack  and 
state  of  Texas,  now  being  in  Ky.  temporarily, 
Imowing  the  uncertainty  of  Ufe  and  the  cer^ 
tainty  of  death,  and  desiring  to  dispose  of  my 
property  real  and  personal,  make  the  following 
will: 

"At  this  time  my  estate  consists  of  ten  shares 
of  bank  stock  of  the  Merchants  &  Farmers  Bank 
of  Weatherford,  Texas,  twelve  shares  of  the 
Beclcham  Nat.  Bank  of  Graham,  Texas  and  a 
Judgment  in  the  Jack  Co.  district  court  against 
Walter  Mop  and  his  father  for  ei^ht  hundred 
and  eighty  dollars  and  some  promissory  notes 
with  which  my  nephew,  J.  H.  Guthrie  of  Jack 
Co.,  Texas,  has  knowledge  and  some  gas  stock, 
4  shares  in  Louisville,  Ky.  Also  the  following 
real  estate— Three  lots  in  the  town  of  Middles- 


borough,  BeD  Co.,  Ky.  Several  lots  In  the  town 
of  Graham,  Texas  and  several  lots  in  the  town 
of  Wichita  Falls,  Wichita  Co.,  Texas.  Also 
fifty  acres  of  cedar  land  and  an  undivided  half 
interest  in  two  hundred  and  ten  acres  of  cedar 
land  adjoining  the  fif^  acres  all  in  Young  Co. 
Texas,  about  fourteen  miles  aonth  east  of  the 
town  of  Graham,  Zoung  Co.,  Texas.  Said  land 
is  on  the  Brazos  river.  Also  three  tracts  of 
100  acres  each  (480)  about  four  miles  north  of 
my  ranch  in  Jack  Co.,  Texas.  Also  320  acre* 
of  land  at  the  mouth  of  Dillingham  creek  about 
one  and  a  half  west  of  my  ranch.  Also  one 
tract  of  300  acres  being  a  part  of  Colony  sur- 
vey No.  847  and  south  of  J.  H.  Guthrie's  land 
and  my  ranch  or  tract  of  land  twelve  hundred 
and  eighty  acres  of  land  (1,280). 

"It  is  my  wish  to  bequeath  my  estate  as  fol- 
lows: 

"1st.  I  will  and  bequeath  to  my  half  sister, 
Julia  F.  Glaascook  the  sum  of  fifteen  hundred 
dollars  and  the  like  amount  to  my  half  brother, 
William  P.  Fore,  both  of  Trimble  Co.,  Ky.  if  the 
said  Wmiam  and  Jidia  are  living  at  the  time 
of  my  death,  and  I  desire  to  give  to  Julia  and 
Harry  Penn,  children  of  my  deceased  sister 
Lucy,  the  sum  of  twenty-five  dollars  each. 

"2d.  I  will  and  bequeuth  fifteen  hundred  dol- 
lars to  each  of  my  nephews  and  nieces,  children 
of  my  deceased  toother,  John  B.  Guthrie,  who 
formerly  lived  in  Nelson  Co^  Ky.  They  are 
Sue  Crume,  now  of  Wichita  Kansas,  James  P. 
Guthrie,  Jack  H.  Guthrie,  John  B.  Guthrie, 
Mary  L.  Bryant,  Kaye  F.  Guthrie,  and  Nan- 
nie W.  Guthrie. 

"3.  To  my  nephew,  Dr.  Adam  Guthrie,  Jr., 
now  of  Quitman,  Arkansas,  .son  of  my  brother. 
Dr.  Adam  Guthrie,  the  sum  of  fifty  dollara ;  as 
he  is  by  deed  of  trust  entitled  to  one-Jialf  of  tlie 
amount  held  by  the  Fidelity  Trust  &.  Safety 
Vault  Co.  for  me  for  life  I  do  not  give  more. 
Should  there  be  a  deficit  in  the  amount  given, 
each  heir  shall  be  reduced  in  amount  equally 
and,  if  there  should  be  a  surplus  in  my  estate, 
I  wish  the  heirs  named  to  share  in  the  propor- 
tion as  given  in  this  will.  If  any  of  the  bene- 
ficiaries of  this  will  should  die  without  children, 
I  wish  the  parties  named  in  this  will  to  heir 
their  portion  as  given  in  will  pro  rata. 

"I  hereby  appoint  the  Fidelity  Trust  &  Safe- 
ty Vault  Co.  of  Louisville,  Ky.  executor  of  this 
my  will  and  authorize  it  to  make  partition  of 
my  lands  and  lots  and  make  deeds  therefor  in 
partition  and  direct  it  to  hoid  the  shares  of 
James  P.  Guthrie  and  John  B.  Guthrie  in  trust 
—also  the  shares  of  W.  P.  Fore  and  Julia  Glass- 
cock. James  Guthrie. 
"Witness: 

"Arthur  J.  Barkhousa 
"Wm.  D.  Wakefield." 

"LoulsviUe,  Ky.,  June  ISth,  1906. 

"I  desire  to  add  this  paper  to  my  will  made 
about  the  10th  of  April,  1899.  I  desire  that 
my  namesake  James  Guthrie,  son  of  my  nephew 
Jno.  B.  Guthrie,  now  residing  near  Anchorage, 
Jefferson  Co.,  Ky.  shall  have  twenty-five  hun- 
dred dollars  to  be  applied  to  his  education  and 
if  any  of  the  amount  so  given  is  left  over  the 
same  to  be  turned  over  to  him  when  he  aball 
be  twenty-four  years  of  age.  Should  my  nephew 
James  Guthrie,  die  without  children,  the  amount 
remaining  to  be  given  to  his  brothers  and  sis- 
ters. 

"I  desire  that  my  nephew  Adam  Outhrie,  now 
residing  in  Prescott,  Arkansas,  be  given  twen- 
t:r-four  hundred  and  fifty  dollars  as  trustee  of 
his  children  to  be  applied  to  their  education; 
if  not  so  used,  to  be  given  them  when  they  shall 
be  twenty-one.  The  judgment  against  Walter 
Mop  and  his  father  has  been  settled. 

"I  desire  to  change  the  bequest  of  fifteen  hun- 
dred dollars  given  to  Will  P.  Fore  in  my  will 
and  instead  that  he  shall  hare  fifty  dollars  an- 
nually till  his  death.     I   have  bought  twenty 
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acres  of  land  maklag  the  No.  817  T  B  L  tract 
■outb  of  the  Orahan  &.  M^neial  Well  load  320 
acres.  James  Guthrie." 

"As  codicil  to  my  will  of  date  April  10,  1899, 
1  direct  that  the  ahare  of  my  niece.  Sue  Crume, 
wife  of  A.  G.  Crame,  at  present  of  Bilkton,  Ken- 
tacky,  shall  be  held  in  trust  for  her  by  my  ex- 
ecutor, the  Fidelity  Trust  Company  of  Louis- 
Tille,  Kentucky,  and  the  income  only  be  paid  to 
her  in  fee. 

"I  a«tbori»  the  FMeUty  Trust  Company  ex- 
ecutor of  this  my  will  to  sell  and  by  proper 
deed  convey  to  the  purchaser  any  real  estate  I 
may  own  at  my  death  and  to  sell  and  transier 
any  personalty  that  may  be  necessary  in  mak- 
ing settlement  of  my  estate  of  whicb  necessity  It 
shall  be  the  judge. 

"Witness  my  hand  this  17th  day  of  July,  1907. 
"James  Guthrie. 
"Witness: 

"John  Stites. 
"H.  H.  Heaton." 

"As  a  codicil  to  my  will  of  date  April  10, 
1!)99,  I  devise  to  my  nephew  Dr.  Adam  Guthrie 
of  Prescott,  Arkansas,  one  full  undivided  sev- 
enth (1/7)  part  of  all  real  estate  I  may  own  at 
my  death  in  the  state  of  Oklahoma. 

"Witness  my  hand  at  Louisville,  Kentuct?, 
this  16th  day  of  September  1909. 

"James  Guthrie. 
"Witness: 

"John  Stites. 
"H.  H.  Heaton." 

As  between  the  date  of  the  writing  of  the 
original  will,  April  10,  1899,  and  his  death, 
the  testator's  estate  largely  Increased  In  val- 
ne,  thereby  creating  a  very  considerable  sur- 
plus over  and  above  the  amount  required  to 
satisfy  all  the  devises  and  bequests  specified 
In  the  will  and  codicils,  the  proper  construc- 
tion of  that  part  of  clause  3  of  the  original 
will  whldi  provides  for  the  disposition  of  any 
"surplus"  of  the  testator's  estate  became, 
in  the  estimation  both  of  the  executor  and 
devisees,  a  matter  of  great  importance ;  hence 
thfe  executor  Instituted  this  action,  all  ot,  the 
devisees  being  made  parties,  to  obtain  a  con- 
struction of  the  will,  particularly  the  clause 
j-nst  mentioned. 

It  was  contended  in  the  conrt  below,  and 
is  now  Insisted  by  the  devisees  or  legatees 
named  in  the  codicils,  that  they  are  entitled 
to  i)artlclpate  In  the  surplus  of  the  testator's 
estate,  in  the  proportion  that  the  amounts 
glTen  them  by  the  eodlcOs  bear  to  the  total 
amount  given;  whereas,  It  was  and  is  the 
contention  of  the  devisees  named  in  the  origi- 
nal will  that  its  terms  provide  that  the  sof- 
plns  is  to  be  distributed  among  them,  the 
devisees  named  In  the  original  will,  and  that 
no  part  of  it  goes  to  the  devisees  named  In 
fbe  codlcOs.  The  judgment  of  the  circuit 
conrt  adopted  the  construction  of  the  will 
contended  for  by  the  dievlsees  named  in  the 
original  will,  and  frmn  that  judgment  dev- 
isees named  In  the  oodlclls  have  appealed. 

It  win  be  observed  that  by  the  first  clause 
ottbe  original  WUl  |1,500  Is  bequeathed  Julia 
F.  Glasscock,  the  testator's  half-sister,  and 
a  like  amount  to  William  P.  Fore,  bis  half- 
l>rother,  In  the  event  they  sarTived  talm ;  but 
by  a  provision  of  the  first  codicil  the  bequest 
of  11,600  to  William  P.  Fore  was  annulled, 
and  in  Ueu  thereof  be  was  given  "fifty  dol- 


lars annaally  till  his  death.*'  llie  flrat  clanae 
of  the  original  wiU  also  contains  uncondition- 
al bequests  of  f  25  each  to  the  testator's  nleos^ 
Julia  Penn,  and  nephew,  Harry  Fenn,  chil- 
dren of  his  deceased  sister  Lacy.  By  the 
second  clause  of  the  original  wUl  the  tes- 
tator's seven  nieces  and  nephews,  children 
of  his  deceased  brother  John  B.  Guthrie,  were 
given '  $1,500  each,  amonntlng  In  the  aggre- 
gate to  $10,600.  By  the  third  dause  of  the 
original  will  his  nephemv  Dr.  Adam  Guthrie, 
Jr.,  with  whose  family  he  resided  at  the 
time  of  his  death,  was  given  $50,  with  the 
explanation  that  more  was  not  given  this 
nephew  because  he  was  entitled  to  one-half 
of  a  certain  amount  or  fund  held  in  tmst  by 
the  Fidelity  Trust  &  Saftety  Vault  Company. 

By  the  first  codicil  to  his  will,  executed  by 
the  testator  June  13,  1906,  it  was  the  ob- 
ject of  the  testator,  in  addition  to  revoking 
the  bequest  of  $1,600  made  in  the  original 
will  to  William  P.  Fore  and  giving  him  In 
Ueu  thereof  an  annuity  of  $50  until  his  death, 
to  provide  for  the  education  of  his  namesake, 
James  Guthrie,  son  of  his  nephew  John  B. 
Guthrie,  by  giving  him  $2,600  for  that  pur- 
pose, with  the  proviso  that,  "If  any  of  the 
amount  so  given  is  left  over,  the  same  to  be 
turned  over  to  him  when  he  shall  be  twoity- 
four  years  of  age,"  but,  if  he  should  die  be- 
fore reaching  that  age  without  Children,  such 
amount  of  the  $2,500  as  may  not  have  been 
applied  to  his  education  should  be  given  to 
his  brothers  and  sisters,  and  also  to  give 
$2,500  to  Adam  Guthrie,  of  Prescott,  Ark., 
"as  trustee  of  his  <%ildren  to  be  applied  to 
their  education",  hut,  "if  not  to  lued,  to  be 
given  them  when  they  »ho*ld  he  twenty-one." 
The  second  codicil,  executed  July  17,  1907, 
makes  no  additicMial  devise  or  bequest  of 
the  testator's  estate,  but  merely  iU)polnts  the 
Fidelity  Trust  Company  executor  of  the  will, 
empowers  It  to  sell  the  testator's  real  and 
personal  estate  and  make  deeds  conveying  the 
real  estate,  and  makes  It  trustee  for  the  tes- 
tator's niece.  Sue  Crume,  with  direction  to 
hold  In  trust  for  her  the  estate  given  her  by 
Uie  will  of  the  testator,  "the  income  only  to 
be  paid  her  In  fee;"  By  the  third  and  last 
codicil,  executed  September  16,  1909,  the  tes- 
tator devised  to  his  nephew  Dr.  Adam  Guth- 
rie, of  Prescott,  Ark.,  an  undivided  one-sev- 
enth of  all  real  estate  in  Oklahoma  owned 
by  the  testator  at  the  time  of  his  death. 

While,  as  previously  stated,  It  was  de- 
veloped after  the  death  >of  the  testator  that 
the  estate  1^  by  him  was  worth  greatly 
more  than  enough  to  pay  the  devises  and 
legacies  made.  It  Is  apparent  from  the  con- 
tents of  the  will  that  at  the  time  of  writ- 
ing the  original  will  the  testator's  mind  was 
in  uncertainty  as  to  what  his  estate  then  or 
at  his  death  would  amount  to.  In  other 
words,  he  did  not  then  know  whether  there 
would  be  a  surplus  or  a  deficit  So,'  to  meet 
the  uncertainty  whl(9i  existed  at  the  time 
the  original  will  was  executed,  he  put  in.  the 
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ttdrd  danse  of  tbe  will,  Immediately  follow- 
ing the  bequest  of  $60  to  Ills  nephew  Dr. 
Adam  Ontbiie,  the  following  provision: 

"Should  there  be  a  deficit  in  the  amount  giren, 
each  heir  shall  be  reduced  in  amount  equally 
and,  if  there  should  be  a  surplus  in  my  estate, 
I  wish  the  heirs  named  to  share  in  the  propoi^ 
tion  given  in  this  wiU." 

[1, 2]  In  constming  a  will  it  shoald  be  tbe 
object  of  the  court  to  ascertain  the  true 
meaning  and  Intent  of  the  testator  as  ex- 
pressed therein.  Therefore  all  rules  of  con- 
Btmctlon  must  be  applied  with  this  one  pur- 
pose, and  tbe  question  here  to  be  determined 
Is  whether  the  testator  intended  that  the 
devisees  and  legatees  mentioned  in  tbe  codi- 
cils should  have  any  share  in  the  surplus 
or  residuary  estate  or  whether  the  same 
should  be  distributed  only  among  those  whose 
names  are  mentioned  in  tbe  original  will.  It 
is  manifest,  from  a  reading  of  the  will  and 
codicils,  that  there  is  nothing  in  either  or 
any  of  them  which.  In  words,  expressly  ex- 
cludes the  deThaees  or  legatees  named  in  the 
codicils  from  participating  in  the  surplus  es- 
tate. The  absence  of  such  a  proylalon  is  not 
without  signiflcance,  inasmuch  as  tbe  testa- 
tor, bad  he  been  so  inclined,  could  readily 
have  provided  that  these  legatees  should  be 
excluded  from  any  share  In  the  surplus  es- 
tate. As  this  was  not  done,  their  exclusiiMi, 
if  intended,  is  a  matter  of  implication  or 
Inference,  and  must  be  arrived  at  from  some- 
thing expressed,  or  failed  to  be  expressed, 
either  in  the  will  or  one  or  more  of  the  codi- 
cils, or  in  the  will  and  codicils  as  a  whole. 

[3]  We  fftil  to  find  in  tbe  wiU  or  codicUs 
any  expression  that  can  fairly  be  said  to 
support  the  construction  contended  for  by 
appellees.  The  first  half  of  tiie  provisions 
of  the  thinl  clause  of  the  original  will  in 
question,  in  declaring  that,  "should  there  be 
a  deficit  in  tbe  amount  given,  each  h^r 
shall  be  reduced  in  amount  equally,"  means 
that  each  devisee  or  legatee  should  be  re- 
duced proportionately.  If  this  were  not  tbe 
testator's  meaning,  tbe  occurrence  of  a  def- 
icit would  compel  tbe  Fenn  children,  who 
were  given  only  $26  each,  to  submit  to  the 
same  redaction  as  those  to  whom  much  larg^ 
er  amounts  had  been  given,  which,  obviously, 
was  not  intended.  There  is  in  the  third 
clause  of  the  will  no  such  statement  as  that 
"each  of  said  heirs,"  or  "each  heir  above 
named,"  or  "each  heir  herein  named,"  shall 
be  reduced,  eta  On  the  contrary,  me  state- 
ment is,  "Should  there  be  a  deficit  in  tbe 
amount  given,  each  hetr  shall  be  reduced  in 
amount  equallV"t  and  "If  there  should  be  a 
surplus  in  my  estate,  I  wish  the  heirs  named 
[L  e.,  who  would  have  been  subjected  to  a 
reduction  had  there  been  a  deficit]  to  share 
in  tbe  proportion  as  given  in  this  will,"  there- 
by meaning  to  apply  the  reduction  that  might 
result  from  a  deficit,  or  the  surplus  that 
might  result  from  an  Increase,  in  the  estate, 
proportionately  to  each  beneficiary  of  the 


testator's  bounty— except  WlUlam  P.  For^- 
named  in  the  will,  whether  In  that  part  of  it 
first  executed,  or  such  parts  as  were  subse- 
quently added  to  it  by  way  of  codicils.  For 
manifest  reasons,  contained  in  the  first  codi- 
cil and  adverted  to  later  in  the  opinion,  Wil- 
liam P.  Fore's  legacy  could  not  have  bem 
subjected  to  the  reduction,  had  there  been 
a  deficit,  nor  can  he  be  permitted  to  share  In 
the  surplus. 

Had  It  turned  out  that  the  testator's  es- 
tate was  insufflcient  In  amotmt  to  satlsty  all 
the  legacies  made  by  tbe  original  will  and 
codicils,  can  it  be  doubted  that  the  legatees 
named  in  the  original  will  could  rightfully 
have  demanded  that  those  made  legatees  by 
tbe  codicils  be  required  to  submit  to  such 
a  reduction  of  their  legacies  as  would  have 
made  them  bear  their  proportionate  part  of 
tbe  loss  resulting  from  tbe  deficit?  Obvi- 
ously this  question  must  be  answered  in  the 
negative;  The  legacy  of  $2,500  to  James 
Guthrie,  for  his  education,  and  that  of  $2,- 
450  to  Adam  Guthrie,  in  trust  for  tbe  educa- 
tion of  his  children,  made  by  the  first  cod- 
icil, could  not,  as  now  claimed  by  appellee^ 
have  escaped  the  reduction.  Neither  legacy 
is  a  specific  bequest,  entitling  it  to  preferen- 
tial payment  at  the  hands  of  the  executor. 

[4]  A  bequest  of  a  sum  of  money,  without 
designating  the  fund  out  of  which  it  is  to  be 
paid,  is  but  a  general  legacy.  40  Cyc  1S69, 
1870,  1873.  Moreover,  although  it  is  stated 
in  the  codicil  that  the  sum  bequeathed  James 
Guthrie  was  "to  be  applied  to  bis  education," 
such  application  of  It  was  not  made  compul- 
sory. It  was  left  to  his  discretion  to  deter- 
mine bow  much,  if  any,  of  it  should  be  so 
applied.  The  codicil  is  positive  only  in  its 
direction  that  such  part  of  the  amount  be- 
queathed as  might  not  be  applied  to  his 
education,  though-  it  be  the  whole  of  it, 
should  be  turned  over  to  him  upon  his  becom- 
ing 24  years  of  age.  It  is  Ukevrise  true  that 
the  bequest  ot  $2,450  to  Adam  Guthrie  for 
the  educatl<»  of  his  children,  made  by  the 
same  codicil,  leaves  it  to  his  discretion  as 
trustee  to  use  ox  not  use  it  for  that  purpose, 
and  provides  that  "if  not  so  used  to  be  given 
them  [the  children]  when  they  shall  be 
twenty-one." 

Bad  the  testator's  niece,  Sue  Ornme,  not 
been  named  in  the  originBl  will  as  a  legatee, 
there  is  nothing  in  the  second  codicil  that 
would  have  relieved  her  from  bearing  her 
proportionate  part  of  such  loss  as  might  have 
resulted  from  the  deficit  contemplated  by  tbe 
third  clause  of  tbe  original  will.  Tbe  codicil 
does  not  change  the  amount  of  the  bequest  of 
$1,500  made  her  by  tbe  second  clause  of 
the  original  will,  but  merely  provides  that 
it  shall  be  held  in  trust  bgr  the  executor, 
and  only  the  income  therefrom  paid  to  her. 
Had  there  been  a  deficit,  such  proportion  <rf 
the  consequent  loss  as  would  have  resulted 
to  Sue  Grume  would  have  correspondingly 
reduced  her  legacy,  without  regard  to  wfaetb- 
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er  tbe  bequest  of  the  legacy  was  made  by  the 
original  will  or  codidL 

Wbat  has  been  said  reetpecUng  the  bequests 
contained  in  the  first  and  second  codicils  ap- 
plies to  the  additional  devise  or  bequest 
made  Dr.  Adam  Guthrie  by  the  third  codicil. 
In  view  of  the  authority  giren  the  executor 
by  the  second  codicil  to  sell  and  conrey  the 
testator's  real  estate,  it  is  eyldent  that  the 
latter  contemplated  the  sale  of  the  Oklahoma 
land,  an  ondivlded  one-seventh  of  which  was 
devised  Dr.  Adam  Guthrie  by  the  third 
codldl ;  therefore  there  would  be  no  difficulty 
In  ascertaining  the  liquidated  value  of  this 
devise  and,  on  the  basis  of  such  value,  de- 
termining what  would  have  been  the  propor- 
tionate part  of  the  loss  Dr.  Guthrie  would 
have  suffered  had  there  been  a  defldt  in  the 
estate,  or,  as  there  was  no  deficit,  what  pro- 
portimi  of  the  surplus  or  residuary  estate 
he  will  be  entitled  to  receive.  This  being  so, 
it  would  seem  that  his  right  to  participate  in 
the  surplus  cannot  be  questioned,  even  under 
tbe  contention  made  by  appellees  f  there  be- 
ing nothing  in  tbe  gift  itself  to  negative  his 
right  to  such  partldpatlon. 

[t]  If  the  legatees  named  in  the  codicils 
could  have  been  compelled  to  share  with 
those  named  In  the  original  will  in  the'  loss, 
bad  the  testator's  estate  not  been  suffldent  to 
pay  aU  devisees  or  legatees  in  full,  It  neces- 
sarily follows  that  they  must  be  allowed  to 
share  in  the  surplus.  This  condusion  is  in- 
evitable from  the  language  of  the  third 
clause  of  tbe  original  will,  for  Immediately 
following,  and  connected  with  what  Is  there- 
in said  respecting  the  deficit,  are  these 
words,  defining  the  rights  of  the  several  lega- 
tees in  the  event  a  anrplns  Is  ascertained  to 
exist: 

"If  there  should  be  a  surplus  in  my  estate  I 
wish  the  heirs  muned  to  share  in  the  proportion 
as  given  in  tliis  wilL" 

Fairly  ctmstrued,  the  words  "heirs  named," 
as  used  In  the  above  clause  in  dealing  with 
tbe  possible  surplus,  should  be  regarded  as 
baving  been  used  with  the  same  meaning  in- 
teoded  by  the  words  "each  heir,"  as  used  In 
relation  to  a  possible  defidt.  In  othet 
words,  the  expression  "heirs  named"  logical- 
ly refers  to  and  Includes  any  of  the  heirs 
named  in  the  will  and  codicils,  and  cannot 
be  construed  to  confine  the  testator's  mean- 
ing to  such  only  as  had  been  previously  men- 
tioned in  the  original  will. 

[t]  Under  the  well-known  rule  obtaining 
in  the  jurisdiction,  the  original  will  and 
codldls  are  to  be  considered  and  construed 
as  an  entirety ;  that  is,  as  though  the  codicils 
themselves  were  one  with  the  original  will. 
If  the  provisions  of  any  of  the  codldls  con- 
flict with  or  are  repugnant  to  the  provisions 
of  the  original  will,  the  rules  of  construction 
require  that  the  provisions  of  the  Instrument 
last  executed,  the  codicil  or  codicils,  shall 
prevail;  but  the  provisions  of  each  should, 
as  far  as  practicable,  be  given  such  effect  as 
the  testator  Intended  them  to  have.  It  will 
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be  observed  that  each  of  the  three  codldls 
here  refers  spedflcally  to  the  original  will, 
even  mentioning  in  each  Instance  the  date 
of  the  original  will.  Thus,  the  codldl  of 
June  13,  1906,  begins  with  the  statement: 

"I  desire  to  add  this  paper  to  my  will  made 
•    ♦    •    tenth  of  April.  1899." 

The  second  codldl,  of  date  July  17,  1907, 
begins  with  the  statement: 

"As  codldl  to  my  will  of  date  April  10,  1899, 
I  direct,"  etc. 

Iliat.of  September  16,  1909,  also  begins 
with  the  words: 

"As  a  codicil  to  my  will  of  date  April  10, 1899, 
I  devise,"  etc. 

All  of  which  shows  that  the  testator,  la 
executing  each  of  the  codldls,  had  constantly 
In  mind  the  contents  of  the  original  will, 
and,  though  only  the  first  and  third  codldls 
add  new  bequests,  each  of  the  three  makes 
some  diange  in  the  provisions  of  the  original 
Instrument,  thereby  demonstrating  that  the 
testator,  in  adding  each  codldl,  had  at  the 
time  a  full  comprehension  of  what  he  was 
then  doing,  as  well  as  what  he  had  previously 
done. 

Approval  of  the  rule  of  constructlcHi  re* 
ferred  to  is  thus  given  in  40  Oyc.  1420: 

"A  wHI  and  codicil  must  be  read  together  as 
one  instrument,  and  so  far  as  practicable  must 
be  reconciled  and  recognized  together  as  one 
consistent  whole." 

In  1  Bedfleld  <m  Wills.  482-4i35,  it  is  said: 
"The  Intention  of  the  testator,  as  expressed  in 
the  will  and  as  gathered  from  a  legal  construc- 
tion of  the  whole  will,  indndlng  tbe  codicil,  and 
not  from  outside  conjecture  or  ordinary  intel- 
ligence, is  to  govern." 

In  a  footnote  following  the  above  state- 
ment of  the  law  quoted  trom  Cyc.  is  dted 
the  case  of  Beall  v.  Ounnlngham,  8  B.  Mon. 
880,  38  Am.  Dec  468,  In  whldi  It  Is  said: 

"And  henoe  it  has  been  well  established  that  a 
codicil,  executed  with  the  solemnities  required 
by  the  statute  for  passing  lands,  is  a  republica- 
tion of  a  will,  and  both  taken  together  make  but 
one  will." 

In  Armstrong  v.  Armstrong,  14  B.  Mon. 
333,  It  was  held  that: 

"A  codicil  is  in  legal  effect  a  republication  of 
a  will,  and  the  whole  is  to  be  oonstmed  together 
as  if  the  will  had  been  executed  at  the  date  of 
the  codicil." 

In  Davis  v.  Tavl,  etc,  6  Dana,  61,  It  ap- 
pears that  by  the  testator's  original  will  he 
devised  a  certain  farm  to  his  son  William 
Davis  and  his  heirs  forever;  William  being 
appointed  the  executor  of  the  will.  Wil- 
liam's death  occurred  before  that  of  his  fa- 
ther, and  he  left  a  widow  and  several  chil- 
dren. Following  William's  death,  the  testa- 
tor, by  a  codldl  added  to  his  will,  setting 
forth  William's  death,  appointed  another 
son  of  tbe  testator  executor  "to  the  above- 
mentl<med  wilL"  The  action  followed  the 
father's  death,  and  was  brought  by  A.  T. 
Taul  and  wife — ^the  latter  being  one  of  the 
residuary  devisees  named  in -the  will — ^for 
a  partition  of  the  land  devised  to  William 
Davis,  on  tbe  ground  that  the  devise  had 


Digitized  by 


Google 


226 


188  SOUTHWESTERN  HEPORTBR 


(Ky. 


lapsed  by  hla  death  before  that  of  the  testa- 
tor, and  the  heirs  of  WilUam  Davis  and  all 
other  heirs  of  John  Davis,  the  testator,  were 
made  defendants.  On  the  hearing  the  circuit 
court  decreed  a  partition  as  prayed,  exclud- 
ing therefrom  those  of  the  testator's  sons 
who  had  received,  as  stated  in  the  will,  their 
portions  by  previous  advancements,  and  as- 
signing to  the  heirs  of  William  Davis  col- 
lectively only  the  share  of  one  heir  of  the 
testator.  In  reversing  tbe  judgment  this 
court  held  that  tbe  devise  did  not  lai)se  by 
the  intermediate  death  of  William,  intended 
to  be  tue  first  taker,  but  should  be  treated 
as  a  devise  to  hla  heirs.  In  the  oplnicm  it 
Is  in  part  said: 

"The  question  then  is:  What  is  the  intention 
of  the  testator,  and  has  be  so  manifested  that 
intention  as  that  it  may  be  carried  into  effect? 
And  this  question  is  to  be  determined  by  the 
language  and  circumstances  apparent  on  tbe  face 
of  the  will.  Applying  these  principles  to  the 
present  case,  it  is  manifest  that,  if  the  will  had 
stood  without  the  codicil,  tbe  devise  to  William 
Davis  must  have  lapsed,  because  there  was  noth- 
ing in  the  will  to  show  the  intention  that  his 
heurs  should  tSLke  otherwise  than  by  descent  from 
him.  But  the  codicil  was  a  republication  of  the 
wfll,  and  the  whole  is  to  be  construed  together, 
as  if  the  will  had  then  been  written  and  execut- 
ed. And  the  devise  in  question  is  to  be  taken 
as  if  it  had  contained  the  recital  of  the  death  of 
William,  and  had  then  given  to  him  and  his  heirs 
the  tract  of  land  mentioned.     •     ♦     •  " 

In  Urey'8  Adm'r  t.  Urey's  Ex'r,  etc.,  86 
Ky.  365,  6  S.  W.  859,  9  Ky.  Law  Rep.  .596,  a 
testator  by  his  wUl,  after  making  certain 
special  devises  to  his  collateral  kludi«d,  pro- 
vided: 

"I  clearly  will  and  declare  that  my  wife  shall 
have  all  my  property  to  do  with  as  she  plenses, 
as  this  is  only  intended  in  case  we  should  die 
while  gone" 

— ^he  and  his  wife  being  about  to  start  on  a 
Journey.  The  will  named  the  wife  as  execu- 
trix, and  gave  her  power  to  destroy  tbe  will 
If  she  should  choose  to  do  so.  After  the  re- 
turn of  the  testator  he  added  a  codicil  to  his 
will,  making  additional  devises  and  making 
changes  in  the  devises  made  by  tbe  original 
will.  This  codicil,  by  its  language,  was  de- 
clared to  be  a  part  and  parcel  of  the  testa- 
tor's wUl.  The  wife  of  the  testator  survived 
him.  In  an  action  brought  by  tbe  widow  for 
a  construction  of  the  will  we  held:  First, 
that  if  the  first  paper  executed  by  the  testator 
was  Invalidated  by  the  return  of  himself  and 
wife,  It  was  republished  by  the  codicil  subse- 
quently added,  and  the  two  were  to  be  con- 
strued together  as  one  will;  second,  that  it 
was  the  intention  of  tbe  testator  that  the 
special  devises  made  by  the  will  and  codicil 
should  take  effect  only  In  tbe  event  bis  wife 
did  not  survive  blm,  and  tbat  she  should  have 
tbe  entire  estate  absolutely  in  the  event  she 
did  survive  him,  and  that  tbe  Intention  of 
the  testator,  as  gathered  from  the  whole  will, 
must  govern.  In  the  opinion  (Judge  Pryor 
writing  f<w  the  court)  It  is  said : 

"The  will  was  admitted  to  probate  by  a  court 
having  jurisdiction  of  the  subject-matter,  in  the 
County  of  the  testator's  residence,  in  tbe  mode 


provided  by  the  statute,  and  If  aQ  tbe  devises 
made  in  the  paper  of  the  29th  of  March,  1859, 
were  purely  contingent,  and  defeated  by  the  non- 
happening  of  the  event  upon  which  the  deviaes 
were  to  take  effect,  still  the  codicil  written  on 
the  same  paper  of  April  10,  1880,  is  'declared 
to  be  a  part  of  tbe  within  will,'  and  the  paper 
as  first  executed,  referred  to  by  the  codicil,  is 
but  a  continuation  of  the  devises  made  or  in- 
tended to  be  made  by  the  testator,  'i'he  entire 
paper,  dated  first  in  March,  1869,  and  that 
dated  in  April,  1860,  is  tbe  tnie  will  of  the  tes- 
tator, and  both  admitted  to  probate  as  required 
by  the  statute.  So  the  contingent  devises  were 
made  absolute-  by  the  codicil  that  was  executed 
after  the  testator  and  bis  wife  returned  from 
their  trip  li^ast.  A  new  will  was  in  effect  them 
made,  and  the  provisions  of  the  first  writing 
changed  in  several  respects.  The  provisions  of  a 
will  may  be  wholly  contingent,  and  the  devise 
defeated  by  reason  of  the  uonhappening  of  the 
event,  or  never  become  effectual  in  contempla- 
tion of  law;  and  such  were  the  devises  made  in 
the  reported  cases  of  Maxwell  v.-  Maxwell,  3 
Mete.  101,  and  Dougherty  v.  Dougherty,  4  Mete 
25.  In  the  case  of  Beall  v.  Cunningham,  3  B. 
Mon.  300  [39  Am.  Dec  468],  it  was  held  that 
a  codicil,  properly  executed  and  attached  to  or 
referring  to  a  paper  that  had  never  been  prop- 
erly signed'or  attested  as  a  will,  would  give  ef- 
fect to  tbe  entire  paper  as  one  will.  It  is  plain, 
therefore,  that  the  paper  dated  in  April,  1860, 
made  the  original  paper  a  part  of  it,  and  the  two 
together  constituted  tbe  wul  of  the  testator,  con- 
ceding tbat  tbe  devises  first  made  were  all  am- 
tingent  *  *  *  In  this  will  there  is  an  ab- 
solute devise  to  the  wife  of  all  the  estate,  and 
special  legacies  given  to  collateral  kindred,  in 
the  first  instrument,  made  to  depend  on  the  wife 
dying  before  the  testator.  Of  this  there  can  be 
no  doubt;  but,  after  this  instrument  is  pre- 
pared, the  testator,  keeping  In  mind  the  fact  that 
he  had  already  given  to  his  wife  the  absolute  es- 
tate, and  provided  for  his  collateral  kindred  in 
the  event  she  could  not  take,  he  then  proceeds  to 
add  to  bis  will  and  to  further  ioiU  certain  lega- 
cies to  other  collateral  kindred,  meaning,  when 
looking  to  the  entire  instrument,  that  they  were 
to  take  in  the  same  manner  as  bis  collateral 
kindred  already  provided  for." 

In  Hanna  v.  Prewitt,  153  Ky.  310, 156  S.  W. 
726,  a  more  recent  case  than  any  of  those 
dted,  we  In  part  said: 

"It  to  elementary  law  In  the  construction  of 
wills  tbat  the  whole  of  tbe  will,  including  all 
codicils,  which  are  to  be  treated  as  a  part  of  the 
will,  should  be  considered  in  arriviiiR  at  its 
meaning.  •  *  • "  Alexander  v.  Waller,  6 
Bush,  8.S0;  Sharp,  eta,  v.  WaUace,  etc.,  83  Ky. 
584;  Deppen's  Trustee,  etc,  v.  Deppen,  132 
Ky.  755,  117  S.  W.  352. 

It  Is  evident  tbat  tbe  circuit  court  failed  to 
apply  In  this  case  tbe  rule  of  construction 
announced  by  the  foregoing  authorities.  The 
three  codicils  should  have  been  read  into 
the  first  instrument  as  if  originally  written 
and  embodied  therein  as  a  i>art  thereof, 
which,  it  done,  would  make  the  expression 
"heirs  named,"  contained  in  the  original  will, 
include  all  beneficiaries  named)  in  the  will  and 
codicils,  and  enable  all  of  them,  except  Wil- 
liam P.  Fore,  to  share  proportionately  In  the 
testator's  surplus  or  residuaiy  estate. 

[7,  t]  We  are  convinced  that  It  was  not  the 
intention  of  the  testator  tbat  his  half-brother, 
William  P.  Fore,  named  as  a  legatee  both  In 
tbe  original  will  and  first  codicil,  should  bear 
any  part  of  the  loss  that  would  have  result- 
ed to  the  beneficiaries  of  tbe  testator's  bounty, 
had  there  been  a  deficit  in  the  estate,  or  that 
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be  sbonld  receive  any  sbare  of  the  surplus  as- 
certained to  exist  after  discharging  all  the 
legacies  made  by  the  will  and  codicils.  Fore 
was  given  $1,600  by  tbe  ordinal  will,  but  by 
the  third  clause  of  the  first  codicil  this  be- 
quest was  changed  to  a  life  annuity  of  $50. 
The  provision  of  the  clause  supra  is  as  fol- 
lows: 

"I  desire  to  change  the  bequest  of  fifteen  hun- 
dred dollars  given  to  Will  P.  Fore  in  my  will 
and  Instead  that  he  shall  have  fifty  dollars  an- 
nually till  his  death." 

Manifestly,  this  provision  operates  as  a 
complete  revocation  of  the  bequest  of  $1,500 
contained  in  the  original  will  and  constitutes 
a  legacy  ot  a  life  annuity  of  $50  to  him. 

"An  annuity  is  a  fixed  sum  to  be  paid  the  ben- 
onciary  annually,  and  is  distinguished  from  a 
gift  of  income  by  the  fact  that  an  annuity  nuy 
be  paid  out  of  the  principal  where  necessary. 
40  C.vc  1631:  Gillispie  v.  Boisseau,  64  S.  W. 
730,  23  Ky.  Law  Rep.  1016. 

It  will  be  observed  that  the  provisicm  in 
question  does  not  set  apart  or  require  to  be 
invested  a  specified  sum,  the  interest  of 
wtilch  shall  be  used  to  pay  the.  annuity,  nor 
does  it  provide  a  principal  sum  out  of  which 
it  is  to  be  paid.  We  must  therefore  assume 
that  the  testator  intended  the  annuity  to  be 
a  charge  upon  his  entire  estate,  which  must 
be  paid  as  long  as  the  beneficiary  may  live, 
and  the  executor  may  and  should,  out  of  the 
estate  in  his  hands,  set  apart  and  invest  a 
!$uiScient  amount  to  provide  and  continue 
the  annuity  during  the  life  of  the  bene- 
ficiary. In  thus  giving  Fore  a  fixed  and  cer- 
tain sum  as  an  annuity,  to  continue  during 
the  remainder  of  his  life,  it  is  patent  that  the 
testator  could  not  have  intended  that  this 
annuity  should  l>e  decreased  by  a  deficit  in 
the  estate  or  increased  by  any  surplus  there- 
of; consequently,  he  was  not  Intended  to  be 
embraced  among  the  "heirs  named,"  either 
in  the  original  will  or  any  codicil,  whose 
legacies  were  required  to  be.  reduced  in 
amount  In  case  of  a  deficit,  or  increased  by 
any  surplus  "In  the  proportion  as  given  in 
this  will,"  or  to  any  extent  The  provisions 
of  (be  original  wUl,  referred  to,  do  not  read- 
ily or  reasonably  adjust  themselves  to  a  pro- 
vision for  an  annuity.  In  other  words,  while 
the  apportionment  of  a  surplus  or  residuum 
among  the  other  legatees,  whether  made  so 
tiy  the  <Hlginal  will  or  codicils,  on  the  basis 
of  the  spedflc  sums  bequeathed  them,  is  easy, 
the  determination  of  wliat  share  of  the  sur- 
plus William  P.  Fore  should  take  under  his 
bequest  of  an  annuity  would  be  attended  by 
such  difficulties,  if  indeed  it  could  be  done 
at  all,  as  Indicates  that  the  testator  did  not 
Intend  that  the  annuity  bequeathed  him 
should  be  talien  into  account  in  making  such 
an  apportionment 

For  the  foregoing  reasons  we  concur  in  the 
con<3u8i<m  of  the  circuit  court  that  It  was 
not  the  lixtention  of  the  testator  that  Fore 
siionld  participate  in  the  surplus  or  residuum, 
and  that  participation  therein  should  be  con- 


fined to  the  other  legatees  or  beneficiaries 
named  in  the  will  and  codicils. 

Having  by  what  lias  thus  far  been  said 
correctly,  as  we  believe,  arrived  at  the  inten- 
tion of  the  testator  with  respect  to  all  the 
beneficiaries  named  in  tjie  original  instm- 
ment  and  codicils,  as  a  whole  constituting 
the  will,  we  are  not  concerned  about  the  sup- 
posed inequalities  appellee's  counsel  claim 
will  result  in  the  disposition  of  bis  estate 
from  our  construction  of  the  will.  However, 
the  Inequalities  are  not  as  grea.t  as  argued ; 
but,  if  they  were,  that  fact  would  not  Justify 
a  construction  of  the  will  that  would  do  vio- 
lence to  the  testator's  intention  as  expressed 
therein.  The  disposition  of  his  estate  was 
a  matter  for  him  to  decide,  and  his  right  to 
distribute  it  among  his  idndred,  in  what- 
ever proportions  he  desired,  cannot  be  ques- 
tioned or  interfered  wltti. 

The  authorities  relied  on  In  the  oral  ar- 
gument and  brief  of  appellees'  counsel  sus- 
tain the  rule  of  construction  adhered  to  by 
the  courts  of  England,  New  York,  Pennsyl- 
vania, South  Carolina,  and  perhaps  other 
Jorisdlctlona,  but  are  in  conflict  with  the  ad- 
judicated cases  in  this  Jurisdiction.  In  those 
Jurisdictions  a  codicil  is  not  necessarily  re- 
garded a  part  of  the  will,  but  under  certain 
limitations,  is  often  treated  as  an  Independ- 
ent instrument;  hence  wills  there  are  fre- 
quently construed  to  give  devisees  under  the 
will  rights  which  are  not  extended  to  dev- 
isees under  a  codicil,  although  there  may 
be  nothing  in  the  language  ot  ttte  wlil  ex- 
cluding the  latter.  Under  the  rules  of  con- 
struction obtaining  in  tliis  Jurisdiction,  how- 
ever, the  will  and  codldl,  together,  consti-. 
tute  the  will  in  its  entirety,  and  the  devisees 
under  the  codicil,  unless  a  contrary  meaning 
is  made  to  appear  in  the  will  or  codicil,  are 
regarded  as  having  the  same  rights  as  dev- 
isees under  tbe  will.  In  many  of  the  cases 
dted  by  counsel  for  appellee  audi  expressions 
as  "this  will,"  or  the  devisees  "named  in 
tills  will,"  are  construed  as  excluding  dev- 
isees named  in  a  codicil;  whereas,  in  this 
jurisdiction,  the  rule  is  that  such  words  as 
"this  will,"  in  the  absence  of  language  clear- 
ly Indicating  a  contrary  intention,  mean  tlte 
entire  will,  including  codicils,  and  devisees 
named  in  the  codicils,  as  well  as  the  original 
will.  Our  meaning  is  illustrated  by  the  case 
of  Alsop's  Appeal,  0  Pa.  874,  quoted  from  in 
the  brief  of  appellees'  counsel  as  follows: 

"In  deciding  it  affirmatively,  the  auditor, 
whose  reasoning  appears  to  have  been  adopted 
by  the  orphans'  court,  proceeded  upon  tlie 
ground  that  a  codicil  is  in  law  considerea  as  part 
of  the  will,  and,  though  an  addition,  yet  forming 
with  it  but  one  instrument  As  a  consequence 
of  this  principle,  it;  is  ^aid  the  whole  is  to  be  re- 
garded as  having  been  published  at  the  same 
moment  of  time,  and  therefore  the  provisions 
and  general'  expressions  of  the  will  proper  are 
to  be  interpreted  in  connection  with  and  as  in- 
clusive of  the  dispositions  made  by  the  codicil." 

The  rule .  stated  as  having  been  declared 
by  the  auditor  and  orphans'  court,  and  which. 
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tbe  opinion  proceeds  to  declare  inapplicable 
in  tbat  case,  is  the  rale  in  this  Jurisdiction. 
In  Sloane  t.  Stevens,  107  N.  Y.  122,  13  N.  K. 
618,  another  case  quoted  from  by  appellees' 
connsel,  the  doctrine  announced  In  Alsop's 
Appeal,  supra,  is  approved;  the  opinion,  as 
shown  by  tbe  following  excerpt,  treating  the 
will  and  codicU  as  separate  instroments: 

"But  while  the  word  'will'  may,  and  often 
does,  cover  codicils  afterwards  made,  and  em- 
brace tbe  entire  testamentary  act.  It  neverthe- 
less, as  frequently  and  more  naturally,  is  de- 
scriptive of  the  particular  instrument  as  dis- 
tintrnished  from  that  other  and  different  instru- 
ment denominated  a  codiciL" 

To  the  same  effect  are  tbe  other  cases  dted 
and  quoted  by  appellees'  counseL  We  per- 
ceive no  reason  for  departing  from  the  rule 
of  construction  declared  in  the  numerous 
cases  decided  in  this  Jurisdiction,  dted  in 
the  opinion,  and  which  seems  to  be  supported 
by  the  leading  text-writers  and  decisi<Mis  of 
courts  of  last  resort  in  a  majority  of  the 
states  of  this  country.  If  right  in  the  con 
elusions  herein  expressed,  it  follows  that  the 
drcalt  court,  except  as  to  the  appellant  Wil- 
liam P.  Fore,  erred  in  the  Judgment  rendered. 

For  the  reasons  indicated  the  Judgment  is 
reversed  as  to  all  the  appellants  except  Wll- 
liam  P.  Fore,  and  affirmed  as  to  him,  and 
cause  remanded  for  the  entering  of  such  a 
Judgment  as  will  conform  to  the  opinion. 


AXjUES  et  aL  v.  ALLEN. 

(Court  of  Appeals  of  Kentucky.     March  8, 
1916.) 

1.  LiHiTATioif  or  Actions  €=>9&— Mistakb— 

DlSCOVEKT. 

Under  Ky.  St  S  2519,  providing  that  in  an 
action  for  relief  for  fraud  or  mistake  the  canse 
sliall  t>e  deemed  to  have  accrued  on  discovery  of 
the  fraud  or  mistake,  but  tbat  no  action  sbaU  be 
brought  10  years  after  the  making  of  the  con- 
tract, the  grantee  of  a  deed  could  not  have  it 
reformed  on  the  ground  of  mistake  more  than  10 
years  after  the  deed  was  made,  although  he  did 
not  discover  the  mistake  until  shortly  before 
bringing  the  action. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  {{  837,  475,  476;  Dec.  Dig. 
«=s>86.] 

2.  Apfeai.  and  Bbbob  «=»843— Review— &Lat- 

TEB  NOT  NeCBSSABY  TO  DECISION. 

On  an  appeal  in  an  action  to  reform  an  in- 
strument on  the  ground  tbat  the  canse  wss 
barred  by  the  statute  of  limitationa  for  such  ac- 
tions, irregularities  in  procedure  and  the  propri- 
ety of  the  court's  judgment  need  not  be  con- 
sidered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  iS  3331-S341 ;  Dec.  Dig.  <S=> 
843.] 

Appeal  from  Circuit  Court,  Magoffin 
County. 

Action  by  S.  B.  All^i  against  Lola  Allen 
and  others.  Judgment  for  plaintiff,  and  the 
guardian  of  the  infant  defendants  appeals. 
Reversed  and  remanded,  with  directions. 


Smith  ft  Combs,  of  Hlndman,  B.  W.  Pen- 
dleton, of  SalyersviUe,  and  H.  G.  Hazelrig^g, 
of  Mt.  Sterling,  for  api)ellant  J.  H.  Gardner, 
of  Salyersvllie,  for  appellee. 

HURT,  J.     On  the  12th  day  of  October, 

1895,  the  appellee,  S.  B.  Allen,  purchased 
from  bis  father,  Simon  Allen,  a  tract  of  land 
in  Magoffin  county,  Ky.,  the  price  of  which 
was  agreed  as  being  the  sum  of  $1,000. 
Simon  Allen  gave  to  his  son,  the  appellee, 
$600  of  the  puVcbase  price,  and  the  appellee 
paid  to  his  f attaffl:  $400.  Thereafter,  on  the 
28th  day  of  AprU,  1900,  Simon  AUen  execut- 
ed, acknowledged,  and  delivered  to  the  ap- 
pellee a  deed  for  the  land,  which  recited  the 
consideration  as  being  $1,000,  $600  of  which 
was  donated  to  the  appellee  as  a  gift  on  ac- 
count of  tbe  love  and  affection  which  the 
grantor  bore  to  his  son,  the  appellee,  and 
the  remaining  $400  having  been  in  hand  paid. 
The  deed,  however,  in  its  granting  clause, 
conveyed  the  land  to  appellee  and  his  chil- 
dren, and  the  habendum  clause  of  tbe  deed 
was  "to  have  and  to  hold  to  the  second  party 
and  his  children  and  assigns  forever."  This 
deed  was  delivered  to  the  appellee,  who  caus- 
ed it  to  be  recorded  on  the  19th  day  of  May, 
1900.  Thereafter,  on  the  24th  day  of  Mardi, 
1914,  the  appellee  filed  a  petition  in  equity, 
in  the  Magoffin  circuit  court,  against  his 
wife,  Lola  Allen,  and  his  eight  Infant  cliil- 
dren,  two  of  whom  were  over  14  years  of  age, 
and  six  of  whom  were  less  than  14  years  ot 
aga  By  the  allegations  of  his  petition,  he 
claimed  that  when  the  deed  was  executed  to 
him  and  to  his  children  for  the  land,  on  the 
28th  day  of  April,  1900,  his  father  had  at- 
tempted to  make  to  him  a  deed  for  the  land, 
but  by  a  mutual  mistake  of  him  and  his 
father,  the  deed  was  caused  to  be  written  so 
as  to  convey  to  hlin  only  a  life  estate  in  the 
land,  with  the  remainder  interest  to  his  chil- 
dren, when  it  was  intended  by  the  grantor 
and  the  appellee  that  the  deed  should  be  so 
written  that  it  would  convey  the  entire  in- 
terests in  the  land  to  the  appellee;  that  he 
had  only  discovered  the  mistake  wltliln  3 
years  last  past,  and  prayed  the  conrt  to  ad- 
Judge 'that  the  deed  be  reformed  so  that  the 
entire  interests  in  the  land  should  be  convey- 
ed to  him,  and  that  no  Interest  would  be  con- 
veyed to  his  diildren. 

The  evidence  taken  in  the  case  teada  to 
prove  that  the  parties,  when  the  deed  was 
executed  and  delivered,  were  under  the  mia- 
taken  belief  that  the  word  "children"  in  the 
deed  had  the  same  meaning  and  signiflcatlon 
as  the  word  "heirs"  ordinarily  has  In  a  deed. 

The  case  having  been  submitted  for  trial, 
the  court  granted  the  relief  sought  for  in  the 
petition  and  adjudged  that  the  deed  be  re- 
formed by  striking  out  the  word  "diildren," 
wherever  it  appeared  in  the  deed,  and  In 
place  thereof  inserting  the  word  "heirs," 
thereby  investing  the  appellee  with  the  entire 
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ownenltlp  of  all  the  Interests  in  the  land  and 
divesting  the  Infant  children  of  the  interest 
which  was  conveyed  to  them  by  the  original 
deed.  The  gnardiaa  ad  litem  for  the  infant 
defendants  has  brought  the  case,  by  appeal, 
to  this  court 

[1,2]  Various  irregularities  in  the  prepara- 
tion of  the  case  are  urged,  as  well  as  the 
soundness  of  the  Judgment  of  the  lower  court 
in  adjudging  that  the  appellee  was  entitled 
to  any  relief  on  account  of  the  nature  of  the 
mistake,  which  the  proof  shows  to  have  been 
made,  but  we  deem  it  unnecessary  to  discuss 
these  questions,  as  the  suit  was  not  brought 
for  a  correction  of  the  mistake  until  more 
than  10  years  had  expired  from  the  time  of 
the  making  of  the  alleged  mistake,  relief 
from  which  is  sought  in  the  i>etitlou. 

Section  2619,  Ky.  Statutes,  is  as  follows: 

"In  actions  for  relief  for  fraud  or  mistake, 
or  damages  for  either,  the  cause  of  action  shall 
not  be  deemed  to  have  accrued  until  the  discov- 
ery of  the  fraud  or  mistake ;  but  no  such  action 
shall  be  Inonght  ten  years  after  the  time  of  mak- 
ing of  the  contract  or  the  perpetration  of  the 
fraud." 

While  the  statute  of  Umltatioos  begins  to 
ran  against  a  cause  of  action  arising  from 
a  mistake  at  the  time  when  the  mistake,  by 
ordinary  diligence,  should  have  been  discov- 
ered, yet  an  action  will  not  lie  at  all  after  10 
years  from  the  making  of  the  mistake.  Salve 
V.  Bwing,  1  Duv.  271;    Lyms  v.  Henderson, 

6  Ky.  Law  Rep.  219 ;   Oldham  v.  Armstrong, 

7  Ky.  Law  Bep.  674 ;  Elam  v.  Haden,  51  S. 
W.  455;  Buckler's  Adm'r  v.  Rogers,  53  S. 
W.  629,  22  Ky.  Law  Kep.  1;  Hopperton  v. 
U  &  >'.  R.  R.  Co.,  34  S.  W.  895,  17  Ky.  Law 
Kep.  1322.  Hence  the  appellee's  cause  of  ac- 
tion, if  any  he  bad,  was  barred  by  lapse  of 
time  several  years  before  the  Institution  of 
bis  suit,  and  the  Court  was  In  error  in  grant- 
ing the  relief  sought 

The  Judgment  Is  reversed,  and  cause  re- 
manded, with  directions  to  set  aside  the  Judg- 
ment and  dismiss  the  petition. 


BABLl  et  al.  v.  MKIDOW  et  aL 

WILKBRSON  &  ViASliX  ▼.  SAME. 

(Court  of  Appeals  of  Kentucky.    March  2, 
19ia.) 

1.  Saixs  <8=»214— Bxkotjtokt  Cowtbaot— Ti- 
nx. 

A  contract,  under  whidi  timber  was  to  be 
manufactured  into  staves  and  delivered  to  the 
buyer  after  inspection  at  certain  prices,  the  sub- 
ject-matter of  which  could  not  be  identified  nn-t 
til  the  staves  were  manufactured  and  set  apart 
for  delivery  to  the  buyer,  was  merely  executory 
and  passed  no  title  to  the  buyer  until  the  seller 

Serformed  the  acts  necesary  to  pat  them  in  a 
eliverable  condition  where  the  buyer  was  bound 
to  accept  theoL 

[Ed.  Xote.— For  other  cases,  see  Sales,  Coit 
Dig.  H  671-678;  Dec.  Dig.  «=»214.] 

2.  MORTOAOKS  «=»151— PRIOBITIBS— TiMBKR. 

Where  no  title  to  timber,  or  to  the  staves  to 
be  raanafactnred  therefrom,  passed  by  an  ezecn- 
toiy  contract  for  thdr  manufacture  and  ddiy< 


ery,  the  mortgage  of  a  stave  machine  sold  to  the 
manufacturer  covering  the  timber  itself  was 
prior  to  the  claim  of  the  buyer  for  money  paid 
for  staves  manufactured  and  delivered  after  the 
mortgage  was  reowded. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  |S  307,  809-311,  314r-329,  33^338; 
Dec.  Dig.  <8=»151.j 

3.  Sams  *=»228—  Titlk  —  Butbk'b  Pbiobttt 
Over  Ssixbr's  Creditors. 

Where  staves  to  be  manufactured  from 
standing  timber  had  be«o  delivered  to  the  buyer 
and  paid  for,  the  title  passed  to  the  buyer,  as 
against  the  other  creditors  of  the  seller. 

[Ed.  Note.— For  other  casps,  see  Sales,  Cent 
Dig.  Si  626-^44,  652;    Dee.  Dig.  «=>228.1 

4.  Attaohmbnt   «=i»202—PBOci;ED8— Seller' 8 
Insolvknct— LiSN  oy  Buter. 

In  sudi  case,  the  buyer,  to  the  extent  of 
the  sum  paid  the  seller,  was  entitled  to  a  pre- 
ferred lien  on  the  proceeds  of  the  staves  manu- 
factured, delivered,  and  paid  for  when  a  suit 
by  the  seller's  creditor  was  brought 

[Ed.  Note. — For  other  cases,  see  Attachment 
Cent  Dig.  H  665-667;  Dec.  Dig.  «=»202.] 

5.  Attachment  Q=>202  —  Proceeds  —  Dibtbi- 
BtmoN — Objection. 

A  creditor,  who  had  been  paid  the  full  pur- 
chase price  of  timber  sold  to  the  insolvent,  had 
no  interest  whatever  in  a  fund  on  deposit  to 
the  insolvent's  credit  and  could  not  complain  of 
an  order  of  distribution. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  U  666-^67:  Dec.  Dig.  <S=>202.] 

6.  AlTAOHKBNT  •S>202  —  PBOCKEOS  —  DlBTBI< 

BUTioN — Parties. 

Where  the  wife  of  an  insolvent  debtor  own- 
ed one-half  of  the  land  and  one-half  of  the  tim- 
ber, she  should  be  made  a  party  and  (dven  an 
opportunity  to  assert  her  rights  before  final  dis- 
tribution among  her  husband's  creditors. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Cent.  Dig..  §{  655-657;   Dec.  Dig.  e=»202.] 

Appeal  from  Circuit  Court,  Whitley  County. 

Suits  by  A.  P.  Meadow,  etc.,  against  J.  F. 
Sutton  and  others,  and  against  T.  H.  Early, 
receiver,  etc.,  with  attachment,  in  which  d^ 
fendants  Wilkerson  &  Early  asserted  title 
to  the  property  attached,  and  W.  H.  McKee 
Intervened  and  asserted  a  lien  on  such  prop- 
erty. Judgment  for  plaintiff  against  the  re- 
ceiver, and  Intervener,  and. for  Wilkerson  & 
Early  against  the  fund  in  court,  and  the  re- 
ceiver and  Wilkerson  &  Early  appeal,  and 
the  intervener  prosecutes  a  cross-appeaL  Af- 
firmed on  cross-appeal,  and  reversed  and  re- 
manded on  original  appeal. 

Smith  &  Early,  of  Williamsburg,  and  J. 
N.  Sharp,  of  Knoxvllle,  Tenn.,  for  appellants, 
Stephens  &  Steely,  H.  C.  OiUis,  K.  D.  Per- 
kins, B.  h.  Pope,  and  Sharp,  QaUlS  &  Smith, 
all  of  Williamsburg,  for  appellees. 

CLAY,  C.  Emily  3.  Sotton  and  W.  H. 
McKee  were  the  Joint  owners  of  a  tract  of 
land  in  Whitley  county,  consisting  of  about 
200  acres.  On  August  29,  1911,  McKee,  by 
written  contract,  sold  to  J.  F.  Sutton,  hus- 
band of  Emily  J.  Sutton,  all  his  interest  in 
the  white  oak  timber  on  said  land  suitable 
for  making  staves.  The  consideration  was 
$400,  and  was  to  be  paid  out  of  the  first  four 
carloads  of  staves  sold.    On  August  31, 1911, 
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J.  F.  Sutton  entered  Into  a  contract  with  T. 
H.  Early,  Dink  Wllkerson,  and  Joe  Early, 
by  which  he  agreed  to  manufacture  all  the 
timber  on  the  200-acre  tract  and  another 
tract  into  staves,  and  deliver  them  to  Wll- 
kerson &  Early  on  board  the  cars  at  Wil- 
liamsburg, Ky.  The  price  for  the  No.  1 
half -barrel  staves  was  $60  per  thousand; 
for  the  No.  1  quarter-barrel  staves,  $50  per 
thousand;  and  for  the  No.  1  eighth-barrel 
staves,  $27  per  thousand.  The  contract  stip- 
ulated that,  when  aa  many  as  15,000  staves 
were  put  on  the  side  track  at  Willlamaburg, 
WUkerson  &  Early  were  to  grade,  take  up, 
and  receive  the  staves  and  pay  for  them  the 
prices  specified.  Wllkerson  &  Early  also 
agreed  to  advance  Sutton  $500  of  the  purchase 
price  on  or  before  September  15,  1911.  At 
the  time  this  proceeding  was  instituted,  Wll- 
kerson &  Early  had  paid  to  Sutton  $1,929.- 
53.  J.  F.  Sutton  placed  $200  of  the  last- 
named  sum  in  the  bank  to  be  paid  to  McKee 
as  part  consideration  for  the  timber  purchas- 
ed of  him.  On  October  7,  1911,  J.  F.  Sutton 
purchased  from  A.  P.  Meadow  a  stave  ma- 
chine, and  In  payment  therefor  executed  his 
two  notes  for  $500  each,  payable  respectlTe- 
ly  on  January  1,  1912,  and  July  1, 1912.  To 
secure  the  payment  of  these  two  notes  he 
executed  and  delivered  to  Meadow  a  mort- 
gage covering  the  stave  machine  and  the 
white  oak  timber  growing  on  a  tract  of  land 
on  Buzzard  creek,  in  Whitley  county,  which 
the  mortgage  states  is  owned  by  Sutton,  bis 
wife,  and  McEee.  On  February  16,  1912, 
Emily  J.  Sufton,  wife  of  J.  F.  Sutton,  sold 
and  conveyed  to  WUkerson  &  Early  all  the 
timber  which  she  owned  and  controlled  on 
tfye  land  on  Buzzard  creek,  with  the  privilege 
of  manufacturing  and  making  it  into  staves. 
The  price  of  No.  1  half-barrel  staves  was  fix- 
ed at  $60  per  thousand,  that  of  No.  1  quar- 
ter-barrel staves  at  $50  per  thousand,  and 
that  of  No.  1  eighth-barrel  staves  at  $27  per 
thousand.  On  February  21,  1912,  A.  P. 
Meadow  brought  suit  against  J.  F.  Sutton, 
T.  H.  Early,  Joseph  Early,  Dink  WUkerson, 
and  William  Early  for  the  purpose  of  recov- 
ering on  his  notes  and  enforcing  his  mort- 
gage lien.  He  asked  and  obtained  an  at- 
tachment on  certain  staves  at  Williamsburg. 
WUkerson  &  Early  answered,  and,  after  deny- 
ing the  vaUdity  of  Meadow's  mortgage,  as- 
serted title  to  aU  the  timber  and  staves  by 
virtue  of  their  contracts  of  August  31, 1911, 
and  February  16,  1912.  W.  H.  McKee  inter- 
vened and  asserted  a  Uen  on  the  staves  for 
$400,  the  amount  alleged  to  be  due  him  un- 
der the  contract  of  purchase  made  by  J.  F. 
Sutton.  In  the  meantime,  other  creditors  of 
J.  F.  Sutton  brought  separate  suits  against 
him  to  recover  for  supplies  and  materials 
furnished  him  for  use  in  manufacturing  the 
staves.  These  actions  were  consolidated 
with  the  action  brought  by  Meadow.  On 
motion  of  certain  creditors,  T.  H.  Early  was 
appointed  receiver  and  directed  to  take  pos- 


session and  make  an  inventory  of  all  tbe 
property  involved  in  the  action.  He  was 
further  directed  to  make  a  separate  inven- 
tory of  all  the  staves  that  were  finished  and 
on  the  railroad  side  track  at  the  time  of  the 
institution  of  the  action.  On  final  hearing 
the  chancellor  adjudged  that  Meadow  had  a 
first  Uen  on  the  stave  machine  and  on  one- 
half  of  the  standing  timber  on  the  tract  of 
land  owned  Jointly  by  McKee  and  Mrs.  Sut- 
ton. The  value  of  this  timber  he  fixed  at 
$700  and  adjudged  Meadow  a  first  Uen  upon 
$350  of  the  proceeds.  He  further  adjudg- 
ed that  McKee  had  been  paid  the  fuU  pur- 
chase price  of  the  timber  which  he  sold  Sut- 
ton, and  directed  that  the  $200  which  was 
deposited  In  the  bank  for  McKee,  and  which 
had  previously  been  paid  Into  court,  should 
be  applied  upon  Sutton's  debts.  He  found 
that  the  receiver  had  disposed  of  staves  of 
the  value  of  $1,052.13  and  directed  him  to 
pay  this  sum  into  court  Orders  were  made 
for  the  sale  of  the-  remaining  staves.  The 
court  also  found  that  WUkerson  &  Early 
had  paid  J.  F.  Sutton  $1,929.53  and  had  re- 
ceived staves  of  the  value  only  of  $677.40. 
For  the  balance  of  $1,252.13  he  adjudged  a 
recovery  on  their  favor.  AU  the  recoveries 
were  adjudged  against  the  fund  in  court  and, 
with  the  exception  of  Meadow's  claim,  were 
held  to  be  of  equal  dignity.  The  receiver 
and  Wllkerson  &  Early  prosecute  separate 
appeals,  and  W.  H.  McKee  prosecutes  on 
cross-appeal. 

[1]  1.  Wllkerson  &  Early  and  the  receiver 
contend  that  Wllkerson  &  Early  are  entitled 
to  priority,  not  only  over  attaching  and  oth- 
er creditors,  but  over  the  mortgagee  Meadow. 
This  contention  Is  based  on  the  assumption 
that  the  title  to  the  staves  passed  to  Wllker- 
son &  Early  by  the  contract  of  August  31, 
1911,  which  was  prior  both  to  the  attach- 
ments and  the  mortgage.  The  contract  of 
sale,  however,  was  not  a  contract  for  the 
sale  of  the  timber  as  such.  Under  the  con- 
tract,, the  timber  was  to  be  manufactured  by 
Sutton  into  staves  of  certain  size  and  deliv- 
ered by  him  to  the  purchasers  on  board  the 
cars  at  WUUamsborg.  WiOi  the  exception 
of  $500,  which  wa4  to  be  advanced  by  Sei>- 
temj[)er  15,  1911,  the  staves  were  to  be  In- 
spected, taken  up,  and  paid  for  <m  deUvery. 
In  other  words,  It  was  a  sale  of  staves  to  be 
manufactured  and  delivered.  The  subject- 
matter  of  the  contract  could  not  be  Identified 
untU  the  staves  were  manufactured  and  set 
apart  for  the  purchasers.  That  being  true, 
the  contract  of  sale  was  merely  executory, 
and  no  title  passed  to  WUkerson  &  Early  un- 
til  Sutton  performed  the  acts  necessary  to 
put  the  staves  in  a  deliverable  condition,  or 
a  state  in  which  WUkerson  &  Early  were 
bound  to  accept  them.  Foley  v.  Felrath,  98 
Ala.  176,  13  South.  485,  39  Am.  St  Rep.  38; 
Macomber  v.  Parker,  13  Pick.  (Mass.)  175; 
Blackwood  v.  Cutting  Packing  Co.,  76  Cal. 
212, 18  Pac.  248,  9  Am.  St  Rep.  199;  Meeker 
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V.  Johnson,  S  Wash.  247,  28  Pac.  642 ;  Allen 
T.  Etaiore,  121  Iowa,  241,  96  N.  W.  T69. 

[2]  Since  no  tlQe  to  the  timber  as  such, 
or  to  the  unmanufactured  staves,  passed  to 
Wilkerson  &  Xlarly,  It  follows  that  Meadow's 
mortgage,  which  covered  the  timber  Itself, 
ia  necessarily  prior  to  the  claim  of  Wilker- 
8on  ft  Xlarly  for  staves  mannfactured,  de- 
livered, and  paid  for  after  the  mortgage  was 
recorded;  and  the  cbanoeUor  did  not  err  In 
so  holding. 

[3, 4]  2.  Whm  we  come  to  the  other  cred- 
itors, a  dlffereot  question  la  presented.  The 
staves  which  were  delivered  at  Williamsburg 
were  not  attached  until  after  February  16, 
1912.  By  that  time  a  great  many  staves  bad 
been  manufactured  and  delivered,  and  Wll- 
kerson  ft  Early  had  paid  therefor  the  sum 
of  11,929.53.  Whether  or  not  estoppel  is 
available  against  Mrs.  Sutton,  the  owner  of 
an  undivided  one-half  Interest  in  the  timber, 
is  a  question  not  now  before  as,  since  Mrs. 
Sutton  is  not  a  party  to  this  suit  As  the 
case  stands,  however,  Wilkerson  ft  Early 
claim  under  a  sale  from  Sutton,  and  the  oth- 
er creditors  claim  only  as  creditors  of  Sut- 
ton. So  far,  therefore,  as  the  rights  of  Wll- 
kerson  ft  Early  and  the  other  creditors  are 
concerned.  It  is  Immaterial  that  Sutton  own- 
ed only  a  one-half  interest  in  the  timber  to 
be  manufactured  Into  staves.  In  this  respect, 
and  as  between  themselves,  all  the  creditors 
stand  on  a  plane  of  equality.  It  is  clear 
therefore  that,  so  far  as  the  other  creditors 
are  concerned,  the  title  to  the  staves  which 
were  manufactured,  delivered,  and  paid  for 
by  WUkerson  ft  Early  passed  to  Wilkerson 
&  Early.  It  appears  that  Wilkerson  ft  Early 
paid  to  Sutton  a  total  of  $1,029.53,  and  on 
January  26,  1912,  received  and  disposed  of 
staves  of  the  value  of  $677.40,  thus  leaving 
a  balance  due  them  of  $1,252.13.  Instead  of 
holding  that  WUkerson  ft  Early,  to  the  ex- 
tent of  this  sum,  should  share  pro  rata  with 
the  other  creditors,  the  chancellor  should 
have  adjudged  them  a  preferred  lien  on  the 
proceeds  of  the  staves  manufactured  and 
delirered  when  this  suit  was  brought. 

[5]  The  chancellor  did  not  err  in  holding 
that  McKee  had  been  paid  the  full  purchase 
price  of  the  timber  which  be  sold  to  Sutton. 
He  says  himself  that  he  purchased  the  land 
from  Mrs.  Sutton  for  $600.  He  paid  her 
$100.  $400  was  paid  by  the  sale  of  the  tim- 
ber to  her  husband,  thus  leaving  him  Indebt- 
ed to  Mrs.  Sutton  in  the  sum  of  $100.  He 
complains,  however,  of  the  fact  that  the  $200 
which  was  deposited  in  bank  to  his  credit 
was  seized  by  the  court  and  placed  in  the 
fund  for  distribution  among  Sutton's  cred- 
itors. As  he  has  already  been  paid  in  full 
for  the  timber,  he  has  no  Interest  whatever 
in  the  $200,  and  cannot  therefore  complain 
of  -the  order  of  distribution.  Mrs.  Sutton 
alone  can  complain. 

[1]  In  view  of  the  fact  that  Mrs.  Sutton 


is  shown  to  ovni  one-half  of  the  land,  and 
therefore  one-half  of  the  timber,  we  conclude 
that  on  the  return  of  the  case  she  should  be 
made  a  party  and  given  an  opportunity  to 
assert  her  rights  before  a  final  distribution 
is  made  among  her  husband's  creditors. 

The  Judgment  on  the  cross-appeal  of  W.  H. 
McKee  is  affirmed.  On  the  original  appeals, 
the  Judgment  Is  reversed,  and  cause  remand- 
ed for  proceedings  consistent  with  this  opin- 
ion. 


DUFF  V.  MOSI.BT,  Judge. 

(Court  of  Appeals  of  Kentucky.     March  9, 
1916.) 

OfFICBBS       «a»100  —  OOMPSirSATIOlT  — 

Ohanok  in. 

Const,  f  161,  provides  that  the  compensa- 
tion of  any  city,  county,  town,  or  municipal  of- 
ficer shall  not  tie  changed  after  his  election,  or 
appointment,  or  daring  bis  term  of  office.  Plain- 
tiff was  elected  jailer  of  a  county  in  1913.  Acts 
1914,  c  89,  repealing  section  1379  of  Kentucky 
Statutes,  provides  that  in  all  cases  in  which  a 
court  or  jury  shall  sentence  an  accused  to  work 
at  hard  labor  until  his  fines,  costs,  or  imprison- 
ment shall  be  satisfied,  accused  shall  be  placed 
in  the  workhouse,  or  at  work  upon  some  public 
work  or  road  of  the  county,  the  place  to  be  de- 
termined by  the  county  judge.  Held,  that 
though  by  the  prior  law  jailers  were  given  cus- 
tody of  such  convicted  prisoners,  and  though 
their  compensation  depends  upon  the  fees  for 
boarding  and  keeping  such  prisoners  allowed  by 
law,  a  jailer  cannot  complain  that  the  change  in 
the  law  deprived  him  of  compensation ;  the 
scale  of  his  fees  not  being  changed,  and  the  Leg- 
islature having  the  right  to  control  disposition 
of  prisoners. 

[Ed.  Note. — For  other  cases,  see  Officers,  Cent 
Dig.  f§  152-157;  Dec.  Dig.  «=5.100.] 

Appeal  from  Circuit  Conrt,  Leslie  County. 

Action  by  A.  J.  DnfT  against  Elihu  Mos- 
ley.  Judge.  From  a  Judgment  sustaining  a 
demurrer  to  the  petition,  plaintiff  appeals. 
Affirmed. 

Oleon  K,  Calvert,  of  Hyden,  for  appellant 
J.  B.   MInlard,  of  Hyden,  for  appellee. 

MILLER,  O.  J.  By  this  action  the  appel- 
lant, A.  J.  Duff,  Jailer  of  Leslie  county,  sought 
to  aijoin  Elibu  Moedey,  Judge  of  the  Leslie 
counts  court,  from  entering  an  order  placing 
John  Bishop,  John  Smith,  and  Richard 
Jones,  prisoners  confined  In  Jail,  at  work  up- 
on the  public  highway  and  public  roads  of 
the  county  to  satisfy  Judgments  rendered 
against  each  of  them  for  $75  in  the  Leslie 
circuit  conrt,  under  which  each  of  them  was 
required  to  be  placed  at  hard  labor  one  day 
for  each  $1  of  said  fine  and  costs.  The  cir- 
cuit conrt  sustained  a  demurrer  to  the  peti- 
tion, and  the  plaintiff  appeals. 

Chapter  89  of  the  Acts  of  1914  repeals  seo 
tlon  1379  of  the  Kentucky  Statutes,  by  sub- 
stituting therefor  a  new  act,  subsection  1 
thereof  reading  as  follows: 

"In  all  cases  in  which  a  court  or  jury  shall 
provide  that  the  defendant  shall  work  at  hard 
labor  until  his  fine  and  costs  or  imprisonment 
or  both  are  satisfied,  the  defendant  shall  be  plac- 
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«d  in  (hft  workfaonae,  If  there  be  one  in  the  coun- 
ty, or  at  work  upon,  some  public  work  or  road 
of  tlie  county  or  he  may  be  placed  upon  the  pub- 
lic works  of  any  city  or  town  in  the  county. 
The  place  of  working  such  prisonere  ehall  be  de- 
termined by  the  county  judge  and  it  sliall  tie  hia 
duty  to  enter  an  order  on  the  order  book  of  the 
county  court,  specifying  the  manner  in  which 
Bucb  prisoners  snail  be  worked  and  he  shall  give 
preference  to  work  on  the  roads  of  the  county, 
whenever  the  weather  will  permit."  Acts  1914, 
page  465. 

The  remaining  sections  of  the  act  are  ad- 
mlnlstratlTe  In  their  character.  Acting  un- 
'der  the  authority  of  the  statute,  the  appellee, 
as  county  Judge,  was  about  to  enter  an  order 
directing  the  Jailer  to  deliver  the  three  mis- 
oners  above  named,  to  the  county  manager 
for  work  upon  the  pnbUc  roads  as  provided 
hy  the  statute,  supra,  when  this  action  was 
Bled  to  enjoin  him. 

The  petition  alleges  that  the  plaintiff  was 
elected  Jailer  at  the  November  election,  1913, 
and  qualified  as  such  officer  on  January  1, 
1914;  that  at  the  time  be  took  office  he  was 
entitled,  under  the  statute,  to  the  sum  of 
75  cents  per  day  for  dieting  and  keeping 
each  prisoner  committed  to  his  custody,  and 
that  upon  the  conviction  of  the  prisoners 
Bishop,  Smith,  and  Jones  the  appellant  be- 
came Immediately  entitled  to  the  sum  of  76 
cents  for  each  of  said  prisoners  for  a  period 
of  75  days,  by  reason  of  the  conviction  and 
Judgments  against  said  prisoners,  provided 
they  did  not  pay  or  replevy  said  Judg- 
ments. 

Appellant  contends  that  he  has  full  power 
and  control  of  said  prisoners,  and  is  entitled 
to  retain  control  of  them  and  to  be  paid  for 
their  support  until  they  shall  have  worked 
out  their  fines,  and  that  If  the  county  court 
be  permitted  to  take  them  from 'the  possession 
of  the  plaintiff  and  work  them  upon  the 
county  roads,  his  compensation  as  Jailer  will 
be  reduced  to  that  extent,  and  in  violation 
of  section  161  of  the  Constitution,  which 
provides  that  the  compensation  of  any  dty, 
connty,  town,  or  municipal  omcer  shall  not 
be  changed  after  his  election  or  appoint- 
ment, or  during  his  term  of  office. 

Stated  differently,  the  appellant's  conten- 
tion Is  that  the  Legislature  was  without  pow- 
er to  change  the  law  relating  to  the  custody 
«nd  employment  of  prisoners  in  any  way 
that  would  either  directly  or  Indirectly  affect 
&  Jailer's  fees.  It  being  conceded,  however, 
tliat  If  the  prisoner  should  pay  or  replevy 
his  fine,  the  Jailer's  compensation  for  diet- 
ing and  keeping  the  prisoner  would  be  termi- 
nated, we  are  unable  to  see  how  a  payment 
of  the  fine  would  present  a  case  different  In 
principle  frran  that  where  the  prisoner  Is 
withdrawn  from  the  custody  of  the  Jailer  and 
put  to  work  upon  the  public  roads.  The 
Jailer's  office  is  not  a  salaried  office.  His 
profits  depend  upon  the  work  and  labor  be 
performs  under  the  statutory  fees  provided 
therefor. 

Section   161  of  the   Ck>nstitution  contem- 


plates an  oflSce  with  a  fixed  salary  or  fixed 
fees;  It  never  CMitemplated  that  the  Legis- 
lature might  not  Indirectly  affect  a  Jailer's 
fees  by  changing  the  method  of  punishing 
criminals.  The  Jailer  has  no  such  vested 
right  to  keep  and  feed  prisoners  as  will 
prevent  the  Legislature  from  changing  the 
method  of  punishing  them,  or  the  method  by 
which  they  may  satisfy  their  fines.  If  the 
Legislature  had  attempted  to  change  the 
plalntifTs  scale  of  fees.  It  would  have  been 
invalid  because  prohibited  by  the  Constita- 
tloD.  C!oiiunonwealtb  v.  Garter,  B6S.W.  701, 
21  Ky.  Law  Rep.  1609;  Thomas  t.  Hager, 
120  Ky.  428,  86  S.  W.  960,  27  Ky.  Law  Rep. 
813.  But  the  case  here  is  entirely  different. 
The  Jailer  is  not  interested  in  the  fine;  his 
only  interest  consists  In  his  fee  for  keeping 
and  feeding  the  prisoner  so'long  as  he  may 
be  committed  to  the  Jailer's  custody.  But 
changing  the  custody  of  the  prisoner  does 
not,  within  the  meaning  of  section  161,  supra, 
amount  to  a  change  in  the  compensation  of 
the  Jailer,  which  la  by  fees  fixed  by  law,  and 
remaining  unchanged  by  the  statute  wblcli 
changed  the  custody. 
Judgment  affirmed. 


VINCENT  et  al.  v.  EDMONSON  COUNTY 
BOARD  OF  EDUCATION. 

(Court  of  Appeals  of  Kentucky.    March  8, 
1916.) 

1.  Schools  and  Sceooi,  Districts  «=s>10  — 
Location  of  Schoolhodse— Statutes. 

Ky.  St  i  4439,  giving  to  elected  trustee  the 
power  to  change  the  location  of  a  schoolhouse, 
with  the  right  in  a  majority  of  the  school  elec- 
tors of  any  district  to  appeal  from  their  deeiiiion 
to  the  connty  superintendent,  whose  declBiona 
■hall  be  final,  was  repealed  by  Act  1908,  c.  56.  { 
11  (Ky.  St  i  4426a,  subeec.  11),  authorizing  the 
county  board  of  education  to  purchase  or  sell 
schoolbouses  and  to  condemn  any  real  estate 
necessary  for  school  purposes  in  any  district 
in  so  far  as  it  conflicts  with  the  latter,  so  that 
the  authority  to  select  the  site  for  a  school- 
house  rested  solely  with  the  county  board  of  edu- 
cation. 

[Ed.  Note. — ^For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  f  IS ;  Dec.  Dig.  «3> 
lO] 

2.  EVIDBNCS«=383— PBESmiFTIONft— OFnOIiX 

DiscBETioN— Location  of  Schooi.hou8e. 
The  county  board  of  education,  in  locating 
a  schoolhouse  in  a  subdistrict  required  by  law 
to  contain  not  fewer  than  25  children  of  school 
age,  and  to  cliange  the  boondariea  so  as  to  in- 
clude a  sufficient  number,  has  a  reasonably 
broad  discretion,  and  will  be  presumed  to  have 
acted  in  ^ood  faith  in  selecting  the  site  of  a 
school  building,  and  any  doubt  upon  the  ques- 
tion will  be  resolved  in  its  favor. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent  Dig.  i  105;  T>pc.  Dig.  iS=»83.] 

3.  Appbal  and  Ebror  €=»1009  —  Rkvibw  — 
Chancellob's  Finding  —  Contradictobi 
Evidence. 

The  chancellor's  finding  ef  fact  on  contra- 
dictory proof  will  not  be  disturbed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S{  3970-3S'ro;  Dec.  Dig.  «=> 
1009.] 
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Appeal  from  drcuit  Court,  Edmonaon 
County. 

Suit  tor  Injunction  by  M.  Y.  Vincent  and 
others  against  the  Htdmonson  County  Board  of 
Education.  Judgment  for  defendant  dismiss- 
litg  the  petition,  and  plaintiffs  appeal.  Af- 
firmed. 

John  B.  Bodes,  of  Bowling  Green,  Johnson 
&  Johnson,  of  BrownrlUe,  and  M.  M.  Logan 
and  Ora  E.  Hazellp,  both  of  Frankfort,  for 
appellants.  John  A.  Logan,  of  Brownvllle, 
for  appellee. 

MILLER,  G.  J.  This  Is  a  contest  oyer  the 
selection  of  the  site  for  a  schooltaouae.  For 
perhaps  40  years  or  more  Qie  schoolbonse  In 
Ehivall  district  now  known  as  subdlstrlct  No. 
8  In  educational  division  No.  6,  In  EVlmonson 
county,  was  located  near  Bear  Creek  In  the 
Southern  end  of  the  district.  In  July,  1914, 
the  county  board  of  education  bought  a  new 
site  nearer  the  center  of  the  district,  and  pre- 
pared to  erect  a  new  schoolhouse  thereon  by 
having  the  necessary  lumber  delivered  there. 
Later,  however,  the  board  of  education  aban- 
doned the  new  site  and  moved  the  material 
to  the  old  site  and  began  preparations  for 
building  the  schoolhouse  there.  This  suit 
was  thereuiwn  instituted  by  five  citizens  and 
taxpayers  of  the  subdlstrlct,  against  the  Ed- 
monson county  board,  of  education  and  its 
members,  to  enjoin  them  from  building  the 
schoolhouse  upon  the  old  site,  and  to  require 
them  to  build  it  upon  the  sew  site.  The  ba- 
sis of  the  suit  is:  (l)  That  the  board  of  edu- 
cation did  not  have  the  right  to  rescind  its 
action  by  wlilch  it  abandoned  the  new  site 
and  undertook  to  build  the  schoolhouse  upon 
the  old  site;  and  (2)  that  the  old  site  where 
it  is  proposed  to  erect  the  schoolhouse  is  lo- 
cated within  200  yards  of  the  Southern  end 
of  the  district  and  is  inaccessible  on  account 
of  the  surrounding  bluffs,  cliffs,  and  creeks. 
A  large  number  of  depositions  were  taken, 
and  upon  the  trial  the  chancellor  dismissed 
tlie  petition.    The  plaintiffs  appeal. 

Of  the  two  grounds  relied  upon  by  appel- 
lants, one  is  a  question  of  law;  the  other,  of 
fact.    Of  these  in  their  order: 

[1]  1.  Appellants  insist  that  the  case  is 
controlled  by  section  4439  of  the  Kentucky 
Statutes,  which  gives  to  the  trustees  the  pow- 
er to  change  the  location  of  a  schoolhouse 
with  tlie  right,  to  a  majority  of  the  school 
electors  of  any  district,  to  appeal  from  the 
decision  of  the  trustees  in  the  location  of 
schoolhouse,  or  site  for  the  same,  to  the  coun- 
ty superintendent  of  the'  county,  whose  de- 
cision in  the  case  shall  be  final.  Applying 
this  statute  to  the  facts  of  this  case,  the  ap- 
pellants Insist  that,  after  the  coimty  board 
of  education  had  selected  the  new  site,  its 
action  could  only  be  annulled  by  an  appeal  by 
a  majority  of  the  school  electors  of  the  dis- 
trict to  the  county  suiteriutendent ;  and, 
as  no  appeal  has  even  been  taken,  the  action 


of  the  board  In  selecting  the  new  site  remains 
in  full  force  and  effect.  Appellees  contend, 
however,  that  section  4439,  supra,  relied  upon 
by  the  appellants,  has  been  repealed  by  the 
subsequent  act  of  1908  (Acts  1908,  c.  6fi), 
now  known  as  section  4426a  of  the  Kentucky 
Statute&  By  comparing  the  provisions  of 
secticm  4439  and  the  other  provisions  of  the 
school  law  in  force  previous  to  1908,  it  will 
be  seen  that  the  act  of  1908  revolutionized 
the  former  school  law  of  the  state,  in  many 
respects.  Section  4439  confided  the  manage- 
ment of  the  schools  to  the  trustees  elected 
under  the  law  prior  to  1908,  and  gave  them 
the  right  to  locate  the  school  buildings,  with 
an  appeal  to  the  county  superintendent  It 
further  required  the  location  of  the  school- 
house  to  be  as  near  as  practical>le  to  the 
center  of  the  district. 

But  section  11  of  the  act  of  1908  (Ky.  St 
i  4426a,  subsec.  11)  gives  to  the  county  board 
of  education  the  power  to  Imlld  schooihouses 
and  to  select  the  sites  therefor,  nothing  be- 
ing said  about  locating  it  near  the  center  of 
the  district.  The  language  of  subsection  11, 
supra,  in  part,  is  as  follows: 

"The  county  board  of  education  shall  have  the 
power  to  purohaae,  lease  or  rent  school  sites,  to 
build,  to  repair  and  to  rent  schooihouses,  .pur- 
chase maps,  globes,  charts,  school  furniture  or 
other  apparatus  necessary  to  the  efficient  con- 
duct of  the  schools  of  the  county,  and  said  coun- 
ty board  is  hereby  vested  with  the  title,  care 
and  custody  of  all  schooihouses,  sites  or  other 
property  belonging  to  the  districts  of  their  sev- 
eral counties  and  when  in  the  opinion  of  the 
board  any  site  for  schoolhouse  has  become  nec- 
essary, they  may  sell  and  convey  the  same  ia 
the  name  of  the  county  board  of  education.  It 
shall  have  the  power  to  receive  any  gift,  grant, 
or  donation  for  the  use  of  the  schools  within 
their  respective  counties,  and  all  conveyances  of 
real  estate  which  shall  be  made  to  said  county 
board  of  education  shall  vest  the  property  in 
said  board  and  their  successors  in  office  for  the 
tise  and  benefit  of  the  schools  of  the  connty.  It 
shall  have  the  power  to  condemn,  any  real  estate 
necessary  for  school  purposes  in  any  district  and 
may  proceed  to  do  so  in  the  manner  provided 
for  by  law  for  the  condemnation  of  lands  for 
railroad  purposes." 

The  precise  question  here  presented  was 
before  this  court  In  Ritter  v.  County  Board 
of  Education  of  IDdmondson  County,  150  Ky. 
847,  151  S.  W.  5.  The  facts  in  that  case  are 
peculiarly  like  the  facts  in  the  case  hetore  us. 
There,  as  here,  the  school  had  been  main- 
tained on  the  old  site  for  many  years,  when 
the  county  board  of  education  acquired  a 
new  site  and  had  let  a  contract  for  the  build- 
ing of  a  new  schoolhouse  upon  the  new  site. 
Shortly  thereafter,  the  board  of  education 
rescinded  its  action  selecting  the  new  site, 
and  directed  the  schoolhouse  to  be  built  up- 
on the  old  site.  And  there,  as  here.  It  was 
contended  that  the  board  of  education  had 
no  right  to  retreat  from  its  action  by  which 
it  had  selected  a  new  site.  But,  In  denying 
that  contention,  this  court  said: 

"There  is  nothing  in  the  statutes  to  prevent 
the  board  from  changing  its  mind  and  rescind- 
ing the  order  referred  to.    It  has  a  perfect  right 
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to  do  so  and  to  select  another  place  for  the  erec- 
tion of  the  scboolhouse." 

Section  4439  being  the  older  statute,  it  was 
repealed  by  section  4428a  in  so  far  as  It  con- 
flicts with  the  latter. 

[2]  2.  The  authority,  therefore,  to  select 
the  Bite  for  schoolhouses  resting  solely  with 
the  county  board  of  education,  its  action  in 
that  respect  will  not  be  disturbed  by  the 
courts  unless  it  is  made  to  appear  that  the 
board  has,  in  the  selection  of  the  site,  abused 
a  sound  discretion.  Under  the  law  there 
are,  however,  certain  limitations  upon  the 
power  of  the  board  of  education  in  perform- 
ing this  duty.  One  is  that  no  subdistrict  may 
contain  fewer  than  25  children  of  school  age ; 
and,  whenever  the  number  falls  below  25, 
the  board  must,  in  order  to  maintain  the 
school  in  that  subdistrict,  change  the  bound- 
ary thereof  so  as  to  Include  a  sufficient  num- 
ber; or  it  may,  under  certain  contingencies, 
consolidate  that  subdistrict  with  another  con- 
tiguous subdistrict,  in  which  latter  event 
the  board  will  cause  to  be  built  or  require  a 
schoolhouse  located  at  some  i>olnt  convenient 
to  tb4  patrons  of  the  consolidated  school  sub- 
district  IKivall  district  contains  only  26 
children  of  school  age,  and  its  boundary  has 
been  extended  more  than  once  in  late  years 
because  it  became  necessary  to  do  so  in  order 
to  preserve  the  requisite  number  of  school 
children.  These  questions,  not  always  easy 
of  solution,  must  be  taken  into  consideration 
by  the  board  of  education ;  and  in  their  solu- 
tion it  necessarily  follows  that  a  reasonably 
broad  discretion  must  be  allowed.  The  su- 
perintendent being  now  a  member  of  the 
board  of  education,  the  right  of  appeal  to 
him  has  been  withdrawn.  It  will  be  pre- 
sumed that  the  county  board  of  education 
acted  in  good  faith  in  selecting  the  site  for 
this  school  building,  and  that  In  doing  so  it 
had  in  mind  the  statutory  requirements  above 
referred  to  concerning  the  number  of  chil- 
dren of  school  age  residing  in  the  district, 
and  the  probability  of  a  change  in  boundary 
from  time  to  time,  to  preserve  the  district 
and  maintain  the  school,  as  well  as  the  Im- 
portant requirements  as  to  accessibility  and 
convenience  for  the  children  in  the  district 
at  the  time  the  site  was  selected.  The  proof 
shows  there  are  21  families  in  the  subdis- 
trict, and  that  sixteen  heads  of  families  sign- 
ed a  petition  asking  the  board  to  select  the 
old  site.  Eleven  heads  of  families  testified 
in  support  of  the  old  site,  while  four  heads 
of  families  testified  that  the  new  site  was 
to  be  preferred. 

[3]  We  do  not  deem  it  necessary  to  go  into 
a  detailed  analysis  of  the  prool  It  is  not 
the  court's  duty  to  select  a  site;  it  is  only 
to  determine  whether  the  board  of  education 
abused  a  sound  discretion  in  performing  that 
duty.  The  weight  of  the  proof  is  largely 
with  the  board  of  education ;  and,  if  we  had 
any  doubt  upon  the  question,  it  must  be  re- 


solved in  favor  of  the  board  of  education  and 
the  finding  of  fact  by  the  chancellor,  which 
sustained  the  board.  Not  <Mily  doea  the  good 
faith  of  the  board  of  education  stand  unim- 
peached;  but,  under  the  rule  by  which  we 
will  not  set  aside  a  finding  of  fact  by  the 
chancellor  where  the  proof  is  contradictory, 
we  will  not  disturb  his  judgment  in  this  case. 

Both  the  law  and  the  facts  are  with  the  ap- 
pellees. 

Judgment  affirmed. 


McOALLEY'S  ilDM'R  v.  CHBSAPEA.KB  &  O. 
BY.  00. 

(Court  of  Appeals  of  Kentucky.    March  8. 

1916.) 

Master  ano  Servant  «=>137— I>iabii.itt  fob 

Injuries— Pebbonb  Working  on  Bailboad 

Tracks. 

Where  a  railroad  employ^  engaged  in  remov- 
ing ashes  and  cinders  from  railroad  tracks  at  a 
point  where  the  furnaces  of  passing  engines  were 
customarily  cleaned  had  been  so  engaged  for  a 
year  and  a  half,  the  company  owed  lum  the  duty 
of  having  a  lookout  maintained  and  of  warniqg 
him  of  the  approach  of  trains,  since,  where  it  is 
not  the  duty  of  a  servant  of  a  railroad  company 
to  observe  and  know  of  the  movements  of 
trains,  he  la  entitled  to  warnings  of  the  approacki 
of  trains  and  to  a  lookout,  especially  where  his 
daties  are  of  such  a  nature  as  are  calculated  to 
distract  his  attention  from  observing  the  move- 
ments of  trains. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ||  269,  270,  278,  274,  277. 
278 ;   Dec.  Dig.  «=3l37.] 

Appeal  from  Circuit  Court,  Lewis  County. 

Action  by  Hazel  D.  McCalley's  administra- 
tor against  the  Chesapeake  &  Ohio  Railway 
Company.  Judgment  for  defendant,  and 
plalntifC  appeals.    Beversed  and  remanded. 

Allan  D.  Cole,  of  Maysvllle,  and  S.  J. 
Pugh  and  U.  C.  Thoroughman,  both  of  Vance- 
burg,  for  appellant.  Worthington,  Cochran, 
ft  Browning,  of  Maysville,  for  appellee. 

HURT,  J.  Hazel  D.  McCalley,  who  wos  a 
man  of  about  50  years  of  age,  and  had  been 
engaged  for  15  or  20  years  of  his  life  in  the 
service  of  the  appellee,  Chesapeake  &  Ohio 
Railway  Company,  was  in  June,  1913,  in 
the  employment  of  the  appellee,  and  bis  da- 
ties  were  to  remove  the  ashes  and  cinders 
from  the  railroad  track  near  a  pumping 
station  at  Garrison,  in  Lewis  county.  At 
this  pumping  station  there  were  two  tracks, 
and  a  water  tank  was  situated  upon 
each  of  the  tracks  at  which  the  trains 
passing  over  the  road  stopped  to  obtain  wa- 
ter, and  at  the  same  places  the  furnaces  of 
the  engines  wotild'  be  cleaned  out  and  the 
ashes  and  cinders  dropped  dpon  the  track. 
The  duties-  of  decedent  were  to  keep  the 
ashes  and  dnders  shoveled  from  the  track, 
because,  if  they  were  allowed  to  accumulate, 
they  would  affect  the  wires  by  which  the  sig- 
nal block  syston  was  operated  niKm  the 
road,  and  would  cause  the  blocks  to  assume 
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a  poEdtlon  whidk  Indicated  tbat  a  passing 
train  should  stop.  One  of  the  tracks  at  this 
point  was  used  by  the  trains  going  east,  and 
the  other  was  used  by  the  trains  going  west. 
Near  this  point  there  was  a  private  crossing 
of  the  railroad  tracks.  A  freight  train  had 
Just  passed,  going  toward  the  east,  and  was 
standing  upon  the  track  a  short  distance 
away.  A  considerable  quantity  of  ashes  and 
cinders  had  been  dropped  upon  the  weetr 
bound  track  by  some  passing  train,  a  quan- 
tity, which  was  sufficient  to  require  from  15 
to  26  minutes  to  be  removed  with  a  sboveL 
The  decedent  observed  this,  and  took  bl> 
shovel  and  went  upod  the  west-bound  track, 
and  when  last  seen  by  any  one,  which  was 
less  than  10  minutes  before  he  was  killed, 
he  was  engaged  in  shoveling  off  the  cinders 
from  the  trade,  with  his  face  turned  toward 
the  west.  At  that  time  an  accommodation 
train  aiq>roached  the  pumping  station  from 
the  east  and  going  west  at  the  rate  of  from 
40  to  50  miles  an  hour,  and  struck  the  de- 
cedent from  the  rear,  knocking  him  about 
66  feet,  and  Instantly  causing  his  death. 
When  picked  up,  his  neck  was  broken,  his 
back  was  bruised,  and  very  soon  became 
discolored,  one  of  his  legs  was  cut  nearly 
off  from  the  back  side,  and  the  ankle  of  the 
other  leg  was  cut  through  to  the  bone  from 
the  rear.  The  train  was  stopped  about  1,000 
feet  from  the  point  where  it  came  in  contact 
with  the  decedent.  No  signal  was  given 
of  the  approach  of  the  train  to  the  place 
where  decedent  was  at  work,  except  that 
on  the  east  side  of  a  bridge  near  by,  upon 
the  track,  the  train  signaled  for  the  station 
at  Garrison,  which  was  situated  between  a 
quarter  and  one-half  mile  west  of  the  pump- 
lug  station.  The  track  over  which  the  train 
approached  was  substantially  straight  for  a 
considerable  distance  before  arriving  at  the 
point  where  It  struck  and  killed  the  decedent, 
and  one  In  the  engine  could  see  decedent 
at  his  work  In  shoveling  the  ashes  for  about 
2,000  feet  before  arriving  at  the  point  where 
he  was.  The  death,  of  decedent  occurred  be- 
tween 3  and  4  o'clock  in  the  afternoon. 

The  administrator  of  the  decedent  brought 
this  suit  under  the  federal  Employers'  Ll- 
abUity  Act  April  22,  1908,  c.  149,  35  Stat. 
65  (U.  S.  Comp.  St  1813,  g§  8657-8665)  to  re- 
cover the  damages  to  his  estate  alleged  to 
have  arisen  from  his  death,  and  relied  In 
his  petition  upon  a  general  allegation  of  neg- 
ligence on  the  part  of  the  employes  of  the 
railroad,  which  he  alleged  was  the  cause  of 
decedent's  death.  The  appellee,  by  answer, 
traversed  the  negligence  alleged  in  the  peti- 
tion, and  as  a  defense  in  addition  thereto 
pleaded  that  the  decedent  was  also  negli- 
gent, and  his  negligence  was  the  cause  of 
his  death. 

At  the  conclusion  of  the  evidence  offered 
and  beard  for  the  appellant,  the  appellee 
moved  the  court  to  peremptorily  instruct  the 
Jury  to  Und  a  verdict  for  it.    The  court  sus- 


tained this  motion,  and  under  the  direction 
of  the  court  the  Jury  returned  a  verdict  for 
the  appellee,  and  a  judgment  was  rendered 
dismissing  the  petition.  The  appellant's 
motion  and  grounds  for  a  new  trial  being 
overruled,  it  seeks  a  reversal  of  the  Judg- 
ment upon  the  ground  that  the  court  was  in 
error  in  sustaining  the  motion  for  a  directed 
verdict  for  appellee. 

It  is  conceded  that  the  appellant  can  main- 
tain the  action  under  the  provisions  of  the 
federal  Employers'  Liability  Act,  if  It  can  be 
maintained  at  all,  and  also  that,  If  appellee 
owed  the  decedent  the  duty  of  taking  precau- 
tions for  his  safety,  as  warning  him  by  proi>- 
er  signals  of  the  approach  of  the  train,  and 
maintaining  an  adequate  lookout  for  him, 
that  the  evidence  was  sufficient  to  take  the 
case  to  the  Jury.  The  evidence  fails  to  dis- 
close that  the  ones  <q)erating  the  trains  saw 
the  peril  of  decedent  in  time,  by  the  exercise 
of  ordinary  care,  to  have  averted  the  Injury 
to  him,  but  it  tends  to  prove  that,  if  the  en- 
gineer had  k^t  a  lookout,  and  used  ordinary 
care  to  have  seen  him,  his  presence  upon  the 
track  would  have  been  discovered  in  time 
to  have  prevented  Injury  to  him,  by  warning 
him  of  the  approach  of  the  train  by  blasts 
upon  the  whistle,  or  by  checking  the  speed  of 
the  train,  or,  if  need  had  been,  to  have  stop- 
ped the  train.  The  decedent  was  not  a  tres- 
passer nor  a  mere  licensee,  but  was  upon  the 
track  in  the  performance  of  the  very  duty  for 
which  he  was  employed  by  the  appellee,  and 
which  duty  could  not  be  performed  without 
his  going  upon  the  track  and  remaining  there 
while  shoveling  otF  the  cinders  and  ashes. 
The  pile  of  ashes  and  cinders,  according  to 
the  evidence,  was  sufficient  in  quantity  to 
have  engaged  him  for  from  16  to  25  minutes 
in  its  removal  When  seen  less  than  10  min- 
utes before  his  death,  he  was  shoveling  off 
the  ashes  and  cinders,  with  his  back  toward 
the  direction  from  which  the  train  came 
which  caused  his  death.  -After  his  death  it 
was  found  that  before  he  was  struck  by  the 
train  he  had  removed  all  but  a  small  quanti- 
ty of  the  cinders  and  ashes.  The  wounds 
upon  the  body  show  that  he  vras  taken  In  the 
rear  by  the  train,  and  the  fact  that  his  body 
was  hurled  over  60  feet  and  against-  a  fence 
would  indicate  that  he  was  struck  with  con- 
siderable violence;.  From  these  facts  it  can 
also  be  Inferred  that  he  was  intently  engaged 
at  his  work,  and  had  no  knowledge  of  the  ap- 
proach of  the  train.  All  of  the  witnesses,  ex- 
cept one,  testify  that  no  signal  of  any  kind  of 
the  approach  of  the  train  was  given.  The 
bed  was  not  rung,  nor  any  sound  of  the  whis- 
tle given,  nor  was  the  speed  of  the  train  les- 
sened. One  witness  testifies  that  a  signal  for 
the  station  at  Oarrison  was  given,  but  at  a 
considerable  distance  before  the  arrival  at 
the  point  where  decedent  was  at  work.  The 
train  approached  decedent  down  a  slight  In- 
cline, and  the  fact  that  he  was  Intent  at  his 
work,  with  his  face  in  the  opposite  direction, 
and  the  near  proximity  of  the  freight  train 
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upon  tbe  other  track,  with  Its  attendant  nols- 
es,  probably  caused  the  failure  of  decedent 
to  hare  knowledge  of  the  approach  of  the 
train  which  killed  him,  and  the  further  fact 
that  the  train  was  about  30  minutes  behind 
Its  schedule  time  may  have  been  a  cause  of 
bis  failure  to  note  Its  approach. 

The  question  for  determination  is:  Did  the 
appellee  owe  decedent  the  duty  of  maintain- 
ing a  lookout  for  him,  or  of  warning  him  of 
the  train's  approach?  If  it  owed  to  him  no 
such  duty,  it  could  not  be  aji  act  of  negli- 
gence upon  its  part  to  fall  to  observe  any 
precautions  for  his  safety;  for  negligence 
jiecessarUy  depends  upon  a  corresponding 
duty.  It  is  well  settled  that  the  general  rule 
is  that,  wherever  the  presence  of  persona 
upon  railroad  tracks  who  have  a  right  to  be 
upon  the  tracks  Is  to  be  anticipated,  the  ones 
■cqperatlng  engines  and  trains  upon  the  track 
■owe  such  persons  the  duty  to  give  warning 
•of  the  approach  of  the  trains,  and  to  main- 
tain a  lookout  for  them.  It  is  needless  to 
■cite  authorities  in  support  of  this  general 
rule.  It  is,  however.  Insisted  that  a  servant 
Oit  a  xailroad  whose  specific  duty  it  is  to  look 
•out  ioT  trains  and  to  care  for  the  track  is  not 
entitled  to  any  precautionary  measures  for 
his  safety,  and  the  only  duty  the  railroad 
company  owes  to  him  is  to  exercise  ordina- 
ry care  to  avoid  injuring  him  after  be  Is  dis- 
•covered  in  a  position  of  peril.  In  support  of 
this  view  many  authorities  are  cited  by  ap- 
IMllee,  none  of  which  seem  to  have  a  direct 
hearing  upon  the  principles  applicaUe  to  this 
case. 

In  <7oleman  v.  Plttsborg,  C,  C.  &  St  U  By. 
•Co.,  13»  Ky.  559,  63  S.  W.  39,  23  Ky.  Law 
Rep.  401,  a  flagman  at  a  crossing,  whose  duty 
it  was  to  observe  the  approach  of  all  trains 
-aAd.  to  protect  persons  at  the  crossing  from 
Injury,  was  not  entitled  to  any  warnings  of 
the  approach  of  a  train,  nor  the  maintenance 
■of  a  lookout  for  him.  To  the  same  effect  is 
the  holding  in  ConnUr  v.  L.,  H.  &  St.  L.  By. 
■Co.,  124  Ky.  766,  99  S.  W.  1154,  30  Ky.  Law 
Rep.  982 ;  Wlckham  v.  L.  &  N.  R.  R.  Co.,  135 
Ky.  288,  122  S.  W.  154,  48  L.  B.  A.  (N.  S.) 
150;  I*  &  N.  R.  R.  Ca  v.  Hunt's  Adm'r,  142 
Ky.  778,  135  S.  W.  288 ;  Ellis  V.  U,  H.  &  St. 
Ia  By.  Co.,  155  Ky.  745,  160  S.  W.  512.  The 
principle  upon  which  these  cases  rest  is  that 
tbere  is  no  obUgation  upon  the  railroad  com- 
pany to  give  warnings  of  the  approach  of 
trains  or  to  keep  a  lookout  from  its  trains 
for  one  who  has  been  employed  by  it  for  the 
purpose,  and  whose  specific  duty  it  is  to  know 
of  the  approach  of  trains,  and  to  give  warn- 
ing of  it  to  others. 

In  O.  &  O.  Ry.  Co.  t.  Lang's  Adm'r,  13S  Ky. 
76,  121  S.  W.  993,  and  Blankenship's  Adm'r 
v.  Norfolk  &  Western  Ry.  Co.,  147  Ky.  260, 
143  B.  W.  995,  it  was  held  that  a  servant  of 
a  railroad  company  employed  as  a  track- 
walker was  not  entitled  to  warnings  of  the 
approach  of  trains,  nor  to  a  lookout  duty. 
The  duty  of  the  trackwalker  Is  to  be  upon 
the  trade  during  the  entire  working  day,  and 


the  trainmen  cannot  know  upon  what  portion 
of  the  track  he  may  be,  and  to  give  him 
warning  of  the  approach  of  the  train,  or  to 
look  out  for  him,  Is  both  unreasonable  and 
impracticable. 

In  C,  N.  O.  &  T.  P.  By.  Co.  v.  Swan's 
Adm'r,  149  Ky.  141,  147  S.  W.  889,  and  160 
Ky.  458,  169  8.  W.  886,  L,  R.  A.  19150,  27, 
Swan  was  the  foreman  of  a  gang  of  men  who 
were  engaged  in  putting  In  two  water  col- 
nmns  beside  the  tracks,  and  Swan  was  fur- 
nished with  a  time  card  of  the  arrival  of  the 
trains,  and  of  keepingthe  track  clear  of  tools, 
etc.  He  was  struck  by  a  passing  train  and 
killed  while  standing  on  the  track.  The 
court  held  that  the  ones  operating  the  train 
did  not  owe  him  any  warning  of  the  approach 
of  the  train,  nor  any  lookout  duty,  because 
It  was  his  duty  to  know  of  the  arrival  of 
the  trains,  so  as  to  protect  the  track  and  his 
own  men;  the  court.  In  the  opinion  in  149 
Ky.  141,  147  S.  W.  889,  saying: 

"When  the  railroad  company  employs  a  man 
to  keep  a  lookout  for  trains  at  a  particular 
place,  aod  charges  him  with  the  duty  of  knowins 
the  time  of  their  arrival,  it  should  not  be  sub- 
jected to  liability  for  failing  to  observe  towards 
him  the  same  degree  of  care  which  employ^  not 
charged  with  these  duties  have  the  right  to  ex- 
pect.^' 

It  is  insisted  for  appellee  that  the  employ- 
ment at  which  the  decedent,  McCalley,  was 
engaged  brings  him  within  the  rule  stated  In 
the  cases  supra.  To  this  contention,  how- 
ever, we  cannot  concur.  As  was  said  in  Coa- 
niff  T.  L.,  H.  &  St  L.  Ry.  Co.,  supra: 

"A  different  role  obtains  as  to  employes  working 
upon  the  tracks  or  bridges  of  a  railroad,  or  en- 
gaged in  other  employment,  that  do  not  impose 
upon  them  the  duty  of  looking  out  for  the  ap- 
proach of  trains." 

Thompson  on  Negligence,  voL  2,  |  1839, 
lays  down  the  doctrine  that,  where  persons 
are  lawfully  at  work  upon  the  tracks  of  a 
railroad,  they  cannot  be  expected  to  pursue 
their  labors  and  at  the  same  time  maintain 
a  constant  lookout  for  an  approaching  train ; 
they  are  passive,  and  not  a  source  of  danger, 
while  the  ones  handling  the  train  are  in  con- 
trol of  an  instrument  of  danger  and  mis- 
chief, and  railway  companies,  under  these 
circumstances,  must  give  them  reasonable 
danger  signals  to  arouse  their  attention  and 
enable  them  to  get  out  of  the  way.  In 
Barber  v.  a,  N.  O.  ft  T.  P.  Ry.  Co.,  21  S.  W. 
340,  14  Ky.  Law  Rep.  869,  Barber  was  en- 
gaged With  others  in  the  service  of  the  rail- 
road company  In  quarrying  ballast  near  the 
railroad  track,  and  had  to  wheel  the  rock 
across  the  track  to  the  other  side,  and  for 
that  purpose  placed  planks  across  the  track. 
No  signal  of  the  approach  of  the  train  waa 
given,  and  Barber  ran  to  remove  the  planka 
to  keep  the  train  from  being  derailed,  and  In 
doing  this  he  was  killed.  This  court  held 
that  he  was  entitled  to  the  customary  warn- 
ing of  the  approach  of  the  train.  In  I.  O. 
R.  R.  Co.  V.  Mahan,  84  S.  W.  10,  17  Ky. 
Law  Rep.  1200,  Mahan  was  a  telegraph  opw- 
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atot  for  tlie  company,  and  was  mn  over  by  a 
backing  train  In  the  railroad  yards  at  Ar- 
llngtoa  In  li.  4  N.  R.  H.  Co.  T.  Potts,  92  Ky. 
80,  17  S.  W.  185,  13  Ky.  Law  Rep.  344,  tlie 
deceased  was  in  tbe  employment  of>  the 
railroad  company,  and  his  datles  were  to  en- 
ter in  a  book  tbe  numbers  of  the  cars  on 
the  side  tracks  and  point  out  to  tbe  engineer 
tbe  ones  he  was  to  take  np.  He  was  stand- 
ing on  the  tracks  when  he  was  killed  by  some 
detached  cars  which  backed  against  him.  In 
Ia.  &  N.  R.  B.  Co.  T.  Lowe,  118  Ey.  264,  80 
S.  W.  768.  26  Ky.  Law  Rep.  2317,  85  L.  B.  A. 
122,  the  appellee  was  an  Inspector  of  cars  for 
the  railroad  company  In  Its  yard  at  Lebanon 
Junction,  and  was  run  over  by  an  engine 
and  tender  and  injured.  In  the  three  last 
named  cases  it  was  held  that  the  injured 
servants  were  entitled  to  warnings  of  tbe 
approach  of  the  trains  which  Injured  or 
caused  their  deaths,  and  were  entitled  to  a 
lookout  duty  from  the  ones  operating  tbe 
trains.  The  holding  in  these  cases  was, 
however,  made  to  rest  to  some  extent  upon 
the  ground  that,  being  in  railroad  yards, 
and  tbe  number  of  employes  therein  engaged, 
made  it  necessary  to  give  warnings  and  to 
keep  a  lookout  In  Cason  v.  Covington  B.  R. 
Co.,  93  S.  W.  19.  29  Ky.  Law  Rep.  352,  a 
servant  engaged  in  working  upon  a  bridge  of 
tbe  company  was  held  to  be  entitled  to  a 
warning  of  tbe  approach  of  the  trains  and  a 
lookout  duty  by  the  ones  operating  the 
trains.  From  the  foregoing  cases  it  seems  to 
be  tbe  rule  that,  where  the  special  duty  of  a 
servant  of  a  railroad  company  is  to  observe 
tbe  approach  of  the  trains  and  their  move- 
ments, the  company  does  not  owe  him  a  look- 
out duty,  nor  a  duty  to  give  him  warning  of 
the  approach  of  the  train,  but,  where  it  is 
not  the  duty  of  such  servant  to  observe  and 
know  of  the  movements  of  the  trains,  then 
be  is  entitled  to  tbe  warnings  of  approach 
and  a  lookout,  and  especially  so  where  his 
duties  are  of  such  a  nature  as  to  require  him 
to  be  engaged  at  labors  which  are  calculated 
to  distract  his  attention  from  observing  tbe 
movements  of  the  trains.  In  the  instant 
case  the  duties  of  the  decedent  did  not  re- 
quire him  to  know  of  the  arrival  and  de- 
parture of  the  trains,  and  it  does  not  appear 
that  he  bad  such  knowledge.  His  duties 
consisted  in  removing  the  ashes  and  cinders 
from  tbe  traclc,  so  as  to  prevent  them  from 
affecting  the  working  of  the  block  system  of 
signals.  This  he  could  do  at  any  time  a 
train  was  not  upon  the  track,  which  he  could 
observe  without  any  knowledge  of  when  an- 
other train  would  arrive  or  depart  While 
it  was  the  duty  of  decedent  to  exercise  ordi- 
nary care  to  keep  out  of  the  way  of  the 
trains  and  for  his  own  safety,  be  bad  been 
engaged  at  this  work  for  a  year  and  a  half, 
and  the  appellee,  knowing  of  his  employment 
by  it  and  the  place  of  his  work,  was  obliged 
to  have  anticipated  bia  presence  upon  the 


track,  and  owed  him  the  duty  of  taking  sncb 
precautionary  measures  for  his  safety  as  It 
owes  to  other  persons  who  have  a  right  to 
go  upon  the  tracks,  and  whose  presence 
there  must  be  anticipated. 

For  tbe  reasons  indicated,  the  court  was 
in  error  In  peremptorily  directing  a  verdict 
for  appellee,  and  the  Judgment  is  reversed, 
and  the  cause  remanded  for  proceedings  con- 
sistent with  this  opinion. 


KENTDCKX  UTILITIES  CO.  v.  McCARTTS 
ADM'B. 

(Court  of  Appeals  of  Kentucky.    March  8, 
1916.) 

1.  Death  «=324  —  Actions  ix)b  Causiho 
DSATH— Nbquoekce  ov  Benehciaby. 

Const  i  241,  provides  relative  to  actions  for 
death  that  the  General  Assembly  may  provide 
how  the  recovery  shall  go  and  to  whom  It  shall 
belong,  and  that  until  such  provision  is  made  it 
shall  form  part  of  the  decedent's  personal  estate. 
Ky.  St  i  o,  provides  that  tbe  action  shall  be 
prosecuted  by  the  personal  representative,  and 
that  if  the  deceased  leaves  no  widow,  husband, 
or  child  tbe  recovery  shall  go  to  his  father  and 
mother,  or  if  one  be  dead  to  the  survivor,  and 
that  if  he  leaves  no  father  or  mother  tbe  recov- 
ery becomes  a  part  of  his  personal  estate  pass- 
ing to  his  other  kindred  under  the  statute  of  de- 
scent and  distribution.  Section  331a  forbids  the 
employment  of  children  under  16  under  certain 
circumstances,  and  in  subsection  16  imposes  a 
penalty  on  any  one  employing,  suffering,  or  per- 
mitting a  chUd  under  16  to  work,  and  on  any 
parent  or  guardian  suffering  or  permitUnK  such 
child  to  work  in  violation  thereof.  Held  that 
where  the  only  negligence  on  the  part  of  the  em- 
ployer is  the  employment  of  a  boy  under  16  in 
violation  of  the  statute,  no  recovery  can  be  had 
for  the  benefit  of  a  parent  who  knowingly  suffer- 
ed or  permitted  the  employment,  since,  where 
the  deceased  is  survived  by  sny  of  the  relatives 
specified  in  the  statute,  tbe  recovery  is  directly 
for  their  benefit,  and  the  administrator  in 
bringing  the  action  acts  as  their  representative, 
and  not  as  the  representative  of  the  estate. 

[Eld.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  ff  66-67;   Dec  Dig.  <3=s»24.] 

2.  Death  <s^24  —  Actions  fob  Catibino 
Death— Negliobnce  or  Beneficiabt. 

That  one  parent  violates  Ky.  St  i  331a,  by 
knowingly  suffering  or  permitting  the  employ- 
ment of  a  boy  under  16  years  of  age,  contrary  to 
tbe  terms  of  t^t  section,  does  not  defeat  a  re- 
covery for  deatfl  for  tbe  benefit  of  the  other  par- 
ent, who  is  not  guilty  of  a  similar  violation. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  gf  65-67;   Dec.  Dig.  «=»24.] 

8.  Death  €=»54,  68— Actions  ix)B  CArsiNo 
Death— BuBDEW  or  Pleading  and  Pbov- 
INO  Defenses. 

In  an  action  for  the  death  of  a  boy  under 
16  years  of  age,  employed  in  violation  of  Ky.  St 
I  331a,  the  defense  that  the  parents  for  whose 
benefit  the  action  is  brought,  or  either  of  them, 
violated  the  statute  should  be  pleaded,  and  the 
burden  is  on  the  defendant  to  show  such  viola- 
tion. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  g}  100,  106,  107,  255;  Dec.  Mg.  «8=954, 
5u.J 

4.  Death  «=»108  —  Actions  fob  Caubino 
Death— Questions  fob  Jubt. 

In  an  action  for  the  death  of  a  boy  under 
16  years  of  age,  evidence  that  the  father  was 
away  from  home,  and  as  soon  as  he  learned  of 
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his  son's  employment  sent  word  by  his  son  to 
the  defendant  that  he  was  unwilling  for  his  boy 
to  continue  at  work,  that  thereafter,  being  again 
absent,  he  did  not  know  that  his  son  continued 
at  work,  that  the  mother  was  in  the  last  stages 
of  tuberculosis,  was  frequently  hysterical  and 
under  the  influence  of  opiates  and  bromides,  that 
her  wiU  was  very  feeble,  and  that  she  did  not 
have  the  power  to  adhere  to  any  fixed  purpose, 
made  a  question  for  the  jury  as  to  whether  the 
parents,  for  whoa*  benefit  the  action  wasi 
brought,  suffered  or  permitted  the  employment. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  §§  260-264 ;   Dec  Dig.  ®=»103.] 

5.  WiTNESSBS  <&=>145,  159  —  Competenct  — 
Evidence  as  to  "Tbanbaction"  with  De- 
cedent. 

In  an  action  for  the  death  of  a  boy  under 
16  years  of  age,  employed  by  defendant  in  vio- 
lation of  Ky.  St  I  331a,  brought  by  his  father 
as  administrator,  it  was  error  to  permit  the 
father  to  testify  that  he  sent  word  to  defendant 
by  deceased  that  be  was  unwilling  for  the  boy 
to  continue  at  work,  as  a  "transaction"  between 
a  witness  and  a  decedent,  within  the  statutory 
provision  excludiog  evidence  of  such  transac- 
tions, embraces  every  variety  of  affairs  which 
can  form  the  subject  of  negotiations,  interviews, 
or  actions  between  two  persons,  and  includes 
every  method  by  which  one  person  can  derive 
impressions  or  information  from  the  conduct 
condition,  or  language  of  another,  and  the  case 
was  not  within  the  rule  permitting  an  adminis- 
trator or  one  interested  in  an  estate  to  testify 
under  certain  circumstances  to  transactions 
with  the  decedent  for  the  protection  of  the  es- 
tate, since  the  father  did  not  take  through  Uie 
estate,  but  was  a  direct  beneficiary,  and  was  not 
testifying  for  the  estate,  but  for  himself. 

[Ed.  Note. — For  other  cages,  see  Witnesses, 
Cent  Dig.  H  356,  387;  Dec.  Dig.  <8=>145,  158.] 

6.  WiTNESsas  4=>181 — CoitPKTBNOY— Waives 
OP  Objections. 

Civ.  Code  Prac.  §  606,  subsec.  8,  provides 
that  a  party  may  be  examined  as  if  under  cross- 
'  examination  at  the  instance  of  the  adverse  par- 
ty, but  that  the  party  calling  for  such  examina- 
tion shall  not  be  concluded  thereby.  In  an  ac- 
tion for  the  death  of  a  boy  under  16  employed 
by  defendant  contrary  to  statute,  defendant  took 
the  deposition  of  the  administrator,  the  boy's  fa- 
ther, and  examined  him  with  reference  to  a 
message  which  the  father  claimed  to  have  sent 
the  defendant  through  his  son  concerning  his  un- 
willingness to  have  the  boy  continue  working. 
As  the  father  Uved  within  20  miles  of  the  place 
of  trial  and  was  actually  present  in  court,  his 
deposition  was  not  read.  Held,  that  b;  taking 
the  deposition  defendant  did  not  waive  his  ri^ht 
to  object  to  the  father's  testiMl;pny  concerning 
his  conversation  with  his  deceased  son. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  §  450;   Dec.  Dig.  ®=>181.] 

7.  Masteb  and  Sebvant  <S=»96  —  Liabiutt 
FOB  Death— Pkoximate  Cause. 

Where  defendant,  in  violation  of  Ky.  St.  i 
331a,  employed  a  boy  under  16  years  of  age  on 
one  of  its  ice  wagons,  and  he  was  killed  when 
the  wagon  was  struck  by  a  train  at  a  railroad 
crossing,  the  concurring  and  contributing  negli- 
gence of  defendant  was  a  proximate  cause  of  the 
death,  though  the  d^th  was  actually  caused  by 
the  intervening  negligence  of  the  railroad  com- 
pany, as  the  violation  of  statute  exposed  deceas- 
ed to  the  peril  causing  his  death,  and  it  was 
the  employer's  duty  to  anticipate  every  charac- 
ter of  accident  that  might  befall  the  boy  by 
reason  of  the  dangers  to  which  he  was  exposed 
by  the  unlawful  employment 

[Ed.  Note.- For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {§  157,  158,  162;  Dec.  Dig. 
^=»96.] 


8.  Death    «s>29  —  Actions   it>B    Caubiito 
Death— Instbuoxions. 

Where  an  action  for  the  death  of  a  boy  un- 
der 16  years  of  age,  employed  by  defendant  in 
violation  of  Ky.  i:t  §  331a,  was  brought  by  the 
boy%  father  as  administrator  for  the  benefit  of 
the  father  and  mother,  and  the  mother  died  be- 
fore trial,  the  court  erred  in  charnng  the  jury 
to  find  for  defendant  if  plaintiff  suffered  or  per- 
mitted the  employment,  and  it  should  have 
charged  that  if  both  plaintiff  and  the  mother 
knowingly  suffered  or  permitted  deceased  to  be 
employed,  the  jury  should  find  for  defendant  but 
that  if  either  one  of  them  knowingly  suffered  or 

Sermitted  the  employment  they  would  find  as 
amages  one-half  of  such  sum  aa  would  fairly 
and  reasonably  compensate  the  estate,  since  the 
right  of  a  beneficiary  designated  by  the  statute 
to  recover  damages  for  death  attaches  when  the 
death  takes  place,  and  is  not  affected  by  the  fail- 
ure of  the  beneficiary  to  survive  the  final  result 
of  the  litigation. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  i§  69,  70;   Dec.  Dig.  <8=>29.] 

9.  Death    ®=>44  —  Actions    fob    OAUsraa 
Death— Pasties. 

Wheje  an  action  by  a  personal  representa- 
tive for  aeath  is  pending,  it  is  not  necessary  to 
make  the  personal  representative  of  a  benefi- 
ciary other  than  plaintiff,  who  dies  pending  the 
action,  a  party  to  the  action. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  a  90,  91 ;    Dec.  Dig.  «s>44.] 

Appeal  from  Circuit  Court,  Montgomery 
County. 

Action  by  Hay ,  Mccarty's  administrator 
against  the  Kentucky  Utilities  Company, 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Rerersed  and  remanded. 

Gordon  &  Laurent,  of  Louisville,  and  Henry 
R.  Prewltt,  of  Mt.  Sterling,  for  appellant 
Robert  H.  Winn,  of  Mt  Sterling,  for  appel- 
lee. 

CLAT,  C.  This  suit  by  French  McCarty, 
as  administrator  of  Ray  McCarty,  decea.sed, 
to  recover  damages  for  the  latter's  death,  was 
originally  brought  against  the  Kentucky 
Utilities  Company,  the  Chesapeake  &  Ohio 
Railway  Company,  and  O.  N.  Garr,  a  locomo- 
tive engineer.  Garr's  demurrer  to  the  peti- 
tion was  sustained,  and  the  petition  dismiss- 
ed as  to  him.  The  railway  company  paid  $3,- 
000  In  settlement  only  of  Its  portion  of  the 
damages,  and  the  action  against  it  was  dis- 
missed settled.  The  case  proceeded  to  a  trial 
against  the  utilities  company,  and  resulted  In 
a  verdict  of  $5,100,  subject  to  a  credit  of  the 
$3,000  paid  by  the  railway  company.  Judg- 
ment for  the  balance,  amounting  to  $2,100, 
was  rendered  against  the  atlUtles  company, 
and  it  appeals. 

Briefly  stated,  the  facts  are  as  follows: 
The  Kentucky  Utilities  Company  Is  a  corpo- 
ration engaged  in  supplying  ice,  water,  and 
electricity  to  certain  towns  in  Central  Ken- 
tucky. In  the  summer  of  1914  It  employed 
Ray  McCarty,  a  boy  15  years  of  age,  to  de- 
liver Ice  from  one  of  its  Mt.  Sterling  vragons. 
Early  in  the  afternoon  of  July  19th  the  wag- 
on was  retui-ning  to  the  ice  plant  from  its 
Sunday  morning  delivery.     In  crossing  the 
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Cliesapeake  &  OUo  Hallway  track  near  the 
ice  plant  the  wagon  was  struck  by  a  train 
and  McCarty  was  killed.  It  is  conceded  that 
the  decedent  was  employed  by  the  utilities 
company  In  violation  of  section  331a,  Ken- 
tucky Statutes,  commonly  Imown  as  the 
"Cailld  Labor  Law." 

While  other  grounds  of  negligence  were  re- 
lied on,  the  oitly  ground  on  which  the  case 
was  submitted  to  the  Jury  was  the  employ- 
ment In  violation  of  the  statute.  The  court 
told  the  jury  in  substance  to  find  for  plalntUI, 
nnless  they  believed  from  the  evidence  that 
plaintiff  knowingly  suffered  or  permitted  his 
Intestate  to  be  employed  by  the  defendant 
company,  in  which  event  they  should  find  for 
the  defendant  The  child  labor  statute  im- 
poses a  penalty,  not  only  on  the  employer, 
but  on  the  parent  who  suffers  or  permits  a 
chUd  to  work  In  violation  of  Its  provisions. 
Section  331a,  subsec.  16,  Kentucky  Statutes. 

[1]  Defendant  insists  that  where  the  par- 
ents are  the  sole  beneficiaries  of  the  recovery, 
and  they  themselves  have  violated  the  stat- 
ute by  suffering  or  permitting  the  employ- 
ment of  the  child,  they  are  not  entitled  to  re- 
cover. It  is  further  insisted  that  the  evi- 
dence conclusively  shows  that  the  parents 
did  suffer  or  permit  the  employment  of  the 
decedent,  and  that  therefore  defendant  was 
entitled  to  a  peremptory  instruction.  Sec- 
tion 241  of  the  Constitution  provides: 

"Whenever  the  death  of  a  person  shall  result 
from  an  injury  inflicted  by  negligence  or  wrong- 
ful act,  then,  in  every  sach  case,  damages  may 
be  recovered  for  such  death,  from  the  corpora- 
tions  and  persons  so  causing  the  same.  Until 
otherwise  provided  by  law,  the  action  to  recover 
such  damages  sliaU  in  all  cases  be  prosecuted  by 
the  personal  representative  of  the  deceased  per- 
son. The  General  Assembly  may  provide  now 
the  recovery  shall  go  and  to  whom  belong ;  and 
nntil  such  provision  is  made  the  same  shall  form 
part  of  the  personal  estate  of  the  deceased  per- 


Sectlon  6,  Kentuc^  Statutes,  provides 
that  the  action  shall  be  prosecuted  by  the 
personal  representative  of  the  deceased,  and 
that  if  the  deceased  leaves  no  widow,  hus- 
t>and,  or  child  the  recovery  shall  go  to  his 
mother  and  father  In  cxiual  parts.  If  both  be 
living,  but,  if  one  be  dead,  to  the  other.  If 
the  deceased  leaves  no  mother  nor  father, 
then  the  recovery  becomes  a  part  of  his  per- 
sonal estate,  and  after  the  payment  of  his 
debts  the  remainder  passes  to  his  other  kin- 
dred, as  provided  by  the  statute  of  descent 
and  distribution. 

From  the  foregoing  it  will  be  seen  that  it 
Is  only  where  the  deceased  leaves  no  widow, 
husband,  child,  father,  nor  mother  that  the 
recovery  becomes  a  part  of  his  estate.  When, 
therefore,  the  deceased  is  survived  by  any  of 
the  designated  relatives,  the  recovery  Is  di- 
rectly for  their  benefit,  and  the  administra- 
tor in  bringing  the  action  acts  as  their  repre- 
sentative, and  not  as  the  representative  of 
the  estate.  Sturges  v.  Sturges,  126  Ky.  80, 
102  S.  W.  884,  31  Ky.  Law  Rep.  53T,  12  L.  R, 


A.  (N.  S.)  1014;  JeffersonvUle,  etc.,  B.  Cow 
V.  Hendricks'  Adm'r,  41  Ind.  48;  Knight  v. 
Mollne,  ^L  &  W.  Ry.  Co.,  160  Iowa,  160,  140 
N.  W.  839.  Where  this  view  prevails  the  au- 
thorities generally  hold  that  the  negligence 
of  the  parent  directly  and  proximately  con- 
tributing to  the  death  of  a  child  non  sul 
Juris  will  bar  a  recovery  in  an  action  by  the 
administrator— at  least  to  the  extent  that 
the  recovery.  If  any,  would  Inure  to  the  bene- 
fit of  the  parent  so  guilty  of  contributory 
negligence.  Passamaneck's  Adm'r  v.  Louis- 
ville Railway  Company,  98  Ky.  195,  32  S.  W. 
620,  17  Ky.  l.aw  Rep.  763;  Toner's  Adm'r  v. 
South  Covington,  eta,  Street  Railway  Com- 
pany, 109  Ky.  41.  68  S.  W.  439,  22  Ky.  Law 
Rep.  564;  Schlenks  v.  Railway  Company,  23 
S.  W.  589,  15  Ky.  Law  Rep.  409;  Mills' 
Adm'r  v.  Cavanangh,  94  S.  W.  651,  29  Ky. 
Law  Rep.  685;  St  Louis,  I.  M.  &  S.  R.  Co. 
V.  Dawson,  68  Ark.  1,  56  S.  W.  46;  Toledo, 
W.  &  W.  R.  Co.  T.  Miller,  76  111.  278 ;  l\»ledo, 
W.  &  W.  Rs  Co.  V.  Grable,  88  111.  441;  Pekln 
V.  McMahon,  154  HI.  141,  39  N.  B.  484,  27  L. 

B.  A  206,  45  Am.  St  Rep.  114  J  Baltimore  & 
S.  W.  R.  Co.  V.  Pletz,  61  Hi  App.  161 ;  Tuck- 
er V.  Draper,  62  Neb.  66,  86  N.  W.  917,  64  L. 
R.  A.  321 ;  Davis  v.  Seaboard  Air  line  R.  Co., 
136  N.  C.  115,  48  S.  E.  591,  1  Ann.  Cas.  214; 
Wolf  V.  Lake  Erie  &  W.  B.  Co.,  65  Ohio  St 
530,  45  N.  E.  706,  36  L  B.  A.  812 ;  Bamberg- 
er V.  Citizens'  Street  B.  Co.,  95  Tenn.  18,  31 
S.  W.  163,  28  L.  B.  A.  486,  49  Am,  St  Rep. 
909;  Dan  v.  atlzens'  Street  B.  Co.,  99  Tenn. 
88,  41  S.  W.  339 ;  Richmond,  t.  &  P.  R.  Co.  v. 
Martin,  102  Va.  201,  45  S.  B.  894 ;  Ploof  v. 
Burlington  Traction  Co.,  70  Vt  509,  41  AtL 
1017,  43  I*  R.  A.  108. 

The  case  of  Dickinson  v.  Stuart  Colliery 
Company,  71  W.  Va.  325,  76  S.  B.  654,  43  L. 
R.  A.  (N.  S.)  335,  is  directly  In  point  There 
a  boy  employed  In  a  mine,  in  violation  of  the 
child  labor  statute  of  West  Virginia,  was 
killed.  The  father  was  the  sole  beneficiary 
of  the  recovery.  The  West  Virginia  statute 
Imposes  a  penalty  on  the  parent  or  guardian 
for  allowing  an  Infant  of  the  inhibited  age 
to  be  employed  in  a  manufactory.  The  evi- 
dence showed  that  the  father  violated  the 
statute.  The  court  held  that,  as  he  was  the 
sole  beneficiary  of  the  recovery,  bis  violation 
of  the  statute  precluded  a  recovery,  and  laid 
down  the  rule  that,  under  such  circumstanc- 
es, no  recovery  could  be  had  In  the  absence 
of  evidence  tending  to  show  some  act  of  neg- 
ligence on  the  part  of  the  defendant  other 
than  the  mere  employment  in  violation  of 
the  statute.  It  seems  to  us  that  this  doctrine 
is  sound,  notwltlistandlng  the  fact  that  the 
employer  may.  In  some  Instances,  escape  civil 
liability.  The  real  purpose  of  the  statute  is 
to  protect  the  child  by  preventing  his  em- 
ployment. To  this  end  a  duty  is  imposed  <hi 
both  the  employer  and  the  parents.  To  per- 
mit the  parents  to  recover  when  they  have 
violated  tlie  statute  would  do  away  with  one 
of  the  most  eflective  means  of  preventing  the 
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employment,  and  would,  In  effect,  put  a  pte- 
mlum  on  their  violation  of  the  statute. 

[2,  3]  We  therefore  conclude  that  it  is  the 
safer  role  to  bold  that,  where  the  only  neg- 
ligence of  the  employer  Is  the  employment 
in  violation  of  the  statute,  no  recovery  can 
be  had  by  that  parent  who  knowingly  suffer- 
ed or  permitted  the  employment,  whether  the 
doctrine  be  based  on  the  theory  of  contribu- 
tory negligence  or  on  the  theory  that  the 
parent  is  equally  guilty  with  the  employer 
and  should  not,  therefore,  be  permitted  to 
take  advantage  of  his  own  wrong.  However, 
the  fact  that  one  parent  violates  the  statute 
is  no  ground  for  denying  a  recovery  to  the 
other  parent,  who  is  not  guilty  of  a  similar 
violation.  We  further  conclude  that  the  de- 
fense that  the  parents,  or  either  of  them, 
violated  the  statute  should  be  pleaded,  and 
that  the  burden  is  on  the  defendant  to  show 
such  violation. 

[4-J]  On  the  question  of  whether  the  father 
and  mother  suffered  or  permitted  the  em- 
ployment the  evidence,  in  brief,  is  as  follows: 
The  decedent  went  to  work  for  the  defendant 
during  the  latter  part  of  June.  At  that  time 
the  father  was  not  at  home,  but  was  work- 
ing in  the  mountains.  He  returned  on  July 
14th,  and  left  on  the  15th.  The  accident  oc- 
curred on  the  19th.  The  father  lived  a  few 
hundred  yards  from  defendant's  plant.  While 
at  home  he  learned  of  bis  son's  employment, 
but  did  not  tell  any  of  defendant's  officers 
that  he  did  not  want  bis  son  to  work.  He 
dlaims,  however,  that  he  sent  word  by  his 
son  to  the  defendant  that  he  was  unwilling 
for  his  boy  to  continue  at  work.  After  he 
left  home  be  did  not  know  that  his  son  con- 
tinued at  work.  The  evidence  with  respect 
to  the  boy's  mother  shows  that  during  the 
time  be  was  employed  she  was  in  the  last 
stages  of  tuberculosis.  She  was  frequently 
hysterical,  and  under  the  influence  of  opiates 
and  bromides.  Her  will  was  very  feeble,  and 
she  did  not  have  the  power  to  adhere  to  any 
fixed  purpose.  On  the  evidence  as  admitted 
we  conclude  that  the  question  whether  the 
parents  suffered  or  permitted  the  employ- 
ment was  for  the  Jury. 

But  it  is  argued  that  the  court  erred  in 
permitting  the  father  to  testify  to  the  con- 
versation he  had  with  his  son,  who  was  dead, 
and  to  the  message  sent  by  the  son  to  the  de- 
fendant The  question  turns  on  whether  the 
conversation  and  message  constituted  a  trans- 
action with  the  decedent,  and  whether  or 
not  the  father  was  testifying  for  himself.  It 
is  well  settled  that  a  transaction  between  a 
witness  and  the  decedent  embraces  every 
variety  of  affairs  which  can  form  the  subject 
of  negotiations.  Interviews,  or  actions  between 
two  persons,  and  includes  every  method  by 
which  one  person  can  derive  impressions  or 
information  from  the  conduct,  condition,  or 
language  of  another.  Barnett's  Adm'r  v. 
Brand,  165  Ky.  616,  177  S.  W.  461.  There- 
fore we  are  (dearly  of  the  opinion  that  the 


interview  between  the  father  and  his  de- 
ceased son  constituted  a  transaction  within 
the  meaning  of  the  Code.  Nor  do  we  think 
that  the  case  falls  within  the  rule  that  per- 
mits an  administrator,  or  one  Interested  in 
an  estate,  to  testify  under  certain  circum- 
stances to  transactions  with  the  decedent  for 
the  protection  of  the  estate.  Swlnebroad  v. 
Bright,  lie  Ky.  6l4,  76  S.  W.  365,  25  Ky. 
Law  Bep.  742 ;  Moore  v.  Moore's  Adm'r,  101 
S.  W.  858,  30  Ky.  Law  Rep.  1370.  As  before 
stated,  the  recovery  is  not  for  the  benefit  of 
the  estate.  The  father  does  not  take  through 
the  estate.  He  is  a  direct  beneficiary  under 
the  statute,  and  the  recovery  goes  directly  to 
him.  Therefore,  in  testifying  to  transactions 
with  the  decedent  he  testifies,  not  for  the  es- 
tate, but  for  himself.  That  being  tme,  the 
provision  of  the  Code  clearly  applie& 

But  the  point  Is  made  that  the  defendant 
waived  its  right  to  object  to  the  testimony 
In  question  because  it  took  the  deposition  of 
the  father  and  examined  him  with  refer^ioe 
to  the  same  facts,  although  the  d^)osltlon 
was  not  read  in  evidence.  It  may  be  con- 
ceded that  there  is  authority  for  this  peel- 
tlon.  Rice  v.  Waddlll,  168  Mo.  99,  67  S.  W. 
605;  Borgess  Investment  Co.  v.  Vette,  142 
Mo.  560,  44  S.  W.  754,  64  Am.  St  Rep.  567. 
But  the  doctrine  cannot  be  applied  to  the 
facts  of  this  case.  The  action  is  at  common 
law.  The  deposition  was  taken  by  the  de- 
fendant pursuant  to  subsection  8,  section  606, 
Civil  Code  of  Practice,  which  provides: 

"A  party  may  be  examined  as  if  under  croaa 
examination  at  the  Instance  of  the  adverse  par- 
ty, either  orally  or  by  deposition  as  any  other 
witness;  but  the  party  calling  for  such  exami- 
nation shall  not  be  concluded  thereby,  but  may 
rebut  it  by  counter  testimony." 

This  section  gives  to  a  party  the  unrestrict- 
ed right  to  take  the  deposition  of  the  adverse 
party  before  trial,  even  though  the  wltneaa 
does  not  belong  to  the  class  named  In  sec- 
tion 554,  Civil  Code  of  Practice,  and  his  dep- 
osition may  not  be  admissible  in  evidence. 
Western  Union  Telegraph  Company  v.  Wil- 
liams, 129  Ky.  518,  112  S.  W.  651,  19  L.  R. 
A.  (N.  S.)  409;  Owensboro  City  Ry.  Co.  ▼. 
Rowland.  152  Ky.  175,  153  S.  W.  206.  In 
other  words,  the  Code  confers  the  right  ou 
either  party  to  take  the  deposition  of  the  ad- 
verse party,  not  merely  for  use  as  evidence 
if  the  necessary  conditions  arise,  but  for  the 
purpose  of  exploration,  or  of  ascertaining  the 
facts  on  which  the  adverse  party  relies.  As 
plaintiff  not  only  lived  within  20  miles  of  the 
place  of  the  trial,  but  was  actually  present 
In  court,  the  deposition  was  not  only  not  read, 
but,  not  being  admissible  In  evidence,  could 
not  have  been  read  by  either  party.  Consid- 
ering the  purpose  for  which  the  deposition 
was  taken,  we  conclude  that  defendant  did 
not  waive  its  right  to  object  to  plaintiff's  tes- 
timony concerning  his  conversation  with  the 
decedent  by  taking  his  deposition  and  exam- 
ining hlui  with  reference  to  such  conversa- 
tion, when  the  deposition  Itaelf  was  not  read 
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and  was  not  admissible  In  evidence.  It  fol- 
lows that  the  trial  conrt  erred  In  permitting 
plaintiff  to  testify  to  the  Interriew  which  he 
bad  with  the  decedent. 

[1]  The  farther  point  is  made  that  the 
death  of  the  decedent  was  not  caused  by  his 
employment  in  violation  of  the  statute,  but 
solely  by  the  negligence  of  the  railroad,  and 
that  for  this  reason  defendant  is  not  liable. 
There  are  cases  holding  that,  where  the  child 
Is  injured  or  killed  by  the  act  of  an  inde- 
pendent responsible  human  agency,  the  em- 
rloyer  is  not  liable,  although  he  violated  the 
statute  In  employing  the  child.  Nickey  v. 
Stender,  1S4  Ind.  189,  73  N.  B.  117;  Norman 
V.  Vlrglnla-Pocahontas  Coal  Co.,  68  W.  Va. 
405,  69  S.  B.  857,  31  L.  R.  A.  (N.  S.)  504. 
This  view,  however,  does  not  harmonize  with 
our  decisions  on  the  question,  nor  does  it  ac- 
cord with  the  weight  of  authority.  The  pur- 
pose of  the  statute  is  to  prevent  the  child 
from  being  exposed  to  danger.  Here  the  em- 
ployment of  the  decedent  on  the  Ice  wagon 
was  In  violation  of  the  statute.  What  were 
the  dangers  to  which  the  child  was  exposed 
by  reason  of  his  employment?  Shall  they  be 
confined  to  the  risk  of  a  runaway,  or  of  han- 
dling the  ice,  or  of  the  safety  of  the  wagon? 
Is  not  a  collision  with  another  wagon,  or 
with  a  train,  one  of  the  dangers  against 
which  the  statute  Is  directed?  Was  not  the 
very  purpose  of  the  statute  to  prevent  the 
boy's  being  placed  in  a  position  where  Just 
such  an  accident  might  occur?  Certainly  the 
case  is  not  one  where  death  resulted  from 
some  cause  wholly  disconnected  with  the  em- 
ployment. It  was  only  by  reason  Of  and  in 
consequence  of  his  employment  that  he  was 
exposed  to  the  particular  danger.  Though 
killed  by  the  Intervening  act  of  a  third  party, 
his  death  would  not  have  resulted,  had  It  not 
been  for  the  peril  to  which  he  was  subjected 
by  reason  of  his  employment 

While  a  different  rule  may  apply  to  adults 
who  are  Injured  or  killed  by  violation  of  a 
statute,  an  that  is  necessary  In  the  case  of 
children,  who  are  employed  contrary  to  the 
Child  latwr  statute,  is  to  show  that  they  were 
tojnred  or  killed  while  employed  and  in 
consequence  of  their  employment.  In  such 
a  case,  the  doctrine  that  the  employment 
merely  famished  the  occasion  for  the  in- 
Jury  and  is  not  the  proximate  cause  will  not 
be  applied.  It  is  one  of  the  contributing 
causes,  and,  that  being  true,  the  employer 
will  be  held  liable.  Where  a  child  is  em- 
ployed In  violation  of  the  statute,  and  the 
employment  exposes  him  to  a  danger  which 
the  statute  was  Intended  to  guard  against, 
the  employer  cannot  escape  liability  on  the 
ground  that  the  particular  accident  was  not 
one  which  a  person  of  ordinary  prudence 
should  have  anticipated.  He  must  anticipate 
every  character  of  accident  that  may  befall 
the  child  by  reason  of  the  dangers  to  which 
he  Is  exposed  by  the  employment  We  tliere- 
fore  conclude  that  where  the  child's  employ- 
ment exi)oses  him  to  the  particular  peril 
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which  resulted  in  his  deatii.  It  is  immaterial 
that  his  death  was  actually  caused  by  the 
intervening  act  of  a  responsible  third  party. 
In  such  a  case  the  concurring  and  contribut- 
ing negligence  of  the  employer  will  be  re- 
garded, so  far  as  he  is  concerned,  as  the 
proximate  cause  of  the  child's  death.  Cas- 
person  v.  Michaels,  142  Ky.  314,  134  S.  W. 
200;  li.  H.  4  St  L.  Ry.  v.  Lyons,  155  Ky.  396, 
159  8.  W.  971,  48  L.  R.  A.  (N.  S.)  667; 
Smith's  Adm'r  v.  National  Coal  &  Iron  Com- 
pany, 135  Ky.  671,  117  S.  W.  280. 

[t,  9]  The  decedent  was  survived  by  both 
his  father  and  mother.  The  mother  died  be- 
fore the  trial.  Evidently  acting  on  the  theory 
that  her  death  made  the  father  the  only 
beneficiary  of  the  recovery,  the  court  told 
the  Jury  in  substance  that  plaintiff  could  not 
recover  if  he  knowingly  suffered  or  permitted 
the  employment  In  view  of  another  trial, 
we  deem  it  proper  to  say  that  this  instruc- 
tion goes  too  far.  While  there  Is  a  conflict 
of  (pinion  on  the  subject,  It  is  well  settled 
in  this  Jurisdiction  that  the  right  of  a  bene- 
ficiary d'esignated  by  the  statute  to  recover 
damages  for  the  death  'of  another  attaches 
when  the  death  of  such  person  takes  place< 
and  is  not  affected  by  the  fact  that  the 
beneficiary  does  not  survive  the  final  result 
of  the  litigation.  On  the  contrary,  the  right 
to  recover  having  vested,  the  proceeds  of  the 
recovery,  to  which  such  beneficiary  would 
have  been  entitled  if  living,  descend  at  his 
death  as  other  personal'  property.  Thomas' 
Adm'r  V.  MaysvlUe  Gas  Company,  112  Ky. 
569,  66  S.  W.  398,  23  Ky.  Law  Rep.  1879. 
A'nd  where  an  action  for  damages  by  the  per- 
sonal representative  of  the  person  killed  is 
already  pending,  it  Is  not  necessary  to  make 
the  personal  representative  of  a  deceased 
beneficiary,  other  than  the  plaintiff,  a  party 
to  the  action.  It  follows  that  the  court 
should  not  have  authorized  a  finding  for  the 
defendant,  if  the  plaintiff  alone  suffered  or 
permitted  the  employment 

If,  on  another  trial,  the  evidence  on  the 
question  of  whether  or  not  plaintiff  and  the 
mother  of  the  decedent  suffered  or  permitted 
his  employm«it  be  conflicting,  the  court  will 
instruct  tie  Jury  as  follows: 

<1)  Tou  will  find  for  plaintiff  unless  you  be- 
lieve as  in  instruction  No.  2. 

(2)  If  yon  believe  from  the  evidence  that  both 

glaintiff  and  the  mother  of  Ray  McCarty  know- 
igly  suffered  or  permitted  him  to  be  employed 
by  defendant,  you  wUl  find  for  the  defendant. 

(3)  If  you  find  for  plaintiff,  and  believe  that 
neither  plaintiff  nor  the  mother  of  Ray  McCarty 
knowingly  suffered  or  permitted  him  to  be  em- 

Sloyed  by  defendant,  you  will  find  such  a  gum  in 
amages  as  you  may  believe  from  the  evidence 
will  fairly  and  reasonably  compensate  the  estate 
of  Ray  McCarty  for  the  destruction  of  his  pow- 
er to  earn  money,  and  will  deduct  therefrom  the 
sum  of  $3,000,  sbould  your  finding  exceed  that 
sum.  If  your  finding  be  equal  to  or  less  than 
that  sum,  you  will  not  find  any  damages  for 
plaintiff. 

(4)  If  you  find  for  plaintiff,  and  believe  that 
either  plaintiff  or  the  mother  of  Ray  McCarty 
knowingly  suffered  or  permitted  his  employment 
by  the  defendant,  yon  will  find  as-  damages  only 


Digitized  by 


Google 


242 


183  SOUTHWESTERN  REPORTER 


(Ky. 


one-half  of  aacb  sum  as  you  may  believe  from 
the  evidence  will  fairly  and  reasonably  compen- 
sate the  estate  of  Ray  McCarty  for  the  destruc- 
tion of  his  power  to  earn  money,  and  deduct 
therefrom  the  sum  of  f3,000,  if  your  finding  ex- 
ceed that  sum.  If  your  finding  be  equal  to  or 
less  than  $3,000,  yon  will  not  find  any  damages 
for  plaintiff. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  consistent  with  this  oidiUon. 


ILLINOIS  CENT.  R.  CO.  at  al  v.  TOLAR'S 
ADM'R. 

(Court  of  Appeals  of  Kentucky.    March  10, 
1916.) 

1.  Tbial   €=»219— Operation— AccrDKNTS  at 
Obobsiugs— Actions— iHSTEUonoN. 

In  an  action  for  death  in  a  railroad  cross- 
ing accident,  an  instruction  that  if  decedent  was 
drunk  or  materially  under  the  influence  of  in- 
toxicants when  he  undertook  to  cross  the  track, 
It  was  his  duty  to  use  such  care  as  is  usually  ex- 
pected of  a  reasonably  pmdent  man  when  sober 
under  similar  circunutances,  waa  not  erroneous 
in  failing  to  define  the  word  "materially." 

[Kd.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  i  480 ;    Dec.  Dig.  i8=>219.] 

2.  Appeal  and  Ebbob  «=»1064  —  Accidents 
AT  CBossiNaa— Actions — Instbuctions. 

While  in  an  instruction  on  contributory 
negligence,  where  the  deafness  of  decedent,  or 
other  circumstances  requiring  increased  care 
on  his  part  are  involved,  it  is  better  practice  to 
incorporate  such  questions  in  the  instruction 
and  tell  the  jury  that  if  decedent  failed  to  exer- 
cise such  care  and  but  for  this  would  not  have 
been  struck  and  killed,  they  should  find  for  de- 
fendant, yet  an  instruction  that  if  the  decedent 
had  defective  hearing  when  he  undertook  to  cross 
the  railroad  track  it  was  his  duty  to  use  such  in- 
creased care  as  would  be  equal  in  measure  to 
such  defect,  was  not  prejudicial  to  defendant. 

[Ed.  Note.— For  other  cases,  see  Appeal  antl 
Error,  Cent  Dig.  {|  4219,  4221-4224;  Dec.  Dig. 
<8=1<164.] 

3.  Kailboads  9=3344— Accidents  at  Cxoss- 
INQ8— Actions— PLEADiNa. 

A  petition  for  death  at  a  railroad  crossing 
in  which  the  acts  of  negligence  relied  on  are 
failure  to  warn,  excessive  speed,  failure  to  keep 
any  lookout  for  persons  using  the  crossing,  and 
failure  to  take  such  care  as  would  protect  the 
public  at  an  exceptionally  dangerous  crossing, 
includes  the  charge  of  fulure  to  use  ordinary 
care  to  avoid  injuring  decedent  after  his  peril 
was  or  might  have  been  discovered  by  the  ex- 
ercise of  ordinary  care. 

LEd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §§  1107-1112;    Dec.  Dig.  «=>344.J 

4.  Railboads  «=>350— Accidents  at  Cboss- 
iNos— Action— Question  fob  Jubt. 

Evidence  in  an  action  for  death  at  a  rail- 
road crossing,  held  to  authorize  submission  to 
the  jury  of  the  question  whether  defendant's  en- 
gineer could  by  the  exercise  of  ordinary  cnre 
have  avoided  the  injury  after  decedent's  peril 
was  discovered,  or  might  have  been  discovered 
by  ordinary  care. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  »  1162-1192;    Dec.  Dig.  «=»350.] 

5.  RArcBOADS  ®=»351— Accidents  at  Cboss- 
iNos— Actions- Inbtbuctionb. 

In  an  action  for  death  at  a  railroad  cross- 
ing, where  court  instructed  as  to  defendant's 
duty  to  give  additional  signals  if  the  crossing 
was  more  than  ordinarily  dangerous,  a  further 


instruction  as  to  defendant**  diity  if  the  cross- 
ing was  used  by  many  persons,  or  by  reason  of 
curves  in  defendant's  track,  or  b^  reason  of  the 
embankment  mentioned  in  the  evidence,  or  other 
obstruction  of  view,  or  of  hearing,  was  not  er- 
roneous in  thus  referring  to  the  physical  facts. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  1193-1211,  1213-1215 ;  Dec  Dig. 
«=»351.] 

6.  Appeal  and  Ebbob  «=»1058  —  Rsvaw — 

Habmixss  Ebbob— Exclusion  of  EvivKifCE. 

Refusal  to  permit  a  witness  to  answer  a 

question  waa  not  prejudicial  error  where  he  was 

later  permitted  to  answer  the  question. 
[Ed.  Note.— For  other  cases,  see  Appesl  and 

Error,   Cent   Die.   {{  4195,  4206-4204,   4206; 

Dec.  tMg.  «=3l068.] 

Appeal  from  Circuit  Court,  McCradcen 
County. 

Action  by  Gus  Tolar's  Administrator 
against  the  Illinois  Central  Railroad  Com- 
pany and  another.  From  a  judgment  for 
plaintiff,  defendants  appeaL    Affirmed. 

Wbeeler  &  Hughes,  of  Paducab,  R.  V. 
Fletcher,  of  Chicago,  III.,  and  Trabue,  Doolan 
&  Cox,  of  Louisville,  for  appellants.  Clay  & 
Reed,  Sanders  E.  Clay,  and  Roscoe  Reed,  all 
of  Paducah,  for  appellee. 

CLAY,  C  This  is  a  suit  by  the  administra- 
tor of  the  estate  of  Ous  Tolar,  deceased, 
against  the  Illinois  Central  Railroad  Ccou- 
pany  and  Its  engineer,  A.  L.  Hatch,  to  recover 
damages  for  the  death  of  the  decedent  The 
trial  before  a  jury  resulted  in  a  verdict  and 
judgment  in  favor  of  plaintiff  for  $10,000. 
The  railroad  company  appeala 

The  accident,  which  resulted  in  the  death 
of  Tolar,  occurred  at  6:23  p.  m.,  December 
14,  1914,  at  what  is  known  as  "Frey's  Cross- 
ing," in  the  northern  Umlts  of  the  dty  of 
Mayfleld.  At  this  point  the  Paducah  and 
Mayfleld  road  and  the  railroad  intersect 
Both  the  highway  and  the  railroad  pass 
through  a  cut  within  40  or  60  feet  of  the 
crossing.  The  embankment  is  from  9  to  12 
feet  high,  and  extends  north  for  a  distance 
of  several  hundred  feet  Between  the  rail- 
road and  street  are  several  residences  and  a 
business  house.  The  train  crew  cannot  see  a 
traveler  approaching  the  crossing  until  he  is 
within  about  30  feet  thereof,  nor  can  a  trav- 
eler until  he  reaches  that  point  see  an  ap- 
proaching train. 

On  the  occasicm  of  the  accident  Tolar  Tvas 
driving  an  oil  wagon  belonging  to  the  Indian 
Refining  Company.  Hitched  to  the  wagon 
were  two  mules  and  a  horse ;  the  mules  being 
abreast  and  the  horse  in  the  lead.  The  dis- 
tance from  the  bead  of  the  horse  to  the  wag- 
on proper  was  about  23  feet  The  vehicle 
consisted  of  a  wagon  truck,  which  supported 
a  steel  oil  tank  4  or  6  feet  in  diameter  and  8 
feet  long.  The  tank  contained  gasoline  and 
oil.  On  top  of  the  tank  was  the  driver's  seat, 
protected  by  a  combined  canvas  and  wooden 
top.  The  lines  passed  through  the  front  of 
the  Inclosure.  Immediately  In  front  of  the 
driver  was  a  glass  window,  and  one  of  the 
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witnesses  says  that  there  were  doois  on  the 
Bide  with  ^88  In  them.  Both  Tolar  and 
the  train  were  approaching  the  crossing  from 
the  north.  The  team  had  crossed  the  track, 
and  as  the  tank  was  passing  over  It  was 
strudE  by  the  train  4  or  5  feet  from  the  troat 
end.  The  wagon  was  demolished,  and  Tolar 
and  the  tank  hurled  several  feet  away. 

Several  witnesses  for  plaintiff  testified  that 
the  whistle  was  blown  at  the  yard  limits, 
which  are  located  about  a  half  mUe  from  the 
crossing,  and  that  after  that  time  no  further 
signals  were  given  until  the  alarm  blast  was 
blown  immediately  before  the  collision. 
Tbey  also  testified  that  at  the  time  of  the  ac- 
cident the  train  was  going  at  from  35  to  60 
miles  an  hoar.  It  further  appears  that  when 
the  train  left  Padncah  its  schedule  was 
changed  so  as  to  make  its  running  time  40 
minutes  behind  the  regular  schedule.  Some 
of  the  witnesses  for  plaintiff  also  stated  that 
the  engine  bell  was  not  being  rung.  An  old 
engineer  who  had  formerly  been  in  the  em- 
ploy of  the  defendant  before  he  had  been  dis- 
<^arged  because  of  a  wreck,  stated  that  the 
train  could  have  been  stopped  in  300  feet 
Two  or  three  witnesses  stated  that  after  the 
collision  the  train  ran  from  100  to  200  yards. 

A  large  number  of  vritnesses  who  testified 
for  the  defendant  stated  that  the  whistle  was 
not  only  sounded  at  the  yard  limit  post,  but 
also  for  the  croseljig.  In  addition  to  these 
signals,  several  testified  to  hearing  the  alarm 
blast  and  to  the  fact  that  the  bell  was  ring- 
ing. The  engineer  says  that  he  observed 
Tcrtar's  team  when  300  or  400  feet  away.  He 
Immediately  sounded  the  alarm  blast  and  put 
on  bis  emergency  brakes.  When  be  first  dis- 
covered the  wagon  on  the  track  the  train  was 
moving  at  about  25  miles  an.  hour.  At  the 
time  of  the  collision  the  speed  of  the  train 
had  been  reduced  to  12  or  14  miles  an  hour. 
After  the  collision  the  wheels  on  all  of  the 
coaches  had  to  be  renewed  because  the  force 
o£  the  emergency  stop  flattened  them  so  they 
could  not  be  used.  As  the  tank  was  filled 
with  gasoline,  he,  fearing  fire,  moved  the 
train  150  or  250  yards  south  of  the  crossing. 
He  blew  the  station  whistle  one-half  mile 
north  of  the  crossing.  He  blew  the  road 
crossing  signal  about  a  quarter  of  a  mtle 
away.  The  bell  on  the  engine  was  ringing 
antomatically.  On  cross-examination  be  stat- 
ed that  when  he  was  about  eight  car  lengths, 
or  480  feet,  away  from  the  crossing,  be  saw 
tbe  first  horse  on  the  track.  When  six  car 
lengths  away  he  applied  the  brakes.  He  did 
not  apply  them  sooner,  because  there  was  no 
need  of  putting  on  the  brakes,  as  the  dece- 
dent could  have  gotten  off  If  he  had  whipped 
bis  horses  up.  When  the  brakes  were  applied 
the  front  horse  was  crossing  the  track.  The 
wagon  was  barely  moving.  Mr.  Sullivan,  who 
conducts  a  grocery  located  pear  the  crossing, 
saw  Tolar  approaching,  and,  fearing  an  ac- 
cident, went  out  on  the  porch  or  in  the  road- 
way and  called  to  taim  several  times  to  "Look 
out!  the  train  Is  coming,"  or  "the. train  wpi 


get  you."  It  was  also  shown  that  Tolar  was 
parttally  deaf  and  acted  as  if  be  were  under 
the  influence  of  whisky  or  some  narcotic 
However,  plaintiff's  vritnesses  who  saw  Tolar 
Just  before  tbe  accident  claim  that  he  was 
perfectly  sober,  and  that  they  did  not  detect 
the  smeU  of  liquor  on  his  breath. 

[1]  1.  Complaint  is  made  of  instruction  No. 
7,  which  is  as  follows: 

"The  court  further  instructs  yon  that  if  you 
shall  believe  from  the  evidence  that  plaintifTB 
decedent  was  drunk,  or  materially  under  the 
influence  of  intoxicants  when  he  undertook  to 
cross  defendant's  track  on  the  occasion  men- 
tioned  to  you  in  evidence,  then  it  was  his  duty 
to  use  such  care  in  crossing  said  track  as  is 
usually  expected  of  a  reasonably  prudent  man 
when  sober,  under  like  or  similar  circumstanc- 
es ;  and  the  court  further  instructs  you  that  if 
you  shall  believe  from  the  evidence  that  plain- 
tiff's decedent  Tolar  had  a  defective  hearing  at 
the  time  he  undertook  to  cross  said  track,  then 
it  was  his  duty  to  use  such  increased  care  in 
crossing  said  track  as  would  be  equal  in  measure 
to  such  defect" 

It  is  insisted  that  the  instruction  is  er- 
roneous because  of  the  use  of  the  words  "or 
materially  under  the  influence  of  intoxi- 
cants." It  is  suggested  that  the  word  "ma- 
terially" was  not  defined,  and  the  jury  had 
to  speculate  as  to  what  constituted  material 
intoxication.  Some  words  are  so  simple  and 
their  meaning  so  generally  understood  that 
an  attempt  to  define  them  results  only  in  con- 
fusion and  donbt  It  was  not  necessary,  we 
think,  to  deflne  the  word  "materially."  An 
ordinary  Jury  may  be  trusted  to  pass  on  the 
question  of  drunkenness  and  its  effect  on  a 
man's  conduct  without  the  aid  of  either  def- 
inition or  din  gram.  In  giving  instructions  in 
oases  nke  this,  it  is  customary  to  use  only 
the  word  "drank."  It  seems  to  us,  there- 
fore, that  the  additional  clause,  "or  material- 
ly under  the  influence  of  intoxicants,"  rather 
diminished,  than  added  to,  the  meaning  of  the 
word  "drunk,"  and  could  not,  therefore,  have 
been  prejudicial  to  defendant.  In  a  ease  of 
this  kind,  intoxication  is  not  negligence,  as 
a  matter  of  law.  It  Is  simply  a  circumstance 
from  which  the  Jury  may  find  the  existence 
of  negligence  as  a  fact  Hence,  when  the 
xiuestlon  of  drunkenness  Is  Involved,  it  is  only 
necessary  to  give  an  instruction  similar  to 
the  one  under  consideration. 

[2]  The  point  is  also  made  that  the  in- 
struction under  consideration  is  merely  ab- 
stract and  does  not  authorize  any  finding  one 
way  or  the  other,  based  on  the  facts  submit- 
ted for  the  Consideration  of  the  Jury.  It 
may  be  conceded  that  where  the  deafness  of 
the  decedent,  or  other  circumstances  requir- 
ing increased  care  on  his  part,  are  involved. 
It  is  the  better  practice  to  incorporate  such 
questions  in  the  instruction  on  contributory 
negligence,  and  tell  the  Jury  that  if  the  de- 
cedent failed  to  exercise  such  care  and,  but 
for  this,  would  not  have  been  struck  and  kill- 
ed, they  should  And  for  the  defendant  L.  & 
N.  E.  R.  Co.  V.  Gardner's  Adm'r,  140  Ky.  772, 
131  S.  W.  787;  Southern  Ry.  in  Ky.  v.  San- 
ders, 145  ICy.  679,  141  S.  W.  77,    However. 
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we  do  not  regard  tbe  court's  failare  to  do 
this  In  the  present  Instance  as  itrejudlciaL 
When  the  instruction  complained  ot  Is  con- 
sidered in  connection  wkb  the  other  Instruc- 
tions given,  we  doubt  not  that  the  jury  fully 
understood  what  would  constitute  contribu- 
tory negligence  on  the  part  of  the  plalntlflC. 

[3]  2.  Complaint  is  also  made  ctf  the  quali- 
fication of  the  instruction  on  contributory 
negligence  by  Instruction  No.  4,  which  told 
the  Jury  in  substance  to  find  for  plaintiff, 
notwithstanding  the  decedent's  contributory 
negligence,  if  they  believed  from  the  evidence 
that  the  defendant  failed  to  use  ordinary 
care  to  avoid  killing  the  decedent  after  his 
peril  was  or  might  have  been  discovered  by 
the  exercise  of  ordinary  care.  It  is  claimed 
that  neither  the  pleadings  nor  facts  author- 
ized such  an  Instruction.  The  acts  of  neg- 
ligence relied  on  In  the  petition  are:  Failure 
to  warn;  excessive  speed;  failure  "to  lieep 
any  lookout  for  persons  using  said  crossing" ; 
and  failure  "to  take  such  care  as  would  pro- 
tect the  public  at  said  usually  and  exception- 
ally dangerous  crossing."  We  conclude  that 
a  failure  to  use  ordinary  oare  to  avoid  In- 
juring decedent,  who  was  a  member  of  the 
public,  after  his  peril  was  or  might  have  been 
discovered  by  the  exercise  of  ordinary  care, 
was  necessarily  included  in  the  charge  that 
the  engineer  failed  to  keep  a  lookout,  and 
failed  to  take  such  care  as  would  protect  the 
public  at  the  crossing. 

[4]  But  It  is  argued  that  the  engineer's 
evidence  shows  that  when  he  discovered  the 
decedent  he  did  all  in  bis  i>ower  to  avoid  the 
injury,  and  that  he  could  not,  because  of  the 
cut  and  the  consequent  obstruction  of  his 
view,  have  discovered  him  any  sooner.  On 
cross-examination,  the  engineer  stated  that 
he  saw  decedent  himself  when  300  or  400 
feet  away,  and  saw  the  lead  horse  when 
about  eight  car  lengths,  or  480  feet  away. 
At  that  time  the  lead  horse  was  on  the  track. 
We  think  the  evidence  Is  sufficient  to  show 
that,  notwithstanding  the  obstruction  of  his 
view,  he  could  have  seen  the  lead  horse  when 
he  emerged  from  behind  the  embankment  at 
a  point  about  30  feet  from  the  track.  In- 
stead of  seeing  the  horse  at  that  time,  be  did 
not  see  it  until  it  was  on  the  tracl^  In  the 
meantime,  the  horse  had  traveled  at  least  25 
or  30  feet,  and  was  traveling  only  about  3  or 
4  miles  an  hour,  or  at  the  rate  of  from  4^^ 
to  6  feet  a  second.  In  other  words,  from  5 
to  7  seconds  elapsed  between  the  time  that 
the  engineer  could  have  seen  the  horse  and 
the  time  when  he  actually  saw  It  In  the 
meantime,  the  train.  If  traveling  at  the  rate 
of  25  miles  an  hour,  would  have  gone  from 
185  to  260  feet.  If  traveling  at  a  faster 
rate,  it  would  have  gone  much  further.  In 
view  of  the  uncontradicted  evidence  of  a  for- 
mer engineer,  who  stated  that  owing  to  the 
lightness  of  the  train  and  the  steepness  of 
the  grade  the  train  could  have  been  stopped 
in  about  300  feet,  and  the  further  fact  that 


if  a  proper  lookout  had  been  kept  the  lead 
horse  could  have  been  seen  when  the  train 
was  considerably  over  600  feet  away,  we  com- 
clude  that  the  question  whether  or  not  the 
defendant's  engineer,  by  the  exercise  of  ordi- 
nary care,  could  have  aT<Aded  the  injury  aft- 
er the  peril  of  the  deced«it  was  discovered 
or  mig^t  have  been  discovered  by  the  exer- 
cise of  ordinary  care,  was  for  the  Jury.  It 
follows  that  the  trial  court  did  not  err  in 
qualifying  an  instruction  on  ooutributory 
negligence  by  Instruction  No.  4. 

[5]  8.  In 'instructing  the  jury  with  refer- 
ence to  the  dangerous  character  of  the  cross- 
ing and  the  duty  of  the  defendant,  in  case 
they  believed  it  was  more  than  ordinarily 
dangerous,  to  provide  such  additional  signals 
as  were  reasonably  necessary  to  give  notice 
of  the  approach  of  the  train,  the  court  used 
the  following  language: 

"If  the  crossing  was  used  by  many  penwns,  or 
that  by  reason  of  curves  in  defendant's  tracic, 
or  bj^  reason  of  the  embankment,  mentioned  to 
you  m  evidence,  or  other  obstruction  of  the  view 
of  the  railroad,  or  of  the  hearing  ot  the  approach 
of  the  train,"  etc 

This  Instruction  is  attacked  on  the  ground 
that  It  qieciflee  the  physical  conditions 
brought  out  in  the  evidence  Instead  of  sub- 
mitting to  the  Jury  tbe  simple  question 
whether  or  not  the  crossing  was  unusually 
dangerous.  While  the  trial  court  might,  with 
propriety,  have  given  an  Instruction  similar 
to  the  one  directed  by  this  court  to  be  giv- 
en in  the  cose  of  Southern  Ry.  in  Ky.  v.  Win- 
chester's Adm'x,  143  Ky.  38,  135  S.  W.  411. 
we  are  not  inclined  to  hold  that  the  court's 
reference  to  the  physical  facts  rendered  the 
instruction  erroneous.  An  instruction  con- 
taining language  very  similar  to  the  above 
was  approved  by  this  court  In  the  case  of 
L.  &  N.  R.  R.  Co.  v.  Lucas'  Adm'r,  SO  Ky. 
Law  Rep.  384,  98  S.  W.  308. 

[6]  4.  Complaint  Is  made  of  the  fact  that 
plaintiffs  witness,  Jake  Perkins,  was  not 
permitted  to  answer  a  question  with  refer- 
ence to  a  statement  alleged  to  have  been 
made  t^  blm  on  another  occasion.  It  la  true 
the  court  did  not  permit  him  to  answer  at 
that  particular  time,  but  later  the  question 
was  again  asked  him  and  he  was  permitted 
to  answer.  Under  thea^  drcumstances,  there 
was  no  error. 

Other  alleged  errors  are  relied  on,  but  we 
do  not  regard  them  as  of  sufficient  Import- 
ance to  authorize  a  reversal. 

Judgment  affirmed. 


CARTER  COAL  CO.  v.  HOWARD. 

(Court  of  Appeals  of  Eentudcy.    Kandt  9, 
1916.) 

1.  Master  ano  Sebvant  «5>88— "Indbfknd- 

ENT   CONTRACTOBS"— Who  ABE. 

Where  a  coal  company,  desiring  timber  re- 
moved from  its  premises,  engaged  putintiff's  im- 
mediate superior  to  do  the  work,  such  superior 
was   an  "independent  contractor,"  if  the  coal 
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company  ratained  no  eraitrol  or  direction  over 
the  work,  save  to  aee  that  it  was  done  properly 
and  according  to  contract ;  bat,  if  it  did  have 
control  and  direction  over  the  woric,  plaintiff's 
superior  waa  not  an  independent  contractor,  and 
though  hired  by  the  aaperior,  plaintiff  was  • 
servant  of  the  coal  company. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  144-151 ;  Dec  Dig.  «=» 
88. 

For  other  definitions^,  see  Words  and  Phrases, 
I^rst  and  Second  Series,  Independent  Contrac- 
tor.] 

2.  Mabtbb  axd  Sxkvant  «=a284r— Injubiks  to 
Skbvant— AonoNa— EviDENCB. 

Where  plaintiff  claimed  that  he  was  a  serv- 
ant of  the  defendant  coal  company,  and  that  his 
immediate  superior  was  not  an  independent  con- 
tractor, the  question  whether  his  superior  was 
an  independent  contractor  held,  under  the  evi- 
dence, for  the  jury. 

[Sd.  Note.— For  other  cases,  aee  Master  and 
Servant,  Cent  Die.  H  1000-1090,  1092-1132: 
Dec.  Dig.  «s»284.] 

3.  Masteb  anp  Sebtart  ^s>217— In-tdbies  to 

SkbVANT— ABStTMPTIOW    OF   RiBK. 

An  employe,  working  on  a  logging  train, 
does  not  assume  the  risk  of  injury  from  a  de- 
fective coupling  unless  the  defect  was  known  to 
and  appreoated  by  him,  or  was  so  obvious  that 
an  ordinary  prudent  person  wonld  have  observed 
and  appreciated  it,  lor  the  failure  of  a  master 
to  furnish  reasonably  safe  appliances  is  not  one 
of  the  ordinary  risks  which  a  servant  assumes. 

[£d.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  674-600;  Dec.  Dig.  «=» 
217.) 

Appeal  from  Circuit  Court,  Knox  County. 

Action  by  William  Howard  against  the 
Carter  Coal  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

P.  D.  Black  and  Black,  Blaclr  &  Owens, 
all  of  Barbonrrille,  for  appellant  J.  D.  Tug- 
gle  and  J.  B.  Campb^,  both  of  Barbourville^ 
for  appellee. 

CLAT,  C.  In  this  action  for  damages  for 
personal  injuries  by  plalntUT,  William  How- 
ard, against  defendant,  Carter  Coal  Company, 
plalntitr  recovered  a  verdict  and  Judgment 
for  $250.  The  defendant  has  moved  for  an 
appeaL 

The  defendant  owns  a  tract  of  coal  land  In 
Knox  county  and  operates  a  coal  mine  there- 
on. A  portion  of  the  land  is  covered  by  good 
merchantable  timber.  To  get  this  timber  pre- 
pared for  market  and  tor  use  In  its  mine,  de- 
fendant contracted  with  O.  P.  Penland  to 
cot  and  saw  the  timber  into  various  sizes, 
for  which  he  has  iraiid  a  stipulated  sum  per 
thousand  feet  It  was  necessary  to  haul  the 
timber  for  a  considerable  distance.  The  com- 
pany agreed  to  and  did  furnish  Penland  the 
material  for  building  a  track  on  the  land  and 
an  engine  and  some  cars  for  use  In  hauling 
tbe  timber.  Penland  furnished  his  own  saw- 
mill, wbldi  was  moved  to  the  company's  land. 
According  to  the  company's  evidence,  it  ex- 
ercised no  supervision  or  control  over  the 
manner  at  doing  the  work,  but  merely  gave 
blm  a  list  of  the  various  sized  pieces  of  lum- 
ber It  desired  manufactured,  and  then  inspect- 


ed the  pieces  to  aae  ttuit  they  conformed  to 
the  speclflcatlona.  Penland's  assistants  were 
employed  by  him,  and  were  subject  alone  to 
his  control  and  direction.  Plalmtiff  proved 
that  he  and  Penland's  other  assistants  were 
paid  by  the  ooal  company,  and  that  tbe  com- 
pany's doctor  looked  after  their  injuries. 
The  coal  company,  however,  showed  that  this 
method  of  payment  was  resorted  to  merely 
as  a  matter  of  convenience  to  Penland,  and 
that  the  sums  so  paid  oat  by  it  to  Penland's 
employes  were  credited  on  Penland's  account 
for  lumber  manufactured  and,  in  fact,  paid 
by  him.  On  cross-examinatlbn,  Mr.  Penland 
stated  that  be  was  working  under  the  direc- 
tion of  the  company's  ims>ector,  Mr.  Smith, 
who  gave  blm  the  lengths  to  cut  and  directed 
blm  bow  to  saw  the  lumber,  and  that  Mr. 
Smith  was  superior  In  autbority  to  blm. 

The  circumstances  connected  with  tbe  ac- 
ddebt  are  as  follows:  Plaintiff  was  a  fire- 
man, and  it  was  also  his  duty  to  couple  cars 
to  each  other  or  to  the  engine,  as  the  occa- 
sion required.  In  attempting  to  couple  a 
car  to  the  engine,  his  finger  was  caught  be- 
tween the  drawheada,  and  so  mashed  that 
tbe  first  Joint  had  to  be  amputated.  It  ap- 
pears that  the  lower  portion  of  the  drawhead 
In  which  plaintiff  was  attempting  to  place 
the  link  was  broken  out,  and  an  Iron  band 
had  been  put  around  the  drawhead  by  Pen- 
land  to  hold  the  link  in  place.  The  band 
lacked  three  or  four  Inches  of  being  at  the 
end  of  tbe  coupler,  and  because  of  this  fact 
it  was  necessary  to  hold  the  link  a  little  lon- 
ger than  If  the  drawhead  had  not  been  broken. 
Plaintiff  also  states  that  he  had  been  awan> 
of  the  condition  of  the  drawhead  fOr  several 
days  and  bad  frequently  made  other  cou- 
plings. 

[1, 1]  The  trial  court  held,  as  a  matter  of 
law,  that  Penland  was  not  an  Independent 
contractor.  Defendant  Insists  that  he  sbonld 
have  held  that  Penland  was  an  Independent 
contractor,  or,  at  most  have  submitted  this 
question  to  the  jury.  If,  under  the  contract 
between  the  coal  company  and  Penland.  the 
coal  company  had  no  control  nor  direction 
over  the  work,  except  to  see  that  It  was  done 
properly  and  according  to  contract,  and  Pen- 
land  used  his  own  judgment  and  methods  In 
the  execution  of  the  work,  then  Penland  was 
an  Independent  contractor.  On  the  other 
hand.  If,  under  the  contract,  the  coal  company 
had  the  right  to  control  and  direct  the  details 
of  the  work  and  the"  manner  In  which  It 
should  be  done,  and  Penland,  In  carrying 
out  the  contract,,  was  at  all  times  subject  to 
its  orders,  he  was  not  an  Independent  con- 
tractor. Ballard  ft  Ballard  Co.  v.  Lee's 
Adm'r,  131  Ky.  412,  lid  S.  W.  732.  Of  course, 
If  Penland  was  an  independent  OMitractor, 
plaintiff  was  his  servant  and  not  the  servant 
of  defendant  If  Penland  was  not  an  Inde- 
pendent contractor,  both  he  ^nd  plaintiff  were 
the  servants  of  the  defendant  On  the  one 
hand,  we  have  evidence  that  Penland  f  urnlah- 
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ed  his  own  sawmill,  blred  and  dlscbarged  his 
own  assistants,  was  paid  so  mnch  per  thou- 
sand feet,  and  in  tbe  method  ot  doing  the 
work  was  not  subject  to  the  control  of  the 
defendant.  On  the  other  hand,  the  evidence 
shows  that  tbe  company  owned  the  land  and 
the  timber,  furnished  the  track,  cars,  and  en- 
gine, and  Penland  himself  says  that  he  was 
under  the  inspector,  Mr.  Smith,  who  gave 
him  the  lengths  of  the  lumber  and  told  him 
how  to  saw  it  Under  these  circumstances, 
the  questloli  whether  or  not  Penland  was  an 
independent  contractor,  and,  therefore,  wheth- 
er or  not  plalnHff  was  an  employe  of  the  coal 
company,  was  for  the  Jury.  It  follows  that 
the  trial  court  did  not  err  In  refusing  to  di- 
rect a  verdict  in  favor  of  defendant,  but  did 
err  In  holding,  as  a  matter  of  law,  that  Pen- 
land  was  not  an  independent  contractor. 

[3]  The  evidence  tends  to  show  that  plain- 
tiff had  known  of  the  condition  of  the  defec- 
tive drawhead  and  had  worked  with  it  for 
several  days.  Whether  or  not  he  appreciated 
the  danger  therefrom  does  not  clearly  appear. 
The  failure  of  the  master  to  use  ordinary 
care  to  furnish  the  servant  reasonably  safe 
appliances  for  work  Is  not  one  of  the  ordinary 
risks  which  the  servant  assumes.  It  Is  an 
extraordinary  risk  growing  out  of  the  mas- 
ter's negligence,  and  Is  not  assumed  by  the 
servant,  unless  both  the  defect  and  danger 
therefrom  are  known  to  and  appreciated  by 
the  servant,  or  are  so  obvious  that  an  ordi- 
nary prudent  person,  situated  as  he  was, 
would  have  observed  and  appreciated  them. 
Consolidated  Coal  Ca  v.  Moore,  166  Ky.  48, 
178  S.  W.  1136;  C.  &  O.  By.  Co.  v.  De  Atley, 
159  Ky.  687, 167  S.  W.  933.  It  Is  not  claimed 
that  there  was  any  assurance  of  safety  or 
promise  to  repair.  Hence  the  court,  on  an- 
other trial,  should  tell  the  Jury,  in  substance, 
that  if  they  believe  from  the  evidence  that 
the  defective  condition  of  tbe  drawhead  and 
thei'danger  therefrom  were  known  to  and  ap- 
preciated by  plaintiff,  or  were  so  obvious  that 
an  ordinary  prudent  person,  situated  as  he 
was,  would  have  observed  and  appreciated 
them,  he  assumed  the  risk  of  injury,  and  they 
should  find  for  the  defendant. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  consistent  with  this  opinion. 


BRANDENBURG  v.  LOUISVILLE  &  N.  B. 
CO. 

(Court  of  Aweals  of  Kentadcy.    March  9, 
1916.) 

1.  Master  ano  Servant  «=3276— Injukieb  to 
Sebvant  —  Actions  —  Evidence  —  Sdtfi- 

CIENCY. 

In  an  action  by  a  servant  injured  when  he 
fell  from  a  hand  car  on  which  he  and  others 
were  riding  to  work,  evidence  held  insufiicieDt 
to  show  that  the  cause  of  his  injury  was  the 
negligent  overcrowding  of  the  car. 

[Ed.  Note.— For  other  oases,  see  Master  and 
Servant,  Cent.  Dig.  |S  950-952,  954,  959,  970, 
976:  Dec.  Dig.  «=»276.] 


2.  Mabteb  and  SsavAiiT  «=s>266— iNJmiss  to 

Sebvant^Burdkn  or  Proof. 

A  servant,  seeking  to  recover  from  the  mas- 
ter for  personal  injuries,  has  tbe  burden  of  prov- 
ing negligence  on  the  part  of  the  master  produc- 
ing the  injury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  }|  877-908,  866 ;  Dec  Dig. 
«=265.] 

Appeal  from  Circuit  Court,  Estlli  County. 

Action  by  J(din  Brandenburg  against  tbe 
Louisville  &  Nashville  Railroad  Company. 
From  a  judgment  for  dedlendant,  plaintiff  ap- 
peals.    Affirmed. 

Clarance  Miller  and  J.  L.  Carpenter,  Iwtb 
of  Irvine,  for  appellant  Benjamin  D.  War- 
fleld,  of  Louisville,  Wallace  &  Harilss,  of 
Versailles,  and  Robert  B.  Friend,  of  Irvine, 
for  appellee. 

CLABEB,  J,  John  Brandenburg  was  em- 
ployed by  the  Louisville  &  Nashville  Ball- 
road  Company  as  a  laborer  in  the  original 
construction  of  one  of  the  tracks  leading 
from  its  main  tracks  to  a  new  roundhouse  it 
was  building  at  Irvine,  Ky.  The  company 
provided  a  hand  car  for  the  conveyance  of 
appellant  and  some  9  or  10  others  of  its  em- 
ployes, engaged  with  him,  between  their 
homes  at  Irvine  and  the  place  where  they 
were  at  work,  about  two  miles  distant  On 
the  morning  of  June  20,  1914,  appellant  and 
the  others  working  with  him,  and  4  other 
persons  not  so  employed,  were  permitted  to 
board  tbe  hand  car  at  Irvine,  and  the  car, 
under  the  direction  of  the  foreman  of  appel- 
lee's crew,  with  14  persons  aboard,  started 
to  the  place  of  work.  When  within  a  short 
distance  of  their  destination,  appellant  fell 
off  and  In  front  of  the  car,  and  It  rap  over 
Mm,  inflicting  considerable  injuries  upon  him. 
To  recover  $10,000  damages  for  these  inju- 
ries, appellant  filed  this  suit,  and  at  the  con- 
clusion of  his  evidence  a  verdict  was  direct- 
ed in  favor  of  appellee,  and  his  petition  dis- 
missed. 

In  his  petition  appellant  alleges  that  his 
Injuries  resulted  from  appellee's  foreman  In 
charge  of  the  hand  car  permitting  It  to  be 
overloaded;  that  It  was  overloaded  by  hav- 
ing 14  persons  upon  It  These  14  persons 
were  stationed  upon  the  car  in  the  following 
positions:  Appellant  and  three  other  em- 
ploy&  were  in  a  row  across  the  front  end  of 
the  car  holding  to  the  handlebar  attached  to 
the  front  end  of  the  lever,  and  thereby  as- 
sisting In  propelling  tbe  car.  Four  other  em- 
ployes were  similarly  stationed,  and  similar- 
ly employed  on  the  rear  end  of  tbe  car.  In 
the  spaces  on  either  sidie  of  the  car  and  be- 
tween the  handlebars  of  the  lever  were  sta- 
tioned the  other  six  men  on  the  car,  tbree 
men  being  in  the  apace  on  either  side  of  tbe 
car,  which  spaces  are  called  "dog  holes." 

[1]  There  is  some  evidence  tending  to  show 
that  the  car  thus  loaded  waa  overloaded,  but 
there  is  no  evldettce  whatever  to  show  how. 
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even  if  overloaded,  tbat  fact  caused  or  con- 
tributed to  the  accident.  The  only  evidence 
offered  to  show  Iiow  or  wtiy  the  accident  oc- 
curred was  given  by  appellant  and  two  other 
witnesses,  whose  evidence  is  no  more  strong- 
ly for  him  than  his  own.  His  evidence  upon 
this  question  is  as  follows: 

"Q.  What  were  you  doing  at  the  time?  A. 
Helped  pumping  the  car.  Q.  What  do  you  meau 
by  helping  pumping  car?  A.  Helped  to  run 
it.  Q.  I  beheve  yon  stated  you  had  hoM  of  the 
front  lever,  did  you  not?  A.  Yes,  sir.  Q.  How 
did  you  have  hold  of  it?  A.  Had  bold  of  it  with 
my  right  hand.  Q.  How  did  you  stand?  A. 
With  my  side  to  the  lever.  Q.  What  happened 
while  yon  were  holding  the  lever  with  one  hand? 
What  happened  to  yon?  A.  WelL  my  right 
hand  slipped  from  the  lever,  and  I  slipped  in 
front  of  the  car,  and  it  passed  over  me.  Q. 
Why  didn't  you  have  hold  of  it  with  both  hands? 
A.  I  didn't  have  room.  Q.  State  whether  or 
not  it  would  have  been  safer  if  yon  had  held  it 
with  both  hands.  A.  Yes,  sir ;  it  would  have 
been  safer." 

From  which  It  will  be  seen  that  the  only 
reason  offered  by  him  was  bis  own  act  In 
losing  his  hold  npon  the  handlebar,  with  no 
reason  stated  or  suggested  why  or  how  his 
hand  slipped  from  the  lever,  unless  it  can  be 
supplied  from  the  fact  that  he  was  at  the 
time  holding  to  the  lever  with  but  one  hand, 
when  it  would  have  been  safer  to  hold  with 
both  bands,  but  which  he  was  prevented  from 
doing  because  of  the  crowded  condition  of 
the  car.  We  might,  of  course,  Infer  that  the 
accident  would  not  have  happened  if  he  had 
had  more  room,  and  had  held  the  lever  with 
both  hands,  but  we  would  be  equally  aa  well 
Justified  from  the  evidence  In  an  inference 
that  his  hand  slipped  oS  the  lever,  because  of 
his  own  carelessness  or  negligence.  From 
which  it  results  that  from  the  case  made  out 
by  appellant  the  existence  or  the  nonexist- 
ence of  negligence  upon  the  part  of  appellee 
Is  equally  c<msi8tent  with  the  proof. 

[2]  The  burden  being  ui>on  appellant  to 
prove  negligence  upon  the  part  of  appellee, 
and  having  failed  to  do  so,  he  must  fail. 
LonisvUle  Gas  Co.  ▼.  Kaufman.  105  Ky.  131, 
48  S.  W.  434,  20  Ky.  Law  Rep.  1068;  Cald- 
well's Adm'r  V.  C.  &  O.,  155  Ky.  609,  160 
S.  W.  158;   Woodburn  v.  Union  Light,  Heat 

*  Power  Co.,  164  Ky.  33,  174  S.  W.  730;   L. 

*  N.  B.  R.  Co.  V.  Chambers,  165  Ky.  736, 
178  8.  W.  1101 ;  C.  &  O.  v.  Adtlns,  167  Ky. 
329.  180  S.  W.  617;  L.  &  N.  R.  R.  Ca  v. 
Mink,  168  Ky.  394,  182  S.  W.  188. 

Wherefore  the  judgment  is  afBrmed. 


KENTLAND  COAL  &  COKE  CO.  et  aL  v. 

KEEN  et  al. 

(Coart  of  Appeals  of  Kentucky.     March  7, 
1916.) 

l  Dbbds  «=9l56— CoNornoN  Subsequkrt  — 

Restraint  on  Aliknatiow. 
PnmisioD  in  a  deed  that  the  grantee  shall 
hot  «di  daring  the  grantor's  life  is  a  condition 
cnbieqiieDt 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Wk.  il  488-495;  Dec.  Dig.  «=»155.] 


2.  PssrETUimB  <B>6— Restbaint  oir  Ausra- 

TTON— VaUDITT. 

Restraint  on  alienation  by  the  grantee,  be- 
ing only  for  life  of  the  grantor,  is  valid. 

[Ed.  Note.— For  other  cases,  see  Perpetuities, 
Cent.  Dig.  §{  4-47,  4i)-53,  56;   Dec.  Dig.  <S=»6.] 

3.  Dbeds  «=>166— Resikaint  on  Auxnation 
—Vioiation— Right  to  Comfi.ain. 

Breach  of  a  condition  subsequent  in  a  deed 
against  alienation  can,  in  the  absence  of  a  lim- 
itation over,  be  taken  advantage  of  only  by  the 
grantor  or  his  hors. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  f§  496^99;   Dec  Dig.  <8=3l56.] 

4.  Deeds  «=>168— Restbaint  on  Auxnation 
—Remedy  fob  Vioiation. 

A  deed,  on  breach  of  its  condition  subee- 

anent  against  alienation,  is,  in  the  absence  of 
mitation  over,  only  voidable  and  not  void;  and 
there  must  be  a  re-entry  or  other  proceeding  to 
forfeit. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  IS  526-^S33;  Dec  Dig.  <S=»16&] 

6.  DcBDS  <s>168— Rbbtbairt  on  Auknation 
—Violation— TnoB  to  Compi.ain. 

Where  restraint  on  alienation  in  a  deed  is 
only  for  life  of  the  grantor,  right  of  re-entry  or 
to  proceed  for  a  forfeiture  for  breach  of  the  con- 
dition must  be  ezerdsed  in  the  life  of  the  gran- 
tor. 

[Ed.  Note.— Por  other  cases,  see  Deeds,  Cent 
Dig.  H  526-638;   Dec  Dig.  «=»ie&] 

6.  Courts  ®=>90— 8tabk  Decisis. 

A  decision  of  recent  date,  in  conflict  with 
prior  estaUished  law  and  clearly  erroneous,  will 
not  be  followed  under  the  rule  of  stare  decisis. 

[Ed.  Note.— For  other  cases,  see  Courts.  Cent 
Dig.  tS  1313-1321,  1351;  Dec  Dig.  (S=>90.] 

7.  Deeds  «=»16(>— Restbaint  on  Auenation 
—Deed  in  Violation. 

A  deed  In  violation  of  the  condition  a^inst 
alienatiim  in  the  deed  to  the  grantor  is  not 
void,  and  cannot  be  avoided  by  such  grantor  or 
his  heirs,  but  only  by  his  grantor. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  496-499:  Dec.  Dig.  «=9l56.1 

8.  Insane  Pxbbonb  «=s>61— Convetanoes. 

Conveyance  by  a  person  of  unsound  mind 
before  inquest  ia  voidable  only,  and  in  the  hands 
of  an  innocent  purchaser  for  a  valuable  con- 
sideration is  good. 

[EM.  Note.— For  other  eases,  see  Insane  Per- 
sons, Cent  Dig.  H  93-99;   Dec  Dig.  <S=961.] 

Appeal  from  Circuit  Court,  Pike  County. 

Suit  by  Thomas  Keen  and  others  against 
the  Kentland  Coal  &  Coke  Company  and 
another.  From  the  Judgment  the  defendants 
appeal,  and  plaintiffs  take  cross-appeaL  Re- 
versed, with  directions  to  dismiss. 

J.  S.  Cllne,  of  Pikeville,  Hager  &  Stewart, 
of  Ashland,  and  Auxier,  Harmau  &  Francis, 
of  PikevlUe,  for  appellants.  F.  W.  Stowers, 
of  PlkevUle,  for  appellees. 

THOMAS,  J.  The  purpose  of  this  suit, 
which  was  brought  in  the  court  below  by  ap- 
pellees, being  the  children  and  heirs  at 
law  of  Oeorge  W.  Keen,  is  to  obtain  a  caii- 
cellatioii  of  the  deeds  by  which  appellants 
Kentland  Coal  &  Coke  Company  and  G.  E. 
Rowe,  who  were  defendants  below,  hold  ti- 
tle to  the  land  In  dispute,  and  to  have  the 
court  adjudge  them  to  be  the  owners  of  the 
tract  of  land  containing  208  acres. 


«s»Far  other  cun  «••  ■ama'toplc  and  KBY-NUUBBR  in  all  Key-Nambered  DigMU  and  IndexM 


Digitized  by 


Google 


2^ 


188  SODTHWBSTBBN  BBPOBTBB 


(Ky. 


The  facts  are  these:  On  the  17th  day  of 
December,  1880,  Harper  Keen,  the  father  of 
George  W.  Keen,  conveyed  the  fee-simple  ti- 
tle to  the  land  to  the  latter,  but  In  that  deed 
there  was  inserted  this  clause:  ^"And  said 
George  Keen  Is  not  to  sell,  this  rand  In  my 
(Harper  Keen's)  llfetlme/W  On  January  9, 
1882,  and  while  Harper  Eleen  was  still  Ut- 
ing,  George  W.  Keen  and  his  wife  execut- 
ed an  absolute  deed  to  the  land  to  one  W.  H. 
Justice,  and  by  mesne  conveyances,  consist- 
ing of  some  eight  or  nine,  the  appellant  G.  C. 
Rowe,  became  the  owner  of  the  surface  of 
the  land,  and  the  appellant  KenUand  Coal  & 
Coke  Company  became  the  owner  of  the  min- 
eral under  the  land  and  all  the  mineral 
rights  Incident  thereto,  and  were  such  at 
the  time  this  suit  was  filed. 

The  relief  is  sought  upon  the  two  grounds 
as  alleged,  that:  (1)  The  deed  executed  by 
George  W.  Keen  to  W.  H.  Justice  on  Janu- 
ary 9,  1892,  was,  because  of  the  prohibitive 
clause  above,  absolutely  void  at  the  time 
it  was  executed,  and  was  wholly  Ineffectual 
to  convey  any  kind  of  title  or  Interest  to  the 
grantee  Justice,  and  as  a  consequence  all 
subsequent  conveyances  were  Ukewlse  null 
and  void;  (2)  that  the  father  of  appellees, 
George  W.  Keen,  at  the  time  he  executed 
the  deed  to  Justice  was  non  compos,  and 
wholly  disabled  mentally  from  realizing  the 
Import  of  his  act,  and  therefore  bis  deed  was 
Ineffectual  to  pass  the  title  to  tbe  land,  it 
being  claimed  that  bia  grantee  had  Imowledge 
of  his  mental  condition.  Upon  a  submission 
of  the  cause  the  trial  court  sustained  the 
flrst  contention  made  by  appellees,  and  not 
only  canceled  the  deeds  of  appellants,  bat 
also  canceled  all  intervening  deeds,  although 
none  of  the  parties  to  them  were  parties  to 
the  suit.  It  also  by  its  judgment  ordered 
the  appellees,  before  taking  possession  of  the 
land,  to  pay  to  W.  H.  Justice  the  considera- 
tion which  he  had  paid  their  father  for  the 
land,  and  adjudged  it  to  be  a  Uen  thereon, 
all  of  which  was  done  without  Justice  be- 
ing made  a  party,  or  without  any  one  ask- 
ing that  it  be  done.  Complaining  of  this 
judgment,  the  defendants  prosecute  this  ap- 
peal, and  appellees  have  prayed  a  cross- 
appeal  from  that  portion  of  the  judgment  di- 
recting them  to  pay  Justice  the  considera- 
tion which  he  paid  to  their  father. 

[1,2]  A  consideration  of  tlie  flrst  question 
raised  by  the  petition  involves  an  inquiry 
into  the  nature,  effect,  and  scope  of  the  in- 
serted clause  in  the  deed  from  Harper  Keen 
to  his  son,  George  W.  Keen,  and  also, 
what  would  be  the  effect  if  the  restraint  upon 
alienation  attempted  to  be  imposed  by  it 
should  be  violated  by  the  grantee  during 
the  lifetime  of  the  grantor?  That  this  clause 
creates  what  is  known  in  the  law  of  real 
estate  conveyances  as  a  condition  subsequent 
there  can  be  no  doubt.  This  is  so  manifest 
as  to  be  at  once  accepted  wlthont  the  cita- 
tion of  authorities.    It  is  well  known  that 


this  character  of  condition  Is  disfavored  In 
the  law  because  its  tendency  is  towards  an 
Impairment  of  the  fee  and  in  derogation 
thereof;  consequentty,  the  common  law,  as 
well  as  modern  courts,  have  construed  sudi 
stipulation,  wherever  the  language  used  'was 
sufficiently  ambiguous  to  Justify  It,  as  coTe- 
nants  between  the  g:rantor  and  the  grantee, 
and  not  as  conditions  subsequent.  Devlin  on 
Real  Estate  and  Deeds.  §{  970b,  970c,  and 
the  many  cases  referred  to  in  the  notes 
thereto.  However,  where  the  language  used 
la  plain  and  unambiguous,  and  the  intent  of 
the  grantor  clear,  it  will  be  construed  to  be 
a  condition  subsequent.  The  rule,  as  stated 
by  the  author  of  the.  work  on  Deeds,  supra, 
in  section  970d,  is: 

"The  general  rule  undoubtedly  is  that  courts 
will  incline  to  construe  the  language,  wherever 
it  is  possible  to  do  so,  into  a  covenant  rather 
than  a  condition.  Still,  if  it  is  the  clear  inten- ' 
tion  of  the  parties  to  create  an  estate  upon 
condition  subsequent,  the  courts  must  give  ef- 
fect to  the  intention  of  the  parties." 

Restraints  upon  alienation  imposed  by  coo- 
dltions  subsequent  may  be  absolute  or  par- 
tial, and  wherever  absolute,  unless  there  Is  a 
limitation  over  of  the  fee  after  breach,  tiiey 
are  void.  Littleton,  {  360;  24  Am.  &  Ens. 
Cyc.  of  Law,  page  867;  Devlin  on  Deeds,  { 
965;  Lawson  v.  Llghtfoot,  84  S.  W.  739,  27 
Ky.  Law  Rep.  217;  Harkness  T.  Lisle,  132 
Ky.  767,  117  S.  W.  264 ;  Stewart  v.  Brady,  8 
Bush,  623  ;  Stewart  v.  Barrow,  7  Bush,  368 ; 
Rice  v.  Hall,  42  S.  W.  99,  19  Ky.  Law  Rep. 
814;  Kean  v.  Kean,  18  S.  W.  1032,  19  S.  W. 
184,  13  Ky.  Law  Rep.  966;  Johnson  v.  Du- 
meyer,  66  S.  W.  1025,  23  Ky.  Law  Rep.  2243 ; 
Morton's  Guar.  v.  Morton,  120  Ky.  251,  85  S. 
W.  1188,  27  Ky.  Law  Rep.  661.  This  court, 
however,  has  upheld  the  validity  of  condi- 
tions subsequMit,  imposing  a  partial  restraint 
upon  alienation  perhaps  to  a  greater  extent 
than  any  other  state  in  the  Union.  This  Is 
shown  t^  the  opinion  of  this  court  in  the 
case  of  Lawson  v.  Llghtfoot,  supra,  from 
which  we  quote  as  follows: 

"It  must  be  conceded  that  the  great  weight 
of  authority  outside  of  Kentucky  is  to  the  effect 
that  where  the  fee-simple  title  to  real  estata 
passes  under  a  deed  or  will,  any  restraint  at- 
tempted to  be  imposed  by  the  instrument  upon 
its  alienation  by  the  grantee,  or  devisee,  is  to 
be  treated  as  void,  and  audi  is  clearly  the  rale 
announced  by  Mr.  Gray  in  his  excellent  work 
on  Restraints  on  Alienation.  But  the  contrary 
view  has  been  adopted  by  tills  court  in  repeated 
decisions,  beginning  with  Stewart,  etc.^^  v. 
Brady,  3  Bush,  623.  and  ending  with  Wal- 
lace, etc,  v.  Smith,  68  S.  W.  131,  24  Ky.  I*w 
Rep.  139  (Stewart  v.  Barrow,  7  Bush,  368; 
Bice  V.  Hall,  42  S.  W.  99,  8  Ky.  Law  Rep.  814; 
Kean  v.  Kean,  18  S.  W.  103^,  19  S.  W.  184, 
13  Ky.  Law  Rep.  956;  Johnson  v.  Dumeyer, 
66  S.  "W.  1026,  23  Ky.  Ijavr  Rep.  2246.  In 
other  words,  the  accepted  doctrine  in  this  state 
is  that  restraints  upon  alienation  nay  be  im- 
posed for  a  reasonable  period.  This  court  has, 
however,  never  fixed  n  limit  to  such  restraint, 
but  in  Stewart  v.  Brady,  supra,  it  was  held  that 
a  devise  of  land  to  the  testator's  daughter,  with 
the  limitation  that  it  should  not  be  disposed  of 
by  her  until  she  became  35  years  of  age.  was 
reasonable,  and  in  Kean  v.  Kean  [18  S.  W. 
1032,  19  S.  W.  1841.  13  Ky.  Law  Rep.  866.  it 


Digitized  by 


Google 


Kyj 


KENTIiAKD  OOAIj  A  OOKB  CO.  t.  KEEN 


249 


was  beld  Oitt  a  Mttriction,  accompanying  a 
dcTJae  o(  real  eatato  to  a  son  of  the  testator,  that 
he  ahoold  not  haye  the  power  t»  cUspoM  of  it 
until  he  became  28  years  of  age  was  good.  If 
■Dch  a  restriction  ma;  be  imposed  for  the  pe- 
riods indicated  by  the  cases  supra,  why  may  it 
act  endure  for  a  longer  time,  or,  as  contemplat- 
ed by  the  testator  in  this  case,  during  the  life  of 
his  widow,  the  tenant  for  life  of  the  real  es- 
tate, the  alienation  of  which  is  attempted  to  be 
restricted?" 

This  case  was  followed  by  that  of  Hard- 
ness V.  lisle,  supra.  In  whidh  the  Kentucky 
doctrine  ef  upholding  a  partial  restraint  upon 
alienation  as  imposed  by  the  conditions  sub- 
sequent was  upheld  to  the  extent  that  the 
limit  upon  such  partial  restraint  might  be 
for  a  period  during  the  life  of  the  grantor,  or, 
perhaps,  of  some  third  party,  but  denied  the 
restraint  to  be  extended  to  the  life  of  the 
grantee  or  devisee.  The  language  of  this 
court  in  so  holding  is  as  follows: 

"Here  the  testator  attempted  to  impose  a  re- 
straint upon  alienation,  not  for  a  specified  pe- 
riod of  tune,  nor  until  the  devisee  arrived  at  a 
certain  age,  but  during  the  entire  lifetime  of  the 
devisee.  The  general  rule  is  that  the  right  of 
alienation  is  an  inherent  and  inseparable  quali- 

Sof  e^-ery  vested  fee-simple  estate.  To  hold 
at  aUeoatlon  could  be  restrained  during  the 
lifetime  of  the  fee-simple  holder  would  be  to 
deprive  the  fee  of  all  its  essential  qualities.  As 
■aid  by  Littleton :  'If  sudi  a  condition  be  good, 
tiien  the  condition  should  oust  him  of  all  power 
whidi  the  law  tiives  hint,  which  sbould  be 
against  reason.'  While  bound  by  the  former  ad- 
judications of  this  court  to  adhere  to  the  doc- 
trine that  a  limitation  for  a  reasonable  length 
of  time  is  valid,  we  have  no  besStation  in  saying 
that  the  limitation  attempted  to  be  imposed  by 
the  will  in  question  is  unreasonable.  A  testa- 
tor cannot  devise  a  fee,  and  then  destroy  it  en- 
tirely. We,  therefore,  conclude  that  clause  15  of 
the  wUl  is  invalid." 

See,  also,  Cbappell  v.  EVlck  Ca,  166  Ky. 
811,  179  8.  W.  203. 

It  will  be  seen,  therefore,  that  the  settled 
doctrine  In  this  state  Is  to  the  effect  that  the 
danse  restraining  the  right  of  George  W. 
Keen  Is  a  condition  subsequent,  and  this  re- 
straint, being  limited  by  the  life  of  the 
grantor,  in  this  state  is  valid. 

[>,  4]  What,  then,  are  the  rights  of  the  par- 
ties U  this  restraint  is  violated,  or  condition 
was  broken  during  the  lifetime  of  the  gran- 
tor, and  he  at  no  time  made  any  effort  to  re- 
enter after  condition  broken,  or  to  take  any 
steps  to  have  a  forfeiture  declared  ?  A  prop- 
er solntlon  of  this  question  is  dependent  up- 
on the  still  farther  one  as  to  who  can  take 
advantage  of  a  broken  condition  subsequent. 
There  Is  no  room  for  dispute  In  cases  where 
there  Is  a  limitation  over  after  condition 
broken.  Manifestly  In  such  cases  the  person 
to  whom  the  estate  is  made  by  the  limitation 
over  or  bis  heirs  would  be  the  proper  ones 
to  re-enter  or  proceed  for  a  forfeiture.  In 
the  instant  case  there  is  no  limitation  over. 
In  such  cases  the  grantor  in  the  deed  con- 
taining the  limitation  or  his  heirs  are  the  only 
ones  who  can  take  advantage  of  a  breach. 
This  rule  is  laid  down  by  all  authors  upon 
the  subject,  and  Is  expressed  by  the  author 


of  the  worlcB  on  Deeds,  supra,  In  section  067, 
as  fbllows: 

"No  one  can  take  advantage  of  a  breach  of  a 
condition  subsequent  but  the  grantor  or  his 
heirs.  If  they  do  not  take  steps  to  enforce  a  for- 
feiture of  the  estate  on  the  ground  of  a  breach 
of  the  condition,  the  title  remains  unimpaired 
in  the  grantee."  • 

And  again  the  rale  is  stated  In  13  Cyc.  pw 
706,  as  foUovra: 

"A  breach  of  condition  subsequent  in  a  deed 
does  not,  ipso  facto,  operate  to  determine  and  re- 
vest the  estate,  but  the  same  remains  in  the  gran- 
tee, subject  to  be  defeated  only  by  some  sufficient 
act  at  the  election  of  the  grantor  or  his  heirs. 
So  a  provisi<m  that  the  title  tdiall  revert  is  not 
self-executing  where  the  title  passes  absolutely 
by  the  deed  and  the  clause  is  only  a  covenant 
Again,  where  a  purchase  is  made  under  color  of 
lawful  authority  and  at  a  time  when  the  law 
was  presumptiv^y  valid,  it  must  be  regarded  as 
having  been  lawfully  made,  and  the  fact  that 
the  law  is  subsequently  declared  unconstitutlon- 
al,  thereby  preventing  performance,  does  not, 
ipso  facto,  revert  titie  in  the  grantor  under  a 
condition  to  that  effect;  the  failure  to  perform 
merely  making  the  deed  voidable," 

The  text  la  fortified  by  many  authorities 
from  various  states  of  the  Union,  including 
the  Kentucky  case  of  Kenner  v.  American 
Contract  Company,  9  Bush,  206.  In  that  case 
Kenner  conveyed  to  the  railroad  company  a 
right  of  way  over  his  farm  for  the  purpose 
of  constructing  a  railroad,  but  provided  that 
if  the  people  of  Christian  county  should  sub- 
sequently— 

"vote  a  tax  for  the  building  or  completicm  of 
said  road,  then  this  right  of  way  to  be  null  and 
void." 

The  people  of  the  county  did  subsequently 
vote  a  tax  for  that  purpose,  but  In  the  mean- 
time Kenner  had  died.  He  lived,  however, 
a  number  of  years  after  executing  the  deed, 
during  which  time  the  road  was  construct- 
ed, and  three  years  after  the  voting  of  the 
tax  the  heirs  of  Kenner,  including  his  widow, 
brought  the  suit  to  recover  damages  from 
the  railroad  company,  charging  that  the  hap- 
pening of  the  event,  which  was  the  voting 
of  the  taxes,  rendered  the  conveyance  void, 
ipso  facto,  and  converted  the  occupancy  of 
the  right  of  way  by  the  raUroad  company 
Into  a  trespass,  and  It  was  sought  to  be  made 
to  respond  in  damages  for  this  supposed 
trespass.  The  plalntifFs  failed  In. the  trial 
court,  and  that  Judgment  was  affirmed  by 
this  court.  In  declaring  the  effect  of  a 
breach  of  fi  condition  subsequent,  as  well  as 
what  is  requisite  to  complete  the  forfeiture, 
this  court  in  that  opinion  said: 

"It  is  insisted  by  counsel  for  appellee  that  this 
action  cannot  be  maintained  unless  there  was  an 
entnr  upon  the  premises  by  either  the  grantor  or 
his  heirs  after  the  condition  broken.  The  ef- 
fect of  a  subsequent  condition  is  either  to  en- 
large or  defeat  an  estate  already  created,  or,  in 
the  language  of  Chancellor  Kent,  'Such  condi- 
tions operate  to  defeat  estates  already  created, 
and  there  must  be  an  actual  entry  in  order  to 
defeat  the  livery  made  on  the  creation  of  the 
particular  estate;  and,  although  there  is  a 
breach  of  the  condition,  it  does  not  defeat  the  es- 
tate until  an  entry  is  made  by  the  grantor  of 
his  heirs.'  4  Kent,  159.  'B^fularly,  where  a 
man  will  take  advantage  of  a  condition,  if  he 
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may  enter,  he  mast  enter;  for  an  estate  of  free- 
hold or  inheritance  will  not  cease  without  eo- 
trv  or  claim.'  1  Sbeppard'a  Touchstone,  p.  153. 
'Where  an  estate  is  upon  condition  in  deed,  and 
to  be  void  provided  the  grantee  ^oes  to  York,  the 
law  permits  the  estate  to  continue  beyond  the 
time  when  the  contingency  happens,  unless  ei- 
ther th$  grantor  or  bis  heirs  make  an  entry  or 
claim  in  order  to  avoid  the  estate.'  2  Black- 
stone,  p.  155.  The  doctrine  is  well  settled  at 
common  law  that  no  freehold  or  fee-simple  es- 
tate can  be  destroyed  by  the  breach  or  nonper^ 
formance  of  a  condition  subsequent,  unless  there 
is  an  entry  by  the  ^antor  or  nis  heirs  after  the 
breach,  or  some  claim  equivalent  to  it" 

That  a  deed  made  in  violation  of  the  re- 
straint upon  alienation  found  In  the  condi- 
tion subsequent  is  voidable  and  not  void  In 
the  absence  of  a  limitation  over  is  recognized 
by  all  of  the  text-writers,  and,  so  far  as  we 
are  able  to  learn,  all  the  courts  of  last  resort 
in  this  country.  It  Is  stated  In  13  Cyc.  p.  711, 
as  follows: 

"The  grantor  may  elect  to  re-enter  for  breach 
or  nonperformance  of  the  conditions  annexed  to 
his  deed.  Upon  a  breach  or  nonperformance  of 
a  condition  annexed  to  the  grant  of  a  freehold 
estate,  the  title  conveyed  is  not  void,  but  is  only 
voidable  by  the  act  of  the  grantor  or  his  heir, 
who  most  take  advantage  of  the  condition  and 
repossess  himself  of  the  estate  by  actual  re-en- 
try, or  by  some  act  equivalent  thereto,  and  man- 
ifesting an  intent  to  terminate  the  estate.  This 
rule  applies  even  tiiough  the  land  is  expressly 
conditioned  to  revert  upon  breach  or  nonper- 
formance of  the  condition.  But  ejectment  may 
be  maintained  without  previous  entry,  demand, 
or  notice.  And  re-entry  is  unnecessary  where 
the  grantor  or  bis  heirs  retain  possession,  but 
such  party  must  manifest  an  intent  to  hold  pos- 
session." 

[S]  According  to  some  of  the  authorities 
to  which  we  have  referred  herein  the  right 
of  re-entry,  or  to  proceed  for  a  forfeiture 
must  be  exercised  by  the  person  in  whom  it 
lies  within  a  reasonable  tloie  after  the  breach, 
and  certainly  must  it  be  exercised  within  the 
lifetime  of  the  one  who  possesses  the  right 
when  the  limit  of  the  restraint  imposed  by 
the  condition  is  measured  by  bis  life.  The 
right  of  such  a  one  under  such  conditions  to 
Insist  on  the  breach  is  not  an  estate,  but  only 
a  personal  privilege  to  reclaim  the  land  at 
any  time  after  breach  within  the  time  limit- 
ing the  restraint.  If  it  is  not  exercised  with- 
in such  time,  the  right  is  gone,  and  the  title 
l)ecomes  absolute  in  those  to  whom  the  con- 
veyance tras  made. 

[6,  7]  We  have  found  no  decision  in  con- 
flict with  these  views,  except  two  compara- 
tively recent  cases  in  this  court,  wherein  the 
opinions  seem  to  hold  that  the  deed  executed 
in  breach  of  the  partial  restraint  is  absolute- 
ly void  and  conveys  no  title  whatever,  and  ia 
not  effectual  for  any  purpose,  these  cases 
being  Frazier  v.  Combs,  140  Ky.  77,  130  S.  W. 
812,  and  Pond  Greek  Coal  Co.  v.  Rnnyan,  161 
Ky.  64,  170  S.  W.  501.  The  first  case  men- 
tioned was  decided  on  September  28,  1910, 
and  the  other  one  was  decided  on  November 
17,  1014.  The  deed  Involved  In  the  Frazier 
Case  was  not  so  absolute  in  its  nature  as 
the  one  Involved  in  the  Instant  case;  the 
clause  considered  in  tliat  case  being  as  fol- 
•owa: 


"Conditioned  that  the  party  of  the  fint  part 
reserves  unto  himself  the  full  control  of  th« 
said  property  during  his  natural  life  and  all  tbe 
rents,  profits  and  proceeds  thereof  that  are  nec- 
essary for  maintaining  the  pcuty  of  the  first 
part  during  his  life,  and  conditioned  further 
that  the  party  of  the  second  |>art  shall  not  haw 
pc>wer  to  aril,  grant,  or  convey  said  lands  durinc 
the  life  of  the  party  of  the  first  part,  but  shall 
after  the  death  of  the  s^rty  of  the  first  part 
be  s^ed  of  an  indefeasible  title  to  tbe  lands 
herein  described  forever." 

It  will  be  observed  that  the  grantor  in  tbat 
deed  expressly  reserved  unto  himself  the 
full  control  of  the  property  during  his  natural 
life  which  was  done  for  his  malntenanrfi, 
and  in  the  subsequent  part  of  the  clause  it 
was  expressly  stated  that  grantee  should  not 
be  seised  of  an  absolute  fee  until  after  the 
death  of  the  grantor.  These  differences 
might  be  held  to  inject  different  features  In 
that  deed  from  those  in  the  one  we  now  have 
under  consideration.  But,  however  that  may 
be,  the  opinion  proceeds  upon  the  idea  tbat 
the  attempted  coDTeyance  constituting  tne 
breach  was  absolutely  void,  and  that  the  right 
to  insist  upon  the  forfeiture  survived  to  the 
children  of  the  grantee  (who  committed,  the 
breach),  and  permitted  them  to  maintain  an 
action  to  recover  the  land  from  a  remote 
grantee. 

In  the  Bunyan  Case,  the  suit  was  brought 
by  the  grantor  in  the  deed  contalnins  the 
restriction  after  the  breach  of  the  condition 
and,  of  course,  during  his  lifetime,  the  chil- 
dren of  the  grantee  in  that  deed  becoming 
parties  to  the  salt  by  intervening  petition. 
In  disposing  of  the  question  presented  this 
court  therein  said: 

"Appellant  contends  that  the  effect  of  this  ac- 
tion is  to  claim  a  forfeiture,  and  that  forfei- 
tures are  not  favored  in  law.  His  statemoit  of 
the  law  is  correct,  but  we  do  not  understand 
the  question  is  involved  here.  Appellant  never 
bad  any  interest  in  this  land  to  forfdt.  One 
may  forfeit  a  right  which  at  one  time  he  was 
legally  entitled  to  maintain,  but  this  deed  from 
Jacob  Ruiryan  to  Bright  was  void  because  in 
direct  coumct  with  Jacob's  right  tu  sell,  and 
therefore  no  claimant  thereunder  ever  acquired 
any  right  If  no  rights  were  acquired,  there 
were  none  to  forfeit  or  surrender." 

It  will  be  seen  that  in  these  two  cases  the 
rule  is  stated  that  the  deed  executed  in  viola- 
tion of  the  condition  is  void  instead  of  void- 
able, being  directly  In  conflict  with  the  rule 
as  stated  by  the  authorities  to  which  we 
have  referred.  In  doing  this  we  are  ccm- 
strained  to  believe  that  this  court,  in  the  two 
opinions  mentliwed,  unintentionally  departed 
from  the  universal  rule  upon  the  subject  Ve 
fully  appreciate  the  doctrine  and  ttie  office 
of  the  maxim  stare  decisis.  An  adherence 
to  it  Is  necessary  to  preserve  the  uniformity 
of  the  law;  and,  where  the  questions  deter- 
mined by  the  earlier  decisions.  In  their  origin 
were  doubtful,  or  were  not  so  far-reaching 
as  to  affect  the  rules  governing  the  acquisi- 
tion and  transmission  of  real  property,  the 
courts  should,  and  do,  apply  it,  but  the  rule 
is  not  so  strictly  observed  where  the  question- 
ed decision  is  of  recent  utterance,  nor  Is  the 
maxim  itself  always  imperative  or  necessari- 
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ly  binding.  11  Cya  746 ;  Montgomery  Fiscal 
Court  V.  Trimble,  104  Ky.  629,  47  S.  W.  773, 
20  Ky.  Law  Rep.  827,  42  U  E.  A.  TdS.  In  the 
volume  of  Cyc,  supra,  749,  the  circumstances 
governing  tbe  application  or  nonapplicatlon 
of  the  maxim  are  stated  thus: 

"Althongh  the  rule  of  stare  decisis  is  entitled 
to  great  weight,  and  is  adhered  to  in  moat 
conrts,  yet  it  in  not  followed  to  tbe  excluuon 
in  all  cases  of  a  departure  therefrom,  and  it  is 
a  doctrine,  generally  recognized,  that  the  rule 
will  not  be  invoked  to  sustain  and  perpetuate  a 
principle  of  law  which  is  established  by  a  series 
of  decisions  clearly  erroneous,  unless  property 
complications  bare  resulted  therefrom  and  a  re- 
vereal  would  result  in  greater  injury  and  in- 

i'ustice  than  would  ensue  by  following  the  rule, 
tut  the  rule  should  not  be  departed  from  except 
on  the  fullest  conviction  that  such  an  error  has 
been  committed." 

See,  also,  as  bearing  upon  the  point,  Pratt 
V.  Breckenridge,  112  Ky.  1,  68  8,  W.  136,  68 
S.  W.  405,  23  Ky.  Law  Rep.  1356;  Trlbble  v. 
Taul,  7  T.  B.  Mon.  456 ;  Houth  r.  Thomas,  7 
T.  B.  Mon.  S9. 

The  limitations  of  tbe  binding  force  of  tbe 
maxim  are  well  stated  by  the  Supreme  Court 
of  Colorado  In  the  case  of  Calhoun  Ck>ld  Min- 
ing Co.  V.  AJax  Gold  Mining  Co.,  27  Colo.  1, 
59  Pac.  607,  60  L.  R.  A.  200,  83  Am.  St  Rep. 
17  as  follows: 

"We  understand,  generally,  that  when  a  de- 
cision has  established  a  settled  rule  of  property, 
upon  wiiich  rights  are  predicated  (and  especialLr 
those  relating  to  real  estate),  the  law  will  be  ad- 
hered to  by  the  court  announcing  it  and  those 
bound  to  follow  its  adjudications,  even  if  errone- 
ous fBlack  on  Inter]^retation  of  Laws,  {  152), 
but  tnis  rule  Is  not  mflexible.  Courts  are  not 
bound  to  perpetuate  errors  merely  upon  the 
ground  that  a  previous  erroneous  decimon  has 
been  rendered  mi  a  given  question.  If  it  is 
wrong,  it  should  not  be  continued,  unless  it  has 
been  so  long  the  rule  of  action,  and  relied  upon 
to  sudi  an  extent,  that  greater  injustice  and 
injury  will  result  by  a  reveraal,  though  wrong, 
than  to  observe  and  follow  it.  Black  on  In- 
terpretation of  Laws,  f  162;  Sutherland's  Stat- 
utory Construction,  i  316:  Boon  v.  Bowers,  30 
Miss.  246,  64  Am.  Dec.  159." 

As  we  have  seen  the  rule  concerning  tbe 
nature  of  conditions  snbseqnent  tn  convey- 
ance of  real  property,  as  well  as  the  one 
governing  tbe  rights  of  the  parties  upon 
breacli  of  the  condltioD,  are  each  well  root- 
ed and  andiored  in  tbe  law,  beginning  with 
the  earliest  writers  upon  the  subject  and  fol- 
lowed, without  dissent,  by  their  successors 
and  by  practically,  if  not,  all  courts  of  last 
resort,  including  our  own.  These  rules  are 
bottomed  upon  sound  reasoning,  and  are  a 
part  of  the  common  law  of  England  and  this 
country.  Property  has  been  acquired  and 
transferred'  for  more  than  a  century  on  the 
faith  of  their  continued  existence.  To  depart 
from  them  now  would  result  in  great  con- 
fusion, as  well  as  to  mar  tbe  symmetry  of 
the  law.  Such  a  course  Is  not  enjoined  upon 
ns  by  the  doctrine  of  the  maxim  under  con- 
sideration, although  its  application  to  con- 
ditions for  which  it  had  its  origin  and  to 
meet  which  it  was  first  Invoked  is  fully  recog- 
nized and  appreciated  by  us.  Entertaining 
these  views,  we  are  constrained  to,  and  do, 
hereby  overrule  the  two  cases  referred  to  in 


so  far  as  they  hold  that  the  character  of 
deed  here  involved  la  void,  and  In  so  far  as 
they  vest  a  right  of  action  In  the  heira  of 
the  grantee  for  a  breach  committed  by  blm, 
whereby  bis  estate  Is  defeated,  these  cases 
being  Frazler  v.  Combs,  140  Ky.  77,  180  S. 
W.  812;  Pond  Creek  Coal  Go.  ▼.  Runyan,  161 
Ky.  64,  170  S.  W.  501. 

It,  therefore,  resoUa  tbat  the  deed  execut- 
ed by  George  W.  Keen  to  W.  H.  Justice  was 
not  void  but  voidable,  and,  It  not  having 
been  avoided  by  any  act  or  proceeding  of 
Harper  Keen  dnring  his  lifetime,  the  title 
conveyed  by  It  becomes  absolute,  nothing  else 
preventing. 

[I]  We  ccMne  now  to  a  consideration  off  tbe 
second  claim  of  the  appellees,  U  being  tbe 
alleged  unsoundness  of  mind  of  George  W. 
Keen  at  the  time  he  s<rid  tbe  land  to  Justice. 
It  win  be  remembered  that  this  deed  was 
made  on  tbe  0th  of  January,  1802.  With  the 
consideration  paid  him,  George  Keen  pur- 
chased other  land,  upon  which  he  moved  and 
resided  until  his  death  la  March,  1912,  more 
than  20  years  from  the  time  the  deed  to 
Justice  was  executed.  He  is  shown  by  the 
testimony  to  have  been  a  man  of  Irritable 
temper,  and  sometimes  in  fits  of  anger  he 
would  act  abnormally.  He  operated  the  farm 
upon  which  he  lived  and  passed  in  and  out 
I  before  bis  neighbors  and  acquaintances  and 
!  engaged  in  trades  and  transactions  such  as  a 
'  man  of  his  circumstances  ordinarily  does, 
and  but  few,  If  any,  persons  noticed  any- 
thing in  his  actions  or  condition  indicating 
feebleness  of  mind  until  about  the  year  1904, . 
when  from  some  cause  he  attempted  to  commit 
suicide  by  cutting  his  throat  It  is  shown  that 
he  had  frequent  quarrels  with  his  family, 
and  entertained  great  dislike  for  those  sui>- 
posed  to  be  his  enemies.  Some  two  or  three 
years  after  the  effort  to  commit  suicide  he 
was  placed  in  the  insane  asylum,  but  what  the 
proof  showed  upon  that  trial  we  are  not  In- 
formed, nor  is  a  copy  of  the  judgment  ren- 
dered at  tbe  Inquisition  placed  in  the  rec- 
ord. The  rule  is  that  although  one's  mind 
may  be  impaired  by  anger  or  other  causes 
temporarily,  still  they  may  at  other  times, 
possess  sufficient  mind  to  make  a  valid  con- 
tract, including  a  sale  of  realty,  and  If  the 
contract  in  question  was  made  before  inquisi- 
tion, the  presumption  is  that  tt  is  valid; 
and,  when  made  under  such  circumstances, 
an  Innocent  party,  who  In  due  course  and  for 
a  valuable  consideration  acquires  the  title, 
does  so  free  from  the  right  of  the  grantor 
or  his  heirs  to  defeat  It;  the  deed,  when 
made  before  Inquisition,  being  voidable  and 
not  void.  22  Cyc.  1171;  Breckenridge  v. 
Ormsby,  1  J.  J.  Marsh.  236,  19  Am.  Dec.  71 ; 
Amett  V.  Owens,  65  S.  W.  161,  23  Ky.  Law 
Rep.  1409. 

The  evidence  does  not,  by  any  means,  con- 
vince us  that  George  W.  Keen  did  not  have 
mind  sufficient  to  execute  the  deed  on  Jan- 
uary 9, 1892 ;  but,  if  we  are  mistaken  in  this, 
there  ia  an  utter  failure  to  show  by  any  char- 
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acter  of  testlmaiiy  that  tbe  appellants  or 
tbelr  Tendon  had  any  knowledge  as  to  bis 
mental  condition  at  tbat  time.  Moreover, 
there  was  no  effort  in  this  case  to  setnm, 
or  offer  to  retnm,  the  consideration  which 
George  W.  Keen  received  for  the  land,  so 
that  in  no  view  of  the  case  can  we  find  any 
ground  upon  which  the  Judgment  may  be 
upheld.  As  the  judgment  now  stands,  the 
appellees  are  ordered  to  pay  to  W.  H.  Jus- 
tice the  consideration  which  he  paid  their 
father  for  the  land,  and  whldi  is  questioned 
by  the  crossnappeal. 

It  results  that  tbe  Judgment  should  be,  and 
is,  reversed  on  tbe  appeal  and  on  the  cross- 
appeal,  with  directions  to  set  it  aside  and  to 
dismiss  the  petition. 


CITY  OF  DAYTON  v.  LORY. 

(Oourt  of  Appeals  of  Kentucky.    March  10, 
1916.) 

1.  Dahaoes  «=3l32  —  ExcESsrvx  Dakaoes  — 
Pbbsonai.  Injdkies. 

Where  plaintiff  suffered  a  severe  sprain  of 
her  ankle  from  a  fall  on  a  defective  sidewalk, 
and  she  was  unable  to  walk,  and  confined  to  her 
home  for  one  month,  and  tor  another  month  was 
obliged  to  use  crutches,  was  thereafter  unable 
to  walk  to  any  considerable  extent  without  her 
ankle  failing  her,  and  she  was  unable  to  follow 
faer  usual  avocation,  that  of  house  cleaning,  at 
which  she  had  ordinarily  made  a  wage  of  $7.60 
per  week,  and  the  injury  was  permanent,  and 
the  value  of  her  physician's  services  was  |26,  an 
award  of  $1,200  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  iS  375-S85,  396 ;  Dec.  Dig.  <S=»132.J 

2.  mtjnlcipai.   coepokations   ©=>821— tobts 
— Defects  in  Stbeetb— Question  fob  Jtjbt. 

Where  a  defect  in  a  sidewalk  is  of  such  a 
character  tbat  reasonable  men  will  come  to  no 
other  conclusion,  but  that  in  spite  of  the  defect 
the  sidewalk  is  in  a  reasonably  safe  condition 
for  pe<le8trians  who  are  exercising  ordinary 
care,_  tlie  court  sltould  direct  a  verdict  for  tbe 
municipality,  bat  where  tbe  defect  is  such  that 
reasonable  men  might  differ  whether  it  was  rea- 
sonably safe,  it  is  a  question  for  tbe  Jury,  and 
not  for  the  court. 

[Bd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1745-1757;  Dec 
Dig.  €=821.] 

3.  Municipal    Cobpobationb  «=>821— Tobts 
—  Defective  Sidewaucs  —  QtiEsnoR  fob 

JUBY. 

In  an  action  for  injuries  from  a  fall  on  a 
defective  sidewalk,  evidence  held  to  present  a 
question  for  the  }ury  whether  plaintiif,  whose 
attention  was  attracted  to  another  matter,  was 
negligmt. 

[Kd.  Note.— For  otfaer  eases,  see  Municipal 
Corporations,  Cent  Dig.  {{  1746-1767:  Dec 
Dig.  €=>821.] 

4.  juby  €=»110  —  compktehot  of  jubobs  — 
Time  fob  Objections. 

Under  Ky.  8t  {  2253,  making  it  a  qualifica- 
tion of  a  juror  that  he  must  be  a  housekeeper, 
but  providing  that  the  fact  that  a  person  not 
a  housekeeper  serves,  shall  not  be  cause  for  set- 
ting aside  the  verdict,  an  objection  because  a 
juror  is  not  a  housekeeper  comes  too  late  after 
verdict 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
DiB.  H  502-513,  515-623.;    Dec  Dig.  <S=»110.] 


5.  JuBY  «=»97— CoifPETEWOT  OF  Jubobs— Bc- 
LATIONS  WITH  ATTOBNET. 

An  objection  to  the  competency  of  a  Juror 
is  not  sustained  by  showing  that  his  father  was 
a  client  of  the  attorney  for  one  of  the  parties 
several  months  previous  to  the  trial;  tliieir  re- 
lations as  attorney  and  dient  having  ceased  at 
the  time  of  the  tnaL 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  {{  431^3.%  435-437;   Dec  Dig.  «=>97.] 

6.  Tbiai.  «s>317  —  MiscoMODor  ov  Jcbob  — 
TniB  FOB  Objection. 

An  objection  tliat  during  the  argument  of 
the  attorney  for  plaintiff  one  of  the  Jurors  point- 
ed to  his  knee,  wliich  he  said  had  been  sprained 
several  weeks  previously,  and  the  attorney  said. 
"Yes,  and  you  will  find  that  it  will  hurt  and 
ptdn  for  years,"  will  not  be  sustained  when  not 
made  until  after  the  jury  had  retired,  in  the  ab- 
sence of  a  request  for  action  by  the  court, 
though  the  judge  was  not  present  at  the  time  of 
the  incident 

[Ed.  Note.— For  other  cases,  sse  Trial,  Cent 
Dig.  (i  751,  752;  Dec  Dig.  «=9317.1 

Appeal    from    Clrcnlt    Coart,    Campbell 

County. 

Action  by  Mary  A.  Lory  against  the  City 
of  Dayton.  From  a  judgment  for  plaintUf, 
defendant  apiieals.    Affirmed. 

E.  R  Kelly,  of  Dayton,  and  Kelly  &  Begeo- 
stein,  of  Newport,  for  appellant.  A.  C  Hall, 
of  Newport,  for  appellee. 

HURT,  J.  On  the  west  side  o£  Berry 
street,  in  the  dty  of  Dayton,  there  is  a  ce- 
ment sidewalk,  which  is  11  feet  in  width.  It 
la  composed  of  two  rows  of  cement  blocks, 
which  are  about  88  indies  in  width  and  5^ 
feet  in  length,  and  the  ends  of  the  blocks,  in 
forming  the  sidewalk,  come  together  in  its 
center.  One  of  these  blocks  tilted  up  at  one 
comer,  In  the  center  of  the  sidewalk,  to  the 
height  of  from  1^  inches  to  5  inches  above 
the  level  of  the  sidewalk.  Tbe  evidence 
given  npon  the  trial  for  the  appellee,  Mary 
A.  Lory,  was  tbat  the  elevation  was  from 
2  to  5  inches  above  tbe  level  surface  of  the 
sidewalk,  while  tbe  evidence  for  tbe  appel- 
lant, dty  of  Dayton,  was  to  the  effect  that 
the  elevation  would  not  exceed  2  inches.  Be 
this  as  It  may,  along  the  center  of  the  side- 
walk the  elevatioa  of  the  block  gradually 
grew  less  from  the  highest  point  of  elevation, 
at  the  comer,  to  the  other  comer  in  the 
center  of  the  sidewalk,  which  was  substan- 
tially upon  a  level  with  the  surface  of  the 
sidewalk.  From  the  highest  point  of  the 
elevated  corner  to  the  curbing  the  elevation 
grew  less  on  toward  tbe  curb.  This  obstruc- 
tion in  the  sidewalk  bad  been  permitted  to 
remain,  as  described,  for  a  year  or  two,  and 
the  officials  of  tbe  city  had  actual  knowledge 
of  It  and  bad  given,  some  months  before,  no- 
tice to  the  abutting  property  owner  to  re- 
pair tbe  sidewalk  at  that  point  A  large  tree 
stood  near  the  edge  of  the  sidewalk,  and  the 
elevation  of  tbe  concrete  block  presumably, 
was  caused  by  an  enlargement  of  tbe  roots  of 
the  tree,  which  extended  under  the  sidewalk. 

On  the  28th  day  of  March,  1913,  tbe  high 
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water  from  the  Ohio  river  entered  the  hotise 
of  appellee,  who  was  a  resident  of  the  cit7, 
whl<±  made  it  necessary  for  her  to  remove 
from  her  dwelling  to  another  tralldlng  which 
was  free  from  the  water,  and  near  to  Berry 
street.  While  her  daughters  were  engaged 
in  removing  some  household  effects  with  a 
wheelbarrow  to  her  new  place  of  abode, 
the  appellee  went  to  a  grocery  and  there  ob- 
tained some  small  packages  of  grocerlea. 
and,  carrying  them  in  her  arms,  proceeded 
along  Beriy  street,  and  when  at  the  point 
where  the  concrete  block  was  elevated  in  the 
sidewalk,  she  was  observing  her  daughters 
removing  the  household  effects  mentioned 
above,  when  she  tripped  over  this  obstruc- 
tion, her  ankle  was  turned,  and  she  was 
thrown  up<»t  the  cement  sidewalk  on  the 
side  next  to  the  abutting  property.  Her 
ankle  suffered  a  serere  sprain,  but  she  se- 
cured a  stick,  and  with  its  assistance  got 
to  her  home.  On  the  next  day  hec  ankle 
became  greatly  swollen,  and  a  physician  was 
called,  but  it  was  swollen  to  such  an  extent 
that  he  could  not  bandage  it  properly  un- 
til 2  days  thereafter.  The  condition  of  her 
ankle  was  such  that  she  was  unable  to  walk 
and  was  confined  to  her  home  for  a  period 
of  about  1  month,  and  for  another  month 
thereafter  was  obliged  to  use  crutches  in 
walking,  and  thereafter,  for  considerable 
time,  a  cane.  While  confined  to  her  home 
she  suffered  greatly  from  the  pain  of  the 
sprain,  and  was  obliged  to  keep  her  foot  el- 
evated in  a  chair  to  obtain  any  ease.  There- 
after, and  at  the  time  of  the  trial  of  this 
case,  which  occurred  in  March,  1915,  she  was 
unable  to  walk  to  any  considerable  extent, 
without  her  ankle  falling  her,  and  it  fre- 
quently was  swollen,  rendering  It  necessary 
to  treat  it  with  Unlments,  and  she  has  been 
unable  to  follow  her  usual  avocation,  that 
of  a  house  cleaner,  with  the  same  success 
and  eflBdency  as  theretofore  because  of  her 
inability,  on  account  of  the  Injured  condi- 
tion of  her  ankle,  to  mount  ladders,  or  to 
stand  for  a  long  period  of  time  upon  her 
feet.  Previous  to  her  injury  she  ordinarily 
made  a  wage  of  $7.50  per  week.  She  was 
67  years  of  age,  but  was  a  strong  woman  at 
the  time  of  the  accident,  and  the  evidence  of 
the  idiysldan  who  treated  her  was  to  the 
effect  that  the  iniury,  on  account  of  her  age, 
was  permanent,  and  that  there  was  a  small 
fracture  of  a  bone  of  the  foot. 

She  Instituted  this  suit  in  the  Campbell 
drcolt  court  to  recover  of  the  dty  the  dam- 
ages which  she  alleged  she  had  Buffered  by 
reason  of  the  injury,  and  in  her  petition 
alleged  that  the  dty  had  negligently  failed 
to  keep  the  sidewalk,  at  the  point  of  her 
injury,  in  a  reasonably  safe  condition  for 
public  travel,  and  had  actual  knowledge  of 
its  defective  condition  previous  to  the  time 
of  her  injury,  and  a  snflldent  time  thereto- 
fore in  which  to  have  repaired  it,  and  pat 
it  in  good  condition,  and  that  by  reason  of 
Its  defectlTe  condition  she  had  suffered  the 


I  injury  complained  of.  The  dty,  by  Its  an- 
swer, traversed  the  allegations  or  negligence 
alleged  In  the  petition,  and  also  pleaded  as 
a  defense  the  contributory  negligence  of  ap- 
pellee. The  trial  resulted  In  a  verdict  for 
the  api>ellee  in  the  sum  of  $1,200  in  dam- 
ages, and  a  judgment  was  rendered  in  her 
favor  against  the  appellant  for  that  amount, 
accordingly^.  The  appdlant's  motLon  and 
grounds  for  a  new  trial  being  overruled,  it 
saved  proi>er  exceptions,  and  has  now  ap- 
pealed to  this  court 

The  grounds  for  which  a  reversal  is  urged 
are:  First.  That  the  damages  allowed  are  ex- 
cessive, and  appear  to  have  been  given  under 
the  influence  of  passion  or  prejudice.  Second. 
The  verdict  is  not  sustained  by  suffident  evi- 
denca  Third.  The  court  erred  in  giving  in- 
structions Nob.  1,  2,  3,  and  4.  Fourth.  The 
court  erred  in  refusing  to  give  an  Instruction 
offered  by  the  appellant  Fifth.  Ttie  verdict 
was  contrary  to  law,  because  the  proof  show- 
ed that  the  elevation  of  the  concrete  block 
was  not  over  an  inch  and  one-haU  or  two 
Inches.  Sixth.  Because  two  of  the  jurors 
who  tried  the  case  were  not  qualified  to  act 
as  Jurors  because  of  not  being  housekeepers. 
Seventh.  Because  of  the  misconduct  of  one 
of  the  Jurors  during  the  trial,  which  unduly 
influenced  the  Jury  to  render  a  verdict  for 
the  appellee. 

[1]  Under  the  Instructions  and  the  evidence 
in  tiie  case  the  jury  was  authorised  to  find 
for  appellee  the  value  of  her  physidan's 
services,  not  to  exceed  $25,  and  the  reason- 
able value  of  the  time  lost  by  her  while  to- 
tally incapadtated  from  working,  the  sum 
of  $7.60  per  week,  for  not  exceeding  20  weeks, 
and  then  such  sum  as  the  Jury  might  believe 
from  the  evidence  would  fairly  and  reason- 
ably compensate  her  for  such  mental  and 
physical  suffering  as  she  had  endured  or  that 
it  was  reasonably  certain  she  would  endure 
in  the  future,  and  for  the  diminution  of  her 
power  to  earn  money,  if  any,  not  t4>  exceed 
in  all  the  sum  of  $5,176,  the  amount  claimed 
in  the  petition.  While  the  amount  of  the 
damages  allowed  is  large,  and  the  Jury 
seems  to  hare  gone  to  the  full  limit  in  so  do- 
ing, but,  considering  all  the  elements  of 
damages  which  they  were  authorized  to  allow 
and  the  proof  bearing  upon  them,  it  cannot 
be  said  that  the  amount  allowed  was  so  ex- 
cessive as  to  strike  the  mind  at  first  blush 
as  having  been  superinduced  by  passion  or 
prejudice.  There  is  nothing  to  Indicate  that 
the  Jury  acted  under  the  Influence  of  any 
passion  or  prejudice  about  the  matter,  and 
there  is  no  reason  assigned  for  arriving  at 
such  condusion.  In  City  of  Richmond  v. 
Martin,  78  S,  W.  219,  2&  Ky.  Law  Rep.  1516, 
a  Judgment  t(x  $1,600,  for  Injuries  similar 
to  those  suffered  by  appellee,  was  afiirmed. 

The  second  ground  for  a  new  trial  la  not 
insisted  upon  by  counsel  in  bis  brief,  and, 
besides,  without  undertaking  to  state  the 
evidence,  further  than  what  has  already  been 
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said,  there  was  ample  evidence  If  the  Jury 
believed  It  to  support  the  verdict 

Mo  objection  is  urged  to  the  instructions 
given  by  the  court  to  the  Jury,  and  they 
seem  to  embrace  the  entire  law  of  the  case. 

[2]  The  appellant  insists  that  the  court 
erred  to  Its  prejudice  In  refusing  to  give  t^e 
instruction  offered  by  it  The  instruction  is 
as  follows: 

"The  court  instracts  the  Jury  that  the  city  of 
Dayton  ia  not  a  guarantor  of  the  safeb?  of  Pe- 
destrians upon  sidewalks.  It  is  enough  if  the 
streets  are  kept  in  a  reasonably  safe  condition 
for  those  exercising  ordinary  care  for  their  own 
safety.  There  must  be  some  point  short  of  per- 
fection that  is  not  actionable  negligence,  and  if 
the  jury  believe  from  the  evidence  that  the  eleva- 
tion of  the  cement  block  in  this  case  was  only 
an  inch  and  a  half  or  two  inches,  then  the  law  is 
for  the  defendant,  and  the  jury  should  so  find." 

The  instruction  offered,  with  the  exception 
of  the  concrete  portion  of  It  which  directs 
the  Jury  to  find  for  the  dty  If  the  elevation 
of  the  cement  block  was  only  an  Inch  and  a 
half  or  two  Inches,  are  good  at)stract  declara- 
tions of  law,  but  an  examination  of  the  in- 
structions given  by  the  court  shows  that  the 
city  was  not  required  to  keep  its  streets  In 
an  absolute  state  of  perfection,  but  only  In 
a  reasonably  safe  condition  for  use  by  pe- 
destrians ;  and,  furthermore,  that  It  was  the 
duty  of  the  appellee  In  using  the  sidewalk 
to  exercise  ordinary  care  for  her  own  safe- 
ty; and  If  the  city  exercised  ordinary  care 
to  keep  the  sidewalk  in  a  reasonably  safe 
condition  for  public  travel,  or  If  the  appellee 
failed  to  exercise  ordinary  care  for  her  own 
safety,  and  by  reason  of  that  failure  con- 
tributed, by  her  own  negligence,  to  her  in- 
Jury,  in  either  event  the  Jury  was  directed  to 
find  a  verdict  for  the  appellant.  The  law 
applying  to  cases  of  this  kind  and  to  the  de- 
gree of  care  which  a  municipal  corporation 
is  required  to  exercise  to  keep  its  streets  In 
a  reasonably  safe  condition  for  travel  is 
very  well  settled,  and  the  Instructions  In  this 
case  seem  to  fully  define  the  rights  of  eadi 
party.  City  of  Midway  v.  Lloyd,  74  8.  W. 
19S,  24  Ky.  Law  Rep.  2448;  aty  of  Louis- 
ville V.  Johnson,  69  S.  W.  803,  24  Ky.  Law 
Rep.  685;  City  of  Oovlngton  v.  Johnson,  06 
8.  W.  703,  24  Ky.  Law  Rep.  602;  City  of 
Wickllfle  V.  Moring,  68  S.  W.  041,  24  Ky. 
Law  Rep.  419;  City  of  Covington  v.  Asman, 
113  Ky.  608,  68  8.  W.  646,  24  Ky.  Law  Rep. 
415 ;  City  of  Richmond  v.  Martin,  78  S.  W. 
219,  26  Ky.  Law  Rep.  1510.  It  is  true  that  In 
Cl^  of  Covington  v.  Reiser,  137  Ky.  125,  123 
S.  W.  249,  the  defect  in  the  sidewalk  com- 
plained of  was  a  brick  elevated  three-fourths 
of  an  inch  above  the  level  of  the  sidewalk, 
and  this  court  held  that  under  the  facts  of 
that  case  all  reasonable  men  would  arrive 
at  the  conclusion  that  the  defect  was  insuf- 
ficient to  render  the  sidewalk  unsafe  for 
travel  by  any  one  exercising  ordinary  care 
for  hjs  own  safety,  and  directed  a  verdict  for 
the  city. 

In  City  of  Louisville  v.  Uebelhor,  142  Ky. 


151,  134  S.  W.  IK,  tiie  defect  complained  of 
was  in  the  street  crossing,  and  consisted  of 
a  wearing  down  of  several  inches,  at  the 
point  where  the  flagstones  Joined,  by  the 
passage  of  wagons  over  the  crossing,  and 
under  all  the  facts  of  that  case  the  court 
held  that  such  defects  as  those  were  so 
customary  that  the  street  crossing  must  be 
regarded  as  ordinarily  safe,  and  denied  a 
recovery  to  Uebelhor. 

In  City  of  Lexington  v.  Cooper,  14»  Ky. 
17,  145  S.  W.  1127,  48  L.  R.  A.  (N.  S.)  1158. 
there  was  a  niche  In  the  concrete  sidewalk  at 
the  outer  edge  of  the  pavement  2%  inches 
in  depth,  around  a  shade  tree,  and  the  court 
in  that  case,  from  all  the  facts  of  it  was  of 
the  opinion  that  there  was  no  ground  for  a 
difference  among  reasonable  meaa  as  to  the 
sidewalk  not  being  reasonably  safe  for  the 
use  of  pedestrians. 

In  City  of  LoulBvine  Vi  Haugh,  167  Ky. 
643,  163  S.  W.  1101,  where  the  defect  com- 
plained of  was  a  depression  in  the  street,  7 
Inches  in  depth,  it  was  held  that  It  was  a 
question  for  the  JniT,  under  the  evidence, 
to  determine  whether  or  not  the  street  was 
in  a  reasonably  safe  condition  for  public 
travel. 

In  City  of  Covington  ▼.  Asman,  supra,  a 
brick  in  the  pavement  had  become  loose  and 
was  removed  from  its  place,  and  the  injury 
occurred  by  the  appellee  stepping  Into  it  and 
in  that  case  this  court  held  that  It  was  a 
question  for  the  JAry  as  to  whether  or  not 
the  sidewalk  was  in  a  reasonably  safe  con- 
dition for  travel  by  persons  using  ordinary 
care  for  themselves. 

In  City  of  Covington  v.  Visse,  158  Ky. 
134,  164  S.  W.  332,  the  injury  complained 
of  by  Visse  was  his  striking  his  toe  against 
a  water  box  9  inches  In  width,  but  only  1^ 
inclies  in  height  above  the  level  of  the  side- 
walk, and  In  that  case  the  court,  referring 
to  the  opinions  wherein  a  verdict  was  direct- 
ed for  the  city  In  cases  of  slight  depressions 
in  the  sidewalk,  distinguished  it  from  them 
by  saying  that  in  that  case  the  defect  was  an 
elevation,  and  that  it  was  a  question  to  be 
submitted  to  the  Jury  as  to  whether  or  not 
the  sidewalk  was  maintained  In  a  reasonably 
safe  condition. 

It  seems  that  the  rule  is,  that  where  the 
defect  in  the  sidewalk  is  of  such  character 
that  reasonable  men  will  come  to  no  other 
conclusion,  except  that  in  spite  of  the  defect 
the  sidewalk  is  In  a  reasonably  safe  condi- 
tion for  the  travel  of  pedestrians,  who  are 
exercising  ordinary  care  for  themselves, 
there  is  then  no  evidence  of  negligence  to  be 
submitted  to  the  Jury,  and  the  court  ought 
to  direct  a  verdict  for  the  municipality,  from 
which  a  recovery  is  sought;  but  where  the 
defect  in  the  sidewalk  is.  such  that  reason- 
able men  mi^t  well  difCer  as  to  whether  a 
sidewalk  with  such  an  obstruction  in  it  was 
reasonably  safe  for  travel  by  persons  exer- 
cising ordinary  care  for  themselves,  then  it 
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la  a  question  for  tbe  Jury  and  not  for  the 
court  City  of  Covington  v.  Vlsse,  158  Ky. 
134,  1&4  S.  W.  332. 

[3]  Although  the  appellant  did  not  move 
the  court  to  direct  a  verdict  for  It,  It  in- 
sists that  the  judgment  ought  not  to  be  up- 
held, because  of  the  contributory  negligence 
of  the  appellee.  This  contributory  negligence, 
Insisted  upon,  consisted  in  appellee  falling  to 
see  and  know  of  the  defect  in  the  sidewalk. 
It  is  true  that  she  testified  to  having  traveled 
over  the  sidewalk  previous  to  the  accident, 
and  that  it  was  in  daylight,  when  she  conld 
have  seen  the  defect  if  she  had  looked  for  it, 
but  she  testifies  that  she  did  not  know  of  its 
existence,  and  that  on  the  occasion  of  the 
accident,  that  she  was  engrossed  with  the 
worry  of  having  to  move  from  her  home,  and 
that  her  attention  was  attracted  to  her 
daughters,  who  were  removing  some  of  their 
household  effects  into  the  cottage  to  whldi 
they  were  removing,  and  thus  fa.iled  to  see 
the  obstruction  at  the  time  she  tripped  and 
feU.  The  rule  established  in  this  Jurisdic- 
tion, pertaining  to  the  failure  of  a  pedestrian 
to  see  a  defect  or  obstruction  upon  the  side- 
walk, because  his  attention  was  diverted 
from  the  surface  of  the  street,  at  the  mo- 
ment when  he  encountered  the  defect,  is,  that 
it  does  not,  as  a  matter  of  law,  establish 
negligence  upon  his  part  Whether  he  was 
negligent  in  such  state  of  case  is  a  question 
to  be  determined  by  the  Jury.  City  of  Ash- 
land V.  Boggs.  161  Ky.  728,  171  S.  W.  461; 
Merchants'  Ice  &  Cold  Storage  Co.  v.  Barg- 
holt,  129  Ky.  60,  110  S.  W.  364,  33  Ky.  Law 
Bep.  488,  16  Ann.  Cas.  965 ;  City  of  Lancas- 
ter V.  Walter,  80  S.  W.  189,  25  Ky.  Law  Rep. 
2189 ;  City  of  Brownsville  v.  Arbuckle,  99  S. 
W.  239,  30  Ky.  Law  Rep.  414;  and  others. 
In  the  case  at  bar,  the  question  of  the  con- 
tributory negligence  of  appellee  was,  under  a 
proper  Instruction,  submitted  to  the  Jury. 

[4]  The  two  Jurors,  of  whom  appellant 
complains  as  not  being  competent  Jurors,  ap- 
pear to  have  possessed  all  the  statutory  qual- 
ifications, except  that  of  being  housekeepers. 
Upon  ttieir  examination,  before  being  accept- 
ed or  sworn,  neither  the  appellant  nor  any 
one  else  made  any  inquiry  of  them  upon  that 
subject  Section  2253,  Ky.  Statutes,  provides 
that  one  of  the  qualifications  for  a  Juror  is 
that  he  must  be  a  housekeeper,  but  it  also 
provides  that  the  fact  that  a  person  not  a 
housekeeper  serves  upon  a  Jury  shall  not  be 
cause  for  setting  aside  the  verdict,  nor  shall 
ccny  exception  be  taken  to  him  for  such  cause, 
after  the  Jury  has  been  sworn.  If  appellant 
had  inquired  of  these  Jurors,  upon  their  ex- 
amination for  acceptance,  as  it  had  a  right  to 
do,  it  could  have  learned  of  such  want  of 
qnaliflcations  upon  their  part   l>efore  they 


were  sworn,  and  the  court  would  have  excus- 
ed them;  but  an  objection  to  the  verdict  be- 
cause a  Juror  is  not  a  housekeeper  comes  too 
late  after  a  verdict  Combs  v.  Common- 
wealth, 97  Ky.  24,  29  S.  W.  734,  16  Ky.  Law 
Rep.  690;  Louisville  Ry.  Co.  v,  Jones,  140 
Ky.  425,  131  S.  W.  181;  Netter's  Adm'r  v. 
Louisville  Ry.  Co.,  134  Ky.  688,  121  S.  W. 
636;  L.  &  N.  R.  R.  Co.  V.  King,  161  Ky.  324, 
170  S.  W.  038. 

[S]  llie  contention  that  the  fathw  of  one 
of  the  Jurors  was  a  client  of  the  attorney 
for  the  appellee,  and  for  that  reason  the 
Judgment  ought  to  be  set  aside,  is  unavailing. 
Atdde  from  this  being  no  valid  ground  of 
objection  to  the  Juror,  It  appears  that  this 
charge  is  not  foimded,  in  fact  The  affidavit 
of  appellee's  attorney,  which  Is  not  dis- 
puted, shows  that  the  father  of  the  Juror 
had,  several  months  previous  to  the  trial, 
been  a  client  of  the  attorney,  but  at  the  time 
their  relations  as  attorney  and  client  had 
ceased. 

[S]  llie  ground  relied  upon  for  a  rever- 
sal is,  that  while  tbe  attorney  for  tbe  appel- 
lee was  making  the  final  argument  in  the 
case,  and  in  the  absence  of  the  Judge,  who 
was  temporarily  absent  in  another  room  of 
the  building,  that  one  of  tbe  Jurors  pointed  to 
hia  knee,  which  he  said  had  been  sprained 
several  weeks  previous  to  that  time,  wlien 
tbe  attorney  for  appellee  said: 

"Yes ;  and  you  will  find  that  it  will  hurt  and 
pain  for  years." 

The  Judge  not  being  present,  as  he  should 
have  been,  the  appellant  was  powerless  to 
make  any  immediate  objection  to  the  conduct 
of  tbe  Juror  or  the  attorney,  and  did  not 
make  any  objection  until  after  the  case  had 
been  submitted  to  the  Jury  and  it  had  re- 
tired for  deliberation.  We  presume  that  the 
Judge  was  present  when  the  argument  was 
finished,  and  the  case  submitted,  and  the  jury 
sent'  out  for  deliberation,  as  no  complaint  is 
made  of  anything  to  the  contrary.  The  &p- 
pellant  with  knowledge  of  what  had  trans- 
pired, did  not  make  it  known  to  the  court 
until  after  the  jury  bad  retired,  and  then 
only  desired  that  the  record  show  what  had  ' 
transpired,  and  that  it  then  objected  to  it. 
No  request  was  made  of  the  court  in  tbe  prem- 
ises, and  the  court  took  no  action  about  it. 
Tbe  appellant  did  not  request  that  the  jury 
be  withdrawn.  Xo  request  was  made  of  tbe 
court  for  a  ruling  of  any  kind,  upon  the  sub- 
ject of  the  protest  Tbe  appellant  seemed 
willing  to  take  the  chances  of  a  verdict  in  its 
favor,  with  Imowledge  of  what  it  had  com- 
plained of,  and,  having  taken  the  chances,  it 
should  not  now  complain,  because  the  ver- 
dict was  against  it  instead  of  In  its  favor. 

The  judgment  appealed  from  is  therefore 
affirmed. 
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STDDEBAEER  CORP.  07  AMERICA  T. 
MILLER. 

(Court  of  Appeals  of  Kentucky.    March  10, 
1916.) 

1.  Pbinoxfai.  and  Agent  «=s>22— Bkolaba- 
TIONB  OP  Aqknt— Admissibilitt. 

Declarations  of  an  alleged  agent  are  not 
admissible  to  show  the  fact  of  agency. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  40 ;   Dec.  Dig.  «=s>22.] 

2.  CoBPOBATiOKS  €=»607— AcnoNB  —  Pbocxss 
— Sbbviob. 

Under  Civ.  Code  Prac.  {  732,  subsec.  83, 
providing  that  the  chief  officer  or  agent'  of  a 
corporation  upon  whom  process  may  be  served 
shall  be  its  president,  vice  president,  secretary, 
or  librarian,  its  cashier  or  treasurer,  its  clerk, 
and  its  managing  agent,  service  of  process  upon 
a  sales  agent  of  a  corporation  is  Insufficient  to 
give  the  court  Jurisdicnon  over  the  company. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  |fi  1971-1974,  1976-2000 ;  Dec.  Dig. 
<8i=J507.] 

8.  Appkahakcb  «s>26  —  Affeal  —  Etfeot  on 

Insufficibnt  Pbooess. 

Where  judgment  went  against  defendant, 
though  its  motion  to  quash  the  summons  should 
have  been  sustained,  yet  after  reversal  on  ap- 
peal for  that  reason,  defendant  will  be  before 
the  court 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent.  Dig.  H  164-159;   Dec.  Dig.  «=326.] 

4.  Saues  ®=»442— Damaoks— MEAStTBE. 

In  an  action  for  damages  for  defects  in  a 
motor  car,  which  was  not  according  to  specifica- 
tions, plamtifi  cannot  recover  the  diJCerence  be- 
tween the  value  of  the  car  as  warranted  and 
its  value  with  the  defects,  and  also  sums  expend- 
ed by  him  in  attempting  to  repair  the  car, 
though  such  repairs  were  unavailing,  for  that 
would  allow  recovery  of  double  damages. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  !i  1284^1301;  Dec  Dig.  «=»442.] 

6.  EviDENCK  ^=9441  —  Pabol  Evidsncb  to 

VaBT  WbITTEN    iNSTBriCENT. 

In  an  action  for  breach  of  a  warranty, 
where  jdaintifE  sought  to  recover  on  an  oral  con- 
tract made  after  the  parties  entered  into  a  writ- 
ten contract,  evidence  of  representations  made 
to  plaintitC  before  the  written  contract  was  en- 
tered into  is  inadmissible ;  that  instmment, 
which  was  not  procured  through  fraud,  express- 
ly providing  that  all  agreements  were  incorpo- 
rated therein. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1719,  1723-1763, 1765-1846,  2030- 
2047 ;  Dec.  Dig.  «=>441 ;  Contracts,  Cent  Dig. 
{  1616.] 

Appeal  from  Circuit  Court,  McCracken 
County. 

'Action  by  T.  A.  Miller  against  the  Stnde- 
baker  Corporation  of  America  and  another. 
Prom  a  judgment  against  the  named  defend- 
ant, it  appeals.    Reversed  and  remanded. 

Wheeler  &  Hughes,  of  Faducah,  for  appel- 
lant. W.  M.  Oliver  and  W.  A.  Berry,  both  of 
Paducah,  for  appellee. 

TURNER,  J.  Appellee  in  this  action  for 
damages  alleges:  That  in  1913  he  entered  in- 
to a  contract  with  the  Studebaker  Corpora- 
tion of  America  and  C.  N.  Baker,  by  which 
he  purchased  from  them  an  automobile  of  a 
certain  make  and  description  for  the  price  of 


(1,660.  Tbtit  the  defendants  represented  to 
him  that  the  said  automobile  so  contracted 
for  was  suitable  for  use  aa  a  motor  vehicle, 
and  would  run  properly,  and  would  propel 
itself  over  the  streets  and  roads,  and  that  It 
had  certain  devices  and  attachments  whereby 
it  would  automatically  start,  and  that  said 
autcHnobile  In  all  of  its  parts  was  properly 
and  skUIfully  built  and  constructed,  of  good 
material.  That  if  the  said  automobile  had 
been  as  represented  by  the  defendants  It 
would  have  been  of  the  value  of  |1,550,  the 
price  which  the  plaintiff  paid  therefor,  but 
that  because  of  faulty  construction  and  poor 
material,  and  because  certain  devices  thereon 
would  not  work  and  because  the  motor  or 
engine  therein  did  not  have  sufficient  power 
to  propel  the  same  over  the  streets  and  roads, 
the  said  automobile  so  furnished  to  him  un- 
der the  terms  of  said  contract  was  worth- 
less. That  plaintiff,  shortly  after  the  said 
automobile  was  delivered  to  him,  demanded 
of  the  defendants  that  they  take  the  same 
back  and  furnish  him  another  meeting  the 
requirements  of  their  contract,  but  that  they 
refused  to  do  so.  That  in  addition  to  the 
price  so  paid  for  the  said  automobile  the 
plaintiff  had  been  compelled  to  lose  time  and 
incur  expense  In  trying  to  make  the  said 
automobile  work,  and  in  repairing  the  same 
so  as  it  might  serve  the  purpose  for  which 
it  was  intended,  to  the  extent  of  $500. 

The  defendants  filed  a  Joint  answer,  in  the 
first  paragraph  of  which  they  denied  in  de- 
tail the  representations  and  warranties  al- 
leged to  have  been  made  by  them  to  the 
plaintiff,  and  in  the  second  paragraph  set 
up  a  written  contract,  dated  the  26th  of  Au- 
gust, 1913,  between  the  plaintiff,  MlUer,  and 
the  defendant  C.  N.  Baker,  setting  forth  fully 
the  terms,  conditions,  and  warranties  so 
made  by  Baker,  and  state  that  said  written 
contract  embraces  the  entire  agreement  be- 
tween Miller  and  Baker,  and  that  there  la 
no  other  agreement  or  warranty,  expressed 
or  impUed,  between  the  plaintiff  and  either 
of  the  defendants.  On  the  trial  the  plaintiff 
recovered  a  verdict  and  Judgment  for  $1,000 
against  the  appellant  Studebaker  Corpora- 
tion of  America,  although  the  Jury  found  for 
the  defendant  C.  N.  Baker. 

[1-3]  The  summons  against  the  appellant 
corporation  was  served  <m  O.  N.  Baker  as 
Its  agent,  and  the  company,  without  entering 
its  appearance,  entered  a  motion  to  quash  the 
return  thereon.  The  evidence  heard  by  the 
court  on  this  motion  shows  that  all  of  the 
negotiations  looking  to  the  purchase  of  the 
car  were  between  Miller  and  Baker,  and  that 
the  former  had  no  dealing  whatsoever  with 
the  appellant,  Studebaker  Corporation  of 
America;  that  the  written  contract  between 
him  and  Baker  did  not  contain  the  name  of 
the  corporation,  and  provided  for  the  delivery 
of  the  car  to  Miller  by  Baker  and  the  pay- 
ment therefor  to  Baker;    that  he  did  pay 
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Balcer  for  tbe  car,  and  after  be  Iiad  received 
tbe  same  and  become  dlssatisfled  be  wrote 
to  tbe  company  a  letter,  and  received  an 
answer  from  It  saying  tbat  it  was  represent- 
ed In  tbat  territory  by  C.  N.  Balcer.  Tbls 
letter  waa  written  abont  six  weeks  after  the 
delivery  of  the  car  to  MlUer.  The  evidence 
farther  showed  that  Baker  was  a  dealer  who 
boagbt  cars  from  appellant  and  alone  was 
responslUe  to  it  for  tbe  purchase  price  there- 
of;  he  had  the  exclusive  right  to  sell  appel- 
lant's cars  in  a  given  territory;  that  under 
the  terms  of  the  contract  between  appellant 
and  Baker  it  waa  expressly  provided  that 
Baker  in  no  way  was  the  legal  representa- 
tive  or  agent  of  the  company,  and  liad  no  au- 
thority to  assume  any  obligation  of  any 
kind,  express  or  implied,  for  it,  or  to  bind  it 
in  any  way,  or  to  make  any  promise,  war- 
ranty, or  representation  with  respect  to 
goods,  or  in  any  other  matter ;  and  that  the 
company  should  not  be  boiind  in  any  way  by 
the  acts  or  conduct  of  Baker.  The  evidence 
that  Baker  had  said  he  was  the  agent  of  the 
appellant  corporation  was  not  conQ>etent 
against  it,  and  apparently  the  lower -court 
overruled  the  motion  to  quash  tbe  summons 
because  the  company,  six  weeks  after  the 
transactions  Involved,  had  written  to  appel- 
lee that  Baker  was  its  representative  in  that 
territory. 

■Without  going  into  what  might  be  the 
difference  between  a  "representative"  of  a 
business  corporation  and  an  "agent"  of  such 
corporation  for  the  purpose  of  serving  pro- 
cess, it  is  snfDcient  to  say  in  tbls  case  that 
the  return  shows  the  summons  to  have  been 
executed  on  tbe  Studebaker  Corporation  by 
a  delivery  of  a  copy  thereof  to  C.  N.  Baker, 
its  agent,  and  that  this  is  In  no  sense  a  com- 
pliance with  the  provisions  of  section  732, 
subsection  33,  of  the  Civil  Obde,  which  pro- 
vides that  the  chief  officer  or  agent  of  a 
corporation  upon  whom  process  may  be  serv- 
ed shall  be,  first,  its  president;  second,  its 
vice  president ;  third,  its  secretary  or  librari- 
an ;  fourth,  its  cashier  or  treasurer ;  fifth.  Its 
clerk;  and,  sixth,  its  managing  agent  As 
said  by  this  court  in  the  case  of  Toungstown 
Bridge  Co.  v.  White,  105  Ky.  278,  49  S.  W. 
36,  20  Ky.  Law  Rep.  1176: 

"The  court  can  obtain  jurisdiction  of  a  cor- 
poration only  by  service  of  process  on  some  one 
of  the  officers  named  in  subsection  33  of  section 
732  of  the  Code ;  and  in  order  to  give  the  court 
such  jurisdiction  the  return  must  at  least  show 
tliat  tbe  copy  was  delivered  to  a  person  who  held 
one  of  those  named  offices." 

It  follows,  therefore,  that  the  motion  to 
qnash  the  summons  shonld  have  been  sus- 
tained ;  but,  under  our  well-known  rule,  upon 
the  return  of  the  case  the  defendant  will 
be  before  the  court 

[4]  In  the  instruction  on  the  measure  of 
damages  the  court  authorized  a  recovery,  not 
only  for  the  dllference  between  the  value  of 
the  automobile  in  its  condition  when  deliver- 
ed to  the  plaintiff  and  what  its  value  would 
bava  been  if  it  had  been  deUvered  in  the  con- 
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dition  contracted  for,  bat  farther  authorized 
a  recovery  for  such  sums  as  might  have  been 
necessarily  expended  by  the  jplaintiff  in  pro- 
curing parts,  and  for  making  repairs  thereon 
on  account  of  defects  of  the  automobile  at 
the  time  of  its  delivery,  and  time  lost  by 
the  plaintiff  in  making  attempts  to  repair  the 
said  automobile  so  that  it  would  do  its  work 
properly.  It  will  be  thus  seen  that  the  Jury 
were  authorized  to  assess,  not  only  the  dif- 
ference in  the  value  between  the  car  as  war- 
ranted and  the  car  as  it  was  at  the  time  of 
the  sale,  but  might  find  for  the  plaintiff  in 
addition  thereto  money  expended  by  him 
thereafter,  and  time  lost  by  him  la  giving  at- 
tention to  his  own  car,  so  as  to  make  it  do 
tbe  work  for  whlcfa  It  had  beea  purchased. 

This  seems  to  us  to  authorize  the  assess- 
ment of  double  damages,  for,  If  the  plain- 
tiff's efforts  to  repair  the  car  bad  r;esulted  in 
making  it  just  as  good  as  it  liad  been  rep 
resented  to  be,  clearly  his  measure  of  dam- 
ages would  have  been  only  the  cost  of  the 
repairs;  but  as  his  efforts  were  unsuccess 
ful,  the  instrnctian  In  this  case  not  only  au- 
thorized the  jury  to  find  the  full  damages  be- 
tween -the  value  of  the  car  as  received  and 
as  it  should  have  been,  wliich  of  necessity 
embraces  all  cost  and  expense  of  putting  it 
in  the  condition  which  they  had  contracted 
for,  but  also  allows  this  cost  and  expense  to 
be  assessed  in  addition  to  the  original  ele- 
ment of  damages  which  embraced  it  Tbe 
plaintiff  would  tbas  recover,  not  only  the  full 
difference  between  the  actual  value  and  the 
value  of  the  car  If  it  had  been  as  warranted, 
but  he  would  also  recover  tbe  money  subse- 
quently expended  by  him  on  the  repairs 
which  necessarily  tended  to  lessen  the  differ- 
ence; in  other  words,  such  expenditures  by 
him  Increased  the  value  of  his  car,  which  he 
still  has,  and  which  were  necessarily  made 
for  IHs  own  benefit  and  constitute  no  element 
of  damage  in  this  acticm.  The  only  measure 
of  damage  submitted  should  have  been  the 
difference  between  the  value  of  the  car  as 
delivered  and  its  value  as  warranted. 

[S]  The  plaintifl  is  seeking  to  recover  un- 
der an  oral  contract  entered  into  on  the  8d 
of  September,  1913 ;  the  defendants  are  rely- 
ing upon  the  terms  of  a  written  contract  dat- 
ed the  26th  of  August,  1913,  and  say  that 
that  is  the  only  contract  evw  entered  into 
between  any  of  the  parties.  0nder  this  con- 
dition of  the  pleadings  the  court  permitted 
the  plaintiff  to  give  evidence  of  certain  rei»- 
resentations  made  to  Iiim  by  Baker  prior  to 
tbe  26tb  of  August  although  the  writing  in 
evidence,  dated  August  26,  1918,  expressly 
provided  that  there  were  no  understandings 
or  agreements  or  representations,  express  or 
implied,  not  therein  specified.  While  in  tbe 
reply  the  plaintiff  pleaded  that  certain  things 
were  left  out  of  the  written  contract,  either 
by  fraud  or  mistake,  the  evidence  wholly  fails 
to  show  such  to  be  tbe  case;  and  as  the 
plaintiff  Is  relying  upon  a  contract  which  was 
consummated  after  the  date  of  the  writing, 
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the  evidence  of  representations  made  to  talm 
prior  to  that  tiiue  should  not  hare  been  ad- 
mitted. In  the  absence  of  a  showing  of 
fraud  or  mistake  all  representations  prior  to 
the  writing  are  merged  In  It 

For  the  reasons  given,  the  judgment  is  re- 
versed, with  directions  to  grant  appellant  a 
new  trial,  and  for  further  proceedings  con- 
sistent taerewltlL 


MONONGAHELA  RIVER  CONSOL.  COAli  & 
COKE  CO.  V.  LANCASTER'S  ADM'R. 

(Court  of  Appeals  of  Kentucky.    March  8, 
1916.) 

1.  Collision  «=»14&—Ni!Guoenc»— Question 

FOB  JUBT. 

In  an  action  for  the  death  of  plaintiff's  in- 
testate from  the  alleged  negligence  of  defendant's 
servants  in  so  operating  its  towing  steamboat  as 
to  collide  with  and  overturn  a  skiff  in  which  in- 
testate was  crossing  the  river,  evidence  held  to 
make  defendant's  negligence  and  decedent's  con- 
tributory negligence  questions  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Collision, 
Cent.  Dig.  {{  149,  299-501,  309,  310;  Dec.  Dig. 
«=>149.] 

2.  Appeal  and  Ebbob  «=s>1001— CoNCiitrsivB- 
NJCBB— Veemct. 

A  verdict  must  be  accepted  as  conclusive 
of  the  rights  of  litigants,  where  the  court  can- 
not say  that  it  is  not  supported  by  or  is  flagrant- 
ly against  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  3922,  3928-3934;  Dec.  Dig. 
<S=»1001.] 

3.  Collision    ^=>90—NEaLiOENCE— Lookout. 

The  defendant's  knowledge  of  the  use  of  the 
river  at  that  point  by  small  boats  imposed  on 
those  in  diarge  of  its  towing  steamboat  the  du- 
ty of  anticipating  the  presence  of  boats  on  the 
river  and  of  maintaining  a  lookout  for  them,  and 
of  running  at  such  a  reasonable  speed,  and  with 
proper  signals  of  its  approach  as  would  give  the 
occupants  of  such  boats  opportunity  to  avoid  col- 
lision with  the  steamboat 

[Ed.  Note. — For  other  cases,  see  Collision, 
Cent  Dig.  iS  181-186,  196;    Dec.  Dig.  <g=»90.] 

4.  Collision  €=»121— Injuby  to  Thibd  Peb- 

SON — AlXEOATlON  OF  DuB  CABE. 

In  such  case,  the  plaintiff  was  not  required 
to  allege  or  prove  that  the  decedent  was  not 
negligent,  as  that  was  a  matter  of  defense,  and 
defendant  was  bound  to  allege  and  prove  that 
decedent  was  guilty  of  contributory  negligence, 
but  for  which  he  would  not  have  been  killed. 

[Ed.  Note. — For  other  cases,  see  Collision, 
Cent  Dig.  f  256;   Dec.  Dig.  <8=»121.] 

5.  Collision  «=3lOt— Injubt  to  Thibd  Peb- 
SONB  —  Contbibtjtobt  Negligence  —  Pbe- 
suMPTioN  and  Bubden  of  Pboof. 

In  such  case,  neither  negligence  nor  contrib- 
utory negligence  would  be  presumed,  but  was  re- 
quired to  be  shown  by  proof  of  the  acts  consti- 
tuting it,  or  of  the  facts  from  which  it  might 
legitimately  be  inferred. 

[Ed.  Note.^For  other  cases,  see  OoUision, 
Dec.  Dig.  <S=»104.] 

6.  Nboligenoe  <&=>136  —  Contbibutobt  Nkg- 
LiOENCE — Question  fob  Jubt. 

Where  the  facts  showing  contributory  neg- 
ligence are  admitted  or  uncontradicted,  the  trial 
court  may,  as  a  matter  of  law.  peremptorily  in- 
struct the  jury  that  such  contributory  negligence 
will  prevent  a  recovery ;  but,  where  the  facts  re- 
lied on  f<>  show  contributory  negligence  are  dis- 


puted or  the  evidence  Is  contradictory,  the  qaes- 
tion  Is  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §(  277-363 ;  Dec.  Dig.  «=3l36.] 

7.  Collision  ^995— Injubt  to  Thibd  Peb- 

BON— NegligknoEt-LiAbt  Cleab  Chance. 
Even  if  it  conclusively  appeared  from  the 
evidence  that  the  act  of  decedent  in  attempting 
to  cross  in  front  of  defendant's  towing  steam- 
boat with  his  skiff  after  discovering  its  presence 
was  prima  facie  negligent,  defendants,  notwith; 
standing,  would  be  liable  for  his  death  it.  after 
discovering  his  peril,  its  servants  in  charge  of 
its  towing  steamboat  might  or  could,  by  the  ex- 
ercise of  ordinary  care,  have  prevented  his  death. 

[Ed.  Note.— For  other  cases,  see  Collision, 
Cent  Dig.  H  200-202 ;  Dec  Dig.  «=>95.] 

8.  Collision  «=>90— Navioablx  Watebs  «=» 
1— Right  of  Navigation. 

The  Ohio  river  is  a  navigable  stream  and 
public  highway  by  common  right  upon  which 
plaintiffs  intestate,  crossing  in  his  sldff,  had  an 
equal  right  of  navigation  with  defendant's  tow- 
ing steamboat 

[Ed.  Note.— For  other  cases,  see  Collision, 
Cent  Dig.JS  181-186,  196;  Dec.  Dig.  (&=>90; 
Navigable  Waters,  Cent  Dig.  U  5-16 ;  Dec  Dig. 

9.  Death  ®=»35  —  Action  —  Jubisdiction  of 
State  Ooubt. 

The  clause  of  the  federal  Judiciary  Act  of 
1789  (Act  Cong.  Sept  24,  1789,  c.  20,  J  9,  1 
Stat  76),  saving  to  suitors  of  civil  cases  in  ad- 
miralty and  maritime  jurisdiction  a  common-law 
remedy  where  the  common  law  is  competent  to 
give  it,  leaves  with  the  courts  of  Kentucky  jnris- 
diction  to  try  cases  for  the  negligent  or  wrongful 
killing  of  persons  by  collision  of  boats  on  the 
Ohio  river,  in  view  of  Const.  (  241,  giving  a 
right  of  action  for  the  negligent  or  wrongi^l 
killing  of  any  person. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  §  50;   Dec.  Dig.  <6=»35.] 

10.  Collision  $=395— Nboligenoe. 
Plaintif  s  intestate,  crossing  the  Ohio  river 

in  his  skiff,  and  defendant's  towing  steamboat 
were  required  to  exercise  ordinary  care  under 
the  circumstances;  and  it  was  only  necessary 
for  plaintiff,  in  order  to  recover,  to  show  that 
defendant's  servants  were  negligent  in  the  op- 
eration of  its  steamboat,  or  in  failing  to  rescue 
intestate  from  the  water  after  a  collision,  and 
that  such  negligence  resulted  in  his  death. 

[lid.  Note. — For  other  cases,  see  Collision, 
Cent  Dig.  §{  200-202;    Dec.  Dig.  ®=995.] 

11.  Tbial  «=3260— Requested  iNSXBUcnoNS 
— Given  Instructions. 

Requested  instructions  were  properly  refus- 
ed, where  those  given  contained  all  the  matter 
required  for  the  jury's  guidance  in  reaching  a 
verdict 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  651-6B9 ;    Dec.  Dig.  «=>2e0.] 

12.  Appeal  and  Ebbob  iS=9499— Misconduct 
OF  Oounbei^-Objeoiion. 

Alleged  njisconduct  of  counsel  in  argument 
as  to  which  the  record  failed  to  show  any  objec- 
tion at  the  time,  or  any  request  to  the  court  to 
pass  upon  the  competency  of  such  argument 
was  not  properly  presented  for  review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  2295-2298;  Dec.  Dig.  «=» 
499.] 

13.  Tbial  «=3l21— Misconduct  of  Counsel 
— Abgument. 

In  an  action  for  the  death  from  the  alleged 
negligence  of  those  in  charge  of  defendant's  tow- 
ing steamboat  in  colliding  with  intestate's  skiff, 
where  the  captain  admitted  that  he  was  trying 
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to  overtake  and  pa»  another  steamboat,  and 
there  was  other  testimony  that  the  defendnnt 
steamboat  was  running  at  her  highest  speed, 
the  atatement  of  plaintiff's  counsel  in  argament 
that  the  steamers  were  racing  was  warranted  by 
the  evidence. 

lEd.  Note.— For  other  coses,  see  Trial,  Cent. 
Djg.  !S  294-298,  300;   Dec.  Dig.  «=»121.] 

Appeal  from  Circuit  Court,  Greenup  County. 

Action  by  Arthur  Lancaster's  administra- 
tor against  tbe  Monoogahela  River  Consoli- 
dated Coal  &  Coke  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.    Affirmed. 

C.  H.  Stephens,  of  Cincinnati,  Ohio,  and 
EL  B.  Fullerton,  of  Greenup,  for  appellant 
Thomas  £).  Nickel,  of  Oreenup,  S.  S.  WUlUs,  of 
Ashland,  Theo.  K.  B^ink,  of  Portsmouth, 
Ohio,  and  R.  D.  Davis,  of  Ashland,  for  ap- 
pellee. 

SETTTLE!,  J.  This  is  an  appeal  from  a 
Judgment  of  the  Greenup  circuit  court  enter- 
ed upon  a  verdict  awarding  the  appellee,  C. 
W.  Kldd,  as  administrator  of  the  estate  of 
Arthur  Lancaster,  deceased,  $1,800  damages 
against  the  appellant  corporation,  Mononga- 
bela  River  Consolidated  Coal  &  Coke  Compa- 
ny, for  the  death  of  his  Intestate,  alleged  to 
have  resulted  from  the  negligence  of  the  ap- 
pellant's servants  in  so  operating  its  steam- 
boat Alice  Brown  on  the  Ohio  river  as  to  suf- 
fer it  to  collide  with  and  overturn  a  skifT  or 
"John-boat,"  In  which  the  Intestate  was  cross- 
ing the  river,  and  thereby  drown  him  and 
cause  bis  death.  The  acts  of  negligence  at- 
tributed to  the  appellant  are  contained  in  the 
following  allegations  of  the  petition: 

"Plaintiff  states  that  while'  his  decedent,  Ar- 
thur Lancaster,  was  crossing  the  Ohio  river  in 
a  rowboat  at  a  point  between  Portsmouth,  Ohio, 
and  Sonth  Portsmouth,  in  Greenup  county,  Ky., 
the  defendant  company,  by  its  agents  and  serv- 
ants, carelessly  and  negligently  caused  the  death 
of  Arthur  Lancaster  by  mnning  into  him  and 
causing  bis  rowboat  to  sink,  and  by  negligently 
and  carelessly  causing  him  to  be  run  over  and 
drowned  in  the  said  Ohio  river,  and  negligently 
and  carelessly  fiiiling  to  rescue  him  after  he  had 
been  carelessly  and  negligently  thrown  into  the 
said  river." 

The  appellant's  answer  denied  the  acts  of 
negligence  alleged  In  the  petition,  and  plead- 
ed contributory  negligence  on  the  part  of  the 
decedent,  Lancaster,  and  the  latter  plea  was 
denied  by  reply.  Of  the  numerous  groimds 
relied  on  by  appellant  for  a  new  trial  in  the 
court  below,  only  the  following  are  urged  for 
a  reversal  of  tbe  Judgment:  Error  of  the 
circuit  court:  (1)  In  refastng  a  peremptory 
Instruction  directing  a  verdict  for  appellant ; 
(2)  in  instructing  the  Jury;  (3)  In  refusing 
instructions  offered  by  appellant;  (4)  mis- 
conduct of  counsel  in  argument  to  the  Jury. 

[1-3]  Lancaster  was  drowned  about  5 
o'clock  p.  m.  September  10,  1913,  while  cross- 
ing the  Ohio  river  in  a  boat  propelled  with 
double  oars,  called  a  "John-boat,"  returning 
from  Portsmouth,  Ohio,  where  he  worked,  to 
South  Portsmouth,  Ky.,  where  be  resided. 
Portsmouth  is  a  city  of  28,000  population, 
South  Portsmouth  a  town  of  800  population. 


A  ferryboat  is  operated  between  the  two 
places,  but  aa  many  as  100  persons  cross  tbe 
Ohio  river  from  each  to  the  other  In  boats 
or  skiffs  every  day.  The  decedent  was  of 
the  latter  number.  He  was  a  brick  mason 
and  would  leave  his  home  in  South  Ports- 
mouth early  In  the  morning,  cross  tbe  river 
In  his  boat  to  Portsmouth,  and  return  there- 
in to  South  Portsmouth  about  5  o'clock  In  the 
afternoon  or  evening.  On  the  evening  of  the 
accident  resulting  in  his  death  be  was  re- 
turning to  his  home  at  the  usual  time,  and 
when  at>out  halfway  across  the  river  appel- 
lant's steamboat,  Alice  Brown,  towing  17 
barges,  ran  into  and  overturned  his  boat, 
causing  him  to  be  thrown  into  the  water, 
drawn  under  the  barges,  and  drowned. 

According  to  appellee's  evidence  tbe  dece- 
dent, in  crossing  tbe  river  and  using  the  pair 
of  oars  by  which  bis  boat  was  propelled,  had 
to  row  with  his  back  in  the  direction  tbe  boat 
was  goings  this'  being  the  customary  method 
of  rowing  such  a  boat  and  neaessary  In  its 
operation.  While  thus  rowing  and  unaware 
of  tbe  presence  of  tbe  Alice  Brown  on  tbe 
river,  he  approached  and  met  another  steam- 
boat called  the  A.  B.  Bndd,  also  towing  a 
number  of  barges.  This  boat,  which  was 
going  up  the  river,  though  plainly  seen  by 
the  decedent,  bad  so  remained  between  him 
and  tbe  Alice  Brown  from  the  time  be  left 
the  Ohio  shore  as  to  psevent  bim  from  seeing 
tbe  latter  until  tbe  A.  B.  Budd  had  passed 
him,  and  it  was  too  late  for  blm  to  get  out 
of  the  way  of  tbe  Alice  Brown,  which  had, 
tor  some  time,  been  following  and  trying  to 
pass  the  A.  B.  Budd.  Finding  himself  thus 
situated  In  front  of  the  Alice  Brown,  tbe 
barges  In  front  of  wliicb  were  yet  at  a  dis- 
tance of  200  yards  or  more  from  tbe  A.  B. 
Budd,  and  being  unable  by  going  back  to-, 
ward  tbe  Ohio  shore  to  get  out  of  her  way, 
the  decedent  adopted  what  several  of  appel- 
lee's witnesses  testified  was  apparently  the 
safest  means  of  escape,  viz.,  he  attempted  to 
continue  across  her  course  by  rapidly  pro- 
ceeding toward  the  Kentucky  shore,  in  doing 
which  bis  boat  was  struck  and  overturned  by 
one  of  the  barges  towed  by  tbe  Alice  Brown, 
which  threw  him  into  tbe  water  and  caused 
his  death.  Appellee's  evidence  also  strongly 
conduced  to  prove  that  though  burdened 
with  the  numerous  barges  she  bad  in  tow,  the 
Alice  Brown  had  on  a  foil  head  of  steam; 
was  going  at  full  and  a  dangerous  rate  of 
speed  in  order  to  pass  the  A  B.  Budd;  that 
no  signal  was  given  by  her  whistle  in  ap- 
proaching or  passing  the  A.  B.  Budd,  or 
lookout  maintained  for  small  boats  known 
to  be  crossing  tbe  river  at  that  time  of  day 
between  the  two  towns  mentioned;  furttaer- 
more,  that  those  in  charge  of  the  Alice 
Brown,  after  discovering  the  decedent's  peril, 
could,  by  tbe  exercise  of  ordinary  care,  have 
stopped  her  in  time  to  prevent  the  collision 
with  his  boat,  and  also  to  save  his  life  after 
the  collision,  but  failed  to  do  so. 

Although  appellant's  evidence  differed  from 
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tliat  of  ai^eUee  as  to  most  of  the  issues  of 
fact  made  by  the  pleadings,  It  was  not  con- 
Tlndng  aa  to  Its  serrants  in  charge  of  the 
Alice  Brown  giving  any  signal  of  its  ap- 
proach to  the  place  of  the  accident,  or  con- 
tradictory of  that  of  appellee  as  to  the  tin- 
nsnal  speed  of  the  boat,  or  that  it  was  given 
snch  speed  to  enable  it  to  imss  the  A.  B. 
Bndd.  Nor  did  it  materially  contradict  that 
of  appellee  as  to  the  free  use  of  the  Ohio 
river  at  the  place  of  the  accident  by  numer- 
ous small  boats  at  that  time  of  the  day  and 
the  familiarity  of  appellant's  serrants  there- 
with. Appellant's  evidence  did,  however, 
strongly  conduce  to  prove  that  the  crew  of 
the  Alice  Brown  did  not  see  the  decedent  or 
discover  his  peril  in  time  to  prevent  the 
barge  towed  by  the  Alice  Brown  from  strik- 
ing and  overturning  his  boat,  and  that,  after 
discovering  the  boat  had  been  overturned, 
they  made  every  efTort  possible  to  save  the 
decedent's  life,  by  promptly  lowering  a  yawl 
as  soon  as  the  boat  oonld  be  stopped,  and 
manning  and  causing  it  to  be  rowed  with  all 
possible  dispatch  to  where  he  was  thrown 
into  the  water,  for  the  purpose  of  rescuing 
him,  but  without  being  able  to  do  so.  Ap- 
pellant also  introduced  evidence  to  the  effect 
that  the  decedent's  death  was  caused  by  his 
own  negligence  in  failing  to  maintain  a  look- 
oat  for  the  Alice  Brown  and  in  attempting  to 
cross  in  front  of  the  barges  she  was  towing, 
when  the  use  of  ordinary  care  would  have 
enabled  him  to  know  that  they  were  too  close 
to  his  boat  for  him  to  do  so  without  a  colli- 
sion, and  that  this  negligence  so  contributed 
to  bis  death  that,  but  for  same,  it  would  not 
have  occurred. 

From  what  lias  been  said  of  the  evidence 
it  will  readUy  be  seen  that  It  required  the 
submission  of  the  case  to  the  Jury,  and  their 
verdict  must  be  accepted  as  conclusive  of 
the  rights  of  the  litigants,  as  we  are  unable 
to  say  that  it  is  unsupported  by  or  is  fla- 
grantly against  the  evidence. 

It  is,  however,  insisted  for  appellant  that 
the  trial  court  should  have  peremptorily  di- 
rected a  verdict  for  it:  First,  l>ecause  of  a 
failure  of  proof  as  to  appellant's  negligence ; 
second,  because  of  the  decedent's  contribu- 
tory negligence.  The  first  of  these  conten- 
tions we  have  already  shown  to  be  unsound; 
but,  in  elaboration  of  our  view  thereof,  it 
may  further  foe  said  that  such  negligence  on 
the  part  of  appellant's  servants  Is  shown  by 
proof  of  their  failure  to  maintain  a  proper 
lookout  from  the  Alice  Brown  for  boats  that 
they  knew  were  accustomed  to  l>e  crossing 
the  Ohio  river  at  the  time  and  place  of  the 
accident,  in  their  failure  to  give  any  warning 
of  the  coming  of  the  boat,  and  also  in  the 
unusual  speed  at  which  they  were  running  it 
Such  an  amount  of  travel  at  the  point  in 
question  put  upon  those  in  charge  of  the 
Alice  Brown  the  duty  of  anticipating  the 
presence  of  boats  and  their  occupants  on  the 
river  and  of  maintaining  a  lookout  for  them 
and  ao  operating  the  boat  and  tow  at  such  a 


reasonable  rate  of  speed  and  with  proper 
signal  of  its  coming  as  would  give  occupants 
of  such  boats  an  opportunity  to  avoid  colli- 
sion with  the  boat  and  tow.  It  being  appar- 
ent from  the  evidence  that  the  decedent^s 
view  of  the  Alice  Brown  and  Its  tow  was  all 
the  while  obstructed  by  the  A.  B.  Budd, 
until  the  latter  had  passed  him,  and  that 
there  was  no  signal  from  the  Alice  Brown  to 
notify  blm  of  its  approach,  he  was  not  aware 
of  its  presence  until  he  was  passed  by  the 
A.  B.  Budd ;  and,  upon  discovering  the  Alice 
Brown,  and  being  unable  to  back  his  boat  out 
of  her  way,  he  immediately  increased  his 
speed  in  the  attempt  to  escape  the  collision 
by  crossing  the  intervening  space  in  front  of 
her.  There  is  grreat  contrariety  of  evldoics 
as  to  whether  the  Alice  Brown,  after  her 
crew  discovered  the  peril  of  the  decedent, 
could  have  been  stopped  in  time  to  prevent  a 
collision  with  his  boat,  but  none  as  to  the 
fact  that  no  attempt  was  made  by  those  in 
charge  to  stop  het  before  the  collision  oc- 
curred. According  to  the  evidence,  however, 
if  she  had  been  running  at  a  reasonable  and 
the  customary  si)eed,  she  might  have  been 
stopped  in  time  to  have  prevented  the  colli- 
sion; and  it  is  highly  probable  that  if  her 
whistle  had  been  sounded  before  the  dece- 
dent was  passed  by  the  A.  B.  Budd,  the 
warning  would  have  prevented  him  from 
putting  himself  in  the  place  of  danger  follow- 
ing the  passing  of  the  A.  B.  Budd. 

[4,  S]  With  respect  to  appellant's  second 
contention  it  may  be  said  that  appellee,  waa 
not  required  to  allege  or  prove  that  the  de- 
cedent was  not  guilty  of  contributory  neg- 
ligence, nor  is  either  negligence  or  contrib- 
utory negligence  to  be  presumed.  Each  must 
be  shown  by  proof  of  the  acts  constituting  it, 
or  of  the  facts  from  which  it  may  legitimate- 
ly be  inferred.  Contributory  negligence  is  a 
matter  of  defense,  and  the  law  placed  upon 
appellant  the  duty  of  alleging  and  proving 
that  the  decedent  was  guilty  of  contributory 
negligence,  but  f<Hr  which  he  would  not  have 
been  killed. 

[a]  Where  tiie  fbcts  showing  contributory 
negligence  are  admitted  or  nncontradicted, 
the  trial  court  may,  as  a  matter  of  law,  per- 
emptorily Instruct  the  Jury  that  such  ccffi- 
tributory  negligence  will  prevent  a  recovery 
by  the  plaintiff;  but  where  the  facts  relied 
on  to  show  contributory  negligence  are  dis- 
puted, or  the  evidence  is  contradictory,  the 
matter  must  be  left  to  the  decision  of  the 
Jury. 

[7]  Even  if  it  conclusively  appeared  from 
the  evidence  that  the  act  of  the  decedent.  In 
attempting  to  cross  in  front  of  the  Alice 
Brown  after  discovering  its  presence,  was 
prima  facie  negligent,  appellant,  notwith- 
standing such  negligence  of  the  decedent, 
would  still  be  liable  for  bis  death  if,  after 
discovering  his  perU,  its  servants  in  charge 
of  the  Alice  Brown  might  or  could,  by  the 
exercise  of  ordinary  care^  have  prevented  hli 
death. 
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So,  for  the  reasons  Indicated,  It  was  that 
province  of  the  Jniy  In  this  case  to  determine, 
not  only  whether  the  appellant  was  gnilty  of  I 
negligence,  but  also  whether  the  decedrat,  | 
under  all  the  circumstances  attending  his 
death,  as  shown  by  the  evidence,  was  gnilty 
of  such  contributory  negligence  as  ought  to 
have  prevented  a  recovery  by  bis  administra- 
tor of  damages  for  his  death.    Tbe  determina- 
tion of  these  questions  was  propwly  left  to 
them  by  the  instructions  given  in  the  case. 

[B]  The  Ohio  river  is  a  navigable  stream 
and  public  highway  of  common  right,  upon 
which  tbe  decedent  in  his  little  boat  bad 
equal  right  of  navigation  with  the  steamboat 
Alice  Brown.  16  Am.  &  Eng.  Bn&  of  Law, 
236.  In  Genesee  Chief  v.  Fltzhugh,  12  How. 
443.  13  I*.  Ed.  1068,  it  was  held  that: 

"It  is  the  ^uty  of  every  steamboat  to  keep  a 
trustworthy  person  employed  as  a  lookout;  and 
if  there  be  none  such,  additional  to  tbe  helms- 
man, or  if  he  was  not  stationed  in  proper  place, 
or  not  vigilantly  employed  in  his  da^,  it  must  be 
regarded  as  prima  iaae  evidence  that  the  colli- 
Bion  was  the  fault  of  the  steamboat"  Mononn- 
hela  Con.,  etc.,  Co.  v.  Schinnerer,  196  Fed.  379, 
117  a  C.  A.  l93. 

In  29  Cyc.  804,  the  law  is  thus  stated: 

"Where  water  la  navigable,  whether  or  not 
within  the  ebb  and  flow  of  the  tide,  the  public 
have  a  common  right  to  use  it  for  navigation  as 
a  public  highway,  without  any  legislative  dec- 
laration that  it  is  a  public  highway." 

In  Warner  v.  Ford  Lbr.  ft  Mfg.  Co.,  123 
Ky.  103,  93  S.  W.  650,  29  Ky.  Law  Rep.  527, 
12  li.  R.  A.  (N.  S.)  667,  we  said : 

"The  public,  for  purposes  of  navigation,  is  en- 
titled to  tbe  free  and  undisturbed  use  of  every 
part  of  the  stream  from  bank  to  bank,  and  of 
such  accessibility  with  respect  to  the  stream  as 
to  render  it  capable  of  navigation  by  boats  or 
the  floating  of  logs ;  and  this,  without  regard  to 
whether  any  part  of  the  stream  is  occupied  by 
booms."  Williamsburg  Boom  Co.  v.  Smith,  84 
Ky.  374,  1  S.  W.  765,  8  Ky.  law  Rep.  369. 

[I]  In  Johnson  v.  Westerfleld,  143  Ky.  16, 
135  8.  W.  425,  we  held  that  the  clause  of  the 
federal  Judiciary  Act  of  1789,  saving  to  suit- 
ors of  civil  cases  in  admiralty  and  maritime 
jurisdiction  a  common-law  remedy  where  the 
common  law  is  competent  to  give  it,  leaves 
with  tbe  courts  of  Kentucky  the  Jurisdiction 
to  try  cases  for  tbe  negligent  or  wrongful 
tdUing  of  persons  by  collision  of  boats,  such 
action  being  authorized  by  section  241  of  the 
state  Constitution.  Stewart  v.  Harry,  3 
Bush,  438;  Broadwell  y.  Swlgert  et  al.,  7  B. 
Uon.  39,  45  Am.  Dec  47;  Inman,  Gale,  etc., 
r.  Funk,  7  B.  Mon.  638,  46  Am.  Dec.  626; 
U  &  N.  B.  Co.  T.  Jobnson,  161  Ky.  824,  171 
8.  W.  847 ;  Scbulte  ▼.  L.  &  lir.  B.  Co.,  128  Ky. 
628,  108  S.  W.  941,  83  Ky.  Law  Rep.  81;  L. 
&  N.  B.  R.  Co.  v.  Roth,  180  Ky,  769,  114  S. 
W.  264;  a,  N.  O.  &  T.  P.  Ry.  Ca  r.  Harrod, 
132  Ky.  445,  116  S.  W.  699 ;  L.  &  N.  R.  Ca 
V.  Lynch,  137  BCy.  696,  126  S.  W.  362. 

This  case  is  to  be  determined,  therefore, 
by  tbe  same  general  principles  which  govern 
travelers  upon  the  highway;  and,  this  being 
so,  the  relative  size  or  power  of  tbe  boats 
Is  ct  little  consequence  in  the  conslderatton 
of  tbe  case. 


[10]  The  law  imposed  upon  the  parties  tbe 
duty  to  exercise  ordinary  care  under  tbe 
circumstances,  and  It  was  only  necessary 
for  the  administrator  to  prove  that  the  ap- 
pellant's servants  in  charge  of  the  Alice 
Brown  were  negligent  In  the  operation  there- 
of, or  in  failing  to  rescue  the  decedent  from 
tbe  water,  and  that  such  negligence  resulted 
in  his  death.  It  was  not  incumbent  upon  the 
administrator  to  prove  that  the  decedent  was 
exercising  ordinary  care  for  his  own  safety 
at  the  time  of  his  death;  but,  In  view  of 
appellant's  defense  that  he  was  not  exercis- 
ing such  care,  it  was  Incumbent  upon  it  to 
make  out  such  defense  by  tbe  evidence.  It 
fallows  from  wbat  has  been  said  that  there 
was  no  error  In  tbe  trial  court's  refusal  of 
tbe  peremptory  instruction  asked  by  appel- 
lant 

In  our  opinion,  tbe  objections  made  by  tbe 
appellant  to  tbe  instructions  are  wholly  with- 
out merit  In  order  that  it  may  be  seen 
with  what  correctness  and  clearness  the  in- 
structions stated  all  the  law  applicable  to 
tbe  case,  we  copy  them  in  the  opinion: 

"No.  1.  The  court  instrucU  tbe  jury  that  it 
was  the  duty  of  the  persons  in  charge  of  the 
towboat  of  the  defendant  Monongahela  River 
Consolidated  Coal  &  Coke  Company,  as  it  passed 
up  the  Ohio  river  between  Portsmouth,  Ohio, 
and  South  Portsmouth,  Ky.,  at  tbe  time  men- 
tioned in  the  evidence,  to  have  the  said  boat 
Alice  Brown  and  its  tow  under  reasonable  con- 
trol and  to  keep  a  lookout  ahead  to  avoid  col- 
lision with  persons  that  were  using  the  river 
for  passage,  and  to  exercise  ordinary  care  to 
prevent  coming  into  collision  with,  or  injuring, 
such  persons;  and,  if  you  sbaU  believe  from 
the  evidence  that  the  persuns  in  charge  of  de- 
fendant's said  boat  negligently  failea  to  per- 
form these  duties,  or  any  of  them,  and  that  by 
reason  thereof  the  plaintUTs  intestate,  Arthur 
Lancaster,  came  in  collision  with  the  defend- 
ant's tow  and  as  a  result  thereof  was  thrown 
into  the  river  end  drowned,  then  the  law  is  for 
the  plaintiff,  and  you  should  find  for  him  ench 
sum  in  damages  as  you  may  believe  and  find 
from  tbe  evidence  will  reasonably  compensate 
the  estate  of  the  decedent,  Arthur  Lancaster, 
for  the  destruction  of  his  power  to  earn  money, 
not  exceeding  the  sum  of  $3,000,  the  amount 
claimed  in  the  petition. 

"No.  2.  The  jury  are  further  instructed  that, 
although  they  may  believe  and  find  from  the 
evidence  that  upon  the  occasion  in  question  the 
decedent,  Arthur  Lancaster,  was  himself  negli- 
gent, and  that  his  negligent  acts  or  conduct 
caused,  or  contributed  to  cause  or  bring  about, 
the  accident  and  his  injary,  yet,  if  the  jury 
shall  further  believe  and  find  from  the  evidence 
that  the  servants  or  employes  of  defendant  in 
charge  and  control  of  its  towboat,  Alice  Brown, 
upon  the  occasion  in  question,  after  obtaining 
knowledge  of  the  peril  or  danger  of  the  decedent 
from  said  towboat  or  its  barges,  if  they  did 
so,  could,  by  the  exercise  of  ordinary  care  and 
diligence  on  their  part  and  with  the  means  at 
their  command,  have  rescued  the  decedent  or 
prevented  him  from  drowning,  then  and  in  this 
event  it  was  their  duty  to  do  so,  and  if  the  jury 
shall  believe  and  find  from  the  evidence  that 
said  servants  or  employes  of  defendant  negli- 
gently failed  to  exercise  such  care  and  diligence 
after  discovering  the  peril  or  danger  of  decedent, 
and  by  reason  and  as  the  proximate  result 
thereof  decedent  was  drowned,  then  and  in  this 
event  the  law  is  for  plsintiff,  and  the  jury 
should  so  find  and  fix  his  damages  as  indicated 
in  instruction  No.  1. 

"Na  &  The  jury  are  instructed  that  unless 
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they  shall  believe  and  find  from  the  evidence 
as  indicated  in  the  first  or  second  instructions, 
then  and  in  this  event  the  law  is  for  defend- 
ant, and  they  should  return  a  verdict  for  it. 

"No.  4.  The  jury  are  further  instructed  that 
it  was  the  duty  of  the  decedent,  Arthur  Ijancas- 
ter,  in  using  the  Ohio  river  on  the  occasion  in 
question  as  a  passway,  to  exercise  such  care  as 
may  be  usually  expected  of  an  ordinarily  pru- 
dent person  under  like  or  similar  circumstances 
to  those  shown  to  exist  in  this  case  by  the  proof 
to  learn  of  the  coming  of  the  steamer  Alice 
Brown,  and  to  keep  out  of  its  way  and  avoid  In- 
jury therefrom,  or  the  boats  or  barges  it  was 
towing;  and,  if  the  jury  shall  believe  and  find 
from  Uie  evidence  that  the  decedent  on  the  occa- 
sion in  question  failed  to  exercise  audi  care  for 
his  own  safety,  and  but  for  such  failure  on  bis 
own  part,  if  any  there  was,  he  would  not  have 
been  struck,  run  over,  or  Injured  b^  said  boat 
or  its  tow  of  barges,  then  and  in  this  event  the 
law  is  for  the  defendant,  and  the  jury  should 
fiind  for  it,  although  they  may  believe  from  the 
evidence  the  defendant  was  negligent  in  any 
or  all  the  respects  indicated  in  instruction  No. 
1,  and  that  such  negligent  conduct  on  its  part, 
if  any  there  was,  contributed  to  cause  or  bring 
about  the  injury  and  death  of  decedent. 

"No.  5.  The  jury  are  instructed  that  the 
phrase  'ordinary  care,'  as  used  and  meant  in 
these  instructions  and  as  applied  to  both  the  de- 
fendant company  and  the  decedent,  Arthur  Lan- 
caster, is  that  degree  of  care,  or  such  care,  as 
an  ordinarily  prudent  person  engaged  in  like  or 
similar  business,  occupation,  or  employment 
would  ordinarily  exercise  under  the  same  or 
similar  circumstances  to  those  shown  to  exist  in 
this  case  by  the  proof;  and  the  words  'negli- 
gent' and  'negligently.'  as  nsed  and  meant  in 
these  instructions  and  as  applied  both  to  de- 
fendant and  the  decedent,  is  the  failure  to  exer- 
cise ordinary  care  as  defined  in  this  instruction." 

[11]  The  Instructions  offered  by  appellant 
were  properly  refused.  With  slight  change 
In  phraseology,  some  of  them  might  have  been 
made  to  correctly  state  the  law,  bat  none  of 
them  was  necessary,  as  those  given  by  tbe 
court  contained  all  the  law  required  for  the 
guidance  of  the  jiiry  in  arriving  at  a  verdict 

[12]  Appellant's  complaint  as  to  the  mis- 
conduct of  appellee's  connsel  in  argument  to 
the  Jury  Is  without  force,  in  view  of  the  rec- 
ord's failing  to  show  that  objection  was 
made  to  it  at  the  time  by  appellant's  counsel, 
or  that  the  court  was  called  on  to  pass-  upon 
the  competency  of  the  argument  constituting 
the  alleged  misconduct  complained  of.  An 
order  seems  to  have  been  entered  at  the  in- 
stance of  appellant's  counsel,  after  the  con- 
clusion of  the  argument,  in  which  it  was  at- 
tempted to  reserve  its  exception,  and  the 
complaint  also  appears  in  the  motion  and 
grounds  for  a  new  trial,  which  first  brought 
the  matter  to  the  attention  of  the  court. 
The  objection,  therefore,  came  too  late,  and, 
as  the  record  stands,  the  alleged  error  of  the 
court  In  failing  to  exclude  from  the  Jury  the 
statement  of  appellee's  counsel  complained  of 
is  not  properly  presented  for  review  by  the 
appeal.  Bannon  v.  LoulsviUe  Trust  Co.,  ISO 
Ky.  401,  160  S.  W.  510. 

[13]  The  alleged  misconduct  consisted  In  a 
statement  from  appellee's  counsel  by  way  of 
argument  that  the  steamers  Alice  Brown  and 
A.  B.  Bndd  were  racing  at  the  time  of  the 


accident.  In  view  of  the  admission  of  the 
captain  of  the  Alice  Brown,  appearing  In  evi- 
dence, that  he  was  trying  to  overtake  and 
pass  the  A.  B.  Budd  before  It  reached  the 
Bonanza  bar  and  the  testimony  of  other  wit- 
nesses that  the  Alice  Brown  was  running  at 
her  highest  speed  and  doing  her  utmost  to 
overtake  and  pass  the  A.  B.  Budd,  It  would 
seem  that  the  inference  or  argument  that  tlie 
boat  was  racing  was  warranted  by  the  evi- 
dence, for  which  reason  the  argument,  even 
U  hurtful  to  appeUant,  was  not  miaatborized 
or  prejudicial. 

The  record  furnishes  no  legal  ground  for 
disturbing  the  verdict;  henoe  the  Jadgmait 
is  affirmed. 


DENTON  et  al.  v.  CAREY-REED  OO.  et  ai. 

(Court  of  Appeals  of  Kentucky.     March  9, 
1918.) 

1.  MTmiCIPAI.  COEPOltATIONS  <S=»330— PUBLIC 

Impboveuents  —  Contracts  —  Man  neb  op 
LdCTTiNO  —  Lowest  Bidder  —  "Competitivi 

BiDDINO." 

Ky.  St.  i  309S,  empowering  cities  of  the 
second  class  to  let  contracts  for  public  improve- 
ments only  on  competitive  bidding  to  the  lowest 
and  best  bidder,  is  sufficiently  complied  with 
where  there  is  opportunity  for  competitive  bid- 
ding on  several  materials,  even  though  but  one 
bid  Is  filed  and  there  is  no  actual  competition, 
although  the  restriction  to  competitive  bidding 
was  not  imposed  on  an  existing  power,  and  was 
required  to  be  strictly  construed. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  K  854,  855;  Dec,  Dig. 
€=s>330.] 

2.  ^UNIOIPAI,  COBPORATIONS  «=9340-^DBUC 
llCPBOVEUENTS  —  CONTEAOTB  — BoND— FaIL- 
T3BE  TO  File— EFFECT. 

XTnder  Ky.  St  J  3100,  providing  that  error 
in  the  procedingB  of  the  general  council  shall 
not  exempt  property  from  taxation  for  public 
improvements,  but  that  corrections  may  be  made 
to  do  justice  to  all  parties  conconied,  where  the 
contractor  <hi  a  city  Improvement  project  failed 
to  file  a  bond  within  30  dajrs  as  required  by  stat- 
ute, that  was  an  irr^nlanty  on  the  part  of  the 
council,  as  well  as  upon  his  part,  so  that  it  was 
proper  for  the  council  later  to  permit  the  filing 
of  the  bond,  and  the  abutting  property  owneis 
were  liable  for  the  improvemeats. 

[Ed.  NotCb — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  4=3346.] 

3.  MUNICIPAI,  COKPOBATIONS  i8=>365— PUBLIC 

Imfboveuents  —  CoMPExmoN  —  PowEBS  or 

Council. 

In  the  absence  of  fraud  or  collusion,  the 
city  and  its  council  is  the  sole  judge  whether  a 
street  has  been  constructed  according  to  spedfl- 
cations. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g  88B;  Dec.  Dig.  «=> 
3»W.] 

Appeal  from  Circuit  Court,  Fayette  County. 

Action  by  Florence  C.  Denton  and  others 
against  the  Carey-Reed  Company  and  anoth- 
er. From  a  Judgment  dismissing  the  petition, 
plaintiffs  appeal.    Affirmed. 

Matt  S.  Walton  and  Allen  &  Duncan,  all  of 
Lexington,  for  appellants.  Richard  O.  Stoll, 
James  6.  Denny,  and  Stoll  &  Bush,  all  of 
Lexington,  for  appellees. 
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OLABKE,  jr.  The  appellants  were  plain- 
tiffs below,  and  filed  this  suit  against  ap- 
pellees, Carey-Reed  Company  and  the  city  of 
Lextng^n,  to  enjoin  them  from  asserting  or 
enforcing  a  lien  against  the  property  of  ap- 
pellants for  the  reconstruction  of  Rose  lane, 
a  street  in  Iiexiiigtoti,  upon  which  their  prop- 
erty fronta  Appellees  filed  an  answer  to 
the  petition,  which  practically  confessed,  but 
gave  more  fully  the  facts  of  each  transaction 
abont  which  the  appellants  complained.  Oth- 
er naotlons  and  orders  were  thereafter  enter- 
ed, which  in  effect  practically  sustained  a  de- 
morrer  to  each  paragraph  of  the  petition,  and, 
the  appellants  declining  to  plead  further,  the 
petlticm  was  dismissed,  from  wlilch  Judgment 
this  api>eal  is  prosecuted. 

The  questions  raised  in  the  lower  court 
and  presented  for  review  here  are  as  fol- 
lows :  (1)  Was  the  provision  of  section  S098 
of  the  Kentucky  Statutes,  requiring  com- 
petitive bidding,  complied  with  in  letting 
the  contract  for  the  reconstruction  of  Rose 
lane?  (2)  Were  the  plaintiffs  released  from 
llabUlty  nnder  the  contract  for  the  recon- 
struction of  said  street  by  the  failure  of  the 
contractor  to  file  the  contract  and  bond  with- 
in the  30  days  prescribed  by  law?  (8)  Can 
appellants  question  the  action  of  the  city  in 
accepting  the  work  of  the  contractor  upon  the 
ground  that  same  wag  not  done  according  to 
the  spedflcations? 

[11  1.  Section  3098  provides  the  manner  in 
which  cities  of  the  second  class  shaU  let 
contracts  for  improvement  of  streets,  and  a 
part  thereof  which  appellants  claim  was  not 
complied  with  Is  as  follows: 

"It  shall  have  power  to  let  contracts  (or  the 
work,  provided  that  no  such  contract  shall  be 
let  except  upon  competitive  bidding  to  the  low- 
est and  best  bidder  after  advertisement  for  at 
least  five  days  in  the  official  newspaper." 

And  their  contention  Is  that  this  portion 
of  said  statute  requires  that  there  must  be 
actual  competition  in  the  bidding,  and  that 
thereunder  the  city  is  without  power  to  let 
a  contract  when  oaly  one  bid  is  submitted. 
It  Is  agreed  that  every  necessary  preliminary 
step  was  taken  by  the  city  in  this  case,  and 
that  the  bidding  was  open  to  the  world  up- 
on several  different  designated  kinds  of  con- 
struction, and,  if  not  competitive,  was  so  sim- 
ply because  only  one  bid  was  submitted. 

Appellant  contends  that  the  words  "com- 
petitive bidding,"  as  used  tn  the  above  quota- 
tion in  section  3098  of  the  Statutes,  should  be 
construed  to  mean  "actual  competition"  in 
the  bidding.  Counsel  for  appellants  admit 
that  they  can  find  no  authorities  sustaining 
tlielr  contention,  but  argue  that  the  above 
section  of  the  statute  was  not  a  grant  of 
power,  but  a  restriction  upon  an  existing 
power;  that  the  restriction  of  letting  only 
to  the  lowest  and  best  bidder  already  existed, 
and  that  the  Legislature  by  the  Insertion  of 
the  words,  "except  upon  competitive  bidding," 
intended  a  restriction  which  would  prohibit  a 
letting,  except  ■whax  actual  competition  was 


present  in  the  bidding.  We  are  unable  to 
concur  in  this  contention,  even  if  it  be  true, 
as  stated,  that  the  Legislature  when  it  enact- 
ed section  3098  inserted  into  the  law  for  the 
first  time  the  words  "except  upcsi  competitive 
bidding,"  and  ev«i  though  we  may  concede 
It  was  the  legislative  intent  to  place  an  add- 
ed restriction  upon  the  power  theretofore  en- 
Joyed  by  such  city.  And  we  may  further 
concede,  as  argued  by  appellants,  that  the 
Legislature  at  the  time  had  in  mind  the  case 
of  Ex  parte  City  of  Paducah,  89  S.  W.  302, 
28  Ky.  Law  Rep.  412,  and  the  case  of  Flneran 
V.  Central  BltuUthic  Pav.  Co.,  116  Ky.  495, 
76  S.  W.  416,  28  Ky.  Law  Rep.  876,  3  Ann. 
Cas.  741,  cited  therein,  in  the  latter  of  which 
the  bids  were  limited  to  a  particular  patent- 
ed article  of  which  one  company  held  a  mo- 
nopoly; but  even  then  we  do  not  reach  ap- 
pellants' conclusion.  In  the  Flneran  Case  a 
material  was  specified,  a  monopoly  upon 
which  was  owned  and  controlled  by  a  single 
company.  A  single  bid  under  such  a  letting 
by  the  company  holding  the  monopoly  on  the 
prescribed  material  was  the  lowest  and  best 
bid;  but,  no  one  else  being  able  to  obtain 
that  particular  kind  of  material,  competitive 
bidding  was  impossible,  and  as  competitive 
bidding  was  desired,  of  course,  and  the  only 
kind  contemplated,  the  Legislature  might 
reasonably  be  presumed  to  have  inserted 
these  'new  words  in  the  law  for  the  purpose 
of  holding  the  bidding  open  to  competition  at 
all  times,  and  for  the  purpose  of  preventing 
the  letting  of  a  contract  to  the  lowest  and 
best  bidder  when  the  sjpeciflcations  prevented 
all  but  one  party  from  bidding.  That  such 
was  the  purpose  and  the  effect  of  the  inser- 
tion in  the  statute  of  these  additional  words 
we  do  not  doubt  > 

In  the  case  at  bar  the  ordinance  provided 
for  the  construction  of  this  street  with  one  of 
nine  or  ten  different  kinds  of  material,  and 
asks  for  bids  upon  each  of  the  different  kinds. 
It  is  not  alleged  that  any  one  else  would  have 
made  a  lower  bid  upon  a  readvertisement, 
nor  that  the  bid  accepted  is  high,  nor  that  the 
appellants  were,  injured  by  its  acceptance, 
and  the  only  objection  is  that  but  one  bid 
was  submitted.  The  city  was  without  power 
to  force  others  to  bid,  and  we  can  think  of  no 
good  reason  why  it  should  be  compelled  to 
forego  a  needed  Improvement  when  it  has  a 
reasonable  bid  to  do  same,  fairly  made  at  a 
public  letting,  legally  advertised  and  open 
to  all,  simply  because  others  did  not  bid. 
We  do  not  think  appellants'  contention  is  sus- 
tained by  the  language  used  in  the  statute, 
nor  that  it  is  required,  or  even  indicated,  by 
any  supposed  legislative  intention,  but  are  of 
the  opinion  that  its  requirements  are  met 
when  the  bidding  is  open  to  competition,  and 
that  a  single  bid  may  be  legally  accepted  un- 
der such  circumstances,  in  the  absence  of  col- 
lusion or  fraud,  and  attended  by  no  circum- 
stances of  unfairness. 

[2J  2.  Were  the  plaintiffs  released  from  Ua- 
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vUtty  under  the  contract  for  the  reconttrws' 
tian  of  said  street  iv  the  failure  of  the  con- 
iraotor  to  fOe  the  contract  and  tond  within 
SO  days  prescribed  bv  lo^of  Tbe  facts  upon 
«rhlcb  this  contention  by  appellants  is  based 
are  as  follows:  After  tbe  city  by  an  ordi- 
nance had  accepted  appellee  company's  bid, 
and  a  contract  and  bond  were  pr^ared  by 
the  city  solicitor,  tbe  contractor  executed  the 
contract  and  procured  a  bonding  company  as 
its  surety  to  execute  the  bond,  but  through 
an  OTerslgbt  failed  to  deliver  the  executed 
contract  and  bond  to  the  city  within  tbe  80 
days  required  by  law,  and  until  after  the 
work  had  been  completed  and  accepted  by 
the  city.  The  failure  to  file  the  contract  and 
bond  within  the  proper  time  was  then  discov- 
ered, when  same  were  permitted  to  be  filed 
by  the  company,  and  were  accepted  by  the 
dty,  upon  the  condition,  agreed  to  by  the  con- 
tractor and  the  bonding  company,  that  they 
should  relate  to  and  be  binding  from  the 
time  when  they  should  have  been  filed.  Sec- 
tion 3100  of  the  Kentucky  Statutes,  which  is 
a  part  of  charters  of  cities  of  tbe  second 
class,  provides  In  part  as  follows: 

"Nor  shall  any  error  in  the  proceedings  of  the 
general  council  exempt  any  property;  ♦  ♦  • 
but  the  general  council  and  the  courts  In  which 
suits  are  pending,  shall  make  all  corrections, 
rules  and  orders  to  do  justice  to  all  parties  con- 
cerned." 

Counsel  for  appellants  argue  that  this  fail- 
ure to  file  the  contract  and  bond  in  time  was 
not  an  error  of  the  general  council,  but  was 
an  error  of  the  contractor,  and  that  the  pro- 
visions of  section  3100  of  the  Kentucky  Stat- 
utes quoted  above  are  therefore  not  applica- 
ble here;  but  in  onr  judgment  this  was  a  mu- 
tual mistake,  and  as  much  the  city's  error  as 
that  of  the  contractor,  and  that  said  provi- 
sion was  intended  to,  and  does,  cover  jnst 
such  an  error  as  the  one  complained  of.  Ap- 
pellants do  not  claim  that  they,  or  any  one 
else,  were  or  could  be  prejudiced  by  this  mis- 
take, and  we  are  sure  that  their  contention 
upon  this  ground  is  wholly  untenable. 

[3]  3.  Oan  appellants,  after  its  acceptance, 
question  the  action  of  th^  oUy  in  accepting 
the  work  of  the  contractor,  upon  the  ground 
that  same  was  not  done  according  to  specifl- 
oationsf  Counsel  for  appellants  do  not  cite 
any  authority  sustaining  this  contention,  and 
It  has  been  held  in  so  many  cases  by  this 
court  that  in  the  absence  of  fraud  or  colln- 
sion  the  dty  Is  the  sole  judge  of  whether  or 
not  a  street  has  been  constructed  according 
to  specifications  that  we  do  not  deem  it  nec- 
essary now  to  discuss  that  proposition,  but 
BhaQ  content  ourselves  with  the  citation  of 
the  following  Kentucky  authorities:  Ken- 
tucky Statutes,  i  3100;  Lambert  v.  Thomber- 
ry,  153  Ky.  623,  155  S.  W.  1163;  Allen  v. 
Woods,  45  S.  W.  106;  Murray  v.  Tucker,  10 
Bush,  240;  Mudge  v.  Walker,  122  Ky.  29,  90 
S.  W.  1046,  28  Ky.  Law  Rep.  906;  Baldrlck 
V.  Gast,  79  S.  W.  212,  25  Ky.  Law  Hep.  1977; 


Bversole  v.  Walsh,  76  S.  W.  358,  2S  Ky.  Iaw 
Rep.  784. 

Being  of  the  opinion  that  the  contract  in 
this  case  was  awarded  and  the  work  aco^ted 
thereunder  by  the  city  in  substantial  con- 
formity vtdth  the  law,  with  no  prejudlca 
shown  to  the  rigbts  of  appellants  or  any  one, 
it  results  that  appellants,  being  hi  the  posses- 
sion of  tbe  benefits  accruing  to  them  and 
their  properties  from  the  improvement,  have 
not  only  failed  to  state  a  case  entltUng  them 
to  the  Intervention  of  equity  to  prevent  them 
from  being  forced  to  pay  dieir  reqiectlv« 
shares  for  the  improvement,  bat  have  actual- 
ly presented  a  case  where  it  would  be  ex- 
tremely inequitable  to  absolve  tliem  from 
such  payments. 

Wherefore  the  Judgment  dismissing  their 
petition  is  affirmed. 


CINCINNATI,  N.  O.  &  T.  P.  BY.  CO.  ▼. 
GOODE. 

(Court  of  Appeals   of  Kentucky.     March   lOL 
1916.) 

1.  Appeai,  and  Esbob  «=»1195  —  Remand  — 
Subsequent  Tbiai/— Law  of  the  Case. 

The  decision  of  the  Court  of  Appeals  on 
appeal  is  the  law  of  the  case  on  a  subsequent 
trial,  where  tbe  evidence  is  substantially  the 
same  as  on  the  first  trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4661-M65;  Dee.  Dig.  <8=> 

2.  Afpbai.  akd  Erbob  «ca>1215  —  Remand  — 

NXW  TBIAI/— IRBTBDCTION& 

Where  the  Court  of  Appeals  on  a  former 
appeal  has  approved  and  indicated  the  instruc- 
tions that  should  be  given  on  a  new  trial,  and 
the  evidence  on  the  new  trial  is  subetantiaUj  the 
same  as  on  the  first  trial,  no  instructions  other 
than  those  indicated  should  be  given. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4716;   De&  Dig.  «=»1215.1 

3.  Appeal  and  Erbob  «s>1215  —  Remakd  — 
New  Tbiai/— Instructions— Estoppel. 

Where  tbe  evidence  is  the  same  on  two  dif- 
ferent trials,  the  defendant,  having  foUed  to  re- 
quest an  instruction  on  the  first  trial  based  upon 
the  evidence,  is  concluded  from  complaining  of 
the  court's  refusal  to  give  such  instruction  on 
the  second  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4716;  Dec.  Dig.  <S=>1216.] 

4.  Appeal  and  Ebbor  €=>  1215— New  Tbial— 
Instbuotionb— Approval. 

Where  only  certain  instructions  were  con- 
sidered and  modified  on  a  former  appeal,  and  tbe 
court  did  not  direct  that  they  alone  should  be 
given  on  another  trial,  an  instruction  not  criti- 
cized is  tadtly  approved  and  becomes  the  law 
of  the  case  and  should  be  given  on  tbe  second 
trial,  either  in  that  form  or  in  a  form  that  wi|) 
not  materially  change  its  effect 

[Ed.  Note.— For  other  cases,  see  Appeal  auA 
Error,  Cent  Dig.  $  4716;    Dec  Dig.  <8=»1215.] 

5.  Appeal  and  Ebbob  «s>1099— Subsequent 

APPEAIy— SUBTICIENOY  OF  £)VIDENCS. 

The  Court  of  Appeals  is  concluded  on  a 
subsequent  appeal  by  its  ruling  on  a  former  ap- 
peal that  the  verdict  was  not  Qagrantly  against 
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the  erfileneB.  and  cunot  reconsider  that  qnea- 
tlon. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  4370-4379;  Dec.  Dig.  «=> 
1099.] 

S.  Appeaz.  and  Bbbok  ^sslOOS—  VKRDicrr  — 

CONCLrfflVENESS— NUMBEK  -OF  WiTNESaKS. 

The  jury  are  the  triers  of  the  issues  of  facf 
snbmitted  to  them  by  the  conrf  s  instructions, 
and  the  fact  that  its  verdict  may  not  be  in  ac- 
cord with  the  testimony  of  a  majority  of  wit- 
nesses furnishes  no  reason  for  setting  it  aside; 
SR  it  cannot  properly  be  claimed  that  mere  nn- 
merical  SDperiority  of  witnesses  on  one  side 
eonstitates  preponderance  of  proof. 

rEld.  Note.— For  other  cases,  see  Appeal  and 
J-Jrroiy  Cent  Dig.  U  80S8-8M3;  Dec.  Dig.  <$=> 
1008.1 

7.  Apfeai.  and  Ebbob  «=>1001  —  Yebdiot  — 
Coifoi.c8ivENE8e— Weiokt  of  Bvidkrck. 

To  say  of  a  verdict  that  it  is  flagrantly 
against  the  evidence  means  that  It  is  palpably 
against  the  weight  of  evidence,  and  the  fact 
that  the  evidence  is  conflicting,  or  that  the 
Court  of  Appeals  would  have  made  a  difEerent 
finding  on  the  facts,  or  that  in  its  opinion  the 
verdict  is  against  the  weight  of  the  evidence, 
furnishes  no  ground  for  reversal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ${  3922.  S928-3984 ;  Dec.  Dig. 
<8=»1001.] 

8.  Damages  «=:»132  —  S^xcessive  Damages — 
Permanent  Injubt  to  Foot. 

A  verdict  of  $12,500  for  injuries  to  a  brake- 
man  24  years  of  age,  in  good  health,  with  a  life 
expectancy  of  30.70  years,  and  earning  $90  per 
month,  by  the  cutting  off  of  his  heel  to  the  bone, 
causing  his  confinement  in  a  hospital  for  six 
months,  and  resulting  in  a  permanent  shortening 
and  shrinking  of  the  leg,  which  during  six  years 
had  caused  great  physical  and  mental  suffering, 
and  had  almost  wnolly  deprived  him  of  earning 
capacity,  was  not  so  grossly  excessive  as  to  indi- 
cate that  it  was  the  result  of  passion  or  preju- 
dice on  the  part  of  the  jury. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  it  372-385,  396;   Dec.  Dig.  «=.lS2.j 

9.  Appeal  and  Ebbob  «=9l004  —  Bbview  — 
Verdict— Excessive  Damages. 

A  verdict  will  not  be  set  aside  as  excessive 
unless  it  is  so  grossly  disproportionate  as  to  the 
measure  of  damages  as  to  shock  the  conscience 
and  raise  an  irresistible  inference  that  it  was 
influenced  by  passion  or  prejudiceb 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cant  Dig.  H  8944-3947 ;  Dec.  Dig.  «=» 
1004.] 

10.  Appeal  and  Ebbob  ^=91004  —  Bevibw  — 
Amount  KBOOTXBABut— Contbibctobt  Nxo- 

UOENCE. 

In  an  action  for  personal  injury  to  a  brake- 
man  engaged  in  interstate  commerce,  the  diminu- 
tion of  damages  in  proportion  to  the  aegligence 
attribatabie  to  plaintiff  was  peculiarly  within 
the  jury's  province,  and  the  Court  of  Appeals 
cannot  by  mere  conjecture  reach  the  conclusion 
that  it  was  not  done  by  the  jury. 

[Ed.  Note, — For  other  cases,  see  Appeal  and 
Krror,  Cent  Dig.  H  3944-3047 ;   Dec.  Dig.  «=> 

Appeal  from  Circuit  Court,  Lincoln  County. 

Action  by  W.  E.  Goode  against  the  Cincin- 
nati, New  Orleans  &  Texas  Pacific  Railway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 


K.  S.  Alcorn,  of  Stanford,  and  John  Gal- 

vln  and  Edward  Colston,  both  of  Cincinnati, 
Ohio,  for  appellant  T.  J.  Hill,  of  Stanford. 
Bobert  Harding  and  Emmett  Pnryear,  both 
of  Danville,  O'Bear  &  Williams,  of  Frank- 
fort, and  John  W.  BawUngs,  of  Danville,  for 
appellee. 

SETTLE,  J.  Tbero  have  been  three  trials 
of  this  case  in  tbe  drcolt  court  each  leaolt- 
Ing  in  a  verdict  and  judgment  for  the  app^- 
lee,  W.  E.  Ooode,  the  first  being  for  $8,000, 
the  second  for  $7,600  and  the  third  for  $12,- 
500.  The  first  and  second  Judgments  were 
reversed  on  appeal.  The  opinion  on  the  first 
appeal  wlU  be  found  in  153  Ky.  247,  154  S. 
W.  941,  that  on  the  second  appeal  in  163  BCy. 
60,  173  S.  W.  329.  The  present  appeal  is 
from  the  third  and  last  judgment  The  re- 
covery on  each  trial  was  by  way  of  damages 
for  Injuries  sustained  to  the  person  of  the 
appellee  caused,  as  alleged,  by  the  negli- 
gence of  the  servants  of  the  appellant,  Cin- 
cinnati, New  Orleans  &  Texas  Pacific  Bail- 
way  Company. 

On  the  first  appeal  (C,  N.  O.  &  T.  P.  By. 
Co.  V.  Goode,  163  Ky.  247,  164  S.  W.  941)  the 
opinion  expressed  the  conclusion  that,  as  .th6 
pleadings  then  appeared,  the  first  trial  of 
the  case  was  properly  had  under  the  state 
law,  but  that,  as  there  was  such  proof  on  the 
trial  of  contributory  negligence  on  the  part 
of  the  plaintlfT  as  precluded  a  recovery  un- 
der the  state  law.  the  trial  court  should  have 
given  a  peremptory  instruction  directing  a 
verdict  for  the  defendant;  hence  the  judg- 
ment in  favor  of  the  former  was  reversed  be- 
cause of  the  failure  of  the  court  to  give  sudi 
Instruction.  But  in  a  response  to  a  pet1ti(K)i 
for  rehearing  the  court  said: 

"Under  the  facts  of  this  case  as  they  were  de- 
veloped in  the  evidence,  appellee  was  engaged 
in  interstate  commerce  when  he  received  the 
injury  complained  of.  But  the  case,  as  made  up 
in  the  lower  court  by  the  pleadings,  evidence, 
and  instructions,  was  practiced  under  the  rules 
of  law  prevailing  in  this  state,  and  not  under  the 
federal  statute  known  as  the  Employers'  Liabil- 
ity Act  [Act  April  22,  1908,  c.  149.  35  Stat  65 
<U.  S.  Comp.  St  1915,  g§  8657-8fi6o)],  and  we 
do  not  see  our  way  clear,  in  the  condition '  of 
the  record  as  it  now  stands,  to  define  the  rights 
of  appellee  or  the  liability  of  the  appellants  un- 
der the  federal  statute.  But  on  the  return  of 
the  case  the  court  will  permit  the  parties  to 
tender  and  file  such  amended  pleadings  as  they 
may  desire,  and  will  hear  and  adjudge  the  case 
under  the  federal  statute.  *  *  *  So  much  of 
the  opinion  as  directs  that  a  peremptory  in- 
strucUon  be  given  had  reference  to  a  trial  under 
the  state  law,  and  is  withdrawn." 

In  the  opinion  on  the  second  appeal  (163 
Ky.  60,  173  S.  W.  320)  it  Is  stated  that  upon 
the  return  of  the  case  fcdlowlng  the  reiversal 
of  the  first  judgment  the  plalntlfC  filed  an 
amended  petition  setting  out  more  distinctly 
than  he  had  In  his  petition  facts  sufficient  to 
bring  his  case  within  the  scope  of  the  federal 
act.  But  the  opinion  reversed  the  second 
judgment  of  the  circuit  court  because  of  er- 
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ror  In  the  Imtractlmi  on  the  measure  of  dam- 


Appellee  was  a  brakeman  In  appellant's 
employ,  and  his  injuries  were  sustained  in 
its  railroad  yards  at  Ludlow,  Ky.,  while 
serving  it  in  that  capacity.  As  the  facts  up- 
on which  he  based  his  right  to  recover  and 
those  relied  on  in  support  of  appellant's  de- 
fense are  fully  set  forth  in  the  opinions  of 
the  former  appeals,  an  elaborate  restatement 
of  them  here  Is  deemed  unnecessary.  The  is- 
sues of  law  and  fact  iUTolved  are  sufficiently 
shown  by  the  following  excerpts  from  the 
opinion  on  the  second  appeal: 

"It  will  thug  be  seen  that,  according  to  the 
evidence  in  behalf  of  Goode,  HollingBworth  was 
guilty  of  negUgence  in  approaching  the  switch  at 
the  same  time  that  the  passenger  train  was  ap- 
proaching it,  and  that  Goode,  in  the  discharge 
of  his  duty,  was  endeavoring  to  stop  this  en- 
gine so  that  a  collision  might  be  avoided.  On 
the  other  hand,  the  evidence  in  behalf  of  the 
railway  company  is  that  Hollingsworth  did  not 
receive  any  signals  from  Goode  to  stop  his  en- 
gine, but  voluntarily  stopped  it  at  a  place  where 
there  would  be  no  danger  of  a  collision  between 
it  and  the  passenger  engine,  and  that  he  did  this 
because  he  knew  the  passenger  train  was  going 
oot  and  had  the  right  of  way  over  him.  It  is 
further  shown  by  the  evidence  of  the  railway 
company  that  Goode  did  not  receive  his  injuries 
in  the  manner  stated  by  him,  but  that  he  stepped 
on  the  pilot  of  McCarthy's  engine  for  the  pur- 
pose of  riding,  and  in  some  manner  unexplained 
by  the  evidence  slipped  or  fell  from  the  pilot, 
receiving  the  injuries  complained  of.  In  diort, 
according  to  the  evidence  of  the  railway  com- 
pany, there  was  no  negligence  on  its  part,  and 
the  injuries  received  by  Goode  were  due  to  his 
voluntary  act  in  getting  on  the  pilot  of  the  en- 
gine without  being  directed  so  to  do  or  required 
by  his  duties  so  to  do.    •    •    • 

"The  facts  of  this  case  present  concurrent  acts 
of  negligence  that  produced  the  injury.  One 
negligent  act  was  committed  by  Goode  in  get- 
ting m  the  way  of  McCarthy's  engine,  which  he 
knew  was  coming,  because  he  had  signaled  it  to 
come ;  and  the  other  negligent  act  was  commit- 
ted by  Hollingsworth  in  approaching  the  switch 
at  a  time  when  he  should  have  stopped  in  a 
safe  place  to  permit  the  passenger  train  to  get 
out  ahead  of  him.  The  negligence  of  Goode  was 
a  contributing,  but  not  the  sole,  cause  of  the 
injnry,  because  the  injury  would  not  have  hap- 
pened except  for  the  concurring  negligence  ot 
Hollingsworth.  And,  this  being  so,  we  think  it 
was  proper  to  submit  the  case  to  the  jury  under 
proper  instructions.    •    •    *  , 

"On  a  return  of  the  case,  in  lieu  of  the  in- 
structico  given  [on  the  measure  of  damages],  the 
court  should  tell  the  jury  'that,  if  you  believe 
from  the  evidence  that  the  injuries  received 
by  the  plaintiff  were  caused  by  the  negligence  ot 
the  defendant  in  the  manner  and  under  the  cir- 
cumstances described  in  instruction  No.  1,  but 
were  contributed  to  by  the  negligence  of  the 
plaintiff,  then  you  will  diminish  the  damages,  if 
any  awarded  him,  in  proportion  to  the  amount  of 
negUgence  attributable  to  the  plaintiff,  so  that 
the  plaintiff  will  not  recover  full  damages,  but 
only  a  proportional  part  bearing  the  same  rela- 
tion to  the  full  amount  as  the  negUgence  attribu- 
table to  the  defendant  bears  to  the  entire  negli- 
gence attributable  to  both.'  " 

It  is  Insisted  by  counsel  for  the  appellant 
railway  company  that  the  circuit  court  erred 
in  the  last  trial:  (1)  In  refusing  a  perempto- 
ry instruction  directing  a  verdict  in  its  be- 
half ;  (2)  in  instructing  the  jury ;  ( 3)  in  re- 
fusing instructions  offered  by  appellant;  (4) 


that  the  verdict  is  flagrantly  against  tbe  evi- 
dence and  excessive  In  amount 

[1]  Every  ground  urged  by  appellant  for 
the  reversal  of  the  judgment,  except  its  ctnn- 
plalnt  of  the  eicessiveness  of  the  verdict,  was 
settled  by  the  opinion  on  the  second  appeal 
adversely  to  Its  'contentions,  and  it  is  a  well- 
recognized  rule  that  the  decision  of  tbe  Court 
of  Appeals  on  appeal  is  the  law  of  the  case 
on  a  subsequent  ti-ial,  where  the  evidence  on 
the  subsequent  trial  is  substantially  the  same 
as  on  the  first  triaL  L.  &  N.  B.  Co.  t.  Mur- 
phy, 150  Ky.  176,  150  S.  W.  79;  Beaver's 
Adm'r  v.  Proctor  Coal  Ca,  158  Ky.  678,  167 
8.  W.  885;  Mutual  Benefit  Life  Ins.  Co.  v. 
O'Brien,  149  Ky.  614,  149  S.  W.  870 ;  I.  C.  B. 
Co.  v.  Haynes,  144  Ky.  508,  138  S.  W.  754; 
Ky.  Distilleries,  etc,  Co.  v.  Wells,  149  Ky. 
275,  148  S.  W.  375;  Junior  Order  U.  A.  Me- 
chanics V.  Bingo,  146  Ky.  602,  143  S.  W.  22; 
0.  &  O.  By.  Co.  T.  Johnson,  151  Ky.  809,  152 
S.  W.  962. 

[2-4]  In  L.  4  N.  B.  Co.  v.  Setser-s  Adm'r, 
149  Ky.  162,  147  S.  W.  956,  we  held  that, 
where  on  a  former  appeal  the  court  indicat- 
ed the  instructions  that  should  be  given  on  a 
new  trial,  and  the  evidence  on  the  new  trial 
is  substantially  the  same  as  on  the  first  trial, 
no  instructions  other  than  those  indicated 
should  be  given.  In  Ky.  Traction  &  Ter- 
minal Co.  V.  Downlng's  Adm'r,  159  Ky.  602, 
167  S.  W.  683,  we  held  that,  where  the  evi- 
dence was  the  same  on  two  different  trials, 
defendant,  having  failed  to  request  an  in- 
struction on  the  first  trial  based  upon  the 
evidence,  was  concluded  from  complaining  of 
the  court's  refusal  to  give  such  instruction 
on  tbe  second  trial.  In  Standard  Oil  Co.  v. 
Marlow,  by,  etc.,  162  Ky.  1,  171  S.  W.  436, 
we  held  that,  where  on  a  former  aK>eal  only 
certain  Instructions  are  considered  and  mod- 
ified, and  the  court  does  not  direct  that  they 
alone  shall  be  given  on  another  trial,  an  in- 
struction not  criticized  is  tacitly  approved 
and  becomes  the  law  of  the  case,  and  should 
be  given  on  the  second  trial,  either  in  that 
form  or  in  a  form  that  will  not  materially 
change  the  effect  thereof. 

On  the  second  appeal  of  this  case  all  the 
Instructions  given  on  the  second  trial,  except 
the  one  on  the  measure  of  damages,  received 
our  approval,  and,  as  these  instructions,  to- 
gether with  a  correct  one  on  the  measure  of 
damages,  then  directed  by  the  opinion  to  be 
given  on  another  trial,  were  all  given  on  the 
last  trial  upon  the  submission  of  the  case  to 
the  Jury,  It  1b  manifest  that  the  appellant 
is  estopped  to  complain  that  the  jury  were 
not  properly  instructed.  It  is  equally  mani- 
fest that  its  complaint  of  the  refusal  of  the 
court  to  grant  the  i)eremptory  instruction 
aslced  by  It  is  without  merit,  as  this  court 
expressly  held  on  the  second  appeal  that 
the  refusal  of  the  peremptory  Instruction  by 
that  court  on  the  second  trial  was  not  error, 
and  it  is  not  claimed  by  appellant  that  the 
evidence  heard  on  the  last  trial  differs  in 
any  respect  from  that  introduced  on  the  first 
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and  second  trials.  It  follows  from  what  has 
been  said  that  the  additional  Instructions 
that  were  offered  by  appellant  were  properly 
refused 'by  the  trial  court  In  other  words, 
the  case  was  submitted  to  the  Jury  on  the 
last  trial  npon  the  instructions  which  the 
opinion  of  this  court  on  the  second  appeal 
approved  and  directed  to  be  given,  and,  this 
being  so,  other  instructions  would  have  been 
nnneces-sary  and  unauthorized. 

[S]  The  appellant's  complaint  that  the  ver- 
dict returned  on  the  last  trial  is  flagrantly 
against  the  evidence,  was  also  made  on  the 
second  appeal  of  the  verdict  returned  on  the 
second  trial.  As  the  contention  was  not  then 
sustained,  we  are  concluded  by  that  ruling, 
and  cannot  therefore  now  consider  the  ques- 
tion; moreover,  no  reason  is  apparent  for 
sostalning  the  contention. 

[I]  The  only  material  witnesses  furnishing 
evidence  on  the  trial  as  to  the  manner  in 
which  appellee's  injuries  were  received  w«re 
aprpellee  and  the  engineers  Holllngsworth  and 
McCarthy.  According  to  the  testimony  of 
the  fttrmer,  his  Injuries  were  caused  by  the 
negligence  of  Holllngsworth.  According  to 
the  testimony  of  Holllngsworth  and  McCar- 
thy they  were  cansed  by  appellee's  negligence 
alone.  If  the  Jury  were  willing,  as  was  pat- 
ently the  case,  to  accept  appellee's  testimony, 
instead  of  that  of  Holllngsworth  and  Mc- 
Carthy, as  the  truth  of  the  matter,  that  fact, 
conceding  the  credibility  of  each  of  the  three 
witnesses,  might  plausibly  be  urged  as  demon- 
strating that  the  verdict  was  not  In  accord 
with  the  weight  of  the  evidence,  but  it  would 
not  necessarily  demonstrate  that  It  was 
flagrantly  against  the  evidence.  The  Jury 
were  the  triers  of  the  issues  dt  fact  submit-: 
ted  to  them  by  the  court's  Instructions,  and 
the  fact  that  the  verdict  may  not  be  In  ac- 
cord with  the  testimony  of  a  majority  of  the 
witnesses  furnishes  no  reason  for  setting  it 
aside.  It  cannot  properly  be  claimed  that 
mere  nnmerical  superiority  of  witnesses  mi 
one  side  constituted  preponderance  of  proof. 

In  C.  ft  O.  Ry.  Co.  v.  Gatewood,  155  Ky. 
102, 159  S.  W.  660,  we  held  that  a  verdict  for 
the  plaintiff  could  not  be  disturbed  as  flagrant- 
ly against  the  evidence  where  the  only  testi- 
mony In  sui^>ort  of  it  was  that  of  the  plaln- 
tiir,  which  was  contradicted  by  a  number  of 
witnesses.  li.  &  N.  R.  Co.  v.  Helm,  121  Ky, 
645,  89  S.  W.  T09,  28  Ky.  Law  Rep.  603. 

[7]  In  passing  on  this  question  in  Xou.  ft 
Intemrben  R.  Co.  v.  Roemmele,  167  Ky.  84, 
162  S.  W.  547,  we  said: 

"We  do  not  feel  Justified  in  saying  that  the 
verdict  is  controrr  to  lav  or  flagraDtly  against 
the  evidence.  To  say  that  a  verdict  is  contrary 
to  law  is  to  drolare  that  it  is  contrary  to  the 
instmctions  of  the  trial  court,  whether  right  or 
wrong  in  tbeir  statement  of  the  law  CLynch  v. 
Snead  Iron  Works,  132  Kv.  241  [116  S.  W. 
693.  21  L.  R.  A.  (K  S.)  8.521) ;  and  to  say  of 
a  verdict  that  It  is  flnRrnntlv  agninst  the  evl- 
(lence  means  that  it  is  palpably  against  the  ev- 
idence. Tbe  fact  that  the  evidence  is  conflict- 
ing or  that  this  court  'Weuld  have  made  a  dif- 
ferent findloe  on  the  facts,  or  thnt,  in  its  opin- 
Uai,  the  verdict  is  against  the  weight  of  the  evi- 


dence, furnishes  no  cause  for  setting  it  aside 

*  •  •  on  this  ground.  Enipire  Coalft  M.  Co. 
V.  Mcintosh,  82  Ky.  564;  MTcGoy  v.  Martin,  4 
Dana,  680;  Chiles  v.  Jones,  3  B.  Mon.  61; 
Page  v.  Garter,  8  B.  Mon.  192." 

The  following  additional  authorities  are  to 
the  same  effect:  Lewis,  Wilson  ft  Hicks  v. 
Durham,  144  Ky.  704,  139  S.  W.  952;  C.  ft 
0.  Ry.  Co.  V.  Booth,  149  Ky.  245,  148  S.  W. 
61 ;  Stark  Dlst  Co.  v.  Friedman,  150  Ky.  820, 
150  S.  W.  981 ;  So.  By.  Co.  v.  Alford's  Adm'r, 
150  Ky.  808,  150  S.  W.  986;  Sacrey  v.  Lou. 
Ry.  Co.,  162  Ky.  473,  153  S.  W.  760;  C, 
N.  O.  ft  T.  P.  Ry.  Co.  T.  Richardson,  132  Ky. 
814,  154  S.  W.  408. 

[I]  It  only  remains  to  consider  appellant's 
final  contention,  as  to  the  alleged  excessive- 
ness  of  the  verdict  The  damages  recover- 
able as.  In  substance,  defined  by  the  instruc- 
tions of  the  trial  court,  included  reasonable 
compensation  to  appellee  for  aucb  mental  and 
physical  suffering  and  impairment  of  his 
power  to  earn  money  down  lo  the  time  of  the 
trial  and  thereafter  as  was  caused  by  his 
injuries  resulting  from  the  negligence  of  ap- 
pellant, not  to  exceed  115,000,  to  be  dimin- 
ished, however,  by  the  contributory  negli- 
gence of  appellee,  that  is,  in  proportion  to 
the  amount  of  neglig^ce  attributable  to 
him,  so  that  he  should  not  recover  full  dam- 
ages, but  only  a  proportionate  part,  bearing 
the  same  relation  to  the  full  amount  as  the 
negligence  attributable  to  the  appellant  bore 
to  the  entire  negligence  attributable  to  both. 

We  must  look  to  the  evidence  for  the  char- 
acter and  extent  of  the  appellee's  injuries. 
They  are  shown  by  his  own  testimony  and  that 
of  Dr.  O'Bannon,  his  physician.  The  former, 
after  testifying  that  his  right  foot  was  caught 
by  the  pony  truck  of  the  engine  operated 
by  McCarthy  and  his  heel  cut  off,  was  re- 
quired to  take  off  his  shoe  and  exhibit  the 
Injured  foot  to  the  Jury.  He  further  testified 
as  follows: 

"Q.  What  is  the  distance  your  heel  is  from  the 
floor  (standing)  ?  A.  About  two  or  three  inch- 
es. Q.  Bear  your  weight  on  that  as  best  you 
can  and  show  the  Jury  how  close  it  will  get  to 
the  floor  in  a  natural  position.  •  •  •  Q. 
Turn  your  back  to  the  Jury,  please,  sir.  How 
much  of  the  fleshy  part  of  the  heel  is  gone? 
A.  All  the  flesh.  Q.  This  leader  or  tendon  that 
runs  from  the  heel  at  the  back  on  up  the  leg, 

•  •  •  is  that  stiff?  A.  Yes,  sir.  Q.  What 
motion,  if  any.  have  you  got  in  the  joint?  A. 
Very  little.  Q.  Show  that  to  the  jury;  hold 
your  foot  up  please  and  show  it  to  them.  Is  it 
in  a  rare,  raw  condition  still?  Tell  the  condi- 
tion it  is  in  now.  A.  It  is  inflamed  around  the 
edges.  *  •  •  Q.  At  the  point  I  put  my  fin- 
ger, what  is  that,  flesh  or  bone?  A.  It  is  bone. 
Q.  How  often  have  you  had  to  dress  it?  •  *  • 
A.  Haven't  missed  a  day  dressing  it.  Q.  Here 
appears  to  be  some  brown-like  sore ;  is  that  ten- 
der? A.  That  is  medicine  and  stuff  on  my  foot. 
Q.  Do  you  still  put  medicine  on  it?  A.  Yes, 
sir.  *  •  *  Q.  What  doctor  did  you  have  (at 
the  hospital)?  A.  Dr.  Ransahoff.  •  •  •  Q. 
What  effort,  if  any,  did  he  make  to  restore  that 
heel?  A.  Ue  taken  the  flesh  off  the  inside  of 
the  leg  and  grafted  it  on  the  heeL  •  •  •  ,  Q. 
Do  you  know  whether  be  was  ever  able  to 
get  It  to  grow  there  or  not?  A.  No,  sir; 
there  .is  no  flesh  there.  Q.  With  your  foot 
in  that  condition,  were  you  evar  able  to  go 
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back  there  to  work?  A.  No,  sir.  Q.  What, 
if  any,  duties  of  yoar  former  employment  can 
you  perform?  A.  None  of  them;  no  mr.  Q. 
And  you  were  making  at  that  time  how  much? 
A.  $90  per  month.  Q.  Tell  the  jury  what  work, 
if  any,  you  have  done  or  tried  to  do  since  this 
injury.  A.  Not  any  to  amount  to  anything. 
Q.  Was  any  injury  done  to  the  front  part  of 

f'our  foot?  A.  Yes;  my  instep  was  torn  out — 
eaders  torn  loose.  Q.  Are  there  any  scars 
there?  A.  Yes,  sir.  Q.  How  deep  was  that 
cut?  A.  It  was  pretty  deep;  I  couldn't  tell 
how  deep;  you  can  see  the  cinders  in  thero 
now.  Q.  What  suffering  and  pain,  if  any,  did 
jo\x  endure  from  it  and  have  you  endured  from 
It  since  that  time  for  five  years?  A.  Have 
had  pain  all  the  time.  Q.  Tell  the  jury  what 
effect — how  you  are  affected  when  you  walk 
or  try  to  walk  on  it.  A.  I  walk  with  a  tkandage 
on  my  heel  and  my  foot  padded  up.  *  *  *  Q. 
With  even  that  soft  pad  tell  how  it  affects  you 
when  the  bone  presses  against  it,  when  you  put 
any  weight  on  it.  A.  It  hurts;  I  can't  stand 
any  weight  on  it.  Q.  Tell  the  jury  how  long  ^ou 
were  in  the  hospitiQ.  A.  I  was  m  the  hospital 
six  months.  Q.  After  you  got  out  of  the  hos- 
^tal  where  did  you  go?  A.  I  came  home  to  Mc- 
Kinney.  Q.  What  was  the  first  work  you  tried 
to  do?  A.  The  first  work  I  tried  to  do  was  just 
giving  tickets  to  lumber  shipments,  measurinj; 
lumber.  Q.  What  do  you  make  on  an  average 
at  that?  A.  On  an  average  about  50  cents  a 
day,  owing  to  what  come  in.  Q.  Work  of  that 
character,  is  it  steady  or  just  transitory  work? 
A.  It  wasn't  any  steady  work.  Q.  What  is  the 
utmost  you  have  been  able  to  make  by  work  of 
that  kind,  or  any  other,  since  this  injury  in  a 
year?  A.  Very  little.  Q.  How  much  would 
you  put  it  at?    A.  Not  over  $100,  I  suppose." 

Dr.  O'Bannon  testified  as  follows: 
"Q.  Did. you  ever  make  an  examination  of 
this  limb?  A.  Yes.  Q.  How  many  times?  A. 
I  have,  possibly  two  or  three  times.  Q.  When 
did  you  examine  it  the  last  time?  Will  you  de- 
scribe what  your  examination  revealed  the  con- 
dition of  the  heel  and  tendons  are?  A.  The  flesh 
has  all  been  torn  off  the  heel;  the  skin  has 
grown  over  it;  it  is  down  to  the  bone;  no 
muscles  or  anything  left :  the  muscles  and  liga- 
ments are  torn  away.  Q.  Stand  up  there,  Hr. 
Goods.  Point  out.  Doctor,  to  the  jury  where  the 
flesh  has  been  torn  away.  A.  All  the  back  part 
of  the  heel  has  been  cut  off  up  as  far  as  the 
ankle  bone.  It  is  perfectly  solid  to  the  bone; 
no  skin  there,  except  what  has  grown  over  it 
since  the  wound  healed.  Q.  What  is  the  condi- 
tion of  the  joint?  A.  The  joint  is  intact.  The 
main  tendon  is  a  little  shortened  there — adhe- 
sions. Q.  Where  are  those  adhesions?  A.  In 
here  (indicating) .  The  foot  cannot  go  back  this 
way  (indicating),  but  you  can  bring  it  up.  It 
ought  to  bend  to  an  anglei  of  45  degrees,  which 
on  account  of  the  adhesions  cannot  be  done.  It 
don't  let  the  foot  come  up.  Q.  Assuming  that 
flesh  was  grafted  on  there  and  wouldn't  remain 
there,  and  you  found  the  heel  in  its  present  con- 
dition, with  the  injuries  you  have  described 
there,  is  that  condition  there  permanent  or  not? 
A.  Yes,  sir;  the  injury  will  be  permanent  Q. 
Is  there  any  difference  in  the  legs?  A.  The 
muscles— I  didn't  measure  It  this  time— the 
muscles  in  the  calf  of  the  leg  were  smaller  when 
I  measured  them.  That  has  been  a  year  or 
more  ago  since  I  measured  it.  Q.  To  refresh 
your  recollection,  wasn't  it  1^  inches  shorter? 
Measure  it  now.  A.  I  haven't  a  tapeline.  There 
was  a  considerable  difference  in  the  size  of  the 
legs  due  to  the  muscles,  of  coursa  Q.  What 
is  your  Judgment  now  from  the  examination  yon 
have  made  in  the  presence  of  the  jury  in  the 
size  of  the  legs?  A.  It  would  be  pretty  hard  to 
tell  exactly  without  measuring.  Q.  You  did 
measure  it  once?  A.  If  I  made  any  measure- 
ments. I  measured  it  about  a  year  ago.  Q.  Is 
that  difference  apparent  to  you  now?    A.  Yes, 


sir.  Q.  In  your  Judgment  and  opinion,  would  it 
be  as  much  as  1%  inches  shorter?  A.  Possibly 
it  would  be  that  much.  Q.  Mr.  Goode,  stand 
up  with  your  back  towards  the  jury.  Doctor, 
what  is  it  that  keeps  that  heel  elevated  from  the 
floor  there?  A.  ^ortening  of  that  main  ten- 
don. Q.  Behind  here?  A.  Yes,  sir.  Q.  Back 
of  the  heel,  running  up  the  leg?  A.  Yes ;  it 
don't  relax." 

On  a  cross-examination '  the  doctor  further 
testified: 

"Q.  Yon  said  just  now  the  injury  was  pa>- 
manent.  I  will  ask  you  what  you  meant — the 
loss  of  the  flesh?  A.  The  loss  of  the  flesh  is 
permanent,  and  the  loss  of  the  motion  of  the 
ankle  joint  is  permanent.  Q.  The  loss  of  mo- 
tion of  the  ankle  joint  is  just  what  you  have  in- 
dicated. He  can  shift  his  foot  up  as  he  did  be- 
fore, can't  he?  A.  No.  Q.  You  examined  his 
foot  some  time  ago?  A.  Yes.  Q.  I  will  a^ 
you  if  his  heel  hasn't  healed  considerably  since 
tiien  [the  last  examination]?  A.  l%ere  was  a 
little  abscess  then,  running.  Q.  Is  thoe  any 
abscess  there  now?  A.  No,  sir;  from  the  his- 
tory I  got  of  it  he  frequent^  has  a  little  abscess 
there.  •  *  •  Q.  So  the  injury  you  saw  is  a 
loss  of  the  fleshy  part  of  the  heel  and  a  slight 
shortening  of  the  tendon  <rf  the  heel?  A.  Yes, 
sir." 

Upon  being  re-examined  the  doctor  testified 
as  follows: 

"Q.  You  say  yon  saw  an  abscess  running?  A. 
Yes,  sir ;  at  one  time  when  I  examined  him.  Q. 
Doctor,  could  you  tell  the  jury  what  caused  the 
abscess?  A.  I  think  it  was  due  to  rather  a  de- 
generative foot,  a  lack  of  vitality  in  the  parts. 
Q.  From  the  degenerated  conditions  there,   in 

Sour  judgment  and  opinion  as  a  physician,  is  he 
able  to  have  abscesses?  A.  Xes,  sir;  occa- 
sionally there  may  be  a  small  abscess  oome 
there.  Q.  And  that  is  due  to  the  degmerated 
conditions  there?  A.  Yes;  of  course,  any  lit- 
tle bruise  to  .the  heel  might  produce  an  abscess." 

ni>0Q  recroae-examination  Dr.  O'Bannon 
further  testified: 

"Q.  Have  you  noticed  Mr.  Goode  In  walking 
about  here  whether  he  walks  with  a  slight  limp 
or  a  decided  Ump?  A.  He  walks  on  the  ball  of 
his  foot.  Q.  Is  there  anything  to  prevent  him 
from  using  a  shoe  with  a  builtpup  heel?  A.  He 
can't  use  a  shoe  of  that  kind;  he  can't  stand 
pressure  on  the  heel  bone,  because  there  is  no 
cushion  there.  Q.  I  will  ask  you  if  the  heel 
hasn't  hefiled  very  considerably,  more  than  when 
you  saw  it  a  year  ago?  A.  'There  wasn't  any 
abrasion  then  except  the  one  little  place  where 
there  was  an  abscess;  the  epidermis,  the  skin, 
has  covered  the  bone.  Q.  A  solid  skin  has 
grown  over  it?  A.  Yes,  sir;  there  is  no  fleah 
over  the  bone,  not  a  particle." 

Appellee's  injuries  were  received  6  years 
before  the  last  trial.  According  to  his  un- 
contradicted testimony,  he  suffered  pain 
from  the  Injuries  every  day  of  the  6  years, 
and  oa  each  of  these  days  his  Injured  foot 
required  dressing  and  bandaging.  He  was 
confined  In  a  hospital  for  6  months  next  fol- 
lowing the  receiving  of  the  injuries,  during 
which  time  a  surgeon  in  charge  of  his  case 
undertook  to  cut  flesh  from  his  leg  and  graft 
it  on  his  heel.  In  the  attempt  to  form  a  cush- 
ion, so  that  he  might  be  able  to  bear  some 
pressure  on  it  and  at  the  same  time  assist 
it  to  heal.  It  is  therefore  apparent  from  the 
evidence  that  the  injury  sustained  by  appel- 
lee has  resulted  In  a  shriveled  and  shortened 
leg  and  foot  that  will  be  subject  to  abscesses 
from  time  to  time.    He  will  walk  all  his  life 
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on  the  ball  of  his  foot,  because  of  the  shorten- 
ing of  the  leg  tendon  and  the  absence  of  the 
cushion  to  the  heel,  of  which  he  was  de- 
prived by  the  tearing  away  of  the  muscles 
and  flesh  at  the  time  of  the  accident.  In 
other  words,  the  present  c(»idition  of  the  in- 
jured foot  makes  him  nearly  as  much  a  crip- 
ple as  would  its  amputation,  and  will  pre- 
vent him  from  engaging  in  any  occupation 
that  will  require  him  to  do  any  amount  of 
walking  or  to  remain  for  any  length  of  time 
upon  hla  feet  At  the  time  of  receiving  the 
Injury  complained  of  he  was  24  years  of  age, 
in  excellent  health,  and  had  a  life  expectan- 
cy of  30.70  years.  He  was  then  earning 
$90  per  month,  or  $1,080  per  year,  but  by 
reason  of  his  Injuries  has  earned  nothing  of 
consequence  since.  But  for  his  injuries  be 
would  hare  earned  during  the  6  years  that 
have  Intervened  since  the  accident  $6,480, 
or  half  the  damages  awarded  him  by  the 
jury,  had  he  continued  in  the  service  of  the 
apiiellant  as  a  brakeman,  to  say  nothing  of 
his  chances  for  promotion  and  Increase  of 
salary  during  the  same  time. 

In  view  of  the  evidence  the  permanent  im- 
pairment of  appellee's  ability  to  earn  money 
is  bey<Hid  all  doubt;  and,  when  to  such  im- 
pairment Is  added  the  physical  and  mental 
suffering  he  has  soffered  .and  will  yet  suffer 
from  the  Injury  to  his  foot,  we  are  unwilling 
to  say  that  the  amount  awarded  by  the 
jury  Is  so  large  as  to  authorize  us  to  de- 
clare it  excessiva  While  at  first  blush  It 
may  seem  most  liberal,  if  not  out  of  propor- 
tion to  the  Injury  received  yet  It  is  not  so 
grossly  excessive  as  to  exceed  the  bounds 
of  reason  or  to  appear  to  have  been  the  re- 
sult of  passion  or  prejudice  on  the  part  of 
the  Jury- 

[I]  In  this  Jurisdiction: 

"The  rule  la  that  a  verdict  will  not  be  set 
aside  as  excessive  unless  it  is  so  grossly  dispro- 
portionate as  to  the  measure  of  damages  or  so 
palpably  against  the  evidence,  as  to  Bnock  the 
conscience  and  raise  an  irregistible  inference 
that  it  was  influMiced  by  passion  or  prejudice." 
Lou.  Ry.  Co.  V.  Larberg,  158  Ky.  44,  104  S.  W. 
346. 

The  fact  that  a  verdict  Is  excessive  will  apt 
authorize  the  court  to  set  it  aside.  It  must 
be  so  grossly  excessive  as  to  make  It  clear 
that  it  was  the  result  of  passion  or  prejudice 
on  the  part  of  the  Jury.  As  said  In  Lou.  Ry. 
Co.  V.  Bryant,  142  Ky.  159,  134  S.  W.  182,  the 
clinical,  quoting  with  approval  from  Cox's 
Adm'r  V.  L.  &  A  B.  Co.,  137  Ky.  388,  125  & 
W.  1056: 

"It  being  peculiarly  the  province  of  the  jury  to 
fix  the  amount,  their  finding  should  never  be 
disturbed  unless  it  is  made  clearly  to  appear 
that  it  could  not  have  been  based  upon  the  ev- 
idence, but  must  have  been  the  result  of  ca- 
price, passion,  or  prejudice." 

As  previously  stated,  the  injury  sustained 
by  appellee  is  practically  equivalent  to  the 
loss  of  a  foot  or  leg,  and  we  have  time  and 
again  approved  recoveries  for  substantially 
a  like  amount  as  that  awarded  him  for  like 


injuries.  L.  &  N.  R.  COw  v^  MltcfaeU.  87  Ky. 
327,  8  S.  W.  706,  10  Ky.  Law  Bep.  211;  L.  & 
N.  R.  Co.  V.  iPtopp,  96  Ky.  99,  27  S.  W.  992, 
16  Ky.  Law  Rep.  369;  0.  *  O.  B.  Co.  v. 
Davis,  119  Ky.  641,  60  S.  W.  14,  22  Ky.  Law 
Rep.  1156:  S.  Cov.,  etc..  By.  Co.  v.  Weber, 
82  S.  W.  986,  26  Ky.  Law  Rep.  922.  And  In 
other  states  verdicts  mudi  larger  have  been 
sustained  for  injuries  not  more  serious  than 
those  received  by  appellee.  Tex.,  etc.,  R.  Co. 
V.  KeUy,  34  Tex.  Civ.  App.  21,  80  8.  W.  1073; 
Fonda  v.  St  P.  CSty  Ry.  Ca,  77  Minn.  SS6, 
79  N.  W.  1043;  Pittsburg,  etc.,  Ry.  Co.  v. 
Simons,  168  Ind.  833,  79  N.  B.  911;  Scnllln 
V.  Wabash  R.  Co.,  184  Mo.  695,  83  8.  W.  760; 
Albertl  v.  N.  Y.,  etc.,  Ry.  Co.,  118  N.  T.  77,  23 
K  B.  35,  6  L.  R.  A.  765 ;  Betan  v.  L.  8.,  eta, 
R.  Co.,  94  Mich.  146,  63  N.  W.  1094;  Smith 
V.  Whlttler,  95  Gal.  279.  30  Pdc.  529;  Phil- 
lips V.  London  B,  Co.,  42  L.  T.  R.  6. 

[10]  Appellant's  complaint  as  to  the  amount 
of  the  verdict  is  chiefly  based  on  the  conten- 
tion that  its  size  indicated  that  the  jury 
did  not  take  into  consideration  the  contribu- 
tory negligence  of  appellee,  or  make  any 
reduction  by  reason  thereof.  This  conten- 
tion assumes.  But,  admitting  that  he  was 
guilty  of  such  negligence,  still  it  was  pecul- 
iarly within  the  province  of  the  Jury  to  com- 
pare his  negligence  with  that  of  appellant, 
and,  after  ascertaining  the  full  amount  of 
the  damages,  to  award  appellee  such  pro- 
portionate part  thereof  as  the  negligence  at- 
tributable to  the  appellant  bore  to  the  entire 
negligence  attributable  to  both.  In  any 
event,  we  cannot  by  mere  conjecture  reach 
the  conclusion  that  this  was  not  done  by  the 
jury.  Nor.  &  W.  R.  Co.  v.  Thompson,  161  Ky. 
814,  171  &  W.  451. 

It  being  our  conclusion  that  the  verdict 
should  not  be  disturbed,  the  judgment  Is  af- 
firmed. 


AXTON  FISHER  TOBACCO   CO.  v.   BVK- 
NINO  POST  CO.  et  al. 

(Cburt  of  Appeals  of  Kentucky.    March  9,  . 
1916.)  . 

1.  PlKADIKO  «=»214  —  DEUTTBBltS  —  ADIOS- 
8I0KS. 

General  demurrers  to  the  petition  and 
amended  petition  admit  the  truth  of  all  material 
averments  therein. 

[Bd.   Note.— For   other  cases,    see    Pleading, 
Cent  Dig.  H  525-634;  Dec.  Dig.  <»=>214.] 

2.  Libel  and  Slandkb  «=>89  —  Aotions  — 
FiXADiNo — Special  Dakaok. 

Where  publications  ore  libelous  per  se,  it  is 
not  essential  to  a  good  cause  of  action  that 
special  damage  should  be  alleged;  but,  if  the 
publication  is  not  so  obviously  defamatory  that 
the  inference  of  injury  may  be  drawn,  it  can 
only  be  made  actionable  when  the  complaining 
party  pleads  and  proves  that  it  has  In  fact  dam- 
ajced  him. 

[Ed.  Note.— E\tr  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  213,  214 ;.  Dec.  Dig.  «=» 

80.1 
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3.  Libel  and  Slandbb  €=>21  —  Wobds  Ac- 
tionable —  Designation  or  Pebson  Dk- 

rAlC£D. 

When  a  publication  as  a  whole  ia  pialnly 
directed  at  a  person  or  corpqration,  the  person 
or  corporation  so  assailed  may  maintain  an 
action  for  Ubel  aa  if  he  or  it  were  particularly 
named  or  described^  though  the  name  has  not 
b«en  accurately  designated  in  the  publication. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  1 108;  Dec.  Dig.  <»=»2L] 

4.  LiBKL   AND    Slander  ^3»ld— Wobds  Ao- 

TioNABLE  —  Distinction  Betwkbn  Libkl 

and  SLANDXBr-"LlBEL  PEB  Se"— "SLANDBB 

Peb  Sb." 
If  a  written  or  printed  publication  tends  to 
degrade  a  person,  that  is,  to  reduce  his  character 
or  reputation  in  the  estimation  of  his  friends 
or  acquaintances,  or  the  public,  or  to  disgrace 
binn,  or  to  render  him  odious,  ridiculous,  or  con- 
temptible, it  Is  "libelous  per  se,"  though  spoken 
words  are  "slanderous  per  se"  only  if  they 
falsely  impute  the  commission  of  a  crime  In- 
Tolvinf  moral  turpitude,  an  infectious  disease, 
or  unfitness  to  perform  duties  of  an  office  or 
employment,  prejudice  him  in  his  profession  or 
trade,  or  tend  to  disinherit  him. 

[Gd.  Note. — For  other  cases,  see  Label  and 
Slander,  Cent.  Dig.  .§  1-9;   Dec  Dig.  <S=)16. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Actionable  Per  Se;  li- 
bel;  Slander.] 

5.  Libel  and  Slandeb  ®=>1 — Wobds  Action- 
ABLB— Pbbson  Defamed— Cobpobation. 

The  distinction  between  libel  and  slander 
obtains  as  fully  with  respect  to  corporations  aa 
to  individuals. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  S§  1,  10;    Dec.  Dig.  <3=>1.] 

6.  Libel  and  Slardeb  «=s>73  — Words  Ac- 
tionable —  Pebson  Defamed  —  Cobpoba- 
tion. 

A  corporation  may  maintain  an  action  for 
slander  or  libel,  but  only  when  the  words  com- 
plained of  injure  it  in  a  business  way,  since  it 
IS  only  In  req>ect  to  business  that  a  corporation 
can  be  affected  or  injured. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  i  174;   Dec  Dig.  «=»73.] 

7.  Libel  and  Slander  4=>&— Wobds  Action- 
able—"Libel  Per  Se." 

To  render  a  publication  concerning  a  cor- 
poration "libelous  per  se,"  it  must  reasonably 
and  naturally  appear  that  it  was  of  a  nature 
to  deprive  the  corporation  of  patronage  or  trade, 
or  to  render  it  odious  and  contemptible  in  the 
estimation  of  those  with  whom  it  did  have  or 
might  reasonably  expect  to  have  business  deal- 
ings, but  it  is  not  necessary  that  the  publica- 
tion misrepresent  the  character  or  condition  of 
the  corporation's  marketable  products,  the  meth- 
ods by  which  its  internal  affairs  are  conducted, 
its  capacity,  or  business  dealinj^s  toward  the 
public,  or  its  prodticts,  its  attitude,  its  busi- 
ness, or  its  stability,  so  as  to  affect  its  credit. 

[Ed..  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  Si  80-90;   Dec  Dig.  «s»d.] 

8.  Libel  and  Slandeb  "©=>&— Wobds  Action- 
ABu;— Wages  to  EiMPLort  —  "Libel  Per 
Se." 

A  publication,  charging  that  a  tobacco  com- 
pany paid  ap  average  wage  less  than  its  com- 
petitors, required  its  employes  to  work  a  great- 
«t  number  of  hours  per  day,  and  that  the  sani- 
tary conditions  of  its  rivals  wore  better  than 
'those  of  the  company,  is  not  libelous  per  se. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  $§  80-90;   Dec.  Dig.  «=>9.] 


9.  Libel  and  Slandeb  *=99— Wobds  Action- 
able —  Chabaoteb  or  EMPLorte  —  "Libbl 
Per  Se." 

A  publication,  charging  that  a  tobacco  com- 
pany placed  a  negro  foreman  over  white  girls, 
that  they  quit  work  and  reported  the  trouble  to 
the  union,  was  libdous  per  se. 

[Ed.  Note.— For  other  casesi  see  libel  and 
Slander,  Cent.  Dig.  fj|  80-90;   Dec  Dig.  i3='9.] 

10.  Libel  and  Slander  ^=980  — Words  Ac- 
tionable—Relation  TO  Labob  Union. 

A  charge  that,  on  refusal  of  a  tobacco  com- 
pany to  remove  a  negro  foreman  placed  over 
white  girls,  the  company  was  placed  oa  the  un- 
fair list  by  the  local  union,  and  this  action  waa 
ratified  by  the  Tobacco  Workers'  International 
Union,  and  that  the  advertising  cards  of  the 
company  were  printed  in  "scab"  shops,  so  as  to 
display  its  contempt  for  organized  labor,  in  con- 
nection with  matter  of  inducement  that  the  com- 
pany employed  only  union  labor,  that  it  received 
from  the  union  the  right  to  place  its  label  on 
its  products,  and  had  obligated  itsdf  to  patnm- 
ize  only  union  shops,  that  it  dealt  fairly  with 
its  employes  and  had  a  good  reputation  with 
organized  labor  and  wage-earners,  and  innuendo 
that  the  effect  of  these  publications  was  to  de- 
stroy the  company's  good  reputation  with  otsan- 
ized  labor  and  the  public,  as  the  operator  of  a 
union  factory  is  libelous. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {§  184-186;  Dec  Dig.  «=» 
80.] 

11.  Etidbncb  «s»22— Judicial  Noticb— Hat- 
XEBS  OF  Common  Knowlsdqe. 

The  court  will  take  notice  that  union  labor 
constitutes  a  large,  influential,  and  well-organ- 
ized body  of  the  laboring  people  of  the  state  and 
country,  that  the  wage-earners,  including  those 
who  are  members  of  the  union,  compose  a  large 
part  of  the  population,  and  that  labor  unions 
have  adopted  and  promulgated  rules  and  regula- 
tions for  the  protection  and  guidance  of  labor, 
which  are  carefully  observed  by  the  members. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  U  26-28;   Dec.  Dig.  «=»22.] 

12.  Libel  and  Slandeb  ®=>80  —  PLEADnro — 
Inducement  and  Innttendo. 

In  determining  whether  a  publication, 
charging  that  a  tobacco  oompany  waa  placed  on 
the  unfair  list  and  had  ita  advertising  printed  in 
scab  shops,  is  libelous  per  se,  the  court  will  con- 
sider matter  in  the  petition  set  out  by  way  of 
Inducement  and  innuendo. 

[Ed.  Note.— Fw  other  cases,  see  libel  and 
Slander,  Cent  Dig.  {§  184-186:  Dec  Dig.  «=> 
80.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 

Action  by  the  Axton  Fisher  Tobacco  Com- 
pany against  the  Evening  Post  Company 
and  others.  From  %  Judgment  for  defend- 
ants, plaintiff  appeals.  Reversed,  with  direc- 
tions. 

Burton  Vance,  of  Louisville,  for  appellant. 
Humphrey,  Mlddleton  &  Humphrey,  and  Gib- 
son ft  Crawford,  all  Of  Louisville,  for  awel- 
lees. 

CARBOLL,  J.  This  is  a  Ubel  suit  broagbt 
by  the  Axton  Fisher  Tobacco  Company,  a 
corporation  engaged.  In  Louisville,  Ky.,  In 
manufacturing  and  selling  smoking  and  chew- 
ing tobacco,  and  especially  in  the  manufac- 
ture and  sale  of  the  brands  known  as  "Old 
Hill  Side"  and  "Booster  Twist"  The  defend- 
ants are  the  Evening  Post  Company,  the  pub- 
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UsheiB  of  tbe  Erentng  Post,  a  dally  news- 
paper in  the  dty  of  LonlsTllle  having  a  wide 
clrcnlatlon  In  tiiat  city  and  elsewhere,  and 
Richard  W.  Knott,  editor,  and  Lewis  C.  Hum- 
phrey, associate  editor  of  the  paper.  To 
tbe  petition  and  amended  petition  of  the 
plaintiff  general  demurrers  were  filed  by  the 
defendants  and  sustained,  and,  declining  to 
plead  farther,  the  petitions  were  dismissed, 
and  the  plaintiff  brings  the  case  to  this  court 

[1]  Tbe  demurrers  admit  tbe  truth  of  all 
the  material  averments  In  the  petition  and 
amended  petition,  and  so  the  only  question 
before  na  Is:  Bid  these  pleadings,  assuming 
the  averments  to  be  true,  state  a  good  caose 
of  action  against  the  defendants? 

The  petition,  after  averring  that  tbe  plaln- 
tlff  was  engaged  In  Aianufacturlng  and  sell- 
ins  smoking  and  diewlng'  t<>bacco,  further 
averred : 

That  it  "had  been  for  many  years  prior  there- 
to especially  engaged  in  the  manufacture  and 
sale  of  its  brands  of  smoking  and  twist  tobac- 
co widely  and  favorably  known  as  'Old  Hill 
Side'  and  'Booster  Twist,'  and  it  bad,  on  and 
prior  to  said  dates,  acquired,  enjoyed,  and  de- 
served a  good  reputation  with  the  trade  and  the 
public  as  a  manufacturer  of  tobacco,  and  espe- 
cially of  said  brands  of  tobacco,  and  liad  built 
up,  enjoyed,  and  deserved  an  extensive  demand 
for,  and  sale  of,  its  said  products  and  brands  of 
tobacco  from  which  it  received  a  valuable  and 
ever  increasing  profit 

"That  in  the  introduction  Of  its  said  brands 
of  tobacco  'Old  HiU  Side'  and  'Booster  TwUf 
to  the  trade  and  the  public  throughout  the  Unit- 
ed States,  and  in  establishing  their  said  good 
reputation,  and  in  acquiring  said  good  reputa- 
tion witli,  and  good  will  of  the  trade  and  public, 
as  a  manufacturer  of  tobacco,  and  as  the  manu- 
facturer of  said  brands  of  tobacco,  it  expended  a 
great  many  thousands  (^  dollars,  and  said 
brands,  and  plaintifTs  reputation  and  good  will 
therein,  constituted  plaintiif  s  most  valuable  as- 
set, and  was  on  said  several  dates  fairly  and 
reasonably  worth  the  sum  of  $300,000. 

"That  it  had,  for  many  years,  at  all  times  op- 
erated a  union  factory  and  employed  union  la- 
bor in  the  manufacture  of  its  said  tobacco,  and 
had  at  all  times  paid  its  employes  engaged  in  its 
manufacture  the  union  scale  of  wages,  and  in 
many  instances  largely  in  excess  of  the  union 
scale,  and  at  all  times  and  in  all  ways  dealt 
fairly  and  justly  with  its  employes;  and  by  rea- 
son of  these  facts  it  had  on  said  dates  acquired 
and  enjoyed  a  good  reputation  with,  and  the 
good  \nll  of,  organized  labor  and  wage-earners 
in  Kentucky  and  throughout  tbe  United  States, 
and  had  especially  acquired  with  them  a  valu- 
able reputation  and  guod  will  as  the  manufac- 
turer of  and  for  'Old  HiU  Side'  and  'Booster 
Twist'  as  union-made  tobaccoes,  and  had  built 
op  and  enjoyed  an  extensive  demand  for  and 
sale  of  said  tobacco  to  them,  which  constituted 
the  larger  part  <rf  iite  demand  for  said  brands. 

"That,  at  all  the  times  her^before  and  here- 
inafter mentioned  or  referred  to,  plaintiff  was 
conducting  and  operating  its  said  business  and 
its  said  factory  as  a  unionized  factory  pursuant 
to  the  terms  of  a  contract  existing  between  it 
and  the  Tobacco  Workers'  International  Union, 
a  corporation  organized  and  existing  under  an 
act  of  the  Congress  of  the  United  States  of 
America,  by  which  said  union  granted  to  it  tbe 
right  to  place  on  tobacco  manufactured  by  it  the 
label  ot  said  union  and  bound  itself  to  furnish 
all  the  said  labels  required  by  plaintiff  for  said 
purpose,  and  in  consideration  of  which  plaintiff 
obligated  and  bound  Itself  to  said  union  that, 
among  other  things,  'all  persons  employed  by  it 
in  the  manufacture  of  tobacco  should  b$  mem- 


bers of  the  Tobacco  Workers'  latomational 
Union  exclusively,'  and  that  it  would  pay  to 
its  said  employes  the  scale  of  wages  approved 
of  and  agreed  to  between  it  and  said  union.' 
That  at  all  said  times  a  scale  of  wages  was  in 
force  between  it  and  said  union  under  said  con- 
tract which  had  been  approved  and  agreed  upon 
between  it  and  said  union. 

"That  the  right  granted  it  by  said  contract  to 
affix  said  union  label  to  tobacco  manufactured 
by  it  was  a  very  valuable  asset  to  it  in  its  said 
business,  and  by  the  terms  of  said  contract  a  fail- 
ure upon  its  part  to  strictly  comply  with  its  ob- 
ligations to  pay  to  Its  employto  wages  accord- 
ing to  the  said  scale  of  wages  agreed  upon 
would  operate  to  deprive  it  of  tne  further  use  of 
said  union  label." 

By  paragraph  1,  it  was  averred: 

"That  in  several  editions  of  the  livening  Post 
printed,  published,  and  circulated  bv  tbe  defend- 
ants on  October  4,  1813,  they  willfully,  know- 
ingly, and  maliciously  published  of  and  concern- 
ing the  plaintiff  and  its  business  of  manufacture 
of  tobacco,  of  and  concerning  the  wages  paid 
by  it  in  its  factory  to  its  employes,  of  and  con- 
cerning its  methods  of  conducting  its  business, 
and  of  and  cracerning  the  character  and  kind 
of  men  it  employed  as  forraien  in  its  factory,  the 
following  false  and  defamatory  statements: 

"  'Axton  (meaning  plaintiS)  has  negro  t<Mre- 
man  over  white  men.  That  official  figures  fur- 
nished the  State  lisbor  Department  show  that 
Mr.  Axton  (meaning  plaintiff  pays  an  average 
wage  considerably  less  than  that  paid  by  t£e 
American  Tobacco  Company,  Official  Becord: 
Here  is  what  the  official  record  of  the  State 
Department  of  Liabor  and  Statistics  shows 
about  the  Axton  corporation's  tobacco  factory 
(meaning  plaintifTs  factory)  compared  with 
other  factories:  The  tobacco  trust  pays  many  of 
its  employes  wages  as  high  as  $14.95  per  week ; 
the  Burley  Tobacco  Company  pays  as  high  as 
$12  per  week ;  while  the  bluest  wage  the  Ax- 
ton factory  (meaning  plaintiS)  pays  to  any  of 
its  employes  is  $8.75  per  week. 

"  'The  sanitary  conditions  provided  by  the 
other  factories  are  also  fdiown  by  the  records 
to  be  much  better  than  those  furnished  by  the 
corporation  (meaning  this  plaintiff)  of  which 
Mr.  Axton  is  the  head. 

"'Here  .are  official  figures:  Axton  Fisher 
Tobacco  Factory,  Thirteenth  and  Bowan:  Num- 
ber of  hours  per  day,  10;  number  of  hours 
per  week,  69;  higiiest  wages,  $8.75;  average 
wage,  $7. 

"  'American  Tobacco  Company,  Bighteenth 
and  Broadway;  Number  of  hours  per  week,  65; 
highest  wage,  $14.85;    average  wage,  $7.60. 

"  'Burley  Tobacco  Company,  Jackson  and 
Caldwell:  Number  of  hours  per  week,  50  to  55; 
highest  wage,  $12;    average  wage  $8. 

"  'Think  of  even  tbe  tobacco  trust  paying 
better  wages  and  giving  shorter  hours  and  better 
sanitary  conditions  than  the  Axton  corpora- 
tion's factory  (meaning  plaintiff). 

"  'In  his  ^meaning  plaintiff's)  facltory  he 
(meaning  plaintiff)  puts  negro  foremen  over 
white  men.  It  is  another  example  of  his  (mean- 
ing plaintiffs)  double  dealing  with  laboring  men. 
He  (meaning  plaintifE)  don't  dare  deny  it 

"  'A  negro  named  Brown  was  foreman  on  the 
third  and  fourth  fioors  of  Alton's  factory 
(meaning  plaintiff's  factory)  and  that  be  had 
many  white  men  under  him.  This  is  the  same 
Wm.  H.  Brown,  colored,  whose  name  appears 
in  the  city  directory,  page  230,  as  foreman  of  the 
Axton  Tobacco  Factory. 

"  'For  three  years  prior  to  March,  1913,  dur- 
ing the  entire  three  years,  a  negro  named 
Brown  was  foreman  on  the  third  and  fourth 
floors  of  the  Axton  Fisher  Tobacco  Factory, 
and  many  white  men  worked  under  him  at  the 
factory. 

"  'Among  the  number  employed  upon  the  third 
floor  under  Brown  were  a  large  number  of 
white  men.    •    ♦    » "• 
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In  paragraph  2,  It  was  averred  tbat: 
In  several  editions  of  the  paper  printed,  pab- 
liBbed,  and  circulated  on  October  5,  1913,  the 
defendants  "wiUfully,  knowingly,  and  malicious- 
ly published  of  and  concerning  the  plaintiS  and 
its  business  of  manufacturing  tobacco,  and  of 
and  concerning  the  wages  paid  by  it  to  Ita  em- 
ployes in  its  factory,  the  following  false  and 
defamatory  statements: 

"  'Azton  s  (meaning  plaintiff's)  Average  wage 
is   lowest     Becurds  of  all   factories.     Official 

froof  is  given.     Mr.  Ben.  J.  Sand,  the  State 
■abor    Inspector,    made   a   statement   Monday 
morning. 

"  'Mr.  Sand  states  that  the  records  of  the 
state  show  that  the  charges  made  by  Dr.  Buscb- 
meyer  are  entirely  correct,  and  that  Mr.  Axton 
(meaning  plaintiff)  does  not  permit  the  eight- 
hour  rule  in  his  (meaning  plaintiff's)  factory, 
and  pays  wages  less  even  than  those  of  the 
American  Tobacco  Company.  There  are  in 
Louisville  only  four  tobacco  factories  where 
smoking  tobacco  is  manufactured.  They  are 
located   aa  follows:    American   Tobacco   Com- 

Cy,  Eighteenth  and  Broadway,  employing  two 
idred  <uid  sixty-three  females;  Burley  To- 
bacco Company,  employing  thirty  females  in  the 
-manufactnre  df  smoking  tobacco;  American 
Tobacco  Company,  Jackson  and  Finzer  streets, 
employing  one  hundred  and  thirty-six  females; 
Axton  Fisher  Tobacco  Company,  Thirteenth  and 
Rowan  streets,  employing  sixteen  females.  The 
Axton  Fisher  Tobacco  Company  works  fifty- 
nine  hours  a  week,  while  the  American  Tobacco 
Company  works  but  fifty-five,  with  a  Saturday 
half  holiday  throughout  the  year.  The  Axton 
Fisher  Tobacco  Company  does  not  give  its  em- 
ployte  a  half  holiday.  The  only  other  union 
tobacco  factory,  which  is  the  Burley  Tobacco 
Company,  works  its  employ&t  fifty  and  fifty-five 
hours  each  week  and  affords  its  employ^  a  half 
holiday. 

"  'The  highest  wages  earned  by  any  workers 
are:  American  Tobacco  Company  (West  End): 
High,  $14.96 ;  low,  $4 :  average,  $7.50.  Burley 
Tobacco  Company:  High,  $12;  low,  $7;  aver- 
age, $8.  Axton  Fisher  Company  (meaning 
plaintiff):     High,  $8.76;   low,  $6;    average,  $7. 

"  'In  addition  to  the  one  hundred  and  fourteen 
day  workers  at  the  East  End  Branch  of  the 
American  Tobacco,  there  are  twenty-two  females 
employed  under  the  piece  system.  High  wages 
paid  in  thia  Instance  is  $12.35,  and  the  low 
wage  is  $7.    The  average  is  $7.50. 

"  'The  average  weekly  wage  for  a  female  in 
tlie  employ  of  the  Axton  Fisher  Tobacco  Com- 
pany is  $7.  The  average  weekly  wage  for  males 
and  females  emjdoyed  by  the  company  is  $9.14.' " 

In  paragraph  3,  it  was  averred  tbat: 
In  several  editions  of  the  paper  printed,  pub- 
lished, and  circulated  by  the  defennants  on  Oc- 
tober m,  1913,  "they  willfully,  knowingly,  and 
maliciously    published    of    and    concerning    the 

SlaintiS  aod  its  business  of  manufacturing  to- 
acco,  and  of  and  concerning  the  wages  paid 
by  it  to  its  employes  in  its  factory,  the  foiiow- 
ing  ftilse  and   defamatory  statements: 

"  'Women  workers  paid  scant  wage  by  Axton 
(meaning  plaintiff).  Average  of  $5.40  a  week 
for  ten  hours  a  day  revealed  by  the  records. 

"  The  printed  report  of  former  Labor  In- 
spector Filbum  showing  tbat  the  (^cial  records 
show  that  the  average  wage  for  women  opera- 
tives in  his  (meaning  plaintiff's)  factory  was 
only  $5.40  a  week. 

"  'Now  Mr.  Axton  (meaning  plaintiff)  has  a 
legal  right  to  work  his  (meaning  plaintiCTs) 
employes  as  long  or  as  short  as  he  (meaning 
plaintiff)  wants  to  and  to  pay  them  as  little 
or  as  much  as  be  (meaning  plaintiff)  wanta  to. 
But  he  (meaning  plaintiff)  has  no  right  whUe  he 
(meaning  plaintiS)  is  paying  wages  far  below 
those  paid  by  other  factories,  and  working  men 
and  women  long  hours,  to  claim  that  he  (mean- 
ing plaintiff)  is  a  friend  of  labor. 


"  'Oet  a  copy  of  Mr.  I^bnm's  report  of  1910, 
when  he  waa  labor  in8i>ector,  and  turn  to  page 
75  of  tliat  report  and  read  what  the  ofiicial 
figures  show  were  the  oonditiona  in  Mr.  Ax- 
tou's  (meaning  plaintiff's)  factory.  Those  offi- 
cial figures — they  are  ail  down  on  page  75— show 
that  the  average  wage  paid  by  Mr.  AixtoD 
(meaning  plaintiff)  to  his  female  employfo  was 
90  cents  a  day  for  ten  hours  work.  Think  of  it. 
A  total  of  $5.40  a  week,  or  9  cents  an  hour. 
And  remember  that  this  was  an  average  wage. 
It  does  not  mean  that  $5.40  a  week  was  the 
lowest  wage  Mr.  Axton  (meaning  plaintiS)  paid. 
It  means  that  some  got  below  $6.40  a  week  and 
tbat  his  (meaning  plaintiff's)  average  wage  for 
these  workers  was  $6.40  a  week. 

"  'Get  a  copy  of  Labor  Inspector  FUbum's 
report  of  191()  and  turn  to  page  75.  If  what  I 
tell  you  is  not  a  public  record  and  if  it  had 
not  been  true  it  would  have  been  denied  long 
ago.'" 

In  paragraph  4,  it  was  averred  tbat: 

In  several  editions  of  the  paper  printed^  pub- 
lished, and  circulated  by  the  defendants  on  Oc- 
tober 18,  1913,  "they  wilfully,  knowingly,  and 
maliciously  published  of  and  concerning  the 
plaintiff  and  its  busineto  of  manufacturing  to- 
bacco, of  and  concerning  the  character  and  kind 
of  foreman  boss  it  had  placed  over  its  girl 
employ^  in  its  factory,  in  Louisville,  and  of  and 
conceming  the  wages  paid  by  it  to  its  employes 
in  its  said  factory,  the  following  false  and  de- 
famatory statements: 

"  'Negro  foreman  was  placed  as  boss  over 
white  girls  in  Axton  (meaning  plaintiff's)  fac- 
tory. The  negro  foreman  Will  Brown  was  then 
placed  in  charge  of  machines  where  the  girU 
were  employed  and  as  a  boss  over  them.  The 
girls  then  quit  work  and  refused  to  work  under 
a  negro  foreman.  They  reported  the  whole 
trouble  to  Local  Union  No.  16. 

"  'The  union  appointed  a  committee  to  look  in- 
to the  matter  and  report  as  to  the  merits  of 
the  grievance  of  the  girls. 

"  'This  same  Obarlea  T.  Hardy,  tobacco  woA- 
er,  employed  at  Strater  Bros.  Tobacco  Factory, 
was  made  chairman  of  the  Grievance  Committee. 

"  'Mr.  Hardy  and  the  Grievance  Oommittee 
investigated  and  found  that  the  charges  of  the 
girls  against  Mr.  Axton's  factory  (meaning 
plaintifrs  factory)  were  true  and  so  reported 
back  to  the  union.  Axton  (meaning  plaintiff 
would  not  remedy  the  matter,  and  upon  Mr. 
Hardy's  recommendation  the  union,  after  a  num- 
ber of  fruitless  conferences  with  Mr.  Axton 
(meaning  with  Mr.  Axton  as  the  president  of 
plaintiff),  withdrew  the  use  of  the  union  label 
from  the  Axton  factory  (meaning  plaintifTs  fac- 
tory) and  placed  him  and  his  factory  (meaning 
plaintiff's  factory)  upon  the  unfair  list.  This 
action  was  ratified  by  the  International  Union 
of  Tobacco  Workers. 

"  'The  wages  of  the  Axton  factory   (meaning 

Elaintiff's  factory)  have  never  been  raised  to  the 
asis  of  other  factories  in  the  same  line  of 
business,  and  are  now  only  barely  enough  to 
keep  the  factory  from  being  again  placed  upon 
the  "unfair  list"'" 

In  paragraph  6,  it  was  averred  tbat: 
In  several  editions  of  the  paper  printed,  pub- 
lished, and  circulated  by  the  defendants  on  Oc- 
tober 23,  1913,  "they  willfully,  knowingly,  and 
maliciously  published  of  and  conceming  the 
plaintiS  and  its  business  of  manufacturing  to- 
bacco, and  of  and  concerning  its  advertising 
cards  and  where  they  were  printed  and  of  and 
concerning  its  relation  to  and  attitude  and  feel- 
ing towards  organized  labor,  the  following  false 
and  defamatory  statements: 

"  'Alton's  (meaning  the  plaintiff's)  advertising 
cards  printed  in  scab  shops,'  and  'Axton  (mean- 
ing the  plaintiff)  displays  his  (meaning  the 
plaintiff)  contempt  for  organized  labor,'  com- 
prising the  opening  and  closing  lines  of  said 
alse  and  defamatory  publication,  to  be  print- 
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ed  in  said  newspaper  in  a  moat  prominent  and 
conapicuoua  manner  and  in  letter*  three-qnar- 
ters  of  an  inch  hi^Ii  and  heavily  underacored." 

In  paragrapli  6,  it  was  ayerred  that: 

In  several  editiona  of  the  paper  printed,  pub- 
lished, and  circulated  by  the  defendants  on  Oc^ 
tober  27,  1913,  "they  willfully,  knowinply,  and 
maliciously  published  of  and  concerning  the 
plaintiff  and  its  business  of  manufacturing  to- 
Dacco,  the  following  false  and  defamatory  state- 
ments: 

"  'More  proof  of  conditions  in  Azton  (mean- 
ing plaintiB'a)  factory.  Proof  that  white  men 
had  been  required  to  work  under  a  negro  fore- 
man at  Mr.  Alton's  (meaning  plaintitTs)  fac- 
tory. 

"  'First  as  to  Mr.  Axton's  (meaning  plain- 
tlfiTs)  negro  foreman  Will  Brown:  Hue  negro 
was  the  floor  boss  over  white  men  and  girls. 
It  is  proved  by  Brown's  own  written  statement 
as  well  as  the  affidavits  of  reputable  witnesses. 

"  'She  was  one  of  the  girls  who  went  on  a 
strike  some  years  ago  when  this  negro  Brown 
was  made  a  boss  over  the  white  girls.' " 

Summarizing  this  lengthy  pleading,  it  wUI 
be  noticed:  Tbat  in  the  matter  set  out  by 
way  of  inducement  it  is  averred  tbat  the 
tobacco  company  was  engaged  in  the  manu- 
facture and  sale  of  union-made  smoking,  and 
chewing  tobacco,  and  especially  the  brands 
known  as  "Old  Hill  Side"  and  "Booster 
Twist,"  and  tbat  it  had  built  up  and  acquir- 
ed a  good  reputation  with  the  trade,  the  pub- 
lic generally,  and  especially  labor  organiza- 
tions and  laboring  people  as  a  manufacturer 
of  tobacco,  and  had  acquired  an  extensire 
and  lucrative  demand  for  its  products.  That 
it  had  for  many  years  conducted  and  operat- 
ed Its  business  and  factory  as  a  unionized 
factory  pursuant  to  a  contract  between  It 
and  the  Tobacco  Workers'  International  Un- 
ion, by  the  terms  of  which  contract  it  was  au- 
thorized to  place  on  all  of  Its  products  the 
union  label,  which  was  a  guaranty  to  organ- 
ized labor  that  the  tobacco  on  which  it  was 
placed  was  manufactured  in  a  factory  em- 
ploying only  union  labor.  And  by  virtue  of 
the  terms  of  the  contract  between  It  and  the 
Tobacco  Workers'  Union  It  agreed  to  and 
did  pay  to  its  employes  a  scale  of  wages 
agreed  upon 'between  it  and  the  union  and 
in  many  instances  largely  in  excess  thereof. 
That  by  its  course  of  fair  dealing  with  the 
trade,  its  employ&s,  the  public  generally,  or- 
ganized labor,  and  wage-earners,  it  had  ac- 
quired the  good  will  of  the  public  generally ; 
and  its  sale  to  organized  labor  and  wage- 
earners  constituted  the  largest  part  of  Its 
sale  of  tobacco.  That  the  good  will  of  union 
labor  and  wage-earners  towards  it  and  its 
right  to  place  on  its  products  the  union 
lal^el  constituted  valuable  assets  in  its  busi- 
ness, and,  if  it  failed  to  comply  with  the 
terms  of  the  contract  between  it  and  the 
Tobacco  Workers'  Union,  such  failure  would 
operate  to  deprive  It  of  the  union  label  and 
result  in  the  union  placing  its  factory  on 
the  unfair  list,  thereby  depriving  it  of  tlie 
patronage  of  nnlon  labor.  The  false  and  de- 
famatory publications  complained  of.  It  Is 
averred  by  way  of  Innuendo,  were  mall- 
donsly  intended  to  injury  and  destroy  Its 
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business,  its  good  reputation,  and  its  good 
will  with  the  public,  and  especially  with  or- 
ganized labor,  to  destroy  the  demand  for  its 
products  with  the  public  generally,  and  es- 
pecially with  organized  labor  and  wage- 
earners,  and  to  render  it  contemptible  and 
odious  to  them  as  a  manufacturer  of  tobacco 
thereby  injuring  the  value  of  Its  business 
and  brands. 

The  alleged  defamatory  matter  may  be 
divided  Into  four  classes: 

(1)  That  it  employed  a  negro  as  foreman 
or  boss  over  white  girls,  and  the  white  girls 
were  required  in  its  factory  to  work  under 
a  negro  foreman.  That  on  account  of  this 
the  girls  quit  work  and  reported  the  trouble 
to  a  local  labor  union,  which  appointed  a 
committee  to  look  into  the  matter,  and  this 
committee  found  that  the  charge  of  the  girls 
tbat  they  were  required  to  work  under  a' 
negro  foreman  was  true,  and,  the  tobacco 
company  failing  to  correct  or  remove  this 
cause  of  complaint,  the  union  withdrew  the 
use  of  the  union  label  from  the  factory  and 
placed  the  factory  on  the  unfair  list,  which 
action  was  ratified  by  the  International 
Union  of  Tobacco  Workers. 

(2)  That  the  advertising  cards  were  print- 
ed In  "scab  shops,"  and  its  advertisements 
were  placed  in  street  cars  without  the  union 
label,  to  show  its  contempt  for  organized 
labor. 

(3)  That  it  paid  less  wages  to  its  employes 
and  reqtilred  them  to  work  more  hours  per 
day  and  week  than  the  American  Tobacco 
Company  or  the  Burley  Tobacco  Company — 
its  only  rivals  located  In  Loulsrllle  in  the 
manufacture  and  sale  of  tobacco — and  never 
raised  its  wages  to  the  basis  paid  in  these 
factories. 

(4)  That  the  sanitary  conditions  in  the 
American  Tobacco  Company  and  Burley 
Tobacco  Company  factories  and  other  fac- 
tories were  much  better  thain  those  in  its 
factory. 

[2]  Each  of  these  classes  will  be  dealt  with 
separately;  but,  before  applying  the  ques- 
tions of  law  that  we  think  controlling  in  the 
disposition  of  the  case,  it  may  be  well  to 
here  state  tbat  no  special  damage  was  al- 
leged; nor  was  it  essential  to  a  good  cause 
of  action  tbat  special  damage  should  have 
been  alleged.  If,  as  contended  by  counsel,  the 
publications  were  libelous  per  se,  a&  a  mat- 
ter that  is  libelous  per  se  is  actionable  with- 
out averment  of  special  damage.  As  said 
in  Newell  on  Slander  and  Libel,  p.  181 : 

"When  languaK*'  is  used  concerning  a  person 
or  his  affairs  which  from  its  nature  necessarily 
must,  or  presumably  will  as  its  natural  and 
proximate  consequence,  occasion  him  pecuniary 
loss,  its  publication  prima  facie  constitutes  a 
cause  of  action  and  prima  facie  constitutes  a 
wrong  without  any  allegation  or  evidence  of 
damage  other  than  that  which  is  implied  or  pre- 
sumed from  the  fact  of  publication ;  and  this  is 
all  that  is  meant  by  the  term  'actionable  per 
se.'  Therefore  the  real  practical  test  by  which 
to  determine  whether  special  damage  must  be 
alleged  and  proven  in  order  to  make  out  a  cause 
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of  action  for  defamation  La  whether  the  language 
is  such  as  necessarily  must  or  naturally  and  pre- 
sumably win  occasion  pecuniary  damage  to  the 
person  of  whom  it  is  spoken." 

In  such  a  case,  the  complainant  may  rely 
upon  the  inference  of  damage  raised  by  th€ 
law,  and  is  not  required  to  plead  or  prove 
that  the  publication  has  Injured,  him.  But 
when  the  publication  is  not  so  obviously  de- 
famatory that  the  inference  of  injury  may 
be  drawn,  it  can  only  be  made  actionable 
when  the  complaining  party  pleads  and 
proves  that  It  has,  aa  a  matter  of  fact,  dam- 
aged him. 

[3]  It  might  also  be  here  further  noticed 
that  frequent  reference  In  the  pubUcatioua 
are  made  to  "Axton"  and  to  "Alton's"  cor- 
poration; but  the  fair  and  reasonable  infer- 
ence from  the  context  of  the  published  mat- 
ter is  that  all  reference  to  "Axton"  and  to 
the  "Axton  corporation"  were  intended  to 
and  did  apply  to  tbb  Axton  Fisher  Tobacco 
Company,  and  when  a  publication,  reading 
the  whole  of  it,  is  plainly  directed  at  a 
person  or  corporation,  as  the  case  may  be,  the 
person  or  corporation  intended  to  be  and 
that  is  In  fact  assailed  by  the  publication 
may  maintain  an  action  for  libel  as  freely 
as  If  he  or  it  were  particularly  named  or 
described  in  the  publication,  although  neither 
the  name  of  the  person  nor  the  style  of  the 
corporation  has  been  accurately  designated 
or  described  In  the  publication.  And  so  we 
may  treat  these  publications  as  referring  to 
the  Axton  Fisher  Tobacco  Company. 

[4]  Another  elementary  rule  in  the  law  of 
libel  and  slander  Is  the  difference  between 
the  actionable  nature  of  alleged  slanderous 
words  and  the  actionable  nature  of  alleged 
libelous  words.  In  Klley  v.  Lee,  88  Ky.  603, 
11  S.  W.  713, 11  Ky.  Law  Kep.  586,  21  Am.  St. 
Kep.  358,  in  speaking  of  the  general  rule  as 
to  what  publications  may  be  treated  as  libel- 
ous, it  was  said : 

"So  it  may  be  regarded  as  thoroughly  settled 
that  if  the  written  or  printed  publication  tends 
to  degrade  the  person  about  whom  it  is  writ- 
ten or  printed — that  is,  if  it  tends  to  reduce  his 
character  or  reputation  in  the  estimation  of  his 
friends  or  acquaintances  or  the  public,  from  a 
higher  to  a  lower  grade,  or  if  it  tends  to  dis- 
grace him;  that  is,  if  it  tends  to  deprive  him 
of  the  favor  and  esteem  of  hia  friends  or  ac- 
quaintances or  the  public,  or  tends  to  render  him 
odious,  ridiculous  or  contemptible  in  the  esti- 
mation of  his  friends  or  acquaintances  or  the 
public— it  is,  per  se,  actionable  libeL" 

In  slander  the  rule  as  stated  In  Williams 
▼.  Riddle,  145  Ky.  459,  140  S.  W.  661,  36 
L.  E.  A.  (N.  8.)  974,  Ann.  Cas.  1918B,  U61, 
Is  that  in  the  following  cases  only  would 
words  be  slanderous  or  actionable  per  se: 

"<1)  TWirds  falsely  spoken  imputing  the  com- 
mission of  a  crime  involving  moral  turpitude,  for 
which  the  party  might  be  indicted  and  punished ; 
(2)  words  imputing  an  infectious  disease,  likely 
to  exclude  him  from  society ;  (3)  words  imput- 
ing unfitness  to  perform  the  duties  of  an  o£9ce  or 
employment;    (4)  words  prejudicing  him  in  his 

Srofcssion  or  trade ;  (5)  words  tending  to  disin- 
erit  him.  'In  all  other  cases  spoken  words  are 
either  not  actionable  at  all,  or  only  actionable 
on  proof  of  special  damage.' " 


It  will  thus  be  seen  that  many  words  are 
actionable  when  written  or  printed  and  pub- 
lished which  would  not  be  actionable  if  mere- 
ly spoken.  And  so,  in  determining  whether 
words  are  libelous  per  se  or  not,  it  is  unnec- 
essary to  consider  whether  they  impute  to 
the  person  concerning  whom  they  are  pub- 
lished the  commission  of  a  crime  lnv(dvlag 
moral  turpitude,  or  an  infectious  disease,  or 
unfitness  to  perform  the  duties  of  an  office 
or  employment,  or  prejudice  him  in  his  pro- 
fession or  trade,  or  tend  to  disinherit  him. 
It  is  only  essential  to  inquire  whether  or  not 
they  have  a  natural  and  reasonable  tendency 
to  degrade  and  disgrace  the  person  of  whom 
they  are  written,  or  to  render  him  odious, 
ridiculous,  or  contemptible.  If  they  do,  they 
are  libelous  per  se,  although  they  might  not 
naturally  or  reasonably  have  any  meaning 
that  would  make  them  actionable  per  se  if 
spoken. 

[6, 1]  This  distinction  between  Ubel  and 
slander  obtains  as  fully  with  respect  to  cor- 
porations as  it  does  to  individuals  And  as 
a  corporation,  like  an  individual,  may  have 
a  good  reputation  and  enjoy  the  good  will  of 
its  customers  and  the  public,  and  this  good 
reputation  and  good  will  are  as  valuable  to 
it  as  good  wiU  would  be  to  an  Individual  or 
partnership,  a  corporation  may  maintain  an 
action  for  slander  or  libeL  But  It  can  only 
do  so  when  the  effect  of  the  words  or  pub- 
lication complained  of  is  to  injure  It  in  a  busi- 
ness way,  because  it  is  only  tn  respect  to  its 
business  that  a  corporation  in  its  corporate 
capacity  can  be  affected  or  injured. 

[7]  Therefore  when  the  action  is  for  an  In- 
jury to  a  trade  or  business,  there  seems  to  us 
no  room  for  a  distinction  in  respect  to  what 
is  libelous  as  between  corporations,  traders, 
and  merchants.  If  a  publication  would  be 
libelous  if  it  concerned  a  merchant  or  trader 
in  his  business,  so  would  It  be  llbdons  if  it 
concerned  a  corporation  in  its  business.  In 
either  case  it  is  an  injury  to  the  business 
that  constitutes  the  gravamen  of  the  of- 
fense, and  in  either  case  the*  effect  is  the 
same.  What  difference  then  can  there  be, 
so  far  as  the  effect  on  business  is  concerned, 
between  the  publication  that  brings  the  busi- 
ness of  the  trader  or  merchant  into  disrepute, 
and  that  which  brings  the  business  of  the 
corporation  Into  disrepute?  The  corporation 
Is  as  mudi  concerned  to  have  its  business, 
good  will,  and  reputation  protected  for  the 
benefit  and  promotion  of  its  trade,  aa  is  a 
partnership  or  the  merchant  or  trader. 

And  so,  when  a  corporation  such  as  the  Ax- 
ton Fisher  Tobacco  CtMnpany  charges  that  a 
publication  respecting  it  is  libelous  per  se,  it 
Is  essential  that  it  should  reasonably  and 
naturally  appear  from  the  publication  com- 
plained of  that  it  was  of  such  a  nature  as  to 
deprive  if  of  the  patronage  or  trade  It  en- 
Joyed  In  a  business  way,  or  to  render  it  so 
odious  and  contemptible  in  the  estimation  of 
those  with  whom  it  did  have  or  might  rea- 
sonably expect  to  have  business  dealings  or 
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connections  as  to  Injuriously  affect  its  busi- 
ness. We  do  not  agree  with  the  learned 
}ndge  of  the  lower  court  that: 

"To  eonstitnte  a  libel  per  se  of  which  a  eorpo- 
ration  may  complain,  the  publication  must  (1) 
misrepresent  the  character  or  condition  of  its 
marketable  products,  *or  (2)  misrepresent  the 
methods  by  which  its  internal  affairs  are  <;on- 
ducted,  its  capacity,  or  its  business  dealintrs  to- 
ward the  pubuc  in  such  way  as  to  alienate  cus- 
tomers, or  (3)  misrepresent  it,  its  products,  its 
attitude,  its  business,  or  its  stability,  so  as  to 
affect  its  credit" 

We  think  these  limitatious  on  what  would 
constitute  a  libel  per  se  are  rather  too  nar- 
row, as  a  publication  respecting  a  corpora- 
tion might  injure  very  seriously  its  business 
and  do  It  great  danger  In  a  business  way 
witbout  misrepresenting  the  quality  of  its 
marhetable  products,  or  the  methods  by 
which  its  business  was  conducted,  or  its  at- 
titude in  its  business  dealings  towards  the 
pubUc.  If  the  publication  is  of  >iuch  a  na- 
ture as  to  reasonably  and  naturally  render 
the  corporation  odious  and  contemptible  in 
the  estimation  of  the  public  or  Its  patrons, 
and  thereby  deprive  it  of  the  favor  and  es- 
teem of  the  public  and  the  patronage  and 
trade  of  Its  customers,  its  business  may  be 
as  grievously  injured  and  as  seriously  af- 
fected In  a  pecuniary  way  as  if  it  were  di- 
rectly diarged  with  misrepresenting  the  qual- 
ity of  Its  products  or  the  method  by  which 
Its  business  was  conducted.  And  so  If  the 
publication  reasonably  Eind  naturally  has  the 
effect  of  bringing  the  business  of  the  cor- 
poration Into  public  contempt,  and  of  mak- 
ing It  odious  in  the  estimation  of  those  with 
whom  It  has  business  dealings  or  connections, 
then  the  law  wHl  presume  that  the  publica- 
tion was  actionable  per  se  without  either 
pleading  of  proof  of  special  damage.  It  will 
be  Inferred  that  the  publication  did  Injure 
It  in  a  business  way,  for  it  is  only  in  a  busi- 
ness way,  resulting  in  pecuniary  loss,  that 
a  corporation  can  be  damaged  by  an  alleged 
libelous  publication.  Newell  on  Slander  and 
Libel,  p.  84;  Townsend  on  Slander  and  Libel, 
p.  279;  25  Cya  p.  337;  18  Am.  &  End.  p. 
954;  note  to  Brayton  v.  Cleveland  Special 
PoUce  Ck>.,  62  I*  R,  A,  525;  Marino  v.  Dl 
Marco,  41  App.  D.  C.  76,  48  L.  R.  A.  (N.  S.) 
1214,  Ann.  Cas.  1914I>,  1149;  Gross  Coal  Co. 
v.  Rose  (Wis.  49051)  126  Wis.  24,  103  N.  W. 
225,  2  L.  R.  A.  (N.  S.)  741,  110  Am.  St  Rep. 
894,  S  Ann.  Cas.  649;  St  James  MUitary 
Academy  v.  Gaiser,  126  Mo.  517,  28  S.  W.  861, 
28  L.  R.  A.  667,  46  Am.  St  Rep.  502;  Penn. 
Iron  Co.  T.  Henry  Voght  Machine  Co.,  139 
Ky.  497,  96  S.  W.  551,  29  Ky.  Law  Rep.  861, 
8  L.  B.  A.  (N.  S.)  1023,  139  Am.  St  Rep.  504. 
It  will  therefore  be  seen  that,  in  testing 
the  sufficiency  of  the  publlcatlcm  on  demur- 
rer, the  question  to  be  determined  Is:  Can 
it  be  said  as  a  matter  of  law  that  the  pub- 
lications were  not  of  such  a  nature  as  to 
reasonably  and  naturally  injure  the  corpora- 
tion in  a  business  way  ? 
Having  in  mind  these  generfil  principles, 


we  come  now  to  consider  with  more  particu- 
larity the  publications  complained  of,  with 
a  view  of  deciding  whether  they  were  of  such 
a  nature  as  to  reasonably  and  naturally  tend 
to  make  the  Axton  Fisher  Tobacco  Company 
odious  or  contemptible  in  a  business  way, 
thereby  depriving  It  of  the  good  will  and 
patronage  of  its  customers  and  the  public 
generally,  which  deprivation  of  the  good  wfll 
and  patronage  of  the  public  generally  injured 
it  in  its  property  rights  and  caused  it  to  suf- 
fer pecuniary  loss.  If  the  publications  did 
have  this  tendency,  then  the  petition,  as  a 
matter  of  law,  stated  a  good  cause  of  action. 
[I]  The  publications  charging  the  Axton 
Fisher  Tobacco  Company  paid  an  average 
wage  less  than  that  paid  by  the  American 
Tobacco  Company  and  the  Burley  Tobacco 
Company,  and  required  Its  employ^  to  work 
a  greater  number  of  hours  per  day  than  ei- 
ther of  these  companies,  and  that  the  sani- 
tary conditions  of  the  American  Tobacco 
Company  and  the  Burley  Tobacco  Company 
were  better  than  those  of  the  Axton  Fisher 
Tobacco  Company,  may  be  treated  as  publi- 
cations of  a  like  nature  and  disposed  of  to- 
gether. These  publications  we  do  not  con- 
sider libelous  per  se.  The  publication  relat- 
ing to  wages  did  not  charge  that  the  wages 
paid  by  the  Axton  Fisher  Company  were 
grossly  or  at  all  inadequate.  It  merely  made 
a  comparison  of  the  wage  scale  of  the  other 
tobacco  companies  with  Its  wage  scale,  and 
charged  that  it  paid  less  than  its  competitors. 
A  publication  charging  that  a  business  con- 
cern paid  less  wages  than  its  rival,  or  re- 
quired its  employes  to  work  more  hours  per 
day  or  per  week  than  Its  rival,  is  nothing 
more  than  a  comparison  of  conditions,  and 
is  not  of  such  a  nature  as  to  reasonably  or 
naturally  make  the  employer  odious  or  con- 
temptible, and  Injure  him  In  a  business  way. 
Employers  of  labor  have  the  right,  unless 
regulated  by  contract  or  statute,  to  pay  their 
employes  what  they  please-  and  fix  the  hours 
of  labor  as  they  choose;  and  employes  have 
the  right  to  accept  such  wages  as  are  offered 
them  and  to  work  such  hours  as  the  employ- 
ment demands.  There  are  doubtless  many 
employers  of  labor  who  pay  their  employ^ 
less  wages  and  require  them  to  work  more 
hours  per  day  than  other  employes  of  like 
labor,  and  yet  this  might  be  entixely  satis- 
factory to  the  employes.  There  are  so  many 
different  conditions  and  so  great  a  variety 
of  circumstances  surrounding  the  employ- 
ment of  labor  in  establishments  carrying  on 
the  same  lines  of  business  that  It  would  be 
going  far  beyond  the  reason  of  the  thing  to 
hold  libelous  per  se  a  publication  merely  be- 
cause it  charged  that  the  complaining  em- 
ployer had  a  different  wage  scale  or  different 
hours  of  labor  from  his  competitor.  And  so 
with  respect  to  the  publication,  concerning 
the  sanitary  conditions.  The  publication  did 
not  charge  that  the  conditions  in  the  other 
factories  .^ere  twd,  or  that,  thpa*  la.the  .^• 
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ton  Fisher  Compaoy's  establishment  weie 
worse.  It  merely  said  that  the  sanitary  con- 
ditions in  the  other  factories  were  better 
tlian  those  prevailing  in  the  Axton  Fisher 
Company's  factory;  and  the  fact  tliat  they 
might  iiave  been  better  did  not  necessarily  or 
at  all  convey  the  meaning  that  the  sanitary 
conditions  In  the  Axton  Fisher  Company's 
factory  were  hurtful  or  injurious  to  its  em- 
ploy^ or  that  the  sanitary  conditions  In  its 
factory  were  such  as  to  make  it  dangerous 
or  unheaitliful  to  use  Its  products.  In  short, 
the  publication  in  respect  to  these  matters 
would  not,  we  think,  naturally  and  reason- 
ably have  a  tendency  to  affect  the  business 
standing  of  the  Axton  Fisher  Company,  or 
to  render  it  so  odious  or  contemptible  in  the 
estimation  of  the  public  or  its  customers  as 
to  injure  its  business  or  cause  it  to  suffer 
pecuniary  Loss. 

[I]  So  much  of  the  publications,  however, 
In  paragraphs  4  and  6,  as  charged  that  "a 
negro  foreman  was  placed  as  boss  over  white 
girls.  •  •  •  The  girls  then  quit  work  and 
refused  to  work  under  a  negro  foreman. 
They  reported  the  whole  trouble  to  the  union, 
and  the  union  appointed  a  committee  to  look 
into  the  matter  and  report  as  to  the  merits  of 
the  grievance,  •  •  •  and  found  that  the 
ctiarges  of  the  girls  were  true;  and  the  com- 
pany would  not  remedy  the  matter  and  the 
union  withdrew  the  use  of  the  label  and  plac- 
ed the  factory  upon  the  unfair  list,  and  this 
action  was  ratified  by  the  International  Union 
of  Tobacco  Workers.  This  negro  was  the 
floor  boss  over  white  girls.  •  •  •  She  was 
one  of  the  girls  who  went  on  a  strike  some 
years  ago  when  this  negro  Brown  was  made 
a  boss  over  the  white  girls" — ^were,  in  our 
opinion,  libelous  per  se. 

It  is  very  true  that  in  William  v.  Riddle, 
145  Ky.  459,  140  S.  W.  661,  36  L.  R.  A.  (N.  S.) 
974,  Ann.  Cas.  1913B,  1151,  this  court  held 
that  it  was  not  slander  per  se  to  say  of  and 
concerning  a  white  man  that  he  "was  a  damm 
negro  and  bis  mother  was  a  mulatto."  But 
in  that  case  the  court  was  very  careful  to  say 
that  there  is  a  marked  distinction  between 
slander  and  libel,  and  that  many  things  are 
actionable  when  written  and  published  which 
would  not  be  actionable  if  merely  spoken, 
and  the  opinion  was  confined  to  the  conclu- 
sion that  these  words  did  not  constitute  slan- 
der per  se.  There  is  no  intimation  in  the 
opinion  that,  if  these  words  had  been  written 
or  printed  and  published  of  and  concerning 
Williams,  they  would  not  have  been  libelous 
per  se.  On  the  contrary  we  have  no  doubt 
that  it  would  be  libelous  per  se  to  write  or 
print  and  publish  of  a  white  man  that  *%e 
was  a  negro  and  his  mother  a  mulatto." 

It  would  hardly  be  possible  to  publish  of  a 
white  person  matter  that  would  more  cer- 
tainly tend  to  degrade  or  disgrace  him  or  to 
render  blm  odious  and  contemptible  in  the 
estimation  of  his  friends  and  acquaintances 
than  to  charge  him  with  being  a  negro  and 
that  his  mother  was  a  mulatto^    ferhaps 


there  are  some  parts  of  the  United  States  in 
which  a  publication  of  this  nature  would  not 
tend  to  disgrace  or  degrade  the  white  man  of 
whom  it  was  published  or  render  him  odious 
and  contemptible  in  the  estimation  of  bis 
friends  and  acquaintances.  But  In  this  state 
we  are  sure  there  could  not  be  two  opinions 
on' this  subject.  It  is  not  worth  while  here  to 
undertake  to  set  out  the  reasons  why  this  la 
so.  Sufficient  is  it  to  say  that  from  inherit- 
ance, tradition,  training,  education,  and  cos- 
torn,  the  difference  recognized  by  all  to  exist 
between  the  white  race  and  the  negro  race  is 
so  pronounced  as  that  no  greater  disgrace 
could  be  put  upon  a  white  man  than  to  pub- 
lish a  charge  like  this  concerning  him. 

In  Chiles  v.  C.  &  O.  Ry.  Co.,  125  Ky.  299, 
101  S.  W.  386,  30  Ky.  Law  Rq?.  1332,  U  U 
R.  A  (N.  S.)  268,  where  legislaUon  requiring 
common  carriers  to  have  separate  coaches 
for  the  coLared  race  was  ui^eld,  in  speaking 
of  the  distinction  between  the  two  races,  the 
court  said: 

"It  had  its  origin  in  the  creation  of  the  races, 
and  is  firmly  established  as  a  part  of  the  social 
and  domestic  order  and  economy  of  the  country, 
and  the  man  or  set  of  men  of  either  race  who 
attempts  to  ignore  or  obliterate  these  distine- 
tions  and  differences  andertakea  an  impossible 
task.  This  racial  distinction,  and  the  resulting 
classification,  is  recognized  by  legislatnres,  au- 
thorized by  courts,  sanctioned  by  custom,  and 
approved  by  an  enlightened  public  opinion.  It  is 
not  confined  to  any  community,  state,  or  cation, 
but  is  found  wherever  the  two  races  abound  in 
sufficient  numbers  to  make  noticeable  the  impas- 
sable chasm  that  separatee  them.  In  the  home, 
school,  the  church,  ue  public  place — in  truth,  ev> 
erywhere— it  exists." 

In  Berea  College  v.  Com.,  123  Ky.  200, 
94  S.  W.  623,  29  Ky.  Law  Rep.  284,  124  Am. 
St  Rep.  844,  13  Ana  Cas.  337,  where  legisla- 
tion prohibiting  white  and  colored  persons 
from  being  taught  in  the  same  school  was 
upheld,  the  court  said: 

"The  separation  of  the  white  and  black  races 
upon  the  surface  of  the  globe  is  a  fact  equally 
apparent.  Why  this  is  so,  it  is  not  necessary  to 
speculate ;  but  the  fact  of  a  distribution  of  men 
by  race  and  color  is  as  visible  in  the  providen- 
tial arrangement  of  the  earth  as  that  of  heat  and 
cold.  The  natural  separation  of  the  races  is 
therefore  an  undeniable  fact,  and  all  social  or- 
ganizations which  lead  to  their  amalgamation 
are  repugnant  to  the  law  of  nature." 

In  Harris  v.  aty  of  LoulsvUle,  165  Ky. 
569,  177  8.  W.  472,  where  a  dty  ordinance 
making  It  unlawful  for  colored  persons  to 
establish  or  maintain  a  residence  on  certain 
streets  occupied  as  residence  streets  by  white 
people  was  sustained,  the  court  said: 

"It  needs  no  extended  argument  at  this  time 
to  demonstrate  that  this  state  Is  fully  commit- 
ted to  the  principle  of  the  separation  of  the 
races  whenever  and  wherever  practleable  and 
expedient  for  the  publie  welfare?' 

The  Ieglslatl<m  before  the  court  in  these 
cases  merely  gave  statutory  expression  to  a 
firmly  established  and  deep-seated  public 
(pinion  that  demanded  practical  and  enforce- 
able recognition. 

It  is  also  beyond  dispute  that  the  senti- 
ment reflected  In  this  legtsUtto)  and  in  tbese 
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oplnlona  does  not  find  the  ends  or  the  perfee- 
tlon  at  its  purpose  in  mere  race  separation 
alone.  It  goes  mnch  further  than  that,  as 
is  shown  In  the  general  feeUng  everywhere 
prevailing  that  the  negro,  while  respected 
and  protected  In  his  place,  is  not  and  can- 
not be  a  fit  associate  for  white  girls  or  the 
aoclal  equal  of  the  white  race.  To  conditions 
like  these  that  are  everywhere  about  them 
as  a  part  of  the  social  order  and  domestic 
economy  of  the  state,  courts  cannot  shut 
their  eyes.  They  must  take  notice  of  the 
long.establlshed  and  uniform  custom  and 
usage  of  the  country  in  respect  to  the  posi- 
tion of  the  races  and  the  attitude  of  the 
white  race  toward  the  negro  race. 

And  so  we  think  the  publication  that  a 
negro  man  was  placed  as  a  boss  over  white 
girls  was  smrely  calculated  to  arouse  the  hos- 
tility not  only  of  organized  labor  and  wage- 
earners,  bat  of  all  right-thinking  people,  to 
Rucb  an  extent  as  to  influence  numbers  of 
them  to  withdraw  their  patronage  from  a 
coDcem  publicly  and  widely  charged  with 
employing  business  methods  so  offensive  to 
the  sentiment  and  good  Judgment  of  all  class- 
es of  decent  white  people.  That  this  conduct 
was  calculated  to  create  hostility  toward  the 
tobacco  company,  and  to  injure  It  in  a  busi- 
ness way,  is,  we  think,  further  shown  by 
the  fact  stated  in  the  publication,  that  the 
labor  unions,  as  a  result  of  the  charge,  plac- 
ed tbis  factory  on  the  "unfair  list" 

[10]  The  other  publications  relate  to  the 
diarge.  In  paragraph  4,  that  the  tobacco  com- 
pany, on  account  of  its  failure  and  refusal 
to  remedy  or  remove  the  complaint  lodged 
against  it,  that  it  employed  a  negro  fore- 
man as  a  boss  over  white  girls,  was  placed 
on  the  "unfair  list"  by  the  local  union;  and 
tbis  action  was  ratified  by  the  International 
Union  of  Tobacco  Workers,  and  to  the  charge 
in  paragraph  5  that  tbe  advertising  cards  of 
the  tobacco  company  were  printed  in  "scab" 
shops  so  as  to  display  its  contempt  for  or- 
ganized labor.  .  Accompanying  this  last 
charge,  there  Is  made  a  part  of  the  petition 
a  page  of  the  Evening  Post  showing  that  this 
matter  was  printed  lu  large,  black  type,  cal- 
culated to  attract  attention,  and  with  it  a 
picture  of  the  sack  ccwtalnlng  "Old  Hill 
Side"  tobacco,  with  the  comment  that: 

"Tbe  Alton  tobacco  brands  are  being  adver- 
tised in  street  cars  with  display  cards  like  tbe 
photographic  fac  simile  here  shown.  Note  the 
absence  of  tbe  Union  Label  of  either  the  Inter- 
national Typographical  Union  or  the  Interna- 
tional Lithographers'  Union." 

In  connection  with  tbe  publications  in  ref- 
erence to  tbe  "unfair  list"  and  advertising 
In  "scab"  shops,  it  should  be  kept  in  mind 
that  it  was  esqpressly  averred  as  inducement 
that  the  tobacco  company  employed  only 
union  labor  in  the  manufacture  of  its  tobac- 
co; that  it  had  received  frcym  the  union 
the  right  to  place  its  label  on  its  products, 
which  was  a  very  valuable  asset  in  its  busi- 
ness, and  tiad  obligated  Itself  to  patronize  on- 


ly uoloolsed  shops ;  that  it  had  always  dealt 
fairly  and  Justly  with  its  employ^  and  bad 
acquired  and  enjoyed  a  good  reinitatlon  with 
and  tbe  good  will  of  organized  labor  and 
wage-earners  in  Kentucky  and  throughout 
the  United  States;  and  bad  espedaUy  ac- 
quired with  them  a  valuable  reputation  and 
good  wiU  on  Its  union-made  tobaccos  and 
had  built  up  and  enjoyed  an  extensive  sale 
of  its  tobacco  to  them,  which  constituted  tbe 
larger  part  of  the  demand  for  Its  brands. 
It  should  be  further  kept  in  mind  that  it 
was  averred,  by  way  of  innuendot,  tbat  tbe 
effect  of  these  publications  was  "to  destroy 
its  said  good  reputation  and  good  wiU  with 
organized  labor  and  the  public,  as  tbe  opera- 
tor of  a  union  factory  in  the  manufacture  of 
tobacco,  to  destroy  tbe  demand  for  its  prod- 
ucts which  it  enjoyed  from  organized  labor, 
to  especially  destroy  tbe  valuable  reputatlcm 
of  'Old  EUil  Side'  as  a  union-made  smoking 
tobacco  with  organised  labor  and  Its  sympa- 
thizers, and  the  demand  therefor  for  them, 
and  to  incite  the  enmity  and  111  will  of  or- 
ganized labor  and  Us  sympathizers  towards 
plaintiff,  its  business  and  its  products." 

[11]  We  may  further  take  notice  that  un- 
ion labor  constitutes  a  large,  influential,  and 
well-organized  body  of  the  laboring  people 
of  this  state  and  country,  and  that  the  wage- 
earners,  including;  those  who  are  members  of 
the  union,  compose  a  large  part  of  our  popu- 
lation. And  also  take  notice,  as  a  part  of 
the  history  of  Oae  country,  that  labor  unions 
have  adopted  and  promulgated  rules  and 
regulations  for  tbe  protection  and  guidance 
of  labor,  which  are  carefully  observed  by  the 
membera 

[12]  Coming  now  to  consider  tbe  effect  on 
the  business  of  the  tobacco  company  of  the 
publications  charging  that  it  had  been  placed 
on  the  "unfair  list"  by  union  labor,  and  that 
it  had  its  .adverttsing  cards  printed  in 
"scab"  shops,  we  may  turn  to  the  matter  in 
the  petition  set  out  by  way  of  inducement 
and  to  tbe  matter  set  out  by  way  of  innu- 
endo, for  tbe  purpose  of  estimating  and  as- 
certaining the  meaning  and  effect  of  the 
words  "unfair  list,"  when  applied  to  a  busi- 
ness establishment  by  organized  labor,  as 
wdl  as  the  attitude  of  organized  labor  in  a 
business  way  towards  establishments  that 
have  been  put  by  it  oa  the  "unfair  list"  or 
that  have  work  done  in  "scab"  shops.  Or- 
dinarily, to  say  tbat  a  business  house  bad 
been  put  on  the  "unfair  Ust,"  or  that  it  had 
its  printing  done  in  "scab"  shops,  would  con- 
vey but  little  meaning  of  tbe  effect  such  a 
charge  might  have  on  the  business  of  the 
concern  so  designated.  In  tbe  usual  and 
customary  use  of  the  words,  and  according  to 
their  ordinary  and  natural  meaning,  it  could 
hardly  be  said  as  matter  of  law  that  a 
publication  charging  that  a  business  estab- 
lishment had  been  put  on  tbe  "unfair  list," 
or  charging  that  it  had  its  printing  done  in 
"scab"  shops,  would  affect  tbe  business  re- 
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temd  to  In  gnch  a  way  as  to  cause  It  to  suf- 
fer pecuniary  loss  thereby  making  the  pub- 
lication libelous  per  se.  It  appears,  how- 
ever, from  the  publications  themselves,  that 
these  words  have  a  qpedal  and  significant 
meaning  when  applied  by  labor  unions  to 
business  concerns  that  have  been  guilty  of 
such  conduct  as  to  arouse  the  enmlt?  of 
these  organizations.  But,  aside  from  and 
Independent  of  this,  we  may  look  to  the  mat- 
ter set  out  as  Inducement  in  the  petition  for 
the  pmxiose  of  showing  the  relation,  in  a 
business  way,  between  the  tobacco  company 
and  union  labor;  and  to  the  Innnoido  for 
the  purpose  of  showing  the  defamatory  mean- 
ing and  application  of  the  {lubllcations  as 
manifested  by  their  effect  upon  members  of 
labor  unions  In  business  dealings  with  the 
tobacco  company  and  the  consequent  busi- 
ness Injury  suffered  by  the  tobacco  company. 

The  authority  for  referring  to  the  Induce- 
ment as  well  aa  the  Innuendo  for  the  pur- 
poses mentioned  Is  found  In  well-established 
rules  in  the  laws  of  Ubel  and  slander.  Thus 
It  is  said  In  Newell  on  Slander  and  Libel 
(3d  Ed.)  pp.  736  and  736,  respecting  the  In- 
ducement: 

"In  all  cases  where  the  alleged  defamatory 
words,  whether  Rpolcen,  written,  or  otherwise 
expressed,  do  not  naturally  in  themselves  con- 
vey the  meaning  the  plaintiff  would  assign  to 
them,  or  whether  they  are  ambiguous  or  equivo- 
cal, and  require  explanations  by  reference  to 
■  some  outside  or  extrinsic  matter  to  show  that 
they  are  actionable,  it  must  be  expressly  stated 
that  such  matter  existed,  and  that  the  defama- 
tion related  thereto.  •  •  •  Where  the  mat- 
ter complained  of  in  the  declaration  as  a  libel 
does  not  upon  its  face  apply  to  the  plaintiff  and 
impute  a  libel,  the  pleadmg  must  state,  by  way 
of  inducement,  such  facta  as  will  support  such 
a  meaning  and  show  the  libelous  application  of 
the  matter  to  the  plaintiff." 

And  In  Townsoid  on  Slander  and  libel 
(3d  Ed.)  p.  564,  It  is  said: 

"It  is  the  office  of  the  inducement  to  narrate 
the  extrinsic  drcunkstances  wlilch,  coupled  with 
the  language  published,  affect  its  construction 
and  renders  it  actionable ;  where  standing  alone 
and  not  thus  explained,  the  language  would  ap- 
pear either  not  to  concern  the  plaintiff,  or  If 
concerning  him,  not  to  affect  him  injuriously. 
This  being  the  office  of  the  inducement,  it  follows 
that  if  the  language  published  does  not  natural- 
ly and  per  Be  refer  to  the  plaintiff,  nor  convey 
the  meaning  the  plaintiff  contends  for,  or  if  it 
is  ambiguous  or  equivocal,  and  requires  explana- 
tion by  some  extrinsic  matter  to  sliow  its  rela- 


tion to  the  plaintiff,  and  make  It  actionable,  tlie 
complaint  must  allege,  by  way  of  indDoement, 
the  existence  of  such  extrinsic  matter." 

It  Is  alao  laid  down  In  Townsend  (page 
586)  that: 

"Where  the  language  is  ambiguous,  and  is  as 
susceptible  of  a  harmless  as  of  an  injaiions 
meaning,  it  is  the  function  of  an  innuendo  to 
point  out  the  meaning  which  the  plaintiff  claims 
to  be  the  true  meaning,  and  the  meaning  upon 
which  he  relies  to  sustain  his  action.  Tbis  ap- 
plies whether  the  ambignity  be  patent  or  latent, 
and  whether  or  not  there  are  any  facta  allied 
as  inducement" 

And  alao  laid  down  in  Newell  (page  loi) 
that: 

"Where  a  defamatory  meaning  ia  apparent  on 
the  face  of  the  libel  itself,  no  innuendo  is  nec- 
essary ;  though  even  there  the  pleader  occasion- 
ally inserts  one  to  highten  tne  effect  of  the 
words.  But  where  the  words  prima  facie  are 
not  actionable,  an  innuendo  is  essential  to  the 
action.  It  is  necessary  to  bring  out  the  latent 
injurious  meaning  of  the  defendant's  words,  and 
such  innuendo  must  distinctly  aver  that  the 
words  bear  a  specific  actionable  meaning." 

We  find  therefore  that,  althoui^  these 
words  standing  alone  would  not  be  libelous 
per  se,  they  are  made  by  the  inducement  and 
the  Innuendo,  both  of  which  must  be  read 
and  considered  In  connection  with  the  words, 
not  for  the  purpose  of  enlarging  their  mean- 
ing, but  to  show  that  under  the  circumstanc- 
es they  had  a  special  meaning  that  was  hurt- 
ful to  the  business  of  the  tobacco  company. 
We  also  think  that  if  words  are  publishal  of 
a  business  concern  that  have  a  direct  tenden- 
cy to  alienate  from  It  the  good  will  and  pat- 
ronage of  a  large  class  of  Its  customers,  al- 
though others  of  Its  patrons  may  not  take 
offense  at  them  or  withdraw  their  patronage, 
an  action  will  Ue,  and  the  words  will  be 
treated  as  libelous  per  se.  Pbllipp  Co.  v. 
New  Tork  Staats  Zeltung,  166  App.  Dlv.  377, 
160  N.  Y.  Supp.  1044. 

Wherefore,  upon  the  whole  case,  we  think 
the  demurrer  to  so  much  of  the  publications 
as  charged  that  the  tobacco  company  em- 
ployed a  negro  l>oss  over  white  girls,  and 
had  been  put  on  the  "unfair  list"  by  labor 
unions,  and  as  charged  that  its  advertising 
matter  had  been  printed  in  "scab"  eiiops, 
should  be  overruled. 

The  Judgment  is  reversed,  with  directions 
to  proceed  In  conformity  with  this  opinion. 
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STATE  V.  BLESSING.     (Na  19274.) 

(Supreme  Coart  of  Missouri,  IMTision  Na  2. 

Feb.  16, 1916.) 

1.  Rape    ^=s&— Aotions— Bvidewct. 

Force  is  not  an  essential  to  the  offense  of 
statutory  rape. 

pid.  Note.— For  other  cases,  see  Bape,  Cent 
Dig.  S  6:  Dec  Dig.  «=>&] 

2.  Raps  «=>!i2  —  Pbosbcutioh  —  Bvidknce — 

SUFFICIENCT. 

Evidence  held  to  warrant  a  conviction  of 
statutory  rape  on  a  girl  under  15  years  of  ago. 
[Ed.  Note.— For  other  cases,  see  Rape,  Cent. 
Dig.  H  71-74,  76;  Dec  Dig.  «=»52.] 

Appeal  firom  (^rcnlt  Court,  Nevr  Madrid 
County;  W.  N.  Elvans,  Judge. 

Charles  Blessing  was  convicted  of  rape  on 
a  girl  under  16  years  of  age,  and  he  appeals. 
Affirmed. 

Defendant  was  convicted  of  ravishing 
Pearl  Roby,  a  female  child  under  the  age  of 
15  years,  and  sentenced  to  the  penitentiary 
for  25  years.    He  has  appealed. 

Pearl  was  14  years  old  in  November,  1914, 
and  she  testified  that  the  offense  occurred 
on  Friday  night,  January  8,  1915.  She  could 
neither  read  nor  write.  Her  family  bad 
come  to  New  Madrid  In  the  previous  October. 
They  lived  in  a  shack,  and  subsisted  mostly 
on  charity.  The  defendant  and  his  mother 
lived  In  a  box  house  with  thin  partitions 
whidi  "hadn't  been  fixed  since  the  high  wa- 
ter." Pearl  had  worked  as  a  domestic  in 
defendant's  home  from  about  November  1st 
nntil  the  day  of  the  alleged  offense.  She 
slept  In  the  klt(i>en,  the  mother  In  the  next 
room,  and  defendant  in  another.  The  evi- 
dence Indicates  that  the  door  between  the 
kitchen  and  the  mother's  room  usually  stood 
more  or  less  open  at  night.  Pearl  testified 
that  about  7  o'clock  at  night  defendant  came 
to  her  bed;  that  she  tried  to  kick  him  off 
nntil  he  worried  her  so  she  could  not  do 
anything;  that  he  put  his  hand  over  her 
mouth  and  put  a  pillow  over  her  head;  and 
that  he  had  sexual  intercourse  with  her.  She 
testified  that  she  told  defendant's  mother  the 
next  day.  The  mother  denied  that  state- 
ment Pearl  went  home  on  Saturday,  but 
went  to  defendant's  home  on  Sunday,  and 
again  on  Monday.  She  testified  that  she  told 
her  mother  on  Monday  what  the  defendant 
had  done,  and  her  mother  testified  to  the 
same  thing.  Defendant's  mother  testified 
that  she  slept  in  the  room  adjoining  the 
kitchen  In  which  Pearl  was  sleeping,  and 
that  she  knew  nothing  of  any  unusual  occur- 
rence on  that  night 

The  evidence  rather  vaguely  indicates  that 
a  Mrs.  Johnson,  22  years  old,  was  on  inti- 
mate terms  with  defendant,  and  that  it  was 
she  who  had  defendant  arrested  on  Monday 
for  this  alleged  offense. 

About  four  or  five  days  after  the  alleged 
rape  Drs.  (XBannon  and  Dawson  examined 


Pearl.  Dr.  O'Bannon  testified  that  ttie  hy- 
men had  been  broken,  but  that  he  could  not 
tell  how  long  it  had  been  done,  and  that  she 
Complained  of  soreness  of  the  parts,  but  that 
he  could  not  find  anything  that  would  cause 
it.  Dr.  Dawson  testified  that  the  hymen  ap- 
peared to  have  been  recently  broken,  and 
that  there  was  inflammation  of  the  parts. 

Two  witnesses  testified  that  a  day  or  two 
before  defendant's  arrest  he  stated  to  them 
"that  he  had  a  young  piece  in  town,  but  that 
It  was  a  right  smart  while  before  he  could 
get  it"  Defendant  testified  that  he  might 
have  made  sucB  statement  but  that  he  did 
not  mean  Pearl  Roby;  that  he  meant  Mrs. 
Johnson.  He  denied  on  the  stand  that  he 
had  ever  had  sexual  Intercourse  with  Pearl, 
or  that  he  had  ever  treated  her  Improperly. 

Robert  S.  Rutledge,  of  New  Madrid,  for 
appellant.  John  T.  Barker,  Atty.  Oen.,  and 
Lee  B.  E>ivlng,  Asst  Atty.  Gen.,  for  the  State. 

ROT,  C.  (after  stating  the  facts  as  above), 
[t,  2]  1.  Counsel  for  appellant  does  not  com- 
plain In  his  brief  of  any  errors  In  the  ad- 
mission or  rejection  of  evidence  or  in  the 
instructions,  and  we  have  been  able  to  find 
none.  It  Is  claimed,  however,  that  the  evi- 
dence is  not  sufficient  to  Justly  a  convic- 
tion. We  consider  that  it  amply  sustains  the 
charge.  The  girl's  statement  that  It  was  7 
o'clock  in  the  evening  is  probably  a  mistake. 
We  are  Inclined  to  think  that  her  evidence 
as  to  the  resistance  made  by  her  is  over- 
drawn. But  the  evidence  of  the  physicians 
and  the  testimony  as  to  statements  made  by 
defendant  leave  no  room  for  serious  doubt 
of  defendant's  guilt  This  Is  not  a  case 
where  It  Is  necessary  to  show  that  the  crime 
was  committed  by  force,  nor  is  It  necessary 
that  the  evidence  of  the  prosecutrix  be  cor- 
roborated. If  corroboration  were  necessary, 
It  Is  in  the  case.  There  was  no  showing  that 
prosecutrix  had  a  motive  for  making  a  false 
charge  against  defendant,  or  that  any  one 
other  than  defendant  was  the  cause  of  her 
Injured  condition. 

Our  statute  was  Intended  to  protect  the 
young  girl  against  her  own  weakness,  and  it 
was  held  in  State  v.  Wilcox.  Ul  Mo.  568, 
20  S.  W.  314.  33  Am.  St  Rep.  551,  and  in 
State  V.  Dusenberry,  112  Mo.  277,  20  S.  W. 
461,  that  her  uncorroborated  testimony,  if 
believed  by  the  Jury,  is  sufficient  to  vindicate 
the  wrong  done  her.  There  may  be  cases 
where  the  evidence  of  the  prosecutrix  Is  sudi 
as  not  to  justify  a  conviction,  but  this  is 
clearly  not  such  a  case. 

The  judgment  is  affirmed. 

WILLIAMS,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
ROT,  C,  is  adopted  as  the  opinion  of  the 
court    All  concur. 
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FARIS  ▼.  BWINO  et  aL    (No.  16664.) 
(Supreme  Court  of  Missouri.    Feb.  9, 1916.    B«- 

bearing  Denied  Mardi  1, 1916.) 
Apfkal  and  £iBBOB  ®=3ll23— DIVIDED  CotmT 

— CoMPsoMiaE  Decree. 

Judgment  for  defendants  in  an  action  un- 
der Bev.  St  1909,  |  2535,  providing  for  suits  to 
determine  interest  m  real  property  and  to  quiet 
title,  liow  such  suits  shall  be  instituted,  what 
rights  and  interests  may  be  determined  and  the 
effect  of  judgment,  in  viejr  of  division  of  the 
court  as  to  principles  governing  the  case,  and 
by  the  consent  of  judges  adhering  to  other  views, 
reversed  and  remanded,  with  directions  that 
judgment  b«  entered  for  one-htdf  of  the  property 
to  be  vested  in  a  defendant  absolutely. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4421-4427;  Dec.  Dig.  i3=> 
1123.] 

Woodson,  C.  J.,  and  Blair,  J.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Co«rt,  Bay 
County ;   Francis  H.  Trimble,  Judge. 

Action  by  Mary  R  Faris  against  William 
N.  Kwlug  and  others.  Judgment  for  defend- 
ants, and  plalntilf  appeals.  Beversed  and  re- 
manded, with  directions  to  enter  judgment 
for  one-half  of  the  property  to  be  vested  In 
defendant  William  N,  Ifiwing  absolutely. 

Joseph  8.  Bust,  of  Kansas  City,  W.  W. 
Hooper,  of  Leavenworth,  Kan.,  and  J.  L. 
Farris,  Jr.,  &  Sons,  of  Richmond,  for  appel- 
lant M.  M.  Milligan,  of  Richmond,  M.  G. 
Boberts,  of  St  Joseph,  and  Bobinson  &  Qood- 
rlch  and  Ball  &  Byland,  aU  of  Kansas  City, 
for  respondents. 

WALKEB,  J.  This  is  an  actton  brought  In 
the  circuit  court  of  Bay  county  under  sec- 
tion 2535,  B.  S.  1909,  to  try  and  determine 
the  title  to  certain  lands  In  said  county  de- 
scribed herein. 

There  is  no  controversy  in  regard  to  the 
pleadings.  The  answer  is  a  general  denial, 
with  several  additional  pleas,  by  which  the 
defendant  William  N.  Ewlng  claims  the  fee 
In  the  lands  and  asks  affirmative  relief. 
The  reply  Is  a  general  denial.  Upon  a  trial 
judgment  was  rendered  In  favor  of  defend- 
ants, from  which  plaintiff  appeals. 

James  Duvall  is  the  common  source  of  ti- 
tle. He  died  testate  In  April,  1880,  his  will 
having  been  made  in  1878.  In  determining 
the  Issues  here  Involved  we  are  concerned 
only  wiOi  that  portion  of  his  will  which  be- 
queaths the  property  in  controversy  to  John 
C.  Duvall,  a  son,  and  Moliie  R  Swing,  a 
daughter.  At  the  time  of  the  making  of  the 
will  John  C.  Duvall  was  unmarried,  and 
Moliie  R.  was  intermarried  with  the  defend- 
ant William  N.  Ewing.  The  Ewings  were 
then,  and  are  now,  childless. 

In  1883  John  C.  Duvall  was  married,  and 
as  a  result  of  this  marriage,  on  December  1, 
1886,  the  plaintiff  was  bom  to  him,  and  has 
since  Intermarried  with  one  Faris. 

December  27,  1886,  John  C.  Duvall  and  his 
wife  and  MolUe  R.  Ewlng  and  her  husband 


executed  a  deed  of  trust  cm  the  lands  in  con- 
troversy to  secure  a  note  for  $3,000  made  to 
one  R.  L.  Long. 

Several  years  later  William  N.  Ewlng,  one 
of  the  defendants,  purchased  said  note  and 
caused  the  lands  to  be  sold  under  the  deed 
of  trust,  and  through  others  became  the 
purchaser  thereof  at  the  sum  of  $5,032.83, 
which  was  about  the  amount  of  the  prin- 
cipal and  the  Interest  then  due  on  the  note. 
About  a  year  before  the  sale  under  the  deed 
of  trust,  by  consent  of  all  the  parties,  the 
defehdant  William  N.  £>iving  had  taken  pos- 
session of  the  lands,  and  had  collected  or  re- 
ceived the  rents  therecHi,  and  bad  apiflled 
them  in  payment  of  the  Interest  due  on  the 
note,  which  had  not  been  paid  since  1894. 

The  facts  disclose  that  none  of  the  defend- 
ants, except  William  N.  Ewlng,  had  any  title 
to  the  land.  The  controversy,  therefore,  is 
between  Mary  B.  Faris  and  WilUam  M. 
Ewlng,  and  they  will  be  referred  to  here- 
after as  plaintiff  and  defendant  The  plain- 
tiff claims  title  to  this  land  by  descent  from 
her  father,  John  O.  Duvall,  who  died  in  July, 
1901.  The  defendant  claims  to  own  the  land 
in  fee  under  the  deed  made  to  him  by  the 
trustee  upon  the  foreclosure  of  the  deed  of 
trust  to  satisfy  the  note  before  referred  to. 

The  fifth  paragraph  of  the  will  of  James 
Duvall,  ,the  construction  of  which  is  to  de- 
termine the  rights  of  plaintiff  and  defendant 
to  this  land.  Is  as  follows: 

"Fifth.  I  give  and  bequeath  to  my  son  John 
C.  Duvall  and  my  daughter  Moliie  R.  Ewing, 
jointly,  the  following  land,  to-wit:  The  north- 
east quarter  and  the  east  half  of  the  northwest 
quarter  of  section  thirty-one  (31),  township  fifty- 
three,  range  twenty-seven,  containing  two  hun- 
dred and  forty  (240)  acres.  These  lands  are 
given  under  these  express  conditions  that  nei- 
ther of  these  devisees  having  any  children  and 
that  if  either  dies  leaving  no  living  child  the  oth- 
er shall  inherit  the  entire  land  and  if  both  shall 
die  leaving  no  child  or  children  living  then  said 
lands  shall  revert  to  my  estate  &  be  divided 
amongst  my  other  living  children  or  if  dead  their 
children  if  any  living,  said  lands  cannot  be  sold 
by  said  devisees,  except  for  life  of  either  or  the 
survivor  but  if  they  or  either  of  them  shall  have 
any  living  children  then  said  lands  shall  be  an 
absolute  gift  &  be  treated  so  in  all  respects." 

Leaving  out  of  consideration  for  the  time 
being  a  discussion  as  to  the  technical  nature 
of  the  estate  created  by  paragraph  6,  we  are 
confronted  with  what  is  usually  the  principal 
inquiry  in  the  construction  of  a  will,  viz., 
what  was  the  true  intent  and  meaning  of  the 
testator?  The  condition  of  the  devisees  at 
the  time  of  the  making  of  the  will  la  1878, 
which  was  the  same  as  that  existing  at  the 
time  of  the  testator's  death  in  1880,  may  be 
taken  as  a  fair  measure  from  which  to  de- 
termine the  testator's  meaning.  His  initial 
declaration  sustains  this  conclusion.  After 
expressly  bequeathing  to  his  son,  John  O. 
Duvall,  and  his  daughter,  Moliie  R.  Ewlng, 
jointly,  the  lands  described,  be  continues: 

"These  lands  are  given  under  these  express 
conditions  that  neither  of  these  devisees  having 
any  children." 
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Tbls  dedaratlon  Is  made  In  express  rocog- 
nltdon  by  the  testator  of  the  then  existing 
fact  that  neither  of  said  devisees  have  chil- 
dren— John  O.  being  unmarried  and  Mollle 
R.,  after  ten  years  of  matrimony,  being  child- 
less. The  succeeding  portions  of  the  para- 
graph further  demonstrate  the  controlling  in- 
fluence the  condition  of  the  devisees  In  re- 
gard to  children  bad  upon  the  testator's  mind 
In  making  this  bequest,  for  in  the  next  clause 
It  is  provided  "that  If  either  dies  leaving  no 
children  the  other  shall  Inherit  the  land." 
This  clause  means  that  if  either  devisee  dies 
without  issue  born  alive,  the  other  having 
bad  no  Issue,  shall  inherit  the  land.  Thus 
read,  the  purpose  of  the  testator  is  preserved 
and  an  Inconsistent  construction  of  the  be- 
quest obviated;  any  other  would  destroy 
the  last  clause  of  the  paragraph  or  render  It 
meaningless.    The  next  clause: 

"And  if  both  die  leaving  no  child  or  children 
Bring,  then  said  lands  shall  revert  to  my  estate 
and  be  divided  amongst  my  odier  living  children 
or  if  dead  their  children  if  living." 

The  meaning  of  tbls  clause,  ahd  the  only 
one  that  can  be  given  it  which  will  render 
possible  a  harmonious  construction  of  the 
paragraph  is  the  following:  If  both  of  said 
devisees  die  without  having  had  Issue  bom 
alive  then  said  lands  shall  revert,  eta  Xbls 
changes  the  words  of  the  will,  it  is  true,  but 
It  removes  a  patent  Inconsistency  which  ex- 
ists if  it  is  Interpreted  as  written,  while  U 
read  as  suggested,  the  controlling  influence 
which  prompted  the  bequest  is  preserved 
4nd  the  remainder  of  the  parsigraph  is  not 
nullified.    The  next  clause  provides  that: 

"Said  lands  cannot  be  sold  by  said  devisees 
except  for  life  of  either  or  the  survivor." 

In  harmony  with  the  construction  placed 
upon  the  preceding  clauses,  this  clause  is  to 
be  read  as  follows:  In  the  absence  of  issue 
born  aUve  to  either  of  said  devisees,  the 
lands  cannot  be  sold  by  them,  except  fOr  life 
of  either  or  the  survivor.  Construed  other- 
wise It  limits  ttie  bequest  to  a  life  estate, 
which  Is  not  in  accord  with  other  provisions 
of  the  paragraph,  and  hence  not  a  reasonable 
construction.    The  last  clause  Is  that ; 

"If  they  or  either  of  them"  (referring  to  the 
deriseeti)  "shall  have  any  living  children  then 
■aid  lands  shall  be  an  absolute  gift  and  be  treat- 
ed so  in  all  respects." 

Construing  this  clause  In  harmony  with 
the  meaning  we  have  given  the  preceding  por- 
tions of  the  bequest,  it  creates  a  fee  in  the 
lands  In  the  devisees  upon  the  birth  of  a 
living  child  to  either. 

Paraphrasing,  therefore,  what  we  have 
heretofore  said  In  detail  in  regard  to  the  con- 
struction of  this  bequest,  the  testator's  pur- 
pose was  to  give  this  land  to  the  devisees 
named  Jointly,  on  these  conditions:  If  one 
died  and  a  child  had  not  been  bom  alive  to 
either,  the  other  was  to  inherit  the  land  ab- 
solutely; if  both  died  and  a  child  had  not 
been  bom  alive  to  either,  the  land  was  to 
revert  to  the  testator's  estate  to  be  divided 
among  his  other  children,  or,  in  other  words. 


in  the  event  of  the  death  of  the  devlseaa 
without  issue  the  title  to  the  lands  was  to 
descend  as  authorized  by  law;  so  long  as 
the  conditl<m  of  an  absence  of  issue  bom 
alive  to  either  of  the  devisees  continued,  no 
sale  of  said  land,  except  for  the  life  of  ei- 
ther or  the  survivor,  could  be  made  by  ei- 
ther devisee.  This  limitation  on  the  rl^ht 
of  sale  was.  In  view  of  the  other  provisions, 
to  continue  only  during  the  existence  of  the 
condition  which  moved  the  testator  to  make 
It,  viz.,  the  fact  that  neither  devisee  then  had 
a  child  bom  alive.  This  conclusion  is  evi- 
dent from  the  last  clause,  which  provides  ex- 
plicitly that  whenever  either  of  said  devisees 
shall  have  a  living  child  the  preceding  limi- 
tation shall  cease  and  the  title  shall  become 
absolute. 

At  the  expense  of  repetition  it  Is  neces- 
sary to  a  clear  understanding  of  this  case 
that  the  contentionB  made  in  regard  to  the 
meaning  of  paragraph  B  be  more  minutely 
aonsidered. 

It  is  contended  that  the  will  creates  a  Ufa 
estate  only  In  the  devisees  with  a  remainder 
in  fee  In  their  child  or  children,  and  as  plain- 
tiff is  the  only  child  bom  to  either,  that  she 
takes  such  remainder,  subject  to  the  life  es- 
tate of  the  devisee  IfoUle  R.  Ewlng.  In  the 
absence  of  any  provision  that  the  land  devis- 
ed is  to  go  to  plaintiff,  If  a  remainder  exists 
It  must  arise  by  express  implication,  and  this 
can  only  be  done  if  the  estate  of  the  devisees 
is  definitely  limited  by  the  will  to  a  life  es- 
tate, or,  absent  such  express  limitation,  that 
the  language  of  the  entire  will  is  such  as 
to  create  by  necessary  implication  this  re- 
mainder In  plaintiff.  An  Implication  neces- 
sary to  establish  a  remainder  in  her  should 
not  only  show  that  the  testator  Intended  the 
child  or  children  to  have  the  land,  but  In 
addition  that  the  original  devisees  were  to 
have  no  more  than  a  life  estate.  Consider- 
ed alone,  this  clause,  "Said  lands  cannot  be 
sold  by  said  devisees  except  for  life  of  ei- 
ther or  the  survivor,"  lends  countenance  to 
the  contention  as  to  the  creation  of  a  life 
estate;  but  we  are  not  authorised,  under 
any  rule  of  interpretation,  to  *so  consider  it. 
A  construction  of  this  clause,  which  will  en- 
able us  to  intelligently  determine  the  mean- 
ing and  purpose  of  the  testator,  demands  that 
this  limitation  on  the  sale  of  the  land  be  con- 
sldered  in  connection  with  other  portions  of 
the  paragraph.  Immediately  succeeding  the 
limitation  is  the  following: 

"But  if  they  or  either  of  them  shall  have  any 
living  children  then  said  lands  shall  be  an  ab- 
solute gift  and  be  treated  so  in  all  respects." 

The  wording  of  this  clause  is  explicit  and 
to  our  mind  Its  meaning  is  unmistakable ;  it 
not  only  imports,  but  creates,  a  fee,  and  thus 
modifies  the  limitation  on  the  right  of  sale, 
which  must,  as  we  have  before  stated,  be 
read  to  mean  that  it  is  only  to  continue  op- 
erative BO  long  as  neither  devisee  has  a  child 
bom  alive. 

No  other  portion  of  the  paragraph,  except 
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tbe  limitation  on  sale,  Imports  other  than  a 
fee;  and  when  this  limitation  is  construed, 
as  we  have  Indicated,  even  it  does  not  Import 
otherwise.  While  the  contingency  of  both 
devisees  dying  without  issue  bom  alive  might 
have  defeated  the  fee,  the  possibility  of  its 
occurrence  was  removed  by  the  birth  of  plaln- 
tlfC,  and  there  being  nothing  in  this  clause 
which  can  reasonably  be  said  to  sustain  tbe 
conclusion  that  the  testator  intended  to  cre- 
ate a  life  tenure,  we  are  authorleed,  as  he- 
fore  indicated,  in  concluding  that  the  estate 
created  In  the  two  devisees  constituted  a  de- 
feasible fee  which  ripened  Into  an  absolute 
title  upon  the  birth  of  plalntUF. 

Tims  panoplied  with  title,  the  devisees 
were  authorized  In  executing  the  deed  of 
trust  upon  the  lands  to  secure  the  payment 
of  the  note  evidencing  the  loan  made  to  them 
by  R.  L.  Long;  and  upon  default  in  the  pay- 
ment of  same  and  the  foreclosure  of  the  deed 
of  trust  and  the  purchase  of  the  lands  by  the 
defendant  William  N.  Ewlng,  he  became  seis- 
ed of  all  of  the  title  of  devisees  therein. 

We  find,  therefore,  that  the  plalntlfC  has  no 
Interest  in  said  lands,  and  that  the  title  there- 
to Is  vested  In  the  defendant  William  N.  Sw- 
ing, from  which  It  follows  that  the  judgment 
of  the  trial  court  should  be  affirmed;  and  It 
is  so  ordered. 

GRAVES,  J.,  concurs. 

WOODSON,  C.  J.  I  adhere  to  the  views 
of  this  case  as  expressed  by  me  In  the  opin- 
ion filed  herein  while  tbe  same  was  pending 
in  Division  No.  1  of  this  court,  and  I  reflle 
it  here,  with  sUght  modifications,  as  my  views 
of  the  case,  which  Is  hereto  attached  and 
made  a  part  hereof. 

The  plaintife  brought  this  suit  In  the  cir- 
cuit court  of  iBay  county  against  the  defend- 
ants under  old  section  650,  R.  S.  1899,  now 
section  2535,  R.  S.  1909,  to  try  and  determine 
title  to  certain  tracts  of  real  estate  situate 
in  said  county,  particularly  described  in  the 
petition. 

The  petition  was  In  the  usual  form,  and  the 
answer  was  a  general  denial,  and  several  ad- 
ditional pleas,  by  which  defendant  WilliBm 
N.  Ewlng  claims  a  fee-simple  title  to  said 
lands,  and  prayed  for  affirmative  relief.  The 
reply  was  a  general  denlaL  The  trial  re- 
sulted in  a  Judgment  for  the  defendants,  and 
the  plaintiff  duly  appealed  to  this  court. 

The  pleadings  are  quite  lengthy;  since, 
however,  they  are  in  no  manner  assailed  In 
this  court,  they  will  be  put  aside  without 
further  consideration.  The  facts  are  undis- 
puted and  are  substantially  as  follows: 

James  Duvall,  a  pioneer  preacher  of  the 
primitive  Baptist  faith,  in  an  early  day  set- 
tled in  Ray  county  and  became  the  owner  of 
considerable  real  estate,  to  be  presently  men- 
tioned. Said  Duvall  was  the  father  of  nine 
children,  three  of  whom  died  unmarried  with- 
out issue,  prior  to  the  death  of  their  father. 
The  names  of  the  other  six  children  are  Dan- 


iel F.,  James  B.,  Annanlas  R.,  Sallle  B.,  John 
C,  and  MoUle  R.  Duvall,  wUe  of  WiUlam  N. 
Ewlng,  one  of  the  defendants. 
James  Duvall,  the  father  died  testate  on 
day  of  April,  1880. 


His  will,  omitting  formal  parts,  was  as  fol- 
lows: 

"Xilrst  I  direct  that  all  my  just  debts  and 
funeral  expense  be  first  paid  out  of  my  estate. 

"Second.  I  give  and  bequeath  to  my  son,  Dan- 
iel French  Duvall  the  following  lainds,  tenements 
&  real  estate  to-wit:  The  south-east  quarter  of 
the  north-east  quarter  section  twenty-nine  (29) 
townahio  fifty-three  (S3)  range  twenty-seven 
all  of  Ray  county.  Also  the  south-east  quar- 
ter of  the  south-west  quarter  and  the  south- 
west quarter  of  the  south-east  quarter  and  12 
acres  off  of  the  south  aide  northwest  quarter 
of  south-east,  and  thirty  one  acres  of  the  sonth 
side  of  the  north  east  quarter  of  the  sooth  west 
quarter  of  section  thirty  (30)  township  fifty- 
three  (53)  range  twenty-seven  (27)  all  in  the 
same  county,  making  in  the  aggfregate  one  hmot- 
dred  and  63  acres,  (163). 

"Third.  I  give  to  my  son,  James  B.  Duvall 
the  following  real  estate  to-wit:  The  north- 
west quarter  of  the  south-east  quarter  of  sec- 
tion twenty-nine  &  west  half  of  the  south-west 
quarter  section  thirty-two  (32)  in  township  fif- 
ty-three (53)  range  twenty-seven  (27)  contain- 
ing one  hundred  and  twenty  (120)  acres. 

"Fourth.  I  give  to  my  son  Annanias  R.  £>a- 
vall  the  north-east  quarter  of  the  south-west 
quarter  twenty-nine  (29)  and  the  east  half  of 
the  south-east  quarter  of  thirty-<Hie  all  in  town- 
ship fifty-three  of  range  twenty-seven  (27)  and 
containing  (120)  one  hundred  and  twenty  acrea. 

"Fifth.  I  give  and  bequeath  to  my  son  John 
C.  Duvall  and  my  daughter  Mollie  R.  Ewing 
jointly  the  following  lauds  to-wit:  The  north- 
east quarter  and  the  east  half  of  the  north-west 
quarter  of  section  thirty-one  (31)  in  the  same 
township  and  range  before  mentioned  contain- 
ing two  hundred  and  forty  (240)  acres.  Theee 
lands  are  given  under  these  express  oonditioDs, 
that  neither  of  these  devisees  having  children  & 
that  if  either  dies  leaving  no  living  child  the  other 
shall  inherit  the  entire  land  and  if  both  shall 
die  leaving  no  child  or  children  living  then  sold 
lands  shall  revert  to  niy  estate  &  be  divided 
amongst  my  other  living  children  or  if  dead 
their  children,  if  any  living  said  lands  can  not 
be  sold  by  said  devisees  except  for  life  of  either 
or  the  survivor  but  if  Uiey  or  either  of  them 
shall  have  any  living  children  then  said  lands 
shall  be  an  absolute  gift  &  be  treated  so  in  all 
respects. 

"Sixth.  I  give  and  bequeath  to  Sallie  Belle  Du- 
vall (the  wjfe  of  my  son  M.  Dallas  Duvall)  and 
the  children  of  her  body  and  of  the  said  M.  Dal- 
las Duvall  and  not  subject  to  sale  until  such 
children  are  of  age  the  following  land:  The 
south-east  quarter  of  the  south-east  quarter  of 
thirty  (30)  and  the  south-west  quarter  of  the 
south-west  quarter  &  the  south-east  quarter  of 
the  south-west  quarter  of  twenty-nine  (29)  all  in 
the  township  and  range  above  mentioned,  con- 
taining one  hundred  and  twenty  (120)  acres,  this 
to  my  sons  Annanias  R.  and  John  C.  Duvall. 

"Seventh.  I  give  to  my  grand  son  James  Du- 
vall son  of  Daniel  French  Duvall  one  hundred 
(100)  to  be  taken  care  of  for  him  &  given  to  him 
when  he  is  of  legal  age. 

"Eighth.  I  give  to  my  daughter  MolUe  R. 
Ewing  my  walnut  bed  stead.  The  rest  of  my 
household  furniture  I  give  to  my  two  sons  An- 
nanias and  John  C.  Duvall. 

"Ninth.  Whatever  remaining  property  may  be 
left  at  my  death  I  desire  my  executor  to  sell  and 
divide  amongst  my  children. 

"Tenth.  I  appoint  Daniel  F.  Duvall  and 
James  B.  Duvall  my  executors  with  full  power 
to  carry  out  the  provisions  of  this  will. 

"In  testimony  whereof,  I  have  hereunto  sub- 
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scribed  my  name  ft  affixed  my  eeal  this  80tli  day 
of  April,  A.  D.  1878." 

Tbla  will  was  duly  probated  in  the  pro- 
bate court  of  Ray  county,  and  the  estate  was 
duly  administered  upon. 

At  the  date  of  the  execution  of  the  will, 
and  at  the  time  of  the  death  of  the  testator, 
the  son,  John  C.  Dnrall,  was  single,  and  Mot- 
ile R.  Eiwing,  though  having  been  married 
for  a  number  of  years,  since  1869,  had  never 
given  birth  to  any  children.  John  C.  Du- 
rall  was  married  in  the  year  1883,  and  in 
1886  Mary  Ewing  Duvall,  now  Mary  Ewlng 
Faris,  the  plalntltt,  was  bom  unto  him. 
Her  father.  John  O.  Duvall,  died  Intestate 

In  said  county  on  the  day  of  July, 

1901,  leaving  his  widow,  Minnie  I.  Duvall, 
and  the  plaintiff  as  his  only  heirs  at  law. 

In  the  year  1886,  John  C.  Duvall  and  bis 
wife,  Minnie  I.  Duvall,  and  his  sister,  MoIIie 
R.  13wing,  and  her  husband,  William  N. 
Ewlns,  one  of  the  defendants,  executed  to  R. 
I*.  Yeager,  trustee,  a  deed  of  trust  conveying 
to  him  the  land  In  controversy,  to  secure  a 
note  for  the  sum  of  $3,000  owned  by  R.  L. 
Long. 

Some  years  later  the  defendant  William  N. 
Ewlng  purchased  said  note,  who  thereafter 
caused  the  land  to  be  sold  under  the  deed  of 
trust,  and  at  the  sale  he,  through  otiiers,  be- 
came the  purchaser  thereof,  paying  $5,032.83, 
about  the  amount  of  the  principal  and  inter- 
est due  on  the  note. 

About  one  year  prior  to  the  date  of  the 
foreclosure  or  sale  under  the  deed  of  trust, 
by  consent  of  all  parties,  defendant  Ewlng 
took  possession  of  the  land  and  has  collected 
or  received  the  rents  and  profits  thereof  ever 
since,  which  amounts  to  about  $500  annually. 
The  defendant  Swing  testified  that  he  had 
agreed  to  deed  the  land  back  to  his  wife  and 
her  brother  John  C.  Duvall  upon  their  pay- 
ing him  what  he  bad  paid  out  in  the  trans- 
action. 

Some  time  prior  to  the  institution  of  this 
suit  the  defendant  Ewlng  herein  instituted 
another  suit  in  the  olrcult  court  of  Ray  coun- 
ty to  have  said  will  construed,  which  result- 
ed In  a  construction  and  judgment  in  bis 
favor — ^practically  the  same  as  decreed  by 
the  circuit  court  in  this  case.  Both  parties, 
however,  concede  that  said  judgment  is  a 
nullity.  In  so  far  as  this  plaintiff  is  con- 
cerned, because,  among  other  reasons,  she 
was  not  made  a  itarty  to  the  suit. 

Notwithstanding  this  concession,  counsel 
for  both  parties  have  devoted  much  time  and 
space  to  that  suit,  and  judgment  rendered 
therein.    We,  however,  will  put  it  aside. 

Opinion. 

I.  Counsel  tor  plaintiff,  the  appellant  here, 
start  out  In  their  brief  with  a  terse  state- 
ment of  the  elementary  rules  governing  the 
construction  of  wiUs  and  cite  many  cases  in 
support  thereof.   Those  rules  are  as  follows; 


(a)  "Hie  intention  of  the  testator  must  con- 
trol, and  tiiat  intention  must  be  gathered  from 
the  whole  will." 

(b)  "A  will  should  be  construed,  if  possible, 
■«  as  to  avoid  repugnancy  in  its  provisions,  and 
to  make  every  clauae  operative." 

(c)  "Effect  should  be  given  to  the  main  and 
leading  purpose  in  the  mind  of  the  testator, 
without  laying  too  much  stress  upon  particular 
ezpressionB  or  clauses." 

(d)  "The  real  question  is:  What  did  the  lan- 
guage of  the  will  mean  to  the  testator?" 

Some  other  minor  rules  are  stated,  which 
have  no  special  bearing  upon  this  case. 

The  effect  of  all  of  these  rules  has  been 
canonized  Into  statutory  law  by  section  583, 
R.  S.  1909,  which  reads: 

"All  courts  and  others  concerned  in  the  execu- 
tion of  last  wills  shall  have  due  regard  to  the 
directions  of  the  will,  and  the  true  intent  and 
meaning  of  the  testator,  in  all  matters  brought 
before  them." 

We  will  observe  these  rules  or  laws 
throughout  the  consideration  of  this  case, 
whether  specially  mentioned  or  not. 

The  real  controversy  ia  the  case  turns  u))- 
on  the  proper  construction  to  be  placed  upou 
paragraph  5  of  the  will  of  the  testator,  which 
is  as  follows: 

"(1)  Fifth.  I  give  and  bequeath  to  my  son 
John  C.  DuvaU  and  my  daughter  Mollie  R. 
Ewlng,  '  jointly,  the  following  land,  to-wit: 
[Then  follows  the  description.]  These  lands  are 
given  under  these  express  conditions:  That  nei- 
ther of  these  devisees  have  any  children  and  (2) 
that  if  either  dies  leaving  no  living  child  the 
other  shall  inherit  the  entire  lands,  and  (3)  if 
both  shall  die  leaving  no  child  or  children  liv- 
ing, then  said  lands  shall  revert  to  my  estate 
and  be  divided  amongst  my  other  living  chil- 
dren, or  if  dead,  their  children,  if  any  living. 
(4)  Said  lands  cannot  be  sold  by  said  devisees 
except  for  life  of  either  or  the  survivor,  <5)  but 
if  they  or  either  of  them  shall  have  any  living 
children,  then  said  lands  shall  be  an  absolute 
gift  and  be  treated  so  In  all  respects." 

The  numerical  division  of  this  paragraph 
of  the  will  into  five  parts  Is  made  by  the 
writer,  and  we  will  for  the  present  pags  the 
first  and  discuss  the  last  four  thereof  In  the 
order  stated. 

Regarding  the  second: 

"That  if  either  (John  or  Mollie)  dies  leaving 
no  living  child,  the  other  shall  inherit  the  entire 
lands." 

The  evidence  shows  that  MoUIe  R.  Kwlng 
Is  Btlll  living,  and  that  John  G.  Duvall  died, 
leaving  a  living  child. 

Under  this  state  of  facts,  John's  Interest 
in  the  land  can  never  pass  to  or  vest  In  his 
stater,  Mollie,  for  the  reason  he  died  leaving 
a  living  child,  Mary  B.  Farls,  the  plaintiff, 
and  therefore  this  contingency.  In  so  far  as 
be  is  concerned,  can  never  happen. 

Upon  that  state  of  facta  John's  Interest  In 
the  land,  under  the  plain  words  of  the  will, 
passed  to  and  vested  in  his  daughter,  Mary 
B.  B'aris,  the  plaintiff  in  this'  case,  in  fee 
simple. 

But  MolUe  being  still  alive,  and  she  may 
yet  bear  children,  so  It  is  Impossible  to  state 
definitely  what  will  become  of  the  remainder 
of  her  share  of  the  estate. 

If  she  should  give  birth  to  a  child,  then 
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of  course  under  tbe  express  terms  of  the 
win,  that  Interest  would  pass  to  and  vest  In 
It  In  fee;  but  upon  the  oQier  hand,  should 
she  die  childless,  then  her  interest  would  go 
to  plaintiff  under  the  express  language  of 
thls'  clause. 

In  my  opinion  this  is  the  plain  meaning 
of  the  second  clause  of  said  paragraph  6. 

Attending  the  third: 

"And  if  both  (John  and  MoUie)  shall  die  leav- 
ing no  child  or  children  living,  then  said  lands 
shall  revert  to  m;  estate  and  be  divided  amonggt 
my  other  living  children,  or  if  dead,  their  cUl- 
dren,  if  any  living." 

The  contingency  stated  in  this  clause  can 
never  happen  for  the  reason  that  before  It 
could  become  operative,  both  John  and  Mollle 
would  have  to  die  without  a  living  child  or 
children;  and  the  evidence  having  shown 
that  John  died  leaving  a  living  child,  that 
fact  of  itself  prevents  the  happening  of  this 
contingency;  and  it  might  be  that  Mollle 
may  yet  give  birth  to  a  child  who  might 
survive  her,  and,  if  so,  that  fact  of  Itself 
would  also  prevent  the  happening  of  this 
contingency. 

We  will  therefore  for  the  present  put  this 
clause  of  the  will  a&lde,  as  so  much  waste 
paper,  except  as  it  may  cast  a  side  light 
upon  some  other  clause  thereof. 

The  fourth  reads: 

"Said  lands  cannot  be  sold  by  said  devisees 
(John  and  Mollie)  except  for  lUe  of  either  or 
the  survivor." 

The  clear  meaning  of  this  clause  is  that 
the  testator  thereby  intended  to  prohibit 
both  of  these  devisees  from  selling  more  than 
a  life  estate  In  the  lands  devised  to  them, 
and  thereby  preserve  the  remainder  of  the 
estate  for  whomsoever  might  under  the  terms- 
of  the  will  be  entitled  to  it  upon  the  ha^ 
QCning  of  the  conditions  stated  in  clauses 
2,  3,  and  5  of  this  paragraph  of  the  will; 
and  at  the  same  time  making  definite  the 
quantity  of  the  estates  given  to  John  and 
Mollie,  by  the  first  clause  of  said  fifth  para- 
graph. I  say  definite  because  In  that  clause 
there  Is  no  limitation  of  any  kind  placed  up- 
on the  estate  there  given  to  them,  which, 
under  the  law  <rf  wills,  would  create  a  fee, 
if  not  restricted  or  limited  by  some  other 
provision  of  the  will ;  so  by  reading  the  first 
clause  of  this  paragraph  In  connection  with 
all  of  the  others  and  especially  with  the 
fourth  it  is  perfectly  plain  that  it  was  the 
intention  of  the  testator  to  give  only  a  Ufa 
estate  to  each  of  said  devisees.  Especially 
is  that  apparent  when  we  see  by  clauses  X, 
2,  3,  and  5  the  testator  devised  all  of  the 
estate  not  given  to  John  and  Mollle  to  their 
children,  in  the  manner  to  be  presently 
stated. 

This  brings  us  to  the  consideration  of  tbe 
fifth  clause  of  said  paragraph  5,  which  reads 
as  follows: 

"But  if  they  (John  and  Mollie)  or  either  of 
them  should  have  any  living  children,  then  said 
lands  shall  be  an  absolute  gift  and  be  treated 
BO  in  all  respects." 


TbiM  is  the  most  difflcnlt  clause  of  the  will 
presented  for  solution;  but  after  removing 
it  from  the  shadows  cast  upon  it  by  the  ratr 
certainty  of  the  four  previous  claases^  Urn 
meaning  can  be  more  clearly  comprehended. 

In  the  first  place,  it  should  not  be  forgotten 
that  the  240  acres  of  land  in  contro-vexsy 
were  given  to  John  Puvall  and  MoUie  B. 
Ewing  as  Joint  tenants,  the  remainder  not 
to  vest  absolutely  in  the  survivor  upon  Una 
mere  death  of  tbe  other,  but  upon  tbe  hap- 
pening of  the  further  contingoicy,  stated  In 
the  will,  that  the  deceased  should  die  -with* 
out  a  diild  or  children  living  at  his  demise; 
and  John  Diivall  having  died  leaving  a  child 
living — the  plalntifC,  and  she  upon  hia  death 
took,  under  tbe  wUl,  all  the  Interests  of 
her  father  in  and  to  the  estate  he  woald 
have  taken  had  he  survived  Mrsu  Ewing.  tbe 
other  Joint  tenant,  if  other  provisions  of  tbe 
will  did  not  destroy  the  rights  of  joint  ten- 
ants, which  we  will  proceed  to  consider. 

The  ambiguity  of  the  fifth  clause,  and  In 
fact  the  principal  one  of  the  will,  lies  In 
these  words,  "if  they  or  either  of  them  shall 
have  any  living  children,"  then,  etc.  What 
do  these  words  mean  in  the  connection  in 
which  they  are  here  used?  In  tbe  first  place 
do  they  mean  that  if  a  living  child  or  chil- 
dren should  be  bom  unto  John  or  Mollle  or 
to  both  of  them,  that  then  the  life  estates 
given  to  each  should  be  enlarged  into  a  fee 
and  vest  as  such  in  each  of  them?  Or  In 
other  words,  do  they  mean  that  at  tbe  time 
of  the  birth  of  a  child  or  (diildren  unto  John 
or  Mollie,  or  both  of  them,  that  the  life 
estates  given  them  should  be  enlarged  into  a 
fee  simple  and  vest  as  such  in  them?  Or, 
secondly,  do  they  mean  that  If  John  or  Mollie 
should  die  leaving  a  living  child  or  children 
that  the  remainder  In  fee  should  vest  in  said 
child  or  children? 

If  I  correctly  understand  counsel  for  tbe 
respective  parties,  those  for  plaintiff  con- 
tend that  tbe  first  question  should  be  an- 
swered in  the  negative  and  the  second  In  the 
affirmative;  and  that  counsel  for  tbe  de- 
fendants insist  tbat  the  former  should  be 
answered  in  tbe  affirmative,  and  the  latter 
in  tbe  negative.  In  my  opinion  the  first  ques- 
tion must  be  answered  in  the  negative,  and 
the  second  In  the  affirmative;  and  I  will 
proceed  to  state  my  reasons  upon  which  that 
opinion  is  based. 

In  the  first  place  the  word  "have"  primari- 
ly means  "to  hold  in  possession,  or  control;" 
"to  own;"  "to  possess,"  etc.  Webster.  The 
same  author  gives  some  15  or  16  definitions 
of  the  word,  and  all  of  them  are  akin  to 
those  just  stated;  tbat  is,  tbe  underlying 
thought  in  all  of  them  is  tbat  something 
exists  and  that  some  person  or  other  thing 
bears  some  rdation  to  tbat  thing.  None  of 
them  conveys  the  Idea  of  giving  birth  to, 
or  to  produce  or  do,  etc.  So  it  is  perfectly 
clear  that,  if  the  testator  used  tbe  word 
"have"  In  its  ordinary  and  common  accepts- 
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tion,  whlcb  we  mnst  presume  he  did,  withoat 
other  portions  of  the  will  show  that  he  nsed 
the  word  In  a  different  sense,  he  did  not  In- 
tend, by  this  clause,  as  counsel  for  defend- 
ants Insist,  that  "upon  the  Inrth  of  a  living 
child  to  either,"  John  or  MolUe,  the  life 
estate  given  to  them  by  the  first  clause  of 
paragraph  5  was  thereby  enlarged  Into  a  fee. 

The  word  "have,"  as  previously  stated, 
does  not  mean  to  give  birth  to,  but  in  the 
sense  in  which  the  testator  here  used  it,  the 
word  presupposes  the  birth  of  a  child,  and 
that  it  was  the  dilld  of  John  or  Mollle,  and 
that  it  was  living  at  the  time  he  or  she 
should  die,  because  that  was  the  time  the 
life  estate  of  its  parent  expired  and  the 
moment  the  remainder  was  to  vest  in  the 
child  or  children. 

Not  only  that,  but  one  of  the  first  things 
tha.t  attracts  the  attention  of  the  reader  of 
this  will  Is  the  fact  that  the  testator  devised 
the  land  in  controversy  to  John  C.  Duvall  and 
Mollle  R.  Swing  jointly,  while  he  gave  the 
remainder  of  his  real  estate  to  his  other  chil- 
dren in  severalty,  without  limitations.  Why 
this  dUTerence?  He  linked  these  two  devi- 
sees and  their  children  together  by  one  com- 
mon bond  by  giving  to  John  and  Mollle  a 
life  estate  with  the  power  to  sell  it  if  they 
deemed  proper;  but  by  express  terms  they 
were  prohibited  from  selling  the  fee,  whldi 
he  evidently  Intended  should  go  to  their 
children  upcm  their  death.  If  this  was  not 
his  intention,  then  why  did  be  prohibit  the 
sale  of  the  remainder?  and  why  did  h^  not 
devise  to  John  and  Mollle  this  240  acres  of 
land  in  severalty.  Just  as  he  devised  his 
other  real  estate  in  severalty  to  his  other 
children?  The  answer  must  be  that  be  in- 
tended to  preserve  tbls  land  to  them  and 
their  children,  as  a  home,  and  that  if  they 
through  wisdom  or  folly  should  sell  the 
life  estate,  the  remainder  should  be  pre- 
served for  their  children. 

Again:  If  it  was  the  intention  of  the  tes- 
tator, that  upon  tbe  blrtb  of  a  living  child 
unto  either  John  or  Mollle,  that  the  life  es- 
tate should  be  enlarged  into  a  fee  and  vest 
in  both  of  them  absolutely,  then  why  did  he 
insert  the  provision  regarding  the  children 
at  all?  It  tbe  mere  birth  of  a  living  dilld  to 
either  of  tbem,  although  it  may  have  died 
tbe  next  moment,  was  sufficient  to  enlarge 
the  life  estate  into  an  absolute  fee  and  there- 
by deprive  the  children  of  all  interest  in  the 
land  under  the  will,  then  why  did  he  not 
give  to  each  of  tbem,  John  and  Mollle,  a  fee 
in  tbe  first  instance?  There  is  absolutely  no 
reason  in  this  condition,  if  it  means  what 
counsel  for  defendants  contends  it  does,  save 
.and  except  the  sole  fact  that  the  children 
might  in  such  case  have  inherited  tbe  land 
from  the  parents  had  they  not  disposed  of 
it  before  death.  But  even  in  that  case  I  sub- 
mit that  exactly  tbe  same  possibility  of  in- 
heritance would  have  existed  in  favor  of  the 
children  bad  tbe  fee  been  given  to  John  and 
Mollle  in  tbe  first  instance. 


Moreover,  if  counsel  are  correct  in  that 
contenti<m'  why  did  the  testator  use  the 
words  "living  children"?  The  birth  of  a 
dead  child  would  have  been  just  as  effec- 
tive in  putting  the  condition  into  operation 
as  if  it  had  been  born  alive.  So  equally  ef- 
fective would  have  been  a  condition  had  tbe 
will  so  provided  that  It  should  become  itera- 
tive If  John  and  Mollle,  or  either  of  them, 
should  walk  around  the  house  backwards. 
Such  a  provision  would  be  no  more  mean- 
ingless than  tbe  one  Inserted,  if  it  means 
what  counsel  for  defendants  Insist  it  means. 

As  previously  stated,  it  stands  out  boldly 
upon  the  face  of  this  will  that  the  testator 
did  not  intend  to  place  all  of  his  children  up- 
<m  tbe  same  footing  regarding  the  devises 
made  to  tbem.  To  all  of  bis  other  children 
he  gave  an  absolute  f^  but  not  so  as  to  the 
lands  given  to  John  and  Mollle,  and  perhaps 
to  his  daughter-in-law,  Sallle  Belle  Duvall, 
tbe  wife  of  Mr.  Dallas  Duvall.  As  to  the 
former  two  he  gave  only  a  Ufe  estate,  with  a 
contingent  remainder  over  to  such  of  their 
children  as  might  be  living  at  tbe  time  of 
their  deaths,  and  gave  to  the  latter  and  her 
children  begotten  by  Mr.  Dallas  Duvall  an 
estate  tall  which,  under  section  2872,  R.  S. 
1909,  gave  her  a  life  estate,  and  a  fee  to 
said  children. 

By  paragraph  6  of  tbe  will  Sallle  is  in 
express  terms  prohibited  from  selling  her 
life  estate  during  tbe  minority  of  any  of 
said  children. 

This  construction  gives  full  force  and  ef- 
fect to  each  and  all  the  provisions  of  the 
will;  but  the  construction  placed  upon  the 
fifth  (dause  of  paragraph  5  by  counsel  does 
violence  to  several  other  provisions  thereof. 
For  instance,  clause  3  of  tbls  paragraph 
provides  that  if  both  John  and  Mollle  should 
die  without  leaving  a  living  child,  then  the 
entire  estate  shall  go  to  their  brothers  and 
sisters.  Now,  suppose  a  child  or  a  number 
of  children  bad  been  bom  to  one  or  both  of 
tbem,  which  fact,  according  to  defendants' 
contention,  would  have  enlarged  their  Ufe 
estate  Into  a  fee,  and  that  all  of  tbem  had 
died  before  the  death  of  their  parents  or 
either  of  them,  the  estate  would  not  pass  to 
their  other  brothers  and  sisters,  as  provided 
for  by  said  clause,  but  would  vest  in  them 
absolutely,  which  they  could  sell  or  other- 
wise di^se  of  as  they  deemed  proper,  or 
ujton  their  death  would  descend  to  their 
heirs  at  law,  and  would  not  go  to  their 
brothers  and  sisters  under  tbe  wUl. 

Such  a  result  would  be  absolutely  repug- 
nant to  said  clause  3. 

Defendants'  construction  of  the  will  is 
equally  repugnant  to  clause  2  of  this  para- 
graph as  it  is  to  said  clause  S.  Clause  2 
provides  that: 

"If  either  (John  or  Mollle)  dies  leaving  no  liv- 
ing child,  the  other  shall  inherit  the  entire 
lands." 

Now,  If  the  life  estates  of  both  were  en- 
larged into  a  fee,  as  defendants  claim,  by  the 
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birth  of  a  Uflng  child  unto  eitlier,  then  how 
could  the  title  of  the  one,  to  whom  a  cldld 
was  never  bom,  be  cast  according  to  said 
second  clause,  upon  the  other  at  the  death 
of  the  one  dying  childless?  I  submit  that  It 
could  not  be  so  cast. 
Again:  Clause  4  of  this  paragraph  reads: 
"Said  lands  cannot  be  sold  by  said  devisees, 
(John  and  Mollie)  except  for  life  of  either  or 
the  survivor." 

Now,  If  as  contended  by  counsel  for  de- 
fendants the  life  estates  given  to  them  were 
enlarged  into  a  fee  by  the  birth  of  a  living 
child  unto  either  of  them,  then  what  would 
prevent  them  from  selllug  the  entire  estate, 
if,  as  contended,  they  owned  the  fee?  The 
answer  must  be,  nothing. 

Defendants'  construction  of  the  will  clear- 
ly nullifies  clauses  2,  3,  aud  4  of  paragraph 
5  of  the  will. 

For  the  reasons  stated,  we  are  unable  to 
lend  our  concurrence  to  the  construction 
placed  upon  this  will  by  learned  counsel  for 
the  defendants;  but  are  of  the  opinion  that 
when  John  C.  Duvail  died,  leaving  the  plain- 
tiflt  as  his  only  living  child  and  heir  at  law, 
under  the  provisions  of  the  will,  his  life  es- 
tate became  extinct  by  limitation  stated  In 
the  will,  and  that  the  contingent  remainder 
in  fee  to  his  undivided  one-half  of  the  es- 
tate vested  In  her  (the  plaintiff) ;  also  that 
the  will  gave  to  Mollie  R.  Duvail,  wife  of 
William  N.  Ewing,  a  life  estate  In  the  other 
undivided  one-half  of  the  land  with  a  con- 
tingent remainder  over  to  such  of  her  chil- 
dren as  might  survive  her;  but  should  she 
die  leaving  no  living  child,  then  said  con- 
tingent remainder  in  fee  will  shift  to  and 
become  vested  in  the  plaintiff  in  fee. 

We  are  therefore  of  the  opinion  that  the 
judgment  should  be  reversed,  and  the  cause 
remanded  to  the  circuit  court,  with  direc- 
tions to  take  an  accounting  of  the  improve- 
ments made,  if  any,  upon  the  premises,  the 
rents  and  profits  collected,  and  the  taxes, 
etc.,  paid,  if  any,  and,  after  so  doing,  render 
judgment  for  the  plaintiff  for  the  land  as 
above  suggested,  and  for  such  rents,  issues, 
and  profits  less  I>etterments,  etc.,  aa  the  court 
may.  find  to  be  due  her. 

BLAIR,  J.,  concurs. 

BOND,  J.  (dissenting).  Under  the  facts 
shown  in  the  record  and  clause  5  of  the  will 
of  James  Duvail,  the  estate  vested  in  the 
two  children  of  the  testator,  John  C.  Duvail 
and  Mollie  R.  Ewing,  was  a  Joint  estate,  an 
undivided  one-half  In  each,  which  neither 
could  sell  beyond  the  life  of  the  survivor. 
Necessarily,  therefore,  neither  of  the  devisees 
took  in  the  first  instance  anything  but  a 
joint  life  estate.  The  other  provision  as 
to  reverter  in  the  case  of  the  death  of  both 
of  the  devisees  without  living  children  can 
never  be  operative,  and  may  be  dismissed 
from  view,  since  one  of  the  devisees  has  died 
leaving  a  living  child,,  and  the  other  survives 


beyond  the  cbildbearlng  age,  having  never 
borne  any  child.  This  restricts  our  construc- 
tion of  the  will  to  the  concluding  words  of 
paragraph  5,  which  apply  to  the  facts  shown 
in  the  record.    Said  words  are,  to  wit : 

"But  if  they  or  either  of  them  shall  have  any 
living  children  then  said  lands  shall  be  an  abso- 
lute gift  and  be  treated  so  in  all  respects." 

A  gift  to  whom?  Until  the  happening  of 
the  facts  calling  for  the  application  of  these 
terms — the  birth  of  plaintiff  and  the  death 
of  her  father  and  the  continued  life  of  Mrs. 
Ewing  without  children — ^the  only  estate 
which  the  two  devisees  took  was  a  joint  one 
for  their  respective  lives,  subject  to  certahi 
limitations  and  reversions  dependent  on  vary- 
ing facts.  All  these  limitations  over  were  de- 
feated by  the  nonbappening  of  the  facts  to 
which  they  apply,  except  those  called  into 
play  by  the  birth  and  survival  of  the  plain- 
tiff as  the  sole  child  of  John  C.  Duvail,  one 
of  the  devisees  who  died  in  1901,'  and  the 
continued  childless  state  of  the  other  dev- 
isee. As  to  the  status  thus  created  the 
above-quoted  words  of  the  will  expressly  ap- 
ply and  provide  that  "an  absolute  gift  shall 
vest."  Beyond  doubt  the  testator  meant 
this  absolute  gift  to  be  an  enlargement  of  the 
estate  previously  given  to  the  respective  life 
tenants  In  case  a  living  child  or  children 
were  bom  to  either  of  them,  thereby  afford- 
ing a  presumptive  heir  or  heirs  who  could  be 
benefited  by  the  fee  vested  In  the  parent  on 
the  birth  of  a  living  child.  But  the  motive 
for  enlarging  the  Ufe  estate  upon  the  birth 
of  a  Uving  cliild  to  one  or  both  of  the  dev- 
isees, wholly  faiU  as  to  Mrs.  Ewing,  who 
has  home  no  child  and  has  reached  an  age 
when  It  is  practically  impossible  for  her  to 
become  a  mother.  It  Is  clear  that  as  to  her 
the  reason  in  the  mind  of  the  testator  for 
converting  the  life  estate  Into  a  fee  does  not 
exist,  and  to  give  her  a  fee  because  of  the 
birth  of  a  Uvlng  child  to  her  brother  would 
give  the  will  an  effect  contrary  to  the  clear 
tenor  and  purpose  and  for  which  no  con- 
ceivable reason  can  be  urged. 

If  birth  of  Issue  was  the  controlling  mo- 
tive, and  clearly  it  was,  which  influenced  the 
testator  to  provide  in  the  above-quoted  terms 
of  his  will  for  the  vesting  of  a  fee  in  one 
or  both  of  the  life  tenants,  then  that  motive 
would  be  defeated  should  we  hold  that  it 
was  the  effect  of  the  above-quoted  terms  to 
do  other  than  vest  a  fee  In  John  0.  Duvail 
coeval  with  the  birth  of  a  Uving  child  to 
him,  leaving  the  life  estate  In  Mrs.  Ewing 
to  remain  such  unless  a  living  child  is  bom 
to  her,  in  which  event  she  would  likewise 
take  a  fee  in  an  undivided  half  of  the  land. 

To  me  it  is  demonstrably  clear  that  the 
general  language  of  the  above-quoted  words 
was  not  intended  to  affect  the  unchanged 
status  of  Mrs.  Ewing,  when  a  child  was 
born  to  her  codevisee.  As  to  her  the  life  es- 
tate which  iiad  been  vested  in  herself  and  her 
brother  jointly  by  the  express  terms  of 
the  will  restricting  the  sale  of  the  property 
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by  either  of  them  beyond  the  life  of  the  sur- 
vivor, still  exists  subject  to  enlargement  Into 
a  fee  tf,  contrary  to  experience,  a  child 
should  be  bora  to  her,  and  subject  otherwise 
to  the  provisions  of  the  will  governing  the 
devise  of  this  land,  if  one  of  the  devisees  dies 
leaving  no  living  child. 

Ab  to  John  C.  Duvall,  the  Joint  life  estate 
given  to  him  by  the  wlU  became  a  fee  when 
his  child,  the  plaintiff,  was  bom,  and  that 
fee  passed  by  his  conveyance  when  he  Joined 
In  the  trust  deed  under  which  the  defendant 
purchased.  Plaintiff  Is  therefore  debarred 
hy  that  deed  from  any  Interest  In  the  estate 
which  her  father  had  at  the  time  of  that 
conveyance;  but  she  Is  not  precluded  from 
the  .possibility  of  Inheritance  as  bis  heir 
under  the  devise  to  him  In  case  Mrs.  Ewlng 
shall  die  without  a  living  child  and  after 
the  expiration  of  her  life  estate,  which  she 
(Sirs.  Ewlng)  conveyed  when  she  Joined  In^ 
tbe  deed  of  trust.  All  the  plaintiff  lost  by 
tlie  Joint  conveyance  of  her  father  and  ber 
aunt  was  the  fee  which  was  vested  in  her  fa- 
ther to  an  undivided  one-half  of  the  land  de- 
scribed in  the  will  and  conveyed  In  the  deed 
of  trust  and  the  life  estate  of  Mrs.  Bwlng, 
which  also  passed  by  her  Joinder  in  the 
deed.  I  therefore  dissent  to  the  conclusion 
of  the  learned  majority  opinion.  I  think  the 
decree  of  the  circuit  court  should  be  revers- 
ed, and  the  case  remanded,  to  be  proceeded 
with  in  a  manner  not  inconsistent  with  this 
opinion. 

FARIS,  3.,  concurs  in  this  opinion. 

PER  CURIAM.  In  the  foregoing  case  the 
Judges  find  themselves  so  divided  In  opinion 
that  a  Judgment  cannot  be  entered  upon  the 
views  expressed  in  either  of  the  several 
opinions  now  on  fUe  and  to  be  handed  down. 
In  an  opinion  by  WALKER,  J.,  in  which 
GRAVES,  J.,  concurs,  it  Is  held  that  W.  N. 
Ewlng  Is  entitled  to  all  the  property.  In 
an  opinion  by  BOND,  J.,  in  which  FARIS,  J., 
concurs.  It  la  held  that  W.  N.  Ewlng  Is  en- 
titled to  only  one-half  of  the  property  in- 
volved. In  an  opinion  filed  by  WOODSON, 
C.  J.,  in  the  result  of  which  BLAIR,  J.,  con- 
curs, it  is  held  that  Mary  E.  Farls  is  entitled 
to  the  entire  property  Involved. 

For  the  purpose  of  reaching  a  Judgment  in 
this  much-litigated  case,  WALEER  and 
GRAVES,  JJ.,  while  stDl  adhering  to  the 
views  expressed  in  the  opinion  of  WALEER, 
J.,  consent  to  a  judgment  for  one-haU  of  the 
property  to  be  vested  in  W.  N.  Ewtng  abso- 
lutely, and  therefore  concur  to  that  extent, 
and  for  the  purpose  of  a  Judgment,  in  the 
result  of  the  opinion  of  BOND,  J.  From 
which  it  follows  that  the  Judgment  of  the 
trial  court  is  reversed  and  remanded,  with  di- 
rections that  Judgment  be  entered  in  accord- 
ance with  this  per  curiam. 

REVELLE,  J.,  not  sitting; 


STATE  V,  COFF.    (No,  19312.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Feb.  15,  1916.) 

1.  Criuinal  Law  (S=3l064  —  Presenting 
Questions  in  Tbial  Coubt  —  Motion  fok 
New  Triai.. 

Errors  in  the  living  and  refusal  of  instruc- 
tiona  not  assigned  in  the  motion  for  new  trial 
are  not  reviewable  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $$  2676-2684;   Dec.  Dig.  «=> 

2.  HouiciDE  <&=3304  —  Instbtjctions  —  Acci- 
dental Homicide— "Excusable  Homicide." 

Under  Rev.  St.  190»,  g  4452,  providing  that 
homicide  shall  be  deemed  excusable  when  com- 
mitted bj  accident  or  misfortune  in  doing  any 
lawful  act  by  lawful  means,  or  in  the  heat  of 
passion,  npon  any  sudden  or  suflSdent  provo- 
cation, or  npon  saddefn  combat,  without  any 
undue  advantage  being  taken,  where  defendant 
testified  that  while  he  was  defending  himself  de- 
ceased grabbed  him  by  the  throat  and  in  order 
to  protect  himself  he  shoved  deceased  away, 
causing  him  to  fall  and  receive  the  fatal  wound 
from  striMng  the  carb,  the  refusal  to  submit 
the  theory  of  accidental  homicide  was  error. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {  636 ;  Doe.  Dig.  ©=»304. 

For  other  definitions,  see  Words  and  Phrases. 
First  and  Second  Series,  Excusable  Homicide.) 

Appeal  from  St  Louis  Circuit  Court;  Wil- 
liam T.  Jones,  Judge. 

James  Coff  was  convicted  of  manslaughter 
In  the  fourth  degree,  and  appeals.  Reversed 
and  remanded. 

tinder  an  Indic-tment  charging  him  with 
murder  in  the  second  degree,  defendant  was 
tried  in  the  circuit  court  of  the  city  of  St. 
Louis,  found  guilty  of  manslaughter  in  the 
fourth  degree,  and  his  punishment  assessed 
at  2  years  in  the  penitentiai-y.  Defendant 
duly  perfected  an  -appeal. 

There  was  evidence  tending  to  establish 
the  follo>ving  facts: 

At  the  time  of  the  tragedy,  it  appears  that 
defendant,  a  blacksmith,  2S  years  of  age, 
resided  with  his  parents  at  No.  3909  Kennerly 
avenue,  in  St  Louis,  Mo.  W.  A.  Conway,  to- 
gether with  his  wife  and  14  year  dd  sister 
were  tenants  of  the  second  story  of  the  house 
next  door  to  the  east,  being  No.  8907  Ken- 
nerly avenue;  the  lower  portion  of  that 
house  being  occupied  by  a  family  by  the 
name  of  Hazlit. 

About  a  week  before  this  tragedy,  Ben- 
jamin F.  Conway,  the  father  of  W.  A.  Con- 
way, came  from  his  home  tn  Kentucky  to 
make  bis  son  a  visit  Benjamin  F.  Conway 
is  the  deceased. 

The  Conway  family  had  been  living  in  this 
house  about  4iA  months,  and  it  appears  that, 
during  ttiat  time,  considerable  ill  feeing  had 
grown  up  between  the  women  of  the  two 
households,  the  nature  of  which  is  not  dis- 
closed. About  2  months  prior  to  the  tragedy, 
the  CofFs  had  caused  to  be  erected  at  the  rear 
of  their  premises,  and  on  the  side  next  to  the 
bouse  occupied  by  the  Conways,  a  high  brick 
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wall  so  as  to  prevent  persons  In  the  Conway 
hoiue  from  seeing  persons  to  the  rear  of  the 
Coff  house.  A  sbeet  Iron  shutter  or  shield 
was  also  erected  on  the  Coff  premises,  im- 
mediately In  front  of  one  of  the  windows  in 
the  Conway  bouse. 

The  killing  occurred  on  September  4, 1914. 
The  owner  of  the  Conway  house  had  employ- 
ed a  painter  to  paint  the  same.  The  space 
between  the  two  houses  was  abont  2Vi  feet. 
The  day  before  the'  tragedy  the  painter  had 
placed  the  bottom  of  his  ladder  over  on  the 
Coff  premises  and,  In  doing  so,  had  slightly 
injured  a  hedge  belonging  to  the  Coffs.  Mrs. 
C^  called  a  policeman  and  had  the  painter 
remove  the  ladder. 

The  next  day,  abont  11  a.  m.,  W.  A.  Oon- 
way  and  the  owner  of  the  house  in  which  he 
lived  were  out  In  the  front  yard  looking  at 
the  painting.  The  painter  was  painting  on 
the  front  porch,  but  was  not  using  a  ladder. 
Mrs.  Coff  was  sitting  on  her  front  i)orch. 
She  exhibited  a  revolver  and  stated  to  W.  A. 
Conway  that  if  they  came  over  on  her  prem- 
ises they  would  be  killed.  W.  A.  Conway 
replied  that  he  would  have  her  arrested. 
A  policeman  was  called,  and,  after  a  short 
conversation,  W.  A.  Conway  and  his  wife  and 
the  owner  of  the  building  proceeded  down  to 
the  Municipal  Courts  Building  for  the  pni^ 
pose  of  having  a  warrant  Issued.  It  appears 
that  the  defendant  returned  to  his  home  Jost 
about  the  time  that  the  Conways  started 
down  town,  and,  while  the  Conways  were 
waiting  for  a  street  car,  they  saw  the  de- 
fendant coming  toward  them,  and  they  moved 
down  the  street  two  or  three  blocks  to  catch 
a  car. 

That  same  evening,  about  6  o'clock,  W.  A. 
Conway  and  his  wife  started  out  for  a  little 
walk.  In  a  few  minutes  Benjamin  F.  Con- 
way (the  deceased)  and  his  14  year  old  daugh- 
ter started  down  the  street  to  mall  a  letter. 
Th^  overtook  W.  A.  Conway  and  his  wife, 
who  had  stopped  to  observe  a  show  window, 
and  asked  them  to  wait  whUe  they  went 
down  the  street  and  mailed  a  letter.  The  de- 
ceased and  bis  daughter  proceeded  about  a 
half  blo<^  and,  at  this  tUue,  the  def^idant, 
on  bis  way  home  from  work,  passed  W.  A. 
Conway  and  hla  wife  on  the  street  (In  or- 
der that  the  testimony  may  be  better  under- 
stood, we  wUl  refer  to  W.  A.  Conway  as  Con- 
way, Jr.,  and  Benjamin  F.  Conway,  the  de- 
cesused,  as  Conway,  Sr.)     Defendant  as  he 

approached  Conway,  Jr.,  said,   "You  G 

d s of  a  b ,  I  am  going  to  kill 

you  for  insulting  my  mother."  Conway,  Jr, 
started  to  say,  "I  didn't  insult  your  mother," 
but  before  be  could  say  it,  defendant  knocked 
blm  down.  Conway,  Jr.,  then  got  up,  and 
defendant  again  knocked  him  down  and  was 
on  top  of  Conway,  beating  him,  when  Con- 
way's wife  called  for  Conway,  Sr.,  who  was 
then  about  a  half  block  away.  Conway,  Sr., 
ran  over  to  the  some  of  the  fight,  carrying 
the  letter  in  his  band,  and  threw  something 
which  appeared  to  aaata  of  the  witnesses  to 


be  a  paper  and  called  ont  to  the  two  men  to 
etoj^  Defendant  then  turned  upon  Ckinway, 
Sr.,  and  struck  him  a  blow  which  felled  him 
to  his  knees.  Conway,  Sr.,  arose  and  defend- 
ant struck  him  another  blow,  which  knocked 
him  down,  and,  as  he  fell,  his  bead  struck  the 
curbstone.  Defendant  then  kicked  Conway, 
Sr.,  several  times,  and  he  rolled  into  the 
gutter  unconscious.  He  never  regained  con- 
sciousness, and  died  the  following  day  at  a 
hospital. 

Tbe  evidence  upon  the  part  of  the  state 
tends  to  show  that  neither  Conway,  Jr.,  nor 
Conway,  Sr.,  struck  at  the  defendant.  Con- 
way, Jr.'s,  testimony  was  corroborated  by  the 
following  eyewitnesses  to  the  flght,  to  wit: 
Alex  Campbell,  Catherine  M.  Conway,  E'rank 
D.  Williams,  and  Elizabeth  Conway. 

The  deputy  physician  to  the  coroner  testi- 
fied that  he  made  an  examination  of  the  body 
of  tbe  deceased  and  described  the  deceased 
as  being  a  white  male,  about  50  years  of  age. 
He  found  a  fracture  of  the  skuU,  about  3 
inches  long,  on  tbe  left  side  of  the  head,  ex- 
tending down  into  the  base  of  tbe  skull. 

The  evidence  upon  the  part  of  the  defense 
tends  to  establish  tlie  following  facts: 

Defendant,  testifying  in  his  own  behalf, 
said  that  he  was  going  home  from  work 
about  6  o'clock  and  that  Conway,  Jr.,  stopped 
him  at  the  comer  of  Mafiitt  street  and  ac- 
cused him  of  using  vulgar  language  in  tbe 
presence  of  Mrs.  Conway.  Defendant  at- 
tempted to  r^ly  by  telling  Conway  that  be 
had  Insulted  defendant's  mother  but,  before 
be  could  do  so,  Conway,  Jr.,  struck  blm  a 
blow  In  the  mouth.  Defendant  then  strack 
Conway,  Jr.,  and  knocked  him  down.  Mrs. 
Conway  then  grappled  with  tbe  defendant 
and  defendant  beard  some  one  say,  "Look 
out!"  Defendant  then  broke  Mrs.  Conway's 
hold  and  turned  just  In  time  to  see  Conway, 
Sr.,  rush  up  with  an  old  broom  with  wbic^ 
he  tried  to  strike  defendant,  but  the  broom 
slipped  from  Conway,  Sr.'s,  hand  and  missed 
the  defendant  Conway,  Sr.,  then  grabbed 
defendant  by  the  throat,  but  defendant  shov- 
ed C<mway,  Sr.,  and  he  staggered  oat  into 
the  gutter  and  fell. 

On  cross-examination  of  tbe  defendant,  tbe 
following  occurred: 

"Q.  Then  you  knocked  him  (Conway,  Sr.) 
down?    A.  No,  sir;   not  until  be  choked  me." 

Later  in  bis  cross-examination,  tbe  fol- 
lowing questions  and  answers  were  given: 

"Q.  Did  tbe  old  man  get  hold  of  your  throat? 
A.  Yes,  edr;  both  hands  around  my  throat.  Q. 
And  then  you  pushed  him  off,  at  that  time;  is 
that  so — pushed  him  off  andatrudc  him?  A.  No. 
sir;  I  didn't  strike  him;  I  just  pushed  him 
away  from  me  and  he  staggered  and  fell  Q. 
You  pushed  bim  away  and  he  staggered  and  felL 
You  didn't  hit  him  at  all  then?  A.  Why  yon 
can  call  it  hitting  if  you  want ;  I  just  stuck  my 
arm  out.  Q.  You  just  pushed  him  off  and  he 
staggered  and  fell,  is  that  your  story?  A.  Yes, 
sir;  that  is  my  story.  Q.  Then  your  story  to 
the  jury  is  you  didn't  hit  the  old  man  at  all  but 
you  pushed  him  off  as  be  grabbed  your  throat 
and  you  pushed  him  off  and  he  fell.  A.  Yes,  sir ; 
I  pusbeo  bim  ofE  and  he  fell.     Q.  Then  you 
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didn't  bit  Vm  in  the  fBce  or  anywhere  dseT 
A.  No ;  I  poshed  him ;  maybe  that  marked  hia 
face." 

Defendant  testified  that  after  the  fight 
his  Up  was  swollen,  and  bis  neck  was 
scratched  in  many  places,  and  his  shirt  was 
torn  to  sbreds. 

Albert  Smith  testified  for  the  defendant 
that  C!onway,  Sr.,  threw  a  broom  at  the  de- 
fendant, and  then  caught  the  defendant  by 
the  throat,  and  that  defendant  broke  loose 
and  bit  the  deceased,  cansing  him  to  fall  to 
the  sidewalk  and  roll  Into  the  gutter.  Four 
other  witnesses  corroborate  the  testimony 
of  witness  Smith,  some  of  them  saying  that 
deceased's  head  struck  the  curb  as  he  fell. 

Several  witnesses  testified  that  the  gen- 
eral reputation  of  defendant  for  peace  and 
quietude,  prior  to  tbis  controversy,  was 
good. 

Thos.  J.  Bowe,  Jr.,  and  Henry  Rowe,  both 
of  St.  Louis,  for  aivellant  John  X.  Barker, 
Atty.  Gen.  (Lewis  H.  Cook,  of  Jefferson  City, 
of  counsel),  for  the  State. 

WILLIAMS,  0.  (after  stating  the  facts  as 
above).  [1]  I.  Appellant  contends  that  the 
court  erred:  (1)  In  giving  an  instruction  on 
murder  in  the  second  degree;  (2)  in  failing 
to  give  an  Instruction  on  involuntary  man- 
slaughter  in  the  fourth  degree;  (S)  In  giving 
the  instruction  concerning  the  bad  feeling 
existing  between  the  two  families;  and  (4) 
in  giving  the  instruction  on  manslaughter  in 
the  fourth  degree. 

(Concerning  each  and  every  one  of  the 
above  points.  It  is  sufficient  to  say  that  these 
matters  were  not  assigned  as  errors  In  the 
motion  for  a  new  trial,  and  we  are  there- 
fore precluded  from  a  review  of  the  same. 

[2]  II.  It  is  further  contended  that  the 
court  erred  In  failing  to  instruct  the  Jury  on 
the  theory  of  an  accidental  homiclda  This 
point  is  properly  raised  and  preserved  tM 
our  review,  and  we  have  reached  the  con- 
clusi<m  that  the  same  is  well  taken. 

Aeddental  or  excusable  homicide  is  defined 
by  sectiom  4462,  B.  a.  1800,  as  follows: 

"Homlcid*  shall  be  deemed  excusable  when 
committed  by  accident  or  misfortune,  in  either 
of  the  following  cases:  First,  in  lawfully  cor- 
recting a  child,  apprentice  or  servant,  or  in  do- 
ing any  other  lawful  act  by  lawful  means,  with 
usual  and  ordinary  cantion,  and  without  unlaw- 
ful intent;  or,  seeond,  in  beat  of  passion,  upon 
any  sadden  or  sufficient  provocation,  or  upon 
sudden  combat,  without  any  undue  advantage  be- 
ing taken,  and  without  any  dangerous  weapon 
being  used,  and  not  done  in  a  cruel  and  unusual 


It  will  be  noted  tbat  the  evidence  of  de- 
fendant toids  to  show  tbat  taiB  participation 
in  tlie  c«»nbat  was  merely  that  of  a  person  de- 
fending himself,  and  that  he  was  therefore 
engaged  In  a  lawful  act;  that  while  in  the 
act  of  defending  himself,  the  deceased  grab- 
bed him  by  the  throat,  and,  in  order  to  pro- 
tect himself,  he  shoved  deceased  away,  caus- 


ing him  to  stagger  and  fall  In  the  fall  de- 
ceased's head  struck  the  curb  and  received 
the  fatal  wound.  If,  therefore,  defendant's 
evidence  be  tme,  the  death  occurred  by  acci- 
dent or  misfortune  '^pon  a  sudden  combat 
without  any  undue  advantage  being  taken 
and  without  any  dangerous  weapon  being 
used,  and  [the  killing  was]  not  done  in  a 
cruel  and  unusual  manner."  Such  evidence 
was  sufficient  to  Justify  an  instruction  on  the 
theory  of  an  accidental  killing,  and  the  court, 
therefore,  erred  in  failing  to  so  instruct 

The  Wisconsin  statute  is  almost  identical 
with  the  above-quoted  Missouri  statute,  and 
the  Supreme  Court  of  Wisconsin  in  two 
cases,  where  the  evidence  was  not  so  favor- 
able to  defendant  as  is  the  evidence  in  the 
case  at  bar,  held  that  the  court  erred  in 
falling  to  instruct  the  Jury  on  accidental 
homicide,  as  defined  by  said  statute.  Camp- 
beU  V.  State,  Ul  Wis.  152,  88  N.  W.  855; 
Byan  v.  State,  116  Wis.  488,  82  N.  W.  271. 

It  foUdwB  that  the  Judgment  should  be  re- 
versed, and  the  cause  remanded.  It  is  so 
ordered. 

BOX,  d.,  concurs. 

PER  CiiU&IAM.  The  fore'going  opinion  by 
WILLIAMS,  C  is  adopted  as  the  opinion  of 
the  court    All  of  the  Judges  concur. 


STATE  ▼.  ARNOLD.    (No.  1802L) 

(Supreme  Court  of  Missouri,  Division  No.  2, 

Feb.  16, 1916.) 

1.  Raps  «=s>86— Statotobt  Eapb— Klmuntb 

or  OVFENSI. 

In  a  prosecution  for  itatuto^  rape,  proof 
that  the  prosecutrix  was  under  15  years  ox  age 
is  essentiaL 

[Ed.  Note.— For  other  cases,  see  Rape,  Gent 
Dig.  U  48.  47;   Dec.  Dig.  *=»36.] 

2.  CHnnHAi.   IjA.w    «=s>436— Bvidkhob— ^Rbo- 

OBDS. 

In  a  prosecution  for  statutory  rape,  where 
the  prosecutrix  based  her  testimony  as  to  her 
age  upon  a  family  record,  such  record,  which 
contradicted  the  prosecutrix,  is  admissible  in 
evidence  to  show  her  true  age ;  her  mother  tes- 
tifying that  it  correctly  stated  the  ages  of  her 
children. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Lew,  Cent  Dig.  S  1028;   Dec.  Dig.  «8=s>4Se.] 
8.  WrrNKSSES  «s»406  —  iMPaAOHMwra  —  Hvi- 

DKNOC. 

In  such  case,  as  the  prosecutrix  based  her 
testimony  as  to  her  age  upon  such  record,  and 
it  contradicted  her,  it  is  admissible  to  show  that 
her  statement  as  to 'her  age  was  false. 

[Bd.   Mote. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1276-1279;   Dea  Dig,  «=.40a] 

4.   WiTNESSKS   «=>406  — iMFXAOElOUrT— BVI- 
nKNCE. 

In  such  case,  where  the  prosecutrix  con- 
tended that  the  record  which  bad  been  in  the 
possession  of  the  defendant  had  been  changed, 
it  was  admissible  in  evidence  to  show  that  there 
had  been  no  change,  and  thus  discredit  the  pros- 
ecutrix. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  SS  1276-1279;   Dec  Dig.  «=»406.] 
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6.  Obivinai.  Law  «3a304r—£lvn>KnoB— Judi- 
cial Notice. 

In  a  statutory  rape  case,  tbe  court  will  take 
judicial  notice  c^  the  period  of  gestation,  and 
that  it  was  physically  Impossible  for  acts  of  in- 
tercourse occurring  more  than  a  year  before 
trial  to  have  resulted  in  prosecutrix's  pregnancy 
at  trial. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {{  TOO-HT,  2951% ;  Dec  Dig. 
«=»304.] 

6.  Cbuhnal  Law  «=s>369— Bvidknob— Admxs- 
siBiuTY — Othzb  Offenses. 

In  a  prosecution  for  statutory  rape,  evi- 
dence of  acts  of  intercourse  subsequent  to  the 
acts  relied  upon  and  after  prosecutrix  became 
15  years  of  age  is  inadmissible,  particulstrly 
where  the  subsequent  acts  were  remote. 

[E3d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.   Dig.  §§  822-824;    Dec.  Dig.  <S=9 

7.  Cbiminal   Law   €=>594  — CoNTurtJANCE  — 
Right  to. 

Where  one  accused  of  statutory  rape  re- 
guested  a  continuance  to  secure  the  presence  of 
prosecutrix's  grandmother,  who  would  testify 
that  she  was  at  the  time  of  the  alleged  acta  of 
intercourse  over  15  years  of  age,  the  denial  of 
a  continuance  was  improper. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §S  1321,  1322,  1332;  Dec  Dig. 
<S=504.] 

8.  Cbikinai.  Law  «=>1090  —  Appeal  —  Bnxe 
OP  Exception., 

Improper  argument  of  prosecutor,  where 
not_  presented  by  bills  of  exception,  cannot  be 
reviewed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Die.  M  2653,  2789,  2803-2822,  2825- 
2827,  2927,  2§28,  2948,  3204;  Dec  Dig.  «=> 
IvStO.J 

Appeal  from  Circuit  Coart,  New  Madrid 
County;  Frank  Kelly,  Judge. 

James  L.  Arnold  was  convicted  of  crime, 
and  he  api)eal8.    Reversed  and  remanded. 

This  Is  a  prosecution  by  Information  charg- 
ing rape  upon  a  female  child  under  the  age 
of  15  years.  Trial  resulted  In  a  verdict  of 
guilty,  and  assessment  of  punishment  at  Im- 
prisonment In  the  penitentiary  for  a  term  of 
5  years. 

On  the  part  of  the  state,  Mabel  Stuart,  the 
prosecutrix,  testified  that  about  June  1,  1913, 
she  was  employed  by  defendant  as  a  domes- 
tic in  his  home,  and  so  continued  until  Au- 
gust 3d  of  that  year.  During  the  first  three 
weeks  of  her  employment  the  defendant's 
family  was  absent,  and  from  the  first  night 
of  her  stay  In  his  home,  on  until  she  left,  he 
had  sexual  Intercourse  with  her  about  each 
night,  this  continuing  even  after  the  return  of 
his  family.  She  testified  that  at  that  time 
she  was  not  15  years  old  ;  her  statement  being 
that  she  did  not  reach  that  age  until  the 
following  September.  She  stated  that  her 
information  and  knowledge  relative  to  her 
age  was  obtained  from  her  parents  and  an 
entry  in  a  t>ook  which  had  been  treated  as  a 
family  record.  This  book  was  produced  and 
identified  by  her,  but  she  stated  that  same 
had  been  changed.  She  was  unable,  however, 
to  specify  or  point  out  any  changes  that  had 
been  made  therein,  and  finally  admitted  that 


she  could  neither  read  nor  write.  Her  state- 
ment as  to  her  age  Is  not  corroborated  by 
any  substantial  testimony.  Over  the  objec- 
tions of  defendant,  she  and  one  Dr.  Jones 
were  permitted  to  state  that  She  was  then 
at  the  time  of  the  trial,  pregnant  The  rec- 
ord discloses  that  the  trial  was  had  more 
than  a  year  after  she  had  arrived  at  the  age 
of  IS  years,  even  according  to  her  own  state- 
ment of  her  age.  She  further  testified  that 
defendant  was  resiMnslble  for  her  pregnant 
condition,  and  that  this  was  the  result  of  bis 
acts  of  Interconrse  with  her. 

On  the  part  of  the  defendant,  the  mother 
of  prosecutrix  testified  that  the  girl  was  bom 
on  the  1st  day  of  September,  1897,  and  that 
at  the  time  of  the  alleged  acts  of  intercourse 
she  was  over  15  years  of  age.  She  farther 
testified  that  she  had  recorded  the  age  of 
prosecutrix  In  the  record,  to  which  reference 
has  heretofore  been  made,  and  that  this  cor- 
rectly disclosed  her  age.  One  Lewis,  a  neigh- 
bor of  the  Stuart  family,  testified  that  he 
knew  the  age  of  the  prosecutrix  by  reason  of 
his  knowledge  of  the  date  of  the  birth  of  one 
of  his  own  children,  and  that  she  was  bom  In 
the  year  1897,  and  was,  as  testified  to  by  the 
mother,  over  the  age  of  15  years  at  the  time 
of  the  alleged  assault. 

An  application  for  a  continuance,  which 
was  made  by  defendant  and  overruled  by  the 
court,  sets  up  that  the  grandmother  of  prose- 
cutrix, then  sick  and  unable  to  attend  the 
trial,  would  testify  that  the  girl  was  bom  in 
1897.  Upon  objections  by  the  state,  the  court 
refused  to  admit  in  evidence  the  famUy  rec- 
ord, which  both  the  prosecutrix  and  Jier 
mother  had  identified. 

The  views  which  we  entertain  on  certain 
legal  questions  presented  by  this  record  make 
unnecessary  a  more  extensive  statement  of 
the  facts. 

Riley  &  Riley  and  Thos.  Galllvan,  all  of 
New  Madrid,  and  E.  F.  Sharp,  of  Marston, 
for  appellant  John  T.  Barker,  Atty.  Gen., 
and  W.  T.  Rutherford,  Asst.  Att?.  Gea,  for 
the  State. 

RiEVELLiEl,  J.  (after  atattng  the  taiOba  as 
above).  [1]  I.  The  overshadowing  Issue  In 
this  case  was  the  age  of  the  prosecutrix.  In 
the  law  it  is  written  that  the  assaulted  girl 
must  be  under  the  age  of  15  years,  and  estab- 
lishment of  this  fact  is  Just  as  essential  to 
a  conviction  as  Is  the  fact  of  sexual  inter- 
course, and  the  same  satisfactory  proof  there- 
of is  required.  Proof  of  lascivious  or  repre- 
hensible conduct  alone  does  not  make  out  the 
charge  of  statutory  rape,  and  a  defendant 
charged  with  the  latter  crime  can,  like  In  all 
criminal  cases,  take  issue  with  the  state  on 
any  of  the  material  and  essential  elements. 

[2-4]  We  have  heretofore  held  that,  absent 
an  evident  motive  for  a  false  accusation,  a 
conviction  for  statutory  rape  may  be  sns- 
talned  upon  the  uncorroboiated  testimmiy  of 
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the  proseeatrlz;  bnt  when  we  so  declared 
we  were  dealing  principally  with  cases  where 
the  question  went  to  the  act  of  sexual  Inter- 
course, and  we  there  recognized  the  com- 
monly known  fact  that  sudi  acts  are  usually 
committed  under  circumstances  which  render 
corroborative  proof  unavailing.  In  the  cases 
where  we  have  held  that  corfoboratlon  of 
the  prosecutrix's  testimony  as  to  her  age 
was  unnecessary,  her  statements  have  been 
dear  and  positive,  and  not  based  upon  a 
hypothesis  which  defendant  showed  to  be 
false. 

In  the  Instant  case  the  prosecutrix  is  not 
only  not  corroborated,  but  is  contradicted  by 
her  mother  and  others  by  whom  such  a  fact 
l8  generally  and  the  moat  satisfactorily  prov- 
en. She  says  her  information  as  to  her  age 
comes  from  her  parents  and  a  family  record. 
The  mother  repudiates  her  statements  as  to 
the  information  coming  from  her,  and  the 
court  refused  to  admit  In  evidence  proof  of 
the  other  source  from  which  she  says  her 
information  is  derived.  This  was  ofTered  by 
the  defendant,  and  excluded  upon  the  state's 
objection.  The  defendant's  offer,  however, 
diacloees  that  It,  too,  would  have  contradict- 
ed her.  For  the  present  we  leave  as  Open  the 
question  as  to  whether,  under  such  drcnm- 
stances,  her  uncorroborated  and  contradicted 
statement  of  her  age  would  be  sufficient  to 
sustain  a  convlctl<H). 

Upon  what  theory  the  court  excluded  the 
family  record,  which  had  been  duly  identi- 
fied, we  are  unable  to  perceive.  The  date  of 
the  birth  of  the  prosecutrix  and  of  her  broth- 
ers and  sisters  had  been  duly  and  timely  re- 
corded therein,  and  prosecutrix  based  her 
knowledge  of  her  age  largely  thereon.  This 
document  had  been  prepared  and  preserved 
as  a  family  record  and  was  a  matter  of  pedi- 
gree. It  was  competent  for  three  purposes: 
(1)  It  was  evidence  of  her  true  age  (State  v. 
Neasby,  188  Mo.  467,  87  8.  W.  468);  (2)  it  was 
competent  and  all-important  as  tending  to 
show  that  her  statement  as  to  her  age,  based, 
as  she  said,  upon  this  record,  was  false;  and 
(3)  It  would  tend  to  contradict  her  statement 
that  the  record,  which,  admittedly  for  some 
time  had  been  in  tbe  possession  of  defendant, 
had  been  changed.  If  an  examination  there^ 
of  by  the  Jury  disclosed  no  evidence  of  a 
diange  therein,  after  she  had  sworn  it  had 
been  changed,  wonld  this  not  tend  to  affect 
her  credibility  as  a  witness?  And  It  must 
be  remembered  that  it  is  upon  her  testimony 
alone  that  this  defendant  stands  convicted. 
State  V.  Shouse,  188  Mo.  loc.  dt  479,  87  S.  W. 
4S0.  We  again  repeat  what  we  have.  In  one 
form  or  another,  so  frequently  said,  that 
while  corroboration  in  certain  cases  may  not 
be  legally  required,  prosecutions  on  a  charge 
for  which  there  is  a  human  abhorrence  must 
be  conducted  with  scrupulous  fairness,  so  as 
to  avoid  adding  other  prejudice  than  that 
which  the  diarge  Itself  frequently  produces. 


The  trained  legal  mind  owes  this,  not  only  to 
tbe  accused,  but  to  tbe  honest,  and  sometimes 
mistaken,  juror,  who,  by  reason  of  human 
sentimenti  is  led  amiss. 

[t,  I]  II.  This  record  discloses  another 
equally  grievous  error.  The  trial  occurred 
more  than  12  months  after  the  prosecutrix 
was,  according  to  her  own  statements,  15 
years  of  age,  and  a  similar  length  of  time 
after  the  acts  of  intercourse  upon  which  tbe 
state  relies  were  committed.  Over  the  objec- 
tions of  defendant  the  state  was  permitted  to 
prove  that  at  the  time  of  the  trial  prosecu- 
trix was  pregnant  If  we  indulge  the  pre- 
sumption that  we  are  no  more  Ignorant  than 
the  rest  of  mankind,  we  must  judicially  no- 
tice that  the  acts  of  sexual  Intercourse  upon 
which  this  prosecution  is  based  occurred  at 
a  time  which  rendered  It  physically  impos- 
sible for  this  pregnancy  to  result  therefrom, 
and  yet  the  prosecutrix  testified  that  her 
pregnant  condition  was  due  to  her  Inter- 
course with  defendant  This,  of  cOurse,  was 
but  proof  that  defendant  had  intercourse 
with  her  subsequent  to  the  acts  relied  upon, 
and  this  court  has  held,  and,  in  my  opinion, 
properly  so,  that  such  evidence  Is.  incompe- 
tent, and,  when  Introduced,  is  sufficient  to 
warrant  a  reversal.  State  v.  Palmberg,  199 
Mo.  233,  97  S.  W.  666,  116  Am.  St.  Kep.  476. 
Particularly  is  this  true  when  the  subsequent 
acts  are  as  remote  In  time  as  this  record 
discloses.  State  v.  Evans,  138  Ma  116,  39 
S.  W.  462,  60  Am.  St  Rep.  649;  State  v. 
ScSott  172  Mo.  641,  72  S.  W.  897. 

[7]  III.  Complaint  Is  also  made  that  error 
was  committed  In  overruling  defendant's  ap- 
plication for  a  continuance.  While  we  prob- 
ably would  not  reverse  the  judgment  for 
this  reason  alone,  we  are  of  tbe  opinion  that, 
under  the  peculiar  circumstances  of  this 
case,  the  state  should  not  have  Insisted,  and 
the  Court  should  not  have  ordered,  that  the 
trial  proceed  In  the  face  of  this  application ; 
it  seemingly  possessing  real  merit 

[8]  IV.  The  objection  that  state's  counsel 
was  guilty  of  Improper  conduct  in  resorting 
to  unwarranted  argument  Is  not  open  to  re- 
view, since  no  such  mattei:s  are  preservpd  In 
the  bill  of  exceptions. 

For  the  errors  heretofore  pointed  out,  the 
judgment  Is  reversed,  and  the  cause  re- 
manded. 

FABIS,  P.  J.,  and  WALKER,  J.,  concur. 


STATE  V.  ACKLEY.     (No.  19306.) 

(Supreme  C!ourt  of  Missouri.  Division  No.  2. 

Feb.  15,  1916.) 

1.  EouiciDE  ^=>13S— Manslauohteb  in  Otb- 
XB  Offense— Information— SuFFiciExcT. 
An  information  charging  manslaughter  in 
committing  an  abortion  is  fatally  defective  if  it 
fails  to  charge  that  the  operation  was  not  neces- 
sary to  save  the  life  of  an  unborn  child. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S  231;   Dec.  Dig.  <fc=>138.] 
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2.  HoviGiDE  «=9203  —  BviDENOB  —  "Dnifo 
Dkclakationb"— Admissibiutt. 

Where  deceased  stated  within  24  hours  of 
her  death  after  a  crimmal  operation  that  she 
was  going  to  die,  and  her  condition  was  such  as 
to  indicate  extreme  danger  to  life,  statements 
thereafter  made  as  to  the  cause  of  her  condi- 
tion were  admissible  as  "dying  declarations," 
since  the  apprehension  of  death  may  be  shown 
by  condition  of  deceased  as  well  as  by  her  state- 
ments. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  §J  430-437;   Dec.  Dig.  <S=»208.] 

3.  GBIHII7AI.  Law  <8=!>720— Conduct  of  Tbial 
— Abotjmbht  of  Counsel. 

In  the  absence  of  evidence  to  justify  it,  a 
reference  to  a  witness  for  the  defense,  cajline 
her  a  fugitive  from  justice,  is  higUy  prejudicial, 
and  merits  reprimand  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  1670.  1671;  Dec.  Dig.  «=» 
720.] 

Appeal  from  Criminal  Court,  Jadcson 
County ;  Ralpb  S.  latsbaw,  Judge. 

F.  El  Ackl^  was  convicted  of  manslangji- 
ter  In  the  second  degree,  and  be  appeals. 
Reversed  and  remanded. 

Defendant  was  convicted  of  manslangliter 
In  the  second  degree,  and  sentenced  to  5 
years  In  the  penitentiary. 

The  Information  charged  that  about  De- 
cember 27,  1912,  he  performed  an  operation 
in  and  upon  the  body  of  Clara  Schwenk,  a 
pregnant  woman,  causing  an  abortion  and 
the  death  of  said  woman.  Tlie  information 
was  sufficient  in  every  way,  except  tliat  It 
did  not  charge  that  the  operation  was  not 
necessary  to  preserve  the  life  of  an  unborn 
«aiUd. 

Clara  Schwenk,  a  young  girl,  in  apparently 
good  health,  about  December  17,  1912,  be- 
came an  Inmate  of  Mrs.  MInton's  rooming 
house  in  Kansas  City.  She  began  at  once 
to  take  treatment  from  defendant,  who  was 
a  physldan.  Mrs.  Minton  testified  tliat  after 
the  first  treatment  she  was  disturbed  and 
nervous,  and  thereafter  became  weaker  and 
more  nervous  each  day,  but  continued  to  go 
out  dally  untU  Saturday.  On  that  day  her 
condition  became  so  grave  that  she  was  sent 
to  the  hospital,  but  was  at  once  sent  back 
for  reasons  not  given.  She  was  then  too 
weak  to  stand.  She  was  nervous  and  crying. 
As  to  her  condition  Mrs.  Minton  testified: 

"Q.  Tell  the  jury  whether  or  not  she  said  any- 
thing to  you  about  her  going  to  die?  A.  Tes; 
she  thought  she  was  going  to  die.  Q.  I  want  to 
ask  the  lady  whether  or  not  tliis  girl  told  her  she 
was  going  to  die?  A.  Yes,  sir.  Q.  Oo  ahead 
and  tell  the  jury  what  she  said?  A.  She  said 
she  did  not  think  she  was  going  to  live;  she 
realized  her  condition." 

And  she  further  testified  that  CSara 
Schwenk  then  stated  that  she  had  been  preg- 
nant, and  that  the  defendant  had  operated 
on  Iier.  She  died  the  next  evening  just  be- 
fore 6  o'dock.  The  autopsy  revealed  that 
her  womb  had  been  punctured  by  an  Instru- 
ment, and  that  she  died  of  septic  peritonitis. 
Mrs.  Minton  testified  that  an  odor  came  from 
her  for  several  days  before  she  died.     She 


also  testified  to  incriminating  admlaslMts 
made  by  defendant  and  to  attempts  on  bis 
part  to  conceal  the  death  and  his  oonnwtloin 
with  It 

Ida  J.  Cummlngs  testified  by  d^Msttton 
for  the  defendant.  She  k^t  a  rooming  house 
in  EJinsas  City  at  the  time  of  Clara  S<diweiik^ 
death,  but  was  living  in  Bosedale,  Kan.,  at 
the  time  of  the  trial.  Her  evidence  tended  to 
prove  that  she  went  with  Clara  Schwenk  to 
defendant's  ofilce  In  order  that  deceased 
might  be  treated;  that  deceased  bad  then 
been  operated  on  by  a  Dr.  Smltb;  and  tbat 
defendant  refused  to  treat  her.  Connad  for 
the  state  In  his  argument  to  the  joiy  re- 
ferred to  the  witness  Cummlngs  thus : 

"And  contradicting  that  and  contradicting 
Dr.  Ackley's  own  statement  to  Mrs.  Minton  is 
only  this  ridiculous  and  outrageous  statement 
made  by  this  fugitive  over  here  in  Bosedale  in 
the  shape  of  a  deposition." 

On  defraidant's  objection  to  such  state- 
ment the  court  struck  it  out,  but  refused,  on 
defendant's  request,  to  reprimand  state's 
counsel,  saying,  "I  do  not  think  there  Is  any 
occasion  for  reprimanding  counsel." 

There  was  no  evidence  in  the  case  tending 
to  show  that  the  witness  was  a  fugitive,  nor 
was  she  directly  Impeached. 

Dr.  Paul  Smith  testified  tbat  deceased  liv- 
ed at  bis  house  in  Kansas  City,  and  that 
once  while  there  she  bad  cramps  at  her 
monthly  period.  He  was  not  asked  whether 
he  treated  her. 

Wofford  &  Klmbrell  and  Oolvin  &  Bea,  all 
of  Kansas  City,  for  appellant.  John  T.  Bark- 
er, Atty.  Gea,  and  Lee  B.  Ewlng,  Asst.  Atty. 
tien.,  for  the  State, 

BOY,  a  (after  stating  the  fiicta  as  abov^. 
[1]  I.  The  state  concedes  tbat  tbe  informa- 
tion Is  fatally  defective  in  not  stating  that 
such  operation  was  not  necessary  to  save  the 
life  of  an  nnbom  child.  Section  4458,  B. 
S.  1909;  State  t.  De  Oroat,  269  Mo.  304, 
168  S.  W.  702;  State  T.  Meek,  70  Mol  355, 
36  Am.  Bep.  427. 

[2]  II.  No  error  was  committed  in  admit- 
ting the  evidence  as  to  dying  dedarationa. 
It  has  been  consistently  held  that  the  fact 
that  the  deceased  was  laboring  undex  an  ap- 
prehension of  immediate  death  need  not  be 
shown  by  statements  of  the  deceased,  bat 
may  be  otherwise  shown  by  evidenoe  as  to 
his  or  ber  condition.  SUte  ▼.  Nocton,  121 
Mo.  637,  26  S.  W.  561 ;  State  ▼.  S2vana,  124 
Mo  loc.  dt  409,  28  S.  W.  & 

On  Saturday  evening  the  deceased  stated 
that  she  thou^t  she  was  going  to  die,  and 
also  that  she  was  going  to  die.  She  thai 
made  the  dedaratlon  Incriminating  the  de- 
fendant. She  was  sufF»lng  from  septic  peri- 
tonitis. Her  womb  bad  been  ponctnred.  in 
odor  came  from  her.  She  had  evidently  kept 
ber  secret  from  all  but  the  defendant  until 
she  lost  all  hope.    She  died  aboat  24  hours 
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afterward.  The  trial  court  was  Justified  In 
finding  that  the  declaration  was  made  un- 
der the  apprebenslon  of  certain  and  impend- 
ing death. 

[3]  III.  The  trial  court  ahould  have  rep- 
rimanded state's  counsel  for  referring  In 
bis  argument  to  the  witness  Cummings  as  a 
fugitive.  There  was  nothing  in  the  evidence 
to  justify  such  statement,  and  it  was  highly 
prejudicial.  As  the  case  must  he  reversed 
because  of  the  defective  Information,  we 
have  set  out  only  so  much  of  the  evidence 
as  was  necessary  to  the  consideration  of  the 
IMlnts  above  discussed. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  to  be  further  proceeded  with  in 
accordance  with  this  opinion. 

WII/UAMS,  O.,  concurs. 

PER  CUBIAM.  The  foregoing  opinion  of 
EOT,  C,  is  adopted  as  the  opinion  of  the 
court.    All  concur. 


STATD  V.  SHKARON.     (No.  19294.) 

(Supreme  Court  of  Missouri,  Division  Ma  2. 

Feb.  15,  1916.) 

1.  Kapk  «s>20  —  Statdtobt  Raps  —  Irdict- 

MKNT— SumCISHOT. 

An  indictment  charging  statutory  rape  as 
defined  by  Rev.  St  1909,  {  4472,  sufficiently 
charges  its  Gommission  by  a  male  person  by  the 
woida  "he,  the  said  [defendant]  did  then  and 
there  have  carnal  knowledge,"  etc. 

[Ed.  Note. — For  other  cases,  see  Rape,  Cent. 
Dig.   JJ  23,   25;    Dec   Dig.   «S=>20.] 

2.  CanciNAi.  Law  «==>359— Sctaiutobt  Rape— 

BVIDKHCE— INOBIKINATIKO     OTHEES— ADMIB- 
8IBIUTT. 

Bvidence  that  prosecutrix's  uncle  did  not 
object  to  defendant  8  calling  on  her  was  inad- 
missible as  tending  to  show  a  criminal  relation 
between  the  prosecatrix  and  her  uncle;  such  a 
condosion  not  being  warranted  by  such  evi- 
dence. 

[Ed.    Note.— For   other    cases,    see   Criminal 
Law,  Cent.  Dig.  Si  789,  790;  Dec  Dig.  «=3S59.1 

8.  WrrNESSES  «=>357— Impbaohmint— Staiu- 
TOBT  Raps— Chabaotbb— DiBECT  Ezakiiia- 

TION. 

Testimony  on  direct  examination  that  prose- 
catrix's  unde  made  remarks  dero«itory  to  her 
character  to  the  witness  was  inadmissible,  be- 
ing particular  facts,  not  proper  on  direct  ex- 
amination as  to  character;  the  nieans  of  his 
knowledge  being  properly  left  to  croas-examina- 

tiOD. 

[Ed.  Note.— For  other  cases,  see  'Witnesses, 
Cent  Dig.  {{  1157,  1158;   Dec  Dig.  <8=>357.] 

.4.  Cbimirai.  Law  «=»1187— AppiaIt— Invitbd 

Bbbob. 

The  defendant  cannot  on  appeal  complain 
of  the  admission  of  a  line  of  tesnmony  opened 
up  by  himself,  unless  Injury  is  manifest;  error, 
it  any,  in  such  case,  being  Invited. 

[Ed.    Note. — For    other    cases,    see    Oimlnal 
Law.  Cent  EHg.  {{  3007-3010;    Dec.  Dig.  <&=> 

6.  WinrassBS  «B»8ai  —  Statutobt  Rape  — 
Cbbdibiutt  or  Pbosecvtbix— Bvidencic— 
Admissibiutt. 

E}vidence   that   prosecutrix   moved   in   the 

•ame  society  with  accused's  sisters  until  dis- 


covery that  she  was  enceinte  Is  admissible  as 
rebutting  evidence  attacking  her  credibility. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  ft  1167-1175;   Dec  Dig.  «=»361.] 

6.  CsnnNAL  Law  «=»1065— AppkaI/— Pbesee- 

VATIOSr   OF  BXOEPTIONS. 

Where  no  exceptiMis  are  saved  to  rulings 
of  the  court  as  to  argument  of  counsel,  no  ques- 
tion thereon  is  presented  on  appeal,  even  though 
the  remarks  complained  of  appear  fully  in  tne 
motion  for  new  trial,  since  that  does  not  prore 
itself,  although  no  exceptions  aze  necessary  to 
errors  of  the  court  itselt 

[Ed.  Note.— For  other  cases,  see  Criminal 
Ivaw,  Cent  Dig.  §§  2666,  2667;  Dec.  Dig.  <8=» 
1055.] 

7.  Rape  ®=»42— STAitnroET  Rap»— Ohabacteb 
Ev  idbnce— Admibsibiutt. 

Evidence  as  to  the  character  of  the  prose- 
cutrix after  the  rape  is  admissible  only  on  the 
question  of  her  credibility,  and  not  as  to  her 
virtue, 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  S  61;    Dec  Dig.  «=>42.] 
&  CBnaiTAi.  Law  «=»967— Nbw  Tbial— Mib- 

coNDXTCT  OP  JuBT— Evidence. 

Misconduct  of  the  jury  cannot  be  shown  by 
affidavits  of  its  membera 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fS  2892-2396;  Dec.  Dig.  «=» 
957.i 

9.  Rape  «=>60— Statdtobt  Rap»— Vkbdio^- 
Vaumty. 

The  assessment  by  the  jury  of  punishment 
for  statutory  rape  as  defined  by  Rev.  St  1909, 
{  4472,  does  not  vitiate  the  verdict 

[Bd.  Note.— lYnr  other  cases,  see  Rape,  Cent 
Dig.  I  101;  Dec  Dig.  «=>60.] 

10.  Rape  «b942-Statdtobt  Rap>— Ohabao- 
TBK  Evidence— Effect. 

General  character  evidence  as  to  the  prose- 
cutrix which  is  largely  hearsay  affects  only  her  - 
credibiUty. 

[Ed.  Note.— Fdr  other  cases,  see  Rape,  Cent. 
Dig.  I  61;  Dec  Dig.  «=»42.] 

Appeal  from  Circuit  Court,  Stoddard  Coun- 
ty;  W.  S.  O.  Walker,  Judge. 

Letcher  Shearon  was  convicted  of  statutory 
rape,  and  he  appeals.    Affirmed. 

K.  C.  Spence,  of  Bloomfleld,  for  appellant 
John  T.  Barker,  Atty.  Gen.,  and  Lee  B.  Bw- 
Ing,  Asst  Atty.  Gen.,  for  the  State. 

WALKER,  3,  Appellant  was  charged  In 
an  Information  filed  In  the  circuit  court  ctC 
Stoddard  county  with  carnally  knowing  an 
unmarried  female  of  previously  chaste  char- 
acter between  14  and  18  years  of  age.  Upon 
a  trial  he  was  convicted  and  his  punishment 
assessed  at  imprisonment  In  the  penitentiary 
for  a  term  of  2  years.  From  this  Judgment, 
he  appeals.  It  is  not  necessary  to  burden 
this  opinion  with  a  detailed  statement  of  the 
facts.  Wle  will  set  them  out  in  the  opinion 
when  necessary  to  an  understanding  of  the 
errors  assigned. 

[1]  I.  InformatUm. — It  is  contended  that 
the  information  Is  defective  in  not  alleging 
that  the  offense  was  committed  by  "a  male 
person."  The  latter  part  of  the  charge  al- 
leges that  "he,  the  said  Letcher  Shearon,  did 
I  then  and  there  have  carnal  knowledge  of  and 
I  abuse,"  etc.     This  suflJclently  charges  that 
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the  defendant  was  "a  male  person."  WMle 
this  alleged  defect  has  not  heretofore  receiv- 
ed Judicial  determination  in  this  jurisdiction, 
despite  the  fact  that  many  precedents  appear 
which  do  not  contain  the  words  in  question, 
it  has  been  held  elsewhere  that  an  Indictment 
or  information  for  rape  need  not  allege  the 
sex  of  the  accused.  33  Cyc.  p.  439,  and  cases, 
note  84. 

The  information  is  based  upon  section  4472, 
R.  S.  1909,  and  finds  its  origin  in  the  old  Eng- 
lish statute  of  18  Ellz.  c.  7.  All  of  the  con- 
stituent elements  of  the  offense,  both  at  the 
common  law  and  under  the  statute,  are  prop- 
erly pleaded,  and  the  appellant  could  not 
have  been  misled  or  suffered  prejudice  by 
reason  of  the  omission  from  the  charge  of 
the  words  noted,  and  hence  has  no  cause  of 
complaint  In  this  regard.  Section  5115,  &.  S. 
1909. 

[2]  II.  RuUnff»  on  Tettimony. — ^The  trial 
coart  did  not  commit  error  in  excluding  tes- 
timony offered  by  appellant  to  show  that  the 
uncle  of  the  prosecutrix  did  not  object  to  ap- 
pellant's calling  on  her,  but  afforded  him  op- 
portunities for  so  doing.  The  reason  assign- 
ed for  the  Introduction  of  this  testimony  was 
that  it  tended  to  show  a  criminal  relation  ex- 
isting between  the  prosecutrix  and  her  uncle 
which  would  authorize  the  jury  to  infer  that 
she  was  not  of  chaste  chEuracter.  The  testi- 
mony. If  admitted,  could  not,  except  in  a 
prurient  mind,  have  been  given  this  construc- 
tion. Testimony  is  not  admissible  which  will 
merely  afford  the  jury  an  opportimlty  for 
making  an  inference,  but  that  which  submits 
facts  relevant  to  the  Issue. 

[3]  It  was  attempted  to  be  shown  by  a  wit- 
ness for  the  defense,  one  Leroy  MUler,  on  di- 
rect examination,  that  the  uncle  of  the  pros- 
ecutrix, then  deceased,  had  made  certain  re- 
marks derogatory  to  her  character.  There  Is 
no  rule  under  which  this  character  of  testi- 
mony is  admissible.  On  direct  examination 
of  a  witness  In  regard  to  character  the  in- 
quiry cannot  be  extended  to  particular  facts. 
It  must  first  be  shown  that  the  witness  is 
qualified  to  testify  in  regard  to  the  matter, 
and  then  he  may  be  asked  what  the  reputa- 
tion of  the  party  under  inquiry  is.  The 
means  and  extent  of  his  knowledge  on  the 
subject  are  properly  left  to  cross-examina- 
tion. State  V.  Fairlamb,  121  Mo.  137,  25  S. 
W.  895;  Cunningham  v.  Underwood,  116  Fed. 
803,  53  C.  C.  A.  loc.  clt  107 ;  Nelson  v.  Flori- 
da, 32  Fla.  loc.  dt.  247, 13  South.  361. 

[4]  The  record  does  not  sustain  the  conten- 
tion that  appellant  on  cross-examinatloa  was 
Interrogated  as  to  matters  not  referred  to  In 
his  examination  in  chief.  He  was,  upon  di- 
rect examination,  asked  a  number  of  ques- 
tions as  to  his  marriage  relation,  the  subse- 
quent birth  of  a  child  to  his  wife,  and  that 
it  was  his  child.  An  unauthorized  and  un- 
usual occurrence  followed  this  examination. 
The  child  In  question  was  brought  forward, 
and  defendant  was  required  by  his  counsel 
to  stand  with  It  in  front  of  the  jury,  as  naive- 


ly put  by  counsel,  that  "they  might  see  Wm 
with  the  baby."  After  this  parade  the  wit- 
ness was  turned  over  to  the  prosecution  for 
cross-examination,  In  which  he  was  asked 
when  he  was  married  and  when  the  baby  was 
bom.  It  being  shown  that  the  birth  occurred 
within  seven  months  after  the  marriage,  the 
Inquiry  was  made  as  to  whether  he  had  not 
questioned  the  paternity  of  the  child.  The 
objections  to  this  line  of  inquiry  were:  First, 
that  It  was  not  In  relation  to  any  matter  tes- 
tified to  by  appellant  In  chief;  second,  that 
it  did  not  tend  to  prove  any  issue  in  the  case ; 
and,  third,  that  it  was  prejudicial.  It  la  ap- 
parent from  the  statement  of  facts  that  this 
entire  examination  of  the  appellant,  both  by 
his  counsel  and  the  state,  was  without  any 
semblance  of  authority ;  butT  It  was  initiated 
by  the  appellant,  and  the  examination  by  the 
state  only  had  reference  to  matters  concern- 
ing or  immediately  growing  out  of  the  matter 
to  which  counsel  for  appellant  had  made  in- 
quiry. If  error.  It  was  invited,  and  Invited 
error  does  not  authorize  a  reversal  unless  the 
injury  to  the  accused  is  manifest  (State  v. 
Hilton,  248  Mo.  loa  cit.  532,  154  S.  W.  729), 
which  we  do  not  regard  it  to  have  been  in 
this  Instance.  In  addition,  as  tending  to  show 
that  the  appellant  could  not  have  been  preju- 
diced by  this  examination,  the  record  dis- 
closes that  the  father-in-law  of  appellant  had 
theretofore  been  interrogated  on  cross-exami- 
nation, without  objection,  as  to  the  entire 
matter  concerning  which  appellant  had  been 
examined,  at  the  close  of  which  the  court, 
over  the  objections  of  counsel  for  the  state, 
ruled  that  counsel  for  the  appellant  might 
exhibit  the  baby  of  the  prosecutrix  to  the 
jury.  Whether  this  was  done  or  not  the  rec- 
ord does  not  disclose. 

[6]  The  admission  of  testimony  was  not  er- 
ror to  show  that  up  to  the  time  it  t)ecame 
known  that  the  prosecutrix  was  in  a  delicate 
condition  she  moved  in  the  same  circle  so- 
cially as  the  sisters  of  appellant  and  was  re- 
ceived by  them  as  one  of  good  repute.  This 
testimony  was  competent  if  for  no  other  rea- 
son than  to  rebut  that  introduced  by  the  ap- 
pellant to  affect  the  credibility  of  prosecutrix. 

[6]  III.  Argument  of  Counsel. — The  re- 
marks of  counsel  for  the  state  are  not  set 
forth,  but  only  the  appellant's  objections 
thereto.  No  exceptions  were  saved  to  the 
court's  Idling  or  failure  to  rule  thereon,  and 
there  Is  therefore  nothing  for  this  court  to 
review.  The  trial  court  should  have  been' 
given  an  opportunity  to  correct  the  error  com- 
plained of  if  it  occurred.  While  it  is  ordi- 
narily sufficient  to  except  to  the  errors  com- 
mitted by  the  trial  court  itself,  errors  com- 
mitted by  the  opposing  side  should  be  object- 
ed to  and  the  court  given  an  opportunity  to 
remove  any  prejudicial  effect  whl(di  may  have 
been  caused  thereby.  Upon  its  refusal  so 
to  do  an  exception  should  be  saved  thereto. 
This  was  not  done,  and  hence  the  appellant 
cannot  be  heard  in  this  regard.  State  v.  Ba- 
ker, 264  Mo.  353,  176  S.  W.  84.    The  remarks 
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complaiaed  of  are  fnlly  set  out  in  tbe  mo- 
tion for  a  new  trial,  but  this  does  not  prove 
itself.  This  rule  has  been  announced  so  fre- 
quently that  counsel  should  have  no  difficulty 
in  observing  it  by  making  timely,  objections 
aud  saving  exceptions  which  will  give  force 
to  the  motion  for  a  new  triaL  State  v.  Wood- 
ward, 171  Ma  loc.  dt.  599,  71  S.  W.  1015. 

[7]  IV.  In»truetion». — Appellant  contends 
tbat  error  was  committed  In  the  giving  of 
an  instruction,  numbered  1,  which  defined  the 
offense  as  charged  in  the  Information  and 
set  forth  the  facts  necessary  to  be  proved  to 
authorize  the  Jury  to  find  the  accused  guilty. 
It  also  prescribed  the  punishment.  Instruc- 
tion No.  2  limiting  the  effect  of  testimony 
introduced  as  to  the  character  of  the  prosecu- 
trix, subsequent  to  the  date  of  the  commis- 
sion of  the  oCTense,  viz.,  to  affect  her  credibil- 
ity, is  also  complained  of.  These  Instruc- 
tions are  similar  In  all  of  their  material  par- 
ticnlara  to  those  approved  In  State  v.  Salts, 
263  Mo.  304,  172  S.  W.  373,  and  State  v. 
Perrlgln,  258  Mo.  233,  167  S.  W.  573,  and  are 
therefore  not  subject  to  valid  objection. 

[B]  V.  Misconduct  of  Jurors. — ^Misconduct 
on  the  part  of  the  trial  Jury  was  attempted 
to  be  shown  by  afiBdavlts  of  members  of 
same.  This  cannot  be  done.  Green  v.  Term. 
B.  R.,  211  Mo.  loa  dt  30,  109  S.  W.  715. 

[91  VI.  The  Ferdicf.— Under  section  4472, 
snpra,  upon  which  this  prosecution  is  b^sed, 
a  return  of  a  general  verdict  of  guilty  by 
the  Jury  is  authorized,  whereupon  the  court 
may  fix  the  punishment  within  the  limits  pre- 
scribed ia  the  section.  In  this  case  the  Jury 
returned  a  verdict  of  guilty,  and,  in  addition, 
assessed  the  punishment  at  two  years'  impris- 
onment In  the  penitentiary.  This  appellant 
contends  was  error.  The  fixing  of  the  pun- 
ishment by  the  jury  was  no  more  than  a  rec- 
ommendation and  the  acceptance  of  It  by  the 
court  had  the  same  effect  as  if  the  Jury  had 
returned  a  general  verdict  and  had  left  the 
punishment  to  the  court  This  was  the  nec- 
essary result  of  the  iM>ncluslon  reached  In 
r^ard  to  this  statute  in  State  v.  Harney,  168 
Mo.  167,  67  S.  W.  620,  57  L.  R.  A  846,  which 
has  since  been  approved  by  State  v.  Perrlgln, 
258  Mo.  233,  167  S.  W.  573. 

[10]  VIL  Conclusion. — All  the  essentials 
necessary  to  constitute  the .  crime  charged 
were  present  in  this  proceeding.  The  carnal 
knowledge  of  the  prosecutrix  by  the  appel- 
lant while  she  was  within  the  age  limit  was 
clearly  shown.  If  it  may  not  be  said  to  have 
been  admitted.  Her  previous  chaste  char- 
acter was  proved  by  a  number  of  reputable 
witnesses  whose  testimony  has  been  given 
full  credence  by  the  Jury.  Despite  the  fact 
that  a  number  of  witnesses  gave  much  gen- 
eral testimony  as  to  the  iU  repute  of  the 
prosecutrix.  It  is  found  upon  examination  to 
consist  almost  entirely  of  unsupported  state- 
ments derogatory  to  prosecutrix,  principally 
hearsay;    the  statements  in  some  Instances 


being  alleged  to  have  been  made  by  persons 
who  were  either  absent  from  the  trial  or  not 
living.  This  mass  of  testimony,  if  true,  only 
went  to  affect  the  credibility  of  tbe  prose- 
cutrix. State  V.  Klbargw,  255  Mo.  289, 164  B. 
W.  453;  Stete  v.  Duffey,  128  Mo.  649,  31  S. 
W.  98.  Tbe  jury,  however,  did  not  believe  it 
In  view  of  all  of  the  foregoing  the  Judg- 
ment of  the  trial  court  should  be  affirmed; 
and  it  is  so  ordered.    All  concur. 


STATE   V.   BHITTON.      (No.   19299.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Feb.  15,  1916.) 

1.  CBtvnxAL  Law  ®=»935  —  Tbial  — -  Puhish- 

UENT. 

In  a  prosecution  for  aTson  in  the  third  de- 
gree, the  court  improperly  instructed  as  for 
arson  in  the  first  degree,  and  the  jury  fixed  the 
minimum  punishment  of  five  years,  though  un- 
der Bev.  St  1909,  i  4513,  the  minimum  pun- 
islmient  for  arson  in  the  third  degree  is  two 
years'  imprisonment  in  the  penitentiary,  or 
twelve  months  in  the  connty  jail.  Held,  that 
the  trial  coart  was  not,  havm^  misinstructed  the 
jury,  entitled  under  section  5256,  declaring  that 
if  the  jnry  assess  a  punishment  greater  than  the 
highest  limit  declared  by  law  for  the  oSense, 
the  court  shall  disregard  the  excess  and  render 
judgment  according  to  the  highest  limit  pre- 
scribed by  law,  to  sentence  accused  to  two  years' 
imprisonment  in  the  penitentiary,  but  the  ver- 
dict must  be  set  aside. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  2193,  2194,  2297,  2298, 
3068;    Dec  Dig.   <S=>935.] 

2.  Cbiuinal  Law  $=31187— ApfxaI/— Rxvkb- 

SAI,.  , 

Where  on  appeal  there  was  no  enridence  to 
sustain  a  conviction  nor  anything  to  remotely 
indicate  it  could  be  obtained,  the  case  will  be 
reversed  outright 

[Ed.  Note. — For  other  cases,  see  CrimiDal 
Law,  Cent  Dig.  §g  3220,  3221;  Dec.  Dig.  «=» 
1187.] 

Appeal  from  Circuit  Court,  Clinton  Coun- 
ty; Alonzo  D.  Bumes,  Judge. 

Coozie  Brltton  was  convicted  of  arson  In 
the  third  degree,  and  be  appeals.    Reversed. 

F.  B.  Ellis,  of  Plattsburg,  for  appellant 
John  T.  Barker,  Atty.  Qen.,  and  Thomas  3. 
Biggs,  Asst  Atty.  Qen.,  for  the  State. 

WALKER,  J.  [1]  Appellant  was  charged 
la  an  Information  filed  In  tbe  circuit  court 
of  Clinton  connty  with  arson  In  the  third  de- 
gree under  section  4509,  R.  S.  1909.  It  is 
admitted  by  the  Attorney  General  that  the 
trial  court  erred  In  its  instructions  to  the 
Jnry.  The  punishment  prescribed  upon  a 
conviction  of  arson  In  the  third  degree  is  im- 
prisonment In  tbe  penitentiary  not  less  than 
two  years  or  in  the  county  Jail  not  less  than 
twelve  months.  Section  4513,  R.  S.  1909. 
Tbe  court  Instructed  as  for  arson  in  the  first 
degree,  and  the  jury.  In  accordance  with  these 
Instructions,  returned  a  verdict  of  guilty  and 
fixed  appellant's  punishment  at  five  years  in 
tbe  penitentiary.  Upon  the  return  of  tills 
verdict  the  court  set  It  aside,  and  sentenced 
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the  appellant  to  two  years'  Imprisonment  in 
the  penitentiary,  presumably  under  the  au- 
thority of  section  52S6,  R.  S.  1909.  The  ac- 
tion of  the  court  in  this  regard  was  unauthor- 
ized. The  purpose  of  section  5256  la  to  en- 
able the  court  to  render  a  correct  judgment 
where  the  Jury  has  been  properly  Instructed 
as  to  the  degree  of  punishment  in  a  particu- 
lar case  and  returns  a  verdict  in  disregard  of 
such  instruction  and  in  excess  of  the  legal 
limit.  For  this  error  the  case  must  be  re- 
versed. 

[2]  We  further  find,  upon  a  careful  exam- 
ination of  the  transcript,  that  there  is  no  evi- 
dence to  sustain  a  conviction,  nor  is  there 
anything  to  even  remotely  indicate  that  such 
testimony  can  be  obtained. 

It  Is  therefore  ordered  that  this  case  be 
reversed  outright    All  concur. 


STATB  V.  SHUSTEB.     (No.  19282.) 

<Sapreme  Court  of  Missouri,   Division   No.   2. 

Feb.  15,  1916.) 

1.  Homicide   «=>7&— "Mansx^auobtkb"— Or- 

FBNSE. 

Where  accused  intentiomiUy  shot  deceased, 
and  it  did  not  appear  that  accused  was  laboring 
under  any  sudden  beat  of  passion  arising  from 
reasonable  provocation,  deceased's  previous 
threats  not  constituting  provocation,  the  offense 
was  not  common-law  manslaughter,  denounced 
by  Bev.  St  1909,  {  4468,  which  is  the  unlawful 
killing  of  another  without  malice  either  ex- 
press or  implied ;  the  absence  of  malice  depend- 
ing on  whether  the  killing  was  done  in  a  sud- 
den transport  of  passion  upon  reasonable  provo- 
cation and  without  malice,  or  whether  it  occur- 
red from  an  act  done  in  sndden  combat 

[Bd.  Note.— For  other  cases,  see  Homicide, 
C5ent  Dig.  i  106;    Dec.  Dig.  <8=»79. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Manslaughter.] 

2.  HOMICIDB    «=a79    —    "MaRBLATTOHTBB"    — 

What  Cokbtitdteb. 

Where  accused,  while  returning  from  work 
in  his  field  saw  deceased  driving  on  the  adjacent 
road,  and  without  any  word  being  spoken,  shot 
deceased,  who  was  pointing  a  gun  at  him,  there 
was  no  sudden  combat  which  would  reduce  the 
killing  to  common-law  manslaughter  included  in 
Bev.   St  1900,   i  446& 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  f  105;   Dec.  Dig.  «=j79.] 

8.  GaiHinAi.  Law  4=91137— Apfeai<—Objxo- 

TIONB. 

Accused  cannot  complain  that  the  trial 
court,  in  giving  instructions,  followed  his  theory 
of  the  evidence,  and  did  not  submit  a  defense 
not  raised  by  aocnsed's  evidence. 

[Ed.  Note. — For  other  cages,  see  Criminal 
Law,  Cent  Dig.  §§  8007-3010 ;  Dec.  Dig.  <8=» 
1137.] 

Appeal  from  Circuit  Court,  Bates  County; 
C.  H.  Calvlrd,  Judge. 

E>ank  Shusto-  was  convicted  of  murder  In 
the  second  degree,  and  he  appeals.    Affirmed. 

See,  also.  263  Mo.  600,  173  S.  W.  1049. 

Defendant,  prosecuted  in  the  circuit  court 
of  Bates  county  for  murder  in  the  first  de- 
gree for  that  he  had  shot  and  killed  one 
George  Wesley  Booth,  was  convicted  of  mur- 


der in  the  second  degree,  and  his  punish- 
ment assessed  at  Imprisonment  in  the  peni- 
tentiary for  a  term  of  12  years,  and  he  baa^ 
after  the  nsual  motions,  appealed. 

Since  the  nature  of  the  one  error  complain- 
ed of  makes  necessary  a  reference  in  the 
opinion  to  the  immediate  facts  of  the  homi- 
cide, we  need  here  state  the  facts  only  In  a 
general  way.  Deceased  and  defendant  were 
both  farmers,  residing  upon  adjoining  farms, 
defendant  upon  the  north  side  and  deceased 
and  his  brother,  Frank  Booth,  upon  the  south 
side  of  a  road  running  east  and  west  Bad 
blood  had  been  in  some  wise  engendered  be- 
tween the  two,  BO  that  threats  were  t>elng 
made,  as  the  testimony  shows,  lyy  each  of 
them  against  the  other.  Defendant  bad  up- 
on several  occasions  threatened  in  language 
varying  but  slightly,  that  he  would  "put  a 
hole  through  deceased  that  a  dog  could  crawl 
through,"  and,  upon  the  other  band,  deceased, 
if  defendant  is  to  be  believed,  had  cursed 
and  abused  defendant  and  told  him  that  he 
had  better  move  away.  The  reasons  lying 
back  of  this  enmity  would  but  cumber  the 
record,  and  snfllce  it  to  say  that  the  relations 
between  the  two  had  grown  so  tense  that 
each  was  carrying  his  shotgun  for  the  oth- 
er, going  so  far  In  this  belialf  as  to  carry 
these  guns  to  the  field  where  they  were  en- 
gaged in  their  farmwork. 

Upon  the  date  of  the  homicide  deceased 
and  his  brother,  Frank  Booth,  had  been  at 
work  in  a  tract  of  land  adjoining  defend- 
ant's land  on  the  east  which  deceased  and 
his  brother  had  apparently  rented.  Defend- 
ant was  likev^se  at  work  in  his  field,  accom- 
panied by  his  two  little  girls,  aged  about  9 
and  11,  respectively.  About  sundown  defend- 
ant had  unhitched  his  team  and  turned  it 
over  to  his  little  daughter  Ivy,  and  all  three 
of  them  had  started  to  walk  west  inside  the 
tence  and  parallel  with  the  north  side  of  the 
road  In  question  towards  defendant's  resi- 
dence. At  this  time  deceased  and  his  broth- 
er, Frank,  were  likewise  leaving  their  worli 
and  going  towards  their  home,  which  seems 
to  have  l>een  on  the  opposite  side  of  the  road 
and  slightly  southeast  of  the  home  of  defend- 
ant Deceased  and  his  brother  were  In  a 
farm  wagon,  the  brother  driving,  and  de- 
ceased standing  in  the  back  end  of  the  wa^- 
on  bed  leading  three  horses.  As  deceased 
and  his  brother  came  along  the  road  and 
reached  a  point  about  opposite  where  defend- 
ant was,  and  some  60  feet  from  defendant, 
the  latter  (to  take  up  the  story  of  Frank 
Booth,  a  witness  in  the  case),  suddenly  turn- 
ed, and  with  an  oath  said  to  the  deceased, 
"I've  got  you  now,"  and  thereupon  Instantly 
fired.  Deceased  fell  from  the  wagon,  his 
gun  which  was  leaning  against  a  harrow 
whldi  was  in  the  wagon,  falling  vrith  him. 
Thereupon  defendant  advanced  or  ran  to- 
wards the  deceased  for  a  distance  of  some 
SO  feet  and  again  fired,  giving  the  latter,  by 


«=9For  otbar  cows  lee  same  topic  and  KBT-NUMBER  In  all  Key-Nambered  Digests  and  Indaxu 


Digitized  by 


Google 


M<k) 


STATE  ▼.  8HUSTER 


297 


one  or  tbe  ofher  of  the  two  ahots,  a  fatal 
wound.  Deceased  died  some  40  minutes 
thereafter,  baring  In  the  meantime  made  a 
dying  statement  In  which  he  aald  that  ha 
had  no  gun,  that  he  did  not  see  defendant 
until  be  was  shot,  and  ttiat  defendant  shot 
him  wltboat  a  word. 

Tbe  case  was  well  and  carefully  tried.  The 
court  instructed  on  murder  in  both  degrees, 
but  refused,  though  defendant  made  the  spe- 
dflc  requeot  therefor,  to  instruct  for  manr 
slaughter  In  tbe  fourth  degree.  It  will  be- 
come neoessaiy  to  refer  again  briefly  to  the 
facts  Immediately  snrronndlng  the  kUUng  In 
order  to  make  clear  what  we  sliaU  say  touch- 
ing the  necessity  vA  non  of  an  Instruction 
for  mansUragbter  In  the  fourth  degree. 

J.  F.  Smith,  of  Butler,  H.  C.  Oark,  of 
Nerada,  and  James  A.  De  Armond,  of  Butler, 
for  appellant.  John  T.  Barker,  Atty.  Oen., 
and  W.  T.  Butherford,  Asst  Atty.  Oen.,  for 
tbe  State. 

FABIS,  P.  J.  (after  stating  tbe  facts  as 
above).  Learned  counsel  for  defendant  have 
raised  In  their  brief  but  one  point  upon 
which  they  rely  for  reversal,  to  wit,  that 
defendant  was,  upon  the  facts,  entitled  to 
an  Instruction  for  manslaughter  in  the  fourth 
degree,  and  In  argument  they  were  candid 
enough  to  say  that  they  relied  solely  upon 
this  point,  and  none  other. 

The  learned  court  nisi  InstraGted  on  mur- 
der in  both  degrees,  but  refused  to  instruct 
on  manslaughter  in  the  fourth  degree.  The 
question  whether  such  ruling  was  error  pal- 
pably turns  upon  the  testimony  In  tbe  case, 
and  must  be  resolved  from  the  things  which 
transpired  at  the  Immediate  moment  of  the 
shooting.  Such  an  Instruction  might  be  war- 
ranted, or  In  fact  demanded,  by  reason  of  the 
evidence  coming  from  eltber  the  state  or  the 
defense,  or  from  the  defendant  alone. 

Including  the  defendant  himself,  and  exclud- 
ing the  dying  declaration  of  deceased,  there 
were  but  three  eyewitnesses  of  the  homicide 
testifying  In  the  case.  Appellant  relates  the 
tacts  clustering  about  the  shooting  substantial- 
ly thus:  That  on  the  day  of  the  killing  he  was 
plowing  In  bis  field,  and  about  sundown  he 
had  unhitched  and  started  home.  His  daugh- 
ter Ivy  was  driving  the  team  at  first,  but  aft- 
er proceeding  west  a  very  short  distance  to- 
ward his  home  he  took  charge  of  the  team. 
About  the  time  he  did  so  he  saw  deceased 
and  Frank  Booth  in  a  wagon  coming  along 
the  road  south  of  Ixlm  and  about  opposite 
to  him.  Frank  Booth  was  driving  the  wagon. 
When  lie  first  saw  deceased  he  was  facing 
blm  with  a  g\m  drawn  on  hlmi  Defendant 
says  that  thereupon  he  "whirled  and  shot, 
and  deceased  fell  out  of  the  wagon,"  and  be 
(defendant),  without  changing  his  poeitlon, 
again  fired  on  deceased,  and  then  went  to 
tbe  spot  where  deceased  was  lying,  picked  up 
bis  gun,  and  carried  it  away  with  him.  He 
gave  as  a  reason  for  shooting  deceased  upon 


being  asked  that  qneatlon  qpeciflcally  that 
deceased  had  pulled  a  gun  on  him,  and  b0 
thought  deceased  was  going  to  shoot  him. 
Defendant  also  related  prior  threats  made  by 
deceased  to  him,  but  antedating  the  shoot- 
ing some  days.  In  his  cross-examination  de- 
fendant says  that  when  he  first  saw  deceas- 
ed the  latter's  gun  was  drawn,  and  he  (de- 
fendant) was  looking  right  down  the  muzzle 
of  it  Ivy  Shuster,  testifying  for  defendant, 
said,  in  substance,  that  when  defendant  un- 
hitched the  team  from  the  plow,  they  start- 
ed west  toward  home.  She  was  driving  the 
team,  and  her  father  walking  behind  her. 
After  proceeding  some  ten  steps,  the  team 
got  frightened,  defendant  took  charge  of  it, 
and  she  stepped  on  ahead  to  remove  an  ot>- 
structlon,  and  then  it  seems  she  first  saw  the 
deceased  and  his  brother  coming  over  the 
hill  from  the  southeast  At  the  moment  of 
the  shooting,  she  says  deceased  was  in  the 
back  end  of  the  wagon  with  two  "hitch 
leads"  and  his  gun  in  liis  hands,  aitd  de- 
fendant turned  round  and  shot  him;  that 
he  fell  out  of  the  wagon,  and  defendant  step- 
ped back  and  shot  him  again.  Deceased  at 
the  time  she  first  observed  him  was  hold- 
ing his  gun  in  both  his  tiands  with  the  muz- 
zle held  toward  the  southwest  and  facing 
toward  defendant 

Frank  Booth  says  that  immediately  before 
deceased  was  shot  he  and  deceased  were  pro- 
ceeding along  the  road  In  a  wagon  toward 
the  west.  The  witness  was  driving,  and  de- 
ceased was  standing  in  tbe  rear  end  of  the 
wagon  leading  three  horses  and  facing  the 
southeast  and  looking  downward.  The  gun 
was  leaning  against  a  harrow  which  was  in 
the  wagon.  Defendant  was  inside  Ills  own 
field  about  15  feet  from  the  fence,  walking 
also  toward  the  west  When  about  60  feet 
from  defendant  the  latter,  without  a  word 
or  a  movement  on  tbe  part  of  deceased,  sud- 
denly with  an  oath  said,  "I  have  got  you 
now,"  and  turned  and  fired,  and  deceased 
f^  from  the  wagon.  After  advancing  to- 
ward deceased  some  SO  feet,  and  while  de- 
ceased was  begging  defendant  not  to  shoot 
him  again,  defendant  again  fired.  Deceased 
in  his  dying  declaration  said  that  he  did 
not  draw  his  gun,  that  nothing  was  said,  and 
that  defendant  shot  him  without  a  word; 
and  this  and  some  alleged  antecedent  threats 
Is  all  out  of  which  it  is  possible  to  deduce 
the  legal  duty  in  the  trial  court  to  Instruct 
for  manslaughter  in  the  fourth  degree. 

The  parties  were  60  feet  apart.  Not  a 
word  was  spoken  by  deceased.  Three  of  the 
witnesses  we  here  call  upon  this  point  even 
deny  that  the  gun  of  deceased  was  present- 
ed toward  defendant  Two  of  them  say  the 
gun  was  leaning  against  tbe  harrow,  and 
that  deceased  did  not  have  it  in  his  hands. 
Defendant  alone  says  that  deceased  "had  his 
gun  pulled  up"  on  him  when  he  shot 

Obviously,  if  there  is  any  basis  of  fact 
upon  which  to  bottom  an  instruction  for. 
manslaughter,  It  must  arise  from  the  threats- 
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sworn  to  by  defendant  or  from  the  liact  that 
deceased  "had  his  gun  pulled  up"  on  defend- 
ant when  the  latter  shot  By  this  expression 
we  apprehend  defendant  means  to  convey 
the  Idea  that  deceased  had  raised  his  gun 
and  was  aiming  it  at  defendant  when  the 
first  shot  was  fired.  Indeed,  his  cross-exam- 
ination so  states  the  fact  succinctly.  If  the 
jury  I>elleved  this,  they  should  have  acquit- 
ted defendant  for  that  he  shot  in  self-de- 
fense. 

[1]  Is  there  a  twilight  aone  between  per- 
fect and  Imperfect  self-defense,  wherein  per- 
fect self-defense  makes  for  acquittal,  but  im- 
perfect self-defense,  or  a  failure  to  convince 
the  jury  as  to  self-defense,  entitles  accused 
to  a  lower  punishment,  as  for  manslaughter? 
Absent  heat  of  passion  produced  by  lawful 
provocation,  we  do  not  think  such  a  doctrine 
has  any  standing  in  this  state.  We  will 
briefly  examine  the  authorities,  approaching 
the  proposition  from  the  premise  that  the 
right  to  the  instruction  may  arise  from,  and 
in  the  case  at  bar  must  be  found  if  at  all  in, 
the  defendant's  testimony  alone.  State  v. 
Welnhardt,  253  Mo.  loc.  dt  636,  161  S.  W. 
1151. 

The  killing  here  was  intentional.  There- 
fore the  right  to  the  instruction  requested 
is  to  be  tested  by  section  4468,  R.  S.  1909, 
and  not  by  section  4467.  State  v.  Goldsby, 
216  Mo.  48,  114  S.  W.  500.  Said  section  4468 
relegates  us  to  the  common  law  for  a  defini- 
tion of  the  offense  thereby  denounced.  If 
there  is  any  manslaughter  in  this  case  it  is 
manslaughter  in  the  fourth  degree,  and  it  is 
that  phase  of  fourth  degree  manslaughter 
which  was  designated  simply  as  manslaugh- 
ter at  common  law,  as  the  language  of  the 
above  express  statute  plainly  ordains.  Man- 
slaughter at  common  law  is  the  unlawful 
kUIlng  of  another  without  malice  either  ex- 
press or  implied.  1  East,  Pleas  of  the  Crown, 
218;  21  Cyc.  734;  21  Am.  &  Eng.  Bncyc.  of 
Law,  171.  Absence  of  such  malice  arose  as 
a  protecting  legal  conclusion  at  common  law 
from  the  facts  that  the  killing  was  done: 
(a)  In  a  sudden  transport  of  passion,  or  heat 
of  blood,  upon  reasonable  provocation  and 
without  malice ;  or  (b)  if  the  act  from  which 
death  ensued  was  done  upon  sudden  combat. 
1  East,  Pleas  of  the  Crown,  232.  It  is  so 
obvious  from  the  statement  we  make  of  the 
facts  that  we  need  scarcely  take  space  to 
say  it  that  there  is  not  a  syllable  in  this  rec- 
ord showing  that  defendant,  when  he  shot 
deceased,  was  laboring  under  any  sudden 
transport  or  heat  of  passion  arising  from 
any  reasonable  provocation,  as  such  provo- 
cation is  defined  at  common  law  (1  East, 
Pleas  of  the  Crown,  233;  21  Am.  &  Eng. 
Encyc.  177)  and  in  this  state  (State  v.  Ed- 
wards,  203  Mo.  loc  dt  543,  102  S.  W.  520; 
State  V.  Myers,  221  Mo.  loc.  dt  620,  121 
S.  W.  131).  Neither  would  the  prior  threats 
of  deceased — granting  as  we  must,  for  the 
puri>ose8  of  this  discussion,  that  such  were 
made — constitute  such   provocation.      State 


V.  Edwards,  203  Mo.  loc.  cit  644,  102  a  W. 

520. 

[2]  There  is  left  then  but  the.  phase  of  sud- 
den combat  wltli  which,  as  a  matter  of  law, 
to  bring  the  case  within  the  role  whidi  war- 
rants an  Instruction  for  manslaughter  in  the 
fourth  degree.  Deceased,  coming  along  a 
road  in  a.  wagon,  overtakes  defendant,  who 
is  proceeding  in  his  field  in  the  same  direc- 
tion and  parallel  with  deceased.  The  lat- 
ter, without  the  passing  of  a  word,  when  00 
feet  away,  levels  a  gun  at  defendant,  but 
does  not  fire,  and  defMidant,  wheding  sud- 
denly, fires  twice  and  kills  deceased.  Do 
these  facts  show  a  sudden  combat  witliin 
the  purview  of  the  common-law  definition? 
We  do  not  think  so.  Illustrating  and  ex- 
plaining this  phase  of  sudden  combat  Elast, 
in  his  Pleas  of  the  Crown,  says: 

"But  there  is  another  class  of  cases,  where 
the  degree  or  Bpecies  of  proTocation  enters  not 
so  deeply  into  the  merits  of  them  as  in  the  fore- 
going; and  those  are  where  upon  words  of  re- 
proach, or  indeed  any  other  sudden  provocation, 
the  parties  come  to  blows,  and  a  combat  en- 
sues, no  undue  advantage  being  taken  or  sought 
on  either  side.  If  death  ensue,  this  amounts 
to  manslaughter.  And  here  it  matters  not  what 
the  cause  be,  whether  real  or  imagined,  or  who 
draws  or  strikes  first,  provided  the  occasion  be 
sudden,  and  not  urged  as  a  cloak  for  pre-ex- 
isting malice.  For  in  no  case  will  the  killinic, 
though  in  mutual  combat,  admit  of  alleviation, 
if  the  fighting  were  upon  malice."  1  Ejfwt,  P. 
O.  241. 

Mr.  Wharton  in  his  excellent  and  tjcholar- 
ly  work  on  criminal  law,  discussing  the  phas- 
es of  that  lawful  provocation  which  connotp 
Ing  lack  of  malice,  serves  to  reduce  a  homi- 
dde  from  murder  to  manslaughter,  says : 

"The  characteristic  element  of  voluntary  man- 
slaughter is  that  it  is  committed  upon  a  sudden 
heat  of  passion,  aroused  by  due  provocation, 
and  without  malice.  The  passion  thus  aroused 
must  be  so  violent  as  to  dethrone  the  reason  of 
the  accused,  for  the  time  being,  and  prevent 
thought  and  reflection  and  the  formation  of  a 
deliberate  purpose.  The  theory  of  the  law  is 
that  malice  and  passion  of  this  degree  cannot 
coexist  in  the  mind  at  the  same  time;  and 
the  grade  of  the  offense  is  fixed  by  the  prepon- 
derance of  passion,  or  the  legal  presumptioQ 
that  the  act  was  malicious  and  for  motives  of 
revenge.  Mere  anger,  in  and  of  itself,  is  not 
sufficient,  but  must  be  of  such  a  character  as  to 
prevent  the  individual  from  cool  reflection  and 
a  control  of  his  actions.  Such  pafiaion  must 
be  produced  by  due  and  adequate  provocation, 
and  be  such  that  would  cause  an  ordinary  man 
to  act  upon  the  impulse  of  the  moment,  engen- 
dered by  such  passions,  and  without  due  reflec- 
tion and  the  formation  of  a  determined  purpose. 
The  moving  cause  of  the  action  of  the  accused 
in  any  given  incident  under  investigation  may  be. 
either  such  anger  as  above  described,  or  fear,' 
or  terror  of  such  a  character  or  degree  as  to 
render  the  accused  incapable  of  cool  reflection." 
1  Wharton's  Crim.  Law,  604. 

Both  groups  of  facts  which  negative  malice 
in  homicide  and  reduce  the  killing  to  man- 
slaughter, whether  they  be  referable  to  heat 
of  blood  engendered  by  a  blow,  or  such  heat 
caused  by  sudden  combat,  or  chance-medley, 
have  in  the  last  analysis  their  foundation  lu 
the  creation  of  such  a  transport  of  passion  as 
temporarily  to  nnseat  the  Judgment.  Oar 
own  courts  show  by  the  single  definition  of 
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ordinal?  or  intentional  manslangltter  a  rec- 
ognition of  tlUfi  fact  State  v.  Conley,  255 
Mo.  loa  dt  198.  164  S.  W.  193;  State  ▼. 
Sebastian,  215  Mo.  80,  U4  S.  W.  522;  SUte 
V.  West,  202  Mo.  loc.  dt  141,  100  S.  W.  478; 
State  V.  McKenzle,  177  Mo.  loc.  dt  712,  76  S. 
W.  1015;  State  v.  Hermann.  117  Mo,  loc. 
dt  637.  23  S.  W.  1071;  State  v.  Gartrell,  171 
Mo.  489,  71  S.  W.  1045;  State  v.  Myers,  221 
Ma  loc  dt  620,  121  S.  W.  131;  State  v. 
Edwards,  203  Mo.  loc.  dt  544,  102  S.  W. 
520;  State  v.  Gordon,  191  Mo.  loc.  dt  125, 
89  S.  W.  1025,  109  Am.  St  Rep.  790. 

In  the  case  of  State  v.  Sebastian,  supra,  at 
page  79  of  215  Mo.,  at  page  528  of  114  S.  W., 
this  court  said: 

"The  general  rule  is  that  in  order  to  reduce 
an  intentional  lulling  from  murder  to  man- 
slaughter in  the  fourth  degree,  such  killing 
must  be  d<Hie  in  the  heat  of  passion  aroused  by 
a  lawful  or  reasonable  provocation,  and  as  h 
general  rule  it  takes  an  assault  with  personal 
violence  to  constitute  such  proTOcation.  Where 
the  killing  is  intentional,  manslaughter  in  the 
fonrth  degree  may  thus  be  defined:  It  is  the  in- 
tentional killing  of  a  human  bdag  in  a  heat  of 
passion  on  a  reasonable  provocation,  without 
malice  and  without  premeditation,  and  under 
circumstances  which  wiU  not  render  the  killing 
justifiable  or  excusable  homicide." 

To  the  same  effect  but  stronger,  and  an- 
nouncing what  Is  therein  called  the  firmly  es- 
tablished rule  In  this  state,  is  the  case  of 
State  V.  Myers,  supra,  wherein,  at  page  620 
of  221  Mo.,  at  page  137  of  121  S.  W.,  quoting 
ftom  the  earlier  case  of  State  y.  Gordon,  su- 
pra, it  was  said: 

"In  State  v.  Gordon,  191  Mo.  loc  dt  126 
[89  8.  W.  1025,  109  Am.  St  Rep.  790],  the  rule 
aa  applicable  to  this  subject  was  thus  announc- 
ed: 'At  common  law  words  of  reproach,  how- 
soever grievous,  were  not  provocation  sufficient 
to  free  the  party  lolling  from  the  guilt  of 
murder,  nor  were  contemptuous  or  hisultlng 
actions  or  gestures  without  an  assault  upon 
the  person,  nor  was  any  trespassing  against 
lands  or  goods  to  have  the  effect  to  reduce  the 
guilt  of  kuling  to  a  grade  of  manslaughter ;  the 
provocation  must  consist  of  personal  violence. 
ISast's  Pleas  of  the  Crown,  233 ;  4  Blackstone, 
Com.  201 ;  State  v.  Wieners,  66  Mo.  13.  And 
the  common-law  rule  in  this  respect  is  firn^U 
established  in  this  state  by  a  long  line  of  ded- 
sions." 

[I]  We  pretermit  discnssion  of  the  effect 
ct  fear  or  uncontrollable  excitement,  arising 
from  the  situation  confronting  defendant,  as 
entitling  him  to  the  requested  instruction, 
for  the  reason  that  neither  he  nor  any  other 
witness  in  the  case  gives  either  fear  or  ex- 
citement as  a  reason  for  the  shooting  of  de- 
ceased. Ordinarily  a  defendant  may  not  be 
heard  to  complain  that  the  courts  followed 
his  version  of  the  facts  of  a  crime.  State  v. 
Reed,  137  Mo.  loc  dt  138,  88  S.  W.  574; 
State  T.  Gartrell,  171  Mo.  489,  71  S.  W.  1045. 
Defendant  says  he  shot  because  when  he 
tamed  around  deceased  had  his  gun  aim- 
ed at  him,  thus  making  a  plain  case  of  self- 
defense  by  defendant's  own  testimony.  But 
by  that  of  the  state  the  facts  present  a  most 
nncalled-for  and  unproroked  murder. 


We  find  the  testimony  ample  to  sustain  the 
verdict  The  case  was  well  tried.  Upon  the 
proof  guilt  is  not  questionable. 

The  case  should  be  affirmed;  and  it  la  so 
ordered.     All  concur. 


STATE  V.  TAYLOE.  (No.  19018.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Feb.  16, 1916.) 

1.  Rape  «=»40— EvinKHci  or  "Ohabaotkk" 
—"Reputation." 

In  a  prosecution  for  statutory  rape,  evi- 
doice  that  prosecutrix's  general  reputation  for 
chastity  in  the  community  where  she  had  lived 
was  good  was  admissible,  as  while  "reputation" 
and  "character"  are  not  synonymous,  yet  the 
former  is  always  anne  evidence  from  wluch  the 
latter  may  be  inferred. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Oig.  SS  65-59 ;    Dec.  Dig.  iS=>40. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Character;  Reputa- 
tion.] 

2.  CaimNAi.   Law    «sall29— Appkai/— Spboi- 

FIOATION   of  EbBOB. 

A  contention  on  appeal  that  the  court  failed 
to  instruct  the  jury  as  to  all  the  law  arising 
upon  the  issues  of  the  case,  not  spedfying  up- 
on what  points  it  failed  to  instruct  raises  no 
point  for  review. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ${  2954-2964;    Dec  Dig.  «=» 

3.  Rape  $=»52— Sufpiciewct  of  Evidence. 

Evidence  in  a  prosecution  for  statutory 
rape  heli  sufiident  to  sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  ii  71-74,  76;  Dec  Dig.  «=»52.] 

4.  Rape  «=9lS— Statciobt  Rapk  —  Bsqtn- 

SITES. 

In  such  prosecution,  the  question  whether 
pros^ntiix  consented  to  the  act  of  intercourse 
was  immaterial. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  S  12;   Dec.  Dig,  «=»13.] 

Appeal  from  Circuit  Court  Nodaway  Coun- 
ty ;  Wm.  C.  Ellison,  Judge, 

Daniel  Taylor  was  otrnvicted  of  carnal 
knowledge  of  an  unmarried  female  of  previ- 
ous chaste  character  between  the  ages  of  15 
and  18  years,  and  he  appeals.    Affirmed. 

Upon  an  information  diarging  him  with 
the  carnal  knowledge  of  an  unmarried  female 
of  previous  diaste  charader  between  the  ages 
of  15  and  18  years,  defendant  was  tried  in 
the  circuit  court  of  Nodaway  county,  found 
guilty,  and  his  punishment  assessed  at  2  years 
in  the  penitentiary. 

The  evidence  upon  the  part  of  the  state 
tends  to  establish  the  following  facts : 

In  July,  1913,  the  date  of  the  alleged  crime, 
prosecutrix,  15  years  and  6  months  of  age 
and  unmarried,  resided  with  her  parents  on 
a  farm  in  Nodaway  county.  At  that  time 
the  defendant,  a  young  man  19  years  of  age, 
was  In  the  employ  of  the  father  of  the  prose- 
cutrix as  a  farm  hand  and  resided  at  tht^ 
home  of  prosecutrix's  father  very  much  the 
same  as  If  he  were  a  member  of  the  family. 
One  afternoon  about  the  middle  of  July,  1913, 
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the  father  and  mother  of  prosecatrix  went  i 
to  the  town  of  Graham  on  an  errand,  leaving 
at  the  honse  the  defendant,  the  prosecatrix, 
and  four  other  younger  children.  A  .short 
time  after  the  parents  left,  prosecatrix  was 
In  one  of  the  bedrooms  doing  some  house- 
work, when  she  heard  defendant  enter  the 
house.  He  immediately  came  into  the  bed- 
room where  she  was.  Upon  coming  Into  the 
bedroom,  he  locked  the  door,  pulled  down  the 
blinds,  threw  her  down  on  the  bed,  overcame 
her  resistance,  and  had  Intercourse  with  her. 
While  this  was  occurring,  three  of  the  other 
children,  including  a  14  year  old  girl,  were 
out  doors,  at  play.  The  youngest  child,  one 
je&t  old,  was  in  some  other  portion  of  the 
liouse.  After  the  transaction  defendant  left 
the  house,  and  prosecutrix  did  not  see  him 
again  until  after  her  father  and  mother  re- 
turned, about  4  or  6  o'clock  that  afternoon. 
She  did  not  tell  her  father  and  mother,  for 
the  reason  that  she  states  the  defendant  had 
told  her  she  would  always  regret  it  if  she 
did.  Prosecutrix  was  In  good  health  and 
weighed  about  130  pounds,  and  stated  that 
she  used  all  the  force  possible,  that  she  was 
not  bruised  or  scratclied,  nor  was  there  any 
laceration  of  the  parts.  She  stated  that  she 
did  not  scream,  because  defendant  told  her 
not  to,  and  she  was  afraid  of  him. 

Defendant  continued,  after  the  occurrence, 
to  reside  at  the  farm  until  August  6,  191S, 
upon  which  date  he  and  the  mother  of  prose- 
'Cutrix  had  some  disagreement,  and  defendant 
left  He  again  returned  to  work  on  the  farm 
I>eceml)er  1,  1913,  and  remained  until  some 
time  in  January,  1914.  Defendant  had  never 
offered  prosecutrix  any  indignities  prioi;  to 
the  occurrence  in  July,  1913,  and  never  made 
any  furttter  advances,  except  about  Christ- 
mas time,  1918,  at  which  time  she  refused 
him.  Some  time  in  January,  1914,  the  moth- 
er and  sister  of  defendant  visited  the  home 
of  prosecutrix.  It  does  not  appear  what  was 
said  by  the  parties  on  that  occasion,  but  on 
the  following  day  the  family  physician  was 
summoned,  and  after  an  examination  the 
physician  thought  that  prosecutrix  was  preg- 
nant Later,  on  March  17,  1914,  prosecutrix 
was  taken  to  a  maternity  hospital  in  Kansas 
City,  and  there,  on  April  17,  1914,  she  gave 
birth  to  a  child.  Prosecatrix  testified  that 
she  had  never  bad  intercourse  with  any  one 
prior  to  the  above  mentioned  time.  Evidence 
was  introduced  to  show  that  the  reputation 
of  prosecutrix  for  chastity  in  that  communi- 
ty, prior  to  the  alleged  offense,  was  good.  It 
further  appears  that  she  had  not  kept  com- 
pany with  other  boys. 

George  Herron,  a  neighbor  of  the  prosecu- 
trix, testified  that  some  time  in  the  winter 
following  the  alleged  occurrence  in  the  sum- 
mer, defendant  asked  him  what  would  be  the 
penalty  "if  a  fellow  that  wasn't  of  age  would 
get  a  girl  in  a  fix  that  wasn't  of  age,"  and 
asked  what  would  be  the  consequences  tf  he 
would  marry  her.  The  witness  told  defend- 
ant that  if  the  girl  was  not  of  age,  be  would 


have  to  get  the  consent  of  her  parents  before 
he  could  get  a  license  to  marry  her.  The  de- 
fendant then  said,  "I  guess  I  liave  a  move 
coming."  Later,  in  another  conversation,  the 
defendant  admitted  that  it  was  the  prosecu- 
trix who  was  in  trouble. 

The  evidence  upon  the  i>art  of  the  defend- 
ant tended  to  establish  the  following  facts : 

Defendant  testtfjring  in  his  own  behalf 
stated  that  there  was  nothing  Improper  be- 
tween prosecutrix  and  himself  in  the  year 
1912,  but  that  about  the  1st  of  May,  1913,  he 
and  prosecutrix  were  in  the  kitchen  whUe  be 
was  making  a  preparation  for  a  sick  horse, 
and  that  "she  kept  hanging  around  me,  stand- 
ing up  close  to  me,  and  I  put  my  arms  around 
her  and  kissed  her" ;  that  a  short  time  there- 
after they  met  in  the  cellar  while  putting 
away  the  milk,  and  defendant  there  bugged 
and  kissed  the  prosecutrix;  the  prosecutrix 
then  said,  "If  you  are  going  to  do  anything, 
hurry  up  and  do  it  or  the  folks  will  catch 
us;"  that  be  then  proceeded  to  have  inter- 
course with  the  prosecutrix.  Defendant  de- 
nied the  story  related  by  prosecatrix  concern- 
ing his  having  Intercourse  with  her  on  the 
day  that  her  parents  went  to  town,  but  stat- 
ed that  after  the  occurrence  in  the  cellar,  in 
May,  he  continued  to  Iiave  intercourse  with 
the  prosecutrix  once  or  twice  a  week  until  he 
left  the  place  in  August  1913 ;  that  prosecu- 
trix would  come  to  his  room  at  night  after 
her  father  and  mother  had  retired.  A  few 
days  after  defendant  quit  working  at  the 
farm,  he  returned  a  buggy  belonging  to  the 
father  of  prosecutrix,  and  at  that  time  be  had 
a  conversation  with  the  prosecutrix  In  which 
he  reminded  her  that  she  liad  told  him  that 
he  was  the  only  one  with  whom  she  had  been 
intimate,  and  then  told  her  that  "Curly" 
Deacon  had  told  him  that  Clyde  Goodpasture 
had  told  Deacon  that  he  had  been  Intimate 
with  the  prosecutrix  prior  to  the  time  that 
defendant  tiad  Iiad  Intercourse  with  her.  De- 
fendant testified  that  thereupon  prosecutrix 
admitted  to  him  that  the  accusation  was  true. 

Five  witnesses  testified  that  defendant's 
reputation  for  morality  and  chastity  was 
good  in  that  community,  prior  to  the  time  of 
his  arrest 

In  rebuttal,  the  prosecuting  witness  denied 
that  she  had  admitted  to  the  defendant  that 
she  had  been  intimate  with  Clyde  Goodpas- 
ture. Goodpasture  testified  denying  that  he 
had  ever  had  Improper  relations  with  the 
prosecutrix,  and  also  denied  that  he  had  so 
stated  to  Deacon.  Deacon  testified  that  he 
did  not  remember  of  telling  the  defendant  of 
this  occurrence,  and  stated  that  Clyde  Good- 
pasture had  never  told  him  that  he  tiad  had 
intercourse  with  the  prosecutrix. 

Two  of  the  attorneys,  representing  the  de- 
fendant then  testified  tliat  a  short  time  be- 
fore the  trial,  Deacon  was  in  their  office  and 
had  told  them  that  he  had  told  the  defendant 
of  the  alleged  Goodpasture  incident 

We  have  not  been  favored  by  appellant 
with  a  brief,  hot  pursuant  to  our  statutory 
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dnty  In  tbe  preznlBes  we  will  review  the  rec- 
ord and  discuss  tbe  points  raised  In  tbe  mo- 
tion for  a  new  trlaL 

Shlnabargar,  Blagg  A  Elllscm,  of  Mary- 
vlUe,  for  appellant  Jobn  T.  "Barker,  Atty. 
Gen.  (Kennett  C.  Sears,  of  Jefferson  City,  of 
connsel),  for  tiie  State. 

WILLIAMS,  O.  (after  atatlnK  the  facts  as 
above).  [1]  I.  The  first  two  grroanda  In  tbe 
motion  for  a  new  trial  assign  error  tn  the 
admission  and  exclusion  of  evidence.  The 
only  matter  coming  within  either  of  these 
two  gronnds,  and  of  suflaclent  importance  to 
merit  dlscu^on,  is  the  matter  of  introduc- 
ing, over  the  objection  and  exception  of  de- 
fendant, the  testimony  to  the  effect  that  the 
general  reputation  of  prosecutrix  for  chastity, 
in  the  community  where  she  lived,  prior  to 
the  alleged  occurrence  was  good.  One  of  the 
requirements  of  tbe  statute  under  which  de- 
fendant stands  charged  is  the  requirement 
that  prosecutrix  must  he  of  previoua  ohatte 
character.  While  it  is  tme  that  reputation 
and  character  are  not  synonymous,  yet  tbe 
former  Is  always  some  evidence  from  which 
the  latter  may  be  inferred,  and  is  therefore 
admissible  The  correct  rule  In  this  regard 
Is  stated  in  2  'mgmore  on  Evidence,  §  1620 
(1),  as  follows : 

"As  to  okMtity  or  its  opposite,  no  donbt  has 
ever  arisen,  exc^t  in  a  single  and  peculiar  ac- 
tion. In  the  statutory  action  or  prosecution  for 
seduction  of  a  woman  of  "previously  chaste  char- 
acter,' the  question  first  arises  whether  this 
'character'  la  actual  character  or  reputation. 
Assuming  the  former  view  to  be  taken,  then,  al- 
though actual  character  is  the  fact  in  issue, 
there  is  no  reason  why  reputation  should  not  be 
admissible,  as  in  all  other  issues,  to  prove  the 
chaste  or  nnchaste  character.  Bat  in  some  ju- 
risdictioDs  the  court's  adoption  of  the  view  that 
actual  character  is  the  fact  in  issue  has  led  it 
erroneously  to  exclude  reputation  as  evidence 
of  that  character." 

To  tbe  same  effect  are  the  following  au- 
thorities. Carroll  v.  State,  74  Miss.  688,  loa 
dt  680,  22  South.  295,  60  Am.  St  Bep.  688; 
State  V.  Lockerby,  SO  Minn.  368,  52  N.  W.  958, 
86  Am.  St  Bep.  666;  In  re  Vandlveer,  4  CaL 
App.  650,  loc.  dt  654,  88  Pac.  SSQ;  State  ▼. 
Connor,  142  N.  C.  700,  loc.  dt  705,  65  S.  B. 
787.  In  State  ▼.  Kelley,  191  Mo.  680,  loc.  dt 
691,  90  S.  W.  834,  there  appears  to  be  a  mere 
dictum  to  the  contrary,  which  should  not  be 
fcAlowed. 

II.  The  third  ground  of  the  motion  attacks 
Instructions  numbered  1,  2,  and  3.  It  would 
serve  no  useful  purpose  to  copy  these  Instruc- 
tions  into  the  opinion.  We  have  carefully  ex- 
amined tbe  same,  and  find  tbem  to  be  In 
proper  form  and  tree  from  error. 

[2]  III.  The  fourth  ground  complains  be- 
cause the  conrt  failed  to  instruct  the  Jury  as 
to  all  the  law  arising  upon  the  issues  in  the 
case.  Since  the  above  does  not  tpeoifv  ni>on 
wliat  point  the  court  failed  to  instruct  it 
does  not  raise  a  point  for  appellate  review. 

[1,4]  IV.  Tbe  remaining  grounds  of   tbe 


motiim  raise  the  question  as  to  the  snfflden- 
cy  of  tbe  evidence  to  support  the  verdict 
Tbe  evidence  is  suffldenUy  stated  in  the  fore- 
going statement  While  some  of  tbe  story 
of  tbe  prosecutrix  appears  to  be  very  unusual 
and  unbelievable,  yet  the  unusual  portion  <tf 
her  testimony  refers  to  matters  not  neoessary 
to  be  proven  to  sustain  a  conviction,  to  wit 
her  testimony  tending  to  show  tliat  she  did 
not  consent  to  tbe  act  of  intercourse.  Tbe 
question  of  whether  or  not  she  consented  to 
tbe  act  of  interoourse  was  not  material  to 
tbe  Issues.  Tbe  material  issues  were  wheth- 
er she,  as  an  unmarried  female,  between  the 
ages  of  16  and  18  years,  had  Intercourse 
with  defendant,  as  charged  and  submitted  to 
the  Jury,  and.  If  so,  was  she  of  previous 
chaste  character?  We  are  of  tbe  opinion 
that  tbe  evidence  waa  amply  sufficient  to 
sustain  tbe  verdict. 
The  Judgment  la  affirmed. 

ROT,  O.,  concors. 

FBB  CURIAM.  Tbe  foregoing  opinion  by 
WILiLIAMS,  C,  is  adopted  as  tbe  («inion  ot 
tbe  coort    All  the  Judges  oonaue. 


GASHIOX  et  aL  V.  6ARGUS  et  aL 
(No.  17361.) 

(Supreme  Court  of  Missouri,  Division  No.  2, 
Feb.  16,  1916.) 

1.  ESTOPFKL  ^33— ADMIBSIOR— ETFEOT  OV. 

In  a  suit  to  set  aside  a  decree  in  a  former 
stilt  wherein  plaintiffs  were  defendants,  admis- 
sions in  their  petition  that  they  were  duly  serv- 
ed and  that  a  guardian  ad  litem  was  appointed 
for  them  are  conclusive,  and  preclude  pmiutiffs 
from  questioning  findings  to  that  effect  by  the 
lower  court. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  §i  2-6,  7 ;   Dec  Dig.  <S=s>3.] 

2.  Afpiai.  and  Bbbok  «=9678  —  Rkoobd  — 

QVKSnONS  FlBSBHTKD  FOB  RBVIKW. 

The  denial  of  plaintiffs'  motion  for  judg- 
ment on  the  pleadings  requested  on  tbe  ground 
that  defendants  failed  to  answer  within  time 
allowed  cannot  be  considered.  Where  no  record 
entries  were  set  forth  in  the  abstracts  showing 
such  failure. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {t  2878-2879 ;  Dec.  Dig.  «s> 
679.] 

S.  Specific  PxBFOBiCAiroE  4=3116^^- Ahend- 

ItKNIS— MiNOBS. 

In  a  suit  to  enforce  specific  performance  of 
a  contract  to  convey  land,  an  error  in  the  de- 
scription of  tbe  land  contained  in  the  petition 
may,  before  Judgment  be  corrected  by  an  amend- 
ment under  the  direct  provision  of  Rev.  St  1908, 
I  1848,  though  some  of  the  defendants  were 
minors;  for  tbe  statute  makes  no  exception 
as  to  minors,  and,  as  they  were  before  the  court 
it  was  not  necessary  to  again  serve  them  with 
process. 

[Bid.  Note.— For  other  cases,  gee  Specific  Per- 
formance, CentDlg.  i  376;  Dec  DiB.«=9ll6%.l 

Appeal  from  Glrcott  Court  Dunklin  Coun- 
ty;   a  B.  Farla,  Jndge. 

Action  by  James  F.  Cashlon  and  another 
against  J.  W.  Gargua  and  others.     From  a 
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judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

This  action  was  instituted  in  the  circuit 
court  of  Dunklin  county  to  set  aside  the  de- 
cree rendered  in  a  certain  cause  in  said  court 
on  the  24th  day  of  January,  1896,  and  to  re- 
instate said  original  cause,  and  to  permit  the 
plaintiffs  in  this  case  to  answer  and  defend 
against  the  same.  Trial  was  had,  resulting 
in  a  judgment  Is  favor  of  the  defendants, 
and  plaintiffs  duly  perfected  an  appeal  to 
this  court  The  decree  which  this  suit  seeks 
to  set  aside  was  a  decree  entered  In  a  suit 
for  specific  performance  of  a  contract  to  con- 
vey real  estate.  The  original  decree  granted 
the  relief  prayed  and  vested  the  title  to  the 
real  estate  in  the  plaintiff  In  said  original 
suit  The  two  plaintiffs  in  the  present  suit 
were  minor  defendants  in  the  original  suit. 
O.  B.  Harris,  one  of  the  defendants  in  the 
present  suit,  was  the  plaintiff  in  the  orig- 
inal suit  Defendant  Gargus  in  the  present 
suit  is  the  grantee  of  said  Harris.  Defend- 
ant Hardesty  in  the  present  suit  is  the  ten- 
ant of  said  Gargus. 

The  petltl<»i'  in  the  present  suit  was  in 
two  counts,  the  flrst  coimt  seeking  the  relief 
above  mentioned,  and  the  second  count  being 
'  in  ejectment  Plaintiffs  in  the  first  count  of 
the  petition  allege,  in  substance,  that  the 
plaintiff  in  the  original  suit  was  not  entitled 
to  recover  therein,  but  that  they  have  a  good 
and  sufficient  defense  to  his  claim  for  spedflc 
performance  of  a  contract  to  convey  said 
land  to  blm  and  further  alleged  that  the  day 
before  the  case  was  tried,  the  plaintiff  in 
said  original  suit  was  permitted  to  amend  his 
original  petition  by  changing  the  description 
of  the  land  therein  mentioned,  and  that  the 
amendment  entirely  changed  the  cause  of 
action,  and  that  no  additional  service  was 
had  upon  said  minor  defendants  after  said 
amended  petition  was  filed,  and  that  for  that 
reason  said  original  decree  was  null  and 
void  and  bad  no  binding  force  or  effect  upon 
said  minor  defendants  (these  plaintiffs).  The 
petition  further  alleged  that  the  original  pe- 
tition showed  on  Its  face  that  the  cause  of 
action  was  barred  by  laches,  and  failed  to 
allege  that  any  demand  for  performance  had 
been  made  by  the  plaintiff  upon  the  person 
with  whom  he  contracted  for  the  purchase  of 
said  land. 

The  answer  filed  In  the  present  suit  was  a 
general  denial.  At  the  request  of  tb»  plain- 
tiff In  the  present  suit  the  trial  court  made 
a  special  finding  of  law  and  fact  and  upon 
examination  we  find  that  the  same  correctly 
and  tersely  states  the  facts  shown  by  the 
evidence  and  necessary  to  be  known  for  a 
proper  review  of  the  jwlnts  presented  upon 
this  appeal.  For  that  reason  we  copy  this 
special  finding  of  facts  and '  law,  together 
with  the  trial  court's  judgment,  which  was  as 
follows : 

'  "Come  now  plftintilTs  herein  in  person  and  by 
ainnsel  and  the  defendants  in  person  and  by 


counsel,  and  this  case  is  taken  up  and  sabmit- 
ted  to  the  court  and  the  conrt  proceeds  to  bear 
the  evidence  and  to  determine  tne  rights  of  the 
parties  in  this  case,  and  after  hearing  the  evi- 
dence, and  a  motion  having  been  iUed  asking 
separate  findings  of  law  and  facts,  the  court 
finds:  That  at  the  January  term  of  the  Dank- 
lin  county  circuit  court  ISM,  in  a  certain  case 
wherein  O.  B.  Harris  was  plaintiff  and  MoUie 
A.  Sbelton,  formerly  Mollie  A.  Cashion,  widow 
of  decedent,  Cashion,  below  mentioned,  Charles 
Bl  Cashion,  a  minor,  James  F.  Cashion,  a  minor, 
and  Audrey  Bell  Cashion,  a  minor,  heirs  of 
James  F.  Cashion,  were  defendants,  a  certain 
bill  in  equity,  the  general  nature  of  which  was 
for  specific  performance  of  a  contract  to  con- 
vey real  estate  and  to  divest  title  to  the  north- 
west quarter  of  the  northwest  quarter  of  section 
25,  township  18  north,  of  range  9  east,  in  Dunk- 
lin county.  Mo.,  out  of  the  defendants,  and 
to  vest  same  in  the  plaintiff,  came  on  to  be 
beard,  plaintiff  alleging,  among  other  thinss  in 
hia  petition,  that  James  F.  Cashion,  deceased, 
father  of  the  minor  defendants  and  former  hus- 
band of  said  MoUie  A.  Shelton,  had  sold  the 
land  in  dispute  to  O.  B.  Harris,  during  his 
(decedent's)  lifetime,  and  had  placed  him,  said 
Harris,  in  possession  of  said  premises,  and  that 
full  payment  for  said  land  had  been  made  by 
said  Harris,  but  that  the  said  James  F.  Cashion 
departed  this  life  in  April,  lUOl,  without  mak- 
ing the  said  O.  B.  Harris  a  deed  for  said  land. 

"The  court  further  finds  th^t  the  defendants 
were  properly  summoned  into  court;  that  Hon. 
W.  S.  C.  Walker  was  appointed  guardian  ad 
litem  for  all  the  minors,  and  that  he  filed  his 
acceptance  and  answer  in  said  cause ;  that  the 
original  petition  misdescribed  the  land  in  ques- 
tion as  the  southeast  frh  quarter  of  section 
34,  township  18,  range  8,  Dunklin  county.  Ma ; 
that  afterwards,  and  prior  to  the  submission  of 
said  cause,  and  prior  to  the  rendition  of  judg- 
ment thereon,  the  plaintiff,  by  leave  of  court 
amended  his  petition  correctly  describing  the 
lands  in  question  as  the  northwest  quarter  of 
the  northwest  quarter  of  section  25,  township 
18,  range  9,  Dunklin  county,  Mo. 

"The  court  further  finds  that  the  defendants 
were  duly  summoned  in  court  and  duly  repre- 
sented by  W.  S.  C.  Walker  as  guardian  ad 
litem;  that  a  judgment  was  regularly  rendered 
at  the  January  term  of  the  Dunklin  county  cir- 
cuit court,  1806,  in  said  cause,  which  said 
judgment  is  as  follows:  'O.  B.  Harris,  Plain- 
tiff, V.  Mollie  A.  Shelton  et  al..  Defendants.  Ho. 
004.  Comes  now  O.  B.  Harris,  plaintiff,  in  per- 
son as  well  as  by  attorney,  and  Mollie  A.  Shel- 
ton, widow  of  Jaa.  M.  Cashion,  deceased,  Chas. 
E.  Cashion,  Jas.  F.  Cashion,  and  Audrey  BeU 
Cashion,  minors,  by  attorney  and  guardian  ad 
litem,  and  this  case  is  taken  up  for  trial,  and 
the  court  proceeds  to  hear,  try,  and  determine 
the  rights  of  this  suit,  and  fUEter  hearing  the 
evidence  doth  find  that  prior  to  the  death  of 
said  Jas.  M.  Cashion  the  plaintiff,  O.  B.  Harris, 
did  purchase  and  pay  for  the  northwest  quar- 
ter of  the  noGthwest  quarter  of  section  No.  23. 
township  No.  18,  north,  of  range  No.  9,  and 
the  court  further  finds  from  the  evidence  that 
for  and  in  consideration  of  the  said  sum  of 
$340,  which  amount  said  plaintiff  was  to  pay 
and  did  pay  for  the  lands  as  herein  described, 
the  said  Jas.  M.  Cashion  was  to  make  to  the 
said  O.  B.  Harris,  plaintiff  herein,  a  good  and 
sufficient  deed,  and  the  court  further  finds  from 
the  evidence  that  the  said  Jas.  M.  Cashion  did 
put  the  plaintiff,  the  said  O.  B.  Harris,  in  pos- 
session of  the  land  as  herein  described,  but 
failed  to  make,  execute,  and  deliver  to  the  said 
plaintiff  the  deed  which  the  said  Jas.  M.  Cashion 
promised  to  make,  execute,  and  deliver;  there- 
fore it  is  ordered  and  adjudged  by  the  court 
that  the  rights,  benefits,  and  title  in  and  to  the 
land  herein  described  as  against  the  party  de- 
fendants or  their  assigns  are  hereby  decreed 
in  i^aintiff,  and  that  he  have  of  and  recover 
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from  the  defendants  his  costs  fn  this  behalf  e^ 
pended.' 

'The  court  farther  finds  that  in  the  obtain- 
ims  of  the  jadgment  by  plaintiff  in  said  former 
action  against  the  plaintiffs  herein  there  was 
no  fraud  or  collusion,  nor  is  any  charged  by  the 
petition.  The  action  is  bottomed  upon  the  al- 
leged lack  of  jurisdiction  in  the  DunkUu  county 
circuit  court  to  permit  said  amendment  of  the 
description  of  the  said  land  involved. 

"The  court  further  finds  that  prior  to  the 
death  of  plaintiffs'  ancestor,  James  F.  Oashion, 
and.  to  wit,  about  the  month  of  January,  1889, 
said  Harris  entered  into  possession  of  the  lands 
in  controversy,  and  that  said  Harris  or  the  de- 
fendant and  his  mesne  grantors,  who  claim  ti- 
tle to  the  land  under  the  sale  to  said  Harris 
aad  nnder  the  decree  set  out  above  herein,  has 
been  in  possession  of  said  land  since  about 
January,  1889,  continuously,  and  that  defend- 
ant is  now  in  possession  of  the  same. 

"From  the  above  facts  the  court  concludes, 
as  a  matter  of  law,  that  in  the  absence  of  fraud 
or  collusion  (which  neither  are  pleaded  or  re- 
lied upon),  and  in  the  absence  of  irregularities 
in  sonunons  or  jadgment  or  oUier  jurisdictional 
fact,  the  mere  fact  that  after  infant  defendants 
were  duly  in  court,  and  being  there  represented 
by  a  duly  appointed  guardian  ad  litem,  the  court 
permitted  an  amendment  to  be  made  changing 
the  description  of  the  lan^  touching  which  spe- 
cific performance  to  convey  was  sought  by  the 
action^  will  not  render  the  judgment  void  as  to 
such  infants,  and  that  the  same  is  valid  and 
binding,  and  that  the  judgment  and  finding  of 
the  court  should  be  for  the  defendants  upon 
both  counts  of  the  petition. 

"It  is  therefore  ordered,  considered,  and  ad- 
judged by  the  court  that  plaintifb  take  nothing 
by  their  suit;  that  defendants  go  hence  with- 
out day ;  that  the  costs  in  this  case  be  ad- 
judged against  the  plaintiffB;  and  that  execu- 
tion may  issue  therefor." 

Bradley  &  McKay,  of  Kennett,  for  appel- 
lants. T.  B.  R.  Kly,  of  Kennett,  for  respond- 
ents. 

WIIililAMS.  C.  (after  stating  tlie  facts  as 
above).  I.  Appellants  contend  that  there 
was  no  evidence  to  justify  the  court  in 
finding  the  fact  to  be  that  the  defendant 
minors  In  the  original  suit  were  properly 
summoned  into  court  or  that  W.  8.  C.  Walker 
was  appointed  guardian  ad  litem  for  all  of 
said  minors  and  filed  his  acceptance  and 
answer  In  said  cause. 

[1]  (3oncemIng  this  point  It  Is  sufllclent  to 
say  that  appellants'  petition  alleged  that  said 
minors  "were  duly  served  to  appear"  In  the 
original  suit,  and  that  the  court  In  said  cause 
duly  "appointed  Hon.  W.  S.  0.  Walker  as 
guardian  ad  Utem  for  said  minors,"  and  that 
said  W.  S.  a  Walker  "filed  Ms  accept- 
ance as  gnardlan  ad  litem"  and  appeared  in 
said  caase  and  was  by  the  court  granted 
leave  to  plead  on  or  before  the  first  day  of 
the  next  term  of  said  conrt.  Appellant 
should  not  Ee  heard  to  challenge  tbe  oonrt's 
finding  of  facts,  which  stand  admitted  by 
their  own  pleading.  Furtherdiore,  the  decree 
in  the  original  suit  recites  that  said  minors, 
naming  them,  did  appear  by  their  guardian 
ad  litem  upon  the  trial-  and  at  the  hearing  of 
the  evidence  in  said  cause. 

[1]  II.  It  is  further  contended  that  the 
conrt  erred  in  oremillng  their  motion  for 


Judgment  upon  the  pleadings.  This  motion 
was  filed  January  16,  1912.  The  motion  as- 
set forth  in  the  bill  of  exceptions  alleges  that 
the  defendants  failed  to  file  their  answer 
within  the  time  given  them  by  the  court,  and 
that  up  to  the  time  of  filing  the  motion  no 
answer  had  been  filed.  We  are  unable  to  dis- 
cuss this  point,  for  the  reason  that  there 
are  no  record  entries  set  foith  in  the  abstract 
upon  which  the  facts  alleged  In  the  motion 
can  be  founded.  The  only  record  entry 
which  In  any  manner  has  to  do  with  the 
matters  alleged  in  the  motion  Is  the  record 
entry  showing  that  defendants  did  file  their 
answer  on  the  17th  day  of  October,  1910, 
which  was  long  before  the  motion  was  filed. 
The  allegattons  in  thi  motion  do  not  prove 
the  existence  of  the  facts  therein  alleged, 
but  such  allegations.  In  order  to  furnish  a 
ground  tor  review  here,  should  have  been 
supported  by  a  proper  showing,  at  the  proper 
place,  elsewhere  in  the  record. 

[3]  IIL  It  Is  further  contended  that  the 
decree  rendered  against  said  minors  in  the 
original  suit,  January  24,  1896,  was  not  bind- 
ing upon  said  minors,  because  the  petition 
was  BO  amended  as  to  wholly  change  the 
cause  of  action  alleged  in  the  original  peti- 
tion, and  that  after  the  petition  was  so 
amended  there  was  no  additional  service  of 
summons  upon  said  minors. 

The  amendment  to  which  reference  is  here 
made  consisted  of  correcting  an  error  in  the 
description  of  the  land  Involved.  The  land 
was  described  erroneously  In  the  first  peti- 
tion, and  the  plaintiff,  by  leave  of  court, 
made  an  amendment  by  changing  the  errone- 
ous description  to  a  correct  description. 
This  was  not  such  an  amendment  as  chang- 
ed the  cause  of  action,  and  the  amendment 
was  properly  permitted  to  be  made.  Section 
1848,  R.  S.  Missouri  1900;  CaUaghan  v. 
McMahan,  S3  Mo.  Ill;  Blanchard  v.  Dor- 
man.  236  Mo.  416,  loc.  clt  443,  139  S.  W. 
39&:  Wright  T.  Qroom,  246  Ma  168,  151  & 
W.  465,  and  cases  tiiereln  cited.  The  Bta.tr 
nte  on  amendments  does  not  make  any  excep- 
tion prohibiting  amendments  in  pleadings 
where  minors  are  parties  to  the  suit,  and  we 
are  not.  aware  of  any  reason  calling  for  a 
distinction  in  that  regard.  If  the  court  has 
acquired  jurisdiction  over  the  person  of  the 
minors,  as  was  true  In  the  case  under  discus- 
sion, any  amendment  not  a  departure  from 
the  cause  of  action  originally  stated  should 
be  permitted,  the  same  as  If  aU  the  parties 
were  of  legal  age. 

The  amendment  made  being  entirely  per- 
missible, and  not  such  as  to  amount  to  a 
d^artore  from  the  cause  of  action  originally 
stated.  It  was  unnecessary  that  there  should 
have  been  further  service  of  summons  upon 
the  minor  defendants.  They  had  been  duly 
served  with  summons,  a  guardian  ad  litem 
had  been  duly  appointed,  and  he  bad  filed  his 
written  acceptance  of  his  appointment  and 
appeared  In  the  case.   The  court  was  thereby 
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glTen  jnrlBdlctlon  of  the  pen(»i8  of  said  mi- 
nors, and  the  judgment  thereinafter  rendered 
was  binding  upon  them. 

The  evidence  fully  supported  the  Judgment 
of  the  trial  court,  and  it  should  be  af- 
firmed. 

It  is  so  ordered. 

BOX,  O.,  concurs. 

PER  OTTRIAM.  The  foregoing  opinion  by 
WILLIAMS,  0.,  la  adc^ted  as  the  opinion 
of  the  court  All  the  Judges  concur,  except 
FABIS,  J.,  not  sitting. 


STATE  ▼.   BOBINSON.      (No.   17310.) 
(Supreme  Court  of  Missouri,  Division  No.  2. 
Feb.  16.  1916.) 
OaixtixAL  Law  «i=3llS9— Pboskotttion— Btz- 

DKNGOL 

In  a.  prosecution  for  willfully  and  mali- 
ciously shooting  into  a  dwelling  house  inhabited 
by  negroes,  the  admission  of  evidence  that  about 
ten  days  previous  to  the  ahoodng  notices  were 
posted  in  the  vicinity  threatening  negroes  with 
death  if  they  did  not  leave  was  an  invitation  to 
the  jury  to  consider  it  in  arriving  at  their  ver- 
dict, and  was  prejudicial  and  reversible  error. 
[Ed.  Note.— For  other  cases,  see  Oriminal 
Law,  Cent  Dig.}}  764,  8088,  3130,  3137-3143; 
Dec.  Dig.  <8=»I1^.) 

i^peal  from  Circuit  Court,  New  Madrid 
County;   Sterling  H.  McCartjr,  Judge. 

Win  Kobinson  was  convicted  of  willfully 
and  maliciously  shooting  Into  a  dwelling 
house,  and  he  appeals.  Beversed,  and  re- 
manded for  a  new  trlaL 

Defendant  was  convicted  of  wUlfolly  and 
maliciously  shooting  into  a  dwelling  house, 
and  sentenced  to  two  years  In  the  peniten- 
tiary. The  house  was  inhabited  by  negroes, 
and  was  26  or  60  feet  west  of  the  levee,  fac- 
ing it  A  large  crowd  of  men  with  pistols  and 
guns  went  there  about  10  o'clock  on  the  night 
of  February  2,  1916.  Most  of  them  got  on 
the  east  slope  of  the  levee,  and  from  that 
position  shot  into  the  house,  breaking  out 
several  of  the  windows  and  puncturing  the 
walls.  Jim  Evans,  one  of  the  negroes  in  the 
house,  testified  that  he  recognized  the  de- 
fendant as  one  of  the  crowd.  Will  Grlggsby, 
a  negro,  testified  that  on  that  night  he  saw 
a  crowd  of  about  26  men  with  guns  and 
pistols  going  south  down  the  levee,  that  de- 
fendant was  one  of  them,  and  that  soon  after 
he  heard  firing  in  the  direction  they  had 
gone  which  was  toward  the  house  above  men- 
tioned. Prints  made  by  the  feet  toes,  and 
knees  of  the  marauders  were  found  opposite 
the  house  on  the  eastern  slope  of  the  levee. 
Those  prints  were  guarded  against  intrusion, 
and  about  noon  the  next  day  the  sheriff  and 
the  owner  of  two  bloodhounds  gave  the  dogs 
the  trail  at  the  kneeprints.  They  followed 
it  a  devious  course  of  over  half  a  mile,  along 
which  a  man's  tracks  were  seen,  and  came 
to  defendant's  home,  entered  it  passed  into 


the  kitchen  to  a  water  bucket,  thence  into 
another  room,  where  they  jumped  on  de- 
fendant's bed  and  howled.  They  went  over 
the  route  a  second  time,  but  were  not  taken 
into  defendant's  house. 

The  state  proved  by  several  witnesses  fbat 
about  ten  days  previous  to  tiie  shooting  no- 
tices were  posted  in  the  vicinity  threatening 
negroes  with  death  if  they  did  not  leave. 
That  evidence  was  objected  to  as  immate- 
rial, and  for  the  reason  that  it  was  not  shovni 
that  the  defendant  was  a  party  to  the  posting 
of  those  notices.  The  objection  was  over- 
ruled. There  was  no  evidence  tending  to 
show  that  the  defendant  was  in  any  way  re- 
sponsible for  those  notices. 

E.  F.  Sharp,  of  Marston,  for  appellant 
John  T.  Barker,  Atty.  (Jen.,  and  Thomas  J. 
Higgs,  Asst.  Att7'  Qen.,  for  the  Stata 

BOY,  O.  (after  stating  the  facts  as  abov^. 
I.  It  was  not  shown  by  any  evidence  in  the 
case  that  the  defendant  had  anything  to  do 
with  posting  the  notices  warning  the  negroes 
to  leave.  Ordinarily  an  accused  party  has 
enough  to  do  to  meet  evidence  as  to  his  own 
acts.  Evidence  as  to  those  notices  proved 
no  fact  against  the  defendant  but  was  high- 
ly prejudicial  to  blm.  The  fact  that  the 
state  offered  such  «vidence  and  that  the 
court  admitted  it  was  an  invitation  to  the 
jury  to  consider  it  in  arriving  at  their  ver- 
dict. That  the  admission  of  such  prejudicial 
evidence  over  defendant's  objection  Is  re- 
versible error  is  too  plain  to  call  for  discus- 
sion, as  was  held  in  State  v.  Bowen,  247  Mo. 
lot  dt  609,  163  S.  W.  1083.  The  cases  In 
point  are  there  cited. 

II.  It  is  contended  that  there  was  not  suf- 
ficient evidence  to  uphold  the  conviction.  We 
have  carefully  examined  the  record,  and  are 
satisfied  that  such  claim  is  not  well  founded. 
The  judgment  is  reversed,  and  the  cause  la 
remanded  for  a  new  trlaL 

WILLIAMS,  C,  concurs. 

PER  CUBIAM.  The  foregoing  opinion  of 
BOY,  C,  is  adopted  as  the  opinion  of  the 

court    All  concur. 


STATE  ▼.  DAVIDSON.     (No,  19292.) 

(Supreme  Ooort  of  Missouri,  Division  No.  2. 

Feb.  16,  1016.) 

Appeal  from  Circuit  Court,  New  Madrid  Coon- 
ty J   Sterling  H.  McCarty,  Judge. 

Lonnie  Davidson  was  convicted  of  'vdllfally 
and  malldously  shooting  into  a  dwelling  house, 
and  he  appeals.  Reversed  and  remanded  for  a 
new  trial. 

E.  F.  Sharp,  of  Marston,  for  appellant.  John 
T.  Barker,  Atty.  Gen.,  and  Thomas  J.  Higgs, 
Asst  Atty.  Gtti.,  for  the  State. 

BOY,  C.  The  defendant  was  charged  under 
a  separate  information  with  vrillfully  and  mali- 
ciously shooting  into  a  dwelling  house.    He  was 
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oonvicted,  and  Us  ponialiment  fixed  at  two  yean 
in  the  penitentiary.  The  evidence  tends  to  show 
that  he  was  a  participant  in  the  same  offense  of 
which  Will  Robinson  waa  convicted.  183  S.  W. 
304.  The  judgment  of  conviction  in  that  case 
has  just  been  reversed  by  us  for  the  reason  there 
stated.  The  essential  acta  in  this  case  are  in 
no  wise  different  from  those  in  that  case.  The 
judgment  herein  is  reversed  and  remanded  for  a 
new  trial  for  the  reason  given  In  the  opinion 
in  that  case. 

WILLIAMS,  0.,  concurs. 

PEER  CURIAM.  The  foregoing  opinion  of 
ROY,  C,  is  adopted  as  the  opinion  of  the  court. 
All  concur. 


STATB  T.  YOUNG.     (No.  19295.) 

(Snpreme  Court  of  Missouri,  Division  No.  2. 

Feb.  16,  19ia) 

1.  Faxse  Pbetcnses  4s>26  —  Infobxation — 
StrFFicncNCT. 

An  information  charging  the  crime  of  ob- 
taining goods  by  false  pretenses,  wbieh  sets  out 
the  pretenses,  the  one  to  whom  they  were  made, 
bis  reliance  and  action  on  them  and  his  parting 
with  Ids  property,  that  tpe  property  was  obtain- 
ed by  means  of  the  pretenses,  that  the  property 
was  owned  by  the  one  to  whom  the  pretense* 
were  made,  that  it  was  of  a  certain  value,  that 
the  pretenses  were  made  designedly  and  feloni- 
ously with  intent  to  defraud,  that  the  pretenses 
were  false,  and  that  the  defendant  knew  at  the 
time  he  made  them  that  they  were  false,  is  suffi- 
cient under  Rev.  St.  1909,  S  4566,  as  amended 
by  Laws  1911,  p.  194,  defining  the  crime. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  §  81 ;  Dec.  Dig.  «i=326.] 

2.  iHDIonOEHT  AND  iNrOtlMATION  «=>125— IlT- 
FOBMATIOir— Jem  DBR. 

Although  one  count  of  an  information  cbarg- 
es  an  offense  under  Rev.  St  1009,  {  4665,  as 
amended  by  Laws  1911,  p.  194,  defining  the 
crime  />f  obtaining  goods  by  false  pretenses,  and 
in  a  second  count,  charges  an  offense  under  sec- 
tion 4765,  as  amended  by  Lews  1913,  p.  222, 
defining  the  crime  of  obtaining  goods  by  false 
checks,  it  is  not  an  improper  joinder  where  the 
offense  is  made  up  of  the  same  transaction. 

[Bd.  Note.— For  other  casea,  see  Indictment 
and  Information,  Cent  Dig.  f|  334-400;  Dee. 
Dig.  «=»125.] 

8.  Cbimival  Law  «=3814— Izistcecotions. 

In  such  case,  after  the  state  elected  to  go  to 
the  jury  on  the  first  count  only,  an  instruction 
Imsed  on  the  second  count  was  error. 

(Bd.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  £>ig.  SS  1S21,  1833,  1839,  1860,  1865, 
1883,  1890.  1924,  1979-1985,  1987;  Dec  Dig. 
*=»814.] 

4.  False  Pbetensxs  4=39  —  Instboctionb  — 
Deoxit. 

To  constitute  the  offense  of  obtaining  goods 
by  false  pretenses  as  defined  by  Rev.  St.  1909,  § 
4565,  as  amended  by  Laws  1911,  p.  194,  the  one 
to  whom  the  pretenses  were  made  must  have 
been  deceived  by  them. 

[Ed.  Note. — For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  i  14;   Dec.  Dig.  «=99.] 

5.  FAX8B   PBBIXNSE8    «S37  —  DErENBES  —  DE- 
CEIT. 

It  is  s  good  defense  to  the  charge  of  ob- 
taining goods  by  false  pretenses,  as  defined  by 
Bev.  St  1909,  S  4565,  as  amended  by  Laws  1911, 
p.  194,  that  the  defendant  in  giving  his  check 
for  the  goods  informed  the  other  that  he  had  not 
sufficient  funds  to  meet  it  but  would  have  later, 
that  being  a  mere  future  promise,  and  it  was 


Immaterial  whether  or  not  such  promise  wta 
made  in  good  faith. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  S|  6-12,  26 ;  Dec.  Dig.  «=37.] 

6,  Cbiminal  Law  «=»871— Evidenoe— Otheb 

Offbwseb— Intent. 

In  a  prosecution  for  obtaining  goods  by 
false  pretenses  by  means  of  a  false  check,  evi- 
dence of  other  such  checks  issued  by  defendant 
is  admissible  to  show  bis  intention  in  passing  the 
check. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ii  830-832;  Dea  Dig.  <»=> 
371.] 

Appeal  from  Clrcalt  Court,  Callaway  Coun- 
ty ;  David  H.  Harris,  Judge. 

William  Young  was  convicted  of  obtaining 
goods  by  false  pretenses,  and  be  appeals. 
Reversed  and  remanded. 

The  defendant  was  convicted  in  the  drcoit 
court  of  Callaway  county  for  violating  the 
provisions  of  section  4565,  B,  8.  1909,  as 
amended  by  the  Lews  of  191L  His  punish- 
ment was  fixed  by  the  verdict  of  a  Jury  at 
imprisonment  in  the  penitentiary  for  a  term 
of  two  years.  From  a  sentence  in  accordance 
with  the  verdict  after  the  conventional  mo- 
tions, he  has  appealed. 

The  Information  is  In  two  counts.  The 
first  count  Is  bottomed,  as  stated  above,  upon 
section  4566,  and  caption  and  formal  parts 
omitted,  reads  thus: 

"N.  T.  Cave,  prosecuting  attorney  within  and 
for  the  I>ody  of  the  county  of  Callaway  and  state 
of  Missouri,  under  his  official  oath  and  accord* 
ing  to  bis  best  information,  knowledge  and  be- 
lief, informs  the  court  that  one  William  Young, 
on  the  16th  day  of  April,  1914,  at  Callaway 
county,  Missouri,  feloniously,  designedly  and 
willfully,  with  intent  to  cheat  and  defraud  one 
I.  Ia  Edwards,  did  falsely  pretend  to  the  said 
I.  L.  Edwards  that  he,  William  Young,  had  law- 
ful money  of  the  United  States  deposited  to 
his  credit  in  the  'Bank  of  Ciiamois,'  a  banldng 
corporation  duly  eorporated,  organised  and  op- 
erating as  such  under  the  laws  of  the  state  of 
Missouri,  and  that  said  moneys  was  subject  to 
be  checked  out  of  said  bank,  and  that  he  had 
sufficient  moneys  deposited  in  said  l)ank  to  pur- 
chase and  pay  for  two  mules  of  the  value  and 
purchase  price  of  four  hundred  and  seventy-five 
(|475.00)  dollars,  and  the  said  William  Young 
further  falsely  pretended  and  represented  to  the 
said  I.  Ia  Edwards  that  tie,  William  Young,  was 
the  owner  and  operator  of  the  largest  general 
merchandise  store  in  the  town  of  Chamois,  Mis- 
souri, and  the  said  I.  L.  Edwards,  believing  the 
said  false  pretense,  made  as  aforesaid,  to  be 
true,  and  being  deoeiysd  thereby  was  by  reason 
thereof  Induced  to  and  did  then  and  there  sell 
and  deliver  to  the  said  William  Young,  two 
mules,  the  personal  property  of  I.  L.  Edwards, 
for  the  purchase  price  of  four  hundred  and  sev- 
enty-five ($475.00)  dollars,  and  the  said  William 
Young  gave  the  said  I.  L,  E^dwards  his,  William 
Young's  personal  check  for  the  above  amount 
drawn  on  the  'Bank  of  Chamois,'  in  payment  for 
said  mules,  and  the  said  I.  L.  Ekiwards  relying 
upon  the  statements  so  made  by  the  said  Wil- 
liam Young,  and  believing  them  and  each  of 
them  to  he  true  then  and  there  accepted  said 
check  in  payment  of  the  purchase  price  of  said 
mules  and  delivered  the  said  mules  to  the  said 
William  Young,  and  the  said  I.  L.  Edwards  pre- 
sented the  said  check  for  payment  at  the  'Bank 
of  Chamois,'  Missouri,  and  the  pa.yment  was  re- 
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fused  because  the  said  William  Young  had  no 
funds  in  said  bank,  and  the  said  William  Young, 
by  means  of  the  said  false  pretenses  so  made 
to  the  said  I.  L.  Edwards  as  aforesaid,  unlaw- 
fullj'  and  designedly  and  feloniously  did  obtain 
of  and  from  the  said  I.  L.  Edwards  the  posses- 
sion of  the  said  two  mules  of  the  value  of  four 
hundred  and  seventy-five  ($475.00)  dollars  of  the 
moneys  and  property  of  the  said  I.  L.  Edwards 
with  intent,  him,  the  said  I.  L.  Edwards,  then 
and  there  to  cheat  and  defraud  of  the  same ; 
whereas  in  truth  and  in  fact  the  said  William 
Young  did  not  have  any  money  in  the  'Bank  of 
Chamois'  as  he  well  knew  and  did  not  own  a 
large  general  merchandise  store  in  the  town  of 
Chamois,  Missouri,  as  he  weU  knew ;  against  the 
form  of  the  statutes  in  such  cases  made  and  pro- 
vided and  against  the  peace  and  dignity  of  the 
state." 

Tbe  second  count  Is  bottomed  on  section 
4765,  as  amended  by  the  Laws  of  1913.  Since 
the  point  Is  made  that  this  Joinder  was  im- 
proper, it  may  be  stated  that  a  motion  to 
quash  for  alleged  misjoinder  was  filed  and 
overruled.  Thereafter  a  motion  to  require 
the  state  to  elect  upon  which  count  it  would 
go  to  the  Jury  was  filed.  This  motion  seems 
to  have  been  overruled,  but  at  the  close  of 
aU  of  the  evidence  the  state  elected  to  go  to 
the  Jury  on  the  first  count,  which  Is  set  out 
above,  and  thereupon  dismissed  as  to  the 
second  count  Therefore  with  the  alleged 
misjoinder,  barring  the  technical  phase  of 
vulnerability  upon  the  motion  to  quash,  we 
need  no  longer  trouble  ourselves. 

Such  of  the  evidentiary  facts  as  were  de- 
veloped by  the  evidence  run  briefly  thus: 
Defendant  appeared  at  the  farm  of  one  I.  L. 
Edwards  in  Callaway  county  on  the  16tb  day 
of  April,  1914,  and  representing  himself  as 
the  owner  of  the  largest  mercantile  estab- 
lishment in  the  town  of  Chamois,  and  as 
such  owner  to  be  in  need  of  and  desirous  of 
buying  two  mules  for  the  purpose  of  hauling 
freight  in  and  around  the  town  of  Chamois 
and  for  the  purpose  of  advertising  his  busi- 
ness by  the  use  of  a  pair  of  finely  matched 
mules,  agreed  with  said  Edwards  to  buy  the 
mules  in  question  for  the  sum  of  |47S.  At 
the  conclusion  of  the  trade  defendant  asked 
Edwards  for  a  blank  check,  and  requested 
Edwards,  on  being  furnish^  therewith,  to 
flu  out  same  on  the  Bank  of  Chamois.  De- 
fendant signed  the  check,  and  then  inquired 
of  Edwards  when  this  check  would  get  to 
the  bank,  whereupon  Edwards  Inquired  of 
him  why  he  desired  to  know  this,  and  asked 
defendant  whether  or  not  he  had  the  money 
there  to  pay  the  check.  Defendant  replied 
that  he  always  had  enough  money  there  to 
pay  $475,  but  that  be  had  another  deal  in 
mind,  and  thereupon  put  his  hand  In  his 
pocket  and  orally  offered  to  show  Edwards  a 
draft  for  $1,500,  which  however,  Edwards 
did  not  insist  upon  seeing.  The  proof  shows 
that  Edwards  relied  upon  the  statements  of 
defendant  in  both  of  the  behalves  mentioned, 
and  thereupon  accepted  the  check  and  deliv- 
ered the  mules  to  defendant.  But  as  defend- 
ant desired  Edwards  to  send  the  mules  to 
Jeflers(«  City,  the  latter  paid  a  liveryman 


$2  to  take  them  to  the  Callaway  county  end 
of  the  bridge  which  spans  the  river  at  Jef- 
ferson City,  and  turn  tbem  over  to  defend- 
ant. 

The  check  given  to  Edwards  for  the  mules 
was  not  paid  when  presented,  for  the  rea- 
son that  defendant  had  no  money  in  the  Bank 
of  Chamois,  and  had  not  had  any  therein 
for  two  months  or  more  prior  to  the  date  at 
which  the  check  was  given,  having,  as  the 
proof  shows,  closed  his  account  In  the  Bank 
of  Chamois  on  February  12,  1914.  The  evi- 
dence further  discloses  that  defotdant  not 
only  did  not  own  the  biggest  mercantile  busi- 
ness in  Chamois,  but  at  the  date  of  obtain- 
ing the  mules  from  Edwards  had  no  store 
there  at  all.  The  proof  shows  that  be  had 
had,  some  few  months  prior,  a  small  store 
In  which  be  had  a  stock  of  secondhand  cloth- 
ing, but  the  proof  is  that  he  had  closed  this 
out  some  weeks  before  making  the  deal  with 
Edwards.  On  this  latter  point  in  fairness, 
it  may  be  said  In  passing,  there  was  counter- 
vailing testimony,  and  the  truth  of  it  rests 
somewhat  in  the  dark. 

Defendant  brought  the  mules  to  Jefferson 
City,  and,  upon  reaching  there,  began  to  make 
efforts  to  sell  them,  finally  finding,  in  one 
Clem  Ware,  a  purchaser  for  them  mi  the  day 
following  the  deal  with  Edwards  at  the  price 
of  $325. 

The  defense  was  (1)  a  denial  of  the  alleged 
pretense  as  to  the  stupendous  character  of 
defendant's  store  at  Chamois,  and  (2)  that 
defendant  informed  Edwards  at  the  time  of 
giving  him  the  check  In  question  that  he  did 
not  at  that  time  have  money  enough  Ip  the 
Bank  of  Chamc^s  to  cover  the  check,  bat  that 
he  would  have  a  sufficient  sum  ther^n  to 
take  care  of  the  check  by  the  time  it  reached 
the  bank  for  payment  For  this  reason  he 
says  be  made  inquiry  of  Edwards  as  to  the 
time  at  which  in  due  course  this  check  would 
reach  the  Bank  of  Chamois  for  collection. 
This  conversation  Is  denied  by  Edwards. 
The  question  of  the  truth  of  this  stat^nent 
and  whether  defendant  on  the  said  16th  day 
of  April,  1914,  had  any  sort  of  mercantile 
business  in  the  town  of  Cham(ds,  form  prac- 
tically the  only  contested  Issues  In  this  case. 
Touching  other  points  required  to  be  shown, 
there  was  either  no  contradiction,  or  the 
truth  thereof  was  conceded. 

T7pon  the  trial  of  the  case  the  court  gave, 
among  others,  instruction  numbered  1,  the 
goodness  of  which  is  seriously  questlcmed  up- 
on this  record.  This  Instruction  is  as  fol- 
lows: 

"0)  The  court  instructs  the  jury  that  if  you 
find  and  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  defendant  William  Young 
on  or  about  the  16th  day  of  April.  1914,  at  the 
county  of  Callaway  and  state  of  Missouri,  will- 
fully and  feloniously  and  with  intent  to  cheat 
and  defraud,  did  obtain  from  one  I.  L.  Edwards 
two  mules  of  the  value  of  $476,  or  of  any 
other  value,  then  and  there  being  the  personal 
property  of  the  said  I.  L.  Edwards,  by  means  of 
a  check  drawn,  with  Intent  to  cheat  and  de- 


Digitized  by 


Google 


Ma) 


STATE  V.  YOUNO 


807 


frand  Um,  th«  said  I.  L.  Edwards,  open  the 
Bank  of  Cnamois,  a  bank  in  which  he,  the  said 
William  Youne,  knew  he  had  no  fnnds,  then  you 
must  find  the  defendant  guilty  as  charged  in  the 
first  count  of  the  information,  and  assess  his 
punishment  at  imprisonment  in  the  state  peni- 
tentiary for  such  term  as  you  deem  proper,  not 
to  exceed  seven  years,  nor  less  than  two  years." 
Sncb  other  facts  as  may  be  necessary  to 
make'dear  what  we  shall  say  will  be  set  out 
in  the  opinion. 

J.  B.  Baker,  of  Fulton,  for  appellant.  John 
T.  Barker,  Atty.  Oen.,  and  Thomas  3.  Hlggs, 
Asst  Atty.  Gen.,  for  the  State. 

FARIS,  P.  J.  (after  stating  the  facts  as 
above).  We  hare  not  been  furnished  a  brief 
on  the  mrt  of  the  defendant,  and  that  filed 
by  the  state  Is  perfunctory,  and  regrettably 
does  not  discuss  all  of  the  questions  which 
we  find  mooted  and  deem  troublesome.  We 
are  left  therefore  to  perform  our  statute- 
enjoined  duty  of  examining  the  record  for 
error  without  material  assistance  from  any 
source. 

LI  ]  I.  It  Is  contended  that  the  information 
herein  is  bad.  We  set  out  in  our  statement 
the  first  count,  being  that  on  which  defend- 
ant was  convicted.  (Since  the  second  count 
was  dismissed  and  the  state  elected  not  to 
go  to  the  jury  thereon,  we  need  in  no  wise 
concern  ourselves  with  either  its  sufficiency 
or  insufficiency.)  After  a  careful  examina- 
tion and  analysis  of  this  Information  we  are 
Impelled  to  disallow  this  contention,  and  rule 
that  the  information  Is  good.  It  plainly  and 
succinctly  avers  and  sets  forth:  (a)  What 
the  pretenses  were  (State  v.  Porter,  76  Mo. 
171;  State  v.  MUler,  212  Mo.  78,  lU  S.  W, 
18) ;  (b)  to  whom  such  pretenses  were  made 
(State  v.  Fraker,  148  Mo.  143,  40  S.  W.  1017) ; 
(c)  that  he  to  whom  the  said  pretenses  were 
made  reUed  upon  them,  and  acting  upon 
such  reliance  was  Induced  to  and  did  part 
with  Ms  property  (State  v.  Vorback,  66  Mo. 
168;  State  V.  Donaldson,  243  Mo.  460,  148 
S.  W.  79;  State  v.  FeazeU,  132  Mo.  176,  33 
S.  W.  788;  State  v.  Dines.  206  Mo.  649,  105 
S.  W.  722 ;  State  v.  Hubbard,  170  Mo.  346, 
70  8.  W.  883;  State  v.  Kellj',  170  Mo.  161, 
70  S.  W.  477);  (d)  that  by  means  of  such 
pretenses  said  property  was  obtained  (State 
V.  Miller,  212  MO.  loc.  clt.  79,  111  S.  W.  18) ; 
(e)  that  the  property  so  obtained  was  owned 
by  I.  I*  Edwards;  (f)  that  Its  value  was 
f475  (section  4565,  R.  S.  1909,  as  amended 
by  Laws  1911,  p.  194) ;  (g)  that  said  pretenses 
were  made  designedly  and  feloniously  with 
intent  to  cheat  aJid  defraud  (State  t.  Pickett, 
174  Mo.  668,  74  S.  W.  844 ;  State  v.  Marttn, 
226  Mo.  638,  126  S.  W.  442);  (h)  that  the 
pretenses  so  made  were  false  (State  v.  De 
I,ay,  93  Mo.  98,  5  S.  W.  607;  State  ▼.  Pea- 
cock, 31  Mo.  413);  and  (1)  that  defendant 
knew  when  he  made  them  that  such  pretenses 
were  false  and  untrue  (State  v.  Janson,  SO 
Mo.  97;  State  v.  Foley,  247  Mo.  607,  163  S. 
W.  1010;  State  t.  Shout,  263  Mo.  360,  172 
S.  W.  607  restate  t.  Donaldson,  243  Mo.  460. 


148  S.  W.  79;  State  ▼.  Boberte,  201  Mo.  708, 
100  S.  W.  484).  This  Is  aU  that  is  required 
so  far  as  concerns  the  component  elementa 
of  the  offense  as  denounced  by  section  4666 
of  our  presott  statutes  (Stata  v.  Foley, 
supra;  State  t.  Shout,  supra),  as  amejided 
by  the  Laws  of  1911. 

[2]  II.  It  is  also  contended  by  the  motion 
to  quash  that  there  was  an  unwarranted 
joinder  of  counts  in  a  single  information.  In 
this,  to  wit,  that  the  first  count  charges  an 
offense  forbidden  by  section  4566,  B.  S.  1909 
(amended  Laws  1911,  p.  194),  while  the  seo 
ond  count  charges  an  offense  under  section 
4766,  B.  S.  1909.  Amended  Laws  1913,  p. 
222.  The  legal  test  of  permitted  joinder  is 
not  whether  the  offenses  charged  In  dif- 
ferent counte  of  a  single  information  as  hav- 
ing l>een  committed  in  different  ways  are,  or 
are  not,  defined  and  denounced  by  different 
sections  of  the  Orimial  Code.  The  test  is: 
Whether  such  offenses  arose  out  of  the  same 
transaction,  and  are  so  far  cognate  as  that 
an  acquittal,  or  a  conviction  of  one  would 
be  a  bar  to  a  trial  for  the  other.  State  v. 
Christian,  263  Ma  loc.  dt  304,  161  S.  W. 
736 ;  State  v.  Diaubert,  42  Ma  242.  Guided 
by  this  test  a  casual  examination  of  the  two 
counta  In  the  light  of  the  proven  facta  in  the 
case  at  bar  shows  that  this  point  has  no 
merit  in  It,  especially  in  view  of  the  fact  that 
an  election  to  go  to  the  Jury  only  upon  one 
count  was  actually  had  herein.  This  is  so, 
for  the  reason  that  the  second  count  was  bot- 
tomed solely  upon  the  alleged  act  of  de- 
fendant in  drawing  and  giving  to  said  Ed- 
wards the  identical  check  upon  the  Bank  of 
Chamois,  which  is  mentioned  and  described 
in  the  first  count  of  the  information. 

[3]  IIL  It  is  urged  in  the  motion  for  a 
new  trial  that  Instructions  1  and  2  are  bad. 
We  disallow  the  contention  as  to  Instruction 
2,  but  as  to  instruction  1  It  must  be  sustain- 
ed. This  instruction  is  clearly  drawn  un- 
der the  second,  or  dismissed,  count  of  the 
Information,  that,  to  wit,  which  is  bottomed 
upon  section  4765  of  our  statutes,  as  amend- 
ed in  1913.  Laws  1913,  p.  222.  Said  instruc- 
tion would,  we  apprehend,  be  good  if  this 
prosecution  were  under  the  latter  section ; 
but  it  Is  bad  under  the  specific  charge  here. 

[4,  J]  The  vice  Of  this  Instruction  is  (the 
prosecution  being  bottomed  on  section  4505), 
that  It  does  not  require  the  jury  to  find  that 
Edwards  was  In  fact  deceived  by  the  false 
pretenses  made  by  defendant  State  v. 
Keyes,  196  Mo.  loc.  clt.  145,  98  S.  W.  801,  6 
L.  B.  A.  (N.  S.)  869,  7  Ann.  Cas.  23.  Neither 
did  any  other  instruction  in  the  case  require 
such  finding,  although  the  law  is  fairly  well 
settled  that  the  information  must  charge, 
and  well  settled  that  the  proof  must  show" 
(State  v.  Dines,  206  Mo.  640,  lOS  S.  W.  722; 
State  V.  Evers,  49  Mo.  642 ;  State  v.  Bohle, 
182  Ma  66,  81  S.  W.  17B>i  that  he  who  is 
said  to  be  deceived  was  in  fact  deceived; 
that  ts.'that  he  did  not  part  with  his  prop- 
erty with  his  eyes  open,  knowing. in  fact 
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that  defendant  was  not  a  merchant  ta  Cha- 
mois, and  knowing  In  fact  that  defendant  had 
no  money  In  the  Bank  of  Chamois  (State  t. 
Bohje,  182  Mo.  68,  81  S.  W.  179).  If  Edwards 
knew  at  the  time  the  falsity  of  defendant's 
pretenses,  there  Is  no  crime  committed  under 
section  4565  [State  v.  Bohle,  supra],  whatever 
might,  In  such  case,  be  the  effect  of  defend- 
ant's acts  coupled  with  Edward's  knowledge. 
If  he  were  prosecuted  under  section  4765. 
The  omission  to  require  the  Jury  to  find  that 
Edwards  relied  on,  and  was  deceived  by,  the 
false  pretenses  of  defendant  was  peculiarly 
hurtful  here,  because  the  sole  defense  urged 
upon  this  phase  of  alleged  false  representa- 
tion (and  the  other  phase  is  not  even  refer- 
red to  In  the  instructions)  was  that  defend- 
ant gave  the  check  to  Edwards  knowing, 
and  so  informing  Edtoardt  that  he  had  no 
funds  In  the  Bank  of  Chamois,  but  upon  the 
promise  to  Edwards  that  the  money  would 
be  In  said  bank  by  the  time  the  check  reach- 
ed there  for  payment  If  these  facts  so  urg- 
ed in  his  defense  by  defendant  had  been 
true,  it  is  obTiouB  that  no  conviction  could 
stand  under  said  section  4566,  for  the  effect 
of  such  an  agreement  to  have  the  money  in 
the  bank  to  pay  the  check  on  a  future  day 
would  be  to  make  of  the  alleged  pretense  but 
a  mere  promise,  and  so  remove  it  from  the 
category  of  crimes.  Kelley's  Crlm.  IJaw  and 
Proc.  603. 

It  is  true  that  at  the  request  of  defendant 
an  instruction  was  given  (seemingly  written 
by  defendant's  learned  counsel)  which  deals 
specifically  with  this  phase  of  the  defense. 
This  instmetion  read  as  follows: 

"The  court  Instructs  the  jury  that  if  you  be- 
lieve from  the  evidence  that  at  the  tiine  the 
check  mentioned  in  evidence  was  given,  the  de- 
fendant told  the  prosecuting  witness,  Edwards, 
that  the  money  was  not  then  in  the  bank  on 
which  cheek  was  drawn,  but  that  it  would  be 
there  by  the  time  check  arrived,  and  that  tvch 
promite  looi  made  in  good  faith,  then  yon  will 
find  the  defendant  not  guilty." 

If  the  latter  instruction  had  been  good, 
it  might  have  cured  the  evil  in  Instruction  1 
here  under  discussion.  But  the  Instruction 
last  above  set  forth  was  bad  in  this  case, 
for  that  it  contained  the  words  italicized  by 
us.  In  a  prosecution  under  tection  i56S  for 
obtaining  money,  goods,  chattels,  property, 
or  credit  by  alleged  false  pretenses,  the  mo- 
ment such  alleged  false  pretenses  are  shown 
to  be  naked  future  promitci,  the  prosecution 
ine\'ltably  and  instantly  fails.  State  v.  Ev- 
ers,  49  Mo.  542;  State  v.  Vorback,  66  Mow 
168;  State  t.  DeLay,  93  Mo.  98.  6  S.  W. 
607;  State  t.  Petty,  119  Mo.  425,  24  S.  W. 
1010;  State  ▼.  Krouse,  171  Mo.  App.  424,  156 
S.  W.  727.  So  it  could  make  no  difference 
here  whether  the  defendant  was  or  was  not 
exercising  good  faith  in  making  the  promise 
he  c««tend8  he  made  to  Edwards.  If  he 
made  this  check  under  the  circumstances  be 
says  he  did,  he  cannot  be  guilty  of  obtain- 
ing mules  under  false  pretenses,  for  ^tber 


one  or  both  reasons  forecast  atx>ve:  (1)  Ed- 
wards was  not  deceived  (on  this,  ttte  onlj 
phase  of  false  pretenses  on  which  the  case 
went  to  the  Jury),  and  (2)  the  alleged  false 
pretense  was  but  a  promise  l^  defendant  of 
a  thing  to  be  done  by  him  In  the  future. 

[6]  We  have  carefully  examined  other  mat- 
ters complained  of  by  defendant,  but  find  all 
such  to  fall  Into  either  the  category  of  things 
which  are  not  harmful,  or  such  as  will  not 
necessarily  happen  again  upon  the  next  trial 
In  passing  we  may  say  that  it  was  proper, 
as  showing  the  intent  of  defendant,  to  allow 
proof  by  the  state  of  other  checks  drawn 
by  defendant  on  this  same  bank,  shortly  be- 
fore and  shortly  after  the  date  of  the  offense 
here  charged  against  him,  which  checks  were 
to  defendant's  knowledge  refused  payment 
for  lack  of  funds.  But  In  such  case  the  Jury 
should  be  informed  by  an  apprc^riate  in- 
struction that  proof  of  such  other  recent  and 
similar  crimes  Is  admitted  for  the  sole  pur- 
pose of  showing  the  intent  of  defendant  In 
giving  the  check  herein  complained  of  (State 
v.  Wilson,  223  Mo.  156,  122  S.  W.  701),  and 
as  showing  defendant's  knowledge  of  the 
condition  of  his  alleged  bank  account. 

It  results  that  for  the  error  above  discuss- 
ed, this  case  must  be  reversed  and  remanded 
for  a  new  trlaL  Let  this  be  done.  All  con- 
cur. 


STATE  y.  WILUAMS.    (No.  1930&) 

(Supreme  Court  of  BUssouri,  Division  No.  2, 

Feb.  16, 1916.) 

1.  RoBBBBY    «=»11  —  Offenses  —  Statutobt 
PROVISIONS— "Robbery  in  Fibst  Deobee." 

Rev.  St.  1009,  I  4630,  providing  that  one 
feloniously  taldng  the  property  of  anther  on  his 
person  or  in  his  presence  and  against  his  will, 
by  violence  or  by  putting  him  in  fear  of  imme- 
diate injury,  shall  be  guilty  of  "robbery  in  the 
first  degree,''  defines  but  one  offense,  which  may 
be  committed  by  either  of  the  two  methods  des- 
ignated, or  by  both  at  the  same  time. 

[Ed.  Note.— For  other  cases,  see  Bobbery, 
Cent  Dig.  I  11 ;    Dee.  Dig.  «=s>ll. 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Robbery  in  First  Degree.] 

2.  iNDIOTiaRT    AND    lNrOBlCA.IION    «=>125  — 
DXTFUCITY— InCONBISIKNI  AXXEOAnONB. 

An  information  charging  robbery  in  the  fiiat 
degree,  as  defined  by  Rev.  St  1909,  |  4530,  is 
not  duplidtous  because  it  charges  that  the  of- 
fense was  perpetrated  by  both  methods  designat- 
ed in  the  statute.  If  the  conjunctive  "and"  in  die 
information  takes  the  place  of  the  disjunctive 
"or"  in  the  statute,  as  both  methods  may  be 
pursued  at  one  time. 

[Ed.  Note. — For  other  eases,  see  Indictment 
and  Information,  Cent  Dig.  U  834-400;  Dec. 
Dig.  «=3l25.] 

3.  Cbiibsai.  Law  «=9S66  —  Btiouiob  —  Res 
Qrstm. 

In  a  prosecution  for  robbery,  testimony  of 
the  station  agent  that  upon  regaining  conscious- 
ness, after  b^ng  shot  through  a  window  of  the 
waiting  room,  he  heard  some  one  working  at  the 
money  drawer  la  the  ticket  office,  which  he  was 
able  to  do  from  his  position  on  the  floor  thron{;h 
the  open  ticket  window  between  the  two  rooms, 
and  that  when  the  noiae  ceased  he  heard  some 


^3For  otbar  casM  see  sun*  topic  and  KBT-mTUBSR  in  all  Kay-Numbered  Dlsesta  and  I&duea 


Digitized  by 


Google 


Ho.) 


STATE  V.  WILLIAMS 


809 


one  -walk  from  the  ticket  office  to  the  door  of 
the  waiting  room,  and  that  a  man,  afterwards 
identified  as  defendant,  walked  into  the  room, 
was  admissible  as  part  of  the  res  gestae,  since 
the  events  related  occurred  contemporaneously 
with  the  robbery  and  constitnted  one  transac- 
tion. 

[Ed.  Note.--For  other  cases,  see  Oriminal 
Law,  Cent  IMg.  U  806.  811,  814,  810,  820; 
Dec.  Dig.  «=>3ee.] 

4.  Ckiminal  Law  «=3e9— Evidbncb— Otheb 

Offenses. 

In  a  j[>ro8eciition  for  robbery  in  the  first  de- 
cree, teatim<niy  of  a  witaiees  that  clothing  worn 
By  the  defendant  when  arrested  was  the  proper- 
ty of  the  witness,  and  bad  been  stolen  from 
mm  on  the  night  ot  the  robbery,  was  admissible 
as  tending  to  establish  the  defendant's  presence 
in  the  vicinity  of  the  crime,  although  it  showed 
the  defendant  guilty  of  another  offense. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {S  822-824;  Dec.  Dig.  «=»869.] 

6.  RoBBEBT  €=»17— Indictment  ob  Informa- 
tion— OWNXBSHIP  AND  POBSESSIOir  OF  PBO]?- 


In  a  prosecution  for  robbery,  where  the 
charge  and  evidence  showed  that  a  pierson  named 
in  the  information  was  in  actual  possession  of 
the  money,  it  was  sufficient ;  it  not  being  neces- 
(Hiry  to  show  who  was  the  actual  owner  of  the 
money  the  defendant  was  taking. 

[EM.  Note.— For  other  cases,  see  Bobbery, 
C3ent.  Dig.  H  16-28,  26;   Dec.  Dig.  «=»17.] 

6.  Robbbbt  «=»&— "In  thb  Pbesbnok  of." 

In  a  prosecution  for  robbery,  where  money 
was  taken  from  a  ticket  office,  it  was  done  "in 
the  presence  of  the  station  agent,  who  had  been 
shot  and  was  lying  on  the  floor  of  the  waiting 
room,  and  could  hear  the  noise  through  the  open 
ticket  window,  which  connected  the  two  rooms. 
[£^.  Note.— For  other  cases,  see  Robbery, 
Cent  Dig.  f  0;    Dec.  Dig.  i8=»9.] 

Appeal  from  Circuit  Court,  Carroll  Coun- 
ty ;  Frank  P.  Divelblss,  Judge. 

Charley  Williams  was  c<HiTlcted  of  rob- 
bery in  the  first  degree,  and  be  appeals.  Af- 
firmed. 

Guy  Whlteman,  of  Norbome,  and  Sam 
Withers,  of  Carrollton,  for  appellant.  John 
T.  Barker,  Att7.  Oen.,  and  Lee  B.  Ewlng, 
Asst  Atty.  Oen.,  for  the  State. 

WALKER,  J.  Under  an  Informatlcxi 
cbarging  robbery  in  the  first  degree,  alleged 
to  have  been  committed  in  Carroll  county, 
defendant  was  tried  and  convicted ;  bis  pun- 
lahment  being  assessed  at  Imprisonment  in 
the  penitentiary  for  a  term  of  60  yeaia 
From  tbls  Judgment  be  i^ppeals. 

Jacob  Auer,  the  night  operator  and  agent 
tor  the  Wabash  Railroad  Company  at  Car- 
rollton, at  about  4  o'clock  on  the  morning  of 
December  10,  1914,  went  from  the  ticket  of- 
fice around  into  the  ladies'  waiting  io<Ha, 
tbere  being  no  door  connecting  tbe  two,  to 
put  some  coal  on  the  fire.  While  standing 
pouring  ooal  into  the  stove,  be  was  shot 
tbrougb  a  window  by  some  one  on  tbe  (nit- 
Bide  of  Ute  waiting  room.  He  fell  to  the 
floor  unconsdoos,  and  so  remained  fw  a 
few  minutes.  Wben  be  regained  consdoua- 
ness,  he  found  that  be  Wis  partially  paralyv 
ed  and  unable  to  arise.    He  beard  some  one 


endeavming  to  open  the  caA  drawer  in  the 
ticket  office.  If  an  attempt  was  made  to 
open  this  drawer  without  knowing  tbe  com- 
bination, a  bell  would  ring,  nils  ringing 
kept  np  for  some  little  time,  when  it  ceased, 
and  Auer  heard  some  one  walking  along  tbe 
platform  towards  the  ladles'  waiting  room 
where  he  was  lying.  The  door  was  opened 
and  a  negro  man  came  in.  He  was  dressed 
in  a  long,  light-colored  raincoat,  and  had  on 
a  light  checked  cap.  The  waiting  room  was 
lighted  by  riectrlc  lights,  which  enabled  Auer 
to  see  the  negro's  featares  and  note  bis  cloth- 
ing. Upon  tbe  trial  Auer  identified  the  ac- 
cused, and  also  the  raincoat  and  cap  worn  by 
him  at  the  time  of  his  arrest,  as  being  like 
those  worn  by  the  negro  who  came  into  tbe 
waiting  room,  ^e  cash  drawer,  which  bad 
contained  about  $11,  was  found  broken  open 
and  the  money  taken  therefrom.  The  store 
poker,  which  belonged  to  the  stove  in  tbe 
ticket  office,  was  bent  and  lying  upon  a  lit- 
tle shelf  Just  above  tbe  money  drawer. 

From  Carrollton  to  Kansas  City  the 
Wabash  trains  run  over  the  track  of  tbe 
Santa  F6  Railway  Company.  Early  in  the 
morning  of  December  10th  a  Wabash  train 
en  route  to  Kansas  City  arrived  at  Lexing- 
ton Junction,  a  station  on  tbe  line  of  rail- 
way between  Oarrollton  and  Kansas  City 
and  about  26  miles  from  tbe  former  place 
As  this  train  stopped,  tbe  station  agent  of 
tbe  railway  company  saw  a  negro  man  Jump 
from  the  blind  end  of  the  baggage  car.  The 
agent,  having  heard  of  tbe  robbery  by  wire, 
baited  the  negro  and  arrested  him.  At  tbe 
time  of  Ids  arrest  he  had  on  a  light  ratu- 
coat,  a  light  checked  cap,  a  sweater,  and  a 
pair  of  new  shoes.  He  also  had  in  a  pocket 
of  the  sweater  a  slip  of  paper  containing  a 
memorandum.  A  secondhand  dealer  in  mer- 
chandise at  Carrollton,  named  Thomas,  iden- 
tlfled  tbe  raincoat,  cap,  sweater,  and  shoes 
as  having  been  taken  from  his.  store  on  tbe 
oigbt  of  tbe  robbery.  The  slip  of  paper  con- 
taining tbe  memorandum  found  in  the 
sweater  pocket  of  tbe  accused  was  identified 
by  Tbomas  as  a  memorandum  made  by  him 
at  the  time  be  purchased  the  garment  in 
question,  wliiCb  be  bad  put  in  tbe  pocket 
About  9  o'clock  on  tbe  morning  of  Decem- 
ber 10,  1914,  a  shotgun  was  found  bidden 
near  tbe  approach  to  tbe  scales  of  tbe  stock 
pens,  not  far  from  ttie  Wabash  depot  at.  Car- 
rollton, and  several  loaded  shells  and  a 
recently  exploded  sbeU  were  found  near  the 
gon.  The  shotgun  was  also  identified  by  tbe 
witness  Thomas  as  having  belonged  to  him 
and  that  same  bad  been  stolen  from  bis  store 
tbe  night  of  the  robbery.  Tbe  shot  in  tbe 
loaded  shells  were  of  tbe  same  size  as  those 
taken  out  of  tbe  body  of  Auer.  The  defend- 
ant made  no  statement  before,  nor  did  he 
testify  at,  tbe  trial. 

£1,2]  I.  Infomittion. — ^The  information  Is 
based   upon   section   4630,   R.    S.    1909.     It 
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charges  that  the  defeadant  took  the  money 
therein  stated,  the  same  being  the  property 
of  said  Jacob  Auer,  from  his  person,  lu  his 
presence,  and  against  his  will,  by  force  and 
violence  to  his  person.  While  this  charges 
both  of  the  methods  designated  in  the  stat- 
ute in  defining  the  offense,  It  Is,  as  we  held 
in  SUte  V.  Flynn,  258  Mo.  211,  167  S.  W. 
516,  not  duplidtoua,  because  both  methods 
may  be  pursued  at  the  same  time  by  the  of- 
fender. The  ruling  In  the  Flynn  Case^  fol- 
lowing that  in  State  ▼.  Calvert,  209  Mo.  loc 
dt.  286,  107  S.  W.  1078,  Is  In  accord  with  the 
well-established  doctrine  of  the  criminal  law 
(1  Blsh.  N.  Cr.  L.  Pro.  {  586)  that: 

"If  a  statute  makes  criminal  the  doin^  of  this 
or  that,  mentioning  several  things  disjunctive- 
ly, there  is  but  one  offense,  which  may  be  com- 
mitted in  different  ways ;  and  in  most  instances 
all  may  be  charged  in  a  single  count.  But  the 
conjunctive  'and'  must  ordinarily  in  the  indict- 
ment take  the  place  of  'or'  in  tne  statute,  else 
it  will  be  iU,  as  being  uncertain,  and  the  proof 
of  the  offense  in  any  one  of  the  ways  will  sns- 
tain  the  allegation." 

In  the  case  at  bar  the  conjunctive  was 
used  Instead  of  the  disjunctive  as  employed 
In  the  statute,  and  hence  the  rule  was  fully 
complied  with. 

[3,  4]  II.  RuUtiffs  on  Evidence. — ^Brror  was 
ntft  committed  in  the  admission  ot  evidence 
as  to  the  taking  of  the  money  from  the  cash 
drawer  In  the  Wabash  depot.  Auer,  the 
agent,  stated  that  upon  regaUiing  conscious- 
ness after  he  was  shot  he  heard  some  one 
working  at  the  money  drawer  In  the  ticket 
oflSce.  While  there  was  no  ^oor  between  the 
ticket  ofiSce  and  the  waiting  room,  there  was 
an  open  window  between  these  rooms 
through  which  tickets  were  sold,  and  Auer, 
while  lying  on  the  floor  but  a  few  feet  away, 
heard  the  efforts  being  made  to  open  the 
drawer.  When  the  noise  ceased  he  heard 
some  one  walking  from  the  ticket  office  to- 
wards the  door  of  the  waiting  room,  and 
Immediately  a  negro  man  stepped  into  the 
room  where  Auer  lay.  The  defendant  was 
subsequently  identified  as  this  man.  The 
negro  took  one  or  two  steps  Into  the  room, 
and  then  turned  and  fled.  These  events,  as 
testified  to  by  the  witness,  occurred  con- 
temporaneously with  the  robbery,  constitute 
one  transaction,  and  are  therefore  a  part  of 
the  res  gestae,  and  admissible  in  evidence. 
State  V.  Cox,  250  Mo.  loc.  dt.  378,  157  8.  W. 
308;-  State  v.  Baker,  209  Mo.  loc.  dt  450, 
108  8.  W.  6.  The  testimony  of  the  witness 
Thomas,  the  secondhand  dealer,  that  the 
cap,  coat,  sweater,  and  shoes  worn  by  the 
defendant  when  arrested  were  the  witness' 
property  and  had  been  stolen  from  him  the 
night  of  the  robbery,  was  not  Inadmissible. 
When  considered  with  other  facts  and  cir- 
cumstances In  the  case,  it  constitutes  evi- 
dence to  show  the  presence  of  the  defendant 
at  or  near  the  scene  of  the  robbery  a  short 
■time  before  its  commission,  and  thus  tended 
to  establish  the  Identity  of  the  defendant. 
State  V.  Gordon,  253  Mp.  loc.  clt.  516,  161 


S.  W.  721.    The  rale  that  the  testtmony  of 
other  offenses  is  not  admissible  In  a  proaeca- 
tlon  for  a  particular  crime  is  not  without  its 
exceptions.     One  of  these  is  that  testimony 
of  this  character,  when  taken  in  connection 
with  other  facts  proven  in  a  case,  may  afford 
a  strong  dtcumstance  tending  to  show  the 
guilt  of  the  defendant    State  v.  Sassman, 
214  Mo.  loc.  dt  731,  114  S.  W.  590.     The 
witness  Auer  saw  the  defendant  immediately 
after  the  robbery,  and  subseQuently  Identified 
him,  at  which  times  he  was  dothed  In  the 
apparel  the  witness  Thomas  states  was  stolen 
from    blm.     When   arrested    at   Lexington 
Junction  a  short  time  after  the  r<Abery,  he 
was  wearing  these  clothes.    The  relevancy, 
therefore,  of  Thomas'  testimony,  in  view  of 
these  facts,  is  beyond  question,  although  it 
did  tend  to  establish  a  different  offense  than 
that  for  which  the  defendant  was  on  trial. 

[J]  III.  /n«tr««tion«.— The  InstrucUwns 
given  on  bdialf  of  the  state  and  the  defend- 
ant cover  every  phase  of  the  case  under  the 
testimony.  One  of  these  complained  of  is 
to  the  effect  tliat  If  the  money  taken  actually 
belonged  to  the  railroad  company,  yet  If  the 
jury  found  and  believed  that  Jacob  Auer  was 
an  employ^  of  the  company,  and  that  the 
money  was  in  his  possession  and  charge, 
then,  as  against  the  defendant  Auer  was 
the  owner  of  the  money.  We  held.  In  State 
v.  Carroll,  214  Mo.  loc.  clt  400,  113  S.  W. 
1051,  21  L.  R.  A.  (N.  8.)  811,  that  It  la  not 
necessary  In  a  robbery  case  that  the  informa- 
tion charge,  or  the  evidence  show,  who  was 
the  actual  owner  of  the  money  the  dtfendant 
was  charged  with  taking;  that  if  it  was 
charged,  and  the  evidence  showed,  as  in  the 
case  at  bar,  that  a  person  named  in  the  In- 
formation was  in  the  actual  possession  of  the 
money,  it  was  sufficient  to  sustain  the  diarge. 

[6]  Another  Instruction  complained  of  de- 
fined the  words  "in  the  presence  of,"  as  used 
In  the  statute.  This  instruction  told  the 
jury  that,  if  they  found  that  the  defendant 
committed  an  assault  upon  Jacob  Auer  and 
then  took  the  money  in  question  from  the 
ticket  office  of  the  Wabash  depot  while  the 
said  Auer  was  In  a  different  room,  the  money 
was  then  and  there  in  the  immediate  charge 
of  said  Auer,  within  the  meaning  of  the 
statute,  and  that  the  same  was  taken  in  bis 
presence.  This  was  not  error.  In  State  t. 
Kennedy,  154  Mo.  268,  65  S.  W.  293,  where 
the  defendants  had  fordbly  entered  an  ex- 
press car  and  by  violence  ejected  the  ex- 
press agent  and  then  cut  the  train  into  two 
parts  and  moved  a  portion  of  same  abont  a 
quarter  of  a  mile  away,  where  they  blew 
open  the  safe  and  rifled  its  contents,  we  hdd 
tills  to  be  robbery  in  the  presence  of  the  own- 
er within  the  meaning  of  the  statute.  The 
rulings  under  similar  statutes  In  other  juris- 
dictions are  to  a  like  effect.  Clements  v. 
State,  84  Qa.  660,  11  S.  B.  506,  20  Am.  St 
Rep.  386;  State  v.  Calhoun,  72  Iowa,  482,  31 
X.  W.  194,  2  Am.  St  Rep.  2S2.     . 


Digitized  by 


Google 


Mo.) 


STATE  ▼.  SPEARS 


811 


The  Instractloiia  asked  by  tiie  defendant 
and  refused  by  the  court  were  fully  covered 
by  InBtmctlons  given,  and  there  Is  therefore 
no  error  In  this  regard.  There  was  no  prej- 
udicial error,  which  has  been  properly  pre- 
served for  onr  consideration,  committed  In 
this  case. 

The  Judgment  of  the  trial  court  is  affirm- 
ed ;  and  it  is  so  ordered.    All  concnr. 


STATE  V.  SPEABS.    (No.  19290.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Feb.  16,  1916.) 

1.  Sbdtjoiior  «s»34— Statutb— Pbomisb. 

The  promise  of  marriage  contemplated  by 
the  seduction  statute  is  an  unconditional  prom- 
ise of  marriage,  and  ths  promise  of  marriage, 
conditioned  upon  the  sexual  act  resulting  in 
pregnancy,  is  not  sufficient. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent.  Dig.  U  58-60 ;  Dec.  Dig.  ®=»34.] 

2.  Seduction    €=46— Cobbobokation— Stat- 
ute. 

TJnder  Bev.  St  1909,  f  6285,  which  in  trials 
for  seduction  under  promise  of  marriage,  requires 
that  the  evidence  of  the  plaintiff  as  to  such 
promise  be  corroborated  to  the  same  extent  re- 
quired of  the  principal  witness  in  perjury,  the 
evidence  must  be  strongly  corroborative,  and, 
while  the  corroboration  need  not  be  shown  by  di- 
rect evidence  such  as  the  admission  of  the  de- 
fendant or  by  some  witness  other  than  the  plain- 
tiff who  may  have  heard  the  promise  made,  the 
drcnmstances  relied  upon  for  corroboration 
sbonld  be  such  as  are  peculiarly  characteristic 
of  the  relationship  usually  attending  an  engage- 
ment of  marriage. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent  Dig.  §i  83-86;   Dec.  Dig.  «=46.] 

3.  Seducjtion  «=>45 — Psomise  of  Mabbiaoe — 

SumOIBNCY     of     EVIDENCK  —  COBBOBOBA- 
TIOH. 

Evidence,  in  a  prosecution  for  seduction  un- 
der a  promise  of  marriage,  held  insufficient  to 
corroborate  the  evidence  of  the  alleged  promise 
of  marriage. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent  Dig.  {f  80-82;    Dec.  Dig.  «s>45.] 

Appeal  from  Circuit  Court,  Stone  County; 
C.  H.  Sliinker,  Judge. 

Charles  Spears  was  convicted  of  seduction 
under  a  promise  of  marriage,  and  he  ap- 
peals.   Reversed,  and  defendant  discharged. 

Upon  an  information  charging  htm  with 
seduction  under  a  promise  of  marriage,  de- 
fendant was  tried  in  the  circuit  court  of 
Stone  county,  found  guilty  and  his  punish- 
ment assessed  at  2  years  and  6  mouths  In 
tbe  penitentiary.  Defendant  has  duly  per- 
fected an  appeaL 

The  evidence  upon  the  part  of  the  state 
tends  to  establish  the  following  facts:  The 
alleged  seduction  occurred  in  April,  1914. 
At  that  time,  the  prosecutrix,  an  unmarried 
girl,  about  19  years  old,  resided  with  her 
parents  on  a  farm  in  Stone  county.  The 
defendant,  30  years  old,  had  been  married 
previously,  but  at  that  time  was  single  and 
lived  at  the  home  of  his  father,  on  a  farm, 
presumably  In  the  same  neighborhood. 


Prosecutrix  testified  that  tbe  courtship 
began  In  April,  1913,  at  which  time  defendant 
escorted  her  to  church  at  Walnut  Grove.  De- 
fendant continued  to  keep  company  with  her 
until  September,  1914.  On  Febwary  3,  1914, 
he  gave  her  a  lace  collar  and  cutf  set  for 
her  birthday,  and  on  July  4,  1914,  gave  her 
a  ring  and  a  locket  Tbe  locket  bore  her 
initials.  She  stated  that  In  March,  1914, 
they  became  engaged  to  be  married  and  that, 
two  weeks  later,  she  yielded  to  defendant's 
request  to  have  Intercourse  with  her,  because 
of  the  marriage  engagement  existing  between 
them.  She  states  that  this  was  the  only  time 
they  Indulged  in  sexual  intercourse.  The 
marriage  date  was  not  fixed  when  the  en- 
gagement was  first  made,  but  later  was  set 
for  August  9th,  but  later  the  date  was  chang- 
ed to  October,  on  account  of  her  brother's 
marriage  occurring  In  August  She  never 
kept  company  with  any  other  man  during 
this  time.  On  January  8, 1915,  she  gave  birth 
to  twins. 

Some  time  after  August,  1914,  prosecutrix 
went  to  live  with  her  brother  Curtis.  De- 
fendant had  ceased  paying  attention  to  pros- 
ecutrix at  this  time.  However,  In  November, 
1914,  prosecutrix  says  he  came  to  see  her 
and  tried  to  i>er8uade  her  to  go  to  Spring- 
field and  have  an  abortion  performed,  and 
promised  to  pay  all  the  expenses.  Prosecu- 
trix refused  to  consent  to  this.  She  further 
testified  that  defendant  called  to  see  her 
again,  in  December,  1914,  and,  on  that  oc- 
casion, she  reminded  him  of  his  promise  to 
marry  her,  but  defendant  stated  that  he 
was  not  financially  able  to  marry  her  and  did 
not  desire  to  marry  her.  Some  little  corrie- 
spondence  was  exchanged  between  the  prose- 
cutrix and  the  defendant  during  the  court- 
ship. Some  of  the  correspondence  was  subse- 
quent to  the  engagement  Upon  cross-ex- 
amination, prosecutrix  admitted  that  there 
was  nothing  in  any  of  the  letters  about  the 
subject  of  marriage.  She  also  admitted  that, 
at  the  time  she  was  seduced,  defendant  told 
her  that  If  she  "got  in  a  family  way,"  he 
would  marry  her,  but  she  states  that  she 
consented  to  tbe  Intercourse  because  of  the 
existing  engagement  rather  than  upon  the 
conditional  promise. 

The  mother  of  prosecutrix  testified  that,  at 
the  beginning  of  April,  1913,  the  defendant 
came  to  see  prosecutrix  "every  once  In  a 
while,"  and  that  he  generally  came  on  Sun- 
day "every  little  while,"  and  that  prosecutrix 
never  kept  company  with  anybody  but  the 
defendant 

The  father  of  prosecutrix  testified  that  de- 
fendant and  prosecutrix  were  together  every 
two  or  three  weeks ;  that  he  sometimes  came 
to  see  prosecutrix  on  Sundays,  and  when 
there  was  a  part?  he  would  come  to  see  her 
through  the  week;  and  that  prosecutrix 
never  kept  company  with  any  one  in  her  life 
except  the  defendant     The  father  further 
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testlfled  tbKt  when  anything  was  going  on 
In  the  neighborhood,  the  defendant  and  pros- 
ecutrix and  the  son  of  the  prosecutrix's  fa- 
ther and  the  cousin  of  defendant  usually 
went  togethe^. 

Mrs.  Curtis  Hayes  testlfled:  That  she  was 
the  wife  of  the  brother  of  prosecutrix  and 
was  a  cousin  of  the  defendant;  that  prior 
to  her  marriage  in  August,  1914,  she  resided 
at  the  home  of  defendant.  That  ofttlmes 
Curtis  Hayes  (whom  she  afterwards  mar- 
ried), the  brother  of  prosecutrix,  would  bring 
prosecutrix  over  to  defendant's  home,  and 
from  there  they  would  go  to  picnics  and  to 
church,  the  defendant  going  with  prosecutrix 
and  Curtis  Hayes  going  with  the  witness. 
That,  at  other  times,  when  they  were  going 
to  any  function  held  beyond  the  home  of 
prosecutrix,  defendant  would  take  the  wit- 
ness OTer  to  the  home  of  prosecutrix,  wliere 
the  two  couples  would  pair  off  and  go  from 
there.  This  was  the  usual  way  that  they 
went  to  places,  and  they  very  often  went 
to  church,  picnics,  and  parties  In  this  way. 
That  the  parents  of  prosecutrix  gave  her  a 
birthday  party  In  February, .  1014,  and  at 
that  time  the  defendant  gave  prosecutrix  a 
set  of  lace  collar  and  cuffs.  She  further 
testified  that  the  prosecutrix  had  a  ring 
which  the  defendant  bad  worn,  and  that  de- 
fendant gave  prosecutrix  a  locket,  with  her 
Initials  on  it,  on  July  4,  1914;  that  during 
this  time  neither  prosecutrix  nor  defendant 
went  with  any  one  else. 

A.  railroad  brakeman  testlfled  to  a  con- 
versation which  he  had  with  the  defendant 
while  riding  on  a  train,  about  the  time  It 
became  publicly  known  that  the  prosecutrix 
was  pregnant  The  brakeman  became  en- 
gaged In  conversation  with  defendant  and. 
upon  learning  his  name,  said  to  him:  "Are 
you  the  gentleman  who  got  in  bad  with  Mr. 
Hayes'  girl?"  The  defendant  said,  "Yes, 
sir;  I  hear  something  of  it.  I  don't  know 
what  there  is  to  it."  Witness  then  said, 
"Are  you  going  home?  And  defendant  re- 
plied, "No,  I  am  going  to  Clever." 

The  state  proved  by  three  witnesses  that 
the  reputation  of  the  prosecutrix  for  virtue 
and  chastity  was  good  in  that  community 
prior  to  this  occurrence. 

The  evidence  upon  the  part  of  defendant 
was  substantially  as  follows:  Defendant,  tes- 
tifying In  his  own  behalf,  stated  that  he  had 
known  prosecutrix  for  several  years,  and 
In  the  spring  of  1913  he  escorted  her  from  his 
father's  home  to  Walnut  Grove  church ;  that 
he  was  not  with  her  again  nntll  July  4, 1913, 
at  a  picnic.  He  saw  her  again  that  fall,  at 
a  neighbor's,  but  did  not  go  with  her  again 
until  about  the  first  of  the  year,  1914,  at 
which  time  prosecutrix  and  her  brother  came 
over  to  defendant's  home.  The  brother  of 
prosecutrix  and  the  cousin  of  defendant  were 
occupying  the  front  parlor  and  defendant 
and  prosecutrix  the  room  adjoining.  At 
the  suggestion  of  defendant,  he  and  the  pros- 
ecntrtx  went  upstairs  and  there  engaged  in 


sexual  intercourse.  That  aerend  times,  there- 
after, when  occasion  presented  itself,  be  and 
the  prosecutrix  engaged  in  acta  of  sexual 
intercourse.  In  May  or  June,  1914,  prose- 
cutrix told  defendant  that  she  was  pregnant 
Defendant  told  her  that  he  did  not  beliefre 
it,  bat,  if  it  were  so,  she  should  not  worry, 
and  that  be  would  do  the  right  thing.  Up- 
on cross-examination  he  said  that  be  meant 
by  that  that  he  would  marry  her,  and  sup- 
posed that  she  so  understood  it  The  sub- 
ject was  not  discussed  by  them  again  until 
December  of  that  year,  at  whldi  time  de- 
fendant told  prosecutrix  that  he  would  not 
marry  her  because  he  had  learned  that  his 
nephew,  Albert  Spears,  had  copulated  with 
her.  He  denied  that  they  were  ever  engaged 
to  be  married,  or  that  he  had  ever  said  any- 
thing to  her  indicating  that  be  Intended  to 
marry  her  until  June,  1914,  when  she  told 
him  that  she  was  pregnant  He  denied  that 
he  suggested  an  abortion,  and  admitted  that 
he  gave  her  the  ring  and  locket 

Efton  Eaton,  a  relative  of  the  defendant, 
testified  that  one  night,  as  he  and  a  lady 
companion  were  coming  from  diurch  at  Wal- 
nut Urove,  they  came  upon  prosecutrix  and 
Albert  Spears,  lying  by  the  roadside.  Aa 
witness  and  his  companion  approached,  pros- 
ecutrix and  her  escort  arose  and  went  down 
the  road  ahead  of  them. 

GUly  Houser  was  put  upon  the  stand  by 
the  defendant  and  upon  being  asked  if  he 
did  not  have  sexual  intercourse  with  the 
prosecutrix,  at  the  Crane  picnic,  in  August 
1913,  refused  to  answer,  saying: 

"To  answer  this  queaticm  in  the  way  I  would 
have  to  answer  it  would  be  pleading  myself 
guilty  to  something  I  rather  not  do." 

The  court  ordered  him  to  answer  the  ques- 
tion and,  upon  his  refusal,  the  sheriff  was 
ordered  to  take  charge  of  the  witness. 

William  B.  lAugley,  a  cousin,  of  the  de- 
fendant, testified  that  in  the  spring  of  1913, 
while  prosecutrix  was  on  her  way  to  school 
one  morning,  he  saw  her  meet  Carroll  Spears 
(who  was  then  the  husband  of  the  witness' 
sister).  When  prosecutrix  met  Carroll 
Si)ears,  Spears  took  prosecutrix  by  the  arm, 
and  they  crossed  through  a  wire  fence  and 
over  on  to  the  north  side  of  the  road,  through 
some  brush,  and  to  an  open  place  where 
there  had  been  a  sChoolhouse  and  in  plain 
view  of  the  witness.  There  prosecutrix  and 
her  escort  engaged  In  sexual  intercourse. 

Albert  Spears,  a  cousin  of  the  defendant, 
testified  that  a  short  time  before  he  was  mai^ 
ried,  he  met  prosecutrix  at  a  picnic  at  Hur- 
ley, and  that  he  and  prosecutrix  left  the  pic- 
nic grounds  ahd  sought  a  secluded  place 
where  they  Indulged  in  sexual  intercourse, 
and,  upon  returning,  they  passed  a  man  by 
the  name  of  Mart  Cox.  Cox  was  called  as 
a  witness,  and  corroborated  the  witness 
Spears  as  to  seeing  them  there  by  the  road- 
side on  the  day  of  the  picnic.  Albert  Spears 
further  testified  that  he  had  sexual  inters 
course  with  the  prosecutrix  returning  frona 
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drarcb  at  Walnut  Grove.  (This  waa  the 
same  Isddent  testified  to  by  tbe  witness  Ef- 
ton  Baton.) 

In  rebuttal,  tbe  state  produced  a  witness 
who  testified  that,  three  or  four  weeks  be- 
fore the  trial  was  had,  he  had  a  conversa- 
tion with  witness  W.  B.  Langley  concerning 
the  trial  and,  at  that  time,  Langley  said, 
"It  would  not  do  to  let  them  send  the  boy 
to  the  pen." 

Mr.  Robinson,  who  taught  the  school 
known  as  "Cedar  Hill"  In  the  winter  of  1912 
and  191S  (being  the  school  attended  by  the 
prosecutrix  at  the  time  witness  Langley 
claimed  to  have  witnessed  the  sexual  act  be- 
tween prosecutrix  and  Carroll  Spears),  tes- 
tified that  prosecutrix  and  her  sister  Mary 
generally  came  to  school  together,  or,  at  least. 
In  sight  of  each  other  and  while  the  witness 
would  not  swear  that  the  prosecutrix  bad 
never  been  tardy  when  her  sister  and  broth- 
ers had  not  also  been  tardy,  yet  he  did  not 
]%member  of  any  such  occasion. 

I.  V.  McPher8<Hi,  of  Aurora,  and  Barbour 
ft  McDavid,  of  Springfield,  for  appeUant 
John  T.  Barker,  Atty.  Qen.,  and  W.  T.  Ruth- 
erford, Ajsst.  Atty.  Oen.,  for  the  State. 

WILLIAMS,  O.  (after  stating  the  facts  aa 
above).  L  A]n)dlant  contends  that  the  court 
erred  In  overruling  hla  demurrer  to  the  evi- 
dence. In  support  of  this  contention,  it  Is 
Insisted:  First,  that  the  promise  of  marriage, 
U  any,  was  but  a  conditional  one,  &  g.,  condi- 
tlcnal  upon  iHrosecntrix  becoming  pregnant; 
and  second,  that  there  was  no  sufiSdent  evi- 
dence of  ooROboration  as  to  the  promise  of 
marriage. 

[1]  GoQcemlng  the  first  point,  it  may  be 
stated  that  the  promise  of  marriage,  contem- 
plated by  the  seduction  statute,  is  an  uncondi- 
tional promise  of  marriage.  State  v.  Howard, 
261  Mo.  886,  loe.  dt.  883,  176  S.  S.  68.  A 
promise  of  marriage,  conditioned  upon  the 
sexual  act  resulting  In  pregnancy.  Is  not  suf- 
ficient State  V.  Thomas,  281  Mo.  41,  loc.  dt 
47, 132  8.  W.  226.  In  tbe  case  at  bar,  the  evi- 
dence shows  that  prosecutrix,  upon  her  exam- 
ination In  chief,  stated  that  she  submitted 
to  defendant  because  they  were  engaged  to 
be  married  and  the  promise  of  marriage  had 
been  made  about  two  we^s  prior  to  the  date 
of  the  seduction.  It  Is  true  that  upon  cross- 
examlnatlcn,  she  did  state  that  just  prior  to 
fbe  submission  defendant  told  her  that  If  she 
became  pregnant  he  would  marry  her,  but 
njMn  being  asked  If  she  consented  because  he 
promised  to  marry  her  If  she  became  preg- 
nant, stated,  "If  we  hadn't  been  already  en- 
gaged, I  would  not"  We  think,  therefore, 
ber  testimony  (if  suffldently  corroborated) 
was  su£Bdent  to  submit  to  the  Jury  the  ques- 
tion as  to  whether  or  not  her  seduction  re- 
anilted  from  an  unconditional  promise  of  mar- 
riage. 

[I,  S]  Was  there  suffldent  corroboration  of 
tbe  prosecutrix  as  to  the  prbmlse  of  mar- 


riage, as  required  by  section  5236,  B.  S.  1909? 
This  Is  the  most  important  question  present- 
ed upon  this  appeal.  The  statute  requires 
that  the  evidence  of  the  prosecutrix — 

"as  to  such  promise  must  be  corroborated  to  the 
same  extent  required  of  the  prindpal  witness 
in  perjury." 

In  the  recent  case  of  State  v.  Bruton,  263 
Mo.  861,  loc.  dt  870, 161  S.  W.  761,  754,  Par- 
is, J.,  speaking  for  the  court,  said: 

"The  rule  as  to  the  8u£Bdency  and  weight  of 
corroborative  proof  in  a  prosecution  for  the 
latter  offense  was  discussed  in  tbe  case  of  State 
V.  Heed,  67  Mo.  262,  where  it  was  said:  'The 
additional  evidence  need  not  be  such  as,  standing 
by  itself,  would  Justify  a  conviction  in  a  case 
where  the  testimony  of  a  single  witness  would 
suffice  for  that  purpose ;  but  it  must  be  at  least 
stronaly  corroiorative  of  the  testimony  of  the 
accuBing  witness.'  In  the  case  of  State  v.  Eisen- 
hour,  supra,  132  Mo.  loc.  dt.  147,  33  S.  W.  788, 
it  was  said :  'Positive  corroborating  evidence  is 
not  required  either  in  perjury  or  in  a  case  of  se- 
duction under  prontise  of  marriage,  but  any  mor 
terial  oirotttiutonce  shown  by  otner  witnesses 
corroborative  of  tlie  evidence  of  the  prosecuting 
witness  as  to  the  perjury  or  promise  of  marriage 
is  soffident'"     (ItaUcs  ours.) 

It  will  be  noted  that  the  above-quoted  rules 
contain  the  terms,  "Btrongly  corroborative" 
and  "material  drcumstance."  In  other 
words,  the  corroboration,  if  not  shown  by  di- 
rect evidence,  such  as  the  admission  of  de- 
fendant or  by  some  witness  other  than  pros- 
ecutrix who  may  have  heard  the  promise 
nrade,  the  drcumatances  relied  upon  as  sup- 
plying the  necessary  corroboration  should  be 
such  as  are  peculiarly  characteristic  of  the 
relationship  "usually  attending  an  engage- 
ment of  marriagfe"  If  the  drcumatances  be' 
such  as  may  ordinarily  occur  even  when  tbe 
promise  of  marriage  does  not  exist,  then  to 
give  such  drcumstances  the  standing  of  cor- 
roborative evidence  would  be  but  to  ignore 
the  statutory  requirement  of  corroboration. 
A  review  of  the  many  cases  upon  this  sub- 
ject discloses  that  a  hard  and  fast  rule  as 
to  what  particular  circumstances  must  be 
shown  in  order  to  supply  the  required  cor- 
roboration cannot  be  stated.  Each  case 
turns  largely  upon  Its  own  peculiar  facts. 
In  the  case  of  State  v.  Hill,  91  Mo.  423,  4 
S.  W.  121,  the  corroborative  evidence  showed 
that  defendant  had  been  calling  upon  the 
prosecutrix  for  3  or  4  years.  In  the  case  of 
State  V.  Mitchell,  229  Mo.  683,  129  S.  W.  917, 
138  Am.  St.  Rep.  42B,  the  corroborative  evi- 
dence showed  that  defendant  was  known  In 
the  neighborhood  as  the  "solid  company"  of 
prosecutrix,  and  that  he  had  been  calling 
upon  her  for  over  4  years.  In  the  opinion, 
it  is  also  stated  that  prosecutrix  is  corrob- 
orated by  letters  written  by  defendant.  In 
the  case  of  State  v.  Dent,  170  Mo.  398,  70  S. 
W.  881,  the  corroborative  evidence  showed 
that  defendant  bad  been  calling  upon  prose- 
cutrix for  a  period  of  5  years,  and  mention  is 
also  made  In  the  (pinion  of  other  corrobora- 
tive evidence.  In  the  case  of  State  v.  Mar- 
shall, 137  Mo.  468.  36  S.  W.  619,  39  S.  W.  68, 
the  prosecutrix  was  corroborated  by  the  tea- 
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tlmony  ot  her  father  that  defendant  told 
him  of  the  engagement  and  asked  his  consent 
to  the  marriage.  In  the  case  of  State  t. 
Fogg,  206  Mo.  096,  105  S.  W.  618,  the  oor- 
roboratlTe  evidence  tended  to  show  that  pros- 
ecutrix made  preparation  for  marriage,  and 
that  defendant,  in  the  presence  of  prosecu- 
trix and  others,  made  statements  indicating 
_that  they  were  then  engaged.  Many  other 
cases  might  be  mentioned  of  similar  import. 
The  duration  and  character  of  the  court- 
ship in  the  case  at  bar  was  not  such  as  to 
warrant  the  inference  of  a  marriage  engage- 
ment Neither  do  we  attach  any  great  im- 
portance to  the  gift  of  the  lace  collar  and  cufts 
or  of  the  ring  and  locket  The  collar  and  cuffs 
were  given  her  upon  her  birthday  at  a  public 
birthday  party  given  at  the  home  of  her  par- 
ents. The  ring  and  looket  were  given  her  two 
or  three  months  after  the  alleged  seduction, 
and  after  she  had  told  the  defendant  that  she 
was  pregnant  The  gift  of  the  ring  and 
locket  might  be  some  circumstance  or  slight 
corroboration  of  a  marriage  promise,  but 
under  the  conditions  present  In  this  case,  we 
are  unable  to  say  that  those  gifts,  given  aft- 
er the  seduction  and  after  pregnancy,  would 
be  "strongly  corroborative"  of  an  uncondi- 
tional promise  of  marriage,  existing  prior  to 
the  alleged  seduction.  But  one  further  fact 
remains  to  be  considered,  and  that  is  the  tes- 
timony of  defendant  to  the  effect  that  when 
prosecutrix  told  him  of  her  pregnancy,  he 
told  her  not  to  worry,  and  that  he  would  do 
the  right  thing  by  her.  By  this  he  states 
that  he  intended  to  marry  her,  and  supposed 
that  she  so  understood.  But  if  this  be 
considered  as  corroborative  of  a  prior  exist- 
ing marriage  engagement,  as  contended  by 
the  learned  Attorney  General,  which  prom- 
ise of  marriage  would  It  more  strongly  cor- 
roborate— the  unconditional  promise  of  mar- 
riage which  prosecutrix  claims  defendant 
made  to  her  two  weeks  prior  to  the  alleged 
seduction,  or  ttie  conditional  promise  to 
marry  her  if  she  became  pregnant,  which 
she  says  was  made  to  her  just  prior  to  the 
seduction?  The  Jury  should  not  be  permitted 
to  speculate  concerning  the  matter,  but  the 
evidence,  to  be  sufficient,  should  "strongly 
corroborate"  the  unconditional  promise.  It 
cannot  be  said  that  the  present  evidence 
meets  that  requirement  Prosecutrix  states 
that,  at  one  time,  the  marriage  date  was  set 
for  August  and  yet  there  Is  not  even  an  In- 
ference arising  from  the  evidence  that  she, 
at  any  time,  made  any  preparation  for  such 
an  event  She  also  states  that,  at  a  time 
when  she  knew  she  was  pregnant,  she  agreed 
to  a  postponement  of  the  marriage  date  from 
August  to  October  for  no  other  reason  than 
that  her  brother's  marriage  occurred  In  Au- 
gust Some  correspondence  passed  between 
prosecutrix  and  defendant,  after  the  date 
uf  the  alleged  marriage  agreement,  but  prose- 
cutrix admits  that  reference  was  not  made 
therein  to  the  subject  of  marriage.  It  does 
not  appear  that  the  parents  or  any  of  the 


close  friends  of  prosecutrix  were  aware  of 
the  existing  engagement.  WhUe  it  is  true  these 
matters  do  not  prove  that  there  was  not  a 
marriage  agreement  then  existing,'  yet  refer- 
ence may  be  made  to  the  same  for  the  pur- 
pose of  showing  absence  of  corroborative  cir- 
cumstances springing  from  the  most  expect- 
ant sources,  and  therefore  as  indicating  the 
weakness,  rather  than  the  strength,  of  the 
other  slightly  corroborative  circumstances. 
In  the  case  of  State  v.  Teeter,  239  Mo.  475, 
loa  dt  488,  489,  144  S.  W.  445,  the  corrob- 
orative evidence  was,  we  think,  stronger  than 
in  the  case  at  bar,  but  it  was  held  to  be  in- 
sufficient 

It  Is  insisted  by  the  learned  Attorney  Gen- 
eral that  the  corroborative  evidence  In  the 
case  at  bar  is  much  stronger  than  the  evi- 
dence held  sufficient  In  the  case  of  State  v. 
Howard,  264  Mo.  386,  175  S.  W.  58,  and 
State  V.  Long,  257  Mo.  199,  165  S.  W.  748. 
Upon  an  examination,  it  does  appear  that  the 
corroborative  evidence  In  the  Howard  Case 
was  very  meager,  but  the  court,  upon  page 
395  of  264  Mo.,  175  S.  W.  68,  of  the  opinion, 
expressly  states  that  It  does  not  attempt  to 
pass  upon  the  sufficiency  of  the  corroborative 
evidence  in  that  case.  We  are  unable  to 
agree  with  counsel  as  to  the  Long  Case.  In 
the  Long  Case,  the  father  of  prosecutrix 
testified  that  defendant  admitted  to  him  that 
he  had  promised  to  marry  the  prosecutrix. 
This  was  properly  held  to  be  sufficient  cor- 
roboration. 

After  carefully  considering  the  evidence  In 
the  case  at  bar,  we  have  reached  the  con- 
clusion that  it  falls  to  supply  the  quantum 
of  corroboration  contemplated  by  the  stat- 
ute, and  that  therefore  appellant's  demurrer 
to  the  evidence  should  have  been  sustained. 

II.  Other  points  are  urged  by  appellant 
concerning  instructions  and  the  admissibility 
of  certain  evidence ;  but,  because  of  the  con- 
clusion reached  above,  it  becomes  unneces- 
sary to  discuss  the  other  assignments  of  ^- 
ror. 

The  judgment  is  reversed  and  the  defend- 
ant discharged. 

BOX,  C,  concurs. 

PER  CURIAM.  The  foregoing  <^nlon  by 
WILLIAMS,  C,  is  adopted  as  the  opinion  of 

the  court 

WALKER,  J.,  concurs.  REVELLE,  3^  con- 
curs In  separate  opinion.  FARIS,  P.  J.,  con- 
curs In  result 

REVELLE,  J.  (concurring).  It  is  my  opin- 
ion that  the  corroborative  evidence  of  the  al- 
leged promise  of  marriage  is  insufficient  and 
that,  for  this  reason,  the  convicti<m  cannot  be 
sustained. 

I  am  also  of  the  belief,  and  to  this  extent 
do  not  concur  in  the  opinion  of  Commission- 
er WILLIAMS,  that  the  alleged  promise 
testified  to  by  prosecutrix  is  not  a  sufficient 
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basis  for  a  conviction  on  the  cbarge  of  se- 
duction. While  it  is  true  prosecutrix  testi- 
fied in  her  direct  examination  to  an  uncondi- 
tional promise  on  the  part  of  defendant  to 
marry  her/  she  further  testified  that,  prior 
to  any  act  Of  sexual  intercourse,  defendant 
told  her  that  he  would  marry  her  "If  she  got 
in  a  family  way."  This  was  the  last  promise 
made,  and  it  la  but  reasonable  to  conclude 
that  it  was  the  one  which  constituted  the 
Inducement  for  her  consent  to  the  inter- 
course. To  give  her  testimony  full  effect, 
this  subsequent  promise  on  bis  part  constitut- 
ed a  modification  of  the  former  alleged  prom- 
ise, and  nullified  it,  save  and  except  In  the 
event  that  she  became  pregnant  This  court, 
in  State  v.  Thomas,  231  Mo.  loc.  dt  47,  132 
S.  W.  225,  in  discussing  such  a  promise,  said: 
"  •  •  •  According  to  the  testimony  of  the 
proseentrix,  the  promue  made  by  the  defendant 
was  that  he  would  marry  her  if  be  got  her  in 
trouble.  In  other  words,  the  promise  of  mar- 
riage was  conditioned  upon  the  act  resulting  in 
preniancy.  Such  is  not  the  promise  mentioned 
in  the  statute,  and  it  constitutes  no  element  of 
the  offense.  Under  the  statute,  it  is  not  seduc- 
tion if  the  female  submits  her  person  to  the 
other  party  in  reliance  upon  his  special  and  con- 
ditional promise  to  marry  In  the  event  of  preg- 
nancy. The  statute  cannot  be  construed  to  em- 
brace conditional  promises  of  that  character. 
'A  person  cannot  be  convicted  of  seduction  whose 
only  inducement  to  procure  the  illicit  intercourse 
was  a  promise  to  marry  tiie  woman  if  she  be* 
came  pregnant'  People  v.  Smith,  132  Mich.  68 
^  N.  W.  776];  Spenrath  v.  State  (To.  Cr. 
App.)  48  S.  W.  192.  In  the  Smith  Case,  supra, 
the  court  said;  'Is  a  promise  to  marry,  condi- 
tioned upon  the  illicit  intercourse  resulting  in 
pregnancy,  calculated  to  induce  a  pure  woman 
to  yield  her  chastity?  In  our  judgment,  tie 
question  admits  of  ont  one  answer.  Such  a 
promise  has  no  tendency  to  overcame  the  nat- 
ural sentiment  of  virtue  ami  purity.  The  wo- 
man who  yields  upon  such  a  promise  is  in  no 
better  position  than  as  though  no  promise  what- 
ever had  been  made.  No  wrong  is  done  her  if 
she  is  put  in  the  class  with  those  who  commit 
the  act  to  gratify  their  desire.  She  was  willing 
to  lose  her  virtue  if  some  provision  was  made  to 
conceal  its  loss.  If  pregnancy  does  not  result 
from  the  illicit  Intercourse,  her  conduct  Is  in 
every  respect  as  culpable  as  that  of  her  compan- 
ion. If  pregnancy  does  result,  his  conduct  be- 
comes more  culpable  than  hers  when,  and  not 
until,  he  refuses  to  marry  her.' " 


STATE  V.  BURTON.     (No.  1»23&) 

(Supreme  Oourt  of  Missouri,  Division  Noi^  2. 

Fek  15,  1916.) 

Husband  and  Wifi:  9=>304  —  ABANDOHionrr 

ow  Wm!— CsnnNAi,  Oitenses. 

An  able-bodied  man  who  made  an  agree- 
ment with  his  wife's  sister  for  the  board,  lodg- 
ing, and  necessary  care  of  bis  wife  and  child, 
for  which  he  agreed  to  pay  $20  per  month,  but 
was  unable,  because  of  contributions  made  to 
the  support  of  his  invalid  father  and  his  small 
salary  when  he  was  employed,  to  pay  any  sub- 
stantial amount,  but  acknowledged  his  liability 
to  the  sister,  who  still  provided  for  his  family 
and  had  not  refused  to  do  so,  was  not  guilty  of 
failure  to  provide  for  the  support  of  his  family, 
punishable  under  Rev.  St  1909,  S  4789. 

[Eld.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent  .Dig.  i  1102;   Dec.  Dig.  «=304.] 


Appeal  from  St  Louis  Court  of  Criminal 
Correction;    BenJ.  F.  Clark,  Judge. 

John  R.  Burton  was  convicted  of  abandon- 
ing his  wife  and  infant  chUd,  and  apx)ealed. 
In  the  Court  of  Appeals  judgment  was  re- 
versed (178  S.  W.  219),  and  defendant  dis- 
charged, but  the  cause  was  certified  to  this 
court  because  one  member  of  the  appellate 
court  dissented.  Judgment  of  the  trial  court 
reversed,  and  defendant  discharged. 

This  cause  was  originally  appealed  to  and 
decided  by  the  St  Louis  Court  of  Appeals, 
and  certified  to  us  for  final  determination 
because  one  member  of  that  court  deemed  the 
majority  opinion  to  be  in  conflict  with  the 
decision  of  the  Kansas  City  Court  of  Appeals 
in  the  case  of  Marolf  v.  Marolf,  191  Mo.  App. 
239,  177  S.  W.  819.  The  case  involves  the 
correct  construction  of  section  4789,  B.  S., 
1909,  and  its  application  to  the  facts  here 
disclosed.  The  substantive  part  of  the  charge 
Is  that  defendant,  being  an  able-bodied  mar- 
ried man,  did  willfully  neglect  and  refuse  to 
provide  for  the  support  of  his  lawful  wife 
and  child,  in  that  he  neglected  to  provide 
the  necessary  food  and  clothing  for  their 
maintei^ance  and  support,  and  left  them 
wholly  destitute  of  the  same  and  in  a  condi- 
tion of  suffering  and  want  The  information 
is  predicated  upon  that  clause  of  the  fol- 
lowing secUon  (4788,  E.  S.  1909)  lUUcized. 

"Every  person  who  may  be  found  loitering 
around  houses  of  ill  fame,  gambling  houses,  or 
places  where  liquors  are  sold  or  drank,  without 
any  visible  means  of  support,  or  shall  attend  or 
operate  any  gambling  device  or  apparatus,  or  be 
engaged  in  practidiig  any  tridc  or  device  to  pro- 
cure money  or  other  thing  of  value,  or  Bhall  be 
engaged  In  any  unlawful  calling  wnatever,  and 
every  ahle-hodied  married  man  who  shall  neg- 
lect or  refute  to  provide  for  the  tupport  of  hi» 
family,  and  tvery  person  found  tramping  or 
wandering  around  from  place  to  place  without 
any  visible  means  of  support,  thall  he  deemed 
a  vagrant,  and,  upon  conviction  thereof,  sball 
be  punished  by  imprisonment  in  the  county  jail 
not  less  than  twenty  days,  or  by  fine  not  less 
than  twenty  dollars,  or  by  both  such  fine  and  im- 
prisonment" 

The  evidence  tends  to  prove  that  defendant 
is  an  able-bodied  man,  and  with  his  wife 
lived  at  the  home  of  his  parents  from  April, 
1912,  the  ttme  of  His  marriage,  until  the 
latter  part  of  January,  1913,  at  which  time 
bis  parents  changed  their  residence,  and  de- 
fendant thereupon  made  arrangements  with 
his  wife's  sister  to  furnish  his  wife  as  well 
as  his  recently  bom  child,  with  board,  lodg- 
ing, and  necessary  car&  In  consideration  of 
this  he  agreed  to  pay  the  sister  the  sum  of 
$20  per  month,  the  understanding  being  that 
this  arrangement  should  continue  until  such 
time  as  defendant  could  earn  money  sufficient 
to  enable  him  "to  take  her  to  a  flat  of  some 
kind."  At  that  time  he  was  in  the  employ 
of  the  American  Oar  Company,  and  was 
receiving  $80  per  month.  This  plan  and  ar- 
rangement seemed  entirely  satisfactory  to 
all  concerned  parties  at  the  time  of  its  adop- 
tion, and,  in  pursuance  thereof,  the  wife  and 
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child  received  from  the  sister  proper  care 
and  maintenance,  and  the  defendant,  np  to 
March  25,  1913,  paid  the  sister  the  aggregate 
amount  of  $25.  In  the  meantime  defendant 
lost  his  position  with  the  car  company,  and, 
after  two  or  three  weeks'  effort  (honest  ef- 
fort, so  far  as  the  record  here  dlaclosee) 
he  procured  work  at  a  hotel  at  a  wage  of 
15  per  week,  and  in  this  capacity,  and  at  this 
remuneration,  he  served  to  the  time  of  his 
trial,  to  wit:  July,  1913.  After  March  25th 
he  made.no  payments  to  the  wife's  sister, 
and  did  not  otherwise  contribute  to  the  sup- 
port and  maintenance  of  his  wife  or  child. 
His  explanation  of  this  was  that  he  had  an 
InvaUd  father  for  whom  he  was  also  trying 
to  care;  that  he  knew  his  wife  .and  dilld 
were  being  well  provided  for  by  relatives 
with  whom  he  had  contracted,  and  that  his 
hire  had  not  been  sufficient  to  enable  him 
to  fully  carry  out  his  part  of  the  contract 
with  bis  wife's  sister,  although  he  recogniz- 
ed his  legal  liability  to  the  sister  and  ex- 
pressed his  desire  to  discharge  same  when 
able.  It  also  appears  from  the  record  that 
the  wife  had  personal  property  of  her  own 
amounting  to  something  over  a  thousand  dol- 
lars, but  her  brother  and  sister  explained 
that  this  the  wife  cnve  to  the  sister.  The 
defendant  also  stated  that  his  inability  to 
procure  more  remunerative  employment  was 
due  In  part  to  the  action  of  his  wife's  brother 
(chief  witness  for  the  state)  In  refusing  to 
Indorse  and  recommend  him  for  certain  posi- 
tions when  called  upon  to  so  do. 

John  T.  Barker,  Atty.  Geo.  (Kenneth  O. 
Sears,  of  Jefferson  City,  of  counsel),  for  the 

State. 

RBVBLLB,  J.  (after  stating  the  facts  as 
above).  I.  There  is  no  evidence  that  the 
sister  with  whom  the  contract  was  made,  or 
any  one  for  her,  at  any  time  notified  the  de- 
fendant that,  because  of  his  breach  and  fail- 
ure to  promptly  pay,  the  wife  and  child  were 
not  receiving,  and  would  not  receive,  the  care 
and  necessaries  for  which  he  had  contracted, 
and  which,  seemingly,  were  adequate  to  their 
wants  and  station  In  life.  On  the  other  hand, 
the  record  discloses  that  they  did.  In  point  of 
fact,  receive  such,  and  were  not,  as  the  in- 
formation alleges,  "left  wholly  destitute  of 
food  and  clothing,  and  In  a  condition  of  suf- 
fering and  want"  They  were  not  cast  upon 
the  charity  and  mercy  of  the  world,  and,  so 
long  as  tb^  sister  saw  fit  to  continue  her  part 
of  the  agreement,  as  she  had  done  up  to 
the  time  of  the  trial,  and  take  her  chances 
on  collecting  the  debt,  there  was  no  likeli- 
hood of  defendant's  family  becoming  desti- 
tute or  in  want  or  a  burden  upon  the  state; 
nor  Is  there  evidence  that  had  she  refused  to 
further  care  for  them.  In  pursuance  of  her 
contract,  the  defendant  would  not,  to  the  ex- 
tent of  his  ability,  have  made  other  arrange- 
ments for  their  care  and  support  What  is 
the  distinction  between  this  case  and  that 


of  the  man  who,  upon  bis  credit  and  by  lila 
agreement  to  pay,  induces  the  butcher,  gro- 
cer, and  merchant  to  furnish  supplies  and 
life's  necessities  to  his  family,  and  then  re- 
fuses to  pay  therefor?  The  defendant's  caa- 
duct  In  this  case  evinces,  at  least  a  solici- 
tude for  bis  family,  even  though  It  shows  not 
the  same  concern  about  the  payment  of  Iiis 
debts.  This  case  smacks  too  strongly  of  an 
effort  to  use  the  criminal  laws  for  the  pur- 
pose of  enforcing  a  civil  liability.  This  stat- 
ute was  not  enacted  to  protect  creditors,  or 
make  the  liberty  of  men  security  for  tbeir 
debts;  It  Is  not  so  nominated  In  the  bond, 
and  we  have  rather  ancient  and  long-stand- 
ing authority  for  refusing  to  extend  the  terms 
of  such  a  bond ;  neither  was  it  enacted  to 
add  further  pangs  to  the  "wretched  soul  al- 
ready bruls'd  with  adversity."  It  Is  a  stat- 
ute defining  vagranou,  and  by  its  very  terms 
excludes  the  man  who  Is  not  able-bodied. 
Why  this  express  exemption,  except  upon 
the  theory  that  a  man  shall  not  be  denounc- 
ed and  punished  as  a  criminal  when  natoxa 
or  earthly  misfortune  lias  rendered  him  phys- 
ically unable  to  fulfill  bis  marital  and 
paternal  obligations ;  and.  If  this  Is  the  spirit 
of  the  act  why  bold  responsible  the  man  to 
whom  misfortune  has  come  in  other  forms? 
Poverty  brings  Its  suffering  and  adversity  its 
sorrow,  but  neither.  In  themselves,  la  dis- 
graceful, and  untU  the  properly  constituted 
authority  so  expressly  ordains,  I  am  unwill- 
ing to  brand  them  criminal.  Why  should  tbe 
man  who,  because  of  business  depression,  or 
peculiar  misfortune,  is  unable  to  procure  sof- 
fidently  remunerative  employment  to  prop- 
erly support  bis  family  be  branded  as  a 
vagrant  and  a'  criminal? 

In  the  case  at  band  the  evidence  does  not 
disclose  that  the  defendant  was  not  at  all 
times  willing  and  anxious  to,  and,  in  point 
of  fact  did,  work,  and  was  earning  such 
compensation  as  his  employment  and  efforts 
permitted.  Should  be  then  be  placed  in  the 
class  denounced  by  tills  statute — the  class 
of  the  vagrant  and  vagabond  and  among 
those  who  loiter  around  houses  of  ill  fame, 
gambling  houses,  etc.?  In  OaUemore  v.  Gal- 
lemore,  115  Mo.  App.  loc.  dt  191,  192,  91  S. 
W.  406,  Judge  Nortoni,  in  discussing  this 
section,  said: 

"  *  •  •  «Indeed,  sndi  a  construction  in  timea 
of  commercial  depression  and  paralyzed  industry 
might  prove  ruinoos  to  the  peace  and  repose  ol 
society.  Men  theretofore  honest  seeking  em- 
ployment would  be,  in  many  instances,  driven 
to  pillage  and  plunder  to  render  the  support  re- 
quired, raUier  than  render  themselves  liable  to 
prosecution  and  subject  to  divorce  proceedings 
upon,  their  failure  to  provide  such  support  No 
such  unjust  and  unreasonable  construction  of 
the  statute  should  be  had,  or  even  contemplated 
for  a  moment  It  therefore  must  necessarily 
follow  that  the  Iiegislature  intended,  when  it 

Srovided  that  an  able-bodied  man  should  Im 
eemed  a  vagrant  when  he  either  neglects  or  re- 
fuses to  support  his  family,  that  it  was  leveling 
the  penalty  of  the  law  only  at  the  vagiibonA  hiM- 
hima  who  had  the  means  or  aUllty  to  render 
such  support  and  neglected  or  refused,  and  that 
it  was  not  intended  to  level  such  penalty  at  the 
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hoaband  who  waa  vllUng  to  do  so,  and  whose 
neglect  or  failure  in  that  respect  arose  solely 
from  bis  inability  to  find  employment  It  neemo 
quite  deer  that  sacb  a  case  was  not  contem- 

Slated  aa  being  within  the  spirit  of  the  act.  In- 
eed,  the  employment  of  the  words  'neglect'  or 
"refuse'  by  the  I/egislatore  is  demonstrative  of 
the  intent  'Neglect'  arises  from  an  inattentlTe 
state  of  mind,  want  of  care  for  and  an  utter  dis- 
regard of,  in  this  connection,  the  obligation  rest- 
ing upon  the  husband  to  support  Us  fami^; 
'whereas,  the  word  'refuse'  imports  a  willful  dis- 
avowal of  or  diaregard  for  sndi  obligation.  It 
ia  therefore  obTioua  that  the  husband  who  is  de- 
nounced as  a  vagrant,  is  one  who  neglects  or  re- 
fuses the  support  from  his  want  of  proper  re- 
gard for  the  social  dutiee  and  obligations  of  life. 
his  total  or  partial  disregard  of  the  ties  ot  filial 
affection,  and  his  insensibility  to  and  want  of 
respect  for  the  family  relation  upon  which  the 
whole  superstructure  of  civilized  society  rests." 

The  evidence  also  discloses  that  the  wife 
had  personal  property  of  the  value  of  more 
than  $1,000,  and  that  she  gave  this  to  her 
sister.  Comment  on  this  is  nimecesaary,  far- 
ther than  to  observe  that  it  only  emphasizes 
the  notion  that  she  was  not  In  a  destitute  or 
suffering  condition,  and  that  this  prosecution 
is  for  purposes  other  than  that  contemplat- 
ed by  the  law. 

The  majority  opinion  of  the  Conrt  of  Ap- 
peals in  this  case  is  In  accord  with  Dwyer  t. 
Dwyer,  26  Mo.  App.  647,  Oallemore  v.  Galle- 
more,  116  Mo.  App.  179,  91  S.  W.  406,  and 
State  V.  Burton,  171  Mo.  App.  346,  167  S.  W. 
831,  and  we  see  no  substantial  conflict  between 
it  and  the  case  of  Marolf  t.  Marolf,  191  Mo. 
App.  239,  177  S.  W.  819,  but  to  the  extent 
that  minds  may  differ  as  to  these  respective 
holdings  the  latter  is  disapproved. 

The  judgment  of  the  Oourt  of  Criminal 
Correction  Is  therefore  reversed,  and  the  de- 
fendant discharged. 

VARIS,  P.  J,  and  WALKER,  J.,  concur. 


STATE  V.  WHITLEY.    (No.  19309.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Feb.  IS,  1916.) 

1.  HomoiDB  •aalll— ExousABix  Homioidk— 
Resistarok  of  Lllkoal  Abbxst. 

Accused  could  not  escape,  on  the  ground 
that  he  was  recdatlng  an  illegal  arrest,  where 
he  had  submitted  to  ue  arrest  and. accompanied 
the  officer  a  distance  of  600  feet  before  be  shot 
and  killed  him,  since  be  thus  waived  the  illegal- 
ity. 

[Ed.  Note.— For  other  cases,   see  Homicide, 
Cent  Dig.  H  143,  144;  Dee.  Dig.  «=»111.] 

2.  Homomx  4=s>244— StxousABLs  Homioidb— 
Bksistanck  or  Ii^lxoal  Abbkbt— Oausb  jtob 

ArKBST— EVIDENCK. 

Evidence  held  to  show  that  an  arrest  of  the 
aoensed  was  Justified  and  legal. 

[Ed.   Note.— For  other  cases,   see  Homicide, 
Cent  Dig.  K  607-609;  Dec  Dig.  <8»244.] 

8.  HoiaaiDB  «=b111— BxouBABLS  HoiaoiDB— 
Bksistahob  or  Iixjioal  Abbxst— Cadse  fob 
Abbkst. 

In  a  prosecution  for  murder  of  a  police  offi- 
cer by  the  accused,  who  was  arrested  by  the 
<^cer,  and  who  defended  on  the  ground  that 
the  arrest  was  unlawful,  reasons  advanced  by  an 
officer  accompanying  the  deceased  for  maldng 


the  arrest  are  of  no  force,  since  the  deceased 
could  not  be  bound  by  them. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  gf  143,  144;  Dec.  Dig.  <8=!>lll.] 

4.  Abbeot  «=»68— ArrTHOBTTT  Without  Wab- 
bant^Khowlbdos  or  OoioassioN  or  Fkl- 

ONT. 

Where  the  accused  defended  against  a 
charge  of  murder  of  a  police  officer,  who  arrest- 
ed him,  on  the  ground  that  the  arrest  was  un- 
lawful, an  instmction  that  if,  shortly  prior  to 
such  arrest,  the  accused  had  committed  robbery, 
the  arrest  was  justified,  was  correct,  although 
it  omitted  scienter  of  the  officer,  since  a  police 
officer  may  arrest  without  warrant  whenever  he 
has  a  well-founded  and  reasonable  belief,  based 
on  facts  and  circumstances  presently  existing, 
that  a  felony  is  being  committed,  though  sudi 
belief  is  groundless,  or  he  may  arrest  upon  sus- 
picion any  person  guilty  of  a  recent  felony, 
whether  ue  officer  be  advised  thereof  or  not 
[Ed.  Note.— For  other  cases,  see  Arrest,  Cent. 
Dig.  tt  14B-166;  Dec.  Dig.  «=»63.] 

5.  OsaaifAL  Law  ^3371  — Evidiitoe— Ad- 
masiBiuTT. 

Where  one  accused  of  murder  of  a  police 
officer,  who  arrested  him,  defended' on  the  ground 
of  unlawful  arrest  evidence  that  he  had  in  fact 
recently  committed  a  robbery  was  admissible  as 
showing  motive  actuating  the  killing,  and  can- 
not be  excluded  aa  being  proof  of  another  of- 
fense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  830-832;  Dec  Dig.  «=» 
371.] 

Appeal  from  St.  Louis  Circuit  Court;  Kent 
K.  Koemer,  Judge. 

David  Whitley  was  convicted  of  murder  in 
the  first  degree,  and  he  appeals.    Afflnned. 

Defendant  was  convicted  in  the  circuit 
court  of  the  dty  of  St.  Louis  of  murder  in 
the  first  degree,  for  that  he  had  shot  and 
killed  Officer  WUllam  H  Shalper  of  the  police 
force  of  that  dty.  Els  punishment  was  fixed 
by  the  jury  at  imprisonment  in  the  state 
penitentiary  for  the  term  of  his  natural  life. 
From  this  verdict,  and  a  sentence  In  accord- 
ance therewith,  he  has,  after  the  conventional 
motions,  appealed.  The  facts  attending  this 
homldde  run  briefly  thus: 

About  10  minutes  of  1  o'dock  on  the  morn- 
ing of  March  22,  1914,  deceased,  a  police  of- 
ficer of  the  dty  of  St  Louis,  in  company  with 
Officer  Joyce,  likewise  of  said  force,  was  en- 
gaged in  walking  his  beat  on  Morgan  street, 
between  Fifteenth  and  Sixteenth  streets.  As 
deceased  and  Joyce,  walking  west,  came  Into 
Sixteenth  street,  they  looked  south,  and  about 
two  blocks  away,  at  a  point  on  Sixteentb 
street,  some  10  feet  from  Washington  av- 
enue, saw  defendant  and  another  man,  who 
afterwards  was  found  to  be  one  Wagner,  hold- 
ing to  a  man  by  the  name  of  David  O'Connor, 
who  seemed  to  be  drunk.  Suspecting  that 
O'Connor  was  drunk,  and  that  defendant  and 
Wagner  were  engaged  In  robbing  him,  the 
two  officers  ran  to  the  point  where  defendant, 
O'Coimor,  and  Wagner  were,  with  a  view  of 
ascertaining  the  situation.  According  to  the 
testimony  for  the  state,  Officer  Joyce  Inquired 
of  the  defendant  whether  he  was  acquainted 
with  O'Connor  and  Wagner.    Defendant  an- 
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swered  tbat  he  was  not;  that  he  knew  nei- 
ther of  them.  Likewise  Joyce  Inquired  of 
Wagner  whether  he  knew  O'Connor  and  de- 
fendant and  was  advised  that  he  did  not 
According  to  the  testimony  of  defendant  these 
questions  were  asked  by  deceased.  Not  being 
satisfied  with  the  explanation  given  by  de- 
fendant and  Wagner,  deceased  and  Joyce 
placed  all  three  of  these  men  under  arrest 
and  started  with  them  to  a  patrol  box  located 
at  Fifteenth  street  and  Lucas  avenue,  which, 
It  seems,  was  some  two  or  three  blocks  dis- 
tant Deceased  started  on  ahead  in  charge  of 
defendant,  whom  he  was  holding  by  the  waist- 
band of  his  trousers.  Joyce  followed  with 
Wagner  and  O'Connor.  When  the  Ave  of 
them  reached  a  point  about  opposite  1517 
Lucas  avenue,  which  is  api»arently  some  600 
feet  or  more  from  the  point  of  arrest,  and 
when  defendant  and  deceased  were  some  50 
or  60  feet  ahead  of  the  other  three,  a  sudden 
scuffle  was  observed  by  Joyce  between  de- 
fendant and  deceased,  which  was  followed  in- 
stantly by  a  pistol  shot,  which  shot  was  al- 
most instantly  followed  by  two  more  shots. 
Deceased  fell,  and  defendant  ran.  After  de- 
fendant had  disappeared  around  the  comer  of 
Fifteenth  street,  he  returned,  and  with  the 
remark  to  Joyce,  "Tou  son  of  a  bitch,  I  will 
give  It  to  you,  too^"  be  fired  a  shot  at  Joyce. 
The  latter  returned  the  fire,  and  seema  to 
have  shot  at  defendant  four  times.  From  the 
shots  fired  by  defendant,  deceased  was  hit 
twice,  and  died  whUe  being  taken  In  the  am- 
bulance to  the  hospital. 

Defendant,  an  hour  or  more  thereafter,  was 
discovered  lying  in  a  vacant  lot  between  Thir- 
teenth and  Fourteenth  streets.  While  Joyce 
and  other  police  officers  were  searching  this 
lot  for  defendant,  they  heard  a  revolver  snap 
four  times,  and  immediately  thereafter  a  shot 
fired.  L'pon  investigation  they  found  defend- 
ant lying  in  a  slight  depression  In  this  vacant 
lot,  with  a  gunshot  wound  entirely  through 
his  body,  which  shot  Inflicted  a  serious  and 
well-nigh  fatal  wound.  Defendant  was  taken 
to  the  hospital,  and  while  recovering  there 
stated  that  he  bad  shot  himself  while  hiding 
In  the  vacant  lot,  but  upon  the  trial  he  swears 
that  he  was  shot  before  he  reached  the  lot. 
Inferably  by  Oflicer  Joyce,  though  he  does 
not  definitely  say  so.  He  does  say  that  he 
discovered  that  he  was  wounded  shortly  after 
Joyce  fired  at  him.  The  pistol  of  deceased 
was  found  in  the  holster  on  his  person,  with 
no  evidence  of  having  been  recently  fired,  but 
with  an  empty  shell  therein,  upon  which  the 
hammer  rested,  and  which  condition,  how- 
ever, the  testimony  shows,  was  according  to 
the  custom  of  police  officers.  This  custom, 
it  Is  said,  Is  to  carry  but  five  loaded  cartridg- 
es In  a  six-shot  revolver,  and  to  permit  the 
hammer  of  the  revolver  to  rest  upon  an  empty 
shell. 

The  testimony  for  the  state  of  one  Ladlnsky 
shows  that,  about  an  hour  before  the  arrest 
of  defendant  by  deceased  and  Joyce,  defend- 
ant and  O'Connor  had  held  him  up  with  a  pis- 
tol and  robbed  him  of  40  cents,  at  a  point  on 


Carr  street,  between  Twenty-First  and  Twen- 
ty-Second streets,  which  point  Is  not  very  Car 
distant  from  the  place  wbere  deceased  was 
killed  by  defendant    There  Is  no  showing  In 
the  record,  however,  that  at  the  time  defend- 
ant and  O'Connor  robbed  Ladlnsky  either  of 
these  officers  knew  that  this  robbery  bad  oc- 
curred,  or  that   defendant  had   committed 
It;   but  (HI  the  other  hand,  there  is  no  proof 
in  the  record  negativing  the  fact  of  knowl- 
edge on  the  part  of  deceased.    The  record 
simply  taUa  to  disclose  aflirmatlv^y  tbat  de- 
ceased was  apprised  of  these  facts;    but  it 
does  show  that  Joyce,  who  walked  a  neigh- 
boring beat  did  not  know  of  It    iJadinsky, 
however,  suflicleutly  Identified  defendant  as 
being  the  one  who  assisted  O'Connor  in  rob- 
bing him.    O'Connor,  testifying  for  the  state, 
admits  that  he  and  defendant  did  rob  Ladln- 
sky.   In  passing,  however.  It  may  be  said  that 
O'Connor,  evidently  In  an  attempt  to  excuse 
himself,  relates  an  incredible  story  of  being 
compelled  by  defendant  to  assist  him  In  the 
robbery  of  Ladlnsky  and  to  accompany  de 
fendant  on  the  night  In  question  for  the  pur- 
pose of  engaging  generally  In  highway  rob- 
bery upon  whomsoever  they  might  meet    But 
the  truth  of  O'Connor's  testimony,  as  well  as 
that  of  Ladlnsky,  was  tor  the  Jury  upon  in- 
structions given  by  the  court 

The  record  In  this  case  is  padded  with  a 
great  mass  of  immaterial  and  irrelevant 
questions,  having  nothing  whatever  to  do 
with  the  defen;je  urged,  and  It  has  been  a 
laborious  and  difficult  matter  to  glean  the 
really  important  facts  from  this  mass  of  be- 
fogging immaterialities.  The  defendant  on 
his  part  admitted  the  shooting,  but  claims  to 
have  fired  In  self-defense.  He  denies  that 
he  robbed  Ladlnsky.  He  says  tbat  he  was 
a  stranger  In  St  Louis,  having  only  reached 
that  city  between  8  and  4  o'clock  on  the 
afternoon  of  March  21st  and  was  mereb' 
taking  a  walk  for  bis  health,  when  he  saw 
O'Connor,  a  stranger  to  him,  fall  and  hurt 
himself,  and  that  thereupon  he  went  to  bis 
assistance.  There  was  some  testimony, 
scarcely  sufficient  however,  to  raise  an  issue, 
tondilng  the  previous  good  cbaracter  of  de- 
fendant On  this  phase,  and  Just  as  though 
the  proof  had  sufficiently  raised  the  ques- 
tion, the  court  correctly  Instructed. 

Since  all  ot  the  mattera  which  ara  urged 
by  defendant's  learned  coonsel  toe  reversal 
In  this  case  have  to  do  with  questions  touching 
the  lawfulness  of  defendant's  arrest  his  rlgbt 
If  It  was  unlawful,  to  resist  and  of  the  ad- 
missibility of  proof  of  motive,  as  arising  from 
the  showing  that  he  had  robbed  Ladlnsky,  we 
may  content  ourselves  with  this  statement  of 
the  general  facts  of  the  case,  leaving  the  more 
pertinent  and  intimate  details  to  be  set  forth 
in  connection  with  the  discussion  In  our  opin- 
ion. 

Campbell  Allison,  of  St  Louis,  for  appel- 
lant John  T.  Barker,  Atty.  Gen.,  Thomas  J. 
Hlggs,  Asst.  Atty.  Gen.,  and  Kenneth  C 
Sears,  of  Jefferson  City,  for  the  State. 
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FABIS,  P.  J.  (after  gtatlng  the  tacts  as 
above).  [1]  I.  Learned  counsel  for  defend- 
ant contends  with  much  of  seal  and  learning 
that  under  the  facts  here  (which  we  have 
set  forth  so  far  as  they  are  pertinent  In  11- 
lomtnating  this  point)  the  arrest  of  defend- 
ant by  the  poUce  offloersi  Joyce  and  Shalper, 
was  an  Illegal  and  not  a  lawful  arrest,  and 
therefore  defendant  had  the  right  to  resist 
such  arrest,  even  to  the  extott,  if  necessary, 
of  slaying  the  officer  who  songht  to  init  him 
nnder  restraint.  However  true  as  a  general 
role  we  may  concede  the  proposition  urged 
upon  us  to  be.  It  does  not  rule  this  case  upon 
the  facts.  This  is  so  for  at  least  two  rea- 
sons, which  sufficiently  appear  in  the  rec- 
ord: (a)  The  defendant  did  not  resist  the 
arrest,  but,  on  the  contrary,  he  submitted  to 
it,  and,  while  In  custody,  ■  wantonly  killed 
the  officer;  and  (b)  the  facts  disclose  suffi- 
cient grounds  of  arrest,  even  If  he  bad  not 
submitted. 

The  facts  disclose  that  neither  physical 
nor  Tocal  objection  was  made  by  defendant 
when  the  deceased  took  charge  of  him.  If 
the  arrest  of  defendant  was  Illegal,  he  waiv- 
ed the  illegality;  for  he  submitted,  and  ac- 
companied the  deceased  officer  a  distance  of 
more  than  S0O  feet  before  be  shot  and  killed 
him.  Mor  does  defendant  give  for  his  admit- 
ted act  of  killing  this  officer  any  such  excuse 
as  that  he  shot  him  to  prevent,  or  to  escape, 
an  unlawful  arrest  or  restraint  of  his  person. 
Defendant  gives  in  his  own  words  as  his  rea- 
son for  killing  this  officer  this  excuse  only: 

"I  was  80  scared  and  nervous  and  frightened 
that  I  didn't  realize  what  I  was  doing,  and  i 
jMtt  thought  mv  Kfe  wa*  in  danger,  •  •  • 
and  I  drew  out  thU  gun  and  pulled  the  trigger 
twice — there  was  two  shots,  and  I  turned  and 
tan  down  the  street,  and  when  I  sot  down  the 
street  part  ways  the  thought  flashed  through 
my  mind,  'What  a  fool  you  are  to  run;  you 
icxun't  doing  nothing  hut  protecting  your  own 
K/e;'  and  I  turned  round  and  started  to  give 
myieli  itp  to  thit  poUcenKMt,  and  he  deliberately 
turned  around  on  me  and  shot  at  me  four  times." 

Elsewhere  in  bis  testimony  he  says  that  the 
officer  was  assaulting  him,  that  he  was  chok- 
ing him,  had  his  arm  about  his  neck  in  a 
"chanoeiy  grip,"  and  had  struck  him  In  the 
face;  that  he  slipped  and  fell,  and  a  shot 
was  fired  (apparently,  from  the  context,  by 
the  deceased  officer  at  defendant,  but  be 
avoids  saying  so  directly) ;  that  he  got  on  hit 
feet  and  drew  hit  pittol,  becauie  he  realixed 
that  hit  life  vat  in  danger;  that  he  thought 
the  officer  was  crasy,  and  did  not  know  what 
the  officer  was  going  to  do.  Thus  rambling- 
ly,  for  that  he  acted  solely  in  self-defense, 
does  the  defendant  seek  to  excuse  himself. 
But  of  a  shooting  by  reason  of  a  desire  to 
avoid,  or  to  escape,  an  unlawful  arrest,  he 
says  not  a  word.  He  does  not  deny  that  he 
knew  deceased  was  a  police  officer;  in  effect, 
be  repeatedly  admits  such  knowledge.  He 
repeats  an  alleged  conversation  with  deceas- 
ed. In  which  he  addressed  him  as  an  officer. 

(2]  Upon  the  other  phase,  to  wit,  whether 
there  was  a  soffident  legal  ground  for  ap- 


prehending defendant,  we  would  need  to  call 
no  witness  except  the  defendant  himself.  He 
says  that  when  Officer  Joyce  and  the  deceas- 
ed came  up  the  latter  said  to  him: 

"What  are  you  doing,  are  you  sticking  this 
drunk  up?  And  I  im>oke  up  and  I  said,  'No,  sir.' 
He  says  to  Mr.  Wagner,  'Do  you  know  this 
man?'  and  Mr.  Wagner  said,  'No.'  He  said  to 
me,  'Do  you  know  this  man?'  and  I  told  him, 
'No ;'  and  he  asked  me  if  I  knew  Wagner,  and 
I  told  bim  I  did  not  know  Wagner.  'Well,'  he 
says,  'I  think  the  whole  push  of  you  are  drunk,' 
and  he  started  to  the  station." 

Thus  the  version  of  defendant  blmselt 
which,  however,  neither  we  nor  the  Jury  are 
bound  to  believe;  certainly  if  there  be,  as 
there  is,  other  evidence  in  the  case.  Let  us 
see  the  version  of  the  state  as  to  this  ar- 
rest: 

Joyce,  the  police  officer  who  assisted  In  this 
arrest,  in  substance  gives  this  version  of 
what  transpired:  That  deceased  and  be  saw 
two  men  half  supporting  and  half  carrying  a 
third,  and  upon  coming  up  and  being  in- 
formed by  the  defendant  and  Wagner,  who 
were  able  to  talk,  that  neither  of  them  knew 
the  other,  but  that  all  were  strangers,  took 
all  three  of  them  into  custody,  upon  sus- 
picion that  Wagner  and  defendant  were  en- 
gaged in  holding  up  0'Ck>nnor.  Deceased, 
upon  first  view  of  these  three  men,  said  to 
Joyce  that  defendant  and  Wagner  were  en- 
gaged in  robbing  the  man,  who  afterwards 
was  found  to  be  0'Ck)nnor.  So  far  as  the 
record  shows,  he  never  changed  his  mind 
about  this.  For  upon  coming  up  to  the  three 
his  first  words  were  (as  the  defendant  him- 
self tells  us):  "Are  you  sticking  this  drunk 
up?"  That  deceased  later,  if  defendant  is  to 
be  believed,  accused  the  whole  of  them  of 
being  drunk,  does  not  Indicate  that  he  ar- 
rested them  without  cause,  or  that  deceased 
did  not  still  believe  from  the  visible  cir- 
cumstances that  defendant  had  perpetrated, 
or  was  engaged  in  perpetrating,  a  highway 
robbery  on  O'Connor.  This  arrest  as  a  peace 
officer  he  had  the  right  to  make  upon  this 
well-founded  belief.    5  G.  J.  418. 

[3]  Much  is  made  of  what  Officer  Joyce 
said  and  thought  about  this  matter,  and 
touching  the  reasons  he  had  for  arresting 
0'Ck>nnor  and  Wagner.  It  is  plain  that  the 
views  of  Joyce  are  of  no  deciding  force  in 
the  case.  Neither  Is  the  state  bound,  nor 
would  deceased  be  bound,  if  he  were  living, 
by  any  thought  or  view  which  Joyce  may 
have  held,  or  by  any  reason  which  may  have 
dominated  him.  Deceased  was  killed  by  the 
defendant  We  are  not  aided  at  first  band, 
therefore,  by  any  explanation  he  may  have 
had  for  arresting  this  defendant.  We  may 
only  deduce  his  reasons  from  what  he  said 
and  did.  Doing  this,  we  conclude  that,  for 
the  suspicion  entertained  by  him  that  defend- 
ant had  perpetrated  or  was  engaged  In  perpe- 
trating a  felony,  and  which  suspicion  the 
facts  and  circumstances  in  the  case  Justified, 
he  was  fully  warranted  in  arresting  defend- 
ant at  the  time  and  place  he  did,  and  that 
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tt  was  Incumbent  on  defendant  to  submit 
State  T.  Grant,  79  Mo.  loc.  dt  1S4,  49  Am. 
Bep.  218. 

[4]  II.  This  view  would  dispose  of  the 
case,  barring  an  alleged  error  In  admitting 
evidence,  but  for  the  fact  that  the  court  gave 
an  instruction  which  in  effect  told  the  Jury 
that  If  they  found  that  defendant  and  O'Con- 
nor had  as  a  matter  of  fact  held  up  and  rob- 
bed one  Ladinsky,  and  that  they  were,  at  the 
time  of  their  arrest  by  Joyce  and  deceased, 
acting  in  such  a  manner  as  to  create  upon 
reasonable  grounds  a  suspicion  In  the  minds 
of  these  officers  that  O'Connor  and  defend- 
ant had  committed  or  were  engaged  In  com- 
mitting a  felony,  or  a  misdemeanor,  then  it 
was  the  duty  of  deceased  to  arrest  defendant, 
and  the  duty  of  defendant  to  submit  thereto. 

We  can  find  no  fault  with  this  instruction ; 
for,  if  it  has  not  already  been  declared  to  be 
the  law,  it  ought  to  be.  There  can  be  no 
doubt,  under  the  rules  of  review  by  which  we 
are  governed  here,  that  defendant  and  O'Con- 
nor had  Just  prior  to  their  arrest  "held  up" 
and  robbed  Ladinsky,  and  thereby  committed 
a  felony.  It  seems  to  be  conceded  that.  If 
deceased  had  been  Informed  of  the  felony  of 
defendant,  he  would  then  have  had  the  right 
to  arrest  defendant,  and  would  have  been 
protected  therein.  But  defendant  urges  that, 
absent  scienter  of  deceased,  absent  protec- 
tion to  him,  regardless  of  whether  defend- 
ant had  in  fact  Just  committed  a  felony  or 
not.  We  do  not  think  so  narrow  a  view  of 
the  law  should  prevail.  Sufficient  protection 
is  palpably  afforded  to  the  citizen  when  the 
law  says  to  him  that,  so  long  as  he  commits 
no  felonies,  he  Is  to  be  free  from  arrest  If, 
b^ng  Innocent  and  within  the  peace,  an  offi- 
cer shall  attempt  to  place  a  person  under 
arrest  without  a  warrant  his  rights  as  a 
citizen  are  saved  to  him ;  but  If  he  has  but 
freshly  committed  a  felony,  the  mere  fact 
that  an  officer  does  not  happen  to  be  advised 
of  the  specific  felony  of  which  he  is  gulUy, 
ought  not  to  confer  the  privilege  on  the  ac- 
cused to  wantonly  kill  the  officer.  Such  a 
view  thus  urged  on  us  Would,  we  fear,  be  so 
technical  and  narrow  as  to  verge  upon  the 
ridiculous.  We  are  of  opinion,  therefore, 
that  the  instruction  complained  of  was  a 
proper  one,  and  disallow  this  contention. 

We  conclude,  then,  that  a  police  officer 
may  make  an  arrest  without  a  warrant  (a) 
whenever  he  has  a  well-founded  and  reason- 
able belief,  based  upon  the  facts  and  circum- 
stances presently  existing,  that  a  felony  is 
being  committed,  even  though  such  belief 
may  afterwards  turn  out  to  I>e  groundless 
(State  V.  Spaugh,  200  Mo.  loc.  dt  596,  98  S. 
W.  65;  State  v.  Underwood,  75  Mo.  loc.  dt 
237;  State  v.  Evans,  161  Mo.  95,  61  S.  W. 
500,  84  Am.  St  Rep.  669;  State  v.  Grant  79 
Mo.  113,  49  Am.  Kep.  218;  Neal  v.  Joyner, 
89  N.  0.  287;  Harness  ▼.  Steele,  159  Ind.  286, 
64  N.  B.  875 ;  Scott  v.  Bldrldge,  154  Mass.  25, 
27  N.  E.  677,  12  L.  H.  A.  379) ;  and  (b)  that 
he  may  arrest  upon  saspidon  any  person 


who  is  In  fact  guilty  of  a  recent  felcmy, 
whether  the  officer  be  advised  of  such  felony 
or  not  For  the  first  conduslon  we  have  au- 
thority in  this  state,  both  directly  and  by  the 
very  strongest  analogy.  State  v.  Evans,  101 
Mo.  loc.  dt  110,  61  S.  W.  690,  84  Am.  St  B^i^ 
669 ;  State  v.  Cushenberry,  157  Mo.  181,  56  S. 
W.  737;  State  v.  Grant  79  Mo.  118,  49  Am. 
Rep.  218.  In  the  Grant  Case,  supra,  Jndge 
Sherwood,  writing  the  opinion  of  this  Divi- 
sion (78  Mo.  at  page  134,  48  Am.  Kep.  218), 
quoting  Bishop  approvingly,  said: 

"  'What  is  a  reasonable  cause  for  suspicion  Is 
a  question  of  law;  but  the  Jury  detemuDea  the 
fact  whether  or  not  it  exists  in  the  ciicum- 
stonces  of  a  particular  case.  ♦  *  ♦  If  a  per- 
son is  walking  the  streets  at  night  and  the  in- 
dications are  that  be  has  committed  a  felony, 
watchmen  and  beadles  have  authority  at  the 
common  law  to  arrest  and  detain  him  in  prison 
for  examination,  though  the  proof  of  an  actual 
felony  committed  may  be  wanting.'  1  Crim. 
Prac.  I  182.  And  he  cites,  among  others,  the 
case  of  Lawrence  v.  Hedger,  3  Taunt  14,  where 
a  watchman  arrested  a  man  in  the  streets  of 
London  about  10  o'dock  at  night  with  a  bundle 
in  his  hand,  as  to  the  contents  of  which  he 
would  not  or  could  not  teU,  and  he  was  held 
properl;^  arrested,  and  that  no  action  could  be 
maintamed  against  the  watchman ;  Heath,  J., 
observing:  'At  every  Old  Bailey  sessions  num- 
bers of  persons  are  convicted  in  conseigiaence  ot 
their  bemg  stopped  by  watchmen  while  they  «ra 
carrying  bundles  m  this  way.'  And  Chambrou 
J.,  said:  'In  this  case  what  do  yon  talk  of 
groundless  sns^idon?  There  was  abundant 
ground  of  suspidon  here;  we  should  be  vaay 
sorry  if  the  law  were  otherwiae.' " 

Touching  the  other  condusion  whldi  we 
reach,  and  which  bottoms  Justification  of  tills 
arrest  on  the  proven  fact  that  defendant  bad 
but  recently  committed  a  felony,  tt  would,  we 
repeat  be  a  strict  and  narrow  view  to  hold 
that  although  defendant  ougKt  to  have  been 
arreatei,  and,  in  fact  wm  arretted,  soch  ar- 
rest was  not  warranted,  because  the  officer 
making  It  did  not  know  of  the  spedflc  fel- 
ony theretofore  committed  by  defendant  In 
sudi  case  the  fact  of  gidlt  of  tba  recent  tei- 
ony  should  be  hdd  to  deprive  the  defendant 
of  his  right  to  resist  Conversely,  the  lack 
of  sdenter  In  the  officer  should  make  such  an 
arrest  to  depend  for  its  Justlflcatioa  wholly 
upon  Oie  truth  of.  defendant's  guilt  of  the 
antecedent  felony.  The  duty  whldi  such  an 
officer,  as  a  policeman  in  a  large  dty,  owes 
to  sodety  to  protect  It  from  criminals,  weld- 
ed against  the  duty  sudi  officer  owes  to  the 
law-abiding  man  not  unlawfully,  or  arbitra- 
rily, or  with  brutal  offldousness,  to  deprive 
him  of  liberty,  requires  thus  far  a  modifica- 
tion of  the  rule  which  grants  absolute  pro- 
tection to  the  officer,  when  we  hold  lawful 
the  arrest  of  one  guilty  of  aii  antecedent  fel- 
ony which'  is  unknown  to  the  arresting  offi- 
cer. In  short,  applying  the  general  rule  to 
the  concrete  case.  If  defendant  had  not  been 
guilty  of  recently  robbing  Ladinsky,  then  de- 
ceased had  no  right  (under  this  phase  of  the 
case)  to  arrest  defendant  and  the  tatter's 
right  to  resist  such  arrest  would  have  been 
fully  guaranteed  to  him.  But  being  guilty, 
and  knowing  his  guilt  thereof  (as  the  infer- 
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•nee  is  from  the  Jury's  verdlcQ,  the  duty  was 
by  law  Incumbent  on  him  to  submit  to  this 
arrest,  under  penalty,  if  he  refused,  of  tak- 
ing away  his  defense  when  tried  for  any  act 
done  by  Um  while  resisting  arrest. 

[I]  III.  It  is  urged  that  proof  of  the  hold- 
ing op  of  Ladtnsky  by  defendant  was  the 
proof  of  a  crime  other  than  the  one  for 
which  defendant  was  on  trial,  and  its  admis- 
sion was  therefore  hurtful  error.  Xhat  this 
is  the  ordinary  rule,  except  in  cases  wherein 
the  matter  of  Intent  is  of  the  essence,  and 
may  sometimes  be  resolved  by  proof  of  other 
recent  and  similar  crimes  In  the  same  neigh- 
borhood, we  concede.  That  this  case,  qpou 
tlie  theory  above  noted,  is  not  within  the 
exception,  we  also  concede.  But  it  was  ad- 
missible l>ecause  it  showed  the  motive  which 
actuated  the  defendant  in  shooting  and  kill- 
ing the  i>olice  officer.  TlUs  precise  point  was 
up  for  ruling  in  the  case  of  State  v.  Spaugh, 
200  Mo.  loc.  dt  694,  98  S.  W.  55,  wherein 
the  luddtng  was  against  the  contentions  of 
defendant  With  that  ruling,  which  was  not 
a  new  doctrine,  even  when  the  Spaugh  Case 
was  decided,  we  are  satisfied.  State  v.  Col- 
lins, 181  Mo.  236,  79  S.  W.  671 ;  State  v.  BaU- 
cy,  190  Mo.  257,  88  S.  W.  733. 

But  it  is  urged  that  the  case  of  State  t. 
Banks,  258  Mo.  loc.  dt  493,  167  S.  W.  606, 
Is  direct  authority  against  the  admissibility 
In  the  case  at  bar  of  evidence  of  the  Ladln- 
sky  robbery.    We  do  not  think  so.   The  mat- 
ter of  motive  was  not  referred  to  or  consid- 
ered at  all  In  the  Banks  Case ;  and  upon  this 
question  turns  the  chief  points  ot  dtfferenoe 
and  the  distinction  between  tliat  case  and 
this.    Here  there  is  no  contradiction  worth 
mentioning  that  defendant  knew   deceased 
was  an  officer.    In  the  Banks  Case  the  de- 
fendant strenuously  denied,  and  the  facts  did 
but  debatably  show,  that  he  knew  the  man 
he  shot  was  an  officer.    Obviously,  if  defend- 
ant In  that  case  did  not  know  that  the  man 
In  plain  clothes,  who  merely  seized  him  and 
began  searching  him,  and  who,  when  he  ran, 
ihot  at  him  four  times,  was  an  officer,  then 
DO  prior  crime  which  defendant  had  commit- 
ted would  furnish  any  motive  whatever  for 
the  shooting.     For  no  former  felony  could 
possibly  furnish  a  motive  to  evade  an  arrest, 
where  defendant  did  not  know  he  was  being 
arrested.    Other  points  of  dlfterence  exist  be- 
tween this  case  and  that  making  for  the  dis- 
tinction we  draw.    But  we  deem  the  above 
wholly  sufficient  and  conclusive,  so  we  need 
not  cumber  the  books  with  them.    A  careful 
reading  of  the  facts  of  the  two  cases  render 
these  other  differences  obvlona     It  follows 
that  we  disallow  this  contention. 

We  have  gone  carefully  over  this  inexcusa- 
bly long  record,  padded  as  It  is  with  thou- 
Hinds  of  utterly  immaterial  questions  and 
answers,  and  have  reached  the  conclusion 
that  upon  no  theory  is  the  act  of  defendant 
capable  of  defense  or  excuse,  that  he  was 


more  fairly  tried  than  the  law  reauirea,  and 
that  the  case  should  b«  affirmed. 
Let  this  be  done.    All  concur. 


STATB  T.  GOODMAN.    (No.  19004.) 

(Supreme  (3ourt  of  Missouri,  Division  No.  2. 

Teh.  16,  1916.) 

IWDICTMSNT  AND   IRFOBUATIOK   e=»191— COH- 
VICTIO  W— I  NDICnCBNt. 

Where  an  indictment  for  burglary  alleged 
only  tlie  breaking  and  entoring  with  intent  to 
steal  certala  articles,  and  failed  to  allege  the  ao: 
tual  taking,  conviction  on  the  charge  of  larceny 
could  not  oe  sustained. 

[Bd.  Note.— For  other  cases,  see  Indictment 
and  Information.  Cent.  Dig.  K  266,  604-«21; 
Dec  Dig.  «=>19ll 

Appeal  from  Circuit  Gourt,  Clay  County; 
Frank  P.  Diyelbiss,  Judge. 

Issy  Ooodman,  being  indicted  for  burglary, 
was  convicted  of  grand  larceny,  and  he  ap- 
peals.    Reversed  and  remanded. 

Shrank  M.  Lowe  and  Joseph  B.  Shannon, 
both  of  Kansas  City,  for  appellant  John  T. 
Barker,  Atty.  Gen.,  and  S.  P.  How^  Asst 
Atty.  Oen.,  for  the  State. 

BBVBLLEl,  J.  On  March  16,  1915,  the 
grand  Jury  of  Clay  county  returned  the  i<ir 
lowing  Indictment: 

"The  grand  juron  for  the  state  ot  Missouri, 
impaneled,  sworn  and  charged  to  inquire  witliia 
and  for  the  body  of  the  count;  ot  Clay,  and 
state  of  Missouri,  aforesaid,   upon   their  oath 

§  resent  and  chargs  that  Iny  Goodman,  on  the 
th  day  of  March,  1916,  at  the  county  of  Clay 
in  the  state  of  Miasoiui,  did  feloniously  and 
burglariously  break  into  and  enter  the  store, 
shop  and  bidlding  of  Bby  &  Adams,  a  copartner- 
ship composed  of  John  A.  Bby  and  Lewis  Ad- 
ams, there  situate,  by  forcibly  opening  the  front 
door  of  said  store,  shop  and  building,  the  same 
being  a  building  la  which  divers  goods,  wares, 
merchandise,  other  valuable  things,  and  personal 
property  were  then  and  there  kept,  and  deposit- 
ed, with  intent  then  and  there  and  thereby  fe- 
loniously and  bui^lsrionsly  to  steal,  take  and 
carry  away,  certain  goods,  wares,  merchandise, 
other  valnable  things,  and  personal  property, 
in  the  said  store  then  and  there  being,  and  two 
leather  suit  cases,  one  straw  suit  case,  one  pair 
of  shoes,  one  gold-handled  umbrella,  three  rain- 
coats, one  house  apron,  two  silk  handkerchiefs, 
two  mufflers,  one  pair  of  gloves,  one  veU,  one 
lady's  coUar,  ten  neckties,  three  pairs  men's 
socks,  six  pairs  of  ladies'  hose,  two  ladies'  white 
waiate,  one  pair  of  ladies'  drawers,  three  razors, 
eleven  pieces  of  silk  dress  goods,  one  piece  mus- 
saliue  dress  goods,  one  safety  razor  box  contain- 
ing one  lot  of  cheap  jewelry,  one  lot  of  neckties, 
of  the  valae  of  one  hundred  and  no-100  dollars, 
and  one  hundred  twenty-two  and  no-lOO  dol- 
lars, in  lawful  money  of  the  United  States  of 
the  property  and  money  belonging  to  Ea>y  St 
Adams,  a  copartnership  composed  of  John  A. 
£by  and  Lewis  Adams,  against  the  peace  and 
digiuty  of  tile  state." 

TTpon  trial  defendant  was  acquitted  of  the 
charge  of  burglary  and  convicted  of  grand 
larceny.  Appellant  insists  that  the  evidence 
is  insufficient  to  sustain  the  verdict,  and 
the  state  contends  that  nothing  but  the  rec- 
ord proper  is  subject  to  review. 
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It  U  annecessary  to  dlscnas  or  consider  ei- 
ther of  these  i^oposltlons,  since,  regardless 
of  both,  the  Judgment  must  be  reversed  on 
other  grounds. 

The  Indictment  properly  charges  burglary, 
but  of  this  the  Jury  found  defendant  not 
guilty.  It  does  not,  however,  charge  larceny. 
It  contains  no  allegation  of  the  actual  lar- 
ceny of  the  goods  In  question,  and,  of  course, 
the  conviction  on  that  charge,  under  such 
circumstances,  cannot  be  sustained.  State 
▼.  Dooiey,  64  Mb.  146 ;  Wharton's  Grim.  Law 
(11th  EM.)  vol.  11,  S  1218;  Kelley's  CMmlnal 
Law  and  Practice,  t  611.  It  Is  therefore  not 
only  unnecessary,  but  would  be  Improper  and 
useless  for  us  to  determine  whether  the  evi- 
dence presented  by  this  record  Is  suffident 
to  sustain  the  charge  of  larceny. 

The  Judgment  is  therefore  reversed,  and, 
in  order  to  enable  the  state,  if  it  sees  fit,  to 
further  and  pr<9erly  proceed,  the  cause  U 
remanded. 

PARIS,  P.  3.,  and  WALKER,  X,  concur. 


STATE  V.  SHOEMAKER.      (Ko.  19018.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Feb.  IS,  1910.) 

1.  CsnaNAi,  Law  «=»954— Nbw  Tbiai^— Mo- 
tion—Sufficibncy—Genebai,  Objections. 

Under  Rev.  St.  1909,  I  6285,  requiring  a 
motion  for  new  trial  to  set  forth  the  grounds  or 
causes  therefor,  general  objections  in  a  motion 
for  new  trial  are  insufficient,  where  the  only 
objections  on  the  trial  were  general. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAW,  Cent  Dig.  SI  2341,  2363-2367;  Dec.  Dig. 
«=>954.] 

2.  HOUIOIDE  «=»166— EVIDENCB— Admisbibil- 
ITT. 

In  a  prosecution  of  a  wife  for  killing  her 
husband,  evidence  of  frequent  visits  of  other 
men  to  her  was  admissible  to  show  motive. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  if  320-331;    Dec.   Dig.  «=>166.] 

3.  Homicide  iS=157  —  Evidence  —  Thbkats 

— ADMISaiBIUTT. 

In  a  prosecution  of  the  wife  for  killing 
her  husband,  evidence  of  quarrels  between  the 
accused  and  her  husband  was  ailmissible  to  show 
animus,  where  the  words  testified  to  embodied 
threats  against  the  life  of  the  deceased,  and 
could  not  be  excluded  as  hearsay. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {{  288-292;    Dec.  Dig.  <S=>157.] 

4.  Homicide    ^=s>i58— Evidence — ^Tebeats — 
Remoteness— Admissibility. 

The  admissibility  to  show  animus  of  threats 
of  the  accused  against  the  life  of  the  deceased 
is  not  affected  by  their  remoteness  from  the 
crime. 

[Ed.  Note.— Far  other  cases,  see  Homicide, 
Cent.  Dig.  S§  293-296;    Dec.  Dig.   <8=9l58.] 

5.  Witnesses    €=>240— Examination— Lead- 
ing QUEOTIONB — DiSOBETXON  OF  COUKT. 

The  asking  of  leading  questions  is  a  mat- 
ter within  the  discretion  of  the  trial  court. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  iS  795,  837-839,  841-845 ;  Dec.  Dig. 
<6=>240.] 


6.  JuBT  4=»97— CioimanENOT  ov  Jttsobs— Ac- 

quaintanob  with  Attobnxts. 

Where  a  juror  answered  that  he  would  try 
the  case  fairly  according  to  the  law  and  the  evi- 
dence, it  was  no  ground  for  a  challenge  for 
canse  that  he  was  well  acqnainted  with  the 
prosecuting  attorney  and  had  been  a  witness  for 
the  state  in  another  prosecution. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  U  431-433,  485-437 ;    Dec  Dig.  «=»97.] 

7.  OiMiNAi.  Law  <S=»923— New  Tbiai<— Timb 

TOB   OBJSCTIONB. 

Aa  objection  to  the  fitness  of  a  Junw,  made 
for  the  first  time  on  motion  for  new  trial,  is 
too   late. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ff  2225-2237;  Dec.  Dig.  «=» 
928.] 

&  Cbikinai.  Law  ^9919— Nbw  TBUir-TniE 

roB  Objectiorb. 

Objections  to  remarks  of  oonnsel,  made  for 
the  first  time  on  motion  for  new  trial,  are  too 
Ute. 

[Bid.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  fS  2197-2201;  Dee.  Dig.  «s» 
919.] 

Appeal  from  Criminal  Court,  Jadcaon 
Ooun^;  Ralph  S.  Latshaw,  Judge. 

Bertha  Shoemaker  was  convicted  of  m^- 
slaughter  in  the  third  degree,  and  she  ap- 
peals.   Affirmed. 

Geo.  F.  Birmingham,  of  KansaB  City,  for 
appellant  John  T.  Barker,  Atty.  Gen.  (Ken- 
neth C.  Sears,  of  JetFerson  City,  ot  counsel), 
for  the  State. 

WALKER,  J.  The  appellant  was  charged, 
in  an  information  filed  in  the  circuit  court  of 
Jackson  county,  with  murder  in  the  second 
degree,  in  having  shot  and  klUed  her  hus- 
band on  the  27th  day  of  January,  1915.  Up- 
on a  trial  she  was  convicted  of  manslaugh- 
ter In  the  third  degree,  and  her  punishment 
assessed  at  three  years  in  the  penitentiary, 
from  which  Judgment  she  appeals. 

Appellant  was  the  only  eyewitness  to  the 
homicide.  About  7  o'clock  on  the  evening  it 
occurred,  a  woman  named  Murphy  and  her 
son,  who  lived  in  a  portion  of  a  double  house 
the  other  portion  of  which  was  occupied  by 
appellant  and  her  husband,  saw  the  latter 
coming  home,  and,  finding  bis  wife  away 
and  the  door  locked,  he  borrowed  a  key  from 
Mrs.  Murphy  and  entered  his  apartments.  A 
short  time  thereafter  appellant  returned  and 
was  beard  to  say  to  her  husband,  "What  in 
the  devil  are  you  doing  here?"  The  quarrel 
— ^If  It  can  be  said  to  have  been  a  quarrel, 
because  no  words  were  heard  except  those 
used  by  appellant — seemed,  Judging  by  the 
tone  of  her  voice,  to  become  more  aggravated 
as  she  continued,  and  she  was  heard  to  pro- 
fanely threaten  that  "she  would  cut  his  head 
oft."  A  short  time  elapsed  thereafter  in 
whl<3i  no  words  were  heard,  but  the  parties 
seemed  to  be  scuffling,  when  she  was  heard 

to  say,  "You  come  over  here  you  a of 

a  b and  put  your  hand  in  this  water." 

Following  this  exclamation,  a  shot  was 
heard,  and  Mrs.  Murphy  and  her  sou  rushed 
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Into  the  room.  They  fotind  the  deceased  ly- 
ing on  the  floor  between  the  dqor  and  a  stove. 
The  furniture  of  the  room  was  In  order. 
They  saw  no  weapon  upon  the  deceased  or 
elsewhere;  they  placed  him  on  the  bed,  and 
he  died  a  few  minutes  thereafter  from  a 
bullet  wound  which  bad  entered  under  his 
right  arm,  and,  penetrating  both  lungs  and 
the  heart,  had  lodged  ^ear  the  left  nipple. 
Mrs.  Mnrphy  was  greirely  excited  when  she 
entered  the  room,  and  was  not  certain  where 
she  first  saw  the  appellant,  but  thinks  the 
latter  was  In  the  dlntng  room,  wrapping  up 
her  band.  The  first  thing  the  appellant  said 
was  that  she  had  shot  her  husband.  Mur- 
phy, the  son,  testified  that  when  he  first  saw 
appellant  she  was  coming  from  the  back 
part  of  the  house  and  she  declared  ^e  had 
killed  him,  and  asked  witness  to  go  and  get 
a  doctor.  Nothing  was  said  by  the  appellant 
about  the  deceased  attacking  her.  The  son 
further  testified  that  appellant  had  a  cut  on 
her  finger,  and  the  deceased  one  on  his  wrist 
After  the  deceased  had  been  placed  on  the 
bed,  appellant  knelt  by  his  side  and  said  she 
was  sorry.  The  cause  leading  to  this  homi- 
cide is  readUy  determined  from  the  testi- 
mony of  neighbors,  to  the  effect  that  it  was 
the  custom  of  appellant  to  have  frequent 
male  visitors  during  her  husband's  absoice. 
During  the  quarrels  between  the  appellant 
and  the  deceased  he  often  accused  her  of 
this  delinquency,  and  she  violently  asserted 
that  it  was  none  of  his  business,  and  that  she 
would  cut  his  heart  out,  or  words  of  like 
Import  Aside  from  diaracter  witnesses,  on- 
ly the  appellant  testified  in  her  own  behalf. 
Her  account  of  the  tragedy,  without  employ- 
ing her  verbiage,  is  that  when  die  returned 
from  purchasing  a  loaf  of  bread  she  found 
the  deceased  in  the  house,  and  without  cause 
he  slapped  her  in  the  face  and  knocked  her 
down.  Following  this,  she  says  she  requested 
him  to  get  up  that  she  might  make  the  bed. 
He  got  up  and  went  into  the  kitchen,  with 
the  threat  that  he  would  cut  her  throat  He 
got  a  butcher  knife,  and  she  tried  to  take 
it  away  traai  him,  and  in  so  doing  cut  two 
of  her  fingers.  She  did  not  know  how  he  cut 
himself.  She  put  her  hand  into  a  pan  of 
water  and  told  him  to  do  likewise,  when  he 
ran  into  the  front  room,  put  the  butcher 
knife  into  a  stove,. and  grabbed  a  poker.  She 
begged  him  to  put  the  poker  down ;  she  took 
a  revolver  she  had  brought  from  the  kitchen 
a  while  before,  and  as  deceased  tried  to  hit 
her  with  the  poker.  She  warned  him  that 
if  he  did,  she  would  shoot  him.  lliat  he 
drew  up  the  poker,  when  she  shot,  not  with 
the  intention  of  killing  him,  but  to  scare  him. 
That  she  would  not  have  kUled  him  for  the 
world.  The  poker  referred  to  was  found 
three  feet  or  more  from  the  body  of  the  de- 
ceased, lying  on  the  zinc  under  the  stove. 

[1]  I.  Motion  for  Veto  Trial. — The  general- 
ity of  the  errors  attempted  to  be  preserved 
la  the  motion  for  a  new  trial  is  such  as  not 


to  demand  a  review  by  this  court  Under 
the  provisions  of  section  6285,  R.  S.  1909,  a 
motion  for  a  new  trial  is  required  to  "set 
forth  the  grounds  or  causes  therefor."  So 
far  as  the  testimony  Is  concerned,  if  specific 
objections  had  been  made  thereto  at  the  time 
it  '^as  offered,  the  general  objections  in  the 
motion  for  a  new  trial  would  be  deemed  suffi- 
cifflit  (Collier  v.  liead  Co.,  208  Mo.  loc.  dt 
257,  106  S.  W.  971;  Norris  v.  BaUroad,  239 
Mo.  loc.  dt  711,  144  S.  W.  783 ;  but  the  ob- 
jections made  during  the  trial  were  of  the 
same  general  nature  as  those  found  In  the 
motion,  and  the  trial  court's  attention  was 
not  therefore  properly  directed  to  them  In  a 
manner  to  demand  an  intelligent  ruling 
thereon  and  to  require  their  conslderatl<m 
here.  This  disposes  of  many  of  the  reasons 
now  ui^ed  In  the  appellant's  brief  for  a  re- 
view of  this  case  on  account  of  errors  claim- 
ed to  have  been  committed  in  the  admission 
of  testimony.  State  v.  McBrien,  265  Mo. 
594,  178  S.  W.  489.  We  wUl  notice  in  their 
order  such  assignments  of  error,  if  any,  as 
are  entitled  to  review  on  account  of  specific 
objections  having  been  made  thereto. 

[2]  II.  Teatimony. — The  general  objection 
made  to  the  admission  of  testimony  to  show 
the  frequency  of  the  visits  of  other  men  to 
appellant  during  the  husband's  absence  would 
authorize  us  in  declining  to  consider  same. 
State  V.  Sherman,  264  Mo.  loa  clt  380,  175 
S.  W.  73.  However,  had  the  objection  been 
specific,  the  admission  of  the  testimony  would 
not  have  been  error,  especially  in  this  case, 
where  its  introduction  had  been  prefaced  by 
proof  of  quarrels  between  the  appellant  and 
deceased  in  regard  to  this  matter,  because  it 
tended  to  show  a  motive  for  the  homldde. 
State  V.  Sprouse,  177  S.  W,  838;  State  v. 
Duestrow,  137  Mo.  loc.  dt  86,  88  S.  W.  664, 
39  S.  W.  266. 

[3]  An  objection  was  interposed  to  the  ad- 
mission of  testimony  in  regard  to  the  quar- 
rels referred  to,  on  the  ground  that  same 
was  hearsay.  It  cannot  properly  be  so  clas- 
sified. The  remarks  made  by  appellant  during 
these  wordy  altercatlcms  each  embodied, 
among  other  things,  threats  against  the  life 
of  deceased.  Evidence  relative  thereto  was 
admissible  to  show  the  animus  or  Intent  of 
the  appellant  in  firing  the  shot  which  re- 
sulted in  the  death  of  her  husband.  State 
?.  ParUow,  00  Mo.  lot  dt.  629,  4  S.  W.  14, 
59  Am.  Bep.  31.  Evea  In  capital  cases  such 
testimony  is  held  to  be  admissible  as  tending 
to  show  the  disposition  of  the  accused,  and 
It  may  be  considered  with  other  independent 
proof  of  the  act  charged.  The  Jury  passes 
upon  the  weight  of  such  threats.  Admitted 
in  capital  cases,  they  are  certainly  compe- 
tent in  the  case  at  bar.  State  v.  Grant,  79 
Mo.  loc.  dt  137,  49  Am.  Bep.  218;  Ferguson 
T.  Thacher,  79  Mo.  511. 

[4]  While  It  was  shown  that  these  quarrels 
in  which  the  threats  were  made  occurred  at 
intervals  near  and  remote  from  the  date  of 
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the  homicide,  the  competency  of  the  testi- 
mony In  regard  thereto  was  not  thereby  af- 
fected. It  was  held  In  the  Orant  Case,  su- 
pra, following  State  ▼.  Adams,  76  Mo.  S5S, 
that  the  nearness  or  remoteness  of  threats 
did  not  affect  their  competency.  Even  vague 
threats,  not  directed  against  a  particular 
person,  have  been  admitted  to  explain  the 
motive  for  a  subsequent  act  Numerous  cas- 
es from  the  State  Trials  (Will's  Olr.  Evl.  top 
p.  62)  sustain  the  admission  of  evidence  of 
threats,  although  vaguely  made.  In  Stew- 
art's Case,  19  State  Trials,  100,  evidence  was 
admitted  that  he  had  said  "be  hated  all  of 
the  name  of  Campbell."  See,  also,  Bex  v. 
Barbot,  18  State  Trials,  1251. 

It  must  be  admitted,  however,  that  many 
of  the  rules  of  procedure  In  these  cases  savor 
much  of  barbarism,  and  that  even  my  Lord 
Coke's  practical  application  of  the  law  In  the 
prosecution  of  a  criminal  was  little  akin  to 
his  lucid  and  lofty  declarations  In  regard  to 
the  same  as  an  abstract  science.  Little  heed, 
therefore,  need.be  given  to  the  State  Trials 
as  precedents.  This  court,  however,  In  State 
v.  Guy,  69  Mo.  430,  permitted  a  witness  to 
testify  that  she  heard  the  accused  say,  a 
short  time  before  the  homicide,  "I'll  kill  him, 

Q d ^n   Mm,"    without    calling    any 

name.  In  view  of  which  there  can  be  no 
question  as  to  the  admissibility  of  evidence 
of  threats. 

[6]  The  asking  of  leading  questions  is  a 
matter  within  the  discretion  of  the  trial 
court;  and,  unless  It  is  manifest  that  this 
has  been  abused,  it  will  not  authorize  a  re- 
versal. State  V.  Steele,  226  Mo.  loc.  dt  602, 
126  S.  W.  406;  State  v.  George,  214  Mo.  lot 
dt  269,  113  8.  W.  1116;  State  v.  Knost,  207 
Mo.  loa  clt  28, 106  S.  W.  616. 

[I,  7]  III.  Jurors,  Challenffe.— The  fact  that 
one  of  the  Jurors  was  well  acquainted  with  the 
prosecuting  attorney  and  his  assistants,  and 
had  been  a  witness  for  the  state  In  another 
case,  does  not  constitute  grounds  for  a  chal- 
l^ige  for  cause.  This  juror  upon  his  voir 
dire  examination  had  qualified  by  answering 
that  he  would  try  the  case  fairly  according 
to  the  law  and  the  evidence.  This  was  all 
that  was  required.  Joyce  v.  Railroad,  219 
Mo.  loc.  dt  861,  118  S.  W.  21;  Gardner  v. 
Metro.  St  Ry.  {App.)  177  S.  W.  787.  If 
timely  objection  had  been  made  to  this  Juror, 
as  was  not  done,  and  an  exception  had  been 
saved  to  an  adverse  ruling  by  the  trial  court. 
It  would  not  have  be«i  error,  In  the  face  of 
the  Juror's  fitness  in  all  the  requisites  neces- 
sary to  authorize  him  to  sit  In  the  case. 
This  complaint  appears  flrat  in  the  motion 
for  a  new  trial.  This  is  too  late.  State  y. 
Brown,  119  Mo.  loa  dt  537,  24  S.  W.  1027. 
25  S.  W.  200;  State  v.  Phillips,  117  Mo.  loa 
dt.  394,  22  S.  W.  1079. 

[8]  IV.  Retnarkt  of  Counsel. — Objections 
to  remarks  of  counsel  for  the  state  come  too 
late  when  first  made  in  the  motion  for  a 
new  trlaL     A  motion  for  a  new  trial  does 


not  prove  its  own  allegattons ;  its  purpose  la 
to  preserve  matters  of  exception  occnrrlns 
durUig  the  trial.  Such  matters,  to  vrUch 
proper  objections  have  not  been  made  and 
exceptions  saved  thereto  as  they  occurred, 
are  not  properly  incorporated  in  a  motion 
for  a  new  trlaL  State  v.  Teeter,  239  Mo. 
loa  dt  483,  144  S.  W.  445;  State  ▼.  Jeffries, 
210  Mo.  loa  dt  336,  109  S.  W.  814,  14  Ann. 
Ca8.524. 

There  was  no  error  in  this  case  anthorldng 
a  reversal.  The  killing  was  mtfaleBs,  and  tlie 
appellant  was  fortunate  in  secnriag  so  Hgbt 
a  sentence.  The  Judgment  of  the  trial  coort 
should  be  affirmed;  and  it  Is  so  ordered. 
All  concur. 


SIMPSON  T.  VAN  LANINGHAM. 
(No.  16721.) 

(Supreme  Court  of  IfCssouri.     Fd>.  &,   1816L 
Rehearing  Denied  March  1,  1910.) 

1.  BUXS  AND  NOTKS  4a»Zll— INDOBBKMXITT  TS 

Blank— Effect. 

Where  notes,  payable  to  maker,  are  in- 
dorsed in  blank  by  him,  they  are  thereapon 
payable  to  bearer  and  negotiable  by  delivery. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  SS  500,  601;   Dec.  Dig.  «=» 

2.  Bills  and  Notxs  $=»348  —  Collaterai. 
Aqrekmb  NTS— Validity. 

Defendant  gave  his  promissory  note  in  pur- 
chase of  cori>orate  stock  and  at  the  game  time 
took  an  agreement  from  the  seller  to  retom  the 
notes  at  maturity  if  defendant  elected  to  ten- 
der the  stock.  The  stock  was  indorsed  by  de- 
fendant in  blank,  and  attached  to  the  notes  as 
collateral.  Before  due,  the  notes  were  transfer- 
red to  a  bank,  which  had  full  knowledge  of  the 
entire  transaction.  A  snbaeqnent  assignee  Boed 
on  the  notes.  Held,  that  tbe  agreemoit  ac- 
companying the  note  was  to  be  considered  with 
it  to  effectuate  the  intent  of  tiie  parties,  so  that 
plaintiff,  having  bought  from  the  bank  after  ma- 
turity, could  not  recover. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  iS  863-^5,  864,  866;  Dec. 
Dig.  <S=»343.] 

3.  Bills  and  Notes  «s>134  —  Gollasbbai, 
Aqeekments— Valid  ITT. 

In  such  case  the  instruments  conld  be  con- 
strued together,  although  another  also  signed 
the  agreement 

[Ed.  Note,— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ${  326-329^ ;  Dea  Dig.  €=> 

4.  OOHTBAOTS  «=>166  — OoNSTBUonon  — Bfk- 

amo  WOBDB— dtTABANTEB. 

The  mere  use  of  the  word  "guarantee"  in 
an  agreement  does  not  change  the  plain  charac- 
ter of  the  agreement 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  |  737;    Dec.  Dig.  «=>156.] 

6.  cobpobationb  ®=>11t  —  pebfokmajfob  — 

Tenoeb— Ikpobsibilitt. 

Where  an  agreement  required  the  seUer  of 
corporate  stock  to  return  the  purchaser's  notes 
at  the  letter's  election  on  tender  of  the  stock 
purchased  by  him,  and  the  stock  was  deposited 
as  collateral  with  the  notes,  tender  by  the  pnr- 
chaser,  was  not  necessary,  since  the  stod  in- 
dorsed in  blank  was  held  as  collateraL 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  t  606;    Dec.  Dig.  «=»117:] 
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0.  EvmiioK  «sb817— Hbabsat— ADinssiBiL- 

ITT. 

Where  testimony  of  defendant,  in  an  action 
on  a  note  by  purchasers  after  maturity,  as  to  a 
conversation  with  plaintiffs  asftlKnors  in  the 
presence  of  one  of  the  pardiasers,  tended  to 
riiow  knowledge  of  such  purchaser  that  his  as- 
signor was  not  a  bona  fide  holder,  it  was  not 
hearsay,  but  admissible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {{  1174-1192;   Dee.  Dig.  «=»317.] 

7.  Tbial  «=>86— OBjEonoNS  to  Evidenceb— 

SuKrioixnoT. 

An  objection  to  evidenoe  on  the  ground  of 
hearsay  is  too  broad,  where  some  portions  so 
objected  to  are  not  hearsay. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  it  222-22S;    Dec.  Dig.  «=»88.1 

&  Bnxs  AKB  NOTKS  «=3601— Aonows— Bvi- 

DBHCB— ADlaSSIBIUTY. 

Where  defendant  purchased  corporate  stock, 
giving  in  return  his  notes,  and  took  an  agree- 
ment from  the  seller  to  return  the  notes  at  ma- 
turity in  exchange  for  the  stock  at  defendant's 
election  and  defendant  then  deposited  the  stock 
indorsed  in  blank  as  collateral  for  the  notM, 
evidence  that  he  made  efforts  to  secure  a  return 
of  the  stock  in  order  to  secure  cancellation  of 
the  notes  was  admissible,  in  an  action  on  the 
notes  by  a  pnrdiaser  wita  notice. 

[JEid.  Note.— For  other  cases,  see  BiDs  and 
Notes,  Cent  Dig.  Si  16e8-17U7 ;  Dec  Dig.  «=> 

Wbodson,  0.  J.,  and  Graves  and  Bond,  JJ., 
dissenting; 

In  Banc.  Appeal  from  Circuit  Court,  Jack- 
son County;  W.  A.  Powell,  Jadge. 

Action  by  J.  C.  Simpson  against  O.  h.  Van 
Lanlngham.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

Robinson  ft  Goodrich,  of  Kansas  City,  for 
appellant  Wm.  Thomson,  of  Kansas  City, 
and  D.  C.  Payne,  of  Milam,  for  respondent 

BLAIR,  J.  From  a  Judgment  in  Uie  Jade- 
scMi  drcnlt  court  In  a  suit  on  two  notes  for 
f6,000,  plaintiff  appeals. 

Plaintiff  sues  merely  as  an  assignee  for 
collection  purposes.  The  notes  sued  on  were 
negotiable  In  form,  dated  September  17,  1907, 
and  payable  at  the  National  Bank  of  Com- 
merce of  Kansas  City,  six  months  after  date. 
Badi  was  signed  by  defendant  and  was  pay- 
able to  himself  or  order.  There  was  evidence 
tliese  notes  were  executed  in  consideration 
of  the  purchase,  or  proposed  purchase,  by  de- 
fendant of  100  shares  of  the  stock  of  the 
Merchants'  iRiefrigerator  Company,  of  which 
J.  B.  Brady  was  president  The  stock  of  this 
last-named  company  had  been  Increased,  and 
Brady  desired  to  dispose  of  some  of  this  in- 
crease to  defendant  There  was  evidence  de- 
fendant was  a  reluctant  buyer,  but  was  per- 
soaded  by  Brady  and  the  cashier  of  the  Na- 
tional Bank  of  Commerce  to  yield,  and  the 
tesnlt  was  defendant  executed  the  notes  in 
suit,  payable  to  himself.  Indorsed  them  In 
blank,  and  delivered  them  to  Brady  for  his 
company,  attaching  to  each  note  as  collateral 
60  shares  of  the  stock  of  the  company  contem- 
poraneously issued  to  him,  having  indorsed 
the  certiflcate  of  stock  in  blank.    As  a  part 


of  the  same  transaction  the  Refrigerator 
Company  and  Brady  executed  and,  simul- 
taneously with  the  delivery  of  the  notes,  de- 
livered to  defendant  a  contract  In  writing 
as  follows: 

"The  Great  Western  Life  Insurance  Co. 
Kansas  City,  Mo.  &-1&— 1007.  Office  of  Preri- 
dent  Mr.  O.  L.  Van  Laningfaam,  City— Dear 
Sir:  You  have  this  day  purchased  of  the  Mer- 
chants' Refrigerator  Company  100  shares  of  the 
capital  stock  represented  by  certificates  Nos. 
134  and  135  for  50  shares  each  for  which  yon 
have  given  two  notes  of  16,000.00  each  in  set- 
tiement  due  in  six  mouths.  IThiB  statement  is 
for  the  purpose  of  guaranteeing  to  yon  that  at 
the  matnri^  of  stdd  notes  yon  may,  at  font 
option,  surrender  the  stock  and  if  you  do  sur- 
render said  stock,  we  jointiy  and  severally  agree 
to  cancel  and  return  to  you  your  two  notes  of 
$5,000.00  each  upon  the  delivery  to  us  of  said 
stock.  Merchants'  Refrigerator  Co.,  by  J.  B. 
Brady,  Pres.     J.  B.  Brady." 

The  answer  to  each  count  set  up  this  agree- 
ment and  averred  it  was  part  of  the  consider- 
ation of  the  notes  sued  on.  A  few  days  after 
the  notes  were  executed  and  delivered  and 
the  contract  delivered  to  defendant,  Brady 
and  the  Refrigerator  Company  transferred 
the  notes  by  delivery  only  and  for  yalue  to 
the  National  Bank  of  Commerce.  There  Is 
evidence  the  bank  had  full  notice  of  the  con- 
tract, or  agreement,  delivered  to  defendant, 
and.  In  fact,  that  the  bank's  cashier  assisted 
In  formulating  the  agreement  set  out  and 
participated  In  the  negotlatlona  out  of  which 
It  and  the  notes  grew.  The  bank  subsequent- 
ly went  Into  the  liands  of  a  receiver,  who 
•old  the  notes  In  suit,  after  maturity,  with  a 
multltode  ot  otbers,  to  the  Terrace  C^y  Real- 
ty Company  and  Dr.  Woods,  wbo  jointly  au- 
thorised plaintiff  to  coUeet  them  by  this  suit 

Plaintiff  contends  the  agreement  coosti- 
tntes  no  defense,  without  regard  to  the  ques- 
tlcn  of  notice  to  the  bank,  and  complains  of 
certain  testimony  admitted  and  InstructlonB 
given  and  of  rulings  on  objections  to  argu- 
ment of  dtfendant's  counaeL  The  evidence. 
Instructions,  and  argument  complained  of 
need  not  now  be  set  out,  but  will  be  adverted 
to  In  the  course  ot  the  opinion. 

[1]  I.  The  notes,  being  payable  to  the  mak- 
er and  indorsed  in  blank  by  him,  thereupon 
became  payable  to  bearer  and  negotiable  by 
delivery,  and  were  so  negotiated  by  defend- 
ant and  then  negotiated  to  the  bank  by  his 
transferee.  It  appears  from  the  evidence 
that  the  bank  became  a  holder  for  value  be- 
fore maturity. 

[2]  Plaintiff  contends  the  agreement  accom- 
panying the  note  was  (JoIIateral  and  Inde- 
pendent and  constitutes  no  defense  to  this 
action,  even  though  It  be  conceded  that  the 
bank  took  with  notice,  and  that  plaintiff,  a 
transferee  after  maturity,  Is  affected  with 
all  equities  attaching  to  the  note  in  the 
bank's  hands. 

Practically  this  Identical  question  was  de- 
cided in  American  Gas  dt  V.  M.  Co.  T.  Wood, 
90  Me.  616,  38  AU.  548,  48  L.  R.  A.  449.  In 
that  case  the  action  was  upon  a  note.    In  de- 
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fense  there  was  offered  a  written  agreement 
to  the  effect  that  if  the  maker  did  not  ^iab 
to  pay  the  note  at  Its  maturity,  he  should 
"receive  It  back  on  the  surrender  by  him" 
to  the  payee  "of  one  hundred  shares  of  stock" 
which  constituted  the  consideration  of  the 
note.  The  court  in  that  case  discusses  at 
some  length  the  authorities  holding  that  in- 
dei)€ndent,  collateral  agreements  constitute 
no  defense  to  promissory  notes,  but  afford 
separate  actions  for  their  breach,  but  holds 
that  the  note  and  agreement  there  consider- 
ed are — 

"connected  by  direct  reference  or  necessary  im- 
plication, and  are  to  be  construed  togetber  as 
an  entire  contract,  the  stipulations  of  which  are 
mutual  and  dependent,  rather  than  independent 
and  collateral." 

The  basis  of  this  rule  was  stated  to  be: 
"That  two  contemporaneous  writings  between 
the  same  parties,  upOn  the  same  subject-matter, 
may  be  read  and  construed  as  one  paper;  and 
this  rule  applies  notwithstanding  one  of  the 
writings  is  a  promissory  note,  when  the  action 
is  between  the  parties  to  it  or  their  represen- 
tatives." 

It  is  indisputable  that  the  same  mle  ap- 
plies to  a  transferee  with  notice  or  after 
maturity.    HIU  v.  Huntress,  43  N.  H.  480. 

The  agreement  in  the  case  at  bar  is  in  writ- 
ing, and  the  cases  dealing  with  the  admissibil- 
ity of  parol  agreements  are  not  in  point 
Nether,  for  obvlons  reasons,  are  the  cases 
applicaUe  In  which  attempts  were  made  to 
defend  oa  the  ground  that  the  consideration 
of  the  note  sued  oil  was  an  executory  contract 
which  had  been  breached,  but)  of  which  breach 
the  transferee  had  no  notice  before  he  botigbt 
the  note.  The  same  thing  is  true  of  cases  In 
which  the  defense  was  that  the  note  was  for 
property  accompanied  by  a  warranty,  and 
the  transferee  of  the  note  had  notice  of  the 
warranty  but  not  of  its  breach.  In  such  cas- 
es the  note  and  executory  contract  or  the  note 
and  warranty  are  consistently  construed  to 
be  independent  agreements,  and  the  maker  is 
remitted  to  his  action  upon  his  contract  or 
warranty.  To  this 'class  belong  the  cases  cit- 
ed by  plaintiff  in  this  case.  In  Jennings  v. 
Todd,  118  Ma  loc.  dt  301,  24  S.  W.  149,  40 
Am.  St  Bep.  373,  it  is  expressly  stated  that 
at  the  time  Bush  purchased  Jennings'  note 
"neither  fraud  nor  breach  of  contract  had 
developed."  In  that  case  the  note  was  pay- 
able at  a  fixed  time.  The  fulfillment  of  the 
contract  to  furnish  the  maker  certain  books 
for  a  stated  price  depended  upon  the  maker 
himself,  and  was  to  be  fulfilled  "from  time  to 
time  in  such  quantities"  as  the  maker  de- 
sired. The  note  was  to  become  void  upon  the 
payee's  violation  of  ite  contract  to  furnish 
the  maker  the  books  described.  When  what 
is  said  in  the  opinion  is  confined,  as  it  Should 
be,  to  the  facts  in  the  case,  it  accords  with 
the  general  current  of  authority  upon  the 
subject  and  in  no  way  is  in  conflict  with  the 
conclusion  reached  in  American  Gas  &  V.  M. 
Co.  v.  Wood.  Other  cases  cited  are  Adams  v. 
Smith,  35  Me.  324;  Miller  v.  Ottaway,  81 
Mich,  196,  45  N.  W.  065,  8  L.  B.  A,  428,  21 


Am.  St  Bep.  613;  Dow  v.  Tattle,  4  Massu 
414,  8  Am.  Dec.  226;  Davis  v.  McGready,  17 
N.  T.  280,  72  Am.  Dec.  461. 

In  Miller  v.  Ottaway  the  note  was  for  the 
purchase  price  of  two  mares,  the  seller  war- 
ranting that  they  were  in  foaL    The  note  was 
negotiated  before  maturity,  and  the  Indorsee 
had  knowledge  of  the  warranty,  but  none  of 
any  breach  of  it    The  court  states  the  rule 
to  be  that  it  is  not  a  "defense  against  a  bona 
fide  holder  for  value  that  he  was  Informed 
that  the  note  was  made  in  ctmsideration  of 
an  executory  contract,  unless  he  was  also 
informed  of  its  breach,"  though  the  defense 
might  be  Interposed  If  he  knew  of  the  breach. 
The  court  cites  1  Parsons  on  BUls  &  Notes, 
261,  wherein  the  other  cases  cited  by  plain- 
tiff on  this  point  are  dted  and  relied  upon, 
with  others.    It  is  clear  the  case  at  bar  does 
not  fall  within  this  principle.    The  condition 
upon  which  the  agreement  in  this  caae  pro- 
vides that  the  note  is  to  be  returned  is  quite 
different  in  character  from  that  contemplated 
by  the  rule  announced  in  Miller  v.  Ottaway. 
In  that  case  the  stipulations  were  clearly  in- 
dependent and  independently  actionable.    The 
Intent  of  the  parties  is  the  principal  thing, 
and  the  question  Is  usually  to  be  resoived 
upon  the  inquiry,  as  has  been  said,  whether 
that  intent  was  "that  performance  should  be 
mutnal,  dependent,  and  simultaneous."    Tur- 
ner V.  MelUer,  69  Mo.  loc  dt  535,  536.    It  is 
also  true  that  In  case  of  doubt  covenants 
are  ordinarily  held  to  be  dependent    These 
principles  distinguish  the  cases  dted  by  plain- 
tiff, and  cwifirm  the  soundness  of  the  conclu- 
sion in  American  Gas  &  V.  M.  Ck>.  v.  Wood, 
whidi  we  think  correct  and  whldt,  applied 
here,  negatives  plaintiff's  contention  that  the 
agreement  in  evidence  did  not  affect  the  right 
to  sue  on  the  notes.     If  the  bank  took  with 
knowledge  of  the  agreement,  it  took  subject 
to  It  and,  further,  can  even  be  said  to  have 
taken  with  knowledge  of  a  breach,  since  it 
took    with    the    notes    the   stock    attached 
to  them  and  dealt  with  In  the  agreement 
Plalntifrs  prindpals  bought  from  the  bank 
after  maturity,  and  stand  in  the  bank's  shoes, 
so  far  as  the  agreement  is  concerned. 

[I]  It  is  suggested  the  agreement  is  not  be- 
tween the  parties  to  the  note,  and  that  It  can- 
not, therefore,  be  construed  with  the  note. 
The  evidence  makes  It  clear  enough  that  the 
note  was  transferred  by  delivery  to  the  make; 
of  the  agreement  It  was  payable  to  bearer, 
being  indorsed  in  blank  by  the  payee  who 
executed  it  to  himself.  It  was  this  note,  so 
transferred,  with  whidi  the  agreement  bad  to 
do.  The  payee,  when  the  agreement  was  de- 
livered, was  the  holder,  and  the  holder  sign- 
ed the  agreement  That  another  also  signed 
does  not  change  the  rule. 

[4j  It  is  also  contended  that  the  agreement 
was  a  mere  guaranty  and  intended  merely 
to  afford  an  action  in  case  of  noncompliance 
with  its  terms.  This  argument  is  based  upon 
the  use  of  the  word  "guarantee"  in  the  agree- 
ment   The  term  "guarantee"  was  doubtless 
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used  with  the  Intent  to  give  emphasis  and 
not  to  change  the  plain  character  of  the  agree- 
ment. 

[8]  n.  It  Is  urged  that  the  instructions  giv- 
en for  defendant  authorized  a  finding  for  him, 
without  requiring  a  finding  that  he  complied 
with  the  conditions  of  the  agreement  by  re- 
turning the  stock  or  relinquishing  his  rights 
to  it.  PlaintifT  ofTcred  in  evidence  the  notes 
and,  attached  thereto,  the  certificates  of  stock, 
Indorsed  in  blank.  From  their  date,  the 
holders  of  the  notes  had  the  stock,  so  indors- 
ed, in  their  possession.  Defendant  was  whol- 
ly disabled  to  tender  physically  the  stock  in 
return  for  the  notes,  and  that  because  plain- 
tiff's assignor  bad  possession  of  the  stock 
when  the  notes  matured.  Having  proved 
that  the  bank,  in  whose  shoes  be  stands,  had 
the  atock  in  Its  possession,  and  that  It  was 
Indorsed  in  such  manner  that  the  bank  could 
avail  Itself  of  It  at  will,'  and  that  he  now 
has  the  same  sto<ft  In  the  same  condition,  it 
does  not  lie  in  his  mouth  to  complain  because 
the  Jury  was  not  requited  to  find  that  de- 
fendant tendered  to  the  bank  the  stock  which 
the  bank  already  had,  under  its  full  control, 
so  far  as  this  question  is  concerned. 

[S,  7]  III.  Defendant,  in  his  deposltlini,  oa 
cross-examination,  testified  that  after  the 
bank  went  into  the  hands  of  a  receiver  he 
was  called  into  a  meeting  of  the  officers  and 
directors  of  the  National  Bank  of  Ommerce 
and  reorganization  committee.  The  receiver, 
also,  was  present  Dr.  Woods,  one  of  the 
plaintiff's  present  principals  (one  of  the  pres- 
ent owners  of  the  note),  and  Mr.  Kule,  cash- 
ier of  the  bank,  were  there.  Defendant  said 
he  was  questioned  as  to  the  notes,  and  said 
he  "went  into  the  case  fully,  and  stated  Mr, 
Rule's  connection  with  the  matter,  and  also 
stated  he  did  not  care  to  purchase  the  stock, 
but  that  he  exercised  his  right  to  cancel" 
In  accordance  with  the  contract  and  demand- 
ed his  notes.  He  said  he  offered  to  produce 
the  contract,  but  the  chairman  said  it  was 
not  necessary,  stating  that  If  the  notes  were 
in  the  hands  of  Innocent  parties  th^  would 
have  to  be  paid.  Defendant  testified  he  re- 
plied they  were  not  In  the  bands  of  Innocent 
parties,  but  of  the  Bank  of  Commerce,  which 
had  notice  of  the  whole  transaction.  This 
testimony  appears,  piecemeal,  in  two  deposi- 
tions. The  objections  made  In  this  connec- 
tl<Hi  were  that  the  above  was  hearsay.  One 
fault  with  the  objection  now  relied  upon  is 
that  it  included  in  the  scope  of  the  matter 
objected  to  defendant's  offer  to  produce  the 
contract  and  other  things  clearly  not  hearsay. 
It  was  too  broad.  Further,  it  was  competent 
to  show  that  Dr.  Woods  had  notice  of  the 
bank's  knowledge  of  the  agreement  before  he 
purchased  the  notes  In  suit,  particularly  since 
these  notes  were  purchased  by  him  and  an- 


other in  connection  with  other  paper  of  the 
face  value  of  $432,000  for  the  sum  of  $30,000. 

[8]  IV.  Objection  Is  also  made  to  testimony 
of  defendant  that  he  demanded  from  Brady 
and  the  Merchants'  Refrigerator  Company 
the  return  of  his  notes,  in  accordance  with  his 
agreement;  that  be  was  told  the  bank  had 
the  notes,  and  he  then  caused  his  attorney 
to  demand  the  notes  from  the  bank.  In  this 
he  is  supported  by  Brady  and  his  attorney. 
This  testimony  was  competent  to  show  an  ^- 
fort  to  comply  with  the  agreement,  so  far 
as  defendant  could.  The  principle  relied  up- 
on by  plaintiff  in  connection  with  bis  com- 
plaint concerning  the  instructions  would  have 
required  of  defendant  an  effort  to  soirender 
the  stock  and  a  demand  that  the  notes  be 
canceled  under  the  agreement  had  the  stock 
not  been  in  the  possession  of  the  holder  of 
the  note.  The  testimony  could  not  have  In- 
jured plajntifl  in  any  way.  The  same  is  true 
of  defendant's  testimony  that,  when  approadi- 
ed  by  the  attorney  of  the  refrigerator  com- 
pany on  the  theory  that  he  was  a  stockholder 
thereof,  he  announced  that  he  had  elected  to 
surrender  the  stock  and  cancel  the  notes. 
This  evidence  could  not  have  prejudice^  plain- 
tiff, since  It  is  conceded  the  written .  agree- 
ment authorized  defendant  to  make  such  elec- 
tion as  against  the  refrigerator  company,  and 
plaintiff  stands  simply  upon  the  ground  that 
the  bank  bad  no  notice  of  the  contract,  and 
that,  even  if  it  had,  the  notes  in  Its  hands 
would  not  have  been  affected  by  it.  Practi- 
cally all  of  the  testimony  objected  to  was 
elicited  by  platatlffs  counsel  on  cross-exam- 
ination, but  read  to  the  Jury  by  defendant's 
counsel 

V.  Several  objections  were  made  during  the 
argument  of  defendant's  counsel.  In  all  In- 
stances except  one  the  court  ruled  with  plain- 
tiff, and  admonished  counsel  for  defendant 
No  requests  for  stronger  rebukes  were  made. 
At  <me  point  counsel  for  defendant  said: 
"The  Terrace  Company  was  formed  for  the 
very  purpose  of  manipulating  this  stuff,  near- 
ly all  the  assets  of  that  bank."  Counsel  for 
plaintiff  objected  on  the  ground  that  "the 
instruction  of  the  court  is  that  does  not  con- 
stitute a  defense."  Counsel  for  defendant 
rejoined  that  the  instruction  did  not  state  it 
was  "a  circumstance  the  Jury  cannot  con- 
sider." The  court  merely  remarked,  "Go  on." 
The  objection,  now  made,  that  the  statement 
would  prejudice  the  Jury  was  not  made  in  the 
trial  court  Further,  there  was  evidence 
tending  to  show  the  statement  had  truth  in 
it.  At  the  most,  there  Is  nothing  indicating 
that  the  trial  court,  who  had  heard  all  the 
argument  in  the  case,  abused  its  discretion  in 
ruling  as  it  did.  The  Judgment  is  afilrmed. 
All  concur,  except  WOODSON,  C.  J.,  and 
GRAVES  and  BOND,  JJ.,  who  dissent 
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STATE  V.  BURKREY.    (No.  19287.) 

(Supreme  Court  of  Missouri,   Division  No.  2. 

Feb.  16,  1916.) 

1.  Mabsiaob  <S=>20  —  "Comkon-Law  Mab- 

RIAOB"— RECOaMTION. 

The  fact  that  two  persons  agreed  to  live 
with  each  other  as  husband  and  wifti,  without 
an  ecclesiastical  or  civil  marriage  in  the  belief 
that  such  solemnization  is  not  necessary  to  a 
valid  marriage,  is  not  al<»ie  sufficient  to  consti- 
tute a  "common-law  marriage,"  it  being  neces- 
sary in  addition  that  subeeiiuent  to  such  con- 
tract there  be  a  public  and  continued  recognition 
of  such  relation  by  the  parties  as  distinguished 
from  occasional  or  incidental  recognition. 

[Kd.  Note. — For  other  cases,  see  Marriage, 
Cent  Dig.  IS  12-14;   Dec.  Dig.  9=>20. 

For  other  delinitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Commoa-ljaw  Mar- 
riage.] 

2.  HouiciDB  4s»297  —  Ck>iatON-LiAW  Mab- 

BIAQE— iNSTEUCnON. 

On  a  trial  for  homicide,  where  accused  was 
cohabiting  with  a  woman  upon  whom  decedent 
and  a  friend  called,  and,  while  the  parties  were 
present  drinking,  an  altercation  arose  in  which 
accused  shot  and  killed  decedent,  it  was  not  error 
to  refuse  an  instruction  as  to  the  nature  and 
requisites  of  a  commou-law  marriage,  since  the 
existence  of  such  relation  between  accused  and 
the  woman  would  not  in  any  way  have  altered 
the  law  applicable  to  the  facts. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  {  &U;  Dec.  Dig.  <»»297.] 

8.  Gbihinai.  Law  «=9l091— Apfeai/— Iupbop- 
KB  Beuabkb  or  PBosBotnxito  Attobnbt-' 

BlIX  OF  EXGEFTIONS. 

On  appeal  from  conviction  no  question  as 
to  improper  remarks  made  by  the  prosecuting 
attorney  In  his  argument  to  the  jury  was  raised, 
where  such  remarks  appeared  in  the  motion  for 
a  new  trial,  as  set  out  In  the  record,  but  not  in 
the  bill  of  exceptions. 

[Ed.    Note.— For   other    cases,   see    Criminal 
Law,  Cent  IMg.  S|  2803,  2815,  2816,  2818,  2819, 
2823,  2824,  2^8-2833,  2843,  2931-2833,  2943 
Dec.  Dig.  «=>10B1.] 

Appeal  trom  Criminal  Court,  Jackson  Coun- 
tg;  Ralph  S.  Latshaw,  Judge. 

William  Burkrey  was  convicted  of  murder 
In  the  second  degree,  and  he  appeals.  Judg- 
ment affirmed. 

Defendant  has  appealed  from  a  Judgment 
convicting  him  of  murder  in  the  second  de- 
gree, and  fixing  his  punishment  at  10  years 
in  the  penitentiary. 

On  June  12,  1914,  be  shot  and  killed  Del- 
bert  Grabhom  at  the  home  of  Rose  Smith  in 
Kansas  City.  The  latter  person  is  known  in 
the  record  both  as  Mrs.  Smith  and  as  Miss 
Smith.  She  was  in  the  ostensible  control  of 
the  house  in  which  she  lived  with  her  two 
daughters,  aged  about  8  and  14  years.  She 
claimed  to  be  divorced.  Defendant  was  os- 
tensibly a  roomer  at  her  house,  and  had  been 
gncb  for  several  years.  He  testified  that 
there  was  never  any  marriage  ceremony  be- 
tween them,  but  that  they  lived  together  as 
husband  and  wife  several  years,  under  an 
agreemei^t  of  common-law  marriage.  He  fur- 
ther testified  that  they  did  not  permit  such 
relation  to  become  generally  known.  There 
was  no  other  evidence  that  any  one  knew  of 


such  relation.  He  testified  that  bis  wages 
went  to  support  tlie  children  of  Rose  Smith 
and  the  family.  Elizabeth  Megredy,  a  motbr 
er,  married,  but  separated  from  her  husband, 
worked  in  a  store  In  the  same  deitartmeat  In 
which  Rose  Smith  was  employed.  The  de- 
ceased was  married  and  had  one  child.  Ooa- 
coe  Mills,  also  married,  had  two  children. 
They  were  barbers  and  were  employed  in 
the  same  shop.  They  bad  rlsited  at  Rose 
Smith's  occasionally  for  seveiat  montlia. 
MUljB  testified  that  Rose  told  blm  that  de- 
fendant was  a  roomer,  but  that  be  (witness) 
had  never  met  defendant  prior  to  tbe  ni£^t 
of  the  homicide. 

Defendant  was  about  38  years  old,  appar- 
ently single.  He  was  employed  as  a  bar- 
tender. In  former  years  he  had  been  vari- 
ously employed  in  different  parts  of  the  coun- 
try, including  Denver,  Salt  Lalce  City,  and 
California.  In  accordance  with  a  previous 
appointment,  Mills  and  Grabhom  went  to 
the  Smith  home  about  10:30  p.  m.  of  June 
U,  1914,  taking  with  them  a  half  pint  of 
mixed  whisky  and  wine.  Mills  and  Rose 
each  took  two  small  drinks.  Megredy,  wlio 
was  there  by  fu>palntment,  took  one,  and 
Grabhom  none.  Tbe  defendant  came  a  Uttle 
after  1  o'clock,  passed  through  the  dining 
room  where  Rose  and  her  guests  were,  left 
two  bottles  of  beer  in  or  near  the  ioe  box, 
then  went  to  his  room.  Boon  after  he  came 
down  from  his  room,  through  the  hall,  into 
the  dining  room,  passing  thence  into  the  sit- 
ting room.  As  he  went  through  the  dinins 
room  something  was  said  by  Mills  about 
"prowling  around."  The  defendant  testified 
that  the  remark  was  aimed  at  him.  Mills 
testified  that  he  and  Grabhom  were  in  the 
act  of  leaving,  and  that  tbe  remark  was 
made  in  reference  to  their  own  movements. 
Defendant  went  to  his  room.  He  testified 
that  be  then  went  back  to  tell  them  that  he 
was  not  prowUng  around.  Mills  and  Meg- 
redy both  testified  that  defendant  then  came 
into  tbe  room  and  drew  the  gun  on  them; 
that  Rose  grabbed  defendant  saying,  "Billy, 
don't  shoot;"  that  Grabhom  started  to  run 
out  the  door,  but  that  defendant  shot  him 
as  be  was  trying  to  escape.  Defendant  testi- 
fied that  Grabhom  was  in  readiness  to  strike 
him  with  a  chair  which  deceased  had  raised 
in  bis  hand.  The  bullet  passed  through  the 
bowels,  and  death  was  almost  immediate. 
The  next  morning  the  defendant  called  for 
the  officer  to  come  and  get  him. 

Many  witnesses  testified  to  defendant's 
good  reputation  for  peace  and  quietude.  His 
reputation  for  truth  and  veracity  was  not 
attacked.  He  offered  to  prove  his  good  rep- 
utation for  truth  and  veracity.  On  objection 
the  evidence  was  excluded.  No  exception 
was  saved.  Defendant  offered  also  to  prove 
that  the  reason  why  he  and  Rose  Smith  did 
not  let  their  relation  as  husband  and  wife 
under  a  common-law  marriage  become  gen- 
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eraUy  known  was  becanae  of  defendant" b  re- 
ligion, and  of  the  prejudice  of  some  people 
against  persons  living  together  under  a  com- 
mon-law marriage.  The  ofFer  was  excluded, 
but  again  there  was  no  exception.  A  state- 
ment made  by  defendant  after  the  homicide 
was  read  In  enridence  without  objection. 
Among  other  things  in  that  statement  is  the 
following: 

"An  argummt  then  started  between  Orabhom 
and  I,  and  OraUiom  tiled  to  hit  me  with  a 
chair.  The  aiKument  started  when  he  said  I 
was  prowling  around,  and  I  said  that  nobody 
was  prowling  around,  and  be  got  up  off  the 
conch  and  tried  to  hit  me  with  a  chair,  and  I 
went  and  got  my  gun  oS  the  mantel  and  came 
back  into  the  dining  room  and  shot  Grabhoni. 
Blrs.  Smith  tried  to  stop  us  from  gnarreluig.  I 
don't  remember  how  many  shots  I  fired,  but  I 
don't  think  U  was  over  twa" 

The  following  Instruction  was  aslced  by  de- 
fendant and  refused  by  the  court: 

"The  court  Instructs  the  jury  that  marriage 
is  a  ciTil  contract,  and  it  is  not  necessary  that 
the  same  shall  be  solenmiiwd  before  a  minister 
of  the  Gospel  or  an  officer  of  law,  and  if  you 
find  and  belieTe  from  the  evidence  that  prior  to 
the  time  of  the  homicide  in  this  case  ttiat  the 
defendant  and  Bose  Smith  consented  and  agreed 
with  eadi  other  to  be  husband  and  wife,  and 
cohabited  together  as  such  husband  and  wife, 
then  Roch  facts  constitute  a  lawful  marriage, 
even  though  they,  or  either  of  them,  supposed  or 
bdiered  that  tb&  solemnisation  before  a  minister 
or  an  officer  of  the  law  was  necessary  to  comply 
with  the  forms  of  the  law,  and  no  subsequent 
aet.s  or  declarations  by  them  or  either  of  them 
conld  any  wise  annul  such  marriage." 

In  his  motion  for  a  new  trial  defendant 
sets  out  certain  improper  remarks  which  the 
motion  states  were  made  by  state's  counsel 
In  his  argument  to  the  Jury.  Those  alleged 
remarks  appear  nowhere  In  the  bill  of  excep- 
tions, except  in  that  motion. 

Sparrow  &  Page,  of  Kansas  City,  for  appel- 
lant John  T.  Barker,  Atty.  Oen.,  and  Shrad- 
er  P.  Howell,  Asst  Atty.  Oen.,  for  the  Statek 

lEtOZ,  O.  (after  stating  the  facts  as  above). 
[1]  I.  Tbe  instruction  asked  by  defendant 
on  the  subject  of  common-law  marriage  was 
properly  ref oaed.  It  is  necessary  that  the 
contract  of  common-law  marriage  should  be 
followed  by  a  general  and  full  recognition  by 
each  of  the  other  as  husband  and  wife.  It 
was  so  held  in  Bishop  v.  Brittaln  Inv.  Ca, 
229  Ma  ew,  129  S.  W.  668,  Ann.  Caa.  1812A, 
S68.    In  that  case  it  was  said: 

"If  the  language,  'he  recognized  her  as  his 
wife,*  refers  to  a  general  or  fuU  recognition  from 
and  after  January  1,  1894,  it  is  not  sustained  by 
tbe  proof.  Such  recognition  may  have  existed 
after  tbe  'party,'  but  not  before.  If  it  refers  to 
a  recofmition  now  and  then,  sporadic,  furtive,  in- 
cidental, and  not  a  continued,  public  recogninon, 
'»  holding  forth  to  the  world  oy  the  manner  of 
daily  life,  by  coadnct,  demeanor,  and  haUt,'  etc., 
then  it  does  not  meet  the  high  rtandard  set  in 
Campbell  v.  Campbell." 

[2]  In  this  case  there  was  no  evidence  tend- 
ing to  prove  such  a  general  recognition,  bnt 
it  was  all  to  the  omtrary.  It  is  dlfflcnlt  to 
see  how  the  inatmctlon  would  have  been 


proper,  even  If  there  had  been  such  evidence 
of  general  recognition.  Had  it  been  shown 
as  an  undisputed  fact  that  defendant  and 
Rose  Smith  were  husband  and  wife  and 
known  to  all  there  present  to  be  sncb,  it 
would  not  have  altered  the  law  applicable  to 
the  facts  In  the  least 

[3]  n.  The  allegation  In  the  motion  for  a 
new  trial  as  to  Improper  remarks  of  the  pros- 
ecuting attorney  in  his  argument  to  the  Jury 
does  not  prove  Itcielf.  It  Is  necessary  that  the 
bill  of  exceptions,  outside  of  such  motion, 
should  show  that  such  remarks  were  made. 
State  V.  Meals,  184  Mo.  loc.  dt  iSO,  eS  8.  W. 
442. 

A  careful  examination  of  the  record  has 
failed  to  discover  any  error.  The  evidence 
supports  the  verdict  The  judgment  Is  af- 
firmed. 

WIIiUAMS,  C,  concurs. 

PER  CURIAM.  The  foregoing  c^iinlon  of 
ROY,  a,  is  adopted  as  tbe  opinion  of  the 
court    AU  concur. 


STATE  V.  AJJUSS.    (No.  192TL) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Feb.  IB,  1916.) 

1.  (3BIUINAL  Law  «s>1031— Aphbad-ReoobB' 
— QXTKSnOMB  Pbesentbd. 

The  failure  of  the  record  to  show  an  ar- 
raignment and  plea  does  not  authorize  revers- 
al m  the  absence  of  objection  on  that  ground  till 
the  cause  reaches  the  Supreme  C!ourt 

fEd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  262^2626,  2631;  Dee.  Dig. 

<e=»io3i.] 

2.  (Jbiminai,  Law  «=>1167  —  AppbaI/— Habk- 

LXSS  BBHOB— INFOBMATION. 

Rev.  St  1909,  |  4472,  makes  it  a  felony 
for  any  person  over  16  years  of  age  to  have 
carnal  knowledge  of  affemale  between  14  and  1& 
Laws  1918,  p.  219,  amends  the  section,  raising 
the  minimum  age  of  the  male  to  17  years,  ana 
of  the  female  to  IS  years.  Held,  that  error  in 
an  infonnation  filed  after  the  ameodmrait  went 
into  effect,  charging  an  offense  before  that  date, 
in  setting  out  the  ages  as  named  in  the  amend- 
ment, is  not  ground  for  reversal  where  the  de- 
fendant is  shown  to  have  been  over  17  years  old 
and  the  prosecutrix  a  few  days  under  16,  in 
view  of  Bev.  St  1909,  §  5116,  providing  that  no 
information  shall  be  deemed  invalid  for  any  im- 
perfection which  does  not  tend  to  prejudice  the 
substantial  rights  of  defendant 

[Ed.  Note. — For  other  cases,  see  Oriminali 
Law,  Cent  Dig.  IS  8101,  3103-3106;  Dec  Dig. 
«=»1167.] 

S.  Cbiminal  Law  «=3l086  —  Appkai.  —  Prb- 

SENTING   QtJBSnONS   IW  TWAI,  COTTBT— BtLI. 
OF    ElXCiaPTIONS. 

The  objection  that  a  case  was  tried  while  a 
sufficient  and  formal  application  for  a  change  of 
venue  was  pending  cannot  be  reviewed  on  ap- 
peal, where  the  point  is  not  saved  in  the  bill  of 
exertions. 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  2736-2770,  2772, 2794 ;  Dec 
Dig.  <8=»1086.T 

4.  CfeiiawAi,  Law  «=»1088  —  Appeal— Bkoobd 

— PBESimPTIONS. 

Tbe  statements  In  the  record  that-  an  ap- 
pUcation  for  a  change  ot  venue  was  filed,  and 
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tlukt  the  jadfe  who  tried  the  case  was  called  in 
by  the  r«^(ular  judxe,  taken  in  connection  with 
the  presumption  of  the  right  action  of  a  court 
of  general  jurisdiction,  are  sufficient  to  show 
tliat  the  jadgB  who  tried  the  case  was  for  a  suf- 
ficient reason  called  in  by  the  regular  judge. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §|  2676,  2746-2751.  2757,  2766, 
2782-2S02,  2^;   Dec.  Dig.  <S=>1088.] 

6.  Obiminal  Law  «=»1144r— Appbai/— Ekvikw 

— Presomptions. 

Where  the  record  does  not  show  any  effort 
of  defendant  and  the  prosecuting  attorney  to 
agree  on  a  special  jvidge,  as  authorized  by  Kev. 
St  lOOe,  §  5109,  it  will  be  presumed,  in  the  ab- 
sence of  a  record  showing  to  the  contrary,  that 
they  waived  the  privilege  of  selecting  a  special 
judge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  273ft-2764,  2766-2771,  2774- 
2781,  2901,  3016-3037;   Dec.  Dig.  «=9ll44.] 

6.    WiTNESSKfi   €=>277— IlCFICACHl£ENT<— ADIUB- 

siBiLiTT  OF  Evidence. 

In  a  prosecution  for  having  carnal  knowl- 
edge of  a  female  under  the  age  or  ctmsent,  where 
the  defraise  is  a  complete  denial  of  the  act  charg- 
ed, cross-examination  of  an  uncle  of  the  prose- 
cutrix who.  was  a  witness  for  the  state  to  show 
a  conference  between  him  and  prosecutrix  and 
her  mother  with  a  view  to  getting  $1,000  to  set- 
tle the  case,  and  a  subsequent  offer  of  that 
amount  to  defendant,  is  admissible. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  f  {  825,  »79-983 ;   Dec.  Dig.  «8=»277.] 

Appeal  from  Circuit  Court,  Stoddard  Coun- 
ty; E.  M.  Dearlng,  Judge. 

W.  F.  Allen  was  convicted  of  having  carnal 
knowledge  of  a  female  under  the  age  of  con- 
sent, and  appeals.  Reversed  and  remanded 
for  new  trial. 

Defendant,  convicted  in  the  circuit  court 
of  Stoddard  county  for  a  violation  of  the 
provisions  of  section  4472,  R.  S.  1909,  for 
that  he  had  carnal  knowledge  of  a  female 
under  the  age  of  consent,  after  the  usual 
motions  for  a  new  trial  and  in  arrest  of 
Judgment,  has  appealed. 

The  Information  upon  which  this  prosecu- 
tion is  bottomed  was  filed  on  the  5th  day  of 
February,  1914.  It  charges  the  defendant 
with  committing  the  alleged  offense  in  March, 
1913.  Except  In  the  behalf  discussed  in  the 
opinion  the  information  is  conventional,  and 
we  need  not  cumber  the  record  with  the 
whole  of  It,  but  we  mention  in  passing  that 
as  to  the  ages  of  the  persons  involved  it 
follows  the  amendment  of  1913,  which  amend- 
ment went  into  effect  subsequent  to  the  date 
of  the  commission  of  the  alleged  offense. 

The  facts  in  brief,  so  far  as  they  are  per- 
tinent and  so  far  as  we  do  not  set  them  out 
In  our  opinion,  run  thus:  Defendant  is  a 
physician  and  surgeon  now  practicing  in  the 
city  of  St  Louis,  but  at  the  time  of  the  al- 
leged commission  of  the  offense  charged,  en- 
gaged, a  portion  of  his  time  at  least,  in  prac- 
ticing his  profession  in  Stoddard  county.  Mo., 
and  having  offices  at  one  time  or  another 
both  In  Dexter  and  in  Bloomfield  in  that 
county.  Defendant  while  practicing  in  Stod- 
dard county  seems  to  have  specialized  in  the 


treatment  of  diseases  of  the  eye^  and 
thus  brought  professionally  into  contact  witb 
the  prosecuting  witness,  one  Hattie  Allard, 
aged,  at  the  time  set  out  in  the  information, 
16  years,  lacking  a  few  days.  Having  been 
treated  by  defendant  for  an  affection  of  the 
eyes  while  he  was  in  Dexter,  she  followed 
him  to  Bloomfield  for  the  purpose,  as  tbe 
record  shows,  of  having  the  treatment  contin- 
ued. She  remained  in  Bloomfield  for  some  5 
weeks,  taking  such  treatment,  and  while  thus 
under  the  care  of  defendant  the  first  sexual 
act  of  defendant  with  her  took  place  in  the 
latter  part  of  March  or  the  first  days  of 
April,  1913.  From  that  time  on,  until  No- 
vember, 1913,  as  occasion  offered,  other  acts 
of  sexual  Intercourse  occurred  between  de- 
fendant and  the  prosecuting  witness,  the  last 
act  occurring  In  the  room  of  defendant  at  a. 
hotel  In  Dexter  on  Thanksgiving  Day,  1813. 
While  the  prosecuting  witness  and  defendant 
were  in  this  room,  the  mother  of  the  former, 
snqtectlng  the  relattons  existing,  slipped  in- 
to an  adjoining  room  and  overheard  suspi- 
cious noises  which  she  denned  to  indicate 
that  defendant  and  her  daughter  were  en- 
gaged in  illicit  intercourse.  Ckdng  into  tills 
room  the  moment  defendant  unlo<^ed  the 
door,  she  found,  she  tells  us,  prosecutxlx 
sitting  in  defendant's  lap.  Soon  thereafter 
this  prosecution  was  commenced.  Other  ele- 
ments necessary  to  be  proven  are  suffldently 
shown  by  the  record.  The  state  showed  a 
telephone  conversation  between  defendant 
and  the  prosecutrix,  and  likewise  a  conversa- 
tion between  defendant  and  a  Mrs.  KimbeU, 
which  to  an  extent  corroborates  the  teerti- 
mony  of  the  prosecutrix. 

On  cross-examination  of  the  prosecutrix 
and  likewise  of  her  mother,  who  testified  for 
the  state,  it  was  shown  that  for  some  5  days 
after  the  mother  bad,  as  she  says,  caught 
her  daughter  and  defendant  in  the  compro- 
mising position  mentioned,  prosecutrix  had 
continued  to  deny  any  illicit  relations  with 
defendant,  and  tliat  It  was  not  until  the 
mother  had  slapped  prosecutrix'  face  repeat- 
edly and  otherwise  physically  maltreated 
her,  that  she  confessed  these  relations. 

The  defense  was  not  guilty,  in  the  broad- 
est sense  of  the  word,  in  this:  That  defend- 
ant denied  ever  having  been  intimate  with 
prosecutrix,  and  averred  that  the  sole  rela- 
tion existing  was  that  of  physician  and  pa- 
tient The  age  of  defendant  is  not  definitely 
shown,  but  it  is  shown  that  he  attended  medi- 
cal school  4  years  prior  to  the  year  1807, 
and  that  he  graduated  as  a  physician  and 
surgeon  in  that  year.  Els  general  reputation 
for  morality  and  chastity  is  shown  by  the 
record  to  be  good,  and  in  no  wise  is  this 
denied  or  controverted  by  the  state. 

Such  further  facts  as  may  be  required  to 
make  clear  the  points  discussed  will  be  found 
set  out  In  our  opinion,  at  which  place  they 
may  appositely  serve  to  make  clear  our  dis- 
cussion of  the  questions  mooted. 
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Mozley  &  Woody  and  J.  W.  Farris,  all  of 
Bloomfleld,  for  appellant.  John  T.  Barker, 
Atty.  Gen.,  and  Lee  B.  Biwtng,  Asst.  Atty. 
Gen.,  for  the  State. 

FABIS,  P.  J.  (after  stating  the  facta  as 
above).  [1]  L  Defendant  by  tiia  learned 
counael  contends  that  inasmuch  as  the  recwd 
fklls  to  disGloae  either  an  arraignment  or  a 
plea,  he  Is  for  this  entitled  to  a  reTersal  out 
of  hand.  The  record  also  shows  that  no  ob- 
jection was  lodged  anywhere  touching  the 
lack  of  an  arraignment  and  idea  tiU  the  case 
got  here,  and  that  defendant  was  tried  In  all 
respects  Just  as  if  a  formal  arraignment  and 
plea  had  been  had — as  they  doubtless  were, 
it  we  were  permitted,  as  we  are  not,  to  spec- 
ulate upon  tacts  <mi  which  the  rec<»rd  is 
silent 

Defendant's  learned  counsel  concede  that 
the  cases  of  State  v.  O'Kelley,  258  Mo.  845, 
167  S.  W.  980,  62  L.  B.  A.  (N.  S.)  106S,  and 
State  V.  Gould,  261  Mo.  684,  170  S.  W.  868, 
are  against  this  contention,  but  they  cite  and 
quote  at  some  length  from  Grain  v.  United 
States,  162  V.  S.  625,  16  Sta».  Ct  952,  40  Jx 
Ed.  1097,  and  largely  upon  the  authority  of 
the  latter  case  insist  that  we  were  wrong  in 
the  O'Kelley  and  Gould  Cases,  and  urge  us 
to  overrule  the  latter  cases  and  get  back  to 
the  good  old  technical  rule  of  other  days. 
We  are  not  disposed  to  overrule  the  holding 
made  In  the  O'Kelley  Case  for  the  reason 
so  ably  urged  upon  us  by  counsel,  or  for  any 
ottuar  reason;  especially  since  about  the 
time  the  O'Kelley  Case  was  ruled  the  Su- 
preme Court  of  the  United  States,  in  an  opin- 
ion tn  which  all  concurred,  overruled  the 
case  of  Craln  v.  U.  S.,  supra,  cited  to  us  and 
relied  on  by  counseL  Garland  v.  State  of 
Washington,  232  U.  S.  642,  34  Sup.  Ct  456, 
58  L.  Ed.  772.  See,  also.  State  v.  Garland,  65 
Wash.  666,  118  Pac.  907.  Hence  we  disallow 
this  contention. 

[2]  II.  There  is  no  doubt  that  an  error  oc- 
curs in  the  information,  in  that,  while  it  was 
filed  subsequent  to  the  taking  effect  of  the 
amendment  of  1913  (Laws  1913,  p.  210),  It 
charged  an  ofTense  committed  in  March,  1913, 
prior  to  the  taking  effect  of  said  amendment 
When  the  alleged  offense  occurred  the  stat- 
ute forbade  carnal  knowledge  between  males 
of  16  years  and  upwards  and  unmarried  fe- 
males of  previous  chaste  character  between 
tbe  ages  of  14  years  and  18  years.  Pending 
tbe  alleged  commission  of  the  crime  and  tbe 
filing  of  the  information  at  bar  the  amend- 
ment was  passed  and  took  effect,  raising  the 
age  of  the  male  from  16  to  17  years,  and  that 
of  the  female  from  14  years  as  a  minimum  to 
15  years,  to  conform  to  the  age  of  consent 
statute  defining  statutory  rape  amended  by 
the  same  bllL  In  the  information  herein 
these  ages  are  set  out  as  17  years  and  15 
years,  respectively,  Instead  of  16  and  14,  as 
the  law  and  the  time  of  the  facts  required. 
The  error  conceded,  the  inquiry  arises,  is  it 
reversible  error?    Clearly  not,  unless  this 


error  "tend  to  the  prejudice  of  the  substan- 
tial rights  of  the  defendant  upon  the  mer- 
its." Section  5115,  B.  S.  1909.  The  above 
provision  of  our  statute  of  Jeofails  is  obvi- 
ously in  point  here.  Since  it  is  impossible 
to  see  wherein  defendant  was  prejudiced  by 
this  error,  the  point  should  be  disallowed. 
For  we  Judicially  notice  from  the  facts  in 
proof  that  defendant  was  over  17  years  of 
age  tn  March,  1913,  because  he  says  he  was 
in  medical  school  4  years,  and  that  he  gradu- 
ated therefrom  in  1897,  and  that  he  is  mar- 
ried and  had  a  son  16  years  of  age  at  tbe 
time  of  trial.  At  the  time  of  the  carnal  in- 
tercourse alleged  the  female  was,  as  the 
proof  likewise  shows,  a  few  days  less  than 
16  years  of  age.  So  since  defendtint  was 
over  17  years  and  prosecutrix  was  under  lb 
years  of  age,  an  erroneous  averment  as  to 
the  statutory  minimum  which  serves  to  dif- 
ferentiate statutory  rape  from  carnal  knowl- 
edge does  not  in  our  view  prejudice  defend- 
ant in  any  wise. 

[3]  III.  Complaint  is  made  that  the  case 
was  tried  while  a  sufficient  and  formal  ap- 
plication for  a  charge  of  venue  was  pending. 
This  complaint  is  not  borne  out  by  the  record, 
for  the  record  falls  to  show  aught,  except 
the  bare  fact  that  an  application  for  a  change 
of  venue  was  filed.  Neither  the  applicaUou 
itself,  nor  any  record  of  any  action  thereon, 
appears  in  the  record,  nor  is  any  exception 
to  the  action  of  the  court,  nor  any  exception 
to  the  failure  of  the  court  to  act  tnereon, 
shown  by  the  bill  of  exceptions.  For  aught 
that  appears,  except  by  fairly  plain  infer- 
ence, defendant  waived  action  thereon  after 
flUng  the  application  for  a  change  of  venue. 
The  Inference  referred  to  is  that  he  got  the 
identical  change  of  venue  he  asked  for,  be- 
cause the  case  was  tried  by  Judge  Dearing 
of  the  Twenty-First  circuit,  and  not  by  the 
regular  Judge  of  the  Stoddard  circuit  court, 
whom  we  Judicially  know  to  be  Judge  W.  S. 
G.  Walker.  But  be  this  as  may  be,  matters 
of  this  sort  are  matters  of  pure  exception  to 
be  saved  for'  review  in  the  bUl  of  exceptions, 
and  since  the  p<^nt  is  not  so  saved,  we  cannot 
review  it  Drainage  District  v.  Blchardson, 
227  Mo.  252,  126  S.  W.  1021. 

[4,  t]  Cognate  to  this  complaint  is  the  con- 
tention likewise  urged  that  Judge  Dearing 
had  no  authority  to  try  this  case,  because 
the  record  Is  bare  of  averments  making  for 
Jurisdiction  in'  him.  The  contention  touching 
tbe  record  Is  true,  save  and  except  the  mea- 
ger entries  (a)  that  an  application  for  a 
change  of  venue  was  filed,  and  (b)  that  Hon. 
E.  M.  Dearing,  "who  was  called  by  Hon.  W. 
S.  C.  Walker,  regular  Judge  of  this  court, 
and  riequested  to  sit  In  the  followlag  cases: 
State  of  Mo.  v.  W.  F.  Allen  •  •  •  was  on 
the  bench."  While  these  entries  are  meager 
in  averment  and  tbe  last  one  does  not  ap- 
pear tlU  after  one  mistrial  (errors  In  which 
we  are  not  here  called  on  to  review),  we  ore 
of  opinion  that  aided  by  the  presumptions  we 
are  permitted  to  entertain,  of  the  rl^^t  and 
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proper  action  of  a  court  of  general  Jurisdic- 
tion, they  are  sufficient  to  show  that  Judge 
Dearlng  was  for  a  sufficient  reaaon  called  in 
by  the  regular  Judge  to  sit  In  this  case. 
While  the  record  here  does  not  show  any  ef- 
fort Of  defendant  and  the  prosecuting  attor- 
ney to  elect,  or  rather  agree  on,  a  special 
Judge  before  Judge  Dearlng  was  called  In 
(section  6199,  R.  S.  1909),  yet  In  the  absence 
of  a  record  showing  the  contrary  It  will  be 
presumed  that  both  the  defendant  and  the 
state  waived  the  privilege  of  selecting  a  spe- 
cial Judge.  State  v.  Wear,  145  Mo.  162,  46 
&  W.  1099 :  State  v.  OUlham,  174  Mo.  671,  74 
S.  W.  859 ;  State  t.  Hunter,  171  Mo.  loc.  dt. 
489,  71  S.  W.  6T5.  Since  as  forecast  a  circuit 
court  Is  a  court  of  general  Jurisdiction,  ev- 
ery presumption  will  be  entertained  touching 
the  rlghtness  and  orderliness  of  Ita  proceed- 
ings, naught  else  appearing,  and  since  the 
record  shows  that  the  regular  Judge  did  call 
In  Judge  Dearlng  to  try  this  case,  and  that 
he  tried  it  without  objectlmi  from  any 
source,  it  was  not  fatal  to  Judge  Dearlng's 
Jurisdiction  that  the  record  failed  to  show 
affirmatively  the  reasons  moving  Judge  Walk- 
er In  such  behalf.  State  v.  Hunter,  171  Mo. 
loc.  dt  440,  71  S.  W.  675 ;  State  v.  GUmore, 
110  Mo.  1,  19  S.  W.  218;  State  v.  Gamble, 
108  Mo.  600,  18  S.  W.  1111;  State  ex  rel.  v. 
Wear,  129  Mo.  626,  SI  S.  W.  608.  As  seen, 
however,  the  Inference  Is  obvious  that  Judge 
Dearlng  was  called  In  because  Judge  Walkw 

'  had  heea  theretofore  "sworn  otF  the  bench," 
as  the  local  vernacular  would  designate  It, 
by  the  application  for  a  change  of  venue. 
The  conclusion  follows  that  this  contention 
should  be  disallowed. 

[I]  IV.  In  the  course  of  the  cross-exami- 
nation of  the  prosecuting  witness  she  stated, 

'  in  answer  to  a  question  by  comisel  for  de- 
fendant, that  her  unde,  one  Franklin  Fowl- 
.er,  had  talked  with  her  and  her  mother  about 
going  to  St  Louis.  Thereupon  defendant's 
counsel  asked  her  this  question: 

"What  was  the  discussion  between  yonr  uncle, 
your  mother,  and  yourself  about  his  going  to  St 
Louis  to  see  Dr.  Allen?" 

An  objection  by  the  state  was  Interposed 
and  sustained  to  this  question  for  that  It  had 
no  tendmcy  to  prove  any  Issue  In  the  case, 
and  deftodant  excepted.  Wherenpoo  the  Ju- 
ry and  the  prosecuting  witness  were  both  re- 
moved,- and  defendant  made  his  formal  offer 
of  proof  thus : 

"The  purpose  of  this  offer  is  to  show  that,  as 
the  witness  has  testified,  her  unde  came  down 
there  to  Dexter  and  had  a  conference  with  her 
mother  and  her,  respecting  this  case,  with  a 
view  of  her  imcle  going  to  St.  Louis  and  getting 
S1,000  to  settle  the  case.  I  expect  to  show  that 
in  pursuance  to  that  conference  he  did  go  to  St 
Lotiis  and  hunted  Dr.  Alien  up,  that  he  de- 
manded $1,000  from  him,  and  Dr.  Allen  told 
blm  that  he  would  have  to  see  Mr.  Mozlev,  his 
attorney  at  Bloomfield,  and  that  he  couldn  t  dis- 
cuss the  matter  with  him.  I  expect  to  show 
that  he  came  directly  from  St.  Louis  to  my  of- 
fice and  made  the  same  demand  on  me:  that 
he  stated  to  me  that  if  we  would  pav  $1,000,  he 
would  see  that  Miss  Allard  was  not  here  for  the 
trial;    that  if  we  would  pay  him  $1,000,   he 


and  go 

not  appear  at  the  trial  of  this  case.  I  expect 
to  show  that  I  declined  to  do  it  and  ordered 
him  out  of  my  office^" 

Upon  this  offer  the  court  again  raled  that 
since  "the  state  could  not  be  bound  by  such 
conduct  on  the  part  of  the  uncle  or  anybody 
eiae,"  and  the  offering  "had  no  tendency  to 
prove  or  disprove  any  of  the  allegations 
charged  in  the  information,''  objectimi  by  the 
state  to  the  offering  would  be  sustained,  and 
defendant  again  saved  his  exception.  In  this 
refusal  to  allow  the  defendant  to  investigate 
the  alleged  connection  of  prosecutrix  and  her 
mother,  who  was  also  a  very  damaging  wl^ 
ness  in  the  case,  with  the  alleged  acta  of  the 
uncle,  we  think  the  learned  court  nisi  erred 
This  offer  of  proof  could,  indeed,  neither  bind 
nor  estop  the  state,  nor  did  It  tend  to  prove 
or  disprove  any  of  the  component  elnnents  of 
the  offense  charged,  but  It  would  have  served 
to  impeach  both  the  prosecuting  witness  and 
her  mother,  from  whom  alone  came  practically 
all  of  the  evidence  of  defendant's  guilt 
There  was  an  entire  lack  of  physical  corrob- 
orating facta.  Prosecutrix  was  never  exam- 
ined by  a  physldan  or  by  any  one  else,  neither 
did  she  become  pregnant  from  the  alleged  in- 
terconrse.  In  short  the  proof  of  her  deflow- 
ering resta  upon  the  oral  avermenta  of  her 
mother  and  herself,  diminished  as  to  her- 
self In  probative  weight  by  the  fact  that  she 
first  confessed  defendant's  behavior  with  her 
under  stress  of  a  face-slapping  and  hair-pall- 
ing from  her  maternal  parent 

The  sole  defense  was  that  defendant  had 
never  had  sexual  Intercourse  with  her.  Upon 
this  alleged  truth  and  his  good  character  he 
relied  for  acquittal;  so,  an  inquiry  into  the 
motives,  if  any,  of  those  who  appeared  against 
him,  was  peculiarly  important  in  his  defense^ 
If  prosecutrix'  uncle  went  to  St  Louis  and 
offered  to  compound  this  felony  of  bis  own 
accord  and  without  the  consent  and  concur- 
rence of  witnesses  who  appeared  against  the 
defendant,  then  it  follows  of  course  that  bis 
acts — unless  to  impeach  him  should  he  be- 
come a  witness  In  the  case — are  inadmissible 
for  any  purpose.  But  If  he  went  to  see  de- 
fendant to  make  this  offer  with  the  consent 
and  concurrence  of  prosecutrix  and  her  moth- 
er, be  became  their  agent  on  the  ground,  to 
mention  no  other,  that  all  became  co-conspira- 
tors, and  they  are  to  be  Impeached  by  what 
he  said  or  offered  to  do  while  endeavoring 
to  carry  through  the  common  enterprise,  just 
as  though  they  had  made  the  offer  themselves. 
If  the  rule  were  otherwise,  compounders  of 
felony  and  blackmailers  need  only  to  employ 
an  Intermediary  In  order  to  go  unwhipt  of 
Justice.  There  are  old  cases  which  seem  to 
hold  that  even  the  prosecutrix  would  not  be 
Impeached  for  that  she  offered  to  compromise 
the  case.  Doubting  the  logic  of  sudi  a  view, 
but  distinguishing  these  cases  If  they  U^ 
right,  from  a  case  wherein  an  offer  is  made 
by  one  representing  the  chief  witnesses  in  the 
case,  that  If  the  sum  of  $1,000  b«  paid  by  th« 
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defendant  the  prosecatrlx  will  leave  the  state 
and  not  appear  at  the  trial,  we  are  Impelled 
to  say  that  If  such  proof  would  not  be  meet 
for  Impeachment,  It  ia  difficult  to  imagine  con- 
duct which  would  be  admlaalble  for  that  pur- 
pose. In  analogoos  cases  In  this  state,  and 
squarely  in  point  elsewhere.  It  has  been  so 
held.  Barkly  v.  Copeland,  80  OaL  488,  25 
Pac.  1,  405;  Alward  v.  Oakes,  68  Minn.  190, 
65  N.  W.  270 ;  Bessette  y.  State,  101  Ind.  85 ; 
Jenkins  t.  State,  84  Tex.  Or.  R.  201,  28  8.  W. 
1078 ;  Blcharda  v.  State,  84  Tex.  Cr.  B.  277, 
30  S.  W.  229;  Commonwealth  t.  Bell,  4  Pa. 
Super.  Ct  187 ;  Pleasant  v.  State,  13  Ark.  377 ; 
State  V.  McKInlstry,  100  Iowa,  82,  68  N.  W. 
267.  Upon  the  facts  here  this  case  is  to  be 
dearly  distinguished  from  that  of  State  t. 
Caudle,  174  Mo.  loc.  dt  393,  74  S.  W.  621. 

The  point  is  made  that  the  evidence  Is  not 
BUdkilent  to  take  the  case  to  the  jury.  This 
point  Is  not  well  taken.  There  was  substan- 
tial evidence  of  gollt,  and  since  the  weight 
and  credibility  of  the  evidence  is  for  the  Ju- 
ry, and  not  for  as,  we  are  not  disposed,  nor 
have  we  the  legal  right  to  interfere. 

For  the  error  noted  let  the  case  be  reversed 
and  remanded  Cor  a  new  triaL  It  is  so  order- 
ed.   All  concur. 


STATE!  ▼.  HUBT.     (No.  19022.) 

(Supreme  Court  of  Misaoari,  Division  Mo.  2. 

Feb.  16, 191&) 

1.  JFAiMt  Pbhsros  «s>26  — IirroutATioir  — 
Daasxanonf  ow  Ivsamaan. 

In  view  of  the  statute  of  jeofails  providing 
that  nothing  therein  shall  be  ao  construed  as  to 
render  valid  any  indictment  which  does  not  fully 
inform  the  defendant  of  the  facts  of  which  he 
stands  charged,  an  information  for  obtaining 
money  by  ffuse  pretenses  charging  that  defend- 
ant unlawfully,  feloniously,  and  with  Intent  to 
defraud  a  person  named,  falsely  pretended  to 
such  person  that  he  was  the  owner  of  "147  head 
of  cattle,"  free  and  clear  of  any  incumbrance, 
that  such  person  was  thereby  induced  to  take  a 
chattel  mortgage  on  the  cattle  and  to  pay  de- 
fendant a  certain  sum,  when  in  fact  defendant 
did  not  own  the  147  liead  of  cattle  free  of  in- 
cumbrance, but  had  previously  incumbered  them 
by  three  chattel  mortgages,  was  inaufGcient,  be- 
cause not  definitely  aUeglng  that  the  three  prior 
mortgages  described  the  property  in  the  mort- 
gage set  out 

[£d.  Note. — For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  {  81;    Dec.  Dig.  «=s>26.] 

2.  Ghattei.  Mobtoaqes  4=349— Dkscbiption 
— sufficienct. 

Such  description  was  too  general,  and 
wonld  invalidate  the  mortgages. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  t{  90-92;   Dec.  Dig.  «=949.] 

8.  False  PsBTKNaes  4=941— Ghattkl  Most- 

OAGB— E/VIDKNCB— DbSCBIPTION  . 

In  a  prosecution  for  obtaining  money  by 
false  pretenses  by  a  chattel  mortgage  of  cattle 
which  defendant  falsely  represented  that  he 
owned  free  and  clear  of  any  ineambrance,  cov- 
ering 147  head  of  cattle,  described  as  10  three 
year  old  steers,  5  three  year  old  heifers,  23 
yearling  steers,  97  coming  two  year  old  steers, 
smd  10  coming  two  year  old  heifers,  all  marked 
with  a  label  bearing  his  name  and  addross  in 
the  upper  part  of  each  ear  and  branded  on  the 


left  hip  with  a  mole  shoe,  toe  upward,  all  locat- 
ed on  defendant's  farm,  an  alleged  prior  chat- 
tel mortgage  describing  the  label  In  the  ears  of 
the  32  steers  therein  described  as  bearing  the 
words  "Hurt  &  Son.  Not,  Mo."  was  inadmissi- 
ble; and  an  alleged  former  mortgage  stating  that 
the  cattle  were  "to  be"  branded  with  "U'^  and 
tagged  in  both  ears  was  inadmissible  where 
there  was  no  evidence  identifying  the  cattle  in 
that  mortgage  as  a  part  of  those  described  in 
the  mortgage  set  out  in  the  information;  but 
an  alleged  prior  mortgage  from  the  description 
of  which  the  jury  might  have  found  that  some 
of  the  cattle  were  those  described  in  the  mort- 
gage set  oat,  was  admissible. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  |  65;   Dee.  Dig.  «=»41.] 

4.  Cbiminai.  Law  4=5»402—EJvidbwoe— Copies 
—Notice  to  Pbodttcb— Statdtb— "JR«cobd- 

ED." 

Under  Bev.  St  1909,  {  6S23,  providing  that 
whenever  the  law  presumes  that  an  original  in- 
strument for  the  recording  of  which  provision 
has  been  made  by  law  is  in  the  possession  or 
control  of  some  one  other  than  the  party  wishing 
to  prove  its  contente,  it  is  not  necessary  either 
to  give  nodce  to  produce  it  or  to  show  that  it 
is  lost  or  destroyed  or  not  in  the  power  of  the 
party  wishing  to  prove  ite  contents,  a  chattel 
mortgage  of  cattle  placed  on  file  in  the  record- 
er's office  was  "recorded,"  and  a  certified  copy 
thereof  was  properly  admitted  in  evidence  in  a 
prosecution  for  obtaining  money  by  false  pre- 
tenses by  a  subsequent  chattel  mortgage  on  the 
cattle  covered  thereby. 

[Ed.  Note. — For  other  eases,  see  Criminal 
Law,  Cent  Dig.  U  887,  888;  Dec  Dig.  <g=3402. 

For  other  definitions,  see  Words  and  Phrases, 
S^st  and  Second  Series,  Record.] 

Appeal  from  Circuit  Court,  Shannon  Coun- 
ty;   W.  N.  Evans,  Judge. 

Walter  H.  Hurt  was  convicted  of  obtaining 
money  by  false  pretenses,  and  be  appeals. 
Reversed  and  remanded  for  a  new  trial. 

The  Information  charges : 
"That  W.  H.  Hnrt  on  or  about  the  10th  day 
of  March,  1914,  in  said  county  of  Shannon  and 
state  of  Missouri,  did  then  and  there  unlawfully, 
willfully,  feloniously,  and  designedly  with  intent 
to  cheat  wrong,  and  defraud  one  C.  E.  Randall, 
did  falsely  ptetend  to  the  said  C.  E.  Randall 
that  he  the  said  W.  H.  Hurt  was  the  owner  of 
147  head  of  cattle  free  and  clear  of  any  incum- 
brance, and  the  said  C.  E.  Randall  believing 
the  said  false  and  fraudulent  pretenses  to  be 
true  and  being  deceived  thereby  was  by  reason 
thereof  induced  to  take  a  chattel  mortgage  on 
147  head  of  cattle  and  pay  to  the  said  W.  H. 
Hurt  the  sum  of  $2,800  thereon,  of  lawful  mon- 
ey, and  that  the  said  W.  H.  Hurt  by  means  of 
the  said  false  and  fraudulent  pietenaes  so  made 
to  the  said  O.  JS.  Randall  as  aforesaid,  unlaw- 
fully, feloniously,  and  designedly  did  obtain  of 
and  from  the  said  G.  B.  Randall  the  said  sum 
of  $2,800  of  the  moneys  and  property  of  the 
said  O.  E.  Randall  then  and  there  to  cheat 
wrong,  and  defraud  the  said  O.  E.  Randall  of 
the  same,  when  in  truth  and  in  fact. the  said  W. 
H.  Hurt  did  not  own  the  said  147  head  of  cattle 
as  aforesaid  free  and  dear  of  ineambrance,  but 
on  the  contrary  said  W.  H.  Hurt  did  not  own 
said  cattle  as  aforesaid  free  and  clear  of  any  in- 
cumbrance ;  that  on  the  7th  day  of  July,  1913, 
said  W.  H.  Hurt  mortgaged  said  cattle  to  one 
R.  S.  Hogan  to  seonre  the  sum  of  $500,  and  on 
the  18th  day  of  November,  1913,  the  said  W.  H. 
Hurt  mortgaged  the  said  cattle  to  the  Bank  of 
Alton  to  secure  the  payment  of  $2,150.26,  and 
also  on  the  20th  day  of  Febmary,  1914,  the  said 
I  W.  H.  Hurt  mortgaged  said  cattle  to  the  First 
'  National  Bank  of  West  Plains,  Missouri,  to  se- 
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cure  payment  of  $1,000;  that  all  of  the  above 
set  out  and  mentioned  incumbrances  were  all 
unknown  to  said  C.  B.  Randall— against  the 
peace  and  dignity  of  the  state." 

The  chattel  mortgage  given  by  defendant 
to  O.  B.  Randall  and  read  In  evidence  was 
dated  March  10,  1914,  and  purported  to  se- 
cure the  payment  of  a  note  for  $2,800.  It  cov- 
ered the  following  property : 

"One  hundred  and  forty  seven  head  of  cattle, 
described  as  follows:  Ten  three  year  old  steers, 
5  three  year  old  heifers,  23  yearling  steers,  97 
coming  two  year  old  steers,  and  10  coming  two 
year  old  heifers,  at  an  average  cash  value  of 
$30  per  head,  a  total  of  $4,400,  all  marked  with 
a  label  bearing  my  name  and  address  in  the  up- 
per part  of  each  ear  and  branded  on  the  left  hip 
with  a  mule  shoe,  toe  upward.  Cattle  are  vari- 
ous colors,  mostly  red.  Now  located  on  my  farm 
in  sections  5  and  6,  township  25,  range  5,  Ore- 
gon county,  Mo.  Being  all  of  the  live  stock  of 
the  above  description  owned  or  controlled  by  the 
said  mortgagor  now  on  said  premises." 

Randall  was  at  that  time  tbe  cashier  of 
the  Citizens'  State  Bank  of  Blrcb  Tree,  Shan- 
non county.  The  defendant,  a  resident  of 
Oregon  ooanty,  lived  on  a  farm  and  dealt 
eztenslrely  in  cattle.  Tbe  loan  of  $2,800°  se- 
cored  by  that  chattel  mortgage  consisted  of 
a  prior  indebtedness  of  defendant  to  that 
bank,  and  about  $968.60  placed  to  his  account 
in  that  bank  subject  to  check,  and  which  he 
checked  out  in  tbe  usual  course. 

The  state  read  in  evidence  certified  copies 
of  three  original  chattel  mortgages  executed 
by  defendant  and  on  flle  in  the  recorder's  of- 
fice of  Oregon  county,  as  follows: 

(1)  Chattel  mortgage  to  B.  8.  Hogan,  dated 
July  6,  1913,  filed  July  7, 1913,  to  secure  $S00 
on  the  following  property : 

"Thirty  steers,  one  year  old  past,  aU  branded 
with  a  mule  shoe  on  left  hip,  toe  turned  up  and 
labeled  with  metal  tag  in  the  top  side  oi  each 
ear  inscribed,  'Hurt  &  Son,  Mot,  Mo.' " 

(2)  Chattel  mortgage  to  tbe  Bank  of  Alton, 
dated  November  17,  1913,  filed  November  18, 

1913,  to  secure  $2,150.26  on  tbe  following 
property : 

"42  two  year  old  steers,  75  one  year  old  steers, 
16  cows,  all  branded  on  left  hip  with  mule  shoe 
and  labeled  on  overpart  of  both  ears,  which  is 
free  from  debt." 

(3)  Chattel  mortgage  to  the  First  National 
Bank   of   West  Plains,   dated  February   19, 

1914,  filed  February  20,  1914,  to  secure  $1,000 
on  property  described  as  follows : 

"Thirty-two  head  of  steers,  coming  two  year 
old,  all  dehorned,  to  be  branded  'U'  on  left  hip 
and  tagged  in  both  ears,  color  mostly  red.  All 
located  on  my  farm  seven  miles  north  of  Thom- 
asville,  Mo.,  where  I  now  live,  known  as  Joe 
Pierce  place." 

The  defendant  objected  to  each  of  said  cop- 
ies of  said  chattel  mortgages  on  the  ground 
that  tbe  original  instruments  should  be  pro- 
duced, and  the  copies  were  only  secondary 
evidence;  that  the  absence  of  the  originals 
had  not  been  accounted  for,  and  on  the 
ground  that  those  Instruments  did  not  de- 
scribe the  same  cattle  mentioned  in  the  chat- 
tel mortgage  to  Kendall  above  mentioned. 
The  objections  were  overruled. 

There  was  no  evidence  to  identify  the  prop- 


erty described  in  those  prior  mortgages  as  tbe 
same  as  that  described  in  tbe  Kendall  mort- 
gage, except  the  evidence  furnished  by  those 
Instruments. 

J.  N.  Bnrrooglis,  of  West  Plains,  Lu  B. 
Shuck,  of  Webb  City,  and  Joba  B.  Chltwood. 
of  Eminence,  for  appellant  John  T.  Barker, 
Atty.  Gen.  (Kenneth  C.  Sears,  of  Jefferson 
City,  of  counsel),  for  tbe  State. 

BOY,  O.  (after  stating  tbe  fticts  as  above). 
[1,2]  I.  The  information  is  insufllcient  It 
does  not  allege  that  the  three  prior  mortga- 
ges described  the  property  any  more  definite- 
ly than  by  the  words  "147  bead  of  cattle." 
Our  decided  cases  in  this  state  are  unani- 
mous that  such  a  description  is  too  general 
and  Invalidates  tbe  mortgage.  Stonebraker 
V.  Ford,  81  Mo.  532;  Chandler  v.  West,  37 
Mo.  App.  631;  Bozeman  v.  Fields,  44  Ma 
App.  432 ;  State  v.  Stowe,  1S2  Mo.  199,  33  S. 
W.  799. 

Whenever  the  existence  of  a  deed,  note, 
check,  or  other  document  Is  alleged  in  an  in- 
dictment as  one  of  tbe  facts  on  which  a  con- 
viction is  sought,  tbe  purport  of  such  instru- 
ment must  be  set  out  in  the  indictment  in 
such  maimer  that  the  court  can  see  that  it  Is 
a  valid  instrument  of  tbe  kind  mentioned  in 
tbe  charge.  In  State  v.  Barbee,  136  Mo.  440, 
37  S.  W.  1119,  it  was  charged  that  the  de- 
fendant falsely  represented  that  he  "was 
then  and  there  the  owner  of  a  certain  promis- 
sory note  given  in  payment  of  a  load  of  cat- 
tle sold  by  him  to  one  William  Watson,  said 
note  being  made,  executed,  and  delivered  by 
said  William  Watawi  for  tbe  purchase  price 
thereof."  It  was  held  that  tbe  Indictment 
should  have  alleged  the  date  and  amount  of 
the  note  and  the  time  of  its  maturity.  It 
was  there  said: 

"Sow  all  these  things  would  have  to  have  been 
proved  in  order  to  conviction,  and  so  it  was  nec- 
essary that  they  should  have  been  alleged,  be- 
cause what  is  not  alleged  is  not  allowed  to  be 
proved,  and  because,  further,  the  law,  guided  by 
the  same  beneficent  spirit  which  presumes  inno- 
cence until  guilt  be  established,  will  presume 
that  what  the  indictment  does  not  charge  does 
not  exist" 

In  State  v.  Murphy,  141  Mo.  267,  42  S.  W. 
936,  defendant  was  charged  with  stealing 
$29.35  In  money,  "and  one  check  for  tbe  sum 
of  $1.35,  of  tbe  value  of  $1.35."  This  court 
there  said: 

"The  charge  In  the  indictment  with  respect  to 
the  check  as  well  as  the  evidence  adduced  with 
regard  thereto,  were  too  indefinite  and  uncertain 
to  be  taken  into  consideration  in  determining  the 
value  of  the  check  with  which  defendant  was 
charged  with  stealing,  without  which  there  was 
no  evidence  to  sustain  the  charge  of  grand  lar- 
ceny." 

In  State  v.  Marlon,  236  Ma  360,  138  8.  W. 
491,  the  information  faUed  to  state  tbe  name 
of  tbe  grantee  in  tbe  deed  which,  it  was  al- 
leged, was  obtained  by  false  pretenses.  Tbe 
omission  was  held  fatal. 

In  State  v.  Stowe.  132  Mo.  199,  33  S.  W. 
799, '  tlie  Indictment  charged  that  there  was 
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an  ootstasdiag  mortgage  on  the  property 
\rblch  the  prosecnting  witness  was,  by  false 
pretenses  of  defendant,  induced  to  take  In 
exchange  for  other  property.  That  Indict- 
ment was  held  insufficient  for  rarlous  rea- 
sons, one  of  them  being  that  it  did  not  give 
a  description  of  the  property  In  the  mort- 
gage. The  description  there  was  "two  cer- 
tain horses."  Here  it  is  "147  bead  of  cattle." 
In  that  case  It  was  said: 

"The  allegation  in  regard  to  the  lien  and  in- 
ctunbrance  really  amounta  to  no  more  than  an 
nntraversable  legal  conclusion,  the  mere  infer- 
ence of  the  pleader ;  but  facta  should  have  been 
allied  in  order  to  enable  the  court  to  determine 
whether  the  mortgage  was  a  valid  lien." 

It  dted  Meftrs  t.  Commomwealth,  2  Grant, 
Caa  (Pa.)  385,  where  it  was  said: 

"We  infer  that  what  is  not  charged  in  an  in- 
dictment doea  not  exist." 

Onr  statute  of  Jeofails  In  criminal  cases 
closes  with  the  words: 

"Provided,  that  nothing  herein  shall  be  so  con- 
strued as  to  render  valid  any  indictment  which 
does  not  fully  inform  the  defendant  of  the  of- 
fense of  whicn  he  stands  charged." 

It  is  suggested  that  State  ▼.  Hubbard,  170 
Mo.  340,  70  S.  W.  883,  and  State  v.  Loesch. 
ISO  S.  W.  875,  ace  not  in  harmony  with  the 
Stowe  Case. 

In  the  Hubbard  Case  it  was  beld  that 
where  the  defendant  represented  that  he 
owned  property  which  he  did  not  own,  it 
was  sufitcient  to  describe  the  property  in  the 
language  used  by  blm  In  his  false  represeff- 
tatlon,  and  that  as  the  property  had  no  real 
existence  It  could  not  be  described,  except 
In  that  way.  That  case  clearly  points  out 
the  difference  between  it  and  the  Stowe 
Case.  The  Loesch  Case  is  in  harmony  with 
the  Hubbard  Case,  and  does  not  conflict 
with  the  Stowe  Case. 

[3]  IL  The  chattel  mortgage  given  to  Ho- 
gan  should  have  been  excluded.  The  label 
In  the  ears  of  the  steers  therein  described 
had  thereon  the  words  "Hurt  &,  Son,  Not, 
Ho."  The  Kendall  mortgage  stated  that  the 
cattle  therein  conveyed  had  labels  In  their 
ears  inscribed  with  defendant's  name  and 
address.  Of  course,  if  it  had  been  shown 
by  the  state  that  the  labels  with  the  words 
"Hurt  &  Son"  had  been  changed  on  those 
32  steers  to  labels  with  defendant's  name 
and  address  thereon,  after  the  date  of  the 
Hogan  mortgage  and  prior  to  tlie  Kendall 
mortgage,  it  would  have  been  proper  to  read 
such  mortgage  in  evidence.  In  the  absence 
of  such  showing  the  presumption  is  that  the 
steers  described  In  the  Hogan  mortgage  were 
no  part  of  those  in  the  Kendall  mortgage. 

III.  It  should  be  noticed  that  the  cattle 
described  in  the  mortgage  to  the  First  Na- 
tional Bank  of  West  Plains  were  not  brand- 
ed or  tagged  when  that  mortgage  was  given. 
That  instrument  states  that  they  were  to  be 
branded  with  "D"  and  tagged  in  both  ears. 
There  is  no  presumption  that  they  were 
thereafter  tagged  and  branded,  nor  is  there 
any  evidence  to  that  effect.'    Moreover,  they 


were  to  UiB 'branded  with  a  "IT,"  while  those 
in  the  Kendall  mwtgage  were  branded  with 
a  mule  shoe  with  the  "toe  upward."  There 
is  no  evidence  identifying  the  cattle  in  the 
mortgage  to  said  bank  as'  a  part  of  the 
cattle  described  in  the  Kendall  mortgage, 
and  said  bank  mortgage  should  have  been 
excluded. 

IV.  It  cannot  be  affirmed  that  the  descrip- 
tion of  the  cattle  In  the  mortgage  to  the 
Bank  of  Alton  covers  entirely  different  prop- 
erty from  that  In  the  Kendall  mortgage. 
From  a  comparison  of  the  two  descriptions 
the  Jury  might  have  found  that  some  of  the 
cattle  in  one  were  also  In  the  other.  Such 
being  the  case  the  Alton  Bank  mortgage 
was  not  subject  to  the  objection  that  the 
prc^erty  described  in  it  was  different  from 
that  In  the  Kendall  mortgage. 

[4]  V.  The  certified  copy  of  the  mortgage 
to  the  Bank  of  Alton  was  oompeteut  evi- 
dence. Under  section  2819,  B.  S.  1909,  when- 
ever ttie  law  presumes  that  an  original  In- 
btrument  affecting  the  title  to  real  estate 
Is  in  the  possession  or  control  of  some  one 
other  than  the  party  wishing  to  prove  Its 
contents.  It  Is  not  necessary  to  either  give 
notice  to  produce  it,  or  to  show  that  it  is  lost 
or  destroyed  or  not  in  the  power  of  the  party 
wishing  to  prove  its  contents  There  Is  no 
necessity  for  proving  a  fact  which  the  law 
presumes  in  the  absence  of  evidence.  There 
is  no  occasion  to  give  notice  to  produce  the 
original  where  the  statute  provides  for  the 
proof  of  its  contents  without  providing  for 
such  notice.  This  subject  is  fully  covered 
in  Realty  St  Development  Co.  v.  Norman, 
259  Mo.  loc.  dt.  634,  168  S.  W.  749.  See, 
also,  Gilbert  v.  Boyd,  25  Mo.  27;  Barton  v. 
Murrain,  27  Mo.  235,  72  Am.  Dec.  259 ;  Pat- 
ton  V.  Fox,  179  Mo.  loc.  dt  633,  78  S.  W. 
804. 

State  ▼.  Bnrlingame,  146  Mo.  loc  dt.  226, 
48  S.  W.  72,  seems  to  hold  a  contrary  doc- 
trine. In  that  case  it  was  beld  that  the 
deeds  themselves  would  have  been  incom- 
petent for  tbe  reason  that  they  had  no  tend- 
ency to  establish  any  issue  In  tbe  case.  The 
court  there  said  that  there  should  have  been 
preliminary  proof  of  the  loss  or  destruction 
of  the  original,  or  that  It  was  not  in  the 
power  of  the  state.  The  dedded  cases  on  the 
subject  were  not  noticed. 

State  V.  Martin,  229  Mo.  620,  129  S.  "W. 
881,  Ann.  Cas.  1912A,  908,  was  a  prosecution 
for  the  forgery  of  a  deed,  and  the  state  read 
In  evidence  a  certified  copy  of  the  record  of 
that  deed  without  making  the  preliminary 
proof  of  loss,  etc.,  of  the.original.  It  was  held 
error.  The  ruling  was  based  on  the  fact  that 
tbe  forgery  of  that  deed  was  the  question  in 
issue.    That  case  has  no  application  here. 

Section  6323,  R.  S.  1909,  extends  the  pro- 
visions of  said  section  2819  so  as  to  cover 
any  instrument  "for  the  recording  of  which 
provision  has  been  made  by  law." 

The  chattel  mortgage  in  question  here  had 
been  recorded,  not  by  copying  it  on  books 
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In  the  re<!order's  office,  bat  by  placing  it 
on  file  In  such  office.  We  bold  tbat  by  be- 
ing thus  on  file  It  was  "recorded"  in  tbe  con- 
templation of  encb  sections,  and  that  the 
certified  copy  of  the  mortgage  to  the  Bank 
of  Alton  was  properly  admitted  In  evidence. 
The  judgment  is  reversed,  and  the  causa 
remanded  for  a  new  trial. 

WILLIAMS,  On  concurs. 

PER  CURIAM.  Tbe  foregoing  opinion  of 
ROY,  O.,  Is  adopted  as  tbs  opinion  of  the 
court    All  concur. 


STATE  T.  FERGUSON.    (Na  19276.) 

(Supreme  Oonrt  of  Missouri,  DlTlsion  No.  2. 

Feb.  15,  l»ie.) 

1.  CBnoRAL  LiA.w  9=9628— Indorseuent  ov 
Naiies  op  Witnesses  on  Infobmation  — 
coupetenot  of  wrtnebs. 

Bev.  St.  1909,  §  5097,  provides  that  when 
an  indictment  is  found  by  the  grand  jury,  tbe 
names  of  all  tbe  material  witnesses  must  be 
Indorsed  upon  the  Indictment,  and  that  other 
witnesses  may  be  subpoenaed  or  sworn  by  the 
state.  Held,  that  where  the  names  of  the  princi- 
pal witnesses  were  timely  indorsed  on  the  in- 
formation and  defendant  filed  no  motion  to 
quash  the  information  and  requested  no  addi- 
tional time  to  prepare  his  defense  after  learning 
that  a  person  whose  name  was  not  indorsed 
would  be  produced  as  a  witness,  but  merely  ob- 
jected to  the  granting  of  i>ermission  at  the  trial 
to  indorse  such  name  on  tbe  information,  and 
to  tbe  competency  of  such  witness,  tbe  witness 
was  properly  pemitted  to  testU^. 

[B)d.  Note.-^For  other  oases,  see  Criminal 
Law,  Cent  Dig.  f  §  1409-1411, 1418-1419 ;  Dec. 
Dig.  <S=?628.] 

2.  WrtNEBaES  «=3277— Oaosa-EZAHINATION  or 
AccvsED  IN  CanaNAi.  Gases. 

On  a  trial  for  robbery,  defendant  offered 
evidence  tending  4b  establish  an  alibi,  and,  with- 
out objection,  testified  that  when  he  went  to 
the  place  where  he  claimed  he  remained  during 
the  night  of.  the  robbery,  his  family  did  not  ac- 
company him,  and  that  he  was  at  a  certain  place 
on  the  following  day  in  order  to  get  his  family 
and  take  them  to  such  place.  The  prosecuting 
attorney  was  permitted  to  ask  him  if  he  was 
living  with  bis  family  at  the  time,  and  he  an- 
swered in  the  negative.  Held,  that  there  was 
nothing  objectionable  in  permitting  this  ques- 
tion. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  §§  925,  979-983 ;  Dec.  Dig.  «=s)277.] 

3.  Cbiminai,  Law  9=31086  —  Reception  of 
Evidence  —  Objections  ahd  Motions  to 
Stbike. 

The  admission  of  improper  evidence  was  not 
reversiUe  error  where  objection  was  not  made 
until  after  the  answer  was  given,  and  no  motion 
to  strike  was  then  made. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  St  1631-1640,  2689-2641;  Dec. 
Dig.  <8=»1036.] 

Appeal  from  Circuit  Court,  St  Louis  Coun- 
ty; Gustavus  A.  Wurdeman,  Judge. 

Thomas  Ferguson  was  convicted  of  first 
degree  robbery,  and  he  appeals.    Affirmed. 

From  a  Judgment  sentencing  blm  to  five 
years'  imprisonment  in  the  penitentiary,  on 


a  convictloii  of  first  degree  robbery,  defend- 
ant appeals. 

Tbe  state's  evidence  discloses  that  on  De- 
cember 6,  1914,  Otto  H.  Enoch,  motorman. 
and  Fred  Koefaler,  conductor,  were  engaged 
in  the  operation  of  a  street  car  belonKing  to 
the  United  Railways  Company.    At  abont  8 
o'clock  on  that  evening,  and  when  approadt- 
Ing  the  terminus  of  their  dlvlslcm  at  Mera- 
mec  Highlands,  the  defendant  and  a  confed- 
erate named  Clark  boarded  tbe  car  with  re- 
volvers In  their  hands,  and  commanded  tbe 
conductor  to  "throw  up"  his  hands.    Defend- 
ant went  immediately  to  the  front  of  tbe  car 
and  commanded  the  motorman  to  do  like- 
wise, at  the  same  time  pointing  Ills  revolver 
at  the  motorman.    The  motorman  manifested 
some  reluctance  to  comply  with  the  command 
and  was  promptly  shot  in  the  leg.    This  end- 
ed arguments  and  brought  8i>eedy  submission. 
While    defendant    was    thus    engaging    the 
motorman,  Clark,  his  confederate,  was  at- 
tempting to  forcibly  remove  from  tbe  con- 
doctor's  strap  the  "changer,"  which  was  a 
metal  device  with  receptacles  for  different 
denominatlonB  of  cfoin,  and  containing  at  tbe 
time  $13.26.    Dnrlng  all  this  time  Clark  was 
"covering"  the  conductor  with  his  pistol,  and 
after  obtaining  possession  of  the  "changer" 
and  its  contents  he  and  the  defendant  left 
the  car  and  hurriedly  made  their  escape. 

Several  days  later  these  parties  were  ap- 
prehended and  positively  identified  by  both 
the  motorman  and  conductor.  A  police  offi- 
cer testified  that  when  he  went  to  idace  de- 
fendant under  arrest  the  defendant  under- 
took to  escape,  leaving  the  house  from  the 
rear  without  either  hat  or  coat  In  his  salt- 
case  was  found  a  revolver,  which  the  con- 
ductor testified  reseuibled  the  one  used  on 
the  occasion  of  the  robbery. 

On  the  part  of  the  defendant  one  witness, 
for  whom  he  had  previously  worked,  testified 
that  his  reputatlOTi  for  honesty,  integrity, 
and  veracity  was  good.  The  defendant  also 
offered  evidence  tending  to  establish  an  alibi, 
three  witnesses  testifying  that  on  the  night 
In  question,  and  at  the  time  of  the  robbery, 
defendant  was  at  the  home  of  one  Samuel 
Hill,  a  cousin  of  Clark's. 

This  constitutes  a  sufficient  statement  of 
the  fbcts,  since  no  question  is  raised  as  to 
the  sufficiency  of  the  evidence. 

Joseph  C.  McAtee,  of  Clayton,  for  appel- 
lant John  T.  Barker,  Atty.  GeiL  (Lewis  BL 
Cook,  of  Jefferson  City,  of  counsel),  for  the 
State. 

REVELLE,  J.  (after  stating  the  facts  as 
above).  I.  To  reverse  tbe  judgment  defend- 
ant relies  upon  two  propositlwiB:  (1)  The 
failure  of  the  prosecuting  attorney,  until  the 
day  of  tbe  trial,  to  indorse  on  the  informa- 
tion tbe  name  of  one  witness  who  was  per- 
mitted to  testify;  and  (2)  tbe  allegied  cross- 
examination  of  defendant  upon  matters  con- 
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cemlng  which  he  did  not  testify  on  direct 
examination. 

[1]  Anent  the  first  insistence,  the  record 
discloses  that  the  names  of  the  principal 
witnesses  had  been  timely  Indorsed  on  the 
information,  and  that  a  snbpcena  for  the  wit- 
ness whose  name  was  not  so  Indorsed  had 
been  dnly  Issued  and  served  some  time  prior 
to  the  trial.  Defendant's  coonsel  was  also 
aware,  before  the  Jnry  was  sworn,  that  the 
prosecuting  attorney  wotdd  recpiest  permis- 
sion to  indorse  the  name  of  tlie  other  witness 
on  the  information.  Ttiis  was  done,  and  ttie 
permisslMi  granted.  No  motion  to  qnash,  or 
application  ft>r  contlnnance,  or  for  farther 
time,  was  filed  after  defendant  learned  tliat 
this  witness  wonld  be  <^ered  by  the  state. 
SecUon  5097,  B.  S.  1908,  provides: 
_  "When  an  indictment  is  fonnd  by  the  grand 
jory,  the  names  of  all  tlie  material  witnesses 
must  be  indorsed  upon  the  indictment;  other 
witnesses  may  be  subpoenaed  or  sworn  by  the 
state,  bat  no  continuance  shall  be  granted  to 
the  state  on  acconnt  <Mt  tite  absence  of  any 
witness  whose  name  is  not  thus  indorsed  on  the 
indictment,  unless  upon  the  affidavit  of  the  pros- 
ecuting attorney  showing  good  cause  for  such 
continuance." 

Tills  provision  has  been  so  frequently  and 
thoroughly  reviewed  ttiat  farther  discussion 
thereof  is  unnecessary,  and  would  add  noth- 
ing to  legal  lore. 

In  State  v.  Orlfiln,  87  Mo.  612,  Judge  Hen- 
ry, speaking  for  the  court,  said: 

"The  objection  that  the  names  of  all  the  mate- 
rial witnesses  for  the  state  were  not  indorsed 
open  the  indictment  came  too  late.  It  should 
have  been  made  on  a  motion  to  quash  the  in- 
dictment." 

In  State  v.  Barrington,  108  Mo.  loc.  dt  68- 
71,  95  S.  W.  250,  the  cases  in  this  connection 
are  fully  reviewed,  and  from  them  the  fol- 
lowing roles  are  deduced  and  announced: 

"First.  If  there  are  no  witnesses  indorsed  up- 
on the  indictment,  then,  upon  motion,  it  should 
be  quashed,  unless  the  prosecuting  attorney. of- 
fers to  supply  such  omission,  then  the  defendant 
should  have  a  reasonable  time  after  such  omis- 
sion baa  been  supplied  to  prepare  his  defense.' 
Seomdly.  If  the  state  should  indorse  some  of  the 
witnesses  on  the  back  of  the  indictment  snd.then 
purposely  refrain  from  indorsing  the  names  of 
material  witnesses  on  the  back  of  the  indictment, 
with  a  view  of  taking  an  undue  advantage  of 
the  defendant,  then  tne  court  wonld  be  war- 
mnted  in  promptly  quashing  the  indictment  or 
requiring  the  prosecuting  attorney  to  supply 
anch  omission,  and  give  the  defendant  a  reason- 
able time  in  which  to  meet  the  testimony  of  sndi 
material  witnesses." 

In  tlie  latter  case,  as  in  tlie  former  ones, 
the  court  declares,  as  does  the  statute,  that 
It  Is  not  contemplated  that  the  state  shall  be 
denied  tbe  rlj^t  to  introduce  on  tlie  trial 
other  witnesses  than  those  whose  names  are 
80  Indorsed. 

In  State  v.  Jetfries,  210  Mo.  324,  109  S.  W. 
621, 14  Ann.  Oa&  524,  Judge  Oantt  said: 

"As  we  have  already  reached  the  conclusion 
that  the  &ilnze  to  indorse  these  names  of  the 
witnesses  on  the  information  did  not  constitute 
reversible  error,  it  follows  that  this  objection  is 
not  tenable,  as  the  statute  itself  expressly  pro- 


vides that  other  witnesses  may  be  called  and  ex- 
amined." 

As  heretofore  stated,  defendant  filed  no 
motlMi  to  quash  the  Information,  and,  after 
learning  that  tbie  person  Would  be  produced 
as  a  witness,  did  not  request  additional  time 
to  prepare  bis  defense.  He  was  content  to 
wait  until  the  Jnry  was  sworn,  and  then 
make  his  general  objection,  and,  when  the 
witness  was  produced,  he  merely  renewed 
his  objecticm  to  the  right  of  the  state  to  use 
him.  This  assignment  is  ruled  adversely  to 
the  defendant. 

{Z,  t]  II.  The  defendant  also  alleges  that 
It  was  error  to  permit  the  prosecuting  at- 
torney to  ask  the  defendant  on  cross-exami- 
nation the  following  question: 

"Q.  Tou  were  not  living  with  yonr  family  at 
that  time?    A.  No,  sir." 

In  this  connection  the  testimony  discloses 
that,  without  objection,  the  defendant  had 
testified  that  when  he  went  to  tbe  place 
where  he  says-  he  remained  during  the  night 
of  the  robbery  his  family  did  not  accompany 
him.  He  had  also  testified  that  he  was  a 
married  man,  and  in  explaining  his  presence 
at  a  certain  place  on  the  following  day  he 
had  stated  that  he  had  gone  there  in  order 
to  get  his  famiHy  and  take  them  out  to  this 
place.  In  view  of  this  testimony  we  fall  to 
see  anything  objectionable  in  the  question 
which  the  state  propounded.  There  is,  how- 
ever, another  reason  why  this  is  not  reversi- 
ble; that  being  that  the  defendant  did  not 
object  until  after  the  answer  was  given,  and 
then  did  not  ask  the  court  to  strike  out  the 
same.  The  same  is  true  as  to  defendant's 
objection  to  the  question  of  the  state  as  to 
the  relationship  between  Ms  confederate, 
Clark,  and  tbe  person  at  whose  home  he  says 
he  remained  during  the  night  of  the  robbery. 
Parties  are  not  permitted  to  remain  silent 
when  Improper  questions  are  asked  and  take 
chances  on  receiving  helpful  replies,  and  then 
object  if  the  answer  proves  unfavorable. 
Particularly  can  they  not  complain  if,  after 
the  answer  Is  In,  they  do  not  even  move  to 
strike  it  out 

Finding  no  prejudicial  error  in  the  record, 
the  judgment  Is  afllrmed. 

FARIS,  P.  J.,  and  WAUCBE,  J.,  concur. 


STATE  V.  PFEIFER.     (No.  19020.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Feb.  15,  1916.) 

1.  SoDom  ®a»l— OypENSE  Pkb  Ob— Statute. 
Undsr  Laws  1911,  p.  198,  repealing  and  re- 
enacting  Rev.  St.  1909,  S  4726,  with  an  amend- 
ment to  provide  that  everjr  person  who  shall 
be  convicted  of  the  crime  against  nature  commit- 
ted with  the  sexual  organs  or  mouth  shall  be 
{lunished,  etc.,  defendant,  who  forced  his  penis 
nto  prosecutrix's  mouth,  was  guilty  of  the  of- 
fense. 

[Ed.  Note. — For  other  cases,  see  Sodomy,  Cent. 
Dig.  {{  1,  2;    Dec.  Dig.  «=>1.] 
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2.  Cbiminal  Law  $=3365  —  Evidence  —  Res 

In  a  prosecution  for  aodomjr  perpetrated 
per  OS,  testimony  showing  or  tending  to  show  a 
rape  and  sodomy  per  anum  was  admissible, 
where  the  proof  showed  that  all  of  these  acts 
were  parts  of  the  res  gestae  and  admissible  as 
such,  regardless  of  the  fact  that  defendant  may 
have  been  hurt  by  testimony  concerning  them. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  807;  Dec.  Dig.  <3=>365.] 

3.  CaiMiNAii  Law  <s=>1050— AppeaIi— Instbuo- 
TiONS— Exception. 

Where  no  exception  is  anywhere  taken  or 
saved  to  the  giving  or  refusal  of  any  instrue- 
tions  or  to  the  giving  of  the  whole  instructions, 
the  Supreme  Court  cannot  review  any  error  bas- 
ed upon  the  instructions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §|  2668,  2670;  Dec.  Dig.  «=» 
1056.] 

4.  Cbiminai,  Law  *=»782— Tbiait— Instbuo- 

TI0N8. 

In  a  prosecution  for  sodomy  perpetrated 
per  OS,  where  testimony  showing  or  tending  to 
show  a  rape  and  sodomy  per  anum  was  admis- 
sible as  a  part  of  the  res  gestse,  no  instruction 
as  to  its  evidentiary  weight  or  purpose  was  re- 
quired. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  1847,  1849,  1851,  1852, 1877, 
1878,  1880-1882,  1906,  1907,  1909-1911,  1960, 
1966,  1967;   Dec.  Dig.  «=782.) 

5.  Witnesses  ^3>277— Cross- Exaviratioit— 
Scope. 

Rev.  St.  1909,  !  5242,  providing  that  no 
person  on  trial  or  examination  shall  be  required 
to  testify,  though  he  may  testify  on  his  own  be- 
half, and  that  he  shall  be  liable  to  cross-exam- 
ination as  to  any  matter  referred  to  in  his  exam- 
ination in  chief,  an  examination  of  defendant 
in  chief  consisting  of  inquiries  as  to  his  name 
and  age,  which  he  stated,  and  as  to  whether  be 
had  committed  the  specific  offense  charged  in 
the  information,  which  he  denied,  while  permit- 
ting cross-examination  as  to  where  be  was  on 
the  night  the  assault  was  made  on  the  prosecufr 
ing  witness,  where  he  was  at  4  o'clock  in  the 
morning  following,  when  and  where  he  went  to 
bed,  at  what  place  he  had  been  and  with  whom, 
though  not  responsive  to  anything  brought  out 
in  the  examination  in  chief,  did  not  permit 
cross-examination  as  to  whether  he  knew  the 
parties  charged  with  the  same  offense  at  the 
same  time,  and  how  long  he  had  known  them, 
and  as  to  his  movements  after  he  left  his  own 
witness,  and  such  cross-examination  was  reversi- 
ble error,  since  to  compel  him,  after  his  denial 
of  the  alleged  offense,  to  say  more,  was  to  as- 
sume his  guilt,  and  since  error  was  to  be  pre- 
sumed from  a  violation  of  the  statute,  unless 
the  contrary  clearly  appeared. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  fS  925,  979-883 ;   Dec.  Dig.  «=>277.] 

Appeal  from  St  Louis  Circuit  Court;  W. 
T.  Jones,  Judge. 

Cbarles  Pfeifer,  alias  Caiarles  N.  Peters, 
was  convicted  of  sodomy,  and  lie  appeals. 
Reversed  and  remanded  for  a  new  trial.. 

Defendant  appeals  from  a  conviction  in  the 
circuit  court  of  the  city  of  St  Louis  on  the 
charge  of  sodomy,  and  a  resulting  sentence 
In  accordance  with  the  verdict  to  imprison- 
ment In  the  penitentiary  for  a  term  of  two 
years.  The  case  is  a  companion  case  to  that 
of  State  V.  KaU,  181  S.  W.  425,  decided  at 
this  term,  but  not  yet  officially  reported. 
The  facts  and  the  acts  of  defendant  here 


were  the  same  as  the  facts  and  the  acts  of 
defendant  Katz  In  the  case  supra.  Tbey 
transpired  at  the  same  time  and  place  and 
were  perpetrated  upon  the  identical  victim, 
one  Mary  Eixunenegger.  The  only  diffeienoe 
In  the  cases  is  that  defendant  here  did  not 
appear  upon  the  scene  or  take  part  In  the 
commission  of  the  acts  alleged  till  after  Marr 
Emmenegger  had  been  in  the  hands  of  Katz 
and  his  confederates  for  some  two  bonrs  or 
more,  and  until  she  had  been  taken  to  the 
rear  of  a  certain  building  mentioned  In  the 
Katz  Case  and  called  the  old  Cherokee  Brew- 
ery. Thereupon  and  at  that  place  defendant 
appeared  and  said  to  her  that  he  was  the 
head  of  these  detectives,  the  boss  over  them, 
and  that  she  would  have  to  submit  to  the 
same  things  from  him  that  she  had  submit- 
ted to  from  the  others.  Then  the  four  of 
them,  to  wit,  Katz,  Long  Oanssman,  and  this 
defendant  took  her  to  a  point  in  the  rear  of 
the  old  brewery,  where  defendant  assaulted 
her  and  thrust  his  private  male  organ  into 
her  mouth;  the  latter  act  constitnting  the 
phase  of  alleged,  sodomy  charged  and  here  re- 
lied on. 

The  facts  are  inexpressibly  filthy,  and, 
since  they  have  been  set  out  already,  another 
cumbering  of  the  books  with  their  abysmal 
obscenity  would  subserve  no  useful  purpose. 
The  more  so  since,  regard  being  had  to  the 
nature  of  the  errors  urged.  It  is  obvious  that 
a  solution  of  them  is  to  no  substantial  ex- 
tent dependent  up<m  the  intimate  details  of 
defendant's  attack  upon  the  prosecuting  wit- 
ness. If,  however,  these  details  be  found  nec- 
essary to  an  understanding  of  the  points, 
they  may  be  read  in  the  Katz  Case. 

Paeb«i  &  Friday,  of  St  Louis,  for  appel- 
lant John  T.  Barker,  Atty.  Gen.,  and  Lee 
B.  Ewlng,  Aast  Atty.  Gen.,  for  the  State. 

FARIS,  P.  J.  (after  stating  the  facts  as 
above).    [1]  I.  The  point  is  made  that  neither 
the  information  charges,  nor  the  facts  show, 
that  defendant  committed  any  crime  known 
to  the  laws  of  this  state.    These  contentioa<) 
are  both  bottomed  on  the  assumption  that, 
since  section  4726,  R.  S.  1909  (which  was  re- 
pealed and  re-enacted  in  1911,  with  an  amend-       , 
ment  [Laws  1911,  p.  198]),  dehors  such  amend-       ' 
ment,  refers  us  to  the  common  law  for  a 
definition  of  sodomy,  the  amendment  in  ques- 
tion added  nothing  to  It,  and  was.  In  fact 
utterly  nugatory;    la  short,  that  it  Is  yet 
legally  Impossible,  the  statute  to  the  con-       < 
trary  notwithstanding,  to  commit  the  crime 
of  sodomy  in  the  maimer  charged  and  prov- 
ed in  this  case.    These  contentions  have  been        i 
ruled  against  defendant  in  the  case  of  State 
V.  Katz,  supra,  and  with  the  holding  on  this       | 
point  In  that  case  we  are  content  j 

[2]  II.  It  is  also  strenuously  urged  that  by 
the  testimony  of  Dr.  Vlckery  liKX>mpetent 
and  hurtful  evidence  touching  the  physical 
condition  of  the  prosecuting  witness'  private 
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parta  came  into  fbe  case ;  this  upon  the  | 
theory  that,  since  the  charge  here  Is  sodwny 
perpetrated  per  os,  testimony  showing  or 
tending  to  show  a  rape  and  sodomy  per  annm 
showed  other  crimes,  and  was  therefore  prej- 
udicial and  inadmissible.  In  tlils  contention 
learned  counsel  loses  sight  of  the  fact  that, 
while  the  testimony  so  bitterly  complained 
of  may  have  tended  to  show  rape,  and  oth- 
er acts  of  sodomy,  ergo  another  sodomltlcal 
crime,  yet  the  proof  also  showed  that  all  of 
these  acts  and  things  were  parts  of  the  res 
gestae  and  admissible  as  such,  regardless  of 
the  fact  that  defendant  may  have  been  hurt 
by  testimony  concerning  them.  State  ▼.  An- 
derson,  252  Mo.  88,  158  S.  W.  817.  This  was 
his  misfortune  for.  which  he,  and  not  the 
state,  is  at  fault  He  should  see  to  it  that 
he  commits  but  one  felony  at  a  time.  We 
disallow  tills  contention  so  far  as  regards  the 
pbase  of  it  set  forth  above. 

[3]  Upon  the  alleged  error  bottomed  up- 
on the  contention  that  an  instruction  ought 
to  have  been  given  restricting  the  purposes 
of  this  evidence  of  other  crimes,  it  is  suffi- 
cient to  say  that  under  the  condition  of  this 
record  we  are  not  permitted  to  review  any 
error  based  upon  the  instructions,  since  no 
exception  is  anywhere  taken  or  saved  to  the 
giving  or  refusal  to  give  any  instructions  in 
the  case,  or  to  the  giving  of  the  whole  of 
the  instructions.  State  v.  Vlnso,  171  Mo. 
576,  71  S.  W.  1034 ;  State  v.  Eaton,  191  Mo. 
151,  89  S.  W.  949;  State  v.  Urspruch,  191 
Mo.  43,  90  S.  W.  451;  State  v.  Welch,  191 
Mo.  179,  89  S.  W.  945,  4  Ann.  Cas.  881 ;  State 
V.  DUts,  191  Mo.  665,  90  S.  W.  782;  State 
V.  King,  194  Mo.  474,  92  S.  W.  670;  State 
V.  McCarver,  194  Mo.  717,  92  S.  W.  684; 
State  V.  Maupln,  196  Mo.  164,  93  S.  W.  379 ; 
State  V.  Delcore,  199  Mo.  228,  97  S.  W.  S94 ; 
State  V.  Beverly,  201  Mo.  550,  100  S.  W.  463 ; 
State  V.  Yandell,  201  Mo.  646,  100  S.  W.  466 ; 
State  V.  Chenauth,  212  Mo.  132,  110  S.  W. 
696;  State  v.  George,  214  Mo.  262,  113  S. 
W.  1116;  State  v.  Sassaman,  214  Mo.  695, 114 
S.  W.  590;  State  v.  Rhodes,  220  Mo.  9,  119 
S.  W.  391 ;  State  v.  Kelson,  225  Mo.  551,  125 
S.  W.  505 ;  State  v.  Kretchmar,  232  Mo.  29, 
133  S.  W.  16;  State  v.  Stevens,  242  Mo.  4.39, 
147  S.  W.  97;  State  v.  Sykes,  248  Mo.  708, 
154  S.  W.  1130;  State  v.  Patrick,  107  Mo. 
147,  17  S.  W.  666;  State  v.  Gordon,  196  Mo. 
185,  95  S.  W.  420 ;  State  v.  Tucker,  232  Mo.  1, 
133  S.  W.  27 ;  State  v.  Morgan,  196  Mo.  177, 
95  a  W.  402,  7  Ann.  Qas.  107;  State  v.  Har- 
ris, 199  Mo.  716,  98  S.  W.  457. 

[4]  Another  answer  is  that  heretofore 
given,  viz.,  that  the  evidence  was  a  part  of 
the  res  gestte,  and  for  this  reason,  and  since 
It  fell  naturally  among  the  facts,  no  instruc- 
tion as  to  Its  evidentiary  weight  or  purpose 
was  required  to  be  given.  If  it  had  not  been 
a  part  of  the  res  gestae,  its  admission  would 
have  been  an  error  in  this  sort  of  case,  which 
no  instruction  could  have  cured,  present 
proper  preservation  of  the  point.  What  we 
here  say  as  to  lack  of  excepttons' also  dis- 


poses of  all  assignments  of  error  bottomed 
in  any  wise  upon  the  instructions  given,  <Jr 
which  the  court  failed  or  refused  to  give. 

III.  Complaint  is  made  that,  over  the  ob- 
jections of  defendant,  counsel  for  the  state 
was  permitted  to  comment  upon  the  fact 
that  defendant  did  not  testify  touching  cer- 
tain mentioned  matters  while  he  was  on  the 
stand.  This  assignment  is  not  borne  out  by 
the  record.  An  objection,  it  is  true,  was 
made  by  counsel  for  defendant  to  a  part  of 
the  argument  of  the  state  before  the  Jury 
on  this  alleged  ground,  but  the  trial  court 
then  ruled — correctly,  as  is  plain  upon  the 
record — that  what  was  said  by  counsel  for 
the  state  did  not  have  reference  In  any  wise 
to  any  failure  of  the  defendant  to  cover  any 
fact  in  his  testimony.  So  we  need  not  now 
consider  whether  the  cases  cited  to  us  by 
the  defendant  were  or  were  not  correctly 
overruled  in  State  v.  Larkln,  250  Mo.  218, 
167  S.  W.  600,  46  L.  R.  A.  (N.  S.)  IS. 

[6]  IV.  Which  brings  us  to  a  consideration 
of  the  one  serious  point  in  the  case,  to  wit, 
whether  the  court  erred  In  permitting  the 
state,  over  the  objections  of  defendant,  re- 
peatedly to  ask  defendtmt  questions  on  cross- 
examination  upon  matters  not  touched  upon 
in,  or  growing  out  of,  his  examination  in 
chief.  Hie  record  bears  out  this  complaint 
of  defendant  fully,  and  disposes  a  cross-ex- 
amination of  defendant  which,  standing 
alone,  is  utterly  inexcusable. 

The  examination  of  defendant  In  chief  con- 
sisted of  three  questions :  He  was  asked  bis 
name,  his  age,  and  whether  he  bad  commit- 
ted the  8i)eciflc  offense  charged  In  the  infor- 
mation. Answering,  he  gave  bis  name  as 
Charles  H.  Ffeifer,  his  age  at  29  years,  and 
denied  he  had  oommitted  the  crime  charged. 
This  was  all.  In  cross-examination  the  state 
asked  him  46  questions  outside  of  his  ex- 
antlnatlon  in  chief,  among  others,  for  ex- 
ample: (a)  Where  he  was  on  the  night  the 
assault  was  made  on  the  prosecuting  wit- 
ness; (b)  where  he  was  at  4  o'clock  of  the 
morning  following  that  assault;  (c)  where 
and  when  he  went  to  bed ;  (d)  at  what  plac* 
es  he  had  been,  and  with  wh(»n,  and  whom 
he  saw  that  night;  <e)  whether  he  knew 
Katz,  Gaussman,  and  Long;  (f)  how  long 
he  had  known  them;  and  (g)  whether  he 
had  S0ea  them  on  the  night  in  question ;  and 
(h)  whether  he  was  not  known  by  the  name 
of  Charles  N.  Peters  (the  alias  contained  in 
the  Information),  and  also  whether  be  was 
not  known  by  the  name  of  "Oockey." 

It  is  not  contended  that  any  of  this  cross- 
examination,  wa«  directly  responsive  to  any- 
thing defendant  said  in  his  examination  in 
chief.  It  is  urg^  in  excuse  of  It  that  the 
state  is  not  to  be  confined  In  its  cross-exam- 
ination of  an  accused  person  on  trial  to  a 
mere  categorical  reiteration  of  the  examina- 
tion in  chief,  and,  besides,  regardless  of  the, 
violation  of .  the  statutory  rule  forbidding 
such  cross-examination  (section  5242,  R.  S. 
1909),  defendant  was  not  hurt  by  any. part 
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of  it  In  the  case  at  bar.  On  these  two  prop- 
ositions we  are  dted  to  the  cases  of  State  y. 
Keener,  225  Mo.  500,  125  S.  W.  747;  State  t. 
Corrigan,  262  Mo.  195,  171  S.  W.  51;  State 
T.  Barrington,  198  Mo.  81,  92  S.  W.  235; 
State  T.  Brooks,  92  Mo.  loc.  cit  582,  5  S.  W. 
257,  830;  State  t.  Miller,  166  Mo. -76,  56 
S.  W.  907;  State  v.  Myers,  221  Mo.  loc.  cit. 
598,  121  S.  W.  131 ;  State  v.  Foley,  247  Mo. 
loc.  cit  638,  153  S.  W.  1010;  State  v.  Cun- 
nlngham,  154  Mo.  loc.  cit.  174,  55  S.  W.  282; 
State  V.  Beming,  91  Mo.  loc.  cit.  85,  3  S.  W. 
588;  State  v.  Harvey,  131  Mo.  loc.  cit.  345, 
32  S.  W.  1110;  State  v.  Elsenhour,  132  Mo. 
loc.  cit  148,  33  S.  W.  785 ;  State  v.  Donniug- 
ton,  246  Mo.  loc.  cit  354,  151  S.  W.  975. 
These  cases  furnish,  it  may  be,  under  the 
facts  existing  here,  ample  authority  to  ex- 
cuse the  asking  of  all  questions  except  those 
having  reference  to  whether  he  knew  Katz 
and  Gaussman,  how  long  he  had  known  them, 
and  seriatim  as  to  his  movements  after  de- 
fendant left  his  own  witness  Smitters.  If 
the  statute  is  to  be  regarded,  these  questions 
are  Inexcusable  and  are  reversible  error. 
State  T.  Grant,  144  Mo.  56,  45  S.  W.  1102; 
State  T.  Hathhom,  166  Mo.  229,  65  S.  W.  756; 
State  V.  Hudspeth,  150  Mo.  loc.  cit  31,  51  S. 
W.  483;  State  v.  BeU,  212  Mo.  Ill,  111  S.  W. 
24 ;  State  v.  Cook,  1.S2  Mo.  App.  167, 112  S.  W. 
712 ;  State  v.  Sharp,  233  Ma  284,  135  S.  W. 
488.  It  Is  impossible  to  say  upon  the  facts 
that  these  questions  and  answers  did  not  hurt 
defendant  The  other  43  may  be  excused  by 
the  authorities  cited  above  .  and  by  others 
not  cited;  at  least  we  may  so  concede  for 
the  purposes  of  this  case.  But,  where  a 
plain  statute  forbids  such  cross-examination, 
hurtful  error  is  to  be  presumed  from  a  fail- 
ure to  observe  that  statute,  unless  the  con- 
trary clearly  appears.  Under  the  facts  here, 
when  it  had  been  shown  by  the  testimony, 
and  not  denied,  that  for  some  two  hours  or 
more  said  Katz,  Gaussman,  and  Long  had 
held  prosecutrix  in  custody  and  brutally  as- 
saulted, maltreated,  and  mistreated  her  in 
the  precise  way  defendant  is  here  charged 
with  doing,  and  wben  other  testimony  in  the 
case  put  defendant  wlthlfl  less  than  400  feet 
of  the  place  of  the  occurrence  of  the  said 
acts  done  by  Katz  and  others  about  the  time 
these  acts  were  happening,  it  cannot  be  ex- 
cused as  harmless  error  that  defendant  de- 
hors his  examination  in  chief,  is  forced  to 
corroborate  OfBcer  McGuliough  and  to  admit 
his  meeting  McCullough  at  the  point  the 
latter  had  already  testified  to  having  met 
Iiim.  Neither  can  it  he  called  innocuous  er- 
ror that  he  was  compelled  to  admit  an  ac- 
quaintance with  said  Katz  and  Gaussman  ex- 
tending over  a  period  which  began  in  their 
school  days,  and  that  the  three  were  all 
frequenters  of  his  father's  saloon,  in  the  light 
of  the  heinous  acts  of  these  parties  as  this 
record  then  showed  these  acts  without  a 
syllable  of  contradiction.    So,  not  only  does 


It  not  clearly  appear  that  fbeee  unwarranted 
questions  and  answers  did  not  hurt  defend- 
ant, but,  per  contra,  it  clearly  aptiears  that 
they  did. 

It  is  urged  that  defendant  may  not  simply 
deny  his  acts,  and  then  refuse  to  go  into  de- 
tails to  contradict  Ills  denial  when  the  state 
cross-examines  him,  and  that  this  is  wliat 
is  meant  in  State  v.  Miller,  supra,  where  It 
is  substantially  said  that  the  state  is  not  to 
be  confined  to  a  categorical  reiteration  of  de- 
fendant's examination  in  chief.  But  even  a 
departure  from  categorical  reiteration  does 
not  comport  a  latitude  as  broad  as  the  en- 
tire case,  as  was  here  present  Moreover, 
such  an  argument  palpably  begs  the  question 
and  assumes  the  guilt  of  defendant,  instead 
of  proving  his  guilt  as  the  object  of  a  trial 
is;  for,  if  defendant  were  perchance  inno- 
cent, the  moment  he  says  he  did  not  comiuit 
the  offense  with  which  he  is  charged,  and  the 
moment  he  says  he  did  not  see  the  prosecutrix 
at  all  that  night,  he  has  told  all  he  knows 
about  the  case.  To  assume  that  he  is  falsi- 
f.vlng  and  that  he  does  know  more,  is  to  as- 
sume his  guilt  and  beg  the  question,  and  to 
an  extent  compel  him  to  convict  himself. 
Such  procedure  and  such  assumption,  aside 
from  the  statute  supra,  may  be  logically  ex- 
cusable in  trying  a  guilty  man,  but  not  even 
excusable  in  logic  in  trying  an  innocent  one. 
There  can  be  but  one  law,  if  we  are  to  hold 
fast  to  and  retain  any  stable  rules  of  law  at 
all,  by  which  to  try  both  the  guilty  and  the 
innocent.  Defendant  may  be  guilty;  we 
think  the  record  shows  he  is,  and  that  the 
evidence  is  amply  sufllcient  to  warrant  the 
verdict  of  the  Jury.  But  notwithstanding 
this,  the  law  guarantees  to  him  the  same 
kind  of  a  trial  that  an  innocent  person  gets, 
and  till  such  time  as  the  Legislature  and 
those  who  make  state  Constitutions  shall  see 
fit  to  ordain  that  apparent  guilt  is  the  sole 
condition  precedent  to  an  affirmance  here  it 
will  continue  to  be  our  duty  to  see  to  it  that 
he  and  others  similarly  situated  get  this 
kind  of  a  trial. 

For  the  manifold  errors  in  going  outside 
of  the  statutory  prohibition  in  cross-examin- 
ing defendant,  this  case  must  be  reversed 
and  remanded  for  a  new  trial. 

Let  tliis  be  done.    All  concur. 


MILES  et  al.  v.  WHITBSmBS*  ESTATE  et 
al.    (No.  14201.) 

(St  Louis  Court  of  Appeals.     Miasoud.     Feb. 
8,  191&) 

1.   EXZCXTTOBS  AND   ADl(IITD9TBAT01iS  ^3>221— 

Claims  Against  Estatb— CoMFKitaAXioN  — 

Pkksumptions. 

Where  claimants,  who  were  closely  related 
to  deceased  and  were  in  destitute  circumstances, 
became  members  of  deceased's  hoosefaold  and 
performed  aerviceB,  there  is  a  presumption  that 
such  services  were  not  performed  for  compensa- 
tion, and  substantial  evidence  of  an  agreement 
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for  comi>«n8atlon  la  required  before  it  can  be 
allowed. 

[Ed.  Note.— For  other  cases,  see  Eixecutors 
and  AdminiBtrators,  Gent.  Dix.  M.  801-603^, 
1858,  1861-1863,  1866,  1866,  1871-1874,  1876; 
Dec.  Dig.  «=9221.] 

2.   iSXECmOBB   AND   ADlflNISTKATOBS   ^=>221— 

Claims  Aqainst  EIbtates— Evidence— Suf- 
ficiency. 

In  a  proceeding  to  charge  the  estate  of  a 
decedent  with  claim  for  serilcea  rendered  by 
claimants,  who  became  members  of  her  house- 
hold and  attended  to  her  affairs,  evidence  held 
insufficient  to  show  the  services  were  rendered 
under  an  agreement  for  compensatioQ. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators.  Gent  IMg.  |{  901-008  >^, 
1858,  1861-1863,  1865,  1866,  1871-1874,  1870; 
Dec.  Dig.  ^=>221.} 

Appeal  from  Circuit  Ooort,  Jefferstxi  Coun- 
ty; B.  M.  D«arlDg,  Judge. 

"Not  to  be  offldaUy  published." 

Claim  by  Alexander  Miles  and  Alice  MUes 
against  the  estate  of  Xaoml  Whltesides,  op- 
posed by  Freeman  D.  Waters,  executor,  and 
others.  Alexander  Miles  dying  before  Judg- 
ment was  rendered  in  the  circuit  court, 
whence  the  case  was  appealed  from  probate 
court,  it  was  revived  as  to  him  in  the  name  of 
AUce  Miles  as  administratrix.  From  a  judg- 
ment for  claimants,  contestants  appeal.  Re- 
reraed. 

Emerson  B.  Schnepp,  of  St  Lonis,  for  ap- 
pellants. John  H.  Reppy  and  Albert  Miller, 
both  of  HiUsboro,  for  respondents. 

IbETNOLDS,  P.  J.  Alexander  MUes  and 
his  wife  AUce  exhibited  their  demand  against 
the  estate  of  Naomi  Whltesides,  deceased,  in 
the  Probate  Court  of  Jefferson  County,  by 
which  they  claimed  $605.83  for  nursing,  wash- 
ing, sewing,  cooking  for  and  taking  care  of 
Mrs.  Whltesides  and  managing  her  business 
and  attending  to  a  truck  patch  belonging  to 
her,  for  a  period  extending  from  September 
27th,  1909,  to  January  1st,  1011,  15  months 
and  4  days,  at  $40  per  mouth,  $005.33,  and 
for  supplying  Mrs.  Wlilteaides  with  wood 
during  the  period  at  the  rate  of  $3  a  month, 
$45.40,  a  total  of  $650.73.  The  cause  was  ap- 
pealed from  the  Probate  Court  to  the  circuit 
court  and  Alex  Miles  dying  prior  to  a  Judg- 
ment in  the  latter  court,  the  action  was  re- 
vived as  to  him  in  the  name  of  AUce  MUes 
as  the  administratrix  of  his  estate.  Trial 
before  the  court  and  a  Jury  resulted  in  a  ver- 
dict and  Judgment  in  favor  of  plaintiff  in  the 
sum  of  $500.  From  this  certain  heirs,  lega- 
tees and  devisees  of  Mrs.  Whltesides  duly 
perfected  their  appeal  to  this  court 

At  the  close  of  the  evidence  for  plaintiffs 
and  again  at  the  close  of  aU  the  evidence  In 
the  case,  demurrers  were  Interposed  and  over- 
mled. 

It  appears  that  Mrs.  Whltesides,  an  old  la- 
dy between  60  and  66  years  of  age,  was  Uvlng 
alone  on  her  property  near  Elmmswick,  In 
Jefferson  county.  Alex  Miles  was  the  broth- 
er of  Mrs.  Whltesides,  and  prior  to  Septem- 


ber, 1910,  lived  witb  Us  faodly,  consisting 
of  himself,  wife  and  daughter,  at  Lamar, 
MissourL  About  that  date,  at  the  request  of 
Mrs.  Whltesides,  a  lady  friend  wrote  a  postal 
card  to  Miss  £}va  Miles,  the  daughter.  This 
witness  testified  that  Mrs.  WUteside*  told 
her  she  wanted  h^  brother  Alex  to  come  and 
take  care  of  her  and  asked  witness  to  write 
for  him.  Not  knowing  Mr.  Miles,  she  wrote 
a  card  to  his  daughter  Eva.  What  was  in  the 
card,  does  not  appear,  as  it  was  not  In  evi- 
dence. Mrs.  WMtesldes  further  told  this  la- 
dy that  her  brother  Alex's  family  "wouldn't 
lose  anything  if  they  came  out  here  and  took 
care  of  her" ;  that  "they  wouldn't  lose  any- 
thing If  they  came  there  and  took  care  of 
her  nntU  she  died."  This  was  before  Mr. 
Miles  himself  came  to  Klmmswlck,  his  wife 
having  preceded  him.  She  told  another  wit- 
ness,  a  Mr.  Wenom,  that  when  she  died  "ev- 
erything was  for  Mr.  MUes."  According  to 
Mr.  Wenom,  She  also  told  him  to  telephone 
the  "Miles  people"  to  come  down  and  take 
care  of  her.  He  said- he  tried  to  telephone 
them  at  Lamar  but  could  not  reach  them, 
and  it  does  not  appear  that  he  ever  gave  this 
message  to  Mr.  MUes.  Asked  what,  if  any- 
thing, Mrs.  Whltesides  did  at  the  time  she 
told  him  to  teU  the  "Miles  people"  to  come 
down  and  take  care  of  her,  he  answered, 
"Nothing  more,  only  she  said  she  sent  for 
them  to  take  care  of  her,  and  she  would  see 
that  they  were  paid  for  what  they  did  tor 
her."  This  was  a  few  days  before  the  Miles 
family  arrived. 

Another  witness,  a  sister  of  Mrs.  Miles, 
testified  that  she  visited  the  home  of  Mrs. 
Whitebldes  in  1909,  and  had  a  conversation 
with  Mrs.  Whltesides  along  in  September  of 
that  year  but  before  Mrs.  MUes  had  come  to 
Klmmswlck;  that  Mrs.  Whltesides  told  her 
she  had  sent  for  her  brother  Alex  to  come 
and  take  care  of  her  while  she  Uved;  that  if 
he  would  come  and  take  care  of  her  she 
would  pay  him  well  for  it  To  another  wit- 
ness Mrs.  Whltesides  said,  in  a  conversation 
before  her  brother  had  come,  "1  want  my 
brother  to  come  and  take  care  of  me  the  rest 
of  my  days  and  I  wlU  see  that  he  is  well 
paid  for  it"  This  same  witness  testified  that 
she  had  heard  the  conversation  between  Mrs. 
Wbitesides  and  Mr.  Wenom,  and  that  aU  that 
Mrs.  Whltesides  said  to  Mr.  Wenom  was, 
"Send  for  my  brother,  my  only  brother;"  that 
she  said  nothing  else  at  that  time  to  Wenom. 

This  was  aU  the  testimony  Introduced  In 
the  case  on  the  part  of  plaintiffs  as  to  any 
statements  made  by  Mrs.  Whltesides  In  con- 
nection with  the  coming  of  her  brother  and 
his  family  to  live  with  her,  or  her  intention 
as  to  compensating  them.  It  was  not  helped 
out  by  any  testimony  for  the  defendants ;  to 
the  contrary,  a  witness  called  by  them  and 
asked  as  to  what  Mrs.  Whltesides  had  said 
in  regard  to  her  brother  Alex,  testified  that 
Mrs.  Whltesides  told  her  that  Mr.  Miles  was 
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in  such  miserable  health  that  he  had  asked 
her  to  take  him  in.  "She  said  they  came 
there  and  asked  for  a  home,  at  her  home,  and 
said  they  were  broke  up  and  that  they  had 
been  writing  to  her  for  money  and  we  chil- 
dren objected  to  her  giving  them  any  money, 
and  so  she  took  them  in  the  house  and  took 
care  of  tiiem."  Tills  witness  was  one  of  the 
nieces  of  Mrs.  Whitesides. 

Mrs.  Whitesides  not  only  owned  the  prop- 
erty  on  which  she  lired,  which  consisted  of 
a  dwelling,  stable,  etc.,  and  about  6  acres  of 
land,  valued  at  $1,800,  but  possessed  consid- 
erable personal  pror«rty,  amounting  to  about 
$3,000,  nearly  ^,000  of  it  In  cash  in  bank, 
and  was  also  owner  of  a  farm  in  Illinois 
said  to  be  worth  from  eleven  to  twelve  thou- 
sand dollars.  After  her  death  claims  In  the 
amount  of  about  $1,400  were  proved  up 
against  her  estate. 

Before  the  Miles  family  came  to  reside 
with  her,  Mrs.  Whitesides  had  made  a  will 
which  was  duly  piobated.  By  tbls  will,  aft- 
er giving  to  her  sister  and  half  sister  her 
household  aod  kitchen  furniture,  bedding  and 
clothes,  she  made  several  bequests  of  $1  each 
to  various  relatives;  to  another  a  bed  and 
bedding  and  a  picture;  to  a  friend  for  serv- 
ices rendered  the  sum  of  $20;  to  a  daughter 
of  her  half  brother  a  gold  watch  and  chain ; 
to  a  half  sister,  a  piano  and  two  framed 
pictures.  All  the  rest,  residue  and  remain- 
der of  her  estate,  real,  personal  and  mixed, 
after  paying  court  costs  and  expenses,  she 
gave,  devised  and  bequeathed  to  her  brother 
Alexander  Miles,  to  her  sister  Mary  Austin 
and  to  her  half  sister,  Unls  Cburdi,  share 
and  share  alike. 

Alex  MUes,  bis  wife  and  daughter,  broke 
up  housekeeping  at  Lamar  and  removed  to 
Klmmswick,  bringing  with  them  a  piano, 
some  curtains,  a  couple  of  barrels  of  fruit, 
some  preserves  and  other  household  articles, 
including  some  dishes,  and  took  up  their  res- 
idence with  Mrs.  Wbitesides.  The  testimcxiy 
in  the  case  is  very  full  to  the  effect  that  after 
Alex  Miles  and  his  wife  and  daughter  came 
to  reside  with  Mrs.  Wtiltesldes  that  all  of 
them  lived  together  as  uue  family,  doing 
household  duties  along  with  Mrs.  Whitesides. 
Mrs.  Whitesides  apparently  paid  all  the  bills 
for  the  household.  When  the  daughter  Eva 
was  married  some  ice  cream  was  brought  to 
the  house  and  Mr.  Miles  got  the  money  from 
the  old  lady  to  pay  for  it,  and  also  for  some 
oranges.  Mrs.  Whitesides  was  sick  but  a 
short  time  before  her  death,  a  few  weeks, 
and  Mrs.  Miles  attended  upon  her.  As  far 
as  Alex  Miles  himself  is  concerned,  it  appears 
that  he  did  some  little  work  about  the  gar- 
den, cut  and  brought  in  wood,  drift  wood, 
apparently,  and  did  the  marketing  for  the 
family,  apparently,  however,  always  doing 
the  latter  with  money  furnished  by  Mrs. 
Whitesides.  When  it  was  necessary  to  do 
some  plowing  on  the  lot,  a  man  was  hired 
and  paid  by  Mrs.  Whitesides.  Miles  told  a 
witness  OB  an  occasion  when,  he  was  talking 


with  her  a^out  his  condition.  Hint  he  bad 
nothing;  that  all  he  had  was  25  cents  of  his 
own  to  his  name.  He  was  himself  suffering 
from  an  afiTection  of  the  heart  and  did  not 
survive  Mrs.  Whitesides  very  long. 

Cases  of  this  character  have  been  ao  often 
considered  by  the  Supreme  Court,  by  our 
court,  and  the  other  appellate  courts  of  the 
state,  that  it  would  be  an  imposition  to  at- 
tempt to  here  go  into  an  extensive  statement 
of  the  law  applicable.  We  refer  to  a  very 
few  of  the  many. 

In  Crowley  v.Dagley,  174  Mo.  App.  561,  lot 
dt.  565,  161  S.  W.  360,  367,  Judge  Johnson, 
speaking  for  the  Kansas  City  Court  of  Ap- 
peals, has  said: 

'T^e  decisiona  in  this  state  •  •  •  draw  a 
vital  distinction  between  mere  ezpressioDS  of 
gratitude  by  the  recipient  and  of  a  voluntary 
purpose  to  reward  his  benefactor  at  some  future 
time  and  an  express  or  implied  agreement  im- 

r'ng  a  contractiul  obligation  upon  lum  to  pay 
the  services.  The  foundation  of  a  legal  de- 
mand must  be  an  obligation  of  the  latter  char- 
acter and  mere  expressions  of  gratitude  or  of 
the  voluntary  intention  to  reward  alone  will 
not  constitute  a  .contractual  obligation.  As  is 
well  said  by  Ellison,  J.,  in  Brand  v.  Ray,  15t> 
Mo.  App.  loc.  cit.  630  [137  S.  W.  624]:  'The 
expression  of  an  intention  to  bestow  a  Irounty 
and  the  expectation  to  receive  a  bounty  will 
not  suffice;  an  expectation  to  be  made  a  bene- 
ficiary in  a  will  is  not  sufficient.  There  must  lie 
an  understanding  of  a  debtor  and  creditor  rela- 
tion, capable  of  enforcement  in  law.  Tbeie 
must  be  brought  into  existence  a  legal  obliga- 
tion.' " 

Our  own  court,  speaking  through  Jadge 
Allen,  has  said  in  Hyde  t.  Honiter,  175  Mo. 
App.  683,  loc.  cit  591,  158  S.  W.  S3: 

"Where  the  family  relation  exists,  •  ♦  » 
it  is  well  settled  that  the  law  imi^es  no  promise 
to  pay  for  services  rendered  by  (me  member  of  1 
a  family  to  another;  but  on  the  contrary  the 
presumption  obtains,  prima  facie,  tliat  such 
services  are  rendered  gratuitously.  •  •  • 
The  presumption  that  services  rendered  under 
such  circumstances  are  rendered  gratuitously 
affects  the  burden  of  proof,  operating  to  cast 
upon  the  plaintiff  the  onus  of  overcoming  the 
presumption.  It  devolves  upon  the  plaintiff  to 
prove  an  agreement  to  pay  for  such  aerrices, 
either  by  direct  testimony,  or  by  facts  and  cir- 
cumstances indicating  a  mutual  luderstanding 
and  intention  to  that  effect" 

There  was  testimony  in  that  case  to  the 
effect  that  the  dece.ised  had,  upon  numerous 
occasions  declared  that  she  intended,  or  ex- 
pected, plaintiff  to  be  well  paid  for  what 
she  did,  and  on  the  other  hand  there  was 
testimony  that  plaintiff  rendered  the  services 
in  expectation  of  being  paid  for  them. 
"This,"  says  Judge  Allen,  "is  substantial  evi- 
dence to  take  the  question  to  the  Jury,  the 
latter  being  the  sole  Judges  of  its  weight 
and  of  the  credibility  of  the  witnesses." 

One  of  the  latest  cases  on  this  subject  is 
that  of  Wood  v.  Estate  of  Lewis,  183  Mo. 
App.  553,  167  S.  W.  666.  There  the  au- 
thorities are  so  thoroughly  compiled  and  re- 
viewed that  it  Is  sufficient  to  refer  to  it  as 
an  exposition  of  the  law  which  governs  in 
this  class  of  cases.  It  was  held  in  that  case  j 
that  the  party  against  whom  the  claim  was 
made  for  services  rendered  during  ber  life-        ' 
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time,  an  immarrled  woman,  was  a  member  of 
the  family  and  had  performed  such  duties 
abont  the  bonsehold  as  ntmal  among  members 
of  the  family,  and  that  she  and  the  dalmaat 
were  members  of  a  family,  hence  the  case 
fell  within  the  mle  that  services  rendered 
by  one  member  of  a  family  for  another  are 
presumed  to  be  gratuitous  and  there  being  no 
evidence  in  that  case  tending  to  show  that 
claimant  fnmlshed  the  board  and  rendered 
the  services  sued  for  with  the  intention  on 
bis  part  of  charging  therefor  and  on  ber 
part  of  paying  therefor,  we  held  that  the 
estate  was  not  liable. 

In  the  case  at  bar,  when  the  Miles  family 
came  to  reside  with  Mrs.  Whitesldes,  it  Is 
clear  that  tbey  did  so,  not  as  hired  help  but 
as  relatlTes,  breaking  up  their  own  home 
in  Lamar,  bringing  with  them  a  lot  of  their 
own  household  articles,  fruit  and  preserves, 
and  thereafter  they  and  Mrs.  Whitesldes 
continued  to  live  together  as  one  family. 
The  most  that  can  be  said  of  tbe  evidence 
In  support  of  the  claim  here  made  is,  that 
tbe  decedent  had  stated  that  her  brother, 
if  be  came  and  took  care  of  ber  to  tbe  end 
of  her  days,  wonld  be  amply  paid  for  his 
services. 

[1, 2]  Sucb  statements  by  tbe  deceased  may 
be  sufficient  as  a  basis  for  a  finding  that  she 
intended  to  compensate  plaintiffs  for  their 
services,  though  the  jury  would  be  at  liberty 
to  infer  that  such  compensation  was  Includ- 
ed within  the  provision  made  fOr  this  broth- 
er by  the  will.  But  there  is  a  total  lack  of 
any  evidence  tending  to  show  that  these  serv- 
ices were  rendered  by  plaintiffs  with  tbe  in- 
tention and  expectation  that  they  would  be 
directly  paid  for.  There  is  no  testimony  of 
any  statements  on  the  iMirt  of  plaintiffs  to 
that  effect,  nor  is  there  anyihing  to  their 
acts  and  conduct,  or  in  the  attendant  cir- 
cumstances from  which  this  could  be  right- 
fully Inferred.  On  tbe  contrary  the  evidence, 
so  far  as  it  goes,  tends  to  negative  this 
Idea,  for  it  tends  to  show,  at  least  inferen- 
tlally,  that  plaintiffs,  who  were  in  itoverty 
at  the  time,  exi>ected  no  more,  by  way  of  di- 
rect compensation,  than  the  home  and  sup- 
port which  it  appears  they  received  from  the 
deceased. 

In  tbe  light  of  the  evidence  in  tbls  case, 
we  cannot  say  that  it  affords  sufficient 
ground  to  overcome  the  implication  that 
tbe  services  were  gratuitous;  were  services 
msndered  in  the  usual  course  of  the  family 
relationship.  The  family  relationship  being 
established,  it  requires  snbstantlal  testimony 
on  the  part  of  the  claimant  to  establish  the 
fact  that  tbe  services  rendered  in  that  rela- 
tion, or  while  that  relationship  continued, 
were  rendered  in  the  expectation  that  they 
were  to  be  paid  for,  and  under  the  promise, 
express  or  implied,  that  they  would  be  paid 
for  by  tbe  one  to  whom  rendered.  There  is 
no  such  testimony  bere  present 


It  results  tbat  tbe  demurrers  to  tbe  evi- 
dence should  have  been  sustained,  and  tbat 
tbe  Judgment  of  tbe  circuit  court  must  be 
and  is  reversed. 

NOBTONI  and  ALLEN,  JJ.,  concur. 


BAT  V,  MISSOURI  SOUTHERN  B.  CO. 
(No.  1676.) 

(Springfield  Court  of  Appeals.    Missouri.    Feb. 

15,  1916.    Rehearing  Denied 

March  11,  1916.) 

1.  RAII.ROADB  «=s>376— Injubt  on  Tbaoks— 
Nbouoence. 

A  railroad  section  foreman,  operating  a 
motor  section  car,  who  came  up  behind  plaintiff, 
riding  a  speeder  upgrade,  and  instead  of  stop- 
ping the  motor  car,  as  he  might  easily  have  done, 
ran  into  tbe  speeder  against  plaintiff's  protests, 
striking  it  and  sending  it  ahead  two  or  three 
times  before  it  was  derailed,  to  plaintiff's  in- 
jury, was  guilty  of  negligence. 

[Ed.   Note. — For  other  cases,   see   Railroads, 
Cent  Dig.  g}  12T5-1279:   Dec.  Dig.  <8=>376.] 

2.  Railboaos  ®3>400— Irjtiby   or   Tracks— 

CONTBIBUIOBY    NeOLIOENCE. 

Plaintiff,  riding  a  "speeder"  on  a  railroad 
track,  who  bad  gone  ahead  of  a  disabled  motor 
car  being  repaired  in  charge  of  a  section  fore- 
man, on  the  assurance  tbat  the  latter  would 
look  out  for  him,  was  not  as  a  matter  of  law 
guilty  of  contributory  negligence  in  failing  to 
dismount  and  remove  the  speeder  from  the  track 
when  he  discovered  the  motor  car  under  the 
motorman's  control  some  25  yards  in  his  rear, 
and  approaching. 

[Ed.  Note. — For   other  cases,   see  Railroads, 
Cent  Dig.  M  1365-1381 ;    Dec.  Dig.  <S=>400.] 

8.  RAitBOADs  «=5>381— Injtjbt  on   Tbaoks— 

CONTBIBCTOBT  NEOI-IGENCE— ACTB  IN  EMEB- 
OENOT. 

Plaintiff,  an  inraperienced  operator,  riding 
a  "speeder"  on  a  railroad  track,  who,  when  he 
discovered  a  motor  car  coming  up  behind  him, 
overbalanced  his  speeder  by  turning  his  body 
too  far  to  one  side  in  looking  back  at  the  unex- 
pected danger,  was  not  required  to  act  in  the 
manner  most  conducive  to  his  own  safety. 

[Ed.   Note. — For   other  cases,   see  Railroads, 
Cfent.  Dig.  a  1285-1293 ;   Dec.  Dig.  <S=>381.] 

4.  RaILBOADS  «=»390  — INJTJBT  ON  TiAOK  — 
DUTT  or  MOTOBMAN— HUIIANITABIAN  DoC- 
TBINE. 

Though  plaintiff,  riding  a  speeder  on  a  rail- 
road track,  was  negligent  in  being  there  or  in 
not  getting  out  of  the  way  of  a  section  motor 
car  coming  up  behind,  it  became  the  duty  of  the 
operator  of  tne  car,  seeing  plaintiff  in  time  to 
put  his  car  under  control  and  to  stop  if  neces- 
sary, to  take  the  necessary  precautions  to  pro- 
tect plaintiff. 

[Ed.   Note.^For  other  cases,   see  Railroads, 
Cent.  Dig.  §§  1324,  1325 ;  Dec.  Dig.  ®=>390.1 

6.  Railboads  ®=3390  —  Injtjbt  on  Tbace  — 

humanitabian  buzj:. 

The  doctrine  that  in  order  to  avail  himself 
of  the  humanitarian  rule  to  recover  notwith- 
standing his  own  negligence,  plaintiff,  injured  on 
a  railroad  track,  mast  confess  his  negligence, 
and  that  plaintiff  cannot  avail  himself  both  of 
common  negligence  and  the  humanitarian  rule, 
is  not  the  law  in  Missouri. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  K  1324,  1325;  Dec.  Dig.  «s>390.] 
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6.  Trial  «=9280— iNSTBtronoirB— Irolttsior 
OF  Defense. 

In  an  action  against  a  railroad  for  Injuriea 
to  one  riding  a  speeder  when  struck  by  a  sec- 
tion motor  car,  the  defense  of  contributory  neg- 
ligence, properly  submitted  in  defendant's  in- 
structions, need  not  b«  included  in  plaintiff's. 

[ikl.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  »  661-669;    Dec  Dig.  «=>260.] 

7.  Railboadb  &=>398  —  Injury  on  Track  — 
Sufficiency  of  Evidence. 

In  an  action  against  a  railroad  by  one  in- 
jured when  a  section  foreman  ran  a  section  mo- 
tor car  into  the  speeder  plaintiff  was  riding,  evi- 
dence held  sufficient  to  show  that  the  foreman 
linew  that  plaintiff  was  inexperienced  in  run- 
ning a  speeder. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  §i  1356,  1358-1868;  Dec.  Dig.  <^= 
388.] 

Appeal  from  Circuit  Court,  Beynolds  Coun- 
ty;  B.  M.  Dearing,  Judge. 

Action  by  X  B.  Bay  against  the  Missouri 
Southern  Ballroad  Company.  From  a  judg- 
ment for  plaintiff,  d^endant  appeals.  Af- 
firmed. 

J.  B.  I>anlel,  of  Piedmont,  for  appellant 
Jobn  H.  Keitb,  of  Ironton,  and  O.  L.  Hunger, 
of  Piedmont,  for  respondent 

STUBGIS,  J.  The  plaintiff  recovered  |1,- 
750  for  personal  Injuries,  and  defendant  ap- 
peals. The  jury  found  the  affirmaMve  of  an 
iBstruction  which  outlines  the  facts  as  fol- 
lows: That  the  plaintiff  was,  on  July  23, 
1013,  riding  on  a  speeder  on  defendant's  rail- 
way track  going  from  the  town  of  Bunker  tn 
the  direction  of  Reynolds,  a  station  on  de- 
fendant's railroad,  and  that  whUe  so  riding 
on  such  speeder,  he  was  overtaken  by  de- 
fendant's section  foreman  and  section  bands 
riding  on  a  section  motor  car,  and  that  said 
'  section  foreman  In  charge  of  such  motor  car 
carelessly  and  negligently  ran  such  motor 
car  violently  against  the  speeder  on  which 
plaihtlfC  was  ricUuff,  whereby  said  speeder 
was  caused  to  be  derailed  and  thrown  from 
the  track,  In  consequence  whereof  plaintiff 
was  thrown  violently  to  the  ground  and  the 
speeder  thrown  on  him,  resulting  In  break- 
ing bis  ankle  and  wounding  and  bruising  his 
body  and  limbs. 

[1]  As  touching  upon  the  question  of  the 
negligence  of  the  operator  of  the  section  mo- 
tor car,  the  evidence  favorable  to  plaintiff 
shows  this  to  have  been  a  car  carrying  the 
section  gang  of  10  to  12  men  with  supplies 
and  propelled  by  a  gasoline  motor  in  charge 
of  the  section  foreman  as  motorman.  This 
car  was  well  equii>ped  with  brakes,  and, 
whUe  running  from  10  to  15  mllea  per  hour, 
could  be  readily  and  quickly  stopped,  espe- 
cially on  an  upgrade  where  this  collision  oc- 
curred. The  speeder  on  which  plaintiff  was 
riding  is  a  light  three-wheeled  affair  for  one 
passenger,  who  propels  it  by  his  own  muscu- 
lar force.  The  passenger,  plaintiff,  sits  over 
and  between  the  two  wheels  running  on  the 
right  rail,  and  the  third  wheel  running  on 


the  other  rail  eerrefl  more  as  a  guide  and  to 
keep  the  vehicle  on  the  track  than  any  )ther 
purpose.  Such  speeder  was  shown  to  be  easi- 
ly derailed,  and  that  this  could  occur  by  rea- 
son of  the  driver  leaning  too  far  to  the  left, 
ao  as  to  overbalance  the  same.  The  plain- 
tiff was  not  the  owner  of  the  speeder,  liavlng 
borrowed  It  from  a  railroad  man  to  autke 
this  trip,  and  was  not  skilled  in  its  opera- 
tion. This  fact  was  known  to  the  operator 
of  the  section  motor  car.  The  two  cars  were 
going  in  the  same  direction  on  the  day  of 
this  accident,  and  a  mile  or  two  before  reach- 
ing the  place  of  the  accident  the  section  mt^ 
tor  car  had  become  temporarily  disabled,  and, 
while  being  repaired,  the  plaintiff  came  along 
on  the  speeder.  The  section  foreman  sug- 
gested to  plaintiff  that  If  he  was  in  any  hur- 
ry he  had  better  go  on  and  sot  wait  as  it 
might  take  some  time  to  fix  the  motor  car, 
and  offered  to  have  some  of  his  men  hsip 
carry  the  speeder  around  such  car.  Plain- 
tiff then  objected  to  traveling  ahead  of  tbe 
motor  car,  as  it  might  overtake  him  at  any 
time,  but  the  section  foreman  assured  him 
that  if  his  car  did  overtake  the  speeder  he 
would  give  plaintiff  time  to  get  oat  of  the 
way.  Thereupon  plaintiff  and  his  speeder 
proceeded  on  their-  way,  not  knowing  how 
soon  the  other  car  would  follow.  The  motor 
car  did  follow  in  a  short  time,  and,  running 
much  faster  than  the  speeder,  came  in  sight 
of  it  in  about  a  mile,  the  feeder  being  then 
about  200  yards  in  advance.  The  plaintiff, 
however,  did  not  Imow  of  the  approach  of  this 
motor  car  till  It  was  within  20  or  26  yards 
of  the  speeder,  when  be  beard  it  and  looked 
back.  The  motor  car  was  then  reducing  its 
speed,  but  gaining  on  him,  both  going,  at 
that  time,  upgrade. 

The  defendant  makes  the  defense  that  the 
operator  of  this  motor  car  intended  to  ap- 
proach the  speeder  at  sUeh  a  rate  of  speed 
as  to  come  in  ctmtact  with  it  witboat  any 
jar  or  danger  of  derailing  it,  and  then  push 
the  speeder  ahead  of  It  up  the  hill.  The  de- 
fendant says  that  tbis  would  have  resulted 
in  no  injury  had  plaintiff  carefully  operated 
the  speeder  in  so  doing.  The  plaintiff,  how- 
ever, bad  no  knowledge  <A  any  such  inten- 
tion of  pushing  him  up  the  bill,  and  did  not 
know  what  was  expected  of  him,  even  if  he 
had  known  how  to  operate  the  sijeeder  under 
such  drcumstances.  What  actually  ba.'ppea- 
ed  was  that  as  the  motor  car  approached  the 
speeder  the  section  foreman  and  some  of  the 
men  hallooed  to  the  plaintiff  to  "pull,"  mean- 
ing thereby  to  go  ahead,  which  plaintiff  says 
he  tried  to  do  the  best  he -could.  The  motor 
car  struck  the  speeder  with  considerable 
force,  knocking  it  a  rail's  length  ahead,  and 
followed  It  striking  it  a  second,  and  some 
witnesses  say  a  third,  tima  The  plaintiff 
protested,  and  called  to  the  section  for«nan 
to  stop  and  let  him  off.  Thte  it  was  that 
I  the  speeder  was  thrown  from,  or  at  least 


^s»For  other  cases  sea  same  topic  and  KBT-NUMBBR  In  all  Key-Numb«rsd  Digests  and  Indaxea 


Digitized  by 


Google 


Mo.) 


BAT  V.  MISSOURI  SOUTHERN  lU  00. 


346 


left,  tbe  track,  and  plaintiff  was  picked  np 
in  his  injured  condition.  The  force  with 
'Which  the  speeder  was  strnck  is  shown  from 
tbe  fact  that  it  was  considerably  demolished. 

These  facts,  supported  as  they  are  by  the 
evidence,  seem  to  us  to  establish  the  negli- 
gence of  the  operator  of  the  section  motor 
car  beyond  any  question.  In  fact,  if  every 
disputed  fact  to  the  case  be  found  for  de- 
fendant, it  is  very  donbtful  If  its  action  in 
attempting  to  run  against  and  push  this 
speeder  up  this  hill  ahead  of  the  motor  car 
'Without  plaintiff's  consent,  if  not  against  his 
protest,  can  be  held  other  than  negligence. 
That  it  might  be  successfully  accomplished 
tvithout  injury,  especially  where  the  operator 
of  the  speeder  is  skUled  in  handling  his  car 
aud  knows  what  is  to  be  done,  may  be  true, 
bat  that  such  method  of  propulsl<w.  would  be 
attended  with  much  danger  even  ta  a  skilled 
operator  of  the  speeder  seems  obvious.  Cer- 
tainly the  Jury  had  a  right  to  so  And.  It 
was  easUy  within  the  power  of  those  oper- 
ating the  motor  car  to  have  stopped  It  and 
allowed  the  plaintiff  to  dismount-  from  the 
speeder  and  get  out  of  tbe  way.  This  the 
section  foreman  did  not  do,  and  without  any 
excuse  subjected  the  plaintiff  to  a  danger 
which  resulted  in  his  injury.  It  may  well 
be,  as  is  argued  here,  that  the  section  fore- 
man did  not  intend  and  certainly  did  not  de- 
sire to  injure  plaintiff,  but  that  is  not  the 
test  of  negligence. 

[2]  Nor  was  plaintiff  guilty  of  contribu- 
tory negligence  barring  his  recovery,  at  least 
as  a  matter  of  law.  Whether  plaintiff  was 
a  trespasser — that  is,  traveling  on  defend- 
ant's track  without  a  la'wful  right  to  do  so — 
makes  little  difference  in  tbla  case.  No  ques- 
tion as  to  defendant's  duty  or  n^ligence  in 
discovering  his  peril  Is  Involved.  The  oper- 
ator of  the  motor  car  knew  of  plaintiff's  pres- 
ence upon  the  track  with  this  speeder,  and 
had  not  only  invited  him  to  go  ahead,  bat 
had  assured  him  he  would,  if  overtaken,  be 
given  time  to  get  out  of  the  way.  The  speed- 
er was  In  plain  view  of  this  motor  car  and 
was  seen  200  yards  before  the  collision. 
Granting  that,  by  prompt  action,  the  plain- 
tiff might,  when  he  discovered  the  appiotMb- 
ing  car  20  or  25  yards  behind  him,  have  then 
dismounted  and  removed  the  speeder  from 
the  track,  yet  what  would  prompt  him  to  do 
so?  The  motor  car  was  not  like  an  oncom- 
ing freight  train  which  could  not  be  stopped 
except  'With  great  difficulty  and  considerable 
space.  The  motor  car  was  under  the  oper- 
ator's control,  could  easily  and  quickly  have 
been  stopped,  had  the  operator  so  desired, 
and  plaintiff  had  no  reason  to  suppose  that 
he  must  vacate  the  track  at  his  peril.  In 
fact  tbe  motorman  could  have  stopped  his 
car,  instead  of  again  turning  on  the  power  to 
push  it  up  hill,  after  he  had  strnck  plaintiff's 
speeder  the  first  time,  as  plaintiff  called  on 
the  motorman  to  do. 

[3]  Defendant  also  asserts  that  tbe  im- 


mediate cause  of  the  derailment  of  tbe 
speeder  was  the  act  of  plaintiff  in  tuming 
his  body  too  far  to  tbe  left  in  looking  back- 
ward, or  other  cause,  thereby  overbalanc- 
ing the  speeder  and  causing  tbe  third  wheel 
to  leave  the  rail.  This,  however,  is  by  no 
means  certain,  and  the  Jury  may  well  have 
found  otherwise;  but,  grant  that  such  was 
the  case,  yet  plaintiff  was  an  inexperienced 
operator  of  this  speeder,  unexpectedly  con- 
fronted with  this  danger,  and  under  sucb 
circumstances  one  cannot  be  required  to  act 
in  the  manner  most  conducive  to  his  own 
safety.  This  also  answers  the  criticism  of 
plaintiff's  third  instruction.  Harshaw  v. 
Railroad,  173  Mo.  App.  45©,  483,  159  S.  W.  1 ; 
Wyler  v.  BaUcan,  160  Mo.  App.  474,  481,  131 
8.  W.  155. 

[4]  Instruction  No.  2  for  plaintiff  was  also 
properly  given,  for  though  plaintiff  was  neg- 
ligent in  being  on  this  track  or  in  not  getting 
out  of  the  way  of  the  motor  car  in  time  to 
avoid  being  Injured,  yet  when  the  <H>erator 
of  a  car  like  this  sees  and  kno'ws,  in  abund- 
ant time  to  pot  such  car  under  control  and 
stop  tbe  same  if  necessary,  that  another- per- 
son is  on  the  track  and  will  be  injured  unless 
he  removes  therefrom,  which  he  shows  no  in- 
dication of  doing,  then  there  is  always  some 
point  short  of  the  deadline  of  impossibility  at 
which  the  position  of  such  person  becomes 
perilous  and  demands  that  the  operator  of 
the  car  take  the  necessary  precautions  to 
protect  him.  Johnson  v.  Traction  Co.,  176 
Mo.  App.  174,  189,  161  S.  W.  1193. 

[I]  The  doctrine  that,  in  order  to  avail 
himself  of  the  bumanltarlan  rule  and  recov- 
er notwithgtandlng  bis  own  negligence,  a 
plaintiff  must  confess  such  negligence,  and 
that  plaintiff  cannot  avail  himself  of  both 
common  negligence  and  tbe  humanitarian 
rule,  because  inconsistent,  was  never  the  law 
in  this  state  as  defendant  claims,  citing  Ni- 
vert  V.  Railroad,  232  Mo.  626,  135  S.  W.  38 
(in  which  two  of  the  three  Judges  held  to  the 
contrary)  and  Hough  v.  St.  Louis  Car  Ca, 
146  Mo.  App.  58,  123  S.  W.  83.  This  last 
case  was  a  misinterpretation  of  what  was 
held  in  Krehmeyer  v.  Transit  Co.,  220  Ma 
639,  120  8.  W.  78.  The  contrary  is  held  in 
Spencer  v.  Transit  Co.,  222  Mo.  310,  121  S. 
W.  108;  Taylor  v.  Met  St.  Ky.,  256  Mo.  191, 
210,  165  S.  W.  327 ;  Blyston-Spencer  v.  Rail- 
road, 152  Mo.  App.  118,  131,  132  S.  W.  1175; 
Johnson  v.  Traction  Co.,  176  Mo.  App.  174, 
190,  161  S.  W.  1193. 

[6]  This  last  case,  page  186^  and  cases  cited, 
also  explodes  defendant's  insistence  that  the 
defaose  of  contributory  negligence  must  be 
Included  in  plaintiff's  instructions,  though 
properly  submitted  in  defendant's  instruc- 
tions. 

[7]  We  have  said  that  there  is  evidence 
showing  that  the  section  foreman  in  charge 
of  tbe  motor  car  knew  that  the  plaintiff  was 
not  skilled  in  running  a  speeder.  This  point 
is  not  vital  to  the  case,  but  this  fact  is  seri- 
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ously  challenged  by  defendant.  The  evidence 
on  this  point  is  that  the  plaintiff  is  a  young 
man'  engaged  in  the  stock  and  livery  bnsiness, 
and  had  lived  in  that  neighborhood  all  his 
life.  .  The  section  foreman  was  acquainted 
with  him.  Plaintiff  testified  that  he  had  never 
run  a  speeder  before  or  since.  He  talked  to 
the  section  foreman  about  going  around  and 
ahead  of  the  motor  car,  and  expressed  a  re- 
luctance to  do  so  for  fear  the  motor  car 
would  overtake  him  and  he  "couldn't  run  a 
speeder  fast."  Plaintiff  was  assured  that  It 
was  not  probable  that  the  motor  car  would 
overtake  bim,  and,  if  It  did,  he  would  be 
given  ample  time  to  get  out  of  the  way.  The 
section  foreman  also  knew  that  he  was  using 
a  speeder  borrowed  to  make  that  trip,  and 
while  the  section  foreman  bad  worked  on  that 
part  of  the  railroad  for  years,  he  had  never 
known  of  plaintiff  having  or  running  a 
speeder  before.  We  do  not  find  a  single  fact 
or  circumstance  from  which  the  section  fore- 
man could  have  even  inferred  that  plaintiff 
was  experienced  In  running  a  speeder. 

The  judgment  in  this  case  la  for  the  right 
party,  and  will  be  affirmed. 

ROBERTSON,  P.  J.,  and  PARKINGTON, 
J.,  concur. 


COWGH/L  V.  LITTLB  PERSIMMON  MIN- 
ING CO.  et  al.    (No.  156B.) 

(Springfield  Court  of  Appeals.    Missouri.    Teb. 
15,  1916.) 

1.  Chattel  Mobtoages  ^=>  129  —  Rights  or 
Chattel  Mobtoagee. 

A  chattel  mortgagee  of  the  machinery  of  a 
'  mining  lessee  has  no  greater  rights,  as  against 
the  lessor,  than  the  lessee,  his  mortgagor. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  §  216 ;    Dec  Dig.  «=»129.] 

2.  Fixtubes  ^=9l4— What  abe  Fixtdkes. 

Where  a  mining  lease  authorized  the  lessee 
to  remove,  within  a  reasonable  time  after  termi- 
nation of  the  lease,  property  placed  on  the  de> 
mised  premises,  such  property,  though  affixed  to 
the  sou,  did  not  become  a  fixture. 

[Ed.    Note. — For    other   cases,    see    Fixtures, 
Cent.  Dig.  §$  22,  25;   Deo.  Dig.  «=»14.] 

3.  Fixtubes     «=982  — Removal  — LiAKDLOBD 

AND  Tenant. 

Where  a  mining  lease  provided  that  the 
lessee  might,  after  termination  of  the  lease,  re- 
move machinery  within  a  reasonable  time,  the 
lessee  was,  though  the  lessor  forfeited  the  lease 
and  notified  it  to  remove  the  machinery  within 
60  days,  entitled  to  remove  the  machinery  short- 
ly thereafter,  where  the  premises  bad  no  rental 
value  during  the  interim,  and  until  removal 
was  begun  such  machinery  was  not  in  demand. 

[Ed.    Note.— For    other   cases,    see    Fixtures, 
Cent  Dig.  if  63,  65;  Dec.  Dig.  •8=»32.] 

4.  Tbial  ^971i-R£openino  of  Case— Dili- 
gence. 

Where  no  diligence  was  shown,  or  any  rea- 
son given,  why  testimony  offered  12  days  after 
the  case  was  submitted,  was  not  oSered  at  the 
trial,  it  was  not  error  for  the  court  to  refuse  to 
open  the  case. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  167;   Dec.  Dig.  ®=>71.] 


5.  Fixtubes  «=3l4— Mining  I«asb— -Bightb 

or  I.E880B. 

A  mining  lessor  was  the  principal  stock- 
holder and  director  of  another  mining  company, 
which  sublet  the  premises  from  defendant  lessee 
under  an  agreement  that  it  should  pay  only  one- 
half  of  the  royalty  defendant  had  agreed  to  pay. 
but  that  machinery  installed  by  it  should,  at  the 
end  of  its  term,  belong  to  defendant  The  sub- 
lessee placed  machinery  on  the  demised  prem- 
ises. Beld,  that  where  the  sublessee  abandon- 
ed its  lease,  and  the  lessor  forfeited  defendant's 
lease,  the  lessor  could  not  claim  machinery  plac- 
ed on  the  land  by  the  sublessee;  the  lessee  be- 
ing authorized  to  remove  all  machinery. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent  Dig.  Jg  22,  25 ;   Dec.  Dig.  «=>14.] 

Appeal  from  Circuit  Court,  Jasper  County; 
Frank  L.  Forlow,  Special  Judge. 

Action  by  Uoyd  Cowglll  against  the  Ottle 
Persimmon  Mining  Company  aud  another. 
From  a  Judgment  for  defendants,  plaintlir  ap- 
peals.   Affirmed. 

A.  li.  Thomas,  of  Carthage,  and  fi.  W. 
Blair,  of  Webb  City,  for  appellant  Gray  & 
Gray,  of  Carthage,  for  respondents. 

FARRINGTON,  J.  This  suit  was  Institut- 
ed in  the  circuit  court  of  Jasper  county  on 
November  25,  1914,  by  the  appellant  land- 
owner, to  enjoin  the  respondent  tenant  from 
removing  from  the  leased  premises  certain 
mining  machinery  which  had  been  used  by 
the  respondent  in  mining  operations  aa  land 
belonging  to  appellant.  The  determination 
of  the  case  involves  the  question  of  the  right 
of  a  tenant  under  a  lease  to  remove  mining 
machinery  aud  equipment  from  the  leasehold 
within  a  reasonable  time  after  the  forfeiture 
of  the  lease. 

[in  Respondent  Drake  Is  a  mortgagee  of 
the  machinery  and  equipment  and  has  no 
greater  rights  in  the  property  than  his  mort- 
gagor, the  Little  Persimmon  Mining  Compa- 
ny ;  hence  the  decision  of  the  case  affects  him 
the  same  as  it  affects  the  I/Ittle  Persimin<» 
Mining  Company. 

The  plaintiff  (appellant)  acquired  the  fee 
to  the  land  on  which  the  machinery  was  lo- 
cated from  R.  F.  Buller  and  Rosa  B.  BuUer. 
On  July  20,  1910,  the  Bullers,  then  owners  of 
the  fee,  executed  a  mining  lease  to  the  Little 
Persimmon  Mining  Company,  containing  the 
usual  provisions  found  In  such  leases,  and 
providing  (and  this  is  the  only  provision  nec- 
essary to  be  set  forth) : 

"Lessee  is  to  have  the  right  to  remove  any 
and  aU  buildings  and  machinery  from  said 
ground  within  a  reasonable  time  after  the  termi- 
nation of  this  lease  whether  by  forfeiture  or  oth- 
erwise." 

On  December  81,  1912,  the  Little  Persim- 
mon Mining  Company  entered  Into  a  contract 
with  the  Linzee  Hill  Mining  Company,  a  coi^ 
poratlon,  the  latter  holding  a  sublease  under 
the  Little  Persimmon  Mining  Company.  In 
that  contract  it  was  provided  that  the  royalty 
to  be  paid  by  the  Linzee  Hill  Mining  Compa- 
ny would  be  reduced  from  10  per  cent,  to  5  per 
cent  in  consideration  of  the  Linzee  HIU  Min- 
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lug  C/ompany  agreeing  to  furnish  additional 
equipment  Including  a  boiler  and  engine,  In  or- 
der to  enable  It  to  mine  tbe  land  at  a  better 
advantage.  In  that  contract  It  was  provided 
that  the  additional  equipment  furnished 
would,  at  the  expiration  of  the  sublease,  be- 
come the  property  of  the  little  Persimmon 
Mining  Company.  The  stock  of  the  Llnzee 
Hill  Mining  Company  was  owned  principally 
by  the  plaintiff  herein  (he  owned  at  least  75 
per  cent.),  and  he  was  one  of  the  directors  and 
principal  managers.  The  Llnzee  Hill  Mining 
ComjMiny  surrendered  and  abandoned  Its  sub- 
lease, and  left  all  machinery  and  equipment 
on  the  premises.  On  September  18, 1914,  the 
plaintiff  herein  served  a  notice  on  the  Little 
Persimmon  Mining  Company  that  its  rights 
under  its  lease  were  forfeited,  and  that  it 
must  vacate  the  premises  and  remove  all 
buildings,  mining  machinery,  and  other  struc- 
tures belonging  to  it,  and  that  upon  failure 
to  remove  the  same  within  60  days  from  the 
date  of  the  notice,  such  property  would  be- 
come the  property  of  the  plaintiff,  and  that 
the  tenant  (Little  Persimmon  Mining  Com- 
pany) would  be  prohibited  from  thereafter 
removing  the  property  mentioned.  The  evi- 
dence shows  that  the  Little  Persimmon  Min- 
ing Company  sent  a  man  to  the  leasehold, 
who  worked  7  days,  taking  down  the  mUl, 
and  it  contends  that  this  man  commenced  the 
work  within  the  60-day  period.  Plaintiff  con- 
tends that  the  evidence  shows  conclusively 
that  he  did  not  begin  such  work  until  62  days 
after  the  notice. 

The  trial  court  in  its  decree  found,  and  on 
reading  the  record  we  so  find,  that  from  Sep- 
tember 18,  1914,  the  day  on  which  the  notice 
was  given,  until  the  institution  of  the  suit  on 
November  26,  1914,  there  was  but  little  de- 
mand for  concentrating  mills  and  machinery 
in  that  mining  district,  and  that  there  was 
a  dispute  as  to  the  ownership  of  a  part  of  the 
machinery  of  the  plant.  It  bdng  c<xitended 
by  the  plaintiff  that  he  was  the  owner  of  the 
boiler  and  engine  which  he  had  leased  to 
the  Unzee  Hill  Mining  Company,  while  it 
was  contended  by  the  Little  Persimmon  Min- 
ing Company  that  under  the  terms  of  its 
sublease  all  of  the  additional  machinery  put 
In  by  the  Llnzee  Hill  Mining  Company  became 
the  property  of  the  Little  Persimmon  Mining 
CkMnpany,  and  that  it  was  owing  to  this  ad' 
verse  claim  that  it  was  dlfHcnlt  for  the  Little 
Persimmon  Mining  Company  to  sell  or  dis- 
pose of  the  machinery;  that  the  premises 
on  which  the  plant  stood  were  of  no  rental 
▼alue  from  September  18,  1914,  and  that  the 
plaintiff  Is  m  no  wise  Injured  by  the  failure 
of  the  defendant  to  remove  the  mill  and  ma- 
chinery from  the  premises  prior  to  the  in- 
stitution of  the  suit ;  and  that  on  account  of 
these  fticts  a  reasonable  time  had  not  elapsed 
for  the  defendant  to  remove  the  mill  and 
machinery  at  the  time  this  suit  was  institut- 
ed. The  court  then  found  that  the  plaintiff 
was  the  owner  in  fee  of  the  real  estate ;  that 
the  lease  of  the  Little  Persimmon  Mining 


Company  had  been  forfeited ;  that  it  was  the 
owner  of  the  concentrating  plant  and  machin- 
ery oo  the  leasehold  subject  to  the  rights  of 
the  mortgagee,  A.  M.  Drake;  that  the  Little 
Persimmon  Mining  Company  has  the  right 
to  go  upon  said  premises  and  remove  the  mill 
and  machinery  therefrom ;  and  that  it  shall 
be  given  a  reasonable  time  therefor,  which 
was  fixed  at  60  days  from  the  date  of  the  en- 
tering of  the  decree^ 

[2,  3]  I.  As  we  view  this  case  the  lease  by 
its  express  terms  fixed  the  status  of  this  mill 
as  personal  property,  and  not  fixtures  on  the 
land  of  the  plaintiff.  The  whole  question 
to  be  solved  is  whether,  under  the  evidence, 
the  court  erred  In  holding  that  60  days  was 
not  a  reasonable  time,  \mder  the  circum- 
stances, to  give  to  the  Little  Persimmon  Min- 
ing Company  within  which  It  would  have  the 
right  to  remove  the  mill  and  machinery,  we 
do  not  have  to  decide  whether  the  machinery 
and  equipment  were  fixtures,  or  whether  a 
tenant  must  remove  his  machinery  during  the 
term  of  the  tenancy  or  within  a  reasonable 
time  thereafter,  as  the- express  terms  of  the 
lease  gave  the  Little  Persimmon  Mining  Com- 
pany the  right  to  remove  it  witlitn  a  reason- 
able time  after  the  forfeiture  of  the  lease. 
Where  by  the  terms  of  a  lease  the  tenant  is 
given  the  right  to  remove  his  property  at 
the  end  of  the  term,  or  within  a  reasonable 
tUue  thereafter,  any  property  placed  on  the 
premises  by  the)  tenant  remains  i)ersonal  prop- 
erty, and  does  not  become  a  fixture.  Land- 
reth  Machinery  Co.  v.  Roney,  185  Mo.  App. 
474,  171  S.  W.  681 ;  Morrison  v.  Sohn,  90  Mo. 
App.  76;  Red  Dlamcmd  Clothing  Company 
V.  Steidemann,  169  Mo.  App.  806,  162  S.  W. 
600 ;  McLaln  Investment  Co.  v.  Ganntngham, 
113  Mo.  App.  519,  87  S.  W.  605 ;  Saye  r.  Hill, 
100  S.  O.  21,  84  S.  E.  S07.  Ihe  property  be- 
longed to  the  Little  Persimmon  Mining  Com- 
pany, and  the  theory  on  which  the  plaintiff 
seeks  to  enjoin  the  defendant  is  that  by  fail- 
ing to  remove  it  within  the  60  days  after  the 
notice  was  given  the  defendant  had  abandon- 
ed its  property,  and  therefore  had  no  right  to 
It  or  ownership  in  it  The  trial  court,  how- 
ever, on  evidence  which  we  think  sustains  its 
finding,  held  that  there  was  no  intention  of 
abandonment  and  that  therefore  the  title 
remained  in  the  defendant. 

In  the  case  of  Kuhlmann  v.  Meier,  7  Mo. 
App.  260,  the  property  remained  for  five 
months,  and  was  in  the  nature  of  a  fixture, 
yet  the  court  held  that  this  did  not  deprive 
the  tenant  of  the  right  to  remove,  but  was 
an  element  that  might  be  considered  by  the 
Jury  as  evidence  t^iding  to  prove-  that  the 
defendant  had  abandoned  the  property,  and 
that  what  is  a  reasonable  time  for  removal 
Is  to  be  determined  from  all  the  facts  and 
drcumstaaces  of  the  case,  and  held  that  the 
court  should  have  declared  that  if  the  claim 
for  the  property  was  not  made  within  a  rea- 
sonable time,  that  might  be  considered  by  the 
Jury  as  evidaice  tending  to  prove  an  abandon- 
ment of  the  property  to  the  owner  of  the  land. 
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In  view  of  the  fact,  therefore,  that  the  erl- 
dence  shows  that  there  was  an  adverse  claim 
between  these  parties  as  to  a  part  of  the 
machinery,  and  that  the  premises  on  which 
the  plant  stood  was  of  no  rental  value  from 
the  time  the  notice  to  remove  was  given  until 
the  suit  was  commenced,  and  that  the  plain- 
tiff was  In  no  wise  injured  by  a  failure  of  the 
defendant  to  remove  the  mill  and  machinery, 
and  that,  owing  to  general  conditions  In  re- 
spect to  the  mining  business,  there  was  little 
demand  for  that  kind  of  machinery  In  the 
district,  we  concur  in  the  finding  of  the  trial 
court  that  the  failure  of  the  defendant  toi 
begin  to  remove  the  machinery,  even  within 
62  days  after  the  notice  was  given,  was  not 
such  an  unreasonable  delay  as  to  evidence 
an  Intention  to  abandon  its  daim  to  the  prop- 
erty, and,  that  being  true,  the  ownership  stlU 
remains  in  the  lessee,  the  Little  Persimmon 
Mining  Ck>mpany. 

The  case  of  Ui>degraff  v.  Lesem,  15  Oola 
App.  297,  62  Pac.  342,  is  one  Involving  a  min- 
ing plant,  and  the  facts  appear  to  be  very 
similar  to  those  In  our  case.  The  court  held 
that  a  delay  of  nine  months  in  asserting  the 
right  to  remove,  where  there  was  no  change 
of  position  of  the  parties  or  damage  shown  to 
the  landowner,  was  not  such  an  unreasonable 
delay  as  to  defeat  the  ownership  In  the  per- 
sonal property  by  abandcmment 

It  Is  held  in  Atklson  v.  Dixon,  96  Ma  688, 
10  S.  W.  162,  that  where  property  remains  on 
the  ground  during  or  pending  a  dispute  as 
to  its  ownership,  this  will  not  work  a  forfei- 
ture. In  our  case,  as  hereinbefore  stated, 
there  was  a  question  as  to  who  was  the  owner 
of  the  boiler  and  englna 

In  the  case  of  Bums  ▼.  City  of  New  York, 
158  App.  Div.  729,  143  N,  T.  8uK>.  952,  cited 
by  appellant,  the  lease  gave  the  tenant  10 
doys  after  its  expiration  within  which  to  re- 
move the  building,  and  expressly  provided 
that  she  could  not  do  so  after  that  time. 
The  claim  of  the  landowner  was  upheld  be- 
cause of  the  special  contract  And  In  Hughes 
V.  Kershow,  42  CMo.  210,  93  Pac.  1116,  16  L>. 
B.  A.  (N.  S.)  728,  the  tenant  was  only  given 
a  right  to  remove  during  the  last  60  days 
of  the  lease,  and,  having  erected  a  tive-«tory 
brick  building  on  the  lota,  the  court  held  that 
the  tenant  had  a  right  to  remove  only  as  pro- 
vided In  the  lease. 

We  must  therefore  hold,  as  did  the  trial 
court,  that  the  time  within  which  the  de- 
fendant commenced  to  remove  the  machinery 
and  equipment  of  its  mining  plant  was  not 
an  unreasonable  length  of  time  after  the  for- 
feiture of  the  lease;  that  is,  was  not  such 
time  as  would  amount  to  an  abandcMunent  of 
the  right  to  remove. 

[4]  IL  We  find  no  error  In  the  action  of 
the  court  in  refusing  to  permit  the  plaintiff 
to  open  the  case  after  It  had  been  submitted 
some  12  days.  There  was  no  diligence  shown 
nor  any  reason  given  why  the  testimony  then 
offered  was  not  offered  when  the  case  was 


tried.  Bee  Fezler  r.  Gibson,  183  Mo.  Aw>. 
385,  166  S.  W.  1096 ;  Adam  Roth  Gro.  Co.  v. 
Hotel  Montlcello  Co.,  183  Ma  App.  429,  166 
8.  W.  1126. 

[S]  ni.  Neither  can  we  see  that  the  in- 
troduction of  the  original  draft  of  the  coa- 
tract,  and  the  contract  which  was  actually 
entered  into,  would  have  sustained  the  ap- 
pellant's contention  that  he  was  entitled  to  a 
part  of  this  machinery  when  It  Is  borne  in 
mind  that  the  Intention  of  the  parties  in 
reducing  the  royalty  from  10  per  cent  to  5 
per  cent,  was  to  enable  the|  Linzee  Hill  Mining 
Company  to  get  machinery  that  would  oper- 
ate the  mine,  and  under  the  terms  of  that 
agreement  It  was  provided  that  such  machin- 
ery would,  at  the  end  of  Its  sublease,  l>ecome 
the  property  of  the  Little  Persimmon  Mining 
Company.  The  evidence  showed  that  the 
plaintUC  owned  at  least  76  per  cent  of  the 
stock  of  the  Llnsee  Hill  Mining  Company,  and 
was  the  resident  managing  director.  In  con- 
trolling the  affairs  of  the  Llnzee  Hill  Min- 
ing Company'  there  was  placed  on  the  prop- 
erty a  boiler  and  engine,  in  compliance  wltli 
the  contract  made  between  the  Unzee  HIU 
Mining  Company  and  the  Uttle  Persimmon 
Mining  Company.  This,  with  other  property 
80  placed  by  the  Llnzee  Hill  Mining  Company, 
was  In  consideration  of  a  reductlMi  in  the 
royalty  the  last-mentioned  comi>any  bad  to 
pay,  amounting  to  something  near  ^1,600. 
Under  these  facts,  the  plaintiff  is  in  no 
position  to  claim  that  the  engine  and  boiler 
was  his,  and  was  leased  to  the  Linzee  Hill 
Mining  Company  when  he  in  directing  the 
affairs,  as  an  ofiieer  of  the  Linzee  Hill  Min- 
ing Company,  permitted  that  company  to 
place  the  boiler  and  engine  on  the  land  in 
fulfillment  of  its  contract  with  the  Little 
Persimmon  Mining  Company,  where  the  con- 
slderatlmi  for  the  contract  and  placing  tbe 
additional  machinery  on  the  land  was  that 
there  would  be  a  reduction  in  the  royalty. 

The  Judgment  is  afilrmed. 

ROBEBTSON,  P.  3.,  and  STUROIS.  J„ 
C(mcur. 


IDALIA  REALTY  &  DEVELOPMENT  CO. 
V.  NORMAN  et  aL  (Na  1590.) 

(Springfield  Court  of  Appeals.    MisaonrL    Feb. 
15,  1916.) 

1.  PrxTTjBEs  €=>14  —  Reuoval  bt  Tenant  — 

BUILDINOB  FOB  USB  DUBIRO  TBKIC. 

Where  the  defendant  leased  land  as  a  site 
for  a  sawmill  and  erected  movable  bouses  tot 
hia  men  and  sheds  for  machinery  and  lumber 
to  be  used  in  connection  therewith,  with  no  in- 
tention of  making  them  a  part  of  the  realty,  and 
their  removal  would  in  no  way  injure  the  free- 
hold or  render  it  leas  valuable,  tbe  defendant 
could  remove  them  at  the  end  of  the  term,  since, 
as  between  landlord  and  tenant,  the  tenant  hat 
the  right  to  remove  such  fixtures. 

[Ed.    Note.— For    other   cases,    see   Xlxtarea, 
Cent  Dig.  {g  22,  25;  Dec.  Dig.  «=s>14.] 


4=sFor  other  coses  see  same  topic  and  KEY-NUMBER  In  all  Kay-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Mo.) 


IDALIA  REALTY  *  DEVELOPMENT  CO.  ▼.  NOBMAN 


349 


2.  F1XTUBZ8  «=s32— Removai,  bt  Tenant. 

When  a  tenancy  unquestionably  ends  at  a 
fixed  time,  unless  good  reason  exists  why  the 
fixtures  cannot  be  removed  at  such  time,  or  a 
reasonable  time  thereafter,  the  right  to  remove 
fixtures  must  be  exercised  during  the  term. 

[Ed.  Note.— For  other  cases,  see  Tixturea, 
Cent.  Dig.  S8  63,  65;   Dee.  Dig.  e=»32.] 

8.  FiXTOBES  €=>32  —  Removal  by  Tenant  — 

'Rbabonabu:  Tiia. 

Where  a  tenant  erected  fixtures  under  a 
lease,  which  was  for  a  definite  term,  but  con- 
tained an  extension  clause  for  an  indefinite  pe- 
riod, over  which  litigation  arose,  and  continued 
in  possession  nnder  a  claim  of  tenancy  until 
judgment  was  rendered  that  the  lease  had  been 
terminated,  and  immediately  after  judgment 
commenced  to  remove  the  fixtures,  he  had  not 
lost  bis  right  to  removal  by  not  exercising  it 
during  the  term,  as  declared  by  the  court,  as 
where  the  term  of  the  lease  is  for  an  indefinite 
period,  the  tenant  has  a  reasonable  time  after  it 
Is  terminated  to  remove  fixtures. 

[Ed.  Note.— For  other  cases,  see  Fixtures, 
Cent  Dig.  H  68,  65;   Dec  Dig.  «=>S2.] 

Krror  to  Circuit  Court,  Stoddard  County; 
W.  8.  0.  Walker,  Judge. 

Suit  by  the  Idalla  Realty  &  Development 
Company  against  W.  W.  Norman  and  others. 
From  a  Judgment  for  defendants,  plaintiff 
brings  error.    Affirmed. 

Wammack  &  Welbom,  of  Bloomfldd,  for 
plalntur  In  error.  X  L.  Fort,  of  Dexter,  for 
defendants  in  enror, 

STT7ROIS,  J.  This  Is  a  snit  to  restrain 
defendants  from  removing  certain  buildings 
from  a  tract  of  land  owned  by  plaintiff.  The 
defendant  Norman,  the  others  being  nominal 
parties,  claims  the  right  to  remove  same  be- 
cause erected  by  him  as  tenant  of  this  land, 
with  the  Intention  and  tmderstandlng  that 
same  could  and  would  be  removed  at  the  ter- 
mination of  the  tenancy.  The  lease  agree- 
ment was  made  In  1899.  A  dispute  soon 
arose  as  to  when  the  defendant's  -tenancy 
would  end.  The  lease  agreement  will  be 
found  In  the  statement  of  the  case  of  IdaUa 
Co.  ▼.  Norman.  232  Mo.  668,  666,  186  a  W. 
47,  34  L.  R.  A.  (N.  S.)  1069,  add  shows  that 
It  was  so  worded  as  to  be  prolific  of  litiga- 
tion between  parties  iMredlsposed  to  that  mal- 
ad.v.  That  case  was  ejectment  between  these 
parties  for  possession  of  this  same  tract  of 
land,  comjnenced  In  1906,  after  the  fire- 
year  period  mentioned  In  the  lease  had  ex- 
pired. That  case  was  decided  in  the  Su- 
preme Court  In  1911,  and  defendant  was  the 
winning  par^.  It  was  prior  to  this  that  the 
improvements  in  question  were  erected  by 
defendant  on  this  land.  A  seoond  salt  in 
ejectment  was  thai  Instituted  by  plaintiff, 
which  was  decided  by  the  Supreme  Court  In 
June,  1914,  In  plaintiff's  favor.  Realty  & 
Development  Co.  v.  Norman,  269  Mo.  619, 
168  S.  W.  749.  On  the  decision  of  that  case 
the  defendant  at  <Mice  began  the  removal  of 
the  houses  and  improvements  In  question, 
and  plaintiff  instituted  this  suit  The  trial 
court  refused  an  Injunction  on  final  hearing, 


and  plaintiff  brings  the  case  here  by  writ  of 
error. 

The  decision  in  the  first  ejectment  suit 
above  mentioned  is  decisive  of  the  question 
tliat  defendant's  tenancy  of  the  land  had 
not  been  terminated,  and  did  not  do  so  till 
action  was  taken  by  plaintiff  to  terminate 
the  same  after  that  time,  so  that  the  houses 
and  improvements  in  question  were  erected 
by  defendant  while  tenant  of  this  land. 

[1]  There  Is  also  abundant  evidence  to 
sustalD  a  finding  that  defendant  had  no  in- 
tention of  making  same  a  permanent  part 
of  the  realty  and  leaving  same  there  for  the 
benefit  of  the  landowner  after  the  termina- 
tion of  the  tenancy.  The  land  was  leased 
and  used  as  a  site  for  a  sawmill,  and  the 
houses  and  "sheds"  were  erected  to  be  used 
in  ccmnectlon  therewith.  The  houses  were 
small  and  cheaply  constructed,  and  were 
about  as  movable  and  temporary  as  could  be. 
They  were  set  cm  cypress  blocks  as  founda- 
tions. They  were  rented  to  men  who  worked 
at  defendant's  sawmill,  located  on  this  tract 
Some  of  them  had  small  gardens  attached, 
inclosed  by  fences,  doubtless  placed  there  by 
the  occupeuats.  One  house,  a  little  more  pre- 
tentious than  the  others,  was  used  for  a 
store  and  post  office.  The  sheds  were  used  to 
protect  machinery  or  lumber  products.  It  Is 
clear  that  these  Improvements  were  erected 
by  the  tenant  for  the  beneficial  enjoyment 
of  the  leased  premises  In  the  manner  such 
premises  were  Intended  to  be  used  nnder  the 
lease.  Tliey  were  so  erected  that  their  re- 
moval would.  In  no  way,  Injure  the  freehold 
or  leave  it  less  valuable  than  If  same  had 
never  been  erected  thereon.  In  such  cases 
the  improvements  may  be  removed  by  the 
teoant  though,  as  between  vendor  and  ven- 
dee, mortgagor  and  mortgagee,  executor  and 
heir,  such  Improvements  would  be  part  of, 
and  pass  with,  the  realty.  In  a  somewhat 
early  case  involving  the  removal  of  buildings 
erected  by  a  tenant  (Blrcher  v.  Parker,  40 
Ma  118)  the  court  stated  the  law  thus: 

"The  defendant  held  over  after  the  time  for 
which  the  premises  were  originally  let,  but  the 
holding  was  with  the  consent  of  the  landlord, 
and  was  therefore  a  tenancy  from  year  to  year, 
upon  the  same  terms  and  conditions  as  those 
contained  in  the  lease;  and  whatever  erections 
he  made  while  in  possession  of  the  premises,  for 
the  more  beneficial  enjoyment  of  the  same,  he 
had  a  right  to  remove  before  the  expiration  of 
the  term,  provided  they  could  be  severed  with- 
oot  material  injury  to  the  freehold.  Aa  between 
landlord  and  tenant,,  the  rule  in  regard  to  the 
removal  of  fixtures  is  most  liberally  constroed 
in  favor  of  the  latter.  As  the  landlord  pays 
nothing  for  the  improvements  put  up  by  the 
tenant,  policy  and  justice  demand  that  the  ten- 
ant should  bie  allowed  to  remove  the  additions 
or  improvements  unless  the  removal  would  oper- 
ate to  the  prejudice  of  the  inheritance,  by  leav- 
ing it  in  a  worse  condition  than  when  he  took 
possession.  Tlie  evidence  discloses  the  fact  that 
the  buildings  could  have  been  detached  and  sev- 
ered without  any  serious  injuir  to  the  realty, 
and  that  the  damage  to  the  wall  of  the  perma- 
nent house  in  conseqnence  of  the  severance  could 
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have  been  repnired  at  a  trifling  or  nominal  ex- 
pense. And  the  right  of  the  tenant  to  remove 
fixtures  has  been  decided  in  many  cases  of  the 
highest  authority,  where  the  facts  were  not 
stronger  in  his  favor  than  id  this  case." 

In  a  later  case  for  conversion  between  the 
same  parties  (Blrcher  v.  Parker,  43  Mo.  443, 
451),  the  court  held  that  these  same  Improve- 
ments passed  by  a  deed  to  the  land,  and  as 
between  vendor  and  vendee  were  part  of  the 
realty,  and  said: 

"This  property  [the  improvements],  although 
affixed  to  the  realty  and  a  part  of  it,  as  be- 
tween vendor  and  vendee,  was,  as  between  the 
landlord  and  tenant,  the  mere  personal  effects 
of  the  latter." 

In  Hardware  Co.  v.  Lead  &  Zinc  Co.,  163 
Mo.  App.  387,  134  S.  W.  35,  the  court  re- 
viewed a  number  of  cases,  and  held  that  the 
modem  law  is  liberal  toward  tenants  who 
make  improvements  on  leased  premises  for 
their  own  use,  and  which  can  be  moved  with- 
out injury  to  such  premises,  and  that  such 
tenants  have  a  right  to  remove  same  in  the 
absence  of  a  contract  to  the  contrary,  and 
that  contracts  restraining  the  tenants'  right 
to  remove  such  property  should  be  strictly 
construed  against  the  landlord.  To  the  same 
effect  are  Priestly  v.  Johnson,  67  Mo.  632; 
MonteUo  Brick  Co.  v.  Texler,  167  Fed.  482, 
93  C.  C.  A.  118 ;  Investmeit  Co.  v.  Cunning- 
ham, 113  Mo.  App.  519,  524,  87  S.  W.  605; 
Goodman  v.  Hannibal  &  St.  Joseph  Railroad 
Co.,  45  Mo.  S3,  100  Am.  Dec.  836.  We  have 
no  hesitancy,  therefore.  In  holding  that  these 
Improvements  were  such  that  the  tenant  had 
the  right  to  remove  the  same  unless  such 
right  has  been  lost  to  him. 

[2,3]  Plaintiff's  other  contention  is  that, 
granting  that  these  improvementa  are  such 
that  the  defendant  had  a  right  to  remove 
same,  he  lost  this  right  by  not  exercising  it 
during  the  term.  This  means  that  defendant 
should  be  held  to  have  forfeited  this  prop- 
erty and  his  right  to  remove  same  by  reason 
of  delay  in  exercising  su<di  right.  There  axe 
many  authorities  asserting  the  general  rule 
that  the  right  to  remove  fixtures  by  a  ten- 
ant must  be  exercised  during  the  tenant's 
term.  There  are  also  many  exceptions  to 
this  rule,  and  the  courts  do  and  should  favor 
such  exceptions,  because  forfeitures  are  not 
favored  In  the  law,  and  the  rule  Is  frequent- 
ly found  to  be  a  harsh  one.  Where  the  ten- 
ancy unquestionably  ends  at  a  fixed  time, 
and  no  good  reason  exists  why  the  fixtures 
are  not  removed  at  such  time  or  a  reasona- 
ble time  thereafter,  the  rule  may,  and  prob- 
ably should,  be  enforced.  In  19  Cyc.  1068, 
this  rule  is  stated: 

"Where  the  term  is  for  a  definite  period,  bnt 
is  terminated  before  its  regular  ending,  without 
fault  of  the  lessee,  or  if  for  an  indefinite  i>e- 
riod,  as  at  will,  the  tenant  usually  has  a  reason- 
able time  thereafter  in  which  to  remove  the  fix- 
tures." 

In  Powell  v.  Plank,  141  Mo.  App.  406,  416, 
125  S.  W.  836,  8.39,  the  court,  said: 

"It  is  further  claimed  by  appellant's  counsel 
that,  this  machinery,  not  having  been  removed 


vrithin  a  reasonable  time  after  the  mining  com- 
pany ceased  operations,  for  that  reason  it  cannot 
now  be  removed  at  aU.  Having  determined  that 
the  mining  company,  after  September  1.  1907. 
was  a  tenant  at  will,  it  follows  that  they  were 
not  required  to  remove  the  machinery  until  the 
plaintiff  had  given  them  notice  to  quit  as  provid- 
ed by  the  statute.     Section  4110.'' 

What  is  a  reasonable  time  to  be  allowed 
a  tenant  to  remove  fixtures  depends  on  the 
facts  of  the  particular  case.  Kuhlmann  v. 
Meier,  7  Mo.  App.  260 ;  Cowgill  v.  Ottle  Per- 
simmon Mining  Co.,  183  S.  W.  346,  decided 
at  this  term. 

The  prior  litigation  over  this  land  shows 
that  the  defendant  was  claiming  that  lie  had 
a  right  under  the  lease  contract  to  hold  pos- 
session of  this  land  as  tenant  by  paying  the 
stipulated  rent  "until  the  sawmill  thereon  is 
removed."  The  Supreme  Court,  la  ttie  first 
ejectment  suit  (Idalla  Co.  t.  Norman,  supra), 
held  that  such  designation  of  the  ending  of 
the  term  is  too  Indefinite  to  be  enforced,  bnt 
held  that  defendant  became  a  tenant  from 
year  to  year  after  the  five-year  period  ending 
In  1904,  and  that  such  tenancy  could  only  be 
terminated  In  the  manner  provided  by  stat- 
ute. Whether  or  not  it  was  so  terminated 
was  the  principal  contention  in  the  second 
suit  (Realty  Co.  v.  Norman,  supra),  though 
defendant  was  yet  contending  that  under  a 
proper  construction  of  the  lease  contract  his 
tenancy  had  not  terminated  as  a  matter  of 
law.  When  the  court  decided  against  him, 
he  at  once  commenced  removing  these  fix- 
tures. 

Should  defendant  be  held  to  have  thus  for- 
feited his  property  and  the  right  to  remove 
same?  We  can  hardly  say  that  defendant 
did  not  defend  this  action  for  possession  in 
good  faith.  The  question  was  a  fairly  de- 
batable one,  and  the  Supreme  Court  did  not 
hold  the  appeal  to  be  vexatious.  To  have 
removed  this  property  at  an  earlier  time 
would  have  been  an  abandonment  of  the 
land.  The  record  in  the  last  ejectment  also 
shows,  as  does  the  oral  evidence,  that  plaln- 
tur  was  allowed  heavy  damages  for  defend- 
ant's wrongful  detention  of  the  land;  and 
monthly  rents  and  profits,  till  he  surrendered 
same,  were  awarded  fully  commensurate  with 
the  rental  value.  So  that  plaintiff  cannot 
Claim  to  hare  been  damaged  above  what  be 
received  for  defendant's  refusal  to  surrender 
the  land.  T'he  defendant  was  yet  in  posses- 
sion, claiming  his  rights  as  tenant,  and  is 
not  barred  by  the  rule  that  a  tenant  cannot 
re-enter  to  remove  fixtures  after  he  has  aban- 
doned or  surrendered  the  premises.  Under 
the  facts  here  the  trial  court  properly  denied 
the  Injunction.  Atkinson  v.  Dtxon,  96  Mo. 
588,  10  S.  W.  162. 

On  this  judgment  being  rendered  disserv- 
ing the  temporary  Injunction,  the  plaintiff 
did  not  at  once  appeal,  but  some  time  later 
sned  out  this  writ  of  error.  It  is  asserted 
by  defendant,  and  not  denied,  though  the  rec- 
ord does  not,  and  perhaps  could  not,  so  dis- 
close, that  the  defendant  in  the  interim  re- 
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moved  the  ImproTements  now  In  question, 
and  plaintiff  paid  the  costs  awarded  against 
It,  both  parties  thus  complying  with  and  ac- 
quiescing in  the  judgment  By  such  action, 
It  Is  said,  plaintiff  has  waived  his  right  to 
have  the  Judgment  reviewed  by  the  appellate 
court.  2  Cyc.  644,  and  cases  cited.  We  need 
not,  however.  Inquire  further  on  this  point 
The  Judgment  Is  right,  and  will  be  af- 
firmed. 

B0BE3RTS0N,  P.  J.,  and  rARRINQTON, 
J.,  concur. 


HEGE  V.  WATKINS.    (No.  14220.) 

(St.  Louia  Court  of  Appeals.    MissonrL    Feb. 

8,  1»16.) 

1.  MoKTOAais   «=»8S—OoN8TS0onoiT— Bonds 
TOR  Reoonvitance. 

Defendant  borrowed  money  from  plaintiff, 
giving  bis  note  therefor,  and  conveyed  to  plaintiff 
land  which  he  then  owned.  Plaintiff  gave  back 
to  defendant  a  so-called  title  bond,  reciting  that 
plaintiff  was  bound  to  defendant  in  the  extrn  of 
$6,000;  the  condition  being  that  "if  plaintiff, 
upon  payment  of  the  note,  ahould  convey  defend- 
ant and  his  heirs  a  parcel  of  land  which  defend- 
ant had  conveyed  him,  etc.  Beld,  that  the  word 
"if"  was  plainly  an  error,  and  that  the  transac- 
tion constituted  a  mortgage,  so  that  plaintiff 
could  not,  after  payment  of  the  note,  refuse  to 
retransfer  the  land  to  defendant. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  H  67-82;  Dec.  Dig.  «=»38.] 

2.  CoKPBOiasE  AifD  Sbttlemxnt  e=»e— Con- 

SIDBBATIOW— VaUTITT. 

Where  plaintiff  after  receiving  payment  re- 
fused to  make  reconveyance,  but  as  a  condition 
to  making  the  same  demanded  an  additional  pay- 
ment for  losses  and  expenses  in  making  the  loan, 
a  note  given  for  such  sum  could  i^  be  upheld  as 
a  compromise  agreement,  for  thCT*  was  no  con- 
sideration, and  plaintifTs  dogmatic  assertion  of  a 
right  does  not  show  good  faith. 

[Ed.  Note— For  other  cases,  see  Compromise 
and  Settlement,  Cent.  Dig.  S§  35-60 ;   Dec.  Dig. 

«=»e.] 

a  Apfbai.  and  Erbob  <S=»989— Rbvibw— Vkb- 

DICT. 

A  verdict  on  a  question  of  fact  is  conclusive 
on  appeaL 

[Ed.  Note.— -For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f§  3912-3921,  392S,  8924; 
Dec.  Dig.  «g=»999.] 

Appeal  from  Circuit  Court,  Montgomery 
County;  Jas.  D.  Harnett,  Judge. 

"Not  to  be  oflBcJally  published." 

Action  by  Chajlea  Heck,  Jr.,  against  H.  W. 
Watklns.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Emil  Boehrlg,  of  Warrenton,  and  Nowlln 
&  Hughes,  of  Montgomery  City,  for  appel- 
lant H.  W.  Johnson,  of  MontgMnery  City, 
A.  H.  Drunert,  of  Jonesburg,  and  B.  Rosen- 
berger  &  Son,  of  Montgomery  City,  for  re- 
spondent 

BBYNOIjDS,  p.  J.  Action  on  a  promissory 
note  executed  by  defendant  to  plaintiff,  dated 
January  29th,  1910,  whereby  defendant  prom- 
ised, for  value  received,  to  pay  plaintiff,  12 


months  aft»  date,  $200,  with  interest  at  6 
per  cent  per  annum  from  date,  if  the  Interest 
not  paid  annually  to  be  compounded.  The 
answer,  admitting  the  execution  of  the  note, 
pleaded  want  of  consideration.  The  reply 
set  up  that  the  note  was  given  In  compromise 
of  a  difference  between  the  parties  over  their 
reeqpective  ric^ts  and  obligattons  under  a 
tM>nd  hereafter  set  oat 

It  appeared  that  plaintiff,  on  January  18th, 
1904,  loaned  defendant  $1800,  for  which  de- 
fendant executed  his  note,  the  principal  sum 
payable  with  Interest  on  or  before  10  years 
after  the  date  of  the  note,  interest  at  6  per 
cent  per  aimum,  to  be  compounded  annually. 
Contemporaneously  with  this  transaction  and 
as  a  part  of  it  defendant  gave  plaintiff  a 
deed  to  178  acres  of  land,  which  defendant 
then  owned,  and  at  the  same  time  plaintiff 
gave  defendant  what  Is  called  a  title  bond. 
This  latter  instrument  Is  very  Inartlflcially 
drawn.  It  recites  that  plaintiff  Is  held  and 
firmly  bound  to  defendant  in  the  sum  of 
$6000,  to  the  payment  whereof  he  bound 
hlpself,  bis  heirs,  and  executors.  The  condi- 
tion as  written  is 

"that  if  I,  the  said  Charles  Heck,  Jr.,  upon  the 
payment  of  $1800  and  interest  by  said  H.  W. 
Watkins  within  ten  years  from  this  date,  agree- 
able to  one  note  of  even  date  herewith,  shall  con- 
vey to  said  H.  W.  Watkins  and  his  heirs  for- 
ever a  certain  tract  of  land  situated  in  the 
county  of  Montgomery,  state  of  Missouri,  de- 
scribed as  follows."  (Describing  the  same  land 
as  in  the  deed  which  defendant  had  given  plain- 
tiff.) 

The  word  "If,"  which  we  have  underscored, 
is  evidently  an  error,  and  should  be  elimlnatr 
ed.  The  bond  then  recites  that  defendant 
shall  have  the  right  at  his  option  to  malie 
any  payment  "on  this  bond"  not  less  than 
$100  at  any  one  time,  which  amount  shall  be 
credited  on  the  $1800  note  that  day  executed 
by  defendant  to  plaintiff.  Then  follows  a 
provision  for  the  payment  of  Interest  on  the 
$1800  note,  and  a  provision  that  the  defend- 
ant is  to  remain  in  possession  of  the  land  con- 
veyed by  hint  to  plaintiff  during  the  term  of 
tljie  bond,  he  paying  all  taxes  legally  assessed 
against  It    Then  follows  this: 

"The  party  of  the  first  part"  (that  is  plaintiff) 
"in  case  of  failure  to  execute  a  general  warranty 
deed  shall  pay  to  the  party  of  the  second  part 
(defendant)  "the  sum  of  $6000  as  liquidated  dam- 
ages, on  tender  of  amount  due  by  warranty  deed 
in  common  form,  duly  executed  and  acknowledg- 
ed and  in  the  meantime  shall  permit  said  H.  W. 
Watkins  to  occupy  and  Improve  said  premises 
for  his  own  use,  then  this  obligation  shall  be 
void." 

Defendant  made  various  payments  on  the 
$1800  note  and  about  Jannary  18th,  1910,  and 
In  the  evening  of  that  day,  went  to  plaintiff's 
hoose  to  make  the  final  payment  on  this  $1800 
note.  He  and  plaintiff  cast  up  the  Inter- 
est and  found  tliat  the  amount  due  on  the 
note  was  $770.  Defendant  paid  this  to  plain- 
tiff and  plaintiff  turned  over  to  defendant 
the  $1800  note.  There  is  some  difference  be- 
tween the  versions  of  plaintiff  and  defendant 
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as  to  what  tben  took  place,  bat  reading  both 
yerslona,  we  gather  this:  After  defendant 
had  paid  off  the  note  and  it  had  been  tam- 
ed over  to  him,  defendant  asked  plaintiff 
when  he  would  make  him  a  deed  for  the  land. 
Plaintiff  said  he  was  not  making  a  deed  for 
the  land,  that  he  was  going  to  pay  off  the  bond 
and  keep  the  farm,  and  asked  defendant 
when  he  would  give  him  posaeasion.  Some 
discussion  followed  as  to  the  amount  called 
for  in  the  bond  and  plaintiff  asked  defendant 
if  he  bad  the  bond  with  him.  Defendant  said 
that  he  had  left  it  at  home.  Whereupon 
plaintiff  repeated  that  he  had  determined  to 
pay  the  bond  and  keep  the  place,  and,  accord- 
ing to  plaintiff,  defendant  said  "All  right," 
that  he  knew  that  he  had  entered  Into  that 
agreement,  and  that  if  plaintiff  was  going  to 
do  that  he  (defendant)  couldn't  help  It  al- 
though he  would  rather  keep  the  place.  Ne- 
ther party  appears  to  have  been  certain  at 
that  time  as  to  the  amount  called  for  in  the 
bond,  whether  it  was  $6000  or  $6500.  Plain- 
tiff then  said  to  defendant  that  he  (plaintUF) 
would  give  $6600  and  keep  the  place.  De- 
fendant said  that  was  $500  better  than  the 
bond  called  for.  If  it  called  for  $6000,  but  he 
still  did  not  like  to  do  it,  and  asked  plaintiff 
if  the  land  was  not  worth  $8000.  Plaintiff 
said  he  "guessed"  it  was.  Before  retiring  for 
the  night  defendant  asked  plaintiff  if  there 
was  not  some  way  that  they  could  compro- 
mise the  matter  and  plaintiff  said  he  did  not 
know.  Defendant  then  retired  for  the  night, 
which  he  did  at  plaintiff's  home.  The  next 
morning  defend&nt  repeated  his  question  as 
to  a  compromise.  Plaintiff  said  that  he  did 
not  want  to  make  anything  off  of  him;  did 
not  want  the  land,  but  wanted  defendant  to 
pay  him  what  he  had  lost,  that  Is  the  differ- 
ence in  interest  between  5  per  cent,  which 
ttke  note  called  for,  and  6  per  cent  which  he 
said  he  had  paid  for  part  of  the  money  he 
had  borrowed  to  make  the  loan  to  defendant, 
and  also  to  pay  him  for  the  time  he  had 
spent  and  the  expense  of  trips  he  had  made 
in  connection  with  the  matter.  Defendant 
asked  him  how  much  that  was,  and  plaintiff 
told  him  it  was  $200.  Saying  that  he  thought 
this  was  "rather  much,"  defendant  finally 
agreed  to  pay  it.  Not  having  $200  with  him, 
plaintiff  agreed  to  teke  defendant's  note  for 
it,  and  agreed  that  if  defendant  gave  him 
the  note  he  (plaintiff)  would  reconvey  the 
land  to  defendant  Defendant  thereupon  re- 
turned to  his  home.  Shortly  afterwards  de- 
fendant made  out  the  note  for  $200  here  in- 
volved and  either  delivered  it  or  sent  it  by 
mail  to  plaintiff.  When  plaintiff  received 
this  $200  note,  be.  Joined  by  his  wife,  execut- 
ed a  deed  for  the  land,  conveying  it  to  de- 
fendant, and  sent  it  to  bim.  On  January 
21st,  1911,  which  was  a  few  days  before  the 
$200  note  fell  due,  defendant  wrote  plaintiff 
a  letter,  asking  him  how  it  would  suit  him 
to  send  the  note  to  the  People's  Bank  at 
Jooesburg  and  let  him  pay  it  off  there.    Plain- 


tiff not  choosing  to  do  this,  defendant  w^^it 
to  plaintUCs  house  and  tdi  him  that  he  bad 
come  to  get  the  note.  Whereupon  plaintiff 
handed  him  the  note  here  involved  and  de- 
fendant put  it  in  his  podcet  and  walked  oB. 
This  occurred  in  the  latter  part  of  Febmazy, 
1911,  shortly  after  the  note  had  fallen  due. 
Defendant  failing  to  pay  the  note,  plaintiff 
brought  this  action. 

It  should  be  further  stated  that  it  appears 
that  when  defendant  borrowed  the  $1800 
from  plaintiff,  apparently  at  the  auggestl<m 
of  an  attorney  who  was  acting  for  the  par- 
ties, this  plan  of  making  a  bond  in  place  of 
a  mortgage  was  adopted,  for  reasons  of  his 
own  plaintiff  preferring  to  have  it  In  that 
shape  rather  than  a  mortgage. 

The  trial  was  before  the  court  and  a  Jury, 
and  defendant,  admitting  the  execution  of 
the  note  and  pleading  that  it  was  without 
consideration,  the  court  ruled  that  defendant 
was  entitled  to  open  the  case,  which  he  did, 
and  it  may  be  said  that  the  evidence,  as 
above  stated,  was  practically  developed  in 
presentation  of  defendant's  case.  At  its  con- 
dUBlon  plaintiff  interposed  demurrer,  which 
was  overruled,  and  plaintiff  thereupon  in- 
troduced his  teetlmony,  of  which  it  may  be 
said  that  it  presented  a  state  of  fbcts  prac- 
tically as  we  have  set  out. 

At  the  conclusion  of  the  introduction  of 
the  evidence,  at  the  instance  of  defendant, 
the  court  instructed  the  jury,  in  substance, 
that  the  legal  effect  and  meaning  of  the  title 
bond  or  bond  for  a  deed  which  had  been 
signed  by  plaintiff,  was  that 

"if  on  or  before  ten  years  after  the  date  of  the 
execution  of  said  title  bond,  or  bond  for  deed, 
*  *  *  defettant  paid  to  plaintiff  the  sum  of 
$1800  as  evidenced  by  his  note,  •  •  •  paid 
the  annual  interest  when  due  on  said  note,  and 
paid  all  taxes  assessed  against  the  real  estate  de- 
scribed in  the  title  bond,  or  bond  for  d^,  that 
it  then  became  the  duty  of  plaintiff  to  reconvey 
to  defendant  by  warranty  deed  in  common  form 
the  lands  described  In  the  title  bond,  or  bond 
for  deed,  and  this  is  true  notwithstanding  that 
said  title  bond,  or  bond  for  deed,  contained  the 
provision  that  if  plaintiff  failed  to  execute  a 
general  warranty  deed  to  defendant  when  de- 
fendant complied  with  the  terms  and  conditions 
of  said  title  bond,  that  then  plaintiff  should  pay 
to  defendant  the  sum  of  $6000  as  liquidated 
damages  on  tender  of  the  amonnt  due  on  said  ti- 
tle bond,  or  Ixnid  for  deed." 

The  court  also  instructed  the  Jury  at  the 
instance  of  defendant  that  although  the  note 
In  Controversy  importe  a  consideration  on  its 
face,  this  Is  not  ccoicluslve;  that  the  de- 
fense of  an  entire  failure  of  c<Misideration 
is  a  valid  defense  if  proven  to  the  reasonable 
satisfaction  of  the  Jury.  And  further,  that 
if  the  Jury  believed  from  the  evidence  that 
defendant  executed  the  note  sued  on  and  In 
controversy,  that  he  was  not  indebted  to 
plaintiff  In  any  sum,  and  that  no  considera- 
tion of  any  kind  passed  from  plalntifl  to  de- 
fendant for  the  execution  of  the  note  sued  on, 
their  verdict  must  be  for  defendant  Far- 
ther, that  although  the  defendant  admits  the 
execution  of  the  note  and  its  delivery  to 
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plaintiff,  yet  if  tbe  Jury  farther  found  that 
there,  was  an  entire  lack  of  consideration  for 
the  execution  and  delivery  of  the  note,  as 
explained  In  other  instructions,  their  ver- 
dict must  be  for  defendant  Instructing  the 
jury  that  the  defense  of  an  entire  lack  of 
con^deratlon  is  vaUd  and  legal,  the  court 
told  tbe  jury  that  while  the  burden  rests  on 
defendant  to  prove  this  defense,  yet  it  was 
not  necessary  to  prove  it  beyond  a  reasonable 
doubt;  all  that  Is  necessary  being  that  the 
defendant  prove  his  defense  to  the  reasonable 
satisfaction  of  the  jury.  The  court  also  in- 
structed on  the  ccediblltty  of  witnesses. 
These  were  all  excepted  to  by  plaintiff. 

At  plaintifTs  Instance  the  court  gave  8  In- 
stractions.  Without  setting  them  out  in  de- 
tail, it  is  sufficient  to  say  of  them  that  they 
were  to  the  effect  that  the  burden  of  orooi 
ot  tbe  defense  rests  upon  the  defendant,  and 
that  unless  the  jury  found  from  the  pr^iwn- 
derance  of  tbe  evidence  that  tbe  note  wfts 
given  without  any  valuable  consideration, 
their  verdict  should  be  for  plalntlfl ;  that  if 
they  believed  from  the  evidence  that  there 
was  substantial  consideration  for  the  note, 
wtiether  adequate  or'  not,  their  verdict  must 
be  fop  plaintiff;  that  if  the  Jury  believed 
from  the  evidence  "tliat  when  defendant 
Watkins  paid  to  plaintiff  Heck  the  $1800 
note  mentioned  in  evidence,  that  an  honest 
difference  arose  between  them  as  to  the  prop- 
er construction  to  be  placed  upon  the  title 
bond  offered  In  evidence,  and  as  to  tbe  rights 
of  each  thereunder,  and  that  in  compromise 
thereof  Watkins  executed  the  note  In  con- 
troversy, then  tbe  note  was  supported  by  an 
ample  consideration  and  your  verdict  vrlll  be 
for  the  plaintiff;"  that  the  compromise  of  a 
doubtful  claim  "asserted  in  good  faith,  for- 
nisbes  a  valuable  consideration  to  support  a 
promise;"  that  if  the  jury  believed  that  at 
the  time  defendant  made  the  last  payment 
on  the  $1800  note  to  plaintiff,  "that  plaintiff 
in  good  faith  claimed  the  right  to  keep  tbe 
land  which  defendant  had  conveyed  to  him 
and  pay  to  defendant  the  liquidated  damages 
as  provided  in  the  title  bond  In  evidence, 
and  that  thereafter  in  order  to  secure  a  re- 
conveyance of  said  land  to  him  and  as  a 
compromise  of  the  difference  then  existing 
between  plaintiff  and  defendant  as  to  the 
right  to  said  land,  defendant  agreed  to  pay 
plaintiff  $200  and  as  a  result  of  such  agree- 
ment did  execute  and  deliver  to  plaintiff  the 
note  herein  sued  on,  that  then  said  note  was 
given  for  a  valuable  consideration  and  your 
verdict  must  be  for  tbe  plaintiff." 

The  Jury  were  alSo  instructed  that  if  ben- 
efit or  advantage  be  received  by  a  promisor 
from  the  promisee,  or  if  detriment  or  injury 
be  sustained  by  tbe  promisee,  it  will  consti- 
tute a  sufficient  consideration ;  that  compro- 
mise agreements  to  avoid  litgatlon  are  favor- 
ites of  the  law,  "and  if  the  jury  believe  that 
the  note  here  sued  on  was  given  in  compro- 
mise of  an  honest  difference  between  plain- 
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tiff  and  defendant  as  to  the  proper  constmc- 
tlon  of  the  title  bond  offered  in  evidence,  and 
as  to  the  rights  of  each,  thereunder,  then  the 
note  is  supported  by  a  good  consideration, 
and  your  verdict  will  be  for  tbe  plaintiff." 
Finally,  the  court  instructed  the  jury,  in  sub- 
stance, t^at  although  they  may  believe  that 
plaintiff  bad  no  right  under  tbe  bond,  to  re- 
tain the  land  after  tbe  $1800  was  paid  in 
full,  by  paying  $6000  to  defendant,  "yet  if 
you  further  believe  from  the  evidence  that 
at  the  time  the  $1800  note  was  paid,  plain- 
tiff in  good  fUtb  (though  in  fact  In  error  and 
mistaken),  believed  that  the  bond  gave  him 
tbe  right  to  retain  the  land  by  tbe  payment 
of  $6,000,  and  believed  that  he  in  good  faith 
so  contended  with  defendant;  and  if  you 
further  believe  •  •  •  that  the  bond  was 
at  that  time  in  defendant's  possession,  and 
was  not  exhibited  to  plaintiff,  but  that  both 
plaintiff  and  defmdant  discussed  the  bond 
and  its  meaning  and  force  from  memory,  and 
that  there  arose  at  that  time  in  good  faith  a 
controversy  or  dispute  between  plaintiff  and 
defendant  over  tbe  right  of  plaintiff  to  re- 
tain the  land  and  pay  $6000  therefor,  and 
that  the  parties  then  and  there  agreed  to 
settle  such  controversy  by  compromise,  and 
that  the  note  sued  on  was  given  to  plaintiff 
by  defendant  as  a  result  of  and  as  part  of 
such  compromise,  then  the  making  of  such 
compromise,  if  made  in  good  faith  by  plain- 
tiff, was  a  sufficient  consideration  for  the 
note  sued  on,  although  plaintiff  was  in  fact 
mistaken  and  in  error  as  to  bis  right  to  re- 
tain the  land  by  paying  $6000  to  defendant" 

The  jury  returned  a  verdict  in  favor  of  < 
defendant,  and  judgment  following,  plalntlfl 
has  duly  perfected  bis  appeal. 

Plaintiff,  appellant,  makes  six  points  here 
in  support  of  his  contention  that  the  judg- 
ment of  the  circuit  court  should  be  reversed 
and  the  cause  remanded  with  directions  to 
the  trial  court  to  enter  a  judgment  for  ap- 
pellant Without  taking  these  up  in  detail. 
It  is  sufficient  to  say  of  them  tbat  tliey  fol- 
low'very  closely  in  the  line  of  the  iqstrac- 
tions  which  were  asked- and  given  at  the  In- 
stance of  plaintiff  and  which  we  have  set  out 
eitber  in  substance  Or  in  full.  The  real  con- 
tention of  appellant  is,  that  the  court  should 
have  sustained  his  demurrer  and  directed  a 
verdict  in  bis  favor.  Practically,  bis  insist- 
ency is,  that  the  trial  court  shot^d  have  held 
as  a  matter  of  law  that  on  the  evidence  there 
was  a  valuable  consideration  for  the  note 
and  that  we,  as  an  appellate  court,  should 
now  do  that. 

Many  authorities  are  cited  by  learned  coun- 
sel for  api)ellant  in  support,  as  they  claim,  of 
the  proposition  that  compromiseii  are  always 
favored  and  that  when  a  compromise  is  made 
it  should  not  be  disturbed,  even  though  it 
turn  out  afterward  that  one  of  the  parties 
bad  no  right  in  law ;  that  the  compromise  of 
a  doubtful  claim  is  a  good  consideration  for 
a  promise,  and  that  parties  to  a  contract 
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bare  a  right  to  make  a  new  one ;  that  Its 
substitution  for  the  first  one  Is  a  sufficient 
consideration,  and  that  it  is  not  necessary 
that  the  consideraticm  should  be  adequate  in 
point  of  value  to  make  it  sufficient ;  if  ben- 
efit or  advantage  be  received  by  the  promisor 
from  the  promisee,  or  if  detriment  or  injury 
be  sustained  by  the  promisee,  it  will  consti- 
tute a  sufficient  consideration. 

There  are  cases  which  seem  to  support  ap- 
pellant's contention.  But  we  think  that  it 
may  be  fairly  gathered  from  the  considera- 
tion of  cases  decided  by  our  own  courts  that: 

"To  make  the  settlement  of  assumed  rights  a 
sufficient  consideration  for  a  promise,  there  must 
be  at  least  an  appearance  of  right  sufficient  to 
raise  a  possible  doubt  in  favor  of  the  party  as- 
serting the  claim." 

That  was  decided  by  our  Supreme  CJourt  in 
Long  et  al.  v.  Towl,  42  Mo.  546,  loc.  cit  550 
[97  Am.  Dea  355].  In  that  case  one  of  the 
considerations  moving  to  the  execution  of  the 
contract  between  the  parties,  and  which  was 
claimed  to  have  been  breached  by  the  defend- 
ant, was  that  plaintiffs  should  dismiss  cer- 
tain suits  which  they  had  brought  against 
defendant  and  which  were  then  pending. 
Our  Supreme  Court  held  that  the  suits  were 
wholly  unjust  and  based  upon  no  legal  de- 
mand whatever,  and  that  the  defendant  was 
not  bound  by  the  obligation  sued  on  for  want 
of  consideration.  The  decision  in  Iiong  et  al. 
V.  Towl,  supra,  has  been  followed  in  many 
cases. 

Our  court  in  Briscoe  v.  Kinealy,  8  Mo.  App. 
76,  quotes  from  it  approvingly.  Warren  et 
^  al.  V.  Bishop,  22  Vt  607,  and  Brown  v.  Tar 
klngton,  3  Wall.  377,  18  lu  £d.  255,  are  also 
there  cited  among  other  cases  as  holding  to 
a  like  view. 

In  the  Vermont  Case,  the  Supreme  Court 
of  that  state  said,  in  answer  to  the  conten- 
tion that  an  accounting  between  the  parties 
was  conclusive  upon  the  defendant: 

"But  that  must  be  understood  of  the  truth  of 
the  account  and  the  balance  found,  and  not  of 
the  obligation  to  pay.  Even  a  promise,  unless 
induced  by  some  new  consideration,  will  not  bind 
a  party  in  a  different  right  from  that  in  which 
be  was  already  liable,  nor  to  a  greater  extent." 

Brown  T.  Tarklngton,  supra,  is  to  the  same 
effect.  This  would  seem  to  answer  the  con- 
tention of  the  learned  counsel  for  appellant, 
that  parties  to  a  contract  have  a  right  to 
make  a  new  one  and  that  its  substitution 
for  the  first  one  is  a  sufficient  conslderaflon. 
That  is  so,  as  held  by  the  Vermont  court,  only 
where  the  original  contract  was  in  itself  a 
valid  one. 

Our  court  again  had  Long  et  al.  v.  Towl, 
supra,  before  it  in  Osborne  y.  Fridrich,  134 
Mo.  App.  449,  114  S.  W.  1045.  In  that  case 
Judge  Goode,  who  wrote  the  opinion,  acknowl- 
edging the  diversity  of  authority  on  the  ques- 
tion, calls  attention  to  the  fact  that  the  prin- 
ciple of  good  faith  In  asserting  a  demand  in 
suit  which  is  settled  and  relied  on  as  a  con- 
sideration for  a  new  promise,  plays  an  Im- 
portant part  in  the  validity  of  the  considera- 


tion, and,  says  Judge  Goode,  speaking  for 
our  court  (134  Mo.  App.  loc.  cit.  457,  114  S. 
W.  1048)  that  "ought  to  be  the  true  criterion 
of  validity.  The  principle  of  good  faith,  in- 
stead of  color  of  right,  has  been  adopted  final- 
ly in  England  and  many  states  of  this  coun- 
try, as  will  be  seen  in  the  note  to  1  Parsons, 
Contracts  (0th  Ed.)  bottom  page  480."  An 
opinion  by  Chief  Justice  Cockbum,  In  CaUish- 
er  V.  Bischoffshelm,  L.  R.  5  Q.  B.  (18e9-7(« 
449,  is  quoted  from  as  stating  the  English 
rule  as  to  good  faith  in  a  transaction  being 
an  element  to  be  considered. 

In  Holladay-Enotz  Land  &  Lumber  Oo.  v. 
Beekman  Lumber  O.,  136  Mo.  App.  176.  116 
8.  W.  486,  Judge  Broaddus  (136  Mo.  App. 
loc.  cit  181,  116  S.  W.  487),  quotes  from 
Clark  on  Contracts,  p.  177,  as  stating  that  the 
courts  have  held  that  the  claim  must  be  at 
least  doubtful,  or  that  it  must  not  only  be 
bona  fide  but  tinder  the  "color  of  right,"  or 
that  there  must  be  reasonable  ground  for  be- 
lief In  the  validity  of  the  claim.  At  page 
181  of  136  Mo.  App.,  at  page  437  of  116  S.  W.. 
he  quotes  this  from  Clark,  supra : 

"An  ignorant  person  may  In  good  faith  belieTe 
that  he  has  a  just  claim  against  another,  when 
in  fact  there  is  not  the  slightest  ground  for  his 
belief.  Can  it  be  that  a  promise  exacted  from 
the  other  in  order  that  he  may  escape  the  an- 
noyance and  expense  of  litigation  fnmiah  auj 
consideration?  The  proper  doctrine  is  that.  In 
order  to  sunport  the  promise,  there  most  be  such 
a  dalm  as  to  lay  a  reasonable  ground  for  the 
defendant's  making  the  promise ;  and  then  it  is 
immaterial  on  which  side  th*  light  may  ultimate- 
ly prove  to  be.' " 

Quoting  the  sentence  from  Long  et  al.  v. 
Towl,  which  we  have  here  quoted.  Judge 
Broaddus  said  (136  Mo.  App.  loc.  dt.  181,  116 
a.  W.  487) : 

"Applying  the  rule  of  law  that  there  most  be 
an  actual  bona  fide  claim  upon  a  eolwable  ri^bt, 
we  belioTe  that  the  claim  of  plaintiff  was  not 
made  under  color  of  right,  nor  was  It  bona  fide." 

The  Kansas  City  Ckiuit  of  Appeals  farther 
held  In  that  case  that  a  claim  for  the  inter- 
pretation of  a  contract  to  constitute  a  suffi- 
cient consideration  to  support  a  substituted 
agreement  must  be  bona  fide  and  under  color 
of  right,  otherwise  the  substituted  agreement 
is  nudum  pactum. 

[1-3]  In  the  case  at  bar  it  will  be  seen 
that  by  one  of  the  instructions  given  by  the 
learned  trial  Judge  at  the  instance  of  de- 
fendant, this  bond  for  a  deed  is  craostrued 
in  connection  with  the  whole  transaction  as 
having  the  eftect  of  a  mortgage.  We  think 
that  that  Is  the  correct  Interpretation  to  be 
placed  upon  this  Instrument;  that  under  it 
all  the  plaintiff  here  could  claim  was  a  right 
to  the  land  If  his  debt  was  not  paid.  Hist 
Is  all  that  in  law  this  bond  amounts  ta 
When,  therefore,  plalntlft  In  this  case,  after 
the  imyment  of  the  debt,  set  up  a  claim  under 
this  bond  to  a  right  to  purchase  the  land  io 
consideration  of  $6000,  he  was  asserting  a 
claim  that  he  could  not  possibly  enforce,  and 
that  had  no  existence  in  law  or  In  equity. 
If  he  had  refused  to  release  the  land  from 
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the  obligation  of  tbe  bond,  there  is  no  Ques- 
tion  whatever  but  that  the  defendant  could 
have  compelled  him,  by  a  resort  to  an  ac- 
tion, to  have  done  so ;  If ,  on  the  other  hand, 
the  plaintiff,  in  the  face  of  the  payment  of 
tbe  debt,  had  undertaken,  under  color  of  the 
deed  which  defendant  had  given  him,  to  oust 
defendant  from  possession  of  the  land,  be- 
yond aU  question  on  the  facts  here  in  evidence, 
he  could  not  have  recovered.  When  that  was 
paid,  tbe  right  of  plaintiff  to  hold  tbe  land 
ended.  His  exaction  of  payment  of  a  claim- 
ed difference  in  Interest  and  for  expenses 
was  clearly  an  afterthought  and  smacks  of 
an  attempted  extortion.  It  had  no  basis 
whatever  in  the  bond.  Concede  that  plaintiff 
made  this  exaction  in  Ignorance  of  the  effect 
of  the  bond.  As  said  by  Clark,  quoted  by 
Judge  Broaddus  in  the  Holladay-Klotz  land 
&  Lumber  Company  Case,  supra,  136  Mo. 
App.  loc.  cit  181,  116  S.  W.  437  "a  promise 
so  exacted  is  without  consideration."  That 
defendant  under  the  stress  of  this  daim  of 
plaintiff  acceded  to  It  and  gave  his  note,  not, 
under  the  terms  of  the  bond,  owing  a  cent. 
In  no  manner  estops  him  from  contesting  pay- 
ment of  the  note  so  exacted.  All  that  de- 
fendant owed  plaintiff  was  |1800  and  in- 
terest Not  going  to  the  extent  of  tbe  rule 
announced  in  Long  et  al.  v.  Towl,  supra,  and 
applying  the  rule  referred  to  by  our  court 
in  Osborne  v.  Fridrich,  supra,  as  to  the  ele- 
ment of  good  faith  on  tbe  part  of  the  plain- 
tiff in  making  a  claim  under  this  bond  for 
a  deed,  it  is  to  be  borne  in  mind  that  "good 
faith,"  to  enter  In  as  an  element,  must  have 
some  tenable  ground  to  stand  on.  It  is  not 
to  be  predicated  upon  an  unreasonable, 
groundless,  dogmatic  assertion  of  a  right. 
Very  clearly  when  the  plaintiff  demanded 
$200  as  the  price  of  releasing  the  land  from 
the  lien  of  the  $1800  debt  and  from  the  bond, 
he  had  not  even  color  of  right  to  any  part 
of  it  Tte  ?1800  debt  being  paid,  plaintiffs 
right  under  the  note  and  bond  ended  and  the 
assertion  of  a  further  claim  could  not  be 
said  to  rest  upon  any  right;  could  not  be 
made  with  any  semblance  of  good  faith.  But 
it  is  sufficient  to  here  say  of  the  good  faith 
of  the  claim,  that  this  was  submitted  to  the 
Jury  by  tbe  instructions  which  plaintiff  him- 
self asked  and  which  tbe  court  at  bis  in- 
stance gave.  The  finding  of  the  Jury  against 
plaintiff  on  that  is  conclusive  upon  us. 

So  too,  the  court  &t  tlie  instance  of  the 
plaintiff,  bad  instructed  the  jury  that  if  they 
believed  that  an  honest  difference  arose  be- 
tween the  parties  as  to  the  proper  construc- 
tion to  be  placed  upon  the  title  bond  and  as 
to  the  rights  of  each  thereunder,  and  that 
the  note  was  executed  in  compromise  thereof, 
then  the  note  was  supported  by  an  ample  con- 
sideration, and  the  Jury  should  And. for  plain- 
tiff. With  this  instruction  and  on  the  evi- 
dence, the  Jury  found  for  defendant. 

With  the  evidence  in  this  case  before  us, 


we  decline  to  say,  as  a  matter  ol  l&w,  that 
the  defendant  failed  in  his  defense;  The  case 
went  to  the  Jury  oo  the  evidence.  Tliat  evi- 
dence and  the  instructions  given  presented 
as  questions  of  fact  whether  anything  was 
really  due  the  plaintiff  under  the  bond,  as 
well  as  whether  plaintiff  had  acted  In  good 
faith  in  making  the  demand  for  $200,  and 
in  asserting  a  claim  under  the  bond  to  any- 
thing more  than  tbe  $1800  and  Interest 
These  were  the  questions  of  fact  submitted 
to  tbe  Jury.  Tbey  were  questions  for  the 
Jury  and  were  not  and  are  not  to  be  sum- 
marily disposed  of  by  the  trial  court  on  de- 
murrer, or  hy  our  court  on  appeal.  We  are 
not  approving  the  Instrncticms  given  at  tbe 
instance  of  appellant,  but  do  say  of  them 
that  they  are  so  favorable  to  him  that  he 
surely  cannot  complain.  With  them  before 
it  the  Jury  found  for  defendant  and  that 
verdict  ccmcludes  us. 

Without  further  elaboration  of  the  points 
here  presented,  it  Is  sufficient  to  say  that 
we  find  no  reason  to  disturb  the  verdict  of 
tbe  Jniy,  or  the  Judgment  of  tbe  trial  court 
That  Judgment  is  affirmed. 

NOBTONI  and  ALLEN,  JJ.,  concur. 


YOUNG  et  aL  v.  MILLON.     (No.  14131.) 

(St  Louis  Court  of  Appeals.    MisBonri.    Feb. 
8,  1916.) 

1.  Api>eai.  akd  Bbbob  ^=»197  —  Objectionb 

IN  LOWKB  COTTBT— VabIAKOK. 

Where  the  amended  petition,  in  an  action  to 
recover  commlgsions  on  the  sale  of  farm  lands, 
alleged  a  contract  to  divide  commisaions,  but  did 
not  allege  that  the  parties  contracted  "to  work 
togetlier,"  and  the  proof,  introduced  without  ob- 
jection or  claim  of  variance,  was  that  the  con- 
tract was  that  plaintiff's  firm  on  one  side  and 
drfendant  on  tiie  otlier  would  work  tOtrether  in 
affecting  sale*  and  divide  commiwimiB,  tlte  vari- 
ance, wliidi  might  liave  l>een  easily  cured  by 
amendment  was  not  one  of  which  defendant 
coald  take  advantage. 

[Ed.  Not& — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  its>197;  Pleading,  Cent  Dig. 
i(  1438-1441.] 

2.  CoNTBAOra  «=9lO  —  MTnTTAUTT  —  AOKEB- 

.VKKT  BrrwKBN  Bbokbrs. 

A  contract  between  plaintiS'B  firm  and  de- 
fendant to  divide  between  them  all  commissionB 
on  the  sale  of  any  land  to  any  of  certain  pro- 
spective purchasers  within  a  reasonable  time, 
entered  into  after  both  parties  had  shown  lands 
in  their  control  to  prospective  buyers,  was  not 
lacking  in  mutnality. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  f  {  21-40;  Dec.  Dig.  «=9lO.] 

3.  Bbokebs    «cs>66  — Contbaots— Oonsidefa- 

TIOR. 

Such  contract  was  not  void  for  lack  of  con- 
sideration. 

[Kd.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  g  51;   Dec.  Dig.  «=»6e.l 

4.  Bbokebs  ®=>88— Action  fob  Commission- 
Question  FOR  J0RT— Evidence. 

In  an  action  to  recover  a  part  commisaioD 
on  the  sale  of  form  lands  under  a  contract  to 
work  together  and  to  divide  commissions,  evi- 
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dence  hdd '  to  make  plaintiff's  performance  a 
question  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Oent. 
Dig.  H  121, 12&-130;  Dec.  Dig.  «=>88.] 

Appeal  from  Olrcnlt  Court,  Balls  County; 
Wm.  T,  Eagland,  Judge. 
"Not  to  be  officially  published." 
Action  by  Hiram  F.  Toung  and  others 
against  J.  D.  Mlllon.  From  the  sustaining 
of  a  motion  to  set  aside  a  judgment  of  non- 
suit and  awarding  a  new  trial,  defendant  ap- 
peals. Judgment  on  motion  sustained,  and 
cause  remanded. 

Ben  E.  Hulse,  of  Hanoibal,  E.  L.  Alford,  of 
Perry,  and  H.  Clay  Heather  and  Chas.  T. 
Hays,  both  of  Hannibal,  for  appellant.  Chas. 
E.  Bendlen,  of  Hannibal,  O.  C.  Wooldridge,  <tf 
Ordway,  Colo.,  and  J.  O.  AlllsoD,  of  New 
Ixwdon,  for  respondents. 

EEYNOLDS,  P.  J.  This  is  an  action  by 
plalntltTs,  respondents  here,  to  recover  com- 
missions on  the  sale  of  farm  lands  in  Ralls 
county.  The  amended  petition  upon  which 
the  case  was  tried,  after  alleging  that  plain- 
tififs  were  partners  in  the  real  estate  busi- 
ness at  Center,  in  Balls  county,  and  that  de- 
fendant and  one  Charles  Lamb  were  engaged 
In  the  same  line  of  business,  the  former  at 
Center  and  the  latter  at  New  London,  sets 
out  that  in  February,  1912,  Lamb  took  a 
group  of  ppospectlre  buyers  to  Center  and 
gave  directions  to  plaintiffs  and  defendant  to 
show  the  membera  of  the  party  any  farms 
they  had  control  of;  that  plaintiffs  went 
out  with  certain  members  of  the  party  and 
showed  them  several  farms,  the  sale  of  which 
they  contrived,  and  defendant  took  out  other 
members  of  the  party  and  showed  certain 
forms,  the  sale  of  which  he  controlled.  It  is 
then  averred  tbat  after  these  farms  had  been 
shown  as  above  and  negotiations  had  been 
entered  into  between  the  agents  and  the 
prospective  buyers,  and  prior  to  the  consum- 
mation of  any  sales,  plaintiffs  and  defendant 
entered  into  an  agreement  whereby  they  were 
to  divide  equally  between  them,  that  is  be- 
tween plaintiffs'  firm  on  the  one  hand  and 
defendant  on  the  other,  all  commissions  re- 
alized from  the  sale  of  any  and  all  lands 
which  might  thereafter  and  within  a  reason- 
able time  be  sold  to  any  of  these  prospective 
buyers.  Averring  that  one  of  the  parties  to 
whom  farms  had  been  so  shown  bad  bought 
and  paid  for  two  farms ;  that  defendant  had 
collected  half  of  the  commlssloa  on  this  sale, 
the  other  half  going,  under  the  arrangement 
to  Lamb,  but  that  defendant  bad  failed  and 
refused  to  divide  with  plaintiff  the  one-half 
of  the  commission  received  by  him,  and  aver- 
ring that  the  total  commission  was  11787.60, 
one-half  of  which  went  to  lAmb,  and  that 
the  other  half,  $893.75,  had  been  paid  to 
defendant,  plaintiffs  demanded  Judgment  for 
one-half  of  the  latter  sum. 

The  answer,  denying  the  alleged  contract, 
avers  that  the  land  sold  was  sold  by  defend- 


ant al<me,  and  that  plaintiffs  were  not  en- 
titled to  any  part  of  the  commission  for  sell- 
ing it  Plaintiffs  filed  a  reply  to  this,  and  a 
trial  was  commenced  before  the  court  and  a 
Jury. 

The  testimony  of  plaintiff  Wooldridge  was 
to  the  effect  that  Lamb  had  notified  him  tliat 
he  had  a  number  of  prospective  buyers  from 
southern  Kansas  with  him  at  New  London, 
who  were  coming  to  Center  to  look  at  some 
land  near  there  If  he  was  not  able  to  sell 
around  New  London.  Later  Lamb  called  up 
Wooldridge  on  the  'phobe  and  told  him  that 
the  Kansas  men  were  at  New  London  and 
that  he  was  going  to  bring  them  to  Center 
that  day  and  turn  part  of  them  over  to  plain- 
tiffs and  part  to  defendant,  and  that  what- 
ever sales  were  made  the  commissions  realis- 
ed Were  to  be  divided  equally,  that  is  Lamb 
to  have  one-half,  the  agents  the  other  half. 
Lamb,  accompanied  by  the  parties,  arrived 
at  Center,  and  the  prc^Msed  buyers  were  di- 
vided into  two  parties,  plaintiffs  taking  one 
of  them  to  look  at  certain  farms,  the  sale  of 
which  they  controlled,  and  plaintiff  MlHon 
taking  the  other  parties  to  examine  farms, 
the  sale  of  which  he  controlled.  Both  par- 
ties started  out  on  a  morning  in  the  latter 
part  of  January,  or  the  first  of  February,  1912, 
and  returned  to  Center  a  little  after  noon, 
no  definite  sale  having  been  effected  by  either 
plaintiffs  or  defendant  to  any  of  the  parties, 
and  no  intimation  given  by  the  prospective 
buyers  at  that  time  as  to  whether  they  would 
or  would  not  go  on  with  negotiations.  It  is 
sufficient  to  say  here  that  the  parties  taken 
out  by  plaintiffs  did  not  resume  negotiations 
and  that  the  only  sale  that  was  made  was  to 
one  of  the  party  taken  out  by  defendant  of 
farms,  the  sale  of  which  defendant  control- 
led. After  Lamb  and  the  prospective  buyers 
had  left  Center,  going  to  New  London,  plain- 
tiffs and  defendant  went  into  the  office  of 
plaiutlffs  in  Center,  where,  according  to  the 
testimony  of  Wooldridge  this  conversation 
took  place  between  him  and  defendant  Mil- 
Ion:  Wooldridge,  calling  Mlllon  by  his  first 
name,  said:  "If  we  sell  anything,  how  will 
we  divide  our  commissions?"  To  which  Mll- 
lon replied,  "Well,  we  will  work  together  and 
divide  our  commissions."  To  which  Wool- 
dridge replied,  "Then  if  you  sell  anything 
you  give  us  one-half  of  your  commission  and 
if  we  sell  anything  we  give  you  one-half  of 
our  commission."  To  this  Wooldridge  said, 
"Yes,  that  Is  the  only  way  to  do."  To  this 
Wooldridge  replied,  "All  right  we  will  work 
it  on  that  basis."  Mr.  Wooldridge ,  repeated 
this  conversation  as  the  agreement  between 
them  several  times  on  direct  examination. 
His  partner,  Mr.  Young,  giving  his  version  of 
the  agreement,  said  that  they  were  to  divide 
commissions  on  any  sales  made  by  either  of 
them.  The  next  morning,  according  to  the 
testimony  of  Mr.  Wooldridge,  Mr.  Lamb  call- 
ed him  on  the  telephone  and  told  him  that 
two  of  the  prospective  parobaaers  were  com- 
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ing  bkck  to  look  at  two  farms,  the  sale  of 
which  was  controlled  by  Mlllon.  Wooldridge 
and  Mlllon  met  them  at  the  railroad  station 
and  Mlllon  drove  them  ont  and  showed  them 
the  farms.  Wooldridge  proposed  to  Mlllon  to 
go  oat  with  them  but  Mlllon  said  that  he  did 
not  specially  need  any  assistance  at  that 
time,  so  Wooldridge  did  not  go  but  remained 
In  Center.  When  later  in  the-  day  Mlllon 
came  badk  with  the  two  proBpectire  buyers, 
Wooldridge  met  them  and  they  all  went  to 
dinner  together.  After  they  had  dtned  Mil- 
Ion  told  Wooldridge  that  he  thought  he  would 
be  able  to  make  a  trade  but  that  they,  that  is 
Lamb,  Wooldridge  and  Tonng  and  Mlllon,  and 
possibly  another,  would  have  to  take  40  acres 
of  the  farm  as  there  was  more  in  the  farm 
than  the  proposed  purchaser  wanted.  Wool- 
dridge told  him  to  close  up  the  deal  and  that 
he  and  his  partner  would  stand  In  with  him 
and  Lamb  in  taking  in  the  40  acres  in  order 
to  make  the  deal  go  through.  The  party, 
that  Is  Wooldridge,  Mlllon  and  the  prospec- 
Oye  bnyere,  then  started  to  the  railroad  sta- 
tion together,  and 'when  they  reached  there, 
the  train  being  late,  Mlllon  called  Wooldridge 
to  one  side  and  said  to  him:  "When  you  go 
to  the  office  yon  call  Mr.  Lamb  and  tell  him 
these  parties  have  bought  their  tickets 
straight  throng  for  Hannibal,  and  want  him 
to  get  on  the  train  at  New  London  without 
fan  and  go  to  Hannibal  with  me,  and  we  oan 
close  np  this  deal."  Wooldridge  propMed  to 
go  with  him  but  Mlllon  said:  ''No,  you  can 
do  us  more  good  by  getting  Lamb  at  the  tel- 
ephone and  getting  Mm  at  the  station  to  go 
from  New  London  to  Hannibal."  Whereupon 
Mlllon  telephoned  Lamb  at  New  London  and 
had  him  go  from  there  to  Hannibal  with  the 
party,  New  London'  being  on  the  railroad 
about  half  way  between  Center  and  Hannibal. 
The  next  morning,  which  was  Sunday,  Wool- 
dridge met  BIlll(Hi  and  the  latter  told  him 
that  he  had  sold  two  of  the  farmi9  to  a  Mr. 
Rhodes,  one  of  the  proposed  purchasers  and 
who  was  one  of  the  party  brought  to  Cen- 
ter by  Mr.  Lamb  to  whom  Mlllon  had  shown 
various  farms.  It  appeared  that  the  total 
commission  received  was  $1200,  of  which 
Lamb  had  received  $600,  according  to  agree- 
ment, and  MUlon  $600. 

Plaintiff  repeated,  under  cro8s-examtaa>- 
tlon,  that  In  the  conversation  with  Mlllon 
when  the  agreement  was  made,  Mlllon  bad 
distinctly  said  that  th^,  that  Is  Mlllon  on 
one  part  and  Toung  and  Wooldridge  on  the 
other,  would  "work  together  and  divide  our 
commissira."  It  appeared  that  afterwards 
Rhodes,  the  purchaser,  desired  to  raise  $4- 
000  on  the  land  he  had  purchased,  to  be 
"ecnred  by  deed  of  trust,  and  that  Lamb  and 
Mlllon  had  agreed' to  raise  it  for  him.  Tell- 
hig  Wooldridge  of  it,  the  latter  agreed  to 
raise  the  mcmey  for  the  loan,  $4000,  and 
^  80.  The  ordinary  commission  on  making 
a  loan  was  5  per  cent.  After  Wooldridge 
told  MUlon  that  he  had  arranged  for  the 


loan,  MUlon  said  to  him,  "Do  you'  understand 
there  will  be  no  commission  on  this  loan? 
Wooldridge  said^  "I  nnderstand  that  goes  in 
the  deal,"  to  which  Mlllon  said,  "Tes,  that 
is  correct;  that  goes  in  the  deal;  nobody  gets 
any  additional  coihmisBlon  on  that^"  Wooli- 
drldge  testtifled  that  he  never  charged  or  tv- 
ceived  any  commission  on  this  loan. 

This  is  the  substance  of  the  testimony  In 
the  case. 

At  the  conclusion  of  it  defendant  asked 
the  court  to  instruct  the  Jury  that  under 
the  law  and  the  pleadings  and  under  (he  evi- 
dence, their  verdict  must  be  for  defendant 
The  court  giving  this  instruction,  plaintiff 
took  a  nonsuit  with  leave  to  move  to  set  It 
aside.  .  Afterwards  flUng  that  motion,  whidi 
In  several  dlfferoit  forms,  challenged  the 
correctness  of  the  action  of  the  court  In 
giving  this  instruction,  the  motion  was  sus- 
tained, the  court  assigning  no  ground.  From 
this  action  defendant,  excepting,  duly  ap- 
pealed. 

Learned  counsel  for  appellant  In  their 
brief  In  the  case  have  stated  very  frankly 
that  la  reality  the  sole  Question  for  deter- 
mination on  this  appeal  Is  "whether  or  not 
the  contract  In  evidence  is  a  valid  and  f>tad- 
Ing  contract  If  valid  and  binding,  then  the 
trial  court's  action  In  granting  a  new  trial 
was  proper;  otherwise  not.  Appellant  con^ 
tends  that  plaintiff^  neither  pleaded  nor 
proved  a  case;  that  the  demurrer  was  prop' 
erly  sustained,  and  that  the  motion  for  new 
trial  should  have  been  denied." 

[1]  It  Is  true  that  by  the  evidence,  the 
contract  proved  varies  from  the  ccmtract 
pleaded  in  this:  according  to  the  evidence 
the  contract  was  that  plaintiffs'  firm  on  the 
one  side,  and  defendant  on  the  other,  would 
work  together  in  effecting  sales  and  dlvid«  ' 
commissions :  according  to  the  amended  pe- 
tition upon  which  the  case  was  tried  there 
is.  nothing  said  about  the  parties  contracting 
"to  work  together."  The  testimony  as  to 
the  contract  was  Introduced  without  objec- 
tion or  claim  of  variance  or  departure.  We 
do  not  think  that  defendant  can  now  take 
advantage  of  this  variance.  It  was  such  a 
variance  as  if  called  to  the  parties'  atten- 
tion at  the  trial,  could  have  readily  been 
cured  by  amendment. 

[2-4]  Witb  this  provision  in  the  contract 
that  the  parties  were  "to  work  together  and 
divide  their  commissions,"  it  cannot  be  said 
that  the  contract  Is  either  lacking  In  mutual* 
Ity,  or  void  for  lack  of  consideration.  The  evi- 
dence in  the  case  nlso  tends  to  support  the 
idea  that  it  was  of  the  very  essence  of  the  con- 
tract that  the  parties' were  to  combine  their  ef- 
forts in  making  any  sale  to  any  of  the  par- 
ties brought  to  them  by  Mr.  Lamb.  There 
is  evidence  tending  to  show  that  they  did 
this.  Thus  It  appears  that  after  all  of  the 
prospective  buyers  had  departed  except 
those  who  had  been  shown  over  the  prop- 
erty by  defendant,  that  Mr.  Wooldridge,  act- 
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tag  for  plaintiffs,  had  very  materially  as- 
sisted in  bringing  about  a  consnnmiation  of 
the  contract.  His  testimony  as  to  tbat  was 
sufficient  to  carry  tlie  case  to  the  Jury.  Un- 
doubtedly it  was  In  that  vievr  of  it  that  the 
learned  trial  Judge  withdrew  his  action  In 
sustaining  the  demurrer  and  setting  aside 
the  involuntary  nonsuit.  The  case  will  prob- 
ably be  tried  again  and  It  is  impossible  to 
say  In  what  shape  It  will  appear  on  a  second 
trial,  80  that  we  do  not  think  It  advisable 
to  undertake  to  give  the  learned  trial  Judge 
any  directions  in  the  matter  beyond  con- 
curring with  him  In  his  action  which  un- 
doubtedly means  that  there  was,  from  the 
case  made  by  respondents,  substantial  evi- 
dence to  entitle  them  to  go  to  the  Jury. 

The  Judgment  of  the  circuit  court,  setting 
aside  the  involuntary  nonsuit  and  awarding 
a  new  trial,  is  sustataed  and  the  cause  is 
remanded  for  further   proceedings. 

NORTON!  and  ALLEN,  JJ.,  concur. 


TBVAULT  T.  CITIZENS'  STATE  BANK. 
(Now  1606.) 

(Springfield   Ciourt  of  Appeals.     Missouri. 

Feb.  15,  1016.    Behearuig  Denied 

March  11,  1910.) 

1.  Bnxs  AMD  NoTXs  «=9309^AOTXONS— EiVi- 

DENCE. 

In  an  action  for  an  amount  which  plain- 
tiff was  compelled  to  pay  as  accommodation 
maker  of  a  note,  proof  that  the  note  was  signed 
by  the  cashier  of  a  bank  individually,  tbat 
the  lender  credited  the  bank  with  the  amount 
of  the  note,  and  the  bank  in  turn  credited 
the  cashier  with  the  same  amount,  does  not 
Buatain  the  plaintiff's  allegations  tbat  he  signed 
the  note  for  the  bank  and  tbat  the  bank  receiv- 
ed the  proceeds. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  <3ent.  Dig.  }  737;   Dee,  Dig.  «=3309.] 

2.  BviDBNCK    «=>674— Conclusion— "Weight. 

In  an  action  for  amount  paid  by  plaintiff 
as  accommodation  maker  of  a  note,  plaintiff's 
statement  that  he  signed  the  note  for. a  bank 
is  a  mere  conclusion,  and  yields  to  proof  by  plain- 
tiff's witnesses  that  the  note  was  signed  by  the 
cashier  of  the  bank  individually,  that  the  payee 
credited  the  bank  with  the  amount  of  the  note, 
and  the  bank  in  turn  credited  the  cashier. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  2400 ;   Dec.  Dig.  <S=»574.] 

3.  Evidence  <$=3i591  —  Weight  and  Sufti- 
ciBNCT— Testimony  of  Party's  Witnesses. 

Plaintiff  ia  not  bound  by  all  the  state- 
ments of  his  own  witnesses,  where  there  is  evi- 
dence to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §§  2440-2443 ;  Dec.  Dig.  <8=>591.] 

Appeal  from  Circuit  Court,  Butler  County ; 
3.  P.  Foard,  Judge. 

Actl<Mi  by  W.  S.  Tevault  against  the  Citi- 
zens' State  Bank.  Prom  a  Judgment  for  de- 
fendant, plaintiff  appeals.     Affirmed. 

I*  O.  Nieder,  of  Mansfield,  and  J.  W.  Mc- 
Clellan,  of  Eminence,  for  appellant.  S.  A. 
Cunningham,  of  Eminence,  and  L.  R.  Thoma- 
Bon,  of  Poplar  Bluff,  for  respondent. 


STUROI8,  J.  Plaintiff  appeals  from  a  di- 
rected verdict  In  defendant's  favor.  The  de- 
fendant offered  no  evidence,  as  the  court 
held  tbat  the  plaintiff's  evidence  concIoslTe- 
ly  showed  that  he  was  not  entitled  to  recover. 

Plaintiff  alleges  tbat  he  signed,  as  accom- 
modation maker,  a  note  for  $2,000  executed 
by  the  Birch  Tree  State  Bank,  by  B.  T.  Pate, 
its  cashier.  In  favor  of  the  Shannon  County 
Bank,  which  note  he  was  afterwards  com- 
pelled to  pay;  tbat  said  Birch  Tree  State 
Bank  received  the  proceeds  of  midx  loan; 
that  thereby  the  Birch  Tree  State  Bank  be- 
came Indebted  to  him  in  the  amount  so  paid 
for  It;  and  afterwards  the  defendant,  the 
Citizens'  State  Bank,  took  over  all  the  as- 
sets and  assumed  all  the  liabilities  of  the 
Birch  Tree  State  Bank.  We  will  grant  that, 
had  this  state  of  facts  been  proven,  the  plain- 
tiff would  be  entitled  to  recover,  and  If 
plaintiff's  evidence  makes  audi  faets  issnable, 
the  case  should  have  gone  to  the  Jury ;  for 
we  may  also  agree  with  plaintiff  that  the 
cashier  of  a  bank  has  power  to  borrow 
money  for  his  bank,  and  that  a  binding  ob- 
ligation to  pay  the  same  arlaes  where  the 
contracting  bank  receives  the  proceeds  of 
the  loan.  Hill  v.  Bank  of  Seneca,  87  Mo. 
Aj>p.  590;  Bank  v.  Lyons,  220  Mo.  638,  U9 
S.  W.  540;  Third  National  Bank  v.  Bank, 
244  Mo.  554,  149  S.  W.  495. 

[1]  The  difficulty  here  Is,  as  held  by  the 
trial  court,  that  plaintiff's  evidence  does  not 
sustain  the  allegatlws  of  his  petition.  No 
note  was  produced  In  evidence,  and  the  oral 
evidence  shows  that  the  note  plaintiff  signed 
was  not  executed  by  the  Birch  'Tree  State 
Bank,  b^  its  cashlw,  but  by  Pate  as  bis  in- 
dividual nota  There  i»  an  allegaticm  that 
the  Birch  Tree  State  Bank  needed  the  money 
and  used  it  for  the  purpose  of  making  set- 
tlement with  another  bapk,  which  had  been 
made  county  depository  In  its  stead;  but 
there  is  no  proof  of  thia  fact  On  the  con- 
trary, plaintiff  put  on  the  witness  stand  the 
cashiers  of  both  the  lending  and  the  alleged 
borrowing  banks,  and  showed  by  them  and 
the  records  of  the  respective  banks  that  Pate 
individually  got  the  benefit  of  this  loan.  X^e 
cashier  of  the  loaning  bank  testified  positive- 
ly, as  plaintiff's  witness  and  on  direct  ex- 
amination. If  that  Is  material,  that  the  loan 
was  to  Pate  individually  and  not  to  his  bank. 

The  records  of  both  banks  show  tbat  the 
proceeds  of  the  loan  were  transferred  to 
Pate  in  this  manner:  The  Blrdi  Tree  State 
Bank,  of  which  Pate  was  cashier,  had  an  ac- 
count with  the  lending  bank.  At  the  re- 
quest of  both  Pate  and  the  plaintiff,  the  lend- 
ing bank  credited  the  account  of  the  Birch 
Tree  State  Bank  with  the  amount  of  this 
loan,  and  at  the  same  time  the  Birdi  Tree 
State  Bank  credited  Pate's  individual  ac- 
count with  a  like  sum.  The  funds  of  the 
Birch  Tree  State  Bank  on  deposit  with  the 
loaning    bank     were     thus    Increased     this 
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amount,  and  Its  funds  at  hoioe  decreased  a 
like  amotmt  by  giving  Pate's  private  acooont 
credit  for  a  like  amount,'  thereby  Increasing 
Pate's  account  by  the  same  amount.  This 
was,  as  stated  by  the  witness,  a  mere  trans- 
fer of  funds ;  but  most  business  transactions 
are  conducted  In  that  way,  Instead  of  by  the 
exchange  of  cash.  The  result  Is  no  dif- 
ferent than  If  the  loaning  bank  had  given 
Pate  some  kind  of  exchange  and  he  had  then 
deposited  such  exchange  In  his  own  bank  and 
received  therefor  credit  to  his  personal  ac- 
count. Nor  Is  it  different  than  if  Pate  had 
received  the  cash  and  deposited  the  same 
in  bis  own  bank  to  his  x>erBonal  credit.  It 
was  also  shown  that,  at  the  time  of  making 
this  loan  and  transferring  the  funds  in  the 
manner  stated.  Pate's  private  account  at  bis 
own  bank  was  overdrawn,  and  sncb  over- 
draft was  thus  taken  up  and  the  balance 
placed  to  his  credit  and  used  by  him  later, 
naintlfl  lays  much  stress  on  the  fact  that 
the  loaning  bank  placed  the  proceeds  of  this 
loan  to  the  credit  of  the  Birch  Tree  State 
Bank  as  showing  that  it  got  the  proceeds  of 
this  loan  and  not  Pate;  but  when  plaintiff 
further  showed  that  the  Birch  Tree  State 
Bank  at  the  same  time  and  as  part  of  the 
same  transaction  gave  Pate's  individual  ac- 
count credit  for  a  like  amount.  It  is  con- 
clusively shown  that  Pate  and  not  the  Birch 
Tree  State  Bank  got  the  proceeds  of  the 
loan. 

[2, 3]  The  plaintiff's  statement  that  he 
signed  the  note  for  the  Birch  Tree  State 
Bank  is  not  supported  by  the  note  Itself,  and 
Is  a  mere  conclusion,  which  must  yield  to  the 
real  facts.  It  Is  true  that  he  Is  not  bound 
by  all  the  statements  of  his  own  vritnesses, 
where  there  is  evidence  to  the  contrary.  He 
insists  that  the  Jury  had  a  right  to  believe 
the  evidence  so  far  as  it  shows  that  the  pro- 
ceeds of  this  loan  were  placed  to  the  credit  of 
the  Birch  Tree  State  Bank,  and  disbelieve 
the  balance  of  the  evidence;  but  this  balance 
of  the  evidence  is  in  no  way  contradicted,  but 
is  shown  by  disinterested  witnesses  produced 
by  plaintiff  and  by  the  records  of  the  two 
banks.  Plaintiff's  evidence  destroys  his  own 
case. 

It  follows  that  the  Judgment  is  affirmed. 

ROBERTSON,  P,  i^  and  FARRINGTON, 
1.,  concur. 


FLOWBBREB   v.   THORNBBRRY. 

(No.   14095.) 

(St  Ijouis  C!ourt  of  Appeals.     Missouri.     Feb. 

8,  1916.) 

1.  Appkai.  and  Erbob  «=»1002— Review  — 
QucsnoRS  OF  Pact  —  C!owflictino  Evt- 
Dnfoc 

Where   the    evidence    was   conflicting,   tlie 

verdict  concludes  the  conit  on  appeal  if  the  jury 

were  properly  instructed. 
[Ed,  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent.  Dig.  H  3935-3937 ;   Dec.  Dig.  «s» 

1002.] 


2.  AinvAM  «=>52  ~  lit jdkixs  to  AiroiAi.8 
— Cask  Requibeo, 

The  driver  of  an  automobile  had  a  right  to 
assume  that  a  hound  would  exercise  the  ordi- 
nary instincts  of  such  animals  and  keep  itself 
out  of  danger  of  collision,  and,  if  at  the  moment 
immediately  prior  to  the  collision  tSii  hound 
was  off  the  traveled  part  of  the  highway  and 
out  of  the  line  of  travel  of  the  automobile,  the 
driver  could  assume  that  it  wonld  remain  at 
such  distance  unless  there  was  something  in  the 
circumstances  rebutting  such  presumption. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  §|  173-174;   Dec.  Dig.  «=»52.1 

3.  AinHAi.s  i8=>52  —  IirjUBixs  to  Aniuals 
—Cake  Rsquibed. 

Where  a  hound  was  traveling  along  the 
road  in  front  of  an  automobile  approaching  it, 
the  driver  could  assume  that  the  dog  would 
get  out  of  the  way,  and  was  not  bound  to  an- 
tldpate  dan^  for  the  dog,  nor  to  be  on  the 
lookout  for  its  safety,  unless  he  discovered  its 
peril  In  time  to  have  averted  the  collision  by 
such  care  as  an  ordinarily  prndent  person  would 
exercise  under  the  same  cireunutancea 

(Ed.  Note.— For  other  cases,  see  Animals, 
Cent.  Dig.  |{  172-174;   Doc.  Dig.  «=»62.1 

4.  HioHWATs  «=»177— Use  tob  Tbavki/— Rats 
OF  Spickd. 

Acts  1911,  p.  827,  providing  that  the  speed 
of  an  automobile  in  excess  of  25  miles  an  hour 
for  a  distance  of  oce-haU  a  mile  shall  be  pre- 
sumptive evidence  of  driving  at  a  speed  which 
is  not  careful  and  prudent,  does  not  apply  where 
there  is  no  evidence  that  the  speed  of  25  miles 
an  hour  had  been  maintained  for  a  distance  of 
one-half  a  mUe. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  8  466;  Dec.  Dig.  «=»177.] 

5.  Animals  «=»2— Hiqhwats  «=»177  —  Lia- 
bilities FOB  IirxDBiES— Gabx  Rbquibed  — 
"Pwmjar," 

In  an  action  for  killing  a  hoond  by  colli- 
sion with  an  automobile,  where  it  was  not 
shown  that  the  automobile  maintained  a  speed 
of  25  miles  an  hour  for  half  a  mile,  the  question 
remains  whether  the  machihe  was  driven  in  a 
careful  and  prudent  manner  and  at  a  speed  so 
as  not  to  endanger  property  of  another;  dogs 
being  considered  "property." 

[Ed.  Note. — For  other  cases,  see  Animals, 
Cent  Dig.  M  1-4;  Dec.  Dig.  «e»2;  Highways, 
Cent  Dig.  §  466;    Dec  Dig.  <S=>177. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Property.] 

Appeal  from  Clreuit  Court,  Balls  County; 
Wm.  T.  Ragland,  Judge. 
"Not  to  be  ofiBclally  published." 
Action    by    Paul    W.    Flowerree    against 
Wade  Thomberry.    From  a  Judgment  for  de- 
fendant plaintiff  appeals.    Affirmed. 

Hays  &  Heather,  of  Hannibal,  B.  L.  Cor- 
wine,  of  Frankford,  and  Bby  ft  Htilse,  of  New 
lionden,  for  appellant  B.  L.  Alford,  of 
Perry,  and  J.  O.  Allison,  of  New  London,  tor 
reeiwndait 

RBTNOLDS,  P.  J.  Action  in  damages  for 
the  negligent  killing  of  a  fox  hound,  said  to 
be  of  the  value  of  from  $100  to  $150,  she  be- 
ing between  8  and  4  years  old,  well  trained, 
very  fast,  of  keen  scent  and  high  degree,  sub- 
ject to  legiatitition,  and. named  "Up."  Plain- 
tiff, here  appellant  a  blind  man,  had  been 
coursing  In  the  early  morning  of  a  July  day 
and  with  two  companions,  riding  In  a  buggy, 


S=>For  other  cases  see  same  topic  and  KEY-NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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was  traTeltng  east  along  a  hl^^way  toward 
bis  bome.  About  9  o'clock  In  tbe  morning  of 
tbe  day  they  beard  an  antomobile  sound  Its 
born  about  a  quarter  of  a  mile  back  of  tbem 
and  saw  It  coming  east  along  the  same  road. 
There  were  eight  hounds  In  the  pack,  four 
of  them  tied  to  tbe  rear  of  the  buggy,  four 
of  tbem,  Including  "Lip"  running  loose. 
When  the  automobile  was  beard  approaching, 
the  driver  of  tbe  buggy  drove  it  to  the  south 
side  of  the  road,  clear  of  tbe  south  track  of 
tbe  road.  "Lip"  was  then,  according  to  the 
evidence  for  plaintiff,  running  alongside  of 
tbe  buggy  and  had  reached  even  with  tbe 
borse  and  apparently  was  attempting  to 
cross  in  front  of  it  when  she  was  run  over. 
According  to  defendant's  testimony  "Lip" 
and  the  three  other  loose  dogs  were  on  the 
north  side  of  tbe  road  and  when  the  automo- 
bile was  heard  the  four  of  them  attempted  to 
cross  tbe  road  ahead  of  tbe  buggy;  two  of 
tbem  got  across,  but  "Lip"  was  struck  and 
run  over  by  tbe  front  and  rear  wheels  of 
tbe  machine,  she  then  b^ng  about  '50  feet  In 
front  of  tbe  buggy.  PlaintlfTs  evidence  was 
to  the  effect  that  the  bom  of  tbe  machine 
was  sounded  only  once  and  when  the  ma- 
chine was  about  a  quarter  of  a  mile  back  of 
the  buggy,  bat  tbe  people  in  the  buggy  knew 
the  machine  was  coming  toward  them,  In- 
tending to  pass,  and  so  drove  to  one  side,  and 
that  it  passed  tbem  at  a  speed  of  from  25  to 
30  miles  an  hour.  The  evidence  of  defendant 
was  to  tbe  effect  that  the  horn  of  the  ma- 
chine was  sounded  several  times  as  It  ap- 
proached the  buggy  and  that  as  it  passed  It 
was  going  at  from  4  to  7  miles  an  hour — ^not 
to  exceed  six,  said  defendant  himself. 

The  occupants  of  the  buggy  heard  the 
hound  yelp  as  tbe  wheels  of  the  machine  ran 
over  her,  but  did  not  know  she  was  seriously 
hurt  until  some  little  time  afterwards,  when 
looking  for  her,  they  missed  her,  and  going 
back  the  road  found  her  lying  by  a  p<M)l  of 
water.  Picking  her  up  and  placing  her  in 
the  buggy  they  carried  her  home,  where  she 
died  aboat  two  hours  after  being  run  over. 
The  occupants  of  the  car  testified  that  they 
did  not  know  that  tbe  dog  had  been  hurt, 
and  defendant  testified  that  tbe  first  be 
heard  of  It  was  when  be  was  served  with 
process  in  this  action. 

The  charge,  as  set  out  in  the  first  count 
of  the  petition  Is,  that  defendant  "Impru- 
dently, carelessly,  recklessly  and  negligent- 
ly" ran  his  automobile  "into,  upon  and 
across"  tbe  dog,  thereby  injuring  her  so  that 
Bbe  died.  The  charge  in  tbe  second  count 
la  that  the  act  was  done  "wantonly,  willfully, 
malioiously  and  Intentionally." 

Tbe  answer  was  a  general  denial. 

At  tbe  close  of  the  evidence  the  court  at 
tbe  instance  of  plaintiff  submitted  both 
counts  to  tbe  Jury,  at  the  instance  of  defend- 
ant, among  other  instructions,  giving  those 
numbered  7  and  8,  on  which  error  is  assign- 
ed.   As  the  giving  of  these  two  Instrnctlons 


and  tbe  actlom  of  the  court  in  overruUng 

plaintiff's  motion  for  a  new  trial  are  tbe 
only  errors  assigned,  we  set  the  instructlous 
out,  as  follows: 

"7.  The  court  instructs  the  jury  that  the  de- 
fendant had  a  right  to  assume  that  the  bound 
in  question  would  exercise  the  ordinarv  in- 
Btincta  of  such  animela  and  woidd  keep  itself  out 
of  danger  of  colluion  with  his  automobile  and 
if  the  jur^  believe  from  the  evidence  that  at  tbe 
moment  immediately  prior  to  the  collision  the 
hound  was  off  the  traveled  part  of  the  high- 
way and  out  of  the  line  of  travel  of  said  auto- 
mobile and  away  from  danger  of  collisiob  then 
defendant  had  the  right  to  assume  that  tbe 
hound  would  remain  at  such  distance  unless 
there  was  something  in  the  circumstances  cal- 
culated to  rebut  such  presumption. 

"8.  The  court  instructs  the  jury  that  if  you 
believe  from  the  evidence  that  the  bound  dog 
in  question  was  traveling  along  the  road  in 
front  of  the  defendant's  automobile  as  said  au- 
tomobile approached  .  said  dog,  the  defendsiat 
had  a  right  to  believe  and  assume  that  the  dog. 
by  reason  of  its  peculiar  instincts  and  ability 
to  take  care  of  itself  and  get  out  of  dani^er 
would  get  out  ot  the  way,  and  that  the  defead- 
ant  was  not  bound  to  anticipate  danger  for  the 
dog  nor  to  be  on  the  lookout  for  his  safety,  un- 
less the  jury  believe  that  the  defendant  dis- 
covered the  peril  of  the  hound  in  time  to  have 
averted  the  coUiBion  hy  the  exercise  of  such 
care  as  an  ordinarily  prudent  person  would  ex- 
ercise under  the  same  or  similar  circumstances." 

From  a  verdict  for  defendant,  plaintiff  baa 
duly  appealed. 

[1-3]  It  sufflcioitly  appears  from  our  state- 
ment of  the  evidence,  that  It  was  conflicting, 
so  that  tbe  verdict  of  the  jury  concludes  iis, 
if  tbe  Jury  was-  properly  instructed.  We 
think  it  was,  being  unable,  as  we  are,  to 
agree  with  learned  counsel  for  appellant 
that  instructions  7  and  8  are  contradictory 
or  wrong. 

[4]  Those  counsel  refer  us  to  tbe  proviso 
of  section  9  of  tbe  Act  of  the  General  As- 
sembly, approved  March  9th,  19U  (Session 
Acts  1911,  p.  327).    That  proviso  reads: 

"Provided,  that  a  rate  of  speed  in  excess  of 
tWenty-five  miles  an  hour  for  a  distance  of  one- 
half  of  a  mile  shall  be  presumptive  evidence  of 
driving  at  a  rate  of  speed  which  is  not  careful 
and  prudent" 

There  is  no  evidence  whatever  in  this 
case  that  tbe  rate  of  speed  of  25  miles  an 
hour  bad  been  maintained  "for  a  distance  of 
one-half  of  a  mile."  So  that  proviso  is  out 
of  tbe  caae. 

[5]  The  question  then  remains  whether  re- 
spondent) who  was  operating  bis  machine  at 
the  time  along  a  public  highway,  as  this 
was,  was  driving  that  machine  "in  a  careful 
and  prudent  manner  and  at  a  rate  of  speed 
so  as  not  to  endanger  tbe  property  of  an- 
other or  the  life  or  limb  of  any  person." 

That  dogs  are  property  is  a  well-rect^nlz- 
ed  rule  In  our  state.  As  said  by  our  court 
in  Klein  v.  St  Louis  Transit  Ca,  117  Mo. 
App.  691,  loc.  cit  697,  93  S.  W.  281,  283: 

"Dogs,  when  at  large  are  always  on  the  watch 
for  their  own  safety.  They  are  quick  in  motion, 
active  and  swift,  and  so  alert  that  they  ordi- 
narily avoid  contact  with  running  trains  and 
oars,  hence,  there  is  no  reason  to  apprehend  that 
a  dog,  seen  at  some  distance,  on  a  railroad  track 
in  front  of  a  car  would  remain  on  it  and  be 
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run  over,  and  unless  there  is  something  abont 
the  dog's  actions  and  movements,  or  bis  inae- 
tion,  to  indicate  t»  the  motorman  that  he  is 
either  unable  to  get  off  the  track  or  oblivions 
to  the  approach  or  the  car,  the  motorman  is  nn- 
der  no  duty  to  stop  the  car  to  avoid  injuring 
him.  On  the  other  hand,  if  the  motorman  has 
good  reason  to  believe  that  the  dog  will  not  or 
cannot,  for  an;  reason,  get  off  the  track  in  tame 
to  aTOid  being  run  over,  he  is  under  the  duty  to 
use  ordinar}'  care  to  frighten  the  dog  off,  or 
check  or  stop  the  car  to  avoid  hurting  him." 

Ttiat  was  said  In  a  case  where  the  dog 
was  ran  over  by  a  street  car.  We  think  It 
applicable  here. 

In  eonnectloi^  with  the  Instrnctiona  given  at 
the  Instance  of  ai^eilant,  these' lostnictlons 
7  and  8  given  at  the  Instance  of  respondent, 
correctly  put  the  case  to  th«i  Jury. 

We  might  indulge  In  expressions  of  opin- 
ion C(Micemlng  dogs  in  general  and  the  su- 
perior excell«ice  of  "Up,"  as  affectionately 
testiiled  to  by  her  owner.    But  we  jefraln. 

We  think  there  was  substantial  evidence 
of  due  care  on  the  part  of  respondent ;  no 
evidence  whatever  of  recklessness ;  none  of 
wantonness,  while  there  was  evidence  that 
"Up"  miscalculated  and  so  brought  about 
ber  own  untimely  taking  off. 

Tbe  Judgment  of  the  circuit  court  la  af- 
Armed. 

NOBaX)NI  and  ALLEN,  JJ.,  concur. 


BL  PASO  MTLLING  CO.  v.  DAVIS. 
(No.  1002.) 

(Springfield    Court   of   Appeals.      Missouri. 

Feb.  16,  1016.     Rehearing  Denied 

March  U.  1»16.) 

L  Contracts  <S=>346  —  PutAnino  Expbess 

Corv  TRACT— Recovebt. 

Where  a  plaintiff  founds  his  petition  sole- 
ly upon  an  express  contract,  he  cannot  recov- 
er on  a  quantum  meruit,  nor  at  all,  unless  he 
shows  a  substantial  performance  of  the  ex- 
press contract 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  II  1714,  171&-1751;  Dec.  Dig.  «e» 
346.] 

2.  SAIA8  •s>17A  —  AooKPTATtca  —  En«01^• 
Bksaok  ov  Wabkanzt. 

A  barer  by  expiceas  contract  of  5.000  onion 
crates,  who  kept  and  used  3,500  of  them  in 
marketing  his  onions,  when  sued  by  the  seller 
for  the  price  amid  not  defend  on  the  ground 
that  the  crates  were  too  small  and  defective; 
his  only  remedy  being  to  counterclaim  on  any 
broken  warrantjes,  thus  reducing  the  seller's  re- 
covpjy  on  the  express  Contract. 

fEd.  Note.— For  other  cases,  see  Sales:  Cent 
Dip.  H  456-468;   Dec.  Dig.  «=»17ft] 

3.  Sales    <»426   —   Revedixb   or   Btttsk-- 
Bbbacr  or  Wabbahtt. 

Where  the  buyer  of  ooioB  crates  by  express 

contract  pays  the  seller  in  ruU  on  their  receipt, 
his  cause  or  action,  if  the  crates  are  too  small 
and  defective,  is  a  suit  on  the  covenant  of  war- 
ranty that  they  should  be  up  to  a  certain  8t«nd> 
ard.  or  a  tender  back  of  the  property  within  rear 
sonable  time  and  suit  for  tbe  purchase  money  by 
reason  of  the  breach  of  warranty. 

fKd.  Note.— For  other  cases,  see  Sales!  Cent 
Dig.  n  1207,  1208;   Dec.  Dig.  «=3425.] 


Appeal  from  Circuit  Court,  Lawrence 
County ;  Garr  McNatt,  Judge. 

Suit  by  tbe  BI  Paso  Milling  CJompany 
against  Ernest  B.  Davis.  From  a  judgment 
for  defendant,  plaintiff  appeals.  Reversed, 
and  cause  remanded. 

I.  V,  McPberson  and  J.  A.  Potter,  both 
oit  Aurora,  for  appellant.  McNatt  &  McNatt, 
of  Aurora,  for  respondent 

FARRINGTON,  J,  From  a  judgment  en- 
tered in  favor  of  tbe  defendant  In  fbe  cir- 
cuit court,  the  plaintiff  appeals.  The  suit 
was  brought  for  a:  balaiMe  alleged  to  be  due 
oa  the  purchase  price  of  some  onion  crates 
sold  by  plaintiff  to  defendant  Tbe  cause  of 
action  is  based  upon  an  express  contract 
Tbe  petition  alleges  that  plaintiff  sold  and 
delivered  to  defendant  a  carload  of  oulon 
crates,  5,000  in  number,  at  and  for  thie  sum 
and  price  of  1725,  which  sum  and  price  de- 
fendant then  and  there  agreed  to  pay.  De- 
fendant made  several  cash  payments  and  re- 
turned 1,500  crates  to  the  plaintiff,  and  plain- 
tiff gave  defendant  credit  for  those  returned 
at  the  rate  of  14^  cents  per  crate,  rnie 
total  amount  of  credits,  according  to  the 
statement  filed  with  the  petition,  lacks  |207.- 
83  of  paying  the  full  ccmtract  price  for  tbe 
crates  delivered  to  and  used  by  the  defend- 
ant, and  It  is  for  this  balance  that  the  plaln- 
tlfl  prays  judgment 

'  The  defendant  'answered  by  a  general  de- 
nial, and  set  up  a  counterclaim  averring  that 
be  bought  the  crates  as  alleged  In  the  peti- 
tion ;  that  they  were  to  be  standard  both  In 
material  and  construction  and  to  "hold  a 
bnshel  of  onions  when  properly  xMicked,  and 
that .  plaintiff  failed  to  furnish  a  standard 
crate  either  in  material,  eonstmetloD,  ov  siae, 
but,  on  the  contrary,  famished  tbe  defendant 
a  orate  that  was  unsubstantial,  of  inferior 
material,  and  of  unreasMiably  small  size,  and 
would  and  did  fbll  short  of  holding  a  bushel 
of  onions  by  ten  pounda;  that  wben  the 
crates  were  received  by  defendant  it  -was  too 
late  fbr  blm  to  get  other  crates,  and  that  he 
did  not  dlBOOver  the  fact  of  the  Bmallness  of 
tbe  crates  until  bis  rtop  at  onions  had  been 
packed  and  shipped  to  the  market ;  that  It 
was  necessary  to  have  some  of  the  orates 
reeodstmcted  which  were  broken;  that,  ow- 
ing to  tbe  underslze  of  the  crates,  bis  on- 
ions were  unsalable  on  the  market  to  the  exi- 
tent  that  he  was  required  to  accept  a  much 
less  sum  than  he  would  have  been  required 
to  accept  for  his  onions  bad  tbe  orates  been 
of  tbe  proper  and  standard  shse.  The  coun- 
terclaim prayed  Judgment  foil  ^500.  The 
plaintiff  replied  by  specifically  denying  the 
allegations  contained  In  defendant's  counter- 
claim. 

Plaintiff  Introduced  a  wltnees  wiio  swore 
that  defendant  had  stated  that  the  number 
charged  and  the  crates  mentioned  In  the 
statement  attached  to  tbe  petition  were  re- 
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celved,  and  tbat  be  had  used  them,  with 
the  exception  of  the  onea  be  had  returned, 
and  that  he  was  entitled  to  a  credit  of  1,600 
Instead  of  1,475  crates  returned.  Plaintiff 
offered  In  evidence  Exhibit  A,  a  statement 
showing  a  balance  of  (267.83,  and  with  this 
rested. 

Defendant's  testimony  tended  to  show 
that  be  purchased  the  crates  from  one  of 
plaintiff's  agents  who  exhibited  to  him  a 
crate  and  represented  that  tbe  crates  which 
would  be  furnished  under  the  contract  woold 
be  similar  to  the  sample,  and  tbat  they  would 
hold  a  bushed  of  onions  and  be  of  standard 
size,  that  when  the  crates  came  he  found 
that  some  were  damaged,  which  required 
that  slats  be  nailed  on  them,  the  slats  being 
furnished  to  defendant  by  plaintiff,  and 
that  to  reconstruct  the  broken  crates  re- 
quired him  to  exiiend  $47.  He  farther  testi- 
fied that  he  did  not  know  that  tbe  crates 
which  he  nsed  were  underslze  at  the  time  be 
used  tbem,  but  discovered  the  same  after  the 
onions  had  been  shipped  and  marketed  and 
sold.  He  then  measured  some  25  of  tbe 
crates  which  he  bad  on  band  unused  and 
which  were  returned  to  tbe  plaintiff  and 
credited  on  defendant's  account,  and  he  says 
that  these  25  crates  all  run  short  of  a 
bushel  of  onions  or  the  required  number  of 
pounds  that  a  regular  and  standard  slse 
crate  would  hold.  The  court  permitted  cer- 
tain testimony  to  be  introduced  on  his  claim 
for  damages  occasioned  by  tbe  onions  not 
selling  as  well  in  underslze  crates,  but  this 
element  of  damage  was  withdrawn  from  the 
Jury  by  an  instruction  which  was  given 
limiting  tbe  amount  of  the  recovery  of  tbe 
defendant  on  his  counterdaim  to  947,  tbe 
amount  shown  to  have  been  expended  by  him 
In  nailing  and  reconstructing  the  broken 
crates.  Any  error,  tberefcve.  In  tbe  admis- 
sion of  this  testimony  for  tbe  purpose  of 
proving  tbe  damages  alleged  in  the  counter- 
claim is  in  no  way  prejudicial  to  the  plaln- 
tifTs  rights. 

The  court  refused  a  peremptory  instruction 
for  the  plaintiff  directing  tbe  Jury  to  find 
for  the  plaintiff,  and  refused  to  give  an  in- 
struction asked  by  tbe  plaintiff  tbat  defend- 
ant could  not  recover  on  his  counterclaim, 
Tbe  court  did  instruct  that,  if  the  Jury  found 
for  defendant  on  his  counterclaim,  they  could 
not  find  for  a  sum  in  excess  of  $47,  the 
amount  expended  In  repairing  the  crates,  and 
instructed,  at  plaintiff's  request,  that  they 
could  allow  nothing  to  defendant  on  bis 
connterclaim  by  reason  of  the  crates  holding 
less  than  a  bushel  or  67  pounds.  Over  the 
objection  of  tbe  plaintiff  tbe  court  at  tbe  in- 
stance of  tbe  defendant  gave  the  following 
instruction: 

"A-1.  T%e  court  instructs  the  jury  that,  if 
yon  believe  from  the  evidence  in  this  case  that 
as  a  part  of  the  terms  of  the  contract  of  sale  of 
the  crates  mentioned  in  evidence  tbat  plaintiff 
agreed  by  its  agent  that  said  crates  would  be 
of  standard  tize,  holding  a  bushel  of  onions,  and 


would  be  made  of  material  as  good  or  better 
than  what  is  known  as  the  Cummer  cratc^  thmt 
said  crates  w.ere  either  not  of  standard  size 
and  holding  a  bushel  of  onions,  or  were  not  made 
out  of  material  as  good  or  better  than  the  Cum- 
mer crate,  then  your  verdict  in  this  case  should 
be  for  defendant  on  plaintiff's  cause  of  actioa." 

A  further  instruction  directed  the  Jury  that. 
U  they  found  that  tbe  crates  were  nndersixe 
and  Iblled  to  comply  with  the  terms  of  the 
contract,  and  tbat  defendant  was  damaged 
thereby,  they  might  allow  defendant  on  his 
counterclaim  a  sum  not  exceeding  $47. 

Tbe  contest  oq  this  appeal  centers  abont  the 
giving  of  Instruction  A-1,  which.  In  abort, 
told  the  Jury  that,  if  the  plaintiff  tailed  to 
establish  by  tbe  evidence  tbat  It  had  fxtmisb- 
ed  the  kind  of  crate  it  had  contracted  to 
furnish,  then  the  verdict  must  be  for  tbe  de- 
fendant oa  plaintiff's  cause  of  action.  The 
Jury  returned  the  following  verdict : 

"We,  the  jury,  find  the  Issaea  for  the  defend- 
ant on  plaintiff's  cause  of  action." 

There  was  no  finding  on  defendant's  coun- 
terclaim. 

[1]  To  uphold  the  Judgment  the  defendant 
Insists  that  plaintiff's  peremptory  instmctlon 
was  properly  refused,  that  instruction  A-1 
above  set  out  was  prc^erly  given,  and  that, 
as  there  was  evidence  from  which  tbe  Jur; 
could  find  that  tbe  crates  furnished  were  not 
of  tbe  construction  and  size  specified  in  tbe 
contract,  tbe  finding  and  Judgment  for  de- 
fendant cannot  now  be  disturbed.  The  prin- 
ciple of  law  relied  on  Is  that,  where  a  partr 
sues,  founding  bis  petition  solely  upon  an  ex- 
press contract,  there  can  be  no  recovery  on 
the  quantum  meruit,  nor,  in  fact,  any  recov- 
ery at  all  on  such  a  petition,  unless  lie  has 
established  the  fact  that  he  has  substantially 
performed  the  terms  and  conditions  and  re- 
quirements of  bis  contract  The  cases  dted 
by  defendant  In  his  brief,  such  as  Halpin  t. 
Manny,  33  Mo.  App.  388,  Eyerman  v.  Ceme- 
tery Ass'n,  61  Mo.  4S9,  and  West  v.  Freeman. 
76  Mo.  App.  96,  and  others,  clearly  sustain 
this  view  of  the  law. 

[2]  It  therefore  becomes  important  to  as- 
certain whether  under  the  facts  of  this  case 
It  remained  an  open  question  for  tbe  Jury  to 
determine  whether  or  not  plaintiff  fully  per- 
formed Its  contract  Jf  It  Is  a  question  oT 
fact,  then  clearly  it  was  ptopei  to  give  in- 
stmctlcm  A-1.  If,  on  tbe  otber  band,  tlw 
admitted  facts  show  a  complete  performance 
on  plalntlfTs  part.  Instruction  A-1  was  er- 
roneous, and  plaintiff's  refused  peremptory 
instruction  directing  the  Jury  to  find  for 
plaintiff  for  the  balance  due  on  the  purchase 
price  should  have  been  given,  followed,  of 
course,  by  proper  instructions  on  defendant's 
counterclaim  for  the  breach  of  warranty. 

Defendant's  counterclaim  and  evidence  con- 
clusively show  tbat  be  entered  Into  the  ex-    j 
press  contract  set  up  In  plalntlfTs  petition,     I 
and  that  under  that  contract  there  was  de-     1 
Uvered  by  plaintiff  and  accepted  by  him  tbe 
6,000  crates,  and  that  he  kept  and  used  3,500 
<rf  the  orates  in  marti;etlng  his  Miions.    Hbt- 
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Ids  aecq>ted  and  nsed  tbe  crates  tendered 
him  under  the  contract,  can  he  now  take 
the  position  that  plaintiff  did  ifot  perform  the 
contract  of  sale?  We  think  not,  and  feel 
sapported  In  oor  view  of  the  case  on  reason 
and  justice  as  ■weU  as  tbe  express  mUngs  on 
the  qaestlon  by  onr  Sapreme  Ciourt  and 
Ckmrts  of  Appeals. 

The  question,  again  stated,  Is ;  Bo  the  facts 
of  this  case  conduslrely  show  that  plalntlft 
performed  Its  contract?  Or,  putting  It  an- 
other way:  Has  not  the  defendant  by  his 
acts  and  conduct  estopped  himself  from  de- 
fending on  the  ground  of  nonperformance  of 
tbe  contract? 

It  Is  bdid  la  this  state  in  tbe  Teiy  early 
case  of  Yeats  r.  Ballentlne,  66  Mo.  630,  that 
where  work  and  labor  and  materials  have 
been  expended  In  tbe  production  of  an  article 
not  connected  In  any  way  with  property  be- 
longing to  the  party  at  whose  instance  tbe 
work  has  been  done,  tbe  latter  is  at  liberty 
to  accept  it  or  not,  and,  if  he  does  acc^t, 
such  acceptance  is  a  waiver  of  any  defense 
to  the  contract,  based  upon  any  defects  In 
its  performance.  See,  also,  Thompstm  &  Sow- 
ers T.  Allsman,  7  Mo.  530,  an  action  brought 
both  on  express  contract  and  on  the  quan- 
tum meruit,  wherein  the  court  finds  that.  If 
there  was  a  waiver  of  tbe  contract,  a  recovery 
could  be  bad  on  the  special  count  It'  Is 
said  in  Fairbanks,  Morse  &  Co.  v.  Mining 
&  Mfg.  Ca,  105  Mo.  App.  ipc.  dt.  663,  80  S 
W.  16: 

"The  objection  that  tbe  petition  does  not  al- 
lege that  plaintiff  delivered  to  defendant  scales 
of  the  best  grade,  darable  and  a  perfect  weigh- 
ing machine,  was  aided  by  the  allegation  of  the 
petition  that  defendant  received  and  accepted 
the  scales.  This  allegation  (that  defendant  re- 
ceived and  accepted  toe  scales)  carried  with  It 
the  implication  that  the  scales  were  of  the  kind 
and  quality  warranted,  as  proof  that  defend- 
ant did  receive  and  accept  the  scales  would  cast 
a  burden  upon  it  to  show  a  breach  of  the  war- 
ranty in  respect  to  the  kind  and  quality  of  the 
scales" — citing  Branson  v.  Turner,  77  Mo.  489, 
and  Calhoun  v.  Faule,  26  Mo.  App.  loc  dt  282. 

In  Calhonn  v.  Panle,  Just  referred  to,  a 
well-considered  case  dealing  with  the  ques- 
tion before  us,  it  is  held  that,  where  the  ven- 
dor offered  an  engine  to  tbe  vendee,  which 
the  latter  refused  to  accept,  such  vendor  must 
show  that  the  engine  he  offered  tbe  vendee 
met  the  warranty,  and  on  page  286  we  find 
the  following  declaration  of  the  law: 

"The  defendant  thwefore  had  the  right.  In  the 
state  of  the  law,  dtber  to  accept  the  engine,  pay 
for  it,  according  to  the  contract  and  then  sue 
the  plaintiffs  for  the  damages  which  he  had  sus- 
tateed  by  their  breach  of  warranty  (Martin  v. 
Maxwell,  18  Mo.  App.  176,  160),  or  to  rescind 
the  contract  and  return  the  engine,  within  a 
reasonable  tune." 

See,  also^  Bransnt  t.  Tomer,  77  Mo.  loc. 
dt  494. 

And  in  Berthold  v.  St  Louis  El.  Com.  Co., 
166  Mo.  loc.  dt  304,  66  &  W.  780,  we  find 
this  expression  of  the  court: 

"The  defendants,  having  rec^ved  and  accept- 
ed tiiese  poles  under  the  contract,  could  not, 
with  any  consistency,  insist  that  th^  were  not 


worth  the  contract  price,  and  that  th^  oould 
retain  them  without  paying  for  them." 

See,  also,  Armstrong,  Gilbert  &  Co.  v.  John- 
son Tobacco  Co.,  41  Mo.  App.  254;  Brown 
v.  Weldon,  99  Mo.  664,  13  S.  W.  342;  St 
Louis  Brewing  Ass'n  v.  McEnroe,  80  Mo.  App. 
429^  Excelsior  Stove  Mfg.  Co.  v.  Million,  174 
Mo.  App.  718,  161  S.  W.  298;  Heimann  v. 
Hatcher  Merc.  Co.,  106  Mo.  App.  loa  dt  440, 
80  ^.  W.  729;  Sionamon  v.  Moore,  161  Mo. 
App.  loc.  dt  177,  142  S.  W.  494 ;  2  Mechem 
on  Sales,  i  1395,  p.  1212,  where  this  language 
appears : 

"The  express  warranty  survives  acceptance^ 
and,  by  the  great  weight  of  authority,  gives  the 
buyer  a  remedy  notwithstanding  the  defects 
were  visible  or  open  to  discovery  at  the  time 
they  were  received.  The  buyer  may  reject  than, 
but  he  is  not  compelled  to  do  so;  he  may  re- 
tain them  and  rely  upon  tiie  warranty." 

We  may  therefore  deduce  the  rule  from 
the  foregoing  authorities  that,  where  a  ven- 
dor sells  chattels  under  an.  express  contract 
which  do  not  become  attached,  in  the  nature 
of  the  undertaking,  to  any  of  the. vendee's 
property,  and  the  vendee  accepts  them  and 
uses  them,  and  thereby  fails  to  resdnd  in  a 
reasonable  time  and  return,  then  in  a  suit 
by  the  vendor  brought  to  collect  the  contract 
price,  based  on  tbe  express  contract,  the  ven- 
dee will  not  be  beard  to  defend  on  a  failure 
to  perform  the  contract  The  vendee's  rem- 
edy under  such  circumstances  is  to  couater- 
claim  on  the  Independent  warranties,  and 
thereby  reduce,  If  he  can,  the  amount  of  the 
vendor's  recovery  on  the  contract. 

[3]  Suppose  defendant  bad  paid  the  i^aln- 
tiff-  in-  full  for  the  crates  on  receipt  of  tbe 
same,  then  defendant's  cause  of  action  would 
hare  been  a  suit  on  tbe  covenant  of  warranty, 
or  a  tender  back  of  tbe  property  within  a 
reasonable  time  and  a  suit  for  the  punshase 
money  by  reason  of  the  breach  of  warranty, 
and  this  because,  so  far  as  the  plaintiff  is  con- 
cerned, it  had  completed  and  perfbrmed  the 
contract  of  sale,  but  had  breadied  a  cove- 
nant of  warranty.  Wherein,  in  prlndple, 
does  Uiat  case  differ  from  the  one  nnder 
consideration?  The  contract  Is  completed  by 
the  plaintiff  in  the  one  case  as  mnch  as  in 
tbe  other.  Nothing  remains  to  be  done,  so 
far  as  f^e  sale  Is  concerned,  by  eitber  party, 
except  to  pay  the  purchase  price.  By  uxetftr 
ing  and  using  the  crates  the  defendant  has 
limited  his  remedy  to  an  action  on  the  war- 
ranty contained  tn  the  contract 

The  cases  cited  by  defendant  (respondent) 
are  clearly  distinguishable  or  Inapplicable  to 
this  case.  For  example,  we  find  that  in  the 
first  case  dted  in  respondent's  brief  (Holpin 
V.  Manny,  33  Mo.  App.  388),  the  article  fur- 
nlsbed  was  a  furnace  put  in  a  house,  and 
there  was  no  showing  of  an  acceptance;  in- 
deed, tbe  answer  avers  that  defendant  had 
given  notice  to  remove  it,  which  precludes 
the  Idea  of  defendant  accepting  and  keeping 
it  and  then  refusing  to  pa^  the  purchase  price. 
In  West  v.  Freeman,  76  Mo.  App.  96,  the  con- 
tract was  iCor  personal  services,  whl«h  for 
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many  reasons  falls  In  a  different  class  from 
chattels  delivered  under  a  contract  of  sale. 
The  defendant  could  not  return  to  plaintiff 
his  efforts  spent  In  her  behalf.  The  case  of 
Frltsch  Foundry  &  Machine  Co.  v.  Goodwin 
Mfg.  Co.,  100  Mo.  App.  414,  74  S.  W.  136, 
merely  holds  that,  when  machinery  which 
was  placed  on  defendant's  property  was  of 
value  to  defendant,  although  plaintiff  had  at- 
tempted to  recover  on  the  express  contract, 
and  fall^,  he  would  not  because  of  such 
failure  be  barred  in  a  suit  on  the  quantum 
meruit. 

The  question  in  our  case  is  not  whether  a 
plaintiff  may  base  his  petition  on  an  express 
contract  and  recover  on  the  quantum  meruit, 
but  Ather  whether,  under  the  facts  of  this 
case,  it  is  conclusively  shown  that,  so  far  as 
tills  defendant  is  concerned,  the  plaintiff  did 
fully  perform  its  express  contract ;  and,  that 
being  true,  a  recovery  based  on  the  expres.s 
contract  in  no  way  conflicts  with  the  rule  re- 
lied upon  by  the  respondent. 

The  judgment  Is  reversed,  and  the  cause  re- 
manded to  be  proceeded  with  in  the  circuit 
court  in  conformity  with  the  views  herein 
expressed. 

ROBEKTSON,  P.  X,  and  STUBGIS,  J.. 
caacur. 


ADDISON  V.  TALBOT.     (No.  1640.) 

(Springfield  Court  of  Appeals.    MissourL    Feb. 
15,  ISIB.     Rehearing  Denied 
March  11,  1916.) 
Saixs  «=a34i-AcTioW»— Rkcovebt. 

'  In  a  suit  to  recover  a  balance  due  for  a  fer- 
tiliser sold  defendant,  a  judgment  for  defendant, 
who  asserted  that  the  fertilizer  was  In  part  payr 
ment  of  a  wheat  crop,  held  correct 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  If  94a-«4e;    Dec.  Dig.  <S=3342.] 

Farrington,'  J.,  dissenting. 

Appeal  from  Circuit  Court,  Dent  County ; 
Lb  B.  Woodside,  Judge. 
.  Actl<Hi  by  George  D.  Addison  against  M. 
C.  Talbot,  begun  in  Justice  court  and  appeal- 
ed by  plaintiff  to  circuit  court.  From  a  Judg- 
ment there  for  defnidant,  plaiutur  appeals. 
Affirmed. 

F.  H.  Farris  and  J.  J.  Orltes,  both  of  Holla, 
and  Mc€re«  &  Bennett,  of  Salem,  for  appel- 
lant. Wm.  P.  Elmer  and  G.  C.  Dalton,  both 
of  Salem,  for  respondent. 

BOBBRTSON,  P.  3.  Plaintiff  appeals 
from  a  Judgment  in  favor  of  deljendant  bas- 
ed on  a  verdict  of  a,  Jury.  The  case  originat- 
ed in  a  Justice  of  the  peace  court,  where 
plaintiff  lost  and  appealed  to  the  circuit 
court  An  account  was  filed  with  the  Jus- 
tice of  the  peace,  showing  a  balance  due 
plaintiff  for  fertilizer  sold  defendant  in  Sep- 
tember and  October,  1914.  The  defendant  fil- 
ed a  written  answer  admitting  the  purchas- 
es of  the  fertilizer,  but  alleges  It  was  bought 


for  a  certain  piece  of  wheat  be  was  then 
sowing,  and  that  it  was  to  be  paid  for  by 
delivering  that  crop  of  wheat  afta:  it  was 
harvested  and  threshed  in  1915,  to  the  plain- 
tiff at  $1.60  per  bushel.  There  is  consider- 
able testimony  tending  to  pcove  tbls  allega- 
tion of  defendant's  answer.  The  <lef«idaiit 
also  alleged  In  his  answer,  and  offered  tes- 
timony tmdlng  to  prove,  that  he  sold  the 
entire  crop  to  plaintiff,  and  that  this  fer- 
tilizer was  a  part  payment  tberecm.  Upon 
this  theory  the  plaintiff  submitted  and  had 
given  an  Instruction  upon  which,  with  one 
in  behalf  of  defendant  along  the  same  line, 
the  verdict  is  based. 

The  appellant  devotes  constdefable  apace 
In  Ills  brief  to  a  discussion  of  the  snfflcieDc; 
of  the  so-called  countMcIalm  set  up  by  de- 
fendant, but  no  question  based  on  a  counter- 
claim was  submitted  to  or  passed  upon  hj 
the  Jury,  and  therefore  all  questions  rela- 
tive thereto  are,  so  far  as  appellant  is  con- 
cerned, eliminated  from  the  case.  Defendant 
has  not  appealed,  and  we  are  not  therefore 
called  on  to  consider  any  action  of  the  court 
in  refusing  to  submit  his  alleged  couuterclalm 
to  the  Jury. 

The  plaintiff  requested  a  peremptory  In- 
struction which  was  refused,  and  also  re- 
quested instructions  to  the  effect  that  the 
all'eged  counterclaim  or  defense  came  within 
the  statute  of  frauds  because,  as  he  con- 
tends, the  alleged  contract  of  defendant  was 
not  to  be  performed  within  one  year.  Tbe 
plaintiff  is  in  the  position  of  having  sub- 
mitted his  case  to  the  Jury  on  the  issue,  as 
stated  above,  as  to  whether  or  not  the  de- 
livery of  the  fertilizer  constituted  part  pay- 
ment, thus  taking  the  case  out  of  the  statute 
of  frauds,  even  if  his  coutentioa  relative 
thereto  is  correct. 

"If,  under  these  conditions,  the  plaintiff  (bis 
first  theory  being  denied  by  the  court)  sees  tit 
to  persist  and  try  the  case  on  a  different  tbeorr, 
approved  by  the  court,  he  must  be  held  to  have 
waived  his  objection  to  the  ruling  ot  the  court 
(m  bis  flrst  proposition.  *  *  *  This  latter  in- 
struction determines  the  theory  of  tlie  case,  and, 
having  asked  it,  he  must  stand  by  it  •  •  ♦ 
He  invites  the  defendant,  indeed  forces  him,  to 
meet  this  theory,  and  tries  out  the  case  so  made 
before  the  jury.  If  defeated  on  this  battlefield 
which  he  'pitches,'  be  cannot  be  heard  in  the  ap- 
pellate court  to  say  that  the  case  was  instructed 
upon  the  wrong  theory,  and  that  his  first  tbear][, 
rejected  by  the  court,  was  the  only  true  one." 
Everfaart  v.  Bryaon,  244  Mo.  607,  51ti,  148  S. 
W.  307,  309,  et  seq. 

Outside  of  the  abdve  questions  the  only 
other  point  is  that  the  Instruction  gireo  in 
behalf  of  defendant  was  silent  as  to  wheth- 
er or  not  defendant  had  compiled  with  his 
part  of  the  contract  and  had  sowed  tlie 
wheat  This  seems  to  have  been  conceded, 
as  plaintiff's  instruction  contained  no  refer- 
ence to  this  fact.  It  may  be  observed,  far- 
ther, that  at  the  time  when  this  action  w»3 
instituted  and  tried  thfe  wheat  crop  which  de- 
fendant claimed  plaintiff  purchased  had  not 
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been  harrested,  so  that  the  ttme  had  not  tb£n 
arrived  when  defendant  should  flnaUy  com- 
ply with  his  part  of  the  contract,  and  the 
jndgntent  in  this  case  does  not  relieve  him 
fironi  discharging  his  obligations  to  the  de- 
fendant. The  Issues  submitted  to  the  Jury 
were  -whether  or  not  plaintiff  bought  the 
wheat  of  defendant,  and  if  he  delivered  the 
fertiliser  as  part  payment  therefor.  Both  of 
these  pr<q>08ltlons  wer«  answered  in  the  af- 
firmative by  the  verdict  The  judgment  in. 
this  case  cannot  be  an  excuse  for  the  defend- 
ant not  eomplylng  with  his  part  of  the  ctm^. 
tract,  nor  does  it  bar  an  action  against  him 
for  the  value  of  the  fertlllaer  delivered  to 
him  as  payment  oa  a  contra  at.  U  be  foils  to 
carry  It  ont.  Bums  v.  Afarsh,  1:44  Mo.  App, 
412.  417,  128  S.  W.  8S4. 

Upon  the  merits  the  judgment  most  be 
affirmed,  and  also  because  appellant  has. 
made  no  effort  to  comply  with  our  mlea. 
Foster  V.  United  Zinc  Companies,  189  Mo. 
App.  288,  290,  176  8.  W.  247. 

The  lodgment  is  affirmed. 

STURUIB,  J.,  concurs  in  the  result  FAIU 
RINGTON,  J.,  is  Of  the  opinion  that  the  Judg- 
ment shottld  be  reversed  and  the  cause  re- 
manded, -with  directions  to  enter  a  Judgment 
of  dismissaL 


STATE  ex  reL   TOUNG  v.   COOK,   Probate 
Judge.     (No.  14072.) 

iSt  IiOols  Oonrt  of  Appeals.    Missouri.    B^b.  8, 
»16.) 

1.  GtJAaniAN  AND  Wabd  4=9lO  —  Appoiira- 

IIKNT  or  OTTBATOB— POWEB  OF  COl7«T— STAT- 
UTE—'  'OUABDIAN . ' ' 

Under  Bev.  St.  1909,  S  403.  providing  that 
in  all  cases  not  otherwise  provided  for  by  law 
the  father,  if  living,  shall  be  the  natural  guard- 
ian and  curator  of  his  minor  childrea,  and  sec- 
tion 413,  providing  that,  whenever  the  court 
shall  be  satisfied  that  it  will  be  for  the  advan- 
tage of  minors  to  appoint  a  curator  of  the  es- 
tate different  from  the  guardian  of  the  personi 
it  shall  be  lawful  to  make  such  separate  ap- 
pointment for  minora  under  14.  a  probate  judge 
acted  within  bis  ri^ht  in  appointing  as  curator 
of  the  estates  of  minora  7  and  11  years  old  re- 
spectively their  uncle,  named  for  the  office  by 
tlicir  deceased  mother  in  her  will,  in  ^rtiich  she 
left  her  property  to  the  children,  although  their 
father  was  living,  since,  although  the  term 
"Kuardian,"  used  generally,  covers  both  guardian 
of  the  person  and  curator  of  the  estate,  the 
law  clearly  provides  for  the  separation  of  the 
two  offices,  so  that  section  408,  giving  to  a  par- 
ent the  power  of  appointment  by  will  of  a 
guardian  of  the  person  only  when  both  parents 
are  dead,  had  no  application. 

IBd.  Note. — For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  {(  23-33;    Dec.  Dig.  ®=»10. 

For  other  definitions,  see  Words  and  Phrases, 
nrst  and  Second  Series,  Guardian.] 

2.   GUABDIAN   AJJD    WaBD   ®=>10  —   APPOINT- 
MENT OF  Pabtt  Named  in  Witt—DiscBE- 
TioN  or  Court— STATtPTB. 
,    The  fact  that  a  mother's  will  named  her 
nunor  children's  uncle  for  appointment  as  cura- 
tor of  their  estates,  did  not  conclude  the  pro- 
bate jndjre  in   the  matter  of  the  appointment 


or  divest  him  of  the  power  conferred  upon  him 
ever  the  court  shall  be  satisfied  that  it  will  be 
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for  the  advantage  of  minors  to  appoint  a  curator 
of  the  estate  different  from  Ihe  guardian  of  the 
person,  it  shall  be  lawful  to  make  such  sepa- 
rate appointment. 

WEd.  Note.— For  other  cases,  see  Guardian  and 
ard,  Cent  Dig.  i|  23-^;   Dec.  Dig.  «s>10.] 

3.  MARDAinrs  «s>28— JiTDioiAi.  Disounoir. 

lite  drcnit  ooart  oonld  not  by  mandamus 
arhttrarily  comiiel  the  probate  oonrt  to  select 
a  particulBr  person  for  the  office  of  curator  of 
the  estates  of  minors,  when,  under  the  statute 
aiitfaorizing  appointment  by  the  probate  court, 
its  judicial  discretion  was  involved. 

[Ed.  Note.— TV>r  other  cases,  see  ICandamua^ 
Cent  Dig.  |  04;    Dec.  Dig.  (&s»2&] 

4.  GuABDiAN  AND  Wabd  iS=»13  —  Appoint- 
mbnt  or  cubatob  —  noticb  to  father  — 
Statute, 

As  to  whether  a  parent  who  is  alleged  to 
,  be  incompetent  to  care  for  the  estate  of  his 
I  minor  children,  Rev.  St  1900,  |  404,  baa  no 
application,  and  the  father  is  not  entitled  to  no- 
tice before  the  uncle  of  the  minors,  named  In 
the  mother's  will,  is  appointed  curator. 

Note. — For  other  L-ases,  see  Guardian  and 
ard.  Cent  Dig.  {{  40-52 ;  Dec.  Dig.  «=>13.] 

Appeal  from  Circnit  Court,  Montgomery 
County ;  Jas.  D.  Barnett,  Jodge. 

Mandamus  by  the  State,  on  the  relation  <A 
Hale  Young,  against  W.  B.  M.  Cook,  Probate 
Judge  of  Montgomery  County.  FVom  a  judg- 
ment making  peremptory  the  alternaUve  writ, 
defendant  appeals.  Reversed,  and  cause  re- 
manded, with  directions. 

B.  Bosenberger  &  Son,  of  Montgomery 
City,  for  appellant  O.  J.  Mudd,  of  St  Louis, 
for  respondent 

Statement 

REYNOLDS,  P.  J.  Mrs.  Julia  Tonng,  a  mar- 
ried woman,  owning  property  In  her  own  right, 
by  her  last  "Rill  and  testament,  which  was 
duly  probated  in  the  Probate  Court  of  Mont- 
gomery  County,  on  September  16th,  1012,  deJ- 
vised  and  bequeathed  to  her  two  eons,  Murray 
and  Cedl,  all  of  her  proi>erty,  real,  persontA 
and  mixed,  absolutely,  "subject  only  to  the  pro- 
visions hereinafter  mentioned.  Also  any  de- 
scendable interest  I  now  have,  or  may  hereaft- 
er have.  In  the  real  estate  of  my  deceased  fa- 
ther, or  my  mother,  whether  in  possession  or 
expectancy."  The  will  further  provides  that 
two  shares  of  stock,  which  the  testatrix  holds 
in  the  Peoples  Bank  of  Jonesburg,  of  the  par 
value  of  $100  per  share,  shall  be  divided  be- 
tween her  two  sons  and  kept  Invested  for 
them  until  they  became  of  age,  unless  before 
they  became  of  age  their  father,  Hale  Yoimg, 
should  die  and  It  should  become  necessary  to 
use  this  money  for  their  education,  support 
or  medical  attendance.  The  ninth  clause  of 
this  wlU  reads: 

"A.  H.  Drunert  having  be^n  uniformly  kind 
and  courteous  to  my  two  children,  and  being 
familiar  with  my  estate,  and  the  estate  of  my 
deceased  father,  and  best  capable  of  looking  after 
their  interests,  it  is  my  will  and  desire  that  he 
be  appointed  curator  of  the  estates  of  my  said 
children." 
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Hale  Tonng,  the  husband  of  the  testatrix 
and  father  of  the  two  sons,  aurrived  his  wife. 

At  the  term  of  court  at  which  this  will  was 
prolmted  A.  H.  Drunert  appeared  In  the  Pro- 
bate Court,  and  presenting  his  written  ac- 
ceptance lit  the  curatorablp,  tendered  bis 
bond  as  such  curator.  The  Probate  Court 
thereupon  entered  up  an  order  finding  that 
the  children  were  respectlTely  of -the  ages  of 
7  and  11  years,  and  that  Drunert,  their  uncle, 
bad  been  named  as  curator  of  the  children  by 
the  last  win  and  testament  of  Mrs.  Toung, 
and  that  the  property  of  the  minors  required 
the  care,  attention  and  protection  of  a  cura- 
tor, and  that  Drunert  had  filed  his  accept- 
ance of  the  trust,  and  that  he  is  a  suitable 
and  competent  person  for  the  curatorshlp, 
appointed  blm  curator  of  the  estates  of  the 
two  minmrst  approving  the  bond  which  he  had 
tendered.  Afterwards  and  during  the  same 
term  of  the  Probate  Court,  Hale  Young  made 
application  for  the  annulment  of  the  appoint- 
ment of  Drunert  and  for  his  own  appoint- 
ment as  guardian  and  curator  of  the  persons 
and  estates  of  his  sons  Murray  Toung  and 
Cecil  Toung.  The  Probate  Court  denied  the 
application  and  declined  to  annul  or  cancel 
the  appointment  of  Drunert,  as  curator. 

Hale  Toung  accordingly  presented  to  the 
circuit  court  an  application  for  an  altema- 
tlTe  writ  of  mandamus  against  W.  B.  M. 
Cook,  as  Probate  Judge  of  Montgomery  Coun- 
ty, to  compel  him  to  set  aside  his  order  ap- 
pointing Drunert  curator  and  to  appoint  Hale 
Toung  as  such  curator  in  lieu  of  Diimert. 
An  alternative  writ  was  issued,  setting  out 
the  proceedings  in  the  Probate  Court  as  above 
and  commanding  the  Probate  Judge,  immedi- 
ately on  receipt  of  the  writ  to  annul  and  set 
aside  the  order  appointing  Drunert  curator 
and  that  he  make  and  enter  an  order  ap- 
pointing Toung  curator  of  the  estate  of  his 
minor  sons,  the  probate  judge  or  court  fixing 
tbe  amount  of  the  bond  which  he  may  deem 
proper  to  be  given  by  Toung  as  curator,  al- 
lowing him  to  make  and  deliver  his  bond  and 
in  all  respects  to  qualify  as  curator,  or  show 
cause  to  the  contrary.  A  demurrer  was  filed 
to  this  and  that  being  overruled,  the  Probate 
Judge  filed  a  return.  In  this  return  he  Set 
up  the  matters  as  they  occurred  in  bis  court 
at  great  length.  Among  other  things  the  Pro- 
bate Judge  sets  up  that  in  appointing  Dru- 
nert, he,  as  Probate  Judge,  had  shown  due 
regard  to  the  directions  of  the  will  and  tbe 
true  intent  and  meaning  of  the  testatrix  in 
the  matter  of  the  appointment  of  a  curator  of 
the  estate  of  her  minor  cbildren  and  that  be 
bad  found  as  Probate  Judge  that  Drunert 
was  a  suitable  and  competent  person  for  the 
curatorshlp,  and  be  accepting  and  giving 
bond,  which  was  approved,  bad  appointed  him 
as  such  curator.  He  further  set  up  that  aft- 
er hearing  arguments  on  the  application  of 
Tonng  for  his  own  appointment  and  the  vaca- 
tion of  the  appointment  of  Drunert  as  cura- 
tor, be  had  denied  it.  Tbe  return  also  con- 
tains an  elaborate  argument  and  citation  of 


the  statutes  as  well  as  the  provisions  of  the 
will  in  support  of  the  action  of  the  Probate 
Judge,  further  averring  that  the  matter  of 
appointment  of  a  curator,  In  the  absence  of  a 
will,  rests  largely  within  the  discretion  of 
the  Probate  Judge  but  that  where  a  curator 
is  appointed  by  will,  if  the  one  appointed  is 
qualified,  it  behooves  the  Probate  Court  to 
appoint  the  person  so  designated,  if  he  ac- 
cepts and  qualifies,  aa  here  was  the  case^ 
On  the  coming  In  of  this  return  relator  filed 
his  motion  to  quash  it  oa  tbe  ground  th&t  tbe 
matters  and  things  set  out  in  tbe  tetnm  sbow 
no  cause  why  tbe  respondent  should  not  obey 
the  commands  of  the  alternative  writ,  and 
moved  the  court  for  a  rule  and  order  quash- 
ing the  return  and  that  tbe  idtematlve  writ 
be  made  peremptory.  This  was  done,  tbe 
writ  made  peremptoiy,  following  tbe  aan- 
mand  as  in  the  alternative  writ  From  this 
the  Probate  Judge  bas  appealed  to  our  court 

Opinion. 

In  his  argument  before  oa  learned  coun- 
sel for  appellant  state  that  the  sole  afad 
only  questions  arising  In  tbe  record  are,  flrat, 
"under  the  laws  of  this  state  has  a  mother, 
wbo  Is  a  married  woman,  owning  property 
In  her  own  right,  and  who  dies  leaving  minor 
children,  a  right  by  last  will  and  testament 
to  name  a  testamentary  curator,  other  than 
tbe  father,  for  those  minor  children?  Or  is 
such  a  provision  in  her  will  null  and  void, 
and  can  the  father,  the  surviving  husband, 
notwithstanding  that  tbe  mother  has  named 
a  testamentary  curator,  who  has  accepted  the 
appointment  and  duly  qualified,  go  into  tbe 
Probate  Court  and  have  the  appointment  of 
such  testamentary  curator  set  aside  and  can- 
celed, and  be  appointed  as  curator  in  lieu  of 
the  testamentary  curator?"  Learned  coun- 
sel for  respondent  here  accepts  this  as  cor- 
rect. A  second  proposition  made  by  counsel 
for  appellant,  namely,  that  where  the  testa- 
mentary curator  has  duly  qualified  and  the 
father  files  his  application  in  the  Probate 
Court  to  have  the  curator  removed  and  be  ap- 
pointed in  his  stead,  and  the  Probate  Court 
refuses  so  to  do,  is  mandamus  the  proper 
remedy?  On  this  second  propositlcm,  learned 
counsel  for  respondent  here  claims  that  it 
would  be  more  accurately  stated  to  put  it  in 
this  form,  namely,  "where  the  Probate  Court, 
disregarding  the  superior  right  of  the  father, 
appoints  another  curator  for  his  children, 
ai^d  where  the  father  files  a  timely  applica- 
tion to  the  court  to  fix  his  bond  and  allow 
him  to  qualify  aa  natural  curator,  and  to 
clear  the  way  for  that  by  nullifying  tbe  prior 
appointment,  and  the  Probate  Court  refuses 
to  allow  him  to  qualify  as  such  curator,  may 
the  Probate  Court  be  directed  by  mandamus, 
to  permit  the  father  to  qualify  7' 

As  to  this,  that  Is,  whether  mandamus  or 
an  appeal  should  He  here,  we  have  concluded 
to  pass  it,  deeming  it  Is  better  and  more  con- 
ducive to  the  speedy  ending  of  litigation  to 
determine  this  case  on  its  real  merits.    We 
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are  more  IncUned  to  do  this  for  the  reason 
that  It  cannot  be  said  that  the  authorities  In 
oar  state  are  altogether  tn  harmony  on  It. 
We  refrain  from  here  determining  It  one 
way  or  the  other. 

Learned  counsel  for  reiqMndent  contends 
that  under  the  plain  provisions  of  the  stat- 
ute the  appointment  of  Drunert  was  prema- 
ture and  onautborlzed  because  made  without 
notice  to  him  and  without  glrlog  him  an  op- 
portunity to  give  bond  and  quiDlty,  and  that 
upon  reqtondenf  s  appearance  and  applica- 
tion for  leave  to  Qualify  as  curator,  it  was 
the  duty  of  the  court  to  remove  Drunert  and 
aUow  him  to  quaUi^.  Section  403,  Revised 
Statutes  1909,  Is  referred  to  for  this.  That 
section  provides: 

"In  all  oaiet  not  otherwita  provided  for  by 
law  (italics  ours),  the  father,  while  Uvlng,  and 
after  his  death,  or  when  there  shall  be  no  law- 
ful fatiier,  then  the  mother,  if  living,  shall  be 
the  natural  guardian  and  curator  of  thdr  chil- 
dren, and  have  the  custody  and  care  of  their 
persons,  education  and  estates;  and  when  such 
estate  is  not  derived  from  the  parent  acting  as 
guardian  and  curator,  sach  parent  shall  give 
secnril?  and  account  as  other  guardians  and 
curators,  and  if  such  parent  refuse  or  neglect  to 
give  such  bond,  the  Probate  Court,  or  judge  in 
vacation,  shall  appoint  some  competent  person 
as  curator  to  take  charge  of  and  manage  snch 
property." 

This  section  was  amended  by  Act  approved 
March  20th,  1913  (Laws  1913,  p.  92),  to  in- 
clude the  mother  along  with  the  father,  giv- 
ing the  mother  equal  powers,  rights  and  du- 
ties along  with  the  father  and  continuing  It 
to  the  survivor  In  case  of  the  death  of  either. 
But  this  amendment  does  not  apply  to  the 
present  action,  and  we  need  not  consider  it. 
treating  the  case  as  one  which  arose  before 
section  403  was  amended. 

It  Is  further  contended  that  under  section 
404,  Revised  Statutes  1909,  the  father,  when 
it  is  sought  to  pass  him  by  as  curator  in  fa- 
vor of  another,  is  entitled  to  ten  days'  notice 
of  the  proposed  action. 

It  Is  further  contended  that  under  section 
408,  Revised  Statutes  1909,  the  power  of  ap- 
pointment by  will  of  guardians  of  the  person, 
is  only  given  when  both  parents  are  dead, 
and  it  is  argued  that  when  the  term  "guard- 
Ian"  is  used,  It  Includes  both  guardian  of  the 
person  and  curator  of  the  estate. 

[1,2]  It  is  true  that  when  using  the  term 
"guardian"  generally  and  without  further  de- 
termination, the  term  covers  both  guardian 
of  the  person  and  curator  of  the  estate.  But 
onr  law  very  clearly  provides  for  the  separa- 
tion of  the  two  offices.  Thus  section  408, 
Bevlsed  Statutes  1909,  above  referred  to,  pro- 
vides: 

"Tbe  lawful  parent  of  any  minor,  not  having 
been  adjudged  unfit  for  the  duties  of  the  guard- 
ianskip  of  sacfa  minor,  may,  when  the  other 
lawluf  parent  is  dead,  and  only  in  such  case, 
by  will,  appoint  a  guardian  of  tbe  person  of 
fuch  minor,  who,  if  he  accept,  shall  give  bond 
and  security,  and  t>e  in  all  thmgs  upon  the  same 
footing  as  guardians  appointed  by  the  court  or 
cDosen  by  the  minor,  except  that  tiie  minor  shall 
sot  be  allowed  to  choose  another  guardian  up- 
on arriving  at  the  age  of  fourteen  years,  unless 


the  testamentary  guardian  dedlne  to  serve  lon- 
ger and  notify  the  court  thereof,  or  his  appoint- 
ment be  revolted." 

Section  413,  Revised  Statutes  1909,  pro- 
Tides: 

"Whenever  the  court,  or  judge  in  vacation, 
shall  be  satisfied  that  it  will  be  for  the  advan- 
tage of  minors  to  appoint  a  curator  of  the  es- 
tate, different  from  the  guardian  of  the  person, 
it  shall  be  lawful  to  make  such  separate  appoint- 
ment for  minors  under  fourteen  years  of  age 
and  to  allow  those  over  that  age  to  make  such 
separate  choice,  subject  to  the  approval  of  the 
court  as  heretofore  directed." 

Our  courts  have  recognized  this  In  many 
cases.  Thus  in  Re  State  of  Grimes,  79  Mo. 
App.  274,  a  married  woman,  by  her  last  will, 
requested  that  her  children  be  left  in  care  of 
her  husband  and  that  her  father  assist  and 
help  in  general  supervision  of  things,  and 
that  they  be  appointed  guardians,  the  testa- 
trix writing,  "I  do  not  want  anyone  else  to 
act  in  this  matter  but  the  above  named.  And 
that  the  children  have  a  good  education  is 
my  desire."  The  Probate  Court  of  Newton 
County  appointed  one  Pntman  guardian  and 
curator  of  the  minor  children.  Tbe  grand- 
father learning  of  this  appeared  in  that  court 
and  asked  to  have  the  appointment  set  aside 
and  that  he  be  appointed  guardian,  producing 
the  will,  which  contained  the  above  provision. 
It  appeared  that  the  father  had  refused  to 
qualify.  Upon  the  grandfather  appearing 
and  applying  he  was  appointed  "guardian" 
by  the  Probate  Court  and  qualified,  Putman 
being  removed.  From  this  Putman  appealed 
to  the  drcnlt  court,  where  the  actI<Hi  of  the 
Probate  Court  was  reversed.  From  this  the 
grandfather  appealed  to  onr  court,  where  tbe 
circuit  court  was  In  turn  reversed  and  the  ac- 
tion of  the  Probate  Oonrt  affirmed.  It  was 
contended  by  Putman  that  the  appointment 
of  the  grandfather  was  as  guardian  only  and 
not  as  curator,  and  that  he  (Putman)  having 
been  first  appointed  curator  was  entitled  to 
bold.  Onr  court  said  (79  Mo.  App.  loc.  dt 
278): 

"So  such  narrow  and  technical  construction 
can  be  given  to  the  appointment  of  Baas  (the 
grandfather).  The  will  plainly  indicates  that 
the  testatrix  intended  that  he  should  be  both 
guardian  of  the  person  and  the  estate,  and  the 
authorities  are  that  unless  the  testamentary 
guardian  is  restricted  by  the  terms  of  tbe  will 
that  he  takes  the  custody  of  tbe  person  and 
the  estate  of  his  wards.  •  •  •  Testamentary 
guardians  possess  the  same  powers  and  have  the 
same  rights  as  other  guardians.  •  •  •  Qaard- 
ian  and  curator,  when  applied  to  an  estate,  have 
the  same  meaning.  Basley  v.  Bone,  39  Mo.  App. 
388.  And  where  one  is  appointed  guardian, 
unless  the  appointment  is  rratricted  to  the  per^ 
son,  he  is  entitled  to  the  custody  of  both  the 
person  and  estate  of  the  ward.  Because  a  cura- 
tor of  the  estate  of  a  minor  other  than  the 
guardian  of  the  person  may  be  appointed  under 
the  special  provisions  of  section  5280  or  K288 
(Revised  Statutes  1889  now  sections  404  and 
413,  Revised  Statutes  1909),  it  does  not  foUow 
that  it  is  necessary  in  an  order  appointiug  a 
guardian  of  the  person  and  estate,  that  the  or- 
der should  designate  tlie  appointee  as  iMtfa 
guardian  and  curator.  To  designate  him  as 
guardian  is  sufficient  to  give  him  the  custody 
of  the  person  and  of  the  estate  of  his  ward." 
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We  accordingly  reversed  tte  action  of  the 
circuit  court  and  affirmed  tbat  of  the  Pro- 
bate Court. 

In  the  case  In  re  Brcck,  262  Mo.  302,  158 
S.  W.  843,  our  Supreme  Court,  referring  to 
In  re  Grimes,  supra,  said  (252  Mo.  loc.  dt. 
330, 158  S.  W.  852)  that  In  that  case  the  guard- 
lanshfa)  Bought  to  be  conferred  "being  con- 
ferred by  general  words  was  a  ^neral  guard- 
ianship, 1.  e.,  both  a  guardianship  of  the  per- 
sons and  a  curatorghlp  of  the  estates  of  the 
Breck  children,"  No  autJiorlty,  however,  that 
we  know  of  confounds  the  dqties,  or  obliga- 
tions, or  responsibilities  of  the  guardian  of 
the  person  and  curator  of  the  estate,  when 
either,  by  the  law,  or  by  a  will,  or  other  in- 
strument a  distinction  i»  intended  to  be  made. 

In  the  case  at  bar,  the  mother,  her  hus- 
band and  the  father  ct  the.dilldren  liylng, 
did  not  attempt  to  disturb  the  guardianship 
v(  their  persons,  wliich  the-lnw  x)laced  In  the 
father.  Very  distinctly  sh^  committed  to 
another  other  than  the  father,  tbat  is  to  Mr. 
Drunert,  the  Quratorship  of  the  estate  of  her 
children  alone^  She  did  this  by  will,  that 
te  to  say,  by  her  wUl  die  made  otlier  provi- 
sion for  the  curotorstilp  of  the  estates  of  her 
children.  In  this  the  Probate  Court  followed 
the  directions  of  that  will,  relying  upon 
section  583,  Revised  Statutes  1909.  That  our 
statutes  and  decisions  recognize  the  right  of 
appointment  of  a  testamentary  curator,  is 
clear.  But  we  cannot  agree  with  the  con- 
tention of  the  appellant  here,  that  the  Pro- 
bate. Court  was,  by  force  of  that  wUl,  or 
under  the  law,  twund  to  recognize  the  ap- 
pointment so  made,  and  precluded  from  mak- 
ing any  appomtment  as  curator,  other  than 
tbe  one  named  in  the  will.  It  was  for  the 
Probate  Court,  before  naming  ,tliat  person, 
to  be  satisfied  that  he  was  a  fit  person.  Tbe 
statute,  by.  section  413,  as  we  have  seen.  In 
terms,  placed  tbe  duty  upon  that  court  to 
.select  a  .fit  person  as  curator,  whenever  it,  or 
its  Judge,  "shall  be  satisfied  that  it  will  be 
for  the  advantage  of  minors  to  appoint  a 
curator  of :  the  estate,  diCr»%nt  from  the 
guardian  of  the  person."  Herein  Is  found  a 
provision  of  the  law  other  than  the  general  I 
one  made  by  section  403.  Ttiat  is  to  say,  I 
section  403  provides  that  "in  all  cases  not  I 
otherwise  provided  for  by  law,"  the  father,  | 
if  living,  shall  be  the  "natural  guardian  and 
curator."  By  section  413,  it  Is  provided  that ' 
when  tlie  Probate  Court  or  Judge  thereof  is 
"satisfied  that  it  will  be  for  the  advantage 
of  minors  to  appoint  a  curator  of.  tbe  estate, 
different  front  the  guardian  of  the  person," 
it  shall  be  lawful  to  do  so  Thus  it  is  here 
"otherwise  provided  by  law"  for  the  ap- 
pointment of  one  other  than  the  father. 

Beyond  question,  the  meaning  of  onr  law 
l)efore  the  amendment  of  1918,  was  that  the 
father,  when  living,  should  be  the  natural 
guardian  of  the  person  of  the  minor  children. 


But  there  is  no  such  Ironclnd  provision  as  to 
curatorshlp.  iSectlon  418  makes  the  excep- 
tion. We  do  not  understand  that  the  right  of 
the  father  to  act  as  natural  guardian  of  the 
persons  of  his  minor  sons  is  here  qnestloned 
or  Involved.  The  Probate  Court  did  not  ap- 
point Drunert  guardian  of  the  i)ers(»i8  of  the 
minors;  It  appointed  him  merely  as  curator 
of  their  estates,  as  it  had  the  undoubted  right 
to  do  under  section  413.  That  in  doing  ;»  he 
was  largely  governed  by  the  provisions  of  the 
will  of  Mrs.  Young  Is  doubtless  true.  The 
question  is,  was  his  action  within  the  law? 
Outside  of  the  will,  when  he  found  that 
Drunert  was  a  fit  person  to  be  such  curator, 
section  413  anthorized  him  to  make  the  ap- 
pointment In  doing  so,  we  think  the  Probate 
Judge  was  within  his  right  In  addition  to 
this,  and  in  the  absence  of  any  showing  of 
the  unfitness  of  Drunert  to  act  as  curator,  we 
think  the  Probate  Judge  acted  wisely  in  lend- 
ing force  to  the  provisions  of  the  will,  not 
holding,  to  repeat  that  the  will  concluded 
him  or  divested  him  of  the  power  conferred 
ui)on  him  by  section  413.  So  we  hold  that 
the  action  of  the  circuit  court  was  error  in 
overturning  that  of  the  Probate  Court 

[3J  We  might  add  that  in  the  appointment 
of  a  curator  of  the  estates  of  minors,  a  dis- 
cretionary power  being  lodged  in  the  Probate 
Court  to  determine  the  fitness  of  the  appli- 
cant, the  circuit  court,  without  any  reserva- 
tion of  the  right  in  the  Probate  Court  to  in- 
quire into  the  fitness  of  Tonng,  saw  fit  to 
direct  that  court  to  appoint  him.  While  we 
may  concede,  for  the  purposes  of  this  case, 
without  deciding  it  that  the  Probate  Court 
may,  by  mandamus,  be  compelled  to  remove 
one  and  appoint  another  as  guardian  and 
curator,  it  is  not  within  the  power  of  the  cir- 
cuit court,  or  of  any  court,  by  mandamus, 
arbitrarily  to  compel  that  court  to  select  any 
particular  person  or  take  any  particular  line 
of  action,  when  Judicial  discretion  Is  Involv- 
ed. The  most  that  could  have  been  done  un- 
der this  writ  of  mandamus,  would  have  been 
to  direct  the  Probate  Court  to  act  on  the'  re- 
lator's claim  in  accordance  with  the  princi- 
ples Which  the  circuit  court  may  have  laid 
down.  It  had  no  power  to  compel  that  court 
to  a  definite  line  of  action. 

[4]  It  is  urged  that  under  section  404,  Be- 
vised  Statutes  1909,  Tuung,  the  father,  was 
entitled  to  notice  before  he  was  passed  by  as 
curator  and  Drunert  ujiyointed.  We  do  not 
think  this  section  has  any  application  to  the 
situation  here  presented. 

Our  conclusion  is  that  the  Judgment  of  the 
circuit  court  should  be  reversed.  It  Is  so 
ordered  and  the  cause  remanded  to  that  court 
with  directions  to  set  aside  and  quash  the 
order  which  it  issued  in  this  cause  against 
the  appellant  as  Probate  Judge. 

NOBTONI  and  ALLPN,  JJ.,  concur. 
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*  WHITB  V,  ■WHITE  et  aL     (No.  BSS.)* 

(Court  of  Civil  Appeals  of  Texas.     El  Paso. 

Jan.  14,  1916.    On  Rehearing, 

H  eb.  17,  1916.) 

1.  JtJKY  «s>ll-'BiaHT  TO  JxJBT  TbiaI/— Fbd- 

EBXL  CONSTHDHON. 

Const.  V.  S.  Amends.  6,  .7,  guaranteeing 
right  to  jury  trial,  apply  only  to  federal  courts, 
and  not  to  state  courts. 

[Bd.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  tt  1»T^',  Dec.  Dig.  «=>11J 

'.i.  JUBY  4S»38(1)— IH^UISITION  —  OQJNBTITU- 
HON  AMU  SXAXtTIXS. 

There  being  under  statute  a  right  to  jury 
trial  in  lunacy  proceedings  at  date  of  adoption' 
«f  Const  art  1,  f  16,  providing  that  "right  of 
trial  by  Jury  shall  remain  inviolate,"  Acts  33d 
Leg.  c.  163,  substituting  a  commission  of  doctors 
for  n  jury  in  such  proceedings,  is  invalid. 

[Kd.  Note.— For  other  cases,  see  Jury,  Cent. 
i.iig.  ii  226t  227;    Dec  Dig.  •SasSSd).] 

8.   JTTBT  «=985^— OoW6TIT^'^OTfAI■■Q^ABAHTT— 
NVXBBB  or  JUKOBS.     . ' 

It  is  the  right  of  trial  by  jur^,  and  not  the 
number  of  jurors  previously  obtaining,  that  is 
guaranteed  by  Const,  art.  1,  g  15 ;  it  further 
providing  tlMt  the  Legislature  ^all  pass  such 
laws  as  may  be  needed  to  regulate  ttie  saine,  and 
article  5,  {  17,  fixing  the  number  of  jurors  in 
the  county  court  at  six. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  H  221-226;    Dec.  Dig.  «s>S2.1 

4.  Habkab  CoBPirs  «=alOO  —  Disposition  of 
Pbbson. 

Tbe  judgment  in  lunacy  proceedings  on 
which  relator  in  habeas  corpus  was  placed  in 
custody  of  her  husband  being  void  becaiiRe  there 
was  not  a  jury  trial,  she  will  be  remanded  to  the 
custody  of  the  sheriiOE,  into  which  she  was  taken 
by  proper  process,  to  remain  a  reasonable  time 
till  a  jury  trial  be  had. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pna,  Cent  Dig.  §{  97,  98 ;  Dec.  Dig.  «=al09.1 

Appeal  from  District  Court,  SU  Paso  Coun- 
ty :  Dan  M.  Jackson,  Judge. 

Habeas  corpus  by  LilUe  White  against  J. 
A.  White  and  others.  Relief  denied,  and  ap- 
plicant appeals.  Modified,  and  applicant  re- 
manded to  custody  of  slierifl. 

Hadaeeth  &  Dale,  of  Sa  Paso,  for  appel- 
lant T.  A.  Falvey,  Davis  A  Ooggln,  C.  W. 
Croom,  and  Breedlove  Smith,  all  of  El  Paso, 
tor  appeUeee. 

WALTHALL,  J.  .mils  action  was  lnstltn^ 
ed  on  the  18fh  day  of  September,'  1915,'  in 
the  Thirty-Fourth  district  court  of  El  Paso 
connty  by  appellant,  LilUe  WUte,  she  being 
an  applicant  for  a  writ  of  habeas  corpns  by 
wlild»  site  songht  to  be  discharged  from  cus- 
tody and  restraint  She  alleged  in  her  ap- 
plication that  she  was  illegally  restrained  of 
her  liberty  and  confined  by  Peyton  J.  Ed- 
wards, Aeriff,  Domingo  Montoya,  constable, 
and  J.  A.  White,  a  private dtlzen,  by  virtue 
of  certain  proceedings  instituted  In  the  coun- 
ty court  of  El  Paso  conntyj  Tex.,  and  be- 
fore Hon.  Adrian  Pool,  county  Judge- of  said 
connty,  under  the  provisions  of  the  law  pass- 
ed by  the  Legislature  of  the  state  of  Texas 
at  Its  Thirty-Third   Regular  Biennial   Ses- 


sion in  1913,  and  known  as  Senate  Bill  Mo. 
165,  chapter  163,  and  published  in  the  Gen- 
eral Laws  of  the  Regular  Session  of  1913, 
at  pages  S41-S47,  Indnsive.  .The  purpose  x>f 
the  proceeding  was  and  is  to  have  declared 
null  and  void,  as  violaUve  of  the  provisions 
of  the  Constitution  of  the  United  States  and 
the  state  of  Texas,  the  statute  in  question, 
the  apidlcant  stating  In-' her  petition  for  the 
writ  that  said  law  denied  to  her  the  gxiaran- 
ties  of  the  federal  Constitution  that  she 
should  not  be  deprived  of  her  liberty  without 
due  process  of  law,  as  well  as  the  constitu- 
tional provisions  of  the  state  of  Texas  in 
regard  to  due  process  of  law,  and  as  well  as 
the  right  of  trial  -by  jury.  In  the  proceedings 
had  under  said  law,  applicant  was  adjudged 
a  lunatic  by  the  county  court  of  El  Paso 
dounty,  based- on  the  return  and  finding  of 
the  commission  named  In  said  act  and  ap- 
pointed by  the  county  -  Judge,  and  appellee 
3.  A.  White  had  assumed  control,  custody, 
and  restraint  of  the  person  of  appellant  by 
virtue  of  an  order  issued  out  of  said  county 
court;  he,  the  said  White,  having  executed 
a  bond  In  the  sum  of  $5,000,  as  provided  by 
said  order. 

The  respondent  'White  answered  In  the 
habeas  corpus  proceeding  in  the  district 
court  that  he  is  the  husband  of  said  LilUe 
White,  and  that  die  is  in  fact  of  unsound 
mind,  and  liable,  if  not  restrained,  to  do  her- 
self and  others  great  Injury;  that  he  now 
has  the  said  Lillle  White  in  his  custody  un- 
der reasonable  restraint  for  the  purpose  of 
having  her  cared  for  and  treated  for  her 
mental  disorder  and  restraining  her  from 
committing  injury  to  herself  or  others;  that 
she  has  been  adjudged  to  be  a  lunatic,  as  Is 
shown  by  the  copies  of  the  proceedings  at- 
tached to  the  writ  of  habeas  corpus,  wtilch 
respondent  says  are  true  and  correct;  that 
an  order  was  duly  entered  that  upon  the 
mailing  of  the  bond  as  required  by  law,  the 
said  Lillle  White  should  be  turned  over  to 
him  (respondent),  wliich  bond  was  given,  a 
copy  ot  which  order  is  attached  to  respond- 
ent's answer  and  made  an  exhibit 

It'  was  developed  on  the  habeas  corpus 
hearing  that  appellant  was  being  guarded  by 
deputies  from  Constable  Montoya's  oflice, 
Montoya  having  answered  tbut  be  held  ap- 
pellant by  virtue  of  a  warrant  for  her  art- 
rest  Issued  out  of  the  Justice  court  of  said 
county. 

L.  A.  Dale,  attorney  for  appellant,  testified 
In  the  habeas  corpus  proceeding  that  in  the 
lunacy  proceeding  In  the  county  court  snd 
afttlng  in  the  capacity  as  attorney  for  re- 
spondent in  said  hearing,  he  presented  to 
Ceinnty  Judge  Pool,  before  the  hearing  com- 
menced, objections  to  the  proceedings  as 
being  violative  of  sections  13  and  16,  art 
1,  of  the  Constitution  of  Texas,  and  violative 
of  section  19  of  the  Bill  of  Rights;  aqd 
violative  of  article  6,  and  section  1  of  artlr 
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cla  14,  of  Amendments  to  the  Ck>nstltutlon  ot 
the  United  States.  Such  objections  and 
exoestlona  were  by  the  county  Judge  beard 
and  in  all  things  oTetroled,  and  the  resitond- 
dent  In  said  lunacy  proceeding  required  to 
submit  to  the  Jarlsdlction  of  the  court,  and  to 
be  tried  by  the  commission  theretofore  or- 
ganized by  the  oonnty  Judge.  Judge  Dan 
M.  Jackson,  Judge  of  the  Thirty-Fourth  dis- 
trict court,  after  hearing  the  eTldence  Intro- 
duced by  aweUant,  and  after  hearing  argu- 
ment of  counsel  In  all  tilings,  refused  and 
denied  the  relief  prayed  for  by  appellant,  and 
remanded  her  to  the  custody  of  J.  A.  White. 
Appellant  filed  a  motl<m  tav  a  new  trial,  re- 
qneatlng  the  court  to  reconsider  the  said  or- 
der remanding  hw,  which  motlcm  was  orer- 
mled.  Appellant  excepted  to  the  order  orer- 
mling  her  motion  and  gave  notice  ot  and 
perfected  her  appeaL 

Appellant  presents  one  assignment  of  error, 
which  is  as  follows: 

"The  court  below  erred  la  entering  its  order 
and  decree  remanding  appellant,  applicant  in 
the  court  below,  to  the  custody  of  J.  A.  White, 
and  said  order  and  holding  is  contrary  to  the 
law  of  the  state  of  Texas  for  the  reason  that: 
(1)  The  statute  under  which  applicant  was  held 
is  null  and  ycAA  and  unoonstitutional,  because 
satne  deprives  her  of  her  constitutional  right  of 
a  trial  by  jury,  and  further  deprires  her  of  due 

Ciess  of  law.  (SJ)  All  proceedings  had  in  the 
orable  court  of  EI  Paso  county  under  and  by 
virtue  of  the  purported  statute  under  which  this 
applicant  was  tried  were  null  and  void  for  the 
reasons  herein  set  out,  and  further  that  the  find- 
ings of  the  purported  commission  therein  was 
contrary  to  the  law  of  the  state  of  Texas  and 
the  Constitution  thereof." 

The  contention  of  aH>eUant  In  her  first 
prc^KMdtlon  is  that  the  lunacy  statute  recent- 
ly passed  by  the  Legislature,  and  undw 
which  she  was  adjudged  a  lunatic,  in  pro- 
viding for  a  trial  by  a  commlssiom  of  physi- 
cians, being  nonjudicial  officers,  and  being 
vested  by  said  statute  with  judicial  power, 
is  void  because  violative  of  the  following 
constitutional  provisions:  Sections  13  and 
19,  art.  1,  of  the  Constitution  of  this  state; 
section  29  of  the  Bill  of  Rights;  section  1, 
art.  6,  of  the  Constitution  of  this  state ;  and 
of  articles  6,  7,  and  14  of  the  amendments 
to  the  Constitution  of  the  United  States — 
by  which  various  provisions  it  is  guaranteed 
that  no  person  shall  be  deprived  of  lUe,  liber- 
ty, or  property  without  due  process  of  law. 

l%e  lunacy  statute  complained  pf  is  an  act 
passed  at  the  General  Session  of  the  Thirty- 
Third  Legislature  of  this  stete  to  amend 
articles  150  to  166,  both  inclusive,  of  the 
Revised  Statutes,  relating  to  judicial  pro- 
ceedings In  cases  of  lunacy  and  providing  fer 
the  apprehension  of  persons  of  unsound 
mind.  It  is  a  law  Intended  for  the  establish- 
ment and  governance  of  state  lunatic  asyl- 
ams  In  this  state  snd  to  provide  for  the  re- 
straint and  care  of  insane  persons.  A  brief 
synopsis  of  the  several  provisions  of  the 
amending  statute,  so  far  as  they  are  brought 
In  question  here,  shows  the  following : 


Upon  an  affidavit  filed  witb  the  coonty 
Jadge  that  any  person  Is  a  lunatic,  or  is  non 
compos  mentis,  and  that  the  welfare  of  sndi 
person  or  others  requires  that  such  person 
be  placed  under  restraint  or  imder  treatment 
for  such  mental  condition,  and  such  oonnty 
Judge  shall  believe  the  statement  in  snch 
affidavit  to  be  true,  he  shall  issue  his  writ 
for  the  apprehension  of  such  person;  or, 
upon  the  flUng  of  such  affidavit  before  a 
justice  of  the  peace,  said  Justice  shall  issue 
a  writ  for  the  apprehension  of  such  person 
and  make  the  writ  returnable  before  the 
county  Judge,  and  file  or  transmit  the  affi- 
davit to  the  county  Judge ;  the  county  Judge 
shall,  In  either  event,  cause  the  affidavit  to 
be  docketed  on  the  probate  docket  of  his 
court  as  an  ex  parte  proceeding,  naming  the 
alleged  Insane  person  as  respondent  therein. 
The  writ  is  directed,  and  runs  as  ottier 
write,  and  is  executed  by  the  offiow  reading 
the  writ  to  the  person  named  therein,  and  by 
delivering  a  copy  of  the  writ  to  such  person. 
The  officer  takes  the  person  named  in  custo- 
dy and  is  directed  by  the  writ  to  have  such 
person  at  such  time  and  place  as  may  be 
directed  by  the  commission,  unless  some  per- 
son undertakes  before  the  county  Judge  at 
Justice  of  the  peace,  the  care,  custody,  and 
the  appearance  of  such  person  before  the 
commission  and  county  judge  throughoot  the 
proceedings  In  said  v:ause,  by  executing  the 
bond  required.  Upon  the  filing  of  the  affi- 
davit, the  stetute  requires  the  county  Judge 
to  appoint  a  commission,  the  number  com- 
posing the  commission  to  be  determined  by  the 
last  preceding  United  Stetes  decennial  cen- 
sus, and  In  this  Instance,  under  the  provi- 
slcms,  composed  of  six  physstdans,  whidi 
shall  Investigate  and  determine  the  applica- 
tions In  the  affidavit  in  the  manner  required. 
The  commission,  when  appointed,  tekes  the 
oath  prescribed,  administered  by  the  county 
Judge.  The  commission  organizes  by  Meet- 
ing one  member  as  chairman  and  proceeds 
with  the  investigation.  The  commission  fix- 
es the  time  and  place  of  hearing  any  evi- 
dence they  or  either  of  them,  or  eltliar  coun- 
sel, may  desire  to  offer.  Process  for  wltoess- 
es  is  provided.  The  county  attorney  is  noti- 
fied of  the  proceeding  and  r^resmte  the 
affiant  in  the  affidavit.  The  respondent  is 
entitled  to  counsel,  either  of  rec^ndanf  s  own 
selection,  or,  if  none  is  selected,  the  county 
Judge  shall  appoint  counsel  who  is  notified 
of  the  time  and  place  of  the  hearing.  Tba 
commission  need  not  remain  together,  except 
at  the  hearing  of  testimony,  but  each  mem- 
ber of  the  commission  shall  examine  re- 
spondent E&di  of  the  .commission  is  given 
power  to  administer  oaths  and  to  compel  the 
attendance  of  witnesses  and  the  production 
of  evidence,  and  to  punish  for  axitempt 
False  swearing  or  perjury  in  the  proceedings 
is  punishable  as  provided  in  other  cases  in 
the  Penal  Code.  Time  for  the  conclusion  of 
the  investigation  is  fixed,  and  a  report  of 
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the  findings  an  the  resalt  of  the  Investlsa- 
tlon  as  determined  by  a  majority  of  the  com- 
mlaslon  is  filed  with  the  county  clerk  and  the 
report  read  by  the  county  Judge  to  the  re- 
qwndent  in  the  presence  of  a  majority  of 
the  commission.  The  report  shall  state 
(a)  whether '  or  not  the  respondent  is  of  un- 
sound mind ;  (b)  if  of  unsound  mind,  should 
respondent  be  placed  under  treatment  for 
such  mental  condition;  (c)  if  of  unsound 
mind,  whether  or  not  respondent  Is  to  be 
placed  under  restraint.  If  respondent  Is  of 
unsound  mind  and  to  be  placed  under  re- 
straint, then  the  report  shall  show  age  and 
nativity  of  respondent,  a  general  summary 
of  the  nature,  extent,  and  duration  of  men- 
tal unsoundness,  whether  hereditary  in  re- 
spondent's family,  estate  possessed  by  re- 
spondent, who  liable  for  respondent's  sup- 
port, and  sucb  farther  observations  as  a 
majority  of  the  commission  may  deem  perti- 
nent. If  respondent  is  reported  to  be  of  un- 
sound mind,  and  to  be  placed  under  treat- 
ment, judgment  shall  be  pronounced  by  the 
county  judge  in  the  presence  of  respondent, 
but  if  respondent  Is  reported  not  to  be  of 
unsound  mind,  or  not  to  be  treated  or  re- 
strained, respondent  Is  by  the  county  judge 
dlsciiarged.  If  the  report  shows  respondent 
is  of  unsound  mind  and  is  to  be  treated  and 
restrained,  judgment  Is  pronounced  adjudg- 
ing respondent  to  be  a  lunatic  and  ordering 
respondent  to  be  conveyed  to  one  of  the  state 
lunatic  asylums  for  restraint  and  treatment. 
If  respondent  is  adjudged  a  lunatic,  the 
county  judge  issues  a  writ  directed  to  the 
sheriff  or  some  other  suitable  person  direct- 
ing that  respondent  be  taken  In  custody, 
and,  when  so  directed,  conveyed  to  some 
spedfled  state  lunatic  asylum,  unless  a  bond, 
provided  by  the  statute,  is  executed  and  ap- 
proved, conditioned  that  the  principal  In  the 
bond  will  restrain,  take  care  of,  and  have  the 
litnatic  placed  under  treatment  for  the  men- 
tal condition,  etc.  The  other  provisions  of 
tbfe  statute  relate  to  matters  which  have  no 
bearing  on  the  issues  here. 

It  will  be  seen,  from  what  has  been  said  in 
tbe  above  statement  of  the  nature  and  result 
of  this  proceeding,  that  this  cause  stands  be- 
fore this  court  on  the  petition  of  Llllle  White 
for  a  writ  of  habeas  corpus,  and  the  answer 
of  J.  A.  White  and  his  return  made  to  the 
writ.  The  petition  seeks  to  show  that  she 
Is  illegally  restrained  of  her  liberty  through 
tbe  proceedings  had  on  the  probate  side  of  tbe 
docket  in  an  ex  parte  proceeding  of  the  coun- 
ty court  acting  under  the  provisions  of  the 
act  of  the  Thirty-Third  Legislature,  relating 
to  judicial  proceedings  in  cases  of  lunacy. 
The  regularity  of  thp  proceedings  had  In  the 
probate  court  under  said  act,  the  sufficiency 
of  the  evidence  to  sustain  any  of  the  facts 
found  by  the  commission,  the  advisability 
and  necessity  for  the  restraint,  care,  and 
treatment  of  appellant,  or  tbe  manner  of  it, 
for  the  mental  dtsprder  found  to  exist,  the 


regularity  sad  sufficiency  of  the  judgment 
entered  on  the  report  of  the  commission  un- 
der said  act,  are  not  disputed  or  brought  in 
question.  Only  two  questions  seem  to  •  be 
presented  by  the  assignment  and  the  proposi- 
tions thereunder  and  the  answer  of  J.  A. 
White  to  the  writ: 

rirst.  Is  appellant.  Llllie  White,  niegally 
restrained  of  her  liberty  by  reason  of  the 
unconstitutionality  of  the  proceedings  under 
which  she  was  adjudged  insane? 

Second.  If  tbe  act  of  the  Legislature  in 
question  Is  unconstitutional,  then,  independ- 
ent of  said  act,  is  reasonable  restraint  by 
her  husband,  J.  A.  White,  for  the  purpose 
of  care  and  treatment  of  appellant  for  her 
mental  disorder,  and  to  prevent  Injury  to  her- 
self and  others,  illegal  restraint? 

[1  ]  Articles  6  and  7  of  the  amendments  to 
the  Constitution  of  the  United  States,  Invok- 
ed by  appellant,  read  as  follows: 

"Art.  6.  In  all  criminal  prosecutions,  the  ac- 
cused shall  enjoy  the  right  to  a  speedy  and  put>- 
lic  trial,  by  an  impartial  jury  oi  the  state  and 
district  wherein  the  crime  shall  have  been  com- 
mitted, which  district  shall  have  been  previous- 
ly ascertained  by  law,  and  to  be  informed  of  the 
nature  and  cause  of  the  accusation;  to  be  con- 
fronted with  the  witnesses  against  him ;  to  have 
compulsory  process  ,for  obtaining  witnesses  in 
his  favor,  and  to  have  the  assistance  of  counsel 
for  his  defense. 

"Art.  7.  In  suits  at  common  law,  where  the 
value  in  controversy  shall  exceed  twenty  dollars, 
the  right  of  trial  by  jury  shall  be  preserved,  and 
no  fact  tried  by  a  jury  shall  be  otlierwlse  re- 
examined in  any  court  of  the  United  States,  than 
according  to  the  rules  of  the  common  law." 

It  is  evident,  from  the  verbiage  of  the 
article,  that  article  6  refers  only  to  criminal 
cases.  The  Court  of  Criminal  Appeals  of  this 
state,  in  Ex  parte  Singleton,  72  Tex.  Cr.  R. 
122,  161  S.  W.  123,  and  the  Supreme  Court, 
in  Legate  v.  Legate,  87  Tex.  251,  28  S.  W. 
282,  held  that  a  lunacy  proceeding,  where 
the  restraint  complained  of  Is  not  by  reason 
of  the  supposed  violation  of  some  criminal 
or  quasi  criminal  law,  is  civil,  and  not  crim- 
inal or  quasi  crimlnaL  It  Is  the  "cause" 
of  the  restraint  which  determines  whether 
the  proceeding  to  "remove"  the  restraint  be 
a  criminal  or  civil  cause.  If  this  proceed- 
ing is  to  be  deemed  criminal  In  Its  character, 
this  court  would  have  no  jurisdiction. 
Again,  It  was  held  by  the  Supreme  Court  of 
the  United  States,  in  West  v.  Louisiana, 
194  U.  S.  264,  24  Sup.  Ct  650,  48  L.  Ed.  965, 
and  in  Brown  v.  New  Jersey,  176  U.  S.  174, 
20  Sup.  Ct  77,  44  L.  Ed.  119,  that  the  sixth 
amendment  to  the  Constitution  does  not 
apply  to  proceedings  in  state  courts.  The 
same  court,  in  Ohio  v.  Dollison,  194  U.  S. 
447,  24  Sup.  Ot.  703,  48  L.  Ed.  1062,  and  in 
Bolen  V.  Nebraska,  176  U.  S.  83,  20  Sup.  Ct 
287,  44  L.  Ed.  3S2,  beld  that  article  7  of  the 
amendments  to  the  Constitution  of  the  Unit- 
ed States '  relates  only  to  trials  by  courts  sit- 
ting under  the  authority  of  the  United 
States.  The  holding  of  these  courts  is  that 
the  states,  so  far  as  the  seventh  amendment 
applies,  are  left  to  regulate  trials  In  their 
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own  way.  A  trial  by  Jury  in  suits  at  com- 
mon law  pending  In  state  courts  Is'  not  & 
piriyilege  or  Uumuulty  of  national  dtizensblp 
wiilch  the  states  are  forbidden  by  tbe  fed-^ 
eral  Constitution  to  abridge.  Due  i»:ocess 
of  law  in  tbe  states  is  regulated  by  tbe  law 
of  tbe  states.  Walker  v.  Suvlnet.  82  U.  S.  90, 
23  li.  Ed..  678.  We  tbiuk  we  need  not  ad- 
vert further  to  the  amendments  to  tbe  fed- 
eral Constitution  in  determining  tbe  con- 
stitutionality of  our  lunacy  statute. 

[2]  Appellant  quotes  section  1,  art  6,  of  the 
Constitution  of  this  state,  which  declares 
that: 

"The  judicial  power  of  this  state  Bhall  be  Test- 
ed in  one  Supreme  Court,  in  Courts  of  Civil  Ap- 
peals, in  a  Court  of  Criminal  Appeals,  in  dis- 
trict courts,  in  county  courts,  in  commissioners' 
courts,  in  courts  of  justices  of  the  peace,  and 
in  such  other  courts  as  may  be  provided  by  law  " 

— and  maltes  tbe  contention  that  the  Iiegisla- 
ture  possessing  no  Judicial  power  cannot 
delegate  same  and  that  in  the  lunacy  stat- 
ute Judicial  powers  are  given  and  were  ex- 
ercised by  tbe  commission  of  physicians,  in 
that  the  commission,  acting  under  the  stat- 
ute, organized  itself  into  a  body  for  the  trial 
of  the  issue  of  the  lunacy  of  appellant,  the 
advisability  of  her  restraint,  care,  and  treat- 
ment ;  organized  by  electing  one  of  it^  mem- 
bers chairman;  heard  testimony  in  the  ab- 
sence of  the  county  Judge ;  held  its  own  ses- 
sions; administered  oaths  to  witnesses;  de- 
termined for  itself  the  relevancy,  pertinency, 
competency,  and  admissibility  of  all  the  tes- 
timony offered ;  tried  the  issues ;  made  find- 
ings; i)er8onally  examined  appellant;  made 
up  and  filed  its  findings;  beard  its  report 
read  and  the  Judgment  of  the  court  pronounc- 
ed thereon.  That,  while  the  commission  was 
exercising  some  judicial  powers,  it  lacked 
some  of  the  essential  cliaracterlstlcs  of  a 
court,  viz. :  (a)  It  had  no  Jurisdiction  to  sit 
in  any  lunacy  proceeding  other  than  the  one 
in  which  it  was  organized ;  (b)  its  members 
took  no  oath  of  office  by  which  the  members 
swore  to  uphold  tbe  laws  and  Constitution 
of  the  states  (c)  it  had  no  power  to  render 
final  Judgment,  hence  was  not  a  court,  and 
these  duties,  powers,  and  functions  are  given 
the  commission  under  the  lunacy  statute  and 
exercised  by  the  commission  separately  and 
apart  from  the  county  Judge.  The  contention 
is  that  by  the  exercise  of  the  powers,  duties, 
and  functions  given  the  commission  under 
th^  lunacy  statute,  the  result  is  that  appel- 
lant is  restrained  of  her  liberty,  without  due 
process  of  law  accorded  her  by  section  13, 
art  1,  of  the  Constitution  of  this  state,  and 
by  the  due  course  of  the  law  of  tiK  land,  by 
section  19  of  the  6111  of  Rights. 

If  we  may  further  briefly  summarize  tiie 
contention  of  appellant,  It  is:  (I)  That  the 
comnoission  created  by  the  lunacy  statute 
has  no  Inherent  Judicial  power  to  restrain 
appellant  of  her  liberty,  and  that  an  exercise 
of  such  power  as  Is  given  the  commission 
In  lunacy  proceedings  by  the  statute  is  an 
exercise  of  Judicial  power,  and  such  power 


caa  be  exercised  only  by  a  eouit  to  wbicb 
that  power  is  conlerred  by  the  state,  and 
that  the  oonmalsaion,  with  sud  Imposed  du- 
ties, is  not  such  a  court,  nor  a  fuactkm  nam- 
ed by  the  Constitution  of  such  court;  (2) 
that  by  section  15,  art  1,  in  which  it  Is  saiU 
"tbe  right  of  trial  by  Jury  shall  remain  In- 
violate," the  right  of  trial  by  Jury  in  lunacy 
proceedings  is  perpetuated  and  carried  for- 
ward as  that  right  existed  and  was  a  part 
of  the  statute  law  at  the  time  of  tbe  adop- 
Uon  of  the.  Constitution  la  1876,  and  that  tbe 
commission  is  not  a  Jury;  (?)  that  the  pro- 
ceedings had  under  the  lunacy  statute  d^iy 
to  appellant  due  process  of  law,  in  that  no 
legal  notice  is  provided,  or  can  be  given  of 
the  proceedings,  or  thereunder;  (4)  that  J. 
A.  White,  though  a  husband,  cannot  deprive 
appellant  of  her  liberty  without  due  process 
of  law;  that  the  issue  made  by  appellant  in 
the  court  below  and  in  this  court  is  not 
whether  she  is  sane  or  insane,  but  whether 
she  has  had  such  trial  of  that  issue  as  la 
guaranteed  her  by  tbe  Constitution  of  this 
state. 

Appellee,  In  his  brief,  and  argument,  de- 
nies the  Ulegallty  of  the  restraint  Imposed 
upon  appellant;  denies  that  the  provisions 
of  the  lunacy  statute  of  1913  are  violative 
of  any  of  the  provisions  of  tbe  Constitution 
of  the  T7nited  States  or  any  of  the  amend- 
ments thereof,  or  of  any  of  the  provisions 
of  the  Constitution  or  Bill  of  Bights  of  the 
state  of  Texas;  that.  If  it  be  assumed  that 
appellee  is  Illegally  restrained  of  her  liber- 
ty, she  has  a  plain  and  adequate  remedy 
which  she  has  sought  in  this  proceeding: 
that  if  she  is  illegally  restrained.  In  order  to 
procure  her  release.  It  would  be  necessary 
only  that  she  procure  a  bearing  under  habeas 
corpus  and  sustain  her  application  for  said 
writ  by  proof  establishing  a  prima  facie  case 
of  illegal  restraint ;  that  the  law  in  question 
contains  the  two  elements  necessary  to  re- 
lieve it  of  the  objections  made,  viz..  notice 
and  an  opportunity  to  be  heard;  that  sec- 
tion 15,  art  1,  of  the  Constitution,  has  no 
application  to  lunacy  inquiries.  It  Is  our 
opinion  that  section  15,  art  1,  of  our  state 
Constitution,  Is  the  only  constitutional  pro- 
vision involved  In  the  trial  of  this  case. 

We  think  that  portion  of  section  16,  art 
1,  of  the  statte  Con.stitntlon,  which  provides 
that  the  "right  of  trial  by  jury  shall  remain 
inviolate,"  must  be  considered  as  jwrpetuat- 
ing,  or  rather  continuing  the  right  unAang- 
ed  In  the  cases  In  which  at  the  date  of  its 
adoption  it  was  then  a  part  of  the  statute 
law  of  the  state.  All  of  the  Constitutions  of 
the  republic  and  state  of  Texas  have  preserv- 
ed the  right  of  trlalby  Jury  in  the  same  lan- 
guage. Oo<*rlll  V.  Cox,  65  Tex.  069.  By 
chapter  93  of  the  General  Laws  of  1857-58, 
the  State  Lunatic  Asylum  was  provided  for 
and  proceedings  Inauguratefd  for  admittance 
of  Inmates  to  the  institution:  Section  8  of 
the  act  provides  that  proceedings  to  adjudge . 
one  a  lunatic  shall  be  before  the  chief  Jus- 
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tlce  of  the  cooatr.  and  that  12  Jurora  atiAll 
be  ■ammoned  and  sworn  to  Inqolre  into  and 
a  true  verdict  render,  etc.  At  the  time  of 
the  adoption  of  the  present  Constitution  In 
1876)  the  act  of  1858  providing  for  a  lunacy 
Inquiry  conducted  by  the  county  Judge,  a 
jury  of  12  men  wae  still  in  force  and  so  re- 
mained until  August  15,  1879,  when  an  act 
was  passed  chajigiug  the  number  of  Jurors 
In  lunacy  Inquiries  from  12  to  6,  the  purpose 
of  the  change  in  the  number,  no  doubt,  made 
to  conform  the  practice  to  the  organic  change 
made  by  the  constitutional  provisioa  that  a 
Jury  in  the  county  court  should  consist  of 
6  men. 

Until  the  lunacy  statute  of  1913  was  enact- 
ed, the  right  of  trial  by  Jury  in  lunacy  cases 
was  preserved  by  express  statutory  enactr 
meut,  although  at  different  times  the  num- 
ber of  men  constituting  the  Jury-  have  not 
been  the  same.  In  the  case  of  Cockrlll  t. 
Cox,  supra,  and  often  referred  to  in  later 
opinions,  the  Supreme  Court  of  this  state, 
through  Justice  Bobertson,  makes  this  ob- 
servation: 

"The  provision,  in  the  Constitation  of  1876, 
that. the  right  of  trial  by  jury  sliall  remain  invio- 
late, must  be  considered  as  perpetuating  the 
right  in  the  cases,  in  which,  at  the  date  of  its 
adoption,  it  had  b««a  so  universally  recognized 
and  firmly  established,"  as  in  the  contests  aria- 
ing  over  ue  proof  of  wiU»— the  case  then  before 
the  court. 

The  court,  In  the  same  case,  used  this  ex- 
pression: 

"It  has  been  uniformly  construed  to  perpetuate 
tiie  right  in  the  cases  in  which  it  exists,  under 
the  laws  in  force  and  practice  prevailing  at  the 
date  of  the  adoption  of  the  particular  Consti- 
tntion." 

a%e  rl^t  «f  tclal  by  Jory  In  lunacy  Inqaled- 
tlons  seems  to  have  been  one  of  "the  cases  in 
wlilch  the  right  existed  and  had  bem  iml- 
formly  and  unlveisally  recognized  and  firm- 
ly established"  by  the  statutes  of  the  state 
at  the  time  of  the  adoption  of  the  present 
Constitution.  Under  that  construction,  it 
might  not  be  necessary  that  the  case  to  be 
tried  be  such  as  was  originally  within  the 
constitutional  guaranty  of  "right  of  trial  by 
Jury,"  but  a  right  "firmly  established"  at  the 
tiiue  of  the  adoption  of  the  Constitution  and 
by  con8tructi(m  now  read  into  that  Instru- 
ment as  a  right.  But  the  question  still  re- 
mains: Is  the  lunacy  statute  to  be  held  un- 
oo&sUtutional  because  the  Legislature,  In  en- 
acting the  law  of  1813,  did  not  provide  for 
a  trial  by  Jury,  but  did  provide  that  the 
county  JudgB'  diould  appoint  a  commission 
wbidi  should  investigate  and  determine  the 
allegation  of  lunacy  in  the  affidavit  in  the 
manner  provided  in  the  act?  The  Supreme 
Court  of  tills  state  have  given  us  some  rules 
of  constitutional  construction.  In  Orr  v. 
Bblne,  45  Tex.  at  page  854,  that  court  said 
ttiat  when  Jurisdiction  is  within  legislative 
discretion  to  create  other  tribunals  than 
those  named  in  the  Constitution,  or  to  en- 
laxge  the  Jurisdiction  of  such  as  are  named* 


we  see  no  reason  why  the  Legislature  may 
not  exercise  their  discretion,  etc.,  and  that 
this  has  been  frequently  done  where  the  con- 
stltutioual  provisions  are  more  stringent  than 
with  us.  "^We  can  only  hold  a  law  unconsti- 
tutional which  plainly  violates  some  constl-. 
tutlonal  provlsifW." 

The  same  court.  In  Lytle  v.  Halff  A  Bro., 
75  Tex.  at  page  137,  12  S.  W.  at  page  613, 
uses  this  language: 

"Courts  are  not  antborized  to  bold  that  a  lieg- 
islature  has  exceeded  its  power  unless  able  to 
point  to  some  part  of  the  Constitution  which  de- 
nies to  that  body  the  right  to  exercise  the  given 
power." 

In  Harris  County  v.  Stewart,  91  Tex.  148, 
41  8.  W.  658,  the  Supreme  Ootnt  said: 

•HJourts  have  no  right  to  declare  an  net  of 
the  Legidatnre  void  because  it  is  against  the 
spirit  ot  the  Constitution;  when  a  judge  pro- 
nounces a.  law  to  be  contrary  to  the  Constitu- 
tion, he  must  be  able  to  pot  his  finper  upon  the 
provision  of  that  Instrument  which  prohibits 
the  act,  or  from  wlilch  the  prohibition  necessari- 
ly arises." 

The  Oonstitntlon  does  not  In  words  guar- 
antee' the  right  of  trial  by  jury  In  lunacy 
eases,  and  the  right  In  such  cases  is  one  tliat 
comes  in  by  Interpretation  and  adoption,  be- 
cause by  "statutory  provision  and  practice  it 
had  become  established."  The  act  in  ques- 
tion does  not  In  terms  deny  the  right  of  trial 
by  jury.  In  the  language  of  the  Lytle  v. 
Halff  ft  Bros.  Case,  supra,  can  this  court 
point  to  some  part  of  the  Constitution  which 
denies  to  the  Legislature  the  right  to  pass  the 
act  in  question;  or  -the  commission  created 
by  the  act,  the  right  to  exercise  the  powers 
dicre  given?  Or,  in  ttie  language  of 'the  Har- 
ris County  V.  Stewart  Case,  supra;  can  we 
pnt  our  finger  upon  the  provision  of  the  Con- 
stitution which  prohibits  the  passage  of  the 
lunacy  act  or  the  provision  in  the  Constitu- 
tion from  which  the  ^rc^ibition  necessarily 
arises?  If  the  creation  of  the  commission 
by  the  act  has  the  effect  necessarily  to  de- 
stroy the  right  of  trial  by  Jury  In  lunacy  pro- 
ceedings, and  the  respondent  in  such  proceed- 
ings is  left  without  remedy  to  enforce  such 
right  by  reason  of  the  act  creating  the  com- 
mission, where  a  Jury  demand  Is  made,  it 
might  be  that  section  16,  art.  1,  of  the  state 
CcKistitutlon,  as  construed  In  Go<*l£rill  v.  Cox, 
and  in  Taylor  v.  Boyd,  63  Tex.  541,  Is  vio- 
lated by  such  provision.  We  think  the  act 
In  (inestion  has  that  effect. 

[3]  It  is  insisted  by  appellee  that,  if  the 
Constitution  of  1876  guaranteed  the  right  of 
trial  by  a  jury  in  lunacy  Inquiries,  the  trial 
would  be  before  a  Jury  of  12  and  not  before  a 
jury  of  6  men,  as  the  statute  and  practice 
at  the  time  of  the  adoption  of  the  Consti- 
tution, in  lunacy  cases,  was  before  12  and 
not  6  Jurors,  and  therefore  a  trial  b^ore  6 
would  likewise  be  In  violation  of  the  Consti- 
tution. An  answer  to  tliat  contention  la 
fonnd  In  the  section  and  article  extending  the 
right  of  trial  by  Jury  in  which  It  Is  provided 
that  "the  I/^!islatare  shall  pass  such  laws  as 
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may  be  needed  to  regulate  the  same,"  that  Id, 
to  regulate  the  trial  by  Jury.  And  further, 
the  Constitution,  in  section  17,  art  S,  fixed 
the  number  of  Jurors  in  the  county  court  at 
6.  We  think  that,  in  view  of  the  provisions 
of  the  Constitution  quoted,  It  might  safely  be 
held  that  It  was  the  right  of  trial  by  jury, 
and  not  the  number  constituting  the  panel, 
that  was  extended  and  guaranteed.  By  com- 
parison of  the  provisions  of  the  law  in  oper- 
ation at  the  time  of  the  adoption  of  the  Con- 
stitution of  1876  and  up  to  the  time  of  pas- 
sage of  the  lunacy  statute  in  1913,  it  will  be 
observed  that  many  of  the  provisions  of  the 
two  statutes  are  the  same.  The  old  law  pro- 
vided that  the  officer  in  executing  the  writ 
for  the  apprehension  of  the  alleged  lunatic 
should  "take  into  Ills  custody  the  person 
named  therein,  and  at  the  designated  time 
and  place  have  him  before  the  county  Judge 
for  trial  and  examination,"  while  the  pres- 
ent statute  provides  for  the  reading  of  the 
writ  to  the  person  named  and  delivering  a 
copy  of  the  writ  to  such  person.  We  are  of 
the  <H>inion  that  a  citation  or  other  notice  of 
the  pending  proceedings  than  that  provided 
could  not  be  required.  In  Cooley's  Const 
lim.  356,  it  Is  said: 

"Dne  process  of  law  in  each  particular  case 
means  such  an  extension  of  powers  of  govern- 
ment as  the  settled  maxims  of  law  permit  and 
sanction,  and  under  such  safeguards  for  the  pro- 
tection of  individual  rights  as  tboae  maxims  pre- 
scribe for  the  class  of  cases  to  which  the  one  in 
question  belongs." 

That  definition  was  applied  by  the  Supreme 
Court  of  this  state  In  Beyman  v.  Black,  47 
Tex.  at  page  071.  When  legislation  applies 
alike  to  all  persona  under  like  conditions,  it 
is  not  open  to  the  objection  that  it  denies  to 
tbem  the  equal  protection  of  the  laws.  Union 
Cent  Life  Ins.  Co.  v.  Chowning,  86  Tex.  664, 
26  S.  W.  962,  24  L.  B.  A.  504.  But  there  must 
be  a  hearing  after  the  party  is  brought  before 
the  court  Mr.  Cooley,  in  his  work  on  Con- 
stitutional Limitations,  adopts  as  the  best 
definition  that  given  by  Mr.  Webster  in  the 
Dartmouth  College  Case,  of  the  term  "due 
process  of  law  of  the  land" — ^"a  law,  which 
hears  before  it  condemns;  which  proceeds 
upon  inquiry,  and  renders  Judgment  only  aft- 
er trial."  And  this  definition  Is  applied  by 
the  Snpreme  Court  in  the  Union  Cent  Life 
Ins.  Co.  T.  Chowning,  supra.  la  a  trial  by  a 
Jury  in  a  lunacy  proceeding  on  a  demand 
for  a  Jury  necessary  to  a  proper  hearing,  or 
can  the  Legislature,  as  in  the  act  complnlnedi 
of,  substitute  a  commission  of  physicians,  of 
whi<A  respondent  has  no  voice  in  their  selec- 
tion, for  the  Jury?  In  support  of  the  affirma- 
tive of  this  question,  appellee  refers  us  to 
the  cases  of  Plttman  v.  Byars,  61  Tex.  Civ. 
App.  88,  112  S.  W.  102;  Dennee  v.  McCoy, 
4  Ind.  T.  233,  69  8.  W.  858;  Traction  Co.  v. 
Hof,  174  U.  S.  1,  19  Sup.  Ct  680,  43  L.  Ed. 
873;  Cbavannes  v.  Priestley,  80  Iowa,  316, 
46  N.  W.  766.  9  L.  B.  A.  193 ;  In  re  Brasee, 
82  Iowa,  673,  48  N.  W.  991;  In  re  Clark,  86 


Kan.  639,  121  Pac.  492,  39  U  B.  A.  (N.  S.) 
680,  Ann.  Cas.  191SC,  817 ;  In  re  Orosswell, 
28  B.  I.  137,  66  Atl.  66,  IS  Aim.  Gas.  874; 
Fant  V.  Buchanan  (Miss.)  17  South.  371 ;  In 
re  Boss,  38  La.  Ann.  623 — and  conclades  from 
the  reasoning  in  the  cases  that  proceedings  in 
lunacy  liave  never  been  regarded  as  In  any 
way  limited  or  controlled  by  the  constitntion- 
al  provision  that  the  right  of  trial  by  Jury 
tAall  remain  inviolate,  that  the  lunacy  in- 
quiry is  a  special  proceeding  to  be  conducted 
before  a  Judge  and  not  a  court,  under  a  spe- 
cial law,  segregating  them  entirely  from 
trials  in  the  courts,  that  none  of  oar  Consti- 
tutions or  legislative  acts  have  ever  confided 
these  inquiries  to  a  court,  save  and  except 
the  act  of  1846,  which  was  repealed  in  1848. 
A  review  of  these  cases  would  extend  this 
opinion  to  too  great  length.  The  Plttman  v. 
Byars  Case  is  the  only  Texas  case  referred 
to.  ^e  suit  was  by  petition  for  writ  of  ha- 
beas c-orpus  for  possession  and  custody  of  a 
minor  child.  Plttman  insisted  that  it  being 
a  dvll  case,  he  was  entitled  to  a  trial  by 
Jury.  The  Third  C!ourt  of  Civil  Appeals, 
through  Justice  Bice,  after  quoting  at  length 
from  24  Bncy.  Law  &  Prac.  p.  100,  et  seq., 
said: 

"Under  these  and  similar  constitntional  provi- 
sions in  most  if  not  all,  of  the  states,  there  are 
many  kinds  and  character  of  actions  in  which 
it  has  been  held  that  the  parties  thereto  were 
entitled  to  trial  by  Jury,  such  as  •••  in- 
junction, mandamus,  habeas  corpus,  contempt 
motions  to  disbar,  and  many  otners;  *  *  * 
and  is  yet,  the  uniform  practice  in  this  state  for 
the  courts  in  habeas  corpus  trials  to  determine 
all  matters  triable  therein  without  the  inter- 
vention of  a  Jury." 

That  court,  after  discussing  the  general 
rule  in  dvll  proceedings,  other  than  actions, 
said: 

"The  constitntional  requirement  that  the  right 
of  trial  by  jury  shall  remain  inviolate  does  not 
confer  the  right  where  It  did  not  exist  before 
the  adoption  of  the  constitution" — and  dted 
many  cases  so  holding. 

We  understand  that  the  condnslon  reached 
by  the  Court  of  Civil  Appeals  in  Plttman  r. 
Byars  is  based  on  the  statement  that: 

"Both  before  and  since  the  adoption  of  the 
present  Constitution,  it  has  been  the  uniform 
practice  in  this  state  for  habeas  corpus  cases  to 
be  tried  before  the  court  and  not  by  a  jury." 

Had  the  statute  before  the  present  Con- 
stitntion given  the  right  of  trial  by  Jury,  and 
the  uniform  practice  in  such  cases  been  be- 
fore Juries,  "the  beaten  path"  would  have  led 
the  court  to  hold  otherwise. 

We  have  read  with  much  interest  appel- 
lee's brief  and  the  cases  In  full  to  which  he 
refers  us  therein,  so  far  as  we  have  had  ac- 
cess to  them ;  but  we  have  not  been  able  to 
harmonise  some  of  them  with  the  opinion  of 
our  own  courts  In  the  construction  placed 
upon  our  own  Constitution  and  statutes.  Id 
the  cases  of  In  re  Bresee,  82  Iowa,  573,  48 
N.  W.  991,  and  the  case  of  Black  Hawk  Coun- 
ty V.  Springer,  58  Iowa,  417,  10  N.  W.  791, 
by  the  Supreme  Ck>urt  of  Iowa,  la  discuasiiiK 
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In  re  Br^see,  where  It  was  urged  that  a  party 
charged  with  Itmacy  was  entitled  to  a  trial 
by  Jury,  the  Sapreme  Court  held  that  the 
proTfelonB  of  the  Oonetitution  and  statute 
of  that  state  "applied  'only  to  criminal  proa- 
ecuttons  or  accusations  for  offenses  against 
the  criminal  law,  where  it  is  sought  to  pun- 
ish the  offender  by  fine  or  imprisonment,'" 
and  tliat  the  inquest  of  lunacy  is  not  a  criofi- 
Inal  proceeding,  and  that  therefore  the  oon- 
stitntional  authority  as  to  how  the  issues 
under  the  statute  of  that  state'  in  sndi  a 
proceeding  (lunacy  Inquiry)  are  to  be  tried 
was  not  impaired. 

[4]  We  do  not  understand  that  the  Consti- 
tution, statute,  or  practice  In  dvll  cases  in 
this  state  has  ever  been  so  limited  or  applied. 
It  is  with  much  liesltation  that  we  reach  the 
ctmduMon  that  the  lunacy  statute  passed 
by  the  Thirty-Third  Legislature,  to  snbstltnt- 
ing  a  commission,  composed  of  physicians,  for 
a  Jury,  In  lunacy  proceedings,  deprives  the 
appellant  in  this  case  of  one  of  the  rights 
guaranteed  to  her  by  the  Constitution  of 
this  state,  the  right  of  trial  by  jury;  but, 
having  so  concluded,  we  therefore  hold  that 
the  proceedings  against  appellant  before  the 
commission  and  the  Judgment  entered  on  the 
report  of  the  commission  are  void  for  the  rea- 
sons given.  Her  discharge  from  the  restraint 
complained  of,  after  a  proper  affidavit  has 
been  filed  charging  insanity,  can  be  had  only 
upon  dismissal  Of  the  lunacy  proceedings  or 
a  verdict  of  the  Jury  as  provided  In  article 
156  of  the  Revised  Ovil  Statutes  of  1911. 

The  Judgment  of  the  court  below  is  modi- 
fled  so  as  to  remand  the  appellant  to  the  cus- 
tody of  the  sheriff  of  Bl  Paso  county,  to  re- 
main in  his  Custody  nntU  a  reasonable  time 
shall  have  elapsed  within  which  proceedings 
may  be  had  under  the  old  law,  in  accordance 
with  the  opinion  rendered  herein;  and,  as 
so  modified,  the  Judgment  of  the  lower  court 
is  affirmed. 

HIGGINS,  J.  (concurring).  The  effect  of 
section  15,  art  1,  of  the  Constitution  of 
Texas,  wherein  it  is  provided  that  "the  right 
of  trial  by  Jury  shall  remain  inviolate,"  was 
to  perpetuate  the  right  in  those  cases  where- 
in, at  the  date  of  its  adoption,  it  had  been 
universally  recognized  and  become  firmly  es- 
teblished.    CockrlU  v.  Cox,  66  Tex.  669. 

Without  reviewing  in  detail  the  history 
of  the  legislation  upon  the  subject,  it  is  suf- 
ficient to  say  that  by  the  eighth  section  of 
the  Act  of  February  6,  1858  (4  Gammel's 
Laws,  986),  it  was  provided  that  proceedings 
to  adjudge  one  a  lunatic  should  be  bad  be- 
fore the  Chief  Justice  of  the  county,  and  a 
Jury  should  be  summoned  and  impaneled  to 
try  the  matter.  This  remained  the  law  un- 
til the  adoption  of  the  present  Constitution. 
The  right  to  a  trial  by  Jury  in  a  lunacy  pro- 
ceeding thus  existing  when  the  Constitution 
was  adopted,  the  same,  by  the  provision  quot- 
ed, was  perpetuated;    and  the  Legislature 


was  virlthout  autnority  to  destroy  It,  as  was 
attempted  to  be  done  by  tb^  act  under  whidi 
appellant  is  held  in  custody.  Co<Arill  v. 
Cox,  supra. 

In  County  of  Black  Hawk  v.  Springer,  68 
Iowa,  417,  10  N.  W.  791,  it  was  held  that  the 
constitutional  provision  that  "in  all  criminal 
prosecutions,  and  in  cases  Involving  the  life 
or  liberty  of  an  individual,  the  accused  shall 
have  a  right  to  a  speedy  and  public  trial  by 
an  Impartial  Jury,"  applied  only  to  crim- 
inal prosecutions  or  accusations  for  offenses 
against  the  criminal  law,  where  it  was  sought 
to  punish  the  offender  by  fine  or  imprison- 
ment; that  It  did  not  apply  to  a  lunacy  in- 
quiry bef(»«  a  board  of  commissioners,  be- 
cause such  was  in  no  sense  a  criminal  pro- 
ceeding. Conceding  the  correctness  of  that 
interpretation  of  the  Constitution  of  Iowa,  it 
is  apparent  that  the  provision  so  construed 
presents  a  different  question  from  the  effect 
to  be  given  to  our  constitutional  provislMi, 
in  view  of  the  law  existing  at  the  date  of  its 
adoption.  The  rule  of  constitutional  inter- 
pretation announced  in  Cockrill  v.  Gox  and 
now  considered  does  not  seem  to  have  beeu 
Involved. 

In  re  Bresee,  82  Iowa,  673,  48  N.  W.  991, 
denies  the  right  of  trial  by  Jury  In  a  lunacy 
proceeding,  basing  its  holding  upon  the  in- 
terpretation given  In  County  of  BlaCk  Hawk 
V.  Springer,  supra,  to  sections  9  and  10  of 
article  1  of  the  Iowa  Constitution. 

The  reasoning  in  Fant  v.  Buchanan  (Miss.) 
17  South.  871,  denying  the  right  of  a  trial  by 
Jury,  Is  not  applicable  under  our  Constitu- 
tion, laws,  and  system  of  Jurisprudence. 

In  State  v.  Linderholm,  84  Kan.  608,  892, 
114  Pac.  857,  it  is  held  that  a  hearing  to  de- 
termine the  mental  condition  of  an  alleged 
insane  person  is  not  a  "trlar'  within  the 
meaning  of  the  constitutional  provision  secur- 
ing the  right  of  trial  by  Jury,  but  is  mere- 
ly an  inquest  which  bears  no  resemblance  to 
an  action  either  dvll  or  criminal.  This  de- 
cision I  do  not  regard  as  sound.  To  my 
mind.  It  matters  not  what  the  nature  of  the 
proceeding  may  be.  If,  In  such  proceedings, 
the  right  to  a  Jury  trial  was  universally  rec- 
ognized and  had  become  firmly  established 
when  our  Constitution  was  adopted,  then 
the  right  was  perpetuated  by  the  provision 
now  considered.  Sporza  v.  German  Savings 
Bank,  192  N.  T.  8,  84  K.  E.  406. 

The  expression  of  opinion  by  our  Court  of 
Criminal  Appeals,  in  Ex  parte  Singleton,  72 
Tex.  Cr.  R.  122,  161  S.  W.  123,  is  obiter  dic- 
tum and  cannot  be  regarded  as  authority. 

The  cases  from  Iowa  and  Mississippi  are 
thus  distinguishable,  and  I  do  not  concur  in 
the  views  expressed  in  the  Kansas  case  and 
Ex  parte  Singleton.  The  other  cases  cited 
by  appellees  upon  this  phase  of  the  case  are 
not  regarded  as  in  point.  For  the  reason 
Indicated,  I  regard  the  act  in  question  as  in 
conflict  with  section  15,  art  1,  of  the  state 
Constitution,  and  for  that  reason  invalid.   - 
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But  it  Is  contended,  If  the  act  Is  subject  to 
this  objection,  the  district  judge  befc»e  whom 
the  fiabeas  corpus  proceedings  were  heid 
properly  refused  to  discharge  the  applicant 
because  she  was  in  fact  insane,  and  was 
properly  restrained  for  the  protection  of  her- 
self and  others  and  that  she  might  be  prop- 
erly treated  for  her  mental  disorder.  See 
E>x  parte  Dagley,  35  Okl.  180,  128  Paa  699, 
44  L.  B.  A.  (N.  S.)  389;  In  re  DowdeU,  169 
Mass.  387,  47  N.  B.  1033,  61  Am.  8t  Rep. 
290;  Denny  v.  Tylar,  8S  Mass.  (3  Allen)  225. 
The  statement  of  facts  is  silent  with  respect 
to  the  mental  condition  of  Mrs.  White,  and 
the  record  otherwise  would  not  justify  the 
court  in  asanming  that  she  was  insane.  The 
rule  announced  in  the  cases  just  noted  there- 
fore could  have  no  application  here. 

The  court  I)elow  erred  in  refusing  the  ap- 
plicant any  relief.  She  should  hare  been  re- 
manded temporarily  to  the  custody  of  the 
sheriff,  in  order  that  proceedings  may  be  had 
under  the  old  law  <under  which  a  Jury  should 
be  impaneled  and  the  issues  tried  as  therein 
.provided. 

The  constitutional  defect  Indicated  affects 
the  validity  of  the  entire  act  under  considera- 
tion and  leaves  the  old  lunacy  act  in  effect. 
The  applicant  may  be  properly  held  in  re- 
straint and  custody  until  her  mental  c<Hidi- 
tion  can  be  determined  under  the  old  law. 

A  prc^>er  complaint  in  lunacy  has  been  filed 
against  her,  warrant  issued  under  which  abe 
was  taken  In  custody,  and  she  may  be  held 
thereunder  until  tried.  If  the  proceedings 
against  her  be  not  promptly  consummated, 
she  should  be  entitled  to  discbarge  upon  an 
application  for  habeas  corpus  made  to  any 
court  of  competent  jurisdiction. 

Under  the  authorities,  I  believe  we  are 
warranted  in  temporarily  remanding  appel- 
lant to  the  custody  of  ttte  sheriff  until  her 
mental  conditicm  and  the  proper  disposition 
.  to  be  made  of  her  can  be  determined  in  a 
lawful  manner.  In  re  Crosswell,  28  R.  1. 137, 
66  Atl.  55,  13  Ann.  Cas.  874;  In  re  Chow  Goo 
Pool  (C.  C.)  25  Fed.  77;  In  re  Dowdell,  supra ; 
Denny  V.  Tyler,  supra. 

On  Rehearing. 

WALTHATjL,  J.  Appellees,  in  their  mo- 
tion for  a  rehearing,  insist  that  the  opinion 
of  this  court  is  in  error  In  holding  that  the 
lunacy  statute  of  1913  is  in  violation  of  sec- 
tion 15,  art.  1,  of  the  Constitution  of  this 
State,  and  state  four  grounds  for  tlielr  con- 
tention: First,  because  lunacy  inquiries  at 
the  time  of  the  adoption  of  our  present  Con- 
stitntlon  were  not  "trials  by  jury,"  and  the 
,  "right  of  trial  by  jury"  in  the  sense  of  the 
conslitntlonal  provision  'referred  to  did  not 
exist,  and  had  been  neither  universally  rec- 
ognized nor  estaMislied  by  the  statutes  of 
Texas  In  lunacy  inquisitions  at  the  time  of 
the  adoption  of  the  present  Constitution ;  sec- 
ond, because  no  court,  as  a  court,  had  ever 
been  given,  by  any  Constitution,  Jurisdiction 


of  lunacy  Ingaisitlons  before  the  adoption  of 
our  present  Constitution,  but,  on  the  contra- 
ry, before  and  at  iSx  very  time  of  the  adop- 
tion of  our  present  Constitution,  lunacy  tnqiil- 
ries  under  the  statute  of  the  state  were  con- 
fined to  the  Chief  Justice  or  county  judge, 
who  was  directed  to  call  to  his  aid  an  ad- 
\'lsory  board  of  12  men,  erroneously  called  a 
jury,  but  not  in  fact,  a  Jury;  third,  becaa.se 
"trial  by  Jury,"  as  that  term  is  used  in  the 
Constitution  providing  that  "the  right  of  tri- 
al by  Jury  shall  remain  inviolate,"  had  a  spe- 
dflc,  well-defined,  and.  settled  meaning  at 
the  time  it  was  incorporated  Into. our  Consti- 
tution, and  meant  a  trial  by  a  Jury  of  12  men 
in  a  court'  existing  as  such,  with  the  Judge 
of  that  court  presiding  over  it  as  a  court, 
with  power  to  rule,  on  the  admlsalbUity  of 
evidence,  control  the  trial,  and  set  aside  the 
flodlugs  or  verdict  of  the  Jury;  fourtli,  be- 
cause the  state  is  endowed  with  the  duty  of 
caring  for  its  citizens  of  unsound  mind,  and 
in  the  exercise  of  its  police  powers  may  pre- 
scribe such  roles  and  regulations  as  it  sees 
proper,  without  conferring  Jurisdiction  on 
any  of  its  courts  to  make  such  ioQuiry  and 
call  to  its  assistance  any  board  or  commis- 
sion, whether  called  a  Jury  or  not. 

Appellant  refers  us  to  a  number  of  cases, 
but  Insists  with  much  force  of  reasoning  that 
the  cases  of  Capital  Traction  Co.  v.  Ilof,  174 
U.  S.  1,  19  Sup.  a.  580,  43  h.  Ed.  87.3,  and 
Dennee  v.  McCoy,  4  Ind.  T.  233,  69  S.  W. 
858,  are  in  point,  and  sustain  their  conten- 
tion. The  importance  of  the  question  involv- 
ed, the  constitutionality  of  an  act  of  the  Leg- 
islature, suggests  a  very  careful  and  critical 
examination  into  the  cases  dted.  The  two 
cases  cited  are  cases  construing  the  seventh 
amendment  to  the  Constitution  of  the  United 
States,  which  is  as  follows: 

"In  suits  at  commoD  law,  where  the  value  in 
controversy  shall  exceed  twenty  dollars,  the 
right  of  trial  by  jury  shall  be  preserved  and 
no  fact  tried  by  a  jury  shall  be  otherwise  re- 
examined in  any  court  of  the  United  States  than 
according  to  the  rules  of  the  common  law." 

Mr.  Justice  Gray's  opinion  in  Traction  Co. 
V.  Hof  is  quite  lengthy,  going  into  the  full 
history  of  the  seventh  amendment,  and  the 
case  is  in  error  to  the  Court  of  Appeals  of 
the  District  of  Columbia  to  review  a  judg- 
ment of  that  court  reversing  an  order  of  the 
Supreme  Court  of  the  District  and  remand- 
ing the  case  with  directions  to  quash  a  writ 
of  certiorari  to  a  Justice  of  the  peace  to  pre- 
vent a  dvll  action  to  recover  damages  in 
the  sum  of  $300  from  being  tried  by  a  Jury 
before  him.  It  will  be  noted  the  case  then 
under  Investigation  was  a  "suit  at  common 
law"  and  strictly  under  federal  court  con- 
struction under  the  amendment.  The  Derniee 
V.  McCoy  Case  is  likewise  a  case  iuvolvlng 
the  application  of  the  seventh  amendment  to 
the  federal  Constitution,  and  was  a  hearing 
on  appeal  from  the  United  States  Court  for 
the  Southern  District  of  the  Indian  Terri- 
tory. The  provisions  of  the  federal  Oonstltn- 
tion  with  regard  to  trial  by  Jury  bave  no 
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appUcatton  to  tiials  or  proceedings  in  state 
courts,  but  relate  only  to  proceedings  in  the 
courts  of  the  United  States,  which  include 
the  courts  of  the  District  of  Golumbia  and 
the  territories.  In  Walker  v.  Sauviuet,  re- 
ported in  82  U.  S.  90,  23  L.  Ed.  678.  Chief 
Justice  Waite  said  that  the  states,  so  far  as 
the  seventh  amendment  to  the  Constitution 
of  the  United  States  is  concerned,'  are  left 
to  regulate  trials  in  their  own  wajr.  A  Jury 
trial  in  the  state  courts  may  not  meet  the 
definition  of  a  common-law  Jury  or  a  trial 
under  federal  practice.  A  Jury,  under  the 
seventh  amendment  to  the  federal  Constitu- 
tion, was  a  common-law  Jury,  and  the  trial 
by  Jury  under  the  amendment  has  application 
only  to  trials  in  the  federal  courts.  It 
seems  to  us  that  It  follows  as  a  necessary 
conclusion  that  the  definition  of  a  trial  in 
a  "snlt"  beljpre  a  common-law  Jury  in  a 
federal  court  would  be  somewhat  misleading 
when  applied  to  a  trial  in  many  state  courts. 
A  common-law  Jury  In  a  snlt  was  composed 
of  12  men.  Can  It  be  said  that  because  a 
Jury  ih  the  Justice  and  county  court  under 
the  state  law  and  in  the  district  courts,  when 
a  less  number  than  12  is  agreed  npon,  are 
not  a  Jury,  because  not  composed  of  the  com- 
mon-law number  of  12  men?  We  believe  not. 
Can  it  be  said  that  because  the  pleading  in 
the  Justice  court  in  this  state  Is  oral,  except 
such  as  Is  noted  on  the  docket,  and  no  charge 
Is  given  the  Jury,  but  the  Jury  are  the  Judges 
of  both  the  ftiets  and  the  law,  that  such 
facts  destroy  the  idea  In  the  state  practice 
that  the  6  men  selected  to  try  a  c&se  are 
not  a  Jury  and  the  hearing  not  a  trial?  True, 
they  are  not  a  common-law  Jury,  but  we 
think  -they  are  a  Jury,  and  have  always  been 
so  regarded.  They  must  have  the  qualifica- 
tions of  Jurors  and  be  selected  in  the  manner 
required  by  the  state  statute.  In  lunacy  in- 
vestigations under  the  statute  of  1868,  article 
6882  of  the  old  law  (Paschal's  Dig.),  where 
information  in  writing  was  given  to  the 
presiding  Justice  of  the  county  that  a  iwr- 
ton  in  his  county  Is  a  lunatic,  or  non  compos 
mentis,  etc.,  and  the  presiding  Justice  was 
required  to  place  such  person  under  restraint, 
and  "twelTe  competent  Jurors  of  the  county 
to  be  summoned,  who  shall  be  sworn  to  In- 
quire and  a  true  verdict  render,  whether 
such  person  is  of  sound  mind  or  not ;  where- 
upon, the  matter  etutn  be  tried,  and  if  the 
Jury  shall  return  a  verdict  that  the  person 
Is  not  «f  sound  mind,  and  that  he  shouM 
be  placed  nadefr  restraint,  the  same  shall 
be  recorded,  and  the  preaidtng  Justice  shall 
thereupon  order  him  to  be  sent  to  the  luna- 
tic asylum;  unless,  etc.,"  providing  for  the 
giving  of  a  bond  by  some  friend,  It  seems 
clear  to  us  that  the  statute  contemplates  a 
trial  of  tlie  issue  of  insanity,  and  that  the 
12  men  selected  ..having  the  qualification  of 
Jurora  under  the  law  shall  determine  the  Is- 
SDe.  That  is  the  only  hearing  accorded  the 
person  so  charged. 
The    provlsionB    of    the    statute    as    to 


Jury  trials  in  lunacy  InquirleB  was  in  force 
at  the  time  of  the  adoption  of  the  present 
ConsUtution  in  187&  It  will  be  noted  that 
the  above  article  of  the  statute  provided  that 
the  12  men  summoned  -  before  whom  "the 
matter  shall  be  tried"  shall  be  oompeteot 
Jurors,  should  be  of  the  county,  should  be 
sworn,,  should  inquire  whether  the,  penuKi 
charged  as  lunatic  is  of  sound  mind  or  not, 
shall  render  a  verdict,  and  upon  their  ver- 
dict the  presiding  Justice  shall  enter  his  order 
or  Judgment.  Tho  statute  calls  the  12  com- 
petent Jurprs  thus  summoned  and  sworn  a 
Jury,  and  the  proceedings  a  triaL  We  have 
fovnd  no  change  in  the  practice  or  proceedr 
ings  in  lunacy  trials  until  the  change  in  the 
number  of  Jurors  In  lunacy  inquiries  was 
made  in  1879.  The  former  statute  flx^  the 
number  of  Jurors  at  12.  The  number  of  the 
Jurors  thus  fixed  at  12  would  not  necessari- 
ly be  a  coBunoQ-law  Jury ;  but  we  think,  the 
statute  having  fixed  the  number,  it  would  be 
a  statutory,  as  distinguished  from  a  common- 
law  Jury,  though  the  number  constituting  the 
panel  be  the  s^me.  All  of  the  Constitutions 
of  the  republic  and  state  of  Texas  hav^  pre- 
served the  right  of  trial  by  Jury,  in  the  same 
language,  "the  right  of  trial  by  Jury  shall  re- 
main inviolate."  It  cannot  be  said  that  a 
person  charged  with  lunacy,  under  the  stat- 
ute above  quoted  at  the  time,  of  the  adop- 
tion of  the  Constitution,  could  be  adjudged 
a  lunatic  by  any  other  proceeding  than  that 
provided  in  the  cited-  article.  The  affidavit 
charging  lunacy  presented  an  issue  to  be 
tried.  The  proceeding  provided  to  determine 
the  issue  was  a  trial  of  the  issue.  The  oqly 
method  of  determining  the  issue  ,  was  bf 
12  competent  Jurors.  Their  duties,  of  in- 
quiry and  verdict,  were  distinct  from  those 
of  the  presiding  Justice.  They  were  not 
summoned  as  referees  nor  as  an  advisory 
board  to  the  court,  nor  did  their  duties  run  In 
that  direction.  The  character  of  the  court's 
order  depended  solely  on  the  verdict  render- 
ed. We  think  it  could  be  well  said  that, 
under  the  law.  and  the  practice  under  the 
section  of  the  statute  cited,  when  a  person 
was  charged  with  lunacy,  that  person  had 
the  right  to  have  that  issue  determined  by 
the  body  of  12  competent  Jurors-  That 
law  and  that  proceeding  wei«(  (he  only  ones 
prevnillng  and  existing  in  lunacy  cases  at 
the  time  of  the  adoption  of  the  present  Con- 
stitution. If  It  waa;  a  right  existing  at  the 
time  of  the  adoption  of, the  Constitution  to 
have  the  issue  of  lunacy  determined  by  a 
Jusy,  we  believe  that  the  right  is  perpetu- 
ated, carried  forward — "remains  inviolate." 
It  seems  to  us  that  the  right  of  trial  by 
Jury  guaranteed  by  section  15,  art  1,  of  the 
Constitution  does  not  depend  ttpoa  the 
character,  name,  or  duties  of  the  officer 
whom  the  law  names  or  appoints  as  the  one 
to  summon  the  Jury  in  a  lunacy  inquiry  and 
enter  an  order  or  Judgment  on  the  Jury's 
finding.    It  is  the  right  of  trial  by  Jury  that 
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"remains  Inviolate."  The  right  of  trial  by 
jury  is  a  right  preaenred  to  the  litigants  of 
the  iBsne  then  being  tried,  and  while  the 
presiding  officer,  Judge,  or  court  named  In 
the  law  Is  a  necessary  function  to  the  hearing 
or  trial  of  the  issue,  his  position  or  relation  to 
the  trial  Is  functional  and  Incidental.  His 
relation  to  the  trial  and  the  duties  he  per- 
forms while  under  the  statute  a  necessary 
part  of  the  trial  or  hearing,  the  part  he  takes 
In  the  hearing  Is  not  the  part  guaranteed, 
but  It  Is  the  hearing  before  the  jury  and  the 
Jury's  verdict.  We  think  the  Ijeglslature 
could  place  the  lunacy  inquiry  before  any 
other  court,  Judge,  or  officer  on  whom  Juris- 
diction might  properly  be  conferred  as  a 
presiding  officer,  and  the  right  of  Jury  trial 
would  not,  by  reason  of  change  of  presiding 
officer,  be  affected.  The  constitutional  pro- 
vision does  not  seem  to  have  in  view  the 
official  title  or  duties  of  tiie  presiding  officer. 
Justice  Gray,  In  Traction  Co.  v.  Hof,  said 
that  a  trial  by  a  jury  of  12  men  before  a 
Justice  of  the  peace,  having  been  unknown 
In  England  or  America  before  the  Declara- 
tion of  Independence,  is  not  a  trial  by  jury 
within  the  meaning  of  the  seventh  amend- 
ment, and  held  that  a  common-law  trial  by 
Jury  In  a  court  of  record  upon  appeal  from  a 
Judgment  of  a  Justice  of  the  peace  In  a 
dvil  action  la  sufficient  to  satisfy  the  con- 
stitutional right  of  trial  by  jury  under  the 
seventh  amendment,  and  that  is  the  material 
point  held  In  that  case*  But  In  lunacy  Inqui- 
sitions In  this  state,  there  Is  no  right  of 
appeal,  and  the  person  charged  with  lunacy, 
unless  given  the  right  In  the  proceedings  in 
the  tribunal  In  which  the  Inquiry  is  had, 
could  never  have  extended  to  him  the  right  to 
have  the  issue  of  lunacy  determined  by  a 
Jury.  If  the  right  of  trial  by  Jury  under  the 
seventh  amendment,  then  under  conslderatlcm 
before  Justice  Gray,  must  be  considered  and 
granted,  and  if  that  right  was  granted  in 
an  appeal  and  was  "sufficient  to  satisfy  the 
constitutional  right  <rf  trial  by  jury"  under 
the  amendment.  It  still  was  a  recopilOon  of 
the  right.  That  eminent  Jurist  did  not  say 
what  would  have  been  the  holding  of  the 
Supreme  Court  if  the  right  of  appeal  to 
another  court  had  not  been  extended;  the 
question  was  not  before  the  court.  Neither 
did  that  court  pass  upon  the  question,  in  that 
case,  as  to  what  would  have  been  the  ruling 
if  the  right  of  trial  by  Jury  in  a  case  before 
a  Justice  of  the  peace  had  been  the  law  and 
the  practice  in  federal  courts  before  the  adop- 
tion of  the  seventh  amendment  That  court 
simply  followed  the  rule  that  where,  prior 
to  the  Constitution,  certain  cases  were  triable 
without  a  Jury,  it  was  not  error  to  refuse  a 
Jury  trial.  Here  both  the  law  and  the  prac- 
tice in  lunacy  cases  were  fully  established 
at  the  time  of  the  adoption  of  section  16,  art. 
1,  of  the  Constitution.  We  are  of  the  opin- 
ion that,  whether  or  not  the  jury  or  the 
trial  provided  for  in  lunacy  tnTestigations 


comes  fully  up  to  the  definition  given  of  a 
common-law  Jury  and  trial  under  federal 
practice,  still  It  is  such  "right  of  trial  by 
Jury  as  remain  inviolate"  within  the  contem- 
plation of  the  state  Constitution.  The  pro- 
visions of  state  Constitutions  and  the  court's 
construing  them,  so  far  as  we  have  been  able 
to  examine  into  the  authorities,  uniformly 
hold  them  as  guaranteeing  the  continuance 
of  the  right  given  under  a  general  law  un- 
changed, as  It  existed  either  at  common  law 
or  by  statute  in  the  particular  state  at  the 
time  of  the  adoption  of  the  Constitution. 
There  Is  an  exception  U  the  right  is  purely 
local  and  not  generaL 

We  so  understand  the  case  of  Sporza  t. 
German  Savings  Bank,  a  New  Xork  case, 
192  N.  Y.  8,  84  N.  E  406.  In  that  case  it  wa« 
Insisted  that  the  verdict  of  the  Jury  in  in- 
sanity inquiries  was  not  a  nuftter  of  right, 
but  that  it  was  resorted  to  by  the  chancellor 
for  the  purpose  of  informing  the  conscience 
of  the  court.  After  quoting  from  cases  to 
show  what  the  practice  in  that  state  former- 
ly was,  in  the  absence,  apparently,  of  stat- 
ute, the  majority  members  of  the  court  said 
It  was  apparent  that  at  the  time  the  provi- 
sion, to  the  effect  that  a  trial  by  Jury  in  all 
cases  in  which  It  has  heiobotoie  been  used 
shall  remain  inviolate,  was  incorporated  into 
the  Constitution  of  that  state,  the  custom 
prevailed,  on  the  part  of  the  chancellor,  in 
order  to  Inform  his  conscience,  to  require  a 
trial  by  Jury  of  the  question  of  the  insan- 
ity of  a  person,  in  all  cases  of  doubt.  Id  pro- 
ceedings taken  with  reference  to  bis  commit- 
ment and  to  the  disposal  of  his  property. 
Thereafter  the  Legislature  passed  an  act  to 
organize  a  state  lunatic  asylum  and  to  pro- 
vide for  its  inmates.  Among  other  things, 
it  was  provided  that  no  person  should  be 
admitted  to  the  asylum  except  upon  an  order 
of  a  court,  based  upon  a  certificate  under 
oath  of  two  phi'sidans,  etc. 

It  is  true,  as  claimed  by  appellee,  that  the 
duty  of  caring  for  Its  citizens  of  unsound 
mind  is  and  has  been  with  the  state,  and  that 
In  the  exercise  of  its  police  powers  may  pre- 
scribe audi  rules  and  regulations  as  may 
be  necessary  and  proper  in  the  diadiarge  cC 
such  duty,  and  that  without  conferring  Juris- 
diction on  any  of  its  oourts  to  make  sucJi 
inquiry.  But  where  the  state  in  -(lie  ex- 
ercise of  that  duty  has  prescribed  a  method 
or  form  of  Inquiry  and  determination  of  the 
question  of  inaanl^,  and  that  method  was  to 
submit  the  issue  to  a  Jury  and  have  the 
result  so  determined,  and  where  the  statse, 
by  constitutional  provision  thereafter  ad(9ted, 
carries  forward  and  continues  the  ri^t  to 
have  such  issue  of  insanity  determined  as  it 
formerly  was,  it  seems  that  the  Legislatore 
may  not  thereafter  destroy  that  ri^t  by 
prescribing  another  and  different  rule  or 
regulation.  If  we  are  not  in  error  In  con- 
cluding that  the  12  men  nominated  in  the 
statute  of  1858  to  determine  the  issue  of  in- 
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sanity  was  a  Jury,  and  the  bearing  a  trial. 
It  seems  to  us  the  right  of  Jnry  in  insanity 
Inquiries  would  be  simUar  to  the  right  of 
Jury  trial  in  any  other  character  of  cases 
where  Jury  trUIs  are  guaranteed;  we  can 
see  no  difference.  The  chancellor  examined 
the  certificate  and  such  other  facts  as  were 
produced,  and  made  a  final  order  of  com- 
mitment. The  New  York  Constitution  pro- 
vides, "The  trial  by  jury  in  all  cases  in 
which  it  has  heretofore  been  used  shall  re- 
main inviolate  forever,"  and  provides  for  a 
waiver  of  Jury  trial.  The  majority  of  the 
court  held  that  Mrs.  Sporza  had  the  right  to 
such  a  trial,  but  had  waived  that  right 
Two  of  the  members  of  the  court,  after  re- 
viewing many  cases  and  distinguishing  the 
Sporza  Case  from  those  discussed,  and  after 
reviewing  former  Constitutions  of  that  state 
and  showing  that  the  right  of  trial  by  Jury  pre- 
vailed prior  to  the  present  Constitntion,  on 
the  suggestion  that  the  constitutional  provi- 
sion, relative  to  trial  by  Jury,  referred  to  a 
common-law  Jury  of  12  men,  said  that  the 
statement  was  accurate  in  criminal  cases  In 
which  the  opinions  were  rendered,  and  fur- 
ther said: 

"I  cannot  find  in  it  anything  which  amountR 
to  a  denial  of  the  proposition  that,  if  the  right 
to  a  trial  by  a  Jury  such  bb  was  customarily 
Rummoned  under  a  commission  de  lunatlco  in- 
qoirendo  existed  before  the  Constitution,  it  is 
not  equally  preserved  by  the  fundamental  law." 

It  is  claimed  in  appellee's  motion  that  we 
are  In  error  In  remanding  appellant  to  the 
custody  of  tbe  sberifT  for  the  reason,  as  is  in- 
sisted, that  J.  A.  White,  tbe  husband,  has 
the  right  to  her  custody,  and  it  being  un- 
disputed that  slie  Is  Insane  and  should  be 
restrained,  and  that  in  this  proceeding  the 
Judgment  could  not  be  attacked  and  the  bond 
of  J.  A.  White  set  aside.  If  we  are  right  in 
the  conclusion  that  the  Judgment  is  void  not 
being  based  on  the  verdict  of  a  jury,  the  only 
condition  imder  tbe  statute  on  which  a  judg- 
ment adjudging  appellant  a  lunatic  could  be 
rendered,  it  seems  to  follow  that  the  proceed- 
ing In  the  progress  of  determining  the  issue 
of  insanity  would  rest  Just  where  it  was 
after  the  afSdavit  placed  her  before  report  of 
(he  board  of  physicians,  in  the  custody  of  the 
sheriff,  awaiting  a  hearing.  The  bond,  under 
the  statute,  is  given  after  the  hearing  and 
Judgment.  No  bond  is  provided  by  statute 
before  the  verdict  If  the  appellee  3.  A. 
White,  by  reason  of  his  being  the  husband 
of  appellant,  has  the  right  independently  of 
the  statute  and  bond,  to  have  tbe  custody  of 
appellant  as  claimed,  why  have  a  trial,  ver- 
dict judgment  or  bond?  We  do  not  so  con- 
strue the  law.  Furthermore,  by  what  au- 
thority do  appellees  assume  to  say  that  Mrs. 
White  is  Insane  and  should  be  restrained? 
There  is  nothing  in  this  record  to  sustain 
such  an  assertion,  except  the  finding  of  a 
body  which  has  assumed  to  so  adjudge  con- 
trary to  her  constitutional  rights.    It  was  not 


Incnmbent  upon  'her  in  this  condition  of  the 
record  to  offer  any  proof  of  her  sanity.  The 
presumption  is  that  she  is  sane  and  entitled 
to  her  liberty  until  the  contrary  Is  found  and 
established  by  competent  authority.  If  we 
could  accept  appellees'  premise  that  she  it 
insane  and  should  be  restrained,  then  it 
might  be  that  her  husband  could  lawfully 
assert  a  rigbt  to  her  custody  without  a 
bond  or  any  other  formality.  Appellees  seem 
to  lay  great  stress  upon  appellant's  failure  to 
deny  that  she  is  insane  and  should  be  re- 
strained, but  we  can  see  no  necessity  for  her 
to  do  so,  when  there  is  nothing  in  the  record 
to  rebut  the  presumption  of  sanity  which  ob- 
tains in  her  favor.  When  J.  A.  White  filed 
an  affidavit  charging  appellant  with  insanity, 
had  a  warrant  for  her  arrest  issued,  and 
served  and  she  placed  in  the  charge  of  the 
sheriff,  we  are  constrained  to  believe  that  he 
lost  whatever  right  of  custody  of  appellant 
he  might  have  had,  and  his  right  thereafter 
is  controlled  by  the  statute  in  his  giving  the 
bond  provided.  The  bond  given  is  a  statutory 
bond,  and  his  right  to  the  custody  of  appel- 
lant would  depend  upon  the  statute  under 
which  it  was  given.  We  think  we  are  not  in 
error  in  placing  appellant  in  charge  of  the 
sheriff. 
The  motion  for  rehearing  is  overruled. 


HOUSE   T.   ROUSE.      (No.   7061.) 

(Court  of  Civil  Appeals  of  Texas.    Oalveston. 
Jan.  27,  1916.) 

ATTACHireiTT  «=»19— Pkbsonb  Liablx— Codk- 

FBNDANTS. 

Though  more  than  one  defendant  is  sued, 
it  is  not  necessary  that  an  attachment  should 
apply  to  more  than  one  of  them. 

[Ed.  Note. — Fy>r  other  cases,  see  Attachment 
Cent  Dig.  (  61 ;   Dec.  Dig.  «=>19.] 

Appeal  from  Leon  County  Court;  0.  D. 
Craig,  Judge. 

Action  by  E.  F.  Rouse  against  R.  M.  House 
and  another.  From  a  judgment  for  plaintiff, 
defendant  House  appeals.     Affirmed. 

Wm.  Watson,  of  Centerville,  for  appellant 

LANE,  J.  This  suit  was  originally  insti- 
tuted in  the  Justice  court  of  precinct  No.  2  of 
Leon  county,  on  the  20th  day  of  November, 
1914,  by  E.  F.  Rouse  against  R.  M.  House 
and  L.  D.  Thompson,  to  recover  the  sum  of 
$103.28  due  upon  a  certain  note  executed  l^ 
R.  M.  House  as  principal  and  L.  D.  Thompson 
as  bis  surety,  payable  to  appellee  Rouse.  On 
the  day  of  institution  of  the  suit  appellee 
Rouse  made  affidavit  that  R.  M.  House,  one 
of  the  defendants,  was  Jointly  indebted  to 
him  in  tbe  sum  of  $163.28;  that  the  same 
was  due ;  that  the  said  R.  M.  House  was 
about  to  disuse  of  his  property  with  the  in- 
tent to  defraud  his  creditors;  that  the  at^ 
tacbment  applied  for  was  not  sued  out  for 
the  purpose  of  injuring  or  Iiarassing  the  said 
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defendant  Honse;  and  that  plaintiff  would 
probably  lose  his  debt  nnless  such  attach- 
ment IsBued.  Upon  the  prayer  of  Bouse,  a 
Writ  of  attachment  was  Issued  and  levied 
upon  two  bales  of  cotton,  the  property  of  said 
B.  M.  House.  The  plalntlfT  Bouse  recovered 
judgmeut  In  said  justice  court  against  R.  M. 
House  and  L.  D.  Thompson  jointly  and  sever- 
ally for  the  sum  of  $163.28,  and  Judgment 
was  also  rendered  In  favor  of  Thompson 
against  House  for  such  sum  as  he  might  pay 
on  the  judgment  rendered  In  favor  of  E.  F. 
Bouse.  From  such  judgment,  B.  M.  House 
alone  appealed  to  the  county  court  In  the 
county  court  House  filed  his  motion  to  quash 
the  writ  of  attachment  and  pleaded  In  recon- 
vention for  damages,  becaase  of  wrongful 
issuance  and  levy  of  attachment.  The  court 
overruled  the  motion  to  quash  the  attachment 
and  submitted  the  matters  in  controversy  to 
a  jury,  which  rendered  a  verdict  as  follows: 
"We,  the  jury,  give  the  plaintiff,  BX  P.  Bouse, 
judgment  for  bis  note,  interest,  and  attorney's 
fees,  and  we  find  against  the  defendant,  B.  M. 
House,  in  his  plea  of  reconvention." 

Upon  this  verdict  the  court  rendered  judg- 
ment In  favor  of  B.  F,  Bouse  against  B.  M. 
House  and  Ij.  D.  ThtMupson,  and  W.  C.  House 
and  J.  M.  Beed  as  sureties  upon  the  appeal 
bond  of  House,  for  the  sum  of  $163.28,  and 
judgment  in  favor  of  L.  D.  Thompson  against 
B.  M.  House  as  principal  and  W.  C.  House 
and  3.  M.  Beed  as  sureties  on  his  appeal 
bond,  for  any  sum  of  money  Thompson  may 
be  compelled  to  pay  on  the  judgment  render- 
ed in  favor  of  B.  F.  Rouse.  Judgment  was 
also  rendered  against  House  on  his  cross-bilL 
From  this  judgment  B.  M.  House  alone  has 
am>ealed  to  this  court. 

The  only  complaint  presented  by  appellant 
is  that  the  trial  court  erred  in  refusing  to 
quash  the  attachment  upon  Its  motion  :  First, 
because  the  affidavit  was  against  B.  M.  House 
only,  while  I>.  D.  Thompson  was  his  code- 
fendant,  and  the  affidavit  stated  that  B.  M. 
House  was  jointly  Indebted  to  the  plaintiff 
and  does  not  state  that  Thompson  was  so  in- 
debted; second,  because  It  states  that  E.  M. 
House  is  about  to  dispose  of  his  property 
with  intent  to  defraud  his  creditors,  and  fails 
to  apply  such  statement  to  House  and  Thomp- 
son jointly ;  and,  third,  because  said  affidavit 
falls  to  state  that  snld  attachment  was  not 
sued  out  for  the  purpose  of  injuring  or  har- 
assing both  of  the  defendants  or  either  of 
them,  but  only  states  that  it  was  not  sued 
out  for  the  purpose  of  injuring  or  harassing 
the  defendant  B.  M.  House. 

We  Ijnow  of  no  law  which  requires  a  credi- 
tor in  suing  out  an  attachment  to  make  it 
apply  against  all  the  defendants  where  more 
than  one  is  sued.  This  suit  was  against  B. 
M.  IIou.se,  the  principal  maker  of  the  note 
sued  upon,  and  against  !>.  D:  Thompson  as 
surety  for  House ;  and  we  see  no  reason  why 
the  writ  of  attachment  should  not  be  issued 
against  the  principal  debtor  only,  if  the  credi- 


tor so  diose.  The  contention  of  appellant 
will  only  apply  where  the  attachment  is  sued 
out  against  more  than  one  defendant.  We 
think  the  affidavit  in  this  case  was  sufficient, 
and  that  the  court  did  not  err  in  refusing  to 
quash  the  attachment  proceedings.  The  judg- 
ment of  tile  trial  court  Is  affirmed. 
Affirmed. 


MOOBH  et  MX.  V.  BKAKLEY.     (No.  55S6.) ' 

(Ckkurt  of  Oivil  Appeals  of  Texas.    San  Antoiii& 

Feb.  2, 1916.    On  Motion  for  Behearing, 

Feb.  23,  1916.) 

1.  FbaTTD    «=»5$>— FaubK    BKFBXBKIfTATIOKB- 

Damageb— Evidence. 

In  an  action  for  damages  for  false  represen- 
tations as  to  the  value  of  bonda  delivered  to 
plaintiff  on  the  exchange  of  realty,  where  the 
only  evidence  as  to  the  value  of  bonds  was  the 
amount  agreed  upon  by  the  parties  at  the  time 
of  the  exchange  and  their  value  some  months 
thereafter,  no  damages  for  decrease  in  valae 
could  be  allowed,  the  value  at  a  subsequent  date 
not  being  a  proper  measure  of  damages. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  H  60-62,  64;   Dec.  Dig.  «=>{».] 

2.  Fbaud  «=»50— PEKSUMPnoNS. 

In  the  absence  of  any  evidence  to  the  con- 
trary, It  must  be  presumed  that  the  parties  put 
the  true  value  on  the  property  they  exchanged. 
[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  it  46,  47;   Dec.  Dig.  «=>50.] 

3.  Fbaud  ®3»59— Damages. 

The  measure  of  damages,  where  bonds  gives 
for  the  difference  on  an  exchange  of  land  were 
not  of  the  value  represented,  is  the  difference 
between  the  estimated  market  value  of  the 
bonds,  based  on  the  representattons  made,  and 
the  true  market  value  at  the  time  of  their  de- 
Uvery. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  a  60-62,  64;   Dec.  Dig.  <S=»59.] 

4.  Fratid  ®=350— Evidence— Dahaqks. 

No  damages  can  be  allowed  where  the  trae 
value  of  bonds  given  on  an  exchange  of  realty 
at  the  time  of  the  exchange  is  not  shown,  hot 
the  suit  was  based  on  the  fact  that  the  boud< 
thereafter  depredated  in  value. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  U  46,  47 ;   Dec.  Dig.  «s»50.] 

5.  Fbaxtd    $s>S9— NomNAi.    Damaom— Evi- 

DBROB. 

In  an  action  to  recover  for  inisrepresent»< 
tions  in  the  exchange  of  bonds  for  real  estate, 
where  the  plaintiff  failed  to  show  misrepresenta- 
tions as  to  the  value  of  the  bonds  at  the  time 
or  before  the  exehmige,  no  nominal  damaint 
could  be  awarded,  there  being  no  violation  of  his 
rights,  though  other  facts  than  value  were  mis- 
represented. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  {§  eO-62,  64 ;   Dec  Dig.  ^s>Sd.] 

6.  Fbaud  «s>S6— Bvidxnce. 

In  an  action  for  damages  for  alleged  nit- 
representations  in  the  exchange  of  land  for 
bonds,  testimony  of  the  plaintiff  that  he  relied  on 
the  fact  that  the  bonds  were  issued  by  a  Baptist 
university  and  purported  to  be  secnred  by  i 
first  mortgage  waa  immaterial. 

[Ed.  Note.— For  other  cases,  see  Fraod,  Sent 
Dig.  i  6S;  Dec.  Dig.  <3=356.] 

On  Motion  for  Behearing. 

7.  Fbaud     i8=»22— Misbepbbsbktatiohb— Op- 

POETUNITT  to  InvEBTIGATK. 

A  court  of  equity  will  not  set  aside  a  con- 
tract or  grant  damages  on  the  ground  of  frandu- 
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lent  misrepresentations  when,  after  the  misrep- 
resentations were  made  the  party  defrauded  was 
eiven  sufficient  opportunity  to  investiROte  and 
learn  the  real  facts,  so  that  where  the  defendant 
offered  the  plaintiff  30  days  to  look  into  bonds 
taken  by  hfm  in  ezchance  for  real  estate  and 
plaintiff  refused  to  investigate,  he  cannot  recov- 
er damages. 

[Ed-  Note.— For  other  cases,  see  Fraud,  Gent 
Dig.  H  19-23;   Dec.  Dig.  <S=»22.] 

Brior  from  District  Court,  Bexar  County ; 

5.  G.  Tayloe,  Judge. 

Action  by  W.  C.  Moore  and  wife  against 

6.  S.  BeaUey.  Judgment  on  directed  verdict 
for  defendant,  and  idalntUEs  bring  error.  Af- 
firmed. 

W.  W.  King,  of  San  Antonio,  for  plaintiffs 
in  error.  Boyle  ft  Storey  and  West  &  McMU- 
hin,  all  of  Ban  Antonio,  for  defendant  in 
error. 

FLY,  O.  J.  Plaintiffs  in  error  sued  defend- 
ant in  error  to  recover  damages  in  Uie  sum 
of  $1,800,  alleging  that  iriaintiffs  and  defend- 
ant bad  exchanged  OMtaln  parcels  of  land, 
and  plaintiff's  land  being  more  valuable  than 
that  of  defendant  he  gave  promissory  notes 
and  13  bonds,  the  face  value  of  which  was 
$1,300,  but  which  were  alleged  to  be  «f  no 
value ;  that  they  were  purported  to  be  first 
mortgage  bonds  of  the  Texas  Baptist  Uni- 
versity and  secured  by  a  Uen  on  its  property. 
Fraud  was  alleged  upon  the  part  of  defend- 
ant as  follows: 

"That  at  the  time  the  contract  was  made  far 
the  exchange  of  said  properties,  and  at  the  time 
the  deeds  were  executed  in  pursuance  thereto, 
and  ut  the  time  the  said  bonds  were  delivered 
to  plaintiff,  the  defendant  and  his  duly  autlioriz- 
ed  agent  represented  to  plaintiff  that  the  same 
were  first  mortgage  bonds  of  the  Texas  Baptist 
University ;  that  is  said  bonds  were  secured  by 
a  first  lien  upon  the  property  of  said  university, 
that  said  bonds  were  the  only  debts  owing  by 
said  university  and  its  property  was  worth  the 
sum  of  one  hundred  and  fifty  thousand  dollars 
($150,000). 

"That  the  representations  made  as  aforesaid 
were  l)elieved  by   plaintiffs   to  be  true   when 
made  and  they  were  ignorant  of  their  falsity, 
and  they  acted  upon  said  repres^tationg  and  , 
received  said  bonds  at  their  par  value,  believing 
them  to  be  a  first  lien  upon  the  property  of  said  ' 
university,  and  that  the  property  of  said  uni-  ' 
vendty  given  as  security  for  the  payment  of  . 
said  bonds  was  amply  sufficient  in  value  to  se-  i 
cure  their  paj'ment.     That  the  representations  ! 
so  made  by  defendant  and  his  agent  to  plaintiffs  ' 
were  made  for  the  purpose  of  inducing  plaintiff 
to  act  thereon,  ana  plaintiffs  would  not  have 
acted  thereon  but  for  said  representations. 

"That  said  representations  made  as  aforesaid 
were  wholly  false  in  this:  That  at  the  time  of 
the  issuance  of  the  bonds  by  the  Texas  Baptist 
university,  of  wliich  the  said  13  bonds  above  de- 
scribed form  a  part,  and. at  the  time  of  the  exe- 
cution of  the  mortgage  or  deed  of  trust  given 
by  said  university  to  secure  the  same,  and  at 
tbe  time  of  the  sale  of  the  13  bonds  to  plalntiifs, 
the  property  of  said  University  was  titen  incum- 
bered bv  prior  vendor's  liens  executed  by  the 
Texas  Baptist  tlniversity  for  eighteen  thousand 
dollars  ($18,000)  and  interest,  held  by  R.  W. 
Scars,  and  eleven  thousand  eight  hundred  and 
Sjenty-fonr  dollars  and  eighty-three  cento  ($11,- 
824.83)  held  by  C.  C.  Huffines  et  al..  retained 
jn  a  deed  executed  by  the  Patton  Seminary  ft 
Conservatory  of  Music  to  the  Texas  Baptist 


TJniversitT  dated  on  tbe  9tb  day  of  March,  1905, 
and  another  deed  executed  b^  J.  G.  Etherids^ 
to  the  Texas  Baptist  University  on  the  4th  day 
of  April,  1906.  And  the  value  of  aU  of  tbe 
property  of  said  nniversity  then  less  than  the 
said  bonded  debt 

"That  the  said  prior  liens  as  aforesaid  were^ 
at  tbe  time  of  the  sale  of  the  lx>nds  by  defend* 
ant  to  plaintiffs,  greatly  in  excess  of  the  value 
of  the  property  belonging  to  said  university, 
whereby  tbe  said  bonds  were  then  and  are  now 
worthless,  and  that  these  plaintiffs  failed  to  dis- 
cover the  existence  of  said  prior  liens  or  tliat 
said  representations  so  made  were  false,  until 
on  or  about  the  2d  day  of  August,  1911.*' 

Tbe  court  after  bearing  the  evidence  in- 
structed a  verdict  for  defendant. 

The  evidence  shows  that  B.  H.  Howard 
^as  tbe  agent  of  plaintiffs  to  sell  or  exchange 
certain  real  estate  owned  by  them,  and  in  the 
prosecution  of  his  agency  he  succeeded  in 
obtaining  from  defendant  an  agreement  to 
maJie  a  certain  exchange,  whereby  be  was 
to  receive  properties  known  as  numbers  713 
and  717  in  the  city  o^  San  Antonio,  on  the 
west  side  of  Howard  street,  between  Parii 
avenue  and  Evergreen  street,  of  tbe  e.stimat- 
ed  value  of  $10,000,  and  was  to  give  therefor 
$1,700  in  cash,  to  convey  to  plaintiffs  two  cer- 
tain lots  of  the  estimated  value  of  $2,000,  to 
deliver  to  plaintiffs  13  bonds  issued  by  the 
Texas  Baptist  University  of  Dallas,  Tex.,  and 
to  execute  to  plaintiffs  5  vendor's  lien  notes 
in  the  sum  of  $1,0(X)  each.  Plaintiffs  were  to 
pay  a  certain  indebtedness  on  the  two  lots  of 
$1,600.  ^nie  trade  was  consummated  as  in: 
dlcated,  the  necessary  deeds  and  notes  were 
executed,  and  the  13  bonds  delivered  to  plain- 
tiffs. It  was  recited  In  the  bonds  that  they 
belonged  to  a  series  of  similar  bonds  number- 
ed from  100  to  4(X),  Inclusive,  amounting  la 
the  aggregate  to  $40,000,  secured  by  a  mort- 
gage or  deed  of  trust  on  all  the  property,  real 
and  personal,  owned  by  tbe  Texas  Baptist 
University,  and  on  each  of  the  bonds  was 
the  foIlowlDg  indorsement:  "Tbe  Texas  Bap- 
tist University  First  Mortgage  Bond,"  with 
dates,  etc.  The  trade  was  closed  6a  .'Septem- 
ber 19,  1910,  and  appellants  did  not  discover 
the  t>onds  until  June,  .1911.  There  was  & 
superior  Uen  to  that  evidenced  by  the  mort- 
gage to  secure  the  bonds  made  to  secure  the 
sum  of  $18,000,  and  there  were  other  liens 
paramount  to  the  lien  for  the  bonds.  Tbe ' 
property  was  sold  to  pay  those  claims  and 
nothing  remalued.  The  bonds  at  the  time  of 
the  trial  were  worthless,  but  what  their  val- 
ue was  in  September,  when  they  were  deliv- 
ered to  plaintiffs,  is  not  shown  by  the  evi- 
dence. Tbe  first  Interest  due  on  the  bonds 
after  appellants  obtained  them  was  paid  to 
them.  No  conversation  took  place  between 
plaintiffs  and  defendant  preliminary  to  the 
trade.  The  only  statement  made  by  defend- 
ant as  to  the  bonds  was  to  R.  H.  Howard, 
and  as  written  by  the  latter  and  given  plain- 
tiffs was: 

"Bonds— 7  years  to  run,  issued  to  Texas  Bap- 
tist Institute  at  Dallas  for  improvements  $4(),- 
000,  which  is  all  that  is  owed,  and  the  property 
is  worth  $130,000,  as  stated  by  the  Surety  ft 
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Trust  Ck>mpaii7  of  Dalla»— 6%,  payable  semiaiK 
Dually." 

Defendant  told  R.  H.  Howard  and  he  told 
Moore  wben  he  gaye  him  the  statement  that 
he  CO  aid  take  30  days  and  InTestigate  as  to 
the  truth  of  It.  Moore  made  no  investigation 
bnt  stated  that  he  was  satisfied  If  the  Bap- 
tist Church  backed  the  bonds,  and  on  their 
face  they  showed  they  were  first  mort- 
gage bonds,  and  he  made  no  investigation. 
There  were  no  representations  made  when 
the  contract  was  signed,  when  the  deeds 
were  executed,  or  when  the  bonds  were  de- 
livered, as  Is  alleged  In  the  petition.  There 
Is  no  evidence  tending  to  show  that  the  bonds 
were  not  worth  $1,300  when  they  were  de- 
livered to  plaintiffs.  It  was  months  aft- 
er the  bonds  had  been  dellvere'd  to  plaintiffs 
that  the  property  of  the  Texas  Baptist  Uni- 
versity was  placed  In  the  hands  of  a  receiver. 

[1,2]  The  testimony  showed  that  It  was 
agreed  between  the  parties  when  the  ex- 
change was  made  that  the  bonds  were  worth 
?1,300,  and  plaintiffs  Insist  that  "If  the  par- 
ties agreed  upon  the  value  at  the  time  the 
conveyances  were  made,  this  may  be  deemed 
its  true  value,"  as  was  held  in  the  case  of 
White  V.  Street.  67  Tex.  177,  2  S.  W.  529. 
That  Is  the  only  proof  as  to  the  value  of  the 
bonds  at  time  of  trade  that  was  made,  and 
upon  that  proof,  if  proof  It  be,  plaintiffs  fail- 
ed to  show  that  they  sustained  any  damages 
whatever.  The  only  evidence  as  to  the  value 
of  the  bonds  was  the  value  months  after  the 
exchange,  and  that  could  not  be  used  as  a 
measure  of  damages.  The  bonds  were  not 
worthless  when  the  exchange  was  made  be- 
cause afterwards  they  produced  Interest 
which  was  collected  by  plaintiffs.  In  the  ab- 
sence of  any  evidence  to  the  contrary  It 
must  be  presttmed  that  the  parties  put  the 
tme  value  on  the  property  that  they  ex- 
dianged. 

[3,  4]  Stripped  of  all  technicalities,  the  true 
measure  of  damages  In  this  case  would  be  the 
difference  in  the  estimated  market  value  of 
the  bonds,  based  on  the  representations  of  de- 
fendant, and  the  tme  market  value  at  the 
time  the  bonds  were  delivered  to  plaintiffs. 
Under  that  common  sense  measure  the  proof 
falls  to  disclose  any  way  to  calculate  the 
'damages.  The  same  result  Is  reached  If  we 
apply  the  rule.  Invoked  by  plaintiffs,  laid 
down  In  George  v.  Hesse,  100  Tex.  44,  93  S. 
W.  107,  8  U  R.  A.  (N.  S.)  804,  128  Am.  St 
Rep.  772,  15  Ann.  Cas.  456,  whl(di,  In  cases 
of  exchange  of  property,  states  the  measure 
of  damages  to  be  "the  difference  between  the 
value  of  that  which  he  has  parted  with,  and 
the  value  of  that  which  he  has  received  un- 
der the  agreement"  The  value  of  nothing 
exchanged  In  this  transaction  Is  questioned, 
except  the  value  of  the  bonds;  therefore  noth- 
ing need  be  taken  Into  consideration,  except 
the  represented  value  and  the  actual  value 
of  the  bonds  at  the  time  the  exchange  was 
executed.  Np  value  was  shown  by  plaintiffs 
at  that  time,  and  the  agreed  value  must  be 


taken  as  the  true  value,  and  conseaneiiily 
there  was  no  basis  for  the  suit 

[5]  If  there  was  no  misrepresentatlMi  as 
to  the  value  of  the  bonds  at  the  time  or  be- 
fore the  exchange  was  consummated,  there 
could  be  no  basis  for  nominal  damages,  be- 
cause there  was  no  Invasion  or  violation  of 
any  legal  right  of  plaintiffs,  and  this  salt 
was  not  necessary  for  the  vindication  of  a 
right  nor  to  redress  a  wrong  deserving  com- 
pensation. In  the  testimony  there  Is  no  basds 
for  damages,  substantial  or  nominal,  and  tbe 
court  could  not  do  otherwise  than  instruct  a 
verdict  for  defendant.  It  would  not  matter 
that  the  bonds  were  not  secured  by  a  first 
mortgage,  nor  that  the  property  of  the  Texas 
Baptist  University  was  not  worth  $150,000, 
nor  that  it  owed  more  than  $40,000,  if  the 
bonds  were  worth  $1,300  when  the  exchange 
took  place,  no  case  was  made  out  At  that 
time  the  university  may  have  been  perfectly 
solvent  A  day  may  change  the  condition  of 
a  man  or  corporation  from  one  of  solvency  to 
one  of  insolvency.  This  is  well  known  to 
every  one  acquainted  with  the  moving  pic- 
tures of  modern  business  life. 

[8]  The  evidence  of  W.  G.  Moore,  complain- 
ed of  in  the  fifth  assigiiment  of  error,  in 
view  of  the  facts,  is  utterly  immaterial,  and 
the  assignment  is  overruled.  The  same  can 
be  said  of  the  second  and  third  assignments 
of  error. 

The  evidence  of  Moore  tended  to  show  that 
he  relied  on  the  fact  that  the  bonds  were  is- 
sued by  a  Baptist  institution,  and  that  the 
bonds  purported  to  be  secured  by  a  first  mort- 
gage. 

The  Judgment  is  affirmed. 

On  Motion  for  Rehearing. 

It  is  strenuously,  tf  not  logically,  insisted 
that  the  opinion  in  this  case  is  in  poeitlye 
and   direct   conflict   with    the   opinions    in 
the  case  of  George  v.  Hesse,  the  one  by  this 
court  being  found  in  94  S.  W.  1124,  and  that 
by  the  Supreme  Court  in  100  Tex.  46,  93  S. 
W.  107,  8  L.  R.  A,  (N.  S.)  804,  123  Am.  St. 
Rep.  772,  15  Ana  Cas.  456.    In  that  case  It 
was  proved,  as  in  the  other  cases  cited  by  the 
plaintiffs,  that  the  defendants  had  been  guil- 
ty of  fraudulent  and  false  representations, 
and  that  plaintiffs  in  trading  relied  on  such 
representations.     In  tills  case  it  was  not 
proved  that  defendant  as  alleged  by  plain- 
tiffs, made  false  representations  "when  the 
contract  was  signed,"  or  "when  the  deeds 
were  executed,"  or  "when  the  bonds  were 
delivered,"  and  plaintiff  W.  O.  Moore  reiterat- 
ed that  he  relied  alone  on  the  fact  that  a 
Baptist  church  was  back  of  the  bonds  and 
that  they  were  first  mortgage   bonds.     In 
the  George-Hesse  Case,  the  representations 
made  the  land  appear  more  valuable  than  it 
really  was,  but  in  this  case  it  is  not  pre- 
tended that  the  bonds  were  not  worth  all 
they  were  sold  for  at  the  time  of  the  trade. 
It  is  admitted  that  at  that  time  they  were 
worth  their  face  value.     It  is  the  coutcu 
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tlon,  bowever,  becanse  the  bonds  afterwards 
became  worthless,  defendant  must  refund  the 
money  that  plaintiffs  paid  for  them.  There 
can  be  no  Justice  In  such  a  proposition. 

[7]  The  nncontroTerted  testimony  showed 
that  defendant  requested  W.  0.  Moore  to 
investigate  as  to  the  bonds  and  gave  him 
the  name  of  a  trust  company  which  would 
glre  him  information.  Moore  was  acquaint- 
ed in  Dallas  and  could,  In  less  than  a  week's 
time,  hare  obtained  a  full  report  as  to  the 
financial  condition  of  the  Baptist  College. 
He  was  glren  30  days  In  which  to  make  the 
Investigation,  but  he  was  satisfied  because 
the  Baptist  Institution  had  Issued  the  bonds. 
A  court  of  equity  will  not  set  aside  a  con- 
tract or  grant  other  relief  on  the  ground 
of  misrepresentations,  "when,  after  the  rep- 
resentation, the  party  receiving  it  has  given 
to  him  a  sufficient  opportunity  of  examining 
into  the  real  facts,  when  his  attention  is  di- 
rected to  the  sources  of  information,  and  he 
commences,  or  purports  or  professes  to  com- 
mence, an  investigation.  The  plainest  mo- 
tives of  expediency  and  of  Justice  require 
that  he  should  be  charged  with  all  knowl- 
edge which  he  might  have  obtained  had  he 
pursued  the  inquiry  to  the  end  with  diligence 
and  completeness.  He  cannot  claim  that  he 
did  not  learn  the  truth,  and  t2iat  he  was  mis- 
led." Pomeroy,  Eq.  Jur.  {  893.  No  effort  was 
made  by  the  defendant  to  conceal  the  facts 
from  W.  G.  Moore^  but  he  was  invited  to  in- 
vestigate and  ample  time  given  for  the  in- 
vestigation. There  was  no  fiduciary  rela- 
tion existing  between  the  parties.  They  had 
never  met  and  did  not  meet  until  they  ex- 
ecuted the  exchange  of  the  property.  The 
evidence  tends  to  show  that  plaintiffs  did 
not  rely  on  the  fact  that  the  bonds  were  se- 
cured by  a  first  mortgage  for  in  the  state- 
ment given  by  Howard  there  was  no  men- 
tion of  the  mortgage,  and  it  would  seem  that 
plaintiffs  never  saw  the  bonds  until  they 
were  delivered  at  the  time  the  exchange  was 
consummated.  He  had  agreed  to  take  the 
bonds  before  he  ever  saw  them  or  knew  that 
they  purported  to  be  first  mortgage  bonds. 

We  have  seen  no  opinion  holding  that  in 
order  to  ascertain  the  loss  the  value  of 
the  proi)erty,  about  which  the  representation 
was  made,  should  be  taken  6  months,  a  year, 
or  5  years  after  the  exchange  was  made. 
It  must  be  the  value  at  the  time  the  trade 
was  made.  In  order  to  ascertain  the  loss 
the  injury  should  be  confined  to  the  time  of 
the  trade.  If  the  bonds  were  worth  $1,300 
when  they  were  delivered  to  plaintiffs,  as 
they  admit  they  were,  defendant  cannot  be 
held  to  have  guaranteed  they  would  never 
decrease  in  value. 

The  rule  laid  down  by  this  court  as  to 
damages  is  in  full  harmony  with  that  enunci- 
ated by  this  court  in  George  v.  Hesse.  In 
that  case  the  measure  of  damages  was  fixed 
by  the  difference  between  the  price  paid  for 
the  land  and  what  it  was  really  worth. 
In  the  case  of  Merrill  v.  Taylor,  72  Tex.  285, 


10  S.  W.  532,  the  8<tme  rule  was  enunciated. 

In  the  case  of  Smith  v.  Belles,  132  TJ.  S. 
126,  10  Sup.  Ct.  39,  33  I*  Bd.  279,  relied  on 
very  confidently  by  plaintiffs,  the  court  holds 
identically  as  does  this  court  The  Supreme 
Court  said: 

"What  the  plaintiff  paid  for  the  stock  was 
properly  put  in  evidence,  not  as  the  basis  of  the 
application  of  the  rule  in  relation  to  the  differ- 
ence between  the  contract  price  and  the  market 
or  actnal  value,  but  as  establishing  the  loss  be 
bad  sustained  in  that  particular.  If  the  stock 
had  a  value  in  fact,  that  would  necessarily  be 
applied  in  reduction  of  the  damages." 

That  Is  what  this  court  holds  and  has 
held,  and  It  Is  not  only  founded  on  common 
sense,  but  on  the  principles  of  Justice.  Plain- 
tiffs state  that  this  court  must  indulge  In 
the  presumption  that  the  value  agreed  on  by 
the  parties  was  the  true  value,  and,  such 
being  the  case,  plaintiffs  fall  to  show  that 
they  sustained  any  damage.  If  the  bonds 
were  worth  $1,300  when  the  trade  was  made, 
it  Is  a  matter  of  no  moment,  so  far  as  this 
case  is  concerned,  what  they  may  have  been 
worth  long  afterwards. 

Again,  In  the  case  of  Slgafus  v.  Porter, 
17»  U.  S.  125,  21  Sup.  Ct  37,  45  L.  Ed.  U3, 
the  court  held: 

"Upon  the  assumption  that  the  property  was 
not  worth  what  the  plaintiffs  agreed  to  give  for 
it,  they  were  entitled  to  have — if  the  evidence 
sustained  the  allegation  of  false  and  fraudulent 
representations  upon  which  they  were  entitled  to 
rdy  and  upon  which  they  in  fact  relied — a  ver- 
dict and  judgment  representing  in  damages  the 
difference  between  the  real  value  of  the  proper- 
ty at  the  date  of  its  sale  to  the  plaintiffs  and 
the  piice  paid  for  it,  with  interest  from  that 
date,  and,  m  addition,  such  outlays  as  were  legit- 
imately attributable  to  the  defendant's  conduct, 
but  not  damages  covering  'the  expected  fruits  of 
an  unrealized  speculation.'  If  plaintiffs  were  in- 
veigled by  the  fraud  of  the  defendant  into  pur- 
dtasing  this  mining  property,  a  judgment  of  the 
character  just  indicated  would  make  them  whole 
on  account  of  the  loss  they  sustained." 

That  la  the  Just  rule,  it  is  the  Texas  rule, 
and  we  have  followed  it  in  this  case. 

Plaintiffs  misapprehend  the  case  of  Dargan 
V.  Ellis,  81  Tex.  194,  16  S.  W!.  789,  as  they 
have  the  other  cases  on  the  subject  for  that 
case  totally  fails  to  sustain  their  view  of 
this  case.  That  case  merely  reiterates  and 
applies  the  doctrine  that  in  the  absence  of 
proof  as  to  the  value  of  the  pn^erty  at  the 
time  of  the  exchange,  the  agreed  value  will 
be  taken  as  the  true  value.  So  we  hold  In 
this  case,  and  under  that  ruling  plaintiffs 
have  failed  to  make  out  a  case,  because  they 
received  all  they  contracted  for. 

There  is  no  merit,  us  stated  in  our  former 
opinion,  in  the  contention  that  plaintiffs  are 
entitled  to  nominal  damages.  Plaintiffs  fail- 
ed to  make  out  a  case,  and  under  the  rule 
followed  In  Texas  and  federal  courts  there  is 
no  basis  for  nominal  damages.  In  a  Minne- 
sota case,  in  which  the  same  measure  of 
damages  is  laid  down  as  the  one  laid  down 
by  this  court,  the  Supreme  Court  of  that 
state  held: 

"The  plaintiff,  under  such  a  rule,  would  not  be 
permitted    to   recover   nominal   damages   even 
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without  proof  of  loss  or  injury.  *  *  *  Dam- 
age is  or  the  essence  of  the  action  of  deceit; 
an  essential  element  to  the  right  of  action,  and 
not  merely  a  consequence  flowing  from  it."  Al- 
den  V.  Wright,  47  Minn.  225,  49  N.  W.  767. 

According  to  the  old  maxim: 
"Fraud  without  damage  or  damage  without 
fraud,  gives  no  cause  of  action." 

The  question  as  to  tbe  measure  of  damages 
In  cases  of  exchange  of  properties,  wtien 
fraud  is  shown,  is  fully  discussed  In  the 
Iowa  case  of  Stoke  ▼.  Converse,  163  Iowa, 
274.  133  N.  W.  709,  38  L.  K.  A.  466,  Ann.  Cb8. 
1913E),  270,  and  In  the  notes  appended  are 
several  cases  like  the  one  under  considera- 
tion In  which  nominal  damages  were  denied. 

We  would  not  have  deemed  it  necessary 
to  have  written  anytliing  further  on  the  is- 
sues involved,  had  it  not  been  that,  In  a  very 
long  and  strenuous  motion  for  rehearing,  It 
Is  with  Inipasslonate  emphasis  asserted  that 
this  court  had  overruled  all  cases  and  prece- 
dents in  Its  former  opinion,  and  we  deemed 
it  appropriate,  If  not  necessary,  to  show  that 
this  court  is  not  only  In  accord  with  the  Tex- 
as cases,  but  with  those  of  the  United  States 
and  other  states.  The  former  opinion  was 
written  after  a  full  consideration  of  the  sub- 
ject, and  we  think  the  measure  of  damages 
followed  by  this  court  is  plain  enough,  and 
so  Just  that  it  should  appeal  to  the  Intelli- 
gence of  every  one. 

The  motion  for  rehearing  is  overruled. 


INTERNATIONAIi  Sc  O.  N.  BY.  CO.  et  aL  ▼. 
liANDA  &  STOREY.     (No.  6676.) 

■■  (Court  of  Civil  Appeals  of  Texas.    Austin. 
Feb.  2,  1916.) 

1.  CABRiBits  «s»227— Cabkiaob  or  Live  Stock 
—PixAWNO— Damages. 

In  an  action  by  ibippers  of  live  stock  for 
delar  is  transit,  tbe  petition,  alleging  that  the 
cattle  should  have  reached  destination  on  a 
given  date,  but  did  not,  so  that  plaintiffs  were 
compelled  to  bold  them  over  for  the  next  market, 
was  in8uffi(n.ent  as  failing  to  allege  when  they 
arrived  and  why  they  were  held  over. 

[Ed.    Note. — For   other    cases,    see    Carriers, 
Cent  Dig.  i|  232,  953-956 ;  Dec.  Dig.  <S=5227.] 

2.  Cabriebs  ®=>227— Cabbiaoe  of  Live  Stock 
—Issues  and  Proof. 

In  an  action  by  shippenr  of  live  stock  for 
delay  in  transit,  where  the  petition  alleged  only 
that  the  cattle  should  have  arrived  on  a  certain 
date,  but  did  not,  whereby  the  shippers  were 
compelled  to  hoirl  them  over  for  the  next  market, 
proof  of  an  additional  shrinkage  in  weight  aft- 
er arrival  and  of  the  decline  in  the  market  at 
which  the  cnltle  were  sold  was  inadmissible  for 
want  of  basis  in  the  plesdings. 

[Ed.    Note.— For   otlier    cases,    see  Carriers. 
Cfrnt.  Dig.  ii  232,  953-056 ;   Dec.  Dig.  «=>227.] 

3.  Tbiai.  4=>251  —  Instbuctions  —  Issues  to 
BB  Submitted — Pm;adinq  to  Suppobt. 

In  an  action  by  shippers  of  live  stock  for 
delay  in  transit,  where  there  was  no  basis  in  the 
pleadings  for  proof  of  shrinkage  in  weight  after 
the  shipment's  late  arrival,  or  for  the  declino 
in  the  market  for  which  the  cattle  were  hel<l 
over,  the  court  erred  in  submitting  such  mat- 
ters to  the  jury,  as  well  as  an  item  for  addition- 


al feed,  as  recovery  should  have  been  confined 
to  the  damages  suffered  by  reason  of  the  shrink- 
age in  weight  on  account  of  the  cattle's  failore 
to  arrive  before  a  time  which,  though  late,  was 
nevertheless  early  enough  to  make  a  market 
before  the  one  at  which  they  were  actually  sold. 
[Ed.  Note. — ^For  other  cases,  see  TriaL  Cent 
Dig.  a  687-895;    Dec  Dig.  <8»251.] 

4.  Carbibbs  «s>229— Cabbiaoe  of  Live  Stock 
—Delat  in  TBAnanv-DAMAaEs. 

The  measure  of  damages  recoverable  by 
shippers  of  live  stock  for  delay  in  transit  was 
the  difference  in  the  market  value  of  the  cattle 
on  arrival  at  market  and  their  market  value 
when  and  in  the  condition  in  which  they  shonU 
have  arrived,  unless  tbe  carriers'  negUgence 
caused  the  smpm^t  to  be  held  over  for  market 
after  arrival. 

[E!d.  Note. — ^For  other  cases,  see  Carriers, 
Cent  Dig.  H  930.  963,  964;  Dee.  Dig.  «S3229.J 

6.  Trial   «=3253  —  Instbuctiowb  —  Isnobino 

Evidence. 

In  an  action  by  shippers  of  live  stock  for 
delay  in  transit,  peremptory  instructions  for 
defendants  on  the  ground  that  the  evidence  was 
insufficient  as  a  basis  for  damages  on  account 
of  a  decline  in  the  market  on  the  day  after  tbe 
cattle  arrived  late  were  properly  refused,  where 
the  evidence  raised  the  issue  of  shrinkage  in 
weight 

[Ed.  Note.— For"  other  cases,  see  Trial,  Cent 
Dig.  H  613-628;   Dec.  Dig.  «=»253.] 

6.  Cabktebs  ®3»213— Cabbiage  of  Live  Stock 

—Duty  of  Cabbies. 

Carriers  of  live  stock  are  not  responsible 
for  the  usual  and  ordinary  delays  incident  to  the 
ordinary  conduct  of  their  business. 

(Ed.  Note. — For  other  cases,  see  Carriera, 
Gent  Dig.  U  920-922 ;   Dec.  Dig.  «=»213.] 

7. 'Appeal  and  EbbOb  9=31067  —  Babkless 

Ebbob— Refusai.  of  Chabok. 

In  an  action  by  shippers  of  live  stock  for 
delay  in  transit,  in  view  of  the  shippers'  plead- 
ings and  tbe  court's  charge,  the  refusal  to  give 
a  requested  charge,  that  defendants  were  not 
responsible  for  usual  and  ordinary  delays  inci- 
dent to  their  business,  was  hamuess. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  j  4229;  Dec.  Dig.  <8=1067j 
Trial,  Cent  Dig.  f  475.] 

8.  Cabbsebs  9=>230— Carbiaqe  of  Litk  Stock 
— ^Requibembnts  of  Fedebai.  Act. 

In  an  action  by  shippers  of  Uve  stock  for 
delay  in  transit,  where  the  shipment  was  inter- 
state and  required  at  least  GO  hours  to  make,  the 
jury  should  have  been  instructed  with  reference 
to  the  requirements  of  the  federal  law  as  to  the 
unloading  of  cattle  for  resting,  watering,  and 
feeding. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §S  961,  962 ;  Dec.  Dig.  «=230.1 

9.  Evidence  9=>383 — Contbaot  of  Shipment 
— Admissi  b  ilit  V . 

In  an  action  by  shitipers  of  live  stock  for 
delay  in  transit,  where  plaintiffs  read  in  evi- 
dence part  of  the  contract  of  shipment  the 
clause  that  the  live  stock  were  not  to  be  trans- 
ported within  any  specified  time,  etc.,  not  con- 
trary to  the  federal  statute  touching  the  wate^ 
ing,  etc.,  of  live  stodc  in  transit,  and  not  ao 
attompt  to  contract  against  defendants'  negli- 
gence, was  admissible  on  behalf  of  defendants  as 
showing  the  entire  contract. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  1660-1677 ;   Dec.  Dig.  <S=>383.I 

10.  Appeal  and  Ebbob  <S=>1050  —  Habmless 
Erboe— Evidence. 

In  an  action  for  damages  occasioned  the 
shippers  of  live  stock  by  delay  in  transit,  the 
introduction  of  the  file  mark  of  the  original  pe- 
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Ution,  an  immaterial  matter,  was  harmless  to 
d^endantB. 

[Eid.  Note.— 9'or  other  easea,  see  Appeal  and 
Error,  Cent.  Dig.  U  1068.  1069,  4153-41S7, 
4166 ;    Dec  Di*.  «=>1050.] 

XI.   WiTKISSBS  <S9S87— InOONSIBTBHT   StAXB- 

ic»ns. 

In  an  action  by  shippers  of  live  stock  for 
delay  in  transit,  testimony  of  a  plaintiff,  on 
cross-examination  as  tO'  lus  testimony  in  an- 
other action,  tending  to  show  that  it  would  take 
WL  longer  time  to  make  a  shipment  of  cattle  from 
the  shipping  point  to  destination  than  was  tes- 
tified to  by  him,  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1228-12B2 ;    Dec.  Dig.  «=9387.] 

Appeal  from  Hays  County  Court;  J.  R. 
"Wilhelm,  Judge. 

Action  by  Landa  -&  Storey  against  the  In- 
ternational &  Great  Northern  Hallway  Com- 
pany and  another.  From  a  Judgment  for 
platntUTs,  defendants  appeal.  Reversed  and 
remanded. 

FUlier  &  Flsber  and  Robert  L.  Thompson, 
aU  of  Austin,  and  Qulnn  &  McNeill,  of  San 
Antonio^  Wilson,  Dabu^y  &  King,  of  Hous- 
ton, and  George  Thompson,  of  Ft.  Wortb, 
for  app^lants.  E.  M.  Cape  and  O.  T.  Brown, 
both  of  San  Marcos,  for  appellees. 

JENKINS,  J.  Appellees  alleged:  That 
they  shipped  over  the  International  ft  Great 
Northern  Railway,  the  Texas  &  Pacific  and 
the  St.  Louis,  Iron  Mountain  &  Southern 
Railways,  connecting  carriers,  certain  cattle 
from  CotoUa,  Tex.,  to  the  stockyards  in  East 
St.  Louis,  lU.,  for  sale  in  that  market.  That 
said  cattle  should  have  arrived  at  their  de&*- 
tlnatlon  in  time  to  be  sold  on  the  market 
of  May  17,  1910,  but  that,  by  reason  of  the 
negligent  delay  of  a{q;>ellantB  in  shipping 
said  cattle,  they  did  not  arrive  until  the  18th, 
by  reason  of  which  they  were  compelled  to, 
and  did,  hold  them  over  until  the  20th.  Hiat 
they  were  damaged  by  such  negligence  (a)  in 
the  decrease  in  the  market  value,  (b)  shrink- 
age In  weight,  and  (c)  by  Increased  expense 
for  feed.  All  of  these  items  of  damage  were 
submitted  to  the  jury.  There  was  a  general 
verdict  for  appellees,  apparently  for  all  of 
the  Items  claimed  by  them. 

Appellants  the  International  &  Great 
Northern  and  the  Texas  &  Pacific  Railway 
Companies  have  filed  jointly  41  assignments 
of  error,  and  the  St.  Louis,  Iron  Mountain 
ft  Soothem  Railway  Company  has  filed  14 
assignments  of  its  own.  We  will  not  under- 
take to  pass  upon  the  assignments  In  this 
case  seriatum,  but  will  discuss  briefly  the 
Issues  raised  by  them  in  what  appears  to  ua 
to  be  their  logical  order. 

[1]  Appellants  excepted  to  appellees'  peti- 
tion as  not  alleging  a  proper  measure  of 
damages,  In  that:  (a)  It  did  not  allege  when 
was  the  first  market  after  the  arrival  of  the 
cattle  on  the  18th ;  (b)  it  did  not  allege  a  de- 
cline In  such  market;  and  (c)  it  did  not  al- 
lege any  fact  showing  a  necessity  for  hold- 


ing the  cattle  over  until  the  20th.  We  sus- 
tain this  exception.  The  petition  alleges  that 
the  cattle  should  have  arrived  on  the  17th, 
that  they  did  not  do  so,  by  reason  of  which 
the  appellees  were  compelled  to  hold  them 
over  untU  the  20th.  It  should  have  alleged 
when  the  cattle  arrived,  and,  if  they  were 
not  sold  on  the  next  market,  why  they  were 
held  over. 

[2-4]  The  uncontradicted  evidence  shows 
that  the  cattle  arrived  and  were  delivered 
at  the  stockyards  at  0:30  a.  m.  Saturday, 
May  18th,  in  time  for  the  market  of  that 
day,  and  that  they  were  held  over  and  sold 
on  the  20th.  For  the  reason  that  there  was 
no  proper  basis  In  the  pleading  for  proof 
of  additional  shrinkage  In  weight  after  their 
arrival  on  the  18th,  nor  of  the  decline  In  the 
market  on  the  20th,  appellants'  objections  to 
such  evidence  should  have  been  sustained, 
as  should  also  their  objection  to  the  item 
for  additional  feed.  For  a  like  reason,  the 
court  erred  In  submitting  to  the  jury  these 
items  of  damages.  Recovery  should  have 
been  confined  to  the  damages,  if  any,  suffer- 
ed by  reason  of  the  shrinkage  in  weight  on 
account  of  their  failure  to  arrive  prior  to 
9:30  a.  m.  on  the  18th,  and  the  decline  in 
the  market  on  that  day,  as  compared  with 
the  previous  day,  when,  it  was  alleged,  they 
should  have  arrived.  Appellees'  measure 
of  damages  was  the  difference  in  the  market 
value  of  their  cattle  on  the  day  of  their  ar- 
rival, and  in  their  condition  at  that  time, 
and  their  market  value  on  the  day  and  In 
the  condition  that  they  would  have  arrived 
but  for  the  negUgence  of  appellants  or  of 
one  of  them,  unless  it  was  the  negligence  of 
appellants  that  caused  them  to  be  held  over 
until  the  20th,  which  fact  was  not  properly 
alleged,  nor  was  it  proven. 

[S]  Appellants  asked  for  i)eremptory  In- 
structions in  their  favor,  based  upon  the 
theory  that  the  evidence  was  insufiSdent  to 
show  negligent  delay.  The  evidence  raised 
this  issue.  Peremptory  instructions  were 
also  requested  upon  the  ground  that  the  evi- 
dence was  insufflcient  as  a  basis  for  damages 
by  reason  of  a  decline  in  the  market  on  the 
18th,  as  compared  with  the  17th.  If  it  be 
granted  that  appellants  are  correct  as  to 
these  facts,  the  requested  charges  were  prop- 
erly refused,  in  that  they  ignored  the  Issue 
of  sBrlnkage  in  weight  For  which  reason 
we  overrule  the  first,  second,  third,  fourth, 
and  fifth  assignments  of  error. 

[(,  7]  The  sixth  assignment  relates  to  the 
refusal  of  the'  court  to  instract  the  jury 
that  appellants  were  not  responsible  for 
usual  and  ordinary  delays  Incident  to  the 
ordinary  conduct  of  their  business.  Such 
being  the  law,  it  would  not  have  been  error 
to  so  instruct  the  jury.  But,  looking  to  the 
pleadings  of  appellees  and  the  charge  of 
the  court,  we  do  not  think  that  appellants 
were  Injured  by  the  refusal  of  the  court  to 
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give  the  requested  charge.  These  observa- 
tions apply  also  to  the  seventh  assignment 
of  error. 

[I]  The  eighth  assignment  Is  as  follows: 
"The  court  erred  in  refusing  to  submit  to  the 
jury  special  instruction  No.  4,  requested  by  de- 
fendants jointly,  wherein  the  jury  were  instruct- 
ed with  reference  to  the  requirements  of  the 
federal  law  requiring  the  unloading  of  cattle 
and  other  live  stock,  for  resting,  watering,  and 
feeding." 

It  appearing  that  this  case  InvolTes  an  In- 
terstate shipment  of  live  stock,  and  that  It 
required  at  least  60  hours  to  make  the  ship- 
ment, it  was  error  to  refuse  the  requested 
charge.  Railway  Co.  v.  Jarman,  138  S.  W. 
1133 ;  Railway  Co.  v.  Moore,  149  S.  W.  302 ; 
Railway  Co.  v.  Carlisle,  34  Tex.  Civ.  App. 
268,  78  S.  W.  554;  Railway  Co.  t.  Jones, 
104  Tex.  99,  100,  134  S.  W.  328 ;  U.  S.  Oomp. 
St  1913,  M  8651-8654. 

[»]  That  portion  of  the  contract  of  ship- 
ment showing  that  the  cattle  were  to  be 
shipped  from  Cotulla,  Tex.,  to  Longview, 
Tex.,  "consigned  to  Godalr-Russell,  Nat  Stk. 
Yrd.  111.,"  having  been  read  In  evidence  by 
appellees,  the  appellants  offered  the  follow- 
ing clause  of  said  contract: 

"That  the  live  stock  covered  by  this  contract 
are  not  to  be  transported  within  any  specified 
time,  nor  delivered  at  destination  at  any  par- 
ticular hour,  nor  in  season  for  any  particular 
market." 

This  was  objected  to  on  the  groond  that, 
this  being  an  Interstate  shipment,  "any  stip- 
ulation therein  is  void,  and  not  binding  up- 
on plaintiffs."  Had  this  stipulation  been 
contrary  to  the  provisions  of  the  federal 
statute,  or  an  attempt  to  contract  against 
appellants'  negligence,  it  would  have  been 
void;  but,  as  it  was  neither  the  one  nor  the 
other,  it  should  have  been  admitted  as  show- 
ing the  entire  contract  between  the  parties, 
a  portion  of  which  had  been  read  in  evidence 
by  the  appellees.  Levy  v.  Goldsoll,  181  S. 
W.  420. 

[10]  We  overrule  the  thirtieth  assignment 
of  error,  as  to  the  introduction  of  the  file 
mark  of  the  original  petition.  This  appears 
to  us  to  have  been  immaterial,  but  we  do 
not  see  bow  appellants  were  injured  by  the 
admission  thereof. 

Ill]  H.  C.  Storey,  one  of  the  appellees 
herein,  testified  as  a  witness  in  his  own  be- 
half that  he  was  experienced  in  the  business 
of  shipping  cattle  over  the  roads  of  appel- 
lants from  points  In  Texas  to  East  St  Louis, 
and  that  he  knew  the  distance  per  hour  or- 
dinarily made  over  said  roads,  with  stock 
shipments,  the  usual  and  necessary  stops 
made  by  such  trains,  and  the  time  that  was 
usually  consumed  in  shipping  stock  from 
Cotulla  to  East  St  Louis.  Appellants,  upon 
cross-examination  of  said  witness,  sought  to 
show  by  him  that  he  had  a  similar  knowl- 
edge as  to  such  shipments  from  New  Braun- 
fels  and  San  Marcos,  Tex.,  In  June,  1910, 
and   in   1908,  nnd  that  he  had  so  testified 


in  another  suit  by  the  witness  against  these 
appellants,  and  offered  to  prove  by  him  what 
be  had  so  testified  as  to  such  time,  and  what 
was  the  fact  as  to  such  time.  It  was  admit- 
ted that  New  Braunfels  and  San  Marcos  were 
stations  on  the  International  A  Great  Nortb- 
em  road  between  Cotulla  and  East  St.  Louis, 
through  which  appellees'  cattle  passed,  as 
was  also  the  distance  from  Ootnlla  to  said 
stations,  and  the  reasonable  time  consumed 
In  running  from  Cotulla  to  them,  and  alst> 
the  actual  time  so  consumed  in  the  shipment 
here  involved.  The  purpose  of  said  testi- 
mony was  to  show  that  adding  the  reasm- 
able  and  necessary  time  consumed  between 
New  Braunfels  or  San  Marcos  and  East  St 
Louis,  as  testified  to  by  the  witness  on  a 
former  occasion  and  as  he  would  have  tes- 
tified on  this  trial,  to  the  reasonable  and  nec- 
essary time  for  the  run  from  CotuUa  to  New 
Braunfels  or  to  San  Marcos,  it  would  take 
a  longer  time  to  make  the  shipment  from  Co- 
tulla to  East  St  Ix>uls  than  was  testified  by 
the  witness  mi  the  trial  then  being  had.  We 
think  this  evidence  was  admissible,  and  that 
the  court  erred  in  sustaining  aiq)ellees'  ob- 
lection  thereto.  Sterling  v.  DeLaone,  47 
Tex.  Civ.  App.  470,  105  S.  W.  1172. 

We  overrule  assignments  of  error  Nos-  37. 
38,  39,  40,  and  41.  The  assignments  herein' 
referred  to  are  those  filed  by  the  app^lants 
the  International  &  Great  Northern  Railway 
Company  and  the  Texas  &  Pacific  Railway 
Company.  Our  decision  applies  also  to  the 
assignments  of  error  by  the  St  Loui^  Irtm 
Mountain  &  Sontbern  Railway  Company, 
which,  so  far  as  they  go,  raise  the  same  is- 
sues as  those  presented  by  its  codefendants. 

For  the  reasons  stated,  the  judgment  of 
the  trial  court  herein  is  reversed,  and  this 
cause  is  remanded  for  a  new  trial  in  ac- 
cordance with  this  opinion. 

Reversed  and  remanded. 


EMERT  et  aL  t.  BARFIELD  et  aL* 

(No.  7588.) 

(Court  of  Civil  Appeals  of  Texas.     Ft  Worth. 

Jan.  8,  1910.     On  Motion  for  Rehearing, 

Feb,  5,  1916.) 

1.  Husband  and  Wife  «=>264— Comnjuirr 

PaOPEBTir— EVIDBMCB. 

Under  Vernon's  Sayles'  Ann.  ttv.  St  1911 
art.  4622,  providing  that  all  property  acquired 
by  either  the  husband  or  wife  during  marriaje, 
except  that  which  is  the  separate  property  of 
eiljier  one  or  the  other,  sball  be  deemed  comiDon 
property  where  daughters  to  whom  a  wife  cod- 
veyed  her  separate  property  reconveyed  to  the 
hnsband,  the  land  prima  facie  be<kme  com- 
munity property. 

[Eid.  Note.— For  other  caaea,  see  Husband  and 
Wife,  Cent  Dig.  g  916;    Dec.  Dig.  ®=»2«.l 

2.  Husband  and  Wife  ®=>264— CoMucvirr 

PbOPERTY — SUiTICIKNCY  OS  EVIDENCE. 

In  tri'spass  to  try  title,  evidence  held  M 
sustain  the  conclusion  of  the  trial  court  thit 
a  husband  paid  out  of  community  funds  a  vala- 
able  consideration  for   two  tracts  of  land  re- 
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conveyed  to  him  by  daughters  to  whom  his  wife 
had  previously  conveyed. 

[Ed.  Note. — B\>r  other  ca.ses,  see  Husband  and 
Wife,  Cent  Dig.  f  916;    Dec.  Dig.  «=>264.] 

3.  Husband  and  Wife  i8=>119,  266  —  Con- 
veyancb  to  wlfe— effect. 

Aa  between  a  husband  and  wife  and  their 
heirs,  a  conveyance  of  separate  property  of  the 
husband  oV  of  community  property  to  the  wife 
vests  the  title  in  her  separately. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  $§  424-429,  447,  925-928; 
Dec.  Dig.  <S=»119,  266.] 

4.  HUSBAItD    AND    WlFB   9=>119— OKATOrTOOB 

Conveyance  to  Witk. 

Where  a  husband  conveys  to  his  wife,  title 
to  the  land  is  vested  in  her  as  her  separate 
property,  as  between  the  parties  and  those 
claiming  under  them,  aa  fully  when  the  deed 
is  without  a  valuable  consideration  aa  when 
with  it 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  Ji  424-429,  447;  Dec.  Dig. 
«S=»119.] 

5.  Htts&ano  and  Wife  4=3262— Coioiuritt 
Pbopebtt— Fbesumftion. 

Wlbere  a  deed  is  made  to  a  wife  without 
limiting  it  to  her  separate  use,  the  presumption 
prevaiia  that  it  was  intended  as  a  conveyance 
of  a  community  estate,  but  the  presumption  is 
otherwise  where  the  husband  is  the  grantor,  or 
the  consideration  was  paid  out  of  the  wife's 
separate  property. 

(Ed.  Note. — For  other  cases,  see  Hnaband  and 
"Wife.  Cent  Dig.  H  913,  914;  Dec.  Dig.  «=» 
262.] 

6.  HT78BAND  AND  WlTE  «=»119— CONVETANCB 

TO  Wife  of  Incvmbebed  Pbopekty— Wife's 
Separate  Estate. 

A  husband's  conveyance  to  his  wife  rests 
a  separate  estate  in  her  to  the  extent  of  the 
equity  conveyed,  even  if  the  conveyance  is  sub- 
ject to  an  incumbrance  which  the  wife  assumes 
to  pay,  or  subject  to  which  she  accepts  the  con- 
veyance. 

WEd.  Note. — For  other  cases,  gee  Husband  and 
ife,  C«nt  Dig.  ||  424-429,  447;    Dec.  Dig. 
«=>119.1 

7.  Husband  and  Wife  <S=266— Convetancb 
TO  Wife  of  Incumbered  Pbopebty— Pat- 
iiXNT  of  Incumbbance— Effect. 

Where  a  wife  accepts  a  conveyance  from 
her  husband  subject  to  an  incumbrance  and 
thereafter  pays  it  off  out  of  her  separate  estate, 
full  title  will  vest  in  such  estate,  but  if  the  In- 
cumbrance is  paid  oS  with  community  funds, 
the  community  estate  will  be  credited  with  the 
amount. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  925-928;  Dec.  Dig.  «=. 
266.] 

8.  HUKBAND  AND  WlFB  «=9ll9— WlFE'S  SEPA- 

BAix  Pbopebty. 

If  a  wife,  out  of  her  separate  estate,  paid 
the  consideration  which  induced  the  husband's 
judgment  creditor  to  convey  to  her  the  husband's 
land  on  which  such  creditor  had  levied  under 
writ  of  execution,  the  creditor's  deed  vested 
title  in  the  wife  for  the  benefit  of  her  separate 
estate. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  424-429,  447;  Dec.  Dig. 
•S=s>119.] 

9.  Husband  and  Wife  «=>262— Conveyance 
to  Wife— Wife's  Sepabate  Title— Bubden 
OF  Proof. 

The  burden  of  proof  was  on  the  party  as- 
serting the  separate  nature  of  a  wife's  estate  in 
her  husband's  land,  conveyed  to  her  by  the  lat- 
ter's  judgment  creditor,  who  had. levied  thereon, 


to  overcome  the  legal  presumption  of  the  com- 
munity character  of  the  property  conveyed. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  U  913,  914;    Dec.  Dig.  «=» 

10.  HuspAND  AND  Wdte  «=3252— Communitt 
Pbopebty. 

Where  a  deed  from  the  husband's  judgment 
creditor,  who  had  levied  upon  the  land  under 
execution,  to  the  wife  who  paid  off  the  incum- 
brance, did  not  by  apt  words,  limit  the  convey- 
ance to  her  separate  estate,  the  legal  presump- 
tion of  the  community  character  of  the  land  ob- 
tained. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §g  913,  914;  Dec.  Dig.  «=> 
262,] 

11.  Husband  and  Wife  €=264  —  Wife's 
Separate  Title  —  Sufficiency  of  Evi- 
dence. 

Evidence  held  sufficient  to  sustain  the  trial 
court's  finding  that  a  wife  did  not  pay  her 
separate  funds  to  the  judgment  creditor  of  the 
husband  who  had  levied  upon  the  letter's  land 
for  a  conveyance  thereof  to  herself. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  f  916;    I>ec  Dig.  «c3264.] 

12.  Afpeai.  and  ^bor  «S=»994(8),  10120)— 
Pbovincb  of  Trial  Coubt-Credibilitt  of 
Witnesses. 

The  trial  court  is  the  judge  of  the  credi- 
bility of  witnesses  and  of  the  effect  to  be  given 
to  the  testimony. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  J|  3904-8906%,  3990-3902; 
Dec.  Dig.  <S=004(3),  1012(1).] 

13.  E'baudulent  Conveyances  «s9l04  — 
Fbaud  as  to  Creditors— Cbeditob's  Right 
TO  Question  Conveyance  to  Wife. 

Tlie  creditor  of  a  hnsband  who  conveyed 
land  to  his  wife  could  question  the  deed  to 
the  wife. 

[Ed.  Note. — For  other  cases,  see  XVaudulent 
Conveyances,  Cent  Dig.  §S  337-344;  Dec.  Dig. 
«=.104.] 

On  Motion  for  Rehearing. 

14.  Husband  and  Wife  «s3>266— Quitclaik 
Deed — Effect. 

Where  a  husband  quitclaimed  to  his  wife 
•s  to  land  which  was  part  of  the  community 
estate,  the  deed  conveyed  into  the  separate  es- 
tate of  the  wife  only  such  title  as  the  husband, 
or  the  community  estate,  had  at  the  time  of 
the  conveyance. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {{  925-^28;  Dec.  Dig.  «=s> 
266.] 

16.  Husband  and  Wife  «=»2e6— Comhunitt 
•  Property— Conveyance  to  Wife. 

Where  the  judgment  creditor  of  a  husband 
levied  upon  community  lands  before  the  hus- 
band quitclaimed  to  his  wife,  and  the  considera- 
tion for  a  deed  to  the  wife  from  the  judgment 
creditor  was  paid  out  of  community  funds,  such 
deed  from  the  judgment  creditor  vested  title  in 
the  community  estate. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  §§  925-928;  Dec  Dig.  «=> 
266.] 

16.  Estoppel  <S=s>39— Quitclaim  Deed— Aft- 
bb-Acquirbd  Title. 

Though  before  a  hu8t>and's  judgment  credi- 
tor levied  on  community  lands,  the  husband  had 
executed  a  quitclaim  deed  to  the  lands  to  the 
wife,  the  judgment  creditor's  deed  did  not  vest 
title  in  the  separate  estate  of  the  wife,  since  an 
aJEter-acquired  title  does  not  necessarily  inure 
to  the  l)enefit  of  a   prior  conveyance  by  quit- 
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claim  deed,  nor  ia  the  grantor,  or  tala  heira, 
estopped  by  a  quitclaim  deed  to  assert  an  after- 
acqoired  title. 

[Ed.  Note.— For  other  cases,  see  Vatopvei, 
Cent  Dig.  a  108,  1.00;    Dec.  Dig.  «s>39!] 

Appeal  from  District  Court,  TayV>r  Ooaa- 
ty ;  Thomas  L.  Blanton,  Judge. 

Suit  by  F.  H.  Barfield  and  others  against 
S.  ES.  Emery  and  others.  From  a  Judgment 
for  plaintiffs,  defendants  appeal.    Affirmed. 

Ben  L.  Cox  and  Eugene  De  Bogory,  both 
of  Abilene,  for  appellants.  J.  M.  Wagstaff, 
of  Abilene,  for  appellees. 

BUCK,  J.  This  is  the  third  time  this  case 
has  been  before  us  on  submission.  In  the 
first  appeal,  138  S.  W.  419,  the  trial  court 
having  rendered  judgment  for  plaintiffs,  the 
defendants  appealed,  and  the  judgment  was 
reversed  for  error  in  the  charge.  Justice 
Speer  speaking  for  the  court.  On  the  sec- 
ond presentation  the  cause  was  remanded 
for  failure  of  the  trial  court  to  file  his  find- 
ings of  fact  and  conclusions  of  law  in  due 
time.  Chief  Justice  Connw,  while  writing 
the  opinion  for  the  majority,  dissenting,  inas- 
much, as  stated  in  said  dissenting  opinion, 
as  there  appeared  in  the  record  a  statement 
ot  facts  duly  approved  by  the  court  See 
156  S.  W.  311.  Later,  appellees'  motion  to 
certify  was  overruled  by  the  majority.  Chief 
Justice  Conner  dissenting  as  before.  Appel- 
lees, plaintiffs  in  the  court'  t>elow,  having 
ai>plled  for  a  writ  of  error  to  the  Supreme 
Court  and  defendants  In  error  having  an- 
swered, the  Supreme  Court  reversed  the 
judgment  of  this  court  (177  S.  W.  952) ,  hold- 
ing that.  Inasmuch  as  it  did  not  appear  that 
the  omission  of  the  trial  judge  to  duly  file 
his  coDCIuslons  prevented  a  proper  presenta- 
tion of  the  question'  Involved  in  the  appeal, 
or  that  it  could  have  (^lerated  to  the  preju* 
dice  of  appellants  in  that  court,  the  judg- 
ment ot  this  court  was  erroneous,  and  the 
cause  was  remanded  to  this  court  for  further 
consideration. 

On  Nov»nl)er  20,  1915,  the  appellants'  mo- 
tion for  a  resubmission  was  granted,  and 
the  cause  was  set  down  for  hearing  on 
December  11th.  Suit  was  filed  by  «pp^Iees 
in  the  district  court  of  Taylor  county  at 
the  July  term,  1909,  in  the  form  of  trespass 
to  try  title,  involving  title  to  some  660  to 
700  acres  of  land  out  of  a  tract  of  13^ 
labors  patented  Octol>er  28,  1869,  to  Samuel 
Andrews,  or  Anders,  who  was  the  grandfa- 
ther on  bis  mother's  side  of  defendant  S.  B. 
Bmery  and  of  scune  of  the  plaintiffs  and  the 
great-grandfather  of  the  Barflelds.  The  de- 
fendants S.  B.  Elmery,  Susan  Sullivan,  and 
W.  Lk  Grogan,  after  a  plea  of  not  guilty,  in- 
terposed pleas  of  three  and  five  years'  limi- 
tation. The  defendant  Grogan  specially 
pleaded,  as  to  the  100  acres  conveyed  to  him 
by  Smery,  the  plea  of  bona  fide  purchaser 
for  value.  The  defendants  S.  B.  Emery  and 
Susan  Sullivan  further  pleaded  that,  in  addi- 
tion to  the  common  source  of  title  from 


which  both  plalntifls  and  defendants  claimed 
originally,  they  held  under  and  by  virtue  << 
a  junior  and  superior  outstanding  title  ac- 
quired by  defendant  Susan  SulUvan,  by  « 
deed  from  R.  H.  Parker  of  date  Marcfli  29, 
1892;  and  as  to. the  200  acres  included  in 
the  homestead  designation,  they  pleaded  the 
fee-simple  title  from  their  ancestor  Samnd 
Andrews.  Judgment  was  rendered  by  the 
court,  a  jury  having  been  waived,  for  plain- 
tiffs as  against  all  defendants  to  an  nndiviil. 
ed  one-half  interest  to  all  of  the  land  de- 
scribed In  the  deed  to  R.  H.  Parker  by  the 
sheriff,  except  tliat  part  of  the  land  thereto- 
fore conveyed  to  J.  H.  Williams ;  second,  hi 
favor  of  S.  £j.  Emery  against  the  piaintllb 
of  a  tract  476  varas  by  1353  varas;  third, 
and  in  favor  of  defendants  Emery  and  Gro- 
gan for  one-half  undivided  interest  in  the 
balance  of  the  land  not  otherwise  disposed 
of  by  the  judgment;  fourth,  and  against 
Susan  Sullivan,  plaintiffs  recovering  their 
costs  as  against  Emery — from  which  Judg- 
ment defendants  appeal. 

S.  E  Emery  and  Mra.  Mary  Cmttiber,  for- 
merly Mrs.  Mary  Murray,  were  children  of 
Mrs.  Susan  Sullivan  by  a  former  marriage. 
There  were  five  children  bom  to  Mr.  and 
Mrs.  Sullivan  as  follows:  Mrs.  John  De 
Shazo,  Mrs.  Frankie  Greenwood,  Mrs.  Annie 
Houser,  James  W.  Sullivan,  and  Mra  Sarah 
E.  Barfield.  At  the  time  of  the  suit  James 
W.  Sullivan  was  dead,  and  also  Mrs.  Bar- 
field.  The  three  daughters  first  mentioned, 
joined  by  their  husbands,  as  wdl  as  the 
heirs  of  the  other  two  children  deceased, 
were  plaintiffiti 

To  get  a  clear  ctaiception  of  the  facts  in- 
volved we  will  here  note  the  documentary 
evidence  introduced.  Plaintiff  offered:  (1) 
The  patent  from  the  state,  October'  28,  1859, 
to  Samuel  Andrews  of  said  14^  labors  of 
land  located  in  Jones  county  on  the  west 
bank  of  the  Elm  fork  of  the  Clear  fork  of  the 
Brazos,  containing  some  2,106  acres;  (2) 
deed  dated  December  17,  1868,  from  Samud 
Andrews,  or  Anders,  to  his  daughter  Susan 
Sullivan  to  1,151%  acres,  being  the  south 
one-half  of  the  tract  covered  by  tlie  patent; 
(3)  deed  of  December  14,  1880,  from  J.  M. 
and  Susan  Sullivan  to  their  daughter  Sarah 
E.  Barfield,  conveying  500  acres  fronting  on 
Elm  fork,  it  being  off  of  the  southwest  comer 
of  the  patented  tract ;  (4)  deed  of  August  12, 
1886,  of  655.75  acres  by  J.  M.  and  Sosan 
Sullivan  to  Mrs.  Mary  Murray;  (5)  deed  ct 
July  8,  1882,  from  J.  W.  and  Sarah  EL  Bai^ 
field  to  J.  M.  Sullivan,  reconveying  the  SM 
acres  theretofore  conveyed  by  the  SulUvans 
to  Mrs.  Barfield;  (6)  deed  of  October  24, 
1882,  from  Mrs.  Murray  to  James  M.  Sulli- 
van, reconveying  661%  acres  described  in  the 
deed  to  her  from  the  Sulllvans;  (7)  deed 
from  the  Sulllvans  to  J.  H.  Williams,  Jnly  6, 
1892,  650  acres  off  the  west  side  of  the  tract 
originally  conveyed  by  Samuel  Andrews  to 
his  daughter  Susan  Sullivan. 

Defendant  offered:  (1)  The  patent  from  the 
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State  to  Samuel  Andrews.  (2)  A  auitdaim 
deed  of  J.  M.  SulUvan  to  Susan  Sullivan  of 
date  December  10,  1881,  and  filed  for  record 
February  23,  1892,  deed  records  of  Jones 
county;  consideration  recited  $10.00  paid 
and  tbe  further  consideration  that  said  Su- 
san SulllTan  Is  to  assume  and  pay  off  a  cer- 
tain indebtedness  of  $2,500,  together  with  all 
Interest  due  the  Jarvis-Conklln  Mortgage 
Trust  Company."  This  deed  covers  1,150 
acres,  being  apparently  the  tract  conveyed  by 
Samuel  Andrews  to  Mrs.  tSullivan.  (3)  A 
general  warranty  deed  from  Susan  SulUvan 
to  S.  B.  Emery  of  date  August  10,  1907,  con- 
veying "all  that  certain  tract  or  parcel  of 
land  described  and  known  as  the  west  one- 
half  of  the  Samuel  Andrews  survey  No.  191, 
except  550  acres  out  of  the  south  part  of 
same,  which  is  now  held  and  claimed  by  Mr. 
Wright,  the  land  herein  conveyed  consists 
of  700  acres,  more  or  less,  and  is  all  tbe  land 
now  owned  by  me  under  my  control  of  the 
said  Samuel  Andrews  survey."  The  consld- 
eraticm  recited  is,  "$1.00  and  the  further  ccm- 
sideration  set  out  herein  to  me  In  band  paid 
by  S.  E.  Emery,  and  with  the  further  con- 
sideration that  he,  S.  E.  Emery,  wlU  care  for 
and  provide  for  me  during  the  remainder  <tf 
my  life,  and  In  consideration  of  the  fact  that 
he,  tbe  said  S.  E.  Emery,  has  devoted  him- 
self for  the  last  several  years  to  my  happi- 
ness and  well-being  when  there  was  no  one  to 
care  for  me,  and  In  consideration  of  the  love 
and  affection  I  have  for  my  son,  the  said  S. 
E.  Emery."  (4)  Deed  of  November  16,  1908, 
from  S.  E.  Emery  to  W.  U  Grogan,  convey- 
ing 100  acres  in  tbe  northeast  corner  of  west 
one-half  ot  the  Samuel  Andrews  survey. 

Plaintiff  further  introduced  the  original  pa- 
pers in  the  Justice  court  of  Taylor  county, 
styled  R.  H.  Parker  v.  J.  M.  SulUvan,  where- 
in plaintiff  secured  a  Judgment  for  the  sum 
of  $22.50  and  costs,  and  tbe  levy  under  alias 
execution  issued  December  9,  1891,  by  the 
sheriff  of  Jones  county  on  "951  acres  of  the 
Samuel  Andrews  survey  No.  191,  being  all 
of  the  west  one-half  of  said  survey  except 
200  acres,  homestead  of  J.  M.  and  Susan  Sul- 
livan"; (2)  designation  of  homestead,  by  J. 
M.  SulUvan,  of  date  June  30,  1887,  of  the  200 
acres  exempted  from  the  levy  in  the  Parker 
T.  SulUvan  suit ;  (3)  certified  c<^y  of  a  sher- 
iff's deed,  conveying  951  acres  to  R.  H.  Park- 
er "for  $25.00,"  by  which  "all  the  right,  ti- 
tle and  interest  which  said  J.  M.  Sullivan 
had  on  October  26, 1891,  or  at  any  time  after- 
wards" to  said  tract  was  conveyed ;  (4)  quit- 
claim deed  from  R.  H.  Parker  to  Mrs.  Susan 
SalUvan  of  March  29,  1802,  and  filed  for  rec- 
ord March  31,  1892. 

[1,2]  The  case  hinges  upon  the  issue  as 
to  whether,  at  the  date  of  the  death  of  J. 
M.  BnUivan,  the  land  in  controversy  was 
community  property,  or  the  separate  property 
of  Susan  Sullivan,  the  surviving  wife,  under 
whom  appellants  claim.  As  wlU  be  noted, 
1,151%  acres  conveyed  by  Samuel  Andrews 
to  Ifis.  SuUtvan  was  originally  her  separate 


property.  Later,  as  evidenced  by  deeds  to 
Mrs.  Murray,  a  daughter  by  her  first  mar- 
riage, and  to  Mrs.  Barfleld,  a  daughter  by 
her  second  marriage,  Mrs.  SulUvan,  Joined' 
by  her  husband,  disposed  of  her  entire  hold- 
ings under  the  deed  from  her  father.  There- 
after, by  reason  of  the  reconveyance  by 
these  two  daughters  of  the  two  several  tracts 
mentioned,  the  title  to  the  same  was  vested 
in  J.  M.  SuUivan,  the  husband  of  Mrs.  Sul- 
Uvan, and  therefore  became  prima  facie  com- 
munity property.  Article  4622,  Vernon's 
Sayles'  Texas  Civil  Statutes.  There  is  ample 
evidence  to  sustain  the  conclusion,  evidently 
reached  by  tbe  trial  court,  that  J.  M.  SulU- 
van paid  out  of  the  community  funds  a  val- 
uable consideration  for  these  two  tracts  con- 
veyed. J.  W.  Barfleld,  son-in-law  of  Mr.  and 
Mrs.  SuUlvan  and  surviving  husband  of 
Sarah  E.  Barfield,  deceased,  testified,  in  part 
as  foUows: 

"I  remember  my  wife  received  some  property 
from  Mr.  and  Mrs.  J.  M.  SuUlvan.  There 
was  600  acrea  of  land.  That  is  the  deed  from 
SuUivan  and  wife  to  Mrs.  Barfield  which  has 
been  introduced  in  evidence  here.  I  don't  re- 
n ember  about  liow  long  she  held  the  property; 
only  a  few  years.  •  *  •  I  then  sold  it  to  J. 
M.  SnUivan.  J.  M.  Sullivan  paid  me  $760  cash 
for  it,  $1.50  per  a<»e.  I  know  a  Mrs.  Murray. 
She  was  a  daughter  of  Mrs.  SulUvan.  I  know 
whether  any  property  was  ever  conveyed  to  her. 
I  don't  know  whether  Mrs.  Murray  ever  con- 
veyed that  back  to  J.  M.  SulUvan  only  in  a 
way ;  only  what  he  told  me.  When  he  wanted 
to  buy  this  500  acres  he  told  me  that  he  had 
seen  Mrs.  Murray,  and  she  offered  to  let  him 
have  the  land,  and  he  would  buy  mine  if  I 
would  sell  it.  She  had  offered  to  let  him  have 
hers,  and'  I  told  him  tlien  to  go  ahead  and  buy 
hers,  and  1  would  let  him  have — after  I  had 
talked  to  my  wife  and  she  said  all  right — and 
I  told  him  to  go  ahead.-  He  said  that  he  had 
offered  Mrs.  Murray  juat  what  he  had  me,  $1.60 
per  acre.  *  *  *  I  sold  tbe  land  for  $1.60 
per  acre,  and  it  was  worth  that.  It  was  not 
worth  $4  or  $6  per  acre.  •  •  •  He  paid  me 
cash.  I  sold  it  to  him  in  Karnes  county,  and 
he  sent  me  a  check  to  San  Angelo.  •  •  •  It 
is  not  a  fact  that  J.  M.  SuUivan  was  involved 
and  wanted  to  borrow  money  on  that  property, 
and  that  under  advice  of  attorneys,  in  order  to 
pass  the  title  of  his  wife's  property  into  my 
wife,  he  conveyed  it  first  to  my  wife  and  this 
other  daugliter,  and  then  had  them  to  convey 
it  to  him  so  as  to  pass  the  title  of  bis  wife 
into  him,  so  that  he  could  borrow  the  money. 
I  know  that  is  not  a  fact.  At  the  time  old  man 
SuUivan  bought  this  500  acres  from  me  he  had 
$12,000  in  the  bank  at  San  Antonio,  and  lie 
had  1800  head  of  cattle  on  the  range.  •  •  • 
Old  man  SulUvan  was  worth  $40,000  when  he 
made  this  trade  with  me." 

[3-7]  We  then  come  to  the  question  as  to 
whether,  by  virtue  of  the  quitclaim  deed 
from  J.  M.  SulUvan  to  his  wife,  Susan  Sul- 
Uvan, of  December  10,  1891,  and  the  qntt- 
dabn  deed  from  R.  H.  Parker  to  Mrs.  Sul- 
Uvan of  date  March  29,  1892,  one  or  both,^ 
the  land  conveyed  became  the  separate  prop- 
erty of  Mrs.  Sullivan.  If  not,  the  land  in 
controversy  would  be  the  community  prop- 
erty of  Mrs.  Sullivan  and  her  deceased  hus- 
band, and  plaintiffs  would  be  entitled  to  re- 
cover a  one-half  undivided  interest  In  same. 
Bat,  on  tbe  other  hand.  If  the  character  of 


Digitized  by 


Google 


^0 


183  SOUTHWESTERN  REPORTER 


CTer. 


the  property  was  changed  from  comniunity 
to  separate  by  reason  of  either  of  these  con- 
veyances, Mrs.  Sullivan  would  have  been 
fully  authorized  to  convey  full  title  In  the 
same  to  her  son,  S.  E.  Emery,  in  which 
event  the  defendants  would  have  been  en- 
titled to  Judgment.  As  between  husband  and 
wife  and  their  heirs,  a  conveyance  of  sep- 
arate property  of  the  husband  or  of  com- 
munity property  to  the  wife  vests  the  title  In 
the  wife's  separate  estate.  Lewis  v.  Simon,  72 
Tex.  470,  10  S.  W.  554;  Storey  v.  MarshaU, 
24  Tex.  306,  76  Am.  Dec.  106;  Tison  v.  Gass, 
102  S.  W.  751 ;  Baker  v.  Baker,  55  Tex.  577. 
And  In  Peters  v.  Clements,  46  Tex.  114,  It  Is 
held  that  where  under  a  sale  enforcing  the 
vendor's  lien  in  favor  of  the  husband,  the 
land  was  bid  off  by  the  agent  of  the  husband, 
and  the  sheriff's  deed  made  to  the  wife  by 
the  direction  of  the  husband,  the  amount  of 
the  bid  being  credited  on  the  judgment,  title 
will  be  considered  as  being  vested  In  the  wife 
as  her  separate  property.  And  this  ie  true, 
as  between  the  parties  and  those  claiming 
under  them,  as  fully  when  the  deed  is  with- 
out a  valuable  consideration  as  when  with  it 
See  Speer  on  law  of  Married  Women,  p.  78, 
i  81.  While  it  is  true  that  ordinarily  prop- 
erty acquired  by  either  husband  or  wife  dur- 
ing marriage,  except  that  which  is  the  sep- 
arate property  of  either  one  or  the  other, 
shall  be  deemed  the  common  property  of  the 
husband  and  wife,  and  where  a  deed  is  made 
to  the  wife  without  limiting  it  to  her  sep- 
arate use,  the  presumption  prevails  that  it 
was  intended  as  a  conveyance  of  community 
estate,  yet  the  presumption  la  otherwise 
where  the  husband  is  the  grantw,  or  where 
the  consideration  therefor  was  paid  out  of 
the  separate  estate  of  the  wife.  As  stated 
in  the  opinion  of  this  court  on  the  first  ap- 
peal: 

"As  between  husband  and  wife,  and  neces- 
sarily their  heirs,  a  conveyance  by  the  husband 
to  the  wife  has  the  effect  of  vesting  a  separate 
estate  in  the  wife ;  and  this,  too,  whether  the 
instrument  so  limits  the  estate  or  not.  The  deed 
could  have  no  other  effect.  Jones  v.  Humphrey, 
39  Tex.  Civ.  App.  644,  88  S.  W.  403,  and  au- 
tlicrities  there  cited." 

And  this  would  be  true  to  the  extent  of 
the  equity  conveyed  even  if  such  conveyance 
was  subject  to  an  incumbrance,  which  the 
wife  assumed  to  pay,  or  subject  to  which  she 
accepted  the  conveyance.  If  thereafter  she 
paid  off  the  indebtedness  out  of  her  s^arate 
estate,  full  title  would  vest  in  her  separate 
estate;  bat  if  the  incumbrance  should  be 
paid  off  oat  of  community  funds,  then  the 
community  estate  would  be  credited  with 
such  amount  as  was  contributed  out  of  said 
community  estate.  See  Emery  et  al.  v.  Bar- 
field  et  al.,  138  8.  W.  419.  It,  therefore,  fol- 
lows that  if  at  the  time  of  the  execution  and 
delivery  of  the  deed  from  J.  M.  Sullivan  to 
bis  wife  said  Sullivan  had  any  interest  or 
title  in  and  to  the  property  sought  to  be  caa- 
yeyed,  such  instrument  would  vest  such  title 
in  the  separate  estate  of  his  wife. 


[8]  We  next  come  to  the  question  of  the 
effect,  if  any,  of  the  deed  from  Parker  to 
Mrs.  Sullivan.  It  will  be  remembered  that 
the  levy  under  the  writ  of  execution  Issued 
in  the  case  of  Parker  v.  Sullivan  was  made 
on  the  same  date  as  that  of  the  deed  from 
Sullivan  to  bis  wife.  Which  was  made  at 
the  earlier  hour  the  record  does  not  disclose. 
If  the  consideration  for  thie  subsequent  deed 
from  Parker  to  Mrs.  Sullivan  was  paid  ont 
of  the  separate  estate  of  Mrs.  Sullivan,  un- 
doubtedly such  deed  would  vest  title  in  Mr& 
Sullivan  for  the  benefit  of  her  separate  es- 
tate. Upon  this  question  testimony  was  in- 
troduced by  defendants  of  Mrs.  Sullivan, 
given  upon  the  trial  of  this  cause  on  March 
21,  1910,  in  part  as  follows: 

"I  remember  about  the  land  being  sold  and 
about  me  giving  Mr.  Sullivan  some  money  about 
that  time  for  a  purpose.  •  ♦  •  You  koov 
the  land  was  to  be  sold,  and  he  came  to  me  and 
he  says  to  me,  he  sio's,  'Susan,  we  will  lose  the 
land.'  He  says,  'I  haven't  got  the  money.' 
'Well,'  I  "says,  'I  have  got  it'  I  gave  him  the 
money  to  redeem  the  land.  I  gave  him  $85  or 
$87,  somewhere.  The  money  that  I  gave  him 
at  that  time  I  got  from  my  father  Samuel  An- 
drews. •  •  •  1  have  got  some  of  that  origi- 
nal money  now  that  I  got  irom  my  father's  es- 
tate, it  is  gold.  I  have  got  a  right  smart  of 
it  now.  •  •  •  That  $85  was  a  part  «rf  the 
original  money  that  I  got  from  my  father's 
estate." 

But  as  contradictory  evidence  upon  this  is- 
sue, the  plaintiffs  introduced  certain  portions 
of  the  testimony  of  Mrs.  Sullivan,  g^ven  on 
a  prior  trial,  to  wit; 

"I  know  R.  H.  Parker,  a  man  who  used  to 
live  here  in  Taylor  county.  I  was  not  much  ac- 
quainted with  him.  I  had  seen  him.  I  don't 
liave  any  recollection  of  a  deed  from  R,  H.  Park- 
er to  me.  I  remember  that  before  Mr.  Sullivan's 
death  the  land  was  to  be  sold  for  taxes,  and  it 
was  mortgaged,  you  know,  wasn't  it?  I  think 
it  was  mortgaged,  and  I  sold  a  lot  of  it  to  Wil- 
liams. That  was  this  end  of  it  The  money 
I  let  Mr.  Sullivan  have  was  to  redeem  the  prop- 
erty from  taxes.  *  *  *  I  do  not  know  any- 
thing about  anybody  going  there  and  selling  the 
land.  I  never  saw  anybody  come  in  there  and 
sell  the  land  that  I  know  of.  *  *  *  I  have 
no  recollection  of  it,  I  gave  him  the  money,  of 
course,  to  recover  the  land.  I  got  that  money 
from  my  father." 

[1-13]  There  being  a  legal  presumption  of 
the  community  character  of  the  property 
conveyed  by  the  Parker  deed,  such  legal  pre- 
sumption must  be  overcome  by  the  iwirty  as- 
serting the  separate  nature  of  the  estate 
As  Judge  Speer  states.  In  his  valuable  work 
on  the  Law  of  Married  Women  in  Texas,  ! 
182,  pp.  188,  189: 

"The  effect  of  this,  like  all  legal  presumptions, 
is  subject  to  be  overcome  by  proper  evidence, 
and  whatever  tends  to  show  that  anch  proper- 
ty is  not  in  fact  community,  but  separate  in 
character,  is,  as  between  the  parties  and  their 
privies,  admissible  for  such  purpose.  This  pre- 
sumption makes  only  a  prltaa  fncde  caae  in  favor 
of  the  community,  which  must  prevail  in  ab- 
sence of  contrary  proof.  In  all  cases  where 
this  presumption  obtains,  he  who  asserts  the 
separate  character  of  property  has  the  burden 
of  proving  it  whether  it  be  the  wife  or  boaband'' 
(citing  a  number  of  Texas  cases). 

We  think,  therefore,  that,  iimsmuch  as 
said  deed  from  Parker  did  not,  by  apt  words, 


Digitized  by 


Google 


XexO 


,  FBROUSON  T.  DOI>D 


391 


limit  tbe  conveyance  to  the  separate,  eatate 
of  Mrs.  Sullivan,  the  legal  presumption  of 
4ts  commuulty  character  would  obtain.  Tbe 
testimony  of  Mrs.  Sullivan,  as  Introduced  by 
defendants,  coupled  with  the  execution  of 
tbe  prior  deed  from  Sullivan  to  bis  wife, 
might  be.  In  the  absence  of  evidence  of  a 
contrary  Import,  sufficient  to  overcome  the 
legal  presumption.  But  in  the  face  of  Mrs. 
Sullivan's  other  testimony.  Introduced  by 
plaintiffs,  we  cannot  say  that  the  court  was 
not  authorized  in  giving  credence  to  the  lat- 
ter and  disbelieving  the  former.  If  he  did 
so,  which  is  apparent  from  the  Judgment,  he 
would  be,  in  so  doing,  acting  within  his  prov- 
ince as  the  judge  of  the  credibility  of  the 
witnesses  and  of  the  effect  to  be  given  to  the 
testimony.  Furthermore,  Parker,  as  a  creditor 
of  J.  M.  Sullivan,  was  In  a  position  to  ques- 
tion the  deed  from  the  latter  to  Mrs.  Sulli- 
van. This  may  explain  why  SuUlvan  and 
wife  did  not  rely  upon  the  effld^icy  of  the 
deed  of  gift  from  husband  to  wife  to  re> 
Ueve  the  land  from  the  binding  effect  of  tbe 
levy  and  sale  under  execution,  and  why  tbe 
Judgment  was  satisfied  by  payment. 

While  we  recognize  that  from  the  evidence 
In  the  record,  a  judgment  for  defendants 
wonld  be  sustainable,  yet,  we  feel,  on  tbe 
otber  band,  that  we  cannot  disturb  the  judg- 
ment which  has  been  rendered  in  favor  of 
tbe  plaintiffs. 

AU  assignments  are  overruled,  and  tbe 
Judgment  Is  affirmed. 

On  Motion  for  Beheariikg. 

[141  Counsel  for  appellant  seems  to  have 
failed  to  nnderstand  the  purport  of  certain 
language  used  in  our  original  opinion.  Tbe 
deed  of  December  10,  18»1,  from  J.  M.  Suili- 
van  to  bis  wife,  being  only  a  quitclaim,  con- 
veyed out  of  the  community  estate  into 
the  separate  estate  of  Mrs.  Stilllvan  only 
sach  title  aa  J.  M.  Sullivan,  or  the  commu- 
nity estate,  bad  at  tbe  time  of  the  convey- 
ance. Rogers  v.  Burchard,  34  Tex.  442,  7 
Am.  Rep.  283. 

[1  f,  1 6]  If  as  a  matter  of  fact,  as  found  by 
tbe  trial  court,  and  which  finding  is  evidence 
to  suKwrt,  the  consideration  for  the  Parker 
deed  was  paid  ont  of  the  community  funds 
of  the  Sullivans,  and  the  levy  under  tbe 
Parker  Jndgment  was  made  prior  to  the  ex- 
ecution of  the  quitclaim  deed  from  Sullivan 
to  his  wife,  then  tbe  deed  from  Parker  to 
Mts.  Snllivan  would  vest  title  in  the  com- 
munity estate  of  the  Sullivans.  Nor  would 
the  fact  that  prior  to  this  Parker  deed  Sul- 
livan had  executed  a  quitclaim  deed  to  his 
wife  cause  tbe  Parker  deed  to  vest  title  In 
the  separate  estate  of  Mrs.  Sullivan.  An 
after-acquired  title  does  not  necessarily  In- 
ure to  the  benefit  of  a  prior  conveyance  un- 
der a  quitclaim  deed,  nor  is  the  grantor  or 
his  heirs  under  a  quitclaim  deed  estopped 
from    asserting    snch    after-acquired    title 


against  snch  prior  conveyance.     Penta  t. 
Perrln,  62  Tex.  477 ;  Willis  v.  Smith,  72  Tex. 
573. 10  S.  W.  686 ;  1  Devlin  <m  Deeds,  $  27. 
Tbe  motion  for  rehearing  is  overruled. 


FERGUSON  et  ai  v.  DODD  et  al.    (No.  7027.)* 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Jan.  6,  1916.    Rehearing  Denied 

Feb.  10,  1016.) 

1.  Action  «=)57  —  Coksomdation  —  Pbopbi- 

ETT. 

The  court  did  not  err  in  consolidating  two 
suits  in  trespass  to  tly  title,  where  the  par- 
ties and  issues  in  both  were  die  same. 

[Ed.  Note. — For  otber  cases,  see  Action,  Cent. 
Dig.  §g  632-675;    Dec.  IHg.  <S=>57.] 

2.  Husband  ANO  Wife  <S=»131— Convbtanob 
— Pbesumption  of  Gift. 

Where  title  to  land,  the  community  prop- 
erty of  hnsband  and  wife,  is  passed  by  two  si- 
multaneous deeds  for  nominal  consideration  by 
the  husband  to  a  third  person,  and  by  such  third 
person  to  the  wife,  the  conveyances  are  equiva- 
lent to  a  deed  from  the  husband  to  the  wife  and 
raise  the  presnmption  that  there  was  a  gift  by 
the  husband  to  make  the  land  the  wife's  sep- 
arate property. 

WEd.  Note.— For  other  cases,  see  Hnsband  and 
ife,  Cent.   Dig.  §g  203-209;    Dec.  Dig.  «=s> 
181.] 

3.  CONTBAOTS    <S=9l64  —  SiMnLTANEOUS    CON- 
TBA0T8— CONBTBUCTION. 

In  construing  simultaneous  contracts,  tbe 
court  should  seek  the  intention  of  the  parties 
from  the  words  used,  the  subject-matter,  and  the 
purpose  of  the  contracts,  reconciling  conflicting 
clauses,  if  any,  and  consider  the  instruments 
in  the  light  of  surrounding  circumstances,  so  as 
to  give  them  fair  and  customary  construction. 
[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  §S  746-748 ;  Dec.  Dig.  «=>164.] 

4.  Deeds  «=>09— Simultaneous  Deeds— Con- 
stbuction. 

Two  deeds  executed  at  the  same  time  be- 
tween the  parties  thereto,  both  referring  to  the 
same  subject-matter,  are  to  be  taken  as  parts 
of  the  same  contract,  and  as  forming  one  entire 
agreement 

[Ed.  Note.— For  otber  cases,  see  Deeds,  Cent 
Dig.  {§  261-266;   Dec.  Dig.  «=999.] 

5.  Vbndob  and  Pubchaber  ®=s>242  —  Bona 
Fide  Pubghasebs— Bubden  of  Pboof. 

Where  a  wife  held  the  legal  title  to  lands, 
and  conveyed  it  away,  the  burden  was  upon  the 
heirs  of  her  husband,  seeking  to  assert  their 
equitable  title  in  trespass  to  try  title,  to  show 
that  the  purchasers  of  tbe  legal  title  from  tbe 
wife  were  not  innocent  purchasers. 

[Ed.  Note. — For  other  ca.se.s,  see  Vendor  and 
Purchaser,  Cent  Dig.  S$  469-473;  Dec.  Dig. 
c8s»242.] 

Appeal  from  District  Court,  Harris  Coun- 
ty; J.  W.  Woods,  Special  Judge. 

Suits  by  Mrs.  A.  M.  Ferguson  and  others 
against  H.  W.  Dodd  and  others.  From  Judg- 
ment for  defendants,  plaintiffs  appeal.  Af- 
firmed. 

John  A.  Klrllcks,  John  M.  Cobb,  and  John 
B.  Warren,  all  of  Houston,  for  appellants. 
Ross  &  Wood  and  Stewarts,  all  of  Houston, 
for  appellees. 

LANE,  J.  Mrs.  A.  M.  Ferguson,  thr  wid- 
ow, and  W.  E.  Ferguson,  C.  B.  Ferguson,  T. 


Cs»For  other  cases  ece  same  teglc  and  KBY-NUMBBR  In  all  Key-Numberad  DlgesU  aod  induce* 
'Application  tor  writ  of  error  pendtng  in  Supreme  Court 
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B.  Fergnison,  and  H.  K.  Ferguson,  the  cbtMren, 
respectively,  of  J.  T.  Ferguson,  deceased,  filed 
two  salts  In  the  Eleventh  district  court  of 
Harris  county,  Tex.,  against  H.  W.  Dodd,  J. 
W.  Brown,  J.  Lobit,  B.  Adoue,  J.  H.  Agen, 
and  S.  S.  Z.  Thompson,  In  the  ordinary  form 
of  trespass  to  try  title.  The  first  was  a  suit 
to  recover  a  one-fourth  undivided  Interest  In 
a  tract  of  land  of  about  1,000  acres,  a  part  of 
a  survey  of  3,000  acres  of  land  patented  to 
J.  L.  Stanley  In  1838,  said  suit  being  number- 
ed 55744  on  the  docket  of  said  court,  and  the 
second  was  a  suit  to  recover  a  one-fourth  un- 
divided Interest  In  a  tract  of  about  400  acres 
of  land,  which  Is  also  a  part  of  the  same  sur- 
vey, and  Is  numbered  on  said  docket  55750. 
Upon  motion  of  defendants,  the  trial  court 
consolidated  the  two  cases  and  tried  them  as 
one  case.  All  of  the  defendants,  except  Dodd, 
Brown,  and  Agen,  were  dismissed  from  this 
consolidated  cause.  In  so  far  as  the  Issues 
presented  by  this  appeal  are  concerned.  The 
remaining  defendants  answered  by  plea  of 
not  guilty.  After  having  heard  the  pleading 
and  evidence  adduced,  the  court  foimd  that 
all  that  portion  of  the  said  Stanley  3,000- 
acre  survey  which  J.  L.  Stanley  had  not  sold 
prior  to  bis  death,  and  consequently  the  land 
sued  for  by  plaintiffs,  was  at  the  time  of 
Stanley's  death  the  separate  property  of 
Mrs.  Mary  A.  L.  Stanley  by  virtue  of  two 
deeds,  one  from  3.  t$.  Stanley  to  A.  Wynn, 
and  the  other  from  A.  Wynn  to  Mrs.  Mary  A. 
li.  Stanley,  hereinafter  more  fully  described, 
as  a  matter  of  law.  The  Jury  having  found 
all  issues  submitted  to  it  in  favor  of  defend- 
ants, Judgment  was  rendered  for  them,  for 
the  land  sued  for.  From  this  Judgment,  the 
plaintiffs  Fergusons  have  appealed. 

That  the  assignments  of  error  presented  by 
appellants  may  be  clearly  understood,  we 
deem  it  necessary  In  the  outset  to  make  the 
following  statement: 

Three  thousand  acres  (17  labors)  of  land,  ait- 
aated  in  Harris  county,  Tex.,  was  patented  to 
Jonathan  L.  Stanley  in  1838.  At  the  time  said 
land  was  patented,  J.  L.  Stanley  and  Mary 
A.  L.  Stanley  were  husband  and  wife,  and 
said  land  was  their  community  property.  On 
the  1st  day  of  October,  1840,  J.  U  Stanley,  by 
his  deed  of  that  date,  for  a  recited  considera- 
tion of  $160,  conveyed  to  A.  Wynn  the  said 
3,000  acres  of  land,  and  for  a  recited  consid- 
eration of  $100  be  conveyed,  by  the  same 
deed,  to  said  Wynn  100  head  of  cattle.  By  a 
deed  dated  October  2,  1840,  but  which  was 
in  fact  acknowledged  and  recorded  on  the  Ist 
day  of  October,  1840,  A.  Wynn,  for  a  recited 
consideration  of  $100  for  the  land  and  $100 
for  the  cattle,  conveyed  the  same  land  and 
cattle  conveyed  to  him  by  J.  L.  Stanley  to 
Mary  A.  h.  Stanley.  Both  of  said  deeds  were 
acknowledged  at  10  o'clock  a.  m.,  on  the  1st 
day  of  October,  1840,  before  the  same  ofBcer, 
and  were  both  filed  for  record  at  the  same 
hour  and  actually  recorded  on  the  same  date, 
to  wit,  October  1,  1840.  There  was  no  evi- 
dence tending  to  explain  the  intenti<Hi  of  the 


parties,  other  than  what  is  shown  by  the 
deeds,  except  the  fact  that  Archibald  Wynn 
was  a  lawyer,  and  was,  at  or  about  the  time 
of  the  execution  of  the  deeds  mentioned,  per- 
forming legal  services  for  J.  L.  Stanley,  and 
in  about  five  or  six  months  after  the  execu- 
tion of  said  deeds  he  was  representing  Stan- 
ley In  a  suit  brought  by  J.  W.  Oates  against 
Stanley  to  compel  him  to  convey  1,000  acres 
of  the  said  3,000-acre  survey,  to  which  Stan- 
ley had  exe<<uted  a  title  bond  to  Oates  on  the 
1st  day  of  October,  1838.  In  April,  1841,  by 
order  of  court,  Stanley  conveyed  said  1,000 
acres  to  Oates. 

J.  L.  Stanley  died  Intestate  in  1843.  There 
was  never  any  administration  on  his  estate. 
He  left  surviving  him  his  widow,  Mrs.  Mary 
A.  L.  Stanley,  and  his  two  children,  William 
T.  Stanley  and  Martha  A.  B.  Stanley.  Mary 
A.  I*  Stanley,  after  the  death  of  J.  L.  Stan- 
ley, executed  and  delivered  to  Wm.  Anders 
a  deed  to  400  acres,  more  or  less,  of  the  land 
Involved  In  this  suit,  and  she  also  executed 
and  delivered  to  J.  J.  Cain  and  George  W. 
Hagey  a  deed  to  1,000  acres,  more  or  less,  of 
said  land.  Thereafter  Wm.  Anders  conveyed 
the  land  so  purchased  by  him  to  Cain  &  Hag- 
ey. The  defendants  hold  under  Cain  &  Hag- 
ey, or  their  assigns.  On  the  2Sd  day  of  April, 
187»,  William  T.  Stanley,  son  of  J.  L,.  Stan- 
ley, deceased,  conveyed  to  J.  T.  Ferguson 
"all  title,  Interest  and  claim"  he  had  in  and 
to  any  and  all  lands,  lots,  and  pnMnlses  to 
which  he  was  by  law  entitled,  formerly  be- 
longing to  his  father,  J.  L.  Stanley,  deceased. 

It  Is  apparent  from  what  has  been  stated 
that  the  plaintiffs,  who  are  the  heirs  of  J.  T. 
Ferguson,  deceased,  base  their  suit  upon  the 
theory  that,  at  the  time  of  the  death  of  J. 
L.  Stanley  In  1843,  the  land  Invcdved  in  this 
suit  was  the  community  property  of  said 
Stanley  and  his  wife,  Mary  A.  Ii.  Stanley, 
and  that  upon  the  death  of  J.  L.  Stanley  one- 
half  undivided  interest  therein,  by  law,  paas- 
ed  to  W.  T.  Stanley  and  Martha  A.  B.  Stan- 
ley, surviving  dilldren  of  said  J.  L.  Stanley, 
and  that  by  the  deed  of  W.  T.  Stanley  before 
mentioned  J.  T.  Fergnison  became  the  owner 
of  a  one-fourth  undivided  Interest  in  said 
lands,  and  that  defendants'  defense  is  that  by 
the  two  deeds  hereinbefore  mentioned,  one 
from  J.  h.  Stanley  to  A.  Wynn,  and  the  other 
from  said  Wynn  to  Mary  A.  L.  Stanley,  pass- 
ed the  title  to  Bald  land  to  said  Mrs.  Mary 
A.  L.  Stanley,  as  her  separate  property;  that 
Mrs.  Stanley  had  conveyed  400  acres  there- 
of to  Anders  and  1,000  acres  thereof  to  Cain 
&  Hagey;  and  that  the  title  to  all  of  said 
land  had  passed  by  mesne  conveyances  from 
Cain  &  Hagey  to  defendants. 

Defendants  also  insist  that,  if  it  be  con- 
ceded that  the  two  deeds  of  Stanley  to  Wynn 
and  Wynn  to  Mrs.  Stanley  did  not  pass  the 
title  to  said  land  to  Mrs.  Stanley  as  her  sep- 
arate property,  they  did  at  least  pass  the 
legal  title  thereto  to  her,  and,  this  being  true, 
the  title  of  the  heirs  of  J.  L.  Stanley,  or  their 
assigns,  was  only  an  equitable  title,  and  that 
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as  such  equitable  owners  bad  tbe  burden  of 
showing  that  tbe  purcbaaers  of  tbe  legal  th 
tie  from  Mary  A.  L.  Stanley  wore  not  Inno- 
cent purchasers  for  Talue  without  notice,  etc. 

Appellants'  first  assignment  Is  tbat  the  tri- 
al court  erred  In  consolidating  the  two  cases 
upon  the  motion  of  appellees. 

[1]  We  do  not  think  the  court  erred  In  con- 
solidating the  two  cases.  The  parties  and  is- 
sues In  both  cases  were  the  same,  and  there- 
fore no  harm  could  have  resulted  to  appel- 
lants by  such  consolidation.  We  therefore 
overrule  the  first  assignment. 

The  only  question  remaining  necessary  to 
be  decided,  which  if  decided  in  favor  of  ap- 
pellees puts  an  end  to  the  entire  controversy, 
is:  Was  the  land  Involved  In  this  suit,  at  tbe 
time  of  the  death  of  J.  L.  Stanley,  the  com- 
munity property  of  J.  L.  Stanley  and  wife, 
Mary  A.  L.  Stanley,  or  was  it  the  separate 
property  of  said  Mary  A.  L.  Stanley?  If 
it  was  the  separate  property  of  Mrs.  Stan- 
ley, William  T.  Stanley  could  not,  and  did 
not,  inherit  any  Interest  therein  from  his  fa- 
ther, J.  Ii.  Stanley,  deceased,  and  his  deed  to 
J.  T.  Ferguson  conveyed  no  interest  in  the 
same  to  said  Ferguson,  under  whom  appel- 
lants claim. 

[2]  Where  land  Is  community  property  of 
husband  and  wife,  and  the  title  by  two  si- 
multaneous deeds  for  nominal  considerations 
is  passed  by  the  husband  to  a  third  person 
and  by  such  third  person  to  such  wife,  as  in 
this  case,  such  conveyances  are  equivalent 
to  a  deed  from  the  husband  to  bis  wife,  and 
would  raise  the  presumption  that  It  was  a 
gift  by  the  husband  to  the  wife  to  be  her 
separate  property. 

[3]  In  construing  simnltaneoas  contracts,  the 
court  should  seek  the  intention  of  the  par- 
ties, from  the  words  used,  the  subject-matter, 
and  the  puriwse  of  the  contracts,  recondllng 
conflicting  clauses,  if  any,  and  consider  such 
instruments  in  the  light  of  surrounding  dr- 
cnmstances,  so  as  to  give  them  fair  and  cus- 
tomary constrnction.  If  we  place  ourselves 
in  the  position  of  3.  L.  Stanley  and  his  wife 
and  A.  Wynn,  Stanley's  lawyer,  parties  to 
tbe  two  deeds  of  date  October  1, 1840,  we  can- 
not conceive  that  Wynn,  tbe  lawyer,  would 
undertake  by  such  Instruments  to  make  it 
appear  that  property  which  was  already 
community  property  was  In  fact  such  com- 
munity property,  nor  that  It  was  his  pur- 
pose or  that  of  bis  client,  in  the  preparation 
and  execution  of  such  instruments,  In  the 
manner  and  form  as  they  were  prepared  and 
executed,  to  undertake  to  place  such  prop- 
erty beyond  tbe  reach  of  Stanley's  creditors, 
if  any  he  had.  Therefore  we  must  conclude 
that  tbe  parties  to  such  instruments  were  not 
undertaking  to  do  such  foolish  things  as 
above  suggested;  but,  on  the  contrary,  we 
are  driven  to  the  conclusion  that  J.  L.  Stan- 
ley Intended  by  said  two  deeds  to  give  his 
wife,  Mary  A.  L.  Stanley,  bis  interest  in  the 
3,000  acres  of  land  conveyed,  and  that  such 
deeds  bad  the  effect  to  pass  the  title  to  said 


land  to  Mrs.  Stanley  as  ber  separate  prop- 
erty. Such  being  tbe  fact,  J.  L>.  Stanley  had 
no  Interest.  In  the  land  in  question  at  the 
time  of  his  death,  and  consequently  W.  T. 
Stanley,  his  son,  inherited  no  interest  there- 
in from  his  father,  and  tbat  by  his  deed  to 
J.  T.  Ferguson  be  conveyed  no  interest  in 
tbe  same  to  Ferguson- 

[♦]  It  is  well  settled  by  the  uniform  hold- 
ings of  our  courts  that  two  deeds  or  instru- 
ments of  writing  executed  at  tbe  same 
time  between  the  parties  thereto,  both  refer- 
ring to  tbe  same  subject-matter,  are  to  be 
taken  as  parts  of  the  same  contract  and  as 
forming  one  entire  agreement  Whitby  v. 
Duffy,  136  Pa.  620,  19  Atl.  1065;  Hamilton 
V.  Katbbone,  175  V.  S.  414,  20  Sup.  Ct  155, 
44  L.  BM.  219;  Dicken  v.  Cruse,  176  S.  W. 
655;  Vinson  v.  Carter  Bros.,  161  S.  W.  49; 
Sanger  Bros.  y.  Brooks,  101  Tex.  116,  106  S. 
W.  37 ;  Howard  v.  Davis,  6  Tex.  180  ;  Wal- 
lls  V.  Beauchamp,  15  Tex.  306. 

In  the  case  of  Wbitl)y  v.  Duffy,  supra, 
which  Is  a  case  presenting  practically  tbe 
same  question  as  presented  in  the  present 
case,  the  court  said: 

"The  learned  judge  below  held  that  tbe  deed 
from  Henry  Whitby  to  Albert  E.  Carpenter, 
and  the  deed  of  Carpenter  to  Kate  Whitby,  wife 
of  the  said  Henry  Whitby,  constituted  one  trans- 
action, tbe  object  and  effect  of  which  were  to 
transfer  tbe  title  of  tbe  real  estate  in  question 
from  Mr.  Whitby  to  his  wife.  In  this  there 
was  no  error.  Both  deeds  were  for  the  consid- 
eration of  one  dollar ;  tliey  were  execnted  on  the 
same  day,  and  witnessed  by  the  same  persons. 
It  is  evident  that  Carpenter  was  the  mere  con- 
duit through  which  the  title  was  to  pass.  In 
contemplation  of  law,  the  fee  never  vested  for 
a  single  moment  in  him ;  It  passed  tlirough  him, 
without  stopping.  It  is  almoat  absurd  to  sup- 
pose that  he  was  to  take  any  interest,  however 
slight,  in  the  property.  It  was  strongly  urged, 
however,  tbat  the  learned  judge  below  traveled 
oat  of  the  caae  stated,  in  order  to  reach  this 
conclusion.  We  do  not  think  so.  It  was  the 
proper.  legal  construction  of  the  papers,  and 
their  constraction  was  for  the  court.  That,  in 
part  at  least,  is  what  conrts  are  for." 

We  feel  that  it  Is  unnecessary  to  continue 
ttals  discussion  further  In  order  to  show  tbat 
tbe  trial  court  correctly  held  that  the  two 
deeds,  tbe  one  from  Stanley  to  Wynn,  and 
the  other  from  Wynn  to  Mrs.  Stanley,  con- 
veyed all  tbe  interest  J.  L.  Stanley  bad  in 
and  to  the  said  3,000-acre  survey,  at  tbe  date 
of  said  deeds,  as  her  separate  property.  Such 
being  true,  it  follows  that  as  the  title  of  the 
land  In  Question  was  in  Mrs.  Stanley  at  tbe 
time  of  the  death  of  J.  L.  Stanley,  and  that 
the  same  was  her  own  separate  property, 
ber  deeds  passed  the  legal  and  equitable 
title  thereto  to  Anders  and  to  Cain  &  Hagey, 
and  tbat  the  defendants  (appellees)  wh6 
claim  under  said  last-named  parties  axe  now 
the  lawfifl  owners  of  said  land.  Of  course. 
It  also  follows  that,  as  J.  L.  Stanley  had  no 
Interest  in  said  laud  at  the  time  of  his  death, 
W.  T.  Stanley,  bis  son,  inherited  no  Interest 
therein  from  Mm,  and  that  his  deed  to  J.  T, 
Ferguson  conveyed  no  interest  whatever  la 
the  same. 
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What  has  been  said  disposes  of  all  of  ap- 
pellants'' assignments,  as  the  question  al- 
ready decided  hereby  renders  the  errors  of 
the  court,  If  any,  complained  of  by  appel- 
lants' other  assignments,  Immaterial,  unless 
it  be  the  second  proposition  under  their 
second  assignment. 

Appellants'  second  proposition  under  their 
second  assignment  Insists  that  J.  T.  Fergu- 
son in  his  purchase  from  W.  T.  Stanley  was 
authorized  to  rely  upon  the  record  as  to 
the  title  of  the  land  in  controversy;  that 
such  record  showed  that  said  land  was  com- 
munity property  of  J.  L.  Stanley  and  wife 
at  the  time  of  the  death  of  said  J.  L.  Stanley 
In  1843.  Since  his  deed  from  W.  T.  Stanley 
was  over  30  years  old  at  the  time  of  the  in- 
stitution of  the  suit  of  plaintiffs,  and,  as  all 
parties  to  the  two  deeds  of  Stanley  to  Wynn 
and  Wynn  to  Mrs.  Stanley  were  dead,  it 
should  be  presumed  by  the  court  that  he 
(Ferguson)  paid  value  without  notice,  etc. 

[5]  We  think,  from  what  has  been  already 
said,  it  has  been  shown  that  the  record  dis- 
closes that  the  land  in  question  was  the 
separate  property  of  Mrs.  Stanley.  It  is 
at  least  clear  that  she  held  the  legal  title, 
and  that  it  passed  to  her  grantees  by  her 
deeds,  and  that  If  appellants  held  any  title 
it  was  at  most  an  equitable  title ;  and,  such 
being  the  case,  the  burden  was  on  them  to 
show  that  the  purchasers  of  the  legal  title 
from  Mrs.  Stanley  were  not  Innocent  pur- 
chasers before  they  could  recover.  No  con- 
tention is  made  that  such  burden  was  dis- 
pharged  or  even  attempted.  Patty  v.  Middle- 
ton.  82  Tex.  686,  17  8.  W.  908;  Eddy  v. 
Bosiey,  34  Tex.  Civ.  App.  116,  78  8.  W.  565; 
Oodley  Lumber  Co.  v.  Teagarden,  135  S.  W. 
1109 ;  Texas  Loan  Ass'n  v.  Taylor,  88  Tex. 
47,  29  S.  W.  1067;  Taylor  v.  Doom,  43  Tex. 
Civ.  App.  59,  95  8.  W.  at  page  6;  Turner 
V.  Cochran,  63  S.  W.  152 ;  Edwards  v.  Brown, 
68  Tex.  329,  4  8.  W.  380,  5  S.  W.  87 ;  Barnes 
V.  Jamison,  24  Tex.  362. 

We  have  disposed  of  all  of  appellants'  as- 
signments, and  finding  no  such  error,  if  any, 
as  should  cause  a  reversal  of  the  Judgment 
rendered  by  the  lower  court,  the  same  is 
affirmed. 

Affirmed. 


McLEAN  et  aL  v.  BREEN  et  ni.    (No.  8319.)* 

(Court  of  CivU  Appeals  of  Texas.    Ft.  Worth. 

Jan.  29,  1916.    Rehraring  Denied 

Feb.  19,  1916.) 

1.  Wills  iS=»682  —  Constbuction  —  Tbtjst  — 
"Last  Illness." 

Under  a  will  devising  all  property  of  tes- 
tatrix in  trust  to  be  managed  and  the  net  in- 
come used  ezdusively  for  the  maintenance  of  a 
sister  during  her  natural  life,  and  on  her  death 
and  the  payment  of  the  expenses  Incurred  in 
her  last  illness,  to  a  religious  body,  the  trustee 
was  liable  for  the  reasonable  expenses  incurred 
during  her  "last  illness."  that  term  meaning  the 
sickness  which  is  terminated  by  the  death  of 


the  patient  as  found  from  the  circumstances  and 
facts  of  the  case,  and  such  expenses  were  to 
be  paid  out  of  the  estate  before  vesting  the  re- 
mainder in  the  residuary  legatee. 

[Ed.  Note.— For  other  oases,  see  Wills,  Cent. 
Dig.  f$  1002,  1607-1611;  Dec.  Dig.  «=»682. 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Last  Illness.] 

2.  Tbusts  «=203— Action  Against  Trustee 
— Question  fob  Jubt  —  Last  Illness  or 
Devisee. 

In  an  action  against  tlic  trustee  under  such 
will  to  recover  for  services  rendered  and  ex- 
penditures incurred  by  plaintiff  in  the  care  of 
such  devisee,  the  duration  of  the  devisee's  last 
illness  was  a  question  for  the  jury  under  all  the 
fiicts  and  circumstances. 

[EkL  Note.— For  other  cases,  see  Trusts,  Coit. 
Dig.  {  373;   Dec  Dig.  <S=a263.] 

3.  Appeal  and  Bbbob  «=»1053— Habmless 
Kbbob— Reception  of  Evidbnce— Cube  by 
Instbuctionb. 

In  such  action,  the  court's  action  in  admit- 
ting over  objection  testimony  as  to  extra  serrioes 
required  and  expenditures  made  on  behalf  of 
the  devisee  by  plaintiff  prior  to  the  time  when 
the  devisee  took  to  her  bed  for  the  last  time,  was 
not  reversible  error,  where  the  question  when 
her  last  illness  began  was  left  to  the  jury,  with 
instruction  that  plaintiff  could  not  recover  for 
expenditures  of  services  rendered  prior  to  such 
illness. 

[E^d.  Note. — For  other  cases,  see  Appeal  and 
Enor.  Cent  Dig.  H  4178-4184;  Dec.  Dig.  «=» 
1053.] 

4.  TscfiTB  «=>263— Action  Asainst  Tbushke 
— Instkuotions. 

In  such  action,  an  instruction  that  if  plain- 
tiff's wife  undertook  and  agreed  to  care  for  the 
devisee  during  her  last  illness  and  until  ber 
deoth  at  $30  per  month,  and  that  if  her  husband 
ratified  such  agreement,  the  verdict  should  be 
for  defendant,  otherwise  for  plaintiff,  was  not 
erroneous,  or  at  least  was  favorable  to  the  de- 
fendant 

[EM.  Note. — For  other  cases,  see  Trusts,  Cent 
Dig.  i  373;  Dec.  Dig.  <S=»263.] 

5.  Appeal  anu  Bbbob  «=92ia— Instbdotions 

— Necebsitt  or  Request. 

If  such  instruction  was  unduly  restrictive, 
it  was  defendant's  duty  to  tender  a  charge  from 
which  the  restrictive  terms  had  l>een  eliminated, 
and,  upon  his  failure  to  do  so,  the  objection  to 
the  instruction  would  be  held  waived. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Knor,  Dec.  Dig.  «8=»216;  Trial,  Cent  Dig.  {{ 
027-641.] 

6.  Appeal  and  Ebbob  «s>742— AssiaNiocifTS 
OF  Ebbo»— Pbopobition. 

In  an  action  against  a  testamentary  trus- 
tee to  recover  for  services  rendered  to  a  bene 
fidary  entitled  to  maintenance  for  life  and 
the  expenses  of  last  illness,  an  assignment  of 
error  in  that  an  instruction  that  if  plaiatilT* 
wife  agreed  to  care  for  the  devisee  during  her 
last  illness  at  $30  per  month  and  if  plaintiff 
ratified  such  agreement,  the  defendant  was  not 
liable  was  on  the  weight  of  the  evidence,  and 
that  tlie  evidence  showed  that  the  plaintiff  was 
a  party  to  the  contract  and  that  his  ratificatioa 
shciuld  not  have  been  submitted,  was  not  susr 
tained  by  a  proposition  thereunder  that  there 
was  nothing  in  the  record  justifying  the  plaintiff's 
ratilicution  of  the  agreement,  as  no  contract  was 
set  up  with  reference  to  the  devisee's  care  otiier 
than  that  plaintiflTs  wife  was  to  take  her  fi-om 
an  infirmary  and  care  for  her  on  the  same  terms 
on  which  the  infirmary  was  caring  for  her,  and 
that  plaintiff  was  accjuainted  with  the  terms  of 
testatrix's  will,  as  it  might  be  assumed  that 
they  agreed  to  care  for  the  devisee  on  the  under- 
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Btandicir  that  the  expenses  of  her  last  aidsness 
should  be  paid  out  of  the  estate. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  rHg.  |  8000;  Dec.  Dig.  «=>742.] 

7.  Appeai,  and  Erbob  «=9l064  —  Harmless 
Errob— Inbtbitctionb. 

Error  in  such  instruction,  if  any,  was  not 
prejudicial,  where  the  trustee  would  have  been 
chargeable  for  the  reasonable  and  proper  ex- 
penses of  the  last  sickness  of  the  devisee  in  any 
event,  and  where  the  court  limited  the  recovery 
to  the  expenses  of  her  last  sidcness. 

[£d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  4219,  4221-4224;  Dec.  Dig. 
<S=»10«4.] 

8.  Trusts  «=3262— Action  Against  Tbitstee 
— EviDENCD— Last  Iu-ness. 

In  such  case,  where  the  question  of  what 
constituted  the  devisee's  last  illness  was  one  for 
the  jury,  evidence  relating  to  alleged  special 
services  rendeared  to  the  devisee,  expenses  incur- 
red, in  her  behalf,  the  condition  of  her  health 
during  her  residence  with  plaintiff  and  the 
character  of  food  roijuired  by  such  condition  of 
health,  though  relating  only  remotely  to  the  Is- 
sue, was  admissible. 

[Ed.  Note.— For  other  cases,  see  Tmsts,  Cent 
Dig.  )  372;    Dec.  Dig.  <8=>262.] 

9.  Trvbts  261— Sbbvickb  Rendkred  Benefi- 
ciABY— Action  Against  Trustee— Auounx 
OF  Recovery— Pleading. 

In  such  case,  plaintiff  could  not  recover  as 
to  any  one  item  an  amount  in  excess  of  that 
claimed  to  be  due. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  371;  Dec.  Dig.  «&=3201.] 

10.  Work  and  Labor  ®=»29  —  PebsonaIj 
Sebtvices— Value. 

In  an  action  by  plaintiff  and  his  wife 
against  the  trustee  of  an  estate  to  recover  for 
services  and  expenditures  in  behalf  of  a  devisee 
seeking  to  recover  in  the  sum  of  $2,3(iO  for 
nur»e  hire  for  15  wetka  at  $26  a  week,  for 
liqiiOTS  furnished,  for  fuel,  washing,  linen,  car- 
peting, and  extra  nursing  and  care,  where  there 
was  evidence  that  the  devisee's  last  illness  was 
not  limited  to  the  16  weeks,  that  she  required  a 
great  deal  of  care*  that  her  affliction  was  so  of- 
fensive that  no  trained  nurse  could  be  induced  to 
attend  her,  a  verdict  of  $1,000  was  not  exces- 
sive. 

[Ed.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent  Dig.  §{  56-58;  Dec.  Dig.  «=>29.] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;  Marvin  H.  Brown,  Judge. 

Action  by  J.  J.  Breen  and  wife  against  W. 
P.  McLean,  Senior,  trustee,  and  others.  Judg- 
ment for  plalntUTs,  and  defendants  appeal. 
Affirmed. 

McLean,  Scott  ft  McLean,  of  Ft.  Worth,  for 
appellants.  Capps,  Cantey,  Hanger  &  Short, 
of  Ft.  Worth,  for  appellees. 

BUCK,  J.  This  action  was  brought  by  J. 
J.  Breen  against  W.  P.  McLean,  Sr.,  trustee 
of  the  estate  of  Rose  A.  Dodd,  deceased,  and 
the  Congregation  of  the  Sisters  of  Charity 
of  the  Incarnate  Word,  on  account  in  the 
sum  of  $2,360,  alleged  to  hare  accrued  to 
him  by  virtue  of  services  and  expenditures 
rendered  and  incurred  by  himself  and  wife, 
and  for  and  on  behalf  of  Mrs.  Anna  MOrey. 
Plaintiff  alleged  In  his  petition  that  said 
Anna  Morey  lived  at  bis  house  for  about 
two  years  and   eight  months   prior   to   her 


death,  and  that  during  said  residence  there 
be  expended  money  in  her  behalf,  and  his 
wife  rendered  services  to  her,  to  the  amount 
above  named,  and  that  under  the  terms  of 
the  will  of  Mrs.  Rose  A.  Dodd,  sister  of  Mrs. 
Morey,  the  trustee  of  the  estate  of  Mrs.  Dodd 
wa.<3  liable  to  him  out  of  the  assets  of  said 
estate  In  said  sum  of  money. 

Mrs.  Dodd  and  Mrs.  Morey  were  aged  sis- 
ters, both  being  widows  for  many  years  be- 
fore their  respective  deaths,  and  lived  to- 
gether for  many  years  before  the  death  of 
Mrs.  Dodd.  Neither  one  had  children  or  de- 
scendants, or  known  relatives,  so  far  as  the 
record  shows.  Mrs.  Dodd  was  possessed  of 
an  estate  of  the  estimated  value  of  some  $4,- 
000,  and  producing  an  income  of  some  $30  to 
$35  per  month.  Mrs.  Morey  received  a  pen- 
sion from  the  United  States  government  of 
about  $12  per  month,  and  had  at  the  time  of 
her  death  a  cash  deposit  in  bank  of  about 
$030.  In  1908,  Mrs.  Dodd  and  her  sister,  Mrs. 
Morey,  went  to  St.  Joseph's  Infirmary,  a  hos- 
pital under  the  control  of  the  Congregation 
of  the  Sisters  of  Charity  of  the  Incarnate 
Word,  an  Incorjwrated  charitable  body,  and 
made  arrangements  for  her  and  her  sister  to 
board  at  said  Infirmary  for  a  stipulated 
fun-'.  Some  months  thereafter,  Mrs.  Dodd 
died,  leaving  a  will,  by  the  terms  of  which 
W.  P.  McLean,  Sr.,  was  made  trustee  to  carry 
out  the  provisions  of  said  Instrument.  The 
following  are  the  items  of  the  will,  pertinent 
and  material  to  the  questions  raised  in  this 
suit: 

"Item  Fourth:  I  hereby  devise  and  heqneath 
to  my  said  above-named  trustees,  one  at  a  time 
in  the  order  named  in  the  last  preceding  item  of 
this,  my  will,  all  of  m,v  property,  real  and  per-' 
sonal,  wherever  situated,  in  trust  for  my  sister, 
Anna  Morey,  of  Fort  Worth,  Texas,  as  follows : 

"I  direct  that  whichever  one  of  my  said  trus- 
tees shall  have  charge  and  management  of  my 
property,  shall  turn  over  the  annual  income  to 
be  derived  therefrom,  to  my  said  sister  during 
her  natural  life.  I  desire  that  the  income  of 
my  said  property  shall  be  used  exclusively  for 
the  support  and  maintenance  of  my  said  sister 
during  her  natural  life,  after  deducting  there- 
from the  taxes  and  other  expenses  necessarily 
incident  to  tlie  management,  control  and  safe 
keeping  of  said  property. 

"Item  Fifth :  I  will  and  direct  upon  the  death 
of  my  said  sister  and  the  iKiyment  of  whatever 
expenses  may  be  incurred  in  her  last  siclmess 
and  for  her  funeral  expenses,  that  all  property 
real  and  personal  of  my  estate  hereby  bequeath- 
ed to  my  said  trustees  for  my  said  sister,  then 
on  hand,  shall  go  to  the  Congregation  of  the 
Sisters  of  Charity  of  the'  Incarnate  Word,  a 
religious  body,  and  my  trustee,  then  in  posses- 
sion of  said  property  as  such  trustee,  is  hereby 
directed  to  pay  over  and  deliver  to  Said  Congre- 
gation of  the  Sisters  of  Charity  of  the  Incar- 
nate Word,  all  of  said  property  so  remaining  in 
the  hands  of  my  said  trustee  after  payment  of 
the  said  expenses  of  last  sickness  and  funeral 
expenses  of  my  said  sister." 

After  Sirs.  Dodd's"  death,  Mrs.  Morey  con- 
tinued to  live  at  the  St  Joseph's  Infirmary 
until  some  time  In  the  early  part  of  1910; 
W.  P.  McLean,  Sr.,  as  trustee,  paying  for 
her  $30  per  month  for  room  and  board.    Mrs. 
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Breen  was  a  friend  of  Mrs.  Morey,  and  had 
been  of  both  sisters  during  the  lifetime  of 
Mrs.  Dodd,  and  often  visited  Mrs.  Morey 
subsequent  to  Mrs.  Dodd's  death.  In  Janu- 
ary or  February,  1910,  Mrs.  Morey,  with  the 
consent  of  the  trustee  and  of  the  manage- 
ment of  the  Infirmary,  went  to  live  with  the 
family  of  plaintiff,  and  continued  to  lire 
there  up  to  the  time  of  her  death.  The 
trustee,  W.  P.  McLean,  Sr.,  informed  Mrs. 
Breen  that  the  income  from  the  estate  of 
Mrs.  Dodd  would  not  exceed  $30  per  month, 
and  that,  therefore,  he  could  not  pay  for 
Mrs.  Morey's  board  and  room  more  than  said 
amount.  Plaintiff  alleged,  boweTer,  that  said 
McLean  agreed  with  Mrs.  Breen  to  pay  for 
additional  expenses  incurred  in  behalf  of 
Mrs.  Morey,  and  for  extra  services  per- 
formed In  taking  care  of  her,  but  that  such 
payment  could  not  be  made  until  Mrs. 
Morey's  death.  This  was  one  of  the  sharp 
Issues  made  by  the  pleadings  and  the  evi- 
dence; the  defendant  claiming  that  Mrs. 
Breen  had  consented  to  take  Mrs.  Morey  to 
board  and  room  for  the  sum  of  $30  per 
mcmth,  and  that  Judge  McLean,  as  trustee, 
told  Mrs.  Breen  that  he  was  not  authorized 
to  pay  or  promise  more  than  that  amount, 
and  It  is  denied,  both  in  the  pleading  and 
testimony  of  defendants,  that  any  promise 
or  agreement  was  made  as  to  compensation 
further  than  the  $30  per  mouth  stipulated. 
Defendant  also  denied  the  account  of  plain- 
tiff, and  pleaded  that  the  same  was  fictitious 
and  fraudulent  in  its  entirety,  and  that  the 
$30  per  mouth  paid  for  Mrs.  Morey's  board 
and  lodging,  together  with  her  pension  of  $12 
'per  month,  and  the  further  sums,  amount- 
ing to  $365,  paid  Mrs.  Morey,  but  al- 
leged to  have  been  used  by  the  plaintiff  and 
his  wife  In  payment  of  expenses  Incurred 
and  services  rendered  by  them  for  Mrs. 
Morey,  were  amply  sufficient  to  meet  all  the 
expenditures  and  to  pay  for  all  of  the  serv- 
ices rendered  for  Mrs.  Morey  by  plaintiff 
and  his  wife. 

Upon  a  trial  a  verdict  and  Judgment  were 
rendered  in  favor  of  the  plaintiff  for  the 
sum  of  $1,000.    The  defendants  appeal. 

Plaintiff's  account,  rendered  to  Judge  Mc- 
Lean as  trustee,  prior  to  the  suit,  includ- 
ed charges  for  nurse  hire,  15  weeks  at  $25 
per  week,  or  $376 ;  liquors  furnished  during 
2  years  and  8  months  at  25  cents  per  day, 
$242;  fuel,  16  months  at  $12  per  month, 
$192;  fbr  washing,  4  years  at  $5  per  month, 
$240;  for  mattresses,  pillows,  and  linen  spoil- 
ed and  replaced  or  used  and  worn  out,  $45; 
carpet  alleged  to  have  been  furnished  and 
worn  out,  $40;  and  extra  care  in  addltioD  to 
amount  contracted  and  paid  for,  for  2  years 
and  8  months,  at  $500  per  year,  $1,333.33; 
the  items  totaling,  $2,467.83.  In  the  suit, 
plaintiff  asked  Judgment  for  only  $2,360. 

There  is  a  mass  of  testimony,  the  state- 
ment of  facts  covering  some  107  pages,  and 
voluminous  pleadings,  the  transcript  covering 


some  89  pages;  and  we  have  examined  the 
statement  of  facts  and  pleadings  In  detail,  la 
order  that  we  might  Intelligently  consider 
the  questions  presented  in  appellants'  10 
assignments.  We  do  not  think,  however,  it 
is  necessary  to  discuss  In  this  opinion  each 
of  the  assignments  presented,  but  merely 
to  pass  upon  the  vital  questions  Involved. 

[1,2]  W«  think,  undoubtedly,  imder  the 
terms  of  Mrs.  Dodd's  will,  trustee  W.  P. 
McLean,  Sr.,  was  liable  for  the  reasonable 
expenses  incurred  by  Mrs.  Morey  oa  her  be- 
half during  her  last  illness.  The  case  was 
finally  narrowed  down  by  amended  pleadings 
so  as  to  present  that  Issue,  and  the  trial 
court,  In  his  charge.  Instructed  the  jury  that 
In  no  event  could  plaintiff  recover  for  any 
expenditures  made,  or  services  rmdered,  for 
and  on  behalf  of  Mrs.  Morey,  except  such  as 
were  made  or  rendered  during  her  last  ill- 
ness, and  then  only  such  as  they  might  find 
and  believe  from  a  preponderance  of  the 
testimony  were  reasonably  necessary  for  the 
ease  and  comfort  of  Oie  said  Mrs.  Morey  dur- 
ing her  last  illness.  He  further  instructed 
the  Jury  that  if  they  found  from  a  prepon- 
derance of  the  evidence  that  such  expendi- 
tures and  extra  services  were  reasonably 
worth  more  than  the  $30  per  month  paid  to 
the  plaintiff  by  the  defendant  McLean,  trus- 
tee, then,  and  in  that  event  only,  they  should 
find  for  the  plaintiff  in  the  amount  of  such 
excess,  unless  they  found  for  the  defendant 
under  other  paragraphs  of  the  charge. 

There  was  considerable  testimony  on  the 
part  of  plaintiff  as  to  the  sickness  of  Mrs. 
Morey  during  the  period  of  her  stay  in  plain- 
tiff's home,  and  of  expenditures  claimed  to 
have  been  made,  and  extra  services  claimed 
to  have  been  rendered  during  said  time, 
and  appellant  has,  in  several  assignments, 
urged  error  to  the  admission  of  such  testi- 
mony, inasmuch,  as  claimed,  such  expenses 
were  not  Incurred  during  the  deceased's  last 
illness,  and  therefore  the  estate  of  Mrs.  Dodd 
could  not  be  chargeable  therefor.  Since  the 
court  in  his  charge  limited  the  plalntUTs 
right  of  recovery  to  the  expendlturea  made 
and  services  rendered  during  the  last  Ulnesa 
of  Mrs.  Morey,  we  think  the  admission  'of 
the  testimony  of  which  complaint  is  made 
does  not  constitute  error.  The  deceased  was 
quite  an  old  lady,  some  84  years  old  at  the 
time  of  her  death,  and  the  testimony  shows 
that  she  was  subject  to  sick  spells  during 
practically  the  entire  time  of  ber  stay  at 
plalntifTs  residence  though  she  was  np 
and  down  and  was  able  to  leave  the  premises 
and  even  go  to  town  up  to  as  late  as  May 
before  she  died  in  September,  1912.  Mrs. 
Breen  testified  that  she  was  sick  practically 
all  of  the  time  from  February,  1912,  and  re- 
quired almost  constant  nursing,  both  night 
and  day.  As  to  what  constitutes  the  last 
illness  of  a  deceased,  is  often  times  a  ques- 
tion of  fact  which  most  be  decided  from  all 
ot  the  evidence  patatnlng  to  the  oondltton  of 
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health  of  deceased  covering  a  long  period 
of  time.  Mrs.  Morey  was  afflicted  with  ail- 
ments naturally  incident  to  her  extreme  age. 
As  testified  to  by  both  Mrs.  Breen  and  the 
pbysldan  in  attendance,  she  was  afflicted  with 
a  chronic  diarrheal  trouble,  causing  her  to 
have  very  little  control  over  her  bowels, 
and  rendering  her  very  weak.  It  was  this 
phase  of  her  sickness  that  caused,  as  alleged 
by  plalntlfF,  so  much  extra  laundering,  and 
caused  the  carpet,  mattress,  pillows,  linen, 
etc.,  to  be  no  longer  usable  after  deceased's 
death. 

The  court,  we  think,  properly  defihed  what 
Is  meant  by  the  term,  "last  Illness,"  the  def- 
inition being  as  follows: 

"The  term  laat  illneas,'  aa  used  in  this  chtirge, 
meaoa  the  sickness  which  is  terminated  by  the 
death  of  a  patient  The  last  illneas  of  a  patient 
is  an  affirmative  fact  which  must  be  proved  as 
aijy  other  fact  to  the  satisfaction  of  the  jury  by 
a  prei>onderance  of  the  evidence,  and  must  be 
found  and  determined  by  the  jury  from  the 
facts  and  circumstances  in  the  cage.  No  defi- 
nite length  of  time  can  be  described  [defined?] 
by  the  court  as  being  the  last  illness  of  a  pa- 
tient, but  the  duration  of  the  last  illness  must 
be  determined  in  each  case  by  the  jury  from  the 
circumstanceB  and  facts  in  each  [such]  case  and 
by  a  preponderance  of  the  evidence." 

The  meaning  of  the  term  "last  Illneas,"  as 
used  In  this  will.  Is  somewhat  different  from 
the  meaning  of  the  expression  when  used 
in  the  statute  governing  nuncupative  wills. 
In  the  latter  case,  the  term  is  more  nearly 
synonymous  with  In  extremis.  But  where 
used  In  wills,  wherein  provision  is  made  for 
the  payment  of  the  funeral  expenses  and  ex- 
penses Incurred  during  the  last  illness,  or  in 
statutes  making  claims  for  such  expenses 
preferred  claims,  no  bard  and  fast  rule  or 
fixed  definition  may  be  given,  except  that 
the  illness  must  have  been  that  of  which 
the  patient  died.  In  the  case  of  Huse  v. 
Brown,  8  Me.  (8  Qreenl.)  167,  the  court  says: 

"The  nature  of  the  disorder  and  its  progress 
are  particularly  described  in  the  exceptions,  and 
the  court  instructed  the  jury  that  they  would 
decide  whether  the  testator  died  of  the  cancer 
under  which  he  was  laboring,  when  the  plaintiff 
attended  upon  him,  and  whether  it  was  a  con- 
tinuing  complaint  or  disorder  until  his.  death ; 
and  if  they  should  decide  those  questiona  in  the 
affirmative,  they  might  consider  it  liia  last  sick- 
ness. And  why  might  they  not,  wliether  any 
such  instruction  had  been  given  to  them  or  not? 
it  would  seem,  to  a  plain  understanding,  to  be 
an  indispntable  fact,  that  the  sidcness  which  is 
terminated  by  the  death  of  a  patient  is  his 
last  sickness.  All  taxes  and  debts  due  the  state 
are  to  be  paid  before  other  debts,  however  long 
a  time  they  may  have  been  due;  no  limitation 
is  here  imposed;  nor  is  there  any  as  to  the 
length  of  time  which  the  last  sickness  of  a  man 
may  have  continued  prior  to  his  death;  and 
how  can  the  court  impose  a  limitation  in  the 
latter  case  with  more  reascm  tiiat  in  either  of 
the  former?  Sickness  assumes  so  many  forms 
and  death  approaches  in  so  many  different  ways, 
that  we  know  not  bow  to  lay  down  any  legal 
principle  in  such  cases,  that  can  be  applied  by 
way  <^  oonstruction  of  the  words,  'last  sickness.' 
What  If  to  be  considered  a  man's  last  sickness, 
teems  to  be  a  question  properly  determinable 
by  the  jury  upon  the  facts  in  each  case,  which 
can  seldom,  if  ever,  be  the  same  in  two  in- 
itances." 


As  suggested  In  tbe  case  from  which  the 
above  quotation  Is  taken: 

"The  object  which  the  Legislature  had  In  view 
doubtless  was  that  a  sick  man,  though  possessed 
of  but  very  little  property,  should  be  in  no 
danger  of  suffering  by  reason  of  the  want  <^ 
medical  advice  and  assistance,  even  where  un- 
feeling physicians,  if  there  are  any  luctx,  would 
be  tempted  to  refuse  or  withdraw  their  profes- 
sional attentions,  apprehending  they  might  lose 
their  reward." 

And  In  this  case  we  think  that  it  is  a 
permissible  and  natural  construction  of  the 
provision  In  the  will  of  Mrs.  Dodd  that  the 
expenses  of  the  last  sickness  and  the  funeral 
expenses  of  her  sister  should  be  paid  out  of 
the  estate  before  vesting  the  remainder  In 
the  residuary  legatee,  was  intended  to  safe- 
guard the  surviving  sister  against  the  possi- 
bility of  any  neglect  or  want  during  the  lat- 
ter's  last  days,  weeks,  or  months,  when,  by 
reason  of  her  sickness,  the  proper  and  rea- 
sonable care  of  the  patient  might  necessitate 
expenditnres  In  excess  of  the  net  income 
from  said  estate.  As  has  b^n  before  said, 
neither  the  testatrix  nor  her  sister  had  chil- 
dren or  other  heirs  to  inherit  her  property, 
and  it  was  evidently  intended  by  the  testa- 
trix that,  to  the  extent  of  her  estate.  If  need 
be,  provision  should  be  made  for  the  aged  sis- 
ter left  beliind.  It  was  thought,  doubtless,  by 
her  that  the  net  income  would  be  sufficient  to 
pay  the  current  expenses  of  her  sister  while 
In  health,  but  realizing  that  unusual  ex- 
penses would  naturally  be  Incurred  during 
the  last  sickness  of  her  sister,  she  made  pro- 
vision in  her  will  and  authorized  her  chosen 
trustee  to  pay,  out  of  the  corpus  of  the  es- 
tate, such  extra  expenses  foreseen  to  be  nec- 
essary. 

As  stated  in-  United  States  v.  Frlsble  (C. 
C.)  28  Fed.  806: 

"The  last  sickness  means  the  sickness  which 
results  in  death.  It  may  be  more  or  less  ex- 
tended, according  to  the  circumstances  of  the 
disease.  If  it  is  an  acute  disease,  where  a  man 
was  well,  until  be  was  confined  to  his  bed,  and 
then  died,  it  would  count  only  from  the  time  in 
which  he  was  prostrated  and  confined  to  his 
bed.  But  if  it  was  such  a  case  as  this  was, 
lingering,  and,  while  admitting  of  transient 
temporary  recuperation,  followed  immediately 
by  relapses,  and  every  day  adding  to  his  aggre- 
gate weakness,  why,  the  last  sickness  would 
commence  firom  the  time  this  consumption,  in 
a  pronounced  way,  set  in." 

[8]  Therefore,  we  are  of  the  opinion  that 
no  reversible  error  is  presented  in  the  sev- 
eral assignments  attacking  the  action  of  the 
conrt  in  admitting,  over  objection,  various 
bits  of  testimony  as  to  extra  services  requir- 
ed and  expenditures  made  and  labor  done, 
for  and  on  behalf  of  Mrs.  Morey,  by  plain- 
tiff and  his  wife  prior  to  tbe  time  when  Mrs. 
Morey  took  to  her  bed  for  the  last  time,  for 
under  appropriate  Instructions  it  was  for  the 
jury  to  determine  when  the  last  sickness 
began.  Under  the  charge  of  the  court,  the 
jury  were  told  that  the  plaintiff  could  not  re- 
cover for  any  expenditures  made  or  services 
rendered  prior  to  the  last  sickness. 

[4,  5]  In  the  second  assignment  appellants 
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urge  error  In  the  giving  of  paragraph  3  of 
the  court's  main  charge,  which  Is  as  follows: 
"You  are  further  instructed  that  if  the  plain- 
tiff's wife  undertoolt  and  agreed  to  take  charge 
of  and  to  care  for  the  said  Anna  Morey  during 
her  last  illness,  and  until  the  time  of  her  death, 
at  and  for  the  sum  of  $30  Tier  month,  and  If 
you  further  <ind  that  J.  3.  Breen  ratified  and 
confirmed  said  agreement,  if  any,  and  if  you 
have  found  such  to  be  the  case  from  a  pre- 
ponderance of  the  evidence,  then  you  will  re- 
turn a  verdict  for  the  defendants,  and  unless 
you  so  find  you  will  find  for  the  plaintiff  on 
such  issues." 

The  majority,  at  least,  do  not  find  any  er- 
ror In  this  charge,  and  hold  that  in  any  event 
this  was  a  charge  favorable  to  the  defend- 
ant, and  If  It  was  unduly  restrictive,  which 
they  do  not  concede,  yet  it  was  the  defend- 
ant's duty  to  tender  a  charge  from  which  the 
restrictive  terms  had  been  eliminated  and  np- 
on  his  failure  so  to  do  the  objection  would 
be  held  to  have  been  waived.  Yellow  Pine 
OU  Co.  V.  Noble,  100  Tex.  358,  99  S.  W.  1024; 
Water  Co.  v.  Robinson,  146  S.  W.  1052. 

[6]  Moreover,  defendant's  bill  of  exception 
No.  2  complaining  of  this  paragraph  of  the 
charge  urges  the  objection,  that  the  same  Is 
upon  the  weight  of  the  evidence,  "and  that 
the  evidence  clearly  shows  that  the  said  J.  J. 
Breen  was  a  party  to  said  contract,  and  that 
the  court  should  not  submit  the  ratification 
or  [to]  the  jury  at  all." 

The  proposition  under  this  assignment  is 
as  follows: 

"There  was  nothing  in  the  record  that  justi- 
fied the  court  in  requiring  the  ratification  by 
J.  J.  Breen,  husband  of  Mrs.  J.  J.  Breen,  of  the 
arrangement  made  with  Mrs.  Breen  for  the  care 
of  Mrs.  Morey,  as  no  contract  was  set  up  either 
by  plaintiff  or  defendant  with  reference  to  the 
care  of  Mrs.  Morey  other  than  that  Mrs.  Breen 
was  to  take  Mrs.  Morey  from  the  St.  Joseph's 
Infirmary  to  her  house  and  care  for  her  on  the 
same  terms  as  said  Infirmary  was  caring  for 
her.  Plaintiff's  suit  was  on  an  account  against 
the  trustee  for  the  care  of  Mrs.  Morey,  and  the 
record  shows  that  plaintiff  and  bis  wii'e  were 
acquainted  with  the  terms  and  provisions  of 
Mrs.  Dodd's  wiU." 

Therefore  the  assignment,  as  restricted  by 
the  proposition  thereunder,  does  not  present 
the  contention  made  In  the  objection  urged 
in  the  trial  court  to  this  paragraph  of  the 
charge,  to  wit:  It  "is  upon  the  weight  of  the 
evidence,  and  that  the  evidence  clearly  shows 
that  the  said  J.  J.  Breen  was  a  party  to 
said  contract  and  that  the  court  should  not 
8ul)mit  the  Issue  of  ratification  to  the  Jury 
at  all."  If,  as  stated  In  the  proposition,  Mrs. 
Breen  agreed  "to  take  Mrs.  Morey  from  St 
Joseph's  Infirmary  to  her  house  and  care 
for  her  on  the  same  terms  as  said  Infirmary 
was  caring  for  her,"  the  plaintiff  would  not 
thereby  be  precluded  from  recovering  com- 
pensation for  extra  expenses  incurred  dur- 
ing Mrs.  Morey's  last  illness.  While  Mrs. 
Morey  was  at  the  Infirmary  she  was  not  con- 
fined to  her  bed,  but  presumably,  was  able 
to  take  care  of  and  wait  on  herself.  There- 
fore the  Breens  may  be  held  to  have  made 
the  contract  for  board  and  room  for  Mrs. 
Morey  on  the  basi^  of  the  latter's  not  requir- 


ing any  further  outlay  or  trouble  than  as  a 
boarder ;  but  since  as  set  out  in  the  proposi- 
tion under  this  assignment,  "the  record  shows 
that  plaintiff  and  his  wife  were  acquainted 
with  the  terms  and  provisions  of  Mrs.  Dodd's 
will,"  It  may  be  assumed  that  they  contracted 
for  the  care  of  Mrs.  Morey  with  the  under- 
standing that  the  expenses  of  the  last  sick- 
ness could  and  would  be  paid  for  out  of  the 
corpus  of  the  estate. 

[7]  Since  the  trustee  under  the  will  of  Mrs. 
Dodd  would  have  been  chargeable  for  the 
reasonable  and  proper  expenses  of  the  last 
sickness  of  Mrs.  Morey,  In  any  event,  wheth- 
er any  contract  had  been  made  between  tbe 
trustee  and  Mrs.  Breen,  or  Mr.  Breen,  to 
that  effect,  or  not,  and  since  the  court  limited 
such  right  of  recovery  to  the  expenses  of  the 
last  sickness  of  Mrs.  Morey,  we  are  of  tlie 
opinion  that  the  error,  if  any,  Is  not  prejudi- 
cial. 

[I]  Assignments  3,  4,  5,  6,  7,  and  10  are 
directed  to  the  alleged  Improper  admission  of 
certain  testimony  by  Mrs.  Breen,  which.  In 
general,  relates  to  alleged  special  services 
rendered  to  Mrs.  Morey,  expenses  Incurred  in 
her  behalf,  the  condition  of  her  health  during 
the  period  of  her  residence  In  the  Breen 
home,  the  character  of  food  necessary  to  be 
furnished  on  account  of  her  condition  o* 
health,  etc.  Appellant  urges  error  to  the  ad- 
mission of  this  character  of  testimony,  on 
the  ground  that  It  does  not  relate  to  mat- 
ters incident  to  the  last  sickness  of  Mrs.  Mor- 
ey. While  we  think  that  there  was  consider- 
able testimony  introduced  by  plaintiff  that 
might  properly  have  been  omitted,  yet,  since 
the  question  of  what  constituted  her  last 
sickness  was  one  primarily  for  the  jury  to 
decide,  we  think  the  character  of  testimony 
complained  of  was  admissible  as  affecting, 
remotely  though  it  may  be,  the  issue  as  to 
when  her  last  sickness  began.  This  Is  true, 
particularly  In  view  of  the  court's  charge 
limiting  the  recovery,  as  before  stated. 
Therefore  said  assignments  are  overruled. 

[t,  It]  It  is  urged  in  the  eighth  assignment 
that  the  verdict  Is  excessive,  and  that  In  no 
event  could  plaintiff  recover  for  the  Item  of 
extra  nursing  more  than  was  alleged  In  his 
petition,  to  wit,  $25  per  week  for  15  weeks. 
We  think  it  Is  undoubtedly  true  that  plain- 
tiff cannot  recover  as  to  any  one  ItMu  an 
amount  in  excess  of  that  claimed  to  be  due, 
and  the  writer,  at  least.  Is  Inclined  to  think 
that  if  the  last  sickness  could  not  be  held, 
under  the  pleadings  and  evidence,  to  extend 
over  a  longer  period  than  15  weeks,  that 
probably  the  verdict  is  somewhat  excessive. 
But  by  reference  to  the  {headings,  we  find 
that  the  allegations  of  plalntifTs  petition  do 
not  restrict  the  period  of  the  last  sickness  to 
15  weeks,  but  allege: 

"That  the  said  Anna  Morey  was  ill  and  in  bad 
health  continuously  from  the  time  she  came  to 
make  her  residence  with  the  plaintiff  and  his 
wife;  thnt  she  wus  the  prey  of  various  unnatu- 
ral appetites  and  her  vital  organs  were  under- 
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going  a  process  of  degeneration  and  breaking 
down,  which  steadily  continued  and  grew  worse 
until  her  death ;  that  the  said  Anna  Morey  wag 
at  no  time  while  living  with  the  plaintiff  and  his 
wife  a  well  woman,  but  was  all  the  time  diseas- 
ed and  affected  with  abnormal  conditions  of 
her  system  which  ultimately  were  the  cause  of 
her  death ;  that  she  was  not  carried  off  by  any 
sudden  attack  of  sickness  or  new  disorder  of  her 
health,  but  that  her  death  was  caused  by  the 
same  illness  which  had  steadily  grown  more 
severe  and  serious  during  all  the  time  she  main- 
tained her  residence  with  plaintiff  and  his  wife. 
Plaintiff  would  further  represent  that  the  mal- 
ady or  failing  of  the  vital  functions  with  [which] 
the  said  Anna  Morey  waa  afflicted  grew  worse 
at  times  than  others,  so  much  worse  as  to  re- 
quire the  whole  time  of  one  person,  both  day  and 
night,  to  attend  and  nurse  ner,  and  that  on  ac- 
count of  the  peculiarlly]  offensive  nature  of 
said  Anna  Morey's  affliction,  no  trained  nurse 
or  other  person  could  be  procured  or  induced 
to  attend  and  nurse  the  said  Anna  Morey,  and 
the  plaintiff's  wife  was  compelled  to  and  did  at- 
tend to  and  nurse  the  said  Anna  Morey  during 
said  time." 

And  tben  follow  allegations  as  to  the 
vaJne  of  snch  nursing  dnrlng  3  weeks  In  June, 
1911,  and  7  weeks  dnrtng  the  fall  of  1911, 
and  15  weeks  Immediately  prl<Mr  to  her  death. 
In  tbe  total  amount  of  $626. 

Dr.  O.  v.  Morton,  attending  lAysldan,  tesr 
tlfled: 

"When  I  first  went  to  see  her  in  June,  1911, 
her  condition  was  generally  depleted,  run  down, 
emaciated,  weak,  feeble,  an  old  lady  and  the 
most  prominent  thing  that  I  remember  about 
her  was  that  she  was  badly  npset  in  her  di- 
gestive tract.  That  condition  was  true  back 
when  I  saw  her  first  in  June,  1911.  The  intes- 
tines seemed  to  be  upset  more  than  anything 
else,  she  had  a  badly  coated  tongue  and  loose 
bowels,  and  on  these  visits  I  made  practically  all 
the  conditions  seemingly  were  similar,  except 
they  were  growing  worse,  getting  more  weak, 
feeble,  and  emaciated,  as  I  remember  it  The 
trouble  was  practically  the  same  dnring  all  of 
my  visits  from  June,  1911,  up  to  June,  1912; 
these  apparent  attacks  she  would  have  of 
stomach  and  bowels,  bowels  more  than,  prob- 
ably, her  stomach,  on  account  of  the  upset  diar- 
rheal condition,  her  stomach  being  "probably  re- 
sponsible in  that  way  for  the  disturbance  in 
the  bowels,  probably  not  performing  its  func- 
tions. Dnring  the  3  months  from  June,  1912, 
until  she  died  in  September,  1912,  this  was 
practically  a  continuation  of  the  same  condi- 
tion and  she  was  growing  worse  during  that 
period,  growing  weaker.  *  •  •  ^t  the  time 
I  called  to  see  her  in  1911  and  from  the  first 
time  I  ever  saw  her,  I  considered  her  a  weak, 
feeble,  and  bad  sick  old  lady.  At  the  first  time 
I  saw  her,  her  condition  was  such  that  death 
might  be  expected.  She  was  getting  these  spells 
and  I  never  could  tell  in  any  one  of  them 
whether  I  was  going  to  pull  her  through  it  or 
not,  was  my  recollection." 

Mrs.  Breen  and  her  two  daughters  and 
various  neighbors  who  visited  the  Breen 
home  during  Mrs.  Morey's  stay  there,  tes- 
tified to  facts  and  conditions  which  would 
reasonably  sustain  the  theory,  that  although 
Mrs.  Morey  was  able  at  intervals  to  be  up 
and  even  to  go  to  town,  as  late  as  May,  1912, 
yet  she  was  during  the  period  Intervening 
between  June,  1911,  and  her  death  in  Septem- 
ber, 1912,  suffering  from  the  same  and  con- 
tinuous aliment  of  which  she  died.    Therefore 


we  are  not  able  to  say,  taking  this  view  of 
the  matter,  that  the  verdict  is  excessive.  Be- 
sides the  Item  of  nursing,  there  were  other 
items  alleged  and  proved,  to  wit,  for  medi- 
cine, stimulants,  fuel,  bedding,  etc.,  furnish- 
ed during  and  because  of  Mrs.  Morey's  last 
illness,  amply  sufficient  to  bring  the  amount 
alleged  and  proved  up  to  and  even  beyond  the 
amount  found  by  the  jury. 

Finding  no  prejudicial  error,  the  Judgment 
of  the  trial  court  is  in  all  things  affirmed. 


ESSEX  et  aL  V.  MITCHELL  et  aL« 
(No.  S236.) 

(Court  of  Civil  Appeals  of  Texas.     Ft.  Worth. 

Dec.  11,  1915.     On  Motion  for  Be- 

hearing  Feb.  6,  1916.) 

1.  Appbai.  and  Ebbob  «=>20B— Kksibvation 
or  Oboundb  op  Rbvibw — Attack  on  Fiwd- 

IBOB. 

Where  appellants  did  not  attack  the  spe- 
cial findings  of  the  jury  constituting  the  verdict, 
the  Court  of  Appeals  is  precluded  from  consid- 
ering the  sufliciency  of  the  evidence  to  support 
the  verdict. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1290-1298,  ISuO,  1303 ; 
Dec.  Dig.  <S=»2(>9.] 

2.  Homestead  «=s>129—Vkndok's  LiBN  — In- 
nocent PuBCHASEB  OF  Note— Notice. 

Where  the  officers  of  a  home  association, 
though  without  actual  knowledge,  when  buying 
a  vendor's  lien  note  were  advised  of  facta  put- 
ting a  reasonably  prudent  person  on  notice  and 
causing  him  to  prosecute  further  inquiry,  which 
would  have  disclosed  that  the  deed  executed  by 
a  wife  and  her  husband,  to  the  wife's  homestead, 
occupied  by  her  as  such,  was  at  most  intended 
by  the  wife  as  a  mortgage  and  not  as  a  convey- 
ance, the  execution  of  the  deed  and  note  having 
been  brought  about  by  the  fraud  of  the  husband 
and  the  grantee,  the  association  was  chargeable 
with  constructive  notice. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  H  283,  468-170 ;   Dec.  Dig.  «s>129Tl 

3.  Houebteas  «=>133— Deed  and  Yendob's 
Lien  Note— Right  of  Action. 

Where  a  husband  and  a  third  party  fraud- 
ulentiy  induced  the  wife  to  deed  to  the  third 
party  her  homestead,  the  wife  believing  that  the 
transaction  constituted  a  mortgage,  she  could 
have,  against  a  purchaser  of  a  vendor's  lien  note 
from  the  third  party  with  knowledge  of  the 
facts,  cancellation  of  the  note  and  deed,  irrespec- 
tive of  her  return  of  the  consideration  paid  her 
by  the  third  party, 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  {f  487-494;   Dec.  Dig.  «=»133.] 

4.  HOUEBTEAD    «=al29— INNOCENT    PUBCHABKB 

FOB  Value. 

Where  a  wife,  laboring  under  excitement 
and  agitation,  executed  a  deed  of  her  homestead 
either  under  her  husband's  coercion  or  the  in- 
ducement of  the  misrepresentations  of  the  gran- 
tee, who  gave  a  check  for  the  conveyance,  which 
the  wife  never  cashed,  and  which  she  tendered 
In  court  in  her  suit  for  cancellation,  the  gran- 
tee was  not  an  innocent  purchaser  for  value 
without  notice. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  ff  283,  468-470;  Dec.  Dig.  «=5»129.] 

5.  Homestead  4=3l3l  —  Deed  —  Voidable 

ChAKACTKB— COKBCION. 

A  deed  to  her  homestead,  signed  by  a  wife 
under  the  coercion  of  her  husband,  is  voidable 
so  far  as  the  avoidance  touches  the  rights  of  a 
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third    peraon   not   an   innocent   paichaser   for 
mlue. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  {§  426.  471-483 ;  Dec  Dig.  «=>131.] 

8.   ACKNOWLEDGinENT    *=»58  —  ACKKOWI«DO- 

ICBNT  OF  Wife— Attack. 

For  a  married  woman  to  auoceesfully  urge 
the  falsity  of  the  recitatlona  of  her  privy  ac- 
knowledgment of  a  deed  in  due  form,  she  must 
show  that  she  never  appeared  before  the  notary 
and  signed  and  acknowledged  the  deed,  or  that 
the  person  whose  rights  depend  upon  siutain- 
ing  the  acknowledgment  had  actual  or  construc- 
tive knowledge  of  the  falsity  of  the  notarial  cer- 
tificate and  was  not  an  innocent  purchaser  for 
value. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  H  296-300,  303-314;  Dec. 
Dig.  «E»65.] 

7.  VE5D0K  AND  PUBCHABKB  <S=>236  —   "PUB- 
CHASEB  FOE  VAttrE." 

The  assumption  of  debts  owing  to  the  judg- 
ment creditors  of  a  vendor  of  land  in  such  a 
manner  that  they  thereupon  release  the  vendor 
is  a  payment  rendering  the  person  making  it  a 
bona  fide  "purchaser  u>r  \^ne." 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  i  S70;  Dec.  Dig.  «s» 
230. 

For  other  definitions,  see  Words  and  Phrases, 
Blrst  and  Second  Series,  Purchaser  for  Value.] 

8.  Venoob  and  Pubohaseb  «=3>296.—  Pcb- 
chabeb  fob  value. 

The  assumption  of  a  vendor's  lien  note  on 
land  conveyed  constitutes  a  sufficient  considera- 
tion to  entitle  the  innocent  purchaser  without 
notice  to  protection  to  the  extent  to  which  he 
obligates  himself. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {  570;  Dec.  Dig.  <&=> 
286.] 

9.  HtJSBARD  AND   Wife  «=5»74—Deed»— De- 
fenses— PUBCHASEB  FOB  VALOT. 

Only  an  innocent  purchaser,  who  actnally 
paid  a  valuable  consideration  and  received  or 
was  entitled  to  receive,  a  conveyance,  having  no 
notice  of  any  fraud,  can  defend  a  wife's  suit  for 
cancellation  of  her  deed  to  the  purchaser's  gran- 
tor, based  upon  fraud  practiced  in  secaring  her 
acknowledgment 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  80&-312 ;  Dec.  Dig.  «=>74.1 

10.  Vendob  and  Pubcuaseb  «=>236— Inno- 
cent   PUBCHASBB   FOB    VALUE— ASSUKPTION 

OF  VendOijJ's  Lien  Note— Cancellation. 
The  judgment  in  a  wife's  suit  for  cancella- 
tion of  her  deed,  baaed  upon  fraud  practiced  in 
securing  her  acknowledgment,  which  canceled 
the  deed  and  her  vendor's  lien  note,  relieved  her 
grantee's  vendee,  who  had  assumeid  such  note, 
from  his  liability  under  the  assumptiou,  so  that 
he  could  not  rely  on  it  to  render  him  an  innocent 
purchaser  for  value  against  whom  the  wife  could 
not  rescind. 

[Ed.  Note.— E\)r  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig,  {  670;  Dec.  Dig.  «=» 
236.] 

On  Motion  for  Rehearing. 

11.  TBIAI.    «S»374  —  DlSBEQABD    OF    SPBCIAI. 

Findings — Statute. 

Under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
art  1990,  providing  that  in  all  cases  where  a 
special  verdict  of  the  jury  is  rendered  or  the 
conclusions  of  facts  found  oy  the  court  are  sep- 
arately stated,  the  court  shall,  unh'ss  the  same 
be  set  aside  and  a  new  trial  granted,  render 
judgment  thereon,  a  trial  court  cannot  disregard 
the  findings  of  the  jury  uijon  special  issues  in- 
volving material  facts,  being  under   obligation 


to  set   aside  findings  unsnstained  by  the  evi- 
dence and  grant  a  new  trial. 

[Ed-  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  884;    Dec.  Dig.  «=»374.] 

12.  Appeal  and  Ebbob  «=>209— Bebbrvatioii 
or  Qbounds  of  Review — Motion  fob  Peb- 
emptobt  Instbdctions. 

When  a  special  verdict  is  returned,  and  no 
attack  is  made  thereon,  a  motioii  for  perempto- 
ry instroctions  cannot  be  hdd  to  challenge  the 
sufficiency  of  the  svidence  to  support  the  vardict 
and  judgment  so  as  to  require  the  Court  of  Ap- 
peals to  enunine  the  statement  of  facts  in  de- 
tail to  determine  the  question. 

[£!d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |{  1290-U98,  1800,  1303: 
Dec.  Dig.  ts»2lO§.] 

13.  Tbiai.  «=»374  —  Special  VEstoicr- Con- 
CLUSiTBNEBS— Statute. 

By  direct  provision  of  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art.  1986,  a  special  verdict 
is  conclusive,  as  between  the  parties,  as  to  the 
facts  found. 

[Ed.  Note, — For  other  cases,  see  Trial  Cent. 
Dig.  §  884 ;  Dec.  Dig.  <S=>374J 

Beck,  J.,  dissenting. 

Appeal  from  Disttiet  Court,  Tarrant  Coun- 
ty ;  J.  W.  Swayne,  Judge. 

Acti<m  by  Mrsi  Josie  B«Ue  Dykes,  who  mar- 
ried J.  E.  Mitchell  pending  suit,  and  others 
against  W.  S.  Essex,  the  Mutual  Home  As- 
sociation, and  others.  From  a  judgment  for 
plaintiffs,  the  named  defendants  appeal.  Af- 
firmed. 

W.  S.  Essex  and  Lattimore,  Cummings, 
Doyle  ft  Bouldln,  all  of  Ft  Worth,  for  ap- 
pellants. Odell  &  Tnrner  and  Homer  !<. 
Baughman,  all  of  Ft  Worth,  for  appellees. 

BUCK,  J.  Josie  Belle  Dykes  sued  the 
Mutual  Home  Association  anid  W.  S.  Essex 
and  her  former  bnsband,  Geo.  W.  Dykes,  and 
one  Henry  Yeager.  It  appears  ttiat  sub- 
sequent to  the  filing  of  the  suit  Mrs.  Dykes 
Intermarried  with  J.  E.  Mitchell,  and  the  ap- 
peal bond  la  made  payable  to  her  and  ber 
husband  In  the  name  of  Mltdbell ;  but,  as 
she  is  referred  to  throughout  the  statement 
of  facts  and  the  pleadings  as  Mrs.  Josie  Belle 
Dykes,  we  likewise  in  this  opinion  will  so 
designate  her.  Briefly  stated,  her  claim  was 
that  she  bad  money  when  she  married  Dykes 
and,  after  ber  marriage,  with  part  of  it  she 
bought  lot  10,  block  16,  Union  Depot  addition 
to  the  city  of  Ft.  Worth,  Tex.,  thereafter  oc- 
cupying the  premises  with  h»  husband  as 
a  homestead ;  that  her  said  husband  and 
Teager  conspired  together  and  induced  her 
to  execute  a  deed  to  Teager  to  said  home- 
stead, reciting  the  cash  consideration  of 
$1,600  and  the  execution  of  a  vendor's  lien 
note  for  $800,  but  that  no  consideration  was 
in  fact  paid  except  the  said  note  that: 

"At  the  time  she  signed  said  deed  she  was 
informed  and  believed  that  the  seid  deed  was 
in  effect  a  mortgage;  that  she  received  no  part 
of  the  proceeds  of  said  note." 

The  deed  was  of  date  January  26,  1912. 
She  claimed  that  said  Dykes  and  f  eager  and 
appellants  caused  the  said  note  to  be  traus- 
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ferred  to  acpeUaiit  Mutual  Home  Assocla- 
ti<Hi,  thereby  attempting  to  fix  a  lien  on  her 
bomeatead — 

"it  being  -well  known  to  all  said  parties  that 
Boch  property  wag  her  homestead  and  her  sep- 
arate property." 

Sbe  turther  claimed  that  about  tbe  due 
date  of  the  note,  February,  1913,  appellant 
Essex  made  her  bellere  that  her  bome  was 
about  to  be  sold,  and  that  sbe  would  be  de- 
prived of  it  unless  sbe  and  her  husband 
would  execute  a  deed  to  him,  and  sbe  would 
accept  an  additional  $360 ;  that,  "while  labor- 
ing under  great  excitement,  agitation,  eta, 
and  not  knowing  or  realizing  what  she  waa 
doing,  or  the  effect  thereof,  exc^t  as  the 
facts  had  been  represented  to  ber  by  Essex, 
she  signed  a  paper  which  sbe  now  under- 
stands was  a  deed,  and  Essex  gave  her  a 
check  for  $350,  which  she  has  not  cashed," 
and  which  she  tendered  in  court.  She  prayed 
for  a  cancellation  of  the  deed  from  herself 
and  husband  to  Xeager  and  of  tbe  note  se- 
cured therein,  and  of  the  deed  of  herself  and 
husband  to  Essex,  and,  in  the  alternative,  for 
$3,500  damages.  Appellant  Mutual  Home 
Association  denied  any  conspiracy  of  any 
kind,  averred  the  regularity  of  the  deeds  and 
acknowledgments,  its  pertect  good  faith  in 
the  acquisition  of  the  note  In  the  due  course 
of  business ;  Its  payment  of  the  $800  to  Geo. 
W.  Dykes,  without  knowledge  of  any  fraud 
or  irregularity,  for  the  note  before  maturity ; 
tbat  having  agreed  with  her  husband  and 
Yeager  to  execute  an  instrument  against 
said  properly  for  the  purpose  of  inducing 
some  one,  and  especially  appellant  Mutual 
Btome  Association,  to  believe  that  tbe  sale 
was  valid  the  appellee  Josle  Belle  Dykes  was 
estopped  from  denying  the  validity  of  said 
deed  and  the  note  executed  thereunder ;  that 
by  the  Joining  of  appellee  with  her  husband 
in  the  execution  of  said  deed,  regular  on  its 
face,  and  redtlng  a  note  on  which  she  ex- 
pected them  to  get  money,  appellant  Mutual 
Hbme  Association  was  an  Innocent  pur- 
ctiaser.  It  was  further  pleaded  that  appel- 
lee Josle  Belle  Dykes,  with  her  former  hus- 
band and  Xeager,  conspired  to  defraud  some 
one,  and  especially  this  appellant,  in  the 
whole  transaction.  Appellant  Essex  pleaded 
tbat  at  the  time  of  the  execution  of  the 
deed  by  Mrs.  Dykes  and  husband  to  him, 
said  note  for  $800  was  past  due,  and  tbat 
Mrs.  Dykes  claimed  that  she  had  received 
part  of  the  $800,  and  that  she  had  paid  more 
than  the  $800  for  tbe  place,  and  tbat  she 
agreed  to  deed  .tbe  place  to  Essex  for  an  ad- 
ditional $350 ;  that  she  did  so  make  the  deed, 
and  he  gave  her  his  check  for  that  amount 
and  assumed  the  Indebtedness  to  the  Mutual 
Home  Association.  The  Mutual  Home  As- 
sociation asked  for  judgment  for  their  debt 
and  foreclosure,  and  defendant  Elssex  prayed 
tbat  his  title  be  quieted.  The  cause  was  dis- 
missed as  to  defendant  Teager,  not  served. 
The  case  was  tried  before  a  Jury  on  special 
183  S.W,— 26 


Issues,  tbe  court  submitting  all  tbe  issues 
asked  by  each  side.  Both  sides  filed  motions 
for  Judgment.  Appellee's  motion  was  grant- 
ed, and  Judgment  entered,  canceling  both 
deeds,  the  note,  and  the  check.  Appellants' 
motion  was  overruled.  The  Mutual  Home 
Association  and  W.  S.  Essex  appeaL 

[1]  The  special  issues  suomltted  were  nu- 
merous and,  in  many  instances,  as  we  view  it, 
did  not  submit  the  issues  of  fact  involved, 
but  rather  the  evidence  by  which  said  issues 
might  be  established.  We  will  not  attempt, 
therefore,  to  give  in  full  tbe  verdict  of  tbe 
Jury  upon  said  special  issues,  but  only  tbe 
Issues  and  answers  thereto  which  seem  es- 
sential to  determine  whether  or  not  error 
was  committed  by  the  court  In  giving  Judg- 
nient  for  plaintiff.  The  appellants  having 
made  no  attack  on  tbe  findings  of  the  Jury 
constituting  the  verdict,  we  are  precluded 
from  a  consideration  of  tbe  question  of  the 
sui&clency  of  tbe  evidence  to  support  said 
verdict  Weinsteln  v.  Acme  Laundry,  166 
S.  W.  126. 

The  Jury  found:  (1)  That  tbe  plaintiff 
Josle  Belle  Dykes  did  not  know,  at  the  time 
she  signed  tbe  deed  from  her  and  her  hus- 
band to  Teager,  tbat  she  was  signing  a  deed 
or  an  instrument  of  any  kind  that  affected 
in  any  way  tbe  lot  in  issue,  or  that  she  con- 
veyed the  title  thereto,  or  her  Interest  there- 
in. (2)  She  did  know  that  the  man  Swof- 
ford,  who  took  her  acknowledgment  to  said 
deed,  was  a  notary  public  or  officer,  though 
said  Swofford  did  not,  nor  did  any  else  in  her 
presence,  make  known  to  her  his  official 
capacity  in  which  he  purported  to  act  (3) 
She  was  made  aware  by  Swofford,  or  some 
one  else  In  his  presence,  that  she  was  ac- 
knowledging the  deed  signed  by  her  for  some 
purpose,  but  she  did  not  know  or  beUeve  that 
sbe  was  signing  and  acknowledging  the  same 
for  tbe  purpose  of  borrowing  money  on  the 
lot  in  issue.  (4)  Swofford  examined  ber 
privily  and  apart  from  ber  husband,  and  ex- 
plained to  her,  in  part,  but  not  fully,  tbe 
contents  of  the  deed,  and  she  acknowledged 
the  signing  of  the  same  for  the  purpose  and 
consideration  therein  expressed.  (5)  Sbe  did 
not  know  or  believe,  or  have  reason  to  be- 
lieve, that  her  act  in  signing  said  deed  would 
cause  any  one  to  believe  tbat  she  was  con- 
veying, pledging,  or  in  any  manner  offering 
said  lot  as  security  for  a  loan  of  money. 
(6)  At  tbe  time  of  the  purchase  of  the  note 
from  Yeager  to  Dykes  by  the  Mutual  Home 
Associationi,  said  association,  through  its 
officers  or  representatives,  had  knowledge 
of  sufficient  facts  to  have  put  a  reasonably 
prudent  person  on  inquiry  as  to  the  real 
transaction  between  Geo.  W.  Dykes  and 
Yeager,  resulting  in  the  making  of  the 
deed  by  Dykes  and  wife  to  Yeager,  and  by 
reasonable'  inquiry  said  officers  and  repre- 
sentatives of  said  association  would  have 
discovered  the  real  farts  in  the  case.  (7) 
Yeager   and   Geo.   W.  Dykes  conspired  to- 
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gether  to  secure  the  signing  of  the  deed  by 
plaintiff  to  Yeager,  and  concealed  from  plain- 
tiff the  real  nature  of  the  transaction  and 
the  fact  that  she  was  deeding  the  lot  or  In- 
cumbering It  for  money.  (S)  Plaintiff  did 
not  know  or  believe,  or  hare  reason  to  know 
or  l)elleve,  at  the  time  she  signed  said  deed 
that  she  was  signing  a  paper  or  instrument 
that  might  cause  some  one  to  believe  that 
she  was  conveying,  pledging,  incumbering,  or 
In  any  way  offering  said  lot  as  security  for 
a  loan  of  money.  (9)  At  the  time  plaintiff 
signed  the  deed  to  Essex  she  was  coerced  and 
threatened  by  her  husband,  or  was  caused  to 
sign  the  same  by  statements  and  declarations 
of  W.  S.  Essex,  made  in  a  manner  and  under 
such  circumstances  as  to  influence  her  In 
doing  a  thing  that  she  would  otherwise  not 
have  done,  and  at  said  time  she  was  laboring 
under  a  state  of  agitation  and  excitement 
such  as  to  render  her  act  an  Involuntary  one. 

[2]  In  this  state  of  the  record,  and  in  view 
of  the  fact  that  plaintiff  below  alleged  "that 
she  has  continued  to  reside  upon  said  lot, 
claiming  it  as  her  homestead  and  occupying 
it  as  such  from  the  time  she  moved  thereon 
up  to  this  time,"  which  plea  Is  supported  by 
the  evidence,  we  are  constrained  to  hold  that 
the  flndlngs  hereinabove  set  forth  are  suf- 
ficient to  sustain  appellee's  contention  that 
said  Mutual  Home  Association  had  construc- 
tive notice  at  least  of  the  real  facts  claimed 
to  have  existed  with  reference  to  the  execu- 
tion of  the  insti-ument  of  conveyance  from 
Urs.  Dykes  and  husband  to  Yeager,  and,  hav- 
ing such  constructive  notice,  said  association 
is  charged  with  a  knowledge  <^  all  the  facta 
which  in  truth  existed,  and  as  found  by  the 
Jury  did  exist. 

It  is  true  that  in  answer  to  special  issues 
submitted  by  the  defendants,  the  jury  found: 
(a)  TTiat  at  the  time  of  the  purchase  of  the 
!|t800  vendor's  lien  note,  neither  the  Mutual 
Home  Association,  nor, any  of  its  officers, 
knew  that  the  plaintiff  was  claiming  the 
property  in  question  as  her  homestead,  or 
that  the  said  writing  or  Instrument  was  in- 
tended as  a  mortgage,  and  was  not  in  fact 
a  bona  flde  sale;  (b)  that  said  association 
and  its  officers  believed  at  said  time  that  said 
instrument  was  a  bona  fide  deed  and  repre- 
sented a  bona  flde  sale,  and  that  it  paid  to 
Geo.  W.  Dykes  a  valuable  consideration  for 
said  note.  But  even  though  said  association 
and  its  officers  had  no  actual  knowledge,  if 
they  were  advised  of  facts  or  circumstances 
which  would  have  put  a  reasonably  prudent 
person  on  notice  and  caused  him  to  prosecute 
Inquiry  further,  and  if  by  so  doing  he  would 
have  discovered  that  In  fact  said  instrument 
of  conveyance  was  at  most  Intended  by  the 
plaintiff  as  a  mortgage,  and  not  as  an  abso- 
lute deed  of  conveyance,  and  that  the  lot 
sought  to  be  conveyed  was  her  homestead  and 
occupied  by  her  as  such  at  the  time  of  the 
conveyance,  and  at  the  time  of  the  purchase 
by  said  association  of  the  note  in  question, 


then  it  would  become  immaterial  whether  or 
not  there  was  any  actual  notice  on  the  part 
of  the  officers  of  the  association  of  svota 
facts. 

[3]  Therefore,  as  to  this  branch  of  the  case 
we  are  forced  to  conclude  that  the  court  be- 
low committed  no  error  in  entering  Judgment 
for  the  plaintiff  canceling  the  deed  of  con- 
veyance and  the  vendor's  lien  note.  Hadock 
Bros.  V.  Hill,  75  Tex.  193,  12  S.  W.  974; 
Hurst  T.  Marshall,  75  Tex.  452,  13  S.  W.  33; 
Lumpkin  V.  Adams,  74  Tex.  96, 11  S.  W.  1070 ; 
Howard  v.  Kopperl,  74  Tex.  494,  6  8.  W.  627 : 
Berry  v.  Donley,  26  Tex.  737;  Moores  v. 
Ltnney,  2  Tex.  Civ.  App.  293,  21  S.  W.  709 ; 
Speer  on  Law  of  Married  Women,  f  TZ,  p.  72. 
Nor  would  the  plaintiff,  as  a  condition  of  the 
right  of  redsslon,  be  required  to  return  the 
consideration  paid. 

[4-19]  As  to  the  other  branch  of  the  case 
between  appellant  Essex  and  appellee :  Since 
the  jury  found  that  In  executing  the  deed  to 
Essex  plaintiff  was  laboring  under  excite- 
ment and  agitation,  and  that  she  was  coerced 
and  threatened  by  her  husband,  or  was  in- 
duced to  do  so  by  statements  and  represen- 
tations made  by  Essex,  and  the  further  fact 
that  the  check  given  by  Essex  to  plaintiff  was 
never  cashed  and  was  tendered  by  plaintiff 
In  court,  we  do  not  think  that  Essex  is  in 
the  attitude  of  an  Innocent  purchaser  with- 
out notice  for  value.  While  the  answer  to 
the  issue  submitted  as  to  whether  or  not  the 
execution  of  the  deed  by  plaintiff,  Joined  by 
her  husband,  to  Essex  was  voluntary  or  in- 
voluntary leaves  it  uncertain  as  to  whether 
the  finding  of  the  Jury  to  the  effect  that  said 
act  was  an  Involuntary  one  was  based  upon 
the  alleged  coercion  by  the  husband,  or  up- 
on the  alleged  representations  of  Essex,  yet 
It  would  be  immaterial,  in  so  far  as  it  af- 
fected plaintiff's  right  of  rescission,  unless  EjS- 
sex  was  an  innocent  purchaser  for  value.  If, 
in  fact,  plaintiff  was  induced  to  sign  said 
deed  by  reason  of  threats  and  coercion  of 
her  husband,  said  deed  would  be  voidable  at 
least  in  so  far  as  its  avoidance  affected  the 
rights  of  any  person  not  an  innocent  pur- 
chaser for  a  valuable  consideratlcm.  In  or- 
der for  a  married  woman  to  successfully 
urge  the  falsity  of  the  recitations  of  a  privy 
acknowledgment,  when  such  acknowledg- 
ment is  in  due  form,  she  must  show,  either 
she  never  appeared  before  the  notary  at  all 
and  signed  and  acknowledged  the  Instrument, 
or  that  the  person  whose  rights  depend  upon 
sustaining  the  sufficiency  of  said  acknowl- 
edgment had  actual  or  constructive  knowl- 
edge of  the  falsi^  of  the  notarial  certificate 
and  was  not  an  Innocent  purchaser  for  value. 
Brand  et  ux.  v.  Colorado  Salt  Co.  et  al.,  30 
Tex.  Civ.  App.  458,  70  S.  W.  .578;  Davis  v. 
Kennedy,  58  Tex.  519 -,  Stalllngs  v.  HuUum, 
79  Tex.  421,  15  S.  W.  677 ;  Webb  v.  Burney. 
70  Tex.  325,  7  S.  W.  841.  These  cases  hold, 
In  effect,  that  when  a  certificate  of  acknowl- 
edgment is  in  due  and  legal  form,  the  valldi- 
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ty  of  the  deed  cannot  be  attacked  so  as  to 
affect  the  rights  of  a  purchaser  for  value 
without  notice  of  fraud  inducing  the  execu- 
tion of  the  deed,  provided  the  wife  did  ap- 
pear before  the  notary,  sign  the  Instrument, 
and  have  her  acknowledgment  taken  in  the 
form  recited  in  such  oertiflcate  of  acknowl- 
edgment It  is  true  that  It  has  been  held 
that  the  giving  of  a  negotiable  note  is  as 
effective  as  the  payment  in  cash  to  show  a 
purchase  for  value.  Watklns  v.  Spoull,  8 
Tex.  Civ.  App.  427,  28  S.  W.  356.  Also,  the 
assumption  of  the  debts  owing  to  the  Judg- 
ment creditors  of  the  vendor,  In  such  a  man- 
ner that  they  thereupon  released  the  vendor, 
is  a  payment  which  will  render  the  person 
who  makes  it  a  bona  fide  purchaser  for 
value.  Henderson  v.  Pilgrim,  22  Tex.  464; 
Batts  V.  Scott,  37  Tex.  59.  And  for  like  rea- 
son the  assumption  of  the  vendor's  lien  notes 
on  the  land  conveyed  would  constitute  a 
sufficient  consideration  to  entitle  the  limo- 
cent  purchaser  without  notice  to  protection 
to  the  extent  that  he  had  obligated  himself. 
39  Cyc.  1774  et  seq.  and  TOlman  v.  Heller, 
78  Tex.  597,  14  S.  W.  700,  U  li.  B.  A.  628,  22 
Am.  St.  Rep.  77.  In  order  for  the  plea  of 
innocent  purchaser  tat  value  to  be  a  com- 
plete answer  In  a  suit  for  rescission  based 
uiK>n  fraud  practiced  in  securing  the  ac- 
knowledgment of  the  wife,  such  purchaser 
most  be  a  complete  purchaser;  that  Is,  he 
must  have  purchased  for  a  valuable  consid- 
eration, actually  paid,  the  entire  purchase 
nooney,  and  received,  or  be  entitled  to  re- 
ceive, a  conveyance  before  notice  of  any 
fraud.  If,  In  this  case,  Essex  was  an  In- 
nocent purchaser,  having  no  knowledge  of 
tbe  alleged  acts  of  the  husband  constituting 
coercion  to  Induce  the  plaintiff  to  execute 
tbls  deed,  the  said  Sssex,  having  assumed  the 
$800  note,  would,  in  a  suit  between  him  and 
plaintiff,  be  protected  to  the  extent  of  his 
loss  by  reason  of  such  assumption.  But  by 
tbe  same  judgment  that  canceled  the  deed 
from  plaintiff  and  husband  to  Essex  the  deed 
from  the  Dykes  to  Teager  and  the  vendor's 
Hen  note  held  by  the  Mutual  Home  Associa- 
tion were  canceled ;  the  liability  of  Essex 
under  his  assumption  was  thereby  relieved, 
and  we  do  not  think  that  Essex  could  suc- 
cessfully rely  on  said  assumption  to  show 
tbat  he  was  an  innocent  purchaser  for  value. 

If  our  conclusions  are  correct  as  herein 
set  forth,  the  assignments  of  ai^>ellant  attack- 
ing the  Judgment  of  the  court  to  canceling 
tbe  deed  to  Essex  are  sufficiently  answered, 
and  said  assignments  are  therefore  overruled. 

Api>ellants  have  in  their  brief  urged  some 
24  spedflcatlons  of  error.  And  we  have 
carefully  considered  each  assignment  and 
examined  the  authorities  (dted  thereunder, 
but  we  believe  that  In  what  has  been  said 
tbe  vital  questions  raised  by  said  asslguiuent 
bave  been  determined,  and  that  all  assign- 
ments should  be  overruled. 

The  Judgment  Is  affirmed. 


On  Motion  for  Rehearing. 

[11]  Appellant  Mutual  Home  AssodatloB. 
earnestly  insists  that  its  motion  for  an  in- 
structed verdict  adequately  challenges  the 
sufficiency  of  the  evidence  to  support  the 
verdict  of  the  Jury  upon  the  special  issues,  and 
would  require  this  court,  to  the  absence  of  a 
direct  attack  on  the  findtogs,  to  consider  the 
evidence  to  order  to  determine  the  question 
of  the  sufficiency  of  the  evidence  to  sustato 
the  verdict  upon  the  question  of  notice  to- 
the  Mutual  Home  Association.  It  is  further 
urged  that  appellants'  motion  for  Judgment 
required  the  trial  court  to  disregard  the  find- 
togs  of  the  Jury  adverse  to  appellants,  as  be- 
ing unsupported  by  the  evidence,  and  to  en- 
ter Judgment  for  the  defendants.  A  trial 
court  cannot  disregard  the  findtogs  of  the 
Jury  upon  special  Issues  tovolvtog  material 
facts.  He  may  set  aside  such  findtogs  when 
not  sustained  by  tite  evidence  and  grant  a 
new  trial,  but,  under  our  practice,  he  cannot 
enter  a  Judgment  non  obstante  veredicto, 
when  to  do  so  will  require  him  to  disregard 
flndtogg  upon  material  issnes.  When  a  spe- 
cial verdict  is  returned,  he  has  but  two  al- 
ternatives: (1)  Set  tbe  verdict  aside  and 
grant  a  new  trial ;  or  (2)  to  enter  a  Judgment 
upon  and  in  accordance  with  the  verdict  Ar- 
ticle 1900,  Vernon's  Sayles'  Statutes;  Scott 
V.  F.  &  M.  Bank,  66  S.  W.  485;  Casey-Swasey 
Co.  V.  Fire  Association  Co.,  32  Tex.  Civ.  App. 
158,  73  8.  W.  865. 

[12,1$]  The  majority  are  of  the  opinion 
that  when  a  special  verdict  is  returned,  and 
no  attack  is  made  thereon,  tbat  a  motion 
for  peremptory  tostructions  cannot  be  held 
to  80  challenge  the  sufficiency  of  the  evidence 
to  support  the  verdict  and  Judgment  as  to 
require  this  court  to  examine  the  statement 
of  facts  In  detail  to  determine  the  matter.  A 
special  verdict  is  conclusive,  as  between  the 
parties,  as  to  the  facts  found.  Article  1986, 
Vernon's  Sayles'  Stats. ;  Robertson  v.  Klrby, 
25  Tex.  Civ.  App.  472,  61  S.  W.  067 ;  Arkan- 
sas Fertilizer  Co.  v.  City  NatL  Bank,  137  S. 
W.  1179. 

Furthermore,  the  majority  are  of  the  opin- 
ion that  the  evidence  in  the  record  to  the 
effect:  (1)  That  Swofford,  the  notary,  and 
Dykes,  who  was  accompanied  by  Teager, 
spoke  to  Ameson,  the  secretary  of  the  asso- 
ciation about  the  loan,  prior  to  the  making 
of  the  deed  from  the  Dykes  to  Yeager;  (2) 
that  Essex,  the  attorney  and  an  officer  of  the 
association,  wrote  the  deed,  the  note,  and  the 
transfer  of  the  note  to  the  association,  to- 
gether with  the  deed  of  trust,  all  before  Mrs. 
Dykes  signed  the  deed;  (3)  that  the  officers 
of  the  association  tospected  the  property,  at 
that  time  occupied  by  platotiff  as  her  home- 
stead, and  knew  that  It  was  worth  only  $1,- 
200,  and  not  $2,400,  as  the  consideration  was 
recited  to  the  deed,  and  that  Mr.  E>irman, 
one  of  the  directors  of  tbe  association,  who 
tospected  the  property,  testified  that  he 
thought  fictitious  values  were  put  to  deeds, 
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and,  presumably  In  this  deed,  to  mislead  fu- 
ture purchasers — are  sufficient  to  sustain  the 
finding  as  to  notice  on  the  part  of  the  as- 
sociation that  the  transaction  was  not  in  fact 
a  bona  fide  sale.  In  the  opinion  of  the  ma- 
jority, the  case  of  StalUngs  t.  Hullum,  79 
Tex.  421,  16  S.  W.  677,  is  in  point,  and  sup- 
ports their  conclusion.  In  the  last-dted  case, 
the  husband  contracted  to  sell  his  homestead 
for  $1,000.  The  wife  was  told  by  the  hus- 
band that  the  purcjiaser  was  to  pay  $2,500 
for  the  homestead,  and  she  consented  to  sell 
at  that  price.  A  deed  was  prepared,  recit- 
ing a  consideration  of  $2,000.  This  was  sign- 
ed and  acknowledged  by  the  wife,  and  was 
delivered  upon  the  payment  of  $1,000.  The 
Supreme  Court  held  that  the  transaction 
showed  a  fraud  upon  the  wife,  of  which  the 
purchaser  had  notice,  and  she  was  not  iMund 
by  the  deed  ^o  obtained  from  her. 

The  writer  does  not  agree  with  the  conclu- 
sion reached  by  the  majority,  if  recourse 
should  be  had  to  the  statement  of  facts  that 
the  evidence  above  referred  to  is  sufficient 
to  show  notice  to  the  defendant  association ; 
nether  does  he  think  the  holding  in  Stallings 
▼.  Hullum  rests  upon  a  similar  state  of 
facts.  He  thinks  the  two  cases  are  easily  dls- 
tlnguishable  upon  the  facts. 

But  In  consonance  with  the  opinion  of  the 
majority,  the  motion  for  rehearing  is  over- 
ruled. 

BUCK,  J.,  dissenting  as  noted  in  the  con- 
clusions. 

TEXAS  ft  P.  BY.  CO.  t.  SHBBEE.  • 
(No.  8264.) 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 

Jan.  15, 1916.    On  Motion  for  Behead 

ing,  Peb.  19,  1916.) 

1.  BEICOVAI,   OF  OAtJSBS  «=»3  —  BAILBOADS — 

Action  fob  Injumucb— Statutb. 

Under  U.  S.  Comp.  St  1913,  f  8662,  pro- 
viding that  the  jurisdiction  of  the  courts  of  the 
United  States  under  the  Employers'  Liability 
Act  shall  be  concurrent  with  diat  of  the  courts 
of  the  several  states,  and  no  case  arising  under 
the  act  and  brought  in  any  state  court  of  com- 
petent jurisdiction  shall  be  removed  to  any 
court  of  the  United  States,  an  empIoy6's  suit  for 
injuries  against  a  railroad  incorporated  by  act 
of  Congress  was  not  removable  from  the  state  to 
thfs  federal  court  on  the  ground  that  it  involved 
a  question  of  law  arising  under  a  federal  stat- 
ute. 

[JM.  Note. — For  other  cases,  see  Bemoval  ot 
Causes,  Cent  Dig.  ((  4,  5;   Dec.  Dig.  «=>3.] 

2.  Appeal  and  Ebbob  «=9l050(l)— Anuissiozi 
OF  Evidence— Failubb  to  Objbct  —  EstoP- 

PBL. 

In  a  suit  for  personal  injuries,  the  improp* 
er  admission  of  evidence  relative  to  plajntiira 
physical  condition  was  not  groond  for  reversal, 
where  the  witness,  without  objection,  was  allow- 
ed to  testify  to  substantially  the  same  effect. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1068,  1069,  4153,  4167, 
4166;  Dea  Dig.  <&5>10eO(l).] 

8.  TBiAii  «=»85  —  EviDBNCB  —  Objkctioit  to 
SviDERCE  Admissible  in  Pabt. 

In  an  action  for  injuries,  a  lawyer's  testi- 
mony in  answer  to  a  question  whether  he  was 


a  physician  that  be  supposed  he  was  simply  a 
layman  la  regard  to  surgery  or  medicine,  but 
that  he  had  tried  so  many  personal  injury  cases 
and  decided  so  many  of  tluun  as  a  federal  judge 
that  the  knowledge  he  had  obtained  in  listening 
to  physicians,  together  with  whatever  study  of 
medical  jurisprudence  he  had  made,  perhaps 
gave  him  a  better  knowledge  of  the  human  body 
and  its  injuries  than  the  average  man,  was  not 
improperly  admitted  over  objection  uiat  it  ia 
argumentative,  since  only  a  part  of  the  testi- 
mony was  subject  to  su<^  criticism. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  g§  222-225;    Dec.  Dig.  «S385.] 

4.  Apfbal  and  Ebbob  «s>1048  —  Habmuss 
Ebbob— ABanvBKTATiTB  Tbstiicont. 

In  a  railroad  employe's  action  for  injuries, 
in  the  absence  of  any  testimony  of  a  lawyer  rel- 
ative to  plaintiff's  injury,  the  admission  of  his 
argumentative  qualifying  testimony  that  per- 
haps from  experience  in  personal  injury  cases 
be  was  better  qualified  than  the  average  man 
in  regard  to  knowledge  of  the  human  body  and 
its  injuries  was  harmless  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4140-4145,  4151,  415&- 
4160;    Dec.  Dig.  «=»1048.] 

5.  EviDBNCK  «s»628  —  Opimoir  Etidbnok  — 

Medicai,  Expebt. 

In  an  action  for  personal  injuries,  testi- 
mony of  a  medical  witness,  when  asked  if  he 
could  give  any  defiaite  opinion  as  to  whether  or 
not  the  injuries  to  plaintiff  were  permanent, 
that  the  unexpected  might  happen,  but  that  if 
his  diagnosis  was  correct,  there  was  no  authen- 
tic history  of  any  case  of  such  nature  recover- 
ing, was  not  improper  as  being  argumentative 
and  involving  extraneous  matters. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §{  2335-2337;  Dec.  Dig.  <S=»528.] 

6.  Evidence  4=3553  —  Expebtb  —  Bbbult  or 
Injubt. 

In  a  railroad  employe's  action  for  injuries, 
testimony  of  a  medical  expert  that,  if  plaintiff 
fell  from  the  top  of  the  car  and  struck  the 
ground  on  his  back,  the  blow  would  have  been 
sufficient  to  result  in  paralysis,  was  properly 
admitted  in  view  of  other  testimony,  though 
plaintiff  testified  that  he  did  not  know  how  he 
struck  the  ground. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  Si  2369-2374;   Dec.  Dig.  «=>553.1 

7.  Mabtbb  and  Sebvant  «=>266— Injxibt  to 
Sebvant— Pleading — Statutoby  Qavsb  of 
Action. 

In  a  railroad  employe's  action  for  injuries, 
the  allegations  of  the  petition  as  to  insecurity  of 
a  handhold  on  a  car,  which  broke  when  plain- 
tiff grasped  it  and  that  the  statutes  of  the 
state  required  the  road  to  see  that  its  cars  were 
equipped  with  safe  handholds,  and  made  it  un- 
lawful to  use  cars  not  so  equipped,  were  suffi- 
cient, particularly  in  the  absence  of  general  de- 
murrer, to  plead  a  cause  of  action  under  Ver- 
non's Sayles'  Ann.  Civ.  St  1914,  art  6713.  pro- 
viding that  it  shall  be  unlawful  for  any  common 
carrier  to  use  in  moving  interstate  traffic  any 
car  unprovided  with  secure  handholds.     - 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  gg  809-812,  816;  Dec  Dig. 
«=»266J 

8.  COIOOBCK   «=»27  —  INJITBT  TO    Sebvant — 

Fbdebal  Statutb— Enqaoeiiert  in  Inteb- 

BTATB  COIfltXBCE. 

A  railroad  employ^  injured  by  the  breaking 
ot  a  defective  handhold  while  setting  the  brakes 
on  a  car  loaded  with  Intrastate  freight,  which 
was  part  of  a  string  of  cars,  being  switched 
at  the  time,  loaded  with  interstate  freight  had  a 
cause  of  action  under  the  federal  act  aa  well  as 
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under    state    statutes   requiring   that    cars   be 
equipped  with  secure  handholds. 

[Ei.  Note.— For  other  eases,  see  Oommerce, 
Cent.  DiK.  |  25;  Dec.  Dig.  «=»27.] 

9.  BfASiEB  AifO  Sebvant  «e9286— Injttrt  to 

SBBTART  —  MAaTERS'      NCOUOSNCK  —  QlTES- 
TION  FOB  JDBY. 

Under  the  common-law  rale  for  establiah- 
Ing  negligence,  where  there  was  evidence  that 
tM  rauroad  car  on  which  a  switchman  was  in- 
jured by  breaking  of  a  defectlTe  handhold  had 
been  delivered  to  his  employing  company  very 
recently,  and  that  the  defect  could  not  have  been 
diacoveied  by  a  customary,  careful  inspection, 
the  queation  of  the  road's  negligence  in  nslng 
the  car  was  for  the  jary. 

[EM.  Note.— For  other  caaes,  see  Master  and 
Servant,  Ont  Dig.  H  1001,  1006,  1008,  1010- 
1015,  1017-1033.  1036-1042,  1044,  1046-1060; 
Dec  Dig.  «=9286.} 

10.  Mastib  Airo  Sebtart  •s>111— IifJtJRY  to 
SEBVAifi^— NsouoBircB  ov  Mastkb— Viola- 
tion or  Fxdebax  Safbtt  Appliancb  Act. 

A  violation, by  a  railroad  of  the  Federal 
Safety  Appliance  Act  (U.  S.  Comp.  St.  1913,  $ 
8618  et  seq.)  is  negligence  per  se. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  K  215-217,  255 ;  Dec.  Dig. 
«8=llLj 

11.  Masteb  and  Sebtant  4s3>1U— Injoby  to 

Sebvant  —  Xeoligesce  of  Masteb  —  Fail- 

TJKE  to  OoMFLY  with  APPLIANCE  ACT. 

A  railroad's  failure  to  comply  '  with  Ver- 
non's Sayles'  Ann.  Civ.  St.  1914,  art.  6713,  mak- 
ing it  unlawful  for  carriers  to  use  ao.y  car  un- 
provided with  sufficient  handholds,  is  negligence 
per  se. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  if  215-217,  265;  Dec.  Dig. 
*=»lll7l 

12:  Tbiai.  «Bal39,  140— Cbedibiutt  or  Wrr- 

HxasBft— Qttbstion  roB  Jdbt. 

By  express  statutory  provision  the  jury  are 
tiie  exclusive  judges  of  the  credibility  of  a  vdt- 
ness  and  the  weight  to  be  given  to  his  testimony. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  if  S82-835,  388-341,  366;  Dec.  Dig.  <Ss» 
139,  140.] 

13.  Damages  «=»1S6  —  Ikjtibt  to  Sebvawt— 
Extent  of  iNJUBisa— Sufficienct  of  Evi- 
dence. 

In  a  avitchman's  action  for  Injuries  against 
Ms  employing  railroad,  evidence  held  sufficient 
to  support  a  finding  that  plaintiff  sustained  per- 
manent injuries  to  his  back  and  spinal  column 
resulting  in  paralysis  of  his  legs  and  certain  or- 
gans. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Ctent  Dig.  H  603-608;   Dec.  Dig.  «i=»185.] 

On  Motion  for  Rehearing. 

14.  Tbiai.  «s»75— OanscTioN  to  Btidknob— 
Waitkb. 

In  switchman's  action  for  injuries  against 
bis  employing  railroad,  the  defense  waived  the 
risbt  to  object  to  a  hypothetical  question  to  a 
medical  witness,  as  to  whether  the  accident  to 
plaitttifT  could  or  probably  would  result  in  paral- 
ysis, by  its  failure  to  object  to  other  testimony 
to  the  same  effect 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
IHg.  11  171-182,  262;    Dec.  Dig.  «s»75.j 

Donklln,  J.,  dissenting. 

Appeal  from  District  Court,  Tarrant  Coun- 
ty;  B.  B.  Tonng,  Jndge. 

Action  by  F.  O.  Sberer  against  tlie  Texas 
&  Pacific  Railway  Company.    From  a  judg- 


ment for  plaintiff,  defendant  appeals.     Af- 
firmed. 

Thompson  &  Barwise,  of  Ft  Worth,  for  ap- 
pellant. Alexander,  Baldwin  &  Bidgway  and 
A.  J.  Power,  all  of  Ft  Worth,  for  appellee. 

DUNKLIN,  J.  F.  O.  Sherer,  an  employe 
of  the  Texas  &  Pacific  Ballway  Company,  and 
while  engaged  as  a  switchman  In  its  yards 
in  the  city  of  Ft.  Worth,  ascended  to  the  top 
of  one  of  a  string  of  freight  cars,  which  were 
in  motion  at  the  time,  for  the  purpose  of  set- 
ting the  brakes  in  order  to  control  the  move- 
ment of  the  cars,  which  were  then  upon  a 
switch  track.  After  setting  the  brakes,  he 
caught  hold  of  the  handhold  or  grabiron  at 
the  top  of  the  ladder,  which  extended  down 
by  the  side  of  the  car  near  one  end,  for  the 
purpose  of  descending  to  the  ground..  Ac- 
cording to  his  testimony,  the  handhold  gave 
way  and  caused  him  to  fall.  For  alleged  in- 
juries resulting  from  the  faU  he  instituted 
this  suit  against  the  company  to  recover  dam- 
ages in  the  sum  of  |30,000,  and  from  a  judg- 
ment in  his  favor  for  the  sum  of  $11,250,  the 
defendant  has  appealed. 

The  petition  contained  the  following  allega- 
tions: 

"Fourth.  That  said  handhold  or  grabiron  was 
insufficient,  defective,  loose,  or  insecure,  and  di- 
rectly caused  plaintiff's  injuries  by  being  in  such 
defective  condition,  and  that  it  was  dark,  and 
the  defective  conditiott  of  said  handhold  was  un- 
known to  plaintiff. 

"Fifth.  That  the  statutes  of  this  state  re- 
quired defendant  to  provide  the  cars  in  use  on 
its  road  and  tracks  with  sufficient  and  secure 
grabirons  and  handholds,  and  made  it  unlawful 
for  defendant  to  use  said  car  without  sufficient 
and  secure  handholds  and  grabirons,  and  that  in 
so  using  said  car  defendant  was  violating  the 
laws  of  this  state. 

"Sixth.  That  under  the  Acts  of  Congress  of 
the  United  States  it  was  unlawful  for  defendant 
to  use  any  car  engaged  in  interstate  traffic  not 
provided  with  secure  grabirons  or  handholds, 
and  that  said  car  or  some  of  said  cars  which 
were  beinf  handled  at  the  time  and  place  of  de- 
fendant's injury  and  which  were  being  switched 
were  cars  that  had  come  in  from  points  beyond 
the  state  of  Texas,  and  were  destined  to  points 
in  other  states,  and  some  contained  articles  of 
merchandise  shipped  from  or  having  a  destina- 
tion beyond  the  borders  of  the  state  of  Texas, 
and  under  the  said  act  of  Congress  of  the  United 
States  it  was  defendant's  duty  to  provide  secure 
handholds  or  grabirons  on  said  car,  wbi(^  de- 
fendant failed  to  do,  and  such  negligence  of  de- 
fendant thereby  directly  caused  plaintifC's  fall 
and  injury,  whereby  defendant  became  liable 
to  plaintiff  for  damages  therefor." 

Following  those  there  were  other  allega- 
tions, in  substance,  that  his  injuries  were 
caused  by  reason  of  said  defective  handhold. 

In  lis  answer  the  defendant,  after  specially 
denying  the  allegation  that  the  handhold  was 
Insecure  and  defective,  further  alleged  that 
it  had  no  knowledge  or  information  relative 
to  the  truth  or  falsity  of  the  allegations  that 
the  cars  which  were  being  handled  by  the 
defendant  at  the  time  and  place  plaidtlff 
claims  to  liave  been  injured  had  come  in  from 
a  point  beyond  the  state  of  Texas,  and  were 
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destined  to  points  in  other  states,  or  that  any 
of  them  contained  articles  of  merchandise 
shipped  from,  or  having  their  destination  be- 
yond, the  borders  of  the  state  of  Texas,  and 
hence  was  unable  either  to  affirm  or  deny 
those  allegations. 

The  defendant  presented  to  the  trial  court 
a  petition  for  removal  of  the  canse  to  the 
federal  court,  upon  the  ground  that  It  appear- 
ed upon  the  face  of  the  petition  that  plaintiff 
was  at  the  time  of  his  Injury  engaged  In  the 
performance  of  duties  pertaining  to  Interstate 
commerce,  and  hence  jurisdiction  thereof  was 
given  to  the  federal  court.  As  a  further 
ground  for  removal  It  was  alleged  that  de- 
fendant was  incorporated  under  and  by  vir- 
tue of  acts  of  Congress,  and  for  that  addition- 
al reason  the  suit  is  one  arising  under  the 
laws  of  the  United  States.  By  an  assignment 
of  error  appellant  challenges  the  correctness 
of  the  order  overruling  that  jpetitlon. 

Section  8618,  vol.  4,  United  States  Com- 
piled Statutes  1913,  reads: 

"On  and  after  July  first,  nineteen  hundred  and 
eleven,  it  shall  be  unlawful  for  any  common 
carrier  subject  to  the  provisioos  of  tliia  act  to 
haul,  or  permit  to  be  hauled  or  used  on  its 
line  any  car  subject  to  the  provisions  of  this  act 
not  equipped  with  appliances  provided  for  in 
this  act,  to  wit:  All  cars  must  be  equipped  with 
secure  sill  steps  and  efficient  hand  bralies ;  all 
cars  requiring  secure  ladders  and  secure  running 
boards  shall  be  equipped  with  such  ladders  and 
running  boards,  and  all  cars  having  ladders 
shall  also  be  equipped  with  secure  handholds  or 
grabirons  on  their  roofs  at  the  tops  of  such  lad- 
ders: Provided,  that  in  the  loading  and  hauling 
of  long  commodities,  requiring  more  than  one 
car,  the  iiand  brakes  may  be  omitted  on  all  save 
one  of  the  cars  while  they  are  thus  combined  for 
such  purpose." 

By  section  8657  of  the  same  statute  It  Is 
provided  that  every  common  carrier  while  en- 
gaged in  Interstate  commerce  shall  be  liable 
for  Injury  to,  or  death  of,  an  employ^ — 
"resulting  in  whole  or  in  part  from  the  negli- 
gence of  any  of  the  officers,  agents,  or  employes 
of  such  carrier,  or  by  reason  of  any  defect  or 
insufficiency,  due  to  its  negligence,  m  its  cars, 
engines,  appliances,  machinery,  track,  roadbed, 
works,  boats,  wharves,  or  other  equipment." 

The  statute  last  mentioned  was  one  of  the 
sections  of  an  act  of  Congress  passed  April 
22,  1908,  and  section  8062  of  the  statutes, 
which  is  another  section  of  the  same  act, 
reads: 

"No  action  shall  be  maintained  under  this 
Act  unless  commenced  within  two  years  from 
the  day  the  cause  of  action  accrued. 

"Under  this  act  an  action  may  be  brought  in 
a  [Circuit  Court]  of  the  United  States,  in  the 
district  of  the  residence  of  the  defendant,  or  in 
which  the  cause  of  action  arose,  or  in  which  the 
defendant  shall  be  doing  business  at  the  time  of 
commencing  such  action.  The  jurisdiction  of 
the  courts  of  the  United  States  under  this  act 
shall  be  concurrent  with  that  of  the  courts  of 
the  several  states,  and  no  case  arising  under  this 
act  and  brought  in  any  state  court  of  competent 
jurisdiction  shall  be  removed  to  any  court  of 
the  United  States." 

The  petition  and  bcmd  for  removal  were 
filed  in  the  trial  court  February  8,  1914,  and 
the  order  overruling  the  petition  bears  the 
same  date,  while  the  judgment  from  which 


this  appeal  Is  prosecuted  bears  date  January 
2,  1915. 

Section  5  and  6  of  an  act  of  Congreaa  en- 
acted January  28, 1915,  rend: 

"Sec.  5.  Ko  court  of  the  United  States  sbaU 
have  jurisdiction  of  any  action  or  suit  by  or 
against  any  railroad  company  upon  the  ground 
that  said  railroad  company  was  incorporated 
onder  an  act  of  Congress. 

"Sec.  6.  That  this  act  shall  not  affect  cases 
now  pending  in  the  Supreme  ('ourt  of  the  Unit- 
ed States  or  cases  in  which  writs  of  error  or  ap- 
peals have  been  allowed  at  the  date  of  its  ap- 
proval. And  nothing  in  this  act  shall  be 
deemed  to  repeal,  amend,  or  modify  the  provi- 
sions of  an  act  entitled  'An  act  providing  for 
writs  of  error  in  certain  Instances  in  criminal 
cases,'  approved  March  second,  nineteen  hun- 
dred and  seven." 

Act  Jan.  28,  1915,  c.  22,  38  Stat  804. 

[1}  Numennis  decisions  might  be  cited  to 
the  effect  that,  as  the  Texas  &  Padflc  Rail- 
way Company  was  Incorporated  by  act  of 
Congress,  suits  against  it  for  damages  in 
the  sum  sought  in  the  present  suit  were 
removable  from  the  state  courts  to  the  fed- 
eral court,  on  the  ground  that  It  involved  a 
question  of  law  arising  under  the  federal 
statute.  But,  as  the  employers'  liability 
statute  quoted  above  expressly  provides  that 
suits  arising  thereunder  shall  not  be  so  re- 
moved, and  as  the  present  suit  was  brongnt 
under  that  act,  that  statute  must  govern  to 
the  exclusion  of  those  decisions,  rendered 
before  its  enactment  The  decision  of  the 
United  States  Supreme  Court  in  the  case  of 
K.  C.  S.  By.  Co.  V.  Leslie,  238  U.  S.  599,  36 
Sup.  Ct.  844,  rendered  June  21,  1915,  report- 
ed in  the  advance  sheets,  and  whl(4i  appears 
in  59  L,  Ed.  at  page  1478,  is  conclusive  of 
that  question  In  favor  of  appellee. 

Several  assignments  of  error  are  present- 
ed to  the  admission  of  testimony  of  nonex- 
pert witnesses  who  gave  their  opinions  rel- 
ative to  the  physical  condition  of  the  plain- 
tiff. One  of  those  witnesses  was  Chas.  A. 
Hall,  who  testified  by  deposition  as  follows: 

"Interrogatory:  Please  state  whether  or  not 
he  (referring  to  Sherer)  is  able  to  walk  as  other 
people  do.    Answer:   No;  he  is  not" 

Hall  did  not  qualify  as  an  expert  witness, 
and  defendant  objected  to  the  question  and 
answer  upon  the  ground  that  the  answer 
stated  an  opinion  and  conclusion  of  the  wit- 
ness, was  argumentative,  Irrelevant,  and 
prejudicial  to  the  appellant. 

Another  witness  was  J.  F.  Bowyer,  like- 
wise a  nonexpert,  who  testified  to  observa- 
tion he  made  of  plaintiff's  movements  on 
several  occasions,  and  to  whom  was  pro- 
pounded the  following  Interrogatory: 

"State  In  your  own  way  bis  appearance  and 
physical  coodition  as  it  apjpeared  to  you  when 
you  saw  him  at  different  tunes." 

To  that  li\terrogatory  he  answered: 
"He  appears  to  me  as  a  man  that  is  abso- 
lutely helpless  as  far'  as  his  lower  extremities 
are   concerned." 

Wltneases  H.  B.  Cornell,  Boatwrlght,  and 
Thomas  McMillan,  all  of  whom  were  also 
nonexperts,  testified  to  opinions  substantial- 
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ly  to  the  same  effect  as  those  of  the  witness- 
es first  named. 

Appellant  has  cited  the  case  of  Koth  v. 
Travelers'  Insurance  Co.,  102  Tex.  248,  115 
S.  W.  31,  132  Am.  St.  Rep.  871,  20  Ann.  Cas. 
97,  and  other  authorities  In  support  of  Its 
contention  that  the  admission  of  the  opinions 
of  those  witnesses  was  erroneous.  We  find 
In  the  record,  however,  that  testimony  of  all 
those  witnesses  practically  to  the  same  ^ect 
was  admitted  in  evidence  without  objection 
on  the  part  of  appellant  For  illustration: 
The  witness  Hall,  referring  to  the  plaintiff, 
testified  as  follows: 

"I  have  to  help  him  off  and  on.  I  have  to  Kft 
bis  legs  up  for  him.  He  hag  to  drag  himsdf 
along  with  his  crutches." 

The  witness  Bowyer  testified: 

"Mr.  Sberer  is  not  aUe  to  walk  as  other 
people  do." 

[2]  The  witness  Cornell  testified: 
"He  is  unable  to  use  bis  limbs  for  the  pnr- 
pose  of  walking  and  his  manner  of  locomotion  is 
merely  dragging  of  his  body  and  by  the  use  of 
bis  crutt^es,  and  be  apparently  has  no  control 
over  his  legs  from  his  hips  down." 

It  Is  a  rule  well  settled  that  the  lmpr<^ier 
admission  of  testimony  will  famish  no 
ground  for  a  reversal  If  the  witness  is  allow- 
ed to  testify  to  substantially  the  same  facts 
without  objection.  Hittscu  t.  State  Nat. 
Bank  (Sup.)  14  S.  W.  993,  and  authorities 
there  dted;  W.  U.  Tel.  Co.  v.  Oorman,  174 
S.  W.  925;  Walker  Grain  Co.  v.  Denison 
MIU  &  Grain  Co.,  178  S.  W.  555;  Jordan 
V.  Johnson,  165  S.  W.  1195;  KaUway  Co.  v. 
Dinwiddle,  146  8.  W.  280. 

(3, 4]  B.  S.  Rodey,  another  witness  for  the 
plaintiff,  was  asked  the  following  question: 

"State  whether  or  not  you  are  a  physician  and 
bave  any  knowledge  or  familiarity  with  surgery 
or  medicine,  or  are  you  simply  a  layman  in 
such  matters?" 

His  answer  thereto  was  as  follows': 
"I  suppose  I  am  simply  a  layman  in  such  mat- 
ters; yet  I  have  tried  so  many  personal  injury 
cases  as  a  lawyer  and  decided  so  many  of  them 
as  federal  judge  of  Porto  Rico  (see  P.  R.  Fed. 
Reports,  vols.  2,  3,  4,  and  5)  that  the  knowledge 
obtained  in  listening  to  physicians,  together 
-with  whatever  study  of  medical  jurisprudence 
I  have  made,  does,  perhaps,  give  me  a  better 
knowledge  of  the  human  body  and  its  injuries 
than  the  average  man." 

One  of  the  objections  nrged  by  the  defend- 
ant to  that  testimony  was  that  it  was  ar- 
^mentatlve,  prejudicial  to  the  defendant. 
Irrelevant,  and  Immaterial,  and  calling  for 
extraneous  matters.  It  will  be  observed  that 
the  answer  of  the  witness  was  a  qualifying 
statement  only.  The  most  serious  objection 
to  the  answer  was  tbat  it  was  argumenta- 
tive. In  that,  in  the  opinion  of  the  witness, 
bis  testimony  should  be  given  greater  effect 
than  that  of  the  average  man.  But  the  ob- 
jection was  addressed  to  the  answer  as  a 
whole,  a  part  of  which  at  least  was  not  sub- 
ject to  that  criticism.  Furthermore,  It  Is 
not  probable  that  the  argumentative  por- 
tion of  the  answer  was  given  any  special 
BtgnliU^nce  by  the  jury.    I^irther  &tlll,  ap- 


pellant has  not  pointed  out  any  testimony  of 
that  witness  relative  to  plaintiff's  injuries, 
in  order 'to  show  probable  injury  by  reason 
of  the  argument 

[5]  Dr.  W.  T.  Salmon,  who  qualified  as  an 
expert  physician,  and  who,  after  testifying 
that  he  had  carefully  examined  the  plaintiff 
and  fonnd  tbat  his  lower  extremities  were 
paralyzed,  that  he  bad  a  loss  of  sensa- 
tion or  feeling  in  the  lower  extremities,  and 
which  also  extended  through  the  lower  two- 
thirds  of  his  body,  was  further  asked  If  be 
was  able  to  give  any  definite  opinion  as  to 
whether  or  not  the  Injury  to  the  plaintiff 
was  permanent  To  that  question  be  an- 
swered as  follows: 

"The  unexpected  can  happen.  If  my  diagnosiii 
is  correct,  there  is  not  an  authentic  history  of 
any  case  of  this  nature  recovering." 

To  this  answer  defendant  objected  on  the 
ground  that  it  was  argumentative  and  In- 
volves extraneous  matters  which  are  Irrele- 
vant and  immaterial  to  the  issues  of  the 
present  case.  We  do  not  think  there  was  re- 
versible error  in  this  ruling.  The  testimony 
was  but  the  expression  of  an  opinion  by 
a  witness  who  bad  shown  blmseU  qnallfied  to 
give  such  an  opinion. 

[6]  Dr.  J.  M.  Glvins,  over  objection  of  de- 
fendant, was  permitted  to  testify  In  answer 
to  a  hypothetical  questlMi  propounded,  in 
sabstance,  that  If  Sberer  fell  from,  the  top 
of  a  car  and  struck  the  ground,  or  ties,  or 
some  other  hard  substance,  with  his  back, 
that,  in  the  opinion  of  the  witness,  the  blow 
which  he  might  have  received  would  have 
been  sufficient  to  render  him  unconscious, 
cause  him  to  spit  blood,  and  would  probably 
result  In  paralysis.  The  objection  to  this  tes- 
timony was  that  there  is  no  evidence  to 
show,  or  tending  to  show,  that  the  plaintiff, 
when  be  fell,  struck  with  his  back  upon  ties, 
or  other  bard  substance.  Notwithstanding 
the  fact  that  Sharer  testified.  In  effect,  that 
be  did  not  know  just  how  he  struck  the 
ground,  or  nt>on  what  he  struck,  yet  the  ma- 
jority are  of  the  opinion  that,  in  view  of  other 
testimony  introduced,  there  was  no  error  in 
that  ruling. 

[7]  Article  6713,  voL  4,  Vernon's  Sayles' 
Texas  Civil  Statutes,  reads: 

"It  shall  be  unlawful  for  any  common  carrier, 
engaged  in  commerce  as  aforesaid,  to  use  in  mov- 
ing interstate  traffic  within  said  state  any  loco- 
motive, tender,  cars,  or  similar  vehicle  which 
is  not  provided  with  sufficient  and  secure  grab- 
irons,   handholds  and  foot  stirrupsi" 

The  substance  of  that  article,  and  also  the 
substance  of  article  8618  of  the  Federal  Stat- 
utes, quoted  above,  were  given  in  the  court's 
charge  to  the  jury,  following  which  was  an- 
other Instruction  reading: 

"Now,  keeping  in  mind  the  foregoing  instruc- 
tion, if  you  find  and  believe  from  the  evidence 
that  plaintiff  was  injured  on  the  occasion  in 
question  without  fault  on  his  part,  and  while 
exercising  ordinaQr  care  for  his  own  safety,  and 
you  further  find  end  iielieve  from  the  evidence 
that  said  injuries,  if  any,  were  directly  and 
proximately  caused  by  reason  of  the'  handhold 
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on  said  car  being  insafflcient  and  insecure,  then 
in  that  event  yon  wlH  find  for  the  plaintiff." 

Based  apon  the  contention  that  plalntiiTs 
pleadings  did  not  present  a  cause  of  action 
arising  under  the  state  statute,  appellant  has 
assigned  error  to  the  action  of  the  court  in 
charging  the  duties  Imposed  by  that  statute. 
We  are  of  the  opinion  that  the  allegation  of 
insecurity  of  the  handhold  contained  in  the 
fourth  paragraph  of  the  petition,  followed 
by  the  further  allegation  In  the  fifth  para- 
graph that  the  statutes  of  the  state  required 
defendant  to  see  to  it  that  cars  used  by  It 
are  equipi)ed  with  safe  and  secure  hand- 
holds, and  made  it  unlawful  to  use  cars  not 
so  equipped;  was  sufilcient,  especially  In  the 
absence  of  a  general  demurrer,  to  show 
liability  for  the  injuries  alleged  to  hare  re- 
sulted by  reason  of  such  defectlye  equipment 

[8]  Testimony  was  Introduced  which  team- 
ed to  show  that  some  of  the  cars  in  the 
string  of  cars  which  were  being  switched  at 
the  time  of  the  acddent  were  loaded  with 
interstate  freight,  while  the  one  from  which 
plalntlir  fell  wad  loaded  with  Intrastate 
freight.  This  evidence,  If  true,  would  sup- 
port a  finding  of  liability  under  the  federal 
statutes,  as  well  as  under  the  state  statutes, 
since  the  setting  of  the  brakes  on  the  car 
equipped  with  a  defective  handhold  was  to 
control  the  movement,  not  only  of  that  car, 
but  of  the  Interstate  traffic  cars  as  well.  T. 
&  P.  Ry.  v.  White,  177  S.  W.  1185,  and  author- 
ities there  cited. 

Appellant's  complaint  of  the  conrt's  ruling 
in  permitting  witness  Hatfield  to  testify  to 
the  character  of  freight  handled  by  cars  gen- 
erally during  the  night  prior  to  the  acci- 
dent, which  happened  about  4  o'clock  a.  m., 
instead  of  confining  such  testimony  to  the 
diaracter  of  freight  with  which  the  partlca- 
lar  string  of  cars  In  question  were  loaded 
at  the  time  of  the  accident,  Is  based  upon  the 
assumption  that  the  evidence  showed  with- 
out ccmtroversy  that  all  that  string  of  cars 
was  loaded  with  Intrastate  traffic,  and  that 
no  liability  under  the  state  statute  had  been 
alleged,  which  assumption  Is  contrary  to 
our  conclusions  stated  above. 

[9]  The  evidence  showed  that  the  car  from 
which  plaintiff  fell  did  not  belong  to  ap- 
pellant, but  had  been  delivered  to  It  by 
another  railway  company,  and  that  too  only 
recently;  and  there  was  evidence  further 
tending  to  show  that  the  defect  In  the  hand- 
hold could  not  have  been  discovered  by  such 
Inspection  as  Is  usually  and  carefully  made 
to  discover  defects  In  such  equipments. 

Under  the  common-law  rule  for  establish- 
ing negligence,  such  evidence  especially  would 
have  required  the  submission  to  the  Jury  for 
their  determination  the  Issne  whether  or 
not  appellant  was  guilty  of  negligence  in 
using  the  car  with  such  defective  equipment, 
and  to  render  a  peremptory  instruction  on 
that  issue  in  fovor  of  plaintiff  reversible 
error.     Predicated  particularly    upon   that 


evidence  and  that  rule  of  the  commcm  law, 
assignments  of  error  are  presented  to  the 
action  of  tbe  court  In  charging  the  Jury,  in 
effect,  that  the  use  by  the  defendant  of  the 
car  equipped  with  the  defective  handhold 
was  negligence  per  se;  one  of  tlie  assign- 
ments being  based  upon  the  refusal  of  defend- 
ant's requested  instruction.  In  substance,  that 
If  the  car,  although  so  equipped,  did  not 
belong  to  the  defendant,  and  if  defendant,  by 
the  exercise  of  ordinary  care,  could  not  have 
discovered  such  defective  condition  of  tlie 
handhold  In  time  to  avoid  the  accident,  then 
a  verdict  should  be  returned  In  Us  favor. 

[II]  But  It  is  well  settled  by  the  decisions 
of  the  Supreme  Court  of  the  United  States 
that  a  violation  of  the  federal  Safety  Ap- 
pliance Act,  looted  above,  is  negligence  per 
se,  and  that  the  common-law  rule  for  deter- 
mining whether  or  not  the  failure  to  perform 
a  duty  of  that  character  is  negligence  does 
not  prevail.  Sfc  L.,  I.  &  S.  Ry.  v.  Taylor, 
210  U.  S.  281,  28  Sup.  Ct  616,  52  U  Ed. 
1061 ;  C,  B.  &  Q.  Ry.  ▼.  United  States,  220 
U.  S.  559,  31  Snp.  Ct  612,  56  U  Bd.  582. 

[11]  It  Is  also  well  settled  by  the  decisions 
of  this  state  that  a  failure  to  comply  with 
such  statutes  as  our  ^nployers'  liability  stat- 
ute quoted  above  is  negligence  per  se.  O.,  H. 
&  S.  A.  Ry.  V.  Kurtz,  147  S.  W.  658;  H.  ft 
T.  C.  Ry.  T.  Wilson,  60  Tex.  142;  I.  ft  O.  N. 
Ry.  V,  Kuehn,  70  Tex.  682,  8  S.  W.  484; 
S.  A.  ft  A,  P.  Ry.  T.  Bowles,  88  Tex.  684,  32 
S.  W.  880;  Q.,  H,  ft  8.  A.  Ry.  v.  Roemer, 
178  8.  W.  229. 

Accordingly,  testing  plaintiff's  right  at 
recovery  either  by  the  state  statute  or  by  the 
United  States  statutes,  there  was  no  error 
in  the  charge  of  the  court  that  plaintiff  would 
have  a  right  to  recover  It  his  injury  was 
caused  by  a  defective  handhold  upon  the  car, 
thus.  In  effect,  charging  that  a  violation  of 
rither  of  the  statutes  referred  to  would  be 
negligence  per  se.  From  this  conclusion  ft 
follows  that  the  assignments  of  error  present- 
ing the  contention  that  the  question  whether 
or  not  the  defendant  was  guilty  of  negligence 
in  using  the  oar  from  which  plaintiff  fell, 
equipped  as  It  was  with  a  defective  hand- 
hold, should  have  been  submitted  for  the 
determination  of  the  Jury  as  a  controverted 
issue  of  fact,  must  be  overruled.  We  are 
of  the  opinion  further  that  the  submission 
of  the  issue  of  permanent  Injury  In  the 
court's  charge  upon  the  measure  of  damages 
had  a  proper  basis  In  plaintifTs  petition  con- 
trary to  the  contention  made  hy  another  as- 
signment of  error.  And  from  the  conclusions 
already  noted  it  follows  that  there  was  no 
error  In  the  court's  refusal  of  defendant's 
requested  instruction  per<^mptorUy  directing 
a  verdict  In  Its  favor,  complaint  of  which 
ruling  is  made  by  another  assignment  predi- 
cated upon  the  proposition  that  there  was  no 
evidence  to  show  that  plaintiff  was  injured 
while  engaged  in  Interstate  commerce,  but  that 
it  conclusively  showed  thaf:  he  was  at  that 
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time  engaged  In  Intrastate  commerce,  and 
tbat  there  was  no  pleading  alleging  that  fact 

[1 2, 1 3]  By  defendant's  asslgmuenta  of  error 
It  is  Insisted  that  the  yerdlct  and  Judgment 
are  erroneous  because  without  sufficient  evi- 
dence to  8Uiq;>ort  a  finding  that  plaJntUF 
sustained  the  injuries  for  which  damages 
were  allowed,  especially  the  alleged  injury  to 
plaintiff's  back  and  spinal  column  which  it 
was  alleged  resulted  in  paralysis  of  his  legs 
and  certain  physical  organs.  Following  are 
the  conclusions  of  the  majority  as  expressed 
by  them  upon  the  assignments  last  men- 
tloped: 

"The  muority  think  the  statement  of  facts 
shows  conflicting  evidence  in  volume  and  of  a 
character  to  take  the  issue  to  tbe  jury  and  to 
sustain  the  finding  of  the  jury  thereon.  True, 
the  appellee's  frank  acknowledgment  of  falsifica- 
tion m  making  application  for  employment '  la 
well  calculated  to  discredit  his  testimony  and 

gut  him  in  an  unfavorable  Ught.  But  we  do  not 
eljeve  such  fact  would  justify  the  trial  court 
In  peremptorily  charging  the  jury  to  find  for  the 
defendant,  nor  would  it  alone  require  that  we 
should  reverse  the  judgment  upon  the  ground 
that  tbe  trial  court,  who  heard  the  plaintiff  and 
other  witnesses  testify,  had  an  opportunity  to 
Judge  as  to  ^eir  apparent  trutlifulneas,  and  gen- 
erally observe  their  demeanor  while  upon  the 
witness  stand,  erred  in  failing  to  grant  a  new 
trial.  Appellee,  on  examination  in  chief  and  up- 
on cross-examination,  testified  at  great  length, 
and  his  acknowledgment,  together  with  his  ex- 
planations thereof,  his  manner  of  testifying,  his 
air  of  sincerity,  or  otherwise,  were  all  before 
the  jury,  and  tiie  jnry,  under  the  court's  charge 
and  by  the  express  terms  of  bur  statute  on  the 
subject,  were  the  exclusive  judges  of  the  credi- 
bility and  the  weight  to  be  given  to  his  testi- 
mony ;  so  tbat  the  majority  do  not  feel  that  It 
can  be  said  as  a  matter  of  law  that  appellee 
perjured  himself  in  testifying  as  he  did  tbat  be 
was  seriously  and  permanently  injured  in  tbe 
manner  detailed  by  nim  as  a  result  of  his  fall. 
Moreover,  the  other  testimony  seems  to  estab- 
lish withont  dispute  the  fact  of  a  defective 
handhold,  as  appellee  testified,  and  tbat  be  fell, 
or  was  found  upon  the  ground  in  at  least  an 
apparently  injured  condition.  Appellee's  wife 
was  explicit  and  positive  in  her  statements  of 
appellee's  injuries.  Of  tbe  nonexpert  testimony 
many  of  tbe  witnesses  bad  observed  appellee 
over  periods  of  time  of  considerable  length; 
many  of  them  gave  their  opinion  in  positive 
terms  of  bis  condition.  All  of  the  physicians 
testified  in  bis  behalf  qualified  themselves  as 
experts.  Several  of  them  examined  him  care- 
fally,  applying  tests  satisfactory  to  themselves, 
and  gave  it  as  their  opinion  that  appellee  wag 
paralyzed,  stating  that  such  opinions  were  not 
based  upon  appeflee's  statements,  but  independ- 
ent thereof.  And  the  fact,  in  tbe  opinion  of 
tbe  majority,  that  appellee  was  unable,  or 
failed,  to  give  a  clear  account  of  tbe  precise 
place  or  manner  in  which  be  fell  to  the  ground, 
or  to  explain  precisely  the  place  or  organ  in- 
jured at  the  time,  will  not  destroy  the  effect  of 
tbe  testimony  as  a  whole,  ao  that,  after  as 
careful  a  consideration  as  the  majority  have 
been  able  to  give  it,  we  are  of  tbe  opinion  that 
the  assignment  of  error  attacking  the  verdict 
and  Judgment  as  unsupported  by  the  evidence 
mnst  be  orermled." 

For  the  reasons  Indicated,  all  assignments 
of  error  are  overruled,  and  tbe  Judgment  is 
affirmed. 

DrNKLIN,  J.  (dissenting).  It  Is  quite  ap- 
parent from  tbe  record  that  the  damages 


awarded  by  the  Jury  were  based  principally 
upon  tbe  claim  made  by  the  allegations  con- 
tained in  his  petition  reading  as  follows: 

"That  on  account  of  said  defective  handhold 
plaintiff  was  caused  to  fall,  or  was  thrown  with 
great  force  and  violence  to  the  ground,  striking 
the  hard  ground  or  ties  or  rails,  and  rendered 
unconscious;  *  •  *  that  his  spinal  column, 
the  ligaments  thereof,  and  tbe  spinal  cord  were 
injured,  bruised,  and  dislocated,  especiaJly  from 
the  tenth  dorsal  vertebrae  to  the  cocyx,  so  as  to 
cause  paralysis  of  the  lower  limbs,  bowels, 
bladder,  and  rendering  both  of  his  legs  useless, 
and  he  has  been  and  is  unable  to  walk  since 
said  injuries." 

The  petition  contained  the  farther  allega- 
tion, substantially,  that  said  injuries  are 
permanent,  rendering  him  a  helpless  cripple 
for  life,  and  decreasing  or  entirely  destroy- 
ing his  capacity  to  earn  a  Mvelifaood. 

The  proof  showed  that  plaintiff  was  em- 
ployed by  the  defendant  as  a  switchman  in 
the  city  of  Ft.  Worth,  and  at  the  time  of  the 
alleged  accident  the  crew  with  which  he  was 
working  was  engaged  in  making  up  trains 
In  tbe  railroad  yards.  According  to  plain- 
tlfTs  testimony  be  mounted  a  string  of  cars 
while  tn  motion  for  the  purpose  of  setting 
the  brakes,  and  the  accident  happened  after 
setting  the  brakes  on  three  of  the  cars.  He 
further  testified  that  the  ladder  from  which 
he  fell  was  on  the  end  of  the  car,  and  that 
the  space  between  that  end  of  the  car  and 
the  car  following  it  was  2%  or  3  feet,  and 
that  the  grabiron  in  question  was  on  the 
roof  of  the  car  about  6  dnches  from  the  end. 
The  manner  In  which  the  accident  happened 
was  detailed  by  bim  on  the  witness  stand  as 
follows: 

"As  I  stated,  when  I  went  to  get  down,  I 
caught  hold  of  the  grabiron,  and  I  put  my  foot 
down  on  to  the  next  grabiron  on  the  end  of  the 
car,  or  the  ladder  of  the  car,  as  you  call  it  I 
was  on  the  end,  the  east  end,  of  the  car,  and  on 
the  south  side.  I  was  up  on  top  of  the  car,  and 
the  grabiron  set  up  like  that  I  caught  hold  of 
it  and  stooped  down  to  reach  this  grabiron,  and, 
when  I  started  down  my  weight  was  on  the  top 
grabiron,  part  of  my  weight  was  on  my  foot,  but 
the  biggest  part  of  my  weight  would  be  on  the 
top  grabiron,  as  I  was  swinging  my  body  out 
from  it  When  I  did  that  the  south  end  of  the 
handhold  pulled  loose,  and  I  swung  around  like 
that  (indicating),  and  my  hand  slipped  from  tbe 
center  of  the  grabiron  to  tbe  end,  and  the  sharp 
turn  there  broke  my  handhold  loose,  and  I  feU 
backward  down  between  the  cars.  When  I  fell, 
I  fell  against  the  end  of  the  other  car,  tbe  car 
next  to  this  one.  It  is  about  2%  or  3  feet,  J 
think,  between  the  cars,  and  I  fell  against  that 
ear,  and  then  went  down  between  them  and  hit 
the  ground.  I  don't  know  exactly  where  I  did 
hit  the  ground.  I  don't  know  about  that  I 
don't  know  whether  1  hit  between  the  rails  or 
outside  of  the  rails.  The  inside  of  the  ladder 
would  be  just  about  over  the  rails ;  just  about 
over  the  south  rail.  The  outside  of  the  ladder 
would  be  entirely  outside  of  the  rails;  that  is, 
iS  the  grabiron  was  on  all  right  but  when  it 
swung  around  that  left  the  grabiron  just  about 
over  the  rail.  I  don't  know  what  is  the  height 
of  an  ordinary  freight  car.  It  is  about  10  or 
12  feet  something  like  that.  I  think  this  car 
was  a  refrigerator  car.  •  *  *  I  woa  right  up 
here  in  a  position  risht  off  tbe  top  of  the  car 
with  hand  holding  the  top '  grabiron,  and  my 
right  foot  on  the  first  step  of  the  ladder,  and  my 
left  foot  in  the  air,  coming  down,  and  my  hand- 
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hold  broke  loose,  and  I  fell  backwards,  and  my 
back  struck  the  edge  of  the  roof  of  the  other  car. 

*  *  •  Now,  my  t>osition  on  the  car  was  as  I 
have  described,  and  when  I  fell  back  here  east 
I  struck  the  top  part  of  this  car  here  some- 
where along  there ;  I  don't  know  exactly.  I 
told  you  that  I  was  in  a  sort  of  a  reclining  posi- 
tion over  the  top  of  the  car,  out  from  this  car 
here  (indicating),  that  would  put  me  in  a  re- 
clining position,  I  was  stooping  over  with  one 
hand  on  the  handhold,  that  would  be  in  a 
stooping  over  position,  and  when  the  grabiron 
gave  way  that  would  put  me  in  a  kinder  lying 
down,  stooping  over  jposition,  between  the  two 
cars.  All  I  had  was  just  one  foot  on  this  grab- 
iron  below.  'When  I  say  I  was  in  a  Ijring  down 
position.  I  don't  mean  that  I  was  lying  down 
on  anything,  but  just  in  the  air  when  my  hand 
broke  loose ;  I  was  rearing  back.  When  I  fell, 
I  fell  down  over  the  east  end  of  the  car,  and 
swung  towards  the  center  of  the  track,  but 
then,  when '  the  outside  of  the  grabiron  broke 
loose,  that  let  me  swin^  towards  the  inside  of 
the  track.  After  I  hit  the  end  of  the  other 
car  I  don't  know  exactly  whether  I  went  down 
between  the  cars  or  whether  I  went  over  to  the 
other  aide,  to  the  south  side.  •  •  •  I  did 
not  hit  on  my  feet  that  I  know  of;  I  don't 
know  whether  that  was  in  betwe^  the  cars  or 
off  to  the  side  of  the  track;  I  could  not  tell. 
No  one  saw  me  fall  from  there  any  way  that  I 
know  of.    •    *    •" 

Witness  J.  B.  Hatfield,  a  swltcbman  work- 
ing with  plaintiff  on  the  occasion  of  the  ac- 
cident, but  who  did  not  witness  it,  testified, 
In  part,  as  follows: 

"I  remember  the  occasion  some  time  about  4 
o'clock  in  the  morning  of  the  23d  of  September, 
1913,  of  his  falling  from  a  car  down  there,  or  of 
his  being  found  near  the  track.  I  saw  him 
after  the  accident  happened,  and  when  I  saw 
him  he  was  lying  inside  of  the  track,  and  he  was 
unconscious  at  the  time,  to  my  knowledge  of  it. 
I  assisted  in  picking  him  up,  and  we  brought  an 
empty  car  down  there  near  him  and  on  the  next 
track,  and  loaded  him  in  this  car  and  took  him 
down   to   the   Main   street   to    the   ambulance. 

*  *  *  I  saw  the  car  there  with  the  handhold 
— with  something  wrong  with  the  handhold  there 
near  to  where  he  was  lying.  The  handhold  on  the 
car  was  pulled  loose  at  one  end,  at  the  inside 
end.  If  I  remember  right,  the  carman  called 
my  attention  to  it,  and  it  was  sticking  out 
around  the  end  of  the  car.  •  •  •  When  1 
got  to  him,  I  found  him  with  his  head  pointed 
towards  the  west,  if  I  remember  right,  lying 
kind  a  little  bit  on  the  ties,  and  his  body  kinder 
out  from  the  ties.  It  seems  to  me  his  head  and 
shoulders  were  resting  on  the  ties,  and  his  feet 
were  out  from  the  ties,  to  the  side  of  the  ties. 
He  was  on  the  south  side  of  the  track.  .  His 
head  was  to  the  west,  I  think,  lying  on  the  ties, 
and  his  feet  were  to  the  east,  but  they  were  not 
on  the  ties.  He  was  outside  of  the  rails,  and 
he  seemed  to  me  to  be  unconscious.  The  car  on 
which  we  found  the  loose  handhold  was,  I 
should  judge,  about  two  car  lengths  east  of  him. 
It  was  standing  still.  I  saw  Sherer's  lantern. 
It  was  in  the  center  of  the  track.  It  was  just 
about  opposite  to  where  we  found  him  lying, — a 
little  bit  west  and  north,  and  bis  brake  stick  was 
in  the  center  of  the  track.  There  were  cars 
opposite  to  him,  and  his  lantern  and  his  brake 
stick  were  under  the  car.  His  lantern  had  gone 
out.  He  was  lying  on  his  side.  I  don't  know 
whether  any  body  had  moved  him  or  not  One 
other  helper  on  the  crew  had  been  down  there 
before  I  was  there,  and  he  came  down  there  to- 
wards me.  His  name  is  C.  E.  Martin.  We  took 
Sherer  away  from  the  side  of  the  track.  We 
loaded  him  into  a  car  and  brought  him  down  the 
main  line  to  Main  street." 

Plaintiff  described  the  injuries  he  received 
in  the  fall  as  follows: 


"I  don't  know  now  what  part  of  my  back 
struck  the  end  of  the  roof.  *  •  •  I  don't 
know  that  it  did  strike  the  roof.  When  I  fefl. 
I  fell  against  the  other  car,  the  one  east  Wbea 
I  fell,  I  don't  know  What  I  struck.  My  beet 
judgment  is  that  perhaps  I  hit  the  comer  of  tht 
roof  of  the  car,  but  I  don't  know.  It  struck  m* 
right  in  the  back,  I  believe,  but  I  don't  know 
what  part  of  the  back.  It  pat  me  in  a  lying 
down  position;  I  don't  know  just  exactly.  I 
did  not  have  time  to  think  about  where  it  hit  me. 
I  don't  know  exactly  about  what  part  of  the 
bade  it  hit  me  in.  I  have  no  recollectirai  about 
it  at  all,  that  I  know  of.  I  know  when  I  hit 
the  ground  or  something  hit  me;  I  suppose  I 
hit  the  ground.  I  have  a  recollection  of  a  sen- 
sation like  something  hit  me  in  the  back  of  the 
head  with  a  club.  That  was  after  I  fell  from 
the  car.  I  remember  falling  from  the  car  all 
right,  but  I  did  not  have  time  to  stop  and  fignte 
out  what  part  of  my  back  hit  the  other  car.  I 
don't  know  whether  it  hit  me  about  the  neck, 
in  the  middle  of  the  back,  or  down  about  the 
rump  somewhere.  I  can't  tell  where  it  hit  me— 
where  I  struck  the  other  car.  I  cannot  tell  yea 
what  part  of  my  back  hit  the  other  car.  •  *  • 
After  I  fell  the  next  thing  that  I  remember  was 
when  they  were  carrying  me  into  the  hospital.  I 
think ;  St.  Joseph's  Hospital  I  believe  it  ia.  I 
suffered  from  that  fall.  It  caused  me  pain,  and 
it  caused  me  pain  at  that  time.  My  head  com- 
menced to  ache  right  away,  and  I  was  sick  st 
my  stomach  and  throwed  up  while  I  was  in  the 
hospital.  I  have  throwed  up  a  good  many  times 
since  then,  suffered  with  my  stomach,  and  mj 
eyes  have  ached  so  that  I  could  hardly  read, 
and  my  back  has  ached,  and  my  limbs  have 
ached.  *  •  •  Out  in  the  hospital,  St  Jos- 
eph's Hospital,  after  this  fall,  the  pains  and  in- 
jury that  I  suffered  was  just  a  general  ache  aQ 
over.  *  *  *  I  spit  blood  following  this  fall. 
I  spit  blood  out  at  the  hospital ;  and  for  three 
or  four  weeks,  maybe  longer — I  do  not  remember 
just  how  long — after  I  got  home,  when  I  would 
cough  would  spit  up  clots  of  blood.  My  chest 
was  very  sore  and  pained  me,  and  I  taken  a 
deep  breath  or  coughed  my  chest  would  pain 
me  through  my  lungs,  I  don't  know  whether 
my  chest  hit  the  car  when  I  fell  backwards  or 
not  I  don't  know  whether  my  shoulders  or 
back  hit  the  car  right  back  of  my  chest  I  had 
no  visible  signs  of  injury  back  there  on  the 
back  of  my  back,  that  1  know  of.  I  don't  know 
where  I  got  any  injury  to  my  chest,  only  it  was 
just  awful  sore  just  from  the  feeling  of  it" 

He  further  testified  that  the  end  of  the 
little  finger  of  his  left  hand  was  pinched  off, 
but  he  did  not  know  just  how  that  happened. 

Plaintiff  further  testified  that  for  a  long 
time  after  the  accident  his  kidneys,  bladder, 
and  bowels  were  so  affected  that  they  would 
not  act  without  the  use  of  artificial  aids,  and 
that  blood  passed  from  his  kidneys.  His 
wife  testified  practically  to  the  same  condi- 
tion of  those  organs  after  his  return  to  Al- 
buquerque. Plaintiff  further  testified  that 
his  sexual  organs  had  been  entirely  dormant 
since  the  accident.  EMrthermore,  according 
to  his  testimony,  he  was  a  stouts  healthy  man 
before  the  accident,  and  otitiers  testified  p^a^ 
tlcally  to  the  same  effect  His  age  at  the 
time  of  the  accident  was  29  years,  rialntiff 
further  testified  that  he  had  never  been  able 
to  walk  since  the  accident ;  that  he  was  us- 
able to  stand  on  his  legs  without  the  support 
of  crutche.s. 

The  evidence  does  not  definitely  show  how 
long  plaintiff  remained  at  St.  Joseph's  Hos- 
pital in  l!^  Worth,  but  plaintiff  testified  that 


Digitized  by 


Google 


Tex.) 


TEXAS  &  P.  RY.  CO.  v.  SHERER 


411 


It  was  eight  or  ten  days.  When  he  left  that 
bospital  he  was  taken  to  his  home  In  Al- 
buquerque, N.  M. 

Dr.  GlTlns,  the  bouse  doctor  at  the  hos- 
pital and  local  surgeon  for  the  defendant 
company,  testified  that  he  made  several  ex- 
aminations of  the  plaintiff  while  at  the  hos- 
pital, stripping  his  elothhig  from  his  body, 
and  examlaed  bis  spine  emd  back  along  his 
spinal  column;  that  he  found  no  discolora- 
tlons  or  other  external  evidences  of  injury 
in  that  part  of  his  body. 

Dr.  Saunders,  also  a  surgeon  of  the  de- 
fendant company,  testified  that  he  made  a 
careful  examination  of  the  plaintiff  while  In 
the  hospital,  and  discoyered  no  surface  in- 
dications of  any  injury  to  the  back  or  spine. 

No  proof  was  offered  of  any  character  that 
plaintiff  ever  had  any  discoloration  or  sur- 
face indications  upon  his  back  Indicating  an 
Injury  thereto  such  as  alleged  in  plaintiff's 
petition.  Dr.  Glylns  further  testified  that 
Willie  at  the  hospital  plaintiff  got  In  and  out 
of  bed  with  apparently  good  use  of  his  legs. 
Plaintiff  tesUOed: 

"I  first  discovered  that  I  could  not  use  my 
legs  right  there  in  the  hospital.  They  felt  heavy 
there  in  the  hom>ital.  I  could  not  move  my  legs 
freely  there.  I  don't  remember  whether  I  mov- 
ed them  for  a  while  there.  I  don't  know  how 
many  days  it  was  after  I  got  to  the  hospital 
before  I  lost  the  movement  of  my  legs  entirely. 
I  never  have  lost  the  entire  movement  of  my  less 
since  I  have  been  hurt.  ♦  •  •  ^(j  j  don^t 
remember  when  I  first  discovered  that  I  could 
not  feel  anything  in  my  legs— whether  it  was 
right  away  or  not  I  don't  know  whether  it  was 
the  first  day,  or  the  second,  or  the  fourth  day, 
or  the  tenth  day,  or  what  time  it  was,  because 
I  had  no  occasion  that  I  know  of  to  discover 
that." 

Plaintiff,  in  addition  to  his  own  testimony 
that  he  has  been  paralyzed  practically  ever 
fllnce  he  returned  to  his  home,  also  introduc- 
ed numerous  nonexpert  witnesses  residing 
at  Albuquerque,  who  were  of  opinion  that 
plaintiff  was  paralysed  in  his  legs  and  the 
lower  extremities  of  his  body;  those  opin- 
ions being  based  upon  the  manner  of  his 
movements  after  be  went  to  Albuquerque. 
He  also  introduced  five  physicians,  all  of 
whom,  after  careful  examinations,  were  of 
the  opinion  that  be  was  permanently  para- 
lyzed in  his  legs,  and  who  testified  that,  in 
their  opinions,  such  condition  probably  re- 
sulted from  some  Injury  to  his  back  in  prac- 
tically the  same  locality  alleged  in  plaintiff's 
petition,  and  most  of  whom  based  such  opin- 
ion of  probable  injury  upon  the  fact  that 
in  their  examinations  they  discovered  evi- 
dences of  tenderness  in  that  spot.  The  date 
of  the  alleged  accident  was  September  23, 

1913.  Dr.  Conner,  one  of  the  physicians, 
treated  him  three  times  a  week  for  eight 
weeks,  beginning  October  15,  1913,  and  again 
making    a    final    examination    Ootober    22, 

1914.  The  dates  of  the  examinatlous  by 
the  other  physicians  were  as  follows:  Dr. 
Salmon,  March  24,  1914 ;  Dr.  Pearce,  August 
3,  1914 ;  Dr.  Patchln,  August  22,  1914 ;  Dr. 
Rump,  November  15,  1914,  and  again  Janu- 


ary 1,  1915.  But  It  may  be  said  In  passing 
that  one  of  these  physicians  also  gave  it  as 
his  opinion  that  such  paralytic  condition 
might  have  resulted  from  diseases  in  that 
spot,  and  his  testimony  upon  that  point 
seems  uncontroverted.  Two  of  those  phy- 
sicians fnrther  testified  that  tbe  medical  au- 
thorities recognize  it  as  a  possibility  for  a 
man  in  normal  condition,  such  men  being 
termed  "human  pincushions,"  to  withstand 
certain  tests  made  by  them,  such  as  pricking 
the  flesh  with  pins,  without  giving  any  evi- 
dence of  pain  therefrom.  It  is  also  proper 
to  observe  further  in  passing  that,  accord- 
ing to  opinions  of  four  different  physicians 
introduced  by  the  defendant,  plaintiff  has 
never  been  paralysed  in  Ills  legs,  but  is  a  mal- 
ingerer. 

Aside  from  the  testimony  of  the  phyijicians 
introduced  by  him  of  a  discovery  of  tender- 
ness in  the  i^k*  fixed  by  those  physicians  as 
to  seat  of  the  paralysis  mentioned,  the  rec- 
ord falls  to  show  any  tesUmony  by  the 
plaintiit  that  he  ever  at  any  time  suffered 
any  pain  or  sorraess  In  that  spot,  except  his 
testimony  that  his  back  ached  from  one  ex- 
tremity to  the  other  while  he  was  in  the 
hospltaL 

Plaintiff,  when  confronted  with  the  writ- 
ten application  he  made  to  the  defendant  for 
employment,  and  during  which  employment 
the  accident  happened,  testified  with  refer- 
ence to  the  questions  and  answers  as  fol- 
lows: 

"In  answer  to  question  11  in  this  appUcation  I 
jay-  ,1  was  last  employed  by  the  Denver  &  Rio 
Urande,  and  I  left  that  service  on  account  of 
gomg  in  business.'  •  •  •  I  did  not  go  into 
any  busmess  when  I  left  that  railroad.  I  went 
from  there  to  the  Santa  F6  as  night  yardmas- 
ter,  and  in  answer  to  that  question  11  I  did  not 
state  the  facts  as  they  were.  I  did  not  state 
the  facts  as  they  were  at  all.  I  knew  at  that 
time  that  the  statement  was  not  true,  but  I  had 
a  reason  for  doing  it  I  stated  further  in  this 
appUcation  that  I  had  never  been  in  the  employ 
of  the  Texas  &  Pacific  before,  and  to  the  ques- 
tion, Were  yon  ever  injured  on  the  railroad,  if 
so,  what  road?'  I  answered.  'No.'  I  stated  in 
this  applieation  that  I  left  the  Denver  &  Rio 
Grande  and  went  into  business,  when,  as  a  mat- 
ter of  fact,  I  went  from  the  Denver  &  Rio 
Grande  to  the  Santa  F«,  and  even  after  that 
then  I  worked  for  the  Colorado  Midland.  Then 
1  went  into  the  transfer  business  after  I  bad 
farmed  three  years,  and  then  from  the  transfer 
business  I  went  over  in  to  Arkansas  and  rail- 
roaded there.  I  never  told  them  about  any  of 
that  at  all.  I  don't  know  as  I  thought  of  all 
those  places  that  I  had  worked,  but  I  did  not  in- 
tend to  tell  them  the  truth  about  it  I  did  not 
intend  to  state  the  facts.  I  put  that  in  there 
that  I  went  into  business  just  for  an  excuse. 
That  is  a  practice  that  is  very  common  thing 
among  railroad  men.  I  stated  in  this  applica- 
tion that  1  had  never  been  hurt,  but  I  had  been 
hurt,  and  that  is  the  reason  that  I  did  not  state 
the  facts,  because  I  had  been  hurt.  •  *  •  In 
this  application  here,  where,  the  question  is  ask- 
ed, 'Were  you  ever  injured  on  a  railroad ;  if  so, 
what  road,  and  at  what  place,  and  the  extent  ot 
the  injury  and  in  what  manner?'  that  is,  ques- 
tion 13,  I  wrote  'No'  Lq  there.  That  is  my 
handwriting;  that  is  written  in  my  own  hand- 
writing. At  the  time  1  wrote  that  in  there  I 
knew  that  I  had  been  hurt  on  the  railroad  twice 
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before,  and  I  also  knew  that  lots  ot  raikoads  did 
not  hire  men  that  had  been  hurt;  tbey  won't 
hire  them  at  all.  I  knew  when  I  wrote  that  in 
there  that  I  had  been  hurt  twice,  that  I  had  had 
these  claims  against  raUroads,  and  that  I  had 
been  paid  money  twice  before  that.  I  settled 
satisfactorily.  I  never  even  hired  a  lawyer. 
Tliat  statement  as  contained  in  the  application 
was  not  the  tmth ;  it  was  not  the  fact  as  it 
was.  The  reason  I  did  not  tell  them  was  bei 
cause  I  wanted  work.  I  needed  work,  and  I 
thought  that  was  the  only  way  I  could  go  to 
work,  was  to  tell  them  an  untruth  about  it  I 
thought  that  was  the  only  way  that  I  could  go 
to  work  with  railroads,  and  that  was  my  trade. 
I  did  not  state  the  facts  down  there  to  get 
work.  I  answered  that  that  way  to  get  work  to 
support  myself  and  my  family.  I  had  a  wife 
and  three  children.  *  *  *  I  did  not  make 
that  statement  in  the  application  for  the  purpose 
of  getting  money,  but  it  was  made  for  the  pur- 
pose of  earning  a  living.  I  made  that  statement 
which  I  now  admit  is  untrue,  but  there  is  a 
difference  between  that  and  what  I  am  swearing 
to  this  jury.  I  was  not  under  oath  when  I 
made  that  statement,  and  I  am  under  oath  now. 
I  don't  mind  telling  a  lie,  but  I  will  not  swear 
to  one.  I  have  respect  for  an  oath.  I  never  did 
tell  a  lie  for  money.  I  made  a  misstatement  for 
the  purpose  of  getting  work.  Even  if  the  court 
bad  not  sworn  me  a  while  ago,  as  he  almost  for- 
got to  do,  I  think  I  would  have  told  the  truth 
about  this.  *  *  *  I  would  not  set  up  here 
and  deliberately  tell  these  jurymen  a  lie.  Be- 
cause I  am  sworn  is  one  reason.  I  have  respect 
for  an  oath.  I  don't  want  to  go  to  the  peniten- 
tiary ;  I  am  not  looking  for  a  home  in  the  peni- 
tentiary. I  have  respect  for  an  oath.  It  was 
necessary  that  I  tell  that  lie  in  order  to  secure 
work  from  the  railroad  company." 

That  plalntllT  tried  the  case  upon  the 
theory  that  the  injury  to  his  back  and  spinal 
column  which  resulted  in  the  paralysis  was 
caused  by  his  back  coming  In  violent  contact 
with  the  hard  ground  or  ties  when  be  fell 
is  apparent  from  the  contention  urged  in 
his  brief  in  reply  to  the  assignment  presents 
ed  by  the  appellant  and  overruled  by  the 
majority,  as  shown  already,  in  which  assign- 
ment complaint  Is  made  ot  the  admission  of 
the  b^pothetlcal  question  propounded  by 
plaintiff  to  Dr.  Givlns  as  to  whether  or  not 
paralysis  could  result  to  the  plaintiff  if  he 
had  fallen  from  the  top  of  a  box  car  11  feet 
9  Inches  high  and  had  struck  the  hard 
ground  or  the  ties,  or  some  other  bard  sub- 
stance, with  his  back,  with  sufflcient  force  to 
render  him  unconsdous  and  cause  him  to 
spit  blood;  the  objection  to  such  testimony 
being  that  no  evidence  had  been  Introduced 
that  he  had  so  struck  upon  his  back  when  he 
fell.  However,  if  the  Injury  In  controversy 
to  the  plaintiff's  back  was  caused  by  bis 
striking  the  end  of  the  other  car,  perhaps  it 
would  not  be  a  fatal  variance  from  the  al- 
legations in  the  petition. 

By  the  statutes  of  this  state  the  jury  are 
made  the  exclusive  Judges  of  the  credibility 
of  the  witnesses  and  of  the  weight  of  the 
evidence,  and  decisions  without  number  might 
be  cited  announcing  the  general  rule  that, 
where  there  Is  evidence  beyond  a  mere  scin- 
tilla wblch,  if  true,  has  probative  force  rea- 
sonably sufflcient  to  support  the  verdict,  such 
verdict  cannot  be  set  aside  by  an  appellate 
court     But  In  Mo.  Pac.  By.  v.  Somers,  78 


Tex.  439,  14  S.  W.  779,  a  furtber  weU-reoog- 
nlzed  rule  is  announced  by  our  Supreme 
Court   in  the  following   language: 

"Although  this  court  has  the  power  to  review 
a  case  upon  the  facts,  aind  to  set  aside  a  ver- 
dict which  has  evidence  to  support  it,  that  powpr 
has  ever  been  reluctantly  exercised.  But  it  it 
the  right  and  doty  of  the  court  to  set  a^e  a 
verdict  when  it  is  against  such  a  preponderanre 
of  the  evidence  that  it  is  clearly  wrong.  Willis 
V.  Lewis,  28  Tex.  185 ;  Dimmitt  v.  Bobbins.  74 
Tex.  441  [12  S.  W.  94]." 

And  in  tbat  case  a  judgement  for  damages 
In  plaintifTs  f&vor  was  reversed  because 
plaintiff,  upon  whose  testimony  alone  it  rest- 
ed, gave  upon  two  trials  two  Inconsistent  ve^ 
slons  of  facta  upon  a  material  issue,  and 
gave  a  very  unaatlBfactory  explanation  of 
such  ln<K)n8l8tency. 

In  Chandler  v.  Meckltng,  22  Tex.  42,  the 
following  language  was  used: 

"When  it  is  clear  that  the  evidence  adduced  ii 
not  reasonably  sufficient  (under  all  the  circum- 
stances of  the  case)  to  satisfy  the  mind  of  the 
truth  of  the  allegations,  then  the  verdict  sbonM 
be  set  aside,  on  the  proper  motion  being  made. 
Where  it  is  made  to  appear,  or  is  obvious  to  this 
court,  that  such  rule  has  not  been  observed  by 
the  district  court,  it  then  becomes  a  proper  sob- 
Ject  of  revision  by  the  Supreme  Court" 

Tbat  decision  was  followed  In  Short  v. 
Kelly,  62  S.  W.  944,  and  in  other  decisions 
which  might  be  cited- 

In  Zapp  T.  Micbaells,  68  Tex.  270,  It  was 
said: 

"This  court  has  no  doubt  hdd  on  many  occa- 
sions, and  wisely  held,  for  many  reasons,  that 
where  the  evidence  is  so  conflicting  that  the  jui7 
might  well  be  justified  in  finding  either  way,  tbat 
the  verdict  will  not  be  disturbed.  It,  however, 
has  never  failed,  when  the  occasion,  in  their 
opinion,  required  it  to  set  aside  a  verdict  that 
was  clearly  wrong ;  as  where  it  was  without  ev- 
idence or  manifestly  against  the  weight  of  tlie 
evidence.    Willis  v.  Lewis,  28  Tez.  191." 

In  Easton  ▼.  Dudley,  78  Tex.  236,  14  S.  W. 
683,  our  Supreme  Court  used  the  following 
language: 

"The  evidence  is  no  guide  to  the  truth.  Hid 
the  contradictory  statements  been  made  by  two 
witnesses,  one  contradicting  the  other,  the  rule 
that  there  exists  evidence  to  support  the  finding 
of  the  court  would  apply ;  but  these  stateuenti 
are  made  by  the  same  witness,  which  malte 
his  testimony  at  least  of  little  value — not  enouj^ 
to  justify  a  reliable  conclusion." 

That  decision  was  followed  by  the  Court 
of  Civil  Appeals  for  the  Fifth  District  io 
iEltna  Ins.  Co.  v.  Eastman,  72  S.  W.  431,  in 
which  a  judgment  was  reversed  by  reason  of 
conflict  In  the  testimony  of  the  plaintiff  upon 
a  material  issue ;  such  conflict  being  betrreeo 
his  testimony  on  the  last  trial  with  that  on 
the  first  trial.  See  other  decisions  dted  In 
Eucy.  Dig.  Tez.  Bep.  vol.  1,  pp.  441-143. 

It  la  also  well  settled  tbat  evidence  which 
Is  contrary  to  known  physical  facts  cannot 
support  a  judgment  3  Cyc.  352.  In  6.,  H.  6 
S.  A.  By.  V.  Walker,  38  Tex.  Civ.  App.  76,  83 
S.  W.  28,  the  Court  of  Civil  Appeals  tai  the 
Fourth  District  reversed  a  Judgment  because 
the  court  was  of  the  opinion  tbat  the  plain- 
tiff in  the  case  had  reconstructed  his  evi- 
dence to  meet  the  opinion  of  the  court  on  a 
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former  appeal  of  the  same  case,  notwith- 
standing the  fact  that  he  testified  that  be 
knew  nothing  of  that  opinion,  never  read  It; 
and  never  heard  upon  what  grounds  the  for- 
mer Judgment  was  reversed. 

In  A.,  T.  &  S.  F.  Ry.  v.  TTOey,  118  S.  W. 
1127,  the  same  court  reversed  a  judgment  on 
the  ground  of  the  InsuflBclency  of  the  evi- 
dence to  support  the  verdict,  notwithstand- 
ing plaintiff  testified  to  facts  which  tended  to 
support  the  verdict,  but  which  was  of  doubt- 
ful verity,  and  notwithstanding  the  fact  that 
there  had  been  two  reversals  In  the  aame 
case  for  t>ractlcaUy  the  same  reason. 

In  G.,  C.  &  S.  F.  Ry.  v.  Wilson,  69  S.  W. 
689,  the  Court  of  Civil  Appeals  for  the  First 
XHstrlct  reversed  a  judgment  upon  the  ground 
that  it  appeared  from  the  evidence  that 
plaintiff  was  guilty  of  contributory  negli- 
gence, such  finding  being  Imsed  upon  a  part 
of  bis  evidence  which.  If  takoi  as  true,  con- 
clusively showed  that  he  was  guilty  of  con- 
trlbatory  negligence^  notwithstanding  the 
fact  that  he  testifled  to  other  facts  which, 
if  true,  tended  to  show  that  he  was  not 
guilty  of  such  negligence ;  in  other  words,  it 
was  reversed  substantially  upon  the  ground 
of  the  conflicting  evidence  of  the  plaintiff  to 
the  material  facts  in  his  case  unsui^orted  by 
other  evidence.  See,  also,  opinion  of  Justice 
6111  on  the  motion  for  rehearing  In  the  same 
case,  reported  in  60  S.  W.  438. 

In  Am.  Nat.  Ins.  Co.  v.  Fulghum,  177  S.  W. 
1006,  the  judgment  was  reversed  because  it 
api)eared  to  the  Court  of  Appeals  that: 

"PlaintiS's  version  of  the  mcuDner  in  wliicb  the 
accident  occurred  was  evolved  to  meet  the  exi- 
gency of  the  case." 

And  in  the  opinion  the  court  said  further: 
"Our  courts  have  at  all  times  manifested  ex- 
treme caution  in  disturbiiiK  the  findings  of  a 
jury  where  there  is  a  conflict  in  the  evidence, 
and  always  do  so  reluctantly :  yet  they  have  the 
authority  (Nowlin  v.  Hall,  97  Tex.  441,  79  S. 
Wv806;  Lee  v.  Railway  Co.,  89  Tex.  583.  36  8. 
W.  63)  and  it  is  their  duty  to  interfere  and  set 
it  aside  where  the  verdict  is  against  such  a  pre- 
ponderance of  the  evidence  that  it  is  clearly 
wn»e  fflailway  Co.  v.  Soraem,  78  Tex.  439,  14 
S.  W.  779 ;  RaUway  Co,  v.  Schmidt,  61  Tex. 
282;  Zapp  v.  MichaeUs,  68  Tex.  275;  Short  v. 
Kefly,  62  S.  W.  944:  Kohlberg  v.  Awbrey  ft 
Semple,  167  8.  W.  ^)." 

Following  are  decisions  of  our  Supreme 
Court  rendered  after  that  court  was  deprived 
of  the  power  to  reverse  a  judgment  for  lack 
of  evidence  to  support  it,  except  when  the 
evidence  Introduced  is  Insuffldent  as  a  con- 
clusion of  law: 

In  Joske  ▼.  Irvine,  91  Tex.  682,  44  S.  W. 
1063,  the  court  said: 

''From  a  careful  examination  of  the  cases  it 
appears:  (1)  That  it  is  the  duty  of  the  court  to 
instruct  a  verdict,  though  there  be  slight  testi- 
mony, if  its  probative  force  be  so  weak  that  It 
only  raises  a  mere  surmise  or  suspicion  of  the 
existence  of  the  &ct  sought  to  be  established, 
such  testimony  in  le^al  contemplation  falling 
short  of  being  'any  evidence' ;  and  (2)  that  it  is 
the  duty  of  the  court  to  determine  whether  the 
tMtimony  has  more  than  that  degree  of  proba- 


tive, force.  If  it  so  determines,  the  law  presumes 
that  the  jury  could  not  'reasonably  infer  the  ex- 
istence of  thp  alleged  fnct,'  and  'that  there  is  no 
room  for  ordinary  minds  to  differ  as  to  tiie  con- 
clusion to  be  drawn  from  it'  The  broad  and 
wise  policy  of  the  law,  formed  in  and  descending 
to  us  through  the  cmcibles  of  time,  does  not  per- 
mit the  citizen  to  be  deprived  of  his  property, 
his  liberty,  or  his  life  upon  mere  surmise  or  sus- 
picion, and  places  upon  a  trained  judiciary  the 
grave  responsibility  of  determining  as  a  question 
of  law  whether  the  testimony  establishes  more." 

To  the  same  effect  are  Grand  Fraternity  v. 
Melton,  102  Tex.  399,  117  S.  W.  788 ;  Ft  W. 
Belt  Ry.  Co.  v.  Jones  (Sup.)  166  S.  W.  1130; 
Texas  Loan  Agency  v.  Fleming,  92  Tex.  458, 
49  S.  W.  1039,  44  L.  R.  A  279 ;  St  L.  S.  W, 
Ry.  V.  Shlflet  94  Tex.  131,  68  S.  W.  945;  Tex. 
&  P.  Ry.  V.  Shoemaker,  98  Tex.  451,  84  S.  W. 
1049;  M.,  K.  &  T.  Ry.  v.  Malone,  102  Tex. 
269, 116  S,  W.  1158;  M.  &  B.  T.  By.  v.  Petty 
(Sup.)  180  S.  W.  105.  Of  like  import  is 
Snipes  ▼.  Bomar  Cotton  Oil  Co.  (Sap.)  161 
S.  W.  1. 

For  the  same  reason  judgments  were  re> 
versed  by  this  court  in  G.,  C.  &  S.  F.  Ry.  v, 
Davis,  161  S.  W.  932,  and  MedUn  Milling 
C!o.  v.  Mlms,  178  S.  W.  968,  in  each  of  which 
cases  a  writ  of  error  was  denied  by  our  Su- 
preme CJourt.  To  the  same  effect  Is  Cobb  v. 
Bryan,  37  Tex.  Clv.  App.  339,  83  S.  W.  887, 
by  the  Court  of  CJivil  Appeals  for  the  First 
District  but  which  decision  seems  never  to 
have  been  reviewed  by  our  Supreme  Court. 

In  Ft  Worth  Belt  Ry.  v.  Jones,  166  S.  W. 
1130,  snpra^  our  Supreme  (3ourt  said: 

"A  presumption  of  fact  cannot  rest  upon  a 
fact  presumed.  Th«  fact  relied  upon  to  support 
the  presumption  must  be  proved.  'No  inference 
of  fact  should  be  drawn  from  premises  which 
are  uncertain.  Facts  upon  which  an  inference  . 
may  legitimately  rest  must  be  established  by 
direct  evidence,  as  if  they  were  the  facts  in  is- 
sue. One  presumption  cannot  be  based  upon  an- 
other presumption.'  16  Cyc.  1051;  M.  P.  By. 
V.  Porter,  73  Tex.  807,  II  S.  W.  324." 

The  testimony  of  plaintiff's  witnesses  that 
he  was  paralyzed  as  alleged,  and  that  the 
cause  of  the  paralysis  might  reasonably  be 
attributed  to  some  Injury  to  his  back  in  the 
locality  alleged  in  plaintiff's  petition,  was 
sufficient  to  sustain  a  finding  that  the  paral- 
ysis was  so  caused.  But  according  to  oth- 
er uncontroverted  testimony  offered  by  plain- 
tiff and  recited  already,  the  paralysis  could 
also  reasonably  be  attributed  to  disease  in 
that  locality.  However,  as  noted,  there  was 
a  total  failure  of  evidence  to  show  that  plain- 
tiff's back  struck  the  ground  or  any  other 
hard  substance  when  he  fell,  and  hence  there 
is  an  entire  absence  of  proof  beyond  a  mere 
surmise  or  Inference  that  he  at  that  time  re- 
ceived any  injury  to  the  particular  part  of 
his  back  where  the  seat  of  his  paralysis  is 
located  by  the  physicians.  Nor  was  that 
theory  of  the  case  strengthened  by  the  tes- 
timony of  the  witness  Hatfield  quoted  which 
was  contradictory,  in  that  in  one  breath  he 
says  he  found  plaintiff  lying  inside  the  track, 
and  in  another  that  he  found  him  lying  on 
the  south  side  of  the  track.    Furthermore, 
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to  conclude  tbat  plaintiff  sustained  the  injury 
in  question  to  his  back  when  he  fell  against 
the  end  of  the  other  car,  if  he  did  fall  against 
It,  would,  In  the  opinion  of  the  writer,  be 
equally  as  unreasonable,  in  view  of  his  testi- 
mony that  be  could  not  tell  what  part  of  his 
back  or  shoulders  struck  the  car,  and  his  tes- 
timony that,  when  the  grabiron  broke,  he 
swung  towards  the  center  of  the  track  and 
fell  between  the  cars,  a  position  where  un- 
doubtedly he  would  hare  been  run  oyer  by 
the  car  followlug,  and  which  testimony  last 
mentioned  was  contradicted  by  bis  further 
testimony  that  he  did  not  linow  whether  he 
fell  between  the  cars  or  outside.  In  Tex.  & 
Pac.  Ry^  V.  Shoemaker,  98  Tex.  456,  84  S.  W. 
1052,  the  court  said: 

"Tliis  fact  of  causal  connection  between  an 
alleged  negligent  act  or  omiBsion  and  an  injury 
■can  no  more  be  presumed  than  can  the  act  or 
omiasion  itself.  Missouri  Pac.  Ry.  t.  Porter,  78 
Tex.  307  [11  S.  W.  324];  Texas  &  N.  0.  By.  v. 
Crowder.  03  Tex.  506." 

Tested  by  the  common  experience  of  men, 
It  Is  Inconceivable  that  plaintiff  could  have 
received  a  blow  in  a  particular  spot  in  his 
back  so  severe  as  to  cause  paralysis  of  his 
lower  limbs  without  being  conscious  of  such 
blow  and  its  location  at  the  time,  and  with- 
out retaining  a  definite  recollection  thereof, 
and  without  suffering  some  special  p^ln  in 
that  particular  part  of  his  back,  with  no  in- 
dication of  such  injury  on  the  surface  of  his 
body,  especially  when  his  memory  is  so  clear 
with  respect  to  injuries  to,  and  pains  and 
soreness  in,  other  portions  of  his  body,  and 
he  does  not  testify  to  any  lapse  of  memory 
of  Injuries  sustained  as  a  result  of  his  fall. 
■  M.  &  E.  T.  Ry.  V.  Petty  (Sup.)  180  S.  W.  105, 
by  our  Supreme  Court ;  Snipes  v.  Bomar  Cot- 
ton Oil  Co.  (Sup.)  161  S.  W.  1,  also  by  our 
Supreme  Court.  Neither  did  any  expert  tes- 
tify that  such  an  injury  could  be  sustained 
without  the  knowledge  of  the  person  injured 
If  such  person  was  at  the  time  in  possession 
of  his  mental  faculties.  If  plaintiff  had  nor- 
mal use  of  his  limbs  and  other  members, 
and  normal  sensibilities  before  and  at  the 
time  of  the  accident,  and  if  be  testified  to 
the  whole  truth  as  he  was  s>vom  to  do,  and 
detailed  fully  his  injuries  and  sufferings, 
then  it  must  follow  logically  and  irresistibly 
that  he  did  not  sustain  the  alleged  injury 
now  under  discussion,  for,  if  be  had  been  so 
injured,  he  would  have  known  it  at  the  time, 
and  thereafter  would  have  suffered  some 
special  pain  or  soreness  at  the  particular  spot 
alleged  as  the  seat  of  the  paralysis.  A  find- 
ing or  conclusion  otherwise  would  be  unrea- 
sonable and  unwarranted  because  contrary 
to  well-known  physical  laws  familiar  to  all 
mankind. 

.  The  burden  was  upon  the  plaintiff  to  make 
out  his  case  prima  facie  at  least.  If  his  tes- 
timony be  considered  as  a  recital  of  all  he 
knew  of  the  accident  and  his  injuries  result- 
ing therefrom,  then  it  fails  to  show  a  causal 
connection  between  the  alleged  negligence  of 


the  defendant  and  the  paralysis  ot  which 
he  complains,  and  the  Jury  are  left  to  snpply 
the  omission  by  indulging  an  Inference  or 
presumption  in  his  favor.  With  knowledge 
of  the  facts  of  the  injuries  sustained,  and 
failing  to  testify  to  the  injury  in  that  por- 
tion of  his  back  fixed  by  his  physician  wit- 
nesses as  the  seat  of  the  paralysis,  no  in- 
ference or  presumption  can  be  Indulged  in 
his  favor  to  supply  such  omission  of  proof, 
even  if  such  an  Inference  was  not  opposed 
to  laiown  physical  laws.  In  Skov  v.  CofBn, 
137  S.  W.  at  page  452,  Justice  Fly  for  the 
Court  of  Civil  Appeals  of  the  Fourth  Dis- 
trict, in  disposing  of  one  of  the  vital  issues 
in  the  case,  said : 

"That  the  deed  of  trust  was  easily  accessible 
to  appellee  is  shown  in  the  deed  of  Dort  to  J.  B. 
Watkins,  wherein  it  is  recited  that  the  deed  of 
trust  is  recorded  in  a  certain  record  book  on  a 
certain  page.  It  is  not  pretended  that  proof  of 
the  deed  of  trust  could  not  have  been  ootained, 
and  a  court  will  not  go  into  the  domain  of  pre- 
sumptions, where  direct  proof  can  tie  obtained." 

And  in  that  case  a  writ  of  error  was  de- 
nied by  our  Supreme  Court.  If  plaintiff's 
testimony  be  construed  as  a  mere  omission 
to  testify  upon  the  question  now  under  dis- 
cussion, and  not  as  proof  that  the  alleged  in- 
jury causing  paralysis  did  not  result  from 
the  alleged  fall,  then  not  only  should  he  be 
denied  the  benefit  of  a  presumption  In  his 
favor  on  that  issue,  but  a  presumption  must 
be  Indulged  against  him ;  for  it  is  a  familiar 
rule  that  a  failure  to  produce  evidence  with- 
in the  control  of  a  party  raised  the  presump- 
tion that,  if  produced,  It  would  operate 
against  him,  and  every  Intendment  will  be 
in  favor  of  the  opposite  party.  Mitchell  v. 
Napier,  22  Tex.  120;  Bailey  v.  Hicks,  16 
Tex.  222;  G.,  H.  &  S.  A.  By.  ▼.  Toung,  45 
Tex.  Civ.  App.  430.  100  S.  W.  993. 

In  Mitchell  v.  Napier,  supra,  Wheeler,  C 
J.,  discussing  the  failure  of  one  of  the  par- 
ties to  the  suit  to  answer  certain  interroga- 
tories propounded  to  him  by  his  opponent, 
and  applying  the  common-law  rule  of  evi- 
dence just  stated,  and  without  any  reference 
to  article  3685,  3  Vernon's  Sayles'  Texas  Civil 
Statutes,  for  taking  as  confessed  any  inter- 
rogatory so  propounded  to  a  party,  whicli 
statute  apparently  was  enacted  after  the 
trial  of  that  case,  said: 

"Where  a  party  is  thus  afforded  the  oppor- 
tunity to  explain,  and  fails  or  refuses  to  do  so, 
the  rational  and  legal  presumption  is  that  a 
disclosura  of  the  truth  would  make  aicainat  bim; 
and  the  jury  are  warranted  in  drawing  the  con- 
clusion that  he  cannot,  consistently  with  the 
truth,  answer  otherwise  than  by  a  confession  of 
the  facts  which  the  qnestions  are  propounded  to 
prove  by  his  answers.  It  is  upon  this  principle 
that  the  refusal  to  answer  is  deemed  a  con  fu- 
sion of  the  truth  of  the  alleged  fact  which  the 
interrogatory  is  propounded  to  prove.  The  rule 
is  deduced  from  the  common  observation  and  ex- 
perience of  mankind  that  men  are  ever  ready  to 
state  all  that  is  favorable  to  themselves,  and 
that,  when  a  party  is  interrogated  as  to  the 
facta  of  a  transaction  in  which  he  has  acted 
honestly  and  fairly  towards  the  other  partj',  he 
will  not  hesitate  to  state  truly  what  the  teal 
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facts  of  the  transaction  are.  Hia  answers  will 
be  full,  free,  and  unreserved,  manifesting  her 
evasiveness  nor  the  suppressio  veri." 

PlalntUTs  testimony,  which  was  the  only 
teetlmony  relative  to  bow  the  alleged  acci> 
dent  happened  and  the  injuries  he  received 
at  the  time,  considered  as  a  whole,  Is  of  It- 
self IntrlnslCBlly,  and  in  material  respects, 
too  contradictory,  Indefinite,  and  uncertain 
to  furnish  any  reasonable  basis  for  the  dam- 
ages allowed  by  the  Jury  for  the  alleged  in- 
Jury  to  his  back  and  spinal  column.  And 
the  unsatisfactory  character  of  such  proof 
is  emphasized  to  a  material  extent  by  plaiu- 
tlfTs  confes^ons  quoted  above  that,  in  order 
to  secure  the  very  position  held  by  him  at 
the  time  of  the  alleged  accident,  and  to  earn 
by  hard  labor  the  salary  incident  thereto,  he 
willfully  and  fraudulently  falsified  bis  an- 
swers to  questions  propounded  in  big  written 
application,  especially  when  considered  in 
connection  with  the  further  fact  that  thia 
suit  wherein  damages  were  sought  In  even  a 
much  greater  sum  than  was  allowed,  furnish- 
ed a  far  more  potent  motive  for  falsifying 
his  testimony  on  the  witness  stand.  And  the 
fact  that  be  further  said  he  would  not  lie 
under  oath  adds  little,  if  any,  weight  to  bis 
testimony,  eatpecially  as  be  also  said  that  his 
testimony  would  have  been  the  same  If  no 
oath  bad  been  administered. 

For  the  reasons  Indicated,  ttae  writer  is  of 
the  opinion  that  the  asslgnmoit  to  the  ac^ 
mission  of  the  testimony  of  Dr.  Givins  in 
answer  to  a  hypothetical  question,  and  noted 
already,  that  the  alleged  paralysis  probably 
resulted  from  plaintiff's  striking  the  ties  or 
some  other  hard  substance  when  be  fell,  and 
the  further  assignment  that  the  evidence 
was  insufficient  to  sustain  a  finding  that  the 
alleged  negligence  was  the  proximate  cause 
of  such  alleged  paralysis,  should  be  sustain* 
ed,  and  that  the  Judgment  Btaonld  be  revers- 
ed; the  writer  concnrring  In  overruling  all 
other  assignments  of  error. 

On  Motion  for  Behearlng. 

[14]  The  hjTpothetlcal  question  propounded 
to  Dr.  Givens,  defendant's  objection  thereto, 
and  the  answer  of  the  witness  the  admission 
of  which  was  made  the  basis  of  appellant's 
fourteenth  assignment  of  error,  which  was 
overruled  by  the  majority,  as  shown  in  their 
orii^nal  opinion,  were  as  follows : 

"Q.  Whether  if  the  plaintiff,  Sherer,  had  fal- 
len from  the  top  of  a  box  car  11  feet  and  9 
inches  from  the  grabiron  on  which  he  stood  to 
the  ground,  and  had  fallen  on  his  hnok  on  the 
hard  ground  or  the  ties,  or  on  other  hard  sub- 
stance, with  safficient  force  to  render  him  un- 
ooniicioas  and  cause  him  to  spit  blood,  it  could 
or  probably  would  result  in  paralysis." 

Answer  of  the  witness: 

"Certainly  that  would  be  fall  enough  to  par- 
tine  a  man." 

The  obJecti<»i  urged  by  defendant  to  the 
qnestion  and  answer  is  that  It  was  hypotheti- 
cal and  without  a  sufficient  predicate  therefor, 
in  that  neither  plaintiff  nor  any  one  else  had 
testified  that  he  fell  upon  his  back,  and,  fur- 


ther, because  the  wonds  "probably  would" 
embraced  In  the  question  called  for  an  opin- 
ion and  cmiclnsion  of  the  witness  which 
would  be  too  speculative  and  remote. 

In  addition  to  tbe  reasons  given  in  their 
former  opinion  for  overruling  that  assign- 
ment, the  majority  sustain  tbe  contention 
now  urged  by  appellee  for  the  first  time  In 
his  reply  to  appellant's  motion  for  rehearing, 
viz.,  that  defendant's  right  to  object  to  tbe 
hypothetical  question  so  propounded  to  Dr. 
Givens,  and  his  answer  thereto,  was  waived 
by  its  failure  to  object  to  tbe  following  tes- 
timony Introduced  by  plaintiff: 

By  Dr.  Rice :  "If  the  plaintiff  had  fallen  from 
tbe  top  of  a  box  car  with  sufficient  force  to  ren- 
der him  unconscious  and  cause  him  to  spit 
Mood,  I  would  say  that  it  is  possible  that  such 
a  fall  as  that  would  or  could  probably  have  pro- 
duced paralysis ;  such  an  injury  to  the  cord  aa 
to  produce  paralysis." 

By  Dr.  Salmon :  "If  the  plaintiff  had  fallen 
from  the  top  or  from  near  the  top  of  a  freight 
car  while  he  was  engaged  in  switching  cars,  and 
bad  fallen  upon  a  hard  substance  or  ground  with 
sufficient  force  to  render  him  unconBcious  and 
cause  him  to  spit  blood,  in  my  opinion,  the  con- 
dition '  in  which  I  found  the  plaintiff  to  be  and 
suffering  at  my  examination  of  him  could  have 
been  produced  bv  such  a  fall.  And,  if  the  plain- 
tiff received  such  a  fall  on  September  2S,  1913, 
and  was  in  the  condition  in  which  I  found  him 
at  the  time  of  my  examination,  and  has  been  in 
practically  that  condition  since  September  23, 
1013,  then  it  is  my  opinion  that  his  injuries  are 
permanent." 

By  Dr.  Pearce:  "If  the  plaintiff  had  fallen 
from  the  top  or  near  the  top  of  a  freight  car, 
while  engaged  in  switching  cars,  to  the  hard 
ground,  or  upon  some  other  hard  substance,  with 
sufficient  force  to  render  him  unconscious  and 
cause  him  to  spit  blood,  it  is  my  opinion  that 
the  condition  in  which  I  found  the  plaintiff  suf- 
fering at  the  time  of  my  examination  of  him 
could  or  would  probably  have  resulted  from  such 
a  falL" 

By  Dr.  Conner:  "If  tbe  plaintiff  had  fallen 
from  the  top  or  from  near  the  top  of  a  freight 
car  while  he  was  engaged  in  switching  cars,  and 
had  fallen  upon  the  ground  or  other  hard  sub- 
stance with  safficient  force  to  render  him  on- 
conscious  and  cauf>e  him  to  spit  blood,  it  is  my 
opinion  that  the  condition  in  which  I  found  the 
patient  at  the  time  of  my  examination  and 
treatment  of  him  could  and  would  have  been 
produced  and  would  have  resulted  from  such  a 
tall.  It  is  my  opinion  that  the  condition  in 
which  J  found  the  patient  suffering  at  tbe  time 
of  my  examination  and  treatment  of  him  was 
due  to  direct  vicdenoe." 

In  his  reply  to  the  motion  for  rehearing 
appellee  has  called  attention  to  further  testi- 
mony introduced  not  dted  In  bis  original 
brief,  which  the  majority  desire  to  cite  as 
supporting  their  conclusion  In  overruling  ap- 
pellant's contention  of  tbe  insufficiency  of 
the  evidence  to  support  a  finding  that  as  a 
result  of  bis  fall  be  sustained  an  Injury  to 
his  back  which  caused  his  alleged  paralysis: 

Sherer  testified : 

"I  fell  against  the  next  car  and  fell  to  the 
ground  and  was  uncon!<oiou8.  I  fell  against 
that  car,  and  then  went  down  between  them 
and  hit  the  ground.  I  fell  backwards  down  be- 
tween the  cars.  I  knew  when  I  hit  the  ground 
or  something  hit  me.  I  suppose  I  hit  the 
ground.  I  nave  a  recollection  of  a  sensation 
like  something  hit  me  in  the  back  of  the  head 
with  a  dub.    When  I  say  I  was  in  a  lying  down 
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poaition,  I  don't  mean  I  was  lying  down  on  any- 
thing, but  just  in  the  air  when  my  hand  broke 
loose;  I  was  rearing  back.  After  I  fell  th« 
next  thing  I  remember  was  when  they  were  car- 
rriug  me  into  the  hospital.  I  have  never  been 
able  to  walk  since  that  time.  I  spit  blood  out 
at  the  hospital,  and  for  three  or  four  weeks, 
maybe  longer.  In  going  from  the  hospital  to  tb« 
train,  they  lifted  me  off  the  bed  and  carried  m» 
to  the  ambulance.  I  fdl  backwards,  and  my 
back  struck  the  edge  of  the  roof  of  the  other  car. 
After  I  hit  the  end  of  the  other  car,  I  don't 
know  exactly  whether  I  went  down  between  the 
cars  or  whether  I  went  over  on  the  other  side, 
to  the  south  side.  I  remember  hitting  the 
ground  or  something  hitting  me ;  1  don't  know 
what  it  was.  I  doo't  know  when  they  found  me. 
My  back  was  hurting  me  all  over  the  whole 
length  of  my  back.  There  was  a  particular 
point  that  seemed  sorer  than  any  where  else. 
When  this  handhold  should  come  loose  that 
would  throw  me  right  buck  against  the  cor.  I 
could  fall  back  on  my  back  on  the  ground. 
*  *  *  it  was  about  10  or  12  feet  from  the 
top  of  the  car  to  the  gronnd." 

Dr.  Pearce  testified : 

"Such  abnormal  injuries  or  conditions  as  I 
found  the  plaintiff  suffering  from  at  the  time  of 
my  examination  of  him,  in  my  opinion,  were 
caused  by  direct  violence." 

Dr.  Patchln  testified : 

"I  believe  that  the  condition  in  which  I  found 
the  plaintiff  at  the  time  of  my  examination  of 
him  was  caused  by  his  injury.  I  found  no  syph- 
ilis or  blood  disease,  of  any  kind,  nor  tubercu- 
lar trouble,  nor  did  I  find  any  tumors  or  ab- 
scesses or  anything  of  that  kind." 

Witness  Hatfield  testified  that  be  found 
plaintlflT  soon  after  the  accident  lying  Just 
outside  the  raUa  or  the  track  apparently  un- 
conscious. 

According  to  testimony  of  plaintUTs  broth- 
er, plaintiff  was  apparently  In  normal  condi- 
tion and  in  good  health  immediately  before 
the  accident,  but  since  the  accident  bad  never 
been  able  to  walk  "as  other  people  do"; 
that  while  at  the  hospital  he  spit  up  blood, 
and  the  nurses  turned  him  in  bed  from  one 
side  to  the  other. 

The  car  inspector  said  he  fonnd  one  end 
of  the  handhold  on  the  car  had  pulled  out, 
and  that  the  wood  In  which  it  had  been  fas- 
tened was  rotten. 

Plaintiff  testified  that  immediately  after 
his  injury  his  limbs  felt  heavy  and  numb, 
although  while  at  the  hospital  in  Ft  Worth 
he  never  complained  of  his  legs  being  para- 
lyzed. Dr.  Givens  testified  when  he  exam- 
ined plaintiff  two  or  three  days  after  bis  ar- 
rival at  the  hospital  In  Ft  Worth  he  com- 
plained of  lack  of  sensation  in  his  legs. 

Dr.  McLean,  witness  for  defendant  testi- 
fied: 

"It  is  a  rule  laid  down  by  the  authorities, 
such  as  Church  and  Peterson,  under  that  con- 
dition of  traumatic  lesions,  of  the  cord  sub- 
stance, that  it  is  noted  that  vertebral  fracture- 
dislocations  are  frequently  devoid  of  any  exter- 
nal signs  of  displacement." 

The  motion  for  rehearing  Is  overruled  by 
the  majority. 

DUNKIJN,  J.,  dissenting  as  on  original 
bearing. 


B.  AI/KEMSYEB  CO.  t.   McGABDEIZ^* 
(No.  7013.) 

(Court  of  Civil  Appeals  of  Texas.     Galvestnk 

Jan.  8,  1916.    Behearing  Denied 

Jan.  27,  1016.) 

1.  WlTHEBSKS  «=s>392— IKPEAOHHKNT. 

In  a  suit  for  compensation  agrMd  to  b« 
paid  plaintiff,  the  admission  in  evidence  of  the 
only  part  of  a  letter  written  by  defendant's 
bookkeeper  to  its  president  which  was  contradic- 
tory of  her  testimony  was  proper. 
„[Kd.  Note.— For  other  cases,  see  Witnesses, 
^nt   Dig.  Si  124fr-1251,  1267;   Dec:  Dig.  «= 

2.  Evidence  <S=»99— Competenct. 

The  exclusion  from  evidence  of  parts  of  t 
letter  from  defendant's  bookkeeper  to  its  presi- 
dent relating  to  matters  wholly  foreign  to  the 
issues,  and  not  contradictory  of  the  bookkeeper's 
testimony,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |{  123, 137-143;  Dec.  Dig.  <8=»99.] 

3.  Afpeai.  Ain>  Ebbob  «=»104S  —  Bzakina- 

TIOW. 

Where  the  only  portion  of  a  letter  from  de- 
fendant's bookkeeper  to  its  president  that  would 
tend  to  serve  the  purpose  of  contradicting  the 
bookkeeper's  testimony,  for  which  it  was  offered, 
was  admitted,  the  fact  that  the  court  permit- 
ted plaintUTs  counsel  to  interrogate  the  book- 
keeper as  to  the  letter  before  admission  of  the 
part  finally  admitted  was  not  ground  for  re- 
versal. 

[Ed.  Note, — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §f  4140-4145,  4161,  415*- 
4160;   Dec.  Dig.  <»s>i048.] 

4.  TBiAt,  <3=>133— Reuabks  of  Counski.. 

Where  the  improper  remarks  of  plaintiff's 
counsel,  when  defendant  objected  to  his  offer  of 
I>roof  of  the  contents  of  defendant's  books  by 
the  bookkeeper's  memoranda,  as  to  the  len^h 
of  time  it  would  take  to  secure  original  evidence, 
contended  by  defendant  to  suggest  that  the  de- 
fense was  prolonging  the  trial,  were  withdrawn, 
and  the  jury  instructed  not  to  be  influenced  by 
them,  there  was  no  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ;  316;   Dea  Dig.  «=»133.1 

6.  Afpeai.  and  Ebbob  «=»1091  —  Habhless 

Ebbob— Evidence. 

In  a  suit  for  compensation  by  a  store's  de- 
partment manager,  the  admission  in  evidence  of 
defendant's  bookkeeper's  memoranda  sbowin; 
the  net  profits  of  the  department,  if  erroneous, 
was  harmless,  where  defendant  later  admitted 
their  correctness. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  4181-4170;  Dec.  Dig.  «= 
1051.] 

6.  Masteb  and  Sebvant  «s980  —  Compe.'^sa- 
TioN— Evidence. 

In  a  suit  for  compensation  by  a  store's  de- 
partment manager,  plaintitrs  testimony  that 
ithile  he  was  engaged  with  defendant  it  wu 
worth  from  $125,000  to  $175,000  was  admissible, 
where  defendant  claimed  that  plaintiff  had. de- 
layed making  any  demand  for  an  accoanting, 
while  plaintiff  testified  that  he  did  not  make  de- 
mand sooner  because  be  thought  defendant  was 
good. 

[BM.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {|  107-127;  Dec.  Dig.  «=» 
80.] 

7.  Appeai.  and  Ebbob  «s»1063  —  Habmuss 
Bbbob— Evidence. 

In  a  suit  for  compensation  by  a  store's  de- 
partment manager,  plaintiff's  inadmissible  testi- 
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mony  that  wUle  he  waa  engaged  with  defendant 
it  was  worth  from  $125,000  to  $175,000  was  ren- 
dered harmless  by  its  withdrawal  and  the  court's 
instructing  the  jnry  not  to  consider  it 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  4178-4184 ;  Dec.  Dig.  «=» 
1053.3 

&  Apfkal  and  Ebbob  «=s>1050  —  HABin.ieaa 

£RR0B— BVIDENCE. 

In  a  BQit  for  compensation  by  a  store's  de- 
partment manager,  the  erroneous  admission  of 
proof  that  the  par  value  of  defendant's  stock 
was  $25  per  share,  and  tliat  plaintiff  paid  $300 
per  share  for  certain  shares  purchased  by  him, 
was  rendered  harmless,  when  the  same  proof  was 
Bubseqaently  adduced  by  the  defendant  and  the 
production  of  the  corporate  recotda. 

[Eid.  Kote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  1068,  1069,  4163-4157, 
4166;    Dec.  Dig.  <e=»1050.] 

9.  Appkal,  and  Ebbob  ®=»1060— Conduct  of 

COTTNSEI/— EjUiaNATION  OF  WlTNBSa. 

A  qu^tion  from  plaintiff's  attorney  to  a 
witness  which  was  not  of  a  character  to  reason- 
ably create  in  the  jury  any  prejudice  against 
defendant  or  to  cause  the  rendition  of  an  im- 
proper judgment,  was  not  ground  for  reversal. 

[Ed-  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4135;  Dec.  Dig.  <3=al060.] 

Appeal  from  District  Court,  Harris  Coun- 
ty;   J.  W.  Woods,  Special  Judge. 

Suit  by  J.  H.  McCardell  against  the  B.  Al- 
kemeyer  Company.  From  a  Indgment  tor 
plaintiff,  defoadant  appeals.    Affirmed. 

Dannenbanm  &  Tatib,  of  Houston,  for  ap- 
pellant Presley  K.  Bwlng  and  John  Love- 
joy,  both  of  Houstcm,  for  appellee. 

McMEANS,  J.  On  June  26,  1913,  James 
H.  McCardell  brought  this  suit  against  the  E. 
Alkemeyer  Company,  a  corporation,  under  a 
contract  between  them,  bearing  date  July  28, 
1908,  for  one-fourth  of  the  net  profits  of  the 
ready  to  wear  department  of  defendant's 
mercantile  business  for  its  fiscal  years  end- 
ing June  30, 1911,  and  June  30, 1912,  alleging 
the  amOTints  to  be  due  him  under  such  con- 
tract as  manager  of  such  department  for  the 
first  year  $2,364.68,  and  for  the  second  year 
$1,755.49,  aggregating  $4,120.17.  The  sub- 
stance of  the  contract  is  set  out  'In  the  plain- 
tHf'a  .petition,  and  a  copy  of  the  contract  was 
attached  to  the  petition  as  an  exhibit,  and 
therefrom  we  state  the  substance  of  only 
such  portions  thereof  as  we  conceive  to  be 
material  to  the  issues  involved  on  this  ap- 
peaL 

By  the  terms  of  the  contract  the  defend- 
ant agreed  to  establish  on  the  third  floor  and 
section  of  the  sixth  floor  in  the  building  oc- 
cupied by  it  a  special  department  of  its  mer- 
cantile business  for  the  sale  of  "ready  to 
wear  goods,  corsets,  underwear,  etc.,"  and  to 
employ  plaintiff  and  place  him  In  fnU  charge 
thereof  as  manager.  The  defendant  further 
agreed  to  furnish  and  supply  said  depart- 
ment the  stock  of  such  goods  then  In  its  store 
and  all  such  further  similar  stock  as  might 
from  time  to  time  be  required  in  said  busi- 
ness for  its  successful  operation  and  to  obtain 


the  best  possible  results,  not  exceeding  In  the 
aggregate  $25,000  at  any  one  time;  all  of 
said  goods  to  be  supplied  on  the  order  of 
plaintiff  as  manager  and  approved  by  the 
president  of  the  corporation  under  rules  and 
regulations  of  defendant  then  existing  and 
such  further  rules  and  regulations  as  might 
thereafter  be  adopted  by  the  directors  of  the 
corporation.  It  was  further  stipulated  that 
a  proper  and  suitable  set  of  books  should  be 
kept  in  said  d^>artment  by  its  said  manager, 
which  at  all  times  should  reflect  the  busi- 
ness done  by  the  department,  corresponding 
with  the  regidar  system  of  bookkeeping  of 
the  corporation  In  its  general  business.  It 
was  further  provided  that  said  department 
should  pay  its  proper  proportlMi  of  the  rents 
for  the  building  occupied  by  the  defendant, 
as  well  as  its  pro  rata  of  the  general  ex- 
penses of  the  whole  business,  to  pay  Its  own 
freight,  express,  and  drayage  charges,  furnish 
its  own  wrapping  paper,  pay  its  pro  rata  per 
package  of  the  delivery  department  and  its 
pro  rata  of  premliuns  for  fire  insurance,  and, 
in  the  event  of  loss  by  fire,  to  stand  its  pro 
rata  of  such  losses. 

The  plaintiff  upon  his  part  agreed  as  fol- 
lows: 

"The  party  of  the  saomd  part  [plaintifCl  here- 
by agrees  for  one  year  continuously  from  this 
date  [July  28,  1908]  to  devote  his  undivided 
time  and  attention,  his  faithful  services,  and 
earnest,  best  efforts  to  the  management,  suc- 
cessful operation,  and  upbuilding  of  said  depart- 
ment" 

It  was  further  stlpalated,  in  substance, 
that  during  the  year  of  the  contract  plaintiff 
should  be  paid  a  salary  of  $25  per  week,  and 
in  addition  thereto  should  receive  one-fourth 
of  the  net  profits  of  the  business  of  the  de- 
partment under  his  management. 

Plaintiff  alleged  that,  while  said  contract 
to  expressed  for  one  year,  the  fact  is  that 
after  the  year  had  expired  the  parties  there- 
to continued  to  do  business  thereunder  in 
the  same  way,  recognized  the  contract  as 
still  in  life,  and  that  each  party  so  conducted 
himself  with  respect  thereto  with  the  other 
party  as  reasonably  to  Jnstlfy  the  other  party 
in  believing,  and  acting  on  the  belief,  as  the 
plaintiff  did,  that  they  mutually  intended  It 
to  remain  in  force  upon  the  same  terms,  and 
to  continue  in  force  upon  such  terms  during 
the  entire  period  for  which  an  accounting  Is 
sought  The  plaintiff's  petition  fortber  al- 
leged: 

That  "plaintiff  and  defendant  from  the  date 
of  said  contract  between  them  to  the  close  of 
the  fiscal  year  of  defendant's  business,  to  wit, 
the  30th  day  of  June,  1912,  and  thereafter,  con- 
ducted the  department  covered  by  said  contract, 
according  to  the  terms  thereof,  plaintiff  fully 
and  faithfully  performing  his  part  of  such  con- 
tract, acting  as  manager  of  said  business,  and 
continuously  during  such  period  devoting  his  un- 
divided time  and  attention  and  his  faithful  serv- 
ices and  earnest,  beet  efforts  to  the  management 
successful  operation,  and  upbuilding  of  such  de- 
partment, except  only  that,  by  mutual  consent 
of  plaintiff  and  defendant,  his  services  to  it  were 
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enlarged,  he  being  made  manager  of  the  defend- 
ant's sales  department,  to  wit,  on  May  24,  1910, 
in  view  of  which  his  weekly  salary  was  increased 
to  $40  per  week  instead  of  $25  per  week,  as  orig- 
inally .  stipulated  under  aforesaid  contract  be- 
tween them. 

"That  defendant  recognized  the  aforesaid  con- 
tract between  it  and  plaintiS  as  still  in  force, 
to  wit,  on  December  23,  1910,  when  it  adjusted 
with  plaintiff  his  profits  of  one-fourth  under 
said  contract  for  the  two  fiscal  years  ending 
June  30,  1910,  on  the  basis  of  one-fourtn  of 
the  entire  net  profits  in  addition  to  total  weekly 
salary,  which  was  deducted  as  an  item  of  general 
expense  of  such  department,  which  one-fourth 
profits  so  accruing  to  plaintiff  were  then  and 
tbere  fixed  and  settled  at  $2,400  which  plaintiff 
then  invested  in  stock  of  the  defendant. 

Defendant's  answer,  after  denying  aver- 
ments inconsistent  with  Its  position,  alleged 
that  on  or  about  May  24,  1910,  plaintiff  and 
defendant  agreed  to  cancel  and  rescind  the 
alleged  contract,  and  to  substitute  for  It  a 
new  and  different  agreement,  and  that  It 
was  thereby  agreed  and  understood  between 
them  that  plaintiff  should  cease  to  act  as 
manager  of  said  ready  to  wear  department, 
and  should  act  as  sales  manager  of  all  the 
departments  of  the  store,  and  receive  there- 
for the  sum  of  $40  per  week,  and  that,  as 
such  sales  manager,  plaintiff  had  assumed 
new  and  different  duties  which  were  Incon- 
sistent with  his  former  duties  under  the  orig- 
inal contract,  and  that  on  December  23,  1910, 
he  was  made  manager,  and  on  or  about  De- 
cember 27,  1911,  general  manager,  and  that 
bis  duties  as  such  were  also  different  and  in- 
consistent with  his  former  duties  under  the 
original  agreement,  and  that  his  salary  was 
again  increased  on  December  27,  1911,  to  $45 
per  week;  tliat  it  was  an  essential  and  ma- 
terial part  of  plaintilTs  original  emidoyment 
that  he  should  devote  his  undivided  time 
and  attention,  his  faithful  services,  and 
earnest,  best  efforts  to  the  management,  suc- 
cessful operation,  and  upbuilding  of  said 
ready  to  wear  department,  and  should  have 
a  fourth  interest  In  the  net  profits  accruing 
from  the  business  done  In  his  department  un- 
der his  management;  that  after  plaintiff 
l)ecame  sales  manager  be  could  not  perform 
effectually  and  did  not  perform  the  duties 
of  manager  of  said  ready  to  wear  department 
as  contemplated  by  the  parties  under  the 
original  contract;  and  that  defendant  em- 
ployed others  to  manage  such  ready  to  wear 
department  with  the  knowledge  and  consent 
and  under  the  supervision  of  plaintiff  as 
sales  manager  and  general  manager. 

The  plaintiff  by  supplemental  petition  re- 
Iterated  the  averments  of  his  original  peti- 
tion, admitted  that  the  provisions  of  the  con- 
tract requiring  plaintiff  to  devote  his  un- 
divided time  and  attention,  etc,  to  the 
department  was  a  material  and  essential  part 
of  his  employment,  and  was  so  regarded  by 
plaintiff  and  defendant,  and  denied  the  al- 
legations of  the  answer,  except  as  admitted, 
and  specially  denied  that  be  and  defendant 
agreed  at  any  time  to  cancel  and  rescind 
tlte  alleged  contract,  or  to  substitute  it  by 


any  new  or  different  agreement,  or  that,  as 
sales  manager,  manager,  or  general  manager, 
he  assumed  duties  inconsistent  with  liis  for- 
mer duties  under  the  alleged  original  agree- 
ment, or  that  he  could  not  thereafter  per- 
form effectually,  or  that  he  failed  to  per- 
form the  duties  of  manager  of  the  ready  to 
wear  department,  as  contemplated  bj*  the 
parties  under  the  original  contract  ot  employ- 
ment, or  that  the  defendant  thereafter  em- 
ployed others  to  manage  such  department: 
and,  in  addition,  he  alleged  that  under  luu- 
tual  agreement  the  increased  salaries  were 
for  the  discharge  by  falm  of  new  duties  in- 
volving additional  services,  which  were  to 
be  performed  by  him  concurrently  with  the 
services  he  was  to  perform  under  the  orig- 
inal agreement,  as  far  as  might  be,  and  that 
otherwise,  and  only  as  thus  modified,  the 
original  agreement  should  remain  in  full 
force  and  virtue,  as  It  in  fact  did,  bo  tliat,  as 
far  as  performance  of  the  services  might  be 
inconsistent  or  conflict,  it  at  all,  with  those 
to  be  performed  under  the  original  agree- 
ment, the  latter  should  be,  as  they  ha  fact 
were,  waived  as  a  part  of  the  consideratl<m 
of  the  agreement  as  modified. 

The  defendant  by  supplemental  answer 
reiterated  the  averments  of  its  original  an- 
swer, and  denied  the  new  averments  In.  the 
plalntUTs  supplemental  petition. 

The  case  was  tried  before  a  Jury,  and  upon 
request  duly  made  was  submitted  to  them 
for  a  special  verdict,  by  which  they  found: 

(1)  That  the  course  of  dealings  accepted 
and  acted  upon  by  the  parties  to  the  contract 
of  July  28,  1908,  In  their  business  relatitms 
together.  In  connection  with  the  attending 
circumstances,  was  such  as  reasonably  to 
justify  plaintiff,  as  a  man  of  ordinary  pru- 
dence, in  believing,  and  acting  on  the  belief, 
that  said  contract  was  mutually  intended  to 
remain  and  continue  in  force  for  the  years 
beginning  July  1,  1910,  and  extending  to 
July  1,  1912. 

(2)  That  plaintiff  was  induced  by  such 
course  of  dealings  and  attendant  circum- 
stances to  believe  and  act  on  the  belief  that 
said  contract  of  July  28,  1908,  was  mutually 
intended  to  remain  and  was  continued  In 
force  for  the  years  beginning  July  1,  1910, 
and  extending  to  July  1, 1012. 

(3)  That  the  plaintiff,  after  he  became 
sales  manager,  and  while  he  was  acting  as 
sales  manager  and  general  manager,  and  dur- 
ing the  years  beginning  July  1,  1910,  and  ex- 
tending to  July  1,  1912,  acted  as  manager  of 
the  ready  to  wear  department  in  question  un- 
der the  said  contract  of  July  28,  1908,  and 
effectually  and  substantially  performed  the 
duties  of  such  manager  under  such  contract. 

(3a)  That  the  plaintiff,  after  bis  appoint- 
ment as  sales  manager,  and  until  June  30, 
1912,  devoted  his  undivided  time  and  atten- 
tion to  the  management,  successful  operation, 
and  upbuilding  of  the  special  department  of 
defendant's  business  known  as  the  ladies' 
ready  to  wear  department  ta  the'  third  floor. 
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eixcept  as  devoted  to  bis  new  duties  as  sales 
runnager  and  general  manager. 

(ab)  That  the  plaintiff  and  defendant  by 
their  course  of  dealing  accepted  and  acted 
on  between  them,  taken  In  connection  with 
tlie  attending  circumstances,  mutually  agreed 
tlLat  the  contract  sued  upon  by  plaintiff  In 
tills  cause  of  July  28,  1908,  should  remain 
and  continue  in  force  upon  sobstanttaUy  the 
same  terms  after  the  appointment  of  plaintiff 
as  sales  manager  of  defendant's  business  and 
until  June  30,  1912. 

(4)  That  plalntUTs  new  duties,  as  sales  or 
general  manager,  so  far  as  they  divided  time 
'«'lth  his  duties  as  manager  of  said  ready  to 
•wear  department,  were  performed  with  the 
mutual  consent  of  the  parties,  and  without 
any  agreement  between  them  that  such 
should  supersede  the  said  contract  of  July 
28,  1908. 

(6)  That  the  defendant,  before  the  com- 
mencement of  this  suit,  refused  a  request 
from  plaintiff,  and  has  since  failed  to  pay  or 
account  to  blm  for  any  of  the  amounts  cledm- 
ed  by  him  against  the  defendant  herein. 

(6)  That  after  charging  the  ready  to  wear 
department  In  question  with  all  the  expenses 
specified  to  be  borne  by  it  nnder  the  contract 
In  evidence  of  July  28,  1908,  and  after  de- 
ducting  all  said  exposes  and  due  pro  rata 
of  the  general  expenses,  losses,  etc.,  as  men- 
tioned in  such  contract,  a  fourth  of  the 
amount  of  net  profits  from  such  ready  to 
wear  department  (a)  for  the  fiscal  year  of  the 
business  beginning  on  July  1,  1910,  and  ex- 
tending to  July  1,  1911,  was  the  sum  of  $2,- 
016.53,  and  (b)  for  the  fiscal  year  of  the  busi- 
ness beginning  July  1, 1911,  and  extending  to 
July  1,  1912,  was  the  sum  of  $1,405.49. 

(7)  That  plaintiff  and  defendant  did  not 
agree  that  the  contract  sued  upon  herein  of 
July  28,  1908,  be  canceled  after  the  close  of 
the  fiscal  year  of  defendant's  business,  end- 
ing July  30,  1910. 

(7a)  That  plaintiff  and  defendant,  on  or 
about  May  24, 1910,  did  not  agree  that  plain- 
tlfT  should  cease  to  act  as  manager  of  the 
ready  to  wear  department  of  the  third  floor 
In  question. 

(8)  That  plaintiff's  duties  as  sales  manager 
and  general  manager  of  defendant's  business 
were  not  inconsistent  with  the  substantial 
performance  by  blm  of  the  duties  of  man- 
ager of  the  special  ready  to  wear  department 
in  question. 

(9)  That  the  course  of  dealing  acted  upon 
by  tbe  parties  to  tbe  contract  of  July  28, 
lOOS,  in  their  business  relations  together,  in 
eonnectI<m  with  the  attending  circumstances, 
were  not  such  as  reasonably  to  Justify  E. 
Alkemeyer,  acting  for  the  defendant,  as  a 
man  of  ordinary  prudence,  in  believing,  and 
acting  on  tbe  bdlef,  that  said  contract  was 
terminated  on  July  1,  1910. 

These  findings  are  not  complained  of  by 
appellant  by  any  assignments  of  error  in 
Us  brief. 


Appellant's  first  assignment  of  error,  which 
is  submitted  as  a  proposition,  is  as  follows: 

"The  court  prred.  to  the  prejudice  of  defend- 
ant, in  submitting  this  cause  to  the  jury  and  In 
entering  judgment  heroin  on  the  verdict  of  the 
jury,  for  the  reason  that  plaintiff,  as  witness  for 
himself,  testified  that  nothing  had  been  said  by 
either  party  to  the  contract  sued  upon  herein  at 
the  time  plaintiff  was  appointed  sales  manager 
of  defendant's  business,  nor  thereafter,  and  that 
nothing  was  said  by  either  party  as  to  whether 
or  not  plaintiff  was  to  continue  as  manager  of 
the  ready  to  wear  department  of  defendant's 
business  after  his  appointment  as  sales  mana- 
ger ;  that  the  contract  sued  upon  herein  provides 
that  plaintiff  agrees  'to  devote  his  undivided  time 
and  attention,  his  faithful  services  and  earnest, 
best  efforts  to  the  management,  successful  opei^ 
ation,  and  upbuilding  of  said  department,'  and 
agrees  further  that  the  intention  of  the  parties 
as  to  compensation,  etc.,  of  and  for  plaintiff  is 
that  he  shall  receive  one-fourth  interest  in  the 
net  profits  arising  and  accruing  from  the  busi- 
ness done  in  his  department  and  under  his  man- 
agement. Defendant,  in  his  first  amended  origi- 
nal answer,  pleaded  that  said  provisions  of  said 
contract  were  material  and  essential  parts  of 
plaintiff's  original  employment,  and  that  they 
were  so  regarded  by  plaintiff  and  defendant.  In 
subdivision  2,  paragraph  numbered  6,  of  plain- 
tiff's first  supplemental  petition  plaintiff  admit- 
ted tUat  such  provisions  of  said  contract  were 
a  material  and  essential  part  of  plaintiff's  orig- 
inal employment,  and  were  so  regarded  by  plain- 
tiff and  defendant;  that  the  great  preponder- 
ance of  the  testimony  adduced  in  this  cause 
shows  that  after  tiie  appointment  of  plaintiff  as 
sales  manager  be  could  not  substantially  perform 
the  duties  of  manager  of  tlie  ready  to  wear  de- 
partment of  defendant's  business  in  accordance 
with  the  provisions  and  requirements  of  said 
contract." 

Upon  tbe  issues  as  made  by  tbe  pleadings 
and  submitted  by  the  court  to  the  jury  for 
special  findings  the  evidence  ^ras  conflicting, 
and  the  conflict  was  settled  In  plaintiff's  fa- 
vor by  the  verdict  of  the  Jury.  To  set  out 
the  evidence,  which,  in  tbe  opinion  of  this 
court,  warranted  tbe  Jury  in  making  their 
answers,  would  extend  this  opinion  to  an  un- 
reasonable length,  and  we  therefore  content 
onrstives  with  tbe  statement  that  we  find  as 
a  fact  from  tbe  evidence  in  the  record  that 
every  material  fact  found  by  tbe  Jury  was 
warranted  by  the  evidence.  Nowlln  v.  Hall, 
97  Tex.  441,  79  S.  W.  806.  It  fbUows,  there- 
fore, that  it  is  our  opinion  tbat  the  court  did 
not  err  in  submitting  tbe  case  to  the  Jury 
and  ottering  Judgment  for  plaintiff  upon 
their  answers,  as  complained  in  the  first 
assignment  of  error,  and  the  assignment  and 
the  several  propositions  thereunder  are  over- 
ruled. 

[1-3]  Tbe  second,  third,  fourth,  fifth,  stxtb, 
seventh,  eighth,  ninth,  and  tenth  assignments 
of  error  complain  in  various  forms  of  tbe 
action  of  tbe  court  in  sustaining  the  objec- 
tion of  plaintiff  to  the  introduction  in  evi- 
dence by  the  defendant  of  the  following  let- 
ter written  by  plaintiff's  witness  Lizzie  Sauer 
to  B.  Alkemeyer,  president  of  defendant  cor- 
poration, viz.: 

"I  did  not  intend  writing  you  this,  but  to 
tell  you  when  you  came  down,  but  Mrs.  McOar- 
dcll  made  a  remark  tbat  Mr.  Harry  was  so  very 
friendly  to  her  lately,  trying  to  engage  her  into 
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coDTenation,  and  seemed  to  want  to  be  very  con- 
fidential. She  said  that  she  certainly  wonldn't 
put  her  confidence  in  him,  only  in  yon.  I 
thonght  possibly  he  was  trying  to  poison  her 
mind.  Saturday  night  Mr.  Harry  asked  me  to 
give  him  his  contract  that  he  had  with  the  firm 
when  he  had  charge  of  the  third  floor;  after  I 
gave  it  he  kept  it.  I  can't  imagine  for  what 
purpose.  I  am  inclosing  the  copy ;  thought  you 
might  want  to  keep  it 

"Mr.  Alkemeyer,  this  that  I  have  written  yon 
may  not  amount  to  anything,  as  Mr.  Harry  is 
working  hard  to  get  tiling  in  shape  for  busi- 
ness, but  I  thought  I  bad  better  tell  you,  as  he 
might  possibly  be  in  with  Mrs.  Carson.  When 
I  told  him  that  Mrs.  Carson  would  not  do  as 
she  had  promised,  that  is,  sell  her  stock,  he  said 
that  he  did  not  blame  her,  as  he  would  do  the 
same. 

"This  may  all  be  gossip  and  not  amount  to 
anything,  but  I  would  rather  tell  you  in  case 
anything  should  hapiten  I  feel  I  have  done  my 
duty  to  you. 

"Respectfully,  [Signed]    Lizrie." 

The  court  sustained  plalntlfTs  objection  to 
the  admission  in  evidence  of  tbe  letter  aa  a 
whole,  but  did  admit  in  evidenoe  tliat  por- 
tion tbereof  which  reads  as  follows: 

"Saturday    night    Mr.    Harrir    [meaning    the 

glaintiff]  asked  me  to  give  him  his  contracit  that 
e  had  with  the  firm  when  he  had  charge  of  the 
third  floor ;  after  I  gave  it  he  kept  it.  I  can't 
imagine  for  what  purpose.  I  am  inclosing  the 
copy ;   thought  you  might  want  to  see  it." 

This  witness  had  testified  that  this  letter, 
which  bore  no  date,  was  written  by  her  in 
the  spring  of  1912,  and  that  plaintiff  had 
charge  of  the  third  floor  ready  to  wear  de- 
partment as  manager  at  such  time,  and  that 
she  knew  ttuit  the  contract  hereinbefore  re- 
ferred to  was  in  force  at  that  time.  Tlie  let- 
ter was  oflCerei^  to  contradict  the  witness  on 
these  points. 

After  a  careful  consideration  of  the  as- 
signments in  connection  with  the  entire  evi- 
dence in  the  record,  we  have  reached,  the 
conclusion  that  none  of  them  can  be  sustain- 
ed. The  court  admitted  the  only  portion  of 
tlie  letter  that  was  contradictory  of  the  tes- 
timony given  by  Miss  Sauer  at  the  trial,  and 
the  other  portions,  so  far  as  we  are  able  to 
discern,  relate  to  matters  wholly  foreign  to 
any  issues  in  the  case,  and  are  in  no  wise 
contradictory  of  her  testimony.  The  fact 
that  the  court  permitted  the  plaintiff's  coun- 
sel to  interrogate  the  witness  in  regard  to 
the  letter  before  the  portion  set  out  was  ad- 
mitted cannot  afford  ground  for  reversal  in 
view  of  the  fact  that  the  only  portion  of  it 
that  would  tend  to  serve  the  purpose  for 
which  it  was  offered  was  admitted. 

[4]  Plaintiff  sought  to  introduce,  and  later 
was  i;>ermltted  by  the  court  to  introduce,  in 
evidence  memoranda  prepared  by  the  witness 
Miss  Sauer  showing  from  the  boolis  of  the 
defendant  the  one-fourth  interest  of  the  plain- 
tiff in  the  net  profits  of  the  ready  to  wear 
department  for  the  two  years  for  which  an 
accounting  was  sought  The  proffer  of  the 
memoranda  was  met  by  the  objection  from 
defendant  that  it  was  secondary  evidence, 
and  tliat  the  books  of  defendant  were  the 
best  evidence  of  the  fact  sought  to  l>e  proved, 


and  invoked  the  best  evldeiKe  ra1&  Counsel 
for  plaintiff  in  answer  stated  that  it  woold 
require  a  week  or  ten  days'  time  to  obtain 
the  evidence  by  an  audit  of  the  books,  and 
appealed  to  counsel  for  defendant  to  not  In- 
terpose the  objection,  but  to  allow  the  mem- 
oranda to  be  admitted  as  evidence  of  the  fact 
sought  to  be  proved,  subject  to  correction 
and  without  prejudice  if  an  examination  of 
the  books  proved  that  the  memoranda  were 
incorrect,  and  again  appealed  to  the  counsel 
for  defendant  to  not  unduly  delay  the  nnat- 
ter  before  the  court,  recognizing  that  the  ob- 
jection offered  was  technically  good.  He  stat- 
ed in  this  connection: 

"I  know  it  [the  objection!  is  good,  and  he 
knows  it  is  good,  and  b«  knows  that  I  am  not 
goin^  to  fall  into  any  trap;  not  that  he  is  in- 
tending one,  but  I  am  not  going  to  fall  into  any 
trap  of  attempting  to  get  in.  nor  would  the  court, 
if  I  wanted  to  do  it,  of  making  the  error  of  rul- 
ing secondary  evidence  instead  of  the  best  evi- 
dence. But  why  can't  we,  as  Gre^Ieaf  says 
they  do —  It  is  a  rare  thing,  he  says,  when  they 
do  not  agree  to  let  the  bookkeeper  make  it  on  the 
outside,  and  give  the  jury  the  result  Now.  of 
course,  that  is  all  I  am  asking." 

This  language,  upon  being  excepted  to  by 
defendant,  was  withdrawn  by  plaintiff's  coan- 
sel,  who  requested  the  court  to  instruct  the 
Jury  that  they  be  not  influenced  thereby, 
and  the  Jury  were  so  instructed. 

The  witness  Miss  Sauer  had  testified  that 
It  would  take  a  week  or  ten  days  or  prob- 
ably two  weeks  to  go  into  details  In  showing 
from  defendant's  books,  which  tiad  l>een 
brought  into  court  in  response  to  a  subpcena 
duces  tecum,  the  net  profits  of  the  ready 
to  wear  department  during  the  time  for 
which  an  accounting  was  sought,  to  which 
testimony  the  defendant  objected  and  ex- 
cepted. The  remarks  of  counsel  and  the  ad- 
mission of  the  testimony  of  the  witness  Miss 
Sauer  above  referred  to  are  made  the  basis 
of  the  appellant's  eleventh,  twelfth,  and 
thirteenth  assignments  of  error;  the  conten- 
tion being  that  the  length  of  time  it  would 
require,  by  original  evidence,  to  prove  the 
profits  sought  to  be  recovered  by  plaintiff, 
was  immaterial  and  irrelevant,  and  that  the 
argument  of  counsel,  above  referred  to,  and 
the  Interrogation  of  Miss  Sauer,  above  re- 
ferred to,  had  the  effect  of  suggesting  to  the 
jury  that  counsel  for  defendant  were  ob- 
stinate and  dilatory,  and  were  unduly  pro- 
longing the  trial,  all  of  which  was  calculated 
to  prejudice  and  probably  did  prejudice  the 
Jury  against  appellant.  We  think  the  con- 
tention is  without  merit.  The  remarks  com- 
plained of  were  withdrawn,  and  the  Jury 
instructed  by  the  court  not  to  be  influenced 
by  them,  and  we  must  assume  that  the  Jury 
were  governed  by  the  court's  instruction. 
The  length  of  time  necessary  to  go  through 
the  books  and  make  a  statement  tlierefrom 
of  the  profits  of  the  department  in  question 
for  the  period  under  inquiry  was  probably 
immaterial  and  irrelevant,  but  we  cannot  see 
how  the  defendant  could  have  been  preju- 
diced by  the  admission  of  such  proof. 
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[SI  The  witness  Miss  Sauer  testified  that 
she  had  made  from  defendant's  books  mem- 
oranda showing  what  the  net  proflts  of  the 
ready  to  wear  department  for  the  two  years 
for  which  an  accounting  was  sought,  and 
that  the  same  were  correct,  and  thereupon 
the  same  were  Introduced  In  evidence  over 
the  defendant's  objection.  If  the  admission 
of  this  evidence  was  error,  such  error  was 
afterwards  rendered  harmless  by  an  admla- 
slon  of  defendant  that  the  memoranda  were 
correct,  and  the  amounts  found  by  the  Jury 
■were  the  result  of  such  admission  and  the 
undisputed  evidence,  and  no  question  Is  made 
atmut  the  correctness  of  the  amounts  thus 
found,  if  plaintiff  was  ehHtled  to  recover. 
Tlie  fourteenth  and  fifteenth  assignments 
which  raise  the  point  are  overruled. 

[1,7]  The  sixteenth  assignment  complains 
of  the  action  of  the  court  in  permitting  plain- 
tUX  to  teBtify  over  defendant's  objection 
that  during  the  lime  he  waa  engaged  with 
the  defendant  It  was  worth  from  $126,000 
to  $175,000.  In  approivlng  the  bill  of  ex- 
cepdonat  taken  to  the  action  of  the  court  in 
admitting  this  testimony  the  court  append- 
ed the  following  quallficatlou: 

"The  defendant  claimed  at  the  trial,  as  a  dr- 
cumstuDce  adverse  to  plaintiff,  and  gave  evi- 
dence, that  plaintiff  had  delayed  maMng  any 
demand  for  the  accounting  sought  until  the 
two  years  in  qneation  had  passed ;  and  the  court 
was  of  the  opinion  that  the  testimony  was 
relevant  as  bearing  upon  such  delay  on  plain- 
tiff's part,  he  testifying  that  he  did  not  make 
such  demand  sooner  for  the  reason  that  he 
thonght  the  defendant  was  good,  and  that  he  had 
similarly  for  the  first  two  years  under  the  con- 
tract, as  to  which  he  was  afterwards  settled 
with,  made  no  demand.  The  testimony,  how- 
erer,  being  afterwards  withdrawn,  and  tiie  jury 
bistrncted  by  the  court  not  to  coBurider  it,  the 
court  is  satisfied  that  no  prejudice  resulted  to 
defendant  therefrom." 

We  believe  that  the  testimony  In  the  cir- 
cumstances was  admissible,  but,  if  not,  the 
fact  that  it  was  afterwards  wittidrawn  and 
the  Jury  instructed  not  to  consider  it  ren- 
ders its  admission  harmlees.  The  assignment 
is  overruled. 

[>}  The  admission  of  proof  adduced  by 
plaintUC  that  the  par  value  of  the  stock  of 
the  defendant  was  $26  per  jshare,  and  that 
plaintiff  paid  $300  per  share  for  certain 
shares  purchased  by  him,  U  error,  became 
harmless  to  defendant  In  view  of  the  fact 
that  the  same  proof  was  subsequently  during 
the  trial  adduced  by  the  defendant  through 
its  president,  E.  Alkemeyer,  and  by  the  pro- 
duction of  its  contorate  records.  The  sev- 
enteenth assignment  raising  the  point  Is 
overruled. 

(I]  The  eighte»ith  assignment  is  predicat- 
ed upon  a  question  propounded  by  plaintiff's 
attorney  to  the  witness  Otto  Tanb,  to  which 
an  objection  was  sustained.  It  does  not  ap- 
pear to  us  that  the  question  propounded 
was  of  a  character  to  reasonably  create  in 
the  minds  of  the  Jury  any  prejudice  against 


the  defendant,  or  to  have  been  calculated 
to  cause  the  rendition  of  an  improper  Judg- 
ment. 

We  shall  not  discuss  in  detail  the  other 
assignments  of  error  presented  for  a  rever- 
sal. It  must  suffice  to  say  that  we  have  care- 
fully examined  all  of  them,  and  find  no  re- 
versible error  in  any  of  Chem,  and  they  are 
severally  overruled. 

The  Judgment  of  the  court  below  is  af- 
firmed. 

Affirmed. 


SOUTHWESTERN  TELEGRAPH  &  TELE- 
PHONE CO.  V.  LONG.    (No.  6626.) 

(Court  of  CivO  Appeals  of  Texas.    Austin. 
Nov.  24,  1915.    On  Motion  for  Re- 
hearing, Jan.  26.  1916.) 

1.  COBPOBATIORB    «3942S— TOBTB— SLAITDEB. 

A  corporation  is  liable  for  a  slender  uttered 
by  its  employe  within  the  scope  of  his  employ- 
ment, as  well  as  for  other  torts  involving  malice. 
[Bd.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  §{  1692-1695,  1903, 1906;  Dec.  Dig. 
«=»42S.] 

2.  CouBTS  <s=»89  —  Rui-Es  ot  Dxcisioif  —  Ar  ■ 
TEOBniES— Tkxt-Books. 

Text-books  are  at  best  only  secondary  au- 
thority, and  their  value  depends  on  the  care  with 
which  their  authors  examined  the  cases  dted 
and  their  ability  to  draw  correct  conclusions 
therefrom. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  II  811,  812;    Dec.  Dig.  *=>89.] 

3.  CoBFoBATioNS  «=»428  —  ToxTs  —  Acts  or 

ElCPLOY^— SOOra   of  AinCHOBITZ. 

A  slander  uttered  by  the  manager  «f  a  cor- 
poration in  giving  an  employ^  the  reason  for  her 
discharge  is  within  the  scope  of  the  manager's 
employment,  though  he  was  not  authorized  to 
slander  her. 

[Ed.  Note.— For  other  eases,  see  Corporations, 
Cent.  Dig.  i§  1692-1695,  1903,  1906;  Dec.  Dig. 
«=»423.] 

4.  LiBKL  A1»D  Slakdeb  «=5»33— Aowows— Bv- 

IDENOK. 

In  an  action  for  slander,  proof  of  special 

damages  is  not  necessary  where  the  words  con- 
stitute slander  per  se. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {{  112,  277;  Dec.  Dig.  «3> 
33.1 

6.  LiBKL  AND  Slandxb  «=>7— Wobds  AonoN- 

ABLE— SlANDEB  PSB  8x. 

Statement  by  the  manager  of  a  telephone 
company  to  an  employ^  that  the  company  <&i 
not  allow  girls  to  work  for  it  who  were  not  la- 
dies ;  that  she  and  her  roommate  had  bad  men 
in  their  room  at  night— were  slanders  per  se. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  H  17-78;  Dec.  Dig.  <8=>7.] 

6.  Telxqbafhs    and    Telephones    ®=348  — 
Slandeb  bt  Manaqeb— Slandeb. 

A  telephone  company  is  liable  for  a  slander, 
uttered  by  its  manager  in  discharging  an  em- 
ploys, as  a  violation  of  its  duty  to  protect  young 
ladies  employed  by  it  from  insult  and  slander  by 
its  manager  in  the  conduct  of  its  business. 

[Bd.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  f  30;  Dec.  Dig.  «=» 
48.] 
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7.  LiBEI.  AKTD    SlAHOKB  «=380  —  ACTIONS  — 

Pleading. 

In  an  action  against  a  telephone  company 
for  Blander  by  its  manager  in  discharging  an  em- 
plo;6,  where  the  employ^  does  not  sue  for  dam- 
ages for  her  discharge,  a  special  exception  to  al- 
legations in  the  petition  that  she  satisfactorily 
performed  all  of  the  duties  required  of  her  should 
he  sustained. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §{  1M-I8ft;  Dec.  Dig.  «=» 
80.] 

8.  Libel  and  Slandeb  €=»107— Right  of  Ac- 
tion—Damages. 

In  an  action  for  slander,  whether  plaintiff 
was  rich  or  poor  was  not  material  to  either  her 
right  of  action  or  measure  of  damages. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §|  299-303,  805,  3S1 ;  Dec. 
Dig.  <S=3l07.] 

9.  Libel  and  StANDEB  $=»80  —  AonoHS  — 
Pleading. 

In  an  action  against  a  telephone  company 
for  slander  by  its  manager  in  discharging  plain- 
tiff, an  employ^  where  no  damages  are  claimed 
for  being  compelled  to  leave  the  office  of  the 
company,  an  exception  to  allegations  that  the 
plaintiff  left  the  telephone  omce  because  she 
feared  that  the  manager  would  assault  .her 
should  be  sustained. 

[Ed.  Note. — For  other  coses,  see  Libel  and 
Slander,  Cent.  Dig.  S§  184-186 ;  Dec.  Dig.  <8= 
80.] 

10.  Libel  aud  Slander  ®=s)89  —  Actions  — 
Pleading.' 

In  an  action  for  slander,  the  facts  as  to  im- 
pairment of  plaintiff's  health  by  reason  of  the 
slander  should  be  alleged. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §§  213,  214;  Dec.  Dig.  «=> 
88.1 

11.  Afpeai,  and  Ebbob  «=»1060  —  Review  — 
Pbejudicial  Eveeot  of  Ebbob  —  Remabks 
OF  Counsel. 

Where  there  was  a  verdict  for  $20,000  for 
dander,  the  Court  of  Appeals  will  not  hold  that 
improper  and  highly  inflammatory  remarks  of 
counsel  for  plaintiff  do  not  constitute  reversible 
error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4135 ;    Dec.  Dig.  <S=»1060.] 

12.  Tklegrafhs  and  Telephones  «=>48  — 
Slandeb  bt  Manages— Scope  of  Kuplot- 

UENT. 

A  slander,  uttered  by  the  manager  of  a  tele- 
phone company  in  offering  employment  to  anoth- 
er in  place  of  plaintiff,  who  was  discharged,  and 
giving  the  reason  for  the  discharge,  was  not 
within  the  scope  of  the  manager's  employment. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  f  80;  Dec.  Dig.  iSs» 
48.1 

13.  Pleading  «=>3e9  — Motions— Election 
Between  Causes. 

In  an  action  against  a  telephone  company 
and  its  manager  for  slanders  uttered  by  the  man- 
ager within  the  scope  of  his  employment  and  out- 
side the  scope  of  his  employment,  the  plaintiff 
ahoald  be  compelled  to  elect  whether  to  proceed 
against  both  parties  jointly  for  the  slander  utter- 
ed by  the  manager  as  agent  for  the  company  or 
for  those  uttered  by  the  manager  in  his  individ- 
ual capacity. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §§  1199-1209 ;    Dec.  Dig.  ®=>369.] 

14.  Libel  and  Slandeb  ®=»28  —  Actions  — 
Damages. 

Where  words  constitute  slander  per  se,  the 
damages  are  not  limited  to  utterances  by  the  de- 


r  fendant  alone,  their  repetition  being  the  natural 
and  probable  result  of  the  original  slander. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {  104 ;   Dec.  Dig.  «S=328.] 

15.  TOBTs  «=»15— Pboxihate  Cause. 

Every  one  is  responsible  for  injuries  of 
which  bis  own  wrong  is  the  proximate  cause. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent. 
Dig.  {{  19-22;  Dec.  Dig.  <3=>15.] 

On  Motion  for  Rehearing. 

16.  Appeal  and  Bbbob  «=>1173— DiSPosmoN 
OF  Cause— Efteot  as  to  Copabtnebs. 

Under  Rev.  St.  1911,  art.  1997,  providins 
that  there  shall  be  but  one  judgment,  on  an  ap- 
peal by  one  defendant  from  a  judgment  against 
both,  a  reversal  as  to  the  appellant  will  operate 
as  a  reversal  of  the  judgment  as  to  both  defend- 
ants, notwithstanding  the  consent  of  the  other 
defendant  to  an  affirmance  as  against  him,  to 
which  the  plaintiff  refuses  to  consent 

[Ed.  Note.- For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  g§  4562-4572,  4658;  Dec  Dig. 
(S=>1173.] 

Appeal  from  District  Court,  Caldwell  Coun- 
ty;  Frank  S.  Roberts,  Judge. 

Action  by  Ila  Long,  by  next  friend,  against 
the  Southwestern  Telegraph  &  Telephtme 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Reversed  and  remand- 
ed for  new  trial. 

A.  P.  Wozencraft  and  S.  P.  English,  both 
of  Dallas,  and  Batts  &  Brooks  and  Hart  & 
Woodward,  all  of  Austin,  for  appellant     E. 

B.  Coopwood  and  J.  B.  Hatcbitt,  both  <rf 
Lockhart,  and  Flset,  McClendou  &  Shelley, 
of  Austin,  for  appellee. 

JENKINS,  J.  This  Is  a  suit  by  Ha  liong. 
8uh\g  by  her  next  friend,  J.  M.  Long,  against 

C.  M.  Dold  and  the  Southwestern  Telegraph 
&  Tel^bone  Company,  to  recover  damages 
by  reason  of  alleged  slander,  uttered  by  said 
Dold.  Appellee,  a  young  lady,  aged  19  years, 
was  employed  by  the  appellant  as  a  telephone 
operator  In  its  office  at  Lockhart,  Tex.  C. 
M.  Dold  was  the  manager  of  am>eUant  at 
said  ofUce,  with  authority  to  discharge  em- 
ployes, and  to  prevent  improper  persons  from 
loitering  in  the  office  building  of  said  tele- 
graph company.  H.  B.  Wheatley  was  ai>pel- 
lant's  district  manager.  His  district  Includ- 
ed the  Lockhart  office.  Appellee  and  Miss 
Sadie  Wilkins,  another  employe  of  appellant, 
were  rooming  at  the  residence  ot  Dold,  and 
using  his  kitchen  and  dining  room  for  the 
purpose  of  light  housekeeping.  On  the  morn- 
ing of  September  9th,  Dold  had  a  conversa- 
tion with  Miss  Wilkins  in  his  dining  room  In 
the  presence  of  his  wife,  in  which  he  used 
language  substantially  the  same  as  he  sub- 
sequently used  to  both  appellee  and  Miss 
Wilkins.  He  came  to  the  door  of  their  room. 
Just  across  from  the  dining  room,  and  told 
them  that  they  were  discharged;  that  the 
company  did  not  allow  girls  to  work  for  it 
who  were  not  ladies ;  that  they  had  had  m«i 
iu  their  room  at  night  He  told  them  that 
they  must  leave  his  bouse  at  once^  that  he 
would  give  them  15  minutes  in  which  to 
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leave,  and  that  If  they  did  not  do  so,  he 
would  have  the  sheriff  put  them  out.  Subse- 
quently, on  the  morning  of  the  same  day,  ap- 
pellee, accompanied  by  Miss  Wllklns,  went  to 
the  telephone  ofBce  for  the  purpose  of  talking 
to  her  sister  In  San  Marcos.  After  finishing 
the  conversation,  both  of  the  young  ladles 
were  In  the  rest  room  of  the  telephone  office, 
when  Dold  entered  and  called  them  Into  the 
hall.  He  diere  said  to  them:  "Why  haven't 
you  girls  left  town  like  I  told  you?"  One  of 
them  replied  that  they  didn't  have  to  leave 
town.  Dold  said  that  if  be  had  done  what 
they  did  he  would  be  ashamed  to  be  seen  on 
the  streets  of  Lockhart,  let  alone  in  people's 
houses.  He  hold  them  to  get  out  of  there  at 
once;  that  the  telephone  company  did  not 
allow  girls  who  were  not  ladles  to  hang 
around  the  office.  Miss  Wllklns  replied  that 
she  was  as  pure  a  lady  as  his  wife,  and  more 
so,  after  what  she  had  accused  them  of. 
Dold  said,  "If  you  were  a  man  I  would  slap 
you  down  stairs."  Miss  Wllklns  replied  that 
she  was  a  lady,  and  that  he  could  knock  her 
down  stairs  if  he  wanted  to.  During  this 
conversation  Miss  Addle  Paige,  another  em- 
ploy^  of  appellant,  passed  slowly  by  near 
enough  to  have  heard  what  was  being  said. 
The  night  before  the  above  occurrences,  Dold 
told  Henry  Drake,  a  former  employfi  of  ap- 
pellant, that  he  was  going  to  discharge  appel- 
lee and  Miss  Wllkins  and  wUhed  to  employ 
him  to  work  in  their  place,  that  his  reason 
for  discharging  them  was  that  he  had  found 
that  they  were  of  disreputable  character,  of 
such  character  that  the  telephone  company 
would  not  allow  them  to  work  for  it;  that 
they  were  crooked.  The  evidence  showed 
that  appellee  suffered  great  shame  and  morti- 
fication by  reason  of  the  conduct  of  Dold  as 
above  stated,  but  there  was  no  proof  that  she 
had  suffered  in  the  estimation  of  her  friends 
and  acquaintances,  or  had  been  denied  em- 
ployment by  reason  of  said  charges.  There 
was  a  jury  trial.  No  evidence  was  offered  by 
appeUant  tending  to  impeach  the  character 
or  reputation  for  chastity  of  either  appellee 
or  Miss  Wilkins.  The  jury  returned  a  ver- 
dict in  favor  of  appellee,  assessing  her  dam- 
ages at  $20,000,  and  judgment  was  entered 
accordingly.  The  telephone  company  only 
has  appealed. 

Opinion. 

[1]  Appellant's  first  assignment  of  error  re- 
lates to  the  refusal  Of  the  court  to  peremp- 
torily Instruct  the  Jury  to  return  a  verdict 
for  appellant  The  substance  of  appellant's 
first  proposition  under  this  assignment  is 
that  a  corporation  is  not  liable  for  a  slander 
uttered  by  one  of  its  employes,  unless  it  ex- 
pressly authorized,  or  subsequently  ratified, 
the  same;  and,  as  in  this  case  there  is  no 
proof  of  express  authority  to  utter  the  slan- 
der, and  as  ratification  of  the  same  is  neither 
pleaded  nor  proven,  a  peremptory  instruction 
should  have  been  given  to  return  a  verdict 
for  the  defendant,  appellant  herein.    As  to 


the  necessity  of  showing  express  authority, 
neither  reason  nor  the  authorities  differen- 
tiate corporations  from  individuals  In  this  re- 
spect. 

"Private  corporations  are  liable  for  their  torts 
committed  under  such  circumstances  as  would 
attach  liability  to  natural  persons."  Sawyer  v. 
Railway  Co.,  142  N.  C.  1,  54  S.  E.  793,  115  Am. 
St.  Rep.  716,  e  Ann.  Gas.  440. 

In  Hypes  v.  Railway  Co.,  82  S.  C.  315,  64 
S.  E.  395,  21  1m  R.  a.  (N.  S.)  873,  17  Ann. 
Uas.  620,  the  court  said: 

"It  is  established  that  corporations,  as  well  as 
natural  persons,  are  liable  for  the  willful  tort  of 
an  agent  acting  within  the  general  scope  of  his 
employment,  without  previous  express  authority 
or  subsequent  ratification."  Rucker  v.  Smoke. 
37  S.  C.  377, 16  S.  E.  40,  34  Am.  St.  Rep.  758; 
WUUamg  V.  Tolbert,  76  S.  C.  217,  56  S.  E.  908; 
Sehumpert  v.  RaUway  Co.,  65  S.  O.  332,  43  S. 
E.  813,  95  Am.  St.  Rep.  802;  Gardner  v.  Rail- 
way Co.,  65  S.  C.  342,  43  S.  E.  816;  Riser  v. 
Railway  Co.,  67  S.  C.  419,  46  S.  E.  47;  Dae- 
nall  v.  RaUway  Co.,  69  S.  C.  115,  48  S.  B.  97 ; 
Kelds  V.  Cotton  Mills,  77  S.  C.  549,  58  8.  B. 
608,  11  L.  R.  A.  (N.  S.)  822,  122  Am.  St.  Rep. 

UnOa 

In  W.  P.  Oil  Co.  V.  Birdwell,  103  Ark.  645, 
147  S.  W.  64,  the  court  states  that  there  is 
no  evidence  in  the  record  of  express  authority 
of  the  agent  to  commit  the  slander,  but  held 
the  defendant  liable  on  the  grovind  of  Im- 
plied authority.  In  Bushel  v.  Ins.  Co.,  16 
Serg.  &  R.  (Pa.)  176,  Rogers,  J.,  said : 

"They  [corporations]  arc  bound  by  like  impli- 
cations and  inferences  which  bind  natural  per- 
sons." 

It  Is  but  just  to  the  learned  counsel  tat  ap- 
peUant to  say  that  they  have  not  suggested 
in  their  able  brief  herein  that  a  corporation 
may  not  be  held  liable  for  other  torts  com- 
mitted by  their  agents  by  implied  authority, 
but  their  contention  is  that  this  legal  princi- 
ple does  not  apply  to  slander.  If  it  appears 
that  there  is  no  sound  reason  for  this  dis- 
tinction, then  the  exception  fails,  and  slander 
is  governed,  in  this  regard,  by  the  general 
principle  above  announced.  There  are  deci- 
sions which  support  appellant's  contention. 
These  rely  principally  upon  grounds;  (1) 
That  as  malice  is  a  necessary  Ingredient  of 
slander,  a  corporation,  having  no  mind,  can- 
not entertain  malice,  and  therefore  cannot  be 
guilty  of  slander;  (2)  that  slander  is  usual- 
ly the  voluntary  act  of  the  speaker,  commit- 
ted under  the  immediate  influence  of  sudden 
passion,  and  therefore  the  law  ascribes  it  to 
the  personal  malice  of  the  agent,  rather  than 
to  an  act  performed  in  the  course  of  his  em- 
ployment, and  in  furtherance  of  the  business 
of  the  employer. 

As  to  the  ground  that  a  corporation  has 
no  mind:  It  Is  true  that  for  many  purposes 
a  corporation  is  held  to  be  a  separate  entity 
from  the  natural  persons  who  compose  it, 
yet  It  is.  In  fact,  but  the  aggregation  of  such 
persons,  and  the  mind  of  such  of  them  as  are 
chosen  to  manage  its  affairs  is  its  mind. 

"The  old  doctrine  that  a  corporation,  having 
no  mind,  cannot  be  liable  for  acts  of  agents  In- 
volving malice  has  been  completely  exploded  in 
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modern  Juriaprndence."    Hypes  v.  Railway  Co^ 
sapra. 

"It  is  weU  settled  *  *  *  that  a  corporation 
may,  to  the  game  extent  as  a  natural  principal, 
be  held  liable  for  the  malicious  wrongs  of  its 
officers  or  agents,  if  committed  in  the  course  of  a 
transaction  which  is  within  the  scope  of  their 
authority."    Sawyer  v.  Railway  Co.,  supra. 

'  No  one  who  has  the  slightest  knowledge 
of  law  would  assert  that  a  corporation  could 
not  be  guilty  of  libel,  and  libel  necessarily 
Involves  malice.  Nor  would  it  b«  denied  that 
a  corporation  may  be  guilty  of  malicious 
prosecution  or  false  Imprisonment 

The  admission  Implied  in  appellant's  prop- 
osition that  a  corporation  may  be  held  Uable 
for  slander  where  It  expressly  authorizes  the 
same  is  itself  an  answer  to  the  doctrine  that 
a  corporation  cannot  be  held  liable  for  mal- 
ice; for  a  corporation,  being  an  Incorporeal 
entity,  must  necessarily  act  through  agents 
wbere  it  expressly  authorizes  such  action. 
In  such  case  it  is  held  to  be  immaterial  that 
the  authorized  act  was  ultra  vires,  as  not 
being  In  tbe  scope  of  its  corporate  powers. 
Hussey  v.  Norfolk  8.  R.  Co.,  98  N.  O.  84,  9 
S.  E.  928,  2  Am.  St.  Rep.  312.  The  doctrine 
of  ultra  vires,  in  so  far  as  it  relates  to  pri- 
vate corporations,  is  applicable  only  to  mat- 
ters ex  contractn.  A  tort  Is  necessarily  ultra 
vires  because  no  corporation  is  authorized  by 
Its  charter  to  commit  a  wrong. 

As  to  the  second  proposition  that  slander 
Is  the  voluntary  act  of  the  speaker,  commit- 
ted under  immediate  influence  of  sudden  pas- 
sion, the  same  may  be  said,  in  some  Instanc- 
es, of  libel.  A  slander  may  be,  and  in  some 
instances  undoubtedly  is,  uttered  with  delib- 
erate and  preconceived  malice,  while  the  pub- 
lication of  a  Ubel  may  be,  and  In  some  in- 
stances undoubtedly  is,  made  under  the  In- 
fluence of  sudden  passion.  If  this  distinction 
should  be  recognized  it  would  not  be  true,  as 
a  matter  of  law,  that  a  corporation  could  not 
be  held  liable  for  the  utterance  of  a  slander, 
but  its  liability  would  depend  upon  the  de- 
gree of  malice  which  actuated  the  agent  in 
uttering  the  defamatory  words.  If  defama- 
tory words  are  falsely  uttered  with  mal- 
ice, it  Is  slander,  regardless  of  whether 
the  same  be  done  with  express  or  implied 
malice,  and  the  same  is  true  of  Ubel.  It 
has  never  been  held  that  a  corporation  was 
not  liable  for  a  libel  If  published  without  de- 
liberation and  under  the  Influence  of  sudden 
passion.  In  both  Ubel  and  slander,  express 
malice  may  be  a  material  consideration  in 
assessing  the  damages,  but  It  is  Immaterial 
as  to  fixing  liability.  Another  reason  which 
has  been  suggested  for  holding  the  principal 
liable  in  libel,  but  not  in  slander,  is  the  great- 
er publicity  given  to  the  printed  matter. 
This  may  or  may  not  be  true  in  a  given  case 
A  Ubel  may  consist  in  a  written  statement 
In  a  letter  sera  by  only  one  person,  while  a 
slander  may  be  uttered  in  the  presence  and 
bearing  of  a  thousand  or  more  people.  Here 
agtiln,  as  In  the  case  of  express  or  implied 
maUce,  the  degree  of  publicity  might  be  taken 


into  consideration  in  assessing  the  amount 
of  damage,  but  not  In  fixing  liability.  Tlie 
damage  would  be  greater  to  a  man  of  state- 
wide business  or  social  relations  If  a  libel 
concerning  him  was  pubUshed  in  a  paper  of 
100,000  circulation  than  if  published  in  a 
paper  of  very  Umlted  circulation  and  confin- 
ed to  a  given  locaUty;  but  the  one  would  l>e 
as  much  a  Ubel  as  the  other.  In  slander  and 
in  libel,  neither  tbe  extent  of  tbe  publication 
nor  the  degree  of  maUce  is  a  determinative 
factor.  In  Rivers  v.  RaUway  Co.,  90  Miss. 
196,  48  South.  471,  9  L.  B.  A.  (N.  S.)  931,  tbe 
court  said: 

"Lord  Mansfield  very  accurately  said,  in  Kfa- 
loney  v.  Bartlett,  3  Campb.  210,  that  'there 
seemed  •  •  ♦  to  be  no  well-founded  distine- 
tion  between  written  and  unwritten  slandftr.' 
and  that  'the  reasons  given  in  the  books  for 
such  a  distinction  are  very  insufficient.' " 

The  reasons  thus  referred  to  by  Lord  Afana- 
field  are  the  comparative  publicity  and  tbe 
comparative  maUce  tn  libel  and  in  slander. 
In  Hypes  v.  Ballway  Co.,  supra,  the  ooort 
said: 

"The  Uability  of  a  corporation  for  malicious 
libel,  published  by  its  agent  in  the  coarse  of  his 
employment,  is  generally  recognized.  Phila.  W. 
ft  B.  B.  Co.  V.  QuiBley,  21  How.  202.  16  L.  Ed. 
73 ;  Johnson  v.  Dispatch  Co.,  66  Mo.  539.  27 
Am.  Rep.  293;  Baoon  v.  Michigan  C.  B.  Co., 
55  Mich.  224,  21  N.  W.  324,  54  Am.  Ben.  372 ; 
Maynard  v.  Fireman's  Fund  Ins.  Co.,  34  Cat 
48,  91  Am.  Dec.  672 ;  Fogg  v.  Boston  ft  L.  It. 
Corp..  148  Mass.  613,  20  N.  E.  109,  12  Am.  St. 
Bep.  583 ;  M.  A  P.  B.  Co.  v.  Bichmond,  73  Tex. 
568,  11  8.  W.  555,  4  L.  B.  A.  280,  15  Am.  St. 
Bep.  794:    10  Cyc.  Law  &  Proc.  p.  1215;   18 

A.  ft  B.  Ency.  Law,  p.  1058.  We  do  not  regard 
the  distinction  between  written  and  unwritten 
slander  to  be  of  suffideot  importance  to  warrant 
the  application  of  a  different  rule." 

In  Payton  v.  Credit  Co.,  136  Mo.  App.  577. 
U8  S.  W.  531,  the  court  said : 

"That  a  corporation  may  be  held  responsible 
for  a  slander  uttered  by  an  officer  or  agent  with- 
in the  scope  of  his  employment  is  no  longer  a  de- 
batable question." 

The  cases  principally  relied  up<Hi  by  appel- 
lant to  sustain  Its  contention  now  under  dis- 
cussion are  Behre  v.  Beglster  Co.,  100  Qa. 
213,  27  8.  B.  986,  62  Am.  St  Bep.  320;  Dis- 
tributing Co.  T.  Greenbaum  Bros.,  135  Ky. 
182,  121  S.  W.  1026,  24  L.  B.  A.  (N.  S.)  955, 
21  Ann.  Cas.  481;  Mfg.  Co.  v.  Ta.vlor,  150 
Ala.  574,  43  South.  210,  9  L.  B.  A.  (N.  S.) 
929,  124  Am.  St  Bep.  90 ;  Elchner  T.  Bank, 
24  App.  Dlv.  63,  48  N.  Y.  Supp.  978 ;  Comer- 
ford  v.  BaUway  Co.,  164  Mass.  13,  41  N.  B. 
59;    Kane  v.  Ins.  Co.,  200  Mnss.  265,  S6  N. 

B.  302;  Flaherty  v.  Maxwell  Motor  Co. 
(Mich.)  158  N.  W.  45. 

The  Behre  Case,  supra,  rests  upon  the  ex- 
ploded doctrine  that  a  corporation  has  no 
mind,  and  therefore  "has  not  the  capacity 
to  commit  that  wrong"  (slander).  The  case 
of  Distributing  Co.  v.  Greenbaum,  siipra,  was 
before  the  court  on  appeal  from  a  Judgment 
sustaining  a  demurrer  to  plalntlfTs  petition, 
the  allegations  of  which  showed  that  Green- 
baum's  agent,  when  he  uttered  the  slander- 
ous words,  was  not  acting  as  the  agent  of 
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his  employer,  and  that  the  words  ottered 
had  no  connection  with  hla  employer's  busi- 
ness. The  court  held,  and  very  properly  so, 
that  the  jaetltlon  showed  no  cause  of  action. 
There  was  no  occasion  to  discuss  what  would 
have  been  the  law  if  the  slanderous  words 
had  been  uttered  by  the  agent  In  the  course 
of  his  employment.  The  language  of  the  de- 
cision In  this  regard  seems  to  hare  been  used 
without  mature  consideration.  In  Justifica- 
tion of  this  criticism  we  call  attention  to 
the  fact  that  the  court  first  discusses  at  some 
length  that  slander  Is  an  Individual  act,  and 
cannot  be  a  joint  act,  which  was  not  Involved 
In  the  case.  It  then  announces  the  correct 
doctrine  that  a  corporation  may  be  held  lia- 
ble for  a  libel  published  by  its  agent.  We 
qnote  from  the  decision  as  follows: 

"That  a  corporation  or  partnership  may  be 
sued  in  libel  for  actionable  words  written  and 
published  by  its  agents  ia  well  settled,  not  mily 
by  the  decisions  of  this  court,  but  by  the  author- 
ities generally." 

In  support  of  this  statooaent  it  cites  a  long 
list  of  authorities.    It  then  adds: 

"It  is  trae  that  these  authorities  relate  to 
libel,  but  upon  principle  there  can  be  no  reason 
why  the  corporation  or  copartnership  may  not 
also  be  sued  for  the  slanderous  utterances  of 
its  agent.  libel  is  no  more  a  tort  than  slan- 
der, the  only  differenoe  (italics  ouis)  between 
them  bcinfc  that  in  libel  the  words  are  written, 
while  in  slander  they  are  spoken." 

The  court  then  proceeds  to  draw  a  distinc- 
tion which  we  have,  in  a  preceding  part  of 
this  opinion,  attempted  to  show  does  not  ex- 
ist, and  in  support  of  which  the  opinion  cites 
not  a  single  authority.  The  decision  in  Affg. 
Co.  V.  Taylor,  supra,  quotes  with  approval  an 
excerpt  from  Jordan  t.  Railway  Co.,  74  Ala. 
85,  49  Am.  Rep.  800,  that: 

"The  current  of  authority  now  is  that  cor- 
porations are  responsible  civilly,  the  same  as 
natural  persons,  for  wrongs  committed  by  their 
officers,  servants,  or  asanta  while  in  the  course 
of  their  employment." 

That  is  to  say,  upon  implied  as  well. as  di- 
rect authority,  but  it  makes  an  exception  as 
to  slander,  upon  the  ground  that  "slander  Is 
the  roluntary  tortious  act  of  the  speaker, 
and  Is  more  Ukely  to  be  the  expression  of 
momentary  passion  of  excitement  of  the 
agent,"  which,  as  we  have  said.  Is  not  sound, 
and  is  against  the  weight  of  authority.  The 
court  cites  In  support  of  Its  opinion  Cooley 
on  Torts.  124.  The  citation  te  not  apropos 
Inasmuch  as  it  is  only  to  the  efCect  that  there 
can  be  no  joint  utterance  in  slander,  but 
that: 

"If  two  or  more  otter  the  same  slander  at  the 
some  time,  still  the  utterance  of  each  is  individ- 
ual and  must  be  the  subject  of  a  separate  pro- 
ceeding for  redress." 

In  such  case  the  doctrine  of  agency  is  not 
Involved.  But  the  court  in  the  case  which  It 
was  discussing  recognized  that  there  could 
be  a  Joint  proceeding  in  slander  against  a 
corporation  and  its  agent,  where  the  agent 
uttered  the  slander  by  the  express  authority 
of  the  corporation,  or  where  the  corporation 
ratified  the  slander.    On  thia  an  authorities 


are  agreed.  The  court  also  cites  10  Cyc.  1216. 
The  only  authority  dted  to  sustain  the  text 
of  this  usually  reliable  work  is  Keddltt  v. 
Mfg.  Co.,  124  N.  C.  100,  32  S.  E,  392.  That 
case  not  only  does  not  support  the  text,  hut 
is  authority  against  It.  The  doctrine  there 
announced  and  concurred  in  by  all  members 
of  the  court  is: 

"That  a  corporation,  contrary  to  the  early 
cases,  is  now  liable  to  avil  and  criminal  actions 
under  the  anme  conditions  and  circumstances 
as  natural  persons  are  *  *  *  if  they  act  un- 
der the  express  or  implied  authority." 

We  quote  further  from  the  Reddltt  Case 
as  follows: 

"The  principle  which  we  approve  is  well  stat- 
ed in  Sute  V.  Railroad,  23  N.  J.  Law,  360:  'If 
a  corporation  has  itself  no  hands  with  which  to 
strike,  it  may  employ  the  hands  of  others;  and 
it  is  now  perfectly  well  settled,  contrary  to  the 
ancient  authorities,  that  a  corporation  is  liable 
civiliter  for  all  torts  (italics  onrs)^  committed  by 
its  servants  or  agents  by  authority  of  the  cor- 
poration, express  or  implied.' " 

The  Reddltt  Case  was  a  atuit  for  slander. 
No  distinction  between  slander  and  other 
torts  was  attempted  to  be  drawn.  The  case 
was  reversed,  as  shown  by  the  concurring 
oitolon  of  the  majority  of  the  judges,  upon 
the  ground  that  the  evidence  was  not  suffi- 
cient to  show  implied  authority  on  the  part 
of  the  agents  to  utter  the  slanderous  words. 
Neither  Comerford  v.  Railway  Co.,  supra, 
nor  Kane  v.  Insurance  Co.,  supra,  le  in  point 
The  former  case  went  off  on  the  point  that 
the  allegata  and  probata  did  not  agree,  and 
the  latter  case  upon  the  point  that: 

"There  was  no  offer  to  prove  that  what  was 
said  by  either  of  the  solicitors  was  said  in  the 
course  of  his  employment,  or  while  acting  in  the 
apparent  scope  thereof."    . 

[2]  In  Bichner  v.  Bank,  supra,  the  court 
dtes  no  authority,  except  Townshend  on  Slan- 
der and  Libel  and  Odgers  on  Slander  and 
LlbeL  The  citation  from  T<>wnshend  Is  sec- 
tion 266,  wherein  it  Is  said  that  a  corporation 
carniot  be  guilty  of  slander  because  there  can 
be  "no  agency  In  slander,"  which  the  Su- 
preme Court  of  Mississippi,  In  Rivers  ▼.  Ball- 
way  Co.,  snpra,  justly  characterizes  a  ridicu- 
lous expression,  and  because  a  corporation 
has  not  the  "capadfy"  to  commit  slander, 
whldi.  If  not  quite  so  ridiculous,  is  as  thor- 
oughly exploded.  Townshend  clt«9  no  author- 
ity except  Maloney  v.  Bentley,  S  Comp.  210, 
which  does  not  tend  to  support  his  text. 
That  case  was  a  suit  against  an  Individual 
for  a  libel,  and  neither  slander  nor  the  re- 
sponsibility of  a  corporation  was  involved. 
Text-books  are,  at  best,  only  secondary  au- 
thority, and  their  value  depends  upon  the 
care  with  which  their  authors  examine  the 
cases  cited  and  their  ability  to  draw  correct 
conclusions  therefrom.  Odgers'  statement 
that  a  corporation  cannot  be  held  liable  for 
slander,  because  "slander  is  the  voluntary 
act  of  the  speaker,"  rests  upon  his  own  ipse 
dixit.  He  cites  no  authority  to  sustain  hla 
text,  and  none  is  cited  In  the  notes  to  the 
American  edition.    The  case  of  Flaherty  v. 
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Motor  Car  Co.,  supra,  rests  upon  the  doctrine 
announced  In  the  Behre  Case,  supra,  that  a 
corporation  has  no  mind,  and  repeats  the  In- 
consistency, found  in  all  cases  affirming  this 
doctrine,  that  a  corporation  has  sufficient 
mind  to  be  guilty  of  slander  through  the 
medium  of  an  agent,  if  It  directly  author- 
izes or  subsequently  ratifies  such  slander. 

[3]  The  appellant  insists  that  the  words 
uttered  by  Dold  were  not  within  the  scope 
of  his  authority,  for  though  the  appellant 
had  authorized  him  to  discharge  appellee,  it 
did  not  authorize  him  to  slander  her.  This 
Is  but  a  concrete  statement  of  the  doctrine 
hereinbefore  discussed  that  in  slander  a  cor- 
poration cannot  be  held  liable  for  implied 
malice,  and  that  In  the  absence  of  direct 
authority  to  utter  the  slander,  which  would 
be  proof  of  express  malice,  the  slander  is  to 
be  attributed  solely  to  the  malice  of  the  agent 
who  utters  it  It  Is  true  that  the  appellant 
corporation  did  not  expressly  authorize  Dold 
to  slander  appellee,  and  had  no  desire  that  he 
should  do  so,  but  It  did  authorize  him  to  dis- 
charge appellee,  and  to  protect  its  office  from 
the  intrusion  of  Improper  persons,  and  It  Is 
responsible  for  the  wrongful  manner  in 
which  he  discharged  this  duty.  A  distinc- 
tion must  be  drawn  between  doing  a  thing 
merely  contemporaneously  with  something 
done  within  the  scope  of  the  agent's  author- 
ity and  something  wrongfully  done  as  a  part 
of  the  act  within  the  scope  of  such  author- 
ity. There  is  an  old  and  apt  illustration 
where  the  driver  of  a  cart  negligently  or 
maliciously  drore  the  same  against  the  horse 
of  another,  and  where,  whUe  driving  the  cart, 
in  order  to  wreak  his  own  vengeance,  he 
maliciously  struck  the  horse  of  another  In 
passing  him.  In  the  first  Instance  he  was 
doing  what  his  employer  had  authorized  him 
to  do,  viz.,  drive  the  cart,  and  his  employer 
is  responsible  for  the  manner  in  which  he 
does  so,  regardless  of  the  fact  that  he  may 
have  been  actuated  by  his  personal  malice  In 
driving  the  cart  as  he  did.  In  the  other  case, 
though  he  happened  to  be  driving  the  mas- 
ter's cart  at  the  time  he  struck  the  horse,  he 
did  not  strike  it  In  the  execution,  or  in  the 
attempted  execution,  of  that  business,  and 
striking  the  horse  had  no  more  real  connec- 
tion with  his  business  of  driving  the  cart 
than  If  he  had  not  been  in  the  master's  em- 
ployment at  the  time.  In  the  instant  case 
Dold  was  authorized  to  discharge  appellee, 
and  his  employer,  who  clothed  him  with  that 
authority,  is  responsible  for  the  manner  in 
which  he  executed  his  commission.  Levi  v. 
Brooks,  121  Mass.  501;  Geraty  v.  Stern,  30 
Hun  (N.  Y.)  426;  DlUlngbam  v.  Russell,  73 
Tex.  51,  52,  11  S.  W.  139,  3  L.  R.  A.  634,  15 
Am.  St.  Rep.  753;  Railway  Co.  v.  Bender,  57 
S.  W.  574. 

[4,  C]  As  to  appellant's  fourth  proposition 
that  the  peremptory  instruction  should  have 
been  given  because  no  special  damages  were 
proven,  such  proof  Is  not  necessary  where  the 
words  uttered  constitute  slander  per  ae,  as 


they  did  in  the  Instant  case.  Forke  v.  Mo- 
maun,  14  Tex.  Civ.  App.  670,  39  S.  W.  210; 
CranflU  v.  Hayden,  22  Tex.  Civ.  App.  65«,  55 
S.  W.  812;  Clark  v.  Bohms,  37  S.  W.  349; 
Printing  Co.  v.  Moulden,  15  Tex.  Civ.  App. 
574,  41  S.  W.  387;  Bailey  ▼.  Chapman.  15 
Tex.  Civ.  App.  240,  38  S.  W.  545. 

For  the  reasons  stated,  appellant's   first 
assignment  of  error  Is  overruled. 

[8]  We  also  overrule  said  assignment  for 
the  further  reascHi  that  appellant  Is  liable  to 
appellee  for  the  slander  uttered  by  its  super- 
intendent, by  reason  of  the  contractual  rela- 
tion existing  between  appellant  and  appellee. 
That  audi  liability  exists  on  the  part  of  raU- 
roads  is  recognized  in  Mfg.  Co.  v.  Taylor, 
supra,  and  this  is  undoubtedly  the  law. 
Traction  Co.  v.  Lambkin,  09  S.  W.  574;  Ball- 
way  Co.  V.  Martino,  2  Tex.  Civ.  App.  634,  18 
S.  W.  1066,  21  S.  W.  781;  Railway  Co.  t. 
Laprelle,  27  Tex.  Civ.  App.  496,  65  S.  W.  4S8; 
Railway  Co.  v.  Tarkington,  27  Tex.  Civ.  App. 
353,  66  S.  W.  137.  See,  also,  authorities  cited 
In  note  to  Davis  v.  Houghteliu,  14  L.  R.  A. 
738.  We  do  not  see  why  the  telephone  com- 
pany was  not  under  as  much  obligation  to 
the  young  ladles  employed  by  It  to  protect 
them  from  insults  and  slander  by  its  man- 
ager in  the  conduct  of  Its  business  as  Is  a 
railway  company  to  protect  Its  passengers 
from  insults  or  slander  by  Its  conductor.  It 
is  true  that  a  railway  company  is  required  to 
exercise  the  highest  degree  of  care  to  prevent 
injury  to  its  passengers.  But  in  cases  of 
willful  assault  or  malicious  insult  by  a  con- 
ductor, the  question  of  the  degree  of  care  Is 
not  involved.  This  principle  of  law  Is  ap- 
plicable only  when  upon  a  given  state  of 
facts  the  issue  is  whether  or  not  the  railroad 
company  was  guilty  of  negligence. 

[7]  Appellant's  second  assignment  relates 
to  the  action  of  the  court  in  overruling  its 
special  exception  to  that  portion  of  appellee's 
petition  which  alleges  that  she  satisfactorily 
performed  all  of  the  duties  required  of  her. 
We  sustain  this  assignment  for  the  reason 
that  appellee  did  not  sue  for  damages  on  ac- 
count of  her  discharge. 

[I]  We  sustain  the  third  assignment  of  er- 
ror. Whether  appellee  was  rich  or  poor  was 
not  material  to  either  her  right  of  action 
or  measure  of  damages;  hence  the  special  ex- 
ception should  have  been  sustained. 

[•]  We  sustain  the  fourth  assignment  of 
error.  The  allegation  that  appellee  left  the 
telephone  oflSce  because  she  feared  that  Dold 
would  assault  her  was  Immaterial.  She  does  , 
not  claim  any  damage  by  reason  of  l>elng 
compelled  to  leave  the  office.  Such  allega- 
tions could  serve  no  legitimate  purpose,  and 
were  calculated  to  prejudice  the  Jury  against 
appellant 

[10]  We  sustain  the  ninth  and  nineteenth 
assignments  of  error  only  so  far  as  they  re- 
late to  the  prior  impairment  of  appellee's 
health  by  reason  of  the  slander.  The  facts 
as  to  this  should  have  been  alleged. 

[II]  We  susUln   the   twelfth,   thirteenth, 
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fourteenth,  and  seventeenth  assignments  of 
error  In  reference  to  remarks  of  appellee's 
counsel  to  the  Jury.  The  statements  com- 
plained of  were  Improper  and  highly  inflam- 
matory, and,  in  view  of  the  fact  that  the 
verdict  was  lai^e,  if  not  excessive,  we  can- 
not say  that  they  do  not  constitute  reversible 
error.  As  this  case  is  to  be  reversed  on 
other  grounds,  we  do  not  deem  it  necessary  to 
pass  on  the  eighteenth  assignment,  which  is 
that  the  verdict  is  excessive. 

[12, 13]  We  sustain  the  twenty-first  and 
twenty-second  assignments  of  error  with  ref- 
erence to  the  testimony  of  Henry  Drake,  for 
the  reason  that  the  statements  of  Dold  to 
Drake  were  not  made  within  the  scope  of  his 
employment,  and,  while  said  statements  were 
slanderous  per  se,  and  constituted  a  good 
cause  of  action  against  Dold,  such  cause  of 
action  against  Dold  individually  was  imprc^ 
erly  Joined  In  a  suit  against  Dold  and  ap- 
pellant Jointly.  The  appellee  should  have 
been  compelled  to  elect  whether  she  would 
proceed  against  appellant  and  Dold  Jointly 
for  the  slanders  uttered  by  Dold  as  agent 
for  appellant,  or  for  those  uttered  by  Dold 
in  his  individual  capacity.  Appellant  special- 
ly excepted  to  appellee's  petition  on  account 
of  such  misjoinder  of  parties  and  causes  of 
action.  This  exception  should  have  been 
sustained,  for  which  reason  we  sustain  the 
thirtieth  assignment  of  error. 

The  thirty-first  assignment  is  as  to  the 
court's  permitting  this  action  to>  be.  main- 
tained by  J.  M.  Iiong  as  the  next  friend  of 
Ila  Long.  The  issue  raised  by  this  asslgo- 
ment  can,  and  doubtless  will,  be  obviated  up- 
on another  trial  by  appellee's  alleging  and 
proving,  If  such  Is  the  fact,  that  she  has  no 
legal  guardian.  The  error.  If  any,  complain- 
ed of  in  the  thirty-second  assignment  of  error 
will  doubtless  be  cured  by  an  amended  pe- 
tition upon  another  trial  hereof. 

[14]  Appellant's  tenth  assignment  of  error 
Is  as  to  the  refusal  of  the  court  to  give  the 
following  special  charge : 

"In  considering  the  amount  of  damages,  if  any, 
to  be  allowed,  vou  are  instructed  that  you  can 
only  consider  the  actual  damage,  if  'any,  which 
you  believe  from  the  evidence  plaintiff,  Ila  Long, 
has  sustained,  or  will  sustain,  by  reason  of  the 
alleged  utterances,  if  any,  having  been  heard  by 
those  persons,  if  any,  who  bad  beard  the  same 
directly  jrom  C.  M.  Dold"  (italics  ours). 

The  same  issue  is  presented  by  the  eleventh 
assignment.  Appellant  cites  in  support  of 
Its  proposition  King  v.  Sassaman,  64  S.  W. 
304;  Shurtleff  v.  Parker,  130  Mass.  293, 
39  Am.  Hep.  454;  Stevens  v.  Hartwell,  11 
Mete.  (Mass.)  542 ;  Pettlbone  v.  Simpson,  66 
Barb.  (N.  T.)  492;  Gough  r.  Goldsmith,  44 
Wis.  262,  28  Am.  Rep.  579;  Terwllliger  v. 
Wands,  17  N.  Y.  54,  72  Am.  Dec.  420;  Prime 
V.  Eastwood,  45  Iowa,  640;  Rutherford  v. 
Evans,  4  Car  &  Payne,  74,  19  E.  C.  C.  414; 
Ward  V.  Weeks,  7  Blng.  211,  Reprint  Eng.  R. 
81,  20  Com.  Law  R  101;  Odgers  on  Libel 
and  Slander,  177 ;  Newell  on  Libel  ft  Slander, 
431. 


There  Is  no  disagreement  as  to  the  doctrine 
announced  in  the  text-books  cited  by  appel- 
lant as  to  the  individual  character  of  slan- 
der, nor  from  the  stateujents  of  the  authors 
that  if  A.  utters  slanderous  words  concerning 
the  servant  of  B.,  and  C.  repeats  the  words 
to  B.,  by  reason  of  which  the  servant  Is  dis- 
charged, the  unauthorized  repetition  by  C. 
is  not  a  slander  uttered  by  A.,  and  that  spe- 
cial damage  is  not  recoverable  by  the  servant 
against  A.  This,  it  seems,  upon  the  ground 
that,  as  Bt)ecial  damage  must  be  specifically 
alleged,  and  is  not  to  be  Inferred  but  must 
be  proven,  where  an  Independent  will  has 
Intervened  between  the  act  of  A.,  and  tliat 
which  caused  the  damage,  viz.,  the  repetition 
of  the  slander,  the  original  utterance  by  A. 
is  not  the  proximate  cause  of  the  injury. 

[IB]  It  is  a  sound  propositioa  of  law  that 
every  one  is  responsible  for  the  injuries  of 
which  his  own  wrong  is  the  proximate  cause. 
When  an  (act  is  a  cause  of  an  injury,  and 
without  which  such  injury  would  not  have  oc- 
curred, and  eacb.  injury  is  the  usual  and 
natural  consequence  of  the  act  and  ought 
reasonably  to  have  been  foreseen,  such  act  is 
the  proximate  cause  of  the  Injury.  Gen< 
erally,  when  special  damages  are  claimed, 
where  an  Independent  act  of  a  third  person 
Intervenes,  and  directly  causes  the  Injury, 
the  act  of  the  original  wrongdoer  is  not  the 
proximate  cause  of  the  Injury,  nils  upon 
the  ground  that  one  Is  not  usually  expected 
to  foresee  that  his  wrongful  act,  which  would 
not  itself  have  inflicted  the  injury,  will  be 
so  acted  upon  by  another  wrongdoer,  for 
whose  act  he  is  not  directly  responsible,  as 
to  cause  the  injury.  But  this  is  not  always 
the  case.  If  be  ought  reasonably  to  have 
foreseen  that  his  wrongful  act  would  be 
acted  upon  by  a  third  party  so  as  to  inflict 
the  injury,  he  Is  responsible,  notwithstand- 
ing such  intervening  act  of  a  third  party.    . 

"The  act  of  a  third  person  Intervening  and 
contributing  a  condition  necessary  to  the  inju- 
rions  effect  of  the  original  negligence  will  not 
excuse  the  first  wrongdoer  if  such  act  ought  to 
have  been  foreseen.  The  original  negUgedce  still 
remains  a  culpable  and  direct  cause  of  the  in- 
jury. The  test  is  to  be  found  in  the  probable  in- 
jurious consequences  which  were  to  be  anticipat- 
ed, not  on  the  number  of  subsequent  events  and 
agencies  which  might  arise."  Railway  Co.  V. 
Mussette,  86  Tex.  708,  26  S.  W.  1075,  24  U. 
R.  A.  642,  citing  Lane  v.  Atlantic  Works,  111 
Mass.  139:  Gonzales  v.  City  of  Galveston,  84 
Tex.  3,  19  S.  W.  284,  31  Am.  St.  Rep.  17 ;  .ToneB 
V.  George,  61  Tex.  346;  Railway  v.  McKinsey, 
78  Tex.  298,  14  S.  W.  645,  22  Am.  St.  Rep.  54  ; 
Weick  V.  Lander,  76  lU.  93. 

This  reasoning  applies  with  more  force 
where  the  original  tort  Is  not  the  negligent 
omission  of  duty,  but  is  an  afiirmative  wrong. 
In  Gonzales  v.  Galveston,  supra,  page  7  of 
84  Tex.,  page  285  of  19  S.  W.  [31  Am.  St. 
Rep.  17],  the  court  defined  proximate  cause 


"such  as  might  reasonably  have  been  contem- 
plated as  involvin;'  tbo  result  under  the  attend- 
ing circumstances. ' 
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Tbis  doctrine  Is  Illustrated  by  the  old  case 
mentioned  in  the  books  where  a  person  threw 
a  lighted  squib  Into  a  crowd,  and  the  per- 
sons therein,  for  their  own  protection,  threw 
It  from  hand  to  hand  untU  finally  a  party 
was  injured  thereby  who  would  not  have 
been  Injured  but  for  acts  of  intervening  par- 
ties. The  original  wrongdoer  was  held  liable 
for  the  injury.  It  Is  true  in  that  case  that 
the  acts  of  the  intervening  parties  were  not 
wrongful.  It  Is  also  true  that  ordinarily  it 
will  not  be  presumed  that  a  party  reasonably 
anticipated  that  another  would  do  a  wrongful 
act  because  be  had  done  so.  But  If  the  dr- 
cnmstances  are  such  as  to  show  that  he 
ongfat  reasonably  to  have  anticipated  such 
Intervening  act  as  a  consequence  of  his  own 
wrong.  It  can  make  no  difference  In  principle 
whether  sncb  intervening  act  Is  rightful  or 
wrongful,  nor  in  such  case  that  the  party  or 
parties  guilty  of  the  Intervening  wrongful 
acts  are  also  responsible  for  the  consequences 
of  their  own  acts.  This  does  not  relieve  the 
original  wrongdoer  from  "the  probable  In- 
jurious consequences  whidi  were  to  be  antici- 
pated from  his  own  wrongful  act." 

In  slander  per  se,  proof  of  actual  damages 
is  not  required.  Why?  Because  the  law  not 
only  reasonably  anticipates,  but  conclusively 
presumes,  damages  in  such  case.  What  dam- 
ages? Frtnclpally  to  reputation,  by  reason  of 
wMch  the  person  slandered  suffers  mental  aji- 
gnish  from  shame  and  mortification  and  the 
loss  of  the  society  of  good  people.  It  would 
be  no  defense  to  prove  In  such  case  that  the 
slander  was  uttered  in  the  presence  of  only 
two  or  three  persons,  who  did  not  believe  it, 
and  had  so  informed  the  plaintiff,  and  that  in 
fkict  neither  of  them  had  repeated  the  slan- 
der. The  slandered  person,  knowing  human 
nature,  as  every  person  is  presumed  to  know, 
would  nevertheless  suffer  mental  {inguish  la 
anticipation  that  such  slander  would  prob- 
ably be  repeated  and  become  current  in  the 
future.  It  Is  the  anticipation  of  such  fact 
which  causes  the  major  portion  of  the  men- 
tal suffering  in  such  case.  Ought  a  party 
who  utters  wonda  so  derogatory  as  to  con- 
stitute slander  per  se  be  held  to  have  reason- 
ably anticipated  that  they  would  be  repeat- 
ed? We  think  so.  We  think  that  the  fact 
that  the  law  conclusively  presumes  damages 
from  the  utterance  of  a  slander  per  se,  even 
though  in  the  presence  of  but  one  person, 
who  did  not  believe  it,  shows  that  the  slan- 
derer must  be  held  to  have  reasonably  antic- 
ipated its  repetition,  from  which,  as  expe- 
rience shows,  may  arise  the  only  injury  suf- 
fered. Any  person  with  sufiident  intelligence 
to  be  guilty  of  slander  ought,  in  the  light  of 
common  experience,  to  anticipate  the  repeti- 
tion, of  such  slander,  and  the  Injurious  con- 
sequence thereof.  He  who  utters  a  slander, 
especially  against  the  reputation  of  a  woman 
for  cha.stlty,  mn.it  know  that  he  is  opening 
a  veritable  Pandora's  box.  He  must  realize 
that  he  Is  turning  loose,  as  it  were,  the  down 
of  thistle,  and  ought  not  to  be  heard  to  say 


that  he  Is  not  responsible  for  the  wind's  scat- 
tering it  abroad.  The  "breath"  of  scandal 
blows  almost  as  universally  as  does  the  'wind. 
Of  a  scandal,  even  when  uttered  to  only  a 
few  persons,  it  may  well  be  said : 

"Behold  how  great  a  matter  a  little  fire  kin- 
dletb"  (James  3:6) ;  and,  "He  that  kiodlcth  a 
fire  shall  surely  make  restitution"  (Exodna, 
22:6), 

We  cannot  tell  from  the  opinioQ  in  King 
r.  Sassaman,  supra,  to  what  extent  the  mat- 
ter of  repetition  was  considered  by  the  court. 
If,  however,  the  court  referred  to  retorts 
originated  by  the  defendant,  it  is  sufficient 
to  say  that  in  that  case  the  plalntlfr  was 
suing  for  "vindictive,"  as  well  as  actual,  dam- 
age, and  what  appears  to  have  been  a  pa^$- 
ing  remark  of  the  court  was  correct  as  ap- 
plied to  exemplary  damages. 

The  texts  in  both  Odgers  and  Nevrell, 
sapra,  have  reference  to  defamatory  words 
which  are  not  actionable  per  se,  and  'where 
special  damages  are  alleged.  In  such  case 
the  authorities  cited  by  appellhnt  sustain 
the  iMropositlon  that  the  original  utterer  of  a 
slander  la  not  responsible  for  the  damage 
ensuing  from  its  repetition.  Newell,  referring 
to  this  proposition,  says: 

"But  this  apparent  hardship  only  arises  where 
the  words  are  not  aotionable  without  proof  of  spe- 
cial damage.  When  th*  words  are  actionable  in 
themselves,  the  jury  may  find  damages  generally, 
and  will  judge  &om  the  circumstances  what  the 
amount  will  be."  Newell  on  Slander  and  Ldbel. 
432. 

Odgers  (1st  Am.  Bd.  S18)  says  that  special 
damages  must  be  pecuniary,  and  do  not  in- 
clude— 

"mental  distress,  illness,  expulsion  from  a  re- 
ligious society,  etc.  But  where  the  words  are 
actionable  per  se,  the  jury  may  take  sueh  mat- 
ters into  their  consideration  in  according  dam- 
ages." 

In  each  of  the  American  cases  dted  by 
appellant,  supra,  except  Prime  v.  Eastwood, 
the  court  explicitly  states  the  words  were 
not  actionable  per  se,  and  that  only  such 
special  damages  as  were  proven  could  be  re- 
covered. It  would  seem  that  the  words 
spoken  in  Prime  v.  Eastwood  were  actionable 
per  se,  but  the  court  did  not  refer  to  this 
fact;  <m  the  contrary  it  treated  the  case 
wholly  as  an  action  for  special  damage,  dt- 
Ing  TerwllUger  v.  Wand,  supra,  In  reference 
to  "defamatory  words  not  actionable  in 
themselves."  Besides  there  was  no  oiler  to 
prove  that  the  slander  per  se  uttered  by  de- 
fendant had  been  repeated,  but  only  that: 

"There  was  a  rumor  in  the  neighborhood  ia 
reference  to  plaintiff,  and  that  plaintiff  had 
claimed  that  defendant  had  some  of  his  hogs." 

It  appears  that  both  parties  were  claim- 
ing the  same  hogs.  The  court  held  that  this 
testimony  was  not  admissible. 

We  have  not  thought  it  necessary  to  ex- 
amine the  English  authorities  dted  by  ap- 
pellant supra,  but  we  infer  from  their  dta- 
tion  in  text-books  that  they  do  not  relate  to 
actions  for  slander  per  se.  If  It  Is  other- 
wise, we  would  not  consider  as  very  i>ersua- 
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edve  In  tills  matter  the  decision  of  courts  In 
a  coiintry  where  It  Is  held  not  to  be  slander 
per  se  to  call  a  virtuous  woman  a  "whore" 
or  a  "prostitute."  Referring  to  this  Lord 
Campbell  said: 

"I  may  lament  the  unsatisfactory  state  of  our 
law  according  to  which  the  imputation  of  words, 
however  gross,  on  an  occasion  however  public, 
upon  the  chastity  of  a  modest  matron  or  a  pare 
Tirjrin,  is  not  actionable  without  proof  that  it 
has  actually  produced  special  temporal  damages 
to  her."    Lynch  v.  Knight,  9  H.  L.  0.  593. 

Lord  Brougham  added: 

"Instead  of  the  word  'unsatisfactory'  I  should 
substitute  the  word  'barbarous.' "    Id.  594. 

We  overrule  the  other  assignments  of  er- 
ror. The  length  of  this  opinion,  rendered  un- 
avoidable by  the  Importance  of  the  ques- 
tions discussed  herein,  preclude  our  giving 
our  reasons  for  so  doing,  though  some  of 
them  present  interesting  questions  of  law. 

For  the  reasons  stated,  the  Judgment  of  the 
lower  court  Is  reversed,  and  this  cause  Is 
remanded  for  a  new  trial. 

Reversed  and  remanded. 

On  Motion  for  Rehearing. 

[18]  Appellant  tnslBts  that,  inasmuch  as  its 
«odefendant,  Dold,  did  not  appeal,  and  as  he 
has  filed  in  this  court  his  written'  consent 
that  the  Judgment  of  the  lower  court  herein 
be  affirmed  as  to  him,  such  Judgment  should 
be  alBrmed  as  to  him  and  reversed  and  re- 
manded as  to  appellant  Against  this  ap- 
pellee enters  he#  vigorous  protest.  Thus  is 
presented  the  remarkable  spectacle  of  a  de- 
fendant, against  whom  a  Judgrment  for  |20,- 
000  has  been  rendered,  asking  that  the  ^ame 
be  affirmed,  and  the  plalntUf  therein  protest- 
ing against  sudi  affirmance.  Wlien  it  Is  re- 
membered that  th6  appellant  ts  a  foreign 
corporation,  and.  If  prosecuted  alone,  might 
secure  a  removal  of  this  cause- to  the  federal 
court,  the  reason  for  the  anomalous  i>ositlon 
of  the  parties  hereto  may  be  auiiulsed ;  but 
with  that,  further  than  It  afFectf  their  legal 
rights,  this  court  is  not  concerned. 

We  have  held  in  our  original  opinion  here- 
in that,  as  to  two  of  the  alleged  slanders, 
the  defendants  were  Joint  tort-feasors.  Such 
being  the  case,  the  appellee  had  the  legal 
right  to  sne-tbem  Jointly,  ,and  we  do  not 
think  that  any  one  can  deprive  her  of  that 
privilege  without  her  consent,  at  any  stage 
of  the  proceeding.  It  is  true  that,  as  site 
might  have  brought  her  suit  against  either 
of  them  separately,  she  may  dismiss  as  to 
either  of  them,  or,  having  obtained  a  Joint 
Judgment  against  them,  Cold  not  having  ap- 
pealed, with  his  consent,  which  might  be  in- 
ferred from  his  failure  to  appeal,  and  with 
the  consent  of  the  appellant  company,  she 
might  have  an  affirmance  against  Dold  and 
continue  her  case  against  the  company,  up- 
on the  ground  that  both  Oold  and  the  com- 
pany would  be  estopped  to  subsequently  ob- 
ject to  such  proceeding.  Whether  this  would 
be  true  or  not  we  are  not  called  upon  to  de- 


cide, for  the  reason  that  the  appellee  Is 
not  consenting  to  such  action. 

The  statute  provides  that  there  shall  be 
but  one  final  Judgment  (article  1997,  R.  S.) ; 
and,  Inasmuch  as  the  plalnttflT  has  not  aban- 
doned her  cause  of  action  against  the  de- 
fendants Jointly,  but  is  Insisting  upon  the 
same,  we  hold  that  a  reversal  as  to  one  of 
such  defendants  operates  as  a  reversal  as 
to  both  of  them.  Danner  y.  Walker-Smith 
Co.,  154  8.  W.  301,  302;  RaUway  Co.  v. 
Smith,  99  S.  W.  ITl ;  Hamilton  t.  Prescott, 
7S  Tex.  665,  11  S.  W.  548. 

Motion  overruled. 


SOUTHWESTERN  TELEGRAPH  &  TELE- 
PHONE CO.  y.  WILKINS. 
(No.   6528.) 

(Court  of  Civil  Appeals  of  Texas.    Austin.   Nov. 

2i,  1915.     Rehearing  Denied 

Jan.  26. 1916!) 

1.  TaiAi  ♦=»121(2)— Abouicbwx  of  CotjKSBL— 
EviDENCB  TO  Sustain. 

In  an  action  for  general  damages  for  slan- 
der, remarks  by  plaintiff's  counsel  that:  "Slan- 
der goes  upon  wings  and  is  scattered;  slander 
gets  wings  and  never  stops"— were  proper; 
proof  of  the  natural  consequences  of  an  act 
shown  by  the  testimony  not  being  necessary  to 
warrant  counsel  to  refer  to  them. 

[Ed.  Note.— For  other  cases,  see  Trhil,  Cent 
Dig.  §1  294-298,  300;    Dec.  Dip.  «8=»121(2).] 

2.  BVIDKNOB  «=>121— OOHPETKNCT— -RbS  GB8- 
TiB. 

In  an  actios  against  a  telephone  company 
for  slander  uttered  by  its  manager,  in  stating 
that  the  company  did  not  allow  girljs  who  were 
not  ladies  to  hang  around  the  ofiSce,  the  response 
of  plaintiff  that  she  was  as  pure  as  the  mana- 
gers wife  was  competent  as  part  of  the  res 
gestee. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  %i  S<»,  S07-838,  1117,  1119;  Dea 
Dig.  *=»i21.] 

3.  LiBKi,  ANJD  Slanois  «=9l06  —  AoTions  — 

EVIOBNCS. 

In  an  action  for  slander,  where  it  is  shown 
that  defendant's  manager  at  his  honse  told  plain- 
tiff and  her  roommate  that  they  were  discharg- 
ed ;  tliat  defendant  company  did  not  allow  girls 
to  work  for  It  that  were  not  ladies;  that  they 
had  had  men  in  their  room  at  night,  and  later 
at  the  company's  office  told  them  to  get  out; 
that  defendant  did  not  allow  girls  who  were  not 
ladies  to  hang  about  the  office,  whereupon  plain- 
tiff said  that  she  was  as  pure  as  the  manager's 
wife — his  reply  that  if  she  were  a  man  he  would 
s)ap  her  downstairs  was  competent,  as  tending 
to  show  that  he  meant  by  ilia  language  at  the 
house  to  charge  her  with  having  had  carnal  in- 
tercourse with  men. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  H  282,  283,  292-294 ;  Dec. 
Dig.  «=9l05.] 

4.  Libel  and  Slandeb  €=»8S  —  Pijeadino  — 
Petition. 

Allegations,  in  a  petition  for  slander,  that 
plaintiff  would  henceforth  be  debarred  from  hon- 
orable employment;  that  she  bad  suffered  in 
her  reputation  among  the  people  of  the  commu- 
nity ;  that  she  would  henceforth  be  looked  upon 
with  scorn  and  ridicule,  and  would  always  be 
excluded  from  the  society  of  respectable  people, 
not  knowing  the  falsity  of  the  imputations  cast 
upon  her^-are  not  objectionable  as  being  vague 
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and  uncertain,  nor  as  aUeging  remote  and  spec- 
ulative damages. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  §  212;   Dec.  Dig.  «=»88.] 

6.  Libel   and    Slandeb   Q=>88— Plxadino— 
Damages. 

In  an  action  for  general  damages  for  slan- 
der, the  petition  need  not  itemize  the  elements  of 
damages  as  to  what  amount  was  claimed  for  loss 
of  employment,  what  for  loss  of  society,  etc., 
but  may  allege  the  damage  in  the  aggregate. 

[Ed.   Note.— For   other   cases,   see   Libel   and 
Slander,  Cent  Dig.  {  212 ;   Dec.  Dig.  «=>88.] 
&  LiBEi.   AND   Slandeb   «=9l24  —  Instbuc- 

TIONS. 

In  an  action  against  a  corporation  for  slan- 
der by  its  manager,  instrucbons,  aatborizing 
recovery  if  the  manager  was  the  agent  of  the 
company  and  was  then  acting  for  it  within  the 
scope  and  authority  of  his  employment,  is  not 
objectionable  as  permitting  a  recovery  merely 
because  the  language  was  uttered  contemporane- 
ously with  the  manager's  employment  by  de- 
fendant 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slandei-,  Cent  Dig.  §{  365-370,  372,  373 ;  Dec. 
Dig.  «=»124.] 

7.  Libel  and  Slandeb  «=>4  —  Elements  — 
"Actual  Malice." 

"Actual  malice"  includes  an  unlawful  act 
done  in  reckless  disregard  of  the  rights  of  an- 
other. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {  111 ;   Dec.  Dig.  «=**. 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Actual  Malice.] 

Appeal  from  District  Court,  Caldwell  Coun- 
ty;   Frank  S.  Rol)erts,  Judge. 

Action  by  Sadie  Wllklns,  by  next  friend, 
against  the  Southwestern  Telegraph  &  Tele- 
phone Company.  From  a  judgment  for  plain- 
tiff, defendant  a;^)eals.  Reversed  and  re- 
manded. 

A.  P.  Wozencraft  and  S.  P.  English,  both 
of  Dallas,  and  Batts  &  Brooks  and  Hart  & 
Woodward,  all  of  Austin,  for  appellant.  B. 
B.  Coopwood  and  J.  B.  Hatchltt,  both  of 
Lockhart,  and  Fiset,  McClendon  &  Shelley, 
of  Austin,  for  appellee. 

JENKINS,  J.  This  is  a  companion  case  to 
S.  W.  Tel.  &  Tel.  Co.  v.  Ua  Long,  183  S.  W. 
421,  this  day  decided  by  this  court.  We 
adopt  our  findings  of  fact  In  that  case  for 
our  findings  of  fact  in  this  case. 

[1]  For  reasons  stated  in  our  (pinion  In 
the  former  case,  we  reverse  and  remand 
this  case.  However,  the  objections  to  argu- 
ment of  counsel  for  appellee,  as  shown  by 
bill  of  exceptions  in  the  Long  Case  did  arise 
in  this  case.  Appellant's  tenth  assignment 
of  error  herein  is  as  to  the  statement  by 
counsel  for  appellee  in  his  argument  to  the 
jury  that:  "Slander  goes  upon  wings  and  Is 
scattered;  slander  get  wings  and  never 
stops" — the  objection  being  that  there  was 
no  evidence  of  such  facts  and  no  pleading 
to  sui)port  such  fact.  For  reasons  stated  in 
our  (pinion  in  the  Long  Case,  we  think  that 
the  allegation  that  the  slander  was  uttered 
in  the  presence  of  others  is  sufficient  allega- 


tion that  it  win  probably  be  repeated.  In 
order  to  warrant  counsel  in  referring  to  tb* 
usual  and  natural  consequences  of  an  a<-t 
shown  by  the  testimony,  it  Is  not  necessnry 
to  prove  such  consequences.  The  Jury  ooald 
take  cognizance  thereof,  as  well  as  any  wit- 
ness who  might  have  been  called  to  prove  the 
same.  If  testimony  was  introduced  to  prove 
the  commmi  experience  of  mankind,  it  would 
add  no  weight  to  such  fact  Counsel  in  ar- 
giunent  to  a  Jury  may  properly  refer  to  sucb 
experience;  for  the  reason  it  is  presumed 
to  be  known  as  a  fact  by  the  Jury. 

In  the  concluding  portion  of  our  opinion 
in  the  Long  Case  we  stated  that  on  account 
of  the  length  of  that  (pinion,  we  did  not 
give  our  reasons  for  overruling  a  number  of 
appellant's  assignments  of  error.  In  so  far 
as  those  assignments  are  identical  with  appel- 
lant's assignments  herein  we  here  briefly 
state  our  reasons  for  overruling  the  same. 

[2,  3]  We  overrule  the  assignment  of  er- 
ror, in  reference  to  the  statement  made  by 
appellee  in  the  hall  of  appellant's  office  that 
she  was  as  pore  as  Dold's  wife,  for  the  rea- 
son that  the  same  was  res  gests  of  that  con- 
versation, and  also  as  to  Dold's  reply  becaufe 
it  tends  to  show  that  he  meant  by  the  lan- 
guage used  In  his  house  to  charge  ai^iellee 
and  Miss  Long  with  having  had  carnal  inter- 
course with  men. 

[4]  We  overrule  appellant's  assignments 
of  error  with  reference  to  the  action  of  the 
court  In  not  sustaining  his  special  excep- 
tions to  that  portion  of  appellee's  petition 
wherein  she  alleged  that  she  would  hence- 
f<»th  be  debarred  from  honorable  employ- 
ment, that  she  haid  suffered  in  her  reputa- 
tion among  the  people  of  Lockhart,  and  that 
she  would  henceforth  be — 
'looked  upon  with  scorn  and  ridicole,  and  will 
always  be  excluded  from  the  society  of  all  re- 
spectable people,  not  knowing  the  falsity  of  said 
imputations  cast  upon  her  as  aforesaid." 

The  objections  to  said  allegations  were 
that  they  were  vague  and  uncertain,  and 
the  matters  and  damages  alleged  were  re- 
mote and  speculative,"  etc  We  do  not  think 
that  such  damages  are  uncertain,  but,  on 
the  contrary,  that  they  are  such  as  valgbt 
reasonably  be  anticipated;  nor  do  we  see 
how  such  consequences  could  be  alleged  with 
greater  certainty.  In  this  connection  it 
should  l>e  kept  in  mind  tliat  this  is  not  a 
suit  to  recover  special  damages,  but  only 
those  which  the  law  presumes  have  resulted, 
and  will  result,  from  uttering  the  defama- 
tory words.  The  anticipation  of  such  In- 
juries, being  reasonable,  would  naturally 
Ijroduce  that  mental  anguish,  shame,  and 
mortification  which  appellee  alleges  she  suf- 
fered as  a  consequence  of  the  slander. 

[(]  For  the  reason  that  this  is  not  a  suit 
to  recover  special  damages,  we  overrule  the 
assignments  of  error  as  to  the  failure  of  the 
petition  to  Itemize  the  elements  of  damage:;. 
AS  to  wbat  amount  was  claimed  for  loss  of 
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employment,  wliat  amonnt  for  loss  of  society, 
etc.  Ko  special  damages  are  claimed  for  ei- 
ther of  such  Items,  and  therefore  It  was  not 
necessary  to  speclflcally  allege  such,  but  ap- 
pellee might  have  properly,  as  she  did,  al- 
lege the  amount  of  her  damage  In  the  aggre- 
gate. Townes  on  Pleading  (2d  Ed.)  405; 
Hallway  Co.  r.  Currie,  64  Tex.  85;  RaUway 
Co.  V.  Pettlt,  47  Tex.  av.  App.  354,  105  S. 
W.  43;  6  Ency.  Plead.  &  Br.  711. 

For  reasons  stated  in  the  Long  Case  we 
overrule  appellant's  assignment  of  error  In 
reference  to  the  charge  of  the  court  as  to 
republication  of  the  slander. 

[(]  We  do  not  think  that  the  diarge  of  the 
court  Is  subject  to  the  criticiam  that  It  per- 
mitted the  Jury  to  find  in  favor  of  appellee 
merely  for  the  reason  that  the  language  com- 
plained of  nd^ht  have  been  uttered  contem- 
poraneously with  Dold's  employment  by  ap- 
pellant, without  regard  to  whether  the  same 
was  uttered  within  the  scope  of  his  employ- 
ment   We  quote  from  said  charge  as  follows: 

"And  yon  further  find  from  the  testimony 
♦•  •  •  that  said  Dold  was  then  and  there  the 
agent  of  hia  codefendant,  the  Southwestern  Tele- 
graph &  Telephone  Company,  and  was  then  act- 
ing for  it  wiuin  the  scope  and  authority  of  his 
employment,"  etc. 

[7]  The  objection  to  the  charge  of  the 
court  defining  actual  malice  Is  that  it  refers 
to  another  portion  of  the  charge  for  a  def- 
inition of  actual  malice,  and  that  such  def- 
inition is  erroneous.  The  definition  referred 
to  is  that  actual  malice  includes  "an  unlaw- 
ful act  done  in  reckless  disregard  of  the 
rights  of  another."  This  Is  a  correct  state- 
ment of  the  law.  Publishing  Co.  v.  McDavld, 
157  S.  W.  226. 

We  ovemile  the  assignments  of  error  with 
refer«ice  to  the  testimony  of  the  district 
manager  Whatley,  for  the  reason  that  such 
testimony  tends  to  prove  the  authority  of 
Dold  in  the  premises. 

Reversed  and  remanded. 


STDDEBAKBR  HARNESS  CO.  ▼.  GEB- 
LACH  MBBOANTILB  CO.  (No.  928.) 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 
Feb.  23,  1916.) 

1.  CoTjBTs  €=>52— County  Codbts-^ubisdio- 

TION     —     DiSTBICT     CotJBTS     —    APFEIj:.AtB 
COUBTS. 

Where  Acta  34th  Leg.  c.  125,  f  2,  confer- 
ring upon  the  county  courts  the  dvil  jurisdiction 
of  ordinary  county  court^  and  repealing  the  act 
of  the  Twenty-Third  Legislature,  divesting  such 
courts  of  practically  all  of  their  jurisdiction 
save  probate  jurisdiction,  went  into  force  at  the 
time  an  appeal  from  justice  court  was  pending 
in  the  district  court,  the  jurisdiction  of  the  dis- 
trict court  terminated. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  U  184-192;   Dec.  Dig.  «8=»52.] 

2.  Appeai.  and   Ebbob  «=>20— Jubisdiction 

or    LOWEB    COITBT — NECESSITY. 

Where  the  district  court  had  no  jurisdic- 
tion of  an  appeal  from  a  justiqe  of  the  peace, 


the  Court  of  Civil  Appeals  has  no  Jurisdiction 
of  a  further  appeal  from  the  district  court,  ex- 
cept to  reverse  and  direct  the  transfer  of  the 
cause  to  the  county  court  having  jurisdiction  of 
the  appeal. 

[E^.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f §  81-87 ;   Dec.  Dig.  «=»20.] 

Appeal  from  District  Court,  Stempbill 
County;    Hugh  L.  Umphres,  Judge. 

Action  by  the  Stndebaker  Harness  Com- 
pany against  the  Gerladi  Itfercantlle  Com- 
pany. From  a  judgment  of  the  district  court 
on  appeal  from  a  justice  of  the  peace  for 
part  of  his  datm,  plalntlft  appeals.  Reversed 
and  remanded,  with  directions. 

B'lsher  &  Palmer,  of  Canadian,  for  appel- 
lant Hoover  &  Dial  and  Newton  P.  Willis, 
all  of  Canadian,  for  appellee. 

HALL,  J.  [1,  2]  This  snlt  originated  In 
the  justice  court  of  Hemphill  county;  the 
amount  In  controversy  being  $125.  Upon  ap- 
peal to  the  district  court,  judgment  was  there 
rendered  in  favor  of  appellant  against  appel- 
lee in  the  sum  of  $50,  and  costs^  Prior  to  the 
rendition  of  the  judgment  in  the  district 
court  the  Thirty-Fourth  Legislature  had  In- 
creased the  jurisdiction  of  the  county  court 
of  Hemphill  county.  This  act  became  opera- 
tive March  22,  1915.  Upon  the  restoration 
to  the  county  court  of  Its  general  jurisdic- 
tion, the  jurisdiction  of  the  district  court  of 
the  county  over  the  appeal  from  the  justice 
court  terminated.  This  questlcm  has  been 
definitely  settled  in  the  case  of  Tumbow  v. 
J.  E.  Bryant  Co.  (Sup.)  181  S.  W.  686,  and 
Is  conclusive  of  this  appeal.  In  accordance 
with  the  practice  prescribed  by  Judge  Phil- 
lips In  that  case,  the  judgment  of  the  dis- 
trict court  Is  reversed,  and  the  cause  remand- 
ed, with  instructions  to  transfer  the  case  to 
the  county  court  of  HemiAlll  county.  Since 
the  district  court  had  no  jurisdlcttoa  to 
determine  the  controversy,  this  court  ac- 
quires no  power  by  reason  of  the  appeal 
further  than  to  make  the  order  of  transfer. 

Reversed  and  remanded,  with  Instructions. 


NOBTHERN  IBB.  00.  ▼.  WATKINS  et  ai* 
(No.  7056.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Feb.  11,  1916.     Rehearing  Denied 

March  2,  1916.) 

1.  Waters  and  Wateb  CorssKs  «=>261  — 

>SUPPLY  —  CONTBAOTS  —  NONPKBFOBMANOIi— 

I  Act  OF  God — Resebvation  in  Contbaot. 
V  Where  the  defendant  agreed  to  furnish  the 
putintiS  an  amount  of  water^  which,  with  the 
natural  rainfall,  would  be  samcient  to  grow  his 
crop  of  rice  on  land  which  he  rented  from  the 
defendant,  and  the  contract  provided  for  dam- 
ages if  the  water  supply  was  insufiicient,  the 
defendant  was  liable  notwithstanding  an  un- 
usual tirought  caused  a  deficiency  in  the  water 
supply.) 

[Ed.  ^ote.— For  other  cases,  see  Waters  and 
Water  Courses,  Dec.  Dig.  ®=>261.1 
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2.  COWTBACTS  «=s>147  — OONSTBtTCTlON— POW- 
ma  OF  COTTBT. 

(  A  court,  under  ^ts  duty  to  construe  a  con- 
traec  cannot  make  a  contract  which  the  parties 
did  lK>t  contemplated 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  H  730,  7« ;  Dec.  Ug.  <S=>147.] 

3.  COKTBACTS  «=»308— ACTIOHS— Defkwsib— 
IMPOSSIBILITT  OF   PEBFOBMANCE. 

f  Where  the  law  creates  a  duty  and  the  par- 
ty \te  disabled  to  perform  it  without  his  fault, 
ana  has  no  remedy,  the  law  will  excuse  him, 
and  he  will  no<M)e  held  liable  in  damages  for 
nonperformance.  J 

[Ed.  Note. — Bor  other  cases,  see  Contracts, 
Cent.  Dig.  §{  1400-1443 ;   Dec.  Dig.  «s>303.] 

4.  CoNTBACTs  €=>303—NoMFEBFOBMANCB— De- 
fenses. 

A  contractor  is  not  liable  in  damages  when 
the  law  intervenes  to  prevent  the  performance 
of  his  contract. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  f  {  1409-1443 ;   Dec.  Dig.  «=>303.] 

5.  CoNTBACTS  «=»308—NoNPEBroBMANCit— De- 
fenses. 

While  the  promisor  cannot  be  compelled  to 
perform  an  undertaking  impossible  of  perform- 
ance through  an  act  of  Ood,  he  cannot,  on  the 
ground  of  hardship  or  impossibility,  escape  lia- 
bility in  damages,  m  the  absence  of  a  reservation 
covering  such  impossibility  of  performance. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  U  140&-1443 ;   Dec.  Dig.  «=>303.] 

6.  CoNTBACTS  ^ssSSZ—NoNPEBfoBUANOB— De- 
fenses—Evidence— Admissibiutt. 

In  such  case,  evidence  that  the  contract  was 
impossible  of  performance  was  inadmissible; 
that  being  no  defense^ 

[E3d.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §|  1306,  1307,  1339, 1347,  1348,  1465, 
1492,  1534-1542,  1764,  1768,  1772,  1801 '  1802, 
1804-1808,  1816,  1816;    Dec.  Dig.  <8=>3^.] 

7.  CoNlBACTs  «=»323—NoNPEBFOBMANCE— De- 
fenses—Questions  FOB  JtJBT. 

In  such  case,  no  question  was  presented 
for  the  jury  on  the  issue  of  impossibility  of  per- 
formance. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  a  1311,  1349,  1466,  1643-1548,  1827 
1827%  ;   Dee.  Dig.  «s>328.] 

8.  Watebs  and  Wateb  Coubseb  «=»2e3— Sup- 

PtT— CONTEAOTS  —  CONDITIONS  —  PeBFOBIC- 

ANCE— Necessity  of  Demand. 

Where  the .  defendant  agreed  to  furnish  a 
sufficient  supply  of  water  for  irrigating  lands 
for  plaintiff's  rice  crop,  the  contract  requiring 
the  plaintiff  to  demand  water,  in  writing,  be- 
fore the  time  at  which  he  expected  to  use  it, 
and  there  was  an  unusual  drought  and  all  par- 
ties knew  well  that  the  water  could  not  bo  fur- 
nished if  demanded,  it  was  no  defense  to  plain- 
tiffs suit  for  damages  on  account  of  failure  to 
fumifih  water  that  he  failed  to  demand  it  as  re- 
quired by  the  contract. 

[Ed.  Note.— For  other  cases,  see  Watprs  and 
Water  Courses,  Cent  Dig.  |  324;  Dec.  Dig.  <s=> 
263.] 

9.  Watbbb  and  Wate*  Coubses  «=3232— Ib- 
bioation  Companies— Ultra  Vibes  Acts— 
What  Constitutes. 

It  is  not  an  ultra  vires  act  for  a  corpora- 
tion, organized  for  the  purpose  of  irrigating  cer- 
tain lands  which  it  held,  to  contract  to  supply 
its  lessee  sufficient  water,  which,  with  the  nat- 
ural rainfall,  would  produce  a  nee  crop  on  the 
land,  without  any  reservation  to  cover  impossi- 
bility of  performance  through  act  of  God. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  §$  321,  322:  Dec. 
Dig.  «=s>232.1 


Api)eal  from  District  Court,  Matagorda 
County  r   Sam'l  J.  Styles,  Judge. 

Action  by  E.  Watklns  and  others  asainst 
the  Northern  Irrigation  Company.  Prom  a 
Judgment  on  a  directed  verdict  for  the  plain- 
tiffs, the  defendant  appeals.    AiBrmed. 

Gaines  &  Corbett,  of  Bay  City,  for  apr^ 
lant  Holland  &  Murphy  and  Krause  &  Wil- 
son, all  of  Bay  City,  for  appellees. 

LANG,  J.  For  tbe  purposes  of  this  opinion 
we  deem  the  following  statement  sufficient: 

The  Northern  Irrigation  Company,  a  cor- 
poration, appellant  herein,  was,  on  tlte  26th 
day  of  December,  1909,  the  owner  of  a  large 
body  of  laud  in  Matagorda  county,  Tex.,  up- 
on which  and  adjacent  thereto  It  owned  .and 
operated  an  irrigation  plant,  consistlnjr  of  all 
things  necessary  for  the  purpose  of  Irrigating 
said  land.  On  said  date  tbe  said  Irrlgatlott 
Company,  as  party  of  the  first  part,  entered 
Into  a  written  contract  with  appellees,  E. 
Watkins  and  Sam  Watklns.  In  said  contract, 
among  other  things  not  necessary  to  be  stat- 
ed, it  is,  in  substance,  provided : 

That  the  party  of  the  first  part,  for  and  in 
consideration  of  the  covenants,  promises,  and 
agreements  hereinafter  undertaken  to  be  kept 
and  performed  by  the  party  of  tUe  seccmd 
part,  has  devised  and  leased  to  the  party  of 
tbe  second  part  500  acres  of  its  laud  for  the 
year  1910. 

That  tbe  party  of  tbe  first  part  agrees  to 
furnish  to  the  itarty  of  the  second  part  all 
tbe  seed  rice  necessary  to  properly  plant  said 
land. 

That  said  party  of  the  first  part  further 
agrees  to  furnish  water  for  tbe  proper  Irriga- 
tion of  tbe  rice  crop  to  be  planted  on  said 
land  from  its  canal  or  pumping  plant,  it  being 
well  understood  and  agreed  between  the  par- 
ties hereto,  that  said  party  of  the  first  part 
is  to  furnish  water  from  Its  canal  or  pumping 
plant,  which,  together  with  the  natural  rain- 
fall, will  be  sufficient  to  properly  Irrigate  said 
land.  It  is  understood,  however,  that  should 
the  party  of  the  first  part  fail  to  furnish 
enough  water,  wbicb.  together  with  the  nat- 
ural rainfall,  will  be  sufficient  to  make  a  crop 
of  rice  on  the  above-described  premises,  or 
should  the  natural  rainfall,  in  case  tbe  first 
party  fails  to  furnish  enough  wafer  or  any 
water,  fail  to  be  sufficient  to  make  a  crop  of 
rice  oa  said  premises,  then  tbe-  first  party 
shall  forfeit,  as  damages  to  the  second  party, 
a  sum  not  exceeding  $4  per  acre  for  the  land 
not  irrigated  or  supplied  with  water,  either 
by  said  first  party  or  the  natural  raiufaU. 
But  In  no  case  shall  said  company  be  liable 
for  a  greater  amount  of  damages  than  the 
amount  actually  sustained  and  suffered  b; 
party  of  tbe  second  part,  and  in  no  event  to 
exceed  the  sum  of  $4  per  acre  for  the  land 
planted  lA  rice  which  did  not  receive  suffi- 
cient water,  and  party  of  the  first  part  shall 
not  be  liable  for  any  damages  tf  the  cn^ 
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yields  as  much  as  five  sacks  per  acre,  nor  If 
the  laud  is  not  properly  planted,  cultivated, 
and  a  good  stand  secured.  When  party  of 
the  second  part  desires  any  land  watered,  he 
shall  apply  therefor  in  the  manner  hereinaft- 
er provided  and  shall  call  upon  the  canal 
superintendent  of  the  party  of  the  first  part 
to  go  upon  the  land,  before  the  time  for  wa- 
tering the  same,  after  such  notice  arrives, 
and  they  shall  together  examine  all  lead 
dltdies,  check  levees,  all  outside  levees,  and 
all  connections,  and  shall  then  determine  and 
agree  whether  or  not  they  are  In  such  condi- 
tion as  is  necessary  to  hold  the  water  and 
properly  cover  said  land ;  and  if  it  is  agreed 
that  they  are,  this  fact  shall  be  reduced  to 
writing,  dated,  and  signed  by  each  of  them, 
and  if  it  is  agreed  that  they  are  not,  this 
fact  and  the  extent  of  such  unreadiness  shall 
be  reduced  to  writing,  dated,  and  signed  by 
each  of  them.  The  foregoing  provisions  must 
be  fully  complied  with  before  any  claim  for 
damages  for  not  watering  said  land  can  be 
asserted  or  claimed.  When  any  request  for 
water  is  made,  the  land  for  which  the  water 
Is  demanded  and  the  crop  thereon  shall  be 
examined  by  the  farm  superintendent  of  par- 
ty of  the  first  part,  upon  written  request  of 
party  of  the  second  part,  filed  with  the  party 
of  the  first  part  at  the  time  that  the  request 
for  water  is  filed,  and  both  of  said  notices 
shall  be  delivered  and  filed  In  the  office  at 
headquarters  on  the  farm.  When  such  re- 
quest is  80  filed  and  written  five  days  there- 
after such  aaperlntendeBt  shall  go  upon  said 
land  and  examine  the  stand  of  rice  and  de- 
termine whether  or  not  the  same  is  sufficient- 
ly good  to  justify  the  watering  of  same,  and 
unless  there  is  at  least .  three-fourths  at  a 
perfect  stand  on  said  land,  the  same  shall 
not  be  watered,  except  at  the  option  of  the 
party  of  the  first  part  The  decision  of  such 
superintendent  as  to  the  stand  of  rice  shall 
be  final  ajqd  conclusive  between  the  parties 
hereto,  and  the  fiu!t  of  such  examination  by 
such  superintendent  and  his  decision  as  to 
the  kind  of  stand  he  finds  shall,  at  the  time, 
be  reduced  to  writing,  dated,  and  signed  and 
filed  in  the  ofitee  of  the  party  of  the  first 
part ;  and  until  these  conditions  shall  be  com- 
plied with  there  shall  be  no  obligation  on  the 
part  of  the  party  of  the  first  part  to  water 
said  land,  and  no  claim  for  damages  for  not 
watering  the  same  shall  ever  be  made.  The 
fact  that  the  party  of  the  first  part  does  fur- 
nish water,  in  whole  or  in  part,  to  water  any 
land,  shall  not  be  considered  as  a  waiver  of 
the  conditions  named  herein,  nor  any  of 
them,  and  shall  not  make  the  party  of  the 
first  part  liable  to  furnish  any  more  water  to 
said  laud,  nor  for  damages  in  any  amount 
whatsoever.  Before  any  land  is  planted  it 
should  be  properly  preiiared  for  planting,  and 
before  it  is  planted  the  superintendent  of  the 
farm  shall  be  called  upon  to  examine  the 
same,  and  shall  then  decide  whether  or  not 
it  is  00  prepared,  and,  if  not,  it  shall,  by  par- 
183  S.W.-28 


ty  of  the  second  part,  be  put  in  good  condi- 
tion under  the  direction  of  such  superintend- 
ent and  the  fact  of  such  examination  and 
approval  shall  be  reduced  to  writing,  dated, 
and  signed  by  both  parties,  and  until  this  is 
done  no  obligation  to  water  the  same  shall 
rest  upon  party  of  the  first  part,  but  it  may 
water  the  same  at  its  option. 

That  said  party  of  the  second  part  further 
agrees  that  they  will  properly  and  in  due 
time  plow  and  prepare  that  portion  of  said 
land  which  is  to  be  planted  In  rice,  and  that 
they  will,  before  the  20th  day  of  May,  190 — , 
have  said  land  planted. 

That  when  party  of  the  second  part  shall 
want  water,  they  shall  make  application  in 
writing,  addressed  to  the  manager  of  party 
of  the  first  part,  and  shall  name  ond  give  as 
near  as  possible  the  number  of  acres  to  be 
Irrigated,  and  whenever  water  is  wanted  by 
the  party  of  the  second  part  they  shall  give 
five  days'  notice  of  such  desire  so  that  the 
distribution  may  be  properly  regulated. 

That  in  consideration  of  the  leasing  and 
renting  of  said  land  above  described,  by  the 
party  of  the  first  part  to  the  party  of  the  sec- 
ond part,  and  in  consideration  of  the  furnish- 
ing of  all  seed  rice  necessary  to  properly 
plant  the  land  above  described,  and  in  consid- 
eration for  furnishing  water  as  herein  ^teci- 
fled,  and  in  consideration  for  other  undertak- 
ings herein  assumed  by  party  of  the  first 
part,  the  party  of  the  second  part  agree  and 
bind  themselves  to  deliver  to  the  party  of  the 
first  part,  after  said  crop  of  rice  has  matured, 
first,  one-half  of  the  entire  rice  crop  grown 
on  the  land  above  descriUed,  said  one-half  to 
be  delivered  to  the  party  of  the  first  part  at 
threshing  machine,  at  each  setting  of  the 
separator,  sacked  in  good  now  9-ouiice  64-inch 
sacks,  properly  sewed  up,  as  soon  as  threshed. 
The  delivery  here  mentioned  means  the  set- 
ting apart  and  piling  of  every  other  sack  as 
it  comes  from  the  machine.  Said  party  of  the 
first  part,  however,  is  to  pay,  10  cents  per 
sack  as  threshing  charges  for  its  share  of 
said  crop;  and,  second,  the  remaining  bal- 
ance of  said  crop  shall  belong  to  party  of  the 
second  part. 

AppcUees,  E.  Watkins  and  Sam  Watklns, 
filed  this  suit  in  the  district  court  of  Mata- 
gorda county,  on  the  1st  day  of  April,  1912, 
and  in  their  petition  they  allege  a  compliance 
with  the  terms  of  sold  contract  on  their  part 
and  a  breach  of  the  same  on  the  part  of  said 
Northern  Irrigation  Company,  in  that  said 
company  failed  to  furnish  them  sufficient  wa- 
.ter,  together  with  the  rainfall,  to  matur* 
their  rice  crop,  and  that  by  reason  of  such 
failure  they  made  no  crop,  to  their  damage  in 
the  sum  of  $9,000,  for  which  they  pray  judg- 
ment, as  well  as  for  all  such  other  and  fur- 
ther relief,  both  in  law  and  e<iulty,  to  which 
th^  may  be  found  Justly  entitled.  The 
Northern  Irrigation  Company  answered  ad- 
mitting the  execution  of  said  contract,  and 
that  it  failed  to  furnish  water  for  appelleeji' 
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crop  as  It  bad  contracted  to  do,  and  that  by 
reason  of  such  failure  no  crop  was  grown  on 
the  land  leased  by  It  to  appellees,  and  further 
specially  pleaded,  in  aroldance  of  appellees' 
demand:  First,  that  the  plaintiffs  were  the 
tenants  of  defendant  under  a  written  con- 
tract, and  that  the  only  rights  they  had,  or 
to  which  they  were  entitled,  were  those  ac- 
quired under  said  contract,  which  written 
contract,  among  other  provisions,  contains 
the  following : 

"Said  party  of  the  first  part  further  agrees 
to  furnish  water  for  the  proper  irrigation  of 
the  rice  crop  to  bt  planted  on  the  above-describ- 
ed land  from  its  canal  or  pumping  plant,  it  be- 
ing well  understood  and  agreed  between  the  par- 
ties hereto,  that  said  party  of  the  first  part  is 
to  furnish  wator  from  its  canal  or  pumping 
plant,  which,  together  with  the  natural  rain- 
fall, will  be  sufficient  to  properly  irrigate  said 
land.  It  is  understood,  nowever,  that  should 
the  party  of  the  first  part  fail  to  furnish  enough 
water,  which,  together  with  the  natuial  rain- 
fall, will  be  sufRcient  to  make  a  crop  of  rice  on 
tlie  alx>Te-dcscribed  premises,  or  should  the  nat- 
ural rainfall,  in  case  the  first  party  fails  to  fur- 
nish enough  water  or  any  water  sufficient  to 
make  a  crop  of  rice  on  said  premises,  then  the 
first  party  shall  forfeit  as  damages  to  the  sec- 
ond party  a  sum  not  exceeding  ^.00  per  acre 
for  the  land  not  irrigated  or  supplied  with  wa- 
ter either  by  said  first  party  or  the  natural 
rainfall.  But  in  no  case  shall  said  company  be 
liable  fur  a  greater  amount  of  damages  than  the 
amount  actually  sustained  and  suffered  by  par- 
ty of  the  second  part,  and  in  no  event  to  exceed 
the  sum  of  $4.00  per  acre  for  the  land  planted 
in  rice  which  did  not  receive  sufficient  water, 
and  party  of  the  first  part  shall  not  be  liable 
for  any  damages  if  crop  yields  as  much  as  five 
saclis  per  acre,  nor  if  the  land  is  not  properly 
planted,  cultivated,  and  a  good  stand  secured." 

That  the  contract  between  the  parties  pro- 
vided that  when  the  parties  of  the  second 
part  (plaintiffs)  shall  want  water  they  shall 
make  application  in  writing  addressed  to  the 
manager  of  the  party  of  the  first  part  (de- 
fendant), and  shall  name  and  give,  as  hear 
as  pos.sible,  the  number  of  acres  to  be  irrigat- 
ed, and  that  such  notice  shall  be  given  five 
days  In  advance.  It  Is  further  alleged  that 
plaintiff  never  made  written  demand  for  wa- 
ter, and  that  the  necessity  for  such  written 
demand  was  never  waived  by  the  defendant, 
and  therefore  there  was  no  obligation  on  the 
part  of  defendant  under  the  terms  of  said 
contract  to  furnish  plaintiff  any  water,  and 
that  therefore  they  cannot  recover  In  this 
action. 

The  defendant  further  specially  pleaded  as 
follows : 

"This  defendant  says  that  if  there  was  ever 
shortage   of  water,    and   if  this   defendant   did 
not  furnish  or  deliver  to  the  plaintiffs  water 
which,  together  with  the  natural  rainfall  would 
be    sufficient    to   irrigate   plaintiffs'   rice   crop,  I 
that  failure  so  to  do  was  occasioned  by  act  of , 
God,    to   wit,    an    unprecedented   drought    and  ] 
lack  of  water  in  the  Colorado  river. 

"That  during  the  current  crop  year  of  1910, 
and  at  all  times  during  said  year  when  the  rice 
crop  of  the  plaintiffs  was  in  need  of  water  for 
its  irrigation,  an  unprecedented  drought  pre- 
vailed in  Matagorda  county,  Tex.,  and  likewise 
in  that  section  of  the  country  from  the  drain- 
age of  which  the  headwaters  of  the  Colorado 
river  were  fed.  ' 


"That  the  plaintiffs  well  knew  and  it  was  by 
both  parties  contemplated  and  intended,  at  the 
time  of  the  signing  of  said  agreement  to  wa- 
ter said  land,  and  at  all  times  during  the  peiiod 
of  contractual  relationship  between  the  parties, 
that  the  defendant  was  to  furnish  water  from 
the  Colorado  river,  through  its  canal  and  pump- 
ing plant,  which,  together  with  the  natural  rain- 
fall, would  be  sufficient  to  irrigate  the  plaintiffs' 
rice  crop;  that  the  plaintiffs  and  defendant 
never  contemplated  or  intended  that  water  for 
irrigation  of  said  rice  crop  was  to  be  procure 
ed  by  the  defendant  from  any  other  source  than 
the  Colorado  river;  that  the  pumping  plant 
of  tiie  defendant  was  located  on  the  banks  of 
the  Colorado  river,  and  the  canals  of  the  de- 
fendant immediately  adjoined  and  connected 
with  the  pumping  plant,  and  is  adjacent  to  the 
Colorado  river ;  that  the  plaintiffs  well  knew 
that  it  was  impossible  and  impracticable,  and 
not  contemplated,  that  the  defendant  should 
procure  water  for  the  proper  irrigation  of  the 
rice  crop  of  the  plaintiffs  elsewhere  or  other- 
wise than  from  the  Colorado  river. 

"That  the  Colorado  river,  during  the  entire  rice 
watering  season  of  1910,  and  especially  during 
the  months  of  Hay,  June,  July,  August,  and 
Septeml>er,  adjacent  to  the  pumping  plant  of 
the  defendant  and  at  nearby  points,  contained 
less  water  than  was  ever  before  known  in  the 
history  of  Matagorda  county ;  that  the  drought, 
which  prevailed  both  at  the  source  of  the  Colo- 
rado river,  and  through  the  intermediate  tier  of 
counties  from  said  source  to  Matagorda  coun- 
ty, and  in  Matagorda  county,  during  said  pe- 
riod, was  unprecedented,  and  the  like  bad  never 
previously  occurred  in  the  record  history  of 
Matagorda  county. 

"That  there  was  not  sufficient  water  in  the 
Colorado  river  to  enable  the  defendant  to  pump 
water  and  furnish  the  same  to  the  plaintiffs; 
ttiat  the  defendant  made  every  possible  effort  to 
procure  water  and  furnish  the  same,  and  ex- 
pended large  sums  of  money  in  so  doing,  and 
was  ready  at  all  times,  both  day  and  night,  to 
procure  and  distribute  what  water  might  be 
available,  and  made  every  effort  so  to  do,  but 
that  no  water  sufficient  in  volume  or  quantity 
to  enalile  the  defendant  to  operate  its  pumping 
plant  was  available,  and  no  water  could  be 
procured  by  the  defendant  from  any  source, 
and  it  was  a  physical  impossibility  for  the  de- 
fendant to  furnish  any  more  water  than  was 
furnished  to  the  plaintifCs  for  the  irrigation  of 
plaintiffs'  rice  crop,  and  that  the  plaintiffs  well 
knew  and  contemplated  at  the  time  of  the  mak- 
ing of  the  contract  With  the  defendant  that  if 
water  could  not  be  procured  by  the  defendant 
from  the  Colorado  river,  that  it  was  a  pbyaical 
impossibility  for  the  defendant  to  procure  the 
same,  and  the  plaintiffs  never  intended  that  the 
defendant  should  procure  water  from  any  oth- 
er source  than  the  Colorado  river. 

"That  the  failure  of  the  defendant  to  furnish 
water  to  the  plaintiffs,  if  it  failed  to  do  so, 
sufficient  to  irrigate  said  rice  crop,  was  due 
solely  to  causes  over  which  the  defendant  had 
no  control,  and  due  solely  to  the  unprecedented 
drought  prevailing,  and  to  the  unprecedented  low 
stage  of  water  in  the  Colorado  river,  aud  was 
due  solely  to  an  act  of  Qod  or  nature,  and  said 
act  of  God  was  the  proximate  cause  oil  the  dam- 
age suffered  by  the  plaintiffs. 

"That  the  contract  between  the  parties  pro- 
vided that  in  event  the  water  furnished  by  this 
defendant  and  the  natural  rainfall  were  insuf- 
ficient to  make  a  crop  of  rice,  the  defendant 
should  forfeit  damages  to  the  plaintiff  for  the 
land  not  irrigated. 

"That  said  agreement  of  forfeiture  was  made 
contemplating  the  continuous  and  normal  Sow 
and  supply  of  water  in  the  Colorado  river  oppo- 
site the  pumping  plant  of  the  defendant,  and  in 
the  making  of  said  agreement  for  irrigating  said 
rice  crop  the  plaintiffs  and  the  defendant  in- 
tended and  expected  that  the  water  to  be  fur- 
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nished  by  the  defendant  was  to  be  procured  from 
the  Colorado  river,  and  not  elsewhere,  and  con- 
templated the  continued  existence  of  said  war 
ter  in  said  river;  that  the  unprecedented 
drought  in  Matagorda  county,  as  before  set 
forth,  destroyed  the  normal  flow  of  the  Colorado 
river  in  Matagorda,  county,  and  opposite  the 
defendant's  pumping  plant,  and  as  a  result  ot 
such  unprecedented  drought,  which  had  never 
before  occurred  in  the  recorded  history  of  Mat- 
agorda ooon'ty  <which  was  an  act  of  Ood  and 
beyond  the  control  of  this  defendant),  and  the 
destruction  of  the  water  supply  in  the  Colorado 
river,  the  defendant,  Northern  Irrigation  Com- 
pany, was  discharged  from  the  performance  of 
said  contract,  and  its  obligations  thereunder 
terminated. 

"That  there  was  an  implied  conditiob  in  the 
contract  of  irrigation  between  the  parties  that 
the  water  in  the  Colorado  river  should  continue 
to  be  in  existence  in  sufficient  quantity  at  the 
time  irrigation  was  necessary,  and  the  plain- 
tiffs and  the  defendant  so  contemplated  the  con- 
tinued existence  of  the  water  in  the  Colorado 
river ;'  that  said  water  was  destroyed  and  made 
unavailable  by  the  unprecedented  drought  in 
Matagorda  county,  opposite  the  defendant's 
pumping  plant,  and  thereby  all  obligation  on 
the  part  of  the  defendant  to  furnish  water  to 
the  plaintiffs  was  terminated,  and  the  defend- 
ant discharged  from  performance  of  the  con- 
tract. 

"That  this  defendant  is  not  an  insurance  com- 
pany, and  its  only  charter  powers  are  as  fol- 
lows: 'For  Uie  purpose  of  conatructing,  main- 
taining and  operating  canals,  ditches,  flumes, 
laterals,  reservoirs,  dams,  lakes  and  wells  and 
of  conducting  and  transferring  water  to  all 
persons  entitled  to  the  same  for  irrigation,  min- 
ing, milling,  to  cities  and  towns  for  waterworks 
and  for  stock  raising,  and  for  the  puraoae  of 
building  storage  reservoirs,  fgr  the  collection 
and  storage  of  water  for  the  purposes  before 
mentioned.' 

"That  this  defendant  conM  oot,  under  its 
charter,  insure  the  supply  of  water  to  the  plain- 
tiff when  such  water  was  not,  as  In  the  present 
instance,  obtainaUe  from  the  contemplated 
source  of  supply,  to  wit,  the  Colorado  river, 
and  that  plaintiffs  well  knew,  at  the  time  of 
the  making  of  said  contract  between  the  parties, 
the  power  and  extent  of  defendant's  charter 
powers,  or,  if  the  plaintiff  did  not  know  the  ex- 
tent of  such  charter  powers,  tiiey  were  charged 
with  knowledge  thereof,  and  had  constructive 
knowledge  thereof. 

"That  an  effort  on  tte  part  of  ths  defendant 
to  insure  the  furnishing  of  water  to  the  plaintiff, 
especially,  as  in  the  instant  case,  when  the  de- 
fendant furnished  the  land  and  seed  and  was 
making  every  effort  to  furnish  the  water,  would 
be  clearly  an  ultra  vires  act." 

It  Is  admitted  by  the  answer  of  the  de- 
fendant, and  sbown  by  the  undlspnted  evi- 
dence, that  no  water,  together  with  the  nat- 
ural rainfall  sfffBclent  to  mature  plaintlfTs' 
crop  of  rice,  was  furnished  by  defendant,  as 
provided  by  said  contract,  and  that  by  reason 
thereof  plaintiffs'  crop  was  an  entire  fallnre, 
and  that  no  rice  crop  was  made  by  them; 
that  It  was  apparent  to  all  parties  that  be- 
cause at  a  want  of 'a  sufficient  flow  of  water 
In  the  Colorado  river.  It  was  impossible  for 
defendant  to  famish  snch  necessary  water; 
that  one  of  the  provisions  of  said  contract  is 
that  It  Is  understood,  however,  that  should 
the  party  of  the  first  part  (defendant)  fall 
to  furnish  enough  water,  which,  together 
with  the  natural  rainfall,  will  be  sufllcient  to 
make  a  crop  of  tlce  on  the  leased  land,  or 
should  the  natural  rainfall,  In  case  firat  par- 


ty falls  to  furnish  enough  water,  or  any  wa- 
ter, snfllclent  to  make  a  crop  of  rice  on  said 
premises,  then  the  first  party  shall  forfeit 
as  damages  to  the  second  party,  a  sum  not 
exceeding  ?4  per  acre  for  the  land  not  ir- 
rigated or  supplied  with  water,  either  by 
said  first  party  or  the  natural  rainfall.  It 
is  also  shown  by  the  undisputed  evidence 
that  plaintiffs  had  409  acres  planted  In  rtce 
on  said  leased  premises;  that  there  was  an 
unprecedented  drought  in  1910,  and  that  by 
reason  thereof  there  was  a  shortage  of  water 
in  said  river. 

Under  the  foregoing  pleadings  and  undis- 
puted evidence  the  trial  court  Instructed  the 
Jury,  which  had  been  selected  by  the  parties 
to  the  suit,  to  return  a  verdict  for  plaintiffs 
for  the  sum  of  $1,636  and  upon  the  return  of 
snch  verdict  Judgment  was  accordingly  ren- 
dered. From  this  judgment  the  Northern  Ir- 
rigation Company  has  appealed. 

By  appellants'  first  and  third  assignments 
It  Is  Insisted:  First,  that  the  trial  court 
erred  in  refusing  to  permit  defendant  to  prove 
by  witnesses  A.  M.  Anderson,  manager,  B.  J. 
Jones,  engineer,  and  August  Keike,  canal  su- 
perintendent of  the  defendant  company,  that 
the  Northern  Irrigation  Company  had  been 
in  operation  for  about  10  years,  and  that  at 
all  times  prior  to  the  season  of  1910  they 
had  procured  water  from  the  Colorado  river 
through  the  intake  provided  for  the  supply- 
ing of  water  for  the  year  1910,  and  that  at 
no  time  prior  to  such  season  had  there  been 
a  failure  of  the  water  supply  In  the  Colorado 
river,  or  a  failure  of  the  crops  on  the  canal ; 
that  the  contract  entered  Into  by  the  plaintiff 
and  the  defendant  was  entered  Into  on  the 
faith  of  being  supplied  from  the  usual  and 
customary  source — that  is,  from  the  Colorado 
river  and  through  the  Intake,  to  be  raised  by 
Its  pumping  plant  into  its  canal — ^that  as  a 
matter  of  fact,  it  did  supply  all  the  water 
that  was  needed  up  to  and  Including  the  10th 
to  the  15th  of  June,  1910 ;  that  at  such  time 
there  was  a  complete  failure  of  the  water 
supply  In  the  Colorado  river,  and  no  water 
conld  be  procured  from  said  river  for  the  Ir- 
rigation of  plaintiffs'  rice,  or  for  the  irriga- 
tion of  the  rice  crop  of  the  other  farmers  on 
the  canal  of  the  defendant  company;  that 
no  rice  was  grown  or  harvested  on  the  canal 
of  the  defendant  company  for  that  season, 
and  that  the 'sole  reason  for  the  failure  to 
do  80  was  the  failure  of  the  water  supply  in 
the  Colorado  river;  that  the  manager  of  the 
defendant  company  kept  his  crew  on  said 
canal,  kept  fuel  on  hand,  and  kept  the  ma- 
chinery In  perfect  condition,  and  ready  to 
pump  and  supply  water  at  any  moment  that 
water  could  be  obtained  from  the  Colorado 
river,  and  If  there  had  been  a  rise  in  the 
river  or  an  increase  of  the  water  from  any 
source,  it  would  have  been  able  to  have  sup- 
plied it  to  the  plaintiffs.  The  court  refused 
to  permit  or  consider  snch  testimony  on  the 
ground  that  the  failure  of  the  water  supply 
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In  the  Colorado  river  did  not  exempt  the  de- 
fendant from  liability  for  failure  to  supply 
water  to  the  plaintiff,  because  there  was  no 
provision  In  the  contract  sued  upon  limiting 
the  liability  for  sndi  cause,  to  whldi  action 
of  the  court  the  defendant  excepted.  Sec(»id, 
that  the  trial  court  erred  In  refusing  to  per- 
mit the  defendant  to  prove  by  Y.  U  Le  Tulle, 
A.  J.  Harty,  C.  F.  Baker,  and  B.  L.  Savage, 
old  resl(le;its  of  Matagorda  county,  Tex.,  and 
thoroughly  familiar  with  conditions  of  the 
Colorado  river  at  all  times  during  the  past 
10  years  (and  the  said  Savage  having  been 
in  charge  of  the  pumping  plant  of  the  Gravity 
Irrigation  &  Power  Company,  directly  across 
the  river  from  the  Northern  Irrigation  Com- 
pany), as  to  the  failure  of  the  water  supply 
In  the  Colorado  river;  the  court  declined  to 
permit  such  testimony  to  be  offered,  or  to  con- 
sider the  same,  on  the  ground  that  the  failure 
of  the  water  supply  In  the  Colorado  river 
did'  not  exempt  the  defendant  from  liability 
for  failure  to  supply  water  to  the  plaintiffs, 
because  there  was  no  clause  In  the  contract 
limiting  liability  for  failure  to  supply  water, 
to  which  action  of  the  court  the  defendant 
excepted. 

[1-S]  It  must  be  conceded  that  by  the  con- 
tract between  the  parties  appellant  agreed, 
without  reserve  or  exception,  to  furnish  ap- 
pellee sufflcient  water,  together  with  the 
natural  rainfall,  to  mature  a  rice  crop  on 
said  leased  premises,  und  that  It  was  in  con- 
templation at  the  time  said  contract  was  ex- 
ecuted by  the  parties  thereto  that  condi- 
tions or  events  might  arise  which  might  ren- 
der it  impossible  for  appellant  to  furnish  the 
water  contracted  for,  because  they  Inserted 
in  said  contract  the  following  clause: 

"It  is  underptooU,  however,  that  should  the 
party  of  the  first  part  fail  to  furnish  enough 
water,  which,  together,  with  the  natural  rainfall 
will  be  sufficient  to  make  a  crop  of  rice  on  the 
above-described  premises,.  •  *  •  then  the 
first  party  shall  forfeit  as  damages  to  second 
party  a  sum  not  exceeding  $4  per  acre  for  the 
land  not  irrigated,  or  supplied  with  water" 

— thus  limiting  appellant's  liability  in  case 
such  anticipated  e\'ent8  should  happen.  It 
must  also  be  conceded  that  the  leased  prem- 
ises was  the  property  of  appellant;  that  it 
was  under  no  obllgatlou  to  lease  the  aame  to 
appellees,  and  to  assume  the  obligation  to 
furnish  water  to  Irrigate  said  premises,  by 
said  contract,  but  that  such  obligation  or 
undertaking  was  a  voluntary  obligation 
which  appellant  bound  itself  to  perform  by 
the  unequivocal  terms  of  its  voluntary  con- 
tract Such  being  the  case,  the  sound  maxim 
that  as  a  man  binds  himself  so  shall  he  be 
bound  is  applicable,  and  this  court  Is  charged 
with  the  duty  to  so  hold.  The  appellees  may 
or  may  not  have  been  willing  to  contract  to 
cultivate  appellant's  land  without  payment 
of  damages,  if  appellant's  failure  to  furnish 
water  should  be  by  reason  of  an  unprecedent- 
ed drought,  but  we  do  know  that  in  this  case 
they  did  not  do  so,  and  we  are  not  at  liberty 
to  make  a  contract  for  them  which  they  did 


not  make  for  themselves.  Where  the  law 
creates  a  duty  or  imposes  a  charge,  and  tlie 
party  is  disabled  to  perform  It  withoat  his 
fault,  and  has  no  remedy,  then  the  law  will 
excuse  him,  and  in  such  case  he  will  not  be 
held  liable  in  damages  for  nonperf<»mance. 
Nor  can  he  be  held  liable  for  a  breach  of  his 
voluntary  contract  when  the  law  intervenes 
to  prevent  its  performance,  but  in  have  no 
such  case  before  us. 

"If  the  parties  to  a  voluntary' contract  make 
no  provision  for  a  dispensation,  the  law  gives 
none.  It  does  not  allow  a  contract,  fairly  and 
voluntari^  made,  to  be  annulled,  and  it  does 
not  permit  to  be  interpolated  what  the  parties 
themselves  have  not  stipulated.  The  pnHiUsor 
may  not  be  compelled  to  perform  the  undertak- 
ing, but  he  cannot,  on  account  of  hardship  or 
the  impossibility  of  performance  of  the  under* 
taking,  relieve  himself  from  the  liability  Incur- 
red by  the  contract.  Accordingly  one  who  volun- 
tarily enters  into  an  absolute  contract,  without 
qualification  or  exception" 

—to  furnish  water  to  another,  sufflcient  to 
mature  his  rice  crop,  must  abide  by  his  con- 
tract and  perform  his  undertaking,  and  can- 
not be  heard  to  say  that  he  was  prevented 
from  such  performance  by  reason  of  an  un- 
precedented drought  Eullng  Cose  Law,  vol. 
6,  II  364,  365,  367,  368,  pp.  977-1006;  North- 
em  Irrigation  Co.  ▼.  Dodd,  162  S.  W.  946; 
Moore-Cortes  Canal  Co.  t.  Oyle,  36  Tex.  Civ. 
App.  442,  82  S.  W.  350. 

[(]  The  case  of  Northern  Irrigation  Co.  ▼. 
IHxld,  supra,  was  one  in  which  the  suit  was 
based  upon  a  contract  exc<;uted  by  appellant 
in  this  case,  and  is  almost  identical  In  Its 
terms  with  the  contract  involved  in  this  case, 
and  the  same  questions  were  presented  in 
that  case  as  in  this,  and  decided  adversely  to 
the  contention  of  appellant  The  tact  that 
appellant  was  unable  to  furnish  water  which 
he  had  contracted  to  furnish  by  reason  of 
an  unprecedented  drought  is  no  defense  to 
appellees'  salt,  and  it  follows  timt  proof  of 
such  fact  was  not  admissible,  and  therefore 
the  trial  CQO^  did  not  err  on  excluding  the 
same. 

[7]  Assignments  2,  4.  and  5  complain  o£ 
the  refusal  of  the  trial  court  to  submit  to 
the  jury  appellant's  defense  of  unprecedented 
drought.  From  what  has  already  been  said 
it  is  clear  that  we  thliricthat  the  fact  that 
an  unprecedented  drought  prevailed  in  1910, 
which  made  it  Impossible  for  appellant  to 
perform  Its  part  of  said  contract,  was  no 
valid  defense  to  appellees'  cause  of  action, 
and  it  follows  that  we  think  such  defenao 
should  not  have  been  submitted  to  the  Jury. 
Said  assignments  are  overruled.  ' 

The  fifth  assignment  insists  that  the  court 
erred  in  refusing  to  Instruct  a  verdict  for 
appellant  There  is  no  merit  in  said  assign- 
ment, and  we  therefore  overrule  the  same. 

The  seventh  and  eighth  assignments  insist 
that  the  trial  court  erred  in  instructing  the 
Jury  to  return  a  verdict  for  appellees  for  f  1,- 
636  (same  being  ^  per  acre  for  409  acres, 
shown  by  the  undisputed  evidence  to  be  the 
number  of  acres  planted  in  rloe  by  appellees 
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on  said  rented  premises),  and  In  not  Instruct- 
ing a  verdict  for  appellant.  We  overrule 
these  assignments.  We  think  the  evidence 
was  such  that  made  It  the  duty  of  the  court 
to  Instruct  the  Jury  as  It  did,  as  no  other 
verdict  could  have  been  sustained  under  the 
undisputed  evidence. 

[t]  Appellant  also  insists  that  a  verdict 
should  have  been  Instructed  for  It  because 
the  evidence  falls  to  show  that  appellees  had 
properly  prepared  Its  land  for  planting ;  that 
they  took  proper  care  to  prevent  the  waste 
of  water;  that  they  maintained  the  neces- 
sary ditches;  and  that  they  failed  to  show 
by  the  evidence  that  they  made  a  demand 
for  water  In  writing,  as  they  were  obligated 
to  do  under  the  terms  of  their  contract.  We 
think  the  undisputed  evidence  shows  that 
appellees  properly  prepared  409  acres  of  the 
leased  land  for  planting;  that  they  planted 
their  rice  on  said  409  acres;  that  there  was 
a  good  stand  of  rice ;  that  bad  sufficient  wa- 
ter been  famished  to  Irrigate  it,  it  would 
have  produced  about  11  to  12  sacks  per  acre ; 
that  they  made  no  rice  whatever  because  of 
their  inability  to  get  water;  and  that  the 
average  market  value  of  rice  in  September, 
1910,  was  $2.50  per  sack,  and  in  October  of 
that  year  it  was  about  $2.50  per  sack.  There 
was  no  contention  In  the  trial  court  that  ap- 
pellees failed  to  perform  their  part  of  said 
contract,  except  In  that  they  did  not  demand 
water  in  writing.  Appellant  pleaded,  and 
the  undisputed  evidence  shows,  that  appel- 
lant could  not  furnish  the  water  contracted 
tor,  and  from  all  the  facts  pleaded  and  prov- 
en It  is  an>arent  that  all  the  parties  knew 
fbat  no  water  could  be  furnished  appellees 
by  appellant,  sufficient  to  mature  their  rice 
crop,  upon  demand  therefor,  either  4u  writ- 
ing or  otherwise;  and  therefore  to  make 
such  demand  under  such  circumstances  would 
have  been  an  idle  thing,  and  the  legal  maxim 
"that  the  law  does  not  require  iiny  one  to  do 
a  thing  vain  and  fruitless"  applies.  North- 
em  Irrigation  Co.  v.  Dodd,  162  S.  W.  946. 

[I]  We  overrule  appellant's  contention  that 
the  maMng  of  the  contract  in  this  case  was 
an  ultra  vires  act  on  the  part  of  appellant, 
without  comment. 

We  think  the  undisputed  evidence  shows 
that  appellees'  loss  by  reason  of  the  failure 
of  api)ellant  to  furnish  the  necessary  water 
to  mature  their  rice  crop  was  largely  In  ex- 
cess of  the  judgment  rendered  in  their  favor, 
and  therefore  overrule  appellant's  contention 
that  the  verdict  was  unauthorized  under  the 
contract. 

While  we  have  not  separately  discussed 
all  of  appellant's  assignments,  what  has  been 
said  disposes  of  all  of  them. 

We  find  no  error  in  the  trial  of  this  case 
In  the  lower  court,  nor  In  the  Judgment  there 
rendered;  therefore  said  Judgment  Is  af- 
firmed. 

Affirmed. 


CLAKK  v.  STATB.    (No.  8953.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  16, 

1916.    Rehearing  Denied  March  8,  1916.) 

CttaasM,  Law  «=»448— £vidknob— Opimionb 
— ^Identitt  of  Pkbsons. 

Where  a  witness  testified  that  at  the  time 
of  seeing  two  persona  leave  a  building  be  formed 
no  opinion  who  they  were,  refosal  to  permit 
him  to  testify  as  to  his  conclusion  subsequently 
formed  was  not  error,  where  the  court  found 
that  such  Bubseqn«it  condusion  was  formed 
from  a  process  of  reasoning  and  belief  based  on 
informatiou  subsequently  received  by  the  yrit- 


[Bd.  Note.— For  other  cases,  see  Criminal 
liaw,  Cent  Dig.  «  103&-1089, 1041-1043,  1046, 
1048-1061  (  Deo.  Dig.  «s>44^] 

Appeal  from  District  Court,  Kaufman 
Cktonty;   F.  L.  Hawkins,  Jud^. 

Claude  Clark  was  convicted  of  burglary, 
and  appeals.    Affirmed.  * 

Wynne  &  Wynne  and  8.  J.  Osborne,  all  of 
Kaufman,  for  appellant  C.  C.  McDonald, 
Asst.  Atty.  Qea.,  for  the  State. 

PRENDEHGAST,  P.  J.  Appellant  was  con- 
victed of  burglary,  and  his  punlBhrnent  as- 
sessed at  two  years  in  the  penitentiary. 

The  evidence  was  amply  sufficient  to  sus- 
tain the  verdict  Appellant  claimed  and  tes- 
tltted  that  he  was  in  the  house  alleged  to 
have  been  burglarized  at  the  time,  and  stole 
therefrom  certain  articles,  but  he  <3aimed 
that  the  brother  of  the  owner  of  the  house 
admitted  him  therein,  and  that  they  by  agree- 
ment' went  therein  to  gamble.  The  effect  of 
his  testimony  and  clalih  was  that  at  the  time 
he  entered  ttie  house  he  had  no  Intention  to 
commit  any  theft  or  do  anything  other  than 
gamble  with  the  bsotiier  of  the  owner  of  tike 
house.  The  state's  case  posltlyely  disputed 
the  appellant's  defense.  The  court,  in  a  cor- 
rect, full,  and  apt  charge,  submitted  all  the 
questions  raised  to  the  jury  for  A  proper  find- 
ing. 

Mr.  Crittenden  In  appellant's  behalf  testi- 
fied that  on  the  night  of  the  burglary  he  pass- 
ed said  house,  returning  from  church  with  his 
wife,  and  saw  two 'persons  come  out  of  the 
back  of  said  house,  and  he  was  permitted 
properly  to  describe  these  personsi  fully  and 
how  they  were  dressed.  The  effect  of  his 
description  was  to  describe  appellant  as  one 
of  these  parties,  and  the  other  as  Ben  Harris, 
the  brother  of  the  owner  of  said  house.  In 
his  direct  examination  he  stated  positively 
that  at  the  time  he  saw  these  persons  he  did 
not  then  form  any  opinion  as  to  who  they 
were.  The  appellant  sought  to  prove  by  him 
that  since  then  he  had  come  to  the  conclusion 
of  whom  they  were,  and  that  he  would  now 
testify  that  they  were  appellant  and  said  Ben 
Harris.  The  state  objected  to  this,  and  the 
court  went  into  the  matter  thoroughly,  both 
before  the  jury  and  with  the  jury  retired. 
He  attaches  as  a  part  of  his  qualification  the 
whole  testimony  of  the  witness  in  question 
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and  answer  form.  From  It  it  Is  clear  tbat  the 
Judge  was  authorized  to  conclude,  as  he  did, 
that  it  was  by  a  process  of  reasoning  from 
what  he  afterwards  heard,  and  not  what  he 
then  knew  at  the  time  he  saw  tbem,  from 
which  be  formed  his  <^inlon  that  It  was  said 
two  persons.  And  the  court,  in  his  qnaliflca- 
tlon,  says  he  excluded  the  answer  of  the  wit- 
ness because  be  did  not  recognize  the  parties 
at  the  time,  and  reached  the  conclusion  later 
that  it  was  them  from  a  process  of  reasoning 
or  believing  based  on  Information  subsequent- 
ly received  by  him.  We  think  the  authorities 
cited  by  appellant  are  inapplicable.  This  is 
the  only  question  for  decision.  The  court 
ruled  correctly. 
The  judgment  is  afDrmed. 


CHAMBEBLAIN  y.  STATE.     (No.  3951.) 

(Court  of  Crimmal  Appeals  of  Texas.    Feb.  23, 
1916.) 

1.  Cbiuinai.  Law  <S=>543(1)— Evidence— Tes- 
timony AT  FOBUEB  TBIAL  —  ABSENT  WlT- 


Upon  proof  that  a  witness  who  testified  at 
a  former  trial  was  no  longer  a  resident  of  the 
state,  his  testimony  at  such  former  trial  was 
admissible. 

[Ed.  Note. — BV>r  other  cases,  see  Criminal 
Law,  Cent  Dir.  9{  1233,  1236;  Dec.  Dig.  <8=» 
543(1).] 

2.  CuMiNAL  Law  «=>614(2)— Continuancb— 
Absent  Witnesses  —  Cumulative  Testi- 
mony. 

In  a  prosecution  for  robbery,  where  it  ap- 
peared from  the  trial  court's  approval  of  a  bUl 
of  exceptions  to  the  court's  overruling  of  de- 
fendant s  second  application  for  a  continuance 
to  secure  the  attendance  of  an  absent  witness 
to  prove  that  a  witness  testifying  at  the  former 
trial  was  no  longer  a  resident  of  the  state  so 
as  to  make  bis  former  testimony  admissible 
that  the  testimony  of  such  nonresident  was  but 
cumulative  of  the  testimony  of  defendant's  wife 
and  another  witness  who  were  in  court  and  nei- 
llier  of  whom  defendant  placed  on  the  stand, 
it  was  not  error  to  refuse  a  continuance. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §i  1312-1314;  Dec.  Dig.  «=» 
614(2).] 

Appeal  from  Criminal  District  Court,  Dal- 
las County ;  W.  L.  Crawford,  Jr.,  Judge. 

Stanley  Chamberlain  was  convicted  of  rob- 
bery, and  he  appeals.    Affirmed. 

G.  A.  Pippin  and  3.  3.  Fagan,  both  of  Dal- 
las, t<x  appellant.  C.  C.  McDonald,  Asst 
Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
robbery,  and  his  punishment  assessed  at  five 
years'  confinement  in  the  state  penitentiary. 

[1, 2]  The  only  bill  of  exception^  in  the 
record  relates  to  the  action  of  the  court  in 
overruling  appellant's  second  application  for 
a  continuance.  On  a  trial  at  a  former  term 
of  the  court  Elmer  IL«oper  appeared  as  a  wit- 
ness and  testified  to  facts  which  would  tend 
to  support  appellant's  plea  that  be  was  not 
In  Dallas  at  the  time  the  robbery  occurred, 
but  was  in  Ft.  Worth  that  night.    Since  that 


trial  appellant  says  he  has  learned  Looper 
has  left  the  state  permanently,  and  he  could 
prove  that  fact  by  one  Floyd  Fox.  Upon 
proof  that  lAxyper  was  no  longer  a  resident 
of  this  state,  then  the  testimony  of  Looper 
given  at  a  former  trial  would  become  admla- 
sible.  It  is  on  account  of  the  failure  to  se- 
cure the  attendance  of  Fox  to  make  this 
proof  the  application  to  continue  is  based. 
It  is  not  stated  it  was  expected  to  prove  any 
other  fact  by  Fox  than  that  Looper  was  no 
longer  a  resident  of  the  state.  So  that  the 
application  must  be  considered  as  an  insist- 
ence on  the  testimony  of  Looper.  It  is  ex- 
tremely doubtful  If  the  diligence  used  was 
sufilclent.  A  subpcena  was  first  issued  for 
"George"  Fox.  Upon  the  return  of  the  officer 
showing  that  no  such  person  lived  in  Tarrant 
county,  appellant,  on  the  day  the  case  was 
called  for  trial,  said  be  was  mistaken  as  to 
the  name  of  the  witness,  that  the  witness 
was  named  "Floyd"  Fox,  and  had  a  subpoena 
then  issued  for  Floyd  Pox.  This  witness  was 
not  secured.  But,  regardless  of  diligence,  we 
do  not  think  the  bill  as  qualified  by  the  court 
presents  error.  The  court  says  in  approving 
the  bill: 

"This  case  was  tried  at  a  former  term  of  this 
court  The  defendant  was  convicted,  and  a  mo- 
tion for  new  trial  granted.  Among  other  mat- 
ters set  up  as  ground  for  new  trial  in  said  mo- 
tion were  the  absence  of  one  C.  El.  Wagner, 
whom  the  defendant  averred  would  testi- 
fy that  the  said  Wagner  left  the  city  of  Dallas 
with  the  defendant  prior  to  the  date  alleged  in 
the  indictment  and  remained  with  the  defend- 
ant, not  being  separated  from  him  at  any  time 
for  a  period  of  more  than  30  minutes  in  the 
city  of  Ft  Worth  until  a  day  or  two  subsequent 
to  the  time  alleged  in  the  indictment  tliat  said 
offense  was  committed.  In  support  of  said  al- 
legations the  defendant  attached  to  said  motion 
for  a  new  trial  the  affidavit  of  O.  E.  Wagner, 
which  states,  in  effect,  the  substance  relied  np- 
on  by  the  defendant  as  one  of  his  grounds  in 
said  motion  for  new  triaL  Paragrapns  7,  8,  9, 
10,  11,  12,  13,  14,  and  15  of  defendant's  motion 
for  new  trial  in  said  cause,  together  with  a  copy 
of  the  affidavit  of  the  said  C.  E.  Wagner  which 
was  attaclied  to  said  motion  for  new  trial,  are 
attached  to  this  qualification,  marked  Exhibit 
A,  and  made  a  portion  hereof.  That  said  mo- 
tion for  new  trial  was  sustained,  and  at  the 
trial  of  this  cause,  which  resulted  in  the  con- 
viction from  which  defendant  now  appeals,  the 
said  C.  E.  Wagner  was  by  bench  warrant  of  this 
court  produced  in  the  courtroom  from  the  county 
jail  of  Grimes  connty  at  the  time  announcement 
in  the  case  was  made,  was  sworn  in  as  a  wit- 
ness, and  remained  in  attendance  upon  court  as 
a  witness  during  the  entire  trial  of  this  cause. 

"That  the  wife  of  the  defendant  Edna  May 
Chamberlain,  testified  upon  tiabeas  corpus  tri^ 
filed  by  the  defendant  in  this  cause,  bearing  of 
same  being  held  May  13,  1915,  in  substance  as 
follows:  'That  the  defendant  was  at  the  bouse 
of  his  wife,  who  is  a  keeper  of  a  house  of  pros- 
titution in  the  city  of  Ft  Worth.  Tex.,  on  the 
night  the  offense  alleged  in  the  indictment  in 
this  cause  was  committed ;  that  he  remained  In 
the  city  of  Ft.  Worth  and  at  her  place  in  said 
city  until  a  period  later  in  the  night  than  the 
testimony  in  this  cause  shows  the  offense  was 
committed  in  the  city  of  Dallas.' 

"That  the  testimony  of  the  witness  Elmer 
Looper  could  have  only  been  cumulative  of  the 
testimony  of  the  defendant's  wife  and  of  the  tea- 
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timony  of  said  C  R,  Wagner,  and  was  not  the 
only  testimony  available  to  defendant  by  which 
to  establish  an  alibi.  That  the  defendant  during 
the  trial  of  the  case,  which  resulted  in  the  con- 
viction from  which  this  appeal  is  token,  did  not 
introduce  either  his  wife  or  the  witness  C.  R 
Wagner  upon  the  stand  in  an  attempt  to  estab- 
lish an  alibi  in  this  cause.  That,  when  the  state 
rested  its  case,  the  defendant  introduced  no  tes- 
timony, but  closed  his  case;  no  attempt  bsinc 
made  by  the  defendant  to  establish  an  alibii  or 
to  establish  any  other  defensive  matters;  the 
defendant  relying  upon  the  supposed  failure  of 
the  state  to  make  out  its  case  against  the  de- 
fendant." 

It  Is  thna  made  to  appear  that  this  was  the 
second  application  for  a  continuance,  that 
the  testimony  of  Looper  would  be  bat  cumnla- 
ttTe  of  the  testimony  of  appellant's  wife  and 
the  witness  Wagner,  who  were  In  attendance 
on  court,  and  that  appellant  placed  neither 
of  tbem  on  the  witness  stand;  and  It  has  al- 
ways been  the  rule  In  this  court  that.  If  wit- 
nesses are  In  attendance  on  court  who  would 
testify  to  the  same  facts  as  It  Is  alleged  In 
the  application  the  absent  witness  would  tes- 
tify to,  and  they  are  not  placed  on  the  stand, 
there  Is  no  error  In  refusing  to  continue  the 
case.  Nolen  v.  State,  14  Tex.  App.  474,  46 
Am.  Kep.  247,  and  cases  cited  In  secti<Hi  644, 
White's  Ann.  Proc. 

The  only  other  ground  Is  the  alleged  unsat- 
isfactory evidence.  We  have  carefully  re- 
viewed the  entire  record,  and  we  are  of  the 
opinion  the  evidence  will  and  does  support 
the  verdict. 
The  judgnwnt  is  afflrmed. 


SUMMERVILLB  t.  STATE.     (No.  3965.) 

(Court  of  Criminal  Apneals  of  Texas.     March 

1,  1916.) 

CananAi.  Law  «=>1159(3)  —  Appeal  —  Evi- 

BENCB— Vebdict. 

On  appeal  from  conviction  in  a  criminal 
o>.ie,  the  verdict  will  not  be  set  anide  where  the 
evidence,  while  conflicting,  is  sufficient  to  eu»- 
tain  the  verdict 

[Ed.  Note. — For  other  cases,  see  Criminal 
Uw,  Cent.  Dig.  §  3076;   Dec.  Dig.  «s»1159(3).I 

Appeal  from  Lampasas  County  Court; 
J.  Tom  Biggins,  Judge. 

R.  U  Summervllle  was  convicted  of  wan- 
tonly killing  a  horse,  and  he  appeals.  Af- 
firmed. 

Word  &  Walker,  of  Lampasas,  for  appel- 
lant C.  O.  McDonald,  Asst  Atty.  Gea,  for 
the  Stete. 

PRENDKRGAST,  P.  J.  Appellant  was  in- 
dicted in  two  counts,  one  for  willfully  and 
maliciously  killing  a  horse,  the  property  of 
Jlr.  Lockhart,  with  the  intention  to  injure  the 
owner.  The  other  was  for  unlawfully  and 
wantonly  killing  a  horse.  He  was  convicted 
under  the  latter  count  and  lined  $25. 

The  sole  question  in  the  case  Is  whether 
the  evidence  is  sufficient  to  sustain  the  ver- 
dict   It  was  unquestionably  shown  that  ap- 


pellant shot  and  killed  the  said  horse  which 
was  a  stallion.  He  claimed  that  he  did  so 
to  protect  his  own  horse  from  an  attack  of 
(he  horse  which  he  killed.  The  evidence,  while 
conflicting,  we  think,  was  sufllclent  to  sustain 
the  verdict  We  can  see  no  necessity  or  good 
in  detailing  the  testimony.  The  court,  upon 
the  whole,  gave  a  correct  charge  requiring  the 
Jury  to  believe  every  fact  essential  before 
they  were  authorized  to  convict  him.  On  the 
other  hand,  he  told  the  Jury  expressly  that, 
if  appellant  killed  the  horse  to  protect  either 
himself  or  his  property,  to  acquit  him.  We 
have  carefully  read  the  record  and  the  state- 
ment of  facts ;  also  appellant's  extensive  brief 
and  argument  We  would  not  be  authorized 
under  the  law  to  set  the  verdict  aside  on  the 
ground  that  it  was  insufficient  to  sustain  the 
conviction. 
The  Judgment  will  therefore  he  afflrmed. 


BLACK  V.  STATE.     (No.  3970.) 

(Court  of  Criminal  Appeals  of  Texas.    March  1, 
1916.) 

1.  Labcbny    «=»55— Evidbrce— Sofficienct. 

Evidence  that  a  witness  was  the  only  coal 
dealer  in  town,  that  he  had  missed  no  coal,  but 
that  defendant  had  sold  some  coal,  which  looked 
like  New  Mexico  coal,  in  which  the  witness 
dealt,  where  no  witness  knew  where  de&ndant 
got  the  coal,  was  insufficient  to  show  that  the 
accused  was  guilty  of  larceny  of  the  coal. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent  Dig.  U  162,  164,  166,  167-169 ;  Dec.  Dig. 
«=5»55.]   • 

2.  CJbiminal  Law  iS=»380,  722(2)— Evidkncb— 
Admissibility— CommeKts. 

In  a  prosecution  for  larceny,  evidence  that 
the  accused  was  unduly  intimate  with  one  wit- 
ness, or  comment  upon  such  fact,  was  inadmissi- 
ble, where  the  accused  had  not  placed  his  repu- 
tation in  issue. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {{  843,  845,  1674;  Dec.  Dig. 
^=^3S0,  722(2)Jj 

Appeal  from  Ellis  County  Court;  W.  M. 
ndwell.  Judge. 

X/ee  Black  was  convicted  of  larceny,  and  be 
appeals.    Reversed  and  remanded. 

W.  H.  Fears,  of  Waxabachle,  for  appellant. 
C.  C.  McDonald,  Asat  Atty.  Gea,  for  the 

State. 


HARPER,  J.  Appellant  was  convicted  of 
theft  of  some  coal  alleged  to  have  been  stolen. 

[1]  W.  H.  Parker  testlfled  he  was  the  sole 
dealer  in  coal  at  Mllford,  Tex.;  that  Joe 
Frlerson  came  to  him  and  told  hliu  his  wife 
had  bought  some  coal  from  appellant,  and 
he  wanted  him  to  oome  and  look  at  it;  that 
he  did  go  and  look  at  it.  and  from  its  appear- 
ance he  book  it  to  be  New  Mexico  coal ;  that 
there  was  a  little  pile,  about  25  cents  worth. 
He  said  he  dealt  In  New  Mexico  coal,  but  he 
had  missed  no  coal,  and  if  any  had  been  stolen 
from  him  he  was  not  aware  of  it  The  only 
facts  relied  upon  by  the  state  to  prove  that 
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appellant  had  stolen  Parker's  coal  were  that 
he  bad  sold  some  small  quantities  of  coal  to 
liula  Frlerson  and  Eva  Hart.  Neither  they 
nor  any  witness  for  the  state  knew  where 
appellant  got  the  coal,  and  In  the  absence  of 
Mr.  Parker  missing  any  coal  this  testimouy 
is  wholly  Insufficient  to  prove  that  appellant 
had  stolen  the  coal  from  Mr.  Parker.  Appel- 
lant explained  where  be  got  the  coal  he  sold 
to  the  women,  and  there  is  no  testimony  con- 
tradicting his  explanation. 

[2]  There  are  other  questions  raised,  but 
deeming  the  testimony  wholly  insufficient  to 
sustain  the  verdict,  we  hardly  deem  it  neces- 
sary to  discuss  them.  However,  should  the 
state  be  able  to  strengthen  its  case  on  another 
trial,  it  should  not  seek  to  inquire  into  wheth- 
er or  not  appellant  was  unduly  intimate  with 
Liula  Frlerson,  nor  comment  thereon  in  ar- 
gument Appellant  admitted  he  scdd  the  coal 
to  Lula  Frlerson,  and  his  relations  with  her 
would  be  wholly  Immaterial  on  the  issue  of 
whether  or  not  be  bad  stolen  the  co^l  from 
Mr.  Parker ;  and  as  appellant  had  not  placed 
bis  reputation  In  issue,  It  was  not  the  sub- 
ject to  be  commented  on  in  argument. 

The  judgment  is  reversed,  and  the  cause  Is 
remanded. 


HERNANDEZ  v.  STATE.    (No.  8fW7.) 

(Court  of  Criminal  Appeals  of  Texas.    March  1, 
1916.) 

1.  Criminal  Law  *=96e5(6)— Evidbhot— Ad- 
lossiBiurr. 

Since  the  statute  authorizes  the  introduc- 
tion of  evidence  of  a  material  character  at  any 
time  before  conclnslon  of  the  arguments,  where 
the  defendant  did  not  know  of  the  presence  of  a. 
material  witness  in  the  courtroom,  in  violation 
of  the  rule,  and  did  not  know  of  the  testimony 
which  such  witness  could  (rive,  but  on  discover- 
ing it  had  the  witness  called,  it  was  error  to  ex- 
elndo  th^  testimony  offered,  which  tended  to 
show  bias  of  the  proseouting  witness  and  possi- 
ble motive  in  the  prosecution. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  C«Mt.  Dig.  H  1560-15G2 ;  Dec.  Dig.  iS=» 
665(5).] 

2.  WriNEssES   «=>323;  — Impeachment  — Mo- 
tive. 

JSvldence  that  goes  to  bins,  ill  feeling,  ill 
will,  and  motive  of  a  Witness  is  not  impenching 
evidence,  but  original  testimony  of  a  material 
character,  so  that  evidence  showing  motive  of 
the  prosecuting  witness  was  admissible,  in  spite 
of  the  testimony  of  the  prosecuting  witness  that 
be  bad  no  ill  feeling  against  the  defendant. 

[Ed.  Note.— For  other-  cases,  see  Witnesses, 
Cent  Dig,  §  109«;  Dec.  Dig.  <S=s>323.] 

3.  Witnesses  €=»323— Effect  of  Reoallhto. 

That  the  defendant  recalled  the  prosecuting 
witness  did  not  constitute  him  defendant's  wit- 
ness, and  his  testimony  might  nevertheless  be  im- 
peached by  defendant's  farther  evidence. 

[Ed.  Note.— For  other  cases,  sec  Witnesses, 
Cent  Dig.  §  1096;   Dec  Dig.  «=»323.] 

Appeal  from  District  Court,  Caldwell 
County ;  Frank  S.  Roberts,  Judge. 

Sylvestre  Hernandez  was  convicted  of  vio- 
lating the  local  option  law,  and  he  appeals. 
Reversed  and  remanded. 


Monroe  &  Richards,  of  Lockbart,  for  ap- 
pellant    C.  0.  McDonald,  Asst  Atty.  Gen., 

for  the  State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  violating  the  local  option  law,  and  allotted 
one  year  in  the  state  penitentiary. 

[1]  After  the  state  had  rested  Its  case,  and 
defendant  bad  introduced  a  part  of  his  tes- 
timony, the  defendant  called  the  witness 
David  Hernandez,  by  whom  be  expected  to 
prove  that  about  a  year  prior  to  the  begin- 
ning of  this  prosecution  the  prosecntlng  wit- 
ness, Calletano  Montegodo,  had  a  dUScnltj 
with  tbe  defendant  at  said  prosecuting  wit- 
ness' house,  which  ended  in  hard  feeling  and 
unfriendliness  between  said  witness  and  de- 
fendant and  subsequently,  about  six  months 
prior  to  the  beginning  of  this  prosecatlMi, 
this  same  witness  had  a  difficulty  with  de- 
fendant which  ended  in  a  row,  and  that  said 
prosecuting  witness  has  been  unfriendly  to 
and  an  enemy  of  defendant  ever  since  that 
time.  The  purpose  of  this  testimony  was  to 
show  a  bad  motive  on  the  part  of  the  prose- 
cuting witness  in  bis  testimony  against  ap- 
pellant, and  show  bad  motive  also  on  tbe 
part  of  Jose  Foster,  brother-in-law  of  prose- 
cuting witness,  in  testifying  against  appel- 
lant Objection  was  urged  by  the  state,  on 
tbe  ground  that  the  witness  bad  been  in  the 
courtroom  and  had  heard  other  witnesses  tes- 
tify, and  had  not  been  under  the  rule,  and 
upon  tbe  ground  that  said  witness'  testimony 
was  immaterial  to  any  issue  in  the  case. 
These  objections  were  sustained  and  the  wit- 
ness was  not  permitted  to  testify.  He  would 
have  proved  thtee  facts  by  tbe  witness,  bad 
be  been  permitted  to  testify,  and  the  bill 
makes  that  clear.  It  will  be  noticed,  so  far 
as  the  bill  Is  concerned,  it  does  not  show  as  & 
matter  of  fact  that  witness  was  In  the  court- 
room ;  but  that  is  merely  stated  as  a  ground 
of  objection.  The  judge  quallfles  this  bill  by 
stating; 

"On  page  24,  statement  of  facts,  the  witness 
Montegudo  was  reonllcd  by  defendant,  and  by 
him  proven  that  said  witness  and  defendant  bad 
never  had  an^  trouble,  and  in  this  respect  the 
proposed  testimony  of  Hernandez  would  have 
been  impeaching  testimony  of  defendant's  own 
witness." 

Then  follows  a  copy  of  the  stenographer's 
notes  in  questions  and  answers  by  the  dis- 
trict attorney  and  attorney  defending,  which 
In  substance  shows  that  Mr.  Ix)wrey,  the  dis- 
trict attorney,  said  he  undprstood  that  wit- 
ness had  been  in  the  courtroom.  Api>ellant's 
coun.sel  stated  he  would  not  testify  to  any- 
thing that  occurred  at  the  ball  game.  Mr. 
Lowrey  then  objected  to  witness  testifying 
to  any  material  issue  in  tbe  case;  he  had 
heard  eight  or  ten  other  witnesses  testify; 
and  that  he  had  been  in  the  courtroom,  and 
not  under  the  rule.  Appellant's  counsel  re- 
plied: 
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That  be  did  not  know  lie  was  in  the  conrt- 
room ;  that  he  is  a  brother  of  the  defendant. 
"We  didn't  hare  him  gummoned,  and  we  didn't 
know  of  him  being  in  the  courtroom,  and  he  will 
not  testify  to  anything  that  occurred  out  at  the 
ball  game,  but  merely  as  to  this  difficulty  be- 
tween the  defendant  here  and  this  prosecuting 
ivitness." 

The  district  attorney  again  stated: 
"Anything  that  is  not  material  to  the  issue  in 
this  case  I  object  to." 

The  court  sustained  the  obJectiOD,  and  or- 
dered witness  to  stand  aside^  whereupon  ap- 
l^ellant  noted  this  exception: 

"We  except,  your  honor,  with  the  understand- 
ing that  we  want  to  show  by  this  witness  that 
tiiia  difficulty  did  occur  at  this  prosecuting  wit- 
ness' house,  with  the  defendant  and  the  prosecut- 
ing witness,  and  that  this  witness  was  present  at 
the  time." 

We  think  this  testimony  onght  to  bare  been 
j)ermltted  to  go  to  the  Jury.  If,  as  a  matter 
of  fact,  the  rule  had  been  Invoked,  which  Is 
stated  as  a  ground  of  objection,  and  this  wit- 
ness had  been  In  the  conrtroom,  and  It  be- 
came known  to  defendant  that  he  was  there 
and  would  testify  to  the  evidence  offered,  he 
should  have  been  permitted  to  do  so.  The 
statute  authorizes  the  intvoductlon.  of  evi- 
dence of  a  material  character  at  any  time  be- 
fore argument  has  conduded. 

[2,  S]  It  haa  been  held  by  all  the  authori- 
ties evidence  that  goes  to  the  bias,  111  feeling, 
m  will,  and  motive  of  a  witness  Is  not  Im- 
peaching, but  original  testlm(my,  and  of  a 
material  character.  The  fact  that  a  witness 
was  In  the  ooortroom  may  make  no  differ- 
ence, if  his  testimony  is  of  a  material  char- 
acter in  the  due  administration  of  Justice. 
This  was  not  impeaching  testimony ;  It  was 
original  testimony,  and  the  fact  that  the 
prosecuting  witness  was  called  back  by  the 
defendant,  as  shown  by  the  bUl,  did  not  con- 
stitute him  defendant's  witness.  It  was  a 
matter  for  the  Jury  to  decide,  but  the  mo- 
tive, 111  will,  and  bad  feeling  of  a  witness  to- 
wards the  defendant  on  trial  Is  not  impeach- 
ing, but  original  testimony,  as  we  understand 
the  decisions  in  Texas.  Defendant  explains 
that  he  did  not  know  the  witness  was  In  the 
courtroom;  that  he  had  not  had  him  sum- 
moned, and  did  not  know  Uiis  was  a  material 
question  in  the  case;  but  as  soon  as  he  dis- 
oovered  the  presence  of  the  witness  he  sought 
to  elldt  the  testimony. 

There  is  another  bill  of  exceptions,  which 
Is  set  out  at  considerable  length,  deemed  un- 
necessary here  to  discuss,  which  embodies  a 
colloquy  t>etween  court  and  counsel,  and  re- 
marks of  the  court  and  counsel  with  refer- 
ence to  certain  questions  asked  the  prosecut- 
ing witness.  This  will  not  occur  upon  an- 
other trial,  and  Is  not  further  discussed. 

The  other  matters  we  think  have  been  de- 
cided adversely  to  appellant,  and  it  Is  un- 
necessary now  to  go  over  the  questions  again. 

The  Judgment,  however,  will  be  reversed, 
and  the  cause  remanded. 


PATRICK  V.  PIBRCE.    (No.  2441.) 
(Supreme  Court  of  Texas.    March  8,  1016.) 

1.  AVPEAI.    ANn    BlBBOB    «=>B12  —  ReCOBD  — 

Tbansobipt. 

The  finding  by  the  trial  Judge  on  appeal 
from  a  justice  of  the  _peace  that  the  suit  was 
filed  and  tried  in  the  justice  court  and  an  ap- 
peal duly  perfected  to  the  county  court  does  not 
supply  the  omission  of  the  transcript  of  the 
proceedings  on  appeal  to  the  Court  of  Civil  Ap- 
peals, except  where,  because  of  some  unusual 
condition,  it  i«  not  j>0B8ible  or  practicable  for 
appellant  to  obtain  such  a  transcript. 

lEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  2386 ;  Dec.  Dig.  ^8=^512.] 

2.  Appeal   and    Bbrob   *=»635(2)— Kecobd— 
cobbection— conflicw  of  rulbs. 

Under  Court  of  Civil  Appeals  rule  1  (142 
S.  W.  x),  providing  that,  on  receipt  of  the  tran- 
script by  the  clerk  of  the  court,  he  shall  exam- 
ine it  to  determine  whether  jurisdiction'  of 
the  tonrt  is  shown,  and,  if  not,  notice  to  that 
effect  shall  be  given  the  attorney  of  .record  for 
the  appellant  or  plaintiff  in  error,  who  shall  have 
a  reasonable  time  in  which  to  amend  the  rec- 
ord, and  rule  22.  as  amended  (142  S.  W.  xii), 
making  it  incumbent'  on  the  appellant  to  pre^ 
pare  ue  transcript  in  accordance  ^ith  the  rules, 
the  appellant  should  be  notified '  of  the  omis- 
sion of  the  transcript  of  proceedings  in  Justice 
court  on  an  appeal  to  the  oonntr  court  and  giv- 
en an  (^portunlty  to  correot  the  record;  the 
conflict  m  rules  being  reaplved  In  favor  of  the 
appeal. 

[Ed.  Note.— For  other  castfs,  see  Appeal  and 
Error,  Cent  Dig.  f|  2776,  2829 ;  Dec.  Dig.  «» 
686(2).] 

Certified  Questiotas  from  Court  of  Civil 
Appeals  Of  Second  Supreme  Judicial  •  Dis- 
trict. 

Action  between  F.  Patrick  and  T.  B. 
Pierce.  Heard  on  certlfled  questions  from 
the  Court  of  Civil  Appeals.  Questions  an- 
swered. 

Stennis  ft  Wilson,  of  Weatherford,  for 
plaintiff.  Hood  ft  Shadle,  of  Weatherford, 
for  defendant 

PHILUPS,  O.  J.  The  suit  originated  in 
the  Justice  Court,  and  from  the  Judgment 
rendered  In  the  County  Ck>urt  an  appeal  was 
perfected  to  the  Court  of  Civil  Appeals. 
There,  the  Judgment  was  reversed  and  the 
cause  remanded  because  of  the  absence  of 
a  transcript  of  the  proceedings  in  the  Jus- 
tice Court,  as  required  by  article  2396,  Re- 
vised Statutes  of  1911,  this  being  necessary, 
In  the  opinion  of  the  Court  of  (31vll  Appeals, 
to  evidence  the  Jurisdiction  of  the  0>unty 
Court  In  the  findings  of  fact  of  the  trial 
Judge  It  was  recited  that  the  suit  was  filed 
and  tried  In  the  Justice  Court  and  an  ap- 
peal duly  iwrfected  to  the  County  Court. 

A  motion  for  rehearing  having  been  filed, 
also  a  motion  for  writ  of  certiorari,  joined 
in  by  both  appellant  and  appellee,  for  the 
bringing  before  the  court  of  a  certified  copy 
of  the  Justice  Court  transcript,  the  original 
of  which  was  alleged  to  be  on  file  in  the 
County  Court  the  Court  of  Civil  Appeals  has 
certlfled,  among  others,  the  following  ques- 
tions: 
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1.  Is  the  finding  of  fact  bj;  the  trial  judge  that 
the  suit  was  filed  and  tried  in  the  Justice  Court 
and  an  appeal  duly  perfected  to  the  County 
Court,  a  sufficient  showing  that  the  County 
Court  acquired  appellate  jurisdiction? 

2.  If  the  above  question  be  answered  in  the 
negative,  was  it  erroneous  for  the  Court  of  Civ- 
il Appeals  to  consider  the  appeal  without  first 
suggesting  to  the  appellant  the  absence  of  any 
showing  that  the  County  Court  had  acquired 
appellate  jurisdiction  of  the  suit,  and  accord- 
ing to  him  an  opportunity  to  correct  the  record? 

[1]  In  Wells  V.  Drlskell,  105  Tex.  77,  145 
S.  W.  333,  Mr.  Justice  Dibrell,  spealilng  for 
tbe  court,  recognizes  that  In  cases  originat- 
ing tn  tbe  Justice  Court  tbe  established  rule 
of  practice  is  to  require  that  a  transcript 
of  its  proceedings  be  embodied  in  the  rec- 
ord in  tbe  Court  of  CiTil  Appeals  to  the 
end  that  tbe  jurisdiction  of  tbe  intermediate 
court  and,  therefore,  of  the  Court  of  Civil 
Appeals  may  be  afflrmatlrely  evidenced ;  and 
holds  that  it  must  be  observed  except  where, 
because  of  some  unusual  condition,  it  is  not 
possible  or  practicable  for  tbe  appellant  to 
obtain  such  a  transcript  for  the  purposes  of 
the  record.  Nothing  is  disclosed  here  which 
brings  the  case  within  the  exception.  The 
finding  of  the  trial  judge  did  not,  therefore, 
supply  the  omission  of  the  Justice  Court 
transcript;  and  the  first  question  is  so  an- 
swered. 

[2]  On  tbe  second  question,  In  the  then 
state  of  tbe  rules  fo^  tbe  government  of  tbe 
CouEts  of  Civil  Appeals,  we  thlnli.  the  appel- 
lant should  have  been  given  an  opportunity 
to  perfect  the  record  before  it  was  ruled  that 
the  court  bad  no  jurisdiction  of  his  appeal. 
Rule  1  (142  S.  W.  x)  reads: 

"Tbe  clerks  of  the  Courts  of  Civil  Appeak 
shall  receive  the  transcripts  delivered  and  sent 
to  them,  and  receipt  for  the  same  if  required, 
but  they  shall  not  he  required  to  take  a  tranjs- 
script  out  of  the  postoiTice,  or  an  express  office, 
unless  the  postage  or  charges  thereon  be  fully 
paid.  Upon  receipt  of  the  transcript  it  shall 
be  the  duty  of  the  derk  to  examine  it  in  order 
to  ascertain  whether  or  not,  in  case  of  an  ap- 
peal, notice  of  appeal  and  a  proper  appeal  bond 
or  affidavit  in  hen  thereof  (where  bond  is  re- 
quired) have  been  given ;  and  in  case  of  a  writ 
of  error,  whether  or  not  the  citation  in  error 
appears  to  have  been  duly  served,  and  error 
bond  or  affidavit  in  lien  thereof  (where  such 
bond  is  required)  appears  to  have  been  filed. 
If  it  seem  to  him  that  the  appeal  or  writ  of  er- 
ror has  not  been  duly  perfected  he  shall  note 
on  the  transcript  the  day  of  its  reception  and 
refer  the  matter  to  the  court  If,  upon  such 
reference,  the  court  shall  be  of  opinion  that  the 
transcript  shows  that  the  appeal  or  writ  of 
error  lias  been  duly  perfected,  they  shall  order 
the  transcript  to  be  filed  as  of  the  date  of  its  re- 
ception. If  not,  they  shall  cause  notice  of  the 
detect  to  issue  to  the  attorneys  of  record  of  the 
appellant  or  plaintiff  in  error,  as  the  case  may 
be,  to  tbe  end  that  they  may  take  steps  to 
amend  the  record,  if  it  can  be  done,  for  doinc; 
which  a  reasonable  time  shall  be  allowed,  if 
the  transcript  does  not  show  the  jurisdiction  of 
the  court  and  if  after  notice  it  be  not  amended, 
the  case  shall  be  dismissed." 

By  this  rule  it  Is  plainly  provided  that 
upon  Its  receipt  the  clerk  of  the  Court  of 


Civil  Appeals  shall  examine  the  transcript 
for  the  purpose  of  seeing  whether  tlie  juris- 
diction of  the  court  is  shown;  and  If  it  is 
not,  notice  to  that  effect  shall  be  given  tbe 
attorney  of  record  for  tbe  a];^pellaxit  ox'  plain- 
tiff in  error,  who  slmll  have  a  reasonable 
time  In  wtiich  to  amend  the  record,  if  that 
can  be  done,  so  as  to  evidence  tbe  Jurisdic- 
tion. 

On  March  15,  1911,  in  Houston  &  Texas 
Central  Railroad  Company  t.  Parker,  104 
Tex.  162,  135  S.  W.  869,  this  court,  with- 
out abrogating  or  modifying  Rule  1,  amend- 
ed Rule  22  (142  S.  W.  xii),  effecUve  on  tbe 
same  day,  so  as  to  read  as  follows : 

"A  cause  will  be  properly  prepared  for  sub- 
mission only  when  a  transcript  of  the  record 
exhibits  a  cause  prepared  for  appeal  in  aiKord- 
ance  with  the  rules  prescribed  tor  the  govern- 
ment of  the  district  and  county  courts,  and  filed 
in  the  court  under  the  rules,  with  briefs  of  one 
or  of  both  the  parties,  in  accordance  with  tbe 
mles  for  the  government  of  the  court.  All  par- 
ties will  be  expected,  l>efore  submiMJon,  to  see 
that  the  transcript  of  the  record  is  properly 
prepared,  and  the  mere  failure  to  observe  omis- 
sions or  inaccuracies  therein  will  not  be  admit- 
ted, after  sabmission,  as  a  reason  for  correct- 
ing the  record  or  obtaining  a  rehearing." 

This  amendment,  as  stated  In  tbe  opinion 
of  Associate  Justice  Ramsey,  was  for  the 
purpose  of  meeting  the  court's  d^jNirtnre  la 
a  number  of  cases  from  the  rule  originally 
announced  in  Ross  v.  McOowen,  58  Tex.  603; 
and  under  It,  when  read  in  connection  with 
the  opinion,  It  is  plain  that  no  cx>rrectlon  of 
the  record  for  any  purpose  la  permissible 
after  tbe  snbmlssicm  of  the  cause. 

The  Judgment  of  the  County  Court  in  tbe 
present  case  was  rendered  July  28,  1911, 
at  a  time,  therefore,  when  both  rales  were  in 
force.  It  is  evident  that  the  two  rules  are 
In  conflict  As  applied  to  this  case,  the  ap- 
pellant, under  Rule  1,  was  entitled  to  an  op- 
portunity to  perfect  the  record  so  as  to  evi- 
dence the  court's  jurisdiction  before  his  ap- 
peal was  disposed  of  (Wells  v.  Oriskell); 
whereas  under  Amended  Rule  22-  it  was  in- 
cumbent upon  him  to  discover  the  omission, 
and  bis  right  to  supply  It  was  lost  upon  tbe 
submission  of  the  case. 

Under  this  state  of  conflict  tn  the  rules  we 
think  the  question  should  be  resolved  in  favor 
of  the  appeal.  It  is  therefore  held  that  the 
appellant  should  have  l)een  given  an  oppor- 
tunity to  bring  tbe  Justice  Court  transcript 
before  the  court  by  means  of  a  writ  of  cer- 
tiorari before  the  appeal  was  acted  upon 
and  the  cause  remanded  on  account  of  the 
jurisdiction  of  the  court  not  being  shown; 
and  the  writ  should  now  be  allowed. 

This  determination  of  the  second  question 
renders  unnecessary  the  consideration  of  the 
other  questions  certified. 

This  is  tbe  first  occasion  we  have  had  to 
note  the  conflict  between  the  two  rules,  and 
we  will  relieve  it  by  proper  actlcm. 
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MIDDLETON  et  al.  ▼.  DUDDING  et  al. 
(No.  17290.) 

(Supreme  Court  of  Himouri.    In  Banc    Feb.  ^ 
19ie.    Rehearing  Denied  Mardi  1,  191&) 

1.  WnxB  «=>614<5)— Devisb— Life  Estaix. 

A  devise  of  properly  in  general  terms,  witli- 
ont  descriptive  or  quafiqring  words  denoting  the 
character  and  extent  of  the  estate  conveyed,  may 
be  converted  into  a  life  estate  bj  other  words, 
expressions,  or  clauses,  necessarily  implying  that 
the  estate  first  granted  is  for  the  life  only  of  the 
devisee,  with  a  remainder  thereafter  to  other 
persons ;  as  the  intention  to  create  a  life  estate 
in  the  nrst  taker  may  be  shown,  either  by  ex- 
press terms,  or  tantamount  terms,  in  which  lat- 
ter instance  the  words  employed  must  be  unam- 
biguous and  most  exclude  any  other  construc- 
tion than  an  intention  to  create  a  life  estate 
only  in  the  first  taker,  with  a  limitation  over, 
or  a  remainder  thereafter. 

[Ed.  Note.— For  other  eases,  see  Wills,  Cent 
Dig.  if  1S92,  1398;   Dec.  Dig.  «=9ei4(5).] 

2.  Wills    «s>601(1)  —  Dxvisk  —  Fkb  —  Lna- 

TATI0N8. 

A  deviae  of  a  fee  in  terms,  or  by  wotds  nec- 
eMarily  describing  an  absolote  estate,  cannot 
be  annulled,  except  by  later  language  in  the  will, 
which  expressly  or  by  necessary  implication, 
arising  from  words  equally  as  clear  and  conclu- 
sive as  those  employed  in  granting  the  fee,  cuts 
down  the  previous  grant  of  the  fee. 

[Ed.  Note. — ^For  other  cases,  see  Wills.  Cent. 
Dig.  H  1S40, 1841;  Dec  IMg.  «s>e01(l).] 

8.  Wills  fr=>47&-OowBTBtJiNO  IiTBTB0mifT8 

ToQETHKa— Will  and  CodioUi. 

A  will  and  a  codicil  thereto  are  one  Instm^ 
ment. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Diig.  f  997;  Dec  Dig.  «s>476.] 

i.  Wills  <   illO— Cowstbuotiow— Irctntiow 

— liANOTTAox  oi"  Will. 

In  the  absence  of  any  latent  ambiguity,  the 
meaning  of  a  will  must  be  gathered  from  the 
language,  and  the  intention  of  the  testator,  so 
ascertained,  if  not  opposed  to  any  rule  of  law  or 
principle  of  policy,  must  be  enforced  as  his  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  956;  Dec.  Dig.  «=s»440.] 

5.  Wills  «=>600(4)— Cohstbuotion— Bstatss 
Dbvised  —  "Feb  Sikpix"  —  "Absoltitb  Es- 
tate." 

Under  a  will,  devising  to  testator's  wife  as 
her  absolute  property  all  his  real  and  personal 
property,  all  bonds,  bank  stock,  and  all  other 
property  which  he  might  possess  at  his  death, 
and  a  codicil,  providing  that,  should  she  die 
without  leaving  a  will  or  having  disposed  of  the 
property,  one  half  should  go  to  a  named  devisee, 
and  on  the  death  of  such  devisee  without  issue 
should  revert  to  a  named  person,  and  the  other 
half  to  the  children  of  testator's  brother,  the 
wife  was  given  an  "absolute  estate"  or  "abso- 
lute property,"  equivalent  to  a  "fee  simple." 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
IMg.  S  1338;  Dec.  Dig.  <S=>600(4). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Abaolnte  Estate;  Fee 
Simple.] 

6.  Wills  ♦s»801(1)— Oonstbuctiow— Fee  Sim- 

FLB— LllHTATIOH. 

In  sach  instrument,  the  language  of  the  cod- 
icil expressly  recognized  the  entire  estate  and 
absolute  power  of  disposition  vested  in  the  wife, 
and  was  not  repugnant  to  or  inconsistent  with 
the  previous  devise  of  the  fee  simple  to  her,  and 


was  not  so  clear,  strong,  and  unequivocal  aa  to 
cut  her  estate  down  to  a  life  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Oeat 
Dig.  H  1340,  1841;   Dec  Dig.  «=a>601(l).] 

Woodson,  O.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Pike  County; 
B.  H.  I^er,  Judge. 

Ejectment  by  Bessie  Mlddleton  and  others 
against  Charles  Dudding  and  others,  with  an- 
swer seeking  to  quiet  defendants'  title.  Judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Reversed  and  remanded,  with  directions  to 
enter  a  decree  quieting  defendants'  title 
against  plaintiffs. 

J.  O.  Allison,  of  New  London,  Jhck  Bris- 
coe, of  Lewlstown,  Mont,  J.  S.  Oatson,  of 
Vandalia,  and  H.  Clay  Heather  and  Charles 
T.  Hays,  both  ct  Hannibal,  for  appellants. 
J.  O.  Barrow,  of  Vandalia,  for  respondent 
Mlddleton.  David  H.  Robertson,  of  Mexico^ 
Mo.,  and  R.  B.  OaldweU,  of  Kansas  City,  for 
other  respondents. 


BOND,  J.  This  Is  an  action  of  ejectment 
for  120  acres  of  land.  The  case  turns  on  the 
correct  construction  of  the  will  and  codicil 
thereto  of  William  E.  McCune,  who  died  on 
the  20th  of  January,  1906,  without  issue,  but 
leaving  a  widow.  The  will  of  the  testatoi 
was  made  January  2, 1900,  and  is  to  wit: 

"Will  of  Winiam  E.  McCune." 

"I,  W.  B.  McCune,  of  the of 

in  tu  county  of  Audrain  and  state  of  Missouri 
being  of  sound  mind  do  make  and  publish  this 
my  last  will  and  testament 

''First,  I  will  and  bequeath  to  my  wife  Annie 
B.  McCnne,  as  her  absolute  property,  all  of  my 
real  estate  and  personal  property.  AH  of  my 
bonds,  bank  stock  and  deeds  of  trusts  and  notes 
and  all  other  property  which  I  may  possess  at 
my  death.  I  hereby  appoint  Annie  B.  McCune, 
my  wife,  Administrator  of  my  estate  and  that 
site  be  not  required  to  give  bond. 

"This  the  2nd  day  of  January,  1900. 

"[Signed]    Wm,  E.  McCune. 

"Witnesses : 
"W.  F.  Pritchett 
"T.  S.  Manning." 

On  April  16,  1902,  the  testator  attadied  a 
codicil  to  the  above  will  which,  as  far  as  ma< 
terlal  Is,  to  wit: 

"And  I  further  state,  should  my  ■wile  Annie 
die  without  a  will  or  having  disposed  of  the 
above  property,  one-half  of  property  sLiall  go  to 
Bessie  Watkins  known  as  Bessie  McCune,  and 
I  appoint  J.  K.  S.  McCune  to  control  Bessie's 
proi>erty  until  she  is  twenty-one  years  of  a-fo 
and  in  case  of  Bessie's  death  without  issue  said 
property  revert  to  J.  R.  S.  McCune  and  the 
other  half  to  the  children  of  said  J.  R,  S.  Mc- 
Cune by  his  second  wife." 

Plaintiffs  in  this  case  are  the  persons  m»i- 
tioned  in  the  codicil  and  the  defendants  are 
the  heirs  at  law  of  the  widow  and  devisee 
mentioned  in  the  will,  and  in  their  answer 
claimed  title  in  fee  and  prayed  it  be  quieted 
against  the  plaintiffs.  The  foregoing-  facts 
were  shown  in  the  pleadings  and  a  stipula- 
tion filed,  which  ledted,  further,  to  wit: 


^s>For  other  cases  see  same  topic  and  KB7~NUMBGR  in  all  Key-Numbered  Dlgasts  and  Indexes 
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"(10).  That  the  sole  issae  in  thla  case  Is  the 
construction  to  be  placed  upon  the  will  of  said 
William  E.  McOnne,  deceased,  and  the  right 
to  the  possession  of  the  property  described  in 
plaintifrs  petition,  and  the  title  to  said  land. 

"(11).  That  neither  said  William  B.  McCune 
nor  said  Annie  E.  McGune  left  any  laaae  or  de- 
scendants. 

"(12).  That  Annie  E.  McCnne  died  without 
having  made  any  disposition  ot  said  land,  but 
In  possession  thereof." 

The  case  was  tried  by  the  court,  and  a  de- 
cree rendered  for  plaintiff,  from  which  de- 
fendants fully  appeaL 

[1,2]  II.  A  devise  of  property  In  general 
terms,  without  descriptive  or  qualifying 
words  denoting  the  character  and  extent  of 
the  estate  conveyed,  may  be  convei-ted  into  a 
Ufe  estate  by  other  words,  expressions,  or 
clauses  necessarily  Implying  that  the  estate 
first  granted  is  for  the  Ufe  only  of  the  devisee, 
with  a  remainder  thereafter  to  other  persons. 
Bnmet  v.  Burnet,  244  Mo.  loc.  dt  499,  148  S. 
W.  872,  et  cases  cited;  Walton  v.  Drumtra, 
152  Mo.  loc.  dt.  507,  64  S.  W.  233 ;  Gibson  v. 
Gibson,  239  Mo.  loc  dt  506,  144  S.  W.  770. 
.This  for  the  reason  that  In  such  devises  the 
intention  to  create  a  life  estate  in  the  first 
taker  may  be  shown  either  by  express  terms 
or  tantamount  terms.  In  the  latter  instance 
the  words  employed  must  be  unambiguous, 
and  must  exclude  any  other  construction  than 
an  intention  to  create  a  life  estate  only  in 
tJie  first  taller,  with  a  limitation  over  or  a  re- 
mainder thereafter.  Tlals  Is  the  settled  law 
of  this  state,  and  Is  the  correlative  of  the 
inliueiiK>rlal  rule  that  a  devise  of  a  fee  In 
terms,  or  by  words  necessarily  describing  an 
absolute  estate,  cannot  be  annulled  except  by 
later  language  In  the  will,  which  expressly 
or  by  necessary  implication,  arising  from 
words  equally  as  clear  and  conclusive  as  those 
in  granting  the  fee,  cuts  down  the  previous 
grant  of  the  fee.  Lemp  v.  Lemp,  264  Mo. 
633,  175  S.  W.  loa  dt  621,  et  cases  dted. 
Cornet  v.  Cornet,  248  Mo.  loc.  dt  234,  154  S. 
W.  121.  Gannon  v.  Albright  183  Mo.  252,  81 
S.  W.  1162,  67  L.  R.  A.  97,  105  Am.  St  Rep. 
471 ;  Roth  v.  Rauschenbusch,  173  Mo.  loc  dt 
586,  78  8.  W.  664,  61  h.  R.  A.  456;  Tocum  v. 
Slier,  160  Mo.  loc.  dt  288,  61  8.  W.  2()8 ;  Kel- 
ly v.  Hogan,  71  App.  Dlv.  343,  76  N.  Y.  Supp. 
5;  Trustees  v.  Harris,  62  Conn.  93,  26  Atl. 
456.  The  two  rules  are  .simply  counter- 
parts of  each  other,  and  have  been  established 
in  'every  weU-consldered  case  in  this  state, 
all  of  which  have  been  collated  and  considered 
In  both  banc  and  division  In  the  cases  dted 
supra,  and  further  reference  to  them  would 
be  simply  supererogatory. 

[3,4]  A  will  and  a  codicil  tHeteto  are  one  in- 
strument (Wells  V.  Fuchs,  226  Mo.  97, 125  S.  W. 
1137),  and  its  meaning  in  the  absence  of  any 
latent  ambiguity,  must  be  gathered  from  the 
words  contained  within  its  four  comers 
(Brown  v.  TuschtrfT,  235  Mo.  loc  dt  456, 138  8. 
W.  497).  The  IntenUon  of  the  testator,  thus 
ascertained,  when  not  opposed  to  any  rule  of 
law  or  prlndple  of  policy,  constitutes  his  will, 
and  must  be  enforced.    In  determining  the  in- 


tention of  the  testator,  in  cases  where  the  lan- 
guage of  the  will  is  the  only  data  to  whldi 
they  can  look,  the  courts  do  not  seek  to  find 
the  motive  In  the  mind  of  the  testator,  ex- 
cept by  what  he  has  said  in  die  will  It, 
therefore,  the  words  of  the  will  under  rec- 
ognized canons  of  construction  evince  a  spe- 
dflc  lawful  intention,  the  courts  cannot  snb- 
atltutei  for  this  interpretation  of  the  legal 
meaning  of  the  terms  employed  a  different 
motive  or  Intention,  based  on  mere  conjecture 
or  supposition  as  to  what  was  in  the  mind 
of  the  testator,  but  not  disclosed  by  the  legal 
effect  of  his  language.  Jarman  on  Wills  (5th 
Bd.)  p.  700. 

[I]  With  these  legal  postulates  in  mind,  let 
us  examine  the  will  and  codldl  as  an  entirety, 
to  determine  what  was  the  lawful  int^itioo 
of  the  testator,  judged  by  an  Interpretation 
of  his  language  according  to  the  standards  of 
the  law.  In  the  body  of  the  will  the  maker, 
having  no  descendants,  devised  his  entire  es- 
tate, spedtlcally  describing  it,  to  bis  wife  "as 
her  absolute  pr<^>ert7"  and  duly  signed  the 
Instrument  More  than  two  years  thereafter 
he  attached  a  codicil  to  his  will,  using  this 
language: 

"  'And  I  further  state  should  my  wife  Aimie 
die  without  a  will  or  having  disposed  of  the 
above  prcwerty,  one-half  shall  go  to  Bessie  Wat- 
kins  *  *  *  and  the  other  one-liaU  to'  certain 
children  of  one  of  bis  brothers." 

The  above-quoted  language  of  the  will  and 
codldl  Is  free  from  any  possible  uncertainty 
or  ambigi^ty.  The  words  are  short,  sliuple, 
and  direct,  and  impossible  to  be  misunder- 
stood. By  the  grant  In  the  wlU  proper  the 
estate  was  devised  In  words  affirmatively  de- 
noting the  highest  form  of  tenure  known  to 
the  law.  An  "absolute  estate"  is  a  fee  sim- 
ple ;  for  if  it  were  anything  less,  it  could  not 
be  "absolute"  for  that  term  Is  thus  defined: 
"Free  from  limit  restriction,  or  qualifica- 
tion." And  among  these  illustrations  of  its 
meaning  are  the  following :  "Absolute  owners 
ship;  absolute  gift"  Webster's  New  Inter- 
national Dictionary.  ^ 

It  Is  not,  nor  could  it  be,  dalmed.  that  the 
first  devise  In  the  above  terms  was  not  as 
complete  a  grant  of  a  fee  simple  as  if  those 
words  had  been  used.  No  clearer  deflnltion 
of  a  fee-simple  estate  could  be  given  than  that 
It  Is  one  where  the  "absolute  property"  is 
vested  In  the  grantee.  In  fact  the  expres- 
sions "fee  simple"  and  "absolute  property" 
are  convertible  and  Interchangeable  or  defini- 
tions each  of  the  other.  Lemp  v.  Lemp,  264 
Mo.  533.  175  S.  W.  loc  dt  621,  supra. 

[J]  Having  thus,  by  descriptive  words,  and 
not  by  mere  inference  from  general  terms, 
devised  his  entire  estate  to  his  wife,  did  the 
testator  by  his  codicil  revoke  his  grant?  Ot 
course  he  did  not  in  express  terma  But  the 
argument  is  that  the  subsequent  language  of 
the  codicil  is  inconsistent  with  the  previous 
devise  in  fee,  and  th«refore  affords  an  In- 
ference that  the  testator  intended  to  cut  it 
down  to  a  life  estate.  The  answer  to  Uiis  is 
that  if  a  mere  inference,  ao  arising,  is  strong 
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and  dear  enough  to  have  that  effect  (whl«* 
we  do  not  decide),  still  the  words  of  the  codicil 
are  not  In  a  legal  or  logical  sense  Inconsistent 
with  the  prior  devise  In  fee. 

So  far  from  presenting  any  repugnancy, 
the  codldl  explicitly  recognizes  the  entire  es- 
tate, and  absolute  power  of  disposing  thereof 
Is  vested  In  the  wife  of  the  testator,  for  It 
only  purports  to  create  a  limitation  over  In 
the  event  the  wife  shall  die  "withont  a  will 
or  having  disposed  of  the  above  property," 
thus  In  the  clearest  manner  conceding  her 
unrestricted  power  to  alien  the  estate  during 
her  life  and  after  her  death.  The  unlimited 
power  to  convey  or  will  away  property  are 
the  essential  attributes  of  an  estate  In  fee. 
To  concede  the  right  in  a  grantee  to  exercise 
these  functions  Is  to  concede  a  fee  simple 
In  such  grantee.  It  Is  apparent,  therefore, 
that  the  very  language  of  the  codicil  disproves 
of  any  legal  Intention  to  cut  down  the  prior 
fee.  This  disposes  adversely  of  respondents' 
contention.  For  the  rule,  as  has  been  shown, 
is  that  a  fee,  once  created  In  terms  or  by 
words  defining  a  fee,  can  only  be  eztlngnlshed 
by  subsequent  words  as  clear,  strong,  and  un- 
equivocal as  those  which  devised  the  fee. 
This  the  codicil  falls  to  do.  By  the  greatest 
stretch  of  con.structlon  It  simply  shows  the 
testator  wished  to  dispose  of  a  fee  which  he 
had  already  granted,  In  the  contingency  the 
grantee  omitted  to  elzerclse  her  powers  as  the 
tenant  of  such  an  estate.  It  nowhere  under- 
took to  curtail  any  of  those  powers.  On  th6 
contrary  it  affirmed  all  of  them  in  express 
terms.  The  testator  may  hjive  thought  when 
he  penned  this  codicil  that  he  could  reaffirm 
(as  he  did)  the  fee-simple  title  which  he  de- 
vised to  his  wife,  and  oould  make  a  further 
limitation  himself.  But  his  Ignorance  of  the 
law  in  that  res];)ect  cannot  alter  the  fact  that 
the  only  way  be  could  revoke  the  grant  was 
by  express  terms,  or  words  of  equivalent 
force,  clearness,  and  strength;  and  that  he 
coold  not,  while  recognizing  in  bis  codlcU  the 
fall  powers  and  estate  of  his  wife  aa  tenant 
in  fee,  make  any  disposition  thereof  whatever 
after  her  death  because  of  her  inaction.  A 
perfect  paraphrase  of  the  codicil  would  esdst 
If  the  testator  had  said: 

"I  bave  civen  my  wife,  Annie,  a  tee  in  th« 
property,  which  she  is  at  liberty  to  dispose  of  in 
my  way  daring  ber  life  or  after  her  death,  but 
>f  she  aiooses  not  to  dispose  of  it  by  deed  or 
will,  then  I  will  give  to  the  plaintiffs." 

In  other  wrards  he  attempted  to  make  a 
double  devise  of  a  fee.  It  Is  too  clear  for 
elaboration  that  tliis  can  never  be  done. 
The  grant<»  of  a  fee  can  only  abate  It  by 
nae  of  express  terms,  or  words  equally  as 
strong,  clear,  and  slgnifleant  as  th«  terms 
used  to  vest  the  fee  It  Is  impossible  to 
read  this  codicil  and  affirm  that  it  contains 
any  words  destructive  of  the  previous  fee. 
If  the  testator  designed  to  do  that,  then  be 
misconceived  the  legal  requirements  neces- 
sary to  carry  out  his  purpose. 

It  followB  that  whatever  may  bave  been 
bis  personal  wish  as  to  giving  a  remainder 


to  the  plaintlfts,  he  did  not  express  It  to  the 
manner  prescribed  by  law,  and  hence  the 
courts  could  not  effectuate  It  without  insert- 
tog  to  the  codicil  words  which  It  does  not 
contain.  All  the  courts  can  do  to  a  case  like 
the  present  is  to  ascertato  from  the  words 
actually  used  the  lawful  Intent  of  the  testa- 
tor, and  construe  the  will  accordtogly.  It 
Is  as  clear  as  the  lack  of  language  can  make 
It  that  the  codldl  to  this  will  does  not  Im- 
pugn the  previous  fee  rfther  to  terms  or  by 
necessary  lmplicati(»i.  The  learned  circuit 
Judge  erred  to  ruling  otherwise.  His  judg- 
ment is  reversed,  and  the  cause  remanded, 
with  directions  to  enter  a  decree  quieting 
defendant's  title  against  tibe  platotifFB. 

PBR  CURIAM.  The  foregoing  opinion  (O. 
BOND,  J.,  to  IMvision  No.  1,  is  adopted  as 
the  c^inion  of  the  court  ea  banc,  all  oon- 
currtog  except  WOOI>SON,  a  J.,  who  dis- 
sents to  separate  opinion. 

WOODSON,  O.  J.  (concurring  with  the 
optoion  '  of  RAIIjH/7,  C,  and  dissenting 
from  the  majority  opinion).  A  word  of  ex- 
planation: Ihia  case  was  argued  and  sub- 
mitted to  Division  Noi  1,  of  this  court  at  the 
April  term,  1015,  and  the  cause  was  assign- 
ed to  Commissioner  .RAILSnr  to  write,  and 
to  due  time  he  wrote  an  opinion  thereto,  to 
which  Cktmmissloner  BROWN  concurred, 
and  returned  the  same  to  the  court  for  its 
adoption  of  rejectitw.  At  the  same  time  my 
learned  Associate,  JFndge  BOND,  filed  an- 
other optoion  to  the  same  case,  not  to  ex- 
press terms  concurring  or  dissenting  to  the 
optoioD  of  the  Commissioner,  bnt  in  legal 
effect  dlsaenttog  therefrom,  because  hts  rea- 
soning anA  conclusions  are  diametrically  op» 
poelte  to  thoise  need  and  reached  by  the 
Oommlssioner.  After  due  consideration  ot 
tiM  two  oiAaionB,  WOODSON,  P.  J.,  con- 
curred to  the  optoion  written  by  the  Com-  ■ 
missloner,  a^d  Judge  ORAVBS  agreed  with 
that  of  Judge  BOND,  and  Judge  BLAIR 
was  dubltante;  and,  there  betog  no  optoion, 
the  cause  was  transferred  to  court  to  banc^ 
where  the  cause  was  reargued  and  is  now 
before  this  court  for  final  dlspoBitlon. 

I  still  concur  to  the  opinion  of  Commis- 
sioner RAILBX  and  dissent  from  that  of 
Judge  BOND,  for  the  reasons  to  be  here 
stated: 

Without  reviewing  the  opinion  of  CJommls- 
sloner  RAILEX,  I  ad<^t  it  as  a  part  of  this 
optoion,  for  It  correctly  states  the  facts  of 
the  case  and,  to  my  (^jlnloD,  declares  and 
correctly  announces  the  rules  of  law  of  this 
state  governing  the  case.  However,  under 
the  light  shed  upon  the  ease  by  the  reargu- 
ment,  I  desire,  because  of  the  great  ImpoN 
tance  of  the  rules  of  law  Involved  and  their 
effect  upon  the  jurisprudence  of  the  states 
to  add  the  following  observations  to  what 
the  Commissioner  has  said: 

The  optoion  of  the  Commissioner  is  based 
upon  the  statutes  oit  this  state,  and  all  of 
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tbe  dedslonB  of  this  cottrt  banded  down  i 
since  tbe  delivery  of  tbe  opinion  in  the  caae 
of  Wead  r.  Gray,  78  Mo.  59;  and,  as  I  un- 
derstand the  opinion  of  Brother  BOND,  it  is 
bottomed  upon  tbe  rules  of  the  common  law 
as  announced  by  this  court  in  tbe  case  of 
Wead  V.  Uray,  supra,  and  previous  cases, 
among  which  are  the  following:  Belnders 
T.  Koppelmann,  68  Mo.  482,  30  Am.  Rep.  802; 
State  ex  rel.  Haines  y.  Xolson,  73  Mo.  320; 
Foote  V.  Sanders,  72  Mo.  616.  While  the 
opinion  does  not  <dte  the  cases  just  mention- 
ed in  support  of  rules  of  law  announced 
therein,  yet  it  clearly  states  those  rules,  and 
relies  upon  them  for  the  conclusions  reach- 
ed, as  I  will  presently  show. 

In  the  first  place  I  wish  to  state  one  or 
two  elementary  principles  of  law  which  are 
so  well  known  that  they  are  called  "horn- 
hook  law,"  and  which  are  even  known  by 
the  novice  In  the  legal  profession. 

First  At  common  law  no  estate  In  fee  to 
real  estate  could  be  ctmveyed  by  deed  or 
will  without  the  use  of  the  word  "heirs." 
In  other  words,  a  deed  or  devise  of  real  es- 
tate to  3oim  Jones  and  his  "heirs  in  fee" 
would  convey  or  dispose  of  the  fee  to  the 
real  estate  without  the  addition  of  the  words 
"fee  simple"  or  "fee  simple  absolute."  An 
addition  of  the  latter  words  would  have  no 
legal  effect  whatever  upon  the  character  of 
the  estate  conveyed  or  devised. 

Second.  That  undw  the  statutes  of  wills 
of  EIngland  and  in  this  country  "the  inten- 
tion of  the  testator  (as  said  by  Chief  Justice 
MarsbaU  in  Smith  v.  Bell,  6  Pet.  68  [31  U. 
S.  68,  8  li,  Ed.  322])  is  the  polar  star  to  di- 
rect them  In  the  construction  of  wills." 

We  will  now  consider  the  statutes  of  wills 
of  this  state  in  so  far  as  they  bear  upon  the 
two  elementary  principles  of  law  before 
stated.  Section  679,  B.  S.  1909,  is  as  fol- 
lows: 

"When  a  Devise  Shall  be  Coiuidered  in  Fee 
■  8im.ple. — In  all  devises  of  lands  or  other  estate 
In  this  state,  in  which  the  words  'heirs  and  as- 
signs,' or  'heirs  and  assigns  forever,'  are  omit- 
ted, and  no  expreswons  are  contained  in  such 
will  whereby  it  shall  appear  that  such  devise 
was  intended  to  convey  an  estate  for  life  only, 
and  no  further  devise  be  made  of  the  devised 
premises,  to  take  effect  after  the  death  of  the 
devisee  to  wlu>m  the  same  shall  be  given,  it  shall 
be  understood  to  t>e  the  intentioo  of  the  testator 
thereby  to  devise  an  absolute  estate  in  the  same, 
and  shall  convey  an  estate  in  fee  simple  to  the 
devisee,  for  all  such  devised  premises. 

And  section  583,  R.  S.  1909,  reads: 

"Court  Bhett  Have  Due  Regard  to  Direction* 
of  Witt,  e<o.— All  courts  and  others  concerned 
in  the  execution  of  last  wills  shall  have  due 
regard  to  the  directions  of  the  will,  and  the  true 
intent  and  meaning  of  the  testator,  in  all  mat- 
ters brought  before  them." 

By  reading  the  first  section  quoted  it  will 
be  seen  that  by  the  first  clause  thereof  the 
word  "h^irs,"  which  was  Indispensable  in  a 
devise  of  real  estate  in  fee  at  common  law, 
is  no  longer  required  to  be  used  In  wills  In 
this  state  In  order  to  accomplish  that  pur- 
pose ;  and  by  the  second  clause,  that  if  noth- 


ing to  tbe  contrary  "appears"  from  the  will, 
showing  that  "an  estate  for  life  only"  was 
intended  to  be  conveyed,  and  no  further  de- 
vise be  made  of  tbe  devised  premises, 
"  •  *  •  It  shall  be  understood  to  be  the 
intention  of  the  testator  thereby  to  devise  an 
absolute  estate  In  the  same,  and  shall  couvey 
an  estate  in  fee  simple  to  the  devisee."  In 
other  words,  the  mere  devise  of  real  or  per- 
sonal proi>erty,  under  this  statute,  in  the 
absence  of  words  of  limitation,  will  convey 
tbe  fee  or  absolute  title  thereto  to  the  dev- 
isee; tmt  If  the  entire  will  shows  a  lesser 
estate  was  intended  to  be  given  to  said  dev- 
isee, then  be  will  take  latter  estate  and  not 
a  fee. 

And  by  the  second  section  before  quoted,  it 
is  provided  that  all  courts  of  this  state  con- 
cerned in  the  execution  of  wills  shall  give 
due  regard  to  the  directions  of  the  will  and 
the  true  Intention  and  meaning  oif  the  tes- 
tator. 

By  reading  the  opinion  of  tbe  Commission- 
er in  this  case  it  will  be  seen  that  he  has 
followed  tbe  plain  and  simple  mandates  ot 
these  statutes,  ascertained  the  true  intent 
and  meaning  of  the  testator  as  expressed  in 
tbe  will,  and  gave  force  and  effect  thereto 
by  affirming  the  Judgment  of  the  trial  court 

I  will  now  give  some  consideration  to  the 
opinion  filed  herein  by  my  Associate,  Jndge 
BOND.  This  opinion  discusses  two  legal 
propositions  together,  both  of  which  I  will 
consider.  The  real  proposition  of  law  upon 
which  the  opinion  Is  based  is  expressed  there- 
in in  the  following  language: 

"A  perfect  paraphrase  of  the  codicil  (which 
was  previously  copied)  would  exist  if  the  tes- 
tator had  said :  'I  have  given  my  wife,  Annie,  a 
fee  in  tbe  property,  which  she  is  at  lilierty  to 
dispose  of  in  any  way  during  her  life  or  after 
her  death,  but  if  she  chooses  not  to  dispose  of  it 
bf  deed  or  will,  then  I  will  give  to  the  plain- 
USb.'  In  other  words  he  attempts  to  make  a 
double  devise  of  a  fee.  It  is  too  clear  for  elab- 
oration tiiat  this  can  never  be  done." 

Without  the  foregoing  is  a  correct  state- 
ment of  the  law,  1  have  no  hesitancy  in  say- 
ing that,  in  my  opinion,  the  opinion  of  the 
Commissioner  filed  correctly  construes  the 
wHl,  and  properly  carries  out  the  IntentiwJ 
of  the  testator,  and  that  the  opinion  of  Judge 
BOND  has  no  solid  foundation  upon  which 
to  stand.  That  the  law  announced  in  the 
latter  opinion  is  not  sound  I  have  no  doubt 
and  will  now  try  to  demonstrate  that  fact 

In  tbe  first  place,  it  should  be  observed 
that  the  opinion  under  review  does  not  men- 
tion either  of  the  statutes  previously  quoted, 
nor  Is  any  efCect  whatever  given  to  either  of 
them,  except  in  so  far  as  it  was  absolutely 
necessary  to  escape  tbe  condemnation  of  the 
common-law  rule  which  requires  the  word 
"heirs"  to  be  used  in  all  deeds  and  wills  in 
order  to  convey  or  devise  a  fee  in  and  to  real 
estate  by  one  person  to  another.  By  reading 
the  will  under  consideration,  it  will  be  seen 
that  neither  the  word  "h^rs"  nor  the  words 
"fee"  or  "fee  simple"  or  "fee  simple  abso- 
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lutA"    are  contained  therein;    but  Its  lan- 
guage Is: 

"I  will  and  bequeath  to  my  wife,  Annie  B. 
McChme,  aa  her  abcnlnta  property,  all  of  my  real 
eatate  and  personal  property." 

Clearly,  at  common  lavr  the  language  used 
in  this  will  would  not  have  devised  the  fee 
of  tbe  realty  to  Mrs.  McCune,  and  It  is  equal- 
ly clear  that,  under  the  first  section  of  the 
atatnte  before  quoted,  the  language  of  the 
will  clld  give  to  her  the  fee  thereto;  and 
when  the  opinion  of  Brother  BOND  announc- 
ed tbe  fact  that  the  will  gave  to  Mra.  McGune 
the  fee  to  the  realty,  he  thereby  necessarily 
gave  fall  force  and  effect  to  that  part  of 
said  statute  which  provides  that  a  devise  of 
real  estate,  wlt^  the  word  "heirs,"  etc.,  omit* 
ted  therefrom,  would  neverthdess  convey  the 
fee,  but  gave  no  effect  whatever  to  the  re- 
mainder of  the  section,  which  provides :  But, 
if  from  the  whole  will  it  appears  that  the 
testator'  intended  said  devisee  to  take  an  es- 
tate lees  than  a  fee,  then  he  shall  take  the 
latter,  and  not  the  fee. 

The  opinion  is  based  upon  tbe  Idea  of  tbe 
early  common-law  rule,  which  was  that  a  fee 
could  not  be  granted  or  devised  upon  a  fee^ 
etc.,  for  the  reason  that  If  the  fee  bad  been 
granted  or  devised  to  the  first-named  devisee, 
whidi   constitutes  the   entire   estate,   there 
would  remain  in  the  testator  no  Interest  or 
estate  of  any  character -whatever  to  pass  by 
subsequent  clauses  of  the  will  to  subsequently 
named  devisees,  all  of  which  was  true.    But 
the  opinion  overlooks  the  fact  thai  even  at 
common  law,  under  the  doctrine  of  contingent 
remainders,  executory  devises  and  springing 
and  shifting  uses,  a  fee  upon  a  fee,  or  any 
lesser  state,  could  be  granted  thereafter ;  but 
that  la  of  no  special  Importance  here,  except 
to  show  that  that  was  the  idea  the  liCgls- 
lature  bad  in  mind  when  the  statutes  before 
quoted  were  enacted,  and  thereby  gave  full 
force  and  effect  to  the  latter  rule  of  tbe 
common  law,  without  the  necessity  of  creat- 
Uig  a  use  and  the  interposition  of  a  trustee, 
which  were  necessary  at  common  law.    These 
statutes  take  the  place  of  the  common-law 
rule,  and  dispense  vrlth  technicalities  and  red 
tape  which  were  required  by  that  rule,  and 
enable  any  person  to  dispose  of  his  property 
by  deed  (we  have  a  similar  statute  regarding 
the  conveyance  of  real  estate  by  deed)  or  will 
by  the  use  of  ordinary  language,  with  which 
most  persons  are  familiar,  without  resorting 
to  technical  terms  which  were  necessary  to 
create  contingent  remainders,  executory  de- 
vices or  springing  and  shifting  uses  over  and 
beyond  a  fee.    Now  that  was  exactly  what 
was  not  done  in  the  case  of  Wead  ▼.  Gray, 
supra,  and  in  every  case  upon  which  the 
mles  of  law  therein  announced  is  bottomed, 
I  am  somewhat  familiar  with  the  decisions 
of  this  court,  and  have,  in  addition,  made  a 
very  careful  inspection  and  research  of  them, 
and  I  believe  I  can  state,  without  fear  of 
refatation,  that  tbe  language  previously  quot- 
ed from  the  opinion  of  my  learned  Brother, 


nor  any  like  It,  In  substance,  can  be  found  In 
any  of  the  dedslons  of  this  court  rendered 
subsequent  to  the  ruling  in  the  Wead  ▼. 
I  Gray  Case,  supra.    This  case  and  all  pre- 
I  ceding  it,  of  like  character,   in  this  state, 
I  repudiated  the  rules  governing  the  construc- 
tion of  wills  as  stated  by  Chief  Justice  Mar- 
shall in  the  case  of  Smith  v.  Bell,  6  Pet.  68, 
8  I/.  Ed.  322.    The  pith  of  the  ruling  of  this 
court  in  the  Wead-Gray  Case  is  expressed  4n 
this  language: 

"Bat  conceding  ^r  fbe  argument  that  on  a 
proper  construction  of  the  will,  Mrs.  Smith  took 
a  life  estate  with  the  power  of  disposition,  the 
contingency  in  which  the  reapondents  were  to 
take  was  that  there  was  property  embraced  in 
the  will  undisposed  of  by  Mrs.  Smith  at  her 
death.  The  language  of  the  will  is:  'But  if  the 
said  Rachel  should  die  leaving  no  children,  nor 
their  descendants,  and  without  having  disposed 
of  the  said  property,'  then  such  remainder  is  to 
go  to  the  reapondents.  The  absolute  power  of 
disposition  given  by  the  will  to  Mrs.  Smith,  in- 
cluded the  power  to  dispose  of  tbe  property  as 
well  by  will  as  by  deeds  to  real  estate,  or  bills 
of  sale  of  personal  property.  Kimball  v.  Sulli- 
van, 113  Mass.  346.  The  power  was  to  dispose 
of  all  the  property  'in  her  own  right  as  absolute 
owner,  and  as,  though  she  was  a  feme  sole,' 
and  the  respondents  were  to  take  only  such 
of  the  property  as  remained  undisposed  of  by 
Mra  Smith,  and  there  was  none.  The  limita- 
tion over  was  void  aa  an  executory  devise.  Mr. 
Sedgwick,  in  his  work  on  Wills,  vol.  2,  p.  277, 
says:  'it  is  a  settled  rule  pf  American  as  well 
as  English  law  that  where  the  first  devisee  has 
the  absolute  right  to  dispose  of  the  property 
in  his  own  unlimited  discretion,  and  not  a  mere 
power  of  appointment  among  certain  specified 
persona  or  classes,  any  estate  over  is  void,  as  be- 
ing inconsistent  with  tbe  first  gift.'  State  .ex 
reL  Haines  v,  Tolson,  supra.  In  order  to  hold 
the  limitation  over,  to  be  good  as  an  executory 
devise,  the  power  to  dispose  of  the  property  giv- 
en to  Mrs.  Smith  must  be  rejected. 

It  should  be  noticed  that  neither  of  the 
statutes  before  quoted  are  mentioned  in  this 
opinion,  but  it  la  based  upon  the  common- 
law  rule  as  laid  down  by  Mr.  Sedgwick  on 
Wills.  Tbe  case  of  Harbison  v.  James,  90 
Mo.  411,  loc.  dt.  425,  2  S.  W.  292,  295,  virtual- 
ly  overrules  in  principle  the  Wead-Gray 
Case,  by  the  use  of  the  following  language: 

"The  first  branch  of  this  clause,  standing 
alone,  would  give  the  wife  the  absolute  property 
in  his  entire  estate.  The  second  uranch  of  the 
clause  also  confers  upon  the  wife  the  right  to 
sell  and  reinvest,  as  she  may  desire,  any  part  of 
the  same  for  her  separate  use  and  benefit.  The 
third,  and  last,  branch  of  the  clause  is  to  this 
effect:  That  the  testator  directed  that  any  por- 
tion of  his  estate  remaining  undisposed  of  at 
his  wife's  death  should  go  to  his  three  daughters, 
Mary  Davia,  Annie  Harbison,  and  Amelia  Wil- 
son. All  three  of  these  brandies  of  clause  2, 
it  will  be  seen,  constitute  but  one  entire  sen- 
tence, which,  taken  all  together,  can  have  but 
one  meaning.  By  this  sentence  it  is  manifest 
that  the  testator  intended  to  make  an  ample 
provision  for  the  comfort,  support,  and  main- 
tenance of  his  wife  during  her  life ;  that  he  evi- 
dently contemplated  that  she  might,  and  prob- 
ably would,  use  and  dispose  of  some  portion  of 
said  estate  for  her  use  and  benefit,  and  also 
that  some  portion  thereof  would  remain  undis- 
posed of  at  her  death,  for  the  devisees  named. 
The  plain  import  of  the  clause,  thus  taken 
togetlier,  does  not  confer  upon  the  wife  the 
unqualified  property  in,  or  disposal  of,  said 
estate,  nor  does  it  limit  her  to  uterest  or  usu- 
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tract  thereof,  If  insufficient  for  her  comfort, 
support,  and  maintenance:  yet,  at  the  same 
time,  the  testator  manifesuy  contemplated  that 
some  portion  would  remain  undisposed  of,  at 
her  death,  and  provided  that  whatever  remained 
so  undisposed  of  should  go  to  the  three  children 
named  in  the  will.  This  construction  of  the 
second  clause  of  the  will  is  confirmed  by  the  fur- 
ther provisions  of  the  third  and  fourth  clauses, 
all  tending  to  show  the  same  general  intent  of 
the  testator.  The  language  of  Chief  Justice 
Marshall,  in  the  ease  of  Smith  v.  Bell,  6  Pet 
68  (SI  U.  S.)  Bfc.  8  I>.  Ed.  322.  is  not  inap- 
plicable to  this  case,  when  it  was  held  that  a 
bequest  to  the  testator's  wife  of  'all  my  per- 
sonal estate,'  etc.,  'which  p^sonal  estate  I  give 
and  bequeath  to  my  said  wife,  to  and  for  her 
own  use  and  benefit  and  disposal  absolutely; 
the  remainder  of  said  estate  after  her  decease 
to  be  for  the  use  of  Jasper  Goodwin!  (the  tes- 
tator's son) ;  that  these  words  g:ave  the  remain- 
der of  said  estate,  after  the  wife's  decease,  to 
the  son,  with  as  much  certainty  as  the  pre- 
ceding words  gave  the  whole  estate  to  the  wife ; 
that  the  intent  to  make  a  provision  for  the  son 
was  as  clearly  expressed  upon  the  face  of  the 
will  as  that  of  making  a  provision  for  the 
wife;  that  if  full  effect  is  given  to  the  latter, 
the  former  is  expunged  from  the  will ;  and  that 
all  the  words  of  the  will  were  equally  the  lan- 
guage of  the  testator ;  that  the  courts  were  not 
at  liberty  to  set  aside  the  last  words  of  the  in- 
strument, any  more  than  those  that  came  earlier ; 
that  the  whole  will  is  to  be  taken  together,  and 
■o  construed  as  to  give  effect  to  every'  portion 
of  it,  if  possible.  The  limitation  in  remainder 
shows  that,  in  the  opinion  of  the  testator,  the 
previous  words  had  given  only  an  estate  for 
life.  This  was  the  sense  in  which  he  used  them : 
and  it  was  hia  intention  to  give  the  penomal 
estate  to  his  son,  after  the  death  of  his  mother. 
2  Redf.  Wills  (2d  Ed.)  p.  346.  To  the  same  rf- 
feet  also  is  the  case  of  Russell  v.  Bubanka,  84 
Mo.  83;  and  also  the  ease  of  Bean  v.  Keiim^v 
66  Mo.  666 ;   S.  C,  2  West.  Rep.  126. 

"This  construction,  in  effect,  has  been  placed 
upon  this  identical  will  by  the  Kentucky  Court 
M  Appeals  la  the  case  of  Anderson  t.  Hall, 
and  Crawford  v.  Hall,  80  Ky.  &1,  where  the  ae- 
feiidant,  Anderson,  and  Kentucky  administrator 
de  bonis  non  of  Hall's  estate,  were  parties.  It 
is  there  declared  (page  97)  that  'the  real  ques- 
tion is  whether  the  express  language  of  the 
will,  or  the  necessary  inference  from  it,  leads 
to  the  conclusion  that  the  testator  intended  to 
create  a  less  estate  in  his  wife  than  a  fee  sim- 
ple,' and  that  court  held  that  it  did,  and  we 
think  correctly.  At  page  96  the  Kentucky  court 
nses  tliis  further  language:  'The  words,  "the 
estate  remaining  undisposed  of  shall  go  to  my 
three  daughters,"  follow  directly  after  the  pow- 
er to  sell  and  reinvest;  and,  while  the  right  to 
use  and  dispose  of  the  estate  l|y  the  wile  for 
her  comfortable  support  may  not  be  limited 
to  the  income,  it  is  manifest  this  testator 
thought  he  was  making  some  provision  for  his 
children.  *  *  *  He  had  confidence  in  his 
wife,  and  believed  she  would  use  no  more  of  hia 
estate  tlian  was  proper  and  necessary  for  her 
own  maintenance;  We  see  no  reason  why  a 
life  tenant  may  not  be  vested  with  the  power  to 
sell,  and  with  the  additional  power  to  use  so 
mu(m  of  the  principal  as  might  be  necessary  to 
maintain  him.  •  *  •  This  is  not  the  case  of 
an  absolute  gift,  or  the  devise  by  the  testator 
of  an  estate  in  fee  to  the  wife,  and  then  an 
attempt  to  drfeat  the  devise  by  limitation  over.' 
At  page  99  this  further  language  is  used:  'The 
power  of  disposition  in  the  case  before  us  was 
only  for  the  purpose  of  reinvestment,  but,  if 
construed  otherwise,  as  being  for  the  purpose 
of  enabling  the  wife  to  use  the  principal  of  the 
estate,  in  the  event  her  necessities  demanded  it, 
and  still  the  children  would  be  entitled  to  the 
estate  remaining,  whether  o£  the  original  estate, 
or  the  estate  in  whidi  it  bad  been  converted. 


to  the  extent  of  the  investment  made.  This 
construction  harmonizes  each  provision  of  the 
will,  and  effectuates  the  intention  of  the  testa- 
tor to  provide  for  both  hia  wife  and  children- 
It  was  a  trust  vested  in  the  wife  for  them,  in 
remainder,  subject  to  her  right  to  use  the  prop- 
erty for  her  support  and  maintenance  doling 
life.' 

"We  are  more  inclined  to  adopt  the  oonstnic- 
tion  suggested  in  the  latter  part  of  ttUs  last 
quotation  than  that  stated  in  the  first  part  of 
it.  The  power  of  sale  or  disposal,  superadded 
to  a  life  estate,  if  not  exercised,  does  not  m- 
large  the  life  estate  into  the  .fee,  and  in  sach 
case  the  remainder  over  is  valid,  and  at  the 
death  of  the  life  tenant  takes  effect  in  the  re- 
mainderman.   Russell  T.  Bubanka,  84  Mo.  SSt." 

Notwithstanding  the  fact,  as  this  court 
stated  in  that  caae^  "the  Crst  biandi  of  this 
clanse,  standing  alone,  wonld  give  the  wife 
the  absolute  property  in  his  entire  estate," 
which,  of  course,  was  a  fee^  yet  the  court 
went  fortlier  and  gSTe  foroe  to  the  sabse- 
qnent  provisions  of  the  will,  wtdeh  dearlj 
3how«d  that  it  was  not  the  testator's  inten- 
tion to  give  to  bis  wife  the  fee  to  the  prop- 
erty, but  only  a  life  estate  therein,  and  the 
remainder  over  to  his  son.  In  that  ease  this 
court  not  only  gave  fotve  to  the  first  clause 
of  the  first  statute  qooted,  which,  U  "stand- 
ing alone,"  would  have  given  her  a  fee  not- 
withstanding the  omission  of  the  word 
"heirs"  from  the  will,  as  Brother  BOND  has 
done  In  the  case  at  bar,  but  went  farther 
and  gave' full  force  to  the  remainder  or  sec- 
ond clanse  of  said  first  statute  and  to  all 
of  the  second  section  quoted,  as  well  as  to 
the  subsequent  provisions  of  the  wilt;  and 
by  80  doing  the  fee  given  to  the  wife,  whl<a», 
under  the  first  clause  of  the  statute  was  cat 
down  from  a  fee  to  a  life  estate,  by  glvlns 
full  force  and  effect  to  the  subsequent  claus- 
es of  the  will  which  showed  tttat  the  son 
was  to  take  the  estate  after  her  death,  and 
that,  too,  notwithstanding  the  fact  that,  ac- 
cording to  the  opinion  of  Brother  BOND,  In 
the  case  at  bar.  It  gave  a  remainder  in  fe« 
to  the  son  after  the  fee  in  the  first  instance 
was  given  to  the  wife.  Now  the  fact  is, 
neither  in  that  case  nor  In  ttds  was  a  fee 
given  to  the  wife;  for,  when  the  whole  of 
the  provisions  of  the  will  was  construed  to- 
gether, It  clearly  appeared  therefrom  that 
It  was  the  Intention  of  the  testator  to  give 
only  a  life  estate,  to  the  wife,  and  the  son 
the  remainder  in  fee.  The  same  ruling,  aft- 
er a  careful  review  of  the  Wead-Oray  Case, 
and  those  which  preceded  it,  was  reiterated 
in  the  case  of  Munro  v.  Collins,  05  Mo.  33,  7 
S.  W.  461.  In  that  case  the  second  clause 
of  the  will  was  as  follows: 

"Second.  I  will  and  bequeath  to  my  wife, 
Mary  Hardesty,  all  the  estate,  real,  peracmal, 
and  mixed,  of  which  I  may  die  seised,  to  be  held 
and  enjoyed  by  her  as  her  own,  with  this  re- 
quest, that  the  real  estate  shall  be  properly  car- 
ed for,  buildings  kept  in  repair,  and  taxes 
promptly  paid ;  and,  after  her  death,  such  of 
said  property  as  shall  then  be  in  her  possession, 
I  request  shall  be  given  to  our  adopted  daogb- 
ter,  Helen  Hause,  to  be  hers  absolutMy,  and  in 
the  event  of  her  marriage,  to  be  held  and  en- 
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joyed  by  her  abaolntely  and  free  from  the  con- 1 
trol  or  interference  of  her  husband,  and  not  lia-  | 
ble  to  any  debts  or  contracts  of  said  husband. 
In  the  event  of  the  death  of  said  adopted  daugh- 
ter before  my  wife,  the  above  request,  in  refer- 
ence to  the  disposition  'of  my  property  after  my 
wife's  death,  need  not  be  carried  out  toward 
her  legal  representatives ;  the  beqnest  extending 
only  to  such  daughter,  unless  my  wife  shall  so 
elect" 

In  construing  this  will  the  court  on  page 
87  <rf  05  Mo.,  on  page  462  of  7  S.  W.,  used 
this  language: 

"The  court  below  held,  under  the  provisions 
of  the  will,  the  widow  had  only  a  life  estate  in 
the  caah  assets  aforesaid,  and  that  upon  her 
death  they  went  to  the  plaintiff,  Mary  E.  Mon- 
ro. This  ruling  of  the  court  is  complained  of  as 
error,  and  presents  the  controlling  question  in 
the  case,  the  appellants  contending  that,  by  the 
terms  of  the  wiU,  Mrs.  Bardesty  took  abeolute- 
ly  as  her  own  property  all  the  estate  of  her  de- 
ceased husband,  and  in  support  of  their  conten- 
tion cite  numerous  authorities,  among  others 
State  ex  rel.  v.  Tolson,  73  Mo.  820,  and  Wead  v. 
Gray,  78  Mo.  59,  upon  which  they  strongly  rely. 
It  will  not  be  necessary,  in  order  to  determine 
this  question,  to  consult  authorities  outside  of 
our  own  state,  and  in  examining  them  it  will  be 
well  to  remember  that  courts,  in  the  construc- 
tion of  wills,  endeavor  never  to  lose  sight  of 
that  leading  canon:  To  ascertain,  if  possible, 
the  true  intent  and  meaning  of  the  testator  in 
any  given  case,  as  the  same  can  be  gathered 
from  the  whole  context  of  the  will,  viewed  in 
the  light  of  the  circumstances  under  which  it 
was  made,  and  aim  to  give  effect  to  that  mean- 
ing unless  some  positive  legal  principle  forbids. 

"In  State  ex  rel.  v.  Tolson,  supra,  the  provi- 
aion  in  the  will  was:  'I  give  and  devise  unto  my 
beloved  niece,  M.  S.  P.,  all  my  estate  not  here- 
inbefore devised,  *  ♦  *  to  have  and  to  hold 
and  to  enjoy  to  the  only  proper  use  and  behoof 
of  the  said  M.  S..P.  and  her  heirs  forever.  The 
true  intent  and  meaning  of  this  devise  is  to  give 
to  the  said  M.  S.  P.  all  my  estate,  real,  person- 
•  al,  and  mixed  •  •  •  provided,  however,  that 
it  is  mv  will  and  desire  that  if  the  said  M.  S.  P. 
shall  .die  without  issue,  that  then,  in  such  event, 
the  estate  herein  devised  to  her  shall  descend 
and  go  to  W.  and  N.'  And  the  court  held  that 
the  money  in  controversy  in  that  case  vested  ab- 
aolDteIy_  in  M.  S.  P.,  and  that  the  limitation  over 
was  void  for  repugnancy.  In  this  case,  it  will 
be  observed  the  property  was  devised  in  terms 
most  appropriate  to  convey  an  absolute  estate, 
and  without  any  intention  upon  the  part  of  the 
testator  expressed,  or  that  could  be  implied 
from  the  terms  of  the  will,  of  creating  a  life 
estate;  but  be  attempted  to  limit  the  absolute 
estate  which  he  devised  to  the  devisee  and  her 
heirs  forever,  by  a  remainder  contingent  upon 
the  failure  of  issue  of  her  body— the  limitation 
was  repugnant  to  the  devise,  and  therefore  void. 

"In  Wead  v.  Gray,  supra,  the  will  was  as  fol- 
lows: 'I  give  and  bequeath  to  my  only  child, 
Bachel,  •  •  •  aU  of  my  property,  real,  per- 
sonal, and  mixed,  *  *  •  wishing  my  said 
daughter  to  have,  use,  and  dispose  of  the  same 
absolutely  in  any  way  that  to  her  may  seem 
best;  •  •  •  it  being  the  intention  of  this  my 
last  will  and  testament  that  my  said  daughter 
shall  have  and  dispose  of  all  my  said  property 
in  her  own  right  as  absolute  owner,  •  ♦  * 
and  that  the  same  and  its  proceeds  and  increase, 
if  not  disposed  of  and  expended  by  her  in  her 
lifetime,  shall  descend  at  her  death  to  ber  chil- 
dren; •  •  •  but  if  the  said  Rachel  should 
die  leaving  no  children  or  their  descendants,  and 
without  having  disposed  of  said  property,  it  is 
then  my  will  that  out  of  what  may  remain  un- 
disposed of  by  her'  certain  legacies  shall  be  paid. 
And  the  court  held  that  the  will  vested  the  prop- 
erty absolutely  In  the  daughter,  with  power  to 
dispose  of  it  aa  well  by  wiU  as  by  deed,  and  bav- 
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ing  disposed  of  it  by  will,  there  was  nothing 
left  for  the  reversionary  legatees.  Here  the 
testatrix,  in  unmistakable  terms,  gave  the  prop- 
erty to  her  daughter  as  absolute  owner,  with 
power  to  dispose  of  it  in  any  manner  she  saw 
fit.  In  the  first  case,  the  remainder  was  defeat- 
ed, because  Jt  was  an  effort  to  limit  a  remain- 
der on  a  fee  so  far  as  it  otucerned  the  real  es- 
tate, and  it  could  not  be  discovered,  from  the 
terms  of  the  will,  that  it  was  the  intention  of 
the  testator  to  create  a  life  estate  only  in  the 
personalty,  in  the  immediate  devisee — the  terms 
of  the  devise  forbade  such  a  construction.  In 
the  second  case,  although  the  testatrix  contem- 
plated that  the  devisee  might  not  exercise  the 
absolute  power  which  she  gave  her  over  all  the 
property  devised  to  her,  yet,  in  terms  having 
made  her  its  absolute  owner,  her  power  over 
her  property  could  not  be  limited  by  a  provision 
inconsistent  with  absolute  ownership. 

"The  case  at  bar  is  distinguished  from  these, 
in  that  the  terms  used  in  the  devise  to  Mrs. 
Hardesty  do  not  necessarily  exclude  the  idea  of 
a  life  estate  only  in  her;  that  no  power  of  ab- 
solute disposition  is  expressly  given  to  her  In 
the  will,  nor  is  such  power  necessarily  implied 
in  the  terms  used  therein,  and  in  that  it  is  per- 
fectly clear  from  the  whole  will,  when  read  in 
the  light  of  the  surrounding  circumstances,  and 
considering  the  subject-matter  of  the  disposition, 
and  the  intended  objects  of  the  testators  boun- 
ty,  that  he  intended  to  give  his  wife  only  a 
life  estate,  with  remainder  absolutely  to  his 
adopted  daughter  if  she  survived  his  wife,  and, 
if  she  did  not,  but  left  child  or  children,  then 
to  such  child  or  children.  The  testator  was 
childless.  He  and  his .  wife  and  his  adopted 
daughter  lived  together  at  his  home  on  the  only 
real  estate  that  he  owned.  His  personal  proper- 
ty consisted  of  notes,  money,  a  horse,  buggy, 
wagon,  carpenter's  and  gardener's  tools.  Red. 
provisions,  household  and  ntchen  furniture,  and 
other  property  that  would  perisb  in  the  using. 
His  wife  and  daughter  were  the  only  persons 
who  had  any  claim  upon  his  bounty.  In  his 
will,  he  set  about  making  provision  for  them 
in  case  of  his  death,  and  no  one  con  read  this 
will  and  say  that  it  was  not  the  intention  of 
the  testator  to  make  provision  for  the  daughter 
as  well  as  for  the  wife.  Yet  if  the  construction 
contended  for  by  the  appellants  is  correct,  that 
intention  must  be  defeated.  If  the  words,  'to  b« 
held  and  enjoyed  by  her  as  her  own,'  are  to  b« 
construed  as  vesting  in  Mrs.  Hardest?  an  abso- 
lute estate,  and  everything  following  those  words 
in  the  will  is  to  be  rejected  and  held  for  naught, 
it  is  not  because  the  testator  attached  such 
meaning  to  those  words;  the  mere  fact  that  he 
made  the  provisions  following  negative  such  a 
conclusion,  as  does  every  word  contained  In 
them.  It  was  not  his  understanding  that,  by 
the  use  of  these  words,  his  property  was  to  be 
at  the  absolute  disposal  of  his  wife,  for  with 
tbe  same  penful  of  ink  in  which  they  were  writ- 
ten, he  expresses  a  desire  and  solicitude  for  its 
preservation,  that  the  taxes  may  be  paid  and  the 
buildings  kept  in  repair,  and  with  uie  next,  de- 
fines the  extent  and  duration  of  the  estate  he 
supposed  he  had  given  her,  by  providing  that  at 
her  death  it  shall  be  given  'to  our  adopted 
daughter  to  be  hers  absolutely.'  He  seems  to 
have  bad  a  proper  conception  of  the  distinction 
between  a  life  estate  and  an  absolute  estate; 
the  former  he  gave  to  his  wife,  the  latter  he  gave 
bis  daughter  at- his  wife's  death.  And  we  know 
of  no  inflexible  rule  of  law  which  requires  that 
his  Intention  should  be  controlled  or  defeated. 

"The  inference  is  sought  to  be  drawn  that  the 
testator  intended  to  give  to  his  wife  an  absolute 
power  of  disposal  of  the  property  by  the  use  in 
his  will  of  the  phrases,  'such  property  as  shall 
then  be  in  her  possession,'  and  'such  of  said 
property  as  shall  be  left'  No  such  implication 
arises  from  the  use  of  those  words  in  this  will, 
since  a  part  of  the  personal  property  deviaed 
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wag  of  a  perishable  nature,  such  as  would  nec- 
essarily be  worn  out  and  consumed  in  the  using, 
and  in  all  probability  would  not  be  in  existence 
at  the  death  of  his  wife.  The  testator  with  a 
knowledge  of  this  fact,  and  in  contemplation  of 
the  condition  of  the  estate  when  it  would  come 
into  the  hands  of  his  daughter,  when  speaking 
of  it  in  its  then  condition,  rery  appropriately 
uses  the  words  'such  property  as  shall  then  be 
in  her  possession,'  'sucn  of  said  property  as  shall 
be  left.'  This  is  all  the  signincance  these  ex- 
pressions have.  He  uses  them  because,  in  all 
probability,  all  the  property  which  his  wife  re- 
ceives under  the  will,  will  not  be  'in  her  posses- 
sion or  left'  at  her  death,  and  not  because  he  in- 
tended that  she  should  have  the  power  to  dispose 
of  all  the  property  so  that  none  might  be  left. 
Gregory  v.  Cowgill,  19  Mo.  415;  Foote  v.  San- 
ders, 72  Mo.  616;  Siegwald  v.  Sicewald,  S7 
111.  435 ;  Green  v.  Hewitt,  97  lU.  113  [37  Am. 
Rep.  102]. 

"The  intention  of  the  testator  is  plain;  the 
whole  will  must  be  read  together,  and  effect  giv- 
en to  every  clause  of  it,  and  the  words  used  are 
to  be  understood  in  the  sense  indicated  by  the 
whole  instrument  The  testator's  wife  was  to 
have  the  use  and  enjoyment  of  all  of  his  proper- 
ty during  her  life,  and  at  her  death  what  had 
not  been  consumed  or  lost  in  that  use  and  en- 
joyment was  to  go  to  his  adopted  daughter.  "The 
construction  put  upon  the  will  by  the  circuit 
court  was  correct  on  principle  and  authority. 
Chiles  V.  Bartleson,  21  Mo.  344 ;  Carr  v.  Dings, 
58  Mo.  400;  Bean  v.  Kenmuir,  86  Mo.  666; 
Harbison  v.  James,  90  Mo.  411  [2  S.  W.  292]; 
Smith  V.  Bell,  6  Pet.  68  [8  L.  Ed.  322] ;  37  IH. 
435;    97  lU.  113  [37  Am.  Rep.  102]." 

This  opinion  In  the  last  clause  quoted 
brushes  away  the  common-law  rule  stated 
In  Wead  v.  Gray  and  similar  cases,  and  gives 
full  fM*ce  and  effect  to  the  intention  of  the 
testator  as  required  by  said  statutes.  The 
Wead-Gray  Case  was  again  reviewed  by  this 
court  In  the  case  of  I.«wi8  v.  Pitman,  101  Mo. 
281,  14  8.  W.  52,  where  Judge  Black  in  as 
clear  language  as  It  was  possible  to  use,  with- 
out the  use  of  the  word  "overruled,"  overruled 
the  Wead-Uray  Case  and  all  of  Its  kind.  'The 
language  used  in  that  case  by  Judge  Black 
is  as  follows: 

"Following  the  will  through,  we  see  that  the 
testator  in  the  first  place  gives  to  his  wife  his 
household  and  kitchen  furniture  and  all  other 
personal  property,  including  money  on  hand,  in 
bank,  and  all  sums  due  him.  He  next  devises 
to  his  wife,  during  her  life,  all  of  his  real  estate, 
and  at  her  death  the  same  to  pass  to  his  chil- 
dren. If  this  will  ended  here,  it  would  embrace 
all  of  the  testator's  property,  and  there  could 
be  no  question  as  to  its  meaning.  The  wife 
would  take  all  the  personal  property  absolutely 
and  a  life  estate  in  the  real  property.  By  the 
next  and  third  clause  the  testator  expresses  a 
desire  that  his  business  of  manufacturing  pow- 
ders and  perfumes  should  be  continued  after  his 
death,  and  to  that  end  he  gives  to  his  wife  the 
sole  right  to  conduct  the  business  in  all  of  its 
parts,  'she  alone  to  derive  all  the  income  from 
the  same.'  This  provision,  giving  to  her  the  in- 
come from  the  business,  leaves  the  inference  that 
he  contemplated  the  capital  should,  if  the  busi- 
ness should  be  continued  by  her  to  her  death, 
go  in  another  direction,  and  is  in  perfect  keeping 
with  the  fourth  clause.  He  then  gives  her  the 
right  to  sell  the  patent  rights  and  trade-marks, 
'keeping  the  receipts  of  said  sale  for  her  sole 
use  and  benefit.' 

"The  fourth  clause  declares:  'It  is  my  desire 
that  after  my  wife's  death  aU  of  my  children 
shall  share,  and  share  alike,  in  the  estate  left 
by  her,  whether  the  same  be  realty  or  personal- 
ty ;  of  course  I  refer  in  this  clause  to  whatever 


she  has  remaining  of  that  she  acquired  from  me 
by  virtue  of  this  wilL'  This  fourth  clause 
speaks  of  both  personal  and  real  property.  It  ap- 
plies to  ail  of  the  personal  property  before  meo- 
tioned,  for  be  says:  'I  refer  in  this  clauae  to 
whatever  she  has  remaining  of  that  she  acquired 
from  me  by  virtue  of  this  will.'  ,  It  is  a  qnalifi- 
catlon  of  in  that  had  before  been  said  concern- 
ing the  personal  property,  and  the  evident  pur- 
pose of  this  clause  is,  to  put  the  real  property 
and  remaining  personal  property  on  the  same 
footing.  The  will  must  be  construed  as  a  whole, 
and,  this  done,  it  gives  to  the  wife  daring  her 
life  all  of  the  testator's  property,  remainder  to 
the  children ;  for  there  is  a  clear  intention  ex- 
pressed that  the  remaining  personal  property, 
as  well  as  the  real  estate,  shall  pass  to  the  chil- 
dren on  the  death  of  their  mother.  We  do  not 
I  see  how  this  result  can  be  escaped,  unless  we 
:  strike  out  the  fourth  clause,  and  that  we  have 
I  no  power  to  do. 

'  "if  we  follow  the  common  sense  reading  of  the 
I  will  from  first  to  last^  it  seems  to  us  there  is  no 
'  difiiculty  in  discovermg  its  true  purpose  amd 
!  meaning  as  to  the  personal  property,  the  only 
<  property  in  question,  and  that  is  this :  The  tes- 
I  tator  gives  all  of  it  to  his  wife  with  the  right 
I  and  power  in  her  to  carry  on  the  manufacturing 
business,  or  to  dispose  of  the  same,  as  to  her 
may  seem  best,  with  the  further  guaUfication 
j  that  whatever  of  the  property  she  has  remain- 
,  ing  at  her  death  shall  go  to  the  children. 
I  "Thus  interpreted  does  the  will  violate  any 
rule  of  law?  It  is  claimed  by  the  appellant 
that  it  does,  and  this  for  the  reason  that  where 
there  is  a  devise  of  property,  with  an  absolate 
power  of  disposal  in  the  first  taker,  a  aubse- 
quent  limitation  over  is  void.  We  shall  not  re- 
view the  many  authorities  cited  in  support  of 
this  proposition  of  law.  It  may  be  conceded  that 
a  devise  of  an  estate  generally  or  indefinitely, 
with  a  power  of  dis)josition  over  it,  carries  a  fee. 
Green  v.  Sutton,  50  Mo.  186.  But  there  is  a 
wide  difference  between  that  class  of  cases  and 
those  where  there  is  a  devise  for  life  ■with  a 
power  of  disposition.  Where  an  express  life- 
estate  is  created,  an  added  power  of  disposition 
does  not  convert  the  estate  into  a  fee.  Rubey  v. 
Barnett,  12  Mo.  3  [49  Am.  Dec.  112]  ;  Gregory 
v.  Cowgill,  19  Mo.  416 ;  Reinders  v.  Koppel- 
mann,  68  Mo.  482  [30  Am.  Rep.  8021.  Nor  is 
it  necessary  that  the  life  estate  should  be  creat- 
ed in  express  terms.  If  it  is  the  clear  intention 
from  the  whole  will  that  the  first  taker  is  to 
have  but  a  life  estate,  then  the  added  power  of 
disposition  will  not  convert  the  estate  into  one 
of  absolute  ownership.  Thus  in  the  case  of 
Smith  V.  Bell,  6  Pet.  68  [8  L.  Ed.  322],  the  tes- 
tator gave  to  bis  wife  all  of  his  personal  estate 
'to  and  for  her  own  use  and  benefit  and  disposal 
absolutely ;  the  remainder  of  said  estate,  after 
her  decease,  to  he  for  the  use  of  the  said  Jesse 
Goodwin,'  It  was  held  the  wife  took  but  a  life 
estate,  and  that  for  the  reason  that  the  will  as  a 
whole  disclosed  a  clear  intent  to  make  a  present 
provision  for  the  wife  and  a  future  provision  for 
the  son. 

"In  Wead  v.  Gray,  78  Mo.  62,  it  was  said  that 
Smith  v.  Bell  is  an  exceptional  case  and  has  not 
been  followed  in  this  state.  Smith  v.  Bell  was 
cited  with  approval  and  liberal  quotations  made 
from  it  in  the  recent  case  of  Harbison  v.  James, 
90  Mo.  411  [2  S.  W.  292].  In  that  case  the 
testator  gave  all  of  his  property,  real  and  per- 
sonal, to  his  wife,  with  'the  right  to  sell  and 
reinvest,  as  she  may  desire,  any  part  of  tlie 
same,  for  her  separate  use  and  benefit,  and  at 
her  death  I  desire  that  any  portion  of  my  estate 
remaining  undisposed  of  shall  go  to  my  three 
daughters.'  There  was  no  express  life  estate 
created  in  the  wife  in  that  case,  and  yet  it  was 
held,  notwithstanding  the  power  of  disposition, 
that  she  had  but  a  life  estate.  The  intention  of 
the  testator  so  dearly  expressed  was  allowed  to 
prevail. 

"Although  a  life  estate  is  not  created  in  ex- 
press terms,  still  an  added  power  of  disposition 
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will  not  convert  it  into  an  absolute  estate,  if  up> 
CD  a  consideration  of  the  whole  will  it  is  clear 
the  testator  intended  to  give  a  life  estate  only. 
TluB  is  the  deduction  to  be  made  from  Smith 
V.  Bell  and  Harbison  v.  James,  and.  they  bavo 
the  support  of  other  well-considered  cases.  Giles 
V.  Little,  104  U.  S.  291  [26  L.  Ed.  745] ;  Sieg- 
wald  V.  Siegwald,  37  lU.  435;  Green  v.  Hewitt, 
97  111.  113.  If  the  first  taker  is  to  have  but  a 
life  estate,  then  it  matters  not  whether  this  ap- 
pear from  express  words  creating  a  life  estate 
or  from  a  consideration  of  the  whole  will.  What 
difference  can  it  make  in  which  form  the  testa- 
tor expresses,  his  intention,  so  that  it  is  clearly 
expressed?  There  may  be,  and  are,  many  cases 
where  the  added  power  of  disposition  wul  turn 
the  scale,  but  if  it  is  the  intention  of  the  testa- 
tor to  give  the  first  taker  a  life  estate  only,  not- 
withstanding the  power  of  disposition,  then  that 
intention  ought  to  prevail.  This  is  the  common 
sense  view  of  the  matter,  and  it  has  the  support 
of  weU-considered  judgments." 

It  will  be  observed  that  Judge  Black  In 
that  case  states  that: 

"In  Wead  v.  Gray,  78  Mo.  62,  it  was  said  that 
Smith  V.  Bell,  supra,  is  an  exceptional  case,  and 
has  not  been  followed  in  this  state.  Smith  v. 
Bell  was  cited  with  approval,  and  liberal  quota- 
tions made  from  it  in  the  recent  case  of  Harbi- 
son v.  James,  90  Mo.  411  [2  S.  W.  292].  •  •  • 
Although  a  life  estate  is  not  created  in  express 
terms,  still  an  added  power  of  disposition  will 
not  convert  it  into  an  absolute  estate,  if  upon 
a  consideration  of  the  whole  will  it  is  clear  the 
testator  intended  to  give  a  life  estate  only." 

That  part  of  the  will  In  the  Smith-Bell 
Case  that  is  here  material  reads  as  follows'., 

"Also,  I  ^ve  to  my  wife,  Elizabeth  Goodwin, 
all  my  personal  estate,  whatsoever  and  whereso- 
ever, and  of  what  nature,  kind  and  quality  so- 
ever, after  payment  of  my  debts,  legacies  and 
funeral  expenses,  which  personal  estate  I  give 
and  bequeath  unto  my  said  wife,  Elizabeth 
Goodwin,  to  and  for  her  own  use  and  benefit  and 
disposal,  ahsolntely ;  the  remainder  of  said  es- 
tate, after  her  decease,  to  be  for  Ute  use  of  the 
said  Jesse  Goodwin." 

The  substance  of  the  opinion  of  Chief  Jus- 
tice Marshall  In  the  case  Just  mentioned  Is 
well  expressed  in  the  syllabus  of  the  case 
which  Is  aa  follows: 

"In  this  case,  it  is  impossible  to  mistake  the 
intent;  the  testator  unquestionably  intended  to 
make  a  present  provision  for  his  wife,  and  a 
future  provision  for  his  son.  The  intention  can 
be  defeated  only  by  expunging  or  rendering  total- 
ly inoperative  the  last  clause  of  the  will.  In  do- 
ing BO,  a  long  series  of  opinions,  making  the  in- 
tention of  the  testator  the  polar  star  to  guide  in 
the  construction  of  wills,  must  be  disregarded, 
because  we  find  words  which  indicate  an  inten- 
tion to  permit  the  first  taker  to  use  part  of  the 
estate  bequeathed. 

"The  first  and  great  nile  in  the  exposition  of 
wills,  to  which  all  rules  must  bend,  is,  that  the 
intention  of  the  testator,  expressed  in  his  will, 
shall  prevail,  provided  it  be  consistent  with  the 
rules  of  law.  This  i>rinciple  is  generally  as- 
serted in  the  construction  of  every  testamentary 
disposition.  It  is  emphatically  the  will  of  the 
person  who  makes  it,  and  is  defined  to  be  'the 
legal  declaration  of  a  man's  intentions,  which  he 
wills  to  be  performed  after  his  death.'  These  in- 
tentions are  to  be  collected  from  his  words,  and 
ought  to  be  carried  into  effect,  if  they  be  con- 
sistent with  law. 

"In  the  construction  of  ambiguous  expressions, 
the  situation  of  the  parties  may  very  properly  be 
taken  into  view.  The  ties  which  connect  the 
testator  with  his  legatpes,  the  affection  subsist- 
ing between  them,  the  motives  which  may  rea- 
sonably be  supposed  to  operate  with  him,  and 
to  influence  turn  in  the  disposition  of  his  prop- 


erty, are  all  entitled  to  consideration,  in  ex- 
pounding doubtful  words,  and  ascertaining  the 
meaning  in  which  the  testator  used  them. 

"The  rule  that  a  remainder  may  be  limited 
after  a  life  estate  in  personal  property  is  as 
well  settled  as  any  other  principle  of  our  law. 
The  attempt  to  create  such  limitation  is  not  op- 
posed by  the  policy  of  the  law,  or  by  any  of  its 
rules.  If  the  intention  to  create  such  limita- 
tion is  manifested  in  a  will,  the  courts  will  sus- 
tain it  It  is  stated  in  many  cases  that  where 
tbere  are  two  intents,  inconsistent  with  each 
other,  that  which  is  primary  will  control  that 
which  is  secondary. 

"Notwithstanding  the  reasonableness  and  good 
sense  pt  the  generu  rule  that  the  intention  shall 
prevail,  it  has  been  sometimes  disregarded.  If 
the  testator  attempts  to  effect  that  which  the 
law  forbids,  his  will  must  yield  to  the  rules  of 
law ;  but  courts  have  sometimes  gone  farther ; 
the  construction  put  upon  words  in  one  will  baa 
been  supposed  to  furnish  a  rule  for  construing 
the  same  word*  in  other  wills,  and  thereby  to 
furnish  some  settled  and  fixed  rules  of  construc- 
tion, which  ought  to  be  respected.  We  cannot 
say  this  principle  ought  to  be  totally  disregard- 
ed ;  but  it  should  never  be  carried  so  far  as 
to  defeat  the  plain  intent,  if  that  intent  may 
be  carried  into  execution  without  violating  the 
rules  of  law.  It  has  been  said  truly  'that  cases 
on  wills  may  guide  us  to  genera]  rules  of  con- 
struction, but  unless  a  case  cited  be  in  every 
respect  directly  in  point,  and  agree  in  every 
circumstance,  it  will  have  little  or  no  weight 
with  the  court,  who  always  look  upon  the  in- 
tention of  the  testator  as  the  polar  star  to  direct 
them  in  the  construction  of  wills.' " 

If  we  apply  this  rule  of  construction  to  the 
will  Involved  in  the  case  at  bar,  then  It 
seenii^  to  me  that  there  can  be  no  question 
but  what  the  first  clause  of  the  will,  which 
is  the  will  as  it  was  originally  written,  un- 
der said  section  570,  R.  8.  1909,  and  not  at 
common  law,  gave  the  fee  to  the  real  estate 
mentioned  therein  to  his  wife ;  and,  as  Judge 
Black  and  other  distinguished  members  of 
this  court  have  repeatedly  said  that: 

"If  the  will  ended  here  [and  that  was  all  the 
will  would  have  accomplished,  had  the  word 
'heirs'  been  used],  It  would  embrace  all  of  the 
testator's  property,  and  there  could  be  no  ques- 
tion as  to  Its  meaning,"  etc. 

But  in  the  case  at  bar,  as  In  those  cases, 
the  will  does  not  end  there ;  It  proceeds  fur- 
ther, and  by  the  second  clause  thereof,  which 
\a  the  codicil,  both  taken  together  constru- 
ing the  entire  will,  by  which  the  testator 
bequeathed  to  Bessie  Watklns  and  others 
named  one-half  of  all  of  the  property  he 
had  previously  given  to  his  wife  by  the  first 
clanse  of  the  will,  which  she  had  not  dis- 
posed of  during  her  life  or  by  will  after  her 
death. 

As  stated  by  Chief  Justice  Marshall  and 
by  Judge  Black  in  following  him,  it  is  im- 
possible in  this  case  to  mistake  the  inten- 
tion of  the  testator.  Unquestionably  he  in- 
tended to  give,  by  the  first  clause  of  the 
will,  the  entire  estate  to  his  wife,  and  by 
the  second  clause  thereof  it  is  equally  clear 
be  intended  to  give  to  the  other  devisees 
named  one-half  of  all  the  real  and  personal 
property  he  had  given  to  his  wife  by  the 
first  clause,  which  she  had  not  disposed  of 
by  deed  during  her  life  or  after  death  by 
will.    It  that  was  not  his  Intention,  then  why 
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did  be  In  after  years  go  tbrongh  the  Idle 
ceremony  of  adding  tbe  codicil?  That  fact 
In  and  of  Itself,  to  my  mind,  concluslTely 
shows  that  he  had  changed  his  mind,  be- 
tween the  date  of  tbe  will  and  the  time  of 
making  the  codicil,  as  to  what  disposition 
be  desired  to  make  of  his  property,  namely, 
that  his  wife  should  take  tbe  entire  estate, 
use  and  dispose  of  it  as  she  might  deem 
proper,  but  upon  her  death  one-half  of  all  of 
the  property,  If  any  remained,  should  go  to 
Bessie  Watkins,  and  the  other  devisees  nam- 
ed. This  is  made  so  clear  by  the  opinion  of 
Commissioner  RAILEY  I  feel  unable  to 
throw  any  additional  light  upon  the  proposi- 
tion; and  I  therefore  dissent  from  the  first 
legal  proposition  mentioned. 

II.  The  second  legal  proposition  announc- 
ed by  Brother  BOND,  as  the  second  ground 
upon  which  his  opinion  is  bottomed,  is  stated 
In  connection  with  and  as  a  part  of  the  prop- 
osition previously  quoted  and  discussed  In 
paragraph  1  of  this  opinion,  and  is  stated  In 
this  language: 

"The  grantor  of  a  fee  can  only  abate  It  by 
use  of  express  terms,  or  words  equally  as  strong, 
clear,  and  significant  as  the  terms  used  to  vest 
the  fee.  It  Is  impossible  to  read  this  codicil 
and  affirm  that  it  contains  any  words  distinc- 
tive of  the  previous  fee.  If  the  testator  design- 
ed to  do  that,  then  he  misconceived  the  legal 
requirements  necessary  to  carry  out  his  pur- 
pose." 

I  have,  for  substantive  reasons,  separated 
tbe  two  legal  propositions  joined  together  by 
my  learned  Associate.  Tbe  reason  is  that  In 
my  opinion  they  should  not  and  cannot  be 
logically  Joined  together  and  announce  a 
single  legal  proposition,  because,  as  shown  In 
paragraph  1  hereof,  the  first  is  predicated 
upon  an  estate  In  fee,  made  so  by  statute 
(section  579,  R.  S.  1009),  aboUshlng  the  com- 
mon-law rule  necessitating  the  use  of  the 
word  "heirs"  In  order  to  create  a  fee,  etc.; 
whereas,  the  second  proposition  is  the  dead 
form  of  the  common-law  rule  remaining  after 
the  life  and  soul  of  tbe  same  had  been  de- 
stroyed by  said  statute.  That  Is,  according 
to  the  ancient  common  law,  a  fee  could  not 
be  based  upon  a  fee;  but,  under  the  later 
rule  of  the  common  law,  that  could  be  done, 
worked  out  through  executory  devises,  and 
springing  and  shifting  uses,  the  latter  two 
being  the  children  of  uses  and  tnists,  but 
tbe  same  technical  words,  terms,  or  lan- 
guage bad  to  be  employed,  and  tbe  most 
refined  and  perfect  principles  known  in  the 
law  bad  to  be  resorted  to  in  order  to  cut 
down  the  first  fee  and  grant  or  devise  an- 
other fee,  or  some  other  kind  of  remainder, 
over  to  another  person.  In  other  words,  the 
first  clause  of  said  section  was  to  abolish  the 
necessity  of  using  technical  words  to  create 
a  fee  by  will,  and  the  second  clause  thereof 
was  designed  to  do  away  with  the  necessity 
of  resorting  to  the  children  of  executory  de- 
vices and  springing  and  shifting  uses  in  order 
to  cut  down  a  fee  given  to  the  first  devisee 
and  to  give  a  remainder  over  upon  tbe  hap- 


pening of  a  contingency  stated  in  the  will 
cutting  down  the  fee  in  tbe  first  taker.  The 
clear  purpose  of  the  enactment  of  said  sec- 
tions 579  and  583  was  to  enable  tbe  ordinary 
man,  and  many  lawyers  who  have  no  accu- 
rate knowledge  of  the  tedbnical  and  refined 
rules  of  the  common  law  governing  tbe  dis- 
position of  property  by  will,  to  devise  such 
Interests  or  estates  therein  to  whomsoever  be 
deems  proper,  by  the  use  of  such  language  aa 
conveys  his  Intention  In  that  regard — "tbe 
polar  star  to  guide  as  In  tbe  oonatmction  of 
wills." 

Returning  to  tbe  point  of  divergence:  In 
support  of  the  second  proposition,  Judge 
BOKB  cites  and  specially  relies  upon  tbe 
cases  of  Lemp  v.  Lemp,  264  Ma  633,  175  S. 
W.  618,  and  Cornet  v.  Cornet,  248  Mo.  184, 
154  S.  W.  121.  In  both  of  those  cases  tbe 
words  or  terms  of  the  will,  under  the  stalmte 
mentioned,  were  sufficient  to  create  a  fee  in 
the  first  devisees  named,  but  In  neither  of 
them  were  the  words  or  terms  thereof  suffi- 
cient, at  common  law,  to  have  devised  a  fee 
to  any  one  of  the  first  devisees  named.  In 
the  first  case  the  bequest  was  to  the  testator's 
wife  "absolutely,"  and  excluded  his  children 
and  grandchild  from  the  benefits  of  his  estate 
by  this  language,  "I  make  no  gift  here  to  my 
children  •  *  •  and  I  make  no  gift  here 
to  my  grandchild.  •  «  • "  The  will  then 
proceeds  in  this  language:  "Having  perfect 
confidence  that  my  wife  will  without  any  re- 
quest on  my  part,  and  none  such  is  here 
made,  do  best  for  them" ;  while  In  the  latter 
case  tbe  will  gave  to  the  wife  "a  life  estate  in 
certain  real  estate  described.  In  lieu  of  dow- 
er," and  upon  her  death  tbe  same  was  to  go 
to  the  testator's  children  or  their  heirs  in 
equal  parts;  and  "Item  8.  All  balance  and 
residue  of  my  property,  be  It  real,  personal, 
or  mixed,  •  *  •  I  will,  give,  bequeath 
and  devise  to  my  said  beloved  wife  and  afore- 
named children  In  equal  shares,  to  be  divided 
among  them"  *  •  • — with  no  words  what- 
ever indicating  tbe  character  of  the  estate 
given  to  each,  exc^t  in  the  fifth  Item  of  the 
will  there  Is  found  this  language :  "And  after 
the  decease  of  George  Cornet  [one  of  the  <dill- 
dren  of  the  testator]  said  trust  fund  shall  go 
to  his  heirs  In  law.  •  •  • "  In  the  first 
case  the  contest  was  between  the  wife  or  wid- 
ow of  tbe  testator  and  his  grandchild,  and 
In  the  latter  between  George  A  Cornet  and 
Henry  li.  Comet,  brothers,  and  two  of  the 
children  of  the  testator,  both  beneficiaries 
under  the  will.  In  the  first  case  this  court 
held  that  Mrs.  Lemp  was  given  the  entire 
estate,  with  no  bequest  at  all  over  to  the  d»U- 
dren  or  grandchild ;  and,  in  tbe  second,  that 
George  A  Comet  took  a  fee  In  the  share  of 
the  estate  griven  to  him.  From  these  bri^ 
excerpts  taken  from  the  two  wills  under  ctm- 
slderatlon  In  those  cases  and  of  the  opinions 
delivered  therein,  It  will  be  seen  that  In  nei- 
ther case  was  there  a  question  presented  or 
decided  as  to  which  were  the  8tr<»iger,  dear* 
er,  or  the  most  significant  words  or  terma 
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used  In  the  will,  tbose  designating  the  estate  | 
giving  the  property  to  Mrs.  Lemp,  or  those  | 
used  in  giving  a  bequest  over  to  his  grand- ' 
child  (for  the  will  tn  express  terms  exdnded 
the   grandchild) ;    nor  was  there  any   such  | 
question  or  contest  inrolved  or  decided  In  the  ' 
Comet  Case.    In  eadi  case  this  conrt  held, 
and  correctly  so,  In  my  opinion,  that  under  | 
the  statutes  of  this  state,  the  will  In  the  for- ; 
mer  case  gave  Mra  Lemp  an  absolute  estate  i 
In  all  of  the  property  bequeathed  to  her,  and  I 
that  In  the  latter,  the  .will  gave  George  A. 
Comet  an  absolute  estate  in  the  share  be- ! 
queathed  to  him,   notwithstanding  the  fact 
that  in  neither  case  was  the  language  of  the  , 
will  sufficient  to  create  a  fee  at  common  law, ; 
and    also   decided,  not  as  stated  by   Judge 
BOND,  but  that  there  was  no  language  what- 
ever contained  In  the  will  showing  that  Mr. 
Lemp   Intended  to   give   to  his  grandchild 
any  Interest  whatever  In  his  estate ;   and  the  I 
same  was  decided  in  the  Cornet  Case,  with  | 
the  additional  observations  that  as  to  Qeorge 
A.  Comet  there  was  some  language  contained 
In  the  subsequent  Items  of  the  will  which  in-  ] 
dlcated  that  the  estate  bequeathed  to  him 
was  one  In  fee,  which  was  not  true  as  to  all , 
the  other  children,  they  including  George  A., ' 
claimed  title  under  the  bare  bequests  made 
to  them  under  a  previous  item  of  the  will  , 
which  In  no  manner  whatever  Indicated  the  | 
character  of  the  estate  bequeathed  to  any  of  i 
them,  except  perhaps  a»  to  that  portion  In  , 
which  the  wife  was  given  a  life  estate  In  lieu  | 
of  dower,  bat  there  was  no  question  raised 
as  to  bet  interest,  etc.  I 

The  error  Brother  BOND  has  fallen  Into  Is 
an  attempt  to  show  that  the  words  giving  the 
property  to  Mrs.  McCune,  which  vnder  the  ' 
statute  was  an  estate  in  fee,  are  stronger,  i 
clearer,  and  more  significant  than  those  used  | 
in  the  codicil  giving  one-half  of  remaining 
property  undiei>oeed  of.  If  any,  at  her  death, 
to  Mrs.  Watkins  and  others.    That  was  not 
the  question  presented  or  decided  in  either 
the  X«mp  or  Comet  Cases,  nor  do  I  know  of 
a  case  where  any  such  question  was  ever  be- 
fore presented  or  decided  by  this  court  or  any 
other,  since  the  passage  of  the  statutes  men- 
tioned, and  where  it  was  considered.    While 
there  is  some  language  used  in  some  of  the 
cases,  if  abstractly  considered,  as  Brother 
BONO  has  done  in  this  case,  without  consid- 
ering it  In  the  light  of  the  questions  under  I 
consideration,   nor   its  connection   with   the  j 
context  in  which  It  was  used,  which  may  I 
lend  apparent  support  to  the  propositions  of  ' 
law  announced  by  him,  but,  when  considered 
in  the  light  of  the  subject  under  considera- 
tion and  the  context  in  wUch  It  is  used,  not  a  | 
semblance  of  reason  remains  upon  which  to 
predicate  such  a  proposition. 

The  teal  question  presented  In  this  case, 
as  in  all  such,  was,  What  was  the  Intention 
of  the  testator  in  disposing  of  his  property 
as  disclosed  by  the  will  and  codicil  mention- 
ed? That  intention  must  be  gathered  from 
the  whole  wUl,  the  four  comers  thereof,  and 


if  that  intention  can  be  thnsly  gathered,  then 
It  is  the  plain  duty  of  this  court,  under  the 
statutes  mentioned,  to  carry  that  intention, 
into  execution,  regardless  of  the  r^atlve 
strength  and  clearness  of  the  words  used  in 
one  pert  of  the  will  and  those  used  in  anoth- 
er. Such  a  rule,  if  applied  in  the  construc- 
tion of  wills,  would  narrow  the  question  down 
to  the  two  sets  of  words  used,  and  which  of 
the  two  are  the  strongest,  clearest,  and  the 
most  significant,  which  at  common  law,  under 
the  doctrine  of  executory  devices  and  spring- 
ing and  shifting  uses  was  indulged  in,  but  not 
under  any  statute  similar  to  ours.  Sudi  a. 
rule  under  those  statutes  would  be  stifling 
in  the  bark,  and  lose  sight  of  the  polar  star 
in  the  case,  the  intention  of  the  testator.  In 
other  words,  I  have  tried  to  show  that  Broth- 
er BOND  lias  only  compared  the  relative 
strength  and  clearness  of  two  sets  of  words 
contained  in  different  paragraphs  of  the  will, 
and  has  Ignored  the  remaining  portions  of  the 
wUl  and  all  of  the  facts  and  circumstances 
surrounding  the  testator  at  the  time  the  will 
and  codicil  were  written,  aU  of  which  should 
be  considered  in  arriving  at  the  intention  oil 
the  testator. 

In  discussing  this  same  question  tn  the  case 
ol  Comet  V.  Comet,  supra,  on  page  224  of  248 
Mo.,  on  page  133  of  164  S.  W.,  this  court  quot- 
ed the  following  language  from  the  case  of 
Sevier  v.  Woodson,  205  Mo.  202,  lo&  dt.  214, 
104  S.  W.  1, 120  Am.  St.  Rep.  728,  viz. : 

"We  take  it  to  be  well-settled  law  that  where 
a  certain  estate  is  granted  in  plain  and  un- 
equivocal language  in  one  clause  of  a  will,  the 
same  cannot  be  lessened  or  cot  down  by  a 
Bubseqoent  clause  of  the  will,  unless  the  lan- 
guage used  in  such  subsequent  clause  is  as  clear, . 
plain  and  unequivocal  as  the  language  of  the 
first  grant." 

In  that  case  the  language  of  the  court  was 
not  confined  to  the  relative  strength  and  clear- 
ness of  two  sets  of  words  contained  in  two 
different  paragraphs  of  the  will,  but  the  en- . 
tir6  will  as  well,  Including  all  of  the  language 
of  the  two  clauses  which  were  under  consid- 
eration and  fully  discussed,  as  appears  from 
the  opinion  published  In  that  case,  and  was' 
not  limited  solely  to  two  sets  of  words  used 
in  different  paragraphs  of  the  will,  as  has 
been  done  by  Brother  BOND  In  this  case. 

In  the  case  of  Comet  v.  Comet,  supra,  after 
setting  out  the  quotation  before  mentioned, 
taken  from  the  Sevier-Woodson  Case,  this 
court,  lit  order  to  show  that  the  court  In  th« 
latter  case  did  not  base  Its  ruling  solely  upon 
the  two  clauses  of  the  will  mentioned  there- 
in, but  upon  the  whole  will,  added  to  that 
quotation  this  language: 

"Or  that  when  from  reading  the  entire  will 
from  cover  to  cover,  a  contrary  intention  is 
clearly  expressed  by  the  testator." 

This  was  concurred  in  by  the  entire  court, 
Indudlng  Brother  BOND  and  the  writer  of 
the  opinion  in  the  Sevier- Woodson  Case,  con- 
clusively showing  that  the  court  in  the  Cornet 
Case  understood  that  the  qnotatlon  in  the 
Sevier  Case  meant  the  same  as  the  quotation 
just  made  from  the  Cornet  Case.    Any  other 
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rtile  would  be  esce«dlngly  hazardous,  lead  to 
much  confusion,  to  great  Injustice,  and  in 
many  cases  defeat  the  intention  of  the  testa- 
tor. This  would  be  true,  for  the  obvious  rea- 
son that  the  average  layman,  not  versed  In 
the  law,  as  well  as  some  lawyers,  might  not 
know  the  relative  strength,  clearness,  and 
meaning  of  the  words  used  In  the  will,  and 
even  Judges  upon  the  bench  might  find  some 
difficulty  in  that  regard;  but  there  are  but 
few  men,  lawyers  or  Judges,,  who  cannot.  In 
some  kind  of  verbiage,  express  his  or  their 
Intentions  in  the  disposition  of  property  by 
will.  It  may  not  be  grammatically  expressed, 
and  it  may  be  inartlfldally  drawn,  but,  when 
read  in  the  light  of  the  facts  and  circumstanc- 
es which  surrounded  the  testator  at  the  time 
the  will  was  written,  in  most  cases  but  little 
difficulty  is  encountered  in  arriving  at  the  In- 
tention of  the  testator.  In  other  words,  the 
very  purpose  of  the  statute  was  to  abolish 
the  necessity  of  using  technical  words  or 
terms  in  bequests  of  real  and  personal  prop- 
erty, as  well  as  the  technical  meaning  of  the 
technical  words.  If  perchance  used  in  the 
will,  when  the  whole  will  upon  Its  face,  read 
In  the  light  of  the  facts  and  drcumstancea 
surrounding  the  testator  at  the  time  it  was 
written,  show  that  eotne  words  were  used 
therein  in  a  different  sense  from  their  te<ai- 
nical  meaning.  The  books  are  full  of  cases 
BO  holding. 

The  same  rale  of  construction  of  wills  Is 
clearly  and  forcefully  stated  by  Judge  Graves 
in  the  opinion  in  the  recent  case  of  Mudd  v. 
Cunningham  et  aL,  181  S.  W.  386,  handed 
down  at  our  last  sitting,  not  yet  officially 
reported. 

I  am  therefore  clearly  of  the  opinion  that 
the  Judgment  of  the  circuit  court  should  be 
affirmed. 

RAILEY,  O.  The  above-named  plaintiffs 
brought  an  action  of  ejectment  against  de- 
fendants at  the  April  t^rm,  1912,  of  Pike  coun- 
ty circuit  court,  to  recover  possession  of 
about  120  acres  of  land  In  said  county.  Guy 
J.  McCune,  a  minor,  appeared  as  plaintiff 
through  his  father,  J.  R.  S.  McCune,  who 
bad  been  appointed  next  friend  for  the  pur- 
pose of  prosecuting  this  action.  The  de- 
fendants appeared  to  the  action,  and  all  Join- 
ed in  an  answer,  except  defendant  Dudding, 
who  filed  a  general  denial.  The  Joint  an- 
swer denied  every  averment  in  petition  not 
thereafter  admitted  to  be  true.  The  said  an- 
swer further  averred:  That  at  the  time  of 
bis  death,  thereafter  mentioned,  and  for  a 
long  time  prior'  thereto,  one  William  El  Mc- 
Cune, late  of  Audrain  county.  Mo.,  was  the 
absolute  owner  of  said  land  In  fee  simple. 
That  said  William  E.  McCune  deiiarted  this 
life  on  or  about  January  20,  1006,  without 
issue  or  other  descendants  in  being,  leaving 
surviving  him  as  bis  widow  Annie  E.  Mc- 1 
Cune,  and  leaving  his  last  will  and  testa- 
ment, by  him  theretofore  e.Yecuted,  published,  j 
and  declared,  bearing  date,  January  2,  1900.  , 


That  said  last  will  and  testament  is  in  words 
and  figures  following,  to  wit: 

"WiU  of  WUUam  E.  McCune." 

"I,  W.  E.  MeOune,  of  the  of 

in  the  county  of  Audrain  and  state  of  Missonri 
being  of  sound  mind  do  make  and  publish  this 
my  last  will  and  testament. 

'First  I  will  and  bequeath  to  my  wife,  Annie 
E.  McCune,  as  her  absolute  property,  all  of  my 
real  estate  and  personal  property.  All  of  my 
bonds,  bank  stocks  and  deeds  of  trusts  and  notes 
and  all  other  property  which  I  may  possess  at 
my  death.  I  hereby  appoint  Annie  E.  McCune, 
my  wife.  Administrator  of  my  estate  and  that 
she  be  not  required  to  give  bond,  lliig  the  2nd 
day  of  January,  1900. 

"[Signed]  Wm.  B.  McCune. 

"Witnesses: 

"W.  F.  Prltchett 

"T.  g.  Manning." 

That  on  or  about  the day  of  April, 

1902,  the  said  William  E  McCune  made  a 
puri'orted  codicil  to  said  last  will,  the  pur- 
ported codicil  being  in  words  and  figures  as 
follows,  to  Wit: 
"Codicil.  April  15.  1902. 

"I  add  to  the  above  the  following,  to  wit: 
I  will  to  my  brother  John  McCune,  de- 
ceased, his  heirs  Uanna  Wright,  deceas- 
ed, her  heirs  Louisa  Wright fl.OO 

I  will  to  my  niece  May  Wright 1.00 

I  will  to  my  nephew  Joseph  Wright 1.00 

I  will  to  my  nephew  W.  G.  McCune 1.00 

I  will  to  my  nephew  Guy  McCune •  1.00 

I  will  to  my  nephew  John  McCune 1.00 

I  will  to  my  nephew  JoseDh  McCune 1.00 

I  will  to  my  nephew  Jeff  T.  McCune 1.00 

I  will  to  my  niece  Neptia  Shell 1.00 

I  will  to  my  niece  Ollie  GiU 1.00 

I  will  to  my  niece  Lula  Price 1.00 

I  will  to  my  brother  O.  S.  McCune 1.00 

I  will  to  my  brother  H.  G.  McCune 1.00 

I  will  to  my  brother  J.  R.  S.  McCune 1.00 

"And  I  further  state,  should  my  wife  Annie 
die  without  a  will  or  having  disposed  of  the 
above  property,  one-half  of  property  shall  go  to 
Bessie  Watkins  known  as  Bessie  McCune,  and 
I  appoint  J.  R.  S.  McCune  to  control  Bessie's 
property  until  she  is  twenty-one  years  of  age 
and  in  case  of  Bessie's  death  without  issue  said 
property  revert  to  J.  R.  S.  McCune  and  the  oth- 
er naif  to  the  children  of  said  J.  R.  S.  McCune 
by  his  second  wife.  I  hereby  certify  that  I  caus- 
ed the  erasure  of  the  above  words  'His  second 
wife  Emma  McCune'  and  bad  inserted  in  lieu 
thereof  the  remainder  of  the  sentence  following 
the  erasure.  I  also  interlined  the  words  'with- 
out issue'  after  the  word  'death'  in  the  twenty- 
seventh  line  of  this  codicil  and  the  word  'above' 
after  the  word  the'  in  the  thirty-second  line  of 
same. 

"In  testimony  whereof  I  have  hereunto  set 
my  hand  this  10th  day  of  April,  1902. 

"Wm.  E.  McCune. 

"We  attest  the  above  and  foregoing  will,  by 
subscribing  our  names  hereto  as  witnesses  in 
the  presence  of  the  testator  this  10th  day  of 
April,  1W2.  W.  P.  Pritchett 

"T.  S.  Manning." 

Said  will  and  codicil  were,  on  the 

day  of  January,  1906,  duly  proved  and  ad- 
mitted to  probate  in  and  by  the  probate  court 
of  Audrain  county,  Mo.,  said  deceased  being 
a  resident  of  said  Audrain  county,  and  domi- 
ciled there  at  the  time  of  bis  death.  Said 
answer  further  avers: 

"That  in  and  by  the  terms  of  said  will,  as 
well  as  in  and  by  the  terms  of  said  will  to- 
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gethcr  wiUt  mid  parported  codicil,  said  testator 
willed,  bequeathed,  and  devised  to  his  said  wife, 
Annie  11  AlcUune,  as  txer  abeolute  property,  in 
fee  simple,  all  of  his  real  estate  and  personal 
property  and  other  property  that  he  possessed 
at  the  time  of  his  death,  including  the  real 
estate  in  said  petition  described,  whereby  the 
said  Annie  E.  IlcCune  became  and  remained 
seised  and  possessed  of  ail  said  property  and 
real  estate  in  fee  simple  down  to  and  at  the 
time  of  her  death.  That  said  purported  codicil 
was  and  is  void  and  of  no  effect  That  the  said 
Annie  E.  McCune,  being  so  seised  and  possess- 
ed of  said  real  estate  and  property  in  fee  simple, 
and  being  al>salute  owner  thereof,  departed  this 

life    intestate  on  or   aboat   the  day   of 

June,  1911,  at  her  place  of  residence  in  said 
Audrain  county,  leaving  surviving  her,  as  her 
sole  and  only  heirs  at  law,  all  of  the  above-nam- 
ed defendants  except  defendant,  Charles  Pud- 
ding. That  the  said  defendants  Sarah  B.  Bris- 
coe, Glare  Burt,  Kate  Hill,  and  James  F.  Clay- 
ton are  sisters  and  brother  of  the  whole  blood  of 
tlie  said  Annie  E.  McCune,  deceased ;  that  said 
J.  E.  T.  Griesby,  Vannie  Lake,  Edna  McCann, 
Dollie  Grigsby,  May  Boyd,  Sallie  Burch,  and 
Roella  HcCoy  are  the  sole  surviving  descendants 
and  heirs  at  law  of  one  EUsah  Grigsby,  deceas- 
ed, who  was  a  brother  of  the  half  blood  of  said 
Annie  E.  McCune,  deceased,  and  who  died  long 

Srior  to  her  death.  That  the  said  Jolin  T. 
rrigsby,  Matt  Grigsby,  Dora  Goff,  Nancy  Mnr- 
Shy,  and  Sudie  Grigsby  are  tlie  sole  surviving 
escendants  and  heirs  at  law  of  one  Joe  Grigs- 
by, deceased,  who  was  a  brother  of  the  half 
blood  of  the  said  Annie  B.  McCune,  deceased, 
and  who  died  long  prior  to  her  death.  That 
these  said  defendants  (except  Charles  Budding) 
upon  the  death  of  the  said  Annie  E.  McCune, 
deceased,  as  sole  and  only  heirs  at  law  of  her, 
said  Annie  E.  McCune,  biecame  seised  and  pos- 
sessed in  fee  simple  absolute  of  all  said  real  es- 
tate by  inheritance  through  and  under  and  ever 
since  the  date  of  her  said  death  have  been  and 
now  are  in  full  and  complete  posseesion  of  the 
real  estate  described  in  plaintiff's  petition  here- 
in, and  defendant  Charles  Dudding  is  in  the 
manual  occupancy  of  said  premises  as  their 
tenant,  and  these  said  defendants  claim  title 
and  the  right  of  possession  to  said  real  estate. 
Wherefore  these  defendants  pray  for  a  decree 
establishing  their  said  title  to  said  real  estate, 
and  quieting  the  same^s  against  plaintiffs,  and 
they  further  pray  for  any  and  all  relief  to  which 

they  may  l>e  entitled  in  the  premises,  and  for 

their  costs  herein  expended." 

The  reply  reads  as  follows: 

"Plaintiffs,  for  reply  to  the  answer  of  the  de- 
fendants, except  Dudding,  admit  the  execution 
of  the  will  including  the  codicil  thereto,  of  Wm. 
B.  McCune,  deceased,  and  that  it  was  duly  pro- 
bated in  the  county  of  Audrain,  and  that  the 
said  Annie  B.  McCune  was  the  widow  of  the 
said  Wm.  B.  McCnnCj  and  that  the  said  Wm. 
E.  McCune  and  Annie  E.  McCune  both  died 
without  issue  as  therein  stated.  Plaintiffs  deny 
each  and  every  other  allegation  of  said  answer, 
and  pray  judgment  for  the  possession  of  said 
lands  as  legatees  under  the  terms  of  said  will 
and  as  at  first  prayed  in  their  petition." 

On  AprU  29,  1912,  at  the  AprU  term  of 
said  nke  circuit  court,  plaintiffs  and  defend- 
ants filed  tbelr  agreed  statement  of  facts,  as 
follows: 

.  "Agreed  Statement  of  Facts. 

"Now  come  all  the  parties  herein  and  hereby 
stipulate  and  agree  that  the  following  constitute 
and  be  deemed  an  agreed  statement  of  the  facts 
in  this  cause: 

"(1)  William  E.  McCune  is  the  common  source 
of  the  title  to  the  real  estate  herein  involved; 
that  is  to  say,  that  William  E.  McCune  owned 


said  land  in  fee  ample  at  the  time  of  his  deatk. 

That  said  William  E.  McCune  died  on  tlie 

day  of  January,  1906,  leaving  Annie  B.  Mc- 
Cune, as  his  widow. 

"(2)  lliat  Annie  B.  McOmie,  his  widow,  died 
intestate  on  June  6,  1911. 

"(3)  That  the  plaintiffs  claim  as  legatees  un- 
der the  win  of  said  William  E.  McCune. 

"(4)  That  defendant  Dudding  has  attorned  to 
all  the  remaiAing  defendants  herein  who  claim 
said  land  as  heirs  of  the  said  Annie  B.  McGune, 

"(5)  That  plaintiff  Bessie  Middleton  is  named 

in  the  will  of  said  William  E.  McCune  as  Bessie 
Watkins,  known  as  Bessie  McCune,  'and  that 
she  was  principally  raised  by  said  McCune  and 
wife,  and  lived  with  said  McCune  until  his 
death,  and  then  with  the  widow  to  her  death, 
but  that  she  is  not  related  by  blood  or  marriage 
to  either  of  said  decedents,,  and  that  she  has 
issue  living  now  and  at  the  time  of  the  death  of 
said  Annie  E.  McCune,  and  has  reached  the  age 
of  21  years. 

"(6)  That  the  other  plaintiffs,  except  Bessie 
Middleton,  are  children  of  said  J.  R.  S.  Mc- 
Cune by  his  second  wife,  Emma  McCune,  and 
the  said  J.  R.  S.  and  Emma  are  still  living 
together  as  husband  and  wife. 

"(7)  The  original  wiU  of  said  William  E. 
McCune,  together  with  the  certificates  of  proof 
and  probate,  hereto  attached  shall  be  admitted 
as  evidence. 

"(8)  That  the  defendants,  other  than  defend- 
ant Dudding,  are  the  sole  and  only  heirs  at 
law  of  said  Annie  E.  McCune,  deceased.  That 
the  said  defendants  Sarah  B.  Briscoe,  Clara 
Burt,  Kate  Hill,  and  James  F.  Clayton  are 
sisters  and  brotbier  of  the  whole  blood  of  the 
said  Annie  B.  McCune,  deceased.  That  said  J. 
E.  T.  Grigsby,  Vannie  Lake,  Edna  McCann, 
Dollie  Grigsby,  May  Boyd,  Sallie  Burch,  and 
Roella  McCoy  are  the  sole  surviving  descend- 
ants and  heirs  at  law  of  one  Elisah  Grigsby, 
deceased,  who  was  a  brother  of  the  half  blood 
of  said  Annie  E.  McCune,  deceased,  and  who 
died  long  prior  to  her  death.  That  the  said 
John  T.  Grigsby,  Matt  Grifisby,  Dora  Goff, 
Nancy  Murphy,  and  Sudie  Grigsby  are  the  sole 
surviving  descendants  and  heirs  at  law  of  one 
Joe  Grigsby,  deceased,  who  was  a  brother  of 
the  half  blood  of  the  said  Annie  E.  McCune,  de- 
ceased,  and  who  died  long  prior  to  her  death. 

"(9)  That  defendant  Dudding  is,  and  was  at 
the  time  of  the  ouster  laid  in  the  petition,  in 
the  manual  occupancy  of  said  land,  claiming  as 
tlie  tenant  of  his  codefendants,  and  his  said 
codefendants  claim  title  and  the  right  of  pos- 
session to  said  real  estate  as  the  sole  and  only 
heirs  at  law  of  the  said  Annie  B.  McCune,  de- 

"(10)  That  the  sole  issue  in  this  case  is  the 
construction  to  be  placed  upon  the  will  of  said 
William  E.  McCune,  deceased,  and  the  right  to 
the  possession  of  the  property  described  in 
plaintiff's  petition,  and  the  title  to  said  land. 

"(11)  That  neither  said  William  B.  McCune 
nor  said  Annie  E.  McCune  left  any  issue  or 
descendants. 

"(12)  That  Annie  E.  McCune  died  without 
having  made  any  disposition  of  said  land,  but 
in  possession  thereof." 

On  said  April  29,  1912,  a  Jury  was  waived, 
and  the  cause  submitted  to  the  trial  coart 
upon  the  agreed  statement  of  facts  aforesaid, 
and  the  will  and  codicil  heretofore  set  out 
The  case  wos  taken  under  advisement  by  the 
court,  and  on  July  17,  1912,  at  the  regular 
July  term,  said  court  found  that  plaintiffs,  <m 
March  1,  1912,  and  since  said  date,  were  en- 
titled to  the  possession  of  the  land  described 
In  petition,  and  found  $30  per  month  to  be 
the  value  of  the  r«it8  and  profits  thereof. 
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The  damages  were  assessed  at  one  cent 
Judgment  was  entered  In  due  form  In  favor 
of  plaintiffs,  In  accordance  with  the  findings 
of  the  court  aforesaid.  Motions  for  new  trial 
and  in  arrest  of  judgment  were  duly  filed, 
OTerruled,  etc.,  and  the  case  properly  brought 
for  review  before  this  court. 

Assignment  of  Error. 

The  trial  court  erred  in  denying  appellants' 
motion  for  new  trial  and  appellants'  motion 
In  arrest  of  Judgment,  because:  (1)  The  find- 
ing and  verdict  Is  against  the  law  and  against 
the  evidence,  and  the  agreed  statement  of 
facts.  (2)  The  finding  and  verdict  Is  not  sup- 
ported by  any  substantial  evidence  or  the 
agreed  statement  of  facts.  (3)  The  finding 
and  Judgment  should  have  been  for  the  de- 
fendants and  against  the  plaintiffs.  (4)  Up- 
on tlie  whole  record  the  judgment  should 
have  been  for  the  defendants. 

Although  this  is  an  action  of  ejectment,  the 
legal  rights  of  the  parties  thereto  depend  up- 
on the  construction  placed  by  this  court  up- 
on the  will  of  William  E.  McCune,  executed 
upon  the  2d  day  of  January,  1900,  and  the 
codicil  attached  to  same,  of  date  April  10, 
1002.    The  original  will  reads  as  follows: 

"First.  I  will  and  bequeath  to  my  wife  Annie 
E.  McCnne,  as  her  absolute  property,  all  of  my 
real  estate  and  personal  property.  All  of  my 
bonds,  bank  stocks  and  deeds  of  trusts  and  notes 
and  (Ul  other  property  which  I  may  possess  at 
my  death.  I  hereby  appoint  Annie  E.  McGune, 
my  wife,  administrator  of  my  estate  and  that 
she  be  not  required  to  give  bond.  This  the  2nd 
day  of  January,  1900." 

On  the  above  document,  the  following  ap- 
pears: 

"Codicil.  April  15,  1902. 

"I  add  to  the  above  the  following:  •  ♦  • 
"And  I  further  state,  should  my  wife  Annie 
die  without  a  will  or  having  disposed  of  the 
above  property,  one-half  of  property  shall  go  to 
Bessie  Watkins  known  as  Bessie  McCune,  and 
I  appoint  J.  B.  S.  McCune  to  control  Bessie's 
property  until  she  is  twenty-one  years  of  age 
and  in  case  of  Bessie's  death  without  issue  said 
property  revert  to  J.  B.  S.  McCune  and  the 
other  half  to  the  children  of  said  J.  B.  S.  Mc- 
Cune by  his  second  wife." 

,•  The  original  will,  as  It  was  executed  on 
January  2,  1900,  gave  to  testator's  wife  all 
the  property  which  he  possessed  at  the  time 
of  his  death  as  her  absolute  estate.  It  like- 
wise gave  to  her  the  real  estate  In  controver- 
sy in  fee  simple  at  his  death.  On  the  15th  of 
April,  1902,  it  is  manifest  that  testator  was 
not  satisfied  with  the  disposition  which  be 
had  made  of  his  property  in  the  original  will. 
From  the  language  used  in  the  codicil,  it  Is 
evident  that  he  desired  to  cut  down  the  ab- 
solute estate  formerly  conveyed,  and  in  case 
Ills  wife  failed  to  dispose  of  said  property  by 
will  or  conveyance  during  her  life,  one  half 
of  it  was  to  go  to  Bessie  Watkins,  known  as 
Bessie  McCune,  while  the  remaining  half 
should  go  to  the  children  of  his  brother,  J.  B. 
S.  McCnne.  Taking  the  will  and  codicil  as  an 
entirety,  no  other  practical  meaning  can  be 
attributed  to  the  language  used  by  deceased 


in  said  codicil.  In  order  fh^etore,  to  carry 
out  the  wishes  and  intention  of  testator,  the 
original  will  and  codicil,  taken  as  a  whole, 
should  be  construed  to  give  testator's  wife  a 
life  estate  in  all  of  his  property,  with  power 
of  disposition  over  same,  by  either  will  or 
conveyance,  and  If  she  died  without  having 
willed  or  disposed  of  said  property,  oae  half 
of  that  which  was  undisposed  of  should  go 
to  Bessie  McCune,  and  the  remaining  half  to 
bis  brother's  children.  Unless  construed  as 
above,  the  codicil  would  be  meaningless.  It 
is  perfectly  apparent  that  testator  wanted 
Bessie  McCune  and  his  brother's  children  to 
have  his  property,  if  his  wife  did  not  dispose 
of  it  by  will  or  conveyance.  Section  583,  B. 
S.  1909,  reads  as  follows : 

"All  courts  and  others  concerned  in  the  execu- 
tion of  last  wills  shall  have  due  regard  to  the 
directions  of  the  will,  and  the  true  Intent  and 
meaning  of  the  testator,  in  all  matters  brought 
before  them." 

As  pointed  out  by  Judge  Boy  in  Gibson  t. 
Gibson,  239  Mo.  loc.  cit.  496,  144  S.  W.  770, 
the  above  statute  was,  in  substance,  passed  in 
1807,  over  8  years  before  the  adc^tion  of  the 
common  law  in  this  state,  and  it  has  been 
substantially  carried  through  every  revision 
since  its  original  enactment  In  some  of  the 
earlier  cases.  It  was  held  that  if  the  will  and 
codicil  should  be  construed  to  give  the  wife 
a  life  estate,  with  power  of  disposition  by 
will  or  conveyance,  that  she  would  take  the 
absolute  estate.  This  is  not  in  accordance 
with  just  principles  of  law,  as  construed  In 
the  light  of  foregoing  statutes.  If  the  inten- 
tion Is  dear  from  the  whole  will,  including 
the  codicil,  that  the  wife  Is  to  have  but  a  U*e 
estate,  then  the  added  power  of  disposition, 
whether  by  will  or  conveyance,  will  not  con- 
vert the  estate  into  one  of  absolute  ownership. 
Tallent  v.  Fltzpatrlck  a^d  Kaiser,  253  Mo.  10, 
161  S.  W.  689 ;  Burnet  v.  Burnet  244  Mo.  498- 
605, 148  S.  W.  872;  Gibson  r.  Gibson,  239  Ifa, 
490,  144  S.  W.  770;  Threlkeld  v.  Threlkeld, 
238  Mo.  459,  141  S.  W.  1121 ;  Edgar  v.  Emer- 
son, 235  Mo.  loc.  cit  560,  561,  139  S.  W.  122 ; 
Cox  V.  Jones,  229  Mo.  63,  129  S.  W.  495 ;  Ar- 
mor V.  Frey,  226  Ma  640,  126  S.  W.  483; 
Wells  V.  Fuchs,  226  Mo.  97,  125  S.  W.  1137; 
Grace  v.  Perry,  197  Mo.  550,  95  S.  W.  875,  7 
Ann.  Cas.  948 ;  Dozler  v.  Dozier,  183  Mo.  loc. 
cit.  146,  81  S.  W.  890;  Walton  v.  Drumtra, 
152  Mo.  489,  54  S.  W.  233;  Cross  y.  Hoch, 
149  Mo.  loc.  cit  343,  60  S.  W.  786 ;  McMillan 
V.  Farrow,  141  Mo.  65,  41  S.  W.  800;  Evans 
V.  Folks,  135  Mo.  397,  37  S.  W.  126 ;  Comwell 
V.  Orton,  126  Mo.  Iocl  dt  368,  27  S.  W.  536; 
Schorr  v.  Carter,  120  Mo.  loc.  dt  414,  25  S. 
W.  538;  Bedman  ▼.  Barger,  118  Mo.  568,  24 
S.  W.  177;  Lewis  v.  Pitman,  101  Mo.  281,  14 
S.  W.  52 ;  Munro  v.  Collins,  95  Mo.  33,  7  S. 
W.  461;  Harbison  t.  James,  90  Mo.  411,  2 
S.  W.  292 ;  Relnders  v.  Koppelmann,  68  Mo. 
482,  30  Am.  Rep.  802 ;  Carr  v.  Dings,  58  Mo. 
400;  Carr  v.  Dings,  54  Mo.  96;  Gregory  t. 
CowglU,  19  Mo.  416;  Bubey  v.  Bamett  12 
Mo.  3,  49  Am.  Dec  112.    In  Burnet  T.  Burnet 
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244  Mo.  loc.  dt.  408,  148  S.  W.  874,  Judge 
Bond,  wbo  was  then  commissioner,  Q)eaklng 
for  this  court,  said: 

"The  power  to  create  a  iife  estate,  without  us- 
ins  express  words,  but  by  implication  from  the 
terms  and  clauses  of  tiie  will,  or  by  language  of 
equivalent  meaning,  is  no  longer  an  open  ques- 
tion in  this  state.'' 

In  Gibson  t.  Gibson,  239  Mo.  490  et  seq., 
144  S.  W.  770 ,  Commissioner  Roy  of  Divlsioa 
2,  in  an  able,  exhaustive,  and  unanswerable 
opinion,,  reached  the  same  conclusion  as  that 
announced  by  Judge  Bond,  supra.  All  the 
Judges  of  Division  2  concurred  in  Judge  Roy's 
opinion,  and' all  the  judges  of  this  division 
concnnred  In  Judge  Bond's  decision.  So  that, 
at  last,  we  have  the  entire  court  concurring 
in  tbe  most  recent  utterances  upon  this  sub- 
ject. In  Threlkeld  v.  Threlkeld,  238  Ma  loa 
dt.  466, 141  S.  W.  1123,  Judge  Ferriss  said : 

"If  it  is  intended  to  be  asserted  that  express 
words  are  necessary  to  cut  down  into  a  life  es- 
tate a  bequest  which  would,  if  it  stood  alone, 
create  an  estate  in  fee,  tbe  authorities  are 
against  the  proposition." 

In  Edgar  v.  Emerson,  235  Mo.  loc.  dt.  661, 
130  S.  W.  12A,  Judge  Valllant  said: 

"By  this  will  the  testator  gives  to  his  wife 
a  life  estate  in  all  his  property  of  every  kind 
ivhatsoever,  and  in  adcution  to  the  estate  so 
given  he  bestows  on  her  a  power  to  sell  and  con- 
vey in  fee  all  of  the  property  of  which  he  died 
seised  or  possessed.  By  the  exercise  of  that 
power  the  widow  could  affect  the  estate  in  re- 
mainder by  selling  any  of  the  property  that  she 
mi^ht  see  fit  to  sell,  but  whatever  was  left  at 
her  death  was  to  be  used,  first  to  pay  or  dis- 
charge the  special  legacies  named,  and  then  to 
go  in  fee  to  the  testator's  brother,  George  F. 
Emerson." 

In  Grace  t.  Perry,  197  Mo.  loc.  dt  662,  96 
S.  W.  878,  7  Ann.  Gas.  948,  Chief  Justice 
Brace,  In  behalf  of  the  court  en  banc.  In 
wbich  all  the  Judges  concurred,  except  Judge 
Graves,  who  did  not  sit,  in  clear  and  forceful 
language,  said : 

"Is  there  any  established  rule  of  law  that  will 
defeat  the  intention  of  the  testator  as  thus  ex- 
pressed? For  the  defendant  it  is  contended  that 
there  is,  in  that  the  power  to  dispose  of  the  fee 
to  their  respectiTe  shares,  given  to  the  testator's 
children,  must  be  rejected  because  repugnant  to 
the  disposition  of  the  fee  by  the  testator  him- 
self to  the  heirs  of  the  first  taker,  and  in  the 
case  of  the  failure  of  such  hdrs,  to  the  grand- 
nephew  of  the  testator.  This  contention  can- 
not be  maintained.  It  must  be  remembered 
that  the  devise  is  express  for  life,  with  power 
to  dispose  of  the  fee,  and  it  is  a  well-settled  prin- 
dple  of  law  that  a  power  or  disposition  added 
to  a  life  estate  is  not  repugnant  to  the  life  es- 
tate or  to  the  remainder  over.  If  not  exercised, 
it  leaves  both  estates  Ttnaffected  by  it.  If  exer- 
cised, it  defeats  the  remainder  in  the  propertv 
disposed  of ;  the  remainder  being  subject  to  such 
defeat,  as  in  this  case.  Am.  &  Eug.  Ency.  Law 
(2d  Ed.)  449;  Russell  v.  Eubankg,  84  Mo.  82- 
88,  and  cases  cited ;  Harbison  v.  James,  90  Mo. 
411  [2  S.  W.  292] ;  Gaven  v.  Allen,  100  Mo. 
293  [13  8.  W.  6011;  Lewis  v.  Pitman,  101  Mo. 
281-291  ri4  S.  W.  521 :  Greffet  v.  Willman, 
114  Mo.  106  [21  S.  W.  459] ;  Evans  v.  Folks,  135 
Mo.  387-403  [37  S.  W.  126] ;  Garland  v.  Smith, 
164  Mo.  1  [64  S.  W.  188] ;  Underwood  v.  Cave, 
176  Mo.  1  [75  S.  W.  451] ;  St.  Louis.  L.  &  B. 
Ass'n  V.  Fueller,  182  Mo.  93  [81  S.  W.  414]." 

In  Lewis  T.  Pitman,  101  Mo.  loc.  dt  291, 
14  &  W.  68,  Judge  Black  said: 


'^he  testator  gives  all  of  it  to  his  wife,  with 
the  right  and  power  in  her  to  carry  on  the  man- 
ufacturing business,  or  to  dispose  of  the  same, 
as  to  her  may  seem  best,  with  the  further  quali- 
fication that  whatever  of  the  property  she  has  tr 
maining  at  her  death  shall  go  to  the  children." 

On  pages  292  and  293  of  101  Mo.,  at  page 
64  of  14  S.  W.,  the  same  learned  judge  con- 
tinued: 

"Although  a  Ufe  estate  is  not  created  in  ex- 
press terms,  still  an  added  power  of  disposition 
will  not  convert  it  into  an  absolute  estate,  if 
upon  a  consideration  of  the  whole  will  it  is  clear 
the  testator  intended  to  give  a  life  estate  only. 
This  is  the  deduction  to  be  made  from  Smith  v. 
BeU  [6  Pet.  68,  8  L.  Ed.  322]  and  Harbison  v. 
James  [90  Mo.  411,  2  S.  W.  W2]  and  they  have 
the  support  of  other  well-considered  cases.  Giles 
V.  Little.  104  U.  S.  291  [26  L.  Ed.  745] ;  Sieg- 
wald  V.  Slegwald,  37  111.  436;  Green  v.  Hewitt, 
97  111.  113  [37  Am.  Rep.  102],  If  the  first  taker 
is  to  have  but  a  Ufe  estate,  then  it  matters  not 
whether  this  appear  from  express  words  creat- 
ing a  life  estate  or  from  a  consideration  (rf  the 
whole  will.  What  difEerence  can  It  make,  i^ 
which  form  the  testator  expresses  his  intention, 
so  that  it  is  clearly  expressed?  There  may  b^ 
and  are,  maujy  cases  where  the  added  ^ower  of 
disposition  will  turn  the  scale,  but  if  it  is  the 
intention  of  the  testator  to  give  the  first  taker 
a  life  estate  only,  notwithstanding  the  powto 
of  disposition,  then  that  intention  ought  to  pre- 
vail. This  is  the  common  sense  view  <^t  the 
matter,  and  it  has  the  support  of  well-considered 
judgments." 

Judge  Black  concludes  his  strong  and  vig- 
orous c^inion  upon  pages  293  and  294  of  101 
Mo.,  upon  page  64  of  14  S.  W.,  as  follows: 

"From  the  whole  will  it  Is  clear  that  the  testa- 
tor intended  to  give  his  wife  the  use  of  aU  of 
his  property  during  her  life,  and  it  is  equally 
clear  that  he  intended  it  should  go  to  his  chil- 
dren at  her  death.  She  bad  but  a  life  estate  in 
it,  and  at  her  death  the  children  became  enti- 
tled to  all  that  remained,  and  they  are  entitled  to 
take  It  under  their  father's  will." 

The  other  authorities  beretofcwe  cited  are 
In  full  accord  with  those  quoted  from  supra. 

In  order  to  give  full  effect  to  relator's  in- 
tenti(Hi8,  and  to  carry  out  the  provisions  ot 
his  will  as  a  whole,  in  the  light  of  onr  stat- 
ute, and  the  purposes  which  testator  bad  in 
view,  we  are  clearly  of  the  opinion  that  the 
will  as  an  entirety  should  be  so  construed 
as  to  give  testator's  wife  a  life  estate  In  all 
his  property,  with  power  to  dispose  of  same 
by  will  or  conveyance,  and  that  If  she  died 
without  having  disposed  of  same,  one-half 
should  go  to  Bessie  McCune,  and  the  remain- 
der to  the  children  of  testator's  brother. 

2.  Counsd  for  appellants  in  their  brief  as- 
sert that: 

"The  will  and  the  codicil  thereto  stand  as  one 
instrument,  and  the  codicil  stands  in  the  same 
position  as  a  subsequent  clause  in  the  will. 
They  both  speak  from  the  date  of  the  codicil. 
Tbe  codicil  republishes  and  confirms  the  will, 
except  as  to  the  express  alterations  which  it 
may  contain.  They  are  to  be  construed  as  one 
instrument." 

Tbe  above  Is  a  fair  general  statement  of 
tbe  law  in  this  state,  and  it  is  perfectly  con- 
sistent with  the  conclusion  reached  in  tbe 
preceding  proimsltion.  In  considering  a  cod- 
idl,  written  sometime  after  the  execution 
of  tbe  original  will,  the  court,  In  attemptlns 
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to  carry  ont  the  wishes  and  intentions  of  the 
testator,  might  conclude  from  the  language 
used  therein  that  the  testator,  upon  mature 
deliberation,  intended  to  cut  down  the  grant 
as  expressed  in  the  original  will,  so  as  to 
convert  the  same  into  a  life  estate  with  pow- 
er of  disposition.  It  is  hardly  reasonable  to 
assume  that  testator  in  his  original  will 
would  hare  used  the  same  language  contain- 
ed therein,  and  in  another  clause  hare  set 
out  the  language  contained  in  the  codicil,  for 
the  obvious  reason  that  in  writing  the  orig- 
inal he  intended  that  his  wife  should  take 
the  absolute  estate  at  that  time.  Whereas 
it  is  equally  as  true  that  he  intended  to 
change  this  result,  and  cut  down  the  absolute 
estate,  when  be  executed  his  codicil. 

In  1  VnderklU  on  the  I^w  of  Wills,  {  251, 
it  Is  said: 

"The  general  rule  is  that,  if  two  or  more  wills, 
or  a  will  and  one  or  more  codicils,  executed  at 
different  times,  are  found  in  tlie  possession  of 
the  testator  at  his  death,  the  provisions  of  the 
later  will  or  codicils  will  prevail  over  those  of 
the  former,  but  only  so  far  as  they  are  incon- 
sistent and  irreconcilable  with  them.  The  latest 
will  or  codicil  is  presumed  to  express  the  com- 
pletely matured  testamentary  intentions  of  the 
testator  as  regards  the  disposition  of  his  prop- 
erty; and,  so  far  as  it  cannot  be  reconciled  with 
the  writings  which  precede  it,  they  must  give 
way.  The  later  will  or  codicil  is  a  revocation 
of  the  earlier,  so  far  as  there  is  an  irreconcil- 
able Inconsistency  between  them.  It  may  be 
well  to  draw  the  reader's  attention  to  the  dif- 
ference between  repugnant  gifts  contained  in 
the  same  will,  and  repugnant  gifts  contained  in 
different  wills,  or  in  a  will  and  in  a  codiciL  In 
the  former  case  the  presumption  is  that  the  tes- 
tator did  not  intend  to  revoke  the  earlier  by 
the  later  gift,  and  where  the  two  devises  are 
deviaes  of  a  tee,  the  beneficiaries  will  take  as 
joint  tenants.  But  a  contrary  presumption  ob- 
tains where  the  devises  of  the  same  land  are 
contained  in  different  wills,  or  in  a  will  and 
a  codicil;    for  here  it  is  extremely  likely  that 


the  testator  has  acted  with  an  intention  to  re- 
voke the  former  devise  by  the  latter,  and  that 
the  inconsistency  is  not  merely  the  result  of 
inadvertence.  But  even  where  the  repugnant 
gifts  are  contained  in  different  papers,  every 
effort  should  be  made  to  reconcile  the  several 
parts ;  and  the  disposition  of  the  later  will  or 
codicil  should  only  be  permitted  to  overcome 
the  disposition  in  the  former  so  far  as  seems 
consistent  with  the  whole  purpose  of  the  testa- 
tor. A  revocation  by  imphcation  is  not  favored 
by  the  courts.  They  will,  if  possible,  endeavor 
to  reconcile  and  harmonize  the  several  writings 
in  order  to  give  effect  to  all  of  them.  For  it  is 
well  settled  that  a  gift,  stated  in  clear  and 
unambiguous  terms  in  a  will,  cannot  be  revok- 
ed or  cut  down  by  ambiguous  or  uncertain  lan- 
guage in  a  subsequent  will  or  codicil." 

The  construction  which  we  have  placed 
upon  the  will  and  codicil  as  a  whole,  In  the 
preceding  i>aragraph  of  this  opinion,  carries 
out  the  Intention  of  testator.  It  did  his  wife 
no  injury,  as  she  was  still  left  the  power  to 
dispose  of  the  property  by  will  or  convey- 
ance. If  not  so  disposed  of  during  her  life, 
he  had  the  legal  right  to  determine  that  one- 
half  of  same  should  go  to  Bessie  Mlddleton, 
and  the  remainder  to  his  brother's  children. 
We  have  not  undertaken  to  review  or  to  rec- 
oncile the  former  authorities  in  this  state,  In 
respect  to  the  Issues  involved  In  this  litiga- 
tion, but  we  are  satisfied  with  the  principles 
of  law  announced  in  those  cases  heretofore 
quoted  from,  and  hence  we  hold  that  testa- 
tor's wife  at  the  time  of  her  death  had  a 
life  estate  in  his  property,  with  power  of  dis- 
position, and,  having  failed  to  dispose  of 
said  property  by  will  or  conveyance,  one-half 
of  same  went  to  Bessie  Middleton,  and  the  re- 
mainder to  the  children  of  J.  S.  R.  McCune 
by  his  second  wife. 

Tbe  judgment  of  the  trial  court  is  accord- 
ingly affirmed. 

BROWN,  C,  concurs. 
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EAHMON  et  aL  ▼.  liAY  et  aL 

(Court  of  AppeiJa  of  Kentucky.    March  14, 
1016.) 

1.  DxDicATioN  «=>44  —  Actions— KviDENOB— 

SUFFICISNOY. 

Where  it  was  claimed  that  a  landowner's  ti- 
tle -was  divested  by  dedication  and  acceptance 
by  the  public,  evidence  held  insufficient  to  show 
that  the  landowner's  title  was  ao  diveated,  not 
establishing  a  dedication. 

lEd.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  {{  85-87;  Dec.  Dig.  «=>44.] 

2.  Dedication  ®=»31— Divksiinq  of  Titlk— 
Essentials. 

Under  Ky.  St.  §  8561,  dedaring  that  all 
streets  and  highways  which  may  be  dedicated  to 
and  accepted  by  any  dty  are  public  streets,  both 
a  dedication  and  acceiitance  u  necessary  to  the 
acqnisition  of  title  to  such  a  street  by  a  mu- 
nicipality. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  g|  64,  65;    Dec.  Dig.  <3=s>31.] 

3.  Dkdicaiion   ^mii   Establishment— Evi- 

UEKCE. 

"While  a  dedication  may  be  implied,  evidence 
thereof  must  be  clear  and  conclusive  before  its 
establishment. 

I  Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  H  85-87;  Dec.  Dig.  «=>44.] 

4.  Dedication  «=:»18(2)-^Dsed8— Effect. 

Where  a  landowner  signed  a  deed,  prepared 
by  the  grantee,  which  recited  that  the  property 
abutted  on  a  street  not  opened,  the  deed  did  not 
constitute  a  dedication  of  such  land  to  the  city, 
on  which  others  might  rely,  particularly  where 
the  landowner  at  all  times  retained  possession  ot 
a  strip  between  the  land  conveyed  and  the  un- 
opened street. 

[Bkl.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  §|  84,  35;  Dec.  Dig.  «=»18(2).] 

Appeal  from  Circuit  Court,  Whitley  County. 

Action  by  Qrant  Harmon  and  others 
against  J.  C.  has  aJid  others.  From  a  judg- 
ment for  defeodasta,  plaintiffs  appeal.  Af- 
flrmed. 

Tye,  SUer  ft  GatUfl^  ot  Williamsburg,  for 
appellants.  Stephens  ft  Steely,  ot  Williams- 
burg, for  appellees. 

CIiARKE,J.  AppeUants  were  the  platutiffa 
below,  and  Instituted  tills  action  in  tbe  Whit- 
ley  circuit  court  against,  appellees,  J.  O. 
L«y,  J.  J.  Price,  and  dty  of  Corbln,  to  en- 
Join  said  Lay  and  Price  from  constructing 
a  t>uJlding  opon,  or  otherwise  obstructing,  a 
strip  of  ground  fronting  26  feet  upon  Rail- 
road avenue  in  the  city  of  Corbln,  and  ex- 
tending back  therefrom  112  feet,  which  strip 
of  ground  appellants  assert  Is  entirely  upon 
and  a  part  of  Monroe  street.  Appellees  de- 
ny that  said  strip  of  ground  is  upon  or  a 
part  of  said  or  any  street,  and  the  only 
question  involved  here  is  whether  or  not  the 
said  street  was  ever  dedicated  to  or  accept- 
ed by  said  dty  over  this  land ;  it  being  con- 
ceded that  said  street  does  exist,  extending 
in  an  eastern  and  western  direction,  up  to 
the  western  or  back  end  of  the  lot  in  ques- 
tion.   The  facts  are  these: 

Some  years  prior  to  1900  one  Nets  Cum- 
mins owned  all  of  the  land  inclosed  by  Ctor- 


don  street  on  the  north,  Ballroad  avenue  on 
the  east.  First  street  on  the  south,  and  Main 
street  on  the  west,  within  which  boundary 
the  lot  in  question  is  situated ;  that  prior  to 
1900  said  CummtuB  sold  the  western  half  of 
this  boundary,  fronting  on  Main  street,  and 
extending  back  therefrom  100  feet,  to  Bore- 
Ing,  Jones,  and  Ramsey,  who  sold  same  to 
the  Corbln  Town  Company;  that  said  Cum- 
mins sold  tbe  eastern  half  of  said  boundary, 
fronting  oa  Ballroad  avenue,  and  extending 
back  a  distance  of  112  feet,  and  adjoining 
the  eastcftrn  line  of  the  portion  thereof  sold 
to  Borelng,  Jones,  and  Ramsey,  to  Oatliff 
and  others,  who  afterwards  sold  same  to 
D.  T.  Chestnut.  Said  Chestnut  acquired  his 
portion  of  said  land  prior  to  tbe  time  that 
the  Corbln  Town  Company  purchased  its 
portion  thereof,  and  before  January  17, 
1900;  but  the  exact  dates  of  the  several 
transactions  do  not  appear  in  the  record. 

The  Corbln  Town  Company,  prior  to  li»0, 
laid  oft  into  lots  and  streets  the  portion  of 
said  land  formerly  owned  by  Cummins  that 
it  had  thus  acquired.  One  of  tbe  streets 
thus  established  was  Monroe  street,  and  as 
established  by  said  company  It,  of  course, 
terminates  with  the  property  line  of  said 
company,  which  is  the  back  or  western  line 
of  the  strip  of  ground  In  controversy  here, 
and  now  owned  by  appellees  Lay  and  Price. 
Appellant  Sampson  owns  a  lot  on  the  east 
side  of  Main  street,  fronting  thereon  50  feet, 
and  on  the  south  side  of  Monroe  street,  run- 
ning therewith  100  feet,  back  to  the  division 
line  between  the  lands  owned  by  the  Cofbin 
Town  Company  and  D.  T.  Chestnut;  his  lot 
being  wholly  within  the  Corbln  Town  Com- 
pany tract.  Appellant  Harmon  owns  a  lot 
fronting  100  feet  on  Main  street,  adjoining 
Monroe  street  on  the  north  side  thereof,  and 
running  through  to  Railroad  avenue  between 
parallel  lines  a  distance  df  212  feet,  being 
I>artlaUy  within  the  land  formerly  owned  by 
the  Corbln  Town  Company,  and  partly  with- 
in the  lands  formerly  owned  by  D.  T.  Chest- 
nut The  strip  of  ground  in  controversy  here 
adjoins  on  the  south  that  portion  of  Har- 
mon's lot  formerly  a  part  of  tbe  Chestnut 
tract. 

Appellants  base  their  contention  solely  up- 
on the  ground  that  tbe  strip  of  land  in  con- 
troversy is  a  part  of  a  public  street,  assert- 
ing no  peculiar  or  private  right  thereto,  but 
alleging  a  peculiar  interest  therein  because 
of  its  proximity  to  their  property.  Appel- 
lants contend  that  the  lot  in  controversy 
was  dedicated  to  and  accepted  by  the  dty 
as  an  extension  or  part  of  Monroe  street 
prior  to  1900,  and  seek  to  prove  said  dedica- 
tion and  acceptance  (1)  by  an  adverse  user 
by  the  public  for  more  than  15  years  prior 
to  the  flllng  of  this  suit  in  July,  1913;  (2) 
by  a  redtal  in  a  deed  from  D.  T.  Chestnut 
to  J.  C.  Maynor,  dated  January  17,  1900, 
of  record  in  the  county  derk's  office  when 
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tber  bought  their  lots ;  and  0)  by  work  done 
upon  said  strip  of  ground  as  a  street  by 
the  city.  This  strip  of  ground  Is  a  part  of 
Monroe  street,  if  same  was  ever  extended 
from  the  division  line  between  said  Chest- 
nut's land  and  the  Corbin  Town  Company's 
land  to  Railroad  avenue.  After  said  street 
bad  been  opened  by  the  Corbin  Town  Com- 
pany up  to  Chestnut's  land,  be  made  a  deed, 
dated  January  17,  1900,  to  J.  C.  Maynor,  for 
a  lot  fronting  60  feet  on  Railroad  avenue  and 
running  back  at  right  angles  thereto  and 
between  parallel  lines  a  distance  of  112  feet 
to  the  Corbin  Town  Company's  land,  in  which 
the  description  is  as  follows: 

"One  house  and  lot  situated  in  the  town  of 
Corbin,  Whitley  Co.,  Ky.,  bounded  and  describ- 
ed as  follows,  to  wit:  Beginning  at  a  stake  30 
fe«t  west  of  the  lioaisville  &  Nashville  R.  R. 
Co.'8  right  of  way  at  J.  W.  Wyatt's  N.  E.  cor- 
ner; thence  with  his  line  S.  75%°  W.  112  feet, 
to  a  stake  in  the  Corbin  Town  Co.'s  line ;  thenco 
with  same  N.  14%°  W.  50  feet,  to  a  stake  in 
line  of  a  street;  thence  with  said  street  N. 
75%*  W.  112  feet,  to  a  stake  in  Une  of  Rail- 
road avenue ;  thence  with  same  S.  14%  °  E.  50 
feet,  to  the  beginning." 

It  l8  claimed  by  appellants  that  the  on- 
named  street  in  said  descripti<m  is  Monroe 
street  extended  to  cover  the  strip  of  ground 
In  controversy  here ;  and,  the  said  Obestnut 
then  being  the  owner  of  said  strip  of  ground 
In  oontroversy,  that  said  deed  to  Maynor  con- 
stituted a  dedication  or  recognition  of  a  for- 
mer dedication  of  said  strip  of  ground  by 
Chestnut  as  an  extension  of  Monroe  street 
from  the  Corbin  Town  Company's  land  to 
Railroad  avenue,  and  that  appellees  Lay  and 
Price,  having  acquired  their  title  from  said 
Chestnut,  are  bound  by  the  declaration  in  the 
Maynor  deed,  and  estopped  from  asserting  ti- 
tle adversely  thereto. 

[1]  Upon  the  question  of  an  adverse  user 
by  the  public  of  this  strip  of  land  as  a  part 
-of  Monroe  street,  the  evidence  shows  by  a 
decided  preponderance  that  no  such  use  was 
ever  exercised  or  enjoyed  by  the  public  suf- 
ficient to  divest  Chestnut  of  his  title  to  this 
strip  of  ground.  Upon  the  other  hand,  it  is 
rather  conclusively  shown  for  appellees  tliat 
no  such  use  was  ever  permitted  by  Chestnut 
Prior  to  1906,  when  the  railroad  d^>ot  was 
moved  to  a  place  near  tbls  land  In  contro- 
versy, most  of  this  portion  of  the  city  was 
an  unlndosed  marsh,  covered  with  scrub  oak 
trees,  over  which  people  could  go  to  the  old 
depot,  picking  their  way  as  best  they  could, 
but  not  confined  to  any  particular  path  or 
route,  and  certainly  not  to  the  land  in  con- 
troversy. After  the  location  of  the  new  de- 
pot, and  when  travel  began  to  be  confined  to 
the  strip  of  ground  in  controversy.  Chestnut 
inclosed  by  posts  and  a  few  wires  enough  of 
the  strip  of  ground  in  controversy  to  prevent 
It  from  being  traveled  over,  and  In  1909  or 
1910  the  dty  of  Corbin  constructed  a  con- 
crete sidewalk  along  Railroad  avenue,  abut- 
ting this  lot,  18  Inches  higher  than  the  level 
thereof,  and  exacted  of  CSiestnut,  as  the  own- 
er of  the  strip  of  ground,  payment  for  bis 


proportional  part  of  the  sidewalk.  Tbe  side- 
walk was  constructed  across  this  strip  of 
ground  now  in  controversy  Just  as  tboush  it 
was  not  a  street,  and  without  providing  any 
means  of  crossing  over  the  sidewalk,  so  that 
by  the  construction  of  the  fence  by  Chestnut 
between  1906  nnd  1909,  and  by  the  construc- 
tion of  the  sidewalk  by  the  city  in  1909  or 
1910,  the  use  of  this  strip  of  ground  a»  a 
street  was  most  efTectlvely  prevented. 

Upon  the  qnestion  of  the  acceptance  by  the 
city  of  this  strip  of  ground  as  a  public  street 
by  working  same  as  a  street,  the  evidence 
shows  that  about  10  years  ago  J.  A.  Oilllam, 
a  member  of  the  dty  council,  as  chairman  of 
the  street  committee,  had  some  worfe  done 
upon  Monroe  street,  and  that  he,  thinking 
that  said  street  extended  over  the  gronnd  in 
controversy  here,  made  ditches  and  threw 
the  dirt  to  the  center  across  this  strip  of 
ground.  In  answer  to  a  question  by  what 
anthority  he  did  tills  work,  Mr.  Gilllata  said: 
"A.  The  street  committee  consisted  of  thre« 
men,  O.  S.  BaD,  W.  L.  Surran,  and  myselt 
This  work  was  done  nnder  the  direction  of  the 
street  committee.  I  was  chairman  of  the  com- 
mittee. We  did  not  think  about  it  being  any- 
body's property  but  the  dty  of  Corbin.  If  w« 
bad  thought  of  it  being  D.  T.  Chestnat* s.  we 
would  not  have  worked  it." 

About  the  same  time  that  this  work  was 
done  by  Gilliam,  the  dty  of  CorUn  Iiad  a 
man  by  the  name  of  Fox  to  make  a  naap  of 
the  dty,  and  paid  him  therefor.  This  map 
shows  Monroe  street  as  extending  dear 
through  from  Main  street  to  Railroad  aVenue, 
covering  all  of  the  lot  in  controversy.  Mr. 
T.  F.  Toung,  city  clerk  of  Corbin,  filed  said 
map  with  his  deposition,  and  testified  that 
the  map  was  used  generally  by  the  dty,  but 
that  to  his  "knowledge  and  understanding 
there  are  streets  shown  on  the  map  that  are 
not  correct"  Appellant  Harmon  and  one 
other  witness  testified  that  a  good  many 
years  ago  upon  one  occasion  they  eaw  the 
city  marshal  of  Corbin  with  some  dty  prison- 
ers opening  a  ditch  on  this  lot  in  controversy, 
but  whether  for  the  purpose  of  draining  off 
water  that  was  standing  thereon,  or  for  the 
purpose  of  working  it  as'  a  street,  they  did 
not  know. 

[1,  S]  While  this  showing.  If  uncontradict- 
ed, and  Uaconnpanied  by  a  dedication,  would 
no  doubt  be  suflident  to  prove  an  acceptance 
by  the  dty  of  this  ground  as  a  public  street 
It  is  not  enough  by  itself  to  divest  Chestnut 
of  his  title,  and  Invest  same  in  the  dty. 
There  must  be  both  a  dedication  and  an  ac- 
ceptance, and  dther  or  both  may  be  express 
or  implied.  Kentucky  Statutes,  S  3561 ;  Dil- 
lon's Municipal  Corp.  |  642 ;  HaU  v.  lieeper, 
121  S.  W.  683.  But  proof  of  an  implied  dedi- 
cation "must  be  clear  and  condusive,  before 
the  land  of  a  dtlzen  will  be  taken  for  pub- 
lic use  without  compensation,  and  acceptance 
of  the  dedication  is  as  necessary."  Spur- 
rier V.  Bland,  49  S.  W.  469,  20  Ky.  Iaw  Rep. 
1842. 

[4]  Appellants  admit  that  Obestnut,  In  hb 
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deed  to  that  {xurtlon  of  Harmon's  lot  which 
he  formerly  owned,  did  not  call  for  or  refer 
to  Monroe  street,  although  the  southern  line 
of  said  lot  would  hare  been  the  northern  line 
of  said  street  if  it  then  existed.  And  the 
only  thing  In  the  case  that  nuiy  be  held  to  be 
a  dedication  or  recognition  of  a  dedication 
by  its  owner  of  this  land  as  a  part  of  Monroe 
street  is  the  recital  above  referred  to  In 
the  description  of  land  conveyed  by  Chest- 
nut to  J.  C.  Bfaynor  by  deed  dated  January 
17,  1900,  and  appellants'  claim  of  a  dedica- 
tion must  stand  or  fall  thereon. 

The  evidence  shows  that  api)ellant8  were 
in  no  wise  connected  with  or  privy  to  said 
deed,  and  that  said  deed  was  executed  by 
Chestnut  under  the  following  circumstances: 
He  bad  a  short  time  prior  thereto  sold  said 
lot  by  title  bond  to  £>.  O.  Stephenson.  Said 
lot  was  then  inclosed  by  a  fence  and  lacked 
10  or  12  feet  of  touching  what  would  have 
been  Monroe  street,  if  it  had  existed  upon 
the  land  in  controversy.  Stephenson  thought 
he  had  sold  this  lot  to  a  man  by  the  name  of 
Schorr,  and  procured  Chestnut  and  bis  wife 
to  execute  a  deed  in  which  the  lot  was  cor- 
rectly  described  without  reference  to  Monroe 
street,  and  to  deUver  said  deed  to  blm  for 
delivery  to  Schorr.  Schorr  failed  to  accept 
the  deed,  and  a  short  time  thereafter  Maynor 
presented  said  deed  to  Chestnut  with  the 
following  indorsement  thereon,  to  wit: 

"Mr.  Chestnut :  Please  make  to  J.  C.  Maynor 
deed  for  this  property,  as  my  deed  to  Mr.  Schorr 
did  not  go  through.  The  consideration  is  $250.- 
00.  .Credit  on  my  fi.        D.  O.  Stephenson." 

At  the  same  time  Maynor  presented  to 
Chestnut  for  execution  a  deed  to  him  for 
said  lot,  in  which  the  lot  was  correctly  de- 
scribed by  metes  and  bounds,  but  erroneous- 
ly called  for  Monroe  street,  but  not  by  that 
name.  Chestnut  and  his  wife  executed  the 
deed  presented  to  him  without  examination, 
and  he  did  not  discover  until  some  time  there- 
after that  the  deed  contained  a  call  for  a 
street  where  none  existed ;  but  when  he  did 
make  the  discovery,  he  went  to  Maynor  and 
called  his  attention  to  the  mistake,  and  May- 
nor, according  to  the  uncontradicted  testi- 
mony of  Alex  Frances,  acknowledged  to 
Chestnut  that  the  said  reference  to  said 
street  was  a  mistake,  and  Chestnut  remain- 
ed in  the  possession  of  the  10  or  12  feet 
between  said  lot  and  wtmt  would  have  been 
the  line  of  Monroe  street,  if  such  a  street 
had  existed  at  this  place.  That  this  evidence 
correctly  states  the  facts  is  indicated  by  the 
fact  that  M.  Samuels,  who  now  owns  the 
Maynor  lot,  not  only  is  not  claiming  that 
his  lot  reaches  said  street,  if  it  existed,  or 
that  the  street  exists  at  the  place  in  contro- 
versy, but,  upon  the  other  hand,  at  at>out 
the  time  that  Chestnut  conveyed  to  Lay  and 
Price,  bought  from  Chestnut  the  strip  of 
10  or  12  feet,  and  took  a  deed  thereto,  with- 
out any  reference  therein  to  such  a  street 

It  is  our  Judgment  that  the  statement  in 


the  Maynor  deed,  if  bluffing  upon  Obestnnt 
at  aU,  could  have  been  so  only  on  Maynor 
and  his  successors  in  title,  and  that  same 
cannot  be  construed  in  favor  of  the  city,  or 
any  other,  either  as  a  dedication  or  recog- 
nition of  a  dedication  of  the  land  in  contro- 
versy as  a  public  street,  and  that  appellants 
failed  to  prove  a  dedication.  It  may  be  well 
to  state,  as  further  evidence  that  our  con- 
clusions are  correct,  that  Mr.  W.  C.  Bryant, 
who  was  mayor  of  the  city  of  Corbin  f  r<»n 
1906  to  1910,  and  Mr.  J,  W.  Wyrick,  who 
was  mayor  of  said  city  from  1910  untU  the 
date  of  the  trial  of  this  case,  both  have  tes- 
tified here  for  appellees  that  the  lot  in  con- 
troversy is  not  now,  and  was  never  to  their 
knowledge,  a  part  of  Monroe  street,  and  that 
the  city  of  Corbin,  as  the  defendant  to  this 
suit  in  the  lower  court,  and  as  appellee  in 
this  court,  is  contesting  the  claims  of  ap- 
pellants. From  whidi  it  is  at  least  doubt- 
ful It  the  evidence  proves  an  acceptance, 
even  if  there  had  been  a:  dedication,  which 
is  not  proven. 

The  lower  court  having,  in  our  Jndgmoit, 
correctly  decided  this  case,  said  Judgment  Is 
aflb:med. 


POYNTEB  V.  ALFBED  STRUCK  CO. 

(Court  of  Appeals  of  Kentucky.    March  14, 

1916.) 

L  Masteb  and  Servant  «=3219(5>— Injx7BIES 
TO  Sebvakt— Assumption  or  Bisk. 

A  teamster  required  to  back  his  wagons  in- 
to a  shed  assumes  all  risk  of  injury  resnlting 
from  the  lowness  of  the  shed's  roof ;  the  defect 
being  perfectly  obvious. 

[Ed.  Note. — B'or  other  cases,  see  Master  and 
Servant,   Cent   Dig.    |   614;    Dec.    Dig.    ^=» 
219(6).] 
2.  Masteb  and  Skbtant  «e=>238(8)— Injttbikb 

TO    SBBVAITT— OORTUBOTOET    NKQUOENCB— 

Sacs  Method. 

Where  a  teamster,  knowing  that  the  roof  of 
the  shed  in  which  he  was  required  to  back  his 
wagon  was  only  a  few  inches  higher  than  the 
seat  on  the  wagop,  stood  behind  the  seat  pre- 
paratory to  twckiog  the  horses,  he  was  guilty  of 
contributory  negligence,  for  he  might  have  chos- 
en a  safer  place  where  he  could  have  controlled 
the  animals ;  hence,  he  cannot  recover  for  in- 
jury by  being  caught  between  the  rqof  and  the 
wagon. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  745;  Dec.  Dig.  «=» 
288(3).] 

Appeal  from  Circuit  (Jourt,  Jefferson  (boun- 
ty. Common  Pleas  Branch,  Fourth  Division. 

Action  by  Daniel  Poynter  against  the  Al- 
fred Struck  Company.  From  a  Judgment  for 
defendant,  pMilntiff  appeals.    Affirmed. 

Arthur  B.  Bensinger  and  J.  Verser  Conner, 
both  of  Louisville,  for  appellant  Fred 
Forcbt,  of  Louisville,  for  appellee. 

CLARKE,  J.  Appellee  is  in  the  lumber 
business  in  Louisville,  Ky.,  and  appellant  was 
employed  by  it  as  a  driver  for  two  or  three 
months  before  the  accident  happened  which 
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Is  inrotved  in  this  action.  Until  tbe  day  be- 
fore the  Occident  happened,  appellant  had 
been  driving  one  of  appellee's  one-horse  wag- 
ons, at  which  time  he  was  directed  to  and  did 
take  charge  of  and  drive  a  larger  and  taller 
wagon  drawn  by  two  horses,  and  the  acci- 
dent occurred  when  be  was  attempting  to 
back  the  larger  wagon  with  the  two  horses 
hitched  to  it  into  a  shed  at  the  close  of  the 
second  day's  work  with  this  team  and  wagon. 
The  company  nses  many  wagons  in  its  busi- 
ness, which  are  housed  at  night  in  a  long 
open  shed,  inclosed  upon  the  back  side  only, 
and  covered  by  a  roof  that  slopes  toward  the 
front,  so  that  the  roof  at  the  front  of  the 
shed  is  about  6Vi  feet  above  the  ground,  and 
supported  in  position  by  large  posts,  which 
also  serve  to  divide  the  ehbd  into  compart- 
ments or  stalls.  Upon  the  evening  of  the  ac- 
cident all  of  these  stalls  were  occupied  by 
other  wagons,  except  the  one  into  which  ap- 
pellant intended  to  back  his  wagon.  His 
tvagon  had  a  box  bed  with  a  seat  near  the 
front  end  which  was  so  high  that  there  was 
only  about  3  inches  space  between  it  and  the 
roof  of  the  shed.  Appellant  drove  his  wagon 
along  the  front  of  this  shed  and  stopped  the 
team  at  the  proper  place  to  back  it  into  the 
vacant  stall,  when,  as  he  testifies,  he  turned 
the  heads  of  the  horses  to  one  side  for  the 
purpose  of  backing  the  wagon  into  the  Bhed, 
but  before  he  made  any  move  or  gave  any 
signal  to  back,  and  before  he  was  ready  to 
do  so,  the  horses  suddenly  shook  their  heads 
and  began  to  back  violently,  with  the  result 
that  his  body  was  caught  between  the  roof 
of  the  shed  and  the  top  of  the  wagon,  seat 
and  crushed.  He  testifies  that  be  attempted 
to  stop  the  horses  when  they  began  backing 
by  striking  them  with  the  lines,  but  without 
eSect,  and,  that  while  he  was  engaged  in  an 
elTort  to  control  the  horses,  and  before  he 
had  time  to  discover  or  realize  his  danger, 
the  accident  occurred. 

He  alleges  in  his  i)etition  that  this  accident 
resulted  to  him:  (1)  From  the  negligence  of 
the  company  in  f  umishiug  him  a  team '  of 
horses  which  were  not  reasonably  safe,  of 
which  fact  he  was  at  the  time  of  the  Injury 
ignorant,  and  which  fact  was  known  to  the 
company,  or  could  have  been  known  by  it 
by  the  exercise  of  ordinary  care;  (2)  from 
the  negligence  of  the  company  in  falling  to 
furnish  him  a  reasonably  safe  place  to  work 
and  negligently  maintaining  a  shed  so  low 
that  there  was  a  space  only  three  inches  be- 
tween the  seat  of  the  wagon  and  the  roof  of 
the  shed;  (3)  from  the  negligence  of  the  com- 
pany in  failing  to  warn  him  of  the  dangerous 
and  vicious  propensities  of  the  horses,  and 
negligently  directing  him  to  back  the  wagon 
into  the  she<l  under  circumstances  known  to 
It  to  be  dangerous,  but  unknown  to  appellant. 
The  allegations  of  the  petition  were  contro- 
verted by  answer,  and  a  plea  of  contributory 
negligence  entered  which  was  denied  by  re- 
ply. 


This  case  was  tried  twice  In  the  lower 
court.  Upon  the  first  trial,  at  the  conclu- 
sion of  appellant's  testimony,  and  again  at 
the  conclusion  of  all  the  testimony,  a  mo- 
tion was  entered  by  appellee  for  a  directed 
verdict,  which  was  overruled,  and  the  case 
submitted  to  the  jury,  resulting  in  a  verdict 
in  favor  of  appellant  for  $1,625.  Before 
Judgment  was  entered  thereon  appellee  filed 
a  motion  and  gronnds  for  a  new  trial,  wliich 
motion  was  sustained,  and  a  new  trial  grant- 
ed upon  the  ground  that  the  court  erred  In 
overruling  the  motion  for  a  peremptory  In- 
struction. Upon  the  second  trial,  at  the  con- 
clusion of  appellant's  evidence,  a  motion  was 
sustained  to  direct  the  jury  to  find  for  ap- 
pellee, and  a  judgment  was  entered  dismiss- 
ing appellant's  petition.  To  reverse  that 
judgment,  and  seeking  to  have  a  judgment 
entered  in  his  favor  upon  the  verdict  of  the 
first  trial,  appellant  is  appealing. 

[1]  It  is  conceded  that  appellant  was  re- 
quired to  back  the  wagon  into  the  shed,  but 
that  the  manner  of  his  doing  so  was  left  to 
his  discretion.  Counsel  for  appellant  argue 
that,  in  view  of  the  fact  that  he  was  re- 
quired to  back  this  wagon  into  the  shed,  be 
was  not  furnished  a  reasonably  safe  place  in 
which  to  do  his  work  when  the  roof  of  the 
shed  was  so  low,  but  their  principal  conten- 
tion is  that  the  accident  was  proximately 
caused  by  the  vicious  backing  habit  of  the 
horses,  of  which  he  did  not  knpw,  but  which 
the  company  did,  or  could  have  known,  and 
of  which  it  did  not  inform  him. 

In  the  case  of  B.  F.  Avery  &  Sons  v.  Lung, 
106  S.  W.  865,  32  Ky.  Law  Rep.  T02,  this 
court  stated  this  rule: 

"If  an  adult  assumes  risks  incident  to  the 
place  where  he  works,  And  docs  so  with  full 
knowledge  of  conditions,  there  is  no  law  in  this 
state  that  makes  the  master  liable  for  injury 
that  befalls  bim  on  account  of  the  cooditioos 
so  assumed." 

To  the  same  effect  are  the  cases  <rf  Wilsmn 
V.  Chess  &  Wymond  Co.,  117  Ky.  571,  78 
8.  W.  453,  25  Ky.  Law  Rep.  1666;  Ndson 
Bethel  Clothing  Company  v.  Pitts,  131  Ky. 
65,  114  S.  W.  331,  23  U  R.  A.  (N.  S.)  1013 ; 
Kelley  t.  Barber  Asphalt  Co.,  93  Ky.  363,  20 
S.  W.  271,  14  Ky.  Law  Rep.  356;  Daniels 
V.  New.  England  Cotton  Xam  Co.,  188  Mass. 
260,  74  N.  B.  332. 

In  the  case  of  Jones,  v.  L.  &  N.  Railroad 
Co.,  95  Ky.  576,  26  S.  W.  590,  16  Ky.  Law 
Rep.  132,  approved  in  Flaig  v.  Andrews 
Steel  Co.,  141  Ky.  391,  132  S.  W.  1015,  this 
court  said:. 

"The  master  may  be  allowed  to  presume,  in 
the  absence  of  knowledge  or  some  warnini!  to 
the  contrary,  that  an  adult  servant  has  suffi- 
cient knowledge  to  operate  simple  tools  and  de- 
vices, and  to  conduct  and  participate  in  simple 
operations  without  special  warning  or  iostruc- 
tion." 

And  still  more  in  point  are  this  conrf  s 
utterances  in  the  case  of  Paducah  Pole  & 
Timber  Co.  v,  Brockwell,  161  Ky.  421,  170 
S.  W.  970: 
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"W'here  a  person  drives  through  a  door  or 
under  a  trestle  right  before  bis  eyes,  be  must 
take  notice  of  the  size  of  the  door  or  of  the  tres- 
tle, and  not  iilace  himself  in  a  position  where 
there  is  a  liability  of  his  being  struck." 

And  In  the  case  of  Interstate  Coal  Ca  v, 
Deaton,  148  Ky.  160,  146  8.  W.  396: 

"W'hlle  he  claims  that  he  did  not  know  of  the 
danger,  there  are  some  things  that  one  must 
know.  He  must  know  those  things  whicli  are 
ri^ht  before  his  eyes,  and  which  lie  himself  ad- 
mits having  seen." 

To  -which  we  may  add  "or  which  he  could 
have  seen  by  the  exercise  of  ordinary  care." 
Bailey  on  Master  and  Servant,  p.  826; 
Whltson  V.  American  Bridge  Co.,  158  Ky. 
814,  166  S.  W.  603 ;  WUllams  v.  I*  &  N.  R. 
R.,  Ill  Ky.  822,  64  S.  W.  738,  23  Ky.  Law 
Rep.  1124;  American  Tobacco  Co.  v.  Adams, 
137  Ky.  414,  125  S.  W.  1067;  Harper  v.  I. 
O.  R.  R,,  131  Ky.  225,  115  S.  W.  198;  Lee 
V.  C.  &  O.  Bailway  Co.,  38  S.  W.  509,  18  Ky. 
Law  Rep.  829;  Miller  v.  Grleme,  53  App. 
DiT.  276,  65  N.  T.  Supp.  813 ;  Carroll  t.  Bob- 
ton  Coal  Co.,  195  Mass.  309,  81  N.  £.  296. 

Appellant  In  the  instant  case  at  the  time 
of  the  accident  was  engaged,  In  broad  day- 
light, in  backing  a  wagon  into  a  shed  where, 
as  he  admits,  he  could,  if  he  had  looked, 
have  seen  and  known  the  size  and  condition 
of  the  opening  through  which  he  was  going 
to  drive,  and  of  the  full  danger  Incident 
thereto.    In  fact,  everything  about  -the  open- 
iDg  was  so  apparent  that  nothing  could  have 
been  plainer.    If  not  In  fact  a  bam  door.  It 
was  at  least  as  "plain  as  a  barn  door,"  and 
it  is  equally  as  plain  that  the  danger  was 
so  obvious  that  appellant  is  not  in  a  posi- 
tion to  say  that  he  did  not  know  of  It,  and 
on  account  thereof  was  not  furnished  a  rea- 
sonably safe  place  In  which  to  do  his  work. 
[2]  2.  Appellant   contends,   however,   that 
the  shed  was  only  an  intervening  cause  of 
tlie  accident,  that  the  proximate  cause  was- 
the  vidouB  habit  of  the  horses  in  backing, 
and,  appellee  having  knowledge  of  this  habit, 
and  failing  to  apprise  him  of  same,  and  to 
fnmlsb  him  with  a  whip  necessary  to  con- 
trol the  horses  in  backing,  that  he  was  en- 
titled to  a  submission  of  bis  case  to  the 
Jury,  citing  Watson  v.  Ky.  &  Ind.  Bridge 
Ca,  137  Ky.  619,  126  S.  W.  146.  129  S.  W. 
341;    Milwaukee  B.  Co.  v.  Kellogg,  94  U.  S. 
468,  24  L.  Ed.  256 ;   LouisviUe  Home  Tel.  Co. 
v.  Gasper,  123  Ky.  128,  93  S.  W.  1067,  29 
Ky.  Law  Rep.  578,  9  L.  R.  A.  (N.  S.)  548; 
and  29  Cya  488-502. 

Appellant  testifies  that  these  horses  had 
a  vicious  and  dangerous  habit  of  backing 
suddenly  and  violently  and  until  they  struck 
something,  or  until  struck  with  a  whip,  and 
in  tills  be  is  corroborated  by  Sam  Harsh- 
fleld,  who  had  driven  these  same  horses  for 
nearly  a  year  befcnre  .appellant  began  to  drive 
them ;  aad  Harshfleld  testifies  that  he  nearly 
a  year  before  this  accident  bad  Infmraed 
appellee's  stable  boss,  who  was  superior  In 
authority  to  appellant,  of  said  vicioos  and 
dangerous  bablt,  and  of  the  necessity  of  the 


driver  having  a  whip  with  which  to  control 
them.  Appellant  was  not  furnished  with  a 
whip. 

We  are  not  satisfied  from  the  evidence 
that  the  habit  of  these  horses  li>>  becking 
was  either  vicious  or  dangerous,  or,  as  shown, 
that  thejr  were  other  than  good  backers. 
Horses  when  started  forward  that  will  pull 
until  they  strike  something  that  stops  them 
are  good  pullers,  and  we  are  not  sure  but 
that  horses  when  backing  that  continue  to 
ba(*  until  something  stops  them  are,  by  the 
same  standard,  good  backers.  Moreover,  we 
are  of  the  opinion  from  the  evidence  of  ap- 
pellant himself  that  he,  during  the  day  and 
a  half  or  two  days  in  which  be  had  been 
driving  this  team  before  the  accident  oc- 
curred, had  sufficient  opportunity  to,  and 
actually  did,  discover  and  understand,  as 
well  as  he  could  have  been  told  by  the  com- 
pany, the  habits  and  disposition  of  this  team 
of  horses  In  backing.  But,  even  if  we  con- 
cede all  that  appellant  contends  for  in  ref- 
erence to  the  horses'  habits,  appellee's  knowl- 
edge and  his  own  want  of  knowledge  thereof, 
as  we  should  upon  this  inquiry,  since  he  had 
enough  evidence  to  go  to  the  jury  on  these 
questions,  we  stlU  think  he  failed,  to  make 
out  such  a  case  as  should  have  been  submit- 
ted to  the  Jury.  With  the  knowledge  which 
by  the  exercise  of  ordinary  care  he  was 
bound  to  have  under  the  circumstances  in 
this  ease  that  the  roof  of  the  shed  under 
which  he  was  going  to  back  was  but  three  or 
four  inches  higher  than  the  seat  of  the  wag- 
on, we  are  unable  to  escape  the  conclusion 
that  his  evidence  proves  affirmatively  and 
conclusively  that  he  was  guilty  of  contribu- 
tory negligence  when  he  attempted  to  stand 
In  the  body  of  and  behind  the  seat  of  that 
wagon  and  back  It  under  that  roof.  To  avoid 
accident  he  would  have  had  to  stow  down 
in  the  wagon  so  low  that  he  would  have 
been  entirely  behind  the  wagon  seat,  and 
his  view  of  the  horses  entirely  obstructed, 
from  which  position  he  would  have  been  un- 
able to  exercise  any  control  over  the  horses. 
He  testifies,  and  so  does  Harshfleld,  that  it 
would  have  been  dangerous  to  attempt  to 
back  these  horses  by  the  bridle  reins  stand- 
ing on  the  ground  in  front  of  them,  but,  even 
if  we  may  concede  that  that  was  tmev  it 
would  not  have  been  nearly  so  dangerous  as 
the  method  he  adopted,  and  there  was  still 
another  method  that  he  might  have  adopted, 
which  is  not  shown  to  have  been  dangerous, 
and  which,  no  doubt,  would  have  beea  en- 
tirely safe,  and  that  was  to  stand  on  fiw. 
ground  by  the  side  of  the  wagon,  and  with 
the  lines,  from  that  position  {o  have  backed 
the  horses. 

We,  however,  do  not  rest  our  conclusion 
alone  upon  the  fact  that  he  might  have  pur- 
sued another  and  safe  method,  althougli  that 
would  furnish  a  sufiSdent  ground  therafor, 
since  we  are  not  convinced  from  the  evi- 
dence Uiat  the  proximate  cause  of  this  ac- 
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ddent  was  the  haUt  of  these  horses,  and 
that  the  roof  of  the  shed  famished  only  an 
intervening  cause.  Three  causes  no  doubt 
contributed  to  this  accldoit,  namely:  The 
backing  of  the  horses;  the  lowness  of  the 
shed ;  and  appellant's  attempt  to  i>erform  the 
feat  while  standing  In  the  wagon;  If  re- 
quired to  select  from  the  three  the  one  that 
was  the  proximate  cause,  we  are  not  sure 
but  that  we  would  select  the  last  It  cer- 
tainly was  negligence  upon  his  part  without 
which  the  accident  would  not  have  happened, 
and  of  such  a  positive  character  that  there 
appears  to  us  no  room  for  honest  difTerence 
of  opinion  among  intelligent  men  but  that 
appellant  was  guilty  of  contributory  negli- 
gence, and  that  the  question  therefore  was 
for  the  court,  and  not  the  jury.  Conway  v. 
I*  &  N.  H.  Co.,  135  Ky.  229,  119  S.  W.  206, 
122  S.  W.  136;  T.  B.  Jones  &  Co.  v.  Pelly, 
128  S.  W.  305;  Dolflnger  v.  Flshback,  12 
Bush,  474;  Morris  v.  L.  &  N.  R.  Co.,  61  S. 
W.  41,  22  Ky.  Law  Rep.  1593. 

Having  reached  this  conclusion.  It  is  un- 
necessary to  discuss  the  authorities  dted  for 
appellant,  since  his  case  is  differentiated 
therefrom  by  the  existence  here  of  contribu- 
tory negligence  as  above  Indicated. 

Wherefore  the  judgment  Is  affirmed. 


MUNOY,  County  Superintendent  of  Schools,  et 
al.  V.  GIBSON. 

(Court   of  Appeals  of   Kentucky.     March   14, 
1916.) 

Appeal  and  £]bbob  ®s>134(2)— Dkcisions  Rb- 

VIEWABLE— BnTBT   OF  JUDOKENT. 

Under  Civ.  Code  Prac.  §  390,  providing 
that  the  judgment  must  be  entered  on  the  or- 
der book  and  specify  clearly  the  relief  granted 
or  other  determination  of  the  action,  and  Ky. 
St.  I  378,  requiring  the  proceedings  of  each  day 
to  be  drawn  up  by  the  clerk  of  court  from  his 
minutes  in  a  plain,  legible  manner,  which,  aft- 
er being  corrected  as  ordered  by  the  court  and 
read  in  an  audible  voice,  shall  be  signed  by  the 
presiding  jud^e,  a  judgment  written  out  and 
signed  by  the  judge,  but  not  entered  on  the  order 
book  of  the  conrt,  is  not  such  as  to  sustain  an 
appeal  therefrom. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  898 ;    Dec.  Dig.  «=»134(2).] 

Appeal  from  Circuit  Court,  Leslie  County. 

Action  by  Isaac  Gibson  against  John  D. 
Muncy,  County  Superintendent  of  Schools, 
and  otherSk  From  a  judgment  for  plaintiff, 
defendants  appeal.    Api>eal  dismissed. 

John  M.  Muncy  and  John  L.  Dixon,  both  of 
Hyden,  for  appellants.  C.  W.  Hosklns  and 
Cleon  K.  Calvert,  both  of  Hyden,  for  ap- 
pellee. 

CARROLL,  J.  It  appears  that  the  appel- 
lee, Gibson,  brought  a  suit  against  the  super- 
intendent of  schools  of  Leslie  county-  and 
the  members  of  the  board  of  education  to 
prevent  them  from  recognizing  JcAn  Gay  as 
trustee  and  Felix  Gay  as  teacher  in  sub- 
district   No.   4,   educatlcHial   division  No.   2, 


and  to  enjoin  John  Gay  from  acting  as  trus- 
tee and  Felix  Gay  from  acting  as  teacher. 
It  also  appears  that  a  few  days  afterwards 
he  brought  another  salt  against  the  connty 
superintendent  and  the  board  of  education 
to  compel  them  to  recognize  him  as  trustee 
In  subdlstrict  No.  4,  division  No.  2,  and  to 
employ  upon  his  recommendatloa  a  teacher. 
These  two  suits  were  consolidated,  and  after 
the  issues  had  been  made  up,  the  court,  as 
appears  from  a  paper  written  out  and  signed 
by  the  judge,  but  not  entered  (»i  the  order 
book  of  the  court,  rendered  a  Judgment 
holding  that  Gibson  was  the  trustee  in  the 
district  and  the  division  In  controversy,  and 
from  that  judgment  this  appeal  is  prosecuted. 

When  the  case  was  caUed  on  the  docket 
In  this  court  for  submission,  the  appellee 
entered  a  motion  to  dismiss  th^  at>peal,  be- 
cause It  was  prosecuted  from  a  Judgment 
that  had  never  been  entered  on  the  order 
book  of  the  court,  imd  this  motion  was  pass- 
ed to  be  beard  with  the  merits  of  the  case 
and  will  now  be  disposed  of. 

There  Is  no  dispute  about  the  facts.  The 
judge,  who  heard  and  decided  the  case,  wrote 
out  his  judgment  and  signed  the  paper,  on 
which  the  judgment  was  written,  and  left 
it  with  the  papers  In  the  case;  but  it  was 
never  entered  on  the  order  book  or  minute 
book  of  the  court,  and  of  course,  never  hav- 
ing been  entered.  It  could  not  have  been 
signed  by  the  judge  on  either  of  these  rec- 
ord books.  Section  '390  of  the  CivU  Code  of 
Practice  provides: 

"The  judgment  must  be  entered  on  the  order 
book  and  specify  clearly  the  relief  granted  or 
other  determination  of  the  action." 

And  section  378  of  the  Kentucky  Statutes, 
relating  to  the  duty  of  clerks  of  courts,  pro- 
vides: 

"The  proceedings  of  each  day  shall  be  drawn 
up  by  the  clerk  from  his  minutes  in  a  plain, 
legible  manner,  which,  after  being  corrected  as 
ordered  by  the  court  and  read  in  an  audible 
voice,  shall  be  signed  by  the  presiding  judge." 

And  It  was  said  in  Swell  t.  Jackson,  129 
Ky.  216,  UO  &  W.  861,  33  Ky.  Law  Rep. 

674: 

"It  will  thns  be  seen  that  under  the  Code  and 
statute  it  is  indispensable  to  the  validity  of  a 
judgment  that  it  shall  be  entered  upon  the  order 
book  of  the  court,  and  signed  by  the  judge  who 
rendered  the  judgment  or  his  succeeBor  in  the 
disposal  of  the  ease,  or  by  the  regular  judge, 
unless  he  is  disqualified.  These  two  acts  must 
concur.  In  the  absence  of  cither,  there  is  no 
judgment.  A  paper  signed  by  a  judge,  althongh 
it  contain  the  entire  judgment,  and  be  delivered 
to  the  clerk  of  the  court  to  enter  upon  the  order 
liook,  is  not  a  judgment  in  fact  until  it  has  been 
entered  upon  the  order  book  of  the  court  and 
signed  by  a  judge.  Courts  of  record  speak  onlr 
by  their  records  duly  entered  and  signed  in  the 
books  provided  for  that  purpose." 

To  the  same  ^ect  are  Farris  t.  Mattbews, 
149  Ky.  456,  149  S.  W.  886;  Anderson  v. 
Anderson,  161  Ky.  18,  170  S.  W.  213,  L.  R.  A 
1915C,  581. 

In  view  of  the  admitted   facts  and  tiie 
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law  applicable  thereto,  there  was  no  Judg- 
ment to  appeal  from,  and  tbe  appeal  Is  dis- 
missed. 


CITY  OF  LOUISVIMiB  v.  HEITKEMPEK'S 
ADM'X  et  aL 

(Court  of  Appeals  of  Kentucky.    March  16, 
1916.) 

1.  Tbial  «=>260(8)  —  Instbttctions  Covkked 

BY   iNSTBUCnON  GiVEN. 

In  an  action  for  death,  the  court  refused 
an  instruction  that,  if  at  the  time  of  the  injury 
decedent  was  so  far  under  tbe  influence  of  119- 
uor  that  he  was  not  able  to  exercise  for  his 
own  safety  that  degree  of  care  which  ordinarily 
prudent  persons,  when  sober,  usually  exercised 
under  like  or  simUar  circumstances,  and  if  his 
fntozicated  condition  contributed  to  the  acci- 
dent, and  he'  woOld  not  have  been  injured  but 
for  such  condition,  then  the  law  was  for  defend- 
ant, but  did  tell  the  jury  to  fflid  for  defendant 
if  decedent  failed  to  exercise  ordinary  care  for 
his  safety,  and  by  reason  of  such  failure  helped 
to  cause  his  injury,  and  if  but  for  such  failure 
be  would  not  hsTe  fallen  or  been  injured,  and 
farther  charged  that  ordinary  care,  as  applied 
to  the  duty  of  decedent,  meant  that  degree  of 
care  usually  exercised  by  ordinarily  careful  and 
prudent  persons  who  were  sober  under  the  same 
or  similar  circumstances.  Seld,  that  the  re- 
fusal of  the  requested  instruction  was  not  prej- 
udicial, as  the  instructions  given  required  the 
decedent  to  exercise  such  care  as  is  usually  ex- 
ercised by  ordinarily  careful  and  prudent  per- 
sons who  are  sober,  and  precluded  recovery  un- 
less decedent  exercised  such  care,  whether  he 
'was  able  to  do  so  or  not. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
EHg.  i  657;  Dec.  Dig.  e=»260(8).] 

2.  MUNICIPAI,  COKPORATIONS  lS=>822(l)— AC- 
TIONS FOB  INJUEIES — IKSTBUCTIONS. 

In  an  action  for  the  death  of  a  helper  on  an 
ice  wagon,  thrown  therefrom  and  injured  when 
the  wheels  dropped  into  a  hole  in  the  street, 
against  the  ice  company  and  the  city,  the  court 
directed  a  verdict  for  the  ice  company.  The 
city  requested  an  instruction  that,  if  the  injuries 
'were  due  to  the  failure  of  decedent  to  exercise 
ordinary  care  for  his  safety,  or  the  driver  of 
tbe  wagon  to  drive  it  as  ordinarily  careful  and 
prudent  persons  did  under  the  same  or  similar 
circumstances,  and  if  but  for  the  failure  of  the 
driver  of  the  wagon  to  exercise  such  care  dece- 
dent would  not  have  been  injured,  then  the  law 
was  for  defendant.  JSeld,  that  this  instruction 
was  properly  refused,  as  the  city's  liability  was 
not  affected  by  the  liability  or  nonliability  of  the 
ice  company,  but  depended  upon  its  own  negli- 
gence. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {  1768 ;  Dec.  Dig.  iS=> 
82205.] 

3.  NEOUGENCK  «t=>93(l>— CONTBlBtTTOBT  NEG- 
UOENCE— iMPtJTINO  NEGLIGENCE  OF  DBIVER. 

Where  a  helper  on  an  ice  wagon  was  thrown 
therefrom  and  injured  when  the  wheels  of  tbe 
wagon  dropped  into  a  hole  in  the  street,  the 
negligence  of  the  driver  could  not  be  imputed  to 
the  helper,  as  the  driver  was  neither  his  agent 
nor  servant. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §f  147,  148 ;  Dec.  Dig.  «=83(1).] 

4.  Municipal  Oobpobations  ®=»800(2)— Lia- 
Bii.rrT  FOB  Injuries— CoNcuBBiNG  Negli- 
gence. 

Where  the  helper  on  an  ice  wagon  was 
throivn  therefrom  and  injured  when  the  wheels 
dropped  into  a  hole  in  the  street,  the  city  could 
not  escape  liability  for  its  negligence  because  the 
driver  was  also  negligent,  if  its  negligence  con- 


curred -with  that  of  the  driver,  and  the  injury 
would  not  have  been  received  but  for  its  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Coroorations,  Cent.  Dig.  §  1667;  Dec.  Dig.  «=» 
800(2).3 

6.  ToBTS  €=»22— Liability  of  Joint  Tobt- 

Feabobs. 

When  two  or  more  parties,  by  a  joint  tort, 
do  damage  to  another^  they  are  jointly  and  sev- 
erally liable  to  the  injured  party  for  the  entire 
damages. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent. 
Dig.  H  29,  31;    Dec.  Dig.  «=322.] 

Appeal  from  Circuit  Conrt,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  First  Division. 

Action  by  Bernard  Heitkemper's  adminis- 
tratrix against  the  City  of  Louisville  and  an- 
other. From  a  judgment  for  plaintiff,  the 
City  appeals.    Affirmed. 

Pendleton  Beckley  and  J.  W.  S.  Clements, 
both  of  Louisville,  for  appellant  Barret, 
Allen  &  Attklsson,  Eugene  Attkisson,  Sam- 
uel W.  Lleh,  and  O'Neal  &  O'Neal,  all  of  Lou- 
isville, for  appellee. 

HURT,  J.  Bernard  Heltkemper  was  an 
employ^of  the  Arctic  Ice  Company,  in  the 
city  of  Louisville,  and  his  duties  were  those 
of  a  "helper"  upon  a  wagon  engaged  In  de- 
livering ice  to  the  patrons  of  his  employer. 
James  Conley  was  the  driver  of  the  wagon, 
and  when  it  was  in  motion  Heltkemper  stood 
upon  a  step  about  1^  feet  from  the  ground 
which  Was  attached  to  the  rear  of  the  wagon, 
and  secured  his  position  by  holding  with  his 
hands  to  some  attachment  upon  the  rear  of 
the  bed  of  the  wagon.  While  engaged  in  the 
duties  to  which  he  was  assigned,  on  the  4th 
day  of  February,  1914,  the  wagon  was  being 
driven  by  the  driver  at  a  rapid  pace,  and  as 
it  passed  around  the  corner  from  Griffith  ave- 
nue into  Twenty-Third  street,  at  the  intersec- 
tion of  these  two  streets,  the  wheels  of  tbe 
wagon  upon  one  side  dropped  into  a  hole  in 
the  brick  street,  which  caused  a  jolt  sufficient- 
ly violent  to  break  the  hold  which  Heltkemp- 
er had  upon  the  attachments  at  the  rear  of 
the  wagon  bed  and  by  which  he  was  hold- 
ing onto  the  wagon,  and  he  was  thrown  up- 
on his  back  upon  the  street,  and  the  force  of 
his  contact  with  the  street  rendered  him  un- 
conscious. When  he  was  taken  up  by  two 
women  and  a  man  who  were  near  by  blood 
was  dripping  from  his  nostrils.  After  some 
moments  he  regained  consciousness  and  ac- 
companied the  driver,  who  by  this  time  had 
discovered  hU  fall  ahd  returned  for  him  to 
the  wagon  and  proceeded  to  the  performance 
of  his  duties,  but  very  soon  complained  of 
being  sick,  and  left  the  wagon,  and  returned 
to  the  place  of  business  of  the  Ice  company, 
and,  going  Into  the  upstairs  room  of  the  sta- 
ble, lay  down  upon  the  hay.  After  a  short 
time  two  of  the  other  employes  of  the  Ice 
company  went  to  where  he  was  and  assisted 
him  to  come  down,  when  he  complained  of 
being  sick,  and  went  staggering  In  the  dlrec- 
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tion  of  bis  borne.  When  be  arrived  at  his 
home>  be  took  a  bed,  and  In  a  short  time 
vomited  up  a  considerable  quantity  of  blood. 
He  remained  for  several  days  In  bed  vrhen 
bis  eyes  became  crossed  to  such  an  ertent 
that  bis  ability  to  see  became  impaired. 
His  physician  advised  an  Immediate  opera- 
tion, and  he  was  taken  to  a  hospital  for  that 
purpose.  After  the  operation  was  performed 
he  lingered  to  the  7tb  day  of  March  follow- 
ing, when  he  died.  He  was  36  years  of  age, 
and  before  the  accident  which  caused  his 
death  occurred  to  him  he  was  a  strong,  heal- 
thy man  and  able  to  perform  manual  labor  at 
all  times,  and  was  earning  a  wage  of  |12  per 
week,  and  with  an  advance  of  the  sum  of  his 
wages  In  Immediate  prospect.  He  left  a  wife 
and  children  surviving  him. 

His  admiiiistratrix  brought  this  suit 
against  the  Arctic  Ice  Company  and  the  city 
of  Louisville  to  recover  of  them  the  damages 
which  it  was  alleged  his  estate  had  suffered 
by  reason  of  his  death.  By  the  petition  and 
amended  petition.  It  was  alleged  that  the 
appellant,  city  of  Louisville,  by  its  gross  neg- 
ligence and  carelessness,  bad  permitted  the 
street  at  the  intersection  of  Twenty-Third 
street  and  Griffith  avenue  to  become  in  an 
unsafe  and  dangerous  condition  for  travel; 
that  the  holes  in  the  surface  of  the  street 
rendered  travel  upon  it  dangerous  for  per- 
sons riding  or  driving;  that  the  officers  and 
agents  of  the  city  for  a  long  time  prior  to 
the  date  of  the  accident  to  decedent  knew 
of  the  condition  of  the  street,  and  negligent- 
ly failed  to  repair  It  or  put  It  in  a  safe  con- 
dition; that  with  the  exercise  of  ordinary 
care  the  appellant  could  and  would  have 
known  of  the  condition  of  the  street  In  time 
sufficient  to  have  put  It  in  a  reasonably  safe 
condition  for  travel  before  the  time  of  the 
accident  to  decedent,  but  negligently  failed 
to  do  so;  that  the  decedent  was  caused  to  be 
thrown  from  the  wagon  upon  which  he  was 
riding  by  the  concurrent  gross  negligence  of 
the  servant  of  the  ice  company,  superior  iii 
authority  to  decedent,  in  driving  the  wagon 
at  a  high  and  dangerous  rate  of  speed,  and 
the  gross  negligence  of  the  dty  in  falling 
to  keep  the  street  in  a  condition  reasonably 
safe  for  public  travel;  that  by  reason  of  the 
concurrent  acts  of  negligence  on  the  part  of 
the  Ice  company  and  the  city  the  decedent 
was  thrown  from  the  wagon  and  sustained 
the  injuries  which  caused  his  death;  and 
that  without  the  concurrent  negligent  acts 
of  the  ice  company  and  city  the  injuries 
would  not  have  been  sustained. 

The  Arctic  Ice  Company  by  its  answer  de- 
nied the  allegations  of  negligence,  and  as  a 
further  defense  pleaded  that  decedent  con- 
tributed to  his  injuries  by  bis  negligence, 
and  also  pleaded  that  the  driver  of  the  wagon 
was  a  fellow  servant  of  decedent,  and  not 
superior  In  authority  to  him,  and  for  that  rea- 
son It  was  not  liable  to  decedent's  estate  for 
any  negligence  of  the  driver.  The  ai>peUant, 
city  of  Louisville,  by  Its  answer  denied  the 


acts  of  negligence  alleged  against  it,  and  foe 
a  further  defense  pleaded  that  the  decedent 
and  the  driver  of  the  wagon  were  guilty  of 
negligence  upon  their  part  which  so  contrib- 
uted to  cause  and  bring  about  the  decedent's 
injuries  and  death  that  but  for  such  negli- 
gence on  their  part  the  accident  to  decedent 
could  not  and  would  not  have  happened.  The 
Issues  were  completed  by  replies.  In  which 
the  afUrmative  averments  of  the  answer  were 
denied. 

At  the  conclusion  of  the  evldenoe  for  appel- 
lee the  Arctic  Ice  Company  and  the  appellant 
each  moved  the  court  to  peremptorily  in- 
struct the  jury  to  find  a  verdict  for  each  oi 
them.  The  court  sustained  the  motion  of  the 
Arctic  Ice  Company,  but  overruled  the  motion 
of  appellant,  to  which  It  excepted.  At  (be 
conclusion  of  all  the  evidence  the  appellant 
renewed  Its  motl<Mi  for  a  direct  verdict  in  its 
favor,  but  the  motion  was  again  overruled. 
The  appellant  then  offered  and  moved  the 
court  to  give  instructions  1,  2,  8,  4,  6,  and  6, 
but  the  court  refused  to  give  either  ot  the 
instructions  offered.  The  court  then  gave 
to  tbe  jury  instructions  1,  2,  3,  4,  and  5,  to 
which  appellant  objected  and  excepted. 

The  Jury  returned  a  verdict  for  appellee 
in  the  sum  of  $3,000,  and  a  judgment  was 
rendered  against  appellant  accordingly.  The 
appellant's  grounds  and  motion  for  a  new  tri- 
al being  overruled,  it  has  appealed. 

Tbe  first  instruction  given  by  tbe  conrt 
Was  tbe  one  directing  a  verdict  for  the  Arctic 
Ice  Company.  The  appellant  does  not  com- 
plain of  instructlOTi  2  given  by  tbe  court,  and 
which  is  substantially  tbe  same  as  instruc- 
tions 1  and  2  offered  by  appellant.  AppeUant 
complains  of  the  failure  of  the  court  to  give 
Instruction  8  offered  by  it,  but  instruction  3 
is  substantially  the  same  as  the  one  offered 
by  appellant. 

[1  ]  Instruction  4,  which  was  offered  by  sp- 
pellant  and  denied  by  the  court,  directed  the 
jury  that: 

"If  at  the  time  of  the  Injury  tbe  decedent  wm 
"so  far  under  the  influence  of  liquor  that  he  wu 
not  able  to  exercise  for  his  own  safety  that  de- 
gree of  care  which  ordinarily  prudent  peraons, 
when  Boberj  usually  exercise  under  circumstBiic- 
e»  like  or  similar  to  those  in  this  case,  and  that 
his  intoxicated  condition,  if  it  did  exist,  con- 
tributed to  cause  or  bring  about  the  happenini! 
of  the  accident  and  injuries  complained  of,  and 
that  be  would  not  have  been  injured  but  for 
said  intoxicated  condition,  then  the  law  ia  for 
the  defendant,"  etc. 

Tbe  evidence  of  the  decedent  being  Intoxi- 
cated was  that  several  of  the  witnesses  tes- 
tified to  his  having  the  odor  of  whisky  upon 
his  breath,  and  after  he  came  down  from 
where  he  was  lying  upon  the  hay  and  start- 
ed for  his  home  he  staggered,  and  that  be- 
fore the  accident  he  had  whisky  with  him- 
Other  witnesses  who  came  in  contact  with 
him  did  not  smell  whisky,  and  did  not  ob- 
serve any  Indications  of  Intoxication  In  him, 
and  saw  no  whisky  In  his  possessioa  The 
Instructions  given  by  the  court  directed  the 
jury  that,  If  decedent  failed  to  exercise  ordi- 
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nary  care  for  his  safety,  and  by  reason  of 
such  failure  he  helped  to  cause  his  fall  and 
Ii>]ury,  and  that  but  for  snch  fftilure  he 
wonld  not  have  fallen  nor  have  been  Injured, 
to  find  for  the  appellant.  It  further  In- 
structed the  jury  that  ordinary  care,  as  ap- 
plied to  the  duty  of  decedent,  meant  that 
degree  of  care  which  is  usually  exercised  by 
ordinarily  careful  and  prudoit  persons  who 
■were  sober  under  the  same  or  similar  cir- 
cumstances. It  will  be  observed  that  the 
instructions  of  the  court  required  decedent  to 
exercise  snch  care  as  is  usually  exercised  by 
an  ordinarily  careful  and  prudent  person  who 
•was  sober,  and,  before  appellee  was  entitled 
to  recorer,  It  must  appear  that  decedent  ex- 
ercised such  care,  whether  he  was  able  to 
do  it  or  not,  and  if  by  reason  of  his  intoxica- 
tion he  was  not  able  to  exercise  such  care, 
the  Terdlct  must  be  for  appellant.  Hence  it 
does  not  seem  that  the  refusal  of  the  court 
to  give  Instruction  4  offered  by  appellant 
coTild  have  prejudiced  its  cause. 

[2-4]  Instruction  5  which  was  offered  by 
appellant,  the  failure  of  the  court  to  give 
which  Is  complained  of,  is  as  follows: 

"If  you  believe  from  the  evidence  that  the  In- 
juries caused  to  decedent  were  due  to  the  failnre 
of  decedent  to  exerdae  ordinary  care  for  his 
safety,  or  the  driver  of  the  wagon  on  which  dece- 
dent was  riding  to  drive  the  same  as  ordinarily 
careful  and  prudent  persons  do  under  the  same 
or  similar  circumstances,  and  that  but  for  the 
failure  of  the  driver  of  said  wagon  to  exercise 
such  care  the  decedent  would  not  have  been  in- 
jnred,  then  the  law  is  for  the  defendant,  and 
the  jury  shonld  so  find." 

The  court  did  not  err  in  refusing  this  In- 
stmcMon.  By  other  Instructi&ns  the  jury  was 
directed  to  find  for  appellant  If  the  injuries 
were  caused  or  contributed  to  by  the  dece- 
dent's failure  to  exercise  ordinary  care  for 
his  own  safety.  The  refused  instruction  also 
directed  the  Jury  'to  find  for  appellant,  If  the 
driver  of  the  wagon  failed  to  exercise  ordi- 
nary care  In  driving  the  wagon,  and  that  but 
for  snch  failure  of  the  driver  of  the  wagon 
the  decedent  would  not  have  been  Injured. 
This  would  have  been  to  have  said  to  the 
jnry,  under  the  facts  of  this  case,'  that  if 
the  driver  of  the  wagon  was  negligent,  and 
althongb  its  negligence  concurred  with  the 
negligence  of  the  driver,  and  without  which 
the  injury  would  not  have  been  received,  it 
shonld  find  for  appellant  If  the  injury  would 
not  have  occurred  but  for  the  negligence  of 
the  driver.  The  negligence  of  the  driver,  if 
any,  cannot  be  Imputed  to  decedent,  because 
the  driver  was  neither  his  agent  nor  serv- 
ant. Neither  can  the  appellant  escape  liabil- 
ity for  its  negligence  because  the  driver  was 
also  negligent,  if  the  negligence  of  appellant 
concurred  with  the  negligence  of  the  driver, 
and  but  for  its  negligence  the  injuries  would 
not  have  been  received.  The  evidence  proves 
that  bat  for  the  holes  In  the  street  into  which 
the  wheels  of  the  wagon  fell  the  rapidity  of 
the  driving  would  not  have  caused  the  Jolt 
which  broke  decedent's  hold  and  threw  him 
Dp<»  the  street,  and  doubtless  but  for  the 


rapidity  of  the  driving  the  holes  in  the  street 
would  not  have  cansed  such  a  Jolt  as  to  break 
decedent's  hold  and  to  throw  him  to  the 
street.  The  two  acts  of  negligence,  that  of 
the  driver  and  the  permitting  of  the  holes  in 
the  street,  were  Joint,  concurred  and  caused 
the  injury,  and  were  therefore  the  proximate 
eauae  of  the  injury. 

Shearman  &  Redfield  oa  Negligence,  i  S46, 
says: 

'^he  general  rule  in  ell  stated  is  that,  where 
two  causes  combine  to  produce  an  injury  to  a 
traveler  upon  a  highway,  both  of  which  are  in 
their  nature  proximate,  the  one  being  a  cul- 
pable defect  in  the  highway,  and  the  o&er  some 
occurrence  for  which  neither  party  is  responsi- 
ble, the  municipality  is  liable,  provided  the  in- 
jury would  not  nave  been  sustained  but  for  such 
defect." 

[J]  When  two  or  more,  by  a  Joint  tort,  do 
damage  to  another,  they  are  Jointly  and  sev-  • 
erally  liable  to  the  injured  party  for  the  en- 
tire damages.  EC  &  I.  B.  Co.  v.  Sydnor,  ll^ 
Ky.  18,  82  S.  W.  98»,  26  Ky.  Law  Rep.  851, 
88  L.  R.  A.  183,  7  Ann.  Cas.  1177;  Paducah 
Traction  Co.  v.  Sine,  111  S.  W.  356,  33  Ky. 
Law  Rep.  792;  Louisville  Home  Telephone 
Co.  V.  Gasper,  etc.,  123  Ky.  128,  93  S.  W. 
1057,  29  Ky.  Law  Rep.  578,  9  L.  B.  A.  (N.  S.) 
548;  LouUvlUe  v.  Hart's  Adm'r,  143  Ky. 
171,  136  S.  W.  212,  35  L.  R.  A.  (N.  S.)  207; 
Pngh  V.  C.  &  O.  Ry.  Co.,  101  Ky.  77,  39  S.  W. 
695,  19  Ky.  La\y  Rep.  149,  72  Am.  St  Rep. 
392;  ■yVhlteman  &  Co.  v.  Warren,  66  S.  W. 
609,  23  Ky.  Law  Rep.  2120. 

Wharton's  Law  of  Negligence,  §  395,  says: 

"The  comparative  degree  in  the  culpability  of 

the  two  will  not  affect  the  liability  or  either,  if 

both  were  negligent  in  a  manner  contributing 

to  the  result,  they  are  liable  jointly  or  severally." 

Hence  the  appellee  could  have.  In  the 
case  at  bar,  maintained  her  action  against 
the  appellant  alone,  without  Joining  with 
It  the  Arctic  Ice  Company.  The  court  be- 
low instructed  the  Jury  peremptorily  to  find 
for  the  ice  company.  It  was  of  the  (pinion 
that  the  evidence  did  not  show  any  negli- 
gence upon  the  part  of  the  ice  company,  or 
else  that  the  negligence  was  that  of  the 
driver,  who  was  a  fellow  servant  of  the  de- 
cedent. It  Is  not  material  which,  as  there  is 
no  appeal  as  against  the  Ice  company.  The 
liability  of  appellant  is  not  affected  by  the 
liability  or  nonliability  of  the  ice  company 
if  its  appellant's  negligence  was  the  sole  or  a 
concurring  cause  of  the  injury,  and  without 
its  negligence  the  Injury  would  not  have  oc- 
curred. If  the  negligence  of  the  driver  was 
the  sole  cause  of  the  injury,  then  the  appel- 
lant's negligence  did  not  cause  the  injury 
nor  contribute  it.  The  question  as  to  wheth- 
er or  not  the  negligence  of  appellant  caused 
the  Injury  was  submitted  to  the  Jury,  and 
this  embraced  the  question  necessarily  as 
to  whether  or  not  the  injury  could  have  oc- 
curred without  the  negligence  of  appellant. 
The  facts  of  each  case  must  be  looked  to  for 
the  determination  of  what  the  proximate 
cause  of  an  Injury  Is.  The  liability  dt  ap- 
I  peUant  must  arise  entirely  from  its  own  neg- 
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Ugent  acta,  and  not  from  tbose  of  the  Ice 
company.  The  court  below  determined  as 
a  matter  of  law,  if  the  defective  condition  of 
the  street  caused  the  decedent's  death,  that 
the  appellant  was  liable,  and  submitted  to 
the  Jury  to  say  from  the  facts  whether  the 
defective  street  caused  the  death.  From  the 
evidence  as  to  the  condition  of  the  street 
reasonable  men  may  well  differ  as  to  whether 
it  was  In  a  reasonably  safe  condition  for  pub- 
lic travel,  and  In  such  state  of  case  it  was 
a  question  for  the  Jury. 

No  error  prejudicial  to  the  substantial 
rights  of  appellant  appearing,  the  Judgment 
la  affirmed  ^____ 

ISON  V.  WATSON. 

(Court  of  Appeals  of  KentucJcy.    Mardi  14, 
1916.) 

1.  Elections  €=3295(1)— Contests — Qualifi- 
cation OF  VoTBB— Evidence. 

,  In  an  action  to  recover  the  office  of  school 

trnstee,  evidence  held  to  show  that  all  the  voters 
for  one  of  the  contestants  were  able  to  read  and 
write,  so  as  to  be  entitled  to  vote. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  i  297;  Dec.  Dig.  <8=295(1).] 

2.  Elections  «=»295{1)— Contests— Evidkncm 

— QlTALIPIOATION    OF  VoTEB. 

In  view  of  the  fact  that  many  women  voters 
are  .studying  fur  the  purpose  of  qualifying  them- 
selves to  vote  in  .ichool  elections,  evidence  that  a 
woman  voter  could  not  read  or  write  a  year  or 
two  before  the  election,  while  entitled  to  some 
weight,  is  not  conclusive,  nor  sufficient  to  over- 
come positive  evidence  that  she  could  read  or 
write  at  the  time  of  the  election. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  |  297;   Dec.  Dig.  «=»295(1).] 

3.  Elections  ^=>T3 — Qualifications  of  Vot- 
ers—Re-sipencb. 

Though  voters  were  absent  from  a  subdis- 
trict  for  quite  a  while,  yet  where  they  always 
claimed  their  homes  there,  and  their  absence  was 
for  temporary  purposes  only,  and  they  always 
had  the  intention  of  returning  to  the  subdistrict, 
they  had  the  right  to  vote. 

[Ed.  Note.— For  other  cases,  see  Electiona, 
Cent  Dig.  If  69,  70;    Dec.  Dig.  <e=»73.] 

4.  Elections  <S=»72— Qualifications  of  Vot- 
ers—Residence. 

That  one  owns  a  small  tract  of  land  In  a 
school  district  does  not  entitle  him  to  vote  at 
an  election  in  the  district,  where  be  never  main- 
tained any  home  on  the  land,  and  never  slept  or 
took  a  meal  there,  but  always  slept  and  took  his 
menis  at  bis  father's  home  in  another  subdistrict 
[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  §g  67,  68,  70 ;   Dec.  Dig.  «=s72.] 

5.  Elections  9=>238— gcaooLs  and  Sohool 
Districts  €=>63(1)  —  Election  of  School 
Officers— Validity. 

Where  there  was  an  equal  number  of  legal 
votes  for  each  of  two  sets  of  election  officers  at 
an  election  of  a  school  trustee,  the  election  held 
by  neither  set  was  valid,  and  there  was  a. va- 
cancy, to  be  filled  by  appointment  by  the  county 
board  of  education,  as  authorized  by  Ky.  St 
§  4426a,  ^ubscc.  4. 

[Ed.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  §S  216,  217;  Dec.  Dig.  «=»238; 
Sjchools  and  ischool  Districts,  Cent  Dig.  {  149; 
Dec  Dig.  <S=>63(1).] 

6.  Schools  and  School  Districts  «=963(1)— 
Officers— De  Facto  Trustee. 

A  school  trustee,  selected  at  an  attempted 
election  and  recognized  by  the  county  superin- 


tendent, is  a  de  facto  trustee,  wlioee  acts  art 
valid,  though  the  election  was  void. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  I  150;  Dec.  Dig. 
<S=»e3(l).] 

Appeal  from  Circuit  Court,  Elliott  County. 

Action  by  James  A.  Iscm  against  Frank 
Watson.  From  a  judgment  for  deftodant, 
plaintiff  wpeals.    Reversed,  with  directions. 

J.  H.  Ferguson,  of  Sandy  HooIe,  for  appe- 
lant A.  T.  Redwlne,  of  Sandy  Hook,  for  ap- 
pellee. 

CLAY,  C.  James  A.  Ison  and  Frank  Wat- 
son were  candidates  for  the  office  of  school 
trustee  in  subdistrict  14  of  educational  divi- 
sion No.  3  of  Elliott  county.  The  contending 
candidates  and  their  supporters  met  at  the 
Bchoolbouse  ta  said  district  at  1  o'cloclc  on 
August  7,  1915.  Watson,  who  was  the  pres- 
ent trustee,  and  who  bad  possession  of  tbe 
poll  sheets,  called  the  meeting  to  order  and 
asked  for  nominations  for  election  oQicers. 
One  of  Ison's  friends  nominated  two  can- 
didates for  judges  and  one  for  clerk,  whUe 
one  of  Watson's  friends  nominated  three 
other  candidates  for  the  same  positions. 
When  the  voters  were  lined  up  and  counted, 
it  appeared  that  there  were  26  votes  for 
Ison's  candidates  and  25  votes  for  Watson's 
candidates.  Among  those  voting  for  Ison's 
candidates  were  Alonzo  Smith,  Nathan  Os- 
ben,  and  James  Smltli.  Watson  took  the 
position  that  they  were  not  entitled  to  vote 
and  declared  his  own  candidates  elected. 
Ison's  Officers  demanded  the  poll  sheets,  hut 
Watson  delivered  them  to  the  officers  whldi 
his  friends  had  elected.  His  friends  held  an 
election  in  cue  side  of  the  house,  while  Ison's 
friends  held  an  election  In  the  other  side 
of  tbe  house.  Ison  received  26  votes  and 
Watson  24.  Ison*s  officers  certified  that  he 
was  elected,  while  Watson's  officers  certified 
that  Watson  was  elected.  The  county  super- 
intendent recognized  Watson  as  trustee. 
This  suit  was  brought  by  Ison  to  recover  the 
office.  Judgment  was  rendered  in  favor  of 
Watson,  and  Ison  appeals. 

Ison's  voters  did  not  participate  in  tbe 
election  held  by  Watson's  officers,  nor  did 
Watson's  voters  participate  in  the  election 
held  by  Ison's  officers.  Since  only  tbose 
officers  who  were  legally  elected  had  the 
right  to  conduct  tbe  election.  It  follows  that 
if  one  set  of  officers  was  elected  the  election 
held  by  the  other  set  was  void,  and  If  nei- 
ther set  of  officers  was  elected  no  valid  elec- 
tion took  place.  Hence  the  case  turns  on 
whether  or  not  either  set  of  officers  was  elect- 
ed. Ison  contends  that  the  following  persons 
who  voted  for  Watson's  officers  were  not 
qualified  voters:  Archie  Fmley,  Charlie 
Smith,  Arvina  Watson,  Mary  Jane  Watson, 
Elizabeth  Watson,  Roda  Mulllns,  and  Blnda 
Gibson. 

[1,2]  It  would  extend  this  opinion  to  too 
great  a  length  to  set  out  in.  detail  all  the 
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evidence  respecting  their  qnallflcatione.  The 
votes  of  Elizabeth  Watson,  Roda  MuUlns, 
Blnda  Gibson,  Arvina  Watson,  and  Mary 
Jane  Watson  are  contested  on  the  ground 
that  they  could  neither  read  nor  write.  It 
Is  admitted  tihat  the  evidence  with  respect 
to  Elizabeth  Watson  and  Roda  Mulllns  is 
insufficient.  No  one  testifies  that  Rlnda  Gib- 
son could  not  read  or  write.  On  the  con- 
trary, her  husband  says  that  she  can.  Two 
or  three  witnesses  testify  that  Mary  Jane 
Watson  could  not  read  or  write  a  year  or  two 
before  the  election  took  place.  Her  husband, 
however,  testifies  that  she  had  been  instruct- 
ing his  children  in  spelling,  reading,  and 
writing  for  several  years,  and  that  his  wife 
could  read  and  write.  In  view  of  the  fact 
that  many  women  voters  are  now  studying 
for  the  purpose  of  qualifying  themselves  to 
vote  in  school  elections,  evidence  that  a 
woman  voter  could  not  read  or  write  a  year 
or  two  before  the  election,  while  entitled  to 
some  weight,  is,  of  course,  not  conclusive  of 
the  question,  or  sufficient  to  overcome  posi- 
tive evidence  to  the  effect  that  she  could 
read  or  write  at  the  time  the  election  took 
place.  We  therefore  conclude  that  the  proof 
with  respect  to  Rlnda  Gibson  Is  insufficient 
to  show  that  she  could  not  read  or  write. 
Willie  two  or  three  witnesses  testify  that 
Arvina  Watson  could  not  write,  there  is  sub- 
stantial evidence  to  the  effect  that,  prior  to  a 
nervous  trouble  which  she  bad,  she  could 
write  very  well,  and  that  her  present  inca- 
pacity was  due,  not  to  a  lack  of  knowledge,  but 
entirely  to  a  nervous  dlsoiller.  We  therefore 
see  no  reason  for  holding  tluit  she  was  not 
qualified  to  vote.  A  careful  consideration  of 
the  evidence  with  respect  to  Archie  Fraley 
and  Charlie  Smith  convinces  us  that  they 
were  both  qualified  voters.  On  the  whole, 
therefore,  we  conclude  that  all  the  voters 
who  voted  for  Watson's  election  offlcers  were 
qoalifled. 

[3]  By  counterclaim,  Watson  challenges  the 
qualifications  of  Alonzo  Smith,  James  Smith, 
Nathan  Osben,  and  Robert  G.  Oliver.  Alonzo 
Smith's  vote  la  contested  on  the  ground  that 
he  was  not  21  years  of  age.  The  weight  of 
the  evidence,  however,  shows  that  he  was  <of 
age  when  the  election  took  place.  While 
there  is  evidence  to  the  effect  that  both  James 
Smith  and  Nathan  Osben  were  absent  from 
the  snbdlstrlct  for  quite  a  while,  it  appears 
from  their  evidence  and  the  evidence  of  other 
witnesses  that  they  always  claimed  their 
homes  In  the  subdlstrlet  in  question;  that 
they  were  absent  for  temporary  purposes  only 
and  always  had  the  Intention  of  returning 
to  the  snbdlstrlct  We  conclude  that  they 
had  the  right  to  vote. 

[4]  With  respect  to  Robert  G.  Oliver  a  dif- 
ferent question  Is  presented.  Oliver  predi- 
cates his  right  to  vote  on  the  fact  that  he 
omm  a  small  tract  of  land  in  the  district. 
As  a  matter  of  fftct,  however,  he  never  main- 
tained any  home  on  this  land.     He  never  slept 


there,  nor  took  a  meal  there.  On  the  con- 
trary, he  always  slept  and  took  his  meals 
at  the  home  of  his  father,  who  resided  in 
another  subdlstrlet.  Clearly  he  was  not  en- 
titled to  vote. 

[I,  I]  Striking  Olive's  name  from  the  list 
of  voters  who  voted  for  Ison's  officers,  it  fol- 
lows that  Ison's  offlcers  receired  25  votes, 
while  Watson's  officers  also  received  25  votes. 
Under  these  drcumstances,  neither  set  of  of- 
ficers was  elected,  and  neither  had  the  right 
to  hold  the  election.  It  follows,  therefore, 
that  no  valid  election  was  held,  and  that  nei- 
ther Ison  nor  Watson  is  entitled  to  hold  the 
offiice  by  virtue  of  the  election.  In  such  a 
case,  there  is  a  vacanqr,  which  must  be  filled 
by  appointment  by  the  county  board  of  educa- 
tion. Subsection  4,  section  4426a,  Kentucky 
Statutes.  However,  the  acts  of  Watson,  who 
was  recognized  by  the  superintendent  pend- 
ing this  controversy  over  the  office,  are  those 
of  a  de  facto  trustee,  and  are  therefore  valid. 
Lacy  V.  Swango,  57  S.  W.  473,  22  Ky.  Law 
R^.  390.    The  costs  will  be  equally  divided. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  enter  judgment  In  con- 
formity with  this  opinion. 


FLTJHART  COLLIERIES  CO.  v.  MEEK. 

(Court  of  Appeals  of  Kostncky.     Jtfaioh  14, 
1916.) 

1.  Mastkb  and  Sbbvant  «s>243(5)— Injiibzes 
TO  Sebvani — Rules  of  Masteb— Waivke. 

A  master  cannot  defeat  a  servant's  personal 
injury  action  by  showing  a  violation  of  a  rule, 
where  the  master  had  acquiesoed  in  the  serv- 
ant's disregard  of  such  rule,  and  so^  where  the 
master  introduced  the  rule,  evidence  showing 
that  the  master  had  acquiesced  in  Its  nonob- 
servance  is  admissible. 

[Ed.  Note. — For  othir  cases,  see  Master  and 
Servant,  Cent.  Dig.  S|  768,  764 ;  De&  Dig.  «=> 
243(5).] 

2.  Afpkai.  and  Ebbob  «=>1(X)4(1)— Review— 

EXCESSIVEKBSS   OF    DaHAGES. 

A  verdict  assessing  damages  for  personal 
injuries  will  not  be  disturbed  on  appeal  where 
not  flagrantly  excessive. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3944;  Dec.  Dig.  «=» 
1004(1).] 

Appeal     from     Circuit    Ooart,     Johnson 

County. 

Action  by  Jack  Meek  ^gainst  the  Fluhart 
Collieries  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

C.  B.  Wheeler,  of  Ashland,  for  appellant. 
Fogg  ft  Kirk,  of  PalntsvlUe,  for  appellee. 

CARROLL,  J.  This  is  the  second  appeal  of 
this  case.  The  opinion  on  the  first  appeal 
may  be  found  In  160  Ky.  127,  169  S.  W.  686. 
On  the  former  appeal  the  court,  after  stating 
the  facts  fully,  said  that  the  plaintiff  made 
out  a  case  that  entitled  him  to  go  to  the  jury, 
but  the  judgment  was  reversed  for  errors  in 
the  instmctions.     On  a  retrial  of  the  case 
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there  was  again  a  Judgment  in  favor  of  the 
plaintiff,  followed  by  tliis  appeal. 

It  is  urged  as  ground  for  reversal  that 
the  plaintiff  was  permitted  to  introduce  evi- 
dence of  negligence  not  covered  by  the  negli- 
gence charged  in  the  petition.  But  we  think, 
after  an  examination  of  the  petition  and  the 
evidence,  that  the  petition  authorized  the 
admission  of  the  evidence  complained  of. 
The  plalntifC  did  not  offer  any  evidence  as 
to  acts  of  negligence  that  were  not  embrac- 
ed by  the  charge  of  negligence  contained  in 
his  petition. 

[1]  On  the  trial  of  the  case  the  defendant 
contHided  that  It  was  a  violation  of  Its  ver- 
bal rules  for  miners  to  "kick"  the  machines, 
and  to  rebut  this  contention  by  showing  that 
it  was  the  custom  in  the  mine  for  miners  to 
move  their  machines  by  "kicking"  plaintiff 
was  permitted  to  prove  this  custom,  and  this 
evidence,  we  think,  was  competent  It  is  very 
well  settled  that  the  master  cannot  defeat  a 
recovery  on  account  of  violations  of  rules 
promulgated  by  him  if  It  is  the  custom 
among  the  servants  to  violate  them  with  his 
acquiescence.  But,  aside  from  this,  the  evi- 
dence on  the  subject  of  the  rales  is  not  satis- 
factory. 

On  the  trial  the  court  gave  the  instructions 
that  were  directed  to  be  given  In  a  former 
opinion,  and,  of  course,  no  complaint  could 
be  made  or  is  made  of  the  action  of  the  court 
in  giving  instructions. 

[2]  It  is  further  complained  that  the  ver- 
dict is  excessive,  and  for  this  reason  the 
Judgment  should  be  reversed.  The  damages 
are  perhaps  something  larger  than  should 
have  been  assessed,  but  it  Is  not  so  flagrantly 
excessive  as  to  Justify  us  tri  Interfering  with 
the  finding  of  the  Jury. 

No  error  affecting  the  substantial  rights 
of  the  appellant  is  found  In  the  record,  and 
the  Judgment  is  affirmed. 


LOUISVILLE  &  N.  R.  CO.  v.  MARLOW. 

(Court   of   Appeals   of   Kentucky.     March   14, 
1911}.) 

1.  Railboads  ®=>3.jC(2)  —  Operation  —  In- 

JDBIBS    to     PebsONS    ON    RlGHT    OF    WAY— 

Oabk  Reqcibed. 

In  cities  and  towns  or  thickly  populated 
communities,  where  the  people  generally  have 
used  a  railroad  track  for  a  considerable  time, 
the  law  raises  a  presumption  that  such  use  is 
by  acquiescence  of  the  company,  and  imposes 
the  duty  in  the  operation  of  its  trains  to  an- 
ticipate the  presence  of  persons  and  exercise 
a  corresponding  degree  of  care  to  discover  their 
presence  and  to  control  the  movement  of  its 
trains  to  prevent  injury  to  any  one  so  using 
the  track. 

[Eki.  Note.— For  other  cases,   see   Railroads, 
Cent.  Dig.  f  1229;    Dec.  Dig.  «=>35ft(2).] 

2.  Railboads  $=3356(1)  —  Opebation  —  In- 

JT7BIES    TO    PeBSONS    ON    RlOHX    OF    WAY    — 

Care  Required— "Licensee." 

The  general  use  of  a  railroad  track  or  rifiht 
of  way  does  not  convert  the  user  from  a  tres- 
passer into  a  rightful  user  or  licensee,  nor  give 


any  property  right  to  the  use  of  the  track  or 
right  of  way  for  a  passway  by  way  of  ease- 
ment or  otherwise. 

[Ed,  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  1228;   Dec  Dig.  <S=>356(1). 

For  other  definitions,  see  Words  and  Pbraset, 
First  and  Second  Series,  Licensee.] 

8.  Railboads  4s»364 — Opebation — Injurees 
TO  Febsons  on  Rioar  of  Way — Cabe  Re- 

Q  VISED . 

A  person  using  a  path  on  a  railroad  ri;ht 
of  way  four  or  five  feet  from  the  ends  of  the 
ties  and  injured  by  an  iron  pipe  which  swung 
out  or  was  thrown  from  a  passing  train  is  not 
entitled  to  recover  from  the  railroad  compan; 
under  the  doctrine  of  acquiescence  in  use  of 
the  path  by  the  public  imposing  the  duty  to  use 
reasonable  care  to  prevent  injuries  unless  his 
injury  was  produced  by  affirmative  or  poeitiTe 
acts  of  negligence  in  causing  the  iron  to  Sj  or 
be  thrown  from  the  train  ;  the  acquiescence  doc- 
trine being  applicable  only  where  the  path  as«d 
is  on  the  railroad  track  or  so  near  that  persons; 
using  it  are  in  danger  of  collision  firom  movin; 
trains. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {f  1252,  1253 ;  Dec.  Dig.  «=»364.] 

4.  Railboads  €=a398(l)  —  Opebation  -  Is- 
jCBiiis  TO  Pebsons  on  Right  of  Way— Evi- 

DBNCB. 

In  an  action  for  injuries  to  a  person  osing 
a  path  on  a  right  of  way  about  four  or  five 
feet  from  the  ends  of  the  ties,  evidence  that 
about  two  hundred  yards  from  the  place  of  th* 
accident  a  piece  of  iron  was  dragging  by  the 
side  of  the  tender  approaching  plaintiff,  with- 
out showing  what  connection  it  had  with  the 
equipment  or  the  length  of  time  it  had  been  in 
the  condition  observed,  or  what  caused  its  loose 
condition,  is  insufficient  to  show  any  affirmi- 
tive  acts  of  negligence  rendering  the  railroad 
company  liable  for  the  injury. 

[Ed.  Note.— For.  other  cases,  see  Railroads. 
Cent  Dig.  J  1358*    Dec.  Dig.  <8=9398(1).] 

5.  Railboads  €=396(2)  —  Opebation'  —  Is- 
JUBIES  to  Persons  on  Right  of  Way— Evi- 
dence. 

In  an  action  for  injuries  to  the  user  of  a 
path  on  a  right  of  way  about  four  or  five  feet 
from  the  ends  of  the  ties  by  a  piece  of  Iron  piiw 
from  a  passing  train,  the  doctrine  of  res  ipsa 
loquitur  does  not  apply. 

[Ed.  Note.— For  other  cases,  sec  RailroadB. 
Cent  Dig.  §  1357;    Dec.  Dig.  «=s>396(2).] 

Appeal  from  Circuit  Court,  Laurel  County. 

Action  by  W.  H.  Marlow  against  the  Ix)uis- 
ville  &  Nashville  Railroad  Company.  Prom  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

George  G.  Brock,  of  London,  and  Benjamhi 
D.  Warfleld,  of  Louisville,  for  appellant  C. 
C.  Williams,  of  Mt  Vernon,  and  H.  J.  John- 
son, of  London,  for  appellee. 

THOMAS,  J.  The  town  of  Pittsburg,  in 
Laurel  county,  is  a  mining  town,  and  extends 
along  the  railroad  track  of  the  ai^Uant 
north  and  south  for  a  considerable  distance, 
the  northern  part  of  the  town  Imng  known  as 
Baxtertown,  and  Just  north  of  Baxtertown  is 
another  village  known  as  East  Bemstadt 
About  300  yards  north  from  the  depot  in 
Pittsburg  Is  a  public  road  oosidng  over  the 
right  of  way  and  track  of  appellant  Be- 
tween this  public  crossing  and  the  depot  there 
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bas  existed  for  26  years  or  more  a  pathway 
on  tbe  railroad  right  of  way  on  the  east  side 
of  tbe  track  and  some  4  or  5  feet  from  the 
ends  of  the  ties.  This  pathway  has  been 
Tised  by  tbe  public  generally  as  a  walkwa.v, 
as  Is  conceded  by  appellant,  for  such  a  length 
of  time  and  by  a  sufficient  number  of  people 
as  to  Impose  the  duty  upon  the  railroad  com- 
pany ia  the  operation  of  its  trains  to  antic- 
ipate the  presence  of  those  using  it  and  to  ex- 
ercise a  corresponding  degree  of  care  in  the 
operation  of  its  trains  to  prevent  injuring 
such  persons  by  any  of  its  trains  passing  over 
that  portion  of  its  track,  if  its  location  was 
on,  or  sufficiently  near,  the  bracK  bo  that  per- 
8<ms  using  it  might  be  struck  by  the  moving 
trains. 

On  November  26,  1913,  ttie  appellee  was 
traveling  over  this  pathway  going  north,  and 
when  he  was  about  100  feet  from  the  public 
road  crossing,  a  freight  train  consisting  of 
about  35  cars  approached  from  the  south,  and 
as  the  tender  to  the  engine  was  even  with 
him  he  was  struck  and  injured  by  a  piece  of 
Iron  pipe,  which  was  hollow  and  about  2  inch- 
es in  diameter  and  8  or  9  feet  long.  His 
rlg^t  leg  was  broken  Just  above  the  ankle, 
and  he  sustained  some  other  minor  injuries. 
He  brought  this  suit  to  recover  damages  for 
his  injuries,  alleging  that  the  company  neg- 
ligently permitted  the  piece  of  pipe  to  swing 
out  or  be  thrown  from  its  train  and  strike 
him,  or  that  same  was  purposely  or  negligent- 
ly thrown  from  the  train  by  some  of  the 
agents  and  servants  in  charge  of  It.  The  al- 
legations of  the  petition  were  denied  by  the 
answer  of  the  defendant,  and  in  a  second 
paragraph  it  pleaded  contributory  negligence, 
which  was  denied  by  reply,  and  upon  a  trial 
there  was  a  verdict  in  behalf  of  plaintiff  in 
tbe  sum  of  $2,000,  which  it  sought  to  have 
set  aside  on  this  appeal. 

[1]  In  cities  and  towns  or  tliickly  populat- 
ed communities,  where  the  people  generally 
haye  used  the  track  of  the  raUroad  company 
for  a  considerable  length  of  time,  out  of  hu- 
mane reasons  and  JTor  a  due  regard  fbr  life 
and  limb,  tbe  law  raises  a  presumption  that 
such  use  of  tbe  track  is  by  acquiescence  of 
the  company,  and  imposes  tbe  duty  upon  it 
while  using  its  tracks  at  that  place  in  the 
operation  of  its  trains  to  antidpate  the  pres- 
ence of  persons  so  using  it,  and  to  exercise 
a  corresponding  degree  of  care  in  approach- 
ing said  place  to  keep  a  lookout  to  discover 
the  presence  of  persons  on  the  track  then, 
and  to  exercise  the  same  care  in  the  control 
(ft  the  movement  of  its  trains  at  such  places, 
and  to  have  them  under  reasonable  control  to 
prevent  injury  to  any  one  so  using  the  track 
at  that  place.  L.  &  N.  R.  R.  Co.  v.  Veach, 
129  Ky.  775,  112  S.  W.  809;  Shelby  v.  C,  N. 
O.  ft  T.  P.  Ry.  Co.,  85  Ky.  224,  3  S.  W.  157, 
8  Ky.  liaw  Rep.  928;  Conley  v.  O.,  N.  O.  & 
T.  P.  Ry.  Co.,  89  Ky.  402,  12  S.  W.  764,  11  Ky. 
Law  Rep.  602;  I.  C.  R.  R.  Co.  v.  Flaherty, 
139  Ky.  147,  129  S.  W.  558;  L.&N.R.  R.  Co. 
V.  McNary,  128  Ky.  408,  108  S.  W.  898,  32  Ky, 


Law  Rep.  1266,  17  L.  R.  A.  (N.  S.)  224,  129 
Am.  St.  Rep.  308 ;  I.  C.  R.  R.  Co,  v.  Murphy, 
123  Ky.  787,  97  S.  W.  729,  30  Ky.  Law  Rep. 
93, 11  li.  R.  A.  (N.  S.)  352 ;  Southern  Railroad 
In  Kentudiy  v.  Sanders,  145  Ky.  679,  141  S. 
W.  77. 

[2]  An  examination  of  these  cases  wUl  show 
that  there  is  no  effort  made  through  the  rule 
announced  by  them  to  convert  the  user  of 
the  track  at  such  place  from  a  trespasser  in- 
to a  rightful  user  or  licensee.  It  is  nowhere 
indicated  in  any  of  the  cases  that  the  public 
or  any  member  of  It  by  the  character  of  use 
considered  acquires  any  property  right  in  and 
to  the  use  of  the  track  or  right  of  way  for  a 
passway  by  way  of  easement  or  otherwise. 
On  the  contrary,  it  is  the  settled  doctrine  in 
this  state  that  no  such  rights  can  be  acquired 
through  persistent  and  repeated  wrongs.  As 
Is  stated  by  thU  court  in  L.  H.  &  St.  I..  R.  R. 
Ca  V.  Woolfork,  99  8.  W.  294,  30  Ky.  Law 
Rep.  569,  thus : 

"These  persoos  were  tiespasserB,  and,  as  a 
practical  proposition,  the  railroad  has  no  remedy 
against  such  trespassers.  The  public  cannot 
acquire  a  right  in  the  private  property  of  a 
railroad  by  repeated  wrongs.  If  this  could  be 
done,  then  tbe  railroad's  tracks,  bridges,  and 
trestles  would  be  at  the  mercy  of  habitual 
wrongdoers,  and  the  corporation  largely  de- 
prived of  its  property  rights  for  public  use 
without  the  compensation  provided  by  the  Con- 
stitution. The  reasoning  which  requires  rail- 
road corDorations  to  exercise  a  lookout  duty 
when  their  traclis  cross  the  streets  of  cities 
or  towns  at  grade,  or  constitute  a  part  of  the 
highway  of  municipalities  or  thickly  settled 
places  or  communities,  has  no  place  in  the  case 
at  bar.  A  lookout  duty  is  imposed  upon  the 
corporations  in  the  class  of  cases  mentioned  be- 
cause the  public  have  a  light  to  cross  and  be  oo 
their  roadway,  and  therefore  they  must  use 
due  care  not  to  injure  those  who  are  exercising 
their  lawful  rights  in  the  premises." 

[9]  In  denying  the  application  of  the  rule 
announced  in  the  cases  supra  as  to  the  duty 
which  the  railroad  company  owed  to  persons 
thus  using  its  track,  to  i)erson8  so  using 
a  part  of  its  right  of  way  other  than  its 
track,  this  court,  in  the  very  recent  case  of 
L.  ft  N.  R.  R.  Co.  T.  Hobbs,  155  Ky.  130,  159 
S.  W.  682,  47  L.  R.  A.  (N.  S.)  1149,  said: 

"The  company  should  not  be  required  to 
safeguard  every  place  of  possible  danger  on  its 
right  of  way  for  the  protection  of  persons  who 
must  generally  take  the  premises  as  they  find 
them,  nor  should  it  be  liable  tor  an  accident 
that  happens  to  a  mere  licensee  who  accidentally 
or  thoughtlessly  falls  into  some  defective  or  ex- 
posed place  on  its  premises." 

As  app^lee  was  not  at  the  time  of  tbe 
Injury  on  tbe  railroad  track  or  sufficient- 
ly near  thereto  as  to  be  in  danger  of  a  col- 
lision with  tbe  moving  train,  he  is  not  in  a 
position  to  invoke  in  his  behalf  that  rule. 
In  the  Hobbs  Case  the  plaintiff  was  traveling 
upon  a  part  of  the  railroad  premises  the  use 
of  which  was  of  such  a  character  as  to  have 
imposed  upon  tbe  company  tbe  exercise  of 
ordinary  care  i&  the  operation  of  its  trains 
so  as  to  prevent  injnflng  any  member  of  the 
public  which  might  have  been  fai  danger  of  a 
collision  with  the  train  had  the  pathway  been 
on  the  track  or  sufficiently  near  thereto  aa  to 
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be  covered  by  tbe  train  In  passing  orer  It. 
It,  however,  was  off  of  the  track,  but  on  the 
right  of  way,  and  while  using  it  the  plaintiff 
was  injured  because  of  its  alleged  unsafe 
condition,  and  which  unsafe  condition  was 
•produced  by  the  company.  In  the  course  of 
the  opinion  denying  a  right  of  recovery  this 
court  said: 

"For  example,  if  appellee  had  been  injured 
by  the  movement  of  a  train  that  was  being  op- 
erated without  lights  or  signals  or  warning  of 
its  approach,  it  might  well  be  said  that  the  com- 
pany should  be  required  to  respond  in  damages 
because  the  long-continued  use  of  the  premises 
by  the  public  carried  with  it  the  duty  on  the 
part  of  the  defendant  to  prevent  affirmative 
injury  by  the  movement  of  its  trains." 

We  therefore  hold  that  the  appellee  is  not 
entitled  to  recover  under  the  acquiescence 
doctrine  of  the  use  of  railroad  tracks  by  the 
public,  unless,  perhaps,  his  injury  was  pro- 
duced by  affirmative  or  positive  acts  of  neg- 
ligence in  causing  the  piece  of  iron  to  fly  or 
be  thrown  from  the  train,  for  which  there 
Is  no  proof  in  the  case. 

Many  cases  are  to  be  found  from  this 
court,  and  indeed  it  Is  the  doctrine  announc- 
ed by  all  authorities,  that,  if  one  is  Injured 
while  on  the  premises  of  the  railroad  com- 
pany by  being  hit  with  some  object  flying  or 
thrown  from  the  moving  train,  when  such 
person  is  in  the  occupancy  of  a  place  where 
he  has  a  right  to  be.  the  company  would  be 
liable  to  respond  to  him  In  damages.  Thus, 
in  the  case  of  L.  &  N.  R.  R.  Co.  v.  McMlllen, 
142  Ky.  25T,  134  S.  W.  185,  the  plaintiff  was 
struck  by  a  piece  of  iron  which  came  from 
a  passing  freight  train.  He  was  permitted 
to  recover  for  the  injury  because  he  was  not 
only  an  employ^  of  the  company  and  was 
engaged  in  his  work  at  the  time,  and  there- 
fore had  a  right  to  be  at  that  place,  but  the 
company  furthermore  owed  him  a  duty  to 
furnish  him  a  reasonably  safe  place  in  which 
to  work.  So,  when  one  is  similarly  injured 
while  on  the  railroad  premises  by  the  express 
or  implied  invitation  of  the  company,  the  lat- 
ter should  respond  in  damage  for  the  injury. 
Illustrations  of  this  are  to  be  found  when 
the  Injury  occurs  while  plaintiff  is  at  the 
company's  depot  or  on  the  depot  platform 
under  circumstances  giving  him  the  right  to 
be  there,  under  an  implied  or  express  invita- 
tion, or  when  plaintiff  is  an  employ^  of  the 
company  on  its  right  of  way.  Rtill  another 
class  of  Injuries  for  which  the  company  is 
responsible,  occurring  In  a  similar  manner, 
is  when  the  plaintiff  is  upon  the  right  of  way 
of  the  company,  but  also  occupying  the  space 
covered  by  a  public  or  private  road  in  which 
tbe  plaintiff,  either  in  his  private  right  or  as 
a  member  of  the  public,  baa  an  easement, 
and  therefore  has  as  much  right  to  be  at  that 
place  as  the  company  has  ^  right  to  run  Its 
trains  over  or  across  the  place.  The  causes 
of  action  given  to  the  plaintiffs  in  these 
various  classes  of  cases  Is  bottomed  on  the 
duty  imposed  on  the  railroad  company,  which 
is  somewhat  analogous  to  that  of  the  maxim, 


"Sic  ntere  tuo  ut  alienum  non  Itedas," 
In  that  It  should  not  use  Its  right  to  operate 
its  trains  over  its  tracto  so  as  to  Injure  an- 
other while  on  its  premises,  but  at  a  place 
where  he  has  a  right  to  be.  This,  rule,  how- 
ever, has  no  application  to  one  who  Is  a  mere 
licensee  *by  acquiescence  only,  and  throng 
no  sort  of  invitatlMi  from  the  company.  The 
appellee  was  not  at  the  time  of  the  injury, 
therefore,  at  a  place  where  he  had  a  right  to 
be  so  as  to  demand  of  the  company  the  ex- 
ercise of  care  to  prevent  injuring  him  by 
anything  flying  from  or  thrown  from  the 
train  when  passing.  In  such  cases  as  this, 
where  the  use  of  the  right  of  way  has  been 
so  long  acquiesced  in  by  a  considerable 
number  of  the  public  as  a  walkway,  the  duty 
of  anticipating  the  presence  of  the  plaintiff 
upon  the  right  of  way  at  such  place  beycmd 
the  reach  of  the  train  would  perhaps  Impose 
a  duty  upon  the  company  to  refrain  frcHn  any 
positive  acts  of  negligence  which  would  likely 
result  In  Injury  to  him  while  using  the  path- 
way; for  instance,  it  could  not  have  permit- 
ted anything  attached  to  any  part  of  Its 
train  by  positive  acts  of  its  agents  or  serv- 
ants to  extend  out  over  the  pathway  so  as  to 
be  likely  to  collide  with  and  injure  him.  In 
other  words,  it  could  not  negligently  widen 
the  wake  of  the  train  by  attachments  there- 
to so  as  to  endanger  any  member  of  the  pub- 
lic in  the  use  of  its  premises  at  that  place; 
but  this  does  not  Impose  upon  It  the  duty  to 
have  its  trains  so  thoroughly  equiH>ed  and 
all  Its  attachments  secure  so  as  to  prevent 
the  plabitlff  while  using  the  premises  at  such 
place  from  being  injured  by  something  fly- 
ing from. the  passing  train,  unless  produced 
by  some  affirmative  or  positive  act  ot  negU- 
genoe  on  the  part  of  the  company  or  its 
agents  or  servants  connected  with  the  move- 
ment of  the  train. 

[4,  t]  As  we  have  seen,  however,  this  In- 
jury was  not  produced  by  any  affirmative  or 
positive  acts  of  negligence  on  behalf  of  the 
company  or  any  of  those  connected  with  the 
operation  of  the  train.  The  only  testimony 
on  this  i)oint  is  that  about  200  yards  south 
of  the  place  of  the  accident  some  one  saw  a 
piece  of  iron  dragging  by  the  side  of  the  ten- 
der, but  what,  if  any,  connection  It  had  with 
the  equipment  Is  not  shown,  nor  is  there  any 
fact  or  circumstance  appearing  in  the  testi- 
mony fron^  which  It  might  reasonably  be  in- 
ferred the  length  of  time  that  this  pipe  bad 
been  In  the  condition  as  ob6e;:ved  by  the  wit- 
ness or  what  caused  Its  loose  condition,  and 
the  case  is  evidently  not  one  for  the  applica- 
tion of  the  doctrine  of  res  ipsa  loquitur,  be- 
cause the  relationship  sustained  by  the  plain- 
tiff toward  the  company,  while  using  the 
pathway  at'tbe  place  does  not  bring  the  case 
within  that  rule. 

As  the  appellee  failed  to  show  by  his  proof 
any  violated  duty  which  appellant  owed  him, 
the  motion  of  the  company  for  peremptory 
instructions  should  have  prevailed,  and  if 
upon  another  trial  the  proof  should  he  sub- 
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stantlally  tbe  same,  and  this  motion  should 
be  made,  It  should  be  sustained. 

Judgment  reversed,  ■with  directions  to  pro- 
ceed in  accordance  with  this  opinion. 


GARRISON  T.  COMMONWEALTH. 

(Conn  of  Appeals  of  K«ntnek7.    March  15, 
191&) 

1.  GannifAi.  Law  «=>594  —  Cortincajicb  — 
GB0T7NDS  roB  Denial. 

Defendant  was  arrested  on  July  28th,  in- 
dicted for  rape  on  October  9th,  and  tried  and 
«)nvictea  on  October  15th.  He  moved  for  a  con- 
tinuance because  ot  the  absence  of  a  witness 
who  would  testify  to  his  good  rpputatlon,  and 
three  other  witnesses  who,  if  present,  would 
testify  that  he  was  addicted  to  the  use  of  mor- 
phine; the  defense  beuiK  that  he  was  not  re- 
sponsible for  his  acts  by  reason  of  the  excessive 
use  of  morphine.  Though  the  witnesses  lived 
only  60  miles  away,  in  a  county  with  which 
there  was  direct  railway  communication,  tlie  affi- 
davit for  a  continuance  did  not  disclose  any 
effort  to  procure  their  attendance,  or  that  pro-' 
cess  had  been  issued,  and  it  did  not  state  that 
their  testimony  would  be  true,  nor  that  they 
would  testify  to  facts  tending  to  show  that  de- 
fendant was  so  addicted  to  the  use  of  morphine 
as  to  lose  his  power  of  self-control  and  not  know 
right  from  wrong.  Physicians  testi6ed  that  de- 
fendant's general  appearance  and  looks  did  not 
indicate  that  he  had  been  addicted  to  the  exces- 
sive use  of  morphine,  that  he  had  had  no  mor- 
phine while  in  jail,  and  that  if  he  had  been  ac- 
customed to  the  use  of  any  considerable  quantity 
at  it  his  conduct  upon  being  shut  off  entirely 
from  its  use  would  liave  necessarily  been  dif- 
ferent. Held,  that  in  view  of  the  utter  failure 
to  show  any  diligence,  and  in  view  of  this  testi- 
mony, the  overruling  of  tbe  motion  was  not 
error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  »  1321,  1322, 1332;  Dec.  Dig. 
«=>5»4.] 

2.  CBntiNAi,  Law  «=>40fl(l)— Evidence— Voi^ 
TTNTABY  Statements. 

The  Anti-Sweating  Act  (Laws  1912,  c.  13S) 
was  not  intended  to  prevent  one  accused  of 
crime  from  making  a  voluntary  statement  with 
reference  thereto. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent  Dig.  M  894,  895;    Dec.  Dig.  «=» 
406(1).] 
8.  Cbimihai.  Law  «s»1169(3)— Affxai^Habm- 

I.E88  E>BB0B— Admission  of  Evidence. 
On  a  criminal  trial,  the  admission  of  tes- 
timony as  to  statements  made  by  defendant  to 
the  officers  arresting  him,  while  in  their  custody, 
was  not  prejudicial,  where  defendant's  testi- 
mony proved  everything  which  the  officers  said 
he  admitted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  8139;  Dec.  Dig.  <8=»1169(8).] 
4.  CBiMiNAt  Law  €=»1119(4)— AppeaI/— Res- 

xbvatioh  of  OaoirnDs  or  Rxtibw  —  Im- 

FBOFKB  AsaUKENT. 

Ordinarily  tbe  Court  of  Appeals  will  not 
consider  questions  of  improper  argument,  made 
in  the  lower  court  for  the  first  time  on  a  motion 
for  a  new  trial,  supported  by  affidavits,  when 
there  is  nothing  in  the  bill  of  exceptions  on  the 
subject 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  2929;  Dec.  Dig.  «=>1119(4).] 

6.  Cbiminal  Law  «=9722(3)  —  Tbiai  —  Aeou- 

MENT  0»  CotrNSEL. 

On  a  trial  of  a  negro  for  rape,  the  prose- 
cuting witness  testified  that  defendant  grabbed 


her  by  the  throat,  stmck  her  with  Us  fiet, 
threatened  to  cut  her  throat  with  a  knife,  which 
he  had  in  his  hand,  threw  her  against  a  chair 
and  onto  the  floor,  and  accomplished  his  pur- 
pose. Defendant  admitted  these  facts,  except 
that  he  denied  striking  her,  or  threatening  her 
with  a  knife,  and  claimed  to  be  unable  to  remem- 
ber whether  he  had  intercourse  with  her;  the 
defense  being  that  he  was  under  the  influence  of 
morphine.  The  county  attorney  in  his  argument 
referred  to  defendant  as  an  ape  and  a  beast,  and 
called  attention  to  his  thick  hps,  blunt  nose,  and 
low,  receding  forehead.  Held,  that  this  was 
not  ground  for  reversal,  as  the  reference  to  de- 
fendant's physical  appearance  called  attention  to 
nothing  which  the  jury  did  not  already  know, 
while  the  reference  to  defendant  as  an  ape  and 
a  beast  could  not  inflame  the  minds  of  the  ju- 
rors against  defendant,  any  more  than  defend- 
ant's own  admissions  on  Uie  stand. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {  1674 ;   Dec.  Dig.  <S=»722(3).] 

6.  Cbiminal  Law  «=»1119(1)  —  Rebxbvation 

OF  Gboumds  of  Review— Misconduct  of 

Btbtandebs. 

The  alleged  misconduct  of  bystanders  dar- 
ing a  criminal  trial  will  not  be  considered  on 
appeal,  where  there  is  nothing  in  the  bill  of  ex- 
ceptions or  in  the  record,  other  than  in  ap- 
pellant's brief,  showing  what  their  conduct  was, 
that  defendant  objected  thereto,  or  that  there 
was  any  ruling  whatever  on  the  subject  by  tbe 
lower  court. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f §  2927,  2928 ;  Dec.  Dig.  «=> 
1119a).] 

Appeal  from  Circnlt  Conrt,  Campbell 
Coanty. 

Harry  Garrison  was  convicted  of  crime,  and 
be  appeals.    Affirmed. 

Wm.  F.  Clark  and  Franklin  P.  Shaw,  both 
of  Newport,  for  appellant  M.  M  Logan, 
Atty.  Gen.,  and  D.  O.  Myatt,  Asst  Atty.  Gen., 
for  the  Commonwealth. 

TURNER,  J.  Appellant  was  Indicted  in 
the  Campbell  circuit  court,  charged  with  the 
crime  of  rape  committed  upon  a  female  over 
16  years  of  age,  and  upon  his  trial  was  found 
guilty  and  his  punishment  fixed  at  death. 

The  evidence  is  that  appellant  is  a  young 
negro,  18  or  20  years  of  age,  who  was  raised 
in  Mason  county,  Ky.,  and  that  about  the  25th 
or  26tb  of  July,  1915,  he  left  that  county  and 
proceeded  on  foot  toward  Campbell  county; 
that  about  noon  on  the  28th  of  July  he  called 
at  the  kitchen  door  of  the  prosecuting  witness, 
a  young  married  woman  about  19  years  of 
age,  at  Oneonta,  in  Campbell  county,  Ky.,  and 
asked  for  some  matches ;  that  no  one  was  at 
home,  other  than  the  prosecuting  witness 
and  her  Infant  child ;  that  after  receiving  the 
matches  he  asked  for  something  to  eat,  and 
upon  being  informed  that  she  had  nothing  he 
then  asked  for  a  drink  of  water,  and  was  di- 
rected to  the  spring.  He  then  again  asked 
for  something  to  eat,  and  was  given  three  ap- 
ples ;  but,  seeing  some  plums  in  the  kitchen, 
he  requested  that  she  procure  a  paper  bag  and 
give  him  some  of  them.  When  she  turned  to 
comply  with  this  request,  he  followed  her 
into  the  house,  grabbed  her  by  the  throat, 
struck  her  on  the  side  of  her  head  with  his 
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flat,  and  after  threatening  to  cut  her  throat 
with  a  knife,  which  he  had  In  his  hand,  threw 
her  against  a  chair  and  onto  the  floor,  and 
accomplished  his  purpose.  Her  throat  bore 
the  marks  of  his  fingers,  and  her  side  showed 
the  bruises  she  had  received  in  tailing  against 
the  chair.  After  this  he  demanded  money  of 
her,  and  required  her  to  go  and  get  a  |6  bill 
which  she  had  and  gire  It  to  him. 

She  then  left  the  house  to  look  after  her 
child,  which  was  out  in  the  yard,  and  he 
again  demanded  that  she  return  to  the  house 
with  blm,  which  she  refused  to  do ;  but  about 
that  time  a  man  came  in  sight,  approaching 
the  house,  and  be  ran  and  temporarily  made 
his  escape.  That  same  afternoon,  however, 
he  was  arrested  when  trying  to  get  two  fisher- 
men to  take  him  across  the  Ohio  river  in 
their  boat,  was  taken  before  the  woman  and 
positively  identified  by  her,  and  the  $5  bill 
found  ccmcealed  In  one  of  his  shoes,  and  the 
knife,  which  she  says  he  had,  was  found 
open  In  one  of  his  pockets. 

He  was  indicted  on  the  9th  day  of  October, 
1915.  and  on  the  same  day  attom^s  were  ap- 
pointed to  defend  him,  and  on  the  15th  day  of 
October  he  was  tried  and  convicted  as  above 
stated.  He  remained  in  jail  from  the  day  of 
his  arrest  until  the  day  of  his  trial. 

Four  grounds  for  reversal  are  relied  upon : 
(1)  That  the  court  erred  in  not  granting  a 
continuance;  (2)  that  it  erred  in  the  admis- 
sion of  Incompetent  evidence;  (3)  because  of 
the  misconduct  of  the  county  attorney  in  his 
argument ;  and  (4)  because  of  the  conduct  of 
bystanders  in  the  courtroom  during  the  trial. 

The  only  real  defense  was  that  the  defend- 
ant was  not  responsible  for  his  acts,  because 
of  being  addicted  to  the  use  of  morphine,  and 
because  at  the  time  he  was  under  the  influ- 
ence of  the  same  to  such  an  extent  as  not  to 
be  resiK>nsIble  for  his  acts.  The  defendant 
himself  on  the  witness  stand  admits  practical- 
ly every  material  statement  made  by  the 
prosecuting  witness.  He  admits  that  he  was 
at  the  house,  that  he  followed  her  into  the 
kitchen,  that  he  grabbed  her  by  the  neck  or 
throat,  that  she  was  thrown  against  a  chair 
and  onto  the  floor,  and  that  he  remembered 
to  have  been  down  on  his  knees  on  the  floor 
in  front  of  her,  but  professed  not  to  remem- 
ber whether  he  hud  actually  had  Intercourse 
with  her.  He  admits  receiving  the  $5  bill 
from  her,  but  denies  having  drawn  a  knife 
on  her,  or  threatening  to  cut  her  throat,  or 
having  struck  her.  So  that  it  will  be  seen 
that  the  only  defense  was  that  he  was  not 
responsible  for  his  acts  by  reason  of  the  al- 
leged excessive  use  of  morphine. 

[1]  The  affidavit  filed  for  a  continuance  is 
as  follows: 

"The  defendant,  Harry  Garrison,  says  that 
he  has  been  all  his  life  a  resident  of  Slason 
connty,  Ky. ;  that  he  lived  from  the  time  he  was 
a  small  boy  until  the  spring  of  1915  in  the  fam- 
ily of  Ella  Murpby,  of  Mason  county,  Ky. ; 
that  said  Ella  Murpby  would  testify,  if  present, 
that  the  defendant  had  lived  in  her  family  as  a 
servant  for  the  length  of  time  set  out  above; 


that  he  bad  always  maintained  a  good  repatatiM 
and  had  never  been  in  any  trouble  of  anj 
kind.  Affiant  further  says  that  for  three  yean 
past  he  has  been  a  victim  of  the  morphine  habit, 
and  that  he  had  not  been  cured  of  same  at  tl)» 
time  he  is  accused  of  having  committed  the  criisr: 
complained  of  in  the  indictment;  that  Hemr 
Taylor,  Ldge  Payne,  and  William  Morton.  aU  ft 
Mason  county,  Ky.,  would,  if  present,  testify 
that  the  defendant  was  addicted  to  the  use  of 
morphine  as  set  out  above.  Defendant  says  that 
he  is  not  malung  this  affidavit  for  the  parpiEic 
of  delay,  and  that  the  evidence  of  the  atwre- 
mentioned  witnesses  is  necessary  for  the  parp>^isr 
of  establishing  the  fact  that  his  condition  va 
such  that  he  was  not  a  free  agent  or  criminslly 
responsible.  Defendant  says  that  be  has  not  had 
time  since  consultation  with  counsel  to  take 
proper  steps  to  procure  the  attendance  of  said 
witnesses.'' 

It  will  be  observed  that  this  aflSdavlt  no- 
where discloses  that  appellant  made  any  ef- 
fort whatever,  between  the  9th  of  October, 
when  the  Indictment  wag  returned,  and  the 
15th  of  October,  when  bis  trial  was  bad,  to 
procure  the  attendance  of  the  witnesses  re- 
ferred to.  It  does  not  disclose  that  any  pro- 
cess was  Issued  or  sent  to  Mason  connty  to 
procure  their  attendance,  although  Canipbell 
county  and  Mason  county  are  less  tlian  60 
miles  apart,  and  there  is  direct  railway  com- 
munication. The  affidavit  does  not  state 
that,  if  the  witnesses  could  be  produced,  they 
would  testify  as  set  out  in  the  affidavit,  or 
that  such  testimony  would  be  trtie;  and  it 
does  not  even  pretend  that  the  witnesses 
would  testify  to  facts  showing,  or  tending 
to  show,  that  appellant  had  become  so  ad- 
dicted to  the  use  of  morphine  as  to  lose  his 
power  of  self-control,  so  that  he  did  not 
know  right  from  wrong. 

The  defendant  on  the  trial  testified  that 
for  at  least  three  years  he  bad  been  addicted 
to  the  use  of  morphine;  that  be  had  been 
in  the  habit  of  buying  it  In  boxes  containing  ' 
pellets,  but  could  not  state  the  size  of  the 
boxes,  or  bow  much  morphine  the  pellets  coi> 
talned.  He  stated  that  when  he  left  Mason 
county  he  had  two  of  these  boxes,  and  use4 
it  all  up  in  the  two  or  three  days  tliat  be 
was  making  the  trip,  and  consumed  the  hist 
of  the  last  box  an  hour  or  two  before  tlic? 
conunlsalon  of  the  crime.  On  the  other  hand, 
at  least  two  physicians  who  examined  appel- 
lant at  or  about  the  time  of  bis  arrest,  in- 
cluding the  Jail  physician,  testify  that  his 
general  appearance  and  looks  did  not  indicate 
that  he  had  been  addicted  to  the  excessive 
use  of  morphine;  that  since  his  incaxceratioii 
in  Jail  he  had  not  had  any  morphine,  and 
that  If  be  had  been  accustomed  to  the  use 
of  any  considerable  quantity  of  It  his  coo- 
duct,  upon  being  shut  off  entirely  from  the 
use  of  it,  would  have  necessarily  been  differ- 
ent from  what  it  was. 

In  the  light  of  this  testimony  on  the  trial, 
and  the  utter  failure  to  show  any  dillgeoor 
to  procure  these  witnesses,  we  are  not  hi- 
clined  to  say  that  the  lower  court  erred  in 
overruling  the  motion  for  continuance. 

[2, 3]  The  next  complaint  is  that  the  coort 
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erred  to  permitting  certain  officers  who  ar- 
rested appellant  and  took  him  to  Jail  to  tes- 
tify as  to  conversations  and  stateiuents  made 
by  Iiim  while  in  their  custody.  The  positive 
and  unqualified  statement  of  each  of  the  offi- 
cers who  testified  as  to  these  statements  Is 
that  they  were  made  voluntarily  by  the  de- 
fendaat,  without  threat,  intimidation,  or  the 
holding  out  to  him  of  any  hop«  of  reward  or 
immunity. 

As  has  been  so  often  said  by  this  court, 
our  Anti-Sweating  AcH  (Laws  1912,  c.  135) 
was  not  intended  to  prevent  one  who  was 
accused  of  crime  from  making  a  voluntary 
statement  with  reference  thereto.  Helm  v. 
Commonwealth,  156  Ky.  751,  162  8.  W.  94; 
Wellington  v.  C!ommonwealth,  158  Ky.  161, 
164  8.  W.  833;  Dorsey  v.  Oommonwealth, 
158  Ky.  447,  166  S.  W.  405.  But  In  this  case 
the  admission  of  this  evidence  could  have  in 
no  event  been  prejudicial  to  the  appellant, 
because  his  own  sworn  testimony  on  the 
stand  proves  to  be  true  everything  which  the 
ofilcers  said  he  admitted. 

[4,  B]  The  bin  of  exceptions  does  not  dis- 
close what  was  said  by  the  county  attorney 
in  the  closing  argument  of  this  case,  but 
some  affidavits  were  filed  on  the  motion  for 
a  new  trial  which  were  more  or  less  contra- 
dictory on  this  question;  but  the  Attorney 
General,  with  commendable  generosity,  ac- 
tuated, no  doubt,  with  a  purpose  of  taking 
no  advantage  of  tUs  unfortunate  appellant, 
has  filed  in  this  court  as  a  part  of  the  record 
an  agreement  wherein  it  is  admitted  that  the 
county  attorney  on  the  argument  stated  in 
substance  that  the  defendant  was  not  a  boy, 
bat  was  an  ape,  that  he  called  attention  to 
bis  tlilck  lips,  his  blunt  nose,  his  low,  reced- 
ing forehead,  and  demanded  the  llfis  of  this 
"beast." 

Ordinarily  this  court  will  not  consider  ques- 
tions of  Improper  argument,  which  are  made 
in  the  lower  court  for  the  first  time  on  a  mo- 
tion for  a  new  trial  supported  by  affidavits, 
when  there  is  nothing  in  the  bill  of  exceptions 
on  the  subject;  but  in  view  of  the  extreme 
penalty  Involved  in  this  case  we  wiU  give 
the  appellant  the  benefit  of  the  agreement 
above  referred  to.  Giving  the  fullest  effect 
to  the  statements  of  the  county  attorney, 
they  only  called  attention  to  that  which  the 
jury  already  luew,  viz.,  that  the  defendant 
was  a  negro,  that  he  had  thick  lips,  and  a 
blunt  nose,  and  a  receding  forehead ;  and  the 
reference  in  the  argument  by  the  attorney 
to  him  as  a  beast  could  have  been  considered 
by  the  Jury  as  nothing  more  than  a  figure 
of  q)eech,  and  doubtless  was  treated  by  them 
as  a  reference  to  his  unspeakable  conduct  so 
nnmistakabiy  shown  by  the  uncontradicted 
evidence.  While  this  court  will  not  put  its 
stamp  of  approval  upon  the  use  of  extrava- 
gant and  abusive  language  in  argunieut,  the 
language  used  here,  in  the  light  of  the.  evi- 
dence, could  not  have  been  misunderstood  by 


the  jury,  and  coviA  not  haVe  Inflamed  their 
minds  against  the  defendant  any  more  than 
hts  own  admissions  on  the  stand. 

[t]  On  the  last  and  only  remaining  ques- 
tion it  is  sufficient  to  say  that  there  Is  noth- 
ing in  the  bill  of  exceptions  or  in  the  record, 
other  than  in  appellant's  brief,  showing  what 
the  conduct  of  the  bystanders  was,  or  even 
that  the  appellant  objected  to  the  same,  or 
that  there  was  any  ruling  whatsoever  on  the 
subject  by  the  lower  court 

Because  of  the  extreme  penalty  inflicted 
here,  we  have  undertaken  to  discuss  and  dis- 
pose of  every  question  made  by  appellant's 
counsel;  but  in  truth  there  Is  no  merit  in 
any  one  of  Ills  contentions. 

Judgment  affirmed. 


WHITE  et  al.  v.  IIARBESON,  Judge. 

(Court  of  Appeals  of  Kentucky.    March  17, 
1916.) 

INSURAKCE  €=>71(4)  —  Mutual  Insurance 

Company— Insolvency. 

Civ.  Code  Prac.  |  65,  declares  that  an  ac- 
tion to  settle  an  estate  in  the  hands  of  a  re- 
ceiver must  be  brought  in  the  county  in  which 
the  receiver  qualified.  The  receiver  of  an  in- 
solvent mutual  assessment  Are  insurance  com- 
pany instituted  suit  against  the  several  mem- 
bers, who  resided  in  various  counties  of  the 
state,  in  the  county  having  jurisdiction  of  the 
receivership  proceedings.  The  various  policy 
holders  were  liable  only  In  small  amounts,  and 
the  cost  of  separate  suits  in  the  counties  of 
tleir  residence  would  practically  consume  the 
assessments  sought  to  be  collected.  Held,  that 
a  court  of  equity,  having  jurisdiction  of  the  re- 
ceivership proceedinxB,  nuzht,  under  section  65, 
eiitertain  the  suit,  though  the  subscribers  did 
not  all  reside  in  the  county. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  i  97;  Dec.  Dig.  «=»71(4).] 

Fetltlon  by  John  O.  White  and  others  for 
writ  of  prohiUtlOQ  against  M.  L.  Harbesou, 
Judge.  Demurrer  sustained  to  the  petition 
and  writ  denied. 

G.  W.  Gourley,  of  Beattyville,  W.  P.  San- 
didge,  of  Owensboro,  W.  H.  Yost,  of  Madison- 
vllle,  Walter  ».  Murphy,  of  Cincinnati,  Ohio, 
Field  MeLeod,  of  Versailles,  L.  A.  Faurest 
and  Webb  &  Webb,  all  of  Elizabethtown,  Jesse 
F.  Nichols,  of  Bardwell,  N.  Powell  Taylor,  of 
Henderson,  and  Applegate  &  Manson,  R.  C. 
Simmons,  and  W.  H.  Mackoy,  all  of  Coving- 
ton, Frank  Chlnn,  of  Frankfort,  and  R.  H. 
Winn,  of  Mt  Strung,  for  plaintiffs.  S.  D. 
Rouse  and  Myers  &  Howard,  all  of  Coving- 
ton, for  defendant. 

SETTLE,  J.  By  their  petition  filed  in  this 
court,  plaintiffs,  John  G.  White  and  others, 
ask  that  the  defendant,  M.  I^.  Ilarbeson, 
judge  of  the  Kenton  circuit  court,  law  and 
equity  division,  be  prevented  by  writ  of  pro- 
hibition to  t>e  issued  by  this  court,  from  pro- 
ceeding further  In  the  hearing  or  determina- 
tion of  the  matters  In  controversy  between 
the  plaintiffs  and  W.  N.  Hind,  receiver  of 
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the  Kentucky  Fire  Insurance  Ckmpany, 
growing  out  of  the  latter's  insolvency  and  the 
settlement  of  its  business  and  affairs,  In- 
Tolved  in  the  action  pending  in  the  Kenton 
circuit  court,  wherein  W.  E.  Skillman  and  C. 

0.  Martin,  partners  under  the  style  Skillman- 
Martln  Printing  Company,  are  plaintiffs  and 
the  Kentucky  Fire  Insurance  Ck>mpany  and 
others  are  defendants,  particularly,  in  so  far 
as  the  receiver  is  seeking  by  his  cross-petition 
In  that  action  to  make  the  plaintiffs  herein 
liable  as  policy  holders  of  the  Kentucky  Fire 
Insurance  Company  for  certain  assessmeints 
made  against  and  attempted  to  be  collected 
of  them  In  the  action.  Plaintiffs'  right  to 
the  writ  of  prohibition  prayed  for  is  based 
on  the  alleged  ground  that  the  Kenton  dr- 
cnlt  court,  of  which  the  defendant  M.  L.  Har- 
beson  Is  presiding  Judge,  is  without  Jurisdic- 
tion to  hear  or  determine  the  matters  In  con- 
troversy referred  to. 

A  brief  statement  of  the  facts  leading  to 
the  bringing  of  the  action  in  which  the  re- 
ceiver was  appointed,  and  the  connection  of 
the  plaintiffs  herein  vrith  that  action,  will 
give  a  better  understanding  of  the  plaintiffs' 
object  in  applying  for  the  writ  of  prohibi- 
tion. The  Kentucky  Fire  Insurance  Com- 
pany, a  co-operative  or  assessment  fire  Insur- 
ance company  incorporated  under  the  laws 
of  this  state,  maintaiuijag  Its  chief  of&ce  In 
the  city  of  Covington,  conducted  a  fire  in- 
surance business  in  the  state  from  Its  incor- 
poration down  to  the  beginning  of  the  year 
1915.  It  then  had  on  Its  books  outstanding 
Insurance  amounting  to  about  $1,500,000  and 
owed  unpaid  losses,  resulting  from  fires, 
amounting  in  the  aggregate  to  more  than 
$40,000,  saying  nothing  of  other  indebted- 
ness nearly  as  great,  incurred  by  way  of  at- 
torney's fees  and  court  costs  In  litigation  in 
various  courts  of  the  state.  Being  without 
m<mey  or  assets  to  meet  this  Indebtedness, 
the  Kentucky  Fire  Insurance  Company,  April 

1,  1915,  through  its  board  of  directors,  at- 
tempted to  provide  for  its  payment  by  levy- 
ing, as  permitted  by  its  charter  and  the  laws 
of  the  state,  assessments  upon  its  policy  hold- 
ers of  an  amount  equaling  two  annual  premi- 
ums upon  their  respective  policies,  practi- 
cally none  of  which  was  collected.  This  situ- 
ation led  to  the  institution  in  the  Kenton  cir- 
cuit court,  law  and  equity  division,  of  the 
action  against  the  Kentucky  Fire  Insurance 
Company  by  the  Sklllman-Martin  Printing 
Company,  a  creditor  thereof.  The  petition, 
after  setting  out  the  facts  to  which  we  have 
referred,  alleged  the  Insolvency  of  the  de- 
fendant Insurance  company,  the  necessity  for 
a  settlement  of  Its  business  and  affairs,  and 
asked  that  It  be  placed  in  the  hands  of  a  re- 
ceiver for  that  purpose;  that  a  reference  be 
had  to  ascertain  the  names  of  its  policy  hold- 
ers, the  dates,  respectively,  upon  which  such 
policies  were  issued,  and  such  of  them  as 
had  been  canceled ;  also  to  ascertain  the  out- 
standing losses,  when  sustained  and  to  whom 
payable;   and  that  the  court  make  such  an 


assessment  upon  its  policy  holders  as  might 
be  found  necessary  to  pay  the  losses  and  the 
costs  of  the  action.  The  defmdant  insurance 
company,  by  answer  and  cross-petition,  al- 
leged substantially  the  same  facts,  and 
prayed  for  the  same  relief.  A  reference  was 
accordingly  had  to  the  receiver,  and  from  the 
report  of  the  latter  it  appears  that  the  pol- 
icy holders  numbered  about  1,600,  some  of 
whom  reside  In  nearly  every  county  of  the 
state;  that  the  outstanding,  unpaid  losses 
amounted  to  about  $58,000,  with  less  than 
$6,000  of  it  reinsured ;  that  there  were  other 
debts  owing  by  the  insutance  company, 
amounting  in  the  aggregate  to  nearly  as  great 
a  sum;  that  the  assets  of  the  company  were 
of  insignificant  value;  and  tliat  an  assess- 
ment against  the  policy  holders  of  $3  on  eadi 
$100  of  Insurance  In  force,  which  was  the 
maximum  assessment  allowed  by  section 
709a,  Kentu<±y  Statntee,  would  be  insuffi- 
cient to  pay  the  losses.  He  asked  that  the 
court  make  such  assessment,  and.  If  the  as- 
sessments were  not  volnntarlly  paid,  that  be 
be  authorized  to  sue  the  delinquents.  The 
report  of  the  receiver  was  confirmed,  the  as- 
sessment was  made  as  requested  therein,  and 
the  receiver  authorized  to  bring  suit  against 
the  delinquent  policy  holders^  Thereafter,  by 
cross-petition  in  the  action,  all  tlie  policy 
holders  who  were  delinquent  in  paying  the 
assessments  were  made  defendants,  and  judg- 
ment was  prayed  therein  against  them,  re- 
spectively, for  the  assessment  of  3  per  cent 
made  by  the  court  Summons  was  issued  to 
the  various  counties  of  their  residence  and 
served  upon  them  there.  A  few  of  the  defend- 
ants failed  to  appear,  bat  a  majority  of  them 
appeared,  for  the  sole  purpose  of  objecting 
to  the  Jurisdiction  of  the  court  and  to  this 
end  they  demurred  to  the  petition  on  that 
ground  and  moved  to  quash  the  returns  on 
the  summons.  The  demurrers  and  motions 
were  overruled,  which  rulings  caused  the 
filing  by  the  policy  holders  of  the  petiUoa 
for  the  writ  of  prohibition  asked  in  the  in- 
stant case. 

In  urging  their  right  to  the  writ  of  prohibi- 
tion the  petitioners  contend:  (1)  That  the 
cause  of  action  set  up  in  the  cross-petltioo 
of  the  receiver  la  a  separate  and  distinct  ac- 
tion against  each  policy  holder  assessed,  and 
that  as  the  sum  assessed  against  each  of 
them  and  for  which  the  receiver  sues  is  less 
than  $50,  the  Kenton  drcuit  court  lias  no 
Jurisdiction;  (2)  that  the  action  la  a  sep- 
arable and  distinct  action  against  each  ot 
them,  for  which  reason  the  Kenton  circuit 
court,  even  U  the  amount  involved  as  to 
each  were  as  much  or  more  ttian  $50,  could 
only  acquire  Jurisdiction  by  the  service  of 
summons  In  the  county  In  which  the  suit  is 
pending.  On  the  other  hand,  In  support  ot 
his  assumption  of  Jurisdiction,  it  is  contend- 
ed by  the  Judge  of  the  Kenton  circuit  court 
that  the  cross-action  against  the  policy  hold- 
ers upon  the  assessment  made  is  merely  an- 
oUlary  or  incidental  to  the  action  to  wind  up 
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•the  business  and  affairs  of  tbe  insolvent  cor- 
poration and  the  granting  in  tbat  action  ot 
the  relief  songbt  by  tbe  receiver  is  neces- 
sary to  prevent  a  multiplicity  of  actions  and 
do  complete  Justice,  for  which  reasons  the 
venue  of  the  action  Is  in  the  county  in  vrhlch 
tbe  action  was  brought,  and  the  jurisdiction 
to  entertain  and  determine  the  liability  of 
tbe  poUcy  h<d<lers  for  the  assessments  in 
question  Is  in  the  court  of  that  county  in 
which  the  action  is  pending  and  the  receiver 
was  appointed  and  qualified ;  such  venue  be- 
ing fixed  and  jurisdiction  conferred  by  sec- 
tion 65,  GlvU  Code. 

Cases  are  not  wanting  in  which  It  has 
been  held  that  matters  not  ordinarily  con- 
nected with  the  subject  of  an  action  In  equity, 
may  nevertheless,  be  so  incident  thereto  as 
to  make  their  determination  dn  such  action 
necessary  to  the  granting  of  the  main  relief 
sought  therein,  even  though  tbe  venue  of  an 
independent  action  as  to  such  incidental  mat- 
ter be  fixed  by  another  provision  of  the  Code. 
This  was  true  in  De  Haven  v.  De  Haven's 
Adm'r,  104  Ky.  41,  46  S.  W.  215,  47  S.  W. 
597,  20  Ky.  Law,  Rep.  663,  wblcb  was  an  ac- 
tion to  settle  tbe  estate  of  a  decedent.  It 
was  held  that  the  court  bad  jurisdiction  to 
award  tbe  administrator  possession  of  a  tract 
of  land  owned  by  the  decedent  situated  In  an- 
other county,  upon  a  summons  served  in  such 
other  county  uptn  the  occupant  of  tbe  land. 
Obviously  the  venue  of  an  action'  for  the  pos- 
session of  land  is  fixed  by  a  provision  of  tbe 
Code  In  the  county  In  which  tbe  land  lies, 
and  such  would  necessarily  have  been  the 
holding  of  tbe  court,  except  for  the  fact  tbat 
the  awarding  to  tbe  administrator  of  tbe 
possession  of  tbe  land  was  held  to  be  a  mat- 
ter incident  to  the  action  for  tbe  settlement 
of  tlte  decedent's  estate,  the  venue  of  wblcb, 
as  fixed  by  the  Code,  was  In  tbe  county  where 
the  administrator  qualified  and  the  action 
was  pending.  In  Hamilton's  Adm'x  v.  Rlney, 
140  Ky.  478,  131  S.  W.  287,  wblcb  was  an  ac- 
tion to  settle  tbe  decedent's  estate,  tbat  also 
involved  the  settlem^it  of  the  accounts  of 
the  decedent  as  guardian  of  her  children ;  and, 
although  she  had  qualified  as  such  guardian 
in  a  county  other  than  that  In  which  tbe  suit 
to  settle  her  estate  wins  brought,  It  was  held 
that  tbe  settlement  of  her  accounts  as  guard- 
Ian  was  BO  connected  with  and  incident  to 
tbe  settlement  of  her  estate  tbat  tbe  court 
In  which  tbe  suit  to  settle  her  estate  was 
pending  bad  jurisdiction  to  settle  her  accounts 
as  guardian,  notwithstanding  another  pro- 
vision of  the  Code  fixed  the  venue  ot  an 
action  to  settle  her  accounts  as  guardian  In 
tbe  county  In  which  she  qualified.  To  tbe 
same  effect  are  the  cases  of  Phalan  v.  L. 
8.  O.  &  T.  Co.,  88  Ky.  24,  10  S.  W.  10,  10 
Ky.  Law  Rep.  663;  and  Dawkins  v.  Hough, 
112  Ky.  855,  66  S.  W.  1047,  23  Ky.  Law  Rep. 
1007.  These  cases  establish  tbe  rule  that 
where  tbe  determination  of  a  matter  Is  in- 
cident to  tbe  action  tbe  court  has  jurlsdlc- 
tloD  in  that  action  to  determine  It  notwith- 


standing the  venue  of  an  action  as  to  such 
matter  would,  under  other  circumstances,  be 
fixed  by  a  different  provision  of  tbe  Code  In 
another  county. 

It  would  serve  no  good  purpose  to  consider 
and  discuss  seriatim  the  many  authorities 
cited  by  counsel  in  this  case,  as  to  do  so 
would  stretch  the  opinion  to  an  unreasonable 
length,  and  so  burden  it  with  points  of  dif- 
ferentiation and  refinements  of  distinction 
as  to  becloud,  rather  than  make  clear,  the 
grounds  upon  which  we  rest  the  conclusions 
we  have  reached.  Some  of  tbe  cases  relied 
oa  by  counsel  for  tbe  plaintiffs  are  undoubt- 
edly in  conflict  with  our  conclusions,  but  It 
wlU  be  found  that  they  emanate  from  other 
jurisdictions.  Others,  decided  in  this  juris- 
diction, relied  on  by  the  same  counsel,  which 
apparently  conflict  with  our  views.  When 
compared  with  tbe  authorities  cited  and  con- 
sidered in  the  opinion,  will  be  found  not  to 
do  so.  We  concede  tbat  a  case  wUl  not  be 
foiind  in  any  jurisdiction  wblcb  holds  that 
an  assignee  or  receiver  of  an  Insolvent  es- 
tate can  maintain  a  single  action  in  equity 
against  all  the  debtors  of  the  insolvent  estatie 
to  recover  of  them  debts  due  such  estate. 
But  while  this  is  true,  we  have  not  beeu 
referred  to  a  case  in  any  jurisdiction  in 
which  it  has  been  held  that  a  receiver,  or 
even  a  creditor,  may  not,  under  such  cir- 
cumstances as  obtain  In  this  case,  maintain 
a  single  action  in  equity,  against  all  the 
policy  holders  of  an  insolvent  insurance  cor- 
poration, who  are  likewise  stockbolers  there- 
of, to  enforce  their  liability  as  such  policy 
holders  or  stockholders. 

This  right  seems  to  have  been  recognized 
in  tbe  early  case  of  Castleman  v.  Holmes,  4 
J.  J.  Mar.  1,  under  the  law  then  existing 
with  respect  to  corporations  like  that  in- 
volved. It  appears  that  tbe  stockholders 
were  liable  for  the  debts  of  the  corporation 
Incurred  during  their  ownership  of  stock  In 
proportion  to  tbe  amount  of  stock  held  by 
each.  Suit  was  brought  in  equity  by  a  judg- 
ment creditor  of  tbe  corporation  against  the 
stockholders,  seeking  a  discovery  as  to  who 
the  stockholders  were  and  tbe  amount  of  tbe 
stock  owned  by  each,  and  to  enforce  tbe  pay- 
ment of  hla  debt  by  apportioning  it  among 
them  and  compelling  each  to  pay  his  pro- 
portion thereof.  The  question  of  jurisdic- 
tion was  raised  In  the  circuit  court,  but  it 
was  held  on  appeal  that  tbe  circuit  court, 
irrespective  of  tbe  equitable  remedy  of  dis- 
covery wbldi  tbe  petition  sought,  bad  juris- 
diction as  a  court  of  equity  upon  tbe  ground 
that  it  was  necessary  In  order  to  avoid  a 
multiplicity  of  suits  and  to  do  complete  jus- 
tice at  once,  and,  further,  that  i)ayment  by 
such  of  the  stockholders  as  were  before  the 
court  could  be  coerced  by  a  judgment  in  tbat 
court.  It  appears  tbat  some  of  the  stock- 
holders were  not  before  tbe  court,  and  there 
was  no  accounting  or  reimbursement  sought 
or  obtained  against  them  by  the  stockholders 
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who  were  before  tbe  court,  because  It  was 
held  that  the  liability  was  several.  In  C!ook 
on  Corporations  (7th  Ed.)  i  220,  it  Is  said: 

"Perhaps  the  most  difficult,  unsettled,  and  i 
unsatisfactory  question  concerning  the  liability  ' 
of  stockholders  is  the  question  whether  that  lia- 
bility must  be  enforced  at  law,  or  must.be  in 
equity,  or  may  be  in  either  a  court  of  law  or 
equity.  After  determining  this  poiut  there  arises 
the  further  difficult;  of  ascertaining  who  shall 
be  parties  plaintiS  and  parties  deteuuant,  wheth- 
er one  corporate  creditor  may  sue,  or  all  the 
stockholders  must  be  brought  in.    *    ♦    • 

"Sec.  222.  The  remedy  in  equity  is  the  favor- 
ite remedy  of  the  courts.  It  is  just,  certain,  im- 
partial, and  clear.  It  enforces  once  for  all  the 
liability  of  the  atockholdera,  and  at  the  same 
time  provides  for  contribution.  It  distributes 
the  assets  equally  among  all  the  corporate  credi- 
tors. It  prevents  a  multiplicity  of  suits,  and 
avoids  the  difficult  question  as  to  whether  a 
suit  at  law  will  lie.  The  only  and  great  objec- 
tion to  the  remedy  in  equity  is  that  it  is  pro- 
tracted and  expensive.  Frequently  the  courts 
have  held  that  an  action  at  law  to  enforce  a 
statutory  liability  is  not  a  proper  proceeding, 
but  that  the  right  of  aU  parties  can  be  proper- 
ly adjudged  in  a  court  or  equity,  and  that  the 
latter  is  exclusive  of  all  others.  Such  are  the 
latest  decisions  in  New  York.  The  New  York 
Court  of  Appeals  holds,  however,  that  a  suit  in 
equity  does  not  lie  to  enforce  a  statutory  lia- 
bility where  the  liability  is  unlimited,  and  where 
there  is  no  fund  to  be  protected  and  distributed. 
•  •  ♦  In  some  jurisdictions  the  rule  prevails 
that  creditors  in  Uie  cases  have  a  concurrent 
remedy,  either  at  law  or  in  equity.  The  action 
at  law  will  lie  upon  the  debt,  while,  on  the  other 
hand,  the  equitable  jurisdiction  arises  from  the 
power  of  a  court  of  chancery  to  compel  contri- 
bution among  the  stockholders  and  to  effect  an 
equitable  distribution  among  the  creditors.  The 
tendency  is  to  hold  that  a  suit  in  equity  is  al- 
ways a  proper  remedy,  even  though  it  may  not 
be  the  exclusive  remedy.  The  Supreme  Court 
of  the  United  States  has  recently  held;  however, 
that  the  jurisdiction  of  a  court  of  equity  on  the 
ground  of  preventing  a  multiplicity  of  suits  ex- 
ists only  when  such  is  the  actual  situation. 

"Where  creditors  seek  to  subject  unpaid  sub- 
scriptions to  the  payment  of  their  claims,  after 
exhausting  their  remedies  at  law,  it  is  the  rule 
in  many  jurisdictions  that  equity  is  the  proper 
forum.  That  this  right  on  the  part  of  creditors 
now  exists  is  almost  universally  conceded  by  the 
courts,  and  many  of  them  hold  that  equity  is 
the  exclusive  forum,  where  the  remedy  has  not 
been  clianged  by  statute.     The  meaning  and  ap- 

Elication  of  this  rule  Is  that  where  creditors 
ave  exhausted  their  legal  remedies  against  the 
corporation,  and  where  the  assets  of  the  cor- 
poration are  Insufficient  to  pay  its  debts,  they 
may  have  relief  in  equity  to  compel  the  delin- 
quent stockholders  to  pay  any  unpaid  balance." 

Again,  In  section  5076,  the  same  author 
says: 

"In  some  states  courts  of  equity  take  exclusive 
jurisdiction  in  the  enforcement  of  the  statutory 
liability  imposed  upon  stockholders,  for  the  pur- 
pose of  adjusting  equities  and  tor  the  preventing 
of  a  multiplicity  of  suits.  Kquity  jurisdiction 
is  also  preferred  on  the  ground  that  the  doing 
of  full  justice  involves  complex  contributions 
among  stockholders,  which  cannot  be  worked  out 
by  a  court  of  law.  Kquity  is  the  proper  forum 
in  such  cases,  unless  the  statute  imposing  the 
liability  intends  to  give  a  remedy_  to  any  credi- 
tor against  any  stockholder  distributively;  and 
even  then  equity  may  have  jurisdiction  though 
there  is  a  concurrent  remedy  at  law." 

It  is  apparent,  therefore,  that  while  a 
creditor  of  an  Insolvent  corporation  may  sue 
a  stocKbolder  at  law  uixm  his  statutory  lia- 
bility, as  allowed  In  Williams'  ISx'r  t.  Cham- 


berlain 123  Ky.  150,  94  S.  W.  29,  29  Ky. 
Law  Rep.  606,  that  fact  does  not  militate 
against  the  right  of  the  creditor  to  sue  in 
equity  an  Insolvent  corporation  and  Its  stock- 
holders to  enforce  the  statutory  liability  of 
the  stockholders.  The  right  to  bring  such 
equitable  action  has  been  recognized  and  al- 
lowed, not  only  In  the  case  of  Castleman  r. 
Holmes,  supra,  but  also  in  the  mote  recent 
case  of  Gamewell  Fire  Alarm  TeL  Co.  t.  Po- 
lice TeL  Co.,  116  Ky.  789,  76  S.  W.  862,  25 
Ky.  Law  Rep.  1010.  The  action  last  men- 
tioned was  Instituted  by  the  creditor  in  the 
chancery  court,  by  Judisment  of  which  the 
statutory  liability  of  a  nonresident  a  stock- 
holder was  enforced.  In  the  opinion  it  is 
said: 

"The  purpose  of  this  action,  as  stated  by  ap- 
pellant in  the  prayer  of  its  petition,  was  to  have 
the  affairs  of  the  insolvent  resident  corpomtioos 
placed  in  the  hands  of  a  receiver  of  the  court 
and  their  assets  collec-ted,  and  the  same  paid 
to  the  creditors  of  the  two  corporationa.  The 
assets  of  the  two  corporations  consisted,  in  ad- 
dition to  visible  personal  property,  in  debts  .doe 
them  by  contract,  as  well  as  sums  doe  from 
stockholders  under  their  liability  created  by  the 
statutes.  It  vras  certainly  connected  with  th« 
subject  of  this  action  and  the  settlement  of 
these  insolvent  corporations  for  the  appellees  to 
ask  the  court  to  requite  the  appellant,  a  nonres- 
ident corporation,  to  pfty  and  settle  the  amount 
it  owed  under  its  statuteiry  liability.  This  woold 
not  have  been  imprCpeic  even  if  it  had  been  a 
resident  corporation.  Cook  v.  Carpenter,  212 
Pa.  165,  61  AU.  7«h*'L.  R.  A.  (N.  S.)  900, 
108  Am.  St  Rep.  8^.4  Ann.  Cas.  723. 

It  Is  our  condu^tk  that,  in  on  action 
brought  to  settle  tSe'affalrs  of  an  insolvent 
corporation 'i^..tlTS' hands  of  a  receiver,  and 
wherein  th/fe  latter  Is  seeking  to  enforce  the 
statutory  liability  of  the  stockholders,  a 
court  of  equity  has  jurisdiction  to  grant  the 
relief  here  sought  agsdnst  the  several  stock- 
holders, though  they  reside  and  were  sum- 
moned In  a  county  or  counties  other  than 
that  In  which  the  action  was  brought ;  and. 
further,  that  such  Jurisdiction  exists  notwith- 
standing the  fact  that  the  receiver  had  a  con- 
current remedy  at  law  by  instituting  actions 
at  law  against  each  stockholder  to  enforce 
his  liability,  in  the  county  of  his  residence. 
In  other  words,  such  Jurlsdictlim  Is  possessed 
and  may  be  exercised  by  the  court  because 
the  right  of  the  receiver  to  recover  of  each 
stockholder  Is  incident  to  the  settlement  of 
the  corporation's  affairs,  and  for  the  further 
reasons  that  to  do  so  will  prevent  a  multi- 
plicity of  snlta  and  enable  the  court  to  do 
complete  Justice  In  the  action  before  it. 

If  right  In  the  conclusion  that  the  KentoD 
circuit  court,  law  and  equity  division,  has 
the  jurisdiction  claimed  and  attempted  to  be 
exercised  by  It,  It  follows  that  the  venue  of 
the  acti<m  Is  fixed  by  section  66,  Civil  Code. 
Moreover,  the  expenses  incident  to  the  en- 
forcement of  the  e(iuitable  remedy  Invc*ed 
by  the  receiver  will  lie  insignificant  as  cooi- 
pared  with  what  such  expense  would  be  if 
he  were  compelled  to  resort  to  suits  at  law 
against  the  several  stockholders  souj^t  to  be 
held  liable.     Manifestly,  if  a  sidt  at  law 
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against  «ach  stockholder,  In  tbe  county  of 
his  residence,  were  required,  tbe  costs  result- 
ing in  each  of  such  actions  would  Amount  to 
nearly  as  much  and,  in  some  instances,  more 
tlian  the  amount  of  the  assessment  owing, 
and,  in  any  event,  such  costs,  togetlier  with 
tbose  tn  the  main  action,  when  paid,  would 
leave  nothing  of  consequence  to  be  distributed 
to  tile  creditors  of  the  corporation. 

For  the  reasons  indicated  the  demurrer 
filed  by  the  defendant  Judge  to  the  petition 
for  tbe  writ  of  prohibition  is  sustained  and 
tbe  iirrit  refused. 


BRANDENBURG  et  al.  v.  HARBESON, 
Judge. 

(€k»urt   of  Appeals   of   Kentucky.      Mardi   17, 
1916.) 

Petition  by  J.  G.  Brandenbuijc  and  others  for 
vrrit  of  prohibition  against  M.  L.  Harbeeon, 
Judge.    Cemurrer  sustaiued,  and  writ  denied. 

Satton  &  Hurst,  of  Beattyville,  R.  C.  Sim- 
mons and  W.  H.  Maduiy,  both  of  Covington, 
Frank  Chinn,  of  Frankfort,  R  H.  Winn,  of  Mt. 
Sterling,  and  G.  W.  Goariey,  of  Beattyville, 
for  plaintiffs.  S.  D.  Rouse  and  Myers  &  How- 
ard, all  of  Covington,  for  defendant. 

SjktxtjliB,  J.  This  case  is  a  companion  to  that 
of  John  G.  White  et  al.  v.  M.  L.  Harbeson, 
Judge,  183  S.  W.  475,  this  day  decided.  In  this 
case,  as  in  that,  a  writ  of  prohibition  is  asked 
at  this  conrt  to  prevent  M.  U.  Harbeson,  Judge 
of  the  Kenton  circuit  court,  low  and  equity  di- 
vision, from  further  proceeding  in  determining 
any  matter  in  controversy  between  W.  N.  Hind, 
receiver,  and  tbe  petiticmers,  in  the  action 
brought  by  tbe  Skillroan-Martin  Printing  Coiq- 
pany  v.  Kentucky  Fire  Insurance  Co.,  pending 
in  tbe  Kenton  circuit  court,  law  and  equity  di- 
vleion.  The  grounds  alleged  in  the  petition  for 
the  writ  being  identical  with  those  nrced  in  the 
caae  of  J<^  O.  White  et  al.  v.  M.  J.  Harbe- 
son, Judge,  tbe  opinion  in  that  case  is  condn- 
tdve  of  the  rights  of  the  petitioners  in  this  case, 
wherefore  the  demurrer  to  the  petition  is  sus- 
tained and  tbe  writ  of  prohibition  prayed  is  re- 
fused.   Whole  court  sitting. 


CHRISTIAN  MOFRLEIN  BREWING  CO.  T. 
R08EB. 

(Court  of  Appeals  of  Kentucky.    March  16, 

1916.) 

1.  liANOlOBD  AND  TENANT  e=>105  —  LeaSB — 

Conditions — Constbuction. 

Where  a  lease  provided  that  if  the  sale  of 
intoxicating  liquors  on  the  leased  premises  was 
prohibited  during  the  term  of  the  lease  by  "state, 
municipal,  township,  or  other  political  subdivi- 
sion of  the  state,  or  any  duly  constituted  author- 
ity, or  action  under  or  by  virtue  of  existing  or 
future  laws,  or  actions  providing  and  author- 
izing the  same,"  the  lessee  might  terminate  the 
lease,  and  the  city  council  issued  a  limited  num- 
ber of  licenses  publishing  a  list  of  the  licensees 
which  did  not  include  the  lessee,  he  could  ter- 
minate it  at  his  option. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  if  329,  330 ;  Dec.  Dig.  «=> 
105.] 

2.  Intoxicating  LiQtroBs  ^:=15  —  Sale  — 

REGtri.ATI0N  —  AtTTHOBITY    OF   ClTY    COUN- 
CII..S. 

City  councils  may,  where  sale  of  intozicat- 
ine  liquors  is  permitted  by  law,  exercise,  either 


by  ordinance  or  resolntion,  a  discretion  in  de- 
termining the  places  of  sale,  number  of  licenses 
and  tbe  licensees ;  and,  having  done  so,  they 
may  refuse  to  issue  additional  licenses,  though 
there  be  no  objection  to  the  applicants  or  their 
proposed  places  of  business. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Uquors,  Cent  Dig.  ii  17,' 18;  Deo.  Dig.  «=»15.] 

3.  Landlobd  and  Tenant  «3»105  —  Lease  — 
Termination— Failube  to  Obtain  LiquoB 
License. 

Where  the  city  council  designated  14  places 
of  gale  of  intoxicating  liquors  and  no  others,  and 
refused  to  grant  licenses  for  any  other  places,  the 
sale  of  intoxicating  liquors  on  premises  not  in- 
cluded was  prohibited  by  "action  under  or  by 
virtue  of  existing  or  future  laws,  or  actions  pro- 
viding and  authorizing  the  same,"  within  the 
terms  of  a  lease  providing  termination  in  such 
event 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {§  320,  330;    Dec.  Dig.  ®=> 

4.  Landlobd  and  Tenant  €=5>49(2)— Lease- 
Con  nrnoN  8— Construction  . 

Where  a  lease  provided  for  termination  at 
the  lessee's  option  if  the  sale  of  intoxicating  liq- 
uors on  the  premises  was  prohibited,  and*  the 
city  council  tnereafter  issued  licenses  to  14  sa- 
loons without  giving  notice  to  the  lessee  to  make 
apnUcation  for  a  license,  basing  its  refusal  of 
a  license  to  any  other  persons  on  tbe  ground 
that  a  sufficient  number  had  been  issued,  and  not 
on  objectioBS  to  the  applicants  or  their  places  of 
business,  it  was  not  necessary  for  the  lessee  in 
an  action  by  the  lessor  for  breach  of  the  lease 
to  allege  that  he  had  made  application,  or  that 
license  had  not  been  refused  on  account  of  per- 
sonal disqualiflcation. 

[Ed.  Note.— For  other  cases,  see  Landlord  end 
Tenant  Cent  Dig.  |  118;   Dec.  Dig.  «»49(2).] 

5.  Landlord  and  Tenant  «s>105  —  Lease 
Conditions— Actions— Detenses. 

Where  a  lease  provided  that  the  lessee 
might  terminate  at  his  option  if  the  sale  of  in- 
toxicating liquors  on  the  premises  was  prohibit- 
ed, he  could  not  take  advantage  of  bis  own  neg- 
ligence or  misconduct  and  avoid  tbe  lease,  if 
the  license  to  sell  was  refused  because  he  was 
not  a  proper  person  or  because  he  failed  to  ap- 
ply. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {$  320,  330 ;  Dec.  Dig.  «s> 
105.] 

6.  Landlord  and  Tenant  ®=349(2)  —  Lease 
Conditions— Actions — Defenses. 

In  such  case,  tiie  burden  of  alleging  and  es- 
tablishing one  or  both  of  such  propositions  was 
upon  the  landlord. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  J  118 ;   Dec.  Dig.  <S=49(2).] 

Appeal  from  Circuit  Court,  Mason  County. 

Action  by  Sarah  Roser  against  the  Chris- 
tian Moerleln  Brewing  Company.  From  a 
Judgment  for  plaintiff  on  defendant's  refusal 
to  plead  further,  after  an  order  sustaining  a 
demurrer  to  the  amended  answer,  the  de- 
fendant appeals.    Reversed  and  remanded. 

Worthington,  Cochran  &  Browning,  of 
Maysville,  for  appellant  Allan  D.  Cole,  of 
Maysvllle,  for  aM>ellee. 

CLAX,  C.  On  August  14,  1912,  Sarah  Ros- 
er, by  separate  contracts,  leased  to  the  Chris- 
tian Moerlein  Brewing  Company  two  three- 
story  brick  bnildlDRs,  designated  as  Nos.  123 
and  125  West  Market  street  in  the  city  of 
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Maysville,  for  the  term  of  three  years  from 
January  1,  1013.  For  each  of  these  buildings 
the  brewing  company  agreed  to  pay  an  annual 
rental  of  $720,  payable  In  monthly  Install- 
ments of  $60  each.  It  further  agreed  to  make 
all  necessary  repairs  to  the  Inside  of  each 
building  during  the  continuance  of  the  leas- 
es. Each  of  the  leases  contains  the  following 
proTlslons: 

"It  is  further  agreed  and  understood  by  and 
between  the  parties  hereto  that  if  the  sale  of 
malt,  spirituous,  or  vinous  liquors  upon  the 
premises  herein  described  is  prohibited  during 
the  term  of  this  lease,  or  an^  renewal  or  exten- 
sion thereof,  by  state,  municipal,  township,  or 
other  political  subdivision  of  the  state,  or  any 
duly  constituted  authority,  or  action  under  or 
by  virtue  of  existing  or  future  laws,  Or  actions 
providing  and  authorizing  the  same,  then  the 
lessee  may,  at  its  option,  terminate  this  lease, 
by  giving  30  days'  written  notice  to  the  lessor 
of  its  intention  so  to  do." 

The  brewing  company  paid  Mrs.  Boser  the 
rent  due  on  each  of  the  buildings  for  the 
flrs(  half  year  of  the  leases.  On  May  20, 
1914,  she  brought  this  suit  to  recover  the 
rent  for  the  balance  of  the  year,  amounting 
to  $720,  and  $100  additional  for  failure  of 
the  brewing  company  to  repair  the  premises. 

Defendant  answered  In  two  paragraphs. 
In  paragraph  1  It  denied  certain  material 
allegations  of  the  petition.  In  paragraph  2 
it  pleaded  that  Just  prior  to  the  time  the  oc- 
cupancy of  said  buildings  under  said  ccm- 
tracts  was  to  begin,  the  conncU  of  the  dty 
of  MaysvlUe  passed  a  resolution  whereby  the 
number  of  saloons  to  be  licensed  In  the  dty 
of  MaysvlUe  during  the  year  1913  was  limit- 
ed to  14,  and  at  the  time  licenses  were  is- 
sued to  14  persons  conducting  saloons  in 
properties  other  than  those  rented  by  defend- 
ant under  said  contracts,  and  refused  to  Is- 
sue licenses  to  conduct  such  business  to  any 
others  than  the  14  referred  to ;  that  by  said 
action  upon  their  part  the  said  council  of 
the  dty  of  Maysvllle  prohibited  and  prevent- 
ed the  sale  of  malt,  spirituous,  and  vinous 
liquors  upon  the  premises  rented  by  defend- 
ant of  plaintiff  under  and  pursuant  to  said 
contracts.  The  answer  further  alleges  that 
the  defendant,  pursuant  to  the  terms  of  said 
contract,  notified  plaintiff  30  days  prior 
thereto  that  on  June  30,  1913,  it  would  In 
each  Instance  terminate  the  lease,  emA,  pur- 
suant to  said  notice,  did  terminate  said  lease 
in  each  Instance  and  did  vacate  the  property 
covered  by  the  lease.  The  answer  makes  the 
proceedings  of  the  coundl  a  part  thereof, 
and  filed  with  the  answer  is  the  following 
exhibit: 

"Member  Keith,  chairman  license  committee, 
offered  the  following: 

"  'Resolution. 
"  To  His  Honor  the  Mayor: 

"  'We,  your  license  committee,  after  mature 
deliberation,  beg  leave  to  recommend  as  accepta- 
ble appUcants  for  the  privilege  of  operating  a 
saloon  in  the  city  of  Maysville  the  appended  list 
that  we  ask  council  to  approve.  Kealizing  that 
the  general  pnbUc  hold  the  council  (the  granting 
power  of  this  privilege)  more  responsible  for  the 


prosper  i 
dividual 


^  conduct  of  the  sale  of  liquor  than  the  in- 
iividual  keeper  of  a  saloon,  we  have  aimed  in 
these  recommendations  to  get  the  best  possible 
results.  Some  hardships  have  necessarily  been 
inflicted  for  which  we  feel  sorry,  but  our  public 
duty  makes  our  action  in  tliis  matter  imperative 
to  those  applicants  whose  license  we  grant  to- 
night. We  would  call  their  attention  to  the 
fact  that  a  strict  observation  of  the  city  ordi- 
nances will  be  required.  That  greater  care  mnst 
be  taken  in  the  conduct  of  their  business.  That 
the  seUing  to  minors  or  known  inebriates,  or  per- 
mitting of  games  of  chance  of  any  character, 
mechanical  or  otherwise,  selling  on  Sundays  or 
days  prohibited  by  law,  or  harboring  undesirable 
characters  will  be  deemed  sufficient  cause  for 
a  revocation  of  their  license.  That  the  applicant 
will  be  held  responsible  for  the  condn^  of  his 
business  at  all  times  and  that  the  piling  of  ke^ 
or  cases  in  front  of  their  places  longer  than  is 
absolutely  necessary  will  not  be  tolerated.  We 
hope  that  during  the  balance  of  the  council  offi- 
cial life,  we  will  have  no  cause  to  revoke  the 
license  of  any  of  those  granted  to-night,  and  that 
1914  will  find  Maysville  the  best  regulated  town 
in  the  state. 

"  "We  further  recommend  the  adoption  of  the 
resolution  attached  hereto. 

'"[Signed]  Thos.  A.  Keith, 

"  "Chairman  License  CSommittee.' 

"Whereas,  it  is  the  opinion  of  the  board  of 
council  that  the  existing  number  of  saloons  in 
the  city  of  Maysville  exceeds  the  needs  of  the 
community,  and  is  a  disadvantage  to  all  persons 
engaged  in  the  liquor  business,  and  to  the  inhab- 
itants in  general: 

"Therefore,  be  it  resolved  by  the  board  <rf 
council  of  the  city  of  Maysville  that  the  bar- 
room license  granted  for  the  year  1913,  shall  not 
exceed  fourteen  (14)  in  number. 

"Moved  by  Arn,  seconded  by  Clooney,  that 
said  resolution  be  adopted  on  call  of  the  aye  and 
nay.  Aye:  Am,  Clooney,  Everett,  Harover, 
Greenlee,  Keith,  McCarthy.  Nay:  Boyce,  Gant- 
ley,  Fleming,  Hendrickson,  Snapp.  Kesolution 
adopted. 

"The  license  committee  recommended  the  fol- 
lowing applications  for  barroom  licenses  be  al- 
lowed: 

"Frank  Miller,  Central  Hotel  Co.,  Terry 
Mackey,  M.  J.  Donovan,  B.  H.  Whittington, 
Chas.  H.  Bland,  Dan  Miller,  Frank  Eitel.  Jas. 
Dunn,  W.  H.  Farwick,  Jolm  Burk,  Breeze 
Bros.,  Geo.  M.  Diener,  O.  Greenlee." 

To  paragraph  2  a  demurrer  was  sustain- 
ed. Thereupon  defendant  filed  an  amend- 
ment to  paragraiA  2  and  pleaded  in  sub- 
stance that  eadi  of  the  buildings  was  rented 
for  saloon  purposes;  that  on  December  30, 
1912,  the  council  of  the  city  of  Maysville  is- 
sued licenses  for  the  year  beg^lnnlng  January 
1,  1913,  and  ending  December  31,  1913,  four- 
teen in  number,  to  persons  to  conduct  saloons, 
and  same  were  conducted  during  said  period 
In  premises  as  follows:  (Here  follows  a  list 
of  the  names  of  the  persons  to  whom  licenses 
were  granted  and  a  description  ct  the  prem- 
ises occupied  by  them.  This  list  shows  that 
no  licenses  were  granted  for  the  premises 
covered  by  the  leases  In  question).  Tbe 
amended  answer  alleges  that  the  resolution 
of  the  coundl,  which  was  made  a  i>art  there- 
of, continued  in  full  force  and  effect  during 
the  entire  year  of  1913.  A  demurrer  to  para- 
graph 2  of  the  answer  as  amended  was  sus- 
tained, and  defendant,  having  dedined  to 
plead  further,  judgment  was  rendered  hi 
favor  of  plaintiff.    Defendant  appeals. 
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[1]  It  is  doubtful  If  broader  or  more  com- 
prebenslve  language  could  hare  been  em- 
ployed tban  that  conferring  on  tbe  lessee  the 
right  to  terminate  the  leases  la  question. 
Territorial  prohibition  Is  not  a  prerequisite 
to  the  right  of  termination.  Prohibition  with 
resi>ect  to  the  leased  premises  Is  all  that  Is 
required.  It  Is  immaterial  how  the  prohlbi- 
tl<Mi  is  effected.  It  is  sufficient  if  it  be 
brought  about  by  law  enacted  by  any  duly 
constituted  authority,  "or  action  under  or  by 
virtue  of  existing  or  future  laws,  or  actions 
proTldlng  and  authorizing  the  same." 

12]  It  is  weU  settled  in  this  Jurisdiction 
that  tbe  trustees  or  councils  of  municipali- 
ties, wbere  the  sale  of  intoxicating  liquors  is 
permitted  by  law,  have  a  reasonable  discre- 
tion in  determlniiig  the  places  of  sale,  the 
number  of  licenses,  and  the  persons  to  whom 
such  licenses  shall  be  granted;  and  wlien 
this  has  been  done  they  may  properly  re- 
fuse to  issue  any  additional  licenses,  even 
though  there  be  no  objection  to  the  appli- 
cants or  their  proposed  places  of  business. 
Schwlerman  v.  Town  of  Highland  Park,  130 
Ky.  537,  113  S.  W.  SOT.  And  we  see  no  good 
reason  why  such  discretion  may  not  be  au- 
thorized by  and  exercised  under  a  resolution 
as  well  as  an  ordinance.  It  follows  that  the 
action  of  the  council  and  license  committee, 
in  locating  the  number  and  places  of  the 
saloons  and  In  designating  the  persons  to 
whom  licenses  should  be  granted,  was  valid. 
[31  Inasmuch  as  the  council  designated  14 
places  of  sale  and  no  others,  and  refused  to 
grant  licenses  for  any  otber  places,  the  sale 
of  intoxicating  liquors  on  the  premises  cov- 
ered by  the  two  leases  was  necessarily  pro- 
hibited by  "action  under  or  by  virtue  of 
existing  or  future  laws,  or  actions  providing 
and  authorizing  the  same." 

[4]  But  it  is  suggested  that  the  answer  is 
fatally  defective,  because  it  does  not  allege 
that  the  defendant  or  any  person  ever  ap- 
plied f<»'  a  license  to  sell  llqnors   on   the 
premises  in  question,  or  was  ever  refused 
sncfa  a  license.    Tbe  answer  is  also  assailed 
wi  the  ground  that  it  fails  to  allege  that 
the  persons  so  applying  were  not  unobjection- 
able because  of  their  Immoral  characters  or 
their  previous  violations  of  the  law.     Had 
it  appeared    from   tbe  proceedings   of   the 
council  and  license  committee  that  all  ap- 
plicants were  notified  or  given  an  opportuni- 
ty to  apply,  and  that  some  of  the  applica- 
tions were  rejected  because  the  applicants 
were  improper  persons,  there  might  be  some 
reason  for   holding   that  defendant  should 
have  alleged  that,  prior  to  the  action  of  the 
council  and  license  committee,  it,  or  some 
proposed  tenants,  had  applied  for  licenses, 
and  that  they  were  not  refused  because  they 
were  improper  persons.    As  a  matter  of  fact, 
however,  the  proceedings  of  the  council  and 
license  committee  fall  to  show  that  all  ap- 
plicants for  licenses  were  notified  or  given 


an  opportunity  to  apply  and  to  be  beard 
before  action  was  taken.  Furthermore,  tbe 
proceedings  do  not  show  that  any  applicants 
were  refused  licenses  because  they  were  Im- 
proper persons.  On  the  contrary,  the  re- 
port of  the  license  committee  shows  that  some 
hardships  were  inflicted,  for  which  the  com- 
mittee were  sorry.  What  is  said  In  the  re- 
port with  respect  to  tbe  applicants  obeying 
the  law  refers  only  to  those  applicants  to 
whom  licenses  were  granted.  It  has  no  ref- 
erence to  applicants  to  whom  licenses  were 
refused.  In  view  of  these  facts,  we  conclude 
that  it  was  not  necessary  for  defendant  to 
allege  that  it,  or  its  proposed  tenants,  applied 
for  licenses  before  action  was  taken,  and 
that  they  were  not  refused  because  of  their 
bad  moral  characters  or  their  previous  vio- 
lations of  the  law.  Nor  do  we  think  it  was 
necessary  for  defendant  to  allege  that  such 
applications  were  made  after  action  by  the 
council,  and  that  the  applicants  were  not 
then  refused  because  they  were  improper 
persons.  At  that  time  the  council  had  acted. 
It  bad  designated  tbe  places  of  sale  and 
the  persona  to  whom  licenses  should  be 
granted.  Having  done  this,  it  is  dear  that 
no  person,  good  or  bad,  could  have  obtained 
a  license,  and  tbe  law  does  not  require  the 
doing  of  a  vain  thing.  As  before  stated,  the 
foregoing  conclusion  is  based  entirely  on  the 
proceedings  of  the  council. 

[E]  We  do  not  mean  to  hold  that  if ,  as  a 
matter  of  fact,  the  license  committee  or  the 
council  gave  to  the  applicants  a  reasonable 
opportunity  to  apply  and  to  be  heard  before 
action  was  taken,  defendant  could  have 
failed  to  apply,  and  then  have  availed  itself 
of  the  provisions  of  the  leases.  On  tbe  con- 
trary, we  conclude  that  if  It,  or  persons  for 
it,  failed  to  apply,  or  after  applying  were 
reftised  the  necessary  licenses  because  the 
applicants  were  not  proper  persons,  it  can- 
not take  advantage  of  its  own  negligence  or 
miscondact,  and  thereby  avoid  the  leases. 

[I]  We  are  of  the  opinion,  however,  that, 
Under  the  facts  of  tliis  case,  tbe  burden  of 
allying  and  establishing  one  or  both  of 
these  propositions  is  upon  i^aintiff.  It  fol- 
lows that  the  trial  court  erred  in  sustainbig 
the  demurrer  to  the  answer  as  amended. 

Judgment  reversed,  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


MOODY-MITCHEUi  LUMBE^R  &  BtTILD- 
ING  CO.  V.  CITY  OF  LOUlSVIL,LB. 

(Court  of  Appeals  of  Kentucky.     March  17, 
1916.) 

1.  Advbbbe  Posbksbion  «=»111  —  Chabaotkb 
OF  Possession— Plbadinq. 

Ky.  St.  §  2546,  provides  that  before  posses- 
gton  of  a  street  or  alley  shall  be  deemed  adverse, 
the  party  mast  give  written  notice  to  tbe  mu- 
nicipal authorities  that  his  b(ridiDg  is  adverse. 
Plaintiff  sued  to  quiet  title,  alleging  that  It  and 
its  predecessors  had  for  over  60  years  held  title 
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by  adverse  possession  to  an  alley  between  two 
lots,  alleging,  further,  tiiat  such  possession 
loas  complete  before  the  enactment  of  the  above 
statute.  The  petition  set  out  deeds  to  the  plain- 
tiff after  enactment  of  the  statute  lecitwg 
the  lots  conveyed  by  metes  and  bounds,  in. 
each  of  which  one  side  of  the  lot  T^as  described 
as  abutting  an  alley.  Beld,  that  plaintiff's 
possession  was  not  advene,  the  statute  not 
having  been  complied  with ;  and,  since  its 
grantors  recognized  the  existence  of  the  al- 
ley, their  possession  was  not  adverse,  so  that 
plaintiff  could  not  reoover. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {§  646-650;    Dec.  Dig.  <S=3 

2.  PI.SADINQ  «s»312  —  Petitioh  —  Bbcitai« 
— Vabianck. 

Where  the  allegations  of  a  pleading  and 
the  recitals  in  an  exhibit  filed  therewith  are  at 
variance,  the  recitals  control. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {£  943,  946,  948;   Dec.  Dig.  «=>312.] 

3.  APPKAi    AND     EBBOB     ®=»843J2)— REVIEW— 

Mattebs  Not  Necessaey  to  Decision. 
Where  plaintiff,  seeking  to  have  title  to 
an  alley,  quieted,  failed  to  establish  adverse  pos- 
session in  his  grantors,  and  had  failed  to  com- 
ply with  the  statute  after  acquiring  the  prop- 
erty, the  question  whether  the  city  was  estop- 
ped to  claim  title  need  not  be  considered  on 
appeal,  since  the  plaintiff  could  not  in  any  case 
recover. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.   <t=»843(2).] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Third  Division. 

Action  by  the  Moody-Mltcbell  Lumber  & 
Building  Company  against  the  City  of  Louis- 
ville. From  an  order  sustaining  a  demurrer 
to  the  petition,  the  plaintiff  appeals.  Af- 
firmed. 

Kinney  &  Thomas  and  Edw.  J.  McDermott, 
all  of  Louisville,  for  appellant.  W.  J.  O'Con- 
nor and  Pendleton  Beckley,  both  of  Louis- 
ville, for  appellee. 

TURNER,  J.  This  is  an  action  by  appel- 
lant to  quiet  title  to  a  tract  of  land  In  the 
city  of  Louisville  20  feet  wide  and  170  feet 
and  8  inches  long,  to  which  it  claims  the  pos- 
sessory title  only. 

The  petition  first  alleges  that  the  plaintiff 
la  the  owner  by  record  title  of  two  tracts 
of  land  in  the  city  of  Louisville,  one  on 
each  side  of  the  20-foot  tract  in  controversy ; 
the  two  tracts  are  described  in  the  petition 
by  metes  and  bounds,  and  the  calls  in  the 
first-described  tract  show  that  it  binds  upon 
a  20-foot  alley  running  from  Broadway  to- 
wards Magazine  street,  and  that  the  prop- 
erty described  Is  the  same  conveyed  In  a 
deed,  dated  September  6,  1908,  and  recorded 
In  the  Jefferson  county  court  clerk's  office. 
The  description  of  the  second-named  lot,  to 
which  the  plaintiff  claims  record  title,  calls 
for  this  same  20-foot  alley,  and  is  alleged 
to  be  the  tract  of  land  conveyed  by  deed, 
dated  April  14,  1877,  and  a  part  of  a  tract 
conveyed  January  1,  1889,  both  of  which 
deeds  are  recorded  in  the  county  court  clerk's 
office. 


The  plaintiff  then  proceeds  to  describe  tlie 
20-foot  tract  of  land  in  controversy,  to  which 
it  claims  title  by  possession,  and  which  lies 
directly  between  the  two  first-described 
tracts  of  land  to  which  it  asserts  title  under 
the  deeds  above  referred  to.  In  other  words, 
the  20-foot  strip  of  land,  to  which  the  plain- 
tiff asserts  possessory  title,  is  the  2U-foot 
alley  referred  to  and  called  for  in  the  de- 
scription in  the  deeds  to  both  of  the  tracts 
of  land  to  which  the  plaintiff  asserts  record 
title  as  aforesaid. 

It  is  alleged  tliat  the  plaintiff  and  those 
through  whom  it  claims  have  been  in  the  ac- 
tual adverse  possession  of  the  said  20-foot 
strip  of  land,  claiming  to  be  the  owners 
thereof  against  all  the  world  for  more  than 
60  years  last  past,  and  for  more  than  15 
years  prior  to  the  month  of  December,  1S73, 
and  that  the  same  during  all  that  time  was 
inclosed  with  the  first  two  described  pieces 
of  real  estate  and  used  by  the  plaintiff  and 
its  predecessors  in  title  as  a  lumber  yard, 
and  has  been  so  used  for  at  least  60  years. 

The  circuit  court  STistalned  a  demurrer 
to  this  petition,  and  the  correctness  of  that 
ruling  is  tlie  only  question  involved. 

SecUon  2546  of  the  Kentucky  Statutes  is 
an  act  passed  in  December,  1873,  and  pro- 
vides in  substance  that  before  the  holding 
of  possession  of  a  street  or  alley  shall  be 
deemed  adverse,  that  the  party  in  poasoBsion 
must  give  written  notice  to  the  municipal 
authorities  that  such  holding  by  lilm  Is  ad- 
verse, and  in  the  absence  of  such  written  no- 
tice his  holding  will  be  deemed  amicable, 
and  for  this  reason  the  plaintiff  has  alleged 
that  its  remote  predecessors  in  title  had  ac- 
quired the  possessory  title  to  this  strip  of 
land  before  that  statute  became  effective, 
there  being  no  claim  that  the  notice  required 
by  section  2546  has  ever  been  given. 

[1]  The  plaintiff's  title  is  wholly  depend- 
ent upon  the  alleged  adverse  holding  of  its 
grantors;  the  one  vital  allegation  iu  its  pe- 
tition is  that  its  predecessors  in  title  had 
acquired  the  title  to  the  strip  of  land  in 
question  by  adverse  holding,  and  yet  in  its 
petition  it  asserts  the  record  title  to  two 
tracts  of  laud  on  either  side  of  the  disputed 
tract,  giving  the  calls  and  recitals  in  the 
deeds  under  and  through  which  it  claims, 
each  of  which  refers  to  the  disputed  tract 
as  "'an  alley,"  thereby  not  only  distinctly 
negativing  the  idea  that  Che  grantors  held 
the  same  adversely,  but  expressly  recog- 
nizing the  disputed  tract  as  an  alley  of  the 
city  of  LoulsviUe.  Clearly  the  allegation  in 
the  petition  that  the  plaintiff's  grantors  held 
the  disputed  tract  adversely  must  give  way 
before  these  recitals  in  their  deeds,  which 
show  conclusively  that  they  did  not  so 
hold  it. 

To  say  that  your  grantors  held  a  certala 
tract  of  land  adversely,  and  at  the  saiue 
time  to  refer  to  his  deed  which  shows  that 
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he  did  not,  is  to  effectually  destroy  the  alle- 
gation. 

[2]  There  la  no  better  recognized  rule  of 
pleading  in  this  state  than  that  trhere  the 
allegations  of  a  pleading  and  the  recitals 
Id  an  exhibit  filed  therewith  are  at  rarlance, 
the  latter  must  controL  Coylngton  Gaslight 
Company  v.  City  of  Covington,  101  S.  W. 
823,  31  Ky.  Law  Rep.  124,  and  authorities 
there  cited. 

[3J  It  Is  not  necessary  to  consider  In  this 
case  the  qnestlou  of  estc^pel  raised,  as  the 
pleading  as  a  whole  shows  that  the  holding 
of  plalntiCrs  grantors  was  not  adverse. 

Judgment  anirined. 


WINOHBSTEiR  et  aL  ▼,  WATSON  et  al. 

(Court  of  Appeals  of  Kentucky.    March  16, 
1916.)     . 

L  Trial  <8=>11(3)— Equitable  Actions— Ju- 

BY  Trial. 

Under  Civ.  Code  Prae.  {  12,  declaring  that 
in  an  equitable  action,  properly  commenced,  ei- 
ther party  may  have  the  case  transferred  to 
the  ordinary  docket  for  the  trial  of  any  issue 
concerning  which  he  is  entitled  to  jury  trial,  a 
suit  under  section  480,  for  the  sale  of  land  lor 
partition,  may  be  transferred  to  the  ordinary 
docket  for  jury  trial,  where  the  issue  in  the 
case  was  that  of  adverse  possession. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  30:  Dec.  Dig.  iSs>ll(3);  Actions,  Cent. 
Dig.  {  312.] 

2.  JUBT  «=»72(6)— JUBT  TBIAI/— MODK  OF  IM- 
PANELINQ. 

Ky.  St  {  2247,  makes  it  the  duty  of  the 
trial  iudge,  in  case  of  a  shortage  of  jurors,  to 
draw  from  the  drum  or  wheel  case  the  number 
of  names  necessary  to  supply  the  places  of 
those  jurors  who  have  been  excused  or  failed 
to  attend,  and  provide  that  the  jurors  so  select- 
ed shall  be  summoned  by  the  sheriff,  and,  if  there 
should  yet  remain  a  shortgage,  bystanders  not 
exceeding  3  may  be  summoned.  The  regular 
jurors  having  been  exhausted,  the  court,  in- 
stead of  drawing  new  names  from  the  wheel, 
summoned  20  bystanders.  Held,  that  the  ac- 
tion of  the  court  was  improper,  and  constituted 
reversible  error. 

[Ed.  Note. — ^For  other  cases,  see  Jury,  Cent. 
Dig.  ft  343,  847;   Dec.  Dig.  •8s»72(5).] 

3.  Advkbsk  PosaEBsion  «=»27— Action— Ev- 

IDKHCB— StnrFIOIENCT. 

Where  defendants  asserted  title  to  land  by 
adverse  possession,  evidence  held  insufficient  to 
show  that  one  of  defendants'  grantors  had  sur- 
veyed the  premises  many  years  before,  and  a 
verdict  in  their  favor  to  be  against  the  prepon- 
derance of  the  evidence. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  U  121,  122,  652,  664,  684; 
Dec.  Dig.  <8=»27J 

4.  Tenancy  in  Comhor   4=»15(2)— Advebse 
Possession. 

Where  defendants  went  into  possession  as 
tenants  of  ^plaintiffs'  cotenants  in  common,  and 
later  acquired  the_  interests  of  their  lessors, 
defendants'  possession  was  not  adverse  as  to 
plaintiifB  who  were  also  tenants  in  common,  the 
land  being  wild  mountainous  land  and  defend- 
ants' adverse  claim  not  being  brought  to  plain- 
tiffs' notice. 

lEd.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent.  Dig.  f  4S ;   Dec  Dig.  «=»15(2).l 


6.  Advebse  Possession  «=3ll6(l)— Instbuc- 

TI0N9— Natube  of  PoesEsaioN. 

Where  defendants  claimed  by  adverse  pos- 
session, an  instruction,  authorizing  a  finding 
for  them  if  for  a  period  of  15  years  or  more  be- 
fore the  commencement  of  the  action  they  had 
held  and  claimed  the  lands  adversely,  is  errone- 
ous, for  the  jury  might  not  understand  the 
meaning  of  the  word  "held,"  and  so  should 
be  instructed  to  find  for  defendants  if  they  held 
actual,  open,  adverse,  notorious,  and  peaceable 
possession  for  that  time. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent.  Dig.  |  66 ;   Dec.  Dig.  «=>116(1).] 

6.  Appeal  and  Ebbob  «=>713(2)— Questions 
Pbebented  fob  Review- Pbesentation  m 
CouBT  Below. 

Misconduct  of  counsel  cannot  be  reviewed 
on  appeal,  where  it  did  not  appear,  except  in 
the  grounds  for  new  trial,  that  any  objection 
was  made  at  the  time  of  the  misconduct. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  2379 ;  Dec.  Dig.  «='713(2).] 

7.  Tenancy  in-  Common  iS=>24— Rights  of 
Tenants— Wanton  Waste. 

One  tenant  in  common  cannot  sell  timber 
from  land  jointly  owned  with  others  without 
their  consent ;  and,  if  he  does  so,  he  may  be 
proceeded  against  under  Ky.  St  H  2332,  2334, 
relating  to  wanton  waste. 

[Ed.  Note. — ^For  other  oases,  see  Tenancy  in 
Common,  Cent  Dig.  IS  65.  66;  Dec.  Dig.  «=^ 
24.] 

8.  Appeal  and  Ebbob  ^=»216(1)— Objection 
—Pbesentation  or  Gbounds  or  Review 
iir  CouBT  Below. 

Where  {daintiffs  did  not  offer  any  instruc- 
tion on  the  issue  of  their  claim  for  treble  dam- 
ages for  defendants'  wantou  waste,  they  can- 
not, on  appeal,  complain  of  the  court's  failure 
to  instruct  tberemi. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «=>216(1) ;  Trial,  Cent  Dig. 
i§    627,    630-^1.] 

Appeal  from  Circuit  Court,  McCreary 
County. 

Action  by  W.  R.  Winchester  and  others 
against  O.  S.  Watson  and  others.  From  a 
judgment  for  defendants,  plaintiffs  appeaL 
Reversed  and  remanded. 

Stn>bens  &  Steely,  of  Wllliamsbarg,  Ll  O. 
Oan^jbell,  of  Pine  Knot,  and  H.  C.  GilUs,  of 
WlUlaznsburg,  for  appellants.  W.  B.  Cress 
&  Son,  of  Montioello,  for  appellees. 

MILLER,  O.  J.  In  1855,  Joseph  Winchest- 
er obtained  a  patent  for  a  tract  of  between 
70  and  100  acres  of  land  in  tliat  part  of 
Wayne  county  which  Is  now  a  part  of  Me- 
Creary  county.  Many  years  ago,  the  exact 
time  not  being  shown,  Joseph  Winchester  re- 
moved to  Tennessee,  leaving  the  land  above 
mmtloned  in  the  possession  of  his  daughter 
Betsy  TroxelL  He  married  a  second  time, 
and  died  in  Tennessee  in  1881,  Intestate.  The 
children  by  his  first  marriage  were  Betsy 
Troxell,  Jane  Miles,  Rachel  Smith,  and  Zar- 
llda  Lewis;  those  by  liis  second  marriage, 
and  who  lived  in  Tennessee,  were  W.  R., 
Henry  W.,  Samuel,  and  Frank  Wlndiester, 
the  last-named  son  having  since  died  in  Tex- 
as, leaving  a  widow  and  eight  children  sur- 
vlving  him.  On  January  4, 1901,  Betsy  Trox- 
ell sold  and  conveyed  her  undivided  inter- 
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est  In  tbe  tract  to  Sherman  Wataon  for  a 
consideration  of  $20,  and,  on  January  15, 
1912,  for  the  sum  of  |1  and  other  valnable 
consideration,  Jane  Miles,  Rachel  Smith,  and 
Zarilda  Lewis  likewise  conveyed  their  un- 
divided interests  to  Sherman  Watson.  Mrs. 
Troxell's  deed  did  not  recite  what  her  un- 
divided ^interest  was.  The  Joint  deed  of  the 
other  three  daughters  recites  that  It  con- 
veyed an  undivided  three-fourths  interest. 
At  that  time  Watson  was  living  upon  tbe 
land,  holding  it  In  the  way  which  will  be 
hereinafter  shown.  TTnder  his  purchase  from 
Mrs.  Troxell,  Mrs.  Miles,  Mrs.  Smith,  and 
Mrs.  Lewis,  Watson  become  the  owner  of  an 
undivided  one-half  interest  In  the  land.  In 
1911,  Sherman  Watson  sold  the  timber  up- 
on the  land  to  C.  C.  Cooper  and  Newt<m 
King,  Jr.,  for  $460.  On  July  20,  1913,  W. 
B.  Winchester,  Henry  W.  Winchester,  and 
Samuel  Winchester,  as  Joint  owners,  brought 
this  action  under  section  490  of  the  Civil 
Code,  against  Sherman  Watson,  0.  C.  Cooper, 
Newton  King,  Jr.,  and  the  unknown  heirs  of 
Frank  Winchester,  deceased,  seeking  a  sale 
of  the  tract,  on  th^  ground  of  its  indivisi- 
bility, and  a  division  of  the  proceeds  among 
the  several  joint  owners.  The  plaintiffs  also 
asked  that  Sherman  Watson  be  required  to 
account  for  the  timber  he  had  sold  to  Cooper 
and  King,  alleging  that  it  was  worth  $1,000, 
and,  to  more  surely  accomplish  that  purpose. 
Cooper  and  King  were  also  made  defendants. 
By  the  original  answer,  Sherman  Watson  de- 
nied the  Joint  ownership  of  the  plaintiffs  and 
Prank  Winchester's  heirs,  and  claimed  to  be 
the  owner  of  the  entire  tract  'by  reason  of 
his  purchase  from  Mrs.  Troxell,  Mrs.  Miles, 
Mrs.  Smith,  and  Mm,  Lewis,  alleging  that 
the  plaintiffs  and  Frank  Winchester,  who 
daimed  to  be  children  of  Joseph  Winchester 
by  his  second  marriage,  were  bastards,  and 
not  the  heirs  of  Joseph  Winchester.  It  hav- 
ing been  shown,  however,  beyond  any  ques- 
ti<mi  that  the  children  by  the  second  mar- 
riage of  Joseph  Winchester  were  legitimate, 
the  defendants  withdrew  their  original  an- 
swer, and  filed  in  lieu  thereof  an  amended 
answer,  in  whiCh  the  defendant  Sherman 
Watson  expressly  admitted  the  legitimacy 
of  the  plaintUfs  and  of  Frank  Winchester, 
and  set  up,  for  the  first  time,  a  claim  to  the 
greater  part  of  the  tract  by  adverse  posses- 
sion of  more  than  15  years  through  and  un- 
der his  brothers  Nathan  Wats(»i  and  Wash 
Watson.  Tbe  amended  answer  further  ad- 
mits that  the  land  now  claimed  by  Sherman 
Watson  by  adverse  possession  did  not  em- 
brace the  entire  original  Joseph  Winchester 
patent,  but  alleged  that  two  small  tracts, 
which  it  described  by  metes  and  bounds,  lie 
upon  the  outside  of,  and  are  not  included  In, 
Sherman  Watscm's  boundary,  and  that  the 
plaintiff's  and  E'rank  Winchester's  heirs 
Jointly  own  these  two  small  tracts,  with 
Sherman  Watson.  The  acreage  of  those  two 
small  tracts  is,  however,  not  given.  By  their 
reply,  the  plaintiffs  traversed  all  the  materi- 


al allegations  of  the  answer,  and  interposed 
a  plea  of  estoppel  against  the  defendants, 
based  upon  the  acts  and  conduct  of  Shermaa 
Watson  in  taking  the  deeds  of  his  vendors 
Mrs.  Troxell,  Mrs.  Miles,  Mrs.  Smith  and 
Mrs.  Lewis,  It  being  claimed  that,  by  the 
provisions  of  those  deeds,  as  well  as  by  bis 
original  answer,  Sherman  Watson  had  admit- 
ted that  he  only  owned  the  interests  whidb 
had  belonged  to  Betsy  Troxell  and  her  three 
sisters,  and  that,  as  he  did  not  then  dalm  to 
own  any  interest  in  any  other  way,  o*  by 
any  other  title,  he  was  now  estopped  frcm 
claiming  to  own  the  remaining  cme-half  in- 
terest by  adverse  possession.  By  an  amended 
petition,  the  plaintiffs  charged  Watson  with 
wanton  waste  and  damage  to  the  extent  of 
$1,000,  for  cutting  and  wasting  the  timber 
upon  tbe  land,  and  asked  treble  damages 
therefor  under  the  statute.  Over  the  plain- 
tiffs' objection,  the  action  was  transferred 
to  the  ordinary  "docket  for  the  purpose  of 
trying  the  question  of  Sherman  Watson's  ad- 
verse possession  of  that  portion  of  the  tract 
so  claimed  by  him.  A  Jury  trial  resulted  in 
a  verdict  for  the  defendants,  and  tbe  plain- 
tiffs appeal 

[1]  1.  Tbe  motion  to  transfer  the  case  to 
the  ordinary  docket  for  the  purpose  of  try- 
ing the  issne  of  adverse  possession  was  prop- 
erly sustained.  Section  12  of  the  Code  reads 
as  foUows: 

"In  an  e9aitable  action,  properly  commenced 
as  such,  either  party  may,  by  motion,  have 
the  case  transferred  to  the  ordinary  docket  for 
the  trial  of  any  issue  concerning  wliich  he  u 
entitled  to  a  jury  trial;  but  either  party  maj 
require  every  equitable  issue  to  be  msposed  of 
l)efore  such  transfer." 

This  action,  under  section  480,  for  the  sale 
of  the  land  in  question  on  account  of  its  in- 
divisibility, was  properly  commenced  as  an 
equitable  action.  But  when  the  issue  involv- 
ed in  an  equitable  action  is  purely  a  legal 
one,  and  the  equitable  right  depends  upon 
the  decision  of  the  legal  issue,  as  here,  the 
case,  on  motion,  must  be  transferred  for  a 
Jury  trial  of  the  legal  Issue,  and  the  trial 
court  has  no  discretion  In  that  matter.  Hill 
V.  PhUUps,  87  Ky.  169,  7  S.  W.  917 ;  O'Con- 
nor V.  Henderson  Bridge  Co.,  86  Ky.  633,  27 
S.  W.  251,  983,  16  Ky.  Law  Rep.  244 ;  Carder 
V.  Welsenburgh,  95  Ky.  186^  23  S.  W.  965, 15 
Ky.  Law  Uep.  497;  Mora  wick  v.  Mortineck, 
128  Ky.  106, 107  8.  W.  759,  82  Ky.  Law  fiepL 
971.  And,  when  a  distinct  legal  issue  is  sub- 
mitted to  a  Jury  In  an  action  l)egun  In  equity 
and  transferred  for  a  settlement  of  the  legal 
issue,  the  verdict  of  the  Jury  is  to  be  treated 
as  In  ordinary  jury  trials,  and  will  not  be 
disturbed  unless  palpably  against  the  evi- 
dence. Hill  V.  Phillips,  supra ;  Mora  wick  ▼. 
Mortineck,   supra. 

[2]  2.  It  is  next  insisted  that  the  Judgment 
must  be  reversed  for  error  of  the  court  in 
selecting  the  Jury.  During  the  same  term  ot 
court  at  which  this  case  was  tried,  two  otiier 
cases  had  been  tried  in  which  the  ownership 
of  parts  of  the  same  tract  of  land  claimed 
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by  Shenuan  Watson  was  luTolved;  and  for 
tbat  reason  the  court  was  of  opinion  that  a 
new  jury  should  try  this  case.  Instead,  how- 
ever, of  drawing  a  new  panel  from  the  drum 
as  required  by  section  2247  of  the  Kentucky 
Statutes,  the  circuit  court  directed  the  sher- 
iff to  summon  20  bystanders,  and  to  that  rul- 
ing the  plaintiffs  objected  and  excepted. 
After  the  entire  jury  had  been  made  up  of 
bystanders,  the  plaintiffs  challenged  the 
panel  for  cause;  but  this  objection  was  also 
overruled,  and  the  plaintiffs  again  exceptr 
ed.  The  cause  was  then  tried  by  a  jury  com- 
posed entirely  of  bystanders.  Under  section 
2247  of  the  Kentucky  Statutes,  It  is  the  duty 
of  the  trial  judge.  In  the  case  of  a  shortage 
of  Jurors,  to  draw  from  the  drum  or  wheel 
case  the  number  of  names  necessary  to  sup- 
ply the  places  of  those  Jurors  who  have  been 
excused,  or  who  have  failed  to  attend,  and 
the  Jurors  so  selected  shall  be  summoned  by 
the  sheriff;  and,  if  there  should  yet  remain 
a  shortage,  the  judge  Is  given  the  power  to 
direct  the  sheriff  to  summon  not  exceeding  3 
bystanders,  to  supply  the  vacancies.  In  con- 
struing this  statute  in  L.  &  N.  R.  R.  Co.  v. 
King,  161  Ky.  828,  170  B.  W.  938,  this  court 
said: 

"A  Jury  adected  in  contravention  of  the  stat- 
utory provimon  quoted  ia  certainly  a  ground  for 
new  tnal,  if  jproper  objection  be  saved,  or  unless 
the  irregulanty  is  waived.  Weil  v.  Kreutzer, 
134  Ky.  563  [121  S.  W.  471,  24  Jj.  B.  A.  (N. 
S.)  557].  *  •  •  If  there  are  not  ai  many  as 
IS  qualified  jurors  on  the  regular  panel,  the 
statute  gives  the  court  power  to  call  8  from 
the  bystanders.  If  it  be  necessary  to  call  more 
than  S,  then  resort  must  be  had  to  the  wheel. 
A  list  c<mtaining  the  names  of  more  than  3 
called  from  the  bystanders  to  try  a  case  is  not 
a  list  of  qualified  jurors.  Each  party  is  enti- 
tled to  have  snch  a  Ust  before  bemg  compelled 
to  ezerdse  the  right  of  challenge." 

See,  also,  L.  &  N.  R.  R,  Co.  v.  Owens, 
104  Ky.  567,  176  S.  W.  1039. 

It  Is  apparent,  therefore,  that  In  selecting 
the  Jury,  in  the  way  It  did,  the  trial  court 
made  a  reversible  error,  and  that  the  judg- 
ment should  be  reversed  for  this  reason  If 
for  no  other.  Bnt,  as  the  case  may  be  tried 
again.  It  will  be  proper  to  consider  some  of 
the  other  alleged  errors. 

[8]  3.  It  Is  next  insisted  that,  the  drcnit 
court  erred  In  overruling  the  plaintiff 's  mo- 
tion to  Instruct  the  jury  to  find  for  the  plain- 
tiffs at  the  close  of  all  the  testimony.  This 
ctHitention  is  based  upon  the  claim  that  Sher- 
man Watson  ha<d  produced  no  proof  that  ei- 
ther he  or  his  brothers,  under  whoin  be 
claimed,  had  ever  held  ttie  land  adversely 
or  in  a  hostile  manner  to  the  claims  of  the 
plaintiffs.  The  proof  shows  that  Sherman 
Watson  iMUght  the  tract  in  question  from  his 
brother  Nathan  Watson  by  deed  dated  No- 
vember 17,  1905,  and  that  Nathan  Watson 
bought  from  Wash  Watson,  another  brother, 
by  a  deed  dated  May  23,  1889,  but  acknowl- 
edged on  November  17,  1905.  To  sustain  the 
claim  of  adverse  possession,  Wash  Watson 
testiifled  that  he  cleared  and  fenced  a  small 
tract  of  about  15  or  20  acres  within  the 


boundary  of  the  patent,  In  1£88.  It  is  not 
contended,  however,  that  Wash  Watson  ever 
lived  upon  his  clearing. 

It  Is  insisted,  however,  that  he  made  a  sur- 
vey thereby  obtaining  calls  for  courses  and 
distances,  marked  the  lines  upon  the  ground, 
and  then  bold  the  land  to  his  brother  Nathan 
Watson  by  a  Utle  bond  dated  May  28,  1889, 
which  was  lost  and  has  not  been  produced. 
Nathan  built  a  small  house  upon  the  land, 
and  Uved  in  It  a  short  time.  In  1905  Wash 
Watson  made  a  deed  to  Nathan  Watson,  an- 
tedating It,  however,  to  May  23,  1889,  the 
alleged  date  of  the  lost  title  bond.  It  is 
claimed  that  Wash  Watson  held  possession 
by  reason  of  his  fence  and  clearing  for  3  or 
4  years,  although  he  never  lived  upon  the 
land;  that  Nathan  Watson  held  possession, 
under  his  lost  title  bond  from  his  brother 
Wash,  about  1  year ;  that  Nathan  then  con- 
veyed to  his  brother,  the  defendant  Sherman 
Watson,  by. title  bond  dated  1895,  and  con- 
firmed the  sale  by  deed  executed  November 
17,  1905;  and  that  Shei-man  has  since  held 
posseesion  under  this  chain  of  title. 

Appellants  Insist,  however,  tbat  as  Wadi 
Watson  never  lived  upon  the  land,  his  oc- 
cupation was  not  adverse,  and  tbat  the  old- 
est title  paper  shown  by  the  record  is  Na- 
than Watson's  deed  to  Sherman  Watson,  dat- 
ed November  17,  1905.  It  is  considered  that 
Wash  had  no  title,  or  even  color  of  title, 
when  he  claims  to  have  made  his  clearing  In 
18S8  or  1889,  It  is  claimed,  however,  that 
at  that  time,  when  Wash  was  only  nbout  18 
years  of  age,  he  surveyed  t)ie  land  and  mark- 
ed the  boundary  now  claimed  by  po^•ae98lon ; 
that  he  did  this  surveying  by  himself,  with- 
out any  assistance,  being  compassman,  flag- 
man, chain  carrier,  and  marker,  all  in  one, 
although  he  had  no  education,  he  had  no 
previous  Instruction,  training,  or  experience 
in  surveying,  and  had  never  done  any  work 
of  that  character.  On  the  trial  Wash  Wat- 
son admitted  that  his  education  as  a  survey- 
or was  limited  to  his  having  looked  at  a 
compass;  and,  when  asked,  he  could  not 
explain  what  the  call  "N.  25.  W"  meant ;  and 
he  did  not  know  how  to  read  a  compass,  or 
how  many  feet  there  were  in  a  pole,  or  bow 
many  steps  in  a  pole.  Nevertheless  he  testi- 
fied that  he  took  a  small  pocket  compasa, 
about  the  size  of  a  silver  dollar,  or  an  old- 
fashion  cap  box,  without  legs,  tripod,  or 
Jacob's  staff,  and  laid  it  on  the  ground,  or 
on  a  chunk,  got  his  course  and  stepped  oft 
the  distance,  reducing  the  steps  to  poles, 
and  wrote  out  the  calls,  giving  the  courses 
In  degrees,  and  the  distances  In  poles ;  and 
tbat  the  courses'  and  distances  thus  obtained 
are  those  used  in  all  the  subsequent  title 
bonds  and  deeds  to  the  land  in  controversy, 
to  the  present  day.  Wash  further  says  he 
marked  those  lines  on  the  ground  at  the 
time  he  did  this  surveying,  and  it  is  to  those 
marked  lines  that  title  is  now  claimed  by  ad- 
verse possession. 


Digitized  by 


Google 


486 


183  SOUTHWESTERN  REPORTER 


(Ky 


It  was  shown  by  Jesse  Wilder,  a  witness 
for  the  defendants,  and  a  land  surveyor  of 
30  years'  experience,  that  he  resurveyed 
these  lands  in  1914,  according  to  the  courses 
and  distances  claimed  to  tiave  been  originally 
made  by  Wash  Watson's  cap-box  survey. 
In  1888,  and  that  he  found  and  marked  lines- 
and  objects  on  the  ground  which  corresponded 
accurately  with  the  calls  of  Wash  Watson's 
survey ;  that  the  degrees  and  distances  were 
as  accurate  as  any  be  ever  ran;  that  the 
original  survey  he  was  retracing  was  well 
made ;  that  the  man  who  made  the  original 
survey  must  surely  have  Iiad  a  land  compass 
to  make  it  with;  that  no  man  without  a 
chain  could  have  made  so  accurtite  a  survey 
with  a  pocket  compass;  and  that  the  wit- 
ness, with  30  years'  experience  as  a  survey- 
or, could  not  have  made  the  survey  in  the 
way  that  Wash  Watson  claimed  he  made  it 
26  years  ago. 

The  testimony  further  shows  that  Mus- 
grove  made  a  survey  of  the  land  in  190Q,  and 
that  the  survey  thus  made  Is  substantially 
the  description  that  is  copied  into  the  deed 
from  Nathan  to  Sherman  Watson,  on  Novem- 
ber 17,  1905.  And  appellants  insist  that  the 
Musgrove  survey  was  used  as  the  basis  of  the 
description  in  that  deed.  There  is  much 
strength  in  this  contrition.  The  appellants 
insist  that  an  18  year  old  boy,  with  not  ex- 
ceeding sue  months'  schooling,  and  wholly 
without  education  or  experience  in  surveying, 
who  had  not,  during  the  26  years  that  Iiave 
since  elapsed,  learned  how  to  read  a  compass, 
or  how  many  feet  there  are  in  a  pole,  could 
not  possibly  take  a  pocket  compass,  lay  it  on 
the  ground,  and  locate  and  follow  the  correct 
course,  then  step  off  the  distances  and  reduce 
bis  steps  accurately  to  poles,  and  thus  survey 
100  acres  of  rough  mountain  land,  without 
assistance,  and  make  as  good  and  correct  a 
survey  as  could  be  made  by  an  educated  sur- 
veyor, with  30  years*  experience.  We  have 
no  hesitation  in  saying  that  we  consider 
Wash  Watson's  story  of  this  survey  as  apoc- 
ryphal. To  dignify  it  by  calling  it  proof 
would  make  the  trial  of  this  case  a  travesty. 

Furthermore,  we  are  satisfied  from  the 
proof  that  the  first  survey  of  this  land  was 
made  by  Musgrove  in  1905,  about  9  years  be- 
fore the  trial,  and  about  the  time  the  deed 
from  Nathan  to  Sherman  Watson  was  drawn. 
It  should  not  be  overlooked  that  defendants 
do  not  dalm  that  any  survey  was  made  or 
any  lines  marked,  between  the  time  Wash 
Watson  claimed  to  have  made  his  survey,  in 
1888,  and  the  time  Musgrove  surveyed  it,  in 
1905;  and,  if  Wash  Watson  did  not  make 
the  survey  as  he  claims  in  1886,  the  land  was 
never  surveyed,  nor  the  lines  marked,  until 
1905. 

Musgrove  was  not  Introduced  as  a  witness ; 
but  Wilder,  who  surveyed  the  lands  in  1914, 
testified  that  the  marks  looked  as  though  they 
had  been  lately  made,  and  were  about  9  or 
10  years  old.  This  would  correspond  with 
the  date  of  the  Musgrove  survey  of  1905. 


Furthermore,  when  it  is  remembered  that 
the  oldest  title  paper  mentioned  in  the  record 
— the  deed  from  Nathan  to  Wash  Watson — 
was  drawn  in  1905,  thereby  corresponding  in 
time  substantially  with  the  Musgrove  surrey, 
the  conclusion  would  seem  to  be  irresistible 
that  there  was  no  marked  boundary  around 
the  disputed  land  until  it  was  surveyed  by 
Musgrove  In  1905,  and  consequently  that 
there  could  have  been  no  adverse  possession 
beyond  the  inclosure  prior  to  that  time. 

[4]  In  this  connection,  appellants  contend 
that  Sherman  Watson's  possession,  beins  that 
of  a  Joint  tenant,  was  not  adverse  to  tlieir 
ownership  as  Joint  tenants  at  any  time.  Mrs. 
Troxell  testified  that  Sherman  Watson  enter- 
ed upon  the  land  in  question  as  her  tenant  in 
1892,  about  18  years  before  the  trial,  when 
she,  then  having  possession  of  the  land  for 
herself  and  the  other  Winchester  heirs,  told 
Sherman  be  could  go  on  the  land  in  question, 
live  on  it  and  look  after  it,  and  keep  trespass- 
ers from  cutting  timber,  and  that  sbe  ex- 
plained to  him  bow  the  title  was  held  by  the 
heirs  of  Joseph  Winchester.  She  says  Sher- 
man Watson  never  claimed  the  land  by  ad- 
verse possession  while  he  lived  there  under 
her,  and  in  this  she  is  corroborated  by  her 
son  Joe  Nealy  Trox^.  Sherman  W^ataon, 
however,  contradicted  Mrs.  Troxell  and  her 
SOD  in  this  respect  Mrs.  Troxell  fartha 
testified  that  her  father  gave  her  the  land  in 
exchange  for  a  cow,  and  delivered  the  patent 
to  her,  but  that  she  never  claimed  more  than 
her  part  as  an  heir,  and  that  she  and  the 
other  h^rs  paid  ttie  taxes.  She  sold  ber  in- 
terest to  Sherman  Watson  on  January  4, 
1901,  while  he  was  living  on  the  land.  So 
from  this  testimony  it  would  appear  Sliennan 
Watson  went  on  the  land  as  a  tenant  of  the 
heirs  about  1892;  and,  if  this  be  true,  his 
possession  was  never  adverse,  since  It  was 
amicable  while  he  was  holding  under  Mrs. 
Troxell,  and  it  was  a  Joint  possession  after 
the  purchase  from  her  in  1901.  His  posses- 
sion as  Joint  tenant  was  the  possession  of  the 
other  Joint  tenants  as  well.  Johnson  v.  Myer, 
168  Ky.  430,  182  S.  W.  190. 

In  Kidd  V.  BeU,  122  S.  W.  235,  this  court, 
in  considering  what  would  amount  to  adverse 
possession  by  one  Joint  tenant  against  anoth- 
er, said: 

"Practically  all  of  this  land  is  wild  moantaio 
land,  valuable  only  for  its  timber  and  minerals. 
The  heirs  of  William  Carson  resided  chiefly  io 
the  West,  and  there  is  no  evidence  that  any  of 
them  knew  that  appellant  was  laying  claim  to 
any  portion  of  the  land  except  the  interests 
which  he  had  purchased,  and  as  ail  deeds  iuid«r 
which  he  acquired  these  interests  referred  to  th« 
land  as  undivided  sixth  interests,  etc.,  by  each 
separate  purchase  be  becnme  a  joint  tenant  or 
tenant  In  common  with  the  remaining  owners 
thereof;  and,  while  it  is  possible  for  a  joist 
tenant  or  tenant  in  common  to  hold  adverselr 
to  his  cotenant,  as  said  by  this  court  in  tho 
case  of  Vermillion  v.  NickeU,  114  S.  W.  270, 
to  make  the  possession  of  a  tenant  in  common 
adverse  to  the  cotenant,  the  possession  must  be 
open,  notorious,  and  hostile  to  the  other  coten- 
ant and  known  by  him  to  be  so." 
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In  the  late  case  of  Johnson  t.  Myer,  16S 
Ky.  432, 182  S.  W.  190,  It  was  forthei;  said: 

"It  is  well  Bettled  that  where  one  joint  owner 
is  in  possession  of  the  whole  tract,  the  presump- 
tion IB  that  he  is  keeping  possession,  not  only 
for  himself,  bat  for  his  cotenant,  according  to 
their  respective  rights.  In  such  a  case  an  ouster 
will  not  be  prestuned  from  the  mere  fact  of  sole 
possession,  which  is  the  extent  of  the  proof  in 
this  case.  •  •  •  That  one  cotenant  may  oust 
another  cotenant  by  some  act  or  declaration  in- 
CMisistent  with  the  latter's  title  there  can  be  no 
doubt ;  but,  in  order  to  thus  effect  an  ouster, 
there  mnst  be  afeme  act  or  declaration  incon- 
sistent with  the  right  of  the  excluded  cotenant, 
of  which  he  must  be  apprised.  Or,  as  was  said 
in  rrazier  v.  Morris,  Wl  Ky.  76  [170  S.  W. 
496] :  'Where  a  possession  is  in  its  origin  am- 
icable, it  will  not  become  adverse  so  as  to  set 
the  statute  running,  unless  the  property  is  in 
fact  held  adversely  and  in  such  a  manner  as  to 
apprise  the  other  party,  or  a  person  of  ordi- 
nary prudence,  that  the  holding  is  adverse. 
Padgett  y.  Decker,  145  Ky.  227,  140  S.  W.  1S2, 
and  cases  therein  cited.' " 

See  2  C.  J.  p.  267,  and  1  B.  0.  L.  p.  741, 
to  the  same  effect 

The  testimony  ol  Mrs.  Troiell  Is  sustained, 
to  some  extent,  by  the  language  of  her  deed 
to  Sherman  Watson,  by  which  she  conveyed 
to  him  her  undivided  Interest  in  the  land. 
She  did  not  claim  to  convey  the  whole  title. 
So  far  as  this  record  shows,  Sherman  Wat- 
son never  made  it  known  to  any  one  that 
he  was  claiming  adversely  to  the  heirs  of 
Joseph  Winchester.  McClanahan  v.  Brown, 
167  Ky.  453,  168  8.  W.  467.  He  acquired 
his  title  to  a  one-half  Interest  in  the  tract 
from  Mrs.  Troxell  and  her  sisters,  and  pre- 
sumably entered  under  them;  and  at  no 
time  did  he  let  the  appellants  know  that 
he  was  claiming  otherwise  than  as  Joint 
tenant.  Being  a  joint  tenant,  he  had  the 
right  to  enter ;  and,  in  the  absence  of  a  con- 
trary showing,  it  will  be  presumed  that 
his  possession  under  such  an  entry  was  ami- 
cable.   2  C.  J.  p.  264. 

It  should  not  be  overlooked  that  Sherman 
Watson  bought  Mrs.  Troxell's  interest  in  Jan- 
uary, 1901,  nearly'  5  years  before  he  claimed 
to  have  bought  the  entire  tract  from  his 
brother  Nathan,  in  November,  1905,  and  that 
Mrs.  Troxell's  deed,  by  its  terms,  only  con- 
veyed an  undivided  Interest,  while  the  deed 
of  the  other  three  sisters,  made  in  1912,  like- 
wise conveyed  to  Watson  only  an  undivided 
three-fourths  Interest.  These  conveyances, 
and  their  acceptance  by  Watson,  show  that 
he  was  not  then  claiming  adversely  to  any 
one,  but  thought  be  was  acquiring  the  entire 
Interest  by  his  purchases  from  the  Kentucky 
heirs. 

Our  conclusion  upon  this  point  is  that, 
while  there  is  a  modlcnm  of  proof  tending  to 
show  that  Sherman  Watson  held  adversely 
to  appellants,  the  decided  weight  of  the  proof 
Is  the  other  way,  and  that  the  verdict  should 
have  been  set  aside  as  being  flagrantly 
against  the  evidence. 

[B]  4.  Instruction  No.  1  on  adverse  posses- 
sion is  criticised  because  it  authorized  a  find- 
ing for  the  defendants  if  they,  for  a  period 
of  15  years  or  more  next  before  the  com- 


mencement of  the  action,  "held  and  claimed 
said  lands"  adversely,  etc.  This  instruction 
is  substantially  a  copy  of  the  Instruction  giv- 
en in  Le  Moyne  v.  Neal,  158  Ky.  319,  164  S. 
W.  964,  where  we  said  that  the  word  "held" 
was  not  sufficient  to  take  the  place  of  the 
word  "possession,"  in  an  instruction  on  ad- 
verse possession.    In  that  case,  we  said: 

"It  will  be  observed  that  the  latter  part  of 
instruction  No.  1  on  adverse  pofiscssion  author- 
izes a  finding  in  favor  of  defendant  if  the  de- 
fendant, for  a  period  of  15  years  or  more  next 
before  the  commencement  of  the  action,  'held  and 
claimed  said  lands  against  the  plaintiff  Ije 
Moyne  and  all  persons  whomsoever  openly,  no- 
toriously, continuously,  uninterruptedly,  vislMy, 
and  adversely.'  In  view  of  the  fact  that  the 
jury  may  not  understand  the  meaning  of  the 
word  held,'  we  do  not  regard  it  as  sufficient  to 
take  the  place  of  the  word  'possession.'  It  is 
better  to  use  the  stereotyped  expression  'actual, 
open,  notorious,  continuous,  adverse,  and  peace- 
able possession.' " 

Upon  another  trial,  the  court  wtU  correct 
this  instruction  in  this  respect,  if  there  should 
be  sufficient  proof  to  submit  the  case  to  the 
Jury. 

[t]  5.  The  objection  now  taken  to  the  mis- 
conduct of  counsel  for  the  appellees  in  his 
argument  to  the  Jury  is  not  subject  to  review, 
because  it  does  not  appear,  except  in  the 
grounds  for  a  new  trial,  that  any  objection 
was  made  at  the  time  the  statement  was 
made.  Saylor  v.  Commonwealth,  57  S.  W. 
614,  22  Ky.  Law  Rep.  472 ;  Jenkins  v!  Chism, 
25  Ky.  Law  Hep.  738,  76  S.  W.  406. 

[7]  0.  Appellants'  claim  for  damages  for 
wanton  waste  Is  based  on  sections  23S2  and 
2334  of  the  Kentucky  Statutes,  which  read  as 
follows : 

"Sec.  2382.  If  a  tenant  in  common.  Joint  ten- 
ant, or  parcener  commit  waste,  he  shall  be  lia- 
ble to  his  cotenants  jointly  or  severally  for  dam- 
ages." 

"Sec.  2834.  If,  in  any  action  for  waste,  the 
jury  find  that  the  waste  was  wantonly  commit- 
ted, judgment  shall  be  entered  for  three  times 
the  amount  of  the  damages  assessed." 

It  is  well  settled,  both  by  statute  and  by 
the  adjudications  of  this  court,  that  a  tenant 
in  common  cannot  lawfully  sell  timber  from 
land  Jointly  owned  with  others,  without  their 
consent  Novels  v.  Kentucky  Lumber  Co., 
108  Ky.  550,  56  S.  W.  969,  22  Ky.  Law  Rep. 
247,  49  L.  R.  A.  416,  94  Am.  St  Rep.  388; 
Burt  &  Brabb  Lumber  Co.  t.  Clay  City  Lum- 
ber Co.,  Ill  Ky.  725,  64  S.  W.  652,  23  Ky, 
Law  Rep.  1019.  The  rights  and  remedies  of 
cotenants  In  such  cases  .are  pointed  out  In 
the  Nevels  Case,  above  dted. 

[S]  But,  as  appellants  did  not  offer  any  in- 
struction on  this  subject,  they  cannot  now 
complain  of  the  court's  failure  to  instruct  up- 
on the  question.  C,  N.  0.  &  T.  P.  R.  B.  Co. 
V.  Curd,  60  S.  W.  297,  22  Ky.  Law  Rep.  1222 ; 
Louisville  By.  Co.  v.  Blum,  89  S.  W.  18C,  28 
Ky.  Law  Rep.  253 ;  S.  C.  &  C.  St  By.  Ca  v. 
Core,  90  S.  W.  562,  29  Ky.  Law  Rep.  839; 
Bell  V.  Louisville  Ry.  Co.,  148  Ky.  189,  146  S. 
W.  383. 

Judgment  reversed,  and  action  remanded 
for  further  proceedings  consistent  with  this 
opinion. 
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ORBEN  et  al.  t.  JONES  et  el. 

(Coart  of  Appeals   of  Kentucky.     March   14, 
1916.) 

1.  Taxation  «=s>784(9)  —  Tax  Sales  —  Notiot 
to  owitkb. 

A  sale  of  land  for  taxes  and  tax  deed  puna- 
ant  thereto,  without  notice  to  one  who  purchased 
the  land  subsequent  to  the  accrual  of  the  taxes, 
do  not  convey  any  title. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  Sg  1470,  1471 ;  Dec.  Dig.  «=>734(9).] 

2.  Husband  and  Wits  «=9l6— T>xfe  Bstatkb 
®=»8— HosTiLK  Chabacteb  or  Possession. 

The  possession  of  land  by  a  husband  whose 
wife  holds  a  life  estate  therein,  even  when  ac- 
eompanied  by  his  wife's  disclaimer  of  title,  is  not 
hostile  to  her  possession  and  does  not  ripen  ti- 
tle in  him  as  against  remaindermen. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,   Cent.  Dig.  U  100-106;    Dec.  Dig.  «=» 
16;   Life  Estates,  {§  24-28;   Dec.  Dig.  i&=>a] 
8.  Bekaindebs  *=>17(2)  —  Actions  by  Re- 

kaindxbhen — accbuai.. 

The  right  of  remaindermen  to  proceed  for 
the  recovery  of  land  does  not  accrue  until  the 
death  of  the  life  tenant. 

[Ed.  Note. — For  other  cases,  see  Remainders, 
Cent.  Dig.  {  IS ;   Dec.  Dig.  «=»17(2).] 

Appeal  from  Circuit  Court,  Franklin 
County. 

Action  by  Newton  Green  and  others  against 
Colon  M.  Jonea  and  others.  From  a  Judg- 
ment for  defendants,  plaintUCs  appeal.  -  Re- 
versed, -with  directions. 

Hazelrlgg  &  Hazelrlgg,  of  Frankfort,  for 
HWellanta.  W.  0.  Marshall,  of  Frankfort,  for 
appellees. 

THOMAS,  3.  It  Is  sought  by  this  suit, 
filed  In  the  Franklin  circuit  court  by  some 
of  the  collateral  heirs  and  next  of  kin  of 
Belinda  D.  Jones  (nfie  Green),  to  sell  for 
the  purposes  of  division  two  tracts  of  land 
situated  In  Franklin  county,  one  consistlhg 
of  185  acres  and  the  other  of  38  acres.  The 
latter  tract  Is  a  part  of  a  tract  containing 
70  acres,  known  as  the  Harriett  Marrs  tract. 
The  parties  claim  title  to  the  land  through 
the  win  of  Nicholas  P.  Green,  who  was  the 
father  of  Belinda  D.  Jones,  and  who  died 
in  the  early  part  of  the  year  1880,  testate 
and  domiciled  In  Franklin  county,  and  whose 
will  was  probated  In  the  county  court  of  that 
county  on  March  30,  1880.  The  testator 
devised  to  his  various  children  specific  tracts 
of  land,  the  one  to  his  daughter  Belinda 
Jones  being  the  186  acres  sought  to  be  sold 
in  this  proceeding.  By  a  residuary  clause 
In  his  will  he  directed  that  any  land  which 
he  might  own  at  his  death  not  covered  by 
gpedflc  devises  should  be  divided  between  bis 
dilldren  so  as  to  make  them  as  nearly  equal 
as  possible.  Under  this  clause  there  was  set 
apart  to  Mrs.  Jones  33  acres  of  the  70-acre 
Harriett  Marrs  tract,  It  having  been  purchas- 
ed by  the  testator  after  executing  his  will 
and  of  course  passing  under  the  residuary 
clause  therein.  By  his  will  Nicholas  P.  Green 
limited  the  estate  of  Mrs.  Jones  to  the  land 


devised  to  her.  Including  that  covered  by  the 
residuary  clause,  to  her  natural  life,  and 
after  her  death  to  her  children  or  their  de- 
scendants, if  any,  and  If  none,  then  to  his 
other  children  and  their  descendants.  Mrs. 
Jones  died  in  1910  without  having  ever  borne 
any  children,  whereupon  her  collateral  heirs 
and  next  of  kin  under  the  will  of  Nicholas  P. 
Green  became  the  owners  of  the  two  tracts 
of  land  in  controversy.  This  suit  was  filed 
by  some  of  them  against  th^  others  and  dur- 
ing the  progress  of  the  cause,  the  husband 
of  Mrs.  Jones,  Colon  M.  Jones,  was  made  a 
party  to  the  suit,  and  he  filed  his  answer 
claiming  to  be  the  owner  of  the  33  acres,  be- 
ing a  part  of  the  Harriett  Marra  tract  The 
title  which  he  asserts  to  this  tract  is  based 
upon  the  following  claims:  The  taxes  due 
the  estate  for  the  year  1877  on  the  70-acre 
tract  amounted  to  $8.48;  and.  It  not  hav- 
ing been  paid,  the  sheriff  sold  the  entire  TO 
acres  on  November  6,  1880,  at  which  sale 
one  W.  L.  Jett,  who  was  an  auditor's  agent, 
became  the  purchaser  thereof,  and  he  trans- 
ferred his  bid,  which  he  made  for  and  on 
behalf  of  the  state,  to  W.  Lee  Crutcher,  and 
Crutcher  transferred  it  to  Martha  Thomas 
and  C.  M.  Jones  on  January  1,  1883.  On 
March  22,  1883,  the  then  auditor  of  the  state, 
Fayette  Hewitt,  executed  a  deed  for  and  on 
behalf  of  the  state  to  G.  M.  Jones  for  the 
33  acres  Involved  here^  and  to  Martha  Thom- 
as for  the  remainder  of  the  70-acre  tract 

[1]  Before  the  sale  of  this  land  for  the 
taxes,  Nicholas  P.  Green  had  purchased  and 
become  the  owner  of  it,  and  without  notice 
of  the  unpaid  taxes.  He  died  before  the 
sale,  and  at  that  time  the  land  was  owned 
by  his  devisees.  The  sale  through  and  by 
which  the  auditor  executed  the  deed  herein- 
before mentioned,  as  well  as  the  execution 
of  such  deed,  were  each  made  under  the  pro- 
visions of  an  act  of  the  General  Assembly 
approved  May  6, 1880  (Laws  1870-80,  c.  1565). 

In  the  case  of  Qulnlan  v.  Callahan,  81  Ky. 
618,  this  court  In  passing  upon  the  validity 
of  a  deed  executed  by  an  auditor's  agent, 
conveying  land  sold  for  taxes  under  drcnm- 
stances  quite  similar  and  almost  Identical 
with  the  ones  here,  determined  that  the  pur- 
chaser of  the  land  subsequent  to  the  accroal 
of  the  taxes  and  who  was  the  owner  at  the 
time  of  the  sale  for  the  taxes  was  entitled 
to  notice  of  the  fact  of  the  unpaid  taxes  by 
his  predecessors  in  title,  and  of  the  lien  to 
secure  their  payment.  It  was  furthermore 
held  therein  that  a  sale  under  such  circum- 
stances without  such  notice  was  void  and 
conveyed  to  the  purchaser  no  title.  The  lan- 
guage employed  by  the  court  Is: 

"The  second  section  of  the  axA  entitled  'An 
act  to  amend  the  revenue  laws  of  the  state, 
approved  May  6;  1880,  should  not  be  so  coo- 
strned  as  dispensing  with  the  necessity  of  notict 
to  one  who  has  purchased  the  land  after  the  lien 
for  the  taxes  accrued,  when  the  time  for  the 
collection  of  the  taxes  in  the  ordinary  mode  has 
expired,  and  a  sale  without  notice  or  demand  in 


4=37or  other  cases  see  same  topic  and  KEY-NUMBER  in  all  Key-Numtiered  DIcests  a^d  ladezM 
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such  cases  is,  as  to  the  innocent  purchaser,  void. 
The  right  to  collect  taxes  on  the  part  of  the 
state  is  not  lost  by  the  delay  or  neglect  of  the 
ofiBcer  to  coUect  It  in  the  naual  mode,  and  the 
transmutation  of  titles  being  so  common  with 
reference  to  real  estate,  and  such  liens  not  be- 
ing susceptible  of  discovery  in  the  examination 
of  titles,  there  is  no  reason  or  necessity  for  de- 
priving the  citizen  of  liis  property  without  cita- 
tion or  notice,  and  such  an  attempt  must  be 
held  as  in  violation  of  his  constitutional  rights. 
"While  the  power  to  levy  and  collect  taxes  is  an 
incident  to  sovereignty,  it  is  also  the  object  of  a 
KOTemmeat  like  ours  to  protect  the  private  prop- 
erty of  the  atizen,  and  to  authorise  by  statute 
his  property  to  be  sold  for  the  failure  on  the 
part  of  his  neighbor  to  discharge  a  duty  owing 
the  state,  ia  an  exercise  of  arbitrary  power, 
and  takes  from  him  the  right  to  the  protection  of 
private  property  guaranteed  him  by  the  Consti- 
tution. The  answer,  therefore,  that  big  proper- 
ty 'was  sold  for  back  taxes  assessed  against  an- 
other, without  notice  or  demand,  was  sufficient 
to  defeat  the  recovery.  No  title  passed  to  the 
purchaser  under  such  a  state  of  case." 

Tbe  deed  executed  by  the  auditor's  agent 
to  appellee  contains  this  claase,  "It  la  ex- 
pressly understood  and  provided  that  tbe 
names  of  the  present  owners  were  not  in- 
cluded in  the  advertisement  under  which  this 
sale  was  made,"  and  also  tbe  further  one, 
"N.  P.  Green'»  heirs,  being  present  owners," 
which  two  clauses  established  tbe  fact  that 
the  then  owners  of  tbe  land  were  not  given 
the  notice  which  this  court  adjudged  to  be 
necessary  in  tbe  Qulnlan  Case,  supra,  in 
order  to  render  tbe  proceedings,  as  well  as 
the  deed  executed  thereunder,  valid.  We 
have  found  no  case  holding  to  tbe  contrary 
of  tbe  rule  laid  down  In  that  case,  and  we 
therefore  hold  that  appellee  Jones  acquired 
no  title  by  tbe  execution  of  tbe  auditor's 
deed,  even  if  there  were  no  other  facts  to 
have  prevented  him. 

[21  Tbe  second  contention  of  the  appellee 
is  that  from  tbe  date  of  the  transfer  of  tbe 
bid  to  blm  in  1882,  be  has  been  in  the  ad- 
verse possession  of  the  33  acres,  and  is 
therefore  entitled  to  hold  It  This  Is  unten- 
able for t;wo  reasons;  tbe  first  being  that  his 
wife  had  a  life  estate  therein,  and  bis  hold- 
ing could  not  have  been  adverse  to  her  title. 
Gambrell  v.  Gambrell,  167  Ky.  734,  181  S. 
W.  328;  Meraman's  Heirs  v.  Caldwell's 
Heirs,  8  B.  Mon.  32,  46  Am.  Dec.  537 ;  22  Oyc. 
1208.  Whatever  may  have  been  his  acts  ac- 
companying bis  holding  be  could  not  convert 
It  from  an  amicable  to  a  hostile  one  as 
apalnst  his  wife,  nor  could  she  by  verbal 
disclaimer,  as  it  is  Insisted'  she  did,  change 
tbe  character  of  his  holding.  His  holding 
was  her  holding,  no  more  and  no  less. 
As  seen,  she  was  but  a  life  tenant,  and 
being  so  her  holding  could  not  become 
adverse  to  tbe  title  In  remainder  so  as  to 
ripen  ber  life  estate  into  a  fee-slmple  title 
as  against  tbe  remaindermen.  Carpenter  v. 
Moorclock,  151  Ky.  506,  152  S.  W.  575 ;  Ison 
T.  Comett,  141  Ky.  771, 133  8.  W.  756 ;  Holmes 
V.  Lane,  136  Kj-.  21.  123  S.  W.  318;  May 
V.  Scott,  14  g.  W.  191,  12  Ky.  Law  Rep.  248; 


Woolfolk  V.  Richardson,  10  8.  W.  320, 10  Ky. 
Law  Rep.  600;  Edwards  v.  Woolfolk's  Adm'r, 
17  B.  Mon-  376;  Mcllvaln  v.  Porter,  etc.,  7 
S.  W.  309,  8  S.  W.  705,  9  Ky.  Law  Hep.  899; 
Simmons  v.  McKay,  5  Bush,  25;  Williams' 
Adm'r  r.  McCIanaban,  3 'Mete.  422;  Daven- 
port V.  Prewett's  Adm'r,  9  B.  Moa  M. 
'  [8]  Tbe  same  authorities  also  bold  that 
tbe  right  of  tbe  remaindermen  to  proceed 
for  a  recovery  of  the  land  does  not  accrue  un- 
til tbe  death  of  the  life  tenant,  which,  as 
we  have  seen  In  this  case,  was  in  1910. 

The  appellee  having  failed  to  show  title 
through  bis  tax  deed,  or  by  adverse  posses- 
sion, it  results  that  be  failed  to  establish 
bis  claim  to  ownership  of  tbe  33  aei«s  In- 
volved. Tbe  court  below  adjudged  tbe  sale 
of  tbe  tract  containing  186  acres,  but  declin- 
ed to  order  a  sale  of  tbe  33  acres,  but  adjudg- 
ed tbe  appellee  to  be  tbe  owner  of  It.  This, 
as  we  have  found,  was  erroneous. 

Tbe  judgment  is  therefore  reversed,  with 
directions  to  order  tbe  sale  of  tbe  33  acres 
as  prayed  for,  and  for  other  necessary  orders 
consistent  with  tbls  opinion. 


McHBNRT  COAL  CO.  v.  ROBINSON. 

(Court  of  Appeals  of   Kentucky.     March  14, 
1916.) 

1.  Plsadiko    «=d3S— SUKPLUSAeS. 

In  a  mine  employe's  suit  for  injuries,  where 
plaintilf  alleged  that  he  was  injured  while  driv- 
ing a  mule  car  because  a  flagman  told  him  that 
tiie  way  was  clear,  but  also  alleged  that  defend- 
ant's servants,  in  char^  of  its  cars  and  oper- 
ations, who  were  superior  in  authority  to  plain- 
tiff, and  engaged  in  a  different  line  of  employ- 
ment, operated  moles,  cars,  and  their  drivers 
with  such  gross  carelessness  that  the  car  and 
mule  driven  by  another  driver  collided  with  the 
car  and  mule  driven  by  plaintiff,  the  allegation 
that  plaintiff  was  notified  the  way  was  clear  was 
a  mere  incident  to  tbe  principal  charge  of  negli- 
gence, and  properly  treated  as  siyplusage. 

[£!d.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  S§  76-80;   Dec.  Dig.  <e=>36.] 

2.  Mabikb  JlNd  Sxbvart  «s>270(4}— Injtoies 
TO   Servant— NKQUQENCK—SuFFiciaifOT  of 

BVIDXNOS. 

In  a  mole  driver's  action  for  injuries 
against  a  coal  company  evidence  held  sufficient 
to  show  that  either  the  negligence  of  a  flagman 
or  of  another  mule  driver  caused  the  accident. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  978;  Dee.  Dig.  «s> 
270(4).] 

3.  Mastbr  and  Sbbtaht  <k3>190  <-  "Fxixow 

Sekvani." 

Drivers  of  haulage  mules  in  a  coal  mine,  on 
different  entries,  having  no  relation  or  com- 
mt:nieation  with  each  other,  except  aS'  they 
might  meet  in.  the  main  entry,  were  not  "fellow 
servants." 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  401:   Dec.  Dig.  e=»199. 

For  other  definitions,  see  Words  and  PhraseSr 
Blrst  and  Second  Series,  Fellow  Servant.] 

4.  Damages  «=3l32  —  Pxhbonai.  Injubies— 

BXCBSBIVK    VbBDICT. 

In  an  action  against  a  coal  company  bv  a 
28  year  old  mnle  driver  earning  $2.^4  a  day, 
for  having  his  band  crushed  between  his  car 
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and  the  entry  wall,  where  the  usefulness  of  the 
hand  for  physical  work,  plaintiff's  only  means 
of  earning  money,  was  practically  destroyed, 
while  he  suffered  intensely  while  having  the 
wound  treated,  a  verdict  for  $3,000  was  not  so 
grossly  excessive  as  to  call  for  reversal. 

[Ed.  Note. — For  ol:her  cases,  see  Damages, 
Cent.  Dig.  §1  372-885,  396;  Dec.  Dig.  «=»132.] 

Appeal  from  Circuit  Court,  Ohio  County. 

Suit  by  Shelby  Robinson  against  the  Uc- 
Henry  Coal  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

H.  P.  Taylor,  of  Hartford;  for  appellant 
Ernest  Woodward  and  Otto  C.  Martin,  both 
of  Hartford,  and  BeaD.  Ringo,  of  Owensboro, 
for  appellee. 

MILLER,  C.  3.  The  appellee,  Shelby  Rob- 
inson, was  employed  as  a  driver  of  a  mule 
car,  hauling  coal  out  of  the  thirteenth  north 
entry  of  appellant's  mine,  at  Echols,  Ky. 
Flelden  Turner  was  also  a  driver  In  the  same 
mine  hauling  coal  out  of  the  thirteenth  south 
entry,  while  Bush  was  a  driver  In  the  entry 
east  of  the  main  entry  and  leading  Into  It. 
The  thirteenth  north  entry  and  the  thirteenth 
south  entry  entered  the  main  entry  at  points 
nearly  opposite  each  other.  Minton  was  em- 
ployed as  a  flagman,  for  the  purpose  of  direct- 
ing the  drivers  at  the  Junction  of  these  en- 
tries, so  as  to  prevent  collisions  between  the 
cars.  On  July  24, 1914,  Robinson,  while  driv- 
ing out  of  the  thirteenth  north  entry,  was 
directed  by  Mlnton  to  go  "ahead"  wlOi  his 
load,  consisting  of  two  cars  of  coal ;  and,  at 
the  same  time,  Mlnton  flagged  Turner,  who 
was  coming  out  of  the  south  entry,  to  stop. 
Turner  denies  that  Mlnton  flagged  him  to 
stop,  but  says  Mlnton  gave  him  the  signal 
to  "come  on."  At  any  rate,  by  some  mlsun- 
deiBtandlng  of  orders,  the  cars  driven  by  Rob- 
inson collided  with  the  car  driven  by  Turner, 
at  the  point  wtere  the  thirteenth  north  entry 
entered  the  main  entry,  and  resulted  in  Rob- 
inson's dght  hand  being  badly  smashed  by 
having  It  caught  between  the»slde  of  the  car 
and  the  face  of  the  coal.  He  recovered  a 
Judgment  for  $3,000,  and  the  company  appeals. 

The  answer  contained  a  traverse ;  pleas  of 
contributory  negligence  and  assumed  risk 
upon  the  part  of  Robinson;  and  the  further 
plea  that  Robinson,  Mlnton,  and  Turner  were 
fellow  servants. 

The  gravamen  of  plaintiff's  complaint  is 
found  In  the  following  excerpt  from  the- pe- 
tition : 

"Plaintiff  says  that  the  injuries  hereinbefore 
referred  to  occurred  in  Ohio  county,  Ky.,  and 
that  the  agents  and  servants  of  the  def»idan^ 
in  charge  and  control  of  said  cars,  mines,  and 
mining  operations,  and  who  were  superior  in  au- 
thority to  the  plaintiff  and  engaged  in  a  different 
line  of  employment,  manai^ed  and  operated  the 
said  mules,  cars,  and  their  drivers  with  such 
gross  negligence  and  carelessness  that  a  car 
and  mule  driven  by  Flelden  Turner  colUded  with 
a  car  and  mule  which  this  plaintiff  was  engaged 
in  driving,  at  a  point  in  the  mine  where,  and  at 
a  time  when,  the  defendant  bad  notified  this 
plaintiff  that  the  right  of  way  for  this  plaintiff 
and  hla  ear  was  clear  and  free  from  danger." 


[1,  2]  1.  It  Is 'first  Insisted  that  appellant's 
motion  for.  a  peremptory  instruction,  made 
at  the  close  of  the  testimony,  should  bare 
been  sustained;  and,  in  support  of  this  con- 
tention. It  Is  Insisted  that  there  is  neither 
proof  nor  allegation  that  the  plaintiff  relied 
on  the  averment  of  the  petition  that  the  right 
of  way  was  clear  and  free  of  dangBr.  This 
criticism  Is  based  upon  the  theory  that  the 
plaintiff  rested  his  case  solely  upon  the  al- 
legation that  he  was  Injured  because  BUntoo 
had  told  him  that  the  right  of  way  was  clear 
and  free  of  danger.  While  it  Is  true  the  pe- 
tition does  contain  that  allegation,  it  Is  far- 
ther Charged,  as  is  shown  above,  that  appel- 
lant's servants  In  charge  of  Its  cars,  and 
mines,  and  mining  operations,  who  were  su- 
perior In  authority  to  the  plaintiff  and  ea- 
gaged  in  a  different  line  of  employment, 
managed  and  operated'  the  mules,  cars,  and 
the  other  drivers  with  such  gross  carel^»- 
ness  and  negligence  that  the  car  and  mule 
driven  by  Blelden  Turner  collided  with  the 
cars'and  mole  driven  by  the  plaintiff;  and 
there  was  abundant  testimony  to  sustain  that 
allegation.  Mlnton  admitted  that  he  directed 
Robinson  to  "come  on"  with*  his  car,  and 
completely  corroborated  the  statement  of 
Robinson  in  that  respect  Clearly,  either  the 
negligence  of  Mlnton  or  Turner  caused  the 
accident;  and  that  one  of  them  was  negli- 
gent clearly  appears  from  their  own  testi- 
mony. Treating  the  allegation  as  to  the 
safety  of  the  way  as  surplusage,  there  was 
both  allegation  and  proof  as  to  the  negligent 
handling  of  the  car  drawn  by  Turner ;  and 
that  was  the  basis  of  plaintiff's  case.  In 
switching,  or  "sluing,"  the  car,  as  the  wit- 
ness speaks  of  It  It  was  the  habit  of  BoUn- 
son  and  other  miners  to  place  one  hand 
upon  the  hlp  of  the  mule,  and  the  other  hand 
upon  the  comer  of  the  car,  the  driver  stand- 
ing, or  sitting  upon  the  seat  immediately  in 
front  of  the  car.  In  this  way,  by  pushing  on 
the  mule  with  one  hand,  and  pulling  on  the 
car  with  the  other,  the  car  could  be  switched 
according  to  the  requirements  of  the  track. 
In  further  support  of  Its  contention  th&t  the 
motion  for  a  peremptory  instruction  should 
have  been  sustained,  appellant  Insists  that, 
in  "sluing"  his  car,  Robinson  negligently 
placed  his  hand  upon  the  outside  of  the  car, 
Instead  of  on  the  inside,  as  he  had  been  di- 
rected to  do ;  and  that  K  bis  hand  had  not 
been  placed  upon  the  outside  of  the  car,  it 
would  not  have  been  caught  between  the  car 
and  the  rib  of  coaL  There  was  an  attempt 
made  by  appellant  to  show  that  this  practice 
was  prohibited  by  a  rule  of  the  mine,  but 
this  attempt  resulted  in  a  total  failure.  Nei- 
ther was  It  shown  that  Robinson  was  in- 
structed not  to  place  his  hand  upon  the  out- 
side of  the  car.  Furthermore,  Robiuson 
states,  and  in  this  he  Is  not  really  contradict- 
ed, that  it  was  necessary  to  place  his  hand 
upon  the  outside  of  the  car  In  order  to  effi- 
ciently switch  the  car. 
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Appellant  farther  Inststs  that  by  givbig  In- 
struction No.  1,  by  wblch  the  court  allowed 
a  recovery  In  case  the  appellant's  eervanta 
Mtnton  and  Turner,  or  either  of  thena,  neg- 
llgHiUy  or  carelessly  suffered  and  permitted 
the  collision  between  the  two  cars,  it  enlarged 
the  Issue  made  by  the  pleadings,  by  allowing 
the  Jury  to  consider  every  kind  of  negligence, 
and  Ignored  and  refused  to  submit  the  Issue 
of  Mlnton's  assurance  of  safety  to  Robinson, 
as  heretofore  pointed  out.  But,  as  above 
stated,  the  petition  expressly  relied  upon  the 
negligence  of  apptilant's  servants  In  operat- 
ing and  managing  the  cart,  and  the  redtal  in 
the  petition  that  the  ooUlsion  occurred  "at  a 
point  in  the  mine  where,  and  at  a  time  when, 
the  defendant  bad  notified  the  plaintiff  that 
the  right'  of  way  for  the  plaintiff  and  his  car 
was  clear  and  free  from  danger,"  was  a  mere 
Incident  to  the  principal  charge  of  negligence, 
and  was  properly  treated  as  surplusage  by 
the  Instruction.  Excluding  the  portion  of 
the  i>etltlon  included  in  the  quotation  just 
given,  the  phraseology  of  the  petition  is 
alnioflt  identical  with  the  language  of  the 
petition  in  L.  &  N.  B.  B.  C!o.  v.  Brown,  127 
Ky.  732,  106  S.  W.  7»5,  32  Ky.  Law  Rep.  552, 
13  Ia  B.  A.  (N.  S.)  1135,  which  was  approved 
by  this  court 

rs]  2.  It  is  further  Insisted  that  Bobinson 
and  Turner  were  fellow  servants,  engaged  in 
the  same  field  of  labor,  employ^  of  a  co- 
ordinate and  equal  degree,  neither  one  having 
the  control  of  the  other,  and  that  the  court 
erred  in  falling  to  give  instruction  C,  which 
offered  to  submit  that  phase  of  the  case  to 
the  Jury.  But  there  Is  no  proof  showing,  or 
even  tending  to  show,  that  Robinson  was  im- 
mediately serving  with  Turner,  or  that  he 
had  any  opportunity  to  advise  with  Turner 
or  protect  himself  against  Turner's  negli- 
gence; and  the  flagman  Minton,  who  had 
charge  of  the  movements  of  all  the  drivers  at 
this  point  in  the  mine,  was,  of  course,  in  a 
different  line  of  employment  L.  &  N.  R.  R. 
Co.  ▼.  Brown,  127  Ky.  732,  106  S.  W.  795.  32 
Ky.  liaw  Bep.  552,  13  L.  B.  A.  (N.  S.)  1135; 
Steams  Coal  &  Lumber  Co.  t.  Tuggle,  156  Ky. 
714,  161  S.  W.  1112.  In  the  Tuggle  Case, 
supra,  Tuggle  was  injured  t>ecause  Richmond, 
another  driver,  had  stopped  his  car  in  front 
of  Tuggle's  car,  without  warning,  thus  caus- 
ing a  collision;  and  the  defense  of  fellow 
servant  was  there  urged,  as  it  is  here.  But 
in  overruling  that  contention,  this  court  said: 

"We  thinli,  however,  that  the  accident  was 
really  due  to  the  fact  that  Riclunond  stopped 
Iiis  train  of  cars  at  the  foot  of  the  grade  when 
be  should  have  gone  ahead,  and,  this  being  so, 
the  negligence  in  the  operation  was  due  to  the 
fault  of  Bichmond.  Taking  this  view  of  the 
matter,  it  is  urged  that  there  can  be  no  recov- 
ery because  it  is  said  Bichmond  and  Tuggle  were 
fellow  servants.  Bat  aside  from  the  fact  that 
the  fellow-servant  doctrine  has  no  place  in  the 
case,  as  Tuggle  was  within  the  prohibited  age, 
tbey  were  not  fellow  servants  any  more  than 
would  be  employes  on  different  street  cars  or  on 
different  railroad  trains.  L.  ft  N.  R.  R.  Co.  v. 
Brown,  127  Ky.  732  [106  8.  W.  795,  32  Ky. 
Law  Bep.  562,  IS  U  B.  A.  (N.  8.)  1136];  Louis- 


ville By.  Oa  V.  Hibbitt  18»  Ky.  48  [129  S.  W. 
319,  139  Am.  St  Bep.  464]." 

Bobinson  and  Turner  being  drivers  on  dif- 
ferent entries,  having  no  relation  or  com- 
munication with  each  other,  except  as  they 
might  meet  oa  the  main  entiry,  they  were  no 
more  fellow  servants  than  the  brakemen  up- 
on dlfferait  railroad  trains  are  fellow  serv- 
ants. 

[4]  8.  Finally,  It  is  claimed  that  the  ver- 
dict Is  excessive.  Bobinson  was  28  years 
old,  and  was  earning  |2.24  per  day.  Dr.  De 
Witt  the  physician  who  attended  Robinson, 
described  his  Injury  In  these  words: 

"Q.  Tell  the  jury  what  you  know  and  found 
out  about  his  injury.  A.  I  went  out  to  Echols, 
and  it  was  such  a  biaid  injury  I  had  him  brought 
to  the  house.  The  bone  was  torn  through  here 
clear  out,  and  there  was  little  sliver;  and  the 
flesh  on  top  of  the  hand  was  torn  out,  and  the 
ba<^  was  torn  out.  At  the  bottom  of  his  fingers 
it  was  not  torn  out  Of  course,  I  rounded  up 
the  bone  and  brought  the  flesh  over  here,  and 
stitched  it  here,  and  here.  On  the  back  of  his 
hand  there  was  an  abrasion.  The  wh<rie  I>ack 
of  bis  hand  was  torn  off,  and  there  was  a  large 
puncture  wound  right  here  that  had  to  be 
stitched  up.  Q.  What  is  the  present  conditton' 
of  the  hand?  A.  It  is  not  any  good  at  all,  ex- 
cept the  fingers  and  thumb.  Q.  How  about  this 
boy's  suffering?  A.  He  seemed  to  suffer  very 
intensely  with  his  liand.  I  had  to  inject  a  half 
to  one  Quarter  of  a  grain  of  morphine  every 
time  I  dressed  it  for  about  two  weeks." 

And,  while  it  appears  that  the  only  b<»e 
that  was  broken  was  the  tip  end  of  the  little 
finger.  It  Is  shown  that  the  fingers  are  drawn, 
and  that  the  usefulness  of  the  hand  for  physi- 
cal work,  which  is  Robinson's  only  means  of 
earning  money,  is  practically  destroyed.  Un- 
der these  circumstances,  we  do  not  rate 
the  recovery  as  excessive. 

In  Lawton  v.  Oglesby  Coal  Co.,  154  IlL  App. 
368,  it  was  held  that  a  recovery  of  $4,500 
by  a  coal  miner,  38  years  of  age,  who  was 
earning  from  ^.30  to  $2.50  per  day,  for  in- 
juries sustained  to  his  hand,  was  not  exces- 
sive. A  verdict  for  a  like  amount  was  sus- 
tained In  Obom  v.  Nelson,  141  Mo.  App.  428, 
126  8.  W.  178,  4>y  a  yoimg  man  who  was  a 
printing  press  (Operator  and  a  profes^onal 
musician,  who  had  his  right  hand  crushed, 
with  the  loss  of  two  fingers,  and,  a  third  finger 
stiffened  and  disfigured.  A  verdict  for  the 
same  amount  by  a  lumber  mill  sawyer,  who 
had  his  hand  Injured  in  contact  with  a  rip- 
saw, was  upheld  In  Glenn  Lumber  Ga  v. 
Qulnn  (Tex.  Glv.  App.)  14»  8.  W.  285.  In 
Sampson  v.  8t  L.  &  S.  R.  Co.,  156  Mo.  App. 
419,  188  8.  W.  98,  a  recovery,  of  $3,000,  by  a 
carpenter  earning  $2.25  per  day,  who  had  his 
left  hand  disabled,  was  held  not  to  be  ex- 
cessive. And  a  verdict  for  a  like  amount  was 
sustained  in  Southern  Pacific  Co.  v.  Sorey 
(Tex.  Civ.  App.)  142  8.  W.  119,  where  the  plain- 
tiff liad  his  right  hand  imdly  nutshed,  and  one 
finger  lost  A  verdict  for  $3,200  was  sus- 
tained in  Poll  V.  Numa  Block  Coal  Co.,  149 
Iowa,  104,  127  N.  W.  1105,  33  L.  B,  A.  (N. 
S.)  046,  by  a  miner  whose  hand  had  been 
permanently  crippled,  to  a  material  extent 
In  McLeod  v.  Chicago,  etc.,  By.  Co.,  65  Wash. 
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82,  117  Paa  749,  the  court  sustained  a  ver- 
dict for  $3,000  recovered  l^  a  carpenter,  28 
years  old,  for  permanent  Injury  to  bis  wrist, 
probably  necrosis  of  the  bone. 

Bearing  In  mind  the  rule  announced  in  L. 
&  N.  E.  H.  Oo.  V.  Mitchell,  87  Ky.  827,  8  S. 
W.  706,  that  it  Is  only  when  the  verdict  is 
glaringly  excessive,  and  appears  at  first  blush 
to  have  resulted  from  passion  or  prejudice, 
that  we  can  Interfere,  we  are  not  prepared 
to  say  that  a  verdict  of  (3,000  for  practically 
the  loss  of  the  right  hand  of  a  young  man 
23  years  old  is  excessive.  L.  &  N.  B.  R.  Co. 
V.  Moore,  83  Ky.  675 ;  I*  &  N.  R.  a  Co.  v. 
Popp,  96  Ky.  90,  27  8.  W.  992,  16  Ky.  Law 
RepL  369;  O.  &  O.  Ry.  v.  Davis,  119  Ky.  641, 
80  S.  W.  14,  22  Ky.  Law  Rep.  1156;  South 
Covington  &  Cincinnati  St  Ry.  Co.  v.  Weber, 
82  a.  W.  986,  26  Ky.  Law  R^.  922;  Cox's 
Adm'r  V.  Louisville  &  N.  R.  R.  Co.,  187  Ky. 
388, '125  S.  W.  1056;  Louisville  Ry.  Co.  v. 
Bryant,  142  Ky.  162,  134  S.  W.  182;  O.  N.  O. 
T.  P.  Ry.  Co.  V.  Goode,  169  Ky.  102,  188  S. 
W.  264;    Ann.  Gas.  1913A,  1361,  note. 

Judgment  affirmed. 


UNITED  STATES  FrDELITT  &  GUAR- 

ANTT  00.  et  aL  ▼.TRAVELERS'  INS. 

MACH.  CO. 

(Court  of  Appeals   of   Kentucky.     March   14, 

1916.) 
Appbai.  and  Ebbob  «=>832(1)— Rebeabino— 
Ikmatebial  Ebbob. 

Rehearing  was  denied  where  the  error  dis- 
closed by  the  petition  was  wholly  immaterial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3215;  Dec.  Dig.  <8=>832(1).] 

On  petition  for  rehearing.    Petition  denied. 
For  former  opinion,  see  167  Ky.  382,  180  S. 
W.  815. 

Brown  &  Nuckols,  of  Frankfort  T.  T.  Ans- 
berry,  of  Washington,  D.  C,  J.  P.  Hobson  & 
Son,  of  Frankfort,  and  Wm.  Marshall  Bullitt 
and  Alex  Scott  Bullitt  both  of  Louisville,  for 
appellants.  David  R.  Castleman,  Merit 
O'Neal,  Wm.  B.  Thomas,  and  Pryor  &  Castle- 
man, all  of  Louisville,  for  appellee^ 

SETTLER  J.  A  careful  reading  of  tbe  pe- 
tition for  a  rehearing  filed  by  the  appellants 
in  this  case  has  failed  to  convince  us  of  any 
substantial  error  in  the  opinion,  either  in  its 
conclusions  of  fact  or  law.  The  only  error  in 
the  opinion  disclosed  by  the  i>etltion  for  re- 
hearing is  one  that  Is  wholly  immaterial. 
'JOie  error  in  question  Is  contained  In  the  ref- 
erence made  in  the  opinion  to  the  case  of 
Newton  V.  Bayless  Fruit  Co.,  155  Ky.  440, 169 
S.  W.  968,  following  the  quotation  of  a  mle 
at  law  announced  in  the  opinion  thereof, 
which  rule,  together  with  the  measure  of 
damages  approved  therein,  appellants  had, 
in  argument  contended  was  applicable  to  the 
issues  of  fact  In  this  case.  The  error  con- 
sists In  the  statement  that  it  was  held  In 
Newton  ▼.  Bayless  Fruit  Co.  that  tbe  rule 


quoted  could  not  be  Invoked  by  the  defend- 
ant In  that  case;  whereas,  It  was  therein 
held  to  be  applicable. 

As  the  writer  of  the  opinion  in  that  case 
also  wrote  the  oplnlcm  In  this  case.  It  Is  ob- 
vious that  the  patently  Immaterial  error  In 
question  was  inadvertently  committed.  What 
was  in  the  mind  of  the  writer  that  the  meas- 
ure of  damages  approved  in  Newton  v. 
Bayless  Fruit  Ca,  supra,  and  which  counsd 
for  appellant  insisted  should  have  been  em- 
braced tn  the  instruction  to  the  jury  in  tbls 
case  on  the  subject  of  damages,  had  no  ap- 
plication to  the  issues  of  fact  In  this  case. 
This  is  shown  by  the  following  excerpt  from 
the  opinicMi  in  this  case: 

"The  measure  of  damages  as  jiveii  in  the 
case  supra  [Newton  v.  Bayless  Fruit  Co.]  is 
not  applicable  here.  It  Is  true  there  was  no 
election  made  by  the  appellee  in  this  case  to  re- 
fuse to  perform  the  contract  because  of  the 
failure  of  the  first  machines  delivered  to  conform 
to  the  requirements  thereof,  as  audi  election  was 
postponed  and  prevented  by  the  repeated  assur- 
ance of  tbe  Noyes  Manufacturing  Company, 
made  at  the  time  of  each  delivery  of  the  ma- 
chines, down  to  the  time  the  last  of  the  132 
were  delivered,  that  it  would  be  able  to  remedy 
tbe  defects  apparent  therein  so  that  they  would 
perform  the  required  mechanical  func- 
tion.   •    •    •»' 

The  petlti<m  presenting  no  reason  for  tbe 
rehearing  asked,  It  is  hereby  overruled. 


BASHAM  V.  OWBNSBORO  CITI  R.  CO. 

(Court  of  Appeals  of   Kentucky.     March   14, 
1916.) 

1.  Stbbet  Rahuioadb  <^=»113(1)— Tbbspassino 
Child — Action  fob  Injubies— Bvidenck. 

In  an  action  against  a  street  railroad  for 
injuries  to  a  boy  when  stealing  a  ride  on  a  car, 
evidence  that  on  other  occasions  the  motorman 
had  incited  tbe  boy  to  ^ct  on  the  car  to  turn 
the  switch  for  him,  paying  him  in  money  and 
candy  for  the  service,  was  inadmissible,  since 
negligence  in  a  particular  instance  cannot  be 
establiahed  by  evidence  of  other  similar  acts  of 
negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Cent  Dig.  {{  229,  231-233;  Dec.  Dig. 
«=>li3(l).l 

2.  Tbial  «=»28(3)— Inspection  op  Street  Cab 

BY  JUBT— STATTJTB. 

Though  Civ.  Code  Praa  |  818,  merely  au- 
thorizes the  jury  to  view  real  propertjr  and  the 
place  where  a  material  fact  occurred,  in  an  ac- 
tion against  a  street  railroad  for  injuries  to  a 
boy  stealing  a  ride  on  a  car,  the  court  could 
allow  the  jury  to  inspect  the  car,  though  not  at 
the  ijlace  of  accident  or  the  courthouse,  after 
showing  that  its  condition  was  unchanged. 

[Ed.  Note. — For  other  caBes,  see  Trial,  Cent 
Dig.  I  79;   Dec.  Dig.  «8=»28(3).]  ■ 

3.  Tbiai.  «=»296(3)  —  Inbtbuction  Cubkd  by 
Otheb  Instbcction. 

In  an  action  against  a  street  railroad  for 
injuries  to  a  boy  while  stealing  a  ride,  where 
Uie  real  issue  in  the  case  was  whether  the 
motorman  did  or  did  not  invite  the  boy  to  ride, 
and  where,  in  instructing  on  contributory  neg- 
ligence, the  court  said  that  the  jury  might  con- 
sider the  plaintiff's  age,  intelligence,  and  experi- 
ence and  knowledge  of  the  car,  the  charge  de- 
fining negligence  as  the  failure  to  exerdae  ordi- 
nary care,  that  Is,  such  care  as  persons  of  ordi- 
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nary  prudence  usually  exercise  under  the  same 
or  similar  circumstances,  not  touching  upon 
plaintiff's  beinK  a  child,  was  harmless  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  700;    Dec  Di«.   <8=>296(3).] 
4.  Appbal  and   Brbob   <S=»843(1)— Rbvbbw— 

Matters  Not  Nkcessabt  to  Decision. 
There  being  no  prejudicial  error  in  the 
record,  and  the  finding  of  the  jury  being  for  de- 
fendant, it  will  not  be  determined  whether  de- 
fendant was  entitled  to  a  peremptory  instruc- 
tion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Diit.  f§  3331-3336,  3837-3341; 
Dec.  Dig.  <8=>843a).] 

Appeal  from  Circuit  Court,  Daviess 
County. 

Action  by  Hardin  Basbatn,  by  next  friend, 
against  the  Owensboro  Cltj-  Railroad  Com- 
pany. From  a  judgment  for  defendant,  plaln- 
tlir  appeals.    Affirmed. 

3.  B.  Hays,  Gilbert  Holbrook,  and  Little  & 
Slack,  all  of  Owensboro,  for  appellant  E.  B. 
Anderson,  of  Owensboro,  and  Funkboaser  & 
Fnnkbouser,  of  EransTllle,  Ind.,  for  appel- 
lee. 

CLAT,  C.  Hardin  Baabam,  suing  by  bis 
motber,  as  next  friend,  brought  this  suit 
against  defendant,  Owensboro  C^ty  Railroad 
Company,  to  recover  damages  for  personal 
Injuries.  From  a  verdict  and  Judgment  in 
favor  of  tbe  defendant,  plaintiff  appeals. 

Tbe  facts  are  as  follows:  Defendant  was 
operating  a  work  car,  called  a  "dummy," 
which  was  being  used  to  transport  water 
tanks  to  tbe  coal  mines  below  Owensboro. 
Tbe  car  was  in  charge  of  a  motorman  by 
tbe  name  of  Pate,  and  was  going  west  on  tbe 
company's  private  right  of  way  some  distance 
north  of  West  Main  street  extended.  Har- 
din Bashnm,  a  boy  10  years  of  age,  was 
standing  near  Sumner's  grocery  as  the  car 
passed.  At  that  time  Herman  Smith,  another 
boy,  was  standing  on  the  running  board, 
Hardin  ran  diagonally  across  tbe  road  after 
the  car  and  grasped  the  handholds  on  tbe 
left-hand  side.  While  clinging  to  them  and 
resting  his  right  foot  on  the  running  board, 
his  left  foot  swung  under  tbe  rear  of  tbe  car 
and  was  cut  off.  After  the  accident  the  car 
moved  only  two  or  three  feet  Hardin  tes- 
tified that  as  the  car  passed  the  motorman 
waved  to  bim,  and  he  got  on  tbe  car  in  re- 
«pouse  to  the  invitation  of  the  motorman. 
His  motber,  who  was  some  little  distance 
away,  also  testified  that  she  saw  the  motor- 
man  wave,  but  oould  not  say  whether  he  was 
waving  at  Hardin  or  not.  Owen  Robert 
Jones,  another  boy  12  years  of  age,  also  tes- 
tified that  be  saw  the  motorman  wave  to 
Hardla  It  further  appears  that  Hardin's 
father  and  mother  frequently  told  him  to 
stay  off  the  cars,  and  ou  one  occasion  pun- 
ished him  for  disobeying  their  orders. 

According  to  the  evidence  for  defendant, 
the  crew  on  the  car  was  composed  of  Pate, 
the  motorman,  and  Jakes  Vames,  the  flagman. 


When  the  accident  occurred  ttie  flagman  had 
gone  down  to  the  switch  to  flag  the  work 
car  across  the  Louisville,  Henderson  &  St 
Louis  Railway  Company's  track.  The  motor- 
man  was  looking  ahead  towards  the  cross- 
switch,  and  did  not  see  the  boy  until  after 
the  accident  occurred.  One  of  the  witnesses 
says  that  the  car  had  gone  about  150  feet  be- 
yond the  boy  when  the  boy  turned  and  ran 
after  the  car.  Other  witnesses  say  that  they 
did  not  see  the  motorman  wave  to  the  boy. 

[1]  The  first  error  assigned  Is  the  refusal 
of  the  trial  court  to  permit  plaintiff  to  prove 
that  on  other  and  former  occasions  Pate,  the 
motorman.  Invited  plaintiff  to  get  on  the  car 
for  the  purpose  of  turning  the  switch  for 
him,  and  paid  plaintiff  In  money  and  candy 
for  such  service.  If  the  motorman  did  this, 
he  was  simply  guilty  of  other  acts  of  negli- 
gence, and  It  Is  well  settled  that  negligence 
in  a  particular  case  cannot  be  established  by 
evidence  of  other  similar  acts  of  negligence. 
L.  &  N.  R.  R,  Co.  T.  Webb,  99  Ky.  332,  35 
8.  W.  1117,  18  Ky.  Law  Rep.  288 ;  Southern 
Railway  Co.  v.  Winchester's  Bx'p,  127  Ky. 
144,  lOe  S.  W.  167;  Baker  r.  Best,  107  S.  W. 
1192,  83  Ky.  Law  Rep.  2. 

[2]  During  the  progress  of  the  trial  the 
court  permitted  the  Jury  to  inspect  the  car 
that  caused  the  accident,  after  It  was  shown 
the  condition  of  the  car  was  the  same  as 
when  the  accident  occurred.  It  Is  Insisted 
that  this  was  error,  because  such  an  in- 
spection Is  not  authorized  by  section  318  of 
the  Civil  Code,  and  the  Inspection  did  not 
take  place  where  the  accident  occurred. 
While  section  318,  supra,  authorizes  a  view 
by  tbe  Jury  of  real  property  and  the  place 
where  a  material  fact  occurred,  it  contains 
no  limitation  on  the  right  of  the  court  to 
permit  the  Jury  to  view  other  objects,  where 
such  a  view  Is  reasonably  necessary  fpr  a 
proper  understanding  and  appreciation  of  the 
facts  in  dispute.  On  the  contrary,  it  Is  weU 
settled  that  a  Jury  may  be  permitted  to  view 
every  kbid  of  article  causing  an  accident, 
when  It  is  shown  that  there  has  been  no  sub- 
stantial change  In  Its  condition  since  the 
accident  South  Covington  &  Cincinnati 
Street  Railway  Company  v.  Flnan's  Adm'x, 
153  Ky.  340,  166  8.  W.  742.  In^tbe  latter  case 
the  rule  was  applied  to  car  wheels.  Ordi- 
narily, ot  course,  such  articles  are  brought  to 
the  courtroom  or  to  the  courthouse  yard,  but, 
where  tbe  property  to  of  such  kind  that  It  can-' 
not  be  transported  to  the  oonrthonse,  It  is  al- 
together proper  to  permit  the  Jury,  under  the 
charge  of  proper  attendants,  to  inspect  it  at 
the  most  convenient  point,  even  though  it 
may  not  be  at  the  place  of  accident. 

[<]  Instruction  No.  4,  is  as  follows: 

"By  'negligence  or  carelessness,'  as  used  in 
these  instructions,  is  meant  the  failure  to  ex- 
ercise ordinary  care;  that  is,  such  care  as  per- 
sons of  ordinary  prudence  usually  exercise  under 
the  same  or  similar  circumstances  to  that  in 
this  case." 
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It  Is  insisted  tbat  this  Instructloii  is  er- 
roneous, and  that  the  court  should  hare  told 
the  Jury  that  ordinary  care  on  the  part  of  the 
plaintiff  was  such  care  as  might  reasonably 
be  expected  of  children  of  his  age  and  intelli- 
gence under  the  circumstances  proven  in  this 
case.  It  appears,  however,  that  the  instruc- 
tion on  contributory  negligence  contains  the 
following  language: 

"  •  •  *  And  in  considerinir  the  contribu- 
tory negligence  of  the  plaintiff,  Hardin  Basbam, 
the  jury  shonld  take  into  consideration  Ms  age, 
intelligence,  and  experience,  and  knowledge  of 
the  car  at  the  time  he  was  injured." 

Willie  it  may  be  true  tbat  Instmction  No. 
4,  Is  technically  incorrect,  yet,  viewed  In  the 
light  of  the  instruction  on  contributory  neg- 
Ugeace,  and  of  the  further  facts  that  the 
real  issue  In  the  case  was  whether  the  mo- 
torman  did  or  did  not  invite  plaintiff  to  ride 
on  the  car,  we  conclude  that  instruction  No. 
4  is  not  prejudicial. 

[4]  In  view  of  there  being  no  prejudicial 
error  in  the  record  and  of  the  finding  of 
the  Jury  In  favor  of  the  defendant,  we  deem 
it  unnecessary  to  determine  whether  or  not 
defendant  was  entitled  to  a  peremptory  in- 
struction on  the  ground  that,  even  if  the 
motorman  did  Invite  plaintiff  to  get  on  the 
moving  car,  be  bad  no  authority  to  do  so. 

Judgment  affirmed. 


BVERSOI;E  V.  EVERSOLE'S  ADM'X. 

(Court   of  Appeals   of   Kentucky.     March   17, 
1916.) 

1.  DiVOHCK       «=»264  —  EJtfect  —  Pbopebtt 

RlQBTS. 

Under  Civ.  Code  Prac.  {  425,  declaring  that 
every  jiid^ent  for  divorce  shall  contain  an  or- 
der restoring  property  which  either  party  may 
have  obtained  from  the  other,  either  directly 
or  indirectly  during  the  marriage,  and  that  pro- 
ceedings to  enforce  this  order  may  be  by  peti- 
tion of  either  party,  the  judgment  of  divorce  op- 
erates to  restore  to  the  divorced  parties  tbe  title 
to  such  property  as  either  may  have  obtained 
from  the  other  during  the  marriage,  and  if  the 
order  of  restoration  be  merely  formal,  ony  ques- 
tion as  to  what  property  shall  be  restored  may 
be  settled  by  subsequent  proceedings. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent, 
Dig.  if  718-721 ;    Dec.  Dig.  <S=>254.] 

2.  DivoBCE    4=>260— Effect— Lux    PouoT— 
"Pbopebtt." 

Property,  like  a  policy  of  life  insurance,  is 
within  Civ.  Code  Prac.  (  426,  declaring  that  a 
judgment  of  divorce  shall  divest  each  party  of 
any  property  which  may  have  been  obtained 
daring  the  marrioge,  so  a  wife  who  was  bene- 
ficiary of  a  policy  on  her  husband's  life,  is  not, 
the  divorce  having  been  granted,  entitled  to  fur- 
ther rights  in  the  policy,  though  if  she  has  paid 
premiums  out  of  her  separate  property,  she  is 
entitled  to  return  of  the  premiums  paid. 

[Ed.  Note. — For  other  cases,  see  Divorce.  Cent. 
Dig.  H  706,  708,  710;    Dec.  Dig.  <8»250. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Property.] 

3.  DivoBCE  €=»2.').3— Pbopbrtt  Rights— Evi- 
dence—"Sevebal." 

Where  it  appeared  that  insured's  divorced 
wife  had,  prior  to  the  divorce,  paid  "several" 
premiums  on   a  policy   upon  his  life,  the  word 


"several"  must  be  taken  as  meaning  two  and 
no  more,  the  actual  meaning  being  indefinite, 
and  the  wife  is  entitled  to  reimbursement  in 
the  amount  of  only  two  premiums. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  §!  716,  717;   Dec.  Dig.  <g5>253. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Several] 

Appeal  from  Circuit  Court,  Perry  County. 

Action  by  M.  C.  Eversole  against  the  Mu- 
tual Life  Insurance  Company  of  New  Torfc, 
revived  upon  death  of  plaintiff  in  tbe  name 
of  administratrix,  to  which  Mahala  Eversole 
was  a  party.  The  defendant  paid  the  i«x>- 
ceeds  of  the  policy  into  court,  and  from  a 
Judgment  for  the  plaintiff  administratrix, 
Mahala  Eversole  appeals.  Reversed  and  re- 
manded, with  directions. 

Napier  &  Turner,  of  Hazard,  and  Jcriin  C. 
Eversole,  of  Booneville,  for  appelUuot  Hogg 
&  Johnson  and  F.  3.  Eiversole,  all  of  Hasard, 
for  appellee. 

CliAT,  C.  On  May  14,  1901,  the  Mutual 
Life  Insurance  Company  of  New  Tork  issued 
a  policy,  insuring  tbe  life  of  M.  0.  Eversole, 
in  favor  of  his  wife,  for  tbe  sum  $1,000.  On 
January  18,  1912,  M.  C.  Eversole  and  his  wife 
separated,  and  on  the  24th  day  of  September 
of  tbe  same  year  he  obtained  a  divorce.  On 
January  27,  1912,  be  wrote  a  letter  to  the 
insurance  company,  asking  that  the  benefi- 
ciary of  the  policy  be  changed.  This  request 
was  not  acted  on.  On  February  27,  1913,  he 
brought  suit  in  the  Perry  circuit  court  for  the 
purpose  of  having  the  policy  made  payable 
to  his  estate  instead  of  his  divorced  wife 
While  this  suit  was  pending  M.  C.  Eversole 
died,  and  thereafter  tbe  suit  was  revived  in 
the  name  of  his  administratrix.  The  com- 
pany paid  the  proceeds  of  the  policy  into 
court  Matiala  Eversole  was  a  party  to  this 
suit,  and  filed  an  answer,  setting  up  a  claim 
to  the  proceeds  of  the  policy.  On  final  hear- 
ing, Judgment  was  rendered  in  favor  of  the 
administratrix,  and  Mahala  Eversole  appeals. 
[1]  Section  425  of  the  Civil  Code  provides: 
"Every  judgment  for  a  divorce  from  the  Ixmd 
of  matrimony  shall  contain  an  order  restoring 
any  property  not  disposed  of  at  the  commence- 
ment of  the  action,  which  either  party  may 
have  obtained,  directly  or  indirectly,  fnmi  or 
through  the  other,  during  marriage,  in  consid- 
eration or  by  reason  thereof ;  and  anj^  property 
so  obtained,  without  valuable  consideration, 
shall  be  deemed  to  have  been  obtained  by  rea- 
son of  marriage.  Tbe  proceedings  to  enforce 
this  order  may  be  by  pedtion  of  either  party, 
specifying  the  property  which  the  other  has 
failed  to  restore ;  and  the  court  may  hear  and 
determine  the  same  in  a  summary  manner,  after 
ten  days'  notice  to  the  party  so  failing." 

In  construing  this  provision  it  has  fre- 
quently been  held  that  the  Judgment  of 
divorce  operates  to  restore  to  the  divorced 
parties  tbe  title  to  such  property  as  either 
may  have  obtained  from  or  ttu-ough  the  oth- 
er, during  marriage,  "in  consideration  or  by 
reason  thereof;  and  this  is  true  whether  the 
return  of  the  proi)erty  is  ordered  by  tbe 
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judgment  of  divorce,  or  In  a  subseqnent  pro- 
ceeding. If  the  order  of  restoratloa  be,  as  Is 
often  the  case,  merely  formal,  or  none  Is 
made  when  the  divorce  Is  granted,  any  ques- 
tion as  to  what  property  shall  be  restored  by 
either  party  to  the  other  may  be  settled  by 
subsequent  proceedings.  Williams  v.  Gooch, 
3  Mete.  487;  Smith  v.  Smith,  56  S.  W. 
968,  22  Ky.  Law  Rep.  255;  Bennett  v.  Ben- 
nett, 95  Ky.  545,  26  S.  W.  392,  16  Ky.  Law 
Kep.  72;  Johnson  v.  Johnson,  96  Ky.  391,  29 
S.  W.  322,  16  Ky.  Law  Rep.  660. 

[2,  3]  It  is  also  held  that  a  policy  of  insur- 
ance Is  property  within  the  meaning  of  the 
Code,  and  if  the  husband  himself  takes  out 
a  policy.  Insuring  his  own  life  in  favor  of 
his  wife  and  the  parties  are  thereafter  di- 
vorced by  a  court  of  competent  Jurisdiction, 
the  wife  is  thereby  divested  of  all  interest  in 
the  policy  of  Insurance  and  cannot,  at  the 
death  of  the  husband,  claim  the  proceeds. 
Nor  does  the  fact  that  the  wife  perform- 
ed valuable  domestic  or  business  services,  or 
paid  the  premiums  on  the  policy,  give  her 
the  right  to  the  proceeds  of  the  policy.  How- 
ever, if  it  appear  that  she,  out  of  her  own 
earxdngs  or  her  own  property,  paid  any  of 
the  premiums,  she  is  entitled  to  be  reimburs- 
ed to  the  extent  of  the  premiums  so  paid, 
with  Interest  thereon  from  the  date  of  each 
payment.  Sea,  Adm'r,  v.  Conrad,  155  Ky.  51, 
iro  S.  W.  622,  47  %.  R.  A.  (N.  S.)  1074,  Ann. 
Cas.  19150,  818;  Schauberger  v.  Morel's 
Adm'r,  168  Ky.  368,  182  S.  W.  198. 

It  appears  from  the  depositions  of  S.  C. 
Coldwell  and  F.  J.  Bversole  that  M.  C.  Ever- 
sole  was  shot  In  the  spring  of  the  year  1906, 
and  that  Mabala  Eversole,  who  was  conduct- 
ing a  boarding  house,  paid  the  premium  then 
due    on    the    policy,    amounting    to    $30.79. 
James  Duff,  who  lived  with  the  Eversoles  for 
seven  years,  says  that  he  remembers  that 
on  several  occasions,  whUe  they  were  residing 
in  Hazard,  Mahala  gave  to  her  husband  the 
money  to  pay  the  premiums  on  the  policy. 
He  also  says  that  on  one  occasion,  while  at 
their  home  In  Montgomery  county,  he  saw 
Mahala  give  her  husband  the  money  to  pay 
the  premium  on  the  iMlicy.    This  was  money 
which  Mahala  bad  earned  by  keeping  board- 
ers.   It  farther  appears  that  Mahala  and  her 
husband  lived  in  Hazard  until  the  spring  of 
1906.    They  then  moved  to  the  country  and 
made  two  crops,  and  from  there  she  moved  to 
Montgomery  county.    The  premium,  amount- 
ing to  ^^.79,  was  payable  on  May  14th  of 
each  year.    The  evidence  Is  sufficient  to  show 
that   Mahala    paid    one   premium    May    14, 
1906,  and  another  premium  after  she  moved 
to  Montgomery  county.    The  time  of  the  last 
payment  is  not  definitely  fixed,  but,  in  view 
of  all  the  drcnmstanoes  of  the  case,  we  con- 
clude that  this  payment  was  made  May  14, 
1909. 

Dnff  farther  says  he  remembers  that  on 
several   occasions,  while   Mahala   and    her 


husband  were  living  In  Hazard,  she  gave 
him  the  money  out  of  her  earnings  to  pay 
the  premium.  The  meaning  of  the  word 
"several"  may  vary  according  to  the  context 
or  the  circumstances  under  which  it  is 
employed.  It  is  sometimes  held  to  mean 
more  than  one  and  sometimes  more  than  two. 
In  view  of  the  fact  that  the  burden  was  on 
the  wife  to  show  the  number  of  premiums 
paid  by  her,  and  In  view  of  Its  Indefinite  and 
uncertain  meaning,  we  conclude  that  the 
word  "several,"  as  employed  by  the  witness, 
should  be  held  to  mean  two  and  no  more. 
Since  the  payments  were  made  whQe  the 
parties  were  residing  In  Hazard,  we  fix 
the  time  of  their  payment  on  May  14,  1904 
and  May  14,  1905.  The  above  four  sums, 
with  6  per  cent.  Interest  thereon  from  the 
date  of  each  payment  until  paid,  should 
have  been  adjudged  to  be  paid  Mabala  Ever- 
sole  out  of  the  proceeds  of  the  policy. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  enter  Judgment  in  con- 
formity with  this  opinion. 


LIMBACH  et  al.  v.  BOLIN  et  aL 

(Court  of  Appeals   of   Kentucky.     March   16, 

1916.) 

WiUJS  €=»118— Vauditt— BxEouwoBf. 

Ky.  St.  §  4828,  declares  that  no  wiU  shall 
be  valid  unless  it  is  in  writing  with  the  name 
of  the  testator  subscribed  thereto,  and,  if  not 
wholly  written  by  the  testator,  the  subscription 
shall  be  made  or  the  will  acknowledged  by  him 
In  the  presence  of  at  least  two  credible  witness- 
es, who  shall  subscribe  the  will  with  their  names 
in  the  presence  of  the  testator.  Deceased;' 
before  he  signed  his  will,  requested  one  J.  to 
witness  it,  who  signed  his  name  to  the  paper. 
Thereafter  deceased  took  the  paper  to  another 
person,  who  witnessed  it ;  deceased  in  the  pres- 
ence of  such  person  subscribing  his  dame  to  the 
document,  but  never  acknowledging  his  signa- 
ture to  J.  Beld,  that  the  will  was  not  duly  exe- 
cuted, as  J.'s  signature  could  not  lend  effi- 
cacy to  the  deceased's  subsequent  signature, 
which  wafTnot  acknowledged  to  him. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  iS  302-304;   Dec.  Dig.  «=»118.] 

Appeal  from  Circuit  Court,  Daviess  County. 

Proceedings  by  Alta  BoUn  and  others  for 
the  probate  of  a  paper  writing  as  the  last 
win  and  testament  of  Louis  A.  MlUer,  op- 
posed by  Mary  Limbach  and  others.  The 
instrument  was  admitted  to  probate  in  coun- 
ty court,  and  on  appeal  to  the  circuit  court 
the  probate  was  upheld,  from  which  Judg- 
ment contestants  appeal.  Reversed,  with  di- 
rections to  refuse  probate. 

Louis  I.  Igleheart,  of  Owensboro,  and  Leo 
H.  Fisher,  of  Huntingburg,  Ind.,  for  appel- 
lants. La  Vega  Clements  -ahd  Clements  & 
Clements,  all  of  Owensboro,  and  R.  W.  Arm- 
strong, of  Huntingburg,  Ind.,  for  appellees. 

THOMAS,  J.  Louis  A.  Miller  died  on  July 
4,  1913,  being  at  the  time  a  resident  of  and 
domiciled  In  Daviess  county.    On  February 
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26,  1912,  be  attempted  to  execute  bla  wllL 
After  his  death  and  on  August  18,  1913,  the 
devisees  therein  (appellees  here)  presented 
the  paper  to  the  county  court  of  Daviess 
county  for  probate,  and  their  motion  for 
that  purpose  was  sustained  and  the  paper 
probated  as  the  last  will  and  testament  of 
Louis  A.  Miller.  From  that  Judgment  an  ap- 
peal was  prosecuted  to  the  circuit  court,  and 
it,  after  hearing,  approved  the  Judgment  of 
the  county  court  in  probating  ttie  paper  as 
such  will.  From  the  Judgment  of  the  cir- 
cuit court,  appellants,  who  are  the  collateral 
heirs  and  next  of  kin  to  L.  A.  Miller,  prose- 
cute this  appeal. 

The  contentions  ■  of  appellants  which  were 
presented  for  the  first  time  in  the  circuit 
court  are:  That  the  paper  was  not  executed 
in  substantial  compliance  with  our  statute 
regulating  the  making  of  wills,  and  that  the 
testator  was  unduly  influenced  to  execute  it 
On  the  trial  in  the  circuit  court,  the  second 
one  was  abandoned,  and  there  was  an  agreed 
stipulation  of  facts  filed  by  the  parties  as  to 
bow  the  paper  was  executed ;  It  constituting 
all  the  evidence  heard  by  the  circuit  court. 
Upon  this  point  the  stipulation  shows :  That 
the  testator  went  to  the  Daviess  County 
Planing  Mills,  carrying  with  him  the  paper 
claimed  to  be  his  will,  it  not  being  in  the 
haudwriUng  of  Miller,  and  he  there  request- 
ed W.  R.  Jagoe  to  witness  It  as  his  will, 
whereupon  Jagoe  signed  his  name  to  the 
paper.  Miller  did  not  subscribe  his  name  to 
it  in  the  presence  of  this  witness,  nor  was 
Us  name  subscribed  to  it  at  the  time  the 
witness  attested  it  with  his  signature.  The 
testator  took  the  paper  in  this  condition, 
without  bis  name  being  subscribed  to  it,  to 
another  place  in  Owensboro,  where  H.  N. 
Biobertson  was  requested  by  liim  to  witness 
or  attest  the  paper  as  his  will,  whicb  was 
dcme  by  Robertson,  and  In  the  presence  of 
this  witness  the  testator  subscribed  his  name 
to  the  paper.  After  tills  subscription  by  the 
testator,  no  acknowledgment  of  it  was  ever 
made  to  the  witness  Jagoe,  and  he  at  no 
time  saw  the  paper  with  the  name  of  the 
testator  subscribed  to  it  The  question  is, 
do  these  acts  constitute  a  substantial  compii- 
ance  with  our  statute  upon  the  subject,  it 
being  section  4828,  Ky.  Statutes,  and  in  lan- 
guage as  follows: 

"No  will  shall  be  valid  unless  it  is  in  writing 
with  the  name  of  the  testator  subscribed  there- 
to by  himself,  or  by  some  other  person  in  his 
presence  and  by  his  direction;  and,  moreover, 
if  not  wholly  written  by  the  testator,  the  sub- 
scription shall  be  made  or  the  will  acknowl- 
eigei  by  him  la  the  presence  of  at  least  two 
credible  witnesses,  who  shall  subscribe  the  will 
with  their  names  in'  the  presence  of  the  testa- 
tor." 

This  supposed  will  is  not  holographic,  and, 
if  vitalized  at  all,  it  must  be  by  that  portion 
of  tbe  section  saying,  ''moreover,  if  not  wh<^- 
ly  written  by  the  testator,  the  subscription 
shall  be  made  or  the  will  acknowledged  by 
bim  in  the  presence  of  at  least  two  credible 


witnesses,"  etc.  As  tbe  testator  did  not  sat>- 
scrlbe  the  paper  in  tbe  presence  of  two  wlt^ 
nesses,  it  becomes  necessary  to  still  farther 
narrow  the  inquiry  to  tbe  meaning  of  tlie 
clause,  "or  the  wUl  acknowledged  by  tilm  in 
the  presence  of  at  least  two  credible   wit- 


When  tbe  will  is  not  a  holographic  one,  it 
may  receive  legal  vitality  under  the  statute 
in  one  of  two  ways :  One  by  the  testator  sub- 
scribing it  in  tbe  presence  of  the  two  witness- 
es, and  they  attesting  it  by  subscribing^  their 
names  in  his  presence ;  and  the  other  l>y  tbe 
testator  acknowledging  the  will  in  the  pres- 
ence of  the  two  witnesses,  who  shall  attest  it 
by  their  signatures  in  his  presence.  Tbe  first 
one  was  not  followed  in  this  case,  and  tbe 
inquiry  is  whether  the  second  one  was.  It 
will  be  observed  that  tbe  paper  which  tlie 
statute  requires  shall  be  acknowledged  by 
the  testator  before  tbe  witnesses  ia  "tbe 
will." 

Great  assistance  in  the  solution  of  the  ques- 
tion t>efore  us  will  be  re^dered  by  ascertain- 
ing the  true  meaning  of  tbe  word  "^viU"  (the 
thing  to  be  acknowledged)  as  used  in  the  stat- 
ute. Blackstone,  in  tils  Commentaries  (vol- 
ume 2,  p.  499),  defines  it  as  "tbe  legal  decla- 
ration of  a  man's  intentions  which  be  wills 
to  be  performed  after  his  death."  This  defi- 
nition is  adopted  with  approval  by  tbe  author 
of  Amer.  &  Eng.  Ency.  of  IJaw  (2d  Ed.)  voL 
SO,  p.  560,  and  also  by  the  court  in  tbe  fol- 
lowing cases:  Smith  v.  Bell,  6  Pet  68,  8  L. 
Ed.  322;  Colton  v.  Colton,  12T  U.  S.  309,  8 
Sup.  Ct  1164,  32  Ii.  Ed.  138 ;  Hardenberg  v. 
Ray,  161  U.  S.  112,  14  Sup.  Ct  306,  88  I..  Ed. 
93 ;  Jackson  v.  Culpepper,  3  Oa.  669 ;  Robin- 
sou  V.  King,  6  Oa.  547 ;  Langdon  v.  -Astor,  16 
N.  Y,  49 ;  Clayton  v.  Liverman,  19  N.  C.  558; 
Price  V.  Johnson,  90  N.  O.  692;  Frew  v. 
Clarke,  80  Pa.  178.  Ani  by  this  court  in  tbe 
precise  words  of  Blackstone  in  the  case  of 
Ward  V.  Ward,  104  Ky.  857,  48  S.  W.  4U. 
The  defltltlon  given  by  Swineboume  is,  "A 
last  win  Is  a  lawful  disposing  of  that  wWdi 
any  one  would  have  done  after  death." 
Swln.  pt  1,  II  3  and  4.  These  definitions 
meet  with  our  approval,  as  well  as  having 
been  adopted  by  this  court  in  the  Ward  Case, 
supra. 

It  will  be  noticed  that  a  paper,  in  order  to 
be  brought  to  the  full  development  of  a  will, 
must,  according  to  Blackstone,  "be  a  legal 
declaration,"  and  by  Swineboume's  defini- 
tion, "a  lawful  disposing,"  etc.,  and  any  paper 
not  possessing  the  requisites  to  make  it  a 
legal  declaration  or  a  lawful  disposition 
would  fall  short  of  tbe  definition  of  a  wiU. 
All  statutes  upon  tbe  subject  of  wills,  both 
English  and  American,  require  them  to  be 
either  signed  or  subscribed  by  the  testator  la 
order  to  render  them  valid  and  efTectual  for 
the  purpose  of  disposing  of  property  after 
death.  Under  all  of  them,  a  paper  which  Is 
not  signed  or  not  subscribed  by  the  testator 
la  wholly  ineCFectual  tor  any  purpose  sad 
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would  not  be  probated  aa  a  will  by  any  court, 
because  it  would  not  be  a  will. 

Wby,  then,  may  we  ask,  could  It  be  a  will 
wben  not  subscribed  or  signed  by  the  maker 
for  the  purpose  of  attestation  or  a<*nowledg- 
ment  before  the  wltneases,  and  yet  not  be  a 
will  unless  signed  or  sabseribed  by  him  for 
the  purpose  of  probate?    If  the  paper  con- 
stituting the  will  is  a  legal  dedamtion  or  a 
lawful  dlspofdticn)  by  the  testator,  it  must  be 
an  executed  one,  which,  according  to  some  of 
tbe  statutes,  must  be  a  subscribed  one,  and, 
according  to  otbero,  a  signed  one.     Tbe  ac- 
knowledgment required  by  the  statute  Is  the 
recognition  by  the  testator  before  the  attest- 
ing witnesses  of  his  subscribed  or  executed 
will.    Without  this  execution  of  the  will  by  the 
testator's  subseQoent  consent,  the  paper  which 
the  witnesses  attest  contains  only  the  testa- 
tor's  consent  or  wish  that  what  la  written 
therein  shall  control  the  disposition  of  bis 
property  after  his  death,  and  without  such 
consent  or  wish  having  the  verity  required 
by  law,  which  would  not  be  legal  declaration 
of  sncb  consent    It  is  the  legalized  consent 
verified  by  subscribing  his  will  which  the 
testator  acknowledges  before  tne  witnesses 
and  wbitdi  they  attest  by  subscribing  their 
names.    In  other  words,  the  paper  which  tbe 
testator  must  acknowledge  to  tbe  attesting 
witnesses  must,  at  the  time  of  such  acknowl- 
edgment, be  a  completed  or  finished  will  so 
far  as  the  requirements  which  the  statute  Im- 
poses upon  the  testator  is  concerned.    This 
is  not  done,  under  oui  present  statutes,  until 
be  has  subscribed  it.    The  direct  question  in- 
volved here,  although  determined  as  herein 
held  by  courts  from  other  Jurisdictions  (Lane 
V.  Lane,  125  Oa.  386,  54  a  E.  90,  lU  Am.  St 
Rep.  207,  and  notes  on  page  213,  5  Ann.  Cas. 
462;    Simmons  v.  Leonard,  91  Tenn.  183,  18 
S.  W.  280,  30  Am.  St  B^.  875;    Chase  v. 
Klttredge,  11  AUen  [Mass.]  49,  87  Am.  Dea 
687 ;  Keed  v.  Watson,  27  Ind.  448 ;  Lewie  v. 
Lewis,  11  N.  X.  220;   Jauncey  v.  Thome,  2 
Barb.  Ch.  [N.  YJ  40,  45  Am.  Dea  432 ;  Tllden 
V.  Tllden,  13  Gray,  110),  has  not  been  direct- 
ly passed  on  by  this  court.    It  has,  however, 
been  Inferentlally  upbeld  in  the  following 
cases :   Shanks  v.  Christopher,  3  A  BL  Marsh. 
144;  Sarah  Miles'  Will,  4  Dana,  1;  Swift  v. 
Wiley,  1  B.  Mon.  :il4;    Chlsbolm's  HeUs  v. 
Ben  Cella,  etc.,  7  B.  Mon.  408;   Griffith's  Ex'r 
v.  Griffith,  5  B.  Mon.  511;    Sechrest,  eta,  v. 
Edwards,  etc,  4  Mete.  163;  Allen  v.  Everett, 
12  B.  Mon.  371;    Soward  v.  Soward,  1  Duv. 
126;    Grubbs  v.  Marshall,  13  S.  W.  447,  U 
Ky.  Law.  Rep.  870;    Savage  v.  Bugler,  76 
S.  W.  361,  25  Ky.  Law  Rep.  763 ;  McKee,  etc, 
V.  McKee's  Ex'rs,  155  Ky.  738,  160  S.  W.  261. 
Tbe  requirements  of  the  statute  tn  force  at 
the  tUne  of  tbe  execution  of  the  wills  under 
consideration  by   this  court  in  these  cases 
were  not  in  eadi  Instance  tbe  same.    In  some 
of  them  the  law  required  the  will  to  be  signed 
by  tbe  testator,  and,  as  this  requirement  was 
the  same  as  that  required  by  the  earlier  Eng- 
lUh  statutes  on  the  subject,  the  constructiou 
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of  the  English  courts  as  to  what  constituted 
a  signing  of  the  will  was  followed  by  this 
court  when  similar  statutes  were  under  con- 
sideration. This  construction  was  to  the  ef- 
fect that  the  will  need  not  be  signed  by  the 
testator  at  the  botton  thereof,  but  the  require- 
ment would  be  fulfilled  if  the  name  of  the 
testator  appeared  anywhere  In  the  body  of 
tbe  will.  This  was  held  to  be  a  sufficient 
signing,  and  accordingly  it  was  held  in  the 
Sarah  Miles'  Will  Case,  supra,  that  the  at- 
testing witnesses  need  not  see  the  testator 
sign  his  name  at  the  foot  of  the  will,  or  see 
the  name  already  signed  at  that  place  wben 
the  body  of  the  will  ccmtained  the  name  of 
tbe  testator  at  the  time  the  witnesses  attest- 
ed it  Inferentlally  holding  that  if  there  was 
no  name  of  the  testator  signed  at  the,  end  of 
the  will,  and  his  name  did  not  appear  in  the 
body  d  the  will  wben  tbe  witness  attested  It, 
it  would  be  Invalid;  the  language  used  be- 
ing: 

"Mrs.  Miles,  the  testatrix,  feU  a  victim  to  the 
cholera,  in  July,  1833.  Before  she  bad  been  at< 
tacked  with  the  fatal  disease,  she  requested  an 
intelligent  neighbor  to  write  her  will,  and  in- 
structed him  liow  to  write  it  He  wrote  it  ac- 
cordingly, and  commencing  witib,  'In  the  name  of 
God,  amen.  I  Sarah  Miles,'  etc.  Ended  with, 
'in  ratification  of  which,  I  have  hereunto  set  my 
hand  and  affixed  my  seal,'  etc.,  adding  a  seal 
without  the  name.  Thus  prepared,  it  was  read 
to  her  and  approved  by  her,  but  was  not  then 
either  sabscnbed  by  her,  or  attested.  However, 
when  afterwards  published,  being  unable  to  sub- 
scribe her  name,  she  acknowledged  the  paper  as 
her  will,  in  the  presence  of  two  witnesses,  who 
attested  it  in  her  presence  and  at  her  request 
From  these  facts,  we  infer  that  her  acknowledg- 
ment was  full,  unconditional,  and  final,  without 
any  intention  to  subscribe  her  name  then  or  aft- 
erwards; but  with  the  wish  that  the  document 
thus  acknowledged  should,  as  acknowledged,  be 
established  as  her  last  will:  and  therefore,  ac- 
cording to  a  long  and  uubrokeu  series  of  adjudg- 
ed cases,  although  we  may  presume  that,  when 
the  will  was  written,  her  name  in  the  beginning 
was  not  intended  to  be  her  signature,  neverthe- 
less, as  it  was  so  designed  and  understood  at 
the  time  of  publication,  we  feel  bound  to  decide 
that  it  is  a  sufficient  signing  of  the  will  within 
the  constructive  operation  of  the  statute,  and  is 
as  effectual  as  it  would  have  been  had  it  been 
subscribed  by  a  stranger  and  acknowledged  by 
her." 

Appellees  rely  on  the  case  of  Allen  v.  Ever- 
ett, supra.  The  law  govemlng  the  executton 
of  wills,  when  the  testator's  will  involved 
in  that  case  was  executed,  was  the  same  as  to 
the  signing  by  the  testator  as  t^p  one  govem- 
lng the  execution  of  wills  tn  the  Sarah  Miles' 
Case,  i.  e.,  the  testator  should  only  sign  the 
will,  and  this  requirement  under  the  adjudg- 
ed cases  was  fulfilled  when  his  name  appeared 
anywhere  in  the  will.  Consequently,  this 
court.  In  the  Everett  Case,  said : 

""The  name  of  tbe  testatrix  is  inserted  in  the 
body  of  this  will,  and  her  signature  is  also  af- 
fixed to  the  bottom  thereof ;  and  if  acknowledg- 
ed by  her  to  be  her  will  to  Chilton  Duff  before 
she  signed  it,  but  with  the  intention  at  the  time 
of  publication  to  give  complete  effect  to  it  as 
her  last  will  and  testament  without  her  signa- 
ture, it  is  valid,  notwithstanding  she  may  have 
afterward,  at  a  different  time,  signed  the  will, 
and  then  acknowledged  it  before  another  sub- 
scribing witness." 
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It  will  be  noticed  that,  In  the  cases  referred 
to,  the  thing  which  the  statute  required  the 
testator  to  do  (sign  the  will)  was  done  either 
before  or  at  the  time  the  witness  attested  it, 
although  the  testator  may  have  subsequently 
in  the  absence  o£  the  witness  performed  the 
nonrequlred  or  nonessential  act  of  signing  his 
name  at  the  bottom  of  the  will.  So  that  these 
cases  and  others  of  their  class  do  not  conflict 
with,  but  rather  uphold,  the  views  which  we 
have  hereinbefore  expressed.  It  will  fur- 
thermore be  seen  that  the  facts  in  the  Sech- 
rest  Case,  supra,  show  that,  at  the  time  the 
witnesses  were  called  upon  to  and  did  attest 
the  will,  all  of  the  acts  which  the  then  law 
required  the  testator  to  do,  Including  the  at- 
taching of  his  name  to  the  will,  had  been 
done.  In  holding  that  the  will  therein  In- 
volved was  legally  executed  and  entitled  to 
probate,  this  court  said : 

"It  may  be  assumed  that  the  name  of  Secbrest 
had  been  written  to  the  paper  before  Henderson 
ever  saw  it,  and  certainl^  before  he  attested  it ; 
his  name  is  written  out  in  full  upon  the  paper 
as  copied  in  this  record,  and  the  mark  is  placed 
between  the  Christian  and  surname.  Henderson 
proves  the  mark  was  made  after  he  subscribed 
it  as  a  witness,  but  does  not  prove  the  name  was 
written  afterward ;  he  only  proves  that  his 
name  and  Carter's  were  written  after  be  saw  it. 
So  that  Secbrest's  name  must  have  been  sub- 
scribed to  the  paper  before  he  saw  it ;  and,  after 
his  name  had  thus  been  subscribed  to  the  paper, 
he  acknowledged  it  to  be  bis  will,  in  the  presence 
of  the  two  witnesses,  who  subscribed  it  as  such 
— which  was  a  compliance  with  the  requisitions 
of  the  statute — and  the  placing  of  the  mark  to  it, 
whether  bv  Secbrest  or  Carter,  was  wholly  un- 
necessary.' 

This  court,  in  the  case  of  Grubbs  v.  Mar- 
shall, supra,  upon  the  question  under  consid- 
eration said : 

"However,  it  does  not  seem  to  us  material 
whether  he  did  actually  make  bis  mark  in  pres- 
ence of  the  first  witness  or  not,  for  it  is  shown 
bis  name  was  then  subscribed  by  another  in  bis 
presence  and  by  his  direction,  which  the  statute 
makes  equivalent  to  an  actual  subscription  by 
the  testator  himself.  And,  although  the  second 
witness  could  not,  nor  did,  testify  he  saw  the 
name  subscribed  by  such  other  person,  he  stated 
the  testator  made  or  retraced  his  mark.  And 
as  both  of  them  testified  the  testator  acknowl- 
edged the  will,  respectively,  in  their  presence, 
we  think  the  law  was  substantially  complied 
with  as  to  the  manner  of  its  execution,  for  it 
is  not  required,  nor  do  we  see  why  it  should  be 
treated  indispensable  for  subscribing  witnesses 
to  be  present  at  the  same  time  and  place  when 
the  wiU  is  acl^nowledged,  if  it  be,  in  fact,  done 
in  the  presence  of  each  of  them.  Maupin  v. 
Woods,  1  Duv.  223." 

And  In  the  case  of  Savage  t.  Bulger,  supra, 
quoted  with  approval  from  the  Sechiest  Case 
as  follows: 

"It  is  not  even  material  whether  the  names 
of  the  attesting  witnesses,  or  that  of  tbe  testa- 
tor, be  first  subscribed,  if  the  witnesses  were 
present  when  the  testator  either  wrote  his  name 
or  acknowledged  it  as  his  signature." 

In  tbe  very  recent  case  of  McKee  ▼.  Mo- 
Kee,  supra,  this  court  said : 

"Clearly  it  was  the  purpose  of  the  statute  to 
so  provide  for  the  execution  and  attestation  as 
to  eliminate  all  possible  danger  of  fraud  or  de- 
ception ;  in  other  words,  to  so  require  tbe  exe- 
cution and  attestation  as  that  the  testator  might  I 


certainly  know  that  tbe  paper  which  he  signed 
was  the  selfsame  paper  which  was  attested,  and 
to  enable  the  attesting  witnesses  to  know  that 
the  paper  they  attested  was  the  same  paper  sign- 
ed by  the  testator." 

And  to  the  same  effect  Is  this  conrt's  opin- 
ion in  the  case  of  Oamett  t.  Foston,  122  Ky. 
195,  91  S.  W.  668,  121  Am.  St  Bep.  436, 
Wherein  this  language  is  nsed: 

"Its  (the  statute)  requisitions  being  similar 
in  import  and  substance,  if  not  so  in  phraseolo- 
gy, there  is  not  much  difiSculty  in  determining 
that  the  acknowledgment  of  a  will  by  tbe  testa- 
tor, in  the  presence  of  the  witnesses,  tiiongb 
written  and  nis  name  subscribed  by  another  at 
another  time,  was  a  sufficient  publication." 

This  language  Is  taken  from  the  case  of 
UpchuK*  V.  TJpchnrch,  16  B.  Mon.  102. 

It  must  not  be  forgotten  that  the  require- 
ment of  the  statute  that  the  will,  when  not 
holographic,  shall  be  attested  by  the  requir- 
ed number  of  witnesses,  and  in  the  manner 
specified,  is  no  part  of  the  legal  ezecntlon  of 
the  will  by  the  testator.  It  is  only  for  pro- 
bative purposes;  the  statute  confining  tbe 
means  of  proving  the  will  after  testator's 
death  to  this  method  only,  as  oar  statute 
on  conveyances  requires  a  deed  to  be  proven 
either  by  an  acknowledgment  before  an  offi- 
cer authorized  to  take  It,  or  before  two  sub- 
scribing witnesses.  Section  501,  Ky.  Stat- 
utes. These  formalities  may  ai^>ear  upon 
the  deed,  still  It  will  convey  no  title  from 
the  grantor,  nor  wUl  It  be  admitted  to  record 
unless  It  bears  the  signature  of  the  grantor. 
This  is  the  holding  of  this  court  in  tbe  case 
of  Helton  v.  Asher,  103  Ky.  730,  46  S.  W.  22, 
82  Am.  St  Bep.  601,  wherein  It  is  said: 

"The  Instrument  in  question  was  invalid.  The 
certificate  of  the  clerk  could  not  impart  any  va- 
lidity to  it  It  was  essential  to  its  validity  that 
it  should  have  been  signed  by  Helton.  Had  it 
been  signed  by  him  and  acknowledged  before  the 
clerk,  then  it  would  have  been  a  recordable  in- 
strument" 

This  section  of  the  statute  as  to  the  ac- 
knowledgment of  deeds  Is  no  more  specific  as 
to  what  shall  be  embraced  in  tbe  acknowl- 
edgment by  the  maker  than  Is  the  statute 
vrith  reference  to  the  execution  of  wills. 
The  rule  as  to  what  constitutes  the  act  of 
acknowledgment  by  tbe  makers,  in  each.  Is 
analogous.  If,  then,  the  signature  of  tbe 
maker  must  be  attached  to  the  deed  and  it 
shall  constitute  a  part  of  the  deed  to  be  ac- 
knowledged, we  fall  to  see  why  the  signature 
of  the  testator  sbonld  not  also  constitute  a 
part  of  the  paper  to  be  at^nowledged  as  bis 

win. 

We  conclude,  then,  that  while  the  direct 
question  Involved  here  was  not  presented  in 
any  of  the  cases  to  which  we  have  referred 
from  this  court,  yet  the  language  employed 
in  the  opinions  at  least  Inferentlally  holds 
that  the  paper  which  the  witness  must  at- 
test, and  which  the  testator  most  acknowl- 
edge, shall  have  been  executed  by  the  tes- 
tator as  prescribed  by  the  statute  In  exist- 
ence at  tbe  time.  We  are  aware  of  the  role 
In  this  state  to  the  effect  that  a  substantial 
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compliance  with  the  statute  Is  all  that  Is 
required  (Flood  v.  Pragoff,  79  Ky.  607,  and 
cases  bercln  died),  but  this  rule  cannot  be 
extended  so  aa  to  dispense  with  an  essen- 
tial requirement  of  the  statute  made  for  the 
purpose  of  prerentlug  fraud  either  upon  the 
testator  or  those  upon  whom  the  law  casts 
bis  property  after  his  death.  The  paper  In 
contest  herein  not  having  been  executed  be- 
fore two  witnesses  In  accordance  with  the 
statute  as  herein  interpreted,  It  should  not 
be  admitted  to  probate  as  the  will  of  Louis 
A.  Miller. 

It  results,  therefore,  that  the  Judgment  of 
the  circuit  court,  manifesting  a  different 
Tlew,  should  be,  and  It  Is,  reversed,  with  di- 
rections to  refuse  the  probate  of  the  paper 
as  the  last  will  and  testament  of  Louis  A. 
Miller,  and  for  proceedings  consistent  with 
this  opinion. 


NUETZEL  T.  TBAVELEKS'  PROTECTIVE 
ASS'N. 

(Court  of  Appeals  of  Kentaclcy.     Feb.  29, 
1916.)  ♦ 

1.  iNsnBANCK  iS=»718— Unattached  Bt-Laws 
AS  Pabt  of  Contraciv- Statute. 

Ky.  St.  i  679,  providicg  that  the  applies- 
tioa,  charter,  or  by-laws,  etc.,  referred  to  in  an 
insurance  policy  or  certincate,  must  be  attached 
thereto  as  a  condition  to  being  admissible  in 
endence  or  being  considered  a  part  of  the  con- 
tract, does  not  apply  to  cases  where  it  is  neces- 
sary to  resort  to  the  unattached,  but  referred  to 
instruments,  to  ascertain  the  engagements  of  one 
of  the  parties,  or  an  essential  element  of  the 
supposed  contract  of  the  policy  or  certificate, 
such  as  the  insurer's  agreement  to  pay. 

[Ed,  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  1854;   Dec  Dig.  «5>718.] 

2.  Insurance  «=»718— Muttjax.  BEPJEirr  In- 
BCBANCE — Unattached  Bt-Laws— Stattte. 

Ky.  St.  i  679,  providing  that  the  by-laws, 
etc.,  referred  to  In  an  insurance  policy  or  cer- 
tificate and  bearing  on  the  contract,  must  be  at- 
tached thereto  as  a  condition  to  being  admissible 
in  evidence  or  considered  part  of  the  contract, 
does  not  apply  where  it  is  necessary  to  resort 
to  the  unattached  by-laws  and  constitution  of  a 
mntnal  beneJBt  association  only  to  determine  the 
amount  of  disability  benefits  which  defendant 
agreed  to  pay, 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  1854;   Dec.  Dig.  <B=9718.] 

Appeal  from  drcoit  Conrt,  Jefferson  Comi- 
ty, Common  Pleas  Branch,  Second  Division, 

Suit  by  Frederick  C.  Nnetzel  against  the 
Xravelers'  Protective  Association.  From,  a 
iudguient  dismlsalng  his  petition,  plalntlfl^ 
appeals.    Beversed,  with  dlrecttons. 

BenJ.  P.  Washer,  of  Louisville,  for  appel- 
lant Wetale  &  Wehle,  of  Louisville,  for  ap- 
peUee. 

THOMAS,  J.  The  appellee  (whom  we  shall 
hereafter  call  defendant)  Is  a  mutual  benefit 
association,  incorporated  under  the  laws  of 
the  state  of  MlssonW,  and  on  the  27th  day  of 
February,  1902,  it  Issued  to  the  appellant 
(whom  we  shall  hereafter  refer  to  as  plain- 


tiff) a  certlflcate  of  membership  to  the  asso- 
ciation, which  by  its  terms  entitled  the  plain- 
tiff as  such  member  "to  all  the  benefits  accru- 
ing from  such  membership,"  ttie  certlflcate 
being  as  follows : 

PA  PA 

"The  Travders'  Protective  Association  of 
America,  by  this  certificate  of  membership,  certi- 
fies that  Frederick  O.  Nuetzel,  of  Louisville, 
Kentucky,  is  a  member  of  the  Travelers'  Protec- 
tive Association  of  America  and  is  entitled  to  aU 
the  benefits  accruing  from  such  membership, 
under  the  provisions  of  the  constitution  and  by- 
laws of  tlds  association,  subject  to  the  oondi- 
tions  printed  on  the  back  hereof,  and  the  ap- 
plication of  membership,  all  of  which  are  made 
a  part  of  this  certificate. 

''Benefits  in  case  of  death  payable  to  Clara 
D.  Nuetxel  his  wife, 

"In  witness  whereot  this  assodation  has  caus- 
ed this  certificate  to  be  signed  by  its  president 
and  secretary  under  the  seal  of  the  association, 
at '  St.  Louis,  Mo.,  this  twenty-seventh  day  o£ 
February,  A.  D.  1J902. 

"[Seal]  Sam  B.  Jones,  President" 

The  rules,  or  conditions,  printed  on  the 
back  of  the  certificate,  are  as  follows : 

"The  member  hereby  agrees  that  the  iollo'wing 
rules  shall  be  observed:  That  the  Travelers^ 
Protective  Association  of  America  shall  not  be 
liable  for  injaries  accrued  by  a  member  in  occu-  ' 
pations  more  hazardous  than  specified  in  his  ap- 
plication for  membership,  or  in  case  of  in- 
juries, fatal  or  otlierwise,  wantonly  or  inten- 
tionally inflicted  upon  himself,  while  sane  or 
insane,  or  in  case  of  disappearance,  or  injuries 
of  which  there  is  no  visible  mark  upon  the  body 
(tiie  body  Itself  not  being  deemed  such  a  mark 
m  case  of  death),  or  In  case  of  injury,  disability 
or  death  happening  to  the  member  while  intox- 
icated, or  in  consequence  of  his  having  been  un- 
der the  influence  of  any  narcotic  or  intoxicant, 
or  death  or  disability  when  caused  wholly  or 
in  part  by  any  bodily  or  mental  infirmity  or 
disease,  dueling,  fighting,  wrestling,  war  or  riot; 
injury  resolting  from  an  altercation  or  quar- 
rel, unnecessary  lifting,  voluntary  overexertion 
(unless  in  a  humane  effort  to  save  human  life), 
voluntary  or  unnecessary  exposure  to  danger, 
or  to  obvious  risk  of  injury,  or  by  unintention- 
al injuries  inflicted  by  the  member  of  any  other 
person,  injury  received  either  while  avoiding  or 
resisting  arrest,  while  violating  the  law  or  vio- 
lating the  ordinary  rules  of  sidety  of  transpor- 
tation companies,  or  riding  on  a  looomotive,  or 
to  cases  of  injury  caused  by  the  diseases  of 
epilepsy,  paralysis,  apoplexy,  sunstroke,  freez- 
ing, orchitis,  hernia,  lumbago,  vertigo  or  by 
sleepwalking,  voluntary  inhalation  of  any  gas 
or  vapor,  injury,  fatal  or  otherwise,  resulting 
from  any  poison,  or  infection,  or  from  anything 
accidentally  or  otherwise  taken,  administered, 
absorbed  or  inhaled,  disease,  death  or  disability 
resnltiitg  from  surgical  treatment  (operation 
made  necessary  by  the  particular  injury  Cor 
which  claim  is  made  and  occurring  within  three 
calendar  months  from  the  date  of  accident  ex- 
cepted) . 

"Any  advisory  surgetm,  phyaician  or  other 
authorized  representative  of  this  assodatioa 
shall  be  allowed  to  examine  the  person  or  body 
of  an  injured  member  as  often  as  may  be  neces- 
sary, in  regard  to  any  alleged  injury  or  cause 
of  death,  and  a  refusal  to  allow  such  examine* 
tion  shall  forfeit  any  and  all  claims  under  tills 
certificate. 

"Beneficiaries  can  be  changed  only  on  ap- 
plication to  the  secretary  at  St  Louis. 

"Any  member  meeting  with  an  accident  must 
notify  the  state  secretary  of  the  division  of 
which  he  is  a  member  and  the  national  secrc- 
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tary  unmediately  of  said  accident,  giving  full 
particulars  of  same  and  name  of  attending 
physician.  In  case  of  failure  to  so  notify,  ex- 
cept because  of  unconsciousness  or  physical  in- 
ability, the  member  shall  forfeit  all  rights  to 
insurance  benefits." 

It  will  be  observed  from  a  reading  of  the 
certificate  and  tbe  printed  rules  on  the  back 
thereof  that  the  defendant,  among  other 
tblngs,  promised  the  plaintiff,  as  the  holder 
of  his  membership  certificate,  to  pay  to  him 
some  benefits  in  case  he  sustained  injuries 
by  accident  of  a  certain  prescribed  nature, 
and  furthermore  agreed  to  pay  his  beneficiary 
named  in  the  certificate  some  amount  of 
money  upon  the  death  of  the  plaintiff,  the 
beneficiary  named  being  his  wife.  There  is 
no  fixed  amount,  either  In  tbe  face  of  the 
certificate  or  the  printed  rules  on  the  back 
of  It,  of  what  the  accident  benefits  should  be, 
nor  ia  there,  in  either  the  face  of  the  cer- 
tificate or  the  printed  rules  on  the  back  of 
it,  any  fixed  sum  that  would  be  due  to  hia 
beneficiary  in  case  of  his  death.  These  items 
are  to  be  ascerta^lned  exclusively,  as  stated 
In  the  certificate  "under  the  provisions  of  the 
constitution  and  by-laws  of  this  association." 

On  April  13,  1913,  the  plaintilT  sustained 
an  accident  by  falUng  from  a  ladder,  by 
wliich  his  left  leg  and  the  kneecap  thereof, 
as  well  as  the  ligaments  surrounding  it,  were 
seriously  injured,  resulting  In  his  being  con- 
fined, as  alleged,  to  an  infirmary  for  a  period 
of  20  weeks,  during  which  time  he  was  total- 
ly disabled,  and  he  charged  that,  following 
the  expiration  of  his  total  disability,  he  was 
partially  disabled  for  an  additional  period 
of  10  weeks  or  more.  In  compliance  with  the 
requirements  of  the  assoclatioDi  he  made  out 
proof  of  l>i8  accident,  together  with  the  re- 
sulting Injuries  and  disabilities,  and  claimed 
that  under  the  constitution  and  by-laws  of 
the  association,  a  member  of  the  class  he  was, 
was  entitled  to  an  indemnity  of  $25  per  week 
for  the  total  disability  'resulting  from  his 
accident,  and  to  $12.50  per  week  for  the  10 
weeks  partial  disability,  which  he  claimed. 
These  items  aggregated  a  total  sum  of  |62S. 
The  association  declining  to  pay  this  sum,  or 
any  part  of  it,  be  filed  this  suit  against  it  In 
the  Jefferson  circuit  court,  common  pleas  di- 
vision No.  2,  on  March  19,  1914,  seeking  to 
recover  from  it  the  sum  of  $626.  The  de- 
fendant demurred  to  tbe  petition,  which  was 
overruled,  and  it  filed  its  answer,  the  first 
paragraph  of  which  was  a  general  denial  of 
the  allegations  of  tbe  petition,  and  tbe  second 
paragraph  it  relied  upon  certain  false  and 
fraudulent  answers,  charged  to  have  been 
made  by  the  plaintifT  in  answer  to  certain 
material  questions  propounded  to  him  in  the 
written  application  which  be  made  when  he 
obtained  bis  certificate  of  memt>er8hlp.  Tbe 
Idalntiff  filed  a  demurrer  to  the  second  para- 
graph of  the  answer,  upon  the  ground  that 
neither  tbe  application  nor  a  copy  thereof 
was  attached  to  the  certificate,  as  is  required 
by  section  679  of  the  Kentucky  Statutes.  The 
court  sustained  this  demurrer,  wliereupon  th« 


defendant  filed  an  amended  or  supplemental 
answer,  in  which  it  was,  'in  substauce,  stated 
ttiat  there  was  nothing  in  the  face  of  tha 
certificate,  nor  In  any  of  the  conditions  print- 
ed on  the  back  of  it,  to  show  that  the  de- 
fendant agreed  to  pay  any  sum  as  Indemnity 
for  accidental  Injuries,  and  that  snCh  sum 
could  only  be  ascertained  by  referring  to  the 
constitution  and  by-laws  of  the  defendant, 
neither  of  which  was  attached  to  the  certifl- 
cate,  nor  was  there  a  copy  of  either  attached 
to  it,  and  section  679  was  invoked  and  relied 
upon  by  it  to  defeat  a  recovery  by  the  plain- 
tiff. A  demurrer  was  filed  by  tbe  plaintiff 
to  this  pleading,  and  the  court  carried  tbe 
demurrer  back  to  the  petition  and  sustained 
it,  and,  the  plaintiff  declining  to  plead  far- 
ther, his  petition  was  dismissed,  and  from 
this  Judgment  he  prosecutes  this  appeal. 

Section  679  of  the  Kentucky  Statntes.  as 
it  existed  dn  1902,  at  the  date  of  the  Issuing 
of  the  certificate  sued  on,  is  as  follows: 

"679.  Application  or  Charter  Referred  to  t« 
Polipy  Mutt  be  Attached  to  it  [FraterwuU  Or- 
ganinatiom  Excepted\. — ^All  policies  or  certifi- 
cates hereafter  issued  to  persons  within  the 
commonwealth  by  corporations  transacting  boa- 
ness  therein  under  this  law,  which  policies  or 
certificates  contain  any  reference  to  the  applica- 
tion of  the  insured,  or  the  constitntion,  by-laws 
or  other  rules  of  the  corporation,  either  as  form- 
ing part  of  the  policy  or  contract  between  the 
parties  thereto  or  having  any  bearing  on  said 
contract,  shall  contain  or  have  attach^  to  said 
policy  or  certificate  a  correct  copy  of  the  ap- 
plication as  signed  by  the  applicant,  and  the 
portions  of  the  constitution,  by-laws  or  other 
rules  referred  to;  and  unless  so  attached  and 
accomparrying  the  policy,  no  such  appliration, 
constitution,  by-laws  or  other  rules  shall  be  re- 
ceived as  evidence  in  any  controversy  between 
the  parties  to  or  interested  in  said  policy  or 
certificate,  and  shall  not  be  considered  a  pan 
of  the  policy  or  of  the  contract  between  eucb 
parties.  The  said  poUcy  or  certificate,  applica- 
tion, constitution,  by-laws  or  other  rules  shall 
be  plainly  printed,  and  no  portion  thereof  shall 
be  in  type  smaller  than  brevier ;  provided,  how- 
ever, that  nothing  in  this  section  shall  be  con- 
strued as  applying  to  health  certificates  or  coa- 
stitutional  receipts,  or  other  evidences  used  ia 
reinstatement  ox  a  policy  or  certificate."  SL 
1899. 

It  Is  admitted  In  the  supplemental  or 
amended  answer,  and  indeed  shown  by  a  copy 
of  the  constitution  and  by-laws  filed  there- 
with, that  in  them  provision  is  made  by 
which  some  sums  of  money  are  to  be  paid 
to  the  member  upon  the  happening  of  the 
conttngenciea  provided  against,  incliidtng  tbe 
one  involved  in  this  case,  and,  as  we  under 
stand  the  record,  the  sum  sought  to  be  le- 
covered  Is  the  correct  one  provided  for,  con- 
ceding the  facts  to  be  as  alleged  by  the  plain- 
tiff in  his  petition. 

It  will  be  seen,  therefore,  that  the  question 
for  determination  is  whether,  under  the  facts 
disclosed  by  the  record,  the  defendant  ma.T 
invoke  the  aid  of  the  section  of  the  statute, 
supra,  which  is  conceded  to  be  applicable  to 
such  insurance  at  the  time  of  the  issuing  of 
this  certificate  to  defeat  a  recovery.    ' 

The  section  of  the  statute  in  questian  as- 
gumes  that  the  negotiations  of  the  parties. 
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culminating  In  tbe  Issuing  of  the  certificate 
or  policy,  constitute,  as  sbown  therein,  an 
enforceable  contract  by  each  one  against  the 
other,  although  It  may  be  contemplated  by 
the  parties  that  such  contract  may  be  enlarg- 
ed, modified,  or  qualified  by  other  documents 
referred  to  In  the  policy  or  certificate,  but 
not  attached  thereto  when  they  were  Issued 
and  delivered.  It  was  to  prevent  such  non- 
attacbed,  but  referred  to,  papers  from  being 
used  for  the  contemplated  purpose  that  the 
Legislature  had  In  mind  la  enacting  the  law. 
It  was  Its  purpose  that  the  Insured  should 
have  at  hand  all  parts  of  the  contract  that 
might  be  expected  to  enter  into  the  measure 
of  the  company's  UaUUty  to  Mm  or  his  obli- 
gation to  It.  It  was  not  the  Intention  to,  nor 
does  the  statute,  forbid  the  consulting  of 
such  referred  to,  but  nonattadied,  papers  In 
order  to  discover  the  residue  of  an  unfinish- 
ed contract,  so  as  to  render  the  negotiations 
between  the  parties  enforceable,  and  not 
nugatory  and  meanineless.  In  other  words, 
the  statute  forbids  the  alteration  in  any  way 
of  the  finished  contract  as  found  within  the 
lids  of  the  certificate  or  policy  when  deliver- 
ed, by  looking  to  the  forbidden  extraneous 
papers,  but  It  does  not  prevent  sudj  extrane- 
ous papers  from  furnishing  the  residue  of 
an  unfinished  contract  as  shown  by  the  cer- 
tificate or  policy. 

Unless  the  constitution  and  by-laws  of  the 
defendant  in  the  instant  case  may  be  looked 
to  in  order  to  ascertain  the  only  promise  oi' 
agreement,  and  in  fact  all  of  the  promises 
and  agreemoits  of  the  defendant,  the  certifi- 
cate sued  on,  standing  alone,  forming  the 
only  contract  between  plaintiff  and  defMid- 
ant,  would  be  entirely  unilateral,  and  of 
no  value  wJliatever  to  'plaintiff,  there  being  no 
promises  or  agreements  found  in  the  cer- 
tificate or  the  rules  printed  on  the  back  there- 
of made  by  the  association  defendant  l^his 
would  reduce  the  transaction  of  1902,  result- 
ing In  the  issuing  of  the  certificate,  into  an 
absurdity.  Without  a  reference  to  the  con- 
stitution and  by-laws,  the  transaction  shown 
in  the  certificate  would  be  that  the  plaintiff, 
as  a  member  of  the  defendant  association, 
should  continue  to  pay  to  it  the  assessed  dues 
in  consideration  of  no  promises  or  agree* 
ments  on  behalf  of  it. 

The  Intention  of  the  parties  herein,  where- 
by the  certificate  was  issued  by  the  defend- 
ant and  delivered  to  and  accepted  by  the 
plaintiff,  was  certainly  intended  to  accom- 
plish something.  It  is  the  rnle  of  law  that 
all  writings,  whether  they  be  contracts  or 
statutes,  shall  not  be  presumed  to  have  been 
entered  into  or  macted  in  vain ;  and  no  stat- 
ute will  be  construed  or  applied  so  as  to 
result  In  an  absurdity.  Sutherland  on  Stat- 
utory Construction,  J  479;  36  Cyc.  pp.  1106- 
1108.  See,  also,  Bailey  v.  Oommcoiwealth, 
11  Bush,  688;  Commonwealth  v.  Ledman, 
127  Ky.  603,  106  S.  W.  247,  82  Ky.  Law  Rep. 
452. 
U]  Followlns  these  views,  we  hold  that 


the  provisions  of  section  679  do  not  apply 
in  cases  where  it  is  necessary  to  resort  to 
the  nonattached,  but  referred  to,  documents 
mentioned  therein  in  order  to  ascertain  the 
promises  of  one  of  the  parties,  or  an  es- 
sential element  of  the  contract  supposed  to 
be  contained  in  the  oertlflcate  or  policy,  for 
without  such  interpretation  of  the  section, 
the  transaction  between  the  parties,  as  mani- 
fested by  the  certificate  or  policy,  standing 
alone,  would  be  a  vain,  empty,  and  absurd 
performance.  This  does  no  violence  to  the 
section  of  the  statute  under  consideration, 
nor  to  the  purpose  for  which  it  was  enacted, 
and  at  the  same  time  prevents  the  company 
from  escaping  UablUty  through  a  resort  to 
the  provlsicms  of  the  statute..  We  are  forti- 
fied in  these  views  by  the  opinion  In  the  case 
of  Norrlstown  Title  Co.  v.  Hanco(^  Insurance 
Co.,  132  Pa.  385,  10  AtL  270.  In  that  case 
the  policy  was  issued  to  the  insured  and  in 
the  face  thereof  it  agreed  to  pay  upon  his 
death  the  amount  of  the  Insurance  "to  the 
beneficiary  named  in  the  application  for  this 
policy."  There  was  no  beneficiary  named  in 
the  policy,  nor  was  the  application,  or  any 
copy  of  It,  attached  to  the  policy.  After  the 
death  of  the  insured,  the  beneficiary  named 
in  the  policy,  William  Legg,  sued  the  com- 
pany to  recover  the  insurance.  There  ex- 
isted a  statute  In  the  state  of  Pennsylvania 
almost,  if  not,  identical  with  our  statute,  as 
contained  in  the  section  supra.  The  plaintiff 
offered  to  prove  by  oral  testimony  that  he 
was  the  intended  and  actual  beneficiary  in 
the  i)olicy.  This  was  objected  to,  and  he 
then  offered  to  show  by  the  nonflled  applica- 
tion that  he  was  such  beneficiary,  which  was 
also  objected  to,  which  objection  was  upon 
the  ground  that  the  application,  being  nonat- 
tached to  the  policy,  could  not  be  introduced 
as  evidence  for  any  purpose.  The  objection 
was  overruled,  and  the  application  was  ad- 
mitted for  the  purpose  for  whldi  It  was  of- 
fered, to  which  the  company  excepted.  The 
trial  resulted  in  a  Judgment  against  It,  and 
the  ruling  of  the  court  in  admitting  the  ap- 
plication was  affirmed  on  appeal  by  the  Su- 
preme Court  of  the  state  of  Pennsylvania, 
and  in  doing  so  it  used  this  language: 

"The  defendant  company  continued  to  receive 
the  premiams  from  Mrs.  Crulkshank,  and  if  the 
defense  now  interposed  is  sustained,  the  result 
is  a  hardship  Uttle  short  of  fraud,  for  the  oom- 
pany  received  her  money  knowing  all  the  whUe 
that  It  would  make  no  return  therefor.  The 
company  failed  to  comply  with  the  requirements 
of  the  act  of  1881,  and  now  seta  op  its  own  fail- 
ure as  a  defense  to  the  policy.  Perhaps  we  are 
too  liberal  to  the  defendant.  The  plaintiff  of- 
fered in  evidence  the  application  which  was  pro- 
duced by  the  defendant  company.  It  contained 
the  name  of  William  Iie^.  This  offer  was  made 
for  the  purpose  of  showmg  the  beneficiary  nam- 
ed in  the  application.  The  parties  to  the  con- 
tract referred  to  this  paper  to  supply  au  ,pmi8- 
sion;  without  this  supply,  the  contraft  was 
meaningless.  If  we  had  sustained  this  offer,  we 
fail  to  see  how  the  defendant  company  could 
have  had  any  just  cause  of  complaint.  The  act 
of  1881,  which  was  passed  in  the  interests  of  the 
insured,  never  cimtemplated  that  such  an  im- 
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proper  use  would  be  made  of  it.  The  admissioii 
of  the  application  for  the  sole  purpose  of  sup- 
plying the  name  of  the  beneficiary  is  demanded, 
in  order  that  justice  may  be  done  to  both  par- 
ties ;  it  docs  no  violence  to  the  purpose  of  the 
act  of  1881.  If  the  company  is  to  escape  liabil- 
ity utTon  its  policies  under  the  present  plea  here 
interposed,  then  the  act  of  assembly  becomes 
a  snare  to  entrap  the  ignorant  and  enrich  the 
insurance  companies." 

To  uphold  tbe  contention  of  the  defendant 
here  would  not  only  permit  It  to  escape  liabil- 
ity, but  would  also  constitute  the  transaction 
out  of  which  the  certlflcate  grew  into  a  mean- 
ingless performance,  and  to  allow  the  associa- 
tion to  collect  through  the  years  that  have 
transpired  the  dues  paid  by  the  plaintiff, 
when  it  knew  that  these  collections  were  be- 
ing made  upon  no  consideration  flowing  from 
It  and  for  which  It  could  not  be  compelled  In 
law  to  make  any  return.  We  fall  to  find 
where  the  law  has  yet  gotten  Itself  to  the 
point  where  It  Is  willing  to  do  this. 

[J]  For  a  still  further  reason  the, conten- 
tion of  the  defendant  Is  unsound.  It  will  be 
noticed  that  the  Introduction  of  the  constitu- 
tion and  by-laws,  as  sought  In  this  case,  Is 
not  for  the  purpose  of  introducing  any  new 
element  of  contract,  nor  for  the  purpose  of 
Introducing  any  additional,  modifying,  or 
qualifying  obligation  upon  either  party.  It 
is  sought  only  for  the  purpose  of  ascertaining 
the  amount  of  the  benefits  which  the  defend- 
ant agreed  to  pay  to  the  plaintiff  upon  the 
contingency  set  out  In  his  petition,  and  for 
this  reason  it  does  not  violate  the  provisions 
of  the  sections  of  the  statute  under  considera- 
tion. This  phase  of  the  case  is  fully  sus- 
tained In  the  case  of  Oorley  v.  Travelers'  Pro- 
tective Association  (being  this  same  d^end- 
ant),  reported  in  105  Fed.  page  854,  46  O.  a 
A.  278.  The  opinion  was  rendered  by  the 
federal  Circuit  Court  of  Appeals  for  the  Sixth 
Circuit,  Including  the  state  of  Kentucky,  and 
it  dealt  with  precisely  the  same  character  of 
certificate  as  the  one  involved  In  this  case 
and  the  precise  question  raised  herein  was 
determined  therein  against  the  present  con- 
tention of  the  defendant  The  contract  there 
under  consideration  had  been  entered  into  in 
Kentucky,  and  section  679  of  the  statute  was 
Invoked  by  the  defendant  as  here,  and  for  the 
same  purpose.  The  <^lnl<m  was  written  by 
Judge  Day,  then  a  federal  Circuit  Judge  for 
the  Sixth  Circuit,  but  now  one  of  the  judges 
of  the  Supreme  Court  of  the  United  States. 
Upon  the  question  under  consideration.  Judge 
Day  in  that  opinion  disposes  of  it  In  the  fol- 
lowing language: 

"It  is  urged  that  this  construction  will  pre- 
vent the  plaintiff  from  recovery  under  this  cer- 
tificate, as  the  constitution  must  be  looked  to 
in  order  to  make  out  a  recovery  of  any  amonnt, 
and  no  part  of  it  is  printed  upon  the  certificnte. 
But  ve  find  that  the  certificate  undertakes  that 
the  'benefits,'  in  case  of  death,  shall  be  payable 
to  the  beneficiary.  It  does  not  introduce  any 
new  element  of  contract  between  the  parties  to 
ascertain  the  amonnt  of  this  benefit  from  the 
constitution.  The  purpose  of  this  statute  is  to 
reijiiiro  the  company,  in  its  policy  or  certificate, 


to  bring  all  of  the  provisions  of  the  contract  to 
the  attention  of  the  insured,  and  definitely  fix 
the  conditions  of  the  insurance  beyond  the  pow- 
er of  others  to  change  or  enlarge  the  contract 
after  his  decease.  To  escape  payment  because 
the  certificate  did^  not  comply  with  the  statute, 
by  failing  to  print  the  provisions  fixing  the 
amount  to  be  recovered  in  case  of  death,  would 
be  permitting  the  company  to  ayoid  the  contract 
by  its  own  wrong  in  failing  to  comply  with  the 
statute." 

In  the  Instant  case,  as  In  the  Corl^  Case, 
the  only  purpose  of  resorting  to  the  nonat- 
tached  constitution  and  by-laws  is  to  ascer- 
tain the  amount  of  the  benefits  to  which  the 
plaintiff  is  entitled.  It  is  not  sought  thereby 
to  alter  or  change  any  stipulation  in  the  cer- 
tlflcate, and  to  permit  such  documents  to  be 
resorted  to  wlU  give  the  contract  some  mean- 
ing and  effect,  and  not  render  it  absurd  and 
meaningless,  as  well  as  to  prevent  the  perpe- 
tration by  the  insurer  of  a  glaring  fraud, 
should  a  contrary  rule  be  adopted.  We, 
therefore,  condude  that  the  court  ened  in 
sustaining  the  demurrer  to  the  petition  and 
in  refusing  to  sustain  it  to  the  amended  or 
supplemental  answer. 

It  is  insisted  by  the  plaintiff  that  section 
679  was  enacted  for  the  benefit  of  the  insured, 
and  that  the  duty  to  attach  the  papers  there- 
in referred  to,  or  copies  thereof,  devolves  up- 
on the  company,  and  that  it  may  not  rely 
upon  nonattached  papers  which  it  was  its  du- 
ty to  have  attached.  There  is  much  reason 
for  this  position,  and  many  of  the  cases  which 
have  been  before  this  court  wherein  the  stat- 
ute was  under  consideration  uses  expressions 
very  Indicative  of  the  correctness  of  this  po- 
sition, but  we  deem  it  unneceasaiy  to  pass 
upon  the  point  herein. 

For  the  reasons  indicated,  the  judgment  is 
reversed,  with  directions  to  proceed  In  accord- 
ance wlUi  this  opinion. 


COMMONWEALTH  r.  HELM. 

(Court  of  Appeals  of  Kentucky.    March  16, 
1916.) 

1.  Plbadino  &=>8(Q)  —  Reply— Conci.usioH8 
OF  Law. 

In  an  action  to  assess  property  alleged  to 
have  been  omitted  from  taxation,  where  drfend- 
ant  set  up  a  former  judgment  as  a  bar,  a  reply 
simply  denying  the  effect  of  the  judgment,  with- 
out denying  its  existence,  states  only  a  conda- 
slon  of  law,  and  is  insufficient  to  avoid  the  judg- 
ment. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  f  21;    Dec.  Dig.  «=>8^).] 

2.  Judgment  <8=479,  550  —  Coixatebal  At- 
tack—Fbatjd. 

A  judgment  in  an  action  to  assess  property 
alleged  to  have  been  omitted  from  taxation  is 
conclusive  between  the  parties,  just  as  a  judg- 
ment in  other  actions ;  and  where  such  judgment 
was  urged  as  a  bar  to  subsequent  proceeding,  it 
cannot  be  collaterally  attacked  for  fraud. 

[Ed.  Note.— For  other  esses,  see  Judgment, 
Cent.  Dig.  H  913-815,  994,  1075,  1076;  Dec. 
Dig.  ®=>479,  5D0.] 
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3.  Taxatiow  «=9S82^(5)  —  Pbocbediwos  to 
AasEss  OinrntD  Pbopbbtt— Statute*— Cow- 

8TKUCTION. 

The  act  of  1912,  which  in  the  main  re-en- 
acted Ky.  St.  {  42O0,  including  the  provision 
that  ho  judgment  by  default  or  otherwise  shall 
be  rendered  against  the  alleged  owner,  unless 
the  statement  contains  such  a  description  of  the 
property  sought  to  be  assessed  as  would  enable 
the  court  to  identify  it,  added  as  subsection  7,  a 
provision  that  no  suit  shall  be  instituted  by  an 
anditor's  agent  to  cause  the  listing  for  taxation 
of  property  alleged  to  be  omitted  from  assess- 
ment, unless  the  petition  or  statement  specifical- 
ly states  the  items  of  property,  designating  them 
by  name  and  character  and  giving  the  amount 
thereof.  Held  that,  in  view  of  previous  con- 
struction of  the  similar  provision  in  the  law,  the 
new  provision  relating  to  the  specification  of 
omitted  property  must  be  deemed  merely  direc- 
tory, a  failore  to  specify  the  property  in  the  pe- 
tition renders  it  subject  to  demurrer,  but  does 
not  render  the  whole  proceeding  void  ;  so,  where 
a  judgment  in  a  former  action  to  assess  omit- 
ted property  was  pleaded  as  a  bar  to  a  subse- 
quent one,  the  state  could  not  avoid  It  by  show- 
ing that  th«  petition  did  not  identify  the  prop- 
erty. 

[Ed.  Note. — ^For  other  cases,  see  Taxation, 
Dec.  Dig.  «S=33e2%(5).] 

Appeal  from  Circuit  CJourt,  Hardin  County. 

Action  by  the  Commonwealth  of  Kentucky 
against  John  L.  Helm.  From  a  Judgment  for 
defendant,  the  Commonwealth  appeals.  Af- 
firmed. 

See,  also,  163  Ky.  69,  173  S.  W.  389. 

M.  J.  Holt,  of  LoulsrUle,  and  B.  A. 
Buckles,  of  Ellzabethtown,  for  appellant.  L. 
A.  Faarest,  of  Ellzabethtown,  for  appellee. 

CLABKE,  J.  On  November  24,  1913,  ap- 
pellant began  this  action  In  the  Hardin  coun- 
ty court,  seeking  to  assess  certain  property 
alleged  to  have  been  omitted  from  assess- 
ment by  appellee  for  the  years  1909,  1910, 
1911,  1912,  and  1913. 

Appellee  filed  answer,  by  the  first  para- 
graph of  which  he  denied  ownership  of  the 
property,  or  that  any  of  it  was  omitted  from 
assessment  for  any  of  said  years.  By  a  sec- 
ond paragraph  he  pleaded  In  bar  a  Judgment 
of  the  Hardin  county  court  in  another  suit, 
adjudging  that  he  had  not  omitted  any  of 
said  proiierty  from  assessment  for  the  years. 
1909  and  1910.  By  a  third  paragraph  he 
pleaded  as  a  bar  to  this  action  a  Judgment 
in  another  suit  of  the  commonwealth,  by  T. 
W.  Hart,  sheriff,  against  him,  adjudging  that 
he  had  omitted  from  assessment  for  the 
years  1911,  1912,  and  1913  "stocks  In  foreign 
corporations,  notes,  bonds,  cash,  cash  on  de- 
posit In  bank,  and  other  credits,"  to  the 
amount  of  $10,000,  and  assessing  the  same 
against  him  for  said  years.  The  case  in 
which  the  Judgment  set  up  in  this  third  para- 
graph of  appellee's  answer  was  rendered  was 
appealed  to  the  Hardin  circuit  court,  and 
thence  to  this  court.  The  opinion  of  this 
court  In  said  case  is  reported  in  Common- 
wealth T.  Helm,  163  Ky.  69,  173  S.  W.  389, 
where  a  statement  of  the  facts  involved  In 
this  action  may  be  found. 


In  the  first  paragraph  of  the  reply  filed 
appellant  alleges  that  the  judgment,  set  out 
in  the  third  paragraph  of  the  answer  as  a 
bar  to  this  proceeding  with  reference  to  the 
years  1911,  1912,  and  1913,  is  a  nullity,  and 
should  be  disregarded,  because  the  petition 
up<m  which  said  Judgment  was  based  de- 
scribed the  property  sought  to  be  assessed 
only  in  general  terms,  and  did  not  describe 
same  as  section  4260,  subsection  7,  of  the 
Kentucky  Statutes  provides  shall  be  done, 
and  that  said  Judgment  was  procured  by  ap- 
pellee by  fraud.  In  the  second  paragraph  of 
said  reply  no  allegation  of  fact  set  up  in  th6 
second  paragraph  of  the  answer  is  denied, 
but  it  is  denied  therein  that  said  facts  con- 
stituted a  bar  to  this  action  in  reference  to 
the  years  1909  and  1910.  The  lower  court 
sustained  a  demurrer  to  this  reply,  and  each 
paragraph  thereof,  and,  appellant  declining 
to  plead  further,  dismissed  its  petition,  from 
which  Judgment  this  appeal  is  prosecuted. 

[1  ]  The  second  paragraph  of  the  reply  hav- 
ing simply  denied  the  effect  of  a  Judgment, 
without  denying  its  existence,  states  only  a 
conclusion  of  law,  and  therefore  is  not  a 
good  pleading  in  avoidance  of  said  Judgment; 
and  it  results  that  the  Judgment  set  up  in  the 
second  paragraph  of  the  answer  was  not 
avoided  by  the  reply,  and  is  a  bar  to  this 
proceeding  to  assess  appellee's  property  for 
the  years  1909  and  1910,  and  that  the  court 
did  not  err  in  sustaining  a  demurrer  to  that 
paragraph  of  the  reply.  Commonwealth  v. 
Bacon,  126  Ky.  33, 102  S.  W.  839,  31  Ky.  Law 
Bep.  472,  and  Commonwealth  t.  Churchill, 
131  Ky.  261,  U5  S.  W.  189. 

[I]  The  second  paragraph  of  the  repl.v  at- 
tempts to  avoid  the  Judgment  in  the  case  of 
the  commonwealth,  by  T.  W.  Hart,  sheriff, 
against  appellee,  set  up  in  the  third  para- 
graph of  the  answer,  npcm  the  following 
grounds:  (1)  That  the  petition  In  that  case 
described  the  ivoperty  sought  to  be  assessed 
for  the  years  1911,  1912,  and  1913  in  gen- 
eral terms  only,  and  not  as  required  by  sub- 
section 7  of  section  4260  ot  the  Kentucky 
Statutes,  and  that. the  Judgment  therein  is 
consequently  void,  and  may  be  disregarded. 
(2)  Because  It  is  alleged  that  said  Judgment 
was  procured  as  the  result  of  fraud  upon 
the  part  of  appellee. 

The  second  reason  assigned  In  the  second 
paragraph  of  the  reply  that  the  Judgment 
was  procured  by  fraud  is  not  an  open  ques- 
tion. It  was  decided  adversely  to  appel- 
lant's contention  in  the  suit  of  Common- 
wealth y.  Helm,  163  Ky.  69,  173  S.  W.  389, 
which  action  was  between  the  same  parties 
as  are  the  parties  in  this  action,  and  this 
court  has  held  in  an  unbroken  line  of  deci- 
sions that  a  Judgment  in  actions  such  as  this 
to  assess  omitted  property  is  conclusive  be- 
twe«i  the  parties.  Just  as  In  other  actions, 
and  that  same  cannot  be  collaterally  attacked 
upon  the  ground  of  fraud,  but  must  be  as- 
sailed, if  at  all,  in  a  direct  proceeding  Instl- 
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tated  for  the  irarpose  under  the  provislonB  of 
the  Code.  Gaines  t.  Johnston,  15  S.  W.  246, 
12  Ky.  Law  Rep.  779;  Commonwealth  t. 
ChurchlU,  131  Ky.  251,  116  S.  W.  189,  and 
numerous  other  cases. 

[S]  2.  The  first  reason  assigned  in  said  sec- 
ond paragraph  of  the  reply,  while  it  presents 
the  construction  of  a  provision  of  a  statute 
enacted  at  the  1912  session  of  the  Legisla- 
ture, which  has  not  heretofore  been  direct- 
ly passed  upon,  does  not  present  any  novel 
question.  The  act  of  1912  referred  to  re- 
enacts  section  4260  of  the  Kentucky  Statutes 
in  toto  so  far  as  same  is  involved  here,  and 
adds  thereto  subsection  7,  as  designated  in 
the  1915  Carroll  Statutes,  which  is  as  fol- 
lows: 

"From  and  after  the  period  when  this  act  shall 
take  effect,  no  suit  shall  be  instituted  by  an  audi- 
tor's a^ent  or  other  officer  of  this  commonwealth 
to  cause  the  listing  for  taxation  of  property 
alleged  to  be  omitted  from  assessment  nnless  the 
petition  or  statement  states  specifically  the  items 
of  property,  designating  them  by  name  and  char- 
acter and  giving  the  amount  thereof. 

"This  act  shall  not  relieve  the  county  attorney 
of  his  duty  of  acting  as  attomey  for  such  agent 
or  to  deprive  him  of  the  compensation  now  al- 
lowed him  by  law." 

Prior  to  this  amendment  said  section  con- 
tained the  following  provision,  which  is  re- 
tained in  the  act  of  1012,  to  wit: 

"No  judgment  by  default  or  otherwise  shall 
be  rendered  against  such  alleged  owner  unless 
the  statement  shall  contain  such  a  description 
of  the  property  sought  to  be  assessed  as  will  en- 
able the  court  to  identify  it"  Acts  1912,  c. 
116,  f  2. 

As  said  statute  existed  prior  to  the  amend- 
ment of  1912  containing  the  provision  last 
above  quoted,  this  court  has  held  that  the 
provision  therein  requiring  such  a  descrip- 
tion of  the  property  as  woold  identify  it  was 
merely  directory,  and  while  a  failure  to  so 
describe  the  property  would  render  the  pe- 
tition bad  on  demurrer,  the  commonwealth 
could  not  take  advantage  of  such  failure. 
Commonwealth  v.  U.  S.  Trust  Co.,  117  S.  W. 
314;  Commonwealth  v.  Bacon,  126  Ky.  33, 
102  S.  W.  839,  31  Ky.  Law  Rep.  472;  Com- 
monwealth ▼.  Churchill,  181  Ky.  251,  116  S. 
W.  189, 


Counsel  for  appellant  contends,  however, 
that  since  the  enactment  of  subsection  7  of 
said  statute  in  1912  a  petition  failing  to  de 
scribe  the  property  sought  to  be  assessed 
as  required  by  said  subsection  is  not  only 
defective  upon  demurrer,  but  that  It  and  all 
proceedings  had  thereon  are  absolutely  void 
and  without  effect,  that  said  provisions  are 
mandatory  and  Jurisdictional,  and  that  mub 
a  petition  and  any  Judgment  based  thereon 
being  a  nullity  may  be  disregarded  without 
being  set  aside.  In  this  contention  we  are 
unable  to  concur.  In  our  Judgment  this  sub- 
section was  not  intended  to  avoid  the  effect 
of  the  construction  theretofore  placed  upon 
said  law.  It  did  not  attempt  to  confer  or 
withdraw  Jurisdiction  in  such  matters,  nor 
in  fact  does  it  materially  change  the  mean- 
ing or  effect  of  said  law.  It  merely  reiter- 
ates, but  states  in  another  way  and  more 
definitely,  how  the  property  must  be  describ- 
ed before  such  a  proceeding  can  be  success- 
fully maintained,  and  surely  it  was  never 
intended  to  permit  the  commonwealth,  after 
having  secured  a  Judgment  listing  property 
for  taxation  uiwn  an  inadequate  descrlptloD 
thereof  and  having  collected  the  taxes  there- 
on, in  another  proceeding  to  disregard  and 
treat  as  a  nullity  such  a  Judgment,  which 
the  commonwealth  wonld  be  enabled  to  do 
if  appellant's  contention  here  is  sustained. 

In  our  Judgment  this  subsection  Is  merely 
directory,  or  what  must  be  stated  to  consti- 
tute a  good  petition,  and  a  failure  to  comply 
with  said  provision  renders  the  petition  de- 
murrable, but  does  not  render  the  Judg- 
mmA  either  void  or  liable  to  attack  collateral- 
ly. In  other  words,  its  only  purpose  and 
effect  is  to  require  of  revenue  agents  more  ac- 
curacy in  the  preparation  of  actions  prose- 
cuted by  them  under  the  authority  already 
given  them.  It  therefore  results  that,  die 
reply  having  failed  to  plead  any  facts  suffi- 
cient to  avoid  the  judgments  set  up  in  the 
answer  in  bar  to  this  proceeding,  a  demurrer 
thereto  was  properly  sustained,  and,  appel- 
lant declining  to  plead  further,  that  Iti  pe- 
tition was  properly  dismissed. 

Wherefore  the  Judgment  Is  affirmed. 
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STATE  ox  r«L  'ISOMPSON,  Atty.  Gen.,  t. 
CRUMP  et  aL 

(Supreme  Ooort  of  Tennessee.     Feb.  16,  1916.) 

1.  Municipal  Cobforatioi«8  4=9l38— Ousisb 
Pbockedingb— '  'Ouerr"— '  'Office.  ' ' 

Liaws  1916,  c.  11.  entitled  "An  act  to  pro- 
vide for  the  ronoTal  of  unfaithful  public  officers, 
and  proTiding  a  procedure  ther^or,"  dedaxM 
in  sectioii  1  that  any  state,  county,  or  municipal 
officer  who  knowingly  or  willfully  misconducts 
himself  in  office  or  who  knowingly  or  willfully 
neglects  to  p»fonn  any  duty  enjoined  upon  him 
by  the  laws  of  the  state,  or  who  shall  become  in- 
toxicated, engage  in  gambling  or  violate  any 
penal  statute  involving  moral  tun>itude,  shall 
forfeit  his  office  and  be  ousted.  Section  8  de- 
clares that,  if  a  defendant  be  found  guilty,  judg- 
ment of  ouster  shall  be  rendered  against  him,  but 
there  is  no  provision  in  the  act  attaching  to  a 
judgment  of  ouster  any  disqualification  on  the 
part  of  the  ousted  official  to  hold  any  other  of- 
fice or  to  hold  the  same  office  thereafter.  De- 
fendants, when  ousted  from  tlie  offices  of  mayor 
and  vice  mayor  of  the  city,  had  already  been 
elected  for  other  terms  which  would  commence 
in  the  future.  Held  that,  as  the  word  "oust" 
means  to  put  out  or  to  eject,  and  as  the  word 
"office"  embraces  the  idea  of  tenure  and  term, 
defendants,  by  reason  of  being  ousted  from  the 
offices  of  mayor  and  vice  mayor,  could  not  be 
precluded  from  subsequently  qualifying  for  such 
other  additional  terms ;  for  until  they  qualified 
they  were  not  the  incumbents  of  the  office. 

[Ed.  Note. — For  other  cases,  see  Munldpal 
Corporations,  Cent  Dig.  ||  264,  292;  Dec.  Dig. 
«=»138. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Office.] 

2.  JUBT  ^»19(12)— OUBTEB  PbOCSKDIHOB— Ju- 
BT  TBIAL. 

In  a  proceeding  to  oust  municipal  officers 
under  Laws  1916,  c.  11,  such  officers  are  not  en- 
titled to  a  jury  trial. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent. 
Dig.  I  121;    Dea  Dig.  «S=3l9(12).] 

3.  municipai.  cobpobationb  <$=>166— oubtkb 
— Pkockbdiho. 

Const  art  6,  {  4,  declares  that  the  Gov- 
ernor, judges,  etc.,  shall  be  liable  to  impeach- 
ment whenever  the^  shall  commit  any  crime  in 
their  official  capacity  which  may  require  dis- 
qualification, ana  jihall  also  be  liable  to  indict- 
ment trial,  and  punishment  according  to  law. 
Section  6  provides  that  justices  of  the  peace 
and  other  dvil  officers,  for  crimes  and  misde- 
meanors in  office,  shall  be  liable  to  indictment, 
and  upon  conviction  shall  be  removed  from  of- 
fice as  if  found  guilty  on  impeachment,  and 
shall  be  subject  to  such  other  punishment  as 
may  be  prescribed.  Laws  1916,  c.  11,  provides 
for  the  ousting  of  municipal  officers  for  miscon- 
duct Seld  that,  though  the  mayor  and  vice 
mayor  of  a  city  be  deemed  dvil  officers,  the  act 
applies  to  Uiem;  the  constitutional  provision 
being  merely  to  provide  for  the  punishment  of 
dvil  officers  committing  crimes,  and  the  remov- 
al from  office  being  a  mere  incident  thereto 
which  remedy  is  not  exdusive. 

[Ed.  Note.— For  other  cases,  see  Munldpal 
Corporations,  Cent  Dig.  g  310 :  Dec  Dig.  «=» 
155.] 

4.  Statutes  «=»126— Ttpi*— Boopk. 

Laws  1916,  c.  11,  entitled  "An  act  to  pro- 
vide for  the  removal  of  unfaithful  public  offi- 
cers, and  providing  a  procedure  therefor,"  pro- 
vides in  sections  11  and  12  for  Uie  summoning 
of  witnesses  and  compelling  th«n  to  testily,  but 
declares  that  in  case  of  self-incrimination  they 
•hall  not  be  punished  for  the  offenses  as  to  which 
they  are  compeHed  to  testify.    Held,  that  such 


sections  are  within  tlie  scope  of  the  title  of  the 
act 

[Ed.  Note.— For  other  eases,  see  Statutes, 
Cent  Dig.  §|  187-191;  Dec.  Dig.  «=i>126.] 

6.  OonariTDTioNAi.  Law  •s^ieo.)— Dbtkbmi- 

RATION     OF     VaLIDITT  —  QUXSTIONB     PBE- 
SXNTED. 

Where  the  validity  of  partlcnlar  sections  of 
a  statute  was  not  in  qnesoon,  that  matter  will 
not  be  determined. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  §{  43,  46 ;  Dec.  Dig.  <3=>46(1).] 

Appeal  from  Chancery  Court,  Shelby  0<nm- 
ty;  Francis  Fentress,  ChanceHor. 

Bill  by  the  State,  on  the  rdatlon  of  Frank 
M.  Thompson,  Attorney  General,  against  Ed- 
ward H.  Crump  and  others.  B^om  tihe  decree 
of  ouster  and  an  order  restraining  defendants 
from  qualifying  for  new  terms  to  'w1ii<!h  they 
had  been  elected,  defendants  appeal.  Decree 
affirmed,  and  order  vacated. 

T.  K.  Rlddlck,  J.  L.  McRee,  and  Barton  ft 
Barton,  all  of  Memphis,  and  K.  T.  McCon- 
nlco,  of  Nashville,  for  appellants.  F.  M. 
Thompson,  Atty.  Gen.,  and  P.  W.  Lanier  and 
G.  T.  Fitzhugb,  both  of  Memphis,  for  appel- 
lee. 

GREEN,  J.  This  bill  was  filed  by  the 
state,  on  relation  of  the  Attorney  General, 
against  Edward  H.  Crump,  mayor  of  the  dty 
of  Memphis,  R.  A.  Utley,  vice  mayor  and  com- 
missioner of  the  department  of  fire  and 
police  of  the  dty  of  Memphis,  Oliver  H. 
Perry,  inspector  of  police  of  the  city  of  Mem- 
phis, and  W.  M.  Stanton,  city  judge  of  Mem- 
phis, to  remove  them  from  their  several  posi- 
tions on  account  of  alleged  misconduct  in 
office.  The  suit  was  instituted  on  October 
14,  1915,  and  was  based  on  chapter  11  of 
the  Acts  of  1915,  known  as  the  Ouster  Law. 

Tbe  bill  averred  that  defendant  Crump 
was  first  inducted  into  the  office  of  mayor 
of  Memphis  in  January,  1910,  and  that  he 
was  thereafter  re-elected  for  a  term  of  four 
years  beginning  January  1,  1912,  and  it  ap- 
peared from  the  bill  that  said  Crump  was 
again  re-elected  to  the  said  office  for  a  term 
beginning  January  1,  1916. 

It  was  averred  that  R.  A.  TJtley  was  first 
inducted  into  the  office  of  vice  mayor  and 
commissioner  of  the  department  of  fire  and 
police  in  1912,  for  a  term  of  four  years,  and 
it  appeared  that  he  was  also  re-elected  In 
April,  1915,  for  another  term  beginning  Jan- 
uary, 1,  1916. 

It  was  averred  that  defendant  Stanton 
was  elected  to  the  office  of  city  Judge  by  the 
commissioners  of  the  dty  of  Memphis  in  the 
summer  of  1915,  apparently  to  fill  out  an 
unexpired  term  which  ended  January  1,  1916. 

Proceedings  against  defendant  Perry  were 
dismissed  below,  and  there  was  no  appeal  on 
the  part  of  complainant,  and  the  case  against 
him  need  not  therefore  be  further  noticed. 

The  bill  filed  by  the  Attorney  General  was 
qnite     lengthy,     and     charged     defendants 
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Crump,  UUey,  and  Stanton  wltli  various  acts 
of  misfeasance  and  nonfeasance  in  office  cov- 
ering the  entire  time  during  which  they  held 
their  several  positions.  It  was  charged  that 
they  had  neglected  to  enforce  the  laws 
against  the  sale  of  liquor,  against  gambling, 
and  against  prostitution,  that  they  had  con- 
nived at  and  encouraged  the  violation  of 
these  laws,  and  that  there  existed  and  had 
been  conducted,  during  their  terms,  in  open 
violation  of  law.  In  the  city  of  Memphis, 
numerous  liquor  saloons,  gambling  houses, 
and  houses  of  ill  fame.  All  these  matters 
were  set  out  in  detail,  and  the  bill  charged 
the  employment  of  certain  colorable  devices 
by  which  the  defendants  ];)ermitted  the  afore- 
said unlawful  occupations  to  be  pursued  In 
the  city  of  Memphis. 

Passing  over  some  of  the  preliminary  steps 
taken  by  the  defendants,  and  noticing  only 
those  things  which  are  before  us  on  this  ap- 
peal, it  is  sufficient  to  say  that  defendants 
filed  an  answer  to  the  bill  of  the  Attorney 
General  in  which  they  denied  many  of  the 
charges  made  against  them,  and  assailed  the 
Ouster  Act  as  unconstitutional,  and  contend- 
ed that  at  any  rate  said  act  had  no  applica- 
tion to  them.  Defendants  also  demanded  a 
Jury  to  try  the  issues  of  fact,  and  raised 
some  other  questions  which  will  be  noticed 
in  the  course  of  this  opinion. 

The  chancellors  were  of  opinion  that  chap- 
ter 11  of  the  Acts  of  1915  was  constitutional, 
and  that  it  did  apply  to  the  defendants,  and 
they  were  furthermore  of  opinion  that  de- 
fendants were  not  entitled  to  a  Jury  trial. 
Certain  other  questions  of  law  were  like- 
wise determined  adversely  to  defendants, 
and  the  case  was  thereupon  set  for  hearing 
on  its  merits  by  the  chancellors. 

When  the  case  was  called  for  trial,  counsel 
were  asked  for  a  preliminary  statement  of 
the  issues  and  the  probable  course  of  the 
proof.  Counsel  for  the  Attorney  General  told 
the  court  that  they  expected  to  prove  and 
had  witnesses  ready  to  prove  every  material 
allegation  of  the  bill. 

Counsel  for  defendants  thereupon  stated 
that,  relying  on  all  the  preliminary  ques- 
tions made  by  them,  such  as  the  right  to 
trial  by  Jury,  the  applicability  of  the  act, 
etc.,  and  desiring  an  early  determination  of 
those  questions  by  this  court,  they  bad  con- 
cluded to  introduce  no  proof  and  thereby 
delay  final  determination  of  the  cause.  They 
agreed  that  for  the  purposes  of  this  case  they 
would  admit  that  the  Attorney  General  could 
prove  aU  the  relevant  charges  made  against 
defendants  in  the  bill. 

After  much  controversy  between  the  court 
and  counsel  as  to  the  effect  of  this  admission, 
the  chancellors  proceeded  to  treat  the  facts 
charged  in  the  bill  as  if  they  were  facts 
proven,  and  pronounced  a  Judgment  of  ouster 
against  the  defendants. 

We  do  not  deem  It  necessary  to  dwell  up- 
on the  discussion  of  counsel  as  to  the  effect 


of  defendants'  admission.  According  to  the 
language  of  defendants'  covnsel,  the  relevmnt 
facts  charged  in  the  bill  wece  admitted  to  be 
true  for  the  purposes  of  this  case.  "This 
case"  Is  the  only  case  we  are  here  undertak- 
ing to  determine,  and  we  accordingly  treat 
the  charges  of  the  bill  as  true. 

The  decree  of  the  cbanceUors  ttec^n  re- 
moving defendants  from  office  was  pronoonc- 
ed  November  4,  1&15. 

[1]  The  first  question  presented  for  oar 
determination  Is  as  to  the  effect  of  tills  de- 
cree upon  the  terms  of  defendants  Crump 
and  Utley  beginning  January  1,  1916.  Their 
terms  pending  at  the  date  of  the  decree  ex- 
pired January  1,  1916. 

These  defendants  insist  that  their  terms, 
beginning  January  1,  1916,  were  not  in  is- 
sue in  the  proceedings  below,  and  were  not 
affected  thereby.  Defendants  were  assum- 
ing that  such  was  the  case,  and  were  about 
to  qualify  and  enter  into  the  office  of  mayor 
and  vice  mayor,  to  which  they  had  been  elect- 
ed in  April,  1915,  for  terms  beginning  Saa- 
uary  1, 1916,  when  they  were  restrained  from 
so  doing  by  an  Interlocutory  order  Iiereto- 
fore  made  by  this  court  The  court  thought 
it  best  to  preserve  the  existing  status  until 
the  case  was  finally  determined. 

It  is  insisted  on  behalf  of  the  state  that 
the  decree  of  November  4,  1915,  was  effec- 
tive, not  only  to  remove  defendants  Crump 
and  Utley  from  their  offices  for  the  terms 
they  were  then  serving,  ending  January  1, 
1916,  but  that  said  decree  deprived  said  de- 
fendants of  all  rights  to  their  future  terms, 
beginning  January  1,  1916,  to  which  they 
had  been  elected  In  April  1915. 

There  has  been  much  discussion  as  to 
whether  the  1916-20  terms  of  defendants 
Crump  and  Utley  were  fairly  Involved  up- 
on the  pleadings  in  this  case,  and  likewise 
as  to  whether  the  decree  below  undertook 
to  adjudicate  anything  with  reference  to 
defendants'  rights  respecting  these  terms. 
We  do  not  find  it  necessary  to  consider  ei- 
ther the  pleadings  or  the  decree  to  determine 
this  dispute.  To  reach  the  true  result,  we 
must  go  further  back  and  examine  the  act 
upon  which  these  pleadings  and  this  decree 
are  based,  and  ascertain  from  this  statute  if 
proceedings  had  thereunder  can  by  any  pos- 
sibility affect  defendants'  enjoyment  of  a 
term  of  office  not  then  current 

Chapter  11  of  the  Acts  of  1915,  known  as 
the  Ouster  Act,  is  entitled : 

"An  act  to  provide  for  the  removal  of  unfaith- 
ful public  o&cers,  and  providing  a  proceduK 
therefor." 

The  first  section  of  the  act  provides  that 
any  state,  county,  or  municipal  ofllcer  who 
knowingly  or  willfully  misconducts  himself  in 
offiice  or  who  knowingly  or  willfully  neglects 
to  perform  any  duty  enjoined  upcu  him  bj 
the  laws  of  the  state,  or  who  shall  become 
Intoxicated,  engage  In  gambling,  or  violate 
any  penal  statute  involving  moral  turpitude 
"shall  forfeit  his  office,  and  shall  be  ousted 
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from  sndi  office  In  the  maimer  her^nafter 
IMTovldea." 

Section  8  of  this  statote  provides : 
,  "That  if  the  defendant  shall  he  found  gnllty, 
judgment  of  onater  shall  be  rendered  against 
him,  and  he  shall  be  ousted  from  his  office." 

There  Is  no  provision  whatever  In  the  act 
attaching  to  a  Judgment  of  ouster  any  disqual- 
ification on  the  part  of  the  ousted  official  to 
hold  any  other  office  In  the  state  or  to  hold  the 
same  office  thereafter.  It  was  stated  at  the  bar 
that  the  hill  originally  contained  this  feature, 
but  that  such  provision  for  disqualification 
was  eliminated  before  it  was  finally  enacted 
Into  a  law. 

The  sole  penalty  provided  by  the  statute  is 
that  a  defendant  fouhd  gnllty  thereunder 
shall  forfeit  his  office  or  shall  be  ousted  from 
his  office. 

What,  then,  was  defendant  Crump's  "office," 
and  what  was  defendant  Utley's  "office,"  at 
the  time  of  the  Institution  of  the  present  suit 
and  at  the  time  of  final  decree? 

This  court  has  recently  had  several  occa- 
sions to  consider  the  matter  of  title  to  office 
and  possession  of  office.  In  State  ex  rel.  v. 
Malone,  131  Tenn.  149,  174  S.  W.  257,  a  sher- 
IfT-elect  died  between  the  time  of  his  elec- 
tion and  the  date  fixed  by  law  for  the  begin- 
ning of  the  term.  After  his  death  the  county 
court  assumed  that  there  was  a  vacancy  in 
his  office,  and  proceeded  to  elect  his  succes- 
sor. This  court,  however,  held  that  deceased 
never  acquired  the  office,  and  never  possessed 
It,  Inasmuch  as  he  had  never  executed  bond 
and  taken  the  oath.  It  was  accordingly  con- 
cluded that,  since  deceased  died  prior  to  his 
qualification,  his  death  created  no  vacancy  in 
the  office.  The  case  was  the  same  as  if  there 
had  been  no  election  at  all,  and  the  old  of- 
ficial was  adjudged  entitled  to  hold  over,  un- 
der well-known  provisions  of  the  law.  It 
follows  from  this  decision  that  defendants 
Crump  and  ITtley  had  no  title  accrued  to  their 
offices  for  the  1916-20  term  at  any  time  dur- 
ing the  proceedings  below.  They  were  not 
In  office  at  the  time  of  the  chancellors'  de- 
cree in  such  a  way  as  that  the  death  of  either 
of  them  would  have  created  a  vacancy  In  of- 
fice for  the  1918-20  term ;  that  Is  to  say,  they 
were  not  In  possession  of  these  offices  for 
this  subsequent  term. 

To  "oust"  means  "to  put  out  of  possession ; 
to  eject,  or  dispossess  or  deprive  of."  Inter- 
national Dictionary.  Our  statute  gives  no 
additional  force  to  the  word.  There  can 
therefore  be  no  ouster  without  previous  pos- 
session, and  the  contrary  contention  involves 
a  contradiction  in  terms  and  disregard  of  the 
meaning  of  the  English  language. 

But  to  return  to  the  legal  definition  of  the 
term  "office"  and  to  a  consideration  of  the 
legal  effect  of  removing  one  from  office.  In 
the  late  case  of  Day  v.  Sharp,  128  Tenn.  340, 
161  S.  W.  994,  the  court  said  that  "office"  im- 
plied, "not  merely  place,  but  term  or  tenure 
as  welL" 

In  Day  v.  Sharp,  supra,  the  court  quoted 


with  approval  the  case  of  United  States  v. 
Hartwell,  6  Wall.  (U.  S.)  385,  18  I*  Ed.  830, 
In  which  It  was  said  that  the  term  "office" 
"embraces  the  ideas  of  tenure,  duration,  emol- 
ument, and  duties." 

Llltewlse  this  court  cited  with  approval 
State  ex  rel.  v.  Dart,  67  Minn.  261,  59  N.  W. 
190 ;  State  v.  Rose,  74  Kan.  262,  86  Pac.  296, 
6  I*  R.  A.  (N.  S.)  843,  10  Ann.  Cas.  927; 
People  V.  Ahearn,  196  N.  T.  221,  89  N.  B.  930, 
26  U  R  A.  (N.  S.)  1153. 

In  the  cases  Just  referred  to  certain  officials 
were  removed  from  office  or  declared  Ineligi- 
ble for  office  during  the  terms  to  which  they 
had  been  elected,  and  undertook  to  have  them- 
selves re-elected  to  fill  out  the  unexpired 
portions  of  the  Identical  terms.  Under  these 
facts  In  all  these  cases  it  was  held  that  the 
particular  term  or  tenure  of  the  officer  was 
a  part  of  and  Included  in  his  office,  and  that, 
when  he  was  removed  from  his  office,  he  was 
removed  for  the  particular  term  or  tenure  he 
was  then  enjoying. 

So  when  one  1%  removed  from  an  office,  he  is 
removed  for  the  current  term,  and  he  cannot 
thereafter  be  re-elected  to  that  term.  This  is 
so  because  the  term  Is  part  of  the  office. 

Accordingly,  when  defendants  were  remov- 
ed from  the  offices  of  mayor  and  vice  mayor, 
they  were  deprived  of  the  right  to  exercise 
certain  functions  and  receive  certain  comi)en- 
satlon,  and  they  were  deprived  of  that  right 
for  their  terms  then  current.  A  removal 
from  offiice  extends  to  the  limit  of  the  cur- 
rent term,  but  such  removal,  unless  a  statute 
give  it  greater  etTect,  cannot  go  beyond  the 
current  term  because  the  office  itself  Is  lim- 
ited by  the  term.  If  we  go  beyond  the  cur- 
rent term,  then  we  have  to  deal  with  another 
office. 

Another  case  referred  to  In  Day  v.  Sharp, 
which  the  court  said  was  in  accord  with  the 
reasoning  of  Day  v.  Sharp,  was  Advisory 
Opinion,  31  Bla.  1,  12  South.  114,  18  L.  R.  A. 
594. 

In  the  latter  case  one  Johnson  Vas  tax  col- 
lector of  Duval  county,  Fla.  He  was  elected 
for  a  term  banning  In  January,  1891,  and 
ending  In  January,  1893.  He  was  re-elected 
in  the  early  part  of  October,  1892,  for  anoth- 
er term  beginning  In  January,  1893,  and  end- 
ing In  January,  1895.  On  October  29,  1892, 
after  his  re-election,  he  was  suspended  from 
office  for  misconduct,  under  provisions  of  the 
Florida  laws.  Under  these  circumstances  the 
Governor  of  Florida  was  In  doubt  as  to  wheth- 
er he  should  Issue  to  Johnson,  pending  his  sus- 
pension, a  commission  for  the  term  to  which 
he  had  been  elected,  beginning  in  1893,  and 
submitted  this  question  to  the  Supreme  Court 
of  Florida.  The  court  concluded  that  it  was 
the  duty  of  the  Governor  so  to  issue  such 
commission,  and  said: 

"The  final  consummation  intended  by  a  stis- 
pension  must,  as  shown  in  State  V.  Johnson  [30 
Fia.  433,  11  South.  846]  18  1>.  R.  A.  410,  lately 
decided,  always  be  a  removal  of  the  officer ;  and 
this  removal  is  for  the  remainder  of  the  term. 
from  which  he  is  suspended,  and  nothing  more. 


Digitized  by 


Google 


508 


183  SOUTHWSSTEBN  RDPORTES 


<T«IIIL 


The  remainder  of  the  existing  term  is,  indndine 
Its  incidents  and  rights,  in  onr  judgment,  aU 
the  removal  can  act  on  or  affect  There  is  cer- 
tainly no  express  provision  in  the  organic  law 
that  it  shall  affect  any  other  term:  nor  is  the 
officer  in  the  exercise  of  other  official  fanctions 
than  those  covered  by  his  title  to  the  pending 
term. 

"Again,  the  Constitution  has  not  given  to  the 
suspension  or  removal  the  effect  of  disqualify- 
ing the  suspended  or  removed  person  from  hold- 
ing the  same  or  any  other  office  in  the  future; 
on  the  contrary,  not  only  is  there  an  ntter  ab- 
sence of  any  such  provision,  but  an  intention 
that  it  shall  not  have  this  effect  is  also  shown 
in  a  separate  and  distinct  declaration  of  what 
the  framers  of  the  Oonstitution  and  the  people 
intended  should  have  that  effect,  which  declara- 
tion is  to  be  found  in  the  fifth  section  of  the 
sixth  article.  That  section  directs  the  Legisla- 
ture to  enact  the  necessary  laws  to  exclude  from 
every  c^ce  of  honor,  power,  trust,  or  profit, 
civil  or  military,  within  the  state,  all  persons 
convicted  of  bribery,  perjury,  larceny>  or  of  in- 
famous crime,  and  for  other  causes  therein  stat- 
ed, yet  provides  that  this  legal  disability  shall 
not  accrue  until  after  trial  and  conviction  in 
due  form  of  law.  The  legislation  enforcing  this 
section  is  to  be  found  in  Revised  Statutes,  i 
211;  and  the  214th  section  enacts  that  every 
office  shall  be  deemed  vacant  upon  the  conviction 
of  the  incumbent  of  any  fdony  or  of  an  offense 
involving  a  violation  of  his  official  oath. 

"The  limited  effect  which  it  was  intended  that 
the  suspensions  and  removals  under  discussion 
should  nave  is  also  shown  by  the  provision  of  the 
section  which  authorizes  them  (section  15,  art. 
4)  that  'the  suspension  or  removal  herein  au- 
thorized shall  not  relieve  the  officer  from  indict- 
ment for  any  misdemeanor  in  office.' 

"A  suspension  or  removal  not  having  of  itself 
the  effect  to  taint  the  person  or  officer,  ather 
while  suspended  or  after  removal,  with  any  dis- 
qualification to  bold  anv  office,  we  are  unable 
to  see  how  it  can  affect  his  right  to  exMtiise  the 
functions  of  a  future  term  of  the  same  office. 
He  is  as  qualified  for  or  as  eligible  to  election  to 
a  future  term  pending  the  suspension,  or  after 
the  removal,  as  he  was  before  the  suspen- 
sion.   •    •    * 

"Perhaps  it  may  be  said  that  it  is  contrary  to 
good  public  policy  that  a  person  who  has  been 
suspended  during  one  term  of  an  office  should  be 
permitted  to  enter  upon  the  duties  of  a  subse- 
quent term  of  the  same  office,  pending  such 
suspension.  To  this  the  answer  is  that  a  public 
policy  which  would  impose  upon  the  citizen  dis- 
abilities as  to  official  station  must  at  least  be 
consistent  with  the  organic  law  which  defines 
the  requisites  for  such  station,  and  not  antago- 
nistic thereto.  If  the  C<Histitution  attached  to 
the  removal,  whenever  it  might  be  consummated 
by  the  concurrence  of  the  Senate,  a  disability 
to  haid  the  succeeding  or  future  term  or  terms 
of  the  same  office,  it  might  naturally  and  logical- 
ly follow  that,  pending  the  suspension,  the  func- 
tions of  the  succeeding  term  could  not  be  per- 
formed ;  but,  where  it  fails  entirely,  as  It  does, 
to  give  even  the  removal,  whenever  consummat- 
ed, any  such  effect,  no  room  is  left  as  a  standing 
place  for  any  such  theory  of  public  policy." 

The  foregoing  Advisory  Opinion  is  referred 
to  by  the  editor  of  volume  18,  U.  B.  A.,  691, 
as  presenting  an  unusual  question.  The  ques- 
tion being  unusual,  and  the  court's  conclusion 
so  well  reasoned,  we  have  tbought  it  proper 
to  make  the  extended  quotation. 

We  find  the  Florida  case  referred  to  only 
twice — in  Day  v.  Sharp,  supra,  as  above 
stated,  and  In  People  v.  Ahearn,  supra.  It 
seems  to  be  exactly  in  point  here. 

In  People  v.  Aheam  a  borough  president 
bad  been  removed  from  office,  and  his  rights 


were  being  considered  under  a  snbseqaent 
appointment  to  the  same  term  of  the  same  of- 
fice. It  was  argued  that,  Lf  defendant's  re- 
moval was  to  be  construed  as  baring  the  ef- 
fect of  barring  him  from  appointment  to  the 
vacancy  created  by  Ms  removal,  it  must  like- 
wise be  regarded  as  having  elTected  a  got- 
eral  dlsqualiflcation  to  hold  any  office. 
The  New  Torli  Court  of  Appeals  said: 

"That  argument  does  not  require  serious  at- 
tention. The  defendant  was  tried  on  charges  af- 
fecting his  administration  of  a  certain  office 
during  a  certain  term,  and  as  a  punishment  he 
was  removed  from  that  office.  Becanae  such  re- 
moval barred  him  from  immediate  aimointment 
to  fill  the  vacancy  for  the  unexpired  term,  it 
ought  not  to  be  seriously  claimed  that  it  dis- 
qualified him  to  take  some  other  office  or  to  be 
elected  to  a  new  term  of  the  same  office,  neither 
of  which  were  in  any  way  involved  in  iiis  trial 
and  from  neither  of  which  he  was  removed." 
People  V.  Aheam,  196  N.  X.  221,  89  N.  E 
930,  26  L.  R.  A.  (N.  8.)  1168. 

It  Is  urged,  however,  that  inasmuch  as 
these  defendants  had  already  been  elected  to 
office  to  the  1916-20  term,  at  the  time  the 
ouster  suit  was  filed,  they  had  some  sort  of 
title  to  the  office  which  could  be  Involved  and 
set  aside  In  the  ouster  proceedings. 

This  argument  Is  difficult  to  follow.  The 
Ouster  Act  was  passed  to  remove  unworthy 
public  servants  from  offices  they  held,  not  to 
contest  their  qualifications  for  other  oS^ces  or 
other  terms  of  the  same  office.  No  judgment 
of  disqualification  to  hold  any  other  office  or 
any  other  term  of  the  same  office  can  be  pro- 
nounced in  an  ouster  suit 

Without  donbt  defendants  might  have  been 
elected  at  any  time  after  the  decree  passed 
In  the  case  below  to  the  1916-20  term  of 
their  offices;  for  the  Judgment  of  ouster 
imposed  absolutely  no  dlsqualiflcation  upon 
them.  Since  the  Judgment  of  ouster  In  do 
way  affected  their  eligibility  for  the  subse- 
quent term,  and  since  In  such  proceedings  the 
validity  of  their  election  could  not  be  called 
into  question,  It  seems  utterly  immaterial 
that  the  election  to  the  1916-20  term  was 
held  prior  to  the  rendition  of  the  court's 
judgment  below.  This  election  did  not  pot 
them  in  possession  of  any  offices,  as  shown 
in  State  ex  reL  v.  Malone,  supra,  and  with- 
out possession  there  can  be  no  ouster.  The 
election  without  qualification  did  not  make 
them  public  officers,  and  they  were  theie- 
fore  not  within  the  purview  of  the  statute  u 
to  the  future  term.  To  contend  that  there 
can  be  an  ouster  when  there  has  been  so 
entry,  under  our  statute,  is  an  argument  too 
paradoxical  to  require  further  notice. 

We  do  not  find  the  authorities  relied  on  b; 
learned  counsel  for  the  Attorney  General  In 
this  connection  to  be  relevant  to  the  facts  of 
this  case,  and  consequently  omit  any  discos- 
slon  of  them. 

[2]  While  from  what  has  been  said  It  seenu 
that  Uttle  can  be  accomplished  by  this  pa^ 
ticular  proceeding,  since  the  terms  of  the  of- 
fices in  litigation  have  expired,  neverthelMS 
we  find  It  necessary  to  dispose  of  other  qu«^ 
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tlons  arising  In  the  case,  Inasmucb  as  salaries 
and  costs  are  InToIved. 

Tbe  flrst  assignment  of  error  makes  the 
point  that  the  defendants  below  were  en- 
titled to  a  Jury  to  try  the  Issues  of  fact  pre- 
sented by  the  pleadings  In  this  case. 

It  Is  to  be  doubted  whether  defendants  are 
in  any  position  to  make  such  a  question  In 
this  court  after  conceding  for  the  purposes 
of  the  case  that  the  pertinent  allegations  of 
the  bill  were  to  be  taken  as  true.  If  they 
could,  however,  reserve  the  Jury  question 
under  these  drcomstances.  It  has  been  fully 
treated  by  the  court  and  their  contention 
overruled  in  the  case  of  State  ex  rel.  v. 
Howse,  and  need  not  be  discussed  here. 

[3]  The  second  assignment  of  error  goes  to 
the  action  of  the  chancellors  In  holding  chap- 
ter 11  of  the  Acts  of  1916  applicable  to  the 
present  defendants.  It  Is  contended  that 
defendants  are  dvll  officers  within  the  mean- 
ing of  section  5  of  article  5  of  fhe  Constitu- 
tion of  Tennessee,  and  that,  as  such  civil 
officers,  they  can  only  be  proceeded  against 
and  removed  from  office  by  criminal  prosecu- 
tion or  Indictment  under  the  said  section  of 
the  Constitution. 

An  elaborate  argument  Is  made  by  coun- 
sel for  defendants  In  which  they  undertake 
to  demonstrate  that  defendants  are  civil  of- 
ficers within  the  meaning  of  the  Constitution. 
Tbls  question  Is  difficult,  but  for  the  purposes 
of  this  decision  only  It  will  be  conceded  that 
defendants  are  dvll  officers  within  the  mean- 
ing of  the  Constitution. 

In  order  to  get  the  context  and  intelligent- 
ly consider  the  constitutional  provisions  re- 
lied on,  we  set  out  sections  4  and  S  of  ar- 
ticle 5  of  the  Constitution  of  Tennessee,  as 
follows: 

"Sea  4.  Who  may  he  impeaoked.— The  Gover- 
nor, judges  of  the  Supreme  Court,  judges  of  the 
inferior  courts,  chancellors,  attorneys  for  the 
state,  treasurer,  comptroller  and  secretary  of 
state,  shall  be  liable  to  impeachment,  whenever 
they  may,  in  the  opinion  of  the  House  of  Repre- 
sentatives, commit  any  crime  in  their  official  ca- 
pacity which  may  require  disqualification;  but 
judgment  shall  only  extend  to  removal  from  of- 
fice, and  disqualification  to  fill  any  office  there- 
after. The  party  shall,  nevertheless,  be  liable  to 
indlctmoit,  trial,  judgment  and  pnnishment  ac- 
cording to  law.  The  Legislature  now  has,  and 
shall  continue  to  have,  power  to  relieve  from  the 
penalties  imposed,  upon  any  person  disqualified 
from  holding  office  by  the  judgment  of  a  court 
of  impeachment." 

Sec  6.  <^fioer»  Liable  to  Indietment. — Justic- 
es of  the  peace,  and  other  civil  officers,  not  here- 
inbefore mentioned,  for  crimes  and  misdemean- 
ors in  office,  Shall  be  liable  to  indictment  in  such 
courts  as  the  Legislature  may  direct ;  and  upon 
cMiviction,  diall  be  removed  from  office  by  said 
court,  as  if  found  guilty  on  impeachment;  and 
shall  be  subject  to  such  other  punishment  as  may 
be  prescribed  by  law." 

The  argument  for  defendants  is  that,  when 
the  Constitution  provides  the  causes  for  the 
removal  of  an  officer  and  the  procedure  under 
which  such  removal  Is  to  be  accomplished, 
such  provisions  are  exclusive,  and  such  of- 
ficers cannot  be  removed  for  any  other  cause 


( or  In  any  other  manner.    We  are  referred  to 
I  Judge  Catron's  observation,  as  follows : 

i  "Whenever  a  state  Constitution  prescribes  a 
particular  manner  in  which  power  .shall  be  ex- 
ecuted, it  prohibits  every  other  mode  of  execut- 
ing such  power.  On  that  particular  subject,  the 
I  authority  is  exhausted  by  the  ccmstitutional  pro- 
vision, and  an  attempt  to  render  it  nugatory 
by  law  would  be  an  attempt  at  repeal.  The 
Constitution  being  the  paramount  law,  the  act 
of  assembly  coming  in  conflict  would  be  void." 
Smith  V.  Normant,  6  Yerg.  (18  Tenn.)  272. 

To  the  same  effect  see  Cooley's  Constitu- 
tional Limitations,  p.  00 ;  Mechem  on  Public 
Officers,  I  457;  dissenting  opinion  of  Judge 
Freeman  In  Halsey  v.  Gaines,  2  Lea  (70 
Tenn.)  347. 

It  is  urged  that  by  section  5  of  article  6 
of  the  Constitution,  above  quoted,  the  proce- 
dure for  removal  of  certain  dvll  officers  is 
provided;  namely,  by  indictment  in  such 
courts  as  the  Legislature  may  direct,  and  up- 
on conviction  therein.  It  is  according  con- 
tended that,  the  defendants  being  such  dvll 
officers,  and  the  Constitution  having  prescrib- 
ed a  method  for  their  removal,  the  method 
so  prescribed  Is  exclusive,  and  defendants 
may  not  be  removed  ftom  office  in  any  other 
way. 

The  vice  on  this  argument  lies  In  the  as- 
sumption that  section  6  of  artide  5  of  the 
Constitution  designs  primarily  to  provide  a 
method  for  the  removal  of  the  dvU  officers 
therein  mentioned.  Such  Is  not  the  real  ob- 
ject of  this  section. 

The  dominant  purpose  of  this  section  of  the 
Constitution  Is  to  provide  for  the  Indictment 
or  criminal  prosecution  of  the  dvll  officers 
Indicated.  As  a  part  of  the  penalty  to  be 
Inflicted  upon  conviction  offidals  are  to  be 
removed  from  office  as  prescribed,  and  to 
BufTer  any  other  punishment  fixed  by  the 
Legislature.  The  removal  of  the  officer  is 
Inddental  in  this  section.  The  true  sub- 
ject thereof  Is  the  Indictment  and  criminal 
prosecution  of  the  officer. 

This  Is  made  manifest  by  a  comparison 
ot.  section  4  of  article  5  of  the  Constitution 
with  this  section  5  of  the  same  article. 

Section  4  provides  both  for  the  removal 
and  for  the  criminal  prosecution  of  the  Gov- 
ernor, Judges,  and  cheers  therein  named. 
Section  4  provides  that  the  Governor,  Judges, 
and  others  shall  be  liable  to  Impeachment  by 
the  House  of  Representatives  and  removed 
from  office,  disqualified,  etc.  It  also  pro- 
vides that  the  Governor  and  others  shall  be 
be  UaUe  to  indictment,  trial.  Judgment,  and 
punishment  according  to  law. 

Section  6,  however,  contains  no  provisions 
with  reference  to  bare  proceedings  for  re- 
moval. The  simple  removal  of  officers  Is  not 
considered  in  section  6  at  all.  No  method  Is 
provided  or  suggested  for  removal  alone. 
Section  5  is  obviously  Intended  to  secure 
criminal  prosecution  at  those  committing 
crimes  and  misdemeanors  in  office,  and,  as 
said  before,  removal  from  office  Is  only  an 
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inddent  or  part  of  the  punishment  follow- 
ing conviction. 

Inasmuch,  therefore,  as  the  Constitution 
has  not  undertaken  to  regulate  proceedings 
for  the  removal  of  officers  when  such  proceed- 
ings are  civil  In  character,- it  follows  that  it 
was  competent  for  the  Legislature  to  formu- 
late a  scheme  of  Its  own. 

As  ohserved  In  State  ex  rel.  v.  Howse,  132 
Tenn.  452,  178  S.  W.  1110,  ouster  proceed- 
ings are  civil  in  their  nature.  Such  is  the 
weight  of  authority.  See  cases  collected  in 
note  to  Territory  v.  Sancbes,  20  Ann.  Cas. 
112. 

Section  5  of  article  5  relates  alone  to  crim- 
inal proceedings  against  the  officers  there- 
in named.  No  civil  remedy  is  suggested. 
The  matter  of  dvll  procedure  is  left  entirely 
open. 

We  have  a  number  of  cases  sustaining  the 
removal  of  officers  by  dvll  procedure,  where 
such  officers  have  been  guilty  of  ofTenses  pun- 
ishable by  indictment  and  criminal  prosecu- 
tion. In  such  dvll  proceedings  the  defend- 
ant Is  not  entitled  to  constitutional  rights  he 
might  demand  in  a  criminal  prosecution. 
Those  dvU  proceedings  are  merely  collat- 
eral to  criminal  proceedings  which  result  In- 
cidentally upon  conviction  In  a  judgment  of 
removaL  Sevier  v.  Justices,  7  Q?enn.  (Peck) 
335;  Tipton  v.  Harris,  7  Tenn.  (Peck)  414; 
Fields  V.  State,  8  Tenn.  (Mart.  &  T.)  16a 

Consider  also  proceedings  against  public 
officers  under  our  so  called  quo  warranto 
statutes  contained  in  Shannon's  Code,  {  5165 
et  seq. 

Our  cases  are  in  accord  with  the  general 
rule.  Speaking  of  statutory  removals  by 
dvU  procedure  in  court,  it  is  said: 

"In  these  cases  of  removals  by  courts  the 
courts  may  remove  one  for  an  offense  which  is 
punishable  cruninally,  even  where  such  person 
has  not  been  convicted  on  an  indictment  for  such 
offense,  and  the  constitutional  provisions  that 
one  shall  not  be  answerable  for  a  criminal  of- 
fense except  on  indictment  do  not  apply,"  28 
Cyc  1407. 

The  other  assignmentB  of  error  interpos- 
ed in  behalf  of  defendants  go  to  the  liability 
of  defendants  to  proceedings  under  the 
Ouster  Act  for  misdemeanors  committed  in 
terms  of  office  previous  to  the  one  pending 
at  the  time  of  the  suit,  and  to  misdemeanors 
committed  prior  to  the  passage  of  the  Ouster 
Act,  and  prior  to  the  passage  of  diapter  37, 
Acts  of  1915,  Imposing  certain  duties  upon 
municipal  officers.  These  assignments  raise 
no  material  issues  whatever  in  this  case,  and 
need  not  be  considered  by  the  court.  The 
more  flagrant  misdemeanors  charged  against 
these  defendants  were  committed  during  the 
terms  pending  at  the  time  this  bill  was  filed, 
and  after  the  passage  of  the  Ouster  Act,  and 
after  the  passage  of  chapter  37  of  the  Acts 
at  1915.  All  these  charges  of  fact  being  ad- 
mitted, there  was  abundant  evidence  to  jus- 
tify the  decree  of  the  court  below. 

[4,  t]  In  a  sujiplemental  brief  filed  for  de- 


fendant? it  is  insisted  that  sections  11  and  12 
of  the  act  are  without  its  caption  -and  are 
otherwise  objectionable.  We  think  these  see- 
tlons  are  within  the  title.  If  we  should  con- 
clude such  sections  violated  other  provisions 
of  the  Constitution,  It  would  be  our  duty  to 
elide  them  from  the  statute  In  a  proper  case 
in  accordance  with  section  16  of  the  same 
statute.  Sections  11  and  12  have  not,  how- 
ever, been  Invoked  in  this  case,  and  there  Is 
no  occasion  to  test  their  validity. 

It  results  that  the  decree  of  the  chancel- 
lors is  affirmed.  Said  decree  does  not,  how- 
ever, affect  the  rights  of  defendants  Crump 
and  Utley  to  thdr  term  beginning  January  1, 
1916.  The  order  heretofore  entered  restrain- 
ing them  from  qualifying  for  their  offices  tot 
the  1916-20  term  is  vacated  and  set  aside. 


STATE  ex  rel.  TIMOTHY  et  aL  v.  HOWSE, 
Mayor,  et  aL 

(Supreme  Court  of  Tennessee.     Feb.  15,  1916.) 

1.  Appeal  and  Ebkob  «=»724(3)  —  Absion- 
UENTS  OF  Ebbob — Sufficiency. 

An  assignment  of  error  complaining  that  the 
court  erred  in  not  holding  a  statute  unconstitu- 
tional, but  not  pointing  out  any  grounds,  ia  too 
general  for  consideration. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  g  2997;   Dec.  Dig.  <S=>724(3).] 

2.  Municipal  Cobpobaiions  «=»124(5)  —  Of- 

FICEB8— OUSTEB   AcT— APPLICABILITT. 

The  Nashville  city  charter  (Priv.  Acts  1913, 
c.  22)  provides  for  recall  elections,  section  32  de- 
claring that  such  remedy  shall  be  cumulatiTe; 
hence  the  Ouster  Act  (Pub.  Acts  1915,  c.  11), 
may  be  taken  advantage  of  to  oust  delinquent 
ofBdals. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  294;  Dec  Dig.  ^^ 
124(B).] 

3.  Jdooks  «=>49(1)  —  Oustkb  Pbocbsdinqs- 
intebest. 

In  a  proceeding  to  oust  pnblic  officers  under 
Pub.  Acta  1915,  c.  11,  the  fact  that  the  judge 
before  whom  proceeding  was  begun  suspended 
defendants  from  office  does  not  predude  him 
from  sitting  in  the  trial  on  the  merits;  the 
practice  being  as  where  a  chancellor  in  an  in- 
junction suit  issues  an  interlocutory  order. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  i  187 ;  Dec  Dig.  <^s>49(l).] 

4.  Tbial  <S=»3—Pbocixmnq&— Severance. 

In  a  proceeding  to  onst  more  than  one  ma- 
nicipal  officer  the  question  of  severance  rests  in 
the  discretion  of  the  trial  court. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  if  6,  7  ;  Dec.  Dig.  «s3>3.] 

5.  Municipal  Cobpobations  ^=>159(1)  —  Of- 
FicEBS—OuBXEB— Evidence. 

In  a  proceeding  to  oust  a  munidpal  officer 
brought  under  Pnb.  Acts  1915,  c  11,  evidcDce 
of  acts  of  malfeasance  done  during  the  officer's 
term,  but  before  passage  of  the  act,  ia  admissi- 
ble ;  the  act  making  nothing  illegal  which  «u 
not  illegal  before. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  $=>350;  Dec  Di?- 
«=>16G(1).] 


^=3For  other  cases  see  same  topic  and  KEY-NUMBER  lu  all  Key-Numbered  Digeata  and  ludexes 
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8.  MnnriciPAi,    CJobpobations      *»16»(1)  — 
OiTSTEB  at  Matob  —  Pboceedinos  —  Bvi- 

DENCK, 

In  a  proceeding  under  Pub.  Acts  1015,  c.  11, 
to  oust  a  municipal  officer  for  misconduct  in 
office,  evidence  of  his  acts  of  malfeasance  com- 
mitted in  a  term  previous  to  the  pending  term 
is  admissible,  particularly  where  on  his  first 
election  he  promised  to  enforce  the  laws,  while 
on  the  latter  he  was  supported  by  the  element 
not  desiring  law  enforcement. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  tUg.  i  350;  Dec.  Dig.  iS=» 
159(1).] 

7.  JUBY  i8=»19fl2)  —  JuBT  Tbial  —  Eight  to 
"Stjmmaby  Pboceedino." 

Const.  1870,  art.  1,  i  6,  declares  that  the 
right  of  trial  by  jury  shall  remain  inviolate. 
Pub.  Acts  1915,  c.  11,  providing  for  the  ouster 
of  unfaithful  municipal  officers,  declares  that 
tb«  proceeding  shall  be  summary.  Held,  in  view 
of  long-estabOsbed  construction,  that  tike  guar- 
anty of  jury  trial  did  not  preclude  summary 
proceedings  which  are  formo  of  trial  in  which 
the  established  course  of  legal  proceeding  is  dis- 
regarded especially  in  the  matter  of  trial  by 
jury,  and  the  Legislature  might  validly  provide 
that  ouster  proceedings  should  be  summary, 
and  so  an  officer  against  whom  such  proceedings 
were  had  is  not  entitled  to  jui7  trial  (citing 
Words  and  Phrases,  First  and  Second  Series, 
Summary  Proceeding). 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  t  121;    Dec.  Dig.  «=»10(12).] 

8.  JuBY  «S319(12)— JuJtY  TbiaIt-Oustsb  Pbo- 
ceedinos. 

While  Pub.  Acts  1915,  c.  11,  providing  for 
the  ouster  of  public  officers,  declares  that  the 
suits  shall  be  triable  as  equitable  actions  con- 
ducted in  accordance  with  procedure  of  courts 
of  chancery,  the  defendant  officers  are  not  en- 
titled to  jury  trial  beoause  in  ordinary  chancery 
cases  material  issues  of  fact  may  be  submitted 
to  a  jury  as  a  matter  of  right ;  the  statute  de- 
claring that  the  proceeding  should  be  summary. 
[£d.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  i  121 ;   Dec.  Dig.  «=»10(12).] 

9.  MuwioiPAL  Corporations  *=»159(1)— Offi- 
CSBS — OtrancB— Pbocbedino. 

While  Shannon's  Code,  i  6272,  declares  that 
in  chancery  suits  testimony  shall  be  taken  in 
writing,  oral  testimony  may.  in  a  proceeding  to 
oust  an  imfaithfnl  officer  under  Pub.  Acts  1915, 
c.  11,  declaring  that  proceedings  shall  be  sum- 
mary, be  received,  though  the  act  declared  that 
the  ordinary  chancery  practice  should  be  fol- 
lowed. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  t  350:  Dec.  Dig.  <Ss9 
159(1).] 

10.  MUniCIPAI.  COBPOBATIONB  $=>154— OusT- 

KB  OF  Mayob— Dbfbnsks. 

Ttiough  a  mayor  of  a  municipality  be  a  ciyU 
officer  within  Const,  art  6,  |  5,  he  may,  un- 
der Pub.  Acts  1915,  c.  11,  be  ousted  for  miscon- 
duct in  office. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  350;  Dec.  Dig.  ®=9 
154.] 

11.  Mttnicifai.  Corpobationb  ^soViG—Over- 
KB  OF  Matob— Evidence. 

Defendant  mayor,  after  being  elected  on  a 
law  enforcement  platform  in  which  he  announc- 
ed that  be  could  and  would  enforce  all  criminal 
laws,  allowed  saloons  and  disorderly  houses  to 
mn  in  open  violation  of  state  law.  He  also 
participated  in  a  plan  to  evade  the  charter 
whereby  a  market  house  costing  many  thonsand 
dollars  was  paid  for  by  separate  vouchers  as  if 
the  work  was  less  than  $500,  so  that  bids  were 
rendered  unnecessary.     Such  market  house  was 


adjacent  to  the  place  of  business  of  t2ie  mayor's 
firm,  and  it  appeared  that  the  mayor  and  others 
reaped  benefits  therefrom.  The  mayor  also  al- 
lowed subordinates  to  sign  his  name  to  vouchers, 
and  the  practice  led  to  the  commission  of  gross 
frauds  on  the  treasury.  Held,  that  the  mayor 
was  guilty  of  misconduct  in  office  warranting  his 
ouster  under  Pub.  Acts  1915,  c.  11. 

[Ed.  Note.— Fbr  other  cases,  see  Municipal 
Corporations,  C;ent  Dig.  |  846;  Dec.  Dig.  «=» 
156.] 

12.  MimiOIPAI.    CORPORATIOHB        «s»159(l)— 

OusTEB  OF  Mayob— Scope  of  PBOccEDiNoa 
In  a  proceeding  to  oust  a  mayor  from  office, 
the  court  cannot  decree  that  the  board  of  com- 
missioners proceed  to  the  election  of  a  succes- 
sor; that  being  a  matter  nnnecessary  for  d«- 
termination. 

[£^,  Note. — For  other  casea,  see  Municipal 
Ck>rporationa,  Cent  Dig.  |  350 ;   Dec.  Dig.  «=> 

Appeals  from  Circuit  Court,  DavldBon 
County;  Thos.  Si.  Matthews,  Judge. 

Petition  of  accusation  by  the  State,  on 
the  relation  of  one  Timotbir  and  others, 
against  U.  E.  Howae  and  Bobert  Elliott. 
From  a  judgment  ousting  defendant  Howse, 
but  reinstating  defendant  Elliott,  relators 
and  defendant  Howse  both  appeal.   Affirmed. 

See,  also,  182  Tenn.  452,  178  S.  W.  Ilia 

H.  S.  Stokes,  W.  C.  Cherry,  and  J.  O. 
Stephenson,  all  of  Nashville,  for  relators. 
John  T.  Lellyett  and  E.  F.  Lengfoid,  both 
of  Nashville,  for  defendants. 

WILLIAMS,  3,  A  petition  of  accusation 
on  relation  of  ten  or  more  citizens  was  filed 
July  20,  1915,  under  the  provisions  of  Pub. 
Acts  1915,  c.  11,  commonly  known  as  the 
Ouster  Act,  seeking  the  removal  from  their 
respective  offices  of  H.  E.  Howse,  mayor  of 
the  dty  of  Nashville,  and  Robert  Elliott,  com- 
missioner of  waterworks,  street  cleaning, 
and  workhouse  of  that  city.  The  defendants 
filed  answers,  and  proof  was  heard  on  an  ap- 
plication made  to  the  circuit  Judge  to  sus- 
pend both  of  the  defendants  from  office,  and 
he  passed  an  Interlocutory  decree  to  that 
effect 

Later  amended  petitions  of  accusation  were 
filed  to  which  the  defendants  replied  by  an- 
swers 

The  grounds  of  ouster  set  forth  in  the 
pleadings  of  the  relators  may  be  concisely 
stated  as  follows: 

(1)  Substitution  by  defendants  of  adminis- 
trative regulation  of  saloons,  bawdyhonses, 
etc.,  for  the  charter  requirement  of  legisla- 
tive regulations  by  ordiiuince,  and  a  willful 
failure  to  enforce  the  laws  and  ordinances  in 
relation  thereto. 

(2)  The  delegation  to  subordinates  of  the 
duty  to  approve  vouchers,  which  unlawful 
delegation  made  possible  the  thefts  shown 
throughout  the  record. 

(3)  The  approval  of  vouchers  without  con- 
sideration, if  signed  by  the  head  of  a  pat^ 
tlcular  department,  as  an  unlawful  delega- 
tion of  duty. 


^EsFoi  otber  cases  see  same  tovlc  and  KSY -NUMBER  In  all  Key-Numbered  Digests  and  Indexes 
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(4)  Increase  of  offices,  salaries,  and  vari- 
ous expenditures  for  otber  departments  while 
depriving  the  waterworks  department  ot  Us 
own  profits  necessary  for  the  acquisition  and 
repair  of  machinery  to  protect  life  and  prop- 
erty of  the  inhabitants. 

(6)  Padding  tlie  budget  with  railway  park 
funds  and  other  funds  which  were  not  re- 
ceipts. 

(5)  Fallnre  to  reqnlie  affidavits  to  con- 
tracts, showing  the  contractor  not  a  iterscm 
forbidden  by  law  to  contract  with  the  dty. 

(7)  Failure  to  keep  separate  bank  ac- 
counts of  trust  funds  as  required  by  the  char- 
ter. 

(8)  Fallnre  to  keep  separate  deposits  of  the 
school  funds  as  required  by  section  1007  of 
the  City  Digest 

(9)  Encroachment  on  trust  funds. 

(10)  Dealing  with  persons  prohibited  by 
the  charter. 

(11)  Want(Mi  waste  of  the  city's  money. 
Nearly  all  of  these  charges  were  denied 

by  defendants  In  the  answers  filed. 

A  large  volume  of  proof  was  taken  orally 
before  the  circuit  Judge,  and  It  shows  that 
the  dty  had  been  brought  to  a  financial 
condition  that  bordered  on  practical  bank- 
ruptcy at  the  date  of  the  filing  oit  the  peti- 
tion. 

The  trial  judge  on  the  final  hearing  de- 
creed that  Howse  should  be  ousted  from  the 
office  of  mayor,  but  he  reinstated  Elliott. 
The  relators  have  appealed,  complaining  of 
the  ruling  last  mentioned,  and  Bowse  has 
appealed  from  the  decree  of  ouster,  and  the 
case  Is  before  this  court  on  the  two  appeals. 

Pub.  Acts  1915,  c.  11,  Is  entitled  "An  act 
to  provide  for  the  removal  of  unfaithful  pub- 
lic officers,  and  providing  a  procedure  there- 
for," and  it  makes  provision  for  removal  of 
such  officers  of  certain  classes  who  "shall 
knowingly  or  wlUfuUy  misconduct  [them- 
selves] in  office  or  who  shall  knowingly  or 
willfully  neglect  to  perform  any  duty  en- 
joined upon  such  officer  by  any  of  the  laws 
of  the  State  of  Tennessee."  It  is  provided 
thereby  that  petitions  of  accusation  muy  be 
filed  on  relation  of  the  Attorney  General  or 
other  public  officials  or  of  ten  or  more  citi- 
zens and  freeholders  of  the  state,  county,  or 
city,  as  the  case  may  be. 

Section  8  provides: 

"The  proceedings  under  this  act,  whether  in 
the  circnit,  chancery  or  criminal  courts,  shall  be 
conducted  in  accordance  with  the  procedure  of 
courts  of  chancery  where  not  otherwise  expressly 
provided  herein;  and  all  of  said  courts  having 
coguizance  of  such  proceedings  are  hereby  given 
the  full  jurisdiction  and  powers  of  courts  of  eq- 
uity with  respect  to  such  proceedings. 

"Sec.  7.  That  said  proceedings  in  ouster  shall 
be  summary  and  triable  as  an  equitable  action, 
and  shall  have  precedence  over  civil  and  crimi- 
nal actions,  and  shall  be  tried  at  the  first  term 
after  the  filing  of  the  complaint  or  petition  here- 
in named:  Provided  the  answer  herein  named 
shall  have  been  on  file  at  least  ten  days  before 
the  day  of  trial.  A  continuance  may  be  granted 
eitiier  side  for  good  cause  shown,  but  no  con- 
tinuance shall  be  granted  by  an  agreement  of  the 
parties." 


Other  provisions  of  the  act  are  for  the 
expedition  suitable  to  a  sununary  proceeding; 
such  as  those  that  the  petition  and  answer 
shall  c(mstltute  the  only  pleadings  allowed, 
thus  obviating  the  delay  Incident  to  demur- 
rers, and  that  amendments  shall  not  d^y 
the  trial.  Answers  are  required  to  be  npoo 
oath  or  affirmation  of  the  defendants. 

[1]  The  first  assignment  of  error  to  be  no- 
ticed In  logical  order  is:  That  the  lower  court 
"erred  In  not  holding  the  Ouster  Act  (chapter 
U  of  Acts  1916)  unconstltutionaL"  This 
assignment  of  error  does  not  point  out  the 
ground  of  unconstitutionality  relied  on,  and 
Is  too  Indefinite  for  consideration  under  the 
rules  of  this  court  governing  such  assignments. 

[2]  It  Is  urged  that  the  charter  ot  the  dty 
of  Nashville  provided  for  the  removal  of  of- 
ficers of  that  corporation  by  recall,  and  that 
the  remedy  of  recall  la  exclusive,  and  tiiat 
therefore  the  Ouster  Act  does  not  apply  to  or 
affect  appellant. 

We  held  in  this  case  when  It  was  before 
us  last  year  (State  ex  rel.  v.  Howse,  132  Tenn. 
462,  178  S.  W.  1112)  that  the  Ouster  Act  was 
remedial  in  nature,  and  only  provided  a  new 
or  additional  remedy.  The  charter  provision 
In  respect  to  recall  plainly  sets  forth  that  it 
Is  also  a  cumulative  remedy,  thus: 

"This  method  of  removal  shall  be  cumulative 
and  additional  to  the  methods  that  are  cow  or 
may  hereafter  be,  prescribed  by  law  for  the  mal- 
feasance, misfeasance  or  nonfeasance  of  public 
ofljcers?'    Priv.  Acts  1913,  c.  22,  !  32. 

The  oontentl(Hi  Is  manifestly  untenable. 

[3]  The  appellant  next  contends  that  the 
court  erred  in  refusing  to  sustain  his  motioa 
that  the  trial  Judge  order  a  tiunsf^  of  the 
case  to  be  tried  before  another  Judge  oa 
Interchange,  on  the  ground  that  the  drcult 
Judge  had  prejudged  the  case  when  the  case 
was  before  him  on  the  motion  to  suspend  CiP- 
pellaut  from  office. 

The  fact  that  Judge  Matthews,  of  the  or- 
colt  court,  heard  the  appllcatioo,  and  sus- 
pended Howse,  In  no  sense  disqualified 
bim  to  sit  in  the  trial  cm  the  merits. 
The  trial  on  the  application  to  suspend  was 
In  this  case  (132  Tenn.  452,  178  S.  W.  1112) 
likened  to  Interlocutory  orders  passed  by  a 
chancellor  In  an  ordinary  equity  proceeding, 
and  the  circuit  judge  Is  no  more  disqualified 
by  hearing  such  an  application  than  is  & 
chancellor  who,  when  an  application  for  ex- 
traordinary process,  such  as  an  injunction.  Is 
heard  by  him  at  chambers,  grants  the  same, 
and  the  case  comes  on  later  to  be  heard  oa 
the  merits. 

[4]  A  motion  was  made  by  Howse  in  the 
court  below  for  a  severance  and  separate  tri- 
al. It  is  assigned  for  error  that  this  was 
denied.  Whether  a  severance  shall  be  grant- 
ed In  a  dvll  case,  such  as  this  is,  is  in  the 
discretion  of  the  trial  court.  Tyson  v.  Netb- 
erton,  6  Heisk.  (63  Tenn.)  19;  88  Cyc.  1268. 
There  Is  nothing  in  the  Ouster  Act  that  pro- 
vides to  the  contrary. 

[6]  The  appellant  renews  on  the  hearing 
Of  this  appeal  the  Insistence  he  urged  <w 
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the  former  bearing  In  this  court,  to  the  effect 
that  the  trial  Judge  erred  in  admitting  In  the 
trial  on  the  merits  testimony  as  to  acts  of 
malfeasance  done  during  his  pending  term, 
but  pri<H:  to  the  passage  of  the  Ouster  Act, 
January  19,  1915.  We  then  held  that  the 
circuit  Judge  in  the  trial  of  the  application 
to  suspend  Howse  property  considered  such 
testimony,  since  "the  act  undertook  to  make 
nothing  illegal  that  was  not  illegal  before  the 
act's  passage,  but  that  the  act  is  merely 
remedial  in  its  nature,  and  it  only  provides 
a  new  remedy."  This  holding  was  after  full 
consideration,  and  it  Is  upon  reconsideration 
aSimaed.  A  Judgment  of  ouster  imder  the 
act  may  therefore  be  predicated  upon  official 
acts  transpiring  prior  to  the  passage  of  the 
act, 

[•]  But  the  counsel  of  appellant  potot  out 
that  the  drcult  Judge,  over  objections  made, 
admitted  evidence  offered  by  the  relators  of 
certain  acts  of  Howse  while  serving  as  mayor 
in  the  previous  term  of  office.  It  is  insisted 
that  the  better  doctrine  is  that  an  officer 
cannot  be  removed  from  office  for  violation 
of  his  duties  in  such  preceding  term. 

This  Is  a  question  upon  which  the  author- 
ities are  divided,  and  «o  much  so  that  it  Is 
difficult  to  say  tm  which  side  of  the  exact 
point  Is  the  weight  of  authority,  though  por- 
hape  it  is  with  appellanf  s  contention.  Those 
cases  proceed  up<m  the  fundamental  notimi 
that  the  re-election  of  the  official  operates 
to  condone  his  past  offenses. 

In  our  view,  however,  the  opposing  cases 
announce  the  better  doctrine  and  the  one  more 
nearly  in  accord  with  oar  cases  and  with 
the  precedent  rulings  in  rtiatloa  to  our  ouster 
act 

Tlie  reasoning  and  rulings  In  Day  v.  Sharp, 
128  Tenn.  340,  345,  181  S.  W.  994,  995,  are 
leveled  against  this  underlying  notion: 

"The  protection  of  the  public  is  involved  in 
the  proceeding  and  judgment.  Nothing  in  the 
statute  suggests  that  electors,  even,  can  con- 
done the  misfeasance." 

The  reference  was  to  another  disqualifying 
statute  of  this  state. 

In  Territory  v.  Sanches,  14  N.  Mei.  498,  94 
Pac.  954,  20  Ann.  Cas.  109  (dted  In  132  Tenn. 
at  page  459, 178  S.  W.  1112),  It  was  said : 

"It  is  essential  to  determine  at  the  outset  and 
to  bear  in  mind  throughoat  the  true  nature  and 
purpose  of  the  proceeding  brought  here  for  re- 
view. They  could  hardly  be  better  expressed 
than  in  the  words  of  Kent,  J.,  in  State  v.  Leach, 
60  Me.  58,  11  Am.  Rep.  172,  in  which  the  state 
was  represented  by  its  Attorney  Qeneral,  Hon. 
Thomas  B.  Reed:  'The  object  of  the  removal  of 
a  public  officer  for  official  misconduct  is  not  to 
pnniah  the  officer,  bat  to  improve  the  public 
service,  and  to  free  the  public  from  an  unfit  of- 
ficer.' To  the  same  effect  is  Rankin  v.  Jauman, 
4  Idaho,  53,  36  Pac  502.  With  this  clear  state- 
ment, which  cannot  be  gainsaid,  as  a  guide,  we 
shall  be  prepared  to  deal  with  the  first  claim  of 
error  for  the  defendant,  discussed  in  the  brief  in 
his  behalf,  namely,  that  the  trial  court  erred  in 
holding  that  the  defendant  could  be  removed 
from  office  for  acta  done  by  him  while  holding 
the  same  office  in  the  term  immediately  preced- 
uig  the  one  in  which  his  trial  took  place.  The 
weight  of  authority,  in  numbers,  is  probaltly 
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with  the  defendant  on  tiMt  point  But  is  a  pub- 
lic officer  less  unfit  to  hold  Bis  office,  or  are  the 
people  less  injuriously  aifected  by  his  holding  it 
because  the  act  demonstrating  his  unfitness  was 
committed  on  the  last  day  of  one  term  of  of- 
fice rather  than  on  the  first  day  of  the  next  suc- 
ceeding term?  There  can  be  but  one  answer  to 
that  question." 

In  State  v.  Welsh,  109  Iowa,  19,  79  N.  W. 
369,  the  court  said: 

"Tlie  defendant  was  re-elected  sheriff  of  John- 
son county  at  the  general  election  of  1898,  and 
during  his  second  term,  commencing  January 
Ist  of  the  year  following,  this  action  for  his  re- 
moval was  begun.  On  motion  the  particular 
averments  of  official  misconduct  and  neglect  of 
duty  during  the  first  term  were  stricken  from 
the  petition  on  the  ground  that  removals  are 
only  allowable  for  acts  during  the  term  being 
served.  The  statute  contains  no  such  limita- 
tion. The  very  object  of  removal  is  to  rid  the 
community  of  a  corrupt,  incapable,  or  unworthy 
official.  His  acts  during  his  previous  term  quite 
as  effectually  stamp  him  as  such  as  those  of  that 
he  may  be  serving.  Re-election  does  not  con- 
done the  offense.  Misconduct  may  not  have  been 
discovered  prior  to  election,  and  in  any  event 
had  not  been  established  in  the  manner  contem- 
plated by  the  statute.    •    •    • 

"The  commission  of  any  of  the  prohibited  acts 
the  day  before  quite  as  particularly  stamps  him 
as  an  improper  person  to  be  intrusted  with  the 
performance  of  the  duties  of  the  particular  office, 
as  though  done  the  day  after." 

See,  also.  State  ex  rel.  v.  Bourgeois,  45  La. 
Ann.  1350,  1*  South.  28,  State  ex  rel.  v.  Me- 
gaarden,  85  Minn.  41,  88  N.  Wi  412,  89  Am. 
St  R^p.  534,  and  other  cases  in  accord  cited 
in  note  50  L.  R.  A.  (N.  S.)  553,  where  also  the 
cases  holding  to  the  contrary  are  collected. 

Let  us  assume  that  a  candidate  for  the 
mayoralty  of  a  city  is  elected  on  pledges  pet- 
sonally  given  to  the  electorate  to  enforce  the 
laws;  that  he  is  elected,  and  that  in  conse- 
quence he  gains  control  of  the  police  de- 
partment and  the  machinery  for  law  enforce- 
ment; that  near  the  close  of  his  term,  in  or- 
der to  a  re-election.  Be  uses  all  the  machin- 
ery intrusted  to  him  to  nullify  the  laws'  ef- 
fectiveness for  the  purpose  of  bringing  to 
his  support  those  interested  in  nonenforce- 
ment;  that  by  use  of  other  means  known  to 
the  modem  politician  and  shown  in  this  rec- 
ord he  is  elected.  May  it  be  said  that  the 
arm  of  the  law  Is  too  short  to  reach  and 
remedy  tills  wrong;  that  a  majority  of  the 
votes  so  secured  operates  to  render  immune 
the  culprit?  If  so,  the  law  itself  holds  out  a 
reward,  under  the  guise  of  condonation,  for 
him  who  subverts  the  law,  and  a  temptation 
to  perpetuate  himself  in  office  by  a  repeti- 
tion of  the  acts  of  subversion,  whether  they 
be  acts  of  bribery,  <x  the  use  of  funds  gather- 
ed from  law-violators  as  the  price  of  their 
protection.  We  hold  tliat  the  law  Is  not  to  be 
thus  made  the  instrument  of  Its  own  undoing. 
Any  doctrine  that  tends  in  that  direction 
does  not  commend  Itself  and  should  be  re- 
jected. 

[7]  The  appellant,  as  defendant  below,  de- 
manded a  Jury  to  try  the  questions  of  fact, 
and,  that  demand  having  been  denied,  tlie 
ruling  is  assigned  as  error.    It  is  argued  that 
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thereby  a  right  guaranteed  by  the  Otmstlta- 
tion  was  withheld. 

Our  Constitution  of  1870  In  the  embodied 
Declaration  of  Rights  provides: 

"The  right  of  trial  by  jury  shall  remain  invio- 
late."   Article  1,  §  6. 

The  same  language  was  used  to  express  the 
guaranty  in  the  Constitutions  of  1834  and 
1706,  and  its  meaning  as  to  the  nature  of  the 
"right"  is  to  be  gathered  from  that  language 
used  in  the  earliest  Constitution.  In  rela- 
tion to  another  constitutional  guaranty  of 
trial  by  Jury,  this  court  said  in  Eason  v. 
State,  6  Baxt  (65  Tenn.)  466,  474: 

"When  the  Constitution  of  1870  was  adopted, 
the  same  language  which  had  thus  been  judicial- 
ly interpreted  was  again  readopted,  and,  we  have 
a  right  to  presume,  with  full  knowledge  of  its 
uniform  interpretation  in  the  Constitutiona  of 
1791  and  18.34.  This  being  so,  this  interpreta- 
tion of  the  language  becomes  incorporated  with 
the  Constitution  of  1870  as  part  of  the  funda- 
mental law  of  the  state." 

At  an  early  date  it  was  held  that  the  pro- 
vision In  the  Constitution  of  1796  did  not 
guarantee  a  Jury  trial  in  every  sort  of  case. 
In  Ooddard  v.  State  (1825)  2  Terg.  (10  Tenn.) 
96,  a  bastardy  case,  it  was  held  that  a  trial 
by  Jury  was  not  a  right  of  the  putative  fa- 
ther, the  court  saying: 

"The  English  Magna  Charta  has  the  same  pro- 
vision, from  which  the  framers  of  our  Constitu- 
tion borrowed  it,  the  construction  of  which  has 
been  settled  as  early  as  the  time  of  Sir  Edward 
Coke,  who  in  his  reading  upon  this  statute  tells 
us  that  the  cases  in  which  courts  act  without  a 
trial  by  jury,  or  'peers,'  are  innumerable  and 
undefined,  being  done  'by  the  law  of  the  land.' " 

The  court  in  that  case  Instanced  by  way  of 
example  that  a  sustention  of  the  defendant's 
contention  would  prevent  a  court  of  chancery 
decreeing  upon  property  rights  without  the 
intervention  of  a  Jury,  on  demand  being 
made  for  one. 

If  the  proceeding  fof  ouster  prescribed  by 
the  act  Is  one  summary  tn  nature,  it  is,  we 
think,  manifest  that  a  trial  by  Jury  was  not 
demandable  as  a  matter  of  constitutional 
right  From  very  early  times  it  has  been 
held  that  the  meaning  of  the  term  "summary 
proceedings"  Is  such  proceedings  as  are  not 
according  to  the  course  of  the  common  law. 
(4  Blackstone,  Comm.  280);  therefore  not  such 
proceedings  as  fell  within  the  provision  of 
Magna  Charta  above  referred  to. 

A  "summary  proceeding"  is  defined  in 
Bouvler's  Law  Dictionary  to  be  "a  form  of 
trial  in  which  the  established  course  of  legal 
proceeding  Is  disregarded,  especially  in  the 
matter  of  trial  by  Jury."  See,  also,  7  Words 
and  Phrases,  First  Series,  6786;  4  Words 
and  Phrases,  Second  Series,  786;  24  Cyc. 
128,  135;  37  Cyc.  528. 

The  Constitution  containing  no  express 
prohibition,  it  was  competent  for  the  Legisla- 
ture to  provide  a  summary  procedure  for  the 
removal  of  public  officers  for  misconduct  in 
office,  without  violating  the  right  to  trial  by 
Jury.  Fields  v.  State,  8  Tenn.  (Mart.  &  T.) 
168;  Sevier  v.  Justices,  Peck,  334;  24  Cyc. 
134;  People  ex  rel.  T.  Klpley,  171  IlL  44,  49 


N.  B.  229,  41  li.  R.  A.  775;  Mom«  t.  Stxick- 
llng,  46  W.  Va.  515,  33  S.  E.  274,  50  L.  B.  A. 
279;  Burke  t.  Jrakins,  148  N.  C.  25,  61  S.  K. 
608. 

Modem  ouster  statutes  which  in  terma 
deny  the  right  to  trial  by  Jury  (such  as  the 
one  Involved  in  State  ex  rel.  Klrby  v.  Hender- 
son, 145  Iowa,  657,  124  N.  W.  767,  Ann.  Caa. 
1912A,  1286)  are  not  on  that  account  oncon- 
stitutional;  nor  are  officers  proceeded  against 
entitled  to  a  Jury  where  the  proceedings  are 
made  summary  In  nature  and  no  trial  by  Jury 
Is  expressly  provided  for.  Woods  v.  Varnnm, 
86  Cal.  639,  24  Pac.  843 ;  Rankin  v.  Jauman. 
4  Idaho,  53,  36  Pac.  502. 

In  the  last-cited  case  it  was  said: 

"The  right  of  the  Legislature  to  provide  for 
the  summary  removal  of  incompetent  or  unfaith- 
ful officers  is  no  new  doctrine.  *  *  *  It  aris- 
es from  the  exigencies  of  government,  and,  if 
its  enforcement  is  to  be  obstructed  by  all  the  de- 
lays and  embarrassments  Incident  to  a  jury 
trial,  the  aim  and  purpose  of  the  law  would  be 
entirely  defeated." 

We  are  of  the  opinion  that  it  was  the  in- 
tention of  the  Legislature  in  the  act  nnder 
review  to  make  the  proceeding  a  summary 
proceeding.  The  language  "said  proceedings 
in  ouster  shall  be  summary"  clearly  mani- 
fests that  purpose. 

It  is  argued  by  appellant  that  this  is  not 
the  proper  construction;  that  its  popular 
meaning,  rather  than  its  legal,  shonld  be 
given  to  the  word  "summary,"  and  the  pro- 
vision of  the  act  construed  to  mean  only  that 
proceedings  under  It  shall  be  speedy  and 
expeditious.  We  had  occasl<«  to  comment 
in  the  opinion  on  the  former  hearing  that 
the  act  evidences  the  use  of  legal  terminolo- 
gy. It  was  the  work  of  a  draftsman  skilled 
in  the  law,  and  when  a  summaiy  proceeding 
was  provided  for  the  Iiegislature  had  In  mind 
the  nature  of  such  a  proceeding  as  contra- 
distinguished from  a  regular  one. 

This  being  settled.  It  follows  that,  when  a 
summary  proceeding  was  provided,  that, 
without  more,  meant  that  the  trial  should  be 
one  without  the  intervention  of  a  Jury.  This, 
as  we  have  seen.  Is  a  part  of  the  very  deflni- 
tlon  of  the  phrase  "summary  proceeding." 
When  the  phrase  Is  used  in  a  statute  without 
more,  a  trial  by  Jury  is,  in  terms  as  if  ex- 
press, excluded.  Woods  v.  Varnum,  snpra; 
Govan  v.  Jackson,  32  Ark.  557,  cited  In  Tay- 
lor V.  Carr,  125  Tenn.  249, 141  8.  W.  745,  Ann. 
Cas.  1913C,  155,  with  approval;  Toder  v. 
Com.,  107  Va.  823,  57  S.  E.  583.  And  the 
same  principle  is  recognized  in  Territory  v. 
Sanches,  14  N.  Mex.  493,  94  Pac.  ^4,  20  Ann. 
Cas.  109. 

[t]  An  extended  argument  is  made  that,  be- 
cause the  act  provides  that  ouster  suits  shall 
be  "triable  as  equitable  actions"  and  "shall 
be  conducted  in  accordance  with  the  proce- 
dure of  courts  of  chancery  where  not  other- 
wise expressly  provided  herein,"  and  because 
in  the  ordinary  or  regular  chancery  cause 
material  Issues  of  fact  may,  it  la  claimed, 
be  submitted  to  a  Jury  as  a  matter  of  rij^t, 
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the  constitntloiial  guaranty  applies  to  tbis 
proceeding.  The  right  to  a  Jury  In  the  pro- 
ceeding, however,  Is  to  be  deemed  excluded, 
not  because  It  Is  an  equitable  action,  but  be- 
cause, while  It  is  such.  It  Is  also  a  peculiar 
action,  Irregular  and  summary  In  character, 
In  respect  to  which  a  court  of  equity,  of 
whatever  character,  does  not  proceed  accord- 
ing to  the  course  of  the  common  law. 

We  need  not  therefore  follow  able  coun- 
sel into  their  elaborate  argument  as  to  when, 
if  ever,  trial  by  Jury  of  Issues  of  fact  in 
ordinary  equity  causes  was  guaranteed  by  a 
constitutional  provision;  as  to  which,  how- 
ever, see  <jrlbson's  Suits  In  Chancery  (2d  Ed.) 
{  547,  note,  and  cases  cited. 

In  this  connection  It  may  be  observed  that 
tbis  court  has  held  that  in  the  legal  action 
of  mandamus  there  is  no  constitutional  right 
of  trial  by  jury,  such  not  having  been  de- 
mandable  at  common  law  (24  Cyc.  129), 
though  such  a  trial  may  be  granted  In  the 
discretion  of  the  court  (Marler  v.  Wear,  117 
Tenn.  244,  96  S.  W.  447);  that  election  con- 
tests are  not  Jury  cases  (Shields  v.  McM&han, 
112  Tenn.  4,  81  S.  W.  597;  Taylor  v.  Carr,  125 
Tenn-  235,  249,  141  S.  W.  745) ;  that  a  pto- 
ceeding  to  disbar  an  attorney  and  deprive 
him  of  his  status  as  an  officer  of  the  court 
Is  to  be  tried  summarily  by  the  court  with- 
out a  Jury  (Davis  v.  State,  92  Tenn.  634,  642, 
23  S.  W.  59). 

Hie  circnlt  Judge  properly  ruled  against 
appeUant  on  his  demand  for  a  jury. 

[1]  The  api)tilant  In  the  lower  court  at  a 
timely  stage  objected  to  the  introduction  of 
oral  evidence,  on  the  ground  that  the  pro- 
ceeding is  provided  to  be  conducted  "in  ac- 
cordance with  the  procedure  of  courts  of 
chancery,  where  not  otherwise  not  expressly 
provided  herein,"  and  that  the  Code,  Shan- 
non, i  6272,  stipulates  that  in  chancery  cases 
testimony  shall  be  taken  in  writing.  We  are 
of  opinion,  in  view  of  the  fact  that  the  pro- 
ceeding is  frummary,  that  oral  proof  was 
pr(^>erly  admitted.  To  have  taken  the  proof 
in  the  form  of  depositions  under  the  rules  of 
chancery  procedure,  allowing  four  months  for 
proof  In  chief  and  two  months  for  proof  in 
rebuttal,  would  have  frustrated  the  purpose 
of  the  act  which  looked  to  expedition. 

The  purpose  of  the  act  was  to  advance  the 
remedy,  and  in  sudi  case  the  c<Histructlon  to 
be  given  it  should  be  liberal  to  the  same 
end.  Gannon  v.  Wood,  2  Sneed  (34  Tenn.) 
177;  Rose  V.  Wortliam,  95  Tena  505,  32  S. 
W.  468,  80  li.  lU  A.  609. 

[U]  Counsel  of  Howse  advance  the  propo- 
sition that  he,  as  mayor,  was  a  "civil  officer" 
within  the  meaning  of  article  5,  {  6,  of  the 
Constitution,  and  that  this  section  provides 
the  causes  for  which  and  the  exclusive  proce- 
dure under  which  he  may  be  removed  from 
ofSce.  This  argument  is  not  well  based,  for 
reasons  set  forth  in  full  in  the  opinion  this 
day  banded  down  in  the  case  of  State  ex 
reL  T.  Crump,  183  S.  W.  506 ;  the  two  cases 


having  been  heard,  considered,  and  decided 
at  the  same  time  as  companion  cases. 

We  come  then  to  a  consideration  of  the  as- 
signment of  errors  which  relate  to  the  facts 
and  seek  to  impeach  the  Judgment  rendered 
on  the  merits  in  the  court  below. 

[11]  Howse  was  first  elected  to  the  office  of 
mayor  in  the  fall  of  1909.  In  the  previous 
spring  a  dty  ordinance  had  been  passed  pro- 
hibiting the  sale  of  intoxicating  liquors.  In 
the  platform  on  which  Howse  ran  was  the 
statement: 

"There  can  be  no  two  opinions  amons  good 
citizens  and  law-abiding  people  about  the  exiiedi- 
ency  oi  enforcing  any  law  that  has  been  regu- 
larly passed  by  the  constituted,  authority." 

In  an  address  to  the  voters  (which  was 
published),  after  commenting  upon  the  then 
recent  passage  of  the  state  prohibition  law, 
Howse  said: 

"I  want  to  be  understood  as  saying  in  tbis 
connection  that  if  I  am  placed  at  the  head  of 
the  >>ashville  government  I  will  vigorously  and 
literally  see  to  the  enforcement  of  this  law.  I 
will  not  confine  my  efforts  in  this  direction  to 
isolated  spasms  of  activity,  or  to  widely  separat- 
ed and  showy  contortions  of  zeal.  The  mayor  of 
NashviUe  has  the  power,  if  he  has  the  will,  to 
see  that  every  lawful  statute  and  ordinance  is 
consistently  enforced." 

The  address  contains  another  significant 
passage : 

"It  should  not  be  said  that  any  law  which  in 
the  opinion  of  the  lawmaking  body  was  proper 
to  be  enacted  for  the  purpose  of  protecting  the 
morals  of  our  people  can,  with  impunity,  be  vio- 
lated, or  that  it  can,  with  official  countenance, 
become  a  void  letter  in  the  city  which  is  the 
educational  center  of  the  South." 

Howse  was  elected  to  the  mayorality,  and 
he  was  again  elected  in  1911,  and  then  be- 
came ineligible  under  the  terms  of  the  exist- 
ing charter  of  the  dty.  A  new  charter  was 
passed  by  the  Legislature  which  permitted 
of  Howse's  election  to  the  mayoralty  a  third 
time  In  the  fall  of  1913.  At  that  time  open 
saloons  were  running  in  violation  of  the  law 
in  the  business  section  of  the  city.  As  may- 
or, Howse  had  control  and  supervision  of 
the  police  department. 

The  record  makes  manifest  that  funds 
were  raised  from  the  saloonlsts  that  went 
into  the  1913  campaign  fund  of  Howse,  and 
that  in  return  for  the  monthly  levies  made 
upon  them  they  secured  protection  in  the 
violation  of  law.  One  of  these,  Morse,  who 
was  a  close  friend  of  Howse,  a  codirector  in 
the  same  bank,  and  whose  place  of  business 
was  near  that  of  Howse,  testifies  that  he 
was  treasurer  of  this  fund  and  contributed 
$15  per  month  himself;  others  more.  Con- 
tinuing: 

"Q.  You  were  running,  and  you  were  not  be- 
ing raided  by  the  police  of  Nashville? 

"A.  No,  Sz. 

"Q.  And  yon  were  receiving  iirotection  in  vio- 
lation of  law? 

"A.  Well,  you  might  call  it  that. 

"Q.  I  am  asking  you. 

"A.  Yes;   yon  might  call  it  that. 

"Q.  And  you  were  paying  $15  a  month  to  get 
that  protection,  weren't  you? 

"A.  That  is  true. 
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"Q.  Didn't  70u  consider  protection  cheap  at 
116  a  month? 
"A.  Well,  yes ;   that  is  pretty  reasonable." 

The  funds  were  deposited  In  the  bank  re- 
ferred to,  and  the  treasurer  can  give  no  sat- 
isfactory account  of  the  expenditure  of  the 
fund  or  of  those  to  whom  It  was  checked 
out 

Contrasted  with  the  above  pledges  is  the 
following  excerpt  from  the  answer  of  Howse 
to  the  charges  contained  In  the  petition  of 
accusation : 

"Answering  further,  the  defendant  Hilary  E. 
Howse  says  that  from  the  time  he  was  elected 
mayor  in  October,  1900,  up  to  January  15,  or 
thereabouts,,  191p,  that  liquors  were  sold  in 
Nashville  with  his  knowledee;  and  that  he  was 
elected  to  office  when  the  public  sentiment  of  the 
city  was  such  that  it  demanded  the  sale  of  liq- 
uors. Defendant  knew  of  their  sale,  and  did 
not  order  or  direct  the  snppreBsion  thereof,  be- 
cause he  had  announced  in  his  candidacy  for 
the  office  in  1911  that  he  was  opposed  to  pro- 
hibition, but  favored  local  option,  and  he  bved 
up  to  the  statements  he  had  made  to  the  people 
who  elected  him  after  election  as  to  the  practice 
in  the  enforcement  of  the  liquor  laws." 

He  further  says  tn  his  answer  that : 

"In  deference  to  the  changed  sentiment  of  his 
party  and  the  people,  and  in  conformity  to  the 
policy  adopted  by  the  state  officials,  be  ordered 
the  suppression  of  the  liquor  traffic  by  tlie  po- 
lice force." 

The  facts  jnst  recited,  without  more,  con- 
stitute ample  cause  for  ouster.  State  ex  reL 
V.  Eyan,  02  Neb.  638,  130  N.  W.  286,  Ann. 
Cas.  1014A,  224;  Sta^  ex  reL  v.  Wilcox,  78 
Kan.  507,  07  Pac.  372,  10  L.  K.  A.  (N.  S.) 
224,  130  Am.  St  Rep.  885.  Hie  Attempted 
justification  of  himself  on  the  ground  that 
the  local  public  sentiment  was  opposed  to 
law  enforcement  is  no  sort  of  justification 
or  palliation.  An  ofllcial  is  elected  and  sworn 
to  enforce  the  law,  not  public  sentiment; 
and  any  suggestion  that  a  municipality,  a 
creature  of  the  state,  or  its  officers  may  set 
at  naught  or  defy  the  laws  of  a  sovereign 
state  cannot  be  too  severely  rebuked.  That 
way  leads  to  anarchy.  The  officer  who  treads 
It  brands  himself  as  unworthy. 

We  shall  not  undertake  to  discuss  and 
specifically  pass  on  each  of  the  other  grounds 
of  accusation  against  Howse  as  mayor.  Sev- 
eral, though  not  aU,  of  them  are  sustained  by 
the  proof. 

We  shall,  however,  refer  to  two  of  these. 

One  relates  to  the  building  of  a  market 
house  on  Haymarket  square  at  a  total  cost 
above  $17,500.  In  order  to  avoid  the  charter 
provision  requiring  that  In  case  any  estimat- 
ed expenditure  amounted  to  more  than  $500 
the  work  should  be  advertised  and  let  to  the 
lowest  responsible  bidder,  the  work  was  done 
without  compliance  with  these  requirements. 
One  firm  did  most  of  the  work,  and  was  paid 
by  means  of  vouchers  of  $600  or  under,  sign- 
ed by  Howse,  as  If  separate  smaller  contracts 
were  let,  thus,  in  substance,  defeating  the 


charter's  check  on  collusion  and  extrava- 
gance. Color  is  given  to  this  transaction  by 
the  facts  that  this  market  house  was  erected 
within  a  short  distance  of  Howse's  business 
establishment,  without  any  real  need  of  it 
at  that  place;  that  in  order  to  Induce  its 
construction  a  number  of  those  owning  proi>- 
erty  near  by  subscribed  to  a  fund  to  be  donat- 
ed to  the  dty  in  part  payment ;  that  Howse's 
firm  was  one  of  the  subscribers;  and  tbat 
on  the  completion  of  the  building  this  fnnd 
was  returned  to  the  subscribers.  It  is  fairly 
indicated  on  the  record  that  the  market 
house  was  from  the  outset  a  failure,  entailing 
a  heavy  loss  on  the  city. 

In  respect  of  a  distinct  diarge  of  the  Il- 
legal delegation  to  subordinates  of  the  duty 
of  approving  vouchers.  It  appears  that  the 
mayor,  in  violation  of  section  3  of  the  dty 
charter,  frequently  permitted  his  subordi- 
nates to  sign  his  name  to  vouchers  In  ap- 
proval, and  that  in  Instances  the  practice  led 
to  the  conuaission  of  gross  frauds  on  the 
city  treasury. 

Without  prolonging  the  discussion  under 
this  head,  we  hold  that  the  circuit  judge  did 
not  err  In  ousting  Howse  from  his  office. 

l%e  relators  assign  error  In  the  judgment 
below  in  that  Commissioner  Robert  Elliott 
was  reinstated  in  his  office,  from  which  he 
had  been  suspended  by  interlocutory  decree. 

We  have  carefully  read  the  record  on  this 
point,  and  have  reached  the  conclusion  tbat 
the  circuit  judge  correctly  ruled  in  favor  of 
appellee  Elliott  The  solution  of  the  dispute 
depends  on  questions  of  ftict  which  we  shall 
not  undertake  to  discuss. 

[12]  A  sfecond  error  assigned  by  Oie  re- 
lators is  that  the  trial  Judge  did  not  decree 
that  the  board  of  commissioners  of  the  city 
as  then  constituted  "may  proceed  to  the  elec- 
tion of  a  successor  to  defendant  Hilary  E. 
Howse  as  mayor."  The  circuit  judge  was  of 
opinion  that  there  was  no  issue  in  the  plead- 
ings to  support  such  an  adjudication,  and 
tbat  all  parties  necessary  for  its  determina- 
tion were  not  before  the  court  and  tbat  it 
was  not  proper  to  adjudge  In  respect  of  tbe 
tenure  of  the  person  who  had  been  chosen  to 
carry  on  the  duties  of  the  mayor  at  the  time 
of  Howse's  suspension.  We  think  tbat  the 
circuit  judge  held  and  enforced  the  correct 
view.  The  right  of  Howse  only  was  In  is- 
sue. The  status  of  his  successor  under  the 
act  was  not  to  be  determined  without  the  lat- 
ter having  a  day  in  court  He  did  not  bold 
by  reason  of  any  court  appointment  but  un- 
der an  election  held  in  pursuance  of  the  <*har- 
ter  of  the  city. 

Finding  no  error  in  the  rullnga  of  the  dr^ 
cult  Judge  which  could  affect  the  result,  the 
judgment  entered  l)elow  is  affirmed.  The 
costs  of  the  appeal  will  be  paid  three-fourths 
by  appellant  Howse,  and  cme-fourth  by  ap- 
pellees. 
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STATE  ex  rel.  BROWN  et  al.  v.  HOWHI/L 

et  •!.,  lilection  Coiu'tb. 
(Supreme  Ooort  of  Tennessee.    Feb.  26,  1016.) 

Municipal  Oobpobations  *=»1!50(1)— Om- 
CEB8— Elections— RiOBX  to  Elkctior. 
The  charter  of  the  city  of  Nashville  (Priv. 
Acts  1913,  c.  22)  provides  for  recalling  munici- 
pal officers  by  petition  signed  by  voters  equal 
to  25  per  cent,  of  the  entire  vote  cast  for  the 
office  ol  mayor  at  the  last  preceding  election,  de- 
manding the  election  of  a  successor  of  the  per- 
son sought  to  be  removed.  A  recall  petition  de- 
manded removal  of  a  number  of  officers,  some 
of  whom  were  not  subject  thereto,  because  not 
elected  by  the  city,  and  others  of  whom  bad  been 
removed  under  the  Ouster  Law  or  bad  resign- 
ed. Held  that,  as  the  petition  was  joint  and  it 
could  not  be  determined  whether  the  voters 
would  have  signed  it  had  not  all  the  names  been 
included,  the  petition  is  a  nullity,  and  affords 
no  basis  for  recall  election. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f  850;  Dec.  Dig.  4=» 
150(1).] 

Certiorari  to  Court  of  ClvU  Appeals. 

Petition  by  the  State,  on  the  relation  of 
Lianrent  Brown  and  others,  for  writ  of  man- 
damus against  R.  B.  C.  Howell  and  others, 
Election  Commissioners.  The  Judgment  of 
the  circuit  court  directing  Issuance  of  the 
writ  was  reversed  by  the  Court  of  Civil  Ap- 
peals, and  petitioners  bring  certiorari.  Judg- 
ment of  the  Court  of  Civil  Appeals  affirmed. 

Laurent  Brown,  Richard  P.  Dews,  Chas. 
Gilbert,  R.  L.  Sadler,  and  R.  A.  Goodman, 
all  of  Nashville,  for  relators.  Jno.  W.  Gaines, 
Jr.,  and  Pitts  &  McConnico,  all  of  Nashville, 
for  defendants. 

FANCHER,  J.  The  charter  of  the  dty  of 
Nashville  (Priv.  Acts  1913,  a  22)  provides 
for  a  commission  form  of  government  It  al- 
so provides  that  the  mayor  or  any  commis- 
sioner elected  by  the  people  under  this  act 
may  be  removed  from  office  by  the  Qualified 
voters  of  the  city. 

The  suit  now  before  us,  on  writ  of  certio- 
rari to  review  the  Judgment  of  the  Court  of 
Civil  Appeals,  was  instituted  in  the  circuit 
court  of  Davidson  county  by  a  petition  of 
Lrfturent  Brown  and  others,  asking  for  a  writ 
of  mandamus  to  compel  Howell,  Turner,  and 
Carr,  commissioners  of  election,  to  certify  a 
list  of  voters  and  to  order  an  election  to  re- 
call or  remove  Hilary  E.  Howse,  mayor,  and 
J.  M.  WUkerson  and  R.  B.  Elliott,  commis- 
sioners, from  office. 

The  petition  avers  that  there  had  been 
signed  by  upwards  of  2,500  voters,  as  requir- 
ed by  the  city  charter,  a  Joint  and  several 
petition  asking  for  the  removal  of  these  three 
officials  and  others,  that.the  petition  had  been 
filed  with  the  board  of  election  commission- 
ers for  more  than  SO  days,  but  that  Howell 
and  Carr  had  refused  to  Join  their  cocommls- 
doner.  Turner,  in  providing  for  said  election. 

Turner  answered  and  showed  a  willingness 
to  comply,  and  averred  that  he  had  tried  to 
get  his  associates  to  do  so,  but  they  refused. 


Howell  and  Carr  answered,  and  pointed 
out  a  number  of  alleged  irregularities  in  the 
recall  petition  which  they  averred  Justified 
their  refusal  to  act  These  defects  were, 
among  others,  that  Lyle  Andrews,  commis- 
sioner of  finance,  whose  removal  was  sought, 
had  been  removed  previously,  and  his  succes- 
sor selected  in  a  legitimate  way;  that  the 
petition  sought  the  removal  of  Wllkerson 
and  Alexander,  who  were  not  subject  to  re- 
call under  the  diarter  of  the  dty.  They  also 
pointed  out  that  the  petition  was  not  Joint 
and  several,  but  Jointiy  against  a  number  of 
officials,  whereas  there  should  have  been  dr- 
culated  and  presented  separate  petiti<»» 
against  each  separate  officer  whose  removal 
was  sought 

The  case  was  heard  on  petition  and  an- 
Bwera 

It  appeared  that  WiUcerson  had  resigned 
subsequent  to  the  filing  of  the  petition,  and 
that  Howse  and  Elliott  had  been  temporarily 
suspended  from  office  under  what  is  known 
as  the  Ouster  Law  (Pub.  Acts  1815,  c.  11),  a 
statute  of  the  state  providing  for  the  removal 
of  officials  from  office  upon  a  Judicial  hearing. 
The  temporary  suspension  of  Howse  and 
Elliott  was  shorUy  attei  the  recall  petition 
had  begun  to  circulate  among  the  voters. 
Since  the  case  has  been  pending  Howse  has 
been  permanentiy  removed  in  the  ouster  case, 
and  Commissioner  Elliott  has  been  restored 
to  office  by  Judgment  of  this  court 

The  circuit  court  Judge  ordered  the  com- 
mlssiouers  of  election  to  attach  their  oertifl- 
cate  and  to  order  a  recall  electicn  as  to 
Howse,  Elliott  and  Wllkerson.  The  Court 
of  Civil  Appeals  by  a  divided  court  reversed 
the  Olrcult  Judge  and  dismissed  the  petition. 

The  dty  charts  provides  for  the  recall  by 
a  petition  signed  by  duly  qualified  and  regis- 
tered voters  equal  in  number  to  25  per  cent 
of  the  entire  vote  cast  for  the  <^ce  of  mayor 
at  the  last  preceding  general  dty  dection, 
and  demanding  the  election  of  a  successor  of 
the  person  sought  to  be  removed,  which  shall 
be  filed  with  the  chairman  of  the  county 
board  of  election  commissioners.  The  peti- 
tion shall  state  the  grounds  on  which  the  re< 
moval  is  sought.  The  signatures  need  not  be 
aU  appended  to  one  paper,  but  each  ^nec 
shall  add  to  his  signature  his  place  <tf  resi- 
dence, giving  street  and  number.  Five  of  the 
signers  to  each  such  petition  shall  make  oath 
before  some  competent  officer  that  the  state- 
ments made  therein  are  true,  as  be  believes, 
and  that  each  signature  appended  Is  the  gen- 
uine signature  of  the  person  whose  name  It 
purports  to  be.  When  filed  with  the  board 
of  election  commissioners,  they  shall  deter- 
mine whether  It  Is  signed  by  a  suffldent  num- 
ber of  voters  to  be  ascertained  from  the 
registered  voters,  and  It  shall  remain  on  file 
at  the  office  of  said  board,  and  any  dtizen 
may  procure  a  copy.  Within  30  days  from 
the  date  of  filing  any  citizen  may  appear  be- 
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tore  the  board  of  election  commissioners  and 
show  by  competent  evidence  that  the  names 
of  parties  signing  the  petition  should  be 
stricken  therefrom  on  the  ground  that  they 
are  not  duly  qualified  and  registered  voters. 
After  the  lapse  of  30  days  from  the  filing  of 
the  petition  the  board  of  election  commission- 
ers shall  attach  their  certificate  showing  the 
result  of  said  examination.  In  the  event  the 
petition  shall  be  deemed  sufficient  by  said 
board  of  election  commissioners  It  shall  be 
its  duty  to  fix  a  date  for  holding  said  election 
not  less  than  30  days  nor  more  than  90  days 
from  the  date  of  said  certificate  that  a  suffi- 
cient petition  has  been  filed. 

If  by  certificate  of  the  county  board  of  elec- 
tion commissioners  the  petition  is  shown  to 
be  insufficient,  It  may  be  amended  within  10 
days  from  the  date  of  said  certificate,  and 
the  said  board  sliall  then  make  like  examina- 
tion of  the  amended  petition  within  10  days 
after  the  amendment. 

There  are  other  provisions  unnecessary  to 
set  out  An  election  is  provided  for.  Any 
person  songht  to  be  removed  may  be  a  candi- 
date to  succeed  himself,  and  his  name  shall 
be  placed  on  the  baUot  without  nomination 
unless  he  in  writing  requests  otherwise.  If 
some  other  person  than  the  incumbent  shall 
receive  the  highest  number  of  votes,  the  In- 
cumbent shall  thereupon  be  deemed  removed 
from  office  upon  the  qualification  of  his  suc- 
cessor, who  shall  hold  for  the  unexpired  term. 

It  will  be  seen  that  the  board  of  election 
commissioners  pass  upon  the  sufficiency  of 
the  petition  for  removal. 

It  appears  that  one  official  whose  name  was 
Included  in  this  recall  petition  was  not  then 
in  office,  and  two  of  these  officials  were  not 
subject  to  recall,  because  they  were  not  elect- 
ed by  the  people  under  the  terms  of  this  act 
of  1913.  The  election,  had  it  been  called, 
would  have  been  void  as  to  these  officials. 
The  learned  circuit  judge  saw  the  incongruity 
In  this  petition  to  remove  men  not  subject  to 
the  recall  along  with  those  who  might  be, 
and  he  ordered  the  mandamus  to  apply  only 
to  Howse,  Elliott,  and  Wilkerscm.  It  is  urged 
tliat  this  was  proper. 

We  are  of  opinion  the  action  of  the  Court 
of  Civil  Appeals  lays  down  the  proper  con- 
struction of  this  statute  and  the  practice. 
The  petition  signed  by  the  voters  was  for  the 
removal  of  all  the  officials  Jointly.  By  what 
means  can  we  determine  that  the  people 
would  sign  a  recall  as  to  one  or  a  few,  less 
than  all  of  the  officials?  The  petition  was 
Joint  and  proceeded  against  all. 

After  a  Judicial  Inquiry  by  the  courts  un- 
der the  Ouster  Bill,  Mayor  Howse  has  been 
ousted  from  office,  and  Commissioner  Elliott 
has  been  restored  to  office.  Wilkerson  has 
resigned.  So,  If  we  were  to  order  the  writ 
of  mandamus,  and  the  election  should  be 
held.  It  could  only  apply  now  to  Elliott,  the 
only  remaining  officer  subject  to  removal. 
How  may  we  know  that  these  2,500  voters 


who  signed  the  Joint  petition  for  removal 
would  now  desire  the  removal  of  Elliott 
alone? 

This  illustrates  how  improper  It  is  to  In- 
clude a  number  of  officials  in  one  petition 
or  proceeding  for  removaL 

The  petition  signed  by  the  voters  con- 
stitutes, so  to  speak,  the  pleading  or  indict- 
ment initiatory  to  remove  an  official.  It 
should  be  directed  against  a  single  Individaal 
for  the  reason,  first,  as  we  think,  that  it  is 
so  contemplated  by  the  act  of  the  Legislature 
granting  this  remedy  in  the  city  diarter. 
The  act  starts  out  with  the  provision  tbat 
the  mayor  or  any  commissioner  elected  by 
the  people  under  the  terms  and  provisions  of 
this  act  may  be  removed  from  mdi  office  by 
the  qualified  voters  of  the  dty.  AU  the  way 
through  It  grants  authority  to  proceed  against 
an  officer  sought  to  be  removed,  and  nowhere 
indicates  that  the  method  may  be  proceeded 
with  against  a  number  of  officials  Jointly. 
See  Priv.  Acta  1913,  c.  22,  S  32. 

The  impropriety  and  injustice  of  proceed- 
ing against  a  number  of  persons  in  one  peti- 
tion is  manifest  It  is  subject  to  objection 
on  the  ground  that  a  voter,  when  presented 
with  the  petition,  must  Judge  as  to  the  ques- 
tion of  whether  he  shall  ask  for  a  removal 
of  a  number  of  men  or  else  submit  to  the 
retention  in  office  of  all.  He  Is  not  given 
the  clear-cut  right  to  pass  on  each  individual 
and  exercise  his  own  individual  judgment 
as  to  that  particular  person.  The  fact  that 
the  petition  stated  the  same  cause  of  removal 
against  aU  does  not  cure  it  of  this  objection. 
The  voter  ought  to  have  the  right  to  judge 
singly  against  each  officer  if  he  so  desires. 
The  Iieglslature  evidently  so  intended. 

The  same  right  to  exercise  Independent 
Judgment  on  each  separate  official  must  exist 
in  the  initiatory  step  of  removal,  as  effective- 
ly as  that  the  voter  may  so  exercise  at  the 
ballot  box  his  right  and  duty  to  elect  a  new 
official  or  recall  an  old  one.  As  well  might 
it  be  said  that  the  voter  shall  be  compelled 
to  vote  for  a  number  of  men  Jointly  and  be 
denied  the  right  to  vote  as  to  each  one  singly, 
as  to  say  he  may  not  Judge  of  the  propriety 
of  holding  in  office  each  Individual  official 
who  had  been  previously  elected.  The  Initial 
step  in  the  removal  is  quite  as  Important 
as  the  final  vote  in  the  recalL 

The  official  also  should  have  the  right  to 
be  judged  alone  by  his  fellow  dtlzena  as  to 
his  own  merits  or  demerits.  That  the  law- 
making body  so  Intended  in  providing  the 
recall  we  have  no  doubt.  To  construe  it 
otherwise  would  be  to  attribute  to  the  Legis- 
lature the  enactment  of  an  unwise  and  in- 
tolerable law. 

We  have  been  furnished  with  no  citation 
showing  that  any  state  has  permitted  the 
practice  of  Including  In  the  petition  for  recall 
a  number  of  officials  to  be  considered  Jointly. 
We  take  It  for  granted  that  none  can  be 
found;  for  counsel  have  prepared  the  case 
with  great  care.     This  indicates  that  the 
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practice  Is  tbe  contrary  wberev«r  the  remedy 
has  been  applied. 

Two  California  cases  have  been  found  and 
cited  wbere  tbe  remoral  of  several  officials 
occupying  similar  positions  was  sought  by 
separate  petitions  against  each  official,  cir- 
culated, and  signed  by  tbe  voters.  These 
are  Conn  v.  Richmond,  17  Cal  App.  705,  121 
Pac.  714,  719,  and  Robinson  v.  Anderson,  26 
CaL  App.  644,  147  Pac.  1182.  These  cases 
afford  a  construction  of  tbe  proper  practice 
under  similar  proceedings  to  that  now  be- 
fore tbe  court  by  a  state  whi<*  was  a  pioneer 
In  this  remedy  of  recall  of  public  officials. 

Those  authorities  cited  by  the  petitioners 
holding  that  the  recall  is  an  ^Bcient  means 
of  removal  and  should  be  given  a  liberal  con- 
struction do  not  touch  the  question  here, 
which  is  fundamental  and  goes  to  the  per- 
sonal right  of  the  citizen.  It  la  not  a  mere 
qnestlou  of  nicety  of  pleading.  It  is  a  ques- 
tion of  construction  of  a  statute  of  the  state, 
and  we  construe  it  in  accord  with  the  spirit 
of  our  Institutions. 

This  law  is  intended  as  a  simple,  direct, 
and  Just  method  of  declaring  a  public  official 
unfit  to  hold  a  given  office,  and  gives  25  per 
cent,  of  tbe  voters  the  power  to  stamp  him 
with  disapproval.  When  so  disapproved,  be 
Is  by  that  act  presented  to  all  the  voters  for 
recall.  How  Important  it  is,  then,  to  the  of- 
ficial himself,  as  well  as  to  the  public,  that 
such  power  be  so  administered  as  to  prevent 
political  combinations,  those  who  object  to 
one  official  combining  with  those  who  object 
to  another. 

This  is  not  a  mere  matter  of  pleading,  re- 
quiring a  demurrer  or  plea  in  abatement.  In 
their  initiatory  i>etltlon  there  was  a  failure 
to  comply  with  the  statute  providing  for 
the  recall.  The  petition  being  improperly  di- 
rected at  a  number  of  officials  Jointly,  which 
is  not  permitted  or  provided  for  in  the  stat- 
ute. It  was  a  void  proceeding. 

In  Bennett  v.  Drullard  et  al.  (Cal.  App. 
1915)  149  Pac.  368-370,  the  subject  of  munici- 
pal legislation  by  an  Initiative  petition  direct- 
ed to  the  passage  of  ordinances  by  the  peo- 
ple was  before  the  court  The  Initiative  peti- 
tion contained  matters  embracing  two  so- 
called  alternative  propositions  or  sections 
along  with  the  main  ordinance.  The  conclu- 
sion of  the  court  was  that  the  statute  au- 
thorizing such  legislation  did  not  provide  for 
the  two  alternative  propositions  to  be  sub- 
mitted under  one  petition.  The  court  declar- 
ed the  whole  petition  void  for  that  reason. 
In  that  case  a  general  rule  applying  as  well 
here  as  there  was  stated  as  follows: 

"The  answer  to  all  of  these  nuestions  depends 
almost  entirely  upon  the  provisions  of  the  city 
charter.  It  is  aijreed  by  the  parties  to  this 
proceeding  that  the  charter  is  a  Kremt  of  the 
powers,  and  not  a  limitation,  so  that  no  act  can 
be  legally  exercised  thereunder  unless  such  act 
finds  express  authority  in  the  charter  itself, 
or  is  implied  from  some  of  its  express  terms." 

That  court  cited  for  the  proposition  Mo- 
QnHlin  on  Municipal  Corporations,  voL  1,  p. 


783.  And  this  is  in  accord  with  the  previous 
holdings  of  onr  court 

The  California  court  impliedly  held  that  to 
authorize  the  submission  of  more  than  one 
ordinance  In  one  petition  It  should  have 
been  provided  for  by  the  charter  of  the  dty. 
The  court  used  the  following  language : 

On  the  first  point  that  is,  the  claim  that  an 
initiative  petition  may  contain  more  than  one 
ordinance,  no  provision  of  the  dty  charter  to 
that  effect  has  been  shown  to  the  court,  and  aft- 
er a  somewhat  exhaustive  search  the  court  bag 
been  unable  to  find  any.  On  ttie  contrary,  in 
every  section  throughout  the  article  of  the  char- 
ter dealins  with  the  initiative  tbe  singular, 
'ordinance,  is  used,  and  there  is  nothing  con- 
tained in  said  sections  which  gives  the  slightest 
encouragement  to  the  claim  of  petitioner. 

Then  going  further  to  the  policy  as  wril  as 
the  legality  of  submitting  more  than  one  ordi- 
nance to  be  voted  on,  and  that  to  be  tbe  one 
the  vot»  bad  petitioned  for,  the  court  fur- 
ther said: 

"Here  is  a  power  granted  unto  the  people  to 
propose  their  own  laws  for  adoption,  provided 
certain  legal  procedure  be  allowed  to  properly 
place  said  laws  before  the  voters.  Assume,  u 
you  please,  that  certain  features  are  included  in 
such  proposed  laws  or  in  connection  therewith, 
which  appealed  to  the  voter,  and  in  fact  served 
as  the  controlling  influence  inducing  him  to  sign 
tbe  petition;  has  he  not  the  right  to  assume, 
and  should  not  the  law  protect  him  in  the  as- 
sumption, that  he  will  have  the  opportunity  and 
right  to  vote  for  the  matters  which  he  has  peti- 
tioned for?" 

The  application  of  the  reasoning  In  the 
California  court  above  quoted  Is  apparent 
The  learned  circuit  Judge  eliminated  some  of 
these  officials  from  the  i>etltlon  in  order  to 
make  it  apply  to  those  whom  he  conceived 
might  be  legally  removed  from  office.  But 
how  may  the  court  know  that  the  required 
number  of  voters  would  have  signed  tbe  peti- 
tion If  some  of  the  names  had  been  left  out 
of  the  petition? 

In  tbe  opinion  of  tbe  California  court  in 
the  case  last  dted  it  was  held  that  the  alter- 
native features  included  In  the  Initiatory 
petition  rendered  it  void;  that  embracing 
matters  not  permissible.  It  could  not  be  cured 
by  a  revision  by  catting  out  the  Illegal  fea- 
tures. 

There  is  no  more  reason  for  rending  Into 
the  charter  of  NaSbvlUe  an  Implied  power  to 
include  more  than  one  official  In  a  petition 
for  removal  than  there  was  for  the  Califor- 
nia court  to  find  an  Implied  authority  in  the 
charter  provisions  there  considered  to  Include 
In  the  initiative  petitlcm  more  than  one  ordi- 
nance to  be  voted  on.  The  principles  there 
decided  have  full  application  here. 

The  Inclusion  of  the  three  officers  in  the 
petition  who  were  not  subject  to  the  recaU 
was  Illegal,  therefore,  because  neither  the 
election  board  nor  the  court  by  mandamus 
had  tbe  right  to  split  up  the  recall  petition 
and  segregate  objectionable  features,  and 
submit  to  tbe  voters  only  those  portions  of 
tbe  recall  petition  deemed  proper  or  legal. 

The  Inclusion  of  unauthorized  and  improp- 
er matter  in  the  petition,  namely,  the  three 
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offlcers  not  subject  to  tbe  recall,  rendered  the 
petition  dual,  and  for  that  reason  illegal. 
This  proposition  in  principle  was  held  In  two 
Kansas  cases.  In  one  case  the  question  of 
purchase  of  an  existing  water  plant  for  the 
dty  and  the  construction  of  a  new  one  were 
attempted  to  be  Included  together,  submitting 
to  the  voters  a  proposition  to  issue  bonds  "to 
purchase,  procure,  provide,  or  contract  for 
the  construction  of  waterworks,"  and  includ- 
ed in  one  ballot.  This  was  held  to  be  dual, 
and  for  that  reason  illegal,  and  an  election 
carried  by  the  use  of  such  ballots  was  void. 
Leavenworth  v.  Wilson,  69  Kan.  74,  76  Pae 
400,  2  Ann.  Cas.  367. 

The  other  Kansas  case  is  Hay  et  al.  v. 
Dorn  (1914)  03  Kan.  392,  397,  144  Pac.  235- 
237.  This  was  a  mandamus  suit  to  require 
the  holding  of  a  recall  election.  The  writ 
was  denied  because  the  petition  Included  not 
only  a  demand  to  elect  a  successor  to  the  offi- 
cer sought  to  be  removed  for  the  reascus  stat- 
ed in  the  petition,  but  Included  without  statu- 
tory authority  for  It -another  person  therein 
to  be  nominated  or  elected  as  a  successor  to 
tbe  officer  sought  to  be  recalled.  The  Su- 
preme Court  said : 

"The  statute  does  not  authorize  the  naming 
in  a  recall  petition  of  another  person  to  be 
nominated  or  elected  as  a  successor  to  the  in- 
cumbent upon  his  removal  Some  electors  might 
desire  the  recall  of  the  incumbent,  provided  the 
successor  named  in  the  petition  was  to  be  elect- 
ed, but  otherwise  would  he  opposed  to  the  recall. 
Such  a  petition  presents  to  the  electors  a  dual 
question  and  is  illegaL  Leavenworth  v.  Wil- 
son, 69  Kan.  74,  76  Pac.  400,  2  Ann.  Cas. 
367.  The  petition  in  such  case  must  present 
the  single  question,  namely:  Shall  the  city  offi- 
cer, naming  him,  be  recalled?" 

In  the  note  in  2  Ann.  Cas.  369,  the  illegali- 
ty of  thus  submitting  dual  matters  to  the 
voters  to  be  acted  u^on  Jointly,  and  showing 
the  necessity  of  submitting  such  questions 
single  and  separate  from  any  other  question 
that  might  influence  the  voter,  is  illustrated 
by  citation  of  a  large  number  of  authorities. 

For  these  and  other  reasons  unnecessary 
to  be  mentioned  we  conclude  that  the  petition 
for  removal  was  absolutely  void,  and  tbe  elec- 
tion commissioners  properly  refused  to  certi- 
tj  it  or  provide  for  an  election  under  it  The 
writ  was  granted  in  favor  of  petltitmers,  but, 
for  reasons  herein  stated,  the  Judgment  of 
tbe  Court  of  Civil  Appeals  is  affirmed. 


HANCOCK  et  ah  v.  HORNE  et  al. 

{Supreme  Court  of  Tennessee.    March  7,  1916.) 

Tbusts  «=>103(2)  —  CONSTRUOTIVB  Tbust  — 
FRAtJD— Family  Transaction.  , 

Defendant,  a  resident  and  the  owner  of  five- 
sevenths  of  a  tract  of  443  acres  in  which  com- 
plainants, his  nonresident  sisters,  each  owned  a 
■one-seventh  interest,  who  entered  into  a  writ- 
ten contract  with  them  to  have  a  sealed  apprais- 
al made,  with  the  right  to  purchase  at  the  ap- 
praised price  or  at  any  higher  bid,  which  con- 
tract was  not  legally  binding  upon  complainants, 
who  were  both  married  women,  and  who  in  re- 


sponse to  their  inquiry  stated  that  he  had  no 
faith  in  any  prospects  of  phosphate  on  the 
land,  and  that  there  had  been  no  offer  to  lease 
it  since  one  made  years  ago,  and  who  later,  and 
before  the  complainants'  deeds  were  sent  him, 
knew  of  the  discovery  of  phosphate  and  wiu 
pressed^  for  options,  but  who  failed  to  inform 
complainants  of  the  discovery  or  the  applications 
for  leases  and  options,  and  who  purchased  it  on 
its  valuation  as  farming  laud  for  $16,000  or 
$17,000,  and  who  later  sold  252  acres  for  $40.- 
000  pursuant  to  an  option  contract  made  with- 
in a  day  or  two  of  receiving  the  deeds,  wag 
guilty  of  a  breach  of  duty  in  withholding  infor- 
mation of  facts  going  to  increase  its  value,  and 
of  a  breach  of  a  confidential  relation  or  trust 
notwithstanding  tbe  contract,  and  would  be  de- 
clared a  trustee  fcr  each  of  the  complainants 
for  one-seventh  of  the  proceeds  of  the  sale. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §  154 ;    Deo.  Dig.  «=»103(2).) 

Appeal  from  Chancery  Court,  Cues  Coun- 
ty;  W.  S.  Fleming,  Special  Chancellor. 

Bill  by  Mrs.  Gentry  Hancock  and  another 
against  Oscar  Home  and  others.  Decree  for 
defendants,  and  complainants  appeal.  Ile- 
versed,  and  decree  entered  for  the  complain- 
ants. 

J.  f>.  Woodward,  of  Pulaski,  for  appellant& 
E.  E.  EsUck,  of  Pulaski,  for  appeUees. 

NEIL,  0.  J.  The  complainants,  Mrs.  Han- 
cock and  Mrs.  Wood,  and  the  defendant  Os- 
car Home,  were  the  owners  of  443  acres  of 
land  lying  In  Giles  county,  this  state.  The 
two  complainants,  sisters  of  the  defendant, 
owned  each  a  one-seventh  undivided  Interest, 
and  the  defendant  owned  the  remaining  five- 
sevenths,  one-seventh  by  Inheritance,  and  the 
residue  by  purchase  from  other  coheirs.  At 
the  death  of  their  mother  these  parties,  com- 
plainants and  defendant,  desired  to  sell  the 
land  for  the  purpose  of  dividing  the  pro- 
ceeds. The  two  complainants  lived  out 
West;  Mrs.  Hancock  in  Oklahoma,  and  Mrs. 
Wood,  a  part  of  the  time  In  Colorado,  and 
afterwards  In  New  Mexico  and  Idaho.  The 
complainants  had  been  absent  many  years, 
and  had  made  only  one  return  trip  home, 
and  that  was  several  years  before  the  trans- 
action occurred  which  is  the  subject  of  the 
present  controversy.  During  the  year  1909 
they  began  to  actively  discuss  the  subject  of 
sale.  Mrs.  Hancock,  with  whom  concurred 
Mrs.  Wood,  desired  a  sale  at  public  auction, 
but  the  defendant  opposed  this.  His  reason, 
as  stated  In  his  deposition,  was  that  be  de- 
sired to  become  the  purchaser,  and  feared 
that  he  might  be  accused  of  bribing  the  otBcer 
who  might  make  the  sale.  A  long  correspond- 
ence ensued,  covering  quite  a  year.  It  was 
finally  agreed  between  the  parties  that  three 
neighbors  should  be  selected  who  would  file 
sealed  appraisals  separately  with  one  of  the 
banks  of  Pulaski  on  the  16th  of  June,  1910; 
also  thiat  advertisement  should  be  made 
notifying  the  public  that  sealed  bids  would 
be  entertained  up  to  the  date  mentioned,  each 
bidder  being  required  to  deposit  1500  with 
bis  bid.    It  was  also  agreed  that  defendant 
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should  become  the  purchaser  at  tlie  apprais- 
al price  in  the  event  no  higher  bid  should  be 
ehowD  by  any  of  the  sealed  bids,  and  in  the 
event  of  such  higher  Idd  tlien  the  defendant 
was  to  bare  the  right  to  take  the  land  at 
such  Iiigher  bid.  These  matters  were  all 
made  tbe  subject  of  a  written  contract  be- 
tween the  parties,  bat  this  contract  could 
not,  of  course,  be  legally  binding  upon  the 
two  oomplatnants,  because  they  were  both 
married  women,  and  under  our  law  as  it 
then  stood  they  could  not  alienate  their  land 
except  by  deeds  with  privy  examination. 
There  was  also  at  the  same  time  a  paper 
signed  authorising  defendant  to  spend  as 
much  as  $1,000  to  put  tbe  place  in  a  condi- 
tion for  sale. 

The  advertisement  was  made  as  agreed, 
but  no  private  bids  were  offered.    However, 
the  parties  selected  filed  their  price  apprais- 
als, which  showed  an  average  valuation  of 
$35.83^  per  acre.    The  t>ank  at  once  notified 
the  complainants  of  the  result,  and  the  de- 
fendant  likewise   shortly   afterwards   wrote 
the  complainants  a  letter  in  which  he  said 
that  he  would  take  tbe  land  at  the  apprais- 
ed price.    There  was  some  delay  for  the  pur- 
pose of  making  a  survey  to  ascertain  tbe 
exact  acreage,  but  this  was  finally  abandon- 
ed, and  the  deeds  were  executed  in  due  form 
and  sent  by  the  complainants,  Mrs.  Hancock 
ill  Mardi,  1911,  and  Mrs.  Wood  in  April  of 
the  same  year.    Just  about  the  time  the  de- 
fendant received  the  last  deed  he  gave  an 
option  to  Bagsdale  &  Co.,  reciting,  in  sub- 
stance, that  phosphate  in  paying  quantities 
had  been  discovered  upon  the  land,  and  in 
September  of  the  same  year  he  closed  out 
his  transaction  with  the  parties  last  named 
by  which  he  sold  2S2  acres  of  the  land  for 
^0.000,  $15,000  cash,  and  notes  for  $25,000. 
he  1ms  not  collected  these  notes,  but  they  are 
in  suit  in  the  dtiancery  court  of  Oiles  coun- 
ty, under  a  Mil  to  foreclose  tbe  lien  retain- 
ed for  thdr  secnritT. 

•  At  this  point  it  is  necessary  to  go  back  to 
January,  1910,  which  was  in  the  midst  of 
the  letter  writing  and  negotiation  between 
the  parties.  Mrs.  Hancock  wrote  Qie  defend- 
ant that  she  believed  there  was  phosphate 
upon  the  land,  and  asked  her  brother  to  in- 
vestigate It  before  the  sale  should  be  made. 
She  stated  that  according  to  her  recollection 
there  had  been  several  applications  prior  to 
1910  to  lease  the  property  for  phosphate  pur- 
poses. In  reply  to  tbls  letter  the  defendant 
Wrote: 

"Kiglit  here  I  wish  to  say  that  I  have  no 
faitli  in  the  prospects  of  phosphate  in  paying 
quantities  on  this  place.  Gentry,  yon  must  be 
laboring  under  the  wrong  inpression  about  this 
place  wanting  to  be  leased  for  years.  About 
fifteen  or  eighteen  years  ago,  when  the  ezcite- 
■oent  got  so  hi(ii  in  Maury  county,  John  Fry 
was  wanting  to  lease  this  place  along  with  all 
w  lands,  or  any  of  the  lands,  in  Giles  county. 
He  wanted  to  lease  this  place  for  a  span  of  twen- 
^  years,  and  that  is  tiie  only  Application  that 
lias  been  made  to  lease  it.  He  did  not  want  to 
pay  anything  for  the  lease,  except  if  they  found 


rock  in  paying  quantities,  to  give  a  part  of  It  to 
the  landholders." 

On  receiving  this  letter,  Mrs.  Hancock,  re- 
lying wholly  on  her  brother,  abandoned  all 
concern  about  tbe  phosphate,  and  her  sister, 
Mrs.  Wood,  was  governed  by  Mrs.  Han- 
cock's views  about  all  these  matters.  The 
defendant  was  fully  Informed  by  the  let- 
ters from  his  sisters  of  the  trust  and  con- 
fidence which  they  reposed  in  him,  and  he 
never  disclaimed  that  trust,  or  gave  them  to 
understand  that  he  was  dealing  with  them 
at  arm's  length,  further  than  that  he  de- 
sired that  they  should  each  select  an  apprais- 
er without  influence  on  bis  part  He  objected, 
however,  to  their  writing  letters  back  into  tbe 
neighborhood  making  inquiries  about  the 
value  of  tbe  land.  The  reason  given  was, 
however,  that  one  of  the  sisters  had  written 
to  Mr.  Green,  the  appraiser  they  had  select- 
ed, and  it  was  said  that  this  might  disquali- 
fy him  from  acting  under  the  terms  of  the 
appraisal   agreement. 

It  should  be  stated  that  when  defendant 
wrote  the  letter  of  January  1,  1910,  a  part 
of  which  has  just  been  reproduced,  there 
had  been,  so  far  as  this  record  shows,  no  in- 
quiries as  to  phosphate  on  the  land  since 
the  date  of  Mr.  Pry's  application  for  a  lease 
mentioned  in  that  letter.  However,  In  the 
fall  of  1910  phosphate  was  discovered  on  tbe 
land  of  B.  Johnston  adjoining  the  land  own- 
ed by  tbe  parties  to  this  litigation ;  likewise 
the  same  mineral  was  discovered  in  paying 
quantities  on  several  farms  lying  near  by. 
These  facts  produced  considerable  excite- 
ment in  that  neighborhood.  The  discovery 
of  phosphate  upon  Mr.  Johnston's  land  im- 
mediately turned  the  attention  of  prospectors 
to  the  Home  lands.  During  the  fall  of  1910 
and  spring  of  1911  several  persons  applied 
to  the  defendant  for  options  on  the  land 
vrtth  a  view  to  prospecting  for  phosphate, 
but  he  declined  them  all.  These  persons 
were  Bagsdale  ft  Dailey,  Jenldns,  Lord  &  El- 
ledge,  and  Garrett  Lord  was  so  Insistent 
that  be  grew  angry  at  defendant's  refusal, 
and  threatened  to  carry  the  matter  to  his 
sisters.  Defendant  told  him  that  it  would  do 
no  good,  as  he  bad  already  bought  the  land. 
Garrett  was  so  urgent  that  he  finally  asked 
leave  to  prospect  the  land  at  his  own  ex- 
pense, without  any  option,  and  made  quite 
a  good  many  pits  or  boles,  some  of  whlcbs 
showed  nothing,  but  others  of  which  show- 
ed a  large  phosphate  vein,  at  one  place  15 
feet  in  depth.  Tbe  defendant  affected  to 
have  no  faith  in  these  developments,  and 
was  rarely  around  the  place  where  the  ex- 
periments were  being  made,  but  Mrs.  Home, 
the  wife  of  the  defendant,  followed  the  mat- 
ter closely,  and  testified  that  they  were 
greatly  encouraged,  and  we  have  no  doubt 
that  tbe  defendant  was  fully  informed  of 
the  extent  of  tbe  discoveries  made  by  Gar- 
rett. 

Now  the  defendant  failed  to  inform  bi^ 
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Blfiters  of  tbe  acttTltleB  In  phosphate  that 
had  grown  up  between  the  appraisal  of 
June  10,  1910,  and  the  date  of  their  deeds 
In  March  and  April,  1911.  He  also  failed  to 
Inform  them  of  the  various  applications  for 
leases  and  (9tl<Ni8  made  during  this  inter- 
val, and  permitted  them  to  make  their  deeds 
relyioig  on  his  statement  made  on  January 
1,  1910,  In  his  letter  which  we  have  quoted, 
and  In  absolute  ignorance  of  the  activities 
mentioned. 

It  should  be  stated  that  the  defendant 
purchased  the  land  without  any  valuation  of 
the  phosphate  whatever,  but  simply  on  its 
valuation  as  farming  land  at  the  price  per 
acre  previously  mentioned,  which  aggregat- 
ed something  like  $16,000  or  $17,000.  As 
stated  subsequently,  he  sold  in  September, 
1911,  252  acres  for  $40,000,  carrying  out  the 
option  contract  which  he  made  within  a  day 
or  two  of  receiving  the  deeds  from  his  sis- 
ters. 

On  these  facts  the  complainants  have 
brought  their  bill,  praying  iu  the  alternative 
for  a  rescission,  or  that  tlie  defendant  be 
held  their  trustee  to  the  extent  of  their  in- 
terest in  the  $40,000. 

A  rescission  cannot  be  granted  because 
the  part  of  the  land  mentioned  has  been  sold 
to  an  innocent  purchaser,  but  the  defendant 
can  be  declared  a  trustee  as  prayed.  We 
think  it  is  clear,  under  the  facts  stated,  that 
the  defendant  practiced  a  fraud  upon  his 
sisters.  He  well  remembered  that  inquiry 
had  been  made  of  liim  as  to  the  existence  of 
phosphate,  and  that  he  had  made  an  answer 
which  had  completely  silenced  all  further  in- 
quiries on  that  subject  While  this  answer 
was  true  at  the  time,  the  fact  which  It  pur- 
TOOTtei  to  represent  was  displaced  by  tbe  sub- 
sequent developments  mentioned,  and  it  was 
the  defendant's  duty  to  Inform  his  sisters  of 
these  developments.  He  cannot  escape  this 
conclusion  by  his  statement  that  he  did  not 
really  know  whether  there  was  any  phos- 
phate in  paying  quantities  on  the  land,  and 
that  be  does  not  even  now  know  that  there 
is  a  grade  of  phosphate  that  will  pay  for 
working,  since  the  persons  to  whom  he  has 
sold  have  not  yet  developed  the  field.  He 
knew  that  his  sisters  had  inquired  of  him 
as  to  offers  of  leases  and  options;  that  he 
had  informed  them  that  there  had  been  no 
such  application  slnc^  the  one  made  by  Mr. 
Fry  eighteen  years  before.  He  well  knew 
that,  if  he  should  inform  them  of  the  great 
activity  that  had  arisen  between  June,  1910, 
and  March,  1911,  it  would  make  them  dis- 
satisfied with  the  price  which  had  been  fix- 
ed by  the  appraisers.  It  was  his  duty  to 
inform  them  and  permit  them  to  decide  for 
themselves  whether  they  would  let  the  land 
go  at  the  price  named  in  view  of  the  pros- 
pects disclosed  as  stated.  He  could  not  just- 
ly say  that  he  himself  had  no  faith  in  these 
indications,  and  therefore  he  would  not  in- 
form his  sisters.  They  had  a  right  to  judge 
for.  themselves. 


It  is  insisted  for  the  defendant,  bowevtf, 
that  he  had  already  purchased  the  land  un- 
der the  appraisal  contract,  which  purported 
to  mature  on  June  15,  1910,  that  the  land 
was  thenceforward  his,  and  that  his  sisters 
were  not  concerned  with  future  develop- 
ments. This  is  a  mistaken  view.  He  well 
knew  that  this  contract  was  not  legally  bind- 
ing on  his  sisters;  that  they  could  act  In  pro- 
tection of  th^r  rights  in  absolute  dlsr^ard 
of  it.  In  fact,  as  between  them,  for  the  pur- 
poses of  this  transaction,  it  must  be  treated 
as  if  the  whole  matter  were  verbal,  culmi- 
nating in  the  deeds  of  March  and  April,  1911. 
So  treating  it,  there  can  be  no  doubt  that  an 
intending  purchaser  making  similar  repre- 
sentations to  a  distant  vendor  relying  on  him 
for  the  truth  as  to  the  value  of  the  land  or 
its  contents  would  have  devolved  on  him  the 
duty  of  Informing  such  vendor  of  the  new 
facts  countervailing  the  former  representa- 
tion. How  much  greater  would  this  duty  be 
when  the  vendors  dealing  with  him  were  hLs 
sisters,  residing  in  distant  states,  who  had 
Informed  him  by  letters  how  wholly  they 
trusted  him  and  r^ed  on  blm! 

It  is  insisted  on  behalf  of  the  defendant 
that,  the  reliance  by  the  complainants  upon 
the  voidability  of  their  deeds  being  a  mere 
technical  claim,  although  one  sound  In  law, 
the  defendant  should  not  be  onerated  with 
the  duty  of  making  disclosures  to  them  of 
matters  that  occurred  in  the  interim,  because 
it  is  really  a  breach  of  moral  obligation  on 
their  part,  an  inequitable  thing  in  fact,  for 
them  to  depart  from  the  ai^raisal  agreement 
entered  into  in  1910.  We  do  not  think  this 
Is  a  correct  view.  Even  if  the  complainants 
had  discovered  no  new  facts,  it  would  have 
been  In  their  power,  at  any  time  before  the 
deeds  were  made,  to  withdraw  from  tbe  sup- 
posed contract  of  1910,  since  under  our  law 
it  was  absolutely  within  their  discretion.  It 
cannot  be  that  this  writing  of  1910  would  de- 
bar them  from  raising  the  equity  tliat  ac- 
crued to  them  by  reason  of  the  fraud  practic- 
ed on  them  under  cover  of  the  trust  reposed 
by  them  in  their  brother.  The  controversy 
between  them  and  their  brother  would  be 
slmiHy  whether  he  had  violated  such  trust 
and  procured  their  deeds  through  suppres- 
sion of  facts  which  he  shoiild  have  communi- 
cated to  them.  He  cannot  bring  up  in  oppo- 
sition to  this  reUef  the  fact  that  they  had 
signed  papers  which  were  not  really  binding 
on  them. 

It  is  insisted  in  behalf  of  the  defendant 
that  bis  agency  was  ended  when  the  apprais- 
al contract  became  consummate  by  the  filing 
of  the  appraisals  in  June,  1910,  in  the  bank 
at  Pulaski,  by  the  notification  made  by  the 
cashier  to  the  complainants  Immediately 
thereafter,  and  by  the  defendant's  letters  to 
them  stating  that  he  would  take  the  land  at 
the  price  fixed  by  the  appraisers.  The  case 
does  not  turn  upaa  the  law  of  agency,  but 
upon  tbe  ground  that  there  was  a  relation  of 
trust  and   confidence  existing  between  the 
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jMuties  arising  ont  of  the  fact  that  they  were 
ao  cloeely  bound  by  ties  of  blood,  together 
with  the  express  notice  to  defoidant  that 
they,  as  his  sisters,  trosted  him,  and  were 
relying  upon  him  to  deal  truly  and  fairly 
with  them,  and  that  they  believed  that  he 
would  do  everything  rightly.  He  accepted 
these  protestations  of  confidence,  trust,  and 
affection,  and  permitted  his  sisters  to  re- 
main in  that  state  of  mind.  T%ls  could  not 
be  dissolved  In  the  manner  lodicated.  The 
defendant  remained  clothed  with  the  duty 
thus  devolved  until  the  very  end  of  the  trans- 
action. Tbat  end  was  Inequitably  produced, 
as  we  have  just  held.  It  Is  the  duty  of  the 
coort  of  diancery  to  right  the  wrong  Inflicted. 
Id  Smith  V.  Countryman,  SO  N.  X.  666,  it  Is 
held  tbat  a  vmdor  cS.  property  may  put  upon 
the  purchaser  the  reapimslblllty  of  InfOTming 
him  correctly  as  to  the  market  value,  or  any 
other  fact  known  to  him  affecting  the  market 
price  of  the  property,  and,  if  the  purchaser 
answers  untruthfully,  the  purchase  will  be 
void  by  reason  of  fraud;  that  the  purchaser 
is  not  bound  to  answer  In  such  case,  but.  If 
he  does,  he  Is  bound  to  speak  the  truth. 
likewise  it  was  held  in  Sbaeffer  v.  Sleade, 
7  Blad(f.  (Ind.)  178,  that.  If  a  person  desires 
to  purchase  property  the  value  of  which  Is 
entirely  within  the  knowledge  of  the  owner, 
without  means  ot  knowledge  on  the  part  of 
the  Intending  purchaser  except  to  rely  on  the 
statements  of  the  seller,  a  statement  of  the 
value  win  be  binding  on  the  seller  upon  the 
ground  that.  If  one  party  to  a  contract  places 
all  his  trust  and  confidence  In  the  otl«er  par- 
ty, and  acts  upon  his  opinion,  any  misrepre- 
sentation by  the  party  confided  in  In  a  ma- 
terial way  by  which  an  undue  advantage  Is 
taken  of  the  other  Is  a  fraud  against  which 
equity  wlU  relieve.  In  Stebblns  v.  Eddy,  4 
Mason,  417,  Fed.  Cas.  No.  13,342,  It  was  held 
tbat  the  affirmation  of  belief  Is  an  affirma- 
tl<m  of  fact,  that  is,  the  fact  of  belief;  and, 
If  it  is  fraudulently  made  to  mislead  or  cheat 
another,  to  abuse  his  confidence,  or  to  blind 
his  Judgment,  It  Is  in  law  and  morals  just  as 
reprehensible  as  If  any  other  fact  was  af- 
firmed for  a  like  purpose.  In  Cullen  v. 
Hemz,  18  N.  Y.  St.  Rep.  334,  it  was  held  that, 
while  It  is  true  that  a  mere  opinion  expressed 
by  one  person  to  another  as  to  the  value  of 
property  is  not  actionable,  although  It  proves 
to  be  mistaken,  yet  the  law  will  not  exoner- 
ate the  one  maUng  it,  if  he  resorts  to  that 
mode  of  expression,  knowing  the  opinion  to 
he  unfounded,  with  the  object  of  deceiving 
the  person  to  whom  it  may  be  expressed  to 
bis  <Hr  her  prejudice.    In  Montgomery  South- 


ern R.  Co.  y.  Matthews,  77  Ala.  367,  54  Am. 
Rep.  60,  It  was  held  that,  If  an  opinion  is 
falsely  expressed  with  Intent  to  deceive,  and 
does  deceive,  this  constitutes  such  an  opinion 
or  representation  a  false  statement  of  fact, 
and  vitiates  a  contract  thereby  procured,  un- 
less the  representation  relates  to  a  matter 
equally  open  to  both  partiea  In  Elliott  on 
Ciontracts,  i  84,  It  is  said: 

"If  the  parties  sustain  a  fiduciary  relation, 
one  to  the  other,  expressions  of  opinion  or  pre- 
diction on  the  part  of  the  dominant  party  may 
be  ground  for  avoiding  a  contract  induced  there- 
by. Thus,  representations  as  to  value  made 
by  an  agent  to  Ids  principal,  an  attorney  to  his 
client,  or  where  trust  and  confidence  are  in  fact 
reposed,  although  there  is  no  ipecial  relation  of 
trust  and  confidence,  are  considered  as  represen- 
tations of  fact  and  may  \»  relied  on." 

In  Pomeroy's  Equity  Jurisprudence,  |  888, 
It  is  said: 

"Where  an  untrue  statement  is  made,  in  the 
honest  belief  of  its  truth,  lo  that  it  is  the  re- 
sult of  an  innocent  error,  and  the  truth  is  after- 
wards discovered,  by  the  person  who  has  inno- 
cently made  the  incorrect  representation,  if  he 
then  suffers  the  other  party  to  continue  in  er- 
ror, and  act  on  the  belief  that  no  mistake  has 
been  made,  this,  from  the  time  of  discovery,  t>e- 
comes  in  equity  a  fraudulent  representation, 
even  tboagh  it  was  not  so  originally." 

Our  own  cases  are  In  accord.  Perkins  v. 
McGavock,  3  Tenn.  (Cooke)  415;  White  v. 
Flora,  2  Tenn.  (2  Overt.)  426;  Harris  v.  Wil- 
liamson, 5  Tenn.  (4  Hayw.)  124,  125 ;  Waik- 
e»  V.  Dunlop,  6  Tenn.  (5  Hayw.)  271,  272, 
9  Am.  Dec.  787;  Lewis  v.  McLemore,  18  Tenn. 
(10  Yerg.)  206 :  Phillips  v.  Hollister,  42  Tenn. 
(2  Cold.)  269;  (Doffee  v.  RufBn,  44  Tenn.  (4 
Cold.)  487,  607,  617.  The  subject  is  quite 
fuUy  discussed  and  illustrated  In  the  case 
of  Keith  V.  Keliam  (C.  C.)  35  Fed.  243,  in  an 
opinion  by  Judge  Brewer. 

We  are  of  the  opinion  that  the  decree  of 
the  learned  chancellor  Is  erroneous,  and  that 
It  should  lie  reversed,  and  that  a  decree 
should  l>e  entered  here  to  the  following  ef- 
fect: Let  a  decree  be  entered  in  favor  of  each 
of  the  complainants  for  one-seventh  of  the 
$15,000  cash  received  by  the  defendant  In 
the  sale  made  by  him  to  Ragsdale  &  Co.,  less 
a  credit  as  against  each  of  the  complainants 
for  one-seventh  of  the  value  of  the  252  acres 
at  the  rate  of  $35.83V8-  On  this  sum  inter- 
est will  \»  allowed  from  the  filing  of  the  MIL 
The  decree  will  also  declare  that  the  defend- 
ant holds  the  |25,000  In  notes  subject  to  a 
trust  In  favor  of  eadi  of  the  complainants 
for  an  undivided  one-seventh  Interest  therein. 

The  defendant  will  pay  all  the  costs  of  this 
cause,  for  which  execution  will  Issue. 
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PBKIN  COOPERAGE  00.  T.  MIXON. 

(No.  174.) 
(Sucreme  Court  of  Arkansas.     Feb.  14,  1916J 

1.  Masteb  and  Sbbvant  i8=»2'l8— Isjtjbiks  to 
Sebvant— Assumption  of  Risk. 

A  minor  servant  assumes  the  risks  of  dan- 
gers ordinarily  incident  to  his  employment, 
though  he  is  iiiexperienced  in  the  work,  where 
the  master  properly  instructs  and  warns  and 
ninkes  him  appreciate  the  dangers  of  the  service. 
[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  !{  601-609 ;    Dec.  Dig.  €=> 

2.  Tbiai.  $=9296— Injubies  to  Sebtant— In- 

STSUOnoNS. 

In  a  min(^  servant's  action  for  injuries,  er- 
ror in  an  instruction,  that  youthful  and  inex- 
perienced servants  do  not  assume  the  risks  or- 
dinarily incident  to  an  employment,  was  not 
cured  by  an  Instruction,  that  the  mere  fact  that 
plaintiff  was  not  of  age  was  not  sufficient  to  en- 
title him  to  damages,  if  he  was  able  to  appre- 
ciate the  dangers  incident  to  the  employment. 
since  an  inherently  wrong  instruction  is  not 
cured  by  another  ertating  the  opposite  doctrine. 
n5d.  Note.— For  other  cases,  see  Trial,  Cent, 
me.  H  705-713,  715,  716,  71^;  Dec.  Dig.  «=» 
296.] 

Appeal  from  Clrcnit  Gonrt,  Greene  County ; 
N;  F.  Lamb,  Special  Judge. 

Action  by  Roney  Hlxon,  by  next  friend, 
against  the  Pekln  Cooperage  Company. 
From  a  jndgment  for  plaintiff,  defendant  ap- 
peals.   Reversed  and  remanded. 

Block  &  Kirsch,  of  Paragould,  and  T.  D. 
Wynne,  of  Fordyce,  for  appellant.  W.  W. 
Bandy,  of  Paragould,  for  appellee. 

Mcculloch,  O.  J.  The  plaintiff,  Roney 
Mlxon,  received  personal  injuries  while  work- 
ing for  tbe  defendant,  Pekln  Cooperage  Com- 
pany, at  the  latter's  mill.  He  received  the 
injuries  during  the  month  of  May,  1913,  and 
he  was  17  years  of  age  at  that  time.  It  was 
the  duty  of  plaintiff  to  remove  staves  from  a 
table  after  they  came  through  the  planing 
machine,  and  to  put  them  upon  a  wheelbar- 
row and  haul  them  away.  While  standing  at 
the  end  of  the  table,  and  in  the  act  of  pulling 
a  stave  from  the  planer  as  it  emerged  there- 
from, plaintiff  lost  his  balance  and  fell  to- 
wards the  machine,  and  throwing  out  his 
hand  inserted  it  into  the  boxing  where  the 
knives  were  set,  and  his  band  was  severely 
Injured,  requiring  amputation. 

In  a  former  trial  of  the  case,  the  court  In- 
■  atructed  the  jury  to  return  a  verdict  in  favor 
of  the  defendant,  and  the  plaintiff  prosecuted 
an  appeal  to  this  court  We  held  on  that  ap- 
peal that  there  was  no  evidence  of  negligence 
on  the  part  of  the  defendant  concerning  the 
machinery  and  other  appliances  furnished, 
but  that  there  was  enough  evidence  to  war- 
rant a  submission  to  the  jury  of  the  question 
whether  or  not  the  plaintiff  was  lnexi>erlenc- 
ed.  In  the  duties  that  he  was  expected  to  dis- 
charge and  was  unadvised  as  to  the  dangers 
incident  to  the  work,  and  that  defendant  was 
guilty  of  negligence  In  falling  to  give  him 


pr<9er  Instructlcms  as  to  his  duties  and  a 
warning  of  the  danger.  For  that  reason  It 
was  decided  that  the  peremptory  instractlon 
In  defendant's  favor  was  erroneous,  and  the 
cause  was  remanded  with  directions  for  a 
new  trial.  170  8.  W.  1163.  On  the  remand 
of  the  case  there  was  another  trial,  which 
resulted  in  a  verdict  in  favor  of  the  plain- 
tiff. The  evidence  In  the  case  at  the  last 
trial  was  substantially  the  same  as  that  ad- 
duced at  the  former  trial,  and  the  issue  to  be 
submitted  was  unchanged.  There  was  no  at- 
tempt to  show  that  the  defendant  was  guilty 
of  negligence  other  than  that  of  falling  to 
properly  Instruct  the  plaintiff  as  to  his  du- 
ties and  the  dangers  incident  to  the  discharge 
thereof  under  the  drcumstances  shown  in 
the  evidence.  There  was,  according  to  the 
decision  of  the  case  <«  the  former  appeal, 
sufficient  to  warrant  the  submission  of  that 
issue  to  tbe  Jury. 

There  Is  only  one  assignment  of  error 
which  we  deem  It  necessai?  to  dlscnss,  and 
that  relates  to  the  giving  of  Instruction  No. 
3,  over  the  defendant's  objecttona.  The  In- 
struction reads  as  follows: 

"3.  It  was  tbe  duty  of  defendant  to  exercise 
ordinary  care  to  furnish  to  plaintiff  a  reasonably 
safe  place  in  which  to  perform  his  duties.  And 
while   an   adult  person,  npOn   entering   the  em- 

Sloy  of  another,  assumes  all  of  the  risks  and 
angers  ordinai^y  incident  to  such  employment, 
^et  this  rule  does  not  prevail  as  to  youthful  and 
inexperienced  servants.  They  do  not  assume 
such  dangers." 

Th^  court  also  gave  the  following  Instruc- 
tion, at  the  request  of  the  defendant: 

"10.  You  are  instrncted  that  the  mere  fact 
that  the  plaintiff  was  not  of  age  at  the  time  of 
the  accident  is  not  sufficient  to  enable  him  to  re- 
cover damages  in  this  case,  if  he  was  able  to 
appreciate  the  dangers  incident  to  his  employ- 
ment So,  if  you  believe  from  the  evidence  that 
he  was  aware  of  and  appreciated  the  danger  of 
coming  in  contact  with  the  knives  of  the  plan- 
ing machine  in  question,  and  of  working  about 
said  machine,  then  he  assumed  the  risk  of  in- 
jury from  such  danger  and  cannot  recover  dam- 
ages." 

[1]  Instruction  No.  3  was  Incorrect  for  the 
reason  that  it  contains  tbe  unqualified  state- 
ment that  a  youthful  and  Inexperienced  serv- 
ant does  not  assume  the  risk  of  dangers  <M'dl- 
narlly  Incident  to  his  employment.  He  does 
assume  such  risks  unless  the  master  has  been 
guilty  of  negligence  in  falling  to  give  Instruc- 
tions as  to  the  discharge  of  the  duties  and 
warning  of  the  dangers  attending  tbe  per- 
formance thereof.  In  other  words,  a  youth- 
ful servant  assumes  tbe  risks  of  dangers  or- 
dinarily Incident  to  bis  employment,  notwith- 
standing the  fact  that  he  is  inexperienced  In 
the  work.  If  he  has  been  pr<^)erly  Instructed 
and  warned  and  is  made  to  appreciate  the 
dangers  of  the  service.  It  is  only  where  the 
master  falls  to  give  such  instruction  and 
warning,  which  constitutes  negligence,  that 
there  is  no  assumption  of  the  risk  by  tbe  In- 
experienced servant. 

[2]  It   Is   contended   by   counsel   for   the 


4=9For  other  cases  lee  tame  topic  and  KBY-NUMBER  in  all  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


ArkO 


KURAL  SPmJIKli  SCHOOL  DIST.  NO,  6  v.  HLATLOCK 


026 


plaintlir,  In  defense  of  the  court's  action,  tbat 
instruction  No.  3  is  qnalifled  by  instruction 
No.  lO  given  at  tbe  Instance  of  tbe  defendant, 
ajid  tluit  the  two  when  read  together  present 
the  law  of  the  case  as  a  harmonious  whole. 
We  do  not  think  that  the  instructions  can  be 
read  together  so  as  to  harmonize  with  each 
other.    They  ate  directly  in  conflict  with  each 
other,  for  Instruction  No.  10  properly  told  the 
Jury  that  the  plaintiff  assumed  the  risk  of 
dangers  which  he  was  made  aware  of  and 
fully    appreciated.     Instruction  No.  10  per- 
haps   contains  a  stronger  statement  of  the 
law  tban  defendant  was  entitled  to.  In  that 
it  said  nothing  about  Instruction  as  to  the 
method  of  doing  the  work;  but,  at  any  rate, 
it  did  not  cure  the  conflicting  statement  of 
the  law  contained  in  instruction  No.  3.     In 
other  words,  instruction  No.  3  was  inherently 
wrong  and  could  not  be  cured  by  another  In- 
straction  which  stated  the  opposite  doctrine. 
St.  L-,  I.  M.  &  S.  Ry.  Co.  v.  Hitt,  76  Ark.  227, 
88  S.   W.  908,  990;  Helena  Hardwood  Lum- 
ber Co.  V.  Maynard,  99  Ark.  377,  138  S.  W. 
469.     The  case  does  not  fall  within  that  class 
where  It  has  been  found  that  the  instructions 
which  are  inaccurate  when  read  alone  may 
tu  found  to  be  in  harmony  and  present  the 
whole  law  of  the  case  when  read  together. 
St.  li.  S.  W.  By.  Ck).  y.  Graham,  83  Ark.  61, 
102  S.  W.  700,  119  Am.  St.  Rep.  112. 

For  the  error  in  giving  instruction  No.  3, 
the  judgment  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 


RtmAL  SPECIAL  SCHOOL  DIST.  NO.  6  v. 
BLATLOCK  et  al.     (No.  182.) 

(Supreme  Court  of  Arkansas.    Feb.  14,  1916.) 

ScHooiJS  AND  School  Districts  «s942— Crea- 
Tiotr  OF  Nbw  Distthict  —  Notick  or  Elec- 
tion— Statute. 

Acts  1909,  p.  948,  Kirby's  Dig.  %  7670,  pro- 
vides that  a  petition  for  the  establishment  of  a 
rural  8i>ecial  gchool  district  may  be  made  to  the 
county  judge  of  the  county  containing  such  ter- 
ritory, who  shall  give  notice  within  5  days  of  a 
special  election  to  be  held  not  less  than  7  nor 
more  than  15  days  from  the  presentation  of  the 
petition,  and  that  a  district  shall  be  established 
only  by  a  majority  of  the  votes  cast  at  such  elec- 
tion. Notice  was  given  by  the  county  court  on 
the  8th  day  of  May  of  an  election  to  be  held  "on 
the  16th  day,  1914,"  and  the  judge  who  issued 
it  neglected  to  sign  it  This  election  was  held 
on  May  16th,  at  the  same  time  aad  place  as  the 
general  school  election,  and  out  of  31  electors 
present  and  28  voting,  27  voted  to  establish  the 
district.  Held,  that  as  the  matter  of  giving  no^ 
tice  was  not  within  the  control  of  the  election 
otBcers  nor  the  voters,  being  required  to  l>e  done 
by  the  county  judge,  an  irregularity  in  the  giv- 
ing of  It  would  not  render  the  election  void  un- 
less the  statute  expressly  made  it  so;  and,  as 
the  statute  does  not  expressly  provide  the  form 
of  notice  to  be  given,  and  the  notice  was  suffi- 
cient to  direct  inquiry  to  the  court's  order,  the 
election  was  valid. 

[Ed.  Note.— For  other  cases,  see'  Schools  and 
School  DUtrJcts,  Cent  Dig.  §f  81-85;  Dec.  Dig. 
^»42.1 


Appeal  from  Circuit  Court,  Tell  Ciounty; 
M.  L.  Davis,  Judge. 

Proceiedlng  to  establish  Rural  Special 
School  District  No.  6.  Petition  was  granted 
by  tile  county  court,  and  on  appeal  by  E.  N. 
Blaylock  and  others,  remonstrators,  the  dr- 
cult  court  held  the  proceedings  invalid,  and 
the  school  district  appeals.  Judgment  of  the 
circuit  court  reversed,  and  the  cause  remand- 
ed, with  directions. 

This  appeal  comes  from  a  judgment  of  the 
circuit  court  declaring  invalid  Rural  Special 
School  District  No.  6  of  Yell  County.  Twen- 
ty-two electors,  residing  within  the  territory 
sought  to  be  created  into  a  rural  special 
school  district,  filed  a  petition  therefor  with 
the  county  judge,  praying  for  an  order  calling 
an  election  to  ascertain  whether  It  should  be 
so  established,  accompanied  by  a  map  show- 
ing the  territory  proposed  to  be  Included. 
The  county  court  granted  the  petition  and  or- 
dered an  election  to  be  held  on  the  16th  of 
May,  1914,  at  Waveland,  the  schoolhonse  In 
the  common  school  district  and  in  the  affect- 
ed territory.  Five  notices  were  posted  as  re- 
quired by  law.  The  special  school  election 
was  held  on  the  16th  day  of  May  pursuant  to 
the  order.  The  returns  were  certified  up, 
and  the  county  court  found  that  the  electl<m 
had  been  duly  held ;  that  27  votes  were  cast 
for  the  rural  school  district  and  1  against, 
and  that  3  electors  attended  this  special 
school  election  who  did  not  rote  for  or 
against  the  school  district,  making  In  all  31 
electors  present  at  the  election,  and  declared 
the  'district  duly  established.  Common 
School  Districts  Nos.  75  and  85  of  Yell  Coun- 
ty filed  remonstrances  with  the  county  court, 
asking  that  the  order  creating  the  school  dis- 
trict be  set  aside,  which  remonstrances  were 
denied  and  from  which  order  the  remon- 
strants appealed  to  the  circuit  court,  where 
the  case  was  tried  upon  an  agreed  statement 
of  facts  and  the  district  adjudged  to  be  in- 
valid on  account  of  the  failure  to  give  no- 
tice of  the  electicm  as  required  by  law.  Cop- 
ies of  notice  recite  that  the  election  was  or^ 
dered  on  the  8th  of  May.  The  court  order 
fixed  the  date  for  the  election  on  May  16, 
1914,  but  the  notice  leaves  out  the  month. 
May,  and  recites,  "on  the  16th  day  1914," 
and,  further: 

"Given  under  my  hand  as  such  county  judge 
this  8th  day  of  May,  1914. 

"County  Judge,  Yell  County,  Arkansas." 
— but  did  not  contain  the  name  of  the  judge 
on  the  blank  for  signature.  The  16th  day 
ot  May  waa  the  date  for  ttie  regular  an- 
niuil  wjbool  election  in  the  district,  and  It 
was  held  on  one  side  of  the  schoolroom,  while 
the  election  for  the  establishment  of  the  ter- 
ritory Into  a  rural  special  school  district  was 
held  on  the  other  side  of  the  room.  Twenty- 
seven  of  the  electors  present  voted  for  the 
establishment  of  the  district,  1  voted  against 
it,  and  3  did  not  vote  at  all.    The  territory 
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embraced  In  the  proposed  Bpedal  school  dis- 
trict included  a  portion  of  each  of  common 
school  districts  Nos.  75  and  85,  upcm  wUch 
no  electors  or  pupils  lived,  and  the  agreed 
statement  of  facts  shows  that  there  were 
83  qualified  electors  in  common  school  dis- 
trict No.  6,  all  of  whDeh  was  Included  in  the 
special  school  district  at  the  time  the  election 
was  held. 

Priddy  &  Chambers,  of  Danville,  for  appel- 
lant.   Appellees,  pro  se. 

KIRBY,  J.  (after  stating  the  facts  as 
above).  It  is  insisted  tliat  the  court  erred  in 
holding  the  notice,  given  of  the  time  and 
place  of  holding  the  election  for  determining 
whether  the  territory  proposed  should  be  es- 
tablished into  a  special  school  district  or  not, 
insuQicient.  The  law  requires  that  the  coun- 
ty judge  shall  fix  a  day  not  less  than  7  nor 
more  than  15  days  distant  from  the  date  of 
the  presentation  of  the  petition  for  holding 
an  election,  and  cause  notice  thereof  to  be 
given  by  posting  notices  in  at  least  five  pub- 
lic places  within  the  territory  to  be  affected. 
Each  elector  within  the  territory  proposed  to 
be  included  in  the  district  had  the  right  to 
vote  upon  the  question  in  the  election,  Eind 
the  purpose  of  requiring  notice  is  to  give  such 
information  of  the  time  and  place  of  election 
as  will  enable  the  voters  to  exercise  such 
right  and  express  their  choice  upon  the  ques- 
tion. The  time  fixed  by  the  court's  order 
was  the  16th  day  of  May,  the  date  of  the 
general  school  election,  and  the  place  the 
schooUiouse  in  the  district  where  the  electors 
congregated  upcm  thatiday.  All  who  attend- 
ed to  vote  at  the  school  election  knew,  cer- 
tainly, of  the  spedal  election  for  the  estab- 
lishment of  the  rural  school  district,  and  28 
of  the  31  electors  present  participated  there- 
in. The  election  was  necessarily  a  special 
one,  of  the  holding  of  which  the  voters  would 
not  l>e  expected  to  know,  and  therefore  the 
notice  is  required.  In  Wheat  v.  Smith,  50 
Ark.  277,  7  S.  W.  161,  the  court,  speaking  of 
a  special  election  ordered  to  flU  a  vacancy  in 
office,  stated: 

"There  is  no  presumptioii  that  the  voters  know 
the  date  fixed  by  the  writ  of  election,  and  they 
must  be  informed  of  it.  But  the  established  rule 
is  that  the  particular  form  and  manner  pointed 
out  by  the  statute  for  giving  notice  is  not  es- 
sential. Actual  notice  to  the  great  body  of  elec- 
tors is  sufficient.  The  question  in  such  cases  is 
whether  the  want  of  the  statutory  notice  has 
resulted  in  depriving  sufficient  of  the  electors 
of  the  opportunity  to  exercise  their  franchise  to 
change  the  result  of  the  election." 

And  fnrtber: 

"The  voice  of  the  people  is  not  to  be  rejected 
*  *  *  if  they  have,  in  truth,  been  called  upon 
and  have  spoken." 


The  matter  of  giving  the  notice  was  not 
within  the  control  of  the  election  olfioers  nor 
the  voters,  being  required  to  be  done  by  the 
county  judge ;  and  an  Irregularity  in  the  giv- 
ing of  it  should  not  render  the  election  void 
unless  the  statute  expressly  makes  It  so^ 
which  is  not  done  in  this  instance.  Hogins 
V.  Bullock,  02  Ark.  70,  121  S.  W.  1064,  18 
Ann.  Cas.  822. 

The  notice  purix^ted  to  be  given  by  the 
authority  of  the  comity  judge  notwithstand- 
ing there  was  no  name  signed  to  it.  The 
statute  does  not  expressly  provide  the  form 
of  notice  to  be  given,  and  the  failure  to  in- 
sert the  month  "May"  could  not  have  been 
misleading,  since  it  did  recite  that  the  elec- 
tion was  ordered  on  May  8th,  and  the  law 
provides  that  it  must  be  held  not  less  than  7 
nor  more  than  15  days  from  the  presentation 
of  the  petition.  Any  elector,  not  being  cer- 
tain of  the  time  fixed  from  reading  the  no- 
tice, could  easily  have  ascertained  the  cor- 
rect date  from  the  court's  order,  and  it  ap- 
pears that  all  who  attended  the  genei'al 
school  election  on  the  day  fixed  by  law  for 
the  purpose  participated  in  the  election  (m 
this  question  but  3,  who  knew  of  it  and  re- 
fused to  vote,  and  it  cannot  be  said  that  the 
voters  of  the  district  did  not  have  suiiiclent 
notice  to  make  the  election  valid.  The  law 
providing  for  the  establishing  of  rural  spe- 
cial school  districts  requires  only  that  a  ma- 
jority of  those  voting  at  the  election  therefor 
shall  vote  in  favor  of  the  proposition,  and 
the  testimony  here  shows  that  of  all  present 
1  only  voted  against  it,  and  3  not  voting 
would  have  been,  at' most,  but  4  of  all  the 
electors  against  it,  there  t>eing  bnt  31  present. 
Act  321  of  Acts  1909,  J  7670,  Kirby's  Digest 

It  is  true  the  opinions  in  Common  School 
District  V.  Oak  Grove  Special  District,  102 
Ark.  416, 144  S.  W.  224,  and  Bonner  v.  Snipes, 
103  Ark.  304, 147  S.  W.  56,  contain  the  state- 
ment that  "the  district  is  established  under 
the  law  if  a  majority  of  the  •  •  •  elec- 
tors within  the  territory  named  in  the  peti- 
tion" therefor  "shall  vote  for  the  estaldisih- 
ment  of  such  district,"  which  was  evidently 
Inadvertently  made;  the  court  Intending 
only  to  say  the  district  is  established  when  a 
majority  of  the  ballots  cast  at  the  electicm 
are  In  favor  thereof.  The  question  was  not 
raised  nor  a  determination  of  it  requisite  to 
a  decision  in  either  of  said  cases. 

The  judgment  of  the  circuit  court  reversing 
the  judgment  of  the  county  court  upholding 
the  validity  of  the  district  1b  reversed,  and 
the  cause  remanded,  with  directions  to  enter 
a  judgment  establishing  same  and  dismiss- 
ing the  petitions  of  appellees. 
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STEPHENS  T.  WILLIAMS.    (Nob.  188,  2ia)* 

(Supreme  Court  of  Arkansas.     Jan.  SI,  1916. 

Dlasentlng  Opinion  Feb.  28,  1016.) 

Appeal  and  Krbob  <S=»838(2)— PketecTion— 
Tnra  OF  PEKrEOTiNO. 

Kirby's  Dig.   {   1199,   giving  one   year  in 
which  to  appeal  was  changed  by  Acts  1915.  p. 

205,  which  went  into  force  June  11th,  the  time 
being  reduced  to  six  months.  The  Act  1915  did 
not  contain  any  clause  providing  that  it  should 
sot  apply  to  judgments  already  rendered.  Held, 
that  while  the  Legislature  could  sot  cut  off  the 
right  of  appeal  under  existing  laws,  it  might 
shorten  the  time  for  taking  appeals,  and  so  an 
appeal  from  a  judgment  rendered  before  Acts 
1915  went  into  effect  must  be  taken  within  six 
months  thereafter. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {§  1880-1882 ;  Dec.  Dig.  «=» 
338(2).] 

Wood  and  Hart,  JJ.,  dissenting. 

Appeal  from  Mississippi  Chancery  Ck>art; 
Chas.  D.  Frierson,  Gbaucellor. 

Suit  between  J.  W.  Stephens  and  Maud 
WDUams.  There  was  a  decree  for  the  latter, 
and  the  former  prayed  for  an  appeal.  On 
role  to  compel  the  derlt  to  grant  the  appeal. 
Rnle  denied. 

McOULLOCSH,  C.  3.  The  decree  sought  to 
be  appealed  from  was  rendered  on  February 
4,  1915,  and  a  prayer  for  appeal  was  pre- 
sented to  the  clerk  of  this  court  on  January 
27,  1916,  more  than  six  months  after  the  date 
of  rendition.  The  clerk  refused  to  grant  the 
appeal,  and  a  rule  on  him  is  asked  to  compel 
Mm  to  do  so. 

The  General  Assembly  of  1915  enacted  a 
statute  shortening  the  time  for  appeals  to 
the  Supreme  Court  to  six  months  from  the 
date  of  the  rendition  of  Judgments  or  de- 
crees, except  In  cases  of  Infants  or  persons 
of  unsound  mind,  when  an  appeal  may  be 
taken  within  six  months  after  the  removal  of 
such   disabilities,    or   death.     Acts    1915,   p. 

206.  The  new  statute  Is  In  the  exact  words 
of  section  1199  of  Klrby's  Digest,  except  that 
the  words  "one  year"  are  stricken  out  and 
the  words  "six  months"  substituted.  The 
act  does  not  contain  an  emergency  clause, 
and  therefore  did  not  go  Into  effect  until 
Jane  11,  1916,  which  was  three  months  aft- 
er the  adjournment  of  the  Legislature.  Does 
that  statute  apply  so  as  to  prevent  an  appeal 
from  being  taken  more  than  six  months  aft- 
er the  passage  of  the  act?  The  statute 
originally  prescribed  three  years  as  the  limit 
within  which  appeals  might  be  taken  to  this 
court,  but  there  was  an  amendment  by  the 
Legislature  in  1899  shortening  the  time  to 
one  year  after  rendition  of  the  Judgment  or 
decree.  The  first  section  of  the  act  of  1899 
bas  been  brought  forward  Into  Klrby's  Digest 
as  section  1199,  and  was  the  section  amend- 
ed by  the  present  statute.  It  contained,  how- 
ever, another  section,  which  read  as  follows: 

"Sec.  2.  The  parties  to  all  judgments,  orders 
or  decrees  rendered  within  two  years  prior  to 


the  passage  of  this  act  shall  have  one  year  from 
the  time  it  shall  take  effect  within  which  to 
pray  an  apneal  or  sue  out  a  writ  of  error.  The 
time  for  taking  an  appeal  or  suing  out  a  writ 
of  error  on  all  judgments,  final  orders  and  de- 
crees rendered  more  than  two  years  prior  to  the 
passage  of  this  act,  shall  be  three  years  from 
the  date  of  the  jttdgment,.order  or  decree."  Acts 
1899,  p.  111. 

In  Rankin  v.  Schofleld,  70  Ark.  83,  66  S. 
W.  197,  this  court  held  that  the  first  section 
of  the  act  of  1899  had  no  application  to  Judg- 
ments or  decrees  rendered  prior  to  the  pas- 
sage of  the  statute.  That  was  an  attempt 
on  the  part  of  an  Infant  to  appeal  more  than 
six  months  and  less  than  a  year  after  com- 
ing of  age,  from  a  decree  rendered  more  than 
three  years  before  the  passage  of  the  statute. 
In  analyzing  and  construing  the  statute,  the 
court  found  that  the  last  clause  of  the  sec- 
ond section  was  an  attempt  to  cut  off  the 
right  of  appeal  In  all  cases  where  the  Judg- 
ment was  rendered  more  than  two  years 
prior  to  the  passage  of  the  statute,  and  that 
for  that  reason  It  was  unconstitutional  and 
void. 

The  present  statute  Is,  however,  different 
for  the  reason  that  It  contains  no  express 
provision  for  time  for  appeals  In  cases  where 
Judgments  or  decrees  have  been  rendered 
prior  to  the  enactment,  and  the  construction 
of  the  statute  is  unaided  by  any  other  sec- 
tion containing  a  provision  of  that  sort,  as 
was  the  case  In  the  old  act  of  March  16, 
1890.  It  was,  of  course,  beyond  the  power 
of  the  Legislature  to  pass  a  statute  cutting 
off  the  right  of  appeal  under  existing  laws, 
but  the  Legislature  had  the  right  to  shorten 
the  time  for  taking  appeals  where  It  did  not 
cut  off  that  right  In  other  words,  It  was 
evidently  the  purpose  of  the  Legislature  to 
give  only  six  months  within  which  to  take 
an  appeal,  and  there  is  no  reason  to  believe 
from  the  language  used  that  it  was  meant 
to  give  longer  than  that  after  the  passage  of 
the  statute,  even  in  case  of  decrees  that  had 
been  rendered  prior  to  that  time.  Wilson  v. 
Kryger,  26  N.  D.  77,  143  N.  W.  764,  61  L. 
B.  A.  (N.  S.)  760;  Rogers  v.  TrumbnU,  32 
Wash.  211,  78  Pac.  381;  Bailey  v.  Kincaid, 
57  Hun,  516,  11  N.  Y.  Supp.  294;  Lewis  v, 
Lindsay,  33  Ala.  304;  Stephen  v.  Lewis,  62 
Md.  229;  SheUy  v.  Dampman,  174  Pa.  495, 
34  AU.  124;  Beebe  v.  Blrkett,  108  Mich.  234, 
65  N.  W.  970.  It  being  the  purpose  of  the 
Legislature  to  shorten  the  time  to  six  months, 
appellant  is  not  deprived  of  any  constitution- 
al right  by  compelling  him  to  take  his  appeal 
within  the  time  specified  by  the  new  stat- 
ute. 

The  decision  in  State  v.  Railroad,  92  Ark. 
74,  122  S.  W.  627,  is  not,  when  considered  In 
the  light  of  the  facts  of  that  case,  in  conflict 
with  the  conclusion  now  reached.  The  act  of 
May  6,  1909  (Acts  1909,  p.  636),  reduced  the 
time  for  granting  writs  of  error  in  criminal 
cases  to  60  days  after  Judgment  of  convlc- 
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ttort,  and  tbe  writ  of  error  in  that  case  was 
granted  on  June  1,  1900,  which  was  witliin 
the  time  allowed  by  the  old  statute,  and  al- 
so within  60  days  after  the  new  statute  went 
into  force.  The  effect  of  that  decision  was 
merely  to  establish  the  rule  that  the  new 
statute  did  not  apply  to  Judgments  prevloua- 
ly  rendered  so  as  to  shorten  the  time  in 
such  cases  to  less  than  the  full  period  pre- 
scribed by  the  new  statute. 

It  follows  that  the  appeal  In  this  case  was 
prayed  too  late,  and  that  the  clerk  was  cor- 
rect in  refusing  to  accept  and  file  the  tran- 
script   The  rule  on  the  clerk  is  denied. 

HART,  J.  I  dissent  from  the  opinion  of 
the  court  on  the  ground  that  it  in  effect  over- 
rules Rankin  t.  Scbofleld,  70  Ark.  8S,  66  S. 
W.  197.    In  that  case  the  court  said : 

"The  first  sectioii  is  prospective  in  its  opera- 
tion. It  applies  only  to  appeals  from  judgments, 
orders,  and  decrees  rendered  after  the  act  took 
effect.  This  is  the  general  rule  of  construc- 
tion." 

In  order  to  strengthen  the  general  rule  the 
court  said: 

"That  it  is  the  trne  rule  to  apply  to  this  sec- 
tion is  manifest  when  considered  in  connection 
with  the  second  section." 

Section  1  of  the  act  in  that  case  is  the 
same  as  the  present  act,  except  the  time  for 
taking  appeals  is  six  months  instead  of  one 
year.  The  language  first  quoted  was  used 
by  the  court  in  construing  section  1  of  that 
act  separate  and  apart  from  section  2.   What 


follows  was  an  additional  reaJson  by  the  coart 
for  the  construction  already  placed  upon 
section  1. 
In  3  Corpus  Juris,  p.  829,  the  authors  said: 
"Unless  it  is  evident  from  the  terms  of  a 
statute,  which  gives,  takes  away,  or  modifies 
the  remedy  by  appeal  or  other  mode  of  review, 
that  it  was  intended  to  have  a  retroactive  effect, 
it  applies  only  to  cases  pending  and  undeter- 
mined at  the  time  when  it  goes  into  effect,  and 
has  no  application  to  causes  in  which  judgmeots 
have  been  entered  prior  to  that  time." 

Tlie  case  of  Rankin  ▼.  Schofield,  sapra,  is 
dted  to  support  the  text 

In  a  case  note  to  61  L.  B.  A.  (K  8.)  p. 
761,  the  author  said: 

"It  is  a  geaer.al  rule  of  construction  that  stat- 
utes shortemng  the  time  within  which  appeals  or 
proceedings  in  error  can  be  taken  do  not,  in  the 
absence  of  language  showing  clearly  a  legislative 
intention  to  the  contrary,  apply  to  'judgments, 
decrees,  or  orders  rendered  or  entered  before 
such  statutes  took  effect" 

Again  the  case  of  Rankin  ▼.  Scbofleld  is 
the  first  case  dted  to  sustain  the  text  Ret- 
rospective laws  have  always  been  regard- 
ed unfavorably,  and  I  do  not  think  there  is 
anything  in  the  present  act  to  show  that  the 
Legislature  Intended  that  it  should  have 
any  different  construction  than  that  placed 
on  the  first  section  of  the  former  act  by  the 
opinion  of  the  court  in  the  language  quoted. 
The  effect  of  that  language  ia  not  taken 
away  because  tlie  court  gave  an  additional 
reason  for  its  correctness. 

WOOP,  J.,  concurs. 
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OLA.Y,  Ivmumet  Oom'r,  ▼.  DIXIE  FIBB 
INS.  CO. 

(Court  of  Appeala  of  Kentucky.     Hatch  22, 
1916.) 

1.  IRBURAITOK  «s>20  — TAXATIOIf  OT  INSITB- 
AKCB  GOMPANIXS— GONSTBITOTION  OV  StAT- 
UTB. 

K7.  St.  I  037,  imposing  upon  foreign  in- 
surance companiea  the  same  license  tax  which 
shall  be  imposed  by  the  laws  of  their  domicile 
on  Kentucky  insurance  companies  doinf  busi- 
ness in  the  state  ol  such  insurer's  draniole,  ap- 
elies  to  B  foreign  insurance  company,  where  the 
iwa  of  its  domicile  impose  taxes  on  foreign  in- 
surance companies,  which  taxes  would  have  to 
be  paid  by  any  Kentucky  company  doing  busi- 
ness therein,  uough  no  Kentucky  company  was 
doing  business  in  the  domiciliary  state  of  the 
forogn  insurer;  it  appearing  that  there  were 
companies  in  existence  qualified  to  do  business 
in  such  BtatCk 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  ||  16,  1&-22;  Dec.  Dig.  <8=>20.] 

2.  iNsuBANCK  «=>26— License  Tax— Injunc- 
tion—Bukden  OF  Pboof. 

An  insurance  company,  seddng  to  enjoin 
the  insurance  commissioner  from  levying  taxes 
on  the  ground  that  a  statute  was  not  applicable 
to  it,  has  the  burden  of  proof. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S  S3 ;   Dec.  Dig.  «S926.] 

Appeal  from  Circuit  Coart,  Franklin 
Ooiinty. 

On  petltiOD  for  rehearing.  Petition  over- 
ruled. 

For  former  opinion,  see  181  S.  W.  1123. 

Jas.  Garnett,  Atty.  Oen.,  and  Chas.  H. 
Morris,  Asst.  Atty.  Gen.,  for  appellant 
Lewis  ApperBOD,  of  Mt  Sterling,  for  appellee. 

diAT,  C.  [t]  On  appellee's  petition  /or 
rehearing  It  is  Insisted  that  section  637  of 
the  Kentucky  Statutes  does  not  apply  unless 
there  is  a  Kentucky  Insurance  company  acto- 
ally  doing  business  In  the  state  of  the  domi- 
cile of  the  foreign  Insurance  company  sought 
to  be  taxed,  and  that  the  demurrer  to  the 
petition  was  pr(q>erly  orermled  because  the 
petition  alleged  that  during  the  time  it  was 
sought  to  tax  appellee  no  Kentucky  insur- 
ance company  was  doing  business  In  the  state 
ot  North  Carolina.  In  support  of  this  posi- 
tion appellee  relies  on  the  case  of  State  ▼. 
Insurance  Company,  49  Ohio  St  440,  81  N.  B. 
658,  16  U  B.  A.  611,  34  Am.  St  Rep.  673, 
where  a  statute  almost  identical  with  ours 
is  In  force.  In  tliat  case  the  court  held  th^ 
statute  inaK>Ucable,  because  it  was  averred 
that  no  Ohio  companies  had  been  organized 
to  do  the  four  lines  of  Insurance  which  the 
New  York  company,  which  was  sought  to  be 
taxed,  was  doing  in  the  state  of  Ohio.  In 
discussing  the  question  the  court  said: 

"To  bring  a  case  within  the  statute,  there 
must  at  least  be  an  Ohio  company  formed  to 
which  the  prohibitions  of  the  New  York  statute 
would  apply,  should  it  attempt  to  enter  and  do 
business  m  that  state." 

It  will  be  observed  that  the  above  decision 
did  not  go  to  the  extent  of  holding  the  actual 
transactloa  of  business  by  a  local  company  in 


a  foreign  state  was  necessary  in  order  to 
make  the  statute  apply,  but  held  the  statute 
applicable,  if ,  as  a  matter  of  fact,  there  was 
in  existence  a  local  company  to  which  the 
foreign  statute  would  apply,  should  it  at- 
tempt to  enter  and  do  business  in  that  state. 
In  our  opinion,  this  Is  the  correct  interpreta- 
tion of  the  statute,  and  the  petition  mnst 
be  considered  In  the  light  of  this  ruling. 

[2]  This  Is  not  an  action  by  the  insurance 
commissioner  to  collect  the  tax,  but  an  ac- 
tion by  the  Insurance  company  to  enjoin  its 
collection.  It  admits  the  existence  of  the 
North  Carolina  and  Kentucky  statutes,  and 
that  it  Is  doing  business  In  the  state  of  Ken- 
tacky.  In  such  a  suit  the  burden  Is  on  it 
to  show  that  sectiim  637  does  not  apply. 
While  it  does  allege  that  there  is  no  Ken- 
tucky insurance  comp:  ny  doing  business  in 
the  state  of  North  Caiolina,  it  does  not  al- 
lege that  there  is  no  Kentucky  Insurance 
company  in  existence  to  which  the  North 
Carolina  statute  would  apply,  should  it  at- 
tempt to  enter  and  do  busings  In  that  state. 
We,  therefore,  adhere  to  our  former  ruling 
that  the  petition  Is  Insuiticlent,  and  that  the 
demurrer  should  have  been  overruled. 

Wherefore,  the  petition  for  rehearing  is 
overruled. 


SHANAHAN  et  aL  v. 


McINTIBE. 
March  15, 


(Court  of  Appeals  of  Kentucky. 
1918.) 

1.  BouKDAEiKB  «s»S7(3)— Weight  and  Sum- 
ciBNCT  or  Evidence. 

In  an  action  in  ejectment,  documentary 
evidence  consisting  of  deeds  tp  the  land  in  ques- 
tion held  sufficient  to  sustain  a  finding  as  to  the 
location  of  a  comer,  in  spite  of  conflicting  oral 
evidence. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
(3ent  Dig.  |i  186-191;    Dec.  Dig.  «=>37(3).] 

2.  BOUNDABIXS    <S>S(3)— BLEMKITB    OOTSBN- 

ino. 

Wlbere  there  was  a  conflict  between  the 
courses  and  distances  given  in  deeds  Intro- 
duced in  evidence  and  the  monuments  called  for, 
the  monuments,  bemg  well  established  by  proof, 
would  control. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  {{  6-19;    Dec.  Dig.  <S=33{3).] 

3.  JUDOMEN'f    «=»682(1)— CONCI-USIVENESS    OF 

FoBMEB  Adjudication  against  G&antob  of 

Land. 

In  an  action  in  ejectment  where  the  de- 
fendants could  claim  no  better  title  to  the  Innd 
in  question  than  their  grantor,  a  previous  judg- 
ment of  the  same  court  involving  the  title  to 
the  some  land  would  be  a  bar  to  any  recovery 
of  the  land  by  the  defendants. 

[Ejd.   Note. — For   other  cases,   see  Judgment, 
Cent.  Dig.  i  1203 ;    Dec.  Dig.  <8=682(1).] 

4.  Costs  «=»32(4)— Pbevaiuho  Pabty— Re- 
covEET ,  of  Only  a  Poetion  of  the  Land 
Claimed. 

Under  (3iv.  Code  Praa  %  125,  subsea  2. 
providing  that  in  an  action  for  the  recovery  of 
land,  if  the  plaintiff  recovers  any  part  thereof, 
the  defendant  shall  pay  the  cost  of  the  action, 
and  Ky.  St  {  889,  the  plaintiff's  recovery  in  nn 
action  in  ejectment  of  a  portion  of  the  land  in 
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question   entitled  him   to  a  judgment  against 
the  defendants  for  his  costs. 

[Bd.  Note.— For  other  cases,  see  Costa,  Cent 
Dig.  il  113;  Dec  Dig.  <S=332(4).] 

6.  Costs  «=»56  —  Discsetion  of  Coobt  hi 
Equitt. 

In  an  action  in  equity  for  the  recovery  of 
land.  Judgment  for  the  defendant  for  an  in- 
finitesimal quantity  of  land  would  not  present 
any  equitable  ground  for  relieving  him  of  the 
payment  of  costs. 

CEd.  NotBw— For  other  cases,  see  Costs,  Oent 
Dig.  H  27,  83;    Dec  Dig.  *=»6e.]^ 

Appeal  from  Olicott  Court,  WaaMngton 
County. 

Action  by  Hobert  Mclntlre  against  Kate 
Sbanahan  aiid  otbeni.  Jadgm^it  for  the 
plaintiff,  but  denying  oosta,  and  defendants 
appeal,  and  plalntlfl  cross-appeals.  AfSnued 
on  the  original  appeal,  but  reversed  on  cross- 
appeal,  and  remanded,  with  directions  to  cor- 
rect the  Judgment  in  conformity  with  the 
opinion. 

J.  W.  8.  Clements,  of  Louisville,  Polln  & 
Polln,  of  Springfield,  and  S.  A.  BusseU,  of 
Lebanon,  for  appellants.  W.  C.  McChord,  of 
Springfield,  for  appellee. 

SETTLE,  J.  This  appeal  presents  a  con- 
troversy over  the  title  to  less  than  a  quarter 
of  an  acre  of  land,  the  valne  of  whidi  admit- 
tedly does  not  exceed  $6.  Appellants  and  ai>- 
pellee  own  adjoining  tracts  of  land  through 
both  of  which  rims,  from  east  to  west,  the 
Springileld  and  Loretto  tumpilte,  leaving  a 
part  of  the  land  of  both  on  each  side  thereof. 
The  single  matter  to  be  decided  Is  as  to  the 
true  location  of  the  line  separating  their 
lands;  it  being  the  contention  of  appellants 
that,  if  correctly  located,  It  will  give  them 
the  ground  in  controversy,  and  that  of  ap- 
pellee that  it  will  give  it  to  him. 

The  action  was  one  in  ejectment,  broai^t 
by  appellee  against  appellants  In  the  court 
below ;  the  petition  alleging  the  former's  own- 
ership of  the  land  and  appellants'  wrongful 
indosure  and  possession  of  the  parcel  in  con- 
troversy. The  answer  and  counterclaim  of 
appellants  denied  appellee's  title,  and,  among 
other  matters  of  defense,  alleged  title  In  them- 
selvea  By  consent  of  the  partlefi  a  Jury  was 
waived,  and  the  cose  was  tried  by  the  court, 
resulting  in  a  Judgment  in  behalf  of  appellee 
to  the  effect,  viz. : 

"That  the  present  true  line  between  the  lands 
of  plaintiff  and  defendants  on  the  south  side  of 
the  Springfield  and  Lebanon  turnpike  is  a 
straight  line  from  the  corner  stone  at  the  school- 
house  to  the  center  of  three  stones  on  the  north 
side  of  said  turnpike. 

"(2)  That  the  present  true  line  between  the 
lands  of  plaintitE  and  defendants  on  the  north 
side  of  said  turnpike  is  a  straight  line  from  the 
center  of  said  three  stones  on  the  north  side  of 
said  turnpike  to  a  stone  at  what  is  called  the 
hickory  corner;  thence  a  straight  line  to  the 
center  of  a  large  white  oak. 

"(3)  That  defendants  recover  of  plaintiff  any 
and  all  lands  inclosed  by  plalntiirs  fence  on 
the  east  side  of  said  first-named  line,  that  is, 
on  the  east  side  of  said  line  from  the  school- 


house  comer  to  the  center  of  said  stone  on  the 
north  side  of  pike,  and  that  said  plaintifC  recov- 
er of  defendants  any  and  all  lands  on  the  west 
side  of  the  line  running  from  the  center  of  said 
stone  to  the  stone  at  said  hickory,  and  thence 
to  the  center  of  said  oak  tree. 

"(4)  It  is  ordered  and  adjudged  1^  the  court 
that  George  Newbolt,  of  Marion  county,  Ky., 
be  and  he  is  hereby  appointed  to  so  upon  said 
lands  aa  soon  as  may  be  and  plant  "stobs" 
thereon  at  intervals  at  not  more  than  100 
yards  along  same,  and  plaintiff  and  defendants 
are  given  18  montlis  thereafter  in  which  to 
place  their  respective  fences  on  the  line  as 
located. 

"<5)  It  is  adjudged  tbat  plaintiff  pay  bis  own 
oo«t  herein  expended,  and  that  defendants  pay 
their  own  costs  herein  expended." 

It  appears  from  the  record  that  the  land 
now  owned  by  appellee  on  both  sides  of  the 
turnpike  was  conveyed  him  by  C.  M.  Wright; 
that  on  both  sides  of  the  turnpike  now  own- 
ed by  appellants  was  inherited  by  them  from 
Mike  Murphy,  deceased,  a  brother  of  one  of 
part  of  their  land  as  Ilea  north  of  the  turn- 
pike was  conveyed  Mike  Murphy  by  B.  B 
Montgomery;  and  that  on  the  south  side  of 
the  pike  was  conveyed  him  by  J.  T.  Wright 
The  location  of  the  lands  referred  to  may.  In 
some  sort,  be  nndorstood  from  the  roui^  plat 
here  given: 


gSrOHt  AT 

J    /'HicKCMty  coanait. 


&M4n4fMN    LAND 

T.&MawrsoMciiY  ujio 


>  School  HewsB  eoRNait. 


We  are  convinced  from  a  careful  reading 
of  the  record  before  us  that  the  original  and 
true  location  of  the  line  dividing  the  lands 
of  appellee  and  appellants  is  as  determined 
by  the  circuit  court ;  that  is,  that  it  begins 
at  an  undisputed  comer,  a  stone  near  the 
schoolhouse  south  of  the  turnpike,  running 
thence  in  a  northerly  direction  on  a  prac- 
tically straight  line  to  a  stone  on  the  north 
or  northwest  side  of  the  tnmpike  10  links 
from  the  center  thereof,  known  as  the  C.  M. 
Wright  and  R.  B.  Montgomery  comer ;  thence 
in  a  north  or  northwesterly  direction  to  a 
stone  near  a  hickory;  thence  north  In  a 
straight  line  to  a  large  white  oak.    Appel- 
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lee'8  land  lies  oa  the  west  Bide  ot  tbiB  line; 
appellaats'  land  on  tbe  east  Bide  tboreof. 

The  stone  comer  at  the  schoolhouse,  the 
stone  at  the  hickory  north  of  the  pike,  and 
the  white  oak  north  of  the  latter  point  are 
undisputed  comers  <nr  objects.  The  only  con- 
troversy la  as  to  the  location  of  the  planted 
stone  at  the  turnpike,  and  that  this  stone 
was  correctly  located  by  the  judgment  of 
the  circuit  court  Is,  In  our  opinion,  free  of 
doubt.  If  this  be  trae,  it  f<Mows  that  the 
location  of  the  entire  line  was  correctly  de- 
termined by  the  judgment  of  that  court 
The  Importence  of  establishing  this  comer 
Is  apparent  because  It  was  the  comer  to  the 
land  of  appellee's  vendor,  G.  M.  Wright,  the. 
former  owner  of  the  land  on  both  sides  of 
the  tnnipUe  west  of  the  line  In  dkqpate,  and 
that  of  R.  B.  Montgomery,  Mike  Murphy's 
vendor  and  the  former  owner  of  that  part 
of  appellants'  land  lying  north  of  the  turn- 
pike and  east  of  the  line  In  dispute,  and  is 
so  referred  to  and  Idoitlfled  In  the  deed  from 
O.  M.  Wright  to  awellee  and  In  that  from 
R.  B.  Montgomery  to  Mike  Murphy,  and  like- 
wise In  the  deed  from  T.  J.  Wright  convey- 
ing to  Mike  Murphy  the  land  now  owned  by 
aM)eiIants  whldi  lies  south  of  the  turnpike 
and  east  of  the  line  In  dispute.  The  con- 
troUtng  character  of  this  comer  Is  not  de- 
nied by  appellants,  but  It  Is  their  contention 
that.  Instead  of  this  stone  comer's  being  10 
links  from  the  center  of  the  pike,  as  fixed  by 
the  Judgment  appealed  from.  Its  true  loca- 
tion is  10  or  12  feet  west  thereof,  which,  if 
true,  would  so  locate  the  line  of  division  as 
to  leave  on  their  side  thereof  the  land  in 
controversy. 

The  stone  corner  at  the  pike,  as  located 
by  the  judgment,  accords  with  the  calls  for 
that  comer,  both  as  to  course  and  distance, 
made  by  the  several  deeds  Introduced  In  evi- 
dence. It  also  appears  that  In  1896  a  dis- 
pute arose  between  Mike  Murphy,  the  then 
owner  of  api>ellant8'  lands,  and  appellee  and 
bis  brother,  the  latter  then  being  part  owner 
of  the  land  now  owned  by  appellee,  over  the 
location  of  the  line  dividing  these  same  lands, 
and  that  Murphy  then  brought  an  action  In 
ejectment  against  the  Mclntlres  to  establish 
his  ownership  to  the  same  strip  of  land  In- 
volved in  the  Instant  ease.  The  trial  of  that 
case  resulted  In  a  verdict  and  judgment  tn 
behalf  of  aiypellee  and  his  brother,  which 
fixed  the  stone  comer  In  the  turnpike  and 
entire  line  as  established  by  the  circuit  court 
In  the  Instant  case.  That  judgment  apiiel- 
lee^s  reply  to  appellants'  answer  and  coun- 
terclaim pleads  as  a  bar  and  estoppel  to  the 
claims  asserted  by  the  latter  to  the  land  In 
controvetsy.  In  addition,  after  the  death  of 
Mike  Murphy,  a  suit  was  brought  by  his  ad- 
ministrator against  the  heirs  at  law  for  a 
8ettlem«>t  of  his  estate,  allotment  of  dowei 
to  his  widow,  and  division  of  his  lands 
among  his  heirs  at  law.  Both  in  the  petition 
and  in  the  report  of  the  oommissioners  mak- 


ing the  allotment  of  dower  and  division  of 
the  lands  the  stone  comer  in  the  pike  was 
fixed  as  established  by  the  judgment  in  the 
instant  case. 

[1]  In  view  of  the  satisfactory  dtaracter 
of  the  evidence  referred  to,  conducing  to  es- 
tablish the  stone  comer  in  the  tompike  as 
fixed  by  the  judgment  of  the  circuit  court.  It 
is  unnecessary  to  discuss  the  oral  testimony 
heard  cm  the  trial,  except  to  say  that  such 
of  It  as  tended  to  show  the  comer  in  ques- 
tion to  be  located  as  claimed  by  appellants, 
though  contradictory  of  that  furnished  by 
aroellee's  witnesses,  is  wholly  insufficient  to 
overthrow  the  record  evidence  sustaining  ap- 
pellee's contention.  Moreover,  it  appears  that 
the  judge  of  the  circuit  court,  after  tbe  in- 
troduction of  aU  the  evidence,  went  upon  the 
ground,  in  company  with  the  parties  to  the 
action  and  their  attorneys,  and  made  a  per- 
sonid  inspection  of  the  land  in  controversy, 
the  line  in  question,  and  the  several  comers 
and  objects  therein  called  for,  which  gives 
added  weight  to  the  eantixulUma  expressed  in 
the  Judgment. 

Tlie  only  thing  that  gave  cause  for  the 
controversy  with  respect  to  the  stone  cor- 
ner at  the  turnpike  arose  out  of  the  fact  that 
the  stone  originally  planted  there,  10  links 
from  the  center  of  the  turnpike,  as  a  C(»ner 
of  the  line  between  O.  M.  Wright  and  R.  B. 
Montgomery,  was  broken  off  below  the  sur- 
face of  the  ground  shortly  before  the  Insti- 
tution of  this  action,  or  between  Its  Institu- 
tion and  the  trial  of  the  case,  by  certain 
wmrkmen  In  widening  and  reconstructing  the 
turnpike  at  that  point,  by  direction  of  the 
Washington  county  fiscal  court  The  work- 
men did  not  know  that  the  stone  planted  in 
the  edge  of  the  pike  was  a  comer,  and  were 
advised  by  one  Miles,  who  was  at  that  time 
in  the  employ  of  the  appellant  Kate  Shana- 
han,  to  cut  deep  at  the  place  where  the  stone 
was  planted,  because  he  wanted  to  put  a 
culvert  there.  Miles  did  not  tell  the  work- 
men that  the  stone  the  removal  of  whldi  be 
advised  was  a  comer  stone,  nor  did  he  there- 
after make  a  culvert  there,  as  he  professed 
he  wished  to  do.  One  of  the  workmen,  Ooyle, 
stated  that  he  put  the  stone  back  in  the  place 
f  nxn  which  it  had  been  removed  by  the  grad- 
ers. Another  witness.  Young,  testified  that 
Miles  told  him  he  took  the  stone  away  from 
where  Coyle  had  put  It;  and  the  appellant 
Kate  pi»flf»ftmTi  admitted  on  cross-examina- 
tion that  Miles  did  remove  the  stone  after 
it  was  reset  In  the  old  place  by  Coyle.  But 
after  all,  there  was  no  difficulty  in  locating 
the  place  where  the  stone  had  originally 
stood,  as  it  was  10  links  from  the  center  of 
the  i4ke,  and  the  commissioner  appointed  by 
the  courl  to  further  mark  the  line  between 
the  lands  of  aiq;)ellee  and  appellants,  as  es- 
tablished by  the  judgment  upon  digging  down 
at  the  place  from  which  the  stone  had  been 
removed,  found  the  Iowk  jiart  from  whldi 
It  had  been  broken,  and  by  putting  to  that 
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the  part  of  the  etone  wblch  had  been  removed 
and  set  up  elsewhere  he  f  onnd  that  they  fit- 
ted together  completely.  As  the  precise  spot 
at  which  the  stone  stood  before  its  removal 
by  Miles  was  so  well  identified,  all  doubt  as 
to  its  being  the  comer  of  the  C.  M.  Wright 
land  called  for  by  the  Montgomery  deed  was 
removed. 

[2]  It  follows  that  in  fixing  the  line  frcun 
the  stone  at  the  schoolhonse  to  the  stone  in 
the  turnpike  the  drcait  court  made  no  mis- 
take; and,  even  if  there  were  any  ctmflict 
between  the  courses  and  distances  given  in 
the  deeds  mentioned  and  the  objects  called 
for,  under  the  well-known  legal  rule  applica- 
ble in  such  state  of  case  the  objects  called 
for,  if  well  identified  by  the  proof,  would 
control  in  establishing  the  line. 

[8]  But,  if  the  reasons  already  advanced 
for  sustaining  the  line  of  division  between 
the  lands  of  appellee  and  appellants  as  es- 
tablished by  the  circuit  court  were  wanting, 
it  would  nevertheless  have  to  be  sustained 
upon  the  ground  that  appellants  are  conclud- 
ed by  the  judgment  of  the  same  court  In 
the  action  brought  against  ai^ellee  and  his 
brother  by  Mike  Murphy  in  1895,  involving 
tlie  title  to  the  same  land,  which  established 
the  line  as  fixed  by  the  judgment  in  tills 
case.  As  appellants  claim  title  to  the  land  in 
controversy  through  Mike  Murphy,  they  can 
show  no  better  right  thereto  than  was  shown 
by  him  in  the  former  action;  and,  as  the 
judgment  in  tliat  action  would  bar  any  re- 
covery of  the  land  by  him  U  he  were  living, 
and  suing  for  it  Instead  of  appellants,  it  will 
so  eflTectually   bar   such   recovery  by  them. 

[4]  Although  by  the  judgment  of  the  cir- 
cuit court  appellee  recovered  practically  all 
of  the  land  in  controversy,  because  of  its  i)er- 
mltting  appellants  to  retain,  as  recited  there- 
in "a  small  bit"  of  land  near  the  schoolhouse 
stone  comer  south  of  the- pike,  which,  though 
Inclosed  by  appellee's  fence,  was  held  to  be 
east  of  the  division  line,  it  was  adjudged  by 
the  court  that  each-  of  the  parties  pay  his 
and  their  own  cost  expended  in  tlie  action. 
From  so  much  of  the  judgment  as  required 
appellee  to  pay  liis  own  cost,  he  lias  prose- 
cuted a  cross-appeal. 

The  circuit  court  erred  in  adjudging  that 
appellee  pay  his  own  cost.  In  ejectment  the 
plaintiff's  re<!overy  of  any  part  of  the  land 
entitles  him  to  a  judgment  against  tite  de- 
fendant for  his  costs.  Civil  Code,  !  125,  sub- 
sec.  2 ;  Childers  v.  Belcher,  142  Ky.  605,  134 
S.  W.  1120.  l^is  also  seems  to  be  the  rale 
in  all  actions  ordinary  where  the  defendant 
is  a  necessary  party  and  resists  the  plain- 
tifC's  demand,  and  the  latter  recovers ,  any 
part  of  such  demand.  Section  889,  Kentucky 
Statutes;    BraniMes  t.  Stewart,  1  Mete.  396. 

[S]  Had  tills  been  an  action  in  equity,  the 
judgment  as  to  the  costs  would  have  been  un- 
authorized; for  the  infiniteeOmal  quantity  of 
land  adjudged  the  appellants  would  not  liave 


presented  any  equitable  ground  for  relieving 
them  of  the  paymoit  at  appellee's  cost 

The  error  in  the  judgment  referred  to  will 
necessitate  a  reversal  of  it  on  appellee's 
cross-flippeal,  but,  aa  on  the  tetam  of  the 
case  to  the  circuit  j^ourt  the  error  can  readily 
be  corrected  by  that  court  without  the  grant- 
ing of  a  new  trial,  by  setting  aside  so  much 
of  the  judgment  as  required  appellee  to  pay 
his  own  coat  and  amending  it  by  giving  him 
judgment  against  am>ellant  for  same,  no 
necessity  will  arise  for  distnrlring  tlie  Judg- 
ment in  other  respects. 

For  the  reasons  indicated,  the  judgment  is 
affirmed  on  the  original  appeal,  and  reversed 
on  the  cross-appeal,  and  the  case  remanded 
to  the  circuit  court,  with  directions  to  cor- 
rect the  Judgment  in  conformity  to  the  opin- 
ion. 


OITY  OF  NEWPORT  v.  FRENCH  BROS. 
BAUER  GO. 

(Court  of  Appeals  of  Kentucky.     March  15, 
1916.) 

1.  LicBNSKs  ®s>34  —  AcnoNB  TO  Rbcotxb  — 

Mu.MCrPAL  COBPOKATIONS. 

In  on  action  to  recover  license  taxes  paid, 
as  having  been  illegally  imposed  by  a  mnnicipali- 
ty,  authorized  trader  Const  !S  181,  181a,  nnd 
Ky.  St.  {  3058,  subsec.  2,  to  impose  license  tax- 
es upon  all  trades,  occupations,  and  professioDS 
earned  on  in  the  city,  it  will  be  presumed,  in 
the  absence  of  an  averment  to  the  contrary,  that 
the  tax  was  imposed  by  ordinance,  though  the 
ordinance  was  not  set  cnt. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent.  Dig.  $  68;   Dec.  Dig.  iS=>34.] 

2.  ConSTITUTIONAI.  lAW  «=>208(6)— LdCENSIS 

<S=>7(3)— Validity. 

Under  Ky.  St.  {  3058,  snbsec.  2,  authorizing 
the  imposition  of  license  taxes  upon  all  business- 
es, a  municipality  jeqoired  milk  venders  from  a 
store  or  depot  except  a  grocery  store  to  secure  li- 
censes. Const.  Ji  3,  171,  respectively  prohibit 
special  privilcRes  and  require  uniformity  of  tax- 
ation. Beid  that,  while  municipal  cotincils  may 
make  reasonable  classifications  for  the  imposi- 
tion of  license  taxes,  they  cannot  omit  partico-< 
hir  persons,  but  they  are  warranted,  in  view  of 
the  general  business  of  a  grocery  store,  which 
carries  all  sorts  of  provisions,  in  imposing  a  gen- 
eral license  which  will  indnde  a  milk  vender's 
license,  and,  having  done  so,  the  license  tax  on 
milk  venders  is  not  illegal. 

[Ed.  Note.— For  other  Cases,  see  Constitutional 
Law,  Cent.  Dig.  ff  651,  658,  667 :  Dec.  Dig.  «=> 
208(6) ;  Licenaes,  Cent.  Dig.  fij  8.  19;  Dec.  Dig. 
<S=>7(3).] 

3.  Licenses  <&=97{3)— Aoxionb  to  Rkoovek- 
Pbesxtmption. 

Where  a  municipal  ordinance  imposing  li- 
cense taxes  on  milk  venders  was  attacked  on  the 
ground  that  it  excepted  grocers,  it  most,  in  the 
absence  of  averments  in  the  petition  to  the  con- 
trary, be  presumed  that  a  general  tax  imposed 
on  grocers  Included  a  milk  vender's  tax. 

[Ed.  Note. — ^For  other  cases,  see  licenses. 
Cent.  Dig.  H  d.  19:  !>«&  DiS-  «»7(S).) 

4.  GomacBCK  4=968— IiTTBasTATE  Coiocebce— 

RSOUI^TION. 

A  citizen  of  another  state  who  brings  goods 
from  such  state  into  the  state  of  the  forum  and 
sells  and  delivers  them  as  a  peddler  is  subject  to 
the    local    laws    imposing    peddlers'    licensee; 
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there  being  no  interference  witli  interstate  oom> 
merce. 

[ESd.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  S|  107-109;    Dec.  Dig.  «=>6S.] 

6.  Hawkbbs  and  Peddlebs  ^=a3(l)  —  Who 
Ahb— LiCTNan  Taxes— "Pbddleb. 

A  "peddler"  being  one  going  from  place  to 
idace  carrying  his  goods  with  him  aad  offering 
them  for  sale  to  any  one  who  will  buy,  plaintiS, 
who  was  engaged  in  selling  bakery  goods  and 
dairy  prodacts  to  regular  castomers.  and  who 
made  only  occasional  sales  to  those  who  indi- 
cated that,  if  the  goods  were  satisfactory,  they 
would  pnrchaae  regularly,  is  not  a  peddler  sub- 
ject to  a  peddler's  license  tax. 

[Ed.  Note. — For  other  cases,  see  Hawkers  and 
Peddlers,  Cent  Dig.  {  8 ;   Dec.  Dig.  «=>3(1). 

For  other  definitions,  see  Words  and  Phrases, 
FInt  and  Second  Series,  Peddler.] 

&  LlOENSBB  e=»7(9)— VKHICLB  TAZKS. 

Where  a  municipality  attempts  to  justify  a 
license  tax  on  vehicles  under  its  police  power, 
the  tax  must  only  be  sufficient  to  compensate 
the  dty  for  issuing  the  Ucense*  and  the  necessary 
auperrision. 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  {f  15,  19;    Dec.  Dig.  «=37(9).] 

7.  LxoxNSEs  ®=>7(1) — ViHiaLE  XAzaa— Vaud- 

ITT. 

A  vehicle  license  tax  concededly  reasonable 
which  was  Imposed  by  a  city  under  the  police 
power  will  not  be  held  invalid  because  it  was 
provided  that  the  license  fees  should  be  used  in 
the  repair  of  tiie  city  streets;  for  the  expenses 
incurred  in  licensing  and  supervising  vehicles 
would  have  to  be  defrayed  by  the  city  out  of  its 
governmental  fund& 

[Ed.  Note.— For  other  cases,  see  Licenses, 
Cent  Dig.  U  7,  19 ;    Dec.  Dig.  *=»7(1).] 

&  GoioaBCE  «=»68— Inibsstatb  Comicebos— 

Occupation  Taxes. 

Where  license  taxes  upon  those  selling  dairy 
goods,  etc.,  were  imposed  by  a  city,  they  are  not 
uivalU  as  to  an  intorstate  dealer  in  such  prod- 
ucts who  brings  his  goods  from  an  adjoining 
state,  though  some  of  his  business  be  Interstate 
commerce,  where  be  carries  on  such  occupation 
within  the  state. 

[Eld.  Note. — For  other  eases,  see  Oommerca, 
Cent  Dig.  I!  107-109;  Dec.  Dig.  «=>68.1 

9.  OoNSTiTcrrioRAL   Law   «s>207(4).   230(1)— 
Equal  Pbotection  or  IjAws— Citizens  or 

DlFFEBENT  STATES. 

Where  a  license  tax  was  imposed  on  all  ve- 
hicles which  ptied  the  streets  of  a  city,  and  no 
diacrimination  was  made  against  the  citizens  of 
any  otlier  state,  the  tax  is  valid,  and  all  own- 
ers of  vehicles  are  liable  to  payment  of  those 
taxes. 

[Ed.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  t  687;  Dee.  Dig.  «=>207(4), 
230(1).] 

Appeal  from  Circuit  Conrt,  Campbell 
Coanty. 

Action  by  the  French  Bro&  Bauer  Company 
against  the  City  of  Newport  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed and  remanded. 

Otto  Wolff,  of  Newiwrt,  for  appellant 
H.  B.  Maclcoy  and  Mackoy  &  Mackoy,  all  of 
Cincinnati,  Ohio,  for  appellee. 

HUKT,  3.  The  appellant,  city  of  New- 
port, which  is  a  municipal  corporation  of 
the  second  class,  in  1896  adopted  an  ordi- 


nance, which  was  amended  in  1807,  and 
which,  as  amended,  was  in  force  in  1910 
and  1911.  The  ordinance  referred  to  pro- 
hibited any  i>erson,  corporation,  or  company 
carrying  on'  any  trade,  business,  or  profes- 
sion within  the  city  without  first  having  ob- 
tained a  license  tlterefor  as  provided  by  the 
ordinance.  By  one  section  of  the  ordinance 
a  license  tax  of  $10  per  annum  was  imposed 
upon  any  one  doing  business  as  a  huckster 
wliere  the  business  was  pursued  upon  foot, 
and  120  per  annum  when  the  business  was 
carried  on  with  a  wagon,  but,  when  carried 
on  with  a  wagon,  the  license  entitled  the 
bolder  to  the  use  of  but  one  wagon,  and  the 
wagon  to  be  accompanied  by  not  more  than 
two  persons.  By  another  section  of  the  or- 
dinance a  license  tax  of  $10  per  annum  was 
Imjiosed  upon  any  one  doing  business  as  a 
peddler  in  the  dty  if  the  business  was  pur^ 
sued  upon  foot,  and  $20  per  annum  If  car- 
tied  on  with  a  wagon,  but  the  license  only 
entitled  the  holder  to  the  use  of  one  wagon, 
and  to  be  accompanied  by  not  more  than 
two  persons.  The  license  taxes  Imposed  l^ 
the  ordinance  were  to  be  used  fbr  the  pur^ 
pose  of  paying  the  expenses  of  maintaining 
the  government  of  the  dty.  There  was  in 
force  another  ordinance  of  the  dty  in  1910 
and  1911  which  Imposed  an  annual  license 
tax  of  $10  upon  each  person,  corporation,  or 
company  engaged  In  the  business  of  vending 
milk,  whether  carried  on  with  a  wagon  or 
in  a  depot  The  taxes  so  Imposed  were  set 
apart  and  appropriated  to  the  police  fnnd  of 
the  dty. 

In  1912  the  dty  adopted  an  ordinance  by 
the  terms  of  which  a  Ucense  tax  of  $10  per 
annum  was  Imposed  upon  any  one  vending 
milk  from  a  store  or  depot,  except  a  grocery 
store,  and  $16  per  annum  upon  the  business 
of  voiding  milk  from  a  wagon,  and,  where 
more  than  one  wagon  was  used  in  the  busi- 
ness by  any  one  holding  a  Ucense,  the  addi- 
tional wagon  or  wagons  were  required  to  pay 
a  vehide  license  tax.  By  the  same  ordinance 
a  Ucense  tax  of  $10  per  annum  was  Imposed 
upon  any  one  doing  business  as  a  peddler  if 
the  business  was  conducted  upon  foot,  but. 
If  the  business  was  carried  on  with  a  wagon, 
the  tax  Imposed  was  $26  per  annum;  but 
a  license  only  authorlEed  the  holder  to  use 
one  wagon,  to  be  accompanied  by  not  exceed- 
ing two  persona  These  taxes  were  set  apart 
by  the  ordinance  to  the  payment  of  the  ex- 
penses of  the  dty  government  All  ordi- 
nances and  iKirts  of  ordinances  theretofore 
enacted,  and  which  related  to  the  subjects 
dealt  with  by  tbia  ordinance,  were  repealed. 

During  the  years  1910,  1911,  1912,  and 
1913  an  ordinance  was  in  force  the  style  of 
wldcfa  was  as  follows: 

"An  ordinance  providing  for  the  dassiflcation 
and  licensing  of  vehides  plying  the  streets  of  the 
dty  of  Newport  Kentucky,  and  prescribing 
a  penalty  for  the  violation  of  said  ordinance." 
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This  ordinance  reqnlred  all  persons,  cor- 
porations, and  companies  using  any  vehi- 
cles on  the  streets  of  tbe  dty  to  procure  a 
license  for  same.  Two  of  the  dassiflcations 
made  of  TehlcleB  were  a  wagon  with  springs 
drawn  by  one  horse  and  a  wagon  with 
springs  drawn  by  two  horses.  The  annual 
license  tax  upon  the  vehicle  drawn  by  one 
horse  was  $3,  and  up<»  the  two-horse  wagon 
the  sum  of  96.  The  persrai  holding  such 
a  license  was  required  to  place  a  plate 
on  tiie  side  of  the  vehicle  which  was  licensed, 
which  should  designate  the  kind  of  license. 
It  was  made  the  duty  of  the  police  officers 
to  enforce  the  provisions  of  the  ordinance, 
and  the  license  fees,  which  were  to  be  used 
for  the  payment  of  the  expenses  of  the  dty 
government,  were  set  apart  to  tbe  street  re- 
pair fund  of  the  dty. 

Under  all  of  the  above-named  ordinances, 
the  police  officers  were  authorized  to  de- 
mand a  production  of  the  license  by  any 
person  holding  same.  Under  these  ordinanc- 
es the  appellee  obtained  the  following  licens- 
es and  paid  the  following  Ucense  taxes: 

1010,  May  26,  milk  vender's  license. .. .  $10  00 

1910,  May  26.  butter  business  Ucense. .     20  00 

1911,  May  12,  milk  vender's  license 10  00 

1911.  Feb.  — ,  peddler's  Ucense 20  00 

1912,  May  14,  milk  vender's  Ucense 16  00 

1912,  May  14,  peddler's  Ucense 2S  00 

1913,  May  14,  milk  vender's  Ucense. ...  15  00 

1913,  May  13,  peddler's  Ucense 25  00 

1911,  Feb.  — ,  two  2-horse  vehicles 10  00 

1911,  Feb.  — ,  nine  1-horse  vehicles. ...  27  00 

1911,  May  22,  one  l-borse  vehicle 8  00 

1912,  Feb.  2,  two  2-horse  vehicles 10  00 

1012,  Feb.  2,  ten  1-horse  vehicles SO  00 

1012,  June  — t  one  2-hor8e  vehicle 6  00 

1913,  Feb.  6.  three  2-hor8e  vehicles. ...  16  00 
1913,  Feb.  6.  ten  l-hor«e  vehicles 30  00 

The  appellee,  alleging  that  it  was  a  corpo- 
ration organized  and  existing  under  the  laws 
of  the  state  of  Ohio,  and  engaged  in  produc- 
ing, selling,  and  delivering  bakery  goods,  but- 
ter, eggs,  milk,  cream,  and  ice  cream,  brought 
this  suit,  by  which  it  sought  to  recover  of 
appellant  the  license  taxes  paid  to  It,  and 
to  enjoin  the  dty  from  further  collecting 
such  taxes  from  it,  and  from  interfering  with 
It  In  the  conduct  of  Its  business  by  enforc- 
ing the  penal  features  of  the  ordinances 
against  It  because  of  Its  failure  to  pay  the 
license  taxes  imposed.  The  petition  alleged, 
in  substance,  that  appeUee  maintained  store- 
houses In  the  dty  of  Cincinnati,  Ohio,  and 
transacted  a  portion  of  Us  business  In  the 
appellant  dty;  that  it  deUvered  bakery 
goods,  butter,  egga,  milk,  cream,  and  Ice 
cream,  or  such  part  of  same  as  were  sold  to 
persons  in  Newport,  Ky.,  upon  contracts  of 
sale  therefor,  which  oontracta  were  made  by 
orders  received  at  its  storehouses  in  Cincin- 
nati, Gbio,  and  these  orders  were  received  in 
tbe  last-mentioned  dty  tbrou^  soUdtors, 
drommers,  and  drivers  for  ap];>eUee,  or  by 
letter  or  telephone  from  persons  in  Newport ; 
that  at  tbe  time  tbe  orders  were  received  tbe 
goods  were  situated  In  Ohio,  and  subsequent- 
ly, in  tbe.  performance  of  the  contracts,  the 


goods  or  such  part  of  them  as  had  been  sold 
under  tbe  contracts  were  carried  in  tbdr 
vehldes  and  delivered  to  tbe  jfenoaa  who 
ordered  them  in  Newport ;  that,  with  the  ex- 
ceptions thereafter  mentioned,  the  persons  to 
whom  tbe  goods  were  deUvered  were  regular 
customers;  that  their  vehicles  make  dally 
visits  to  Budi  persons  for  tbe  purpose  of  so- 
li dtlng  sales  by  tbe  drivers  of  the  vehldes; 
that  tbe  larger  number  of  the  persons  to 
whom  the  goods  were  Boid  and  deUvered  in 
Newport  were  regular  customers  and  retail 
dealers  In  such  goods;  that  by  general  ar- 
rangement made  throuj^  standing  orders  pri- 
or to  cnr  at  the  beginning  of  deUverles  to 
some  of  tbe  regular  customers  It  k^>t  them 
supplied  with  goods,  other  than  bakery  goods, 
without  any  spedflc  orders  being  made  in 
advance  of  a  visit  to  them  by  tbe  vehldes; 
that  at  the  times  of  their  visits  to  them  the 
drivers  of  tbe  vehicles,  in  accordance  with 
tbe  general  arrangement,  deUvered  to  them 
so  mudi  of  tbe  goods  as  they  desired,  but  the 
products  so  deUvered  were  of  the  same  de- 
scrlptlCNa  as  those  called  for  in  the  standing 
orders,  and  were  delivered  upon  tbe  same 
credits  as  specified  In  tbe  standing  orders; 
that  for  tbe  purpose  of  filling  tbe  standing 
orders  tbe  vehicles  carried  a  snffidency  of 
goods,  other  than  bakery  goods,  but,  with 
tbe  exception  of  such  products,  other  than 
bakery  goods,  loaded  on  its  vehldes  for  the 
purpose  of  filling  tbe  standing  orders  and  in 
process  of  transportation,  tbe  appellee  at  do 
time  ever  bad  any  goods  not  sold  previous  to 
the  time  of  deUvery  in  Kentucky,  and  bad 
never  maintained  any  warebouse,  storeroom, 
or  other  place  of  business  In  Kentudcy ;  that 
at  no  time  in  Kentudi^y  had  appeUee  ever 
soUdted  the  sales  of  any  goods,  except  as 
above  mentioned,  nor  offered  them  for  sale 
to  the  general  pubUc,  nor  carried  them  about 
for  sale,  except  that  once  in  a  great  wbUe 
It  sold  a  bundle  or  carton  of  butter  or  eggs 
or  a  bottle  of  milk  or  cream  from  one  of  its 
wagons  on  the  road  to  some  person  who 
asked  to  purchase  same  who  was  not  a  reg- 
ular customer,  and  who  signified  that  be 
would  or  might  become  a  regular  customer 
if  tbe  butter,  eggs,  milk,  or  cream  was  sold 
to  him  and  should  prove  satisfactory;  tbat 
all  of  the  goods,  other  than  baliery  goods, 
and  excepting  eggs,  were  padded  by  appeUee 
at  its  storehotises  in  Ohio  in  separate  and 
distinct  packages,  consisting  of  bottles,  cans, 
cartons,  bundles,  as  tbe  form  and  nature  of 
tbe  particular  product  reqnlred,  and  accord- 
ing to  tbe  custom  of  appellee  and  those  who 
constituted  tbe  trade  in  general  and  who 
deal  in  sudi  products,  and  were  then  carried 
in  appeUee's  vehicles  and  deUvered  in  Ken- 
tucky in  the  same  form  as  that  in  wbldi 
th^  were  carried,  tbe  packages  remaining 
Intact  and  unbrtricm;  tbat  tbe  Ucoise  fees 
above  named  Should  not  have  been  exacted 
from  It,  because  It  bad  never  been  a  peddler 
nor  a  milk  vender  in  Kentnc^;    that  tbe 
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ordinance  Impoelitg  tbe  license  tax  npon 
milk  Tenders  Is  discriminatory  and  void;  that 
tbe  license  taxes  required  of  It  under  the  sev- 
eral ordinances  are  restraints  and  regula- 
tions of  interstate  commerce  and  In  contra- 
vention of  article  1,  |  S,  par.  3,  of  tbe  fed- 
eral CJonstltution ;  and  that  the  taxes  were 
collected  by  appellant  and  paid  by  it  under 
a  mutual  mistake  of  both  it  and  the  dty  to 
tbe  effect  that  tmcb  taxes  could  be  lawfully 
required  of  It,  and  the  penal  features  of  the 
ordinances  could  and  would  be  enforced 
against  it  upon  its  refusal  to  comply  with 
tbe  provisions  of  them. 

The  appellant  interposed  a  general  demur- 
rer to  each  paragraph  of  the  petition,  which 
was  overruled,  and,  the  dty  falling  to  plead 
farther,  a  Judgment  was  rendered  In  favor 
of  ai^>ellee  for  the  recovery  of  the  amount 
of  taxes  paid  by  it,  and  perpetually  enjoined 
tbe  appellant  and  its  officers  from  collecting 
tbe  taxes  from  appellee  or  enforcing  the  pro- 
visions ot  the  ordinances  against  it  From 
tbe  Judgment,  the  appellant  dty  has  now  ajH 
pealed  to  this  court. 

Tbe  appellant  having  by  its  demurrer  con- 
fessed the  truth  of  the  averments  of  the  peti- 
tion, it  becomes  necessary  to  determine 
whether  the  petition,  conceding  all  tbe  allega- 
tions therein  to  be  true,  states  a  cause  of  ac- 
tion against  the  appellant  Four  different  li- 
cense taxes  are  complained  of,  viz. :  First,  a 
license  for  dealing  in  butter;  second,  a  li- 
cense for  vending  milk;  third,  a  license  for 
peddling ;  fourth,  a  license  for  using  vehldes 
upon  the  streeta  For  the  sake  of  conven- 
ience each  of  these  license  taxes  and  the 
averments  of  the  petition  in  regard  to  them 
will  be  considered  in  their  order. 

[1]  The  butter  business  license  was  requir- 
ed and  paid  on  the  26th  day  of  May,  1910.  At 
tbat  time  there  was  in  force  in  Newport  an 
ordinance  entitled  "An  ordinance  requiring 
persons,  corporations  or  companies  carrying 
on  oocupattons,  business  and  practicing  their 
professions,  in  the  dty  of  Newport,  Km- 
tucky,  to  take  out  a  license  tax  therefor,  and 
preacrlbing  a  penalty  for  the  failure  of  sudi 
persons,  corporations  or  companies  so  to  da" 
The  first  section  of  tbe  ordinance  provides 
tbat  no  person,  cori>oration,  or  company  shall 
carry  on  any  trade,  business,  or  profession, 
as  thereinafter  mentioned,  within  the  dty  of 
Newport,  without  having  a  license  therefor, 
as  therein  provided.  The  petition,  however, 
only  sets  out  the  two  sections  of  the  ordi- 
nance which  Impose  a  license  tax  upon  the 
business  of  a  huckster  and  the  business  of  a 
peddler,  which  are  subsections  44  and  45  of 
section  8  of  the  ordinance,  respectively.  It 
omits  to  indude  tbe  first  43  subsections  of 
section  8,  and  it  does  not  appear  whether 
there  are  other  subsections  of  section  8  or 
not  after  subsection  46.  It  Is  not  alleged  that 
tbcxe  was  not  an  ordinance  or  section  of  the 
quoted  ordinance  which  imposed  a  license 
tax  o<  $20  upon  any  one  engaged  in  dealing 


in  butter  within  the  appellant  dty.  Cities  of 
the  class  of  appellant  are  authorized  to  im- 
pose a  license  tax  upon  franchises,  trades, 
occupations,  and  professions  carried  on  with- 
in its  limits.  Sections  181,  181a,  Constitu- 
tion ;  secti<»  3058,  subsec.  2,  Ky.  St  It  can- 
not be  presumed  that  tbe  butter  business  11- 
cmse  complained  of  was  exacted  and  od- 
lected,  when  its  imiioBltion  and  collection  was 
not  authorized  by  any  ordinance,  in  tbe  ab- 
sence of  an  averment  in  tbe  petition  to  that 
effect  The  appellee  having  paid  tbe  tax,  it 
must  necessarily  devolve  upon  It  to  show 
tbat  It  was  Illegally  Imposed  and  collected. 
As  to  what  effect  the  contention  that  an  ordi- 
nance imposing  exuA  a  license  tax  npon  tbe 
appellee  as  a  hotter  dealer  In  Newpwt  was 
a  regulation  of  and  restraint  of  interstate 
commerce,  and  was  therefore  Invalid  as  to' 
appdlee,  and  whether  or  not  it  was  engaged 
In  a  butter  business  in  Newport,  will  be  con- 
sidered at  tbe  same  time  tbe  effect  of  tbe  pro- 
hibition of  tbe  federal  Constitntlon  against 
restraints  upon  interstate  commerce  has  upon 
tbe  ordinances  imposing  a  tax  iqx>n  milk 
venders  and  plying  the  streets  with  vehicles 
Is  considered. 

[2,  8}  Tbe  milk  vender's  Uoenses  omuplaln- 
ed  of  were  obtained  by  appellee  and  tbe  tax 
paid  on  May  26,  1910,  |10;  May  12,  1811, 
$10;  Hay  14.  1912,  |16;  and  May  14,  1913, 
$1B.  A  milk  dealer  is  one  of  the  occupatlMis 
which  by  section  8068,  subsec.  2,  Ky.  St,  the 
legislative  dqiartment  of  a  dty  of  the  second 
class  is  expressly  authorized  to  Impose  sncb 
license  tax  upon.  Tbe  tax  upon  a  milk  deal- 
er which  amiellee  was  required  to  pay  for 
cari7lng  on  that  occupation  in  1810  and  1811 
was  levied  by  virtue  of  an  ordinance  which 
Is  as  follows : 

"That  each  and  every  person,  corporation  or 
company  engaged  In  the  business  of  vending  milk 
in  the  city  of  Newport  shall  pay  an  annual  U- 
cense  fee  or  tax  of  the  sum  of  $10.00,  when  car- 
ripd  on  with  a  wagon,  and  $10.00  when  carried 
on  in  a  depot" 

In  tbe  case  of  Weyman  v.  Glty  of  Newport, 
163  Ky.  487,  166  S.  W.  109,  this  ordinance 
was  attacked  upon  the  ground  that  it  dis- 
criminated in  favor  of  the  persons  who  sold 
milk,  other  than  from  wagons  or  in  depots, 
and  was  not  uniform  as  required  by  the  Ck>n- 
stltntion,  but  this  court  upheld  the  ordinance 
as  valid,  and  as  imposing  the  license  tax 
upon  all  venders  of  milk,  and  that  the  word 
"depot"  embraced  any  place  from  wbldt  milk 
was  sold. 

The  license  tax  paid  by  appellee  for  carry- 
ing on  its  business  as  a  milk  dealer  in  1912 
and  1913  was  Imposed  under  another  ordi- 
nance, which  was  enacted  in  1912,  and  was 
an  ordinance  imposing  a  license  tax  ui>on 
the  various  occupations,  trades,  and  profes- 
sions pursued  by  tbe  different  dtizens  of 
Newport  and  the  section  of  which  relative  to 
the  business  of  milk  dealers  was  as  follows: 

"For  venders  of  milk  from  a  store  or  depot, 
except  a  grocery  store,  the  sum  of  $10.00 ;  from 
a  wagon,  the  sum  «f  $16.00,  and  when  mcgre 
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than  one  wacon  la  used,  the  additional  wafin  or 
wagons  shall  pay  vehicle  license  tax." 

This  ordlnajice  la  attacked  apon  the 
grounds  that  It  Is  contrary  to  sections  8  and 
171  of  the  Gonstltntlon,  in  that  it  exempts 
the  persons  selling  nUIk  in  groceries  from 
paying  the  license  tax  which  is  Imposed  upon 
other  milk  dealers,  and  for  that  reason  It  is 
not  uniform,  and  enforces  a  discrimination 
in  favor  of  the  dealers  of  milk  In  grocery 
stores. 

The  portions  of  the  ordinance  copied  Into 
the  petition  purport  to  Impose  a  license  tax 
upon  each  occupation,  trade,  or  profession 
carried  on  within  the  city,  but  the  sections 
fixing  the  tax  upon  the  various  occupations, 
with  the  exception  of  milk  venders  bom 
stores  and  depots,  except  grocery  stores,  and 
from  wag<»iB,  are  not  set  out  in  the  petition, 
and  the  petition  fails  to  allege  that  a  license 
tax  upon  vending  milk  frcxn  a  grocery  store 
Is  not  imposed.  It  is  true  that  under  author- 
ity given  to  municipal  councils  to  impose  li- 
cense taxes  upon  trades,  occupations,  and 
professions  a  class  may  be  designated  for 
taxntloB  and  other  classes  not  taxed;  but, 
when  a  class  is  designated  for  taxation,  as 
all  the  persona  of  a  certain  trade  or  occupa- 
tion, then  all  the  persona  who  follow  such 
trade  or  occupatlcm  must  be  taxed,  and  to 
that  extent  the  taxation  must  be  uniform, 
but  the  persons  of  the  occupation  may  be  sep- 
arated into  dasses,  upon  a  reasonable  and 
fadr  basis,  and  a  different  license  fee  imposed 
upon  each  class.  Weyman  v.  City  of  New- 
port, 1G3  Ky.  490,  166  S.  W.  109;  Hager  v. 
Walker,  128  Ky.  1,  107  S.  W.  264,  32  Ky. 
Law  Rep.  748,  15  L.  R.  A.  (N.  S.)  193,  129 
Am.  St.  Rep.  238 ;  Schuster  v.  City  of  Lonla- 
vlUe,  124  Ky.  189,  89  S.  W.  689,  28  Ky.  Law 
Rep.  688 ;  Oity  of  Louisville  v.  Sagalowskl,  136 
Ky.  324,  124  S.  W.  339,  136  Am.  St  Rep. 
258;  City  of  Covington  v.  Dalhelm,  126  Ky. 
28,  102  S.  W.  829.  31  Ky.  Law  Rep.  468. 
License  taxes  have  been  held  to  be  valid 
wben  the  same  license  fee  is  exacted  from 
each  person  engaged  in  a  certain  occupation. 
A  uniform  tax  In  the  nature  of  a  llcease  tax 
levied  upon  each  person  engaged  In  a  cer- 
tain occupation  In  accordance  with  the 
amount  of  business  done  by-  him,  without 
any  change  In  proportion  to  the  increase  of 
the  business,  has  been  held  to  be  valid. 
Again,  the  class  designated  for  taxation  has 
been  divided  into  subclasses,  according  to 
the  amount  of  business  done,  and  a  different 
tax  levied  upon  each  of  the  subclasses,  and 
this  method  of  levying  a  license  tax  has  been 
held  to  be  valid.  Gordon  v.  City  of  Louls- 
vUle,  138  Ky.  442,  128  S.  W.  327.  Hence,  If 
no  license  tax  was  levied  upon  the  grocer 
who  sells  milk,  it  would  be  a  discrimination 
In  his  favor,  and  the  ordinance  would  be  In- 
valid; but  it  Is  a  matter  of  common  knowl- 
edge that  grocers  sell  in  their  stores  all  of 
the  articles  of  both  food  and  drink  which  go 
Into  the  dally  consumption  of  the  people,  and 
it  would  be  utterly  Impractioable,  as  well  as 


burdensome,  to  reanlro  a  teiwrate  license  for 
the  sale  of  each  article  irtilcb  he  vends  and  a 
payment  of  a  separate  license  tax  thereon. 
If  a  grocer  who  sells  milk  in  his  store  should 
be  required  to  pay  a  license  tax  upon  his  en- 
tire business  as  a  grocer,  which  would  in- 
clude that  of  vending  milk,  as  well  as  the 
other  articles  sold  from  his  store,  it  could 
not  be  said  that  the  ordinance  under  discus- 
sion makes  a  discrimination  In  his  favor 
against  the  venders  of  inllk  from  wagons, 
and  from  stores  other  than  grocery  stores. 
Considered  In  connection  with  the  section  of 
the  ordinance  which  provides  that  each  per- 
son who  engages  in  an  occupation  within  the 
dty  must  pay  a  license  tax,  although  the 
part  of  the  ordinance  which  Is  copied  Into 
the  petition  does  not  provide  for  the  levying 
of  a  license  tax  upon  a  grocer,  and  the  pe- 
tition failing  to  allege  that  such  an  ordi- 
nance was  not  then  In  effect.  It  cannot  be 
presumed  that  there  was  no  such  ordinance, 
and  hence  It  cannot  be  said  that  the  ordi- 
nance complained  of  is  inherently  violative 
of  law,  or  of  the  well-settled  principles  that 
are  generally  recognized  as  limitations  upon 
the  enactment  of  ordinances  by  municipal- 
ities. Hence  the  appellee  must  necessarily 
affirmatively  show  that  the  facts  are  such 
that,  as  applied  to  him.  the  ordinance  Is  dis- 
criminatory and  unfair  or  OM)resslve,  and 
this  the  appellee  has  failed  to  do  by  any  al- 
legation of  his  petition.  Wells  v.  Mt  Olivet, 
126  Ky.  131, 102  S.  W.  1182,  81  Ky.  Law  Rep. 
576, 11  L.  R.  A.  (N.  S.)  1080. 

[4,  t]  The  appellee  oBtalned  peddler's  li- 
censes as  follows:  1911,  Feb.  — ,  $20;  1912, 
May  14,  $25 ;  1913,  May  13,  $25.  The  aver- 
ments of  the  petition  as  to  the  manner  of  its 
business  In  Newport,  and  the  demurrer  hav- 
ing admitted  the  truth  of  them,  were  that  It 
sold  and  delivered  Its  goods  In  one  of  three 
ways.  Its  wagons  were  sent  into  Newport 
to  deliver  goods  whldi  had  been  contracted 
for  while  the  goods  were  still  in  Its  store- 
houses In  Cincinnati  by  persons  In  Newport, 
who  directed  the  goods  to  be  brought  to 
them,  by  telephone,  or  by  the  malls,  or 
through  orders  given  In  Newport  for  goods  In 
Ohio  through  solicitors  and  the  drivers  of 
its  wagons,  or  the  goods  were  delivered  to 
regular  customers,  the  most  of  whom  were 
retail  dealers,  without  any  spedfle  order  be- 
ing given  for  them  beforehand,  but  under  a 
general  arrangement  between  appellee  and 
those  regular  customers,  under  standing  or- 
ders, by  which  the  goods  were  taken  by  the 
wagons  along  with  those  which  had  already 
been  ordered,  and  a  regular  cnstomer  was 
supplied  with  such  a  quantity  as  he  desired, 
or  once  in  a  great  while  a  package  was  sold 
to  some  one  on  the  road  who  signified  his 
puri)ose  to  become  a  customer  If  the  goods 
were  such  as  suited  him.  The  goods  were 
never  hawked  about  for  sale  to  any  one  who 
would  buy.  The  statute  (section  4216,  Ky. 
St.)  describes  a  peddler  as  an  Itinerant  per- 
son, and  be  is  held  to  be  such  in  cwtradla- 
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tinctlon  to  a  merehant  who  has  a  flz^d  place 
for  the  tranBactioD  of  hla  business.  A  jfeA- 
dler  goes  from  place  to  place  carrying  his 
goods  with  him,  and  ofTerlng  them  for  sale 
to  any  one  who  will  buy,  and  sells  and  de- 
livers them  to  the  purchaser.  One,  however, 
may  be  a  peddler  in  a  city  as  well  as  else- 
where. The  contention  of  appellee  that  the 
Imposition  of  a  license  tax  upon  the  business 
of  a  peddler  who  Is  engaged  In  selling  and 
delivering  the  products  of  another  state  to 
be  unauthorized,  because  it  is  a  regulatlcm  of 
and  restraint  upon  interstate  commerce,  is 
without  merit  A  citizen  of  another  state 
who  brings  goods  from  such  state  Into  this 
state  and  sells  and  delivers  them  as  a  peddler 
does  is  liable  to  the  same  license  as  a  citizen 
of  this  state  who  engages  In  peddling.  The 
requirement  of  license  for  engaging  in  x>ed- 
dllng  and  the  Imposition  of  the  license  tax 
la  an  exercise  of  the  police  power  of  the 
state,  and  is  not  a  restraint  or  burden  or 
tax  upon  Interstate  commerce,  unless  there 
la  some  discrimination  made  against  one  be- 
cause of  his  being  a  dtlzen  of  another  state 
or  because  of  the  foreign  origin  of  his  goods. 
Bash  V.  Farley,  91  Ky.  844,  16  S.  W.  862,  12 
Ky.  Law  Hep.  913,  84  Am.  St  Rep.  233; 
Rash  V.  Halloway,  82  B:y.  674 ;  Emert  v.  Mo., 
156  D.  S.  296,  15  Sup.  Ct  367,  39  h.  Ed.  430. 
Hie  only  question  here  Is  whether  appellee 
was  a  iieddler  within  the  meaning  of  the 
laws  of  this  state.  In  Com.  v.  Standard  OU 
Ca,  129  Ky.  744,  112  S.  W.  902,  It  was  said: 

"The  offense  of  peddling  without  a  license  is 
committed  where  goods  are  hawked  about  and 
offered  and  sold  to  any  one  who  will  buy;  but 
the  statute  is  not  intended  to  obstruct  ordinary 
business,  or  to  prevent  the  delivery  of  goods  to  a 
regular  customer  under  a  general  arrangement 
Buch  as  is  regularly  made  with  milkmen  and  the 
Uke." 

Wben  sales  are  made  to  a  retail  merchant 
for  resale,  they  do  not  constitute  peddling. 
Standard  Oil  Co.  v.  Com.,  107  Ky.  606,  55  S. 
W.  8,  21  Ky.  Law  Rep.  1339.  In  Hays  v. 
Com.,  107  Ky.  666,  66  S.  W.  426,  21  Ky.  Law 
Rep.  1418,  It  was  held  that,  in  order  to  con- 
stitute a  i>erson  a  peddler,  he  must  not  only 
be  an  Itinerant  person,  but  a  considerable 
part  of  his  occupation  must  be  the  vending  or 
selling  of  the  article  mentioned  In  the  pro- 
hibitory statutes.  This  was  quoted  with  ap- 
proval in  the  case  of  Standard  Oil  Go.  v. 
Com.,  80  S.  W.  1150,  26  Ky.  Law  Rep.  142. 
In  Brenner  v.  Com.,  9  Ky.  Law  Rep.  289,  It 
was  held  that  a  person  who  makes  weddy 
or  semlweekly  visits  to  bis  customers  to 
solicit  orders  and  deliver  goods  previously 
ordered  is  not  a  -peAdler  within  the  meaning 
of  the  statute.  Sales  and  deliveries  of  goods 
by  the  appellee's  wagon  drivers  in  Newport 
to  persons  who  had  made  no  previous  order 
for  the  goods,  and  with  whom  there  was  no 
genera]  arrangement  In  the  nature  of  a 
standing  order  to  receive  a  certain  quantity 
of  the  goods  upon  the  regular  visits  of  the 
waKons,  were  peddling,  although  the  sales 
and  deliveries  may  have  been  made  at  the 


same  time  Ow  wagons  made  vielta  to  deliver 
goods  previously  ordered.  A  sale  of  an  ar- 
ticle once  in  a  great  while  In  the  nature  of 
the  sale  of  a  sample  would  not  oonstitnte 
one  a  peddler,  where  tt  was  not  the  purpose 
to  aell  the  goods  ia  Oiat  way  as  a  material 
part  of  his  business.  Under  the  averments 
of  the  petition,  however,  the  bustness,  as  con- 
ducted by  appellee,  lacked  the  essential  ele- 
ments of  peddUng,  and  he  was  not  liable  tor 
the  license  tax  required  of  peddlers. 

[1, 7]  l%e  license  tax  imposed  upon  ve- 
hicles, and  which  appellee  paid,  was  for  the 
years  1911,  1912,  and  iai3.  It  Insists  that 
such  tax  was  illegally  imposed  and  collected, 
and  that  the  onttnanee  whl<^  imposed  it  was 
void,  because  the  wagons  were  all  used  by  it 
in  Its  own  business,  and  none  of  them  were 
let  for  hire,  and  hence  the  tax  was  not  upon 
a  franchise,  trade,  occupation,  or  profession, 
and  the  dty,  appellant  was  not  authorized  to 
levy  or  collect  such  a  tax.  While  it  might  be 
very  well  said  that  the  license  fees  upon  ve- 
hicles used  by  the  appellee  in  its  business  In 
Newport  was  really  an  occupation  tax,  and 
that  the  license  fee  required  technically  for 
carrying  on  the  business  of  a  milk  vender 
added  to  the  license  fees  upon  the  vehicles 
used  by  it  in  the  business  constituted  the 
entire  occupation  tax,  and  that  the  persons 
required  to  pay  such  taxes  were  thus  clasai- 
fled  in  accordance  with  the  number  of  ve- 
hicles used  by  them,  and  for  this  reason  the 
appellant  was  authorized  to  levy  and  collect 
it  as  a  revenue  tax,  in  accordance  with  the 
principles  announced  in  Wilson  v.  City  of 
Lexington,  108  Ky.  765,  49  S.  W.  806,  50  S. 
W.  834,  20  Ky.  Law  Hep.  1593,  1980,  and  City 
of  Covington  v.  Woods,  98  Ky.  344,  33  S.  W. 
84,  17  Ky.  Lew  Rep.  927,  the  munldpaUtles 
have  undoubted  authority  to  levy  a  license 
tax  upon  all  vehicles,  In  the  exercise  of  its 
police  powers.  Bowser  &  Co.  v.  Thompson, 
103  Ky,  331,  45  S.  W.  73,  20  Ky.  Law  Hep.  31 ; 
City  of  Henderson  v.  Lockett  et  al.,  157  Ky. 
366,  163  S.  W.  199.  The  license  fee  upon  ve- 
hicles, where  the  tax  is  levied  tn  the  exercise 
of  the  police  powers  of  the  state  or  munici- 
pality, must  only  be  sufficient  to  compensate 
the  city  for  the  issue  of  the  license,  the  neces- 
sary keeping  of  the  records  of  such  transac- 
tions, and  the  supervisory  regulation  over  the 
subjects  of  the  license.  The  license  fee  re- 
quired by  appellant  was  $5  for  a  wagon 
drawn  by  two  horses,  and  |3  for  a  wagon 
drawn  by  one  horse,  annually.  It  is  not  al- 
leged, nor  does  it  appear,  that  the  license  fee 
Is  unreasonable  in  amount  for  the  police 
supervision  provided  for  by  it,  nor  more  than 
was  necessary  for  the  purpose;  considering 
the  size  of  the  municipality  and  the  necessity 
for  the  police  soperrision.  It  is  Insisted  that 
because  the  ordinance  provides  that  the  li- 
cense fees  shall  be  for  the  payment  of  the 
expenses  of  the  city  government  tn  the  repair 
of  the  streets,  it  is  necessarily  a  revenue  tax. 
We  do  not  concur  in  this  contention,  because 
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the  expenses  of  dassUylng,  licensing,  tagging, 
and  sopervlslng  the  vehicles  and  their  drivers 
miiBt  be  borne  by  the  dty  out  of  its  fnnds  for 
governmental  purposes,  and  It  Is  Immaterial 
what  It  does  with  the  fond  arising  from  the 
licensing  of  Tdildes  after  It  shall  have  been 
received  by  the  city.  Considering  the  amount 
of  the  license  fees  and  other  requirements  of 
the  ordinance,  it  indicates  that  it  is  a  police 
regulation,  and  not  a  measure  primarily  for 
revenue. 

[8]  It  la  insisted  that  all  of  the  license  tax- 
es imposed  by  the  ordinances  upon  appellee 
are  Illegal,  and  that  no  such  taxes  can  be 
required  of  appeUee  by  reascm  of  such  ordi- 
nances, because  to  do  so  would  be  to  lay  a 
restraint  upon  interstate  commerce,  as  ap- 
plied to  the  business  of  appellee.  The  but- 
ter business  license  and  the  milk  vender's  li- 
cense were  taxes  Imposed  upon  the  privilege 
of  dealing  in  butter  and  selling  milk,  respec- 
tively, in  Newport  They  were  not  direct 
taxes  upon  either  the  butter  or  milk.  These 
taxes  were  laid  upon  the  business  of  all  per- 
sons who  engaged  in  either  of  the  occupa- 
tions in  Newport,  irrespective  of  where  the 
persons  resided  who  engaged  In  the  occupa- 
tions or  whence  the  goods  wtilch  were  sold 
originally  came.  No  discrimination  is  made 
by  the  ordinance  in  favor  of  the  citizens  or 
products  of  any  state  in  favor  of  those  of  an- 
other. When  the  goods  of  appellee  were 
brought  into  Newpoit  and  there  exposed  for 
sale,  without  any  previous  contracts  or  or- 
ders made  for  them  by  citizens  of  New];iort, 
while  the  goods  were  in  Ohio,  and  were  con- 
tracted for,  sold,  and  delivered  in  Newport, 
It  was  a  business  conducted  entirely  in  Ken- 
tucky. The  fact  that  some  of  the  goods 
handled  by  appeUee  liad  been  contracted  for 
by  negotiations  carried  on  for  their  sale 
while  the  goods  were  in  Olilo,  and  thus  pro- 
tected them  from  state  taxation  In  Ken- 
tucky, as  being  goods  sold  in  interstate  com- 
merce, would  not  make  the  remainder  of  the 
business,  which  consisted  of  selling  goods 
which  were  already  in  Kentucky  before  any 
negotiations  for  the  sale  were  made,  and 
the  sale  attended  by  the  delivery  of  the 
goods,  also  Interstate  commerca  A  state  is 
authorized  to  lay  a  tax  upon  any  business 
which  Is  carried  on  wholly  within  the  state 
as  a  tax  upon  an  occupation,  if  such  tax  is 
not  levied  in  such  a  way  as  to  discriminate 
against  the  persons  who  are  citizens  of  anoth- 
er state  or  the  products  of  another  state,  and 
the  laying  of  such  a  tax  without  any  dis- 
crimination is  not  a  regulation  of  or  re- 
straint upon  interstate  commerce,  although 
it  may  incidentally  affect  it  Osborne  v.  Mo- 
bile, 16  Wall.  479,  21  L.  Ed.  470;  WoodrufT 
V.  Parham,  8  Wall.  123,  19  L.  Ed.  382; 
Stockard  ▼.  lifiorgan,  105  Tenn.  412,  S8  S. 
W.  1061;  Raquet  v.  Wade,  4  Ohio,  107;  aty 
of  Newport  v.  Wagner,  168  Ky.  641,  182  S. 
W.  834,  and  cases  there  cited;  Hlnson  v. 
Lott,  8  Wall.  148,  19  L.  EM.  387;   Welton  v. 


Mo.,  91  U.  S.  275,  23  Lu  Ed.  347;  Codk  ▼. 
Penna.,  97  U.  8.  566,  24  U  Ed.  1016;  Ma- 
chine Co.  V.  Gage,  100  V.  8.  676,  25  Ll  Ed. 
754;  Webber  v.  Va.,  108  U.  8.  344,  26  I*  Ed. 
56S;  Brown  v.  Houston,  114  U.  S.  622,  5 
Sup.  Ct  1091,  29  Ll  Ed.  257;  Walling  v. 
Michigan,  116  U.  8.  446,  6  Sup.  Ct  454,  29 
L.  Ed.  691 ;  Bobbins  v.  8helby  Taxing  Dlst, 
120  V.  S.  489,  7  Snp.  Ct  692,  30  L.  Ed.  694 ; 
Ktoert  V.  Mo.,  166  U.  S.  819,  15  Snp.  Ct  367, 
39  li.  Ed.  430;  Com.  v.  Myer,  92  Vs.  809,  23 
S.  E.  916,  81  L.  R.  A.  379;  MnAegon  ▼. 
Hanes,  149  Mich.  460,  112  N.  W.  1077;  Peo- 
ple V.  8mith,  147  Mich.  891,  110  N.  W.  1102; 
Mhiskegon  r.  Zeeryp,  134  Mich.  181,  96  N.  W. 
602. 

[I]  The  vehicle  license  tax  was  imposed  up- 
on all  vehicles  which  i^ed  the  streets  ctf  the 
dty.  No  discrimination  was  made  against 
the  citizens  of  any  state  or  In  favor  of  those 
of  any  state.  It  was  a  reasonable  exercise 
of  the  police  power  of  the  state  and  munici- 
pality, and  such  exercise  of  the  police  pow- 
ers of  oversight  and  supervision  are  not  re- 
straints upon  nor  regulations  of  interstate 
commerce,  and  do  not  c(Mne  within  the  Inhi- 
bition of  the  federal  Constitution  upon  that 
subject.  Barrett  v.  City  of  New  York  (C 
C.)  189  Fed.  268;  Hendrlck  v.  Md.,  236  U.  8. 
610,  35  Sup.  Ct.  140,  69  I*  Ed.  885w  The  oi^ 
dlnance  exempts  one  wagon  from  the  pay- 
ment of  the  vehicle  tax;  the  license  as  a 
milk  vender  covering  the  use  of  that  wagon 
upon  the  streets  of  the  dty.  Hence  the  court 
below  was  In  error  in  overruling  the  demur- 
rer to  the  petition  and  adjudging  a  recovery 
of  the  sums  paid  for  licenses  upon  the  but- 
ter business,  for  the  milk  vender's  licenses, 
and  for  the  vehicle  licenses,  and  enjoining 
the  enforcement  of  the  ordinance  as  to  these 
licenses. 

The  judgment  Is  therefore  reversed,  and 
the  cause  remanded  for  proceedings  consist- 
ent vrtth  this  opinion. 


GOSNBY  V.  LOUISVIIjLE  &  N.  R.  CO. 

(Court  of  Appeals  of  Kentucky.    March  22, 
1916.) 

1.  Neouoerok  «=3l— ESutuENTs  HT  Genebai.. 

The  elements  essential  to  a  recovery  for 
negligence  are  the  existence  of  a  doty  owed  by 
the  defendant  to  tlie  plaintiff,  the  violation  of 
that  duty  in  fact  by  the  defendant,  and  damages 
to  the  plaintiff  conforming  to  the  legal  standard. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  f  1 ;  Dec  Dig.  «=>1. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Negligence.] 

2.  Negugence  $=>58— Pboxdiate  Cause  or 

INJTJBT  —    NATUBK    and    PbOBABUI    CoRSS- 

QUKNCES. 

A  defendant  usnally  is  not  liable  for  negli- 
gence, where  no  injurious  consequences  eould 
reasonably  have  been  contemplated  as  the  result 
of  the  act  or  omission  complained  of,  and  he  is 
liable  only  where  injuries  might  have  been  an- 
ticipated or  foreseen. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {  71;    Dec  Dig.  «=>68.] 
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3.  Rasuioads    «x>8fi2(l)— Maintenaroe— Ir- 

JT>BT  TO  PXDKSTBIAn— PBOZIXATK  CAUSK. 

A  railroad  company  could  not  reasonably 
have  anticipated  that  a  person  walking  upon  its 
track  would  have  stumbled  upon  a  spike  pro- 
trading  two  inches  from  a  cross-tie  midway  be- 
tween the  rails,  and  it  is  not  liable  for  the  in- 
jury therefrom. 

[Bd.  Note. — For  other  cases,  see  Railroads, 
Gent  Dig.  {{  1246,  1247,  1248;  Dec.  Dig.  «=> 
362a).] 

Appeal  from  C^cuit  Cioart,  Pendleton 
Gonnty. 

Action  by  W.  Q,  Oosney  against  the  Louis- 
ville &  Nashville  Railroad  Company.  From 
judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

Wesly  M.  Rardin,  of  Butler,  for  appellant. 
Applegate  &  Clarke,  of  Falmouth,  and  Benja- 
min D.  Warfleld,  of  Louisville,  for  appelleei 

MILLER,  C.  J.  The  appellant,  Oosney,  ap- 
peals from  a  Judgment  of  the  Pendleton  cir- 
cuit court  which  sustained  a  demurrer  to  his 
petition  and  dismissed  it  upon  his  having  de- 
clined to  further  plead.  The  appellee's  track 
runs  through  Gosney's  farm,  near  Caldwell's 
station.  For  the  purpose  of  laying  a  double 
track  the  company  was  negotiating  with  Gos- 
ney  for  an  additional  strip  of  land  adjoin- 
ing its  rights  of  way  through  Gosney's  farm. 
On  June  24,  1913,  while  Gosney  and  Fossltt, 
a  real  estate  solicitor  and  adjuster  of  the 
company,  were  walking  along  the  track  view- 
ing the  adjoining  strip  of  ground  which  the 
company  proposed  to  buy,  Gosney  stumped 
bis  toe  against  a  spike  which  had  been  driven 
into  one  of  the  cross-ties  near  the  center  of 
the  track,  and  fell  to  the  ground,  breaking 
his  right  arm  at  the  wrist  The  petition  al- 
leged that  the  spike  protruded  about  two 
inches  above  the  top  of  the  croas-tle;  that 
it  had  been  driven  and  suffered  to  remain 
there  through  the  gross  and  wanton  negli- 
gence of  the  comimny's  agents;  that  plain- 
tiff did  not  see  the  spike  before  his  foot 
gtmck  it;  that  he  did  not  know  of  its  exist- 
ence, but  that  the  company's  agents  did 
know  of  it,  or  could  have  known  of  it  by  the 
exercise  of  ordinary  care;  and  that  Fossltt 
invited  and  requested  the  plaintiff  to  go  upon 
the  comx)any'8  track  for  the  purpose,  in  con- 
junction with  Fossltt,  of  viewing  the  strip 
of  land  and  negotiating  for  the  sale  thereof 
to  the  company. 

Briefly  stated,  the  question  for  decision  Is 
this:  Does  a  petition  state  a  cause  of  action 
against  a  railroad  company  which  alleges,  in 
substance,  that  the  plaintiff  while  walldng 
on  the  track  of  the  company,  at  the  invita- 
ti<m  of  its  agent,  struck  bis  foot  against  a 
spike  protruding  about  two  Inches  from  a 
cross-tie  in  the  defendant's  tiadi,  thereby 
causing  the  plaintiff  to  fall  and  brake  his 
arm?  The  answer  to  this  question  turns  up- 
on the  decision  of  the  further  question  as  to 
whether,  under  all  the  circumstances  of  the 
case,  the  company  owed  the  plaintiff  the  duty 


of  keeping  its  track  in  such  a  condition  that 
plaintiff  could  not  have  been  injured  in  the 
manner  he  was  injured ;  and,  if  so,  whether 
the  defendant  breached  its  duty  on  the  occa- 
sion mentioned. 

Appellant  insists  that  the  company  owed 
the  plaintiff  the  plain  and  imperative  duty 
Oif  sedng  that  'its  track  was  safe  and  free 
from  hidden  defects  and  dangers ;  and  that, 
if  such  defects  did  exist,  the  plaintiff  should 
have  been  warned  of  thMr  presence  in  time 
to  have  avoided  any  injury  by  reason  there- 
of. Appellant  further  insists  that  since  the 
petition  alleges  he  was  Invited  by  Fossltt  to 
go  upon  the  company's  track,  a  fact  which 
must  be  taken  as  true,  and  there  transact 
business  for  the  company  and  with  It,  and  up- 
on its  own  premises,  it  owed  him  the  high 
and  reasonable  duty  of  seeing  that  no  harm 
should  eome  to  liim  as  the  result  of  any  neg- 
ligent act  of  the  company's  agent  while  the 
appellant  was  there  engaged  in  the  transac- 
tion of  business  with  the  company. 

It  Is  not  contended  that  this  duty  grows 
out  of  the  fact  that  the  appellee  is  a  railroad 
corporation  engaged  in  the  operation  of  its 
railroad,  but  because  it  was  the  owner  and 
occupant,  and  had  full  control  of,  the  right 
of  way  upon  which  its  track  was  located  at 
the  time  the  appellant  was  injured.  On  the 
other  hand,  the  company  insists  that,  from 
the  very  naturt  of  things,  a  railroad  bed 
and  track  are  not  things  that  can  be  kept 
in  such  a  condition  of  smoothness  or  safety 
as  is  readily  obtainable  in  those  cases  where 
a  merdiant  or  the  owner  of  property  invites 
one  upon  his  premises  for  business  or  pleas- 
ure, which  are  relied  upon  by  appellant ;  that 
under  the  rule  for  determining  what  is  tlie 
proximate  cause,  the  injury  must  be  the  natr 
ural  and  probable  consequence  of  the  negli- 
gence complained  of;  and  that  if  the  wrong 
and  the  resulting  damage  are  not  known  by 
common  experience  to  be  natural  and  usual 
in  sequence,  and  the  damage  does  not,  ac- 
cording to  the  usual  course  of  events,  follow 
from  the  wrong,  then  the  wrong  and  the 
damage  are  not  sufficiently  conjoined,  as 
cause  and  effect,  to  support  an  action.  It 
should  be  borne  in  mind,  however,  that  while 
this  is  not  a  case  between  master  and  serv- 
ant, or  landlord  and  tenant.  It  is  likened  by 
appellant  to  a  case  where  a  merchant  in- 
vites a  customer  upon  his  premises  which  are 
unsafe,  as  was  the  case  of  Russell  v.  Stew- 
art Dry  Goods  Co.,  56  S.  W.  TOT,  22  Ky.  Law 
Rep.  121.  But,  before  there  can  be  liability, 
there  must  be  negligence.  Scheben  v.  George 
Wiedemann  Brewing  Co.,  161  Ky.  413,  170 
S.  W.  948. 

[1]  The  three  elements  essential  to  a  plain- 
tiff's recovery  in  an  action  for  negligence 
are:  (1)  Facts  showing  the  existence  of  a 
duty  owed  by  the  defendant  to  the  plaintiff; 
(2)  the  violation  of  that  duty  in  fact  by  the 
defendant;    and  (3)  damages  to  the  plain- 
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tiff  conforming  to  the  legal  standard.  Jag- 
gard  on  Torta,  toL  2,  p.  932;  29  Cyc  419. 
When  tbese  elements  are.  brought  together, 
tbey  unitedly  constitute  actionable  negli- 
gence ;  the  absence  ot  any  one  of  the  three 
elements  renders  the  petition  bad,  or  the 
evidence  insufficient.  Appellant  insists  earn- 
estly, howeyer,  that  all  three  of  the  essential 
elements  exist  and  concur  in  this  case,  be- 
cause, the  company  having  invited  Oosney 
on  its  premises  to  view  the  strip  ot  g^round 
and  to  buy  it  from  him,  it  owed  him  the  duty 
of  having  Its  grounds  and  premises  reason- 
ably free  from  danger  to  Oosney;  and,  if. 
It  was  not  in  a  reasonably  safe  condition,  it 
was  the  company's  plain  duty  to  warn  him 
in  time  to  prevent  him  from  b^ng  injured. 
Appellant  cites  no  authority  directly  in  point, 
to  support  his  contention,  but  likens  this 
case.  In  principle,  to  that  class  of  cases 
which  hold  an  occupant  of  land  bound  to 
use  ordinary  care  and  diligence  to  keep  his 
premises  in  a  safe  condition  for  the  access  of 
persons  who  go  thereon  by  his  invitation, 
express  or  Implied,  for  the  transaction  of 
business,  or  for  any  other  purpose  beneficial 
to  him ;  and  that,  if  his  premises  are  in  any 
resi)ect  dangerous,  he  must  give  his  visitors 
sufficient  warning  of  the  danger  to  enable 
them,  by  the  use  of  ordinary  care,  to  avoid 
it.  Or,  stated  somewhat  differently,  it  is 
contended  that  this  case  copies  within  the 
rule  that  the  occupant  of  land  must  use  ordi- 
nary care  and  prudence  to  keep  his  premises 
In  such  condition  that  visitors  may  not  be 
unnecessarily  exposed  to  danger. 

The  general  rule  relied  upon  by  appellant 
to  sustain  a  recovery  in  this  case  is  stated 
as  follows.  In  29  Cyc.  453: 

"The  owner  or  occupant  of  prepaises  who  in- 
duces others  to  come  upon  it  by  invitntioTi,  ex- 
press or  implied,  owes  to  them  the  duty  of  using 
reasonable  or  ordinary  care  to  keep  the  jM^mises 
in  a  safe  and  suitable  condition,  so  that  they 
will  not  be  unnecessarily  or  unreasonably  expos- 
ed to  danger.  And  hence  such  persons  may  re- 
cover for  injuries  received  owing  to  the  danger- 
0U8  condition  of  the  premises  Imown  to  him  and 
not  to  them.  But  a  defendant  is  not  bound  to 
keep  his  premises  absolutely  safe." 

See,  also,  Anderson  4  Nelson  Distilleries 
Co.  V.  Hair,  103  Ky.  196,  44  S.  W.  658, 19  Ky. 
Law  iRep.  1822. 

[2]  Furthermore,  a  defendant  usually  is 
not  liable  for  negligence  where  no  injurious 
consequences  could  reasonably  have  been  con- 
templated as  the  result  of  the  act  or  omis- 
sion complained  of;  he  is  liable  only  where 
injuries  might  have  been  anticipated,  or 
foreseen.  A  person  is  expected  to  anticipate 
and  guard  against  all  reasonable  conse- 
quences; but  he  is  not  expected  to  anticipate 
or  guard  against  those  which  no  reasonable 
man  would  expect  to  occur. 

The  rule  is  stated  as  follows  in  29  Cyc.  493: 

"In  addition  to  the  requirement  that  the  re- 
sult should  be  the  natural  and  probable  con- 
sequence of  the  negligence,  it  is  commonly  stated 
that  the  consequence  should  be  one  which  in  the 
light  of  attending  circumstances  an  ordinarily 
prudent  man  ought  reasonably  to  have  foreseen 


might  probaUy  occur  as  tiie  result  of  his  nef;Ii- 
gence.  This  rule  is  usually  Riven  in  connection 
with  the  rule  requiring  that  the  injury  should  be 
the  natural  and  probable  consequence  of  the  neg- 
ligent act  and  as  explanatory  of  it.  If  the  in- 
jury could  not  have  been  reasonably  anticipated 
as  the  probable  result  of  an  act  of  negligence, 
such  act  is  either  remote  cause  or  not  cause  of 
injury.  Where,  however,  defendant  knows,  or 
has  reasonable  means  of  knowing,  that  conse- 
quences not  usually  resulting  from  the  act  are 
likely  to  intervene  so  as  to  occaedon  damage,  he 
is  liable,  although  it  be  not  an  ordinary  and  nat- 
ural consequence  of  the  negligence.  Nor  is  it 
requisite  that  the  result  'must'  have  been  fore- 
seen. Where  a  person  had  no  knowledge  and  is 
not  chargeable  with  knowledge  of  the  danger,  his 
act  will  not  constitute  the  proximate  cause." 

It  is  generally  held  that,  In  order  to  war- 
rant a  finding  that  negligence,  or  an  act  not 
amounting  to  wanton  wrong.  Is  the  proxi- 
mate cause  of  an  injury,  It  must  appear  that 
the  injury  was  a  natural  and  probable  con- 
sequence of  the  negligence,  or  wrongful  act, 
and  that  it  ought  to  have  been  foreseen  In 
the  light  of  the  attending  circumstances.  If. 
4  St  P.  Ry.  Co.  V.  Kellogg,  94  U.  S.  469,  24 
L.  Ed.  256;  Hoag  v.  Lake  Shore,  eta,  B.  Co, 
85  Pa.  293,  27  Am.  Rep.  653;  C,  St  P.  M. 
4  O.  By.  Co.  V.  Elliott,  66  Fed.  949,  S  a  C 
A.  347,  20  L.  B.  A.  582. 

[S]  In  Cov.  4  On.  R.  R.  T.  4  B.  Co.  v. 
Mulvey's  Adm'r,  135  Ky.  223,  122  S.  W. 
129,  26  L.  B.  A.  (N.  S.)  204,  an  infant  was 
struck  and  killed  by  a  lump  of  coal  whidi  fdl 
upon  him  from  a  car  In  defendant's  train 
while  he  was  playing  with  other  boys  on 
a  vacant  lot  belonging  to  the  railroad  com- 
pany and  near  its  tracks,  in  Covington.  In 
reversing  a  Judgment  recovered  by  the  boy's 
administrator,  this,  court  said: 

"But  the  probability  that  a  boy,  who,  with  a 
few  other  boys,  plays  upon  the  private  premises 
of  a  railroad  company,  adjoining  its  right  of 
way,  will  be  in  a  position  to  be  struck  by  a  lump 
of  coal  falling  from  a  passing  car^  is  not  so  great 
as  to  impose  upon  the  company  the  duty  of  load- 
ing its  cars  with  reference  to  nis  presence,  or  of 
inspecting  its  cars  to  see  that  he  is  not  injured 
by  falling  coal.  Under  sudi  circnmstanoes. 
there  is  no  liability,  unless  the  injury  is  wanton 
or  reckless.  There  is  no  evidence  in  this  case 
to  show  either  one  of  tbese  prerequisites  to  a  re- 
covery. The  death  of  the  decedent  was  simply 
the  result  of  an  unfortunate  accident  wUdi 
could  not  have  been  reasonably  anticipated  by 
appellant  We  therefore  conclude  that  the  court 
erred  in  failing  to  give  a  peremptory  instruction 
in  favor  of  appellant" 

The  Ifulvey  Case  Is  stronger  for  the  plain- 
tiff than  the  case  at  bar,  because  in  the  Hul- 
vey  Case  the  company  was  put  on  notice  by 
the  use  to  which  Its  lot  was  put  by  children 
as  a  playground,  and- of  the  probability  of 
their  being  there;  and  the  court  considered 
the  case  from  that  point  of  view,  and  not 
upon  the  view  that  the  infant  was  a  tres- 
passer. 

So,  even  though  the  petition  bad  alleged 
facts  showing  that  there  was  no  useful  pur- 
pose to  be  served  in  having  the  spike  In  the 
cross-tie,  and  tliat  leaving  it  there  was  a 
negligent  act,  nevertheless  the  plaintiff's  ac- 
cident from  such  a  cause  could  not  bare  rea- 
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aonably  been  In  contemplation  of  tbe  parties, 
or  foreseen  by  them,  at  tlie  time  the  spike 
was  driven  into  the  tie,  or  while  it  remained 
there.  The  spike  was  only  two  inches  hij;h, 
and  was  driven  in  the  most  consplouous  place 
possible — halfway  between  the  rails — where 
It  could  we  seen  by  every  one.  It  was  no 
more  dangerous  than  many  other  obstacles 
always  found  upon  railroad  tracks,  and 
which  people  are  naturally  expected  to  en- 
counter and  avedd  in  places  ot  that  character. 
A  railroad  track  is  not  constructed  for  pedes- 
trians: and  when  they  use  it,  either  as  tres- 
passers or  by  invitation,  they  use  it  in  its 
character  of  a  railroad  track,  and  not  as  a 
sidewalk  or  pavement  made  of  asphalt  or 
concrete,  for  the  use  of  pedestrians. 

In  Sydnor  v.  Arnold,  122  Ky.  662,  92  S.  W. 
289,  it  is  said: 

"The  weight  of  authority  seems  to  be  against 
holding  a  defendant  liable  for  all  the  conse- 
quences of  his  wrongful  acta  when  they  are  such 
as  no  human  being  even  with  the  fullest  knowl- 
edge of  the  drcomstances  would  have  considered 
likely  to  occnr,  and  the  rule  is  well  settled  that 
to  fix  liability  upon  a  person  for  remqte  negli- 
gence the  injury  complained  of  must  be  one  that 
under  all  the  circumstances  might  have  been  rea- 
sonably foreseen  or  anticipated  by  a  person  of 
ordinary  prudence  to  flow  from  or  be  the  nat-' 
uml  and  probable  conseqnence  of  the  first  neg- 
ligent or  wrongful  act  These  views  are  fully 
supported  and  illustrated  in  the  following  au- 
thorities: Shearman  &  Redfield  on  Negligence,  { 
28;  Southern  Ry.  Oo.  v.  Webb,  116  Ga.  162, 
42  S.  E.  395,  69  Li.  R.  A.  109 :  Oole  v.  German 
Savings  ft  Loan  Society,  124  Fed.  113,  59  C.  C. 
A.  593,  63  L.  R.  A.  416;  Bransom  v.  Labrot, 
81  Ky.  638,  50  Am.  Rep.  198,  5  Ky.  t«w  Rep. 
827;  liouisville  Gas  Co.  v.  Gutenkunti,  82  Ky. 
482,  6  Ky.  Law  Rep.  464;  Davis  v.  Chicago, 
Milwaukee  &  St.  Paul  R.  Co.,  9S  Wis.  470,  67 
N.  W.  16,  1132,  83  L.  R.  A.  654,  67  Am.  St 
Hep.  985;  Wood  v.  Pennsylvania  R,  Co.,  177 
Pa.  306.  38  AtL  699,  35  L.  R.  A.  199,  55  Am. 
St  Rep.  728;  Dickson  v.  Omaha  &  St.  L.  Ry. 
Co.,  124  Mo.  140,  27  S.  W.  476,  25  L.  R.  A.  320. 
46  Am.  St  Rep.  429 ;  Western  Ry,  v.  Mntch,  97 
Ala.  194,  11  South.  894.  21  L.  R,  A.  316,  88 
Am.  St.  Rep.  179 ;  Gonzales  v.  City  of  Galveston, 
84  Tex.  3,  19  S.  W.  284,  31  Am.  St.  Rep.  17; 
Held  V.  Evansville  R.  Co.,  10'  Ind.  App.  385,  36 
N.  E.  703,  63  Am.  St  Rep.  391 ;  Huber  v.  La 
Crosse  City  Ry,  Co.,  92  Wis.  636,  66  N.  W.  708, 
31  L.  R.  A.  583,  58  Am.  St  Rep.  940 ;  Burger 
V.  Missouri  Pacific  Ry.  Co.,  112  Mo.  238,  20  S. 
W.  439,  34  Am.  St.  Rep.  3T9;  Am.  ft  Eng. 
Ency.  of  Law,  vol.  16 ;  Gllson  v.  Delaware  at 
Hudson  Canal  Co.,  65  Vt  213,  26  AU.  70,  36 
Am.  St  Rep.  802 ;  Wataon.  Damages  for  Per- 
sonal Injunee,  §i  28,  58." 

See,  also,  Louisville  Home  Telephone  Oa 
T.  Gasper,  123  Ky.  128,  93  S.  W.  1057,  29  Ky. 
law  Rep.  578,  9  U  a.  A.  (N.  S.)  648;  City  of 
Lawrenceburg  v.  Lay,  149  Ky.  490,  149  S.  W. 
862,  42  Lt  R.  A.  (N.  S.)  480,  Ann.  Cas.  1914A, 
1194;  Paducah  Light  &  Power  C-o.  v.  Park- 
man's  Adm'r,  156  Ky.  197,  160  S.  W.  931,  S2 
Ll  R.  A.  (N.  S.)  588. 

The  allegation  that  the  plaintiff  was  in- 
vited  upon  the  right  of  way  by  Foesltt,  the 
company's  agent,  does  not  strengthen  the 
case,  for  the  reason  that,  although  the  act  of 
leaving  the  spike  in  the  cross-tie  be  treated 
as    constituting    negligence,    the    company 


wonld  not  be  liable  for  this  remote  negligence 
where  the  injury  resulting  therefrom  might 
not  have  been  reasonably  foreseen,  or  antici- 
pated by  a  person  of  ordinary  prudence  to 
Sow  from  and  be  the  natural  and  probable 
consequence  of  the  first  negligence  or  wrong- 
ful act. 

So  far,  we  have  ccmsidered  the  case  under 
the  vl«w  preseiUed  by  appellant's  attorney 
that  Gosney  was  invited  apon  the  trade  by 
Fossltt  Under  a  fair  and  reascmable  inter- 
pretation of  the  petition,  Iwwever,  it  is  ap- 
parent that  Gosney  was  really  upon  the  track 
rnxm  his  own  business,  of  selling  a  strip  <tf 
land  to  the  company,  and  not  as  the  invited 
guest  of  the  company.  Under  neither  view, 
however,  did  be  state  a  cause  of  action. 

Judgment  afBnned. 


FEOHHEIMER  et  aL  v.  GOLDNAMER  et  aL 

.{Court  of  Appeals  of  Kentucky.    March  21, 

1916.) 

1.  Evidence  ®=»441(11)  —  Paeol  Bvimdscb 

Affectiho  Note— Frattb  or  Mistake. 
In  a  suit  on  a  note,  in  the  absence  ot  aver- 
ments of  fraud  or  miatakey  so  much  of  the  peti- 
tion as  set  up  a  parol  contemporaneous  agree- 
ment that  the  note  should  not  mature  until 
the  maker  disposed  of  his  business  was  proper- 
ly stricken,  since,  without  such  avetmoit,  the 
terms  of  the  paper  could  not  be  varied  or  con- 
tradicted by  prior  or  simultaneous  parol  agree- 
ments. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  H  1799-1812,  2048,  2044;  Dec.  Dig. 

«=944i(H).] 

^  LiKiTATioiT  OF  Actions  «=»163(3)  —  Pat- 
ken  t  ON  Account— £}XTBHSiON  o^  LtEic  of 
Note. 
Where,   at   the  time   indorsers  of  a  note 
made  payments  therem,  such  iadorseES  were  re- 
leased from  liability  by  the  statute  of  limita- 
tions; the  payments  did  not  extend  the  life  of 
the  note  as  to  them,  in  the  absence  of  any  con- 
sideration converting  the  payments  into  an  obli- 
gation imposing  any  liabihty  on  the  indorsers  or 
extending  their  liability  as  such. 

[Ed.  Note.— For  other  cases,  see   Limitation 
of  Actions,  Cent  Dig.  S  644;   Dec.  Dig.  <S=:>163 
(3).] 
3.  liiinTATioN  or  AonoNB  ®=>2(1) — Statote 

OONTBOIXINO. 

Where  a  note,  payable  at  the  office  of  the 
payees  in  Cincinnati,  Ohio,  was  executed  at 
Cjnthiana,  Ky.,  the  statute  of  limitations  of 
Kentnciky  controlled  the  rights  of  the  indorsers. 
[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent  Dig.  {{  4,  6;  Daa  Dig.  «=»2 
W.] 

Appeal  trcm  Clrcnlt  Court,  Hardin  County. 

Suit  by  Henry  8.  Fediheimer  and  others 
against  B.  F.  Goldnamer  and  others.  From 
a  judgment  tor  defendants,  plaintiffs  appeal. 
Affirmed. 

W.  J.  Boles,  of  Covington,  and  J.  E.  Wise, 
of  Ellzabethtown,  for  appellants.  H.  L. 
James,  of  Ellzabethtown,  for  appellees. 

CARROLL,  J.  On  June  10,  1902,  B.  F. 
Goldnamer  executed  his  note  to  the  appel- 
lants for  $3,000.    The  note  was  executed  at 
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Cyntliiaiia,  Ky.,  was  dne  in  (me  day  after, 
date,  and  waa  payable  at  the  office  of  the 
aiq)ellants  In  Cincinnati,  Ohio.  It  was  in- 
dorsed on  the  twck  thereof  by  S.  Ooldnamer 
&  Sons,  who  were  a  partnership  composed  of 
Banmel  and  Louis  Goldnamer.  In  April, 
1914,  the  appellant  brought  suit  on  the  note 
against  the  principal,  B.  F.  Goldnamer,  and 
the  Indoraers,  Louis  and  Samuel  Goldnam- 
er, to  recover  the  balance  dne  on  tlie  note. 
The  indorsers  set  np  that  they  were  sareties 
ot  acoommodatlon  Indorsers,  and  pleaded  and 
relied  on  the  seven-year  statute  of  limita- 
tion made  and  provided  in  such  cases.  And 
at  tlie  conclusion  ot  the  evidence  the  ooort 
directed  a  verdict  for  the  appettees. 

The  evidence  introduced,  if  we  were  at  lib- 
erty to  consider  it,  wonld  not  help  the  case 
for  the  appellants,  as  the  controlling  ques- 
tions arise  on  the  pleadings,  and  by  the  plead- 
ings the  rights  of  the  parties  must  be  de- 
termined. 

It  was  averred  In  the  petition  that  B.  F. 
Goldnamer  solicited  the  loan,  but  that  the  ap- 
pellants would  not  lend  the  money  until  he 
procured  Samuel  and  Louis  Goldnamer  to 
indorse  the  note,  which  they  did,  and  there- 
upon the  money  was  furnished  to  B.  F. 
Goldnamer.  It  was  further  averred,  and 
may  be  accepted  as  true,  that,  as  the  note 
was  payable  in  Ohio,  it  was  placed  on  the 
footing  of  negotiable  i>aper  by  the  laws  of 
Ohio.  It  was  further  averred  that,  at  the 
time  of  the  execution  of  the  note,  it  was 
agreed  between  all  parties  to  the  paper  that 
the  payees  would  not  demand  payment  of 
the  note  at  maturity,  or  until  such  time  as 
B.  F.  Gcddnamer  should  I>e  aUe  to  pay  the 
same,  or  until  he  closed  np  or  disposed  of  the 
business  he  then  contemplated  starting  at 
Cynthlana,  Ky.  It  was  further  averred  that 
B.  F.  Goldnamer  did  not  close  up  or  dispose 
of  his  business  until  1910,  and  therefore,  ac- 
cording to  the  contention  of  the  appellants, 
under  the  agreement  made  as  to  the  time  of 
its  maturity.  It  did  not  become  due  and  pay- 
able until  1910.  It  was  further  averred  that 
in  1913  Louis  and  Samuel  Goldnamer  made 
various  payments  on  the  note. 

[1]  So  much  of  the  petition  as  set  up  the 
parol,  contemporaneous  agreement  that  the 
note  should  not  mature  until  B.  F.  Gold- 
namer disposed  of  his  business,  was  stricken 
out  by  the  court,  and  this  Is  the  principal  er- 
ror relied  on  for  reversal.  We  think,  how- 
ever, the  court  pr(%>erly  struck  this  matter 
from  the  petition.  There  was  no  averment 
of  fraud  or  mistake,  and  in  the  absence  of 
such  averment  it  is,  we  think,  quite  clear 
that  the  terms  of  the  paper  could  not  be 
varied  or  contradicted  by  prior  or  simul- 
taneous, parol  agreements.  We  may  there- 
fore treat  the  note  as  maturing  in  .Tune, 
1902 ;  and  so  more  than  seven  years  had  run 
from  Its  maturity  before  the  oouioientemeut 
of  the  action. 

[2]  The  payments  tnade  by  the  indorsers. 


Loots  and  Samuel  Goldnamer,  in  1913,  did 
not  have  the  effect  of  extending  the  life  of 
the  note  as  to  them.  At  the  time  these  pay- 
ments were  made,  they  were  released  from 
liability  on  the  note  by  the  statute  of  limi- 
tation, and  it  does  not  appear  that  there  was 
any  consideration  that  would  convert  tliese 
payments  into  an  obligation  imposing  any 
liaUlity  on  the  part  of  these  Indorsers  or 
that  would  extend  their  liability  as  Indorsers. 

[3]  Although  the  note  was  an  Ohio  con- 
tract and  was  placed  on  the  footing  of  a  bill 
of  exdiange  by  the  laws  of  that  state,  the 
statute  of  limitation  In  force  in  this  state 
controlled  the  rights  of  the  Indorsers,  and 
und^  our  statute  of  limitation  they  were 
released  long  before  suit  was  brought,  wheth- 
er they  should  be  treated  as  indorsers  or 
sureties,  as  the  limitation  as  to  indorsers  is 
five  years  and  the  limitation  as  to  sureties 
is  seven.  Stevens  v.  Gregg,  89  Ky.  461,  12 
S.  W.  775;  German  National  Bank  v.  Zim- 
mer,  141  Ky.  401,  132  S.  W.  1023. 

Wherefore  the  Judgment  is  affirmed. 


COMMONWEALTH,  to  Use  of  HAKLON,  Co. 
Atty.,  v.  DILLON,  County  Clerk. 

(Court  of  Appeals   of  Kentucky.     March  24, 
1916.) 

1.  DiSTBIOT  AND  FkOSECUTIITO  ATTOBNXTB  ^^ 

5(2)— Fkks— Statxjtokt  Peovisions. 

Ky.  St.  S  4153,  provides,  relative  to  land 
bought  by  the  commonwealth  for  taxes,  tliat  it 
shall  be  the  duty  of  the  county  attorney  within 
50  days  to  notify  the  owner  of  such  purdiaae, 
and,  if  the  laud  be  not  redeemed  witliin  90  days, 
to  institute  a  proceeding  for  the  recovery  of  ue 
possession  of  the  l^nd,  that  the  failure  of  the 
county  attorney  to  give  such  notice  and  insti- 
tute such  proceedings  shall  subject  him  to  a  fine, 
and  that,  where  the  lands  are  redeemed  within 
the  period  allowed  for  redemption,  the  county 
attorney  shall  have  as  his  commissions  when  he 
attends  to  his  duties  20  per  cent  of  the  amount 
paid  to  redeem,  but  that,  if  he  fail  to  attend  to 
such  duties,  he  shall  receive  no  commission. 
Held,  that  the  successor  of  a  county  attorney  in 
ofSce  when  the  prescribed  duties  are  reqiiiTed 
to  be  performed  is  not  entitled  to  the  statutory 
commission,  though  the  property  is  redeemed 
during  his  term  of  oflSce. 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent.  Dig.  H  20,  23; 
Dec.  Dig.  «=»5(2).] 

2.  District  and  PaosEcnriNa  Attohnbts  <» 
6(2)— Fbes— Statutobt  Phovisions. 

That  such  successor  after  his  qualification 
examined  the  records,  and  notified  property  own- 
ers who  were  delinquent  that  their  property  had 
been  sold,  and  requested  them  to  pay  the  delin- 
quent taxes,  and  that  they  paid  such  taxes  sub- 
sequent to  the  giving  of  such  notices,  did  not 
entitle  such  successor  to  the  commissions  upon 
redemptions  for  the  years  prior  to  his  term  of 
office. 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent  Dig.  H  20,  23; 
Dec.  Dig.  «8=»6(2).] 

Appeal  from  Circuit  Court,  Kenton  Oonn- 
ty.  Common  Law  and  Equity  Division. 

Action  by  the  Commonwealth,  for  the  use 
of  Frands  J.  Hanlon,  against  John  B.  Dillon, 
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Clerk  of  tbe  KentoD  Connty  Ckmrt  From 
a  Judgment  fi>r  defendant,  plaintiff  appeals. 
AfOrmed. 

F.  J.  Hanlon,  Co.  Atty.i  and  M.  J.  Brown, 
both  of  Covington,  for  appellant  S.  D. 
Rouse,  at  CoTlngton,  for  appeUee. 

MILLER,  C.  J.  The  appellant,  Francis  J. 
Hanlon,  has  held  the  office  of  cotmty  attor- 
ney tor  Kenton  county  contlnnonsly  since 
January  1, 1910.  Tbe  appellee,  John  B.  Dil- 
lon, Is  the  clerk  of  the  Kenton  county  court, 
and  has  held  that  office  throughont  the  same 
period.  Hanlon,  as  county  attorney,  brought 
tliis  action  against  XMllon,  as  county  clerk, 
to  recover  the  statutory  commissions  of  20 
per  cent  which  Hanlon  claims  is  due  him 
on  sorns  collected  by  the  derk  in  the  redemp- 
tion of  property  bought  by  the  commonwealth 
for  taxes.  The  plaintiff  further  contends 
that  his  commissions  should  be  calculated  up- 
on the  entire  sum  paid  to  redeem  the  prop- 
erty, including  the  fees  of  the  sheriff  and 
the  county  derk. 

[1]  This  claim  is  made  under  section  4163 
of  the  Kentucky  Statutes,  which  reads  as 
follows: 

"It  shall  be  the  doty  of  the  county  attorney 
for  each  eoonty  within  fifty  days  after  lale,  to 
notify  the  owner  of  the  land  purdiaaed  by  the 
state,  county  and  district  of  such  purchase: 
and  if  the  land  so  purchased  be  not  redeemed 
within  thirty  days  from  such  notification,  he 
shall  institnte  a  proceeding  for  the  recovery  of 
possession  of  sach  land ;  and  if  such  land  be 
redeemed  after  such  proceedings  are  instituted, 
the  owner  shall,  in  addition,  pay  the  costs  of 
such  proceedings,  nie  failnre  of  the  county  at- 
torney to  give  such  notice  and  institnte  sodi 
proceedings  within  the  time  specified  shall  sub- 
ject Urn  to  a  fine  of  twenty  dollars  for  eadi  of- 
fense; and  it  is  hereby  made  the  duty  of  the 
connty  Judge  to  report  each  and  every  sndi 
failure  to  the  circuit  court,  at  its  next  term 
thereafter,  whereupon  the  circuit  judge  sbaU 
cause  to  issue  a  rule  against  said  county  attor- 
ney to  show  cause.  If  any,  why  said  fines  shall 
not  be  entered  up  against  him;  and  such  fine, 
when  collected,  shall  be  for  the  benefit  of  the 
state.  In  every  case  where  such  lands  are  re- 
deemed from  the  state,  connty  and  district,  at 
any  time  within  the  period  of  two  years  al- 
lowed for  redemption,  the  county  attorney  shall 
have  as  his  commissions,  when  he  attends  to  his 
duties,  twenty  per  cent  of  the  amount  of  the 
money  paid  to  redeem  soch  land,  bat  If  he  fail 
to  attend  to  snch  duties,  he  shall  receive  no  com- 
mission, and  the  whole  of  the  redemption  money 
shall  belong  to  the  state,  county  and  district. 
It  shall  be  the  duty  of  tbe  purchaser  other  than 
the  state,  county  and  district,  within  fifty  days 
after  the  sale,  to  give  notice  in  writing,  to  the 
owner  of  the  land  purchased  by  him,  of  such 
purchase,  and  if  such  land  be  not  redeemed  with- 
in six  months  after  such  notice,  he  may  insti- 
tute proceedings  for  the  recovery  of  the  posses- 
sion of  snch  land." 

By  his  answer  Dillon  showed  he  had  paid 
to  the  plaintiff's  predecessor  in  office  all  the 
commissions  due  upon  sales  of  property  fOr 
ddinqnent  taxes  made  prior  to  January  1, 
1910,  the  date  on  which  Hanlon  assumed  the 
office  of  connty  attorney.  The  answer  far- 
ther asserts  that  in  case  the  plaintiff  should 
be  entitled  to  recover,  he  can  only  recover 
20  per  cent  of  the  net  amount  of  taxes  paid 


to  redeem  delinquent  property  after  paying 
the  appeUee,  as  county  clerk,  and  the  sheriff 
of  Kenton  county,  their  legal  fees  and  com- 
missions; that  he  cannot  recover  any  por- 
tion of  the  fees  of  thpse  officers. 

There  is  no  dispute  as  to  the  facts  of  this 
case;  the  only  contest  relates  to  tbe  Inter- 
pretation  of  the  statute  alwve  quoted  when 
applied  to  cases  where  the  land  was  sold 
during  the  tom  of  his  predecessor,  and  re- 
deemed after  the  preseiot  county  attorney 
took  cAc&  The  trial  court  sustained  a  de- 
murrer to  the  petition,  and,  the  plaintiff 
having  declined  to  further  plead.  Ills  peti- 
tion was  dismissed.    He  appeals. 

It  will  be  noticed  from  the  language  of  sec- 
tion 4163,  supra,  tliat  the  county  attorney 
shall  have  as  his  commissions,  when  he  at- 
tends to  his  duties,  20  per  cent  of  tlie 
amoimt  paid  to  rede«n  the  land  sold.  It  is 
the  duty  of  the  clerk  to  collect  the  money 
paid  to  redeem  land  which  has  been  sold 
for  delinqu«at  taxes,  and  it  is  also  the  duty 
of  the  derk  to  pay  to  the  county  attorney  the 
20  per  cent  commissions  provided  by  the 
statute.  Dillon  has  paid  the  appellant  his 
foil  GommlBslons  on  tbe  sales  of  the  property 
made  by  the  sheriff  for  the  years  1000  to 
1015,  inclusive,  and  he  has  paid  to  appel- 
lant's predecessor  in  office  his  legal  commls- 
slons  on  redemption  money  collected  on  all 
sales  of  property  made  prior  to  1009. 

The  two  questions  raised  by  this  record 
pertaining  to  tbe  commissions  of  the  appel- 
lant are:  (1)  Had  the  connty  court  clerk  any 
authority  in  law  to  pay  appellant's  prede- 
cessor commissions  on  redemption  money 
paid  to  redeem  property  sold  for  taxes  during 
the  term  of  office  of  appellant's  predecessor, 
where  the  redemptl(»i  money  was  paid  to 
the  derk  during  the  Incumbency  of  appellant 
as  comity  attorn^?  And  (2)  If  the  county  at- 
torney is  entitled  to  his  commissions  on  the 
redemption  money  so  paid,  should  his  per 
cent  be  calculated  upon  the  total  amount 
paid  to  redeem  the  land,  or  Is  it  to  be  cal- 
culated upon  the  net  amount  left  after  de- 
ducting the  sheriff's  and  county  court  clerk's 
commissions  and  costs  allowed  them  by  law? 

The  derk  Justified  the  payment  of  com- 
missions to  appellant's  predecessor  in  office 
upon  sales  made  during  the  predecessor's 
term  under  the  authority  of  section  4168, 
supra,  whldi  makes  it  the  duty  of  the  coun- 
ty attorney  to  notify  tbe  owner  of  the  land 
purchased  by  the  state,  and  that  the  plain- 
tUTs  predecessor  gave  this  notice  required  by 
the  statute.  Appellant  contends,  however, 
that  he  is  entitled  to  the  commissions  irre- 
spective of  the  time  when  the  property  was 
sdd  for  delinquent  taxes,  if  the  redemption 
money  was  paid  while  .the  appellant  was 
county  attorney. 

Under  section  4149  of  tbe  Kentucky  Stat- 
utes, the  property  of  delinquent  taxpayers  is 
sold  by  tbe  sheriff  in  December  of  each  year, 
after  15  days'  advertisement  and  the  report 
of  such  sale  is  made  by  the  sheriff  to  tbe 
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oaOB.tr  oooit  cleric  under  section  4162  of  the 
KentQcky  Statutes,  who  Is  required  to  enter 
the  same  In  a  book  kept  by  hlm  for  that 
pnipose.  As  this  report  mnst  he  filed  by  the 
sheriff  in  20  days,  it  is  manifest  that  It  does 
not  so  to  the  clerk  and  the  entry  thereof  is 
not  made  until  after  January  1st  And  the 
duties  of  the  coanty  attorney  prescribed  by 
section  415S,  supra,  are  presumably  perform- 
ed after  the  sheriff's  report  has  been  made  to 
the  county  clerk.  So  it  will  appear  that  the 
plaintiff  was  entitled  for  the  first  time  to  the 
commissions    on    sales    made    in    December, 

1909,  If  the  appellee's  contention  as  to  the 
construction  of  the  statute  is  correct.  If 
the  right  of  the  county  attorney  to  the  fees 
in  any  one  year  is  dependent  upon  the  serv- 
ices he  renders  In  glTlng;  the  notice  required 
by  the  statute,  appellant's  statutory  duties 
were  first  performed  in  connection  with  the 
sales  made  In  December,  1909,  and  for  that 
servioe  he  admits  he  has  been  paid. 

[1]  It  is  alleged  In  the  reply,  however, 
that  the  plaintiff  Immediately  after  his 
qualification  as  county  attorney  In  January, 

1910,  made  a  thorough  examination  of  the 
records  of  the  county  court  clerk's  office,  and 
ascertained  the  names  of  property  owners 
who  were  delinquent  for  state  and  county 
taxes  for  the  years  1006  to  1909,  InclmlTe, 
and  notified  them  that  their  property  had 
been  sold  for  delinquent  taxes,  requested 
them  to  pay  said  delinquent  taxes  to  the 
county  court  clerk,  and  that  they  paid  their 
delinquent  taxes  and  redeemed  their  prop- 
erty subsequent  to  the  giylng  of  these  no- 
tices by  the  plaintiff.  It  is  clear,  however, 
that  if  the  statute  does  not  give  the  appel- 
lant the  right  to  commissions  upon  redemp- 
tions for  the  years  prior  to  1009,  his  work 
in  relation  to  those  taxes,  as  above  sped- 
fled,  did  not  enlarge  his  right  in  any  way. 

It  will  further  be  noticed  that  section  4153, 
supra,  provides  that  In  every  case  where 
lands  are  redeemed  at  any  time  within  the 
redemption  period  of  two  years  the  county 
attorney  shall  have  his  commissions,  'Vhen 
he  attends  to  his  duties" ;  but,  if  he  failed 
to  attend  to  such  duties,  he«ball  receive  no 
commission,  and  the  whole  of  the  redemi>- 
tion  money  shall  belong  to  the  state,  county, 
and  district  Appellant  cannot  claim  to 
have  performed  the  duties  imposed  by  the 
statute  upon  his  predecessor  in  office;  and 
since,  by  the  terms  of  the  statute,  he  is  not 
permitted  to  collect  commissions  unless  he 
perform  those  duties,  we  do  not  see  how  his 
claim  can  be  sustained.  The  only  other  duty 
Imposed  upon  the  county  attorney  is  that 
he  shall  institute  suit  for  the  recovery  of  the 
possession  of  land  so  sold  on  behalf  of  the 
state,  county,  or  district;  but  the  plaintiff 
does  not  claim  that  he  ever  performed  that 
duty  in  connection  with  the  sales  for  which 
he  now  seeks  commissions.  Appellant  in- 
sists, however,  that  he  is  entitled  to  the  fees 
claimed,  under  the  general  principle  that 
tile  right  of  compensati(»  follows  the  title 


to  the  office,  and  that,  If  the  term  of  a  coun- 
ty attorney  expires  before  he  lias  prosecuted 
an  actl<m  to  recover  the  pr(q;>erty  to  Judg- 
ment, and  before  the  redemption  money  bag 
been  paid,  he  is  not  entitled  to  commissiona. 
While  the  general  principle  above  announc- 
ed may  be  conceded,  Its  application  does  not 
help  us  In  the  decision  of  this  case,  since 
the  question  for  detenalnatl<«  is  whidi 
county  attorney  is  entitled  to  the  commis- 
sions, the  one  in  office  when  the  notice  was 
given,  or  the  one  in  office  when  the  redemp- 
tion money  was  paid.  After  all,  the  question 
turns  upon  the  interpretation  of  the  statute; 
and  in  doing  that  our  object  must  be  to 
give  to  the  language  of  the  Legislature  the 
same  meaning  that  the  Legislature  itself 
attached  to  it  A  question  similar  in  prin- 
ciple was  raised  and  decided  in  Spanlding 
V.  HiU,  115  Ky.  1,  72  S.  W.  307.  In  that 
case  14  indictments  were  returned  against 
the  Louisville  &  Nashville  Railroad  Com- 
pany In  1898,  and  on  trial  of  two  of  the  io- 
dictments  fines  were  assessed.  In  order  to 
test  the  validity  of  the  indictments,  the  at- 
torney for  the  railroad  company  and  the  at- 
torney for  the  commonwealth  agreed  to  ap- 
peal the  two  cases  which  had  been  tried,  and 
to  hold  the  remaining  cases  in  abeyance  to 
abide  the  result  of  the  cases  appealed.  The 
Judgments  having  been  affirmed  in  1901, 
Judgments  were  subsequently  entered  in  1902 
assessing  fines  in  four  of  the  remaining  caso 
which  had  been  held  In  abeyance. 

Under  sectlcm  133  of  the  Kentucky  Stat- 
utes, in  all  prosecutions  in  the  circuit  court, 
when  the  county  attorney  is  present  and  a»- 
sls^ts  In  the  prosecution,  he  shall  receive  from 
the  state  treasurer  25  per  cent  of  all  Judg- 
ments rendered  in  favor  of  the  common- 
wealth. Spauldlng  was  Hie  county  attorney 
when  the  indictments  were  returned,  and 
when  the  first  two  indictments  were  tried 
and  the  fines  were  assessed.  But  befme  the 
subsequent  four  cases  were  tried  Spauldlng 
had  been  succeeded  by  Hill  as  county  at- 
torney ;  and  the  question  arose  between  them 
as  to  which  was  entitled  to  the  fees  upon 
the  fines  assessed  in  the  last  four  cases.  In 
deciding  in  favor  of  Hill,  the  county  attor- 
ney in  office  at  the  time  the  Judgments  were 
entered,  the  court  said: 

"It  is  plain  that  it  was  contemplated  by  the 
statutes  that  the  county  attorney  tnat  was  prei- 
ent  and  assisting  in  the  prosecution  at  the  time 
of  the  rendition  of  the  judgment  was  entitled  to 
;  the  per  cent  allowed  by  the  statute.  To  con- 
I  strue  the  statute  otherwise  wonld  bring  aboat 
endless  confusion  and  litigation,  and  every  out- 
going county  attorney  would  claim  and  demand 
a  part  of  the  25  jper  cent  on  each  judgmeat  on 

ErosecutionB  originating  during  his  term  of  of- 
ce,  to  tlM  extent  of  hu  labor  and  service  ren- 
dered therein." 

I     Again,  in  Commonwealth  y.  Bpragglns,  18 

I  B.  Mon.  612,  It  was  contended  that  the  right 

{  of  a  commonwealth's  attorney  to  commissions 

upon  money  paid  under  a  recognisance  vested 

upon  the  commencement  of  the  proceedings 

to  enforce  Ita  collection.     The  court  held. 
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however,  ttiat  the  ilsht  to  the  oommiBsionB 
accrued  upon  "judgments  npon  forfeited  re- 
c(^nlzances,"  that  until  the  obtentlon  of  a 
judgment  the  law  gave  no  part  of  the  amount 
of  the  recognizance  to  the  commonwealth's 
attorney,  and  that  It  was  given  to  the  attor- 
ney in  office  at  the  time  the  Judgment  was 
obtained  and  as  compensation  for  hla  serv- 
ices in  obtaining  the  Judgment 

From  these  authorities  it  may  be  fairly 
concluded  that  the  person  in  office  at  the 
time  he  la  required,  under  the  statute,  to  per- 
form the  duties  of  the  office,  is  entitled  to 
the  compensation.  In  the  Spraggins  Case,  su- 
pra, the  statute  based  the  right  to  commis- 
sion up<xi  the  fact  that  a  Judgment  had  been 
obtained  In  behalf  of  the  commonwealth;  and, 
of  course,  a  Judgment  could  only  be  obtained 
by  the  commonwealth's  attorney  then  in  of- 
fice. Likewise  in  the  Spaulding  Case,  supra, 
the  county  attorney's  right  in  commissions 
was  made  dependent  upon  his  being  present 
aud  assisting  in  the  prosecution  which  ended 
in  a  Judgment  for  the  commonwealth.  In 
each  of  those  cases  the  person  In  office  at 
the  time  of  the  performance  of  the  duties 
which  were  made  prerequisite  to  the  right  to 
commissions  was  given  the  commissions. 

In  the  case  at  bar  the  first  requisite  duty 
Is  the  giving  of  the  notice  by  the  county  attor- 
ney then  in  office;  and  the  statute  expressly 
provides  that,  IT  he  falls  to  perform  his  du- 
ty in  that  respect,  he  not  only  shall  not  re- 
ceive commission,  but  he  may  be  fined  for  his 
failure.  It  is  the  performance  of  the  duty  re- 
quired by  the  statute  that  entitles  him  to  the 
compensation  provided  by  the  statute.  If  the 
hind  is  redeemed  after  he  has  performed  bis 
duty  by  giving  the  notice,  be  is  entitled  to 
commissions;  if  it  be  redeemed  without  his 
having  given  the  notice,  he  is  entitled  to  no 
commissions.  Why?  Because  he  has  failed 
to  perform  the  duty  imposed  upon  him  by 
statute  In  order  that  he  may  be  entitled  to 
compensation.  The  performance  of  that  du- 
ty within  50  days  fixes  the  right;  and,  of  ne- 
cessity, it  can  be  performed  only  by  the  co\m- 
ty  attorney  then  in  office.  The  construction 
claimed  by  appellant  might  require  a  county 
attorney  to  work  gratis  and  under  penalty  <rf 
being  fined,  and  would  at  the  same  time  give 
the  commission  to  one  who  had  performed 
none  of  the  services  required  by  the  statute. 
This  the  statute  expressly  forbids.  The  right 
of  the  county  attorney  who  gives  the  notice 
cannot  be  affected  by  some  voluntary  act  or 
service  of  a  succeeding  county  attorney.  It 
follows,  therefore,  that  the  plaintiff's  claim 
cannot  be  sustained,  and  that  the  circuit 
court  properly  sustained  the  demurrer  to  the 
petition. 

Under  this  view  of  the  case,  it  becomes  un- 
necessary to  consider  the  other  questicxi  sug- 
gested by  appellant,  that  he  is  entitled  to 
bave  his  commission  calculated  on  the  total 
ram  collected  by  the  county  court  clerk  In 
cases  of  redemption,  including  the  fees  of  the 


sheriff  and  the  coonty  court  clerk.  Holding, 
aa  we  do,  that  the  appellant  is  not  entitled 
to  commissions  npon  any  part  of  the  redemp- 
tion moneys  paid  in  this  case,  the  question  as 
to  how  the  compensation  claimed  should  be 
computed  offers  a  mere  academic  discussion. 
.  Judgment  affirmed. 


ANDERSON  v.  DAUQHBRTY, 

(Court  of  Appeals  of  Kentucky.     March  22, 
1916.) 

1.  CURTEST   ®=»12(4)— Rights   of   Tknawt— 
Possession  of  Estate. 

During  the  life  of  a  tenant  by  the 
curtesy  the  holder  of  title  to  his  life  estate  is 
entitled  to  its  possession,  and  the  rents  and 
profits  of  it,  and  may  convey  his  estate  to  an- 
other and  vest  the  vendee  with  the  estate  which 
he  held. 

[Ed.  Note. — ^For  other  cases,  see  Curtesy,  Cent. 
Dig.  Si  45,  51,  62 ;   Dec  Dig.  «=s>12(4).] 

2.  liiFE  Estates  4=>18— Taxation— Febsonb 
Liable. 

Under  Ky.  St.  i  4019',  providing  that  real 
estate  shall  be  listed  against  the  owner  of  the 
first  freehold  estate  therein,  it  is  the  duty  of 
a  life  tenant  to  list  and  pay  the  tax  on  the  land. 
[Ed.  Note.— For  other  cases,  see  Life  Estates, 
Cent.  Dig.  §S  39,  51 ;   Dec.  Dig.  €=»18.] 

3.  Taxation  *=»703— Tax  Saues— Notici  by 
pubcuaseb. 

Under  the  express  provisions  of  Ky.  St  gg 
4156,  4158,  a  purchaser  at  tax  sale  of  the  prop- 
erty of  infants  who  fails  to  give  the  notice 
therein  provided  for  forfeits  his  right  to  receive 
a  deed. 

[Ed.   Note. — I\>r   other   cases,   see  Taxation, 
Cent  Dig.  §g  1413-1417 ;   Dec.  Dig.  «»703.] 

4.  Taxation  «=5>779— Tax  Dkbd&— Effect. 

A  deed  from  a  sheriff  to  a  purchaser  at 
tax  sale  vests  the  purchaser  with  the  fee-simple 
title  if  ail  necessary  steps  have  been  taken  in 
making  the  sale. 

[Ed.   Note.— For   other   cases,    see   Taxation, 
Cent  Dig.  {  ^547i   Dec.  Dig.  ®=»TT9.] 

5.  Taxation   «=>693— Tax  Bales— Pbesum?- 

TION8. 

Though  Ky.  St  g  4030,  makes  a  tax  deed 
prima  facie  evidence  of  the  regalarity  of  the  tax 
sale,  the  presumption  of  regularity  may  be  over- 
come by  proof.  ■ 

[Ed.    Note.— For  other   cases,    see   Taxation, 
Cent  Dig.  g  1S8S;  Dec.  Dig.  <S=»683.] 

6.  Taxation  *=»746— Tax  Deed— Axtthobitt 
TO  Issue. 

Under  Ky.  St  g  4159,  authorizing  the  issu- 
ance of  a  tax  deed  at  the  expiration  of  the  pe- 
riod of  redemption  from  tax  sale  by  the  sheriff 
then  in  office,  a  tax  deed  by  the  sheriff  who  made 
the  sale  before  his  term  of  office  has  expired  is 
without  authority. 

[Ed.    Note.— For  other   cases,   see  Taxation, 
Cent  Dig.  §g  1491,  1492;   Dec.  Dig.  <S=>74e.] 

7.  Taxation  «=»'781— Tax  Deed— Title  Gok- 

VBTKD. 

A  valid  assessment  Is  always  a  prerequi- 
site to  a  valid  tax  sale,  and  a  tax  deed  does 
not  vest  the  title  of  any  person  other  than  the 
person  in  whose  name  the  assessment  is  made. 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  g  1549;   Dec  Dig.  <8=»781.] 

S.  Taxation  ®=»796(3)— Tax  TnxES— Action 
TO  Tbt  Title  of  Plaintiff. 

Plaintiff  In  an  action  to  cancel  a  tax  deed 
has  the  affirmative  of  the  issues,  and  must  re- 
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cover  if  at  all  on  the  strength  of  Mb  own  title, 
and  not  on  any  defect  in  that  of  his  adversary, 
[Ed.   Note. — For   other   cases,    see   Taxation, 
Cent.  Dig.  f  1580;    Dee.  Dig.  <S=.796(3).] 

9.  EviDENCB  <g=>159,  165(3)— Best  and  Sec- 
ONDABY  Evidence— Deed. 

Parol  evidence  is  not  competent  to  prove 
the  existence  or  contents  of  a  deed  when  it  is 
not  shown  to  have  been  lost  or  destroyed,  the 
only  way  to  prove  its  existence  and  contents, 
when  it  is  within  the  power  of  the  party  under- 
taking to  make  the  proof,  being  to  produce  it. 
[Kd.  Note. — For  other  cases,  see  Evidence,  Cent. 
Dik.  if  471,  474, 651 ;  Dec.  Dig.  <3=»159, 165(3).] 

10.  Bankbuptcy  €=>268  —  Conveyance  bt 
Referee — Operation  and  Effect. 

Where  a  bankrupt  had  no  title  to  land,  a 
sale  thereof  by  the  referee  does  not  vest  title 
in  the  purchaser  as  against  the  true  owners  who 
were  not  parties  to  the  bankruptcy  proceedings. 
[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Cent.  Dig.  S§  372-379;    Dec.  Dig.  ®=>268.] 

11.  Taxation  «=>813— Tax  Titles— Action 
TO  Try  Title  of  Plaintiff. 

Plaintiff  in  an  action  to  cancel  a  tax  deed 
would  not  be  entitled  to  the  entire  use  of  all 
the  land  where  the  .only  evidence  of  title  ex- 
hibited by  .him  is  a  deed  from  a  referee  in 
bankruptcy  limiting  the  conveyance  to  a  present 
undivided  two-thirds  of  the  land,  and  no  title 
is  shown  to  the  interest  of  the  tenant  by  the 
curtesy,  who  still  survives. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  $  1611;   Dec.  Dig.  «8=>813.] 

12.  Champebtt  and  Maintenance  «=7(1)— 
Conveyance  of  Land  Held  Advebselt— 
Sale  in  Bankbttptct  Pbocexdino. 

Under  Ky.  St.  §  210,  providing  that  all 
sales  including  those  under  execution  of  any 
lands  of  which  a  third  person  has  adverse  pos- 
session shall  be  void,  does  not  apply  to  a  sale 
by  a  referee  in  bankruptcy  of  land  of  the  bank- 
rupt. 

[Ed.  Note. — For  other  cases,  see  Champerty 
and  Maintenance,  Cent.  Dig.  58  S4-66;  D>ec. 
Dig.  «S=»7(1).] 

13.  Chakperty  and  Maintenance  ®=»7(2)— 
Conveyance  of  Lands  Held  '^.dvebselt— 
Evidence. 

Evidence  that  a  third  person  was  in  pos- 
session of  land  conveyed  without  showing  wheth- 
er the  possession  was  actual  and  adverse  or 
merely  constructive  is  insufficient  to  avoid  the 
conveyance  for  champerty. 

•  (Ed.  Note. — For  other  cases,  see  Champerty 
and  Maintenance,  Cent  Dig.  H  66-83;  Dec. 
Dig.  «=>7(2).] 

Appeal  from  Circuit  Court,  Bath  County. 

Action  by  John  A.  Daugherty  against  Da- 
vid Anderson.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.  Reversed  and  re- 
manded. 

W.  S.  Gudgell,  of  Owlngaville,  for  appel- 
lant John  A.  Daugherty,  of  Owings'vllle, 
for  appellee. 

HURT,  J.  This  action  was  brout'ht  in 
ordinary  in  the  Bath  circuit  court  by  the  ap- 
pellee, John  A.  Daugherty,  against  the  ap- 
pellant, David  Anderson,  for  the  alleged 
purpose  of  having  a  sheriff's  deed,  which 
appellant  held  for  a  tract  of  land  in  Bath 
county,  adjudged  to  be  void  and  canceled, 
and  to  recover  the  sum  of  $200  in  damages, 
which  he  claimed  that  be  had  suffered  be' 


cause  of  the  detoitioa  of  the  land  by  the 

appellant 

The  appellee,  in  his  petition,  alleged  that 
he  was  the  owner  and  entitled  to  the  posses- 
sion of  the  land;  that  Millie  Homback  was 
the  owner  of  the  land  at  her  death,  on  Jnly 
24,  1900,  and  had  been  the  owner  since  1891; 
that  she  was  married  to  Wm.  Homback  in 
1SS3,  and  she  left  surviving  her,  at  her  death, 
six  children,  all  of  whom  were  Infants;  that 
Seth  Botts,  sheriff  of  Bath  county,  sold  the 
land  for  taxes  due  for  the  year  1905,  and 
conveyed  the  same  to  appellant;  that  the 
sale  of  the  land  was  wrongful,  fraudulent, 
and  not  done  in  due  course  of  law,  for  the 
following  reasons,  jit.:  (1)  That  Wm.  Hom- 
back was  the  owner  of  a  life  estate  and  in 
possession  of  the  land,  but  it  was  not  assess- 
ed for  the  year  1905  as  the  property  of  Wm. 
Homback,  but  was  assessed  as  the  property 
of  B.  F.  Snelllng,  guardian  of  Millie  Hora- 
back's  heirs,  when  said  Snelllng  was  never 
at  any  time  the  guardian  of  the  heirs  of 
Millie  Homback;  (2)  that  more  land  was 
sold  than  was  necessary  to  pay  the  taxes  and 
costs;  that  the  sheriff,  before  making  the 
sale,  never  made  any  demand  nor  tendered 
receipt  to  Wm.  Homback  for  the  taxes,  and 
never  mailed  to  him  any  notice  of  the  taxes 
or  of  the  sale  of  the  land ;  (3)  that  the  sher- 
iff never  filed  in  the  county  clerk's  office  any 
report  of  the  sale;  (4)  the  purchaser  never 
filed  his  certificate  of  purchase  in  the  clerk's 
office;  (5)  the  purchaser  never  gave  any 
notice  to  Wm.  Homback's  heirs  of  his  pur- 
chase of  the  land;  that  J.  J.  Lacey,  a  trus- 
tee In  bankruptcy,  conveyed  an  undivided 
two-thirds  of  the  land  to  him  (appellee),  and 
Wm.  Hornback  conveyed  his  life  estate  in 
the  land  to  him ;  that  appellant  was  wrong- 
fully in  possession  of  the  land  and  was  hold- 
ing same  against  him,  and  prayed  for  a  can- 
cellation of  the  deed  from  the  sheriff  to 
appellant,  the  recovery  of  $200  in  damages 
for  the  detention  of  the  land,  and  all  other 
relief  to  which  be  was  entitled. 

The  appellant  demurred  generally  to  the 
petition,  but  the  court  overruled  the  demur- 
rer, to  which  appellant  excepted.  The  court 
upon  Its  own  motion,  over  the  objection  of 
appellant,  transferred  the  case  to  the  equity 
side  of  the  court's  docket 

The  appellant,  by  bis  answer,  denied  the 
appellee's  ownership  of  the  land,  or  that  he 
was  entitled  to  its  possession,  and  alleged 
that  the  land  was  sold  for  taxes  for  the  year 
1905,  and  that  he  became  the  purchaser  of 
same  on  Mardi  12,  1906,  and  thereafter,  the 
land  not  having  been  redeemed,  the  sheriff, 
on  the  3l8t  day  of  May,  1908,  conveyed  same 
to  him  by  a  deed,  which  he  caused  to  be  re- 
corded, and  took  possession  of  the  land  in 
April,  1906,  and  had  been  in  the  adverse  pos- 
session of  It  Claiming  It  as  his  own  ever 
since  that  time;  that  thereafter,  In  1910, 
while  he  was  in  the  adverse  possession  of  the 
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land,  tile  belrs  of  MOUe  Hornback  conveyed 
the  land  to  T.  J.  Dangberty,  who  thereafter 
was  adjudged  a  bankrupt,  and  bis  Interest  In 
the  land  sold,  when  the  appellee  became  the 
purchaser  of  It;  that  the  claim  of  appellee 
was  champertous  and  void  on  that  account 

The  issues  were  completed  by  a  reply, 
which  traversed  the  affirmative  allegations 
of  the  answer. 

The  appellee  filed  evidence,  which  proved 
that  MUlle  Hombaqk  died  in  the  year  1000, 
leaving  her  husband,  Wm.  Hornback,  and  her 
six  children  surviving  her;  that  Wm.  Horn- 
back  became  the  husband  of  Millie  Hornback 
In  1883,  and  she  acquired  ownership  of  the 
land  in  1891,  and  issue  of  the  marriage  hav- 
ing been  bom  alive,  Wm.  Hornback,  after  ber 
death,  was  the  holder  of  all  the  land  for  bis 
lifetime,  as  a  tenant  by  the  curtesy;  that 
he  was  in  possession  of  the  land  until  1907, 
when,  the  dwelling  upon  It  having  burned,  he 
moved  away  from  It;  that  It  was  assessed 
for  taxes  for  the  year  1905  as  the  property 
of  B.  F.  Snelling,  guardian  of  MllUe  Horn- 
back's  heirs;  that  Snelling  was  never,  at 
any  time,  a  guardian  for  AfUlle  Homback's 
heirs;  that  on  March  12,  1906,  It  was  sold 
for  the  tajces  for  the  year  1905,  by  Seth 
1!otts,  the  sheriff  of  the  county;  that  no 
demand  was  ever  made  for  the  taxes  or  re- 
ceipt tendered  to  any  one  who  owned  an  in- 
terest in  the  land  before  its  sale;  that  no 
notice  was  ever  given  before  the  sale  to 
Hornback  or  any  of  his  children  by  letter 
or  postal  card  of  t&e  intended  sale;  that 
the  purchaser  at  the  sale  never  gave  the  own- 
ers of  the  land  any  notice  of  his  having  pur- 
chased It,  at  any  time,  after  the  sale;  the 
sheriff  never  made  any  report  of  the  sale 
to  the  county  court  clerk,  neither  did  the 
purchaser  ever  file  his  certificate  of  purchase 
in  the  clerk's  office,  and  no  record  of  the  sale 
was  made  anywhere;  that  after  Seth  Botts' 
term  of  office  as  sheriff  had  expired,  he  con- 
veyed the  land  by  deed  to  appellant,  who  was 
the  purchaser  at  the  sale;  that  no  one  had 
ever  offered  to  redeem  the  land;  that  the 
deed  was  made  by  the  sheriff  on  the  31st 
day  of  March,  1908;  that  no  one  being  In 
actual  possession  of  the  land,  the  appellant 
took  possession  of  It,  under  his  deed,  in  1908; 
that  In  1910,  while  appellant  was  in  the  pos- 
session or  claiming  to  be  of  the  land,  but 
the  proof  fails  to  show  whether  his  posses- 
sion was  actual  or  constructive,  Wm.  Horn- 
back  conveyed  bis  Ufe  estate  In  the  land  to 
T.  J.  Dangberty,  and  three  of  his  six  chil- 
dren conveyed  their  remainder  interest  In 
it  to  Dangberty,  bat  this  deed  is  not  in  the 
evidence  nor  is  there  any  proof  of  its  hav- 
ing been  destroyed,  nor  is  Its  absence  ac- 
counted for;  that,  thereafter,  T.  J.  Dangb- 
erty was  adjudged  a  bankrupt,  and  bis  in- 
terest in  the  land  adjudged  to  be  sold;  the 
report  of  the  referee  In  bankruptcy  of  the 
sale  shows  that  an  undivided  two-thirds  In- 
terest in  the  land  was  sold  to  appellee ;  this 
report  was  confirmed  and  a  deed  executed 


to  appellee  for  an  undivided  two-thirds  in- 
terest in  the  land.  The  judgment  for  the 
sale  In  the  bankruptcy  proceedings,  the 
report  of  the  referee  of  the  sale  of  the  land, 
and  the  deed  to  appellee  are  on  file.  It  was 
also  stated  by  the  witnesses  that  appellee  had 
suffered  damages  in  the  sum  of  at  least  $200 
by  appellant's  possession  of  the  land. 

The  cause  having  been  submitted  upon  the 
pleadings  and  evidence,  the  court  adjudged 
that  appellee  was  the  owner  of  all  the  land, 
and  that  he  recover  of  appellant  |200,  with 
Interest  from  the  date  of  the  judgment,  less 
the  sum  of  $7.35,  paid  by  appellant  to  the 
sheriff  for  the  taxes  on  the  land  for  the  year 
1905,  and  appellee's  costs.  To  this  judgment 
the  appellant  objected  and  excepted,  and 
prayed  an  appeal  to  this  court,  which  was 
granted. 

[1]  William  Hornback  being  yet  alive, 
whoever  has  title  to  his  life  estate  in  the 
land  would  be  entitled  to  its  possession  and 
the  rents  and  profits  of  it  After  the  death 
of  Millie  Hornback,  her  husband,  William 
Hornback,  holding  the  land  as  a  tenant  by 
the  curtesy,  was  the  owner  of  the  first  free- 
hold estate  in  the  land,  as  he  was  entitled 
to  occupy  and  use  it  during  his  lifetime,  and 
might  convey  his  estate  to  another  and  veat 
the  vendee  with  the  estate  which  he  held. 

[2]  Section  4019,  Ey.  Statutes,  provides 
that: 

"Real  estate,  or  any  interest  therein,  shall  be 
listed  In  the  county  or  district  where  situated 
against  the  owner  of  the  first  freehold  estate 
therein." 

It  is  the  duty  of  a  life  tenant  to  list  and 
pay  the  taxes  on  the  land.  Creutz  v.  Hell, 
etc.,  89  Ky.  429,  12  S.  W.  926,  11  Ky.  Law 
Rep.  652;  Arnold  v.  Smith,  8  Bush,  163.  The 
land  in  controversy,  for  the  year  1005,  was 
not  listed  for  taxation  against  William  Horn- 
back,  but  against  B.  F.  Snelling,  guardian 
of  Millie  Homback's  heirs.  William  Horn- 
back  was  not  an  heir  of  MUlie  Hornback. 
B.  F.  Snplltng  was  not  the  guardian  of  Millie 
Homback's  heirs,  and  the  Interest  which  Mil- 
lie Homback's  heirs  had  In  the  land  was  the 
remainder  Interest  and  not  the  first  freehold 
estate. 

[3]  Millie  Homback's  hdrs  were  infants 
at  the  time  of  the  assessment  and  sale,  and 
by  the  express  provision  of  the  statute,  the 
purchaser,  appellant,  having  failed  to  give 
the  notice  provided  for  by  section  4156  and 
4168,  Ky.  Statutes,  forfeited  his  right  under 
the  purchase,  and  was  not  entitled  to  re- 
ceive a  deed. 

[4,  5]  A  deed  from  a  sheriff  to  a  purchaser, 
to  land  sold  for  taxes,  vests  the  purchaser 
with  the  fee-simple  title  to  the  land,  if  all 
necessary  steps  have  been  taken  in  making 
the  sale;  and  the  presumption  is  Indulged, 
when  a  sheriff  certifies  that  in  a  sale  of 
land  for  taxes  he  has  done  all  the  things 
necessary  and  required  by  law,  that  he  has 
done  so,  but  this  presumption  may  be  over- 
turned by  proof.   Section  4030,  Ey.  Statutes; 
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Metcalfe  v.  Com.,  etc.,  113  Ky.  761,  68  S.  W. 
1100,  24  Ky.  Law  Rep.  627 ;  Hughes  v.  Owen, 
02  S.  W.  595,  29  Ky.  Law  Rep.  140;  Hus- 
bands V.  Pollvlck,  96  S.  W.  826,  29  Ky.  Law 
Rep.  890;  Alexander  v.  And.,  121  Ky.  105,  88 
S.  W.  1103,  28  Ky.  Law  Rep.  69;  OolUna  t. 
Lane,  151  Ky.  8,  150  S.  W.  977. 

[6]  The  sheriff  who  made  the  sale,  in  the 
Instant  case,  howerer,  did  not  certify  the 
sale  to  the  office  of  the  county  court  clerk, 
and  while  this  would  not  affect  the  title  of 
the  purchaser,  if  Us  certificate  had  eTer 
been  filed  and  recorded  In  the  clerk's  office, 
the  deed  whldi  he  made  to  appellant  was 
made  after  tals  term  of  office  had  expired,  and 
when  he  had  no  authority  to  do  so.  Section 
4159,  Ky.  Statutes. 

[7]  A  valid  assessment  Is  always  a  pre- 
requisite to  a  valid  sale  of  lands  for  taxes, 
and  a  tax  deed  does  not  pass  the  title 
of  any  person  other  than  that  of  the  per- 
son In  whose  name  the  assessment  la 
made.  White  v.  Mcintosh,  145  Ky.  59,  139 
S.  W.  1057;  Johnson  v.  Mdntlre,  1  Bibb, 
295;  Rogers  v.  McAllster,  161  Ky.  488,  152 
S.  W.  571.  Waiving  all  other  questions  In  re- 
gard to  the  sale,  the  land  was  not  assessed 
against  WilUam  Homback,  who  owned  the 
first  freehold  estate  In  the  land,  and  hence 
the  sale  did  not  pass  his  title  to  his  life 
estate  therein.  For  the  reasons  above  stated. 
It  seems  that  the  sale  of  the  land  for  taxes, 
and  the  deed  made  to  appellant,  subsequent 
thereto,  did  not  pass  the  title  to  any  of  the 
Interests  of  the  owners  of  the  land. 

[8]  The  appellee,  being  the  plaintiff  below 
and  holding  the  affirmative  of  the  issue  as  to 
whether  or  not  he  was  the  owner  of  the  land, 
must  recover,  if  at  all,  upon  the  strength 
of  his  own  title,  and  not  on  account  of  any 
defect  in  that  of  hia  adversary  Both  parties 
claim  title  under  Millie  Homback,  and  agree 
that  she  was,  at  her  death  in  1900,  the  owner 
of  the  land,  and  hence  it  la  not  necessary 
that  appellant  should  show  title  farther  than 
to  her.  The  proof  shows  without  contradic- 
tion that  Millie  Homback  died  intestate,  and 
left  six  Infant  children  surviving  her,  who 
succeeded  to  the  ownership  of  the  land  upon 
her  death,  subject  to  a  life  estate  therein  of 
William  Homback.  The  answer  of  appellant 
alleges  that  in  1910  the  heirs  of  Millie  Horn- 
back  conveyed  the  land  to  T.  J.  Daugherty. 
The  conveyance  vested  him  with  title  to  the 
remainder  interest  of  the  children  of  Millie 
Homback,  bat  leaves  WilUam  Homback  still 
the  owner  of  his  life  estate,  and  without 
which  the  appellee  would  not  be  entitled  to 
either  the  possession  or  the  profits  of  the 
land. 

[I]  There  Is  no  competent  evidence  In  the 
record  which  proves  that  William  Hornback 
has  ever  sold  or  conveyed  his  life  estate  in 
the  land  to  any  one.  There  Is  some  parol 
evidence  to  the  effect  that  he  sold  and  con- 
veyed it  to  T.  J.  Daugherty.  It  is  well  set- 
tled that  parol  eTldenoe  la  not  competent  to 


prove  the  existence  or  contents  of  a  deed, 
when  It  Is  not  shown  that  the  deed  has  been 
lost  or  destroyed.  The  only  way  to  prove 
the  existence  or  contents  of  a  deed,  which  Is 
In  existence  and  within  the  power  of  the 
party  undertaking  to  make  the  proo^  is  to 
produce  it. 

[II]  If  T.  J.  Daugherty  has  no  title  to  the 
land,  the  sale  of  It  by  the  referee  In  Ixink- 
ruptcy  and  the  purchase  of  It  by  appellee  at 
such  sale  and  the  conveyance  of  It  to  him  by 
the  referee  would  not  vest  him  with  any  ti- 
tle, as  neither  William  Homback  nor  the 
heirs  of  Millie  Hornback  were  parties  to  the 
proceedings  to  declare  T.  3.  Daugherty  a 
bankrupt  and  to  settle  his  estate. 

[11]  Further,  the  appellee  would  not  be  en- 
titled to  the  entire  use  of  all  the  land,  unless 
be  is  the  owner  of  the  life  estate  of  William 
Homback.  The  report  of  the  sale  made  by 
the  referee  In  bankroptcy  of  the  Interest  of 
T.  J.  Daugherty  In  the  land  shows  that  only 
an  undivided  two-thirds  Interest  In  tbe  land 
was  sold  and  purchased  by  appellee,  and 
only  an  undivided  two-thirds  interest  In  the 
land  was  conveyed  to  appellee,  as  appears 
from  the  deed  which  the  referee  in  bankrupt- 
cy made  to  appellee.  Hence  appellee  fails  to 
show  title  from  William  Hornback  and  the 
heirs  of  Millie  Homback  to  any  Interest  in 
the  land,  and  the  only  evidence  of  title  ex- 
hibited by  Mm  Is  the  deed  from  the  referee^ 
which  limits  his  claim  to  a  present  undivided 
two-thirds  of  the  land.. 

[12]  The  appellant  contends  that  the  Judg- 
ment against  him  ought  to  be  reversed,  be- 
cause at  the  time  tbe  appellee  acquired  bis 
title  to  the  land,  that  he  was  then  in  the 
adverse  possession  of  the  land,  and  hence  tbe 
title  of  appellee  is  champertous  and  void. 
Such  claim  does  not  avail  anything  aa 
against  the  validity  of  tbe  sale  made  by  the 
referee  In  bankruptcy  and  purchase  by  the 
appellee  at  that  sale,  and  tbe  conveyance 
made  to  him  in  consequence  thereof,  as  tbe 
statute  which  relates  to  champertous  sales 
and  conveyances  does  not  apply  to  Judicial 
sales.  Carlisle  v.  Casslday,  46  S.  W.  490,  20 
Ky.  Law  Rep.  562;  Arnold  v.  Stephens,  17  S. 
W.  859,  13  Ky.  Law  Rep.  622;  Preston  v, 
Breckinridge,  86  Ky.  619,  6  S.  W.  641,  10  Ky. 
Law  Rep.  2.  The  statute  referred  to  is  sec- 
tion 210,  Ky.  Statutes,  and  provides,  in  part, 
as  follows: 

"All  sales  or  conveyances,  including  tboae 
made  under  execution,  of  any  lands,  or  Uie  pre- 
tended right  or  title  to  the  same,  of  which  any 
other  person,  at  tbe  time  of  such  sale,  contnct 
or  conveyance,  has  adverse  possession,  shall 
be  null  and  void." 

[1 S]  Hence  if  any  sale  and  conveyance  was 
made  by  William  Hombadc  to  any  one  under 
whom  appellee  claims  title,  prior  to  the  sale 
and  conveyance  in  tbe  bankruptcy  proceed- 
ings, at  a  time  when  the  appellant  yna  in 
the  adverse  possession  of  the  land,  socb 
sale  and  conveyance  was  champertous  and 
void.    The  evld«ice  In  tbe  case,  bowever, 
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ftiUs  to  proTe  an  advene  posseaslon  In  ap- 
pellant of  tlie  land,  at  any  time.  The  wit- 
nesses state  that  he  was  In  posseaslon  of  the 
land,  but  whether  thely  Intended  by  their 
statements  to  say  that  appelant  was  in  the 
actual,  adverse  possession,  or  merely  that 
he  was  claiming  a  constructive  possession 
under  the  deed  which  he  held  from  the  sher- 
iff, we  are  unable  to  say,  and  no  Cacts  are 
proven  by  which  it  can  be  determined  what 
character  of  possession,  if  any,  he  had 
of  the  land.  Only  an  adverse  possession  by 
appellant,  as  defined  by  the  law,  would 
render  void  a  sale  and  conveyance  of  the 
lands  from  the  Hombacks  to  any  one  else. 

For  the  reasons  indicated  the  Judgment  is 
reversed,  and  the  cause  remanded  for  pro- 
ceedings consistent  with  this  opinion,  and  the 
parties  may  amend  their  pleadings  and  fur- 
ther prepare  the  case,  so  as  to  present  It  for 
a  determination  upon  its  merits,  if  they  de- 
sire to  do  BO. 


TINSLBY  V.   JONDS. 

(Court   of  Appeals   of  Kentucky.     March   21, 
1»1«.) 

1.  Appxal  and  Ebbob  <g=5>!50(l)— Coubts— Ju- 
BiBDicnoN — CrBcuiT   OoxjBT— "Amount   nr 

CONTBOVEBST' '— STATUTB. 

In  an  action  for  damages  for  personal  in- 
jury, where  plaintiff  recovered  judgment  for 
$750,  and  the  defendant  wag  awarded  a  new 
trial,  and  where  plaintiff,  on  the  second  trial, 
recovered  judgment  for  $360,  the  purpose  of  the 
appeal  waa  to  substitute  the  first  judgment  for 
that  rendered  on  the  second  trial,  and  the 
"amount  in  controversy"  on  the  original  appeal 
was  the  difference  between  the  two  judgments, 
or  $400,  and  the  amount  in  controversy  on  the 
cross-appeal  was  the  amount  of  the  second 
judgment,  or  $350.,  ^ud,  under  the  express  pro- 
vision of  Ky,  St  §  950,  the  circuit  court  could 
not  grant  an  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {{  233-286,  240-253;  Dec. 
Dig.  ®=>50(1). 

For  other  deflnltlons,  see  Words  and  Phrases, 
First  and  Second  Series,  ^Lmount  in  Contro- 
versy.] 

2.  AFPBAI.    and     E2BB0B    <3=»78Z— DlSUIBSAL— 
JCBISDICTIONAL    AMOCNT. 

In  such  case,  the  appeal  would  be  dis- 
missed; and,  the  amount  in  controversy  on  the 
croes-appeal  being  less  than  the  jurisdictional 
amount,  the  cross-appeal  would  follow  the  origi- 
nal appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent,  Dig.  {f  3123,  8124 ;  Dec.  Dig.  «s» 
782.] 

Appeal  from  Circuit  Court,  Jefferson  Coun< 
ty,  Common  Pleas  Branch,  Second  Division. 

Action  by  Julia  Tinsley  against  Fred  D. 
Jones.  Judgment  for  plaintiff,  new  trial 
awarded,  and  second  Judgment  for  plaintiff 
for  a  smaller  amount,  from  which  he  appeals 
and  defendant  prosecutes  a  cross-appeaL 
Appeal  and  cross-appeal  dismissed. 

Robt  U  Page  and  Edward  6.  Hill,  both 
at  Louisville,  for  appellant.  Benjamin  F. 
Gardner,  of  Louisville,  for  appellee. 


CLAY,  O.  In  this  action  for  damages  for 
personal  Injuries,  plaintiff,  Julia  Tinsley,  re- 
covered of  the  defendant,  Fred  O.  Jones,  a 
verdict  and  Judgment  for  $750.  A  new  trial 
was  awarded,  and  on  the  second  trial  she 
recovered  a  verdict  and  judgment  for  $350. 
Plaintiff  was  granted  an  appeal  b^ow,  and 
defendant  prosecutes  a  cross-appeal. 

[1]  Since  the  purpose  of  the  appeal  is  to 
substitute  the  first  Judgment  for  that  ren- 
dered on  the  second  trial,  the  amount  in 
controversy  on  the  original  appeal  Is  the  dif- 
ference between  the  two  Judgments,  or  the 
sum  of  $400.  The  amount  In  controversy  on 
the  cross-appeal  by  the  defendant  is  the 
amount  of  the  second  Judgment,  or  the  sum 
of  $350. 

[2]  A  circuit  court  has  no  authority  to 
grant  an  appeal  from  a  Judgment  for  money, 
where  the  amount  In  ccmtroversy  Is  less  than 
$500,  exclusive  of  Interest  and  costs.  Ken- 
tucky Statutes,  {  950 ;  Chllders  et  al.  v.  Bat- 
liff  et  aL.  164  Ky.  123, 175  S.  W.  26.  In  such 
a  case  the  appeal  will  be  dismissed;  and 
where  the  amount  in  controversy  on  the 
croes-appeal  is  less  than  the  jurisdictional 
amount,  the  cross-appeal  will  follow  the  orig- 
inal appeal. 

The  appeal  Is  dismissed. 


OOBBIN  ICE  &  CARBONATING  CO.  v.  EL- 
LISON. 

(Court  of  Appeals  of  Kentucky.    March  21, 
1916.) 

1.  Mastek  and  Ssbvant  <S=s>217(11)— Abstjmp- 
xioN  OF  Risk— Dangbeous  Place  of  Work, 

Plaintiff,  employed  in  defendant's  ice  plant, 
and  injured  by  falling  from  a  platform  in  a 
storage  room  at  the  top  of  an  elevator,  when 
the  ice  hook  with  which  he  was  trying  to  remove 
a  block  of  ice  from  the  elevator  to  the  platform 
pulled  loose  from  the  ice,  who  had  been  working 
there  for  the  preceding  four  years,  who  had  fre- 
quently done  the  same  work,  and  who  was  fa- 
miliar with  the  manner  by  which  it  was  done 
and  with  the  platform  and  the  space  between  the 
elevator  opening  and  its  outer  edge,  which  had 
no  bannisters,  and  who  undertook  to  anload  the 
ice  on  the  side  of  the  platform,  leaving  him 
much  less  space  to  work  than  if  he  had  unloaded 
it  on  the  side  next  to  the  wall,  as  was  generally 
done,  and  as  be  was  instructed  to  do,  assumed 
the  risk  of  injury,  and  the  master  was  not 
chargeable  with  liability  for  injury  resulting 
from  the  condition  of  his  place  of  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  583;  Dec.  Dig.  <S=> 
217(ll).i 

2.  Masteb  and  Sebvant  ®=al07(l)  —  Tools 
AND  Appliances— Defect. 

The  fact  that  a  pair  of  ice  books  or  tongs 

gulled  loose  from  a  biqck  of  ice  through  the 
reaking  of  the  ice  at  point  of  hold  did  not  result 
from  any  defect  in  the  tooL 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f§  199,  212;  Dec.  Dig.  «s> 
107(1).] 

8.  Masteb  and  Sebvant  «=»278(21)— Action 

FOR    InJUBT    —    EVIDKNCaC   —    iNBtJFnODCNT 

Help. 

In  a  servant's  action  for  injury,  evidence 
held  not  to  show  that  defendant  failed  to  for- 
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niah  him  Baffident  and  necessary  hrip  to  per- 
form the  duties  required  of  bim. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  977;  Dec.  Dig.  €=s 
278(21)J 

4.  Kastgb  and  Servant  ^=3239— Injitby  to 
Servant  —  Contkibutoby  Neolioenck  — 
Method  of  Woek. 

▲  servant,  attempting  to  remove  a  newly 
manufactured  block  of  ice  from  an  elevator  to  a 
platform  in  the  storage  room  of  defendant's  ice 
plant,  who  placed  his  ice  hooks  so  near  the  edge 
of  the  block  as  to  make  it  likely  that  the  ice 
would  break  loose  at  that  point,  was  negligent, 
defeating  his  recovery,  under  the  rule  that  where 
there  is  a  safe  and  unsafe  way  for  a  servant  to 
perform  his  work,  and  he  selects  the  unsafe  one, 
the  master  was  not  liable  for  resulting  injury, 
unless  he  directed  the  servant  to  do  the  work  in 
that  particular  way,  or  the  danger  in  doing  it 
in  that  way  was  not  appreciated  by  the  serv- 
ant 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  gj  749,  750 ;   Dec.  Dig.  «=» 

Appeal  from  Circuit  Court,  Whitley  County. 

Action  by  Edd  Ellison  against  the  Corbln 
Ice  &  Carbonatlng  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Berersed, 
with  directions.  • 

S.  H.  Kash,  of  Corbln,  and  Tye,  SUer  & 
GatUfl,  of  Williamsburg,  for  appellant. 
Stephens  &  Steely,  of  Wllllamsbarg,  for  ap- 
pellee. 

THOMAS,  J.  Appellant,  Corbln  Ice  &  Car- 
bonatlng  Company,  owns  and  operates  an  Ice 
plant  In  the  town  of  Corbln,  Whitley  county, 
Ky.  Its  plant  Is  located  near  the  raUroad 
track,  and,  besides  manufacturing  and  selling 
Ice  In  the  usual  way.  It  Is  also  engaged  In,  as 
a  part  of  its  business,  the  Idng  or  re-lclng 
of  refrigerator  cars,  as  It  may  be  called  up- 
on by  the  raUroad  company  to  do  so.  As  a 
I>art  of  Its  equipment  for  doing  this,  there 
is  constructed  from  Us  storage  room  and 
extending  out  to  the  railroad  track  a  chute, 
which  enters  Into  the  storage  room  by  a 
small  aperture  through  which  the  Ice  Is  put 
Into  the  chute  and  conducted  through  it  to 
the  car  In  suin)lying  It  with  Ice.  In  the 
storage  room  where  the  Ice  Is  kept,  and  by 
tlie  side  of  the  wall  next  to  the  railroad 
track,  is  a  platform  erected  about  15  feet 
above  the  floor  of  the  storage  room,  and 
which  iB  9  feet  and  2  Inches  wide  and  23 
feet  and  3  Inches  long.  There  Is  an  opening 
in  this  platform,  next  to  the  wall  of  the 
storage  room,  through  which  an  elevator 
passes,  by  means  of  which  the  ice  Is  brought 
to  the  platform,  from  which  it  Is  put  into  the 
chute  for  the  purposes  stated.  The  floor  of 
the  elevator  Is  a  perfect  square,  and  is  6  feet 
and  3  Inches  each  way ;  the  opening  in  the 
platform  through  which  It  passes  being  pi-ac- 
tically  the  same  size.  There  Is  no  bannlster- 
Ing  along  the  edge  of  this  platform  at  either 
end,  or  on  the  side  furthest  from  the  wall  of 
the  building.  The  opening  through  It  for 
the  elevator  is  on  the  side  next  to  the  wall. 


and  against  It  and  the  aperture  In  the  wall 
through  which  the  Ice  Is  put  Into  the  chnte 
Is  2  feet  and  11  inches  from  the  edge  of  the 
elevator  opening.  From  the  outer  edge  of 
this  opening  to  the  outer  edge  of  the  plat- 
form Is  but  2  feet  and  9  Inches. 

In  July,  1914,  the  appellee,  who  was  about 
23  years  of  age,  and  who  had  been  worUng 
at  the  plant  of  appellant  for  nearly  4  years, 
was  Instructed  to  go  into  the  storage  room 
and  carry  to  the  platform,  by  means  of  the 
elevator,  some  ice  as  It  was  expected  that 
it  would  be  needed  within  a  short  while  for 
the  purpose  of  Idng  some  cars  soon  to  ar- 
rive. He,  together  with  a  fellow  workman, 
undertook  to  do  this,  and  loaded  on  the  ele- 
vator five  blocks  of  ice,  and  carried  same 
up  to  the  platform  to  be  unloaded  thereon, 
80  that  It  might  be  used  for  the  purposes 
stated.  He  undertook  to  remove  one  of  these 
blocks  by  the  use  of  Ice  hooks  off  of  the  ele- 
vator onto  the  platform,  and  In  doing  so  the 
hold  which  the  hooks  had  on  the  block  of 
Ice  broke  loose  by  tearing  the  ice,  and  he  was 
thereby  made  to  fall  from  the  platform  to 
the  floor  below,  a  distance  of  15  feet,  where- 
by he  sustained  injuries,  to  recover  damages 
for  which  he  filed  this  suit  Upon  a  trial 
be  was  awarded  by  the  Jury  a  verdict  of 
$500,  upon  which  Judgment  was  rendered: 
and,  complaining  of  that,  this  appeal  Is  pros- 
ecuted by  the  Ice  company. 

The  petition,  after  alleging  that  it  was  the 
duty  of  the  appellant  to  do  so,  charged  that 
It  negligently — 

"refused  and  neglected  to  provide  for  this  plain- 
tiff, or  to  use  ordinary  care  to  provide  for  him, 
a  reasonably  safe  place  in  which  to  work,  and 
perform  the  work  which  he  was  ordered  to  do 
by  it,  and  failed  and  refused  to  employ  and  fui> 
nish  him  sufficient  and  necessary  help  and  as- 
sistance to  do  and  perform  the  said  work,  and 
necessary  and  safe  tools,  appliances,  and  equip- 
ment with  which  to  work  and  perform  the  said 
labor." 

It  will  be  seen  that  the  three  grounds  up- 
on which  a  recovery  is  sought  are:  (1)  TbtA 
the  defendant  failed  to  furnish  him  a  rea- 
sonably safe  place  in  which  to  work;  (2) 
that  the  defendant  faUed  to  furnish  him  rea- 
sonably safe  tools,  equipment,  and  appliances 
with  which  to  work;  and  (3)  that  the  de- 
fendant failed  to  furnish  him  sufl9clent  and 
necessary  help  to  perform  the  duties  require 
ed  of  him. 

The  allegations  of  the  petition  were  denied 
by  the  answer,  and  contributory  negligence 
and  assumed  rlBk  were  each  affirmatively 
relied  upon  in  separate  paragraphs  thereof; 
these  last  two  defenses  being  denied  by  re- 
ply. 

[1  ]  As  stated,  the  appellee  had  been  work- 
ing at  this  Ice  factory  for  something  near 
four  years  preceding  the  accident,  and  while 
he  was  not  constantly  engaged  in  elevating 
the  ice,  as  he  was  at  the  time  of  the  accident, 
he  had  done  this  work  on  different  occasions 
about  as  frequently  as  any  of  the  other  em- 
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ployte;  there  being  none  of  tbem  wboee  job 
was  to  elevate  Ice  only.  It  18  shown,  and 
not  denied,  tliat  he  was  perfectly  familiar, 
not  only  with  the  method  by  which  this  was 
done,  but  also  with  the  platform,  including 
its  dimensions,  and  the  space  between  the 
opening  in  it  for  the  elevator  and  its  outer 
edge,  which,  as  stated,  had  no  bannisters. 
On  this  occasion  he  stood  on  tlie  narrow  strip 
of  the  platform  next  to  its  outer  edge,  and 
when  his  hold  on  the  block  of  ice  broke  loose 
he  fell  over  that  edge  of  the  platform  to  the 
floor  below.  The  ice  could  have  been  un- 
loaded from  the  elevator  upon  a  portion  of 
the  platform  near  to  the  aperture  In  the  wall 
connecting  with  the  chute,  which  would  have 
left  it  near  to  that  opening,  and  also  have 
afforded  appellee  a  much  larger  space  on  the 
platform  to  have  done  his  work  of  r«novlng 
the  ice  off  of  the  elevator;  it  being  a  much 
safer  place  for  him  to  have  done  his  work, 
and  is  the  place  where  the  proof  shows  it 
was  most  generally  done,  and  where  the  em- 
ployes were  instructed  by  those  in  charge 
of  the  plant  to  do  it  It  Is  furthermore  prov- 
en that  to  have  had  bannisters  along  this 
platform  would  have  seriously  interfered  with 
the  business  of  appellant  and  the  purposes  for 
which  the  platform  was  constructed.  Appellee 
was  perfectly  familiar  with  the  work,  as  well 
as  with  the  equipment  of  the  plant  The  danger 
Incident  "to  the  work,  if  any,  was  perfectly 
patent  to  him ;  it  being  plain  even  to  a  care- 
less observer.  Under  the  evidence,  he  was 
as  familiar  with  the  conditions  as  was  the 
owner  of  the  factory.  There  is  no  reliance 
in  the  petition,  nor  any  evidence  in  the  rec- 
ord to  sustain  it,  that  he  had  made  any  com- 
plaint of. the  unsafety  of  the  place,  if  any; 
nor  was  there  ever  at  any  time  any  promise 
made  to  him  by  any  one  superior  in  author- 
ity that  any  such  supposed  dangerous  condi- 
tion could  be  remedied.  Under  these  facts 
we  see  no  room  for  Invoking  ttie  "safe  place" 
doctrine  in  appellee's  behalf. 

Similar  conditions  have  many  times  been 
before  this  court,  wherein  a  recovery  under 
the  rule  Invoked  was  denied.  A  very  in- 
structive case  Is  that  of  Flaig  v,  Andrews 
Steel  Ck).,  141  Ky.  391, 132  S.  W.  1015.  Brief- 
ly stated,  the  facts  In  that  case  were:  That 
the  plaintiff  had  been  working  for  only  eight 
days  in  the  factory  of  the  steel  company.  Its 
business  being  that  of  manufacturing  steel 
and  preparing  It  in  bars  for  the  use  of  its 
cnstomers.  The  method  by  which  the  steel 
would  be  cut  into  bars  was  that  a  long  piece 
of  steel  would  be  placed  upon  a  table  and 
poshed  or  polled  the  proper  distance  (owing 
to  the  length  desired),  and  with  shears  cut 
into  bars  of  the  length  desired.  The  plaintiff 
was  located  at  the  end  of  the  table  with  an 
Iron  hook,  and  it  was  his  duty  to  keep  these 
long  pieces  of  steel  in  position  and  properly 
adjusted  for  the  use  of  the  shears.  Some- 
times in  running  out  to  the  end  of  these  long 
bars  there  would  be  pieces  shorter  than  those 
being  prepared,  and  these  would  be  put  into 


a  pit  under  the  center  of  the  table  prepared 
for  that  purpose.  While  plaintiff  was  at- 
tempting to  adjust  one  of  the  long  bars  his 
hook  slipped  off  of  it,  and  he  was  precipitat- 
ed into  the  pit,  sustaining  the  injuries  for 
which  he  sued.  This  pit  was  unbannistered, 
and  the  place  where  plaintiff  was  compelled 
to  do  his  work  was  only  about  3  feet  11 
inches  from  the  opening  of  the  pit  A  recov> 
ery  was  sought  upon  precisely  the  same 
grounds  as  are  alleged  by  appellee  In  this  case, 
except  that  It  was  there  claimed  that,  inas- 
much as  the  plaintiff  had  worked  only  eight 
days,  he  had  not  become  sufficiently  aware 
of  the  danger  to  appreciate  it,  and  that  he 
was  therefore  entitled  to  be  Instructed  as  to 
such  danger  which  had  not  been  don&  He 
was  not  allowed  the  benefit  of  this  ground, 
because,  as  this  court  found,  tlie  situation 
was  perfectly  plain  and  manifest  to  him. 
This  court  upon  this  point  said: 

"It  will  be  readily  seen  that  there  really  was 
nothing  in  which  appellee  could  have  instructed 
appellant  that  he  did  not  already  know.  His 
years  of  experience  in  the  use  of  tools  around 
blfu&smith  shops,  his  connection  with  rolling 
mills  in  the  capacity  of  laborer  or  blacksmith, 
and  his  general  use  of  tools  as  a  mechanic,  sure- 
ly fitted  him  to  understand  the  uses  of  the  rod 
with  which  he  was  required  to  work.  He  was 
likewise  familiar  with  the  danger  of  injury  that 
would  result  to  him  if  he  fell  Into  the  pit.  His 
injury  was  simply  the  result  of  an  accident  due 
to  no  fanlt  on  the  part  of  appellee  to  instruct 
him  or  to  furnish  him  with  tools  reasonably  safe 
and  suitable  for  the  work  in  which  he  was  en- 
gaged." 

Further  on  and  upon  the  same  point  the 
court  said: 

"Appellant  knew  and  understood  that  the  pit 
was  open  and  uncovered,  and  knew  that  it  was 
only  8%  or  4  feet  from  the  point  where  he  was 
standing  to  its  edge.  He  likewise  knew  that  if 
he  fell  into  it  he  was  liable  to  be  injured ;  and 
with  this  knowledge,  without  complaint,  he  set 
about  to  do  the  work  assigned  to  him." 

See  also  Williams  v.  L.  &  N.  R.  Co.,  Ill  Ky. 
822,  64  S.  W.  738 ;  Wallace  v.  S.  C.  &  O.  St 
Ry.  Ca,  118  S.  W.  962;  Harper  v.  I.  C.  By. 
Ck).,  131  Ky.  225,  115  S.  W.  198;  Wilson  v. 
Chess  &  Wymond  Co.,  117  Ky.  567,  78  S.  W. 
453;  Ohio  Valley  Ry.  Co.  v.  Copley,  159  Ky. 
38,  166  S.  W.  625;  Ebos'  Adm'x  v.  Kentucky 
Distilleries  &  Warehouse  Co.  et  al.,  163  Ky. 
555,  174  S.  W.  14;  Burch  v.  Louisville  Car 
Wheel  &  Railway  Supply  Co.,  146  Ky.  272, 
142  8.  W.  414;  Glenn's  Adm'r  v.  C,  N.  O.  & 
T.  P.  By.  Co.,  157  Ky.  453,  163  S.  W.  461; 
Bracken  v.  Myers,  153  Ky.  274,  155  S.  W.  383. 

From  these  authorities  It  will  be  seen  that 
the  court  is  committed  to  the  rule  that  if  the 
place  where  the  servant  is  required  to  do  his 
work  is  hazardous,  and  the  plaintiff  is  thor- 
oughly familiar  with  such  condition,  and 
without  complaint  continues  to  do  his  work, 
he  assumes  the  risk,  and  the  master  is  not 
chargeable  under  such  circumstances  with 
liability  for  injuries  resulting  from  the  condi- 
tion of  the  place.  As  said  in  the  case  of 
Hari»er  v.  I.  C;  Ry.  Co.  and  quoted  with  ap- 
proval In  the  Flaig  Case^  supra; 
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"The  master  la  not  an  inaurer.  Every  em- 
ployA  in  every  bosineaa  must  assume  some  risks 
and  dangers  that  are  incident  to  it,  or  that  may 
happen  even  with  the  utmost  care  on  the  part  of 
the  employer  to  prevent  or  guard  against  them. 
Liability  ought  not  to  be  fastened  on  the  master 
for  every  injury  that  iiis  servants  may  receive." 

And  In  the  case  of  Wilson  v.  Chess  ft  Wy- 
mond  Co.,  supra,  this  court  said: 

"If  the  work  is  In  and  of  itself  dangeroas,  the 
master  does  not  Insure  against  such  dangers. 
On  the  contrary,  there  is  nothing  better  settled 
than  that  the  servant  assumes  the  ordinary  risks 
and  hazards  incident  to  the  character  of  his 
work." 

This  court  again  applied  this  rule  In  tbe 
Bnrcb  Case,  supra,  wherein  It  said: 

"The  danger  of  being  burned  by  the  molten  mat- 
ter was  one  of  the  risks  ordinarily  and  usual- 
ly incident  to  the  business.  Appellee  knew  this 
fact  and  appreciated  the  danger.  Therefore  he 
assumed  the  risk.  Nor  does  the  fact  that  ap- 
pellee might  have  provided  appellant  with  a 
chain,  or  erected  an  intervening  wall,  or  adopt- 
ed some  other  method  of  doing  the  work,  affect 
the  question,  for  it  is  well  settled  that  where  a 
servant,  knowing  the  hazards  of  his  employment 
as  the  business  is  conducted  is  injured  while 
engaged  therein,  he  cannot  recover  merely  on  the 
ground  that  there  was  a  safer  mode  in  which  the 
business  might  have  been  conducted,  the  adop- 
tion of  which  would  have  prevented  the  injury." 

There  Is  nothing  shown  In  this  case  why 
we  should  relax  this  rule  so  thoroughly  es- 
tablished in  this  state.  To  do  so  would  not 
only  require  us  to  overrule  a  long  line  of  de- 
cisions from  this  court,  but  would  also  result 
In  placing  a  premium  upon  the  negligence 
and  carelessness  of  the  servant,  making  the 
master  an  absolute  Insurer  of  his  servant 
against  all  accidents.  This  would  be  unjust 
to  the  master,  as  well  as  violative  of  all 
tbe  rules  of  law  upon  the  subject,  and  Its 
tendency  would  be  to  create  laxness  upon 
the  part  of  the  servant  resulting  In  the  more 
frequent  happening  of  accidents.  We  there- 
tore  conclude  that  appellee  Is  not  entitled  to 
recover  on  the  first  ground  relied  upon. 

[2]  The  second  ground  urged  by  plaintiff 
as  entitling  him  to  recover  may  be  disposed 
of  by  saying  that  there  Is  no  evidence  to  sup- 
port It.  The  only  tool  which  It  was  necessary 
for  tbe  appellee  to  use  and  tbe  only  one 
which  he  did  use  was  a  pair  of  books  or 
tongs.  Without  resorting  to  what  Is  known 
as  "the  simple  tool  doctrine,"  It  can  safely 
be  said  that  the  loosening  of  tbe  hooks  from 
the  block  of  Ice  whereby  tbe  appellee  was 
precipitated  to  tbe  floor  below  Is  not  shown 
to  have  resulted  from  any  defect  In  the  tool. 
On  tbe  contrary,  it  Is  shown  by  himself  and 
all  of  the  witnesses  testifying  In  the  case 
that  this  was  produced  by  the  breaking  of 
tbe  Ice  at  the  place  where  tbe  tongs  or  hooks 
bad  bold  of  It 


[3]  As  to  the  third  groand  rdled  upon  for 
recovery,  It  Is  shown  by  appellee  hlnwelf  that 
there  Is  no  extra  help  needed  In  tbe  handling 
of  the  Ice  as  was  being  done  by  him  at  the 
time  of  the  accident  Hla  testimony  upon 
this  point  la: 

"Q.  Did  it  take  more  than  one  man  to  handle 
the  block  ?  A.  No.  Q.  During  all  the  time  yoo 
stayed  there,  did  you  ever  see  more  than  one  man 
handle  the  block  of  ice?    A.  No." 

There  Is  no  proof  to  tbe  contrary  In  the 
record,  and  Indeed  tbe  point  is  not  Insisted 
upon  by  appellee's  counsel  In  bis  brief.  It 
might  here  be  observed  that  this  ice  could 
have  been  taken  from  the  elevator  at  the 
point  near  to  tbe  opening  into  the  chute 
which  would  have  been  perfectly  safe,  and 
this  was  the  way  by  which  it  was  generally 
done,  and  appellee  himself  concedes  that  this 
would  have  been  the  better  mode  to  have 
removed  It  Instead  of  doing  this,  he  chose 
to  unload  It  at  a  iK>lut  near  tbe  edge  of  tlie 
unbannlstered  platform  and  onto  a  narrow 
space  of  it  between  Its  edge  and  tbe  elevator. 

[4]  It  is  furthermore  shown  that  this  block 
of  ice  was  newly  manufactured,  and  that  the 
place  on  the  block  of  ice  where  plaintiff 
placed  his  books  was  so  near  tbe  edge  as  to 
make  it  most  likely  that  the  ice  would  pull 
loose  at  that  point.  This,  if  true,  was  clear- 
ly a  negligent  act  on  bis  part.  The  rule  is 
well  settled  that  where  there  is  a  ,safe  and 
an  unsafe  way  for  a  servant  to  perform  his 
work,  and  be  selects  tbe  unsafe  one,  the  mas- 
ter is  not  liable  for  injuries  which  might  be 
sustained  in  consequence,  unless  he  directed 
the  servant  to  do  the  work  In  that  particu- 
lar way,  and  the  danger  iu  doing  it  tliat  way 
was  not  appreciated  by  the  servant;  this 
rule  being  stated  in  tbe  case  of  Brucken  v. 
Myers,  153  Ky.  274,  156  S.  W.  383,  as  follows: 

"It  is  also  true  that  if  there  is  a  safe  and  un- 
safe way  of  doing  a  thing,  and  the  employ^  is 
acquainted  with  both  methods,  and  voluntarily 
selects  the  unsafe  one  when  he  could  have  se- 
lected the  safe  one,  he  cannot  hold  the  master 
liable  for  an  injury  received,  as  he  will  be  deemed 
to  have  voluntarily  assumed  the  risk  of  adopting 
the  dangerous  in  place  of  the  safe  method  of  do- 
ing his  work." 

Under  tbe  facts  of  this  case  and  tbe  law  in 
this  state,  as  we  have  shown,  it  is  manifest 
that  tbe  appellee  failed  to  show  bis  right  to 
recover.  At  the  close  of  the  testimony  for 
plaintiff,  as  well  as  at  the  close  of  all  the 
testimony,  tbe  defendant  offered  and  moved 
tbe  court  for  a  directed  verdict'  in  its  behalf, 
which  was  overruled.  With  the  record  in 
tbe  condition  which  we  find  It,  we  are  con- 
strained to  hold  that  this  motion  should 
have  been  sustained. 

The  Judgment  is  reversed,  with  dlrectloiu 
to  proceed  In  accordance  with  this  opinion. 
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NOBTH  BAST  COAL  CO.  y.  SBTZEB. 

(Goort  of  Appeals  of  Kentucky.    March  21, 
1910.) 

1.  Apfkai.  ard  Brbos  Qs>1004(1)— Bxtixw— 
EXOKSBITI    Damaokb. 

A  verdict  for  personal  injuries,  while  per- 
haps large,  not  being  so  excessive  as  to  suggest 
^lasaion  or  prejudice  and  so  constitute  ground 
or  new  trial  under  Civ.  Code  Prac.  |  340,  snbd. 
4.  will  not  cause  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3W4,  3946;  Dec.  Dig.  «=» 
1004(1).] 

2.  Tbial  «=3l41— Submission  to  Jubt— Um- 

CONTBOVXBTED  CviD£>-CE. 

The  evidence  showing  conclaaivelr  and 
without  contradicticm  that  one,  and  which,  of 
two  servants  was  superior  iu  authority,  there 
was  no  error  in  not  submitting  Uie  quwtion  to 
the  Jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
liig.  i  336;   Dec.  Dig.  «=>141.] 

8.  Masteb  and  Servant  e=»258(15)— Injttet 
TO  Sebvant>— Unsafe  Placb— Petition. 
The  petition,  in  a  servant's  action  for  in- 
jury while  working  in  a  mine,  while  not  accur- 
ately drawn,  held  to  charge,  in  addition  to  fail- 
ure to  furnish  props  when  demanded,  that  the 
accident  resulted  from  defendant's  negUgence 
and  failnie  to  famish  plaintiff  a  safe  place  to 
work,  because  of  the  unsafe  condition  of  the 
rock,  under  which  he  was  induced  to  work  by 
representations  of  the  superior  officer  that  it 
was  not  dangerous,  though  there  was  In  it  an 
apparent  defect 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  830;  Dec.  Dig.  <8=»258 
(15).] 

4.  Master  and  Servant  <S=>2lil{2)  —  Plm.cz 

TO  Work— AsaiDRANCE  of  Master. 

A  loader,  working  in  a  mine  under  the  eye 
of  hla  tuperior,  when  assured  by  him  that  the 
roof,  in  which  thev  bad  discovered  a  crack,  was 
not  dangerous,  ana  directed  by  him  to  so  abpad 
and  shovel  the  coal  ft^im  under  it,  though  having 
ipisgivings  as  to  the  safety  of  lae  place,  could 
rely  on  the  superior  knowledge  of  his  superior, 
unless  the  danger  was  so  obvious  that  a  reason- 
ably prudent  person  would  have  refused  to  do 
the  work. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant   Cent   Dig.    g  676;     Dec.    Dig.   «=> 
231(2).] 
6.  Appeal  ai?d  Error  «=»1066  —  Hakiclxss 

Bbbob— Instbuctions. 

Where  the  alleged  assurance  of  safety  of 
the  roof  of  a  mine,  if  given  at  all,  to  a  servant 
by  his  superior,  was  given  immediately  before 
slate  fell  from  it,  so  that  the  jury  could  not  have 
escaped  the  conclusion  that  the  place  was  dan- 
gerons  at  the  time,  and  the  assurance  negligently 
^ven.  failure  to  incorporate  a  finding  of  those 
conditions  into  an  instruction,  exempting  the 
servant  from  assumption  of  risk  in  case  the  as- 
surance was  given,  was  not  prejudicial  to  the 
master. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  $  4220:  Dec.  Dig.  «=»106fl.] 

ft.  Apfeai.  and  Ebrob  «=»100S  —  Review— 

FiNoiHQS  or  Fact. 

The  Jury's  findings  of  fact  on  conflicting 
evidence  cannot  be  disturbed  on  appeal,  but  only 
when  palpably  and  clearly  against  and  unsup- 
ported by  the  evidence. 

[Ed.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3938-3943;  Dec.  Dig.  «=> 
1003.] 

Appeal  from  C!irciiit  Coort,  Johnson 
(3onnty. 


Action  by  Winfield  Setzer  against  the 
North  East  Coal  CSompany.  Judgment  for 
plaintifF,  and  defendant  appeals.    Affirmed. 

Fogg  &  Eirk  and  H.  S.  Howes,  all  of 
Palntsvllle,  for  appellant  J.  F.  Bailey,  of 
Paintsville,  for  appellee 

CLARKE,  J.  AppeUee  was  working  for 
appellant  as  a  "loader"  under  the  Immediate 
supervision  of  Troy  McKenzie,  a  "miner,"  cm 
October  20,  1913,  when  a  large  piece  of  slate 
fell  from  the  roof  of  the  mine  upon  him, 
breaking  his  leg  and  Inflicting  other  injuries. 
He  brought  this  suit  against  the  company 
and  recovered  a  verdict  and  Judgment  of  ?2,- 
500,  to  reverse  which  appellant  is  appealing, 
relying  upon  the  following  grounds:  (1) 
That  the  court  erred  in  refusing  to  give  a 
peremptory  instruction;  (2)  that  the  court 
erroneously  instructed  the  Jury  in  instruc- 
tions No.  2  and  No.  3 ;  (3)  that  the  verdict  is 
excessive;  (4)  that  the  court  erred  In  refus- 
ing to  submit  to  the  Jury  the  question  of 
whether  or  not  Troy  McKenzie  was  superior 
in  authority  to  appellee ;  (5)  that  the  verdict 
is  not  supported  by  the  evidence. 

[1]  1.  The  third  objection  assigned  is  not 
seriously  urged  by  counsel  in  brief,  and  while 
the  verdict  is  perhaps  large,  it  is  not.  In  our 
Judgment,  so  excessive  as  to  suggest  pnsston 
or  prejudice  in  its  finding,  and  therefore 
the  Judgment,  for  that  reason,  will  not  be  re- 
versed. Civil  Code,  8  840;  New  Bell  Jelllco 
Coal  Co.  v.  Sowders,  162  Ky.  448,  172  8.  W. 
914. 

[2]  2.  Counsel  complain  because  the  court 
did  not  submit  whether  McKenzie  was  su- 
perior in  authority  to  appellee  to  the  Jury, 
but  we  do  not  think  this  was  error,  because 
the  evidence  shows  conclusively  and  without 
contradiction  that  Troy  McKenzie  was  the 
superior  in  authority.  Hobson  Blain  &  Cald- 
well on  Instructions,  |  38;  Illinois  Cent  R. 
Co.  V.  Poston,  125  S.  W.  253. 

[3]  3.  Counsel,  for  appellant  argue  with 
much  earnestness  that  the  court  erred  in 
overruling,  at  the  close  of  appellee's  testimo- 
ny, the  motion  for  a  directed  verdict  They 
base  this  contention  upon  the  fact  that  the 
petition  alleged  that  the  accident  resulted 
from  the  failure  of  the  appellant  to  furnish 
proper  props  when  requested  so  to  do  by  ap- 
pellee, and  because  the  evidence  for  appellee 
tailed  to  show  that  appellant  did  not  furnish, 
or  that  be  ever  selected  or  marked  any 
props,  as  he  was  required  to  do  under  the 
law  then  In  force  before  be  was  entitled  to 
hold  appellant  liable  therefor.  If  this  had 
been  the  only  ground  set  up  in  his  petition  by 
appellee,  and  appellant  argues  it  was,  the 
peremptory  should  have  been  given,  but  we 
cannot  agree  with  appellant  that  appellee's 
petition  bases  his  right  of  recovery  solely 
upon  the  failure  to  furnish  props.  The  pe- 
tition, after  alleging  the  failure  to  fumiah 
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props  and  aBsignlng  that  as  the  cause  of  the 
accident,  further  alleges  that: 

"It  was  the  duty  of  defendant,  at  the  time  of 
said  Injury^  to  furnish  plaintiff  a  reasonably 
sofa  place  in  which  to  work,  but  it  negligrently 
and  carelessly  failed  to  do  so,  in  that  it  permit- 
ted the  roof  of  said  mine  to  be  and  to  remain  in 
nn  unsafe  condition,  which  was  known  to  de- 
fendant, or  by  the  exercise  of  ordinary  care  could 
have  been  known  to  defendant,  and  said  unsafe 
and  dangerous  condition  was  not  known  to 
plaintiff,  and  by  the  exercise  of  ordinary  care 
could  not  have  been  known  to  him.  At  and 
shortly  before  the  time  of  said  Injury  plaintiff 
was  told  and  assured  by  defendant,  its  agents, 
servants,  and  employes  over  him,  that  the  roof 
of  said  mine  where  plaintiff  was  required  to 
work  and  where  said  injury  occurred  was  safft, 
and,  relying  upon  said  statements,  this  plaintiff 
continued  to  work  in  said  mine  at  said  place, 
and  but  for  which  statement  and  assurance  he 
would  not  have  been  working  therein  at  the 
time  of  said  injury." 

The  petition,  while  not  very  accurately 
drawn,  seems  to  us  ample  to  charge  that  the 
accident  resulted  from  appellant's  negligence 
and  failure  to  furnish  him  a  safe  place  in 
which  to  work  because  of  tlie  unsafe  condi- 
tion of  the  roof  under  which  he  was  induced 
to  world  by  the  representations  of  the  superior 
officer  that  the  roof  In  fact  was  not  danger- 
ous, even  though  there  was  In  it  an  apparent 
defect  There  was  no  motion  to  elect  or  to 
strike  out,  and  the  case  was  tried  out  under 
the  unsafe  place  charge  alone.  Appellee  did 
not  introduce  any  witness  but  himself  as 
to  how  the  accident  occurred,  but  his  evi- 
dence was  sufficient  to  take  the  case  to  the 
Jury  upon  his  pleading  that  he  had  been  in- 
jured by  reason  of  the  negligent  failure  of 
the  appellant  to  fundsh  bim  a  reasonably 
safe  place  In  which  to  work,  although  he  had 
failed  to  make  out  a  case  against  the  com- 
pany because  of  their  failure  to  furnish  props, 
and  the  court  therefore  did  not  err  in  over- 
ruling the  motion  for  a  peremptory  Instruc- 
tion. 

4.  The  two  instructions  given  by  the  court 
over  appellant's  objection  which  it  Insists 
were  prejudicially  erroneous  are  as  follows: 

"No.  2.  The  court  instructs  the  jury  it  was 
the  duty  of  the  defendant.  North  East  Coal 
Company,  to  exercise  ordinary  care  to  furnish 
the  plaintiff,  Winfield  Setzer,  a  reasonably  safe 
place  in  which  to  work,  considering  the  nature 
and  character  of  the  work  he  was  required  to 
do,  and  if  the  jury  believe  from  the  evidence 
that  the  defendant's  employ*  superior  in  au- 
thority to  the  plaintiff,  who  had  the  work  ia 
charge,  directed  the  plaintiff  to  remove  the  coal 
from  under  the  slate  where  plaintiff  was  re- 
quired to  work  when  he  was  injured,  and  that 
tne  place  where  the  plaintiff  was  directed  to 
remove  said  cool,  by  reason  of  said  loose  slate, 
was  B  dangerous  or  unsafe  place  In  which  to 
do  the  work  of  removing  said  coal,  and  the  said 
superior,  in  charge  of  said  work  for  the  defend- 
ant knew,  or  by  the  exercise  of  ordinary  care 
could  have  known,  that  it  was  a  dangerous  or 
unsafe  place  in  which  to  do  said  work,  and  was 
dangerous  to  remove  said  coal  in  the  manner  di- 
rected, and  that  the  plaintiS  did  not  know,  and 
by  the  exercise  of  ordinary  care  could  not  have 
known,  that  it  was  a  dangerous  and  unsafe  place 
in  which  to  do  said  work  of  removing  said  coal, 
and  that  by  reason  of  the  dangerous  and  unsafe 
condition  of  said  place  the  plaintiff  vras  injured 
in  his  k«s  and  hips  by  falling  slate^  and  was 


caused  to  suffer  physical  pain  and  mental  an- 
guish, or  his  power  to  earn  money  was  impaired, 
they  will  find  for  the  plaintiff.  Unless,  the  jury 
so  believe  and  find,  they  will  find  for  the  defend- 
ant 

"No.  S.  If  the  jury  believe  front  tlie  evidence 
that  the  defendant's  servant  superior  in  author- 
ity to  plaintiff,  and  in  charge  of  said  work,  stat- 
ed to  tne  plaintiff  that  it  was  safe  to  remove  the 
coal  from  under  said  slate,  then  the  plaintiff 
had  a  right  to  rely  on  the  said  statement  as  tru& 
and  continue  the  work  of  removing  said  coal 
without  assuming  the  risk  of  injury  of  falling 
slate,  if  the  danger  of  removing  said  coal  was 
not  so  obvious  and  imminent  that  a  reasonably 
prudent  person  would  not  have  undertaken  the 
work.  And  if  the  jury  believe  from  the  evi- 
dence that  plaintiffs  superior  in  charge  of  the 
work  did  assure  the  plaintiff  that  it  was  safe  to 
remove  the  said  coal,  and  the  plaintiff  relied 
upon  such  statement  and  the  superior  knowl- 
edge of  tho  superior  servant,  and  was  thereby 
induced  to  continue  said  work,  and  while  dplng 
so  and  exei-cising  ordinary  care  for  his  own 
safety  was  injured,  the  law  is  for  the  plaintiff, 
and  the  jury  will  so  find,  unless  they  shall  fur- 
ther believe  from  the  evidence  that  the  danger 
of  continuing  said  work  was  so  obvious  and  im- 
minent that  a  person  of  ordinary  prudence 
would  not,  under  the  conditions,  have  continued 
the  work,  and  if  they  so  believe  and  find,  they 
shall  find  for  the  defendant" 

[4]  The  objection  urged  against  instruction 
No.  2  is  that  it  was  reversible  error  upon  the 
part  of  the  court  to  Instruct  the  jury  that 
the  master  was  under  the  duty  of  furnishing 
a  reasonably  safe  place  in  which  to  work  in 
a  case  like  this,  where  the  servant  was  en- 
gaged in  a  work  of  preparation,  and  when  by 
the  very  nature  of  the  work  the  condition  of 
the  place  was  constantly  changing,  citing  Ea- 
gle Coal  Co.  v.  Patrick,  161  Ky.  335,  170  S. 
W.  960;  Wallsend  Coal  &  Coke  Co.  t.  Shields, 
159  Ky.  644,  167  S.  W.  918;  Proctor  Coal  Co. 
v.  Beaver,  151  Ky.  846,  152  S.  W.  965 ;  Smith 
V.  North  Jellico  Coal  Co.,  131  Ky.  196.  U4  S. 
W.  785,  '22  L.  R.  A.  (N.  8.)  1266;  and  Wil- 
liams Coal  Co.  V.  Cooper,  138  Ky.  287,  127 
S.  W.  1000.  In  the  cases  cited  the  parties 
against  whmn  the  rule  was  invoked  were 
"miners,"  wbo  were  getting  the  coal  ont  and 
preparing  an  entry  under  the  general  super- 
vision of  a  mine  boss,  who  was  not  present 
and  directing  the  work,  but  they  were  follow- 
ing their  own  methods,  and  Judging  for  them- 
selves at  their  own  risk  of  the  safety  of  the 
conditions  that  they  themselves  were  creat- 
ing. This  case  is  not  similar  nor  analogous 
to  any  of  these  cases.  Here  the  appellee  was 
a  mere  'loader,"  not  a  "miner,"  working  un- 
der the  very  eye  of  his  superior  Troy  Mc- 
Kenzie,  and  when  be  was  assured  by  Mc- 
Kenzie  tbat  the  roof  of  the  mine  in  wtaldi 
tbey  had  discovered  the  crack  was  not  dan- 
gerous, and  McKenzie  directed  blm  to  go 
ahead  and  shovel  the  coal  from  under  that 
roof,  he,  although  be  bad  misgivings  as  to 
the  safety  erf  the  place,  had  a  right  to  t«ly 
upon  the  superior  knowledge  of  his  superior, 
unless  tbe  danger  was  so  obvious  that  a  rea- 
sonably prudent  person  would  have  refused 
to  do  the  work.  City  of  Owensboro  v.  Gab- 
bert,  135  Ky.  346,  122  S.  W.  178,  135  Am.  St. 
Rep.  462,  21  Ann.  Cas.  705;  Interstate  Coal 
Co.  T.  Oarrard,  163  Ky.  235 ;  ^   North  Bast  Coal 
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Co.  T.  Hnnl^,  168  Ky.  817,  174  "S.  W.  732; 
Ada  Coal  Co.  v.  LlnTllle,  152  Ky.  2,  153  S. 
"Wv  21;  ttunians  v.  Keller  &  Brady  Co.,  141 
Ky.  827,  133  S.  W.  960. 

[5]  The  objectlona  to  instruction  No.  3  la 
that  It  p^mltted  a  recovery  without  regard 
to  whether  the  assurance  of  safety  given  to 
appellee  by  McKenzle  was  negligently  given 
l>y  him,  and  without  requiring  the  Jury  to 
believe  from  the  evidence,  at  the  time  the  as- 
surance was  given,  that  the  place  was  then 
In  fact  unsafe.  While  It  would  have  been 
better,  no  doubt,  to  have  Incorporated  these 
features  Into  the  Instruction,  or,  better  stlU, 
to  have  made  Instructions  2  and  3  Interde- 
I>endent,  still  we  cannot  believe  that  appel- 
lant was  prejudiced  tn  any  way  by  the  giv- 
ing of  this  Instruction  under  the  proof  here. 
The  assurance  of  safety,  If  given  at  all,  was 
given  Immediately  before  the  slate  fell  from 
the  roof,  and  the  Jury  could  not  have  escap- 
ed the  conclusion  tbat  the  place  was  danger- 
ous at  the  time,  and  the  assurance  negligent- 
ly given.  If  given  by  McKenzle  at  the  time 
alleged  by  appellee  Setzer,  and  unless  they 
had  80  believed,  they  could  not  have  foudd 
as  they  did. 

[t]  5.  It  Is  true  that  appellee  was  contra- 
dieted,  not  only  In  his  account  of  how  the 
accident  occurred,  but  in  the  matter  of  his 
having  been  assured  by  McKenzle  that  the 
roof  was  safe,  and  of  his  having  been  direct- 
ed to  do  any  work  at  that  place,  by  much 
and  probably  a  preponderance  of  the  evi- 
dence. But  It  Is  the  special  province  of  the 
Jury  to  decide  these  questions  of  fact  when 
the  evidence  Is  contradictory,  and  it  Is  not 
the  province  of  this  court  to  interfere  with 
the  Jury's  finding  In  such  a  case,  unless  the 
verdict  is  palpably  and  clearly  against  and 
unsupported  by  the  evidence.  We  are  not 
prepared  to  say,  after  carefully  reading  all 
of  the  evidence,  that  such  Is  the  case  here, 
and,  having  concluded  that  there  was  enough 
evidence  to  carry  the  case  to  the  Jury,  and 
that  the  instructions  given  by  the  court  were 
free  from  prejudicial  error,  It  results  that 
the  Judgment  must  be  affirmed 


CITY  OF  MONTICELLO  v.  BATES. 

(Court  of  Appeals  of  Kentucky.    Mardi  21, 
1916.) 

L   MtTHICIPAI-  CORPOBATIONS   ®=»601— ESTAB- 

usHiNG  Fire  Zone— Police  Poweb. 

An  ordinance,  creatinR  a  fire  zone  and  regu- 
lating the  erection  of  bnildines  therein.  Is  with- 
in the  power  frranted  cities  of  the  fifth  class  by 
Ky.  St  i  3637,  subsec.  7,  to  enact  and  enforce 
all  police  regulations  not  conflicting  with  the 
general  laws. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  1333 ;  Dec.  Dig.  <s=s) 
601.1 

2.  Municipal  Cobpobations  €=>591— Build- 
ING  Obdiwawce  —  Reasonableness  and 
TJNiroBMTrY. 

Aa  ordinance,  merely  mwhibiting  any  per- 

lon  from  erecting  any  building  in  the  town  with- 


out permission  of  its  board  of  trustees,  and  pro- 
viding that  no  permit  shall  be  granted  by  them 
till  application,  accompanied  by  ^lans  and  speci- 
fications, be  filed,  is  invalid  in  fixing  no  standard 
for  determining  whether  a  permit  shall  be  grant- 
ed, and  so  clothing  the  trustees  with  power  of 
arbitrary  determination. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §  1310 ;  Dec.  Dig.  <e=s> 

3.  Municipal  Cobpobations  <g=»591— Builo- 
INO  Obdinanceb  —  Reasonableness  and 
TJnifobmitt. 

An  ordinance,  merely  fixing  a  fire  zone,  and 
providing  tbat  the  town's  board  of  trustees  shall 
not  grant  permit  to  erect  within  it  a  building  ex- 
cept of  brick  or  stone,  to  be  covered  with  a  metal 
or  slate  roof,  allows  any  one  to  erect  a  building 
of  stone  or  brick,  and  covered  as  provided  within 
such  district,  and  so  is  not  objectionable  as  giv- 
ing the  trustees  arbitrary  power. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corpcuiations,  Cent  Dig.  S  1310 ;  Dec.  Dig.  4=> 
591.1 

4.  Municipal  Cobpobations  «=»121— Build- 
ing Obdinanoes  —  TJnifobmitt  —  Persons 
Entitled  to  Complain. 

One  who  has  been  granted  a  permit  to  erect 
a  building  within  a  city's  fire  zone  of  the  mate- 
rial required  by  the  ordinance  cannot  complain 
of  the  ordinance  as  allowing  of  discrimination. 

[Ed.  Note. — For  other  cases,  see  Munidpal 
Corporations,  Cent.  Dig.  §  257;  Dec  Dig.  ^=» 
121.] 

Appeal  from  Circuit  Court,  Wayne  County. 

Injunction  suit  by  the  City  of  MonticeUo 
against  Harrison  Bates.  From  a  Judgment 
sustaining  demurrer  to  the  petition,  platntUT 
appeals.    Reversed  and  remanded. 

Oaraett  &  Van  Winkle,  of  LouisvlUe,  and 
O.  B.  Bertram,  of  MonticeUo,  for  appellant. 
£].  T.  Wesley,  of  Somerset,  and  Harrison  & 
Harrison,  Duncan  &  Bell,  and  F.  R.  Hani- 
son,  all  of  MonticeUo,  for  appellee. 

MILLER,  C.  J.  This  is  the  second  appear- 
ance of  this  case  tn  this  court  The  opinion 
upon  the  former  appeal  may  be  read  in  16a 
Ky.  38,  173  S.  W.  169.  In  1906,  the  city  of 
MonticeUo,  by  ordinance,  fixed  a  fire  district 
within  Its  limits,  providing  that  no  permit 
should  be  granted  to  any  one  to  erect  or  re- 
pair any  buUdlng  within  the  Are  district,  ex- 
cept of  brick  or  stone.  Claiming  that  a  per- 
mit had  been  Issued  to  Bates,  In  April,  1914, 
to  build  a  brlck-veneered  garage  buUding 
within  the  fire  district,  and  that  Instead  of 
complyhig  with  the  ordinance  and  the  per- 
mit, he  had  erected  a  frame  bnUding  within 
the  Are  district,  the  city  filed  this  injunction 
suit,  praying  that  Bates  be  either  compelled 
to  complete  his  building  according  to  the 
terms  of  the  permit,  or  tbat  he  be  required  to 
remove  the  building  outside  of  the  fire  dis- 
trict; and  that  he  be  enjoined  from  using  or 
occupying  it  until  one  of  said  things  was 
done.  A  special  demurrer  to  the  petition, 
chaUenglng  the  Jurisdiction  of  the  circuit 
court  to  grant  relief  by  way  of  injunction, 
was  sustained,  and  the  first  appeal  was  taken 
from  that  order.     This  court,  however,  re- 
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veraed  tbe  Judgment  of  tbe  circuit  court  su»- 
talning  the  special  demurrer,  with  Instruc- 
tions to  OTerrule  It,  holding  that  tbe  circuit 
court  had  power  to  grant  the  relief  prayed, 
because  the  relief  by  prosecution  in  the  police 
court  was  not  adequate.  Upon  a  return  of 
tbe  case  to  tbe  circuit  court,  tbe  special  de- 
murrer to  tbe  petition  was  overruled.  A  gen- 
eral demurrer  to  tbe  petition  was  likewise 
overruled.  Defendant  antswered,  traversing 
the  allegations  of  tbe  petlrlon,  and,  In  a  sec- 
ond paragrap^,  be  alleged  that  the  ordinance 
fixing  the  Are  district  had  been  repeatedly 
and  continuously  violated,  for  many  years, 
by  other  persons  building  frame  houses  with- 
in the  fire  district,  and  for  that  reason  be 
should  be  permitted  to  do  likewise.  A  demur- 
rer to  tbe  second  paragraph  of  tbe  answer 
was  carried  back  to  tbe  petition  and  sustain- 
ed to  that  pleadlngj  and  from  that  ruling  the 
city  again  appeals. 

[1]  The  opinion  upon  tbe  first  appeal  was 
confined  entirely  to  tbe  question  of  the  ju- 
risdiction of  the  circuit  court  to  prevent  tbe 
violation  of  tbe  ordinance  by  way  of  injunc- 
tion, and  concluded  that  the  circuit  court  had 
jurisdiction  to  so  proceed,  because  tbe  remedy 
provided  by  the  police  court  was  inadequate. 
Appellee  now  Insists,  however:  (1)  that  the 
general  council  of  the  city  of  Monticello,  a 
city  of  tbe  fifth  class,  bad  no  power  or  au- 
thority to  enact  the  ordinance  prescribing  a 
fire  zone,  or  to  regulate  or  restrain  the  erec- 
tion of  wooden  buildings  therein,  or  to  pro- 
vide for  their  removal;  and  (2)  that  if  It  be 
determined  that  tbe  council  had  the  right  to 
pass  the  ordinances  In  question,  they  are  in- 
valid because  they  fix  no  standard  by  which 
tbe  action  of  tbe  dty  council  in  granting  or 
refusing  its  consent  is  to  be  controlled,  and 
places  with  the  council  tbe  arbitrary  and  ab- 
solute power  to  grant  or  withhold  permits,  at 
its  pleasure ;  and  for  'this  reason  tbe  ordi- 
nance violates  both  the  state  and  federal  con- 
stitutions. In  order  to  properly  consider 
these  questions,  a  careful  reading  of  the  text 
of  the  ordinances  is  necessary.  The  ordi- 
nance of  1904  reads  as  follows: 

"Ordinance  No.  16. 

"The  lx>ard  of  trustees  of  the  town  of  Monti- 
cello,  Ky.,  do  ordain  as  follows: 

"That  no  person  shall  erect  any  building  or 
structure  of  any  kind,  or  materially  alter  or  re-' 
pair  any  building  or  structure  already  within 
the  town  of  Mouticello,  without  the  permission 
of  the  board  of  trustees  of  said  town,  to  erect 
said  building  or  to  make  said  repairs.  Any  per- 
son violating  the  provisions  of  Sect.  No.  one  of 
this  ordinance,  shall,  upon  conviction,  be  fined  in 
any  sum  not  exceeding  one  hundred  dollars. 

"Sec.  2.  No  permit  shall  be  granted  by  the 
trustees  for  the  erection  of  a  building  or  struc- 
ture or  for  materially  altering  or  repairing  tbe 
same  until  tbe  party  desiring  to  erect  said  build- 
ing or  structure  or  to  repair  the  some,  shall  file 
with  the  town  clerk  an  application  for  such  per- 
mit and  together  therewith  the  plans  and  speci- 
fications of  the  proposed  building  or  structure, 
and  any  building  or  structure  erected  without 
*he  permission  of  the  said  trustees  so  to  do,  shall 
8ul>ject  to  removal  by  order  of  the  trusteea 


at  any  time  Vlthin  12  months  after  tbe  erection 
of  such  building  or  structure  at  the  expense  of 
the  owner  thereof. 

"Sec.  8.  No  person  shall  recover  any  building 
or  structure  now  erected  in  the  town  of  Monti- 
cello  with  anything  except  tin,  slate,  iron  or 
other  noncombustible  material,  except  by  per- 
mission of  the  lx»rd  of  trustees.  Any  person 
violating  the  provisions  of  this  section  shall  up- 
on conviction  l>e  fined  in  any  sum  not  exceeding 
one  hundred  dollars. 

"Sec.  4.  The  town  derk  shall  receive  a  fee  of 
twenty-five  cents  for  each  permit  granted." 

Tbe  second  ordinance  (Na  84),  adopted  in 
1905,  creating  the  fire  district  in  question, 
reads  as  follows: 

"An  ordinance  creating  a  fire  district  in  tiw 
town  of  Monticello,  Ky. 

"The  board  of  trustees  of  the  town  of  Monti- 
cello, Ky.,  do  ordain  as  follows: 

"That  a  fire  district  be  and  the  same  is  hereby 
established  within  the  town  of  Monticello,  Ky., 
to  include  the  following  boundary:  Beginning  at 
the  southwest  corner  of  the  residence  lot  of  W. 
0.  Rogers  on  North  Main  street  to  Michigan 
avenue;  thence  to  include  both  sides  of  Michi- 
gan avenue  to  the  mouth  of  the  alley  leading 
to  Short  street  between  the  property  of  tbe 
Jones  heirs'  and  J,  A.  Brown ;  thence  with  said 
alley  to  Short  street;  thence  to  include  both 
sides  of  Short  street,  its  entire  length;  thence 
with  the  public  square,  including  all  property 
adjacent  to  it  to  the  beginning  of  South  Main 
street;  thence  includint;  both  sides  of  South 
Main  street  to  the  mouth  of  the  alley  leading 
west  between  the  warehouse  of  G.  M.  Hedrick 
and  tbe  residence  of  W.  II.  Cress ;  thence  with 
said  alley  its  entire  length  to  Columbia  street; 
thence  with  the  alley  leading  north  to  the  liv- 
ery stable  of  S.  Hagan  &  Son;  thenre  with  and 
including  both  sides  of  the  street  leading  e.ist  to 
North  Main  street;  thence  with  and  including 
the  west  side  of  North  Main  street  north  to  a 
point  opposite  the  place  of  beginning. 

"Sec.  2.  The  board  of  trustees  of  said  town 
shall  not  grant  a  permit  to  any  person  or  per- 
sons or  corporation  to  erect  or  repair  any  bni?d- 
ing,  except  of  brick  or  stone  to  be  covered  with 
a  metal  or  slate  roof  within  the  oonndary  de- 
scribed in  section  one  of  this  ordinance." 

In  support  of  appellee's  first  objection,  it 
is  insisted  that,  tbe  municipality  being  purely 
a  creature  of  the  state,  it  possesses  no  powers 
or  rights  other  than  those  tbat  are  conferred 
by  the  state.  After  providing  in  subsection 
1  of  section  8637  of  tbe  Kentucky  statutes 
that  the  city  councils  of  dties  of  the  flftb 
class  shall  have  power  to  pass  ordinances  not 
in  conflict  with  tbe  Constitution  or  laws  of 
this  state  or  of  the  United  States,  subsec- 
tion 7  of  said  section  grants  tbe  further 
power: 

"To  do  and  perform  any  and  all  acts  and  things 
necessary  and  proper  to  carry  out  the  provisions 
of  this  chapter,  and  to  exact  and  enforce,  within 
the  limits  of  such  dty.  aU  other  local,  police, 
sanitary  and  other  regulations  as  do  not  conflict 
with  general  laws." 

It  will  be  observed  tbat  tbe  statute  c<mfers 
upon  dties  of  tbe  fifth  class  a  broad  power 
to  enact  and  enforce  all  local,  police,  sani- 
tary and  other  regulations  as  do  not  conflict 
with  the  general  laws.  It  Is  true  tbat  the 
charter  does  not  expressly  empower  the  dty 
to  pass  an  ordinance  prescribing  a  fire  zone; 
but,  if  that  power  be  implied,  or  Inddent  to 
tbe  primary  power  to  enact  all  local,  policet 
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or  aanltary  Tegnlatlons  not  in  conflict  vlth 
the  genorai  laws,  tben  tbe  power  exists. 

In  Slmrall  v.  Olty  of  Covington,  90  Ky.  448, 
14  S.  W.  370i  12  Ky.  Law  Rep.  404,  9  L. 
B.  A.  556,  29  Am.  St.  Rep.  308,  this  court  said: 
"Municipal  corporations  may  exercise:  Krst, 
those  powers  which  are  ezpreasly  granted ;  and, 
second,  those  necessarily  implied,  or  incident  to 
those  expressly  granted,  and  which  are  indispen- 
sable to  a  proper  ezecntion  of  the  objects  of  the 
corporation.  Their  authority  is  not  to  be  so 
strictly  construed  as  to  defeat  the  legislative  in- 
tention ;  but  if  there  be  a  fair  and  reasonable 
doubt  of  the  existence  of  the  power,  it  should 
be  resolved  by  a  court  against  tbe  munidpaUty." 

This  principle  was  recognized  in  the  late 
case  of  the  District  of  OUftou  v.  Cummins, 
165  Ky.  627,  177  8.  W.  432.  And  In  O'Bryan 
r.  Highland  Apartment  Co.,  128  Ky.  282,  108 
&  W.  257,  33  Ky.  Law  Rep.  349,  15  L.  R.  A. 
(N.  S.)  418,  the  court  expressly  held  that 
municipalities  have  the  right,  either  express- 
ed, implied,  or  as  an  incident  to  tbe  power 
granted,  to  make  such  regulations  as  will 
prevent  tbe  spread  of  fire.  In  that  case,  tbe 
court  said: 

"Courts  of  last  resort  generally  recognize  the 
light  of  municipalities  to  pass  all  reasonable 
rules  and  regulations  that  may  be  necessary  to 
protect  the  health  and  morals  of  the  city,  and 
to  make  such  regulations  as  may  be  necessary  to 
prevent  the  spreading  of  fires,  and  protect  prop- 
erty within  the  corporate  limits.  The  exercise 
of  these  functions  on  the  part  of  the  municipal- 
ity is  under  the  police  power,  and  the  only  re- 
striction and  limitation  thrown  around  th^  act 
of  the  municipality  in  passing  such  ordinance  is 
that  they  shall  be  reasonablei  This  principle 
was  distinctly  recognized  by  this  court  in  the 
late  case  of  Tilford,  Building  Inspector,  v. 
Belknap,  126  Ky.  244,  103  S.  W.  2^,  81  Ky. 
Law  Rep.  662,  11  U  H.  A.  (N.  S.)  708,  in  which 
Judge  isettle,  speaking  for  the  court,  said:  'It 
goes  without  saying  that,  in  the  exercise  of  its 
governmental  functions  and  under  the  police 
power,  a  municipality  may  enact  ordinances  for 
the  safety  of  the  public  •  •  •  This  includes 
the  right  to  estaolisb  by  ordinance  rules  and 
regulations  to  prevent  the  spreading  of  fires  and 
for  the  protection  of  property  within  the  corpo- 
rate limits,  but  such  rules  and  regulations  must 
be  reasonable.'  In  9  Cya  p.  1062,  this  right 
of  the  city  to  pass  such  reasonable  rules  and 
regulations  as  are  necessary  for  tbe  protection 
of  property  is  thus  stated:  A  city  may  by  ordi- 
nance forbid  the  erection,  alteration,  or  repair 
«f  buildings  within  certain  districts  or  bound- 
aries without  denying  the  equal  protection  of 
the  law,  as  such  regulations  are  within  the  po- 
lice power.'  This  right,  qnalitied  only  to  the 
extent  that  the  rules  and  regulations  shall  be 
reasonaUe,  ia  now  recognized  by  courts  of  last 
resort  with  such  a  decree  of  uniformity  as  to 
josti^  the  conclusion  that  it  ia  general  In  de- 
termining whether  or  not  the  ordinances  under 
consideration  are  unconstitutional,  the  only 
proper  and  legitimate  subject  of  inquiry  is:  Are 
they  reasonable?  If  they  are  reasonable,  then 
the  municipality  cleariy  had  the  right,  in  the 
exercise  of  its  police  power,  to  pass  them,  and 
the  wisdom  of  its  so  doing  is  not  a  subject  of 
Judicial  investigation.  Hie  law  presumes  that 
in  the  enactment  of  public  ordinances  the  mu- 
nicipality, through  its  legislative  board,  acta 
in  good  faith  and  for  the  best  interests  of  its 
citizens;  and  therefore,  so  long  as  the  ordi- 
nances are  reasonable,  a  dtlzen  may  not  com- 
plain, even  though  by  reason  thereof  his  nnlimit- 
ed  and  unrestricted  use  and  enjoyment  of  his 
property  is,  to  some  extent,  abridged  or  denied." 


This  view  was  taken  In  tbe  flist  opinion  In 
this  case,  where  we  said: 

"Ordinances  creating  fire  districts  in  munici- 
palities are  upheld  as  being  within  the  general 
police  power;  they  are  designed  to  prevent  the 
erection  of  inflammable  buildings  in  congested 
districts  so  as  to  lessen  the  danger  from  fire  and 
conflagration  to  the  adjoining  and  near-by  prop- 
erty." 

In  City  of  Richmond  v.  Dudley,  129  Ind. 
112,  2iS  N.  E.  312,  18  L.  B.  A.  587,  28  Am. 
St.  Rep.  180,  the  ordinance  regulated  tbe 
storing  of  petroleum,  naptba,  benzine,  and 
like  inflammable  or  explosive  oils,  and  it 
was  contended  tbe  council  was  without  pow- 
er to  enact  it    The  court,  however,  said: 

"The  subject  covered  by  the  ordinance  in  ques- 
tion is  clearly  within  the  police  power  conferred 
by  the  charter  upon  tbe  municipality.  Section 
3155,  Rev.  Stat  1881,  provides  that  the  com- 
mon council  of  a  ctty  shall  have  power  to  make 
by-laws  and  ordinances  not  inconsistent  with 
the  laws  of  the  state,  and  necessary  to  carry  out 
the  objects  of  the  corporation.  The  danger  to 
be  apprehended  from  tne  storing  of  large  quan- 
tities of  inflammable  or  explosive  substances  in 
large  quantities  within  the  limits  of  a  city  to 
life  and  property  is  so  great  as  to  invite  legis- 
lative control  of  tbe  same  by  the  dty  govern- 
ment" 

Tbe  rule  is  stated  In  28  Cyc.  741,  as  fol- 
lows: 

"The  prevention  of  and  protection  against  con- 
flagration is  generally  recognized  as  an  ap- 
propriate exercise  of  the  police  power  by  mu- 
nicipalities; and  the  enactment  of  ordinances 
estaoUshing  fire  limits,  and  forbidding  the  use 
of  inflammable  materials  in  buildingB  or  in  the 
erection  thereof  within  such  limits  have  been 
uniformly  sustained  as  proper  methods  of  its 
exercise.  While  some  courts  bold  that  this  pow- 
er la  inherent  in  a  municipality,  it  nevertheless 
usually  exists  only  by  reason  of  an  express  grant 
or  a  necessarily  Implied  statutory  or  constitu- 
tional delegation." 

Appellee  relies,  however,  upon  Arnold  v. 
Olty  of  Stanford,  113  Ky.  852,  69  8.  W.  726, 
24  Ky.  Law  Rep.  626,  and  tbe  United  Fuel 
Gas  Co.  T.  Commonwealth,  169  Ky.  34,  166  S. 
W.  783,  as  sustaining  bis  view  that  the  dty 
bad  no  power  to  pass  tbe  ordinances  in  ques- 
tion. We  do  not  however,  so  read  those  cas- 
es. In  the  Arnold  Case,  the  court  held  that 
tbe  dty  of  Stanford  could  not  locate  a  pest- 
bouse  within  tbe  dty,  for  tbe  reason,  among 
others,  that  section  3900,  of  tbe  Kentucky 
Statutes  forbids  tbe  erection  of  a  pestbouse 
for  tbe  treatment  of  eruptive  or  contagious 
diseases  within-  tbe  corporate  limits  of  any 
dty,  or  within  a  mile  of  tbe  boundary  there- 
of. In  tbe  face  of  that  statute,  tbe  city  of 
Stanford  bad  no  power  to  buy  and  locate  a 
pestbouse  wltbln  tbe  dty,  as  it  proposed  to 
do.  In  tbe  United  Fuel  A;  Gas  Co.  v.  Common- 
wealth, supra,  the  dty  of  Louisa  bad  a  con- 
tract with  tbe  gas  company  In  tbe  shape  of  a 
franchise  by  which  tbe  company  obligated 
Itself  to  furnish  gas  for  public  and  private 
use  to  tbe  dty  and  Its  Inhabitants,  at  a  price 
not  to  exceed  ¥1  per  thousand  cubic  feet. 
Tbe  gaa  company,  however,  made  five-year 
contracts  with  some  of  tbe  dtizois  at  20 
cents  per  thousand  cubic  feet,  while  It  charg- 
ed otbez  persons,  on  shorter  contracts,  25 
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cents  per  thousand  cubic  feet  To  prevent 
ttais  alleged  discrimination,  the  council  of  the 
dty  of  Louisa  passed  an  ordinance,  prohibit- 
ing the  gas  company  from  charging  one  cltiz«i 
mora  than  another,  and  imposing  a  flne  for 
every  violation  of  the  ordinance.  But  this 
court  said  the  dty  council  could  not  under- 
take to  enforce  its  own  contract  by  imposing 
a  flne  upon  the  other  party  to  the  contract. 
This  clearly  appears  from  the  opinion  of  the 
court,  wherein  it  is  said: 

"There  is  nothing  in  the  act  giving  the  city 
any  power  to  make  ordinances  imposing  fines 
upon  corporations  who  discriminate  improperly 
between  their  patrons.  The  ordinance  granting 
the  franchise  is  a  contract  between  the  city  and 
the  grantee  of  the  frandiise ;  and  one  party 
to  a  contract  cannot,  by  his  act,  impose  a  fine 
upon  the  other  party  for  a  violation  of  the 
contract,  in  the  absence  of  some  legislative  au- 
thority to  do  so." 

While  there  is  considerable  discussion  In 
the  cpinlon  In  the  United  Fuel  &  Gas  Com- 
pany Case,  supra,  relative  to  the  powers  of 
cities  of  the  fifth  class,  the  gist  of  the  deci- 
sion is  that  the  charter  power  to  enact  and 
enforce  all  local,  police,  sanitary,  and  other 
regulations  not  conflicting  with  general  laws 
did  not  confer  the  power  to  enact  an  ordi- 
nance imposing  flnes  upon  corporations  which 
discriminated  improperly  between  their  pa- 
trons, or  confer  the  power  upon  a  city  to  en- 
force its  own  contract  by  means  of  penal  leg- 
islation. From  this  examination  of  these 
two  cases  relied  upon  by  appellee,  we  think 
it  is  obvious  that  they  are  not  applicable 
to  the  case  at  bar,  and  are  not  controlling  in 
this  discussion.  We  repeat,  therefore,  what 
was  said  In  the  first  opinion  in  this  case,  that 
the  appellant  had  the  right,  under  its  char- 
ter, to  adopt  the  ordinance  creating  a  flrb 
zone  and  regulating  the  erection  of  buUdings 
therein.  2  Kent,  Com.  339;  N.  W.  Fertiliz- 
ing Co,  V.  Hyde  Park,  97  U.  S.  650,  24  L.  Ed. 
1036;  Clark  v.  South  Bend,  85  Ind.  276,  44 
Am.  Rep.  13. 

[2]  2.  But  this  further  question  arises:  Are 
the  ordinances  unreasonable,  and  therefore 
invalid,  upon  the  ground  that  they  fix  no 
standard  by  which  the  action  of  the  city 
coundl  is  to  be  controlled  in  granting  or 
withholding  Its  consent,  and  place  with  the 
city  council  the  arbitrary  and  absolute  power 
to  grant  or  withhold  permits,  at  its  pleasure? 
The  rule  is  well  established  that  municipal 
ordinances,  pladng  restrictions  upon  lawful 
conduct  or  the  lawful  use  of  property,  must, 
in  order  to  be  valid,  specify  the  rules  and 
conditions  to  be  observed  in  such  conduct  or 
business ;  and  must  admit  of  the  ezerdse  of 
the  privilege  of  all  dtlzens  alike  who  will 
comply  with  such  rules  and  conditions;  and 
must  not  admit  of  the  exerdse,  or  of  an  op- 
portunity for  the  exercise,  of  any  arbitrary 
discrimination  by  the  municipal  authorities 
between  citizens  who  will  so  comply.  City  of 
Richmond  v.  Dudley,  129  Ind.  112,  28  N.  B. 
312,  18  L.  R.  A.  589,  28  Am.  St.  Rep.  180. 
It  will  be  noticed  that  ordinance  No.  16  mere- 
ly prohibits  any  person  from  erecting  any 


building  within  the  town  of  Montic^o  with- 
out the  permission  of  the  board  of  trustees, 
under  penalty  of  a  flne  for  a  violation  of  the 
ordinance.  Section  2  of  the  same  ordinance 
provides  that  no  permit  shall  be  granted  by 
the  trustees  for  the  erection  of  a  building 
until  the  party  desiring  to  erect  the  building 
shall  file  his  application  with  the  town  clerk, 
accompanied  by  the  plans  and  specifications 
for  the  proposed  building,  and  that  any  build- 
ing erected  without  a  permit  shall  be  subject 
to  removal  by  order  of  the  trustees,  at  the  own- 
er's expense.  Section  3  of  the  ordinance  re- 
lates to  the  repair  and  recovering  of  build- 
ings theretofore  erected  within  the  dty; 
while  section  4  provides  a  fee  of  25  cents  to 
the  clerk  for  each  i)ermlt.  It  will  be  noticed 
that  this  ordinance  puts  In  the  hands  of  the 
town  council  the  absolute  power  of  allowing 
or  refusing  the  erection  of  a  building  of  any 
kind  within  the  city  limits.  There  is  no 
standard  fixed  by  which  it  shall  be  determin- 
ed whether  the  trustees  shall  permit  a  brick 
house  to  be  erected,  or  a  frame  house  not  to 
be  erected.  The  character  of  the  house  is 
given  no  eCTect  by  the  ordinance;  the  decision 
in  every  case  rests  solely  with  the  board  <rf 
trustees.  We  conclude,  therefore,  that  under 
the  rnle  requiring  municipal  ordinances  to 
spedfy  the  rules  and  conditions  to  be  observ- 
ed in  the  conduct  of  business,  in  order  to  be 
valid,  so  much  of  ordinance  No.  16  of  1904 
as  predicates  any  action  thereunder  solely 
upon  the  permission  of  the  board  of  trustees 
is  Invalid. 

[3]  It  does  not  follow,-  however,  that  Or- 
dinance No.  34,  adopted  In  1905,  is  Invalid. 
It  will  be  remembered  that  Ordinance  No.  34 
contains  only  two  sections ;  the  first  section 
merely  fixes  a  fire  zone  by  metes  and  bounds 
while  section  2  provides  that  the  board  of 
trustees  shall  not  grant  a  permit  to  any  per- 
son to  erect  any  building,  except  of  brick 
or  stone,  to  be  covered  with  a  metal  or  slate 
roof,  within  the  boundary  of  the  fire  zone. 
The  provision  that  no  building  should  be 
erected  within  the  fire  zone  except  it  be  of 
brick  or  stone,  to  be  covered  with  a  metal 
or  slate  roof,  means  that  a  building  of  brick 
or  stone,  to  be  covered  with  a  metal  or  slate 
roof,  might  be  erected  within  the  fire  zone. 
We  have  heretofore  held  in  this  opinion  that 
appellant  had  the  right  to  create  a  fire  zone ; 
and,  as  section  2  of  Ordinance  No.  34  speci- 
fies the  character  of  buildings  that  may  be 
erected  within  the  fire  sone,  and  is  equally 
applicable  to  all  persons,  and  is  not  to  be  con- 
trolled by  the  arbitrary  dedsion  of  the  board 
of  trustees,  it  satisfies  the  rule  above  an- 
nounced, and  is  a  valid  ordinance.  It  is  radi- 
cally different  in  its  force  and  effect  from  Or- 
dinance No.  16,  which  provided,  in  subslancc, 
that  no  building  of  any  kind  should  be  erect- 
ed within  the  town  limits  without  the  permis- 
sion of  the  board  of  trustees.  Under  that  or- 
dinance there  was  no  rule  by  which  any  man 
could  exercise  his  right  to  build  a  house;  it 
rested  solely  with  the  whim  of  the  board  of 
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trustees.  Under  Ordinance  No.  34,  however, 
any  man  may  erect  a  building  of  brick  or 
stone,  covered  with  a  metal  or  slate  roof, 
within  the  fire  zone;  and,  if  the  board  of  trus- 
tees should  tttil  to  give  Its  consent,  it  could 
be  required  to  do  so. 

[4]  Furthermore,  the  appellee  cannot  be 
heard  to  complain  that  the  board  of  trustees 
has  construed  this  ordinance  so  as  to  dis- 
criminate against  him,  for  the  reason  that 
they  granted  him  a  permit  to  erect  the  build- 
ing In  question  within  the  fire  zone.  He  has 
in  no  way  been  harmed  or  unfairly  treated; 
he  cannot  say  any  dlscrlmlnatloa  has  been 
applied  to  him.  In  Bradford  v.  Jones,  142 
Ky.  820, 135  S.  W.  290,  this  court  said: 

"When  on  ordinance  is  auailed  upon  the 
ground  that  it  is  illegal,  unfair,  unreasonable 
or  oppressive,  the  person  complaining  will  ordi- 
narily be  required  to  point  out  spedflcaily  in 
what  respects  the  or^ance  is  unreasonable, 
unequal,  or  oppressive,  as  applied  to  the  facts 
of  Uie  case  relied  on  by  him.  •  •  •  When 
the  aid  of  the  court  is  invoked  to  declare  a  mu- 
nicipal ordinance  void,  it  must  clearly  appear 
that  it  is  inherently  violative  of  the  law  or 
some  of  the  well-settled  principles  that  are 
generally  recognized  as  limitations  upon  the 
power  of  municipalities  I9  the  enactment  of 
ordinances." 

Munldpalltles  are  given  a  wide  discretion 
In  the  enactment  of  ordinances  controlling 
and  regulating  the  affairs  of  a  town.  La 
Orange  v.  Overstreet,  141  Ky.  43,  132  S.  W. 
16»,  31  U  K.  A.  (N.  S.)  951;  O'Bryan  v.  High- 
land Apartment  Co.,  128  Ky.  :282,  108  S.  W. 
257,  83  Ky.  Law  Rep.  349,  15  L.  B.  A.  (N.  S.) 
419. 

This  case  does  not  fall  within  the  rule  an- 
nounced by  this  court  in  Boyd  v.  Board  of 
Coundlmen  of  the  City  of  Frankfort,  117  Ky. 
190,  77  S.  W.  669,  25  Ky.  Law  Kep.  1311,  111 
Am.  St.  Rep.  240,  and  Tick  Wo.  v.  Hopkins, 
118  U.  S.  356,  6  Sup.  Ct  1064,  30  L.  Ed.  220, 
relied  upon  by  the  appellee.  In  the  Boyd 
Case,  supra,  the  ordinance  provided  that  if 
any  person  should  erect  any  building  with- 
in the  dty  limits,  without  the  consent  of  the 
common  council,  and  said  building  would  be 
greatly  injurious  to  adjacent  property,  and 


disturb  the  comfort,  convenience,  peace,  and 
reasonable  enjoyment  of  proi>erty  by  the 
neighbors,  the  person  so  erecting  the  building 
should  be  fined.  Under  this  ordinance  It  was 
attempted  to  prevent  the  colored  people  of 
Frankfort  from  building  a  church  within  the 
city  limits.  This  court,  however,  condemned 
the  ordinance,  because  it  failed  to  fix  a  stand- 
ard by  which  the  action  of  the  city  council, 
In  granting  or  refusing  its  consent,  should 
be  controlled,  and  that  nnder  it  the  consent 
of  the  city  council  could  be  given  or  withheld 
at 'Its  own  aitltrary  pleasure.  And  the  same 
was  true  In  YIck  Wo.  v.  Hopkins,  supra.  In 
that  case  the  ordinance  prevented  any  person 
from  conducting  a  laundry  within  the  limits 
of  the  city  and  county  of  San  Francisco,  with- 
out having  first  obtained  tlie  consent  of  the 
board  of  supervisors,  except  the  laundry  be 
located  in  a  building  either  of  brick  or  stone. 
It  will  be  noticed  tliat  the  California  ordi- 
nance prevented  a  lanndryman  from  carry- 
ing on  his  business  Jo  a  frame  building  with- 
out having  first  obtained  the  consent  of  the 
board  of  supervisors.  It  was  not  a  case  in- 
volving a  fire  zone,  but  involved  the  right  of 
a  man  to  earn  his  living  by  conductlug  a 
lawful  business.  The  ordinance  was  not 
adopted  bona  fide  in  the  exercise  of  the  i>olice 
power;  it  was  a  mere  pretense  lu  that  re- 
spect, aimed  at  the  Chinese  inhabitants  of 
San  Francisco.  In  annulling  the  ordinance 
the  Supreme  Court  of  the  United  States  held 
there  was  no  reason  for  applying  the  police 
power  to  the  location  of  a  man's  ordinary 
business,  and  that  the  Idea  that  one  man  may 
be  compelled  to  hold  his  Ufe,  or  the  means  of 
living  or  any  material  right  essential  to  the 
enjoyment  of  life,  at  the  mere  wlU  of  another, 
could  not  be  tolerated.  It  will  be  seen  at  a 
glance,  we  think,  that  neither  the  Boyd  Case 
nor  the  Tick  Wo  Case  militates,  in  any  de- 
gree, against  the  validity  of  Ordinance  No. 
34,  in  the  case  at  bar. 

Judgment  reversed  and  action  remanded, 
with  instructions  to  the  circuit  court  to  over- 
rule the  demurrer  to  the  petition,  and  for 
further  proceedings. 
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PARKS  T.  OBNTRAL  COAL  ft  COKE  00. 

(No.  17498.) 

(Supreme  C!onrt  of  Missouri,  Division  No.  1. 
Feb.  29.  1916.) 

1.  Mabteb  and  Skbtant  «=»90,  22&— Neou- 

GENCE  «=3l— IhJCBIES  TO  SEBVANT. 

"Negligence"  consists  in  the  failure  to  ex- 
ercise that  degree  of  care  which  persons  of  or- 
dinary prudence  in  the  same  occupation  exercise 
under  the  same  drcumstancea  to  protect  others 
from  injury ;  the  care  required  by  a  master  or 
servant  adjusting  itself  to  the  circumstances, 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {|  139,  674,  683;  De&  Dig. 
<S=>90,  229;    Negligence,  Dec.  Dig.  «=3l. 

For  other  definitions,  see  Words  and  Pbrasea, 
First  and  Second  Series,  Negligence.] 

2.  Mastbb  and  Skbvawt  i8=286(19)  —  Iwju- 

BIES  TO  SEBVAKT— AcnoNB-^DBY  QUESTION. 

In  an  action  by  plaintiff,  who  had  charge  of 
loading  coal  cars  on  the  cage  in  a  mine,  the 
question  whether  other  servants  were  guilty  of 
negligence  in  letting  down  a  loaded  car,  when 
plaintiff  and  bis  helper  were  already  handling 
one  car  and  there  were  'empties  on  the  track 
which  would  cause  a  block,  held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent   Die.   8  1026;    Dec.   Dig.   «=» 

8.  Master  and  Skbvant  (S=>289(84)  —  Inju- 
BiES  TO  Sbbvant  —  Contbibutobt  Nbou- 

OKNCB. 

In  an  action  for  injuries  received  by  plain- 
tiff who  loaded  coal  cars  on  a  cage  in  a  mine, 
the  question  whether  he  was  guilty  of  contribu- 
tory negligence  in  not  taking  precautions  to 
avoid  a  second  loaded  car  which  was  following 
the  one  he  was  handling  held,  under  the  evidence, 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Scr  ant.  Cent  Dig.  i  1126;  Dec.  Dig.  «8=» 
289(34).] 

4.  Mastsb  and  Skbvant  «s:>280(34)  —  Injtt- 
BiRS  TO  Servant  —  Contbibutobt  Nkou- 
GBscB— JuBY  Question. 

Whether  plaintiff,  who  was  crushed  between 

two  coal  cars,  it  being  his  duty  to  load  cars  onto 

the  cage,  acquiesced  in  the  pusher  sending  down 

the  second  car,  held,  nnder  the  evidence,  for  tlie 

jury. 
[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,    (Jent.    Dig.    {    1126;    Dec.   Dig.    <8=5> 

289(34)^ 

6.  Tbiai,  «=a262(ll)— Instbuctions— Appli- 
CAEiLiTT  to  Evidence. 

In  an  action  for  injuries  received  by  plain- 
tiff, who  loaded  coal  cars  on  the  cage  in  a  mine, 
plaintiffs  helper  testified  that  it  was  their  duty 
to  push  empty  cars  up  into  the  clear,  but  that 
sometimes  they  became  blocked  and  the  mule 
driver  pulled  them  in  the  clear.  Empties  col- 
lected, and  a  loaded  coal  car  sent  down  struck 
them,  and  in  avoiding  injuries  from  that  col- 
lision, plaintiff  was  caught  between  the  first 
loaded  coal  car  and  a  second  that  was  let  down. 
The  court  charged  that  if  the  jury  should  find 
from  the  evidence  it  was  the  duty  of  plaintiff 
and  his  helper  to  remove  the  empties  before 
pushing  the  loaded  cars  to  the  cage,  and  that 
the  failure  to  remove  the  empties  caused  the 
injury  to  plaintiff,  or  contributed  to  his  injury 
as  testified  by  his  helper,  one  of  his  witnesses, 
then  plaintiff  could  not  recover.  Held,  that  the 
instruction  was  erroneous,  there  being  no  evi- 
dence that  plaintiff  or  his  helper  had  any  con- 
trol over  the  mule  driver,  and  it  not  appearing 
that  they  were  negligent  in  permitting  the  ac- 


cumulation of  the  empty  can,  and  so  there  wac 
no  evidence  on  which  to  base  the  instruction. 

[Ed.  Note.— For  other  cases,  see  Trial,  C!ent 
Dig.  i  603;   Dec.  Dig.  «=3252(11).] 

6.  Tbial  «s>194(19)  —  Inbtbuotionb  —  Com- 

KENT  ON  Evidence. 

Such  instruction  is  erroneous  as  being  a  vi- 
cious comment  on  the  evidence,  indicating  to  the 
jury  that  they  should  consider  the  fact  that  the 
helper  was  a  witness  called  by  plaintiff  in  de- 
termining hia  credibility. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  466 ;  Dec.  Dig.  «=3l94(19).] 

Appeal  from  Circuit  Court,  Maeon  County ; 
Nat  M.  Shelton,  Judge. 

Action  by  John  E.  Parks  against  the  Cen- 
tral Coal  &  Coke  Company.  There  was  a 
judgment  for  defendant,  and  from  an  order 
granting  plaintiff's  motion  for  new  trial,  de- 
fendant appeals.    Affirmed. 

B.  R.  Dysart  and  W.  G.  Goodson,  both  of 
Macon,  for  appellant  Giitbrle  &  Frank- 
lin, of  Macon,  for  respondent 


BROWN,  C.  Thlb-  Is  an  action  for  per> 
sonal  Injuries  received  by  the  plaintiff,  an 
employe  In  defendant's  coal  mine.  That 
part  of  the  petition  charging  the  acts  com- 
plained of  as  negligent  is  as  follows: 

"Plaintiff  further  states  that  on  the  4th  day 
of  December,  1911,  while  he  was  at  his  place  of 
work,  assigned  to  him  by  this  defendant  and 
while  in  the  performance  of  his  duty  to  the  de- 
fendant, in  the  .exercise  of  due  care  on  his  part, 
without  fault  or  neglect,  he  and  his  assistants  or 
'buddies'  had  hold  of  a  carload  of  said  coal  for 
the  purpose  of  placing  it  upon  the  cage  or  ele- 
vator to  be  hoisted  from  said  mine,  and  while 
in  the  proper  discharge  of  his  duty  as  an  em- 
ploye of  this  defendant,  the  defendant,  its  agents, 
servants,  and  employes,  carelessly,  negligently, 
and  recklessly  permitted  a  car  of  coal  being  mov- 
ed upon  the  track  of  said  mine,  as  aforesaid, 
to  run  down  the  grade  of  said  track  from  the 
elevation  thereon  some  200  feet  to  the  eastward, 
without  spragging  and  without  being  controlled, 
at  a  reckless,  dangerous,  negligent,  and  high 
rate  of  speed  so  as  to  catch  this  plaintiff  between 
the  car  of  coal  that  he  and  Ms  assistants  or 
'buddies'  were  placing  upon  the  cage  and  the  car 
aforesaid,  so  carelessly,  negligently,  and  reck- 
lessly permitted  to  descend  upon  him,  and  there- 
by mashed,  mangled,  and  injured  this  plaintiff 
between  said  cars." 

The  answer,  In  addition  to  the  general 
denial,  pleaded  contributory  negligence  and 
assumption  of  risk.  He  had  been  employed 
by  defendant  in  mining  about  20  years,  and 
at  the  time  of  the  accident.  It  was  his  work 
to  receive  the  coal  in  cars  at  the  foot  of  the 
shaft  and  place  the  cars  upon  the  cage  to 
be  hoisted  to  the  surface,  where  tbey  were 
unloaded  and  sent  down  to  him  to  be  taken 
off  the  cage  and  delivered  to  other  employSs-, 
to  be  taken  to  the  rooms  and  reloaded. 
Sometimes  the  empties  were  not  Immediate- 
ly removed  from  the  track  upon  which  he 
delivered  them,  and  accumulated  In  such 
numbers  that  tbey  blocked  the  track,  and  It 
was  necessary  for  other  employes  to  remove 
them  from  the  switch  at  the  entrance  of  the 
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cage  wia>  a  mnle.  At  the  time  of  this  acct 
dent  eight  or  nine  empties,  each  6  leet  long 
had  accumulated  at  that  place,  the  last  of 
which  bad  not  cleared  the  cage,  and  a  mole 
was  hitched  to  them,  ready  to  take  them  oat. 
Two  tracks  which  approached  the  cage 
from  the  east  were  designated  in  the  evi- 
dence the  "north"  and  "sooth"  tracks.  The 
loaded  cars  came  In  on  the  former,  while  the 
empties-  went  ont  on  the  latter.  These  tracks 
were  38  inches  apart,  and  cars  standing  or 
rnnning  on  them  were  26  Inches  apart  They 
came  together  at  the  entrance  of  the  cage. 
Twenty  feet  east  of  the  cage  was  something 
described  as  a  diamond  and  a  latch.  The 
loads  came  in  on  the  north  track,  and  the 
empties  were  taken  ont  on  the  south  track. 
These  tracks  weire  laid  on  an  nitgrade  fOr 
150  feet,  having  a  rise  in  that  distance  of 
about  2  feet,  so  that  loads  were  moved  from 
the  top  Of  the  grade  to  the  cage  by  gravity, 
and  the  empties  were  taken  up  with  mules. 
The  coal  was-  mined  In  rooms  to  the  east, 
and  brought  by  mules  to  the  top  of  the  in- 
cline, where  the  cars  were  released  and 
taken  charge  of  by  other  employes,  called 
"spraggers"  and  "greasers"  and  "pushers," 
who  took  them  down  the  grade  and  deliver- 
ed them  to  the  cagers  at -a  point  20  or  30 
feet  east  of  the  diamond,  controlling  their 
movement  by  sprags,  which  were  Iron  rods 
placed  In  the  wheels  to  prevent  them  from 
turning.  It  was  their  duty  to  deliver  them 
to  the  cagers  "under  control."  The  accident 
occurred  at  betweoi  3  and  4  o'clock  in  the 
afternoon,  which  was  about  quitting  time. 
Two  loaded  cars  were  sent  down,  and  the 
forward  one  was  delivered  by  Davidson,  the 
pusher,  at  the  place  mentioned,  and  receiv- 
ed by  the  plaintiff  and  his  buddy  or  helper. 
It  was  moving  when  they  took  hold  of  it, 
and  they  started.  Seeing  the  empties  on  the 
track,  they  called  to  the  driver  to  take  them 
out,  and  undertook  to  stop  their  car  before 
running  into  them,  but  could  not  bold  it. 
When  they  received  it,  the  plaintiff  testified 
that  It  was  moving  so  fast  that  they  had  to 
run  to  keep  up  with  it.  The  plaintiff  was  on 
the  south  side  of  the  car,  next  to  the  track 
on  which  the  empties  stood,  while  his  buddy 
was  on  the  north  side.  Seeing  that  they  could 
not  stop  it  and  that  it  must  strike  the  string 
of  empties,  and  fearing,  as  he  said,  that  it 
would  knock  them  from  the  track  against 
him,  the  plaintifl  Jumped  to  the  rear  of  the 
car  they  were  handling,  and  It  struck  the 
empties.  In  the  meantime  the  other  loaded 
car,  which  had  been  released  and  was  fol- 
lowing closely,  struck  him,  crushing  him  be- 
tween the  two  cars  and  seriously  injured 
him.  Neither  of  these  cars  had  been  sprag- 
ged  as  they  came  down. 

Eldon  Baldwin,  who  was  the  only  Bald- 
win sworn  as  a  witness  and  was  the  plain- 
tiff's  helper  at  the  time  of  the  accident,  tes- 
tified that  tf  he  and  plaintiff  had  known 
that  the  mule  driver  bad  not  gotten  the 
183  S.W.-S6 


enq>ties  In  the  dear,  they  could  have  stopped 
the  car,  and  if  they  had  been  gotten  In  the 
clear  there  would  have  been  no  danger  what- 
ever, and  proceeded  as  follows: 

"Q.  And  when  the  car  that  yon  had  slonghed 
onto  the  switch  struck  them,  it  was  jerked 
back,  was  it,  by  the  mule  and  pulled  back?  A. 
Yes,  sir.  Q.  And  that  is  really  what  caused  the 
trouble,  wasn't  it?  A  Yes,  and  by  the  other 
load  running  down  to  the  latch,  and  then  when 
the  other  load  come  down— that  it  what  mashed 
him.  Q.  The  real  cause  of  this  injury  is  the 
failure  of  those  empty  cars  to  be  in  the  clear  and 
the  jerking  of  those  back  by  the  mule?  That  is 
what  caused  this  trouble?  A.  Yes,  sir.  No; 
there  would  have  been  no  troable  if  the  cars 
had  been  up." 

He  also  said: 

"It  is  the  duty  of  the  cacers  to  push  the  emp- 
ties in  the  clear,  but  someomes  they  were  blodc- 
ed  there;  the  mule  driver  pulls  them  in  the 
clear." 

Three  witnesses,  Induding  the  plaintiff, 
testified  In  bis  behalf,  and  at  the  close  of  bis 
testimony  the  defendant  asked  a  x>cremp- 
tory  instruction,  which  was  refu&ed  and  ex- 
ception taken.     It  Introduced  no  evidence. 

Among  the  Instructions  given  at  the  re- 
quest of  defendant  was  N&  7,  which  is  as 
follows: 

"Yon  are  further  instructed  by  the  court  that 
if  you  believe  and  find  from  the  evidence  that 
it  was  the  duty  of  the  cagers  to  remove  the 
empties  out  of  the  way  before  pushing  the  loaded 
cars  to  the  cage,  and  that  the  failure  of  the 
cagers  to  move  said  empties  out  of  the  way  caus- 
ed the  injury  to  the  plaintiS,  or  contributed  to 
his  injury,  as  testified  by  Edwin  Baldwin,  one 
of  the  plaintiff's  witnesses,  then  plaintiff  cannot 
recover,  and  your  verdict  must  be  for  the  defend- 
ant." 

It  was  by  reason  of  error  in  this  InstruC' 
tlon  that  the  court  granted  a  new  trial. 

[1,  2]  1.  Tlie  only  negligence  charged  as  a 
ground  of  recovery  in  this  case  is  that  de- 
fendant negligently  permitted  a  car  of  coal 
to  run  down  Its  track  vrlthont  being  control- 
led, and  at  a  high  rate  of  speed,  so  that, 
while  plaintiff  was  performing  his  duty  with 
due  care,  it  ran  against  him  and  crushed 
him  against  the  other  car,  and  this  is  conse- 
quently the  <mly  act  of  negligence  on  the  part 
of  defendant  with  which  we  have  to  deaL 
Negligence  consists  of  the  failure  to  exercise 
Oiat  degree  of  care  which  persons  of  ordi- 
nary prudence  in  the  same  occupation  exer- 
cise under  the  same  clreimistances  to  protect 
otbera  from  Injury,  and  in  the  inquiry,  in 
cases  of  this  character,  as  to  the  presence  of 
such  negligence,  we  may  and  should  take 
into  consideration  the  rules  and  general  prac- 
tice governing  the  conduct  of  those  engaged 
In  the  particular  employment.  The  care  re- 
quired "is  a  care  adjusting  itself  to  the  cir- 
cumstances of  the  case."  Dean  v.  BaUroad, 
199  Mo.  388,  406,  97  S.  W.  910. 

In  this  case  the  evidence  tends  to  show 
that  it  was  the  duty  of  the  defendant, 
through  its  servants,  to  deliver  the  loaded 
cars  to  the  plaintiff  "under  control,"  at  some 
uncertain  point  within  60  feet  of  the  cage  up- 
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on  which  they  were  to  be  loaded.  Near  the 
cage  the  respective  tracks  upon  which  the 
loads  came  In  and  the  empties  were  taken 
out  came  together.  It  was  the  duty  of  the 
plalntUT  and  his  helper  to  remove  the  empty 
cars  from  the  cage  to  the  track  upon  which 
they  went  out,  and  when  they  had  accumu- 
lated until  it  was  necessary  to  do  so  they 
were  hauled  out  over  the  top  of  the  Incline 
by  mules  driven  by  other  employ^  In  this 
case  eight  or  nine  empty  cars,  each  6  feet 
long,  had  accumulated  at  the  mouth  of  the 
cage,  so  that,  vrith  their  coupling  appliances, 
they  must  have  extended  SO  feet  up  the  track, 
lying  close  beside  the  one  upon  whiCh  the 
loads  came  down.  This  distance  covered  the 
entire  space  in  which  the  activities  connected 
with  the  delivery  of  the  loads  to  the  cagers 
was  taking  place,  so  that  the  man  controlling 
the  loads  might  reach  out  and  touch  the 
emptiea  When  the  cagers  took  the  forward 
one  of  the  two  cars  which  bad  come  down  for 
delivery,  the  plaintiff  and  his  helper  started 
down  the  track  with  It,  the  latter  shouting 
to  the  driver  of  the  mule,  already  hitched 
to  the  string  of  empties,  to  block  them ;  that 
is,  to  haul  them  off  the  track  at  the  month 
of  the  cage.  Under  these  drcumstances  the 
man  In  diarge  of  the  rear  load  started  It 
down,  following  the  one  which  had  been  tak- 
en by  the  two  cagers.  The  driver  started 
his  mule,  but  not  in  time,  so  that  the  forward 
load  ran  Into  the  side  of  the  empties,  and 
the  plaintiff,  trying  to  escape,  was  caught  by 
the  other  car  and  pinned  between  the  two. 
The  situation  was  an  open  one  directly  under 
the  eyes  of  everybody  connected  vrlth  the 
transaction.  While  it  might  have  been  a 
careless  thing  for  the  plaintiff  and  his  help- 
er to  take  the  forward  load  at  the  speed  It 
was  moving,  It  was  only  careless  under  oi^ 
dlnary  circumstances,  from  the  danger  that 
the  cagers  might  be  unable  to  control  It  so 
as  to  prevent  it  from  running  into  the  side 
of  the  empties  and  derailing  them  or  caus- 
ing trouble  In  connection  with  them.  The 
peril  that  they  encountered  and  from  which 
the  plaintiff  suffered  was  the  Independent 
act  of  releasing  the  rear  car  and  starting  it 
after  them  when  they  were  not  tba-e  to  take 
it  Whether  upon  the  evidence  the  release 
of  the  last  car  constituted  negligence  as 
charged  in  the  petition  was  clearly  a  ques- 
tion for  the  Jury. 

[$]  2.  The  respondent  contends  that  under 
the  admitted  facts  the  plaintiff  was  guilty  of 
negligence  contributing  to  his  Injury  in  get- 
ting out  from  between  the  cars  behind  the 
one  he  was  handling.  These  cars  were  only 
26  indies  apart  east  of  the  switch  or  cross- 
over, and  came  together,  of  course,  at  the 
point  where  they  struck  each  other.  The  evi- 
dence tends  to  prove  that  there  was  danger 
of  the  empties  b^ng  thrown  against  the  load 
by  the  collision,  and  that  for  that  reason  the 
plaintiff  was  in  danger  when  the  impact 
cama    We  cannot  say  as  a  matter  of  law 


that  under  these  drcumstances  be  should. 
have  stopped  and  considered  the  best  meth- 
od of  escaping  It,  or  that  the  law  would  re- 
quire him  under  the  circumstances,  to  cal- 
culate the  distance  of  the  following  car,  or 
even  to  remember  it  had  he  known  It  was  ap- 
proaching without  control,  which  is  far  from 
dear  under  the  evidence:  The  Jury  was  the 
proper  Judge  of  this. 

[4]  3.  By  far  the  most  difficult  question 
relating  to  the -charge  of  contributory  negli- 
gence arises  from  the  evidence  which  tends 
to  show  that  the  rear  car  was  sent  down 
with  the  plalntifTs  knowledge  and  concur- 
rence. A  careful  examination  and  consider- 
ation of  the  testinumy  relating  to  this  ques- 
tion leaves  us  In  doubt  whether  he  knew 
that  It  had  left  the  control  of  the  pusher, 
and  this  doubt  should  be  solved  by  the  jury. 

[8]  4.  The  most  Important  question  Is  upon 
the  action  of  the  court  in  setting  aside  the 
verdict  of  the  Jury  and  awarding  to  the 
plaintiff  a  new  trial  for  its  error  In  giving 
the  seventh  instruction  for  the  defendant 
This  told  the  Jury  to  find  for  the  defendant 
If  It  was  the  duty  of  the  cagers  to  remove 
the  empties  ont  of  the  way  before  pushing 
the  loaded  cars  to  the  eagre,  and  that  their 
failure  to  do  so  oaused  the  injury  to  plain- 
tiff or  contributed  to  his  injury,  as  testified 
by  Edwin  Baldwin,  one  of  the  plalntifTs  wit- 
nesses. This  is  evidently  the  same  witness 
described  as  Eldon  Baldwin  in  the  transcript 
of  the  evidence.  We  have  carefully  read 
his  testimony,  and  fail  to  find  where  he  tes- 
tified that  it  was  the  duty  of  the  cagers  to 
move  these  particular  cars  out  of  the  way. 
On  this  subject  he  said: 

"It  is  the  duty  of  the  cagers  to  push  the  emp- 
ties in  the  clear,  but  sometimes  they  are  blocked 
there:  and  the  mule  driver  pulls  them  in  the 
clear.'' 

There  is  no  evidence  that  the  cagers  had 
any  control  over  the  mule  driver,  other  than 
to  signal  him  when  he  was  there,  as  was 
done  in  this  case.  There  were  eight  or  nine 
cars  there  blocking  the  entrance  to  the  cage, 
the  forward  ones  having  been  pushed  up  the 
grrade  a  distance,  which  must  have  been  60 
feet  or  more,  and  they  were  blocking  the  en- 
trance to  the  cage,  and  It  had  evldentiy  be- 
come the  duty  of  the  mule  driver  to  take 
them  out,  and  he  evidently  came  for  that  pur- 
pose. There  Is  no  evidence  of  negligence  on 
the  part  of  the  cagers  In  permitting  this  ac- 
cuinulation,  nor  on  the  part  of  the  other  em- 
ploy^ in  permitting  It  to  remain.  So  far  as 
the  accident  Is  concerned,  it  was  simply  a 
condition  in  the  light  of  which  the  testimony 
relating  to  the  handling  of  these  loads  must 
be  considered  in  determining  the  question 
whether  or  not  the  last  loaded  car  was  neg- 
ligentiy  released,  and  ran  against  the  plain- 
tiff. So  far  as  the  presence  of  these  cars  is 
concerned,  it  is  only  to  be  considered  as  af- 
fecting the  performance  of  the  duty  of  those 
handling  the  loads  which  is  the  matter  out  of 
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-whicb  this  BCddent  grew,  notwithstanding 
the  opinion  of  any  witness  to  the  contrary, 
and  although  It  would  not  have  occurred 
Iiad  the  empties  been  absent.  It  Is  also  er- 
Toneona  In  assuming  that  any  failure  to  per- 
:form  a  general  duty  must  necessarily  be  a 
negligent  failure.  It  Is  true  in  a  sense  that 
-when  one  Is  unable  to  perform  his  work  it 
ceases  to  be  his  duty  to  do  so,  but  this  Is  too 
fine  a  point  to  ask  a  Jury,  even  though  it 
may  be  composed  of  lawyers,  to  pick  out  of 
the  general  words  of  this  instruction. 

[8]  There  is  another  vice  in  this  instruc- 
tion, which  was  evidently  the  one  uppermost 
In  the  mind  of  the  Judge,  in  the  use  of  the 
^ords  "08  testified  by  Edwin  Baldwin,  one 
of  plaintUTs  witnesses."  This  was  not  only 
a  clear,  but  a  vicious,  comment  upon  the  tes- 
timony, even  had  he  spoken  the  words  at- 
tributed to  him  without  modification  or  ex- 
planation. He  was  an  employ^  of  the  de- 
fendant who,  upon  his  cross-examinatlcm, 
demonstrated  that  he  was  not  unduly  un- 
friendly to  his  employer.  It  would  have  been 
perfectly  proper  for  the  counsel  for  plaintiff 
to  have  given  due  effect  to  this  in  argument, 
but  highly  Improper  for  the  court  to  have 
reminded  the  Jury  of  It  In  Instructions.  So 
it  would  have  been  proper  for  the  defendant 
to  have  argued  to  the  Jury  that  the  witness 
tiad  been  produced  by  the  plaintiff,  but  was 
improper  tor  the  court  to  suggest  that  argu- 
ment in  its  instruction  as  to  the  effect  of  his 
testimony  If  they  should  believe  him.  It  Is, 
under  our  practice,  the  privilege  of  counsel, 
and  not  of  the  court,  to  make  such  comments. 
The  fact  that  the  defendant  used  this  same 
expression  in  two  of  its  Instructions  indicates 
tbat  it  was  not  purposeless.  It  was  error  to 
put  In  the  hands  of  the  defendant  the  argu- 
ment that  the  court  had  indicated  that  they 
should  consider  Baldwin's  position  as  a  wit- 
ness for  the  plaintiff  in  determining  the 
weight  of  his  testimony. 

For  the  errors  mentioned,  the  Judgment 
must  be  afiBrmed,  and  the  cause  remanded  for 
a  new  triaL 

RAIUQY,  C,  concnrs. 

FEBt  CtTRIAM.  The  foregoing  opinion  of 
BROWN,  C,  Is  adopted  as  the  opinion  of  the 
conrt.     All  concur. 


DAVIS  V.  ALEXANDER.    (No.  1T185.) 

(Supreme  Conrt  of  MissourL     Nov.  17,  1916. 

On  Motion  for  Rehearing,  March  1, 1916.) 

1.  Advebsk    Possession    «=>30   —   Hostile 
CTharacteb  of  Possession — Mistake  as  to 

BOtTNDABIES. 

Plaintiff  and  defendant  were  adjoining  own- 
MB  of  land,  and  they  and  tbdr  predecessors  in 
title  thought  a  fence  on  defendant's  land  was 
on  the  true  line  between  them.  Though  plain- 
tiff and  Us  predecessors  had  been  in  possession 
op  to  the  fence,  it  did  not  appear  that  prior  to 
a  survey  shortly  before  suit  any  party  bo  in 


possession  of  the  strips  of  land  between  the  fence 
and  the  true  line  ever  publidy  declared  that  he 
claimed  such  strips.  One  owning  plaintiffR 
land  for  17  years  testified  that  he  claimed  up 
to  the  fence.  It  did  not  appear  that  he  ever 
mentioned  such  claim  while  in  possession  to 
any  one.  Held,  that  the  jury  were  warranted 
in  returning  a  verdict  for  defendant  on  the 
question  of  adverse  possession. 

rSd.  Note. — For  other  cases,  see  Adverse  Poc- 
acBsion,  Cent  Dig.  §|  128,  127;   Dec.  Dig.  <S=» 

oO.] 

2.  Appeal  and  Ebbob  4=s>893(2)— Review- 
Nature  or  Action  as  tioAL  ob  Equitable. 

An  ordinary  action  to  quiet  title  in  which 
no  relief  was  sought  in  either  the  petition  or 
answer  was  essentially  an  action  at  law,  and 
could  not  be  disposed  of  on  appecd  as  a  proceed- 
ing in  equity. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3630 ;  Dec.  Dig.  <S=>898(2).] 

3.  Appeal  ahd   Bbbob  «=»987(1)— Review— 
Submission  of  Questions  to  Jubt. 

In  an  ordinary  action  to  quiet  title,  where 
the  court  called  a  jury  to  pass  upon  certain  is- 
sues, and  a  general  judgment  was  rendered 
on  the  verdict  thus  returned,  the  cause  stood  for 
review  on  appeal  as  though  the  whole  case  had 
been  submitted  to  the  jury,  and  a  verdict  return- 
ed in  favor  of  the  party  in  whose  favor  judgment 
was  rendered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3883,  3894 ;  Dec.  Dig.  <S=> 
987(1).] 

4.  Appeal  and  Erbob  ®=>1000  —  Review — 
Questions  of  Pact. 

In  an  action  to  quiet  title,  a  verdict  was 
conclusive  on  the  question  of  adverse  possession 
submitted  to  them,  if  the  jury  were  properly 
instructed, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §S  S92&-3927 ;  Dec.  Dig.  «S=» 
1000.] 

5.  Bound  ABIES  «=s>3(4)— Descbiption  —  Con- 
srrBuciioN. 

In  laying  off  an  addition  to  a  city,  lot  1 
therein,  fronting  on  the  north  on  Ii.  street,  was 
described  as  commencing  at  the  northwest  corner 
of  the  tract  on  L.  street  and  as  running  south 
132  feet  to  an  alley.  A  subsequent  conveyance 
of  a  part  of  the  lot  described  it  as  beginning  at 
the  northeast  comer  of  the  lot,  running  south 
132  feet  to  the  southeast  corner  on  the  north 
side  of  an  alley ;  thence  west  with  the  north 
line  of  the  alley  23  feet,  north  B9^,  feet,  west 
27  feet,  and  north  73  feet  to  the  north  hne  of 
the  lot  on  the  south  line  of  L.  street ;  end  thence 
east  with  such  line  to  the  beginning  place.  L. 
street  as  originally  platted  was  132  feet  from 
the  alley,  but  as  established  and  opened  before 
such  addition  was  platted  it  was  only  123  feet 
from  the  alley.  Plaintiff  claimed  that  his  lot 
was  to  be  measured  from  the  street  as  opened, 
and  that  the  jog  in  his  west  line  was  therefore 
9  feet  further  south  than  if  the  lines  were  run 
from  the  street  as  platted.  Held,  that  it  was 
manifest  that  the  party  platting  the  addition 
located  the  comer  of  lot  1  at  the  south  line  of 
Xj.  street  as  platted,  but  in  anjr  event  plaintiff 
had  no  title  to  the  disputed  strip,  since  his  lot 
was  limited  by  the  boundaries  of  lot  1,  and  could 
not  be  extended  beyond  the  north  line  at  the 
alley. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  {g  14-18;    Dec.  Dig.  <S=>3(4).] 

Bond,  Blair,  and  Revelle,  JJ.,  dissenting. 

In  Banc.  Appeal  from  Circuit  Court, 
Boone  County ;    David  H.  Harris,  Judge. 

Action  by  Nathan  Q.  M.  Davis  against 
Mary  M.  Alexander.     Prom  an  order  grant- 
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Ing  B  new  trial,  defendant  appeals.    Rerers- 
ed  and  remanded,  with  directions. 

The  following  Is  the  plat  contained  in  the 
record: 
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ft.AT  OF  Samuw.'3  Secono  Addition. 

The  following  Is  the  plat  contained  In  re- 
spondent's brief: 

Lo  cusx  SfTREer  Extbnsion  C^st. 
4.     i 


IttOH 

♦J   Ai_  u  e. Y 


Plaintiff  and  defendant  were  adjoining 
landowners  In  the  city  of  Columbia,  Boone 
county,  Mo.  Respondent  brought  an  action 
An  above  court  against  appellant  to  quiet  ti- 


tle nnder  section  2S8S,  R.  S.  1909.  The  peti- 
tion is  in  the  usual  form,  and  alleges  that 
plaintiff  Is  the  owner  in  fee  simple  of  two 
triangular  and  one  rectangular  portions  of 
lot  1  In  Samuel's  Second  addition  to  the  city 
of  Columbia  aforesaid,  and  that  defendant 
claims  some  title,  estate,  or  interest  in  the 
land  aforesaid,  the  natnre  and  character  of 
which  Is  unknown  to  plaintiff,  which  said 
claim  Is  adverse  and  prejudicial  to  respond- 
ent. Plaintiff  prayed  the  court  to  ascertain 
and  determine  the  estate,  title,  and  Interest 
of  plaintiff  and  defendant  respectively  in  and 
to  the  real  estate  aforesaid,  and  to  define 
and  adjudge  the  interests,  title,  and  estate  of 
said  parties  according  to  the  statute  In  such 
cases  made  and  provided,  etc.  The  answer 
Is  a  general  denial,  except  in  respect  to  the 
averments  as  to  defendant's  claims  and  ti- 
tle to  said  property.  Defendant  also  asserts 
in  said  answer  that  she  has  full  and  com- 
plete title  to  the  premises  described  In  peti- 
tion and  is  entitled  to  the  possession  thereof. 
The  case  was  tried  by  the  court  with  the 
assistance  of  a  jury.  The  Jurors  were  called 
by  the  court  to  try  the  issue  as  to  whether  or 
not  plaintiff  and  his  grantor  or  predecessors 
In  title  had  been  in  the  adverse  possession  oi 
the  land  described  in  petition  for  ten  consecu- 
tive years  or  more  prior  to  the  institntlon  of 
this  suit.  The  Jury  found  that  plaintiff  and 
his  predecessors  in  title  had  not  been  in  ad- 
verse possession  of  the  property  described  In 
petition  for  ten  consecatlve  years  or  more 
prior  to  the  institution  of  this  snlt,  and  on 
this  issue  found  in  favor  of  defendant  The 
court,  after  setting  out  in  the  record  the  ver- 
dict of  the  Jury,  proceeded  therein  as  fol- 
lows: 

"It  is  therefore  ordered  and  adjudged  by  the 
court  that  the  plaintiff  take  nothing  by  his 
writ,  and  that  this  defendant  go  hence  without 
day,  and  have  and  recover  of  and  from  the  plain- 
tiff all  costs  of  this  cause,  and  that  execution 
issue  therefor." 

Plaintiff  filed  a  motion  for  a  new  trial  in 
due  time,  and  the  court  sustained  the  same, 
without  specifying  of  record  the  ground  up- 
on which  it  was  sustained.  Defendant  duly 
appealed  to  this  court  from  the  order  grant- 
ing plaintiff  a  new  trial,  and  with  her  rec- 
ord before  us  in  proper  form  we  are  called 
upon  to  determine  whether  the  trial  court 
committed  error  in  granting  plaintiff  a  new 
trial. 

Plalntira  Record  Title. 

The  property  In  dispute  Is  a  part  of  lot 
No.  1  in  Samuel's  Second  addition  to  the 
town  of  Columbia,  Mo.  The  plaintiff  intro- 
duced the  following  records  tending  to  es^ 
tabllsh  a  record  title: 

(1)  The  plat  of  Samnd'8  Sec<Mid  addition, 
dated  October  27,  1882,  recorded  in  Book  58 
at  page  482  of  the  Deed  Records  of  Boone 
county.  Ma  It  was  admitted  that  John  M. 
Samuel,  maker  of  said  plat,  was  the  ownor 
of  all  of  the  land  in  dispute,  and  his  grantee, 
W.  W.  Batterton,  Is  the  commoa  source  of 
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title  Said  plat  shows  lot  No.  1  as  fnmtlns 
on  Locust  street. 

(2)  A  deed  fr<»ii  John  M.  Samnel  and  wife 
to  W.  W.  Batterton,  dated  November  8,  1883, 
conveying  to  said  Battertcm  lot  Na  1  In  said 
addition. 

(8)  A  deed  from  W.  W.  Batterton  and  wife 
to  Benjamin  Cave,  dated  November  SO,  1883, 
and  a  deed  of  correction  from  said  Batter- 
ton, dated  Merdi  14,  1898,  conveying  to  said 
Benjamin  Cave  the  east  part  of  lot  Na 
1  In  Samuel's  Second  addition  by  the  follow- 
ing description: 

"The  east  part  of  lot  No.  1  in  Samuel's  Sec- 
ond addition  to  the  town  of  Colambia,  commenc- 
ing at  the  northeast  corner  of  said  lot  No.  1; 
thence  south  132  feet;  thence  west  23  feet; 
thence  north  69  feet;  thence  west  27  feet; 
thence  north  73  feet ;  thence  east  50  feet  to  the 
place  of  beginning." 

(4)  The  last  will  of  Benjamin  Cave,  de- 
ceased, together  with  the  probate  thereof, 
dated  February  19,  1884,  and  the  order  ap- 
pointing W.  J.  Bat>b  adiniaistrator  with  the 
wUl  annexed  of  the  estate  of  said  Benja- 
min Cave,  deceased.  Said  will  directs  that 
the  testator's  real  estate  be  sold  at  public 
sale  and  divided  among  his  named  children. 

(5)  A  deed  dated  September  7,  1885,  from 
said  administrator  with  the  will  annexed  of 
Benjamin  Cave,  deceased,  to  Margaret  Cave, 
CiMiveying  said  tract  by  the  same  descrip- 
tion as  In  the  deed  to  said  Benjamin  Cave. 

(6)  Ttie  last  will  of  Margaret  Cave,  de- 
ceased, together  with  the  probate  thereof, 
dated  December  7,  1886.  Said  wiU  devises 
said  real  estate  la  fee  simple  to.  the  stepson 
of  the  testatrix,  Marlon  Cave. 

(7)  A  deed  from  Marlon  Cave,  a  widower, 
dated  March  14,  1893,  to  E.  F.  Ammerman, 
C(Miveylng  said  tract  by  the  following  do- 
Bcrlpti<Ht: 

"The  east  part  of  lot  one  (1)  in  Samuel's 
Second  addition  to  Columbia,  Mo.,  as  shown  in 
the  plat  of  said  addition  on  me  in  the  recorder's 
office  for  Boone  county,  Missouri,  in  Deed  Book 
58,  p.  482.  Said  part  herein  conveyed  being 
bounded  as  follows  to  wit:  Beginning  at  the 
northeast  comer  of  said  lot;  thence  south  132 
feet  to  the  southeast  corner  of  said  lot  on  the 
north  line  of  an  alley;  thence  west  vHth  the 
north  line  of  said  alley  23  feet ;  thence  north 
69^  feet;  thence  west  27  feet;  thence  north 
73  feet  to  the  north  line  of  said  lot  on  the  south 
line  of  Locust  street;  thence  east  with  said 
line  60  feet  to  the  banning." 

(8)  A  deed  from  B.  F.  Ammerman,  a  widow- 
er, dated  August  22,  1910,  to  the  plaintiff, 
Nathan  6.  M.  Davis,  conveying  the  same 
property  by  the  same  description  as  in  said 
deed  to  B.  F.  Ammerman. 

Defendant's' Record  Title. 

The  defendant's  record  title  is  shown  by 
the  following  mesne  conveyances  from  the 
common  source  of  title,  W.  W.  Batterton: 

(1)  A  deed  from  W.  W.  Batterton  and  wife 
to  George  R.  Jacobs,  Jr.,  dated  July  12, 1884, 
conveying  the  following  tract  of  land: 

"135x138  feet,  a  part  of  eleven  (11)  acre 
lot  No.  26  bounded  on  the  east  by  the  land  of 
John  M.  Samuel  and  on  the  south  by  the  lot  of 


Fred  Sch&ddt,  on  the  west  by  Hkt  street,  and 
on  the  north  by  Locust  street:  also  the  west 
part  of  lot  No.  1  in  Samuel's  Second  addition. 
All  situated  in  the  town  of  Columbia,  Boone 
county,  Missouri." 

(2)  A  deed  of  tmst  from  George  R.  Jacobs, 
Jr.,  and  wife  to  James  W.  Schwabe,  trustee 
for  James  D.  Bowling,  dated  August  29,  1898, 
which  deed  of  trust  conveys  the  same  tract 
of  135x138  feet  as  in  the  deed  to  said  Jacobs, 
and  also  the  following: 

"Also  the  west  part  of  lot  No.  one  (1)  in 
Samuel's  Second  addition  to  the  town,  now  city, 
of  Colombia  being  aU  tliat  part  of  said  lot  not 
heretofore  conveyed  by  W.  W.  Batterton  to 
Bmiamin  Cave  by  deied  dated  November  30, 
1883,  and  recorded  in  the  recorder's  office  of 
Boone  county,  Missouri,  in  Deed  Book  62  at 
page  89." 

This  deed  of  trust  Is  not  set  ont  in  full  In 
appellant's  abstract,  but  it  Is  sufficient  to  say 
that  the  same  was  given  to  secure  the  pay- 
ment of  a  promissory  note,  and  contained 
the  usual  power  of  sale  in  the  trustee  In 
case  of  default  in  the  payment  of  said  note. 

(3)  A  trustee's  deed  from  James  W. 
Schwabe,  trustee,  to  Charles  A.  Jacobs,  dated 
September  12,  1899,  foreclosing  the  above- 
mentioned  deed  of  tmst  after  default,  with 
the  usual  recitals,  and  conveying  the  same 
tracts  by  the  same  description  as  contained 
in  the  deed  of  trust. 

(4)  A  warranty  deed  from  Charles  A.  Jac- 
obs, a  single  man,  to  Annie  B.  Jacobs,  dated 
September  12, 1899,  conveying  the  same  tracts 
by  the  same  description  as  above. 

(5)  A  warranty  deed  from  Annie  El  Jacobs, 
a  widow,  to  Mary  M.  Alexander,  conveying 
the  following  tracts: 

"A  part  of  lot  No.  one  (1)  in  Samuel's  Second 
addition  to  the  town  of  Columbia,  Missouri,  de- 
scribed as  follows :  Beginning  at  a  point  on  the 
south  line  of  Locust  street  125  feet  east  of  the 
intersection  of  the  south  line  of  Locust  street 
with  the  east  line  of  Eitt  street  in  said  town ; 
•  *  •  thence  south  73  feet;  thence  cast  6 
feet;  thence  south  17.9  feet;  thence  east  14 
feet;  thence  south  41.9  feet  to  the  north  line 
of  an  alley;  thence  east  with  the  north  line 
of  said  alley  42  feet,  more  or  less,  to  the  south- 
west corner  of  a  tract  of  land  conveyed  by  W. 
W.  Batterton  and  wife  to  Benjamin  Cave  by 
deed  recorded  in  Book  62,  page  59,  of  the  Rec- 
ords of  said  county ;  thence  north  with  said 
Cave's  line  59'/<(  feet;  thence  west  with  said 
Cave's  line  27  feet ;  thence  north  with  said 
Cave's  line  73  feet  to  the  south  Une  of  Locust 
street;  thence  west  with  the  south  line  of  said 
locust  street  35  feet,  more  or  less,  to  the  point 
of  beginning." 

From  these  records  it  will  be  seen  that 
lot  No.  1  in  Samuel's  Second  addition  Is  laid 
out  as  abutting  Locust  street ;  the  north  line 
of  said  lot  being  on  the  south  line  of  Locust 
street.  The  plaintiff  offered  In  evidence  the 
record  of  the  order  made  by  the  board  of 
aldermen  of  the  city  of  Columbia,  dated 
May  27,  1870,  extending  Locust  street  east 
to  Baptist  College  avenue,  in  front  of  the 
property  in  controversy. 

A  plat  of  a  survey  of  the  tracts  In  con- 
troversy made  by  P.  S.  Qulnn,  surveyor  of 
Boone  county,  on  September  10,  1910,  was 
identified  and  offered  in  evidence.    Said  sur- 
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Teyor  was  present  at  the  trial,  and  was 
placed  upon  the  stand  by  the  plaintiff.  From 
his  testimony  It  appears  that  he  found  the 
true  line  of  Locust  street  to  be  nine  feet 
north  of  the  south  line  of  said,  street  as  ac- 
tually located.  He  testified  that  he  had  been 
In  the  <dty  of  Columbia  since  1871,  and  that 
the  present  location  of  said  street  Is  the  same 
as  it  has  always  been  since  he  came  to  Co- 
lumbia. He  also  testified  that  he  had  been 
unable  to  find  anything  of  record  changing 
the  location  of  said  street  In  his  plat,  there- 
fore, he  has  placed  the  northeast  corner  of 
lot  No.  1  of  Samuel's  Second  addition  nine 
feet  north  of  -where  It  would  be  If  placed 
upon  the  south  line  of  Locust  street  as  ac- 
tually laid  out  and  existing.  This  he  did 
by  locating  what  be  terms  the  true  south  line 
of  said  street  by  beginning  ten  feet  south  of 
the  Matthews  lot  and  disregarding  the  call 
for  the  south  line  of  Locust  street  in  the  or- 
der for  its  extension  east. 

All  of  the  conveyances  in  the  plalntifTs 
chain  of  title  from  the  common  source  of  ti- 
tle, W.  W.  Batterton,  describe  plaintiff's  lot 
by  reference  to  the  northeast  comer  of  lot 
No.  1  and  the  south  line  of  Locust  street. 
Plaintiff's  tract  was  conveyed  by  Batterton 
before  that  of  the  defendant,  and  all  of  de- 
fendant's grantors  describe  defendant's  lot 
with  reference  to  said  south  line  of  Locust 
street  and  the  west  line  of  plaintiff's  lot. 

Oral  Testimony  of  Plaintiff. 

B.  F.  Ammerman  testified,  in  substance, 
that  he  conveyed  part  of  lot  1  to  plaintiff  on 
August  22,  1910.    H  said: 

"The  western  boundary  is  always  regarded, 
and  parties  immediately  west  of  it  regarded  it 
as  the  old  fence." 

The  western  boundary  line  Is  not  straight 
all  the  way  through.  He  was  In  possession 
of  said  property  before  selling  it  to  plaintiff 
from  March  15,  1893,  up  to  the  time  of  his 
sale.  He  bought  it  from  Cave.  While  in 
posses.slon  of  the  land,  he  claimed  the  old 
fence  as  the  boundary  line.  He  was  In  pos- 
session of  it  all  that  period  of  time.  He  filled 
in  some  dirt  about  10  years  before  trial.  The 
fence  was  probably  rebuilt  to  some  extent  on 
same  line.  No  objection  was  made  by  de- 
fendant or  Mrs.  Jacobs  to  possession  of  wit- 
ness. There  was  no  agreement  l)etween  wit- 
ness and  Mrs.  Jacobs  or  defendant  to  the  ef- 
fect that  the  fence  sbould  be  established 
according  to  the  true  line.  If  it  should  be  as- 
certained to  be  different  from  the  old  fence. 
He  further  testified: 

"Q.  Ton  say  you  claimed  clear  to  the  fenee? 
A.  To  the  fence.  Q.  When  you  bought  thia 
tract   from   Mr.    Cave   in   1893,   how  did   you 

?urclui8e  it:  the  fence  as  the  Une  or  not?  A. 
es,  sir.  Q.  When  you  sold  it  to  Mr.  Davis, 
did  ypu  intend  to  sell  to  him  all  up  to  the  fence? 
A.  Yes,  sir." 

On  cross-examination  witness  testified  that, 
so  far  as  he  Imew,  the  fence  was  considered 
the  boundary  Une  between  his  property  and 
that  adjoining.  "We  considered  it  as  being 
the  Une  between  as."    He  supposed  the  peo- 


ple who  owned  the  adjoining  lot  considered 
the  fence  as  the  boundary  line.  He  consid- 
ered the  fence  the  boundary  lioe  until  after 
this  suit  was  brought. 

P.  S.  Qolnn,  county  surveyor,  uiwn  a  sur- 
vey found  the  old  fence  was  not  on  the  tme 
Une.  He  said  the  description  contained  in 
petition  covers  aU  the  land  lying  between 
the  true  line  and  the  fenee  line  on  the  west 
side  of  Davis'  lot  The  beginning  point  In 
his  survey  was  the  northeast  comer  of  lot 
1,  Samuel's  addition. 

"Q.  Where  do  you  place  lot  No.  1  in  Samoel's 
addition  with  regard  to  Locust  street?  A.  The 
northeast  comer  as  the  plat  is  laid  out  ia  nino 
feet  north  of  the  south  line  of  the  granitoid  walk 
as  put  down  at  that  point  Q.  In  other  words, 
instead  of  being  on  the  south  line  of  Locust 
street,  according  to  your  survey,  the  northeast 
comer  of  lot  No.  1  is  out  in  Locust  street? 
A.  Nine  feet." 

He  said  his  location  of  south  line  of  Xjo- 
cust  street  conformed  to  the  location  in  the 
ordinance  or  order  of  the  board  of  trustees 
of  Columbia  in  the  east  extension  of  Locast 
street    Witness  testified: 

"Q.  In  locatlDg  the  south  line  of  Locast  street 
yon  discard,  do  you  not,  the  call  there  for  the 
south  line  of  Locust  street  for  the  northwest 
corner  of  the  Matthews  tract?  A.  Yea,  sir; 
because  it  says  so.  We  measure  ten  feet  soatfa, 
and  then  determine  the  south  line  of  the  exten- 
sion of  Locust  street" 

He  has  Uved  in  Columbia  since  1871,  and 
ItnowB  of  no  change  in  Locust  street  since 
said  time.  According  to  the  survey  of  wit- 
ness, the  old  fence  was  on  Mrs.  Alexander's- 
side  of  the  property.  He  testified  that  Iiis 
survey  includes  all  the  land  called  for  in  the 
deed  from  Ammerman  to  Davis.  The  survey 
gives  Mrs.  Alexander  all  the  remainder  of 
the  land  called  for  in  her  deed,  after  talcing 
out  the  Davis  land.  If  the  fence  is  foUowed 
as  a  Une,  it  does  not  give  Mrs.  Alexander  all 
the  land  caUed  for  In  her  deed.  He  said  the 
north  line  of  lot  1  was  out  in  Locust  street 
as  It  now  stands. 

Mrs.  Veola  Wood  lived  as  tenant  aboat  6 
years  from  1906  in  the  Ammerman  property- 
The  fence  was  the  only  Ixtnndary  Une  she 
Imew  of.  She  mowed  the  grass  up  to  a  poet 
near  the  walk.  Defendant  did  not  object  t» 
her  possession  of  the  adjoining  land.  She 
heard  no  discussion  of  the  subject  but  as  far 
as  she  Icnew,  the  fence  was  on  the  tme  line. 
She  used  aU  the  land  op  to  the  fence. 

Plaintiff  said  he  tools  possession  up  to  the 
post  at  the  northwest  comer  of  the  old 
fence  south,  and  where  it  makes  a  Jog  east 
and  on  down  south  to  the  alley.  He  had  the 
property  surveyed,  built  a  house  and  bam 
thereon,  and  filled  In  with  dirt  as  far  as  tlie 
fence  line.  Until  the  survey  was  made  lie 
did  not  know  whether  the  fence  was  on  tlie 
true  line  or  not  Plaintiff  testified  that  de- 
fendant told  him  l>efore  he  made  his  improre- 
ments  that  the  post  out  there  had  been  a^ 
cepted  as  the  Une.  Defendant  got  plaintiff  to 
trim  the  limbs  of  a  tree  On  his  side  whld 
extended  over  the  roof  of  her  house. 

W.  S.  Culbertson  said  he  had  rebuilt  tlie 
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old  fence  lots  of  times  for  Ammerman  10 
or  12  years  before  time  of  triaL  There  was 
a  fence  there  when  he  rebuilt  It.  He  replac* 
ed  It  on  same  Une.    Plaintiff  closed  in  chief. 

Defendant's  Demurrer  to  Evidence. 

At  the  close  of  {dalntUTs  evidence  in  chief 
defendant  asked  the  court  to  give  a  per- 
emptory instruction  In  its  behalf,  which  was 
refused  by  the  court ;  and  an  exception  sav- 
ed as  to  such  ruling. 

Defendant's  Oral  Evidence. 

Defendant  lived  on  her  property  adlolnlng 
plaintiff.  She  said  it  was  an  old  fence  be- 
tween her  property  and  that  of  plaintiff.  She 
never  knew  before  the  Qulnn  survey  that  any 
I>art  of  her  land  was  on  the  other  side  of  the 
fence  from  her  property,  and  never  discussed 
witb  plaintiff  whether  the  fence  was  on  the 
sarr^  linei  She  never  claimed  the  strip  In 
controversy  until  the  survey  was  made 

Deftodant  at  the  dose  of  all  the  evidence 
interposed  her  demurrer  tliereto,  which  was 
again  overruled,  etc. 

The  instructions  given  and  refused  will  be 
considered  In  the  oi^nlon  to  follow. 

McBalne  &  Clark,  of  Colnmbia,  for  appel- 
lant. F.  O.  Harris  and  Ralph  T.  Finley,  both 
of  CoInmUa,  for  respondent. 

BAILEY,  C.  (after  stating  the  facts  as 
above).  The  two  plats  of  ground  In  contro- 
versy, as  they  appear  upon  page  11  of  ab- 
stract of  record,  and  upon  page  4  of  re- 
spondent's brief,  are  made  a  part  of  this 
opinion.  Respondent  assigns  five  grounds  In 
support  of  the  court's  action  in  granting  Mm 
a  new  trial,  as  follows: 

"I^rst  That  upon  the  face  of  the  whole  rec- 
ord the  trial  court  properly  exercised  its  dis- 
cretion m  sustaining  said  motion  for  a  new  trial. 

"Second.  That  upon  the  face  of  said  record 
the  judgment  is  not  responsive  to  the  pleadings 
and  issues  in  the  ease,  and  is  therefore  errone- 
ous and  void. 

"Third.  That  the  eonrt  erred  in  failing  to  pass 

rn  tiie  evidence  showing  plaintiff's  record  ti- 
to  at  least  a  part  of  the  rectangular  strip  in 
controversy. 

"Fourth.  That  the  court  erred  in  giving  an 
erroneous  instruction  to  the  jury  on  the  special 
issue  of  adverse  possession  submitted  to  them, 
to  wit,  defendant  s  instruction  No.  1. 

"Fifth.  That  the  verdict  of  the  jury  on  the 
question  of  adverse  possession  was  against  the 
evidence  and  against  the  weight  of  the  evi- 
dence." 

We  will  consider  the  foregoing  grounds, 
without  reference  to  the  order  in  which  they 
are  made. 

[1]  I.  It  is  claimed  that  the  verdict  of  the 
Jory  on  the  question  of  adverse  possession 
was  against  the  evidence,  and  against  the 
weight  of  the  evidence.  The  proper  stdo- 
tlOTi  of  this  question,  if  ruled  in  favor  of  ap- 
pellant, practically  settles  the  controversy 
{>etweai  the  parties  hereto  as  to  the  two  tri- 
angular strips  of  land  Involved  herein,  as 
plaintiff's  deed  does  not  cover  said  tracts, 
and  he  U  claiming  title  Iv  adverse  posses- 


sion for  a  period  «f  10  yean,  etc.,  based  up- 
on the  claim  that  the  fences  around  the 
strips  aforesaid  represent  the  boundary  Unes 
between  his  property  and  that  of  defendant 
If,  on  the  other  hand,  we  should  conclude, 
upon  examination  of  the  record,  that  the  ver- 
dict of  the  jury  on  the  question  of  adverse 
possession  was  against  the  weight  of  the  evi- 
dence, then  the  trial  court  was  Justified  in 
granting  a  new  trial.  Plaintiff's  testimony 
relating  to  the  question  of  possession  com- 
menced In  1893,  while  B.  F.  Ammerman, 
plaintiff's  grantor,  was  the  owner  of  the  land 
conveyed  to  plaintiff.  We  have  been  unable 
to  find  anywhere  in  the  record  prior  to  Sep- 
teml>er,  1910,  when  Quinn  made  his  survey, 
where  any  of  plaintiff's  predecessors  in  title 
ever  made  any  public  declaration,  while  in 
possession  of  the  land  in  controversy,  to  the 
effect  that  they  or  either  of  them  owned,  or 
claimed  to  own,  the  two  triangular  strips  In 
litigation  here,  or  either  of  them,  or  any 
Interest  therein. 

In  Dunlap  v.  Griffith,  146  Ma  loc.  <dt  284, 
47  S.  W.  820,  Judge  Gantt,  very  tersely  stat- 
ed the  law  upon  this  subject  as  follows: 

"The  court  correctly  ruled  tiiat  Henry  Grif- 
fith's declarations  were  inadmissible  because  he 
was  not  in  possession  of  the  land  when  the  pro- 
posed declarations  were  made,  and  the  state- 
ments of  Daniel  Griffith  asserting  title  while  in 
possession  were  admissible  as  verbal  acts  tend- 
ing to  characterize  his  possession." 

The  rule  thus  announced  has  met  with  the 
approval  of  this  court  in  many  cases,  among 
which  are  the  following:  Darrett  v.  Don- 
nelly, 38  Mo.  492-494 ;  Thomas  v.  Wheeler, 
47  Mo.  363-365;  Burgert  et  al.  v.  Borchert 
et  al.,  69  Mo.  80-87;  Martin  et  al.  v.  Bon- 
sack  et  aL,  61  Mo.  656-069 ;  Hannibal  &  St 
Joseph  Railroad  Company  v.  Clark,  68  Mo. 
371-374;  Lemmon  v.  Hartsook,  80  Mo.  13- 
22;  Mississippi  County  v.  Vowels,  101  Mo. 
225-228,  14  S.  W.  282;  Dunlap  v.  Griffith, 
146  Mo.  283-294,  47  S.  W.  917;  Whltaker 
v.  Whltaker,  175  Mo.  1-6,  94  S.  W.  1029; 
Bank  v.  Barbee,  198  Mo.  465-470,  95  S.  W. 
225;  Allen  v.  Morris,  244  Mo.  357-362,  148  S. 
W.  905,  Ann.  Cas.  1913D,  1310;  Heynbrock 
V.  Hornmnn,  256  Mo.  21,  30,  31  loc.  dt,  164 
S.  W.  647. 

The  very  fact  that  from  1893  to  date  of 
survey  no  one,  whUe  in  possession  of  said 
triangular  strips  of  land,  ever  publicly  de- 
clared, so  far  as  the  record  shows,  that  he 
or  she  claimed  beyond  his  or  her  true  line, 
or  that  he  or  she  claimed  said  strips  of  land 
or  either  of  them  as  owner,  is  very  persuasive 
evidence  tending  to  show  that  none  of  the 
parties  in  interest  from  1893  to  date  of 
Quinn's  survey  had  ever  given  the  subject  any 
iliought  as  to  whether  any  portion  of  the 
land  in  plaintiff's  inclosure  was  not  called 
for  in  his  deed  or  in  the  deeds  of  any  of  bis 
predecessors  in  title.  Proceeding  one  step 
further,  we  find  from  a  careful  consideration 
of  all  the  evidence  heretofore  referred  to 
that  both  plaintiff  and  defendant  up  to  the 
Qulnn  surv^  in  1910  thought  the  fence  was 
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on  the  brae  line  between  them,  and  that  said 
fence  was  therefore  the  boundary  line  be- 
tween their  respective  tracts  of  land.  The 
deed  from  Ammerman  to  plaintiff  does  not 
call  for  either  of  said  triangular  strips,  while 
the  deed  from  Jacobs  to  defendant  does  In- 
clude said  land.  Plaintiff  has  no  record  title 
to  said  triangular  strips  or  either  of  them, 
while,  on  the  other  hand,  the  record  title 
to  same  is  In  defendant. 

E.  M.  Anmierman  received  his  deed  from 
Marlon  Cave  March  14,  1893.  He  conveyed 
to  plaintiff  August  22,  I&IO.  He  therefore 
held  the  legal  title  to  the  land  sold  plaintiff 
over  17  years.  No  declaration  of  Ammerman 
was  introduced  in  evidence  made  while 
he  was  in  possession  of  the  land  which  could 
be  construed  In  any  way  as  an  adverse  claim 
of  title  to  the  land  sued  for  in  petition.  Am- 
merman in  his  deposition  says  he  claimed  the 
old  fence  as  a  boundary  line  while  he  was 
in  possession,  and  that  about  10  years  before 
the  date  of  trial  he  had  some  dirt  placed  on 
the  land  In  controversy  next  to  the  fence. 
He  also  says,  when  he  bought  the  land  from 
Gave  In  1803,  he  claimed  clear  to  the  fence, 
that  he  purchased  the  land  with  the  fence 
as  the  line,  and  that  he  intended  to  sell  Da- 
vis all  the  land  up  to  the  fence.  On  cross- 
examination  he  testified: 

"Q.  Ton  never  dlsco\ered,  did  you,  that  this 
fence  wasn't  on  the  line  until  after  this  suit 
was  brought^  until  after  this  matter  came  up, 
untU  after  you  sold  to  Mr.  Davis?  A,  Of 
course,  I  didn't  know  anything  about  It.  Q. 
You  simply  considered  the  fence  the  line?  A. 
Yes,  sir ;   the  fence  the  line." 

Aside  from  the  mental  conclusions  of  Am- 
merman, there  Is  nothing  In  his  testimony 
tending  to  show  that  at  any  time  during  the 
17  years  he  was  in  possession  of  the  land  in 
controversy  he  ever  thought  of  the  question 
as  to  whether  any  portion  of  his  neighbor's 
land  was  within  his  Inclosnre  or  between  the 
true  line  and  the  old  fence.  His  mere  mental 
conclusions,  unexpressed,  were  not  sufficient 
to  indicate  to  either  the  public  or  the  ad- 
jacent owner  that  he  was  claiming  his  neigh- 
bor's land,  which  was  not  even  described  or 
contained  in  his  own  deed  from  Cave.  This 
action  was  commenced  on  December  27,  1910, 
and,  even  If  the  unexpressed  thoughts  of 
Anunerman  were  sufficient  to  put  in  motion 
the  running  of  10-year  limitation  law,  which 
could  not  be  true  In  point  of  fact,  yet  it  does 
not  appear  from  the  record  that  any  of  these 
unexpressed  mental  claims  of  title  ever  oc- 
curred within  10  years  of  the  commencement 
of  this  proceeding. 

In  view  of  the  foregoing,  the  Jury  were 
warranted  in  returning  a  verdict  for  defend- 
ant on  the  question  of  adverse  possession  in 
respect  to  the  land  in  controversy,  and  hence 
the  trial  court  would  not  have  been  Justified 
In  granting  a  new  trial  upon  the  ground  that 
the  verdict  of  the  Jury  upon  the  Issues  sub- 
mitted was  contrary  to  the  evidence,  or 
against  the  weight  of  the  evidence.  In  the 
absence  of  evidence  to  the  contrary,  the  pre- 


sumption obtains  that  each  of  the  adjacent 
property  owners  claimed  the  lands  called  for 
In  their  respective  deeds.  Hence,  if  either 
should  undertake  to  Inclose  and  hold  a  part 
of  the  land  of  the  other,  his  claim  of  title 
thereto,  in  order  to  set  In  motion  the  statute 
of  limitations,  ought  not  to  rest  alone  in  un- 
expressed thoughts,  but  should  be  so  notori- 
ous as  to  Impart  notice  to  those  In  the  im- 
mediate neighborhood  that  be  was  holding 
the  land  in  controversy  adversely  to  the  rec- 
ord owner.  Lumber  Co.  v.  Craig,  248  Mo.  330 
loc  clt,  154  S.  W.  73;  Long  v.  Lackawanna 
Coal  &  Iron  Co.,  233  Mo.  740  loa  dt.,  136  S. 
W.  678;  Feller  v.  Lee,  225  Mo.  loc.  clt.  327, 
124  S.  W.  1129;  Foard  v.  McAnnelly,  215  Mo, 
371-393,  114  S.  W.  990;  McCune  v.  Good- 
wlllle,  204  Mo.  330  loc.  dt,  102  S.  W.  997; 
Patton  V.  Smith,  171  Mo.  231-243,  71  S.  W. 
187,  and  cases  cited ;  McCabe  v.  Bruere,  153 
Mo.  loc.  dt.  6,  54  S.  W.  460;  Brummell  t. 
Harris,  148  Mo.  loc.  dt  442,  443,  50  8.  W. 
93;  McWllliama  v.  Samuel,  123  Mo.  662  loc. 
dt,  27  S.  W.  550;  Crawford  T.  Ahrnes,  103 
Mo.  94  loc.  clt,  15  S.  W.  341;  Schad  v.  Sharp, 
95  Mo.  578  loc.  dt.,  8  S.  W.  549;  Jacobs  v. 
Moseley,  91  Mo.  457,  4  S.  W.  135;  St  Louis 
University  v.  McCune,  28  Mo.  loc.  dt  485. 

In  Lumber  Co.  v.  Craig,  248  Mo.  loc.  cit 
330,  154  S.  W.  76,  Judge  Lamm,  speaking  for 
this  court  and  in  which  all  the  Judges  con- 
curred. In  clear  and  forceful  language  said: 

"The  record  legal  title  being  concededly  in 
plaintiff,  defendant  carried  the  Durden  of  prov- 
mg  his  defense,  viz.,  all  the  essential  elements 
of  an  adverse  possession  of  such  character  as 
overthrew  the  legal  title  and  established  a  para- 
mount outstanding  title,  or  his  own.  A  posses- 
sion subordinate  and  subservient  to  the  true 
title,  a  friendly  one,  lacks  the  element  of  being 
hostile  and  adverse  to  the  true  owner.  Nor  does 
a  party  hold  adversely  to  the  true  owner  within 
the  purview  of  the  statute  of  limitations  unless 
his  possession  is  under  a  daim  of  ri^ht  as 
against  such  owner.  Under  a  claim  of  hia  own 
he  must  raise  the  flag  of  hostile  possession,  and, 
planting  himself  under  its  folds,  keep  it  flying 
through  such  effluxion  of  time  as  ripens  into  a 
title  by  adverse  possession." 

In  McCune  v.  Goodwlllle,  204  Mo.  loc.  dt 
339,  102  S.  W.  1006,  this  court  said: 

"If  a  claimant  desires  to  plant  himself  under 
the  folds  of  the  flag  of  hostile  possession  so  as 
to  make  the  statute  of  limitations  begin  to  mn, 
he  must  run  up  bis  flag  and  bring  notice  home 
to  all  concerned  by  open  acts,  unequivocal  in 
character,  of  adverse  possession,  and  that  he 
holds  against  all  comers  by  claims  and  conduct 
equivalent  to  ouster  or  diss^sin." 

In  Patton  v.  Smith,  171  Mo.  loc.  dt  243, 
71  8.  W.  190,  Judge  MarshaU  In  behalf  of 
this  court  said: 

"Conforming  to  an  erroneous  line,  while  in 
good  faith  believing  it  to  be  the  true  line,  and 
intending  to  claim  only  to  the  true  Une,  estops 
no  man  from  daiming  to  the  true  line  when- 
ever it  is  afterwards  ascertained.  4  Am.  and 
Eng.  Ency.  Law  C8d  Ed.)  p.  872:  1  Jones  on 
Eeal  Prop.  S  356;  Knowlton  v.  Smith,  36  Mo. 
loc.  dt  513  788  Am.  Dec.  162];  Kineaid  t. 
Dormey.  51  Mo.  loc.  dt  553;  Schad  v.  Sharp, 
95  Mo.  loc.  cit  579  18  S.  W.  549] ;  Hedges  v. 
Pollard,  149  Mo.  loc.  cit  223  [50  S.  W.  8S9" 
Brummell  v.  Harris,  148  Mo.  loc.  dt  443  ~ 
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S.  W.  931l  McOabe  ▼.■  Brnere,  IBS  Mo.  loe.  dt 
6  164  S.  W.  460]." 

In  McCabe  t.  Bruere,  153  Mo.  loa  dt  6,  6, 
64  S.  W.  461,  Judge  Brace  said: 

"In  tlie  last  case  before  us  on  this  subject  it 
was  said  as  to  a  party  relying  ui)on  the  statute 
of  limitations  to  fix  his  boundary  line  that  'be 
must  show  that  he  has  held  possession  up  to 
the  line  for  the  period  preacriDed  b^r  the  stat- 
ute; that  he  has  claimed  it  as  his  line  against 
the  world  without  condition  as  to  subsequent 
developments.  If  the  drcumstances  show  that 
he  claimed  to  the  line  believing  it  to  be  the  true 
boundary,  but  subject  to  correctioa  as  the  fact 
might  afterwards  develop,  then,  no  matter  how 
long  be  thus  held  it,  he  would  acquire  no  title 
beyond  his  true  line.  But,  if  he  daimed  ft 
against  all  comers  to  be  the  true  line,  and  held 
it  for  the  period  prescribed  by  the  statute,  it  be- 
came his  against  the  world.  And,  if  the  ad- 
jacent property  owners  each  occupied  up  to 
a  line  both  believing  it  to  b«  the  true  line,  hut 
neither  so  maintaininK  it  against  what  might 
thereafter  be  discovereia  to  be  the  true  line,  the 
possession  of  ndther  is  adverse  to  the  other. 
Brununell  v.  Harris,  148  Mo.  loc.  cit.  443,  50 
S.  W.  93.  The  rule  upon  this  subject  as  thus 
announced  is  in  harmony  with  a  long  and  uni- 
form line  of  decisions  in  this  state,  of  which 
many  are  cited  in  the  briefs  of  counsel.  It  is 
in  the  application  of  the  rule  that  counsel  dif- 
fer. The  difficulty  arises  in  this  class  of  cases 
from  the  necessity  of  applying  the  general  terms 
of  the  statute  of  limitatlonB  to  the  purpose  of  es- 
tablishing by  limitation  a  boundary  line  be- 
tween adjacent  proprietors  other  titan  the  tme 
owner  and  vest  the  title  in  the  disseiaer. 

"  'A  disseisin  cannot  be  committed  by  mistake, 
because  the  intention  of  the  possessor  to  claim 
adversely  is  an  essential  ingredient  in  a  dissei- 
sin.' Thomas  v.  Babb,  45  Mo.  384,  loc.  cit. 
387.  Hence  'the  possession  required  by  the  stat- 
ute must  be  with  the  intention  of  asserting  an 
adverse  title.  It  is  the  occupation  with  an 
intent  to  claim  against  the  true  owner  that 
makes  the  possession  adverse.'  Knowlton  v. 
Smith  36  Mo.  loc.  cit.  614,  88  Am.  Dec  152. 
Such  an  Intention  might  have  been  manifested, 
and  the  defendant's  case  brought  within  the  rule 
by  the  actual  occupation  by  the  defendaht  of  his 
premises  under  his  title  to  the  Solomon  line, 
with  the  claim  that  that  line  was  'his  line, 
'the  true  Une,'  but  is  not  manifested  by  such  oc- 
cupation, under  the  mistaken  belief  that  the 
Solomon  line  was  in  fact  the  true  line.  If  he 
had  claimed  that  line  to  be  the  true  boundary 
line  between  his  land  and  that  of  the  plaintiffs, 
and  maintained  that  fact,  and  his  possession  to 
it  under  that  claim  for  the  statutory  period,  his 
possession  would  have  been  adverse,  whether  or 
not  it  was,  in  fact,  the  true  line,  or  whether  he 
believed  it  to  be  so  or  not.  Such  claim  and  oc- 
cupation would  have  manifested  an  intention  to 
bold  all  the  land  uj>  to  that  line  adversely, 
wherever  the  true  hue  might  be.  Hedges  v. 
Pollard.  149  Mo.  216  [50  S.  W.  889].  Itls  the 
absence  from  the  instruction  refused  of  any  such 
claim  that  renders  the  same  faulty,  and  the  court 
committed  no  error  in  refusing  it." 

In  Brammell  v.  Harris,  148  Mo.  442,  443 
loc.  dt.,  60  &  W.  96,  Judge  Valllant  eaid: 

"On  the  other  hand,  when  a  party  relies  on  the 
statute  of  limitations  to  fix  bis  boundary  line, 
he  need  not  show  an  agreement,  but  he  must 
show  that  be  has  held  possession  up  to  the  line 
for  the  period  prescribed  by  the  statute;  that 
he  haa  daimed  it  as  his  line  against  the  world 
without  condition  as  to  subsequent  develop- 
ments. If  the  circumstances  show  that  he 
claimed  the  line  believing  it  to  be  the  true 
boundary,  but  subject  to  correction  as  the  fact 
might  afterwards  develop,  then,  no  matter  how 
long  he  thus  held  it,  he  would  acquire  no  title 
'beyond  his  true  line.  But,  if  he  claimed  it 
against  ail  comers  to  be  the  true  line,  and  held 


it  for  the  period  prescribed  by  the  statute,  it 
became  his  against  the  world.  And,  if  the  ad- 
jacent property  owners  each  occupied  up  to  a 
line,  both  believing  it  to  be  the  true  line,  but 
neither  so  maintaining  it  against  what  might 
thereafter  be  discovered  to  be  the  true  line,  the 
possession  of  neither  is  adverse  to  the  other. 
The  character  of  the  occupancy  in  either  of 
these  supposed  cases  is  to  be  determined,  not 
only  from  what  the  parties  while  occupying 
said  about  it,  but  their  acts  and  the  surround- 
ing circumstances.  Atchison  v.  Pease,  supra 
[96  Mo.  566,  10  S.  W.  159] :  Krider  v.  Milner, 
supra  [99  Mo.  145,  12  S.  W.  461,  17  Am.  SL 
Rep.  549] ;  Goltermann  v.  Schiermeyer,  111  Mo. 
404  [19  S.  W.  484.  20  S.  W.  161]:  ShotweU 
V.  Gordon,  121  Mo.  482  [26  S.  W.  341]." 

In  McWlUiams  v.  Samuel,  123  Mo.  662  loa 
dt,  27  S.  W.  660,  Judge  Brace,  in  which  aU 
concurred,  said : 

"The  evidence  simply  tends  to  show  that  the 
defendants  have  occupied  their  premises  and  the 
strip  in  controversy  up  to  the  hedge  fence 
aforesaid,  believing  the  same  to  be  on  the  true 
boundary  line  between  their  land  and  that  of 
the  plaintiff,  but  fails  to  show  that  they  so  occu- 
pied under  a  daim  of  ownership  to  that  fence, 
whether  on  the  true  boundary  line  or  not.  Sudi 
occupancy  of  the  premises  in  controversy  was 
not  adverse,  and  the  plaintiff  is  not  precluded 
thereby  from  claiming  to  the  true  line,  under  re- 
peated rulings  of  this  court.  Jacobs  v.  Moseley, 
91  Mo.  457,  4  S.  W.  135 ;  Bchad  v.  Sharp,  95 
Mo.  573  [8  8.  W.  549] ;  Krider  v.  MUner,  99 
Mo.  145  [12  8.  W.  461.  17  Am.  St.  Rep.  649] ; 
Skinker  v.  Haagsma,  99  Mo.  208  [12  8.  W. 
669J." 

In  Crawford  v.  Ahrnes,  103  Mo.  loc.  dt  94, 
95,  15  8.  W.  342,  Judge  Thomas  said: 

"It  is  insisted  by  defendant  that  the  court 
erred  in  refusing  the  declarations  of  law  prayed 
for  by  him.  We  do  not  concur  in  this  view. 
By  the  first  the  court  was  asked  to  declare  as  a 
proposition  of  law  that,  if  defendant  and  his 
grantors  for  ten  successive  years  prior  to  the 
institution  of  this  suit  maintained  a  fence 
around  the  land  in  question  and  occupied  it,  and 
plaintiff  had  knowledge  of  these  facts,  then  said 
occupancy  was  such  open,  adverse,  and  continu- 
ous possession  as  gave  defendant  the  title.  This 
is  not  the  law.  To  give  a  party  title  to  real 
estate  by  limitation,  his  possession  must  be  ad- 
verse to  the  true  owner  for  ten  years  at  least 
The  only  question  of  fact  that  the  court,  sit- 
ting as  a  jury,  bad  to  try  in  this  case,  was 
whether  defendant's  poesession  of  the  disputed 
territory  was  adverse  and  bad  been  adverse  to 
plaintifc,  and  this  instruction  assumed  that  an 
open  possession,  known  to  plaintiff,  was  a  pos- 
session adverse  to  him.  It  should  have  been 
left  to  the  trier  of  the  fact  whether  the  posses- 
sion was  adverse,  as  well  as  open,  notorious, 
and  continuous,  for  ten  consecutive  years.  Pos- 
session of  real  estate  may  be  open  and  notorious 
and  still  not  be  adverse.  Thcunas  t.  Babb,  45- 
Mo.  384." 

The  above  quotation  from  the  opinion  of 
Judge  Thomas  is  directly  In  point,  and  clear- 
ly defines  the  law  relating  to  this  class  of 
questioua. 

In  Thomas  v.  Babb,  45  Mo.  loc.  dt  386,  387, 
Judge  Bliss  said: 

"The  instruction  is  erroneous.  It  hypothe- 
cates a  state  of  facts,  and  upon  their  existence 
directs  a  verdict  for  defendants.  An  instruc- 
tion in  this  form  is  proper,  provided  all  the 
facts  are  hypothecated  necessary  to  sustain  the 
verdict.  But  the  law  will  not  warrant  such 
a  verdict  if  no  more  is  found  than  what  is  re- 
quired by  this  instruction.  ITie  court  seems  to 
have  forgotten  entirely  that  possession,  to  give 
title,  must  not  only  be  'continued,  open,  and 
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notorious,'  bat  must  be  adveiBe.  There  most  be 
a  disseisure— an  intention  to  daim  the  title— 
somethint;  more  than  a  mistane." 

In  St.  Louis  Unirersity  t.  McCune,  28  Ma 
loc.  dt  485,  Judge  Richardson  said : 

"If  the  plaintiffs  erected  their  fence  aociden- 
tally  upon  the  defendant's  land  through  mis- 
take or  ignorance  of  the  correct  line  separating 
the  tracts,  and  without  intending  to  claim  be- 
yond their  true  line,  then  the  line  of  occupation 
thus  taken  and  the  possession  that  followed 
it  did  not  work  a  disseisin.  The  proposition  is 
fully  sustained  by  the  authorities  dted  in  the 
defendant's  briefc'' 

Taking  a  retrospective  view  of  the  situa- 
tion, In  the  light  ot  foregoing  authorities,  we 
think  the  conclusion  reached  by  the  Jury  was 
eminently  correct  The  plaintiff  has  all  the 
land  his  deed  from  Ammerman  calls  for,  and 
is  attempting  to  confiscate  the  three  strips  of 
land  mentioned  In  petition,  which  defendant 
paid  for  and  prima  facie  would  be  entitled 
to,  under  her  deed  from  Annie  E.  Jacobs.  It 
Is  not  claimed  by  plaintiff  that  he  paid  any- 
thing for  the  land  In  controrersy,  nor  that 
be  though  be  was  entitled  to  more  land  than 
his  deed  from  Ammerman  gave  him.  While 
Ammerman  says  he  claimed  up  to  the  fence, 
yet  he  does  not  name  a  single  person  to 
whom  he  mentioned  such  a  claim  while  In 
possession,  nor  what  he  said  to  any  one  up- 
on the  subject.  It  does  not  even  appear  from 
the  record  that  the  alleged  secret  and  un- 
communicated  adverse  claim  of  title  assert- 
ed in  behalf  of  Ammerman  originated  10 
years  or  more  before  the  institution  of  this 
suit,  so  that  a  title  by  adverse  possession 
might  be  established  thereby.  It  does  not 
appear  from  the  evidence  that  Ammerman, 
or  any  of  his  predecessors  In  title,  ever  dis- 
cussed with  the  adjoining  landowner  the 
question  of  title,  or  as  to  whether  the  old 
fence  was  on  the  true  line,  at  any  time,  much 
less  10  years  or  more  prior  to  the  commence- 
ment of  this  action. 

Upon  a  careful  conslderatiou  of  all  the 
facts  and  circumstances  detailed  in  evidence, 
we  are  of  the  opinion  that  the  verdict  of  the 
jury  was  neither  against  the  evidence  nor 
the  weight  of  the  evidence  produced  at  the 
trial.  Hence  the  court  below  was  not  justi- 
fied in  granting  plaintiff  a  new  trial  on  the 
ground  that  the  verdict  of  the  Jury  was  con- 
trary to  the  evidence  or  against  the  weight 
of  the  evidence. 

[2-4]  2.  This  is  an  ordinary  action  under 
section  2535,  R.  S.  1909,  to  quiet  tlUe.  No 
equitable  relief  Is  sought  In  either  the  peti- 
tion or  answer.  Either  plaintiff  or  defend- 
ant was  entitled  to  a  trial  by  jury  of  the 
whole  case,  if  one  had  been  demanded.  The 
case  was  essentially  an  action  at  law,  and 
cannot  be  disposed  of  here  as  a  proceeding 
In  equity.  Hauser  v.  Murray,  256  Mo.  loc. 
cit.  84,  166  S.  W.  376 ;  Thompson  v.  StllweU, 
253  Mo.  89, 161  S.  W.  681 ;  Cousins  t.  White, 
246  Mo.  296,  151  S.  W.  737 ;  Sllcer  v.  Owens, 
241  Mo.  319,  145  S.  W.  428 ;  Minor  v.  Burton, 
228  Mo.  558,  128  S.  W.  964;  Stone  v.  Per- 
kins, 217  Mb.  loc.  dt  601,  602,  117  S.  W.  717; 


Lee  V.  Conran,  218  Ma  loc  dt  412,  111  8. 
W.  1161. 

The  court  having  called  a  jury  to  pass  up- 
on certain  Issues  presented  by  the  reconl, 
and  a  general  judgment  having  been  enter- 
ed by  the  court,  on  the  verdict  thus  returned 
In  favor  of  defendant  the  cause  stands  for 
review  here,  as  though  the  whole  case  had 
been  submitted  to  the  jury  and  a  verdict  re- 
turned by  the  latter  In  favor  of  defendant 
In  regard  to  the  two  triangular  strips  of 
land  sued  for  In  petition,  there  was  a  single 
issue  presented  by  the  pleadings.  Uie  de- 
fendant had  the  record  legal  title  thereto,  and 
plaintiff  claimed  title  to  said  land  under  the 
10-year  limitation  statute,  by  adverse  posses- 
sion. This  issue  was  submitted  to  the  jury, 
and  a  verdict  returned  in  favor  of  defend- 
ant. If  the  jury  were  properly  Instructed, 
then  their  verdict  Is  conclusive  against  plain- 
tiff as  to  the  two  triangular  strips  of  land 
aforesaid. 

3.  Respondent  Insists  that  the  drcult 
court  was  justified  in  granting  him  a  new 
trial  because  defendant's  instruction  num- 
bered 1  is  erroneous.  We  are  not  favorably 
Impressed  with  the  critldsm  made  by  re- 
spondent In  respect  to  this  declaration  of 
law.  Instruction  numbered  2  given  in  be- 
half of  respondent.  In  connection  with  de- 
fendant's. Instruction  1,  supra,  clearly  plac- 
ed before  the  jury  the  law  by  which  they 
were  to  be  governed  in  determining  the  is- 
sues presented  for  their  consideration.  In 
our  opinion,  defendant's  Instruction  1  proper- 
ly declared  the  law,  and  the  four  instruc- 
tions given  at  the  Instance  of  plaintiff  fUlly 
presented  the  letter's  side  of  the  case  to  the 
jury.  The  trial  court  was  not  therefore  war- 
ranted in  granting  plaintiff  a  new  trial  on 
account  of  the  giving  of  defendant's  instruc- 
tion 1,  supra. 

[5]  4.  Respondent  contends  that  the  trial 
court  erred  In  falling  to  pass  liptm  the  evi- 
dence showing  plaintiff's  alleged  record  title 
to  the  north  9  feet  of  the  rectangular  strip, 
designated  as  X  on  the  plats  considered  in 
evidence.  It  Is  dalmed  by  plaintiff  that,  re- 
gardless of  the  question  of  adverse  posses- 
sion, he  is  entitled  to  recover  upon  his  rec- 
ord title  the  north  9  feet  of  said  rectangular 
strip  of  land  designated  as  X  upon  respond- 
ent's plat  aforesaid.  The  evidence  tends  to 
show  that  the  south  line  of  Locust  street  as 
originally  platted  was  9  feet  north  of  the 
south  line  of  said  street  as  It  was  establish- 
ed and  opened  In  1871.  The  evidence  like- 
wise tends  to  show  that  there  has  been  no 
change  In  said  street  since  It  was  establish- 
ed as  above,  In  1871.  John  Samuel,  in  laying 
off  his  Second  addition  to  C!olumbia,  describ- 
es lot  1  in  controversy  here,  as  follows: 

"Lot  No.  1,  commencing  at  the  N.  W.  comer 
of  said  tract  on  Locuat  street,  runs  E.  75  feet, 
S.  132  feet  to  the  12-foot  alley,  W.  175  feet, 
and  N.  132  feet  to  beginnmg." 

The  survey  of  Qulnn  shows,  and  it  ap- 
pears uncontradicted,  that  frcHn  the  nortb- 
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east  owner  of  lot  1,  snpra,  to  the  soatb  alley, 
the  distance  along  said  east  line  of  lot  1  la 
1S2  feet  On  the  other  band,  if  the  north- 
east comer  of  lot  1  be  located  9  feet  further 
south  and  on  the  south  line  of  Locust  street 
as  established  and  opened  In  1871,  then  the 
distance  from  said  point  along  the  east  line 
of  section  1  to  the  south  alley  would  only 
be  123  feet.  From  the  foregoing  it  is  mani- 
fest that  Samuel  was  locating  the  northeast 
corner  of  lot  1  at  the  south  line  of  liOcust 
street  as  it  was  platted,  and  not  as  it  was 
established  and  opened,  as  the  distance  from 
said  northeast  corner  of  lot  1  to  the  south 
alley  was  132  feet. 

Turning  to  plalntUTB  land,  we  find  It  de- 
scribed as  follows: 

"The  east  part  of  lot  one  (1)  in  Samuel's 
Second  addition  to  Columbia,  MissonR.  •  •  • 
Beginning  at  the  northeast  corner  of  said  lot; 
thence  south  132  feet  to  the  southeast  comer 
of  said  lot  on  the  North  side  of  an  alley; 
thence  west  with  the  north  line  of  aaid  alley  23 
feet;  thence  north  69^  feet;  thence  west  27 
feet;  thence  north  73  feet  to  the  north  line  of 
said  lot  on  the  soath  line  of  Locust  street; 
thence  east  with  said  line  60  feet  to  the  begin- 
ning." 

PiaintifTs  east  line  calls  for  a  distance  of 
132  feet  north  of  the  north  side  of  the  alley. 
The  east  line  of  lot  1  as  platted  by  Samuel 
corresponds  with  the  above.  Traveling  north 
of  the  north  line  of  said  alley  along  the  east 
line  of  lot  1  132  feet,  it  would  take  you  to 
south  line  of  Locust  street  as  originally  plat- 
ted, Instead  of  to  south  line  of  said  street  as 
established  and  opened.  The  plat  of  Samuel's 
Second  addition  was  dated  October  27,  1882. 
TtKia  was  11  yeai^  after  Locust  street  bad 
been  actually  opened.  If  Samuel  Intended  to 
have  the  northeast  comer  of  lot  1  commence 
at  the  south  line  of  Locust  street  as  opened 
and  established  in  1871,  he  would  have  made 
the  east  line  run  south  123  feet  to  the  north 
side  of  the  alley,  Instead  of  132  feet 

We  have  examined  the  authorities  relied 
np<m  by  respondent  to  the  effect  that,  under 
certain  circumstances,  the  highway  as  opened 
should  be  taken  as  the  boundary  instead  of 
the  platted  street;  yet  none  of  these  cases 
present  the  difficulties  which  confront  us 
here,  with  the  law  thus  applied.  If  the  north- 
east comer  of  lot  1  be  placed  at  the  south 
line  of  Locust  street  as  platted,  then  the  de- 
scription called  for  in  his  deed  gives  plaintiff 
all  the  land  he  Is  entitled  to  In  quantity,  and 
does  not  include  any  part  of  the  rectangular 
strip  marked  X  upon  the  plat.  With  the 
northeast  comer  of  lot  1  located  at  south  line 
of  Locust  street  as  originally  platted,  it 
gives  to  defendant  all  the  land  she  is  en- 
titled to.  Including  the  land  sued  for  in  peti- 
tion. 

In  view  of  the  peculiar  facts  of  this  case. 
It  is  immaterial  whether  the  northeast  cor- 
ner of  lot  1  be  located  at  the  south  line  of 
Locust  street  as  originally  platted  or  9  feet 
south  of  same  at  the  south  line  of  said  street 
as  established;  for  the  southern  boundary 
.of  lot  1,  as  well  as  plaintHTs  land,  is  the 


north  line  of  the  alley.  Plalntlfl's  land  Is 
circumscribed  by  the  boundaries  of  lot  1,  and 
hence  he  cannot  go  beyond  the  latter,  and 
especially  into  the  highway  9  feet  to  make 
out  a  description  which  would  give  him  the 
norUi  nine  feet  of  said  rectangular  strip. 
Especially  is  this  true  when  plaintiil's  south 
line  Is  bounded  by  the  north  line  of  said  al- 
ley. We  are  therefore  clear  that  on  the 
undisputed  facts  plaintiff  has  no  record  title 
to  any  part  of  the  rectangular  strip  afore- 
said. 

We  have  carefully  examined  the  record  and 
briefs  filed  in  this  cause,  and  have  given  due 
consideration  to  the  questions  of  law  pre- 
sented therein.  «We  presume  the  trial  court 
overlooked  that  portion  of  section  2023,  R.  S. 
1909,  which  provides  that  "Bvery  order  al- 
lowing a  new  trial  shall  specify  of  record 
the  ground  or  grounds  on  which  said  new 
trial  Is  granted,"  but  we  have  endeavored 
patiently  to  consider  every  ground  which 
counsel  for  respondent  have  urged,  as  being 
open  to  the  court  in  defense  of  its  action  in 
granting  a  new  trial,  but  have  reached  the 
conclusion  that  plaintiff,  on  the  record  pre- 
sented here,  was  not  entitled  to  a  new  trial. 

The  Jury  having  properly  found  the  Issues 
against  plaintiff  upon  the  questicm  of  ad- 
verse possession,  and  defendant  having  the 
record  legal  title  to  the  land  sued  for  in  peti- 
tion, we  hereby  reverse  and  remand  the 
cause,  with  directions  to  the  trial  court  to 
set  aside  the  order  granting  a  new  trial,  to 
set  aside  the  former  judgment  entered  upon 
the  verdict  of  the  jury,  and  to  enter  as  of 
said  date  a  judgment  upon  the  verdict  of  the 
jury  in  favor  of  defendant  upon  the  issues 
presented  to  said  jury,  and  to  likewise  enter 
as  a  part  of  said  judgment  a  finding  to  the 
effect  that  said  defendant  is  the  owner  in 
fee  simple  of  the  two  triangular  strips  of 
land  and  the  rectangular  strip  described  in 
petition,  etc. 

BROWN,  C,  concnra 

PEE  CURIAM.  This  cause  coming  into 
banc  from  Division  No.  1.  The  opinion  of 
RAILEY,  C,  is  adopted  as  the  opinion  of  the 
court.  WOODSON,  O.  J.,  and  GRAVES, 
WALKER,  and  FARIS,  JX,  concur,  and 
BOND,  BLAIR,  and  REVELLE,  JJ.,  dissent 

On  Motion  for  Rehearing. 

GRAVES,  J.  Besp<»ident  has  filed  a  mo- 
tion for  rehearing  In  this  cause,  and  insists 
that  we  have  overlooked  the  cases  referred  to 
in  said  motion,  and  have  failed  to  pr(q>erly 
considw  same.  We  have  carefully  gone  over 
the  original  opinion  wrltt«i  by  RAILKY,  0., 
together  with  the  briefs  on  file,  and  find  that 
all  the  cases  dted  in  the  motion  for  rehear- 
ing, except  Flynn  v.  Wacker,  151  Mo.  645,  62 
S.  W.  342,  are  c<»italned  in  respondent's  origi- 
nal brief,  and  were  fully  ccmsidered  by  the 
Commissioner,  by  the  court  In  division,  and 
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reconsidered  hj  tbla  court  apon  a  final  heai^ 
Ing  of  the  canae. 

The  ease  of  Flynn  v.  Wacker,  supra,  was 
not  dted  In  either  of  the  original  brlefls,  and 
la  now  called  to  the  attention  of  the  court  for 
the  first  time.  We  find  upon  examination  of 
this  case  that  It  can  be  distinguished  from 
the  one  at  bar,  and  is  not  in  conflict  with  the 
conclusion  we  have  reached  In  this  cause. 
We  do  not  find  that  the  Flynn  Case  has  been 
dted  either  In  Shepard's  Annotations  or  In 
the  Citator,  or  that  It  has  been  referred  to 
or  discussed  In  any  other  opinion  In  the  state. 
An  examination,  howerer,  of  the  facts  In  the 
Flynn  Case  will  show  that  the  conclusion 
reached  there  Is  not  In  conflict  with  the  con- 
clusion reached  in  this  cause.  In  the  Flynn 
Case  Frederick  Holste  owned  lots  1  and 
2  of  block  107,  and  he  was  the  predeces- 
sor in  title  of  Flynn.  On  page  547  of  151  Mo., 
on  page  343  of  52  S.  W.,  Judge  Marshall,  In 
referring  to  the  facts,  said : 

"When  Wacker  bought  from  Gosey  in  1882, 
Holste  went  to  the  place  with  Wacker,  and, 
pointing  to  the  division  fence,  said  to  Wacker: 
'From  that  fence  50  feet  east  te  your  lot' 
Wacker  took  possession  of  the  SO  feet  thus 
pointed  out,  improved  it,  and  has  been  In  pos- 
session of  it  ever  since,  and  was  in  possession 
on  January  14,  1805,  when  this  suit  was  insti- 
tuted," 

On  page  548  of  151  Mo.,  on  page  344  of  62 
S.  W.,  Judge  Marshall  further  said: 

"The  defendant  claimed  that  he  had  taken  pos- 
session of  the  specific  50  feet  that  lay  east  of  the 
division  fence  that  Kennedy  and  Gosey  had  put 
up  and  which  Holste  pointed  out  to  him,  and 
that  be  had  been  in  open,  notorious,  visible,  con- 
tinuous, and  adverse  possession  thereof  for  more 
than  ten  years  before  the  beginning  of  this  ac- 
tion, claiming  it  specifically,  and  not  subject 
to  any  future  ascertainment  of  any  true  line, 
and  hence  that  he  had  acquired  title  by  limita- 
tion." 

II.  It  ia  also  claimed  in  the  above  motion 
that  defendant's  instruction  numbered  1  la 
erroneous.  We  have  carefully  gone  over  this 
matter  in  considering  the  case  heretofore. 
Commissioner  RAILET  in  his  opinion  does 
not  intimate  that  defendant's  Instruction  1 
was  erroneous,  but  asserts  that  said  instruc- 
tion fully  presented  the  appellant's  theory  of 
the  case  to  the  Jury,  and  that  those  given  for 
respondent  fully  presented  the  views  of  the 
latter  in  respect  to  the  matter  under  consid- 
eration. In  other  words,  Judge  RAILEY  in 
his  opinion  took  the  position  that  the  jury 
were  fuUy  informed  by  the  Instructions  given 
as  to  the  law  from  the  viewpoints  of  both 
plaintiff  and  defendant,  and  hence  that  the 
trial  court  would  not  have  been  Justified  in 
granting  a  new  trial  on  account  of  defendant's 
instruction.  The  Commissioner  in  the  origi- 
nal opinion  has  set  out  with  great  partlca- 
larlty  the  testimony  in  the  case,  and  no  com- 
plaint is  made  that  the  evidence  has  been 
overlooked. 

We  have  folly  considered  heretofore  all  the 
questions  raised  in  the  foregoing  motion,  and 


see  no  reaaon  for  departing  from  Hie  Gondii> 
slon  already  readied. 

The  motion  for  rehearing  should  for  these 
reasons  be  overruled. 

BOND,  BLAIR,  and  REVELI/B,  JJ.,  dissent 

STEPHENS  et  at  v.  STEPHENS  et  aL 

(No.  17728.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Feb.  29,  1916.) 

1.  Rktobkation    of    Instbuubntb   €=>16  — 
Deeds— Mutual  Mistakk. 

Where,  by  mutual  mistake,  the  real  con- 
tract made  by  the  parties  to  the  deed  is  not  ex- 
pressed in  the  instrument,  equity  will  reform 
the  deed  and  write  in  it  by  decree  the  contract 
which  it  should  have  contained. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  f  68;  Dec.  Dig.  «=» 
16.] 

2.  Repobmation  or  iNSTBtrusNTB  •=»45(4)— 
Mutual  Mistakb^— RBQUisrra  Evidence. 

Equity  will  reform  a  deed,  on  the  ground 
that  through  mutual  mistake  it  fails  to  express 
the  contract  of  the  ikarties,  only  upon  evidence 
so  clear  and  convincing  as  to  leave  no  reason- 
able doubt  either  of  the  mistake  or  its  mutu- 
ality. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  fi  160,  165,  166, 
176;   Dec.  Dig.  «=»45(4).] 

3.  refobvanon  op  instbumentb  «=»17(2)— 
Deed— Scbivbneb'b  Mistake. 

Where  it  is  sought  to  reform  a  deed  for  mu- 
tual mistake  caused  by  the  act  of  the  drafts- 
man in  drawing  the  deed,  it  must  be  establish- 
ed that  the  draftsman  was  the  agent  of  both 
parties,  as  otherwise  there  would  be  no  proof  of 
the  mutuality  of  the  mistake. 

[Ed.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  S  70;  Dec.  Dig.  €=> 
17(2).] 

4.  Refobmawok  of  Instbuueitts  «=»45(6)— 
Deed— EviDENCB-^UFnciKNCT. 

Where,  In  a  suit  by  heirs  to  reform  a  deed 
made  by  their  father  to  defendant  son,  on  the 
ground  that  one  of  the  boundaries  was  errone- 
ously set  out  through  mutual  mistake  so  as  to 
include  more  land  than  it  wag  intended  to  con- 
vey, the  evidence  wias  as  follows:  Defendant 
testified  that  his  father  had  ^iven  him  a  due 
west  line,  but  did  not  want  it  surveyed  until 
his  death.  Another  witness  testified  that  after 
the  father's  death  defendant  admitted  he  had 
bought  the  land  south  of  the  road,  or  that  the 
road  was  the  line,  which  admission  was  denied 
by  defendant.  The  mother  testified  that  dece- 
dent meant  the  creek  and  the  road  to  be  the 
line,  and  that  the  scrivener  had  said  that  dece- 
dent said  something  about  the  road  and  creek 
being  the  line.  The  scrivener  testified  that  de- 
cedent told  him  he  was  selling  defendant  about 
80  acres  of  land  at  the  south  end  of  the  place 
and  told  him  to  start  the  description  at  the 
junction  of  the  road  with  the  grantor's  east  line 
and  "then  run  west,"  wliich  he  did.  It  appe.ir- 
.ed  that  such  road  ran  diagonally  across  the 
farm  from  the  northeast  to  the  southwest 
Held,  that  such  evidence  was  insufficient  to  es- 
tablish with  the  certainty  required  by  equity 
that  the  boundary  as  set  out  in  the  deed  waa 
therein  inserted  tntough  mutual  mistake. 

[Eld.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  {  162;  Dec.  Dig. 
«=»46(6).] 

5.  HoiassTSAD  <s=»118(5)— Alienation— WiFX 
— Nonjoihdeb. 

Though  a  husband  cannot  alienate  the 
homestead  or  Impose  a  burden  on  ita  enjoyment 
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witbont  tilie  Joinder  of  Us  wife,  he  may  sell  tb» 
land  Babjects  to  all  homestead  and  dower  rights 
of  the  nonjoining  wife  under  a  correct  construc- 
tion of  the  Btatntea. 

[Ed.  Note.— For  other  eases,  see  Homestead, 
Cent.  Dig.  {§  219,  217 ;  Dec.  Dig.  <8=3ll8(5).] 

Graves,  P.  J.,  and  Woodson,  J.,  dissenting  in 
part 

I     Appeal  from  Circuit  Court,  Lincoln  Coun- 
ty; B.  H.  Dyer,  Judge. 

Suit  by  Drenel  Stephens  and  others  against 
Roy  Stephens  and  others  to  reform  a  deed. 
From  a  judgment  for  defendants,  plaintiffs 
appeal.   Affirmed. 

R.  H.  Norton  and  Arery,  Young,  Dudley  & 
Klllam,  all  of  Troy,  for  appellanta  Robert 
It.  Sutton  and  Grover  C.  Huston,  both  of 
Troy,  for  respondents. 

BOND,  J.  I.  This  Is  a  suit  in  equity  to  re- 
form a  deed  given  by  Obed  Stephens  and  his 
wife,  Elizabeth,  to  the  defendant,  Roy  Ste- 
phens, bis  son,  conveying  to  him  the  south 
portion  of  liis  farm  in  Lincoln  county.  Mo. 
Obed  Stephens  died  In  1912  and  was  survived 
by  his  wife  and  seven  children,  all  of  whom 
are  parties  either  plaintifts  or  defendants  to 
this  suit.  Previous  to  his  death,  he  had  own- 
ed a  farm  in  Lincoln  county  upon  which  he 
had  resided  with  bis  family  for  about  35 
years.  In  the  latter  part  of  the  year  1810, 
Obed  Stephens  entered  into  an  agreement 
with  his  son  Roy,  the  defendant,  whereby  he 
agreed  to  sell  him  about  80  acres  of  land  lo- 
cated in  the  south  pfrt  of  his  farm,  in  con- 
sideration of  which  Roy  was  to  give  him  his 
note  for  $2,000  secured  by  a  deed  of  trust  on 
the  land.  In  furtherance  of  this  agreement, 
Obed  Stephens  had  Edward  Teague,  cashier 
of  the  Sllex  Savings  Bank  and  a  notary, 
draw  np  a  deed  to  the  property  to  be  con- 
veyed, who  testified  that  Stephens  told  him 
to  take  the  point  where  the  old  Sllex  and 
Auburn  road  crossed  his  east  line  and  to  run 
a  line  from  that  point;  the  defendant  Roy  to 
have  all  the  property  which  lay  south  of  that 
line.  The  Sllex  and  Auburn  road  ran  diag- 
onally across  the  farm  from  northeast  to 
southwest.  The  entire  farm  contained  183.52 
acres.  The  plaintiffs  claim  that  the  father 
Intended  to  convey  only  the  land  south  of  the 
road  or  the  road  and  a  creek,  and  that  this 
was  to  act  as  the  northern  boundary  instead 
of  the  line  drawn  by  Teague  beginning  at  the 
intersection  of  the  road  and  the  east  bound- 
ary line  and  running  due  west  As  the  deed 
stands,  it  calls  for  about  17  or  18  acres  north 
of  the  road,  which  land  it  is  claimed  by  the 
plaintiffs  neither  party  intended  should  pass 
under  this  deed,  wherefore  the  plaintiffs 
pray  this  court  to  alter  the  instrument  so  as 
to  make  the  Sllex  and  Auburn  road  the 
northern  boundary  of  defendants'  property. 
The  case  was  tiled  in  the  circuit  court  of 
Lincoln  county,  which  found  for  the  defend- 
ants, from  which  judgment  the  plaintiffs  have 
duly  appealed  to  this  court 

IL  This  appeal  is  determined  by  the  appli- 


cation of  certain  equitable  principles  to  the 
facts. 

[1-3]  Where  the  real  contract  actually 
made  by  the  parties  to  a  deed  is  not  express- 
ed In  the  instrument  by  mutual  mistake,  eq- 
uity will  reform  the  deed  and  write  in  it  by 
decree  the  contract  which  it  should  have 
contained,  but  only  upon  evidence  so  clear 
and  convincing  as  to  leave  no  reasonable 
doubt  either  of  the  mistake  or  Its  mutuality. 
Nothing  leas  will  justify  the  alteration  of  a 
written  conveyance.  In  such  cases,  if  the 
mistake  was  caused  by  the  act  of  the 
draughtsman,  it  must  farther  be  established 
that  he  was  the  agent  of  both  parties ;  other- 
wise there  would  be  no  proof  of  Its  mutuali- 
ty, and  that  indispensable  fact  would  have 
to  be  shown  by  other  evidence.  Robinson 
y.  Korns,  250  Mo.  loc.  dt  875,  167  S.  W.  790; 
Dougherty  v.  Dougherty,  204  Mo.  lo&  cit  238 
et  aeq.,  102  S.  W.  1099. 

In  the  case  at  bar  the  scrivener  was  not 
the  agent  of  both  parties.  He  was  the  agent 
of  the  grantor  only,  and  wrote  both  deeds 
by  his  directions  wltiiout  the  aid  or  presence 
of  the  defendant  grantee.  It  follows  that 
resort  must  be  had  to  evidence  aliunde  to 
prove,  if  possible,  that  the  deed  from  the 
father  to  the  son  discloses  a  mutual  mistake 
of  the  terms  of  a  prior  contract  agreed  upon 
by  tbem  and  upon  which  the  deed  was 
founded. 

[4]  The  father,  owing  to  his  death,  could 
not  testify.  In  substance,  the  son  Roy  stated 
that,  when  his  brother  sPoke  to  him  about 
the  land  he  had  bought  from  his  father,  "I 
told  him  my  father  gave  me  a  due  west  line, 
but  he  did  not  want  it  surveyed  imtil  his 
death";  that  his  father  wanted  to  use  the 
land  and  would  make  an  allowance  thereof 
on  the  $2,000  note  given  for  the  purchase 
money.  He  also  denied  the  testimony  of  his 
brother  to  the  effect  that  after  his  death  he 
admitted  to  them  that  he  bought  the  land 
south  of  the  road  or  that  the  road  was  the 
Une. 

The  mother,  who  joined  In  the  deed  to  the 
defendant,  testified  that  her  husband  "meant 
for  the  creek  and  the  road  to  be  the  line," 
and  she  always  thought  the  deed  was  so 
written.  She  also  stated  that  the  scrivener, 
Teague,  said  her  husband  "said  something 
about  the  rokd  and  creek  being  the  line." 
This  testimony  the  scrivener  denied,  and  tes- 
tified, in  substance,  that  he  was  the  cashier 
of  the  local  bank  and  wrote  both  the  deed 
and  the  deed  of  trust  at  the  request  of  the 
father,  Obed  Stephens,  who  told  him  he  was 
selling  his  son  Roy  aboQt  80  acres  of  land  at 
the  south  end  of  his  place  for  $2,000;  that, 
not  having  the  papers  of  the  grantor  from 
which  to  get  boundaries,  he  prepared  the 
deed  from  the  county  atlas  and  in  accordance 
with  the  directions  at  the  grantor,  who  told 
him  to  start  tbe  description  at  the  junction 
of  the  old  Sllex  road  with  the  grantor's  east 
line  and  "then  run  west" ;  that  he  complied 
with  these  instructions  in  the  preparation  of 
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the  deed  and  also  the  deed  of  trost  to  secure 
the  purchase  money;  that  the  grantee  and 
his  wife  signed  the  deed  and  left  it  with  him 
and  Instructed  him  to  keep  it  and  deliver  it 
to  the  grantee  after  the  deed  of  trust  was 
duly  signed  and  executed. 

There  was  other  evidence  of  certain  admis- 
sions made  by  the  grantor  in  his  lifetime  and 
the  grantee  after  the  death  of  the  grantor 
relating  to  what  had  been  sold  and  what  had 
been  bought ;  but  this  evidence  was  of  a  gen- 
eral nature  and  did  not  Involve  a  statement 
of  the  complete  terms  of  the  contract  upon 
which  the  deed  was  founded.  We  have  given 
full  consideration  to  all  the  relevant  evidence 
contained  in  the  record,  and  its  effect  as  a 
whole  falls  to  satisfy  us  beyond  a  reasonable 
doubt  that  it  was  mutually  agreed  by  the  de- 
fendant and  his  father  that  the  land  to  be 
conveyed  shonld  be  bounded  on  the  north  by 
the  old  road  or  the  old  road  and  creek,  and 
that  the  insertltm  In  lieu  of  a  northern  bound- 
ary described  by  a  line  running  due  west 
was  an  actual  mlsrecital  of  the  preceding 
contract  or  caused  the  deed  to  contain  a  mis- 
take as  to  the  contract  arising  from  the  fact 
that  both  parties  believed  when  contracting 
that  a  due  west  line  would  track  the  old 
road. 

Our  conclusion  is  that  the  plaintiff's  evi- 
dence lacked  the  conclusive  force  and  com- 
pleteness required  by  law  to  reform  the  deed. 

[t]  III.  It  is  finally  urged  by  plaintitT  that 
the  deed  of  the  father  is  a  nullity  as  far  as 
the  land  north  of  the  old  road  is  concerned 
because  (he  entire  farm  had  been  a  family 
homestead  for  35  years  and  the  widow  testi- 
fied that  she  did  not  know  the  deed  she  sign- 
ed conveyed  that  strip  of  land. 

That  the  husband,  without  the  Joinder  ot 
his  wife,  cannot  alienate  the  homestead  or 
Impose  a  burden  on  its  enjoyment,  is  too 
clear  for  comment;  but  that  he  may  sell  the 
land  subject  to  all  homestead  rights  and  dow- 
er rights  of  a  nonjoining  wife  is  uncontro- 
vertible in  reason  and  under  a  correct  con- 
struction of  our  statutes,  and  the  ruling  to 
the  contrary  in  Armor  v.  Lewis  Is  errone- 
ous and  should  not  be  followed.  Fields  ▼. 
Jacobl,  181  S.  W.  64. 

It  follows  that  the  judgment  in  this  case 
should  be,  and  is,  affirmed.  All  concur; 
WOODSON,  J.,  in  all  except 'paragraph  S, 
and  GRAVES,  P.  J.,  in  separate  (^)inioii. 

GRAVES,  P.  J.  (concurring).  I  concur  in 
all  that  is  said  in  the  opinion  of  our  learn- 
ed Brother  BOND,  so  far  as  it  is  pertinent 
to  the  issues  involved  in  the  case.  I  do  not 
concur  in  the  third  and  last  paragraph  of  the 
opinion.  The  question  involved  in  Armor  v. 
Lewis,  252  Mo.  568,  161  8.  W.  251,  is  not  in- 
volved In  this  case  at  all.  By  no  stretch  of 
the  imagination  can  the  question  decided  in 
the  Armor  Case  he  injected  into  this  case. 
In  this  case  the  wife  Joined  in  the  deed,  and 
simply  because  she  may  have  said  that  she 


did  not  understand  Just  what  the  deed  said 
as  to  the  boundary  line  does  not  change  the 
situation.  This  paragraph  3  is  in  addition 
somewhat  misleading,  because  to  the  casual 
reader  It  would  appear  from  it  that  Armor 
T.  Lewis,  252  Mo.  568,  161  S.  W.  251,  was 
overruled  by  Fields  ▼.  Jacobl,  181  S.  W.  W, 
which  is  not  true.  Armor  t.  Lewis,  supra, 
was  an  opinion  by  the  court  in  banc,  and  con- 
curred in  by  six  out  of  the  seven  Judges,  and 
could  not  be  overruled  by  the  views  of  two 
judges  in  division  1,  in  Fields  v.  Jacobl,  su- 
pra. 

I  therefore  concur  in  paragraphs  1  and  2  of 
the  opinion  and  in  the  result,  bat  not  in  the 
obiter  expressed  in  paragraph  3. 


CORRIGAN  T.  EARLY  et  aL     (No.  17708.) 
(Supreme  Court   of  Missouri,  Division  No.  L 

Feb.  29,  1916.) 
L  BoUNDABiss  «=»48(7)  —  AcqtriESCENCB  — 

lONOBANCE   Oa   MISTAKE— CHANQE   BT  STJB- 
VEY. 

Where  each  of  two  adjoining  landowners 
supposed  a  fence  to  be  on  the  true  line,  and  for 
that  reason  only  used  and  claimed  the  land  up 
to  the  fence,  neither  could  acquire  title  against 
the  otlier  by  adverse  possession,  for  their  re- 
spective possessions,  however  hostile,  open,  and 
continuous,  were  not  under  a  claim  of  right  in- 
dependent of  the  fence;  and,  where  the  land  was 
subsequently  surveyed  according  to  the  deeds  of 
the  parties,  the  line  so  mailed  oat  became  the 
boundary  to  which  each  prior  thereto  was  claim- 
ing and  no  possession  by  one  of  the  lauds  of  the 
other  when  held  and  asserted  with  that  inten- 
tion could  be  adverse. 

[Ed.  Note.— For  other  cases,  see  Boondaries, 
Cent  Dig.  §  241 ;   Dec  Dig.  <S=»48(7).] 

2.  BODNOABIEa    Q=>48(1)  —  FBNCS  —  ACQUIBS- 
CSNCE. 

Where  two  adjoining  owners,  without  re- 
gard to  a  division  fence,  asserted  title  to  the 
same  as  prescribed  by  law  for  the  obtension  of 
a  title  in  fee,  the  estate  thus  created  was  not 
affected  by  the  fact  that  the  fence  marking  the 
limits  of  the  adverse  possession  of  the  owners 
was  proven  not  to  be  on  the  true  boundary  line 
made  by  the  correct  survey. 

[Ed.  Note. — For  other  cases,  see  Boundaries. 
Cent  Dig.  §  232;    Dec.  Dig.  <8=948(1).] 

3.  AovEBSE  Possession  €=9112  —  Pbbsump- 
TION — Hostile  Cuabacteb. 

Where  the  evidence  tends  to  show  posses- 
sion having  all  the  qualities  of  an  adverse  pos- 
session and  maintained  up  to  a  dividing  fence, 
the  law  will  permit  the  presumption  that  audi 
possession  is  adverse,  in  tne  absence  of  any  evi- 
dence to  the  contrary. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  651,  663,  654.  657-659, 
661-663,  665,  666;    Dec.  l5ig.  <8=.11Z] 

4.  Advebsb  Possession  ^=>116(5)  —  Ci^ju  — 
Instruction. 

Plaintiff's  requested  instrnction  declaring 
the  rule  applicable  to  the  tendency  to  show  that 
defendant  and  her  grantors  only  claimed  and 
used  the  land  up  to  the  fence,  subject  to  the 
true  line  as  it  might  be  shown  under  a  survey 
according  to  the  deed  conveying  defendant's  sur- 
vey, good  in  form,  should  have  been  given. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  f  66;   Dea  Dig.  <S=>116(!^.] 

Appeal  from  Clrcnit  Court,  New  Madrid 
Connty;    Charles  B.  Farls,  Judga 
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BJectment  by  Bffle  A.  Slkea  CorrlKan 
against  Lula  Early  and  others.  Judgment 
for  defendants,  and  plalntUT  appeala  Be- 
versed  and  remanded. 

L.  R.  Tbomason,  of  Poplar  Bluff,  for  ap- 
p^ant  Riley  &  Blley,  of  New  Madrid,  for 
respondents. 

BOND,  J.  L  This  Is  an  action  In  eject- 
ment for  the  possession  of  a  narrow  strip 
of  land  containing  8</io  acres  situated  in 
New  Madrid  county,  Mo.  Plaintiff,  Effle  A. 
S.  Corrlgan,  is  the  record  owner  of  survey  No. 
256,  and  defendant  Lula  Early  is  the  record 
owner  of  surrey  No.  169,  which  latter  sur- 
vey is  Immediately  north  and  adjoining  the 
land  of  plaintiff.  The  title  to  survey  No.  159 
had  been  vested  by  a  judgment  or  decree 
of  the  court  In  Elizabeth  Riley,  who  convey- 
ed it  in  1906  to  her  daughter,  the  defendant 
Lula  Early.  Some  30  years  prior  to  this 
suit,  a  partition  fence  was  erected  between 
the  surveys  Nos.  159  and  255.  There  was  no 
testimony  to  show  under  what  circumstances 
or  conditions  it  had  been  erected,  but  simply 
that  it  was  treated  as  the  dividing  line  be- 
tween the  property  for  many  years.  After 
the  execution  of  the  deed  to  the  defendant 
by  the  mother,  she  employed  one  Frauds  Ij. 
Steel,  a  surveyor,  to  survey  the  property. 
The  result  of  this  survey  showed  that  the 
true  boundary  line  of  survey  No.  159  on  the 
north  was  1  chain  50  links  north  of  a  par- 
tition fence  dividing  it  from  an  adjacent 
owner,  and,  on  the  south,  1  chain  50  links 
north  of  the  i>artltlon  fence  which  had  up 
to  that  time  stood  as  the  dividing  line  be- 
tween the  two  surveys  Nos.  159  and  255  and 
ran  through  a  bouse  erected  35  years  on 
survey  No.  159.  After  this  survey  was  com- 
pleted, the  defendant  moved  her  fence  up  to 
the  true  boundary  line  on  the  north  (claim- 
ing that  it  bad  formerly  been  moved  back  for 
the  purpose  of  building  a  lane  between  her 
land  and  the  adjoining  land  and  that  she 
liad  always  claimed  up  to  that  boundary  on 
the  north).  On  the  south,  however,  defend- 
ant refused  to  allow  the  fence  to  be  moved, 
claiming  to  have  acquired  title  to  the  prop- 
erty between  the  true  boundary  and  the  par- 
tition fence  north  of  it  by  adverse  possession. 
The  cause  was  tried  before  the  circuit  court 
of  New  Madrid  county.  A  Jury  was  waived, 
and  judgment  was  rendered  for  the  defend- 
ant, from  which  the  plaintiff  duly  appealed 
to  this  court 

[1]  n.  The  case  turns  on  the  application  of 
the  rules  of  law  governing  the  rights  of  ad- 
jacent owners  who  have  occupied  the  land 
up  to  a  dividing  fence  which  was  not  built 
<m  the  true  boundary  line  between  them. 
The  rule  in  such  cases  varies  with  the  given 
fttcts.  If  the  proof  is  that  both  of  them  sup- 
posed the  fence  to  be  on  the  true  line,  and 
(or  that  reason  only  used  and  claimed  the 
land  up  to  the  fence,  then  neither  could  ac- 
qnlie  title  against  the  other  by  adverse  pos- 


session, for  their  respective  possessions,  how- 
ever hostile,  open,  and  continuous,  were  not 
under  a  claim  of  right  independent  of  the 
fence,  but  were  asserted  and  maintained  be- 
cause the  fence  was  deemed  to  be  a  correct 
boundary  of  the  land  on  both  sides.  In  oth- 
er words,  the  two  proprietors  were  not  seek- 
ing to  acquire  each  other's  title  to  their  re- 
spective lands,  but  were  only  treating  a  par- 
ticular fence  as  the  boundary  line  made  or 
described  in  their  respective  muniments  of 
title.  Obviously,  in  such  cases,  when  the 
land  is  subsequently  surveyed  according  to 
the  deeds  of  the  parties,  the  line  then  mark- 
ed out  becomes  the  boundary  to  which  each 
prior  thereto  was  claiming,  and  no  posses- 
sion by  one  of  the  lands  of  the  other  when 
held  and  asserted  with  that  intention  could 
be  adverse.  Bartlett  v.  Boyd,  175  S.  W.  loc. 
dt  949,  and  cases  dted;  Ooltermann  v. 
Schlermeyer,  111  Mo.  loc  dt  419,  19  S.  W. 
484,  20  8.  W.  161. 

[2]  The  converse  of  this  rule  Is  necessarily 
true,  that  is,  If  such  proprietors,  without  re- 
gard to  the  fence  between  them,  hold  out  and 
assert  title  to  the  same  in  the  manner  and 
for  the  time  prescribed  by  law  for  the  ob- 
tension  of  a  title  in  fee,  then  the  estate  thus 
created  is  not  affected  by  the  fact  that  the 
fence  marking  the  limits  of  the  adverse  pos- 
session of  the  owners  Is  proven  not  to  be 
on  the  true  boundary  line  made  by  the  cor- 
rect survey.  Davis  v.  Braswell,  185  Mo.  loc. 
dt  681,  84  S.  W.  870,  and  cases  dted. 

[3]  In  this  connection,  it  is  well  to  note 
that  where  the  evidence  tends  to  show  that 
possession,  having  all  the  qualities  of  an 
adverse  holding,  maintained  up  to  the  divid- 
ing fence,  the  law  will  permit  the  presump- 
tion that  sudi  possession  is  adverse  in  the 
absence  of  any  evidence  of  a  contrary  tenor. 
Lemmons  v.  McKlnney,  162  Mo.  loc.  dt.  631, 
63  S.  W.  92 ;  Hedges  v.  Pollard,  149  Mo.  226, 
50  S.  W.  S89. 

Of  course,  when  there  is  no  material  evi- 
dence stamping  the  character  of  the  posses- 
sion as  adverse,  no  such  disputable  presump- 
tion could  arise.  Rutledge  v.  Mo.  Pac.  By. 
Co.,  123  Ma  loc.  dt  128,  24  S.  W.  1053,  27 
S.  W.  327.  It  is  also  competent  for  adjoin- 
ing owners  to  agree  ujwn  a  dividing  line 
whldi  shall  define  their  estates  irrespective 
of  a  line  drawn  in  accordance  with  the  calls 
of  their  title  papers,  and  long-continued  pos- 
session in  accordance  with  such  a  convention 
is  evidentiary  thereof.  Brummell  v.  Harris, 
148  Mo.  loc.  dt  441,  50  S.  W.  93,  and  cases 
dted. 

III.  In  the  instant  case  there  was  evidence 
(though  weightier  in  favor  of  one  proposition 
than  the  other)  of  two  theories:  First,  that 
the  partition  fence  in  question  was  supposed 
to  be  the  true  boundary  between  surveys  Noa 
159  and  255,  and  that  the  defendant  and 
those  under  whom  she  claimed  so  regard- 
ed It  and  were  not  claiming  by  the  use  and 
occupancy  of  the  land  up  to  the  fence  to 
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assert  ownendilp  tbereof,  wbetber  tbat  was 
the  true  boundary  or  not;  second,  that  In 
the  nse  of  the  strip  in  question  the  defend- 
ant, and  those  under  ^hom  she  claimed,  in- 
tended to  assert  a  right  and  claim  thereto 
against  the  world  regardless  of  the  fact 
whether  the  fence  marked  the  true  line  or 
not.  These  two  conflicting  phases  of  the 
evidence  were  for  the  sole  determination  of 
the  trier  of  the  t&ct,  who  in  this  case  was 
the  court  sitting  as  a  jury,  and,  nothing  else 
appearing,  his  verdict  and  Judgment  would 
not  be  disturbed  on  appeal. 

[4]  The  record,  however,  shows  that  coun- 
sel for  the  plaintiff  offered  two  declarations 
of  law  (Nos.  2  and  3)  requesting  the  court, 
in  substance,  to  declare  the  rule  applicable 
to  the  tendency  of  the  evidence  to  show  that 
defendant  and  her  grantors  only  claimed  and 
used  the  land  up  to  the  fence  subject  to  the 
true  line  as  it  might  be  shown  under  a  sur- 
vey according  to  the  deed  conveying  survey 
No.  1S9.  The  Instruction  in  question  em- 
bodied this  idea,  and,  aside  from  some  un- 
essential fanlts  of  verbiage,  should  have 
been  given.  To  the  end  that  this  may  be 
done  by  an  instruction  accurately  embodying 
the  rule  herein  stated  as  to  the  law  appli- 
cable to  a  user  and  occupancy  up  to  the  di- 
viding fence  upon  the  assumption  only  that 
the  fence  is  on  the  true  line,  the  Judgment 
herein  is  reversed,  and  case  remanded.  All 
concur. 


KNAPP  V.  KNAPP  et  «L    (No.  16085.) 

(Supreme  Court  of  Missouri.     Division  No.  1. 

Feb.  29,  1916.) 

1.  Husband  and  Wipe  €=>333(9}— Alienat- 
ing Affections— Evidence. 

Evidence  in  an  action  for  alienation  of  af- 
fections of  a  husband  by  his  mother  and  sister 
held  sufficient  to  support  a  verdict  for  plaintiff. 

W'Ed.  Note. — For  other  cases,  see  Husband  and 
ife.  Cent.  Dig.  {  1124;   Dec.  Dig.  ©=333(9).] 

2.  JUDOJTENT   €=»240  —  Joint  Judgment— 
Tobt-Fkabors. 

Plaintiff  seeking  and  obtaining  a  joint 
judgment  against  defendants  for  alienating  the 
affections  of  her  husband,  an  instruction  for  her 
was  erroneous  in  failing  to  re<iuire  a  finding  that 
they  co-o^ierated;  co-operation  of  joint  tort- 
feasors bemg  essential  to  support  a  loint  judg- 
ment against  them  for  a  willful  and  intentional 
tort 

[Ed.   Note.— For  other  cases,   see  Judgment, 
Cent  Dig.  §|  423-425;  Dec.  Dig.  <8=3240.] 

S.  Husband  and  Wns  ®=>333(1)— Alienat- 

INO  AffEOTIONB  —  PBEaUUFIION  IN  Favob 

Off  Pabknts. 

Though  a  mother  sued  by  her  son's  wife  for 
alienation  of  hia  affections  denies  advising  or  in- 
ducing bim  to  leave  plaintiff,  defendant  is  still 
entitled  to  the  presumption  that  her  advice  to 
her  child  was  in  good  faith,  so  that  plaintiff 
has  the  burden  of  proving  malice. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  i  1124;   Dec  Dig.  «=>333(1).] 

4.  Husband  and  Wife  <S=»333(9)— Ausnat- 
INO  AFTBcrnoNa— Proof. 

Plaintiff's  case  for  alienation  of  her  hus- 
band's affections  by  bis  mother  is  not  made  ont 
by  the  fact  that  after  the  separation  he  was  glv- 


vhi 


en  shelter  by  his  mother,  while  plaintiff  was  not 

taken  with  nim  into  the  mother  s  home. 

Ed.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  §  1124 ;    Dec.  Dig.  <S=333(»).] 

6.  Witnesses    «=p68(4)  —  Ooicpetenot— Hus- 
band AND  Wife. 
Tlie  husband  of  plaintiff  suing  -for  aliena- 
tion of  his  affections  la  not  a  competent  witness 
for  defendants. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  i  164;   Dec  Dig.  «=>68(4).] 

6.  WitNESBES    ^=3191    —    liETTEBS    BETWEEN 

Husband  and  Wife. 

Letters  exchanged  between  husband  and 
m-ife  are  not  admissible  against  her  in  an  action 
for  alienation  of  his  affections:  and  the  fact 
that  he  made  copies  of  some  of  the  letters  he 
wrote  her  after  the  action  was  begun,  and  show- 
ed the  copies  and  letters  to  another,  does  not 
change  the  rule  as  to  them. 

[Ed.  Note. — For  other  cases,  see  Witnesses. 
Cent  Dig.  i  738;   Dec.  Dig.  <3=»191.] 

7.  Witnesses  «=»370(1)— Bias— E>vidence. 

To  show  bias  of  a  witness  for  plaintiff, 
it  ma^  be  proved  that  she  had  on  many  recent 
occasions:,  when  passing  defendants  on  the 
street  applied  vile  epithets  to  and  made  faces 
at  them. 

[Ed.  Note.— For  other  cases,  see  WitnessesL 
Cent  Dig.  §  1189;  Dea  Dig.  ®=.370(l).l 

&  Witnesses  4=9370(1)— Bias— Evidence. 

As  evidencing  bias,  proof  of  misconduct  in 
the  courtroom  of  plaintiff's  witnesses,  indicat- 
ing settled  ill  will  towards  defendants,  may  be 
put  before  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Witnessea, 
Cent  Dig.  §  1188;  Dec.  Dig.  «=>870a).]    ^^ 

Appeal  from  St  liouls  Circuit  Court ;  W.  B. 
Homer,  Judge. 

Action  by  Elizabeth  Knapp  against  Anna 
Knapp  and  another.  Judgment  for  plaintiff, 
and  defendants  appeaL  Reversed  and  re- 
manded. 

Henry  B.  Davis,  Charles  Brd,  Alroy  S. 
Phillips,  and  Carlisle  Durfee,  all  of  St.  Louis, 
for  appellanta  George  E.  Mix,  of  St  Louis, 
for  respondent 

BLAIR,  J.  Respondent  instituted  this  ac- 
tion in  the  circuit  court  of  the  city  of  St 
Louis  to  recover  damages  for  the  alienation 
of  ber  husband's  affections.  Appellants  are 
the  husband's  mother  and  sister.  The  jury 
assessed  respondent's  damages  at  $17,000. 
The  trial  court  ruled  the  amount  was  ex- 
cessive, and  respondent  remitted  $7,000.  A 
Judgment  for  $10,000  was  entered,  and  this 
appeal  followed. 

[1]  I.  Counsel  argue  there  la  no  substan- 
tial evidence  tending  to  support  the  verdict 
After  a  painstaking  search  through  this  volo- 
minous  record,  we  have  been  able  to  find 
some  substantial  evidence  tending  to  show 
that  defendants  were  opposed  to  the  mar- 
riage of  their  son  and  brother  to  respond- 
ent; that  they,  being  unable  to  prevent  its 
consummatioii,  determined,  without  the  sem- 
blance of  a  reason  arising  out  of  the  lift 
and  conduct  of  respondent,  to  separate  the 
pair ;  that  the  mother,  abetted  and  aided  by 
her  daughter  and  codefendant,  urged  the  son 
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and  brother  to  leave  his  wife,  threatening 
to  disinherit  him  If  he  did  not  leave  her,  and 
promising  to  support  and  take  care  of  him, 
and,  luferentlally  at  least,  permit  him,  In 
due  time,  to  share  In  her  estate  If  he  did  so ; 
that  appellants  constantly  Insisted  upon  the 
husband  leaving  his  wife,  and  finally  gave  him 
and  hi»wtte  notice  to  vacate  the  flat  they  were 
occupytng',  and  which  was  owned  by  appel- 
lant Anna,  and  upon  their  removal  there- 
from took  the  husband  into  their  home,  where 
he  has  since  resided ;  respondent  being  com- 
pelled to  live  with  her  relatives.  The  two 
have  so  lived  at  all  times  since.  The  suit 
was  brought  nearly  six  months  after  the  sep- 
aration. 

It  is  true  respondent's  own  testimony  shows 
the  husband  was  an  habitual  drunkard,  had 
been  so  from  the  time  of  the  marriage,  was 
out  of  employment  for  18  months  prior  to 
the  separation,  paid  his  mother  no  rent,  and 
furnished  plaintiff  practically  nothing  dur- 
ing that  period,  was  drunk  nearly  all  that 
time  and  always  quarrelsome  when  drunk, 
was  violent  on  some  occasions,  once,  at  least, 
putting  her  in  fear  of  her  life,  and  disturbed 
his  mother's  other  tenants  to  the  extent  that 
some  of  them  left,  and  others  threatened  to 
leave.     She  also  testified  she  rejected  the 
mother's  offer  to  send  the  husband  to  a  cure 
for  Inebriates,  that  the  mother  and  daughter 
were  generally  kind,  and  that  the  things  to 
which  she  objected  happened  when  her  hus- 
band was  drunk  and  the  mother  was  pres- 
ent    Much  of  her  other  testimony,  as  con- 
tended, is  clearly  Inconsequential,  consisting 
of  childish  distortions  of  Innocent  remarks 
and  actions.    It  Is  also  true  that  most  of  the 
witnesses  caUed  by  respondent  either  admit- 
ted  or    clearly    displayed    marked   ill   will 
toward  appellants,  some  having  been  tenants 
who  had  not  paid  rent  until  sued,  if  at  all. 
It  is  also  true  the  bulk  of  the  evidence  seems 
to  indicate  respondent's  trouble  is  due  to  her 
having  married  a  drunken  and  irresponsible 
man,  and  that,  his  conduct  having  made  his 
maintenance  of  a  home  impossible,  the  home 
fell  on  that  account,  and  the  mother,   of 
course,   gave  him  shelter.     This,   however, 
simply  made  the  case  one  for  the  Jury  on 
the  conflicting   evidence,   and  we  have   no 
power  to  interfere  with  their  conclusion  as 
to  its  welj^t. 

11.  InstmctloDs  1  and  2  given  for  plain- 
tiff  are  rescripts  of  Nob.  3  and  4  given  In 
Nichols  V.  Nichols,  147  Mo.  loc  dt  398,  402, 
48  S.  W.  948,  961,  concerning  which  the  court 
in  that  case  said  they  "submitted  the  main 
issue  in  unobjectionable  terms."  In  the  opin- 
ion of  the  writer  the  second  of  these  could 
have  been  phrased  so  as  more  clearly  to  re- 
quire the  finding  of  the  requisite  malice  and 
co-operation. 

[2,3]  III.  Instructions  8,  4,  and  5  given 
fbr  plalntlfl  are  erroneous.  The  principal 
defects  they  exhibit  are  that  they  omit  to 
require  flndtngs  that:    (1)  Appellants  co-op- 
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erated;  and  (2)  were  actuated  by  mallceu 
Plaintiff  sought  and  secured  a  Joint  Judgment 
against  defendants.  C!o-operatlon  of  tort- 
feasors is  essential  to  support  a  Joint  Judg- 
ment against  them  for  a  wlllfal  and  Inten- 
tional tort,  like  that  forming  the  basis  of  the 
charge  in  this  case.  Barton  v.  Barton,  119 
Mo.  App.  50T,  94  S.  W.  574.  As  to  the  sec^ 
ond  error  mentioned,  respondent's  counsel 
does  not  combat  the  principle  that  a  parent 
muy  advise  his  child  In  good  faith  and  on 
reasonable  grounds,  and  that  malice  must 
be  proved  before  an  action  will  lie  if  the 
parent's  advice  results  in  the  separation  of 
the  child  from  his  spouse.  On  the  contrary, 
he  conceded  It  but  contends  appellants  de- 
nied advising  or  inducing  respondent's  hus- 
band to  leave  her,  and  that  in  such  circum- 
stances proof  of  malice  is  unuecessary.  His 
actual  position,  therefore,  is  that,  since  ap- 
pellants deny  separating  respondent  from  her 
husband,  respondent  may  convict  them  of  ac- 
tionable wrong  in  doing  so  by  proof  which 
would  not  show  them  guilty  at  all  had  they 
not  denied  their  guilt  In  effect,  he  asserts 
that  denial  of  the  act  proves  malice  In  doing 
the  act  Proof  of  malice  is  part  of  plain- 
tiff's case.  The  parent  Is  clothed  with  the 
presumption  that  advice  he  gives  his  child 
is  given  In  good  faith.  This  was  laid  down 
in  Cornelius  v.  Ck)rnellus,  233  Mo.  loa  dt 
36,  135  S.  W.  65.  While  the  concurrences  in 
that  opinion  were  in  the  result.  It  was  not 
because  of  objection  to  this  doctrine.  The 
instructions  Ignored  this  principle. 

[4]  lY.  Complaint  is  made  of  the  refusal 
of  Instructions  offered  by  api)ellants.  It  is 
unnecessary  to  set  out  or  discuss  these  in- 
structions. The  principal  questions  of  law 
Involved  are  set  out  above,  and  conformity 
In  the  instructions  to  what  we  have  said  and 
to  the  law  of  the  case  generally  Is  so  free 
from  dlfllculty  that  further  discussion  of  in- 
structions is  unnecessary.  In  i>asslng  It  is 
proper  to  say  that  In  argument.  In  objec- 
tions, and  in  questions  put  to  witnesses  on 
the  trial  counsel  for  respondent  assumed  that 
the  mere  fact  that  the  husband,  after  the 
separation  from  his  wife,  was  given  shelter 
by  his  mother,  while  plaintiff  was  not  taken 
with  him  Into  the  mother's  home,  makes  out, 
of  itself,  respondent's  case.  This  is  errone- 
ous, and  Is  lesponsible  for  a  number  of  hap- 
penings now  relied  upon  as  constituting  er- 
ror. 

[5,  •]  V.  Respondent's  husband  was  offer- 
ed as  a  witness  for  defendants,  but  was  not 
permitted  to  testify.  Contending  this  ruling 
was  erroneous,  appellants  cite  numerous  de- 
cisions of  this  court  and  of  the  Courts  of 
Appeals  in  which  exceptional  circumstances 
were  held  to  render  Inapplicable  the  general 
rule  and  render  admissible  the  testimony  of 
one  spouse,  not  a  party.  In  cases  in  which 
the  other  was  a  party.  In  this  case  no  such 
exceptional  circumstances  were  made  to  ap- 
pear.  The  ruling  was  correct    Section  6359, 
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B.  S.  Mo.  1909.  Tbe  ruling  excluding  the 
letters  exchanged  between  respondent  and 
her  husband  was  also  correct  State  t.  Cl- 
rlch,  110  Mo.  loc.  clt  364,  365, 19  S.  W.  656; 
Brown  V.  Brown,  53  Mo.  App.  loc  dt  458, 
459.  The  fact  that  respondent's  husband 
made  copies  of  some  letters  he  wrote  her 
after  this  suit  was  filed  and  showed  these 
copies  and  letters  to  one  Clark  did  not  ren- 
der them  admissible.  To  sanction  such  a 
patent  attempt  to  manufacture  evidence  and 
evade  the  rule  and  statute  protecting  com- 
munications between  husband  and  wife  is 
far  beyond  anything  this  court  has  done,  so 
far,  in  applying  that  rule  and  statute. 

(7,  S]  VI.  On  cross-examination  one  of  re- 
spondent's witnesses  who  seemed  quite  eager 
to  testify  against  appellants  denied  she  felt 
any  111  will  toward  them.  It  was  competent 
to  prove  that  she  bad  on  many  (then)  recent 
occasions,  when  passing  appellants  on  the 
street,  applied  vile  epithets  to  them  and  made 
faces  at  them.  The  bias  of  a  witness  may 
be  shown,  and,  tf  he  denies  it,  he  may  be 
contradicted.  State  v.  Pruett,  144  Mo.  loc. 
dt.  94,  45  S.  W.  1114 ;  State  v.  Cooper,  83 
Mo.  loc.  dt.  702.  While  on  this  record  it 
would  be  difficult  to  convict  the  trial  court 
of  error  in  its  ruling  In  this  connection,  since 
the  case  may  be  retried  and.  tbe  question  is 
raised,  we  deem  it  proper  to  advert  to  it.  In 
this  connection  it  may  be  added  that  proof 
of  misconduct  of  wltnes^s  In  the  courtroom, 
indicating  settled  ill  will  toward  appellants, 
sliould  be  admitted  If  the  misconduct  occurs 
again  and  appellants  properly  offer  the  evi- 
dence. The  fact  this  conduct  occurred,  if  at 
all,  in  the  courtroom,  and  was  meet  for 
punishment  perhaps  as  for  contempt  could 
not  militate  against  appellants'  right  to  put 
it  before  tbe  Jury  as  evidencing  tbe  bias  of 
tbe  witnesses  guilty  of  it. 

For  tbe  errors  mentioned,  tbe  Judgment  is 
reversed,  and  the  cause  remanded.  All  con- 
cur, except  WOODSON,  J.,  not  sitting. 


MAOBAB  V.  COLES. 

STAI^EY  V.  WAGNEE. 

(Nos.  IMTT,  10478.) 

(Supreme  Court   of  Missouri,   Division  No.  1. 

Feb.  29,  1916.) 

1.  COUBTS  «=»231(24)  —  JWBIBDICTION  —  SW- 
PBEME  COUBT  —  "INVOLVINO  TlTLB  TO  OF- 
FICE." 

Contests  of  an  election  for  township  trus- 
tee and  collector  are  cases  involving-  a  title  to 
an  ofiice  under  the  state  and  an  appeal  tiierein 
was  properly  transferred  by  the  Court  of  Ap- 
peals to  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  i  656 ;  Dec  Dig.  «=»231(24).] 

2.  Elections  «=5>280  —  Contests  —  Noticb— 
'    Cuke  bt  AoiassioNB. 

Where  a  notice  of  contest  stated  that  the 
contests  were  brought  to  determine  the  right  of 
the  parties  to  the  offices  of  township  trustee  and 
township  collector  at  an  election  for  filling  those 
offices,  and  tbe  answer  and  counter  petition  ad- 


mitted that  Blleeation  and  alleged  that  the  vot- 
ers whose  QualiBcationB  were  attacked  had  re- 
edded  in  the  township  the  required  time,  and 
aslced  that  the  vote  at  the  election  be  recounted 
and  recanvassed,  and  that  the  contestees  be  de- 
clared entitled  to  the  offices  claimed  by  them, 
which  they  were  qualified  to  hold,  and  it  was  ad- 
mitted at  the  trial  that  there  was  a  township 
election  held  in  the  township  in  question,  con- 
testees  could  not  ask  a  dismissal  of  the  proceed- 
ings on  the  ground  that  it  was  not  alleged  and 
proven  that  township  organization  prevailed  in 
that  county. 

lEd.  Note— For  other  cases,  see  Elections, 
Cent  Dig.  §  264;  Dec.  Dig.  «=>2S0.] 

3.  Elections    essSOSCT)— Oortxbi<— Bbvibw— 
Findings  bt  Tmal  Coubt. 

Where  an  election  contest  was  tried  by  the 
court  without  a  jury,  and  no  declaration  of 
law  was  asked,  the  court's  condnsion  that  a  ma- 
jority of  the  ballots  were  cast  for  contestant 
cannot  be  reviewed,  since  the  weight  of  evidence 
was  for  the  sole  determination  of  the  trier  of  the 
facts. 

[Ed.  Note— For  other  cases,  see  Blectiona, 
Cent  Dig.  {  329;   Dec  Dig.  «=»305(7).l 

4.  Elections  ^»238  —  Ti»— STATDToey  Pbo- 
CEDDHE — Contests. 

Where  election  returns  on  their  face  showed 
an  equal  number  of  votes  for  each  of  the  can- 
didates for  township  trustee  and  collector,  but  a 
contest  was  instituted  in  whidi  each  claimed 
that  certain  illegal  votes  had  been  cast  for  his 
opponent,  and  the  court  found  that  the  majority 
of  the  legal  votes  had  been  cast  for  the  contes- 
tants, the  provisions  of  Rev.  St  1809,  i|  5915, 
11675,  prescribing  procedure  in  cases  ot  a  tie 
of  the  votes  given,  do  not  apply. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  I>ig.  §S  216,  217;  Dec  Dig.  «s»23a] 

Appeal  from  Circuit  Court,  Cass  County; 

A.  A.  Whltsett,  Judge. 

Election  contests  by  A.  Macrae  against  A 

B.  Coles  and  by  J.  E.  Staley  against  H.  R, 
Wagner.  From  a  Judgment  of  the  drcult 
court,  on  appeal  from  the  county  court,  in 
favor  of  the  contestants  in  each,  the  contest- 
ees  appealed  to  the  Court  of  Appeals,  which 
transferred  the  case  to  the  Supreme  CJourt 
Judgment  affirmed. 

D.  C.  Barnett  and  W.  D.  Summers,  both  of 
Harrlsonvllle,  and  A.  L.  Graves,  of  Garden 
City,  for  appellants.  J.  S.  Brierly  and  T.  N. 
Haynes,  both  of  HarilsoaviUe,  for  respomd- 
eata. 


BOND,  J.  [11  I.  At  an  election  for  town- 
ship officers  in  Dayton  township,  Cass  coimty. 
Mo.,  on  the  28th  of  March,  1911,  J.  E.  Staley 
and  H.  B.  Wagner  were  opposing  candidates 
for  the  office  of  townsb^  collector,  and  A. 
Macrae  and  A.  B.  Colea  were  opposing  candi- 
dates for  tbe  office  of  trustee.  There  were 
no  other  candidates  for  these  two  offices. 
The  returns  of  tbe  election  showed  on  their 
face  that  eadi  candidate  received  84>votes. 
Thereupon  Staley  and  Macrae  filed  separate 
contests,  and  gave  notice  thereof  to  their 
respective  opponents,  alleging  as  the  basis  of 
each  suit  that  4  votes,  specifying  the  names 
of  the  voters,  were  illegally  cast  for  each  of 
their  opponenU. 

On  the  same  da:r  eacb  of  the  concesteea 
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filed  his  answer  and  counter  i>etltion  and  no- 
tice of  contest,  admitting  the  allegations  of 
the  contestants  "as  to  the  election  held  for 
township  office,"  and  all  other  allegations,  ex- 
cept that  4  illegal  votes  had  been  cast  at 
the  election  for  the  contestees,  and  then  aver- 
red that  3  illegal  votes,  naming  the  voters, 
were  east  at  said  election  for  each  of  the  con- 
testants. The  contestees  on  the  same  day 
filed  separate  motions  to  dismiss  in  the  sep- 
arate proceedings  against  them.  After  a  tri- 
al and  judgment  in  the  county  court  on  June 
9,  1911,  the  two  cases  were  appealed  to  the 
drcnlt  court,  and  a  transcript  of  the  proceed- 
ings of  the  county  court  was  filed  in  the  cir- 
cuit court  on  the  Slst  of  August,  1911.  Con- 
testees filed  similar  motions  to  dismiss  in  the 
drcnlt  court,  whldi  were  overruled. 

The  two  cases  were  heard  together  <m  the 
original  pleadings  filed  in  the  county  court  by 
the  Judge  of  the  circuit  court  without  a  Jury 
upon  admissions  of  record  and  the  testi- 
mony of  witness.  The  verdict  and  Judgment 
was  for  contestants,  from  which  the  con- 
testees appealed  to  the  Kansas  City  C!ourt  of 
Appeals,  and  the  case  was  transferred  by  that 
court  of  Its  own  motion  to  tills  court  on  the 
ground  that  it  involved  "the  title  to  an  of- 
fice under  this  state."  This  action  of  the 
Kansas  City  Court  of  Appeals  was  correct. 
SUte  T.  Barter,  188  Ma  loc.  dt  527,  87  S. 
W.  Ml,  et  cases  cited ;  State  ex  reL  y.  Meek, 
56  Mo.  App.  282. 

[Z]  n.  It  is  claimed  first  that  this  Judg- 
ment should  be  reversed,  because  of  the  fail- 
ure of  notice  of  contest,  which  answers  the 
purpose  of  a  petition  in  such  proceedings,  to 
allege  that  township  organization  prevailed 
in  Cass  county,  and  to  prove  that  fact  on  the 
trial.  This  contention  Is  untenable  under  the 
pleadings  of  the  parties  and  the  admissions 
of  record  made  on  the  trial  of  the  case.  The 
notice  of  contest  spedflcaUy  stated  it  was 
brought  to  determine  the  right  of  the  respec- 
tive parties  in  the  one  case  to  the  ofllce  of 
township  trustee,  and  in  the  other  case  to  the 
office  of  township  collector  at  an  election  held 
for  the  filling  of  those  offices,  for  the  reason 
that  the  respective  ocmtefitants  received  at' 
sncfa  electim  a  majority  of  tlie  votes  cast 
after  excluding  the  illegal  votes  of  4  persons. 
This  allegation  of  the  nature  of  the  election 
and  the  office  contended  for  was  admitted  in 
the  answer  and  counter  petition  of  each  con- 
testee.  Said  answer  then  averred  that  the  4 
voters  whose  right  to  vote  was  challenged 
were  in  fact  and  truth  qualified  to  cast  their 
votes,  "and  were  residents  of  Cass  county  at 
the  time  they  voted,  and  had  resided  in  said 
township  60  days  next  before  said  election." 
Bach  of  said  contestees  further  answered,  to 
wit: 

"Wherefore  the  conteetee  aaks  that  the  votes 
and  ballots  polled  at  said  election  be  recounted 
and  recanvassed,  and  that  he  be  allowed  to  in- 
troduce evidence  to  sustain  the  allegations  as 
aforesaid;  for  an  ord^'  and  jud^nnent  of  the 
court  declaring  said  contestee  duly  elected  to 
said  office,  and  that  commission  issue  according- 


ly; that  contestee  is  now,  and  has  been  for 
nsany  yean,  a  bona  fide  resident  and  taxpayer 
within  and  for  said  township,  and  eligible  and 
qualified  to  hold  the  office  of  township  trustee 
within  said  township,  nnd  is  ready  and  willing 
to  duly  qualify  as  required  by  law  to  execute 
the  duties  of  said  office." 

Moreover,  on  the  trial  of  the  cases,  after 
making  certain  admissions  of  record  to  the 
effect  that  the  4  voters  whose  right  to  vote 
was  challenged  by  contestants  voted  for  con- 
testees, and  that  the  8  voters  whose  ballots 
contestee  claimed  were  Illegal  cast  their  votes 
for  ccmtestants,  the  following  admission  was 
spread  of  record : 

_  "It  is  admitted  that  this  was  a  township  elec- 
tion held  in  Dayton  township,  Cass  county,  Mo., 
on  the  8th  of  March,  1911.'^ 

These  pleadings  supplied  the  omission  of 
an  esxpnaa  allegation  in  the  petition  of  the 
existence  of  township  organization  in  Cass 
county,  and  dispensed  with  any  evidence  of 
that  fact  on  the  trial.  Keaton  v.  Keaton,  74 
Mo.  App.  174;  Robinson  v.  I-evy,  217  Mo.  518, 
117  8.  W.  677 ;  Peoples  Bank  of  New  Orleans, 
v.  Scalzo,  127  Mo.  164,  29  S.  W.  1032 ;  Shaler 
V.  Van  Wormer,  33  Mo.  386.  Indeed,  the  con- 
testees In  this  case  are  precluded  by  their 
own  cross-petition  from  making  these  objec- 
tions, for  they  asked  affirmative  relief  by 
the  installation  of  each  of  them  in  the  town- 
ship office  which  the  election  was  held  to  fill. 
It  Is  true  that  written  motions  to  dismiss  the 
pl&dlngs  were  filed  in  the  county  court  and 
In  the  circuit  court;  but,  if  these  were  in- 
tended to  present  the  p<dnt  (failure  to  allege 
township  organization),  that  purpose  was 
frustrated  by  the  terms  of  the  answer,  which 
itself  alleged  the  existence  of  such  an  organic 
zation  In  Gaas  county,  as  has  been  shown  by 
the  above  quotations.  The  cases  were  tried 
upon  the  issues  tendered  Impliedly  in  the 
petitions  and  expressly  alleged  in  the  answers 
as  to  the  right  of  the  adversaries  to  certain 
offices  created  by  township  organizatlMi  in 
Cass  county.  It  follows  that  the  contestees 
are  in  no  position  to  ask  this  conrt  to  hold, 
under  the  pleadings  and  admissions  on  the 
trial,  that  Dayton  township  was  not  alleged 
or  shown  to  be  a  part  of  Cass  county.  Mo. 

13]  III.  Upon  the  adduction  of  the  evidence 
relating  to  the  qualifications  of  the  particular 
voters  to  cast  their  ballots  at  the  election,  the 
trial  court  reached  the  conclusion  that  the 
majority  of  the  qualified  voters  cast  th^r 
ballots  for  the  contestants.  No  declaration 
of  law  was  asked  or  given.  This  leaves  noth- 
ing for  review,  since  the  weight  of  the  evl* 
dence  is  a  matter  for  the  sole  determination 
of  the  trier  of  the  facts  in  such  cases. 

[4}  IV.  The  learned  counsel  makes  some 
complaint  about  the  failure  of  the  contestants 
in  this  case  to  pursue  the  statutory  plan; 
where  the  election  results  in  a  tie ;  but  thia 
assignment  overlooks  the  fact  that  neither 
contestants  nor  contestees  In  this  case  con- 
ceded a  tie  in  the  election,  but  each  claimed 
to  have  received  a  majority  of  the  votes  cast 
by  the  qualified  voters,  and  prayed  to  be  in- 
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ducted  Into  office,  and  to  that  end  prayed  for 
a  recount  and  recanvass  of  tlie  rotes.  It 
follows  that  the  conditions  calling  Into  play 
the  provlslona  of  section  U675,  R.  S.  Mo.  1909, 
purporting  to  deal  with  a  tie  In  township  elec- 
tions, did  not  exist,  even  If  that  section  were 
not  unconstitutional  under  the  ruling  in  State 
ex  rel.  v.  Kramer.  150  Mo.  89,  51  S.  W.  T16, 
47  L.  B.  A.  651.  Nor  was  the  contest  within 
the  provision  of  section  5915,  B.  S.  1909,  for 
the  plan  there  prescribed  la  only  usable  if 
there  Is  "a  tie  of  the  rotes  .given,"  which 
does  not  Intend  that  the  face  of  the  returns 
shall  establish  conclusivdy  a  tie  of  the  bal- 
lots cast,  nor  that  the  opposing  candidates 
may  not  contest  the  truth  of  the  return  and 
show,  notwithstanding,  that  the  majority  of 
the  legal  ballots  were  cast  for  the  one  or  the 
other.  This  course  was  taken  by  both  of  the 
adversaries  in  this  proceeding. 
The  Judgment  is  affirmed.    All  concur. 


PABRISH  et  aL  v.  TRBADWAY  et  aL 
(No.  17729.) 

(Supreme  Oourt  of  Missouri,  Division  No.  1. 
Feb.  29,  1916.) 

1.  Reuaindebs  4=>14— Convbtancb  bt  Ook- 

UNOENT     REitAINDEBUAM— EgETBCT. 

'Wtbere  land  was  deeded  mr  the  use  and 
benefit  of  one  named  and  the  heirs  of  her  body 
and  a  child  of  such  beneficiary  died  before  she 
did,  and  such  diild  left  heirs,  a  prior  deed  from 
such  child  conveyed  no  Interest  as  against 
grandchildren,  the  grantee  taking  title  subject 
to  the  contingency  of  the  death  of  the  grantor 
prior  to  the  falling  in  of  the  mother's  life  es- 
tate by  her  death. 

[Ed.  Note.— For  other  cases,  see  Remainders, 
Cent.  Dig.  {  10;    Dec.  Dig.  «=»14.] 

2.  Infanis  ®=>26  —  Dkbd  —  Voidabu!  Chab- 

ACTEB. 

A  deed  made  by  a  minor  is  merely  voidable, 
not  void,  and  conveys  title  until  disaffirmance 
upon  reaching  majority,  the  minor  not  being  re- 
quired to  act  until  he  readies  full  age. 

[Ed.  Note.— For  other  cases,  see  Infants,  (Jent 
Dig.   §i  27-34;    Dec.   Dig.  <S=»26.] 

3.  Infants    ^=>30(2)— Deed— Disakfxsuance 
-Time. 

Where  deeds  were  executed  by  minors  to 
their  contingent  remainders  in  lauds  held  by 
their  mother  as  life  tenant,  and  they  failed  to 
disaffirm  such  deeds,  as  by  bringing  suit  for  the 
land,  until  more  than  10  years  after  they  had 
attained  their  majority,  such  a  suit  could  not  be 
maintained,  as  the  period  allowed  an  infant  for 
disaffirming  his  deed  is  10  years  from  the  time 
he  reaches  majority. 

[Ed.  Note. — For  other  cases,  see  Infants,  Cent. 
Dig.  g{  45,  54,  55 ;    Dec.  Dig.  ®=»30(2).] 

4.  Infants  «:s>S1(1)  —  Deeo  —  "DisAFratif- 
ance." 

Disaffirmance  of  a  minor's  deed  by  him  does 
not  necessarily  mean  a  suit,  although  a  salt  to 
recover  the  land  is  a  "disaffirmance." 

[Ed.  Note. — For  other  cases,  see  Infants,  Cent. 
Dig.  i!  46,  50-58,  60-63 ;    Dec.  Dig.  «=>31(1).) 

6.  Infants  «=»30(2)— Minor's  Deed— Disaf- 
naMANCE. 

Where  a  female  minor  executed  a  deed 
while  married,  and  became  discovert  after  reach- 
ing her  majority,  so  that  the  10-year  period  to 


disaffirm  the  deed  began  to  ran,  it  continued  to 
run,  although  sl^e  married  again. 

[Ed.  Note.— For  other  cases,  see  Infants,  (3ent. 
Dig.  §§  45,  64,  55;    Dec.  Dig.  <8=930(2).] 

6.  Pabtition  «=3ll4(6)— Pboceedinos— Gottn- 
BBL  Fees. 

In  a  partition  suit,  no  allowance  should  be 
made  counsel  for  their  services  in  contested  mat- 
ters between  the  parties,  the  allowance  which 
the  statute  contemplates  being  for  audi  worik 
as  counsel  does  in  an  ordinary  noncontested 
partition  suit. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Dec.   Dig.   «=>114(5).] 

7.  Pabtition  «=»114(5)— Pboceedinqs— Oouh- 
SEL  Fees. 

Where  the  contest  in  a  partition  suit  grows 
oat  of  the  deed  or  wiU  of  the  ancestor,  and  not 
out  of  tilings  done  by  the  parties,  fees  for  at- 
torneys' services  in  such  a  contest  may  be  taxed 
as  costs. 

(Ed.  Note.— For  other  cases,  see  Partition, 
Dec.  Dig.  «=»114(5).] 

8.  Partition  €=>114(5)— Pbooeedingb— Oomr- 
SEL  Fees. 

One  of  several  plaintiffs  in  partition,  as  to 
whom  there  was  a  straight  partition  suit,  she 
having  no  contest  with  any  other  party,  could 
have  a  reasonable  attorney's  fee  taxed  as  costs. 
[Ed.  Note. — For  otiwr  cases,  see  Partition, 
Dec.  Dig.  <8==>114(6).] 

9.  Appeal  and   Ebbob  «=9ll76(l)— Disposi- 
tion— DlBECTIONS  foe  .  JV  DGMENT. 

Where  the  data  is  all  before  the  court, 
and  there  is  no  need  for  a  retrial,  an  erroneous 
judgment  will  be  reversed  and  remanded,  with 
directions  to  enter  up  a  proper  judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  if  4588,  4592;  Dec  Dig.  «=> 
1176(1).] 

Appeal  from  Circuit  C!oart,  Pike  C!ounty; 
B.  H.  Dyer,  Judge. 

Suit  by  Maude  Parrish  and  others  against 
John  Treadway  and  others.  From  a  Judg- 
ment for  plaintiffs,  defendants  appeal.  R»- 
versed,  and  cause  remanded,  with  direction. 

F.  J.  Durall,  of  ClarkBvllle,  and  Pearson 
St  Pearson,  of  Louisiana,  Mq.,  for  appellants. 
R.  li.  Sutton,  of  Troy,  D.  A.  Bail,  of  Loui- 
siana, Mo.,  and  Hostetter  &  Haley,  of  Bowt- 
Ing  Green,  for  respondents. 

QBAVES,  P.  J.  This  Is  &  partltioi  suit 
from  Pike  county.  In  1870  Waatdngton 
Treadway  and  wife,  BUsabeth,  deeded  a  cer- 
tain tract  of  land  in  Pike  county  to  John 
Treadway  "for  the  use  and  benefit  of  Phoebe 
E.  Henderson  and  the  heirs  of  her  body" 
as  alleged  In  the  petition.  By  his  last  will 
he  devised  to  John  Treadway  another  small 
tract  for  the  same  purpose.  These  two 
tracts  constitute  the  subject  of  lltigaticHi 
here.  Neither  this  deed  nor  will  is  in  evi- 
denc&  The  trial  court  found  in  accordance 
with  the  petition  thus: 

"The  court  lieing  fully  advised  in  tbe  is«mises 
doth  find  the  defendant  John  Treadway,  held  in 
trust  for  Phoebe  E.  Henderson,  and  her  bodily 
heirs,  the  following  described  real  estate  situ- 
ated in  Pike  county,  Missouri,  to  wit." 

[1]  This  is  not  a  disputed  matter  and  de- 
tails need  not  be  given.  Suffice  It  to  say 
that  where  a  child  of  Phoebe  E.  Henderson 


4=9For  other  cues  see  same  topic  and  KEY-NUUBBR  In  all  Key-Numbered  Dlgeete  and  Indexes 


Digitized  by 


Google 


Ma) 


PAKKISH  V.  TREADWAT 


681 


died  before  she  did,  and  such  child  left 
heirs,  counsel  seem  to  have  conceded  that  a 
prior  deed  from  snch  child  conveyed  no  in- 
terest as  against  the  grandchildren.  So 
much  for  the  construction  of  these  trust  in- 
atruments. 

Phcebe  E.  Henderson  died  March  20,  1912, 
leaving  as  her  bodily  heirs  certain  children 
and  grandchildren.  She  had  nine  children, 
but  only  seven  survived  her.  The  two  who 
died  before  she  did  left  children.  The  seven 
children  surviving  the  mother  made  deeds 
to  their  tuterest  in  the  lands  prior  to  the 
mother's  death,  except  the  deed  of  Hurley  N. 
Henderson  did  not  cover  the  nine-acre  txact 
covered  in.  the  will  mentioned.  The  plain- 
tiff Maude  Parrisb,  daughter  of  a  deceased 
son,  had  never  conveyed,  nor  had  her  father. 
A  daughter,  lAzzie  Henderson,  who  married 
flrst  Rice  and  then  Nelson,  made  a  deed, 
bnt  died  before  the  mother.  Appellants 
claim  nothing  under  this  deed.  Three  of  the 
children  who  made  deeds  made  them  just' 
prior  to  reaching  their  respective  majorities, 
and  the  trial  court  found  these  deeda  to  be 
void.  These  three  Interests  and  a  dispute 
over  the  attorney's  fee  allowed  counsel  for 
plaintiff  are  the  only  questions  here. 

The  plaintiffs  are  all  the  heirs  of  the  body 
of  Phoebe  B.  Henderson,  and  the  defendants 
are  the  parties  purchasing  from  the  children, 
and  John  Treadway  the  trustee  in  the  in- 
struments of  trust  For  the  present  this 
sufficiently  states  the  case. 

I.  The  finding  of  the  court  which  Is  first 
challenged  by  counsel  for  appellant  is: 

"The  court  further  finds  Olin  G.  Henderson 
and  Thomas  S.  Henderson  and  Anna  M.  Me- 
gowan,  formerly  Anna  N.  Wells,  were  minors 
at  the  time  they  made  their  deeds  pleaded  in  the 
answers,  and  the  court  further  finds  that  noQi- 
ing  passed  to  the  grantees  in  any  of  said  deeds." 

Hie  following  unchallenged  statement  ap- 
pears in  appellants'  brief: 

"Thu  record  shows  that  this  second  amended 
petition,  in  which  all  of  the  plaintiffs,  except 
Maude  Parrlsh,  were  for  the  first  time  made 
plaintiffs,  was  filed  July  15,  1912:  that  Thom- 
as S.  Henderson  was  bom  July  12,  1876;  that 
he  and  his  wife  executed  the  deed  in  question 
Aogust  14,  1896 ;  that  be  attained  tiis  majority 
July  12,  1897,  wUch  was  1&  years  before  the 
institution  of  this  suit;  that  Anna  M.  Megow- 
an,  n€e  Wells,  was  bom  the  10th  day  of  Febru- 
ary, 1879;  that  she  and  her  hubband  executed 
the  deed  in  question  Aucnat  9,  1895 ;  that  she 
attained  her  majority  February  10,  1897,  which 
was  15  years  and  4  months  before  the  institu- 
tion of  this  salt;  that  OUn  O.  Henderson  was 
born  the  9th  day  of  May,  1881;  that  he  and 
his  wife  executed  the  deed  in  question  Octol>er 
4,  1901'  that  he  reached  his  majority  the  9th 
day  of  May,  1902;  which  was  10  years  and  2 
months  before  the  institution  of  this  suit" 

It  appears  that  the  consideration  paid  in 
each  instance  was  about  $200,  and  respond- 
ents claim  that  the  conveyance  not  only  cov- 
ered their  Interest  in  the  land,  bat  their  in- 
terest In  a  $2,000  trust  fund  In  addition. 
The  matter  of  consideration  ia  not  material, 
because  not  an  Issue  under  the  pleadings. 
Upon  thla  branch  of  the  case  there  are  but 


two  questions  to  be  answered:  (1)  Is  the 
deed  of  a  minor  void  or  merely  voidable? 
and  (2)  If  voidable,  within  what  time  must 
he  dlsafBrm?  There  is  no  act  of  disaffirm- 
ance shown  except  the  petition,  so  that  dates 
are  easily  calculated.  Seemingly  the  case 
below  waa  tried  on  the  theory  that  these 
deeds  were  void,  or  on  the  theory  that  they 
did  not  have  to  disaffirm  until  after  the 
death  of  the  mother  in  1912.  When  made 
these  deeds  conveyed  the  contingent  remain- 
der of  these  parties  In  the  lands  involved. 
The  grantees  took  the  title  subject  to  the 
contingency  of  the  death  <^  the  grantor  prior 
to  the  falling  in  of  the  life  estate,  or  in  other 
words,  prior  to  the  death  of  the  mother.  The 
parties  so  construed  these  deeds  In  the  course 
of  the  trial.    In  the  record  we  find: 

"Mr.  Gene  PearscMi:  I  now  offer  in  evidence 
defendants'  Exhibit  8,  bein^  a  warranty  deed 
from  lizzie  Kice  to  Benjamin  G.  Patton,  dated 
the  29th  day  of  August,  1895. 

"Mr.  Hostetter:  We  object  to  that  being  read 
in  evidence,  because  Lizzie  Rice,  according  to 
the  testimony  thus  far  adduced,  died  in  1903, 
and  being  a  daughter  of  Phoebe  Henderson  and 
having  died  betore  Phoebe  Henderson,  nothing 
passed  under  the  deed.  Nothing  could  pass 
under  the  deed  offered  in  evidence,  and  that's 
admitted  by  the  counsel  for  the  defendants.  I 
think  you  practically  state  you  didn't  make  any 
claims,   is   that  right? 

"Mr.  Gene  Pearson:   Well,  that's  right." 

The  heiiB  of  Lizzie  Rice,  n€e  Liszle  Hen- 
derson, recovered  in  the  cas«,  and  appellants 
do  not  challenge  their  recovery.  We  give 
this  construction  of  the  two  trust  instru- 
ments as  given  by  cotmsel,  because  the  two 
instruments  are  not  before  us  for  construc- 
tion. 

[2]  From  an  early  day  It  has  been  held 
that  a  deed  made  by  a  minor  Is  not  Told,  bnt 
merely  voidable.  In  the  case  of  Singer  Man- 
ufacturing Co.  V.  Lamb,  81  Mo.  loc.  dt  226, 
this  court,  through  Martin,  G.,  said: 

"The  deed  of  a  minor  is  not  void,  but  only 
voidable,  after  he  reaches  his  majority.  Peter- 
son V.  I^aik,  24  Mo.  541  [BS  Am.  Dec.  441] ; 
Huth  V.  Carondelet,  etc.,  Co.,  66  Mo.  202.  The 
right  to  disaffirm  may  be  exercised  by  his  heirs 
and  representatives  within  the  time  permitted 
to  him  for  doing  the  act.  III.,  etc.,  Co.  v.  Bon- 
ner, 75  111.  315.  It  requires  no  affirmative  act 
to  continue  its  validity,  but  only  an  absence  of 
any  disaffirming  acts.  It  remains  valid  in  all 
respects,  like  the  deed  of  an  adult,  until  it  has 
been  disaffirmed  by  the  maker,  after  reaching 
his  majority." 

Lamm,  J.,  in  Shaffer  v.  Detie,  191  Mo.  loc 
clt  889,  90  S.  W.  184,  said: 

"Now,  it  may  be  conceded  to  appellant  that 
the  deed  of  a  minor  is  not  void,  but  only  void- 
able, for  such  is  the  law.  Ite  policy  of  the 
law  is  to  make  the  conveyance  of  a  minor  ef- 
fective or  noneffective,  as  a  minor  grantor  may 
elect  to  affirm  or  disaffirm  when  be  attains  the 
mature  judgment  of  full  age ;  and  all  persons, 
whether  innocent  purchasers  or  not,  must  deal 
with  a  minor's  title  to  real  estate,  subject  to 
this  privilege,  since  his  title  passes  lame  and 
halt  with  an  infirmity,  of  which  the  world  at 
large  at  its  peril  must  take  notice.  But  this  is 
a  personal  privilege  to  be  exercised  by  him,  or 
in  case  of  his  death,  or  being  non  compos,  by  his 
heirs  or  personal  representatives ;  so  that,  the 
mantie  oi  privilege  to  object  to  snch  deed  does 
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not  fall  upon  the  shooldergof  strangers  to  the 
transaction,  and  least  of  all  upon  one  holding 
and  asserting  a  hostile  title,  as  here." 

Wo  shall  not  go  further  with  authorities. 
The  deed  of  a  minor  remains  good  and  con- 
veys title  until  such  deed  is  disaflBrmed.  The 
minor  Is  not  required  to  act  until  he  reaches 
his  majority  but  he  must  act  to  thwart  the 
deed.  Within  what  time  he  must  act  we 
take  in  the  next  paragraph. 

[3]  II.  These  deeds  being  Toidable  mere- 
ly, the  next  question  Is:  WltWn  what  time 
must  minors  dlsafiSrm  their  deeds?  And 
we  might  add  from  what  date  the  time  to 
disaffirm  begins  to  run.  Answering  the  last 
question  first,  we  are  forced  to  say  that 
the  minor  la  not  required  to  act  until  he 
reaches  his  majority,  and  the  time  could  not 
begin  to  run  prior  to  that  time. 

The  time  allowed  for  disaffirmance  is  not 
statutory,  but  court-made  law.  This  court 
has  considered  the  question  several  times, 
and  the  rule  established  seems  to  be  within 
10  years  after  the  infant  reaches  his  ma- 
jority. The  time  fixed  for  disaffirmance  by 
the  court  has  been  made  analogous  to  the 
statute  of  limitations  for  real  actions. 

In  the  very  early  case  of  Peterson  v.  Lalk, 
24  Mo.  loc  dt  544,  69  Am.  Dec.  441,  Scott, 
J.,  made  use  of  this  language: 

"That  a  deed  executed  by  one  who  has  attain- 
ed his  majority,  conveying  lands,  which  he  had 
alienated  during  his  infancy,  is  a  disaffirmance 
of  the  deed  of  alienation  made  during  his  in- 
fancy, is  the  well-settled  doctrine  of  this  court. 
The  acquiescence  of  the  infant,  after  his  reach- 
ing his  full  age  tor  a.  period  short  of  that  which 
would  secure  a  title  by  the  statutes  of  limita- 
tions, does  not  destroy  or  take  away  the  right 
which  the  law  for  wise  purposes  has  conferred 
on  infanta  of  disaffirming  their  deeds.  Whether 
the  infant  may  not  after  attaining  full  age, 
within  a  shorter  time,  by  his  declarations,  acts 
or  conduct,  restrain  himself  from  a  disaffirmance 
of  his  acts  done  during  infancy,  is  a  question  not 
presented  by  anything  contained  in  this  record." 

The  foregoing  from  Scott,  J.,  It  might  be 
said  hardly  formulates  the  rule,  but  It  has 
been  made  the  basis  for  the  rule,  for  in  Huth 
r.  By.  &  Dock  Co.,  56  Mo.  loc.  dt  209,  this 
court,  through  Napton,  J.,  said: 

"There  is  no  doubt  that  a  conveyance  by  an 
infant  passes  the  title,  subject  to  a  right  on  the 
pert  of  the  infant  wnen  reaching  full  age,  to 
disaffirm  this  contract  and  convey  to  some  third 
person.  What  length  of  time  will  be  allowed 
the  infant  after  attaining  majority,  to  disaffirm, 
is  a  question  which  has  never  been  passed  upon 
by  this  court,  so  far  as  my  examination  has 
extended.  There  are  loose  dicta  in  text-books, 
and  perhaps  a  decision  or  more  of  respectable 
courte,  that  this  disaffirmauce  must  be  made  in 
a  reasonable  time,  and  that  mere  acquiescence 
twyond  this  reasonable  period  is  equal  to  an  af-. 
firmance.  That  is  a  very  indefiai4:e  expression, 
and  amounts  to  very  little  more  than  that  the 
acquiescence  of  the  adult,  laboring  under  no  dis- 
abilities, must  be  attended  with  such  acts  as  to 
amount  to  -a  virtual  recognition  of  the  validity 
of  his  deed. 

"I  incline  to  think  that  Judge  Scott's  observa- 
tion in  Peterson  v.  Laik  laid  down  the  only 
practicable  rule  on  the  subject.  That  was  that, 
In  general,  the  statute  of  limitations  would  be 
the  guide,  but  that  in  cases  where  an  infant 
does  something  totally  inconsistent  with  an  in- 


tention to  disaffirm,  as  in  receiving  rent  on  a 
lease  made-  in  his  infancy,  after  he  becomes  of 
age,  an  affirmance  may  be  inferred. 

"I  do  not  find  any  authority  for  the  doctrine 
that  mere  silence  or  inaction,  unless  continued 
so  long  as  to  effect  a  bar  under  the  statute  of 
limitations,  will  prevent  the  infant  from  disaf- 
firming." 

This  rule  as  to  the  time  In  which  the  In- 
fant must  act — that  Is,  within  10  years  after 
attalidng  majority — has  been  recognized  lat- 
er by  this  court  Harris  v.  Ross,  86  Mo.  89, 
56  Am.  Rep.  411 ;  Llnvllle  y.  Greer,  166  Mo. 
380,  65  S.  W.  579. 

[4]  The  act  of  disaffirmance  goes  to  and 
effects  the  deed.  It  does  not  necessarily 
mean  a  suit  although  a  suit  to  recover  the 
land  would  be  a  disaffirmance  of  the  deed. 
The  time  fixed  for  the  disaffirmance  of  a 
deed  by  an  Infant  Is  not  a  statute  of  limita- 
tions, but  is  a  working  rule  of  law  estab- 
lished by  the  courts,  and  in  reasoning  ont 
what  the  rule  should  be  as  to  the  time  of 
disaffirmance,  the  courts  have  made  It  analo- 
gous to  the  statute  of  limitations  for  real 
actions.  The  date  of  the  beginning  Is  the 
advent  of  majority  and  the  time  expires  10 
years  after  the  advent  of  majority.  The 
act  of  disaffirmance  goes  to  the  instrument 
itself  and  has  no  particular  reference  to 
the  estate  conveyed  or  attempted  to  be  con- 
veyed. For  this  reason  the  date  of  the 
mother's  death  In  1912  cannot  be  taken  as 
the  beginning  of  the  10  years  In  which  dis- 
affirmance of  the  deeds  might  be  allowed 
under  the  law.  Before  her  death  they  had 
a  contingent  remainder  which  they  could 
convey,  and  this  was  a  substantial  right  and 
Interest  If  they  desired  to  avoid  the  con- 
veyance of  that  interest  or  right,  they  should 
have  done  so  by  some  act  of  dlsafflnuance 
within  10  years  from  the  advent  of  majori- 
ty. This  they  did  not  do.  The  last  posi- 
tive expression  of  this  court  that  we  find 
Is  that  of  Black,  P.  J.,  in  Lacy  r.  Pixler, 
120  Mo.  loc.  dt  388,  26  S.  W.  207: 

"There  is  a  line  of  cases  which  hold  that  a 
minor  must  affirm  his  deed  within  a  reasonable 
time  after  he  attains  majority.  On  the  other 
hand  many  courts  hold  that  he  may  exercise  bis 
right  to  disaffirm  the  deed  at  an^  time  within 
the  period  of  the  statute  of  limitations,  after 
majonty,  there  being  no  ratification."  (The 
italics  are  ours.) 

That  learned  jurist  then  adds  that  he  is 
saved  further  Investigation  by  the  holding 
of  this  court  In  Huth  v.  Carondelet,  etc., 
Co.,  56  Mo.  202-209,  which  announces  the  10- 
year  rule.  The  trial  court  erred  in  holding 
that  the  deeds  of  Thomas  S.  Henderson  and 
Olin  G.  Henderson  passed  no  title.  The 
deed  of  Anna  N.  Megowan  we  take  later,  be- 
cause of  another  question  being  involved 
therein. 

[5]  III.  Annie  Henderson,  now  Annie  Mego- 
wan, was  married  twice.  She  was  bom 
February  10,  1879.  She  was  married  to  Al- 
bertus  Wells  on  the  19th  day  of  March,  1895, 
and  was  therefore  just  passed  16  years  of 
age  4t  her  marriage.     She  made  the  deed 
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Inrolved  In  this  case  on  August  9,  1895,  and 
was  therefore  Just  16  years  and  6  months 
old  at  the  making  of  the  deed.  She  lived 
with  the  first  husband,  Wells,  for  7  yearg, 
and  untU  his  death.  This  would  make  her  a 
feme  sole  In  March,  1902,  according  to  her 
testimony.    The  question  was  asked  her : 

"Q.  How  long  after  your  marriage  did  Mr. 
Wells  live?    A.    I  lived  with  him  7  years." 

We  iiuote  her  language  because  counsel  for 
respondent  claim  that  she  did  not  become 
discovert  nntU  less  than  10  years  before  the 
petition  was  filed  in  this  case.  They  say  she 
was  under  double  disability  when  the  deed 
was  made,  L  e.,  both  infancy  and  coverture. 
But  under  her  own  evidence  she  had  recov- 
ered from  both  long  before  the  filing  of  the 
second  amended  petition  In  this  case^  whldi 
is  the  first  time  she  did  anything  to  disaf- 
firm her  deed.  This  second  amended  peti- 
tion was  filed  July  15,  1912,  and  she  becataie 
discovert  March  19,  1902.  Ten  years  and 
nearly  four  months  spired  after  she  became 
discovert  before  this  suit  was  brought.  MThen 
the  time  began  to  run  as  It  would  at  the 
latest  In  March,  1912,  when  she  became  dis- 
covert. It  would  continue  to  run  even  though 
she  married  again.  This  on  the  theory  that 
this  rule  as  to  time  for  dlsafilrmance  is  anal- 
ogous to  statutes  of  limitation,  and  such  is 
the  view  of  this  court 

The  facts  in  the  case  as  above  Indicated 
make  It  unnecessary  fi>r  us  to  discuss  the 
question  as  to  whether  or  not  under  the  mar- 
ried woman's  act  as  it  stood  when  thla  deed 
was  made,  coverture  would  have  been  a  good 
excuse  for  not  disaffirming  the  deed.  We 
leave  that  mooted  question  to  a  case  where 
It  becomes  vital.  It  therefore  follows  that 
the  trial  court  was  also  In  error  when  It  held 
that  Mrs.  Megowan's  deed  conveyed  no  title. 

IV.  This  leaves  but  one  further  question. 
Appellants  claim  that  the  allowance  of 
9^.75  as  attorney's  fee  to  plaintiff's  coun- 
sel, to  be  fixed  as  costs.  Is  wrong.  They 
claim  that  the  whole  case  was  contested  is- 
sues, and  therefore  no  part  of  i^alntiff's 
counsel  fees  should  be  taxed  as  costs. 

The  suit  was  first  brought  by  Maude  Par- 
rish,  and  all  other  parties  were  made  de- 
fendants. I>ater,  July  15,  1912,  this  second 
petition  was  filed,  and  the  parties  named  as 
they  now  appear.  This  petition  does  state 
that  none  of  the  defendants  have  any  Inter- 
est in  the  property,  and  ask  the  court  to  so 
adjudicate.  The  answer  set  up  the  title  off 
the  defendants  and  asked  for  partition.  The 
reply  averred  that  the  deeds  made  by  the 
heirs  conveyed  nothing.  The  trial  took  the 
ordinary  course  of  partition  suits  where  there 
are  contested  Issues  as  well  as  noncontested 
Issues  between  the  parties.  The  court  heard 
evidence  on  this  attorney's  fee.  It  made 
the  following  finding  thereon,  which  Is  Jus- 
tified by  the  evidence: 

"The  court  finds  in  this  case  that  prior  to  the 
institution  of  this  suit,  Mr.  Robert  L.  Sutton 
was  employed  by  plaintiff  Mande  Porrish  as  her 


attorney  to  institute  this  suit  under  an  agree- 
ment that  he  should  have  a  reasonable  attor- 
ney's fee  for  his  services  In  this  case,  which  fee 
should  be  fixed  as  to  amount  by  the  court  and 
charged  as  general  cost  of  the  case.  That  Mr. 
Sutton  is  a  resident  of  Troy,  Lincoln  county, 
Mo.,  and  a  member  of  the  Lincoln  county  bar, 
and  that  he  had  associated  with  him  Mr.  Hostet- 
ter,  before  the  suit  in  partition  was  filed ;  that 
after  the  suit  was  filed  Mr.  Ball  become  asso- 
ciated with  Mr.  Sutton  and  Mr.  Hostetter  as  at- 
torneys for  the  plaintiffs  in  this  case  through- 
out the  proceedings  and  up  to  the  present  time. 
The  court  finds  that  two  hundred  and  ninety 
dollars  and  seventy-five  cents  (f290.75)  is  a  rea- 
sonable fee  for  Mr.  Sutton  and  his  associates, 
Mr.  Hostetter  and  Mr.  Ball,  for  their  servioes 
rendered  in  the  matter  of  the  partition  and  sale 
of  the  real  estate  in  this  case,  that  is  for  the 
partition  suit  itsell  Tbe  court  awards  them 
nothing  for  services  rendered  upon  any  issue 
that  was  contested  as  between  any  of  the  plain- 
tiffs and  the  defendants  Tvowell  and  Kennetii 
Patton  and  0.  H.  and  M.  W.  Treadway." 

[B-l]  We  concede  It  to  be  the  law  that  no 
allowance  should  be  made  counsel  for  their 
services  In  contested  matters  between  the 
parties  In  partition.  The  allowance  which 
the  statute  contemplates  may  be  taxed  as 
costs  is  for  such  work  as  counsel  would  do 
In  an  ordinary  noncontested  partition  suil^. 
If  the  contest  grows  out  of  the  construction 
of  the  deed  or  will  of  the  ancestor,  and  not 
out  of  things  done  by  the  parties,  the  serv- 
ices in  such  a  contest  might  be  taxed  as  costs. 
In  this  case  the  evidence  upon  the  allowance 
was  confined  to  such  class  of  service,  and 
the  court  so  finds  as  above  Indicated,  After 
the  new  parties  plaintiff  were  added  there 
was  a  pleaded  "legal  conclusion"  to  the  effect 
that  defendants  had  no  Interest,  but  tbe 
whole  trial  shows  that  Maude  Parrish,  tbe 
original  plaintiff,  had  no  contest  with  any 
other  party  to  the  suit.  We  could,  if  neces- 
sary, eliminate  from  consideration  all  other 
plaintiffs,  and  allow  this  fee  to  stand  In 
favor  of  Maude  Parrish.  As  to  her  there 
was  a  straight  partition  suit  The  land  sold 
for  nearly  $6,000,  and  the  evidence  Is  that 
6  per  cent,  of  the  sale  value  Is  a  reasonable 
attorney's  fee  for  doing  the  work  required 
In  ordinary  partition  suits,  leaving  out  -all 
services  on  contested  matters.  As  to  this 
matter  the  Judgment  nisi  should  be  affirmed. 
The  Judgment  for  the  other  reasons  will  be 
reversed  and  remanded,  with  directions  to 
the  trial  court  to  enter  up  a  new  Judgment 
In  accordance  with  the  views  herein  ex- 
pressed. The  data  is  all  before  the  court, 
and  there  is  no  need  for  a  retriaL 

Ii«t  the  Judgment  be  reversed,  and  the 
cause  remanded,  with  the  direction  afore- 
said.   It  Is  so  ordered.    All  concur. 

WOODSON,  J.  (concurring).  I  understand 
the  opinion  of  Brother  GRAVES  to  bold  that 
10  years  is  the  limit  of  the  period  in  which 
a  minor  may  disaffirm  his  or  her  deed,  re- 
gardleas  of  the  period  In  which  the  estate 
conveyed  thereby  is  barred,  by  tbe  stfttutes 
of  limitations,  whether  that  be  10,  24,  or  30 
years ;  and  with  that  understanding  I  con- 
cur therein.  ■ 
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HENDERSON  v.  CALHOUN  et  al. 

(Nob.  17604,  17606.) 

(ISapreme  Oourt  of  Misaottri,  Division  No.  1. 

E^b.  2S,  1916.) 

1.  SxATUTxa  is=>llo<l)— ExPBBSsine  Subjkot 

i«  Title — Validity. 

Rev.  St.  1»09,  i  3S0,  providing  that  ttie 
widower  siiall  inherit  one-half  of  the  property 
of  a  wife  dying  without  cliildren,  which,  aa 
enacted  (Iiaws  1885,  p.  169),  was  entitled  "An 
act  to  amend  chapter  56  of  the  Revised  Statutes 
of  Missouri  1889,  entitled  'Dower,'  by  adding 
a  new  section  thereto/'  is  not  unconstitutional 
as  violating  Const.  1876,  art  4,  (  28,  requiring 
legislative  acts  to  have  <«e  subject,  expressed 
in  the  title. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §  150;    Dec  Dig.  <8=»116(1).] 

a.  Wills  <S=»3  —  Statutes  —  Bbtbospkotivk 

UPKHATIOM— CUBTEST. 

Such  section  is  not  unconstitutional  for  the 
farther  reason  that  it  is  retrospective  in  its  op- 
eration, in  that  it  gives  to  the  husband  a  right 
to  inherit  one-half  of  the  wife's  separate  prop- 
erty, though  title  thereto  vested  in  her  prior  to 
the  enactment  of  the  statute,  since  in  altering 
the  wife's  power  of  disposition  by  will  as  to 
sttch  property  the  statute  does  not  deprive  her 
of  a  vested  or  natural  right;  the  power  to  dis- 
pose of  projjerty  by  will  being  a  mere  statutory 
'creature  within  the  control  of  the  Legislature. 

tEd.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  f  3;   Dec.  Dig.  <S=>8.] 
B.   Wills    «=»5»7(1)— CoNsrrBUorioN— Bbtatk 

Dkviskd. 

Under  the  provision  of  a  will  "the  balance 
of  my  estate  I  bequeatti  to  M.  S.  R.  and  W.  and 
their  heirs  to  be  equally  divided  among  the 
same,  and  if  any  of  them  die  without  issue  their 
portion  to  revert  to  their  brothers  and  sisters 
and  to  share  and  share  alike,"  an  absolute  estate 
vested  in  the  beneficiaries  living  at  the  time  of 
testator's  death. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  a  1319,  1322,  1326 ;  Dec.  Dig.  «s>697(l).] 

4.  Wills  «=»733(1)— Constbuction— Vestinq 

or  Estates— Pbesumption. 

A  will  speaks  as  of  the  date  of  the  testa- 
tor's death,  and  in  the  absence  of  a  contrary 
intention  expressed  therein  estates  created  by 
the  will  vest  immediately  upon  the  testator's 
death. 

[Ed.  Note. — ^B\>r  other  cases,  see  Wills,  Cent 
Dig.  i  1821;   Dec.  Dig.  «=3733(1).] 

6.  Descent  and  Disxbibution  i8=»S3— Wrra's 
Sepakate  Estate  —  Wife  Dying  without 
Childben— Separate  Estate  —  Husband's 
Intebest  in  Wiite'h  Estate. 

Where,  before  the  passage  of  Rev.  8t  1900, 
i  350,  giving  the  husband  a  half  interest  in  the 
estate  of  a  wife  dying  without  children,  a  wife 
inherited  property  from  a  third  person  which 
became  her  statutory  separa^te  estate,  and  died 
after  passage  of  such  act  without  children,  the 
husband  was  entitled  under  the  act  to  a  half 
interest  in  such  property. 

KM.  Note. — For  other  cases,  see  Descent  &  Dis- 
ution,  CentDig.  {{ 141-143;  Dec.Dig.  «=>53.] 

Appeal  from  Circuit  Court,  Audrain  Coun- 
ty ;  James  D.  Bamett,  Judge. 

Partition  by  James  S.  Henderson  against 
Sallie  P.  Calhoun  and  others.  Plaintiff  hav- 
ing died  pendente  lite,  and  his  death  baring 
been  suggested,  the  cause  was  revived  in 
the  name  of  T.  C.  Henderson,  individually 
and  as  administrator  of  James  S.  Henderson. 


From  a  Judgment  for  plaintiff,  defendant* 
appeal.    Affirmed. 

On  May  2,  1912,  Jamas  S.  Henderson  filed 
la  the  circuit  court  of  Audrain  county.  Mo., 
bis  petition  for  the  partition  of  part  of  lot 
12  of  city  survey  numbered  39  of  the  city  ot 
Mexico,  county  and  state  aforesaid.  The  de- 
fendants in  said  action  are  SalUe  P.  Calhoun 
et  al.,  heirs  at  law  and  legatees  In  the  will 
of  M.  A.  C.  Henderson,  deceased,  and  Wal- 
lace Dearing,  executor  of  her  estate.  Since 
the  commencement  of  this  action  said  James 
S.  Henderson  died  Intestate.  His  death  was 
suggested  in  this  court,  and  by  stipulation 
the  cause  was  revived  in  the  name  of  T.  O. 
Henderson,  as  sole  heir  at  law  and  admin- 
istrator of  the  estate  of  said  James  S.  Hen- 
derson. 

It  is  undisputed  that  M.  A.  C.  Henderson 
and  said  James  S.  Henderson  were  married 
December  13,  1888,  and  lived  together  as  husr 
band  and  wife  untU  eight  or  ten  years  be- 
fore Mrs.  Henderson's  death.  The  wife  died 
In  February  1912,  testate,  and  defendant  Wal- 
lace Dearing  was  named  as  executor  of  her 
estate.  Her  will  was  duly  probated  in  said 
county,  and  she  left  her  said  husband  out  of 
her  estate  the  sum  of  $1,  and  no  more.  Mr. 
H^iderson  in  due  form  executed  and  filed 
in  the  recorder's  office  of  said  county  and  in 
the  probate  office  of  same  bis  written  re- 
nunciation of  the  provisions  of  said  will  in 
his  belmlf,  and  elected  to  take  one-half  of 
all  the  property  left  by  his  wife,  under  the 
provisions  of  section  360,  R.  S.  1909,  subject 
to  the  payment  of  his  wife's  debts. 

It  is  conceded  that  Mrs.  H^iderson  died 
without  any  child  or  children,  and  that  she 
and  her  said  husband  never  had  any  Issue 
bom  alive  as  the  result  ot  their  marriage. 
It  is  undisputed  that  only  about  $100  had 
been  allowed  against  Mrs.  Henderson's  es- 
tate ;  that  she  owned  the  real  estate  In  con- 
troversy and  about  $12,710.48  of  perscmal 
property  at  the  time  of  her  death,  as  shown 
by  the  Inventory  of  her  estate.  It  was  al- 
leged in  petition  that,  owing  to  the  large 
number  of  Interests  involved,  said  real  estate 
could  not  be  partitioned  in  kind,  and  hence 
the  court  was  asked  to  order  a  sale  of  same, 
and  to  distribute  the  proceeds  ot  such  sale 
between  the  parties  as  their  interests  might 
appear,  after  the  expenses  of  said  sale  had 
beea  deducted  therefrom. 

It  appears  from  the  record,  that  William 
Calhoun,  of  Johnson  county,  ld.o.,  an  uncle  of 
said  M.  A.  C.  Henderson,  died  testate  in 
1882,  and  paragraph  8  of  his  will  reads  as 
follows: 

"8th.  After  all  expenses  ai«  paid  tiie  balance 
of  my  estate  I  bequeath  to  Margaret  A.  Cal- 
houn, Sarah  Jane  Boyd,  Robert  A.  Calhoun,  and 
William  Calhoun  and  their  heirs  to  be  equally 
divided  among  the  same,  and  if  any  of  them  die 
Without  issue  their  portion  to  revert  to  their 
brothers  and  sisters  and  to  share  and  share 
alike." 
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It  Is  conceded  tbat  Margaret  A.  Calhoun, 
named  In  said  will,  was  Mrs.  Henderson. 
The  other  three  persons  named  In  said  para- 
graph are  nephews  and  niece  of  said  William 
Calhonn,  and  they  are  brothers  and  sister  of 
Mrs.  Henderson.  The  eiddence  tends  to  Show 
that  all  four  of  the  parties  named  In  para- 
graph 8  of  above  will  were  living  when  Wil- 
liam Galhonn,  the  testatop  aforesaid,  died  In 
1882. 

The  evidence  tends  to  show  ttiat  all  the 
property  owned  Ity  Mrs.  Henderson  at  the 
time  of  her  deatli  came  to  ber  from  b«r  uncle 
William  Gallioan's  estate,  and  under  section 
8  of  bis  will  aforesaid;  -that  all  the  money 
received  from  her  said  nnde'B  estate,  wan 
paid  to  her  prior  to  her  marriage  witb  James 
R.  Henderson,  except  about  $S0O;  that  no 
part  of  her  estate  left  at  her  death  had  come 
to  her  through  her  said  husband ;  that  tbe 
latter  never  helped  make,  nor  did  he  furnish, 
any  of  tbe  money  or  property  owned  by  her 
at  tbe  time  of  her  death ;  that  she  received 
said  money  and  property  from  her  uncle's 
estate  between  tbe  years  1862  and  1888,  ex- 
cept said  $B00,  paid  to  her  after  her  marriage 
with  Mr.  Henderson,  but  before  tbe  year 
1890. 

Defendants  in  their  answer  assail  the  con- 
stitutionality of  section  350,  supra;  insist 
that  the  property  left  by  Mrs.  HMiderson  was 
ber  separate  estate,  and  that  tbe  act  of  1895 
should  not  be  given  a  retrospective  operation 
so  as  to  enable  the  heirs  of  Mr.  Henderson 
to  claim  under  said  section  8S0  one-half  of 
Mrs.  Henderson's  property,  subject  to  the 
payment  of  her  debts. 

It  was  stipulated  between  tbe  parties  to 
the  record  that  said  James  S.  Henderson  bad 
borrowed  from  his  wife  $1,900;  that,  if  Mr. 
Henderson  was  successful  In  obtaining  one- 
half  of  his  wife's  property,  be  should  credit 
the  above  sum  coming  to  him,  witb  said  $1,- 
(300,  as  an  advancement;  that.  If  be  should 
only  recover  what  the  will  gave.blm,  then 
said  $1,600  demand  was  to  be  canceled,  and 
no  further  claim  made  against  bim;  in  behalf 
of  said  defendants. 

Tbe  court  found  tbe  Issues  for  Mi.  Hen- 
derson, ordered  a  sale  of  said  real  estate, 
and  after  the  sale,  the  net  sum  of  |1,15T.47 
was  ordered  to  be  paid  to  him,  after  deduct- 
ing the  expenses.  Defendants  in  due  tinie 
tiled  motions  for  new  trial  and  in  arrest  of 
Judgment.  Both  said  motions  were  over- 
ruled, and  the  cause  duly  brought  to  this 
court  by  appeal. 

Fry  &  Rodgers,  of  Mexico,  Mo.,  for  aiipel- 
lants.  J.  B.  Baker,  of  Fulton,  for  respond- 
ent 

RAILRT,  0.  (after  stating  the  facts  as 
above).  [1]  I.  Appellants  assail  the  validity 
of  section  350,  R.  S.  1909,  on  the  ground  that 
said  section  is  void,  for  tbe  alleged  reason 
that,  when  enacted  (Session  Acts  1895,  p. 
Ift9),  tbe  title  did  not  declare  the  subject  of 


tbe  act,  as  required  by  section  28  of  arttde 
4  of  tbe  Constitution  1875  of  Missouri.  The 
above  act  provides  that  tbe  widower,  where 
his  wife  dies  without  child  or  dilldren,  shall 
be  entitled  to  one-half  of  the  real  and  per- 
sonal estate  belonging  to  tbe  wife  at  tbe  time 
of  her  death,  subject  to  the  i>ayment  of  tbe 
wife's  debts.  We  are  relieved  of  tbe  necessity 
of  considering  this  question  by  reason  of  the 
clear  and  explicit  rulings  of  this  court,  not 
only  in  regard  to  foregoing  act,  but  in  re- 
spect to  the  matter  under  consideration  in 
general,  as  follows :  State  ex  rel.  v.  Ranson; 
73  Mo.  loc.  dt.  86;  State  ex  rel.  v.  County 
Court,  128  Mo.  loc.  dt.  427,  30  S.  W.  103, 
31  S.  W.  23;  O'Brien  T.  Ash,  1(19  Mo.  loc.  dt. 
299,  69  S.  W.  8 ;  State  v.  Doerrlng,  194  Mo. 
398,  92  S.  W.  489;  Ferguson  v.  Gentry,  206 
Mo.  189,  104  S.  W.  104;  Gllroy  v.  Brady) 
195  Mo.  209,  93  S.  W.  279;  Burge  v.  Rail- 
road, 244  Mo.  loc.  dt.  90,  91,  148'  S.  W.  925 ; 
State  ex  rel.  v.  Gordon,  245  Mo.  loc.  dt  34, 
149  S.  W.  638 ;  State  v.  Mauier,  Sui^amp  & 
Shorten,  256  Mo.  loc.  dt  160,  164  S.  W.  661. 

In  view  of  tbe  above  authorities,  appel- 
lants' cont^dtlon  in  respect  to  foregoing  mat- 
ter is  overruled,  and  tbe  title  to  tbe  act 
aforesaid  sustained. 

[2]  II.  Section  350,  R.  S.  1909  (Acts  1895. 
p.  169),  as  applied  to  the  case,  at  bar,  and 
construed  by  the  trial  court.  Is  assailed  as 
being  unconstitutional,  because  U  is  alleged 
to  be  retrospective  in  its  operation,  and  gave 
to  the  husband  who  married  bis  wife  In  1888, 
ooe-balf  Interest  in  her  real  and  personal 
property,  subject  to  her  debts  at  ber  deatb, 
when  said  property  was  so  held  by  ber  as 
her  separate  estate  at  tbe  time  of  said  mar- 
riage, as  well  aa  thereafter. 

Paragraph  8  of  William  Calhoun's  will, 
executed  in  1882,  reads  as  follows : 

"8th.  After  all  expenses  are  paid  the  balance 
of  my  estate  I  bequeath  to  Margaret  A.  Calhoun 
[M.  A.  O.  HenderBou],  Sarah  Jane  Boyd,  Rob- 
ert A.  Calhoun  and  William  Calhoun  and  their 
heirs  to  be  equally  divided  among  the  g^me,  and 
if  any  of  them  die  without  issue  their  portion 
to  revert  to  their  brothers  and  sisters  and  to 
share  and  share  alike." 

Tbe  four  children  above  named  in  para- 
graph 8,  supra,  were  brothers  and  slstera 
William  Calboun,  author  of  said  will,  was 
the  unde  of  said  diUdren.  There  is  nothing 
In  his  will,  and  especially  section  8,  supra, 
which  stamps  the  property  conveyed  therein 
to  Mrs.  HendersoD'  as  her  separate  est«te. 
It  only  became  her  separate  estate  by  virtue 
of  tbe  statute  then  in  f  oree. 

There  was  dearly  no  Intention  up<«  tbfe 
I>art  of  tbe  lawmaking  power  of  this  state, 
as  tbe  law  stood  in  18S8,  when  Henderson 
and  wife  were  married,  to  place  tbe  wife's 
statutory  separate  estate  beyond  the  control 
of  tbe  law,  so  as  to  deprive  the  husband  of 
bis  statutory  right  under  section  350,  supra, 
to  bold  one-half  tbe  real  and  personal  prop- 
erty left  by  his  wife,  under  the  circumstanc- 
es of  this  case.  See  authorities  at  the  con- 
clusion ot  this  prpposltion.     Tbe  constitu- 
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ttonallty  of  section  350^  supra,  has  been  so 
ably  and  satisfactorily  sustained  by  repeat- 
ed dedsloDS  of  this  court  that  we  do  not 
deem  it  either  necessary  or  proper  to  con- 
sider the  above  question  an  open  one  In  this 
state.  The  following  authorities  effectually 
foreclose  any  further  controversy  over  the 
constitutionality  of  said  section  in  respect 
to  above  matter:  O'Brien  v.  Ash  et  al.,  169 
Mo.  283,  69  S.  W.  8;  Waters  et  aL  v.  Her- 
both,  178  Mo.  166,  77  S.  W.  305 ;  Spurlock  v. 
Burnett,  183  Mo.  524,  81  S.  W.  1221;  GUroy 
v.  Brady,  195  Mo.  209,  93  S.  W.  279 ;  Fergu- 
son T.  Gentry,  206  Mo.  189,  104  S.  W.  104; 
Perry  y.  Strawbrldge,  206  Mo,  630-632,  108 
S.  W.  641,  16  L.  R.  A.  (N.  S.)  244,  123  Am. 
St  Rep.  510,  14  Ann.  Cas.  92. 

[8]  III.  Defendants,  after  setting  out  para- 
graph 8  of  William  Calhoun's  will,  supra.  In 
their  answer,  then  allege: 

"That  said  Wiilliam^  Calhoun  died  in  1882, 
and  about  $12,000  out  of  his  estate  was  paid  to 
said  M.  A.  G.  Henderson,  under  said  clause  of 
said  will;  that  afterwards,  in  1888,  said  M. 
A.  C.  Henderson,  tiien  Margaret  A.  Calhoun, 
married  this  plaintiff,  owning  said  money  paid 
to  her  under  said  will,  which  wns  her  separate 
property,  with  the  absolute  ri^bt  to  dispose  of 
the  same  by  deed  or  will,  which  was  a  vested 
right  in  her." 

The  probate  court  of  Johnson  county,  ac- 
cording to  the  testimony,  In  1882  construed 
said  paragraph  8  of  above  will  in  accordance 
with  the  views  of  defendants  as  expressed  in 
the  above  quotation,  as  it  directed  the  ex- 
ecntors  of  William  Calhoun's  estate  to  pay 
Mirs.  Henderson  the  money  and  property  re- 
ceived by  her  as  aforesaid. 

Counsel  for  appellants,  under  paragraph  4, 
p.  54,  of  their  brief  in  this  court,  say: 

"In  this  case  all  the  property  owned  by  Mrs. 
Henderson  had  been  devised  to  her  by  William 
Calhoun  in  1882  as  her  separate  property  before 
her  marriage  to  Henderson  in  1888,  and  was 
vested  then  in  her  with  all  the  rights  incident 
as  her  sole  and  separate  property,  with  the  un- 
limited right  of  disposition.  •  •  •  At  the 
time  of  the  marriage  all  uf  her  real  and  personal 
property  was  and  remained  'her  separate  prop- 
erty and  under  her  sole  control,'  the  same  as 
if  a  feme  sole." 

On  page  58  counsel  for  appellant  further 
assert: 

"This  property  prior  to  the  act  of  1895  was 
Mrs.  Henderson's  sole  and  separate  property, 
and  she  had  the  sole  right  to  use  and  dispose  of 
it  and  by  will  devise  it  to  whom  she  lilted,  and 
deprive  her  husband  of  any  part  of  it" 

As  Mr&  Henderson  was  alive  when  her 
uncle,  WUUam  Calhoun,  died  in  1882,  we 
agree  with  counsel  for  appellant  that  Mrs. 
Henderson,  by  the  terms  and  provisions  of 
her  uncle's  will,  and  especially  by  virtue  of 
paragraph  8  aforesaid,  became  the  absolute 
owner  of  all  the  property  which  came  to  her 
from  her  uncle's  estate.  Garrett  t.  Wiltse, 
252  Ma  609,  161  S.  W.  694;  Cox  v.  Jones, 
229  Ma  loc.  dt  63,  129  S.  W.  495 ;  Settle  v. 
Shafer,  229  Ma  loc.  clt  668,  129  B.  W.  897 ; 
Tebow  V.  Dougherty,  205  Mo.  316,  322,  103 
S.  W.  885;  Roth  et  al.  v.  Bauscfaenboscb  et 
aL,  173  Ma  582,  73  S.  W.  664,  61  L.  R.  A.  466; 


Gannon  v.  Albright,  183  Mo.  loc.  dt  251,  81 
S.  W,  11^  67  Ia  R.  A.  97,  105  Am.  St  Rep. 
461;  Yocum  t.  Slier,  160  Ma  281,  61  S.  W. 
208;  TlndaU  v.  TindaU,  167  Ma  loc.  cit 
225,  66  S.  W.  1092;  Chew  v.  Keller,  100  Ma 
loa  clt  369,  13  S.  W.  395;  Cya  vol.  40,  p. 
1712. 

[4]  IV.  The  will  of  William  Calhoun,  taken 
as  a  whole.  Indicates  upon  its  face  an  in- 
tention upon  the  part  of  said  testator  to  dis- 
pose of  all  his  pr(%)erty  by  the  terms  and 
provisions  of  said  wilL  In  the  absence  ot 
any  expressed  intention  to  the  contrary,  it 
will  be  presumed  that  the  testator  Intended 
that  the  provisions  of  paragraph  8  of  the 
will  aforesaid  should  become  effective  at  his 
death.  We  therefore  hold  that  Mra  Hender- 
son, upon  the  death  of  said  uncle,  William 
Calhoun,  became  the  absolute  owner  of  all 
the  property  she  thereafter  received  from  his 
estate.  Underbill  on  the  Law  at  WiUs,  {I 
553  and  861 ;  2  Jarman  on  Wills  (6th  Ed.)  p. 
1357;  2  Washburn  on  Real  Property  (5th 
Ed.)  S  1644;  Eckle  v.  Ryland,  266  Ma  loc. 
dt  449,  165  S.  W.  1035 ;  Heady  v.  Hollman, 
251  Ma  loc.  dt  638,  158  S.  W.  19;  Tindall 
V.  Tindall,  167  Mo.  loc.  clt  225,  66  S.  W. 
1092;  Chew  v.  Keller,  100  Mo.  loc.  dt  368, 
18  S.  W.  395;  Martin  et  al.  v.  Lachasse  et 
ah,  47  Mo.  loc.  dt  693;  Collier's  Will,  46 
Mo.  287;  Anderson  v.  Menefee  (Tex.  Civ. 
App.)  174  S.  W.  loa  dt  908;  Rhode  Island 
H.  Tmst  Ca  T.  Noyes,  26  R.  I.  loc.  dt  334, 
68  Atl.  999. 

The  rule  upon  this  subject  is  ably  stated 
In  2  UnderbUl  on  the  Law  of  WlUs,  f  861,  as 
follows: 

"Under  the  rule  elsewhere  explained,  by  which 
a  modern  will  speaks  as  of  the  date  of  the  death 
of  the  testator,  every  gift  to  a  person  who  is 
alive  at  that  date  vests  at  once,  in  the  atjsence 
of  an  expression  of  an  intention  that  the  vesting 
shall  he  postponed.  It  will  be  presumed,  when 
the  testator  does  not  expressly  or  by  implica- 
tion indicate  that  the  voting  of  the  title  to 
his  bounty  is  to  be  postponed,  that  he  means  it 
to  vest  at  once  upon  his  death.  His  silence  up- 
on this  point  will  raise  a  condusive  presump- 
tion that  the  interest  in  the  gift  is  to  vest  as 
soon  as  the  instrument  by  which  it  is  given  shall 
talce  effect,  which,  under  the  general  rule,  is  at 
his  death." 

The  foregoing  quotation  from  UnderhlU  is 
well  supported  by  the  other  authorities  cited. 

[I]  Mrs.  Henderson  was  therefore  the  ab- 
solute owner  of  the  property  in  controversy 
at  the  time  of  her  death.  Her  husband  hav- 
ing filed  a  written  renunciation  of  the  pro- 
visions of  her  will  In  his  behalf  in  the  pro- 
bate and  recorder's  offices  of  said  county, 
and  having  elected  therein  to  take  one-half 
the  estates  left  by  his  wife  at  her  death,  sub- 
ject to  the  payment  of  her  debts,  as  contem- 
plated by  section  350,  R.  S.  1909,  he  became 
thereby  the  owner  of  the  undivided  one-half 
Interest  in  the  real   estate  in   controversy. 

V.  We  have  disposed  of  all  the  material 
questions  raised  in  the  case,  and  have,  with- 
out hesitation,  reached  the  condusion  that 
the  Judgment  of  the  trial  court,  upon  the  rec- 
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ord  before  Qs,  was  for  the  right  party,  and 
it  Is  accordingly  affirmed. 

BROWN,  a,  cmicura. 

PBR  CURIAM.  The  foregoiiig  opini<»  of 
RAUiElY,  C,  is  adopted  as  the  opinion  of  the 
court    All  concur. 


WALSH  V.  PULITZER  PUB.  CO. 
(Mo.  16042.) 

(Supreme  Coort  of  Missouri,  Division  No.  1. 
Feb.  28,  1916.) 

1.  Appeaxanob  €=924(1)— Waives  of  Objec- 
tions—Jubisuiction  OF  THE  Person. 

Where  defendant,  after  its  plea  to  the  juris- 
diction of  the  court  over  it  was  overruled,  filed  a 
general  demurrer  to  the  original  petition  and  a° 
general  demurrer  and  motions  to  make  mure 
speciiic  to  the  amended  petition,  in  none  of 
which  was  any  objection  made  to  the  jurisdic- 
tion, the  filing  of  such  demurrers  and  motions 
oonstitnted  a  general  appearance  which  waived 
objections  to  the  jnrisdiction. 

[Ed.  Note. — For  other  cases,  see  Appearance, 
Cent.  Dig.  K  118,  lift,  123-125;  Dec.  Dig.  *=» 

2.  Pleading  «=»367(2)  —  Monoir  to  Make 
More  Definite— Libel. 

A  petition  for  libel  in  the  publication  of  an 
article  connecting  plaintiff,  a  candidate  for  office, 
with  a  certain  gang,  which  alleged  that  on  di- 
vers dates  for  nearly  eight  years  the  defendant's 
newspaper  had  published  articles  denouncing  the 
gang  and  the  men  stated  to  be  at  the  head  of 
it  as  corrupt  and  criminal,  is  not  subject  to  a 
motion  to  make  more  specific  by  setting  out  the 
articles  referred  to  under  Rev.  St  1909,  |  1794, 
requiring  the  petition  to  contain  a  plain  state- 
ment of  the  substantive  facts  only  necessary  to 
constitute  the  cause  of  action,  and  section  1813, 
authorizing  a  motion  to  make  more  definite  and 
certain  when  the  allegations  or  denials  of  a 
pleading  are  so  uncertain  that  the  precise  matter 
charged  or  denied  is  not  apparent,  since  the  ar- 
ticles referred  to  were  not  the  basis  of  the  charge 
of  libel,  and  to  require  them  to  be  set  aside 
would  be  to  require  the  pleading  of  evidence  as 
to  matters  peculiarly  within  the  knowledge  of 
the  defendant 

[Ed.   Note.— For   other   cases,   see   Pleading, 
Cent  Dig.  ii  64, 1174;  Dec.  Dig.  *=»367(2).] 

3.  PzJBADiNO  «=»367(1)  —  Motion  to  Mas^ 
MoBE  Definite— SuBPLusAOE. 

Even  if  the  allegations  were  not  sufficient 
to  charge  that  "gang"  had  a  sinister  meaning, 
they  were  merely  surplusage,  and  a  motion  does 
not  lie  to  make  allegations  of  surplusage  more 
definite. 

[Ed.    Note.— For   other   oases,   see   Pleading, 
Cent.  Dig.  |  1174 ;   Dec  Dig.  «=»367(1).] 

Axipeal  from  Circuit  Court,  Macon  County ; 
Nat  M.  Shelton,  Judge. 


T.  J.  Rowe,  Tbos.  J.  Rowe,  Jr.,  and  Henry 
Rowe,  all  of  St  Louis,  for  appellant  Jud- 
son.  Green  &  Henry,  of  St  Louis,  for  re- 
spondent 

BLAIR,  J.  This  Is  an  appeal  from  a  judg- 
ment for  defendant  in  the  Macon  circuit 
court  in  an  action  for  IlbeL  The  petition 
contained  five  counts.  To  the  first  the  trial 
court  sustained  a  general  demurrer,  and  to 
the  other  four  sustained  a  motion  to  make 
more  definite  certain  allegations  of  extrane- 
ous matter  designed  to  show  the  sinister 
meaning  of  certain  expressions  used  In  the 
publications  or  cartoons  forming  the  basis 
of  the  cause  of  action  in  the  respective 
counts  in  which  they  were  set  fttrth.  Appel- 
lant refused  to  plead  further  after  these  rul- 
ings, and  a  single  final  judgment  on  all 
counts  was  rendered. 

Appellant  assigns  as  error:  d)  The  ruling 
sustaining  the  demurrer  to  the  first  count; 
(2)  the  ruling  sustaining  the  motion  to  make 
more  definite  and  certain  the  second,  third, 
fourth,  and  fifth  counts;  and  (3)  the  entry 
of  a  final  judgment  on  all  counts  instead  of  a 
judgment  of  dismissal  as  to  those  which  had 
been  assailed  by  the  motion  filed. 

(1]  I.  Relying  upon  Houston  v.  Pulitzer 
Pub.  Co.,  249  Mo.  332,  155  S.  W!  1066,  and 
Jones  V.  Pulitzer,  256  Mo.  57,  165  S.  W.  304, 
respondent  contends  the  trial  court  had  no 
jurisdiction  of  it  and  that  accordingly  the 
Judgment  should  be  affirmed.  The  authori- 
ties cltM  would  be  applicable  and  produce 
the  result  contended  for  had  not  defendant 
waived  the  Jurisdictional  objection.  To  the 
original  petition  respondent  filed  Its  plea  to 
the  jurisdiction.  This  was  overruled.  There- 
upon resiwndent  demurred  generally  to  the 
petition,  making  no  reference  to  Jurisdiction. 
This  demurrer  was  sustained.  Subsequently, 
an  amended  i)etltlon  was  filed,  and  respond- 
eat  again,  without  mentioning  the  matter  of 
jurisdiction,  filed  a  general  demurrer  to  the 
first  count  and  a  motion  to  make  more  defi- 
nite and  certain  the  remaining  counts  of  the 
amended  x)etItlon.  The  filing  of  the  demur- 
rers and  motion  mentioned  constituted  a  gen- 
eral appearance  waiving  the  obJectiMi  to  Ju- 
risdiction of  respondent. 

II.  The  publication  complained  of  in  the 
first  count  is  as  follows: 

"How  to  Defeat  Walsh. 

"Two  difficulties  certain  to  hi  encounter^  un- 
der the  direct  primary  law  were  early  foreseen. 
.  ^      ^     ,.1.  1  ..    n  -.r  'nr  ,  ,.        .     ^    Therc  might  not  be  a  full  vote,  and,  with  a  mul- 

Actlon  for  libel  by  Henry  M.  Walsh  against    tiplicity  of  respectable  candidates,  it  might  eas- 


the  Pulitzer  Publishing  Company.  Judgment 
for  the  defendants  on  plaintiff's  refusal  to 
plead  after  a  demurrer  to  his  first  count  was 
sustained  and  a  motion  to  require  him  to 
make  more  specific  the  other  counts  was 
granted,  and  plaintiff  appeals.  Judgment  on 
the  first  count  afl!trmed,  and  on  the  other 
counts  reversed  and  remanded. 


ily  be  possible  for  a  gang  candidate,  uniting  all 
the  elements  having  questionable  interests  to 
serve,  to  secure  the  nomination.       ' 

"The  new  system  is  to  be  tested  In  these  re- 
spects at  the  very  outset  in  the  case  of  the  cir- 
cuit attorney.  In  the  person  Of  Henry  M.  Walsh 
there  is  a  conspicuously  ot>ject!onable  candidate. 
He  has  no  qualifications  for  the  office^  His  po- 
litical sponsors  and  assoclBtes  are  men  whom 
the  decent  citisenship  of   St.   Louis-  despises. 

1 
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His  nomination  would  be  a  iMurty  shame;  hia 
election  a  public  shame. 

"There  are  aeyeral  other  candidates,  all  of 
them  so  far  as  is  known,  men  of  food  character. 
If  they  remain  in  the  field  and  the  vote  is  small, 
Walsh  is  likely  to  be  nominated,  for  he  has  a 
compact,  though  a  deluded,  following.  If  the 
rote  is  large,  there  is  still  danger  of  Walsh's 
success  for  the  elements  which  oppose  him  will 
be  dirided. 

"Direct  primaries  lay  an  important  responsi- 
bility upon  the  people.  They  call  not  only  for 
pubUc  virtue  and  wisdom,  but  for  public  sagac- 
ity. The  people  themselyee,  entering  upon  the 
duty  of  political  management,  must  manifest  the 
qualities  of  political  managers.  The  well-dis- 
posed must  not  scatter  and  dissipate  their  ener- 
gies. If  they  do  they  are  lost  and  the  worst 
phase  of  the  old  caucus  and  convention  system, 
without  any  of  its  redeeming  qualities,  will  be 
re-established. 

"Walsh  can  be  defeated  at  the  primaries  on 
August  4,  if  the  people  who  object  to  him  and 
his  backers  will  unite  upon  William  C.  Con- 
nett." 

The  extraneous  facts  alleged  and  the  in- 
nuendoes are,  substantially  and  in  legal  ef- 
fect, Identical  with  those  In  the  petition  in 
Walsh  V.  Pulitzer  Pub.  Co.,  250  Mo.  lot  clt 
146  et  eeq.,  157  S.  W".  326,  Ann.  Cas.  1914C, 
985.  In  that  case  the  parties  were  the  same 
as  those  in  this  case,  and  the  publication 
there  considered  was  and  is  strikingly  like 
that  set  out  In  the  first  count  of  the  petition. 
So  far  as  all^atlons  of  facts  are  concerned, 
those  in  the  article  complained  of  in  this  case 
are  not  open  to  any  objection  not  considered 
in  the  decision  cited.  The  added  matter  In 
so  far  as  complaint  Is  made  of  it  is  incon- 
siderable and  Is  matter  of  opinion.  The  ques- 
tions presented  on  the  first  count  in  this  case 
were  substantially  decided  in  Walsh  v.  Pulit- 
zer Co.,  snpra,  and  on  the  authority  of  that 
decision  the  judgment  in  this  case  on  the 
demurrer  to  the  first  count  is  afiBrmed. 

[2]  III.  It  is  contended  the  ruling  sustain- 
ing the  motion  to  make  more  definite  and  cer- 
tain four  counts  of  the  petition  was  incor- 
rect. In  view  of  the  questions  presented  by 
counsel.  It  is  imnecessary  to  copy  the  whole 
of  these  counts  or  the  publication  and  cari- 
catures upon  which  they  are,  respectively, 
founded.  It  is  sufficient  to  say  that  each  of 
these  publications  discussed  or  depicted  or 
referred  to  plaintiff  and  his  candidacy  for  the 
circuit  attorneyship  of  the  city  of  St  Louis, 
and  did  so  in  connection  with  what  the  ar- 
ticles and  caricatures  called  or  referred  to 
as  the  "Butler  gang,"  the  "Butler-Daley- 
Mlles  gang,"  or  "combination,"  or  equivalent 
expressions.  The  motion  was  not  directed  to 
these  allegations,  but  to  others,  appearing  in 
each  count  assailed  by  the  motion,  substan- 
tially as  follows: 

"Plaintiff  states  that  on  divers  dates  between 
July  1,  1900,  and  November  3,  1908,  defendant 
published  in  said  Post  Dispatch  numerous  arti- 
des  denunciatory  of  Gdward  Butler,  whom  it 
persistently  and  eontinuously  held  up  to  the 
public  in  said  articles  as  a  criminal,  a  perverter 
of  the  young,  a  villian  who  had  been  indicted 
by  the  grand  jury  &>r  attempted  bribery  and  for 
teibery ;  that  defendant,  at  divers  times  between 
July  i,  1900,  and  November  8.  1908,  published 


in  said  Post  Dispatch  nnmerous  articles  wherein 
it  declared  that  Lawrence  Daley  and  James 
Miles  were  dangerous,  vile,  and  corrupt  politi- 
cians, and  that  they  controlled  a  vile,  corrupt, 
and  criminal  gang,  which  defendant  called  the 
Butler  gang,  tne  Daley-Miles  gang,  the  Butler- 
Daley-Miles  gang,  and  the  Butler-Daley-Billles- 
Brennen  gang. 

"Plaintiff  states  that  on  diver*  dates  between 
July  1,  1900,  and  November  3,  1908,  defendant 
published  in  its  said  newspaper,  the  St.  Louis 
Post  Dispatch,  numerous  articles  denunciatory 
of  Edward  Butler,  Lawrence  Daley,  and  James 
Miles,  whom  it  called  the  Butler-Daley-Milea 
combine  faction  and  gang,  and  published  that 
they  were  vile,  corrupt,  dishonest,  criminal  poli- 
tidana  who  were  endeavoring  and  seeking  by 
and  through  plaintiff  to  obtain  control  of  the 
administration  of  the  criminal  courts  in  the  city 
of  St.  Louis  for  the  purpose  of  assisting  crimi< 
nals  to  escape  punishment  for  their  crimes." 

The  grounds  of  the  motion  were  that  these 
allegatlODs,  In  the  several  counts  in  which 
they  appeared,  were  Indefinite  and  uncertain. 
In  that  they  constituted  merely — 
"conclusions,  inferences,  and  ojHnions  aa  to  the 
meaning  and  effect  of  a  large  number  of  arti- 
cles alleged  to  have  been  published  in  the  St. 
Louis  Post  Dispatch  at  various  times,  without 
giving  the  language  of  the  said  artiides.  and  de- 
fendant is  unable  to  pl^  to  said  •  *  • 
count,  and  will  be  unable  to  plead  thereto  until 
plaintiff  has  set  out  therein  the  exact  Iangua;;e 
of  the  said  articles  which  are  claimed  by  him  to 
have  carried  the  meaning  and  signification  alleg- 
ed in  said  •  *  •  count  of  said  amended 
petition,  and  the  dates  of  publication." 

The  trial  court  sustained  the  motion  as  to 
each  of  the  four  courts  assailed,  and  sustain- 
ed It  without  qualification,  thereby  requiring 
appellant  to  set  ou*:  In  each  of  these  counts 
all  the  publications  upon  which  be  Intended 
to  rely  as  within  the  scope  of  the  quoted  alle- 
gations, and  to  give  the  dates  of  all  such  pub- 
lications. The  only  suggestion  respondent 
makes  In  support  of  this  ruling  Is  that  It  pub- 
lished a  great  number  of  editions  between  the 
dates  appellant  names,  and  inquires  whether 
it  was  unreasonable  to  compel  appellant  to 
specify  the  issues  in  which  "these  statements 
about  Ed  Butler  appeared."  No  authorities 
are  cited  and  no  further  argument  advanced. 

Section  17&1,  R.  S.  1909,  requires  that  a  pe- 
tition contain  "a  plain  and  concise  statement 
of  the  facts  constituting  a  cause  of  action, 
without  unnecessary  repetition."  The  facts 
necessary  to  be  stated  are  "only  the  substan- 
tive facts  necessary  to  constitute  a  cause  of 
action."  Section  1813,  R.  S.  1909.  It  Is 
"when  the  allegations  or  denials  of  a  plead- 
ing are  so  Indefinite  or  uncertain  that  the 
precise  nature  of  the  charge  or  denial  is  not 
apparent"  (section  1815,  R>  S.  1909)  that  a 
motion  to  make  more  definite  or  certain  lies. 
Evidence  not  only  need  not  but  should  not  be 
pleaded. 

Manifestly  the  allegations  set  out  are  not 
designed  to  set  up  additional  publications  as 
in  themselves  a  basis.  In  whole  or  in  part,  of 
this  action,  in  the  sense  that  appellant  in- 
tended to  predicate  his  right  to  recover  upon 
any  statement  therein.  Such  purpose  would 
be  at  variance  with  the  pleaded  meaning  of 
those  publications;  tbef  being  alleged  to  ze- 
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fer  solely  to  persiHiB  other  than  appellant. 
The  obvious  purpose  of  the  allegations  Is  to 
show  that  appellant  had  published  articles 
glvin;?  a  specific  sinister  meaning  to  the  term 
"Butler  gaug,"  etc.,  as  used  in  the  publication 
actually  set  out  and  complained  of  as  libel- 
ous, and  as  attributing  to  that  group  of  men 
corrupt  and  dishonest  motives,  purposes,  and 
intents  witli  respect  to  utilizing  the  criminal 
courts  In  the  Interest  of  criminals.  In  each 
count  an  Innuendo  set  forth  that  the  publica- 
tion relied  upon  as  a  libel  upon  a^iellant 
meant  and  was  understood  to  mean  that  ap- 
pellant was  subject  to  the  domination  and 
control  of  the  "gang"  mentioned,  and  that  he 
would  not  honestly  dlsdiarge  the  duties  of 
the  ctrcnlt  attorneyship,  but  would  be  con- 
trolled by  the  "gang."  These  allegations 
therefore  simply  constituted  an  effort  to  show 
the  meaning  of  certain  terms  used  in  the  pntK- 
llcatlon  of  which  the  count  based  upon  It 
complained.  They  are  not  assailed  as  insuffi- 
cient for  this  purpose  ^tber  In  the  motion  or 
in  respondent's  brief. 

The  articles  alleged  to  have  been  published 
concerning  the  "gang"  could  not  properly 
have  been  set  out  In  the  petition.  They  are 
evidentiary  only.  Clements  v.  Maloney,  5S 
Mo.  352.  Further,  respondent  is  the 'publish- 
er of  the  paper  charged  to  have  contained  the 
articles  referred  to,  and  the  matters  are  pe- 
culiarly within  its  knowledge,  which  Is  a  rea- 
son for  the  belief  that  it  could  not,  In  any 
event,  be  harmed  by  a  failure  to  give  the 
dates  by  the  motion  required. 

[3]  In  this  connection  we  do  not  discuss  the 
question  whether  the  allegations  above  quot- 
ed are  sufficient  as  a  charge  that  the  terms 
-Butler  gang,"  "Butler-Daley  gang,"  etc.,  had, 
on  the  date  of  the  publication  charged  to  be 
libelous,  a  sinister  meaning  and  were  under- 
stood in  that  sense,  or  whether  it  Is  sufBdent- 
ly  charged  that  the  publication  counted  on 
was  published  with  reference  to  such  mean- 
ing and  was  so  understood,  or  whether  it  was 
necessary  for  appellant  to  do  more  than  al- 
lege as  a  fact  that  the  terms  used  had  acquir- 
ed a  stated  meaning,  and  were  used  and  un- 
derstood in  that  sense.  These  questions  were 
not  presented  below  by  the  motion,  and  are 
not  presented  by  counsel  here,  and  are  not 
now  reviewable.  Bven  If  the  allegations,  in 
those  respects,  are  Insufficient,  they  then  be- 
come mere  surplnsage,  and  no  motion  to  malce 
surplusage  more  definite  and  certain  would 
lie.  Sarploaage  sbonid  be  stricken  out  The 
sole  questlcn  presented  by  the  sustaining  of 
the  motion  is  whether  the  allegations  assail- 
ed by  It  were  vulnerable  to  its  attaeic.  W« 
thlnl(  tbey  were  not 

IV.  Whether  It  was  correct  to  render  final 
Judgment  against  appellant  on  the  last  four 
counts  after  the  motion  to  make  mcwe  defi- 
nite was  sustained  need  not  be  diacnaKd, 
ahice  what  has  been  said  requires  that  the 
lodgment  on  the  second,  third,  fourth,  and 
fifth  counts  be  reversed,  and  the  cause  as  to 


them  remanded,  and -that  the  Judgment  on 
the  first  count  be  affirmed. 

WOODSON,  J.,  concurs.  BOND,  J.,  con- 
curs in  paragraphs  1,  3,  4,  and  the  result 
GRAVES,  J.,  dissents  as  to  paragraph  2  and 
concurs  In  the  remainder  of  the  opinion. 


STATE  ex  rel.  POOLE  v.  CITY  OF  WIL- 
LOW SPRINGS.    (No.  17676.) 
(Supreme  Oourt  of  Missouri,  Division  No.  1. 
Feb.  29,  1916.) 

1.  llAiiDAinni  4s>l&— Natubi  ano  Scofk  or 

BXIfBOT. 

In  order  that  a  writ  of  mandamus  may  be 
available,  the  relator  must  have  a  clear  l«g:til 
right  to  the  thing  demanded,  and  it  must  be  the 
imperative  duty  of  respondent  to  perform  the 
act  required. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  {  37 ;   Dec.  Dig.  «=>10.] 

2.  Mandamus   4s>178  —  Judouert  —  Ceb- 

TAINTT. 

In  mandamus  proceedings  against  a  city 
to  compel  it  to  levy  a  tax  and  apply  the  pro- 
ceeds to  the  payment  of  a  judgment  m  favor  of 
relator,  a  judgment  that  the  writ  prayed  for 
by  the  plaintiff  be  granted,  without  showing 
the  amount  the  defendant  should  apply  out  of 
the  revenues  collected  on  relator's  judgment  is 
insufiicient  to  warrant  the  court  in  issuing  a 
peremptory  writ. 

[Ed.  Note. — For  other  coses,  see  Mandamus, 
Cent  Dig.  §$  806-400,  410;  Dec.  Dig.  «s» 
178.] 

8.  JUDOUENT     9=>644  —  ConCIiOSITKIlESS  — 
JmOUENTS    CONCLUBIVB—M  AND  Alius. 

A  judgment  refusing  mandamus  to  a  city 
to  enforce  the  payment  of  a  judgment  for  rela- 
tor is  not  res  judicata  upon  the  merits;  the 
dty  belDg  still  indebted  for  the  full  amount  of 
relator's  judgment  interest,  and  costs. 

(Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  i  1157;   Dec  Dig.  <S=644.] 

4.  MUMICIPAI.  CORPOBATIONS  4=s>887— Affu- 
CATioit  OF  Municipal  Fund. 

Since  the  law  imposes  on  dties  of  the 
fourth  class  the  duty  of  keeping  their  streets 
and  crossings  in  reasonably  safe  condition  for 
pnbUc  use  and  travel  and  to  pay  bonds  which 
nave  been  legally  issued,  mandamus  will  not 
lie  to  compel  the  application  of  the  revenues 
available  for  snch  purposes  to  the  payment  of 
a  judgment  against  the  dty  for  conversion. 

[Ed.  Note. — For  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  1 1869 ;  Dec.  Dig.  <S=» 
887.J 

5.  MONIOIPAI.  CORFOBATIONB  «S»967(3)— TAX- 
ATION—LlMITATON  or  Rate. 

Const  art  10,  Sg  11,  12,  limiting  the  rate 
of  taxation  in  dties  of  the  fourth  class  for  city 
purposes  to  SO  cents  on  the  $100,  does  not  ap- 
ply to  a  liability  on  a  judgment  for  tort 

[Ed.  Note, — For  other  cases,  see  Municipal 
Corporations.  Cent  Dig.  ff  2018,  2019;  Dec 
Dig.  «=>067(8).] 

6.  Mandamus  «=»116— Payment  ot  Munici- 
FAi.  Debt. 

Where  it  does  not  appear  tliat  there  are 
any  funds  in  the  treasury  of  a  dty  of  the  fourth 
class  which  can  be  legally  applied  to  the  pay- 
ment of  a  judgment  for  conversion,  or  that  all 
the  revenue  which  the  city  can  raise  from  a  50- 
cent  levy  will  not  be  necessary  to  pay  the  sal- 
aries of  its  officers  and  current  expenses  of  the 
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city,  mandnmus  will  lie  to  compel  an  addition- 
al special  levy  to  meet  the  jadgment 

IJfld.  Note.— For  other  cases,  see  Mandamoa, 
Cent  Dig.  §{  243-248;    Dec.  Dig.  <S=116.] 

Appeal  from  Circuit  Court,  Texas  County. 

Mandamus  by  the  State,  on  relation  of  B. 
B.  Poole,  against  the  City  of  Willow  Springs. 
From  a  Judgment  for  relator,  defendant  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

This  Is  a  proceeding  by  mandamus  to  en- 
force the  collection  of  a  Judgment  against 
defendant.  The  venue  was  changed  from 
Howell  to  Texas  county,  and  the  case  tried 
there.  It  appears  from  the  record  that  J. 
Gulney  recovered,  on  June  27,  1902,  in  the 
Howell  drcnlt  court,  a  Judgment  for  conver- 
sion against  defendant  for  $1,183.38,  and 
$25.10  costs  (107  Mo.  App.  166,  80  S.  W. 
1196);  that  said  Judgment  for  value  was 
sold  and  assigned  to  plaintiff,  E.  B.  Poole, 
who  Is  tlie  owner  of  same;  that  divers  exe- 
cutions have  been  issued  by  the  clerk  of 
Howell  circuit  court  on  said  Judgment,  di- 
rected to  the  sheriff  of  said  county;  that 
each  of  said  executions  has  been  returned  by 
the  sheriff  of  said  county,  with  the  return 
thereon,  that  there  was  no  property  found 
upon  which  to  levy  same;  that  defendant  is 
a  city  of  the  fourth  class;  that  said  defend- 
ant has  repeatedly  refused,  and  still  refuses 
to  pay  any  part  of  said  Judgment  for  the  al- 
leged reason;  that  It  has  no  funds  on  hand 
with  which  to  pay  the  same. 

The  petition  charges  that  at  the  commence- 
mmt  of  this  action  the  Judgment  aforesaid, 
including  interest  and  costs,  amounted  to  $1,- 
933.06;  that  defendant  has  a  mayor,  a  board 
of  aldermen,  an  assessor,  a  city  collector,  a 
city  treasurer,  and  all  other  necessary  officers 
for  performing  its  legal  functions;  that  the 
board  of  aldermen  aforesaid,  in  1910  and 
1911,  as  required  by  law,  passed  ordinances 
levying  taxes  upon  all  the  property  in  said 
city  subject  to  taxation;  that  the  city  col- 
lector will  collect  the  taxes  due  under  said 
ordinances  and  the  laws  of  Missouri,  and  will 
turn  over  same  to  the  treasurer  of  defend- 
ant ;  that  under  the  laws  of  this  state  plain- 
tiff is  entitled  to  have  all  the  funds  in  pos- 
session of  defendant  and  its  officers,  belong- 
ing to  said  city,  or  any  funds  which  may 
come  into  its  treasury  from  general  taxes,  or 
license  taxes,  subjected  to  the  payment  of 
said  Judgment,  except  a  sufficient  sum  to 
pay  the  following  obligations,  to  wit:  Such 
amount  as  may  be  necessary  to  pay  the  rea- 
sonable salary  allowed  by  law  to  the  mayor, 
council,  assessor,  marshal,  ccmstable,  attor- 
ney, and  a  reasonable  police  force  of  such 
city,  as  provided  by  section  2254,  B.  8.  1009. 
It  is  alleged  in  the  petition  that  the  total 
amount  of  money  ueoessary  to  pay  the  rea- 
sonable and  necessary  salaries  of  ofltcers  and 
a  police  force  of  defendiint,  as  provided  by 
said  ordinance,  will  not  exceed  the  sum  of 
71,000. 


The  trial  court  was  asked  to  Issue  a  writ 
of  mandamus,  requiring  the  board  of  alder- 
men of  defendant,  etc.,  to  properly  enact  an 
ordinance  levying  a  tax  to  the  full  constitu- 
tional limit  upon  all  property  in  said  city 
subject  to  taxation,  and  requiring  the  mayor 
of  said  city,  or  the  president  of  the  board  of 
aldermen,  in  the  absence  of  the  mayor,  to 
sign  and  approve  such  ordinance,  and  re- 
quiring the  proper  officers  of  defendant  to 
enforce  such  ordinance,  and  collect  all  taxes 
due  said  city,  or  which  may  hereafter  be- 
come due,  and  turn  over  the  same  to  defend- 
ant's treasurer,  as  provided  by  ordinance  of 
said  city,  and  requiring  said  dty  collector 
and  marshal  to  collect  all  taxes.  Including  li- 
cense taxes,  and  turn  ttie  same  over  to  the 
city  treasurer,  etc,-  and  requiring  the  city 
treasurer  to  pay  over  to  B.  B.  Poole,  the  own- 
er of  said  Judgment,  or  his  attorneys  ot  rec- 
ord, from  time  to  time  as  they  shall  demand 
the  same,  or  as  the  court  may  order,  all 
moneys  received  by  defendant  from  any  and 
all  sources,  except  such  as  may  be  necessary 
to  pay  the  salaries  of  the  city  officers  above 
designated,  and  a  reasonable  police  force. 
An  alternative  writ  of  mandamus  was  is- 
sued, following  the  language  of  the  petition. 

Defendant  in  its  return  admitted  that 
It  was  a  dty  of  the  fourth  class,  but  denied 
every  other  allegation  in  petition.  It  avers 
that  It  levies  50  cents  on  the  $100  for  revenue 
purposes  under  the  Constitution  of  Missouri, 
and  that  said  levy  is  insufficient  to  meet  the 
necessary  and  ordinary  current  expenses  of 
said  city,  and  that  it  has  at  no  time  a  sur- 
plus revenue  after  paying  such  current  ex- 
penses. The  return  alleges  that  the  judg- 
ment aforesaid  is  not  based  on  any  contract 
liability  of  defendant,  or  for  any  current 
expenses  of  same,  nor  on  account  of  any 
salary  due  any  dty  official  or  employ^ ;  that 
it  was  based  on  an  action  for  damages  grow- 
ing out  of  the  alleged  conversion  of  certain 
property  claimed  by  said  Gulney ;  that  there 
is  no  surplus  in  the  general  revenue  of  said 
city,  nor  in  any  fund,  which  can  legally  be 
applied  on  said  Judgment. 

The  return  sets  up  a  Judgment  of  the  How- 
ell drcuit  court,  rendered  on  December  10, 
1007,  in  its  favor,  wherein  said  Oolney  and 
Poole  were  plaintiffs  and  said  city  was  de- 
fendant, in  which  said  plaintiffs  sought  to 
compel  defendant  to  pay  the  Judgment  afore- 
said out  of  the  revenue  collected  by  it  The 
I  parties  tried  the  above  case  upon  an  agreed 
statement  of  facts,  and  the  circuit  court 
aforesaid  found  and  held  that  defendant  was 
entitled  to  retain  from  the  QO-cent  levy  a 
sum  sufficient  to  defray  all  the  necessary  cur- 
rent expenses  of  said  dty,  and  that  it  was 
not  limited  to  the  payment  of  the  dty  of- 
ficers and  police  force,  bat  that  it  was  en- 
titled to  retain  enough  to  meet  the  necessai7 
current  expenses  of  the  dty.  Said  stipula- 
tion as  to  the  facts,  in  the  trial  of  tSOTris 
in  suhstunce  as  follows:  " 
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It  is  agreed  that  50  cents  on  the  $100  valu- 
ation allowed  under  the  Cionstltution  of  Mis- 
souri to  defendant  for  dty  purposes  is  neces- 
sary and  required  to  meet  all  the  current 
expenses  of  said  city,  and  that,  after  all  said 
current  expenses  have  been  paid  for  each 
and  every  year,  no  surplus  will  be  left  to  be 
applied  on  said  Judgment  It  is  stipulated 
and  agreed  that  the  50  cents  on  the  $100  valu- 
ation will  raise  a  sum  sufficient  to  pay  the 
reasonable  salaries  allowed  by  law  to  the 
mayor,  council,  assessor,  marshal,  constable, 
attorney,  and  a  reasonable  police  force  of  de- 
fendant; that  after  the  payment  of  above 
items  there  will  remain  for  each  and  every 
year  about  11,500,  which  plaintiff  claims  un- 
der section  3233,  R.  S.  1899,  can  be  legally 
applied  to  the  payment  of  said  Judgment; 
that  defendant  claims  said  sum  last  named 
cannot  be  legally  applied  to  the  payment  of 
said  Judgment.  It  is  further  stipulated  that 
said  $1,500  surplus,  left  after  the  payment  of 
the  salaries  aforesaid  and  said  police  force, 
is  required  for  the  purpose  of  keeping  in  re- 
pair the  streets  and  alleys  of  def^idant,  and 
for  all  other  current  expenses  required  by 
law  not  covered  by  the  salaries  of  officers 
named,  and  that,  after  the  payment  of  all  the 
cnrrent  actual  expenses  of  defendant,  no 
sorplus  will  remain.  It  is  further  stipulated 
and  agreed  that  there  are  outstanding  bonds 
against  defendant  to  the  extent  of  $4,500, 
bearing  5  per  cent,  interest,  payable  semi- 
annually; that  the  city  has  from  year  to  year 
levied,  in  addition  to  the  SO  cents  on  the 
$100  valuation  aforesaid,  sums  sufficient  to 
create  a  sinking  fund  for  the  payment  of 
said  outstanding  bonds,  and  to  pay  the  cnr- 
rent interest  on  same;  that  there  has  been 
raised  from  this  taxation,  and  Is  now  in  the 
dty  treasury,  an  interest  fond,  not  needed  to 
pay  the  interest  on  any  of  the  bonds,  to  the 
sum  of  $1,000. 

Plaintiff  contends  that  this  last-named 
amount  is  subject  to  the  payment  of  bis 
Judgment;  that  the  current  revenue  collect- 
ed in  excess  of  the  amount  sufficient  to  pay 
the  mayor,  council,  assessor,  marshal,  con- 
stable, attorney,  and  police  force  should  be 
applied  on  his  Judgment  Defendant  con- 
tends that  no  part  of  the  current  revenue  col- 
lected during  any  one  year  can  be  applied  on 
said  Judgment,  until  all  the  current  expenses 
of  defendant  are  first  provided  for  and  paid ; 
that  no  part  of  the  interest  fund  can  be  ap- 
plied to  the  paymoit  of  said  Judgment,  be- 
cause it  was  not  levied  for  that  purpose,  but 
for  the  special  purpose  of  paying  the  inter- 
est on  the  bonded  Indebtedness  aforesaid; 
that  no  part  of  said  interest  fund  can  be 
used  to  pay  said  Judgment,  until  the  bonds 
for  which  this  interest  has  been  provided 
have  been  fully  paid;  that  said  bonds  are  not 
yet  due,  and  the  above  fund  of  accumulated 
Interest  must  be  applied  to  the  payment  of 
fntnre  Interest  aa  said  bonds;  that  it  will 
not  be  necessary  to  levy  an  interest  tax 


until  said  surplus  has  been  so  exhausted, 
and  that  it  is  held  for  that  purpose. 

Defendant  in  its  return  avers  that  every 
question  of  law  and  fact  in  this  case  was  ad- 
judicated in  the  proceeding  aforesaid  and  by 
said  Judgment;  that  said  case  was  appealed 
to  the  Supreme  Court  and  is  still  pending. 
It  is  further  averred  by  respondent  in  its 
return  that  it  has  levied  and  does  levy  each 
year  the  full  amount  aUowed  by  the  Constitu- 
tion and  laws  of  Missouri,  and  that  it  has 
not  at  any  time  refused  to  do  so;  that  tbe 
whole  levy  of  50  cents  on  the  $100  valuation 
is  necessary  and  used  for  such  cnrrent  ex- 
penses. 

In  the  trial,  below  N.  B.  Wilkerson, 
Esq.,  former  d^  attorney,  was  sworn  as  a 
witness  in  behalf  of  plaintiff,  and  testified 
that  the  year  previous  to  the  trial  defend- 
ant completed  a  city,  hall  at  an  expense  of 
about  $2,500,  and  bonded  itself  in  the  sum  of 
$2,000  to  pay  for  same;  that  the  lower  part 
of  the  hall  is  used  for  a  store,  and  has  been 
rented  for  five  years  at  a  monthly  "rental  of 
$20;  that  the  upstairs  is  raited  for  $75 
per  year.  He  testified  that  the  above-named 
rentals  were  not  involved  in  the  mandamus 
of  1907;  that  the  above  rentals  are  derived 
wholly  independent  of  said  proceeding  of 
1907;  that  the  bonds  aforesaid  provided  for 
a  sinking  fund  to  pay  off  the  same;  that  de- 
fendant passed  an  ordinance  making  the 
above  rentals  a  part  of  said  sinking  fund. 
Witness  testified  that  the  expentes  of  the  city 
officers,  at  the  time  he  was  testifying,  ia- 
clnding  the  salary  of  city  marshal,  collector, 
board  of  aldermen,  mayor,  and  special  police, 
did  not  exceed  $600  a  year,  and  that  the  reve- 
nue amounted  to  $2,500  a  year.  Witness  tes- 
tified that  plaintiff's  Judgment  was  based 
upon  a  tort  by  defMidant,  for  having  con- 
verted to  its  own  use  the  property  of  said 
Guiney.  107  Mo.  App.  166,  80  S.  W.'  1196. 
On  cross-examination,  witness  said  the  state- 
ment which  he  had  disclosed  that  the  re- 
ceipts are  $2,000  per  annum  and  the  marshal 
gets  $480  per  year. 

The  parties  stipulated  as  follows: 

**(1)  That  plaintiff  obtained  a  judgment  at 
the  time  and  for  the  amount  aUeged  in  the  peti- 
tion against  the  city  of  Willow  Springs  which 
was  for  the  amount  alleged  and  which  remains 
unpaid. 

"(2)  Oliat  these  same  plaintiffs  filed  in  the 
Howell  county  circuit  court  in  1907  a  petition 
of  which  the  present  one  is  a  copy,  except  as  to 
the  years  for  which  funds  were  sought  to  be 
appropriated,  and  wherein  the  same  relief  was 
prayed,  and  in  which  suit  the  proceedings  were 
had,  as  shown  by  certified  copy  of  the  record 
hereto  attached.  -,' 

"(3)  That  for  each  of  the  years  since  1907  de- 
fendant has  levied  and  collected  the  revenues 
derived  from  levies  made  each  year  at  the  rate 
of  fifty  cents  on  the  $100  valuation.  That  no 
surplus  remains  for  anj;  of  said  years.  That 
the  certificate  of  the  city  treasurer  hereto  at- 
tached shows  the  facts  as  to  the  revenues  for 
1911. 

"(4)  That  the  proceedings  had  in  the  Howell 
county  circuit  court  in  December,  1907,  in  a 
suit  between  these  same  parties,  are  shown  by 
tlie  certified  copy  of  Hu  records  hereto  attached. 
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and  were  based  on  a  similar  stipulation  of  facts 
as  to  the  revenues  and  expenses  of  the  dty. 

"On  these  facts  the  plaintiCFs  contend  that 
they  are  entitled  to  the  relief  prayed  for  under 
section  2254  of  the  Revised  Statutes  of  1909. 
And  the  defendant  contends:  (1}  That  said 
section,  in  so  far  as  it  attempts  to  hmit  the  rev- 
enues to  the  purposes  therein  mentioned,  is 
vcad,  and  that  plaintiffs  are  not  entitled  to  the 
relief  mentioned  in  said  section  until  there  is  a 
surplus  after  paying  city  current  expenses.  (2) 
That  the  judgment  between  these  same  parties 
rendered  in  1907  is  a  complete  bar  thereto." 

The  certificate  of  the  city  treasurer  ahows 
tbe  moneys  received  by  htm  In  1911,  aa  fol- 
lows: In  the  general  fund,  $1,807.87 ;  in  the 
waterworks  interest  fund,  $262.34;  In  the  cem- 
etery fund,  $108.50;  in  the  waterworks  sink- 
ing fund,  $326.14.  He  then  certified  that  at 
time  of  trial  there  was  present  In  each  of 
said  funds  as  follows:  In  tbe  general  fund, 
$81.32;  In  the  waterworks  interest  fund, 
$763.68 ;  In  the  cemetery  fund,  $230.76;  In  the 
waterworks  sinking  fund,  $34.55  (overdraft). 
He  further  certified  that  the  rate  of  taxation 
at  that  tltne  was  as  follows:  For  the  general 
fund,  60  cents;  for  interest  on  waterworks 
bonds,  10  cents;  for  waterworks  bonds  sink- 
ing fond,  15  cents.    He  further  certified: 

That  the  mayor  and  board  of  aldermen  were 
then  receiving  nothing;  that  the  marshal  re- 
ceived $40  per  month;  that  the  city  treasurer 
received  1%  per  cent,  commission  on  all  mon- 
eys handled ;  that  the  assessor  received  $25 ; 
"that  all  the  money  collected  for  each  year  is 
necessarily  applied  in  the  payment  of  the  above- 
stated  salaries,  for  the  interest  on  bonds,  and 
for  sinking  funds  provided  by  law,  and  for  the 
maintaining  of  streets  and  crossings  in  the 
city." 

He  farther  certified  that  tbe  rates  of  taxa- 
tion for  the  year  stated  are  the  nsual  rates 
provided  by  ordinance  in  said  city  each  year ; 
that  the  outstanding  bonds  of  defendant  are: 
Wbterworks  bonds,  $2,600;  dty  ball  bonds, 
$2,000. 

The  defendant's  testlmcMiy  Is  heretofore  set 
oat. 

The  court  found  the  facts  In  this  case  to  be 
as  follows:  Tbat  tbe  dty  of  Willow  Springs, 
In  Howell  county,  Mo.,  has  a  population  of 
1,401,  and  Is  Incorporated  as  a  dty  of  the 
fourth  class.  That  about  the  year  1902  one 
.Take  Oulney  obtained  a  judgment  against  the 
said  dty  of  Willow  Springs,  for  the  sum  of 

$ ,  upon  a  cause  of  action  arising  out  of 

an  unlawful  appropriation  of  the  property  of 
the  said  Gulney  by  the  said  dty,  and  the  said 
Judgment  has  been  duly  and  legally  assigned 
to  the  plaintiff  in  this  case,  and  he  is  now  the 
owner  thereof,  and  that  no  part  of  the  same 
has  been  paid.  The  court  further  found  that 
the  revenues  of  the  said  town,  Including  the 
rents  from  the  town  hall,  would  amount  to 
the  sum  of  $2,100,  based  upon  an  assessment 
of  60  cents  on  the  $100  valuation,  and  that 
the  current  expenses  of  tbe  town,  as  provided 
by  the  statute,  to  wit,  the  salaries  of  mayor, 
council,  treasurer,  marshal,  constable,  attor- 
ney, and  a  reasonable  police  force,  will  not 
exceed  the  sum  of  $1,000.  The  court  further 
found  that  In  the  year  1907  there  was  a  simi- 
lar action  to  the  one  being  adjudicated,  in 


which  the  plaintiff  sought  to  have  the  Blinnir 
relief  as  Is  sought  In  this  case,  bat  It  does 
not  appear,  from  the  testimony  In  this  case. 
as  to  what  the  amounts  of  the  revenues  'were 
at  that  time ;  but  It  does  affirmatively  appear 
in  the  testimony  In  this  case  that  the  rev- 
enues now  are  greater  than  they  were  at  that 
time,  and,  that,  based  upon  the  evidence  and 
pleadings  in  the  case  at  that  time,  the  judg- 
ment of  the  drcult  court  of  Howell  county. 
Mo.,  refused  a  writ  of  mandamus  to  plaintiff. 
To  which  action  of  the  court.  In  so  finding  the 
facts  In  this  case  to  be,  tbe  defendant.  In 
open  court,  by  counsel,  objected  and  excepted 
at  the  time. 

The  court  then  declared  the  law  in  this 
case  to  be:  That  In  order  for  the  former  pro- 
ceedings In  the  circuit  court  of  HoweU  coun- 
ty, ilo.,  for  a  writ  of  mandamus,  to  be  res 
ad  Judicata,  It  must  appear  that  the  testimony 
In  that  case  was  the  same  as  the  testimony 
In  this  case;  that  Is  to  say.  If  the  revenues 
derived  under  the  limits  of  the  Constitution 
at  the  present  time  are  greater  than  they 
were  at  the  time  of  the  former  trial,  then  the 
Judgment  of  the  drcult  court  of  Howell  coun- 
ty, Mo.,  refusing  the  mandamus  In  this  cbsp, 
would  not  be  a  bar  to  similar  proceedings 
when  the  revenues  Increased  to  such  an  ex- 
tent that  there  would  be  some  of  them  legal- 
ly applicable  to  his  Judgment  To  wMch  ac- 
tion of  the  court,  on  so  dedaring  the  law  In 
this  case,  the  defendant,  in  oi)en  court,  by 
counsel,  objected  and  excepted  at  tbe  time. 

The  Judgment  of  the  court  below,  as  ^own 
by  the  transcript,  reads  as  follows: 

"Now,  on  this  18th  day  of  November,  this 
cause  coming  on  for  trial,  the  plaintiff  appear- 
ing by  attorney,  and  the  defendant  also  appear- 
ing by  attorney,  and  both  parties  announcing 
ready  for  trial,  a  jury  being  waived,  the  cause 
is  submitted  to  the  court  for  hearing;  and  the 
court,  after  hearing  the  evidence  adduced  on 
behalf  of  both  plaintiff  and  defendant,  and  be- 
ing fully  advised  in  the  premises  finds  the  is- 
sues for  tbe  plaintiff,  and  the  writ  of  mandamns 
pnayed  for  by  the  plaintiff  is  by  the  court  or- 
dered. Wherefore  it  is  considered  and  adjudged 
by  the  court  that  the  writ  of  mandamus  be  and 
tbe  same  is  hereby  granted,  and  that  the  plain- 
tiff have  and  recover  of  and  from  the  defendant 
the  costs  in  this  behalf  laid  ont  and  expended, 
and  that  execution  issue  therefor." 

Defendant  filed  motions  for  new  trial  and 
in  arrest  in  due  time,  both  of  which  wer« 
overruled,  and  tbe  case  duly  appealed  to  this 
court. 

3.  a.  Dyott.  of  Willow  Springs,  and  W.  J 
Orr,  of  Springfield,  for  appellant.  Green  ft 
Green,  of  West  Plains,  and  N.  B.  Wilkinson, 
of  Willow  Springs,  for  respondent. 

RAILBY,  G.  (after  stating  the  facts  as 
above).  [11  In  order  that  a  writ  of  manda- 
mus may  be  available,  it  is  essential  that  tbe 
relator  have  a  clear  legal  right  to  the  thing 
demanded,  and  it  must  be  the  ImperaUve 
duty  of  respondent  to  perform  the  act  re- 
quired. State  ex  rel.  v.  Lesneur,  136  Mo.  loc 
dt.  469,  38  S.  W.  826 ;  State  ex  reL  v.  Mc- 
intosh, 205  Mo.  loc.  dt  616, 103  &  W.  1071; 
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Stiite  ex  rel.  v.  Bridge  Co.,  206  Mo.  loc.  <dt 
134, 103  S.  W.  1052;  State  ex  rel.  v.  Hudson, 
226  Mo.  loc  clt.  265, 126  S.  W.  733 ;  State  ex 
Inf.  T.  K.  C.  Gas  Co.,  254  Mo.  loc.  dt  532, 
163  S.  W.  S54;  State  ex  rel.  v.  Bank,  174 
Mo.  App.  589,  163  S.  W.  945;  State  ex  rel. 
See  V.  AppUng  et  al.,  177  S.  W.  loc.  <At.752. 
[2]  Keeping  In  mind  the  principles  an- 
nounced in  tbe  above  cases,  and  turning  to 
the  transcript  on  file,  we  find  that  the  Judg- 
ment below  simply  recites  as  to  the  merits  the 
following: 

"And  the  court,  after  bearing  the  evidence 
adduced  on  bebbU  of  both  plaintiS  and  defend- 
ant and  being  fully  advised  in  tbe  premises, 
finds  the  issuea  for  the  plaintiff,  and  the  writ 
of  mandaniuB  pcajred  for  by  the  piointiS  is  by 
the  court  ordered,"  etc. 

We  have  set  oat  at  iMigtb  the  substance  of 
the  pleadings  and  the  evidence  adduced  at 
the  trial.  It  Is  extremely  doubtful,  upon 
the  record  presented  liere,  whether  plaintitT 
was  entitled  to  have  any  of  the  revenue  col- 
lected by  defendant  applied  on  his  judgment. 
The  return  of  defendant,  wWch  seems  to  be 
nncontroverted,  indicates  that  the  whole  of 
the  revenue  collected  and  levied  for  current 
expenses  is  necessary  and  used  for  that  pur- 
pose. The  trial  court  has  failed  to  find  that 
any  particular  sum  is  held  by  defendant 
which  is  applicable  to  tbe  payment  of  plain- 
tiff's judgment.  If  tbe  court  were  to  issue 
a  peremptory  writ  of  mandamus,  based  upon 
the  above  judgment,  what  sum  would  it  re- 
quire tbe  defendant  to  apply,  out  of  the  rev- 
enues collected,  or  to  be  collected,  on  rela- 
tor's judgment?  If  plaintiff  was  entitled  to 
any  part  of  the  revenue  wliich  defendant  had 
on  hand,  or  which  it  might  thereafter  col- 
lect, the  judgment  and  peremptory  writ  of 
mandamus  should  plainly  and  explicitly,  show 
the  amount  which  defendant  was  required 
to  pay  upon  said  judgment  Tested  by  the 
authorities  aforesaid,  tbe  judgment  in  this 
case  was  insuffideut,  as  heretofore  shown,  to 
warrant  the  court  in  issuing  a  peremptory 
writ  of  mandamus  against  defendant,  and 
by  reason  thereof  defendant's  motion  In  ar- 
rest of  judgment  should  have  been  sustained. 

[3]  II.  The  judgment  In  behalf  of  defend- 
ant. In  respect,  to  the  mandamus  proceed- 
ings of  1907,  set  out  In  its  return,  is  not  res 
adjudicata  upon  the  merits;  that  is  to  say, 
tbe  defendant  is  still  indebted  to  plaintiff 
for  the  full  amount  of  the  judgment,  interest, 
and  costs  aforesaid,  as  no  part  of  same  has 
ever  licen  paid.  It  appears  from  plaintlfTs 
petition,  as  well  as  the  alternative  writ,  that 
plaintiff's  judgment  for  $1,183.33  as  damages, 
and  $25.10  as  costs,  was  rendered  by  the 
circuit  court  of  Howell  county.  Mo.,  on  June 
27, 1002.  It  appears  from  said  petition  and 
writ  that  several  executions  were  Issued  up- 
on said  judgment,  and  that  all  of  same  were 
returned  unsatisfied,  as  no  property  could 
be  found  belonging  to  defendant  upon  wMch 
a  levy  could  be  made.  It  Is  further  alleged 
that  defendant  is  a  dty  of  tbe  fourth  class, 
18S  S.W.-38 


and  has  a  mayor,  a  board  of  aldermen,  an 
assessor,  a  dty  collector,  a  dty  treasurer, 
and  all  other  necessary  ofiScers  for  perform- 
ing its  legal  functions.  The  petition  prays 
for  a  writ  of  mandamus  against  defendant 
to  enforce  the  collection  of,  plaintiff's  de- 
mand, including  said  interest  and  costs. 

The  defendant  in  its  return  admits  that  it 
is  a  city  of  the  fourth  class.    It  alleges: 

That  tbe  judgment  aforesaid  "was  not  based 
on  any  contract  liability  of  said  city,  or  for 
any  current  expenses  of  said  city,  nor  on  ac- 
count of  any  salary  due  any  dty  oiGcial  or  em- 
pIoy£;  that  it  was  based  on  an  action  for  dam- 
age* growing  out  of  the  alleged  conversion  of 
eertam  property  claimed  by  said  Gainey; 
*  *  *  that  there  is  .not  now  any  surplus  in 
tbe  general  revenue  fund  of  said  city,  nqr  in 
any  fund,  which  con  be  legally  applied  on  said 
judgment." 

Said  return  also  contains  the  following : 
"For  further  return  respondent  says  that  the 
city  of  Willow  Springs  has  and  does  each  year 
levy  the  full  amount  allowed  by  Constitutioa 
and  laws  of  the  state,  end  it  has  not  at  any 
time  refused  to  do  bo;  that  the  whole  of  the 
revenue  collected  and  levied  for  current  expens- 
es is  necessary,  and  is  used  for  such  purposes." 

I     In  the  written  stipulation  used  at  tbe  trial 
below  It  Is  provided : 

'     "(1)  That   plaintiff   obtained   a  judgmatt   at 
the  time  and  for  the  amount  alleged  in  the  peti- 
I  tion  against  the  dty  of  Willow  Springs,  u>hich 
j  was  for  the  amount  atteged  and  iohich  remains 
I  unpaid.    *    •    •    (3)  That  for  each  of  the  years 
'  since  1907  defendant  has  levied  and  collected 
the    revenues   derived    from   levies    made    each 
year  at  the  rate  of  50  cents  on  the  $100  valua- 
tion.   That  no  surplus  remains  for  any  of  said 
years.    That  the  certificate  of  the  city  treasurer 
hereto  attached  shows  the  facts  as  to  the  rev- 
enues for  1911." 

[4]  Tbe  law  imposes  upon  a  dty  of  this 
class  the  duty  of  keeping  its  streets  and 
crossings  in  a  reasonably  safe  condition  for 
public  use  and  travel.  In  order  to  meet  this 
legal  requirement,  it' must  use  a  part  of  the 
current  revenue  collected  annually  for  this 
purpose.  Where  bonds  have  been  legally 
issued,  it  likewise  becomes  necessary  for  the 
dty  to  levy  and  collect  revenue  with  which 
to  pay  tbe  Interest  thereon,  aud  to  establish 
a  sinking  fund  for  the  payment  of  said  bonds 
at  their  maturity. 

[8,  •]  In  view  of  the  foregoing  we  do  not 
think  it  is  clear,  upon  the  record  before  us, 
that  any  of  tbe  funds  in  tbe  treasury  of  de- 
fendant can  legally  be  applied  to  the  payment 
of  plaintiff's  demand.  Kor  does  it  appear 
from  the  record,  with  any  degree  of  clear- 
ness or  certainty,  that  ail  the  revenue  which 
defendant  can  raise  from  a  50-cent  levy  in 
the  future  will  not  be  necessary  to  pay  the 
salaries  of  its  officers  and  the  current  ex- 
penses'of  said  city.  We  are  therefore  con- 
fronted with  the  question  as  to  whether  re- 
lator is  entitled  to  a  peremptory  writ  of 
mandamus  against  defendant,  requiring  it 
to  make  a  special  levy  for  the  collection  of 
snffldent  revenue  to  pay  the  debt,  interest, 
and  costs  due  plaintiff,  as  aforesaid. 

It  is  conceded  that  plalntlETs  judgment 
against  def«idant  is  based  upon  a  tort.    107 
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Mo.  App.  166,  80  S.  W.  1186.  Sections  11  and 
12  of  article  10  of  our  Constitution,  limiting 
the  rate  of  taxation  to  cities  of  this  charac- 
ter at  SO  cents  on  the  $100  valuation,  have 
no  application  where  the  city  Is  sued  for  a 
tort  and  Judgmoit  rendered  accordingly. 
Where  judgment  has  been  rendered  against 
defendant  for  conTerslon,  It  is  the  duty  of 
the  latter  to  levy  and  collect  sufficient  reve- 
nue to  pay  said  Judgment,  interest,  and  costs, 
although  the  city  may  be  levying  and  col- 
lecting the  full  amount  provided  by  the  Con- 
stitution for  the  salaries  of  its  officers  and 
current  expenses  of  said  city.  Conner  r. 
City  of  Nevada,  188  Mo.  loc.  clt.  153,  86  S.  W. 
266,  107  Am.  St  Rep.  ^14  et  seq.,  and  cases 
Cited.  Judge  Valliant,  speaking  for  this  divi- 
sion, after  a  full  discussion  of  this  question 
in  the  Conner  Case,  supra,  held  that  the 
constitutional  limitations  referred  to  in  sec- 
tions 11  and  12  of  article  10  of  our  Constitu- 
tion have  no  application  to  tortt.  In  188  Ma 
on  page  155,  86  S.  W.  on  page  258,  107  Am. 
St  Bep.  314,  In  the  above  case,  Judge  Val- 
liant said: 

"Beaaoning  along  the  lines  above  referred  to, 
we  see  that  the  liability  of  a  city  for  allowing 
streets  to  remain  so  out  of  repair  for  an  unrea- 
sonable time  as  to  render  them  unsafe  for  use 
is  a  liability  imposed  by  law ;  it  does  not  de- 
pend on  contract;  it  is  not  in  the  technical 
sense  a  debt  Then,  when  we  turn  again  to  the 
clause  in  our  Constitution  on  which  appellant 
relies,  we  see  that  it  refers  only  to  the  contract- 
ing of  debts,  and  makes  no  reference  to  Uability 
for  torts;  it  leaves  that  matter  as  the  common 
law  left  it  •  •  •  Thug  it  will  be  seen  that 
the  question  now  presented,  although  perhaps 
not  heretofore  expressly  decided  in  this  state, 
has  received  judicial  consideration  in  other 
states  which  have  similar  oonstitntional  limita- 
tions, and  so  far  as  the  decisions  have  come  to 
our  notice  they  bold  that  for  a  neglect  of  duty 
of  the  kind  now  in  question  the  city  is  Uable, 
even  though  it  has  reached  the  limit  of  its  pow- 
er to  levy  taxes  and  contract  debts.  It  is  not 
necessary  to  refer  to  any  of  the  many  cases  in 
whi<^  we  have  held  cities  liable  in  such  case, 
without  referring  to  the  constitutional  limita- 
tions referred  to,  because,  as  the  learned  coun- 
sel say,  the  constitutional  question  was  not  dis- 
cussed; but  now  that  our  attention  is  express- 
ly called  to  it  we  see  no  reason  to  take  back 
anything  that  we  have  heretofore  said  on  the 
subject  of  the  city's  liability  for  its  negligence 
in  failing  to  keep  its  streets  in  reasonably  safe 
condition  for  use'  by  the  public.  We  hold  that 
there  is  nothing  in  our  Constitution  to  limit 
that  liability." 

We  are  satisfied  with  the  principles  of  law 
declared  in  the  Conner  Case,  supra,  and 
rule  that  they  are  applicable  to  the  case 
at  bar.  The  undisputed  facts  disclosed  by 
the  record  before  us  are  clearly  sufficient  to 
warrant  the  court  in  issuing  a  peremptory 
writ  of  mandamus  against  defendant  for  the 
purposes  hereinafter  mentioned. 

We  accordingly  reverse  and  remand  the 
cose,  with  directions  to  the  trial  court  to 
set  aside  the  judgment  heretofore  entered  by 
it  in  this  cause,  and  to  enter  a  new  judg- 
ment in  favor  of  relator  and  against  said 
defendant,  requiring  the  latter,  within  such 


reasonable  time  as  the  trial  court  may  desig- 
nate, to  make  a  levy,  or  successive  levies, 
sufficient  to  satisfy  said  Judgment,  Interest 
and  costs  (specifying  the  amounts),  and  to 
collect  and  apply  the  revenue  thus  collected 
to  the  payment  of  plaintiff's  judgment,  inter- 
est, and  costs  aforesaid.  When  the  judg- 
ment has  been  rendered  as  heretofore  indi- 
cated, the  trial  court  is  further  directed  to 
Issue  in  due  form  a  peremptory  writ  of 
mandamus  against  said  defendant,  for  the 
purpose  of  enforcing  the  provisions  of  said 
judgment. 

BBOWN,  C.,  not  sitting. 

PEB  CUBIAM.  The  foregoing  opinion  of 
BAILEY,  C,  Is  adopted  as  the  opinion  of 
the  court    All  concur ;  BLAIB,  J.,  In  result 


BTAN  V.  GORMAN  et  aL    (No.  17852.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 

Feb.  28,  1816.) 

Tknanct  in  Comxon  «=337— Action  roB  Ao- 

OOU  NTING— LaCHBS. 

A  tenant  in  common  owning  tem  twenty- 
fourths  intwest  in  real  property,  who  acquiesces 
for  thirty-seven  years  in  the  management  of 
the  property  by  her  mother,  as  shown  by  month- 
ly and  annual  accounts  rendered  by  the  mother, 
cannot,  after  the  death  of  the  mother  and  of  sev- 
eral other  witnesses  and  the  destruction  of  pa- 
pers showing  the  details  of  the  transaction, 
mcintain  an  action  against  the  mother's  person- 
al representative  and  the  cotenants  for  an  ac- 
counting of  the  difference  between  one-fifth  of 
the  rentals  paid  to  her  after  deducting  the  dow- 
er interest  of  the  mother  and  expenses,  and  the 
ten  twenty-fourths  to  whidi  she  was  entitled, 
being  barred  by  laches. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Gent  Dig.  |  106;   Dec.  Dig.  «s»37.1 

Appeal  from  St  Louis  (Circuit  Court ;  Cteo. 
C.  Hitchcock,  Judge. 

Suit  by  Ellen  Gorman  Ryan  against  John 
I.  Gorman  and  others.  From  a  J&dgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

W.  B.  &  Ford  W.  Thompson,  of  St  Louis, 
for  appellant  Frank  A.  Thompson,  of  St 
Louis,  for  respondents. 

GRAVES,  P.  J.  This  Is  a  partition  suit 
in  which  an  accounting  for  rents  is  sought 
A  reference  was  ordered  by  the  circuit  court 
and  the  parties  given  time  in  which  to  agree 
upon  a  referee.  Within  the  time  Hon.  George 
V.  Reynolds  was  agreed  upon  as  the  referee, 
and  in  due  time  took  the  testimony  and  re- 
ported the  same  with  his  findings  of  facts 
and  conclusions  of  law  to  the  court  He 
found  that  the  plaintiff  was-  entitled  to  iiar- 
tition  and  to  the  interest  in  the  estate  that 
she  claimed,  but  that  she  was  not  entitled 
to  an  accounting.  He  further  found  that 
defendants  did  not  and  were  not  contesting 
the  right  of  plaintiff  for  a  partition. 

I'he  pleadings  in  the  case  are  thus  con- 
cisely analyzed  by  the  learned  referee: 


4s>For  other  cases  ■••  same  totrtc  una  KEY-NUMBBR  In  all  Ker-Numberad  DISmU  anfl  Indne* 
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"Plaintiff,  after  ailing  the  source  of  title 
of  herself  and  defendants,  aUeees,  and  it  is  not 
denied,  that  the  defendants,  John  I.  Gorman 
and  Roger  £1.  Gorman,  are  each  entitled  to  a 
^*/is  interest  in  the  premises,  and  that  the 
plaintiff  is  entitled  to  a  ">As  interest  in  the 
rents  and  premises.  Plaintiff  then  avers:  That 
Jane  Gorman  collected  as  rents,  to  which  the 
plaintiff  claims  to  be  entitled,  from  the  6th  of 
February,  1864,  down  to  the  15th  of  April,  1910, 
the  date  of  her  death,  a  total  amonnt  of  ^16,- 
175.67.  That  the  plaintiff  is  entitled  to  interest 
OB  the  amonnts  received  by  Jane  Gorman  at  6 
per  cent,  per  annum  up  to  April  IS,  1910, 
amounting  to  $963.29,  or  a  total  of  $17,138.06. 
That  Jane  Gorman,  during  her  life,  paid  plain- 
tiff $12,822.93;  that  plaintiff  has  given  credit  to 
Jane  Gorman  for  interest  at  6  per  cent,  on  said 
payments,  amonnting  to  the  sum  of  $770.70,  and 
that  the  plaintiff  is  stiU  entitied  to  $3,645.33, 
balance  due  ber  after  allowing  all  just  credits 
and  obets.  The '  petition  then  seeks  a  parti- 
tion in  accordance  with  the  interests  above  set 
forth,  and  prays  an  acconndng  with  the  defend- 
ants as  heirs  at  law  of  Jane  Gorman  for  the 
rents  of  the  premises  and  with  John  I.  Gorman 
as  administrator  of  the  estate  of  Jane  Gorman. 
The  defendants'  answer  is :  First,  a  general  de- 
nial; second,  a  plea  of  stated  account,  pay- 
ment, and  settlement  .on  the  16th  of  each  month 
and  of  every  year;  third,  statute  of  limitations ; 
fourth,  ladies;    fifth,  estoppel:" 

It  should  bo  added  to  the  foregoing  that 
the  reply  was  a  general  deuiaL  The  report 
of  the  referee  was  approved  by  the  court, 
and  an  Interlocutory  Judgment  In  partition 
entered  In  accordance  with  the  recommen- 
dation of  the  referee.  From  this  it  appears 
that  the  real  contest  here  is  only  the  money 
sum  of  $3,545.33.  The  following  findings  of 
fact  and  conclusions  of  law  were  made  by 
the  referee: 

"The  referee  respectfully  reports  that  he  has 
found  the  facts  as  developed  by  the  testimony 
in  this  case,  a  transcript  of  which  is  herewith 
retomed  to  the  court,  to  be  as  follows: 

"First  That  the  parties  are  entitled  to  a  par- 
tition of  the  premises  in  accordance  with  the 
prayer  in  plaintiff's  petition.  This  is  not  dis- 
puted by  the  defendants.  The  shares  and  in- 
terests of  the  parties  as  set  out  in  plaintiff's 
petition  are  also  admitted  in  the  defendants' 
answer,  and  there  is  no  difference  between  the 
parties  as  to  this. 

"Second.  On  the  question  of  whether  or  not 
the  plaintiff  is  entitled  to  an  accounting  against 
the  defendants:  The  testinuHiy  disclosed  that 
Mrs.  Jane  Gorman,  during  her  lifetime,  collect- 
ed the  rents  for  the  property  known  as  the  'Old 
Bock  Bakery"  property  on  the  15th  ct  each 
month.  She  collected,  from  and  after  the  death 
of  Patrick  Gorman,  the  rents  of  said  real  estate. 
The  rents  from  the  12th  of  January,  1912,  to 
the  11th  of  January,  1917,  will  amonnt  to 
$3,000  a  year.  The  property  was  leased  to  the 
Henze  Old  Rock  BaKery  Company  from  1902 
to  1912,  and  there  is  an  extended  lease  from 
1912  to  1917  to  the  same  company. 

"The  referee  finds  that  each  month  Mrs.  Jane 
Gorman  accounted  to  the  plaintiff  in  this  case 
for  her  proportionate  share  of  the  rents  from 
this  property,  and  that  at  the  end  of  each  year, 
particularly  beginning  with  the  year  1898,  and 
down  to  her  death,  she  rendered  an  annual 
statement  of  the  rents  collected  by  her  from  this 
property  to  each  of  the  children,  and  particular- 
ly uie  plaintiff  in  this  case. 

"There  was  never  any  objection  made  by  the 
plaintiff  to  the  amount  she  received  as  her  por- 
tion of  the  rents  collected  to  her  mother,  Mrs. 
Gorman.  She  apquiesced  in  her  mothers  col- 
lecting the  rents  and  in  her  mother's  manage- 


ment of  the  property.  She  wrote  to  her  half- 
brother,  the  defendant  Roger  B.  Gorman,  on 
the  lOtb  day  of  May,  1010,  that  she  was  well 
satisfied  with  the  way  her  mother  had  handled 
the  property. 

"On  ue  death  of  Mrs.  Gorman,  the  plaintiff, 
her  half-brother,  an  aunt,  a  cousin,  ana  an  old 
negro  servant  of  the  family  were  present  in  Mrs. 
Gorman's  house,  and  went  over  her  papers.  All 
of  Mrs.  Gorman's  canceled  checks  and  check- 
books were  thrown  into  a  waste  basket  and  de- 
stroyed to  the  defendant  Sageir  B.  Gorman. 
On  the  loth  of  each  month,  and  up  to  the  day 
of  her  death,  Mrs.  Gorman  paid  to  the  plaintiff 
her  proportionate  share  of  the  rents  received  by 
Mrs.  Gorman  for  the  Old  Rock  Bakery  prop- 
erty. 

"There  is  no  way  nor  means  by  which  the  de- 
fendants could,  if  required,  render  an  account- 
ing to  the  plaintiff  for  the  rents  received  by 
Mrs.  Gorman  during  her  lifetime: 

"First  Because  of  the  destruction  of  her 
checks  and  papers. 

"Second.  Officers  of  the  Boatmen's  Savings 
Bank,  where  Mrs.  Gorman  kept  her  money,  tes- 
tified that  the  bank  books  were  destroyed  every 
ten  years,  and  that,  even  though  these  bank 
books  were  still  in  existence,  they  would  not 
show  to  whom  checks  drawn  by  depositors  of 
the  bank  were  made  payable. 

"Mrs.  Gorman  accounted  to  the  plaintiff,  as 
guardian  of  the  plaintiff  during  her  minority, 
tor  the  plaintiff's  interest  in  the  rents  of  the 
property.  Final  settlentents  were  made  in  the 
minor's  estate  to  the  probate  conrt  of  St.  Iiouis, 
and  satisfaction  acknowledged  by  the  minor  in 
the  probate  court  of  St  Txjuis.  Afterwards,  as 
stated  above,  the  monthly  paymoits  wenre  made 
direct  to  the  plaintiff,  when  she  had  attained 
her  majority.  The  plaintiff  is  a  woman  of  edu- 
cation and  intelligence." 

From  the  above  findings  of  fact  the  referee 
reports  that  bis  ooadusions  of  law  on  the 
above  facts  are: 

"First  That  the  property  should  be  j^arti- 
tioned  in  compliance  with  the  plaintiff's  petition. 

"Second.  That  ther^  has  been  an  accounting 
rendered  to  the  plaintiff  by  Mrs.  Jane  Gorman 
during  her  lifetime^ 

"Third.  That  the  plaintiff  is  not  entitled  to 
an  accounting,  because  she  has  been  guilty  of 
laches. 

"Fourth.  That  the  plaintiff  is  not  entitled  to 
an  accounting,  because  she  is  estopped  to  deny 
the  correctness  of  the  accounts  rendered  and 
the  payment  made  to  her  by  Mrs.  Gorman 
monthly  and  yearly. 

"Fifth.  That  the  plaintiff  is  not  entitled  to 
an  accounting,  owing  to  the  death  of  Mrs.  Jane 
Gorman,  and  the  impossibility  of  her  estate  or 
the  defendants  to  account  to  the  plaintiff  by 
reason  of  the  destruction  of  all  the  papers  and 
books  bearing  on  the  disbursements  and  re- 
ceipts of  rents  by  Mrs.  Gorman. 

'VThe  referee  respectfully  reports  that  in  his 
opinion,  based  on  the  evidence  in  this  case,  the 
defendants  have  proven  their  defenses  of  settle- 
ment and  accounting  between  the  parties,  es- 
toppel of  the  plaintiff,  and  laches  of  the  plain- 
tiS,  as  set  out  in  their  answer.  The  referee 
respectfully  recommends  that  the  defendanto  be 
not  required  to  render  an  accounting  to  the 
platotiff." 

Exceptions  were  filed  to  the  referee's  re- 
port but  overruled  by  the  trial  court  in  its 
interlocutory  judgment  aforesaid,  From 
such  interlocutory  judgment  the  plaintiff 
has  appealed. 

I.  In  1848  Dennis  Murpbey  died,  .leaving 
a  will  by  the  terms  of  which  he  left  this 
property  to  Patrick  Gorinan  and  his  wife, 
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Margaret  Oorman.  Margaret  Gorman  was 
the  daughter  of  Murpbey.  Margaret  Gor- 
man died  In  1860,  leaving  three  sons,  Thom- 
as J.,  William  D.,  and  Francis  P.  Oorman, 
and  one  daughter,  Ellen,  the  plaintiff  In  this 
case.  This  left  the  husband  Patrick  Gorman 
owner  in  fee  of  the  property  under  the  law 
then  in  force  In  this  state.  Patrick  Gorman 
was  remarried  to  Jane  Brady  and,  by  the 
second  wife  Jane,  bad  two  sons,  the  defend- 
ants In  this  case.  Patrick  Gorman  died  in 
December,  1803,  without  a  will,  leaving,  as 
his  widow, 'the  second  wife  Jane,  and  the 
six  children  above  named.  E^ch  of  the  six 
dilldren  were  entitled  to  an  undivided  one- 
sixth  of  this  property  subject  to  the  widow's 
dower.  Thomas  J.  Gorman,  a  son  by  the 
first  wife,  died  June  18,  1877,  unmarried, 
and  left  his  two  brothers  and  sister  of  the 
whole  blood  and  the  two  half-brothers  as 
his  heirs.  This  gave  William  D.,  Francis  P., 
and  Ellen  Gorman,  of  the  full  blood,  an  ad- 
ditional 1/24  interest  in  the  prc^erty,  and 
gave  John  I.  and  Roger  E.  Gorman,  half- 
brothers,  an  additional  1/4 «  interest  in  the 
property. 

In  February,  1877,  the  widow,  Jane,  bought 
the  one-sixth  interest  of  William  D.  This 
was  before  the  death  of  Thomas  J.,  and, 
after  the  death,  he  acquired  the  i/t«  in- 
terest aforesaid.  This  '/z*  interest  he  sold 
to  the  widow  in  July,  1879.  April  19,  1895, 
FY-ank  P.  Gorman  conveyed  hl&  interest, 
the  V24  of  the  estate,  to  the  husband  of 
Ellen,  and  this  was  deeded  by  the  husband 
to  Ellen  in  1907.  At  this  date  the  interests 
stood:  The  widow  had  her  dower  and  '/a* 
interest  in  the  fee;  the  plaintiff  Ellen  had 
10/tt  of  the  estate;  and  the  two  half-broth- 
ers of  Ellen,  John  I.  and  Roger  E.,  each  had 
0/4  s  of  the  estate.  TJp  to  the  year  1870  the 
rents  were  all  collected  by  the  administrator, 
but  Ellen's  part  was  turned  over  to  the 
widow,  who  was  her  guardian.  These  are 
accounted  for  in  the  settlements  in  probate 
court.  Ellen  Gorman  became  of  age  in  1870, 
and  eight  years  later  married  M.  I.  Ryan 
her  present  husband, 

TJp  to  a  short  time  prior  to  the  death  of 
Thomas  in  1877,  the  widow  was  entitled  to 
her  dower,  and  the  children  to  one-sixth  of 
the  remainder  of  the  rents.  Shortly  before 
the  death  of  Thomas,  the  widow  acquired 
William's  one-sixth,  and  thereafter  she  was 
entitled  to  her  dower  interest  and  Mt  of  the 
rents.  Later  she  got  the  interest  inherited 
by  William  from  Thomas,  and  she  was  then 
entitled  to  her  dower  interest  and  </««  of 
the  remaining  rents.  It  appears,  however, 
that  upon  the  close  of  the  administration  in 
1870  the  widow  collected  and  divided  the 
rents.  After  the  death  of  Thomas,  in  1877, 
she  seems  to  have  thought  each  child  was 
entitled  to  a  one-fltth  interest  In  the  rents 
after  the  deduction  of  her  dower.  Settle- 
ments which  she  made  in  the  probate  court, 


as  guardian  for  the  minor  sons  and  stepsons, 
would  BO  indicate;  All  parties  seem  to  have 
proceeded  upon  the  theory  that  the  sons  by 
the  second  marriage,  after  the  death  of 
Frank,  had  the  same  Interest  as  the  diildren 
by  the  first  marriage.  It  Is  shown  that  at 
least  from  July  15,  1898,  to  the  time  of  Jane 
Gorman's  death,  she  made  to  Mrs.  EUen 
Ryan,  the  plaintiff,  statements  of  account  in 
this  form: 

"St  LouU,  July  IE,  USS. 
"Statement  of  renta  ot  bakery   building,  Noa.   417 
and  419  Lucaa  avenue,  for  one  year  from  Juljr 
15,  1897,  to  July  15,  1898: 
Bent  from  July  16,  U97,  to  July  15,  1898....  (2,100.00 
Less  commission  collecting,  etc.,  4%..  fXM 
Fire  Insurance  1  yeaiv- 

Bulldlnx    122.50 

Rents    -30.00       62.50        148.50 

12,251.50 
Leu  one-third  Mrs.  Jane  Oormaii 750.50 

tl.501.00 

Eaob  share,   one-flfth (300.20 

Cr.  By  casH  11  moa.  |24.00  each 264.00 

Balance    doe.. |  SS.20" 

Several  of  these  were  In  evidence,  but,  as 
they  are  all  in  the  same  form,  the  above  will 
suflice.  They  were  Introduced  by  defend- 
ants, but  gotten  from  the  plaintiff.  Defend- 
ants showed  the  destruction  of  all  old  papers, 
checks,  bank  books,  etc,  when  Mrs.  Jane 
Gorman  gave  up  her  house  shortly  before  her 
death.  They  showed  the  death  of  a  number 
of  witnesses  who  would  have  had  knowledge 
of  the  matters  pertaining  to  the  rents  from 
1870  to  1910,  the  year  of  her  deatli.  They 
showed  that  the  payments  to  Mrs.  Ellen 
Ryan  could  not  be  traced  through  the  bank 
books. 

The  real  contention  of  the  plaintiff  Is,  as 
we  gather  it  from  the  brief  of  learned  coun- 
sel, that  Jane  Oorman  was  in  error,  during 
all  these  years,  from  1877  to  1910,  in  pay- 
ing her  one-flfth  of  the  rents  after  deduct- 
ing dower,  when  she  should  have  received 
»/24,  and  in  paying  her  Vs  of  the  rent  after 
she  bought  out  her  brother  in  1905,  when 
she  should  have  received  i»/s*  of  the  rent 
after  deducting  dower.  And  further,  that 
the  widow  should  not  be  allowed  for  collect- 
ing. It  will  be  noted  in  the  accounts  stated, 
given  to  Mrs.  Ryan  at  the  end  of  each  year, 
a  commission  of  4%  for  collection  Is  made. 
During  all  these  years,  from  1877  to  1910, 
this  plaintiff  evidently  acquiesced  in  the  man- 
ner in  which  the  rents  were  collected  and 
distributed,  and  In  the  diarges  made  there- 
for. In  fact,  in  May,  1910,  after  the  death 
of  her  stepmother,  she  wrote  a  letter  to  one 
of  the  defendants  in  which  she  said: 

"You  will  be  surprised,  I  am  sure,  at  what 
I  write,  but  I  think,  and  Mr.  Ryan,  too,  it  will 
be  for  the  best.  While  Mother  lived  we  had  too 
much  love  and  respect  for  her  and  were  aatitfied 
with  the  manner  the  donducted  the  affaire  of  the 
hakerti  and  would  not  cross  her.  Perhaps  be- 
fore this  letter  reaches  yon,  you  will  have  re- 
ceived a  letter  ttom  Mr.  W.  B.  Thompson;   he 
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Bent  for  me  yesterday,  and  saw  Mr.  Ryan  this 
morning.  Mr.  Thompson  thinks  we  ought  to 
form  a  corporation  as  a  protection  for  us  all: 
he  explained  it  very  thoroughly  to  me  and  I 
think  it  will  be  a  very  good  tning  for  ns  aU." 

Even  at  tbls  time  she  was  satisfied  with 
the  manner  In  ■which  the  business  had  been 
conducted.  The  only  business  was  the  col- 
lection and  distribution  of  the  rents,  and 
looking  after  the  leases,  the  insurance,  and 
taxes  on  the  property.  During  the  whole 
time  the  property  was  occupied  by  tenants, 
and  practically  the  same  tenant.  At  Inter- 
vals the  rents  were  Increased.  What  this 
woman,  as  the  agent  (whether  self-constitut- 
ed or  not  is  not  very  material)  of  all  parties 
in  the  management  of  this  property,  paid 
out  for  insurance  and  taxes,  does  not  clear- 
ly appear.  It  does  appear  that  she  must 
have  paid  oat  considerable.  She  even  in- 
sured the  payment  of  rents.  From  1877  to 
1910  we  do  not  hear  a  murmur  from  this 
plaintiff  about  not  getting  her  full  quota  of 
rent  When  forced  to  do  so  by  the  court, 
In  her  amended  petition,  she  admits  to  hay- 
ing received  $12,822.83,  but  claims  that  she 
■bonld'  have  received  $16,175.67.  She  waits 
until  witness  after  witness  has  died,  she 
watts  tmtll  the  widow's  papers  had  been 
consigned  to  the  flames,  and  even  antil  her 
lips  were  afterward  sealed  by  death,  and 
then  concludes  after  37  years  of  acquiescence, 
that  she  wants  a  statement  of  an  account 
for  rents,  although  she  had  received  one 
each  year  at  least  from  189S.  In  fact,  it  is 
reasonable  to  say  that  she  acqutesced  In  the 
course  of  conduct  from  1870,  the  date  of  her 
majority,  to  the  filing  of  this  amended  peti- 
tion. Her  first  petition  asked  for  no  ac- 
counting. Then  <>he  thought  of  getting  the 
business  incori>orated,  as  appears  from  her 
letter  and  a  letter  from  her  counsel  in  this 
record.  Whether  a  failnre  to-lnrluce  the  in- 
corporation of  the  business  induced  the  rais- 
ing of  this  stale  claim  is  a  matter  of  slight 
Qieculatimi,  but  the  inference  Is  strong  that 
It  is  the  outgrowth  of  such  failure.  The 
referee  was  right  when  he  held  that  her 
laches  in  the  matter  would  debar  her  from 
an  accounting.  The  case  discloses  every 
element  of  an  estoppel  by  laches.  Speaking 
of  an  accounting.  In  1  Oyc.  p.  430,  it  is  said: 
"The  lapse  of  a  long  time  (twenty  years)  l>al- 
anccs  the  account  of  all  antecedent  transactions, 
in  the  absence  of  disability  or  some  act  or  ad- 
mission of  liabiUty  to  account,  and  an  account- 
ing will  not  be  decreed  after  a  great  lapse  ot 
time,  especially  after  the  party  has  by  bis  con- 
duct acquiesced  in  the  construction  of  his  rights 
which,  if  correct,  would  make  an  account  un- 
necesaary,  or  when,  on  account  of  complain- 
ant's delay,  the  transactions  have  become  so  ob- 
-flcured  by  the  lapse  of  time,  death  of  parties  and 
witnesses,  and  loss  of  papers  and  evidence,  that 
a  just  and  accurate  account  cannot  be  stated." 

In  the  same  work,  at  page  431,  It  is  fur- 
ther said: 

"Where  an  account  is  impossible  of  statement 
because  of  an  absence  of  evidence  upon  which 
any  result  can  be  baa«d,  the  eourt  will  leave  the 
parties  as  they  are  found,  and  where  complaint 
was  ao  at  fault  in  the  course  of  the  transactious 


involved  as  to  render  an  accurate  statement  of 
the  accounts  impossible,  a  court  of  equity  will 
not  interfere." 

In  Dexter  v.  MacDonald,  196  Mo.  loa  dt. 
400,  95  S.  W.  367,  et  seq.,  Fox,  J.,  said: 

"In  Smith  v.  Clay,  Ambler,  645,  3  Bro.  C.  0. 
640,  Lord  Camden  said:  'A  court  of  equity, 
which  is  never  active  in  relief  against  con- 
science, or  public  convenience,  has  always  re- 
fused its  aid  to  stale  demands,  whm  the  party 
has  slept  upon  his  rights,  and  acquiesced  for  a 
great  length  of  time.  Nothing  can  call  forth 
this  court  into  activity  but  conscience,  good 
fisith,  and  reasonable  diligence;  where  these  are 
wanting,  the  court  is  passive  and  does  nothing. 
Laches  and  neglect  are  always  discountenanced, 
and,  therefore,  from  the  beginning  of  tMs  juris- 
diction, there  was  always  a  limitation  to  suits 
in  this  court' " 

"Acquiescence  or  delay  for  a  length  of  time 
after  a  man  is  in  situanon  to  enforce  a  right, 
and  with  full  knowledge  of  facts,  is,  in  equity, 
a  cogent  evidence  of  a  waiver  ana  abandonment 
of  the  right  Lapse  of  time,  when  it  does  not 
operate  as  a  positive  or  statutory  bar,  operates 
in  equity  as  an  evidence  of  assent,  acquiescence, 
or  waiver.  The  two  propositions  of  bar  by 
l^gth  of  time,  and  bar  by  acquaintance,  are  not 
distinct  propositions.'  They  constitute  but  one 
proposition.''  Kerr  on  Fraud  and  Mistake,  pp. 
299,  305. 

The  law  upon  the  subject  of  laches  is  wfell 
stated  in  the  case  of  German  American  Semi- 
nary V.  Klefer,  43  Ml<*.  1(X5,  4  N.  W.  636. 
That  was  a  proceeding  tn  equity  to  comp^ 
the  d^endant  to  account  tor  money  which 
it  la  claimed  was  held  by  him  In  trust  for 
the  seminary.  In  the  discussion  of  the  prop- 
ositions Involved  In  that  case,  the  court  thus 
very  clearly  and  correctly  stated  the  rea- 
sons for  the  mle  In  the  application'  of  the 
doctrine  of  laches: 

"But  another  fact  is  also  of  high  importance. 
'W  hile  complainant  has  been  delaying  to  bring 
suit  against  this  defendant,  quite  a  number  of 
persons  who  must  have  known  the  principal 
facts  in  the  case  have  been  taken  away  by  death. 
Among  these  are  Karl  Busch  and  Edward  Ec- 
card,  two  of  the  trustees  who  were  present  at 
the  sale,  Rudolph  IMefenbeok,  who  acted  as  auc- 
tioneer in  making  the  sale,  Anthony  laederie, 
who  was  prominent  as  a  member  of  the  corpo- 
ration in  making  the  ssde,  and  Arnold  Kaiclien, 
one  of  the  purchasers.  Thus  a  very  considera- 
ble proportion  of  all  the  persona  who  presump- 
tively knew  all  the  facts  can  no  longer  testify 
to  them,  and  it  is  manifest  from  the  discrepan- 
cies in  the  testimony  given  by  others  that  their 
memory  of  the  facts  has  been  moch  obscured  by 
time.  If  the  defendant's  oonnection  with  the 
transaction  liad  but  recently  come  to  the  knowl- 
edge of  the  officers  of  the  corporation,  this  might 
be  no  conclusive  reason  for  refusing  to  the  com- 
plainant relief;  Imt  it  would  be  the  height  <^ 
injustice  to  permit  comii^ainant,  with  full  knowl- 
edge of  the  facts,  to  delay  suit  while  the  persons 
who  were  familiar  with  the  facts  were  one  by 
one  passing  away,  and  at  last  bring  suit  nnder 
drcumstoncea  which  at  the  best  must  leave  the 
court  in  doubt  whether  the  remaining  evidence 
does  not  disclose  a  partial,  defective,  and  mis- 
leading case.  A  court  of  eqnity  ougl^  to  refuse 
interference  under  such  circumstances.  Campau 
V.  Van  Dyke,  15  Mich,  371;  Euascli  v.  Miller, 
26  Mich.  1." 

Mr.  Justice  Fuliei:,  In  Hammond  v.  Hop- 
kins, 143  U.  S.  loc.  dt  274,  12  Sup.  Ct  435, 
36  L.  Ed.  134,  thus  very  appropriately  ex- 
presses the  necessity  and  reason  for  the  rigid 
enforcemoit  of  the  rule  of  diligence: 
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"Wbere  tbe  seal  of  death  has  closed  the  lips 
of  those  whose  character  is  involved,  and  lapse 
of  time  has  impaired  the  recollection  of  transac- 
tions and  obscured  their  details,  the  welfare  of 
society  demands  the  rigid  enforcement  of  the 
rule  of  diligence.  The  hourglass  must  supply 
the  ravages  of  the  scythe,  and  those  who  have 
Slept  upon  their  rights  must  be  remitted  to  the 
repose  from  whidi  they  should  not  have  been 
aroused," 

A  review  of  all  the  authorities,  both  In  this 
state  and  foreign  Jurisdictions,  upon  the 
subject  now  under  discussion,  clearly  demon- 
strates that  the  courts  of  this  country  are 
inclined  to  more  rigidly  enforce  the  doctrine 
of  laches  and  deny  recoveries  on  the  ground 
of  delay  in  the  institution  of  either  legal 
or  equitable  proceedings,  where  the  party 
to  the  original  traosactloa  sought  to  be  en- 
forced Is  dead.    This  is  as  it  should  be. 

For  40  years  this  plalntlfT,  a  mature  wo- 
man, acquiesced  In  the  conduct  of  Jane  Gor- 
man in  the  collection  and  disbursement  of 
these  rents.  She.  was  possessed  of  all  the 
facts.  The  law  presumes  her  knowledge  of 
the  law.  After  these  long  years  of  acquies- 
cence, when  many  of  the  witnesses  have  pass- 
ed to  their  final  resting  place,  when  documen- 
tary evidence  has  been  destroyed,  when  the 
memory  of  witnesses  yet  living  has  been 
dimmed  by  time,  and  when  the  chief  actor 
has  her  lips  sealed  by  death,  it  Is  too  late  for 
a  court  of  conscience  to  reflect  upon  the 
good  name  and  character  of  Jane  Gorman. 
Plaintiff  could  and  should  have  entered  her 
protest  sooner.  It  is  not  a  case  where  Jane 
Gorman  was  claiming  everything.  She  was 
doing  what'  she  thought  was  right  and  legal, 
and  what  this  plaintiff  evidently  then  so 
thought  The  ladies  of  plaintiff  estops  her 
from  the  accounting  asked. 

n.  There  may  be  other  grounds  upon 
which  the  Judgment  nisi  can  be  sustained, 
but  having  disposed  of  the  matter  as  above 
indicated  we  have  not  gone  thoroughly  into 
them.  Counsel  for  defendants  in  the  brief 
say  that  U  it  is  conceded  that  plaintiff  was 
entitled  to  all  the  rent  she  claims  in  her  pe- 
tition, yet  she  would  be  responsible  for  her 
proportionate  part  of  the  taxes,  insurance, 
and  r^air  expoises  paid,  and  they  add  that 
even  the  present  record  shows  that  if  she  be 
charged  with  her  part  of  these  sums  (al- 
though not  shown  for  near  all  the  time)  she 
has  already  received  more  than  (2,000  In  ex- 
cess of  the  amount  due  her.  This  would  be 
a  very  interesting  subject  for  Investigation 
had  we  not  reached  the  conclusiwi  sniwa 
upon  the  question  of  laches. 

It  stands  conceded  that  the  parties  are  ea- 
tltled  to  partition.  It  follows,  therefore, 
that  the  interlocutory  Judgment  In  parti- 
tion should  be  affirmed,  and  the  cause  re- 
manded to  the  clrcdlt  court,  to  the  end  that 
a  sale  may  be  had  and  a  flnaljudgment  aind 
order  of  distribution  made. 

It  la  so  ordered.    All  concur. 


STATE  V.  WADB.    (Na  18TU.) 

(Supreme  Court  of  MissourL    March  1,  1916.) 

1.  Indictment  and  Information  «=>109  — 
StTFFiciENCT— Statement  of  Offense. 
Under  the  constitutional  requirement  that 
a  person  charged  with  crime  is  entitled  to  be  in- 
formed of  the  nature  and  cause  of  the  accusa- 
tion against  him,  to  charge  a  statutory  crime 
nothing  material  can  be  left  to  intendment  or 
implication,  but  the  charge  must  specifically 
bring  accused  within  the  material  words  of  the 
statute. 

[Ed.  Note. — For  other  eases,  see  Indictment 
and  InformaUon,  Cent  Dig.  §|  286-288:  Dec 
Dig.  <S=>109.] 

Z.  Gaming  «s»74(4)— Ebbpino  Gamino  Ta- 
BUE— Statute— Ckap  Table>— "Ant  Kind 
OF  Gambmno  Device." 

Under  Rev.  St  1909,  {  4700,  making  it  a 
felony  to  keep  any  table  or  gambling  device 
commonly  called  ABC,  faro  bank,  E  O,  rou- 
lette, etc.,  or  any  kind  of  a  gambling  table  or 
■(ambling  device,  the  general  words  are  limited 
by  the  rule  of  eJusdem  generis  to  devices  simi- 
lar to  those  named,  but  include  a  table  duly 
marked  and  arranged  for  the  purpose,  on  which 
is  played  the  game  of  craps  by  means  of  dice 
for  money  or  property. 

[Eki.  Note. — For  other  cases,  see  Gaining. 
Cent  Dig.  I  196;    Dec.  Dig.  «=>74(4).] 

3.  Gamino  «s390(2)— Inpobmation— Dbbcbif- 
TiON  or  Deviob. 

An  information  for  keeiping  a  gambling  de- 
vice not  of  the  kind  named  m  the  statute  must 
sufficiently  describe  the  device  to  bring  it  with- 
in the  class  of  the  named  deviees. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Ont  Dig.  i  251;   Dec.  Dig.  <S=»90(2).l 

4.  CbiminaX/  Law  «:s>S04(21)— Btidbnob-^o- 

DICIAX  NOTICB-K^lAP  XaBUB. 

Courts  cannot  judicially  know  what  con- 
stitutes a  crap  table  or  how  the  game  of  craps 
is  played. 

[E5d.  Note.— For  other  cases,  see  Criminal 
liaw  Cent  Dig.  g{  716,  717,  2951% ;   Dec.  Dig. 

6.  Gaminq   «i990(2)  — Information  — Kbbf- 

INO  Gaming  Table. 

An  information  charging  a  defendant  with 
setting  u|^  and  keeping  a  certain  table  and  gam- 
bling device  commonly  called  a  crap  table  does 
not  describe  the  device  sufficiently  to  show  that 
it  was  of  the  same  class  as  the  devices  named 
in  Rev.  St  1909,  !  4750,  so  as  to  bring  it  with- 
in the  general  words  of  that  statute,  and  there- 
fore does  not  state  an  offense  under  the  stat- 
ute. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  i  251;  Dec  Dig.  <e=>90(2).] 

6.  Gaming  «s>94<2)  —  Variahob  —  Graf  Ta- 
bles. 

Proof  that  the  table  kept  by  defendant 
though  used  for  the  purpose  of  puying  crapa, 
was  different  in  design  and  constriiietion  from 
those  commonly  known  as  crap  tables  is  at  vari- 
ance with  an  information  charging  the  keeping 
of  tables  commonly  known  as  crap  tables. 

[Ed.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  is  276-283;    Dec  Big.  «=s.94(a.J 

Bond  and  Walker,  JJ.,  dissenting; 

In  Btmc.  Appeal  from  Criminal  Court, 
Buchanan  County;  Thomas  F.  Ryan,  Judge. 

Richard  Wade  wo^  convicted  of  keeping  a 
gaming  table,  and  be  appeals.  Reversed  and 
remanded.  - 
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On  tbe  2d  day  of  March,  1914,  the  pros»- 
(rattng  attorney  of  Buchanan  county  filed  In 
the  criminal  court  of  that  county  an  Informa- 
tion, which,  omitting  formal  parts.  Is  as  M- 
lows: 

"That  at  said  county  Richard  Wade,  at  118^ 
North  Fifth  street,  in  the  city  of  St.  Joseph, 

*  *  *  did  them  and  there  willfully,  unlaw- 
fully and  feloniously  set  up  and  keep  a  certain 
table  and  gambling  device  commonly  called  a 
crap  table,  which  said  crap  table  was  then  and 
thei«  and  on  said  other  days  and  times  a  gam- 
bliog  device  adapted,  devised  and  designed  for 
the  purpose  of  playing  games  of  chance  tor  mon- 
ey   and   property;    and     did    then    and    there 

*  *  *  unlawfully  and  feloniously  indoM,  en- 
tioe  and  permit  certain  persons,  to  wit,  •  *  * 
to  bet  and  play  at  and  upon  a  game  played  on 
and  by  means  of  such  gambling  device." 

On  this  Information  defendant  was  tried 
and  convicted,  and  his  punishment  assessed 
at  four  years'  Imprisonment  In  the  peniten- 
tiary. The  judgment  was  affirmed  by  Divi- 
sion 2,  but,  owing  to  the  dissent  of  FARIS, 
J.,  and  upon  defendant's  application,  tbe 
cause  was  transferred  to  court  In  banc. 

The  evidence  adduced  by  the  state  tends  to 
prove  that  defendant,  as  tenant,  occupied 
and  had  under  his  exclusive  control  the  base- 
ment of  tbe  premises  designated  118  North 
Fifth  street,  in  the  dty  of  St.  Joseph.  Tbe 
particular  basement  room  In  which  the  al- 
leged gambling  device  was  set  up  and  kept 
was  under  a  restanitint  fronting  on  Errands 
street,  the  sole  available  entrance  thereto  be- 
ing under  a  barber  shop  at  118  North  Fifth 
street.  From  this  initial  point  of  entrance  a 
tnnsel  or  underground  passageway  led  to  the 
room  lu  question.  Tbe  tunnel  was  equipped 
with  a  series  of  doors,  which  closed  auto- 
matically through  the  operation  of  certain 
conTenlent  and  ready  devices.  A  system  of 
electric  signals  bad  been  duly  installed  In  or- 
der to  warn  of  the.  approach  of  undesirable 
persons.  In  the  room,  besides  some  other 
furniture  and  fixtures,  were  two  pool  tables, 
on  each  of  which  was  chalked  off  what  is  re- 
ferred to  In  the  evidence  as  a  "crap  game 
lay-out"  The  evidence  also  discloses  that  in 
this  room  was  a  full  equipment  for  pool  ta- 
bles, such  as  racks,  balls,  and  cues.  Tbe 
"crap  game  lay-out"  Is  described  as  certain 
chalk  marks  with  numbers  thereon  at  differ- 
ent points. 

On  the  7th  of  February,  1914,  when  this 
room  was  raided  by  tbe  officers,  30  or  40  per- 
sons were  found  in  the  room,  some  of  whom 
were  engaged  at  the  time  In  playing  what  Is 
called  the  "game  of  craps,"  which  Is  describ- 
ed as  a  game  played  with  dice.  At  that  time 
there  was  about  $300  In  money  found  on  the 
tables.  One  table  was  In  charge  of  and  be- 
ing operated  by  Frank  Dorsal,  and  tbe  other 
by  William  Garnett,  both  of  whom  were  In 
the  employ  of  defendant.  Defendant  was  at 
the  cigar  counter  In  another  part  of  the  room. 

A  deputy  sheriff,  who  had  been  a  police 
officer  for  14  years,  and  two  of  defendant's 
employes,  testified  that  the  premises  and  the 
entrance  thereto  were  commonly  known  as 
118^  North  Fifth  street    The  evidence  also 


I  discloses  that  defendant's  mail,  and  that  of 
his  employ^.  In  accordance  with  bis  direc- 
tions, was  addressed  to  118^  North  Fifth 
street,  and,  when  arrested,  defendant  gave 
this  number  as  his  address. 

The  state's  witnesses  testified  to  their 
knowledge  and  familiarity  with  what  is  com-, 
monly  known  as  a  "crap  table,"  and  stated 
that  the  pool  tables  with  the  "crap  lay-our" 
thereon  were  not  such  tables.  All  witnesses 
for  the  state  testified,  however,  that  the 
game  of  craps  was,  In  point  of  fact,  played 
on  snch  tables. 

The  defendant  offered  some  evidence  tend- 
ing to  show  that  there  was  no  such  number 
as  118%  North  Fifth  street  In  the  city  of  St 
Joseph,  and  that  If  there  were  such  a  num- 
ber It  referred  to  the  second  story  of  the 
bulldhig  at  118  North  Fifth  street  and  not 
to  the  basement  in  which  defendant  was  con- 
ducting his  business. 

Defendant  also  offered  a  picture  of  a  ta- 
ble whldk  had  been  Identified  by  the  state's 
witnesses  as  a  correct  representation  of  the 
table  commonly  known  as  a  "crap  table," 
and  this  discloses  no  similarity  between  sudi 
a  table  and  the  one  which  the  witnesses  de- 
scribed as  being  kept  by  defendant 

Kay  6.  Porter,  Charles  F.  Strop,  and  Eu- 
gene SUvemuui,  all  of  St  Joseph,  for  appel- 
lant John  T.  Barker,  Atty.  Gen.,  and  Lee  B. 
Swing,  Asst  Atty.  Gen.,  for  the  State. 

REVBIiT^,  J.  (after  stating  the  facts  as 
above).  [1]  I.  The  record  discloses  several 
assignments  of  error,  the  most  important  be- 
ing the  challenge  to  the  sufHclency  of  the 
Information.  In  the  absence  of  a  valid  and 
sufficient  charge  a  Judgment  cannot  stand, 
and,  nnder  such  circumstances,  tbe  question 
of  a  defendant's  guilt  or  Innocence  Is  not 
food  for  tbe  Judicial  mind.  The  organic  law 
entitles  every  person  diarged  with  crime  to  he 
informed  of  the  nature  and  cause  of  the  ac- 
cusation against  him,  and.  In  keeping  with 
the  spirit  of  this  salutary  and  fundamental 
principle  of  Justice,  courts  have  evolved  an 
infiezlble  rule  that  In  criminal  pleading  noth- 
ing material  can  be  left  to  Intendment  or  im- 
plication. Where  a  crime  is  created  by  stat- 
ute, the  charge  must  be  such  as  to  spedScally 
bring  the  accused  within  the  material  words 
thereof.  One  Is  not  requited  to  wait  nntil 
the  state's  evidence  Is  in  to  know  whether 
be  is  charged  with  a  crime.  This  mudi  at 
least  must  appear  from  the  allegations  of  the 
Indictment  or  Information — indeed,  the  state 
cannot  prove  what  it  has  not  properly  alleged, 
and  particularly  can  It  not  supply  by  Incom- 
petent evidence  an  abe«it  allegation  in  the 
charge.  We  do  not  allow  this  even  in  dvll 
pleading  and  practice,  although,  in  such  cases, 
we  have  not  the  same  <^}nstltutional  inhibi- 
tion as  we  have  in  criminal  cases. 

[t\  The  information  in  this  cause  is  bot- 
tomed on  section  4760,  B.  8.  1908,  whldi  is 
as  follows: 
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"Every  person  who  shall  aet  up  or  keep  any 
table  or  ntmiDg  device  commonly  called  A  B  d, 
faro  bank,  E  O,  roulette,  equality,  keno,  slot 
machine,  stand  or  device  of  whateyer  pattern, 
kind  or  make,  or  however  worked,  operated  or 
manipulated,  or  any  kind  of  fjambling  table  or 
|ambling  device,  adapted,  devised  and  designed 
for  the  purpose  of  playing  any  same  of  chance 
for  money  or  property  and  stiall  induce,  entice 
or  permit  any  person  to  bet  or  play  at  or  upon 
any  such  gaming  table  or  gambling  device,  or 
at  or  upon  any  grame  played  or  by  means  of 
such  table  or  gambling  device  or  on  the  side  or 
against  the  keeper  thereof,  shall,  on  conviction, 
etc." 

It  will  be  observed  that  the  Legislature 
first  specifically  names  and  denounces  certain 
tables  and  gambling  devices,  thus  giving  them 
a  legal  slgnlflcation,  and  then  proceeds,  in 
general  terms,  to  level  Its  pronoimcement 
against  "any  kind  o£  gambUng  table  or  gam- 
bling device,  adapted,  devised,  and  designed 
for  the  purpose  of  playing  any  game  of 
chance  for  money  or  property  and  shall  In- 
duce, entice  or  permit  any  person  to  bet  or 
play  at  or  upon  any  such  gaming  table  or 
gambling  device,"  etc. 

In  construing  statutes  we  have  so  frequent- 
ly applied  the  familiar  rule  of  ejusdem  gen- 
eris that  we  would  not  now  be  warranted 
In  departing  therefrom.  We  have  said  this 
doctrine  meant  that  when  an  enumeration  of 
certain  specified  things  In  a  statute  Is  follow- 
ed by  general  words'  or  phrases,  sn^  words 
or  phrases  of  general  description  shall  be 
deemed  to  mean  things  of  the  same  class  and 
kind,  and  not  Include  things  wholly  different 
from  those  specifically  mentioned,  or  other- 
wise expressed:  That  when  general  words 
foUow  particular  words  they  must  be  con- 
strued as  applicable  only  to  the  things  of  the 
same  general  class  as  the  particular  words 
by  which  they  are  preceded. 

Although,  aa  said  by  Judge  Farls  In  State 
V.  Solon,  247  Mo.  672,  loc.  dt  683,  153  S.  W, 
1023,  1026,  when  discussing  the  present  sec- 
tion, "Clearly  this  section  has  been  by -con- 
struction strained  almost  to  the  breaking 
point;"  nevertheless,  this  court  has,  at  all 
times,  declared,  in  determining  the  devices  to 
which  It  is  applicable,  that  it  recognized  the 
ejusdem  generis  rule. 

In  State  v.  Bosenblatt,  185  Mo.  114,  83  B. 
W.  975,  Judge  Gantt  said : 

"Craps  are  not  named,  and  therefore  do  not 
have  a  legal  signification  within  the  meaning  of 
the  statute,  but  if  prohibited  at  all  must  come 
within  the  general  prohibition  of  the  section. 
Conceding  that  all  other  gambling  tables  and 
devices  not  specifically  named  must,  under  the 
doctrine  ejusdem  generis,  be  of  the  same  general 
class  with  those  devices  specifically  named,  we 
think  there  can  be  no  doubt  that  *  *  *  a 
crap  table  is  of  that  class." 

In  State  v.  Locket,  18S  Mo.  loc.  dt.  422,  87 
S.  W.  470,  Judge  Fox,  In  passing  upon  the 
same  question,  approvingly  quotes  this  lan- 
guage from  Judge  Gantt. 

In  State  v.  Gllmore,  98  Mo,  206,  11  S.  W. 
620,  this  court  held  that  a  pack  of  playing 
cards,  although  used  for  playing  games  for 
money  or  property  was  not  a  gambling  device 
within  the  meaning  of  this  section ;  the  oourt 


tersely  stating  that  any  other  construction  is 
condemned  by  the  rule  of  ejusdem  generis. 

In  State  v.  I^emon,  46  Mo.  375,  the  statnte 
was  declared  Inapplicable  to  a  horse  race; 
and  in  State  v.  Bryant,  90  Mo.  634.  2  &  W. 
836,  it  was  held  that  a  gun  and  a  target 
were  not  of  a  kindred  nature  and  similar 
kind  to  those  enumerated,  and  were  therefore 
not  within  the  purview  of  the  act. 

In  the  recent  case  at  State  v.  Solon,  247 
Mo.  672,  163  S.  W.  1023,  it  was  held  that  the 
court  will  not  take  'Judicial  notice  that  poket 
is  a  game  of  chance,  aild  that  where  there  is 
no  evidence  that  the  game  of  poker  alleged 
to  haye  been  played  on  the  table  was  played 
with  cards  and  that  chips  or  other  gambling 
paraphernalia  were  used,  a  demurrer  to  the 
evidence  should  be  sustained,  since  It  Is  not 
sufficient  to  show  that  a  game  of  poker  was 
played  upon  an  ordinary  hotel  dining  table, 
and  that  defendant  acted  as  "banker"  there- 
in and  actually  took  a  "rake-ofT'  therefrom. 

In  State  t.  Patton,  255  Mo.  loc:  dt.  261, 
164  S.  W.  227,  the  court  said: 

"In  the  case  of  State  v.  Solon,  supra,  we 
labored  to  show  the  elements  which  distingnish 
the  felony  of  setting  up  a  gambhng  device,  from 
those  which  go  to  make  up  the  ordinary  miade- 
menuor  of  gaming.  We  often  find  a  dangerous 
twilight  zone  where  the  facts  so  imperceptibl.T 
shade  into  a  felony  on  the  one  side  and  into  a 
misdemeanor  on  the  other,  that  it  is  almost  im- 
ppsoible  to  distinguish  the  line  of  demarcation. 
The  Legislature  nas  the  right  to  say  that  a 
pack  of  cards  carried  by  a  traveler,  a  writinj 
table,  or  a  washstand  in  a  guest  room  of  an  inn. 
an  idle  hour,  an  idle  friend  or  two  and  a  game 
of  five-ceqt  ante,  make  a  crime  meet  for  the 
taint  of  felony  and  two  years  in  the  peniten- 
tiary. But  they  have  not  so  written  it,  neither 
will  we." 

From  these  cases  It  Is  clear  that  this  stat- 
ute Is  not  broad  enough  to,  and  does  not,  In- 
clude the  setting  up  or  keeping  of  every  and 
all  kinds  of  gambling  devices,  regardless  of 
their  character,  but  Is  leveled  against  only 
those  of  a  certain  dass. 

We  yield  to  the  holding  In  the  cases  of 
State  v.  Rosenblatt,  185  Mo.  114,  83  S.  W. 
975,  State  v.  Lee,  228  Mo.  480, 128  S.  W.  ©S7, 
State  V.  Holden,  203  Mo.  581,  102  S.  W.  490, 
and  State  v.  Locket,  188  Mo.  415,  87  S.  W. 
470,  that  a  table,  duly  marked  and  arranged 
for  the  purpose,  on  which  the  game  of  craps 
is  played  by  means  of  dice  for  money  or 
property  is  within  the  purview  of  the  section. 

[3]  We  further  find  from  the  evidence  in 
this  case  that  the  tables  operated  by  defend- 
ant are  of  the  class  forbidden  by  this  section, 
but  it  is  by  virtue  of  the  evidence  alone,  and 
not  the  Information,  that  vre  are  able  to  so 
determine.  The  state  proved  more  than  it 
alleged.  In  these  days  of  reform  this  might 
be  sufficient  to  warrant  an  affirmance  of  the 
judgment  were  it  not  for  what  seems  an  in- 
surmountable obstacle,  namely:  The  consti- 
tutional provision  prohibiting  a  conviction 
except  upon  a  valid  and  suffident  charge.  As 
heretofore  stated,  the  tables  which  the  evi- 
dence shows  defendant  maintained  are  not 
among  those  enumerated  by  the  statute,  bat 
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flill  witbln  the  general  terms  thereof.  Where 
the  (rffense  charged  Ib  the  setting  np  and 
keeping  of  the  gaming  tables  enumerated  no 
more  need  be  averred,  for  the  statutB,  in 
specific  terms,  denounces  that  as  a  penal  oif' 
fense.  In  such  cases  It  Is  a  familiar  role  that 
it  Is  sufficient  to  cliarge  the  offense  lo  the 
words  of  the  statute,  but  where  the  deTice 
charged  Is  not  among  those  enumerated,  must 
there  not  be,  recognizing  the  rule  of  ejusdem 
generis,  sufficient  averments  showing  it  to  be 
one  belonging  to  the  enumerated  class,  and 
therefore  within  the  general  Inhibition?  Ab- 
sent this,  can  the  defendant  be  said  to  be  coa- 
stltutionally  charged  with  a  crime?  Must  not 
the  indictment  show  on  its  face,  and  from  its 
allegations,  that  the  thing  for  wUch  an  ac- 
cused is  placed  upon  trial  comes  within  the 
definition  of  the  statute?  Only  games  of  a 
certain  distinctive  character  are  deooonced 
by  this  section,  and  this  is  of  the  very  essence 
of  the  offense.  The  correct  rule  is  stated  in 
20  Cyc.  906,  as  follows: 

"The  general  rule  is  that  an  jadictmeat  for 
keeping,  getting  up,  or  ezhibititu;  a  gaming 
table  or  other  gambling  device  Is  sufficient  if  it 
follows  the  language  of  the  statute.  But  where 
the  indictment  alleges  the  keeping  of  other  Im- 

Elements  or  gambling  devipes  than  those  noaiwl 
1  the  act,  they  should  be  sufficiently  described 
to  show  them  to  be  gambling  tables  or  devices 
within  the  purview  of  the  statute." 

This  doctrine  was  clearly  recOgDlsed  In  the 
case  of  State  v.  Btchman,  184  Mo.  193,  83  3. 
W.  978,  the  opinion  In  that  case  being  writ- 
ten by  Judge  Fox,  who  also  wrote  the  opinion 
in  State  y.  Locket,  188  Mo.  416,  87  S.  W.  470, 
which  will  be  noticed  later. 

[4]  Tlie  present  information  (Charges  that 
defendant  set  np  and  kept  "a  certain  taUe 
and  gambling  device  commonly  called  a  crap 
table."  There  is  no  allegation  defining  a  crap 
table  or  of  what  it  consists,  or  how  designed, 
or  how  and  by  what  means  the  game  of  craps 
Is  played — in  short,  there  is  no  allegation 
bringing  it  within  the  class  of  the  enumerated 
devices,  unless  (first)  we  take  Judicial  notice 
of  what  constitutes  a  crap  table,  and  how  the 
game  of  crape  is  played;  or  (second)  unless 
the  general  allegation  that  it  was  "a  gam- 
bling device  adapted,  devised  and  designed 
for  the  purpose  of  playing  games  of  chance 
for  money  or  property"  is  sufficiently  descrip- 
tive thereof  to  snpply  the  missing  informa- 
tion. • 

As  to  the  first  proposition,  we  have  abun- 
dant authority  that  we  do  not  so  judicially 
know  [State  v.  Solon,  247  Mo.  672,  163  S.  W. 
1023;  State  v.  Etchman,  184  Mo.  198,  83  S. 
W.  978],  and  this  soft  Impeachment  we  also 
on  other  and  purely  personal  grounds  deny. 

[I]  As  to  the  second  proposition,  It  is  suffi- 
cient to  say  that  the  allegation  is  more  In  the 
nature  of  a  conclusion  than  a  statement  of 
fact  State  ex  rel.  v.  Railroad,  240  Mo.  loc: 
dt.  50,  144  S.  W.  1088.  It  can,  with  fitness, 
be  applied  to  and  be  said  to  be  equally  de- 
scriptive of  a  padc  of  playing  cards  (State 
T.  Gilmore^  supra),  a  poker  table  without 


other  paraphernalia  (State  v.  Solon,  supra), 
gun  and  target  (State  v.  Bryant,  supra),  a 
horse  race  (State  v.  Liemon,  supra),  or,  in  fact, 
any  of  the  "gaming  tables  and  devices"  in- 
cluded and  prohibited  by  the  misdemeanor 
section,  to  wit,  4753,  R.  S.  1909.  In  truth 
substantially  the  same  language  is  used  and 
necessary  when  charging  an  offense  under  the 
misdemeanor  section  (State  v.  Howell,  83 
Mo.  App.  198);  so  the  use  of  that  phrase 
alone  cannot  possibly  bring  the  alleged  of- 
fense within  the  definition  of  the  felony  stat- 
ute. Something  more  evidently  Is  required. 
In  State  v.  Miller,  132  Mo.  297,  33  S.  W.  1149, 
this  court  said: 

"The  statutory  indictment  must  specify  on  its 
face  the  'criminal  nature  and  decree  of  the 
olfense,  *  *  *  and  also  the  particular  facts 
and  circumstances  which  render  the  defendant 


guilty  of  that  offense.'"    1  Bishop  Crim.  Proc. 

(3d  EdO  §  —      ~  ~  

1^  S.  W<  206. 


(3d  EdO§  625;    State  v.  Terry,  109  Mo.  601, 


In  discussing  a  statute  In  substance  like 
ours,  and  an  Indictment  similar  to  the  one 
at  hand,  it  Is  said  in  Haft  v.  (Commonwealth, 
14  Grat.  (Va.)  648: 

"Where  the  offence  charged  is  for  keeping  and 
exhibiting  a  game  not  enumerated,  there  must 
be  some  averment  showing  it  to  be  one  of  the 
unequal  games  belonging  to  the  same  class  with 
the  enumerated  games.  •  *  •  The  charge 
that  the  game  is  unlawful  does  not  cure  the  de- 
fect The  offense  must  be  so  charged  as  to  ap- 
pear to  be  unlawful;  otherwise  the  allegation 
that  an  act  was  unlawful  would  dispense  with 
all  averments  showing  it  was  unlawful." 

While  the  employment  of  the  general  words 
heretofore  quoted  are,  under  another  rule  of 
construction,  essential  to  a  valid  charge,  they 
cannot  snpply  other  material  allegations  of 
fact 

In  the  case  of  Stats  v.  8<^n,  supra,  sup- 
pose the  indictment  had  not  alleged  the  ele- 
ment of  which  the  court  found  there  was  no 
evidence,  namely,  the  means  by  which  poker 
is  played,  and  which  caused  the  reversal 
thereof,  should  defendant  have  been  put  upon 
trial ;  and  yet  without  so  alleging  the  indict- 
ment would  have  been  Just  as  good  as  the 
<«e  in  the  Instant  case.  Must  we  impute  to 
a  defendant  a  knowledge  of  what  constitutes 
a  poker  table  or  a  crap  table  and  how  they 
are  operated  when  we  Judicially  disclaim 
8uch  knowledge?  Is  he  not  entitled  to  be  ad- 
vised of  this  by  the  Indictment? 

Our  ooQcluslon  is  that  the  information  in 
this  case  is  wholly  insufficient,  and  in  this 
we  are  sustained  by  both  logic  and  the  weight 
of  authority.  It  has  been  so  held  in  Tummins 
V.  State,  18  Tex.  App.  13;  Huff  v.  Common- 
wealth, 14  Grat  (Va.)  648,  and  numerous 
other  cases. 

It  is  true  that  the  present  informatlOD  has 
heretofore  been  held  sufficient  by  this  court, 
and  this  alone  is  responsible  for  oar  hesitancy 
to  hold  to  the  contrary,  but  we  have  fre- 
quently said  that  a  question  of  law  is  not 
settled  until  it  has  been  correctly  decided. 

In  the  first  case  (State  v.  Rosenblatt,  18S 
Mb.  U6,  88  S.  W.  975)  there  Is  a  brief  dls- 
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cnssioa  of  the  Indictment,  but  an  analysis 
thereof  discloses  that  the  conclaslon  that  the 
Indictment  Is  sufficient  Is  predicated  upon  the 
statement  that  the  statute  under  discussion  Is 
broad  enough  to,  and  does,  Include  the  set- 
ting up  and  Iieeplng  of  all  devices  which  may 
be  used  for  playing  games  of  chance.  With 
this  in  mind,  the  court  held  that  the  statute 
Individuated  the  offense,  and  that  it  was  un- 
necessary to  allege  more  than  the  words  of 
the  statute.  Further  consideration  of  this 
case  Indicates  a  glaring  Inconsistency.  In 
discussing  and  determining  the  character  of 
games  and  devices  to  which  the  statute  is  ap- 
plicable, the  court,  as  heretofore  stated,  recog- 
nized the  rule  of  ejusdem  generis,  but  when 
it  came  to  determining  the  sufficiency  of  the 
charge  the  court  expressed  the  opposite  view 
and  held  it  applicable  to  all  devices.  This 
error  on  the  part  of  the  court  Is  again  ap- 
par«it  from  what  it  says  at  page  123  of  185 
Ma,  at  page  978  of  83  S.  W.  when  attempting 
to  distinguish  our  statute  and  the  indictment 
then  under  discussion  from  the  case  of  Huff 
V.  Commonwealth,  14  Grat  (Va.)  648.  The 
court  In  this  connection  said: 

"It  was  not  necessary  to  allege  that  chnck-a- 
luck  or  craps  or  both  were  of  a  like  kind  of  a 
gambling  device  as  A  B  C,  faro  bank,  E  O, 
roulette,  keno  or  equality.  The  decision  in 
Huff  v.  Commonwealth,  14  Grat  (Va.)  648,  wag 
predicated  on  a  statute  which,  after  designating 
certain  gambling  devices,  proceeded  to  say,  'or 
a  table  of  like  kind.'  No  such  words  appear  in 
sectioD  2194,  Revised  Statutes  1889." 

In  the  case  of  Huff  v.  Commonwealth,  sn- 
pra,  the  court  held  that  an  indictment  in  the 
form  of  the  instant  one  was  insufficient  for 
the  reasons  heretofore  pointed  oat.  It  la 
clear  that  the  statute  in  that  case,  by  the  use 
of  the  words  "or  a  table  of  llKe  kind,"  added 
nothing  whatever  thereto,  and  did  not  change 
the  construction  which  the  courts  would  have 
placed  thereon  even  in  their  absenca  In  that 
case  the  Legislature  merely  expressed  In  the 
statute  that  which  we  attach  In  such  cases  by 
construction,  and  the  distinction  which  this 
court  attempted  to  make  in  the  Rosenblatt 
Case  only  emphasizes  the  incorrectness  of  the 
decision. 

The  cases  of  State  v.  Locket,  State  v.  Hol- 
den,  and  State  v.  Lee,  snpra,  were  decided 
upon  the  strength  of  the  Rosenblatt  Case,  and 
the  opinions  therein  contain  nothing  throwing 
light  on  this  question.  These  opinions  were 
written  by  Judges  Gantt  and  Fox,  and  it  Is 
not  amiss  to  note  that  In  the  case  of  State  v. 
Btchman,  184  Mo.  193,  83  S.  W.  978,  Judge 
Fox  wrote  the  opinion,  and  in  It  Judge  Gantt 
concurred.  In  that  case  the  Indictment 
charged  the  setting  up  of  a  roulette  toheel, 
where  the  statute  denounces,  among  other 
d^lces,  a  roulette  tatle.  In  that  case  the  in- 
dictment was  held  insnfflclent,  the  court  say- 
ing: 

"It  may  be  said  that  those  who  arc  familiar 
<«rlth  tlie  game  know  that  'roulette  wheel'  has 
reference  to  'roulette  table.'  That  does  not 
meet  the  difficulty."     (So  might  it  be  said  by 


those  familiar  with  a  crap  table  that  it  is  of  the 
same  class  of  devices  as  those  named  in  the 
statute,  but  "that  does  not  meet  the  difficulty.") 

The  (pinion  In  this  case  was  rendered  at 
the  same  term  as  was  the  opinion  in  the 
Rosenblatt  Case,  and  is  clearly  Inconsistent 
therewith.  Neither  in  the  Rosenblatt,  Lock- 
et, Holden,  or  I^ee  Cases  is  there  any  satis- 
factory authority  cited  sustaining  the  con- 
clusion that  the  Indictments  therein  are  suf- 
flcient,  but.  In  our  opinion,  such  authorities 
as  are  dted,  when  analyzed,  tend  to  the  con- 
trary. To  the  extent  that  these  cases  hold 
an  Information  or  Indictment  In  the  form 
of  the  one  in  this  case  sofflcient  they  should 
be  and  are  overruled. 

[I]  II.  Tbla  record  also  presents  another 
question  requiring  consideration.  In  prose- 
cuting alleged  offenders  the  state  must  not 
take  inctmsistent  positions.  If,  as  the  sUte 
contends,  the  information  In  this  case  is  ren- 
dered sufficient  by  the  description  that  the 
table  is  one  commotUy  known  as  a  crap  table, 
was  It  not  Incumbent  upon  the  state  to  show 
that  there  is  a  table  to  commonly  Itnowm, 
and  that  It  was  this  particular  kind  of  a  ta- 
ble that  defendant  set  up  and  kept?  Eadi 
witness  for  the  state  who  tesUfled  relative 
to  this  subject  stated  that  the  tables  which 
defendant  maintained  and  operated  were  not 
of  the  kind  which  they  commonly  knew  as 
a  crap  taWe.  Tto  the  contrary,  the  tables 
are  of  radically  different  design  and  cwj- 
Btruction,  as  is  evidenced  by  the  uncontra- 
dicted exhibit  offered  by  defendant,  and  posi- 
tively Identified  by  the  state's  wltnessea  If 
there  Is  such  a  table  as  has,  through  common 
and  popular  usage,  become  generally  known 
as  a  crap  table,  and  defendant's  exhibit  truly 
and  correctly  represents  the  same,  this  de- 
fendant could  not  plead  as  a  bar  to  a  sub- 
sequent prosecution  his  conviction  of  having 
set  up  and  kept  the  tables  which  the  evidence 
here  shows  he  did.  This  only  emphasisea 
the  importance  and  necessity  of  fairly  de- 
scribing the  character  of  the  device  intended 
to  be  charged.  Under  this  information  the 
most  that  could  be  said  la,  that  defendant  was 
called  upon  to  answer  the  charge  of  keeping 
a  table  which  had  become  generally  known  as 
a  crap  table.  It  did  not  require  him  to  an- 
swer to  the  charge  of  maintaining  taUes  of 
an  entirely  different  design  and  construction. 

It  follows  that  if  the  Information  in  this 
case  were  held  sufficient  we  would  necessa- 
rily have  to  hold  that  the  proof  disclosed  a 
fatal  variance,  and  that  the  Judgment  could 
not  stand.  We  have  gone  to  a  considerable 
extent  In  holding  tliat  section  5114,  B.  S. 
1909,  cured  questions  of  variance,  but  In 
none  of  our  former  holdings  have  we  gone 
so  far  as  to  hold  that  a  variance  of  this 
dtiaracter  was  thereby  cnred. 

Not  qnly  was  there  no  evidence  upon  which 
a  Jury  could  find  that  the  tables  kept  by  de- 
fendant were  of  the  kind  commonly  known 
as  a  crap  table,  but  the  court  instructed.  In 
effect,   that  this  was  ImmaterlaL 


Digitized  by 


Google 


Mo.) 


WOITOBD  V.  MARTIN 


603 


III.  It  Is  further  urged  that  there  U  a 
fatal  variance  between  the  charge  and  proof 
as  to  the  location  of  the  room  In  which  the  al- 
leged games  were  played.  Relative  to  this, 
It  Is  sufficient  to  say  that  several  witnesses 
for  the  state  testified  positively  that  this 
place  was  generally  Icnown  and  recognized 
by  the  number  and  description  which  the  In- 
formation alleges,  and  was  so  designated  by 
defendant  himself,  and  from  this  the  Jury 
was  warranted  in  finding  that  the  room  was 
located  as  alleged.  While  it  is  vinnecessary 
for  the  purposes  of  this  case  to  go  further, 
nevertheless,  It  is  my  opinion  that  if  such  a 
variance  were  disclosed  It  is  one  of  that  type 
that  Is  cured  by  section  5114,  R.  S.  1909.  We 
have  repeatedly  and  uniformly  so  held.  State 
r.  Carragln,  210  Mo.  371*,  109  S.  W.  553,  le  L. 
R.  A.  (N.  S.)  561;  State  v.  Barker,  64  Ma 
285;  State  ▼.  Smith,  80  Mo.  520;  State  v. 
Harl,  187  Mo.  256,  38  S.  W.  919;  State  T. 
Sharp,  106  Mo.  109,  17  S.  W.  225;  State  v. 
Waters,  144  Mo.  347,  46  S.  W.  173 ;  State  v. 
Wammack,  70  Mo.  411;  State  v.  Sharp,  71 
Mo.  221;  State  v.  Ward,  74  Mo.  255;  State 
v.  Nelson,  101  Mo.  482,  14  S.  W.  718,  10  I* 
R.  A.  39:  State  v.  Dale,  141  Mo.  287,  42  S. 
W.  722,  64  Am.  St  Rep.  513 ;  State  v.  Sharp- 
less,  212  Mb.  202,  111  S.  W.  69.  The  allega- 
tion of  the  exact  location  of  the  place  where 
Ute  game  was  conducted  was  unnecessary  and 
did  not  relate  to  any  constituent  part  of  the 
offense.  Unless  the  above  statute  were  held 
to  apply  to  Instances  of  this  character  it 
woTdd,  in  ^ect,  be  meaningless. 

IV.  The  record  discloses  several  other  as- 
signments of  error,  but,  since  they  relate  to 
matters  which  the  state  can  easily  guard 
against  on  a  retrial,  we  deem  it  unnecessary 
to  discuss  or  decide  them. 

For  the  reasons  heretofore  assigned  the 
judgment  is  reversed,  and,  in  order  to  enable 
the  state,  if  it  sees  fit,  to  further  proceed  on 
a  valid  and  snfScient  charge,  the  cause  is 
remanded. 

FARIS,  and  BIAIR,  JJ.,  concur;  WOOD- 
SON, C.  J.,  and  GRAVES,  J.,  concur  In  sep- 
arate opinion  by  GRAVES,  J.  BOND  and 
WAIiKGR,  33.,  dissent 

GRAVES,  J.  I  ooocur  in  all  of  my  Broth- 
er's opini<m,  «i:cQ)t  paragraph  8.  As  to  tbat 
I  neither  concur  in  the  law  announced  nor 
the  facts  stated.  I  think  the  facts  shown  as 
to  where  these  tables  were  found  are  at 
variance  with  the  charge  in  the  information, 
and  therefore  fatal  to  tide  Judgment  here. 
Nor  do  I  agree  that  such  a  variance  Is  cured 
by  the  statute  named.  I  therefore  not  only 
agree  that  the  Judgment  should  be  reversed 
tor  the  reasons  stated  by  the  majority  opin>- 
ion,  but  for  the  additional  reason  suggested 
abov& 

WOODSON,  C  J.,  concurs  in  these  vlewa 


WOFFOBD  V.  MARTIN  et  al     (Na  17672.) 

(Supreme  Covirt  of  Hi^ouri,  Division  No.  1. 

Feb.  29,  1916.) 

1.  EXKCUTOBfi  AND  Administratobs  9s>14S— 
Sale— Valid  OTT. . 

Under  an  order  for  an  admiilistrator's  sals 
of  real  property  at  a  private  sale  on  or  before 
the  seoond  M<mday  in  January,  otherwise  at 
public  sale  as  directed,  the  adminiutrator's  pri- 
vate sale,  on  April  3d  was  void,  and  the  pur- 
chaser and  Bubparchasers  of  the  land,  title  to 
which  emanated  from  the  govwnmeut,  acquired 
no  title. 

[Ed.  Note.— For  other  cases,  see  Bxecutors 
and  Administrators,  Cent  Dig.  fS  695-601 ;  Dec 
Dig.  «=>148.] 

2.  DowEB  <s=>48  —  AssiGNMBNT  or  DOWIR  — 
Advbrsk  PoasKssioN. 

Neither  the  widow  who  conveyed  her  unas- 
signed  dower,  nor  her  grantees  could  make  their 
possession  adverse  to  the  heirs,  while  the  dow- 
er estate  in  the  land  was  unadmeasured  or 
unassigned,  as  until  the  widow's  death,  the  heirs 
were  ttot  entitled  to  possession  and  could  not 
have  ejectment  for  the  land. 

raw.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  §§  97,  98 ;   Dec.  Dig.  ®=»48.] 

Appeal  from  Circuit  Court,  Dent  County; 
L.  B.  Woodside,  Judge. 

Action  to  quiet  title  by  Ella  WofTord 
against  William  B.  Martin  and  others.  De- 
cree for  plaintiff,  and  defendants  appeal. 
Reversed  and  remanded. 

Wm.  P.  Elmer,  of  St  Louis,  for  appellants. 
J.  D.  Oustln,  of  Kansas  CHty,  for  respondent. 

BOND,  J.  This  is  an  action  filed  by  Ella 
Wofford,  the  plaintiff,  to  quiet  title  to  160 
acres  of  land  situated  in  Dent  county.  Mo. 

In  the  year  1866,  John  B.  Smith  acquired 
from  the  government  title  to  160  acres  of 
land  in  Dent  county,  Mo.,  upon  which  he 
lived  with  his  family  until  the  outbreak  of 
the  cavil  War.  During  the  war  the  buildings 
on  the  land,  ezc^t  a  smokehouse,  were  de- 
stroyed by  soldiers,  and  Smith  and  his  fam- 
ily went  over  to  his  uncle's  home  some  dis- 
tance off.  In  the  following  spring  they 
moved  again,  this  time  over  to  one  William 
Sevier's  place,  about  one-half  mile  away,  at 
which  place  his  widow  resided  when  he  was 
killed  in  1864,  during  the  last  year  of  the 
war. 

About  a  year  after  the  husband's  death  his 
widow,  Mary  A.  Smith,  with  her  family 
moved  back  upon  the  land  in  question  and 
stayed  there  about  one  year,  occupying  a 
smokehouse,  the  only  building  remaining  on 
the  land,  as  her  residence,  at  the  end  of 
which  time  she  went  to  Tennessee  to  live. 

On  July  4,  1S66,  letters  testamentary  were 
granted  on  the  estate  of  the  husband  and  on 
October  23,  1872,  an  order  of  sale  was  made 
which  stated  that  Thomas  W.  Uowe,  the  ad- 
ministrator, was  to  sell  the  property  at  a 
private  sale  on  or  before  the  second  Monday 
in  January,  1872,  otherwise  at  a  public  sale 
aa  directed.  The  land  was  sold  April  3d  at 
a  private  sale  to  William  Master,  which  was 
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contrary  to  the  directions  of  the  order  of 
sale.  The  order  of  sale  misdescrlbed  the 
lands  In  snlt  by  reciting  that  the  land  was 
situated  in  township  34  Instead  of  33. 

On  November  28,  1873,  William  Master,  by 
a  warranty  deed,  conveyed  the  land  in  con- 
troversy to  John  B.  Miller,  the  father  of  the 
present  plaintiff.  In  1876,  Mary  A.  Smith, 
the  widow  of  John  B.  Smith,  came  back  from 
Tennessee  and  wanted  to  sell  to  Miller  ber 
interest  as  dowress  in  the  place,  which  inter- 
est Miller  at  first  refused  to  Iwiy,  but  after 
her  application  to  the  court  to  set  off  her 
dower,  he  paid  her  $100  in  consideration  of 
which  she  gave  him  a  quitclaim  deed  convey- 
ing her  dower  in  terms.  Though  some  steps 
were  taken  preparatory  to  the  setting  off  of 
the  widow's  interest  no  part  of  the  land,  so 
far  as  the  evidence  shows,  was  actually  sur- 
veyed and  set  aside  as  her  part;  and  aftor 
the  purcliase  by  Miller  all  proceedings  In  the 
matter  came  to  an  end. 

From  that  time  on  Mr.  MiUer  continues 
with  his  daughter,  the  present  plaintiff,  in 
the  quiet  and  undisturbed  possession  of  the 
land  up  until  his  death  which  occurred  about 
8  years  prior  to  the  filing  of  this  suit  There- 
after the  land  was  held  by  the  plaintiff  and 
her  husband  under  a  deed  from  the  father, 
John  B.  Miller. 

The  defendants  in  this  case  are  the  heirs 
of  John  B.  Smith  and  claim  a  fee-simple  ti- 
tle to  the  estate,  subject  to  the  dower  inter- 
est of  Mary  A.  Smith. 

The  case  was  tried  at  the  April  term  of 
the  circuit  court  of  Dent  county.  A  Jury  was 
waived  by  the  parties  and  the  case  was  sub- 
'mltted  to  the  court  for  determination,  who 
decreed  that  plaintiff  was  the  owner  in  fee 
simple  of  the  land  in  controversy. 

[1]  II.  There  is  only  one  question,  and 
that  of  law,  in  diis  casa.  It  is  cobceded  that 
the  plaintiff  has  no  title  to  the  land,  unless 
one  created  by  the  statute  of  limitations 
while  it  was  held  by  her  father  and  herself. 
This  for  the  reason  that  her  father,  who  deed- 
ed the  land  to  the  plaintiff,  Iiimself  held  un- 
der mesne  conveyances  from  the  purchaser 
at  a  void  sale  of  the  land  by  the  admlnistxa- 
tor  of  J.  B.  Smith  whose  title  emanated  di- 
rectly from  the  government,  and  the  defend- 
ants are  the  wife  and  dilldren  of  the  pat- 
entee. 

[2]  Unless,  therefore,  the  defendants  (who 
are  the  heirs  of  the  patentee  of  the  land) 
have  parted  with  their  title  by  grant  or  legal 
divestiture  (neither  of  which  happened)  or 
have  lost  it  by  lapse  of  time  and  per  force 
the  statute  of  limitations,  the  decree  below 
for  the  plaintiff  was  erroneous. 

On  the  27th  of  November,  1878,  the  father 
of  the  plaintiff  for  $100  secured  a  quitdaim 
deed  describing  the  land  and  reciting,  viz., 
"The  interest  herein  conveyed  being  the 
dower  interest  of  said  Mary  Smith  in  and 
to  said  lands  as  the  widow  of  J.  B.  Smith, 
deceased,"  which  was  duly  executed  by  the 
dowress,  Mrs.   Smith.     Before  this  hapx)ea- 


ed  Mrs.  Smith  had  taken  steps  for  the 
laying  off  of  her  dower,  all  of  which  were 
abandoned  upon  the  sale;  hence  the  ^ect 
of  her  deed  was  simply  to  convey  her  unas- 
signed  dower  in  the  lands.  Neither  she 
nor  her  grantees  could  make  their  posses- 
sion adverse  to  the  heirs  wliile  the  dower 
estate  in  the  lands  was  unadmeasured  or  un- 
asslgned.  Melton  v.  Pitch,  125  Mo.  loc.  dt. 
290,  28  S.  W.  612,  et  cases  dted;  Shoultz  v. 
Lee,  200  Mo.  719,  168  S.  W.  toe.  dt  1147,  et 
cases  dted.  For  until  her  death  the  heira 
were  not  entitled  to  possession  and  could 
not  have  ejectment  for  the  land  since  no  dow- 
er was  ever  set  apart  therein  for  the  widow 
who  was  alive  and  testified  at  the  trial. 

The  learned  trial  •court  seemed  to  think 
that  this  case  was  ruled  by  some  of  the 
views  expressed  in  McClurg  v.  Turner,  74  Mo. 
45,  but  that  case  was  wholly  different  from 
the  present  There  the  only  issue  Involved 
related  to  the  quarantine  right  of  a  widow 
to  occupy  the  mansion  house  and  lands  be- 
longing thereto,  until  the  assignment  of  dow- 
er under  the  statute.  R.  S.  190e,  |  36a  A 
statutory  privilege  distinct  from  and  prior 
to  the  right  of  dower.  It  was  ruled  under 
the  particular  facts  of  that  case  showing 
that  there  was  no  mansion  house  on  the  land 
at  the  time  of  the  death  of  the  husband; 
that  his  widow  could  not  defend  by  invoking 
the  quarantine  statute  against  an  ejectment 
by  the  purchaser  of  the  land  under  a  valid 
Judgment  against  her  husband,  for  her  statu- 
tory right  was  predicated  upon  the  existence 
of  a  mansion  house.  Moreover  it  appeared 
that  the  widow  had  bought  the  land  from  a 
third  party  who  claimed  adversely  to  the 
husband.  These  two  aspects  of  the  case  only 
were  adverted  to  in  the  opinion,  and  it  con- 
ceded that  the  distinct  dower  rights  of  the 
widow  would  not  be  affected-  The  case 
therefore  is  wholly  without  bearing  on  the 
defenses  in  this  case,  that  the  lands  in  dis- 
pute were  acquired  by  plaintiff's  father  by 
a  conveyance  to  him  of  the  dower  estate  of 
defendants'  mother.  That  such  estates  as 
well  as  rights  of  quarantine  are  Jealously 
guarded  is  ably  stated  by  Sherwood,  J.,  in 
Gentry  v.  Gentry,  122  Mo.  202,  26  S.  W.  1090. 

It  Is  apparent  from  this  glance  at  the  point 
in  Judgment  in  McClurg  v.  Turner,  supra, 
that  it  does  not  touch  the  issue  here  as  to 
ttie  right  of  a  purchaser  (or  his  grantee,  the 
plaintiff)  from  the  dowress  to  hold  the  lands 
subject  thereto  adversely  to  the  heirs  during 
the  life  of  the  widow. 

That  this  cannot  be  done  is  the  settled 
law  of  this  state.  Yet  it  is  the  only  point 
presented  for  review,  for  plainturs  fiathei 
has  not  been  dead  10  years  before  this 
suit ;  hence,  if  she  were  daiming  In  her  own 
rights  and  not  as  his  grantee,  no  estate 
could  as  yet  be  created  by  the  statute  of 
limitations. 

It  may  be  as  suggested  in  the  brief  of  coun- 
sel for  respondent  that  plaintiff  and  her  hus- 
band "believed  that  the  former  owners  had 
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been  compensated,"  and  that  acting  on  that 
belief  they  will  suffer  loss  If  tbey  are  com- 
pelled to  return  the  land.  But  It  Is  well  to 
remember  that  the  law  Is  a  system  of  practi- 
cal Justice  In  the  adndnlstration  of  human 
affairs  based  on  the  Idea  of  the  greatest  good 
to  the  greatest  number.  It  cannot  hope  to 
do  more.  That  oases  of  Individual  Jiardshlp 
occur  In  the  enforcement  of  Its  rules  does 
not  detract  from  the  fact  that,  in  the  main 
and  in  the  vast  majority  of  the  cases,  they 
enforce  Justice,  viadlcate  right  in  human  re- 
lations, and  cause  the  cohesion  of  civilized 
society  which  would  dissolve  unless  united 
by  uniform  and  Impartial  laws,  both  of 
which  qualities  would  instantly  vanish  if 
the  rule  established  for  all  cases  should  be 
varied  when  applied  to  one  case  differing 
from  all  others  only  in  a  sentimental  appeal. 
This  thought  has  been  embodied  in  the  maxim 
that  "hard  cases  are  the  quicksands  of  the 
law." 

The  Judgment  In  this  case  is  reversed,  and 
the  cause  remanded,  to  be  proceeded  with  in 
conformity  with  these  views.    All  concur. 


McMAHIXiL  et  aL  ▼.  SCHOWBNOERDT  et  al. 
(No.  17607.) 

(Supreme  Court  of  Missouri,  Divisi<m  No.  1. 
Feb.  29,  1916.) 

1.  EviDBNM  «=»461(2)  —  Parol  Bvidenob  — 

CONSTBUCTION    OF    DEED. 

Since  deeds  must  be  construed  according  to 
their  words,  testimony  aa  to  statements  of  the 
grantor  relating  to  what  he  was  going  to  do, 
or  bad  done,  or  testimony  of  other  witnesses  as 
to  what  they  supposed  had  been  done,  is  inad- 
missiMe  in  construing  a  deed. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent.  Dig.  §  2180;    Dec.  Dig.  «s>461(2).] 

2.  Deeds  ®=s>90— Gomstbuotion. 

A  deed  must  be  construed  solely  by  its  own 
terms  and  the  facts  to  which  they  were  applied. 
[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  SI  234-237,  247,  248 ;  Dee.  Dig.  «=>flO.] 

8.  Deeds   «=»124(1)— Estates   Cbxatei>— FeA 

— Heibs. 

The  limple  granting  words  of  a  deed  not 
only  imply  uie  transfer  of  the  largest  estate 
that  can  exist  in  lands,  but  also  a  covenant  that 
the  grantor  is  seised  of  such  an  estate,  so  that  it 
is  unnecessary  to  use  the  word  "heirs"  in  de- 
scribing the  estate. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  H  346-364.  416,  417,  422-428,  436 ;  Dec. 
Dig.  «=.124(1).J 

4.  Dkeos  «=»128— EerrATES  CiBeated— Heirs. 

When  the  grantee  takes  a  freehold  for  life, 
and  by  the  same  conveyance  an  estate  is  limited 
either  mediately  or  immediately  to  his  heirs,  the 
word  "heirs"  is  a  word  of  limitation,  and  not  of 
purchase,  and  the  fee  vesta  in  the  grantee  (citing 
Words  and  Phrases,  Heirs). 

[Ed.  Note. — ^For  other  cases,  see  Deeds,  Cent 
Dig.  li  41S.  41^-421,  427 ;   Dec.  Dig.  «s>128.J 

5.  Deeds  «=»118— CoNSTBUonon  —  Pbksttup- 

TION. 

While  the  purpose  in  construing  a  deed  is  to 
learn  the  intention  of  the  grantor,  every  con- 
veyance of  real  estate  is  presumed  to  convey  all 
of  the  grantor's  estate,  unless  a  contrary  inten- 


tion expressly  appears  or  Is  necessarily  implied 
in  the  terms  of  the  grant 

[Bd.  Note.— For  other  cases,  see  Deeds,  Dec. 
Dig.  «=s>118.] 

6.  Deeds   «=»124(1)—Constbtjctiow— Estates 

Cbkated. 

A  deed,  reeidng  the  agreement  as  between 
the  grantors  and  the  grantee  and  her  heirs,  par- 
ties of  the  second  part,  granting  "unto  the  par- 
ties of  the  second  part  their  heirs  and  assigns," 
and  by  the  habendum  clause  granting  "with  all 
and  singular  the  tights,  privileges,  appurtenanc- 
es and  immunities  thereto  belongmg,  or  in  any 
wise  appertaining,  unto  the  parties  of  the  sec- 
ond part  and  unto  their  heirs  and  assigns  for- 
ever,   conveys  an  estate  in  fee. 

[Ed.  Note.— For  other  eases,  see  Deeds,  Cent 
Dig.  Si  346-364,  416,  417.  422-428,  435;  Dec. 
Dig.  «=»124(1).7  — — ~. 

Appeal  frmn  Circuit  Ooort,  Montgomery 
County;   James  D.  Bamett,  Judges 

Action  by  Charles  McMahiU  and  others 
agalnat  Caroline  Schowengerdt  and  otbeia^ 
Judgment  tot  defendants,  and  idalntifla  ap- 
peal.   Affinned. 

NowUn  &  Hughes,  of  Montgomery,  and 
Creech,  Penn  &  Palmer,  of  Troy,  for  appel- 
lants. O.  A.  Gannon  and  Wm.  A.  Dudley, 
both  of  Tioy,  for  re8x>ondent8. 

BROWN,  C.  This  appeal  calls  for  the  con- 
Btmction  by  the  court  of  the  following  deed, 
from  wliich  we  omit  the  testimonium  clause. 

"This  indenture,  made  on  the  22d  day  of 
Mandt,  A.  D.,  oie  thousand  eight  hundred  and 
seventy>-five,  by  and  between  Charles  Barbee  and 
Elizabeth  Barbee,  his  wife,  of  Lincoln  county, 
Missonri,  parties  of  the  first  part  and  Georgia 
Ann  McMahill  and  her  heirs  of  the  county  of 
Montgomery  in  the  state  of  Missouri,  parties  of 
the  second  part,  wilnesaeth :  That  the  said  par- 
ties of  the  nrst  part,  in  consideration  of  the  sum 
of  eighteen  hundred  dollars,  to  them  paid  by 
said  parties  of  the  second  pert  the  rec^pt  of 
which  is  hereby  acknowledged,  do  by  these  pres- 
ents, grant,  bargain  and  sell,  convey  and  con- 
firm, unto  the  said  parties  of  the  second  part 
their  heirs  and  assigns,  the  following  described 
lot  tracta  or  parcels  of  land,  lying,  bemg  and  sit- 
uate in  the  county  of  Montgomery,  and  state  of 
Missouri,  to  wit:  All  of  the  southeast  quarter 
of  section  fifteen  (15)  in  township  forty-nine 
(49),  range  four  (4)  west  containing  one  hundre<l 
and  sixty  acres  he  the  same  more  or  less. 

"To  have  and  to  hold  the  premises  aforesaid 
with  all  and  singular  Uie  rights,  privileges,  ap- 
purtenances and  immunities  thereto  belonging, 
or  in  any  wise  appertaining,  onto  the  said  par- 
ties of  the  second  part  and  unto  their  heirs  and 
assigns,  forever;  the  said  Charles  Barhee  and 
Elizabeth,  his  wife,  hereby  covenanting  that  they 
are  lawfully  seized  of  an  indefeasible  estate  iu 
fee,  in  the  premises  herein  conveyed ;  that  they 
have  good  right  to  convey  the  same;  that  the 
said  premises  are  free  and  clear  of  any  incum- 
brances done  or  suffered  by  them  or  those  under 
whom  they  daim;  and  that  they  will  warrant 
and  defend  the  title  to  the  said  premises  unto 
the  said  parties  of  the  second  part  and  unto 
their  heirs  and  assigns,  forever,  against  the  law- 
ful claims  and  demands  of  all  persons  whomso- 
ever." 

Hie  grantors  w»e  tb»  father  and  mother 
of  the  grantee,  a  manled  woman,  still  living. 
The  plainUffs  are  her  children.  One  of  them, 
Forrest  McMahill,  died  childless  since  the  be- 
ginning of  this  suit,    llie  plaintiffs  proved 
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by  their  miotber  that  fbe  land  was  a  gift, 
the  consideration  In  the  deed  not  having  t>een 
paid;  that  at  the  tixne  of  the  execution  of 
the  deed  Mr.  Barbae  could  read  the  news- 
paper, but  could  not  write  "to  do  any  good" ; 
that  Mr.  tJpham,  the  scrivener,  before  whom 
the  deed  was  acknowledged,  was  not  only  a 
notary  public,  but  a  road  overseer,  school 
teacher,  apple  tree  agent,  and  book  agent, 
and  otFered  to  prove  by  witnesses  that  before 
and  at  the  time  the  deed  was  written  Mr. 
Barbee  said  he  wanted  to  so  convey  that 
Mrs.  McMahlU  and  her  husband  could  not 
alienate  the  land  but  that  bis  daughter  and 
her  children  might  have  It  as  a  home;  and 
that  It  was  generally  understood  In  the 
neighborhood  that  he  had  so  conveyed.  This 
testimony  so  otTered  was  excluded  and  ex- 
ceptions saved. 

On  December  17,  1886,  Mra.  McMahlll  and 
her  husband  by  general  warranty  deed,  for 
the  conslderatlcm  of  $S,(MOi  conveyed  the 
same  land  to  John  W.  Schowengerflt,  the 
original  defendant,  whose  heirs  are  now  the 
defendanta  The  deed  recites  that,  as  a  part 
of  the  consideration,  the  grantee  assumed 
and  agreed  to  pay  a  debt  of  $700  se^rured  by 
deed  of  trust  on  the  land.  Mr.  Schowengerdt 
recorded  his  deed,  went  Into  possession  of 
the  land,  and  remained  In  possession,  pay- 
ing the  taxes,  up  to  the  time  of  his  death. 
.  If  the  deed  from  Barbee  and  wife  to  Mrs. 
McMahlU  conveyed  the  fee,  the  Judgment  of 
the  trial  court,  which  so  decided,  will  have 
to  be  affirmed.  On  the  other  hand.  If  It  con- 
veyed to  Mrs.  McMahlU  a  life  estate  only, 
with  remainder  to  her  children,  as  plaintiffs 
contend.  It  must  be  reversed.  If  the  rejected 
evidence  should  have  been  admitted  and 
would  aid  in  the  determination  of  the  ques- 
tion we  have  stated,  the  cause  should  be  re- 
manded. 

[1]  1.  It  must  be  kept  in  mind  that  the 
plaintiffs  are  in  no  sense  seeking  a  reforma- 
tion of  the  deed  made  in  1875.  They  are 
simply  asking  the  court  to  determine  what 
It  means.  The  exi)erlence  of  ages  has  fully 
Justlfled  the  rule  embodied  in  oor  statutes, 
whidi  requires  such  transactions  to  be  In 
writing.  Nowhere  is  its  necessity  more  ap- 
parent than  in  cases  of  this  character,  where 
it  is  itought  to  substitute  words  claimed  to 
have  been  spoken  in  a  past  generation,  for 
the  permanent  record  which  the  law  requires. 
If  sndi  words  are  admissible  to  modify  the 
meaning  of  those  used  in  the  deed,  they 
thereby  become  the  operative  features  of  the 
conveyance,-  and  the  statute,  which  under- 
takes to  make  the  transaction  as  visible  and 
permanent  as  is  the  land  to  which  It  applies, 
is  to  that  extent  nullified.  For  tliese  rea- 
sons, we  think  that  the  testimony  offered  as 
to  statements  of  the  grantor  relating  to  what 
he  was  going  to  do,  was  doing,  or  had  done, 
with  reference  to  this  conveyance,  was  right- 
ly excluded,  as  were  also  the  statements  of 
the  neighbors  as  to  what  they  supposed  had 
been  done.    While,  bad  the  issue  been  differ- 


ent, these  latter  statements  might  possibly 
have  been  pertinent  as  notices  of  equities 
asserted,  they  are  not  pertinent  to  the  con- 
struction of  this  deed. 

[2-4]  The  real  difference  between  the  par- 
ties arises  upon  the  face  of  tlie  deed,  which 
must  be  construed  solely  by  its  own  terms 
and  the  facts  to  which  they  were  applied. 
TTie  entire  cwitroversy  arises  upon  the  use 
of  the  words  "and  her  heirs,"  descriptive  of 
the  grantee  in  the  premises  of  the  deed.  It 
is  not  claimed  that  they  are  effective  un- 
less the  deed  is  so  construed  that  these 
Words  read  children,  otherwise  they  are  sim- 
ply words  of  Umltatlon  by  which  the  com- 
mon law  described  an  estate  of  Inheritance 
in  the  grantee.  Under  our  statute,  it  is 
no  longer  necessary  to  use  them,  bo  that  the 
simple  granting  words  of  the  deed  not  only  Im- 
ply the  transfer  of  the  largest  estate  that  can 
exist  In  lands,  but  al^  a  covenant  that  the 
grantor  Is  seised  of  the  estate  necessary  to 
support  It  This  change  in  the  law,  however, 
does  not  change  tlie  technical  meaning  of 
the  word  "helrS"  as  used  in  a  conveyance, 
and  the  rule  still  is  that  when  the  ancestor 
takes  a  freehold  for  Ufe,  and  by  the  same  con- 
veyance, whether  deed  or  devise,  an  estate  is 
limited  either  mediate  or  immediately  to  bis 
heirs,  the  word  "heirs"  is  a  word  of  Umlta- 
tlon, not  of  purchase,  and  the  fee  vests  in 
the  ancestor.  We  have  stated  the  rule  as 
found  in  4  Words  and  Phrases,  3244,  because 
a  long  list  of  authorities  In  its  support  are 
there  dted.  To  have  this  effect,  it  can  make 
no  difference  in  what  part  of  the  deed  the 
words  are  used,  so  long  as  they  express  the 
idea  that  the  conveyance  is  made  or  received 
to  the  grantee  named,  and  his  heirs ;  for  the 
heirs  cannot  in  the  nature  of  things  take  as 
such,  otherwise  tban  by  descent  cast  upon 
them  by  the  death  of  the  ancestor. 

[t]  Hie  plaintiffs  say  that  the  word 
"heirs"  in  this  conveyance  Is  used  Inartifid- 
ally,  and  that  it  appears  ttom  the  face  of 
the  deed,  construed  in  the  light  of  the  fact 
that  the  grantee  was  the  daughter  of  the 
grantors  having  a  husband  and  cbUdren  of 
her  own,  that  it  evidently  means  children; 
and  therefore  Mrs.  McMahlU  took  by  its 
terms  an  estate  for  life  with  remainder  over 
to  such  chUdren  as  may  be  Uvlng  at  the 
time  of  her  death.  Ujimn  failure  of  Issue 
living,  it  must  revert  to  the  grantor.  WhUe 
the  intention  of  the  grantor  is  the  thing  we 
must  glean  from  this  deed,  the  statute  af- 
fords us  a  rule  of  construction  whlcb.  we 
must  bear  in  mind.  It  is  that  every  con- 
veyance of  real  estate  shaU  convey  aU  of 
the  estate  of  the  grantor  therein,  unless  the 
intention  to  convey  a  less  estate  shall  ex- 
pressly appear  or  be  neoessarUy  implied  In 
the  terms  of  the  grant 

16]  We  have  tried  in  vain  to  Und  anything 
In  this  deed  Indicating  the  purpose  of  the 
grantor  to  limit  the  estate  conveyed  to  a 
life  estate  in  Mta  McMahlU  with  remainder 
to  her  children.    As  we  have  already  seen. 
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tbe  word  "bdrs"  as  nsed  In  tbe  premises  is 
a  simple  and  apprc^rlate  way  of  Indicating, 
under  tbe  common-law  rule,  that  the  estate 
conveyed  is  ooe  of  inheritance.  If  they 
stood  alone  in  this  place  and  no  habendum 
had  been  added  to  the  description,  it  would 
never  occur  to  any  one  that  the  w'ord  "heirs" 
was  used  for  any  other  putxKiee  than  as  in- 
dicating that  the  estate  conveyed  was  one 
of  Inheritance ;  but  we  all  recognize  the  fact 
that  most  deeds  are  written  upon  printed 
blanks  provided  for  that  purpose  containing 
the  usual  clauses  of  a  commcm-law  convey- 
ance, and  that  among  these  is  the  habendum 
to  the  heirs  and  assigns  of  the  grantee  or 
grantees  forever.  This  was  evidently  so  in 
this  case,  and  the  plaintiffs  would  not  have 
us  believe  that  Mr.  Dpham,  who,  they  tell 
ns,  was  in  addition  to  his  other  activities  a 
road  overseer,  apple  tree  agent,  and  boojt 
agent,  would  with  his  own  hand  have  writ- 
ten so  dabOFBte  an  habendnm.  We  can  see 
no  reason  to  believe  or  to  suspect  that  this 
was  Intended  to  change  the  operation  of 
the  deed. 

The  plalhtiffis  point  out  to  ns  nnmerons 
cases  holding  in  snbstanee,  bnt  in  a  variety 
of  words,  that,  while  the  Word  "heirs"  as 
nsed  In  deeds  has  a  technical  and  primary 
meaning  as  a  word  of  limitation  as  contra- 
distinguished from  one  of  purchase,  there  is 
an  exception  to  the  rule  that,  if  the  deed 
shows  by  its  context  that  the  word  was  nsed 
as  the  equivalent  of  "children,"  the  Instru- 
ment wlU  be  given  that  effect  Perttaps  the 
last  word  of  this  court  upon  that  subject 
has  been  spoken  in  Bckle  v.  Ryland,  256 
Mo.  424,  1C5  S.  W.  1035,  where  many  au- 
thorities were  collected  and  considered.  In 
that  case  Mrs.  Elusebia  N.  Bnford,  a  widow 
having  three  children,  William  M.,  Legrand, 
and  Elorence  I.  Banks,  a  married  woman, 
and  two  grandchildren  of  a  deceased  daugh- 
ter, Legrand  and  Bnford  Ryland,  tbe  son 
William  M.  being  of  unsound  mind,  conveyed 
the  land  to  Edwards  as  trustee  to  take  and 
receive  the  rents  and  profits  out  of  which 
be  should  pay  taxes,  keep  the  buildings  and 
other  improvements  in  ^ood  repair,  pay  in- 
surance against  loss  by  fire,  storm,  and  other 
casualty  and  the  expense  of  the  trust,  and 
to  appropriate  the  remainder  of  the  income 
for  the  proper  and  comfortable  supp'ort, 
maintenance,  care,  clotliing,  and  keeping  of 
her  son  William,  including  his  support  in  an 
asylum  if  necessary,  and  all  other  proper 
exi>enditnre  to  keep  him  in  comfort  for  and 
during  his  natural  life,  and  uik>n  his  death 
to  appropriate  the  net  rents  and  profits  to 
the  grantor  for  her  own  Individual  use.  On 
the  death  of  the  survivor  of  the  two  bene- 
ficiaries, the  deed  provided  that: 

"Tha  said  tnist  herein  provided  for  shall  ter- 
minate, and  tbe  title  to  the  said  real  estate  and 
property  shall  go  to,  and  vest  in  my  two  other 
children,  Legrand  Q.  Buford  and  Florence  I. 
Banks,  one-third  each,  or  to  their  heirs,  shoald 
they  or  either  of  them  be  dead,  and  the  remain- 
ing one-third  shall  vest  hi  my  two  grandchildren, 


Legrand  Ryland  and  Buford  Ryland,  as  Joint 
tenants,  and  to  their  survivor,  for  life,  with  the 
remainder  to  my  two  children,  LeRrand  O.  Bn- 
ford and  Florence  I.  Banks,  and  their  heirs» 
share  and  share  aUke,  in  fee  simple  forever." 

Mrs.  Buford  died,  and  afterward  and  dnr- 
tug  the  life  of  William  M.,  Legrand  died, 
leaving  a  widow,  the  i^alntiff  Lida  M.  Bu- 
ford, two  children,  the  plaintiff,  Florence  D. 
Eckle,  a  married  woman,  and  defendant 
Coleman  6.  Buford,  and  a  will  devising  one 
half  of  his  one-third  interest  in  the  land  to 
his  wife  and  the  other  Iialf  to  Mr&  Eckle 
and  giving  to  his  son  $1.  It  does  not  men- 
tion a  remainder  in  the  Ryland  interest  The 
object  of  the  suit  was  to  determine  whether 
Legrand  O.  Buford  had  a  devisable  interest 
in  the  property  at  tbe  time  of  his  death,  and 
in  determining  this  tbe  conrt,  speaklnig  by 
Lemm,  J.,  in  division  Mo.  1,  In  the  course  of 
an  exhaustive  and  critical  analysis  of  tbe 
deed  said: 

"Under  that  conveyance,  where  was  the  title 
up  to  tlie  time  of  William's  death?  '  Clearly  in 
the  trustee.  Vest  means  to  accrue  to,  to  be 
fixed,  to  take  effect  Black's  L.  Diet  (2d  Ed.) 
tit.  'Vest'  Now,  when  was  the  title  to  rest,  to 
be  fixed,  in  any  one  else?  Clearly  on  the  ter- 
mination of  the  trust  In  whom  was  it  then  to 
vest  by  tbe  express  command  of  the  grantor, 
who  dominated  the  situation?  Clearly  in  Le- 
grand G.  Buford  and  Florence  I.  Banks,  one-third 
to  each,  but  observe  (for  thereby  weighty  matter 
hangs)  only  on  a  contingency,  to  wit,  (m  the  con- 
tingency of  their  being  alive.  The  title  goes  and 
vests  in  the  alternative.  Thus,  if  they  are  alive, 
then  to  or  in  them.  Otherwise,  what  becomes  oi 
it?  Look  again  to  the  words  of  the  deed,  to  wit 
'or  to  their  heirs  should  they  or  either  of  them 
be  dead.'  When  the  grantor  passed  from  the 
two-thirds  interest  to  the  Ryland  one-third  oat 
of  which  another  life  estate  was  carved  (to  wit, 
a  joint  one  with  tbe  right  of  survivorship),  the 
phraseology  of  her  deed  changes  somewhat,  and 
the  remainder  runs  'to  my  two  other  children, 
Le^nd  G.  Buford  and  Florence  1.  Banks  and 
their  heirs,  share  and  share  alike,  in  fee  simple 
forever.'  It  will  be  observed  that  in  the  first 
instance  the  word  'or'  is  used,  followed  hy  'to 
their  heirs  should  they  or  either  of  them  be 
dead,'  and  in  the  next  instance  the  word  'and' 
is  used,  and  nothing  is  said  about  the  death  of 
Legrand  G.  Buford  or  Florence  L  Banks,  but 
the  'and'  is  followed  by  'their  heirs,  share  and 
share  alike,  in  fee  simple  forever.'  ' 

It  win  be  seen  that  the  weighty  matter 
connected  with  that  case  and  decisive  of  it 
was  whether  or  not  Legrand  Buford  bad  a 
devisable  interest  in  the  land  at  the  time  his 
will  became  operative  by  his  death,  and  tbe 
court  very  properly  determined  that  he  had 
not,  and  that  tbe  i>erson8  whom  the  deed 
designated  should  take  as  purchasers  under 
it  at,  and  not  before,  tbe  instant  when  the  le- 
gal and  equitable  title  should  merge  by  the 
death  of  the  survivor  of  tbe  beneficiaries  In 
tbe  trust  which  it  created.  To  give  effect  to 
tbe  intention  of  tbe  grantor,  who  must 
whenever  consistent  with  the  rules  of  law, 
be  presumed  to  have  intended  a  valid  dis- 
position, this  court  applied  the  rule  of  in- 
terpretation to  tbe  word  "heirs"  which  tbe 
appellants  are  seeking  to  invoke  In  this  case. 
No  such  necessity  exists  here.  -The  circum- 
'Stances  of  this  case  do  not  call  npon-us  to 
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make  a  deed  for  ber  grantor  wbldi  cortalls 
the  title  for  which  Mrs.  McMahlll  teceived 
the  consideration  paid  by  Mr.  Schowengerdt 
In  her  sale  to  him. 

The  judgment  of  tbe  Montgomery  drcoit 
court  is  affirmed. 

BAItiDX,  C,  ooncura. 

FBR  CUBIAMi  The  foregoing  opinion  of 
BROWN,  C,  U  adopted  as  tbe  opinion  of 
tbe  court  All  concur,  except  BliAIB,  Jn 
not  Bitting: 


In  re  LARGUB'S  ESTATE. 

MARTIK  et  al.  y.  THOMPSON  et  aL 

(No.  17816.) 

(Supreme  Court  of  Miasourl,   Division  No.  1. 

Feb.  29,  1916.) 

WlLMI  €=S>764 — OORSTRUCTIOH — SPBCmO  LiXO- 
ACIK8. 

A  testatrix  owning  510  sbarei  of  bank  stock 
bequeathed  that  number  in  varying  amounts  to 
five  named  persons;  one  portion  of  the  stodc 
being  bequeathed  in  trust  for  declared  purposes. 
The  will  did  not  refer  to  the  shares  as  stock  be- 
longing to  the  testatrix.  Held  that,  as  it  was 
obvious  that  testatrix  intended  to  dispose  only  of 
the  shares  she  owned  and  did  not  expect  her  ex- 
ecutors to  go  into  the  market  and  acquire  other 
shares  to  satisfy  the  bequests,  the  legatees  took 
specific  legacies  of  such  shares  and  so  were  en- 
titled to  dividends. 

[Bd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  if  1945,  1946 ;   Dec.  Dig.  <3=>7i>4.] 

Appeal  from  St.  Louis  Circuit  Court;  Dan- 
iel D.  Fisher,  Judge. 

In  the  matter  of  tbe  estate  of  Mathilda 
A.  Largue,  deceased.  Petition  by  Martha  N. 
Martin  and  others  against  W.  B.  Thompson 
and  others,  as  executors.  The  probate  court 
found  against  petitioners,  and  on  appeal  to 
the  circuit  court  judgment  was  again  ren- 
dered against  tbeui,  and  they  appeal  Re- 
versed and  remanded,  with  directi<»8. 

On  January  11,  1012,  appellants  Martha 
Norrls  Martin,  BUzabetb  Norris  Nelson,  Jen- 
nie Norrls  Angloch,  Mary  M.  Norris,  Mary 
M.  May,  and  Albert  W.  Wallace  filed  in  the 
probate  court  of  the  dty  of  St  Louis,  afore- 
said, their  petition,  against  respondents,  as 
executors  of  the  estate  of  Mathilda  A. 
Largue,  deceased,  reciting  therein  that  they 
were  the  respective  owners  of  tbe  shares 
of  stock  mentioned  in  paragraphs  3,  4,  and  7 
of  the  will  of  Mrs.  Largue,  hereafter  set  out 
in  full  (318  shares),  and  alleging  that  since 
ber  death  on  October  12,  1909,  all  dividends 
declared  by  tbe  National  Bank  of  Commerce 
In  St  Louis,  Mo.,  on  said  318  shares  of  stock 
have  been  paid  to  respondents  as  executors 
aforesaid,  and  that  no  part  of  same  has  been 
distributed  to  appellants;  that  said  divi- 
dends amount  to  |27  on  each  and  every  share 
of  said  stock. 

It  is  further  alleged  that  said  executors 
have  an  hand  sufficient  sums  to  pay  all  debts, 
legacies,  and  expenses  of  administration,  and 


the  aggregate  amount  of  dividends  herein 
prayed  for;  that  appellants  have  paid  their 
collateral  inheritance  taxes  and  are  entitled 
to  tbe  dividends  aforesaid. 

The  petition  asked  tbe  court  to  make  an 
order  on  said  executors,  requiring  them  to 
pay  over  to  appellants  the  dividends  afore- 
said. 

Upon  a  hearing  in  tbe  probate  court,  tbe 
latter  found  against  appellants,'  and  held 
that  tbe  bequests  of  tbe  318  shares  of  stock 
aforesaid  were  general  and  not  tpeciflc  be- 
quests. Appellants  appealed  to  the  circuit 
court  aforesaid,  where  the  cause  was  tried 
anew.  The  will  of  Mathilda  A.  Largue  was 
read  in  evidence,  and  is  In  words  and  figures 
following,  to  wit: 

"Know  all  men  by  these  presents,  that  I, 
Mathilda  A.  Largue,  of  the  dty  of  Saint  Louis, 
Missouri,  being  of  sound  and  disposing  mind,  do 
hereby  make,  declare  and  publish  this  to  be  my 
last  will  and  testament  hereby  revoking  all 
former  wills. 

"First  I  direct  my  executors  to  pay  all  just 
debts  against  iny  estate. 

"Second.  I  give  and  bequeath  to  my  brother, 
William  B.  Anderson,  of  Denver,  Colorado,  100 
shares  of  stock  of  the  National  Bank  of  Com- 
merce in  Saint  Louia,  * 

"Third.  1  give  and  bequeath  to  my  sister, 
Mary  M.  May,  of  Beaver  Falls,  Pa.,  137  shares 
of  stock  of  the  National  Bank  of  Commerce  in 
Saint  Louis. 

"Fourth.  I  |dve  and  bequeath  136  iritares  of 
stock  of  the  National  Bank  of  Commerce  in 
Saint  Louis  to  Martha  Norris  Martin,  Elizabeth 
Norris  Nelson,  Mary  M.  Norris,  and  Jennie 
Norris  Angloch,  daughters  of  my  late  sister, 
Katherine  Norris,  share  and  share  alike. 

"Fifth.  I  give  and  bequeath  to  William  A. 
Brandenburger,  trustee,  46  shares  of  stock  of 
the  National  Bank  of  Commerce  in  Saint  Louis, 
in  trust  however,  for  the  following  uses  and  pur- 
poses: The  said  trustee  or  his  executor  in  this 
trust  shall  keep  said  shares  of  stock  and  collect 
such  dividends  as  may  be  paid  thereon  and  pay 
the  same  as  they  are  collected  to  Melinda  Waf- 
laoe  during  the  term  of  her  natural  life,  and  at 
the  death  of  Melinda  Wallace  I  give  and  be- 
queath said  46  shares  of  stock  to  linnie  Bran- 
denburger, Jessie  Verdier,  Edith  Taylor,  Blanch 
Taylor  and  Qrace  Mortland,  share  and  share 
alike. 

"Sixth.  I  give  and  bequeath  46  shares  of 
stock  of  the  National  Bank  of  Commerce  in 
Saint  Louis  to  William  Ramsey,  Harry  Ramsey, 
Sadie  Ferree,  Hallie  Ramsey,  Lynn  Ramsey  and 
George  Ramsey  of  Pittsburgh,  Pa.,  share  and 
share  alike. 

"Seventh.  I  give  and  bequeath  to  Albert  W. 
Wallace  of  Allegheny,  Pa.,  45  shares  of  stock 
of  the  National  Bank  of  Commerce  in  Saint 
Louis. 

"Eighth.  I  give  and  bequeath  to  Mrs.  Sarah 
A.  Walker  of  Philadelphia,  Pa.,  one  bond  of  the 
Merchants  Bridge  Company  of  Saint  Louis  of 
the  face  value  ot  $1,000.00. 

"Ninth.  I  give  and  bequeath  to  Mrs.  Alma  B. 
Armstrong  of  Atlanta,  Ga.,  one  bond  of  the 
Merchants  Bridge  Uompany  of  Saint  Louis  of 
the  face  value  of  |l,00O.0O. 

"Tenth.  All  the  rest  and  residue  of  my  estate, 
real,  persmial  and  mixed,  of  whatever  Mnd  and 
wheresoever  situate,  including  my  reslden<%, 
known  as  3840  Lindell  boulevard,  and  contents, 
I  give,  devise  and  bequeath  to  my  beloved  niece, 
Mathilda  A.  Poller. 

"Eleventh.  I  nominate  and  appoint  Edwin  S. 
Puller  and  William  B.  Thompson  or  survivor 
executor  of  this  will  and  request  that  they  give 
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bond  equal  to  the  Taltie  of  my  eatate,  excluding 
realty. 

"Twelfth.  In  the  event  that  any  legatee, 
devisee  or  executor  contests  the  validity  of  this 
■will,  either  directly  or  indirectly,  I  do  hereby  re- 
voke tjie  legation,  devise  or  appointment  as  ex- 
ecutor of  said  legatee,  devisee  or  executor  so 
contesting  this  will. 

"In  testimony  whereof,  I,  the  said  Mathilda 
A.  Largne,  have  hereunto  set  my  band  and  seal 
this  eth  day  of  July,  1909. 

"Mathilda  U  Largue.    [Seal.]" 

A  written  stipulation  was  entered  into  In 
the  court  below,  wliicb,  without  signatures, 
reads  as  follows: 

"It  is  hereby  stipulated  by  and  between 
Martha  Norris  Martin,  Elizabeth  Norris  Nd- 
son,  Jennie  Norris  Anploch.  Mary  M.  Norris, 
Mary  M.  May  and  Albert  W.  Wallace,  legatees 
under  the  will  of  Mathilda  A.  Largue,  by  their 
attorney,  J.  Lionberger  Davis,  William  B. 
Thompson  and  Edwin  S.  Puller,  executors  of  the 
estate  of  Mathilda  A.  Largne,  and  Mathilda  A. 
Puller,  by  her  attorneys,  Bchnurmacher  & 
Bassienr,  that  the  said  Mathilda  A.  Largue,  at 
the  time  of  Uie  execution  of  her  said  will,  to 
wit,  on  July  6,  1909,  and  at  the  time  of  her 
death,  was  the  owner  of  five  hundred  and  ten 
(610)  shares  of  the  capital  stock  of  the  Nation- 
al Bank  of  Commerce  in  St.  Louis." 

It  was  farther  stipnlatsed  by  connsel  that 
the  Mati(»iEil  Bank  of  Commerce  of  St  Louis, 
declared  a  dividend  of  $27  per  share,  on  each 
of  the  318  shares  aforesaid,  that  tb»  same 
was  received  by  said  executors,  and  that  the 
aggregate  amount  of  dividends  so  declared 
<m  the  sliares  belonging  to  plaintiECs  w&s,  and 
la,  $8,586. 

After  argument,  the  case  was  taken  under 
advisement,  and  on  March  17,  1913,  the  dr- 
coit  court  found  the  issues  in  favor  of  de- 
fendants, and  entered  Judgment  generally 
against  tlie  plaintiflta. 

Appellants  in  due  time  filed  a  motloD  for  a 
new  trial,  which  was  orermled,  and  the 
cause  duly  appealed  to  this  court. 

J.  Uonberger  Davis,  of  St.  Louis,  for  ap- 
pellants. Sdinurmacher  &  Rassleur,  of  St. 
Louis,  for  respondent  Puller. 

RAILKT,  C.  (after  stating  the  facts  as 
above).  I.  The  question  at  Issue  involves  the 
construction  of  Mrs.  Largue's  will  heretofore 
set  out.  It  is  dated  July  6,  1909,  and  execut- 
ed In  St  Louis,  Mo.  It  is  conceded  that  at 
the  date  of  its  execution,  the  above  testatrix 
was  the  owner  and  in  potseasion  of  510 
gKaret  of  the  capital  stock  of  the  National 
Bank  of  Commerce,  Bt.  Louis,  Mo.  It  is  con- 
ceded, that  testatrix  was  the  owner  and  in 
possession  of  510  shares  of  said  stock  at  the 
time  of  her  death,  on  October  9,  1909.  By 
the  provisions  of  said  will,  testatrix  be- 
queathed to  the  legatees  named  therein,  510 
shares  of  stock  in  the  National  Bank  of 
Commerce  aforesaid.  She  bequeathed  to  ap- 
pellants 318  shares  of  stock  In  said  bank,  as 
shown  in  paragraphs  3,  4,  and  7  of  the  will 
aforesaid.  It  does  not  appear  from  either  the 
will,  or  the  record  herein,  that  testatrix  own- 
ed any  more  than  510  shares  of  stock  in  said 
bank.  * 

18S  S.W.-80 


It  appears  by  stlpnlatlon: 

"That  the  amount  of  dividends  declared  by 
the  National  Bank  of  Gommeroe  in  St  Louis 
on  each  and  every  share  of  the  capital  stock  ot 
said  bank,  which  was  bequeathed  by  the  will  of 
Mathilda  A.  Largue,  was  $27  per  share,  and 
that  that  amount  was  received  by  the  defendants 
as  executors  of  said  will,  and  was  and  is  retain- 
ed by  said  executors  and  defendants;  and  that 
the  aggregate  amount  of  dividends  so  declared 
on  the  shares  belonging  to  plaintifb  was  and  is 
$8,586." 

Counsel  for  respondents  in  their  brief, 
with  commendable  frankness,  state  the  is- 
sues involved  as  follows: 

"The  testatrix  did  Intend  to  dispose  of  the 
610  shares  of  stock  she  owned ;  but  the  true 
question  is,  did  she,  by  the  language  she  used  in 
expressing  her  last  wishes,  dispose  of  them  In 
such  a  way  that,  as  a  matter  of  law,  they 
amount  to  specific  legacies  or  general  legacies? 

As  said  by  the  New  York  Court  of  Appeals, 
in  Cammann  v.  Bailey,  210  N.  T.  loc.  cit  30, 
103  N.  E.  824: 

"Rules  for  the  construction  of  wills  are  for  the 
sole  purpose  of  ascertaining  the  intention  of  the 
testator,  and  if  the  intention  is  clear  and  mani- 
fest it  must  control,  regardless  of  all  rules  that 
have  been  formed  for  the  purpose  of  determin- 
ing their  construction." 

In  Roper  on  Legacies  (4th  Ed.)  c.  3,  i  1, 
p.  190,  a  speoiflo  bequest  is  defined  as  follows: 

"  The  bequest  of  a  particular  thing  «r  money 
specified  and  distinguished  from  all  others  of 
the  same  kind,  as  of  a  horse,  a  piece  of  plate, 
money  in  a  purse,  stock  in  the  public  funds,  a 
security  for  money,  which  would  Immediately 
vest  with  the  assent  of  the  executor,' " 

The  same  author,  on  page  203  of  the  same 
volume,  says: 

"From  the  definition  of  a  regular  specific  leg- 
acy in  the  beginning  of  the  chapter,  it  is  obvious 
that  stock  or  govaitment  annuities  or  shares  in 
public  companies  may  be  specifically  bequeath- 
ed ;  but  in  order  to  make  the  bequests  specific, 
the  intention  that  they  should  be  so,  must  be 
clear,  otherwise  the  bequests  will  be  general." 

It  is  insisted  by  respondents  that  the  lega- 
cies to  appellants  caUed  for  no  particultir 
shares  or  particular  certificates  of  stock; 
that  each  l^acy  could  have  been  satisfied  by 
the  delivery  of  any  shares  or  certificates  of 
the  requisite  number;  that  they  were  iu  no 
wise  identified  or  distinguished  from  the  oth- 
er shares  of  the  same  stock  and  were  there- 
fore general,  and  not  specific,  legacies.  The 
following  authorities  are  relied  upon,  in  sup- 
port of  the  foregoing  contention:  Woernerou 
Am.  Law  of  Administration,  §  444 ;  Roper  on 
Legacies,  157,  and  cases  cited;  Tifft  v.  Por- 
ter, S  N.  Y.  516;  Sponsler's  Appeal,  107  Pa. 
95;  In  re  Snyder,  217  Pa.  71,  66  Atl.  157, 11  L. 
R.  A.  (N.  S.)  49,  118  Am.  St  Rep.  900,  10 
Ann.  Cas.  488;  Johnson  v.  Goss,  128  Mass. 
433;  Eckfeldfs  Estate,  7  Wkly  Notes  Cas. 
(Pa.)  19;  Osborne  v.  McAlpine,  4  Redf.  Sur. 
(N.  T.)  1;  Davis  v.  Cain's  Elx'r,  36  N. 
C.  304;  Sibley  v.  Perry,  7  Ves.  524;  Robinson 
V.  Addison,  2  Beavan's  Reports,  515;  Evans 
V.  Hunter,  86  Iowa,  413,  63  N.  W.  277,  17  L. 
R.  A.  308,  41  Am.  St  B«p.  603 ;  Gilmer's  Leg- 
atees V.  Gilmer's  Executors,  42  Ala.  9;  Dry- 
den,  Ex'r,  et  aL  T.  Owlngs,  49  Md.  356;  Palm- 
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er  ▼.  Bstate  of  Palmer,  106  Me.  26,  75  AU. 
130,  19  Ann.  Gas.  1184. 

Tlfft  V.  Porter,  snpra,  seems  to  be  the  lead- 
ing authority  relied  upon,  and  follows  the 
Bnglish  rule  upon  the  question  involved.  In 
the  Tlfft  Case  it  is  said: 

"In  those  cases  in  which  legacies  of  stocks  or 
shares  In  public  funds  have  been  held  to  be 
specific,  some  expression  has  been  foand  from 
which  an  intention  to  make  the  bequest  of  tlie 
particular  shares  of  stock  could  be  inferred. 
Where,  for  instance,  the  testator  has  used  such 
langnage  as,  'my  shares,'  or  any  other  equiva- 
lent designation,  it  has  been  held  sufficient.  But 
the  mere  possession  by  the  testator  at  the  date 
of  his  will  of  stock  of  equal  or  larger  amount 
than  the  legacy,  wUl  not  of  itself  make  the  be- 
quest specinc." 

It  Is  practically  conceded  In  all  the  author- 
ities cited  supra,  that  if  the  will  in  controver- 
sy had  said  "my  stock,"  or  "the  stock  which 
I  own,"  or  had  used  some  similar  expression, 
that  the  legacies  granted  to  appellants  would 
have  been  specific.  It  Is  admitted  in  the  stip- 
ulation on  file,  "that  the  said  Mathilda  A. 
Largue,  at  the  time  of  the  execution  of  her 
said  will,  to  wit,  on  July  6,  1909,  and  at  the 
time  of  her  death,  was  the  owner  of  five  hun- 
dred and  ten  (510)  shares  of  the  capital  stock 
of  the  National  Bank  of  Commerce  in  St. 
IjOuIs."  It  is  conceded  by  respondents'  coun- 
sel in  their  brief  that  "the  tettatriai  did  in- 
tend to  dispose  of  the  five  hundred  and  ten 
shares  of  stock  she  owned."  It  thus  conclu- 
sively appears  that  she  was  disposing  of  her 
oicn  stock,  and  not  some  other,  which  might 
be  bought  with  her  funds  after  her  death. 

The  third  paragraph  of  the  will  with  the 
word  "my"  Inserted  In  front  of  "stock," 
would  have  read  as  follows: 

"Third.  I  give  and  bequeath  to  my  sister, 
Mary  M.  May,  of  Beaver  Falls,  Pa.,  137  shares 
of  'my'  stock  of  the  National  Bank  of  Commerce 
in  Saint  Louis." 

Under  the  authorities  heretofore  cited,  if 
each  of  the  bequests  had  been  written  as  the 
above,  by  Inserting  "my"  before  the  word 
"stock,"  it  would  have  characterized  the  re- 
spective legacies  of  appellants,  as  specific,  in- 
stead of  general.  If  testator  understood  she 
was  doing  the  very  thing  which  the  use  of 
"my"  before  "stock"  would  Imply,  in  framing 
said  legacies,  then  her  intention,  If  carried 
out,  would  convey  to  each  of  said  legatees  a 
specific  bequest. 

Many  of  the  courts  of  last  resort  In  this 
country  have  broken  away  from  the  arbitrary 
and  ironclad  English  rule  aforesaid,  and  ccm- 
strue  legacies  as  specific,  when  bank  stock 
or  other  stock  is  disposed  of,  without  the  use 
of  "my"  or  similar  expressions,  where  the 
will  upon  its  face  fairly  discloses  the  in- 
tention of  testator  to  make  a  specific  bequest 
In  support  of  this  proposition,  we  call  at- 
tention to  the  following  authorities:  Jewell 
V.  Appolonlo,  75  N.  H.  317,  74  Atl.  250;  Drake 
V.  True,  72  N.  H.  322,  56  Atl.  749;  Ferreck's 
Estate,  241  Pa.  341,  88  Atl.  505;  Lewis  v. 
Sedgwick,  223  111.  213,  79  N.  B.  14;  Gardner 
V.  VUU,  36  R.  I.  loc.  clt.  440,  90  Atl.  760; 
In  re  Lyle  et  al.,  41  Misc.  Bep.  696,  85  N.  X. 


Supp.  290;  Gordon  t.  James,  86  Miss.  746- 
748,  39  South.  18, 1 L.  (R.  A.  (N.  S.)  461;  In  re 
ZeUe,  74  Cal.  loc.  dt  130,  16  Pac.  465;  New 
Albany  Trust  Co.  v.  Powell,  29  Ind.  App.  494, 
64  N.  B.  640;  White  v.  Winchester,  6  Pick. 
(23  Mass.)  48 ;  Metcalf  v.  Framlngham  Par^ 
Ish,  128  Mass.  370;  Harvard  Unitarian  So- 
ciety V.  Tufts,  151  Mass.  loc.  dt  78,  79,  23 
N.  B.  1006,  7  L.  B.  A.  390 ;  Thayer  v.  Pauld- 
ing, 200  Mass.  98,  85  N.  B:  868 ;  Kunkell  v. 
MacgUl  et  ah,  56  Md.  loc.  dt  126;  Norris 
V.  Ex'rs  of  Thomson,  16  N.  J.  Eq.  642 ;  School 
District  No.  1  V.  International  Trust  do. 
(Colo.)  149  Pac.  620;  Douglass  v.  Douglass,  13 
App.  D.  0.  loc.  clt  29;  Waters  v.  Hatch,  181 
Mo.  262,  79  S.  W.  916. 

In  the  foregoing  cases,  bank  stodc  and  oth- 
er stock  were  disposed  of  by  testators,  nnder 
facts  similar  to  those  in  the  case  at  bar,  and 
the  legades  were  declared  speoiflo  bequests, 
without  the  use  of  the  word  "my"  or  words 
of  similar  import. 

Recurring  to  the  provlsiona  of  the  will 
under  consideration,  it  appears  from  the  fifth 
paragraph  of  same  that  testatrix  was  not 
only  intending  to  dispose  of  her  oven  stock, 
but  created  an  active  trust,  by  appointing 
Wm.  A.  Brandenbnrger,  trustee,  as  to  46 
shares  of  said  bank  stock,  and  devolved  upon 
him  the  duty  of  holding  said  shares  of  stock. 
It  required  him  to  collect  the  dividends  there- 
on and  pay  the  same  to  Mellnda  Wallace,  dnr^ 
ing  her  natural  life.  She  then  gave  said  46 
shares,  at  the  death  of  Melinda  Wallace,  to 
those  named,  share  and  share  alike. 

There  Is  nothing  in  the  record  to  indicate 
that  testatrix  owned  any  other  bank  stock, 
aside  from  said  510  shares  disposed  of  in  the 
wlU.  There  is  not  the  slightest  intimation  on 
the  face  of  the  wUl  that  she  Intended  to 
adeem  any  portion  of  said  stock,  or  to  have 
her  executors  go  into  the  market  and  buy 
stock  of  any  kind. 

Keeping  in  mind  the  obligatloQ  resting 
upon  us,  to  ascertain  and  carry  out  the  inten- 
tion of  testatrix,  we  cannot  escape  the  caor 
victlon,  that  Mrs.  Largue  fully  intended  that 
these  appellants  should  have  and  hold  as 
spedflc  bequests,  the  bank  stock  left  them 
by  the  wiU,  as  well  as  the  dividends  paid 
thereon  to  the  executors  of  said  estate. 

II.  It  Is  suggested  In  the  brief  of  resxtond- 
ents  that  if  all  the  stock  mentioned  In  the 
will  had  been  bequeathed  to  one  legatee,  or  to 
several  legatees  in  common,  that  the  bequest 
might  be  considered  specific,  under  the  ruling 
of  this  court  in  Waters  v.  Hatch,  181  Mo.  282, 
79  S.  W.  916.  In  the  latter  case,  paragraph 
2  of  the  will  construed  reads  as  follows: 

"I  give  and  bequeath  to  my  daughter,  Mrs. 
Sarah  M.  Vernon,  of  Des  Moines,  Iowa,  sixty 
shares  of  stock  of  the  Carthage  National  Bank 
of  Carthage,  Missouri." 

Judge  Marshall,  speaking  for  this  division. 
In  which  all  concurred,  on  page  288  of  181 
Mo.,  page  922  of  79  S.  W.  said: 

'"Ibfi  second  clause  of  the  will  separatea  these 
shares  from  the  balance  of  the  estate  and  be* 
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queaths  them  to  Mn.  Vernon.    It  would  be  hard 
to  conceive  of  a  more  specific  legacy." 

The  c(mclaslon  reached  In  the  Hatch  Case 
Is  fully  snstained  by  many  of  the  well-consid- 
ered cases  heretofore  dted. 

We  are  at  a  loss  to  understand  why  the 
disposition  of  60  shares  of  stock  to  one  le^- 
tee,  when  testator  had  no  more,  Is  any  more 
•peci^c  than  If  he  had  bequeathed  610  shares, 
being  all  he  owned,  to  five  or  more  persons, 
giving  each  a  dUferent  number  of  shares 
from  the  other.  In  each  instance,  the  testa- 
tor bequeaths  all  the  stock  he  owns.  Bach 
share  of  stock  Is  of  the  same  value  as  every 
other  share  of  the  same  stock.  The  60  shares 
In  the  Hatch  Case  could  no  more  be  separat- 
ed and  Identified  than  the  510  shares  of  stock 
In  the  case  at  bar.  We  see  no  reason  for 
departing  from  the  rule  promulgated  in  the 
Hatch  Case,  and  hence  hold  that  the  princi- 
ples there  enunciated,  In  respect  to  foregoing 
matters,  stamps  legacies  aforesaid,  of  the 
win  in  controversy,  as  »peoific,  rather  than 
general,  bequests. 

III.  When  testatrix  executed  the  wlU  un- 
der consideration  In  1009,  she  was  authorized 
by  the  ruling  of  this  court  in  the  Hatch  Case 
to  dispose  of  her  610  shares  of  stock  In  the 
National  Bank  of  Commerce,  as  she  did  In 
the  several  paragraphs  of  her  will.  She 
was  dealing  with  her  own  bank  stock,  with- 
out any  apparent  intention  of  adeeming  same 
or  any  portion  thereof.  It  made  no  differ- 
ence to  her,  which  particular  shares  of  stock 
each  legatee  received,  as  they  were  all  alike, 
and  all  of  the  same  value. 

If  she  had  sold  in  her  lifetime  the  610 
shares  of  stock  tn  said  bank  to  the  legatees 
named  in  her  will,  and  had  received  pay 
therefor,  each  purchaser  under  said  sale,  In 
case  she  refused  to  deliver  his  stock,  could 
have  maintained  an  action  In  replevin 
against  her,  for  his  aliquot  part  of  the  stock, 
as  It  was  all  alike,  of  the  same  value,  and 
not  separated.  Kaufmann  v.  Schilling,  68 
Mo.  218;  Groft  v.  Belche,  62  Mo.  402;  Lead 
Co.  V.  White,  106  Mo.  App.  loa  clt  235,  80 
S.  W.  356;  Hamilton  v.  Clark,  25  Mo.  App. 
loc.  clt  438;  Chapman  v.  Shepard,  39  Conn. 
413;  Rust  Land  &  Lumber  Co.  v.  Isom,  70 
Ark.  99,  66  S.  W.  434,  91  Am.  St.  Bep.  68; 
Gardner  v.  Dutch,  9  Mass.  427;  Klmberly  v. 
Patchin,  19  N.  Y.  830,  75  Am.  Dec.  834; 
Pleasants  t.  Pendleton,  6  Rand.  (27  Va.)  473, 
18  Am.  Dec.  726. 

In  view  of  the  law  upon  this  subject.  It 
would  be  illogical  to  bold  that  the  bank  stock 
given  each  legatee  under  the  will  was  not 
sufficiently  described  and  IdentLSed,  when  the 
will  in  its  entirety,  in  connection  with  the 
clear  Intention  of  testatrix,  is  taken  into 
consideration. 

IV.  On  the  facts  disclosed  by  the  record, 
we  hold  that  the  legacies  given  appellants  in 
paragraphs  3,  4,  and  7  of  the  will  In  con- 
troversy are  specific  bequests,  and  that  appel- 
lants are  legally  entitled  to  the  $8,586  re- 


ceived by  the  executors  as  dividends  on  the 
318  shares  of  stock  aforesaid. 

The  judgment  below  is  accordingly  revers- 
ed, and  the  cause  remanded,  with  directions 
to  the  trial  court  to  dispose  of  the  case  in 
conformity  to  the  views  here  expressed. 

BROWN,    0.,   concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILEY,  C  is  adopted  as  the  opinion  of 
the  court    All  concur;  BLAIR,  J.,  in  result 


In  re  MINGO  DRAINAGE  DIST. 
•  DEAN  et  aL  v.  WILSON  et  aL 
(No.  10199J 
(Supreme  Court  of  Missouri    March  1,  1916.) 

1.  Drains   ^=>2(8)— Stattttie— CoNSTBtrcxroN. 

The  Drainage  Act  (I^aws  1913,  p.  232)  must 
be  liberally  construed  both  under  the  provision 
therefor  of  section  62  of  the  act  and  the  general 
rule  that  drainage  legislation  requires  liberal 
construction  as  being  one  of  the  highest  phases 
of  police  power  looking  to  the  betterment  of 
health  through  sanitation. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent 
Dig.  !  17 ;   Dec.  Dig.  <g=2(3).] 

2.  Tbial  €=»33— StruMABT  PsocEKDiNa— Evi- 
dence. 

Snmmary  proceedings  follow  the  common- 
law  rules  of  evidence  In  the  absence  of  a  statute 
otherwise  providing. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  8S  85,  88;  Dec.  Dig.  <8=»33.] 

8.  DbaiNS  <S=9l4(3)  —  PSTITIONEBS'  TITLE  — 

Requisite  Pboof. 

Upon  the  hearing  of  objections  to  the  estab- 
lishment of  a  drainage  district  under  the  provi- 
sion of  Laws  1913,  p.  236,  §  4,  where  the  peti- 
tioners' ownership  of  the  lanas  is  questioned, 
proof  of  the  ownership  of  such  lands  by  a  formal 
deraignment  from  the  government  through  orig- 
inal muniments  of  title,  or  by  certified  copies 
upon  a  proper  foundation  laid,  is  not  necessary ; 
a  prima  facie  showing  of  ownership  being  suffi- 
cient under  the  provision  of  such  section  that 
such  objections  are  to  be  heard  in  a  summary 
manner  and  without  unnecessary  delay. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent 
Dig.  I  6;  Dec.  Dig.  «=>14(3).] 

4.  Evidence  *=»171  —  Best  and  Sgcondabt 
Evidence— Title— Incidental  Question. 
While  it  is  true  that,  in  an  action  wherein 
the  title  to  land  will  be  directly  adjudicated  and 
the  judgment  will  become  final  and  conclusive 
proof  of  title,  the  best  evidence  of  which  condi- 
tions permit  should  be  adduced,  such  rule  cannot 
be  applied  to  proof  of  petitioners'  title  in  drain- 
age proceedings,  where  the  question  of  ownership 
is  purely  collateral  and  incidental  and  the  re- 
quiring of  strict  proof  of  the  ownership  of  the 
numerous  tracts  of  land  would  be  practically  im- 
possible. 

[E!d.    Note.— For  other   cases,   see   Evidence, 
Cent  Dig.  §3  400,  528;  Dec.  Dig.  «=»171.] 

6.  Dbains  ®=>14(3)— Petitionebs'  Title— Bv- 
idengb— sufficienoy. 

In  drainage  proceedings,  the  proof  of  peti- 
tioners' title  by  the  oral  testimony  of  competent 
abstractors,  who  had  examined  abstracts  of  title 
to  the  lands  in  the  proposed  district,  and  the 
records  of  the  recorder's  office  touching  such  ti- 
tles, as  also  the  tax  books,  was  a  sufficient  prima 
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fade  sbovlng  of  ownership  for  the  parposea  of 
incorporating  the  drainage  district. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent 
Dig.  §  5:  Dec  Dig.  «=.14(3).] 

6.  Drains     «=»14(3)— Objections— Petition- 
IBS'  Title — When  Not  Raised. 

Where  objections  to  the  incorporation  of  a 
drainage  district  were  "that  the  owners  of  the 
majority  of  the  •  •  •  lands  •  •  •  have 
not  signed  said  articles  of  association,"  and  "that 
many  of  the  persons  whose  names  appear  as 
signers  *  •  ♦  do  not  own  any  lands  or  other 
property  within  the  said  •  •  •  district," 
such  objections  were  insafficient  to  raise  the 
question  of  the  petitioners'  ownership  of  the 
lands,  since  such  objections  nowhere  state  who 
of  said  sixers  did  not  own  lands  in  the  pro- 
posed district,  or  that  the  ostensible  owners  of  a 
majority  of  the  lands  who  signed  the  petition  did 
not  in  fact  own  the  lands  they  therein,  claimed 
to  own. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  {  5;  Dea  Dig.  <S=>14(3).] 

7.  Drains  «=»14(3)— Htll  IAnds— Inclusion 
IK  DisiBiCT— Objections— Insufficienct. 

Where  objections  to  the  organization  of  a 
drainage  district  attack  the  inclusion  of  hill 
lands  which  neither  floods  nor  water  cover,  such 
objections  were  insufficient,  where  it  did  not  ap- 
pear that  the  objectors  owned  any  of  such  hill 
lands  or  that  the  petitioners  would  cease  to  be  a 
majority  of  the  landowners  if  the  signing  own- 
ers of  hill  lands  were  excluded. 

TEd.  Note. — For  other  cases,  see  Drains,  Cent. 
Dig.  {  5;    Dec.  Dig.  «=»14(3).] 

S.  Drains  «=3l5— Hiix  Lands— Iholttsion  in 

District— Pkopbiety. 

The  inclusion  in  a  proposed  drainage  dis- 
trict of  hill  lands  which  neither  floods  nor  wa- 
ter cover  is  not  ipso  facto  error,  since  such  hill 
lands  may  be  benefited  by  the  drainage  of  the 
surrounding  low  land  in  matters  of  sanitation 
and  ease  of  ingress  and  egress. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent 
Di«.  SS  7-10 ;   Dec.  Dig.  €=9l6.1 

9.  Drains  «=»14(3)  —  PEimoN  —  Refusal  to 
Allow  Amendment. 

Where  petitioners  for  organization  of  a 
drainage  district  included  hill  lands  in  the  dis- 
trict, but  sought  to  amend  the  proposed  articles 
by  striking  out  such  hill  lands,  which  amend- 
ment the  court  refused  to  allow,  any  error  in 
such  action  of  the  court  was  not  one  for  which 
petitioners  should  suffer. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent 
Dig.  S5;  Dec.  Dig.  <&=»14(3).] 

10.  Drains  «=»14(2)— Petition— Aoent  Sion- 

INQ — SDmCIENCT. 

It  was  no  objection  to  the  sufficiency  of  a 
petition  for  the  organisation  of  a  drainage  dis- 
trict that  the  president  of  one  corporation,  and 
one  holding  a  general  power  of  attorney  for  an- 
other corporation  owning  lands  included  within 
the  proposed  district,  signed  for  their  companies 
without  being  apedflcally  authorized  so  to  do, 
since  the  petition  for  the  Incorporation  of  a 
drainage  district  is  in  effect  the  first  pleading  in 
tl\e  case  which  may  be  signed  by  agents  assum- 
ing to  appear  for  landowners,  in  the  absence  of 
any  objection  by  the  latter  showing  a  lack  of 
power  on  the  agent's  part  to  bind  them. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent 
Dig.  {  5 ;  Dec.  Dig.  <&=5l4(2).l 

11.  Drains    «s>14(2)— Petition- BENEnoiAi, 
Owner  Sionino— Suiticienct. 

Upon  the  same  reasoning,  one  who  had 
contracted  to  buy  land  for  which  a  conveyance 
bad  been  executed  and  was  lying  in  escrow  could 


properly  sign  the  names  Of  Us  grantors  to  such 
petition. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent 
Dig.  J  5;   Dec.  Dig.  <S=>14(2).] 

In  Banc.  Appeal  from  Circuit  Court, 
Stoddard  County;  W.  S.  a  Walker,  Jndga 

Petition  for  the  Incorporation  of  a  drain- 
age district  by  George  S.  Dean  and  others. 
Objections  by  B.  F.  Wilson  and  others.  From 
a  Judgment  decreeing  incorporation,  tlie  ob- 
jectors appeal.    Affirmed. 

This  Is  an  appeal  from  a  proceeding  in  the 
dreult  court  of  Stoddard  county  for  the  in- 
corporation of  a  drainage  district  under  the 
proTislons  of  the  Act  of  March  24, 1913  (Laws 
of  Mo.  1913,  p.  232  et  seq.).  Upon  a  hearing 
on  the  question  of  entering  a  pro  forma  de- 
cree of  incorporation  and  from  a  Judgment 
decreeing  incorporation,  appellants  here,  who 
are  some  of  the  objectors  below,  have  ap- 
pealed. 

The  questions  which  are  Inyolyed  turn  up- 
on the  objections  filed  by  appellants  and  oth- 
ers who  were  not  signers  of  the  proposed 
articles  of  incorporation.  Except  for  the  al- 
leged errors  in  the  admission  of  evidence  up- 
on the  hearing  of  the  case  and  which  are 
specifically  set  forth  in  the  opinion,  a  full 
understanding  of  the  points  of  contention 
may  be  had  from  the  objections  filed  by  ap- 
pellants. These  objections  (caption,  merely 
formal  parts,  and  the  names  of  the  objectors 
other  than  these  appellants,  omitted)  are  as 
follows,  so  far  as  they  are  pertinent: 

"Now  come  B.  F.  Wilson,  C.  S.  GUbert,  It 
A.  Pradt  Neal  Brown  (and  18  other  named 
persons),  and  state  that  they  are  the  owners  of 
the  lands  and  real  estate  which  it  is  alle|Ked 
that  they  own  in  the  articles  of  association, 
made  and  executed  by  George  8.  Dean,  Robert 
H.  BaUey,  Timothy  T.  Beach,  and  otbersi, 
asking  and  praying  that  the  lands  and  oth- 
er property  therein  described  be  organized  and 
incorporated  as  a  drainage  district  to  be  named 
Mingo  drainage  district,  and  filed  in  the  of- 
fice of  the  clerk  of  this  court  in  vacation  of  the 
court. 

"These  objectors,  B.  F.  Wilson,  C.  S.  Gilbert 
Ii.  A.  Pradt,  Neal  Brown  (and  18  other  named 
persons),  further  state  that  they  did  not  sign 
the  articles  of  assodation  herein. 

"The  said  B.  F.  Wilson.  C.  S.  Gilbert  U  A. 
Pradt  Neal  Brown  (and  18  other  named  per- 
sons), come  now  into  court  here  for  the  pur- 
pose of  objecting  most  respectfully  to  the  incor- 
poration of  the  said  proposed  Mingo  drainage 
district  nnder  the  said  artidea  of  association 
filed  in  this  court  and  do  object  most  earnestly 
and  sincerely  to  the  organization  and  incorpo- 
ration of  said  Mingo  drainage  district  for  the 
following  reasons,  to  wit: 

"(1)  For  the  reason  that  the  drainage  and 
reclamation  of  the  lands  and  other  property  in 
said  proposed  district  from  the  effects  of  wa- 
ter, which  is  contemplated  if  said  Mingo  drain- 
age district  be  organized  and  incorporated,  is 
not  practical  or  feasible,  even  If  the  same  be 
possible. 

"(2)  For  the  reason  that  the  effects  of  the  wa- 
ter upon  the  lands  and  other  property  within 
the  said  proposed  district  are  not  so  injurious 
as  to  justii^  imposing  the  burdens  and  costs  and 
expenses  upon  the  owners  of  the  lands  and 
property  in  the  district  for  the  purpose  of 
draining  the  said  lands. 
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"(^  For  the  rea8<»i  tliat  the  drainage  of  the 
said  landB  is  impracticaUe  for  want  of  lack  of 
Bofficient  fall  or  slope  in  the  land  to  carry  off 
the  water  that  accamnlates  thereon  by  rainfall 
and  natural  flowage. 

"(4)  For  the  reason  that  there  ia  not  saiBcient 
otatlet  or  channel  or  other  body  of  water  into 
which  the  water  may  be  drained  off  the  lands  in 
the  proposed  district,  nor  any  way  of  draining 
it  off  without  throwing  it  onto  other  lands  of 
great  value,  thereby  entailing  great  damage  to 
such  other  lands,  and  placing  heavy  burdens  of 
taxation  on  the  lands  in  the  said  district  to 
pay  the  same. 

"(5)  For  the  reason  that  there  are  many 
acres  of  lands  in  said  proposed  district  that 
would  not  in  any  way  be  benefited  by  the  drain- 
age of  the  swamp  and  overflowed  lands  therein. 

"(6)  For  the  reason  that  there  are  many 
acres  of  lands  In  said  proposed  district  that 
are  not  swamp,  nor  overflowed  land,  nor  sub- 
ject to  overflow  by  water. 

"(7)  For  the  reason  that  the  burden  of  taxa- 
tion upon  the  lands  in  the  proposed  district 
would,  necessarily,  be  so  great  that  the  making 
of  the  improvements  contemplated,  and  drain- 
ing the  lands  in  the  district,  would  be  out  of 
reason  and  proportion  to  the  beneSts  that 
wonid  result  therefrom  to  the  property  in  said 
drainage  district. 

"(8)  For  the  reason  that  there  is  now  in  pro- 
cess of  drainage  and  reclamation  about  5,000,- 
000  (sic)  acres  of  swamp,  wet  and  overflowed 
lands,  and  lands  subject  to  overflow  in  the  Lit- 
tle River  drainage  district  immediately  north 
and  east  of  the  proposed  Min^  draioage  dis- 
trict, which  project,  if  practicable  and  con- 
BDmmated,  will  reclaim  and  throw  upon  the 
market,  no  doubt,  many  thousands  of  acres  of 
land  and  open  up  to  use  many  thousands  of 
acres  of  land,  if  the  project  of  drainage  is  prac- 
ticable and  feasible,  which  will  render  the 
present  drainage  and  reclamation  of  the  lands 
m  the  proposed  Mingo  drainage  district,  imprac- 
ticable, for  the  reason  that  there  will  be  no  de- 
mand nor  necessity  for  the  reclamation  of  said 
lands  at  the  present  time  and  for  several  years ; 
and,  if  said  lands  in  said  Little  River  drainage 
district  be  not  reclaimed  and  made  useful  for 
agricultural  purposes  and  other  purposes  then, 
that  fact  will  demonstrate  the  impracticability 
of  the  reclamation  of  the  swamp,  wet,  and  over- 
flowed lands  in  the  proi>osed  Mingo  drainage 
district,  hence  it  is  best  and  most  judicious 
to  wait  the  result  of  the  efforts  at  the  recla- 
mation of  the  lands  in  the  Little  River  drain- 
age district  before  proceeding  to  the  organiza- 
tion and  Incorporation  of  the  proposed  Mingo 
drainage  district,  which,  if  organized  and  in- 
corporated, will  entail  large  and  burdensome 
expenses  and  costs  on  the  owners  of  the  prop- 
erty in  said  district,  even  if  it  should  be  dem- 
onstrated later  that  the  project  is  impractica- 
ble. 

"(9)  For  the  reason  that  there  is  no  demand 
or  necessity  for  the  drainage  of  the  lands  in 
the  proposed  Mingo  drainage  district  at  the 
present  time  that  justifies  the  organization 
and  incorporation  of  the  district    •    •    • 

"(11)  For  the  reason  that  the  owners  of  a 
majority  of  the  acreage  of  the  lands  in  said 
proposed  Mingo  drainage  district  have  not  sign- 
ed said  articles  of  association. 

"(12)  For  the  reason  that  the  owners  of  a 
majority  of  the  acreage  of  the  swamp,  wet,  and 
overflowed  lands  and  lands  subject  to  overflow 
br  water  have  not  signed  said  articles  of  asso- 
ciatiMs. 

"(13)  For  the  reason  that  the  owners  of  a 
majority  of  the  acreage  of  the  swamp,  wet,  and 
overflowed  lands  and  lands  subject  to  overflow 
by  water  In  a  contiguous  body  have  not  signed 
the  said  articles  of  association. 

"(14)  For  the  reason  that  the  lands  and  oth- 
er property  in  said  proposed  drainage  district 


owned  by  each  person  who  owns  land  and 
property  therein  are  not  described  as  belonging 
to  the  respective  owners  thereof  and  the  name 
and  post  office  addresses  of  each  owner  given 
in  said  articles  of  association. 

"(15)  For  the  reason  that  the  names  of  the 
individual  owners  of  lands  and  other  p>roperty  in 
said  proposed  Mingo  drainage  district  is  not 
given,  and  the  lands  and  other  property  owned 
by  each  is  not  described  in  the  said  articles  of 
association, 

"(16)  For  the  reason  that  there  are  swamp, 
wet,  and  overflowed  lands  and  lands  subject  to 
overflow  by  water  in  the  said  proposed  MinRO 
drainage  district  which  are  not  described  in  said 
articles  of  association. 

"(17)  For  the  reason  that  much  of  the  lands 
described  in  said  articles  of  association  filed 
herein  are  not  swamp,  wet,  or  overflowed  lands 
nor  lands  subject  to  overflow. 

"(18)  For  the  reason  that  there  are  persons 
who  own  lands  in  said  proposed  drainage  dis- 
trict whose  names  are  known  by  the  persons 
who  signed  said  articles  of  association,  or  by 
some  of  such  signers,  and  whose  names  are  not 
stated  in  said  articles  of  association.    *    •    * 

"(23)  For  the  reason  that  many  of  the  persons 
whose  names  appear  as  signers  to  the  articles 
of  association  did  not,  in  fact,  sign  said  articles 
of  association,  and  did  not  anthorize  tb^r  re- 
spective names  to  be  signed  thereto. 

"(24)  For  the  reason  that  many  of  the  per- 
sons whose  names  appear  as  signers  to  sai'l  ar^ 
tides  of  association  do  not  own  any  lands  or 
other  property  within  said  Mingo  drainage  dis- 
trict. 

"(25)  For  the  reason  that  said  articles  of  as- 
sociation contain  no  description  of  any  prop- 
erty other  than  lands,  and  there  is  no  allega- 
tion that  there  are  any  other  kinds  of  property 
in  said  drainage  district  other  than  real  estate 
and  lands,  and  no  allegation  that  the  owner  or 
owners  oil  any  kind  of  property  in  said  dis- 
trict than  lands  have,  or  has,  signed  said  ar- 
ticles of  association,  and  no  allegation  that  there 
are  no  other  kinds  of  property  in  said  district 
other  than  lands. 

"(26)  For  the  reason  that  the  lands  belonging 
to  these  objectors  within  said  proposed  drainage 
district  would  not  be  benefited  by  the  drainage 
and  alleged  improvements  contemplated  by  the 
petitioners  as  disclosed  by  said  articles  of  in- 
corporation, bnt,  on  the  contrary,  would  there- 
by be  greatly  injured  and  damaged. 

'These  objectors  to  the  organization  and  in- 
corporation of  the  said  Mingo  drainage  district 
earnestly  object  to  the  organization  and  incor- 
poration of  said  drainage  district  for  the  above 
and  foregoing  reasons,  and  they  respectfully 
ask  the  court  to  find  and  to  adjudge  and  decree 
that  the  lands  described  in  said  articles  of  as- 
sociation be  not  organized  and  incorptorated  as 
a  drainage  district,  and  to  render  its  order, 
judgment,  and  decree  dismissing  said  articles 
of  association  and  said  drainage  proceedings, 
and  to  adjudge  the  costs  of  this  proceeding 
against  the  said  signers  of  said  articles  of  as- 
sociation according  to  law,  and  that  these  ob- 
jectors recover  of  and  from  the  said  signers  to 
said  articles  of  association  their  costs  and  ex- 
penses in  this  behalf  expended,  and  that  they 
have  execution  therefor,  and  that  they  be  per- 
mitted to  go  hence  without  day." 

Brown,  Pradt  &  Genricfa,  of  Warsan,  Wis., 
and  V.  V.  Ing,  of  QreenriUe,  for  appellants. 
Wammack  &  Welbom,  of  Bloomfleld,  and  J. 
F.  Meador,  of  Greenville,  for  respondents. 


FARIS,  J.  (after  stating  the  facts  as  above). 
I.  Objectors  raised  nisi  26  alleged  reasons 
why  the  Mingo  drainage  district  should  not 
be  incorporated.    Many  of  these  were  prema- 
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tare  and  could  not  have  been  considered  by 
the  court  nisi  at  this  incoriMrating  stage  of 
this  proceeding ;  for  many,  if  not  the  major- 
ity, of  the  26  points  mooted,  will  save  them- 
selves till  the  report  of  the  viewers  and  engi- 
neers comes  in,  should  that  stage  ever  be 
reached.  Such  of  the  points  as  were  timely, 
but  not  prematurely  raised,  are  here  for  re- 
view as  questions  of  fact  or  as  alleged  errors 
of  the  court  below,  in  admitting  evidence. 
Some  of  these  timely  mooted  points  have  ap- 
parently been  waived,  since  no  steps  to  re- 
view them  are  taken  here.  So,  three  points 
only  confront  us:  (a)  That  the  court  nisi  al- 
lowed, over  appellant's  objections,  the  owner- 
ship of  the  lands  In  the  proposed  district  to 
be  proved  by  secondary  evidence,  instead  of 
requiring  such  proof  of  ownership  to  be  made 
by  deralgnment  from  the  government  down 
to  the  present  owners,  by  offering  in  proof 
the  best  evidence,  to  wit,  original  muniments 
ot  title,  or  certified  copies  thereof,  upon  a 
proper  foundation  laid;  (b)  that  there  are 
unlawfully  Included  within  the  limits  of  the 
proposed  district  certain  lands  which  are  not 
swamp,  but  high  and  hilly ;  and  (c)  that  cer- 
tain persons,'  to  wit,  Collins,  Stumtz,  and 
Keaton,  bad  no  legal  authority  to  sign  the 
proposed  articles  of  incorporation  for  certain 
owners  of  lands  within  the  proposed  district. 

We  must  bear  in  mind  that  not  one  scintilla 
of  evidence  was  offered  by  the  appellants,  or 
by  any  other  objector.  These  objectors 
merdy  stood  by  and  contented  themselves 
with  objecting  to  the  form  of  proof  offered 
by  the  petitl<mers  for  the  district  to  show 
ownership  of  the  lands  therein. 

[1]  Generalizing,  we  but  state  a  well-set- 
tled truism  when  we  say  that  since  drainag^e 
and  reclamation  statutes  are  manifestations 
of  one  of  the  very  highest  phases  of  the  po- 
lice power,  that,  to  wit,  having  an  intimate 
relation  to  the  betterment  of  health  through 
sanitation  and  the  destruction  of  breeding 
places  for  germ-bearing  Insects,  courts  in 
this,  as  in  practically  every  other  Jurisdic- 
tion, have  held  that  such  statutes  are  to  be 
lil)erally  construed.  State  ex  rel.  v.  Bugg, 
224  Mo.  554,  123  S.  W.  827;  State  ex  reL  v. 
Bates,  235  Mo.  293,  138  S.  W.  482;  Osbom 
V.  Maxinkuckee  Ice  Co.,  154  Ind.  101,  56  N. 
B.  33.  Indeed,  our  statute  in  express  terms 
declares  Its  own  remedial  character,  and  re- 
quires at  our  hands  a  liberal  construction. 
Section  62,  Laws  of  1913,  p.  267. 

Coming  spedflcally  to  the  provisions  of  our 
statute,  we  note  that  there  are  provided  time 
and  place  for  both  general  and  iQ>eciflc  ob- 
jections and  exceptions.  By  section  4  of  the 
Act  of  March  24,  1913  (Laws  1913,  p.  235), 
any  person,  barring  those  who  are  signers  of 
the  proposed  articles  of  Incorporation,  may 
api)ear  and  file  objections  "why  such  drain- 
age district  should  not  be  organized  and  in- 
corporated." Such  objections,  it  Is  obvious, 
inure  to  the  benefit  of  all  nonslgning  owners 
of  property  liable  to  taxation  in  the  pro- 
posed district.    After  the  district  is.  In  a  way 


of  speaking,  "conditionally  organised  and  In- 
corporated" (Carder  v.  Fabius  River  Drain- 
age Dlsljrlct,  262  Mo.  loc.  cit  664,  172  S.  W. 
13),  any  individual  owning  such  property 
therein  (whether  he  signed  the  articles  or 
not),  or  even  the  district  itself,  may  file  trf- 
dividual  exceptions,  covering  apparently  any 
and  every  possible  phase  of  accruing  damage 
to  the  property  or  interests  of  the  exceptor 
(section  16,  Laws  1913,  p.  241). 

The  general  objection  first  above  men- 
tioned is  that  which  is  said  to  be  in  contro- 
versy here.  Touching  it  our  statute  provides 
that: 

"Any  owner  of  real  estate  or  other  property  in 
said  proposed  district,  who  may  not  have  signed 
said  articles  of  association,  objecting  to  the  or- 
ganization and  incorporation  of  said  drainage 
district,  fkhall,  on  or  before  the  first  day  of  the 
term  of  court  at  which  the  cause  is  to  be  beard, 
file  his  objection  or  objections  why  audi  drainage 
district  should  not  be  organized  and  incorporat- 
ed. Such  objection  or  objections  shall  be  lim- 
ited to  a  denial  of  the  statements  in  the  artidea 
of  association,  and  shall  be  heard  by  the  court 
in  a  summary  manner,  without  unnecessary  de- 
lay."   Laws  1918,  p.  235,  {  4. 

[2, 3]  It  will  be  noted  that  objections  may 
be  filed  on  the  day  s^  for  hearing  In  the  cir- 
cuit court,  and  that  when  so  filed  they  are  to 
be  heard  "in  a  summary  manner,"  and 
"without  unnecessary  delay."  It  is  not  so 
clear  that  we  are  aided  for  that  in  the  de- 
termination of  the  troubling  point  the  Legis- 
lature may  have  bad  in  mind  a  trial  ac- 
cording to  the  rule  governing  summary  pro- 
ceedings, that  is,  a  trial  which  is  not  regu- 
lated, or  bound  by  the  rules  of  the  common 
law  or  by  the  statutes  of  pleading  and  pro- 
cedure which  govern  practice  and  proce- 
dure in  ordinary  dvU  cases;  for  such  pro- 
ceedings yet  follow  the  common-law  rules  of 
evidence,  absent  a  statute  otherwise  provid- 
ing. Com.  V.  Borden,  61  Pa.  272.  How- 
ever it  is  fairly  dedudble  that  the  Legisla- 
ture held  in  mind  the  utter  impossibility  in 
practice  in  the  ordinary  case  of  requiring 
ownership  of  lands  in  a  proposed  drainage 
district  to  be  shown  by  a  formal  deralgnment 
from  the  government  through  original  muni- 
ments of  title,  or  by  certified  copies  upon  a 
proper  foundation  laid.  In  the  case  At  bar, 
more  than  30,000  acres  of  land  are  included 
In  the  proposed  district  There  are  more 
than  300  separate  tracts  described.  These 
said  tracts  have  as  owners,  or  incumbrancers 
whose  titles  or  claims  are  evidentiy  evidenc- 
ed by  paper  conveyances,  many  more  than 
300  persons  or  corporations.  If  there  were 
but  one  conveyance  to  each  tract,  much  ex- 
pense and  labor  would  be  Involved  In  making 
strict  proof  to  meet  the  contentions  of  ap- 
pellants here.  If  there  were  an  average  of 
ten  conveyances  to  each  tract,  the  matter  of 
proof  of  UOe  in  the  way  urged  on  us  would 
instantly  become  impracticable  to  a  point  ap- 
proaching the  impossible.  And  if  it  were 
ever  desired  to  be  made  a  matter  of  reivlew 
here  by  appeal,  such  appeal  would  likewise  be 
Impossible  on  account  of  the  labor  and  ex- 
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pense  of  printliig  a  record  of  the  3,000  or  more 
conveyances  offered  In  evidence  below.  Being 
permitted  by  law  to  be  no  more  Ignorant  than 
the  ordinary  citizen  of  matters  of  contempo- 
rary progress,  public  moment,  and  history,  we 
know  (tn  fact  such  acreage  is  writ  at  large 
in  the  instant  record)  that  the  JUttle  Blver 
drainage  district  contains  much  more  than 
half  a  million  acres  of  land.  The  strict  rule 
here  contended  for  would  have  forbidden  for 
all  time  the  organization  of  that  district 
Tet  it  seems  that  in  the  organization  of  that 
district  the  court  nisi  permitted,  and  this 
court  sanctioned,  the  use  of  evidence  which 
did  not  prove  ownership  (as  deraignment  by 
muniments  of  title  from  the  source  would 
have  done,  as  inevitably  as  the  demonstra- 
tion of  a  problem  In  Euclid),  but  merely  "evi- 
dence tending  to  prove  the  ownership  as  al- 
leged in  the  articles  of  association."  Uttle 
River  Drainage  District  v.  Railroad,  236  Mo. 
loc.  dt  112,  139  S.  W.  330. 

It  is  manifest  that  the  circuit  court  could 
not  pause,  in  the  organization  of  a  drainage 
district  under  a  statute  worded  as  ours  is,  to 
try  out  and  determine  between  all  possible 
contenders  each  and  every  title  to  each  of 
the  300  parcels  of  land  in  the  district  at  bar. 
Such  a  view  is  so  restricted  and  narrow  as 
to  trench  upon  the  ridiculous.  So,  while 
conceding  that,  where  the  question  of  title  is 
directly  in  issue,  the  best  evidence  thereof 
is  required  as  appellants  contend,  that  is  not 
the  case  before  us.  Here  the  matter  of  title 
is  only  Incidental,  and  all  that  Is  required  is 
a  prima  fade  showing  of  ownership.  The 
ownership  shown,  it  would  seem,  may  be  that 
only  which  arises  from  a  recorded  deed,  or 
a  deed  not  recorded  If  there  be  In  fact  own- 
ership, or  no  deed  at  all  where,  there  is  suf- 
ficient possession.  The  pseudo  owner  may 
not  have  an  indefeasible  title ;  his  title  may 
be  so  flimsy  as  to  fall  at  the  first  attack  by 
the  true  owner,  but,  if  it  be  of  record  and  be 
of  the  stature  connoted  by  the  phrase  "prima 
fticle,"  it  is  sufficient  to  constitute  the  claim- 
ant an  owner  so  _that  he  may  petition  for 
the  incorporation  of  a  drainage  district  Be- 
ing only  incidentally  Involved  therefore,  ti- 
tle, or  ownership,  may  be  shown  prima  fade 
by  secondary  evidence.  Chicago,  etc.,  Rail- 
road T.  Gilbert,  62  Fed.  711,  3  O.  C.  A.  2&* ; 
Joy  V.  State,  41  Tex.  Cr.  R.  4»,  61  S.  W.  983 ; 
Sleep  V.  Haymann,,67  Wis.  495,  16  N.  W.  17; 
Babcock  V.  Beaver  Greek  Township,  66  Mich. 
479,  82  N.  W.  663 ;  Qrevenberg  v.  Borel,  25 
lA.  Ann.  630. 

[4]  The  reason  for  the  distinction  Is  not 
far  to  see;  for,  whenever  an  action  is 
brought  wherein  the  question  of  title  to  land 
la  the  sole  Issue  to  be  determined  in  the  case 
and  wherein  the  judgment  wUl  become  final 
and  oonclnslve  proof  of  such  title,  the  best 
evidence  of  which  the  condltlcms  permit 
should  be  adduced.  But  where,,  as  here.  It 
Is  merely  collateral,  and  the  producing  of  the 
beet  evidence  would  involve  so  great  a  labor 
and  BO  huge  a  volume  of  record  evidence  as 


to  render  the  making  of  proof  ImposslUe 
from  the  viewpoint  of  practicability,  we  are 
permitted  to  hold, .  in  consonance  with  the 
authorities,  that  the  rule  as  to  the  best  evi- 
dence does  not  apply.  Besides,  the  fact  that 
any  other  view  would  render  this  statute 
so  cumbersome  and  onerous,  in  the  making  of 
proof  of  ownership,  as  to  forbid  the  organiza- 
tion of  any  but  small  districts,  when  the  con- 
verse must  have  been  intended,  inclines  us  to 
the  opinion  that  the  Legislature  Intended  to 
relax  the  harsh  rules  of  evidence  in  the  mak- 
ing of  this  proof.  That  such  a  view  was  in 
the  legislative  mind  is  to  be  gathered  from 
the  statutory  requirement  that  such  objec- 
tions as  those  now  at  bar  shall  be  heard  In 
a  "summary  manner,  without  unnecessary 
delay." 

[S]  We  hold  that  the  showing  made  by 
oral  testimony  of  persons  who  are  shown  to 
be  comx)etent  abstractors,  familiar  with  land 
titles,  and  who  had  examined  the  abstracts 
of  title  to  the  lands  in  the  proposed  district, 
and  the  records  of  the  recorder's  office 
touching  same,  as  also  the  tax  books,  was 
sufficient,  as  prima  facie  proof  of  such  own- 
ership, for  the  purposes  of  incorporating  this 
drainage  district. 

[6]  We  could  have  reached  this  conclusion 
by  another  road;  for  while  both  the  appel- 
lants and  the  respondents  treat  this  point 
of  ownership  as  well  raised  W  the  objections 
filed,  we  do  not  think  that  it  is  so  raised. 
But  because  both  sides  so  agree,  and  bceiiuse 
it  has,  it  seems,  been  raised  before  and  never 
ruled  (little  River  Drainage  District  su- 
pra; Birmingham  Dr.  DIst  v.  Railroad,  178 
S.  W.  893,  not  yet  officially  reported),  we 
have  thought  best  to  notice  it  Yet  one  will 
read  in  vain  through  the  exceptions  to  find 
specifically  this  objection  mooted.  It  is  ob- 
jected, to  wit: 

"(13)  For  the  reason  that  the  owners  of  a 
majority  of  the  acreage  of  the  swamp,  wet,  and 
overflowed  lands  and  lands  subject  to  overflow 
by  water  in  a  contiguous  body  have  not  signed 
the  said  articles  of  association."  And,  "(24)  For 
the  reason  that  many  of  the  persons  whose 
names  appear  as  signers  to  said  articles  of  as- 
sociation do  not  own  any  lands  or  other  proper- 
ty within  said  Mingo  drainage  district" 

Bat  nowhere  is  it  said  spedflcally  who 
of  the  signers  do  not  own  lands  in  the  pro- 
posed district  or  that  the  ostensible  owners 
of  a  majority  of  the  acreage  who  signed  the 
petition  do  not  tn  fact  own  the  lands  tbey 
therein  claim  to  own.  Bather  do  the  two  al- 
legations seem  to  hint  while  most  adroitly 
avoiding,  a  direct  charge  of  a  signing  by 
others  than  the  owners  of  the  lands.  Taking 
the  two  charges  together,  tbey  may  seem  to 
make  this  direct  charge;  eansidering  them 
separately,  they  do  not  so  charge.  The  thir- 
teenth allegation  may  mean  that  granting 
good  faith  and  truth  in  the  averment  of 
ownership,  there  are  yet,  upon  a  bare  in- 
spection and  mathematical  addition,  not 
enough  owners  of  acreage  signing  to  amount 
to  a  majority.    The  twenty-fourth  Bllegati<« 
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may  mean  that  there  are  enough  signers  to 
confer  Jurisdiction,  but  yet,  by  accident  or 
Inadvertence,  names  of  unnecessary  persons 
have  gotten  upon  the  lists. 

Conceding  that  it  might  be  possible  for  a 
fraud  to  be  perpetrated  upon  the  court  to 
which  a  petition  for  the  incorporation  of  a 
drainage  district  is  presented,  and  that  in 
such  case  there  should  be  at  band  a  plain 
way  to  circumvent  such  fraud,  yet  it  is  ap- 
parent that  such  protection  both  to  the  cotirt 
and  to  nonslgnlng  and  opposing  owners  of 
property  liable  to  taxation  Is  plainly  afford- 
ed without  raising  for  such  chimerical  situa- 
tion an  insuperable  barrier  to  the  organiza- 
tion of  these  districts  at  all.  For  If  A.,  who 
is  not  an  owner  of  any  land  of  the  mentioned 
sort  in  the  proposed  district,  yet  signs  the 
petition  for  some  fraudulent  and  ulterior  mo- 
tive, nothing  is  easier  than  to  so  charge  spe- 
cifically in  the  objections  filed,  by  denying 
that  A.  is  such  owner,  and  upon  the  hear- 
ing to  break  down  the  prima  fade  case 
made  by  proof  of  A.'s  lack  of  competency  as 
a  signer.  Or,  even  to  deny  generally  that 
divers  persons  who  signed  the  petition  were 
competent  signers  or  owners  of  the  lands 
they  claim  to  own,  and  therefore  that  their 
signing  was  designed  to  work  a  fraud  upon 
the  court  and  Impose  an  illegal  fax  and  hard- 
ship upon  property  owners.  But  as  forecast, 
in  such  case  some  proof  of  the  allegation 
ought  to  be  made  to  destroy  the  prima  facie 
case  made  by  proof  from  persons  who  bad 
examined  the  records,  abstracts,  and  tax 
books.  We  mention  this  lest  it  be  urged  that 
no  protection  against  fraud  is  afforded  by 
tlie  ruling  we  have  found  it  necessary  to 
make  in  compliance  with  the  statutory  de- 
mand of  a  liberal  construction  of  this  law 
at  our  4iands. 

(7-J]  II.  It  Is  contended  that  there  are 
some  high,  hilly  lands  embraced  in  the  pro- 
posed district;  and  that  such  fact  renders 
the  Incorporation  illegal.  We  do  not  think 
it  necessarily  follows  that,  because  certain 
high  lands  which  neither  floods  nor  water 
cover  are  Included,  such  fact  conclusively 
shows  a  lack  of  benefit  to  such  lands  making 
the  inclusion  of  them  ipso  facto  wror.  This 
would  seem  to  be  true  here  for  at  least  three 
reasons:  (a)  Appellants  here  do  not  own  any 
of  these  hill  lands  so  here  Included;  (b)  it 
is  not  shown  that  the  petitioners  who  signed 
would  cense  to  be  a  majority,  if  the  signing 
owners  of  the  hill  lands  were  excluded;  and 
(c)  it  may  well  be  that  the  drainage  of  low, 
wet,  and  swamp  land  lying  about,  around,  or 
near  high,  hill  land  will  so  far  benefit  the 
latter  in  matters  of  sanitation  and  ease  of 
egress  and  ingress  as  to  render  it  entirely 
equitable  that  the  hill  land  should  bear  a 
modicum  of  the  cost  of  draining  the  low 
land.  Besides,  it  was  said  In  oral  argu- 
ment, and  not  denied,  that  such  inclusion  of 
hill  land  does  not  change  the  status  of  the 
case  as  to  the  forum,  <«  jurisdietion,  or  as 


to  the  requisite  numl)er  of  signing  owners, 
and  that  such  inclusion  was  largely  for  the 
purpose  of  convenience  in  description.  More- 
over, it  appears  by  the  record  that  the  pe- 
titioners sought  to  amend  the  proposed  arti- 
cles by  striking  out  these  hill  lands,  but 
their  motion  to  this  end  was  overruled.  If 
this  was  error.  It  was  not  one  for  which 
petitioners  should  suffer.  In  re  Big  Lake 
Drainage  District  T.  Bolwlng,  265  Mo.  450, 
178  S.  W.  110. 

The  owners  of  this  bill  land,  if  so  it  be 
that  they  are  not  benefited,  have  provided  for 
them  In  the  statute  under  discussion  a  place 
and  time  to  moot  this  question.  Section  16, 
Laws  1913,  p.  241.  That  such  a  question 
might  be  raised  successfully  at  this  Juncture, 
we  may  concede,  without  deciding,  content- 
ing us  with  holding  that  it  has  not  been  so 
raised  upon  the  facts  here.  In  such  case, 
however,  the  inclusion  of  the  hill  land  should 
have  the  effect  to  oust  Jurisdiction  by  de- 
stroying the  competency  of  a  Jurisdictional 
number  of  petitioners;  absent  perhaps,  even 
in  such  case,  proof  of  contingent  benefit  from 
betterment  of  health  or  access. 

[10]  III.  The  proof  shows  that  one  Shantz, 
who  was  president  of  a  corporation  owning 
certain  of  the  lands  sought  to  be  included, 
signed  the  articles  of  incorporation  without 
being  In  that  behalf  spedflcally  authorized 
by  the  board  of  directors  or  by  a  vote  of 
'the  stockholders.  Likewise,  the  proof  show- 
ed that  one  Collins,  having  a  power  of  at- 
torney to  act  generally  for  the  Connecticut 
Mutual  Life  Insurance  Company  touching 
certain  lands  which  said  company  owned  in 
the  proposed  district,  signed  for  said  com- 
pany without  specific  authorization.  It  is 
urged  that  these  persons  were  not  upon  these 
facts  competent  to  sign  for  their  respective 
principals. 

[11]  We  held.  In  the  case  of  Sibbett  v. 
Steele,  240  Mo.  loc.  cit.  94,  144  S.  W.  439,  in 
substance,  that  a  petition  for  the  incorpora- 
tion of  a  drainage  district  was  in  effect  the 
first  pleading  tn  the  case;'  that  such  pleading 
might  be  signed  by  the  attorneys  who  appear- 
ed in  court  and  therein  represented  the  pe- 
titioners; and  that,  so  assuming  to  re(?resent 
them,  such  attorney  would  be  held  to  possess 
the  power  of  binding  the  petitioners  by  the 
Judgment  rendered,  no  .objection  from  the 
latter  appearing  showing  lack  of  power  so  to 
bind  them.  These  petitioners  are  not  here 
objecting  for  themselves.  They  do  not  ques- 
tlon  the  authority  of  their  agents.  Appel- 
lants are  seeking  to  question  it  for  them. 
We  think  the  holding  in  the  Sibbett  Case  dis- 
poses of  this  contention,  either  directly  or  by 
the  very  strongest  analogy.  Also,  that  case 
disposes  of  the  contention  that  Keaton  bad 
no  authority  to  sign  for  Sloan  and  Mrs.  Clay- 
ton; the  facts  being  that  Keaton  had  con- 
tracted to  buy  the  land  for  which  he  signed 
the  names  of  Sloan  and  Mrs.  Clayton,  and  the 
conveyance  to  him  therefor  was  actually  ex- 
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ecuted  and  lying  In  escrow.  Before  tbe  case 
came  on  for  hearing,  Keaton  had  taken  down 
the  deed  and  had  It  recorded.  Neither  Kea- 
ton, tbe  present  owner,  nor  the  Shantz  Com- 
pany, nor  the  insurance  company-,  was  object- 
ing; the  others  may  not.  We  disallow  these 
several  contentions. 

No  i>olnt  Is  made  touching  tbe  Style  of  this 
case.  Consequently,  we  style  it  here  cnm- 
bersomely,  as  it  came  np  to  us.  We  think, 
however,  that,  prior  to  a  final  Judgment  de- 
creeing incorporation,  the  better  style  would 
be  "In  re  Petition  for  Incorporation  of  Mingo 
Drainage  District;  George  S.  Dean  et  al., 
PetltlcMiers,  Respondents,  v.  B.  F.  Wilson  et 
al..  Appellants."  Little  River  Drainage  Dis- 
trict T.  Ballroad,  230  Mo.  84,  139  S.  W.  330. 
After  tbe  decree  of  Incorporation  has  been 
made  final,  tbe  district  may,  of  course,  sue 
and  be  sued  in  its  own  corporate  name.  Car- 
der T.  Fablus  River  Drainage  District  No.  3, 
iSa  Ma  542,  172  S.  W.  13.  We  but  mention 
this  in  pasialng,  lest  by  silence  we  should 
seem  to  approve  tbe  style  herein  adopted, 
and  for  the  sake  of  nniformlty,  of  which  vir- 
tue there  has  been  so  little,  as  a  glance  at 
tbe  Missouri  drainage  cases  indicates. 

It  follows  that  the  Judgment  incorporating 
this  district  should  be  affirmed.  Let  this  be 
done.  . 

All  concur,  except  WALKBR,  J.,  absent 


GIVENS  V.  BUBTON.    (No.  1773L) 

(Supreme  Court  of  Missouri,  Division  Mo.  1. 

Feb.  29,  1916.) 

1.  JUUTICES    or    THE    PiCACB    4=9129(4)— JUDO- 
JtEm^— COIXATEBAL  ATTACK. 

A  Judgment  of  a  justice  of  the  peace  can- 
not be  couaterally  attacked,  in  an  action  to 
auiet  title,  on  tbe  ground  that  tbe  record  sbo^vs 
lat  defendant  was  served  with  process  in  a 
township  adjoining  that  in  which  the  action  was 
brought  by  a  constable  of  the  latter  county. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {  411;  Dec.  Dig.  «=> 
129(4).] 

2.  E^XBotrriON   «=»274  —  Evidence  —  Weight 

AND     SUFFICIKMCT. 

In  an  action  to  quiet  title  in  the  purchas- 
er at  an  execution  sale,  evidence  lield  to  show 
that  defendant  had  bought  and  paid  for  the 
land  in  question  long  previously,  and  that  plain- 
tiff boui^t  at  the  execution  sale  with  full  no- 
tice of  defendant's  equities. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Dec  Dig.  <S=»274.] 

3.  Vendor  and  Pobohabeb  4=^239(3)-— 8aia— 
HiORTS  OF  PuBCHASEB— Notice  or  Equities. 

Where  a  deed  of  correction  was  recorded 
before  an  execution  sale  of  the  property  as  that 
of  the  grantor,  it  perfected  title  in  the  grantee, 
though  the  transcript  of  judgment  on  which  the 
execution  was  issued  had  been  filed  before  the 
deed  was  recorded. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  t  687  i  Dec.  Dig.  «=» 
230(3).l  •-  .         . 

Appeal  from  Circuit  Court,  Daviess  €X>an- 
ty;  Arch  B.  Davis,  Judge. 


Action  by  N.  S.  Glvens  against  Jesse  W. 
Burton.  From  a  Judgment  for  plalntitC,  de- 
fendant appeals.  Beversed  and  remanded, 
with  directions. 

On  December  11,  1909,  plaintiff  filed  In  the 
circuit  court  aforesaid  his  petition  against 
defendant  to  quiet  title  to  the  undivided  ono- 
fourth  interest  in  and  to  the  northeast  quar- 
ter of  the  southeast  quarter  of  section  36,  In 
township  59,  of  range.  26;  also,  three  acres 
out  of  the  southeast  corner  of  the  southwest 
quarter  of  the  northeast  quarter  of  said  sec- 
tion, township,  and  range,  described  as  fol- 
lows: Commencing  at  the  southeast  comer 
of  the  southwest  quarter  of  the  northeast 
quarter  of  said  section  36,  and  running  thence 
north  30  rods ;  thence  west  16  rods ;  thence 
south  30  rods ;  thence  16  rods  to  the  place  of 
beginning.  Defendant  answered  and  denied 
that  plaintiff  bad  any  interest  In  the  land 
aforesaid.  He  admitted  that  he  was  in  pos- 
session, and  alleged  that  he  was  the  owner  in 
fee  of  said  land.  The  answer  alleges  that  on 
September  29,  1890,  defendant  bought  from 
John  W.  Burton,  who  was  the  owner  of  the 
undivided  one-fourth  Interest  In  the  land,  all 
his  right,  title,  and  Interest  therein,  and  paid 
him  tbe  purchase  price  therefor  in  full; 
that,  through  mistake  of  the  scrivener  in 
writing  the  deed  from  John  W.  Burton  and 
wife  to  himself,  a  part  of  the  land  which  he 
bought  was  left  out  of  his  deed ;  that  he  filed 
his  deed  aforesaid  for  record  in  said  county, 
on  October  1,  1890,  and  never  discovered  the 
mistake  aforesaid,  until  the  land  was  levied 
upon  under  an  execution  as  tbe  property  of 
said  John  W.  Burton;  that  on  March  22, 
1909,  said  John  W.  Burton  made  him  a  deed 
of  correction,  and  recited  therein  substantial- 
ly the  facts  aforesaid,  in  regard  to  said  pur- 
chase; that  at  tbe  date  of  the  discovery  of 
said  error  the  plaintiff  was  the  owner  of  a 
judgment,  rendered  in  a  suit  of  I.  H.  Crain 
against  John  W.  Burtcm;  that  an  execution 
was  Issued  upon  said  Judgment  and  levied 
upon  the  interest  of  said  John  W.  Burton  in 
said  land;  that  at  the  time  of  the  sale  of 
said  land  under  said  execution,  plalntill  had 
both  actual  and  constructive  notice  that  de- 
fendant claimed  to  be  the  owner  of  said  land 
and  that  he  had  bought  the  same  from  John 
W.  Burton  and  had  paid  him  therefor,  etc. 
Plalntifl,  In  his  reply,  set  up  the  statute  of 
limitations,  section  4272,  and  claimed  that 
any  right  of  action  which  defendant  may 
have  claimed  in  respect  to  said  land  was  bar- 
red by  the  statute,  eta  The  reply  admitted 
that  John  W.  Burton  was  formerly  tbe  own- 
er of  the  undivided  one-fourth  Interest  in  the 
land  aforesaid.  Tbe  remainder  of  said  reply 
was  a  general  denial.  The  case  was  heard  by 
the  court  without  a  Jury,  on  May  6,  1010. 

maitUitr*  Evidence.  Plaintiff  offered  in 
evidence  a  transcript  of  the  Judgment  ren- 
dered by  Wm.  O.  lille,  a  justice  of  the  peace 
of  Union  township,  in  Daviess  county.  Ma, 
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on  July  10,  1908,  In  the  case  pending  before 
him,  In  wblcta  I.  H.  Grain  was  plaintiff  and 
John  Burton  was  defendant,  wherein  Judg- 
ment was  rendered  for  said  plaintiff  In  the 
sum  of  $117.90  and  costs.  Said  transcript 
was  filed  In  the  ofllce  of  the  clerk  of  the 
Daviess  circuit  court  on  July  10,  IOCS.  This 
transcript  was  objected  to  by  defendant,  for 
the  reason  that  the  summons  was  Issued  by  a 
Justice  of  the  peace  In  Union  township,  and 
was  served  by  the  constable  of  Union  town- 
ship, on  the  defendant  therein  in  Monroe 
township.  Plaintiff  offered  In  evidence  a 
transcript  of  the  execution  IssuM  by  the  cir- 
cuit «derk  on  said  transcript  of  Judgment, 
dated  February  25,  1009,  also  the  sherltTs 
levy,  report  of  sale,  etc.  The  above  objection 
was  renewed,  and  the  additional  objection 
made  to  said  evidence,  that  the  execution 
did  not  show  that  any  execution  was  ever 
issued  by  the  justice  of  the  peace  aforesaid, 
and  that  a  nulla  bona  return  was  made  there- 
on. This  objection  and  the  preceding  one 
were  overruled  and  an  exception  saved. 
Plaintiff  also  offered  in  evidence  a  sheriff's 
deed  In  regular  form,  which  was  objected  to 
on  the  ground  that  the  plaintiff  herein,  who 
was  the  grantee  In  said  deed,  had  full  notice 
of  defendant's  rights  when  he  bought,  and  no 
title  passed,  etc.  Said  sherUTs  deed  does  not 
show  that  any  execution  was  ever  Issued  by 
the  justice  aforesaid.  It  was  admitted  In 
open  court  that  Union  and  Monroe  are  ad- 
joining townships. 

Defendant'*  Evidence.  Jesse  W.  Burton, 
the  defendant  herein,  was  sworn  as  a  wit- 
ness, and  testified  that  he  was  the  son  of 
Lorenzo  A.  Burton;  that  his  father  died  in 
1886,  leaving  Sarah  A.  Grimes,  Molly  Harris, 
John  W.  Burton,  and  himself  as  his  heirs; 
that  Elizabeth  Burton  was  bis  widow,  and 
died  In  May,  1909;  that  his  father  was  the 
owner  of  the  land  In  controversy ;  that  there 
was  an  administration  on  his  estate,  and  he 
lived  on  the  land  up  to  the  time  of  his  death ; 
that  bis  mother  continued  to  live  there  until 
she  died  in  1909,  but  no  dower  was  set  off 
to  her;  that  his  father  left  no  will.  D^end- 
ant  testified  that  his  brother,  John  W.  Bnr^ 
ton,  was  married  and  lived  on  the  Molly  Eads 
place  at  the  time  of  trial;  that  he  swapped 
his  brother,  John  W.  Barton,  a  dun  mare  and 
paid  him  the  difference  for  the  land  in  con- 
troversy ;  that  he  paid  John  $40  ot  $60  and 
assumed  the  payment  of  the  note  whldi  John 
owed  to  a  third  party ;  that  witness  was  18 
or  19  years  old  when  this  occurred ;  that  bla 
brother  John  owned  a  one-fourth  interest  In 
the  land  in  controversy,  subject  to  his  moth- 
er's life  estate.  He  testified  that  he  never 
discovered  the  mistake  In  the  description  of 
the  land  whidi  he  bought  from  his  brother 
John  until  the  plaintitTs  Judgment  was  ren- 
dered and  there  was  a  notice  to  settle.  He 
then  had  his  brother,  John  W.  Burton,  execute 
to  him  a  deed  of  correction  which  Is  here- 

fter  referred  ta    Defendant  then  offered  in 


evidence  a  quitclaim  deed,  dated  September 
28,  1890,  from  John  W.  Barton  and  wife  to 
Jesse  W.  Burton,  conveying  the  east  half  of 
the  northwest  quarter  of  the  southeast  quar- 
ter of  sectlcm  36,  township  50,  range  26,  in 
Daviess  county.  Mo.,  acknowledged  before 
Cleveland  McCrary,  Justice  of  the  peace,  on 
If'ebruary  29,  1890,  and  recorded  in  Book  SS, 
at  page  157,  on  the  deed  records  of  said 
county.  Said  deed  was  filed  for  record  Oc- 
tober 1,  1880.  The  expressed  oonslderation 
in  same  was  $200. 

Defendant  offered  In  evldoioe  a  general 
warranty  deed  of  correction,  dated  March  22, 
1909,  executed  by  John  W.  Burton  and  wife  to 
Jesse  W.  Burton,  duly  acknowledged  before 
J.  A.  8elby,  notary  public  of  Daviees  county, 
aforesaid,  on  March  22, 1909,  and  recorded  In 
Book  101,  at  page  636,  on  the  records  of  said 
county,  COTiveylng  to  defendant  the  north  half 
of  the  southeast  quarter,  except  20  acres  (rft 
of  the  west  end  thereof,  of  section  36,  town> 
ship  59,  range  26 ;  also,  three  acres  out  of  the 
southeast  comer  of  the  southwest  quarter  ot 
the  northeast  quarter  of  said  section,  town- 
ship, and  range  described  as  follows:  Be- 
ginning at  the  southeast  comer  of  the  south- 
west quarter  of  the  northeast  quarter,  and 
running  thence  north  30  rods;  thence  west 
16  rods;  thence  south  30  rods;  thence  east 
16  rods  to  the  place  of  beginning.  Said  deed 
contains  the  following  recitation: 

"This  deed  is  made  for  the  purpose  of  correct- 
ing an  error  In  the  descriptioii  of  a  former  deed 
between  the  same  parties  dated  September  28, 
1890,  and  recorded  in  Book  68  at  page  l57,  on 
the  date  of  that  deed  the  grantee  herein  bought 
from  the  grantors  all  of  their  interest  in  the 
land  above  described  and  ]^aid  the  full  purchase 
price  therefor  and  it  waa  intended  by  «iid  deed 
to  convey  their  interest  in  all  of  the  above  de- 
scribed land  but,  through  an  error  of  the  jus- 
tice of  the  peace  who  drew  said  deed,  part  of 
the  land  was  omitted  and  this  deed  is  made  for 
the  purpose  of  correcting  that  error  and  con- 
veying tneir  interest  in  all  of  said  land  as  was 
intended." 

This  deed  was  objected  to  by  plaintiff,  for 
the  reason  that  it  Is  dated  after  the  Issuance 
of  the  execution  and  levy  thereunder,  un- 
der which  the  sale  was  afterwards  made,  and 
through  which  plaintiff  claims  title ;  that 
said  deed  Is  not  binding  npon  plaintiff  In 
any  manner.  The  above  objection  was  over- 
ruled, and  the  deed  read  In  evidence. 

J.  A.  Selby  was  sworn  as  a  witness  on 
behalf  of  defendant,  and  testified  that  after 
the  recording  of  defendant's  warranty  deed 
last  mentioned,  and  before  the  sale  of  the 
land  In  controversy  to  plaintiff,  at  the  April 
term,  1909,  he  had  a  conversation  with  the 
plaintiff,  in  which  the  following  occurred: 

"Mr.  Givens  and  I  met  in  the  recorder's  office, 
and  Nat  walked  up  to  me.  I  think  it  was  in 
the  office  where  the  recorder  stays — not  in  the 
vanlt,  but  in  the  other  room.  Nat  walked  up  to 
me  and  said,  'You  fellows  think  you  played  nell, 
don't  you?'  or  something  like  that  I  said, 
'What  do  you  meanr  He  said,  'Filing  that  deed 
from  John  W.  to  Jesse.'  That's  about  the  sob- 
Btance  of  it" 
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Witness  testified  that  the  sale  of  the  land  i 
occurred  about  the  flrat  week  In  April,  1909 


The  foregoing  was  all  the  testimony  intro- 
duced at  the  triaL  The  defendant,  at  the 
condusloa  of  said  evidence,  cAered  a  demur- 
rer thereto,  which  was  refused  and  an  ex- 
ception duly  saved.  The  plaintiff  ofTered  no 
dedaratlon  of  law.  Defendant  ofTered  In- 
structions numbered  2,  8,  5,  9,  10,  and  13, 
which  were  given,  and  Utrewlse  asked  in- 
structions numbered  1,  4,  6,  7,  U,  12,  14,  and 
15,  which  were  refused  by  the  court 

On  May  16,  1910,  the  case  was  submitted 
to  the  court  and  by  the  latter  taken  under 
advisement  Afterwards,  on  March  11,  1911, 
the  defendant  filed  a  motion  and  application 
to  reopen  the  case  on  account  of  newly  dis- 
covered evidence ;  that  he  had  stnoe  the  trial 
learned  that  one  Ellsha  Rader  would  testify. 
If  summoned  as  a  witness,  that  shortly  aft- 
er the  execution  of  the  deed  ot  1890  afore- 
said said  John  W.  Burton  stated  to  said  Ba- 
der  that  he  had  sold  defendant  all  his  inter- 
est In  the  lands  belonging  to  bis  father  at 
the  time  of  his  death,  including  the  land  in 
controversy,  and  that  said  John  W.  Burton 
bad  received  pay  from  defendant  for  said 
land;  that  Cleveland  McGiary  wrote  the 
deed  aforesaid. 

It  is  further  alleged  in  said  motion  and 
application  that,  since  the  trial,  defendant 
has  discovered  additional  evidence,  in  this: 
That  Gilbert  McCrary,  If  summoned  as  a 
witness,  will  testify  that  he  was  present  at 
the  residence  of  Squire  Cleveland  McCrary 
at  the  time  the  deed  was  written  in  1890, 
whereby  John  Burton  attempted  to  convey 
his  Interest  In  the  land  in  controversy  to  de- 
fendant; that  said  witness  heard  the  con- 
versation between  John  W.  Burton  and  Jesse 
Burton,  from  which  witness  learned  that 
said  John  Burton  had  sold  to  defendant  all 
of  his  undivided  Interest  in  the  land  belong- 
ing to  his  father,  being  the  land  Involved  in 
this  controversy,  for  a  dun  mare,  and  the 
payment  of  a  note ;  that  said  vrltness  heard 
the  terms  of  the  trade  discussed  and  saw 
Cleveland  McCrary  write  the  deed,  and  heard 
part  of  It  read.  Defendant  alleges  that  the 
above  evidence  was  unknown  to  him  at  the 
former  hearing;  that  affidavits  of  said  wit- 
nesses, in  regard  to  the  matters  aforesaid, 
were  filed  in  support  of  said  motion  and  ap- 
plication to  re<q;>en  the  case.  The  afSdavlts 
of  Ellsha  Bader  and  Gilbert  McCrary  are 
set  out  in  the  record,  and  the  substance  of 
their  afBdavlts  appeared  In  defendant's  mo- 
tion above  referred  to,  and  sustain  the  allega- 
tions of  said  motion,  in  respect  to  what  their 
testimony  would  be,  if  permitted  to  testify 
in  the  case. 

The  court,  on  the  filing  of  said  motion  to 
reopen  the  case,  continued  the  same  until  the 
12th  of  May,  1911,  when  said  motion  of  de- 
fendant to  reopen  the  cause  on  account  of 
newly  discovered  evidence  was  overruled  and 
the  case  taken  under  advisement;   to  which 


action  of  the  court  In  overruling  same  de- 
fendant excepted  at  the  time.  A  term  bill 
of  exceptions  was  filed  in  respect  to  said  mo- 
tion to  reopen,  in  due  time.  On  the  5th  day 
of  June,  1912,  the  court  found  the  Issues  In 
behalf  of  plaintiff;  that  the  latter  was  the 
absolute  owner  of  the  laud  in  controversy, 
except  the  three  acres  mentioned  In  petition ; 
and  that  defendant  has  no  right,  title,  or 
Interest  therein.  The  court  found  that  plain- 
tiff has  no  title  to,  or  interest  in,  ttte  three 
acres  mentioned  In  petition,  and  that  de- 
fendant is  the  owner  In  fee  simple  of  the 
undivided  one-fourth  interest  in  said  three 
acres.  The  court  thereupon  entered  a  de- 
cree, vesting  the  title  as  above  Indicated. 
Defendant  filed  motion  for  a  new  trial,  sup- 
ported by  affidavits  In  respect  to  newly  dis- 
covered evidence,  and  likewise  filed  motion 
In  arrest  of  Judgment  Both  said  motions 
were  overruled,  and  the  cause  brought  to 
this  court  in  due  time  by  appeal. 

Boyd  Dudley  and  J.  A.  Selby,  both  of  Gal- 
latin, for  appellant  T.  H.  Hlcklln,  of  Galla- 
tin, for  respondent 

BAILGIY,  C.  (after  stating  the  facts  as 
above).  This  action  was  brought  under  sec- 
tion 2535,  R.  8.  1909,  In  Daviess  county.  Mo., 
to  quiet  title  to  the  land  in  controversy.  In 
view  of  the  pleadings,  it  will  be  necessary  for 
us  to  determine  whether  the  case  shall  be 
disposed  of  here  as  one  at  law  or  In  equity. 
As  there  is  but  little,  If  any,  substantial  con- 
troversy in  regard  to  the  material  facts.  In 
order  to  obviate  a  repetition  of  the  testi- 
mony, we  will  postpone  the  consideration  of 
this  question  until  some  of  the  other  issues 
Involved  are  disposed  of  in  the  opinion. 

[1]  I.  Defendant  assails  the  Judgment  of 
the  Justice  of  the  peace,  under  which  plain- 
tiff deralgns  title,  on  the  theory  that  It  was 
void  because  the  Justice  who  rendered  same 
acquired  no  Jurisdiction  over  the  cause.  It 
appears  from  the  record  that  the  suit  was 
brought  by  one  Craln  against  John  W.  Bur- 
ton in  Union  township,  Daviess  county.  Mo. 
The  summons  was  served  on  defendant  in 
Monroe  township  of  said  county,  which  ad- 
joins Union.  The  return  of  the  constable,  as 
disclosed  by  the  transcript  of  the  Justice, 
reads  as  follows: 

"I  hereby  certify  that  I  have  executed  the 
within  writ  by  reeding  the  within  writ  to  and 
within  the  hearing  of  the  within  named  person 
John  Burton,  on  the  30th  day  of  June,  1908,  in 
Monroe  township,  Daviess  county,  Missouri.'' 

The  defendant  failed  to  appear,  and  Judg- 
ment was  rendered  by  default  against  him 
Ul)on  a  promissory  note  for  $117.90  and  costs. 
A  transcript  of  this  Judgment  was  filed  in  the 
office  of  the  clerk  of  the  circuit  court  of  said 
county,  on  July  10,  1908.  Execution  was  is- 
sued on  said  Judgment  by  the  circuit  clerk 
aforesaid;  the  land  In  controversy  was  lev- 
ied upon  by  the  sheriff  of  said  county,  sold 
under  execution  sale  to  the  plaintiff,  on  the 
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1401  of  April,  1900,  and  a  sherUTs  deed  made 
to  him  therefor. 

It  Is  admitted  that  Union  and  Monroe  are 
adjoining  townships  tn  said  county.  There  is 
nothing  In  the  record  to  Indicate  that  defend- 
ant John  W.  Barton  was  not  a  resident  of 
Monroe  township  aforesaid  when  served  with 
the  writ  of  summons  In  above  case.  It  was 
decided  at  an  early  day  by  this  court,  upon 
facts  similar  to  those  in  the  case  at  bar,  that 
in  a  collateral  proceeding  of  this  character, 
in  the  absence  of  any  evidence  as  to  the  res- 
idence of  defendant.  It  would  be  presumed 
that  he  resided  In  the  township  where  he  was 
served  with  process.  Montgomery  v.  Farley 
et  aL,  6  Mo.  loc.  dt  235,  236;  Franse  v. 
Owens,  26  Mo.  loc.  dt  334;  Jeffries  r. 
Wright,  61  Mo.  loe  dt  217;  Fulkerson  v. 
Davenport,  70  Mo.  loc.  dt  545,  546;  Leonard 
v.  Sparks,  117  Mo.  loc.  dt  110,  22  S.  W.  899, 
38  Am.  St  Rep.  646. 

In  Montgomery  v.  Farley,  5  Mo.  235,  236, 
Judge  Tompkins  of  this  court  said: 

"The  counsel  for  the  plaintiff  also  offered  to 
prove  tbat  when  the  judgment  (of  which  a 
transcript  was  read  in  evidence)  was  obtained 
against  him  by  Nathan  Gildersleve,  and  at  the 
time  the  suit  wus  commenced,  he  did  not  reside 
in  the  township  of  St.  Louis,  in  which  the  jus- 
tice resided,  and  in  which  judgment  was  ren- 
dered against  him.  He  should  have  raised  that 
objection  before  the  justice,  and,  if  injustice  had 
been  there  done  to  him,  he  should  have  appealed 
to  the  circuit  court  The  records  of  a  jud^ent 
offered  in  evidence  in  another  suit  cannot  be  in- 
validated by  parol  testimony,  or  matter  in  pais." 

In  Franse  v.  Owens,  25  Mo.  loc.  dt  334, 
Judge  Scott,  in  behalf  of  this  court,  in  dis- 
cussing a  similar  question,  said: 

"The  defendant  was  served  with  process  in  the 
township  in  which  the  suit  was  begun,  and,  in 
the  absence  of  all  evidence  to  the  contrary,  wo 
must  regard  that  as  his  place  of  residence. 

In  Jeffries  v.  Wright,  51  Mo.  loa  dt  217 
and  following,  a  case  whidi  has  been  dted 
frequently  with  approval  by  this  court,  the 
record  of  the  Justice  In  regard  to  service  on 
defendant  reads  as  follows: 

"Summons  issued,  returnable  the  8th  day 
December,  1862. 

"Summons  returned  as  served  on  the  8th 
Decranber  law  day,  plaintiff  appeared  in  per- 
son. Defendants  made  default.  After  hear- 
ing allegation  it  is  considered  plaintiff  have 
judgment,  for  $60,  and  costs  of  suit." 

The  above  action  was  commenced  in  the 
drcolt  court  of  Miller  county,  by  plaintiff 
Jeffries,  to  revive  by  scire  facias  the  lien  of 
the  Judgment  aforesaid.  The  defendant  In 
said  action  filed  an  answer  in  the  nature  of 
a  plea  of  nul  tlel  record,  denying  that  plain- 
tiff had  recovered  Judgment  against  them  or 
either  of  them,  and  stating  that  the  Justice 
had  no  Jurisdiction  over  the  subject-matter, 
or  over  either  of  the  defendants,  at  the  time 
said  Judgment  was  alleged  to  have  been  ren- 
dered; that  the  Judgment  was  invalid  and 
was  obtained  without  giving  defendants,  or 
either  of  them,  an  opportunity  to  be  beard, 
etc.,  and  denying  that  said  Judgment  or  the 
filing  of  the  transcript  of  the  same  became 
a  Hen,  eta    Upon  the  trial,  plaintiff  offered 


In  evidence  the  transcript  whicb  contained 
the  foregoing  quotation.  Defendants  object- 
ed to  the  reading  of  said  transcript  as  evi- 
dence, and  assigned  the  following  groands  In 
support  of  said  objection:  That  It  did  not 
appear  from  the  face  (rf  said  transcript 
that  defendant  had  been  properly  served  in 
Miller  county  within  the  proper  time,  that 
the  justice  waited  three  hours  for  defendant, 
or  that  he  heard  any  proofs,  and  rendered 
judgment  for  so  much  as  the  testimony 
showed  he  was  entitled  to,  and  that  there 
was  no  proper  certificate  of  the  justice  to  the 
transcript  Defendants  likewise  offered  to 
show  by  par<d  evidence  that  the  constabla 
never  served  the  summons  upon  them,  which 
was  alleged  to  have  been  served  in  the  tran- 
script The  above  objections  were  overruled, 
and  the  drcult  court  revived  said  Judgment 
Judge  Sherwood,  after  reviewing  the  facts 
and  authorities,  said: 

"The  court  ruled  correctly  in  not  permitting 
defendants  to  prove  by  parol  that  the  constable 
had  never  served  the  summons  upon  them.  It 
is  not  permitted  to  thus  collaterally  attack  even 
the  judgment  of  a  justice  of  the  peace." 

The  same  learned  judge,  on  pages  220  and 
221  of  51  Mo.,  in  dear  and  forceful  language 
considered  this  question,  as  follows: 

"The  cases  of  Caldwell  v.  Lockridge,  9  Mo. 
362 ;  State,  to  Use  of  Collins,  v.  Stephenson 
et  al;,  12  Mo.  178 ;  State  v.  MeUger,  26  Mo. 
65;  Bersch  v.  Schneider,  27  Mo.  101 — ^were  all 
cases  where  judgments  were  rendered  by  courts 
of  inferior  jurisdiction  (county  courts  and  jus- 
tices' courts),  and  the  fact  of  jurisdiction  having 
been  acquired  was  negatived  in  the  most  posi- 
tive and  emphatic  manner  by  the  very  face  of 
the  proceedings;  and  in  those  cases  this  court 
held  that  such  judgments  could  be  attacked  col- 
laterally; So,  then,  I  gather  from  these  au- 
thorities of  our  own  state  tbat  even  the  judg- 
ments of  inferior  courts  are  not  obnoxious  to 
collateral  attack,  when  the  facts  necessary  to 
confer  jurisdiction  appear  affirmatively  upon  the 
face  of  the  proceedings  in  question.  Xiet  such 
a  state  of  facts  be  thus  disclosed,  and  the  judg- 
ments of  these  inferior  tribunals  stand  upon  the 
same  footing  of  unquestionable  verity  as  do 
judgments  of  courts  of  general  jurisdiction." 

In  Fulkerson  v.  Davenport,  70  Ma  loc  dt 
545,  646,  Judge  Napton,  in  reviewing  this 
question,  said: 

"The  defendant  in  his  answer  claimed  that 
the  two  judgments  in  the  justice's  court,  offered 
to  be  set  off  by  plaintiff,  were  void,  because  they 
were  rendered  by  a  justice  of  the  peace  for  War- 
rcnaburg  township  in  Johnson  county^  and  that 
he,  the  defendant  was  at  the  renditun  of  the 
same  a  resident  of  Columbus  townstup,  and  that 
Columbus  township  did  not  adjoin  Warrensburg 
township,  and  that  plaintiff  Uved  in  Centreview 
township.  Proof  to  this  effect  waa  dSered  and 
received  by  the  court,  against  the  objection  of 
plaintiff,  and  the  court  held  the  judgments  void, 
and  therefore  dismissed  the  bill.  The  tran- 
script of  the  jodgments  in  the  justice's  court 
filed  with  the  derk  of  the  circuit  court  redtes 
that  'on  September  24,  1875,  summons  returned 
duly  executed  in  Warrensburg  township,  in 
Johnson  county,  Missouri,  on  the  9th  day  of 
September,  1875,  by  reading  the  same  to  the  de- 
fendant, Horace  Davenport.'  Judgment  by  de- 
fault was  taken  on  this  return.  A  judgment 
by  default  in  a  Justice's  court,  it  is  conceded, 
cannot  be  upheld,  unless  the  record  shows  that 
the  defendant  was  served  with  process  in  the 
proper  township,  but  the  record  of  these  two 
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judgments  (for  In  tUa  respect  tbey  are  precise- 
ly alike)  does  show  on  its  face  personal  service 
in  the  township  where  the  suit  was  brought,  and, 
aa  was  held  by  this  court  in  Franse  ▼.  Owens, 
25  Mo.  329,  it  will  be  presumed,  in  the  absence 
of  evidence  to  the  contrary,  that  the  defendant 
resides  in  such  township.  The  jurisdiction  of 
the  person  and  the  subject-matters  appear  on 
the  record,  and  the  only  way  for  the  defendant 
to  avoid  this  was  to  appear  before  the  justice, 
aa  he  was  notified  to  do,  and  establish  the  facts 
which  he  now  proposes  to  prove  in  this  collateral 
proceeding.  A  judgment  regular  on  its  face  can- 
not be  impeached  collaterally.  Freeman  on 
Jndg.  {  S24;  Fagg  v.  Clements,  16  Cal.  389. 
The  decision  of  the  drcoit  court  was  on  this 
point  erroneous,  and  the  evidence  on  which  it 
was  based  should  have  been  rejected  ;  but,  inas- 
much as  the  same  result  would  have  followed  on 
the  first  defense  made,  tiie  judgment  must  be 
affirmed.    AU  concur." 

In  Leonard  v.  Sparks,  117  Mo.  109,  110, 
22  S.  W.  900,  38  Am.  St  Rep.  646,  Judge 
Barclay,  In  considering  the  question  of  Juris- 
diction of  Inferior  courts,  aald: 

"Where  the  facts  touching  the  acquisition  of 
jurisdiction  are  fully  disclosed,  the  principles 
of  law  governing  liabilitr  to  collateral  attack 
are  applied  no  less  favorably  to  judgments  of 
justices  of  the  peace  than  to  the  adjudications 
of  courts  having  more  extensive  powers." 

In  the  Leonard  Case  many  of  the  earlier 
decisions  of  this  court  are  dted,  quoted  from, 
and  sustain  the  conclusion  reached  by  Judge 
Barclay  In  the  above  quotation. 

We  bare  examined  the  authorities  cited 
by  defendant  Some  of  them  show  a  lack  of 
Jurisdiction  alHrmatlvely  upon  the  face  of 
the  record.  In  others,  the  records  upon  their 
face  stamp  them  as  inapplicable  to  the  ques- 
tion under  consideration.  In  the  remainder, 
the  principles  announced,  as  far  as  they  are 
In  conflict  with  the  foregoing  authorities,  are 
not  sufficiently  persuasive  to  Induce  us  to 
depart  from  the  common  sense  rule  asserted 
In  the  cases  from  which  the  foregoing  quota- 
tions have  been  made. 

We  accordingly  overrule  appellant's  conten- 
tlMi  as  to  above  issue,  and  hold  that  the 
judgment  of  the  justice  of  the  peace  read  In 
evldfince  Is  not  subject  to  the  collateral  at- 
tack made  In  this  action. 

[2]  II.  The  transcript  Judgment  aforesaid 
was  filed  in  the  drcnlt  clerk's  office,  July  10, 
190&  Section  7S28,  B.  S.  1909  (Acts  1907,  p. 
32S),  iHCOTldeB  that: 

"EiVery  such  judgment,  from  the  time  of  filing 
the  transcript,  shall  have  the  same  lien  on  the 
real  estate  of  the  defendant  in  the  county  as 
is  given  to  judgments  of  circuit  courts,  and  shall 
be  under  the  control  of  the  court  where  the 
tjranacript  is  filed,"  etc. 

The  warranty  deed  trom  John  W.  Burton 
and  wife  to  defendant  was  executed  and  filed 
for  record  March  22,  1909.  Plaintiff  bought 
the  land  in  controversy  at  sheriff's  sale,  on 
April  14,  1909,  and  filed  his  sheriff's  deed 
for  record  the  following  day.  Defendant's 
warranty  deed  aforesaid,  after  describing  the 
land  sued  for,  with  other  lands,  contains  the 
following  recital : 

"This  deed  is  made  for  the  purpose  of  cor- 
recting an  error  in  the  description  of  a  former 


deed  between  the  same  parties  dated  September 
29,  1890,  and  recorded  m  book  58  at  page  157, 
on  the  date  of  that  deed  the  grantee  herein 
bought  from  the  grantors  all  of  their  interest  in 
the  land  above  described  and  paid  the  full  pur- 
chase price  therefor  and  it  was  intended  by  said 
deed  to  convey  their  interest  in  all  of  the  above 
described  land  but,  through  an  error  of  the  jus- 
tice of  the  peace,  who  drew  said  deed,  part  of 
the  land  was  omitted  and  this  deed  is  made  for 
the  purpose  of  correcting  that  error  and  con- 
veying their  interest  in  all  of  said  land  as  was 
intended." 

The  evidence  is  undisputed  that  plaintiff 
knew  of  the  warranty  deed  aforesaid,  and 
that  it  had  been  filed  for  record,  about  two 
or  three  weeks  before  he  purchased  the  land 
at  above  sale.  The  answer  avers  that  on 
September  29,  1890,  defendant  bought  from 
John  W.  Burton  the  land  in  controversy  and 
paid  him  therefor;  that  said  John  W.  Bur- 
ton and  wife  Intended  to  convey  the  land  In 
question,  and  through  mistake  of  the  scriven- 
er the  above  land  was  omitted  from  said 
deed ;  that  said  scrivener  was  instructed  to 
describe  in  said  deed,  the  land  in  controver- 
sy, but  through  oversight  failed  to  do  so; 
ttiat  said  deed  was  filed  for  record,  October 
1,  1890 ;  that  it  was  not  examined  by  defend- 
ant, and  he  did  not  discover  that  the  laud  in 
litigation  here  was  omitted  from  said  deed, 
until  after  the  levy  of  the  execution  afore- 
said on  said  land;  that  this  was  the  first 
notice  he  had  of  said  mistake;  that  he  then 
obtained  and  filed  for  record  the  deed  of 
correction  aforesaid.  The  answer  then  de- 
scribes the  Judgment  of  Grain  v.  John  W. 
Burton,  alleges  that  an  execution  had  been 
issued  on  said  Judgment,  and  that  plaintiff 
had  full  notice  of  the  facts  aforesaid,  before 
he  purchased  said  land  at  the  execution  sale. 

III.  The  defendant's  evidence  in  the  case 
at  bar  is  undisputed.  His  testimony  sus- 
tained every  material  allegation  in  his  an- 
swer. There  is  no  conflict  between  defend- 
ant and  John  W.  Burton  as  to  the  above 
facta.  On  the  contrary,  Burton  recognized 
the  correctness  of  defendant's  position,  and 
promptly  made  a  deed  of  correction,  when 
his  attention  was  called  to  the  mistake  in  the 
former  deed. 

Defendant's  answer  had  been  on  file  for  a 
long  time  before  the  trial,  and  in  which  all 
the  facts  relating  to  his  purchase  of  the  land 
in  question  were  fully  set  out  No  fraud  was 
charged,  or  attempted  to  be  shown,  nor  is 
there  anything  in  the  record  tending  to  brand 
defendant  as  unworthy  of  belief.  There  is 
not  the  slightest  indication  in  the  record 
that  John  W.  Burton,  after  he  made  the  deed 
to  defendant  in  1890,  ever  claimed  thereafter 
any  Interest  in  bis  father's  land,  or  the  land 
in  controversy. 

The  testimony  of  defendant,  in  connection 
with  all  the  facts  surrounding  the  case,  satis- 
fy us  that  defendant  bought  and  paid  for 
the  land  in  controversy;  that  plaintiff  bought 
with  full  notice  of  defendant's  equities;  and 
that  appellant  is  entitied  to  a  decree  declar- 
ing that  plaintiff  has  no  titie  to,  nor  inter- 
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est  in,  the  land  In  ccmtroTersy ;  and  tbat  de- 
fendant Is  the  legal  owner  of  samfc 

[3]  IV.  We  are  saOsfled  from  the  evidence 
that  defendant  bought  and  paid  for  the  land 
In  controveray  In  1890.  The  deed  of  correc- 
tion haying  been  executed  and  recorded  In 
March,  1908,  before  plaintiff  purchased  In 
April  of  said  year.  It  perfected  the  title  in 
defendant  Black  t.  Long,  60  Mo.  loc.  cit 
182,  183;  Parks  v.  People's  Bank,  97  Mo. 
loc.  dt  133, 11  S.  W.  41,  10  Am.  St.  Rep.  295 ; 
Caffee  t.  Smith,  101  Mo.  loc.  cit  232,  233,  13 
S.  W.  1060. 

In  Black  y.  Long,  eo  Mo.  loc.  dt  182,  one 
Shaw  deeded  certain  real  estate  to  Ballon  on 
September  3,  1870,  and  said  deed  was  filed 
for  record  October  4,  1870.  On  August  6, 
1870,  one  Martin  recovered  a  Judgment  be- 
fore a  Justice  of  the  peace.  On  August  18th 
of  the  same  year,  a  transcript  of  said  judg- 
ment was  filed  In  the  circuit  clerk's  oflSce, 
from  which  an  execution  was  Issued  on  May 
25,  1871.  The  real  estate  In  controversy  was 
levied  npon  as  the  property  of  Shaw,  and 
sold  on  September  6,  1870.  Judge  Wagner, 
in  disposing  of  the  rights  of  the  parties, 
said: 

"The  single  question  is  whether,  under  the 
facts  as  developed  in  this  case,  the  purchaser  at 
the  sheriffs  sale,  under  judgment  and  execution, 
will  take  the  title  atrainst  the  prior  deed  execut- 
ed, delivered,  and  recorded  t>efore  the  day  of  the 
sale;  although  not  acknowledged  or  of  record 
when  the  judgment  was  rendered,  or  what,  as  in 
this  case,  is  the  same  thine,  the  transcript  was 
filed.  This  question  must  be  considered  as  con- 
clusiyely  dedded  and  put  at  rest  -  by  repeated 
decisions  in  this  court.  Davis  v.  Owenbv,  14 
Mo.  170  [56  Am.  Dec  106] :  Valentine  v.  Hav- 
ener, 20  Mo.  133;  StillweU  v.  McDonald,  39 
Mo.  282 ;  Beed  v.  Ownby,  44  Mo.  204 ;  Maupin 
V.  Emmons,  47  Mo.  306 ;  Sappington  v.  OescnU, 
49  Mo.  247.  The  reasoning  upon  which  the  cas- 
es proceed  is  that  the  object  of  recording  was  to 
impart  notice  to  subsequent  purchasers  and 
mortgagees  and  not  to  creditors,  merely,  as 
such;  that  a  creditor  acquired  a  lien  by  his 
judgment  which  would  bind  the  estate  against 
any  subsequent  act  of  the  d^endant,  but  that 
the  purchaser  of  the  estate  at  the  sale  under 
the  judgment  was  the  first  person  to  be  affected 
by  the  notice  as  a  purchaser.  If  when  he  buys 
at  the  sale  there  is  a  prior  deed  on  record,  the 
notice  is  as  to  him  complete.  And  it  can  make 
no  difference  in  the  present  case  that  the  deed 
itself  was  not  made  when  the  transcript  was 
filed." 

In  Parks  v.  People's  Bank,  97  Mo.  lo&  dt 
133,  11  S.  W.  41,  10  Am.  St  Rep.  295,  this 
conrt,  on  the  subject  under  consideration, 
said: 

"The  equitable  title  of  plaintiffs  being  com- 
plete before  the  judgment  and  supplemented  by 
a  deed  of  the  legal  title  before  the  execution  sale, 
the  case  was  brought  precisely  within  the  facts 
of  Black  V.  Lone,  60  Mo.  181,  and  within  the 
rule  of  Davis  v.  Owenby,  14  Mo.  170.  The  lat- 
ter decision  declared  that  a  creditor,  by  obtain- 
ing judgment,  acquired  thereby  no  estate  in  the 
debtor's  lands,  and  that  a  vahd  deed,  made  be- 
fore such  judgment  and  recorded  before  the  ex- 
ecution sale  thereunder  would  be  notice  to  a 
purchaser  thereat  and  would  defeat  him.  That 
construction  of  our  laws  regarding  judgment 
liens  snd  conveyances  was  made  in  1861.  It 
has  been  approved  in  many  later  cases.    It  has 


long  since  become  a  rule  of  property  in  Ifissouri 
Hence  we  do  not  consider  it  necessary  to  re- 
examine it  We  adhere  to  it  without  further 
discussion,  and  in  deference  to  our  desire  for 
certainty  and  stability  in  the  interpretation  of 
our  laws." 

In  Caffee  v.  Smith,  101  Mo.  loa  dt  232, 
233,  13  S.  W.  1050,  it  appears  that  one  R.  B. 
Smith  sold  his  father  a  tract  of  land  at  a 
time  when  the  vendor  was  free  from  debt 
but  made  no  deed  to  the  land,  although  he 
put  his  father  into  possession  and  was  to 
make  a  deed  in  the  future.  On  March  5, 
1885,  said  R.  R.  Smith  executed  a  conveyance 
to  his  father  for  said  real  estate,  and  in 
October  of  the  same  year,  the  above-nam- 
ed plaintiff  obtained  a  Judgment  against 
the  son  for  $269,  on  acconnt  of  merchandise 
bought  during  the  years  1883  and  1884. 
Plaintiff  in  said  action  sought  to  set  aside 
the  deed  from  son  to  father,  as  fraudulent 
On  page  233  of  101  Mo.,  on  page  1051  of  13 
S.  W.,  Judge  Sherwood,  In  discussing  the 
law  of  the  case,  said : 

"The  defendant  being  placed  in  possession  of 
the  premises  in  question  by_  R.  R.  Smith,  his 
son,  in  accordance  with  a  valid  parol  agreement 
made  upon  a  valuable  consideration,  and  at  a 
time  when  B,  R.  Smith  was  not  in  debt,  and, 
having  performed  that  agreement,  he  acquired 
such  an  equity  in  the  premises  as  would  have 
warranted  specific  performance  against  the  son 
and  in  favor  of  the  father.  Waterman  on  Spe- 
cific Perform.  §{  270,  272,  274,  276,  276;  Fry 
on  Specific  Perform.  180,  181;  2  Story,  Bq. 
Jur.  (13th  Ed.)  pp.  76,  77.  The  fact  that  the 
son  afterwards  became  indebted  to  plaintiff  cuts 
no  figure  in  the  case,  as  the  equity  of  the  father 
became  vested,  and  the  subsequenUy  acquired 
right  of  the  creditor  could  not  divest  the  equity 
of  the  father ;  that  was  beyond  the  reach  of  the 
creditor,  and  the  son,  in  making  the  deed  to  the 
father  m  1885,  only  did  without  suit  what  a 
court  of  equity  would  have  compelled  with  suit 
This  view  is  fully  illustrated  in  Dosier  v.  Mat- 
son,  04  Ma  328  i7  S.  W.  288,  4  Am.  St  Rep. 
388] ;  Payne  v.  Twyman,  68  Mo.  339;  Park  v. 
Bank,  97  Mo.  130  [11  S.  W.  41,  10  Am.  St 
Rep.  205].  Therefore  judgment  affirmed.  All 
concur." 

We  do  not  deem  It  necessary  to  extend  the 
discussion  of  either  the  law  or  facts  in  Qda 
case  further.  Having  reached  the  conclusion 
that  defendant  bought  and  paid  for  the  land 
in  controversy  in  1890,  and  that  plaintiCf  ac- 
quired his  sheriff's  deed  with  ftill  knowledge 
of  defendant's  equities,  we  bold  that  api^- 
lant  is  entitled  to  a  decree  dedaring  that  be 
is  the  absolute  owner  of  the -real  estate  in 
controversy,  and  that  plaintiff  has  no  title  ot 
Interest  therein. 

The  Judgment  is  therefore  reversed  and  re- 
manded, with  directions  to  the  lower  court 
to  enter  a  decree  declaring  the  title  to  the 
land  in  controversy  to  be  in  defendant,  and 
declaring  that  plaintiff  has  no  title  or  Intei^ 
est  therein. 

BBOWN,  a,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BAILEY,  C,  is  adopted  as  the  opinion  of 
the  court   All  concur. 
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HOLMAM  r.  HOLMAN.     (Na  17678.) 

(Supreme  Court  of  Miaaouri,  Divisioa  No.  1. 

Feb.  29,  1916.) 

1.  Tb^stb  «s>84:— Bunif o  Lard  with  Wijb'b 
MomcT. 

A  husband  taking  money  inherited  by  his 
wife  after  marriage,  and  investing  it  in  land, 
taking  title  in  his  own  name,  without  her  writ- 
ten consent,  holds  it  as  trustee  for  her. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  {{  125-127;   Dec.  Dig.  «=>84.] 

2.  EotOPPBL  <S=3lll  —  ESTOPFKI.  IW  PAIS  — 

Pleading. 

The  answer  In  a  suit  to  hold  plaintiff's  hus- 
band as  trustee  of  the  title  to  land  which  he 
bought  with  her  money,  taking  title  in  his  own 
name,  held,  though  informal,  to  contain  the  nec- 
essary elements  of  an  estoppel  in  pais,  were  it 
available  against  her  as  against  a  stranger. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent  Dig.  {  301;   Dec.  Dig.  «=>1U.] 

8.  estoffel  <3=»101  —  butiko  iiano  with 

Wiit'b  Monty. 

Where  a  husband  with  money  of  his  wife 
buys  land,  taking  title  in  his  name,  nothing  but 
an  instrument  in  writing  will  estop  her.to  claim 
that  he  holds  it  in  trust  for  her. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent  Dig.  §  293;  Dec.  Dig.  «=3l01.1 

4.  HtrasAND  and  Wife  €=>141— Hubband's 

IXPBOVniBNTS  OK   WUB'B   IiAND— CoHPXN- 

bation. 

A  husband  can  claim  no  compensation 
against  his  wife  for  improTements  which  te  put 
on  land  which  be  bought  with  her  money,  tak- 
ing title  in  hia  name,  so  that  he  held  it  in 
trust  for  her. 

W'Ed.  Note. — For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  SJ  638-540;    Dec.  Dig.  *=» 
141.] 

Appeal  flmn  Clrcnlt  Conrt;  liaclede  Coun- 
ty; Lr.  B.  Woodside,  Judge. 

Stdt  by  Lucy  A  Holman  against  Absolom 
F.  Holman.  From  an  adverse  Judgment, 
plaiutltr  appeals.     Rerersed  and  remanded. 

Erasmus  G.  Hall,  of  Kansas  City,  for  ap- 
pellant L  W.  Mayfleld  &  Son  and.  J.  T. 
Moore,  all  of  Lebanon,  for  respondent 

GRAVES,  J.  Tbe  parties  to  this  suit  are 
Husband  and  wife.  With  one  exception,  the 
facts  are  practically  undisputed.  Plaintiff, 
whilst  the  wife  of  tbe  defendant,  inherited 
pnqperty  from  her  father's  estate  which  real- 
ised her  $3,400  In  cash.  This  money  the  de- 
fendant admits  he  got  Of  this  sum  he  in- 
vested $2,200  in  a  farm  of  about  159  acres  In 
Laclede  county,  and  took  the  deed  in  the 
name  of  both  of  them.  He  says  with  tbe  con- 
sent of  his  wife;  she  says  not  Shortly  after- 
ward the  deed  was  turned  over  to  the  wife, 
and  she  has  had  knowledge  of  Its  contents 
ever  since.  The  land  was  bought  In  Septem- 
ber, 1001.  It  is  charged  in  the  answer  that 
the  parties  separated  as  man  and  wife  in 
1911,  and  the  petition  was  filed  herein  on 
January  1,  1912.  It  Is  practically  undisput- 
ed that  defendant  put  valuable  improvements 
on  the  land  with  idea  he  had  an  interest 
therein,  which  Improvements  were  paid  for 
by  him.  It  Is  admitted  by  the  plaintiff  that 
the  money  then  in  the  hands  of  the  husband 


was  to  be  used  In  the  purchase  at  a  farm. 
The  family  consisted  of  the  husband,  wife, 
eight  sons  and  one  daughter.  The  land  is 
worth  some  $45  per  acre  now. 

By  the  first  count  of  her  petition  the  plain- 
tiff seeks  to  have  a  trust  declared.  She 
asks  tJtat  the  court  declare  the  land  and  all 
Improvements  to  be  hers,  and  that  her  hus- 
band was  a  mere  trustee  for  her  In  so  far 
as  his  apparent  title  appeared.  By  the  sec- 
ond count  she  sought  to  recover  the  addition- . 
al  $1,200  of  the  $3,400  received  by  the  hus- 
band. A  part  of  the  answer  becomes  ma- 
terial because  it  Is  said  that  no  estoppel  is 
pleaded. 

After  a  general  denial  the  answer  to  the 
first  coimt  of  the  petition  reads: 

"Defendant  further  answering,  and  by  way 
of  equitable  relief  and  defense,  represents  to 
the  court  the  facts  to  be  that  he  and  the  plain- 
tiff are  man  and  wife,  that  they  were  married  in 
the  state  of  Missouri  in  the  year  1881,  that  nine 
children  were  bom  of  said  marriage,  and  that 
it  is  tme  that  plaintiff  received  from  her  rela- 
tives the  sum  of  $3,400.92,  and  that  $2,200  of 
said  amount  was  invested  in  the  lands  described 
in  plaintiff's  petition,  bat  defendant  avers  that 
saia  investment  was  made  with  plaintiff's  full 
knowledge  and  consent,  and  the  title  to  said 
land  was  made  ot  plaintiff  and  defendant  jointly 
at  her  instance  and  request,  and  that  plaintiff 
has  fall  possession  and  control  of  the  deed  to 
said  land,  and  at  the  time  of  making  said  invest- 
ment the  relations  between  plaintiff  and  defend- 
ant were  agreeable  and  mntual,  and  remained 
such  until  the  year  1911.  Defendant  further 
states  that  he  also  received  the  sum  of  $3,000 
as  an  inheritance  from  his  mother's  estate  in 
the  year  1910,  and  that  prior  to  the  said  time 
he  had  borrowed  the  sum  of  $2,000  from  his 
brother,  and  expended  said  amount  in  the  im- 
provement and  enhancutg  tlie  value  of  the  land 
described  in  plaintiff's  petition,  and  was  all 
done  with  the  knowledge  and  consent  of  the 
plaintiff. 

"Defendant  further  says  that  he  expended  tlie 
sum  of  about  $1,800  from  the  amount  borrowed 
from  his  brother  in  erecting  a  two-story  frame 
dwelling  house  on  said  described  premises,  and 
that  he  expended  about  $1,000  in  clearing  ont  and 
fencing  said  lands,  and  that  he  spent  the  further 
sum  ot  $260  for  ontbaildings,  digging  a  well  or 
cistern  and  ponds  on  said  premises,  and  has 
continuously  paid  the  taxes  on  said  land ;  that 
all  of  said  expenditures  and  improvements  were 
made  of  said  premises  with  the  full  knowledge 
and  consent  of  plaintiff  and  long  after  she  was 
fully  aj>prised  taat  the  title  to  said  lands  were 
taken  m  the  names  of  her  and  defendant 

"Defendant  further  states  that  said  lands  by 
and  on  account  of  the  said  improvements  and 
expenditures  so  made  by  defendant  greatly  en- 
banced  the  value  of  said  lands,  and  that  by 
reason  of  said  improvements  and  expenditures 
by   defendant   said   farm   and   lands   are   now 

worth  the  sum  of  $ ,  and  that  defendant 

is  now years  of  age,  and  has  worked  and 

labored  on  said  lands,  with  the  knowledge  and 
consent  of  plaintiff,  for  the  period  of  ten  years. 
Wherefore  defendant  prays  the  court  to  dili- 
gently inquire  and  ascertain  the  amounts  ex- 
pended by  both  plaintiff  and  defendant  in  im- 
firoving  and  enhancing  the  value  of  said  prem- 
ses  ond  purchasing  same,  and  by  its  decree  to 
adjudge  and  determine  the  rights,  title,  and  in- 
terest in  said  premises  according  to  equity 
and  the  dictate  of  good  conscience. 

By  answer  to  second  count  the  defendant 
avers  that  the  $1,200  in  said  count  claimed 
was  spent  In  the  support  of  the  family  and  in 
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tbe  ptircluuse  of  stodc  f6r  ibe  fCinn.  After 
a  general  denial  of  new  matter  In  the  answer 
the  reply  reads: 

"Further  answering,  plaintiff  denies  that  de- 
fendant put  improvementa  on  the  premises  de- 
scribed in  the  petition  as  alleeed  in  said  an- 
swer, and  plaintiff  says,  if  he  did  put  any  im- 
provements  thereon,  it  was  done  more  than  five 
yean  before  the  filing  of  the  pleadings  herein, 
And,  if  put  on  by  defendant  at  his  own  expense, 
were  so  put  on  with  a  full  knowledge  of  the 
fact  that  plaintiff  was  the  sole  owner  of  said 
.  lands  and  had  given  him  no  authority  so  to  do. 
Uaving  fully  replied,  plaintiff  renews  her  pray- 
er for  the  relief  asked  in  ber  petition." 

The  court  niai  found  the  facts  as  follows: 
"The  court  finds  the  facts  in  this  case  to 
be  that  the  plaintiff  and  defendant,  being  hus- 
band and  wife,  entered  into  an  agreement  with 
each  other  that  the  defendant  was  to  find  a  suit- 
able and  satisfactory  farm  and  buy  the  same 
with  money  in  his  hands  belonging  to  plaintiff 
(in  the  amount  of  $2,200),  and  to  take  the  title 
to  said  land  in  the  name  of  plaintiff  and  defend- 
ant jointly;  that  in  pursuance  to  said  agree- 
ment the  defendant  purchased  the  farm  in  ques- 
tion, and  paid  therefor  the  said  sum  of  $2,200 
of  the  money  of  plaintiff  as  aforesaid,  and  that  he 
took  the  title  as  agreed  to  between  himself  and 
plaintiff  in  the  name  of  himself  and  wife  joint- 
ly; that,  relying  upon  said  agreement  as  being 
valid  and  binding,  and  believing  that  he  and 
his  wife  were  jomt  owners  of  said  land,  and 
that  his  title  thereto  was  good  and  perfect  in 
him,  the  defendant  in  good  faith,  with  his  own 
money  and  labor,  put  valuable  and  lasting  im- 
provements on  said  land  to  the  value  of  $1,200 
which  greatly  enhanced  the  value  of  said  land ; 
that  he  paid  the  taxes  on  said  land  with  bis 
own  money  for  — — r —  years  to  the  amount  of 
about  $300 ;  that  the  prodacts  of  said  land  dur- 
ing said  time  were  used  for  the  support  of  the 
family ;  that  plaintiff,  knowing  the  said  agree- 
ment between  herself  and  husband  and  that 
the  title  of  said  lands  were  taken  in  their 
names  jointly,  and  purchased  with  her  money, 
permitted  the  defendant  to  make  snch  improve- 
ments without  objection  or  protest.  The  court 
further  finds  that  the  defendant  had  placed  in 
his  hands  an  additional  sum  of-  money  to  the 
amount  of  $1,200  belonging  to  bis  wife  which 
he  used  for  his  own  purpose  and  for  the  support 
of  the  family.  The  court  further  finds  that  the 
plaintiff  never  made  any  agreement  in  writing 
tor  the  defendant  to  use  the  said  sum  of  $1,200. 
and  that  the  agreement  to  purchase  the  land 
as  aforesaid  With  plaintiff's  money  and  to  take 
title  thereto  in  their  names  jointly  was  not  in 
writing." 

In  the  abstract  the  Judgrmeat  Is  thus  de- 
scribed: 

"Whereupon  the  court  made  and  entered  its 
judgment  and  decree  to  the  effect  that  plaintiff 
have  and  recover  of  the  defendant  the  snm  of 
$3,528,  being  the  amount  of  money  belonging 
to  plaintiff  and  received  by  the  defendant,  with 
Interest  thereon  from  the  filing  of  plaintiff's  pe- 
tition, and  divesting  plaintiff  of  the  legal  title 
of  the  one  undivided  half  of  the  lands  in  suit, 
and  investing  the  whole  title  in  the  defendant, 
and  the  court  refused  to  declare  the  trust  asked 
for  in  the  petition.  To  which  action  and  judg- 
ment of  the  court  the  plaintiff  at  the  time  ex- 
cepted, and  still  excepts." 

There  Should  be  added  that  the  judgment 
gave  plaintiff  a  lien  upon  the  land  to  secure 
the  money  judgment  described  above.  This 
sufficiently  states  the  facts  of  the  case. 

[1]  I.  At  the  outset  in  this  case  it  must  be 
conceded  that  the  general  rule  is  to  the  effect 
that,  If  the  husband  takes  funds  inherited  by 
the  wife  after  the  marriage,  and  Invests 


these  funds  In  lands,  placing  the  title  In  his 
name,  he  holds  such  title  as  trustee  for  th« 
wife.  It  has  also  been  held  very  clearly  ever 
since  Jones  v.  Elklns,  143  Mo.  647,  45  S.  W. 
261,  and  even  prior  thereto,  that: 

"It  would  seem  to  follow  as  a  necessary  se- 
quence that,  if  the  husband  invests  his  wife's 
statutory  separate  money  in  land,  without  her 
written  assent,  and  takes  the  legal  title  jointly 
to  himself  and  his  wife,  the  title  which  he 
takes  to  himself  will  be  held  by  him  upon  tlie 
same  trust  (Garner  v.  Jones,  52  Mo.  OS:  Mod- 
rell  V.  Riddle,  82  Mo.  31) ;  and,  where  he  pup- 
chases  land  and  pays  for  it  with  the  separate 
money  of  his  wife  in  part,  without  her  written 
assent  authorizing  him  so  to  do,  and  in  part 
with  his  own  money,  and  takes  the  legal  title 
jointly  to  himself  and  wife,  the  title  which  he 
takes  to  himself  will  be  held  by  him  upon  the 
same  trust  pro  tanto  as  the  amount  the  separate 
money  of  the  wife  that  was  used  by  him  in  pro- 
curing the  title  bears  to  the  whole  of  the  pur- 
chase money.    Bowen  t.  McKean,  82  Mo.  594." 

This  rule  In  Jones  r.  Elklns,  supra,  has  re- 
ceived the  repeated  approval  of  this  court 
McLeod  V.  Venable,  163  Mo.  loc.  dt  544,  63 
S.  W.  847 ;  Johnston  v.  Johnston,  173  Mo.  loc. 
clt  118,  73  S.  W.  202,  61 1*  R.  A.  166,  96  Am. 
St.  Rep.  486;  Donovan  v.  Griffith,  216  Ma 
loc.  clt  166,  114  S.  W.  S21,  20  L.  R.  A.  (N.  S.) 
825,  128  Am.  St  Rep.  458,  15  Ann.  Cas.  724; 
Moss  V.  Ardrey,  260  Mo.  loc  clt  605,  169  S. 
W.  6.  In  the  latter  case  all  the  previous 
cases  are  reviewed.  It  Is  a  tact  in  this  case, 
and  so  found  by  the  chancellor  nisi,  that 
there  was  no  written  assent  of  the  wife.  It 
Is  clear  therefote  that  under  these  long  and 
repeated  rulings  the  husband  simply  held  the 
interest  following  the  use  of  his  name  in  the 
deed  as  trustee  for  the  wife,  and,  unless 
there  is  some  other  theory  upon  which  to  sus- 
tain the  judgment  below,  it  must  faU. 

II.  Defendant  would  seemingly  admit  this 
doctrine  of  the  law  in  the  brief  here,  for  he 
says: 

"The  attorney  for  appellant  misconstrues  this 
case.  Tliere  is  no  question,  as  an  abstract 
proposition  of  law,  that  where  a  man,  without 
the  written  ilssent  of  his  wife,  invests  ner  mon- 
ey in  lands  and  takes  the  title  in  his  namec 
courts  of  equity  will  declare  him  a  trustee  for 
her.  But  that  is  not  this  case.  Here  the  hus- 
band set  up  as  a  defense  an  agreement  with  the 
appellant  as  to  how  the  title  should  be  taken. 
The  trial  court  found  from  the  evidence  that 
such  an  agreement  was  made  between  them. 
All  the  pleading,  evidence,  and  circumstances 
justify  and  support  such  a  finding.  The  court 
had  the  witnesses  before  him,  could  observe 
their  demeanor,  and,  it  being  an  equitable  case, 
he  bad  wide  range  and  latitude  from  which  to 
make  his  findings.  His  verdict  was  very  chari- 
table to  the  appellant  He  f ave  her  every  cent 
she  inherited  of  her  own  right  and  a  lien  on 
the  land  that  guarantees  its  payment" 

The  defendant  evldoitly  relies  upon  an 
oral  agreement  between  himself  and  his  wlfa 
This  agreement,  as  claimed  by  blm  and 
found  by  the  court  does  not  rise  higher  than 
knowledge  and  consent  that  the  title  be  so 
taken.  At  most.  It  means  that  bis  wife  om- 
sented  that  the  title  to  lands  bought  with  her 
money  might  be  takoi  In  the  names  of  both 
of  them.  Conceding  that  thl>i  was  done,  it 
does  not  take  the  case  out  qt  the  rule-aB> 
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nomieed  In  the  tote^oing  paragraikb.  Thia 
consent  or  agreement  under  the  statutes 
must  be  In  writing.  Such  has  been  the  uni- 
versal foldings,  as  indicated  above.  So  that 
the  mere  theory  of  an  agreement  la  unavail- 
ing. It  should  be  obserred  farther  that, 
whilst  the  court  finds  that  there  was  an 
agreement,  no  such  agreement  is  pleaded  by 
defendant.  The  only  thing  in  the  answer 
hinting  at  an  agreement  is  the  following: 

"But  defendant  avers  tiiat  said  investment 
was  made  with  plaintiCrB  full  knowledge  and 
consent,  and  the  title  to  said  land  was  made  to 
plaintiff  and  defendant  jointly  at  her  instance 
and  request,  and  that  plaintiff  has  fall  posses- 
sion and  control  of  the  deed  to  said  land,  and 
at  the  time  of  makinf?  said  investment  the  rela- 
tions between  plaintiff  and  defendant  were 
agreeable  and  mutual,  and  remained  such  until 
the  year  1911." 

Thus  the  pleadings  do  not  claim  more  than 
knowledge  and  consent  upon  the  part  of  the 
wife.  No  special  agreement  to  pleaded,  nor 
la  such  a  one  proven.  Defendant  cannot  Jus- 
tly the  Judgment  on  this  theory. 

[2-4]  III.  This  leaves  for  the  defendant  the 
farther  alleged  plea  of  estoppel.  Plaintlfl: 
claims  that  there  is  no  plea  of  estoppel,  and 
therefore  there  could  be  no  finding  upon  that 
theory.  The  answer  to  the  first  count  Is  not 
a  very  formal  plea  of  estoppel.  It  was  on  ac- 
count of  this  contention  of  the  plaintiff  that 
we  set  out  this  portion  of  the  answer  to  the 
first  count  Whilst  It  Is  not  very  formal,  it 
contains  the  necessary  elements  of  an  estop- 
pel in  pais,  if  such  a  idea  is  good  in  this 
case.  The  latter  is  the  only  serlons  question 
in  the  case.  That  defendant  built  with  his 
own  money  a  house  on  tliis  place  worth 
about  1800  there  is  no  question.  That  he  dug 
a  cistern  and  put  up  fences  and  other  im- 
provements there  can  be  no  question.  It 
must  also  be  conceded  that  at  such  time  he 
evidently  thought  that  he  had  some  Interest 
in  tlie  land.  It  is  further  true  that  the  wife 
had  knowledge  of  all  these  things.  In  deal- 
ings between  two  strangers,  and  in  a  case 
were  no  trust  was  Imposed  by  the  law,  the 
facts  in  this  case  would  stand  well  under  a 
plea  of  estoppel  in  pals;  but  such  is  not  this 
ease.  As  to  the  difference  in  doctrine  of  es- 
toppel in  pals  between  the  wife  and  strangers, 
and  the  wife  and  the  husband,  Sherwood,  3., 
tersely  draws  It  In  Leete  v.  Bank,  115  Mo. 
loc  dt  203,  21  S.  W.  788  et  seq.: 

"On  several  occasions  this  court  has  ruled 
that  a  married  woman  is  as  to  the  property 
rights  conferred  upon  her  by  section  8296  a 
feme  sole,  and  therefore  able  to  contract  and 
l>e  contracted  with.  Blair  v.  Railroad,  89  Mo. 
383  [1  S.  W.  350];  Brown  v.  Bowen.  90  Mo. 
184  [2  S.  W.  398];  Broughton  v.  Brand,  94 
Mo.  169  [7  S.  W.  119] :  GUUland  v.  GillUand, 
96  Mo.  622  [10  S.  W.  139].  As  to  such  prop- 
erty, therefore,  she  possessing  the  jus  dispenai, 
the  chief  attribnte  of  ownership  is  sui  juris,  and 
of  consequence  as  much  capable  of  being  estop- 
ped as  any  other  property  owner  so  far  as  con- 
cerned the  outside  world.  Henry  v.  Sneed,  99 
Mo.  loc.  cit.  425  [12  S.  W.  663,  17  Am.  St.  Rep. 
580].  As  to  her  husband,  of  course,  she  could 
only  be  estopped  by  her  instrument  in  writing ; 


for  so  tlie  statutes  provide,  but  not  ao  as  to 

strangers."  • 

That  the  husband  cannot  recover  from  the 
wife  the  value  of  Improvements  put  on  the 
wife's  land  whilst  the  two  occupy  It  was 
clearly  held  in  Snyder  v.  Elliott,  171  Mo.  loa 
dt  373,  Tl  S.  W.  826.  In  Benton  v,  MlUer, 
144  Mo.  loc.  dt  687,  46  S.  W.  754,  Sherwood, 
J.,  said: 

"And  if  the  land  in  litigation  was  indeed  the 
property  of  the  wife,  though  through  machina- 
tions of  Miller  she  only  had  an  equitable  estate 
therein,  he,  as  against  her  or  her  legal  repre- 
sentatives, could  maintain  no  claim  for  comijen- 
sation  for  improvements  made  thereon.  2  Bish- 
op, Mar.  Worn.  300;  14  Am.  4  Eng.  Ency.  of 
Law,  579  et  seq. ;   O'Brien  v.  Joyce,  117  Mass. 

seo.** 

And  in  Curd  v.  Brown,  148  Mo.  loc.  dt  95, 
49  S.  W.  990,  Marshall  said: 

"The  plaintiff  having  failed  to  establish  ei- 
ther an  express  or  a  resulting^  trust,  he  is  not 
entitled  to  the  value  of  the  improvements  on 
tlie  land;  for  a  husband  can  claim  no  compen- 
sation for  improvements  put  on  hiq  wife's  land 
during  the  coverture.  14  Am.  &  Eng.  Ency, 
Law,  579.  626;  Boynton  v.  Miller,  144  Mo. 
loc.  dt  687  [46  S.  ^.  754]." 

So  under  the  law  the  wife  could  rest  in  se- 
curity that  no  obligation  was  being  created 
against  her  by  the  improvements  placed  there 
by  the  husband.  In  Snyder  v.  EHllott, 
.supra,  171  Mo.  loc.  dt  873,  71  8.  W.  826, 
Gantt,  P.  J.,  clearly  Indicates  there  could  be 
no  estoppeL  Nor  do  we  think  there  is  any 
thing  in  the  question  of  laches  urged.  The 
law  made  the  husband  a  trustee  for  the  wife 
under  the  admitted  facts  of  this  case. 
Whilst  together  there  was  no  reason  for  her 
to  act  Both  were  presumed  to  know  the  law. 
Under  this  presumption  she  had  the  equita- 
ble estate  in  the  land  and  was  not  liable  for 
improvements.  Under  the  same  presumption 
he  knew  that  he  was  improving  his  wife's 
lands.  But  aside  from  that  the  record  dis- 
closes nothing  which  would  indicate  to  the 
wife  that  the  husband  was  claiming  more 
than  the  law  gave  him. 

Let  the  Judgment  be  reversed,  and  the 
cause  remanded  to  be  proceeded  with  accord- 
ing to  the  views  here  expressed.  All  concur ; 
BOND,  J.,  in  result 


POWBLL  T.  POWELL,    (No.  17667.) 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Feb.  29,  1916.) 

1.  HusBANn  Ann  Wife  «s>14(2)  —  Tknawot 
BY  Entibett. 

Where  a  decedent's  heirs,  to  effect  a  parti- 
tion  of  his  land,  executed  deeds  to  his  widow, 
who  simultaneooaly  executed  deeds  back  to  each 
heir  for  hia  share  of  the  land,  the  deed  for  a 
daughter's  share,  at  her  direction,  being  made  to 
herself  and  husband,  such  husband  acquired  no 
title  to  the  land  as  tenant  by  the  entirety,  since 
the  title  came  to  decedent's  heirs  by  inheritnnce, 
and  the  deeds  from  the  widow  conveyed  i.o  ti- 
tle at  all,  being  merely  instruments  to  settle  be- 


«=>Far  othar  casM  ■••  aune  toplo  sntl  KBT-NUMBSR  In  all  Key-NuoUiered  Digests  and  Isdaxas 
188  S.W.— 40 


Digitized  by 


Google 


626 


183  SOUTHWESTEBN  BEPOBTEB 


(Mo. 


tween  the  copatoenen  their  pMseasion  of  puts 
of  the  land  to  which  they  already  had  title. 

VBH.  Note. — For  other  cases,  see  Husband  and 

Wifc^  Cent.  Dig.  U  73,  74 ;  Dec  Dig.  «=»14(2).J 

2.  Pabtition  «s>116— Statitiobt  PsocncxDiNa 

— ElFPEOT. 

The  statutory  proceeding  of  partition  con- 
Teys  no  title  when  the  land  is  devised  and  allot- 
ted to  the  coparceners,  but  merely  adjusts  the 
different  rights  of  the  parties  to  the  possession. 

[Ejd.   Note. — For   other  cases,   see   Partition, 
Cent  Dig.  SS  315,  460-453 ;  Dee.  Dig.  <S=i>116.] 

3.  Husband  and  Wnw  «=9l4(2)  —  Tknanct 
BY  Entirety. 

Under  the  statute  relating  to  married  wo- 
men, the  direction  by  decedent's  daughter,  one  of 
the  heirs,  that  her  mother  make  a  deed  for  the 
daughter's  share  of  the  land,  in  partitioning  it, 
to  such  daughter  and  her  husband,  must  be  in 
writing  at  least 

_rE3d.  Note. — For  other  eases,  see  Husband  and 
wife,  Cent  Dig.  {{  73,  74;  Dec.  Dig.  «=3l4(2).] 

4.  HUSBAHD  AND  WiFX  «=»14(2)  —  TENANOT 
BT  X^TIBBTT. 

Where  a  decedenf  ■  heirs,  to  partition  his 
land,  executed  deeds  to  the  widow,  who  simul- 
taneously executed  deeds  back  to  each  heir  for 
his  share,  the  daughter's  deed  being  made  by  her 
direction  to  herself  and  hu8b«nd,  the  latter  pay- 
ing $30  to  an  heir,  sudi  payment  did  not  give 
the  husband  title  to  the  land  as  tenant  by  the 
entirety  with  his  wife,  ainee,  if  the  deed  was 
executed  in  effecting  a  voluntary  partition,  it 
conveyed  the  husband  nothing,  while  if  he  paid 
to  equalize  the  share  of  his  w^Te  and  the  person 
to  whom  he  paid,  only  the  wife's  share  waa 
conveyed,  and  the  teaaon  first  stated  still  op- 
erated. 

W'Ed.  Note.— For  other  cases,  see  Husband  and 
ife,  Oait  Dig.  gt  73,  74  ;  Dec.  Dig.  «=s>14(2).] 

6.  HUBBAND  AND  WlFB  ^»14(4)  —  OONVET- 
ANCB8  TO   SPODBBS. 

Where  the  heirs  of  a  decedent  voluntarily 
partitioned  his  land  by  conveyances  to  the  wid- 
ow, who  conveyed  each  heir  his  share  back,  and 
a  daughter's  husband  paid  $30  to  another  heir 
for  the  inclusion  in  the  daughter's  deed  of  a 
part  or  all  of  such  heir's  share,  the  hnsbtuid  be- 
came tenant  in  common  with  hia  wife  of  the 
realty  conveyed. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  {  76 ;   Dec.  Dig.  «=»14(4).] 

6.  Estoppel  *=»101— Tenancy  bt  Entibety 
—Estoppel  in  Pais. 

Where  a  decedent's  heirs  voluntarily  parti- 
tioned hia  land  by  conveying  to  the  widow,  who 
reconveyed  their  separate  shares  to  each,  the 
share  of  a  daughter  by  her  direction  being  con- 
veyed to  herself  and  husband,  such  daughter, 
owning  the  land  by  inheritance,  and  not  by  vir- 
tue of  the  deed,  was  not  estopped,  though  her 
husband  improved  it  to  her  knowledge,  to  assert 
her  sole  title. 

[Ed.    Note.— For   other   cases,    see   Estoppel, 
Cent.  Dig.  »  293;  Dea  Dig.  «=»101.] 

7.  HUSBAKD  AND  Win  «=>114  —  Hl»BAITD's 

RiouT  TO  Possession— Statute. 

Where  a  husband's  possession  of  his  wife's 
land  accrued  prior  to  the  amendment  of  18S9 
(R«r.  St  1889,  g  6869)  to  the  married  woman's 
act,  which  deprived  a  husband  of  his  former 
right  to  possession  of  his  wife's  land,  such 
amendment  did  not  change  tlie  husband's  right 
[Ed.  Note. — For  other  cases,  see  Husband  and 
Ife,  Cent.  Dig.  g  395 ;  Dee.  Dig.  «=»114.] 

&  CUBTK8Y  «=56— ACCBUAL  OF  ESTATE. 

Where  a  husband  had  possession  of  his 
wife's  lands,  and  she  died,  their  son  had  no  ac- 
tion for  possession  against  his  father,  since  the 
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latter  became  tenant  by  the  curtesy,  entitled  to 
possession. 

[Ed.  Note.— For  other  cases,  see  Corteay, 
Cent  Dig.  g  16;   Dec.  Dig.  «s>6.] 

9.   QniXTINO   TiTUE   «=s>29  —  LnOTATIONS  — 

Statute. 

There  is  no  limitation  fixed  for  bringing  an 
action  under  Rev.  St  1909,  g  2535,  providing 
how  suits  to  determine  interests  in  and  quiet 
title  to  land  may  be  instituted,  and  that  the 
rights  and  interests  may  be  determined,  and 
touching  the  effect  of  the  judgment 

[£}d.  Note. — For  other  cases,  see  Quieting  Ti- 
tle, Cent  Dig.  g  68;  Dec.  Dig.  <8=329.] 

Appeal  from  Circuit  Court,  Dallas  Cknmty ; 
C.  H.  Sklnker,  Judge. 

Action  I>y  James  Powell  against  J.  B.  Pow- 
ell. From  a  judgment  for  defendant,  plain- 
tiff appeals.  Reversed,  and  cause  remanded, 
with  directions  to  enter  judgment  as  indi- 
cated. 

O.  H.  Scott,  of  Buffalo,  and  L.  C.  Mayfleld, 
of  Lebanon,  for  appellant  John  S.  Haynes 
and  J.  W.  Miller,  botli  oC  Buffalo,  for  ra- 
spoDdoit. 

GRAVES,  P.  J.  Action  by  a  sod  against 
the  father  to  ascertain  and  determine  title 
to  80  acres  of  land  in  Dallas  county.  Coun- 
sel for  appellant  have  made  a  very  fUr  and 
a  very  sncdnct  statement  «f  the  facts  as 
follows: 

"The  facts  in  issue  in  this  case  may  be  briefly 
stated  as  follows:  That  Thomas  R.  Patterson 
died  on  the  28th  day  of  March,  1884,  owning  the 
real  estate  described  in  plaintiffs  petition,  with 
other  lands.  There  survived  him  hia  widow, 
Angeline  Patterson,  and  children,  J.  F.  Patter- 
son, T.  B.  Patterson,  Sarah  B.  Patterson,  Nancy 
A.  Patterson,  and  L.  C.  Patterson.  !>.  C.  Pat- 
terson died  unmarried  and  witJiout  issue  Decem- 
ber 11,  1884,  and  the  widow,  Angeline  Patter- 
son, died  April  29,  1889.  On  the  ISth  day  of 
February,  1886,  all  the  heirs  of  Thomas  R.  Pat- 
terson for  the  purpose  of  partitioning  the  land, 
deeded  it  all  to  their  mother,  who  at  once  exe- 
cuted deeds  to  each  heir.  Nancrr  A.  Patterson 
had  married  the  defendant,  J.  E.  Powell,  and 
the  deed  from  her  mother  was  made  to  her  and 
her  husband.  That  Nancy  E.  Powell  died  Sep- 
tember 1,  1888.  That  she  left  surviving  her  hus- 
band, the  defendant  and  two  children,  the  plain- 
tiff and  Ethel  Powell,  who  died  about  a  year 
afterward.  The  family  was  residing  on  the  land 
at  Nancy  A.  Powell's  death,  and  the  defendant 
has  ever  since  resided  thereon.  It  is  conclu- 
sively shown  that  the  deed  to  defendant  and  his 
wife  was  made  at  the  time  the  several  deeds 
were  made  in  partition  of  the  Thomas  R.  Pat- 
terson laud ;  and,  if  defendant  secured  any  title 
other  than  tiuough  the  marital  relation,  it  was 
purchased  at  the  time  of  execution  of  the  deed. 
He  says  he  paid  $30  to  Thomas  R.  Patterson, 
but  it  is  not  clearly  shown  why  this  was  paid  to 
Patterson.  The  land  conveyed  defendant  admits 
was  his  wife's  interest  in  her  father's  estate.  It 
was  worth  about  $350  or  $400.  Defendant  also 
claims  title  becaase  that  liis  wife  desired  that  be 
be  protected  in  the  possession  in  the  event  of  her 
death ;  as  he  refused  to  go  upon  the  land  unless 
it  was  so  arranged.  Defendant  also  pleads  the 
statute  of  limitations  and  estoppel.  The  judg- 
ment of  the  court  found  for  defendant  and  ad- 
judged him  vested  with  title  in  fee  in  the  land." 

Further  details  of  the  evidence  can,  if 
necessary,  be  stated  in  the  opinion.    Defend- 
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ant  dalms  tbe  estate  as  tbe  sarrlvor  under 
this  deed  by  the  entirety. 

[1,  2]  I.  It  la  clear  that  the  mother  and 
widow,  Angellne  Patterson,  was  selected  by 
the  children  and  heirs  as  a  mere  conduit  in 
their  partitioning  ot  the  estate  of  tbe  father. 
The  fact  ot  the  deeds  being  executed  con- 
temporaneously makes  this  clear,  as  does 
the  evidence.  It  is  also  clear  that  the  land 
conveyed  to  defendant  and  bis  wife  was  the 
portion  of  her  father's  estate  coming  to  her 
and  no  more.  The  fact  that  the  heirs,  in 
making  the  partition  selected  a  conduit,  rath- 
er than  deeding  to  themselves,  does  not 
dUTerentiate  the  case.  Both  methods  would 
reach  but  one  result ;  L  e.,  a  partition  of  the 
land. 

For  tbe  time  being,  leaving  out  of  con- 
sideration the  alleged  payment  of  $30  by  de- 
fendant at  the  execution  of  the  deeds,  the  de- 
fendant's status  as  to  this  land  has  been 
firmly  fixed  ever  since  the  very  lucid  and 
learned  opinion  of  Brace,  P.  J.,  In  Wbltsett 
v.  Wamack.  169  Mo.  14,  60  8.  W.  961,  81 
Am.  St.  Rep.  8S9.  HiIs  case  has  been  fre- 
quently reaffirmed  since.  In  the  Wbltsett 
Case  It  was  held  that  the  making  of  a  deed 
to  both  husband  and  wife  In  the  voluntary 
partition  of  lands  In  which  tbe  wife  was  a 
coparcener  conveyed  no  title  to  the  husband. 
Such  a  deed.  It  was  held,  conveyed  no  title 
at  all,  but  was  a  mere  Instrument  of  set- 
tling between  the  cc^nrceners  their  respec- 
tive possession  of  land  to  which  they  al- 
ready had  tbe  title.  The  title  came  to  them 
by  Inheritance,  and  that  title  they  always 
had.  So  also  It  Is  said  that  our  statutory 
proceeding  of  partition  conveys  no  title  when 
the  land  is  divided  and  allotted  to  the  co- 
parceners. Such  proceeding  only  adjusts  the 
different  rights  of  tbe  parties  to  the  posses- 
sion. Voluntary  partition  as  is  Involved  in 
this  case  has  no  greater  effect  Whltsett  v. 
Wamack,  159  Mo.  loc.  dt  23.  50  S.  W.  961,  81 
Am.  St.  Rep.  339;  Palmer  v.  Alexander,  162 
Mo.  127,  62  8.  W.  601 ;  Propes  v.  Propes,  171 
Mo.  loc.  dt  416  et  seq.,  71  S.  W.  685.  In  tbe 
Propea  Case,  supra,  It  Is  said: 

"The  first  point  for  consideration  is  what  is 
the  legal  effect  of  tbe  partition  deed  from  the 
other  tenants  in  common  to  plaintiff,  or  to  her 
and  her  hasband  for  the  land  in  question,  con- 
ceding that  it  is  ft  legal  and  valid  instrument? 
Defendants  insist  that  on  its  face  it  created  in 
plaintiff  and  defendant  Propes  an  estate  by  the 
entirety.  A  similar  question  was  before  this 
court  m  the  case  of  Whltsett  v.  Wamack,  159 
Mo.  14  [59  S.  W.  961,  81  Am.  St  Rep.  339],  in 
which  it  was  held  that  a  deed  of  release  or  quit- 
daim  made  by  two  coparceners  to  a  third  and 
her  husband  in  an  effort  at  voluntary  partition 
of  their  jointly  inhtorlted  estate  conveys  no  title 
to  the  husband. 

"In  Pabner  v.  Alexander,  162  Mo.  127  [62  S. 
W.  ^],  the  plaintiff  and  his  sister  made  parol 
partition  between  themselves  of  tbe  lands  in- 
herited from  their  father,  but  by  mistake  the 
deeds  incorrectiy  described  the  lands.  Thereaft- 
er she  married,  and  to  correct  the  mistake  new 
deeds  were  made,  bnt  in  tbe  deed  to  her  she  and 
her  hnsband  were  named  as  grantees,  and  on  the 
tlieory  that  this  deed  created  an  estate  by  tbe 
entirety  In  them,  after  her  death  plaintiff  bought 


the  land  from  the  sarvivlng  husband,  and  it  was 
held  that  tbe  husband  acquired  no  title  to  the 
land  by  the  deed  in  partition,  and  therefore  his 
deed  to  plaintiff  conveyed  none ;  that  the  lands 
were  rightiy  the  wife's  by  descent,  having  de- 
scended to  her  by  operation  of  the  statute,  and 
the  deed  conveyed  no  title  to  her,  but  simply  ad- 
justed among  tbe  coparceners  the  right  to  sev- 
eral possession  by  metes  and  bounds. 

"So  in  the  recent  esse  of  CottreU  v.  GrifBtbs 
1108  Tenn.  191]  65  S.  W.  397  [57  L.  B.  A.  332. 
91  Am.  St.  Rep.  748],  the  Tennessee  Supreme 
Court  held  that  a  deed  to  the  wife  and  husband 
as  grantees,  conveying  ber  share  of  property  in 
which  she  has  an  undivided  interest  will  vest  in 
him  no  greater  interest  than  if  the  deed  were 
made  to  the  wife  alone.  The  same  rule  is  an- 
nounced in  Davis  v,  Davis,  46  Pa.  342 ;  Steb> 
man  v.  Huber,  21  Pa.  260;  Carson  v.  Carson, 
122  N.  C.  645  [30  S.  B.  4].  And  this  is  so  even 
it  the  deed  in  tbe  case  at  bar  was  made  to  the 
plaintiff  and  her  husband  by  her  direction,  as 
the  grantors  conveyed  no  part  of  their  shares, 
and  had  no  interest  in  tiie  shares  embraced  in 
the  deed  to  the  grantees ;  it  belonged  to  the  wife 
by  inheritance,  and,  the  titie  being  already  in 
her,  tbe  deed  merely  designated  her  share  by 
metes  and  bounds  in  order  that  it  might  be  held 
in  severalty.  Harrison  v.  Ray,  108  N.  C.  216 
ri2  S.  E.  093,  11  L.  R.  A.  722,  23  Am.  St  Rep. 
■71;   Yancey  v.  Radford,  86  Va.  638  [10  S.  E. 


[3]  The  dlrectl<m  of  tbe  wife  to  have  tbe 
deed  thus  made  to  tbe  husband  as  wdl  as  to 
herself  does  not  change  the  situation.  The 
statute  relating  to  married  women  would  re- 
quire such  a  direction  to  be  In  writing  at 
least  But  the  better  reason  Is  tbat  the  deed 
conveys  no  title,  and  ber  direction  to  put  his 
name  therein  does  not  change  the  diaracter 
of  deeds  made  in  furtherance  of  voluntary 
partition.  That  ber  direction  does  not  change 
tbe  character  of  tbe  deed  has  been  expressly 
held  in  this  state.  Propes  v.  Propes,  171  Mo. 
loc.  dt  417,  71  8.  W.  686;  Snyder  v.  BlUlott. 
171  Mo.  862,  71  S.  W.  826;  Whltsett  v. 
Wamack,  160  Mo.  14,  69  S.  W.  961,  81  Am.  St 
Rep.  389.  So  tbat.  If  we  leave  out  of  con- 
sideration the  alleged  payment  of  $30  by  tbe 
husband  at  the  time  tbe  deeds  were  executed. 
It  must  be  held  that  he  acquired  no  title  by 
tbe  deed  from  tbe  elder  Mrs.  PBtterB(m.  He 
bad  full  knowledge  of  the  purposes  of  tbat 
deed.  His  position  might  be  different  from 
that  of  a  stranger,  but  he  knew  and  admits 
in  this  record  that  Mrs.  Patterson  was  a 
naere  conduit  through  which  the  voluntary 
partition  was  brought  about  Unless  sustain- 
able upon  some  other  ground,  tbe  Judgment 
nisi  must  be  reversed. 

[4,  t]  IL  We  come  now  to  the  matter  of 
tbe  alleged  payment  of  $30  at  the  time  of  this 
voluntary  partition.  It  Is  not  claimed  tbat 
the  wife  got  more  than  ber  proportionate 
part  of  the  estate.  It  is  not  dear  for  what 
reason  this  $30  was  paid.  If  paid  at  alL  De- 
fendant daims  to  have  paid  tbe  $30  to  Thom- 
as Patterson,  and  to  have  paid  It  upon  this 
land,  but  tbe  purpose  or  reason  for  sucb  a 
payment  Is  not  given.  Whether  it  was  paid 
to  equalize  the  share  of  bis  wife  with  that  of 
Thomas  Patterson  nowhere  appears.  But  up- 
on no  theory  can  this  matter  Justify  the  Judg- 
ment bdow.   He  could  only  be  enUtled  U>  all 
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of  tbe  land  upon  fbe  theory  that  tbe  deed 
created  an  estate  by  tbe  entirely.  In  such 
case  the  payment  of  the  $30  neither  adds  to 
nor  takes  from  his.  case.  If  he  paid  it  to 
equalize  the  shares  of  bis  wife  and  Thomas 
Patterson,  and  that  is  the  only  imaginable 
purpose,  it  still  avails  him  not  In  this  case 
only  the  wife's  share  was  conveyed  to  the 
twain.  Thomas  Patterscm's  share  was  not 
conveyed  to  them.  If  these  deeds  performed 
the  function  merely  of  a  voluntary  partition, 
then  they  conveyed  no  title,  as  we  have  held 
supra,  and  bis  payment  of  $30  brought  him 
nothing.  Had  he  by  this  payment  acquired 
and  the  deed  conveyed  to  him  and  his  wife 
a  part  or  all  of  the  portion  of  Thomas  Pat> 
terson,  we  would  have  a  dUTerent  case;  bat 
this  record  shows  no  such  case.  Bat  even 
in  that  case  he  would  become  nothing  more 
than  a  tenant  in  common  with  the  wife,  and 
not  a  tenant  by  the  entirety.  The  evidence  of 
Uiis  $30  payment  and  its  purpose  Is,  after  all, 
too  vague  for  much  speculation  here. 

[S]  III.  Defendant  next  relies  upon  the 
doctrine  of  estoppel.  Tbe  wife  was  not  es- 
topped upon  any  theory  of  the  law.  If  we 
are  correct  in  holding  that  this  deed  to  him 
and  his  wife  conveyed  no  title,  but  merely 
served  as  the  voluntary  partition  of  the  land, 
then,  even  though  she  directed  bis  name  to  be 
placed  therein,  the  land  was  the  wife's  by 
inheritance  from  the  father,  and  not  by  vir- 
tue of  the  deed.  If  the  land  was  hers,  then, 
although  he  improved  It  with  her  knowledge, 
she  is  not  estopped  thereby  to  assert  her  ti- 
tle. This  question  we  have  gone  over  in  the 
case  of  Holman  y.  Holman,  183  S.  W.  623, 
at  this  term  of  court  The  cases  will  be 
found  collated  in  that  case.  In  the  brief  the 
defendant  does  not  seriously  press  the  mat- 
ter of  estoppeL  This  should  be  said  In  fair- 
ness to  them. 

[7]  IV.  Nor  does  the  statute  of  limitation 
avail  him.  Tbe  deed  under  which  defmdant 
and  his  wife  took  possession  of  this  particu- 
lar portion  of  her  father's  estate  was  made 
prior  to  the  amendment  of  the  married  wo- 
man's act  of  1889.  Rev.  St  1889,  i  6869.  At 
that  time  be  was  entitled  to  the  full  posses- 
sion of  his  wife's  lands.  Flesh  v.  Lindsay, 
116  Mo.  1,  21  S.  W.  90T,  87  Am.  St  Rep.  374; 
Arnold  V.  'Willis,  128  Mo.  loc.  cit  149,  30  S. 
W.  517.  Tbe  husband's  possession  having  ac- 
crued prior  to  the  amendment  of  1889,  that 
amendment  did  not  change  his  right  Arnold 
V.  Willis,  128  Mo.  loc.  cit  150,  30  S.  W.  617; 
Leete  v.  Bank,  116  Mo.  184,  21  S.  W.  788. 

[I]  Being  so  entitled,  the  wife  had  no  ac- 
tion for  possession  against  him,  and  the  son 
none,  at  least  until  the  death  of  the  mother, 
and  not  then,  because  defendant  at  once  be- 
came a  tenant  by  tbe  curtesy.  There  is  no 
evidence  in  this  record  tending  to  show  that 
the  possession  of  the  land  as  the  husband  of 
plalntUTs  mother,  or  the  possession  subse- 
quently as  tenant  by  the  curtesy,  was  such 
as  to  Indicate  a  claim  of  ownership  of  the 


full  title  as  against  the  heir.  So  that,  if  we 
hold  the  father  Is  now  a  mere  tenant  by  the 
curtesy,  it  Is  clear  that  no  action  for  the 
possession  has  ever  accrued  to  the  son,  and 
will  not  accrue  to  the  son  until  the  father's 
death.  In  the  Arnold  Case,  supra,  on  page 
149  of  128  Mo.,  <m  page  617  of  30  S.  W.,  it  is 
said: 

"Plaintiff'B  right  to  the  possession  of  the  inter- 
est of  his  wife  in  the  lots  accrued  at  the  death 
of  her  mother,  Mrs.  Ricker,  which  terminated 
the  lease  from  her  son,  John  W.,  to  her.  As  to 
when  this  occurred  the  evidence  was  very  unsat- 
isfactory, but  some  time,  it  seems,  about  the 
year  1884.  When  it  did  transpire,  plaintiff,  by 
virtue  of  his  marital  rights  nnder  the  statute 
then  in  force,  became  entitled  to  the  possession 
of  the  lots,  his  wife  having  the  title  in  fee  simple, 
and  not  as  separate  property,  and  he  had  the 
right  to  sue  therefor  in  his  own  name.  Mudler 
V.  Kaessmann,  84  Mo.  318.  and.authoritie8  cit- 
ed; Bledsoe  v.  Simms,  53  Mo.  305;  Wilson  v. 
Garaghty,  70  Mo.  517;  Flesh  v.  Lindsay,  115 
Mo.  1  [21  S.  W.  907,  37  Am.  St  Rep.  374]." 

And  on  page  160  of  128  Mo.,  oa  page  618 
of  30  S.  W.,  it  is  further  added: 

"The  married  woman's  act  as  it  now  stands,  in 
so  far  as  the  marital  rights  of  the  husband  to 
the  possession  of  land  belonging  to  the  wife  are 
concerned,  materially  changed  his  common-law 
rights,  and,  in  legal  contemplation,  as  complete- 
ly deprived  him  of  all  right  to  the  possession  or 
control  of  the  increase  and  profits  as  if  it  be- 
longed to  some  other  person.  But  the  fact  that 
the  right  of  plaintiff's  wife  to  sue  in  her  own 
name  for  her  separate  property  was  conferred 
upon  her  by  the  Revised  Statutes  of  1889  did 
not  deprive  him  of  a  right  already  vested;  that 
is,  tbe  right  to  the  possession  of  the  lots  from 
and  after  the  death  of  Mrs.  Rieker,  at  which 
time  tbe  right  accrued.  Leete  v.  Bank,  ll5  Ma 
184  [21  S.  W.  788]." 

If,  therefore,  we  are  right  in  holding  that 
this  deed  made  for  the  mere  purpose  of  par- 
tition conveyed  no  title  to  the  husband,  then 
his  possession  to  the  death  of  the  wife  was 
one  created  by  the  marital  relation,  but  it 
was  a  legal  right  of  the  husband's.  His  pos- 
session was  not  ousted  by  the  amendment  of 
1889.  The  wife  never  had  a  right  of  action 
against  him,  and,  of  coarse,  the  son  had  none. 
Upon  his  death  he  became  entitled  to  the 
full  pos.sesslon  as  tenant  by  curtesy,  and  this 
possession  now  continues. 

[I]  V.  LasUy  it  is  claimed  that  the  plaln- 
tlff  is  barred  because  he  did  not  bring  bis  ac- 
tion under  the  act  of  1897  (old  section  650, 
now  section  2535,  R.  S.  1909)  within  proper 
time. 

"Plaintiff  was  a  minor  tUl  May  30,  1905," 
as  stated  in  respondent's  brief.  But  we  need 
not  discuss  this  minority,  nor  the  question  of 
a  tolling  of  a  statute  of  limitation.  Thla 
court,  In  Armor  v.  Frey,  253  Mo.  loc.  dt  474 
et  seq.,  161  S.  W.  829,  has  held  that  there 
was  no  limitation  fixed  for  tbe  bringing  of 
an  action  under  the  original  act  of  1807.  In 
this  case  Roy,  C,  goes  at  length  into  the  case 
law,  and  we  are  satisfied  with  his  conclu- 
sion. What  was  said  in  Haarstick  v.  Gabriel, 
200  Mo.  loc  dt  244,  98  S.  W.  760,  was  not 
necessary  to  that  case,  and.  If  the  language 
could  be  construed  as  ft  declaratioa  of  law 
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to  the  effect  tbat  the  right  to  sue  under  old 
section  660  was  barred  In  ten  years,  It  should 
be  held  to  be  obiter.  What  was  there  said 
was  said  by  Valliant,  J.  arguendo  upon  a 
contoitlon  that  the  five-year  statute  applied. 
Our  Brothers  In  Dlrlslon  2  evidently  so  un- 
derstood this  language  In  promulgating  the 
opinion  In  Brewster  v.  LAnd  tc  Improvement 
Co.,  247  Mo.  loc.  dt.  226,  152  S.  W.  302.  But, 
whatever  has  been  the  previous  notions  of 
the  court  before,  we  are  satisfied  with  the 
mlln);s  In  Armor  v.  Frey,  supra.  Under  tbat 
holding  there  Is  nothing  in  this  detmse  for 
the  defendant.  Under  the  facts  ot  this  case 
the  plaintiff  has  the  fee  to  this  land,  subject 
only  to  the  curtesy  estate  of  the  defendant. 
Hie  court  nisi  should  have  so  declared.  The 
Judgment  Is  reversed,  and  the  cause  remand- 
ed, with  directions  to  the  circuit  court  to  en- 
ter up  such  a  Judgment  as  above  Indicated. 
It  is  so  ordered.    AU  concur. 


RAY  et  aL  ▼.  WESTALI.  et  aL    (No.  17646.) 

(Supreme  Court  of  Missouri,  Division  Mo.  1. 
Feb.  29,  1916.) 

L  WILI.S  «=»322-CORTK8Ta— AonoMB  —  livi- 

DENCE. 

A  win  must  stand  or  fall  as  a  whole,  so 
evidence  in  support  of  the  validity  of  a  will 
inures  to  the  benefit  of  every  party. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  a  762-765 ;    Dec  Dig.  «=»322.) 

2.  WrTNEBsxB  ®=9l40(9)—CoMPETEifOT— Hub- 
band. 

The  husband  of  a  beneficiary  of  a  will  who 
was  not  himself  a  party  to  the  action  may  give 
his  nonexpert  opinion  that  the  testatrix  bad  ca- 
pacity, it  not  appearing  that  his  opinion  was 
based  on  acts  of  the  testatrix  occurring  in  the 
presence  of  his  wife ;  for,  if  the  will  was  sus- 
tained, the  legacy  would  pass  to  his  wife  as  her 
separate  property,  and  the  husband  could  ex- 
ercise no  control  o>ver  it. 

[Ed.  Note.— For   other  cases,  see  Witnesses, 
Cent  Dig.  S  608;.    Dec.  Dig.  «=9l40(9).] 

3.  Wnxs    <S=s>329(l,  2)— CoiWESTa— Aotions— 

iNSTBUCnONS. 

In  a  will  contest  where  it  was  contended 
that  the  testatrix  lacked  testamentary  capacity, 
and  was  also  unduly  inflnenced  by  defendants, 
an  instruction  that  if  the  testatrix  was  not  of 
unsound  mind  or  incapable  of  making  a  wUl,  or 
if  the  paper  writing  was  not  procured  to  be 
made  and  executed  by  undue  influence,  then  it 
was  the  will  of  testatrix,  is  improper  because 
allowing  a  verdict  supporting  the  will,  though 
testatrix  lacked  capacity,  or  though  the  will 
was  the  result  of  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  774,  786,  787 ;   Dec.  Dig.  <Ss>329<l,  2).] 

4.  Wiu*      «=»830(1)  —  Contests  —  INSTBUO- 
xioNs— Vauottt. 

Wliere  testatrix's  want  of  capacity  was 
Urged,  an  instruction  that,  though  the  jury 
should  find  that  her  mind  was  impaired  in  one 
or  more  particulars,  yet  practically  sane  in  oth- 
ers, they  would  not  be  warranted  in  finding  she 
was  incapable  of  making  a  will,  is  erroneous, 
because,  though  the  jury  believed  the  testatrix 
was  unable  to  transact  ber  ordinary  business 
and  was  incapable  of  understanding  the  nature 
and  extent  of  her  property,  but  was  otherwise 


mentally  sound,  they  could  not  find  against  the 
will. 

[Ed.  Note.— For  other  cases,  see  WiUs,  Cent 
Dig.  g  779 ;   Dec  Dig.  <S=»830(1).] 

5.  Wiixs    ®=»31— Contests— Inbtbtjctions. 

Where  testatrix's  mental  capacity  was 
questioned,  an  instruction  requiring  the  jury  to 
find  that  she  was  by  reason  of  unsoundness  of 
mind  incapable  of  transacting  her  ordinary  busi- 
ness, and  incapable  of  understanding  the  nature 
and  extent  of  her  property  and  of  appreciating 
the  natural  objects  of  her  affection,  before  they 
could  find  against  the  validity  of  the  will,  is  er- 
roneous ;  for,  if  testatrix  was  incapable  _  of 
transacting  ordinary  business  or  understanding 
the  nature  and  extent  of  her  property,  she  was 
not  qualified  to  make  a  will,  though  she  appre- 
ciated the  natural  objects  of  her  affection. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  SS  66-68;    I>ec  Dig.  <8=5>31.1 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; O.  A  Lucas,  Judge. 

Action  iv  Marlon  D.  Bay  and  others 
against  Lou  Westall  and  others.  From  a 
Judgment  for  defendants,  plaintiffs  appeal, 
loeversed  and  remanded. 

Tbia  action  was  commenced  In  the  circuit 
court  of  Jackson  county.  Mo.,  <»  January  30, 
1909,  to  contest  the  last  will  and  testament 
of  Mrs.  Nona  Ferguson,  a  widow,  who  died 
in  said  county  on  January  6,  1909,  possessed 
of  real  and  personal  property  located  In  said 
county.  She  left  no  lineal  descendants  at  the 
time  of  her  death.  It  Is  charged  in  petition 
that  no  surviving  kindred  of  Mrs.'  Ferguson, 
of  any  degree,  are  known  to  plaintiffs;  that 
the  latter  are  the  only  persons  having  any 
Interest  as  heirs  or  devisees  In  Mrs.  Fergu- 
son's estate;  that  they  claim  their  respec- 
tive Interests  under  a  will  made  by  said  tes- 
tator in  1905 ;  and  that  the  defendants  here- 
in are  the  only  other  persons  known  to  plain- 
tiffs, who  claim  any  Interest  in  said  estate. 

It  appears  from  the  record  that  Mrs.  Fer- 
guson on  December  14,  1908,  executed  an  In- 
strument purporting  to  be  ber  last  will  and 
testament  Defendant  J.  H.  Martin,  one  of 
the  legatees,  Is  named  as  executor  of  said 
will.  The  principal  legatee  named  therein 
Is  defendant  Lou  Westall,  wife  of  Frank 
Westall,  who  is  given  the  real  estate  and  the 
bulk  of  testator's  property. 

Appellants  charge  In  petition,  and  at  the 
trial  attempted  to  show,  that  the  will  afore- 
said was  procured  through  undue  influence 
exercised  by  defendants  over  the.  mind  of 
testator,  and  tbat  the  latter  was  mentally 
lncomi)etent  to  make  a  will,  etc  The  ab- 
stract of  record  contains  the  following: 

"Defendants,  to  sustain  the  issues  upon  their 
part,  further  offered  and  introduced  the  testi- 
mony of  James  Cole  and  James  H.  Hawthorne, 
witnesses  to  the  execution  of  said  paper  writing. 
Dr.  Franklin  E.  Murphy,  Dr.  George  C.  Mosh- 
er,  Mrs.  Allen  H.  Draper,  Allen  H.  Draper, 
James  H.  Martin,  I.  Schwartz,  Sophie  John- 
son, and  Lou  Westall,  who,  among  ottier  things, 
testified  that  in  their  opinion  Nona  Ferguson 
was  sane  and  related  incidents  of  her  conduct 
which  defendants  claimed  tended  to  show  that 
said  Nona  Ferguson  was  sane. 

"Plaintiffs,  in  order  to  sustain  tbe  issues  up- 
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on  thdr  part,  offered  and  iBtrodooed  the  tes- 
tinumy  of  Bin.  Dora  Webster,  Dennis  J. 
Stronb,  Anna  O.  Stronb,  Mis.  J.  A.  KinK.  Dr. 
H.  P.  Haeyette,  Mrs.  Minnie  M.  Lord,  Dr. 
James  E.  Trexler,  Mrs.  Hattie  Shepherd,  and 
Regina  Stroub,  who  testified  that,  in  their  opin- 
ion, Nona  Fergnson  was  insane  at  the  time 
said  paper  writing  was  executed,  and  relnted 
incidents  of  her  conduct  which  the  nlaintiffs 
claimed  tended  to  show  that  Nona  Ferguson 
was  insane." 

^nie  trial  court  gave  to  the  Jury  Instruc- 
tions purporting  to  cover  the  two  grounds  of 
contest  supra,  and  hence  we  Infer,  that  there 
was  evidence  tending  to  show  want  of  mental 
capacity  upon  the  part  of  testator  to  make  a 
will,  as  well  as  undue  Influence  brought  to 
bear  upon  the  mind  of  testator  which  Induc- 
ed the  malclng  of  same.  The  Instructions  giv- 
en In  the  trial  below  will  be  considered  here- 
after. 

Hie  Jury  returned  a  verdict  for  defendants 
sustaining  the  will  on  June  20, 1912,  and  judg- 
ment was  entered  on  said  verdict  In  due  form. 
Plaintiffs  filed  motions  for  new  trial  and  in 
arrest  of  Judgment.  Both  motioDB  were  over- 
ruled, and  the  cause  duly  appealed  to  thSa 
court. 

Bees  Tnrpln,  of  Kansas  CXty,  and  James  B. 
Taylor,  for  appellants.  Calvin  &  Bea,  of  Kan- 
sas CII7,  for  respondents. 

RAILETt,  G.  (after  stating  the  facts  as 
above).  [1,2]  I.  Mrs.  Lou  Westall,  was  one 
of  the  principal  beneficiaries  In  Mrs.  Nona 
FerguscHi's  alleged  wUl.  Her  husband,  H.  F. 
Westall,  over  the  objection  of  plaintiffs,  was 
permitted  to  testify  In  behalf  of  the  defend- 
ants, other  than  his  wife,  as  to  the  sanity  of 
testator.  Appellants  contend  that  said  wit- 
ness was  Incompetent  to  testify,  and  assign  as 
error  the  action  of  the  trial  court  In  permit- 
ting him  to  do  so. 

We  may  say  in  passing  that,  If  H.  F.  West- 
all  was  a  comxwtent  witness  for  any  person, 
his  testimony  would  enure  to  the  benefit  of 
his  wife  as  well  as  the  other  legatees  In  the 
win ;  for  the  latter  must  stand  or  fall  as  a 
whole.  Schlerbaum  v.  Schemme,  157  Mo.  loc. 
dt  17,  57  S.  W.  526,  80  Am.  St  Bep.  604,  and 
following;  Wood  v.  Carpenter,  166  Mo.  loc. 
dt  485,  66  S.  W.  172;  King  v.  GUson,  191 
Mo.  loc.  dt  333,  90  S.  W.  367;  Meier  v.  Buch- 
ter,  197  Mo.  loa  dt  92,  94  S.  W.  883,  6  L.  R. 
A.  (N.  S.)  202,  7  Ann.  Cas.  887 ;  Selbert  ▼. 
Hatcher,  205  Mo.  loc.  dt  101,  102,  102  S.  W. 
962;  Tecl^enbrock  v.  McLaughlin,  209  Mo. 
loc.  dt  541,  542,  108  S.  W.  46. 

Mr.  Westall  Is  not  a  beneficiary  In  the  will, 
nor  Is  he  a  party  to  this  action.  If  the  will  Is 
sustained,  the  property  acquired  thereunder 
by  his  wife  would  become  at  once  her  sepa- 
rate estate,  and  both  the  real  and  personal 
property  bequeathed  to  her  could  be  sold,  or 
encumbered  by  her  without  any  reference  to 
her  husband. 

It  does  not  appear  from  the  record  that 
Mrs.  Westall  was  present  at  any  of  the  times 
referred  to  by  her  husband  when  he  observed 


the  acts  and  conduct  of  testabw.  He  was  not 
asked  to  state  any  CMirersatlon  he  had  with 
testator,  or  any  other  person.  He  was  simply 
called  upon  to  express  his  opinion  as  a  non- 
professional witness,  baaed  upon  what  he  ob- 
served while  in  the  presence  of  testator.  We 
find  nothing  In  our  statutes,  nor  In  the  provi- 
sions of  the  common  law  construed  in  con- 
nection with  the  statutes,  which  would  pre- 
dude  Mr.  Westall  from  testifying  as  he  did 
in  behalf  of  all  the  defendants  to  this  action. 
The  conduslon  just  readied  is  strongly  sup- 
ported by  the  following  authorities  in  this 
state  and  elsewhere:  Lead  &  Zinc  In  v.  Co.  r. 
Lead  Co.,  251  Mo.  loc.  dt  741, 158  S.  W.  369; 
Brown  v.  Patterson,  224  Mo.  loc.  dt  661,  662, 
124  S.  W.  1 ;  WeiermueUer  v.  Scnllln,  203  Mo. 
loc.  dt  469,  101  S.  Wi  1088,  and  following: 
Lynn  v.  Hockaday,  162  Mo.  loc.  dt  121,  61  S. 
W.  886.  86  Am.  St  Bep.  480,  and  follow- 
ing; Shanklln  v.  McCracken,  140  Mo.  loa  dt 
366,  41  S.  W.  898,  and  following;  Banking 
House  V.  Bood,  132  Mo.  loc.  dt.  268,  S3  S.  W. 
816,  and  following;  First  Nat  Bank  of  St 
Charles  v.  Payne,  111  Mo.  297,  20  S.  W.  41. 
33  Am.  St  Rep.  620,  and  following ;  Bates  v. 
Forcht  89  Ma  lot  dt.  126,  1  S.  W.  120,  and 
following;  German- Anierlcan  Bank  v.  Camery 
(App.)  176  S.  W.  loc  dt  1077;  Denning  v. 
Butcher,  91  Iowa,  432,  433,  59  N.  W.  69,  and 
following;  Kostelecky  v.  Scherhart  99  Iowa 
loc.  dt  124,  125,  68  N.  W.  691. 

The  Missouri  authorities  supra  review  the 
common  law  and  our  statutes  In  reference  to 
the  matter  under  consideration  here,  and,  in 
our  (pinion,  sustain  the  right  of  H.  F.  West- 
all  to  testify  as  he  did  In  the  trial  below. 
Appellants'  contention,  therefore,  that  Mr. 
Westall  was  an  incompetent  witness  is  over- 
ruled. 

[S]  II.  Plaintiffs  assign  as  error  the  action 
of  the  trial  court  in  giving,  at  the  instance  of 
defendants;  Instruction  numbered  7.  whldi 
reads  as  follows: 

"The  jury  are  further  instructed  that  tf  you 
iind  and  believe  from  the  evidence  that  at  the 
time  of  the  making  of  the  paper  writing  pro- 
pounded herein  as  the  will  of  Nona  Ferguson 
that  she,  the  said  Nona  Ferguson,  was  not  of 
unsound  mind  and  incapable  of  making  a  wiU, 
or  that  the  said  paper  writing  was  not  procured 
to  be  made  and  executed  by  undue  influence  ex- 
erdsed  with  or  npon  her  by  the  defendants 
herein,  then  you  must  find  that  said  paper  writ- 
ing is  the  will  of  the  said  Nona  Ferguson." 

It  is  charged  in  petition,  and  plaintiffs'  evi- 
dence tends  to  show,  that  Mrs.  Nona  Fergn- 
son was  mentally  incapable  of  making  a  will, 
and  that  she  was  unduly  Influenced  to  exe- 
cute the  Instrument  offered  as  her  last  will 
and  testament  This  instruction  Is  complete 
within  itself,  and  authorised  the  jury  to  re- 
turn a  verdict  sustaining  the  will  If  they  bcs 
lieved  testator  was  mentally  capadtated  to 
make  one,  although  the  jury  might  believe 
from  the  evidence  that  she  had  been  unduly 
Influenced  by  defendants  to  do  so.  On  the 
other  hand,  It  antboilEed  the  jury  to  sustain 
the  will,  If  testator  was  qot  unduly  Influenced 
by  defendants  to  execute  It,  although  they 
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mlgbt  have  b^eved  from  tbti  evidence  that 
she  was  mentally  Incapacitated  to  make  a 
wUL  On  the  facta  presented  by  the  record, 
the  Jury  should  have  been  told,  in  substance, 
that  If  testator  was  mentally  capable  of  mak- 
ing a  will,  and  that  the  instrument  offered 
and  read  In  evldenoe  as  Mrs.  Ferguson's  laat 
will  and  testament  was  not  procured  tlirongh 
the  undue  Influence  of  said  defendants  or  ei- 
ther of  them,  then  the  jury  should  return  a 
verdict  sustaining  said  wlU.  The  above  In- 
struction is  palpably  erroneous,  and  the  giv- 
ing of  same  necessitates  the  reversal  of  the 
cause. 

[4]  III.  Complaint  is  made  of  defendants' 
Instruction  numbered  0,  which  reads  as  fol- 
lows: 

"The  juiy  are  further  instructed  that,  should 
you  find  and  believe  from  the  evidence  that 
prior  to  or  at  the  time  of  the  making  of  the  pa- 
per writing  in  evidence  before  you  the  mind  of 
the  said  Nona  Ferguson  was  unsoond  or  im- 

r'red  in  one  or  more  particulars,  yet  praatical- 
sound  and  imimpaired  in  all  others,  if  you 
■0  find,  still  yon  wul  not  be  warranted  or  jus- 
tified in  finding  that  by  reason  of  such  unsound- 
ness, if  any,  or  impaired  condition,  if  any,  she 
was  thereby  mentally  incapacitated  from  mak- 
ing a  will,  but  before  you  can  find  that  said 
taper  writing  is  not  the  will  of  the  said  Nona 
'erguson  you  must  find  and  believe  from  the 
evidence  that  by  reason  of  the  unsound  or  im- 
paired condition  of  her  mind  Qf,  in  fact,  you 
find  snch  condition  or  conditions  did  exist),  she 
was  thereby  rendered  unable  to  transact  her 
ordinary  business,  and  was  thereby  rendered 
incapable  of  understanding  the  nature  and  ex- 
tent of  her  property  and  of  appreciating  the 
natural  objects  of  her  bounty." 

[S]  This  instruction  informed  the  Jury  that. 
If  Mrs.  Ferguson's  mind  was  "unsound"  in 
"one  or  m<n«  particulars,"  yet  sound  in  all 
others,  the  Jury  would  not  be  justified  in  find- 
ing that,  by  reason  at  such  unsoundness,  she 
was  mentally  incapacitated  from  making  a 
will.  In  other  words.  If  the  jury  believed  she 
was  unable  to  transact  her  ordinary  business 
and  was  Incapable  of  understanding  the  na- 
ture and  extent  of  her  property  (both  of 
which  might  have  been  included  in  the  one 
or  more  particulars  above  mentioned),  yet  the 
jury  would  not  be  warranted  in  finding  from 
the  above  that  testator  was  Incapable  of 
making  a  wllL  But  this  is  not  the  only  ob- 
jection to  said  Instruction.  It  concludes  as 
follows: 

"But  before  yon  can  find  that  said  i>aper  writ- 
ing is  not  the  will  of  the  said  Nona  Ferguson, 
yon  mast  find  *  •  •  that  by  reason  of  the 
ansonnd  •  •  *  condition  of  her  mind: 
*  •  •  (a)  She  was  thereby  rendered  xmable 
to  transact  her  ordinary  business ;  and  fb)  was 
thereby  rendered  incapable  of  understanding  the 
nature  and  extent  of  her  property:  and  (c)  of 
appreciating  the  natural  objects  of  her  bounty." 

If  testator,  at  the  time  of  the  execution  of 
the  wQl,  had  possessed  the  qnallflcatlons  neg- 
atived In  paragraphs  (a),  (b),  and  (c),  supra, 
she  wonld  have  been  competoit  to  make  a 
will  under  the  laws  of  this  state.  The  In- 
Btmction,  however,  as  it  reads,  imposed  upon 
plaintlSs  the  harden  of  showing  that  testator 
was  deficient  in  respect  to  all  the  matters  re- 


ferred to  In  subpropositions  (a),  (b),  and  (c) 
when  the  Jury  might  have  concluded  from  the 
evidence  that  Mrs.  Ferguson  was  incompetent 
to  transact  her  ordinary  business,  and  was 
incapable  of  understanding  the  nature  and 
extent  of  her  property.  If  testator  was  men- 
tally incompetent  to  transact  her  ordinary 
business,  and  was  incapable  of  understand- 
ing the  nature  and  extent  of  her  property, 
she  was  not  qualified  under  the  law  to  make 
a  wUl,  although  She  might  have  appreciated 
the  natural  objects  of  her  bounty,  as  stated 
In  said  instruction.  The  above  charge  is  not 
only  misleading,  bat  does  not  prc^erly  de- 
clare the  law  and  should  not  have  been  given 
tn  its  present  form. 

ly.  On  account  of  the  errors  hereto- 
fore pointed  out,  the  cause  is  reversed  and 
remanded,  tn  order  that  tt  may  be  proceeded 
with,  In  conformity  to  the  ^ews  here' ex- 


BROWN,  C,  concurs. 

PKR  CURIAM.  The  foregoing  opinion  of 
RAILBY,  C,  is  hereby  adopted  as  the  opinion 
of  the  court 

GRAVES,  P.  X,  and  WOODSON,  3.,  con- 
cur. BLAIR,  J.,  concurs  in  paragraphs  2,  3, 
and  in  result  BOND,  J.,  concurs  In  para- 
graphs 1,  2,  and  result 


THOMPSON  V.  ST.  LOUIS  SOUTHWEST- 
ERN RX.  CO.    (No.  17985.) 
(Supreme  Court  of  Missouri.     Division  No.  L 
Feb.  29,  1916.) 

1.  APPEAI.  and  EbBOB  <&=9l001(l)~FlHDINa— 

SnppoBTiNQ  EviDKNCBi— Review. 

Where,  in  an  action  to  recover  for  being 
struck  by  a  loose  freight  car  door  wlkile  walking 
along  a  station  platform,  there  was  substantiiu 
evidence  tending  to  show  that  the  train  was  run 
past  the  station  with  such  loose  and  swinging 
door,  the  court  on  appeal  coold  not  interfere 
with  the  verdict  of  the  jury  on  the  ground  that 
the  fact  that  ^e  door  was  swinging  loose  had 
not  been  established,  where  there  was  substan- 
tial evidence  tending  to  prove  that  fact,  since 
the  jury  were  the  sole  judges  of  the  credibility 
of  the  witnesses  and  the  weight  to  be  given 
to  their  testimony. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  §{  392S-S933;  Dea  Dig.  «=> 
1001(1).] 

2.  Railroads  «=9282(8)  ~  Fbxiqht  Tbain  — 
LoosB  DooB  Stbikino  Pi.AiimFi<— Nboli- 

OBNCB— RxQTnsiTB  PboOI*. 

Proof  in  such  action  that  such  door  was 
loose  and  swinging,  and  that  it  struck  plaintiff 
and  cansed  his  injury,  was  not  sufiBdent  to  sup- 
port the  verdict,  it  being  further  necessary  for 
plaintiff  to  establish  that  defendant  was  negli- 
gent in  failing  to  properly  inspect  the  train,  or 
to  show  that  defendant  had  actual  or  construc- 
tive knowledge  of  the  condition  of  the  door  a 
sntficieot  length  of  time  before  the  accident  to 
have  been  enabled  to  repair  it  in  the  exercise  of 
ordinary  care,  since  defendant  did  not  occupy 
the  position  of  insurer  toward  the  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {  912;   Dec.  Dig.  <8»282(3).] 
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3.  lUiuoADS  «=328^8)  —  S^noHT  Tkain— 
liOosB  Oaji  Doob— Buknino  Fast  Station 

— Negugknck  Pkr  Sk. 

It  appearicg  that  defendant  had  inspected 
the  train  at  three  different  points  shortly  before 
the  injury  to  plaintiff  without  detecting  such 
loose  door,  and  it  not  being  claimed  that  defend- 
ant was  operating  the  train  contrary  to  any 
statutory  or  ordinance  provisions,  the  running 
of  such,  train,  with  the  door  hanging  loose,  past 
the  station  was  not  negligence  per  se. 

[Ed.  Note.— For  other  pases,  see  Railroads, 
Cent.  Dig.  §  917;  Dec  Dig.  «=»282(8).] 

4.  Tbiai.  <S=s>10&— Opening  Statement— Com- 
iiENTiNQ  ON  Witness  —  When  Not  Iit- 

PBOI'ER. 

Where,  in  the  trial  of  such  case,  defendant 
used  the  bill  of  exceptions  in  a  previous  appeal 
of  the  same  case  from  which  to  read  the  evi- 
dence of  several  witnesses  not  produced  at  the 
second  trial,  and  the  bill  contained  the  testi- 
mony of  a  witnests  whose  evidence  was  not  sub- 
sequently used,  it  was  not  improper  for  plain- 
tifiTs  counsel  in  his  opening  statement  to  com- 
ment on  such  witness  and  his  evidence,  in  the 
absence  of  any  notice  or  statement  by  counsel 
for  defense  that  such  witness'  evidence  as  found 
in  the  bill  would  not  be  used,  as  in  the  case 
of  the  otiier  absent  witnesses. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §!  91,  270,  867,  388,  395;  Dec  Dig.  «8=» 
109.] 

Appeal  from  Oape  Girardeau  Court  of  Com- 
mon Pleas;   R.  G.  Banney,  Judge. 

Action  by  Leander  Thompson  against  the 
St  Louis  Southwestern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

See,  also,  243  Mo.  336.  148  S.  W.  481. 

This  is  an  action  for  personal  injuries  re- 
ceived by  plaintiff  at  Paragould,  Ark.,  De- 
cember 20,  1906.  The  petition  charges  that 
on  the  above  date,  while  plaintiff  was  at  the 
Union  Station  of  appellant  and  the  St  Louis 
Iron  Mo)intain  &  Southern  Railway  in  said 
city  of  Paragould,  walking  at  the  side  of  de- 
fendant's track,  he  was  struck  by  the  door  of 
one  of  defendant's  freight  cars  In  a  passing 
train;  that  the  door  bad  been  negligently 
permitted  by  the  defendant  to  project  and 
swing  a  considerable  distance  outward  from 
the  side  of  the  car,  so  that  It  struck  him  and 
pulled  him  along  with  the  moving  car  for 
several  yards,  and  violently  threw  him  into 
and  against  a  mass  of  Iron  and  track  rails, 
negligently  and  wrongfully  left  by  defend- 
ant where  the  public  were  accustomed  to 
travel  and  to  get  off  the  cars  at  the  station, 
thereby  throwing  him  to  the  ground  and  un- 
der the  moving  train  which  ran  over  his 
right  arm  crushing  and  mangling  it  so  that  It 
bad  to  be  amputated  at  the  shoulder,  eta 
Judgment  was  asked  for  $16,000.  The  an- 
swer is  a  general  denial,  coupled  with  a  plea 
ot  contributory  negligence.  The  case  was 
formerly  in  this  court  on  defendant's  appeal. 
243  Mo.  336,  148  8.  W.  484.  The  station 
building  at  Paragould  Is  about  156  feet  long 
and  30  feet  wide.  The  length  of  the  building 
extends  from  northeast  to  southwest,  and  is 
located  in  the  space  between  deftodant's 
tracks  and  those  of  the  St  Louis  Iron  Moun- 


tain &  Southern  Railway,  north  of  where 
said  railroads  Intersect  each  other  south  of 
Garland  street  in  said  city.  The  space  be- 
tween said  railroads  and  south  of  said  sta- 
tion was  paved  with  crushed  stone;  was  kept 
smooth.  In  good  condition,  and  constituted 
the  only  platform  of  the  station.  The  evi- 
dence tends  to  show  that  there  was  a  well- 
worn  path  along  the  west  side  of  defendant's 
tracks  upon  said  pavement,  and  entered  Gar- 
land avenue  on  a  wooden  walk  built  across 
the  ditch. 

It  does  not  appear  from  the  record  that 
any  one  witnessed  the  accident  except  the 
plaintiff  himself,  and  his  younger  brother, 
OrvlUe  Thompson,  about  27  years  of  age. 
These  two  brothers  left  the  plaintiff's  store 
northwest  of  said  depot  between  9  and  half 
past  9  o'clock  in  the  evening  of  December 
20,  1906,  for  the  purpose  of  getting  an  ex- 
press package  of  whisky,  and  with  the  al- 
leged intention  of  going  to  their  father's 
home  east  of  said  station.  About  this  time, 
a  freight  train  of  defendant,  called  "Second 
Fifteen,"  stood  immediately  north  of  Main 
street,  and  northeast  of  said  depot  on  a  side 
track,  to  permit  the  north-bound  passenger 
train  to  pass.  Second  Fifteen  pulled  out  for 
the  south,  with  about  45  loaded  cars,  at 
about  10:35  p.  m.  Plaintiff  and  his  brother 
Orville  claim  that  It  was  necessary  for  them 
to  pass  southeast  around  some  trucks  which 
had  been  left  near  the  end  of  said  depot  in 
order  to  reach  the  west  door  of  the  express 
office,  from  which  they  expected  to  obtain 
the  whisky.  In  going  around  these  trucks, 
it  brought  them  close  to  the  moving  freight 
train.  Plaintiff  was  walking  next  to  the 
railroad  train,  with  his  brother  Orville  on 
his  right  While  traveling  In  this  manner, 
before  they  turned  away  from  the  train, 
plaintiff  claims  that  while  In  the  clear  of  the 
train,  be  was  struck  from  the  rear  and  be- 
came unconscious,  until  he  woke  up  and 
foimd  his  arm  off.  He  said  he  did  not  hop 
on  the  train.  He  had  a  suit  of  clothes  and 
an  overcoat  on  that  night  when  injured.  He 
does  not  know  what  struck  him.  His  over- 
coat was  cut  where  his  arm  was  run  over; 
the  vest  was  torn  around  about  the  waist- 
band and  left  bip  pocket 

On  cross-examination,  plaintiff  said  be  bad 
two  drinks  before  he  was  hurt,  but  no  more. 
He  thought  the  trucks  they  were  trying  to 
avoid  were  six,  seven,  or  eight  feet  from  de- 
fendant's rail;  that  be  was  about  1^  to  2 
feet  from  the  car  when  he  was  struck.  He 
said  he  was  hit  while  at  the  southeast  cor- 
ner of  the  depot ;  had  no  recollection  of  hav- 
ing said  to  any  one  that  night,  "This  Is  what 
booze  does  for  a  fellow,"  and  had  no  recollec- 
tion of  saying  if  he  was  not  so  drunk,  be 
could  Eitralghten  his  arm  out 

OrvlUe  Thompson,  who  wa«  with  plain- 
tiff at  the  time  he  was  Injured,  testlfled  In 
chief  as  follows: 
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"Q>  Tdl  the  Jary,  u  1>est  ytm  can,  how  this 
acddent  happened.  A.  Well,  when  we  started 
to  KO  around  those  trucks,  between  the  rail- 
road and  the  trucks,  this  freight  train  was 
pulling  south  on  the  Cotton  Belt,  and  my  broth- 
er was  walking  on  my  left  side,  and  just  as  we 
passed  through — just  as  we  were  turning,  bad 
not  turned  yet,  but  ready  to  turn— he  was 
Btnick  by  a  swinging  door  from  a  box  car,  and 
it  cangbt  in  his  clodies  and  threw  him  against 
me  and  knocked  me  to  one  side,  and  as  soon 
as  1  reccvered  I  grabbed  hold  and  tried  to  pull 
him  loose,  but  he  seemed  to  be  fastened  some 
way,  and  I  held  to  him  until  we  got  down  the 
track  and  run  into  a  bunch  of  scrap  iron  I  call 
it,  and  that  threw  me  loose  from  him,  and  threw 
him  from  the  car  and  back  under  it  and  me  the 
other  way.  As  soon  a»  I  could  get  back  I 
pulled  him  away  from  the  train,  and  went  back 
to  the  express  office  and  asked  for  help.  Q. 
Now,  tell  the  jury  where  your  brother  Leander 
was  with  reference  to  this  path  that  runs  down 
along  the  railroad  and  between  the  railroad  and 
the  station  building  there?  A.  Well,  it  was 
right  along  in  that  path,  say  right  in  it.  Q.  Tell 
the  jury  whether  or  not  he  was  in  the  clear  of 
the  moving  train  at  the  time  he  was  struck.  A. 
Yes,  sir ;  he  was  if  there  had  not  been  anything 
there.  Q.  When  did  you  first  notice  that  it 
was  a  swinging  door  that  had  struck  your 
brother?  A.  When  I  turned  around  and  got 
hold  of  him  and  tried  to  pull  him  out,  the  door 
pulled  him  out  with  it;  that  is  about  the 
time.  Q.  How  long  did  yon  try  to  pull  falm  or 
keep  hold  of  him  and  try  to  get  him  out?  A.  I 
don  t  know  how  long  it  was,  but  until  we  run 
Into  this  pile  of  iron." 

He  said  plalntlfC  did  not  fall  to  the  ground 
at  any  time  before  be  reached  the  pUe  of 
Iron  described  in  plat.  Before  the  accident 
occurred,  witness  said  he  never  saw  any 
swinging  door  of  the  freight  car.  He  de- 
scribes  the  accident  as  follows: 

"Q.  You  were  right  at  the  end  of  the  trucks? 
A.  Yes,  sir.  Q.  And  then  something  struck 
your  brother?  A,  Yes,  sir,  Q,  That  Is  what 
you  tell  this  jury,  is  it?  A.  Yes,  rir.  Q.  Bight 
at  that  point?    A.  Yes  sir." 

He  further  testified  that  tbey  passed  by 
the  tracks,  and  as  they  were  ready  to  turn 
back  to  the  west  door  of  the  express  office, 
bis  brother  was  hit  and  thrown  against  him. 
He  further  testified: 

"Q.  Right  at  the  southeast  comer  of  the 
depot?  A.  Yes,  close  there  to  it  •  •  •  Q. 
Well,  what  happened  when  your  brother  was 
■truck?  A.  When  he  was  struck,  he  hit  me 
along  on  the  shoulder  and  kinda  shoved  me  to 
the  side,  and  when  I  turned  around  I  saw  him 

fback  with  this  door  to  the  car  and  hang,  and 
grabbed  hold  of  him.  Q.  Where  did  you  grab 
him?  A.  I  don't  know,  on  the  body  somewhere, 
around  the  arm  or  waist.  I  don  t  know  just 
where.  Q.  You  don't  know  where  you  caught 
him?     A.  No,  sir." 

Said  witness  further  testified: 

"Q.  It  was  light  there,  was  it  not?  A.  Yes ; 
it  was  tolerable  light  Q.  You  say  that  be  was 
held  by  a  swinging  door?  A.  Yes,  sir.  Q. 
Where  did  it  seem  to  have  him?  A.  Seemed 
like  somewhere  around  the  waist,  I  could  not 
tell  just  where  it  did  have  him.  Q.  Couldn't 
you jpuU  him  loose?  A.  No,  sir;  I  could  not 
Q.  What  was  your  brother  doing?  A.  Just 
dragging  along.  Q.  What  part  of  him  was 
dragging?  A.  Why  his  feet.  He  was  not  real- 
ly dragging,  he  was  kinda  stumbling  along. 
*  *  ♦  Q.  In  fact  you  know  your  brother  was 
not  struck  there  at  the  southeast  comer,  don't 
you,  Orville?  A.  No,  sir;  I  don't,  I  know  that 
be  was." 


He  further  testified: 

"Q.  Waa  it  light  enough  down  there  that  you 
could  see  him?  A.  I  don't  know  just  how  the 
lights  were  that  night" 

This  witness,  on  cross-examination,  further 
testified: 

"Q.  How  did  Tou  see  the  door  when  yon 
were  knocked  aside  yourself?  A.  I  saw  the 
door  as  I  run  along  trj-ing  to  pull  him  loose 
from  this  door.  O.  Did  you  see  what  hit  him? 
A.  No,  sir;  I  could  not  tell.  Q.  You  could  not 
tell  hoiw  he  was  fastened?  A.  No,  sir.  Q. 
Could  you  tell  what  kind  of  a  car  it  was?  A. 
No,  sir.  Q.  Could  you  tell  how  that  door  was 
loose?  A.  Well,  I  could  tell  it  was  swinging 
by  the  comer,  on  this  lower  comer  torn  down 
and  swinging  out  at  the  bottom.  Q.  That  train 
was  running  very  slow,  was  it  not?  A.  Not  so 
fast  Q.  It  was  not  running  over  five  or  six 
miles  an  hour,  was  it?  A.  I  could  not  say.  Q. 
You  had  no  trouble,  your  brother  staggering 
along  there,  you  had  no  trouble  to  keep  up? 
A.  I  kept  up  and  tried  to  pull  him  loose.  Q. 
You  had  lots  of  time  to  see  it  was  a  swinging 
door?  A.  It  waa  easy  to  see  because  when  I 
tried  to  pull  him,  the  door  pulled  oat  with  him. 
Q.  You  saw  the  door  swinging  out,  did  you? 
A.  Yes,  sir.  Q.  Was  your  brother  on  the  inside 
or  outside?  A.  He  was  fastened  to  the  door, 
when  I  pulled  him  that  would  pull  the  door. 
Q.  Was  be  inside  or  outside  of  that  door?  A. 
How  do  you  mean  it?  Q.  Was  he  fastened 
inside  or  outside?  A.  I  sa:r  I  don't  know.  Q. 
You  say  he  was  fastened  in  the  back?  A.  I 
judge  he  was  from  the  appearance  after  that, 
his  clothes,  but  I  could  not  tell  then,  and  don't 
know  now  how  he  was  fastened.  Q.  It  was  an 
ordinary  box  car  door,  was  it  not?  A.  I  don't 
know.  Q.  Tell  the  jury  whether  there  was  two 
doors  or  one?  A.  I  know  he  was  swinging  by 
this  door;  what  do  you  mean?  Q.  Was  it  a 
double  door  or  one  of  these  big  sliding  doors? 
A.  One  of  these  sliding  doors.  Q.  You  are  sure 
of  that?  A.  Yes  sir.  Q.  And  you  are  sure  it 
was  hanging  by  one  corner?  A.  Yes,  sir.  Q. 
And  you  are  sure  it  had  yonr  brother  in  the 
beck?  A.  No,  sir.  Q.  Where  did  it  have  him? 
A.  I  say  I  judged  from  his  clothes  it  had  him  by 
the  back.  •  *  *  Q.  Did  the  door  go  back 
against  the  car?  A.  I  could  not  say  whether  it 
went  against  him  or  not,  I  noticed  be  went  back 
to  the  car  with  it  Q.  And  when  you  puUed 
your  brother  out,  the  door  oome  loose,  that  is 
why  you  stated  it  was  a  swinging  door?  A. 
yS,  rir." 

He  further  testified  that  he  did  not  know 
whether  his  brother's  clothes  were  torn  or 
not    Witness  further  testified: 

"Q.  Do  you  remember  stating  that  night  that 
you  didn't  know  bow  your  brother  got  hurt?  A. 
No,  sir;  I  don't  remember  saying  anything 
about  it  that  night  Q.  Do  you  remember 
whether  you  made  any  statement  at  all  when 
you  went  up  there  to  get  the  boys,  and  they 
went  with  you  to  get  your  brother,  did  you 
make  any  statement  to  them  as  to  why  or  how 
It  happened?  A.  I  don't  really  think  I  did,  but 
I  might  have.  I  don't  remember ;  I  don't  know. 
•  ♦  •  Q.  You  didn't  tell  anybody  that  night 
that  your  brother  had  been  struck  by  a  swing- 
ing door?  A.  No,  sir.  •  •  *  Q.  They  ask- 
ed you  how  it  happened?  A.  Yes.  Q.  And 
you  didn't  have  anything  to  conceal  about  it? 
A.  No,  sir;  but  I  didn't  have  that  on  my  mind, 
I  was  not  thinking  about  that  then.  •  •  • 
Q.  And  yet  you  didn't  tell  them  that  night  that 
yonr  brother  was  struck  by  a  swinging  door? 
A.  No,  sir.  Q.  Didn't  you  tell  them  that  you 
didn't  hardly  know  how  It  did  happen?  A.  I 
really  don't  know.  I  don't  think  I  did,  but  I 
will  not  say  that  I  did  or  did  not  because  I 
don't  remember." 
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Witness  fartber  testified: 

"Q.  Did  yon  aee  that  loose  door  before  Bome- 
thing  Btrack  roar  brother?  A.  No,  air;  I  did 
not.  Q.  Then  all  you  know  about  a  swinKing 
door  waa  after  it  had  struck  your  brother  and 
while  you  were  being  carried  along  there?  A. 
Yes,  air.  Q.  And  yon  only  knew  that  by  rea- 
son of  the  fact  that  you  tried  to  pull  him  loose 
and  the  door  would  eive  when  you  would  pull? 
A.  Yes,  sir.  Q.  And  when  you  were  not  pull- 
ing, the  door  would  go  back  to  the  car?  A. 
Back  towards  the  car;  yes,  air." 

Witness  testified  that  his  brother  was  pick- 
ed np  after  the  accident  toward  the  north 
side  of  Garland  street  , 

E.  Ii.  Haley  testified,  in  Babstance^  as  fol- 
lows: Tliat  he  was  the  conductor  In  charge 
of  the  train  which  injured  plaintiff;  that 
said  train  was  properly  inspected  at  Illmo 
some  distance  north  of  Paragonld ;  that  there 
were  no  loose  or  open  doon  on  the  train  when 
they  were  taken  ont  of  Illmo  before  going  to 
Paragonld.  He  testified  that  after  taking  his 
train  in  on  the  side  track  at  Paragonld,  he 
walked  along  from  the  caboose  to  the  head  of 
the  train  on  the  west  side,  and  saw  no  open 
or  swinging  door  on  the  train ;  that  he  look- 
ed over  the  train  as  he  went;  that  he  stood 
at  the  depot  when  his  train  was  ready  to 
move,  and  inspected  the  cars  on  the  west  side 
as  they  were  passing  south  from  Paiagould, 
at  the  time  plaintiff  was  injured ;  that  there 
were  no  swinging  or  open  doors  on  the  train 
at  that  time. 

Frank  Davidson,  brakeman,  said  it  was 
a  part  of  his  duty  to  look  after  the  train, 
and  that  he  saw  no  loose  doors  on  the  above 
train. 

S.  D.  Pierce  was  the  regular  inspector  at 
Jonesboro  which  is  about  20  miles  south  of 
Paragonld.  Wh«a  the  train  which  Injured 
plaintiff  arrived  at  Jonesboro,  Pierce  says 
he  examined  the  cars  on  the  west  side  of 
same,  and  found  no  hanging  or  swinging 
doors  on  said  train. 

From  the  southeast  corner  of  the  T7nIon 
Station  to  defendant's  track  it  is  about  18.8 
feet.  From  said  southeast  comer  of  the  de- 
pot to  the  north  side  of  Qarland  street,  the 
distance  Is  about  137  feet. 

Shortly  after  the  accident,  deceased  was 
brought  to  the  express  office  of  said  station, 
and,  according  to  the  undisputed  testimony 
of  W.  P.  Barton,  V.  O.  Martindale,  and  W.  M. 
Newberry,  he  called  Barton  by  name  and 
said.  In  substance,  "This  is  what  bOoze  does 
for  a  fellow."  Barton  and  Newberry  also 
testified  that  plaintiff  wanted  them  to 
straighten  his  arm  out  They  hardly  knew 
how  to  do  It  and  it  made  him  rather  mad, 
and  he  said,  "I  could  fix  It  myself  If  I  was 
not  too  dmnk." 

Dr.  Dixon  was  called  to  see  plaintiff  the 
nl^t  of  the  accident  while  he  was  in  the 
express  ofllce.  He  recognized  Dr.  Dixon  at 
that  time.    Dr.  Dixon  testified  as  follows: 

"Q.  Did  Orville  say  anything  to  you  abont 
how  it  happened?  A.  Yes,  he  was  talking  to  a 
crowd  of  US  after  that,  and  told  something  about 
it  Q.  What  did  he  say?  A.  He  said  that  he 
and  Leander  were  going  hornet  and  that  the 


street  was  obstmcted  by  a  train  of  oars,  and 
they  started  to  go  around  the  tiling;  and  tiM 
first  thing  he  knew  he  said  Leander  was  down 
under  the  cars.  He  said  he  didn't  know  how 
it  did  happen  hardly," 

Dr.  Dixon  says  he  amdled  tbe  odor  cf 
whisky  on  plaintiff's  breath,  whoi  he  exam- 
ined him  In  the  express  office. 

In  Orrllle's  written  statement  taken  by 
Broadaway  —  defendant's  assistant  daim 
agent — the  next  night  after  the  acddent,  be 
said: 

"I  cannot  aay  what  it  was  that  •tmelc  him, 
whether  the  corner  of  a  car  or  sometbing  pro- 
jecting from  the  car.  »  •  •  We  were  oo  oar 
way  home,  which  is  on  Main  street  eaait  at  the 
depot" 

A.  li.  Hoy,  who  was  telegraph  operator, 
and  ticket .  agent  at  said  Union  Statloa  at 
the  time  of  the  accident  said  he  learned  of 
the  accident  from  Martindale,  the  nl^t  ex- 
pressman, that  Haley's  train  had  Just  struck 
Leander  Thompson.  He  stopped  his  work, 
and  went  out  to  get  a  statement  of  tbe  acci- 
dent He  then  described  what  oocarxed  as 
follows: 

"When  I  got  oat  there  OrviUe  wasn't  tbere, 
and  as  soon  as  he  come  in,  I  asked  him  to  girt 
me  his  statement  in  regard  to  the  accident  •* 
to  how  his  brother  got  hurt,  and  he  said  he 
didn't  know  how  he  got  hurt 

Witness  said  he  asked  him  the  second  time, 
and  received  the  same  answer.  He  was  posi- 
tive as  to  what  occurred  in  his  talk  with 
Orvllle.  Hoy  also  testified  that  he  heard  Or- 
vllle  tell  Broadaway,  the  next  day  after  the 
accident,  that  he  did  not  know  how  Ids 
brother  got  hart,  and  that  he  did  not  know 
what  struck  him. 

The  court  gave,  in  behaU  of  plaintiff.  In- 
structions numbered  1,  2,  S,  and  4.  At  the 
in.stance  of  defendant  the  court  gave  Instroc- 
tions  numbered  3  to  12,  both  InclnslTe. 
Plaintiff's  Instructions  were  objected  to  by 
defendant,  etc.  The  instructions  will  be  con- 
sidered In  the  opinion  to  follow,  in  connec- 
tion with  other  matters  hereafter  discussed. 

The  Jury  returned  a  verdict  for  plaintiff  in 
the  sum  of  110,000.  Judgment  was  entered 
in  due  form  on  said  verdict  a  motion  for  a 
new  trial  was  filed,  overruled,  and  the  cause 
brought  here  by  appeal  In  the  nsnal  fbrm. 

Edward  A.  Hald,  of  St  Louis,  and  Wam- 
mack  &  Welbom,  of  Bloomfleld,  for  appel- 
lant N.  A.  Mosdey,  of  Bloomfield,  and  B.  E. 
Xj.  Johnson  and  George  A.  Bnrr,  both  of 
Paragonld,  Ark.,  for  respondent 

BAILEY,  O.  (after  stating  the  facts  aa 
above).  [1]  I.  We  have  read  and  re-read 
the  entire  record  In  this  case,  and  Iiave  set 
out  the  facts  at  length  relating  to  the  mat- 
ters complained  of  by  appellant  In  zespect 
to  the  merits  of  the  controversy. 

It  is  strenuously  Insisted  by  counsel  for 
defendant  that  the  evidence  Is  insuffldent 
to  warrant  a  court  or  Jor^  in  readilng  tlie 
conclusion  that  a  door  In  one  of  appeUanfi 
cars,  on  the  night  of  December  20,  1906,  waa 
swinging  loose,  while  said  car  was  then  be- 
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ins  c^ierated  through  Paragould,  Ark.,  a&d 
that   the  same  Inflicted  ni>on  plaintiff  the 
Injuries  complained  of  In  petition.    If  there 
Is  substantial  evidence  in  the  case  tending 
to   sappoort  plalntUfB  contoktioa  in  respect 
to  above  matter,  this  court  Is  powerless  to 
interfere  with  the  verdict  of  the  jury  upon 
this  question,  although  we  might  conclude 
that  the  weight  of  the  evidence  was  with  ap- 
pellant.   In  other  words,  the  jurors  are  the 
sole  Judges  of  the  credibility  of  the  witnesses 
and  of  the  weight  to  be  given  their  testi- 
mony.   In  the  case  at  bar,  both  plaintiff  and 
Ills  brother  Orvllle  testifled  that  they  did 
not  see  anything  strike  plaintiff,  at  time  and 
place  of  accident,  yet  Orvllle  Thompson  tee»- 
tlfied,  in  substance,  that  plaintiff  was  thrown 
against  him  when  struck  ttom   the  rear; 
that  be  first  noticed  it  was  a  swinging  door 
which  struck  plaintiff  as  he  turned  around 
and  got  bold  of  his  brother  and  tried  to  pall 
him  away  from  the  car;    that  his  brother 
was   fastened  to  the  door,  and  the  latter 
would  leave  the  car  whUe  witness  was  pull- 
ing plaintiff,  but  would  return  to  the  car 
wben  the  pulling  bad  stopped.    It  may  be 
conceded  that  defendant's  testimony  tended 
strongly  to  overturn  this  theory  of  plaintiff's 
case,    and  that  his  main   witness,   Orvllle 
Thompson  was  contradicted   by  a  number 
of  witnesses  in  regard  to  his  statements  in 
respect  to  above  matter,  yet,  in  Its  last  anal- 
ysis. It  was  tbe  province  of  the  Jury  to  weigh 
the   conflicting   testimony,   and,   guided   by 
proper  instructtons,  to  determine  this  issue. 
We  are  not  at  liberty  therefore,  to  declare 
as  a  matter  of  law,  even  if  we  felt  inclined 
to  do  so,  that  plaintiff  was  without  substan- 
tial evidence  to  sustain  tbe  charge  that  de- 
fendant <^>erated  a  car  by  tbe  station  at 
Paragould,  Ark.,  on  the  night  of  December 
20,   1906,   witb  a  swinging  door  attached 
thereto,    and    that    plaintiff    was    Injured 
thereby. 

[2]  II.  Aside  from  plaintiff's  instruction 
numbered  3,  tbe  case  was  tried  upon  tbe 
theory  that  plaintiff  was  required,  not  only 
to  show  that  defendant  negligently  carried 
in  its  train  past  tbe  depot  at  Paragould,  Ark., 
a(  the  time  and  place  aforesaid,  a  car  with 
a  swinging  door,  which  injured  plaintiff,  but 
that  defendant's  servants  in  charge  of  said 
train,  either  knew  of  the  condition  of  said 
car,  or  by  the  exercise  of  ordinary  care  could 
have  known  of  its  condition,  in  time  to  have 
avoided  said  injury.  We  bave  searched  tbe 
record  in  vain  to  find  any  substantial  evi- 
dence, or  in  fact  any  evidence,  tending  to 
snpport  this  necessary  part  of  plaintiff's  case. 
Tbe  respondent  says  be  never  saw  the  door, 
and  did  not  know  what  struck  him.  Orvllle 
TbiHupson,  likewise  testifled  that  be  never 
taw  the  door  strike  plaintiff,  but  concluded 
from  what  he  saw  afterwards  that  be  was 
struck  by  tbe  door.  No  witness  testifled 
that  a  loose  door  bad  been  seen  in  any  part 
of  the  train  before  the  accident.  No  one 
testified  that  he  ever  saw  a  loose  door  after 


plaintiff  tell  and  bla  arm  was  crashed  by 
the  train.  No  witness,  aside  from  Orvllte 
Thompson,  ever  testified  that  be  saw  a  loose 
or  swinging  door  in  said  train.  It  is  conced- 
ed by  Orvllle,  that  he  never  saw  anything 
strike  plaintiff,  and  be  concluded  It  was  a 
car  door  which  struck  him,  because  be  was 
fastened  to  the  door,  and  the  latter  moved 
away  from  tbe  car  as  witness  pulled  plain- 
tiff, and  tbe  door  returned  to  the  car  when 
tbe  pulling  had  ceased.  This  whole  transaction 
occurred  after  night,  within  a  short  distance, 
and  within  a  few  seconds. 

Ck>nductor  Haley  testifled  that  the  train 
was  properly  Inspected  at  lUmo,  and  that 
there  was  no  loose  or  swinging  car  door  In 
tbe  train;  that  be  wait  from  the  caboose 
to  the  head  of  tbe  train  on  the  west  side 
while  it  was  on  the  side  track  at  Paragould, 
and  there  was  no  loose  or  swinging  car  door 
In  the  train ;  that  he  stood  on  tbe  west  side 
of  said  train  at  tbe  station,  examined  tbe 
cars  as  they  passed,  and  there  was  no  loose 
or  swinging  car  door  in  tbe  train. 

Inspector  Pierce  testifled  that  on  &ame 
night  of  tbe  accident,  be  insiMcted  the  west 
side  of  said  train  at  Jonesboro.  Ark.,  only 
20  miles  from  Paragould,  and  that  it  contain- 
ed no  car  with  a  swinging  or  loose  door. 
No  effort  was  made  to  contradict  or  Impeach 
any  of  these  witnesses,  and  their  testimony 
stands  undisputed.  While  on  the  other  band, 
Orvllle  is  contradicted  by  Dixon,  Hoy,  and 
bl&'  written  statement  to  the  effect  that  he  did 
not  know  bow  bis  brother  got  hurt  If  tbe 
defendant  can  be  convicted  o^  negligence  for 
failing  to  properly  inspect  said  train,  in  tbe 
face  of  foregoing  facts  and  drcumstances, 
it  must  be  upon  tbe  theory  that  it  was  an 
insurer  of  plaintiff's  safety.  On  tbe  facts 
disclosed  by  the  record,  defendant  occupied 
no  such  position.  ^ 

The  plaintiff  has  signally  failed  to  produce 
any  substantial  evidence  tending  to  show 
either  actual  or  constructive  notice  upon  tbe 
part  of  defendant  that  a  car  door  in  said 
train  was  loose  or  swinging — ^If  such  was  tbe 
fact — and  that  it  bad  been  in  this  condition 
a  Buflldent  length  of  time  before  tbe  accident 
to  bave  enabled  defendant,  in  tbe  exercise 
of  ordinary  care,  to  bave  repaired  the  same, 
prior  to  plaintiff's  Injury.  In  view  of  the 
positive  and  undisputed  evidence  upon  the 
subject  of  inspection,  tbe  plaintiff  has  fail- 
ed to  establish  bis  cause  of  action.  RashaU 
V.  RaUroad,  248  Mo.  loa  dt  621,  622,  165  S. 
W.  426. 

We  are  therefore  of  tbe  opinion  that  de- 
fendant's demurrer  at  tbe  conclusion  of  all 
the  evidence  should  bave  been  sustained. 

[S]  III.  Counsel  for  plaintiff  must  bave 
felt  the  necessity.  In  tbe  trial  of  tbe  case, 
of  overcoming  tbe  foregoing  Insurmountable 
barrier  in  the  way  of  their  recovery,  and 
hence  got  the  court  to  give  to  the  jury  their 
Instruction  numbered  3,  which  reads  as  fol- 
lows: 
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"^he  court,  inatmcta  you,  gentlemen,  that  if 
you  belleye  and  find  from  the  testimony  in  this 
case  that  defendant,  on  the  20th  day  of  De- 
cember, 1906,  at  the  time  of  said  injury,  operat- 
ed one  of  its  freight  trains  by  its  Union  Station 
in  the  city  of  Paragould  in  the  state  of  Arkan- 
sas, with  a  loose  or  swinging  door  projecting 
from  the  side  of  one  of  the  cars  composing;  said 
train  a  sufficient  distance  to  endanger  the  safety 
of  those  who  were  on  the  platform  of  said  sta- 
tion at  said  time,  and  especially  the  safety  of 
the  plaintiff,  then  you  are  instructed  that  such 
operation  of  said  train  was  negligence  per  se 
on  the  part  of  said  defendant" 

ThJa  Instruction  Is  more  palp?ibly  erroneons 
than  the  one  given  at  the  former  trial  of  this 
case  In  behalf  of  plaintiff,  and  which  necessi- 
tated a  reversal  of  the  cause.  In  the  former 
trial,  plaintiff  induced  the  court  to  give  his 
instruction  numbered  1  (243  Mo.  346,  148  S. 
W.  484),  upon  the  theory  that  the  maxim 
res  Ipsa  loquitur  applied,  but  -we  pointed  out 
that  defendant  had  produced  evidence  tending 
to  show  a  proper  inspection  of  said  car.  In 
di^>osing  of  said  Instruction  (243  Mo.  356, 
147  S.  W.  484),  we  said : 

"We  think  that  this  testimony  toided,  not 
only  to  disprove  the  evidenise  ot  plaintiff  that 
a  door  was  swinging  outward  by  a  single'  corner 
when  the  car  had  arrived  at  a  point  150  feet 
beyond  the  position  of  the  conductor  during  the 
second  inspection,  but  it  also  tended  to  prove  the 
exercise  of  reasonable  care  in  the  inspection  of 
the  cars  to  prevent  such  situations  as  plaintiff 
claims  resulted  in  the  accident.  This  being  so, 
that  question  should  have  been  submitted  to  the 
jury,  and  it  was  error  to  give  the  first  instruc- 
tion for  the  plaintiff,  which  predicated  the  right 
to  recover  upon  proof  of  the  defective  condition 
of  the  door  and  the  resulting  injury  only,  and 
that  the  jury  should  have  been  instructed,  as  re- 
quested by  defendant,  that  if  the  accident  could 
not  have  been  guarded  against  by  the  exercise 
of  ordinary  and  reasonable  care  and  prudence 
on  the  part  of  defendant,  they  should  find  for 
the  defendant" 

The  evidence  in  the  case  at  bar,  as  In  the 
former  trial,  discloses  that  defendant  had  its 
train  Inspected  at  Illmo,  twice  at  Paragould, 
and  at  Jonesboro,  only  20  miles  from  the 
scene  of  the  accident  It  Is  not  claimed  that 
defendant  was  operating  its  train  contrary  to 
the  provisions  of  any  statute  or  ordinance. 
It  was  not  therefore  guilty  of  negligence  per 
se,  in  view  of  the  inspections  made,  even  if 
the  door  was  hanging  loose  and  Injured  plain- 
tiff as  alleged  in  petition.  Said  instruction 
does  not  properly  declare  the  law  under  the 
circumstances  of  this  case,  and  Is  in  direct 
conflict  with  our  former  ruling  heretofore 
cited.  It  was  not  In  line  with  plaintiff's  in- 
struction numbered  1,  nor  with  those  given 
at  the  instance  of  defendant.  It  authorized 
the  Jury  to  convict  defendant  of  negligence, 
although  its  servants  and  employes  may  have 
fully  met  the  requirements  of  the  law  in  re- 
gard to  the  inspection  of  said  train.  It  was 
clearly  erroneous  and  should  not  have  been 
given. 

[4]  IV.  Appellant  complains  of  the  action 
of  respondent's  counsel  in  respect  to  their 
repeated  references  to  Edward  Blake,  who 
was  a  witness  for  defendant  at  the  former 


trlaL  It  appears  from  the  record  fliat  Ed- 
ward Blake  was  a  witness  for  defendant  st 
the  former  trial,  and  testified  that  plaintie 
was  attempting  to  get  on  the  train  when  h>- 
Jured.  Presumably  his  testimony  was  incor- 
porated in  the  bUl  of  exceptions  on  ffle  in  the 
former  case.  Defendant  could  have  used 
Blake's  evidence  found  in  said  blU,  just  as 
it  used  the  testimony  of  other  witnesses  who 
were  not  in  attenduice  at  ttie  trlaL  Under 
the  mie  of  court,  counsel  for  plaintiff  ^m 
required  to  state  his  case  to  the  Jury,  and 
was  not  entitled  to  reply  to  defendant's  state- 
ment There  Is  nothing  in  the  record  to  in- 
dicate that  plaintiff's  counsel  bad  any  In- 
formation as  to  the  intention  of  defendant's 
counsel  to  leave  out  Blake's  evidence,  whaa 
It  bad  been  In  line  with  the  allegations  of  the 
answer.  While  defendant's  counsel  objected 
to  the  repeated  references  to  Blake  and  his 
testimony,  yet  we  do  not  find  anywhere  in 
the  record  any  Intimation  to  ^fber  the  conn. 
counsel  for  plaintiff,  or  the  Jury  that  Blaie 
would  not  be  produced  as  a  witness,  or  bis 
testimony  read  to  the  Jury  from  tne  bill  of 
exceptions.  If  connsel  for  defendant  bad 
called  opposing  counsel  before  the  court,  with- 
out the  hearing  of  the  Jury,  and  announced 
that  neither  Blake,  nor  his  testimony,  wovl; 
be  used  in  the  trial  of  the  cause,  and  plain- 
tiff's counsel  had  thei-eafter  continued  to 
comment  on  Blake  and  hhj  former  testimony, 
we  would  then  be  In  shape  to  determine 
whether  an  unfair  advantage  had  been  taken 
of  defendant  in  respect  to  foregoing  matter. 
On  the  record  as  it  stands,  the  above  conten- 
tion of  defendant  Is  without  merit  and  can- 
not be  sustained. 

v.  Having  reached  the  condualon  that 
plaintiff  is  not  entitled  to  recover,  for  the 
reasons  heretofore  assigned,  we  do  not  deem 
It  necessary  to  consider  or  pass  upon  the  oth- 
er questions  urged  by  appellant 

The  Judgment  of  the  trial  court  is  accord- 
ingly reversed. 

BROWN,  O.,  concurs. 

PER  CURIAM.  The  foregoing  opinion  by 
RAIIiBYvC  is  adopted  as  the  opinion  of  the 
court  All  concur,  except  Blair,  J.,  who 
thinks  the  cause  should  be  remanded. 


WIALKER  v.  WABASH  B.  CO.     (Ko.  14S39.> 

(St  Louis  0>urt  of  Appeals.    Missouri.    Feb.  &, 
1916.    Rehearing  Denied  Feb.  24,  1916.) 

1.  Master  anu  Seevant  «=s>258— Injubim  o» 
Railroad  Track— PErmoN — StrrFicjESCT. 
A  petition,  charging  that  defendant's  serv- 
ants, though  they  knew  of  deceased's  preseooe 
near  the  traclcs,  failed  to  give  signals  of  the 
approach  of  an  engine  or  to  keep  a  lookout  to 
avoid  injuring  him,  is  not  defective  be«ni« 
showing  that  deceased,  who  was  oblivions  of  tbe 
approach  of  the  train,  might  have  seen  it  Bid 


«=»For  other  cases  see  same  topic  and  KBT-NUMBBR  in  all  Key-Nnmbared  DigesU  and  Indexes 
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thus  was  guilty  of  oontributory  oesligence,  the 
charge  of  negligence  being  failure  to  warn. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  816-836;  Dec.  Dig.  «=» 
258.] 

2.  Mastkb  and  Sebvant  «=>137— Injubibs  on 

Railboad  Tback— Negligence. 

Where  the  railroad  company's  rales  requir- 
ed the  bell  to  be  rung  on  starting  a  train,  em- 
ployes in  charge  of  a  train  shoulJ,  when  run- 
ning through  yards  used  by  multitudes  of  em- 
ployes as  well  as  outsiders,  give  notice  of  their 
approach  by  appropriate  signals,  notwithstand- 
ing rules  prohibited  the  ringing  of  bells  when 
unnecessary,  and  their  fnilure  to  give  such  sig- 
nal when  they  allowcii  the  engine  to  slowly 
Slide  down  the  tracks  in  a  manner  that  it  pro- 
need  no  noise  is  negligence  warranting  recovery 
for  the  death  of  an  employe  run  down. 

rE^.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  M  269,  270,  273,  274,  277, 
278;   Dec  Dig.  <S=»187.) 

S.  Tbial  <g=»252  —  INJ0BIK8  ON  Bailboad 
Tback— Evidence— SuFnciBNCT. 

In  an  action  for  the  death  of  a  freight 
conductor  run  down  in  the  yards  by  a  train 
proceeding  tender  first,  evidence  held  to  raise 
the  issue  as  to  whether  those  in  charge  of  the 
train  coold  have  seen  his  position  of  peril  ia 
time  to  have  avoided  the  -injury,  and  so  it  was 
not  error  to  insert  a  proviso  presenting  such 
ground  of  liability  in  defendant's  instructions, 
that,  if  deceased  went  upon  the  tracks  in  front 
of  an  approaching  train  without  looking  or 
listening,  there  could  t>e  no  recovery,  and  that 
those  in  charge  of  the  train  were  not  bound  to 
look  ont  for  deceased's  safety. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  K  505,  5ee-612:    I>ec.  Dig.  «=>262.] 

Appeal  from  Ctrcalt  Court.  Audrain  Coun- 
ty;  Jas.  D.  Barnett,  Jud^e. 

Action  by  Myrtle  L.  Walker  against  the 
Wabash  Railroad  Ccmpany.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  M- 
finned. 

This  is  an  action  under  section  6425,  Re- 
vised Statutes  1909,  by  Myrtle  L.  Walker, 
widow  of  Charles  W.  Walker,  to  recover 
damages  sustained  by  her  in  the  death  of  her 
husband.  That  section  is  section  2864,  Re- 
vised Statutes  1869,  as  amended  by  Act  ap- 
proved April  IStli,  1905  (Laws  1905,  p.  135). 
The  defendant,  contesting  the  constitutional- 
ity of  the  Act  of  April  13th,  1905,  In  the  cir- 
cuit court,  on  Judgment  going  agtdnst  it,  ap- 
pealed to  tlie  Supreme  Court.  But  pending 
tbe  submission  of  the  cause  in  the  Supreme 
Court,  that  court  having  held  the  act  consti- 
tutional in  Burge  v.  Wabash  R.  R.  Co.,  244 
Mo.  78,  148  S.  W.  925,  defendant  abandoned 
that  contention,  and  the  amount  involved  not 
being  within  tbe  appellate  Jurisdiction  of 
the  Supreme  Court  the  cause  was  transTerred 
to  our  court 

In  the  amended  petition  upon  which  the 
case  was  tried,  it  is  averred  tliat  while 
Charles  W.  Walker  was  in  the  employ  of 
defendant  in  its  switch  yard  at  Moberly  in 
tbe  capacity  of  a  freight  conductor,  looking 
after  tbe  making  up  of  one  of  defendant's 
freight  trains,  of  which  he  was  to  take 
<!barge,  he  was  run  over  and  killed  by  an 


engine  and  caboose  in  charge  ot  defendant's 
agents  and  servants,  and  which  was  backing 
out  of  the  yard,  pushing  tbe  tender  in  front 
and  pnlling  a  caboose.  This  engine,  tender 
and  caboose,  for  brevity  we  arbitrarily  desig- 
nate as  "Train  No.  60."  Averring  that  it 
was  the  duty  of  defendant's  agents  and  serv- 
ants in  charge  of  this  train,  while  moving 
backward  in  the  .yard,  to  keep  a  lookout  In 
the  direction  it  was  moving  for  decedent  and 
other  employ^,  it  Is  charged  that  such 
agents  and  servants  carelessly  and  negligent- 
ly failed  to  do  so.  Further  averring  that 
on  tbe  day  of  decedent's  death,  and  for  a 
long  time  prior  thereto,  defendant  had  a 
rule  in  force  and  effect  which  required  tbe 
bells  on  its  engines  to  be  constantly  rung 
while  moving  in  the  switch  yards  at  Moberly, 
and  that  it  was  tbe  general  and  universal 
custom  of  defendant,  its  agents  and  servants 
In  charge  of  its  engines  in  tbe  Moberly 
switch  yards  to  ring  tbe  bell  constantly 
while  such  engines  were  in  motion  therein, 
and  that  it  was  a  rule  of  defendant  to 
sound  a  "back  up"  signal  by  blowing  the 
whistle  on  a  standing  engine  liefore  the  en- 
gine was  moved  backward  in  the  switch  yard 
at  Moberly,  it  is  charged  that  defendant's 
agents  and  servants  In  charge  of  tills  train 
No.  60  negligently  failed  to  give  any  "back 
up"  signal  before  the  engine  began  to  move 
backward,  a  short  time  before  it  struck 
Walker,  and  that  defendant's  agents  and 
servants  in  charge  of  that  train,  and  while 
it  was  moving  backward  in  tbe  yard,  negli- 
gently failed  to  ring  tbe  bell  or  sound  the 
whistle  on  the  engine,  or  to  give  any  signal 
whatever  of  its  approach  to  the  decedent,  or 
to  give  any  signal  that  It  was  moving.  The 
petition  further  avers  that  these  agents  and 
servants  of  defendant  negligently  and  care- 
lessly failed  to  keep  a  lookout  in  the  direc- 
tion the  engine  was  moving,  as  It  moved 
backward  in  tbe  switch  yard;  that  If  they 
had  used  ordinary  care  and  had  kept  a  look- 
out in  tbe  direction  the  backing  engine  was 
moving,  they  would  have  seen  Walker  upon 
and  near  tbe  track  and  in  a  place  of  danger, 
and  that  be  was  unaware  of  bis  danger  of 
being  struck  by  the  backing  engine,  in  time 
to  have  warned  Walker  of  bis  danger,  by  a 
signal  from  tbe  engine,  and  In  time,  by  the 
use  of  the  appliances  at  hand,  to  have  stop- 
ped the  engine  before  it  struck  Walker  and 
thereby  have  averted  striking  Walker,  it  is 
charged  that  they  had  negligently  failed  to 
do  so.  It  is  finally  averred  that  as  the  engine 
backed  toward  and  approached  near  to  Walk- 
er, the  agents  and  servants  of  defendant  in 
(*arge  of  the  engine  and  caboose, 
"saw  or  by  the  exercise  of  ordinary  care  might 
and  would  have  seen  said  Charles  W.  Walker 
upon  or  close  to  said  track  on  which  said  engine 
was  backing  and  in  a  place  of  peril  and  danger 
from  being  struck  by  said  enjrine  and  that  said 
Charles  W.  Walker  was  unaware  of  his  danger, 
in  time,  by  tbe  use  of  ordinary  care,  to  have 
avoided  hitting,  running  over,  dragging  and  kill- 
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lug  aaid  Walker  by  taid  engine  and   caboose, 
but  carelessly  and  negligently  failed  to  do  go." 

Averring  that  she  had  brongbt  her  action 
within  six  months  after  the  death  of  her 
hu&band;  that  she  was  dependent  upon  htm 
for  pecuniary  support  and  by  reason  of  his 
death  had  been  damaged  In  the  sum  of  $10,- 
000,  she  demands  judgment  for  that  sum  and 
costs. 

Defendant,  appearing,  filed  a  motion  to 
elect  between  what  are  claimed  to  be  incon- 
sistent allegations  in  this  petition,  and  that 
being  overruled,  filed  a  motion  to  strike  out 
certain  parts  of  the  petition.  This  was  also 
overruled  and  defendant  answered.  In  this 
answer,  after  a  general  denial,  defendant 
pleaded  the  ancon&titutlbnallty  of  the  Act 
of  1905,  above  referred  to,  which  (as  we  have 
before  stated)  afterwards  disappeared  from 
the  case  in  the  Supreme  Court 

The  reply  was  a  general  denial. 

When  the  trial  was  commenced  before  the 
court  and  a  Jury,  defendant  objected  to  the 
introduction  of  any  evidence  on  the  ground 
of  the  unconstitutionality  of  the  act,  as  made 
in  the  answer,  and  also  on  the  ground  that 
the  petition  did  not  state  a  cause  of  action, 
in  that  It  did  not  charge  that  the  decedent 
was  actually  seen  in  a  place  of  peril  by  the 
agents  and  servants  in  charge  of  the  engine 
at  any  time  before  he  was'  run  over,  and  be- 
cause the  petition  further  showed  on  its  face 
that  decedent  was  guilty  of  negligence  which 
proximately  contributed  to  produce  his 
death.  This  objection  was  overruled,  de- 
fendant excepting,  and  it  ihay  be  stated  that 
these  objections  to  the  failure  of  the  peti- 
tion to  state  a  cause  of  action  were  frequent- 
ly Interposed  during  the  trial  of  the  cause 
and  also  at  the  close  of  the  evidence  by  de- 
murrers to  the  testimony. 

As  it  appeared  in  evidence,  this  accident 
happened  about  3  or  4  o'clock  on  the  after- 
noon of  August  16th,  1911,  In  the  freight 
yards  of  the  defendant  railroad  company  at 
Moberly.  There  were  something  like  eleven 
tracks  there  in  the  yard ;  the  most  southerly 
was  the  main  track;  the  track  Immediately 
north  of  that  was  No.  1;  the  others  lying 
north  in  their. order  were  numbered  succes- 
sively 2,  8,  4,  6,  6,  and  BO  on.  The  distance 
between  each  track  was  7  feet ;  the  distance 
between  cars  when  in  place  opposite  each 
other  on  two  adjoining  tracks  was  about  2 
feet  The  distance  between  the  rails  was 
4  feet  8  and  a  half  Inches.  Mr.  Walker  was 
the  conductor  of  a  freight  train,  No.  64^ 
wbidi  was  being  made  up  on  track  No.  4, 
that  train  to  be  taken  east  to  a  station  called 
Luther,  east  of  Moberly  and  Just  north  of 
St  Louis.  Four  freight  cars  of  Walker's 
train,  with  a  caboose  attached,  were  in  place 
on  track  No.  4,  and  were  on  the  west  end  of 
track  No.  4,  Just  clear  of  the  east  "lead" 
Into  that  track.  Further  east  down  on  track 
No.  4  were  some  4  or  5  freight  cars  to  be 
placed  in  Walker's  train,  separated  from  the 
east  car  In  place  on  track  Na  4  by  about  80 


car-lengths — say  seven  or  eight  htmdred  feet 
— a  clear  track  between  them  and  the  rear 
cars  in  place.  Walker  was  to  take  out  these 
with  his  train.  On  track  No.  3  and  about 
opposite  these  rear  cars  on  track  No.  4,  was 
the  tender,  then  the  engine,  Its  back  in  front 
facing  west,  then  the  caboose,  coui^ed  to  the 
front  part  of  the  engine.  These  are  what 
we  call  "train  No.  60."  The  tender  was  10 
feet  wide  and  28  feet  long.  It  was  Intoided 
to  back  this  train  up  to  Stoutsville,  a  station 
east  or  northeast  of  Moberly,  for  the  pur- 
pose of  getting  cars  and  bringing  them  to 
Moberly.  This  combinaticm,  or  "train  50," 
had  been  waiting  on  this  track  No.  3  for 
some  25  or  30  minutes  for  the  passing  of  a 
train  on  the  main  south  track.  One  Helfner 
was  its  conductor,  YalleUy  engineer,  Mich- 
aels fireman.  Mr.  Walker  was  engaged  in 
taking  the  numbers  and  marks  from  the  cars 
that  were  to  be  in  his  train.  He  apparently 
had  finished  with  the  four  cars  in  the  rear 
of  his  train  and  was-  going  forward  to  the 
other  cats,  which  were  also  on  track  4  and 
further  east,  separated,  as  before  said,  some 
distance  from  these  four  rear  cars.  There  was 
evidence  to  the  effect  that  Vallelly,  the  en- 
gineer, saw  Walker  Just  as  that  engineer 
started  to  pull  out  with  his  engine  and  ca- 
boose ;  saw  him  walking  down  (that  is  east) 
between  tracks-  2  and  3.  Walker  was  then 
5  or  6  car-lengths  east  of  this  engine  and 
caboose  (train  No.  60)  and  had  his  back 
toward  then.  The  engineer  got  on  the  front 
end  of  the  caboose  next  to  the  engine  and 
went  from  that  to  his  engine  and  started 
it  up — started  it  toward  the  east  The  fire- 
man, Michaels,  was  on  the  platform  of  the 
caboose  next  to  the  engine,  and  when  he 
saw  Vallelly,  his  engineer,  walking  toward 
the  engine,  be  got  on  the  engine.  It  was  a 
very  hot  day,  and  the  fireman  sat  on  the 
north  side  of  the  caboose  to  be  in  the  shade. 
While  bitting  there,  as  he  said,  he  saw  Walk- 
er, who  went  by,  checking  his  train  on  track 
No.  4.  The  caboose  of  Walker's  train  on 
track  No.  4  was  about  in  line  vrith  and  op- 
posite the  caboose  of  train  No.  50,  which 
was  on  track  3.  As  Mr.  Walker  came  by  he 
remarked  to  this  fireman  that  It  was  a  very 
warm  day  "to  walk  way  down  there  to  get 
a  few  car  numbers;"  "a  hot  day  to  walk 
down  to  the  other  end  of  the  yards."  The 
fireman  testified  that  he  knew  from  what 
Walker  said  that  he  was  going  right  down  to 
get  the  car  numbers  of  the  cars  at  the  other 
end ;  .  that  be  started  to  walk  between 
tracks  3  and  4.  The  fireman  also  asked 
Walker  what  he  was  going  out  on  and  he 
said  "64."  There  was  a  box  car  on  track 
Na  4,  standing  opposite  the  caboose  which 
was  on  track  No.  3,  and  the  fireman  testi- 
fied that  he  supposed  Walker  had  taken  the 
number  of  this  car,  as  he  wrote  something 
in  his  train  book.  Walker  then  walked  fop- 
ward  between  tracks  3  and  4,  as  the  fireman 
testified,  and  he  testified  that  he  did  not 
see  him  again  until  after  ha  saw  bis  body 
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lying  back  on  the  tratd:,  Iiavlng  been  passed 
over  by  the  engine  and  caboose.  They  had 
then  run  the  engine  and  caboose  about  11  or 
12  car-lengths,  say  440  to  480  feet  from  the 
starting  point  At  the  rate  It  was  running 
the  engine  could  have  been  stopped  In  from 
6  to  10  feet,  said  the  fireman.  This  fireman 
also  testified  that  the  east  end  of  Walker's 
four  cars  came  about  up  with  the  caboose 
which  was  on  track  3,  and  that  his  cars 
were  further  back,  that  Is  west,  than  the 
caboose  on  track  3.  The  engineer  got  on 
bis  engine  on  the  south  side  and  as  he  walk- 
ed across  the  deck  he  said  to  his  fireman, 
"We  are  ready  to  go  now,"  whereupon 'the 
fireman,  as  he  testified,  rang  the  beU  for  2 
or  3  car-lengths  and  then  went  to  work  put- 
ting fire  In  the  engine.  The  engineer  tes- 
tified that  be  saw  Walker  walking  along  the 
north  side  of  track  3,  between  that  and 
track  4;  saw  blm  pass  by  bis  (Walker's) 
train;  saw  him  leave  there  and  walk  east 
between  tracks  3  and  4.  He  testified  that 
be  had  not  seen  Walker  again  alive. 

The  engineer  further  testified  that  with 
the  tender  pushed  In  front,  as  here,  he  could 
not  see  anyone  on  the  track  who  was  closer 
than  70  feet.  Two  witnesses  testified  that 
sitting  in  his  cab,  an  engineer  could  see  the 
center  of  the  track  35  feet  ahead  of  the  tend- 
er; other  witnesses  testified  that  no  one 
could  be  seen  from  the  engine  cab  who  was 
closer  than  13iS  feet,  and  verified  photographs 
were  in  evidence  tending  to  show  that  no  one 
could  be  seen  closer  than  165  feet  from  the 
tender. 

The  engineer  also  testified  that  the  conduc- 
tor had  called  to  the.  fireman  and  the  fire- 
man had  given  bim  a  signal  to  stop.  They 
bad  then  gone  11  or  12  car-lengths  from  their 
starting  point,  said  the  engineer.  The  engi- 
neer and  fireman  and  conductor  Jumped  off 
and  went  back  of  the  caboose  whldi  they  had 
been  pulling  on  track  3  and  found  Hr.  Walk- 
er lying  in  about  the  center  of  that  track, 
crushed  so  that  he  died  In  about  45  minutes 
after  he  was  found.  The  conductor  of  what 
we  call  train  Na  60,  Eelf  ner,  testified  that  he 
saw  Walker  just  as  his  train  (the  engine 
and  caboose  on  No.  3]  pulled  out;  he  was 
then  walking  between  tracks  3  and  4  and 
about  5  or  6  car-lengths  in  front  of  the  tend- 
er, which  was  on  track  3.  He  was  walking 
east,  with  his  back  to  them.  He  next  saw  his 
body  between  the  rails  of  track  3;  he  was 
badly  mashed.  When  he  saw  Walker's  body 
the  engine  bad  nm  about  10  or  12  car-lengths, 
he  counting  a  car-length  at  32  feet  (The  en- 
gineer and  fireman  give  a  car-length — "as 
about  40  feet")  He  testified  that  he  had  not 
heard  any  beU  rung  or  whistle  blown  on  his 
englna 

A  boy,  who  was  standing  on  the  back  plat- 
form of  the  caboose,  and  who  first  discovered 
Walker's  body  lying  in  track  3  and  about  20 
feet  in  the  rear  end  of  the  caboose,  notified 
the  conductor.  If  a  bell  had  been  rung  or  a 
whistle  sounded  when  the  engine  started  on 


track  8,  this  witness  testified  that  be  bad  not 
heard  either ;  did  not  notice  any  sound  from 
either,  and  that  the  engine  had  run  "3  blocks" 
from  its  starting  point  when  it  ran  over  Mr. 
Walker. 

Another  witness  of  the  accidott,  a  barber, 
testifying  for  plalntifC,  said  that  his  shop  was 
a  block  west  of  the  Wabash  depot  and  near 
the  south  track  and  that  he  had  been  going 
back  and  forth  across  the  yard  and  acro'ss 
these  tracks,  making  collections  on  the  street 
on  the  north  side  of  the  tracks  or  yard.  Go- 
ing along  east  between  tracks  2  and  3,  he  met 
a  friend.  He  had  passed  about  3  blocks  east 
and  beyond  the  engine  and  caboose  standing 
on  track  3,  and  meeting  this  friend,  stopped 
to  talk  with  him.  He  was  to  the  south  <tf 
track  3,  and  looking  west  up  that  track,  and 
while  he  ^ras  talking  to  this  friend,  he  saw 
a  man  walking  east  down  track  No.  3.  The 
man  was.  walking  between  the  two  rails  of 
track  No.  3.  He  seemed  to  have  a  book  in 
one  hand  and  a  pencil  in  the  other.  While 
witness  did  not  see  the  pencil,  every  once  In  a 
while  he  would  see  this  man  look  up  to  the 
cars  on  the  track,  and  appeared  to  be  taking 
their  numbers.  The  man  was  walking  slow- 
ly. Witness  saw  an  engine  coming  up  slowly 
behind  this  man.  When  be  first  saw  it,  it 
was  about  a  block  west  of  the  man,  moving 
east  In  the  same  direction  this  man  was 
walking,  and  about  150  feet  west  of  the  man. 
The  en^e  was  backing  toward  the  east  and 
as  this  man  on  the  track  walked  slowly  down 
the  track  he  was  lo<dUng  at  the  book  which 
he  bad  in  bis  hand,  part  of  the  time  looking 
at  that  and  then  looking  up.  This  man  on 
the  track  had  walked  a  block  or  such  a  mat- 
ter from  the  time  witness  first  saw  him  until 
he  was  bit  A  block,  he  thought,  was  about 
150  feet.  The  engine  was  running  slowly 
down  behind  the  man  and  on  the  same  track. 
Asked  If  this  engine  moving  east  on  track  3 
had  given  any  signal  of  any  kind  while  run- 
ning along  the  track,  he  answered,  "If  it  did 
I  didn't  hear  It ;"  that  his  hearing  was  good. 
He  saw  the  engine  "creeping  up"  on  this  man, 
who  was  walking  along  track  3,  and  noticed 
it  was  not  making  any  ndlse.  "The  engine 
creeped  up  on  him,"  said  the  witness,  "and 
knocked  him  down  and  he  fell  face  foremost 
and  be  scrambled  like  he  was  going  to  get 
up  but  it  passed  over  him."  Witness  then 
saw  a  man  Jump  off  the  back  end  of  the  ca- 
boose and  run  toward  the  man  so  lying.  At 
the  time  witness  did  not  know  who  this  man 
was  that  had  been  run  over  but  afterwards 
identified  him  as  Charles  W.  Walker.  On 
cross-examination  this  witness  said  he 
thought  the  engine  had  moved  about  2  blocks, 
after  he  saw  it,  until  it  hit  Walker.  The  rear 
end  of  the  tender,  which  was  in  front  hit 
him.  When  it  hit  Walker  it  was  about  half  a 
block  from  witness. 

There  was  evidence  to  the  effect  that  the 
engineer  of  the  engine  on  track  3  was  sitting 
in  a  seat  on  the  south  side  of  the  engine  and 
looking  out;  the  fireman  on  the  north  side. 
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also  looking  out.  The  barber  witness  before 
referred  to,  testified  that  he  saw  the  engineer 
In  his  seat  and  looking  ont  of  his  cab  window 
at  witness  and  his  friend,  who  were  south  of 
track  3  and  east  of  "train  No.  BO."  The  en- 
gineer testified  that  be  knew  many  people 
were  at  work  in  the  yard  in  the  vldnlty  of 
where  Walker  was  killed,  going  back  and 
fqrth  over  the  tracks;  that  the  trainmen 
worked  around  there  In  such  numbers  that 
the  yard  at  that  place  "was  a  sort  of  beehive 
of  human  Industry,"  and  that  on  this  occa- 
sion he  had  continued  to  run  his  engine  down 
through  this  yard  without  ringing  any  bell, 
after  ringing  It  as  the  engine  first  started, 
and  without  sounding  the  whistle;,  that  he 
knew  people  were  liable  to  cross  and  re-cross 
there.  He  testified  positively  that  he  did  not 
see  Walker  on  his  side  of  the  track,  that  is 
on  the  south  side  of  the  track,  and  as  before 
noted,  he  and  the  fireman  testified  that  while 
they  had  seMi  Walker  going  along  the  space 
between  the  third  and  fourth  tracks,  they 
did  not  see  him  after  the  engine  started,  and 
did  not  see  him  between  the  rails  of  track  S. 

There  was  also  evidence  to  the  effect  that 
not  only  the  employes  of  the  railroad  com- 
pany used  this  yard  with  great  frequency, 
crossing  and  re-crossing  these  tracks,  but 
that  other  persons — the  public — very  often 
so  used  them. 

At  the  close  of  the  evidence  In  chief  and 
again  at  the  close  of  all  the  evidence,  defend- 
ant, as  before  noted,  demurred.  These  de- 
murrers were  overruled,  defendant  except- 
ing. 

At  the  Instance  of  plaintiff  the  court  gave 
two  instructions.  The  first  Is  very  long  and 
we  will  not  set  it  out.  The  second  was  as  to 
the  measure  of  damage  and  we  do  not  under- 
stand any  objection  is  lodged  to  it 

At  the  instance  of  defendant  the  court  gave 
three  instructions  and  refused  9  asked  by  It 
It  also  gave  two  Instructions  asked  by  defend- 
ant but  modified  them.  We  will  refer  to 
these  modifications  and  to  plaintiff's  first  In- 
stmction  hereafter.  Of  its  own  motion  the 
court  gave  the  jury  instructions  as  to  the 
number  necessary  to  concur  in  a  verdict  and 
the  form  of  verdict  to  be  returned,  according 
to  whether  the  finding  was  for  plaintiff  or 
defendant  There  was  a  verdict  for  $5,000, 
Judgment  following,  from  which  defendant 
has  duly  appealed,  filing  a  motion  for  new 
trial  as  well  as  in  arrest  of  Judgment. 

J.  li.  Mlnnis,  of  St  Louis,  and  David  H. 
Robertson,  of  Mexico,  Mo.,  for  appellant 
Fry  &  Rodgers,  of  Mexico,  Mo.,  and  Barclay, 
Fauntleroy  ft  Oullen,  of  St  Loula,  for  re- 
spondent 

BETNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  Lieamed  counsel  for  appellant 
both  Orally  and  by  printed  brief  have  ar- 
gued the  case  with  great  ability,  and  have 
presented  many  grounds  on  which  they  dalm 
the  Judgment  should  be  reversed.  Their 
main  contentious,   however,   and  those   on 


whidi  we  think  the  case  tarns,  are  covered 
by  their  first  ground,  in  which  it  \a  argued 
that  the  petition  does  not  state  a  cause  of 
action  and  that  the  court  erred  in  overruling 
defendant's  objection  to  the  introduction  of 
any  evidence. 

[1  ]  It  is  urged  under  this,  that  as  the  peti- 
tion charges  that  the  operatives  of  the  engine 
could  have  seen  decedent  on  the  track,  it  neo 
essarily  follows  from  such  alleged  fact  that 
the  decedent,  by  looking,  could  have  seen  the 
engine,  therefore,  in  falling  to  see  the  engine 
and  allowing  himself  to  be  struck  thereby, 
decedent  was  guilty  of  such  contributory  neg- 
ligence as  bars  a  recovery.  We  cannot  agree 
to  the  proposition,  on  the  facts  here,  that 
because  the  petition  charges  that  the  dece- 
dent could  have  seen  the  approaching  engine, 
and  that  failing  to  see  It  and  get  out  of  dan- 
ger, he  was  guilty  of  contributory  negligence 
barring  recovery.  The  cases  dted  do  not 
support  any  such  doctrine.  The  question 
here  as  to  that  is,  not  could  he  see,  but  did  he 
see  the  approachli^  danger,  and  was  be 
warned  of  it 

[2]  It  is  further  urged  that  notwithstand- 
ing there  was  a  failure  to  sound  the  bell  and 
whistle,  and  that  sudi  failure  may  have  been 
negligence,  that  unless  the  petition  states  a 
cause  of  action  for  a  recovery  under  the  hu- 
manitarian doctrine,  there  can  be  no  recov- 
ery. It  being  urged  that  the  petition  charged 
that  the  decedent  was  not  actually  seen  but 
that  he  could  have  been  seen  by  the  use  of 
ordinary  care,  and  that  as  the  decedent  was 
an  employs  in  the  switch  yards  there  was 
no  duty  to  keep  a  lookout  for  him,  and  the 
petition  "finally  fails  to  state  a  cause  of  ac- 
tion." 

Degonia  v.  St  Louis,  Iron  Mt  ft  Southern 
By.  Co.,  224  Mo.  564,  123  S.  W.  807 ;  Cahlll 
▼.  Chicago  ft  Alton  By.  Co.,  205  Mo.  393,  103 
S.  W.  632;  Gabal  v.  St  Louis  &  San  Fran- 
cisco B.  B.  Co.,  251  Mo.  257,  158  S.  W.  12. 
are  relied  on  in  support  of  the  main  argu- 
ment Particular  reliance  Is  placed  upon  the 
decision  in  the  Oabal  Case.  On  the  facts  in 
the  case  before  us  we  do  not  think  that  any 
of  these  cases  are  applicable.  The  prevail- 
ing idea  in  the  Degonia  Case  and  those  fd- 
lowing  it,  is  that  the  eaglneer  managing  the 
train  had  a  right  to  expect  a  clear  track  at 
the  place  where  the  employes  were  working. 
Not  only  do  no  such  facts  appear  here,  but 
the  direct  opposite  is  the  case.  The  oiwra- 
tires  of  this  engine  on  track  No.  3,  as  well  as 
all  others  moving  their  engines  In  this  yard, 
had  no  reason  to  expect  a  clear  trade;  on 
the  contrary,  they  knew  that  it  was  more  tn 
the  nature  of  a  concourse,  a  place  resorted  to, 
not  only  by  the  employes  In  the  discharge  of 
their  ordinary  work  for  the  railroad  compa- 
ny but  by  other  people ;  that  outsiders  were 
constantly  In  the  habit  of  crossing  these 
tracks  In  this  yard.  Bence  we  hold  that  the 
duty  was  clearly  upon  them  to  be  on  their 
guard  for  persons  apt  to  be  crossing  or  using 
the  tracks,  and  It  behooved  Oxem,  when  they 
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were  moTlng  their  engines  through  this  yard, 
not  only  to  be  on  guard,  bat  to  give  at  least 
some  aign  or  signal  of  the  fact  that  they  were 
moving  along  the  tracks  through  the  yard. 
The  rule  of  the  company  given  in  evidence  re- 
quired that  "The  engine  bell  must  be  rung 
when  engine  is  about  to  move."  Api)ellant  re- 
lies on  this  rule  as  not  only  conduslve  but  as 
exclusive.  There  was  also  another  rule  given 
In  evidence  that  "The  unnecessary  use  of  ei- 
ther bell  or  whistle  Is  prohibited."  This  Is 
also  claimed  as  In  effect  prohibiting  the  ring- 
ing of  the  bell  while  running  through  the 
yard.  These  are  printed  rules.  There  was 
testimony  tending  to  prove,  that  outside  of 
these  printed  and  promulgated  rules.  It  was 
the  habit  and  custom  of  those  moving  the 
engines  down  through  the  ^yard,  to  keep  the 
bell  ringing  and  to  sound  the  whistle  while 
moving.  As  held  by  our  court  in  Lewis  t. 
Wabash  BaUroad  Oo.,  142  Mo.  App.  S85,  loc. 
dt  597,  121  S.  W.  1090,  1093: 

"If  a  settled  custom  or  usage  has  been  fol- 
lowed with  the  sanction  of  the  company,  this 
was  in  effect  a  rule  which  plaintiff  was  entitled 
to  have  observed  for  his  protection,  and  the  vio- 
lation of  It  was  as  much  a  tort  as  If  it  had  been 
printed  and  published." 

Willie  it  is  true  that  the  rule  introduced 
In  evidence  required  the  bell  to  be  rung 
"when  an  engine  is  about  to  move,"  It  does 
not  follow  from  this  that  by  custom  this  rule 
may  not  have  been  enlarged  and  extended  to 
cover  the  movement  of  trains  tbrongh  the 
yard,  and  leqnlre  the  bell  to  be  nmg  while 
the  engine  was  moving  through  the  yard. 
There  was  evidence  here  of  sodi  a  rule  and 
custom  and  that  is  as  binding  as  if  made  by 
formal  promulgatlcm.  Nor  do  we  understand 
that  the  rule  prohibiting  the  unnecessary  use 
at  either  bell  or  whistle  is  here  aK>licabIe. 
"Unnecessary"  is  a  very  flexible  word. 
It  surely  does  not  mean  to  say  that  it  is  un- 
necessary to  soimd  any  warning  in  a  place 
of  danger,  as  here;  a  place  of  common  and 
frequent  us&  If  it  means  that,  it  Is  unrea- 
sonable. It  Is  true  that  In  Aerkfets  v.  Hum- 
phreys, 146  U.  S.  418,  loc.  cit  420,  12  Sup.  Ct 
8SB,  836  (36  L.  Ed.  758)  Mr.  Justice  Brewer 
has  said : 

"The  ringing  of  bells  and  the  sounding  of 
whistles  on  trains  going  and  coming,  and  switch 
engines  moving  forwards  and  backwards,  would 
have  simply  tended  to  contusion." 

While  this  part  of  Mr.  Jastloe  Brewer's 
opinion  Is  quoted  by  our  Supreme  Oourt  in 
the  Cahlll,  Degonla  and  Oabal  Cases,  supra, 
we  do  not  think  it  has  been  ai^lied  as  con- 
trolling tn  such  a  case  as  here  before -us  by 
our  ooorts.  Certainly  on  their  facts  none  of 
those  cases  meet  the  case  now  before  us.  In 
Morgan  ▼.  Wabash  By.  Co.,  159  Mo.  262,  60  S. 
W.  193,  Judge  Valllant  has  by  implication, 
and  in  Bender  v.  Weber,  250  Ma  551,  loc.  dt. 
861,  157  S.  W.  570,  572,  46  U  B.  A  (N.  8.) 
121,  Judge  Lamm  has  expressly  held : 

"In  the  next  place,  a  good  rale,  of  every  day 
isrvloe,  is  that  Judgments  of  appellate  coiirt« 
on  one  state  of  facts  may  not  be  applied  auto- 
matically to  another  state  of  facts,  but,  contra, 
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the  general  laagnage  in  decisions  must  be  read 
in  the  dry  light  of  the  very  case  held  in  Judg- 
ment, and  not  otherwise." 

State  ex  reL  Bixby  et  al.  v.  Erelsmann, 
241  Mo.  231,  loc.  dt.  238  et  seq.,  146  S.  W. 
801,  is  dted  for  this,  which  see.  Even  with 
that  rule  In  mind,  it  seems  to  us  that  the 
case  which  most  nearly  announced  the  one 
here  applicable  is  that  of  Morgan  v.  Wabash 
By.  Co.,  supra.  It  Is  true  that  that  case 
was  one  in  which  It  was  a  trespasser  on  the 
tracks  who  had  been  run  over  and  killed. 
But  it  has  many  features  In  common  with 
those  here  present  and  we  think  it  here  ap- 
plicable In  its  announcement  of  tbe  duty  on 
the  part  of  those  operating  a  locomotive,  who, 
by  reason  of  the  tact  that  the  locomotive  was 
running  badcwards,  with  its  tender  loaded 
and  piled  np  above  so  as  to  prevent  those 
on  the  engine  seeing  ahead,  to  exercise  due 
care,  and  In  fixing  a  llabTlity  on  the  employ- 
er for  damages  for  neglect  In  using  due  care 
to  guard  against  persons  on  the  track. 

In  the  case  at  bar  there  was  evidence  from 
which  the  Jury  had  a  right,  notwithstanding 
the  evidence  to  the  contrary  by  the  engineer 
and  fireman,  to  find  that  these  men  were  neg- 
ligent in  not  taking  any  precaution  to  see 
that  the  decedent  or  others  were  not  walking 
along  the  track.  There  la  strong  and  persua- 
sive evidence  that  Mr.  Walker  was  doing  so 
in  entire  obliviousness  of  approaching  danger. 
Nor  had  he  any  reason  to  antidpate  danger. 
He  knew  the  engineer  and  fireman  had  seen 
him  walking  along  toward  the  east;  that 
the  fireman  knew  he  was  going  to  the  cars  at 
the  far  eastern  end  of  track  4 ;  that  he  was 
in  close  vicinity  to  the  train  on  track  3; 
that  it  gave  no  indication  of  any  Intended 
movement,  and  he  had  a  right  to  expect  that 
if  it  did  move  it  woTild  give  some  signal  to 
manifest  that.  The  testimony  for  defendant 
itself  tends  to  show  that  this  engine  Just 
"glided"  or  "drifted"  along  before  overtaking 
and  running  over  the  decedent,  making  no> 
noise.  A  witness  for  plaintiff  said  it  Just 
came  "creeping"  along  towards  Walker. 
Both  the  engineer  and  flronan  admit  that 
they  saw  decedent  walking  down  between  the 
tracks  Just  before  or  as  they  started.  The 
fireman  said  be  knew,  or  supposed.  Walker 
was  going  down  to  take  the  numbers  of  the 
cars  on  the  far  east  end  of  track  No.  4.  Bach 
of  them  testified  that  looking  out  on  the  north 
and  south  sides  of  the  engine,  they  did  not 
afterwards  see  him.  What  then  had  become 
of  blmT  Had  the  ground  opened  and  swal- 
lowed him?  He  was  not  In  their  sight.  The 
most  ordinary  care  sbon]^  have  warned  them 
that  as  he  was  not  in  sight,  he  was  apt  to  be 
at  no  place  other  than  in  fr<Rit  of  them  and  <» 
track  3.  The  fact  that  no  one  nearer  than 
70,  or  135,  or  165,  feet  in  front  of  the  engine 
(and  counsel  for  appellant  claim  that  the  last 
named  measure  has  been  here  demonstrated 
with  mathematical  accuracy,  and  that  such 
demcmstration  of  the  physical  fact  must  pre- 
vail over  the  mere  estimates  of  witnesses  who 
placed  It  at  as  dose  as  36  feet)  could  be  seen 
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from  the  engine  cab,  ougbt  to  have  warned 
them  to  cover  tbls  blind  and  dead  space  by 
some  sort  of  a  lookout  It  was  tbelr  duty 
to  do  BO.  Tbey  bad  no  right  to  drive  this 
ma<^lne  through  this  dead — this  blind — space, 
without  seeing  that  it  was  safe,  free  from  the 
presence  of  passersby.  So  it  was  held  in 
the  Morgan  Case,  supra,  and  in  that  case 
those  in  control  of  the  engine  had  a  ri^t 
to  expect  a  clear  track.  Here  they  had  no 
such  right ;  on  the  contrary,  they  were  back- 
ing down  through  a  place  in  common  and  fre- 
quent use. 

There  Is  no  evidence  that  at  the  time  of 
the  accident  any  train  or  any  engine  was  in 
motion  in  these  switch  yards  other  than  the 
engine  on  track  No.  8;  no  evidence  of  any 
noise  then  and  there  which  would  have  pre- 
vented Walker  from  hearing  a  signal  if  one 
liad  been  given  from  this  engine.  It  is  true 
that  the  engineer  and  fireman  testified  that 
as  they  started  and  as  they  ran  for  a  couple 
ci  car-lengths  the  engine  beU  was  ringing. 
The  conductor  of  their  train,  however,  testi- 
fied that  if  the  bell  was  rung,  be  did  not  hear 
it,  and  so  the  boy  on  the  rear  of  the  caboose, 
and  the  bystander,  the  latter  the  only  eyewit- 
ness testifying  to  the  transaction,  testified. 
Hence  whether  the  bell  was  rung  at  starting, 
and  had  been  kept  ringing  while  going  down 
the  yard,  was  a  question  of  fact  for  the  de- 
termination of  the  jury.  If  the  Jury  found 
as  a  fact  that  no  warning  was  given,  then, 
under  the  facts  here,  defendant  is  liable. 
As  said  by  Judge  Valllant  in  Morgan  v.  Wa- 
bash By.  Co.,  supra,  159  Mo.  loc.  cit.  281,  60 
S.  W.  200: 

'"Sbs  very  composition  of  this  train,  the  neces- 
sity of  running  it  as  it  was,  the  impossibility, 
under  the  circumstances,  of  the  engineer  and 
fireman  seeing  from  their  usual  positions  on  the 
engine  the  track  in  front  of  them,  created  a> 
necessity  for  placing  some  one  of  the  crew  where 
he  could  see. 

In  the  case  at  bar,  without  holding  that  It 
was  necessary  to  have  placed  some  one  of 
the  crew  in  frcmt  of  the  tender,  we  do  hold 
that  it  was  gross  carelessness  and  negligence 
for  the  engineer  to  have  run  this  train 
through  this  ctmconrse,  frequented  by  a  mul- 
titude of  employes  and  outsiders,  silentlyt 
noiselessly  and  without  any  warning  what- 
ever. Ordinary  regard  for  the  safety  of 
human  life,  required  those  operating  such  a 
machine  as  a  moving  locomotive,  to  see  to  it, 
when  running  through  such  a  place  as  this 
yard,  that  they  had  a  clear  track.  Of  that 
duty  the  operatives  of  this  locomotive,  ac- 
cording to  their  own  testimony,  were  oblivi- 
ons. Bules  or  no  rules,  they  had  no  right 
to  run  this  machine  through  this  yard  with- 
out sound  or  warning.  Doing  so,  under  the 
facts  here  present,  the  Jury  had  a  right  to 
find,  as  they  did,  that  defendant  Is  liable. 

With  these  pertiuent  facts  In  the  case, 
which  were  all  l)efore  the  Jury,  it  is  unneces- 
sary to  attempt  to  go  into  the  theories  which 
have  governed  other  cases,  in  an  attempt  to 
palliate  the  obvious  and  gross  carelessness 


and  negligence  of  these  employes  of  the  de- 
fendant in  this  particular  instance. 

Some  point  is  made  against  the  admission 
of  parol  evidence  as  to  the  rules  and  custom 
covering  the  ringing  of  a  beU.  What  we  have 
said  here  disiwses  of  that 

[3]  Referring  to  the  additions  which  the 
court  made  to  the  instructions  asked  by  de- 
fendant we  see  no  error  in  these  additions. 
In  the  first,  as  asked  by  defendant  it  was 
sought  to  instruct  the  Jnry 
"that  it  was  the  duty  of  the  deceased  when  go- 
ing in  and  around  defendant's  yards,  to  make 
use  of  his  faculties  for  his  own  protection  and 
safety,  and  if  you  believe  from  the  evidence  in 
this  case  that  the  deceased  went  upon  the  track 
where  a  train  was  standing  likely  to  soon  move 
in  his  direction,  or  went  upon  the  track  in  front 
of  an  approadiing  train,  without  looking  or 
listening  for  said  train,  and  if  by  the  exercise 
of  ordinary  care  on  his  part  he  coold  have 
seen  said  approaching  train  but  failed  to  do  so, 
and  was  thereby  run  over  and  killed,  then  he 
was  guilty  of  contributory  negligence  and  the 
plaintiff  cannot  recover  and  it  is  yoar  duty 
to  return  a  verdict  for  the  defendant" 

In  the  other  instmction  as  asked  by  de- 
fendant the  court  was  asked  to  instruct  the 
Jury 

"ttiat  under  the  law  of  this  case  it  was  the  duty 
of  the  deceased  in  going  upon  tracks  in  and 
around  the  defendant's  yards  to  look  out  for 
his  own  safety  and  the  defendant's  agents  in 
charge  of  said  engine  were  under  no  du^  to 
noti^  him  of  their  approach  unless  they  saw 
him  in  a  place  of  imminent  peril  and  about 
to  be  struck  and  injured." 

To  the  first  of  these  InstmctlonB  the  court, 
over  the  objection  of  defendant  added  a 
proviso  to  the  effect  ttiat  they  should  so 
find, 

"unless  you  further  Iwlieve  from  the  evidence 
that  when  decedent  was  on  the  trade  and  the 
train  was  approaching  him,  the  agents  of  de- 
fendant in  charge  of  the  engine  saw  deceased 
in  a  place  of  imminent  peril  or  could  have  seen 
deceased  in  a  place  of  imminent  peril,  by  the 
exercise  of  ordinary  care  on  their  part  in  time 
to  have  stopped  the  engine  and  avoided  injuring 
deceased." 

And  the  court  added,  over  the  objection 
of  defendant  to  the  other  Instruction  the 
proviso  that  tbey  should  find  for  defendant 
"unless  they  saw  him  (Walker)  in  a  place  of 
imminent  peril  and  about  to  be  struck  and  in- 
jured, and  unless  by  the  exercise  of  ordinary 
care  defendant's  agents  in  charge  of  said  engine 
could  have  become  aware  that  deceased  was  in 
a  position  of  imminent  peril  in  time  to  have 
■topped  the  engine  and  avoided  injuring  him." 

We  see  no  error  in  the  addition  of  these 
provisos  to  tliese  two  instructions.  In  eacA  of 
them  the  court  submitted  as  one  of  the  ques- 
tions of  fact  whether  the  employes  of  defend- 
ant "saw"  the  decedent  in  a  place  of  imminent 
periL  So  it  did  in  the  first  instruction  given 
at  the  Instance  of  plaintiff.  So  plaintiff  also 
alleged  in  her  petition,  although  appellant 
asserts  the  contrary  in  Its  dtaUenge  of  that 
petition.  It  is  true  that  at  the  instance  of 
defendant  appellant  here,  the  court  gave  an 
instruction,  the  first  sentence  of  which  reads: 

"The  court  instructs  the  jury  that  plaintiff 
admits  in  this  case  that  the  decedent  was  not 
seen  on  the  track  in  front  of  the  engine  by  the 
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defendant'!  agenta  and  aervants  in  charge  of 
said  engine." 

Tliis  so-called  admission,  as  we  understand, 
is  supposed  to  be  drawn  entirely  from  the 
opening  statement  of  tlie  case  by  one  of  the 
counsel  for  plaintiff.  We  do  not  find  any 
admission  as  broad  as  tliis  in  the  opening 
statement  of  counsel,  nor  do  we  find  it  any- 
where in  the  abstract  We  cannot  agree  to 
the  claim  of  counsel  for  appellant,  that  there 
was  no  evidence  that  those  in  charge  of  the 
engine  actually  saw  decedent  on  the  track 
and  In  front  of  the  engine  as  it  moved  along 
the  track.  We  do  find  there  was  substan- 
tial evidence  from  which  the  Jury  might  And 
that  those  in  charge  of  the  engine  did  see 
Walker  on  the  track  and  in  a  place  of  danger, 
and  apparently  unconscious  of  danger,  when 
he  was  more  than  "a  block"  in  front  of  the 
tender  and  walking  east  on  the  track.  He 
was  seen  by  a  witness  to  be  walking  east 
along  the  center  of  track  No.  3,  when  be 
(Walker)  was  about  "a  block"  in  front  of  the 
tender,  the  engine  then  moving  east,  and 
ttiis  witness  says  the  engineer  was  looking 
that  way.  Decedent  walked  about  a  blqck 
while  the  engine  was  covering  two  blocks 
and  following  him.  Coupled  with  this  is  the 
engineer's  testimony  that  the  engine  ran  11 
or  12  car-lengths  (the  length  of  a  car  being 
used  as  40  feet)  from  the  time  it  started  to 
move  until  the  engineer  was  told  of  the  acci- 
dent, and  there  is  testimony  that  Walker's 
body  was  first  seen  about  20  feet  behind  the 
rear  of  the  caboose,  after  the  engine  stopped. 
As  the  "train"  consisted  of  only  the  tender, 
engine  and  caboose,  a  Jury  would  be  warrant- 
ed in  finding  that  Walker  was  more  than  165 
feet  from  the  tender  when  the  latter  started, 
and  thus  in  view,  and,  furthermore,  there  is 
evidence  that  Walker  could  have  been  seen 
when  as  close  as  35  feet  from  the  tender.  So 
even  if  a  man  on  the  track  had  to  be  165  feet 
In  front  of  the  tender  before  the  engineer 
could  see  him,  the  Jury  could  find  that  Walk- 
er was  in  view  of  the  engineer,  who,  accord- 
ing to  the  evidence,  was  looking  east  down 
the  track  directly  toward  decedent 

The  law  here  applicable  to  tMs  phase  of 
the  case  is  well  stated  in  Lynch  v.  Chicago  & 
Altoa  R.  B.  Ca,  208  Mo.  1,  loc.  dt  28,  106  S. 
W.  68,  76,  thus: 

"It  is  also  in  evidence  that  when  this  engine 
returned  east  following  the  deceased,  it  was 
running  backward  with  the  tender  in  front  and 
it  was  not  only  their  (those  in  charge  of  the 
engine)  du^  under  such  circumstances  to  keep 
a  lookoot,  but  the  evidence  shows  that  only 
a  very  few  minutes  before  they  struck  him  they 
were  actually  looking  ahead.  £Vom  the  time 
they  tnmed  tlie  curve  east  of  tha  coal  chute 
unUl  they  struck  him,  the  track  was  straight 
and  onobstmcted  and  the  day  was  clear  and 
bright  and  there  was  absolutely  nothing  to  keep 
tbem  from  seeing  an  object  as  large  as  a  veloci- 
pede with  a  man  upon  it  Even  it  they  had  tes- 
tified that  nnder  these  circumstances  they  did  not 
see  Lyndi,  the  jury  were  not  bound  to  accept 
their  statement  as  true.  Payne  v.  Railroad,  186 
Mo.  loc.  dt  67S  [38  S.  W.  308].     As  said  in 


the  Rine  Case,  100  Ho.  228,  loc.  dt  235  [12 
S.  W.  640],  knowledge,  like  actual  notice,  may 
be  proved  by  direct  evidence  or  it  may  be  in- 
ferred from  facts  and  circumstances;  when  it 
is  inferred  from  the  facts  and  drcumstances  it 
is  as  actually  knowledge  as  when  proved  bv 
direct  evidence ;  an  opportunity  to  know  will 
under  some  cirenmstances  go  far  to  show  knowl- 
edge, and  under  other  circumstances  it  may  l>e 
of  Uttle  value." 

Here  as  in  the  Lynch  Case,  the  track  was 
straight,  the  day  clear,  and  the  engineer  was 
apparently  looking  ahead.  Under  the  evi- 
dence in  this  case,  this  quoted  clause  of  tbla 
instruction,  asked  by  appellant,  should  not 
have  been  given.  Not  only  is  it  contrary  to 
substantial  evidence  but  it  is  Inconsistent 
with  others  given,  as  noted.  Where  instruc- 
tions are  Inconsistent  and  conflicting,  we  are 
to  determine  which  is  erroneous,  and  where 
the  error  Is  in  that  given  at  the  instance  of 
appellant,  It  cannot  complain.  Thompson  t. 
Moon  Buggy  Co.,  156  Mo.  Api>.  597,  loc.  dt 
600,  and  cases  there  cited,  134  S.  W.  1088. 

Other  points  are  made  by  the  very  learned 
and  industrious  counsel  for  appellant  which 
we  do  not  think  necessary  to  discuss  in  the 
view  we  have  taken  of  the  real  Issue  In  the 
case.  On  tbo  evidence  this  was  a  case  for  the 
Jury.  Their  verdict  Is  supported  by  substan- 
tial evidence.  We  see  no  material  error  In  the 
instructions  given  at  the  Instance  of  the  re- 
spondent 

Our  conclusion  upon  consideration  of  the 
whole  case  is  that  there  Is  no  reversible  error 
present  and  that  the  Judgment  of  the  circuit 
court  fllionld  be  and  It  Is  afiSrmed. 

NORTONI  and  ALLEN,  JJ.,  concur. 


STATE  V.  THORNBURGH  et  aL    (No.  14189.) 

(St  Loois  Conrt  of  Appeals.    Missouri.    Fel>. 
8,  1916.) 

Bail  «=>04— Scibe  Facias— Appkai^—Rkoobd 

— NONOOMFUANOK  WITH  STATITTX  AKU  Rxn.E8 

—Dismissal. 

An  appeal  in  scire  facias  proceedings  on 
forfdture  of  a  bond,  where  there  is  no  bill  ojf 
exceptions,  and  the  petition  for  scire  facias,  the 
answer  of  defendant  a  sureties,  and  their  motion 
for  new  trial  and  in  arrest  of  judgment  are  not 
in  the  transcript,  while  no  assignments  of  er- 
ror or  briefs  are  filed,  will  be  dismissed  for 
failure  to  comply  with  the  statute  and  the  rules 
of  the  Court  of  Appeals. 

[Ed.  Note.— For  other  cases,  see  BaiL  Cent 
D^.  SS  418-^23 ;   Dec.  Dig.  «=»04.] 

Appeal  from  Circuit  Court,  Wayne  County. 

"Not  to  be  ofllcially  pubUshed." 

Scire  facias  by  the  State  against  Will 
Thomburgh  and  others  to  forfeit  an  appear- 
ance bond.  There  was  Judgment  sustaining 
demurrer  to  the  sureties'  answer,  and  ui>on 
overruling  of  their  motions  in  arrest  of  Judg- 
ment and  for  new  trial,  defendants  appeal. 
Appeal  dismissed. 

J.  F.  Meador,  of  Greenville,  for  the  State. 
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RBTNOLDS,  P.  X  Thia  appears  to  be  a 
proceeding  by  scire  facias  on  forfeiture  of 
a  bond  given  by  one  Will  Tliornbargb,  as 
principal,  and  Ell  Tbornburgh  and  W.  T. 
Hugglns,  as  sureties,  for  the  appearance  of 
Will  Tbomburgh  to  answer  an  information 
filed  by  tbe  prosecuting  attorney  of  Wayne 
county.  Will  Thornburgh  not  appearing  and 
his  sureties  failing  to  produce  his  body  be- 
fore tbe  court,  tbe  recognizance  was  adjudg- 
ed forfeited  and  scire  facias  ordered  to  issue 
against  the  defendant  Will  Thornburgh  and 
his  sureties  BU  Thornburgh  and  W.  T.  Hug- 
gins,  reauirlng  them  to  appear  at  the  suc- 
ceeding t^m  of  the  circuit  court  and  show 
cause  why  the  Judgment  of  forfeiture  should 
not  be  final.  The  sureties  appeared  and  an- 
swered, to  which  answer  the  prosecuting  at- 
torney filed  a  demurrer  which  was  sustain- 
ed. EWng  a  motion  for  new  trial  and  also 
one  In  arrest,  and  these  being  overruled,  an 
appeal  was  taken. 

The  above  appears  by  the  transcript  filed 
with  our  court,  and  that  is  all  that  is  before 
us.  There  is  no  bUl  of  exceptions.  Neither 
the  i)etltion  tot  scire  facias,  the  answer  nor 
the  motions  are  in  the  transcript,  and  no 
assignments  of  error,  no  briefs  filed..  The 
appeal  is  dismissed  for  failure  to  comply 
with  the  statute  and  the  rules  of  this  court 

NOBTONI  and  ALLEN,  JJ.,  concur. 


BARBETT  et  al  ▼.  8T0DDABD  OOTINTT 
et  al.     (No.  1581.) 

(Springfield     Court     of     Appeajs.       Missouri. 

Feb.  16,  19ie.    Bebearing  Denied 

March  11,  1»16.) 

1.  iNXUNcnow  «=3241— liiABiLiTr  ow  Bond— 
RKcrrAXS  of  Bond. 

In  an  action  by  J.  A.  B.  and  others  against 
S.  county,  O.  C.  B.,  and  others,  a  temporary  in- 
junction was  granted  and  a  bond  was  ^iven  re- 
citing the  granting  of  such  injunction  m  a  suit 
then  pending  in  which  J.  A.  B.  and  others  were 
plaintiSs  and  D.  C.  B.  and  others  defendants. 
The  injunction  was  dissolved,  and  a  motion  was 
filed  for  the  assessment  of  damages  on  the  bond 
captioned  "J.  A.  B.  and  Others,  Plaintiffs,  v. 
8.  Gounty  and  Others,  Defendants."  Held, 
that  the  mere  shifting  of  the  name  of  the  sec- 
ond defendant  to  first  place  in  the  tmnd  did  not 
make  the  judgment  on  the  motion  to  assess 
damages  void. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  fi  544-552;   Dec.  Dig.  «»=»241.] 

2.  Affkal  and  Ebbob  ®=>714— Rbcobd— Mat- 
TKBS  Pbesentkd  for  Revibw. 

An  affidavit  by  the  president  of  a  corpo- 
ration, one  of  the  parties  to  a  proceeding,  as  to 
the  dissolution  of  such  corporation,  appearing 
in  appellants'  brief,  but  not  In  the  abstract 
of  the  record  or  bill  of  exceptions,  had  no  place 
in  the  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  2858-2963 ;  Dec.  tOg.  «=> 
714.] 

S.  CoBFORATtoNS  9=3630— Dibsoluttoh—Bti- 
denck  of  Dissolution. 

Rev.  St  1909,  U  2995-3000,  authorizes  the 
dissolution  of  corporations  by  a  judgment  or 
decree  of  the  circuit  court  on  petition  of  the 


corporation,  and  section  8031  provides  Hiat  tiie 
president  or  secretary  of  every  domestic  corpora- 
tion, when  it  shall  dissolve,  is  required  to  file 
with  the  secretary  of  state  an  affidavit  to  that 
effect  and  that  mere  retirement  from  business 
without  dissolution  shall  not  exempt  it  from 
the  requirement  to  make  statutory  reports. 
Held  that  where  no  proceeding  was  ever  start- 
ed under  section  2995  et  seq.  to  dissolve  a  cor- 
poration, an  affidavit  by  its  president  dedaring 
that  it  was  dissolved  by  vote  of  the  stockholders 
and  purporting  to  have  been  filed  in  the  office 
of  the  secretary  of  state  would  not  have  been 
conclusive  proof  of  its  dissolution,  even  though 
properly  in  the  record. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  i{  2482-2486;    Dec  Dig.  «=»63U.] 

4.  CoBPOBATioNS  «=»630  —  DissoLunoir  — 

Pleaoino. 

On  a  motion  to  assess  damages  on  an  in- 
junction bond  naming  a  bank  as  obligee,  the 
claimed  dissolution  of  such  bank  was  a  ques- 
tion of  fact  and  a  defense  to  be  raised  by  an- 
swer, and  not  by  demurrer. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  f§  2482-2486;   Dec.  Dig.  «=>630.] 

6.   COBFOBATIONS   ®=3l591— ACTIONS   AND    PB0> 

OEEDiNos— Effect  ok  Dissolution. 

That  a  bank  named  as  obligee  in  an  in- 
junction bond  was  subsequently  consolidated 
with  another  bank,  and  that  its  stock  was  there- 
upon surrendered  and  canceled,  did  not  prevent 
it  continuing  the  litigation  bT  a  motion  to  as- 
sess damages,  as  a  corporation  may  bring  or 
continue  htigation  to  recover  debts  owing  it 
though  it  has  quit  doing  business,  sold  its  as- 
sets, has  no  property  whatever,  and  has  not 
kept  up  its  yearly  election  of  officera 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  2034,  2368-2372;  Dec.  Dig.  «=> 
691.1 

6.  Injunction    <S=9l48— Tkkfokabt  Ikjuno- 
TioN — Bonds— Requisites. 

Rev.  St  1909,  {  2522,  provides  that  no 
temporary  injunction  shall  issue  untii  plaintiff 
or  some  responsible  perscm  for  him  shall  have 
executed  a  bond  to  the  other  party  to'  secure  the 
amount  or  other  matter  to  be  enjoined  and  all 
damages  occasioned  by  the  injunction,  condi- 
tioned that  plaintiff  will  abide  tiie  decision  made 
thereon  and  pay  all  sums  of  money,  damages, 
and  costs  adjudged  against  him  if  the  injunc- 
tion be  dissolved.  Section  2525  authorizes  the 
entry  of  judgment  against  the  obligors.  Including 
the  damages  assessed.  In  a  suit  by  the  C. 
Bank  and  others  to  restrain  the  placing  of 
county  funds  with  the  bank  of  B.  and  to  require 
them  to  be  placed  with  the  C.  Bank,  a  tempo- 
rary injunction  was  granted  and  a  bond  was 
given  securing  the  carrying  out  by  tbe  C.  Bank 
of  its  undertaking,  and  providing  that  if  the  C. 
Bank  should  pay  to  the  Bank  of  E.  whatever 
damage  it  might  sustain  from  the  injunction  U 
it  was  finally  decided  that  the  injcmction  ougiit 
not  to  have  been  granted,  then  the  obligation  to 
be  void ;  otherwise  to  remain  in  full  force  and 
effect  Held,  that  the  bond  was  a  valid  statu- 
tory bond ;  as,  striking  out  as  surplusage  the 
part  concerning  the  placing  of  the  money  with 
the  C.  Bank,  it  met  the  requirements  of  the 
statute. 

[Ed.  Note.— SV>r  other  cases,  see  Injunction, 
Cent  Dig.  {{  323-334;    Dec  Dig.  <S=>14S.] 

7.  Injunction    9=9241— Bonds-Assessment 
of  Damages— Notice  of  Motion. 

The  filing  of  an  injunction  bond  gives 
Jurisdiction  over  the  sureties  and  authorizes  the 
assessment  of  damages  against  the  sureties  on 
notice  to  plaintiffs  of  the  motion  to  assess  dam- 
ages. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  J!  544-552;   DecTBig.  (8=»241.] 
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8l  IimmonoN  «s9lS6— Tempobabt  Iirjuao- 

uos— Subjects  of  RELixr. 

Tliough  a  count;  court,  in  contracting  to 
place  the  county  funds  in  a  particular  bank, 
was  acting  in  a  ministerial  capacity,  an  injunc- 
tion isauea  by  the  circuit  court  judge  tempora- 
rily restraining  the  carrying  out  or  such  con- 
tract in  a  suit  in  which  bad  faith  and  illegality 
were  charged  was  not,  as  daimed,  coram  non 
judicc  and  void. 

[£d.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {J  305,  306 ;   Dec  Dig.  «=»136.1 

9.  EsTOFFSL  «=36S— Changs  of  Position. 

Litigants  taking  a  position  in  the  courts 
and  seeking  to  get  the  full  benefit  thereof  can- 
not, when  unsuccessful,  face  about  and  deny 
their  own  assertions. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  {J  165-168;    Dec  Dig.  «=>68.] 

10.  EsToFFEi.  «=»68— Change  of  Position. 

'Where  a  bank  brought  suit  to  enjoin  the 
county  court  from  placing  county  funds  in  the 
custody  of  another  bank  and  to  require  them  to 
be  placed  with  the  plaintiCt  bank,  and  volun- 
tarily signed  a  bond  to  obtain  a  temporary  in- 
junction, and  thereby  obtained  custody  of  such 
funds,  it  could  not,  on  a  motion  to  assess  dam- 
ages from  the  injunction,  deny  that  it  was  such 
a  party  as  could  join  in  and  maintain  such  a 
suit,  e8i>eciaU;sr  where  a  suflSdent  number  of 
citizens  also  joined  with  it  in  such  suit 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  r>ig.  H  166-168 ;    Dec.  Dig.  «=»68.] 

11.  Injunoiion  «=»236— Liabiutt  on  Bond 
— DissoLxmoN  OF  iNJUNcnoR  ok  Change 
of  Venue.  • 

An  injunction  bond  conditioned  for  the 
payment  of  whatever  damage  the  part^  enjoined 
might  sustain  from  the  injunction  if  it  was 
finally  decided  that  such  injunction  ought  not 
to  have  been  granted  did  not  confine  the  final 
diasolntion  of  the  injunction  to  the  circuit  court 
granting  it,  as  the  bond  was  to  be  read  in  the 
light  of  the  law  permitting  changes  of  venue. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {{  529-537;    Dec  Dig.  <S=923e.] 

12.  Apfeal  and   Bbbob  C=al064r-H a bmt.ebb 

EiKOB— INOTBUCTIONS. 

On  a  motion  to  assess  damages  on  a  bond 
given  to  obtain  a  temporary  injunction  restrain- 
big  the  placing  of  county  funds  with  a  particu- 
lar bank,  where  the  undisputed  evidence  that 
the  attorneys'  fee  claimed  was  entirely  reason- 
able, there  was  no  dispute  as  to  the  reasonable- 
ness of  the  obligee's  expense  accounts,  the  tes- 
timony sustained  the  finding  of  the  jury  that 
the  bank  would  have  derived  a  profit  during 
the  time  it  was  deprived  of  the  funds  equal  to 
the  damages  allowed,  plaintib  asked  no  in- 
■trnctians  definitely  fixing  the  limit  of  the 
•mount  that  could  be  allowed  on  each  item,  and 
the. trial  court  required  a  remittitur  reducing 
the  damages  from  $10,000  to  $7,000,  the  error, 
if  any,  in  that  the  instruction  as  to  damages 
was  too  general,  was  not  prejudicial  to  plain- 
tiffs. 

[lid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4218,  4221-4224 ;  Dec.  Dig. 
«=>1064.] 

13.  COOBTS    «=»231    —    JUKISDlOTION    OF    Su- 

pbbmb  ootjbt  and  couet  of  appeals  — 
Cases  in  Which  Counties  abe  Intebested. 
In  a  suit  against  a  county,  the  judges  com- 
posing the  county  court,  a  bank,  and  others  to 
enjoin  the  placing  of  county  funds  with  such 
bank,  a  temporary  injunction  was  granted  and 
anbseqnently  dissolved,  and  a  motion  was  then 
made  to  assess  the  damages  sustained  by  the 
bank  and  county  judges  on  the  injunction  bond. 
A  remittitur  was  entered  of  the  damages  award- 
ed the  county  judges.  Held,  that  the  county 
Tt-as  in  no  way  affected  by  the  judgment  on  the 


motion,  and  an  appeal  lay  to  the  Court  of  Ap- 
peals. 


14.   COTTWS    e=>2Sl    —   JUBIBDIOTION    OF    SC- 

PBBtot  Coubt  and  Cottbt  of  Appeals  — 

Amount  Involved. 

Where  on  a  motion  to  assess  damages  on 
an  injunction  bond  judgment  was  entered  on  a 
verdict  for  $10,000,  but  daring  the  pendency  of 
a  motion  for  a  new  trial  a  remittitur  of  $3,000 
was  filed,  an  appeal  from  the  order  overruling 
the  motion  for  a  new  trial  was  properly  taken 
to  the  Court  of  Appeals,  although  no  new  judg- 
ment for  the  damages  as  reduced  by  the  remit- 
titur was  entered. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dur.  {{'487.  481,  644.  646-648,  650,  662-6§9, 
6^;    Dec.  big.  «=»231.) 

Appeal  from  Clrcalt  Ooort,  How^  County ; 
W.  N,  Evans,  Judge. 

Action  by  John  A.  Barrett  and  others 
against  Stoddard  Comity  and  others.  From 
an  order  overruling  a  motion  for  a  new  trial 
on  a  motion  to  assess  damages  on  an  injnno- 
tion  bond,  plaintiffs  appeal.  B«inanded,  with 
directions. 

Thomas  F.  Lane  and  Olboney  Honck,  both 
of  Cape  Uirardean,  and  J.  L.  Fort,  of  Dex- 
ter, for  appellants.  Mozley  &  Woody  and 
Wammack  &  Welborn,  of  BloMnfield,  for  re- 
spondents. 

FARRIN6TON,  J.  Tbe  opinion  in  this 
case  might  well  be  termed  Revelations,  in 
that  it  undertakes  to  write  the  final  chapter 
of  a  series  of  events  involving  litigation 
which  commenced  on  May  6,  1907.  On  that 
date  the  county  court  ot  Stoddard  county 
was  receiving  bids  for  the  custody  of  the 
county  funds.  The  Bank  of  Essex  made  a 
bid,  as  did  the  City  Bank  of  Bloomfield,  both 
agreeing  to  pay  the  county  the  same  rate  of 
Interest.  On  the  following  day  the  county 
court  awarded  the  contract  to  the  Bank  of 
Essex,  which  bank  then  executed  the  bond 
required  of  a  depositary.  The  whole  rec- 
ord is  convincing  beyond  doubt  that  this  did 
not  suit  the  City  Bank  of  Bloomfield  and  oth- 
er citizens  and  residents  of  Stoddard  county. 
Consequently,  in  the  month  of  July,  1907,  there 
was  Instituted  a  proceeding  seeking  to  enjoin 
the  action  of  the  county  court  in  Its  award  of 
the  county  fimds  as  aforesaid.  That  petition 
for  an  Injunction  was  entitled  John  A.  Bar- 
rett, together  with  over  60  resident  taxpaylng 
citlceng  of  Stoddard  oonnty,  and  the  City 
Bank  of  Bloomfield,  against  the  following 
defendants:  Stoddard  county,  Mo.,  D.  C.  Bol- 
linger, J.  H.  Harper,  T.  W.  Boyd,  judges  com- 
posing the  county  court  of  Stoddard  county. 
Mo.,  J.  A.  Barliam,  county  treasurer  of  Stod- 
dard county,  Mo.,  and  the  Bank  of  Essex,  a 
corporation  of  Essex,  Stoddard  county.  Mo. 
This  petition  charged  bad  faith  and  illegality 
in  the  contract  made  between  Stoddard  coun- 
ty and  the  Bank  of  Etssex,  and  sought  to  re- 
strain the  defendants  therein  from  carrying 
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out  tbe  terms  of  tli«  contract,  and  also  to 
require  the  defendants  to  place  tbe  connty 
funds  with  the  City  Bank  of  Bloomfleld.  A 
temporary  injunction  was  granted  by  the 
circuit  Judge  of  Stoddard  county  restraining 
tbe  defendants  from  carrying  out  the  con- 
tract, and  requiring  that  tbe  county  funds 
be  placed  with  the  City  Bank  of  Bloomfleld. 
The  Injunction  bond  given  In  that  proceeding 
was  signed  by  tbe  City  Bank  of  Bloomfleld 
and  certain  sureties  (9  out  of  tbe  12  being 
plaintiffs  In  the  original  suit),  who  are  to  all 
Intents  and  purposes  tbe  defendants  in  the 
proceeding  now  before  us.  The  bond  was 
double-barreled,  in  that  it  stood  good  for  tbe 
aty  Bank  of  Bloomfleld  carrying  out  its 
undertaking,  and  also  agreed  that  tbe  bonds- 
men "shall  pay  to  said  Bank  of  Essex  what- 
ever damage  it  may  sustain  by  reason  of  tbe 
injunction  hereinbefore  described  and  award- 
ed in  the  suit  above  named,  if  it  be  finally 
decided  that  said  injunction  ought  not  to 
have  been  granted,  then  this  obligation  to  be 
void;  otherwise  to  remain  in  full  force  and 
effect."  That  cause  was  taken  on  change 
of  venue  to  Howell  county  and  tried;  tbe 
decision  being  that  the  temporary  Injunction 
be  dissolved.  The  plaintiffs  in  the  case  took 
an  appeal  to  tbe  Supreme  Court,  where  it 
was  disposed  of  in  an  opinion  affirming  tbe 
Judgment  dissolving  tbe  injunction  and  find- 
ing that  there  was  no  Illegality  or  bad  faith 
in  tbe  contract  made  by  tbe  county  court  of 
Stoddard  county  awarding  the  county  funds 
to  tbe  Bank  of  Essex.  Barrett  et  al.  v.  Stod- 
dard County,  246  Mo.  501,  152  a  W.  43. 

After  this  disposition  of  tbe  principal  case 
by  tbe  Supreme  Court  the  defendants  therein 
filed  a  motion  in  tbe  circuit  court  of  Howell 
county  to  assess  damages  on  the  temporary 
injunction  bond  placing  tbe  damages  to  tbe 
Bank  of  Essex:  (1)  At  $10,000  by  reason  of 
it  having  been  deprived  of  the  use  of  |176,000 
for  a  period  of  over  two  years  because  of 
the  issuance  of  tbe  temporary  injunction; 
(2)  at  $1,100  as  expense  Incurred  in  employ- 
ing counsel ;  and  (3)  at  $500  as  the  expenses 
of  tbe  officers  and  agents  of  tbe  bank  in 
attending  court,  and  placing  tbe  damages 
to  D.  C.  Bollinger  and  J.  H.  Harper  at  $100 
each  as  expenses  Incurred  and  loss  of  time  in 
attending  court  and  in  tbe  necessary  work  of 
defending  tbe  action.  This  motion  to  assess 
damages  was  entitled  J.  A.  Barrett  et  al. 
v.  Stoddard  County  et  al.,  and  in  a  trial  be- 
fore the  circuit  Judge  and  a  Jury  in  Howell 
county  resulted  in  a  verdict  for  the  parties 
filing  tbe  motion  in  tbe  sum  of  $10,000.  Be- 
fore the  moti<m  for  a  new  trial  was  passed 
upon  by  Hon.  W.  N.  E!vans,  the  circuit  judge 
of  Howell  connty,  Bollinger  and  Harper  en- 
tered a  remittitur  of  $100  each,  and  tbe 
Bank  of  Essex  entered  a  remittitur  of  $2,- 
800.  Tbe  Judgment  was  not  written  up  for 
$7,000,  but  remained  on  the  records  as  for 
$10,000.  The  appeal  before  us  is  from  tbe 
order  overruling  the  motion  for  new  trial 


on  the  motion  to  assess  damages  on  tbe  In- 
junction bond.  The  injunction  bond  recites 
that  tbe  City  Bank  of  Bloomfleld  obtained  a 
temporary  injunction  restraining  tbe  defend- 
ants "in  a  certain  suit  now  pending  in  tbe 
circuit  court  of  said  Stoddard  county,  in 
which  J.  A.  Barrett  and  others  are  plain- 
tiffs and  D.  0.  Bollinger  and  othert  [italics 
are  ours]  are  defendants ;  the  object  and  pur- 
pose of  which  suit  is  to  cancel  and  annul  a 
contract  entered  into  by  and  between  the 
county  court  of  said  county  of  Stoddard  act- 
ing for  and  on  behalf  of  said  county,  and 
said  Bank  of  Elssex,"  by  virtue  of  which 
contract  tbe  said  county  court  awarded  tbe 
county  funds  to  the  Bauk  of  Essex  as  de- 
positary for  2  years  and  65  days. 

After  the  institutlcm  of  tbe  original  suit 
the  Bank  of  Elssex  consolidated  with  another 
banking  corporation  in  the  county,  tbe  Farm- 
ers' Bank  of  Essex,  and  all  of  the  stock  of 
tbe  Bank  of  Essex  was  surrendered  and  tbe 
two  banks  put  together.  Tbe  C3ty  Bank  of 
Bloomfleld,  as  appears  by  tbe  evidence,  fail- 
ed with  a  deficit  of  something  like  $100,000. 

[1]  The  bondsmen  now  complain  that  the 
Judgment  rendered  against  them  is  erroneoos 
because  tbe  motion  to  assess  damages  filed 
by  the  defendants  in  the  origiiial  action  was 
captioned  J.  A.  Barrett  and  Others,  Plain- 
tiffs, V.  iStoddard  County  and  Others,  De- 
fendants, whereas  they  recover  in  said  pro- 
ceeding on  a  bond  reciting  that  it  is  given  in 
a  proceeding  which  in  every  detail  showed 
it  was  given  in  the  original  case,  but  in  a 
recital  thereof  appears  to  be  given  in  a 
case  pending  between  J.  A.  Barrett  and  Oth- 
ers, Plaintiffs,  V.  D.  C.  Bollinger  and  Others, 
Defendants.  As  hereinbefore  shown,  Bolling- 
er was  tbe  second  defendant  named  in  tbe 
original  proceeding  asking  for  injunctive  re- 
lief. We  rule  this  contention  against  the 
appellants,  and  hold  that  merely  ohifting  tbe 
name  of  the  second  defendant  to  first  place 
in  the  description  of  the  bond  did  not  make 
tbe  Judgment  void.  The  contention  is  frivo- 
lous, and  needs  no  further  exploitation  in 
this  (pinion  than  to  set  forth  the  facts. 

Appellants  further  contended  in  their  orig- 
inal brief  that  tbe  Judgment  is  erroneous  be- 
cause tbe  City  Bank  of  Bloomfleld  was  not  and 
is  not  a  party  to  the  original  proceeding,  and 
set  forth  an  alleged  complete  transcript  of 
the  proceedings  of  tbe  drcnit  court  of  How- 
ell county  in  whidi  it  was  not 'shown  that 
the  City  Bank  of  Bloomfield  was  a  party. 
However,  when  respondents  bring  forward 
an  additional  abstract  of  tbe  record,  which 
is  not  questioned,  and  whidi  clearly  shows 
that  said  bank  was  a  party  plaintiff,  and  in 
their  brief  call  attention  to  stipulations  sign- 
ed and  filed  in  the  cause  reciting  that  tbe 
City  Bank  of  Bloomfield  was  a  party  plain- 
tiff, tbe  appellants  filed  a  written  admisslOD 
in  this  court  that  tbe  City  Bank  of  Bloom- 
field was  a  party  plaintiOl  Xbe  admlssloo 
disposes  of  this  point 
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[2-S]  It  l8  next  Insisted  by  app^lants  tbat 
before  the  motion  to  assess  damages  was 
filed  the  Bank  of  Kssex  bad  been  dissolved, 
and  was  therefore  incapable  of  maintaining 
a  snlt  or  a  motion  in  tbls  litigation.  There 
Is  set  ont  In  the  brief  filed  by  appellants 
what  purports  to  be  a  certificate  of  the  bank 
examiner,  and  the  affidavit  of  a  man  named 
"J.  P.  Lame,  President,"  declaring  that  by 
nnanlmons  vote  of  the  stockholders  the  Bank 
of  Essex  was  dissolved,  and  this  purports 
to  have  been  filed  in  the  office  of  the  secre- 
tary of  state.  The  brief  states  that  It  also 
appears  that  there  was  a  dissolution  by  a 
vote  of  the  stockholders.  From  what  tbls 
appears  Is  not  disclosed  by  the  record  be- 
fore us  as  neither  the  certificate  of  the  bank 
examiner  nor  the  affidavit  appear  In  the  ab- 
stract of  the  record  or  bill  of  exceptions.  If 
snch  an  affidavit  would  conclusively  show  a 
dissolution  of  a  corporation.  It  has  no  place 
in  this  case,  because,  as  above  stated.  It  Is 
not  in  the  record  before  ns.  Sections  2995, 
2996,  2997,  2998,  2999,  and  3000,  R.  S.  1909, 
set  forth  the  manner  In  which  a  corporation 
may  be  dissolved.  It  Is  not  contended  tbat 
there  was  any  proceeding  ever  started  un- 
der these  sections  to  dissolve  the  Bank  of  Es- 
sex. Section  3031,  R.  S.  1909,  provides  for 
the  filing  of  an  affidavit  when  a  domestic 
corporation  Is  dissolved  and  recognizes  that 
a  domestic  corporation  may  retire  from  busi- 
ness wlthoQt  being  dissolved.  Therefore, 
had  the  affidavit  been  Included  In  the  evi- 
dence brought  to  ns  in  the  record,  it  would 
not  be  conclusive  proof  of  the  dissolution  of 
the  Bank  of  Essex.  While  the  point  was 
raised  by  the  demurrer  to  the  motion  to  as- 
sess damages,  it  was  essentially  a  question 
of  fact  and  one  of  the  defenses  that  must 
have  been  raised  by  answer.  The  only  evi- 
dence we  find  in  the  record  concerning  the 
status  of  the  Bank  of  Essex  is  that  shown 
by  witness  A.  Ij.  Harty.  who  testified  that 
in  the  year  1908  the  Bank  of  Essex  consoli- 
dated with  the  Farmers'  Bank  of  Essex,  that 
when  the  two  banks  consolidated  all  the  stock 
of  the  Bank  of  Essex  was  surrendered  and 
the  two  banks  put  together,  and  that  the 
stock  of  the  Bank  of  Essex  was  canceled. 
A  corporation,  although  it  has  quit  doing 
business,  sold  Its  assets,  having  no  property 
whatever,  and  has  not '  kept  up  its  yearly 
election  of  officers,  may  yet  bring  or  continue 
litigation  to  recover  debts  owtag  It  There 
Is  nothing  in  the  record  before  ns  that  would 
prevent  the  Bank  of  Essex  continuing  this 
litigation  by  the  motion  to  assess  damages  on 
the  injunction  bond.  See  Brookllne  Canning 
&  Packing  Ca  v.  Evans,  163  Mo.  App.  664, 
146  S.  W.  828;  Elliott  v.  Sullivan,  158  Mo. 
App.  496,  137  8.  W.  287;  Youree  v.  Insur- 
ance Co.,  180  Mo.  153,  79  S.  W.  175;  Oxley 
Stave  Co.  v.  Butler  County,  121  Mo.  614,  26 
S.  W.  367. 

[f,  7]  It  Is  urged  tbat  the  bond  in  this  case 
is  not  a  statutory  bond,  but  a  common-law 


obligation.  If  anything.  We  do  not  view  it 
in  this  light  If  all  of  that  part  of  the  bond 
concerning  the  placing  of  the  money  with 
the  City  Bank  of  Bloomfield  be  stricken  out 
as  surplusage,  it  leaves  an  Injunction  bond 
that  meets  the  requirements  of  sections  2522 
and  2525,  R.  S.  1909.  State  ex  rel.  Fisher  Y. 
Rodecker,  145  Mo.  450,  46  S.  W.  1083;  Greene 
County  to  Use  of  Sims  v.  Wllhlte,  29  Mo. 
App.  459;  Rnbelman  Hardware  Co.  v.  Greve, 
IS  Mo.  App.  loc.  dt  9 ;  State  ex  r^  Blanke 
V.  Slayback,  90  Mo.  App.  300.  The  flUng  of 
the  bond  gives  jurisdiction  over  the  sureties 
(Nolan  V.  Johns,  108  Mo.  431,  18  S.  W.  1107 ; 
SutlUI  T.  Montgomery,  115  Mo.  App.  loc.  clt 
596,  92  S.  W.  615;  Joplln  &  Western  Ry.  Co. 
V.  Railroad,  135  Mo.  loc.  dt  554,  37  S.  W. 
640),  and  the  right,  where  notice  of  the  mo- 
tion to  assess  damages  was  given  to  plaln- 
tttts,  to  assess  damages  against  the  sureties 
(Konta  V.  Stock  Exchange,  150  Mo.  App.  loc. 
dt  622,  131  S.  W.  380).  Ten  out  of  the  thir- 
teen bondsmen  were  also  parties  plaintiff  in 
the  original  action. 

[S]  The  appellants  contend  further  tbat  the 
county  court  In  dealing  with  the  county  funds 
in  the  contract  with  the  Bank  of  Essex  was 
acting  In  a  ministerial  capadty  (and  this  Is 
granted),  and  that  the  Injunction  Issued  by 
the  circuit  Judge  of  Stoddard  county  was 
"coram  non  judice  and  void,"  which  is  not 
granted,  and  the  cases  dted  by  appellants 
to  support  the  proposition  fail  to  do  so. 

[t]  The  facts  show  that  the  City  Bank  of 
Bloomfield  had  this  money  all  the  time  that 
the  Bank  of  Essex  was  entitled  to  It  and 
procured  it  by  virtue  of  the  temporary  In- 
junction (not  writ  of  prohibition)  and  the 
bond  given  which  was  signed  by  the  City 
Bank  of  Bloomfield  and  the  sureties,  nine 
of  whom  were  plaintiffs  In  the  original  suit 
Litigants  will  not  be  permitted  in  courts  of 
justice  to  take  a  position  and  seek  to  get  the 
full  benefit  thereof,  make  a  failure,  and  then 
face  about  and  deny  their  own  assertions. 
City  of  St  Louis  V.  United  Rys.  Co.,  263  Mo. 
loc.  dt  427,  428,  174  8.  W.  85. 

[10]  The  contentions  made  by  the  appel- 
lants that  under  the  statute  upon  which  the 
original  petition  for  an  Injunction  was  based, 
the  City  Bank  of  Bloomfield  was  not  such  a 
party  or  dtlzen  as  could  join  In  and  main- 
tain such  suit  Granting  that  this  is  true 
for  the  purpose  of  a  disposition  of  this  case, 
the  facts  disclose  that  there  was  a  sufficient 
number  of  dtlzens  who  joined  in  the  peti- 
tion, not  counting  the  City  Bank  of  Bloom- 
field, who,  together  with  the  City  Bank  of 
Bloomfield,  asked  the  circuit  court  to  grant 
them  an  injunction  both  of  a  restraining  and 
mandatory  nature,  which  the  court  did.  As 
before  stated,  this  contest  was  between  the 
two  banks  Itor  this  money,  and,  where  a  cor- 
poration voluntarily  signs  a  bond  In  a  suit 
brought  primarily  for  its  sole  benefit,  and 
where  that  suit  results  in  the  corporation 
receiving  the  fruits  of  the  litigation  which 
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it  witb  otber  plaintiffs  were  demanding,  snch 
corporation  will  not  then  be  heard  to  Bay, 
after  it  has  reaped  Its  benefits,  that  it  was 
an  improper  party  under  the  statute. 

[11]  The  bond,  when  stripped  of  the  redtala 
concerning  the  mandatory  feature  of  the  In- 
junction, as  hereinbefore  stated,  remained  a 
good  statutory  bond,  and  with  such  surplus- 
age left  out  reads: 

"Now,  therefore.  If  the  said  City  Bank  of 
BloomGeld  •  •  •  shall  pay  to  said  Bank  of 
Essex  whatever  damage  it  may  sustain  by  rea- 
son of  the  injanction  hereinbefore  described  and 
awarded  in  the  suit  above  named,  if  it  be  final- 
ly decided  that  said  injunction  ought  not  to  have 
been  granted,  then  this  obligation  to  be  void ; 
otherwise  to  remain  in  full  force  and  effect." 

This  does  not  confine  the  final  dissolving 
of  the  injunction  to  the  circuit  court  of  Stod- 
dard county.  The  bond  must  be  r^d  in  the 
light  of  the  law  permitting  clianges  of  venue. 

[1 2]  Objection  is  made  to  the  form  of  the 
principal  Instruction  given  at  th6  defendants' 
request,  in  that: 

"It  gives  tb«  Jury  a  roving  commiBsion  to  as- 
sess damages  on  the  various  items  gpeciiically 
set  out  and  mentioned  in  defendants'  motion, 
and  authorized  the  jury  in  general  terms  to 
bring  in  a  verdict  for  the  defendants  in  any 
sum  not  to  exceed  $11,800,  and  wholly  failed 
to  furnish  the  jury  any  measure  of  damages 
whatever." 

The  motion  asked  for  |10,000  to  the  Bank 
of  Essex  for  loss  occasicmed  by  it  being  de- 
prived of  $175,000  for  over  two  years,  $1,100 
for  attorneys'  fees  and  expenses,  and  $500 
for  expenses  of  the  officers  and  agents  of  the 
Bank  of  Essex,  together  with  $200  to  the  two 
Judges  of  the  county  court,  making  the  total 
amount  that  could  be  allowed  by  the  Jury 
|$11,800.  The  two  county  Judges  have  elim- 
inated their  expenses  by  a  remittitur.  The 
Instruction  contained  this  language: 

"  •  •  •  In  determining  the  amount  of  dam- 
ages they  ate  entitled  to,  you  will  allow  them  a 
reasonable  sum  to  reimburse  them  for  all  sums 
expended  by  them,  or  which  they  are  obligated 
to  pay,  on  account  of  having  employed  attor- 
neys, if  yon  so  find  they  did  employ  attorneys, 
to  procure  a  dissolution  of  said  temporary  in- 
junction, a  sum  sufficient  to  reimburse  defend- 
ants on  account  of  loss  of  time  in  attending 
court  and  expenses  incurred  in  procuring  the 
dissolution  of  said  temporary  injunction,  anil 
the  loss  sustained  by  the  Bank  of  Essex,  if  any, 
by  reason  of  the  withholding  from  it  of  the  mon- 
ey of  the  county  from  the  9th  day  of  July, 
1907,  to  the  12th  day  of  February,  1900,  not 
exceeding  in  the  aggregate  on  all  claims  for 
damages  the  sum  of  $11,800,  the  amount  set 
forth  in  the  motion  to  assess  damages." 

The  undisputed  evidence  la  that  the  at- 
torney's fee  of  $1,000  was  entirely  reasonable. 
There  is  no  dispute  as  to  the  reasonableness 
ot  the  expense  accounts  sworn  to  by  defend- 
ants' witnesses.  And  the  testimony  clearly 
sustains  the  finding  of  the  Jury  that,  if  the 
Bank  of  Essex  had  had  this  money,  it  would 
have  derived  a  profit  during  the  time  It  was 
deprived  of  the  same  fully  eqdal  to  the 
amount  allowed.  The  plaintUFa  asked  no 
instructl<ms  definitely  fixing  the  Umlt  of  the 
amount  that  could  be  allowed  on  each  Item. 


The  trial  court  required  a  remittitur  of  $2,800 
from  the  Bank  of  Essex,  which,  together  with 
the  remittitur  of  $200  by  the  two  county  Judg- 
es, reduced  the  total  amount  of  the  verdict 
to  $7,000.  The  error.  If  any.  In  that  the  in- 
struction was  too  general,  was  not  prejudicial 
to  the  plaintiffs,  who  failed  to  ask  an  instruc- 
tion making  the  amount  recoverable  definite 
and  certain.  This  was  a  fight  lietween  two 
banks  few  the  custody  of  money ;  both  want- 
ed it,  and  one  was  to  win,  and  the  other  had 
to  lose.  There  is  no  manlfestatloD  that  we 
can  discern  in  this  record  of  any  passion  or 
prejudice  on  the  part  of  the  Jury;  Indeed,  it 
is  not  the  kind  of  a  case  to  Inflame  a  Jury 
or  bring  into  play  their  sympathies. 

[13]  Stoddard  county  was  not  affected  in 
any  way  by  the  Judgment  on  the  motion ;  It 
runs  against  the  bondsmen.  The  proceeding 
was  Incidental  and  ancillary  to  the  principal 
suit  In  which  the  county  was  interested,  and 
which.  In  fact,  did  go  to  the  Supreme  Ck>urt 
on  i^peaL  The  appellate  Jurisdiction  of  the 
present  proceeding  lies  in  this  court. 

[14]  In  conclusion,  we  find  that  the  Judg- 
ment was  entered  for  $10,000  immediately  up- 
on the  return  of  the  verdict,  and  that  during 
the  pendency  of  the  motion  for  new  trial  there 
was  remitted  $3,000  of  the  Judgment,  and  no 
new  Judgment  was  entered.  In  this  condi- 
tion the  amount  Involved,  upon  the  authority 
of  State  ex  rel.  Missouri  Pacific  By.  Go.  v. 
Broaddus  et  aL,  212  Ma  686,  lU  S.  W.  508^ 
was  $7,000 ;  hence  the  appeal  is  to  this  court. 
A  new  Judgment  should  hare  been  entered 
for  $7,000,  and  it  was  the  duty  of  the  defend- 
ants under  the  authorities  dted  In  the  case 
last  above  mentioned  to  see  that  it  was  so  en- 
tered. However,  as  was  said  In  White  ▼. 
Beltz,  129  Mo.  App.  loc.  dt.  310,  106  S.  W. 
601,  It  would  be  Judicial  nonsense  to  dismiss 
the  appeal  for  the  reason  the  circuit  court 
omitted  to  enter  a  proper  Judgment  after  the 
remittiturs  were  made.  Following  Schilling 
V.  Speck,  26  Mo.  489,  and  TUford  ▼.  Bamsey, 
43  Mo.  410,  we  have  looked  into  the  record, 
and,  finding  no  reversible  error  tnterrening 
at  the  trial,  we  will  remand  the  cause  to  the 
circuit  court  of  Howell  county,  to  the  end 
that  It  may  enter  a  Judgment  as  of  the  date 
of  the  overruling  of  the  motion  for  a  new 
trial  for  the  sum  ot  $7,000. 

ROBBBTSON,  P.  J.,  and  ST0BGI8,  J, 
concur. 


CBIDER   BRO&   COMMISSION   CO.  t. 

FABMBRS'  NAT.  BANE  OF  LUIX 

LOW.    (Na  11876.) 

(Kansas  City  Court  of  Appeals.    MissoorL 

March  6,  1916.) 

1.  Banks  and  Banking  «33l94(9)— Deposit— 
Appuoation  to  Dkpositob'b  Drbt. 

Where  a  mortgagor  sells  and  converts  the 
proceeds  of  property  covered  by  chattel  mort- 
gage and  deposits  them  in  his  bank  to  his  own 
credit  as  a  general  deposit,  without  informing 
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tbe  bank  whence  they  came,  he  becomea  a  credi- 
tor of  the  bank  to  the  extent  of  such  deposit,  and 
the  bank  ma;  apply  such  amount  to  the  pay- 
ment of  the  depoBitor'a  indebtedness  to  it,  with- 
out his  consent;  as  money  has  no  earmarks, 
but  paasea  from  hand  to  hand  without  inouiry 
as  to  anybody's  claim  thereto  by  all  who  nave 
no  notice  of  its  origin. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  i  S66;  Dec.  Dig.  «=»134 
(»)-] 

2.  Bakks  akd  BANKmo  «=>15S— Sfboiai.  D>- 

posiT— Dbbt  of  Deposttob. 

Where  a  l>ank  receives  a  deposit  without 
knowledge  that  it  is  the  property  of  another, 
thongh  in  the  custody  of  the  depositor,  under  an 
agreement  with  the  depositor  to  pay  it  over  to 
the  rightful  owner,  the  rdationsmp  of  debtor 
and  creditor  with  respect  to  such  deposit  does 
bot  rise  between  the  Imnk  and  the  depositor. 

[BM.  Note.— For  other  cases,  see  Banks  and 
Banking,  Oent.  Dig.  {{  356,  433-601;  Dec.  Dig. 
«=3l63.] 

8.  Banks  aitd  Banking  «=>154(1) — SpboiaIi 

Deposit— Right  op  Action. 

Id  such  case  the  owner  on  the  tank's  re- 
fusal to  perform  such  agreement  has  an  action 
against  it  as  for  money  had  and  received; 

[E^d.  Note. — For  otlier  cases,  see  Banks  and 
Bonking.  Cent.  Dig.  ff  602,  503,  B16;  Dec.  Dig. 
«=»154(1).] 

4.  Banks  and  Bankino  ®=»164(0)  —  Speciai. 

Deposit— AonoN— Question  fo»  Jubt, 
On  evidence  in  an  action  against  tuink  for 
money  alleged  to  have  been  received  by  it  with 
knowledge  that  it  was  derived  by  piaindfiTs 
mortgagor  from  the  sale  of  mortgaged  cattle  and 
under  an  agreement  with  the  mortgagor  to  pay 
It  over  to  plaintiff  in  satisfaction  of  the  mort- 
gage debt,  held,  that  whether  the  bank  received 
the  money  with  such  notice  and  on  such  agree- 
ment was  a  question  for  the  jury. 

[Kd.  Note. — For  other  cases,  see  Banks  and 
Banking,  Cent.  Dig.  H  530-533;  Dec.  Dig.  «=» 
154(0).] 

Appeal    from    Circuit    Court,    Uvingston 

County;  Arch  B.  Davis,  Judge. 
"iSot  to  be  offldally  published." 
Action   by    tlie   Grlder    Bros.    Commission 

Company  against  the  Farmers'  National  Bank 

ot  Ludlow,  Mo.    Judgment  for  plaintiff,  and 

defendant  avpeMg.    Affirmed. 

J.  M.  Davis  &  Son,  of  Chlllicothe,  and  A.  T. 
Weatherby,  of  Dawn,  for  appellant.  Fred  S. 
Hudson,  of  Chlllicothe,  and  Lozler  &  Morris, 
of  Carrollton,  for  respondent 

JOHNSON,  J.  Plaintiff,  a  live  stock  com- 
mission company,  doing  business  at  the  stock- 
yards in  Kansas  City,  sned  defendant,  a  bank 
o£  Ludlow,  Livingston  county,  to  recover  $2,- 
839.82,  the  proceeds  of  46  head  of  cattle  which 
were  covered  by  chattel  mortgages  held  by 
plaintiff  to  secure  the  purchase  price  of  the 
cattle  which  plaintiff  had  loaned  to  the  mort- 
gagor, C.  F.  WalUs.  The  mortgages  had  been 
duly  filed  In  Carroll  county  where  Wallls 
lived  and  kept  tbe  cattle.  The  petition  al- 
leges that  defendant  received  the  money  with 
knowledge  that  It  was  derived  by  Wallls  from 
the  sale  of  mortgaged  cattle  and  under  an 
agreement  with  him  to  pay  It  over  to  plain< 
tiff  In  satisfaction  of  tbe  mortgage  Indebted- 
nem.    Tbe  answer  Is  a  general  denial.    Ver- 


dlot:  and  Judgment  were  for  plaintiff,  and  de- 
fendant apiiealed. 

Wallls  was  a  farmer  and  live  stock  dealer 
on  an  extensive  scale.  He  had  business  deal- 
ings with  a  number  of  banks  In  nortbcint 
Carroll  and  southern  Livingston  conuttes, 
bnt  for  several  yeaia  had  transacted  his  prin- 
cipal banking  business  with  defendant,  to 
whldi  bis  relationship  was  that  of  depositor 
and  borrower.  In  March,  1913,  he  sought 
the  advice  of  defendant's  cashier,  Mr.  Duaen- 
berry,  about  purchasing  a  number  of  cows  and 
heifers,  and,  as  he  states,  was  informed  that 
defendant  did  not  have  available  funds  to 
lend  blm  for  that  purpose,  and  was  advised 
to  buy  the  stock  at  Kanwia  City  and  borrow 
the  purchase  price  from  a  commission  dealer 
on  chatty  mortgage  security.  The  cashier 
states  he  declined  to  make  the  requested  ad- 
vance, but  not  for  the  reason  that  the  bank 
was  short  qf  money,  and  admits  saying  to 
Wallls:  "Why  don't  you  buy  them  from  a 
commission  company  and  let  th«n  furnish 
the  money?"  Shortly  after  this  conversation 
Wallls  bought  two  carloads  of  cows  and 
beifoa  at  Kansas  City  and  borrowed  tbe 
money  from  plaintiff  to  pay  for  them.  He 
gave  idaintlff  bis  note  for  the  purchase  price 
of  each  carload,  securing  the  note  by  a  chat- 
tel mortgage.  One  of  these  notes  dated 
March  28,  1913,  and  due  October  24,  1913, 
was  for  $1,574.74,  and  tbe  mortgage  securing 
It  wajB  filed  in  CarroU  county  April  1,  1913. 
The  other  note  doted  April  2,  1913,  and  due 
October  26,  1913,  was  for  $1,344.39,  and  its 
mortgage  was  filed  April  7tli.  Both  notes 
bore  Interest  from  maturity  at  8  per  cent, 
per  annum.  The  cattle  were  shipped  to  Car- 
roll county  and  Iwpt  oa  stock  farms  owned 
or  controlled  by  Wallls  until  February  10, 
1014,  when,  with  tbe  exception  ot  four  which 
bad  been  sold  and  their  proceeds  applied  on 
Qie  mortgage  indebtedness,  all  vrere  sold  at  a 
public  sale  Wallls  had  on  one  of  ills  farms 
at  which  nearly  aU  his  live  atodC  was  sold 
at  auction.  IWendant's  casliler  was  a  cleric 
at  this  sale  and  received  all  the  proceeds, 
which  amounted,  after  all  collections  were 
made,  to  the  gross  sum,  of  nearly  $15,000,  in- 
dndlng  tbe  proceeds  of  the  mortgaged  cows 
and  heifers.  At  the  time  of  the  sale  WalUs 
owed  defendant  for  borrowed  money  about 
$16,000,  of  which  the  larger  part  was  an  over- 
draft With  bis  knowledge  and  consent  Du- 
senberry  took  aU  the  sale  money  to  the  bank 
and  entered  It  to  the  credit  of  Wallis'  deposit 
accoont  Afterward  the  credit  was  applied, 
as  far  as  it  would  go,  to  tbe  eztinguishmoit 
of  WalUs'  Indebtedness  to  defendant,  and 
that  course,  wblCh  was  taken  by  defendant 
without  the  consent  of  Wallls,  gave  rise  to 
the  present  controversy. 

Wallls  states  that  a  week  or  ten  days  after 
be  pnrdiased  the  cows  and  heifers  he  In- 
formed the  cashier  of  his  porcbase,  and  that 
be  had  borrowed  the  money  from  plaintiff  to 
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pay  tbe  purchase  price,  and  had  given  plain- 
tiff a  lien  on  tlie  cattle  as  security.  Further, 
Wallla  states  that  before  concluding  to  have 
a  public  sale  In  Carroll  county  he  consulted 
the  cashier,  and  began  by  saying  he  thought 
of  shipping  the  mortgaged  cows  and  heifers 
back  to  Kansas  City  and  having  them  sold 
on  the  market  there.  The  cashier'  advised 
against  this  on  the  ground  that  the  cattle 
would  bring  more  at  a  public  sale  in  Carroll 
cq|pity  and  said  to  Wallls:  "Just  sell  them 
that  way  and  send  them  (meaning  plaintiff) 
the  check,  and  we  will  pay  the  check  when  it 
cornea."  Wallls  followed  this  advice,  had  the 
sale  advertised,  and  arranged  for  the  cashier 
to  act  as  clerk  and  make  settlements  with 
purchasers  and  deposit  the  proceeds  in  de- 
fendant's bank  to  the  credit  of  his  deposit  ac- 
count. On  February  12th,  the  second  day 
after  the  sale,  WalUs  drew  and  mailed  to 
plaintiff  his  check  on  defendant  bank  for 
$2,838.32,  the  amount  of  the  mortgage  indebt- 
ednesa  Plaintiff  accepted  the  check,  deposit- 
ed it  in  a  bank  at  Kansas  City,  and  released 
the  mortgages.  Payment  of  the  dieck  was 
refused  by  defendant,  and  this  suit  followed. 

The  evidence  is  voluminous,  and  we  have 
stated  only  the  facts  we  find  control  the  dis- 
position of  the  case.  Tbe  evidence  of  plain- 
tiff abundantly  supports  the  conclusion  that 
at  the  time  of  the  public  sale  defendant  had 
actual,  as  well  as  constructive,  notice  of  plain- 
tiffs mortgages  on  the  cows  and  heifers,  and 
received  the  deposit  of  their  proceeds  under 
an  express  agreement  with  Wallls  to  honor 
his  check  to  plaintiff  in  full  payment  of  the 
mortgage  indebtedness.  These  facts  are  con- 
troverted by  the  witnesses  for  defendant, 
whose  testimony  tends  to  show  that  defendant 
had  no  Imowledge  that  the  deposit  included 
the  proceeds  of  mortgaged  cattle,  and  did 
not  agree  that  plaintiff  should  be  paid  out  of 
that  deposit,  which  was  received  as  a  general, 
and  not  a  special,  deposit,  under  the  instmc- 
tions  of  Wallls  to  Dnsenberry.:  "Yon  take  it 
all  and  give  me  credit  for  it." 

[1]  On  defendant's  version  of  the  &ct8 
there  could  be  no  question  of  its  right  to 
apply  the  general  deposit  thus  made  to  the 
payment  of  the  indebtedness  of  the  depositor 
Wallls  to  the  bank,  and  such  right  would  not 
be  affected  by  the  fact  that  proceeds  of  mort- 
gaged property  were  included  in  the  deposit 
Though  defendant  had  knowledge  either  ac- 
tual or  only  constructive  of  the  existence  of 
plaintiff's  mortgages  as  a  lien  on  the  property 
therein  described — L  e.,  the  46  head  of  cows 
and  heifers — still,  if  defendant  received  the 
deposit  as  a  general,  and  not  a  special  de- 
posit, and  without  knowledge  that  it  included 
proceeds  of  the  mortgaged  property,  it  would 
not  be  liable  to  plaintiff,  the  mortgagee,  for 
such  proceeds.  It  a  mortgagor  sells  and  con- 
verts the  proceeds  of  the  mortgaged  property 
and  deposits  th«n  in  his  liank  to  Ills  own 
credit  as  a  general  deposit  without  infoiming 
the  bank  whence  they  come,  he  thereby  be- 


comes a  creditor  of  the  bank  to  the  extent 
of  such  deposit,  and  there  can  be  no  questi<ni 
of  the  right  of  the  bank  to  apply  such  funds 
to  the  payment  of  an  Indebtedness  of  the 
deiKMltor  to  the  bank  without  his  consent 
Money  has  no  earmarks,  but  passes  from 
hand  to  hand  without  inquiry  as  to  any- 
body's claim  thereto  by  all  who  have  no  no- 
tice of  its  origin.  Bank  v.  Bank,  102  Mo. 
App.  357.  76  S.  W.  489;  WUaon  v.  Bank.  176 
Mo.  App.  loc.  dt  76,  162  S.  W.  1047;  Bank 
V.  Hughes,  17  Wend.  (N.  Y.)  94 ;  School  Dist 
V.  Bank,  102  Mass.  174;  Stevens  v.  Board, 
79  N.  Y.  183,  35  Am.  Rep.  611;  Mocmey  v. 
Railroad,  125  Mo.  App.  loc.  dt  659,  103  S. 
W.  119;  Sanborn  v.  Bank,  115  Mo.  App.  loc. 
dt  56,  80  S.  W.  1033;  Butcher  v.  BnUer,  134 
Mo.  App.  loc.  dt  68,  114  S.  W.  564. 

[2,  3]  But  these  cases,  as  well  as  those  dt- 
ed  by  counsel  for  plaintiff,  recognize  the  ob- 
viously sound  view  that,  where  the  deposit  Is 
received  by  the  bank,  not  only  with  knowledge 
that  It  is  the  property  of  another,  thongh  In 
the  custody  of  the  depositor,  but  also  under 
an  agreement  with  the  depositor  to  pay  it 
over  to  the  rightful  owner,  the  rdatlonship 
of  debtor  and  creditor  with  respect  to  sndi 
deposit  does  not  arise  between  the  bank  and 
the  depositor,  and  on  the  refusal  of  the  bank 
to  perform  such  agreement  the  owner  may 
have  his  action  against  it  as  for  money  had 
and  received.  The  rule  is  well  settled  that, 
where  a  person  who  has  received  money  for 
the  use  of  another  neglects  or  refuses  to  pay 
it  over  to  his  cestni  que  trust,  the  person  en- 
titled thereto  may  recover  against  him  as  for 
money  had  and  recdved.  Glasgow  v.  Ridge- 
ley,  11  Mo.  loc  dt  37  et  aeq. ;  Bank  v.  Bank, 
244  Mo.  loc.  dt  681,  148  S.  W.  495;  Clark 
V.  Bank,  57  Mo.  Appi  loc.  dt  286 ;  Henderson 
V.  Koenlg,  192  Mo.  loc.  dt  709,  81  S.  W.  88 ; 
Winnlngham  v.  Fancher,  62  Ma  App.  loc.  dt 
463 ;  Commission  Co.  v.  Bank,  130  Mo.  App. 
467,  110  S.  W.  84 ;  Montgomery  v.  Wise,  138 
Mo.  App.  loc  dt  187,  120  S.  W.  100;  Jenkins 
V.  Clopton,  141  Mo.  App.  loc.  dt  92. 121  S.  W. 
759;  Bank  v.  Com.  Ca,  139  Mo.  App.  126. 
120  S.  W.  648. 

[4]  The  evidence  of  plaintiff  shows  dearly 
that  defendant's  cashier  had  knowledge  that 
the  funds  he  received  as  clerk  of  the  sale  in- 
duded  those  derived  from  the  sale  of  cattle 
on  which  plaintiff  had  a  lien,  and  that  the 
authority  given  him  by  Wallls,  the  mortgagor, 
to  deposit  those  proceeds  to  his  credit,  was 
coupled  with  the  condition,  to  whldi  the 
cashier  agreed,  that  defendant  would  honor 
Wallls'  check  to  plaintiff  in  satisfaction  of 
the  mortgage  indebtedness.  In  other  words, 
defendant  received  that  money  for  the  use 
and  benefit  of  plaintiff,  and  to  hold  that 
nevertheless,  by  some  sort  of  legerdemain,  it 
became  a  general  deposit  which  defendant 
might  seize  and  apply  to  the  payment  of  Its 
own  donand  against  Wallls  would  be  to  ig- 
nore the  agreement  which  they  made,  and  had 
a  light  to  make,  for  the  boietit  of  plaintiff. 
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and  wblch,  of  course,  plaintiff  Is  entitled  to 
bare  enforced. 

Tbe  contradictory  evidence  of  tbe  respective 
parties  presented  Issues  of  fact  for  tlie  Jury- 
to  solve,  and  on  the  hypothesis  of  plaintiff's 
evidence  it  was  entitled  to  recover.  The 
court  did  not  err  In  sending  the  case  to  the 
Jury. 

The  judgmmt  Is  affirmed.    All  c«mcur. 


STATE  ez  rel.  BUCKINGHAM  HOTEL  GO. 
V.  KIMMBLr,  Judge.    (No.  15084.) 

(St.  Ix>ui8  Ck>urt  of  Appeals.    Missouri.    Feb.  8; 
I91G.) 

1.  PBoniBinoK    is=»25— PEaiioN— Deuttrbkb 
—Admissions. 

A  demurrer  to  the  petition  in  prohibition 
admits  tbe  facts  properly  pleaded  therein. 

[£d.  Kote.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  i  74;   Dec.  Dig.  «=>25.1 

2.  Pbohibition  «=s>10— UnLAwrni.  Exkbcisk 

or  JtTDICIAL  POWEB— RBHEDT. 

The  writ  of  prohibition  lies  to  prevent  the 
exercise  of  jodicial  power  where  there  is  a  total 
lack  of  jurisdiction,  or  where  tbe  court,  in  a 
case  over  which  it  has  jurisdiction,  is  proceeding 
in  excess  of  its  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent.  Dig.  g{  37-^:  Dec.  Dig.  i3=»10.] 

3.  Pbohibition  ^asS— Unlawful  .Ekebcise 

or  JDDICIAI,  PoWEB— REUEDT. 

The  writ  of  prohibition  to  prohibit  the  en- 
forcement of  an  order  directing  an  audit  to  t>e 
made  of  the  books  of  relator,  a  corporation,  at 
its  costs  in  a  salt  against  it  for  the  appointment 
of  a  receiver,  and  an  order  allowing  a  public 
accoimtant  a  specified  sum,  and  taxing  the  same 
as  costs  against  the  corporation  and  others,  is 
available  to  determine  whether  tbe  court  usurp- 
ed judicial  authority. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  §{  20-30;    Dec.  Dig.  *=»5.] 

4.  Pbohibition  «=»18— Unlawful  Exebcibk 
or  Judicial  Power— Remedt. 

The  remedy  by  writ  of  prohibition  to  pro- 
hibit the  enforcement  of  a  judgment  is  applied 
ftyr  in  time  so  long  as  anything  remains  to  be 
done  to  carry  the  jndgment  into  effect,  for  the 
writ  may  take  on  such  form  as  the  exigencies  of 
the  case  may  demand. 

(Ed.  Note. — ^For  other  cases,  see  Prohibition, 
Cent.  Dig.  §  67;   Dec.  Dig.  «='18.1 

5.  Costs  ®=>3  —  Right  to  Costs — Statutory 
Provibions. 

Costs  are  recoverable  only  when  antborized 
by  statutes,  which  are  strictly  construed. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  if  1.  4,  5;  Dec.  Dig.  iS=93.1 

6.  CoRPOBATiowB  «=»557  —  Appoiktwcnt  of 
RicEivEBS— Costs. 

The  court  in  a  suit  for  the  appointment  of 
a  receiver  of  a  corporation,  based  on  alleged  mis- 
conduct of  its  officers,  has  no  ^'urisdiction  to  or- 
der on  its  own  motion  an  audit  of  the  books  of 
the  corporation  at  the  cost  of  the  corporation 
and  the  officers. 

[Ed.  Note. — For  other  caaea,  see  CJorporations, 
Cent.  Dig.  a  2227,  2228,  2230-2236;  Etec.  Dig. 
*=>557.] 

7.  Costs  «=»12— Taxation— Statotobt  Pho- 

TISIONS. 

Provisions  of  Rev.  St  1909.  {|  2258-2293, 
leaving  the  taxation  of  costs  to  the  discretion  of 
the  court,  permit  the  court  to  exertdse  its  dis- 
cretion to  determine  against  whom  costs  shall 


be  assessed,  when  costs  are  legally  taxable,  bat 
do  not  confer  discretion  to  tax  costs  for  which 
no  statutory  authority  exists. 

[Ed.  Note.— For  other  cases,  see  Costs,  CJent. 
Dig.  Si  20,  22,  23;  Dec.  Dig.  «=»12.] 

8.  Costs  «s»201— Taxatior— Jubisdiction  of 
Court. 

The  conrt  has  no  jurisdiction  to  make  an 
order  taxing  costs  without  notice. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  !8  764-766;   Dec.  Dig.  «=»201.] 

9.  Cobpobations  «=s>567—Rec«ivebs— Audit 
ov  Books  of  Gobpokation  —  Consknt  or 
Parties. 

Where  a  corporation,  in  a  suit  against  it 
and  its  officers  for  the  appointment  of  a  receiver 
for  the  alleged  misconduct  of  tbe  officers,  object- 
ed to  the  court  directing  an  audit  to  be  made  of 
tbe  books  of  the  corporation  at  its  expense,  and 
filed  a  motion  for  rehearing  on  the  order  direct- 
ing the  audit  and  praying  for  the  setting  aside 
of  the  order,  the  corporation  did  not  consent  to 
the  audit  by  merely  consenting  to  the  appoint- 
ment of  certain  indiridnals  as  accountants^ 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  §§  2227,  2228,  2230-2236;  Dec  Dig. 
«=9557.] 

"Not  to  be  offldally  published." 
Original  proceeding  In  prohibition  by  the 
State,  on  the  relation  of  the  Buckingham  Ho- 
tel Company,  against  Karl  Kimmel,  Judge,  to 
prohibit  the  enforcement  of  an  order.  Pre- 
liminary rale  In  prohibition  made  absolute, 
and  writ  awarded. 

Charles  A  Houts,  of  St.  Louis,  for  re- 
lator. Jeffries  &  Corum,  of  St  Louis,  for  re- 
spondent 

ALLEN,  J.  This  is  an  original  proceeding 
in  prohibition,  whereby  it  is  sought  to  pro- 
hibit the  enforcement  of  an  order  adjudging 
certain  costs  against  relator  In  an  action  In 
the  circuit  court  tn  which  relator  was  one  of 
the  defendants.  Upon  the  filing  of  relator's 
petition  for  the  writ  we  Issued  our  prelim- 
inary rule  In  prohibition,  requiring  the  re- 
spondent to  show  cause  on  a  day  named  why 
such  rule  should  not  be  made  absolute.  Re-, 
spondent  duly  appeared  by  counsel  and  filed 
a  demurrer  to  relator's  petition,  and  the  cause 
Is  before  us  upon  this  demurrer. 

In  its  petttlon  relator,  the  Buckingham  Ho- 
tel Company,  a  corporation,  avers  that  on 
or  about  March  30,  1915,  one  Fred  Cllne  filed 
a  petition  in  the  circuit  court  of  the  city  of 
St.  Louis  against  It  and  certain  individuals, 
wherein  said  plaintiff  alleged  misconduct  ou 
the  part  of  the  Individual  defendants,  as 
officers  of  the  relator  company,  praying  for 
the  appointment  of  a  receiver  for  relator 
and  for  other  relief;  that  relator  and  all 
other  defendants  in  said  cause  entered  their 
appearance  therein,  and  thereafter,  to  wit,  on 
June  30, 1915,  an  application  for  the  appoint- 
ment of  a  receiver,  pending  the  final  hearing 
of  said  cause,  came  on  to  be  heard  before  the 
respondent  judge,  presiding  in  Division  No.  9 
of  the  circuit  court  of  the  city  of  St  Louis ; 
and  that  during  the  progress  of  said  hearing 
respondent  made  and  entered  the  following 
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order,  in  wblcfa  relator  1>  referred  to  as  the 
"Hotel  Company,"  viz.: 

"Cause  called  for  trial  on  plaintiff's  applica- 
tion for  appointment  ot  receiver,  and  defendants 
waiving  issuance  and  service  oi  order  to  show 
cause,  hearing  on  said  application  progressed 
and  during  the  progress  of  the  hearing  the  court 
orders  that  an  audit  of  the  boolcs  ot  defendant 
Hotel  Company  be  made  at  the  expense  of  the 
Hotel  Company;  by  consent  of  parties  the  court 
appoints  Westermann,  Trader  &  Co.,  public  ac- 
countants, to  examine  and  audit  the  books  from 
the  time  of  the  incorporation  to  the  date  of  the 
final  examination,  and  they  are  hereby  directed 
to  report  such  examination  and  audit  without 
unnecessary  delay;  furOier  hearing  upon  said 
application  for  app<rfntment  of  receiver  is  pawed 
until  further  order  of  the  court" 

It  Is  averred  that  this  order  was  not 
asked  for  by  either  the  plaintiff  or  the  de- 
fendants, but  was  made  by  respondent  solely 
upon  his  own  initiative  for  the  purpose  of 
securing  additional  evidence  for  his  consid- 
eration in  passing  upon  the  application  for 
the  appointment  of  a  receiver. 

It  is  farther  averred  that  this  order  was 
entered  over  the  protest  and  objection  of  all 
the  dtfendants  in  the  cause,  and  that  there- 
after, on  July  2,  1916,  and  at  the  same  term, 
defendants  filed  a  motion  to  vacate  so  much 
of  the  order  as  directed  that  an  audit  of 
relator's  books  be  made  at  relator's  expense; 
that  this  motion  was  overruled  on  September 
1, 1916,  and  on  the  same  day  the  court  enter- 
ed an  order  allowing  Westermann,  Trader  & 
Co.,  the  public  accountants  mentioned  in  the 
order  of  June  80,  1916,  the  sum  of  $1,222.50 
for  their  services  in  examining  and  auditing 
relator's  books,  and  ordered  that  the  same 
be  taxed  as  costs  against  the  defendants. 

And  it  Is  averred  that  the  last-mentioned 
order  of  September  1, 1915,  was  entered  with- 
out notice  to  relator  or  to  any  of  the  defend- 
ants In  the  cause,  and  that  none  of  the  de- 
fendants were  present  when  It  was  entered; 
that  It  was  not  entered  upon  any  application 
filed  by  said  accountants,  but  by  respondent 
judge  upon  his  own  initiative;  and  that 
there  was  no  hearing  of  any  sort  thereon. 

It  appears  that  the  cause  was  thereafter 
dismissed  upon  stipulation,  at  defendant's 
costs,  and  subsequently  an  execution  was  is- 
sued directed  to  the  sherlfC  of  the  city  of 
St.  Iiouis  commanding  him  of  the  goods  and 
chattels  of  relator  to  make  the  sum  of  $1,- 
368.36,  being  the  costs  taxed  in  the  cause,  in- 
cluding the  item  of  $1,222.50  in  question. 

[1  ]  The  demurrer  admits  the  facts  properly 
pleaded  In  relator's  petition,  and  the  ques- 
tion before  us  therefore  is  whether,  upon 
these  conceded  facts  relator  should  be  award- 
ed the  relief  sought 

[2]'  It  is  urged  that  prohibition  Is  not  here 
the  appr(vriate  remedy.  But  we  think  that 
the  point  is  not  well  taken.  It  Is  well  set- 
tled that  the  writ  will  lie  to  prevent  the  ex- 
ercise of  Judicial  power  not  only  where  there 
18  a  total  lack  of  Jurisdiction  over  a  cause 
Itself,  but  where  the  court.  In  a  cause  over 
which  It  possesses  Jurisdiction,  is  proceeding 
in  excess  of  Its  JurlsdlctlML    See  State  ex 


reL  T.  Seehorn,  246  Ma  641,  151  S.  W.  716, 
and  authorities  dted;  State  ex  reL  ▼.  Mc- 
QuilUn.  246  Ma  loc.  dt  682,  1B2  &  W.  847. 
In  the  latter  case  it  Is  said : 

"So^  in  a  given  case,  though  the  court  has  gen- 
eral jurisdiction  of  that  diss  of  cases,  if  it  is 
about  to  do  in  that  case  some  particular  im- 
portant thing  whidt  it  has  no  pudidal  power 
to  do,  the  wnt  has  been  allowed.' 

In  State  ex  rel.  r.  Fort,  210  Mo.  loc.  dt 
625,  100  S.  W.  739,  the  Supreme  Court  said : 

"It  cannot  be  doubted  that  (subject  to  a  ju- 
dicial discretion  -to  be  exercised  in  issoing  all 
discretionary  writs)  die  writ  of  prohibition  may 
go  to  confine  a  court  within  the  limits  of  its 
Jurisdiction  whether  such  court  has  no  jurisdic- 
tion at  all  or  is  exerdsing  powers  in  excess  of 
its  rightful  jurisdiction.  So  much  is  dementary. 
The  writ  may  go  whenever  judidal  functiona  are 
assumed,  not  rightfully  belonging  to  tihe  per- 
son or  court  assuming  them.  Generally  speak- 
ing, it  is  available  to  keep  a  court  within  the 
limits  of  its  powers  in  any  particular  matter, 
as  well  as  to  prevent  the  exerdse  of  jurisdictioa 
in  a  cause  not  given  to  it  by  law.  State  ex  reL 
V.  Foster,  Judge,  187  Mo.  590  [86  S.  W.  245]: 
State  ex  rd.  v.  Rlkin  et  aL,  County  Judges,  130 
Ma  90  [30  S.  W.  333,  81  S.  W.  1037] ;  State 
ei  rel.  v.  Eby,  Judge,  170  Ma  497  [71  S.  W. 
521;  State  ex  rd.  v.  Bradley,  Judge,  198  Ma  33 
[91  S.  W.  4831:  State  ex  reL  v.  Fort,  Judge, 
178  Mo.  518  [77  S.  W.  741]." 

The  wilt  cannot  be  made  to  perform  the 
functions  merely  of  an  appeal  or  writ  of 
error.  Its  purpose  is  not  to  review  and  cor- 
rect errors  but  to  prevent  the  nsurpotlon 
of  Judicial  authority. 

[3]  But  the  case  before  us  is  one  involving 
the  question  of  usurpation  of  Judidal  author- 
ity; L  e.,  the  exercise  of  Jurisdictioa  in  ex- 
cess of  respondent's  Judicial  power  and  au- 
thority. The  extraordinary  remedy  invoked 
Is  therefore  appropriate,  and  under  the  facts 
disclosed  we  see  no  good  reason  why  It 
should  be  denied  relator. 

[4]  Nor  is  it  too  late  for  relator  to  seek 
this  remedy  because  of  the  fa.ct  that  a  Judg- 
ment has  been  entered  against  it  for  the 
costs  in  question.  So  long  as  anything  re- 
mains to  be  done  to  carry  a  Judgment  into 
effect  the  writ  may  go,  and  It  may  take  on 
such  form  as  the  exlgendes  of  the  situation 
may  demand.  See  State  ex  reL  v.  Rombauer, 
105  Ma  103,  16  S.  W.  696 ;  State  ex  reL  ▼. 
Nixon,  232  Mo.  496,  134  S.  W.  638. 

We  come  then  to  the  consideration  of  the 
question  of  the  court's  Jurisdiction  to  make 
the  orders  here  in  question,  to  wit,  that  of 
June  80,  1916,  orderUig  an  audit  to  be  made 
of  relator's  books  at  its  costs,  and  the 
subsequent  order  of  September  1, 1915,  allow- 
ing the  public  accountants  $1,222JS0,  and  tax- 
ing the  same  as  costs  against  the  defendants. 

[5]  Learned  counsel  for  respondent  have 
pointed  us  to  no  statutory  authorities  for  the 
taxation  of  costs  of  this  diaracter,  nor  do  we 
perceive  any.  Costs  are  not  recoverable  at 
common  law,  and,  with  us,  are  purely  crea- 
tures of  statute;  and  the  statutory  enact- 
ments concerning  the  same  are  to  be  strict- 
ly construed.  Ex  parte  Ndson,  253  Mo.  627, 
162  S.  W.  i67,  and  cases  dted.  We  know  of 
no  ground  whatsoever  upon  which  the  taxa- 
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tlon  of  Bucb  costs  ma^  be  upbeld,  and  it 
would  appear  that  lespondent  went  entirely 
beyond  bis  power  and  Jurisdiction  In  the 
premises  wben  be  attempted  to  assess  tbls 
Item  of  costs  against  eltber  tbe  relator  or 
tile  defendants  generally. 

16]  Referring  to  the  order  of  June  30,  1915, 
It  most  be  manifest  that  upon  Its  face  It  is  a 
nullity  for  want  of  judicial  power  and  au- 
thority on  the  part  of  the  court  to  enter  It. 
In  tbe  first  place,  the  court  bad  no  jurisdic- 
tion to  order  an  audit  of  this  company's 
boolEB  at  the  expense  of  either  party  litigant 
without  application  therefor  by  any  party 
to  the  suit.  If  tbe  court  had  any  power  to 
cause  such  an  Investigation  to  be  made.  It 
was  entirely  beyond  its  province  to  do  so, 
ex  mero  moto,  with  nothing  before  It  upon 
which  to  act  See  State  ex  rel.  r.  Muench, 
217  Mo.  124,  117  8.  W.  25,  129  Am.  St  Kep. 
536.  Oar  statutes  make  provision  for  com- 
pelltog  the  prodjiction  of  books  and  papers. 
And  a  party  litigant  Is  afforded  ample  means 
for  securing  the  benefit  of  evidence  in  the 
possession  of  his  adversary  if  he  so  desires. 
It  is  not  the  function  of  tbe  court  to  sum- 
marily order  investigations  of  ttils  char- 
acter to  be  made  on  its  own  motion.  But 
the  court  not  only  undertook  to  do  this,  but 
to  assess.  In  advance,  tbe  costs  and  expenses 
thereof  against  relator.  Relator  corporation 
had  not  been  found  guilty  of  any  wrong- 
doing, nor  in  fact  had  any  of  the  individual 
defendants  who  evidently  were  the  real 
parties  charged  with  misconduct.  Respond- 
ent had  no  power  whatsoever  to  arbitrarily 
order,  during  the  progress  of  the  cause,  cer- 
tain things  l>e  done,  upon  his  own  Initiative, 
at  tbe  expense  of  one  of  the  defendants. 

[7]  Touching  this  phase  of  the  matter,  It 
is  urged  by  learned  counsel  for  respondent 
that  since  the  suit  below  was  one  In  equity, 
tbe  court  was  invested  with  a  discretion  In 
regard  to  the  taxation  of  costa  This  Is 
quite  true.  And  by  certain  sections  of  ar- 
ticle 19,  chapter  21,  Rev.  Stat  1909,  the 
matter  of  the  taxation  of  certain  costs  is  left 
somewhat  to  the  court's  discretion.  But  the 
discretion  exercised  by  the  court  under  such 
circumstances  is  a  discretion  to  determine 
against  whom  costs  shall  be  assessed,  when 
«nch  costs  are  in  fact  legally  assessable  and 
taxable  in  the  cause.  Our  cotirts  have  no 
discretion  to  tax  something  for  which  no 
flftatutory  authority  whatsoever  may  be  found. 

[S]  And  the  court  was  likewise  without 
Jurisdiction  to  make  the  final  order  of  Sep- 
tember 1,  1915,  both  for  the  reason  that  it 
was  made  by  the  court  without  notice  to  any 
one,  and  because  it  attempted  to  tax  certain 
costs  against  tbe  defendant  v^thout  warrant 
of  law.  It  is  evidently  Intended  as  a  con- 
summation of  the  original  order  directing  an 
audit  of  relator's  books  at  relator's  expense. 
But  it  Is.  clear  that  respondent  was  without 
JurlBdiction  to  make  either  order,  and  that 
tbe  Judgment  predicated  thereon  is  a  nnllity. 


[•]  Learned  counsel  for  respondent  urge 
that  relator  consented  to  tbe  appointment  of 
Westermann,  Trader  ft  Co.  as  accountants 
to  audit  relator's  boolLS,  and  cannot  now  com- 
Idain  at  the  original  order  of  June  80,  1915. 
But  we  think  that  there  is  no  merit  in  this 
contention  for  the  reason  that  it  quite  clear- 
ly appears  that  relator  did  not  consent  to 
the  order  directing  the  audit  to  be  made  at 
its  expense.  The  averments  of  the  petition 
before  ns  are  that  relator  objected  to  this, 
and  duly  filed  a  motion  for  a  rehearing  there- 
on, praying  the  court  to  set  aside  the  order. 
The  fact  that  the  personnel  of  the  account- 
ants was  thus  agreed  upon,  If  an  audit  were 
to  be  made,  would  not  affect  tbe  question 
before  us  if  the  order  for  the  examination 
of  relator's  books  was  made  over  its  ob- 
jections and  protests. 

Our  conclusion  is  that  our  preliminary 
rule  in  prohibition  should  be  made  absolute, 
and  writ  awarded  accordingly.  It  is  so  or- 
dered. 

REYNOLDS,  P.  X,  and  NORTONI,  J.,  con- 
cur. 


Mcpherson  t.  EARVET  et  al.    (No.  11869.) 

(Kansas  Oity  Court  of  Appeals.    Missouri. 

Febw  7.  1916.    Rehearing  Denied 

March  13. 1916.) 

1.  WrrmcBSBS  «3>219(6)— Gokfetbnct— Pbtbt- 

CIAN— WaIVKB. 

Plaintiff  in  an  action  against  a  street  rail- 
road for  personal  injury,  who  alleged  and  offered 
proof  that  a  severe  bruise  she  received  from 
striking  tbe  pavement  resulted  in  the  formation 
of  abdominal  abscesses  in  the  region  of  tbe 
uterus  involving  that  organ,  the  Fallopian  tubes, 
and  the  intestines,  and  necessitating  two  major 
snrgical  operations,  and  who  went  fully  into  the 
subject  of  her  malady,  and  who  testified  that  she 
had  been  in  perfect,  normal  health  before  her 
injury,  and  had  not  consulted  a  physician  during 
the  preceding  IS  years,  thereby  waived  the  right 
to  Occlude  t£e  testimony  of  a  physician  that  in 
the  year  of  the  injury  and  in  the  preceding  year 
be  had  treated  her  for  a  disease  which  he  had 
diagnosed  as  a  chronic  infection  of  the  uterus, 
i'allopian  tubes,  and  ovaries,  and  had  advised 
that  an  operaticm  would  be  necessary,  as  priv- 
ileged and  not  to  be  used  against  her  without 
consent 

[Gd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H,781,  782;    DecTDig.  «=!»219(6).] 

2.  Nkw   Tbiai,  «s999— Nkw  Bvisbkcb— Dis- 
cretion or  Tbiai.  Coubt. 

In  such  action,  the  granting  of  the  motion 
for  a  new  trial  on  the  ground  that  the  testimony 
of  plaintiff's  physician  was  newly  discovered 
evidence,  where  it  did  not  appear  to  be  cumula- 
tive or  merely  impeaching,  and  where  it  had  a 
vital  bearing  on  the  cause  of  the  injury,  was 
not  an  abuse  of  the  trial  conrf  s  discretion. 

[Eld.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  U  201,  207;   Dsc.  Dig.  <Ss>99.] 

8.  New   Tbial   4=»124(2)— Motion— Seitino 
0T7T  Bvidbrck. 

In  such  case,  the  motion  for  a  new  trial 
setting  out  such  alleged  newly  discovered  evi- 
dence, consisting  principally  of  the  statonents 
of  plaintiff's  physician,  suppcHted  by  his  affida- 
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vit  attached  to  and  filed  with  the  motion,  snfiS- 
dently  set  out  the  evidence. 

[Bd.  Note. — For  other  caRes,  see  New  Trial, 
Dec.  Dig.  <8=9l24(2).] 

4.  New  Tbial  «i=»H6(3)— Nbwlt  Discovebbd 

X!viDEN(»— Diligence. 

In  such  case,  where  the  motion  was  made 
four  days  after  the  verdict  was  returned,  there 
was  a  sufficient  showing  of  diligence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Dec  Dig.  «=>U6(3).] 

Appeal  from  Circuit  Coart,  Jackson  Coun- 
ty; W.  O.  Thomas,  Judge. 

"Not  to  be  ofBcially  published." 

Action  by  Gertrude  McPherson  against 
Ford  F.  Harvey  and  others.  Judgment  for 
plaintiff,  motion  for  new  trial  granted,  and 
plaintiff  appeals.    Affirmed. 

Hardin  &  Garrard,  of  Kansas  City,  for  ap- 
pellant John  H.  Lucas,  Mont  T.  Prewltt, 
and  Chas.  A.  Stratton,  all  of  Kansas  City,  for 
respondents. 

JOHNSON,  J.  Plaintiff  recovered  Judg- 
ment for  $6,000,  in  the  circuit  court  of  Jack- 
son county  in  a  suit  for  personal  injuries  she 
alleges  were  caused  by  the  negligent  opera- 
tion of  a  street  car  from  which  she  was 
alighting  at  a  regular  stopping  place.  She 
alleged,  and  her  evidence  tended  to  prove, 
that  a  severe  bruise  she  received  on  the  body 
from  striking  the  pavement  resulted  in  the 
formation  of  abdominal  abscesses  in  the 
region  of  the  uterus  which  involved  that 
organ,  the  Fallopian  tubes,  and  the  intestines. 
Two  major  surgical  operations  which  threat- 
ened her  with  death  were  required  to  relieve 
her  condition.  From  all  the  expert  evidence 
it  appears  that  such  abscesses  or  collections 
of  pus  are  due  to  the  multiplication  and 
ravages  of  certain  varieties  of  germs,  and 
that  a  severe  contusion  or  bruising  of  in- 
ternal tissues  often  affords  a  favorable  seat 
for  their  lodgment  and  culture.  Abscesses 
frequently  result  from  other  causes,  but  the 
evidence  adduced  at  the  trial  suggested  no 
other  cause  than  the  bruise  which  plaintifiTs 
experts  testified  could  have  been  the  sole 
cause.  On  the  witness  stand  plaintiff  as- 
serted repeatedly  and  most  positively  that 
she  had  been  perfectly  healthy  and  normal 
before  her  injury  and  had  not  consulted  a 
physician  during  the  preceding  15  years. 
This  testimony  went  to  the  Jury  undisputed. 
In  their  motion  for  a  new  trial  filed  February 
1,  1015  (the  verdict  was  returned  January 
28tb),  defendants  included  the  ground  of 
newly  discovered  evidence  which  consisted 
principally  of  the  statement  of  a  physician 
supported  by  his  aiudavlt,  attached  to  and 
filed  with  the  motion,  to  the  efTect  that  In 
1912  and  1913  (the  injury  occurred  in  Novem- 
ber, 1913)  he  had  treated  plaintiff  for  a  dis- 
ease which  he  diagnosed  as  a  chronic  infec- 
tion of  the  uterus.  Fallopian  tubes,  and 
ovaries,  and  had  advised  her  that  a  serious 
surgical  .operation  would  be  necessary  to  give 


her  substantial  relief.  Tlie  treatment  began 
July  S,  1911,  and  continued  to  March  16, 
1913.  Counter  affidavits  were  filed  by  plain- 
tiff. The  court  sustained  the  motion  for  a 
new  trial  on  the  ground,  stated  in  the  order, 
of  "newly  discovered  evidence,"  and  plaintiff 
appealed. 

[1]  The  most  Important  question  for  solu- 
tion in  the  consideration  of  the  ruling  of  the 
court  is  whether  or  not  the  newly  discovered 
evidence,  which  consists  of  the  knowledge  a 
physician  of  plaintiff  acquired  of  her  state  of 
health  during  the  existence  of  the  confiden- 
tial relationship  between  them  of  physician 
and  patient,  is  privileged  and  may  not  be 
used  against  plaintiff  without  her  consent 
There  can  be  no  doubt  that  It  was  privileged 
at  the  beginning  of  the  trial,  and.  If  plaintiff 
had  done  nothing  to  waive  such  privilege,  de- 
fendants would  not  have  had  the  right  to 
offer  the  witness  at  the  trial,  and  therefore 
could  not  avail  themselves  of  bis  testimony 
as  newly  discovered  evidence.  In  her  own 
testimony,  as  well  as  in  that  of  her  physician 
and  surgeon,  plaintiff  went  into  the  subject 
of  her  malady,  exposing  everything  and  con- 
cealing nothing,  except  the  highly  important 
fact  if  it  be  a  fact,  that  the  malady  was  not 
caused  by  the  injury,  but  was  of  long  stand- 
ing and  had  been  accurately  diagnosed,  but 
unsuccessfully  treated,  by  a  physician  for  al- 
most two  years.  In  the  recent  case  of  Mich- 
aels V.  Harvey  et  al.,  179  S.  W.  735,  after 
a  careful  review  of  the  decisions  of  the  Su- 
preme Court  bearing  on  the  subject,  we  ap- 
plied the  Just  and  sensible  rule  announced  in 
State  V.  Long,  257  Mo.  loc.  cit  221, 165  S.  W. 
748,  that  where  the  patient  for  purposes  of 
gain  or  advantage  discloses  the  nature  and 
secrets  of  his  malady  he  renounces  his  statu- 
tory privilege,  and  opens  the  door  to  a  full 
Judicial  inquiry  into  the  subject-matter  of 
his  own  importation  into  the  case,  and  that 
where  several  physicians  have  treated  the 
patient  for  the  same  trouble  it  can  make  no 
difference  that  their  treatment  was  at  differ- 
ent dates.  Under  this  doctrine,  the  physician 
would  have  been  a  competent  witness  at  the 
trial,  and  we  pass  to  the  question  of  the 
propriety  of  the  ruling  in  granting  a  new 
trial  on  the  ground  that  his  testimony  should 
be  treated  as  newly  discovered  evidence  with- 
in the  technical  meaning  of  that  term. 

[2]  A  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence  is  largely  ad- 
dressed to  the  discretion  of  the  trial  court, 
and  its  rulings  will  not  be  set  aside  on  re- 
view in  the  appellate  court  unless  there  was 
a  clear  abuse  of  discretion.  laser  v.  Nelson. 
184  Mo.  App.  426,  171  S.  W.  6;  Yalois  v. 
Warner,  1  Mo.  730;  Insurance  Go.  v.  Curran, 
45  Mo.  142,  100  Am.  Dec.  361 ;  Ck)leman  v. 
Cole,  96  Mo.  App.  22,  69  S.  W.  692.  Certainly 
there  was  no  abuse  of  discretion  in  tills  case. 
The  proffered  evidence  is  not  cumulative,  nor 
merely  Impeaching,  but  has  a  vital  bearing  oa 
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the  issae  of  the  canse  of  the  most  serious  in- 
jury plaintiff  insists  was  a  direct  result  of 
the  pleaded  negligence,  and  is  of  such  charac- 
ter and  quality  that  the  court  well  might 
have  believed  that  if  adduced  at  the  trial  it 
would  have  resulted  in  the  return  of  a  dif- 
ferent verdict 

[3, 4]  The  points  that  the  newly  discovered 
evidence  was  not  sufficiently  set  out  in  the 
motioQ  for  a  new  trial,  and  that  the  showing 
of  diligence  was  not  sufficient,  are  not  well 
grounded.  Xhe.evidence  is  set  out  in  the  mo- 
tion in  proper  compliance  with  the  recognized 
rule  of  practice.  State  v.  Norman,  159  Mo. 
loc.  cit  533,^  S.  W.  1036;  King  v.  Gllson, 
a06  Mo.  loc.  cit  279,  104  S.  W.  52;  State  t. 
Walker,  232  Mo.  262,  134  S.  W.  516.  And  a 
clearer  and  more  convincing  showing  of  dili- 
gence than  that  alleged  conld  not  well  be  con- 
ceived. 

We  are  not  intimating  that  plaintiff  did 
not  tell  the  truth  about  her  malady  and  its 
treatment,  but  we  think  the  learned  trial 
Judge  exercised  a  sound  discretion  and  was 
actuated  by  a  sense  of  Justice  and  love  of 
fair  play  in  ruling  that  another  Jury  should 
have  the  opportunity  of  hearing  and  weigh- 
ing the  newly  discovered  evidence  which,  if 
accepted,  would  necessarily  result  in  a  far 
different  verdict 

The  Judgment  is  affirmed.    All  concur. 


BBOWN  V.  C3BAWF0RD.    (No,  11781.) 
(Kansas  City  0>urt  of  Appeals.    Missouri    Feb. 
7,  1916.    Rehearing  Denied  March  13,  19ia) 

1.  WlTNltSSKS      «=»144(4)     —    COMPBTINCT    — 

Transaction  with  Decedent. 

In  suit  to  enjoin  the  enforcement  of  a  Judg- 
ment on  the  ground  that  it  was  procured  by 
fraud  after  pudntifE  bad  paid  $25  to  defend- 
anf  ■  attorney,  since  deceased^  in  execution  of 
a  compromise  settlement,  plaintiff  was  an  in- 
competent witness  to  give  evidence  concerning 
the  part  the  attorney  took  in  the  settlement  iu 
the  absence, of  defendant,  being  the  surviving 
party  to  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  6S0;  Dec  Dig.  «=>144(4).] 

2.  Judgment  «=>461(6)— Vacation  for  Fraud 
— Proof. 

Plaintiff,  Boing  to  enjoin  enforcement  of  a 
judgment  for  fraud,  must  not  only  have  a  pre- 
ponderance of  the  evidence  to  secure  a  decree, 
bnt  it  must  be  so  cogent  and  strong  as  to  leave 
no  reasonable  doubt 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  {  895 ;   Dec.  Dig.  «=>461(5).l 

8.  JumcRs  OF  the  Peace  «=>128(1)— Equi- 
table Relief  Against  Judgment— Fraud. 
Where  a  creditor  suing  in  a  justice  court 
agreed  to  settle  and  dismiss  his  case  for  $25, 
and,  after  accepting  the  money,  broke  faith  and 
took  Judgment  by  default  for  the  full  amount 
claimed,  there  was  fraud  in  the  very  procure- 
ment of  the  judgment  justifying  its  nulhfication 
in  equity. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  {$  402-404 ;  Dec.  Dig.  «=» 
128(1).) 

Appeal  from  Circuit  Ckturt,  Pettis  Count? ; 
H.  B.  Shain,  Judge. 


Suit  by  J.  W.  Brown  against  W.  J.  Craw- 
ford. From  a  Judgment  for  plainUff,  de- 
fendant appeals.     Reversed  and  remanded. 

B.  C.  White  and  Q.  W.  Barnett,  both  of 
Sedalia,  for  appellant  H.  D.  Dow,  of  Se- 
dalia,  for  respondent 

ELI/ISON,  P.  J.  Defendant  brought  suit 
against  the  plaintiff  before  a  Justice  of  the 
I>eaoe  of  Pettis  county  for  $61.  Plaintiff 
claims  that  he  compromised  the  case  for 
$25  and  paid  that  sum  to  defendant's  attor^ 
ney  with  the  understanding  that  the  attor- 
ney would  immediately  dismiss  the  case.  He 
further  claims  that  he  supposed  this  had 
been  done,  but  found  the  case  had  been  con- 
tinued to  a  certain  day  and  on  that  day 
Judgment  taken  against  him,  upon  which  an 
execution  was  issued.  He  then  brought  this 
action  by  filing  a  bill  in  the  circuit  court  to 
enjoin  the  enforcement  of  the  Judgment  on 
the  ground  that  it  had  been  procured  by 
fraud.  The  trial  court  so  far  as  the  abstract 
shows,  made  no  spedflc  finding  on  the  charge 
of  fraud,  but  decreed  that  the  Judgment  was 
void  and  that  the  execution  should  be 
quashed. 

[1]  It  appears  from  the  testimony  of  plain- 
tiff himself  that  error  was  committed  in  a 
ruling  on  the  admission  of  his  testimony. 
He  stated  that  he  desired  to  settle  the  case 
and  went  to  the  office  of  defendant's  attor- 
ney (who  at  time  of  trial  was  dead)  and 
80  advised  him ;  that  the  attorney  called  over 
the  telephone  for  defendant  to  come  to  his 
office;  that  defendant  came,  and  he  and  de- 
fendant agreed  upon  a  settlement  for  $25; 
that  he  and  defendant  then  went  down  the 
street,  when  defendant  told  him  to  pay  the* 
money  to  his  (defendant's)  attorney;  that 
presently  thereafter  be  went  back  alone  to 
the  attorney's  office  and  paid  him  $10,  tak- 
ing a  receipt  which  he  had  lost,  and  telUng 
the  attorney  that  he  would  be  back  In  the 
evening  and  pay  the  balance;  that  he  did 
return  and  give  him  a  check  for  $16,  the  at- 
torney promising  to  go  to  the  Justice's  of- 
fice and  dismiss  the  case.  Ail  that  part  of 
this  evidence  concerning  the  part  the  attor- 
ney took  in  the  matter — ^what  he  said  and 
did — while  in  the  presence  of  defendant, 
was  admissible;  for,  notwithstanding  ids 
agent's  death,  be  remains  on  an  equal  foot- 
ing with  his  adversary,  since  he  survives 
and  may  protect  himself  in  the  matter  said 
to  have  been  transacted  by  the  deceased 
agent  in  his  presence.  But  all  that  part  oc- 
curring subsequently  should  have  been  ex- 
cluded, since  the  attorney,  acting  as  agent 
for  defendant  being  dead,  plaintiff,  as  the 
surviving  party  to  the  transaction  in  dispute, 
is  incompetent  Wendover  v.  Baker,  121  Mo. 
273,  297,  25  S.  W.  918.  In  such  situation 
the  reason  which  stands  for  excluding  evi- 
dence of  a  surviving  party  when  the  other 
party  is  dead  applies. 
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[2]  Bat  plaintiff  Insists  tbat,  though  this 
evidence  was  Incompetent,  yet  enough  re- 
mains to  Justify  the  decree.  Defendant,  on 
the  other  hand.  Insists  that  there  Is  nothing 
to  plaintiff's  case  after  excluding  the  mat- 
ter transpiring  with  the  attorney.  We  do 
not  feel  that  we  can  agree  with  either.  Ap-^ 
pllcable  to  plalntUTs  insistence,  the  rule  is 
that  he  must  not  only  have  a  preponderance 
of  the  evidence  in  order  to  nullify  a  Judg- 
ment for  fraud,  but  It  must  be  so  cogent  and 
strong  as  to  leave  oo  reasonable  doubt.  Lle- 
ber  V.  Ueber,  239  Mo.  1,  31,  143  S.  W.  458. 
And  the 'fraud  must  be  in  the  very  procure- 
ment or  concoction  of  the  Judgment  Hamil- 
ton V.  McLean.  139  Mo.  678,  685,  41  S.  W. 
224;  Nichols  v.  Stevens,  123  Mo.  96,  26  S. 
W..678,  27  8.  W.  613,  45  Am.  St  Rep.  614. 

[t]  If  it  be  true  that  defendant  agreed  to 
settle  and  dismiss  the  case  for  $25,  and  after 
accepting  the  money,  Instead  of  dismissing, 
he  broke  faith  with  plaintiff  and  took  Judg- 
ment by  default  against  him  for  the  full 
amount  claimed,  It  was  a  fraud  In  the  very 
procurement  of  the  Judgment  So  therefore 
the  question  Is:  Was  there  the  character  of 
proof  the  law  requires  In  such  cases?  It 
must  be  admitted  that  there  was  evidence 
strongly  tending  to  prove  plaintifTs  case. 
Besides  bis  own  testimony,  he  produced  the 
check  of  $15  given  to  the  attorney,  which 
had  noted  thereon  the  words.  "For  Craw- 
ford Hal."  On  the  other  hand,  defendant 
testified  that  the  compromise  sum  was  $27 
Instead  of  $26;  and  that  plaintiff  had  ad- 
mitted, after  these  alleged  payments,  that  he 
BtlU  owed,  at  least,  a  part  of  the  compromise 
sum.  It  appears  in  plaintifTs  testimony  that 
•  at  the  time  of  the  settlement  he  had  an  ample 
bank  account,  yet  he  did  not  explain  why  he 
paid  $10  In  cash  and  later  the  same  evening 
came  ba<A:  and  gave  the  check  for  $15. 

The  case  being  complicated  with  incom- 
petent evidence  as  above  pointed  out  has  left 
It  In  an  unsatisfactory  condition,  and  we 
conclude  that  Justice  will  be  done  by  remand- 
ing the  cause  for  another  trial. 

Beversed  and  remanded.    All  concur. 


SOOTT  v.  RAMET.     (No.  11787.) 

(Kansas  City  Court  of  Appeals.     Missouri 

Feb.  21,  191&) 

1.  Bbokebs    «=>61(1)  —  CoxpcifaATioN  —  Ac- 
tions. 

Where  a  broker  procured  a  purchaser, 
ready,  able,  and  willing  to  pay,  bat  defendant 
was  not  able  to  give  posseiision  because  the 
property  was  rented,  the  broker  is  entitled  to 
his  commission  though  the  porcbaser  refused  to 
boy. 

[E!d.    Note. — ^For    other    cases,    see    Brokers, 
Cent  Dig.  §|  77,  78,  92;  Dec.  Dig.  «=»61(1).) 

2.  Apphai.  and  Erbob  9=3586(1)— Abstbacis 
— ^i nsuiwioujnct. 

Where  appellant's  abstract  did  not  show  all 
instructions  given  for  bim.  nnd  running  throueli 
it  were  references  to  the  bill  of  exceptions,  while 
the  statemoat  and  abstract  were  intermingled. 


and  the  ezhibita  were  not  identified,  the  appeal 
may  be  dismissed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  2595,  2601,  2608,  28M; 
Dec.  Dig.  «=S>5S8(1).] 

3.  Afpkai.  and  Ebbob  9=9665  —  Abbtbacp— 
Biix  or  Excbftions. 

The  bill  of  exceptions  can  be  referred  to  by 
the  appellate  court  only  if  the  parties  are  in  dis- 
pute as  to  what  it  contains;  otherwise  the 
printed  abstract  govema 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  2860;   Dec.  Dig.  <8=>665.] 

4.  Apfkai,  and  Ebbob  9s»686(l)— Abbtbact— 
Statkuent. 

An  appellant  should  make  a  special  state- 
ment of  the  case,  and  should  not  intermingle  it 
with  his  abstract  * 

[Ed.  Note.— For  otbw  eases,  see  Appeal  and 
Error,  Cent   Me.   M  2596,  2601,  2808,  2604; 

5.  Affeai.  and  Ebbob  9=3684  —  Abstraox  — 
Index. 

Under  court  rule  SO  of  the  Kansas  City 
Court  of  Appeals  (178  S.  W.  vii),  the  index  of 
an  abstract  should  identity  the  several  exhibits 
more  definitely  than  by  mere  number  or  letter. 

[Ed.  Note. — For  other  cases,  see  Appeal  and  Er- 
ror, Cent  Dig.  St  2584,  2586;  Dec.  Dig.  iS=>584.] 

Appeal  from  Circuit  Court,  PettlB  Coun- 
ty;  H.  B.  Shain,  Judge. 
"Not  to  be  oflUdally  published." 
Actlcm  by  Clarence   Scott  against   Alvin 
Ramey.    From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Afilrmed. 

Hoffman  ft  Hoftman,  of  Sedalla,  for  ap- 
pellant George  F.  Longan,  of  Sedalla,  for 
respondent 

BLI/ISON,  P.  J.  PlalntlfTB  action  Is  for  a 
commission  alleged  to  have  been  earned  un- 
der an  agreement  to  sell  defendant's  land. 
He  recovered  Judgment  In  the  circuit  court 

[1]  Under  the  contract  between  plaintiff 
and  defendant,  the  former  was  to  sell  the 
land  for  cash.  On  that  the  parties  agreed. 
Plaintiff  procured  a  purchaser,  and  the  tes- 
timony In  his  behalf  tended  to  show  that  he 
was  ready,  able,  and  willing  to  pay  cash. 
But  it  appeared  that  the  land  was  rented 
and  defendant  was  not  able  to  give  posses- 
sion with  his  deed.  In  other  words,  he  could 
not  transfer  the  enjoyment  of  the  land. 
Plaintiff,  very  naturally,  refused  to  pay  cash 
unless  he  could  get  the  land. 

Besides  complaining  of  plaintUTs  single 
Instruction,  which  we  think  was  In  every 
way  proper,  defendant  only  objects  to  the 
court's  action  in  refusing  a  demurrer  and 
one  Instruction  for  him,  which,  apparently, 
from  his  alistract,  is  the  only  one  he  asked. 
That  instruction  was  properly  refused,  since. 
In  effect,  it  directs  a  verdict  for  defendant 
notwithstanding  he  could  not  give  possessloa 
of  the  land. 

[2-S]  But  it  appears  that  defendant's  ab- 
stract Is  defective,  and  that,  In  point  of  fact, 
two  instructions  were  given  for  him.  They 
present  his  side  of  the  case  fully  and  clearly. 
They  were  to  the  effect  that  the  contract  be- 
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tween  tbe  pardes  was  ttiat  plaintiff  most  ob- 
tain a  purchaser  far  cash  only,  and  that  If 
lie  produced,  a  purchaser  who  was  not  able, 
ready,  and  willing  to  buy,  he  oould  not  re- 
cover. 

We  would  have  been  Justified  in  dismiss- 
ing the  appeal  on  account  of  noncompliance 
with  the  statute  and  rules.  Running  through 
the  abstract  are  references  to  the  bill  of  ex- 
options  which  is  not  in  this  court;  and,  if 
it  were,  we  would  not  refer  to  it  except  the 
parties  were  In  a  controversy  as  to  what  it 
contained.  Again,  the  abstract  and  state- 
ment are  confused  and  Intermingled.  There 
should  have  been  a  separate  statement 
Again,  as  above  stated,  it  omits  important 
Instructions  which  were  given  for  defend- 
ant and  left  the  case  to  appear  as  though  he 
bad  none.  Again,  the  index,  in  violation  of 
our  rule  30  (178  S.  W.  vli),  has  not  identified 
the  numerous  exhibits  in  evidence. 

The  case  was  properly  tried,  and  the  judg- 
ment will  be  affirmed.    AU  concnr. 


8TROTHBR  v.   MBTROPOLITAN  ST.  RT. 
CO.    (No.  11861.) 

(Kansas  Oity  Court  of  Appeals.    Missouri 
March  6,  1916.) 

1.  WrrNESSKS  «=>402  —  Caixiwo  Wiinkss  — 
VoncHiNo  FOB  CBBDiBiLrrr. 

A  party  who  introduces  a  witness  vouches 
Iter  his  truthfulness,  though  he  ma;r  by  other 
evidence  show  the  facts  to  be  dififerent  from 
those  stated  by  the  witness. 

[Ed.   Note.— For  other  cases,   see  Witnesses, 
Cent  Dig.  f  1268;   Dec.  Dig.  «s>402.] 

2.  BAII.B0ADS  «=>400(14)— iNJtJBT  ON  Tbagkb 
— QUBSTIOW  FOR  JDBT. 

In  suit  against  a  street  railroad  for  a  death 
on  a  trestle,  plaintiff's  case,  based  on  the  hu- 
manitarian rule,  held  for  the  jury  under  the 
evidence. 

[Ed.  Notfe— For  other  cases,  see  Railroads, 
Dec  Dig.  «=>400a4).] 

8.  Tbiai.  «=>219— Instbuctior— Ubx  of  Tkoh- 

mOAI.   WOBD. 

An  instruction  using  a  tedntieal  wotd  with- 
out explanation  is  erroneous, 

[Ed.  Note. — For  other  cas^  see  Trial,  Cent 
Dig.  I  48fl ;  Dec.  Dig.  <S=»2l5?l 

4.  Railboads  «=3401(0)— Ihjubibs  oh  Tbaok 
— instbuctioh. 

In  suit  against  a  street  railroad  for  a 
death  on  a  trestle,  where  there  was  no  charge 
of  any  defect  in  the  car^  and  no  attempt  to  take 
the  blame  for  the  accident  from  deceased  ex- 
cept in  defendant's  alleged  failure  to  do  what 
it  reasonably  should  have  done  to  stop  the  car 
after  discovering  his  peril,  tbe  refusal  of  the 
charge  that  if  the  accident  happened  by  reason 
of  a   "blow-out,"  disconnecting  the  power  and 

greventlng  the  car  from  beioe  stopped,  and  not 
y  reason  of  any  negligent  failure  of  the  motor- 
man  to  stop  the  car,  verdict  shonld  be  for  de- 
fendant was  improper. 

[Ed.  Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  I  1390:    Dec.  Dig.  «=>401(9).1 

Appeal  from  Circuit  Court,  JackaoD  Oonn- 
ty ;   O.  A.  Imcas,  Judge. 
"Not  to  be  (rfBdally  pnbliBhed." 


Action  by  Sam  B.  Strotber,  aOmlnistrator, 
against  the  Metropolitan  Street  Railway 
Company.  From  a  judgment  for  plaintiff,  de 
fendant  appeals.  Reversed,  and  cause  re' 
manded. 

John  H.  Lucas  and  Bruce  Bamett  both  of 
Kansas  City,  for  appellant  Kyle  &  Coon 
and  H.  H.  McCIner,  all  of  Kansas  City,  for 
respondent 

ELLISON,  P.  J.  Plaintiff  is  the  adminis- 
trator of  the  estate  of  one  D.  F.  Rogers,  who 
was  killed  by  one  of  defendant's  street  cars 
running  over  him.  There  was  a  judgment 
for  plaintiff  in  the  circuit  court 

The  action  Is  based  on  the  humanitarian 
rale,  and  the  question  presented  by  the  appeal 
is  whether  the  evidence  made  a  case  for 
plaintifl.  Defendant  offered  none,  and  we  are 
remitted  to  what  may  be  found  in  that 
brought  out  from  plalntUTs  witnesses.  The 
place  of  the  accident  was  on  an  open  'double- 
traclc  trestle,  across  Brush  creek  on  tbe  out- 
skirts of  Kansas  Oity,  which  was  about  80 
feet  long.  It  was  occasionally  used  by  pedes- 
trians, but  no  provision  was  made  for  sndi 
nse,  and  they  crossed  by  stepping  from  tie  to 
tie.  At  abont  dark  on  tbe  evening  of  Novem- 
ber 12,  1914,  deceased  was  walking  south  on 
defendant's  tra<^,  and,  coming  to  the  creek, 
he  undertook  to  cross  the  trestlework  by  walk- 
ing over  the  ties.  At  this  time  one  of  defend- 
ant's south-bound  electric  cars  approached  at 
a  speed  of  10  miles  per  honr.  The  motorman 
(plaintiff's  chief  witness)  saw  deceased  when 
he  had  gotten  about  20  feet  on  the  trestle, 
being  about  one-fourth  the  way  across.  Tite 
car  was  then  about  70  feet  from  him.  The 
motorman  testified:  That  he  was  looking 
straight  ahead,  attending  strictly  to  his  dnty ; 
that  it  was  near  dark ;  and  that  in  looking 
down  the  track  he  was  looking  into  a  hill 
covered  with  timber,  beyond.  That  as  soon 
as  he  saw  deceased  he  immediately  did  every- 
thing he  could  to  stop  tbe  car.  That  be 
"used  the  air  and  the  reverse."  The  "re- 
verse" was  explained  to  mean  reversing  the 
electric  power,  and  when  the  witness  re- 
versed, and  applied  power  so  as  to  start  the 
wheels  backward  as  soon  as  possible,  "the 
automatic  blowed."  The  automatic  was  exr 
plained  to  be  tbe  overhead  connection  be- 
tween the  trolley  and  the  motor  power  of  the 
car ;  the  witness  stating  that  "when  that  is 
on,  we  have  power,  and  whenever  that  blows, 
we  have  got  nq  power  on  the  car."  There- 
fore, when  the  power  to  be  applied  on  the 
"reverse"  was  thus  suddenly  withdrawn, 
there  was  nothing  to  resist  the  momentum 
of  the  car  but  the  air  brake;  that  too,  wa> 
applied,  but  before  the  car  could  be  stopped 
it  had  struck  deceased. 

[i]  The  witness  appears  to  have  been  can- 
did and  truthful.  He  had  left  defendant's 
employ  and  was  disinterested.  Plaintiff,  hav- 
ing introduced  him,  vouches  for  his  truthful- 
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Dess;  though  he  may  by  other  evidence  show 
the  facts  to  be  different  from  those  stated  by 
his  witness,  notwithstanding  this  may,  inci- 
dentally, discredit  him.  Schumacher  v.  Brew- 
ery Co.,  247  Mo.  141,  152  S.  W.  13 ;  State  v. 
Shapiro,  216  Mo.  359,  370,  115  S.  W.  1022. 

There  was  an  effort  made  to  discredit  the 
motorman's  testimony  by  that  of  Fredman. 
Interpreted  one  way,  it  may  be  inferred  that 
the  car  did  not  lessen  its  speed,  nor  did  the 
"blow-out"  occur  nntU  after  deceased  was 
struck  and  the  bridge  Itad  been  crossed.  On 
the  other  hand,  he  stated  that  the  car  sud- 
denly stopped,  or  nearly  so,  and  the  "flash" 
occurred  before  reaching  the  trestle. 

[2-4]  It  is  not  without  serious  misgiving 
that  we  hav«  concluded  plaintiff  made  a  case 
for  the  Jury;  but  we  find  error  in  Its  sub- 
mission. Defendant's  instructions  5  and  6 
were  refused.  The  first  was  faulty  in  the 
use  of  a  technical  word  without  explanation. 
But  the  second  was  manifestly  proper.  There 
was  no  charge  of  any  defect  in  the  car,  and 
no  attempt  to  take  the  blame  for  the  accident 
off  of  deceased  and  place  it  upon  defendant, 
except  in  its  alleged  failure  to  do  what  it 
reasonably  should  have  done  after  discover- 
ing his  peril.  In  view  of  the  issue  concerning 
defendant's  effort  to  save  deceased,  it  asked 
that  the  jury  be  informed  that  if  the  accident 
happened  by  reason  of  the  "blow-out"  pre- 
venting the  car  from  being  stopped,  and  not 
by  reason  of  any  negligent  faUure  of  the  mo- 
torman  to  stop  the  car,  the  verdict  should  be 
for  defendant  We  think  the  refusal  of  this 
was  harmful  error  against  defendant  It  waB 
refusing  It  a  right  to  put  a  clear  matter  of 
defense  before  the  Jury. 

The  Judgment  is  reversed,  and  the  cause 
remanded.    All  concur. 


GRINDLB  V.  CHICAGO,  B.  &  Q.  R.  Co. 

(No.  11800.) 

(Kansas  Oity  Court  of  Appeals.    Missouri. 
Feb.  21,  1916.) 

1.  Railroads  0.  1 113(1)  —  iNJTTBiKe  to  Aia- 
MAi^  ON  Tracks  — -  AcnoMS  —  Evidkncb— 
Sufficiency. 

In  an  action  for  the  killing  of  a  cow,  run 
down  by  a  train,  evidence  held  to  warrant  a 
finding  that  the  railroad  company  was  negli- 
gent 

[Kd.  Note. — ^For  other  cases,  see  Railroads, 
Cent  EHg.  {  1608;  Dec.  Dig.  «=»443(1).] 

2.  Railroads  <8=»419C1)  —  iNJtrBiES  to  Ani- 

HALS  on  TbAOKS— CaBE. 

When  those  in  charge  of  a  train  see  cattle 
on  the  tracks,  or  in  such  proximity  as  to  indi- 
cate that  they  intend  to  go  on  the  tracks,  it  is 
the  duty  of  those  operating  the  train  to  avoid 
running  down  the  animals. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Gent.  DiK.  Jg  1489-1491,  1498,  1498;  Dec.  Dig. 
<8=>419(1).] 

Appeal  from  Circuit  Court,  Schuyler  (boun- 
ty;  N.  M.  Pettlngill,  Judge. 
"Not  to  be  officially  published." 


Action  by  John  Grindle  against  tlie  Caiica- 
go,  Burlington  ft  Quincy  Railroad  Compcn;. 
From  a  Judgment  for  plaintiff,  defendant  tf- 
peals.    Affirmed. 

Higbee  &  Mills,  of  KirksvUle,  M.  O.  Boh 
erts,  of  St.  Joseph,  and  Palmer  TrIinWe,  o* 
Keokuk,  Iowa,  for  appellant  Fogle  &  Fogle. 
of  Lancaster,  for  respondent 

ELLISON,  P.  J.  Plalntirs  action  Is  tor 
damages  arising  from  defendant's  killing  his 
cow  by  running  upon  her  at  a  aide  station  ia 
the  nighttime.  The  trial  was  withont  a  Jury, 
and  resulted  In  a  Judgment  for  the  value  of 
the  cow. 

[1]  The  collision  with  the  cow  was  at  a 
siding  or  station  (vrithout  a  l>Tiildlng)  called 
Zola,  in  Sdiuyler  county,  and  occorred  aboat 
midnight  in  June,  1913.  It  was  a  part  pas- 
senger and  part  freight  train,  and  did  not 
stop  at  this  place  except  upon  slgnaL  It 
was  running  80  miles  an  hour.  The  statioo 
has  a  cinder  platform  and  a  side  track,  and 
a  public  highway  crosses  a  few  feet  north  ot 
the  platform.  The  track  there.  In  the  direc- 
tion from  which  the  train  was  coming,  wu 
straight  for  about  three-fourths  of  a  mile, 
with  nothing  to  obstruct  the  view.  1^ 
night  was  bright  starlight  Plaintlfr  llred 
about  one-fourth  of  a  mile  from  this  statioc 
and  on  returning  home,  after  night,  saw  bis 
five  cows  lying  down  inside  his  indosore. 
They  escaped,  and  there  was  evidence  tid- 
ing to  prove  that  they  wandered  onto  defend- 
ant's right  of  way.  The  engineer  testifiel  j 
that  he  did  not  see  any  cattle,  and  did  noc 
know  they  had  struck  the  cow  in  controven?  j 
until  the  fireman  told  him.  He  had  asked 
the  fireman  if  there  was  any  one  on  tlie  pUt-  j 
form,  and  was  told  there  was  not  The  fire- 
man testified  that  be  reported  to  the  engineer  | 
that  there  were  no  passengers,  and  tliat 
"then  he  looked  around;  saw  a  cow;  «* 
were  right  at  her."  They  hit  her,  and  he  re- 
ported It  to  the  engineer. 

This  evidence  amounts  to  this:    The  engi- 
neer asked  the  fireman  to  look  to  see  if  there 
was  a  passenger  on  the  platform.    He  did  ■». 
and  reported  there  was  not    Now  all  this. 
we  must  in  reason  assume,  was  when  ther 
were  far  enough  away  for  the  wigineer  to 
have  stopped  the  train  if  the  fireman  bad 
told  him  there  was  a  passenger.    But  at  that 
moment  he  says  he  turned  his  eyes  on  the 
track,  and  they  were  right  upon  the  cat. 
One  of  two  things  must  follow :    Either  he 
saw  the  cow  when  far  enough  away  to  stop. 
or  he  was  negligently  slow  in  turning  his 
face  back  to  the  track  after  telling  the  engi- 
neer there  were  no  passengers.     The  eiifd- 
neer  testified  that,  in  telling  him  there  were 
no  passengers,  the  fireman  was   looking  it 
blm.    That  would  be  looking  across  the  en- 
gine and  away  from  the  track.    We  can  see 
no  necessity  for  the  fireman  sni^jending  his 
look  and  attention  from  the  track  in  order  to 
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merely  say  "No"  to  the  engineer  In  answer 
to  his  inquiry.  It  Is  true  the  engineer  stat- 
ed that  when  he  asked  him  to  look  for  pas- 
sengers they  were  within  50  feet  of  the  plat- 
fonn.  Bat  the  court  doubtless  refnsed  to  be- 
lieve that,  for  at  that  distance  the  Inquiry 
would  hare  been  nseless.  There  was  erl- 
dence  showing  tracks  of  one  animal  on  the 
main  track  and  of  others  on  the  side  track, 
or  between  the  two.  While  there  was  no  af- 
firmative testimony  as  to  the  distance  in 
which  the  train  might  hare  been  stopped.  If 
an  effort  had  been  made  after  the  cow  conid 
have  been  seen,  yet  It  Is  clear  enongh  that 
a  stop  could  have  been  made,  for  the  dis- 
tance In  which  she  could  have  been  seen  was 
between  one-half  and  three-fourths  of  a  mile. 
Besides,  the  testimony  of  the  engineer  indi- 
cates that  passengers  oonld  be  seen  in  time 
to  stop. 

[2]  It  seems  to  ns  to  be  a  proper  and  rea- 
sonable Inference  from  the  evidence  that  de- 
fendant's servants  on  the  oiglne  either  saw 
the  cow  npon  the  track,  or  could  have  seen 
her  by  an  exercise  of  ordinary  care ;  or  they 
saw  her,  or  could  have  seen  bex  so  near  the 
track  as  to  surest  to  any  reasonaMe  mind 
that  she  wonld  probably,  from  fright  or  oth- 
erwise, go  upon  the  track.  In  sndi  circum- 
stances the  plaintiff  is  entitled  to  a  verdict. 
HiU  y.  Railroad,  40  Mo.  App.  620;  Id.,  121 
Mo.  477,  26  S.  W.  576;  Livingston  v.  Rail- 
road, 170  Mo.  452,  464,  71  S.  W.  136;  Wlndle 
V.  BaUroed,  168  Mo.  App.  603,  153  S.  W.  282; 
Spencer  v.  Railroad,  00  Mo.  App.  81.  It  Is 
said  In  those  cases  that  the  duty  of  care  In 
regard  to  cattle  may  be  likened  to  the  duty 
owlne  to  persons,  who.  If  seen  in  aada.  action, 
or  In  such  proximity  to  the  track,  as  to  In- 
dicate they  Intend  to  go  upon  it,  it  is  the 
duty  of  those  in  <diarge  of  the  engine  to  avoid 
running  npon  them.  We  have  been  dted  to 
a  number  of  authorities  by  defendant,  but  an 
examination  shows  that  they  are  not  applica- 
ble to  the  tacts  of  this  case. 

We  find  ourselves  without  authority  to  In- 
terfere, and  hence  affirm  the  judgment  All 
concor. 


S.  W.  NOGGLB  WHOLESALE  &  MFG.  CO. 
V.  SELLERS  &  BIARQUIS  ROOF- 
ING 00.  et  at    (No.  1180&) 

(Kansas  (3ity  Gourt  of  Appeals.     Missouri 

Feb.  7,  101&    Rehearing  Denied 

March  6,  1816.) 

1.  LARDI.OBD  AND  TENANT  «=9l68(7)— INJUBT 

TO  Tenant— AOTiONS  tob  Damaobs— Issues 

AND    E<VIDENCS. 

In  a  tenant's  action  against  its  landlord  for 
damages  to  a  stock  of  merchandise  from  rain- 
water, caused  by  Degllgence  in  leaving  a  hole 
in  the  rcof  open  or  unprotected,  where  the  peti- 
tion pleaded  that  the  landlord's  negligence  con- 
sisted in  employing  a  roofing  company,  the  other 
defendant,  what  it  knew  or  by  the  exercise  of 
ordinary  care  should  have  known  that  the  com- 
pany was  neglijsent  and  ungkillful,  and  where 
tl.-ere  was  no  evidence  of  any  negligent  selection. 


judgment  against   the   landlord   was   not  war- 
ranted. 

(Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Oent  Dig.  i|  645,  665,  683;  Dec  Dig. 
<S=»ie8(7).] 

2.  Landlobd  and  Tenant  «3>166(7,  8)— In- 
dependent OONTBAOTOB  —  INJTJBT  TO  TEN- 
ANT—LIABILITY. 

A  landlord  is  not  liable  for  the  negligence 
of  an  independent  contractor  where  such  con- 
tractor is  competent,  and  the  landlord  is  not 
negligent  in  selecting  him. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Gent  Dig.  g  654;  Dec.  Dig.  «=3>166 
(7,  ».] 

a  Landiabd  and  Tenant  «=»  168(7)— Inxobt 
TO  Tenant— iNSUFnciENCT  or  Evidence. 
In  a  tenant's  action  for  injury  to  its  stock 
of  merchandise  from  rainwater,  caused  by  negli- 
gence in  leaving  a  hole  in  the  roof  open  and  un- 
protected, evidence  held  not  to  sustain  the  ref- 
eree's finding  that  the  owner's  agent  voluntarily 
undertook  to  drain  a  sag  in  the  roof  by  instruct- 
ing the  foreman  of  the  defendant  roofing  com- 
pany to  cut  a  valley. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {J  646,  666,  683;  Dec.  Dig. 
<3==>168(7).l 

4.  Witnesses  4=9370(2)— Iupeachubnt—Con- 

tbadictort  Statements. 

In  such  case,  and  upon  the  issue  of  the  de- 
fendant's negligence,  declarations  of  its  agent 
after  the  damage  that  he  had  ordered  the  fore- 
man to  cut  a  valley  were  admissible  to  contra- 
dict his  former  testimony  that  he  had  never  au- 
thorized or  directed  the  valley  to  be  made. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |§  1220,  1248;  Dec.  Dig.  «=»87e(2).] 

6.  Evidence  «=>243(2>— Asuissions— Aoent's 

deci.a  rations. 
,  The  declarations  of  an  agent  made  after  the 
expiration  of  the  business  he  was  employed  to 
do  are  inadmissible  to  establish  liability  against 
his  principal. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  810;   Dec  Dig.  «=»243(2).] 

6.  Master  and  Servant  «=».^0(S)— Injury 
to  Third  Person  —  Sufficienot  of  Evi- 
dence—Scope  OP  Authority. 

In  a  tenant's  action  for  damages  to  a  stock 
of  merchandise  from  rainwater,  alleged  to  have 
been  caused  by  the  negligence  of  the  foreman  of 
defendant  roofing  company  in  leaving  a  hole  in 
the  roof  open  and  unprotected,  evidence  held  not 
to  sustain  the  referee's  finding  that  the  cutting 
of  such  hole  in  the  roof  was  within  the  scope  of 
the  foreman's  authority. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  1272;   Dec  Dig.  <3=a330 

7.  Mabteb  and  Servant  4=>302C2)  —  Injuby 
TO  Third  Person— Liability. 

To  make  a  master  liable  for  the  act  of  his 
servant  the  act  must  be  done  not  only  while  the 
servant  is  employed  in  tlie  master's  business  but 
in  the  course  of  the  employment  and,  if  he 
steps  aside  from  such  business  to  effect  a  pur- 
pose of  his  own,  or  the  commands  of  some  one 
else,  the  master  is  not  hable. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  K  1218,  1218;  Dec.  Dig. 
<S=>302(2).] 

8.  Master  and  Servant  ®=»308  —  Acts  op 
Servant— Ratification — Knowledge. 

In  a  tenant's  action  for  damages  to  a  stock 
of  merchandise  from  rainwater  from  negligence 
in  leaving  a  hole  in  the  upper  roof  open  and  un- 
protected, where  the  knowledge  of  the  defend- 
ant roofing  company  then  working  on  the  lower 
roof  was  only   that  "the  roof'  had   been  left 
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open,  the  fact  that  it  sent  its  foreman  to  look 
after  the  matter  raised  no  inference  that  it  was 
recognizing  bis  authority  to  undertake  to  cut 
the  upper  roof,  and,  If  it  had  no  notice  that  the 
trouble  was  In  the  upper  roof  where  the  hole  was 
left  open,  the  fact  that  the  foreman  told  men 
MorklnK  on  the  lower  roof  to  cover  the  hole  he 
had  cut  in  the  upper  roof  and  that  it  was  done 
with  the  company's  material  would  not  render 
the  company  hable  for  the  foreman's  negligence, 
if  any;  as  there  could  be  no  recognition  on  the 
company's  part  that  his  authority  extended  to 
the  upper  roof,  unless  it  knew  the  trouble  was 
with  that  roof. 

[Ed.  Note.— For  other  cases,  see  Masto-  and 
Servant,  Cent  Dig.  f  1234;   Dec.  Dig.  «=s>308.] 

9.  Appsal  ard  Bbros  «e»1177(7)  —  Disposi- 
tion—RjaiAND. 

In  such  case,  where  the  plaintiff  alleged  in 
his  petition  that  the  upper  roof  previously  laid 
by  defendant  in  May  was  defective,  bat  where 
the  referee  found  that  such  contract  was  fully 
performed,  and  where  reasonable  men  mi{A>t  dif- 
fer on  the  question  whether  the  Srst  roof  was 
defective  on  account  of  a  sag,  and  where  plain- 
tiff might,  by  additional  evidence,  show  that  it 
was  incumbent  on  the  defendant  to  fix  it,  the 
cese,  on  reversal  of  judgment  against  the  com- 
pany, would  be  remanded  for  a  new  trial  aa 
to  it 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4609;  Dec.  Dig.  «=»1177 
(7).] 

10.  LiANDLOBD  AITD  TERAHT  «s»169(9)  —  IlT- 

JTTBT  TO  Tenant— DA.1IA0K8. 
The  measure  of  damages  for  the  total  de- 
stmction  of  a  tenant's  goods  was  their  reason- 
able market  yalne  on  the  date  of  their  destruc- 
tion: and  the  measure  of  damages  as  to  thoee 
injured  was  the  difference  between  their  market 
vfuue  before  the  damage  and  their  market  value 
after  the  damage. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {  666;   Dec.  Dig.  ®=»169(»).l 

11.  LANDI.OBn>     AND     TENANT     «=»16»(7)— IK- 

.TaBT  TO  Tenant— Mbabdre  of  Daicaoes— 

Evidence. 

In  an  action  for  damages  to  a  tenant's  stock 
of  merchandise,  where  there  was  no  evidence  os 
to  the  reasonable  market  value  of  the  damaged 
goods,  or  as  to  the  nearest  market  or  the  price 
at  which  such  goods  could  be  obtained  in  the 
nearest  market  there  was  no  data  from  which 
the  damages  could  be  ascertained,  and  the  ref- 
eree's estimate  of  damages  would  not  be  allow- 
ed to  stand. 

[Ed.  Note. — ^For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  IS  645,  665,  6S»;  Dec.  Dig. 
<8=9l69(7).] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Allen  C.  Southern,  Judge. 
"Not  to  be  officially  published." 
Action  by  the  S.  W.  Noggle  Wbolesole  & 
Mannfacturlng  Company  against  the  Sellers 
&  Marquis  Roofing  Company  and  the  Clarke 
School  for  the  Deaf.  Judgment  for  plaintiff 
against  both  defendants,  and  they  appeal 
Reversed  as  to  defendant  School,  and  as  to 
defendant  Roofing  Company  reversed  and  re- 
manded for  a  new  trial. 

Haff,  Meservey,  Qenuan  &  Mlchads,  of 
Kansas  City,  for  appellant  Sellers  &  Marquis 
Roofing  Co.  Holmes,  Holmes  &  Page,  of 
Kansas  City,  for  appellant  Clarke  School  for 
the  Deaf.  Horace  H.  Blanton,  of  Kansas 
City,  for  respondent. 


TRIMBLE,  J.  TbhB  action  Is  for  damage* 
to  plaintiff's  stock  of  merchandlae  caused  bf 
negligence  in  leaving  open  and  unprotected  ■ 
hole  cut  in  the  roof  of  tJie  building  plaintiff 
occupied,  whereby  water  from  a  rainatora 
during  the  night  of  August  14,  1907,  flowed 
upon  and  Injured  said  stock. 

All  three  of  the  litigants  are  oorporations 
The  defendant  the  Glaike  Sdhotri  Cor  the 
Deaf  Is  the  owner  of  the  tmlldlng,  and,  for 
brevity,  will  be  hereinafter  roGeired  to  as  the 
School,  or  as  the  owner.  The  otbor  deftnd- 
ant,  the  Sellers  &  Marquis  Ro<MEbig  Company, 
hereinafter  called  the  Root  GtMnpany,  is  en- 
gaged In  the  business  of  laying  gmvel  no(%, 
which  oonsist  of  heavy  overlaH>iiig  flelt  or 
tar  paper  laid  upon  the  roof  sheeting  and 
having  hot  pitdi  pouted  thereon,  whim, 
while  In  a  molten  states  Is  In  tarn  covered 
with  graveL 

In  April,  lOOQ,  plaintiff  took  possession  of 
the  building  In  question  under  a  five-year 
lease  whlcdt  contained  no  covenant  to  repair 
on  the  part  of  the  owner,    niat  portion  of 
the    building  which   fronted   on    D^aware 
street,  in  Kansas  City,  was  five  stories  high, 
while   the   rear  porti<«   fronting    on   Wan 
street  was  only  tour  stories.    At  the  time  of 
and  prior  to  the  lease  the  whole   buildinir 
was  covered  with  a  four-ply  tar  paper  root 
And  in  the  roof  of  the  five-story  portion  was 
a  sag  or  degression  caused  t^  the  settling  at 
that  point  of  th^  rafters  or  other  timbers  un- 
der the  sheeting  on  which  the  tar  paper  was 
laid.    In  May,  1907,  the  defendant  School,  np- 
on  the  receipt  of  a  written  pn^tosttion  from 
the  Roof  Company  to  put  upon  the  five-stocy 
portion  "a  flrst-<da8s  four-ply  gravel  roof  for 
the  sum  of  175  and  guarantee  against  lealt- 
age  from  natural  wear  for  Ave  years,"  a^ 
cepted  said  proposition  and  authorized  the 
same  to  be  done.    According  to  the  evidence 
of  defendants,  the  Roof  Company's  OHitriict 
bad  to  do  only  with  placing  the  gravd  root 
upon  the  Inillding  as  it  existed,  and  said  com- 
pany was  under  no  obligation  to  repair  the 
rafters  or  sheeting,  or  to  dlmlnate  the  sa; 
therefrom.    l%e  Roof  Company  put  a  fou^ 
ply  gravel  roof  on  the  flve-story  portion,  but 
as  It  was  put  on  without  raising  the  rafters 
or  sheeting,  and,  indeed,  without  disturbing 
the  old  tar  paper  roof,  of  course  the  sag  re- 
mained in  the  new  roof  as  before;    the  new 
roof  otmformlng  to  the  contour  of  the  old. 
The  owned  accepted  the  job  as  complete  and 
satlsftictory  and  paid  th«  price  agreed  upoo 
for  it    No  water  came  through  tt,  and,  so 
far  as  the  construction  and  texture  of  tlie 
roof  so  laid  and  its  ability  to  prevent  water 
from  going  through  are  concerned,  the  roof 
was  a  good  root 

While  this  roof  was  being  laid  plalntUTs 
president,  Mr.  Noggle,  became  apprehensin 
that  it  was  not  proper  construction  to  lean 
the  sag  in  the  roof,  because  after  a  rain 
water  would  stand  therein  until  it  evaporat- 


#E»For  other  case*  we  aam*  topU  and  KET-NUMBBR  In  all  Kej-Nnmb«r*4  Disesto  and  Induw 
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ed,  and  he  was  fearful  that  this  would  cause 
tbe  roof  to  eventually  rot,  or  that  the  water 
would  finally  seep  through.  At  various  times 
tbereafter,  and  prior  to  August,  1807,  Mr. 
Noggle  voiced  his  apprehensions  to  Mr.  Page, 
tbe  owner's  ag^it,  who  looked  after  the 
baildlng.  Mr.  Page,  however,  had  no  such 
apprehensions,  and  told  Mr.  Noggle  that  the 
Roof  Company's  guaranty  was  back  of  the 
root  If  the  water  did  aftect  It.  The  evidence 
of  defendants'  witnesses,  who  were  expert  in 
the  roofing  business,  was  that  the  sag  did 
not  produce  a  dangerous  condition;  that  the 
roof  constructed  In  May,  1907,  was  a  first- 
class  four-ply  gravel  roof  and  needed  no  far- 
ther attention. 

On  August  9,  1907,  the  owner's  agent,  Mr. 
Page,  In  response  to  requests  from  plaintiff 
to  put  a  roof  on  the  four-story  portion,  wrote 
a  letter  to  the  defendant  Roof  Company  ask- 
ing for  an  estimate  for  a  roof  over  said  four- 
story  part  The  Boof  Company  answered 
this  orally  by  proposing  to  cover  the  four- 
story  portion  for  $77.  This  proposition  was 
orally  accepted  by  the  owner's  agent,  Mr. 
Page,  but  Just  when  the  acc^tance  was  made 
and  the  contract  closed  thereby  is  not  dear. 
It  was  somewhere  after  the  9th  and  before 
the  14th  of  August,  1907. 

On  the  morning  of  August  14,  1907,  the 
Roof  Company,  pursuant  to  said  contract, 
sent  a  gang  of  men  under  their  foreman,  Mr. 
Chick  (who  was  also  the  foreman  under 
whose  supervision  the  roof  on  the  flve-story 
portion  had  been  laid),  to  lay  a  roof  on  the 
four-story  part  l^ey  began  this  work  and 
finished  it  in  a  day  or  thereafter,  and  the 
owner's  agent,  Mr.  Page,  paid  the  Roof  Com- 
pany the  $77  for  It  No  complaint  is  made 
as  to  the  manner  of  doing  this  work,  nor  did 
any  of  the. damage  result  from  any  defect 
in  this  root  But  during  the  first  day  the 
men  were  at  work  on  this  roof — ^that  is,  in 
the  afternoon  of  August  14,  1907 — the  fore- 
man, Mr.  Chick,  borrowed  a  saw,  and,  going 
upon  the  roof  of  the  flve-story  portion,  CFUt 
a  longitudinal  hole  in  the  roof  and  sheeting 
at  one  end  of  the  sag  in  order  to  make  a 
▼alley  or  drain  therefrom  leading  from  the 
sag  to  the  gutter  so  as  to  carry  off  the  water 
which  would  othmvlse  stand  In  the  sag. 
Night  came  before  it  was  finished,  and  the 
hole,  so  plaintiff's  evidence  shows,  was  neg- 
ligently left  vcacoveteA,  and  a  rainfall  occur- 
ring that  night  damaged  plaintiff's  goods,  for 
which  this  suit  is  brought 

A  rrferee  was  appointed  to  hear  and  pass 
upon  all  questions  of  law  and  fact  He 
heard  the  evidence,  and  found  that  plaintiff 
was  damaged  In  the  sum  of  $1,841  and  recom- 
mended a  Judgment  for  that  amount  against 
twth  defendants.  Tine  court  overruled  all  ez- 
«q>tion8  to  the  referee's  report  and,  after  ap- 
proving same,  raklered  judgment  in  accord- 
ance therewith.  Both  defendants  have  ai>- 
Pealed. 

[1]  The  Judgment  cannot  be  permitted  to 
4taiul  aa  against  the  deteodaiit  School,  for 


the  reason  that  the  petlti<m  pleads  that  its 
negligence  consisted  In  employing  the  Roof 
Company  when  it  "knew,  or  by  the  exercise 
of  ordinary  care  could  have  known,  that  the 
Roof  Company  was  negligent  and  unskillful." 
In  other  words,  the  School  Is  charged  with 
negligently  having  a  servant  which  it  knew 
or  should  have  known  was  unskillful  and 
negligent  Plaintiff  tried  to  show  that  the 
portion  of  the  petition  relating  to  the  negli- 
gence of  the  owner  in  selecting  an  Incompe- 
tent servant  may  be  considered  as  surplus- 
age, and  the  petition  treated  as  charging  that 
the  School  was  negligent,  In  that  It  through 
Its  servant  attempted  to  obviate  the  effect 
of  the  sag  by  cutting  the  valley,  and  In  do- 
ing so  left  it  open^  But  that  Is  not  the 
meaning  of  the  petition  as  against  the  School. 
No  other  negligence  is  charged  against  the 
owner  except  negligence  in  the  selection  of 
a  servant  Hence,  unless  there  is  evidence 
of  such  negligent  selection,  the  Judgment 
cannot  stand  against  the  defendant  School. 
It  is  elementary  that  where  specific  negli- 
gence is  alleged,  that  negligence  must  be 
proved;  otherwise  the  Judgment  cannot  en- 
dure. Roscoe  V.  Metropolitan  Street  Ry.  Co., 
202  Mo.  676, 101  S,  W.  32 ;  Orcutt  v.  Century 
Building  Co.,  201  Mo.  424,  99  S.  W.  1062,  8 
L.  R.  A  (N.  S.)  929;  McGratfa  v.  St  Louis 
Transit  Company,  197  Mo.  97,  loc.  dt.  106, 
94  S.  W.  872.  There  is  no  evidence  at  all 
that  the  Roof  Company  was  incompetent  or 
unskillful,  nor  that  the  School  was  negligent 
in  employing  said  company. 

The  only  basis  In  the  findings  of  the  ref- 
eree for  a  judgment  against  the  School  Is  the 
finding  that  the  School,  through  its  general 
agent  Page,  Instructed  Chick  in  August, 
1907,  to  repair  the  sag  by  cutting  a  valley  in 
the  upper  root  The  referee  found  that  the 
Roof  Company  was  not  negligent  in  putting 
on  the  roof  of  May,  1907,  and  found  that  said 
roof  "was  a  first-class  four-ply  gravel  roof, 
as  required  by  said  contract"  The  referee 
nowhere  found  that  the  contract  in  August, 
1907,  to  put  the  roof  on  the  four-story  part 
included  as  a  part  of  it  the  remedying  of  the 
sag.  Indeed,  the  finding  of  the  referee,  In 
effect,  is  that  it  did  not  since  the  referee 
finds  that  the  two  separate  contracts  for  the 
two  roofs  were  made,  and  in  describing  the 
August  contract  the  referee  says  nothing 
about  it  Including  any  repair  of  the  sag,  but 
says  that  the  Roof  Company  put  a  gravel 
roof  on  the  four-story  part  pursuant  to  the 
last  contract,  and  that  "while  said  men  were 
putting  on  said  last-mentioned  roof"  plaintiff 
complained  to  Page  of  the  sag  in  the  root 
over  the  five-story  part,  and  "that  in  conse- 
quence of  said  complaints"  the  said  Page  "In- 
structed said  Chick  to  repair  said  low  place 
or  sag  by  cutting  a  valley,"  etc.  It  is  clear, 
therefore,  that  the  only  ground  upon  which 
the  referee  held  the  School  liable  was  that 
Page  directed  Chick  to  cut  the  hole  in  the 
toof  and  put  In  a  valley.    But  the  petition 
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does  not  put  plaintiff's  case  as  to  tbe  School 
on  that  ground,  but  upon  the  specific  charge 
that  the  School  was  negligent  in  its  selection 
and  employment  of  the  Roof  Company. 
Hence  for  this  reason,  If  for  no  other,  the 
Judgment,  as  to  the  defendant  School  will 
have  to  be  reversed.  Whether  It  should  be 
reversed  and  the  caiise  remanded  Is  a  mat- 
ter to  be  yet  discussed. 

[2]  The  negligence  causing  the  Injury  was 
not  in  cutting  tbe  hole  but  in  leaving  it  open 
after  it  was  cut.  The  owner  landlord  was 
not  negligent  in  making  the  contract  of  May, 
1007,  nor  did  the  injury  result  from  the  put- 
ting on  of  that  roof.  The  findings  of  the 
referee,  as  well  as  the  evidence  upon  which 
they  are  based,  show  that  the  draining  of 
the  sag  was  not  included  in  the  contract 
which  Page  made  in  August  for  the  lower 
roof.  Hence  there  can  be  no  liability  of  the 
owner,  the  School,  predicated  merely  upon 
the  fact  that  It  made  either  of  said  contracts 
with  said  Roof  Company  to  put  on  said  roofs. 
If  the  negligence  which  caused  the  damages 
had  been  committed  in  the  performance  of 
either  of  said  contracts,  nevertheless  the  de- 
fendant School  would  not  have  been  liable, 
since  the  work  of  laying  a  gravel  roof  is  a 
distinct  calling  requiring  peculiar  knowledge 
and  skill,  and  the  laying  thereof  by  the  Roof 
Company  was  done  according  to  its  own 
methods,  and  not  subject  to  the  control  or 
direction  of  the  owner,  and  was  not  Inher- 
ently dangerous  or  likely  in  itself  to  cause 
damage.  Under  such  conditions  tbe  author- 
ities are  to  the  effect  that  the  landlord  is 
not  liable  for  the  negligence  of  the  independ- 
ent contractor  where  the  contractor  chosen  is 
competent,  and  the  landlord  Is  not  negligent 
in  selecting  him.  1  Thompson  on  Neg.  621 ; 
Eberson  v.  Continental  Investment  Co.,  130 
Mo.  App.  296,  loc.  clt  303,  109  S.  W.  «}2; 
Wlese  V.  Remme,  140  Mo.  289,  41  S.  W.  797 ; 
Burns  v.  McDonald,  57  Mo.  App.  599;  Long 
V.  Moon,  107  Mo.  334,  17  S.  W.  810;  O'^ara 
T.  Laclede  Gaslight  Company,  131  Mo.  App. 
428,  110  S.  W.  642.  We  must  bear  in  mind 
that  the  negligence  in  this  case  did  not  re- 
sult directly  from  the  doing  of  the  work,  but 
only  from  negligence  in  leaving  the  hole  open. 
Hence,  If  the  only  connection  the  owher  had 
with  the  matter  was  to  employ  the  Roof 
Company  to  put  on  the  two  roofs,  then  tbe 
owner  can  escape  liability  on  the  ground  that 
the  Roof  Company  was  an  Independent  con- 
tractor, even  If  the  Roof  Company  was  neg- 
ligent in  leaving  the  sag  In  the  first  or  up- 
per roof  and  cut  the  hole  in  attempting  to 
rectify  its  nonperformance  of  the  first  con- 
tract But  if  the  owner,  through  Page,  aside 
from  either  of  said  contracts,  directed  Chick, 
the  foreman,  to  go  on  the  upper  roof  and 
make  a  drain  in  the  sag  by  cutting  a  valley 
in  said  roof,  then  this  was  a  direction  as  to 
manner  and  method  which  is  sufficient  to 
take  away  the  status  of  independent  contrac 
tor  as  to  the  cutting  of  the  vaUey.    And  In 


that  event  the  act  of  cutting  the  bole  and 
putting  in  the  valley  was  as  much  the  act  of 
Page  and  his  principal,  the  owner,  as  if  Page 
himself  had  borrowed  the  saw  and  cut  the 
hole,  or  as  If  he  had  gone  down  on  tbe  street 
and  had  the  first  man  he  met  to  fix  It  for 
him.  Nor  in  such  case  does  tbe  fact  that 
the  lease  contained  no  covenant  making  it 
obligatory  ui>ou  the  owner  to  repair  make 
any  difference.  Even  if  tbe  owner  was  not 
bound  to  repair,  yet,  If  that  owner,  through 
Page,  voluntarily  undertook  to  drain  the  sag, 
and  did  so  by  Instructing  and  directing  Chick 
to  cut  the  valley  and  fix  the  sag  in  that  way, 
and  Page's  agent  was  negligent  in  doing  1^ 
then  the  defendant  owner  Is  liable. 

[3-J]  This  is  what  the  referee  found  that 
Page  did,  but  there  Is  very  little  evidence,  if 
any  at  all,  to  show  that  be  did.  Clearly  the 
referee  finds  in  effect,  if  be  does  not  express- 
ly say  so,  that  the  direction  to  drain  the  sag 
was  no  part  of  the  contract  of  August,  1907, 
in  reference  to  the  lower  roof,  and  that  tbe 
remedying  of  the  sag  was  not  done  in  order 
to  comply  with  the  terms  of  the  first  con- 
tract Hence,  if  Page  directed  Chick  to 
drain  tbe  sag,  it  was  when  Page,  Chick,  and 
Noggle,  plaintiff's  president,  were  on  tbe 
roof  in  August  shortly  before  tbe  work  of 
putting  on  the  lower  roof  was  commenced. 
Tbe  three  men  went  upon  the  roof  of  the 
four-story  part  to  discuss  the  laying  of  that 
roof.  While  there  they  went  upon  tbe  upper 
roof,  which  had  been  laid  in  May,  and  looked 
at  and  discussed  tbe  sag.  Page  says  this 
was  after  he  had  made  the  contract  to  have 
the  lower  roof  put  on  for  $77;  that,  while 
he  went  on  the  upper  roof  and  they  all  talked 
about  the  sag,  yet  he  gave  no  orders  about  it, 
and  did  not  care  anything  about  it,  as  be  had 
the  Roof  Company's  guaranty  therefor. 
Chick  says  Page  gave  him  no  orders  or  di- 
rections to  remedy  the  sag  or  to  do  anything 
in  reference  to  it  in  any  way  whatever,  but 
that  afterwards  Xoggle,  plaintiff's  president, 
requested  him  to  drain  the  sag,  and  he  did  it, 
not  because  it  was  a  part  of  his  business  to 
do  it,  but  merely  because  of  Noggle' s  inslBt- 
ence  and  to  accommodate  him.  Noggle  him- 
self does  not  say  he  heard  Page  tell  Chick  to 
drain  tbe  sag,  nor  does  any  one  else  say  so. 
Noggle  swore  that  be  did  not  know  tbe  bole 
had  been  cut,  or  that  one  was  going  to  be 
cut,  until  tbe  next  morning  after  tbe  damage 
was  done.  Hence  there  must  not  have  been 
any  direction  to  cnt  it  given  by  Page  when 
tbey  were  on  the  roof.  Noggle  admits  that 
Page's  attitude  was  always  that  of  one  who 
was  satisfied  with  tbe  roof  and  was  not 
afraid  of  its  leaking.  Noggle  also  admits 
that  he  suggested  tbe  method  of  remedying 
the  sag  by  cutting  the  valley.  So  there  la  no 
express  or  affirmative  evidence  that  Page  In- 
structed or  directed  Chick  to  cut  tbe  valley 
or  drain  tbe  sag.  After  Page  had  testified 
that  be  bad  given  no  Instructions  to  Chick 
to  cot  it,  Noggle  again  went  <»  tbe  atand  and 
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testified  to  declarations  tie  said  lie  had  beard 
Page  make,  after  the  damage  had  been  done 
and  while  It  was  being  discussed  between 
them,  to  the  effect  that  he  (Page)  had  ordered 
Chick,  as  a  part  of  the  lower  roof  contract, 
to  cat  the  valley.  He  admits  that  at  this 
yery  time  Page  was  denying  all  liability  on 
his  or  the  School's  part  for  the  damage. 
TTiese  alleged  declarations  of  Page  were,  no 
doubt,  admissible  to  contradict  Page's  testi- 
mony that  he  never  authorized  or  directed 
the  valley  to  be  cut  But  they  could  not  be 
used  as  Independent  evidence  to  fasten  lia- 
bility upon  the  School,  since  the  declarations 
of  an  agent  made  after  the  expiration  of  the 
business  the  agent  was  employed  to  do  are 
not  admissible  to  establish  liability  against 
the  principal.  Neither  can  It  be  said  that 
there  Is  evidence  from  which  a  direction 
from  Page  to  Chick  to  cut  the  valley  can  be 
reasonably  Inferred  from  the  fact  that  the  ^- 
fect  of  the  sag  In  the  roof  was  a  matter 
which  it  was  the  owner's  interest  to  have  re- 
moved, nor  from  the  fact  that  Page  went  up- 
on the  roof  and  discussed  the  sag  with  Nog- 
gle  and  Chick.  The  positive  evidence  of  botti 
Page  and  Chick  that  he  did  not  authorize  or 
direct  anything  to  be  done  to  the  sag,  coupled 
with  Noggle's  failure  to  hear  Page  give  any 
such  direction,  would  seem  to  make  it  mere 
conjecture  that  Page  may  have  told  Chick 
to  dolt 

We  are  therefore  of  the  opinion  that  under 
no  view  of  the  case  has  liability  been  dis- 
closed against  the  School.  If  the  remedying 
of  the  sag  by  cutting  the  valley  was  not  done 
at  the  specific  direction  of  Page,  the  School 
Is  not  liable.  Even  if  the  proper  performance 
of  the  first  contract  required  the  effect  of  the 
sag  to  be  obviated,  and  even  if  the  second 
contract  required  the  company  to  fix  the 
upper  roof,  yet  unless  Page  directed  the 
manner  and  method  of  firing  it,  the  owner 
should  not  be  held  liable,  because  the  negli- 
gence causing  the  damage,  even  If  done  by 
the  Roof  Comtxtuy,  was  that  of  an  Independ- 
ent contractor.  In  other  words,  it  is  only  In 
the  event  that  the  bole  was  cut  at  Page's 
spedflc  directions  that  the  School  can  be  held. 
There  is  no  evidence  that  he  did  tell  Chick  to 
fix  the  upper  roof  In  August  1907,  or  that  be 
told  him  how  to  do  it,  and  we  have  seen  that 
it  amounts  to  no  more  than  mere  conjecture 
to  Infer  that  he  did  Instruct  and  direct  Chick 
to  cut  the  drain.  The  case  therefore  should 
not  be  remanded  as  to  the  owner,  the  defend- 
ant School. 

Now  as  to  the  liability  of  the  defendant 
Roof  Company:  Of  course,  If  there  was  no 
n^lect  or  failure  of  performance  of  the  con- 
tract of  May,  1907,  in  putting  the  upper  roof 
on,  then  the  Roof  Company  was  under  no 
obligation  to  cut  the  valley  in  the  upper  roof 
when  the  men  went  there  in  August,  1907,  to 
put  on  the  lower  roof.  There  is  no  evidence 
that  the  contract  in  reference  to  the  lower 
roof  Included  cutting  a  valley  In  the  upper. 


Hence,  so  far  as  concerns  the  contract  of 
August  1907,  relative  to  the  lower  roof,  the 
cutting  of  the  valley  in  the  upper  roof  was 
outside  the  scope  of  the  business  that  the 
Roof  Company  was  then  engaged  in.  The 
foreman.  Chick,  and  the  men  were  sent  there 
to  put  a  roof  on  the  lower  part  nothing  else. 
The  referee  finds  that  "while  said  men  were 
putting  on  said  last-mentioned  roof"  the 
plaintiff  complained  to  Page,  and  that  Page 
told  Chick  to  cut  the  hole  in  the  upper  roof, 
and  that  Chick,  "pursuant  to  said  Instmc- 
tions,"  did  so.  The  referee  also  finds  that 
the  hole  was  cat  "without  the  prior  knowl- 
edge or  consent"  of  the  Roof  Company,  and 
that  said  company  did  not  know  of  it  until 
afterwards. 

[I-SJ  The  referee  found,  however,  that  the 
cutting  of  the  hole  was  within  the  scope  of 
the  authority  of  the  company.  We  do  not  see 
how  this  finding  Is  reached  unless  the  leav- 
ing of  the  sag  in  the  upper  roof  was  a  non- 
performance of  the  first  contract,  making  it 
obligatory  upon  the  Roof  Company  to  remedy 
the  effects  produced  thereby,  and  consequent- 
ly Chick  was  merely  doing  what  his  com- 
pany was  required  to  do  when  he  attempted 
to  fix  It  But  the  referee  finds  that  this 
first  roof  was  in  compliance  with  the  con- 
tract The  referee  also  finds  that  the  plain- 
tiff complained  to  Page  about  the  sag  "while 
the  men  were  putting  on"  the  lower  roof, 
and  that  "in  consequence  of  said  sag"  Page 
told  Chick  to  fix  it  by  cutting  the  valley, 
and  Chick  fixed  it  "pursuant  to  said  instruc- 
tions." Clearly  this  means  that  the  referee 
found  that  Chick  did  not  do  it  as  a  part  of 
the  last  contract  or  In  fulfillment  of  the  first 
contract,  but  merely  in  response  to  Noggle's 
complaints  and  Page's  directions.  Chick  says 
Noggle  spoke  to  him  about  the  sag  In  the 
forenoon  of  Augiist  14tb,  and  again  In  the 
afternoon  about  it;  that  he  told  Noggle  it 
was  out  of  the  line  of  a  "roofer"  to  fix  the 
sag;  that  Noggle  told  him  it  ought  to  be 
done,  and  asked  him  to  cut  a  valley  or 
drain  so  water  would  not  stand  In  the  sag; 
that  Chick  then  told  Noggle  that  be  himself 
would  fix  it  for  him;  and  that  he  then  bor- 
rowed a  saw,  cut  the  hole  through  the  boards 
or  sheeting  under  the  roof,  and  did  It,  not 
because  It  was  a  part  of  hJs  work  or  duty 
to  do  BO,  or  because  Page  or  the  company 
told  him  to  do  It,  but  because  of  Noggle's 
Importunity.  If  such  are  the  facts  then  we 
do  not  see  how  the  Roof  Company  can  be 
held  liable.  If  the  company  was  under  no 
obligation  to  fix  it  by  reason  of  their  first 
contract,  and  had  not  agreed  to  fix  it  as  a 
part  of  the  second  contract,  then,  no  matter 
if  Page  did  give  Chick  explicit  directions  to 
drain  the  sag  by  cutting  the  valley,  the  work 
of  doing  so  was  outside  of  the  work  -the  Roof 
Company  had  undertaken  to  do  or  had  em- 
ployed Chick  to  do.  Chick  hlmiself  would  be 
liable,  but  not  his  principal,  the  Roof  Com- 
pany.   To  make  the  latter  liable  for  the  act 
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of  Its  servant,  Ohlck,  the  act  must  be  done, 
not  only  while  the  savant  Is  employed  In  the 
master's  business,  but  in  the  course  of  the 
employment  and  In  furtherance  of  the  mas- 
ter's business.  Hellriegel  t.  Dunham,  179  S. 
W.  768.  Eiven  though  a  tortious  act  is  com- 
mitted by  a  servant  while  he  is  employed  in 
his  master's  service,  yet,  If  the  act  is  one 
which  does  not  pertain  to  that  service,  the 
master  Is  not  liable.  Farber  y.  Missouri 
Pacific  By.  Co.,  82  Mo.  App.  878.  Or,  If  the 
servant  steps  aside  fri»n  his  master's  work, 
for  a  time  however  short,  to  effect  a  purpose 
of  his  own  or  to  execute  the  commands  of 
some  one  else,  the  master  will  not  be  liable 
because  the  act  was  not  in  furtherance  of 
the  master's  business.  Overton  v.  Chicago, 
etc.,  B.  Co.,  Ill  Mo.  App.  613.  86  S.  W.  503; 
Atherton  v.  Kansas  City,  etc..  Company,  106 
Mo.  App.  691,  81  S.  W.  223;  Bowler  v.  O'Con- 
neU,  162  Mass.  319,  38  N.  E.  498,  27  L.  B.  A. 
173,  44  Am.  St.  Bep.  359 ;  Walker  v.  Hanni- 
bal, etc.,  B.  Co.,  121  Mo.  575,  26  S.  W.  360, 
24  L.  B.  A.  363,  42  Am.  St.  Bep.  647;  Snyder 
V.  Hannibal,  etc.,  B.  Co.,  60  Mo.  413. 

Chick  was  not  sent  to  the  building  to  do 
anything  in  reference  to  the  upper  roof.  He 
was  sent  to  superintend  the  putting"  on  of  the 
lower  roof,  which  was  as  separate  and  dis- 
tinct a  piece  of  work  as  If  the  two  roofs  were 
on  separate  buildings.  Even  If  Cliick  was  a 
"foreman  of  foremen,"  and  had  authority  to 
make  contracts  for  his  principal  to  put  on 
roofs,  he  was  without  authority  to  undertake 
voluntarily  to  perform  an  act  without  con- 
sideration to  his  principal.  The  evidence  and 
the  findings  of  the  referee  all  show  that  any 
direction  Ohlck  received,  whether  from  Page 
or  Noggle,  was  after  the  August  contract  for 
the  lower  roof  was  made,  and  that  the  Boof 
Company  received  no  additional  compensa- 
tion whatever  for  doing  anything  on  the 
upper  roof  after  May,  when  It  was  then  fin- 
ished and  paid  for.  The  test  of  liability  Is: 
Whose  work  was  Chick  doing  in  cutting  the 
hole?  Byrne  v.  Kansas  City,  etc.,  B.  Co.,  61 
Fed.  605,  9  C.  C.  A.  666,  24  D.  B.  A.  693.  If, 
as  the  referee  has  found,  the  upper  roof  was 
completed  and  was  according  to  contract 
and  the  remedying  of  the  sag  was  no  part  of 
the  second  contract,  then  clearly,  Chick,  In 
going  onto  said  upper  roof  and  cutting  a 
hole  therein,  was  not  doing  the  work  of  his 
master,  the  Roof  Company,  but  was  stepping 
aside  from  his  master's  work  to  do  sometlilng 
at  the  request  of  either  Noggle  or  Page.  If 
Page  told  him  to  cut  the  hole,  then  Page's 
principal  and  Chick  himself  would  be  liable, 
but  not  the  Boof  Company,  whose  business 
was  not  being  furthered  thereby,  and  who 
received  no  compensation  therefor,  gave  no 
instructions  in  reference  thereto,  and  did 
not  know  that  their  servant  was  undertaldng 
or  attempting  to  do  anything  to  the  upper 
roof. 

If  there  Is  evidence  from  which  it  icould 
be  reasonably  inferred  that  the  putting  of 


the  drain  In  the  sag  was  the  Boof  Company's 
business,  then  the  company  could  be  held 
liable  on  the  ground  that  Chick  did  not  step 
aside  therefrom  when  he  undertook  to  do 
that  work.  Whether  In  leaving  a  sag  in  the 
upper  roof  the  company  failed  to  properly 
perform  Its  contract  of  May,  1907,  so  that  the 
fixing  of  said  sag  by  Chick  was  a  part  of 
the  company's  business  and  brouglit  it  with- 
in the  scope  of  his  duties  t9  the  company,  was 
doubtless  a  question  of  fact.  But  the  r^eree 
found  that  the  roof  put  la  in  May  compiled 
with  the  ccmtract  In  the  light  of  such  find- 
ing, we  do  not  see  how  the  act  of  Chick  in 
fixing  the  sag  In  the  upper  roof,  when  the 
work  assigned  to  him  was  merely  the  laying 
of  the  lower  one,  could  be  deemed  to  be  the 
company's  act  and  within  the  scope  of  Chick's 
authority.  If  authority  from  the  Boof  Com- 
pany is  to  be  inferred  from  the  fact  that  the 
next  morning,  after  the  company  liad  luiowl- 
edge  of  the  damage,  It  sent  its  men  there  and 
had  the  hole  repaired  with  its  own  Ial)or 
and  material,  then  the  evidence  must  show 
that  the  company  knew  the  hole  was  cut  in 
the  upper  roof.  But  it  does  not  diow  this. 
The  laying  of  the  lower  roof  was  not  yet 
finished,  and  the  men  returned  next  morning 
to  finish  it.  The  evidence  shows  that  Noggle 
telephoned  to  the  company  that  the  men  had 
left  the  roof  open  and  improtected,  but  it 
nowhere  appears  that  the  company  bad  any 
knowledge  that  it  was  -  the  upper  roof  that 
they  had  either  opened  or  bad  left  open.  So 
far  as  the  evidence  shows,  the  company's 
knowledge  went  no  further  than  that  "the 
roof"  had  been  left  open,  which,  of  course. 
the  company  would  think  meant  the  lower 
root.  Under  such  circumstances,  the  fact 
that  they  sent  Chick  to  look  after  tlie  mat- 
ter would  raise  no  Inference  that  by  that  act 
they  were  recognizing  that  he  had.  authority 
from  them  to  undertake  to  cat  the  upper 
roof,  or  do  anything  to  It  at  alL  And  If  the 
company  did  not  have  notice  that  the  trouble 
was  with  the  upper  roof,  then  the  fact  that 
Chick  the  next  morning  told  the  men  work- 
ing on  the  lower  roof  to  covet  the  hole  he 
had  cut  In  the  upper  one,  and  the  fact  that 
the  men  did  so  in  alx>ut  16  minutes'  time, 
and  used  the  company's  materials  already  on 
hand  for  use  oa  the  lower  roof,  would  not 
render  the  company  liable  for  CMck's  negli- 
gence any  more  than  his  act  of  cutting  the 
hole  in  the  first  place.  In  other  words,  there 
could  be  no  recognition  on  the  company's 
part  that  Chick's  authority  extended  to  the 
upper  roof  unless  the  company  knew  the 
trouble  was  with  the  upper  roof.  The  evi- 
dence Is  that  the  next  morning  they  had 
knowledge  that  there  had  been  damage  caus- 
ed the  nl^t  before,  but  there  is  no  evidence  to 
show  they  had  linowledge  that  the  damage 
came  from  any  defect  in  the  upper  roof. 
In  view  of  the  referee's  finding  that  the  com- 
pany had  performed  its  contract  of  May, 
1907,  When  it  laid  t^e  tipper  roof,  and  that 


Digitized  by 


Google 


Mo)      a.  W.  NOOaiiE  WHOIiXSAIjE  &  M.  CO.  T.  SBLIJEBS  A  MARQUIS  R.  CO.       666 


Cblck  andertook  to  put  the  ralley  In  the 
opper  roof,  not  as  a  part  of  the  contract  be 
was  then  engaged  In  performing,  nor  at  the 
direction  of  his  master,  but  at  the  directlxBi 
and  instruction  of  some  one  else,  we  are  un- 
able to  see  how  it  can  be  held  that  neverthe- 
less he  was  within  the  scope  of  his  authority 
when  he  undertook  to  tamper  with  the  upper 
roof.  The  judgment  tber^ore  ought  not  to 
stand  against  the  Roof  Ck>mpany,  in  the 
present  state  of  the  findings  and  of  the  evi- 
dence. 

[1]  The  question  whether  It  should  be  re- 
manded for  a  new  trial  as  to  the  Boof  Comr 
pany  is  one  that  has  caused  us  no  little 
trouble  and  hesitation.  The  plaintiff  alleged 
in  its  petition  that  the  roof  laid  in  May  was 
defective,  and  hence  plaintiff  has  had  ample 
opportunity  to  show  that  It  was,  and  that 
the  catting  of  the  drain  in  August  by  Chick 
was  the  (^ompany's  act  And  yet  the  finding 
of  the  referee  was  that  this  May  contract  was 
fully  pel-formed,  and  that  Chick  cut  the  hole 
at  Page's  directions  after  plaintlfTs  com- 
plaints. It  is  therefore  a  close  question,  at 
least  in  the  mind  of  the  writer,  whether  the 
plaintiff  should  be  allowed  a  second  oppor- 
tunity to  establish  its  case  against  the  Roof 
Company.  However,  inasmuch  as  plaintiff 
has  been  damaged  ^  and  inasmuch  as  reason- 
able men  might  differ  on  the  question  wheth- 
er the  roof  of  May,  1907,  was  defective  on  ac- 
count of  the  sag,  and  plaintiff  may  be  able  to 
show,  by  additional  evidence,  that  it  was 
Incumbent  on  the  Roof  Company,  by  reason 
of  the  sag,  to  fix  it  so  that  water  would  not 
stand  therein,  and  that  for  this  reason  the 
draining  of  the  sag  was  within  the  implied 
authority  of  Chick,  we  have  decided  to  re- 
mand the  case  for  a  new  trial  as  to  the  Roof 
Company.  The  company  had  a  guaranty  on 
the  roof  for  five  years.  It  was  therefore  in- 
terested in  removing  any  cause  for  deteriora- 
tion within  that  time.  Plaintiff's  roof  ex- 
perts said  that  water  standing  on  the  roof 
would  necessarily  injure  it.  The  defendants' 
witnesses  said  it  would  not,  unless  the  water 
was  BO  great  in  amount  as  to  cause  the 
weight  of  it  to  become  an  important  factor. 
The  evidence  did  not  show  how  much  water 
stood  on  the  roof  nor  how  long  it  stood  there 
before  evaporating.  There  la,  however,  evi- 
dence that  it  was  four  inches  deep  at  one 
point.  A  new  trial  may  disclose  how  much 
water  stood  there,,  and  that  the  sag  was  such 
as  that  the  Boof  Company  was  required  by 
its  contract  of  May,  1907,  to  eliminate  it  or 
its  effect,  or  that  the  company  agreed  to  do 
80  as  part  of  its  August  contract.  Again,  the 
evidence  upon  another  trial  may  disclose 
tbat  the  company  had  knowledge  that  the 
damage  came  from  a  hole  cut  In  the  upper 
roof  when  it  sent  Chick  the  next  morning  to 
look  after  the  matter,  in  which  event  that 
might  be  a  circumstance  to  be  taken  into 
ooosideration  along  with  all  others  In  deter- 
mining the  extent  of  Chick's  authority  to 
tamper  with  the  upper  root.    We  will  there- 


fore remand  the  case  for  a  new  trial  as  to 
the  Roof  Company. 

[10]  Since  the  case  is  to  be  retried  as  to 
the  last-named  defendant,  we  notice  one  fea-. 
ture  of  the  case  in  relation  to  the  measure  of 
damages.  The  referee's  report  shows  that 
certain  goods  were  totally  destroyed,  while 
others  were  only  damaged.  Of  course,  the 
measure  of  plaintifr's  damage  on  the  goods 
totally  destroyed  is  the  reasonable  market 
value  of  the  goods  on  the  date  of  their  de- 
struction. 18  Cyc.  148.  As  to  those  only  in- 
jured, the  measure  of  damages  is  the  differ- 
ence between  their  market  value  before  they 
were  damaged  and  their  market  value  after 
they  were  damaged.  Such  is  the  general 
rule.    18  Oyc.  149. 

[11]  The  referee's  report  diows  tbat  be 
estimated  the  damages  on  the  goods  which 
were  injured  only,  and  not  destroyed,  by 
taking  plaintiff's  cost  price  thereon  and  de- 
ducting therefrom  the  plaintifTs  general  prof- 
it made  in  the  business.  There  was  no  tes- 
timony as  to  what  was  the  reasonable  market 
value  of  these  damaged  goods.  The  teetl-  . 
m<my  merely  showed  the  prices  at  whidi 
plaintiff  listed  similar  items  of  merchandise 
for  sale,  and  tbat  plaintiff  made  a  general 
profit  in  its  business  of  from  20  to  25  i>er 
cent  Of  course,  this  average  profit  would 
be  made  up  from  very  many  different  lines 
of  goods,  and  the  profit  on  some  lines  or 
kinds  would  be  greater  than  on  others.  Con- 
sequently on  all  damaged  goods  on  which 
the  profit  was  small  the  plaintiff  would  ob- 
tain the  benefit  of  the  general  profit  made  on 
all  goods,  since  that  general  or  average  profit 
would  be  increased  by  the  larger  profit  made 
on  rapid  selling  and  desirable  goods  and 
upon  such  goods  which  were  not  damaged. 
There  are  other  reasons,  too,  why  the  average 
profit  plaintiff  made  in  its  business  would 
enable  it  to  get  a  greater  amount  of  damage 
than  it  would  otherwise  be  entitled  to  if  the 
measure  of  damages  were  determined  by  the 
standard  rule  of  law.  Not  only  was  there 
no  evidence  as  to  the  reasonable  market  value 
of  the  goods,  but  there  was  no  evidence  that 
the  average  profit  made  by  the  plaintiff  in 
its  business  was  fair  and  such  as  wholesale 
houses  handling  such  goods  ordinarily  made. 
There  was  no  evidence  showing  where  were 
the  nearest  markets  in  which  goods  of  like 
quantity  and  character  could  be  obtained  or 
the  price  at  which  goods  of  like  character 
and  quantity  could  be  obtained  on  such  near- 
est markets.  There  was  therefore,  as  to 
the  injured  goods,  no  data  from  which  the 
damage  could  be  ascertained  according  to  the 
legal  rule,  and,  when  this  is  the  case,  the 
estimate  of  damages  cannot  be  accepted  as 
correct  Sears  v.  Lydon,  6  Idaho,  358,  ^ 
Pac.  122,  loc.  clt  123.  For  this  reason,  also, 
the  present  judgment  should  not  be  allowed 
to  stand ;  and,  upon  a  retrial  of  the  case  as 
to  the  Roof  Company  the  data  should  be  sup- 
plied BO  that  the  correct  measure  of  damages 
may  be  applied. 
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For  the  reasons  hereinbefore  giren,  the 
Judgment  shonld  be  reversed  outright  as  to 
the  owner,  the  School,  but  aa  to  the  defend- 
ant Roof  Company  It  shonld  be  rerersed  and 
remanded  for  a  new  trlaL 

It  Is  so  ordered.  Tbe  other  Judges  con- 
car. 


SCRMBI/TZ  V,  MORINO.    (No,  1182a) 

(Kansas  City  Court  of  Appeals.     Missouri. 

Feb.  21,  1916.) 

PAWNBROKEBS  9=>5 — RiOEIB  OF  Tbdb  Ownks 
— "CONVMBION." 

Although  a  bailee,  who  innocently  recMves 
property  from  one  not  the  owner,  may  return 
it  to  such  party,  he  must  do  so  before  demand 
by  the  true  owner,  and  if  he  refuses  such  de- 
mand, such  refusal  is  a  "conversion,"  so  that  a 
pawnbroker  who  loaned  money  to  plaintiffs 
agent  on  a  ring  belonging  to  plaintiff,  and  re- 
fused on  plaintiff's  demand  to  return  the  ring, 
was  guilty  of  conversion. 

[Ed.  Note. — For  other  oases,  see  Pawnbrokers, 
Cent.  Dig.  {  4;   Dec.  Dig.  «=»5. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Conversion.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Allen  C.  Southern,  Judge. 
"Not  to  be  ofBdally  published." 
Action  by  Joseph  B.  Schmeltz  against  Jo- 
seph Morino.    Judgment  for  plalntltf,  and  de- 
fendant appeals.    Affirmed. 

C.  B.  Leavel,  of  Kansas  City,  for  appellant 
John  C.  Nipp,  of  Kansas  City,  for  respond- 
ent 

ELLISON,  P.  J.  Plaintiff,  a  pawnbroker 
in  Kansas  City,  was  the  owner  of  a  diamond 
ring  and  intrusted  it  to  another  person  to 
sell  for  100  and  return  him  the  money.  In- 
stead of  selling  it  as  agent  for  plaintiff,  he 
converted  it  to  his  own  use  and  pawned  it  to 
defendant  (another  pawnbroker)  for  a  loan  of 
$25.  Plaintiff,  with  the  aid  of  ofDcers,  set  out 
to  search  for  the  ring,  and  located  it  In  de- 
fendant's pawnshop  In  his  possession.  Plain- 
tiff demanded  It,  but  defendant  refused  to 
give  It  up.  PlaintUTs  agent,  who  had  left 
Kansas  City,  sent  to  defendant  his  pawn 
ticket  and  the  money  borrowed,  and  defend- 
ant returned  the  ring  to  him.  Plaintiff  Insti- 
tuted this  action  in  conversion,  and  recovered 
judgment  in  the  circuit  court 

The  Judgment  was  right  The  case  of 
Worthington  v.  Vette,  77  Mo.  App.  445,  is 
much  in  point  An  argument  was  made  in 
that  case,  on  the  point  of  Intrusting  proper- 
ty to  an  agent,  similar  to  that  advanced  in 
this,  but  Judge  Bond,  speaking  for  the  St 
Ix>uls  Court  of  Appeals,  pronounced  it  un- 
sound. This  rule  is  approved  In  Wells  on 
Replevin,  §  314. 

It  is  true  tliat  a  bailee,  who  has  inno- 
cently received  property  from  one  not  the 
owner,  may  return  It  to  such  party;  but  he 
must  do  so  before  It  is  demanded  by  the  true 
owner.  His  refusal  of  the  true  owner's  de- 
mand Is  a  conversion.    Rembaugh  v.  Pblpps, 


75  Mo.  422;    Dusky  t.  Rudder,  80  Mo.  400; 
Nanson  v.  Jacob,  93  Mo.  331,  6  S.  W.  246,  8 
Am.  St.  Rep.  531;  Moore  v.  Simins,  47  Mo. 
App.  182. 
The  Judgmmt  Is  affirmed.    All  ooncar. 


HBALEY  V.  TILLBERRY  et  aL    (No.  11783.) 

(Kansas  Ci^  Court  of  Appeals.     Missouri. 

Jan.  17,  1916.    Rehearing  Denied 

March  6,  1916.) 

1.  CuBTEST  «=>1— CoicFueno:*  of  Estatx. 

A  husband  has  an  estate  by  the  curteay  in 
his  wife's  land,  becoming  complete  upon  her 
death. 

[Ed.  Note. — For  other  cases,  see  Curtesy,  Cent 
Dik.  1$  1,  2;  Dec.  iDdg.  <S=>1.] 

2.  E^AUDDLKNT   CiONVETANCES    <S=3l06    —   IH- 
PB0VEIUENT8  ON  WIFE'S  PbOPEKTY. 

Where  an  insolvent  husband  uses  his  own 
funds  to  improve  his  wife's  lands,  the  value  <^ 
sudt  improvements  may  be  reached  by  appropri- 
ate chancery  proceedings  on  the  part  of  his 
creditors  who  were  defrauded  thereby. 

[Ed.  Note. — For  other  cases,  see  BVaudnlent 
Conveyancea,  Cent  Dig.  {  346;   Dec.  Dig.  «=> 

3.  FBATTDT7I.BKTConVBTAIfCB8  ^=>49(3)— 

Pbopebtt  Conveyed— Cwbttest. 

Where  a  widower  releases  or  gives  away 
his  curtesy  estate  in  the  lands  formerly  of  his 
wife  to  his  children  or  to  her  devisees,  he  bein? 
insolvent,  such  release  or  gift,  being  in  fraud  of 
his  creditors,  can  be  set  aside  and  his  curtesy 
interest  subjected  to  the  payment  of  such  credi- 
tors. 

[Ed.  Note. — For  other  cases,  see  BVaudolent 
Conveyances,  Cent  Dig.  f  111;  Dec.  Dig.  «=> 
49(3).] 

4.  ExBocnoN  «=»33  —  Pbofsbtt  Subjkct— 
CuBTEST  Estate. 

A  widower's  estate  by  the  curtesy  in  lands 

foimerly  of  his  wife,  which  lands  were  not  their 

homestead,  is  subject  to  execution  for  his  debt. 

[E!d.   Note.— For  other  cases,   see  Execution, 

C!ent  Dig.  {<  76-82,  86,  87 ;   Dec.  Dig.  «=>33.1 

5.  Fbaudulent  Conveyances  €=:>106 — Cleab- 
ING  Incumbrance. 

Whpre  n  husband  borrowed  money,  and  his 
wife  died,  so  that  he  bad  an  estate  by  Uie  curte- 
sy in  her  realty,  subject  to  a  mortgage  to  a  bank 
S'ven  by  his  wife,  and  signed  by  him,  before  he 
irrowed  the  money,  such  husband  had  a  right- 
to  use  the  borrowed  money  in  completing  a 
building  on  the  land  to  save  his  curtesy  estate 
from  bein?  foreclosed  by  the  bank,  and  such  use 
of  the  monpy  in  finishing  the  building,  which  be- 
longed partly  to  his  children,  was  not  fraudulent 
as  to  the  lender. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Ceat  Dig.  {  346;  Dec.  Dig.  «=> 
106.) 

6.  Fbaudituint  Conveyances  «s374(1) — Pay- 
ment OF  Anotheh's  Debts. 

The  act  of  an  insolvent  husband  in  giving 
away  the  income  from  his  curtesy  estate  in  his 
wifes  realty  to  the  devisees  of  the  property  by 
payini;  the  general  debts  of  his  wife's  estate  and 
the  costn  of  administration  was  fraudulent  as  to 
his  creditors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  U  186-190;  Dec  Dig. 
«E=>74(1).] 

7.  Fraudulent  Conveyances  «=>24!)— Avoid- 
ance-Action— Right  TO  Maintain— Diu- 

OENCE. 

Tho  lender  of  money,  who  for  some  yean 
permitted  the  borrower,  after  his  wife  died,  to 


^ssFor  other  cases  see  same  topic  and  KE7-NUMBBR  In  all  Kay-Numbered  DtgesU  and  Indaxaa 


Digitized  by 


Google 


Mo) 


EBALirr  ▼.  TUiLBEJEtRT 


667 


Apply  the  TVBiM  tnm  iia  cnrtMy  eitate  in  her 
realty  to  the  payment  of  the  debt*  of  his  wife's 
estate  and  the  cost  of  administration,  while  at 
all  times  having  a  legal  remedy  for  the  collec- 
tion of  the  debt  as  the  borrowers  cnrtesy  estate 
was  subject  to  execution,  coold  not  ivb*"*t*" 
a  creditors'  suit  in  equity  to  subject  the  realty 
to  payment  of  the  debt  on  the  ground  that  the 
devisees  thereof  bad  been  benefited  by  payment 
of  the  wife's  debts,  etc.,  since  equity  aids  only 
the  diligent 

[Ed.  Note.— For  other  cases,  see  Eh-audulent 
Conveyances,  Cent  Dig.  §|  735-737;   Dec.  Dig. 

Appeal  from  Circuit  Court,  Pettis  County ; 
H.  B.  Shaln,  Judge.  • 

Suit  by  Daniel  Healey,  executor,  against 
Bernard  TlUberry  and  others.  From  a  judg- 
ment for  defendants,  plaintiff  appeala  Af- 
tbmed. 

Montgomery  &  Montgomery,  of  Sedalia, 
for  appellant  O.  G.  Kelly,  of  Sedalia,  for 
respondents. 

TRIMBLE,  J.  This  Is  a  suit  In  equity  by 
the  executor  of  BUen  Adams,  deceased,  to 
subject  certain  real  estate  lately  owned  by 
Eliza  Tillberry,  deceased,  to  the  payment  of 
a  debt  of  her  husband,  A.  J.  Tillberry,  on 
the  ground  that  the  latter  expended  the  mon- 
ey he  had  borrowed  from  Mrs.  Adams  in 
making  valuable  Improveiuents  upmi  bis 
wife's  said  real  estate,  and,  after  the  death 
of  bis  wife,  permitted  the  Income  of  said 
real  estate,  to  which  he  was  entitled  as  ten- 
ant by  the  curtesy,  to  be  applied  toward  the 
payment  of  bis  wife's  debts  and  expenses  of 
administration,  all  In  fraud  of  his  creditor, 
Mrs.  Adams.  The  defendants  are  now  the 
owners  of  said  real  estate,  Mrs.  Tillberry 
having  given  It  to  tbem  by  will,  they  being 
children  of  A.  J.  and  Eliza  TlUberry. 

It  seems  that  for  many  years  prior  to  19M, 
Mr&  Tillberry  was  the  owner  of  an  unim- 
proved lot  on  one  of  the  business  comers  in 
Sedalia.  Desiring  to  erect  a  business  house 
therebn,  she  and  her  husband,  about  Septem- 
ber 1,  1904,  executed  a  deed  of  trust  thereon 
to  the  Sedalia  Trust  Company  for  $6,000  to 
be  used  In  the  construction  of  said  build- 
ing. On  the  17th  of  October,  1904,  the  TIU- 
berrys  made  a  written  contract  with  the 
trust  company  which  recited  the  loan  for  the 
purpose  aforesaid,  and  provided  that  the 
rent  of  the  lower  floor  of  said  building 
should  be  collected  by  the  trust  company 
and  applied  on  the  debt  until  it  and  the  in- 
terest were  fully  paid.  Shortly  after  this 
contract  was  entered  Into,  and  long  before 
the  building  was  completed,  Mrs.  Tillberry 
died  leaving  her  husband,  A.  J.  Tillberry, 
and  several  children,  among  them  the  de- 
fendants herein,  to  whom,  as  above  stated, 
she  devised  the  business  lot  In  question.  Her 
death  occurred  November  20,  1904. 

At  some  time  during  the  process  of  erec- 
tion, not  definitely  shown  when,  but  which 
plaintiff  estimates  to  be  about  October  24, 
1904,  A.  J.  Tillberry  borrowed  $1,000  of  Mrs. 
Adams,  giving  her  his  unsecured  note  there- 


for. There  are  drcnmstances,  however, 
which  tend  to  show  that  it  was  later  than 
this,  as  plaintiff  says  the  building  was  far 
enough  toward  completion  to  have  the  vrin- 
dow  frames  in  at  the  time  the  money  was 
obtained,  and  other  testimony  for  plaintiff 
shows  that  the  erection  of  the  building  drag- 
ged along  through  the  winter  and  was  not 
finished  nntll  late  in  the  spring  of  1005.  At 
any  rate,  at  some  time  during  the  prog^ress 
of  the  work  on  the  building,  it  was  discover- 
ed that  $6,000  was  not  g<4ng  to  pay  for  the 
completion  thereof,  and  A.  J.  Tillberry  ap- 
plied to  the  Sedalia  Tmst  Company  f<^  an 
additional  loan,  but  was  refused.  Tillberry, 
in  distress  lest  the  deed  of  trust  on  the  un- 
finished building  be  foreclosed,  applied  for 
help  to  the  plaintiff,  who  was  the  resident 
Catholic  priest,  and  Father  Healey,  know- 
ing that  Mrs.  Adams  had  the  money  to  lend, 
told  him  of  it  and  aided  him  In  getting  It, 
acting  merely  as  a  friend  to  both  of  tbem. 

It  is  plalntlfTs  contention  that  Tillberry 
used  $890  of  the  money  obtained  from  Mrs. 
Adams  in  finishing  the  building  so  as  to 
become  a  rent-producing  pitoperty  Instead  of 
being  foreclosed  by  the  trust  company ;  that 
said  TlUberry  was  Insolvent  and  that,  be- 
ing insolvent,  his  act  in  using  his  own  mon- 
ey in  improving  his  wife's  land  was  In  fraud 
of  his  creditor,  Mrs.  Adams,  and  she,  or  her 
estate  In  case  of  her  death,  can  maintain  a 
suit  in  equity  to  subject  the  wife's  real  es- 
tate thus  Improved  to  the  payment  of  said 
debt  to  the  extent  of  such  additional  im- 
provement. 

[1]  It  is  further  dalmed  by  plaintiff  that 
upon  the  death  of  Mrs.  Tillberry,  her  hus- 
band, acting  as  her  executor,  collected  over 
$2,200  In  rents  from  the  upper  floor  of  said 
building  and  exi)ended  it  in  paying  the  debts 
of  said  estate  and  expenses  of  administra- 
tion. The  rents  fr'om  the  upper  floor  were  to 
go  to  the  owner  of  the  building,  only  those 
from  the  lower  floor  being  assigned  to  the 
trust  company  by  the  contract  of  October 
17th,  and  which  lower  floor  rents  finally 
paid  off  said  $6,000  deed  of  trust  Inasmuch 
as  A.  J.  Tillberry  had  an  estate  by  the 
curtesy  In  said  lot  which  became  complete 
upon  the  death  of  his  wife,  these  rents  from 
the  upper  floor  were  in  fact  his  and  were 
not  subject  to  the  payment  of  his  wife's  gen- 
eral debts.  Myers  v.  Hansbrougb,  202  Mo. 
495,  100  S.  W.  1137.  Plaintiff  therefore 
claims  that  Mr.  TiUberry's  use  of  these  rents 
in  paying  the  debts  against  hia  wife's  estate 
was  merely  a  gift  to  her  estate  inuring  to 
the  benefit  of  the  devisees  of  said  lot,  and 
that  TlUberry,  being  insolvent,  is  another 
fact  which  entitled  plaintiff  as  Mrs.  Adams' 
representative  to  maintain  this  suit  In  equity. 

[2, 3]  We  are  not  disposed  to  question  the 
principle  of  equity  invoked  by  plaintiff, 
namely,  that  where  an  insolvent  husband 
uses  his  own  funds  to  Improve  his  wife's 
lands,  the  value  of  such  improvements  may 
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be  reached  by  appropriate  ebanoery  proceed- 
ings on  the  part  ot  his  creditors  who  are 
defrauded  thereby.  Kirby  t.  Bmns,  45  Mo. 
284,  100  Am.  Dec;  876;  Lynde  t.  McGregor, 
13  Allen  (95  M^ass.)  182,  flO  Am.  Dec.  188; 
Pee^le's  National  Bank  v.  Loeffert,  184  Pa. 
164,  38  AU.  996;  Trefetben  v.  Lynam,  90 
Me.  876,  38  Atl.  836,  88  L.  B.  A.  190,  60  Am. 
St.  Rep.  271 ;  Ware  t.  Hamilton  Brown  Shoe 
Ca,  92  Ala.  145,  9  South.  186;  Vandermrt 
v.  Fouse,  62  W.  Va.  214,  43  S.  BJ.  112.  Nor 
do  we  doabt  the  proposition  that  where  a 
husband,  or  rather  a  widower,  releases  or 
gives  away  his  curte^  estate,  which  has  be- 
come complete  by  the  death  of  his  wife,  to 
his  children  or  to  her  devisees,  he  being  in- 
solvent, such  rdief  or  gift  being  in  fraud  of 
creditors  can  be  set  aside  and  his  curtesy  in- 
terest subjected  to  the  payment  of  such  cred- 
itora  20  Cyc.  876;  O'Harra  t.  Stone,  48 
Ind.  417;   Roadi  v.  White,  94  Ind.  610. 

But  plalntifTs  diflSculties  are  not  over- 
come when  the  general  equitable  principles 
invoked  by  him  are  granted  or  admitted. 
The  problem  of  proving  facts  sufficient  to 
bring  plaintiff's  case  within  the  above  prin- 
ciples still  remains,  and  even  after  that  la 
done,  plaintiff's  right  to  prevail  may  be  af- 
fected by  another  maxim  of  equity  in  regard 
to  dillgeace. 

In  order  to  understand  these  matters  it 
may  be  well  to  here  state  other  facts  in  the 
case  bearing  upon  the  points  hereinafter  dis- 
cussed. 

[♦]  On  the  6th  of  February,  1905,  A.  J. 
Tlllberry  was  appointed  executor  of  his 
wife's  estate.  As  related  above,  she  died 
November  20,  1904.  Tlllberry  made  regular 
'  annual  settlements  yrith  the  probate  court, 
showing  the  rents  he  collected  from  said 
building  and  his  dlsburseinents  thereof  for 
the  estate.  These  settlements  began  at  the 
February  term,  1906,  and  continued  up  to 
and  including  the  February  term,  1910.  He 
made  his  final  settlement  in  August,  1910. 
They  show  that  during  these  years  he  col- 
lected from  the  rents  of  said  second  floor 
over  $2,200,  more  than  twice  enough  to  pay 
Mrs.  Adams'  note.  Mrs.  Tlllberry,  at  the 
time  of  her  death,  owned  other  real  estate 
and  her  residence  was  upon  'one  of  these 
other  pieces.  Their  dilldren  were  all  grown. 
The  business  lot  In  question  here  was  not 
their  homestead.  So  that,  at  any  time  after 
the  accrual  of  Mrs.  Adams'  hote,  his  curtesy 
in  the  business  lot  was  subject  to  execution 
for  his  debt.  Shortly  after  the  giving  of 
the  $1,000  note,  Mrs.  Adams  becoming  un- 
easy about  her  loan  to  Tlllberry  had  him 
to  give  a  new  note  dated  March  20,  1906, 
which  be  secured  by  a  deed  of  trust  on  cer- 
tain property  which  he  owned,  and  the  old 
note  was  destroyed.  Tlllberry  falling  to  pay 
the  new  note,  the  deed  of  trust  securing  It 
was  foreclosed,  the  property  bringing  only 
$350,  which  sum,  less  costs  of  sale,  was  cred- 
ited on  the  note.  On  December  29,  1910, 
suit  was  brought  on  the  note  for  the  bal- 


ance due  thereon,  and  on  Febmaiy  7,  1911, 
a  personal  Judgment  against  A.  J.  TUlberry 
was  obtained.  It  the  old  note  was  dated 
in  October,  1004,  it  would  have  fallen  due 
In  1906.  The  new  note  was  made  to  fall 
due  in  March,  1907.  A.  J.  TUlberry  died 
March  6,  1911.  Thus  during  a  period  of  at 
least  four  years  and  possibly  five,  'miberry's 
curtesy  in  the  business  lot  in  question  was 
subject  to  an  execution  on  a  Judgment  for 
Mrs.  Adams'  debt  had  one  been  obtained. 
This  suit  in  equity  was  not  filed  until  March 
6,  1912,  and  wa«  not  tried  until  October  27, 
1914.  And  after  the  accrual  of  the  new 
note  in  March,  1907,  the  rents  from  the  up- 
per stoiy,  collected  by  Tlllberry  and  used  by 
him  in  paying  the  debts  of  his  wife's  estate, 
amounted  to  fuUy  $1,600. 

The  contention  of  plaintiff  that  the  $1,000 
was  borrowed  ot  Mrs.  Adams  for  the  pur- 
pose of  being  used,  and  that  $890  of  it  was 
used,  in  the  completi(»i  of  the  building,  rests 
upon  declarations  alleged  to  have  been  made 
by  A.  J.  Tlllberry  to  the  president  of  the 
trust  company  and  to  Father  Healey. 

Defendants  insist  that  these  dedarationa  of 
A.  J.  Tlllberry  are  not  admlssibla  Plaintiff 
says  they  are  admissible  for  two  reasons: 
First,  because  TUlberry  was  his  wife's  agent, 
or,  if  the  loan  was  made  after  his  wife's 
death,  he  was  the  agent  of  the  devisees  to 
finish  the  building;  second,  that  the  declara- 
tions were  admissible  as  having  been  mada 
against  Interest  by  a  deceased  perscm,  a  stran- 
ger to  the  controversy,  who  was  in  a  position 
to  know  of  the  matters  concerning  whidi  he 
8X>oke. 

It  may  be  observed  that  the  evidence  doea 
not  show  clearly  when  these  admissions  were 
made.  Perhaps  some  of  them,  to  the  effect 
that  he  was  going  to  or  had  g^)tten  money 
from  Mrs.  Adams,  were  made  durlngj  the  prog- 
ress of  the  work  on  the  building,  but  evident- 
ly the  declarations  that  he  had  used  $890  ot 
it  in  the  completion  thereof  was  after  his 
work  as  agent  in  attending  to  the  construc- 
tion thereof  bad  ceased,  if  he  was  such  agent 
superintending  the  construction  thereof.  It 
would  seem,  therefore,  that  the  declarations 
as  to  his  having  used  the  money  on  the  buUd- 
ing,  made  after  the  termination  of  his  agency, 
could  not  be  admitted  on  the  ground  ot 
agency. 

But  we  shall  not  go  into  the  qaestlon  of  the 
admissibility  of  these  declarations  on  ^ther 
of  the  above-claimed  grounds  for  reasons  here 
set  forth. 

[I]  Regardless  of  wh«i  the  money  was  l><»<- 
rowed  from  Mrs.  Adams,  the  evidence  unques- 
tionably discloses  that  It  was  not  used  on'  the 
building  untn  after  the  wife's  death.  At  that 
time  A.  J.  TlUberry  had  a  complete  and 
fully  vested  estate  by  the  curtesy  in  the  lot. 
It  was  his  property  as  much  as  any  other 
property  owned  by  bim.  WbUe  it  wa:i  not 
subject  to  his  wife's  general  debts  it  was  sub- 
ject to  the  trust  company's  deed  of  trust  given 
by  the  wile  and  signed  by  the  husband  be- 
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ton  tbe  creation  of  Mrs.  Adams'  debt.  Hence 
this  curtesy  Interest  was  likely  to  be  foreclos- 
ed by  tbe  trost  oompany  and  lost  to  him  f  or^ 
ever.  He  therefore  had  a  right  to  use  his 
money  to  save  that  interest  from  being  sold, 
and  the  nse  of  the  money  in  finishing  the 
bnilding  was  not  fraudulent  as  to  Mrs.  Adams. 

[6]  But,  of  coarse,  after  he  had  protected 
and  saved  his  curtesy  interest  from  fore- 
closure, he  had  no  right,  it  he  was  then  in- 
solTent,  to  give  away  the  proceeds  or  income 
arising  therefrom  to  the  derisees  of  said 
property  by  paying  the  general  debts  of  his 
wife's  estate  and  the  costs  of  administration. 
But  these  gifts  of  the  rents  could  have  been 
Btoi)ped  at  any  time  after  the  accrual  of  Mr& 
Adams'  debt,  since  his  curtesy  was  subject  to 
an  execution  therefor.  So  that  the  only  act 
of  A.  J.  TUIberry  which  Mrs.  Adams  could 
not  have  prevented  was  his  nse  of  the  money 
to  preserve  his  curtesy  estate,  which  act  he 
had  a  right  to  do,  and  it  was  therefore  not 
fraudulent.  The  other  act,  that  of  after- 
wards paying  the  debts  of  his  wife's  estate, 
was  preventable  by  Mrs.  Adams  by  tbe  In- 
stltuti<m  of  a  suit  at  law.  Instead  of  doing 
this,  however,  she  allows  several  years  to 
pass  and  these  gifts  to  ctmtlnne  year  after 
year  during  which  time  her  debt  could  have 
been  easily  collected.  And  this  Is  true  re- 
gardless of  whether  Tlllberry  used  his  money 
In  completing  the  building  or  not  since  his 
cnrtesy  was  there  and  subject  to  execution. 
One  of  the  maxims  of  equity  la  that  it  aids 
tbe  diligent,  not  those  who  slumber  upon  their 
Tights.  If  Mrs.  Adams  had  acted  promptly 
in  the  collection  of  her  debt  it  could  have  been 
easily  collected,  but  instead  of  doing  this,  she 
allows  several  years  to  pass,  and  then,  after 
the  evidence  of  the  various  transactions  has 
been  lost  and  the  parties  thereto  have  died, 
a  suit  In  equity  is  brought  based  upon  dec- 
larations of  a  deceased  person  and  upon  the 
evidence  of  persons  whose  recollections  on 
many  points  have  become  cloudy  and  uncer- 
tain through  the  lapse  of  time. 

In  addition  to  the  foregoing,  it  may  be  re- 
marked that  there  is  no  evidence  that  A.  J. 
Tlllberry  was  insolvent  at  the  time  he  used 
the  money  to  complete  the  building.  The  use 
of  the  money  In  that  way  did  not  render  blm 
Insolvent  since  it  preserved  to  him  a  curtesy 
■which  of  Itself  was  sufficient  to  pay  more 
than  twice  the  plaintiff's  debt,  to  say  nothing 
of  the  real  estate  whicdi  the  petition  says 
Tlllberry  owned  and  which  the  evidence 
shows  he  did  own.  But,  as  we  have  seen, 
his  nse  of  the  money  to  finish  the  building 
was  not  voluntary  in  the  legal  sense,  since 
It  was  necessary  for  him  to  use  it  in  that  way 
to  preserve  his  curtesy,  and  hence  his  appli- 
cation of  the  money  to  the  completion  of  said 
building  was  not  fraudulent  nor  did  it  ren- 
der him  Insolvmt. 

[71  As  to  his  alleged  insolvency  at  the  time 
be  began  to  apply  tbe  rents  of  the  upper  floor 
to  pay  the  debts  of  his  wife's  estate,  the  only 


evidence  on  the  question  la  that,  when  he  died 
in  1911,  he  was  insolvent,  unless  Insolvency 
can  be  Inferred  from  the  fact  that  he  allowed 
the  lot  he  had  given  as  security  to  be  fore- 
closed. Tbe  evidence  is  that  he  owned  sev- 
eral pieces  of  real  estate  aside  from  his  cur- 
tesy In  the  business  lot  In  question,  but  Just 
what  they  were  worth  does  not  appear.  How- 
ever, the  application  of  the  rents  as  he  receiv- 
ed them  on  the  debts  of  his  wife's  estate  did 
not  take  his  curtesy  from  him,  and  the  value 
of  that  curtesy  was  sufficient  to  pay  the  debt, 
had  Mrs.  Adams  seized  It,  leaving  out  of 
consideration  entirely  any  other  property  that 
he  himself  owned.  The  record  is  silent  as  to 
his  owing  any  other  debts  except  the  one  to 
Mrs.  Adams.  Bat  even  if  It  be  granted  that 
the  giving  away  of  the  yearly  rents  reduced 
his  ability  to  pay  Mrs.  Adams,  still,  as  she 
had  an  adequate  remedy  at  law  whereby  she 
could  have  stopped  those  payments  and  could 
have  collected  from  the  rents  alone  more 
than  enough  to  pay  her  debt,  we  do  not  think 
that  she  or  her  estate  should  now  be  allowed 
to  come  into  equity  and  subject  defendants' 
real  estate  to  the  payment  of  her  debt 

For  these  reasons  we  are  of  the  opinion 
that  the  Judgment  of  the  chancellor  In  finding 
for  defendants  and  dismissing  plalutifC's  bill 
should  be  affirmed.  It  Is  so  ordered.  All 
concur. 


McCRABT  et  aL  v.  PARMBBS'  BIUT.  INS. 

OO.    (Na  11377.) 

(Kansas    City    Court    of    Appeals.      Mlssonrl. 

Feb.  21,  1916.) 

1.  iKStJRANCX   <8=>Oe5(4)— LlOHTNlHQ   INSTJB- 

AHCB— A  cn  0  N  8— Polio  Y. 

A  policy  insuring  animals  against  lightning 
provided  that  live  stock  might  be  insured  by  the 
class,  or  an  animal  might  be  specifically  de- 
scribed, and  that  when  stock  was  insured  by  the 
class,  the  insured  should  receive  such  a  propor- 
tion of  the  loss  Bostained  as  the  total  value  of 
the  stock  in  that  class  should  bear  to  the  amount 
of  his  insurance  on  that  class.  It  was  also 
provided  that  in  no  case  should  the  insured  re- 
ceive more  than  the  cash  value  of  any  animal. 
limated,  who  owned  six  head  of  cattle,  includ- 
ing a  bull,  gave  evidence  of  the  value  of  all  but 
the  bull  Held,  that  as  the  cattle  were  Insured 
In  a  class,  and  only  one  of  the  cows  was  killed, 
the  evidence  did  not  Justify  recovery,  for  un- 
til the  value  of  the  entire  herd  was  established, 
there  was  no  standard  for  computing  the  loss 
which  should  be  based  on  the  proportion  the 
value  of  the  herd  bore  to  the  insurance  on  th« 
cattle. 

[Bd.   Note. — For  other  cases,   see   Insurance, 
Cent.  Dig.  {  1722;   Dec.  Dig.  «=665(4).] 

2.  BviDENCK  «=s>668(4)— Opinion  Bvidbnck— 
Value. 

The  jury  is  not  bound  by  the  opinion  of 
witnesses  as  to  the  value  of  animals  as  cattle. 

[Bd.   Note.— For   other   caseis,    see   Bvidenoe, 
Dec.    Dig.    «=s>568(4).] 

Appeal  from  Circuit  Coort,  Daviess  Oonn- 

ty ;  Andi  B.  Davis,  Judge. 
"Not  to  be  officially  published." 
Action  by  J.  M.  McCrary  and  others  against 

tbe    Farmers'    Mutual    Insurance   Company. 
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From  a  Judgment  for  plaintiffs,  defendant  ap- 
peals.   Reversed  and  remanded. 

Dudley  &  Selby  and  Nat  G.  Cruzen,  all  of 
Gallatin,  for  appellant.  Leopard  &  Fair,  of 
Gallatin,  for  respondents. 

ELUSON,  P.  J.  Defendant  Issued  a  policy 
to  plaintiff  Insuring,  among  other  things,  his 
horses,  mules,  sheep,  and  cattle  against  dam- 
age by  lightning.  Each  of  these  classes  was 
Insured  in  a  separate  amount,  the  amount  of 
Insurance  on  cattle  being  $375.  The  loss  now 
complained  of  was  to  one  certain  cow  struck 
by  lightning  in  March,  1913.  In  an  action 
on  the  policy  plaintiff  recovered  Judgment  for 
the  injury  in  the  sum  of  $30. 

[1,2]  The  policy  and  the  by-laws  (made  a 
part  of  the  contract)  provide  that: 

"Live  stock  may  be  insured  by  the  class,  or  an 
animal  may  be  specifically  described  and  valued. 
When  stock  is  insured  by  the  class,  each  kind 
of  stock  shall  be  a  class  by  itself:  and  in  case 
of  loss  or  damajpe,  the  insured  shall  receive  such 
a  proportion  of  the  loss  sustained  as  the  total 
value  of  the  stock  in  that  class  owned  by  him 
at  the  time  of  loss,  bears  to  the  amount  of  his 
insurance  in  that  class." 

But  It  was  also  provided  in  another  part  of 
the  policy  that  defendant  should  not  be  liable 
in  any  event  for  more  than  cash  value  of  ani- 
mal. 

The  evidence  In  plaintiff's  behalf  tended  to 
show  the  cow  was  struck  by  lightning,  and 
that  she  was  injured  to  his  loss  in  the  sum  of 
^0,  at  least  that  was  the  verdict  and  there 
was  evidence  to  support  it  Plaintiff  like- 
wise attempted  to  prove  the  value  of  all  of 
his  cattle  in  order  to  fix  a  basis  of  liability 
as  required  by  his  contract,  but  he  failed. 
He  testified  that  he  had  six  head.  He  was 
then  asbed:  "About  what  was  their  total 
value?"  He  answered:  "I  don't  know.  We 
bad  five  cows  and  a  bull.  I  8Ui^>ose  the  oows 
were  worth  $80  a  head,  the  way  cattle  were 
selling."  Not  knowing  the  value  of  the  bull 
he  did  not  give  the  total  value  of  the  cattle. 
This  was  not  a  trivial  matter,  for  the  bull 
might  have  been  worth  a  large  sum,  swelling 
the  total  so  as  to  materially  affect  in  defend- 
ant's favor  the  pr(^orti(Hi  of  loss  it  should 
pay.  For  the  higher  the  value  of  the  cattle, 
the  higher  would  be  the  proportionate  in- 
surance ;  that  is,  the  greater  defendant's  lia- 
blUty. 

Thus  if  we  assume  the  total  value  of  the 
cattle,  including  the  bull,  to  be  $600,  and  the 
value  of  the  cow  killed  to  be  $60,  plaintiff 
would  be  entitled  to  •»Vstb  or  »/s  of  $60, 
which  is  $96,  but  for  the  provision  that  in  no 
event  should  he_  receive  more  than  the  value 
of  the  animal  lost.  Now  we  have  no  means 
of  knowing  what  value  a  Jury  will  put  on  all 
the  cattle.  A  Jury  is  not  bound  by  the  valu- 
ation stated  by  witnesses.  The  Jury  might 
fix  such  valuation  at  a  less  amount  than  the 
insurance^  in  which  event  the  sum  due  him 
for  the  cow  would  be  less  than  her  value.    As 


for  Instance,  If  a  Jury  valued  the  five  cows  at 
$30  per  head  and  the  bull  at  $100,  there  would 
be  a  total  value  of  $250,  and  plaintiff  would 
only  be  entiUed  to  »«/sts  or  %  of  the  $30; 
that  is,  $20. 

But  an  instruction  was  given  for  plaintiff 
directing  the  Jury  that  if  they  found  for  bim 
to  allow  him  his  fuU  loss.  This  was  error. 
In  order  to  properly  apply  the  contract,  the 
Jury  should  first  find  the  total  value  of  the 
cattle,  then  the  value  of  the  cow  that  was 
killed,  and  then  return  a  verdict  for  the  same 
proportion  of  the  value  of  the  cow  that  the 
total  value  of  all  the  stock  is  to  the  insur- 
ance, unless  such  proportion  would  be  great- 
er than  the  value  of  the  cow,  in  which  latter 
event  the  valne  of  th«  cow  would  be  the  t^- 
dict 

The  Judgment  is  reversed,  and  the  cause 
remanded.    All  concur. 


SHAFER  V.  HARVEY  et  aL    (Na  11840.) 

(Kansas  City  Oourt  of  Appeals.     Missouri. 
Feb.  21,  1916.) 

1.  Dauaoes  ®=»15S(2)— Pixadiko  and  Pboof 
— Sufficiency— Pkksonal  Injubt. 

Allegations  of  petition,  seeking  recovery 
for  personal  injuries,  that  the  back,  spine,  ribs, 
and  all  of  the  internal  organs  of  plaintiff  were 
seriously  injured  and  the  body  and  limbs  severe- 
ly bruised  and  wounded,  causing  great  pain  in 
body  and  mind  and  impairing  the  strength,  ac- 
tivity, and  vitality,  all  of  which  injuries  are 
permanent,  did  not  authorize  evidence  as  to  re- 
sulting paralysis  and  emaciation  or  atrophy  of 
the  muscles  of  the  arm  and  shoulder;  such  be- 
ing resultant  conditions  and,  while  natural,  not 
necessary  results  of  the  injuries  charged. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  <8=»158(2).] 

2.  Damaoks  «s>li58(2)— Pi.EADiNa  AND  Pboof 

— SUFTICIKNCT— PeBSOWAI,    IRJTJBT. 

In  such  case,  the  allegation  as  to  impair- 
ment of  activity,  strength,  and  vitality  would 
naturally  be  taken  to  refer  to  the  specific  in- 
juries alleged,  and  would  not,  therefore,  sup- 
port the  admission  of  such  testimony. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec  Dig.  «8=»158(2).] 

3.  Damages  «=>168(2)  —  Evtdencb  —  Bbshlt- 
INO    Ck>NDiTiONS— Adhissibilitt. 

Evidence  of  conditions  resulting  from  in- 
juries received  is  admissible  to  show  that  the 
mjuries  were  received  only  when  other  evidence 
cannot  be  discovered  to  show  the  injuries. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §i  480,  481,  48S,  486;  Dec.  Dig.  «=> 
168(2).] 

4.  Apfeai.  and    Ebbob   4=»1140(4)— AsnBii- 
ANCE— KKinssioN  OF  Dauaoes. 

Although,  where  the  amount  of  a  vodict 
can  be  so  separated  that  by  remittitur  amounts 
improperly  awarded  may  be  waived  and  the 
Judgment  afiirmed,  such  course  will  be  followed, 
where  the  error  was  such  as  to  render  it  im- 
possible to  ascertain  whether  the  entire  amount, 
or  what  portion  thereof,  was  awarded  on  the 
erroneous  basis,  remittitur  cannot  cure  the  er^ 
ror,  and  the  judgment  must  be  reversed. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Ont  Dig.  J  4466;  Dec.  Dig.  <8=» 
1140(4).] 
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Appeal  from  Girealt  Court,  Jackson  Coun- 
ty;   Wm.  O.  Thomas,  Judge. 

"To  be  officially  published." 

Action  by  Elizabeth  Shafer  against  Ford  F. 
ETarvey  and  another,  receivers  of  the  Met- 
ropolitan Street  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendants  appeaL 
Reversed  and  remanded. 

John  H.  Lucas,  Charles  N.  Sadler,  and 
Charles  A.  Stratton,  all  of  Kansas  City,  for 
appellants.  Guthrie,  Gamble  &  Street,  of 
Kansas  City,  for  respondent 

TBIMBLE,  J.  Plaintiff  boarded  one  of  the 
cars  of  the  Metropolitan  Street  Railway 
Company  then  being  operated  by  the  defend- 
ant recelTers.  Before  she  had  time  to  be- 
come seated,  so  the  petition  alleges,  the  car 
was  negligently  and  violently  started  with  a 
great  Jerk,  throwing  plaintiff  down  and  in- 
juring her.    The  petition  charges  that: 

"The  back,  spine,  ribs,  and  all  of  the  internal 
organs  of  plaintiff  were  seriously  injured,  and 
the  body  and  limbs  of  the  plaintiff  severely 
bruised  and  wounded,  causing  the  plaintiff  great 
pain  in  bod^  and  mind,  and  impairing  the 
strength,  activity,  and  vitality  of  the  plaintiff, 
all  of  which  injuries  are  permanent." 

[1]  Under  the  foregoing  allegation,  the 
plaintiff  was  permitted  to  Introduce  evidence 
relating  to  a  paralysis  of  her  left  hand,  a 
partial  paralysis  of  her  right,  and  to  an 
emaciation  or  atrophy  of  the  muscles  of  her 
arm  and  shoulder.  The  questlcm  presented 
by  tlie  appeal  Is:  Was  evidence  of  these  con- 
ditions admissible  under  the  above-quoted  al- 
legation? 

The  distinction  between  "general  damages" 
and  "special  damages"  is  thus  stated  in  8 
Am.  &  Eng.  Ency.  of  Law  (2d  Kd.)  542  and 
543: 

"General  damages  are  those  which  necessarily 
and  b.y  implication  of  law  result  from  the  act 
or  default  complained  of." 

"Special  damages,  as  contradistinguished  from 
general  damages,  have  been  defined  as  those 
which  are  the  natural  but  not  the  necessary  re- 
sult of  the  act  complained  ot" 

And  the  general  rule  for  pleading  damages 
Is  thns  stated  in  13  Cyc.  176: 

"If  the  damages  sought  to  be  recovered  are 
those  known  as  special  damages,  that  is,  those 
of  an  unasnal  and  extraordinary  nature,  and  not 
the  common  consequence  of  the  wrong  complain- 
ed of  or  implied  by  law,  it  is  necessary  in  order 
to  prevent  surprise  to  the  defendant  that  the 
declaration  state  specifically  and  in  detail  the 
damages  sought  to  be  recovered." 

At  the  time  this  case  was  tried,  the  cases 
of  Gurley  v.  Missouri  Paclflc  Railway,  122 
Ho.  141,  26  S.  W.  963,  and  of  Moore  v.  St. 
Louis  Transit  Company,  226  Mo.  689,  126  S. 
W.  1013,  announced  the  rule  In  this  state  as 
to  the  admissibility  in  evidence  of  conditions 
arising  from  an  injury  but  not  specifically 
pleaded.  Prior  to  these  two  cases,  the  rule 
theretofore  existing  was  that: 

"If  the  results  which  the  offered  evidence 
tends  to  show  are  the  natural  and  necessary 
eonsequenoes  of  the  act  pleaded,  then  they  are 
Keneral  damages,  and  the  evidence  is  Bdmissible 
nnder  a  general  pleading;    but,  if  sudi  results 


are  the  natural  but  not  necessary  consequences 
of  the  wrong  pleaded,  then  they  are  special 
damages,  and  the  evidence  is  not  admissible." 
Cooley  V.  Kansas  City  Elevated  R.  Co.,  170  Mo. 
App.  42,  loc.  dt.  45,  156  S.  W.  54;  Thomp- 
son V.  St.  Louis,  etc.,  R.  Co.,  Ill  Mo.  App. 
465,  86  S.  W.  465. 

The  two  Supreme  Court  cases  modified  this 
rale  somewhat,  holding  that.  In  order  to  be 
proven  without  being  specifically  pleaded,  a 
natural  resnlt  did  not  have  to  be  a  neces- 
sary result  but  only  a  usual  one  reasonably 
expected  to  follow  from  the  Injuries  Indicted 
and  alleged.  226  Mo.  689,  loc.  dt  703,  126 
S.  W.  1013.  And  the  trial  court  In  the  case 
at  bar  finally  admitted  the  testimony  as  to 
paralysis  and  atrophy  on  the  theory  that  It 
was  admissible  under  the  rule  obtaining  in 
those  cases.  Since  the  trial  of  this  case, 
however,  the  Supreme  Court,  In  the  case  of 
Hall  T.  Manufacturers  Coal  &  Coke  Co.,  260 
Mo.  351,  168  S.  W.  927,  disapproved  of  the 
holding  in  the  Gurley  and  Moore  Cases  and 
went  back  to  the  former  rale,  namely,  that 
special  damages,  which  are  the  natural  but 
not  necessary  result  of  the  Injury  complained 
of,  must  be  specifically  alleged  in  the  petition, 
nnder  the  rale  established  by  this  latest  an- 
nouncement of  the  Supreme  Court,  was  the 
evidence  above  mentioned  admissible? 

It  win  be  observed  that  the  paralysis  and 
emaciation  or  atrophy  testified  to  are  not 
"bodily  injuries"  received  at  the  time  of  the 
fall,  but  are  conditions  resulting  from  the 
bodily  injuries  received  at  that  time.  Con- 
cerning such  conditions.  Graves,  J.,  In  Price 
V.  Metropolitan  St  Ry.  Co.,  220  Mo.  435,  loc. 
dt.  466,  119  S.  W.  932,  132  Am.  St  Rep.  688, 
says: 

"If  plaintiff  proposed  to  rely  upon  conditions 
and  diseases  growing  out  of  the  alleged  bodily 
injuries,  then  spednc  pleading  thereof  should 
be  required,  or  the  evidence  excluded." 

His  opinion  in  this  case  was  adopted  as 
the  opinion  of  the  court  en  banc.    And  in  his 
dissenting  opinion  in  the  Moore  Case  (226  Mo.  y 
loc.  dt  710,  126  S.  W.  1013)  Judge  Graves 
said: 

"It  is  a  well-known  fact  that,  from  certain 
kinds  of  physical  injuries,  certain  results  will 
thereafter  inevitably  follow.  In  other  words, 
that  such  injuries  will  naturally  produce  certain 
conditions  and  diseases.  In  such  case,  an  alle- 
gation in  the  petition  of  the  injury  inflicted 
would  justify  proof  of  such  conditions  and  dis- 
eases as  would  of  necessity  follow  the  injury, 
and  as  to  such  conditions  and  diseases  the  de- 
fendant must  come  prepared  to  defend.  But,  on 
the  other  hand,  there  are  other  physical  in- 
juries which  may  or  may  not  produce  resulting 
conditions  or  diseases.  For  instance,  an  in- 
jury to  the  lung  might  superioduce  pneumonia, 
but  not  necessarily  so.  An  injury  to  the  nervous 
system  might  produce  blindness,  but  not  neces- 
sarily so.  These  conditimis  or  diseases  last 
mentioned  may  as  readily  come  from  other  caus- 
es as  from  the  physical  injury  or  injuries.  In 
such  case,  the  petition  should  be  specific,  to  the 
end  that  the  defendant  could  come  prepared  to 
meet  the  issues  and  show  that  the  condition  or 
disease  was  not  caused  by  the  physical  injury. 
This  he  cannot  do  if  the  unpleaded  conditions 
or  diseases  are  sprung  upon  him  for  the  first 
time  at  the  trial." 
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And  tuither  on  ut  the  same  (qjrfnioii  he 
aa7B  (226  Mo.  711,  126  S.  W.  1018): 

"I  am  of  opinion  that  if  a  particular  injur; 
is  sued  for  in  general  terma,  and  if  from  that 
ildary  certain  results,  conditions,  or  diseases 
wUl  ineTitably  follow,  then  proof  can  be  made 
under  the  general  allegation,  because  defendant 
must  come  prepared  to  defend  asainst  that 
physical  injury  and  all  of  its  inevitable  conse- 
quences, conditions,  and  diseases.  Bat,  on  the 
other  hand,  if  in  general  terms,  a  specific  physi- 
cal injury  is  pleaded,  and  sudi  injury  may  or 
may  not  produce  certain  subeequent  conditions 
or  diseaaes,  then  in  my  judgment  the  petition 
should  aver  tlie  reemlting  oonditiona  or  maeases, 
before  proof  thereof  should  be  admitted.  X%i8 
to  the  end  that  fairness  may  reign  in  the  trial 
of  causes.  This,  to  the  end  that  defendants 
may  know  what  they  are  required  to  meet  be- 
fore having  it  sprung  upon  them  during  Uie 
triaL" 

These  remarks  are  quoted  with  approval  In 
the  Hall  Case,  260  Mo.  378, 168  S.  W.  927,  and 
consequently  now  represent  the  views  of  the 
Supreme  Court 

Plaintiff  now  contends  that  the  evidence  ot 
paralysis  and  atrophy  was  within  the  plead- 
ed issues,  since  there  was  an  allegation  that 
by  reason  of  the  injuries  to  the  back,  spine, 
etc.,  her  strength,  activity,  and  vitality  were 
Impaired.  But  a  reading  of  the  record  clearly 
discloses  that  It  was  not  offered  as  evidencing 
loss  of  activity  or  vitality,  nor  was  It  nec- 
essary to  be  proved  In  order  to  establish  such 
impairment  It  was  olfered  separately  and 
distinct  from  evidence  in  regard  to  that,  and 
the  form  of  the  questions  asked  show  that  the 
express  purpose  was  to  prove  conditlcHis  re- 
sulting from  the  pleaded  Injury  to  the  spine. 
Moreover,  these  conditions  were  "those  of  an 
unusual  and  extraordinary  nature,  and  not 
the  common  consequence  of  the  wrong  com- 
plained of,"  and  were  such  as  might  have 
arisen  from  some  other  cause,  1.  e.,  the  age  of 
the  defendant,  she  being  82  years  old.  This 
being  80,  the  defendant  would  not  be  apprised 
of  such  unusual  and  extraordinary  results  by 
.  the  general  allegation  of  the  petition,  and,  If 
the  evidence  is  to  be  held  admissible,  would 
be  deprived  of  the  opportunity  of  showing 
that  It  came  from  some  other  cause.  Hence, 
under  the  rule  enunciated  by  the  authorities 
above  quoted,  there  must  be  an  allegation  of 
such  special  damages  before  the  evidence  can 
be  admitted. 

[2]  Again,  the  allegation  as  to  impairment 
of  activity,  strength,  and  vitality  would  be 
taken  to  refer  to  the  Injuries  alleged,  and  not 
as  a  general  statement  Including  something 
not  alleged.  And  therefore  the  general  al- 
legation of  Impairment  of  the  strength,  ac- 
tivity, and  vitality,  Is  not  such  a  general  al- 
legation as  includes  paralysis,  emaciation,  or 
atrophy.  Certalidy  a  general  allegation  of 
lessened  activity  could  not,  by  any  effort  of 
the  Imagination,  be  stretched  so  as  to  include 
emaciation  or  atrophy. 

[3]  Plaintiff  makes  the  point  that  the  evi- 
dence. If  not  admissible  to  show  conditions 
or  to  prove  damages,  was  admissible  to  prove 
that  the  spine  was  Injured.    In  other  voids. 


to  argue  from  effect  back  to  cause,  these  con- 
ditions were  objective  symptoms  which  show- 
ed an  injury  to  the  splne^  and  the  evidence 
could  be  regarded  as  coming  within  the  pur- 
view of  the  remarks  made  by  Gantt,  J.,  in 
reference  to  objective  symptoms  in  Rearden, 
Adm'r,  v.  St  Louis,  etc.,  R.  Co.,  215  Mo.  lOS. 
loc.  dt  136, 114  S.  W.  961.  Conceding  merely 
for  the  sake  of  the  argumait  (but  without 
deciding)  that  the  evidence  would  be  admis- 
sible, even  If  such  conditions  were  not  plead- 
ed, where  the  injury  alleged  could  not  be 
established  otherwise  than  by  showing  re- 
sults which  could  be  traced  only  to  the  injury 
pleaded,  still  the  point  cannot  avail  plain- 
tiff anything:  First,  because  there  were  other 
objective  manifestations  of  Injury  to  plain- 
tUTs  spine,  and  proof  thereof  was  properly 
made,  so  that  there  was  no  necessity  of  re- 
sorting to  unpleaded  results  in  order  to  argue 
from  them  back  to  an  otherwise  undlscover- 
able  cause.  Second,  because  the  evidence, 
when  plaintiff  finally  succeeded  in  getting  It 
before  the  jury,  was  not  adduced  to  prove  that 
the  spine  hod  been  Injured,  but  to  show  re- 
sults (and  those  of  an  unusual  and  extraor- 
dinary nature)  flowing  from  a  spinal  injury 
that  had  been  already  testified  to. 

The  case  was  not  tried  until  some  time 
after  the  petition  was  filed.  Plaintiff  admits 
that  the  conditions  revealed  by  the  evidence 
to  which  objection  Is  made  did  not  arise  until 
some  time  after  the  flUng  of  the  petition.  One 
of  defendant's  physicians  examined  plaintiff 
about  two  weeks  after  the  Injury,  and,  ac- 
cording to  his  evidence,  there  were  merely 
some  braises  on  her  right  and  left  hips  and 
knee  and  the  sUn  was  scarified  from  the 
knee  to  the  ankle;  but  there  was  nothing 
that  would  not  heal  readily  in  a  short  tlme^ 
and  nothing  to  indicate  that  sndi  ccmditlona 
as  are  now  cmnplalned  of  would  arise.  The 
Instructions  certainly  authorized  the  Jury  to 
consider  the  paralysis  and  atrophy  in  es- 
timating the  damages,  because  they  told  the 
jury  that  the  verdict.  If  for  plaintiff,  should 
be  in  such  amount  "as  you  may  find  from  the 
evidence  will  reasonably  compensate  the 
plaintiff  for  such  injuries  to  her  back  and 
spine,  body  and  limbs,  if  any,  as  yon  may 
find  to  have  naturally  resulted  from  and  fol- 
lowed directly  from  and  as  the  natural  result 
reasonably  to  be  expected  from  such  Injoiles, 
If  any,"  etc. 

We  think  the  evidence  objected  to  rdated 
to  results  and  conditions  which  should  have 
been  specially  pleaded  if  plaintiff  desired  to 
prove  them,  since  In  that  way  only  would  the 
defendant  be  apprised  of  the  fact  that  plain- 
tiff was  going  to  charge  defendant  vrith  hav- 
ing caused  them.  As  we  said  In  Cooley  t. 
Railroad,  supra: 

"It  would  seem  that  the  above  is  a  safe  and 
excellent  rule  to  follow  in  order  to  determine 
whether  certain  evidence  is  admissible  under  a 
pleading  of  general  damages.  That  is,  if  the 
results  are  the  natoral  and  necessary  conse- 
quences of  the  wronf!  pleaded,  then  the  evidence 
is  admissible;   but  if  they  are  the  natural,  tmt 
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not  necessary,  consequences  of  such  wrong,  then 
evidence  thereof  is  not  admissible.  Tii\a  wonid 
^ork  no  hardship  on  the  plaintiff,  since  he  can 
either  plead  them,  or,  at  the  trial,  amend  his 
petition  so  as  to  Include  any  'natural  but  not 
necessary'  results— i.  e.,  special  damages— and 
thus  give  the  defendant  notice  of  what  he  is 
called  upon  to  meet" 

At  any  rate,  such  Is  the  role  now  announc- 
ed by  the  Supreme  Court  if  we  correctly  un- 
derstand the  scope  and  meaning  of  the  de- 
cision In  the  Hall  Case. 

[4]  Plaintur  In  her  brief  intimates  that.  If 
any  error  has  been  committed  by  the  admis- 
sion of  such  evidence,  the  same  can  be  cured 
by  remittitur.  But,  as  one  of  our  number 
asked  at  the  oral  argument,  who  can  deter- 
mine bow  much  of  the  damages  awarded 
were  for  the  conditions  which  were  shown  to 
have  arisen  afterward  but  which  were  not 
pleaded? 

Our  view  of  the  case  makes  it  unnecessary 
to  go  Into  the  question  of  whether  or  not  the 
verdict  Is  excessive. 

For  the  reasons  set  forth  In  the  foregoing 
opinion,  the  Judgment  Is  reversed,  and  the 
cause  is  remanded  for  a  new  trial.  The  other 
Judges  concur. 


GABBERT  v.  UNION  DEPOT  BRIDOB  * 
TERMINAIi  RT.  CO.    (No.  11801.) 

(Kansas  City  Court  of  Appeals.    MissourL 

Feb.  7,  1916.     Rehearing  Denied 

March  6,  1916.) 

1.  Bbidobb  «=»46(8)— iNJrmonoK— QTiBanoK 

1«B  JintT— NxaUOBNCK. 

On  evidence  in  an  action  against  a  bridge 
company  for  damages  for  personal  injury  and 
for  injury  to  plaintiff's  wagon  and  harness,  de- 
fendant's alleged  negligence  in  leaving  an  ex- 
cavation oa  the  approach  open  and  unprotected 
by  barricades  or  lights  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Bridges,  Cent. 
Dig.  S  120;  Dec.  Dig.  «S=>46(8).] 

2.  Trial  ®=»252(8)— Instboctioks— Evidkncb 
AND  Issues. 

In  such  action,  where  plaintiff  admitted  that 
he  knew  the  excavation  was  there  and  that  it 
was  dangerous  if  driven  into,  there  was  no  er^ 
ror  in  striking  out  of  defendant's  instruction  the 
words,  "or  by  the  exercise  of  ordinary  care  and 
observation  could  have  known"  of  the  excava- 
tion,, as  it  did  not  take  from  the  jury  the  ques- 
tion whether  plaintiff  could  have  known  where 
be  was  going  Dy  the  exercise  of  ordinary  care. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  603;  Dec.  Dig.  <S=»252(8).] 

8.  Bridges  «=944(4)— Injury— Contribotobt 

Nbguoenox. 

In  such  case,  plaintiff's  mere  knowledge  of 
the  defect  would  not  bar  his  recovery,  if  he  was 
exercising  ordinary  care  to  avoid  it    . 

[Ed.  Note.— For  other  cases,  see  Bridges,  Gent 
Dig.  I  94;  Dec.  Dig.  «=»44(4).] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   F.  O.  Johnson,  Judge. 

"Not  to  be  officially  published." 
Action  by  Michael  M.  Gabbert  against  the 
Union  Depot   Bridge   &  Terminal  Railway 
Company.     Judgment  for  plaintiff,  and  de- 
fendant appeals.    AiQrmed. 


Kenneth  McG.  De  Weese,  of  Kansas  City, 
for  appellant  George  W.  Day  and  Richard 
J.  Holmden,  both  of  Kansas  City,  for  re- 
spondent 

TRIMBLE,  J.  The  defendant  owns  and 
operates  the  new  toll  bridge  across  the  Mis- 
souri river  at  Kansas  City  popularly  known 
aS'  the  Armour-Swift-Burllngton  Bridge. 
Plaintiff  recovered  Judgment  in  the  sum  of 
$905  for  damages  to  his  person,  and  to  his 
wagon  and  harness,  alleged  to  have  been 
caused  by  defendant's  negligence  in  leaving 
open  and  unprotected  by  barricades,  or  mark- 
ed with  warning  lights,  an  excavation  in  the 
south  approach  to  said  bridge.  Plaintiff  was 
a  farmer  living  north  of  the  river  near  Lin- 
den. For  several  years  he  had  been  engag- 
ed in  collecting  poultry  and  eggs  throughout 
his  neighborhood  and  hauling  them  to  Kan- 
sas City  and  selling  them  at  the  city  market 
On  the  30th  of  August,  1913,  be  was  at  the 
market  with  a  load  of  such  products,  and, 
after  having  disposed  of  them,  left  for  home 
about  10  o'clock  at  night  It  was  perhaps  a 
little  after  that  hour  when  he  reached  the 
bridge.  He  drove  east  on  Third  street  till 
he  came  to  the  bridge  entrance,  and  then 
turned  north  on  the  eastern  portion  of  the 
bridge  approach;  that  being  the  portion  ot 
the  bridge  floor  allott^  to  north-bound  trav- 
eL  The  bridge  approach  was  wide  enough 
to  afford  a  well-paved  driveway  and  walk 
on  the  east  side  for  north-bound  vehicles, 
horsemen,  and  itedestrians,  and  a  similar 
way  on  Uie  west  side  of  the  bridge  for  the 
south-bound  travel,  while  between  these  two 
was  a  space  on  which  lay  the  double  tracks 
of  an  electric  interurban  railroad.  How- 
ever, on  the  south  approadi  there  was  no 
fence  or  partition  separating  the  middle  por- 
tion of  the  bridge,  where  the  tracks  lay, 
from  the  portions  intended  for  north  and 
south  travel;  and  the  floor  of  the  bridge 
approach,  from  outside  to  outside,  was  a 
smooth  hard  surface  upon  which  vehicles 
and  teams  could  travel,  even  upon  the  mid- 
dle portion  where  the  tracks  lay,  they  being 
even  with  the  surface  as  In  the  case  of  the 
tracks  of  a  street  railway.  At  one  place 
where  the  south  approach  passed  over  Sec- 
ond street,  the  trusses  or  girders  supporting 
the  approach  at  that  point  extended  per- 
haps 30  Inches  above  the  surface  of  the  ap- 
proach and  ran,  for  a  distance  equaUng  the 
width  of  Second  street,  north  on  each  side 
of  the  aforesaid  middle  portion  of  the  ap- 
proach. These  formed  a  narrow  division  or 
barrier  between  the  middle  portion  and  the 
two  outside  driveways  but  only  for  the  dis- 
tance across  Second  street,  and  there  was 
nothing  to  prevent  a  team,  coming  onto  the 
approach  from  the  south  in  the  dark,  from 
going  between  these  girders.  Instead  of  fol- 
lowing the  north-bound  driveway  on  the 
east  portion  of  the  bridge.     In  fact,  teams 


^soFot  other  cases  see  same  topic  and  KBT-NUMBER  tn  all  Kcy-Nombered  Digests  sod  Indexes 
183  S.W.— 43 


Digitized  by 


Google 


674 


183  SOUTHWESTEBN  BEPORTEB 


(Ha 


and  vehicles  often  txaveled  on  the  middle 
portion  between  the  girders  where  the  track 
lay;  at  least,  they  did  so  until  they  came 
to  the  toll  gate  at  the  beginning  of  the  bridge 
proper,  which  was  some  distance  north  of 
where  the  approach  crossed  Second  street, 
and  consequently  north  of  where  the  girders 
ceased  to  form  a  partition  between  the  mid- 
dle and  the  two  other  portions  of  the  ap- 
proach floor.  Just  before  the  crossing  over 
Second  street  on  the  approach  Is  reached 
from  the  south,  the  approach  goes  down  a 
slight  Incline,  and  here  a  switch  on  the  In- 
terurban  railway  comes  from  the  east  across 
the  east,  or  north  bound,  driveway  and 
joins  the  main  track.  A  person,  therefore, 
driving  north  along  the  east  driveway,  must 
necessarily  go  across  the  switch  track  and 
down  the  slight  incline. 

Prior  to  plalntlfTs  Injury,  probably  in  the 
spring  of  that  year,  the  traces  at  the  north 
end  of  the  crossing  over  Second  street  set- 
tled. This  required  the  removal  of  the  pave- 
ment at  and  between  the  tracks  at  that  point, 
the  raising  of  the  tracks,  and  the  filling  in 
tmdemeath  the  tracks  with  earth  and  bal- 
last The  settling  occurred  several  times  at 
this  place,  and,  doubtless  for  this  reason,  the 
pavement  was  not  restored,  but  the  place 
was  left  open  down  to  the  rocky  bed  of  the 
ties  until  the  settling  would  cease.  This 
made  an  excavation,  about  the  width  of  the 
space  occnpied  by  the  tracks,  about  14  inches 
deep  and  extending  north  from  the  north 
side  of  Second  street  a  distance  of  100  feet 
The  driveways  on  either  side,  however,  were 
left  in  good  condition.  As  stated,  plaintiff 
drove  east  on  Third  street  till  he  came  to 
the  entrance  to  the  bridge  approach  and  then 
turned  north  on  the  east  or  proi)er  side  there- 
of. It  was  dark.  There  were  no  lights  on 
the  approach  anywhere  near  the  excavation, 
and  no  danger  signals  or  barricades  to  mark 
the  same.  There  were  no  lights  on  the 
bridge  approach  at  all.  There  were  lights 
in  frosted  globes  at  intervals  on  the  ban- 
nisters of  th6  bridge  proper,  but  they  were 
too  far  north  to  be  of  any  assistance  in 
lighting  the  approach.  A  city  electric  arc 
lamp  was  suspended  over  the  intersection  of 
Third  and  Locust  streets  about  half  a  block 
west  of  the  entrance  to  the  bridge  approach, 
but  a  large  brick  building  on  the  north  side 
of  Cherry  street  and  adjoining  the  approach 
on  the  west,  cast  a  heavy  shadow  over  the 
approach  from  a  point  near  the  entrance  np 
to  and  past  the  crossing  over  Second  street 
Plaintiff  was  driving  a  team  hitched  to  a 
spring  wagon  used  in  marketing  his  poultry 
and  other  farm  produce.  He  was  followed 
by  a  neighbor,  who  was  also  driving  a  wagon 
and  team.  After  plalntKTs  team  entered 
the  gloom  caused  by  the  shadow  of  the  build- 
ing, plaintiff  thought  he  was  continuing 
north  on  the  east  driveway ;  but  his  team,  pos- 
sibly in  going  down  the  driveway,  veered 
to  the  west  sufficiently  to  get  upon  the  mid- 
dle portion  of  the  bridge  approach  and  pass 


between  the  girders  and  into  the  open  exca- 
vation at  the  north  end  of  said  girders. 
When  the  wagon  wheels  dropped  into  this 
place,  the  wheels  were  crushed  or  broken, 
and  {>lalnti(f  was  thrown  out  and  injured. 
Plaintiff  did  not  know  he  was  off  the  east 
driveway  until  the  wagon  wheels  dropped 
into  the  excavation.  His  neighbor  driving 
immediately  behind  him  also  thought  he  was 
on  the  space  allotted  for  the  north-bound 
travel  and  discovered  he  was  not  by  platn- 
tlGTs  getting  into  the  excavation.  The  rail- 
way tracks  did  not  reveal  to  plaintiff  tbat 
his  team  bad  veered  west  until  It  was  on  tbe 
middle  portion  of  the  approach,  since  they 
were  flush  with  the  pavement  and  plaintiff 
had  to  cross  the  tracks  of  the  switch  even 
on  the  driveway.  So  there  was  nothing  to 
warn  him  that  he  was  not  proceeding  due 
north  after  entering  uiwn  the  proper  side  at 
the  bridge  approach. 

[1]  Defendant  urges  that  the  trial  conrt 
should  have  sustained  Its  demurrer  to  the 
evidence  and  held  plaintiff  guilty  of  con- 
tributory negligence  as  matter  of  law.  We 
do  not  think  so.  While  plaintiff  admits  be 
knew  the  excavation  was  In  the  tracks,  yet 
the  driveway  east  of  it  was  In  good  condition, 
and  plaintiff  started  in  the  driveway  and 
went  north  thinking  he  was  continuing  there- 
in, but  in  the  darkness  his  team  got  over 
onto  tbe  middle  portion  of  the  bridge.  Un- 
der such  circumstances,  the  question  wheth- 
er be  acted  with  the  prudence  of  a  reason- 
ably careful  person  in  driving  north  In  the 
dark,  thinking  be  was  still  on  the  east  drive- 
way, was  for  the  Jury.  Fischer  v.  City  of 
St  Louis,  189  Mo.  567  loc.  dt  578,  88  a  W. 
82,  107  Am.  St  Rep.  380 ;  Graney  v.  City  of 
St  Louis,  141  Mo.  180  loc.  dt  185,  42  S.  W. 
941;  Loewer  v.  Qty  of  Sedalia,  77  Mo.  431 
loc.  dt  443. 

[2,  3]  There  was  no  error  in  striking  oat 
of  defendant's  instruction  No.  2  tbe  words 
"or  by  the  exerdse  of  ordinary  care  and  ob- 
servation could  have  known"  of  tbe  excava- 
tion, since  plaintiff  admitted  that  he  knew 
the  excavation  was  there  and  that  it  was 
dangerous  if  driven  Into.  There  was  no 
room  or  necessity  for  the  words  "could  have 
known"  of  the  excavation  when  all  tbe  evi- 
dence was  that  he  knew  of  it  Mere  knowl- 
edge of  the  defect  however,  will  not  debar 
recovery  if  the  injured  person  was  exercising 
ordinary  care  to  avoid  it  In  this  case  the 
driveway  space  was  in  good  condition,  and 
plaintiff  In  driving  north  was  not  going  to  a 
certain  and  inevitable  injury.  He  was  safe 
so  long  as  his  team  staid  in  tbe  driveway 
space.  If  he  was  exerdsing  ordinary  care  to 
get  onto  this  space  and  stay  there,  then  he 
was  not  guilty  of  contributory  negligence 
Whether  he  was  exercising  such  care  was 
for  the  jury  to  say.  Of  course,  had  the  ex- 
cavation extended  into  the  driveway,  and 
plaintiff  knew  it  then  the  mere  driving  to- 
ward it  would  necessarily  convict  him  of 
negligence^  and  the  court  could  so  declare  as 
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matter  of  law.  But  sncta  Is  not  this  case. 
He  carefully  got  on  the  proper  side  and 
drove  along  thinking  be  was  staying  there. 
The  striking  out  of  the  words  "could  bare 
known"  of  the  excavation  did  not  have  the 
effect  of  taking  away  from  the  jury  the 
question  whether  plaintiff.  In  driving  along, 
could  have  known  where  he  was  going  by 
the  exercise  of  ordinary  care,  because  the 
Instruction,  after  the  words  "could  have 
known"  were  eliminated,  still  submitted  to 
the  Jury  the  question  whether  he  exercised 
"the  care  and  prudence  ordinarily  exercised 
by  careful  and  prudent  men"  in  such  places 
and  under  such  drcnmstances. 

The  case  was  proiierly  submitted  to  the 
Jury  under  instructions  covering  every  fea- 
ture thereof.  It  was  a  Jury  cas&  The  evi- 
dence to  support  the  verdict  is  substantial, 
and  we  must  affirm  the  Judgment 

It  Is  so  ordered.    The  other  Judges  concur. 


FIRST.  NAT.  BANK  v.  SOLTZ.     (No.  11819.) 

(Kansas  City  Oaurt  of  Appeals.    Missouri. 

Feb.  7,  1916.     Behoaring  Denied 

March  13,  1916.) 

1.  Bills  ano   Notes   €=>422(1)— Indobseb's 

LiIABILITT  TO  InDOBSEE— INABILITT  TO  RBAD 
AND  WeITE. 

That  an  indoraer  of  a  note  waiving  demand, 
notice,  and  protest  could  not  read  and  write  is 
immaterial,  unless  the  indorsee  knew  the  fact. 
[Bd.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  M  1196-1199,  1203-1208; 
Dec  Dig.  «=>422(1).] 

2.  Bnxs  ANn  Notes  «=9422(1)— Irdobseb'b 
Liability  to  Indobseb— Ihabilitt  to  Bead 
ADD  Wbite. 

Where  such  indorser  kept  a  checking  ac- 
count with  the  transferee  bank,  he  should  have 
advised  the  bank  of  his  inability  to  read  and 
write,  if  he  desired  protectiMi  on  account  of  such 
inability. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  »  1196-1199,  1203-1208; 
Dec.  Dig.  €=>422(1).] 

3.  Bills  ano  Notes  «=3281  — Duit  of  In- 

DOBSEB. 

It  is  the  duty  of  a  business  man,  Indorsing 
a  note  to  his  bank,  to  learn  the  terms  of  his  in- 
dorsement. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  }  627 ;   Dec.  Dig.  <3=>281.] 

4.  Bnxs  AND  Notes  «=9538(1)  —  Action 
Against  Indobseb — Instruction. 

In  suit  against  an  indorser,  where  all  the 
evidence  showed  he  signed  an  indorsement  waiv- 
ing demand,  notice,  and  protest,  an  instruction 
touching  his  inabihty  to  read  and  write,  based 
on  the  idea  that  he  was  merely  signing  hia  name 
in  blank,  was  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  189^1898.  1902.  1906, 
1907;   Dec.  Dig.  <8=>538(1).] 

8.  Tbial  *=>262(1)— iNSTBUcmon— Abstbact- 

RESS. 

An  instruction  submitting  a  question  as  to 
which  there  is  no  evidence  is  improper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  596;  Dec  Dig.  <fc=»232(l).] 


Anneal  from  Circuit  Court,  Jackson  Coun- 
ty;  Thomas  J.  Seehorn,  Judge. 


"Not  to  be  officially  pnbUsbed." 
Action  by  the  First  National  Bank  against 
M.  Soltz.    From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

R.  J.  Holmden,  of  Kansas  City,  for  appel- 
lant McCune,  Harding,  Brown  &  Murphy 
and  R.  B.  Caldwell,  all  of  Kanaas  City,  for 
respondent 


ELLISON,  P.  J.  This  action  la  on  a  prom- 
issory note  executed  by  the  Eastern  Iron  & 
Supply  Company  and  C.  D  Kelman  &  Co. 
to  the  defendant  Afterwards  defendant  sold 
and  indorsed  the  note  to  plaintiff,  and  waiv- 
ed demand,  notice,  and  protest  The  note 
not  being  paid  at  maturity,  plaintiff  brought 
this  action  and  recovered  Judgment  in  the 
circuit  court 

The  suit  was  begun  before  a  Justice  of  tho 
peace,  where  formal  pleadings  are  not  requir- 
ed, and  It  has  been  with  considerable  dif- 
ficulty that  we  have  been  able  to  ascertain 
Just  what  the  defense  was  In  the  trial  court 
So  far  as  disclosed  by  the  record,  there  is 
no  ground  upon  which  to  ask  for  a  reversal 
of  the  Judgment  As  we  gather  from  defend- 
ant's statement  of  the  case,  much  of  which  is 
not  relevant,  he  claims  to  have  been  released, 
but  that  question  was  properly  submitted  to 
the  Jury  by  an  instruction  asked  by  him,  and 
the  finding  was  against  him. 

[1-S]  But  defendant  complains  of  the  re- 
fusal of  an  instruction  to  the  effect  that  if 
defendant  coiild  not  read  and  write,  and  did 
not  understand  or  Intend  to  sign  the  pro- 
visions of  the  Indorsement,  bnt  simply  in- 
tended to  sign  ,his  name  in  blank,  and  that 
plaintiff  afterwards  extended  the  time  of 
payment  and  failed  to  notify  him  of  such  ex- 
tension, and  failed  to  notify  him  when  the 
note  was  dishonored  by  nonpayment,  then 
the  verdict  should  be  for  defendant  The 
instruction  should  have  Included  a  submis- 
sion whether  plaintiff  knew  he  could  not  read 
and  write.  It  seems  he  could  and  did  readily 
sign  his  name.  He  kept  a  checking  account 
with  plaintiff,  and  U  he  desired  protection  on 
account  of  his  inability  to  read  and  write,  he 
should  have  advised  plaintiff  of  bis  disability. 
Eiirthermoie,  it  was  his  duty  as  a  business 
man  (which  the  evidence  shows  him  to  be) 
to  have  ascertained  what  he  was  signing. 
Again,  the  Instruction  is  based  on  the  idea 
that  lie  was  merely  signing  his  name  in 
blank;  whereas  all  the  evidence  shows  he 
was  signing  a  written  contract  of  indorse- 
ment. The  instruction  likewise  submitted  the 
question  of  an  extension  of  time  of  payment 
without  his  knowledge.  There  was  no  evi- 
dence of  that 

There  was  ample  evidence  Justifying  the 
Judgment,  and  defendant's  demurrer  was 
properly  ovwruled.  We  would  have  been 
Justified  tn  dismissing  the  appeal  on  ac- 
count of  defendant's  failure  to  comply  with 
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oar  rule  20  (178  B.  W.  vll),  bat  oondnded 
to  dispose  of  the  case. 
The  Judgment  is  affirmed.    All  concur. 


RISSIiEB  y.  MISSOURI  PAO.  BT.  CX). 

(No.  11784.) 

(Kanaas  City  Court  of  AppeaUk    Missouri. 

Feb.  21.  1910.) 

1.  CABHiBBa  «=»22S<6)  —  Oabbiaok  of  Litk 
Stock— Actions— Dblat. 

Under  Laws  1913,  pp.  177,  178,  deUy  in 
gliipment  of  live  stoclc  prima  facie  establisbes  the 
carrier's  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Die.  i  900;    Dec.  Dig.  «=»228{5).l 

2.  Appeal,  and  Eksos  «=9l73(l)— Pbesenta- 
TioN  OF  Theoby  in  Coubt  Bklow— Nxcks- 

SITT. 

In  an  action  for  damages  for  delay  of  a 
shipment  of  cattle,  a  defense  not  pleaded  or 
presented  by  the  instnictions  cannot  be  raised 
on  appeal. 

[Ed.  Note. — VoT  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  1079;  Dec  Dig.  <3=> 
173(1);  Limitation  of  Action^  Cent  Dig.  J 
737.J 

3.  Cabbiebs  «s>Z18(10)  —  Oabbiaob  op  Litb 
Stock— NoTici;  or  Claiu— Addbbss. 

Where  a  shipper  of  cattle  addressed  his  no- 
tice of  claim  for  negligent  delay,  which  the  con- 
tract required  to  be  ^ven  before  the  stoclc  was 
removed  from  the  place  of  destination,  to  the 
building  of  another  railroad  company  wliich  "was 
a  part  of  defendant's  system,  and  defendant's 
claim  agent  replied  to  the  notice,  the  fact  that 
it  was  not  addressed  to  defendant  is  no  ground 
for  objection.     - 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  {{  674-686,  947;  Dec.  Dig.  «s» 
218(10).]  ^ 

Appeal  from  Circuit  Ctourt,  Pettis  Ctoon- 
ty;  H.  B.  Shaln,  Judge. 
"Not  to  be  offldally  pubUshed." 
Action  by  C.  M.  Blssler  against  the  Mis- 
souri Paclflc  Railway  0>mpany.  E^m  a 
judgment  for  plaintiff,  defendant  appeala 
Affirmed. 

Boy  D.  Williams,  of  Boonville,  and  O.  D. 
Coram,  of  St  Louis,  for  appellant.  O.  W. 
Bamett,  of  Sedalia,  for  respondent 

ELLISON,  P.  J.  Plaintiff  shipped  cattle 
over  defendant's  road  from  Dresden,  in  the 
state  of  Missouri,  to  the  National  Stockyards 
In  East  St.  Louis,  In  the  state  of  Illinois.  He 
charges  that  there  was  negligent  delay  in  the 
delivery  of  the  cattle  at  destination,  and 
brought  this  action  for  damages.  He  recov- 
ered judgment  in  the  circuit  court  Defend- 
ant pleaded  a  special  contract  to  the  effect 
that  the  stock  was  not  to  be  delivered  at  any 
special  time,  or  at  the  stockyards  at  any  par- 
ticular hour,  or  market;  and  that  notice  in 
writing  must  be  given  to  certain  named  of- 
ficers of  any  claim  for  injury  or  delay  "be- 
fore such  stock  Is  removed  from  place  of 
destination,  and  before  such  stock  is  mingled 
with  other  stock,  such  notice  to  be  given  with- 
in one  day  after  the  delivery  of  the  stock  at 
destination.'' 


[1]  Hiere  was  evidence  tending  to  show 
that  the  delay  was  unavoidable,  and  we  think 
there  was  some  evidence  for  plaintiff  tending 
to  show  that  it  was  not  At  any  rate,  the 
mere  delay  made  a  prima  fade  case  of  neg- 
ligence for  plaintiff  under  our  recent  stat- 
ute (Laws  1913,  pp.  177,  178). 

[2]  Defendant  complains  that  i^intifrfl 
instruction  purporting  to  cover  the  whole 
case  and  directing  a  verdict  omitted  its  de- 
fense of  the  tracks  at  the  stockyards  being 
unavoidably  congested  with  other  freight  and 
thereby  causing  the  delay.  No  def^ise  of 
this  kind  was  pleaded,  and  no  instruction 
submitting  that  hypothesis  was  asked  by  de- 
fendant, and  we  may  now  consider  that  no 
issue  of  that  kind  was  intoided  to  be  insist- 
ed upon,  or,  at  least,  was  dropped.  Eeele  t. 
Railroad,  258  Mo.  62,  167  S.  W.  433. 

[3]  On  the  question  of  notice,  the  point  in 
the  fourth  division  of  defendant's  brief 
Is  that  the  notice  was  directed  to  the  "Iron 
Mountain  Building."  The  Iron  Mountain 
Railroad  Is  a  part  of  the  system  operated  by 
defendant,  and  they  have  the  same  live  stock 
claim  agent  Itere  was  evidence  showing 
that  the  notice  reached  defendant's  agent 
He  answered  to  the  claim  sent  to  him  by  stat- 
ing that  he  had  examined  it  and  that  the 
shipment  was  "delivered  to  the  stockyards 
company  at  9:35  a.  m.  on  the  date  intended 
for  sale."  He  then  added  that  "We  contend 
that  our  contract  was  complete  on  delivery 
to  that  company."  No  ccmiplaint  was  made 
as  to  the  notice  but  llabllty  was  denied.  We 
do  not  think  the  objection  made  Is  substan- 
tial. 

We  find  nothing  in  either  of  defendant's 
points  which  we  think  would  authorise  ns 
in  disturbing  the  Judgment,  and  hoice  It  la 
affirmed.    All  concur. 


HAAS    V.    KINGS    COUNTY    FRUIT    CXX 
(SOUTHWEST   NAT.   BANK   OP  COM- 
MERCE, Garnishee).    (No.  11858.) 

(Kansas    City    Court    of   Appeals.      MiasooiL 

Feb.  7, 1916.    On  Motion  for  Rehearing, 

March  13,  1916.) 

1.  Banks   and   Bankino  «=»129— DEPOsrr— 
Ownership  op  Dbaft. 

A  bank,  which  received  in  regular  coarse 
from  its  depositor  a  draft  drawn  by  the  latter, 
issuing  its  deposit  slip  and  entering  the  deposit 
on  the  depositor's  regular  checking  account  the 
amount  being  therrafter  checked  out  became 
absolute  owner  of  the  paper,  and  not  a  mere 
collecting  agent. 

[Ed.  Note.— ^For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  U  312-316,  326,  388;  Dec. 
Dig.  «=>129.] 

2.  Banks  and  Banking  4s>129— Dkpdsit— 
OwNEBSHiP  or  Dkaft. 

The  fact  that  a  bank,  in  crediting  its  de- 
positor's account  with  a  draft  drawn  by  sucb 
depositor  and  deposited,  intends  to  charge  the 
amount  back  in  case  the  paper  is  not  paid,  does 
not  avoid  the  bank's  titlt 

[Kd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  8{  312-315.  326,  388 ;  Dec. 
Dig.  <8=>129.] 
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8.  BiLHES  JUXD  BAKKUta   «=9l2&— OWKBBSHIP 

or  Papeb  Dspostted. 

That  the  depositor  of  its  own  draft  in  bank, 
being  credited  with  the  amount  and  checking  it 
oat,  was  interested  in  its  payment,  was  no  proof 
that  the  bank  did  not  become  owner  by  entering 
the  deposit  and  permitting  it  to  be  checked  out. 

[M.  Note.— For  other  cases,  see  Banks  and 
Banking,  Gent  Dig.  §{  312-31&,  326,  888;  Dec. 
Dig.  <S=3l29.] 

On  Motion  tor  B«heaTing. 

4.  Banks  and  Bankino  ^s»164(7) — Owneb- 
8HIP  oy  Papeb  Deposittcd— Hvidencb. 
Letters  between  the  bank  in  which  a  draft 
was  deposited  by  the  draper,  and  which  permit- 
ted the  amount  to  be  checked  out,  and  the  other 
banks  involved  in  Uie  collection,  written  after 
controversy  arose  between  the  drawee  and  draw- 
er, were  not  evidence  that  the  bank  of  deposit 
took  the  draft  only  for  collection  and  did  not 
get  title. 

[Kd.  Xote.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  622-625;  Dec.  Dig.  <S=> 
164(7).] 

6.  Banks  and  Banking  «=>128— Ownebshif 

OF  Papeb  DEPoanxD. 

The  fact  that  the  bank  in  which  a  draft  was 
deposited  by  the  drawer  demanded  payment  of 
the  latter  upon  the  drawee's  stopping  the  mon- 
ey in  transit,  was  no  evidence  that  t^e  bank  of 
deposit  did  not  become  owner  of  the  draft  by 
crediting  (he  drawer's  account 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  §g  312-S15,  326,  388;  Dec. 
Dig.  «=»129.] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
I7;   O.  A.  Lucas,  Judge. 

"Not  to  be  officially  pubUshed." 
Suit  by  Ed  Haas  against  tbe  Kings  Coun- 
ty Fmlt  Company  and  the  Southwest  Nation- 
al Bank  of  Commerce,  garnishee.  From  a 
judgment  for  the  garnishee,  plalntlfT  appeals. 
Affirmed. 

£3113,  Cook  Sc  Bamett,  of  Kansas  City,  and 
Hnbbert  &  Hubbert,  of  Neosho,  for  appellant 
Robinson  &  Goodrich,  of  Kansas  City,  for  re- 
spondent 

ELLISON,  P.  J.  In  October,  1912,  the 
Kings  County  Raisin  &  Fruit  Company  of 
California,  sold  a  quantity  of  fruit  to  plain- 
tiff, who  lives  and  does  business  at  Neosho, 
Ho.  The  fruit  was  shipped  by  the  fruit  com- 
pany, and  the  blU  of  lading  with  draft  drawn 
on  plaintiff  by  the  fruit  company  attached 
for  $2,635.39.  The  fruit  company  did  busi- 
ness with  the  Farmers'  &  Merchants'  Nation- 
al Bank  of  Hanford,  Cal.,  and  deposited  the 
draft  with  that  bank,  and  received  credit 
on  Its  checking  account'  for  the  amount 
That  bank  sent  the  draft  to  the  Anglo  &  I^on- 
don  Paris  National  Bank  of  San  Francisco 
for  collection,  and  the  latter  bank  sent  It  to 
the  Southwest  National  Bank  of  Kansas  City, 
Mo.,  for  collection,  which,  in  turn,  sent  it  to 
the  Bank  of  Neosho,  Mo.  (plalntllTs  resi- 
dence), for  collection.  The  Neosho  bcmk  pre- 
sented It  to  plaintiff  and  he  paid  it,  less  $20.- 
01  discount,  agreed  upon  between  him  and 
the  fruit  company.  Thereupon,  the  Neosho 
bank  remitted  the  money  by  draft  on  a  trust 


company  In  Kansas  City  to  tide  Kansas  City 
bank  from  which  It  had  received  the  original 
draft.  But  before  the  latter  bank  collected 
from  the  trust  company,  the  Bank  of  Neosho 
ordered  the  trust  company  not  to  pay  it  It 
seems  that  plaintiff  paid  the  draft  before  the 
fruit  arrived,  and,  on  its  arrival,  he  discov- 
ered It  was  In  bad  condition ;  and  he  b^can 
this  suit  by  attachment  against  the  fruit 
company,  summoning  the  Kansas  City  bank, 
thus  left  with  the  Neosho  draft  in  Its  hand, 
as  garnishee. 

The  garnishee  ffied  Its  answer,  denying 
that  it  was  Indebted  to  the  fruit  company, 
or  that  It  had  any  of  Its  property.  There- 
upon, plaintiff  ffied  a  denial  of  the  answer, 
wherein  he  alleged  that  the  garnishee  had  In 
its  possession  the  Neosho  bank's  draft  on  the 
trust  company,  charging  that  such  draft  be- 
longed to  the  defendant  fruit  company.  The 
garnishee  filed  a  reply  to  plaintiff's  denial, 
consisting  of  a  general  denial  and  alleging 
that  the  proceeds  of  the  collection  of  the 
original  draft  drawn  by  the  fruit  oomitany 
belonged  to  the  Hanford  bank,  w&ich  bad  re- 
ceived it  as  a  deposit  subject  to  the  chedu 
of  the  fruit  company.  On  trial  of  the  issues 
thus  made  up,  the  circuit  court  directed  a 
verdict  for  the  garnishee. 

[1]  The  question  is:  Which  party  had  ti- 
tle to  the  draft — the  fruit  company,  which 
drew  it,  or  the  Hanford  bank,  which  receiv- 
ed it  as  a  deposit!  The  evidence  showed 
that  the  Hanford  bank  received  the  original 
draft  drawn  by  the  fruit  company  as  a  de- 
posit by  that  company  in  regular  course; 
that  it  Issued  its  deposit  slip,  or  tag,  to  the 
fruit  company,  and  that  it  entered  the  de- 
posit on  that  company's  regular  checking  ac- 
count with  the  bank,  and  that  that  company 
afterwards  checked  out  the  amount  The 
detail  of  this  evidence  was  substantially  this: 
That  the  fruit  comiuiny,  on  the  day  of  the 
deposit  of  the  original  draft,  deposited  also 
several  other  items  or  amounts,  aggregating, 
with  the  draft,  over  $5,000,  which  was  reg- 
ularly entered  on  the  books  of  the  bank  to 
the  credit  of  the  fruit  company's  regular 
checking  account,  and  deiMslt  slip  issued. 
That  afterwards  the  fruit  company  checked 
on  this  account  at  various  dates,  frequently 
reducing  it  to  a  point  below  the  amount  of 
the  draft,  and  finally  its  checks  became  over- 
drafts. In  this  way  the  entire  amount  of 
the  draft  was  checked  out  by  the  fruit  com- 
pany. 

[2]  In  such  circumstances,  undoubtedly, 
the  Hanford  bank  was  not  a  mere  collecting 
agent  for  the  frtdt  company.  The  transac- 
tion made  it  the  absolute  owner  Ayres  v. 
Bank,  79  Mo.  421,  49  Am.  Rep.  235 ;  BuUene 
V.  Coats,  79  Mo.  426,  49  Am.  Rep.  235 ;  Flan- 
nery  v.  Coates,  80  Mo.  445;  Bank  v.  Refrig- 
erating Co.,  236  Mo.  407, 139  S.  W.  545 ;  Mudd 
V.  Bank,  176  Mo.  App.  898,  402,  162  S.  W. 
314 ;   Bank  v.  Milling  Co.,  163  Mo.  App.  135, 
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146,  145  S.  W.  506 ;  Hendley  r.  Globe  Refin- 
ing Co.,  108  Mo.  App.  20,  TO  S.  W.  1163 ;  Pol- 
lack ▼.  Bank,  168  Mo.  App.  368,  376,  161  & 
W.  774.  And  the  fact  that  tbe  bank  may 
intend  to  charge  the  amount  of  the  draft 
back  to  the  depositor,  In  case  It  was  not  paid, 
wlU  not  avoid  Its  title.  Authorities  cited. 
PlalntifF  has  dted  several  authorities  from 
other  states,  some  of  them,  perhaps,  not  stat- 
ing the  rule  as  broadly  as  it  has  been  stated 
by  our  Supreme  Court ;  but  with  that  we  are 
not  concerned.  In  some  cases  it  has  been 
said  that  if  the  draft  or  check  is  entered  as 
a  deposit  only  as  a  matter  of  convenience, 
intending  that  it  shall  be  a  deposit  after  col- 
lection, the  title  will  not  pass  to  the  bank 
untU  collection  is  made.  But  It  will  be  not- 
ed in  this  case,  that,  not  only  was  a  regular 
deposit  made  on  the  books  of  the  bank  and  a 
deposit  slip  given,  but  the  depositor  drew 
out  tli«  money. 

[3]  Letters  were  introduced  tending  to 
show  that  the  fruit  company  was  interested 
in  payment  of  the  draft  That  was  natural 
enough ;  for  if  payment  were  refused,  or  in- 
tercepted in  the  hands  of  other  agencies,  that 
company  would  be  compelled  to  respond  to 
the  Hanford  bank.  But  such  consideration 
does  not  show  that  such  bank  did  not  become 
the  owner  by  entering  it  as  a  deposit  and 
paying  out  the  amount  on  the  company's 
checks.  Bank  v.  Refrigerating  Co.,  236  Mo. 
407,  416,  130  S.  W.  645.  We  are  satisfied 
with  the  rulings  of  the  trial  court  on  the 
evidence,  and  find  the  Judgment  manifestly 
for  the  right  party. 

It  is  therefore  affirmed.    All  concur. 

On  Motion  tor  Rehearing. 

We  stated  in  the  original  opinion  that  the 
defendant  fruit  company  deposited  the  draft 
with  the  Hanford  bank  in  due  course  of  busi- 
ness ;  that  that  bank  entered  on  Its  books  the 
amount  of  the  draft  as  a  credit  to  the  fruit 
company's  checking  account,  along  with  sev- 
eral other  items  of  credit ;  and  that  the  fruit 
company  afterwards  from  time  to  time,  chedc- 
ed  on  this  credit  That  statement  was  taken 
ftom  the  testimony  of  plaintiff's  witnesses, 
backed  by  the  entries  in  the  bank's  books; 
and  on  that  state  of  facts  we  held,  on  the 
authority  of  the  cases  dted  from  the  Supreme 
Court  and  the  Courts  of  Appeals,  that  the  ti- 
tle to  the  draft  passed  from  the  defendant 
to  the  bank.  Those  authorities,  one  of  them 
a  comparatively  recent  case  from  the  Supreme 
Court,  are  directly  in  point  on  the  question 
stated. 

But  It  seems,  when  it  was  discovered  that 
plaintiff  was  complaining  and  had  brought 
suit  there  were  a  great  number  of  letters 
aiid  some  telegrams  written  concerning  the 
merits  of  tbe  controversy  and  the  rights  of 
the  parties.  These  were  Introduced  by  plain- 
tiff. Some  of  these  letters  were  written  by 
tlie  defendant  fruit  company,  some  by  tbe 
Hanford  bank,  some  by  the  other  banks 
through  which  the  draft  was  sent,  and  one  or 


more  by  the  garnishee  counsel.  A  statement 
of  what  these  letters  contained, '  with  con^ 
ment  thereon,  we  thought  would  occupy  space 
altogether  beyond  reasonable  limits.  Great 
stress  is  laid  upon  expressions  in  those  writ- 
ten by  defendant  fruit  company,  which  plain- 
tiff insists  were  adopted  by  the  Hanford  bank, 
and  that  they  showed  that  company  claimed 
to  be  the  owner  of  tbe  draft  after  tbe  deposit 
Plaintiff  stated  to  the  trial  court  and  con- 
cedes here  that  statements  made  by  the  fruit 
company  are  not  proper  evldenoe  against 
this  garnishee  standing  in  the  shoes  of  the 
bank.  But  It  claims  that  the  bank  adopted 
those  statements,  recognized  them  as  correct 
and  acted  upon  them,  and  that  they  tbeteby, 
in  effect  became  the  admissions  of  the  bank 
against  its  own  title.  There  are  no  letters 
from  the ,  bank  to  the  defendant ;  the  evi- 
dence in  plaintiff's  behalf  showing  that  all 
communications  by  the  bank  to  the  defendant 
were  made  personally  to  defendant's  offioen. 
As  is  reasonable  to  expect  considering  that 
beside  the  defendant  fruit  company,  there 
were  four  banks  concerned,  a  number  of  let- 
ters were  written  (after  the  original  transac- 
tion) when  it  was  found  that  trouble  had  aris- 
en, and  the  money  stopped  in  Kansas  City 
on  its  way  to  California.  But  they  oonoem 
the  legal  aspect  of  the  situation  between  the 
Hauiford  bank  and  tbe  defendant  fruit  com- 
pany, arising  out  of  the  fact  that  the  draft 
though  paid  by  the  plaintiff,  and  a  draft 
transmitting  the  money  to  Kansas  City,  had 
arrived  there,  its  payment  was  ordered  by 
plaintiff  not  to  be  made,  and  this  suit  insti- 
tuted. They  do  not  tend  to  contradict  the 
fact  established  by  plaintifTs  witnesses  that 
the  Hanford  bank  took  title  to  the  draft  In 
one  of  the  letters  (dated  January  30,  1913). 
from  the  Hanford  bank  to  the  bank  at  San 
Francisco,  it  is  stated  that  tbe  attorney  for 
the  defeqdant  fruit  company  claimed  "that 
our  position  is  not  sound — and  tnm.  what  I 
can  learn  I  am  inclined  to  believe  he  is  about 
right — and  that  it  will  be  hard  to  protect 
ourselves  in  case  they  should  go  ahead  and 
bring  suit"  This  in  no  way  tended  to  show 
that  the  Hanford  bank  did  not  take  title  to 
the  draft  when  it  entered  it  on  its  books  as 
a  credit  to  the  fruit  company's  checking  ae- 
coimt,  and  paid  out  the  amount  thereof  on 
such  checks.  The  letter  shows  that  the  bank 
held  to  a  different  "position"  from  the  fruit 
company,  but  the  writer  was  "Inclined  to  be- 
lieve that  he  (the  fruit  company's  lawyer)  is 
about  right" 

In  a  subsequent  letter  (dated  Februaiy  26, 
1013)  to  this  same  San  Francisco  bank  the 
Hanford  bank  says: 

"We  have  taken  up  with  the  Kings  County 
Raisin  &  Fruit  Company  the  matter  of  what  is 
to  be  their  position  in  tbe  nction  of  'EA.  Haas 
V.  Kings  County  Raisin  &  Fruit  Company,  and 
have  answer,  througli  their  attorney,  which  I 
regret  to  say  tliat  now  take  a  very  determined 
stand,  in  that  they  have  none,  and  will  take  no 
interest,  nor  assume  any  responsibility,  in  the 
said  action ;  that  they  have  toeir  money  out  of 
it  and  that  if  we,  as  the  collecting  bank,  in 
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holding  np  the  fanda  after  the^  came  into  our 
hands,  without  action  for  an  unreasonable  time, 
more  than  two  months,  thereby  allowing  the 
chance  for  development  of  the  present  circnm- 
stances,  and  further  that  theT  will  resist  any 
attempt  to  collect  from  them  tne  amount  of  the 
draft  originally  advanced." 

[4, 1}  These  and  some  of  the  other  letters 
(some  have  no  bearing  on  the  case  In  any 
sense)  show  a  situation  between  these  parties 
as  It  presented  Itself  to  them  after  the  trouble 
arose  resulting  in  this  controversy.  We  do 
not  think  that  under  the  law  as  laid  down  in 
Bank  v.  Refrigerating  Co.,  236  Ma  407,  139 
S.  W.  545,  and  Ayres  v.  Bank,  79  Mo.  421, 
49  Am.  Hep.  235,  and  other  cases  dted,  the 
letters  are  any  evidence  that  the  Hanford 
bank  only  took  the  draft  for  collection  and 
did  not  get  title  to  It  by  receiving  it  on  de- 
posit and  credltiag  the  fruit  company's  che<*- 
Ing  account.  The  facts  in  this  case,  concern- 
ing this  deposit,  are  so  nearly  like  those  in 
Bank  y.  Refrigerating  Co.  supra,  286  Mo. 
416,  416,  139  S.  W.  545,  that  we  can  make  no 
distinction.  In  the  language  of  the  Supreme 
Court  in  that  case,  we  do  not  consider  the 
letters  as  any  evidence  that  the  Hanford 
bank  held  such  draft — 

"only  for  collection.  •  •  •  Neither  is  tte 
tret  that  the  plaintiff  demanded  of  the  produce 
company  that  it  pay  the  check,  any  evidence 
that  plaintiff  was  not  the  owner  thereof." 

We  do  not  see  that  the  provisions  of  sec- 
tions 10031,  10089,  or  10000,  Bev.  St  1900, 
bear  upon  the  qneatltMi  involved.  These  are 
perhaps  called  to  our  attention  in  view  of  the 
remark  in  the  opinion  concerning  the  light 
of  the  bank  to  charge  back  to  the  fruit  com- 
pany on  its  boolcs  the  amount  of  the  draft. 
Nor  do  we  see  that  our  decision  in  any  way 
conflicts  with  Allen  v.  Morris,  244  Mo.  S57, 
148  S.  W.  905,  Ann.  Cas.  1913D,  1310. 

The  motion  is  overruled. 


VOELPEL  y.   PHOENIX   MUT.   LIFE   INS. 

CO.  etal.    (No.  1670.) 

(Springfield    Court   of   Appeals.      MissourL 

March  11,  1916.) 

1.  MOBTOAOXS   «=>174  —   BXTEHUION    AOBXB- 
MEHT — KECOBD — iSTATUTE. 

Under  Rev.  St  1009,  {  2809,  providing  that 
every  instrument  affecting  real  estate  shall  be 
recorded,  the  unrecorded  agreement  of  the  mort- 
gagor of  land  with  the  mortgagee  to  pay  a  high- 
er rate  of  interest  etc.,  for  an  extension  of  time, 
did  not  bind  a  subsequent  purchaser  from  the 
mortgagor  without  actual  notice  thereof,  being 
mer^  a  personal  obligation  of  the  owner,  and 
the  purchaser  had  the  right  to  redeem  by  paying 
the  amount  due  according  to  the  terms  of  the 
mortgage. 

[Ed.  Note.— For  other  en  sea,  see  Mortgages, 
Cent  Dig.  U  413-^16;   Dec.  Dig.  «=>174.] 

2.  Notice  «=»3— Actual  Noticb— Pboof. 

Actual  knowledge  may  be  proved  by  and 
inferred  from  circomstances,  and  one  may  be 
found  to  have  had  actual  knowledge  who  had 
knowledge  of  such  facts  as  would  put  a  prudent 
man  on  inquiry,  and,  if  followed,  lead  to  such 
knowledge. 

(Ed.  Note.— SVnr  other  cases,  see  Nodoe,  Dec. 
Dig.  «=»3.1 


S.  MoxTOAOES  «ss>292(S>— Extension  Aoseb- 
MKNT— Notice— Question  pob  Jubt. 

In  suit  by  a  buyer  of  land  against  the 
seller's  mortgagee  to  recover  back  interest  and 
bonus  paid  under  protest  on  the  mortgage  note, 
whether  the  buyer,  when  lie  ijurchased,  had  ac- 
tual knowledge  of  the  extension  agreement  l>e- 
tween  seller  and  mortgagee,  calling  for  high- 
er interest  ^M  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
C!ent  Dig.  {  700;    Dec.  Dig.  «=>292(8).] 

4.  Patiuni  «=>87(3)— Recotbby— Dubess. 

The  purchaser  of  land  from  a  mortgagor, 
without  notice  of  an  unrecorded  extension  agree- 
ment between  the  mortgagor  and  mortgagee 
calling  for  payment  of  a  higher  rate  of  interest 
and  a  bonus,  who  paid  the  mortgagee,  under 
protest,  such  higher  rate  and  also  the  bonus  to 
release  the  land  from  the  lien  of  the  mortgage 
that  he  might  secure  advancements  upon  it  to 
enable  him  to  pay  the  price  and  avoid  forfeiture 
of  cash  paid,  could  recover  such  higher  Interest 
and  bonus  of  the  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Payment 
Cent  Dig.  {  286;   Dec.  Dig.  «s>87(S).] 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty; Garr  McNatt,  Judge. 

Suit  by  John  F.  Toelpel  against  the  Phffinix 
Mutual  Life  Insurance  Company  and  anoth- 
er. From  a  judgment  for  plaintiff,  defend- 
ants appeah  Reversed  and  remanded,  with 
directions  to  enter  judgment  for  plaintiff  in 
a  less  amount 

Arch  li.  Sims,  of  Mt  Vernon,  and  McNatt 
ft  McNatt,  of  Aurora,  for  appellants.  H.  H. 
BIoss,  of  Aurora,  for  respondent 

STTJROIS,  J.  This  Is  a  suit  to  recover 
back  Interest  and  "bonus"  paid  under  pro- 
test on  a  note  secured  by  a  deed  of  trust  on 
land  in  order  to  obtain  a  release  of  such 
land  from  the  Hen.  The  plaintiff  sues  both 
the  beneficiary  insurance  company  and  its 
local  agent,  but  we  wlU  refer  to  the  insur- 
ance company  as  the  defendant  The  plain- 
tiff is  a  purchaser  of  the  land  subsequent  to 
the  giving  of  such  deed  of  trust  which  he 
assumed  and  agreed  to  pay  as  a  part  of  the 
purchase  price.  When  plaintiff  purchased 
this  land  the  land  records  of  the  county 
showed  that  separate  portions  of  it  were  In- 
cumbered by  two  deeds  of  trust  of  the  same 
date  and  terms,  aggregating  $3,600,  and,  as 
the  result  will  be  the  same,  we  will  speak 
of  them  as  one  deed  of  trust  for  the  |3,600 
due  to  the  defendant  as  bcnefldary.  Such 
land  records,  an  abstract  of  which  was  fur- 
nished plaintiff,  .showed  at  the  time  of  plain- 
tiff's purchase  that  this  land  was  incumbered 
by  several  deeds  of  trust  executed  by  the 
vendor,  Bennett  and  apparently  all  past 
due  and  unpaid,  among  them  the  one  to  this 
defendant.  The  date  of  the  purchase  was 
December  29,  1913,  and  the  purchase  price 
for  the  land  was  then  agreed  upon  at  $23,- 
025  to  be  paid  within  60  days  thereafter  as 
follows:  Plaintiff  paid  cash  on  that  date 
$1,800,  and  deposited  it  In  a  bank  at  Aurora 
along  with  the  deed  to  him  and  his  note  for 
$3,700  secured  by  ample  collateral  security. 
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making  In  effect  a  cash  payment  of  $5,000. 
It  was  agreed  tbat  this  amount  was  to  be 
forfeited  to  his  vendor,  Bennett,  unless  the 
balance  of  the  purchase  price  was  paid  with- 
in the  60  days.  Plaintiff  also  agreed  to  as- 
sume and  pay  off  deeds  of  trust  against  this 
land  amounting  to  $10,451,  Incluslye  of  the 
amount  due  defendant,  which  was  specified 
and  agreed  upon  as  being  $3,726;  the  $126 
being  six  months'  Interest  falling  due  March 
1,  1914.  It  was  specified  that,  when  ahy  of 
these  Hens  were  paid  by  plaintiff,  the  amount 
paid  would  be  credited  on  the  purchase 
price.  In  addition  to  the  cash  payment  of 
$5,000  and  the  amount  of  these  Uens,  the 
plaintiff  paid  his  vendor  a  balance  of  $7,- 
673.38,  at  Just  what  time  Is  not  shown,  but 
we  presume  within  the  60  days.  It  appears 
that  plaintiff  obtained  a  temporary  loan  of 
$6,783  from  a  personal  friend  to  aid  blm  In 
meeting  these  obligations  on  time.  Plaintiff 
also  set  about  obtaining  a  new  loan  of  $9,000 
on  this  same  land  from  another  insurance 
company  through  Its  local  agent  In  order  to 
"swing  the  deal,"  and  In  order  to  get  this 
money  it  was  necessary  to  obtain  valid  re- 
leases of  all  the  existing  liens  against  the 
land.  Inclusive  of  defendant's  deed  of  trust. 
When  the  money  was  available  on  this 
new  loan  the  local  agent  handled  it  to  the 
extent  of  seeing  that  all  Incumbrances  on 
the  land  were  removed,  60>  as  to  make  the 
new  deed  of  trust  the  first  lien  on  the  same. 
It  was  then  first  ascertained  that  defendant, 
represented  by  its  local  agent,  refused  to  re- 
lease its  loan  on  payment  of  the  amount  of 
the  principal  and  Interest  due  March  1, 1914, 
$3,726,  as  figured  between  plaintiff  and  his 
vendor.  It  was  then  first  disclosed  to  plain- 
tiff by  defendant's  agent,  who  had  had  noth- 
ing to  do  with  the  deal  up  to  this  time,  that 
plaintiff's  vendor,  some  four  months  prior 
to  plaintiff's  purchase,  had  entered  Into  an 
extension  agreement  with  defendant,  by 
which  the  maturity  of  this  loan  of  $3,600 
was  extended  from  March  1,  1914,  to  Oc- 
tober 1,  1918,  and  the  rate  of  interest  in- 
creased from  6  to  7  per  cent,  semiannual 
coupon  Interest  notes  having  been  executed 
by  such  vendor  covering  such  period.  This 
extension  agreement  also  provided  that  the 
mortgagor  might  discharge  the  entire  loan  at 
any  Interest-paying  date  by  paying  the  prin- 
cipal and  interest  then  due  plus  2  per  cent 
(called  "bonus")  for  the  unexpired  time  to 
maturity.  This  extension  agreement  had  not 
been  recorded  and  was  not  shown  by  plain- 
tiff's abstract  of  title,  and  plaintiff  disclaim- 
ed  having  any  notice  or  knowledge  of  same, 
relying  on  the  record  title  showing  that  the 
secured  notes  were  past  due  and  bore  6  per 
cent  Interest  The  plaintiff  had  paid  the 
$126  Interest  due  March  1,  1914,  and  as  it 
was  now  past  that  Interest  pay  day  the  de- 
fendant demanded  as  a  condition  of  execut- 
ing the  release  that  plaintiff  pay  the  prin- 
cipal of  the  note,  $3,000,  the  interest,  $126, 
to   tlM  next  Interest-paying  dat«,   October 


1,  1914,  and  2  per  cent  on  the  |3,600  tar  the 
balance  of  the  term,  four  years,  being  r2SS, 
according  to  the  terms  of  the  unrecorded  ex- 
tension agreement  Plaintiff  vigorously  pro- 
tested, tried  to  get  the  amount  reduced,  bo: 
In  vain,  and  finally  paid  the  amount  dem&n]- 
ed  on  April  25,  1914,  through  the  local  agent 
of  the  insurance  company  making  the  ne? 
roan,  and  secured  a  release  of  his  land. 
Plaintiff  sued  to  recover  $426  thus  paid  i3 
excess  of  what  was  justly  due,  plus  inter- 
est on  same  to  the  date  of  trial,  recorered 
$437.50,  and  defendant  appeals. 

[1]  The  first  point  to  determine  la  wheti- 
er  the  terms  of  the  unrecorded  exteiyion 
agreement  are  binding  on  the  plaintiff,  as  a 
subsequent  purchaser  without  notice,  anJ 
created  a  valid  lien  against  this  land  in  lis 
hands.  We  think  not  This  extension  agree- 
ment postponing  the  date  of  payment  acd 
increasing  the  rate  of  Interest  is  an  instn- 
ment  of  writing  whereby  real  estate  is  soagtit 
to  be  affected,  and,  though  good  between  tlie 
parties,  to  constitute  constructive  notice  and 
bind  the  land  in  the  hands  of  a  pnrduua 
for  value  without  notice,  must  be  adcnovl- 
edged  and  recorded  in  the  county  where  tli6 
land  is  located.  Section  2809,  B.  S.  190O. 
1  Jones  on  Mortgages  (6th  Ed.)  9f  532,  533, 
states  the  law  thus: 

"An  agreement  for  ftirtber  time,  and  a  higha 
rate  of  interest,  is  not  binding  upon  the  p^Dpe^ 
ty,  or  upon  subsequent  purchasers,  unless  dui; 
executed  and  recorded.  It  is  merely  a  personil 
obligation  between  the  parties,  and  the  increased 
Indebtedness  cannot  Operate  as  a  lien  upon  tte 
land.  *  •  •  i^e  mortgage  is  a  lien  onlj  fot 
the  rate  of  interest  si>ecified  in  it  or  for  tie 
rate  established  by  law  when  it  is  simply  maJ^ 
payable  with  interest  If  the  parties  to  the 
mortgage  subsequently  agree  upon  an  advanoil 
rate,  this  agreement  is  not  binding  upon  subse- 
quent purchasers,  unless  it  is  executed  with  tiie 
formalities  which  entitle  it  to  be  recorded,  ai'i 
it  is  in  fact  duly  recorded  before  others  acquire 
any  interest  in  the  property.  •  •  •  After  the 
making  of  a  mortgage,  the  parties  to  it  canaoc 
make  an  agreement  for  the  payment  of  a  higher 
rate  of  interest  than  that  stipulated  for  in  tte 
mortgage,  that  will  be  a  lien  upon  the  premi:«3 
as  against  a  purdiaser  of  the  property  befon 
snofa  agreement  was  made,  or  after  it  was  mi» 
but  without  notice  of  it" 

This  same  author  (section  361)  fortber 
states: 

"The  parties  to  a  mortgage  cannot,  as  against 
subsequent  purchasers  or  incumbrancers,  stipu- 
late by  an  unrecorded  agreement  for  a  higher 
rate  of  interest  than  that  provided  in  the  atm^ 
gage  as  recorded,  nor  can  they  by  such  mHM 
incorporate  into  the  mortgage  any  addibontl 
indebtedness.  The  interest  cannot  be  cbau^ed 
from  currency  to  gold,  which  is  then  at  «  P"- 
mium.  A  subsequent  mortgagee  or  parchaMt 
has  the  right  to  redeem  by  paying  the  amQuni 
due  accorcOing  to  its  terms," 

Such  la  the  established  law  In  this  state. 
McDonald  v.  Hulse,  16  Mo.  003;  Lippold  t. 
Held,  58  Mo.  213,  216;  Wiener  v.  Feacoct 
81  Ma  App.  238,  244,  245 ;  Munson  v.  Euscr, 
94  Mo.  504,  508,  7  S.  W.  108. 

[2,  3]  The  evidence  abundantly  sustains  tin 
Jury's  finding  that  plaintiff  had  no  notice  or 
knowledge  o£  this  extension  agreement  at 
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tbe  time  of  Ub  purchase,  nor  tlU  after  be  had 
paid  a  considerable  portion  of  the  parcbase 
money.  It  Is  true  that  actnal  knowledge  may 
be  proved  by  and  inferred  from  circumstanc- 
es, and  one  may  be  found  to  bare  actual 
knowledge  who  has  knowledge  of  such  facts 
as  would  put  a  prudent  man  on  inquiry  and, 
if  followed,  would  lead  to  such  knowledge; 
but  such  result  may  be  disproved,  and  was 
here,  at  most,  a  question  for  the  jury.  Mau- 
plu  V.  Bmmons,  47  Mo.  304,  306;  Rhodes  v. 
Outcalt,  48  Mo.  387;  Dr^  v.  Doyle,  99  Mo. 
459,  12  S.  W.  287.  It  is  true  that  plaintiff's 
vendor,  in  specifying  that  there  would  be 
due  on  defendant's  deed  of  trust,  if  paid  prior 
to  March  1,  1914,  the  principal,  plus  $126  In- 
terest, had  calculated  interest  at  7  per  cent ; 
but  plaintiff  was  In  no  way  interested  In  this, 
and  such  amount  was  immaterial  to  him,  as 
it  in  no  way  Increased  the  amount  he  was  to 
pay  for. the  land.  When  so  paid  it  was  part 
of  tbe  purchase  price  and  had  been  so  de- 
ducted. Plaintiff  paid  this  Interest  about 
the  time  It  became  due,  and  had  he  then  dis- 
covered the  rate  he  would  not  have  known  of 
the  length  of  time  of  any  extension,  nor  of 
the  two  per  cent,  bonus  for  the  privilege  of 
paying  before  the  end  of  the  extension  period. 
Besides  this,  he  had  then  paid  $5,000  to  his 
vendor,  If  not  all  that  was  due  him  above  the 
mortgage  liens.  The  instructions  submitting 
this  question  to  the  jury  are  not  criticised. 

[4]  Was  the  money  so  paid  by  plaintiff 
paid  under  protest  and  such  "moral  duress" 
as  entitled  him  to  recover  It  back,  or  was  it 
voluntarily  paid,  and  therefore  not  recover- 
able? We  think  it  can  be  recovered.  Plain- 
tiff was  in  the  situation  of  having  to  forfeit 
$5,000  cash  paid  to  the  vendor  at  the  time  of 
the  purchase  unless  he  completed  paying  the 
whole  purchase  price.  It  is  not  made  cer- 
tain, but  we  infer  that,  as  the  60  days  had 
then  passed,  plaintiff  had  settled  with  bis 
vendor  in  full,  and  nothing  remained  unpaid 
except  the  mortgage  liens  on  the  land,  inclu- 
sive of  the  one  to  defendant.  Plaintiff  could 
not  obtain  the  money  on  the  new  loan,  ex- 
cept by  discharging  and  having  this  one  re- 
leased. He  testified  that  he  was  not  able  to 
raise  the  money  to  "swing  the  deal,"  except 
by  remortgaglng  this  land.  Under  these  cir- 
cumstances defendant  exacted  and  received 
what  it  had  no  right  to  demand,  and  acknowl- 
edges that  plaintiff  paid,  and  it  received,  the 
money  under  plalntifTs  protest.  Justice  and 
law  demand  that  plaintiff  be  allowed  to  r§- 
cover  it  back.  Wells  v.  Adams,  88  Mo.  App. 
215,  223;  Westlake  v.  St  Louis,  77  Mo.  47, 
46  Am.  Rep.  4 ;  Niedermeyer  v.  University  of 
Missouil,  61  Mo.  App.  654.  The  first  case 
cited,  supra,  fully  answers  the  suggestion 
that  defendant  was  not  then  foreclosing,  or 
threatening  to  foreclose,  its  deed  of  trust. 

It  is  also  suggested  that  plaintiff,  on  pay- 
ing this,  had  a  cause  of  action  against  his 
vendor  for  misrepresenting,  or  concealing,  the 
amount  due  on  this  deed  of  trust,  and  that  it 


could  be  discharged  by  paying  the  amount 
named,  or  on  the  vendor's  agreement  to  credit 
on  the  purchase  price  whatever  was  paid  by 
plaintiff  in  discharge  of  these  liens.  But, 
as  we  have  stated,  it  appears  that  plaintiff 
had  settled  with  his  vendor  on  the  basis  that 
only  $3,726  was  due  thereon.  If  plaintiff  has 
a  cause  of  action  against  defendant,  that  oth- 
er question  Is  not  before  us,  and  he  may  well 
leave  it  to  the  defendant  to  recover  from  the 
vendor,  Bennett,  the  balance  due  it  according 
to  the  loan  agreement  good  as  between  theui. 

Plaintiff  has  recovered,  however,  more  than 
defendant  wrongfully  exacted  of  him.  He  is 
not  entitled  to  recover  any  part  of  the  $126 
interest  due  and  paid  on  March  1,  1914,  as 
that  stim  was  specified  by  him  in  his  purchase 
agreement  and  was  credited  as  part  of  tbe 
purchase  price  of  the  land.  What  plaintiff 
owed  and  should  have  paid  to  defendant  (Hi 
April  25,  1914,  was  the  principal,  $3,600,  plus 
Interest  at  6  per  cent  frgm  March  1st  to 
April  25th,  being  $3,633.  He  did  pay  $4,014 
on  that  date,  being  an  excess  of  $381.  Or, 
stating  it  the  other  way,  the  defendant  un- 
lawfully exacted  of  him,  as  a  condition  of 
the  release,  the  bonus  of  2  per  cent  for  four 
years,  October  1, 1914,  to  the  maturity  of  the 
extension  agreement,  being  $288,  plus  tha^ 
part  of  the  $126  semiannual  interest  at  7  per 
cent  from  March  1  to  October  1,  1914,  in  exr 
cess  of  6  per  cent  from  March  1st  to  AprU 
26th. 

The  case  will  therefore  be  reversed  and  re- 
manded, with'  directions  to  enter  judgment 
for  plaintiff  for  $381,  with  6  per  cent  inter- 
est from  April  25,  1914,  to  the  date  of  judg- 
ment 

ROBERTSON,  P.  J.,  and  FARRINGTON, 
J.,  concur. 


SMITH  v.  GLYNN.     (No.  11878.) 

(Kansas  City  Court  of  Appeals.    Missouil. 

March  6,  1916.) 

1.  Maucious  Pbosbohtion  €s»16— Wakt  ot 
Pbobabls  Caxjsk— Malice. 

Want  of  probable  cause  for  institution  ot 
prosecution,  and  malice  on  the  part  of  defend- 
ant are  essentials  of  a  eause  of  action  for  mali- 
cious prosecution. 

[£d.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  iS  19-22,  59;   Dec.  Dig, 

<&=»ie.] 

2.  Malicious  PaositctJTioN  ®=»18(1)— Pbob- 
ABLE  Cause. 

Where  defendant  in  malidoos  prosecution 
knew  that  his  foimer  wife  and  plaintiS  had  mar- 
ried in  Missouri  the  next  day  after  the  wife's 
divorce  from  defendant  in  Kansas,  that  by  the 
law  of  Kansas  a  divorce  (fid  not  become  effe<^ve 
for  six  nMuiths  after  rendition,  that  under  the 
law  a  marriage  within  six  months  was  bigamy, 
and  that  plaintiff,  though  unmarried,  was  sub- 
je<;t  to  prosecution  in  Missouri  under  Rev.  St 
19()B,  I  4724,  for  knowingly  marrying  the  wife 
of  another,  defendant  had  probable  cause  for 
prosecution  under  such  section. 

[Kd.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent.  Dig.  §§  23,  24,  38 ;  Dec.  Dig. 
«=»18(1).] 
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Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; W.  O.  Thomas,  Judge. 

"Not  to  be  officially  publisbed." 

Action  by  Stephen  A.  Smith  against  The- 
odore W.  Glynn.  From  a  Judgment  for  de- 
fendant, plaintiff  apiwals.  On  reargument 
after  remand  by  the  Supreme  Court  after 
certUcatlon  to  It    Affirmed. 

For  the  facts  necessary  to  an  understand- 
ing of  the  second  holding  In  the  opinion,  see 
144  S.  W.  149. 

Stubbs  &  Stubbs,  of  Kansas  City,  for  ap- 
pellant Milton  Scbwlnd,  of  Kansas  City,  for 
respondent 

ELLISON,  P.  J.  Plaintiff's  action  is  for 
malicious  prosecution.  The  trial  court  per- 
emptorily instructed  the  Jury  to  return  a 
verdict  for  defendant,  and  Judgment  was  en- 
tered for  him.  Plaintiff  appealed,  and  we 
affirmed  the  Judgment  A  motion  for  rehear- 
Ing  was  made,  but  overruled,  and  an  opin- 
ion filed  on  the  motion.  Thereupon  plaintiff 
claimed  that  a  constitutional  questton  was 
In  the  case,  and,  on  his  motion,  we  certified 
the  case  to  the  Supreme  Court  That  court, 
in  an  opinion  by  Commissioner  Ralley,  de- 
termined there  was  no  constitutional  ques- 
tion involved  and  returned  it  back  to  this 
court.  177  S.  W.  848.  The  case  has  been 
again  argued,  and  we  have  again  examined 
into  the  merits  of  the  appeal  and  are  satis- 
fled  that  no  other  disposition  should  be  made 
of  It  than  that  announced  In  our  last  opin- 
ion, together  with  the  opinion  on  the  motion 
for  rehearing. 

[1]  We  held,  and  do  still  hold,  that  in  or- 
der for  plaintiff  to  maintain  the  action  the 
defendant  must  not  have  had  probable  cause 
for  instituting  the  prosecution  and  he  must 
have  had  malice.  Both  these  elements  must 
be  established,  and  plaintiff  failed  on  each. 

[2]  We  further  held  (which  of  Itself  is  suf- 
ficient to  dispose  of  the  case)  that  the  con- 
ceded facts,  as  set  out  in  the  foregoing  opin- 
ion, showed  probable  cause  In  such  way  as 
to  leave  no  room  for  two  opinions  in  the 
minds  of  reasonable  men.  We  think  that  tn 
the  light  of  those  facts,  it  would  be  In  the 
face  of  common  sense  to  say  that  defendant 
did  not  believe,  and  did  not  have  reasonable 
groimd  for  believing,  that  plaintiff  was 
guilty;  that  is,  that  he  bad  probable  cause 
for  the  prosecution.  That  being  true,  it  was 
the  duty  of  the  court  to  declare  the  law,  by 
directing  a  verdict 

The  recent  case  of  Wilkinson  v.  McOee, 
26S  Mo.  874,  178  S.  W.  471,  involved  the  suf- 
ficiency of  a  petition  for  malicious  prosecu- 
tion, and.  In  an  interesting  discussion  of  the 
law  on  that  subject,  this  case,  as  reported 
In  144  S.  W.  149,  is  cited.  At  the  close  of 
that  opinion  there  is  a  quotation  from  Newell 
on  Malicious  Prosecution,  which  we  think 
has  fit  application  to  the  situation  of  this 


defendant,  who,  being  Induced  by  a  cause 
which  would  move  the  most  reasonable  and 
prudent  of  men,  instituted  a  prosecution 
which,  seemingly  at  least  was  a  righteous 
one.  For  this  most  natural  act  plaintiff,  un- 
deterred by  his  own  unblushing  conduct,  is 
seeking  to  punish  him. 
The  Judgment  is  affirmed.    All  ooocor. 


NEWKIRK  V,  PBYOE.    (No.  11703.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

Jan.   17,   1916.     On  Motion  for  Be- 

hearing,  March  14, 1916.) 

1.  CouvEBOK   ®s»27  —  Railroad   Emfia>t£  — 

EmPLOYEBS'    LlABILlTT    ACT— BnGAGKMKNT 
IN   "iNBTESSTATS  OOIOCEBCE." 

A  carpenter,  killed  while  repairing  a  rail- 
road pumphouse  and  pumping  station  used  in 
interstate  commerce,  was  engaged  in  "interstate 
commerce." 

[Ed.  Note.— For  other  cases,  see  Commerce, 
Cent  Dig.  (  25;   Dec.  Dig.  <8=>27. 

For  other  d^nitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Interstate  Commerce.] 

2.  Masieb  and  Sebvant  «=»286(31)  —  Inju- 
BiEs   TO    Sebvant— Nkguoencb — Question 

FOB  JUBT. 

In  an  action  against  a  railroad  for  the 
death  of  its  cart)enter,  killed  by  a  locomotive 
while  repairing  a  pumphouse,  whether  negligoice 
of  the  engineer  ol  the  locomotive  or  of  the  fore- 
man of  the  carpenters  was  shown  held  for  the 
jury  under  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  <3=>2S6(31).] 

3.  Mabteb  and  Sebvant  €=3l37(4) — ^Ikjitbi 
TO  Sebvant— HtTMANiTABiAH   Kuub— Rah.- 

BOAD  E1(PL0T£8. 

It  is  the  duty  of  section  men,  track  woikers, 
and  switchmen  to  look  out  for  themselves,  so 
that  the  mere  sight  of  such  an  employ^  upon 
the  track  by  an  engineer  of  an  approaching  lo- 
comotive will  not  invoke  the  humanitarian  rule 
in  all  its  strictness;  the  oigineer's  duty  to  warn 
not  arising  until  he  sees  that  such  anpIoyC  will 
not  protect  himself. 

HEM.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  »  269,  270,  274,  277,  278 ; 
Dec.  Dig.  «=>137G1).] 

4.  Mabteb  and  Sebvant  €s»286(31)— Ihju- 
BiKs  TO  Sebvant— Duty  of  Locomotivb  Br- 
gineeb. 

A  locomotive  engineer,  who  knew  that  men 
at  work  at  a  pumphouse  were  not  track  work- 
ers, and  that  if  they  were  required  to  come  upon 
the  track  they  might  forget  their  danger  when 
absorbed  in  their  duties,  was  not  as  a  matter 
of  law  absolved  from  all  duty  to  give  warning 
of  his  approach,  when  about  to  pass  the  point 
at  20  mues  per  hour  or  more. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  De&  Dig.  «s>286(31).] 

6.  Masteb  and  Sebvant  $s>286(39)— Injit- 
bies  to  Sebvant— NEGuaENCB  of  Fobeuan. 
A  foreman  of  carpenters  engaged  in  repair- 
ing a  pmnpbonse,  who  was  under  duty  to  care 
for  the  safety  of  his  men,  and  to  keep  posted  ns 
to  the  time  when  trains  would  pass,  and  who 
knew  that  one  was  10  minutes  overdue,  but 
who,  nevertheless,  directed  a  carpenter  to  go 
down  the  track  along  a  place  where  it  was  not 
easy  to  step  aside  Decause  of  piled  coal  and 
lumber,  and  failed  to  remind  him  that  a  train 
was  due,  and  did  not  look  to  see  if  it  was  al- 
ready in  the  distance,  faiUng  to  discover  it  until 
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doM  at  hand,  waa  not  free  from  neglUEenoe  as 
a  matter  of  law. 

[Xid.  Note.— For  other  caaes,  aee  Maater  and 
Servant.  Gent  Dig.  §S  1040-1042;  Dec.  Dig. 
«s>286(b9).] 

9.  IfASTXB     AND     SiBTANT    <8=9278(19)— IKJU- 

1BIK8  TO  Skbyaht— Nbqligbncb— Sdtficibw- 

CT  OF  Evidence. 
•  In  an  action  against  a  railroad  for  death  of 
Ita  carpenter,  killed  by  a  locomotive  while  re- 
pairing a  pomphouae,  evidence  held  sufficient  to 
luatify  finding  that  the  carpenter's  foreman, 
In  ordering  him  to  walk  down  the  track  when  a 
train  was  overdue,  did  not  take  the  precautious 
which  his  duty  and  due  care  required. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  <8=>278(19).] 

7.  Master  and  Sebvant  «s»187(4)— Injvbies 

TO  SSBVANT— NEOLIOBNCE. 

Where  a  locomotive  engineer  saw  another 
employ^  of  the  road  on  the  track,  while  the 
latter  walked  such  a  distance  and  for  such  a 
apace  of  time  that  sounding  the  whistle  would 
have  informed  him  of  the  approach  of  the  train 
in  time  to  have  gotten  out  ot  the  way,  such  en- 
gineer, falling  to  use  reasonable  care  to  sound 
the  whistle  after  seeing  the  other  in  danger, 
was  guilty  of  negligence.  ' 

[Ed.  Note.— F<h:  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  H  260,  270,  274,  277,  278 ; 
Dec.  Dig.  <8=>137W.] 

8.  Masteb  and  Servant  ®=>278(20)— Inju- 
sixs  TO  Sebvant  —  Suiticienot  ot  Evi- 
dence. 

In  an  action  against  a  railroad  for  death 
of  ita  carpenter  on  the  track,  evidence  held  suf- 
ficient to  Justify  a  finding  that  decedent  was 
on  the  track  long  enough  after  the  locomotive 
engineer  saw  him  to  enable  such  engineer  to 
warn  him  in  time, 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  972;  Dec  Dig.  «=3 
278(20)J 

9.  Neoxjoxnce  «=>101— Euflotebb'  Liabil- 
ity Act — Contbibutobt  Nequqence — Re- 
duction OF  Damaqes. 

Where  the  causal  negligence  of  an  accident 
is  attributable  partly  to  the  carrier  and  partly 
to  the  injured  or  killed  employ6,  he  or  bis  widow 
cannot  recover  full  damages  under  the  federal 
Employers'  Liability  Act  (Act  April  22,  1908, 
e.  149.  36  Stat  65  [U.  S.  Comp.  St.  lbl.3,  ii 
8657-8666]),  but  only  a  diminished  sum,  bear- 
ing the  same  relation  to  the  full  damages  that 
the  negligence  attributable  to  the  carrier  bears 
to  the  negligence  attributable  to  both. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  Jf  86,  163,  164,  167 ;  Dec  Dig.  «=» 
101.] 

10.  Appeal  and  Ebbob  «s9l068(4)— Coubts 
<=»97(5)— RuiJES  OF  Decision— Pbbjudicial 
Ebbob— Inbtruction»—Ekplotxbs'  Liabil- 
ity Act. 

In  an  action  under  the  federal  Employers' 
liability  Act  for  the  death  of  a  railroad  em- 

EU>j6,  the  Court  of  Appeals  cannot  determine 
y  any  examination  of  the  vordict  or  the  size 
of  the  recovery  that  error  in  an  instracti(m  re- 
lating to  the  damages  recoverable  for  death  of 
one  guilty  of  contributory  negligence  was  not 
prejudicial,  but  must  follow  the  ruling  of  the 
federal  courts  in  construing  said  act 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4228;  Dec.  Dig.  «=> 
1068M) ;  Courts,  Cent  Dig.  |  332;  Dec  Dig. 
«=»97(6) ;   Trial,  Cent  Dig.  S|  476,  658.] 

IL  Death  «=»83— Dauaqe»— Fedebal  Em- 
PLOTEBs'  Liability  Act. 

In  an  action  against  a  railroad  under  the 
federal  Employers'  Liability  Act  for  death  o( 
its  carpenter  when  struck  by  a  locomotive,  the 


only  damages  recoverable  were  such  as  would 
reasonably  compensate  for  loss  of  pectmiary  ben- 
efits, being  based  on  financial  loss. 

[Ed.  Note.— For  other  cases,  see  Death.  Cent. 
Dig.  {  107 ;   Dec  Dig.  «=»83.] 

On  Motion  for  Rehearing. 

12.  Masteb  and  Sebvant  9=9248— Inxubie& 
to  Sebvani^-Humanitabian  Rule, 

If  a  carpenter,  engaged  in  repairing  a  rail- 
road pumphouse,  before  the  arrival  of  a  traio 
went  down  the  track  embankment,  and  then 
came  back  up  to  and  upon  the  track,  close  to 
and  in  front  of  the  enfdne,  the  road  was  not  lia- 
ble for  his  death  under  the  humanitarian  rule. 

[Ed.  Note.— For  other  cases,  see  Master  and' 
Servant,  Coit  Dig.  fi  801-804;  Dec  Dig.  «=» 
248.] 

13.  Masteb  and  Sebvant  «=>289(40)— Irju- 
BiEB  TO  Sebvant— Question  for  jubt. 

In  an  action  against  a  railroad  for  death 
of  its  carpenter  on  the  track,  whether  deceased 
left  and  returned  to  the  track  close  before  an 
engine,  thus  giving  no  application  to  the  human- 
itarian rule,  or  whether  he  at  all  times  remain- 
ed on  the  track,  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {  1132;  Dec  Dig.  «=9 
289(40)J 

Appeal  from  Circnit  Court,  Livlngstoa 
County;  Arch  B.  Davis,  Judge. 
"Not  to  be  offlclaUy  published." 
Suit  by  Martha  Newkirk,  administratrix 
of  the  estate  of  Joseph  Newkirk,  deceased, 
against  Edward  B.  Pryor,  receiver  of  the 
Wabash  Railroad  Company.  From  a  Judg- 
ment for  plalutlfl,  defendant  appeals.  Re- 
versed and  remanded. 

J.  L.  Mlnnis,  of  St.  Louis,  J.  M.  Davis  * 
Son,  of  ChiUlcothe,  and  Jones  A  Conkllng 
and  O.  C.  Joues,  all  of  Carrollton,  for  ap- 
pellant W.  K.  Aniick,  of  St  Joseph,  and 
A.  O.  Knight,  of  Trenton,  for  respondent 

G?RIMBLE,  J.  Joseph  Newkirk,  a  carpen- 
ter, repairing  the  pumping  station  of  the 
Wabash  Railroad  at  Keytesville,  Mo.,  at 
which  water  was  supplied  to  engines  hauling 
interstate  freight  and  passengers  as  well 
as  to  those  carrying  Intrastate  business',  was 
struck  and  instantly  killed  by  an  east-bound 
interstate  passenger  train.  His  widow  as 
administratrix,  brought  this  suit  under  the 
Employers'  Liability  Act  to  recover  damages 
for  his  death.  She  secured  a  verdict  and 
judgment  for  $3,800,  which  the  jury  appor- 
tioned between  the  widow  and  deceased's 
nearly  grown  and  only  minor  son,  giving 
$3,650  to  the  former  and  $150  to  the  latter. 
The  defendant,  as  receiver  of  said  road,  ap- 
pealed. 

Plaintiff  submitted  the  case  upon  two 
sx)eciflcacions  of  negligence,  namely:  First, 
that  the  engineer  saw  Newkirk  on  the  track, 
or  so  near  thereto,  as  to  be  in  danger,  while 
the  latter  walked  such  a  distance  and  for 
such  a  space  of  time  that  by  the  warning 
whistle,  Newkirk  would  have  been  Informed 
of  the  presence  and  approach  of  said  train 
in  time  to  have  gotten  out  of  the  way,  and 
that  said  engineer,  after  seeing  Newklrk's 
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danger,  failed  to  nae  reasonable  care  to 
sound  the  -whistle  and  avoid  Injuring  him; 
second,  that  the  foreman  in  control  of  and 
over  Newklrk,  with  full  knowledge  that  a 
train  was  abont  to  pass,  ordered  Newklrk 
to  go  eastward  for  some  timbers  necessary 
In  the  work,  and  said  Newklrk  obeyed  said 
order  and  walked  east  upon  or  so  near  to  the 
tracE  as  to  be  In  danger,  and  the  foreman 
failed  to  notify  Newklrk  that  the  train  was 
about  due,  failed  to  keep  a  lookout  for  &ald 
train,  and  failed  to  notify  him  of  its  ap- 
proach, and  knowingly  allowed  him  to  walk 
upon  or  near  said  track.  In  danger  from 
the  passing  train,  without  warning  him  that 
the  same  was  due. 

It  is  very  earnestly  urged  that  plaintiff 
failed  to  make  a  case  for  the  Jury,  in  that 
no  negligence  whatever  was  proved  against 
defendant.  A  prefer  determination  of  this 
question  calls  for  a  detailed  description  of 
the  surroundings  at  the  place  of  the  tragedy 
and  a  statement  of  bow  it  came  about 

About  600  feet  west  of  the  depot  at  Keytes- 
ville  the  Wabash  Railway,  with  double 
tracks,  crosses  Mussel  Fork  creek  on  a  bridge 
163  feet  long.  This  bridge  has  no  super- 
structure above  the  tracks,  sa  there  is  noth- 
ing to  impede  the  view  in  looking  along  the 
tracks  over  the  bridge  Under  the  bridge 
the  creek  runs  from  north  to  south  and  at 
right  angles  to  the  tracks,  but  almost  imme- 
diately after  the  creek  emerges  from  under 
the  bridge  it  makes  a  curve  to  the  south- 
east and  continues  thence  in  that  direction. 
The  north  track  was  fur  west-bound,  and  the 
south  track  was  for  east-bound,  trains.  Run- 
ning east  from  the  east  end  of  the  bridge 
the  tracks  were  on  an  embankment  S  or  10 
feet  high.  The  pumphouse,  40  feet  in  length, 
stood  13.3  feet  east  of  the  east  end  of  the 
bridge  and  18.8  feet  south  of  the  center  line 
of  the  east-bound  track;  the  site  of  the 
pumphouse  being  located  at  and  upon  the 
foot  of  the  railroad  embankment.  On  the 
same  side,  and  about  126.3  feet  east  of  the 
east  end  of  the  bridge,  or  about  113  feet  east 
of  the  west  end  of  the  pumphouse,  a  water 
crane  stood  close  to  the  track.  This  water 
crane  was  an  upright  hollow  iron  post,  with 
an  arm  extending  over  the  track,  through 
which  engines  on  the  east-bound  track  ob- 
tained water  from  the  water  tank  located 
north  of  the  tracks  and  about  opposite  the 
pumphouse. 

WItliln  this  326  feet,  between  the  end  of 
the  bridge  and  the  water  crane.  Is  where  the 
killing  occurred.  About  10  feet  west  of  the 
east  end  of  the  pumphouse  a  pile  of  coal 
lay  alongside  the  track,  and  extended  from 
that  point  east  a  distance  of  25  or  30  feet 
It  was  a  carload  of  coal  thrown  off  there 
that  day  for  fuel  in  running  the  pump  en- 
gine. The  top  of  this  pile  rose  about  2  feet 
higher  than  the  rails,  and  the  coal  extend- 
ed up  to  the  ends'  of  the  tres.  Further  east 
along  the  side  of  the  track,  and  between  the 
east  end  of  the  coal  pile  and  the  water  crane. 


lay  a  pile  of  lumber,  consisting  of  boards  and 
timbers. 

Water  was  being  hauled  from  this  station 
to  other  points  along  the  railroad,  and  a 
long  train  of  tank  cars  stood  on  the  west- 
bound track  at  the  tank  and  extended  east- 
ward, being  filled  with  water.  A  large  and 
very  heavy  pump  had  been  taken  from  some 
station  elsewhere  on  the  road  and  brought 
to  this  pumphouse  for  installation  tlierein, 
either  as  a  substitute  for,  or  in  addition  to, 
the  pump  already  in  and  In  use.  The  pump 
to  be  Installed  had  been  deposited  on  the 
ground  at  the  t<^  of  the  embankment,  the 
north  side  of  the  pumphouse  had  been  taken 
out,  and  the  pump  was  being  let  slowly  down 
the  embankment  to  the  bottom  of  the  pump- 
house. In  order  to  prevent  the  pump  from 
sliding  down  the  embankment  too  rapidly, 
and  perhaps  toppling  over  Into  the  creek, 
the  foreman  had  two  men — deceased  and  an- 
other— standing  on  the  east-bound  track, 
holding  the  pump  with  a  rope  attached  to 
It  and  extending  from  the  pump  up  under 
the  rail  to  the  two  men,  who  held  it  and 
gradually  let  it  slack,  as  the  pump  was  slow- 
ly eased  down  to  the  bottom  of  the  pump- 
house. 

The  foreman  was  on  the  end  of  the  bridge;. 
Deceased  was  on  the  track  about  6  feet  east 
of  the  end  of  the  bridge.  He  and  the  oth- 
er workman  had  been  standing  on  the  track 
holding  the  rope  for  30  minutes  or  an  hour. 
When  the  pump  had  been  lowered  as  far 
down  the  embankment  as  desired,  it  was  tem- 
porarily held  there  by  the  men  below,  and 
the  holding  of  the  rope  by  the  two  men  on 
the  track  was  no  longer  necessary.  Desir- 
ing to  have  some  heavy  timbers  to  block  the 
pump  in  its  position,  the  foreman,  pointing 
down  the  track  to  where  the  lumber  lay 
at  the  foot  oC  the  crane,  said  to  deceased: 
"Go  down  the  track  and  get  some  timbers  to 
block  it  with."  Newklrk,  who  was  standing 
on  the  south  end  of  the  ties,  immediatdy  let 
go  of  the  rope,  and,  turning  east  started  In  a 
moderate  gait  walking  along  on  the  south 
end  of  the  ties  looking  down  to  the  ground. 
Before  he  reached  the  lumber,  a  fast  east- 
bound  passenger  train  overtook  and  struck 
him  with  the  pilot  beam.  His  lifeless  body 
was  picked  up  at  the  foot  of  the  water  crane. 

[1]  The  deceased  was  clearly  engaged  in 
Interstate  commerce  at  the  time  he  was  kill- 
ed. He  was  engaged  in  repairing  the  pump- 
house and  pumping  station.  Tlieae  were  in- 
strumentalities already  devoted  to  and  used 
In  interstate  commerce,  and  as  he  was  kiUed 
while  repairing  same  he  was  engaged  in  In- 
terstate commerce.  Eng  v.  Southern  Padflc 
Co.  (D.  C.)  210  Fed.  92 ;  Deal  v.  Goal  &  Coke 
Ry.  Co.  (D.  C.)  215  Fed.  285;  St  Louis,  etc., 
R.  Co.  T.  Scale,  229  U.  S.  156,  S3  Sup.  Ct 
651,  57  L.  Ed.  1129,  Ann.  Cas.  1914C,  156; 
Pedersen  v.  Delaware,  ete.,  R.  Co.,  229  U.  S. 
146,  33  Sup.  Ct  648,  57  I*  Ed.  1125,  Ann.  Cas. 
1914C,  153.  As  this  is  a  case  under  the  fed- 
eral act,  the  deceased's  contrlbatory  negU- 
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genoe,  In  walking  along  tiie  track  as  he  did, 
does  not  bar  a  recovery,  but  merely  dlmin- 
Ishea  the  damages  recoverable.  We  there- 
fore pass  at  once  to  the  question  whether  a 
case  was  made  for  the  jury. 

[2]  After  a  careful  study  of  the  record  we 
are  fully  convinced  that  It  was  a  questton  for 
the  jury  to  say  whether  negligence  was 
shown,  rendering  defendant  liai>le,  and  that 
.this  applies  to  both  of  the  specificaUons  of 
negligence  upon  which  the  case  was  submit- 
ted. As  to  the  charge  of  negligence  against 
the  engineer  in  not  warning  deceased  In  time 
to  have  enabled  him  to  escape,  there  is  this 
t«  be  said: 

A  man  on  the  track  at  any  point  from  the 
pnmphouse  to  the  water  crane  was  in  plain 
'View  for  more  than  000  feet  to  one  approach- 
ing from  the  west  upon  an  engine.  It  was  a 
clear  day,  and  there  was  nothing  to  prevent 
his  being  seen.  The  engineer  knew  there 
were  men  working  about  the  pumpbouse.  He 
says  he  was  on  the  lookout  and  watching; 
that  men  had  been  loading  and  hauling  wa- 
ter from,  this  point  and  doing  other  work 
there  for  two  months;  that  he  was  ap- 
proaching a  town  which  was  not  a  stopping 
place  for  his  train,  but  which  he  could  pass  if 
the  signal  board  was  not  against  him.  He 
farther  says  he  could  see  the  track  plainly. 
The  engineer  says  the  train  was  going  20 
miles  per  hour,  but  plalntifTs  witnesses  say 
It  was  going  60  miles  an  hour.  The  engi- 
neer says  the  deceased  came  up  the  embank- 
ment and  turned  to  go  east,  and  did  this  at 
a  time  when  the  train  was  so  close  upon  him 
as  to  afford  no  time  to  give  an  effective 
warning,  though  be  whistled  the  danger  sig- 
nal the  mcMnent  the  deceased  appeared  on 
the  track.  But  plaintiff's  witnesses  say  de- 
ceased was  on  the  track  when  ordered  to  go 
for  the  timbers,  and  that  he  started  from 
that  position.  Several  witnesses  say  no  whis- 
tle was  heard  or  given  until  the  stock  alarm 
was  blown,  when  the  train  was  witltln  a  few 
feet  of  deceased,  which,  of  course,  was  then 
too  late.  No  one  saw  any  train  at  the  time 
the  foreman  ordered  Newkirk  to  go  and  he 
started  on  his  way.  One  witness  says  he 
was  looking  west  in  the  direction  of  deceas- 
ed when  the  latter  started,  and  there  was  no 
train  in  sight  at  that  time,  or,  at  least,  he 
did  not  see  any.  The  deceased,  when  order- 
ed to  go  for  the  timbers,  was  standing  on  the 
track  at  a  point  about  6  feet  east  of  the 
bridge.  He  therefore  walked  from  a  point 
7  feet  west  of  the  pumphouse  to  the  point 
where  he  was  struck.  One  witness  says  de- 
ceased was  struck  when  he  was  40  or  50 
feet  west  of  the  water  crane.  If  so^  then  he 
bad  walked  from  70  to  80  feet  down  the 
track  in  front  of  the  approaching  train.  His 
body  was  thrown  against  the  water  crane, 
and  this  Is  some  evidence  tending  to  show 
that  deceased  had  gone  some  distance  down 
the  track  before  he  was  struck.  The  fore- 
°man,  defendant's  witness,  says  deceased  had 
gotten  a  little  post  the  east  end  of  the  coal 


pile  when  strhck.  Other  wttnesses  say  be 
was  aboat  in  the  middle  of  the  coal  pile, 
and  still  another  says  he  was  a  little  bit  east 
of  the  pumphouse. 

Considering  all  of  the  evidence  of  the  men 
who  were  on  the  ground,  the  deceased  walk- 
ed not  less  than  47  feet  and  not  more  than 
80  feet  before  be  was  struck,  and  the  cir- 
cumstances are  such  as  to  justify  the  jury 
In  accepting  the  greater  rather  than  the  less- 
er distance.  Undoubtedly  the  engineer  is 
mistaken  in  saying  the  deceased  took  oaly 
two  or  three  steps  east  before  he  was  struck. 
Doubtless  he  saw  deceased's  associate,  who, 
when  ordered  with  deceased  to  go  after  the 
timbers,  did  not  turn  and  go  Immediately  as 
deceased  did,  but  went  down  toward  the 
pumphouse,  threw  the  rope  over  something 
there,  and  then  started  back  up  to  the  track, 
intending  also  to  go  east  on  the  ties  as  de- 
ceased had  done  He  says,  when  be  got  up 
there,  he  saw  the  train  across  the  bridge  250 
or  200  teet  distant,  and  had  barely  enough 
time  to  scramble  out  at  the  way.  During  the 
time  deceased  was  walking  70  feet  if  travel* 
Ing  at  2  miles  per  hour,  the  train  would  trav- 
el 700  feet  if  going  20  miles  per  hour,  or 
1,750  feet  if  going  50  miles  per  hoar.  If  de- 
ceased had  traveled  the  shorter  distance, 
then  the  train  traveled  either  460  feet  or  1,- 
126  feet,  according  to  which  rate  of  speed  the 
train  was  going.  In  either  event  there  was 
time  to  have  glVen  a  warning  signal  long 
enons^  to  have  enabled  deceased  to  have 
gotten  oat  of  the  way.  In  addition  to  this, 
the  engineer  ooald  see  tbat  there  was  coal 
and  lumber  piled  along  the-  track,  and  that, 
unless  a  warning  was  given  deceased,  he 
would  not  stw  oat  and  away  from  the  track. 
He  gave  no  indication  of  knowing  that  a 
train  was  approaching,  but  had  his  head 
down,  lo<^ng  to  the  ground,  evidently  pick- 
ing his  way  along  on  the  narrow  level  place 
on  the  ends  of  the  ties,  and  obviously  in- 
tending to  oontlnne  his  joumey  along  that 
narrow  way  nnless  notified  of  danger,  in 
which  case  he  ooald  climb  up  the  coal  and 
get  out  of  the  way  in  that  method.  Some  of 
the  evidence  is  that  this  coal  was  rough, 
lumpy,  and  afforded  an  unsteady  footing  to 
one  attempting  to  walk  over  it,  not  only  on 
account  of  its  lamps,  but  also  because  it  was 
piled  on  the  slope  of  the  embankment,  whose 
sides  were  snowy  and  icy;  the  date  of  the 
killing  being  December  13,  1013.  There  is 
testimony  that  the  train  did  not  whistle  un- 
til just  at  the  mooient  It  struck  him. 

[S,  4]  Now  it  is  no  doubt  the  established 
role  in  oar  state  that  It  is  the  duty  of  sec- 
tion men,  tradt  workers,  and  switchmen  to 
look  oot  for  themselves,  and  that  this  duty 
leads  the  <H>eratlves  of  an  engine  to  the  belief 
that  they  will  step  oat  of  the  way,  so  that 
it, Is  not  the  mere  sight  ot  such  an  employ^ 
upon  the  track  that  will  invoke  the  humani- 
tarian rule  in  aU  its  strictness,  but  the  duty 
to  warn  does  not  arise  antil  the  engineer 
sees  that  sucb  employ^  is  not  going  to  pro- 
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tect  himself.  However,  In  this  case  the  de- 
ceased was  not  a  track  worker.  He  was  a 
carpenter,  employed  npon  buildings  and  some- 
times on  bridges,  thougb  very  little.  Tbe 
work  being  done  at  this  point  was  not  In 
connection  with  the  track,  and,  while  It  was 
near  thereto,  the  necessity  of  being  on  the 
track,  or  so  near  as  to  be  in  danger,  was  only 
occasional  and  Incidental.  Tbe  engineer 
knew  the  men  at  this  place  were  not  track 
workers,  and  that  If,  in  the  progress  of  their 
work,  they  were  required  to  come  Into  the 
danger  zone,  they  might  forget  that  fact 
when  absorbed  In  their  duties.  Hence  the 
engineer  cannot,  as  a  matter  of  law,  be  ab- 
solved from  all  duty  to  give  warning  of  his 
approach  when  about  to  pass  such  a  point  at 
50  miles,  or  even  20  mUes,  per  hour.  Even 
If  the  strict  mie  of  a  track  worker  be  applied 
to  deceased,  our  views  on  this  question  are 
so  well  stated  by  Ellison,  P.  J.,  In  Hardwlck 
V.  Wabash  Railroad  Co.,  181  Ho.  App.  156, 
168  S.  W.  328,  that  we  need  not  here  restate 
them.  While  we  recognize  the  doctrine  of 
limited  application  of  the  humanitarian  rule 
to  employ^  on  the  track,  yet  we  know  of  no 
decision  holding  that  under  all  circumstanc- 
es, an  engineer  approaching  at  high  apeeA  is 
niider  no  obligation  to  give  warning  of  his 
approach  when  he  is  aware  of  the  employe's 
presence  Dp(m,  or  In  dangerous  proximity 
to,  the  track. 

[I]  Nor  could  the  trial  court  declare  as  a 
matter  of  law  that  the  foreman  was  not  neg- 
ligent The  evidence  shows  that  he  knew 
the  train  was  dne;  Qiat  one  of  his  duties 
was  to  keep  posted  as  to  the  time  when  trains 
would  pas&  His  work  was  that  of  super- 
intendence only;  he  had  better  opportunity 
to  ke^  a  lookout  than  would  the  men  en- 
gaged in  the  actual  performance  of  the  work ; 
and  the  evidence  shows  that  it  was  his  duty 
to  keep  a  lookout  for  passing  trains  and  to 
protect  his  men.  No  doubt  the  men  were 
also  required  to  watch;  but  this  duty  did 
not  absolve  the  foranan  from  the  itentorm- 
ance  of  his  doty,  which  was  above  and  be- 
yond that  of  the  men.  Notwithstanding  this, 
the  foreman,  knowing  that  a  train  was  dne, 
and  10  minutes  past  due,  directed  the  de- 
ceased to  go  down  the  track  along  a  place 
where  it  was  not  easy  to  step  to  one  side, 
because  of  the  coal  and  lumber  piled  there, 
and  failed  to  remind  his  workman  that  a 
train  was  soon  to  come,  and  failed  to  even 
turn  his  head  to  see  whether  or  not  it  was 
already  in  the  distance,  and  even  failed  to 
discover  it  until  It  was  close  at  hand. 

[•]  Much  is  said  in  the  record  about  the 
deceased  having  chosen  to  walk  where  be 
did;  but  the  evidence  is  the  foreman  told 
bim  to  go  down  the  trad:,  and  he  obeyed  or- 
ders. The  evidence  shows  that  the  route 
taken  by  the  deceased  was  the  only  one.  He 
could  not  go  between  the  two  tracks,  on  ac- 
count of  the  presence  of  the  water  train. 
Even  defendant's  evidence  shows  that  would 
have  been  dangerous.    Nor  could  he  go  down 


the  embankment  around  the  pnmptaonse,  then 
up  the  right  of  way  to  a  point  opposite  the 
lumber,  and  then  op  the  embankment  to  the 
lumber.  That  was  entirely  out  of  the  ques- 
tion, because  of  the  icy  sides  of  tbe  embank- 
ment, the  gullies  and  washes  in  the  ground, 
the  dfibrls  scattered  upon  the  ground,  and 
the  close  proximity  of  the  bank  of  the  creek. 
We  think  that,  nnder  all  the  conditions 
shown  in  evidence,  the  order  to  go  down  the 
track,  given  at  the  time  it  was,  with  the 
failure  to  ascertain  if  a  train  was  approach- 
ing, the  failure  to  remind  the  workman  of  its 
impending  passage,  the  failure  of  the  fore- 
man to  discover  its  approach  until  It  was 
nearly  on  the  bridge,  not  far  away,  is  enough 
to  require  the  court  to  submit  the  question 
of  tbe  foreman's  negligence,  and  is  enough 
for  the  jury  to  Infer  that  he  did  not  take  the 
precautions  which  bis  duty  and  due  care  re- 
quired of  him.  Norfolk,  etc.,  R.  Co.  ▼.  Hol- 
brook,  215  Fed.  687,  loc.  dt  689,  ISl  C.  O. 
A.  621.  While  the  men  were  required  to 
look  oi|t  for  themselves  to  a  degree,  yet  the 
evidence  sbows  that  there  was  a  general, 
universal,  and  well-known  custom  for  tbe 
men  to  also  rely  upon  the  foreman  to  keep  a 
lookout  for  trains  and  notify  them. 

[7]  PlalntilTs  instruction  No.  1  was  not 
erroneous.  It  did  not  authorize  the  jory  to 
find  the  engineer  guilty  of  negligence  if  by 
ordinary  care  he  might  have  seen  deceased 
on  the  track.  Tbe  instruction  required  the 
Jury  to  find  that  the  engineer  actnally  saw 
the  deceased  in  danger  while  the  latter  walk- 
ed such  a  distance  and  for  such  a  space  of 
time  that  by  the  sounding  of  the  whistle  the 
deceased  would  have  been  informed  of  the 
presence  and  approach  of  the  train  in  time 
to  have  gotten  out  of  the  way,  and  also  re- 
quired the  jury  to  find  that  the  engineer  fail- 
ed to  use  reasonable  care  to  sound  the  whis- 
tle after  seeing  deceased  in  danger.  If  the 
jury  believed  he  did  see  him. 

[I]  Tbe  point  that  the  instmction  was  er- 
roneous, because  there  was  no  evidence  to 
show  that  deceased  was  on  the  track  long 
enough  to  enable  the  engineer  to  warn  him 
in  time,  is  answered  by  our  discussion  here- 
inabove. We  think  there  Vas  evidence  from 
which  a  Jury  could  find  that  deceased  was 
on  the  track  long  enough  for  this  purpose. 

[>]  PlalntlfTs  instruction  No.  S,  in  relation 
to  the  deceased's  contributory  negligence  and 
the  reduction  in  damages  to  be  made  by  the 
jury  in  consequence  thereof,  told  the  jury 
that  such  contributory  negligence,  if  found, 
would  dlminlsb  the  full  amount  of  damages 
in  the  proportion  deceased's  negligence_^bore 
to  the  defendant's  negligence.  This  is  not 
the  correct  rule  under  tbe  decisions  of  tbe 
United  States  Supreme  Court.  Norfolk,  etc., 
R.  Co.  T.  Earnest,  229  U.  S.  U4,  loc.  dt.  122, 
83  Sup.  Ct  654,  57  Ik  Ed.  1096,  Ann.  Cas. 
1914Ck  172.  In  Seaboard  Air  Une  Railway 
Co.  V.  Tllgbman,  237  U.  8.  489,  36  Snp.  Ct 
663,  loc.  dt  654.  69  Ij.  Ed.  1069,  It  is  said: 
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"Where  the  eansal  negligence  is  attribntaUe 
partl7  to  the  carrier  and  partly  to  the  injured 
einployi,  he  shall  not  recover  full  damages,  bat 
onfy  a  diminished  sum  bearing  the  same  rela- 
tion to  the  full  damages  that  the  negligence  at- 
tributable to  the  earner  bears  to  the  negligence 
attributable  to  both;  the  purpoae  being  to  ex-, 
dude  from  the  recovery  a  proportional  part  of  the 
damages  corresponding  to  the  employe's  con- 
tribution to  the  total  negligence." 

See,  also,  Louisville,  etc.,  K.  Co.  v.  Hollo- 
way's  Adm'r,  163  Ky.  125,  173  S.  W.  343; 
Nashville,  etc.,  R.  Co.  v.  Banks,  158  Ky.  609, 
161  S.  W.  554 ;  Cross  v.  Chicago,  etc.,  B.  Co., 
191  Mo.  App.  202,  177  8.  W.  1127. 

[10]  We  cannot,  by  any  examination  of  the 
verdict  or  the  slae  of  the  recovery,  determine 
that  the  error  In  the  InstructlwD  was  not  prej- 
udicial, but  are  required  to  follow  the  ruling 
of  the  federal  courts  In  their  construction  of 
the  federal  act 

[11]  ITie  words  objected  to  In  plalntUTs 
foarth  Instruction  might  well  have  been  left 
out,  since  they  added  nothing  to  the  force  of 
the  Instruction;  but  we  hardly  think  they 
nfade  the  Instruction  erroneous,  since  every- 
where through  the  Instruction  the  jury  was 
explicitly  told  that  the  damages  could  only  be 
such  as  would  reasonably  compensate  for 
noss  of  pecuniary  benefits"  and  must  be  bas- 
ed on  "financial  loss." 

For  the  error  In  the  Instruction  on  the  ef- 
fect of  deceased's  C(mtrlbutory  negligence,  the 
jndgmoit  must  be  reversed,  and  the  cause 
remanded  for  a  new  tilaL  It  la  so  ordered. 
All  concur. 

On  Motton  for  Rehearing. 

What  Is  said  In  the  foregoing  opinion  with 
reference  to  the  negligence  charged  against 
the  foreman  Is  In  view  of  plalntUTs  evidence 
as  to  a  general  and  well-known  custom  where 
work  was  being  done  In  a  dangerous  situation 
for  the  foreman  to  keep  a  lookout  for  trains 
and  notify  the  men.  Knowing  that  the  case 
would  have  to  be  retried  on  account  of  tin 
erroneous  Instruction  on  the  effect  of  con- 
tributory negligence,  we  did  not  consider  the 
question  whether  the  said  custom  had  been 
suffldently  well  pleaded  to  permit  the  Intro- 
ddcdon  of  evidence  In  regard  thereto,  since, 
upon  a  retrial  of  the  case,  that  objection,  If 
well  founded,  may  be  obviated  by  an  amend- 
ment to  the  iietitlon. 

It  will  be  noted  that  the  holding  herein  Is 
not  that,  under  all  circumstances,  a  foreman 
Is  required  to  be  on  the  lookout  for  his  men, 
but  that,  under  circumstances  like  those 
plaintiff  claims  existed  in  this  case,  where 
the  deceased  is  ordered  to  go  down  the  track, 
with  the  physical  surroundings  such  as  they 
w«re,^and  where  there  Is  a  custom  for  the 
foreman  to  look  out  for  the  men,  and  for  the 
men  to  rely  upon  the  foreman  In  that  regard, 
clearly  the  failure  of  the  foreman  to  notify 
the  deceased  of  the  fact  that  a  train  was  due, 
and  hlB  failure  to  warn  him  of  Its  approach, 
when  he  (the  foranan)  gave  deceased  the  or- 


der to  go  down  the  track  and  was  thereby  the 
cause  of  deceased's  being  in  that  perilous  sit- 
uation, present  a  situation  which  Justifies  the 
submission  to  the  jury  of  the  question  of  the 
foreman's  negligence. 

[12, 13]  As  to  the  negligence  alleged  against 
the  engineer,  of  course,  if  deceased,  prior  to 
the  arrival  of  the  train,  went  down  the  em- 
bankment, and  then  came  back  up'  to  and 
upon  the  track,  close  to  and  In  front  of  the 
engine,  there  could  be  no  liability  under  the 
humanitarian  rule.  But  certainly  plaintiff 
bad  evidence  showing  that  deceased  was  on 
the  track  when  ordered  to  go  down  the  track 
for  the  timbers,  and  that  he  turned  and  went 
down  the  track  immediately.  If  this  Is  true, 
he  never  left  the  track  at  all,  and  hence  was 
In  a  place  of  danger  during  all  the  time  the 
engine  was  approaching.  It  was  for  the  Jury 
to  decide  whether  deceased  left  and  returned 
to  the  track,  as  defendant  claims  he  did,  or 
whether  he  at  all  times  remained  on  the 
track,  as  plaintiff  claims  he  did. 

The  motion  for  rehearing  la  overruled.  All 
concur. 


SHERWOOD  V.  HALPIN-DWYBB  CONST. 
CO.    (Na  11882.)- 

(Kansas  City  Court  of  Appeals.    MissonrL 

Feb.  7,  1916.    Rehearing  Denied 

Mattsh  6,  1916.) 

1.  Mahtkb  Awn  Sebvant  «=»258(15)— Iwjtr- 
BiEs  TO  Sebvant  —  PErrnosr  —  Chabge  or 
Nkouoknce. 

In  a  petitira  for  injuries  to  a  quarryman 
by  the  fall  of  a  rock,  which  alleged  that  the 
employers  were  negligent  In  failing  to  take  rea- 
sonable precautions  by  shoring  np  the  embank- 
ment, grading  or  doping  it  off,  or  removing  rock 
and  stone  therefrom,  the  charge  of  failing  to  re- 
move rock  and  stone  will  be  construed  to  include 
the  removal  not  only  of  stone  at  the  top  inci- 
dental to  grading  off  the  slope,  bnt  also  any  roCk 
likely  to  fall  from  any  place  on  the  walL 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {  830;  Dec.  Dig.  «s> 
258(16).] 

2.  Mabtek  Ann  Sebvant  4=9278(10)— Injt- 
Bixs  TO  Sebvant  —  Evidence  —  Nbouoencb 
OF  Mastxb. 

In  an  action  for  injuries  to  a  quarryman 
caused  by  the  fall  of  a  rock  from  the  face  of  a 
perpondicolar  wall  about  halfway  up  to  the  top, 
evidence  held  insufficient  to  show  any  negligence 
by  the  employer  in  providing  a  safe  place  to 
work  by  a  failure  to  inspect  the  wall  for  loose 
rock  or  to  remove  any  rock  apparently  likely  to 
falL 

[£!d.  Notek— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  964;  Dec.  Dig.  «s» 
278(10).] 

8.  Masteb  ano  Sebvant  «=»101,  102(8)— In- 
JXTBiES  TO  Servant— Dtjtt  of  Masteb— Safe 
Place  to  Wobk. 

It  is  the  master's  duty  to  exercise  ordinary 
care  to  furnish  the  servant  with  a  place  to  work 
as  safe  as  reasonably  practicable,  considering 
the  character  of  the  service  to  be  performed. 

[Ed.  Note. — For  other  cas^  see  Master  and 
Servant,  Cent  Dig.  §  173;  Dec.  Dig.  «=>101, 
102(8).] 
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4.  Masteb  and  SKBVAnr  «=3>286(3)— Ihjxtbies 
TO  Sebvant  —  Question  fob  jubt  —  Safe 
Plaok  to  Wobk. 

The  question  whether  the  master  has  per- 
formed the  du^  of  providing  a  safe  place  to 
work  is  for  the  jury,  unless  the  evidence  fails 
to  make  a  case  of  negligence  sufBdent  to  go 
to  the  inrj. 

[Ed.  Not&— For  other  eases,  see  Master  and 
Servant,  Cent.  Dig.  {  1010;  Doc  Dig.  €=> 
286(3).] 

6.  Masteb  and  Sebvant  «=3l01,  102(2)— In- 
JTJBIES  TO  Sebvant— DuTT  or  Masteb— Ex- 
tent OF  DUTT. 

Ab  employer  is  not  an  faunirer  of  his  serr- 

ants'  safety. 
[Ed.  Note. — ^For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  {  172;   Dec.  Dig.  «=3l01, 

102(2).] 

Appeal  from  Circuit  Court,  Jackson  Oonn- 
ty;   O.  A.  lidcas,  Judgeu 

"Not  to  be  offldally  published." 

Action  by  Robert  Sherwood  against  the 
Halpln-Dwyer  Constructi<Hi  Company.  Judg- 
ment for  plalntlfl,  and  defendant  appeals. 
Reversed. 

McCnne,  Harding,  Brown  St  Murphy  and 
Blatcbford  Downing,  all  of  Kansas  City,  for 
appelant.  Charles  H.  CaUoway  and  Calvin 
&  Bea,  all  of  Kansas  City,  for  respondent 

TRIMBLE,  J.  Plaintiff  was  working  In  a 
rock  quarry  and  was  Injured  by  a  stone  fall- 
ing upon  his  leg.  He  brought  this  suit  for 
damages  and  recovered  judgment  in  the  low- 
er court  The  defendant  has  appealed  upon 
the  sole  ground  that  the  evidence  failed  to 
make  out  a  case  of  negligence  against  the 
defendant  The  face  of  the  quarry  was  about 
500  feet  long,  or,  as  some  of  the  witnesses 
put  It,  "about  the  length  of  a  city  block." 
The  quarrying  was  being  done  against  the 
aide  of  a  hill  or  bluff  some  40  feet  high,  and 
was  carried  down  to  a  level  which  may  be 
called  the  foot  of  the  bluff  or  the  quarry 
floor.  On  top  was  the  usual  covering  of 
earth,  etci,  to  a  depth  of  1  or  2  feet  Below 
this  was  an  inferior  quality  of  limestone 
called  "crusher  ledge"  which  extended  down- 
ward to  a  depth  of  some  18  or  20  feet  Be- 
low this  was  a  seam  of  soapstone,  varying  in 
thickness  from  6  to  10  inches,  which  In  tarn 
rested  up<«  a  ledge  of  harder  solid  limestone 
known  as  "Bethany  EVOls"  limestone,  which 
went  down  another  18  or  20  feet  to  the  floor 
of  the  quarry.  Plaintiff  was  a  quarryman 
of  25  or  30  years'  experience^  and  the  method 
of  quarrying  was  the  one  usually  adopted. 
The  dirt  on  top  would  be  first  removed.  Then 
holes  would  be  drilled  in  a  row  parallel  to, 
and  about  8  or  10  feet  back  from,  the  edge 
of  the  cliff.  These  holes  would  be  sunk  to 
a  depth  of  18  feet,  and  then  explosives  were 
placed  therein,  and  that  portion  of  the  ledge 
was  blasted  off  to  the  floor  below,  leaving  a 
"bench"  in  the  face  of  the  perpendicular  wall 
or  cliff.  A  second  row  of  holes  would  then 
be  drilled  on  this  bench  down  to  the  quarry 
floor,  and  then  It  would  be  blasted  out  from 


the  cUff,  leaving  a  perpendicular  wall  ex- 
tending from  the  floor  of  the  quarry  to  the 
top  of  the  hlU.  This  wall  is  what  is  called 
the  "face"  of  the  quarry.  From  what  has 
been  said,  it  vrill  be  seen  that  there  were  two 
blasting  operations  for  each  section  of  quar- 
ry-face blasted  off.  But,  at  the  time  of  the 
injury,  these  two  blasting  operations  had 
been  done  some  days  before,  so  that  the  en- 
tire face  of  the  quarry,  from  the  floor  to  the 
top  or  natural  surface,  presented  a  practical- 
ly perpendicular  wall  but  sloping  slightly 
back  toward  the  hill  as  the  wall  rose  to  the 
top.  Plaintiff,  with  several  other  workmen, 
was  at  work  on  the  quarry  floor,  about  15 
feet  from  the  face  of  the  cliff,  loading  into 
carts  the  loose  earth  and  rock  which  bad 
been  blasted  down.  In  order  that  the  same 
might  be  carried  to  the  crusher.  While  thus 
at  work,  a  piece  of  rock,  about  9  Inches  thick 
and  2  or  3  feet  square,  fell  from  immediately 
above  the  soapstone  layer,  about  halfway  up 
the  face  of  the  dlff,  and  crushed  plaintiff's 
leg 

[1]  The  petition  charged  that  the  injuries 
were  directly  caused  by  the  negligence  of  the 
defendant  in  carelessly  falling  to  provide 
and  maintain  a  reasonable  safe  place  to 
work,  In  that  defmdant  negligently  faUed  to 
anticipate  that  the  danger  of  plaintiff  being 
injured  by  the  falling  of  rock  was  likely  to 
occur  unless  reasonable  precautions  were 
taken  to  prevent  it,  and  In  negligently  fail- 
ing to  take  such  reasonable  precautions  by 
shoring  up  the  embankment  erecting  barri- 
ers against  the  same,  grading  or  sloping  off 
the  same,  or  In  removing  stone  and  rock 
therefrom,  which  precaatloos,  had  they  been 
taken,  would  have  rendered  the  place  reason- 
ably safe. 

Clearly,  this  Is  a  charge  of  spedflc  negli- 
gence In  three  particulars,  namely:  (1)  In 
failing  to  shore  np  the  embankment  or  to 
erect  barriers  against  the  same.  (2)  In  fall- 
ing to  grade  off  or  slope  the  embankment 
(3)  In  falling  to  remove  stone  and  rock  there- 
from. It  may  be  questionable  whether  or 
not  this  third  specification  la  not,  in  reality, 
a  part  of  the  second,  and  means  the  removal 
of  rock  and  stone  in  the  grading  off  or  slcq;)- 
ing  back  of  the  cliff  at  its  edge  on  top ;  the 
evidence  being  that  it  was  customery  to  do 
this  to  prevent  loose  fragments  attached 
to  the  edge  from  afterwards  falling  down 
among  the  workmm.  Bnt  In  view  of  the  al- 
legations that  the  defendant  negligently 
failed  to  provide  a  safe  place  to  work  and 
negligently  failed  to  anticipate  the  danger 
from  falling  rock,  which  Immediately  precede 
but  are  directly  connected  with  the  spedflc  al- 
legations as  to  what  that  negligence  consist- 
ed of,  we  think  the  third  specification  should 
be  construed  to  include,  not  only  the  ro<dc  on 
the  edge  at  the  top,  but  also  any  rock  likely 
to  fall  from  any  place  on  the  face  of  the  cliff. 

[2]  As  to  the  first  q;>eclflcatlon  of  negll- 
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gence,  the  failure  to  abore  up  tbe  anbauk- 
ment,  the  evidence  discloses  that,  as  It  was  a 
eolld  rock  wall,  no  shoring  up  was  necessary. 
Oliere  was  no  evidence  or  claim  made  that 
"shoring  up"  In  this  kind  of  a  quarry  was 
usual  or  necessary,  nor  was  any  showing 
of  negligence  made  In  this  regard. 

As  to  the  se6ond  spedflcatlon,  the  failure 
to  grade  or  slope  off  the  edge  of  the  dUf  at 
the  top,  the  evidence  Is  undisputed  that  this 
was  done.  Besides,  It  Is  also  unquestioned 
that  the  rock  which  fell  did  not  come  from 
the  top,  but  from  the  middle  ot  the  face  of 
the  clUT.  So  that  there  was  no  negligence 
shown  of  the  kind  contained  in  the  second 
specification. 

This  leaves  only  the  third  Spedflcatlon  of 
negligence,  to  wit,  the  failure  to  remove  the 
stone  from  the  face  of  the  cliff  before  it 
fell,  airing  plaintiff  the  boieflt  of  the  fnU- 
est  and  beet  construction  capable  of  being 
placed  upon  Oils  allegation.  It  necessarily 
means  that  the  defendant  negligently  fUled 
to  inspect  the  cliff  for  loose  rock,  or  rock 
that  would  be  liable  to  fall,  and  negligently 
failed  to  remove  the  stone  in  question  from 
the  face  of  the  quarry  after  the  defendant 
knew,  or  by  the  exodse  of  reasonable  care 
should  have  known,  Oiat  it  had  become  loos- 
ened or  was  liable  to  fall.  It  Is  solely  upem 
this  ground  that  plaintiff  submitted  his  case 
to  the  Jury,  thereby  reeognlBlng  the  fact  that 
this  was  the  <»ily  ground  to  widch  he  might 
lay  claim.  The  question  submitted  by  plain- 
tiff's instruction  was  whether  'defendant, 
by  tbe  exercise,  of  ordinary  can,  could  have 
known  that  said  stone,  prior  to  its  fall,  had 
l>ecome  loosened  from  its  resting  place,  or 
that  its  balance  or  equilibrium  had  been  dis- 
turbed therein  so  that  it  was  or  would  be 
likely  to  fall  Into  tbe  quarry,  for  such  a 
length  of  time,  prior  to  plaintiff's  injury, 
that  by  reasonable  care  and  diligence  they 
could  have  prevented  the  same  from  fblUng, 
prior  to  plaintiff's  injury,  but  negligently 
failed  to  do  so,  and  carelessly  permitted  said 
stone  to  remain  up  to  and  until  the  time  it 
fell  and  injured  plaintiff."  The  case  being 
submitted  on  this  ground,  certainly  the  bur- 
den was  on  plaintiff  to  prove,  not  only  that 
the  rock  was  or  had  become  Insecure,  but  also 
that  defendant  was  negligent  In  not  knowing 
or  discovering  tliat  fact  in  time  to  have  re- 
moved it  before  the  Injury. 

[S,  41  Tile  rules  of  law  which  plaintiff  In- 
vokes are  well  established,  and  there  Is  no 
desire  upon  our  part  to  question  them  In  the 
least  It  Is  the  duty  of  the  master  to  exer- 
dse  reasonable  or  ordinary  care  to  furnish 
tbe  servant  a  safe  place  In  which  to  work, 
or  rather  a  place  which  shall  be  as  safe  as 
reasonably  practicable  considering  the  char- 
acter of  the  service  to  be  i)erformed.  Savers- 
nick  V.  SchwarzBchlld  &  Sulzberger  Co.,  141 
Mo.  App.  509,  loc  dt  512,  125  S.  W.  1192. 
And  the  question  whether  the  master  has 
performed  that  duty  Is  usually  one  for  the 
Jury  to  determine.  But  the  trouble  Is  the  evl- 
183S.W. 


deuce  in  this  case  falls  to  make  a  case  of  neg- 
ligence snffident  to  go  to  the  Jury. 

[I]  nie  defendant  was  not  an  insurer  of 
plaintUfs  safety,  and,  unless  there  is  some 
evidence  of  defendant's  negUgence,  plaintiff 
cannot  prevail.  The  mere  falling  of  the  rock 
is  not  of  Itself  suffldent  evidence  of  negli- 
gence to  entitle  plaintiff  to  recover.  Wojty- 
lak  V.  Kansas,  eta.  Coal  Co.,  188  Mo.  260, 
loc.  dt  278,  87  S.  W.  606  v  Ooode  v.  Central 
Coal  ft  Goke  Oa,  167  Mo  App.  169,  loc.  dt 
176,  151  S.  W.  60S.  Hence  there  is  no  case 
for  the  Jury  unless  there  is  evidence  from 
which  tbe  Jury  could  find,  or  from  whidi  it 
could  Justifiably  draw  the  inference,  not  only 
that  the  rock  was  loose  and  in  a  dangerous 
condition,  but  that  such  condition  was  discov- 
erable, in  time  to  have  prevented  the  Injury, 
bad  reasonable  care  been  exerdsed  by  de- 
fendant and  that  defendant  failed  to  exer- 
dse  sud»  care.  Rowden  v.  Danlell,  151  Moi 
App.  15,  loc.  dt  26,  182  8.  W.  23 ;  Gbode  v. 
Central  Coal  ft  Coke  Co.,  supra ;  Wojtylak  v. 
Kansas  ft  Texas  Coal  Co.,  188  Mo.  260,  loa 
dt  283,  87  S.  W.  506;  Glasscock  v.  I>ry 
Goods  Company,  106  Mo.  App.  657,  80  S.  W. 
364 ;  Gibson  v.  Midland  Bridge  Co.,  112  Mo. 
App.  504,  87  8.  W.  8.  And  here  Is  where 
plalntllTs  case  Is  without  evidence  to  sup- 
port it 

There  Is  no  evidence  anywhere  that  there 
was  anything  In  the  appearance  or  location 
of  the  rock  to  Indicate  Its  insecurity  or  likeli- 
hood of  falling,  or  that  would  have  a  tend- 
ency to  cause  any  one  to  think  It  would  or 
might  falL  PlalnUff  testified  that  be  did  not 
remember  of  looking  at  the  wall;  that  he 
might  have  done  it,  and,  if  he  did,  he  did  not 
see  anything  out  of  the  way.  Defendant's 
witnesses  testified  that  the  wall  before  the 
rock  fell  looked  perfectly  sound  and  solid 
and  gave  no  signs  of  any  looseness  or  Inae-  - 
curlty.    And  no  one  testified  to  the  contrary. 

As  to  inspection  of  the  wall,  plaintiff  tes- 
tified that  before  the  acddent  he  had  seen 
the  foreman  go  up  on  the  cliff  to  ascertain 
whether  there  were  loose  rock  likely  to  fall 
and  that  he  had  thrown  down  some  rock. 
As  to  when  this  was  with  reference  to  tbe 
day  of  the  acddent,  he  says  he  does  not 
know.    He  said: 

"It  might  not  have  been  that  day.  It  might 
have  been  something  near  the  same  day.  *  •  • 
But  I  don't  know  just  exactly  whether  he  went 
up  that  day  or  not" 

Afterwards  he  said  the  foreman  might 
have  been  up  there  that  day.  No  one  testi- 
fied that  an  inspectimi  was  not  made.  And, 
on  the  other  hand,  defendant's  testimony  was 
to  the  effect  that  on  the  day  of  the  acddent 
and  before  it  happened,  the  wall  was  inspect- 
ed, and  looked  perfectly  safe ;  that  the  cliff, 
at  the  place  where  the  rock  was,  had  the 
same  appearance  as  did  tbe  rest  of  the  face ; 
that  It  all  looked  perfectly  solid;  and  that 
the  foreman  made  his  inspections  regularly 
every  day  and  two  or  three  times  a  day. 


Digitized  by 


Google 


690 


183  SOUTHWESTERN  BEPOBTBB 


(Uo. 


Plaintiff  did  not  know  nor  pretend  to  say 
wbere  the  rock  came  from,  but  all  the  other 
witnesses  unite  in  saying  it  came  from  a 
point  about  20  feet  above  the  quarry  floor  and 
Just  above  the  layer  of  soapstone  mentioned 
above.  Its  fall  left  a  hole  in  the  wall  of  the 
ciur  out  of  which  hole  the  rock  came,  and  the 
testimony  of  witnesses  on  both  sides,  includ- 
ing plaintiff  himself,  was  that  no  rock  had 
ever  fallen  in  the  quarry  as  this  one  did.  No 
blasting  had  been  done  on  the  face  of  the 
(diff,  where  the  rock  fell,  for  several  days 
before  it  fell.    All  agree  on  that. 

From  the  foregoing,  it  will  be  observed 
that  there  is  no  evidence  showing  that  there 
was  any  sign  or  indication  that  there  was 
danger  of  the  rock  falling;  no  evidence  of  a 
failure  to  inspect;  no  evidence  that  the  in- 
spection was  negligently  done;  and  no  evi- 
dence that  the  danger  was  discoverable  by 
the  exercise  of  ordinary  care.  There  was  no 
warning  whatever  of  the  Impending  fall  until 
the  instant  before  the  crash  came,  and  this, 
of  coarse,  was  too  late  to  afford  an  oppor- 
tunity to  avert  it.  Under  these  circumstanc- 
es, we  are  constrained  to  hold  that  the  evi- 
dence is  wholly  insufflclent  to  support  the 
charge  of  negligence  against  defendant,  the 
burden  of  maintaining  which  is  upou  plain- 
tiff. Wber»  is  the  evidence  showing  negli- 
gence on  defendant's  part,  or  presenting  facts 
from  which  negligence  can  be  reasonably  in- 
ferred? 

The  fact  that  one  of  defendant's  witnesses, 
on  cross-examination,  said  that  soapstone 
was  a  soft  material  somewhat  easily  cut  and 
inclined  to  crumble  on  exposure  to  the  air, 
did  not  supply  the  necessary  evidentiary  ba- 
sis for  plaintiff's  Charge  of  negligence,  be- 
cause, even  if  that  evidence  had  been  shown 
to  be  applicable  to  a  seam  of  soapstone  re- 
maining in  the  earth  and  between  two  ledges 
of  rock  and  resting  upon  the  harder  and 
more  solid  ledge  of  limestone,  still  there  is 
no  evidence  that  the  8oax>stone  showed  any 
signs  of  crumbling  before  the  rock  fell;  nor 
was  there  evidence  that  there  was  danger  of 
rock  falling  when  there  is  a  seam  of  soap- 
stone  l>etween  the  ledges  as  In  this  case. 
This  witness  never  said  he  had  observed  that 
soapstone  under  such  conditions  would  crum- 
ble because  of  the  weight  above  it  His  an- 
swer was:  "It  looked  reasonable  with  the 
weight  above  it."  This  was  nothing  more 
than  a  mere  assent  to  what  he  thought  was  a 
reasonable  theory  or  explanation  of  why  the 
st<»ie  fell,  namely,  that  the  weight  of  the 
rock  caused  the  soapstone  to  crumble,  and 
the  rock,  slipping  on  the  soapstone,  slid  out- 
ward from  its  place  in  the  body  of  the  cliff 
leaving  a  hole  therein,  an  occurrence  which 
all  the  men  testlQed  they  had  never  seen  take 
place  before  that.  There  was  no  evidence  of 
the  crumbling  of  the  soapstone,  unless  it  was 
the  instant  before  the  stone  fell,  when  one  of 
the  men  saw  a  little  dirt  start  to  rolling  down 
the  cliff  from  the  place  in  question ;  but  this 


manifestation  of  danger  was  almost  dmnlta- 
neous  with  the  fall  of  the  stone. 

Neither  does  the  evidence  of  plaintiff's  ex- 
pert, Miller,  afford  a  basis  for  an  infwence  of 
negligence.  He  did  not  work  at  the  quarry, 
nor  was  he  present  when  the  fall  occurred 
or  acquainted  with  c<nditlons  there.  He 
merely  testified  as  an  expert.  And  while  he 
said  that  after  each  blast  the  firm  or  com- 
pany doing  the  blasting  should  go  around  and 
investigate  to  see  that  no  loose  rock  were  in 
the  wall,  yet  he  also  said  that  these  loose 
places  manifested  themselves  in  some  way, 
either  by  appearance,  or  by  a  little  dirt 
crumbling,  a  crack,  or  something  of  that 
kind;  and  that  if  upon  inspection  there  was 
no  evidence  of  crumbling,  no  cracks,  and 
nothing  to  give  warning,  but  the  wall  appear- 
ed to  be  perfectly  solid,  then  it  would  be  con- 
sidered solid.  As  hereinbefore  stated,  tlie  evi- 
dence in  this  case  is  that  defendant  inspected 
the  wall,  that  there  was  nothing  which  dis- 
closed anything  but  a  solid  wall,  and  nothing 
was  shown  to  the  contrary,  except  the  bare 
fact  itself  that  the  stone  did  fall.  But  t&Is 
fact  alone  is,  as  we  have  seen,  not  sufficient 
to  establish  negligence. 

No  one  would  for  a  moment  contend  that 
defendant  was  an  insurer  of  the  safety  of  its 
men.  And  it  seems  that  for  us  to  say  that 
defendant  may  be  held  liable,  under  the  ev- 
idence as  it  is  presented  in  this  case,  is  to 
hold,  in  effect,  that  defendant  Is  liable  as  an 
Insurer,  while  declaring  at  the  same  time  that 
he  cannot  be  so  held.  We  cannot  bring  our- 
selves to  do  that,  and  are  therefore  constrain- 
ed to  reverse  the  case. 

It  is  so  ordered.    The  other  Judges  concur. 


DAVIDSON  v.  DUNHAM  et  aL    (No.  11896.) 

(Kansas  CHty  Coart  of  Appeals.    Missonri. 
March  0,  1916.) 

1.  Appkal  akd  Ebbob  «=»8S0(1)— Bkvikw— 
suffioibnot  of  evidehcb. 

Where  on  appeal  from  an  order  granting 
a  new  trial  on  plaintiff's  motion  for  error  in 
the  instructions  defendants  attacked  the  suffi- 
ciency of  plaintiff's  evidence,  plaintiff's  testi- 
mony must  be  accepted  as  true,  and  all  the  cir- 
cumstances must  be  considered  in  his  behalf, 
together  with  all  reasonable  inferences. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f|  3766,  S7S6,  3768:  Dee. 
Dig.  <8=>930(1).] 

2.  Tbial  «=3262(10)  —  Pabsxnqkb's  Acnona 

FOB  INJTJBIKB— iNSTBtlOTIONS. 

While  plaintiff,  a  street  car  passenger,  wu 
boarding  an  east-bound  car  from  between  the 
traeks  at  a  point  wbere  passeneers  were  custo- 
marily received  from  that  side  of  the  car,  a  west- 
bound car  passed  with  passengers  on  the  plat- 
form and  steps  whose  bodies  extended  beyond 
the  side  of  the  car  so  as  to  strike  plaintiff.  A 
great  number  of  employes  were  at  the  time  leav- 
ing a  nearby  packing  house,  and  several  of  them 
were  endeavoring  to  board  the  car  as  plaintiff 
was.  In  an  action  for  the  injuries  the  court 
charged  that  there  was  no  direct  evidence  that 
the  motorman  of  the  west-bound  car  saw  plain- 
tiff boarding  the  other  car,  or  that  he  actually 
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sa.'w  or  knew  any  person  waa  hangins  oat  from 
beyond  the  step  of  the  front  vestibule  of  his 
car.  H^,  that  these  instructions  were  errone- 
ons,  and  a  new  trial  was  properly  granted,  as 
tilic  inference  was  plain  that  the  mototman  mast 
Itave  known  the  condition  of  his  car  and  of  the 
omxe  plaintiff  was  attempting  to  board. 

C£}d.  Note.— For  other  cases,  see  Trial,  Cent. 
IMg.  I  603;  Dec.  Dig.  <8=>262(10).] 

Appeal  from  Circuit  Conrt,  Jackson  Coan- 
ty;  Klmbrongh  Stone,  Jndge. 
"Not  to  be  offidaUy  published." 
Action  by  Clyde  SI  DavidBon  against  Rob- 
ert J.  Dunham  and  otbers.  From  an  order 
setting  aside  a  verdict  for  defendant  and 
granting  a  new  trial,  defendants  appeal.  Af- 
firmed. 

John  H.  Lucas,  of  Kansas  City,  and  Ia  T. 
EXryden,  of  Independeuce,  for  appellants.  T. 
J.  Madden,  of  Kassas  City,  for  respondent 

BLXISON,  P.  J.  Plalntlfrs  action  was  in- 
stituted to  recover  damages  for  injuries 
ctiarged  to  have  been  received  througb  de- 
fendant's negligence  in  the  management  of 
its  street  cars  when  plaintiff  was  endeavor- 
ins  to  take  passage.  Tliere  was  a  verdict 
for  defendant,  which  the  trial  court  set  aside 
and  ordered  a  new  trial.  The  ground  of  this 
action,  as  stated  by  the  court,  was  error  in 
giving  instructions  Nos.  2  and  3.  Defend- 
ant appealed  from  that  order. 

Ttie  injury  occurred  in  Kansas.  Plaintiff 
was  an  employ^  in  one  of  the  packing  hous- 
es, who  desired  to  c<»ue  to  Kansas  City,  Mo. 
As  he  was  getting  on  the  st^  of  tbe  east- 
bound  car  a  west-bound  car  passed  with  a 
namber  of  passengers  standing  on  the  plat^ 
form  and  steps,  their  bodies  standing  out  so 
far  beyond  the  side  of  the  car  as  to  strike 
plaintiff  as  he  was  in  this  position.  He  was 
endeavoring  to  get  on  from  the  inside,  or 
from  between  the  tracks,  but  that  was  shown 
to  have  been  a  customary  way  for  defendant 
to  receive  passengers  at  ttiat  point,  doubtless 
induced  by  the  number  of  employ^  leaving 
tlie  packing  bonse  at  quitting  tiitf  ■  A  great 
namber  were  leaving  at  the  ti^e  plaintiff 
was  bnrt,  and  several  were  endeavoring  to 
t>oard  the  car  at  the  time  plaintiff  was. 

[1]  There  was  abundant  evidence  in  behalf 
of  plaintiff,  direct  and  circumstantial,  to 
show  that  the  motorman  of  the  west-bound 
car  was  guilty  of  negligence  in  running  his 
car  by  the  standing  car  on  which  plaintiff 
and  others  were  in  the  act  of  taking  passage. 
We  liave  examined  the  defendant's  assertion 
about  the  state  of  the  evidence,  and  find  it 
not  to  be  Justified  by  the  record.  We  must 
accept  the  testimony  for  plaintiff  as  true,  and 
we  mnst  consider  in  his  behalf  all  the  circum- 
stances, together  with  all  reasonable  infer- 
ences. The  argument  advanced  here  is  most- 
ly that  which  should  be  addressed  to  the 
triers  of  the  facts.  If  the  evidence  in  plain- 
tiff's behalf  is  believed,  then  he  is  entitled 
to  a  verdict. 
[2]  The    instructions    for    defendant    for 


which  the  new  trial  was  granted,  are  as  fol- 
lows: 

(2)  "The  court  instructs  the  jury  that  there  is 
no  direct  evidence  in  this  case  that  defendant's 
motorman  in  charge  of  the  Tenth  street  car 
actually  saw  plaintiff  board  the  Argentine  car." 

(8)  "The  conrt  instrncts  the  jury  that  there 
is  no  direct  evidence  in  this  case  that  the  motor- 
man  of  the  Tenth  street  car  actually  saw  or 
luiew  any  person  was  hanging  out  from  beyond 
the  step  of  the  front  vestibole  of  said  car  at  the 
time  of  the  alleged  accident" 

The  trial  court's  conclusion  that  these  in- 
structions were  erroneous  was  manifestly 
right  If  there  waa  no  direct  evidence  that 
the  motorman  actually  saw  plaintiff,  or  that 
be  actually  saw  or  knew  that  passengers  were 
on  the  steps  Of  the  car  he  was  driving,  the 
Inference  is  plain,  in  the  circumstances 
shown,  that  be  must  have  knovm  the  condi- 
tion both  of  his  car  and  the  one  plaintiff 
was  attempting  to  board.  The  instructions 
were  erroneous  before  and  after  amendment 
and  should  be  omitted  altogether  in  another 
trial. 

The  Judgment  is  aflSrmed.    All  concur. 


COSGROVB  r.  STANCE  et  aL    (No.  1654.) 

(Springfield   Court   of  Appeals.     MiasourL 

March  11, 19ia) 

t.  T&IAI.  «=>338(3)— Vbbdict— DouBix  FxitD- 

INO. 

In  an  action  on  a  oontract,  where  the  de- 
fendant filed  an  answer  containing  a  counter- 
claim, and  the  jury  brought  in  two  verdicts,  one 
finding  "the  Issues  for  the  defendants"  and  as- 
lessin^  damages  at  $160,  and  the  other  finding 
"the  issues  in  favor  of  the  defendants  and 
against  the  plaintiff  on  defendant's  counter- 
claim" and  assessing  damages  at  $5U0,  the 
cuurt  properly  refused  these  verdicts  and  sent 
the  jury  back  for  farther  consideration. 

[£3d.  Note;— FV>r  other  cases,  see  Trial,  Cent. 
Dig.  8  783;   Dec.  Dig.  «S=»839(3).] 

2.  Tbiai.   «=>328— Ykbdiot— StmnoaenoT   or 
Fin  MR  OS. 

In  an  action  (m  a  building  contract  in 
which  the  answer  contained  a  counterclaim,  a 
verdict  for  defendant  on  the  counterclaiiu,  with- 
out a  finding  against  plaintiff,  was  sufficient; 
U  being  apparent  from  the  verdict  and  the  rec- 
ord that  the  jury  considered  and  passed  upon  the 
issues  raised  in  eaph  cause  of  action  stated  in 
the  pleadings,  and  the  counterclaim  arising  out 
of  the  contract  set  forth  in  the  petition,  under 
Rev.  St  1909,  {  1807,  subd.  t,  so  that  a  finding 
for  one  necessarily  includes  a  finding  against 
the  other. 

[Ed.  Note.— EV>r  other  cases,  see  Trial,  Cent 
Dig.  {f  774-776,  782 ;   Dea  Dig.  «=329.] 

3.  Trial  «=329— VbUdiot  —  Sotfioeshot  of 
Finding. 

In  an  action  and  counterclaim  brought  un- 
der Rev.  St  1909,  i  1807,  subd.  2,  permitting 
counterclaims  in  actions  of  contract  on  any 
cause  of  action  arising  oat  of  a  contract  and  ex- 
isting at  the  commencement  of  the  action,  the 
action  and  counterclaim  being  independent  and 
separate,  and  the  damages  claimed  by  defend- 
ant not  necessarily  following  from  a  breach  of 
the  contract  stated  in  the  petition,  the  jury 
must  find  specially  on  each  cause  of  action  in 
order  to  respond  to  the  pleadings. 

XEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  774-776,  782;    Dec.  Dig.  «S9829J 
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4.  ApPxai.  and  Ebbob  «i3>1070(l)— Sxvikw— 

HABMZ.ESS  EbBOB. 

Where  a  judgment  was  in  favor  of  one  de- 
fendant, the  omiBsion  in  the  Terdict  of  the  name 
of  the  other  defendant,  who  was  merely  a  sare- 
ty,  waa  immaterial  and  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4231,  4233;  Dec.  Dig. 
«=»lOTOa).] 

Appeal  from  Circuit  Court,  Jaspw  Coun- 
ty;  F.  L.  Forlow,  Special  Judge. 

AcUon  by  Henrietta  C.  Cosgrove  against 
Henty  F.  Btange  and  anotber.  From  a  ver- 
dict for  the  named  defendant,  plaintiff  ap- 
peals.   Affirmed. 

A.  li.  Thomas,  of  Carthage,  and  H.  W. 
Blair,  of  Webb  City,  for  appellant  Owen 
&  Davis  and  B.  M.  Sheppard,  all  of  Joplln, 
for  respondents. 

FABRINGTON,  3.  Plaintlft  (appellant), 
being  the  owner  of  a  lot  in  the  business  sec- 
tion of  the  dty  of  Joplln,  Mo.,  on  June  9, 

1913,  let  a  contract  to  defendant  Stange  for 
the  erection  of  an  office  building  on  said 
lot;  the  defendant  Missouri  Fidelity  &  Cas- 
ualty Company  executing  defendant  Stange's 
contractor's    bond   as  surety.     On  May   6, 

1914,  the  plainUff  filed  her  petlUon  In  the 
circuit  court  of  Jasper  county  against  Stange 
and  his  surety  on  the  bond,  asking  damages 
for  failure  of  defendant  Stange  to  construct 
the  building  according  to  contract,  the  Items 
of  damage  being  as  follows:  $2,500  account 
defective  cement  floors,  $76  account  defec- 
tive wooden  floor,  $200  account  paint,  $250 
account  plaster,  $533.14  account  material- 
men's liens,  which  had  been  filed  against 
plaintiff,  $900  account  delay  in  completion 
and  delivery  of  building  to  plaintiff,  and  oth- 
er Items;  the  aggregate  amount  asked  In 
plalntUTs  petition  being  $7,743.  The  defend- 
ants each  filed  answer,  defendant  Stange's 
answer  containing  a  counterclaim  in  the  sum 
of  $698.69,  to  each  of  which  answers  the 
plaintiff  flled  a  reply.  The  case  was  tried  to 
a  jury,  and  the  Issues  as  to  each  of  the  sev- 
eral items  above  enumerated  and  set  forth 
in  the  plaintiff's  petition  were  submitted  to 
the  Jury  as  against  both  defWdants,  as  shown 
by  the  numerous  instructions  set  forth  in 
the  appellant's  abstract 

[1]  The  jury  on  February  25,  1915,  return- 
ed into  court  two  verdicts  in  favor  of  the 
defendants,  one  for  $500  and  the  other  for 
$160,  as  follows: 

"We,  the  jury,  find  the  inrnes  for  the  defend- 
ants, and  assess  the  damsRea  at  the  sum  of 
$160.00.  C.  W.  Power,  Foreman." 

"We,  the  jury,  find  the  issues  in  favor  of  the 
defendants  and  against  the  plaintiff  on  defend- 
ant's counterclaim  and  assess  his  damages  in 
the  sum  of  $500.00.    C  W.  Power,  Foreman." 

Xhe  court  properly  refused  to  accept  these 
verdicts,  and,  over  the  objection  and  excep- 
tion of  the  plaintiff,  sent  the  jury  to  its  room 
for  further  consideration.  See  Ver  Steeg  v. 
Becker-Moore  Paint  Co.,  106  Mo.  App.  loc. 


dt  286,  287,  80  8.  W.  846;  Kreibohm  v. 
Yancey,  154  Mo.  loc.  dt  82,  83,  55  S.  W.  260. 
The  jury  later  returned  Into  court  the  follow- 
ing verdict: 

"We,  the  jury,  find  the  issues  in  favor  of  the 
defendant  on  defendant's  counterclaim  and  as- 
sess the  damages  at  the  sum  of  $660.00. 

"C.  W.  Power,  Foreman." 

The  plaintiff  in  due  time  filed  her  motions 
for  new  trial  and  in  arrest  of  judgment, 
and  afterwards  the  defendant  Stange  enter- 
ed a  remittitur  of  $160,  and  a  Judgment  for 
$500  was  entered  in  his  fftvw.  Plaintiff's 
motions  were  overruled,  and  the  case  Is  here 
on  her  appeal ;  plaintiffs  position  being  that 
the  Jury  'made  no  finding  as  to  the  plaintifTs 
cause  of  action,  nor  as  to  all  of  the  parties 
to  the  suit,  and  that  plaintiff's  motion  in 
arrest  of  Judgment  should  have  been  sus- 
tained by  the  trial  court,  as  the  verdict  is 
InsufiSdent  to  support  any  Judgment  There 
is  but  one  assignment  of  error,  as  follows: 

"The  trial  court  erred  in  overroling  the  plain- 
tiff's motion  in  arrest  of  judgment  in  this  case." 

So  far  as  the  record  before  ns  stands,  we 
will  assume  that  there  was  evidence  intro- 
duced by  the  plaintiff  to  sustain  the  allega- 
tions of  her  petition,  and  that  there  was  evi- 
dence introduced  by  the  defendants  that 
would  sustain  a  verdict  in  their  favor;  also 
that  there  was  evidence  Introduced  by  the 
defendant  Stange  that  would  sustain  a  vei^ 
diet  for  him  on  his  connterdaim,  and  that 
there  was  evidence  introduced  by  the  plain- 
tiff which  would  sustain  a  verdict  in  her 
favor  on  said  counterdalm.  No  error  is 
charged  in  the  giving  and  refusal  of  In- 
structions. In  this  respect  we  have  noted 
that  the  plaintiff  asked  Instructions  based 
solely  on  her  theory  of  her  cause  of  action 
stated  in  the  petition,  and  that  the  defend- 
ants asked  Instructions  based  solely  on  a  de- 
fense to  plaintiff's  cause  of  action ;  In  none 
of  the  Instructions  of  either  side  was  any 
mention  made  of  the  counterclaim,  nor  was 
there  any  Instruction  advising  the  jury  as 
to  the  form  of  verdict  they  would  render  on 
thdr  findings  as  to  the  two  causes  of  action. 

[2, 3]  It  Is  contended  here  that  because  the 
last  verdict  returned  by  the  Jury  on  which 
the  Judgment  is  based  ftuled  to  Include  a 
finding  for  or  against  plaintiff  on  her  cause 
of  action  contained  in  the  petition,  the  judg- 
ment is  erroneous,  and  that  under  the  author- 
ities the  error  is  reversible.  We  do  not  agree 
with  the  plaintiff  (appdlant)  In  this  conten- 
tion, but  hold  that,  where  it  is  apparmt  from 
the  verdict  and  record  presented  in  a  given 
cause  that  the  Jury  considered  and  passed 
on  the  Issues  raised  on  each  cause  of  action 
stated  by  the  pleadings,  It  la  not  reversible 
error  for  the  Jury  to  fall  to  make  a  spedfie 
finding  on  each  cause  of  action.  That  this 
Is  the  rule,  laid  down  in  the  following  eases, 
Is  beyond  question :  Nowell  v.  Mode,  132  Ma 
App.  loa  dt  243,  111  S.  W.  641;  Plymouth 
Cordage  Co.  v.  Xeargaln,  87  Ma  Ai>p.  561; 
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sickles  Saddlety  Co.  r.  BnUo(A,  86  Mo.  App, 
89 ;  Hackworth  v.  ZelUnger,  48  Mo.  App.  32 ; 
Taylor  t.  Short,  38  Mo.  App.  21 ;  Undsey  t. 
Nagel,  1S7  Mo.  App.  loc  cit  140,  137  S.  W. 
912.  It  is  held  In  the  case  last  dted,  revlew- 
tag  a  number  of  decisions,  that  tinder  section 
1993,  R,  S.  1900,  It  Is  not  necessary  lor  the 
Jnry  to  make  a  spedllc  finding  on  the  connter- 
dalm ;  and  in  that  opinion  the  court  approves 
the  holding  In  Plymouth  Cordage  Ca  t.  Tear- 
fain,  supra,  wherein  a  Judgment  was  rendered 
on  defendant's  counterclaim  in  his  favor  al- 
most Identical  In  form  with  the  one  rendered 
In  our  case. 

Without  ana^lng  the  facts,  in  some  of  the 
cases  dted  by  the  appellant  there  Is  an  ap- 
parent conflict  of  decision  on  this  question. 
In  Wlnkelman  ▼.  Maddoz,  119  Mo.  App.  loc. 
dt  661,  95  8.  W.  808,  the  St  Louis  Court  of 
Appeals  held  that  a  verdict  which  left  out 
of  account  the  defendant's  counterclaim  fail- 
ed to  respond  to  the  pleadings,- and  that  a 
Judgment  rendered  thereon  must  be  reversed. 
In  that  case  It  will  be  noted  that  the  plaintiff 
recovered,  and  It  was  the  defendant  who  was 
objecting,  because  the  Jury  did  not  determine 
the  issue  presented  by  blm  in  his  counter- 
claim. And  there  Is  no  difference,  in  prin- 
ciple, whether  the  Jury  falls  to  mention  the 
plaintiff's  cause  of  action,  where  they  find  on 
defendant's  connterclalm,  or  whether  it  fails 
to  find  on  the  counterclaim  and  find  on  plain- 
tiff's cause  of  action,  becauae  each  party  as 
to  the  cause  of  action  presented  by  him  stands 
In  precisely  the  same  position.  However,  It 
la  not  apparent  in  that  case  what  the  coun- 
terclaim grew  out  of— that  Is,  whether  It  is 
one  that  is  permitted  to  be  filed  under  the 
second  subdivision  of  section  1807,  R.  S.  1909, 
or  one  that  is  permitted  to  be  filed  under  the 
first  subdlvlBlon  of  that  section,  and.  If  under 
the  first  subdivision,  whether  It  was  for  dam- 
age growing  directly  out  of  the  contract  or 
subject-matter  presented  in  plaintiff's  peti- 
tion, or  for  damage  that  is  consequential  or 
incidental  to  such  cause  of  action. 

In  the  case  of  Advance  Thresher  Co.  r. 
Speak,  167  Mo.  App.  470,  151  S.  W.  235,  the 
CDuntercIalm  set  up  sought  consequential 
damages,  and  not  such  as  would  naturally 
and  necessarily  arise  out  of  plaintHTs  pleaded 
contract  or  subject-matter.  In  the  case  of 
Henderson  v.  Davis,  74  Mo.  App.  1,  cited  by 
appellant,  It  Is  not  clear  under  which  sub- 
division of  the  statute  the  counterclaims 
would  fall;  but  the  Inference  from  reading 
the  opinion  la  that  they  were  not  causes  of 
action  based  npoa  the  same  contract  or  sub- 
ject-matter alleged  in  plalntttTs  petition.  In 
the  case  of  Dlsbrow  r.  Pec^le's  Ice,  Storage 
A  Fuel  Co.,  170  Mo.  App.  585,  167  S.  W.  116, 
what  Is  said  by  the  court  is  to  be  taken  In 
connection  with  the  Instruction  that  was 
given;  the  court  holding  that  a  peremptory 
Instruction  given  under  the  facts  of  that  case 
would  tend  to  preclude  the  Jury  from  con- 
sidering plaintlflTs  cause  of  action.  In  the 
case  of  Maraball  v.  Annstnmg,  lOS  Mo.  App. 


234,  79  S.  W.  1161,  the  Judgment  was  reversed 
on  an  entirely  different  question  than  tlie  one 
Invcdved  here.  It  Is  not  shown  what  relation 
the  counterclaim  bore  to  the  plaintiff's  cause 
of  action.  It  has  been  held  in  a  number 
of  cases  that  technical  accuracy  requires  a 
finding  on  both  causes  of  action,  and  llils  is 
all  that  the  court  held  in  that  case. 

On  reverting  to  the  respondents'  author- 
ities, we  find  that  in  Nowell  v.  Mode,  132  Mo. 
App.  loc.  dt  243,  111  S.  W.  041,  the  counter- 
claim grew  out  of  the  same  contract  on  which 
the  suit  was  brought  by  the  plaintiff;  and 
so  It  was  In  Plymouth  Cordage  Co.  v.  Tear- 
gain,  87  Mo.  App.  561,  Hackworth  v.  Zeltlnger, 
48  Mo.  App.  82,  P<q)e  ▼.  Ramsey  &  Ramsey, 
78  Mo.  App.  157,  and  lindsey  v.  Nagd,  167 
Mo.  App.  128,  137  8.  W.  912. 

From  the  foregoing  authorities  It  will  be 
seen  that  where  a  case  falls  within  the  rule 
we  first  announced — that  Is,  the  finding  of 
the  Jury  for  either  the  plaintiff  or  the  defend- 
ant, without  mention  of  the  petition  or  coun- 
terclaim as  the  case  may  be,  necessarily 
shows  a  determination  of  the  cause  of  action 
which  the  Jury  did  not  mention — then  in  that 
case  it  is  not  reversible  error,  nor  more  than 
technical  error,  to  fall  to  make  such  finding ; 
but,  on  the  other  hand,  where  it  gLppeaia 
that  the  plalntUTs  cause  of  action  and  the 
defendant's  cause  of  action  are  Independent 
and  separate,  or  that  the  damages  claimed 
by  the  defendant  In  his  counterclaim  do  not 
naturally  and  necessarily  follow  from  the 
breach  lie  is  claiming,  where  his  counterdalm 
does  not  partake  of  the  same  contract  or  sub- 
ject-matter pleaded  in  plaintiff's  petition, 
then  in  that  case  the  verdict  of  the  Jury  must 
contain  a  special  finding  in  order  to  respond 
to  the  pleadings. 

Take,  for  example,  the  case  of  Plymouth 
Cordage  Co.  v.  Teargaln,  supra,  the  plaintiff's 
cause  of  action  and  the  defendant's  cause  of 
action  each  grew  out  of  the  same  contract, 
and  to  find  for  one  by  necessary  Implication 
Includes  a  finding  affaiiut  the  other.  On  the 
other  hand,  where  the  counterclaim  set  up 
grows  out  of  an  entirely  different  transaction, 
or,  as  in  the  case  of  Advance  Thresher  Co.  v. 
Speak,  167  Ma  App.  470, 151  8.  W.  235,  where 
the  defendant's  counterdalm,  while  it  grew 
out  of  the  same  subject-matter  as  the  cause 
of  action  stated  in  the  petition,  Is  not  a  dam- 
age which  he  claims  naturally  and  necessarily 
must  follow,  but  la  what  is  designated  conse- 
quential damage,  under  these  cases  it  can  be 
readUy  seen  that  the  Jury  In  finding  for  one 
does  not  necessarily  show  a  considera^on  and 
finding  as  to  the  other. 

It  may  be  laid  down  as  a  general  rule,  but 
we  do  not  say  universal  rule,  that  where  the 
counteielaim  la  such  as  is  permitted  to  be 
filed  under  the  first  subdivislODi  of  section 
1807,  R.  S.  1909,  a  verdict  and  finding  for 
one  necessarily  includes  a  verdict  and  finding 
against  the  other,  with  the  exception  noted  in 
the  case  of  Advance  Thresher  Co.  v.  Speak, 
supra,  where  the  damages  sought  are  conse- 
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qaentlal ;  and  wbere  tbe  oounterdalm  Is  such 
as  Is  permitted  to  be  filed  nnder  tbe  second 
snbdlTlsion  of  section  1807.  B.  S.  1900,  It  ie 
generally  necessary  tbat  there  be  two  findings 
included  In  tbe  verdict 

[4]  With  this  distincUim  In  mind,  when  we 
▼lew  tbe  case  under  consideration,  we  find 
that  tbe  defendant's  counterclaim  was  filed 
asking  a  balance  due  for  material  furnished 
on  the  same  contract  and  work  tbat  plain- 
tiff based  her  cause  of  action  upon ;  and  we 
must  therefore  hold,  under  tbe  rule  announc- 
ed, tbat  a  finding  for  tbe  defendant  Stange 
on  bis  counterclaim  necessarily  Included  a 
finding  against  tbe  plaintiff  on  her  cause  of 
action.  With  a  finding  and  Judgment  in  fa- 
vor of  the  defendant  Stange,  to  which  the 
plaintiff  is  bound,  this  necessarily  precludes 
any  cause  of  action  or  right  that  she  woujd 
have  against  the  Missouri  Fidelity  &  Casualty 
Company,  tbe  other  defendant,  which  was 
merely  a  surety  to  stand  good  for  Stange,  and 
tbe  omission  of  its  name  in  the  verdict  is 
immaterial  and  nonprejudicial. 

The  Judgment  is  affirmed. 

KOBBBTSON,  P.  J.,  and  STUBGIS,  J., 
concar. 


BilBTON  V.  TTTLB  GUABANTT  &  SUBETT 
CO.  «t  aL    (No.  11843.) 

(Kansas  Oity  (>>urt  of  Appeals.     Missouri. 
March  6,  1916.) 

1.  PKIWOrPAL  AND  SOBBTT  *=»59— SUBETT  FOB 

Hire— STEnoTiBsim  Juris. 

The  doctrine  that  a  surety  Is  a  favorite  of 
tbe  law  and  entitled  to  the  benefit  of  stiictisnml 
juris  does  not  apply  where  the  bond  is  executed 
for  hire  by  a  corporation  engaged  in  the  surety 
business  for  profit. 

[Kd.  Note.— For  other  cases,  see  Principal  and 
Surety,  C!ent  Dig.  {§  103,  103V& ;  Dec.  IMg.  «=> 
69.] 

2.  Pbiitcipai.  and  Sttbett  «s9S&— Subbtt  iob 
Hire— Statote— Eftbct. 

The  provision  of  Bev.  Bt  1900,  1 1200,  that 
a  surety  company  may  be  released  from  liaUll^ 
upon  the  same  terms  and  conditions  as  individ- 
uals does  not  operate  to  give  to  surety  compa- 
nies for  hire  the  benefit  of  the  doctrine  of  strict- 
issimi  Juris,  which  is  restricted  to  accommoda- 
tion sureties  whose  obligations  are  entered  into 
for  motlTes  of  friendship  and  without  pecuniary 
consideration. 

[Ed.  Note.— For  other  cafes,  see  Principal  and 
Surety,  Cent.  Dig.  U  103, 103%;  Dec  Dig.  «J=> 
6».] 

3.  Pkincipai,  AHn  Subett  «=»117— Contrac- 
tor's BoniH-I>isoHABai)— Patkent  to  Con- 
TBACTOB— Effect. 

Under  the  rule  that  any  dianfre  in  the  con- 
tract without  his  consent  releases  the  surety,  the 
failure  of  the  owner  to  reserve  a  percentage  of 
the  contract  price  stipulated  for  in  a  building 
contract  until  the  completion  of  the  work  oper^ 
ates  to  release  a  nonconsentinz  accommodation 
surety  on  the  contractor's  bond,  since  such  res- 
ervation is  regarded  as  fund  provided  as  a  guar- 
anty or  assurance  that  the  contractor  will  comr 
ply  with  his  contract. 

[Ed.  Note. — ^For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  U  283-285;  Dec.  Dig.  «=» 
117.] 


4.  Pbincipai,  and  Smwrr  4=>117— Contbac- 
tob'b  Bond— DrscnABQE— Patmbnt  *o  Con- 
tractor— Effect  as  to  Subett  fob  Hikb. 

In  applying  such  rule,  however,  to  cases  of 
sureties  for  hire  whose  position  is  analagous 
to  that  of  an  insurer,  the  reserve  fund  stands  as 
an  additional  security,  which  if  impaired,  with- 
out the  surety's  consent,  will  release  him  to  the 
extent  only  of  sudi  impairment. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  H  283-285;  Dec  Dig.  <8=» 
117.] 

5.  Pbincipal  and  Subktt  «=s>117— Cortkao- 
tor'b  Bond— Contract  Price— Payment  io 
Contraotob — Discharge. 

Where  a  building  cimtract  provided  that 
progress  payments  on  the  contract  price  were  to 
be  made  from  time  to  time  on  certificates  from 
the  architect  on  a  basis  of  85  per  cent,  of  tbe 
estimated  value  of  the  woric  done,  the  fiual  pay- 
ment to  be  held  until  after  completion,  and  pay- 
ments were  made  by  plaintiff  owner  only  upon 
certificates  of  the  ardiitect  which  the  contract 
required  her  to  accept  and  honor,  but  through 
the  honest  overestimate  by  the  architect  such 
payments  were  in  excess  of  85  per  cent,  and 
therefore  partially  impaired  the  reserve  fund  so 
provided  for,  the  defendant  company,  suretr  on 
the  contractor's  bond,  was  not  discharged  by 
such  payments,  since  under  the  provision  of  the 
contract  that  payments  were  to  be  made  upon 
the  architect's  estimates,  which  could  necessarily 
be  nothing  but  approximations,  the  parties  were 
bound  by  any  overvaluation  which  the  architect 
mi{;ht  honestly  make. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  (3ent  Dig.  f§  283-285;  Dec  Digr«=> 
117.] 

6.  Pbincifai.  and  Surety  «=s>117— Gontbac- 
tob's  Bond — Dischabok— Patmbnt  to  (3on- 

tkagtor— Negligence. 

A  building  contract  provided  for  progress 
payments  on  the  certificates  of  the  architect  to 
the  extent  of  86  per  cent  of  the  value  of  the 
work  done,  final  payment  to  l>e  made  within  15 
days  after  completion,  and  all  payments  to  be 
made  when  certificates  were  issued  therefor.  It 
was  further  provided  that  upon  evidence  at  any 
time  of  a  lien  or  claim  for  which  the  owner 
might  become  liaUe  which  was  chargealrie  to  tbe 
contractor  the  owner  might  retain  an  amonnt 
sufficient  to  indemnify  her  against  the  claim. 
The  architect  issued  certificates  from  time  to 
time  upon  the  representations  of  the  contractor 
that  all  labor  and  material  bills  had  been  paid, 
but  it  ultimately  developed  that  there  were  un- 
paid bills  to  an  amount  largely  in  excess  of  the 
amount  of  the  balance  of  the  contract  price. 
HnM,  that  the  architect  was  not  so  negligent  in 
failing  to  inform  himself  as  to  the  payment  of 
labor  and  material  bills  as  to  work  a  dischartre 
of  the  contractor's  surety,  since  the  contract  did 
not  require  the  architect  to  demand  recripted 
bills  from  the  contractor  nor  to  take  any  un- 
usual precautions  to  guard  against  unpaid  hills 
or  liens. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  §§  283-285;  Dec  DigT  «=» 
117.] 

7.  Pbincipai,  and  Surety  ®=»117— Oontrac- 
tob'b  Bond  —  Owner  Paying  ok  A»chi- 
tkct's  (Tebtificatbs  —  Whbn  No*  Nkou- 

GSNCE. 

It  was  not  negligence  on  the  owner's  part 
to  make  such  progress  payments  upon  such  eer- 
tifioates  without  any  investigation,  since  she  was 
entitled  to  the  protection  of  the  l>ond,  and  could 
make  payments  in  conformity  with  the  contract 
without  making  inquiry  on  her  own  motion. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  IMg.  H  283-285;  Dec  Dig.  «=► 
117.] 
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Appeal  from  CSrcult  Conrt,  Jackson  Gomi- 
ty;  ThoB.  J.  Seehorn,  Judge. 

Action  by  Pearl  Lee  Barton  against  the 
Title  Onaranty  &  Surety  Company  and  others. 
From  a  Judgment  for  plalntUt,  defendant 
named  appealed  to  the  Supreme  Court 
Oanae  transferred  to  the  Kansas  City  Court 
of  Appeals  on  respondent's  motion.    Affirmed. 

Wendell  H.  Cloud  and  Sam  R  Halstead, 
both  of  Kansas  City,  for  appellant  McCune, 
Harding,  Brown  &  Murphy  and  R.  B.  Cald- 
well, all  of  Kansas  City,  for  respondent 

JOHNSON,  J.  This  Is  a  suit  on  a  building 
contractor's  bond  on  which  the  appealing 
defendant,  the  Title  Guaranty  &  Surety  Com- 
pany, was  a  surety  for -hire.  The  referee  to 
whom  the  circuit  court  referred  the  case  filed 
his  report  consisting  of  findings  of  fact  and 
conclusions  of  law  in  which  he  found  that 
plalntur  was  entitled  to  recover  against  the 
surety  her  demand  for  disbursements  she 
had  made  to  protect  her  property  from  me^ 
chanlc's  liens  for  materials,  etc.,  used  by 
the  contractors  In  the  construction  of  the 
building,  but  waa  not  entitled  to  reoorer  at- 
torneys* fees  she  had  Incnrrod  in  that  behalf. 
The  court  overruled  defendant's  exceptions, 
and  rendered  Judgment  for  plaintiff  accord- 
ingly. Defendant  was  allowed  an  appeal 
to  the  Supreme  Court,  bnt  on  motion  of  re- 
spondent the  cause  was  transferred  to  this 
conrt 

There  Is  a  serious  question  urged  by  plain- 
tiff of  the  sufficiency  of  the  exceptions  filed 
to  the  report  of  the  referee  to  raise  any  Is- 
sue, either  of  fact  or  law,  but,  since  we  are 
satisfied  that  the  case  was  properly  decided 
on  the  merits,  we  shall  pass  the  decision  of 
that  question,  which  otherwise  could  not  be 
ignored. 

In  November,  1910,  plaintiff  entiered  Into  a 
contract  In  writing  vrlth  Morris  &  Kemp, 
contractors,  for  the  construction  of  a  build- 
ing in  Kansas  City  according  to  designated 
plans  and  specifications,  at  a  cost  of  |17,862, 
subject  to  addltl(His  and  deductions  for  extra 
work.  Progress  payments  on  the  contract 
price  were  to  be  made  from  time  to  time  on 
certificates  of  the  architect,  the  basis  of  such 
paymoits  to  be  85  per  cent,  of  the  estimated 
value  of  the  work  the  certificates  stated  had 
been  done.  The  final  payment  was  to  be 
made  in  15  days  after  the  completion  of  the 
worit  The  bond  In  suit  was  given  by  the 
contractors  to  secure  the  performance  of  this 
contract,  which,  of  course,  required  the  con- 
tractors to  pay  for  the  labor  and  materials 
that  wero  employed  and  used  in  the  construc- 
ti<w  of  the  building.  The  referee  found  and 
the  finding  is  not  disputed  that  the  total  con- 
tract price,  including  extras,  was  $19,147; 
that  from  time  to  time  plaintiff  paid  the  con- 
tractors on  certificates  of  the  architect  the 
total  sdm  of  $16,700,  which  was  $425.05  in 
excess  of  86  per  cent,  of  the  entire  contract 
price;  that  the  contractors  failed  to  pay  for 


certain  materials  used  In  the  building 
amounting  to  $8,857.47;  that  neither  the 
architect  nor  plaintiff  had  knowledge  of  such 
breach  of  the  contract  until  after  the  certifi- 
cates were  issued  by  the  architect  and  paid 
by  plaintiff ;  and  that,  when  such  knowledge 
came  to  them,  plaintiff  withheld  the  final 
payment  of  $2,447,  and  used  that  sum  to  dis- 
charge claims  for  materials.  The  architect 
testified  that  he  inspected  the  work  during 
its  progress,  issued  the  certificates  on  the 
basis  of  what  he  considered  to  be  85  per  cent 
of  the  value  of  work  done  at  the  time,  and 
that,  when  he  questioned  them  about  the 
payment  of  materials,  the  contractors  in- 
formed and  satisfied  him  that  the  materials 
were  being  paid  for. 

The  contract  provided: 

"Sndi  sum  shall  be  paid  by  the  owner  to  the 
contractors,  in  current  funds,  and  cmly  upon  cer- 
tificates of  the  architect  as  follows :  From  time 
to  time,  as  the  work  progresses,  on  the  certifi- 
cate of  the  architect,  eighty-five  per  cent  (85%) 
of  the  value  of  the  wor%  dcme.  The  final  pay- 
ment shall  be  made  within  fifteen  days  after 
the  completion  of  the  work  included  in  this  con- 
tract, and  all  payments  shall  be  due  when  cer- 
tificates for  the  same  are  issued.  If  at  any 
time  there  shall  be  evidence  of  any  lien  or  claim 
for  which,  if  established,  the  owner  of  the  said 
premises  might  become  liable,  and  which  is 
chargeable  to  the  contractors,  the  owners  shall 
have  Ae  right  to  retain  oat  of  any  payment  then 
dne  or  thereafter  to  become  due  an  amount  suf- 
ficient to  completely  indemnify  her  against  such 
lien  or  claim.  Should  there  prove  to  be  any  such 
claim  after  all  payments  are  made,  the  contrac- 
tors shall  refund  to  the  owner  all  moneys  that 
the  latter  may  be  compelled  to  pay  in  discharg- 
ing any  lien  on  said  premises  made  obligatory  in 
consequence  of  the  contractor's  default 

[1, 2]  OThe  principal  c<M>tentian  of  defend- 
ant la  that  it  was  released  from  the  obliga- 
tion of  the  bond  by  the  acts  of  the  architect 
in  issuing,  and  of  plaluUfl  in  paying,  to  the 
contractors  certificates  in  excess  of  85  per 
cmt  of  the  actual  value  of  the  work  done 
when  such  respective  certificates  were  is- 
sued. 

The  Supreme  Court,  In  Lackland  v.  Surety 
Co.,  266  Mo.  133,  165  S.  W.  814,  and  this 
conrt  In  Rule  v.  Anderson,  160  Mo.  App. 
347,  142  S.  W.  358,  and  Boppart  v.  Surety 
Co.,  140  Mo.  App.  683,  126  S.  W.  768,  hold 
that  the  doctrine  that  a  surety  is  a  favorite 
of  the  law  and  entitled  to  the  benefit  of 
Btrictissiml  Juris  does  not  apply  where  the 
bond  is  executed  for  a  consideration  by  a  cor- 
poration engaged  in  sudt  business  for  profit. 
Counsel  for  defendant  point.  In  their  brief, 
to  section  1200,  R.  S.  1009,  which  provides: 

"Sncb  surety  company  may  be  released  from 
its  liaUlity,  on  the  same  terms  and  oonditicMis 
as  are  by  law  prescribed  for  the  release  of  in- 
dividuals, it  being  the  true  intcut  and  meaning 
of  sections  1209  to  1211  to  enable  corporations 
created  for  that  purpose  to  become  surety  on 
any  bond,  recognizance  or  other  writing  in  the 
nature  of  a  bond,  in  the  same  manner  that 
natural  persons  may,  subject  to  all  the  rights 
and  liabilities  of  such  persons." 

And  they  argue  that,  since  this  statute  de- 
clares the  legislative  will  that  the  obligations 
of  surety  corporations  are  to  be  Judged  by 
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the  Bam«  law  as  tbose  of  Indlvldnal  sureUas, 
the  statute  must  have  been  overlooked  by  the 
Supreme  Court  in  Lackland  y.  Snrety  Com- 
pany, supra,  and  by  this  oonrt  In  the  two 
dted  cases,  and  that  we  are  bound  to  give 
heed  to  the  leglslattve  will  and  apply  the 
strlctisstmi  juris  rule  to  all  obligations  of 
suretyship.  Though  the  decision  in  the  Lack- 
land Case  does  not  refer  to  the  statute  la  ex- 
press terms,  we  have  no  doubt  its  provisions 
did  not  escape  the  attention  of  the  court 
The  decision  observes  that: 

"  The  rale  of  strictigaimi  Jnria  is  a  strineent 
one,  •  •  •  and  ouKbt  not  to  be  extended  to 
contracts  not  within  the  reason  of  the  rule,  par- 
ticularly when  the  bond  Is  underwritten  by  a 
corporation  which  has  nodertaken  for  a  profit 
to  msure  the  obligee  against  a  failure  of  per- 
formance on  the  part  of  the  principal  obligor.' 
Hill  V.  American  Surety  Co.,  20O  TJ.  S.  loc.  clt 
202  [28  Sup.  Ct  188,  50  b.  Ed.  487]." 

The  reason  of  the  mle  is  stated  In  the 
preceding  paragraph: 

"By  the  general  law  of  suretyship,  evolved  at 
a  time  when  sareties  were  ell  of  the  class  whose 
obligations  were  entered  into  from  motives  of 
friendship  and  without  pecuniary  considerations 
moving  to  them,  any  change  in  the  contract  re- 
leases the  surety,  unless  made  Vith  his  consent." 

It  k  clear  the  decision  is  grounded  on  the 
Idea  that  the  true  test  for  the  application 
to  the  particular  case  of  the  rale  of  strict 
law  la  whether  or  BOt  the  snrety  incurred 
the  obligation  as  a  matter  of  business  for 
profit,  and  where,  as  in  the  instant  case,  It 
appears  that  such  was  the  nature  of  the  re- 
lationship, the  rule  should  not  be  allowed 
to  govern  whether  the  surety  be  a  natural 
or  artificial  person.  The  reason  of  the  mle 
would  seon  to  allow  no  distinction  between 
different  classes  of  sureties  who  make  a  busi- 
ness of  becoming  sureties  for  profit. 

[3]  Under  the  rule  that  any  change  In  the 
contract  without  his  omsent  releases  the  sure- 
ty, it  has  been  held  in  this  state  that  a  breach 
by  the  owner  and  contractor  of  a  stipulation 
in  a  building  contract  relating  to  progress 
payments  which  provides  for  the  reservaUou 
of  a  specified  percentage  of  the  contract  price 
until  the  completion  of  the  work  wUl  operate 
to  release  an  accommodation  surety  who  has 
not  oonseated  to  such  deviation  on  the  ground 
that  such  reserved  part  of  the  contract  price 
should  be  regarded  as  a  fund  the  contract 
'provided  as  a  guaranty  or  assurance  that 
the  contractor  would  comply  with  his  con- 
tract Bvans  v.  Graden,  125  Ma  72,  28' S.  W. 
439;  Taylor  v.  Jeter,  23  Mo.  244;  Chapman 
V.  Eneberg,  96  Mo.  App.  127,  68  S.  W.  974; 
Chapman  v.  Hallway,  114  Ma  643,  21  S.  W. 
868;  Beers  v.  Wolf,  116  Ma  179,  22  a  W. 
620 ;  Harris  v.  Taylor,  160  Mo.  App.  291,  129 
S.  W.  995. 

[4]  Obviously  that  rale  should  not  be  ar- 
bitrarily, but  reasonably,  applied  In  cases  of 
commerdal  suretyship  where  the  position  of 
the  surety  is  analagous  to  that  of  an  Insurer. 
In  such  Instances  the  most  that  may  be  said 
of  such  reserve  fund  Is  that  it  stands  as  an 
additional  security  which,  if  Impaired  with- 
out the  consent  of  the  surety  oa  the  con- 


tractor's bond,  will  rdease  hfin  to  the  extent 
of  such  impairment 

[i]  But  If  we  should  regard  the  mle  of 
strictlsslml  Juris  as  a  canon  for  the  interpre- 
tation of  the  contract  of  suretyiship  in  this 
case  and  of  the  rights  of  the  parties  there- 
under, still  we  would  be  compelled  to  hold 
that  the  excess  of  the  progress  payments  did 
not  operate  to  discharge  defendant  The 
payments  were  made  by  plaintiff  only  on  the 
certificates  of  the  architect  and  the  contract 
required  her  to  accept  and  honor  those  certifi- 
cates. As  was  said  in  Chapman  v.  Eneberg, 
supra: 

"The  architect  was  the  party  agreed  upon  to 
determine  when  the  payments  were  to  be  made; 
that  is  to  say,  he  was  to  determine  when  the 
status  of  the  work  demanded  a  payment  and  his 
certificate  issued  in  good  faith  bound  all  parties. 
Chapman  v.  Railway,  114  Mo.  542,  21  S.  W. 
858.  It  must  necessarily  be  the  law  that  a  sure- 
ty for  the  performance  of  a  contract  cannot  be 
discharged  because  of  anything  done  in  pursu- 
ance of  its  provisions." 

Such  also  is  the  view  expressed  in  the  Lack- 
land Case,  supra : 

"If  a  certificate  is  sufficient  to  enable  the  con- 
tractor to  force  the  owner  to  pay,  the  contrac- 
tor's surety  oould  not  maintain  that  they  were 
insufficient  to  the  extent  that  payment  not  under 
compulsion  would  have  been  unjustifiable." 

There  is  no  question  of  the  good  faith  of 
plaintiff  and  the  architect  in  carrying  out 
the  contract  True,  the  latter  in  his  esti- 
mates overvalued  the  work  done,  but  this  was 
compatible  with  good  faith  and  honest  ef- 
fort, since  the  estimates,  as  the  parties  must 
have  realized  when  they  made  the  contract 
could  not  be  expected  to  be  more  than  mere 
approximations,  and  In  agreeing  that  progress 
payments  should  be  made  upon  certificates 
based  on  snch  estimates  the  parties.  Including 
the  surety,  bound  themselves  to  abide  by  rea- 
sonable overvaluations  the  architect  might 
honestly  make.  As  the  learned  referee  well 
said  in  his  report :    ' 

"The  architect  was,  to  such  an  extent  the  ar- 
bitrator on  behalf  of  both  i)arties  in  the  matter 
of  the  determination  of  the  question  as  to  when 
the  certificates  for  payment  should  be  issued 
that  his  decision  in  the  matter  binds  the  surety 
for  the  contractors,  and  the  snrety  is  not  in 
a  position  to  complain  where  the  payments  were 
made  by  the  owner  to  the  contractors  upon  cer- 
tificates issued  by  the  architect  in  the  absence 
of  actual  fraud  or  collusion  between  owner,  con- 
tractors, and  architect" 

[t,  7}  The  facts  found  by  the  referee  f&U  to 
show  any  Impairment  of  the  reserve  fund  by 
excessive  payments  whldi  could  be  allowed 
to  discharge  the  surety.  And  there  Is  no  sup- 
port for  the  contention  that  the  architect  and 
plaintiff  were  so  negligent  with  respect  to 
informing  themselves  on  the  subject  of  the 
payment  by  the  contractors  for  the  materials 
used  In  the  work  as  to  discharge  the  surety. 
The  contract  did  not  require  the  architect  to 
demand  receipted  bills  from  the  contractors, 
nor  to  take  any  unusual  precautions  to  guard 
against  the  accumulation  of  unpaid  bil^s  which 
might  ripen  into  mechanics'  Hens.  PlalntitC, 
entitled  to  the  protection  of  the  bond  In  suit 
was  not  required  to  make  Inquiries  on  her 
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own  motion,  bnt  vma  Justified  in  relying,  as 
the  surety  did,  upon  the  auffldency  of  the 
method  of  dealing  prescribed  by  the  otxitract 

If  defendant,  the  sniety,  needed  more  ef- 
ficient protection  against  possible  loss,  It 
ediotUd  have  proTlded  for  It  In  the  contract, 
and  cannot  be  heard  to  complain  that  plalh- 
tlfr  and  the  architect  did  no  more  for  Its  pro- 
tection than  the  contract  required  of  them. 

There  Is  no  error  In  the  record,  and  the 
judgment  Is  for  the  right  party. 

Affirmed.    All  concur. 


JANES  et  al.  v.  LBVBB  DIST.  NO.  2  OF 
DUNKLIN  COUNTY.     (No.  1690.) 

(Springfield  Court  of  Appeals.    Missouri. 
March  11, 1916.) 

1.  TbiAL  <3=9l70— iNRTBUCnONS— FAILtTBE  TO 

SuppoKT— Affikhativs  Puea. 

There  being  no  eridence  in  support  of  an 
affirmative  plea  set  up  in  the  answer,  a  peremp- 
tory instruction  to  find  against  the  defendant  on 
this  defense  was  correctly  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i§  390-894;  Dec.  Dig.  <8=>170.] 

2.  TBIAL  4=9243  —  IncONStSTGNT  iNBTBtlO- 
TIONH. 

Where  a  peremptory  instruction  to  find 
•gainst  the  defendant  on  an  affirmative  plea  was 
correctly  given  an  instruction  which  submitted 
this  plea  to  the  jury  as  an  issue  was  erroneous. 
[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §5  664,  565 ;   Dec.  Dig.  «=>243.1 

3.  Apfeal  and  Ebbob  «=>1033^— Retibw— 
UAsia.ES8  Ebbob. 

Where  an  erroneous  Instruction  was  in  the 
defendant's  favor,  he  could  not  complain. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i  4056;  Dec.  Dig.  «s> 
1033(5).] 

4.  Tbiai.  «s»252(1)— Abstbaot  Irbtbuotion. 

Where  there  is  no  evidence  to  which  an  in' 
ftruction  could  apply,  it  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  (Tent 
Dig.  §  506;    Dec.  Dig.  «=>252(1).] 

6.  Appeal  and  Ebbob  $=>1048(5)— Review— 
Ebbob  Cttbed  bt  Faxlvbe  of  Witness  to 
Answib. 

Where  the  question  objected  to  was  not  an- 
swered by  the  witness,  there  was  nothing  to  re- 
view. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 


Error,  Cent  Dig.  j§  4143,  4161,  4168,  4150 ; 
Dec.  Dig.  «=9l048(6).] 

Ok  Tbial  ®=976  —  EviDBROE  —  Objection  — 

Tike  to  Make. 

An  objection  made  after  the  witness  has 
answered  the  question  comes  too  late. 
_fEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  fl  172,  183-100,  287;   Dec.  Dig.  <8=b76.] 
7.  EuiNENT   Domain   «=>29e(4)    —   TAKme 

Land  fob  Levee  —  RnaoT  ov  Ownsb  — 

Pleading — Special  Damage. 
,  In  an  action  for  damages  for  taking  of 
Vlaintifl's  land  for  construction  of  a  levee,  an 
allegation  in  the  pleading  that  the  remainder  of 
plaintiff's  land  was  damaged  by  the  appropria- 
tion to  the  extent  of  ISOffwas  a  sufficient  alle- 
gation of  special  damages  to  allow  the  introduc- 
tion of  evidence  as  to  the  specific  damages  sus- 
tained by  the  remainder  of  the  tract. 

[Ed.  Note.— For  bUier  cases,  see  Eroinent  Do- 
main, Cent  Dig.  i  802 ;   Dec.  Dig.  4S=3208(4).] 


8.  Dauaqes  «s»162  —  SpeoiaZi  DaicAseA  — 

PlEAOINO — CONSTBUOTION. 

In  an  action  for  damages  to  land,  defend- 
ant's objection  that  special  damages  were  not 
pleaded  means  that  the  damages  were  not  specif- 
ically pleaded. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  «=»162.] 

9.  Pleading  ®=»40e(7>— Defects  in  Petition 
— Waives. 

In  an  action  for  damages  to  land,  the  de- 
fendant waived  his  right  to  object  to  the  peti- 
tion as  not  definite  and  certain  b>  going  to  trial, 
without  doing  so. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  8  1367;  Dec.  Dig.  <S=»406(7).] 

10.  Eminent  Domain  ®=>302— Takinq  IiAND 
FOB  Levee— BsMEDT  of  Owneb— Mea33T7be 
OF  Damages. 

The  measure  of  damages  for  injury  to  land 
by  taking  a  right  of  way  for  the  construction  of 
a  levee  without  condemnation  proceedings,  com- 
pensation, waiver,  or  agreement  was  the  actual 
value  of  the  strip  of  land  taken  and  appropriated 
for  the  right  of  way  and  the  diminution  of  the 
value  caused  thereby,  if  any,  to  the  residue  of 
the  plaintiff's  land  from  which  the  right  of  way 
was  taken. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  816,  819;  Dec.  Dig.  <S=> 
302.] 

11.  Eminent  Domain  4=>293(4)  —  Taking 
Land  fob  Levee  —  Remedy  of  Ownbb  — 
Pleading  and  Pboof. 

In  an  action  for  damages,  where  the  plain- 
tiffs had  stated  the  value  of  a  strip  of  land  ap- 
propriated for  a  levee  in  the  petition,  they  could 
show  the  value  of  trees  and  shrubbery  destroy- 
ed, being  improvements  to  the  land  and  a  part 
of  the  realty;  it  not  being  necessary  to  plead 
what  kind  of- land  this  was. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |  802 ;  Dec.  Dig.  <8=j293(4).] 

12.  Appeal  and  Ehbob  <3=s>882(8)— REVnEW- 
EsropPEL  TO  Allege  Ebbob. 

Defendant  was  not  entitled  to  allege  error 
on  appeal  in  the  admission  of  evidence  when  it 
had  been  allowed  an  instruction  inconsistent 
with  the  objections  it  had  made  to  the  evidence. 
[Ed.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, CentDig.  §§  3607, 8598;  Dec.Dig.  <3=>882(8).] 

13.  Appeal  and  Dbbob  ^=>1067  —  Habmless 
Ebbob. 

The  plaintiff,  in  voluntarily  discharging  the 
petition  as  to  a  defendant,  rendered  the  error  in 
refusing  an  instruction  in  favor  of  this  defend- 
ant harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4229;  Dec.  Dig.  ®s>1067; 
Trial.  Cent  Dig.  }  475.] 

14.  Bkinent  Domain  «=9SOO— Taking  Land 
pob  Levee— Bemeot  or  Owneb— Evidence. 

In  an  action  for  damage  to  plaintiffs  land 
and  right  of  way  taken  for  the  construction  of  a 
levee,  evidence  held  to  sustain  a  verdict  for  the 
plaintiff. 

[Ed.  Note.^For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  iS  811-814;  Dec.  Dig.  «s3> 
300.] 

Appeal  from  Circuit  Court,  Dunklin  Coun- 
ty;  W.  8.  C.  Walker,  Judge. 

Action  by  Laura  F.  Janes  and  another 
against  Levee  District  No.  2  of  Dunklin 
County,  Mo.,  and  another.  From  verdict  for 
plaintiffs,  defendant  Levee  District  appeals. 
Affirmed. 
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O.  P.  Hawklna  and  Donaldson  &  Trlbble, 
all  of  Kennett,  for  appellant.  R.  L.  Ward,  of 
GaruthersrUle,  for  respondents. 

FARRINGTON,  J.  This  Is  an  action 
brought  by  landowners  against  an  Incorpo- 
rated levee  district  for  $1,200  damages.  Ten 
jurors  signed  a  verdict  for  plalntUfs  for  $600 
damages,  and  from  the  Judgment  entered 
thereon,  defendant  appeals.  0.  W.  Beeker,  the 
contractor  who  constructed  the  levee,  was 
Joined  as  a  defendant,  but  at  the  close  of  the 
case  tbe  plaintUf  dismissed  tbe  action  as  to 
him. 

Tbe  levee  district  was  organized  for  the 
purpose  of  constructing  a  levee  and  ditch  on 
the  east  side  of  the  St  Francis  river  so  that 
land  along  the  river  would  be  drained  and 
protected  from  overflow.  Plaintiff  I«ura  F. 
Janes  owned  a  tract  of  64%  acres  fronting 
about  a  quarter  of  a  mile  on  tbe  ilver,  which 
runs  in  general  direction  north  and  south; 
the  longest  dimension  of  the  tract  being  east 
and  west.  Across  this  tract  of  land  and  al- 
most on  tbe  bank  of  tbe  river  was  an  old 
levee  some  3  or  4  feet  blgb  and  probably  4 
to  8  feet  wide  at  tbe  base.  This  tract  bad 
formerly  been  owned  by  Charlotte  E.  Cagle 
(the  mother  of  Laura  F.  Janes),  who  bad  on 
August  26,  1907,  conveyed  to  the  defendant 
a  strip  100  feet  wide  across  tbe  tract,  run- 
ning with  tbe  river,  for  a  right  of  way,  "to 
be  where  the  levee  of  the  party  of  tbe  sec- 
ond part  [tbe  levee  district  herein]  Is  locat- 
ed, *  *  *  to  be  used  as  a  right  of  way 
for  a  levee  by  said  party  of  the  second  part" 
Subsequently  Charlotte  E.  Cagle  gave  tbe 
tract  to  Laura  F.  Janes,  conveying  It  by 
warranty  deed. 

About  the  time  construction  work  on  the 
levee  .commenced  tbe  engineer  of  the  levee 
district  A.  C.  Spiker,  decided  that  tbe  levee 
could  not  be  built  along  tbe  line  of  tbe  old 
levee,  which  had  caved  in  for  a  distance  of 
some  600  feet  on  plaintiffs'  land,  accord- 
ing to  Spiker's  testimony,  so  that  the  old 
levee  had  been  partially  destroyed.  He  so 
reported  to  the  b^ard  of  directors  of  the  dis- 
trict, who  ordered  the  change  of  route  for 
the  proposed  new  levee,  and  a  right  of  way 
was  selected  running  In  general  with  tbe 
banks  of  the  river,  a  distance  of  from  100 
to  200  feet  from  tbe  old  levee.  This  new 
route  passed  through  the  house  and  bam  of 
the  plaintiffs,  so  that,  if  tbe  levee  was  plac- 
ed there,  the  house  and  bam  would  either 
have  to  be  moved  or  destroyed.  Laura  F. 
Janes  testified: 

"Part  of  tbe  honse  would  be  in  the  right  of 
way  according  to  tbe  deed  given." 

Plaintiff  Laura  F.  Janes  was  objecting  to 
tbe  levee  being  built  along  the  new  route. 
She  testifies  that  she  was  threatening  to  have 
the  levee  district  enjoined,  and  so  notified 
Mr.  Beeker  and  the  levee  board.  The  levee 
was  built  on  tbe  new  route  dividing  her  land. 


so  that  12%  acres  were  between  tbe  new 
levee  and  the  river,  and  the  other  37%  acres 
were  east  of  the  new  levee.  The  plaintiffs' 
house  and  bam  were  moved  so  as  to  be  on 
tbe  east  side  of  tbe  new  levee. 
Plaintiffs  brought  this  suit  alleging  tbat: 

Defendant  had  "wrongfully  and  unlawfolly, 
without  leave  or  license,  and  without  any  au- 
thority whatsoever  from  these  plaintifCs,  entered 
in  and  open  the  above-described  land  and  wronR- 
fnlly  and  unlawfully  converted  and  appropriated 
a  strip  of  said  land  100  feet  wide  and  dear 
across  the  above-described,  land  •  ♦  *  with- 
out having  condemned  said  land,  and  without 
having  legally  obtained  the  same,  and  without 
paying  these  plaintiffs  anything  for  said  land, 
and  that  said  strip  of  land  is  of  the  reasonable 
value  of  $400,  and  that  the  remaining  tract  of 
land  belonging  to  these  plaintiffs  ia  damaged  by 
reason  of  aaid  appropriation  of  said  sttto  of  land 
as  aforesaid  in  the  additional  snm  of  $8D0." 

Defendant's  answer:  (1)  Denies  each  of 
these  allegatlcms ;  (2)  sets  up  Its  deed  from 
Charlotte  E.  Cagle  on  the  theory  that  It  gave 
defendant  tbe  right  to  appropriate  100  feet 
In  width  at  such  point  across  the  tract  as 
such  levee  might  thereafter  be  located  on; 
(3)  states  that  before  defendant  entered  upon 
the  strip  of  land  described  in  plalntlfEs'  pe- 
tition the  plaintiffs  agreed  with  defendant 
tbat  they  would  give  the  said  strip  as  a 
right  of  way  for  the  levee,  and  demand  no 
damages  for  same  nor  sue  on  acconnt  there- 
of if  defendants  would  remove  plalntUEs' 
house  and  set  it  up  In  as  good  condition  on 
the  side  of  said  strip  opposite  tbe  river,  leav- 
ing tbe  levee  between  tbe  house  and  tbe  riv- 
er, whereupon  defendant  fully  complied,  and 
that  by  reason  thereof  defendant  was  not  a 
trespasser,  but  entered  upon  said  strip  by 
permission  of  the  plaintiffs;  and  (4)  a  par- 
agraph to  the  effect  that  the  construction  ot 
the  levee  on  the  new  route  was  of  greater 
benefit  to  plaintiffs'  land  than  It  would  have 
been  if  constructed  on  the  route  originally 
surveyed. 

As  to  the  fact  tbat  defendant  appropriated 
a  strip  100  feet  in  width  across  plaintiffs' 
land,  without  having  condemned  the  land 
and  without  having  paid  plaintiffs  anything 
for  It  It  is  undisputed. 

The  second  clause  of  the  defendant's  an- 
swer, above  set  out,  is  also  exploded  by  an 
examination  of  tbe  Charlotte  E.  Cagle  deed, 
which  conveyed  to  the  defendant  100  feet  In 
width  across  tbe  tract  "where  the  levee  of 
tbe  party  of  tbe  second  part  [the  levee  dis- 
trict herein]  is  located."  That  contemplated 
the  route  for  the  new  levee  as  originally  sur- 
veyed, and  not  the  new  route  that  was  ac- 
tually followed. 

The  third  clause  of  the  answer  is  also  un- 
proved In  so  far  as  it  alleges  that  before  de- 
fendant Altered  upon  plaintUCs'  land  the 
plaintiffs  made  any  agreement  And  there 
is  no  evidence  whatever  tbat  plaintiffs  agreed 
with  defendant  tbat  they  would  give  tbe  strip 
and  demand  no  damages  for  the  same,  and 
not  sue  on  account  thereof ;  in  fact,  there  la 
positive  evidence  to  Uie  oontraiy.   There  waa 
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no  agreement  of  any  kind  before  defendant 
entered  upon  plaintiffs'  land. 

Aa  to  tlie  fourth  clanae  in  the  answer  the 
evidence  was  In  square  conflict. 

[1]  At  plaintiffs'  request  this  Instmctlon 
was  given:       > 

"The  court  instructs  the  jury  that  one  of  the 
defenses  to  this  action  is  that  plaintiffs  are  es- 
topped to  maintain  this  action  for  damages  be- 
cause of  an  alleged  agreement  with  defendant 
whereby  plaintiff  agreed  to  waive  damages  and 
settle  therefor  on  defendant  moving  the  bouse 
and  bam  testified  about,  and  that  defendant  car- 
ried out  its  part  of  said  alleged  statement,  and 
that  settled  the  question  of  damages  herein  sued 
for;  but  upon  this  defense  the  court  instructs 
yon  that  you  wiU  find  against  the  defendant" 

The  evidence  shows  that  defendant  had 
taken  down  plaintiffs'  fence;  that  plaintiff 
J.  T.  Janes  Immediately  put  It  up  again,  and 
defendant  then  pnlled  It  up,  posts  and  all, 
with  the  dipper  of  the  dredgeboat  and  went 
upon  plaintiffs'  land,  and  they  were  w<»'klng 
Inside  the  fence  Jnst  above  the  orchard  when 
the  ccmversation  occurred  with  plaintiff 
JLenra  F.  Janes  that  defendant  construes  as 
a  contract  The  most  that  the  evidence 
shows  In  this  regard  In  defoidant's  favor  is 
that  plalntUfto  permitted  the  defendant  to  go 
on  with  the  understanding  that  the  honse 
would  be  removed,  but  this  must  be  taken  In 
connection  with  the  fact  that  plaintiffs  were 
about  to  attempt  to  enjoin  the  defendant,  for 
the  evidence  shows  that  plaintiffs  said  noth- 
ing about  giving  defendant  the  land  It  was 
already  appropriating  or  waiving  any  right 
to  damages.  There  being  no  evidence  to  sub- 
mit to  the  jury  tending  In  any  degree  to  sup- 
port the  plea  of  contract  set  up  In  defend- 
ant's answer,  the  court's  Instruction  was 
proper.  Defendant  utterly  failed  to  support 
this  affirmative  plea  In  Its  answer,  and  a 
peremptory  instruction  thereto  was  correctly 
given. 

[2,  3]  The  defendant  did  move  the  house 
and  bam  and  set  them  up  in  as  good  condi- 
tion as  before ;  the  house  being  moved  about 
100  feet,  so  that  it  is  now  about  15  feet  from 
the  100-foot  strip  taken.  No  damages  are 
claimed  by  reason  of  this  fact  of  removal; 
that  Is,  no  damages  to  the  house  or  bam. 

Ai>peUant  complains  because  the  court 
gave  conflicting  Instructtons.  It  Is  true  the 
court  gave  the  peremptory  instruction  above 
referred  to  as  to  the  affirmative  plea  in  the 
answer.  And  It  is  also  true  that  the  court 
gave  Instruction  No.  4  requested  by  defend- 
ant, which  submitted  to  the  Jury  that  af- 
firmative plea  as  though  it  was  stUl  an  issue 
for  determination  by  the  Jury.  There  being 
no  evidence  whatever  in  support  of  the  af- 
firmative plea,  instruction  No.  4  was  clear- 
ly erroneous,  but  the  error  was  In  defendant's 
favor,  and  it  cannot  complain.  See  Perry 
T.  Van  Matre,  176  Mo.  App.  loa  dt  109,  110, 
161  S.  W.  643. 

Throughout  the  trial  the  defendant  made 
numerous  objections  to  evidence  concerning 
the  elements  of  damages  recoverable  under 
the  allegations  of  the  petition,  and  several 


of  defendant's  22  assignments  of  error  deal 
directly  or  Indirectly  with  this  question.  The 
prominence  given  tills  matter  In  appellant's 
brief  Justifles  onr  noticing  with  some  detail 
the  Instractions  on  the  measure  of  damages. 

The  plaintiffs'  instmctlon  told  the  Jury 
that,  if  they  found  the  issues  for  the  plain- 
tiffs, they  would,  In  estimating  the  damages, 
take  into  consideration  the  quantity  and 
value  of  the  land  taken  by  defendant  for 
right  of  way  and  levee  and  ditch,  and  allow 
plaintiffs  whatever  sum  therefor,  if  any, 
was  the  reasonable  value  of  the  land  actual- 
ly taken  at  the  time  the  same  was  taken  by 
defendant,  in  a  sum  not  to  exceed  $400,  and 
that  they  might  further  allow  plaintiffs  what- 
ever, if  any,  damages  they  found  that  plain- 
tiffs had  sustained  to  the  remainder  of  the 
tract  by  reason  of  the  rl^^t  of  way  and  levee 
and  ditch  running  through  It  at  the  place 
where  It  is  now  located  and  which  plaintiffs 
would  not  have  sustained,  if  any,  if  the  right 
of  way  had  been  taken  at  the  place  called  for 
in  the  deed  of  Charlotte  B.  Cagle  to  defend- 
ant, in  a  sum  not  to  exceed  $800. 

Instruction  No.  3  given  for  defendant  re- 
iterated the  latter  part  of  the  above  instmc- 
tlon, with  this  addition: 

"Ton  will  not  consider  any  damages  that 
would  have  accrued  to  plaintiffs  by  the  erection 
of  the  levee  and  ditch  on  the  strip  conveyed  by 
said  deed,  but  only  such  damages  as  were  occa- 
sioned by  the  change  of  route  and  the  erection  of 
the  levee  and  ditch  at  its  present  location.  If 
you  believe  and  find  from  the  testimony  that  the 
entire  tract  of  land  of  plaintiffs,  of  which  the 
strip  mentioned  formed  a  part,  is  at  this  time  of 
as  great  or  greater  value  than  it  would  have 
been  if  the  levee  and  ditch  had  been  constructed 
on  the  prior  location  as  alleged  by  plaintiffs,  you 
will  find  for  the  defendants." 

Defendant's  Instmctlon  No.  6  was  as  fol- 
lows: 

"If  yon  find  for  the  plaintiffs,  you  will  not  al- 
low them  damages  for  the  value  of  the  title  of 
the  land  actually  taken  for  right  of  way,  but 
merely  for  the  value  of  the  right  of  way,  or 
right  to  use  same." 

It  may  be  remarked  that  there  was  no 
evidence  whatever  to  show  what  that  value 
would  be. 

Defendant's  instmctlon  Na  6  was  as  fol- 
lows: 

"If  you  find  for  the  plaintiffs,  you  wUl  not 
allow  damagos  for  any  fruit  trees  or  shrubbery 
which  plaintiffs  could  have  saved  at  a  slight 
cost  of  transplanting  same.  Neither  wUl  you  al- 
low a  sentimental  value  of  such  trees  or  shrub- 
bery, but  will  allow  only  the  actual  commercial 
value  of  same.  If  plaintiffs  have  not  proved  the 
commercial  value  of  such  trees  and  shrubbery, 
you  will  not  allow  any  damages  for  such  trees 
and  shrubbery,  as  you  ore  not  at  liberty  to  al- 
low damages  upon  the  conjecture  or  guess  as  to 
values,  but  only  upon  proved  values.  You  wili 
not  consider  any  damages  which  plaintiffs  could 
have  avoided  at  slight  cost  to  an  amount  beyond 
the  cost  of  avoiding  such  damage." 

[4]  The  first  part  of  defendant's  instmc- 
tlon No.  7,  thongh  given,  was  erroneous,  there 
being  no  evidence  to  which  It  cotild  apply. 
The  latter  part  of  this  instmctlon  told  the 
Jnry  not  to  eonsider  damages  to  the  fence 
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at  the  point  wbere  the  route  of  the  leyee  en- 
tered the  tract  of  land. 

Thus  the  defendant  obtained  all  the  in- 
structions it  asked  on  the  measure  of  dam- 
ages, as  the  three  Instructions  the  court  re- 
fused to  give  for  defendant  touched  other 
phases  of  the  casa 

Plaintiffs'  witnesses  agree  that  the  land 
In  this  farm  was  worth  $100  per  acre;  that 
this  was  its  reasonable  market  value  at  the 
time  the  levee  was  built;  that  it  was  good, 
high,  dry  land,  one  witness  saying  it  was 
higher  "than  the  usual  land  around  there," 
and  that  he  had  never  seen  it  overflowed  in 
the  five  years  he  had  lived  in  the  vicinity. 
Plaintiffs'  witness  Bess  testified  that,  in  his 
opinion  as  a  farmer,  the  farm  had  been  dam- 
aged $1,000;  another  witness  says  the  farm 
is  damaged  $1,000  more  by  constructing  the 
levee  where  It  is  than  if  it  had  been  con- 
structed along  the  old  levee  or  within  100 
feet  on  dther  side  of  it;  all  this  without  ob- 
jection. Plaintiff  J.  T.  Janes  said  4.08  acres 
were  taken  for  the  levee,  and  that  there  are 
6  acres  between  the  old  levee  and  the  new 
that  are  not  protected  by  the  new  levee,  but 
were  by  the  old,  and  that  the  land  between 
the  new  levee  and  the  old  levee  has  not  been 
in  sbajfe  for  farming.  One  witness  said  the 
levee  went  through  as  good  land  as  there  was 
in  the  farm.  It  is  shown  that  after  the  new 
levee  was  built  there  were  37>^  acres  on  the 
east  side  and  12^  acres  on  the  west  side  be- 
tween the  new  levee  and  the  river. 

Defendant's  witnesses  said  this  was  low, 
wet  land  between  the  old  levee  and  the  new, 
and  that  they  had  never  seen  a  crop  grow- 
ing on  it;  that  there  were  about  4.44  acres 
between  the  two  levees,  excluding  a  100-foot 
strip  along  the  old  levee;  that  $25  an  acre 
for  it  would  have  been  a  fair  price  before 
the  new  levee  was  buUt,  that  $50  an  acre  for 
the  farm,  taking  it  as  a  whole,  would  have 
been  the  customary  price,  but  that  it  was 
I)erhaps  worth  $75  an  acre  after  the  levee 
went  through;  that  the  levee  had  benefited 
the  place  $1,000;  that  the  amount  of  land 
actually  used  for  the  right  of  way  was 
about  3%  acres;  that  part  of  this  was  wet; 
and  that,  if  they  had  followed  the  old  survey, 
it  would  have  required  4.46  acres.  So,  as 
we  have  stated,  the  evidence  is  in  square  con- 
flict as  to  these  things,  so  that  a  finding  ei- 
ther way  would  have  been  amply  supported 
as  to  these  particulars. 

[t,  I]  Some  of  the  appellant's  assignments 
of  errors  go  to  the  action  of  the  trial  court 
in  permitting  plaintiffs  to  prove  that  the 
farm  was  cut  in  two,  the  yard  and  garden 
damaged,  fruit  trees  and  shade  trees  and 
shrubbery  removed.  The  record  contains  nu- 
merous objections  to  evidence  offered  by 
plaintiffs  along  this  line;  the  defendant's 
contention  b^ng  that  there  was  no  allega- 
tion in  the  i)etition  permitting  plaintiffs  to 
prove  a  single  element  of  damages  so  far  as 
the  $800  item  is  concerned.  An  examination 
of  the  record  reveals  that  as  to  many  of 


these  objections  there  Is  nothing  to  review 
because  the  questioa  objected  to  was  not  an- 
swered by  the  witness.  And  then  many  of 
the  objections  were  not  made  until  after  the 
witness  had  answered  the  questic»i,  and  an 
objection  so  made  comes  too  late  (Hollen- 
beck  V.  Railway  Co.,  141  Ma  97,  38  S.  W. 
723,  41  a.  W.  887 ;  Foster  v.  Railway  Co.,  US 
Mo.  loc.  dt  182,  183,  21  S.  W.  916;  State  t. 
Pyles,  206  Mo.  loa  dt  632,  106  S.  W.  613); 
the  courts  holding  that  one  cannot  take  the 
chance  that  the  testimony  will  be  favorable 
to  him,  and,  when  it  turns  out  otherwise, 
raise  hJs  objection.  However,  there  are  two 
or  three  places  where  the  objection  was  time- 
ly made,  overruled,  and  exception  saved,  aft- 
er which  the  witness  answered. 

[7-1]  Appellant  contends  that  the  petition 
was  merely  predicated  upon  the  value  of  the 
land  taken,  the  value  being  placed  at  $400, 
and  that,  while  the  petition  alleged  that  "the 
remaining  tract  of  land  belonging  to  these 
plaintiffs  is  damaged  by  reason  of  said  ap- 
propriation of  said  strip  of  land  as  afbre- 
sald  in  the  additional  sum  of  $800,"  yet  the 
manner  in  which  the  remaining  tract  la  dam- 
aged is  not  set  out,  and  that  special  damages 
must  be  pleaded,  else  testimony  touching 
same  Is  incompetent,  citing  Thompson  ▼. 
Railroad,  Ul  Mo.  App.  loc.  cit  475,  86  S.  W. 
46S;  Vanbuskirk  v.  Railroad,  131  Mo.  App. 
357,  111  S.  W.  832 ;  Hall  v.  Coal  &  Coke  Co., 
260  Mo.  loc.  dt  871,  168  S.  W.  927;  and 
Johnson  v.  Railroad,  178  B.  W.  239.  Aih 
pellant  takes  the  position  that  the  $800  item 
In  the  petition  represents  special  damages, 
such  as  would  not  follow  from  taking  the 
right  of  way,  and  that  they  should  have  been 
specially  pleaded,  but,  since  the  $800  item 
was  pleaded  in  the  petition,  based  upon  the 
allegation  that  it  represented  the  damage 
done  to  the  remaining  tract  by  reason  of  the 
appropriation  of  the  100-foot  strip,  appel- 
lant's objection  must  be  construed  to  mean 
that  the  damages  represented  by  the  $800 
claim  were  not  specifically  pleaded  In  the  pe- 
tition. The  answer  to  this  is  that  appellant 
knew  before  filing  its  answer  or  going  to 
trial  that  plaintiffs  were  asking  for  the  dam- 
ages sustained  by  the  remainder  of  the 
tract,  and,  if  it  desired  the  petition  made 
more  definite  and  certain,  that  remedy  was 
open.  In  the  reply  brief  appellant  says  U 
does  not  attack  the  petition  as  bting  fatally 
defective,  but  merely  that  it  is  not  so  framed 
as  to  permit  proof  of  these  damagea. 

[10]  We  think  the  rule  as  to  the  measure 
of  damages  laid  down  in  Doyle  v.  Railway 
Co.,  113  Mo.  loa  dt  288,  20  S.  W.  970.  Is  ap- 
plicable to  the  facts  of  our  case,  namely, 
the  actoal  value  of  the  strip  of  land  taken 
and  appropriated  for  the  right  of  way,  and 
also  the  diminution  In  value  caused  thereby, 
if  any,  to  the  residue  to  plaintlfls'  land  from 
which  the  right  of  way  was  taken.  See,  al- 
so, McReynolds  T.  Railway  Cou,  110  Mo.  484, 
19  S.  W.  824;  Ragan  v.  Railway  Co.,  Ill  Mo. 
loc.  «lt  462,  46S,  29  &  W.  234;   Webster^ 
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RaUway  Oa,  UO  Ho.  U4,  22  S.  W.  474: 
Bagan  t.  RaUway  Co.,  144  Mo.  loa  dt  630, 
46  S.  W.  602. 

[11]  Th«  trees  that  were  destroyed  were 
all  on  the  100-foot  strip  appropriated.  Plain- 
tiffs were  unqnestionably  entitled  to  recover 
for  the  a]K>ropriatlon  of  that  strip,  and,  as 
they  were  claiming  it  was  worth  $100  an 
acre,  they  had  a  right  to  show  the  valne  of 
the  destroyed  trees  and  shrubbery  on  the 
theory  that  the  land  was  mote  valuable  with 
those  things  than  if  the  land  had  been  bare ; 
these  things  being  part  of  the  realty.  The 
cases  cited  above  from  appellant's  brief  on 
the  subject  of  8i)eclal  damages,  by  analogy, 
show  that  it  was  not  necessary  to  plead 
what  kind  of  land  this  was,  and  we  hold  that 
sufBclent  ground  was  laid  in  the  petition  for 
the  introduction  of  the  evidence  objected  to 
tending  to  show  the  elements  of  the  actual 
damages  sustained  by  the  remainder  of  the 
tract 

[12]  Appellant  is  in  no  position  to  com- 
plain of  the  evidence  which  was  Introduced 
in  order  to  show  the  damage  to  the  land 
actually  taken,  wherein  the  witnesses  were 
permitted  to  swear  to  the  actual  commercial 
value  of  the  trees  destroyed.  The  only  in- 
Btmctlon  given  (or  asked)  with  reference  to 
trees  and  shrubbery  was  asked  by  the  de- 
fisndant  Instead  of  asking  an  instruction 
consistent  with  the  objections  it  had  made 
to  evidence  on  the  subject,  it  asked  the  court 
to  tell  the  Jury  that,  if  they  found  the  issues 
for  the  plaintiffs,  they  would  not  allow  "a 
sentimental  value  of  such  trees  and  shrub- 
bery, but  win  allow  only  the  actual  commer- 
cial value  of  same."  After  all  its  objections, 
timely  and  untimely,  the  ai^)ellant  here  de- 
dared  its  position  to  the  Jury,  and  that  must 
be  its  position  here. 

[13]  As  to  the  instructions,  reading  them 
as  a  whole,  they  fairly  presented  the  issues 
as  they  stood  at  the  close  of  all  the  evidence. 
AppeUant  had  practically  its  own  way  in  the 
matter  of  instructions  as  the  court  gave  in- 
structions at  its  request  that  it  was  clearly 
not  entitled  to,  so  that  appellant  has  no  Just 
cause  for  complaint  on  account  of  the  in- 
stmctiona  One  of  the  instructions  request- 
ed by  defendant  that  the  court  refused  to 
give  was  to  the  effect  that  under  the  plead- 
ings and  evidence  the  Jury  would  find  for 
the  defendant  C.  W.  Beeker.  It  is  sufficient 
to  merely  state  that  plaintiffs  voluntarily 
dismissed  the  action  against  O.  W.  Beeker, 
and  there  was  no  verdict  or  Judgment  against 
Iilm.  The  other  two  instructions  requested 
by  defendant  and  refused  by  the  court  were 
properly  refused  under  the  law  and  the  evi- 
dence. 

[14]  In  short,  defendant  was  accorded  a 
tair  trial  throughout,  wholly  failed  to  main- 
tain its  defenses,  was  favored  unduly  in  the 
Instructions,  and  lost  before  the  Jtlry  on  the 
Issues  remaining  in  the  case  at  the  dose  of 


the  evidence.  The  Jndgmmt  was  for  the 
right  party,  as  there  was  no  semblance  of 
showing  that  defendant  had  any  right  what- 
ever to  enter  plaintiffs'  farm  at  the  point 
where  it  did  eater  or  to  build  the  levee  and 
ditdi  along  the  line  that  it  chose  to  follow; 
there  was  no  condemnation  proceeding,  no 
compensation  paid  or  tendered,  no  waiver  or 
agreement.  The  Jury  allowed  plaintiffs  only 
half  the  amount  they  demanded,  and  the  evi- 
dence amply  supports  the  verdict 

We  have  examined  all  the  contentions 
made  by  the  appellant,  and  find  no  error 
warranting  a  reversal  of  this  Judgment,  and 
It  is  therefore  affirmed. 

ROBEBTSON,  P.  J.,  and  STDRGIS,  J., 
concur. 


SMITH  V.  MISSOITRI  PAG  RX.  00. 
(Na  11758.) 

(Kansaa  City  Court  of  Appeals.    MissoorL 
Nov.  22,  191&) 

L  CASBiKBa  ®=>228(6)  —  TaA.NBF0BTATiON  or 
LivB  Stock  —  Acmohs  fob  Dbiat  —  Bvi- 

DBNCB. 

In  a  shipper's  action  for  delay  in  the  trans- 
portation of  fat  hogs  to  market,  evidence  held 
sufficient  to  warrant  an  inference  that  a  delay 
of  six  hours  in  transporting  and  unloading  the 
hogs  at  the  stodcyards  at  East  St.  Louis  after 
their  arrival  at  the  terminal  at  St  Louis  was 
due  to  negligence,  and  not  to  a  sudden  and 
unusual  flood  of  business. 

[Bd.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  <8=>228(5).] 

2.  Casbiebs  €=>228(1)  —  Tbansfobtation  of 
Live  ^ook— Actions  iob  I>blat— Bubden 
or  PBoor. 

Where  a  ■hipiwr'a  cauae  of  action  for  delay 
in  the  transportation  of  live  stock  arose  prior 
to  the  amendment  of  Rev.  St  1900,  g  3121,  by 
Laws  1913,  p.  177,  which  raises  a  presumption 
of  negligence  from  iwoof  of  an  unreasonable  de- 
lay and  places  the  burden  on  the  carrier  of  re- 
butting such  presumption,  the  shipper  bad  the 
burden  of  establishing  negligence  by  affirmative 
proof. 

[Bd.   Note.— For   other   cases,   see   Carriers, 
Cent  l>ig.  a  957,  968;   Dec.  Dig.  «=>228(1).] 

8.  Oabbucbs  «s»2S0(3)  —  Tbabbpobtation  or 
Live  Stock  —  Actions  fob  Dblat  —  Evi- 
dence. 

In  audi  action,  slight  proof  would  suffice  to 
take  the  cause  to  the  jury  on  the  issue  of  neg- 
ligence, and  evidence  that  another  carload  of 
live  stock  carried  on  the  same  train  and  arriv- 
ing at  the  terminal  yards  at  the  same  time  was 
unloaded  four  hours  earlier  than  plaintiCTs 
shipment  supported  a  reasonable  inference  that 
the  delay  was  not  due  to  a  sudden  and  over- 
whelming rush  of  business  but  to  negligence. 

[Ed.    Note. — For    other   cases,    see    Carriers, 
Cent  Dig.  g  962 ;   Dec.  Dig.  «=s»230®.] 

4.  Witnesses  ®=402— Impeachment  by  Pab- 
TT  Calling— -Contradicting  Witness. 
While  the  party  calling  a  witness  and 
vouching  for  his  credibility  could  not  impeach 
him,  this  rule  did  not  prevent  him  from  calling 
other  witnesses  to  prove  a  different  state  of 
facts  from  that  testified  to  by  the  vritness  in 
question. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1268;   Dec.  Dig.  €=>402.] 
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Appeal  from  Clrcnlt  Court,  Cole  County; 
J.  O.  Slate,  Judge. 

"Not  to  be  officially  published." 

Action  by  E.  C.  Smith  against  the  Mis- 
souri Pacific  Railway  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

C.  D.  Coram,  of  St  Louis,  for  appellant 
Irwin  &  Peters,  of  Jefferson  City,  for  re- 
spondent 

JOHNSON,  J.  This  Is  an  action  for  dam- 
ages against  a  common  carrier  for  alleged 
negligent  delay  In  the  transportation  of  fat 
bogs  to  market  Tlie  trial  resulted  In  a  ver- 
dict and  Judgment  for  plaintiff,  and  defend- 
ant appealed.  The  only  point  argued  by 
defendant  Is  that  the  demurrer  to  the  evi- 
dence it  requested  should  have  been  giren. 

[t]  The  hogs  wa«  shipped  by  plaintiff 
from  Jefferson  City  in  the  evening  of  June 
16,  1913,  consigned  to  a  commission  dealer  at 
the  National  Stockyards  at  East  St.  Louis, 
III.,  under  the  terms  of  a  written  contract 
which  provided,  inter  alia,  that  defendant 
was  not  required  to  transport  the  shipment 
within  any  spedfled  time,  nor  deliver  it  at 
destination  at  any  particular  hour,  nor  in 
time  for  any  day's  market  Following  the 
usual  method  of  transportation,  defendant 
hauled  the  car  to  St  Louis,  Mo.,  delivered  it 
there  to  a  terminal  company  which  took  It 
across  the  river  to  the  stockyards,  and  set  It 
at  the  unloading  chute,  where  the  hogs  were 
unloaded  by  the  stockyards  company  Into 
pens  and  there  delivered  to  the  consignee. 
The  evidence  of  plaintiff  tends  to  show  that, 
In  the  usual  and  reasonable  performance  of 
these  duties  by  defendant  and  its  connecting 
carriers,  hogs  thus  shipped  from  Jefferson 
City  to  the  stockyards  arrived  at  their  des- 
tination and  were  unloaded  and  put  into  the 
proper  pen  before  9  o'clock  the  next  morning 
after  shipment,  and  that  in  this  Instance,  the 
bogs  arrived  at  St  Louis  at  the  usual  time, 
but  were  so  delayed  in  their  subsequent 
transportation  that  they  were  not  unloaded 
until  2:40  o'clock  In  the  afternoon — an  un- 
usual delay  of  almost  six  hours.  Further,  It 
appears  from  the  evidence  of  plaintiff  that 
20  of  the  hogs  died  In  consequence  of  being 
detained  so  long  In  the  yards  in  East  St. 
Louis,  and  that  a  loss  was  sustained  on  the 
remainder  by  a  decline  in  market  values. 

Counsel  for  defendant  argue  that  the  evi- 
dence of  plaintiff  discloses  a  reas(»i  for  the 
delay  which  absolves  the  carriers  in  law 
from  the  imputation  of  negligence. 

In  a  deposition  of  the  superintendent  of 
the  stockyards  company  taken  by  plaintiff  to 
prove  the  traffic  arrangements  subsisting  be- 
tween defendant  and  the  connecting  car- 
riers, counsel  for  defendant,  on  cross-exami- 
nation, adduced  testimony  which  they  con- 
tend shows  that  the  delay  was  caused  by 
unusually  heavy  arrivals  of  live  stock  that 
morning  which  congested  the  terminal  yards, 


and  that  the  consignments  were  handled  in 
the  order  of  their  arrival  as  expeditiously  as 
possible  under  such  extraordinary  circum- 
stances. The  testimony  relied  upon  does  not 
in  our  opinion,  bear  out  the  conclusion  that 
the  conditions  were  unprecedented  and  ex- 
traordinary; but  conceding  for  argument 
that  it  does,  we  find  in  the  record  contradic- 
tory evidence  which  points  to  negligence  of 
the  terminal  company  as  the  real  cause  of 
the  unusual  delay. 
The  superintendent  states  In  his  testimony: 
"I  have  a  faint  recollection  that  it  (the  busi- 
ness for  that  day)  was  very  large  for  three, 
four,  or  five  hours.  •  •  •  We  commenced  un- 
loading at  6:25  a.  m.  and  finished  at  1:20 
p.  m.'*^ 

But  In  a  written  statement  he  gave  to  the 
commission  company  concerning  the  delay  be 
did  not  offer  any  excuse  or  explanation,  but 
stated  that  the  hogs  were  put  in  the  pens  and 
delivered  at  2:40  p.  m.  The  conclusion  might 
be  drawn  from  the  whole  of  the  evidence  ob- 
tained from  this  witness  that  the  cause  of 
the  delay  was  a  congestion  at  the  terminal 
caused  by  a  sudden  and  unusual  flood  of 
business;  but  the  opposite  conclusion  that 
this  explanation  is  merely  an  attempted  ex- 
cuse, and  not  a  reason  for  the  delay,  is  Just 
as  reasonable.  Moreover,  it  appears  in  evi- 
dence that  the  hogs  of  another  shipper  that 
left  Jefferson  City  on  the  same  train  (which 
consisted  of  two  sections),  reached  the  ter- 
minal yards  at  the  same  time  as  the  hogs  of 
plaintiff,  but  were  unloaded  at  11  o'clock — 
almost  4  hours  earlier  than  plalntifTa — and 
were  sold  on  the  market  of  that  day.  This 
fact  conjoined  with  the  conceded  fact  of  an 
unusual  delay,  would  support  an  Inference 
of  a  negligent  cau.se  of  the  delay,  without 
the  aid  of  any  presumption. 

[2,  3]  Indeed,  plaintiff  has  the  burden  In 
this  case  of  establishing  the  fact  of  negli- 
gence by  afflrmatlTe  proof  and  would  not  be 
entitled  to  the  benefit  of  the  provision  in  the 
amendment  to  section  3121,  B.  S.  1909,  passed 
in  1913  (see  I^ws  1913,  p.  177),  which  raises 
a  presumption  of  negligence  from  mere  proof 
of  an  unreasonable  delay  and  places  the  bur- 
den on  the  carrier  of  rebutting  such  pre- 
sumption by  proof  that  the  delay  was  not 
due  to  Its  negligenca  The  cause  of  action  in 
the  present  case  arose  before  that  amend- 
ment went  Into  effect  and  to  make  out  a  case 
for  the  Jury  plaintiff  was  required  to  ad- 
duce some  evidence  tending  to  show  that 
the  unusual  delay  resulted  from  some  negli- 
gence of  the  carrier.  Slight  proof  would  suf- 
fice to  take  the  case  to  the  Jury  on  this  issue, 
and  the  fact  if  it  be  a  fact  that  another  car- 
load of  hogs  carried  on  the  same  train' and 
arriving  at  the  terminal  yards  at  the  same 
time  was  unloaded  four  hours  earlier  than 
the  bogs  of  plaintiff  would  support  a  rea- 
sonable inference  that  the  delay  was  not  due 
to  an  unavoidable  cause,  such  as  a  sudd^ 
and  overwhelming  rush  of  business  In  the 
yards  but  to  negligence. 
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[4]  There  Is  no  merit  in  tbe  point  tbat 
plaintiff  l8  concluded  by  tbe  testimony  of 
tbe  superintendent  of  the  stockyards  whom 
he  made  his  witness.  Plaintiff  would  not  be 
allowed,  and  is  not  attempting  to  impeach 
his  own  witness,  for  whose  credibility  he  has 
vouched,  by  caUlng  him  to  the  stand;  but 
this  rule  did  not  prevent  plaintiff  from  call- 
ing other  witnesses  to  prove  a  different  state 
of  facts  from  that  testified  to  by  the  superin-> 
tendent  Rodan  v.  Transit  Co.,  207  Mo.  loc. 
cit  408,  106  S.  W.  1061 ;  Frank  v.  Pree,  190 
Mo.  App.  73,  175  S.  W.  217.  A  party  would 
be  in  a  desperate  situation  if  h*  could  not 
introduce  a  witness  without  becoAilng  bound 
by  every  statement  of  fact  the  witness  might 
make  in  his  testimony.  The  court  did  not  err 
in  sending  the  case  to  tbe  Jury. 

The  Judgment  is  affirmed.    All  concur. 


BRIDOBS  V.  DITNHAM  et  al.     (Na  11869.) 

(Kansas  Ci^  Court  of  Appeals.     Missouri. 

Feb.  21,  1916.    Rehearing  Denied 

March  13,  1916.) 

1.  Oaiiaobb  «=9l68Q)— Irjctrs  to  Pabben- 

OXBB— PlXADIHO— DaH1.0K»— OBRBBAI.     AI.> 

LXOATIONB. 

Under  the  general  allegation  of  injuries  to 
tbe  entire  spinal  column  and  spinal  cord,  caus- 
ed by  the  alleged  negligence  of  defendant  street 
railroad,  plaintiff  could  prove  specific  injuries 
to  the  coccyx,  which  is  a  component  part  of  the 
spinal  system. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  441,  448,  444;  Dec.  Dig.  «=» 
168(1).] 

2.  Daitaoks  «3>158(3)— Pebsonai.  Injubiks— 
Ow  Wounds— Recoveby. 

Where  plaintiff,  injured  by  alleged  negli- 
gence of  defendant  street  railroad,  pleaded  cer^ 
tain  internal  injuries,  and  it  was  shown  that 
a  nnmber  of  years  before  she  had  received  simi- 
lar injuries,  but  her  evidence  showed  that  she 
bad  suffered  no  pain  from  such  earlier  injuries, 
and  that  the  injuries  received  as  alleged  did 
cause  intense  suffering,  the  court  could  not  as- 
sume 08  a  matter  of  law  that  the  injuries  charg- 
ed were  the  result  of  the  earlier  injuries,  sick 
persons  being  entitled  to  recover  for  additional 
Ills,  so  that  evidence  as  to  the  extent  of  such 
injuries  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Dec.  Dig.  <8=»158(8).] 

3.  Tbiai,  «=326e(13).  290(11)— iNSTBtJcnoNS— 
Meabube  of  Damasks. 

An  instruction  on  the  measure  of  damages 
to  be  awarded  plaintiff,  who  alleged  injuries 
through  defendant  street  railroad's  negligence, 
tliat  "if  you  find  the  issues  for  the  plaintiff  yon 
wil^  assess  her  damages  at  such  a  sum  as  you 
believe  from  tbe  evidence  will  reasonably  com- 
pensate her  for  the  injuries,  if  any,  which  yon 
believe  from  the  evidence  she  has  received,  not 
to  exceed,  however,  the  amount  sued  for,"  was 
not  erroneous  In  view  of  other  instructions  re- 
qniring  specific  findings  as  to  negligence  and  in 
view  of  the  failure  of  the  defendant  to  ask  fur- 
ther instruction. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
m^    H    640,    715;     Dec.    Dig.    •8=>256(13), 

Aroeal  from  Circuit  Conrt,  Jadtson  Coun- 
ty; Daniel  E.  Bird,  Jndge. 

"Not  to  be  officially  pnbUshed." 


Action  by  Mary  CL  Bridges  against  Robert 
3.  Dunham  and  another,  receivers  of  the 
Metropolitan  Street  Railway  Company. 
Judgment  for  idaiatlS,  and  defendants  ap- 
peaL    Affirmed. 

John  H.  Lncaa  and  Chaa.  N.  Sadler,  both  of 
Kansas  City,  for  appellants.  John  D.  Stroth- 
er,  of  Indeitendence,  and  Cowherd,  Ingraham, 
Durham  &  Morse,  of  Kansas  City,  for  re- 
spondent 

JOHNSON,  J.  Plaintiff,  a  married  woman 
60  years  of  age,  was  thrown  to  the  pavement 
by  the  sndden  start  of  a  street  car  from 
which  she  was  alighting  at  a  regular  stop- 
ping place,  and  sued  to  recover  damages  for 
the  resultant  injuries  on  tbe  ground  that 
they  were  caused  by  negligence  of  defend- 
ants In  the  operation  of  the  car.  She  recov- 
ered a  Judgment  for  $4,000.  Defendants  ap- 
pealed, and  argue  that  prejudicial  error  was 
committed  against  them  by  the  trial  court 
in  the  giving  of  plaintiff's  Instruction  on 
the  measure  of  damages  and  in  allowing 
plaintiff  to  introduce  evidence  of  Injuries 
which  were  not  alleged  and  of  injuries  which 
her  own  evidence  conclusively  shows  werie 
not  caused  by  tbe  alleged  negligence,  but 
were  due  to  a  chronic  condition  of  ill  health. 

The  petition  alleges: 

That  plaintiff,  "as  a  direct  result  of  the  afore- 
said negligence,  was  seriously  and  permanently 
injured  as  hereinafter  set  forth ;  the  ligaments 
and  muscles  of  her  back  were  wrendied,  strain- 
ed, and  sprained,  and  her  spine  and  spinal  cord 
were  bruised  and  injured ;  that  her  nervous  sys- 
tem sustained  a  severe  and  permanent  shock ; 
tiiat  rite  received  internal  injuries  causing  the 
displacement  of  tbe  womb,"  etc. 

[1]  Plaintiff  was  thrown  violently  from 
the  car,  and  was  in  a  sitting  posture  when 
she  struck  the  pavement  Over  the  objec- 
tions of  defendants  she  was  permitted  to 
prove  that  a  severe,  painful,  and  permanent 
injury  to  her  coccyx  was  Inflicted.  The  point 
of  the  objection  is  that  no  such  Injury  la 
pleaded  In  the  petition.  The  allegation  tbat 
"her  spine  and  spinal  cord  were  bruised  and 
injured"  is  general  in  its  application  to  the 
spinal  column,  and  therefore  sufficiently 
broad  to  warrant  the  admission  of  proof  of 
any  injury  thereto.  The  word  "spine"  refers 
to  the  whole  spinal  column,  of  which  the 
vertebne  are  tbe  mUn  comiwnent  parts,  and, 
since  the  coccyx  is  the  lower  end  of  this 
structure,  and  in  a  rudimentary  form  con- 
tinues the  vertebral  formation,  It  Is  difficult 
to  perceive  any  good  reason  for  the  view  tbat 
it  Is  not  a  part  of  the  spine^  and  therefore 
not  included  within  the  scope  of  the  allega- 
tion that  the  fall  caused  the  ephxe  to  be  in- 
jured. The  court  did  not  err  in  overruling 
these  objections  and  in  sending  to  the  Jury 
the  issue  of  damages  resulting  from  injury  to 
tbe  coccyx.  Doster  v.  Railroad,  158  S.  W. 
440;  Dean  v.  Railroad,  229  Mo.  loa  dt  449, 
129  8.  W.  958 ;  Bills  v.  Wahl,  180  Mo.  App. 
607,  167  S.  W.  682;  Wilbur  r.  Railway,  110 
Mo.  App.  689,  86  S.  W.  671. 
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[2]  There  Is  a  ahatp  dispute  In  the  evi- 
dence over  fhe  pleaded  Issue  tbat  tbe  violent 
fall    caused    a    displacement   of    plalntHFs 
womb.    Eighteen  years  before,  at  the  birth  of 
her  only  child,  plaintiff  had  Bofleied  a  lacera- 
tion of  the  moutli  of  the  womb,  and  also  of 
the  perineum.     She  bad  not  been  operated 
upon    for   these   Injuries,   and   the    severed 
parts  had  never  reunited.     She  states  that, 
aside  from  an  occasional  and  slight  feeling 
of  uneasiness,  she  had  suffered  no  permanent; 
bad  results  from  this  condition,  had  been  In 
good  health,  and  had  been  able  to  do  all  of 
her  own  housework.    Her  evidence  tends  to 
show  that  no  displacement  of  the  womb  fol- 
lowed that  Injury,  and  her  expert  witnesses 
say  that  such  lacerations,  when  suffered  to 
remain  without  surgical  attention,  are  not  al- 
ways attended  or  followed  by  a  displacement 
of  the  uterus,  though  such  a  result  is  of  fre- 
quent occurrence.    The  fall  from  the  street 
car  was  followed  by  unmistakable  indications 
of  severe  abdominal  Injuries,  and  an  exam- 
ination made  by  a  physldan  shortly  after- 
ward disclosed  that  the  uterus  had  become 
displaced  to  so  great  an  extent  that  It  pro- 
truded out  of  the  vagina  an  Inch  or  more. 
There  Is  no  merit  in  the  suggestion  that  the 
court  should  have  assumed  as  a  matter  of 
law  that  the  displacement  of  this  organ  was 
due  to  the  old  Injury  received  at  childbirth. 
The  evidence  as  a  whole  would  support  an  in- 
ference of  fact  that  the  displacement  was 
caused  entirely  by  the  last  injury,  or  that,  at 
least,  it  had  greatly  Increased  the  old  dis- 
placement.   An  Injury  of  the  latter  charac- 
ter would  entitle  plaintiff  to  compensation  In 
damages  for  Its  own  results.     The  sick  or 
crippled  are  as  much  entitled  as  the  well  and 
sound  to  Immunity  from  Injury  at  the  hand 
of  a  wrongdoer,  and  It  Is  no  excuse  la  ethics 
or  law  to  say  that  the  wrong  merely  aggra- 
vated a  diseased,  crippled,  or  disordered  con- 
dition of  the  plaintiff.    And  on  the  hypothe- 
sis that  the  Injury  in  question  merely  In- 
creased the  old  displacement,  and  thereby 
aggravated   Its   Injurious   consequences   to 
plaintiff,  such  Issue  was  clearly  raised  by 
the  allegation  that  the  fall  caused  "the  dis- 
placement of  the  womb."     Defendants  were 
advised  thereby  that  a  dl.splacement  was  one 
of  the  Issues  of  fact  tendered  by  the  petition, 
and  could  not  have  been  misled  or  prejudiced 
by  proof  that  the  displacement  was  a  new 
one,  superimposed  upon  an  old,  instead  of  a 
change  of  a  normal  position  of  tbe  organ. 
The  court  did  not  err  in  admitting  evidence 
tending  to  show  that  an  entire  or  partial 
displacement  was  a  result  of  the  injury. 

[3]  The  instruction  on  the  measure  of  dam- 
ages given  at  the  request  of  plaintiff  told  tfie 
Jury: 

"If  you  find  the  issues  for  the  plaintiff,  you 
will  assess  her  damages  at  such  a  sum  as  yoa 
believe  from  the  evidence  will  reasonably  com- 
pensate her  for  the  injuries,  if  any,  which 
you  believe  from  the  evidence  she  has  received, 
not  to  exceed,  however,  the  sum  of  $10,000." 


In  other  Instructions  given  at  the  request 
of  plaintiff  the  Issues  of  negligence  raised  by 
the  pleadings  and  supported  by  proof  were 
submitted,  and  the  case  does  not  belong  to 
the  class  where  no  instruction,  except  one  on 
the  measure  of  damages,  is  asked  by  the 
plaintiff.  See  Menhardt  v.  Cold  Storage  Co., 
163  Mo.  App.  278,  146  S.  W.  845;  Davis  v. 
Railway,  188  Mo.  App.  128,  176  S.  W,  1067. 

In  the  cases  cited  the  instruction  on  tbe 
measure  of  damages  was  the  only  one  given 
the  Jury,  and  was  so  worded  that  they  were 
authorized  to  find  for  the  plaintiff  without 
finding  that  the  defendant  had  been  negli- 
gent as  charged  in  the  petition.  In  the  pres- 
ent case  the  Jury  were  required  by  other  in- 
structions to  find  that  the  pleaded  negligence 
of  defendant  was  the  cause  of  the  injury  as 
tbe  predicate  for  the  assessment  of  damages. 
In  such  cases  a  direction  to  assess  damages 
"at  such  sum  as  you  believe  from  the  evi- 
dence will  compensate"  for  the  Injuries,  etc., 
though  general,  is  sufficient,  and  is  not  sub- 
ject to  the  criticism  of  broadening  the  issues 
tendered  by  the  petition.  Its  defects,  if  any, 
are  those  of  nondlrectlon,  as  distinguished 
from  misdirection,  and.  If  the  defendant  de- 
sired a  specific  enumeration  and  definition  of 
the  elements  of  the  recoverable  damages^ 
they  should  have  offered  Instructions  contain- 
ing such  specifications. 

We  decided  this  precise  question  adversely 
to  the  position  of  defendants  In  two  recent 
cases  In  which  the  authorities  were  fully  re- 
viewed, and  refer  to  those  decisions  for  a 
more  complete  expression  of  onr  present 
views.  Simpson  v.  Ball,  145  Mo.  App.  271, 
129  S.  W.  1017;  Strayer  v.  Railroad,  170  Mo. 
App.  514,  156  S.  W.  732.  See,  also,  Waddell 
V.  Railway,  213  Mo.  loa  dt  18,  111  S.  W. 
542;  Powell  T.  Railway,  255  Ma  420,  164 
S.  W.  628. 

There  is  no  prejudicial  error  in  the  record, 
and  the  Judgment  Is  affirmed.  -  All  ooDCur. 


BOWEN  T.  BUCKNER     (No.  11860.) 

(Kansas  City  Court  of  Appeals.     Missoml. 

Feb.  21,  1916.    Rehearing  Denied 

March  6,  1916.) 

1.  Contracts   «=»282— Pbbfobmahcb— Satm- 
rACTOBT  Febfobmakck. 

Where  a  contract  to  make  a  pictare  of  de- 
fendant's son  required  it  to  be  satisfactory  to 
defendant,  it  was  for  him  to  say_  whether  it 
was  satisfactory,  and  not  for  the  jury. 

[Ed.   Note. — For  other  cases,   see  Contracts, 
Cent.  Dig.  {{  1284-1289 ;    Dec.  Dig.  <S=>282.] 

2.  Appeal  and   Ebbob  «=»999(1)-^Rkvi1!W— 
Verdict — Conclusiveness. 

Where  the  character  of  the  contract  and 
sufficiency  of  performance  thereof  were  at  is- 
sue, and  under  proper  instructiona  the  ques- 
tion of  what  the  contract  was  and  whether  tbe 
goods  were  such  as  would  have  been  reasonably 
satisfactory  to  a  reasonable  man  was  submitted 
to  the  jury,  their  verdict  would  be  conclnsive. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
-     —      "   8912-3916,   8917-^921; 


Error,    Cent.    Dig.    K 
Dec.  Dig.  <8=»999(1).T 
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8.    O^IAI.    ®=»19ira!>  — IN8TBUCTI0N8  — PBOV 

jscK  OF  Jury— OowiTJCTiNO  ^Evidenoe. 
Where  it  was  disputed  whether  a  contract 
by  which  plaintiff  was  required  to  paint  a  pic- 
ture of  defendant's  deceased  son  required  the 
picture  to  be  satisfactory  to  tie  defendant,  an 
instruction  requiring  a  finding  for  the  defendant 
unless  be  accepted  the  picture  as  satisfactory 
was  erroneous,  since  it  amounted  to  a  peremp- 
tory declaration  tiiat  the  contract  was  as  de- 
fendant said  it  was. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Digr.  Sf  423-425;    Dec  Dig.  «=»1»1(3).] 
4.  Triai.  4=9251(4) — InsTBUcnoiTS— Applioa- 

BIIJTT  TO  PlAADINOS. 

Where  the  answer  in  a  suit  on  coittract 
failed  to  allege  that  goods  ordered  were  to  be 
satisfactory  to  the  defendant,  an  instrnction, 
requiring  yerdict  in  his  favor  unless  he  accepted 
them  as  satisfactory,  was  erroneous  as  beyond 
the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  591 ;   Dec.  Dig.  «=s>251(4).] 

6.  Justices  ot  the  Peace  «=»92— Pueadinos 

— ^ANSWEB— DBFENBES  REI.IED  ow. 

Where  defendant  in  a  justice  court  flies  an 
answer,  it  should  contain  all  tha  defenses  re- 
lied on. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cksnt  Dig.  H  S24,  826;  Dec.  Dig. 
«=>82.] 

6.  Apfeal  awd  Ebbob  «=»1064(1)  — Actibm- 

ANCB— Whmj  Pbopxb. 

Although  the  court  might  be  of  the  opinion 
that  the  verdict  was  for  the  proper  party,  it 
could  not  affirm  such  verdict  m  an  action  on 
a  contract  wherein  the  terms  of  the  contract 
were  disputed  and  that  question  was  the  sub- 
ject of  an  erroneous  instruction  more  favorablB 
to  the  successfnl  party  than  the  evidence  per- 
mitted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 

SS?rj,P«"*-    °*«-   5   ^1»:     Dec.   t)ig.   «» 
10d4(1).J 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;   O.  A.  Lucas,  Judge. 
"Not  to  be  officiaUy  published." 
Action  by  C.  K.  Bowen  agaiust  Thomas  B. 
Bucknei.      Judgment    for    defendant,    and 
plaintiff  appeals.    Reversed  and  remanded. 

Walsh,  Aylward  A  I-ee,  of  Kansas  City, 
for  appellant  Ira  S.  Gardner,  of  Kansas 
City,  for  respondent  T.  B.  Buckner,  of  Kan- 
sas aty,  pro  se. 

TRIMBLE,  J.  Plalntlir  sued  thi  defend- 
ant upon  a  anantnm  meruit  to  recover  for 
services  rendered  in  making  two  enlarged 
portralte  of  defendant's  deceased  son.  De- 
fendant refused  to  accept  or  pay  for  them 
on  the  ground  tbat  the  pictures  were  worth- 
less and  unsatisfactory  to  defendant  and 
were  not  such  as  would  be  reasonably  satis- 
factory to  a  reasonable  man.  The  Jury  found 
for  defendant,  and  plaintiff  has  appealed, 
it  Is  the  second  time  the  case  has  made  Its 
appearance  here.  See  Bowen  v.  Buckner, 
171  Mo.  App.  384,  157  S.  W.  829. 

The  parties  differ  radically  over  what  was 
•pfeed  to  be  done.  Plaintiff  claims  that  de- 
fendant called  him  to  his  office  and  asked 
him  to  make  a  crayon  portrait  of  his  de- 
eeased  son  ftom  a  small  picture  of  liim,  as 
one  of  a  group  of  the  city  counselor's  staff. 


taken  by  plaintiff  during  the  lifetime  of  tbe 
son,  and  which  was  the  only  or  best  picture 
defendant  had  of  his  boy ;  that  plaintiff  told 
defendant  he  did  not  care  very   much   for 
the  Job,  he  did  not  want  to  undertake  it  be- 
cause the  picture  was  so  small ;  that  it  was' 
a  very  difficult  piece  of  work;   but  that  de- 
fendant Insisted  on  his  doing  it,  and  told 
him  to  do  bis  best    Plaintiff  further  claims 
that  he  made  a  crayon  portrait,  enlarged 
from  said  small  picture,  and  delivered  it  to 
defendant,  who  suggested  certain  alterations 
which  were  made,  and  defendant  then  ac- 
cepted said  portrait  and  ordered  another. 
Defendant  says  that  after  the  death  of  his 
son — a  young  man  about  21  years  old — he 
found  the  group  picture  of  the  city  counsel- 
or's staff,  in  which  was  a  small  picture  of 
his  son  as  one  of  the  group,  and,  desiring  to 
have  a  larger  picture  of  him  and  one  show- 
ing more  clearly  the  expression  and  features 
of  his  boy,  took  the  picture  to  an  artist,  and 
asked  him  if  he  could  make  a  larger  portrait 
of  the  son  showing  his  features  and  expres- 
sion better  and  more  clearly  than  did  the 
picture  in  the  group  because  of  its  small- 
ness.    This  artist  told  him  it  could  not  be 
satisfactorily    done    from    tbe   picture,    but 
that.  If  defendant  would  procure  the  nega- 
tive from  which  the  picture  was  taken,  he 
could,  by  successive  treatments  and  enlarge- 
ments of  that,  draw  out  the  expression  and 
make  a  picture  that  would  be  satisfactory 
and  be  a  good   likeness  of  the  dead  boy. 
Thereupon  defendant,  upon  inquiry,  learned 
that  plaintiff  had  taken  the  group  picture 
and  had  the  negative;    and  defendant  then 
told  plaintiff  what  tbe  artist  had  said,  and 
asked  him  to  let  blm  have  the  negative  for 
the  purpose  of  enabling  the  artist  to  make 
a  satisfactory  lai:ge  picture  of  the  son.    De- 
fendant says  that  plaintiff,  who  was  merely 
a  commercial  photographer  and  not  an  artist, 
immediately   expressed   great   surprise  and 
sorrow  on  hearing  of  the  son's  death,  and 
also  passed  many  high  encomiums  upon  the 
young  man,  besides  expressing  his  own  per- 
sonal attachment  and  admiration  for  him, 
and  wound  up  by  saying: 

"Now,  don't  y^n  go  to  tbat  expense,  let  me 
make  your  picture  of  Sterling.  I  can  make 
yon  a  better  picture  than  anyb<wy." 

Defendant  was  led  to  believe  from  tbe  con- 
versation of  plaintiff  that  the  latter  was 
going  to  make  a  picture  free  of  charge  on 
account  of  his  acquaintance  with  and  affec- 
tion for  tbe  boy  and  because  the  latter  had 
frequently  employed  him  to  make  photo- 
graphs necessary  to  be  used  In  the  dty  coun- 
selor's office.  And  defendant,  believing  that 
on  this  account  the  plaintiff  would  be  well 
able  to  bring  out  in  the  large  picture  the 
true  expression  of  the  boy,  allowed  Mm  to 
undertake  the  work,  intending,  however,  to 
pay  him  for  his  work  If  It  should  prove  to 
be  satisfactory,  although  he  understood  that 
the  offer  was  to  do  It  without  pay  and  mere- 


4=>For  otber  coses  Me 
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ly  out  of  love  and  respect  on  the  part  of 
plaintiff  for  Ills  dead  friend. 

From  the  above  summary  of  what  the  re- 
spective parties  contend  was  the  arrange- 
ment between  them,  we  think  it  is  dear  that 
there  is  a  vital  difference  between  the  two 
as  to  the  nature  of  the  contract  The  plain- 
tiff's theory  is  that  the  agreement  was  mere- 
ly thbt  he  should  make  a  copy  of  the  small 
picture,  only  upon  a  larger  scale,  and,  if  It 
was  reasonably  accurate  as  a  mechanical 
piece  of  work,  he  was  entitled  to  receive  such 
sum  as  his  services  were  reasonably  worth, 
regardless  of  whether  the  pictures  were  good 
likenesses  of  the  boy  or  not.  Plaintiff's  In- 
structions, however,  did  not  ask  for  the 
reasonable  value  of  his  services  in  making 
the  pictures,  but  asked  for  the  "reasonable 
value  of  the  pictures."  We  attach  no  im- 
portance to  this,  however,  as  doubtless  the 
Jury  did  not  fall  to  understand  what  was 
meant,  since  in  one  of  the  instructions  the 
Jury  was  told  that  in  arriving  at  their  rea- 
sonable value  the  Jury  shall  take  Into  con- 
sideration the  character  and  kind  of  work 
and  the  skill  and  training,  if  any,  neces- 
sarily used  in  producing  said  pictures. 

Defendant's  evidence  is  to  the  effect  that 
plalntifTs  undertaking  was  something  consid- 
erably more  than  the  mere  making  of  an 
enlarged  copy  of  the  small  picture.  Accord- 
ing to  defendant's  evidence  plaintiff  under- 
took to  make  a  picture  that  would  bring  out 
the  true  expression  of  the  boy  and  be  a  good 
picture  of  him,  to  make  one  that  would  be 
"a  better  picture  than  anybody"  and  one  sat- 
isfactory to  defendant  According  to  defend- 
ant's evidence,  when  plaintiff  brought  the 
enlarged  picture  to  defendant  it  did  not  look 
like  bis  son,  was  not  as  much  like  him  as 
the  small  picture,  and  was  unnatural  and 
lifeless:  that  he  refu-sed  to  accept  the  pic- 
ture even  as  a  gift;  and  that  plaintiff  then 
said  he  knew  a  man  who  could  make  It  so  It 
would  be  satisfactory.  Etefendant  objected, 
saying  if  the  picture  were  taken  to  a  stranger 
to  work  on  he  would  have  to  charge  for  his 
work.  Plaintiff  replied,  to  leave  the  matter 
of  cost  to  him,  but  defendant  said  no,  he 
wanted  to  know  what  would  be  the  cost  of 
having  such  man,  an  artist  to  make  the  pic- 
ture satisfactory  and  a  good  likeness.  Plain- 
tiff said  It  would  be  something  from  $12  to 
$15,  and  defendant  said  tliat  would  be  all 
right;  he  would  not  mind  paying  as  much 
as  $25,  provided  the  picture  was  a  good  like- 
ness and  satisfactory  to  him.  Whereupon 
the  plaintiff  took  the  picture  away  and,  after 
having  another  man  work  on  it  brought  it 
again  to  defendant.  Defendant's  testimony 
was  that  the  picture  was  a  caricature  of  the 
son,  that  the  hand  looked  like  a  deformity, 
and  the  entire  picture  was  so  unnatural,  life- 
less, and  so  unlike  the  son  as  to  be  a  source 
of  pain  to  look  at  Defendant  says  the 
plaintiff  said  he  could  take  the  picture  back 
and  have  the  artist  to  change  the  hand,  but 
defendant  said  that  would  not  remedy  the 


face  or  the  expression;  that  he  would  rather 
pay  plaintiff  what  he  had  been  out  on  the 
picture  if  he  (plaintiff)  would  allow  defend- 
ant the  use  of  the  negative;  that  plaintiff 
then  demanded  pay  for  both  of  the  pictures, 
saying  they  cost  him  $18,  refused  to  let  de- 
fendant have  the  negative,  and  shortly  there- 
after sent  defendant  a  bill  for  $40 ;  that  he 
(defendant)  never  accepted  the  pictures,  and 
plaintiff  did  nothing  for  nearly  five  years 
thereafter  and  until  after  defendant's  part- 
ner (who  heard  the  contract)  died,  and  then 
plaintiff  brought  this  suit  for  two  pictures  at 
$50  each  and  $30  Interest,  making  $130  in 
aU. 

There  was  evidence,  from  disinterested  wit- 
nesses for  defendant  who  were  acquainted 
with  the  son,  that  the  pictures  did  not  look 
like  him  at  all;  that  they  bore  no  resem- 
blance to  him ;  that  the  hand  In  the  lecture 
looked  Uke  a  deformity;  that  it  could  not 
be  known  from  looking  at  the  pictures  that 
tbey  were  Intended  for  him. 

Plaintiff  offered  evidence  tending  to  show 
that  the  pictures  were  reasonably  good  re- 
productions. 

It  is  apparent  that  the  parties  differ  radi- 
cally in  their  statements  as  to  what  the  con- 
tract was.  Plaintiff's  version  is  that  he  was 
employed  to  make  a  copy  of  the  small  pic- 
ture; that  the  difficulty  of  making  a  good 
likeness  was  realized  and  understood;  that 
he  did  not  agree  to  make  a  picture  satisfac- 
tory to  defendant,  but  only  to  do  the  best 
he  could  with  the  materials  at  hand;  and 
that  knowing  this,  defendant  told  him  to  go 
ahead.  On  the  other  hand,  defendant's  ver- 
sion is  that  the  picture  was  to  be  a  good  one. 
bringing  out  the  tme  expression  of  deceased, 
and  satisfactory  in  every  way  to  defendant. 

[1,  2]  The  subject-matter  of  the  contract  is 
one  involving  the  fancy,  good  taste.  Judg- 
ment and  sensibility  of  the  promisor,  the 
defendant  And  tf  the  contract  was  as  de- 
fendant says  it  was,  then,  in  such  cases, 
the  courts  have  held  that  the  question 
whether  the  article  came  up  to  the  require- 
ments of  'the  contract  is  not  for  the  Jury  but 
for  the  promisor  to  decide.  9  Cyc.  618,  619; 
Brown  v.  Foster,  113  Mass.  136,  18  Am.  Rei>. 
463;  Gibson  v.  Cranage,  39  Mich.  49,  33  Am. 
Rep.  351;  Zaleskl  v.  Clark,  44  Conn.  218.  26 
Am.  Rep.  446.  However,  defendant  did  not 
rest  his  case  upon  this  ground,  and  perhaps 
wisely  so.  The  question  of  what  was  the  con- 
tract was  submitted  to  the  Jury,  and  so  also 
was  the  question  whether  the  portraits  were 
such  as  would  have  been  reasonably  satis- 
factory to  a  reasonable  man.  Hence,  if  the 
Jury  were  properly  Instructed,  their  vwdict 
would  be  conclusive  of  the  case,  and  especial- 
ly as  to  what  the  contract  was. 

[3]  But  the  following  Instruction  was  giv- 
en for  defendant: 

"The  mere  fact  that  plaintiff  made  or  had 
made  the  pictures  in  controversy,  and  delivered 
the  same  at  the  defendant's  office,  docs  not  im- 
pose any  obligation  upon  defendant  to  pay  for 
them,  unless  tbey  were  accepted  as  being  satis- 
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factory,  and,  unless  the  jury  shall  believe  from 
the  «Tidence  defendant  did  accept  them  as  satis- 
factory, you  should  find  a  verdict  for  defend- 
ant" 

The  last  clause  of  this  Instrnction,  td  wit, 
"and,  nnleas  the  Jury  shall  believe  from  the 
evidence  defendant  did  accept  them  as  satis- 
factory, you  shonld  find  a  verdict  for  de 
fendant,"  amounts  to  a  peremptory  declara- 
tion from  the  bench  that  the  contract  was  as 
defendant  said  it  wns.  This  cannot  be  re- 
garded as  otherwise  than  as  prejudicial,  in 
view  of  the  sharp  conflict  between  the  two 
parties  over  the  nature  of  the  contract. 

[4,  5]  It  should  also  be  observed  that  the  an- 
swer of  defendant  does  not  set  up  the  defense 
that  the  pictures  were  to  be  satisfactory  to 
defendant,  and  therefore  the  instruction  may 
be  said  to  be  outside  of  the  pleadings.  It  is 
tme,  the  case  arose  in  the  justice  court; 
bnt,  as  defendant  chose  to  file  an  answer,  it 
should  contain  all  the  defenses  Intended  to  be 
relied  upon.  It  would  be  better  to  amend 
the  answer  before  another  trial  in  order 
that  there  may  be  no  question  as  to  the  right 
to  raise  that  defense. 

[6]  It  is  urged  that  the  record  shows  the 
verdict  to  be  for  the  right  party,  and  there- 
fore the  judgment  should  not  be  reversed 
even  though  there  may  be  error  in  the  rec- 
ord. If  we  were  the  triers  of  the  facts,  we 
would  be  inclined  to  hold  that  the  verdict' 
is  for  the  right  party  upon  the  whole  record. 
But,  the  trouble  is,  the  question  whether  the 
verdict  is  for  the  right  party,  or  not,  depends 
upon  what  was  the  nature  of  the  contract. 
Tliat  was  exclusively  a  matter  foi:  the  jury 
to  determine,  and  the  error  in  the  above- 
quoted  instruction  lies  in  the  fact  that  the 
instruction  told  the  jury  to  find  for  defend- 
ant unless  they  found  he  acc^ted  the  pic- 
tures as  satisfactory,  which  was  the  same 
as  saying  the  contract  was  that  the  idctures 
were  to  be  satisfactory  to  defendant. 

For  the  error  noted,  the  Judgment  must  be 
reversed,  and  the  cause  again  r«nanded  for 
a  new  triaL  It  Is  so  ordered.  The  other 
Judges  concnr. 


MASON  T.  COMMERCE  TRUST  CO. 
(No.  11823.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

Fd>.  7.  1916.    Rehearing  Denied 

March  0,  191d.) 

1.  Appeal  add  Ebbob  «s>864(6)  —  Ravixw— 
Granting  New  Tkiaxi—Keabons  or  TaiAi. 

CotTBT. 

Where  the  trial  court  granted  a  new  trial 
without  giving  reasons,  the  order  will  be  Kt- 
firmed  if  the  motion  contains  any  sufficient  rea- 
son for  it. 

[Ed.  Nolo. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  »123,  3424;  Dec.  Dig.  <3=> 
S54(«).] 

2.  Principal  ard  Agent  ^=3136(4)— Rbcot- 

EBY  OF  PaYUBNTS  —  MiSTAKB— PaTMKNT  TO 

Agent. 

Wliere  money  is  paid  to  an  agent  for  col- 
lection through  a  mutual  mistake  of  the  agent 


and  the  payer,  the  fact  that  the  agent  bad 
paid  it  over  to  its  principal  before  being  notified 
of  the  mistake  is  no  defense  to  recovery  of  the 
payment,  even  if  the  payer  was  negligent  in 
failing  to  see  that  the  i>aymait  was  one  he 
owed. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  i  480;   Dec.  Dig.  €=»136(4).] 

3.  Payment  <S=»85(1)  —  Recovebt  of  Pay- 
ments—Mistake— Mutitai,ity. 

The  mistake  of  one  party  in  making  a  pay- 
ment will  not  entitle  him  to  relief  in  action  at 
law  unless  it  was  induced  by  the  fraud  of  the 
one  not  making  the  mistake. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  K  272,  275,  27»;    Dec.  Dig.  <S=>85 

4.  APPEAi  AND  Ebbob  <©=»&77(8)  —  R«visw— • 
Gkantinq  of  New  Trial. 

An  order  of  the  trial  court  granting  a  new 
trial  cannot  be  reversed  on  appeal  unless  the 
evidence  conclusively  shows  it  to  have  been  er- 
roneous. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  (3ent  Dig.  $  3SC2 ;  Dec.  Dig.  <3=9977(3).] 

6.  Payment  «=»8.5(1)  —  Recoveky  —  Payment 
TO  Agent— Mutuality  of  Mistake. 

Where  plaintiff  by  mistake  paid  to  an  agent 
for  collection  two  coupons  for  the  same  amount 
and  due  at  the  same  time  as  two  coupons  on 
mortgages  covering  his  property,  but  which,  in 
fact,  were  on  mortgages  covering  other  property, 
the  mistake  of  the  forwarder  of  the  coupons  in 
directing  the  agent  to  notify  plaintiff  did  not 
become  tlie  mistake  of  the  affent  when  it  failed 
to  state  that  it  was  acting  as  agent,  where  there 
was  nothing  in  the  coupons  to  apprise  the  agent 
of  the  mistake  or  from  wbidi  it  could  have  dis- 
covered it 

[Ed.  Note. — ^For  other  cases,  see  Poyment, 
Cent  Dig.  {{  272,  275,  279;  Dec.  Dig.  <S=85 
(1).] 

6.  Principal  and  Agent  iS=»136(4)  —  Pay- 
ment to  Agent— Recovery— Knowledge  of 
Agency. 

Money  paid  by  mutual  mistake  to  one 
known  to  be  acting  as  agent  cannot  be  recover- 
ed from  the  agent  after  he  had,  without  knowl- 
edge of  the  mistake,  accounted  to  his  principal. 
[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  t  480;   Dec.  Dig.  «=9l3G(4).] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Clyde  WUcox,  Judge. 

"To  be  officially  published." 

Action  by  O.  R.  Mason  against  the  Com- 
merce Trust  Company.  Prom  an  order  of  the 
circuit  court  on  appeal  from  a  Justice  court 
sustaining  defendant's  motion  for  a  new  trial 
after  verdict  for  plaintiff,  plaintiff  appeals. 
Affirmed. 

Amos  A.  Knoop  and  James  Fairweather, 
both  of  Kansas  City,  for  appellant  B.  C. 
Howard  and  Lynn  Webb,  both  of  Kansas 
City,  for  respondent 

TRIMBLE,  J.  [1]  This  is  an  action  orig- 
inating In  a  justice  court  to  recover  money 
paid  under  mistake.  The  jury  found  for 
plaintiff,  and  the  court  sustained  defendant's 
motion  for  new  trial.  The  abstract  of  the 
record  merely  recites  that  the  motion  for 
new  trial  was  sustained,  and  does  not  copy 
the  order  made.  As  the  abstract  contains 
no  reason  for  the  granting  of  a  new  trial,  we 
presume  the  court  omitted  to  give  any  rea- 
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son  or  teasons  therefor.  Howerer,  If  the  mo- 
tion for  new  trial  contains  any  sufficient  rea- 
son, or  reasons  shown  by  the  record  for  the 
granting  of  a  new  trial,  the  appellate  court 
will  affirm  the  mling.  Benjamin  v.  Metro- 
politan Street  Railway  Company,  245  Mo. 
598,  loc.  clt  610,  151  S.  W.  91 ;  State  ex  rel. 
V.  Thomas,  245  Mo.  65,  149  S.  W.  318. 

The  money  sought  to  be  recovered  was  the 
amount  of  two  semiannual  Interest  coupons 
of  $43.75  each  which  plalntUC  paid  to  de- 
fendant, thinking  they  were  the  Interest  cou- 
pons belonging  to  debts  secured  by  two  in- 
,  cumbrances  on  two  lots,  respectively,  which 
he  bad  bought  subject  thereto.  It  afterwards 
turned  out  that  the  coupons  he  paid  were  not 
on  his  property,  but  on  the  property  of  an- 
other. 

The  couiwns  which  were  on  platntlfTs  prop- 
erty, and  which  he  was  intending  to  pay, 
were  for  $43.75,  the  same  amount  as  the  oth- 
ers, but  were  both  signed  by  SKhel  Spence, 
and  both  made  payable  to  the  Commerce 
Trust  Company,  or  bearer.  Of  the  two  he 
paid,  however,  one  was  signed  by  Ethel 
Spence,  and  the  other  by  Bernard  J.  Smith. 
One  was  payable  to  the  Commerce  Trust 
Company,  or  bearer,  and  was  indorsed  by  the 
First  State  Bank  of  Kansas  City,  Kan.  The 
other  was  payable  to  bearer  at  the  Security 
State  Bank  of  Bosedale,  Kan. 

Some  time  prior  to  the  payment  of  the 
coupons  the  defendant  received  them  for  col- 
lection from  the  First  State  Bank  of  Kansas 
City,  Kan.,  with  a  pencil  memorandum  there- 
on to  "notify  O.  R.  Mason,  129  Olive."  De- 
fendant immediately  turned  them  over  to  its 
"city  collection  department"  This  depart- 
ment, pursuant  to  the  direction  contained  in 
the  memorandum  on  the  coupons,  proceeded 
to  "notify  O.  R.  Mason,  129  Olive,"  by  send- 
ing written  notices  to  plalntlfF  which  on  their 
face  showed  they  came  from  defendant's 
"city  collection  d^Murtment,"  that  the  cou- 
pon would  be  due  Nov.  1, 1912.  Plaintiff  pre- 
sented the  two  notices  at  the  "city  c<dlection" 
window  of  defendant's  banking  house  and 
paid  and  received  the  two  coupons.  After- 
wards, upon  receiving  notice  from  Mr.  Sher- 
ard,  the  holder  of  the  right  coupons,  to  pay 
them,  plaintiff  discovered  his  error  in  paying 
the  other  two,  and  went  to  defendant  about 
it  Defendant  however,  had  by  this  time 
accounted  to  the  Kansas  bank  and  so  inform- 
ed plaintiff.  The  latter  then  went  to  the 
Kansas  bank,  and  seems  to  have  obtained  a 
promise  from  one  Simpson,  who  seems  to 
have  owned  the  two  coupons  which  plaintiff 
unintentionally  paid,  that  he  would  refund 
the  money,  but,  as  he  failed  to  do  so,  plaintiff 
brought  this  suit  against  defendant  to  recov- 
er it 

[2,  S]  There  is  no  question  but  that  the  de- 
fendant bank  was  not  the  owner  of  the  cou- 
pons, but  was  merely  an  agent  in  collecting 
them,  and  that  it  has  paid  the  money  col- 
lected over  to  the  Kansas  bank,  and  did  so  in 
good  faith  before  It  had  any  notice  of  there 


being  any  mistake.  This,  however,  would 
make  no  difference  if  the  mistake  were  mn- 
tual,  that  is,  if  the  defendant  bank  had  made 
a  mistake  as  well  as  the  plaintiff;  and  this 
would  be  true  regardless  of  plainttfTs  lade  of 
care  or  prudence  in  failing  to  see  that  they 
were  not  the  coupons  he  was  required  to  pay. 
Koonts  V.  Central  National  Bank,  61  Ma  275. 
But  so  far  as  anything  the  defendant  bank 
itself  did,  it  made  no  mistake,  since  it  merely 
obeyed  directions  in  notifying  plaintiff,  and 
bad  no  meaxrn  of  ascertaining  that  the  cou- 
pons were  not  the  ones  plaintiff  was  obligat- 
ed to  i>ay.  The  mistake  of  one  party  to  a 
contract  will  not  entitle  him  to  relief,  in  an 
action  at  law,  unless  it  appears  that  his  mis- 
take was  induced  by  the  fraud,  or  misconduct 
amounting  to  fraud,  on  the  part  of  the  one 
who  did  not  make  the  mistake.  Miller  v. 
Missouri  Fire  Brick  Co.,  139  Mo.  App.  25,  loc. 
clt  34,  119  8.  W.  976;  Norton  v.  Bohart  105 
Mo.  615,  loc.  dt  630,  16  S.  W.  59S.;  McCor- 
mack  V.  Lynch,  69  Mo.  App.  524;  Benn  v. 
Fritchett  163  Ma  560,  68  S.  W.  1103.  There 
is  no  claim  that  the  defendant  bank  used 
fraud  or  persuasion  to  induce  plaintiff  to  pay 
said  coupons.  In  fiict  such  is  expressly  dis- 
claimed. 

[4]  But  plaintiff  says  the  Kansas  bank,  or 
whoever  owned  the  two  coupons  which  plain- 
tiff erroneously  paid,  made  a  mistake  in  plac- 
ing thereon  the  direction  to  "notify  O.  R.  Ma- 
son," and  tliat  A<uch  mistake  became  the  mis- 
take of  the  defendant  bank,  because  It  did 
not  disclose  to  plaintiff,  when  the  coupons 
were  paid,  the  fact  that  it  was  acting  as  an 
agent  The  record  dlsdoses  that  the  defend-, 
ant  bank  did  not  tell  plaintiff  who  was  the 
particular  owner  of  the  coupons;  but  whether 
or  not  the  plaintiff  knew,  or  had  knowledge 
of  facts  sufficient  to  cause  him  to  know,  that 
the  defendant  bank  was  acting  as  agent,  and 
was  not  the  owner  of  the  coupons,  does  not 
seem  to  have  been  made  an  issue  in  the  case, 
though  there  is  sufficient  evidence  in  the  case 
to  make  that  a  jury  question,  if  that  issue  U 
material  and  controls  the  rights  of  the  par- 
ties. Hence,  even  if  it  be  conceded  that  the 
failure  of  the  bank  to  disclose  to  plaintiff 
that  it  was  an  agent,  and  not  a  principal,  will 
prevent  the  bank  from  escaping  cm  the 
ground  that  it  in  good  faith  accounted  to  its 
principal  before  notice  of  any  mistake,  still 
we  could  not  say  that  the  evidence  conclu- 
sively shows  that  the  defendant  dealt  with 
plaintiff  as  if  It  were  a  principal  and  owned 
the  coupons  Itself,  and  therefore  we  cannot 
grant  appellant's  prayer  to  reverse  the  trial 
corrt's  action  and  direct  a  reinstatement  of 
the  verdict  and  a  judgment  thereon. 

[S]  But  the  principle  here  contended  for 
by  plaintiff  does  not  seem  to  us  to  tie  appli- 
cable to  the  facts  of  this  case.  The  cases 
dted  by  plaintiff  on  this  pdnt  are  either 
where  the  agent  contracted  in  hia  own  name, 
and  thereby  induced  the  other  party  to  act 
or  where  there  was  some  conduct  on  the  part 
of  the  agent  whereby  he  was  estopped  to 
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Claim  that  he  was  anything  other  than  tie  ap- 
peared to  he,  namely,  a  principal.  The  mis- 
take of  fact  which  will  enable  one  party  to  re- 
cover money  paid  thereunder  must  be  a  mn- 
tnal  mistake  of  fact,  as  to  which  both  are 
equally  bound  to  Inquire.  Oanal  Bank  t. 
Bank  of  Albany,  1  HUl  (N.  T.)  287.  If  It  is 
not  one  concerning  which  both  are  equally 
bound  to  Inquire,  how  can  it  be  said  to  be  a 
mutual  mistake?  Of  course,  there  may  be 
cases  where  this  might  be,  but  how  can  there 
be  a  mutual  mistake  under  the  circumstances 
of  this  case?  The  defendant  bank  had  no 
means  of  knowing  or  of  ascertaining  that 
these  were  not  the  coupons  the  plaintiff  was 
to  pay.  The  coupons  were  genuine,  but  were 
not  the  particular  coupons  plaintiff  was  in- 
terested In,  and  there  was  nothing  aboat  them 
to  disclose  to  defendant  that  such  was  the 
case.  It  is  not  like  where  a  bank  collects 
paper  upon  which  there  Is  a  forged  indorse- 
ment of  the  name  of  the  payee,  for  the  very 
presentation  of  the  paper  for  payment  la  a 
representation  that  these  signatures  are  gen- 
uine, and  the  genuineness  of  the  signature  is 
a  matter  about  which  both  parties  should 
inquire. 

[  S]  But,  even  If  the  mistake  herein  were  mu- 
tual, yet,  if  the  fact  that  defendant  was  acting 
as  agent  was  known  to  plaintiff,  and  defend- 
ant had  In  good  faith,  prior  to  any  knowledge 
of  plaintiff's  mistake,  accounted  to  its  princi- 
pal, It  Is  relieved  of  liability.  In  Koontz  t. 
Central  National  Bonk,  51  Mo.  273,  loc.  dt. 
277,  It  Is  said: 

"The  ceneral  rule  undoubtedly  is  that,  if  a 
party,  woo  pays  money  to  an  agent  for  the  use 
of  his  principal  becomes  entitled  to  recall  it,  he 
may,  upon  notice  to  the  agent,  recall  it,  pro- 
vided tne  agent  has  not  paid  it  over  to  his  prin- 
cipal, and  also  provided  no  change  has  taken 
place  in  the  situation  of  the  agent  since  the 

Sayment  to  him  before  sncfa  notice.  Therefore, 
'  the  money  has  been  paid  over  to  the  prind- 
Bal  before  notice  of  recall,  the  agent  will  not  be 
able,  unless,  indeed,  the  receipt  of  the  money 
by  the  agent  was  obviously  fraudulent  and  il- 
legal, or  Bis  anthwity  to  receive  it  was  known 
t'>  himself  to  be  void." 

The  reason  this  case  Is  not  in  point  for 
plaintiff  is  that  the  draft  sent  to  the  defend- 
ant In  that  case  was  drawn  upon  one  person, 
but,  through  mistake  of  the  defendant  bank, 
was  presented  to  another,  who  paid  it  by  mis- 
take. Thus  there  was  a  mistake  on  the  part 
of  both,  or,  in  other  words,  a  mutual  mistake. 
The  Judgment  of  the  trial  court  awarding 
a  new  trial  Is  affirmed.  The  other  Judges 
concur. 


GOLDMAN  V.  NEW  JERSEY  FIDELITY  & 

PLATE  GLASS  INS.  CO.     (No.  11856.) 

(Kansas  Olty  Court  of  Appeals.     Missouri. 

Feb.  21,  1916.) 

InsTJRANOX   «=>66SaO)  —  Btraaij^T   Ihsub- 

ARCl  —  AonONS— BVIOBNCB— QUSSTION     FOB 
JVBT. 

Evident  held  to  sustain  the  allegations  of 
the  petition,  seeking  recovery  under  a  policy  of 
burglary  insurance,  that  a  safe  was  broken  in- 


to with  tools  in  the  specific  manner  required  by 
the  policy  for  the  attaching  of  the  insurance 
company's  Uabilitr,  so  as  to  require  submission 
of  that  issue  to  the  jury. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1744,  1762;  Dec.  Dig.  «=> 
668(10).] 

Appeal  from  Glrcnlt  Court,  Jackson  Coun- 
ty; Daniel  El  Bird,  Judge. 

"Not  to  be  officially  published." 

Action  by  C.  Goldman  against  the  New 
Jersey  Fidelity  &  Plate  Glass  Insurance 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

Ed  B.  Yates,  of  Kansas  City,  for  appel- 
lant Hany  Frledberg,  of  Kansas  CXty,  for 
respondent. 

TRIMBLB,  J.  This  suit  was  upon  a  policy 
of  burglary  Insurance  covering  property, 
money,  and  Jewelry  while  contained  In  a 
certain  fireproof  saffe.  The  policy  contained 
a  clause  that  thie  company  should  be  liable 
for  loss  of  any  such  property  "unless  the 
same  shall  have  been  feloniously  abstracted 
from  the  burglar-proof  part  of  the  safe  de- 
scribed In  the  schedule  after  entry  into  said 
burglar-proof  part  shall  have  been  gained 
by  the  use  of  tools  or  explosives  directly 
upon  the  said  burglar-proof  part  as  well  as 
upon  the  fireproof  part,  if  any,  of  said  safe." 
Plaintiff  obtained  a  verdict,  upon  which  the 
ooort  rendered  Judgment,  and  defendant  ap- 
pealed. The  sole  ground  of  the  appeal  Is 
that  there  was  not  sufficient  evidence  of  the 
use  of  tools  or  explosives  directly  upon  said 
safe,  as  required  by  the  policy,  to  make  the 
use  thereof  a  questicm  for  the  ]ui7  or  to  au- 
thorize the  court  to  submit  such  question  to 
the  Jury.  A  reading  of  the  record,  however, 
discloses  that  there  was  ample  evidence  tend- 
ing to  show  the  use  of  tools  and  explosives 
upon  the  safe  in  order  to  require  the  submis- 
sion of  the  case  to  the  Jury. 

Plaintiff's  evidence  is  to  the  effect  that  the 
money  and  property  stolen  were  placed  in  the 
safe  the  night  before  the  alleged  burglary 
and  the  safe  locked;  that  the  door  of  the 
safe,  before  the  burglary,  was  in  perfect  con- 
dition. During  the  night  an  employe  in  a 
nearby  store,  who  slept  upstairs  over  his 
employer's  store  and  two  doors  from  the 
plaintiff's  i^ce  of  business,  heard  a  noise 
and  went  down  and  looked  around,  but,  t^ilnk- 
Ing  the  noise  came  from  across  the  street, 
went  back  to  bed,  when  he  again  heard  the 
noise  but  it  finally  ceased.  The  next  morning 
plaintiff's  place  of  business  was  opened  by  an 
employe,  Harry  Davis,  about  a  quarter  after 
7.  The  back  door  was  open.  The  sill  had 
marks  on  it  where  the  door  had  been  prized 
open,  and  the  bar  of  wood  used  to  fasten  the 
door  shut  was  broken  in  two.  The  safe  was 
standing  open,  and  on  the  handle  of  the  safe, 
by  means  of  which  the  bolt  to  the  combina- 
tion lock  was  thrown,  there  were  "three  or 
four  marks  on  it  where  it  looked  like  it  had 
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been  hit  with  a  chisel,  or  something."  Fai> 
tber  on  the  witness  said  these  marks  looked 
like  cuts  made  by  a  chisel.  The  Inside  of  the 
safe  was  torn  up,  and  the  small  box  Inside 
the  safe  was  torn  out  and  lying  upside  down 
on  the  floor.  Other  witnesses  testified  to  the 
handle  or  knob  that  is  turned,  as  distinguish- 
ed from  the  combination,  ha'^ing  four  or  five 
marks  on  it,  and  there  were  papers  on  the 
floor  scattered  all  around  the  safe.  The 
books  were  out  on  the  floor,  "and  the  inside 
looked  like  it  had  been  hammered  down  with 
something;  the  boxes  were  laying  on  the 
floor."  On  cross-examination  one  witness 
said  the  combination,  which  is  the  round 
piece  haying  numbers  on  It,  had  marks  on  it 
as  well  as  on  the  locks.  When  asked  what 
he  meant,  be  replied:  "I  mean  the  little 
streaks  about  that  big  which  has  been  knock- 
ed on  both  of  them."  Later  on  he  said  these 
were  on  the  knob,  and  also  the  combination, 
and  that  the  marks  were  "like  if  you  cut 
with  a  hatchet"  He  also  said  that  the  com- 
bination "Just  turned,  and  you  couldn't  open 
the  lock." 

A  police  officer  who  reached  the  store  short- 
ly after  the  burglary  was  discovered  testified: 

"I  saw  the  safe  about  two-thirds  of  the  way  to 
the  rear  of  the  building  on  the  east  side.  The 
safe  was  facing  to  the  rear.  The  door  was  open. 
The  knob  where  the  handle  that  throws  the  bolt 
ia  was  bent  slightly,  possibly  between  one-eighth 
and  a  quartet  of  an  inch  downward  from  the 
socket  that  it  fits  into  in  the  safe  door.  The 
safe  door  was  open,  and  the  interior  of  the  safe 
was  nearly  wrecked.  •  •  •  The  interior  of 
the  safe,  the  woodwork,  was  split,  and  the  small 
compartinent,  about  five  inches  square,  with  a 
lock  in   it,   had   been   pulled    out   and   broken. 

•  *  *  TiTie  small  compartment  I  then  spoke 
of  was  on  the  floor,  and  on  top  of  a  lot  of  pa- 
pers that  were  scattered  around  in  front  of  it. 

*  •  •  On  the  handle  that  throws  the  bolt 
in  and  out,  on  the  top  of  it,  there  were  four  or 
five  indentations ;  it  looked  like  it  might  have 
been  struck  with  a  hammer  or  some  blunt  in- 
strument." 

Speaking  of  the  knob  and  handle  on  the 
combination  lock  and  the  indentation  thereon, 
he  said  it  looked  "as  if  it  bad  been  struck 
with  a  hammer,  or  some  kind  of  a  flat,  heavy 
instrument,  and  this  knob  was  bent  down 
slightly,  80  that  the  top  part  of  it  was  one- 
eighth  to  a  quarter  of  an  inch  away  from 
that,  pulled  from  the  socket  it  set  in,"  and 
that  the  bolts  were  sticking  out 

Another  witness  for  plaintiff,  a  city  detec- 
tive, testified  that  he  went  there  at  the  com- 
mand of  the  chief  of  detectives  to  Investigata 
the  burglary,  and  found  the  safe  door  "bust- 
ed <v)en."  Upon  objectlpn  this  was  excluded. 
He  then  testified  that  the  outside  door  of  the 
safe  was  open;  "the  inside  of  the  safe  was 
broken  up,  laying  around  and  busted  up." 
"The  handle  bad  been  hammered  with  some- 
thing ;  I  don't  know ;  there  were  some  ham- 
mer marks,  or  some  kind  of  mariis  on  there, 
four  or  Are  of  them."  Another  witness  tes- 
tified to  marks  on  the  handle  like  it  had  been 
hammered  with  something. 


Witnesses  Cor  defendant,  on  the  other 
hand,  testified  that  they  saw  no  marks  im 
the  handle  or  combination,  and  a  representa- 
tive of  the  manufacturers  of  the  safe  testified 
as  an  expert  that,  in  his  opinion,  the  safe 
could  not  be  opened  or  the  bolts  pushed  back 
by  beating  on  the  handle,  though  he  admitted 
he  had  never  tried  it  to  see  whether  it  could 
be  done  or  not  But  a  safe  expert  of  18 
years'  experience  testified  for  plaintiff  that 
by  turning  this  safe  on  its  side  or  bottom 
and  then  striking  blows  upon  the  front  part 
of  the  handle  would  cause  the  bolts  locking 
the  safe  to  fall  back  from  their  positions  and 
leave  the  safe  unlocked. 

Clearly  the  foregoing  evidence  left  It  a 
question  for  the  Jury  to  say  whether  entry 
had  been  gained  by  the  use  of  tools  or  ex- 
plosives directly  upon  said  safe.  Defendant 
however,  says  that  no  one  expressly  stated 
that  the  marks  on  the  handle  were  not  there 
before  the  burglary,  and  hence  there  Is  no  evi- 
dence that  tools  were  used  thereon  in  effect- 
ing entry  to  the  safe.  Even  if  we  were  to  ad- 
mit the  soundness  of  the  position  taken  had 
the  evidence  been  silent  on  that  question, 
still  we  cannot  allow  the  point  in  defendant's 
favor,  because  the  evidence  of  the  use  of 
tools  applied  directly  to  the  safe  shows  that 
the  witnesses  were  describing  the  unusual 
things  they  found  there  the  next  morning, 
and  the  Indentations  on  the  knob  of  the  han- 
dle and  the  bent  bolt  were  among  them. 
Again,  plaintiff.  In  testifying  to  what  was 
found  and  as  to  the  marks  on  the  bolt  and 
handle,  said  she  saw  the  marks,  and  that  it 
looked  like  that  was  where  the  robbery  came 
from.  Under  all  these  facts  It  cannot  be 
.said  that  there  was  no  substantial  evidence 
upon  which  the  Jury  could  base  their  verdict 

The  Judgment  is  aSirmed.    All  concur. 


KELLER  V.  BLUBTON.  (No.  1598.) 

(Springfield   Court  of   Appeals.     Hissoari. 
March  11, 1916.) 

1.  MAcrm  AND  SKBVAifT  «=>296(1)— Injubub 
TO   Sebvants  —  Actions  —  Defenses  — 

CONTBIBDTOKY  NEGLIGENCE. 

Instruction,  in  action  for  injuries  to  serv- 
ant while  cranking  master's  automobile,  kM 
not  erroneous  for  covering  the  whole  case  and 
omitting  the  defense  of  contributory  negligence, 
where  it  required  a  finding  that  plaintiff  was  ex- 
ercising due  care,  especially  in  new  of  otiier  in- 
structions given  on  defendant's  case. 

[Ed.   Note. — For  other   cases,   see   Municipal 
Corporations,  Cent  Dig.  |  1180;  Dec.  IHg.  $=> 

2.  Master  and  Ssbvant  «=»295(1)— Irjubees 
TO  Servant— Actions— Instbuctioks— As- 
sumption OF  Risk. 

Where  the  servant  sued  for  injuries  in 
cranking  the  master's  automobile,  and  the  court 
instructed  that  if  the  injury  was  the  result  of  a 
mere  accident  for  which  no  one  was  to  blame  or 
of  an  unknown  cause  or  any  cause'  other  than 
the  act  of  defendant  advancing  the  spark  throt- 
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tie  to  find  for  the  master,  the  defenge  of  Bssomiv 
tion  of  riak  was  safficiently  presented. 

fEd.  Note. — For  other  cases,  see  Mnnicjpal 
Corporations,  Cent.  Dig.  §|  1168,  1169,  1179; 
Dec  Dig.  <8=3295(1).] 

S.  Mastzb  and  Sebtant    4=3278(5)  —  Inju- 

BIKS  TO  SXBVANr— NXaUOENCX  OS  Masteb— 
EVIDKNCE. 

In  an  action  for  injuriee  to  a  servant  while 
.cranking  an  automobile,  evidence  held  insuffi- 
cient to  show  that  the  master  negligently  ad- 
vanced the  spark  of  an  automobile,  thus  causing 
a  back-firing  of  the  engine,  and  breaking  tlie 
arm  of  the  servant. 

[E^  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  |  9ei;  Dee.  Dig.  «s» 
278(5).] 

4.  Mabteb  and  Sbbvant  «5>235<2)— Injubikb 

TO  SKKVANT— CONTBIBUTOBY  NkOLIOENCB. 

Where  the  servant  and  the  master  and  a 
third  person  had  been  trying  to  start  an  anto 
engine,  changing  the  spark  and  the  throttle  fre- 
quently, the  servant  differing  with  the  master  as 
to  the  proper  position,  and  the  servant  was  in- 
jured by  the  back-firing  of  the  engine,  he  was 
not  entitled  to  rely  on  having  the  spark  throttle 
where  be  bad  placed  it,  and  it  was  negligence  for 
him  to  fail  to  ascertain  its  position. 

(Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  t  711 ;  Dec.  Dig.  «=»235(2).] 

Appeal  from  Circuit  Court,  Jasper  County ; 
J.  A.  Perkins,  Judge. 

Action  by  J.  B.  Keller  against  L.  E.  Blur- 
ton.  Judgment  for  plaintiff,  and  defendant 
appeals.    Beversed. 

Haywood  Scott,  of  Joplln,  for  appellant. 
F.  E.  Iiee  and  Pearson  &  Butts,  all  of  Joplln, 
tor  respondent. 

STCROIS,  J.  Tbe  plaintiff  sues  for  per- 
sonal injuries  received  while  trying  to  crank 
an  automobile  belonging  to  defendant  by 
reason  of  the  machine  "kicking  back,"  caus- 
ing tbe  crank  handle  to  suddenly  strike  bis 
arm  and  break  it.  The  plaintiff  was  In  de- 
fendant's employ,  and  charges  that  defend- 
ant's negligence  was  the  cause  of  the  injury 
in  the  following  manner: 

"That  it  was  the  duty  of  the  defendant  to  ex- 
ercise all  reasonable  care  to  avoid  injuring  plain- 
tiff while  so  working,  and  to  avoid  the  careless 
operation  of  the  machinery  of  said  automobile  so 
as  to  cause  the  same  to  be  dangerous  or  cause 
injury  to  plaintiff.  But  plaintiff  says:  That 
defendant  wholly  failed  in  his  said  duty,  and 
while  plaintiff  was  engaged  in  the  work  of 
cranking  the  said  machine,  and  his  attention 
was  entirely  occupied  therewith,  the  said  de- 
fendant carelessly  and  neRli):ently  manipulated 
and  turned  the  lever  controlling  the  electrical 
firing  attaduient  of  the  engine  so  as  to  cause  the 
firing  of  the  gas  charge  in  the  cylinders  before 
the  pistons  in  such  cylinders  had  completed  the 
cycle  of  the  turning  machinery,  causing  the  mo- 
tor force  of  the  explosion  to  drive  the  engine 
backward,  and  to  cause  the  crank  which  plain- 
tiff was  turning  to  'kick'  and  drive  backward 
with  great  force.  That  in  consequence  and  as 
tbe  direct  result  of  defendant's  carclcRsness  in 
advancing  the  spark  lever  as  aforesaid,  while 
plaintiff  was  trying  to  start  said  gasoline  engine 
by  the  turning  of  said  crank,  the  same  was 
caused  to  'kick'  violently  backward  with  such 
force  and  suddenness  as  to  break  plaintiif's  arm, 
and  bruise  and  strain  his  arms  and  body.  Thait 
defendant  well  knew  of  the  dangers  and  possible 


consequences  of  his  said  careless  action,  and 
plaintiff  was  whc^ly  ignorant  that  defendant  had 
so  manipulated  said  levers,  and  would  never 
have  undertaken  so  dangerous  a  task  under  such 
circumstances." 

The  answer  contains  a  general  denial,  and 
charges  assumption  of  risk  and  contributory 
negligence,  in  that  the  plaintiff  bad  so  ad- 
Justed  and  timed  tbe  magneto  as  to  make  It 
dangerous  to  crank  this  car;  that  plaintiff 
gripped  the  crank  handle  firmly  near  the 
middle,  instead  of  holding  it  loosely  near  the 
end ;  that  plaintiff  was  negligent  in  not  ob- 
serving that  the  spark  control  was  too  far 
advanced,  making  it  dangerous  to  crank  the 
machine.  Plaintiff'  got  Judgment  for  $300, 
from  which  defendant  appeals. 

[1]  It  will  be  noted  that  the  one  charge  of 
negligence  In  the  petition  is  that  defendant, 
while  plaintiff  was  engaged  in  trying  to  crank 
this  car  and  without  plaintiff's  knowing  it, 
advanced  the  spark  lever  to  a  position  which 
caused  a  premature  firing  of  the  gas  charges, 
or  "Imck-firlng,"  as  it  is  called,  whereby  the 
engine  was  driven  backward  or  caused,  to 
"kick."  This  question  was  submitted  to  the 
Jury  on  an  instruction  for  plaintiff  which 
we  find  without  objection.  By  it,  In  order 
to  find  for  plaintiff,  the  Jury  was  required 
to  find  that,  while  tbe  plaintiff  was  engaged 
in  cranking  tbe  automobile  and  without  bis 
knowledge,  the  defendant  carelessly  and  neg- 
ligently readjusted  the  spark  lever  so  as  to 
cause  a  premature  firing  of  the  gas  charges 
In  tbe  engine,  and  thereby  caused  the  pis- 
tons to  react  and  reverse  the  motion  of  the 
crank  in  plaintiff's  hand  so  as  to  "kick" 
him;  that  thereby  the  cranking  of  the  ma- 
chine was  rendered  dangerous  and  more  than 
ordinarily  unsafe,  and  that  defendant  knew 
or  could  have  known  by  reasonable  diligence 
of  such  dangerous  condition;  that,  while_ 
exercising  ordinary  care  on  plaintiff's  part,' 
the  crank  of  the  machine  was  caused  to  vio- 
lently react  and  "kick"  the  plaintiff,  thereby 
injuring  him ;  and  that  such  injury  was 
caused  by  said  carelessness  and  negligence 
of  tbe  defendant 

This  instruction  Is  criticized  as  being  one 
covering  the  whole  case  and  Ignoring  the  de- 
fense of  contributory  negligence.  It  requires, 
however,  that  the  Jury  find  that  plaintiff  was 
"exercising  ordinary  care  on  bis  part."  Oth- 
er instructions  given  for  defendant  instruct- 
ed tbe  Jury,  In  the  manner  requested  by  de- 
fendant, as  to  the  various  phases  of  plain- 
tiff's alleged  contributory  negligence,  and  that 
if  the  Jury  found  that  plaintiff  was  so  neg- 
ligent, and  that  bis  negligence  was  tbe  sole 
cause  of  or  combined  with  defendant's  negli- 
gence causing  plaintiff's  injury,  to  find  for 
defendant.  This,  under  the  repeated  rulings, 
is  sufficient.  Melly  v.  Railroad,  215  Mo.  667, 
587,  114  S.  W.  1013;  Anderson  v.  Railway 
Co.,  161  Mo.  loc.  dt  427,  61  S.  W.  874 ;  John- 
son V.  TracOon  C!o.,  176  Mo.  App.  174,  186, 
161  8.  W.  1193.    The  court  gave  at  least  four 


^s»yoT  other  cum  ue  same  topic  and  KBY-NUMBER  In  all  KeT-Namb«re<l  Digests  and  Index*! 


Digitized  by 


Google 


712 


183  SOUTBWBSTEBN  BBPOBTEB 


OCo. 


Instructions  for  defendant  on  this  one  Issne. 

II]  The  court  also  Instructed  tie  jury,  at 
defendant's  request,  that  If  plalntlft's  Injury 
wns  the  result  of  a  mere  accident  for  wMch 
no  one  was  to  blame,  or  resulted  from  some 
unknown  cause  or  from  "any  cause  whatever 
other  than  the  act  of  defendant  In  advancing 
the  spark  throttle,  to  find  for  defendant." 
Beyond  this  there  could  be  no  assumption 
of  risk  in  the  case.  If  the  accident  result- 
•ed  from  defendant's  own  negligent  act,  as 
the  Jury  must  have  found,  then  there  is  no 
assumption  of  risk.  Curtis  v.  McNalr,  173 
Mo.  270,  73  8.  W.  167 ,  Bastridge  v.  Lumber 
Co.,  174  8.  W.  462 ;  Strotjier  v.  Kansas  City 
Milling  Co..  261  Mo.  1,  25,  169  8.  W.  43. 

[3]  The  serious  question  in  this  case  is 
whether  there  is  any  substantial  evidence 
that  defendant  did  in  fact  change  or  move  the 
spark  lever  so  as  to  make  the  machine  more 
likely  to  "kick  back,"  for  on  this  ground  alone 
have  we  the  right  to  interfere.  Turning  to 
the  evidence,  we  find  that  this  madilne  bad 
a  bad  reputation  for  "kicking"  or  "back-fir- 
ing"; that  it  did  so  on  numerous  occasions 
to  plaintiff's  knowledge  and  sometimes,  at 
least,  without  any  known  cause;  that  It 
"kicked  back"  at  least  once  previously  on 
this  same  day.  The  plalntlfl  had  been  work- 
ing on  or  with  this  car  at  intervals  all  that 
day  trying  to  start  it,  and  defendant  came  to 
his  assistance  in  the  afternoon,  and  they 
took  turns  trying  to  start  it  Harold  Hol- 
land, another  workman,  also  tried  to  crank 
It  One  witness  says  that  each  adjusted  the 
spark  lever  and  gasoline  feed  lever  to  suit 
himself  whUe  trying  to  start  It  The  plaln- 
tlfl admits  that  he  and  the  defendant  differed 
as  to  what  was  the  best  position  of  the  spark 
lever  when  trying  to  crank  the  car,  and  that 
each  adjusted  it  to  suit  himself  in  doing  so. 
nie  plaintiff  does  not  claim  that  he  or  any 
other  person  saw  the  defendant  move  or  ad- 
Just  the  spark  lever  on  the  particular  oc- 
casion when  It  "back-fired"  and  injured 
plaintiff.  The  defendant  positively  denies 
that  he  did  so.  The  evidence  that  he  did  is 
purely  circumstantial  and  a  matter  of  infer- 
ence only. 

The  plaintiff's  version  of  the  accident  is 
as  follows: 

I  west  back  to  this  car  about  4:30.  I  as- 
sembled the  carbureter  and  pat  it  back  on  the 
car  and  began  to  spin  it,  and  she  wouldn't  shoot. 
So  I  fooled  with  it  and  changed  the  mixture  on 
the  carbureter,  the  air;  and  still  she  wouldn't 
shoot  Then  I  primed  it,  that  is,  I  poured  gaso- 
line through  the  Btopcocks  on  the  cylinders,  and 
then  I  cranked  it  and  it  did  not  shoot  a  shot 
Abottt  6:15  the  defendant  came  in  and  said, 
"Having  any  luck?"  I  said,  "Not  any  yet"  So 
he  picked  up  the  gasoline  can  and  started  to 
prime  it  I  said,  "I  primed  that  car  once,"  and 
he  said,  "I  will  prime  it  again  so  when  it  shoots 
it  will  be  sure  to  go."  I  said,  "All  right"  and 
cot  hold  and  spun  it  again,  but  it  did  not  shoot 
So  he  came  around  and  began  to  spin  it,  and  it 
did  not  shoot  for  him.  Harold  Holland,  the 
fellow  that  was  working  with  me,  came  and 
spun  it  a  few  minutes,  and  it  did  not  shoot  for 
him.  I  had  been  cranking  it  quite  awhile,  and 
I  was  all  in,  but 'finally  went  back  to  take  one 


more  chance  at  it  I  never  changed  a  thing  on 
it ;  left  it  Just  the  same  aa  I  had  left  it  so  far 
as  I  knew.  I  spun  this  car,  and  had  probably 
made  three  or  four  down  strokes  on  the  crank, 
and  wag  going  down  on  it  when  it  back-fired 
and  broke  my  right  arm.  In  answer  to  whether 
or  not  I  had  occasion  to  or  did  advance  the 
spark  lever  or  spark  throttle,  I  will  say  that 
I  had  not  since  I  commenced.  I  had  put  the 
spark  throttle  as  far  back  in  ito  retarded  posi- 
tion as  it  could  be  put  and  pulled  the  gas  throt- 
tle down  probably  one-third  of  the  way.  I  was 
in  a  position  to  see  d^endant  just  before  I 
cranked  this  car  at  the  time  of  the  accident  so 
that  if  he  had  been  advancing  the  spark  I  coold 
have  seen  him.  I  did  not  see  him  advance  the 
spark.  After  the  injury,  I  noticed  that  the 
spark  lever  was  advanced. 

The  plalntifrs  witness  Harold  Holland  tes* 
tifled  that  he  and  both  plaintiff  .and  defend- 
ant had  been  trying  to  crank  the  car  at  in- 
tervals, and  continued: 

At  the  time  of  the  accident  or  a  few  moments 
before,  I  did  not  move  any  of  the  levers,  and 
there  was  no  one  else  there  to  move  them  but 
defendant  and  plaintiff,  and  just  how  long  before 
the  accident  that  they  were  moved  and  handled 
in  some  way  I  cannot  tell,  for  they  were  moving 
them  around  while  each  other  was  cranking. 
I  could  not  say  which  it  was  they  were  moving, 
whether  the  throttle  lever  or  the  crank  lever, 
because  they  were  both  of  them  moving  them. 
Plaintiff  and  defendant  were  moving  the  levers, 
but  I  do  not  know  which  one  moved  the  levers, 
or  which  ones  they  moved  just  before  the  acci- 
dent I  was  not  paying  enough  attention  to 
notice.  I  was  watching  them  at  the  time,  but  I 
cannot  tsU  which  particular  lever  they  moved 
at  any  particular  tune  or  which  lever  they  did 
not  One  was  cranking,  and  then  the  other  wag 
cranking,  trying  to  start  It  I  observed  this  the 
half  hour  preceding  the  accident  I  do  not 
know  how  long  it  was  before  the  accident  hap- 
pened that  defendant  moved  the  gas  throttle  gr 
the  spark  throttle.  He  moved  botti  of  them,  bat 
I  do  not  know  that  plaintiff  moved  both  of  them. 

[4]  This  evidence  is  too  indefinite  to  sup- 
I>ort  a  verdict  based  on  defendant's  negli- 
gence in  so  changing  the  position  of  the 
spark  lever  as  to  cause  this  accident  Look- 
ing at  It  in  the  most  favorable  light  for 
plaintiff,  it  appears  that  both  he  and  the  de- 
fendant, and  to  some  extent  the  witness  Hol- 
land, had  been  for  some  time  previous  to 
the  accident  taking  turns  in  trying  to  start 
this  car.  They  differed  as  to  the  best  posi- 
tion of  the  spark  lever  in  so  doing  and  were 
to  some  extent  experimenting  in  this  respect 
Bach  changed  and  adjusted  the  lever  to  suit 
himself  in  trying  to  crank  it  The  plaintiff 
knew  this,  and  had  no  right  to  rely  on  the 
spark  lever  being  kept  in  the  position  which 
he  thought  and  his  evidence  tends  to  show, 
was  the  safest  This  lever  was  in  plain 
view  and  easily  changed,  and,  wLen  he  knew 
that  defendant  and  Holland  had  been  trying 
to  crank  it  and  adjusting  the  spaik  lever 
for  that  purpose,  be  should  have  taken  the 
precaution  to  have  olwerved  its  position  be- 
fore attempting  to  crank  it  himself.  Not  to 
do  so  may  well  be  considered  as  n^Ugenoe 
on  his  part  barring  a  recovery.  The  main 
ground  of  our  decision,  however.  Is  that  the 
plaintiff  failed  to  prove  his  allegation  that 
defendant  did  negligently  move  the  spark 
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lever  to  a  dangerous  position  at  tbe  time  of 
and  canslng  i>lalnturB  Lnjnry. 

The  result  Is  that  the  Jodgment  most  be 
reversed. 


ROBEBTSON,  P.  J., 
J.,  concor. 


and  FABBINGTON. 


MILLER  V.  BIGGS  et  aL    (No.  1615.) 

(Spriiigfield  Court  of  Appeals.    Missouri. 

March  11,  1916.) 

1.  Ckattbl   Mobtoagks    ®=>176(1) — CoifVXB- 
8ION— Action— Question  fob  Juby. 

In  a  suit  for  conversion  of  personalty,  where 
defendants  pleaded  takinx  of  the  property  un- 
der a  chattel  mortgage  after  default,  out  there 
was  evidence  that  when  defendants  took  the 
property  plaintiff  was  not  in  default,  a  peremp- 
tory instruction  for  defendants  was  improper. 
(lOd.  Note.— For  other  cases,  see  Chattel  Mort- 
gaseB,  CenL  Dig.  »  830-832,  838;    Dec.  Dig. 


2.  Chattix  Mobtoaoes  «=3l69— Conversion 

OF  Pbopebty  by  Mobtoagek. 

Where  defendants,  holding  a  chattel  mort- 
gage on  personalty  to  secure  the  payment  of  two 
notes  given  by  plaintiff  with  defendants  as  ac- 
commodation makers,  took  the  property  against 
plaintiff's  will  when  the  only  note  due  had  been 
paid  with  his  money,  their  act  was  a  conversion. 

[Sid.  Motew— For  other  cases,  see  Chattel  Mort- 
g^es.  Cent.  Dig.  Sf  302-304;    Dec.  Dig.  4=9 

8.  Chattki.  MoKroAOKS  <e=9236— Payments. 

Where  a  chattel  mortgagor  left  with  the 
mortgagees,  accommodation  makers  of  his  two 
notes,  money  to  be  used  in  paying  them,  they 
could  not  divert  it  to  pay  any  other  of  the  mort- 
gagor's debts,  whether  to  themselves  or  others, 
without  his  consent 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  i{  496-199,  507;  Dec.  Dig. 
e=»23B.J 

4.  Chattel    Mobtoaobs    «=s>235— Payments 

BY   MORTQAOEEB  FOB  MoRTeAOOB. 

Where  chattel  mortgagees,  aocommodation 
makers  of  the  mortgagor  s  two  notes,  were  giv- 
en money  by  him  to  pay  such  notes,  they  could 
apply  audi  money  to  the  payment  of  his  other 
debts  on  faith  of  an  order  given  by  him  to  that 
tSect,  or  any  agreement  with  hmi  that  they 
should  pay  other  debts. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages Cent.  Dig.  {{  496-499,  507;  Dec.  Dig. 
^»235.] 

5.  Trial  «=»143— Quksttons  fob  Jury. 

Questions  of  fact  as  to  which  the  evidence 
IS  conflicting  are  for  the  jury. 
_[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  H  342,  843;  Dec.  Dig.  <S=.143.] 

6.  Chattel  Mobtoaoks  ^=s>176(4)— Evidence. 

In  a  suit  for  conversion  by  a  chattel  mort- 
gagor against  the  mortgagees,  accommodation 
makers  of  his  two  notes,  to  whom  he  claimed  to 
nave  paid  money  to  discharge  the  notes,  so  that 
be  was  not  in  default  under  the  mortgage,  which 
had  been  given  to  secure  the  mortgagees,  evi- 
dence as  to  the  payment  of  other  debts  of  the 
mortgagor,  where  the  mortgagees  claimed  that 
mey  stood  good  for  some  of  such  other  debts  at 
the  mortgagor's  request,  and  that  others  were 
paid  at  his  express  direction  and  with  his  con- 
sent, was  properly  admitted,  where  limited  to 
the  issue. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  {  333 ;   Dec.  Dig.  «=»17e(4).] 


7.  Chattel  UoKroAOES  ^=>19d—C<nrvsaaiO!i 
BY  MoieroAOBxs. 

Chattel  mortgagees,  accommodation  makers 
of  the  mortgagor's  notes,  who  took  the  property 
over  his  protest  and  against  his  will  before  de- 
fault under  the  mortgage,  were  liable  for  con- 
version, though  the  mortgagor's  surrender  of  the 
properly  was  not  made  under  circumstances 
amounting  to  duress. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gMes,  Cent  Dig.  ff  802-304;    Dec.  Dig.  «=» 

8.  Chattel  Mobtoaoes  «=»169— Gonvbbsion 

BY    MOBTaAGEIB— JOBTIFIOATION. 

A  subsequent  default  under  the  mortgage 
by  a  chattel  mortgagor  will  not  justify  the  mort- 
gagees in  taking  the  property  from  the  mort- 
gagor when  he  is  not  m  default,  and  thereafter 
keeping  and  using  it  as  their  own. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
g^M,  Cent  Dig.  {{  302-304;    Dec  Dig.  «=» 

9.  Chattel   Mobtoages   e=»176(l)— Conveb- 

8ION  BY  MorTQAGEE^-SbT-OfF. 

In  cimversion  by  a  chattel  mortgagor 
against  the  mortgagees,  who  took  the  property 
before  default,  the  mortgagees  were  eutitletl  to 
credit  for  an  amount  subsequently  paid  by  them 
in  dischargmg  the  mortgagor's  note,  of  which 
they  were  accommodation  makers;  the  mortgage 
having  been  given  to  secure  them. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
|a|Mi  Cent  Dig.  §§  330-332,  338;    Dec.  Dig. 

10.  Chattel  Mobtgaobs  4=3l69— Possbssioii 
BY  Mobtoagees. 

Where  a  chattd  mortgage  was  given  to  se- 
cure the  accommodation  makers  of  the  mortga- 
gor's two  notes,  and  enough  money  was  paid 
the  mortgagees  by  the  mortgagor  before  the  first 
note  became  due  to  pay  it,  the  mortgagees  were 
not  entitled  to  interfere  with  the  mortgaged 
property  until  plaintiff's  default  as  to  the  sec- 
ond note. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
^w.  Cent  Dig.  fi  272-281;    Dec.  Dig.  «s> 

11.  Tbovbb  and  Convebsion  i^s>46  — Dam- 
ages. 

In  a  suit  for  the  conversion  of  personalty, 
the  measure  of  damages  is  the  reasonable  market 
value  of  the  property  at  the  time  of  the  conver- 
sion. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  {  263;  Dec  Dig.  ®=» 
46.] 

12.  Chattel  Mobttoageb  *=»176(5)  —  Takinq 
Pbopbbty— Aocountablb  Value. 

A  chattel  mortgagee,  who  takes  possession 
for  condition  broken,  cannot  retain  the  property 
for  seven  months,  using  it,  and  sell  it  only  when 
threatened  with  a  suit  for  conversion,  and  then 
bind  the  mortgagor  to  settle  on  the  basis  of  the 
salhng  price,  but  is  liable,  the  caption  having 
been  improper,  to  account  for  Uie  reasonable 
value  of  the  property  at  the  time  he  took  it 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  if  334,  337,  839;  Dec.  Dig. 
®=9l76(6).] 

18.  Chattel  Mobtoages  4=>126— Substitu- 
tion OF  Pbopebty  —  Validity  of  Agbeb-' 
ment. 

An  agreement  for  the  substitutiou  of  new 

property  for  that  covered  by  a  chattel  mortgage 

is  valid  between  the  parties. 
[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 

g^es.  Cent  Dig.  J|  213-215;    Dec  Dig.  <S=> 

Appeal  from  Clrcait  Court,  Butler  County ; 
J.  P.  Fo^id,  Judge. 
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Suit  by  Harry  Miller  against  W.  S.  Biggs 
and  another.  From  a  judgment  for  defend- 
ants, plaintiff  appeals.  Reversed  and  re- 
manded. 

Ij.  M.  Henson,  of  Poplar  Bluff,  for  appel- 
lant Abington  &  PbUUps,  of  Poplar  Bluff, 
for  respondents. 

STURGIS,  J.  This  is  a  suit  as  for  convert 
slon  by  defendants  of  plaintiff's  personal 
property,  to  wit,  two  horses,  a  set  of  double 
harness,  and  a  wagon  of  the  alleged  value 
of  $300.  The  defendants  plead  and  Justify 
the  taking  of  this  property  under  a  chattel 
mortgage  given  to  secure  the  payment  of 
two  notes  given  by  plaintiff,  with  defendants 
as  accommodation  makers.  Defendants  al- 
lege plaintiff's  default  in  the  payment  of 
these  notes,  that  they  were  compelled  to 
pay  the  same,  and  that  the  property  in  ques- 
tion was  taken  and  sold  by  them  according 
to  the  power  of  sale  in  the  mortgage.  Plain- 
tiff admits  the  making  of  the  notes  and  mort- 
gage, but  denies  his  default  This  is  a  suffi- 
cient outline  of  the  pleadings  to  understand 
the  issues. 

The  following  facts  are  uncontradicted,  or 
are  supported  by  plaintiff's  evidence:  The 
notes  are  dated  May  5,  1913,  and  the  first 
one,  for  $100,  was  due  February  5,  1014,  and 
the  other  for  $125  was  due  May  5,  1914. 
About  the  time  the  first  note  became  due  the 
defendants  paid  same,  and  thereupon  took 
possession  of  the  mortgaged  property.  The 
plaintiff  claims,  and  there  is  evidence  to 
support  this  contention,  that  he  had  paid, 
prior  to  this  time,  into  defendants'  bauds 
sufficient  money  to  more  than  pay  the  amount 
due  on  the  first  note  and  that  in  paying  it  de- 
fendants merely  used  his  money.  Plaintiff 
was  engaged  in  hauling  logs  for  defendants, 
and  It  was  agreed,  when  defendants  signea 
the  notes,  that  defendants  might  withhold 
money  due  plaintiff  for  hauling  logs  with 
which  to  meet  the  payment  of  these  notes. 
PlaintlfTs  evidence  is  to  the  effect  that  when 
defendants  demanded  the  jpossession  of  the 
mortgaged  property,  he  denied  their  right  to 
take  the  same,  and  surrendered  possession 
of  the  property  only  on  defendants'  threat 
to  take  the  property  by  legal  process.  After 
taking  it  in  February,  the  defendants  kept 
this  property,  using  and  working  it  as  their 
own,  till  sold  under  the  mortgage  September 
15,  1914.  The  defendants  admit  that  they 
had  one  Hill  to  purchase  the  property  for 
them  at  this  sale  and  that  they  have  since 
kept  and  used  the  same  as  their  own.  It  is 
also  shown  that  defendants  did  not  com- 
mence to  advertise  the  property  for  sale  un- 
der the  mortgage  until  after,  and  in  conse- 
quence of,  this  suit  being  threatened,  and 
the  sale  took  place  after  this  suit  was  filed. 

The  defendants  deny  that  plaintiff  had 
paid  to  or  left  with  them  sufficient  funds  to 
pay  the  first  note,  basing  such  claim  on  the 
fact  that  they  had  used  part  or  all  of  such 


money  with  plaintiff's  consent  and  at  U; 
direction  in  paying  other  bills  contracted 
by  plaintiff.  The  defendants  had  paid  tli» 
second  note  prior  to  the  sale.  The  property 
sold  for  $79,  and  there  is  evidence  tbat  b 
was  worth  much  more.  At  the  close  of  the 
case  the  court  refused  all  instructloiis  asked 
by  plaintiff,  and  over  his  objection  gave  lie 
following  Instruction  for  the  defendants; 

"The  court  instructs  the  jury  that  yon  will 
find  your  verdict  for  the  defendants  for  tht 
amount 'that  you  may  find  and  believe  from  tie 
evidence  they,  or  either  of  them,  paid  to  Georft 
O.  Abington  in  settlement  of  the  $100  note  to- 
gether with  such  sum  as  yon  find  and  btfiert 
from  the  evidence  that  they,  or  either  of  than. 
paid  to  the  Bank  of  Neelyville  for  the  $12 
note,  and  from  the  aggregate  of  these  tn 
amounts  you  will  deduct  such  sum  as  yon  bdi(«» 
and  find  from  the  evidence  to  have  beoi  left  viih 
defendants  by  plaintiff  for  the  expreas  piuixw 
of  being  paid  on  said  note,  if  you  find  that  ut 
■um  was  left  with  defendants  for  that  expns 
purpose  only,  not  to  exceed  in  any  event  the  ton 
of  $115,  and  such  further  sum  ma  you  find  and 
believe  from  the  evidence  that  the  property  tak- 
en from  plaintiff  brought  at  the  sale  under  tbe 
chattel  mortgage,  which  amount  in  no  event  is 
to  exceed  the  sum  of  $79,  and  after  deductiic 
the  amount  left  with  defendants  on  said  note 
aforesaid  and  the  amount  the  property  m>I 
for  as  aforesaid  from  the  amount  due  on  th" 
notes,  you  will  bring  in  your  verdict  for  tb 
defendants  for  the  difference  between  the!'' 
amounts." 

Under  this  Instruction  the  Jury  returned  i 
verdict  in  defendants'  favor  for  $40. 

[1, 2]  The  above  instruction  is  erroneous  is 
several  particulars,  and  the  case  must  be 
reversed  and  remanded.  Such  instrnctioD  is 
in  effect  a  peremptory  tnstmction  to  find 
for  defendants,  and  against  plaintifTs  cause 
of  action.  It  ignores  the  plaintifTs  evidence 
that  at  the  time  defendants  took  this  prop- 
erty the  plaintiff  was  not  In  default  Tbe 
mortgage  provides  that  the  property  should 
remain  in  plaintifTs  possession  until  deftnl: 
be  made  in  the  payment  of  these  notes,  or 
one  of  them,  and  the  payment  of  the  llr$t 
note  with  his  money  wonld  not  leave  plain- 
tiff in  default  If  defendants  took  this  pat- 
erty  in  February  against  plaintiff's  will. 
when  the  only  note  then  due  had  been  paid 
with  plaintiff's  money,  then  such  act  amoant- 
ed  to  a  conversion  (6  Cyc.  2022 ;  Moore  r. 
Byan,  31  Mo.  App.  474),  and  defendant-^ 
should  be  charged  with  the  value  of  the  prop- 
erty as  of  that  date. 

[S-S]  If  plaintiff  left  with  defendants  moo- 
ey  to  be  used  in  paying  these  notes,  defend 
ants  could  not  divert  it  to  pay  any  otter 
of  plaintiff's  debts,  whether  to  themselves  o; 
others,  without  hla  consent  Of  course,  » 
order  given  by  him  to  pay  other  debts  and 
any  agreement  by  him  that  defendants  ven 
to  pay  other  of  his  debts  out  of  money  ic 
defendants'  Iiands  would  be  effective  in  de- 
fendants' favor ;  but  there  was  a  sharp  no- 
fllct  of  evidence  on  these  points,  and  sad 
matters  should  have  been  submitted  to  tix 
Jury. 

[I]  In  this  connection  we  may  say  that  ii 
was  not  error  to  admit  defendaiits'  evidenLV 
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as  to  the  payment  of  other  debts  at  plain- 
tiff, as  defendants  were  claiming  that  they 
"stood  good"  for  some  of  these  debts  at 
plaintiff's  reqnest,  and  that  others  were  paid 
at  bis  express  direction  and  with  his  con- 
sent. The  evidence  on  this  matter  should 
be  limited,  however,  to  this  issue,  as  the  de- 
fendants could  not  charge  against  the  mort- 
gaged property  any  debts  other  than  the 
notes  secured  thereby. 

[7]  In  this  connection  we  may  also  say 
that  plaintiff's  surrender  of  this  prc^perty  to 
defendants  need  not  have  been  made  under 
circnmstances  amounting  to  duress.  It  Is 
sufficient,  in  fixing  defendants'  liability,  that 
such  taking  was  over  plaintiff's  protest  and 
against  his  wiU.  In  Aylesbury  Merc.  Co.  v. 
Fitch,  22  Okl.  475,  49ft,  09  Paa  1089, 1095,  23 
U  R.  A.  (N.  S.)  573,  580,  the  court  said: 

"On  the  cloainK  and  taking  possession  of  the 
store  b?  the  plaintiff  on  the  19th  day  of  Decem- 
ber, 1901,  entirely  excluding  defendant  there- 
from, if  againat  his  will,  as  he  contends,  a  new 
and  a  different  Bituati<Ht  arose,  the  effects  of 
which  depend  upon  the  following  conditions: 
If  the  debt  secured  by  the  mortgage  had  been  ex- 
tinguished, or,  if  not,  if  the  condition  under 
which  plaintiff  might  lawfully  take  possession 
of  the  stock  under  its  chattel  mortgage  had  not 
arisen,  then  Its  taking  exclusive  possession  of 
the  goods  against  the  will  of  the  defendant,  and 
over  his  protest,  was  wrongful,  and  would 
amount  to  a  conversion." 

[I,  9]  The  fact  that  plaintiff  did  not  pay 
his  second  note  when  due  would  not  Justify 
defendants'  act  in  taking  the  property  at  a 
prior  date  from  plaintlfl  when  he  was  not 
in  default,  and  thereafter  keeping  and  us- 
ing it  as  their  own;  but  by  this  we  do  not 
mean  that  defendants  would  not  be  enti- 
tled to  credit  for  the  amount  paid  subse- 
quently on  such  second  note,  but  prior  to  the 
trial  of  this  case.  Barber  Asphalt  Paving 
Co.  v.  Ridge,  169  Mo.  376,  386,  68  S.  W. 
1013. 

[II]  The  defendants'  instruction  above 
qnoted  tells  the  Jury  to  deduct  from  the  ag- 
gregate of  the  two  notes  paid  by  defend- 
ant any  amotmt  that  was  left  by  plaintiff 
with  defendants  for  the  express  purpose  of 
being  paid  on  sudii  notes;  but  this  Ignores 
the  fact  that  if,  as  plaintiff  claims,  enough 
was  so  paid  by  plaintiff  at  or  before  the  first 
note  became  due,  then  defendant  was  not  en- 
titled to  interfere  with  the  mortgaged  prop- 
erty iintll  default  in  the  second  note. 

[11]  The  instruction  also  limits  the  value 
of  the  property  sold  under  the  mortgage  to 
the  amount  it  sold  for,  to  wit,  $79,  but  if 
defendants  bad  been  guilty  of  a  prior  conver- 
sion, then  the  value  would  be  the  reasonable 
uarket  value  at  the  time  of  such  conversion. 

[12]  But  suppose  the  Jury,  under  proper 
Instructions,  finds  that  the  first  note  was  not 
fully  paid  when  defendants  took  possession 
of  the  property  in  February?  While  we  have 
not  been  cited  to  any  case  as  to  the  length  of 
aioe  a  mortgagee  may  hold  property  after 
be  takes  iwssesslon  for  condition  broken,  it. 


would  seem  to  be  Just  that  his  holding  longer 
than  a  reasonable  time  should  be  at  his  peril, 
and  If  the  property  depreciates  or  prices 
change  the  •mortgagor  should  not  be  bound 
as  to  value  by  the  selling  price.  The  terms 
of  the  mortgage  are  that,  upon  taking  pos- 
session in  case  of  default,  the  mortg^agee 
may  proceed  to  sell  the  property  at  pub- 
lic auction,  first  giving  notice,  etc.  Certainly 
a  mortgagee  ought  not,  as  here,  to  be  al- 
lowed to  retain  the  property  for  seven 
months  and  use  It  as  his  own,  and  sell  it 
only  when  threatened  with  a  suit  for  con- 
version, and  then  bind  the  mortgagor  to  set- 
tle on  the  selling  price.  The  mortgagee 
should  be  held  to  account  for  the  reasonable 
value  at  the  time  he  takes  the  property.  It 
may  be,  as  defendants  claim,  that  the  prop- 
erty was  made  more  valuable  by  thus  keep- 
ing it;  but  that  is  a  question  for  the  Jury 
where  the  evidence  conflicts. 

In  view  of  another  trial  in  this  case,  we 
note  that  the  mortgagee  purchased  at  bis 
own  sale,  and  the  court,  by  its  instruction, 
held  that  the  value  of  the  property  was  fixed 
by  the  sale  price.  We  therefore  call  atten- 
tion to  the  following  authorities  relative  to 
this  proposition:  7  Cyc.  114;  Jones  on  Chat- 
tel Mortgages  (5th  Ed.)  {  806 ;  Byrne  v.  Car- 
son, 70  Mo.  App.  126 ;  Stark  v.  Love,  128  Mo. 
App.  24,  36,  106  8.  W.  87;  Jewel  Water  Co. 
V.  Towel  Co.,  74  Mo.  App.  150;  Clarkson  v. 
MulUn,  62  Mo.  App.  622;  Moore  v.  Thompson, 
40  Mo.  App.  195;  Parker  v.  Roberts,  116  Mo. 
657,  666,  22  S.  W.  914. 

[13]  It  seems  that  after  the  giving  of  this 
mortgage  the  plaintiff  was  allowed  to  sell 
the  wagon  mortgaged  and  to  purchase  anoth- 
er, under  an  agreement  that  the  new  wagon 
be  substituted  for  the  old  one.  Plaintiff  con- 
cedes that  he  agreed  that  the  new  wagon 
should  be  so  substituted,  and  pass  under  any 
sale  under  the  mortgage.  Such  an  agree- 
ment is  valid  between  the  parties,  and  de- 
fendants cannot  be  held  for  a  conversion  of 
the  wagon  on  the  theory  that  it  was  not  the 
one  mortgaged.    6  Cyc.  1035. 

The  case  ia  therefore  reversed  and  remand- 
ed, to  be  retried  in  accordance  with  this 
opinion. 

ROBERTSON,  P,  J.,  and  FARKINGTON. 
J.,  concur. 


MORRISON  V.  BOLLINGER  et  «L 

(No.  1658.) 

(Springfield  Court  of  Appeals.     Missouri. 

March  11,  1016.) 

1.  Justices  of  Tint  Peace  «=»  101(5)— Appkai. 
— BoifD — Action— Pasties. 

A  garnishee  defendant,  who  was  adminis- 
trator of  the  estate  of  a  decedent,  appealed 
from  the  judament  against  him  in  justice  court, 
gi\'ing  a  bond  conditioned  to  satisfy  any  judg- 
ment whieii  might  be  rendered  on  appeal,  or  to 
satisfy  the  judgment  of  the  justice  in  case  the 
appeal  should  be  dismissed.    The  bond  was  sign- 
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ed  by  the  defendant  administrator  and  others. 
Bey.  St.  1909,  |  7568,  reUting  to  appeab  from 
justice  court,  does  not  require  that  the  appel- 
lant sign  the  bond.  Beld,  that  as  there  was 
nothing  to  indicate  that  defendant  signed  the 
bond  in  a  representative  capacity,  or  as  princi* 
pal,  he  was  properly  joined  in  an  action  againat 
the  sureties  on  the  bond. 

[Ed.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Gent.  Dig.  if  745-750;  Dec  Dig. 
«3>191<5).] 

2.  JvBmcKB  or  THE  Peack  «=»191(5)— BOIfDB 

—Actions  on. 

A  petition,  averring  that  defendant  and  Ms 
surety  executed  a  bond  to  plaintiff  conditioned, 
whereas  plaintilf  had  recovered  judgment 
against  defendant  in  justice  court,  from  which 
defendant  appealed,  that  defendant  and  bis 
surety  would  pay  any  jud^onent  that  might  be 
rendered  on  appeal,  etc.,  that  the  appeal  was 
dismissed,  but  that  defendant  and  ma  surety 
refused  to  satisfy  the  judgment,  of  the  justice, 
states  a  cause  of  action. 

[Ed.  Note. — For  other  oases,  see  Justices  of 
the  Peace.  Cent  Dig.  H  745-750;  Dec  Dig. 
«=»191(5).] 

8.  Appkai.  and  E^uok  «=»584  — Abstbaot— 

Index. 

While  rule  15  for  Springfield  Conrt  of  Ap- 
peals (169  S.  W.  xzi),  requires  abstracts  to  be 
Indexed,  the  rule  Is  one  of  convenience,  and 
where  the  abstract  was  only  four  pages,  con- 
taining ^tition  and  demurrer,  an  appeal  wUI 
not  be  dismissed  for  want  of  index. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  If  2584,  X^;  Dec  Dig.  «s> 
684.] 

4.  Appbai,  and  Erbob  <s=3761— AssiemoHrrs 

OP  Ebbob— SusncrawcT. 

Where  appellants'  brief,  under  the  specific 
heading  "Assignments  of  Error,"  set  out  points 
containing  statements  of  error  followed  by  the 
authorities,  there  was  sufficient  compliance  with 
Springfield  Gourt  of  Appeals  rule  18  (169  S. 
W.  xxii),  requiring  errors  to  be  assigned. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3096;   Dec  Dig.  <&=3761.] 

Appeal  from  Circuit  C!ourt,  Bollinger  Coun- 
ty; Peter  H.  Hack,  Judge. 

Action  by  J.  O.  Morrison  against  Avery 
B.  Bollinger  and  another.  From  a  judgment 
for  defendants,  plaintiff  appeals.  Reversed 
and  remanded. 

Joseph  W.  Caldwell,  George  E.  Conrad, 
and  Wm.  M.  Morgan,  all  of  Marble  HIU,  for 
appellant.  W.  K.  Chandler,  of  Marble  HIU, 
and  A  M.  Spradling,  of  Jaclcson,  for  re- 
spondents. 


FARBINGTON,  J.  Thjs  Is  an  action  on 
an  appeal  bond.  The  circuit  court  sustained 
a  demurrer  to  the  petition,  and  plaintiff  ap- 
peals from  the  judgment 

[1]  I.  The  demurrer  set  up  two  grounds: 
<1)  That  the  petition  did  not  state  focts  suf- 
fieient  to  constitute  a  cause  of  action,  and 
<2)  that  there  was  a  defect  of  parties  defend- 
ant— ^being  the  sixth  and  fourth  grounds  of 
demurrer  enumerated  in  section  1800,  R.  S. 
1909.  Let  us  examine  the  face  of  the  peti- 
tion :  It  is  entitled,  J.  O.  Morrison,  Plaintiff, 
V.  Avery  E.  Bollinger  and  W.  K.  Chandler, 
Defendants.  It  alleges  that  on  June  25,  1914, 
Avery  E.  Bollinger  and  W.  K.  Chandler  exe- 


cuted to  plalntur  their  b<MUl  for  |12S  (qnot- 

Ing)— 

"upon  the  following  conditiona,  to  wit: 
Whereas,  plaintiif,  J.  O.  Morriscn,  did,  on  the 
16th  dai  of  June,  1914,  recover  a  judgment 
against  R.  T.  Largent  defendant,  and  Avery 
B.  Bollinger,  defendant,  before  Thomas  Hnslcey, 
a  justice  of  the  peace  of  Lorance  township  in 
said  county  and  state,  on  note,  in  tiie  sum  of 
$56.70  with  interest  and  costs,  from  whidi 
said  judgment,  defendant  Avery  E.  BoUineer, 
on  said  2Sth  day  of  June,  1914,  filed  before 
said    justice    his    affidavit    and    bond    for    ap- 

Seal  to  the  circuit  court  of  Bollinger  county, 
lo.,  and  which  said  bond  was  by  said  justice 
approved  and  an  appeal  duly  aUowed  defendant 
Bollinger  to  the  circuit  court  of  said  county 
and  state,  on  said  date,  and  a  transcript  of  said 
judgment,  together  with  all  the  original  papers 
in  said  cause,  was  filed  bv  said  justice  wRh  the 
clerk  of  said  court  on  the  29th  day  of  June, 
1914,  the  conditions  of  which  bond  are  as  fol- 
lows: "Whereas,  Avery  E.  Bollinger,  as  defend- 
ant in  gamisfaee  in  the  case  of  3.  O.  Morrison 
against  R.  T.  Largent,  Avery  E.  Bollinger,  gar- 
nishee, baa  appealed  from  the  judgment  of 
Thomas  Huskey,  a  justice  of  the  peace,  in  an 
action  between  J.  O.  Morrison,  Plaintiif,  and 
R.  T.  Largent,  Defmdant,  and  Avery  E.  Bol- 
linger aa  garnishee  defendant  cu  adminittrator 
of  the  estate  of  Louita  F.  Letoia,  ieceaaed,  d&- 
fondant:  Now,  if  on  such  appeal,  the  judgment 
of  the  justice  be  affirmed,  or  if  on  a  trial  anew 
in  the  appellate  court  judgment  be  given  against 
the  appellant  and  he  shall  satisf^  such  judg- 
ment, or  his  appeal  shall  be  dismissed  and  be 
sliall  pay  the  judgment  of  the  justice,  together 
with  the  costs  of  the  appeal,  then  this  recog- 
nizance shall  be  void,  otherwise  it  shall  remain 
in  force.' "  (The  words  italicized  were  omitted 
in  appellant's  abstract  of  the  petition,  but  re- 
SDondents  have  furnished  a  certified  copy  of 
the  bond  along  with  th«ir  brief,  which  is  not  at- 
tacked by  appellant,  and  therefore  we  take  it 
to  be  the  correct  copy,  and  have  incorporated 
it) 

The  petition  then  avers  a  breach  of  the 
bond  In  this,  that  the  circuit  court  dismissed 
the  appeal  of  Avery  B.  Bollinger,  and  that 
he  has  failed  and  refused  to  pay  the  judg- 
ment and  costs  of  the  appeaL  The  first 
clause  in  the  bond  is : 

"We  the  undersigned,  Avery  E.  Bollinger,  ac- 
knowledge ourselves  indebted  to  J.  O.  Morri- 
son.   •    •    •" 

It  is  signed  by  Aveiy  B.  Bollinger  and  W. 
K.  Chandler.  There  is  nothing  whatever  in 
the  bond  to  indicate  that  Bollinger  executed 
it  in  a  representative  capacity.  The  recital 
in  the  bond  whldi  we  have  italicized  is  of 
no  importance,  for  even  though  Bollinger 
were  "defendant  as  administrator,"  it  does 
not  necessarily  follow  that  he  exeoutei  the 
bond  In  his  representative  capacity.  THie 
statute  (section  7568,  R.  S.  1909)  does  not 
require  that  the  appelkmt  sign  the  bond,  so 
that,  even  though  it  be  said  that  the  petition 
shows  on  Its  face  that  Bollinger  defended  at 
adnUniitrator  the  suit  in  which  the  an>eal 
bond  was  given  (and  this  is  all  that  the  pe- 
tition could  be  held  to  show  on  its  face),  this 
is  no  sliowlng,  so  far  as  a  demurrer  is  con- 
cerned, that  Bollinger  signed  the  appeal  Itond 
sued  on  in  this  petition  as  principal;  that 
is,  as  appellant  We  hold  that  there  Is  not 
a  defect  of  parties  apparent  on  the  fact  of 
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the  petition,  and  therefore  the  demurrer 
should  have  been  oTerruIed  as  to  that  ground. 
Schmucker  t.  Steldemann,  8  Mo.  App.  302. 
'[2]  II.  We  are  also  of  the  opinion  that  this 
I>etltlon  states  a  cause  of  action,  and  that 
this  ground  of  demurrer  was  likewise  not 
well  taken.  Respondents  have  not  briefed 
this  point  If  this  petition  falls  to  state  a 
cause  of  action  for  breach  of  a  bond,  it  is 
difficult  to  oonceire  how  actions  of  that  kind 
could  be  suocessfully  pleaded,  for  the  peti- 
tion contains  erery  essential  element  of  a 
cause  of  action.  It  is  held  in  the  case  of 
Schmucker  v.  Steldemann,  8  Mo.  App.  302, 
that  although  an  administrator  or  executor 
is  not  required  to  give  bond  In  cases  appeal- 
ed from  the  circuit  court  to  a  higher  court, 
yet  if  an  administrator  or  execut(H',  together 
with  sureties,  do  make  a  bond  in  sudi  cases, 
the  bond  is  not  void,  and  that  if  the  condi- 
tion Is  breached  a  recovery  may  be  had  on 
such  a  bond. 

III.  An  examination  of  the  statutes  con- 
vinces us  that  in  appeals  taken  from  Justices 
of  the  peace,  an  administrator  or  executor 
must  give  bond  as  any  other  appellant 
Section  TBOS,  B.  S.  1909.  There  is  no  ex- 
emption or  exception  made  in  this  section  as 
to  administrators  or  execntinrs.  In  certain 
cases  arising  in  a  probate  court  wliere  an  ap- 
peal- is  taken  to  the  circuit  court  an  admin- 
istrator or  executor  need  not  give  I)ond 
(section  292,  R.  S.  1909) ;  and  the  exemption 
is  likewise  declared  in  section  2012,  R.  S. 
1900,  where  the  appeal  or  writ  of  error  is 
lodged  in  the  Supreme  Court  or  Courts  of 
Appeals.  Probably  the  reason  administra- 
tors and  earecntors  were  not  exempted  by  the 
Legislature  in  appeals  from  Justice  courts 
was  because  by  section  7397,  R.  S.  1909,  a 
Justice  has  no  Jurisdiction  of  a  suit  agaiiut 
an  adnUnUtrator  or  executor  unless  it  is  a 
garnishment  made  after  order  of  distribu- 
tion.   Godman  v.  Gordon,  61  Mo.  App.  685. 

[S]  IV.  Respondents'  main  reliance  is  on 
their  motion  to  dismiss  the  appeal,  the 
grounds  of  which  are  given  first  considera- 
tion in  their  brief.  The  first  of  these  grounds 
briefed  is  that  the  appeal  should  be  dismis- 
sed because  there  Is  no  index  in  the  abstract 
under  the  requirements  of  our  rule  15  (169 
S.  W.  xxi).  The  abstract  In  this  case  cov- 
ers four  printed  pages.  The  rule  requiring 
an  index  is  one  for  practical  and  reasonable 
application,  designed  to  aid  appellate  courts 
In  studying  a  case.  With  only  a  petition  and 
demurrer,  it  would  be  inexcusable  to  dismiss 
the  appeal  for  la<^  of  an  index. 

[4]  Respondents  contend,  also,  that  there 
Is  no  assignment  of  errors  in  appellant's 
brief.  As  a  matter  of  fact,  there  is  a  specific 
heading,  "Atsigrvment  of  Errors,"  and  under 
It  are  points  1,  2,  and  3,  followed  by  authori- 
ties grouped  under  these  respective  points. 
This  is  followed  by  an  argument.  At  the  be- 
ginning of  the  brief  Is  a  statement.    Xhe 


brief  sufiSdently  complies  with  our  rule  18 
(169  S.  W.  xxli). 

Respondents  urge  that  the  appeal  was  er- 
roneously granted  "because  the  affidavit  for 
an  appeal  Is  Insufficient  in  law,"  merely  tit- 
Ing  section  2040,  R.  S.  1909.  This  contention 
has  been  examined,  and  is  upon  the  authority 
of  Cassldy  v.  City  of  St  Joseph,  247  Mo.  197, 
203,  152  S.  W.  306,  overruled. 

For  the  reasons  herein  appearing,  the  court 
erred  fo  sustaining  the  demurrer  to  the  pe- 
tition, and  the  Judgment  Is  accordingly  re- 
versed, and  the  cause  remanded. 

ROBSRTSON,  P.  J.,  concurs  in  paragraph 
TV  and  in  the  result  STURQIS,  J'.,  concurs, 
but  expresses  no  opinion  as  to  paragraph 
III. 


GRADER  V.  BOIiLINOBB  et  aL    (No.  1569.) 

(Springfield  Court  of  Appeals.    Mssonri. 

March  11,  1916.) 

Appeal  from  Circuit  Court,  BoIUnger  Coun- 
ty :   Peter  H.  Huck,  Judge. 

Action  by  D.  F.  Grader  against  Avery  E.  Bol- 
linger and  another.  From  a  judgment  for  de- 
fendants, j)lalntlff  appeals.  Reversed  and  re- 
manded. 

Joseidi  W.  Caldwell,  George  E.  Conrad,  and 
Wm.  M.  Morgan,  all  of  Marble  Hill,  for  appel- 
lant W.  K.  Chandler,  of  Marble  Hill,  and  A. 
M.  SpradHng,  of  Jackson,  tor  respondents. 

FARRINGTON,  J.  Tlte  decision  of  this  ap- 
peal is,  in  ell  respects,  governed  by  our  opinion 
this  day  filed  in  toe  case  of  J.  O.  Morrison,  Ap- 
pellant, V.  Avery  B.  Bollinger  and  W.  K.  Chan- 
dler, Respondents,  183  S.  W.  716.  For  the  rea- 
sons assigned  in  the  opinion  in  that  case,  the 
judgment  herein  is  reversed,  and  the  cause  re- 
manded. 

ROBERTSON,  P.  J.,  and  STDRGIS,  J., 
concur  as  indicated  at  the  close  of  the  opinion 
above  referred  to 


CONRAD  et  aL  v.  BOLI/INOBB  et  aL 

(No.  1560.) 

(Springfield  Court  of  Appeals.     Missouri 

March  11,  1916.) 

Appeal  from  Circuit  Court,  BoIUnger  County; 
Peter  H.  Huck,  Judge. 

Action  by  George  E.  Conrad  and  another 
against  Avery  B.  Bollinger  and  another.  From 
a  judgment  for  defendants,  plaintiffs  appeal. 
Reversed  and   remanded. 

Joseph  W.  Caldwell,  George  E.  0>nrad,  and 
Wm.  M.  Morgan,  all  of  Marble  HIU,  for  appel- 
lants. W.  K.  Chandler,  of  Marble  Hill,  and  A. 
M.  Spradling,  of  Jadcson,  tor  respondents. 

FARRINGTON,  J.  The  decision  of  this  ap- 
I)«al  is,  in  an  respects,  governed  bv  our  opinion 
this  daiy  filed  in  the  case  of  J.  O.  Morrison,  Ap- 
pellant, V.  Avery  E.  Bollinger  and  W.  K.  Chan- 
dler, Respondents,  183  S.  W.  716.  For  the  rea- 
sons assigned  in  the  opinion  in  that  case,  the 
judgment  herein  is  reversed  and  the  cause  re- 
manded. 

ROBERTSON,  P.  J,,  and  STUBQIS,  J.,  con- 
cur as  indicated  at  ue  dose  of  the  opinion 
above  referred  to. 
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CITX  OF  CARTHAGE  v.  BMPIRB  ELEO- 

TRIO  POWER  &  SUPPLY  CO. 

(No.  1877.) 

(Springfield   Court  of   Appeals.     Hinonri. 

March  11,  1916.) 

1.  Appeal  and  Ebbob  €=>301— Pbebentation 
or  ESbbob  Bklow  —  JvoauEttTB  —  Unceb- 

TAINTT. 

In  an  action  to  enjoin  defendant  electric 
company  from  violating  its  franchise  which  lim- 
ited it  to  the  sale  of  current  for  the  running  of 
electric  fans  and  motor  power  for  mechanical 
and  heating  purposes,  where  defendant  all 
through  trial  earnestly  contended  that  it  had 
not  violated  the  franchise  which  was  intended 
to  give  the  municipality  a  monopoly  of  the  light- 
ing busintes,  defendant  cannot  complain  that 
the  injunction  was  uncertain  and  did  not  indi- 
cate whether  the  furnishing  of  current  for  cer- 
tain purposes  would  be  a  violation  of  the  fran- 
chise, that  matter  not  having  been  urged  on  mo- 
tion for  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  1743,  1753-1755;  Dec 
Dig.  <S=»301.] 

2.  Tbial  «=394(1)— Findinob  of  Fact  and 
Conclusions  of  Law — Equity  Cabes. 

Rev.  SL  1909,  g  1972,  concerning  written 
findings  of  fact  and  conclusions  of  law  is  not 
mandatory  as  to  soita  in  equity. 

FEd.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  S  924;  Dec.  Dig.  «e=9394(l).] 

3.  Injunction    4=>208  —  Juoomxnt  —  Sum- 

CIENCT. 

Where  a  city  to  preserve  its  monopoly  of 
the  lighting  business  hy  franchise  limited  the 
defendant  electric  company's  sales  of  current  to 
current  for  electric  fans  and  motor  power  for 
mechanical  and  beating  purposes,  a  judgment 
enjoining  defendant  from  furnishing  electricity 
either  directly  or  indirectly  for  lighting  purpos- 
es is  sufficiently  definite. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  H  427,  431 ;   Dec.  Dig.  «=»208.] 

4.  Appeal  and  Ebbob  9=>584— ABSTBAcra— 
Sufficiency. 

Where  the  abstract  did  not  comply  with 
Springfield  Court  of  Appeals  rule  15,  relating 
to  indexing  and  preparation  of  abstracts,  judg- 
ment may  be  affirmed  for  that  reason*. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §{  2584,  2585 ;   Dec.  lUg.  «=> 

Appeal  from  (Circuit  Coart,  Jasper  Coun- 
ty; Frank  Li  Forlow,  Sp«<dal  Judge. 

Action  by  the  City  of  Carthage  against  the 
Empire  Electric  Power  &  Supply  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peala    Affirmed. 

Spencer  &  Grayston,  of  JopUn,  for  appel- 
lant Geo.  W.  Crowder  and  Gray  &  Gray, 
all  of  Cartbage,  for  respondent 

ROBERTSON,  P.  J.  On  December  29, 
1902,  the  i^aintlff  dty  granted  to  the  as- 
signor of  defendant  a  franchise  to  construct 
and  operate  an  electric  power  station  within 
said  dty.  The  franchise  was  "limited  to  the 
running  of  electric  fans  and  motor  power  for 
mechanical  and  heating  purposes."  The  city 
owns  its  own  electric  light  plant  and  snpi^ies 
the  Inhabitants  thereof  with  eurrent  for 
lighting  purposes,  and  also  lights  Its  streets 


therewith.  The  defendant,  as  It  now  con- 
cedes, was  violating  its  franchise  in  some  re- 
spects and  thereupon  this  plaintiff  Instituted 
this  action  to  restrain  it  from  delivering  iti 
electric  current  to  consumers  for  the  pur- 
poses prohibited  by  the  frandiise.  As  the 
result  of  a  trial  a  Judgment  was  entered  in 
behalf  of  the  plaintiff  as  follows: 

"Now  at  this  day  this  cause  comes  again  for 
hearing,  plaintiff  appearing  by  its  dty  attomej, 
Geo.  W.  Crowder  and  Howard  Gray,  also  itt  at- 
torney, and  the  defendant  appearing  by  its  at- 
torneys Spencer  &  Grayston,  and  both  parties 
announce  ready  for  trial,  and  the  court,  after 
hearing  all  the  evidence,  the  argument  M  coun- 
sel, and  being  fully  advised  in  the  premiies, 
doth  find  the  issues  in  favor  of  the  plaintiff,  the 
city  of  Carthage,  and  that  at  the  time  this  salt 
was  instituted  and  now  the  defendant  is  violat- 
ing its  same  franchise,  and  has  been  and  now 
is  furnishing  electricity  for  Ught  and  lightini; 
purposes  to  persons  and  corporations  within  the 
city  of  Carthage  other  than  to  its  own  plant, 
and  that  said  acts  are  without  warrant  or  ao- 
thority  of  the  said  defendant,  and  in  violation  of 
the  terms  of  the  franchise  offered  in  evidencb 
and  under  which  it  is  operating  in  the  dty  ot 
Carthage.  That  the  plaintiff  is  entitled  to  have 
the  defendant  restrained  and  enjoined  from  so 
doing. 

"It  Ui  therefore  ordered,  adjudged,  and  decreed 
by  the  court  that  the  defendant,  its  officers, 
agents,  and  servants  be  and  are  hereby  pe^ 
manently  and  forever  restrained  and  enjoined 
from  supplying,  furnishing,  or  in  any  wise  deliv- 
ering electricity  either  directly  or  indirectly  for 
light  or  lighting  purposes  in  the  dty  of  Car- 
thage, and  it  is  further  ordered  that  the  plaintiS 
have  and  recover  of  and  from  tliis  defendant  its 
costs  in  this  behalf  paid  out  and  expended." 

Within  four  days  after  the  rendition  of 
the  Judgment  the  defendant  filed  the  follow- 
ing motion  (and  a  motion  for  a  new  trial, 
both  ot  which  were  overruled,  and  d^end- 
ant  has  aiH>ealed) : 

"Comes  now  the  defendant  and  moves  the 
court  to  so  modify  the  decree  entered  herein  as  to 
make  the  same  more  definite  and  certain  in  this: 
That  the  evidence  offered  by  plaintiff  tended  to 
show  that  a  certain  customer  of  defendant  used 
defendant's  dectrical  current  in  an  eye-testing 
appliance  or  de\-ice ;  that  other  customers  oi  de- 
fendant used  defendant's  current  in  moving  pic- 
ture machines;  that  other  customers  of  duend- 
ant  used  defendant's  current  for  the  purpose  of 
operating  mill  machinery  and  produced  eleetrid- 
ty  for  lighting  the  plant  by  connecting  the  cus- 
tomer's own  dynamo  with  the  line  shaft  which 
was  operated  by  electrical  power  supplied  by 
the  defendant,  the  current  supplied  by  the  de- 
fendant being  of  a  different  kind  from  that 
generated  by  means  of  the  customer's  motor: 
that  plaintiff  daimed  that  all  sach  uses,  acts, 
and  conduct  were  in  violation  of  defendant's 
franchise  in  that  they  were  not  within  the  pow- 
ers given  by  said  franchise  but  were  within  the 
exceptions  therein  contained ;  that  this  decree 
is  general,  vague,  and  uncertain  in  that  it  re- 
strains defendant  from  directly  or  indirectly  de- 
livering dectridty  for  lighting  purposes  and 
does  not  advise  the  defendant  as  to  what  acta, 
uses,  and  purposes  are  prohibited." 

The  defendant's  brief  is  as  follows: 
I.  "The  decree  being  so  general,  vague,  and 
uncertain  as  to  leave  appellant  in  doubt  as  to 
the  scope  or  extent  of  the  restraint  imposed  np- 
on  it,  it  was  both  the  right  and  duty  of  appellant 
to  apply  to  the  court  for  a  modification  and  coo- 
stnictirtti  of  its  decree.  'S  Hi?h  on  Injunctions 
(4th  Ed.)  f  1416,  p.  1426;   22  Cyc.  1019. 
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II.  "A  decre«  for  on  Injuncdon  may  be  so  in- 
definite and  uncertain  as  to  be  void.  2  High 
on  Injunctions  (4th  Ed.)  {  1431a,  p.  1441." 

[1,2]  An  Investlgatloii  ol  the  decisions  cit- 
ed la  the  authorities  relied  upon  by  the  ap- 
pellant Trill  disclose  that  the  point  now  con- 
tended for  by  appellant  originated  with  the 
opinion  in  the  case  of  Wells  Fargo  &  Co.  y. 
Oregon  BaUway  &  NaWgaUon  Co.  (C.  0.)  19 
Fed.  20.  In  that  case  the  defendant  was  re- 
quired by  an  injunction  to  furnish  plaiuUff 
certain  facilities  on  its  line  of  transportation 
as  were  adjudged  to  be  necessary  for  the 
transaction  of  its  business.  Contempt  pro- 
ceedings were  instituted,  and  the  Judge,  in 
passing  upon  it,  stated: 

"If,  however,  the  defendant  or  its  manager 
thought  that  this  was  such  a  facility  or  conven- 
ience as  it  ought  not,  under  the  dreumstancea, 
to  be  required  to  furnish,  and  would  not  if  the 
court's  attention  was  specially  called  to  the  mat- 
ter, he  should  have  applied  for  a  modification  of 
the  injunction  in  this  respect,  and  not  have  un- 
dertaken to  disregard  it,  with  a  view  of  testing 
the  matter  or  otherwise." 

Other  citations  made  by  the  authorities  re- 
lied upon  by  appellant  either  refer  to  the  de- 
cision in  the  Oregon  Case  or  cite  cases  in 
-which  the  decree  itself  provided  for  subse- 
quent modification.  The  opinion  in  Rodgers 
V.  Pitt  (O.  C.)  89  Fed.  424,  cites.  In  support 
of  the  right  to  have  a  decree  construed, 
Woodruft  T.  North  Bloomfield  Gravd  Min. 
Co.  (C.  C.)  45  Fed.  128,  131,  and  U.  S.  v. 
North  Bloomfield  Gravel  Min.  Co.  (a  G.)  53 
Fed.  625,  and  in  eadi  of  which  the  decree 
contained  a  provision  for  subsequent  modifi- 
cation. 

Wliatever  may  be  argued  in  behalf  of  the 
right  of  a  party  perx)etually  enjoined  to  have 
a  construction  of  doubtful  provisions  of  the 
Judgment,  it  clearly  is  true  that  in  this  case 
no  such  rule  can  be  invoked.  When  the  ac- 
tion was  instituted  in  the  case  at  bar  alleg- 
ing the  violation  of  defendant's  franchise, 
which  it  now  admits,  it  filed  a  general  denial 
and  contested  the  case  vigorously,  requiring 
the  plaintiff  to  make  proof  of  all  the  facts 
which  it  now  admits,  and  when  one  of  platn- 
tlflTs  witnesses  was  testifying  concerning  the 
defendant  furnishing  current  for  lighting 
purposes  at  a  picture  show,  referred  to  in 
defendant's  motion,  the  defendant's  attorney 
stated,  "I  am  objecting  to  all  this  testimony 
on  the  theory  the  ordinance  doesn't  need  any 
explaining."  The  court  in  effect  overruled 
the  objection,  and  defendant  excepted.  In 
the  motion  for  a  new  trial,  filed  at  the  same 
time  as  the  other  motion,  it  is  charged  that 
the  judgment  is  for  the  wrong  party. 

If  defendant  in  its  answer,  or  at  the  close 
of  the  testimony,  if  it  did  not  learn  until 
then  (as  is  now  said)  that  its  employes  were 
violating  the  franchise,  had  confessed  its  il- 
legal acts,  alleged  the  now  contended  for  dif- 
ficulties Concerning  the  Interpretation  of  its 
franchise,  as  applied  to  the  facts  set  out  in 
its  motion,  it  would  have  at  least  been  in  the 


attitude  of  consistently  requesting  a  more 
specific  interpretation  of  its  fi-aucbise,  but 
as  the  matter  now  stands  it  has  placed  it- 
self In  the  attitude  of  resisting  all  relief 
sought  by  appellant,  and  when,  and  not  be- 
fore, it  found  that  line  of  defense  was  of  no 
avail,  it  here  asks  that  the  trial  court  be 
convicted  of  error  In  not  acting  as  its  ad- 
viser and  fixing  the  extreme  limit  to  which 
it  can  go  under  Its  franchise. 

It  wUI  be  observed  that  the  Judgment  iu 
this  case  is  as  explicit  as  the  limitation  in 
the  ordinance,  and  if  defendant  had,  prior  to 
the  time  when  the  Judgment  was  entered, 
placed  itself  iu  the  same  attitude  toward  the 
trial  court  as  it  has  assumed  here,  doubtless 
a  specific  finding  upon  each  of  the  facts  which 
now  appear  difficult  to  the  defendant  would 
have  been  disclosed  in  the  Judgment  entered. 
While  it  is  true  that  the  provision  of  sec- 
Uon  1972,  R.  8.  1909,  concerning  a  written 
finding  of  facts  and  conclusions  of  law.  Is 
not  mandatory  as  to  suits  in  equity  (Wal- 
ther  v.  NuU,  233  Ma  104,  UO,  134  S.  W.  993 
and  Kuczma  v.  Droszkowski,  243  Mo.  67,  01, 
147  &  W.  1000),  yet  the  defendant  in  the 
case  at  bar  is  complaining  because  the  Judg- 
ment is  not  sufficiently  definite,  and  that 
question  was  not  submitted  to  the  trial  court 
in  any  manner  or  form  until  after  the  Judg- 
ment against  the  defendant  was  entered. 
Prior  to  that  time,  from  all  that  appears  in 
the  record,  the  defendant  was  contending 
that  its  franchise  needed  no  explanation. 
The  defendant  was,  so  far  as  the  record  dis- 
closes, contending  all  the  time  in  the  trial 
court  that  there  was  no  violation  of  its 
franchise  proven.  It  gave  the  trial  court  no 
opporttuity,  prior  to  judgment,  to  pass  upon 
the  point  urged  here.  The  petition  alleged, 
generally,  the  violation  of  the  franchise ;  this 
the  defendant  denied  generally.  The  issue 
therefore  being  contested,  and  which  the 
trial  judge  had  to  decide,  was  whether  or  not 
the  defendant  was  guilty  of  violating  the 
franchise.  About  this  issue  the  contest  was 
had.  Naturally  the  trial  Judge  proceeded  to 
determine  this  one  fact  and  did  not  have 
urged  the  necessity  of  discriminating  be- 
tween the  various  acts  to  ascertain  the  nice- 
ties of  construction  for  which  defendant  now 
contends.  Although  the  motion  requested 
this  to  be  done  it  came  too  late. 

[S]  Waiving  all  questions  of  practice  and 
the  manner  and  form  in  which  this  question 
is  sought  to  be  raised  and  considering  it  nit- 
on its  merits,  we  bold  that  the  Judgment  in 
this  case  is  sufficiently  specific  and  certain 
as  against  the  attack  now  made  on  it.  The 
courts  caunot  undertake  to  act  as  monitors 
for  litigants.  The  Judgment  enjoins  the  de- 
fendant from  "furnishing  or  in  any  wise  de- 
livering electricity  either  directly  or  indirect- 
ly for  light  or  lighting  purposes,"  and  we  do 
not  believe  that  it  was  the  duty  of  the  court 
in  this  case  to  state  in  the  Judgment  the  ex- 
act extent  to  which  defendant  might  proceed 
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In  fnmiahlng  its  current  nnder  the  francbise 
held  by  It.  The  authorities  relied  upon  by 
the  defendant  do  not  go  to  that  extent.  This 
Is  not  a  case  of  the  kind  discussed  or  refer- 
red to  In  any  of  those  cases,  as  a  reading  of 
them  will  dearly  disclose.  Nothing  In  the 
judgment  In  the  case  at  bar  Is  uncertain. 
There  may  be  difficulties  which  may  arise  U 
the  defendant  becomes  overanxious  to  ob- 
tain more  than  that  to  which  it  is  entitled 
under  Its  franchise,  but  no  court  can  or 
should  undertake  to  advise  It  of  what  it  may 
or  may  not  do  under  this  Judgment  when  It 
sought  to  place  Itself  In  no  position  for  a  spe- 
cific finding  and  adjudication  upon  the  points 
now  Insisted  upon  before  the  judgment  was 
entered. 

What  we  have  already  said  answers  the 
second  point  In  defendant's  brief,  except  we 
may  add  that  the  language  of  the  franchise 
Is  as  general  as  that  of  the  Judgment;  and 
if  the  Judgment  is  void  for  uncertainty,  as 
Is  suggested  by  said  point,  the  question  nat- 
urally arises  as  to  what  benefit  defendant 
can  derive  from  this  argument. 

[4]  The  Judgment  should  be  undisturbed 
for  the  further  reason  that  our  rule  16  OJSl 
S.  W.  vl),  concerning  abstracting  reoordi, 
has  been  wholly  Ignored. 

The  judgment,  as  entered  by  the  trial 
court.  Is  affirmed. 

STUBGIS  and  FARRINOTON,  JJ.,  cm- 
cur. 


DB  R088ETT  HAT  OO.  v.  LONDON  LAN- 
CASHIRE FraB  INS.  00.  et  aL 
(Supreme  Court  of  Tennessee.     Feb.  21,  1916.) 

1.  Afpeai.  Aif  d  Bbbob  «=>28&— Pbesentation 
OF  Grounds  of  Review  to  Court  Below — 
NECESsrTT— Motion  foe  New  Tbial. 

Under  Court  Rule  6  (126  Tenn.  723,  IflO  S. 
W.  ix),  declaring  that  error  occurring  or  com- 
mitted on  the  trial  of  a  case  will  not  constitute 
ground  for  a  reversal  unless  it  be  specifically 
stated  in  the  motion  for  new  trial,  an  assign- 
ment complaiaing  of  the  overruling  of  defend- 
ant's objection  to  trial  by  jury  cannot  be  re- 
viewed where  the  objection  was  not  made  a 
ground  in  the  motion  for  new  trial. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  1680-1683,  1713-1717, 
3024 ;   Dec.  Dig.  «=>286.] 

2.  Insuranck  «=645— Action  on  Pouot— 
Issues. 

In  an  oction  on  fire  policies,  where  the  in- 
surers admitted  Uability,  paying  into  the  court 
the  amounts  of  the  policies  and  withdrawing 
their  answers  denying  liability,  so  that  the  only 
thing  left  for  trial  was  whether  complainant  was 
entitied  to  the  statutory  penalty  for  failure  to 
pay  within  60  days  after  demand,  issues  as  to 
whether  the  fire  was  accidental  are  immaterial 
and  are  not  to  be  submitted. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  1554,  1632-1644;  Dec  Dig.  «=» 
645.1 

3.  APFKAt.  AND  EteBOB  «s>1062  —  RSVIBW  — 

Habicless  Ebbob. 

The  gubmission  of  such  immaterial  issues 
and  the  receipt  of  considerable  evidence  thereon 


was  prejndidal,  for  It  placed  the  insurers  in  the 
attitude  of  affirming  a  state  of  facts  wliich  Uiey 
could  not  hope  to  prove. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4212-1218;  Dec.  Dig.  «9 
1062.] 

4.  Equity  «=s>378  —  Tbial  —  lasun  —  Sub- 
mission. 

Under  Shannon's  Code,  |  6285,  declaring 
that  the  issues  shall  l>e  made  op  by  the  parties 
under  the  direction  of  the  court  and  set  forth 
briefly  and  clearly  the  true  qnestions  of  fact  to 
l>e  tried,  it  Is  the  duty  of  the  chancellor  to  see 
that  proper  and  material  issues,  and  only  such, 
are  submitted  to  the  jury,  and  he  is  in  error 
when  he  submits  to  the  jury  an  immaterial  issue. 
[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  H  794-790;    Dec.  Dig.  «=»378.] 

5.  Inbubanok  «=3602— Fikb  Insuranck— Pkr- 

AXTIES. 

Under  Acts  1901,  c.  141,  providing  a  25 
per  cent  penalty  if  an  insurance  company  refuse 
to  pay  a  fire  loss  within  60  days  after  demand 
shall  have  been  made  by  the  holder  of  the  poli- 
cy on  which  the  loss  oocnned.  a  formal  de- 
mand on  the  insurer  after  matnrlty  of  the  poli- 
cy is  fixed  according  to  its  terms  is  necessary  to 
entitle  the  insured  to  the  penalty. 

[Ed.  Note.— For  other  cases,  see  Insuzanoe, 
Cent.  Dig.  |  1498;   Dec  Dig.  «3>602.1 

6.  Insurance  4=3602  —  Fire  Insuranck  — 
Statutes. 

Acts  lUOl,  c  141,  providing  a  penalty  of 
25  per  cent  for  nonpayment  of  a  fire  loss  within 
60  days  after  demand,  being  a  penal  statute, 
must  be  strictly  construed. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  1 1498;   Dec  Dig.  «=>602.] 

7.  Insurance  «=9l44  —  Fnoe  Insubancb  — 
Contracts— MoDiFTOATioN. 

An  insurance  contract  like  any  other  oon- 
tract,  may  be  modified  after  it  is  made  by  ex- 
press agreement  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  273-276;  Dec  Dig.  «=3>144.] 

8.  Insurance  4=3602  —  Fibk  Policikb  —  Pen- 
alty. 

Firs  occasioning  a  loss  occurred  on  Septonr 
ber  25,  1913.  Proofs  of  loss  were  mailed  No- 
vember 1st  of  that  year,  the  only  demand  for 
payment  was  by  letter  dated  and  mailed  Decem- 
bcar  18th,  and  the  original  bills  of  complaint 
were  filed  on  the  7th  of  the  following  Janu- 
ary. The  policies  provided  that  loss  should  be 
payable  60  days  after  satisfactory  j>roof  of  loss 
had  been  received  by  the  insurers.  Acts  1901, 
c  141,  {provides  a  penalty  of  25  per  cent  in 
case  an  insurer  fails  within  60  days  after  de- 
mand to  pay  the  amount  due.  Held,  that  the  in- 
sured was  not  entitled  to  the  penalty ;  suit  liav- 
ing  been  begun  a  few  days  after  the  policy  ma- 
tured, and  payment  within  60  days  after  demand 
after  maturity  not  having  been  refused. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  1498 ;  Dec  Dig.  «=>602.] 

9.  Estoppel  e=>67  —  Cladc  Undkb  Aobex- 

MENT. 

Where  insured  relied  on  a  nonwaiver  agree- 
ment with  Insurers,  he  cannot  take  advantage  cl 
on  oral  statement  made  by  his  adjuster  and  as- 
sented to  by  the  adjusters  of  the  iusurcrs  which 
contradicted  the  provisions  of  the  polides  pre- 
served by  the  nonwaiver  agreement 

[Ed.  Note.— For  other  cases,  see  Elstoppel, 
Cent  Dig.  M  163,  164 ;  Dec.  Dig.  ®=»67.] 

10.  Insurance  4=>602  —  Fibx  Insubancb  — 

AOBBBMENTa 

Where  insured  and  insurers  executed  a  non- 
waiver agreement,  a  statement  made  by  insnr- 


4=9For  other  cases  see  sun*  toptc  and  KEY-NUMBSR  in  aU  Kay-Nuiabtred  DlguU  and  Iod*xn 
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«d'a  adjuster  and  aaaented  to  by  tlioae  of  the  in- 
aorera,  that  such  agreement  would  not  delay 
payment  of  daima  for  fire  loss  more  than  6  days 
at  the  utmost,  does  not  abow  inaured  was  en- 
titled to  payment  withia  anch  time  and  fumish 
basis  for  recovery  of  the  25  per  cent,  penalty 
provided  for  by  Acta  1901,  c.  141,  in  case  of 
refusal  of  payment  within  60  days  after  demand, 
where  the  iraliciea  did  not  require  payment  until 
00  daya  after  fumiahing  of  proofs  of  loas.' 

[Ed.  Note.— For  other  casea,  see  Insurance, 
Cent  Dig.  {  1488 ;  Dea  Dig.  <8=>602.] 

Certiorari  to  Oourt  of  Civil  Appeals. 

Bills  by  the  De  Bossett  Hat  Company 
against  the  London  Lancashire  Flie  Insur- 
ance Company  and  others,  wlilCh  were  con- 
solidated. From  a  decree  for  complainant, 
defendants  appealed  to  the  Court  of  Civil 
Appeals,  and,  the  decree  being  there  affirmed, 
they  bring  certiorari.  Judgments  reversed, 
and  bills  dismissed. 

W.  B.  Miller  and  Thomas  &  Thomas,  all 
of  Chattanooga,  for  plaintiff.  Slzer,  Cham- 
bliss  &  Chambliss,  of  Cliattanooga,  for  de- 
fendants. 

BUCHANAN,  J.  The  hat  company,  Jan- 
iiat7  7,  1914,  filed  separate  bills  against 
eleven  insurance  companies,  Inclnding  the 
one  above  named,  to  recover  on  account  of 
a  single  fire  loss  the  separate  sum  from 
each  company  for  which  each  was  liable  un- 
der a  policy  in  force  at  the  date  of  the  flie. 
Each  of  the  bills  prayed  for  a  decree  for  the 
stun  named  in  the  face  of  the  policy,  and  in- 
terMt  thereon,  from  December  6,  1913,  to- 
gether with  the  additional  snm  of  26  per 
cent  of  the  amount  of  the  principal  de- 
mand. The  25  i)er  cent  demand  was  based 
on  diapter  141,  Acts  of  1901;  but,  before 
the  causes  came  on  for  trial,  the  defendant 
companies  liad  so  amended  their  respective 
pleadings  as  to  admit  the  right  of  the  com- 
plainant in  each  case  to  a  decree  for  the 
principal  sum  and  interest  thereon,  and  that 
feature  of  the  original  demand  made  by  each 
bill  had  been  eliminated  from  dispute  by 
the  admission  aforesaid,  and  by  payment 
Into  the  registry  of  the  court  of  the  sum  in 
each  case  admitted  to  be  due,  and  thereafter 
the  only  matter  in  dispute  between  the  com- 
plainant company  and  each  of  the  defendant 
insurance  companies  in  each  case  was  the 
right  of  the  complainant  to  recover  that  part 
of  its  original  demand  which  was  based  on 
said  act  of  1901.  At  this  juncture  the  eleven 
causes  were  consolidated,  and  issues  were 
made  up,  and  the  consolidated  causes  were 
tried  before  the  chancellor  and  a  Jury.  The 
issues  submitted  to  the  Jury,  and  the  find- 
ings of  the  jury  on  each  Issue,  were  as  fol- 
lows: 

"(1)  Was  the  fire  which  occasioned  the  loss  sued 
foraeddectal?  Tea.  (2)  Was  said  fire  due  to,  or 
occasioned  by,  the  intentional,  willful,  or  fraud- 
ulent act  of  the  complainant?  No.  (3)  Did 
such  complainant  make  demand  for  pajrment  of 
the  policies  sued  on  after  the  same  became  due 
and  payable  aoeording  to  their  terms?  Tea. 
(^  Eld  defendant*  fail  to  pay  the  loas  under 
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said  policies  for  00  days  after  anch  demand,  and 
prior  to  the  institution  of  these  suits?  Yes. 
(5)  Did  defendants  refuse  to  pay  the  losses  un- 
der said  policies,  within  60  days  after  such  de- 
mand, and  prior  to  the  institutiob  of  these  auita? 
Yea.  (6)  Did  the  defendanta,  within  60  days 
after  demand,  made  by  complainant,  and  before 
auit  was  brought,  pursue  a  couraa  of  conduct 
equivalent  to  a  refusal  to  pay?  Yes.  (7)  And 
if  80,  was  such  conduct  thus  pursued  in  good 
faith?  No.  (8)  Was  defendant's  failure  or  re- 
fusal to  pay  the  loss  sustained  by  complainant 
in  good  faith?  No.  (9)  Did  such  failure  or  re- 
fusal inflict  additional  loss,  damage,  expense, 
and  injury  upon  complainant,  and,  il  so,  how 
much  damage,  expense,  and  injury  did  said  failure 
and  refusal  to  pay  inflict  on  complainant,  giving 
the  amount  of  the  same?    Yea;   :M.842.20.^' 

The  chancellor  ooncnrred  In  the  findings 
of  fact  by  the  jury,  and  decreed  in  favor  of 
complainant  in  the  sum  named  in  answer  to 
issue  Na  9,  together  with  interest  on  said 
stmi,  and  for  costs  of  the  cause.  Defend- 
ants in  the  consolidated  cause  moved  for  a 
new  trial  upon  the  following  grounds:  (1) 
Because  of  error  by  the  court  in  submitttng 
issues  1  and  2  to  the  jury;  (2)  because  of 
errors  in  the  admission  and  rejection  of  tes- 
timony to  be  specified  on  the  hearing;  (3) 
because  the  court  failed  and  refused  to  grant 
the  motion  of  defendants  for  peremptory  in- 
structions at  the  close  of  aU  the  evidence; 
(4)  because  of  error  In  the  Charge  of  the 
conrt,  to  be  specified  on  the  hearing;  (6) 
because  of  the  refusal  of  the  court  to  charge 
in  accordance  with  the  written  requests  sub- 
mitted on  behalf  of  defendants ;  (6)  because 
there  was  no  material  evidence  to  sustain 
said  verdict;  (7)  because  the  verdict  was  so- 
excessive  as  to  indicate  passion  or  prejudice 
on  the  part  of  the  Jury  against  the  defend- 
ants. "Wherefore,  and  for  oth^  reasons  to 
be  assigned  on  the  hearing,  defendants  move 
that  said  verdict  be  set  aside  and  a  new  trial 
granted."  The  motion  was  overruled,  and 
the  defendants  prosecuted  their  appeal  to  the 
Court  of  Civil  Appeals,  where  the  decree  of 
the  chancellor  was  modified  so  as  to  disallow 
interest,  but  otherwise  was  affirmed. 

The  defendants  have  filed  their  petitiCA 
for  certiorari  and  assignments  of  error  in 
this  court,  the  writ  has  been  granted,  and 
argument  allowed. 

[1]  The  first  assignment  of  error  in  this 
court  is  that  the  Court  of  Civil  Appeals  erred 
"in  overruling  the  objection  of  defendanta 
to  a  trial  by  Jury."  No  mention  of  this  mat- 
ter was  made  in  the  motion  for  a  new  trial 
in  the  Chancery  Court,  and  therefore  it  is 
not  a  proper  ground  for  a  reversal  of  the 
decree  of  that  court  or  the  Court  of  Civil 
Appeals.  See  Rule  6,  126  Tenn.  (18  Cates) 
723  [160  8.  W.  tt],  and  the  cases  cited  there- 
under. 

[2]  The  second  assignment  of  error  Is  that 
the  Court  of  Civil  Apiieals  erred  "In  falling 
and  refusing  to  hold  that  Issues  1  and  2 
were  irrelevant  and  immaterial,  and  should 
not  have  been  submitted  to  the  Jury."  Is- 
■oes  1  and  2  have  been  set  out  supra.  They 
were  also  set  oat  in  the  petition  for  cer- 
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tloraii.  Their  submission  to  the  Jury  was 
relied  on  as  the  first  ground  of  the  motion 
for  a  new  trial  In  the  Chancery  Court,  and 
the  action  of  -the  chancellor  on  that  ground 
of  the  motion  was  relied  on  as  the  second  as- 
signment of  error  in  the  Court  of  CWll  Ap- 
peals ;  so,  the  question  is  open  in  this  court, 
and  we  tliink  issues  1  and  2  were  irrelevant 
and  immaterial,  and  should  not  have  been 
submitted  to  the  Jury.  If  the  first  or  sec- 
ond answer  filed  by  each  of  the  defendant 
companies  had  been  a  part  of  the  existing 
pleadings  in  the  respective  consolidated  caus- 
es on  July  22,  1914,  when  the  Issues  were 
made  up,  the  first  and  second  issues  above 
would  have  been  material.  But  the  first  and 
second  answers  had  been,  by  leave  of  court, 
withdravrn  in  each  of  the  causes.  Tbe  first 
onswer  was  withdrawn  in  express  terms 
when  the  second  was  filed,  and  the  second 
was  withdrawn  In  express  terms  when  the 
third  was  filed.  The  third  answer  was  filed 
April  10,  1914,  and  it  made  no  question  as 
to  how  the  loss  was  occasioned,  and  did  not 
charge  that  it  resulted  by  the  act  of  the 
complainant,  or  in  any  other  way  wlilcb 
would  invalidate  the  Insurance;  bnt,  on  the 
contrary,  this  answer  confessed  liability  of 
the  respondent  for  the  full  amount,  and  paid 
said  sum  Into  court  Therefore  we  hold  that 
the  first  and  second  issues  were  not  proper, 
were  immaterial  and  Irelevant  under  the 
pleadings  as  they  stood  on  July  22,  1914, 
when  the  issues  were  made  up. 

[8, 4]  As  above  shown,  each  of  the  defend- 
ants in  the  consolidated  causes,  more  than 
three  months  before  the  Issues  were  made 
up,  had  voluntarily  abandoned  the  dispute 
of  fact  involved  In  issues  1  and  2,  and  by  so 
doing  had  confessed  its  inability  to  prove  the 
affirmative  of  those  Issues,  and  made  good  its 
confession  by  payment  into  court  of  the  prin- 
cipal demand  and  interest  thereon.  By  the 
injection  of  these  issues  Into  the  trial  of  the 
cause  the  Jury  must  have  been  led  to  believe 
that  the  affirmative  of  them  was  insisted  on 
by  defendants,  since  they  alone  could  profit 
by  afl^rmatlre  proof  of  issues  1  and  2,  and 
thus  the  defendants  were  placed  in  tbe  at- 
titude of  affirming  before  the  Jury  a  state 
of  facts  under  each  of  said  Issues  which 
they  could  not  hope  to  iwove,  the  contrary 
of  which  they  had  admitted,  and  tbe  com- 
plainant was  allowed,  under  tbe  guise  of  dis- 
proving the  affirmative  of  these  issues,  to  in- 
troduce the  greater  part  of  the  evidence  in 
this  large  transcript.  The  result  could  only 
have  been  misleading  and  prejudicial  to  the 
defendants'  right  to  a  fair  and  impartial 
trial  before  tbe  Jury  upon  any  material  is- 
sues of  fact  existing  under  the  pleadings. 
Section  6285  of  Shan.  Code  provides : 
"Tbe  issues  shall  be  made  up  by  tbe  parties 
under  the  direction  of  the  court,  and  set  forth 
briefly  and  clearly  the  true  questions  of  fact  to 
be  tried." 

This  section,  as  construed  by  our  caaes, 
has  been  held  to  mean  that  the  duty  is  upon 
the  chancellor  to  aee  that  proper  and  mate- 


I  rial  issues,  and  only  such,  be  submitted  to 
the  Jury,  and  he  is  in  error  when  he  sub- 
mits to  tbe  Jury  an  immaterial  issue  by 
whomsoever  that  issue  may  liave  been  ten- 
dered. The  court  cannot  avoid  the  duty 
which  the  statute  imposes.  JSee  Co<9er  v. 
Bell,  127  Tenn.  (19  Gates)  142,  153  8.  W. 
844,  Ann.  Cas.  1914B,  980;  Burton  v.  Farm- 
ers Association,  104  Tenn.  (20  Pickle)  416, 
68  S.  W.  320;  McBlya  v.  HIU,  106  Tenn. 
(21  Pickle)  319.  50  S.  W.  1025;  Crisman  v. 
McMurray,  107  Tenn.  (23  Pickle)  469,  64  S. 
W.  711,  and  Pile  v.  Carpenter,  118  Tenn. 
(10  Cates)  288,  99  S.  W.  360.  It  is  only  "to 
try  and  determine  any  material  fact  in  dis- 
pute" that  "either  party  to  a  suit  in  diancery 
is  entitled  upon  application  to  a  Jury."  S^ 
section  6282,  Shan.  Code.  Where  no  materi- 
al fact  is  in  dispute,  the  ri^t  to  a  Jury  trial 
under  that  section  does  not  exist,  and  whoi 
a  court,  in  a  cause  where  a  Jury  trial  has 
been  applied  for  under  that  section  and 
granted,  submits  to  the  Jury  an  issue  of  fact 
not  in  dispute,  it  abdicates  its  own  duty  to 
adjudicate  between  tbe  parties  In  respect 
of  that  undisputed  fact,  and  when  it  thus 
surrenders  its  functions  to  the  Jury  it  goes 
beyond  the  law  and  is  in  error.  We  do  not 
say  that  every  such  overstepping  of  tbe  law 
would  entitle  the  complaining  party  to  a 
reversal  of  the  decree;  but,  where  he  is 
thereby  prejudiced.  It  is  reversible  error, 
and  such  was  its  character  in  the  present 
case,  but  reversal  here  can  also  be  based  on 
another  ground. 

[S-S]  The  third  assignment  of  error  in 
this  court  is  as  follows: 

"The  Court  of  Civil  Appeals  erred  in  failing 
and  refusing  to  find  that  on  tbe  uncontroverted 
evidence  there  was  no  demand  for  payment  of 
the  loss  under  tbe  policies  made  after  the  same 
became  due  and  payable  according  to  their 
terms" — and  tliererore  the  third  issue  should 
have  been  answered  in  the  negative. 

At  the  close  of  complainant's  evidence  in 
the  CJbancery  0>urt,  defendants  moved  the 
court  to  direct  tbe  Jury  to  find  in  favor  of 
defendants  on  the  third,  and  also  other  is- 
sues, for  reasons  set  out  in  the  motion,  but 
the  court  overruled  the  motion  and  defend- 
ants excited ;  and  again,  at  the  close  of  all 
the  evidence,  tbe  same  motion  was  made  by 
defendants.  This  motion  Included  those  is- 
sues mentioned  In  the  motion  made  at  the 
close  of  complainant's  evidence,  and  also  in- 
cluded other  issues.  But  we  are  concerned 
at  present  only  with  tbe  third  issue.  Tbe 
grounds  on  which  said  motion,  made  at  the 
conclusion  of  all  the  evidence,  was  based, 
were  set  out  in  the  motion;  but  tbe  court 
also  overruled  this  motion,  and  the  defend- 
ants excepted. 

The  action  of  tbe  diancellor  in  overruling 
the  motions  aforesaid  was  made  the  basis  of 
tbe  fifth  and  ninth  assignments  of  error  in 
the  Court  of  Civil  Appeals,  which  respective- 
ly raised  tbe  points  that  tbe  chancellor  was 
in  error  in  failing  and  refusing  to  grant  de- 
fendants'  motions  for  peremptory  instrov- 
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tlons  to  the  Jury,  and  In  failing  and  refusing 
to  set  aside  the  verdict  of  the  Jury  on  the 
ground  that  there  was  no  material  evidence 
to  support  it.  Both  of  these  grounds,  as 
stated,  were  also  set  out  in  the  motion  for 
a  new  trial  in  the  Chancery  Oourt. 

By  the  foregoing  proceedings,  the  ultimate 
question  in  the  cause  is  laid  open  for  review 
In  this  court  This  question  is  whether,  un- 
der the  law  (there  being  in  our  opiniim  no 
material  facts  In  dispute),  the  defendants 
were  liable  to  complainant  for  any  farther 
sum  than  that  which  was  paid  into  the  reg- 
istry of  the  court ;  or,  to  put  the  qnestlon  in 
another  way,  whether,  under  the  undisputed 
facts,  any  liability  of  defendants  can  be  sus- 
tained under  the  provlaioos  at  chapter  141, 
Acts  of  1801,  for  the  penalty  therein  pro- 
vided In  certain  cases,  under  the  construction 
which  the  court  lias  placed  upon  that  act. 
We  think  the  question  must  be  answered  in 
the  negative.  Under  the  first  section  of  the 
above  act,  there  is  no  predicate  for  liability 
of  an  Insurance  company  to  a  policy  holder 
for  any  further  sum  than  the  loss  sustained 
while  the  policy  is  in  force,  and  interest  on 
the  amount  of  the  loss,  unless  the  company 
"refuse  to  pay  the  same  (meaning  the  amount 
of  the  policy  vrtth  interest)  within  sixty  days 
after  a  demand  shall  have  been  made  by 
the  holder  of  said  policy  on  which  said  loss 
occurred,"  and  the  portion  of  the  act  above 
quoted  has  been  thus  construed : 

"A  formal  demand  must  be  made  on  the  in- 
surer for  the  payment  of  the  amount  due  after 
the  maturity  of  the  policy  is  fixed  according  to 
its  terms."  Insurance  Co.  v.  Kirkpatrick,  128 
Tenn.  (2  Thomp.)  5S,  164  S.  W.  1186. 

And  said  the  court  in  that  case  (oidnlon  by 
the  Chief  Justice): 

"The  formal  demand  not  having  been  made, 
as  required  by  the  statute,  there  can  be  no  re- 
covery of  the  penalty." 

The  result  in  that  case  was  an  affirmance 
of  the  decree  as  to  the  amount  due  on  the 
policies,  but  a  reversal  of  the  decree  as  to  the 
penalty,  and  the  petition  to  rehear  was  over- 
ruled. It  was  held,  on  the  petition  to  rehear, 
that  chapter  141,  Acts  of  1901,  "is  a  penalty 
statute  and  must  be  strictly  construed,"  and 
"the  demand  provided  for  in  the  statute  is 
Intended  to  operate  as  a  fair  warning  to  the 
insurer  that  the  i>aialty  will  be  claimed  on 
failure  to  pay  within  60  days,"  and  the  clear 
import  of  what  is  thereafter  said  in  the 
opinion  is  that  the  Insured  may,  before  he 
makes  a  demand,  or  he  may  after  he  makes 
a  d«nand,  but  before  the  expiration  of  the 
60  days,  and  before  the  insurer  has  refused 
to  pay,  bring  his  suit  upon  the  policy;  but, 
if  he  do  80  in  dther  of  the  three  cases  men- 
tioned, his  ultimate  right  of  recovery  will 
be  the  amount  of  tiie  policy,  and  interest 
thereon  computed  from  the  date  of  its  ma- 
turity. A  demand  made  before  the  maturity 
of  the  contract  of  insurance,  according  to  its 
terms,  is  not  a  demand  within  the  meaning  of 
the  statute,  as  the  statute  was  construed  in 
Insurance  Oo.  ▼.  Kirkpatrick,  supra. 


An  insurance  contract,  however,  like  any 
other  contract,  may  be  modified  after  it  is 
made  by  the  express  words  of  the  parties, 
or  by  the  acts  of  the  parties  which  evince 
a  meeting  of  their  minds  in  agreement  to 
modify  its  terms  upon  any  particular  point. 
The  point  last  stated  above  was  not  involved 
in  the  Kirkpatrick  Case,  but  is  Insisted  on 
in  the  present  case.  .In  this  case  the  maturi- 
ty of  each  policy  was  fixed  by  its  terms; 
each  policy,  after  providing  that  "the  c<»n- 
pany  shall  not  be  liable  beyond  the  actual 
cash  value,"  etc.,  and  after  providing  how 
the  cash  value  should  be  ascertained  and  the 
amount  of  the  loss  determined,  added: 

"The  same  shall  be  payable  sixty  days  after 
date,  notice,  aacertaioment,  estimate,  and  sat- 
iefactory  proof  of  loss  have  been  received  by 
the  company  in  accordance  with  the  terms  of 
this  policy. 

The  fire  which  occasioned  the  loss  In  this 
case  occurred  on  September  26,  1913.  Proofs 
Of  loss  as  to  each  of  the  policies  involved 
were  mailed  to  defendants  on  November  1, 
1913.  These  were  the  only  proofs  of  loss 
ever  submitted  to  defendants.  The  date 
when  each  proof  of  loss  was  actually  re- 
ceived by  each  of  the  insurance  companies 
does  not  definitely  appear;  but,  giving  com- 
plainant the  benefit  of  counting  time  from 
the  date  of  the  maUing  of  each  proof  of  loss 
in  order  to  ascertain  the  maturity  of  each 
policy,  none  of  the  policies  could  have  ma- 
tured at  an  earlier  date  than  December  31, 
1913. 

The  only  demand  for  payment  of  these  pol- 
icies shown  by  the  transcript  was  made  by  a 
letter  from  one  of  complainant's  counsel,  dat- 
ed and  mailed  December  18, 1913.  The  origi- 
nal bills  of  complainant,  as  stated,  were  filed 
on  January  7,  1914.  It  is  therefore  clear 
that  no  demand  was  ever  made  by  ccmiplain- 
ant  under  any  policy  involved  after  the 
maturity  thereof,  until  the  original  bill  was 
filed  In  each  case.  The  filing  of  the  bill  in 
each  case  was  not  a  demand  in  the  sense  of 
chapter  141,  Acts  of  1901.  A  holding  to  the 
contrary  would  nullify  tiiat  part  of  section 
1  of  the  act  which  clearly  limits  the  right 
to  recover  the  penalty  to  "all  cases  when 
a  loss  occurs  and  they  (meaning  Insurers) 
refuse  to  pay  the  same  within  sixty  days 
after  a  demand  shall  have  been  made  by  the 
holder  of  the  policy  on  which  said  loss  oc- 
curred," and  such  a  holding  would  also  nul- 
lify what  is  said  in  Insuranoe  Co.  t.  Kirk- 
patrick, supra,  in  disposing  of  the  petition  to 
rehear  In  respect  of  the  purpose  underlying 
the  act,  for,  on  that  subject,  it  was  there 
said  that  the  demand  in  the  statute. provid- 
ed for  was  intended  ta  operate  as  "a  fair 
warning  to  the  insurer  that  the  penalty  will 
be  dalmed,  on  failure  to  pay  within  60  days. 
It  is  not  improper  or  unjust  that  such  warn- 
ing should  be  required.  •  •  •  The  under- 
lying thought  being  that  the  insurers  on 
formal  demand  so  made  would,  noting  the 
warning,  thereby  b»  induced  to  pay  the  loss 


Digitized  by 


Google 


724 


183  SOUTHWBSTBBN  BBPOBTBB 


(TenoL 


without  salt"  But  the  effect  at  what  we 
have  said  as  to  the  time  when  the  policy  ma- 
tured Is  sought  to  be  avoided  by  complain- 
ant upon  grounds  now  to  be  stated. 

[I]  After  the  Are  occurred,  complainant 
employed  a  Mr.  Greggory  to  represent  it  in 
the  adjustment  of  the  loss,  and  under  the 
advice  of  this  adjuster  on  behalf  of  the  com- 
plainant and  certain  adjusters  on  behalf  of 
the  defendant  companies  the  complainant 
and  the  companies  on  October  6,  1918,  enter- 
ed into  the  following  agreement  In  writing : 

"Nonwaiver  Agreement 
"Chattanooga,  Tenn.,  October  6,  1913. 
"It  is  hereby  mutually  stipulated  and  agreed 
by  and  between  De  Roasett  Hat  Company,  par^ 
ty  of  the  first  part  and  the  inaarance  companies 
whose  names  aie  signed  hereto,  party  of  the 
second  part,  that  any  acti<Ki  tasen,  request 
made,  or  information  now  or  hereafter  received 
by  said  party  of  the  second  part  u>  or  while  in- 
vestigating and  ascertaining  the  cause  of  fire, 
the  amount  of  loss  or  damage  or  other  matter 
relative  to  the  claim  of  said  party  of  the  first 
part  for  prcwerty  alleged  to  have  been  lost  or 
damaged  b^  fire,  on  the  25th  day  of  Sept  1913, 
shall  not  m  any  respect  or  particular  change, 
waive,  invalidate  or  forfeit  any  of  the  terms, 
conditions  or  requirements  of  the  policies  of  iii> 
surance  of  the  party  of  the  second  part,  held  by 
the  party  of  the  first  part  or  any  of  the  rights 
whatever,  of  any  party  hereto. 

"The  intent  of  this  agreement  is  to  save  and 
preserve  all  the  rights  of  aU  the  parties,  and 
permit  an  investigatiun  of  the  claim,  and  the 
determination  of  the  amount  of  the  loss  or  dam- 
age in  Older  that  the  party  of  the  first  part 
may  not  be  unnecessarily  delayed  in  their  busi- 
ness, and  that  the  amount  of  their  claim  may 
be  ascertained  and  determined  without  regard 
to  the  liability  of  the  party  of  the  second  part 
and  without  prejudice  to  any  rights  or  defenses 
which  said  party  of  the  second  part  may  have. 

"De  RoBsett  Hat  Co., 

"By  Sampson  De  Rossett  Pres. 

"Hanover  Fire  Ins.  Co. 

"Home  Insurance  Co. 

"By  Bdw.  H.  Sherley,  Adjuster. 

"Liverpool  &  London  &  Globe  Ins.  Co. 

"Ins.  Co.  of  N.  A. 

"London  &  Lancashire  Ins:  Co. 

"Niagara  Insurance  Co. 

"German  American  Ins.  Co. 

"Northern  Assurance  Ca 

"By  R.  A.  Bedding,  Adjuster. 

"American  Central  Ins.  Oo. 

"Va.  Fire  &  Marine  Ins.  Co. 

"By  Harry  J.  Erwin,  Adjuster." 

On  October  7,  1013,  said  parties  entered 
Into  the  further  agreement  which  reads: 

"Under  nonwaiver  agreement  entered  into 
October  6,  1913. 

"By  and  between  De  Bossett  Hat  Company, 
party  of  the  first  part  and  the  insurance  com- 
panies signing  same,  parties  of  the  sectHid  part: 

"This  memorandum  witnesseth  that: 

"Whereas,  the  stock  described  by  policies  is- 
sued to  the  De  Bossett  Hat  Company,  by  the 
insurance  companies  whose  names  are  signed 
hereto,  having  been  damaged  by  fire  on  Septem- 
ber 25,  1913,  . 

"It  is  hereby  mutually  understood  and  agreed, 
by  and  between  the  De  Rossett  Hat  Cx>mpany, 
party  of  the  first  part  and  the  insurance  com- 
panies whose  signatures  are  attached  hereto, 
parties  of  the  second  part  that  the  sound  value 
of  stock  at  the  date  of  fire  was  $27,070.74  and 
the  loss  and  damage  to  said  stock  of  the  De 
Rossett  Hat  Company,  is  $20,070.74,  and  it  is 
agmed  by  both  parties  that  all  remaining  sal- 


vage shall  revert  to  the  party  of  the  first  psrt 
It  is  hereby  further  agreed  by  and  between 
both  parties  that  the  agned  loss  and  damage  to 
said  sinck  is  without  admission  or  denial  of  lia- 
bility of  the  parties  of  the  second  part 

"In   witness   whereof,  we  have  hereunto  at- 
tached our  hands  and  seals  in  duplicate,  original 
in  possession  of  Southern  Adjustment  Bureau, 
Atlanta,  Ga.,  this  7th  day  of  October,  1S13. 
"De  Rossett  Hat  Co., 

"By  Sampson  De  Bossett  PreSL 
*%iverpool  &  London  Sc  Globe  Ins.  Ca 
"Insurance  Co.  of  N.  A. 
"London  &  Lancashire  Ins.  Co. 
"German  American  Ins.  Company. 
"Northern  Assurance  Company. 
"Hanovw  Fire  Ins,  Ca 
"Nianra  Ins.  Co. 

"Bv  B.  A.  Redding.  Adjustec. 
"American  Central  Ins.  Co. 
"Va.  Fire  &  Marine  Ins.  Go. 
"Borne  Insurance  Co. 

"B^  Ean7  J.  Brwin,  Adjuster. 
"Fidehty  Underwriters, 

"By  Harry  J.  Erwin,  Adjuster." 

{Complainant's  president  Sampson  De  Boa- 
sett  testified  that  be  pnt  a  question  to  ^Ir. 
Greggory,  wha  as  stated,  was  complainant's 
adjuster,  In  the  presence  of  the  adjuster  for 
the  insurance  companies,  and  the  question, 
as  De  Bossett  states  it  was:  "What  effect 
would  this  nonwaiver  agreement  have  on  our 
getting  our  money?"  To  which  question  he 
says  Greggory  replied  as  follows:  "He  said, 
it  will  not  delay  your  payment;  maybe  In 
twenty-four  hours,  and  not  over  fire  days  at 
the  outside  you  will  have  your  money."  De 
Rossett  was  asked  when  that  conversation  be- 
tween himself  and  Greggory  took  place,  and 
he  replied:  'The  next  morning,  just  after 
we  bad  all  signed  the  papers." 

Does  the  foregoing  conversation  destroy 
the  defense  of  the  Insurance  ccanpany  here- 
tofore outlined;  or,  to  put  the  question  in 
another  way,  does  that  conversation  modify 
each  of  the  original  policies,  and  each  of  the 
written  agreements  signed  prior  to  the  coa- 
versatlon  so  as  to  cause  each  of  the  policies 
to  mature  at  an  earlier  date  than  that  fixed 
by  their  terms?  The  Court  of  Civil  Appeals 
answered  the  question  in  the  afflrmativa  We 
answer  It  in  the  negative. 

There  Is  a  dispute  of  fact  as  to  whether 
the  conversation  ever  occurred  In  the  prei^ 
ence  of  the  adjusters  for  the  insurance  com- 
panies, and  a  dispute  of  tact  as  to  whether 
the  adjusters  heard  the  conversation,  or  un- 
derstood it  But  passing  this  question,  and 
assuming  that  the  conversation  occurred  aft- 
er the  contracts  were  signed  and  within  the 
presence,  heariug,  and  understanding,  of  the 
adjusters  for  the  companlss,  what  was  Its  ef- 
fect? Beyond  all  question,  the  conversation 
was  after  the  written  contracts  were  signed. 
Complainant  in  Its  bill,  does  not  assail 
the  nonwaiver  agreement  and  the  adjustment 
agreement  as  having  been  procured  by  the 
fraud  of  the  companies  or  their  agents.  Its 
pleadings  do  not  seek  to  have  these  contracts 
canceled  or  set  aside.  On  the  contrary,  com- 
plainant claims  benefits  under  these  con- 
tracts, and  has  received  benefits  under  them. 
In  Its  original  bill  the  amount  ot  the  loss  la 
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stated  to  have  been  asoertalned  and  fixed  bj 
the  adjustment  Complainant  has  enjoyed 
the  benefit  of  haylns  the  amount  of  the  low, 
as  fixed  by  the  adjustment,  paid  Into  the 
reglatry  of  the  court,  together  with  Interest 
thereon,  thus  relieTing  complainant  of  Intro- 
ducing evidence  In  court  to  fix  and  determine 
the  amount  of  the  loss.  These  benefits,  un- 
der the  contracts,  complainant  enjoyed  before 
the  present  branch  of  the  case  was  submitted 
to  the  Jury  In  the  Chancery  Court  It  also 
enjoyed,  under  these  contracts,  a  prompt  ad- 
justment of  Its  loss,  and  was  thereby  enabled 
to  prepare  and  submit  its  proof  of  loea  with- 
out the  dlfllcnlty  which  It  would  hare  encoun- 
tered had  the  adjustment  not  been  made.  In 
so  far  as  the  companies  could  execute  the  ad- 
justment agreement  It  had  beesa  executed  by 
them  prior  to  the  submission  of  the  present 
branch  of  the  case  to  the  Jury. 

Now,  complainant  having  secured  all  of  the 
foregoing  advantages  under  the  nonwaiver 
and  adjustment  contracts,  and  claiming  un- 
der them  still  farther  advantages  In  the 
present  branch  of  the  case,  sought  by  its 
evidence  on  the  trial  before  the  Jury,  to  nul- 
lify, by  Its  evidence,  to  wit,  the  conversation 
aforesaid,  those  provisions  of  the  nonwaiver 
agreement,  and  the  adjustment  agreement 
which  afford  protection  to  the  insurers,  un- 
der the  original  contracts  of  insurance  re- 
specting the  time  when  eadli  policy  shall 
mature. 

The  proof  of  loss  as  to  each  policy  mailed, 
as  stated,  on  November  1,  1913,  was  accom- 
panied by  a  letter  from  complainant  There 
Is  in  this  letter  a  distinct  recognition  of  the 
execution  of  the  nonwaiver  contract  of  date 
October  6,  1913,  and  of  the  adjustment  con- 
tract of  date  October  7,  1913,  and  the  letter 
shows  that  the  proof  of  loss  submitted  in 
each  case  was  according  to  the  adjustment 
Clan  the  complainant  thus  occupy  inconsistent 
poalUons?  Will  it  be  heard  thus  to  uuUlfy 
its  solemn  nonwaiver  contract  which  contains 
the  provision  that  no  action  talcen  under  the 
agreement  shall  in  any  respect  "change^ 
waive,  invalidate,  or  forf^t  any  of  the  terms 
or  conditions,  or  requirements  of  the  policies 
of  insurance"?  A  negative  answer  must  be 
given  to  this  Question.  The  doctrine  of  e»- 
t<«>pel  by  conduct  applies  with  full  force  to 
socb  a  state  of  facts.  Electric  Light  Co.  v. 
Gas  Company,  99  Tenn.  (15  Pickle)  871,  42 
8.  W.  19.  Authorities  could  be  multiplied  up- 
on the  point  if  necessary. 

[IS]  Even  if  not  estopped  to  porsue  a 
course  of  conduct  so  manifestly  unjust  we 
think  It  dear  that  the  conversation  between 
the  complainant's  president  and  its  adjuster 
was  merely  a  question  and  answer  as  to  the 
probable  result  or  effect  of  the  nonwaiver 
contract  and  the  adjustment  contract  in  re- 
ject of  an  early  receipt  by  complainant  of 
the  amount  agreed  upon  by  the  adjustment 
De  Bossetf  8  evidence  on  the  point  was  ob- 


jected to  at  the  time  It  was  sabmitted  to  the 
Jury,  but  the  chancellor  overruled  the  objec- 
tion. However,  If  no  objection  had  been 
made  to  it  we  are  unable  to  see  how  it  could 
have  affected  the  validity  of  the  written  con- 
tracts by  which  the  complainant  company 
had  bound  itself,  as  stated  above. 

According  to  the  view  we  take  of  the  case, 
it  is  unnecessary  to  consider  tiny  further  as- 
signment of  error.  Assignment  No.  3  must 
be  sustained,  and  it  is  concluslTe  of  the 
rights  of  ^e  parties.  As  we  see  the  case, 
there  was  no  evidence  that  any  demand  with- 
in the  meaning  of  chapter  141  of  Acts  1901 
was  ever  made  upon  the  insurers  after  the 
several  iwlicies  matured,  and  the  present 
case  fails  clearly  within  the  authority  of  In- 
surance Co.  V.  KIrkpatrick,  supra,  and  must 
take  the  same  course.  It  therefore  results 
that  the  decree  of  the  Court  of  Civil  Appeals 
Is  reversed,  and  the  suit  of  complainant,  in 
so  far  as  it  seeks  to  recover  under  chapter 
141,  Acts  of  1901,  is  dismissed  at  complain- 
ant's cost 


PEOPLE'S  NAT.   BANE  v    SWIFT. 
(Supreme  Court  of  Tenueaaee.    March  13,  1916.) 

1.  Apfkai.  ANn  Bbbob  «=»1010(1)— Rkvikw— 

Tbiai.  bt  Consn. 

Where  a  cause  is  tried  by  the  Judge  with- 
out a  jury,  the  judgment  must  be  affirmed  on 
appeal  if  there  is  any  evidence  on  which  it  can 
be  sustained. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8979;  Dec.  Dig.  «= 
lOlO(i).] 

Z  Apfbai.  and  Ebbob  «s>9B1(1)— Bbvxbw  — 

Tbiai.  by  Cotjbt. 

On  trial  by  a  court  without  a  Jury,  the 
appellate  court  will  take  that  view  of  the  evi- 
dence most  favorable  to  the  prevailing  party. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  8762;  Dec  Dig.  «=> 
931(1/.] 

3.  Barkb  aitd  Barkiro  «=>  140(4)— Patiorx 
OB  Chxobs— Liabiutt  of  Bank. 

Wtiere  the  drawer  and  payee  of  a  check 
agreed  that  the  check  should  be  paid  from  the 
proceeds  of  drafts  drawn  on  third  parties 
through  the  defendant  bank,  on  whom  the  check 
was  drawn,  and  the  bank  on  being  informed  of 
the  arrangement  told  them  to  send  the  cbec^  in, 
and  that  as  aoon  as  the  draft  would  come  the 
check  would  be  paid,  the  bank  was  eatopped  to 
deny  that  enough  of  the  proceeds  of  the  draft 
had  been  appropriated  to  pay  the  check. 

[Ed.  Note.— For  oither  caaea,  aee  Banks  and 
Banking,  Cent  Dig.  i  889;  Dec.  Dig.  «s> 
140(4).J 

4.  AsBioNioERTS  «=>49— PATiawT  OF  Ohbcks 
— Liabiutt  or  Bank. 

Negotiable  Inatrumenta  Law  (Laws  1899,  c, 
94)  S  lS9,  under  which  a  check  does  not  operate 
as  an  aasignment  of  any  part  of  the  fund  to  the 
credit  of  the  drawer,  so  that  the  bank  is  not 
liable  to  the  holder  until  It  accepts  or  certifies 
the  check,  does  not  prevent  an  appropriation  of 
a  fund  in  the  bank  by  the  parties  to  a  check  to 
meet  ita  payment  when  such  appropriation  is 
brought  to  the  attention  of  the  bank  before  it 
has  paid  out  the  money. 

[Ed.  Note. — For  other  caaea,  aee  Aaaignmenta, 
Cent  Dig.  H  8&-8e;  Dec.  Dig.  «s349.f 
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5.  Banks  awd  Banking  (©=>140(3)—" Accept- 
aj^oe"  of  Check — Rktbntion  by  Bank. 
A  bank  was  informed  on  December  31, 
1912,  that  a  check  bad  been  drawn  upon  it,  and 
that  the  parties  thereto  had  agreed  that  it  was 
to  be  paid  out  of  the  proceeds  of  a  certain  draft 
which  had  been  drawn  on  a  third  party  through 
the  bank,  and  the  bank  agreed  to  the  arrange- 
ment, and  the  check  was  sent  to  it  immediately, 
and  on  February  11,  1913,  the  bank  reported 
that  the  drafts  had  not  been  honored,  but  that 
they  would  be  and  that  as  soon  as  it  got  the 
money  it  would  settle,  and  on  February  24th  the 
payee  wrote  to  the  bank  to  still  bold  the  check, 
but  in  fact  the  drafts  had  been  collated  by  the 
bank  on  February  8th  and  placed  to  the  credit 
of  the  drawer  and  ezhauatea  by  February  16th 
in  making  payments  in  which  the  bank  was  to 
an  extent  Interested.  Held,  that  there  was  an 
"acceptance"  of  the  check  by  the  bank  within 
the  meaning  of  Negotiable  Instruments  Law,  f 
137,  providing  that  where  the  drawee  after  ac- 
ceptance destroys  the  bill  or  refuses  within  24 
hours  after  delivery  or  within  such  other  period 
as  the  holder  may  allow  to  retam  the  bill,  he 
will  be  deemed  to  have  accepted  the  same. 

[Ed.   Note.— For   other   cases,   see   Bills   and 
Notes,  Cent.  Dig.  g  386 ;    Dec.  Dig.  ®=>140(3). 
For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Acceptance.] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  U  M.  Swift  against  the  People's 
National  Bank  before  a  justice  of  the  peace. 
From  a  judgment  for  defendant,  he  appealed 
to  the  circuit  court,  and  on  judgment  there 
in  his  favor  defendant  appealed  to  the  Oonrt 
of  Civil  Appeals,  and  on  affirmance  of  the 
judgment  brings  certiorari  to  the  Supreme 
Court    Affirmed. 

Ed.  T.  Seay,  of  Nashville,  and  W.  W.  Par- 
due,  of  Gallatin,  for  plaintiff  In  error.  True 
&  Dorsey,  ot  Springfield,  for  defendant  in 
error. 

NEIL,  C.  X  This  action  was  brongM  orig- 
inally before  a  Justice  of  the  peace  of  Sum- 
ner county,  by  the  defendant  in  error,  and 
from  a  Judgment  against  him  be  prosecuted 
an  appeal  to  the  circuit  court  of  the  county, 
and  in  that  court  a  judgment  was  rendered 
in  his  favor.  The  bank  then  prayed  an  ap- 
peal to  the  Court  of  Civil  Appeals,  and  there 
the  judgment  of  the  circuit  court  was  af- 
firmed. The  case  was  then  brought  to  this 
court  by  the  writ  of  certiorari.  The  action 
was  upon  a  check  of  $420,  drawn  on  the  plain- 
tiff in  error  by  one  C.  A.  Nolen,  on  December 
31,  1912,  in  favor  of  the  defendant  in  error, 
Swift  It  was  indorsed  by  the  latter  to  the 
Bank  of  Whitehouse  for  deposit  That  bank 
Indorsed  It  to  the  plaintiff  in  error  (located 
at  Gallatin,  Tenn.)  for  collection.  The  lat- 
ter failing  to  collect,  the  dteck  was  taken  up 
from  the  Bank  of  Whitehouse  by  Swift,  and 
suit  brought  by  hlin  against  the  plaintiff  tn 
error,  as  stated. 

[1,2]  The  case  was  tried  In  the  drcnlt 
court  by  ttoe  Jndge  without  the  intervention 
of  a  Jury.  Under  such  drcumstances  the  rule 
is  that  If  there  is  any  evidence  upon  which 
the  judgment  can  be  sostalned,  It  must  be 
nfflrmed  on  appeal.    Hlnton  v.  Insurance  Co., 


110  Tenn.  113,  72  S.  W.  118.  We  must  there- 
fore take  that  view  of  the  evidence  which  is 
most  favorable  to  the  plalntiCC  below,  defend- 
ant In  error  here. 

Taking  this  view,  tliere  is  testimony  in  the 
record  to  sustain  the  fallowing  facts: 

Nolan  bad  purchased  some  moles  from 
Swift,  and,  to  pay  for  them,  gave  him  the 
check  above  mentioned,  informing  him  at  the 
time  that  he  was  going  to  draw  a  draft  or 
drafts  on  Atlanta  through  the  plaintiff  in 
error  bank,  and  that  the  check  would  be  paid 
ont  of  this  fund  when  the  draft  should  be 
collected.  Nolen  then  went  to  Gallatin,  and 
Swift  went  to  the  Bank  of  Whiteboose,  in 
Robertson  county.  Arriving  tbere  he  had  the 
cashier  of  the  latter  bank  to  call  up  Mr. 
Hitchcock,  cashier  of  the  plaintiff  in  error 
bank,-  and,  according  to  the  testimony  of  Mr. 
Corder,  the  first-mentioned  cashier,  and  Swift 
himself,  who  says  he  stood  near  the  tele- 
phone, Mr.  Corder  called  Hitchcock's  atten- 
tion to  the  check,  bnt  it  does  not  appear  that 
he  Informed  the  latter  of  the  agreement  made 
between  Nolen  and  Swift  that  the  check 
should  be  paid  out  of  the  Atlanta  draft 
However,  Hitchcock  replied  that  Nolen  said 
he  had  seuU  on  to  Atlanta,  to  the  Atlanta 
Mule  Company,  that  morning,  two  drafts. 
Hitchcock  further  said: 

"When  the  draft  would  be  paid  it  would  be  all 
right  Mr.  Hitchcock  said  he  sent  the  draft  in, 
and  to  send  the  check  in,  and  as  soon  as  the 
draft  would  come  it  would  be  paid.  *  *  •* 
Mr.  Hitchcock  said,  send  it  in,  and  when  the 
drafts  were  paid,  he  would  send  me  the  money." 

This  conversation  occurred  December  31, 
1912,  and  pursuant  thereto  the  check  was 
at  once  sent  to  the  plaintiff. in  error  bank, 
duly  Indorsed  for  collection.  No  further  com- 
munication was  had  between  the  two  banks 
until  February  11,  1913.  On  that  day,  at 
the  request  of  Swift  Mr.  Corder  called  up 
Mr.  Hitchcock,  and  inquired  about  the  state 
of  affairs.  "Hitchcock  said  the  drafts  had 
never  been  honored,  but  he  thought  they 
would  be,  and  to  rest  easy,  as  soon  as  he 
got  the  money  he  would  settle  for  it"  (the 
check),  "so  I  did  rest  easy  thinking  he 
would."  Still  supposing  the  drafts  had  not 
been  collected,  he  wrote  to  Mr.  Hitchcock  on 
February  24th  to  still  hold  the  check.  How- 
ever, the  drafts,  aggregating  $870,  had  been 
collected  by  the  plaintiff  in  error  bank  on 
February  8th  and  placed  to  the  credit  of 
Nolen,  and  on  February  15th  this  fund  had 
been  totally  exhausted  in  the  following  man- 
ner: Nolen  gave  a  check  to  J.  H.  Hall  & 
Co.,  of  which  Mr.  Allen,  the  president  of 
plaintiff  in  error  bank  was  a  partner,  for 
$229.60,  a  check  to  plaintiff  in  error  bank  for 
$525  to  cover  a  note  he  owed  tt,  $32  was 
applied  by  the  bank  for  insurance  on  certain 
mules  which  Nolen  had  shipped,  the  sale  ot 
which  produced  part  of  the  fund  covered 
by  the  draft,  and  the  balance  left  of  the  $870 
was  applied  on  an  overdraft  wlii<4i  Nolen  owed 
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the  plaintiff  In  error  bank  at  the  time  he 
deposited  with  It  the  drafts  for  collection. 
On  February  28th,  Mr.  Corder,  being  still  In 
Ignorance  of  these  latter  transactions,  again 
called  up  Mr.  Hitchcock,  and  made  Inquiry 
concerning  the  drafts.  Mr.  Hitchcock  then 
admitted  that  the  Atlanta  drafts  had  been 
collected,  and  said  they  had  been  applied  to 
debts  owing  by  Nolen  to  the  plaintiff  In  er- 
ror bank.  He  thereupon  returned  the  check 
to  the  Bank  of  Whltehonse  with  the  explana- 
tion that  there  were  no  funds  to  pay  It.  The 
evidence  shows  the  following  additional  facts 
concerning  the  drafts  on  Atlanta. 

In  tlie  Interval  between  December  31, 1912, 
and  February  8,  1913,  Nolen  gave  the  plain- 
tiff In  error  two  drafts  on  Atlanta,  aggre- 
gating $870.  One  of  these  was  for  $446,  and 
the  other  $425.  The  $446  draft  was  to  pay 
the  estimated  value  of  certain  stock  which 
Kolen  was  at  the  time  shipping  to  Atlanta 
for  sale,  on  which  stock  the  plaintiff  In  error 
bank  had  a  mortgage  for  a  debt  due  to  It. 
The  $426  draft  was  for  the  estimated  value 
of  four  mules  that  the  firm  of  J.  M.  Hall  & 
Co.  of  Gallatin  had  sold  to  Nolen,  retaining 
title.  When  he  was  about  to  ship  these  mules 
to  Atlanta,  Hall  &  Co.  demanded  that  Nolen 
give  a  draft  on  Atlanta  for  the  amount  stat- 
ed as  the  probable  value  of  these  mules.  At 
the  time  these  drafts  were  put  Into  the  plain- 
tiff in  error  bank,  Nolen  directed  that  bank 
not  to  pay  out  these  funds,  but  to  hold  them 
until  he  should  return  from  Atlanta,  and 
then  he  would  straighten  up  his  affairs  with 
the  bank,  and  with  Hall  &  Co.,  and  pay  out 
of  the  proceeds  of  the  drafts  what  he  owed 
the  bank  and  Hall  &  Co.  The  drafts  were 
collected  and  passed  to  the  credit  of  Nolen 
on  February  8,  1918.  On  February  15,  1913, 
the  proceeds  of  the  two  drafts  were  disposed 
of  as  already  indicated.  Thus  with  the  con- 
sent of  Nolen  the  whole  fund  was  applied 
in  the  manner  stated.  When  this  money 
was  received  and  paid  out  In  this  manner, 
the  defendant  in  error's  check  was  lying  in 
the  plaintiff  In  error's  bank  for  collection. 
After  this  money  was  thus  appropriated,  to 
the  debts  of  the  plaintiff  In  error  bank,  and 
to  the  debt  of  J.  M.  Ball  ft  Co.,  defendant 
In  error's  $420  check  was  returned  to  the 
Bank  of  Whitehoose,  with  the  information 
that  Nolen  would  call  and -see  the  latter  bank 
the  next  day. 

It  is  not  directly  proven,  but  may  be  in- 
ferred from  the  evidence,  that  Nolen  was 
practically  insolvent  when  he  returned  from 
Atlanta,  having  nothing  visible  except  Iiia 
deposit  in  the  plaintiff  in  error  bank.  It 
is  proven  that  X  M.  Hall  ft  Co.  considered 
bim  "shaky,"  because  of  the  disastrous  market 
be  had  encountered  in  Atlanta.  For  this 
reason  Hall  telegraphed  to  Allen  to  Intercept 
Nolen  at  Nashville,  and  get  a  check  from 
bim.  Allen  did  so,  and  It  seems  he  also  at 
the  same  time  procured  the  $526  check  for 
the  plaintiff  In  error  bank.  On  March  12th, 
or  13th,  Nol«>  left  the  country,  and  so  far 


as  this  record  shows,  has  not  be«i  heard  of 
since. 

The  question  is  whether  under  the  fore- 
going facts  the  plaintiff  in  error  is  indebted 
to  defendant  in  error,  Swift,  on  the  $420 
check  Just  mentioned. 

We  are  of  the  opinion  that  the  plaintiff 
in  error  is  so  indebted  on  two  grounds. 

[3,4]  1.  The  arrangement  between  Nolen 
and  Swift  amounted  to  an  appropriation  of 
a  snfDciency  of  the  Atlanta  drafts  to  pay 
the  check  in  question.  It  is  true  that  it  does 
not  appear  that  this  arrangement  was  com- 
municated in  terms  to  the  plaintiff  in  error, 
but  the  latter  agreed,  as  shown  by  the  state- 
ment, that  the  check  should  be  paid  out  of 
these  drafts,  and  we  must  infer  that  Nolen 
had  himself  communicated  to  the  plaintiff  in 
eiTor  what  had  passed  between  him  and  Swift. 
At  all  events,  since  Nolen  had  agreed  and 
the  bank  Itself  had  consented  to  the  same 
arrangement,  in  its  talk  with  Mr.  Corder, 
over  the  telephone,  it  would  be  estopped  to 
deny  the  appropriation.  It  is  true  that  un- 
der section  189  of  the  Negotiable  Instruments 
Law  a  check  of  itself  does  not  operate  as  an 
assignment  of  any  part  of  the  fund  to  the 
credit  of  the  drawer,  and  the  bank  is  not 
liable  to  the  holder,  unless  and  .until  it  ac- 
cepts or  certifies  the  check.  However,  this 
section  does  not  interfere  with  an  appropria- 
tion of  the  fund  by  an  outside  arrangement 
between  the  parties  which  is  brought  to  the 
attention  of  the  bank  before  it  has  paid  out 
the  money.  That  there  may  be  such  an  ap- 
propriation by  an  outside  agreement  Is  shown 
by  the  case  of  Bank  v.  Yardley,  165  U.  S. 
634,  17  Sup.  Ct  439,  41  L.  Ed.  855.  In  this 
case  it  is  said: 

"Whilst  an  equitable  assignment  or  lien  will 
not  arise  against  a  deposit  account  solely  by 
reason  of  a  check  drawn  against  the  same,  yet 
the  authorities  establish  that  if  in  the  transac- 
tion connected  with  the  delivery  of  the  check 
it  was  the  understanding  and  agreement  of  the 

Earties  that  an  advance  about  to  be  made  should 
e  a  charge  on  and  be  satisfied  out  of  a  specified 
fund,  a  court  of  equity  will  lend  its  aid  to  carry 
such  agreement  into  effect  as  against  the  drawer 
of  the  check,  mere  volunteers,  and  parties  charg- 
ed with  notice." 

Under  the  drcnmstanoes  of  the  present 
case  it  is  not  necessary  that  resort  should  be 
had  to  a  court  of  equity. 

[6]  2.  We  are  of  the  opinion  that  the  facts 
of  the  present  case  show  an  acceptance  of  the 
check  within  the  sense  and  meaning  of  section 
137  of  the  Negotiable  Instruments  Law,  which 
reads : 

"Where  a  drawee  to  whom  a  bill  is  delivered 
for  acceptance,  destrojrs  the  same,  or  refuses 
within  twenty-four  hours  after  such  delivery, 
or  within  such  other  period  as  the  holder  may 
allow,  to  return  the  bill,  accepted  or  non-accept- 
ed, to  the  holder,  he  will  be  deemed  to  have  ac- 
cepted the  same." 

Under  section  185  a  check  is  a  bill  of  ex- 
change, drawn  on  a  bank,  payable  on  demand. 
As  shown  in  the  statement  the  check  in  ques- 
tion was  sent  to  the  plaintiff  in  error  bank 
for  collection.    It  was  to  remain  tmtil  the 
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Atlanta  drafts  could  be  collected,  and  thea 
was  to  be  paid  ont  of  thlB  source.  On  Febru- 
ary 11th  inquiry  was  made  by  tbe  Bank  of 
Whltebouse  that  bad  sent  the  check  to  tbe 
plalntlfl  in  error  as  to  the  status  of  the  mat- 
ter. The  reply  was  that  the  Atlanta  drafts 
had  not  been  collected,  although  the  proceeds 
of  these  drafts  had  been  in  the  plalutifT  in 
error's  possession  since  February  8th.  After 
this  the  plaintiff  In  error,  Instead  of  paying, 
the  check  out  of  the  funds  in  baud,  or  at  least 
returning  It  with  a  proper  explanation  as  to 
Its  own  claim  to  an  appropriation  of  the  funds 
on  its  debt  against  Nolen,  and  for  the  debt 
of  J.  M.  Hall  &  Co.,  retained  It,  for  13  days 
thereafter,  untU  on  the  24th  of  February  it 
received  an  order  from  the  Bank  of  White- 
house  to  still  retain  It,  the  latter  bank  having 
been  deceived  by  the  false  statement  that  the 
Atlanta  drafts  had  not  been  paid.  This  re- 
tention under  the  circumstances  was  a  con- 
version of  the  check;  that  Is,  the  retention 
of  the  check  during  the  13  days  mentioned ; 
and  this  conversion  could  not  be  cured  by  the 
subsequent  order  to  hold  superinduced  by  the 
previous  misstatement 

We  think  the  correct  general  principles 
bearing  on  this  subject  are  set  forth  in  the 
following  excerpt  from  Westberg  v.  Chicago 
Lumber  &  Coal  Co.,  117  Wis.  589,  94  N.  W. 
672: 

"Upon  delivery  for  acceptance,  the  drawee  Is 
not  boand  to  act  at  once.  He  has  a  right  to  a 
reasonable  time— usually  24  hours— to  ascertain 
tbe  state  of  accounts  between  himself  and  the 
drawer,  and  until  expiration  of  that  time  the 
holder  has  no  right  to  demand  an  answer,  nor, 
without  categorical  answer,  to  deem  the  bill  ei- 
ther accepted  or  dishonored ;  not  accepted,  be- 
cause of  the  right  of  drawee  to  consider  before 
he  binds  himself;  not  dishonored,  because  both 
drawer  and  drawee  have  the  right  that  their 
paper  be  not  discredited  during  such  period  of 
investigation.  After  tbe  expiration  of  that  rea- 
sonable time  the  holder  has  a  right  to  know 
whether  the  drawee  assumes  liability  to  him  by 
accepting,  and,  if  not,  he  has  a  right  to  return 
of  the  document,  so  that  he  ma^  protest  or  oth- 
erwise proceed  to  preserve  bis  rights  against  tbe 
drawer.  Tbe  consensus  of  authority  is,  bow- 
ever,  that  the  duty  rests  on  the  holder  to  de- 
mand either  acceptance  or  return  of  the  bill,  and 
that  mere  inactioa  on  the  part  of  the  drawee  has 
no  effect  After  the  expiration  of  this  time  for 
investigation,  the  drawee  may,  by  retention  of 
tbe  biU,  accompanied  by  other  circumstances, 
become  bound  as  an  acceptor;  not,  however, 
by  mere  retention.  There  seem  to  be  two  phases 
of  conduct  recognized  by  tbe  aathorities  as 
charging  the  drawee:  One  purely  contractual, 
as  where  the  retention  is  accompanied  by  such 
custom,  promise,  or  notification  as  to  warrant 
tbe  holder,  to  the  knowledge  of  the  drawee,  in 
understanding  that  the  retention  declares  accept- 
ance ;  the  other,  where  the  conduct  of  the 
drawee  is  substantiall^r  tortious  and  amounts  to 
a  conversion  of  the  bill.  This  is  the  nhase  of 
conduct  which  our  Negotiable  Instruments  Stat- 
ute •  •  *  has  undertaken  to  define  and  limit 
as  refusal  (not  mere  neglect)  to  return  tbe  bill, 
or  destruction  of  it ;  reiterating  the  common-law 
rule  that  mere  retention  of  the  bill  is  not  ac- 
ceptance. •  •  •  Tbe  doctrine  of  construc- 
tive acceptance  is  based  on  the  general  princi- 
ples of  estoppeL  If  tbe  conduct  of  the  drawee 
will  prejudice  the  existing  rights  of  the  holder. 


unless  it  means  acceptance,  and  the  drawee  has 
knowledge  of  snch  fact,  be  is  estopped  to  deny 
the  only  purpose  which  could  render  his  con- 
duct innocuous,  namely,  acceptance  <^  tbe  bilL 
This  underlying  principle  snggests  the  reasons 
for  many  of  tbe  limitations  upon  the  implicatian 
of  acceptance  from  conduct;  as,  for  example, 
that  such  implication  arises  only  when  the  bill 
is  presented  for  acceptance,  and  that  no  one 
but  the  holder  (payee  or  indorsee)  can  make 
such  technical  presentment  •  •  •  Only 
when  the  drawee  knows  that  aoceptanee  is  ex- 
pected would  he  suppose  that  his  conduct  can 
lead  to  a  belief  that  he  does  accept  Only  when 
the  presentment  is  by  the  holder,  whose  conduct 
and  rights  must  be  affected  by  acceptance  or  re- 
fusal, IS  the  drawee  charged  by  the  strict  rules 
of  tbe  law  merchant  with  notice  that  bis  con- 
duct may  so  injuriously  affect  the  person  deliver- 
ing the  bill  to  him." 

In  section  407b  of  Daniels  Negotiable  In- 
struments (sixth  edition),  it  is  said,  referring 
to  sections  132  and  18T  of  Negotiable  Instru- 
ments Law: 

"Tbe  statute  declares  that  acceptance  of  a 
bill  must  be  in  writing  and  signed  by  the  drawee. 
This  section  of  the  statute,  abolishing  verbal 
and  implied  acceptances  by  ^providing  that  the 
acceptance  must  be  in  writing  and  signed  by 
the  drawee,  must  be  construed  in  connection 
with  a  further  section"  (137)  "declaring  that  the 
action  of  the  drawee  in  destroying  a  bill  or  in 
not  returning  it  as  required  by  the  section,  shall 
be  deemed  an  acceptance  of  it ;  and  a  construc- 
tive acceptance  of  a  bill  under  the  latter  section 
is  as  effective  to  charge  the  drawee  as  an  accept- 
ance in  writing  under  the  former  Section" 

— referring  to  Wiener  v.  First  National  Bank, 
220  Pa.  21,  68  Aa  956,  17  L.  B.  A.  (N.  S.) 
1266,  whldi  fully  sustains  tbe  text 

We  repeat  that  the  retention  of  the  bill 
under  the  circumstances  stated  amounted  to 
its  conversion,  was  a  frand  upon  its  owner, 
and  makes  a  case  of  acceptance  under  section 
137. 

It  resulta  that  the  Judgment  of  tbe  Court 
of  Civil  Appeals  will  be  affirmed. 


EDINGTON  V.  MICHIGAN  MUT.  LIFE  INS. 

CO. 
(Supreme  Court  of  Tennessee.    Nov.  16,  1915.) 

1.  Appeai.  and  l^BOB  is=>865— Review— Db- 

CBEK   PitO   CONFESSO. 

In  reviewing  a  judgment  entered  against  de- 
fendant pro  confesso  after  its  failure  to  answer, 
the  bill  should  be  construed  at  least  as  favor- 
ably as  when  tested  by  demurrer  or  motion  to 
dismiss:  that  is,  the  court  should  make  every 
reasonable  presumption  in  favor  of  the  bill, 
which  must  be  sustained  if,  upon  critical  exam- 
ination of  the  facts  stated,  there  is  a  possibility 
that  tbe  action  may  be  sustained — it  being  tbe 
policy  of  the  courts  to  give  every  complainant 
an  opportunity  to  be  heard  on  tbe  merits  when 
any  equity  appears  in  the  bill,  though  defective- 
ly stated. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ft  3462-3 JG6 ;  Dec.  Dig.  «=> 
865.] 

2.  Insurawce  «=>029— Decmbb  Pao  CoNnsso 
— Pleadiwo  Date  or  iNCEPTioif. 

In  suit  on  a  life  policy,  under  a  bill  al- 
leging that  on  September  18,  1905,  insured  ap- 
plied for  the  policy,  that  it  was  not  issued 
before  the  22d,  apd  that  complainants  could  not 
state  the  exact  date,  as  insured  bad  borrowed  on 


4s>For  other  cas«i  see  same  topic  and  KET-NUMBBR  In  all  Key-Numberea  Olgesu  and  Iiul«xai 


Digitized  by 


Google 


TeniL) 


EDIKOTON  T.  MXCBIOiOT  MUX.  LIFE  IKS.  00. 


729 


the  policy  and  it  was  in  possession  of  tlie  in- 
snrer,  September  22d  must  be  treated  as  the 
date  ot  flie  inception  of  the  insurance. 

[Ed.  Note.— FV>r  other  cases,  see  Insnranee, 
Cent  Dig.  Si  1575-1080,  1584r-1586,  1592.  1598 ; 
Dec.  Dig.  «=>629.] 

5.  INSUBANOB   «=»17T   —   IjITB   iNSUBAirOE   — 

I<APBii7a  or  PouoT. 

Where  insured,  under  a  life  policy  Issued 
September  22,  1905,  paid  premiums  for  nine  fnll 
years  in  advance,  including  the  year  1913,  which 
carried  the  policy  to  noon  of  September  22, 
1914,  and  such  insured  died  on  the  early  morn- 
ing of  that  day,  the  policy  had  not  lapsed  at  the 
time  of  his  death. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  St  372-378;   Dec.  Dig.  «=a>177.] 

4.  EoniTT  «=341&-Dkobbb  Pbo  CoNFBaso— 

Pleading  Staiutb. 

In  suit  on  a  life  policy,  the  bill,  pleading  a 
liability  of  the  insurer  under  Acts  1907,  c.  457, 
S  2,  requiring  a  provision  for  grace  of  one 
mmith  for  the  payment  of  premiums  after  the 
first  year,  though  alleging  only  that  the  policy 
lapsed,  thus  giving  rise  to  a  new  policy,  to  which 
the  statute  would  apply,  after  the  "passage" 
of  the  act,  without  reference  to  the  date  of  its 
taking  effect,  was  sufficient,  when  taken  for  con- 
fessed. 

[Ed.  Note.^B'or  other  cases,  see  Equity,  Cent. 
Dig.  SI  962-971 ;   Dec.  Dig.  <8=>418.] 

6.  iNsnBANca  «=3365(1)  —  Lm  Insubanok  — 

REINSTATKUENI^PBOTiaiON    FOB    ObAOS    IR 
PatOMNT  of  PBKMnjMfl, 

The  provision  for  grace,  secured  to  the  insur- 
ed by  Acts  1907,  c  457,  S  2,  providing  that  no 
policy  of  life  insurance  shall  be  issued,  unless 
containing  a  provision  for  a  grace  of  one  month 
for  the  payment  pf  every  premium  after  the 
first  year,  became  a  part  of  the  policy  itself  upon 
reinstatement,  subsequent  to  the  taldng  effect  of 
the  act,  after  lapsing  for  failure  to  pay  premi- 
ams. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  S  932;    Dec.  Dig.  «=»365(1).] 

6.  IifSTJKANOB  «=»349(1)  —  Failubb  to  Pat 
Pbemtdv— Effect. 

Ordinarily,  where  a  contract  of  Inanranoe 
provides  that  it  shall  be  void  if  the  premiums 
are  not  paid  when  due,  or  within  a  spedfled 
time,  default  in  payment  of  a  premium  when  due 
vrill  determine  the  insurance  without  any  ac- 
tion by  the  insurer,  and  the  policy  cannot  be 
revived  without  a  new  contract.   • 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Oent  Dig.  SS  881.  SOS.  886,  899-902;  Dec.  Dig. 
<8='349a).] 

7.  Equity  «=»419— Decbex  Pbo  Confebso— 
PBOPBnrrr. 

Where  defendant's  answer  admits  its  liabil- 
ity, the  court  will  not  set  aside  the  decree  ren- 
dered pro  confesso  on  the  bill  for  the  proper 
amount,  even  though  the  allegations  of  toe  bill 
Itself  are  deficient 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  SS  972-986;    Dec.  Dig.  «=>419.] 

8.  EQinrr  «=3418— Decree  Pbo  Confesso— 

P1.EADIWQ— PENAITT— SlATOTB. 

Under  Acts  1901,  c.  141,  authorizing  re- 
covery of  a  penalty  against  an  insurance  com- 
pany for  delay  in  paying  a  loss,  and  providing 
that  it  shall  be  made  to  appear  to  the  court  or 
jury  that  the  refusal  to  pay  was  not  in  good 
taith  and  inflicted  additional  expense  or  loss 
upon  the  holder  of  the  policy,  and  that  the  pen- 
alty, within  the  prescribed  limits,  shall,  in  the 
discretion  of  the  court  or  jury,  be  measured  by 
the  additional  expense  entailed,  the  bill,  in  suit 
on  a  life  policy,  alleging  that  defendant  had  re- 
fused to  pay  the  claim  within  60  days  after  it 


was  due,  and  after  demand,  which  refusal  was 
not  in  good  faith  and  had  inflicted  additional 
expense  upon  complainants  in  an  amount  equal 
to  not  less  than  25  per  cent  of  the  amount 
sought  to  be  recovered,  was  insufficient,  the  bill 
being  taken  pro  confesso,  to  authorize  recovery 
for  additional  loss  as  a  penalty,  save  for  counsel 
fees. 

[Ed.  Note.— For  other  eases,  see  Equity.  Cent. 
Dig.  SS  962-971 ;  Dec.  Dig.  «=9418.] 

Error  to  Chancery  Court,  Hamilton  Coun- 
ty ;   W.  B.  Oarvln,  Chancellor. 

Snit  by  Mrs.  Etta  S.  Edington,  Administra- 
trix, against  the  Hlchlgan  Mutnal  Life  In- 
surance Company.  To  review  a  Judgment  for 
plaintiff,  defendant  brings  error.    Afflimed. 

Littleton,  Littleton  &  Littleton,  ot  Chat- 
tanooga, for  plaintiff  In  error.  W.  H.  Wllker- 
son,  W.  B.  Bflller,  and  W.  Ia  Frlerson,  all  of 
Ohattanooga,  for  defendant  In  error. 

NEIL,  0.  J.  This  action  was  brought  to 
recover  on  a  policy  of  $6,000  on  the  life  of 
John  S.  Edington.  Copy  of  bill  and  process 
were  duly  served  on  the  defendant,  but,  fall- 
ing to  answer  within  the  time  allowed  by 
law,  an  order  pro  confesso  was  taken,  where- 
by all  of  the  facts  stated  were.  In  the  osnal 
course,  adjudged  to  have  been  admitted. 
Thereupon  a  decree  was  entered  against  the 
defendant  for  the  fall  amonnt  of  the  policy, 
less  a  loan  of  $580.  Judgment  was  also  ren- 
dered for  a  26  per  cent  penalty  under  Acts 
1901,  a  141.  The  aggregate  balance  thus 
found  was  $5,626.  More  than  30  days  after 
the  decree  was  rendered  the  defendant 
sought  to  set  It  aside,  and  along  with  ap- 
plication flleu  a  copy  of  the  i>olicy.  The 
chancellor  declined  to  grant  the  relief  sought, 
and  thereupon  the  case  was  brought  to  this 
court  on  writ  of  error. 

[1]  The  first' question  to  be  determined  la 
whether  the  bill  makes  a  case,  assuming  to 
be  true  all  the  facts  therein  stated.  It  la 
insisted  by  the  defendant  that  It  does  not 

What  Is  the  rule  by  which  the  bUl  should 
be  construed?  It  sbonld  be  at  least  as 
favorable  as  that  which  obtains  when  it  is 
tested  by  demnrror  or  motion  to  dismiss. 
The  rule  in  this  latter  class  of  cases  is  that 
the  court  makes  every  reasonable  presump- 
tion in  favor  of  the  bill,  and  if  upon  critical 
examination  of  the  facts  stated  there  Is  a 
possibility  that  the  action  may  be  sustained 
the  bill  must  be  held  good.  It  is  the  policy 
of  the  coarts  to  give  every  complainant  an 
oppwtnnlty  to  be  heard  on  the  merits  of 
his  case,  when  any  equity  whatever  aroeara 
in  the  bill,  although  defectively  stated.  Gib- 
son's Suits  In  Chancery,  U  63,  871;  State  t. 
Standard  OU  Co.,  120  Tenn.  (12  Gates)  86, 
108,  110  S.  W.  666. 

[2]  The  first  point  to  be  determined  on  the 
face  of  the  bill  Is  the  date  of  the  policy.  The 
f<dlowing  allegations  appear  on  this  subject: 

"On  September  18,  1906,  the  said  John  S.  Ed- 
ington signed  an  application  to  the  defendant 
an  insurance  company,  for  a  policy  of  Ufe  insur* 
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anoa  in  the  amount  of  $5,000 ;  and  on  the  foUow- 
iogr  day,  September  19,  1905,  he  was  examined 
by  a  physician  employed  by  defendant  as  a  medi- 
cal examiner/  Said  application  was  signed  and 
said  medical  examination  had  in  Chattanooga, 
In  due  course,  both  said  application  and  the  re- 
port of  said  medical  examination  were  forwarded 
to  defendant's  home  office  in  Detroit,  Mich. ; 
and,  after  defendant  had  examined  them  and 
made  such  investigation  as  it  desired,  it  issued 
and  forwarded  to  its  agent  at  Chattanooga  the 
policy  applied  for.  Complainant  cannot  state 
the  exact  date  upon  which  said  policy  was  is- 
sued and  forwarded,  but  it  was  not  earlier  than 
September  22,  1905. 

Complainants  are  unable  to  state  the  date 
which  said  policy  bears,  for  the  reason  that, 
during  his  lifetime,  said  Aldington  borrowed 
money,  as  hereinafter  more  fully  shown,  on  said 
policy,  and  as  a  consequence  it  is  in  the  posses- 
sion of  the  defendant.  The  defendant  claims 
that  it  bears  the  date  of  September  17,  1905, 
which  was  one  day  before  said  Bdineton  signed 
the  application,  and  two  days  before  nis  medical 
examination  in  Chattanooga.    •    •    •     ■ 

"Said  policy  provided  that  defendant  would, 
from  time  to  time,  make  advances  or  loans  upon 
said  policy  for  a  period  ending  on  the  next  an- 
.  niversary  of  the  insurance.'  Under  this  provi- 
sion, the  said  Edington  had,  during  his  lifetime, 
borrowed  from  the  defendant  $580,  which  was 
due  and  payable,  or  subject  to  renewal  upon 
the  payment  of  one  year's  interest  on  September 
22,  1914.  The  defendant  held  said  policy  as 
collateral  to  this  loan,  and  still  has  the  same  in 
its  possession,  so  that  complainants  cannot  pro- 
duce it.  By  said  policy  defendant,  in  considera- 
tion of  a  premium  of  $144,  insured  the  life  of 
said  Bdington  for  a  period  of  one  year,  with 
the  right  in  the  insured  to  have  said  policy, 
at  the  expiration  of  said  one  year,  converted  into 
a  contract  of  insurance  for  life  by  the  payment 
of  the  sum  of  $144  on  or  before  12  o'clock  noon 
on  the  first  anniversary  of  the  date  of  said  pol- 
icy, and  the  payment  of  a  like  amount  on  the 
same  date  of  each  succeeding  year  during  18 
years,  or  until  the  death  of  said  Edington." 

At  another  place  in  the  bill  it  is  stated 
that  the  defendant  claimed  that  the  policy 
was  dated  on  September  17th,  and  that,  the 
premiums  due  on  that  day  not  having  been 
paid  on  that  day.  It  had  lapsed.  It  is  al- 
leged that  this  claim  constituted  a  mere  sub- 
terfuge, whereby  the  defendant  sought  to 
avoid  a  just  obligation. 

We  think,  from  these'  allegations  of  the 
bill,  the  22d  day  of  September  must  be  treat- 
ed as  the  inception  of  the  insurance,  and  as 
the  anniversary  on  which  the  premium  was 
to  be  paid. 

[3]  It  is  alleged  that  Edington  paid  pre- 
miums for  nine  full  years  in  advance.  This 
amount  Included  the  year  1913,  and  would 
carry  the  policy  to  noon  of  September  22, 
1914,  the  day  of  Edington's  death.  It  Is  al- 
leged that  he  died  In  the  early  morning  of 
that  day ;  therefore  the  policy  had  not  lapsed 
at  the  time  of  his  death. 

There  are  other  allegations  in  the  bill  to 
the  effect  that,  under  the  terms  of  the  pol- 
icy, It  was  not  to  take  effect  until  the  first 
premium  was  paid,  and  that  this  premium 
was  paid  on  October  21, 1905,  and  that,  treat- 
ing this  as  the  inception  of  the  insurance,  the 
policy  had  until  October  21,  1914,  to  run  be- 
fore It  would  lapse.  A  contention  is  raised  in 
behalf  of  the  defendant  that,  although  the 


policy  contained  the  statement  mentioned, 
yet  on  payment  of  the  first  premium  tlie  in- 
surance would  relate  to  the  date  of  the  pol- 
icy, and  that  from  that  time  forward  the 
recurring  premium  day  would  be  the  date  of 
the  policy.  We  need  not  consider  this  spedal 
aspect  of  the  matter,  because  Tinder  eithei 
date,  September  22d  or  October  21st,  there 
would  be  no  lapse  of  the  policy. 

There  Is  another  ground  of  liability  stated 
In  the  bill,  to  the  effect  that  after  the  passa^ 
of  chapter  467  of  the  Acts  of  1907  the  policy 
lapsed  by  reason  of  failure  to  pay  premiuBS, 
but  was  subsequently  reinstated  on  oertifieate 
of  good  health,  and  on  the  payment  of  over- 
due premiums ;  that  as  matter  of  law  this  r- 
Instatement  after  the  lapse  of  the  policy  was 
equivalent  to  the  Issuance  of  a  new  policy, 
and  at  once  the  provisions  of  the  act  above 
referred  to  became  operative  as  a  part  of  the 
policy.    Section  1  of  this  act  reads: 

"No  policy  of  life  insurance  shall  be  i^mcd  is 
this  state  or  be  issued  by  a  life  insurance  com- 
pany organized  under  the  laws  of  this  state  na- 
less  the  same  shall  contain  the  following  pro- 


visions: 

•    ••••• 


•    *•••*• 


"(2)  A  provision  for  a  grace  of  one  month  for 
the  payment  of  every  premium  after  the  fint 
year,  which  may  be  subject  to  an  interest  charge 
during  which  month  the  insurance  shall  coDtiniu 
in  force,  which  provision  may  contain  a  stipo- 
lation  that  if  the  insured  shall  die  during  tbe 
month  of  grace,  the  overdue  premium  will  be  ie- 
dncted  in  any  settlement  under  the  policy." 

[4]  It  Is  Insisted  In  behalf  of  the  defend- 
ant that,  although  the  act  was  passed  April 
10,  1907,  it  provided  on  Its  face  that  it  wu 
not  to  go  Into  effect  until  January  1,  190S, 
and  that  the  bill  alleged  only  that  the  lapse 
occurred  after  the  paigage  of  the  act,  aod 
made  no  r^erence  to  the  date  of  Its  going  into 
effect  It  Is  true  the  bill  used  the  expresdoo 
"passage  of  the  act" ;  but  It  Is  evident  that 
tbe  purpose  was  to  allege  that,  after  the  rale 
established  by  the  act  became  operative,  tbe 
policy  lapsed  and  was  reinstated  tn  the  man- 
ner referred  to,  because  otherwise  the  allega- 
tion would  have  been  an  Idle  one.  Tbe  con- 
struction Insisted  on  by  defendant  is  too 
strict,  under  the  rule  previously  stated  as  to 
the  proper  Interpretation  of  bills  taken  for 
confessed. 

[6]  But,  aside  from  this,  the  poUcy  flkd 
with  the  answer  shows  that  the  lapse  occur- 
red in  1912,  and  tbe  policy  provided  that  in 
case  the  premium  should  not  be  paid  the 
Insurance  would  become  void.  The  answer 
also  admitted  tbe  reinstatement  In  1912.  Un- 
der the  law  the  provision  for  grace  secured 
by  the  act  mentioned  became  a  part  of  the 
policy  Itself  upon  the  reinstatement.  Ltra- 
enzl  V.  Insurance  Co.,  131  Tenn.  (4  Thomp.) 
644,  665,  176  S.  W.  1022;  Dugg^  v.  Insur- 
ance Co.,  95  Tenn.  (11  Pickle)  245,  261,  32  S. 
W.  5,  28  L.  R.  A.  796. 

[I]  Ordinarily,  as  stated  In  Cooley*s  Briefs 
on  the  Law  of  Insurance,  If  the  contract  pro- 
vides that  it  shall  be  void  If  the  premiums 
are  hot  paid  when  due,  or  within  a  Gi)edfie<l 
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time  thereafter,  default  In  the  payment  of  a 
premium  when  due  will  determine  the  insur- 
ance, without  any  action  on  the  part  of  the 
Insurer:  and  when  a  policy  has  so  become 
Toid  it  cannot  be  revived  without  a  new  coa- 
tract    Id.  vol.  3,  pp.  2260  and  2201. 

So  it  fully  appears  from  the  answer  itself 
that  there  was  a  new  contract  made  and,  in- 
asmuch as  the  provision  of  the  statute  above 
mentioned  became  imniediatjely  incorporated 
Into  it,  the  grace  obtained,  and  there  was  no 
forfeiture  at  the  death  of  the  deceased, 
whether  the  policy  be  treated  as  being  dated 
September  17th,  or  September  22d,  or  the 
premiums  payable  on  either  day. 

[7]  Thus  it  appears  that  even  und»  defend- 
ant's answer  the  liability  is  admitted,  and 
In  such  a  case  the  court  would  in  no  event 
set  aside  the  decree  rendered  on  the  bUl  for 
the  proper  amount,  even  though  the  allega- 
tions of  the  bill  were  deficient 

This  admission  in  the  answer  renders  it 
unnecessary  for  us  to  consider  the  question 
whether  the  chancellor  has  the  right  to  set 
aside  the  default  after  the  expiration  of  30 
days,  and  the  various  other  questions  so  ably 
presented  In  the  brief  of  defendant's  coun- 
sel, except  one  of  these  questions,  which  we 
shall  now  consider. 

(I]  As  already  stated,  the  chancellor  ren- 
dered a  decree  for  the  25  per  cent  penalty 
provided  by  the  act  of  1001.  The  allegation 
of  the  bill  on  this  subject  was  as  follows : 

"Complainants  show  that  defendant  has  refus- 
ed to  pay  said  claim  within  60  days  after  it  was 
due  and  after  demand;  that  said  refusal  was 
not  in  good  faith,  and  has  inflicted  additional  ex- 
pense, loss,  and  injuries  upon  complainants  in 
an  amount  equal  to  not  less  than  25  per  cent  of 
the  amonnt  sought  to  be  recovered  herein." 

There  is  no  statement  or  particularization 
of  the  additional  expense,  loss,  and  injuries 
to  enable  the  court  to  Judge  of  them.  The 
statute  provides : 

"That  it  shall  be  made  to  appear  to  the  court 
or  jury  trying  the  case  that_the  refnsal  to  pay 
said  loss  was  not  in  good  faith,  and  that  such 
failure  to  pay  inflicted  additional  expense,  loss 
or  injury  upon  the  holder  of  said  policy:  And 
provided  further  that  said  additional  liability 
within  the  limit  prescribed  shall,  in  the  discre- 
tion of  the  court  or  jury  trying  the  case,  be 
measured  by  the  additional  expense,  loss  and 
injury  thus  entailed." 

We  are  not  in  a  position  to  measure  this  ad- 
ditional expense,  loss,  and  injury,  unless  the 
fticts  are  stated  to  us;  otherwise,  both  the 
law  and  fact  would  be  left  to  the  decision  of 
the  complainant  The  only  additional  loss 
or  damage  inflicted  upon  the  complainant  by 
the  alleged  bad  faith,  so  far  as  this  record 
disclosed,  consists  in  the  necessity  to  employ 
counsel  to  bring  suit  We  think  $500  would 
be  ample  for  this  purpose. 

The  result  is  that  the  decree  of  the  chan- 
cellor will  be  so  modified  as  to  strike  out 
all  of  the  penalty  allowed  except  $500.  As 
thus  modified,  the  decree  will  be  affirmed. 

The  costs  of  the  court  below  wlU  be  as 


decreed  by  the  dumcdlor.  The  costs  of  this 
court  will  be  divided  equaUy  between  the  com- 
plainant and  the  defendant    - 


BBTANT  et  nx.  t.  PREEMAN  et  al. 
(Supreme  Court  of  Tennessee.    March  13, 1916.) 

1.  HuBBAirn  AND  Wmc  9s>198— Covb:btubb— 
Bights  or. 

Where  a  married  woman  whose  husband 
bad  been  sentenced  to  the  penitentiary  for  life 
disposed  of  her  property,  representing  herself 
to  be  a  widow,  her  fraud  estops  her  from  ques- 
tioning the  conveyance  on  the  ground  that  her 
husband  did  not  join,  and  her  privv  examination 
was  not  taken  in  the  form  prescribed  for  deeds  * 
of  married  women. 

XEd.  Note.— For  other  cases,  see  Husband  and 
WUe,  Cent  Dig.  K  '33,  944;  Dec.  Dig.  «b» 
198.] 

2.  CUBTEST   4=S>11— CDBIESX  INITIATS— RIQHT 

OF  Husband. 

Where  a  wife  after  the  birth  of  heirs  sold 
her  separate  property  while  her  husband  was 
in  the  penitentiary,  and  after  his  release  he 
joined  with  her  in  disposing;  of  propertv  pnr- 
chased  with  the  proceeds  thereof,  he  ratified  the 
original  sale,  and  estopped  himself  from  setting 
up  any  rights  in  the  first  property  which  he 
might  have  under  his  curtesy  initiate. 

[Ed.  Note.— BTor  other  cases,  see  Curtesy, 
Cent  Dig.  g{  31-41;    Dec.  Ltie.  «=»11.1 

8.  Husband  akd  Wtra  ®s9l98— Actions  to 

RKCOVEB   liAND— PaBTIKS. 

Where  a  wife  sold  her  separate  ptopeity, 
representing  herself  to  be  a  widow,  when,  uj 
fact  her  husband  was  living  and  entitled  to 
his  estate  by  the  curtesy  initiate,  the  purchaser 
having  entered  into  possession,  a  joint  disseisin 
was  effected,  so  that  a  joint  suit  by  the  husband 
and  wife  was  necessary ;  hence,  as  the  wife  was 
estopped  from  asserting  her  rights,  there  could 
be  no  relief,  the  wife  not  having  effected  a 
fraud  on  her  husband. 

,Ed.  Note.— For  other  cases,  see  Husband  and 
ife.  Cent  Dig.  {{  733,  944;    Dec  Dig.  «=s> 

4.  HOUESTKAD    «=>118(2)    —    Auenatioh    — 
RionT  OF. 

Under  Const  art  11,  {  11,  and  Shannon's 
Code,  i  3798,  providing  that  the  homestead  shall 
not  be  aliened  save  by  tlie  joint  consent  of  the 
husband  and  wife  where  that  relation  exists, 
a  husband,  though  incarcerated  in  the  peniten- 
tiary, did  not  where  he  maintained  his  family  re- 
lations, sending  bis  wife  money  from  the  insti- 
tution and  resuming  his  position  as  head  of  the 
family  on  his  release,  lose  that  status  by  rea- 
son of  his  incarceration,  so  that  separate  prop- 
erty of  the  wife  upon  which  she  lived  did  not 
constitute  the  family  homestead,  which  could 
be  aliened  only  with  the  joint  consent  of  the 
spouses. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  JS  208,  204;  Dec.  Dig.  «=> 
118(2).] 


Wil 


Appeal  from  Chancery  Court,  Wilson  Coun- 
ty;  J.  W.  Stout,  Chancellor. 

Bill  by  Zcke  Bryant  and  wife  against  T. 
H.  Freeman  and  others.  From  a  decree  dis- 
missing the  bill,  complainants  appeal.  Af- 
firmed. 

See,  also,  131  Tenn.  87,  173  S.  W.  863,  L. 
R.  A.  1915D,  906. 
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Seth  M.  Walker,  of  Lebanon,  for  aniel- 
lants.  W.  R.  Chamben  and  Horace  Osment, 
both  of  Nashville,  for  appellees. 

NEIL,  G  J.  On  September  22,  1910,  Un. 
lea  Bryant,  representing  herself  as  a  widow. 
Bold  and  conveyed  to  defendant  T.  H.  Free- 
man her  tract  of  18%  acres  of  land  lying  in 
Wilson  county,  this  state,  for  the  sum  of 
$850,  which  was  a  fair  price.  Mrs.  Bryant 
was,  howerer,  not  In  fact  a  widow.  Her 
husband,  Zeke  Bryant,  was  some  years  prior 
to  the  execution  of  the  oonveyance  confined 
in  the  state  penitentiary  under  a  life  sen- 
tence for  the  crime  of  murder,  and  was  so 
confined  when  the  conveyance  was  made. 
Freeman  had  heard  of  the  sentence  and  im- 
prisonment, but  bad  also  heard  afterwards 
that  Bryant  was  dead,  and  relied  on  the 
statement  of  Mrs.  Brjrant  that  she  was  a 
widow,  In  which  capacity  she  executed  and 
acknowledged  the  deed.  A  short  time  be- 
fore the  bUl  in  the  present  case  was  filed, 
which  was  cm  May  26,  1914,  Zeke  Bryant 
was  released  from  the  penitentiary  on  parole. 
The  bill  was  filed  to  recover  the  land  on 
the  ground  that  Mrs.  Bryant's  deed  was 
void  because  her  husband  had  not  Joined  In 
It,  and  her  privy  examination  was  not  taken 
In  the  form  prescribed  for  the  deeds  of  mar- 
ried women  in  this  state.  The  defense  In- 
teri>08ed  was  the  fraud  of  the  wife  in  rep- 
resenting herself  as  a  widow  and  so  Inducing 
the  purchase. 

[1]  1.  We  think  the  defense  is  well  found- 
ed. Tlie  law  Intends  the  disability  of  cover- 
ture as  a  shelter,  not  as  a  cloak  for  fraud. 
When  used  for  the  latter  purpose,  it  will  not 
be  permitted  to  inflict  a  wrong  on  innocent 
people.  Pllcher  v.  Smith,  2  Head  (39  Tenn.) 
206;  Cooley  v.  Steele,  2  Head,  605;  Howell 
V.  Hale,  6  Lea  (73  Tenn.)  405;  Gates  v. 
Card,  9  Pick.  (S&  Tenn.)  334,  341,  24  S.  W. 
486;  Rawley  v.  Burris  (Ch.  App.)  47  S.  W. 
176.  It  has  also  been  held  that  a  married 
woman  may  estop  herself  by  acts  in  pais 
done  with  no  fraudulent  intention  where 
other  persons  have  been  misled  to  their  in- 
jury thereby.  Galbraith  v.  Lunsford,  3  Pick. 
(87  Tenn.)  89,  9  S.  W.  866,  1  L.  R.  A.  522 ; 
Johnson  City  v.  Wolfe,  19  Pick.  (103  Tenn.) 
277,  52  S.  W.  991.  We  do  not  think  that 
Freeman  was  guilty  of  negligence  in  relying 
on  the  statement  of  Mrs.  Bryant  that  she 
was  a  widow.  There  was  no  reason  why  he 
should  inquire  further.  Any  one  would 
readily  have  believed  that  she  knew. 

[2, 3]  2.  The  husband  claims  that  he  is 
entitled  to  his  estate  of  tenancy  by  the  cur- 
tesy initiate,  so  called  in  Gulon  y.  Anderson, 
8  Humph.  (27  Tenn.)  325.  The  additional 
facts  bearing  on  this  aspect  of  the  case  are 
that  there  were  two  children  born  to  Zeke 
Bryant  and  his  wife ;  also  that  Mrs.  Bryant, 
on  receiving  the  $850  in  cash  for  her  small 
tract.  Immediately  reinvested  $750  of  the 
fund  in  a  house  and  lot  in  the  city  of  Nash- 


vill«,  taking  title  in  her  own  name.  We  con- 
not  doubt  that  Zeke  Bryant  knew  that  this 
home  was  bought  by  his  wife  with  the  pro- 
ceeds of  her  18>^  acres,  since  they  had  no 
other  means.  With  this  knowledge,  he  sub- 
sequently Joined  her  in  conveying  the  Nash- 
ville property  to  a  third  party.  He  thereby 
ratified  her  Kct  In  selling  the  18%  acres,  and 
reinvesting  the  proceeds  in  the  Nashville 
property  and  estopped  himself  from  resort- 
ing to  the  Wilson  county  property,  from 
which  such  funds  were  derived.  EUther  this 
is  true,  or  we  must  conclude  that  he  intend- 
ed to  practice  a  fraud  by  seeking  to  avail 
himself  of  the  benefits  of  both  pieces  of  real 
estate.  But  every  presumption  is  in  favor 
of  honesty  and  fair  dealing,  rather  than  the 
contrary.  This  conclusion  is  in  no  sense 
countervailed  by  the  subsequent  effort  to 
reassert  title  to  the  property  now  in  ques- 
tion. Moreover,  by  the  deed  which  the  wife 
made,  and  possession  given  thereunder,  a 
Joint  disseisin  was  effected,  requiring  a  joint 
suit  by  the  husband  and  wife  as  a  necessary 
condition  of  obtaining  relief  (Bryant  v.  Free- 
man, 131  Tenn.  87,  178  S.  W.  863,  L.  B.  A. 
1915D,  996),  and,  the  wife  being  estopped  by 
her  fraud,  a  Joint  action  cannot  be  maintain- 
ed. It  is  objected  that,  if  this  view  be  sound, 
the  wife  may  at  any  time  fraudulentiy  de- 
prive her  husband  of  his  tenancy  by  Om  cur- 
tesy initiate,  leaving  him  wlthoat  redress. 
If  such  an  act  of  fraud  on  the  part  of  the 
wife  against  the  husband  should  be  attempt- 
ed, we  doubt  not  the  law  would  afTord  ample 
redress,  since  Its  arm  Is  long  for  the  arrest 
of  fraud  whether  perpetrated  by  man  or 
woman ;  but  the  present  Is  not  a  case  where- 
in the  wife  has  practiced  a  fraud  on  her 
husband's  rights.  On  the  contrary,  it  la 
one  wherein  the  wife  acted  In  the  interest 
of  her  husband,  having  sold  the  18%  acres 
In  Wilson  county  in  order  that  she  might 
purchase  a  home  in  Nasbrille,  and  be  near 
him  during  his  confinement  in  the  peniten- 
tiary, and  see  him  more  frequently  than  she 
had  formerly  done,  and  might  be  enabled  to 
prosecute  her  efforts  for  his  release. 

[4]  3.  It  is  insisted,  however,  that  at  all 
events  complainants  are  entitled  to  recover 
the  18%  acres  as  a  homestead.  This  conten- 
tion is  based  on  the  supposition  that  because 
Zeke  Bryant  was  confined  in  the  penltentiaiy 
he  was  no  longer  the  head  of  his  family. 
It  is  recognized  that  the  homestead  must  con- 
sist of  land  belonging  to  the  head  of  the 
family,  but  the  insistence  is  that,  inasmadi 
as  the  husband  in  the  case  before  us  was 
incarcerated  in  the  state  prison,  his  wife  be- 
came the  head  of  the  family,  and  thereby  ac- 
quired a  homestead  in  her  own  land,  which 
could  not  be  conveyed  except  by  the  Joint 
deed  of  the  husband  and  wife  under  article 
11,  {  11,  of  the  Constitution,  and  section 
3798,  Shan.  Code,  which  together  provide 
that  the  homestead  shall  not  be  aliened  ex- 
cept by  the  Joint  cooseBt  of  husband  and 
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wife,  where  tBat  relation  exists;  such  con- 
Bent  to  be  evidenced  "by  a  conveyance  duly 
executed  as  required  by  law  for  married 
women."  But  Bryant  did  not  cease  to  be 
the  head  of  his  family.  He  did  not  desert 
his  family,  and,  tboush  by  reason  of  his  Im- 
prisonment he  was  unable  to  reside  with 
them,  they  risdited  him,  were  permitted  to 
see  him,  and  he  and  his  wife  conducted  a 
correspondence,  which  eTlnced  mutual  es- 
teem and  affection,  and  while  so  confined 
he  on  one  occasion  at  least  sent  money  to 
his  wife.  Compare  Huffman  y.  Smyth,  47  Or. 
673,  84  Pac.  80,  114  Am.  St.  Rep.  938,  8  Ann. 
Cas.  678,  and  note  on  pages  681,  682.  More- 
over, Bryant  immediately  resumed  his  or- 
dinary relations  with  his  family  as  soon  as 
be  was  released  from  the  penltentiai7i  and 
was  80  llvtng  when  the  present  bill  was 
filed. 

For  the  reasons  stated,  we  are  of  the  opin- 
ion that  the  dianoellor  committed  no  error 
in  dismissing  the  blU,  and  his  decree  la 
therefore  afilrmed. 


HABTMAN  v.  TENNESSEE  STATE  PAIR 

ASS^N  et  aL 
(Supreme  Court  of  Tennessee.    March  4,  1916.) 

1.  Thxatkbs  aito  Shows  9=96— liiABiUTT  or 
Amusement  Coroxbsioitabt. 

The  geaeral  conceMlonary  as  to  amusement 
devices  tnm  a  state  fair  association,  who,  for 
■  percentage  of  the  receipts,  let  privileges  to 
4V>erate  particular  devices  to  subconcessionaries, 
having  control  of  the  amusements  on  the  grounds 
and  the  selection  of  the  attractionB  and  of  their 
operators,  was  under  duty  to  use  reasonable  care 
to  see  that  a  device  for  the  carriage  of  passen- 
gers, simulating  wave  motion,  called  an  "Ocean 
Wave,"  was  reaamiahly  safe. 

[Ed.  Note.— For  other  ^ses,  see  Theaters  and 
Shows,  Cent  Dig.  {  6;    Dea  Dig.  «=>6.] 

2.  Theatebs  akd  Shows  «=>6— Opebatok  or 
Amusement  Dkvice— Dutt  or  Oabe. 

The  immediate  operator  of  an  amusement 
device  at  a  state  fair  carrying  passengers,  who 
leases  the  privilege  to  operate  mm  the  general 
concessionarv  from  the  fair  for  a  share  of  the 
receipts,  is  charged  with  the  du^  to  his  patrons 
of  maintaining  til*  place  and  device  in  a  safe 
condition. 

[Ed.  Note.— For  other  cases,  see  Theaters  and 
Shows,  Gent  Dig.  {  6;   Dec.  Dig.  «ss>6.] 

S.  Thbatbbs  and  Shows  «5>6— -Aotion  rox 
Pebsonai.  Injubieb— Question  tob  Jubt. 
In  an  action  for  personal  injuries  by  the 
patron  of  an  amusement  device  at  a  state  fair 
a^nst  the  fair  association,  its  general  conces- 
sionanr,  and  the  latter's  8ut>conceseionary,  where 
plaintiff's  ticket  purported  to  be  issued  by  the 
goteral  conces8i(»iary,  the  question  whether  he 
or  the  sobconcessionary  was  the  immediate  op- 
erator of  the  device  was  for  the  jury. 

(Ed.  Note.— For  other  cases,  see  Theaters  and 
Shows,  Cent  Dig.  {  6 ;  Dec.  Dig.  9s»6.] 

Certiorari  to  Court  of  Olvll  Appeals. 

Suit  by  Hattle  Hartman  against  the  Ten- 
nessee State  Fair  Association  and  others. 
Tbwe  was  a  Judgment  for  defendant  C.  T. 
Kennedy,  which  was  affirmed  by  the  Court  of 
Civil  Appeals,  and  plaintiff  brings  certiorari. 


Writ  granted,  Judgment  reversed,  and  canse 
remanded  for  new  trial. 

W.  S.  Lawrence  and  John  T.  Allen,  both  of 
Nashville,  for  plaintiff.  Samnel  N.  Harwood, 
cl  Nashville,  for  defendant  Bogle.  Pendle- 
ton tc  De  Witt,  of  Nashville,  for  defendants 
Kennedy  and  Tennessee  State  Fair  Ass'n. 

WILLIAMS,  J.  The  salt  was  instituted  by 
Hattle  Hartman  agiinst  the  Tennessee  State 
Fair  Association,  C.  T.  Kennedy,  and  others, 
to  recover  damages  for  personal  injuries  sus- 
tained by  her  in  the  collapse,  because  of  neg- 
ligence, of  an  amusement  contrivance,  known 
as  the  "Ocean  Wave,"  operated  on  the 
grounds  of  the  association  during  the  stat<^ 
fair  in  October,  1913. 

The  action,  so  far  as  it  affected  the  Ten- 
nessee State  Fair  Association,  was  dismissed; 
bnt  the  case  went  to  trial  to  test  the  liability 
of  Kennedy.  A  motion  of  the  latter  for  a 
peremptory  Instruction  that  there  was  nu 
liability  on  his  part  was  sustained  by  the 
trial  Judge,  and  his  ruling  was  affirmed  by 
the  Court  of  Civil  Appeals;  but  we  are  sat- 
isfled  that  this  action  of  that  court  was  an 
inadvertence,  the  details  respecting  which 
need  not  be  recited.  Miss  Hartman  has  pe- 
titioned for  a  review  on  writ  of  certiorari. 

It  appears  that  a  part  of  the  fair  grounds 
was  set  apart  for  various  kinds  of  shows  and 
amusements;  that  the  amusement  privilege  on 
the  entire  grounds  was  let  to  Kennedy,  who 
in  turn  sublet  privileges  to  operate  amuse- 
ments to  various  persons.  He  granted  to  J. 
B.  Davis '  the  right  to  bring  in  and  <^>erate 
the  Ocean  Wave,  which  was  a  pleasure  rid- 
ing device,  operated  by  an  engine  and  in  such 
way  that,  moving  in  a  circular  course,  one 
side  dipping  down  while  the  other  side  was 
raised,  a  wavelike  effect  was  produced.  The 
passengers  were  seated  on  a  circular  plat- 
form, about  eight  feet  above  the  surface  of 
the  ground,  and  they  ascended  by  climbing 
steps.  Miss  Hartman  purchased  a  ticket, 
and,  after  taking  a  trip,  she  started  to  de- 
scend, and  when  she  was  approaching  the 
edge  of  the  platform  for  that  purpose,  the 
steps  broke  and  the  platform  suddenly  gave 
down.  She  fell  to  the  ground,  and  other  pas- 
sengers fell  on  her.  She  became  unconscious 
and  suffered  a  considerable  physical  injury. 

Kennedy,  under  his  contract  with  Davis, 
received  SO  per  cent  of  the  gross  receipts 
from  the  operation  of  this  contrivance,  and 
through  his  own  agent  sold  the  tii&ets,  thus 
controlling  the  financial  end  of  the  particular 
oiterprise.  This  ticket  seller,  on  the  inquiry 
of  Miss  Hartman,  a  lady  of  considerable 
avoirdupois,  assured  her  of  the  safety  of  the 
Ocean  Wave. 

The  other  employte  engaged  ab^ut  the  ma- 
chine and  in  its  operation  were  those  of 
Davis. 

It  is  insisted  by  counsel  of  appellee  that 
Kennedy  did  not  have  any  proprietary  inter- 
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est  Is  tbe  machine,  and  had  nothing  to  do 
with  the  manner  of  its  operation,  and  that 
therefore,  he  Is  to  be  deemed  the  mere  li- 
censor or  landlord  of  Its  operator,  and  under 
no  dntr  to  those  who  patronized  the  attrac- 
tion, and  that  Davis  was  an  independent  con- 
tractor for  whose  negligence  appellee  Is  not 
,  to  be  held  to  respond. 

Kennedy,  as  concessionary,  held  the  sole 
right  or  exclusive  prIvUege  of  bringing  and 
operating  amusements  in  the  falrgronnds. 
We  think  it  cannot  be  maintained,  in  any 
event,  that  his  status  as  regards  liability  was 
higher  than  that  of  the  usual  fair  associa- 
tion which,  as  the  owner  of  exhibition 
grounds,  grants  a  concession  directly  to  the 
operator  of  such  an  amusement. 

In  recent  years  quite  a  body  of  law  has 
grown  up  In  relation  to  the  liability  for  neg- 
ligence in  the  operation  of  amusement  ap- 
paratus. A  number  of  these  cases  pass  ou 
the  question  of  the  liability  of  a  fair  associa- 
tion or  an  amusement  park  owner,  charging 
a  general  fee  for  admission  to  the  grounds, 
for  the  negligence  of  an  independent  contrac- 
tor who  furnishes  attractions  on  the  prem- 
ises, and  it  is  the  general  rule  that  such  a  de- 
fendant is,  as  the  inviter  of  the  patronage, 
under  tlie  obligation  of  exercising  reasonable 
care  to  have  and  keep  the  premises  and 
equipment  reasonably  safe  for  visitors.  A 
defendant  is  not  relieved  of  this  duty  by 
reason  of  the  fact  that  he  had  leased  a  part 
of  the  premises  or  the  equipment  to  an  Inde- 
pendent contractor.  In  one  of  the  earlier 
cases  (Thompson  v.  Lowell,  etc.  Street  B. 
Ck>.,  170  Mass.  677,  49  N.  E).  913,  40  L.  B.  A. 
346,  64  Am.  St  Bep.  328)  it  was  said: 

"The  fact  that  the  exhibition  was  provided 
and  conducted  by  an  independent  contractbr 
would  not  wholly  relieve  the  defendant  from  re- 
sponsibility, provided  it  was  ♦  •  •  a  kind 
that  it  would  probably  cause  injury  to  a  specta- 
tor, unless  due  precautions  were  taken  to  guard 
against  barm." 

See  also,  in  harmony  with  the  above  case, 
Richmond,  etc.,  B.  Co.  v.  Moore,  94  Va.  493, 
27  S.  E.  70,  37  U  B.  A.  258;  Turgetm  v.  Con- 
necticnt  Ck>.,  84  Conn.  641,  80  Atl.  714 ;  Ber^ 
nier  v.  Woodstock  Agricultural  Soc,  88  Conn. 
558,  92  AtL  160;  Sebeck  v.  Plattdeutsche 
Volkfest  Verein,  64  N.  J.  Law,  624,  46  AU. 
631,  60  Lw  B.  A.  199,  81  Am.  St.  Be^.  512;  38 
Cya  268. 

A  number  of  cases  deal  with  the  phase  pre- 
sented by  the  fact  that  the  exhibitor,  owner, 
and  operator  of  snch  a  device  is  a  conces- 
sionary on  a  percentage  basis,  and  they  are 
In  practical  tmanimity  in  holding  that  an  as- 
sociation conducting  a  fair  is  liable  to  a 
patron  for  an  injury  doe  to  a  defect  In  the 
apparatus  employed  by  a  concessionary  for 
the  amusement  of  its  patrons,  where  it  thus 
receives  as  compensation  for  the  concession 
a  percoitage  of  the  sums  paid  by  those  who 
use  the  machine,  when  the  defect  could  have 
been  discovered  in  the  exercise  of  reasonable 
care.  SOckel  v.  Bivervlew  Park  Co.,  250 
111.  452,  96  N.  E.  445,  34  I*  B.  A.   (N.   S.) 


659;  HoUis  V.  Kansas  City,  etc.,  Asso.,  205 
Mo.  506,  103  S.  W.  32,  14  I*  B.  A-  (X.  S.) 
284,  and  note;  Thornton  v.  Maine  State 
Agricultural  Fair,  97  Me.  108,  53  AtL  979,  94 
Am.  SL  Bep.  488 ;  Texas  SUte  Fair  v.  Brit- 
tain,  118  Fed.  713,  56  C.  C.  A.  499;  and  note 
to  Johnson  v.  Hot  Springs  Land  &  L  Co.,  L. 
B.  A.  1915P,  689,  696. 

Wodnik  v.  Luna  Park  Amusement  Co.,  69 
Wash.  638,  125  Pa.  941,  42  L.  B.  A.  (N.  S.) 
1070,  is  an  extreme  and  doubtful  case  on  its 
facts  (carrying  the  duty  of  the  park  owners 
to  the  point  of  insi>ecting  simple  tools),  but 
the  following  declaration  of  general  princi- 
ples therein  is  sound: 

"The  appellants  contend  that,  under  this  evi- 
dence, they  cannot  be  held  responsible  for  the 
injury.  This  position  is  not  tenable.  They 
were  admittedly  the  owners,  managers,  and  op- 
erators of  Luna  Park,  and  adverti^d  its  amuse- 
ment features  as  a  means  of  procuring  the  pat- 
ronage of  the  public  for  their  own  pecuniary 
advantage.  They  received  a  part  of  the  proceeds 
from  the  specific  amnsement  feature  in  ^tron- 
izing  wiiich  the  respondent  was  injured.  He  was 
there  by  their  invitation.  There  was  an  implied 
representation  that  the  instrumentalities  for 
amusement  which  they  advertised  were  reason- 
ably safe.  The  fact  that  the  amusement  was 
furnished  by  a  third  party  imder  an  independent 
contract  with  the  appellants  in  no  manner  re- 
lieved them  from  the  duty  to  see  that  the  appli- 
ances were  reasonably  safe  for  the  use  intende<l. 
"the  duty  of  exercising  reasonable  care  for  the 
safety  of  their  patrcms  while  engaged  in  the 
performance  of  the  very  purpose  for  which  they 
were  invited  cannot  be  avoided  in  any  such  way." 

In  Stlckel  v.  Blverview  Park  Co.,  supra, 
the  question  determined  was  that  there  was 
an  obligation  on  the  part  of  a  park  compa- 
ny to  see  that  the  amusement  device  operated 
by  Its  concessionary  was  itself  reasonably 
safe  for  the  puposes  for  which  the  public 
was  invited  to  use  it;  and  in  Bablcz  v.  Biv- 
ervlew Park  Co.,  256  111.  24,  99  N.  E.  680, 
it  was  held  that  the  obligation  extended  to 
seats  for  patrons  furnished  by  a  concession- 
ary, who  thus  paid  a  percentage  of  bis  gross 
profits  to  the  park  company. 

We  need  not  discuss  cases  which,  while  rec- 
ognizing the  above  rule,  distinguish  such  lia- 
bility from  that  claimed  to  exist  In  cases 
where  the  personal  negligence  of  the  inde- 
pendent contractor  or  coacessionaiy,  or  of 
his  employ^.  Is  the  cause  of  the  Injnry. 
Thomas  v.  Springer,  184  App.  IMv.  WO,  119 
N.  Y.  Supp.  460;  Belsman  v.  Public  Service 
Corp.,  82  N.  J.  Law,  464,  81  Aa  838,  38  L. 
B.  A.  (N.  S.)  922.  Here  the  injnry  resulted 
from  the  defective  condition  of  the  amuse- 
ment apparatus. 

[1]  We  are  cited  no  case  which  treats  of 
the  liability  of  a  general  concessionary  who 
himself  lets  privileges  to  subconcesslonarles, 
taking  as  comx>ensatlon  a  percentage  of  the 
gross  receipts  of  the  latter.  However,  where, 
as  here,  the  control  of  the  amusements  on 
the  grounds  and  the  selection  of  the  charac- 
ter of  the  attractions  and  of  their  operators 
is  with  such  general  concessionary,  we  think 
it  clear  thai  the  principles  above  set  forth 
are  applicable  on  the  point  of  liability,  awl 
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(m  the  m^arare  at  care  to  be  observed  by 
Kennedy,  when  so  treated. 

[2]  The  Immediate  opnator  of  such  an 
amusement  oontrlvasce  Is  himself  charged 
with  the  duty  to  his  patrons  of  maintaining 
the  place  and  device  In  a  safe  condition.  Scott 
y.  University,  etc.,  Asso.,  152  Mich.  684,  116 
N.  W.  62«,  17  li.  R.  A.  (N.  S.)  234,  126  Am.  8t 
Rep.  423,  16  Ann.  Cas.  616;  Bole  v.  Pitts- 
burg Athletic  Co.,  205  Fed.  468,  123  C.  C.  A- 
636,  46  Ia  R.  A,  (N.  S.)  602 ;  Smith  ▼.  Cnm- 
barland,  etc,  Soc,  163  N.  C.  846,  79  S.  E.  632, 
Ann.  Ca&  1915B,  544,  and  note ;  38  Cyc.  26a 

We  can  conceive  of  no  principle  that  would 
free  from  UaUllty  one  who  occupies  the  In- 
termediate position  held  by  appellee. 

[9]  The  apiKllant  goes  further  and  Insists 
that  Kennedy  should  be  held  liable  as  the 
Immediate  (Operator  of  the  Ocean  Wave,  since 
he  sold  appellant  the  ticket,  bearing  his 
name,  which  entitled  her  to  ride,  thereby 
holding  himself  out  as  the  one  in  charge. 

^Is  contention  may  prove  to  be  material 
In  a  trial  following  a  remand,  since  If  Ken- 
nedy is  to  be  held  as  the  immediate  operator 
of  the  device,  a  dUFerent  rule  as  to  the  meas- 
ure of  care  wonld  be  applicable  to  him. 

The  ticket  was  In  the  following  form: 

"The  0.  T.  Kennedy  Shows 

"Admit  one  perstxi  to  show  using 

this  number  (68518) 

and  only  on  date  of  siile. 

'TPrice  6*." 

On  back: 

"Kennedy  5^." 

When  appellant  purchased  the  ticket.  It 
was  In  ber  hands  a  token  or  evidence  of  a 
contract  between  the  parties  which  the  law 
Implied  as  lying  behind  the  ticket  (O'Rourke 
V.  Street  R.  Co.,  103  Tenn.  124,  52  S.  W.  872, 
46  L.  R.  A.  614,  76  Am.  St.  Rep.  639,  and  cas- 
es dted),  by  the  terms  of  which  contract  the 
exhibitor  agreed  to  famish  appellant  a  ride 
with  due  diligence  on  his  part  for  her  safety. 
The  ticket  was  some  evidence  of  the  particu- 
lar contractual  relationship  between  Kennedy 
and  appellant  so  contended  to  exist. 

In  either  view,  the  case  was  one  for  the 
Jury.  The  motion  for  peremptory  Instruo- 
tions  In  favor  of  Kennedy  was  Improperly 
sustained.  Writ  granted.  Reverse  the  Judg- 
ment of  the  Court  of  CItII  Appeals  and  re- 
mand for  a  new  trial. 


TENNESSEE  STATE  FAIR  ASS'N  v. 

HARTMAN. 

(Supreme  Court  of  Tennessee.    March  4,  1916.) 

1.  Theatebs  and   Shows  ®=»6— Amusement 
Device— Duty  of  Cake  or  Opeeatob. 

One  operating  at  i  state  fair  an  amaaement 
device  which  carried  pasasngers  owed  to  his 
patrons,  although  they  were  actuated  by  motives 
of  curiosity  or  pleasure,  the  degree  of  care  owed 
by  a  common  carrier  of  passcnsers,  the  care 
which  the  most  prudent  man  would  be  expected 
to  exercise  under  similar  (arcumstances  xa  the 
design,  construction,  maintenauce,  inspection. 
and  repair  of  his  vehicle,  and  its  approaches  and 


exits,  although  all  the  rules  governing  carriers 
were  not  applicable. 

[Ed.  Note. — For  other  cases,  see  Theaters  and 
Shows,  Cent.  Dig.  {  6 ;    Dec.  Dig.  <8=>6.] 
2.  Theatebs  and  Shows  ^=36 — Collapse  of 

Amusement  Devicb— Res  Ipsa  Loquitub. 
Where  the  carriage  contrivance  of  an 
amusement  device  carrying  passengers  fell  and 
injured  one,  that  fact,  togetner  with  attendant 
circumstances,  was  evidence  of  faulty  construc- 
tion or  repair,.it8  operator  being  under  the  duty 
of  a  common  carrier. 

[Ed.  Note.— For  other  cases,  see  Theaters  and 
Shows,  Cent.  Dig.  i  6;   Dec.  Dig.  «=>6.] 

Certiorari  to  Court  of  Civil  Appeals. 

Suit  by  Hattle  Hartman  against  the  Ten- 
nessee State  Fair  Association  and  others. 
To  review  a  judgment  of  the  Civil  Appeals, 
affirming  a  Judgment  for  plaintiff,  J.  B.  Da- 
vis, a  defendant,  petitions  for  oertiorarL 
Writ  denied. 

W.  S.  Lawrence  and  John  T.  Allen,  both  of 
Nashville,  for  plaintiff.  Samuel  N.  Harwood, 
of  Nashville,  for  defendant  Bogle.  Pendle- 
ton &  De  Witt,  of  Nashville,  for  defendants 
Kennedy  and  Tennessee  State  Fair  Ass'n. 

WILLIAMS,  3.  This  Is  a  companion  case 
of  Hartman  v.  Tennessee  State  Fair  Associa- 
tion, 183  S.  W.  733,  the  facts  being  the  same 
In  each.  The  appeal  is  that  of  Davis,  the 
operator  of  the  "Ocean  Wave"  amusement 
device,  there  described,  who  was  held  liable 
in  the  court  below.  Tlie  Court  of  Civil  Ap- 
peals has  aflSrmed  the  judgment,  and  we  are 
asked  to  review  that  action  on  writ  of  cer- 
tiorari 

The  matter  of  merit  In  the  appeal  depends 
on  the  solution  of  a  single  question — ^whether 
the  proper  degree  of  care  was  imposed  on 
Davis  by  the  court  In  the  charge  to  the  jury. 

The  trial  judge  gave  instructions  as  fol- 
lows: 

"The  law  demands  a  degree  of  care  higher 
than  ordinary  care  from  a  carrier  of  pasaengors 
for  hire.  It  demands  of  such  carriers  the  lugb- 
est  degree  of  care — that  care  which  the  most 

Srudent  man  would  be  expected  to  exercise  un- 
er  circumstances  similar  to  those  shown  in  ev- 
idence, in  the  design,  construction,  maintenance, 
inspection,  and  repair  of  his  vehicles  and  its 
approaches  and  exits." 

It  Is  complained  that  it  was  error  to  biu:- 
den  Davis  with  the  degree  of  care  exacted 
of  a  common  carrier  of  passengers.  There 
seems  to  be  little  authority  on  the  status.  In 
this  respect,  of  the  operators  of  merry-go- 
rounds,  scenic  railways,  and  amusements  of 
like  tipe. 

The  Supreme  Court  of  Illinois,  In  the  case 
of  O'Callaghan  v.  Dellwood  Park  Co.,  242 
111.  33C,  89  N.  E,  1005,  26  L.  R.  A.  (N.  S.) 
1(»4,  134  Am.  St  Rep.  331,  17  Ann.  Cas.  407, 
dealing  with  a  scenic  railway  operated  in  an 
amusement  park,  said  In  this  connection: 

"The  precise  question  now  under  discussion 
has  not  been  decided  by  this  court,  and  our  at- 
tention has  not  been  colled  to  any  case  where 
the  degree  of  care  and  responsibility  rcstiug 
upon  those  managing  a  railwaj[  of  this  kind  has 
been  considered.    The  nearest  in  point,  perhaps, 
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la  Knottneraa  v.  Nortb  Park  Street  B.  B.  Co., 
83  Mich.  348,  63  N.  W.  629,  17  I..  R.  A.  726. 
Ttmt  was  as  to  the  operation  of  a  roller  coaster, 
and  the  street  railway  company,  while  it  owned 
the  amusement  park  where  the  coaster  was  be- 
ing operated,  did  not  own  or  operate  the  device 
itself.  •  *  *  We  think,  not  onljr  by  fair 
analonr  but  <m  reason  and  sound  pablie  policy, 
appellant  should  be  held  to  the  same  degree  of 
responsibility  in  the  management  of  the  railway 
in  questimi  as  a  common  carrier." 

The  Supreme  Court  of  Alabama  ruled  In 
like  mamier  in  respect  of  a  scenic  railway. 
Best  Park,  etc.,  Co.  v.  Rollins  (Ala.)  68  South. 
417.  And  see  Chesapeake  Beach  B.  Co.  v. 
Bree,  39  App.  D.  C.  68. 

In  Massachusetts  it  Is  held  that  the  busi- 
ness of  a  proprietor  of  a  sight-seeing  automo- 
bile so  far  approximates  that  of  a  public 
carrier  as  that  he  owes  to  his  patrons  the 
duty  of  exercising  the  highest  degree  of  care 
consistent  with  the  proper  transaction  of  the 
business.  Hinds  t.  Steere,  209  Mass.  442,  96 
N.  E.  844,  35  L.  R.  A.  (N.  S.)  658. 

This  court,  followed  by  the  Illlnola  court 
(Hartford  Deposit  Co.  v.  SoUltt,  172  IlL  222, 
60  N.  B.  178,  64  Am.  St  Rep.  35),  has  held 
that  operators  of  elevators  for  the  service  of 
persons  are  charged  with  the  high  degree  of 
care  imposed  on  common  carriers  (Southern 
Building,  etc.,  Assa  v,  Lawson,  97  Tenn.  367, 
37  S.  W.  86,  66  Am.  St.  Rep.  804),  and  In  ac- 
cord Is  the  weight  of  authority  (9  B.  O.  L. 
1249). 

There  la  nothing  to  the  contrary  In  the 
principles  enunciated  In  Ltunsden  t.  Thomp- 
son Scenic  R.  Co.,  130  App.  Dlv.  209,  114  N. 
Y.  Supp.  421;  and  so  far  as  Unthlcum  t. 
Trultt,  2  Boyce  (Del.)  338,  80  AtL  246,  In- 
volving a  merry-go-round,  Is  subject  to  the 
adverse  construction,  It  goes  against  the  cur- 
rent of  authority. 

[1]  We  are  of  opinion  that  the  Court  of  ClT- 
11  Appeals  did  not  Improperly  bold  that  the 
rule  of  care  devolved  by  law  on  a  common 
carrier  was  applicable  In  the  present  case.  Of 
course  the  fact  that  the  person  Injured  was 
led  to  ride  on  the  Ocean  Wave  by  motives  of 
curiosity  or  pleasure  cannot  operate  to  dis- 
tinguish the  case,  any  more  than  It  did  the 
decisions  In  those  cases  involving  senile  rail- 
ways and  sight-seeing  automobiles.  All  per- 
sons were  Invited  to  make  use  of  the  device 
who  would  pay  the  fare.  There  were  un- 
usual risks  which  the  operator  was  bound  to 
anticipate  and  protect  against  in  the  construe^ 
tlon  and  operation  of  the  mechanism  of  car- 
riage^ since  the  patrons  had  no  opportunity 
to  do  so. 

We  are  not  to  be  understood  as  saying  that 
the  operator  was  a  technical  common  car- 
rier, or  that  all  of  the  rules  governing  such 
a  carrier  are  applicable  to  him.  We  are 
treating  only  of  the  measure  of  care  to  be 
observed  by  him. 

[2]  The  responsibility  of  Davis  In  that  re- 
gard being  equivalent  to  that  of  a  common 
carrier.  It  follows  that  the  falling  of  the  car- 


riage contrivance  was,  tn  oonnectlon  with 
the  attendant  circumstances,  evidence  temd- 
Ing  to  show  that  It  was  of  faulty  construc- 
tion or  out  of  teipair;  and  the  case  properly 
went  to  the  Jury,  over  the  defendant's  mo- 
tion for  pei'emptory  Instructions.  Writ  de- 
nied. 


MeCUNB  et  aL  t.  BIDLEY  et  aL 
(Supreme  Court  ef  Tennessee.    March  7,  1916.) 

1.  Bastabds  4s>104— Whjls  «=»229— Ihhes- 

ITARCB— STATUTOBT  PBOVISION. 

Under  Shannon's  Code,  $  4166  (Code  1858, 
{  2423),  providing  that  when  an  illegitimat* 
child  dies  intestate  without  child,  husband,  wife, 
or  mother  living,  bis  estate  shall  go  eqnaQy  to 
his  brothers  and  sisters  by  bis  mother,  ^  uieir 
descendants,  an  illegitimate  child  is  an  heir  at 
law  of  another  illegitimate  dilld  of  the  same 
mother  who  dies  unmarried  and  childless,  and 
has  a  right  to  contest  the  will  of  the  latter. 

[Ed.  Note.— EV»r  other  cases,  see  Bastards, 
Cent  Dig.  {{  251,  267-262;  Dec.  Dig.  ^=>1(H; 
Wills,  Cent  Dig.  i{  650-554;  Dec.  Dig.  «=» 
229.] 

2.  S1.AVK8  ^=>26  —  Ixenaazma  lesum  —  Ik- 

BXBITA.NCK— STATDTOBT   PbOVISION. 

Shannon's  Ck>de,  {  4179,  relating  to  the  vali- 
dation of  marriage  of  colored  people  who  lived 
together  as  husband  and  wife  during  adavery, 
and  legitimation  of  their  children,  does  not  af- 
fect the  risrbt  of  an  illegitimate  to  inherit  from 
another  illegitimate  child  of  the  same  mother. 
[Ed.  Note.— B>3r  other  cases,  see  Slaves,  Cent 
Dig.  it  114,  116;   Dec.  Dig.  «=>25.] 

8.  BaSTABDS     *=»104— iRHEBrrANOB— Statt- 
TOBT  PnOTISIOir. 

Under  Shannon's  Code,  {  4160  (Code  1858, 
{  2423),  providing  that  when  an  illegitimate 
child  dies  intestate  without  child,  husband,  wife, 
or  mother  living,  his  estate  shall  go  equally  to 
his  brothers  and  sisters  by  his  mother,  or  their 
descendants,  lawful  grandchildren  of  an  illegit- 
imate child  are  lieirs  at  law  of  another  illegit- 
imate child  of  the  same  mother  who  dies  under 
such  drcumstances. 

[Ed.  Note.— SV>r  other  cases,  see  Baatarda. 
Cent  Dig.  H  251,  267-262;   Dec.  Dig.  <t=»104.} 

Certlwari  to  Court  of  Civil  Appeals. 

WUl  contest  by  EUen  McCline  and  others 
against  McMurry  Ridley  and  others.  Cer- 
tiorari on  application  of  contestants  to  re- 
view a  judgment  affirming  a  judgment 
against  them.    Reversed  and  remanded. 

Noah  W.  Cooper  and  B.  Ll  Sadler,  both  o( 
Nashville,  for  plaintiffs.  Cherry  &  St^er, 
of  Nashville,  for  defendants. 

NBIlj,  0.  J.  Tills  controversy,  as  It  ap- 
pears here,  arose  out  of  an  etCort,  In  the  dr. 
cult  court  of  Davidson  county,  to  contest  the 
will  of  one  Mary  J.  Metz.  The  contestants 
were  Ellen  McCllne,  John  Robert  Nichols, 
Mary  EUen  Nichols,  and  William  Henry 
Nichols.  The  circuit  judge  ruled  tliat  the 
persons  Just  named  stood  In  no  such  legal 
relation  to  Mary  J.  Metz  as  would  permit 
them  to  Inherit  from  her  In  case  of  Intestacy, 
that  therefore  they  would  not  be  benefited 
by  setting  aside  h»  will,  hence  had  no  stand- 
ing to  contest  that  will.     On  appeal,  the 
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Court  of  OItH  Appeals  affirmed  that  Judg- 
ment, and  the  case  Is  before  us  on  the  writ 
of  certlorarL  The  qnestlon  to  be  determined 
la  whether  the  contestants  are  heirs  at  law 
of  Mary  J.  Metz,  who  died  August  10,  lOOe, 
leaving  neither  husband  nor  child. 

[1-3]  The  facts  necessary  to  be  stated  In 
this  behalf  are:  Hiese  persons  are  all  ne- 
groes, children  and  great  grandchildren  of 
one  Hannah  Merrltt,  bom  a  slave,  and  who 
died  about  20  years  after  the  close  of  the 
Civil  War.  Hannah  Merritt  left  surviving 
her  three  daughters,  all  Illegitimate,  viz., 
Mary  J.  Metz,  Ellen  McCIlne,  and  BetUe 
Nichols,  mien  McCllne  Is  still  living,  and 
a  contestant,  as  stated.  Bettle  Nichols  pre- 
deceased Mary  J.  Metz,  but  she  left  a  son, 
born  In  lawful  wedlock.  This  son  also  died 
prior  to  the  death  of  Mary  J.  Metz,  but  left 
ararviTiiig  him  three  lawful  children,  the 
three  Nichols  contestants  above  mentioned. 

So,  the  contestants  are:  (1)  A  bastard  sis- 
ter of  the  testatrix,  who,  as  we  have  stated, 
was  herself  a  bastard;  (2)  the  lawful  grand- 
children of  another  bastard  sister. 

1.  Is  Ellen  McOline  an  heir  at  law  of  the 
testatrix,  capable  of  inheriting  in  case  the 
wUI  should  be  set  aside? 

We  answer  this  question  in  the  affirma- 
tive. The  case  falls  directly  within  section 
2423  of  the  Code  of  1868  (Shan.  Code,  I 
4166).    That  section  reads: 

"When  an  illegitimate '  child  dies  intestate 
without  child  or  cliildxen,  husband  or  wife,  his 
real  and  personal  estate  shall  go  to  his  mother; 
and  if  there  be  no  mother  livmK,  then  equally 
to  his  brothers  and  slaters  by  big  mother,  or 
descendants  of  such  brotlkers  and  sisters." 

That  section  has  been  referred  to  In  the 
following  cases,  viz.:  Webb  v.  Webb,  8  Head 
(40  Tenn.)  70;  Scogglns  v.  Barnes,  8  Baxt. 
(67  Tenn.)  561;  C!arter  v.  Montgomery,  2 
Tenn.  Cby.  220;  Murphy  v.  Portrum,  11  Pick. 
(95  Tenn.)  610,  82  S.  W.  638,  30  L.  E.  A. 
263;  lifiughUn  v,  Johnson,  18  Pick.  (102 
Tenn.)  466,  458,  460,  52  S.  W.  816;  Dennis 
v.  Dennis,  21  Pick.  (105  Tenn.)  88,  68  S. 
W.  284;  Lewis  v.  Mynatt,  21  Pick.  (105 
Tenn.)  510,  611,  68  8.  W.  857;  Scott  v.  WU- 
son,  2  CJatee  aiO  Tenn.)  179,  182,  78  S.  W. 
1091.  We  think  the  section  above  quoted  is 
controlling,  and  it  Is  not  necessary  to  con- 
sider whether  Acts  of  1867,  c  86,  $  10  (Shan. 
Code,  i  4169),  has  any  application  to  the 
c<mtroversy.  The  cause  producing  the  pass- 
age of  that  act  is  shown  in  Scogglns  v. 
Barnes,  supra.  Nor  does  chapter  40,  Acts 
of  1866-66  (Shan.  Ciode,  |  4179),  mentioned 
In  carver  v.  Maxwell,  110  Q^enn.  75,  80,  81, 
71  S.  W.  761,  and  In  Sheperd  y.  Carlln,  99 
Tenn,  64,  41  S.  W.  340,  relate  to  the  matters 
involved  in  the  present  case.  That  statute 
concerned  the  validation  of  the  marriage  of 
colored  people  who  had  lived  together  in 
this  state  as  husband  and  wife  during  the 
period  of  slavery,  and  the  legitimation  of 
their  diildren.    In  the  case  before  us,  we  are 


not  dealing  wltli  legitimates  in  any  degree, 
but  with  the  estates  of  illegitimate  persons, 
and  the  right  to  inherit  from  them.  In  such 
a  case  it  is  immaterial  what  race  they  be- 
long to;  the  statute  applies  equally  to  title 
condition  In  wliich  It  finds  them.  The  case 
of  C5ole  V.  Taylor,  132  Tenn.  92,  177  S.  W. 
61,  considered  the  right  of  negroes,  the  mar- 
riage of  whose  parents  had  been  made  valid 
by  the  curative  act  of  a  foreign  state.  The 
court  did  not  have  in  mind,  or  in  any  way 
refer  to,  the  rights  of  persons  claiming  from 
Illegitimates.  We  do  not  think  that  case 
has  any  application  to  the  present  contro- 
versy. 

2.  The  Nichols  children,  tbe  legitimate 
grandchildren  of  Bettie,  the  bastard  sister  of 
the  testatrix,  fall  within  the  section  of  the 
Code  quoted  supra,  equally  with  Ellen  Mc- 
Cllne. They  are  the  descendants  of  the  sis- 
ter of  testatrix. 

It  results  that  tbe  trial  court  and  the 
Court  ct  Civil  Appeals  erred  in  holding  that 
the  persons  named  were  not  lawful  contes- 
tants of  the  will  of  Mary  J.  Metz.  The  judg- 
ment of  both  courts  must  therefore  be  revers- 
ed, and  the  cause  remanded  for  further  pro- 
ceedings. 


TIGERT  V.   WELLS. 
(Supreme  Court  of  Tennessee.    Feb.  26,  1916.) 

1.  Bastabds  $s>102  —  Inhebitance  —  "Ant 

WOJCAH." 

Shannon's  CJode,  §  4169,  providing  that 
where  "any  woman"  shall  die  intestate,  leaving 
a  natural-born  child,  whether  she  also  leaves 
legitimate  children  or  otherwise,  tlie  natural- 
bord  cliild  shall  take  by  general  rules  of  descent 
and  distribution,  equally  with  the  other  chil- 
dren, applies  where  the  woman,  when  she  be- 
came a  mother,  was  a  slave,  in  view  of  t^e 
earlier  Acts  1865,  c.  40,  giviog  colored  persons 
the  right   to  inherit 

[Ed.  Note.— SV>r  other  cases,  see  Bastards, 
Cent.  Dig.  §§  254,  265;    Dec.  Dig.  •S=»102. 

For  other  definitionB,  see  Words  and  Phrases, 
First  and  Second  Series,  Any.] 

2.  Bastabds   «=»102— iNHKBrrANOB  —  Gband- 

CHir.D. 

Shannon's  Code,  g  4169,  permitting  inheri- 
tance by  a  natural-bom  child  equally  with  other 
children  from  the  mother,  gives  a  natural  grand- 
child the  right  to  inherit  from  the  mother  of  its 
parent  who  was  an  illegitimate. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  §8  254,  255;    Dec.  Dig.  <S=j102.] 

3.  Bastabds  €=>102  —  Inhebitance  —  Pbe- 

SU\rPTION. 

Where  it  appears  that  a  natural-bom  per- 
son died  in  March,  1867,  it  will  be  presumed  in 
favor  of  the  right  of  inheritance  that  she  died 
after  the  enactment  of  Act  March  8,  1867  (Shan- 
non's Code,  {  4169),  giving  natural-bom  per- 
sons the  right  of  Inheritance  from  their  moth- 
era. 

[Ed.  Note. — For  other  cases,  see  Bastards, 
Cent  Dig.  {§  254,  265;    Dec.  Dig.  <S=j102.] 

Certiorari  to  Court  of  Civil  Appeals. 

Bill  of  complaint  by  S.  C.  Tlgert,  admin- 
istrator, against  Annie  Wella.  Certiorari 
on  application  of  complainant  to  review  a 
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Judgment  of  the  C!onrt  of  Civil  Appe&la,  re- 
versing a  judgment  for  complainant  Judg- 
ment of  the  Court  of  Civil  Appeals  affirmed. 

Sam  C.  Tlgert  and  J.  E.  Routt,  botb  of 
Fayettevllle,  for  plaintiff.  M.  W.  Woodward, 
of  Fayettevllle,  for  defendant 

WILLIAMS,  J.  The  bill  of  complaint  was 
filed  by  Tlgert,  as  administrator  of  the  es- 
tate of  Sdplo  Simmons,  a  colored  man,  to 
bring  real  estate  to  sale  as  that  of  decedent, 
for  the  payment  of.  his  debts. 

The  property  is  claimed  by  defendant,  An- 
nie Wells,  also  a  person  of  color;  and  the 
contest  is  between  Annie  Wells  and  Sclplo 
Simmons'   personal    representative. 

The  property  belonged  to  Sarah  Simmons, 
the   wife   of    Sclplo.      Sarah   died    In   1004. 

Annie  Wells  is  the  natural  granddaughter 
.  of  Sarah.  Her  mother,  Maria,  was  the 
daughter  of  Sarah,  bom  out  of  wedlock  be- 
fore the  latter's  marriage  to  Sclplo.  Maria 
died  In  March,  1867. 

After  the  death  of  Sarah  in  1904,  Sdplo 
and  the  natural  grandchild  of  his  wife,  Sar- 
ah, continued  to  reside  on  the  property.  At 
the  death  of  Sdplo,  Annie  Wells  set  up  a 
claim  that  the  property  had  descended  to 
her  by  representation,  or  by  right  of  her 
mother,  Maria. 

The  position  of  the  complainant  adminis- 
trator Is  that  Annie  Wells  as  the  daughter 
of  an  Illegitimate  Is  not  entitled  to  Inherit, 
and  that  on  the  death  of  Sarah  the  absolute 
title  passed  to  her  husband,  Sdplo;  the 
daughter  being  thus  disentitled. 

[1]  In  behalf  of  the  granddaughter,  tt  is 
urged  that  the  right  to  inherit  through  her 
mother  (possessed  of  heritable  blood)  is  given 
by  Acts  1866-07,,  c.  36,  |  10  (Code,  Shannon, 
§  4169)  as  follows : 

"Where  any  woman  shall  die  Intestate,  hav- 
ing a  natural-bom  child  or  children,  whether  she 
also  leaves  a  legitimate  child  or  diildren,  or  oth- 
erwise, such  natural-bom  child  or  children  shall 
take,  by  the  general  rules  of  descent  and  dis- 
tribution, equally  with  the  other  child  or  chil- 
dren, the  estate,  real  and  personal,  of  bis,  her, 
and  their  mother ;  and,  should  either  of  such 
children  die  intestate,  without  child,  his  or  her 
brothers  and  sisters  shall.  In  like  manner,  take 
his  or  her  estate." 

In  opposition,  the  administrator  of  the 
husband's  estate  takes  the  position  that  all 
of  the  persons  named  above  were  slaves  be- 
fore or  during  the  Civil  War,  and  that  the 
statute  above  quoted  is  not  to  be  construed 
as  governing  the  inheritance  of  property 
from  or  by  such. 

Another  and  earlier  statute  (Acts  1865-66, 
c.  40)  had  provided  that  "persons  of  color 


have  the  right  to  inherit"  While  it  may  be 
tliat  this  earlier  statute  did  not  reach  bAd 
and  validate  previous  slave  marriages  for 
purposes  of  inheritance,  we  think  that  the 
two  enactments  should  be  read  together,  and, 
when  done,  it  becomes  manifest  that  the 
Legislature  Intended  by  the  phrase  "any  wo- 
man" in  the  later  act  to  Include  women  who 
may  have  become  mothers  while  yet  slaves, 
so  as  to  give  their  children,  though  illegiti- 
mate, the  right  to  inherit  their  property. 
See,  in  this  connection,  McCUne  v.  Bldley,  183 
S.  W.  736,  decided  thU  day. 

[2]  While  the  language  of  the  Act  of  1866- 
67  does  not  In  ezplidt  or  direct  .terms  pro- 
vide for  inheritance  by  the  grandchild  of  a 
bastard,  it  has  been  held  that  the  act  should 
be  construed  in  connection  with,  or  as  sup- 
plemented by,  the  general  statute  of  descent 
and  distribution,  with  the  result  that,  so 
far  as  the  right  of  inheriting  the  property  of 
the  mother  is  concerned,  an  illegitimate  is 
put  on  the  same  plane  as  the  legitimate 
child,  so  that  "illegitimates  take  in  the  sante 
character  and  in  the  same  manner,  as  well  as 
to  the  same  extent,  as  the  legitimates."  Den- 
nis V.  Dennis,  105  Teim.  86,  93,  58  S.  W.  284, 
28a 

The  spirit  of  the  clause  at  the  dose  of 
the  act,  "should  either  of  such  children  die 
intestate,  without  child,  his,  or  her,  brothers 
and  sisters  shall  in  like  manner  take  his,  or 
her,  estate,"  woold  seem  to  be  that.  If  such 
a  woman  leave  a  natural  grandchild,  that 
grandchild,  may  inherit  through  her  moth- 
er's right  that  which  but  for  her  death  would 
have  gone  to  the  mother.  Tnmmire  r.  Mayes, 
121  Tenn.  45,  54,  114  S.  W.  47& 

[3]  No  question  is  made  that  Maria,  the 
mother  of  Annie  Wells,  was  at  the  date  of 
her  death  In  March,  1867,  not  possessed  of 
Inheritable  blood  by  virtue  of  the  Act  of 
1866-67  passed  March  8,  1867,  and  whldi 
took  effect  from  its  passage. 

The  proof  is  not  definite  respecting  the 
exact  date  of  the  death  of  Marin.  As  stated, 
it  is  to  the  effect  that  she  died  in  the  month 
of  March,  1867.  We  think  that  the  strong 
presumption  and  Intendment  Indulged  by  the 
law  in  favor  of  legitimacy  should  here  be 
given  play ;  and  we  shall  presume  that  Ma- 
ria died  after  the  passage  of  the  act  on 
March  8,  1867,  and  that  she  took,  by  Its 
terms  and  force.  Inheritable  blood.  Her 
child  Annie  Wells  by  representaticm  tal:es 
her  place. 

The  Court  of  Civil  Appeals,  reversing  the 
chancellor,  so  held.  Writ  of  certiorari  hav- 
ing been  granted,  the  judgment  of  that  oonrt 
is  affirmed. 
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DATTON  OOAIi  &  IRON  CO.,  Ltd.,  v.  CIN- 
CINNATI, N.  O.  &  T.  P.  BY.  00. 
et  aL 
(Sopteme  Court  of  Tennessee.    September  Term, 
1913.)* 

ooubtb  ^»507— conflictiko  jukisdictiok— 
State  Coubts  and  Fedekal  Coukts— In- 
jun orioN. 

A  state  court  has  no  jurisdiction  to  en- 
join an  action  in  tlie  federal  court  for  freight 
charges  In  accordance  with  schedule  filed,  on 
the  ground  of  a  contract  for  a  lower  rate,  not- 
withstanding Interstate  Oimmerce  Act  (Act 
Cong.  Feb.  4,  1887.  c.  104.  24  Stat  38T  [U. 
S.  Ocmp.  St.  1913,  Ji  §505])  §  22,  providing  that 
nothing  contained  in  the  act  shall  abridge  the 
remedies  now  existing  at  common  law  or  by 
statute,  but  the  provisions  of  this  act  are  in  ad- 
dition to  ancfa  remedies. 

[Bid.  Note. — ^For  other  cases,  see  Courts,  Cent 
Dig.  §9  1411-1417;   Dea  EMg.  <&=>507.] 

Appeal  from  Chancery  Court,  Hamilton 
County;   T.  M.  McConnell,  Chancellor. 

Bill  by  the  Dayton  Coal  &  Iron  Company, 
Limited,  against  the  Cincinnati,  New  Orleans 
&  Texas  Pacific  Hallway  Company,  Nashville, 
Chattanooga  ft  St  Lonla  Railway  Company, 
and  Western  &  Atiantlc  Railroad  Company. 
Decree  for  complainant,  and  defendants  ap- 
peal. BUI  and  cross-bill  dismissed  for  want 
of  jurisdiction. 

AfBrmed,  239  U.  S.  446,  36  Sup.  Ot  137,  60 
L.  Ed. . 

Prltchard,  Allison  &  I^ncb  and  Brown, 
Spurlock  &  Brown,  aU  of  Chattanooga,  for 
appellants.  Burkett,  Mllle^  ds  Moore,  of  Chat- 
tanooga, for  appellee. 

NEIL,  C.  3.  BUI  by  the  Dayton  Coal  & 
Iron  Company  to  enjoin  a  suit  brought  by  the 
Clndimatl,  New  Orleans  &  Texas  PacUlc  Rail- 
way Company  In  a  federal  court  In  Ohio  to 
recover  $4,933.08  claimed  by  the  latter  to  be 
due  for  an  unpaid  balance  of  freight  charges. 
These  charges  had  accrued  under  certain 
shipments  of  Iron  ore  from  Cartersvllle,  6a., 
to  Dayton,  Tenn.,  the  NashvUle,  Chattanooga 
A.  St  Louis  RaUroad  Company,  operating  the 
Western  &  Atlantic  RaUroad  Company,  being 
the  initial  carrier,  and  delivering  the  ore  to 
the  Cincinnati,  New  Orleans  &  Texas  Pa- 
cific RaUway  Company  at  Chattanooga,  for 
transportation  thence  to  Dayton.  The  com- 
plainant claimed  that  it  had  with  the  de- 
fendant Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Company  a  special  contract 
for  these  shipments  covering  quite  a  long 
period  at  the  rate  of  60  cents  per  ton,  duly 
recognized  by  the  other  defendants.  In  its 
settlements  with  the  Cincinnati,  New  Or- 
leans &  Texas  Padflo  RaUway  Company  from 


*Noto:  This  case  iru  decided  at  tbe  September 
term,  1913,  ot  the  Supreme  Court  ot  Tennessee  at 
KnoxTlIIe.  tt  went  to  the  Supreme  Court  ot  the 
tTnited  Statee,  and  irae  there  affirmed,  and  is  re- 
ported In  239  17.  B.  446,  36  Sup.  Ct.  137,  60  L..  Ed.  — . 
It  was  not  theretore  ordered  by  the  Supreme  Court 
to  be  published  until  after  said  affirmance,  and 
hence  the  delay.    Bditor. 


time  to  time,  as  the  shipments  proceeded,  it 
had,  by  an  agreement  or  arrangement  be- 
tween the  two,  reserved  for  future  adjust- 
ment the  10  cents  difference  between  the 
contract  rate  and  70  cents,  which  latter  the 
defendant  raUway  companies  claimed  was 
the  legal  rate,  fixed  in  the  manner  stated  In- 
fra. It  was  alleged  In  the  biU  that  the  Nash- 
ville, Chattanooga  ft  St  Louis  RaUway 
C<Mni>any  and  the  Western  &  Atlantic  RaU- 
road Company  were  necessary  parties  for  the 
proper  disposition  of  the  controversy.  These 
companies  answered,  claiming  the  70-cent 
rate  as  the  lawful  rate.  The  Cincinnati, 
New  Orleans  &  Texas  Pacific  RaUway  Com- 
pany also  answered,  and  Ukewise  filed  a 
cross-bUl,  Insisting  upon  the  70-cent  rate  as 
the  only  true  and  lawful  one,  notwithstand- 
ing the  special  contract  for  the  60-cent  rate. 
The  determinative  question,  on  the  merits, 
seems  to  be  whether  the  contract  rate  of  60 
cents  was  binding  on  the  railroads,  or  the  70- 
cent  rate  fixed  In  the  manner  stated  below. 

If  we  could  reach  the  conclusion  that  we 
have  Jurisdiction  of  the  ctmtroversy  present- 
ed In  this  case,  we  should  feel  bound  to  de- 
cide it  In  favor  of  the  defendants,  and  dismiss 
the  bUI  on  the  merits,  since  we  believe  the 
evidence  shows  that  defendant  NashvlUe, 
Chattanooga  &  St  Louis  RaUway  Company 
filed  its  schedule  covering  the  70-ceut  rate 
from  CartersvUle,  Ga.,  to  Dayton,  Tenn.,  with 
the  Interstate  Commerce  Commission  on  Feb- 
ruary 2,  1907,  and  that  it  took  effect  on 
March  5,  1807;  that  a  o^y  of  this  was  sent 
to  the  Cincinnati,  New  Orleans  &  Texas  Pa- 
cific Railway  Company,  and  duly  stamped  by 
them;  that  this  copy  showed  the  latter  raU- 
road  as  a  concurring  carrier;  that  that  road 
actually  concurred  by  receiving  freight  under 
that  schedule,  and  making  settlements  by  it, 
and  under  It,  and  we  beUeve,  as  matter  of  law, 
this  made  the  rate  a  joint  one,  the  matter 
not  falling  within  the  rule  later  established 
by  the  commission,  beginning  with  May  1, 
1907,  by  which  an  express  written  concur- 
rence was  required,  pursuant  to  certain  print- 
ed forms  prescribed  by  that  body,  to  be  num- 
bered and  filed  with  it  This  rate  being  the 
lawful  one  during  the  period  of  the  shipments 
of  ore  which  are  the  subject  of  this  controver- 
sy, the  railroads  were  bound  to  conform  to  it, 
or  suffer  very  heavy  penalties  prescribed  by 
the  Interstate  Commerce  Act  It  would  in 
no  wise  Impeach  the  legality  of  this  rate  that 
the  Cincinnati,  New  Orleans  ft  Texas  Pacific 
RaUway  Company  faUed  to  post  this  tariff  in 
the  office  at  Dayton.  Nor  would  its  opera- 
tion be  In  any  wise  abridged  by  the  fact  that 
the  road  last  mentioned,  overlooking  the  true 
tariff,  quoted  to  complainant  the  old  tariff 
previously  in  force,  and  that  in  reUance  upon 
this  quotation  the  complainant  made  a  con- 
tract for  heavy  shipments  of  ore  covering 
quite  a  long  period.  Fixed  rates  cannot  be 
controlled   in   this    manner.    If   they   could. 
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there  would  soon  be  no  rates  really  fixed, 
nnd  all  of  tbe  evils  of  dlBcriminatlon,  rebates, 
etc.,  designed  to  be  orvercome  by  the  act  would 
again  became  manifest  and  active.  This  does 
not  mean  that  complainant  is  without  redress 
for  the  act  of  the  Cincinnati,  New  Orleans  & 
Texas  Pacific  Railway  Company  ia  misleading 
it.  Complainant  has  not  yet  paid  that  com- 
pany the  extra  10  cents  per  ton,  although  the 
latter  has  paid  the  Nashville,  Chattanooga  & 
St  Louis  Railway  Company.  There  is  a  suit 
pending  between  complainant  and  the  Clacin- 
nati,  New  Orleans  &  Texas  Paclflc  Railway 
Company  In  the  federal  court  in  ClndnnatL 
We  see  no  reason  why  relief  cannot  be  had.in 
that  cause.  Or,  If  this  be  wanting,  it  Is  not 
evident  why  the  present  complainant  cannot 
present  his  claim  for  reparation  before  the 
Interstate  Commerce  Commission.  It  seems 
from  the  act  and  its  amendments  this  repara- 
tion does  not  necessarily  take  the  form  of 
damages.  Or,  If  this  form  of  relief  be  inap- 
plicable to  the  present  status  of  the  claim, 
there  seems  no  Just  ground  for  denying  that 
an  appllcBtion  could  be  made  to  the  commis- 
sion for  an  order  restraining  the  Cincinnati, 
New  Orleans  &  Texas  Padflc  Railway  Com- 
pany from  enforcing  an  unjust  demand  (if 
it  be  unjust)  under  the  act  and  its  amend- 
ments. Mann-Elklns  Bill  <Act  Cong.  June 
18,  1910,  c.  309,  36  Stat.  551  [U.  S.  Comp.  St 
1913,  §  8583])  §  12,  amending  section  15  of 
original  act;  Act  to  Regulate  Commerce,  as 
amended  to  date,  |  16. 

But  we  are  of  the  opinion  that  this  conrt 
really  has  no  Jnrisdiction  of  the  case.  It  is 
true  that  the  acts  of  Congress  are  binding  on 
the  states,  and  that  we  have  held  that  our 
state  courts  may  enforce  rights  of  action.  In 
general,  arising  under  federal  statutes;  yet 
there  are  two  quaUflcatlons — one,  where  ex- 
dnsive  Jurisdiction  is  vested  in  the  courts  of 
the  United  States,  and  the  other  where  the 
nature  of  the  matter  Is  such  that  we  cannot 
properly  or  safely  deal  with  it,  or  the  state 
courts  are  unfitted  for  the  work.  Divine  v. 
Bank,  126  Tenn.  98,  140  &  W.  747,  89  U  B. 


A.  (N.  S.)  686.  The  act  and  its  amendments 
were  designed  to  secure  reasonable  Interstate 
rates,  and  to  prev^it  discrimination.  The 
commission  Is  given  large  powers  not  only  to 
fix  or  adjust  raise,  or  lower  rates,  but  to 
make  rules  whereby  these  rates  can  be  creat- 
ed or  arranged,  and  used  without  doing  in- 
justice, creating  undue  hardship,  or  operating 
so  as  to  produce  discrimination.  If  the  state 
courts  should  undertake  to  construe  these 
rules,  as  well  as  the  provisions  of  the  statute 
(and  both  must  be  done  to  rightly  administer 
tile  law),  there  would  be  great  danger  of  con- 
flicting decisions  and  resultant  confusion.  It 
Is  essential,  we  think,  to  the  harmonious 
working  of  the  system  that  it  be  left  wholly 
In  the  hands  of  the  commission  and  the  fed- 
eral courts.  And  we  think  Congress  so  in- 
tended. It  Is  true  section  22  contains  tlie 
following  clause : 

"Nothing  in  this  act  contained  shaU  in  any 
way  abridge  or  alter  the  remedies  now  existiDg 
at  conuuon  law  or  by  statute,  but  the  provi- 
sions of  this  act  are  in  addition  to  such  reme- 
dies." 

"This  iclauBe  however,"  said  the  Supreme 
Court  of  the  United  States  in  Texas  &  P.  R. 
Co.  V.  Abilene  Cotton  Oil  Co.,  204  U.  S.  446, 
447,  27  Sup.  Ot.  350,  358  (61  L.  Ed.  658,  9 
Ann.  Cas.  1075),  "cannot  in  reason  be  constmed 
as  continuinf  m  shippers  a  common-law  ri^ht, 
the  continned  existence  of  which  would  be  ab- 
solutely inconsistent  with  the  provisions  of  the 
act  In  other  words,  the  act  cannot  be  held  to 
destroy  itself.  The  clause  is  concerned  alone 
with  ri;;hts  recognized  in  or  duties  imposed  by 
the  act,  and  the  manifest  purpose  of  the  pro- 
vision in  question  was  to  make  plain  the  inten- 
tion that  any  sp^fic  remedy  given  by  the  act 
should  be  regarded  as  cumulative,  when  other 
appropriate  common-law  or  statutory  remedies 
existed  for  the  redress  of  the  particular  griev- 
ance or  wrong  dealt  with  in  the  act" 

We  know  of  no  conunon-law  remedies  that 
could  be  applied  to  the  case  before  us  that 
would  not  be  wholly  inconsistent  with  the 
provisions  and  purposes  of  the  Interstate 
Commerce  Act  and  its  amendments.  It  re- 
sults that  the  original  bill,  and  the  crosa-bin 
must  be  dismissed  tor  want  of  JurlBdictloii  of 
the  subject-matter. 
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WAXAHAOHIB  MEDICINE  CO.  v.  DALY 

«t  aL    CNo.  214.) 
(Supreme  Conrt  o<  Arkansas.     Feb.  28,  1916.) 

1.    COBPOBATIONS   «=>661(S)— FOBBIQN   COBPO- 

SATIONS— AcnoRS — Maintbnakck. 

Under  the  statute  prescribing  penalty  of  a 
fine  of  not  less  than  $1,000  for  a  foreign  corpo- 
ration's failure  or  refusal  to  file  its  articles  of 
incorporation  or  certificate  before  doing  busi- 
ness in  the  state,  and  providing  that,  as  an  ad- 
ditional penalty,  no  contract  made  by  a  foreign 
corporation  which  has  failed  to  file  its  articles 
of  incorporation  can  be  enforced  either  In  law 
or  in  equity,  and  that  a  compliance  with  the 
act  after  suit  is  instituted  will  in  no  way  vali- 
date the  contract,  a  foreign  cor^ration  which, 
after  entering  into  a  contract  within  the  state, 
complied  with  the  statute,  may  thereafter  main- 
tain a  suit  on  such  contract;  it  having  com- 
plied  with  the  statute  before  instituting  suit 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {§  2539,  2542-2544,  2564;  I)ec.  Dig. 
<&=»661(3).] 

2.  Appbai.  and  Ekrob  9=31175(1)— Dbtebio- 

NATiON— Judgment  on  Apfkal. 

Where  the  court  below  erred  in  refusing  to 
direct  verdict  for  plaintiff  and  the  amount  was 
undiRputed,  the  appellate  court  will,  on  plain- 
tiFs  appeal,  render  judgment  in  its  favor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Die.  |§  4575,  4576, 468&-4685;  Dec. 
Dig.  <S=>1176(1).] 

Appeal  from  Clrcnlt  Court,  Nsrafla  C!oun> 
ty  ;    Geo.  B.  Haynle,  Judge. 

Action  by  the  Wazabachie  Medldne  Com- 
pany against  W,  S.  Daly  and  others.  From 
a  Judgment  for  defendants,  plaintiff  appeala 
Reversed  and  rendered. 

Appellant    medicine   company,    a   foreign 
corporation  of  the  state  of  Texas,  made  a 
contract  August  16,  1912,  with  appellee  and 
his  sureties,  for  the  sale  of  certain  medicines 
to  be  supplied  by  it  at  a  certain  price  de- 
livered to  appellee  Daly,  to  be  sold  by  bim 
in  Nevada  coimty,  and  the  proceeds  account- 
ed for  according  to  the  stipulations  contain- 
ed in  the  contract.    Under  tills  contract  it 
delivered  to  Daly  medicines  to  the  amount  of 
fi2S.38.    It  liad  not  complied  with  the  re- 
quirements of  our  state  laws  for  admission 
of  foreign  corporations  to  do  business  at  the 
time  of  the  execution  of  said  contract,  but 
did  comply  therewith  on  the  9th  day  of 
April,  1913,  and  was  issued  a  permit  to  do 
business  in  the  state,  and  on  the  15tb  day  of 
April,  1913,  it  made  another  contract  in  the 
terms  of  the  other  with  Daly,  with  the  same 
sureties  for  (be  sale  of  Its  medicines  In  Ne- 
vada coimty  to  December  81,  1913.    Before 
the  making  of  the  second  contract  appellee 
bad  only  paid  190.60  on  the  goods  delivered 
to  him  under  the  first  contract,  but  had  sold 
a  large  amount  of  said  goods,  and  the  ap- 
pellant credited  blm  with  the  amount  of 
money  sent  In  on  its  charge  for  goods  un- 
der the  first  contract  in  the  sum  of  $277.48, 
which  left  a  balance  it  claimed  of  $157.90 
doe  under  said  contract    It  alleged  that  it 
Mid  him  under  the  second  contract  $439.27 
worth  of  goods  and  was  only  paid  of  said 


amount  $20.07,  leaving  a  balance  due  on 
both  contracts  of  $570.10,  the  amount  sued 
for.  A  copy  of  the  contract  was  exhibited 
with  the  complaint. 

Appellee  Daly  admitted  the  execution  of 
both  contracts;  denied  that  the  amount  of 
goods  alleged  to  be  had  been  delivered  to 
him,  and  that  appellant  had  not  been  paid 
more  than  the  amount  with  which  he  was 
credited;  alleged  that  the  goods  had  been 
shipped  to  and  received  by  him  under  the 
contract  as  the  agent  of  the  medicine  com- 
pany and  distributed  among  its  customers 
by  him  in  accordance  with  said  company's 
instructions  at  the  prices  fixed  by  it,  and 
that  at  the  time  the  first  contract  was  enter- 
ed into  the  plaintiff  was  a  foreign  corpora- 
tion, without  right  to  do  business  in  this 
state,  not  having  complied  with  the  require- 
ment of  its  laws  for  entry  for  that  purpose, 
and  was  not  entitled  to  enforce  the  contract. 
He  denied  that  the  amount  of  goods  charg- 
ed for  had  been  delivered  to  him  on  the 
second  contract,  and  tliat  he  had  paid  only 
$20.07  thereon ;  alleged  that  at  the  termina- 
tion of  the  contract  he  had  on  hand  $57.41 
worth  of  medicine,  which  he  was  entitled  to 
return  and  receive  credit  for,  and  which  he 
offered  to  return,  but  plaintiff  refused  to  re- 
ceive same,  and  that  he  had  on  hand  out- 
standing and  uncollectible  accounts  to  the 
amount  of  $671.16,  which  he  returned  to 
plaintiff  at  the  termination  of  the  contract, 
and  upon  which  he  was  entitled  to  a  credit 
under  the  terms  of  the  contract  of  25  cents 
on  the  dollar.  He  alleged  that  all  credits 
made  on  the  first  contract  should  be  credited 
upon  his  account  on  the  second  contract; 
the  first  being  void. 

The  sureties  on  his  bond  filed  separate 
answers,  alleging  that  appellee  Daly  Had 
failed  to  comply  with  his  part  of  the  con- 
tract with  the  medicine  company  In  the  way 
of  making  reports  and  payments,  and  that 
it  agreed  with  said  Daly  at  the  beginning 
of  the  contract  that  it  should  not  be  complied 
with,  conspired  with  him  and  agreed  to  the 
violation  thereof,  all  of  which  was  unknown 
to  them,  and  of  which  they  had  no  knowl- 
edge until  after  the  suit  was  instituted,  and 
alleged  that  the  loss,  if  any,  sustained  by 
the  plaintiff  was  due  to  its  own  negligence 
and  connivance  with  the  appellee  to  defraud 
the  defendants. 

It  appears  from  the  testimony  that  the 
medicine  company  shlpi)ed  to  appellee  Daly 
$428it8  worth  of  goods  under  the  first  con- 
tract, upon  which  he  had  only  paid  $90.50 
to  the  time  of  executing  the  second  contract 
on  April  16,  1913;  that  under  the  second 
contract  it  delivered  goods  to  Daly  to  the 
amount  of  $439.27,  and  was  paid  on  the  ac- 
count only  $96.46.  Daly  rendered  a  state- 
ment at  the  expiration  of  the  last  contract 
January  1,  1914,  showing  medicine  on  hand 
of  the  value  of  $156.10,  and  it  rendered  him 
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a  statement  claiming  a  balance  4ae  of  $570.- 
10,  which  Its  secretary  testified  wacr  correct ; 
that  the  bondsmen  were  liable  for  the  full 
sum,  less  |76.88. 

Said  Daly  admitted  that  all  the  goods 
diarged  to  him  by  said  company  had  been 
received  except  one  consignment  of  $48.50. 
He  also  stated  that  he  had  on  hand  at  the 
end  of  the  term  of  the  contract  of  uncollect- 
ible accounts  $671.16,  and  .medldne  of  the 
value  of  $57.41 ;,  said  he  had  received  goods 
under  the  first  contract  amounting  to  $428.- 
38,  and  under  the  second  of  the  value  of 
$346.75;  that  he  had  paid  the  company  un- 
der the  first  contract,  and  $122.41  under  the 
second,  and  claimed  he  was  entitled  to  a 
credit  of  25  cents  on  the  dollar  on  the  amount 
of  uncollectible  accounts,  $671. 

The  court  Instructed  the  Jury,  giving 
among  others,  over  appellant's  objection, 
instruction  numbered  1,  as  follows: 

"It  the  jury  find  from  the  evidence  in  this  case 
that  die  first  contract,  which  was  entered  into 
on  the  16th  day  of  August,  1912,  was  lubstitnt- 
ed  and  takon  up  by  the  plaintiff  by  the  execution 
of  the  second  contract,  and  that  it  was  not  con- 
sidered by  the  parties  hereto  of  any  more  force 
and  effect,  then  the  plaintiff  cannot  recover  un- 
der the  first  contract,  because  it  had  no  au- 
thority under  the  laws  of  Arkansas  to  do  busi- 
ness in  this  state." 

The  Jury  returned  a  verdict  In  favor  of 
the  defendants,  and  from  the  Judgment  there- 
on, this  appeal  is  prosecuted. 

U.  A.  Gentry,  of  Hope,  and  McMillan  ft 
McMillan,  of  Arkadelpbla,  for  appellant 

KIBBY,  3.  (after  stating  the  facts  as 
above).  [1]  It  Is  contended  that  the  court 
erred  In  giving  said  instruction  because  there 
was  no  testimony  upon  which  to  base  It  so 
far  as  the  substitution  of  the  second  con- 
tract for  the  first  Is  concerned,  nor  any  show- 
ing that  the  parties  regarded  it  of  no  further 
force  and  efTect,  and  that  it  was,  in  effect, 
a  direction  to  the  Jury  to  find  against  appel- 
lant because  it  had  not  complied  with  the  re- 
quirements of  the  laws  of  the  state  for  for- 
eign corporations  entering  to  do  business  be- 
fore its  execution;  It  is  undisputed  that  the 
medicine  company  in  April,  1913,  complied 
with  our  laws  and  was  issued  a  certificate 
authorizing  it  to  do  business  in  the  state, 
and  also  that  the  appellee  continued  selling 
medicines  supplied  to  him  under  the  first 
contract  until  the  second  was  entered  Into 
the  15th  day  of  April,  1913. 

Our  court  has  held  that  tne  failure  of  a 
foreign  corporation  to  comply  with  the  re- 
quirements of  the  statutes  prescribing  condi- 
tions upon  which  foreign  corporations  may 
enter  and  do  business  within  the  state  does 
not  render  its  contracts  void,  but  only  pre- 
vented the  enforcement  of  same  by  such  cor- 
poration until  compliance  with  the  terms  of 
the  statute.  State  Mutual  Fire  Ins.  Ass'n  v. 
Brlnkley  Stave  Co.,  61  Ark.  1,  31  S.  W.  157, 
29  L..  B.  A.  712, 54  Am.  St.  Bep.  191 ;  BuflJalo 
Zinc,  etc.,  Co.  ▼.  Crump,  70  Ark.  525,  68  S. 


W.  572,  91  Am.  St  Bep.  87;  Sutherland  In- 
nes  Co.  T.  Cbaney,  72  Ark.  327,  80  S.  W.  152; 
Woolfort  V.  Dixie  Cotton  Oil  Co.,  77  Ark. 
203,  91  S.  W.  306,  113  Am.  St  Bep.  139.  7 
Ann.  Cas.  217. 

In  Buftalo  Zinc,  eta,  Co.  ▼.  Cramp,  sopra. 
the  court  said: 

"The  penalties  of  the  act  in  question  are 
doubtless  intended  to  compd  an  observance  of 
its  terms.  When  that  is  done,  its  purpose  ii 
accomplished,  the  condition  upon  which  the  right 
to  mamtain  an  action  depends  is  performed,  and 
the  plaintiff  can  in  the  future  prosecute  it  to  a 
final  judgmmt" 

In  Woolfort  ▼.  Dixie  Cotton  Oil  Co.,  supra, 
the  court  held  that  the  foreign  corporation 
could  comply  with  the  law  after  institution 
of  suit  upon  a  contract  made  before  compli- 
ance therewith,  and  in  answer  to  the  con- 
tention that  the  statute  rendered  the  con- 
tract absolutely  void  and  unenforceable  said: 

"The  statute  does  plainly  prohibit  the  main- 
tenance of  a  suit  until  its  terms  are  complied 
with,  and,  in  the  absence  of  a  provision  expressly 
dedarinf  the  contract  to  be  void,  we  do  not 
feel  at  liberty  to  say  that  the  Legislature  in- 
tended to  fix  the  latter^enalty.  If  it  had  been 
intended  to  declare  the  contract  absolutely  void 
and  of  no  effect  the  further  provision  that  no 
suit  should  be  maintained  thereon  was  auper- 
fluous." 

•  It  is  tme  the  terms  of  the  statute  now 
in  force  are  dlffermt  from  those  constmed  in 
said  opinions.  The  present  statute,  after 
prescribing  a  penalty  of  a  fine  of  not  less 
than  $1,000  for  failure  to  comply  wttli  Its 
provisions,  provides: 

"As  an  additional  i>enalty  any  forugn  corpo- 
ration which  shall  fail  or  refuse  to  file  its  ar- 
ticles of  incorporation  or  certificate  as  afore- 
said cannot  make  any  contract  in  this  state 
which  can  be  enforced  by  it  either  in  law  or 
in  equity,  and  the  complying  with  the  provisions 
of  this  act  after  suit  is  institnted  shall  in  no 
way  validate  said  contract" 

These  provisions  do  not  expressly  declare 
the  contract  void,  although  It  does  say  It 
shall  be  unenforceable  either  in  law  or  In 
equity  by  the  delinquent  corporation,  and 
that  a  compliance  with  It  after  suit  is  In- 
stituted shall  in  no  way  validate  the  contract 
The  use  of  this  language  as  to  the  validation 
of  the  contract  was  made  doubtless  because 
of  the  court's  decision  holding  in  the  con- 
struction of  the  other  statute  that  a  compli- 
ance with  the  terms  of  the  law  by  the  foreign 
corporation  after  suit  brought  would  enable 
it  to  prosecute  the  suit  but,  if  the  Iieglsla- 
ture  had  Intended  that  compliance  with  the 
terms  of  this  act  by  a  delinquent  foreign  cor- 
poration after  the  entry  into  a  contract,  and 
before  suit  brought  on  its  part,  would  not 
enable  it  to  enforce  such  contract  then  there 
was  no  use  to  add  anything  after  the  words 
"which  can  be  enforced  by  it  either  in  law 
or  In  equity." 

Since  the  statute  does  not  expressly  dedare 
the  contracts  void,  we  do  not  think.  In  view 
of  the  language  used,  that  the  lawmakers 
Intended  to  fix  such  additional  penalty  tor 
the  failure  to  comply  with  the  terms  of  the 
Btatate. 
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Appellee  does  not  contend  that  tbe  con- 
tracts were  not  fairly  entered  Into  upon  hla 
Itart  nor  faithfnlly  performed  on  the  part  of 
the  medldne  company,  and  admits  that  be — 

Received  goodB  to  the  amount  of $775.18 

Paid  under  the  first  contract  $  92.50 
Paid  under  the  second  contract    122.41 
Sfaoald  be  credited  with  medi- 
cine on  hand  in  the  sum  of      67.41 
And    with    25    per    cent,    of 
$671.16  of  uncollectible  ac- 
counts        167.78 

Which  makes  total  of  credits 
claimed  of $440.10 

And  leaves  an  undisputed  bal- 
ance due  of $S36.0S 

[2]  The  court  erred  In  the  giving  of  said 
Instruction,  and  the  verdict  of  the  Jury  was 
contrary  to  the  testimony.  Tbe  court  also 
erred  in  refusing  appellant's  requested  In- 
struction for  a  verdict  directed  in  Its  favor, 
and  the  Judgment  is  reversed,  and,  tbe  tes- 
timony being  undisputed  as  to  said  amount 
doe  under  the  terms  of  the  contracts,  a  Judg- 
notent  will  be  entered  here  in  appellant's  favor 
for  said  sum,  except  that  Kennedy,  surety. 
Is  not  liable  for  any  amount  under  the  first 
contract,  not  having  signed  same  as  surety. 

It  is  so  ordered. 


HOWARD  et  aL  v.  STATR    (No.  187.) 
(Snprone  Conrt  of  Arkansas.    Feb.  21,  1916.) 

1.  HoMicinE  «s»2S5(2)  —  Bvn>BNOB— Awabd 
Ann  SuFncisnoT. 

Evidence  held  to  sustain  a  conviction  of  vol- 
antary  manslaughter. 

[Ed.  Note.— For  other  cases,   see  Homicide, 
Cent.  Dig.  f  640;   Dec.  Dig.  «s>255(2).l 

2.  Homicide    e=5300—lNSTBTJOTioif8— Provo- 
cation OF  DlFFICUI-TT. 

Though  deceased  struck  the  flist  blow,  evi- 
dence that  it  was  provoked  by  an  insolting  epi- 
thet by  one  cff  the  defendants  is  sufficient  to 
jnsti^  an  Instruction  that.  If  the  defendants 
brongnt  on  tbe  difficulty,  then,  before  either 
would  be  justified  in  striking  a  fatal  blow,  they 
must  show  that  they  in  good  faith  endeavored  to 
decline  any  fnrUicr  contest  before  striking  the 
mortal  blow. 

rE!d.   Note.— For  other  cases,   see   Homicide, 
Cent    Dig.    ff  614,   616-620,   622-630;    Dec. 
Dig.  <S=3300.] 
8.  HomciDK  «=9ll6— JusnnoATioN  — Sbut- 

Defensk. 

Where  deceased  was  making  no  effort  to 
strike  the  defendant  facing  him,  and  there  was 
no  probability  of  the  difficulty  being  renewed 
until  the  other  defendant,  who  had  gone  a  short 
distance  away,  returned  with  a  stick  in  a  threat- 
ening attitude,  defendants  were  not  justified  in 
striking  tbe  deceased,  though,  upon  the  return  of 
the  second  defendant,  deceased  made  another  ef- 
fort to  strike  the  first  defendant. 

[Ed.   Note.— For   other   cases,   see   Homicide^ 
Cent.  Dig.  H  155-157;  Dec.  Dig.  <S=>115.] 
4.  CbuokalLaw  «=»U72(9)  — Affbai.— Rb- 

TIKW— Habmless  Ebbob. 

An  instruction  tliat  erroneonsly  fixed  the 
extent  of  the  pnnishment  wu  without  prejudice, 
where  the  jury  disregarded  it  and  fixed  the  pun- 
ishment at  less  than  the  amount  named  therein. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  |  3162 ;  Dec  Dig.  «8=»1172(9).] 


Appeal  from  Circuit  Court,  Grant  County; 
W.  H.  Evans,  Judge. 

W.  A.  Howard  and  Laden  Howard  were 
convicted  of  voluntary  manslaughter,  and  ap- 
peal.   Affirmed. 

Paul  G.  Matlock,  of  Fordyoe,  and  T.  D. 
Oawford,  of  Little  Bo<^,  for  appellants. 
Wallace  Davis,  Atty.  Gen.,  and  Hamilton 
Moses,  Asst  Atty.  Gen.,  for  the  State. 

McCULLOCH,  0.  J.  This  is  an  appeal 
from  a  Judgment  of  conviction  of  the  defend- 
ants, W.  A.  Howard  and  Lucien  Howard,  of 
the  crime  of  voluntary  manslaughter,  com- 
mitted by  striking  with  sticks  and  killing 
one  Jctm  Brashears.  One  of  the  conten- 
tions is  that  the  testimony  is  not  sufficient  to 
sustain  the  verdict,  and  it  becomes  necessary, 
therefor,  to  notice  briefly  the  testimony,  as 
presented  in  the  light  most  favorable  to  tbe 
contention  of  the  state. 

[1]  The  two  defendants  are  father  and 
son;  W.  A.  Howard,  the  elder,  being  about 
54  years  old,  and  his  son,  Lucien,  a  grown 
man.  They  lived  in  the  town  of  Leola,  Grant 
county,  Ark.,  where  the  killing  occurred,  as 
did  deceased,  John  Brashears.  Leslie  How- 
ard, another  son  of  the  defendant  W.  A. 
Howard,  had  rented  a  house  and  garden  from 
one  Carver,  deceased's  brother-in-law,  and 
bad  recently  vacated  the  premises;  but 
Carver  had  permitted  him  to  retain  posses- 
sion of  the  garden,  or  at  least  to  gather 
from  time  to  time  the  vegetables  then  grow- 
ing In  the  garden.  Deceased  occupied  tbe 
adjoining  premises,  and  permitted  his  calf  to 
get  into  the  garden.  On  the  day  of  the  kill- 
ing, Carver  and  his  wife  spent  the  day  with 
deceased,  and  the  elder  Howard  came  over 
to  see  about  tbe  calf  being  in  the  garden. 
While  deceased  and  Carver  and  their  fam- 
ilies were  at  dinner,  the  two  defendants  came 
to  the  house  of  deceased  and  called  Carver 
out  into  the  yard.  W.  A.  Howard  asked 
about  the  calf  in  the  garden,  and,  upon  being 
told  that  It  was  deceased's,  said:  "Ton 
tell  Brashears  to  take  that  calf  out  of  there 
or  there'll  be  trouble."  He  asked  further 
about  what  authority  Brashears  had  for  put- 
ting the  calf  in  the  garden.  The  defendants 
left,  and  went  back  to  the  house  of  Lucien, 
and  after  dinner  deceased  and  Carver  start- 
ed out  to  the  garden  to  see  what  damage  was 
being  done  by  the  calf,  and  soon  afterwards 
they  observed  the  elder  Howard  going  in  at 
the  garden  gate,  and  they  (deceased  and 
Carver)  turned  and  went  over  in  that  direc- 
tion. As  they  went  Into  tbe  gate,  deceased 
picked  up  a  stick  four  or  five  feet  long,  and 
an  inch  and  a  quarter  by  one  inch  in  size, 
and,  as  he  walked  up  towards  the  elder 
Howard,  said,  "Here,  old  man,  you're  too 
fast ;  that's  my  calf."  Howard  replied,  "Yes, 
and  this  is  Leslie's  garden."  Carver  Inter- 
posed, and  said,  "No;  the  garden  Isn't  Les- 
lie's, but  the  vegetables  are."    Deceased  then 
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paid  to  Howard,  "Quit  chunking  my  calf." 
Some  words  then  passed  between  them — 
"cuss  words,"  as  stated  by  witness  Carver — 
and  deceased  said  to  Howard,  "I'll  beat  the 
devil  out  of  yon  if  you  don't  quit  chunking 
my  calf."  And  Howard  replied,  "You  damn- 
ed son  of  a  bitch,  I'm  not  afraid  of  you." 
Deceased  then  struck  Howard  over  the  bead 
with  a  stick,  and  the  latter  ran,  and  climbed 
over  the  fence,  and  called  out  to  his  son 
Lucien  to  help  blm,  that  Brashears  was  kill- 
ing him.  As  Howard  ran  away,  the  deceased 
went  over  towards  the  garden  gate  and  pass- 
ed out  of  It,  and  the  two  met  near  the  gate, 
when  Howard  picked  up  a  short  piece  of 
plank  and  threw  it  at  deceased,  striking  him 
on  the  head  and  knocking  his  hat  off.  After 
throwing  at  deceased,  the  elder  Howard  ran 
off  a  short  distance,  about  94  feet  the  witness 
states,  and  then  defendant  Lucien  Howard 
appeared  on  the  scene.  He  stepped  out  in 
front  of  deceased,  who  was  advancing  In  the 
direction  of  the  elder  Howard,  and  both  the 
men  had  drawn  sticks  In  their  bands;  de- 
ceased still  having  the  stick  with  which  he 
had  struck  the  elder  Howard  while  they  were 
in  the  garden.  They  stood  facing  each  other 
for  a  short  time,  each  urging  the  other  to 
put  down  the  stick.  Howard  said,  "Put  down 
your  stick,  and  don't  hurt  Pap,  and  I  won't 
hurt  you,  and  won't  let  Pap  hurt  you."  And 
deceased  replied,  "You  put  down  your  stick 
first,  and  I  will  put  down  mine."  They  re- 
peated this,  or  words  to  that  effect,  several 
times.  While  this  was  going  on,  the  elder 
Howard  ran  a  distance  of  about  40  feet, 
where  he  secured  another  stick  and  came 
back  to  the  place  where  his  son  and  deceased 
were  facing  each  other  with  drawn  sticks. 

The  testimony  of  the  witnesses  for  the 
state  shows  that  Brashears  then  began  to 
give  ground,  and  that  the  two  Howards  fol- 
lowed him  up  a  distance  of  more  than  20 
feet,  with  drawn  sticks,  and  both  struck 
him  over  the  head  and  knocked  him  down. 
This  ended  the  fight,  and  deceased  was  car- 
ried home  in  a  wheelbarrow,  and  sent  to  the 
hospital,  where  he  died  a  day  or  two  later. 
It  was  found  on  examination  that  bis  skull 
was  fractured,  and  there  is  no  doubt  that 
his  death  resulted  from  the  blows  inflicted  by 
one  or  both  of  the  defendants.  The  defend- 
ants deny  that  deceased  retreated  after  W.  A. 
Howard  came  back  to  the  place  where  de- 
ceased and  Lucien  were  facing  each  other. 
They  testified  that  deceased  bad  his  stick 
drawn  at  that  time,  and  that,  as  the  elder 
Howard  came  up,  he  advanced  upon  him  a 
few  ffeet  with  the  stick,  and  was  In  the  act 
of  striking  him,  when  they  both  struck  him 
with  their  sticks.  The  evidence  Is  sufficient 
to  establish  all  the  elements  of  the  crime  of 
manslaughter.  It  shows  that  the  two  de- 
fendants attacked  the  deceased  with  sticks 
and  struck  him  over  the  head,  thus  inflicting 
blows  that  produced  death.  Defendants  were 
not  acting  in  self-defense,  and  were  not  Jus- 
tifiable on  that  ground.    We  are  o£  the  opia- 


Ion,  therefore,  that  the  erlieaaa  was  suffi- 
cient to  sustain  the  verdict 

[2]  The  giving  of  the  following  instruc- 
tion, over  the  objection  of  the  defendants.  Is 
assigned  as  error: 

"(11)  You  ore  instructed  that  if  yon  believe 

froffl  the  evidence  in  this  case  beyond  a  reason- 
able doubt  that  the  defendants  brought  on  the 
difiiculty,  that  before  they  or  either  of  them 
would  be  justifiable  in  striking  a  fatal  blow,  that 
they  must  show  that  they  in  good  faith  endeav- 
ored to  decline  any  further  contest  before  strik- 
ing the  mortal  blow." 

The  basis  of  the  objection  to  the  Instrao 
tion  Is  that  there  is  no  evidence  that  either 
of  the  defendants  brought  on  the  difficulty, 
and  that  for  that  reason  it  was  erroneous 
and  prejudicial  to  submit  that  question  to 
the  Jury.  There  Is,  we  think,  evidence  suffi- 
cient to  justify  the  submission  of  that  issue. 
It  is  true  that  according  to  the  undisputed 
testimony  deceased  struck  the  first  blow; 
but  It  was  provoked  by  the  insulting  epittiet 
which  the  elder  Howard  used  towards  de- 
ceased In  addressing  him.  Mere  words,  bow- 
ever  abusive  and  insulting,  do  not  Justify  an 
assault;  but  they  may  be  sufficiently  ag- 
gravating to  invite  a  combat  with  the  person 
to  whom  they  are  addressed,  and  when  a 
difficulty  is  thus  brought  on  the  one  who 
first  invites  it  must  endeavor  to  retire  and 
decline  to  further  contest,  if  he  can  do  so 
with  safety,  before  he  Is  Justified,  on  the 
groimd  of  self-defense,  in  slaying  hia  adver- 
sary. Any  other  view  of  the  law  would  per- 
mit a  person  to  provoke  a  difficulty  by  the 
use  of  Insulting  words,  and,  when  assaulted 
in  consequence  of  his  own  wrongful  conduct, 
to  slay  his  adversary  with  Impunity.  This  is 
not  the  law.  So  it  is  evident  that  the  in- 
struction was  not  wholly  without  evidence  to 
support  it. 

[3]  Besides,  the  testimony  of  the  defend- 
ants themselves  shows  that  they  were  not 
Justified  In  striking  the  deceased.  The  elder 
Howard  stated  in  his  testimony  that  be  ran 
on  a  distance  of  30  or  40  feet,  after  his  son 
had  Intercepted  deceased,  and  after  picking 
up  a  stick  he  returned  to  the  place  where  h-ia 
son  and  deceased  were  standing,  or  near 
thereta  He  states,  it  is  true,  that  he  did 
not  strike  until  deceased  made  another  ef- 
fort to  strike  him,  and  that  he  did  not  ad- 
vance on  the  deceased;  but  he  does  state 
that  he  armed  himself  with  a  stick  and  re- 
turned to  the  place  where  the  combat  waa 
renewed,  and  put  himself  in  a  position  to 
meet  the  attack  of  the  deceased.  Now,  La- 
den Howard  states  in  his  testimony  that 
with  a  stick  in  his  hand  he  intercepted  the 
deceased  and  begged  him  to  refrain  from 
striking  his  father;  but  he  says  that  his 
father  ran  on  a  short  distance  further,  and 
he  did  not  look  baolc  to  see  what  his  father 
was  doing,  but  knew,  from  the  expression  on 
the  face  of  the  deceased  and  the  tatter's 
movements,  that  his  father  was  returning  to 
the  scene.  He  states  that  he  did  not  strike 
the  blow  until  deceased  tried  to  pass  him  and 
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strike  Mb  father.  It  Is  evident,  however, 
from  the  testUnony  of  both  of  the  defend- 
ants, that  the  cause  of  the  fresh  encounter 
was  the  nunecessary  and  Tolontaiy  return  of 
the  elder  Howard  to  the  scene.  They  both 
knew  that  deceased  was  making  no  effort  to 
strike  Luden  Howard,  and  that  there  was 
no  probability  of  the  difficulty  being  renewed 
Tinless  the  elder  Howard  returned  to  the 
scene;  and  when  the  latter  returned  In  a 
threatening  attltnde.  It  amounted  to  an  Invi- 
tation to  further  combat  and  precluded  the 
defendants  from  claiming  self-defense. 

There  were  other  instructions  along  the 
same  line,  to  which  the  defendants  objected ; 
but  to  those  objections  the  same  answer  may 
be  made  as  above. 

[4]  There  Is  another  Instruction  objected 
to,  which  erroneously  fixed  the  extent  of  the 
punishment;  but  as  the  Jury  disregarded  It, 
and  fixed  the  punishment  at  less  than  the 
amount,  named  In  the  Instruction,  It  cannot 
be  said  that  there  was  any  prejudice. 

We  do  not  find  any  prejudicial  error  In  the 
record.  The  killing  was  a  very  deplorable 
affair,  and  resulted  from  a  very  trivial  In- 
cident. The  men  were  neighbors,  and  grew 
angry  at  each  other  about  the  calf  of  de- 
ceased running  in  the  garden.  Doubtless 
neither  of  them  expected  anything  more  to 
result  from  the  combat  than  mere  bruises  or 
slight  wounds.  But  death  has  In  fttct  re- 
tnilted,  and  under  circumstances  which  show 
that  the  two  defendants  were  not  Justified, 
and  which  warrant  a  finding  of  guilt  of  the 
crime  of  manslaughter. 

Judgment  affirmed. 


BURTON  V,  CREBJL  et  al.    (No.  192.) 
(Supreme  Court  of  Arkansas.    Feb.  21,  1916.) 

1.  Appeal  akd  Ebkob  <S=3l010(l)— Rbview  — 
FiNDiwo  or  CiRctJiT  Court. 

The  finding  of  facts  made  by  a  circnit  court 
sitting  as  a  jury  will  be  upheld  on  appeal,  if 
there  is  any  substantial  evidence  to  support  it. 
[Ed.  Note. — For  othor  cases,  see  Apneal  and 
Error.  Cent.  Dig.  {{  3979-8981.  4024 ;  Dec.  Dig. 
«=1010(1).] 

2.  Justices  or  thb  Peace  «=3ll9f31— Sebvice 
OF  Summons— FArLURE  to  Sion  Return. 

In  a  suit  "before  a  justice  of  the  peace,  where 
service  of  summons  was  actually  had  upon  the 
defendant  as  prescribed  by  the  statute,  the  fact 
that  the  constable  had  not  signed  his  return  did 
not  subject  the  Judgment  of  the  justice  to  be 
quashed  upon  certiorari. 

fEd.  Note.— For  other  cases,  see  Justices  of 
tl>e  P<Mce,  Cent  Dig.  |  375;  Dec  Dig.  «s> 
119(3).] 

3.  Justices  of  the  Peace  <g=>119(3)  —  Ih- 

DOBSEHXNT  OF  SUMMONS— JUDGMENT. 

Kirby's  Dig.  §  4660.  requiring  a  justice  of 
the  peace  to  indorse  on  the  summons  the  amount 
of  the  plaintKTs  demand,  toRether  with  the  costs, 
etc,  was  intended  to  regulate  the  payment  of 
the  claims  sued  for  to  the  constable  and  to  pro- 
tect the  defendant  in  the  payment  thereof,  and, 
where  the  justice  had  jurisdiction  of  a  cause  of 
action  on  a  note  and  of  the  person  of  the  de- 


fendant, his  failure  to  so  indorse  the  summons 
did  not  render  his  judgment  liable  to  be  quaabed 
upon  certiorari. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  (  376;  Dec.  Dig.  «=> 
119(3).]  » 

Appeal  from  Circuit  Court,  Miller  Ckranty; 
Geo.  R.  Haynie,  Judge. 

Petition  for  certiorari  by  J.  W.  Burton 
against  E.  L.  Creel  and  others  to  quash  a 
Judgment  against  petitioner.  Petition  dis- 
missed, and  petitioner  appeals.    Affirmed. 

J.  M.  Carter,  of  Texarkana,  for  appellant 
Pratt  P.  Bacon  and  Webber  &  Webber,  all 
of  Texarkana,  for  appellees. 

HART,  J,  B.  h.  Creel  sued  J.  W.  Burton 
before  a  Justice  of  the  peace  on  a  note  and 
verified  account  for  the  sum  of  $126.98.  A 
summons. was  duly  Issued  and  served  by  the 
constable.  On  the  return  day  of  the  sum- 
mons, the  defendant  made  default,  and  Judg- 
ment was  rendered  against  him  in  the 
amount  sued  for.  An  execution  was  issued, 
and  levied  by  the  constable,  upon  the  per- 
sonal property  of  the  defendant.  After  the 
time  for  appeal  from  the  judgment  had  ex- 
pired, the  defendant  petitioned  the  circuit 
court  to  quash  the  judgment  upon  certiorari. 
In  his  petition  he  recited  the  facts  before 
set  forth  and  alleged  that  Oie  judgment  by 
default  had  been  rendered  against  him  with- 
out his  knowledge,  and  further  alleged  that 
he  did  not  owe  the  plaintiff  anything.  He 
did  not  give  any  reason  why  he  did  not  file 
an  affidavit  for  appeal  within  the  time  al- 
lowed by  the  statute.  His  petition  was  dis- 
missed by  the  circuit  court,  and  the  case  Is 
here  on  appeaL 

Counsel  for  appellant  insists  that  the  Judg- 
ment of  the  Justice  of  the  peace  should  be 
quashed  because  the  copy  of  the  summons 
served  on  him  by  the  constable  was  not  sign- 
ed by  J.  J.  Towery,  the  justice  of  the  peace 
who  Issued  it,  and  before  whom  the  suit  was 
pending.  The  case  was  tried  before  the 
circuit  court  sitting  as  a  Jury,  and  the  court 
found  from  the  evidence  that  said  summons 
was  signed  by  the  Justice  of  the  peace. 

[1]  There  was  evidence  tending  to  show 
that  the  Justice  of  the  peace's  name  was 
signed  to  the  summons  at  the  time  a  ct^y 
of  it  was  delivered  to  the  defendant  by  the 
constable.  It  is  true  there  was  evidence  to 
the  contrary,  but  It  Is  well  settled  in  this 
state  that  the  finding  of  facts  made  by  a 
circuit  court  sitting  as  a  jury  will  be  up- 
held on  appeal  if  there  is  any  substantial 
evidence  to  support  It  Therefore  it  must  be 
taken  as  established  that  the  summons  was 
signed  by  the  JnsUce  of  the  peace  who  is- 
sued It 

[2]  It  Is  next  contended  by  counsel  for 
appellant  that  the  Judgment  should  be  quash- 
ed because  the  constable  had  not  signed  his 
name  to  his  return  on  the  summons  at  the 


4»For  other  caaei  see  same  topic  and  KEY-NUMBBa  In  all  Key-Nombered  DIsmU  and  Indezaa 


Digitized  by 


Google 


746 


183  SOUTHWESTERN  BEPORTER 


(Aik. 


Ume  the  Justice  of  the  peace  rendered  Judg- 
ment by  default  against  the  dtfendant.  In 
the  case  of  Webster  t.  Daniel  &  Straus,  47 
Ark.  131,  14  S.  W.  650,  the  court  said: 

"There  is  a  difference  between  a  want  of  Jn- 
ri^Iiction  and  a  defect  in  obtaining  jurisdiction. 
The  defendant  must  be  brought  within  the  pow- 
er of  the  court  by  service  of  summons,  either  ac- 
tual or  constructive,  or  of  some  other  process  is- 
sued in  the  suit,  or  by  the  voluntary  appearance 
of  the  defendant  in  person,  or  b^  his  attorney, 
in  order  to  give  the  court  jurisdiction." 

In  that  case  the  Justice  of  the  peace  Is- 
sued a  warning  order  which  supplied  the 
place  of  a  summons.  It  was  published  in 
the  manner  prescribed  by  the  statute,  and 
this  constituted  a  constructive  notice  to  the 
defendant    The  court  said: 

"The  proof  of  publication  flUed  the  place  of  a 
return  upon  a  summons.  If  the  warning  order 
was  properly  published,  the  failure  to  make  the 
proof  of  publication  by  the  presence  and  in  the 
form  prescribed  by  law  would  be  a  mere  irregu- 
larity, and  would  not  defeat  the  jurisdiction  of 
the  justice,  and  could  not  be  taken  advantage  of 
by  a  collateral  proceeding,  as  shown  by  the  au- 
thorities cited.  He  constructive  notice  would, 
nevertheless,  have  been  given." 

In  the  case  before  ns,  service  of  summons 
was  actually  had  upon  the  defendant  in  the 
manner  prescribed  by  the  statute.  Therefore, 
under  the  authority  Just  cited,  the  fact  that 
the  constable  had  not  signed  his  return  did 
not  subject  the  judgment  of  the  Justice  of 
the  peace  to  quashal  upon  certiorari. 

[3]  Finally,  It  la  insisted  that  the  Judg- 
ment should  be  quashed  because  the  justice 
of  the  peace  did  not  Indorse  on  the  summons 
the  amount  of  the  plaintifTs  demand  together 
with  the  cost,  etc.,  as  required  by  section 
4650  of  Klrby's  Digest.  We  have  not  set  out 
.the  statute,  but  from  a  careful  consideration 
of  its  terms  we  think  It  Is  evident  that  a 
compliance  with  It  Is  not  Jurisdictional.  The 
statute  was  passed  for  the  purpose  of  regu- 
lating the  payment  of  the  claim  sued  for  to 
the  constable,  and  to  protect  the  defendant 
In  the  payment  thereof.  The  Justice  of  the 
peace  had  Jurisdiction  of  the  cause  of  action 
and  of  the  person  of  the  defendant.  Any 
Irregular  act  on  his  part  Is  no  more  than 
an  erroneous  exercise  of  Jurisdiction,  and 
does  not  make  the  Judgment  rendered -liable 
to  be  successfully  assailed  collaterally  or 
quashed  upon  certiorari.  Caronlan  v.  Caron- 
lan,  47  Ark.  511,  2  S.  W.  105. 

It  follows  that  appellant's  remedy  to  cor- 
rect errors  complained  of  was  by  appeal  to 
the  circuit  conrt 

The  Judgment  will  be  affirmed. 


DARBOW  V.   DABROW.     (No.   101.) 
(Supreme  Court  of  Arkansas.     Feb.  21,  1916.) 
1.  DiTOBOB  «=927— Gbouwds— CatJBi,  Tbkat. 

lUNT. 

The  fact  that  the  husband  caught  hold  of 
his  wife's  arm  and  bruised  it,  and  at  the  same 
time  drew  a  knife  and  made  her  go  back  in  the 
bouse,  was  not  alone  sufficient  ground  for  the 


wife's  divorce  on  the  ground  of  such  cruel  and 
barbarous  treatment  as  to  endanger  her  life  and 
render  her  condition  intolerable. 

[Ed.  Note. — ^For  other  cases,  see  Divorce,  Cent. 
Dig.  H  27,  62-83;   Dec  Dig.  «=»27.] 

2.   DiVOKCK      «=3l27— EVXDSNCB— CORBOBORA- 
TION. 

A  decree  of  divorce  will  not  be  granted  m- 
on  the  uncorroborated  testimony  of  one  of  the 
parties. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  §1  403-407 ;  Dec.  Dig.  «=»127.] 

S.  DiTOBCE  «=326S— Pbopebtt— MORKT  Jjorr 

— EWlDBNCB. 

Evidence  in  wife's  action  for  divorce  seek- 
ing to  recover  $200  alleeed  to  have  been  lent  by 
her  to  her  husband,  held  not  to  sustain  a  decree 
against  the  husband  for  that  amount 

[KA,  Note. — For  other  eases,  see  Divorce,  Cent. 
Dig.  H  716,  717;    Dec.  Dig.  «s»253.] 

Appeal  from  Franklin  Chancery  Court;  T. 
H.  Humphreys,  Chancellor. 

Action  for  divorce  by  Martha  B.  Darrow 
against  E.  O.  Darrow,  seeking  also  a  Judg- 
ment for  money  lent.  Decree  for  plaintiff, 
and  defendant  apiteals.  Beveraed  and  re- 
manded, with  directions. 

June  R.  Morrell,  of  Ashdown,  for  appel- 
lant   G.  Wl  Barbam,  of  Ozark,  for  appellee. 

HABT,  J.  This  Is  an  action  for  divorce 
Instituted  by  the  wife  against  the  husband 
on  the  statutory  grounds  that  the  husband 
was  guilty  of  such  cruel  and  barbarous  treat- 
ment as  to  endanger  her  life,  and  offered 
such  indlgnltlee  to  her  person  as  to  render 
her  condition  Intolerable.  She  also  alleged 
that  she  had  lent  her  husband  $200  which  he 
applied  towards  the  payment  of  certain  lands 
owned  by  him.  She  aaked  for  a  divorce  and 
for  alimony,  snd  that  she  have  Judgment 
for  the  $200,  and  that  same  be  declared  a 
Hen  oa  her  husband's  land.  The  husband  de- 
nied the  allegatl<»is  of  the  complaint 

The  chancellor  found  the  Issues  In  favor 
of  the  wife  and  granted  her  a  decree  for  di- 
vorce. The  court  also  rendered  Jndgment 
against  the  defendant  for  $200,  and  dedared 
the  same  to  be  a  Uen  on  the  land  described  In 
the  complaint  It  was  also  decreed  that  the 
wife  have  one-third  of  the  husband's  personal 
property  absolutely,  and  one-third  Interest  in 
his  lands  for  life.  E.  O.  Darrow,  the  bus- 
band,  has  duly  prosecuted  an  appeal  to  this 
court. 

Martha  B.  Darrow  was  married  to  B.  O. 
Darrow  in  October,  1911,  and  they  lived  to- 
gether In  Franklin  county.  Ark.,  a  little  over 
2  years  before  they  separated.  £:ach  bad 
been  formerly  married  and  had  children  liv- 
ing, and  each  owned  a  small  farm  in  the 
same  neighborhood.  When  they  married, 
they  went  to  live  on  the  farm  of  Mrs.  Dar- 
row, and  lived  there  for  one  year.  The  hus- 
band cleared  some  of  the  land  and  made 
some  Improvements  on  it  The  place  was 
then  sold,  and  Mrs.  Darrow  received  $450 
for  It.  The  purchaser  stated  that  he  thought 
that  be  got  the  place  at  a  bargain,  but  that 
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be  wonld  not  have  paid  any  more  for  It 
Then  they  bought  another  tract  of  land.  The 
wife  imld  part  of  the  purchase  money  for  it, 
and  she  also  lent  her  husband  $200  and  took 
his  notes  therefor. 

The  husband  testified  that  it  was  agreed 
between  him  and  his  wife  that  the  second 
piece  of  property  they  bought  should  be  deed- 
ed to  her,  and  that  this  should  be  foil  settle- 
ment of  the  $200  he  owed  her. 

The  wife  testified  that  the  $200  went  to 
pay  for  the  place  which  her  husband  owned 
at  the  time  of  their  marriage.  She  admitted, 
on  cross-examination,  that  she  told  her  hus- 
band that  tf  he  would  deed  her  the  piece  of 
land  which  they  bought  after  their  marriage, 
that  this  would  be  a  settlement  of  the  amount 
he  owed  her.  In  regard  to  the  divorce,  she 
testified  that  they  got  along  very  well  to- 
gether until  about  the  time  they  separated; 
that  she  heard  that  her  husband  was  boast- 
ing that  he  wonld  get  everjrtlilng  she  had  and 
then  drive  her  away ;  that  one  morning  she 
heard  her  husband  saying  something  to  her 
son-in-law  about  selling  the  placa  She  went 
out  there  and  asked  him  what  he  meant; 
that  her  husband  caught  hold  of  her  arm 
and  bruised  the  muscles  of  it;  that  he  at  the 
same  tune  drew  a  knife  on  her  and  made 
her  go  back  in  the  house ;  that  she  then  left 
him,  and  has  not  lived  with  him  since. 

Her  son-in-law  testified  that  she  came  out 
to  where  Mr.  Darrow  was  talking  to  liim 
about  selling  his  place  and  asked  Mr.  Dar- 
row what  he  meant;  that  the  latter  then  took 
hold  of  her  arm  and  jerked  her  around  tell- 
ing her  to  go  back  in  the  house;  that  Darrow 
at  the  time  had  a  knife  in  his  hand,  but 
tliat  be  did  not  know  whether  he  drew  it  on 
her  or  not  On  cross-examination  he  stated 
that  Darrow  was  standing  there  whittling 
when  his  wife  came  out.  Darrow  testified 
tliat  he  had  treated  his  wife  well  since  their 
marriage,  and  denied  that  he  drew  a  knife 
on  her  or  treated  her  roughly  on  the  morning 
of  their  separation.  He  testified  that  his 
wife  came  out  there  that  morning  where  he 
was  talking  to  her  son-in-law  and  began  to 
abuse  him  and  to  call  him  vile  names;  that 
he  took  her  by  the  arm  and  told  her  to  go 
to  the  bouse;  that  he  did  not  draw  his  knife 
on  her  or  even  think  ot  striking  her ;  that  as 
soon  as  she  began  to  Jerk  he  turned  her 
loose. 

His  testimony  was  corroborated  by  his  16- 
year  old  daughter,  and  a  neighbor  testified 
tliat  he  had  been  around  their  house  very 
frequently  and  had  observed  no  ill  treatment 
on  the  part  of  the  husband. 

[1]  The  one  act  of  ill  treatment  testified  to 
by  the  wife  was  not  sufficient  to  warrant  the 
chancellor  in  granting  her  a  decree  of  di- 
vorce. EientK  V.  Klentz,  104  Ark.  381,  149  S. 
W.  86;  Malone  t.  Malone.  76  Ark.  28,  88  S. 
W.  840;  Arnold  v.  Arnold,  116  Ark.  32,  170 
8.  W.  486. 

[2]  Besides  this  the  wife  was  not  corrobo- 


rated, and  it  is  well  settled  in  this  state  that 
a  decree  of  divorce  will  not  be  granted  uixu 
the  uncorroborated  testimony  of  one  of  the 
parties.     See  authorities  supra. 

[S]  The  husband  testified  in  positive  terms 
that  a  deed  was  made  to  his  wife  to  the  land 
they  bought  after  their  marriage  in  consid- 
eration of  the  $200  she  lent  liim.  It  is  true 
the  wife  testified  that  she  lent  him  this  mon- 
ey for  the  purpose  of  applying  the  balance 
due  on  the  tract  of  land  which  he  owned  at 
the  time  of  their  marriage,  but  on  cross-ex- 
amination she  admitted  that  she  had  received 
a  deed  to  the  land  which  they  had  purctiased 
since  their  marrla«:e,  in  settlement  of  the 
money  she  had  loaned  her  husband.  See 
Hannaf  ord  v.  Dowdle.  75  Ark.  127,  86  a  W. 
818 ;  McDonald  v.  Smith,  95  Ark.  623,  ISO  S. 
W.  515. 

From  the  views  we  have  expressed,  it  fol- 
lows that  the  decree  must  be  reversed,  and 
the  cause  will  be  remanded,  with  directions 
to  the  chancellor  to  enter  a  decree  in  accord- 
ance with  this  opinion. 


STATE  ex  reL  ATTORNEY  GENEHAIi  et  aL 
V.  BOARD  OF  DIRECTORS  OF  SOHOOI> 
DIST.  OF  ASHDOWN.    (No.  189.) 

(Supreme  Court  of  Arkansas.    Feb.  21.  1916.> 

1.  MANDAarus  <8=»3<2),  10— Wbit— Issuance- 
Right  TO. 

Mandamua  is  not  a  writ  of  right,  but  Is  one 
within  the  judicial  discretion  of  courts  to  is- 
sue or  to  withhold,  and  a  party  to  be  entitled 
must  show  that  be  has  a  clear  legal  right  and  no 
other  adequate  remedy, 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  §§  8,  37;    Dec.  Dig.  <S=>3(2),  10.) 

2.  Mandautts  «=33(4)— Remedy  at  Law. 

The  petition  by  the  state,  on  the  relation 
of  the  Attorney  General  and  others,  seeking  a 
writ  of  mandamus  to  compel  the  board  of  direc- 
tors of  a  school  improvement  district  to  pay 
over  a  sum  of  money  received  by  the  issuance 
of  bonds,  averred  that  the  money  had  been  un- 
lawfully placed  in  the  First  National  Bank,  and 
further  that  it  had  been  unlawfully  loaned  to 
the  bank  and  a  member  of  the  board.  Beld  that, 
as  taking  .the  petition  as  a  whole  it  appeared 
that  the  directors  did  not  have  possession  of 
the  money,  "mandamus,"  which  is  defined  by 
Kirby's  Dig.  {  6166,  as  an  order  of  a  court 
commanding  a  ministerial  officer  to  perform  or 
omit  to  do  an  act,  the  performance  of  which  is 
enjoined  by  law,  to  recover  the  money,  will  not 
lie;  the  board  of  directors  not  having  posses- 
sion of  the  funds. 

tBd.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  5§  24,  29;   Dec.  Dig.  <g=>3(4). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Mandamus.] 

Appeal  from  Circuit  Court  Little  River 
County;   W.  H.  Arnold,  Special  Judge. 

Petition  by  the  State,  on  the  relation  of 
the  Attorney  Oeneral  and  others,  for  writ  of 
mandamus  against  the  Board  of  Directors  of 
the  School  District  of  Ashdown.  From  a 
Judgment  dismissing  the  petition,  the  relators 
appeal.    Affirmed. 
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Wallace  Darls,  Atty.  Gen.,  and  A.  D.  Da 
Laney,  of  Asbdown,  for  appellants.  James 
S.  Steel  and  Seth  C.  Reynolds,  both  of  Ash- 
down,  for  appellee. 

WOOD,  J.  [1,1]  The  questions  presented 
by  this  appeal  are  whether  or  not  mandamus 
will  He  in  a  suit  brought  by  the  Attorney 
General  and  certain  taxpayers  of  the  Special 
School  District  of  Asbdown  to  comi)el  the 
county  treasurer  to  demand  and  receive  of 
the  board  of  directors  of  such  district,  and 
to  compel  the  board  of  directors  and  the 
bank  to  pay  over,  the  sum  of  $30,000,  money 
raised  by  the  issuance  of  bonds  in  such 
district  for  the  putpose  of  building  a  school- 
bouse,  $25,000  of  which  sum  had  been  loaned 
to  the  First  National  Bank  and  $6,000  to 
H.  G.  Sanderson,  a  member  of  the  board; 
and  also  whether  or  not  an  injunction  should 
issue,  on  the  facts  above  stated,  restraining 
the  directors  and  the  bank  from  paying  out 
the  funds. 

As  early  as  Fitch  v.  McDiarmid,  26  Ark. 
482,  this  court  held  that  mandamus,  with 
us,  is  not  a  writ  of  right,  but  is  one  within 
the  Judicial  discretion  of  courts  to  issue  or 
to  withhold,  and  that  a  party,  to  be  entitled 
to  the  wilt,  must  show  that  he  has  a  clear 
legal  right  to  the  subject-matter,  and  that 
he  has  no  other  adequate  remedy.  Under 
this  doctrine,  and  the  facts  stated,  appel- 
lants have  mistaken  their  remedy,  and  man- 
damus will  not  lie.  The  allegations  of  the 
petition  are  somewhat  inconsistent  and  con- 
tradictory, for  in  the  first  part  of  the  peti- 
tion they  allege  that  the  board  unlawfully 
had  placed  the  money  in  the  First  National 
Bank  of  Asbdown,  indicating  that  the  board 
had  deposited  the  money  as  a  board  of  di- 
rectors in  the  bank;  and  further  on  in  the 
petition  they  allege  that  the  board  "has  un- 
lawfully loaned  to  the  First  National  Bank 
of  Ashdown,  Ark.,  the  sum  of  $2.5,000,"  and 
has  "loaned  to  a  member  of  said  board,  H. 
G.  Sanderson,  the  sum  of  $5,000."  Now,  It  is 
manifest  that,  if  the  board  had  the  money 
on  deposit  in  its  name,  then  it  had  not  loan- 
ed the  same;  and,  on  the  other  hand,  if  it 
had  loaned  the  same  to  Sanderson  and  to 
the  bank,  then  the  board  did  not  have  pos- 
session of  the  money,  and  could  not  be  com- 
pelled by  mandamus  to  pay  over  funds  which 
it  did  not  have  in  its  possession. 

In  the  recent  case  of  Black  v.  Special 
School  District  No.  2,  173  S.  W.  846,  we  held 
that  the  directors  of  school  districts,  wheth- 
er common  or  special,  are  not  the  custodians 
of  the  funds  of  their  respective  districts. 
Under  this  decision,  if  the  petition,  by  prop- 
er allegations,  had  shown  that  the  directors 
were  in  possession  of  the  funds  of  the  dis- 
trict, which  they,  upon  demand,  had  refused 
to  pay  over  to  the  county  treasurer  as  the 
legal  custodian  of  such  funds,  then  manda- 
mus might  lie  to  compel  them  to  do  so.  But, 
taking  all  of  the  allegations  of  the  petition 


together,  no  such  case  Is  presented.  On  the 
contrary,  the  allegations  of  the  petition  show 
that  the  directors  had  loaned  ont  the  funds 
to  the  bank  and  to  one  of  the  members  of 
the  board  of  directors.  It  is  clear  therefore 
that  appellants  could  not  have  compelled  the 
directors  to  restore  a  fund  that  they  had 
already  loaned  and  over  which  they  had 
no  control. 

"Mandamus,"  as  defined  by  our  statute,  "Is 
an  order  of  a  court  of  competent  •  •  • 
jurisdiction  commanding  an  executive  or  min- 
isterial officer  to  perform  an  act,  or  omit 
to  do  an  act,  the  performance  or  omission 
of  which  is  enjoined  by  law,"  eta  Klrby's 
Dig.  §  5156. 

It  is  clear  that,  if  the  money  had  been 
loaned  to  the  bank  and  Sanderson,  as  stat- 
ed in  the  opinion,  mandamus  would  not  He 
to  compel  them  to  pay  the  money  Into  the 
county  treasury.  Even  though  the  board  had 
proceeded  unlawfully  to  loan  the  money  to 
the  bank  and  Sanderson,  mandamus  would 
not  lie  to  compel  restitution  on  their  part, 
and  the  writ  could  not  be  made  effective  as 
against  the  board  of  directors,  because,  as  ap- 
Iiears  in  the  petition,  they  did  not  have  pos- 
session of  the  funds. 

In  Fitch  V.  McDiarmid,  supra,  many  au- 
thorities are  dted,  and  among  them  the  court 
quotes  the  following  from  People  v.  Thomp- 
son, 25  Bart).  (N.  T.)  T6: 

"The  invariable  test  by  which  the  right  of 
a  party,  applying  for  a  mandamus.  Is  deterntin- 
ed,  is  to  inquire,  first,  whether  he  has  a  clear 
legal  right;  and,  if  he  has,  then,  secondl;, 
whether  there  is  any  other  equitable  remedy  to 
which  he  can  resort  to  enforce  his  right;  if 
there  is,  he  cannot  have  a  mandamus.  The 
writ  only  belongs  to  such  as  have  legal  rights  to 
enforce  and  find  themselves  without  some  other 
appropriate  remedy." 

Under  the  facts  stated  in  the  case  at  bar, 
it  suffices  to  say,  if  the  money  was  unlaw- 
fully in  the  possession  of  Sanderson  and  the 
bank,  under  a  contract  of  loan  made  with 
them  by  the  board  of  directors,  this  money 
can  be  recovered ;  but  mandamus  is  not  the 
appropriate  remedy,  and  is  certainly  not  the 
only  remedy,  and  the  court  did  not  err  in 
60  holding,  and  did  not  abuse  Its  discretion 
in  refusing  the  writ  and  in  dismissing  appel- 
lant's petition.  The  petition  did  not  state 
any  cause  of  action  for  tnjunction. 

The  Judgment  is  therefore  a£Bimed. 


ST,  LOUIS,  I.  M.  &  S.  RT.  CO.  v.  DUFFEY. 
(No.  194.) 

(Supreme  Court  of  Arkausas.    Feb.  21,  1916.) 

1.   OaBBIEBB  <S=>34S(7)— PABBSNaBB'S  AOTIORS 
FOR  INJTJBIBS— INSTBUCTIONS. 

Xn  a  passenger's  action  for  Injuries,  it  wm 
claimed  that  the  trainmen  threatened  to  arrest 
him  if  he  did  not  get  off  the  train  before  it 
reached  a  station,  and  said  they  would  slow 
down  the  train  bo  he  could  get  off,  that  he  be- 
came frightened  and  went  upon  the  steps,  but 
that  the  train  was  running  too  fast  for  biffl  to 
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get  off,  and  that  while  he  -was  standinK  on  the 
itteps  he  was  knocked  or  pushed  off  the  car.  De- 
fendant contended  that  plaintiff  jumped  from 
the  moving  train  becanse  he  was  afraid  he  would 
be  arrested  for  carrying  a  pistol.  The  conrt 
charged,  at  plaintiff's  request,  that  if  by  reason 
of  threats  or  intimidation  the  traiumen  so 
alarmed  or  terrified  plaintiff  as  to  induce  him 
to  put  himself  in  a  place  of  danger,  and  while 
in  such  place  he  was  pushed  or  knocked  off  the 
train,  or  jolted  therefrom  while  exercising  ordi- 
nary care,  the  jury  should  find  for  plaintiff,  but 
refused  to  charge,  at  defendant's  request,  that  if 
plaintiff  jumped  from  the  moving  train  because 
the  trainmen  threatened  to  have  him  arrested, 
and  if  the  train  at  the  time  was  going  too  fast 
for  an  ordinarily  prudent  person  to  alight  there- 
from in  safety,  the  verdict  should  be  for  defend- 
ant. Meld,  that  the  instruction  was  improperly 
refused,  as  defendant  was  entitled  to  have  its 
contention  presented  in  a  concrete  form,  espe- 
cially in  view  of  the  general  character  of  plain- 
tiff's requested  instrnction. 

[E:d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SI  1403,  1405;  Dec.  Dig.  <S=348(7)0 
2,  Casbi£ss  ®=>3S3(5) — Liabilitt  fob  Inju- 

BiKS— Alighting  fbom  Moving  Train. 
While  a  passenger  is  justified  in  relying 
apon  the  direction  of  those  in  charge  of  a  train 
to  alight  therefrom  while  in  motion,  unless  the 
danger  of  alighting  is  obvious,  a  mere  threat  to 
have  a  passenger  arrested,  or  a  command  of 
those  in  charge  of  the  train,  unaccompanied  by 
force  or  by  a  threat  of  immediate  bodily  harm, 
will  not  justify  a  passenger  in  aligbtiiig  from  a 
rapidly  moving  train. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  I  1891 ;  Dec.  Dig.  (9=3333(5).] 

8.  Cabbiebs  €=9318(9)  —  PABsinoEB's  AoTion 

FOB  IRJUBIKB — SUFFIOIENOT  OT  ETIDKNCE. 

In  an  action  for  injuriea  to  a  passenger, 
who  claimed  that  the  trainmen  threatened  to 
have  him  arrested  unless  he  aiighted  from  the 
train  before  it  reached  a  station,  that  be  went 
upon  the  steps,  but  that  it  was  going  too  fast  for 
bim  to  alight,  and  that  while  Ite  was  standing 
there  he  was  pushed  or  knocked  from  the  train, 
evidence  held  sufficient  if  believed  by  the  jury, 
to  warrant  a  verdict  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  1814;  Dec.  Dig.  «=>318(9).] 

Appeal  from  Circuit  Court,  Miller  County; 
Geo.  B.  Haynle,  Judge. 

Action  by  Thomas  DnfTey  against  the  St 
Lonla,  Iron  Mountain  ft  Southern  Ballway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed  and  remanded. 

Thomas  Ouffey  sued  the  St  Iiouls,  Iron 
Mountain  A  Southern  Hallway  Company  to 
recover  damages  sustained  by  him  while  a 
passenger  on  one  of  defendant's  passenger 
trains,  alleging  that  his  injuries  were  caused 
by  the  negligence  of  the  defendant  and  Its 
servants.  The  plaintiff  was  a  witness  for 
lilmBOlf,  and  testified  substaQtlally  as  fol- 
lows: 

I  am  81  years  of  age  and  have  lived  in  Hemp- 
stead county,  about  13  miles  from  the  town  of 
Fulton,  all  of  my  life.  On  fbe  morning  I  was  in- 
jured Wade  Cheatham  and  I  came  to  Fulton  and 
boarded  the  fast  mail  train  of  the  defendant  for 
the  purpose  of  g«rfng  to  Tezarkana.  The  train 
did  not  stop  between  Fulton  and  Texarkana. 
We  were  gmng  to  Texarkana  to  look  for  some 
cattle  which  had  been  stolen  from  me.  I  bad  a 
pistol  In  my  pocket,  and  had  been  told  by  the  con- 
stable of  my  township  that  I  had  a  right  to  car- 
ry it  under  the  circumstances.    Wade  Cheatham 


had  a  bottle  of  whisky  in  his  pocket  When  we 
got  on  the  train  we  went  into  the  toilet  Wade 
Cheatham  then  put  his  bottle  of  whisky  down 
on  the  floor,  but  we  had  not  drunk  any  of  it  aft- 
er getting  on  the  train.  The  auditor  came  into 
the  toilet  and  demanded  our  tickets.  He  saw 
the  bottle  of  whisky  and  demanded  that  also. 
Wade  Cheatham  gave  him  the  bottle  of  whisky, 
and  he  started  out  with  it  and  threatened  to 
have  us  arrested  if  we  did  not  get  off  the  train. 
He  asked  ns  if  we  did  not  know  that  it  was  a 
violation  of  the  law  to  drink  whisky  on  the 
train.  We  told  him  that  we  had  not  been  drink- 
ing it,  and  he  replied  that  it  did  not  make  any 
difference,  and  that  he  would  have  us  arrested 
in  Texarkana,  if  we  did  not  get  off  the  train. 
Later  on  the  auditor  came  into  the  coach  where 
we  were  sitting.  He  had  a  pistol.  The  conductor 
and  train  porter  were  also  there.  They  passed 
the  pistol  around  among  themselves  and  looked 
at  us  in  a  significant  manner.  Both  Wade 
Cheatham  and  I  went  to  different  ones  of  the 
trainmen,  and  told  them  our  business  at  Tex- 
arkana, and  tried  to  persuade  them  not  to  have 
us  arrested.  They  insisted,  however,  that  they 
would  have  us  arrested  if  we  did  not  get  off  the 
train  before  it  arrived  at  Texarkana.  They  said 
they  would  slow  the  train  down  so  we  could  get 
off.  Finally  the  train  porter  came  and  notified 
ns  that  the  train  had  slowed  down  and  that  it 
was  time  for  us  to  get  off.  The  train  was  just 
getting  into  Texarkana.  I  was  frightened,  and 
followed  the  porter  out  of  the  coach,  and  got 
down  on  the  steps  of  the  car.  The  vestibule 
door  had  been  opened  before  I  got  out  there.  I 
stood  a  few  minutes  on  the  second  step  and  look- 
ed out  The  train  was  runnbig  too  fast  for  me 
to  get  off.  I  thought  I  would  go  hack  into  the 
car,  but  the  man  who  took  up  onr  tickets  came 
out  there  and  placed  his  foot  In  my  way.  I 
was  afraid  to  pass  him,  and  stood  there  on  the 
step.  I  looked  out  to  see  a  street  car  which  was 
approaching,  and  that  is  the  last  thing  I  remem- 
ber. I  believe  I  was  knocked  or  pushed  off  the 
car.  I  did  not  recover  my  senses  until  about  a 
week  afterwards. 

The  plaintiff  was  severely  Injured,  and  de- 
scribed the  character  and  extent  of  his  In- 
juries. His  testimony.  In  all  essential  re- 
spects, was  corroborated  by  that  of  Wade 
Cheatham.  Hie  train  auditor  admitted  that 
he  took  the  whisky  away  from  the  negroes 
and  threatened  to  have  them  arrested  when 
the  train  arrived  at  Texarkana.  He  gave 
the  bottle  of  whisky  to  the  conductor,  and 
he  threw  it  out  of  the  train. 

The  conductor  and  auditor  were  both  old 
employes  of  the  railroad  company,  and  denied 
that  they  had  any  altercation  whatever  with 
the  plaintiff.  They  denied  that  they  exhibit- 
ed a  pistol  In  his  presence,  or  that  they  even 
had  a  pistol.  They  said  that  they  did  not  In 
any  way  intimidate  him,  or  try  to  force  him 
to  leave  the  train,  and  that  they  did  not  know 
that  he  was  injured  until  after  the  train  had 
arrived  at  Texarkana  and  they  had  left  the 
station.  They  said  they  opened  the  vestibule 
doors  as  they  approached  Texarkana  in  ac- 
cordance with  their  custom.  In  order  to  en- 
able passengers  to  alight  as  soon  as  the  train 
stopped.  The  train  porter  corroborated  the 
testimony  of  the  conductor  and  auditor.  He 
denied  that  he  told  the  plaintiff  to  leave  the 
train,  and  denied  that  he  had  any  knowledge 
that  he  had  done  so  until  after  he  was  injured. 

Other  witnesses,  who  lived  along  the  right 
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of  way  In  Texarfcana,  testlfled  £or  the  rail- 
road company,  and  said  that  they  saw  the 
plaintiff  standing  on  the  lower  step  of  the 
coadi  as  U  he  were  preparing  to  jump  off 
the  train.  They  testified  that  the  vestibale 
doors  were  open  on  both  sides,  and  that  they 
could  not  see  any  one  else  on  the  step  or 
near  It 

The  jury  returned  a  verdict  for  the  plain- 
tiff, and  the  defendant  has  appealed. 

B.  B.  Kinsworthy  and  H.  B.  Wiley,  both  of 
IJttle  Bock,  for  appellant  J.  M.  Carter,  of 
Texarkana,  for  appellee. 

HART,  J.  (after  stating  the  facta  as  above). 
[1,2]  Counsel  for  the  defendant  assigns  as 
error  the  action  of  the  court  In  refusing  to 
give  Instruction  Na  13.  The  instruction  Is  as 
follows: 

"If  you  believe  plaintiff  jumped  from  the  mov- 
ing train  because  defendant's  train  operatives 
threatened  to  have  him  arrested  when  be  got  to 
Texarkana,  and  further  believed  that  the  train 
was,  at  the  time  he  jumped  oS,  goiDg  too  fast 
for  an  ordinarily  prudent  ^rson  to  alight  there- 
from in  safe^,  your  verdict  should  be  for  the 
defendant" 

We  think  the  court  should  have  given  the 
Instruction.  Unless  the  danger  of  alighting 
from  a  moving  train  Is  obvious,  a  passenger 
will  be  justified  In  relying  upon  the  direction 
of  those  In  charge  of  the  train  to  do  so,  to  the 
extent  that  he  will  not  be  guilty  of  contrib- 
utory negligence  as  a  matter  of  law.  It  Is 
equally  well  settled  that  some  force  or  threat 
of  bodily  harm  or  ^ort  to  eject  a  passenger 
must  have  been  used  before  a  passenger  is 
Justified  In  attempting  to  alight  from  a  rapid- 
ly moving  train.  In  the  case  of  Little  Bock 
&  Ft  Smith  By.  Co.  t.  Atkins,  46  Ark.  423, 
the  court  said: 

"Whether  it  was  culpable  or  excusable  depends 
on  the  rapidity  of  the  motion,  the  fact  whether 
it  is  day  or  night,  the  distance  from  the  car 
to  the  ground  or  other  surface  upon  which  the 
passenger  proposes  to  alight  the  age  and  vigor 
of  the  party,  and  whether  he  takes  the  risk  by 
the  command  or  encouragement  of  the  com- 
pany's agents  in  charge  of  the  train,  or  to  es- 
cape a  greater  peril." 

In  the  case  of  Sibley,  Recvr.,  et  aL  t.  Smith, 
46  Ark.  275,  55  Am.  Bep^  5S4,  the  plaintiff 
claimed  that  he  had  been  compelled  by  threats 
and  Intimidation  on  the  part  of  the  conductor 
to  Jump  off  a  moving  train.  The  principal 
question  was  as  to  the  right  to  compel  a  per- 
sonal examination  of  tb^  plaintiff  as  to  his 
personal  Injuries.  The  court  reversed  the 
Judgment  because  the  injuries  were  of  a  per- 
manent nature,  and  the  lower  court  refused 
to  compel  the  plaintiff  to  submit  to  a  medical 
examination.  On  the  question  now  under 
consideration  the  court  said: 

"It  was  not  ^sputed  that  the  plaintiff  leaped 
from  the  train  while  it  was  in  rapid  motion. 
The  court  referred  It  to  the  jury,  under  appro- 
priate instructions,  to  say  whether  he  acted  vol- 
untarily, or  from  a  fear,  generated  by  the  con- 
duct of  the  conductor,  that  worse  consequences 
might  befall  him  if  he  attempted  to  remain  in 
the  car." 


In  the  case  of  St  L.,  I.  H.  ft  8.  B.  Ca  v. 
Rosenberry,  45  Aik.  256,  the  plaintiff  claimed 
that  he  was  Induced  to  jump  from  the  train 
by  the  threats  of  the  conductor  to  eject  hlm, 
accompanied  by  a  show  of  force.  There  the 
court  said: 

"To  be  forcibly  ejected  from  a  moving  train 
would  obviously  be  attended  with  more  danger 
than  to  leap  from  it  and  if  the  appellee  bad 
been  justified  in  the  belief  that  be  would  be 
ejected  if  he  did  not  go  voluntarily  or  without 
force,  no  blame  could  be  attached  to  his  conduct 
In  such  case  the  railroad,  being  the  author  of 
the  original  peril,  would  be  answerable  for  the 
consequences. 

It  follows,  from  the  principles  announced 
in  these  opinions,  that  the  mere  threat  on  the 
part  of  the  train  officials  to  have  the  plain- 
tiff arrested  when  the  train  arrived  at  Tex- 
arkana was  not  enough  to  justify  plaintiff 
in  leaving  the  rapidly  moving  train.  Tlie 
mere  threat  to  have  him  arrested,  not  accom- 
panied by  force,  or  by  a  threat  of  Immediate 
bodily  harm,  was  not  enough.  The  dictates 
of  ordinary  prudence  are  not  to  be  dlsr^ard- 
ed,  and  a  mere  threat  of  arrest  by  whomso- 
ever uttered,  did  not  justify  the  plaintiff  In 
Incurring  an  obvious  risk.  The  refusal  of  the 
court  to  give  the  Instruction  touching  this 
phase  of  the  case  was  prejudicial  error. 

The  plaintiff  testified  that  the  train  audi- 
tor threatened  to  have  him  and  his  companion 
arrested  as  soon  as  he  discovered  that  they 
had  a  bottle  of  whisky.  The  train  auditor 
admitted  this  fact  It  was  also  shown  that 
the  plaintiff  had  a  pistol  In  his  podcet  and 
It  was  the  theory  of  the  railroad  company 
that  be  was  afraid  'he  would  be  arrested  for 
carrying  a  pistol,  and  for  that  reason  jumped 
off  the  train  while  It  was  moving  rapidly. 
We  think  the  railroad  company  had  a  tl^t  to 
have  Its  contentlmi  presented  to  the  jury  In 
a  concrete  form.  This  Is  especially  true 
when  we  consider  that  the  Instructions  given 
at  the  request  of  the  plaintiff  were  of  a  gen- 
eral character.  The  Instruction  given  at  the 
request  of  the  plaintiff,  upon  which  he  predi- 
cated his  right  to  recover,  is  as  follows: 

"If  you  find  from  a  preponderance  of  the  evi- 
dence that  plaintiff  was  a  passenger  on  one  of 
defendant's  trains,  and  that  by  reason  of  threats 
or  any  intimidation  whatever  the  servants  or 
any  servant  of  the  defendants  engaged  in  the  op- 
eration of  the  train  so  alarmed  or  terrified  plain- 
tiff as  to  induce  him  to  put  himself  in  a  place  of 
danger  while  the  train  was  in  rapid  motion,  and 
while  in  such  place  he  was  pushed  or  knocked 
off  the  train  by  any  of  said  servants,  or  while 
so  there  in  the  exercise  of  ordinary  care  for  his 
own  safety  he  was  jolted  off  by  the  movements 
of  the  train,  and  injured,  then  you  will  find  for 
the  plaintiff." 

It  will  be  observed  that  the  Instruction  U 
of  a  very  general  character,  and  allows  the 
plaintiff  to  recover  tf  he  put  himself  In  a 
place  of  danger  while  the  train  was  In  rapid 
motion  by  reason  of  threats  or  any  Intimida- 
tion whatever.  The  plaintiff  would  not  be 
Justified  In  leaving  a  rapidly  moving  train  by 
reason  of  a  threat  to  have  him  arrested,  or 
even  by  the  mere  command  of  those  In  diarge 
of  the  train.    There  must  be  some  show  of 
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foice,  threat  of  bodily  harm,  threat  to  eject 
him,  or  some  overbearing  intimidation,  In 
order  to  make  the  company  liable  where  the 
danger  la  evident.  Of  course,  as  we  have 
already  seen,  a  passenger  will  be  Jnstlfled  In 
relying  upon  the  directloni  or  command  of 
those  In  charge  of  the  train  to  alight  from 
a  slowly  moving  train  whUe  It  Is  In  motion, 
nnless  the  danger  of  doing  so  is  obvloua.  The 
reason  for  this  is  that  the  passenger  has  a 
right  to  rdy  npon  the  superior  knowledge  of 
the  trainmen. 

[S]  It  is  also  earnestly  Insisted  that  there 
was  no  evidence  to  support  the  verdict  We 
are  of  ^e  opinion,  however,  that  the  evidence 
of  the  plaintlfT,  If  believed  by  the  Jury,  was 
sufficient  evidence  to  warrant  the  verdict. 

For  the  error  in  refusing  Instruction  No.  13, 
as  requested  by  the  defendant,  the  Judgment 
must  be  reversed,  and  the  cause  remanded  for 
a  new  triaL  

McDONAXD  T.  MTJETJ^ER.    (No.  186.) 
(Supreme  Court  of  Arkansas.     Feb.  14,  1816.) 

1.  LrnrTATiow  or  Actions  «=35(3)  —  Stat- 

■DTK  APPLICABI,E  —  OfFICKBS  AND  AOENTS  — 
LlABILny    FOB    Ck)RP0BATE    DzBTS. 

Kirby'g  Dig.  |  859,  makinK  the  president  of 
any  corporation  neglecting  or  refusing  to  comply 
with  section  848,  requiring  the  filing  of  a  finan- 
cial report,  liable  to  an  action  founded  thereon 
for  all  debts  of  the  corporation  during  the  pe- 
riod of  such  neglect,  is  a  remedial  stntnte,  the 
remedial  character  of  which  was  not  ohanged 
by  amendment  of  1909  (Acts  1909,  p.  643),  jnak- 
ing  such  officer  guilty  of  a  misdemeanor  and  oi^ 
conviction  subject  to  fine;  and  hence  Kirby's 
Dig.  i  5068,  requiring  all  actions  upon  penal 
statute  to  be  brought  within  two  years,  cannot 
be  pleaded  in  bar  of  the  remedial  portion  of  the 
statute. 

[Ed.  Note. — ^For  other  cases,  see  Limitation  of 
Actions,  Cent.  Dig.  {  162 ;   Dea  Dig.  «==>35<3).] 

2.  LncrrATiON  or  Actions  <S=»58(4)— Accbuai. 
OF  Caoss— Stattjtobt  Liabilitt— Officeb 
o»  Corporation. 

A  right  of  action  by  an  indorser  on  a  cor- 
poration's note  against  its  officers  to  enforce  the 
liability  prescribed  by  sections  848  and  859, 
aforesaid  accrued,  at  the  latest,  on  the  maturity 
of  the  note,  and  the  three-year  statute  of  limita- 
tions applicable  to  actions  founded  upon  any 
contract  or  liability,  express  or  implied,  not  in 
writing,  was  to  be  computed  from  that  date, 
and  not  from  the  date  of  his  payment  of  the 
judgment  against  him. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {§  327,  346,  347;  Dec.  Dig. 
«=»58(4).] 

8.  Cobpobations  i8=si.340(3)  —  OmcsBS  ard 
AoENTs— Liability  tob  Corpobate  Debts. 
Under  Kirby's  Dig.  {  859,  the  liability  of 
the  president  of  a  coi<poration  neglecting  or 
refusing  to  comply  with  section  848,  requiring 
the  filing  of  a  report  of  its  financial  condition, 
in  an  action  for  aU  debts  of  the  corporation  con- 
tracted during  a  period  of  such  neglect  or  refus- 
al, is  a  primary  and  not  a  secondary  liability, 
and  the  defaulting  officer  becomes  absolutely  lia- 
ble for  its  debts. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
CSenfc  Dig.  J  1477;  Dec  Dig.  <S=»340(3).] 

4.  CoBPOBATiORs  «s»S4(K3)  —  Officxbs  and 
AsEwre— Note  of  Cobpobation. 

Under  Kirby's  Dig.  {  8S9,  making  the  offi- 
cers of  a  corporation  liable  for  its  debts  incurred 


during  any  period  of  neglect  Or  refusal  to  file 
a  financial  report  pursuant  to  section  848,  a 
corporation's  creditor  may  proceed  against  the 
corporation  maker  of  a  note  and  the  indorser,  or 
against  the  corporate  officers  for  their  official 
neglect  and  may  pursue  such  remedies  simul- 
taneously, though  be  can  have  only  one  satis- 
faction of  his  demand. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  |  1477;   Dec  Dig.  «=>340(S).] 

5.  Limitation  of  Actions  <&=>56(3)  —  Acnow 
BY  Subety— Computation  of  Pebiod. 
A  statute  of  limitations  does  not  run  against 

a  surety's  action  against  his  principal  until  the 

surety  has  paid  the  debt 
[Ed.  Not& — For  other  cases,  see  Limitation  of 

Actions,  Cent  Dig.  |  800;  Dec  Dig.  «8=s>56(3).] 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty;  W.  J.  Driver,  Judge. 

Action  by  W.  J.  McDonald  against  Jos.  S. 
Mueller.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Hnddleston,  Fuhr  &  Futrell,  of  Paragould, 
for  appellant  R.  P.  Taylor  and  Block  & 
Klrsch,  all  of  Paragould,  for  appellee. 

SMITH,  J.  The  Mueller  Mercantile  Com- 
pany, a  corporation,  executed  a  note  for  $S,- 
000,  dated  March  29, 1910,  and  due  six  months 
after  date.  This  note  was  indorsed  by  appel- 
lant and  appellee  and  two  other  persons.  On 
April  29,  1910,  the  same  corporation  executed 
another  note  for  the  sum  of  $10,000,  due  four 
months  after  date,  which  note  was  likewise 
Indoi-sed  by  both  appellant  and  appellee,  to- 
gether with  three  other  sureties.  Neither  of 
said  notes  was  paid,  and  suits  were  commenc- 
ed upon  them  at  the  October,  1911,  term  of 
the  Greene  circuit  court  Before  the  final 
bearing  of  said  causes,  appellant  McDonald 
filed  a  cross-complaint  against  appellee  Muel- 
ler, in  which  he  alleged  that  Mueller  had 
entered  Into  a  contract  with  him  by  which  he 
(Mueller)  was  to  indemnify  him  against  the 
payment  of  said  notes.  Mueller  answered 
denying  any  such  contract,  and  upon  the 
hearing  of  the  issue  the  Jury  returned  a  ver- 
dict in  his  favor.  Judgment  upon  both  of 
the  foregoing  notes  was  taken  against  both 
McDonald  and  Mueller  and  the  other  in- 
dorsers  and  against  the  Mueller  Mercantile 
Company  as  principal.  Subsequently  Mueller 
and  McDonald  each  paid  one-third  of  said 
Judgments  and  costs.  On  October  8,  1914, 
appellant  sued  appellee  for  the  amount  which 
he  had  been  compelled  to  pay,  on  the  ground 
that,  when  the  foregoing  notes  were  executed 
and  delivered,  Mueller  was  the  president  of 
the  mercantile  company,  and  as  such  presi- 
dent had  failed  to  make  and  file  the  annual 
statement  of  said  corporation  with  the  coun- 
ty clerk  as  required  by  law.  Appellee  an- 
swered admitting  such  failure  as  president, 
but  pleaded  former  adjudication  and  the  stat- 
ute of  limitations.  Api>ellant  demurred  to 
this  answer  and  stood  npon  his  demurrer, 
when  the  same  was  overruled,  whereupon  his 
cause  of  action  was  dismissed,  and  this  ap- 
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peal  bas  been  prosecated  to  reverse  that  ao- . 
tloo. 

Appellee  Insists  that  the  decree  ahonld  be 
affirmed  for  a  number  of  reasons.  Among 
other  reasons,  he  Interposes  the  plea  of  res 
adjudlcata,  and  has  made  a  most  plausible 
argument  on  that  question.  Under  our  view 
of  the  statute  upon  which  this  action  Is  predi- 
cated, It  is  unnecessary  to  pass  upon  that 
question. 

[1]  This  action  Is  founded  upon  section  859 
of  EOrby's  Digest,  which  reads  as  follows : 

"If  the  preddent  or  secretary  of  any  such  cor- 
poration shall  neglect  or  refuse  to  comply  with 
the  provisiong  of  section  84S  and  to  perform  the 
duties  required  of  them  respectively,  the  per- 
sons so  neglecting  or  refusing  shall  jointly  and 
severally  be  liable  to  an  action  founded  on  this 
statute,  for  all  debts  of  such  corporation  con- 
tracted during  the  period  of  any  such  neglect 
or  refusal." 

This  statute  was  ammded  by  the  General 
Assembly  of  1900  (Act  222,  p.  643,  Acts  of 
1909),  by  the  addition  of  the  following  provi- 
sion: 

"And  shall  be  deemeid  guilty  of  a  misdemeanor, 
and  upon  conviction  shall  be  fined  in  any  sum 
not  to  exceed  five  hundred  dollars,  and  each 
and  every  day  such  person  or  persons  shall  so 
neglect  to  comply  with  the  provisions  of  said 
section  848  or  fail  or  refuse  to  perform  said 
duties,  shall  constitute  a  separate  offense." 

Prior  to  this  amendment,  a  case  arose  In 
which  It  became  necessary  to  decide  whether 
this  statute  was  remedial  or  penal,  and  In 
the  case  of  Nebraska  National  Bank  v.  Walsh, 
68  Ark.  433,  59  S.  W.  952,  82  Am.  St  Rep. 
301,  it  was  held  that  this  was  a  mere  statu- 
tory liability  and  was  not  a  penalty,  and  that 
an  action  might  therefore  be  brought  under 
it  within  three  years  under  the  three-year 
statute  applicable  to  "all  actions  founded  up- 
on any  contract  or  liability,  express  or  im- 
plied, not  in  writing." 

It  Is  now  strongly  urged  that  the  nature  of 
the  action  bas  been  changed  by  the  amend- 
ment set  out  above,  and  that,  even  though 
the  original  statute  was  properly  held  to  be 
remedial,  the  statute  as  amended  must  now 
be  held  to  be  penal,  inasmuch  as  the  amend- 
ment makes  the  official  dereliction  there  pro- 
vided against  a  misdemeanor.  This  amend- 
ment, however,  does  not  change  in  any  re- 
spect the  statute  which  was  held  to  be  reme-< 
dial,  but  adds  only  a  penal  feature,  and  it 
therefore  becomes  both  remedial  and  penaL 
We  conclude  therefore  that  section  5068  of 
Klrby's  Digest,  which  requires  all  actions  up- 
on penal  statutes  to  be  brought  within  two 
years,  cannot  be  pleaded  in  bar  of  the  reme- 
dial portion  of  the  statute. 

[2-5]  The  notes  which  formed  the  basis  of 
this  action  matured,  respectively,  on  Septem- 
ber 29,  1910,  and  August  28,  1910,  and  this 
action  was  commenced  October  8, 1914,  which 
is  more  than  three  years  from  either  the  date 
or  the  maturity  of  the  notesi  While  it  does 
not  appear  when  appellant  was  called  upon 
to  pay  the  third  part  of  said  notes,  which  he 
did  pay,  it  Is  conceded  that  this  payment  was 


within  three  years  of  the  date  of  the  institu- 
tion of  this  suit 

As  the  statute  of  limitations  aK>licabIe  to 
this  action  is  three  years,  it  becomes  neces- 
sary, therefore,  to  decide  the  podnt  of  time 
from  which  the  statute  should  be  oompnted. 
A  very  earnest  argument  is  made  by  appelke 
that  the  statute  commenced  to  run  from  the 
date  of  these  notes,  and  not  from  their  matn- 
rity.  But  it  Is  unnecessary  to  choose  between 
these  dates,  because  more  than  three  years 
had  elapsed  after  the  maturity  b^me  tbe 
institution  of  this  suit.  Aiq>ellant,  on  the 
other  band,  very  earnestly  Insists  that  no 
cause  of  action  arose  in  his  favor  nptil  he 
had  actually  paid  the  money  In  satlstactloa 
of  the  Judgments  rendered  against  him  and 
that  this  action  is  therefore  not  barred. 

We  thhik  the  case  of  Griffin  ▼.  Long.  S6 
Ark.  268,  131  S.  W.  672,  35  L.  R.  A.  (S.  8.) 
855,  Ann.  Cas.  1912B,  622,  deddea  when  the 
statute  begins  to  run  against  the  snrety  who 
pays  his  prindpal's  debt  In  so  far,  at  leaat,  as 
that  question  is  Involved  In  a  salt  und»'  sec- 
tions 848  and  859  of  Klrby's  Digest.  It  was 
there  said : 

"This  was  a  salt  to  recover  a  debt  of  the  prin- 
cipal due  to  his  snrety  for  what  he  had  paid  for 
such  principal.  The  principal  in  this  case  was 
a  corporation,  and  the  action  was  brought  to  re- 
cover the  debt  from  certain  ofiicers  of  said  cor- 
poration. The  action  is  founded  npon  tbe  stat- 
utes of  this  state  which  provide  that  said  offi- 
cers of  a  corporation  shall  at  stated  times  file 
reports  of  the  financial  condition  of  the  corpo- 
ration, and  npon  a  failure  or  refusal  to  do  so 
said  officers  shall  Jointly  and  severally  be  liabl» 
'for  all  debts  of  such  corporation  contracted 
during  the  period  of  such  neglect  or  refusal.' 
Klrby^s  Digest,  H  848,  859.  The  material  qoes- 
tion  involved  in  this  case  is:  When,  under  the 
allegations  of  tbe  complaint,  was  the  debt  due  bj 
the  corporation  to  appellant,  its  snrety.  contract- 
ed? When  one  becomes  surety  for  a  principal.  > 
liability  arises  upon  the  part  of  the  principal  to 
indemnify  his  surety  for  any  payment  which  be 
may  be  compelled  to  make  for  the  prindpaL 
Hffl  V.  Wright,  23  Ark.  530;  Rice  v.  Dorrian. 
57  Ark.  541  [22  S.  W.  213].  Tte  principal 
thus  becomes  indebted  to  the  surety  for  the  paj- 
ments  he  is  compelled  to  make  for  the  fotmei. 
and  the  question  which  arises  is:  Does  such  iii- 
debteduess  have  its  inception  from  tbe  time  the 
party  became  surety,  or  from  the  time  payment 
is  made  by  the  surety?  The  ^ue  rule  seems  to 
be  that  the  surety  becomes  a  creditor  of  the 
principal  at  the  time  he  signs  the  note  as  surety, 
and  not  at  the  time  he  pays  the  same.  In  the 
ease  of  Wlggin  v.  Blower,  5  Rob.  (La.)  406.  it 
is  said:  Though  the  obligation  of  a  snrety  can- 
not be  enforced  till  after  the  event  on  which  it 
becomes  absolute.  It  exists  from  the  time  it  wu 
contracted,  so  the  rights  of  the  surety  against 
his  principal  exist  before  the  obligation  of  the 
former  becomes  absolute.' " 

Tbe  case  of  Griffin  v.  Long,  supra,  as  well 
as  the  case  of  Jones  y.  Harris,  90  Ark.  51, 117 
a  W.  1077,  states  tfae  character  of  liabiUty 
of  the  defaulting  officers  as  primary,  and  not 
secondary.  In  the  last-cited  case  it  was 
said: 

"We  have  held  that  it  creates  a  i»imatT  and 
not  a  secondary  liability,  and  that  the  de&oltiaf 
officers  of  the  corporation  become^  by  reason 
thereof,  absolutely  liable  for  the  aebts  of  the 
corporation  incurred  during  the  period  of  the  de- 
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fault.  This  being  true^  the/  haye  no  right  to 
postpone  the  enforcement  of  the  statute  aeainst 
them,  and  no  equities  can  arise  in  their  favor 
as  aeainst  creditors  of  the  corporation.  Nebras- 
ka National  Bank  y.  WaUh,  68  Ark.  433  [59  S. 
W.  952,  82  Am.  St  Rep.  301] ;  Ark.  Stablea  v. 
Samstag,  78  Ark.  617  194  S.  W.  699]." 

The  unpaid  creditor  has  a  choice  of  reme- 
dies. He  may  proceed  against  the  maker  of 
the  note  and  the  Indorsers  thereon,  or  he  may 
proceed  against  the  corporate  o£3cei8  tor 
their  official  neglect,  and  he  can  pursue  these 
remedies  simnltaneously,  provided,  of  conrse, 
he  can  have  only  one  saUsfactlon  of  his  de- 
mand. 

The  qnestlon  involved  here  iB  not  merely 
the  time  when  a  gnret?  may  sue  his  principal, 
for  in  such  case  the  statute  of  limitations 
does  not  run  as  against  the  surety  imtil  he 
has  paid  the  debt,  but  the  question  here  Is: 
When  does  the  cause  of  action  created  by  sec- 
tion 859  of  Klrby's  Digest  arise?  Discussing 
the  general  purpose  of  legislation  of  this 
character,  which  has  been  enacted  in  many 
states,  Mr.  Thompson,  in  his  work  on  Corpo- 
rations (section  4224),  says: 

"The  reason  of  the  statute  is  to  require  corpo- 
rations to  make  such  a  public  showing  of  their 
nfliairs  as  will  enable  those  dealing  with  them  to 
determine  whether  they  can  safely  give  them 
credit,  and  the  mischief  at  which  it  is  aimed  ia 
not  done  unless  the  credit  was  actually  given 
during  the  period  of  default." 

In  the  ordinary  relation  between  principal 
and  surety  there  Is  an  implied  contract  of  In- 
demnity, which  la  not  breached  until  the 
surety  has  been  called  upon  to  make  good 
the  default  of  his  principal,  and  this  was  the 
action  which  appellant  set  up  in  his  cross- 
complaint  in  the  original  suit  by  the  payee 
of  the  notes  against  him  and  appellee,  and 
the  period  of  limitation  against  that  action  is 
three  years.  But  in  answer  to  appellee's 
plea  of  res  adjudicata  appellant  Insists  that 
this  is  not  the  action  which  be  now  seeks  to 
maintain,  but  that  the  suit  Is  based  upon  the 
statutory  liability  of  the  defaulting  corporate 
officer.  But  as  has  been  shown  in  the  cases 
quoted  from,  the  liability  of  the  corporate 
officers  Is  an  Independent  and  primary  one, 
arising  out  of  the  fact  that  the^debt  was 
contracted  during  the  period  of  official  de- 
linquency, and  we  think,  of  necessity,  the 
statute  must  be  said  to  be  in  motion  when  a 
complete  cause  of  action  exists  In  favor  of 
any  creditor  as  against  that  cause  of  action. 

This  statute  was  under  review  in  the  case 
of  Continental'  National  Bank  ▼.  Buf ord,  114 
Fed.  290,  63  C.  C.  A.  14,  and  in  the  opinion 
by  Judge  Caldwell  it  was  there  said: 

'^t  is  settled  by  the  decision  of  the  Supreme 
fontt  of  Arkansas,  hi  the  case  of  Bank  v. 
Walsh.  68  Ark.  21,  69  S.  W.  952  [82  Am.  St. 
B«p.  301],  that  the  statute  on  which  this  action 
is  founded  is  a  remedial  statute,  and  imposes  'a 
statutory  liability,  and  not  a  penalty,'  and  that 
the  three-year  statute  of  limitations  applies  to 
actions  founded  thereon.  The  single  question 
wft  for  our  consideration  is:  When  did  the 
plaintiff's  cause  of  action  against  the  defendant 
accrue?  The  contention  of  the  plaintiff  in  er- 
ror b  that  it  did  not  accrue  until  the  maturity 
183  S.W.— 18 


of  the  last  renewal  notes ;  the  contention  of  the 
defendant  is  that  it  accrued  when  the  debts  suea 
for  were  contracted,  or,  at  the  furthest,  on  the  ma- 
turity of  the  notes  given  at  the  time  the  indebted- 
ness was  created.  The  complaint  does  not  di»- 
close  when  the  debts  sued  toi  were  contracted,  but 
they  must  have  been  contracted  on  or  before  May 
3,  1894,  and  September  6,  1894,  the  respective 
dates  at  which  the  first  notes  mentioned  in  the 
complaint  were  executed.  As  the  action  is  barred 
whether  the  statute  of  limitations  commenced  to 
run  from  the  creation  of  the  debt  or  from  the  ma- 
turity of  the  notes  given  at  its  creation,  it  is  not 
essential  to  the  decision  of  the  case  to  determine 
whether,  when  the  plaintiff  made  a  loan  to  the 
Bank  of  Mammoth  springs  or  otherwise  became 
its  creditor  for  a  present  consideration  on  an 
agreed  term  of  credit  and  took  a  note  according- 
ly, the  plaintiff  could  the  next  day  have  brought 
suit  for  the  amount  of  the  debt  against  the  de- 
fendant on  bis  statutory  liability  to  pay  it  as  a 
debt  of  the  bank  'contracted  during  the  period' 
of  his  neglect  and  refusal  to  file  the  required 
certiScate.  Under  the  statute  the  defendant  did 
not  sustain  to  the  debtor  bank  the  relation  of  a 
joint  principal,  surety,  or  guarantor.  His  liabil- 
ity was  primary,  and  not  secondary.  It  was 
created  by  statute,  and  was  pot  contingent  noon 
the  failure  or  inability  of  the  bank  to  pay,  out 
wna  iihsolute  and  unconditional.  It  resulted- 
from  his  derdletioD  of  official  duty,  and,  if  he 
had  been  compelled  to  pay  the  debt,  be  would 
have  had  no  right  of  reclamation  or  indemnity 
from  the  bank.  The  statute  imposed  upon  him 
the  obligation  of  a  principal  debtor  for  his  re- 
fusal and  nwlect  to  perform  a  duty  enjoined 
upon  him  by  law  for  the  protection  of  the  public. 
IliB  legal  Uability  for  the  debt  was  fixed  and 
perfect  the  moment  it  was  contracted,  without 
regard  to  the  solvency  or  insolvency  of  the  bank, 
or  to  any  proceedings  against  it  to  enforce  pay- 
ment. At  the  time  when  the  first  renewal  notes 
were  taken,  the  debt  and  the  original  notes  given 
therefor  had  then  become  doe  and  payable.  Ttie 
renewal  of  the  notes  operated  as  an  wttension  of 
time  for  the  payment  of  the  debts  by  the  bank, 
but  did  not  release  the  defendant  either  from  his 
statutory  liability  to  pay  the  debts  or  from  im- 
mediate action  therefor.  As  soon  as  the  original 
notes  became  due  and  payable,  if  not  b^ore, 
the  defendant  was  liable.  The  defendant  was 
unquestionably  then  liable  to  an  action,  and  so 
was  the  bank.  These  two  rights  of  action  in  the 
plaintiff  were  not  dependent.  They  were  concur- 
rent and  independent.  The  plaintiff  could  assert 
either  or  both.  The  assertion  of  one  would  not 
preclude  the  assertion  of  the  other.  Suspending 
the  assertion  of  the  one  would  not  preclude  the 
assertion  of  the  other.  Nothing  but  satisfaction 
of  the  plaintiff's  debt  by  the  pursuit  of  one 
would  take  away  its  right  to  follow  the  other. 
If  therefore  the  right  of  action  against  the  de- 
fendant on  his  statutory,  liability  did  not  accrue 
on  the  creation  of  the  debt,  it  unquestionably 
did  on  its  maturity,  and  the  statute,  having  once 
commenced  to  run,  could  not  thereafter  be  sus- 
pended so  far  forth  as  concerned  the  defendant, 
by  any  action  of  the  plaintiff  and  the  bank  which 
might  have  that  effect  as  between  them.  With- 
out pursuing  the  subject  further,  we  may  say 
that  we  concur  in  the  opinion  of  Judge  Folger  in 
Jones  V.  Bariow,  62  N.  Y.  202,  213,  and  have, 
in  substance,  adopted  its  reasoning." 

\S^e,  of  course,  we  are  not  bound  by  the 
interpretation  of  the  statute,  we  think  the 
correct  conclusion  was  reached,  and,  as  the 
conclusion  was  expressed  with  the  clearness 
characteristic  of  the  learned  Judge  who  wrote 
that  opinion,  we  have  adopted  that  opinion 
as  expressing  our  own  view. 

It  follows  therefore  that  appellant's  cause 
of  action  Is  barred,  and  the  Judgment  of  the 
court  below  Is  therefore  affirmed. 


Digitized  by 


Google 


764 


188  SOUXHWESTEBN  BEPORTBR 


(Aik. 


KOBEHTSON  ▼.  C.  H.  SHARP  CONTRACT- 
ING CO.  et  •!.    (Na  196.) 
(Sjpreme  Court  of  Arkansas.     Feb.  21,  1916.) 

1.  CONTBACTS  <S=)354  —  CONSTBUCTION  —  AC- 
TION»— ii'lNDINQ. 

In  an  action  on  a  contract  for  the  construc- 
tion of  a  railroad,  a  finding  tliat  excavation 
was  not  "wet  excavation"  within  the  terms  of 
the  contract  held  warranted. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Dec.  Dig.  <8=9354:  Trial,  Cent  Dig.  ||  8S8, 
869.] 

2.  CONTBAOIB  «=>245(1)— Wbittxh  GoRTBAon 
— Tebms. 

-Where  the  parties  to  a  contract  for  railroad 
construction  work  did  not  execute  the  written 
contract  until  a  few  days  before  the  work  was 
completed,  the  written  contract  governs  and  sup- 
plants an;  parol  declaratioDB  concerning  the 
nature  of  the  work  and  that  plaintifli  would 
make  a  prolit,  which  declarations  were  not  in- 
serted in  the  written  contract 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  i  1129;    Dec.  Dig.  «s>245(l).] 

"Appeal  from  Hot  Springs  Chancery  Court; 
J.  P.  Henderson,  Chancellor. 

Action  by  Ira  Robertson  against  the  O.  H. 
Sbarp  Contracting  Company  and  others,  in 
which  said  ^  defendant  cross-complained,  de- 
manding foreclosure  of  a  mortgage.  From  a 
decree  In  favor  of  defendants,  plaintiff  ap- 
peals.   Affirmed. 

Carmlchael,  Brooks,  Powers  &  Rector,  of 
Little  Rock,  and  H.  B.  Means  and  Wm.  R. 
DufQe,  both  of  Malvern,  tor  appellant,  Hen- 
ry Berger,  of  Malvern,  and  Alehaffy,  Reid  ft 
Mehaffy,  of  little  Rock,  for  appellees. 

SMITH,  3.  The  decision  of  this  case  in 
the  court  below  turned  almost  entirely  upon 
the  finding  upon  questions  of  fact,  and  the 
question  now  before  us  Is  whether  that  find- 
ing was  against  the  preponderance  of  the 
evidence.  The  chancellor  prepared  a  written 
opinion,  which  Is  Incorporated  in  the  tran- 
script, and  which  contains  an  elaborate  dis- 
cussion of  the  evidence  and  of  the  reasons 
upon  which  a  finding  adverse  to  the  conten- 
tions of  appellant,  who  was  the  plaintiff  be- 
low, was  made.  We  agree  with  the  dian- 
cellor  In  his  findings  and,  In  the  main,  with 
his  reasoning,  and  quote  to  some  extent  from 
his  opinion. 

Appellee  is  a  construction  company,  and 
had  a  contract  to  build  50  miles  of  railroad 
for  the  Malvern  and  Camden  Railroad  Com- 
pany. This  contract  was  In  writing,  and  in- 
cluded plans  and  spedficatlona  for  the  vari- 
ous kinds  of  work,  and  a  recital  of  the  agreed 
price  for  each  class  of  work.  The  contract 
required  the  whole  of  said  work  to  be  com- 
pleted on  or  before  September  1,  1912,  and 
appellant  contracted  with  appellee  to  con- 
struct mile  19  of  this  work,  and  has  sued  to 
recover  what  be  alleges  is  the  value  of  the 
labor  he  was  required  to  perform  to  buUd 
said  mile  of  road.  The  litigation  chiefiy  in- 
volves the  classification  of  4,000  yards  of 
earth,  which  appellant  says  should  be  classed 


as  "wet  excavation"  and  paid  for  as  sndi  at 
the  rate  of  $2  per  yard,  while  appellee  insists 
that  the  same  should  be  classed  and  paid  for 
under  the  same  classification  as  other  earth, 
which  was  moved  at  the  rate  of  17^  cents 
per  yard.  In  Its  answer  appellee  denied  the 
classification  claimed,  and,  by  way  of  cross- 
complaint,  alleged  that  in  order  to  enable 
appellant  to  carry  out  his  contract,  it  had 
furnished  him  with  certain  moneys  and  sap- 
plies  and,  to  secure  any  balance  due  upon  the 
completion  of  this  contract  apiiellant  had  ex- 
ecuted to  it  a  mortgage  on  his  equipment 
Dpon  appellee's  prayer  for  Judgment  for  bal- 
ance due  it  and  for  foreclosure  of  the  mort- 
gage, the  cause  was  transferred  to  equity, 
and  a  judgment  rendered  in  appellee's  favor 
In  the  sum  of  $287.16. 

[1]  A  preliminary  contract  between  the 
parties  was  executed  In  December,  1012,  in 
which  it  was  agreed  that  appellant  would 
sign  a  complete  contract  containing  spedfi-  . 
cations  for  this  work,  as  soon  as  appellee 
could  prepare  the  sama  It  was  also  there 
provided  that  appellant's  relations  to  appel- 
lee should  be  the  same  In  every  particular  as 
that  of  appellee  to  the  railroad  company. 
Appellant  insists  that  before  signing  this  con- 
tract be  talked  with  a  Mr.  Gannon,  the  su- 
perintendent of  appellee,  that  the  profile  of 
the  work  showed  about  half  a  mile  of  it  to  be 
wet  ground,  and  that  Gannon  stated  that  the 
work  would  drain  itself  If  the  south  end  was 
opened  up,  and  that  Gannon  guaranteed  that 
appellant  could  and  would  make  money  out 
of  the  Job.  But  shortly  after  commencing 
the  work  a  creek  which  ran  across  the  right 
of  way  began  to  rise,  and  thereafter  the  work 
could  be  prosecuted  only  by  building  dams  to 
keep  the  water  back.  Appellant  further  in- 
sists that  because  of  the  time  limit  on  the 
work,  which  made  it  necessary  for  him  to 
proceed  during  the  wet  season  when  the 
creek  was  flooding  his  work,  said  work 
should  be  classed  as  "wet  excavation"  and 
paid  for  as  such,  and  that  he  should  have  the 
benefit  of  this  classification,  even  though  the 
contract  between  the  railroad  company  and 
appellee  did  not  entitle  appellee  to  that  clas- 
sification, and  that  this  was  true  because  ap- 
pellee might  have  had  the  work  done  during 
dry  weather,  while  he  was  required  to  do  It 
during  the  wet  season.  The  contract  between 
appellee  and  the  railroad  company  does  pro- 
vide for  increased  compensation  for  "wet 
excavation,"  but  the  court  found  that  daaslfl- 
catlon  did  not  refer  to  work  like  that  of  ap- 
pellant's, but  that  the  contract  between  the 
appellee  and  the  railroad  company  only  al- 
lowed as  "wet  excavation"  culvert  or  bridge 
foundations  which  required  an  extra  exx>endl- 
ture  for  pumps  or  extra  equipment  This  ap- 
pears to  have  been  the  Interpretation  placed 
upon  the  contract  by  the  engineer  of, the  rail- 
road company,  and  the  contract  provided  that 
the  decision  of  this  engineer  shonld  govern 
In  all  controversies  over  classifications.    At 
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any  rate,  the  railroad  cooQMtny  did  not  pay 
appellee  for  this  work  aa  "wet  excavation," 
and  we  think  the  chancellor's  finding  on  that 
question  Is  correct. 

in  Appellant  Insists  that  there  was  a  guar- 
anty that  the  work  woold  drain  by  the  dig- 
ging of  certain  ditches,  -and  that  he  relied 
npon  this  representation,  which  proved  to  he 
false,  and  the  work  thereafter  proved  to  be 
very  much  more  ezi>en8lve  than  he  had  an- 
ticipated it  would  be.  It  was  shown,  how- 
ever, that  the  final  contract  was  signed  be- 
fore the  work  was  completed,  but  after  much 
of  it  had  been  done,  and  when  appellant 
knew  of  all  the  difficulties  which  he  would 
encounter.  In  his  opinion  the  chancellor 
asks, 

"If  this  piaranty  was  in  the  original  contract, 
why  did  he  not  have  the  same  inserted  in  the 
written  contract,  which  was  not  executed  until 
just  a  few  days  before  the  work  was  com- 
pleted r 

Answering  his  own  question,  the  chancellor 
said  there  was  no  reason,  why  the  same  was 
not  Included;  that  no  fraud  or  unfair  ad- 
vantages are  allefged,  shown,  or  attempted  to 
be  shown ;  and  he  concludes  his  discussion  of 
this  question  with  the  finding  that  both  par- 
ties fully  understood  what  the  written  con- 
tract would  be,  and  that  its  preparation  was 
delayed  by  consent,  and  that  the  writing  ex- 
pressed the  agreement  of  the  parties.  Gan- 
non denied  that  he  made  any  guaranty  about 
the  work,  and  the  court  below  found  that  any 
statement  made  by  Gannon  was  a  mere  ex- 
pression of  his  opinion,  and  that  the  proof 
did  not  show  that  he  had  any  authority  to 
guarantee  that  appellant  would  make  money 
on  his  contract,  or  that  he  had,  in  fact,  made 
such  guaranty.  We  think  this  finding  is  not 
against  the  preponderance  of  the  evidence. 

The  decree  is  therefore  affirmed. 


LOWIS  et  aL  t.  FAKES  et  al.    (No.  197.) 
(Supreme  Court  of  Arkansas.     Feb.  21,  1916.) 

COBPOKATIOIfS  «=»320(11)— AtTTHOWTT  OF  Dl- 

BECTOBS— Acts  Dors  in  Good  Faith. 
In  a  suit  by  stockholders  and  directors 
of  the  A  corporation  to  restrain  other  directors 
from  continuing  a  selling  arrangement  with  the 
B  corporation,  a  rival  concern,  the  defendants 
being  directors  of  both  corporations,  evidence 
held  insufficient  to  support  a  findinir  that  the 
defendants  were  not  acting  in  good  faith  in  mak- 
ing the  arrangement 

[Ed.  Note. — ^For  other  cases,  see  Corporations, 
Gent  Dig.  |  1487;    De&  Dig.   «=»320(11).] 

Appeal  from  Woodmfl  Chancery  Court; 
Edward  D.  Robertson,  Chancellor. 

Suit  by  Fletcher  Lewis  and  another  against 
O.  B.  Fakes  and  another.  From  decree  in 
favor  of  the  defendants,  the  plaintlSs  appeaL 
Affirmed. 

Bmndldge  &  NeeUy,  of  Searcy,  for  appel- 
lants. Harry  M.  Woods,  of  Augusta,  for  ap- 
pellees. 


SMITH,  X  In  May,  1899,  the  McCrory 
Cotton  Company,  of  McCrory,  Ark.,  was  duly 
incorporated  under  the  laws  of  this  state,, 
with  a  capital  stock  of  $6,000.  Three  thou- 
sand dollars  of  the  stock  was  owned  by  appel- 
lants, who  were  the  plaintiffs  below,  and  the 
other  half  was  owned  by  appellees.  Each 
stockholder  owned  $1,000  of  the  stock,  and 
each  of  the  six  stockholders  was  a  director 
until  the  death  of  A.  C.  Lewis  In  1912,  when, 
his  widow  acquired  his  stock  under  his  wlU, 
and  thereafter  the  business  of  the  company 
was  conducted  by  the  remaining  five  direc- 
tors. The  company  (hereinafter  referred  to- 
ss the  cotton  company)  was  organized  to- 
gin  cotton  and  to  buy  and  sell  cotton  and 
cottonseed.  It  installed  the  round-bale  press,, 
and  bought  most  of  the  cotton  which  It  gin- 
ned for  several  years,  and  made  large  profits 
from  the  business  of  buying  and  selling  this 
cotton  from  year  to  year,  except  the  last  year 
when  it  was  so  engaged,  during  which  year 
It  made  from  that  business  only  $137,  al- 
though the  ginning  business  proper,  even  for- 
that  year,  continued  to  be  very  profitable. 

Appellees  were  large  stockholders  and  di- 
rectors in  the  Fakes  Mercantile  Company,  a 
corporation  which  was  also  engaged  in  buy- 
ing cotton  in  the  town  of  McCrory.  In  the 
year  1912  the  cotton  company  ceased  to  buy 
cotton,  and  that  business  was  taken  over  by 
the  mercantile  company,  which  made  a  net 
profit  out  of  this  business  of  about  $4,000,  and 
this  suit  was  brought  by  the  directors  and 
stockholders  of  the  cotton  company  who  were- 
not  connected  with  the  mercantile  company 
for  the  diversion  of  this  business. 

Notwithstanding  the  issue  presented  is  a 
simple  one,  much  proof  was  taken,  and  we- 
have  a  large  record  before  us.  The  parties 
agree  that  the  controlling  question  in  the- 
case  is  the  good  faith  of  the  majority  of  the 
directors  in  diverting  this  business  from  one 
corporation  to  the  otb^.  Appellees  concede 
they  would  be  liable  for  any  loss  sustained 
by  the  eottcm  company  resulting  from  any 
la<&  of  good  faith  on  their  part  In  managing 
the  affairs  of  that  corporation.  The  chancel- 
lor dismissed  the  complaint  as  being  without 
equity,  and  the  appeal  from  that  action  pre- 
sents the  question  whether  that  finding  was 
against  the  preponderance  of  the  evidenca 

There  is  not  as  much  ctxifilct  In  the  evi- 
dence as  there  Is  In  the  inferences  which  the- 
parties  draw  from  It  The  cotton  company 
Installed  two  kinds  of  cotton  presses  in  lt» 
plant — the  round-bale  and  the  SQuare-bale. 
The  cotton  company  put  up  the  cotton  which 
It  bought  on  the  round-bale  press,  but  it  did 
not  buy  square-bale  cotton.  The  company 
which  controlled  the  round-bale  presses  fur- 
nished the  principal  market  for  the  round- 
bale  cotton  by  purchases  of  that  cotton,  but 
the  market  ceased  to  be  satisfactory,  and  at 
an  annual  meeting  of  the  dlrect<Nrs  of  the 
cotton  company  a  resc^ution  was  Introduced 
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by  appellant  B^etcher  Lewis  that  tbe  com- 
pany should  "discontinue  the  round-bale  press 
and  get  strictly  In  the  ginning  business." 
This  resolution  was  unanimously  adopted. 
It  became  necessary  to  make  certain  repairs 
during  the  summer,  and  It  was  then  suggest- 
ed that  It  would  be  a  good  proposition  for  the 
cotton  company  to  allow  the  ronnd-bale  press 
to  remain  in  the  gin,  thereby  furnishing 
facilities  for  customers  who  wished  thrir  cot- 
ton baled  in  that  manner,  and  that  this  could 
be  done  by  the  Fakes  Mercantile  Company 
making  a  contract  with  the  round-bale  con- 
cern to  buy  and  sell  that  cotton  without  the 
cotton  company  continuing  in  the  busineas  of 
buying  and  selling  the  round-bale  cotton.  A 
meeting  of  the  board  was  called  for  this  pur- 
pose, and  one  of  tbe  questions  of  fact  in  the 
case  Is  whether  or  not  appellant  Fletcher 
Lewis  had  notice  of  this  meeting.  He  denied 
having  received  notice,  while  the  evidence  on 
the  part  of  appellees  was  to  the  effect  that 
the  usual  notice  was  given.  At  this  meeting 
It  was  agreed  that  the  press  should  remain  In 
the  plant  of  the  cotton  company,  and  that  the 
mercantile  company  should  pay  the  rent  on 
the  press  and  buy  such  cotton  as  was  offered 
for  sale  which  was  put  up  on  that  press. 
This  plan  was  carried  out  during  the  year 
1912,  and  during  that  time  W.  B.  Dougherty, 
one  of  the  appellants,  was  the  bookkeeper  and 
manager  of  the  cotton  company,  and  at  the 
annual  meeting  of  the  directors  of  the  cotton 
company  it  was  agreed  by  the  directors,  all 
of  whom  were  present  except  Flet<*er  Lewis, 
to  continue  the  round-bale  press  in  the  plant. 
It  appears  that  every  one  connected  with  the 
cotton  company  during  the  seascm  of  1912-13 
and  1913-14  knew,  or  should  have  known,  of 
the  arrangement  in  regard  to  tbe  product  of 
tbe  ronnd-bale  press,  and  under  this  arrange- 
ment the  mercantile  company  earned  about 
$4,000.  At  the  meeting  in  1914  it  was  pro- 
posed to  continue  this  arrangement,  where- 
upon Fletcher  Lewis  objected,  and  brought 
this  suit  to  restrain  that  action  and  to  en- 
force an  accounting  of  the  profits  derived  by 
the  mercantile  company  from  purchasing  and 
handling  round-bale  cotton.  During  tbe  time 
covered  by  this  litigation  other  features  of 
the  cotton  company's  business  continued  to 
be  profitable  and  satisfactory  to  all  parties. 
Fletcher  Lewis  admits  the  action  of  the 
cotton  company  in  going  oat  of  the  business 
of  buying  and  selling  cotton  was  taken  upon 
a  resolution  Introduced  by  himself,  but  he 
testified  that  he  assumed  the  rouud-bale  press 
would  be  taken  out  and  only  the  square  press 
used,  in  which  event  all  the  merchants  and 
cotton  buyers  of  the  town  could  bid  on  the 
cotton  ginned,  and  that  he  would  have  bid  on 
cotton  so  ginned.  He  further  testified  that 
the  mercantile  company  made  the  profit  out 
of  the  cotton  which  it  bought,  and  also  enjoy- 
ed an  increased  trade  at  its  store  on  that 
account. 


Wlthont  setting  oat  the  evidence  in  detail, 
it  may  be  said  that  we  are  unable  to  declare 
that  the  finding  of  the  court  below  on  tbe 
question  of  good  faith  is  against  the  pre- 
ponderance of  the  evidence.  It  now  appears 
that  the  mercantile  company  made  a  profit 
out  of  its  arrangement  with  the  cotton  com- 
pany, but  this  fact  appears  from  a  retro- 
spective view,  and  it  cannot  be  said  that  It 
must  also  necessarily  have  appeared  from  a 
prospective  view. '  During  the  last  year  in 
which  the  cotton  company  bought  cotton  a 
profit  of  only  $137  was  earned  in  that  man- 
ner, and  to  earn  this  sum  an  outlay  of  several 
thousand  dollars  was  required,  and  there  was 
strong  probability.  In  view  of  the  embarrass- 
ment of  the  cotton  press  company,  that  tbe 
business  would  become  speculative  and  prob- 
ably disastrous.  Tbe  cotton  company  went 
out  of  the  buying  business  on  the  motion  of 
the  appellant,  who  is  apparently  chiefly  con- 
cerned in  tbe  prosecution  of  this  suit,  and 
the  decision  to  allo.w  the  round-bale  press 
to  remain  in  the  gin  was  reached  at  a  meet- 
ing of  the  directors,  and  the  policy  of  using 
that  press  and  of  permitting  the  mercantile 
company  to  pay  the  rent  thereof  and  to  buy 
the  cotton  so  pressed  was  continued  without 
objection  throughout  two  seasons,  during 
which  time  the  cotton  company  was  getting 
the  iM-ofits  from  the  ginning,  while  the  mer- 
cantile company  was  assuming  the  risk  that 
that  branch  of  the  business  would  not  prove 
profitable. 

Finding  no  error,  the  decree  is  afiSrmed. 


BANE  OF  CORNING  v.  NIMNICH  at  aL 

(No.  136.) 

(Supreme  Court  of  Arkansas.    Jan.  81,  ISlfi.) 

1.  BlIXS  ASO  NOTKS  4S>128(2)— SlONKBS— Li- 
ABIUTT. 

Where  a  note  is  signed  with  the  name  of  a 
corporation,  followed  by  the  names  of  officen, 
giving  their  official  title^  indicating  that  they 
are  signing  in  their  official  capacity,  the  corpo- 
ration alone  is  bound. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {§  263-268;  Dec.  Dig.  «= 
123(2) ;  Corporations,  Cent.  Dig.  {  1739.] 

2.  Bills  and  Notes  <s=isl23(2)—MAKaBS— Ac- 
tion. 

A  note  of  a  corporation  was  signed  by  the 
corporation  per  secretary  and  treasurer,  and  then 
followed  the  signature  of  eight  persona,  each 
of  whose  signature  was  followed  by  the  word  "di- 
rector." Meld,  that  as  the  name  of  the  corpora- 
tion was  attested  by  the  secretary  and  treasurer, 
it  cannot  be  assumed  that  those  who  signed  as 
directors  did  so  for  the  purpose  of  attesting  tbe 
signature  of  the  corporation,  and  it  must  b« 
assumed  that  they  were  individually  liable  as 
makers,  the  word  director  being  mere  descrip- 
tion. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §S  262-266;  Dec.  Dig.  «» 
123(2) ;   Corporations,  OoM.  Dig.  |  1738.] 

Appeal  from  Circuit  Court,  Clay  County; 
W.  J.  Driver,  Judge. 

Action  by  the  Bank  of  Coming  against 
Joseph  Nlmnich  and  another.    From  a  jadg- 
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ment  for  defendants,  plaintiff  appeals.    Be- 
▼ersed  and  remimded. 

J.  N.  Mooie^  of  Ooralng,  for  aroellant  O. 
T.  Bloodwortb,  of  Coming,  for  appellees. 

HcCTTLLOCH,  O.  3.   Appellant  sued  appel- 
lees, Joseph  Nimnlch  and  E.  Hartwlg,  for  an 
amount  alleged  to  be  the  balance  due  on  a 
promissory  note  in  the  following  form: 
$6000.00  ComiBg,  Ark.  Sept  27,  1911. 

Six  months  after  date  for  value  received,  we 
promise  to  pay  to  the  order  of  the  Bank  of 
Coraing,  Coming,  Ark.,  five  thonsand  dollars. 
With  interest  at  ten  per  cent  per  annam  from 
date  until  paid.  The  makers  and  indorsers  of 
this  note  hereby  severally  waive  presentment 
and  payment,  notice  of  nonpayment,  protest, 
and  consent  that  time  of  payment  may  be  ex- 
tended without  notice  thereof. 
Payable  at  Bank  of  Coming,  Coming,  Ark. 

Farmers'  Union  Gin  ft  W.  H.  Co. 
Per  Henry  Brown  Secy.  &  Treas. 

Henry  Brown  Director, 

W.  T.  Griffith  Director. 

Earnest  Hartwlg  " 

Porter  Larkins  " 

G.  A.  Hoffman  " 

J.  T.   Montgomery        " 

H.  D.  Cbappell  " 

Joseph  Nimnlch  " 

Appellees,  Nimnlch  and  Hartwlg,  answered 
separately,  denying  that  they  had  executed 
the  note  individually,  or  that  they  were  per- 
sonally liable  thereon.  In  other  words,  the 
answer  of  appellees  raised  the  question  of 
whether  the  note  was  the  Joint  and  several 
obligation  of  the  Farmers'  Gin  &  Warehouse 
Company  and  the  individuals  who  signed  the 
note,  or  whether  it  was  tlie  sole  obligation  of 
the  corporation  itself.  Appellant  introduced 
testimony  showing  the  drcnmstances  under 
which  the  note  was  executed,  bat  appellees 
introduced  no  testimony,  and  based  their  de- 
fense entirely  on  the  face  of  the  Instrument 
sued  on.  The  court  gave  a  peremptory  in- 
struction in  favor  of  appellees,  and  judg- 
ment was  accordingly  rendered  in  their  fa- 
vor, 

[1]  There  is  much  conflict  in  the  author- 
ities as  to  the  question  of  liability  on  wrlt- 
tem  obligations  similar  to  the  one  now  In 
suit,  where  the  obligation  is  signed  by  of- 
ficers of  a  corporation,  but  the  rale  is  es- 
tablished by  what  appears  to  us  to  be  the 
weight  of  authority  that  where  the  name 
of  the  corporation  itself  is  signed  and  fol 
lowed  by  the  names  of  officers,  giving  their 
official  title,  indicating  that  tliey  are  sign- 
ing in  their  official  capacity  for  the  purpose 
ot  attesting  the  signature  of  the  corporation, 
the  instrument  constitutes  the  obligation  of 
the  corporation  alone.  English  and  Scottish 
American  Mortgage  ft  Investment  Co.  t. 
Globe  Loan  ft  Trust  Co.,  70  Neb.  435,  97  N.  W. 
612,  6  Ann.  Cas.  999;  Hitchcock  v.  Buchanan, 
109  U.  a  416,  26  L.  Ed.  1078;  Falk  v.  Moebs, 
127  n.  S.  587,  8  Sup.  Ot  1319,  32  L.  Ed.  266 ; 
Liebscher  v.  Kraus,  74  Wis.  887,  43  N.  W. 
166,  5  L.  R.  A.  496,  17  Am.  St  Rep.  171;  Cas- 
tle  V.    Belfast   Foundry   Co.,   72   Me.   167; 


Draper  v.  Massachusetts  6team  Healing  Co. 
6  Allen  (Mass.)  338 ;  Reeve  v.  First  National 
Bank  of  Glassboro,  64  N.  J.  Law,  208,  23  Atl. 
853,  16  L.  B.  A.  143,  33  Am.  St  Rep.  675; 
Miller  V.  Roach,  160  Mass.  140,  22  N.  E.  634, 
6  L.  R,  A.  71;  Bean  v.  Pioneer  Mining  Co., 
66  Cal.  451,  6  Pac.  86,  66  Am.  Rep.  106. 

[2]  Inistruments  of  that  kind  are  held  to 
be  the  promise  of  the  corporation,  and  the 
signatures  of  the  officers  to  be  official,  and 
not  individual.  The  authorities  are,  as  be- 
fore stated,  not  harmonious  on  this  subject, 
and  appellant  cites  on  its  brief  cases  which 
hold  to  the  contrary.  The  real  question  in 
the  present  case  is  whether  or  not  the  estab- 
lished rule  is  applicable  to  the  instrument 
involved  in  this  controversy.  An  inspection 
of  the  instrument,  as  it  appears  in  the  rec- 
ords, shows  that  the  name  of  the  corpora- 
tion was  attested  by  Henry  Brown,  the  secre- 
tary and  treasurer.  The  additional  signa- 
ture of  Henry  Brown  follows  his  signature 
as  secretary  and  treasurer,  and  after  it  is 
the  word  "director,"  and  all  of  the  other 
names  are  followed  by  the  same  word.  We 
do  not  think  that  it  can  be  said  from  the 
face  of  the  instrument  that  those  who  signed 
as  directors  did  so  for  the  purpose  of  of- 
ficially attesting  the  signature  of  the  cor- 
poration, which  bad  already  been  attested  by 
the  secretary  and  treasurer.  The  form  of 
the  signatures  evidences  an  intention  to  add 
something  more  than  a  mere  certification  of 
the  corporate  name,  and  the  addition  of  the 
word  "director"  is  merely  descriptive  of 
the  i)erson8  who  signed.  Daniel  on  Negotia- 
ble Instruments,  {  416.  There  was  no  at- 
tempt to  plead  or  establish  any  facts  or  cir- 
cumstanoes  which  would  warrant  a  reforma- 
tion of  the  Instrument  so  as  to  exclude  per- 
sonal liability  on  the  part  of  the  directors, 
as  was  done  in  the  case  of  Lawrence  County 
Bank  v.  Amdt,  69  Ark.  406,  66  S.  W.  1052. 

It  follows,  therefore,  that  the  court  erred 
in  directing  a  verdict  in  favor  of  appellees. 
The  judgment  of  the  circuit  court  is  revers- 
ed, and  the  cause  ta  remanded  for  a  new 
trial 


WORD  «t  al.  V.  COLE  et  aL     (No.  216.) 
(Supreme  Coart  of  Arkansas.     Feb.  28,  1916.) 

1.  Chattel  Mobtoaoes  «=9ll7— Mobtoaoe  or 

FUIUBB    CBOPS— TlMZ. 

Under  Kirby'e  Dig.  {  5406,  providing  that 
a  mortgage  of  future  crops  shall  be  valid  against 
crops  planted  only  within  12  months  after  its 
execution,  though  a  mortgage  of  a  future  crop 
is  valid  it  can  be  presumed  that  the  parties  con- 
tracted only  for  the  year  immediately  follow- 
ing the  mortgage. 

[E^  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  i  202;    Dea  Dig.  «=>U7.] 

2.  Chattei.  MoBTOAecB  ^s>SZ—FvTuax  Ad- 
vances. 

While  a  mortgage  to  secure  future  advances 
up  to  the  time  of  foreclosure  is  valid,  such  pur- 
pose must  clearly  appear  from  the  instrument, 
and  cannot   be  presumed  where  the  mortgage- 
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does  not  contain  a  general  description  of  the  in- 
debtedneas,  so  aa  to  put  one  who  examines  it  on 
notice  that  sach  was  its  purpose. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  |§  106-108;  Dec.  Dig.  «=» 
S2.] 

3.  Chattel    Mobtoaoes    «=s>110    —    Tbust 
Deeds Constbuction. 

A  trust  deed  of  future  crops  reciting  that, 
"Whereas  the  party  of  the  first  part  is  indebted 
to  the  third  party  in  the  sum  as  evidenced  by 
his  promissory  note  and  *  *  *  desires  to  se- 
cure the  payment  of  said  sum  and  all  other 
sums  that  are  now  due  or  that  may  hereafter 
become  due,  •  •  •  whether  evidenced  by  note 
or  book  account,"  contemplates  indebtedness 
both  by  note  and  book  accounts  which  should 
become  due  at  the  same  time,  and  includes  in- 
debtedness thereafter  contracted,  evidenced  by 
book  accounts,  intending  that  such  indebtedness 
so  incurred  before  the  maturity  of  the  mortgage 
should  be  secured. 

[Ed.  Note. — For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  {  192;    Dec.  Dig.  (3=3ll0.] 

4.  Chattel   IMV>btoajOBB    «=>110   —   Tkust 
Deeds— CONSTBucnoN. 

Where  a  mortgage  is  given  to  secure  fu- 
ture advances,  the  test  whether  the  advances 
were  made  within  the  period  of  the  mortgage 
is  not  when  the  advance  was  entered  on  the 
books,  but  when  the  liability  for  any  particu- 
lar item  accrued. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  {  102;    Dec.   Dig.  «=s>110.] 

6.  Chattel  Mobtoaoes  4s»115— Fdtttbe  Ad- 
vances—Kbcobdino  Fees. 

Regardless  of  when  recording  fees  of  a 
mortgage  on  future  crops  to  secure  advances 
past  and  future  are  entered  against  the  mort- 
gagor's account,  they  are  due  on  recordation, 
and  the  lien  therefor  attaches. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  if  190,  191;  Dec.  Dig.  <S=> 
llB.] 

6.  Obattix  MoBTaAOEs  «=>109  —  Intebest 

—When  Chaboeablk. 

Interest  on  a  crop  mortgage  indebtedness 
for  past  and  future  advances  is  chargeable  at 
any  time,  the  liability  continuing  until  payment 
of  the  debt,  so  that  though  entered  after  due 
date,  the  lien  of  the  mortgage  attaches. 

[Ed.  Note. — FV>r  other  cases,  see  Chattel  Mort- 
gs«es,  Cent  Dig.  |{  190,  193;    Dec.  Dig.  «s» 

Appeal  from  CHrcnit  Coart,  Phillips  Coun- 
ty;  J.  M.  Jackson,  Judge. 

Action  by  Henry  Cole  and  others  against 
B.  H.  Word,  trustee,  and  others.  Judgment 
for  plaintiffs,  and  defendants  appeal.  B«- 
Tersed  and  remanded. 

Moore,  Vineyard  &  Satterfield,  of  Helena, 
for  appellants.  Fink  ft  Dinning,  of  Helena, 
for  appellees. 

SMITH,  J.  This  action  was  brought  to 
recover  possession  of  certain  personal  prop- 
erty conveyed  to  appellant  as  trustee  for  N. 
Straub  Sons  Mercantile  Company  by  appellee. 
The  following  recital  is  contained  in  the  deed 
of  trust : 

"WitneMeth:  That  whereas  the  party  of  the 
first  part  is  indebted  to  the  third  party  in  the 
sum  as  evidenced  by  Us  promissory  note  of 
even  date  herewith  for  $2,600  due  and  payable 
November  16,  1914,  bearing  interest  at  ue  rate 
of  10  per  cent  from  date  until  paid,  and  where- 


as, the  first  party  dedtes  to  secure  the  payment 
of  said  sum  and  all  other  sums  that  are  now  dne 
or  that  may  hereafter  become  due  to  said  par- 
ty of  the  third  part,  whether  evidenced  by  nou 
or  book  account" 

And,  after  describing  the  property  convey- 
ed, it  Is  provided  that: 

The  conveyance  shall  be  "in  trust,  however, 
and  upon  the  following  conditions,  viz.:  That  if 
the  said  party  of  the  first  part  shall  on  or  be- 
fore the  15th  day  of  November,  1914,  pay  what 
may  be  due  the  said  party  of  the  third  part  opus 
said  promissory  note  or  book  account  hereio- 
before  described,  or  indebteduess  hereafter  con- 
tracted, and  costs  incurred  on  account  of  tUf 
indenture,  then  this  conveyance  shall  be  void." 

It  was  further  provided : 

"And  it  is  expressly  agreed  and  understood 
by  and  between  the  parties  hereto  that  the  said 
party  of  the  third  part  shall  have  the  exdusin 
right  to  apply  the  net  proceeds  of  sale  of  all 
crops  and  all  payments  of  money  paid  to  him 
to  Uie  payment  of  any  indebteduess  which  may 
be  due  now  or  which  may  hereafter  become  dot 
to  him  by  the  said  party  of  the  first  part  npon 
open  account,  or  to  the  debt  secured  and  in- 
tended to  be  secured  by  this  indenture  accord- 
ing to  his  views  of  the  exigency  of  the  case- 
that  such  application  may  be  made  at  any  time 
and  in  such  manner  as  he  may  elect,  and  that 
no  application  of  such  proceeds  of  sale  or  money 
to  the  payment  of  any  debt  in  open  account, 
which  at  any  time  may  be  due  to  the  said  party 
of  the  third  part  by  the  said  party  of  the  first 
part,  shall  impair,  lessen  or  prejudice  the  debt 
secured  and  intended  to  be  secured  by  this  in- 
denture, or  the  security  herein  and  hereby  pro- 
vided for." 

At  the  trial  a  statement  of  the  account 
claimed  was  Introduced,  from  which  It  ap- 
peared that  on  November  14,  1914,  the  date 
of  the  maturity  of  the  note  mentioned  In  the 
deed  of  trust,  the  sum  of  ^,425.88  was  then 
due,  and  the  last  Item  charged  on  the  ac- 
count was  under  the  date  of  February  2, 
1916,  at  which  time  the  items  of  the  account 
aggregated  $7,972.99.  Towards  the  satisfac- 
tion of  this  account  there  were  credits 
amounting  to  $6,424.86.  which  was  $2,998.48 
In  excess  of  the  amonnt  due  on  the  date  nt 
the  maturity  of  the  note.  If  was  shown, 
however,  that  certain  Items  were  due  at  that 
time,  which  were  not  charged  on  the  account 
until  a  subsequent  date.  Upon  the  condn- 
sion  of  appellant's  evidence  the  court  direct- 
ed a  verdict  In  appellee's  favor  npon  the 
theory  that  the  indebtedness  secured  by  the 
deed  of  trust  had  been  paid,  and  that  thete 
was  no  lien  on  the  pr<H>erty  described  for  the 
balance  due.    , 

According  to  appellant,  there  was  due  un- 
der the  deed  of  trust  a  balance  of  $l,54a63. 
and  the  issue  In  the  case  Is  whether  or  not 
this  Indebtedness  is  secured  by  the  deed  of 
trust  Our  decisions  on  this  subject  weie 
reviewed  In  the  recent  case  of  Howell  v. 
Walker,  111  Ark.  362,  164  S.  W.  746.  This 
case  announced  the  rule  as  being  universal 
that  a  mortgage  securing  future  advances  is 
valid;  but  it  also  recognized  the  rule  that 
such  instruments  were  to  be  considered- as  a 
whole  In  determining  the  intention  of  the 
parties. 
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In  addition  to  the  clauses  set  ont,  the  deed 
of  tmat  covered  all  crops  of  cotton  and  com 
Sro^ni  on  286  acres  of  land  so  long  as  ap- 
pellee was  Indebted  to  the  mercantile  com- 
pany, and  it  is  no  donbt  tme  that  the  making 
of  tbls  crop  and  the  handling  of  the  cotton 
constituted  the  real  consideration  for  the  in- 
strument. 

[1]  WhUe  a  mortgage  of  a  future  crop  is 
valid,  it  Is  valid  only  against  crops  to  be 
planted  within  12  months  after  the  execu- 
tion of  the  mortgage.  Section  6406  of  Kir- 
by'B  Digest.  It  Is  not  to  be  presumed,  there- 
fore, that  the  parties  were  contracting  be- 
yond the  year  1912. 

[2]  The  effect  of  our  cases  is  that  a  mort^ 
gage  to  secure  future  advances,  even  to  the 
time  of  the  foreclosure  of  the  Instrument,  is 
valid ;  bat  If  snch  purpose  Is  Intended  to  be 
aocx>mpliahed,  that  fact  must  clearly  appear 
from  the  instrument,  and  sndti  purpose  will 
not  be  presumed  where  the  Instrument  does 
not  contain  a  general  description  of  the  In- 
debtedness secured  so  as  to  put  one  who  ex- 
amines it  on  notice  that  this  was  its  puritose 
in  order  that  such  person  may  pursue  the 
Inquiry  which  such  knowledge  would  sug- 
gest.    Curtis  v.  FUnn,  46  Ark.  70. 

[3]  We  think  the  proi)er  interpretation  of 
the  language  of  the  preamble  Is  that  it  was 
contemplated  that  there  might  be  an  indebt- 
edness evidenced  both  by  note  and  by  book 
accotmts,  and  that  both  should  become  due 
and  payable  at  the  same  time.  And  we  think, 
too,  that  the  language  which  declares  the 
purpose  of  the  trust  contemplated  that  there 
would,  or  mlg^t,  be  an  Indebtedness  there- 
after contracted  which  would  be  evidenced 
by  book  accounts,  and  that  such  indebted- 
ness so  incurred  before  November  15th  should 
be  secured  by  the  mortgage  as  weU  as  the 
note  itself. 

[4]  Appellee  contends  that  the  undisputed 
proof  shows  that  nothing  was  due  on  Novem- 
ber 15th,  and  that  the  Instrument  thereupon 
became  void,  and  the  advances  constituting 
the  balance  sued  for  were  made  after  that 
date.  Numerous  items  constitute  this  bal- 
ance, and  appellant  contends  that,  although 
they  were  not  charged  to  the  account  until 
after  November  15th,  yet  the  liability  accru- 
ed before  that  date. 

[S,  •]  The  test,  of  course,  is  not  when  the 
charge  was  entered  on  the  books,  but  when 
did  the  liability  for  any  particular  Item  ac- 
crue. The  proof  on  these  items  is  undisput- 
ed. For  instance,  the  proof  is  that  the  uier^ 
cantlle  company  bought  the  Interests  of  the 
tenants  in  the  crop  for  appellee,  and  the  ac- 
counts of  the  tenants  were  given  credit  for 
the  amount  of  their  interests  in  the  crop. 
These  accounts  were  charged  to  appellee,  as 
he  stood  for  all  of  them,  and  he  was  conse- 
quently credited  with  the  proceeds  of  the 
crops.  But  these  credits  could  not  be  enter- 
ed until  the  cotton  was  sold,  and  while  the 


necessary  entries  to  evidence  the  items  were 
made  after  November  16th,  the  liability  for 
the  items  accrued  prior  to  that  time.  The 
same  thing  may  be  said  of  the  items  of  rent 
and  balance  due  on  tenants*  accounts.  The 
items  of  interest  and  recording  fees  were 
not  charged  until  after  November  15th,  but 
the  recording  fees,  of  course,  were  due  when 
the  Instrument  was  recorded,  and  It  was 
proper  to  charge  the  Interest  at  any  time,  as 
the  liability  for  it  continues  until  the  indebt- 
edness is  paid. 

Of  all  the  items  charged  there  appears  to 
be  only  $107.85  for  supplies  furnished  after 
November  16th,  but  the  case  has  been  devel- 
oped on  only  one  side. 

For  the  error  indicated,  the  Judgment  will 
be  reversed,  and  the  cause  remanded. 


JOEST  V.  CUKKBSSDOV  «c  ROSEDALB 

PACKET  00.  (No.  193.) 

(Supreme  Court  of  Arkansas.     Feb.  21,  1916.) 

1.  Cabbiebs  0=34  —  Cabriaob  or  Goods  — 

"OOMMON  CaKBIBb"— OPXRATOB  or  INCUNB. 

The  operator  of  an  incline  for  hire,  who 
ondertook  to  carry  the  cargoes  of  all  vessels 
plying  the  river  up  the  incline  to  the  cars  of  a 
railroad  company,  was  a  "common  carrier." 

[Ed.  Note. — SV>r  other  cases,  see  Carriers, 
Cent  Dig.  H  1,  462-478;  Dee.  Dig.  «=>4. 

For  other  definitions,  see  Words  and  Phrases, 
Xlrst  and  Second  Series,  Common  Carrier.] 

2.  Irdbunitt  «=9l3(l)— Loss  or  Goods— Pat- 
KKNT  BT  Initial  Cabbies  —  Recovebt 
Against  Connbctino  Oabbieb. 

Plaintiff  packet  company,  the  initial  car- 
rier of  an  interstate  shipment  which  paid  the 
shipper  the  value  of  goods  destroyed  by  a  con- 
necting common  carrier,  had^  the  right  to  recov- 
er ftom  such  carrier  the  amount  (x  damages  it 
bad  been  required  to  pay  the  shipper. 

[Ei.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  {§  20,  30,  38,  84;  Dec.  Dig.  «=» 
13(1).] 

3.  Indbkritt  0=316(8)— Recovebt  Between 
Cabbiebs— iNSTBUCTioN. 

In  an  action  by  a  packet  oomimny  against 
defendant  common  carrier  operating  an  incline 
from  vessels  to  the  cars  of  a  railroad  company  to 
recover  the  value  of  goods  lost  by  reason  of  the 
defendant's  negligence,  where  defendant  contend- 
ed that  he  told  his  engineer  not  to  load  more 
than  50  sacks  of  rice  on  one  car  at  a  time,  and 
that  plaintiff  placed  96  sacks  on  one  of  the  cars 
and  80  overloaded  it  as  to  cause  the  loss,  an 
instrnction  that  if  plaintiff  placed  96  sadcs  on 
one  of  the  cars  in  violation  of  defendant's  in- 
structionB  and  that  the  overloading  of  the  car 
was  the  cause  or  one  of  the  causes  of  the  loss, 
to  find  for  defendant,  was  as  favorable  to  the 
defendant  as  he  could  ask. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  |  45;   Dec.  Dig.  <g=>15(8).] 

Appeal  firom  Circuit  Court,  Monroe  Coun- 
ty; Thos.  C.  Trimble,  Judge. 

Acticm  by  the  Clarendon  ft  Rosedale  Packet 
Company  against  P.  H.  Joest  Judgment  for 
plalntifC,  and  defendant  appeals.    Affirmed. 

The  Clarendon  &  Rosedale  Packet  Com- 
pany sued  P.  H.  Joest  for  the  purpose  of 
recovering  the  value  of  136  sacks  of  rice  al- 


4S9For  atlMT  CUM  w*  iam«  topic  and  KET-NOUBBR  la  all  Kcr-Numbwad  DlcMta  and  Indcxw 


Digitized  by 


Google 


760 


188  SOUTHWESTERN  BBPORTBB 


(Arts. 


leged  to  be  worth  $408,  and  to  have  been  lost 
by  reason  of  the  negligence  of  the  defendant 
The  facts  are  as  follows: 

The  Clarendon  &  Bosedale  >Packet  Com- 
pany Is  a  corporation,  and  for  some  years 
had  been  engaged  in  operating  a  boat  be- 
tween Clarendon,  Ark.,  and  Rosedale,  Miss. 
Tbe  packet  company  is  a  common  carrier  of 
freight,  and  on  or  about  October  31,  1914, 
received  a  cargo  of  rice  from  W.  H.  Nors- 
worthy  &  Go.  of  St  Charles,  Ark.,  to  be 
transported  by  It  to  Rosedale,  Miss.  The 
cargo  of  rice  was  consigned  by  Norsworthy 
&  Co.  to  a  warehouseman  in  New  Orleans, 
and  the  title  to  the  rice  remained  In  Nbrs- 
worthy  &  Co.  The  rice  was  to  be  stored 
by  the  warehouseman  in  New  Orleans,  and 
'to  be  held  subject  to  the  orders  of  the  con- 
signors. The  defendant  P.  H.  Joest  operat- 
ed an  Incline  in  the  town  of  Rosedale,  Miss., 
and  the  Incline  was  used  for  the  puiiioae  of 
transporting  cargoes  from  boats  and  barges 
to  the  cars  of  tbe  Tazoo  &  Mississippi  Valley 
Railroad  Company  at  Rosedale.  The  railroad 
company  originally  built  tbe  Incline,  but  it 
has  been  operated  by  the  defendant  for  a 
number  of  years.  Tbe  defendant  transport- 
ed the  cargoes  of  all  the  boats  to  the  cars  of 
the  railroad  company.  The  incline  was  built 
for  tbe  accommodation  and  use  of  the  public, 
and  a  uniform  charge  was  made  to  all  the 
vessels  plying  the  river  for  the  transportation 
of  their  cargoes  to  the  cars  of  the  railroad 
company.  The  Incline  contains  two  tracks, 
and  as  the  loaded  car  is  pulled  up  the  In- 
cline an  empty  car  is  carried  down  It  on  the 
other  track  that  it  may  again  be  loaded. 
There  is  a  piece  of  timber  at  tbe  lower -end 
of  the  track  to  prevent  tbe  cars  trom  going 
Into  the  river,  and  this  Is  called  a  bumper. 
The  cars  are  operated  by  a  cable  fastened 
to  a  drum  at  tbe  top  of  the  incline  so  that 
when  one  car  is  pulled  up  the  other  Is  allow- 
ed to  go  down  the  Incline. 

According  to  the  testimony  of  the  plaintiff 
It  was  the  duty  of  the  defendant  to  "spot" 
tbe  cars;  that  is  to  say,  under  the  con- 
tract made  with  him  It  became  his  duty  to 
pull  the  railroad  cars  along  the  side  track 
to  a  point  where  they  could  be  unloaded 
from  the  tram  or  Incline  track.  A  cable 
was  wound  around  the  drum,  and  In  "spot- 
ting" a  car  this  cable  was  attached  to  the 
car  and  It  was  pulled  along  the  railroad 
track  into  position.  In  this  instance,  while 
placing  the  car  In  position,  the  cable  became 
released,  and  this  permitted  the  car  on  the 
incline  to  go  down  the  incline  and  strike  the 
bumper  with  such  force  that  136  sacks  of 
rice  were  thrown  into  the  river.  The  value 
of  the  rice  was  $408.  The  car  at  tbe  bottom 
of  the  incline  was  against  tbe  bumper  and 
stood  tbere  until  the  car  at  the  top  of  the 
Incline  came  down  and  knocked  the  bumper 
off.  This  caused  the  cars  loaded  with  rice 
to  fall  Into  the  river. 

According  to  the  testimony  of  the  plalnUff 


the  cars  were  not  overloaded,  and  the  load- 
ing of  the  cars  had  nothing  whatever  to 
do  with  the  cars  knocking  the  bumper  off  of 
the  incline  and  falling  Into  the  river.  Ac- 
cording to  tbe  testimony  of  the  defendant, 
however,  the  cars  were  overloaded. 

It  was  also  shown  by  the  defendant  that 
it  was  not  his  duty  to  "spot"  the  cars,  and 
that  he  only  did  this  as  a  matter  of  accommo- 
dation, and  that  the  pulling  of  the  pin  which 
released  the  cable  was  done  at  the  request 
of  the  agents  of  the  plaintiff.  In  short, 
according  to  the  testimony  of  the  defendant 
be  was  not  in  any  way  negligent  in  handling 
the  rice  on  the  incline. 

After  the  rice  was  lost  the  plaintiff  paid 
to  the  consignors  its  value  and  instituted 
this  action  against  the  defendant  to  recover 
the  amount  so  paid.  The  jury  returned  a 
verdict  for  the  plaintiff  for  tbe  amount  sued 
for,  and  the  defendant  has  appealed. 

Fink  8c  Dinning,  of  Helena,  for  appellant 
Lee  &  Moore,  of  Clarendon,  for  appellee. 

HART,  J.  (after  stating  the  facts  as 
above).  [1]  It  is  first  insisted  by  counsel 
for  the  defendant  that  he  was  not  a  common 
carrier.  The  evidence,  however,  shows  that 
he  was  operating  an  Incline  for  hire  at  the 
time  the  rice  was  lost,  and  that  he  under- 
took to  carry  tbe  cargoes  of  all  vessels  plying 
tbe  river  up  tbe  incline  to  the  cars  of  tbe 
railroad  company.  This  made  him  a  com- 
mon carrier.  Arkadelphia  Milling  Co.  v. 
Smoker  Merchandise  Company,  100  Ark.  44, 
139  S.  W.  680. 

[2]  The  shipment  in  question  was  an  Inters 
state  one.  The  packet  company  was  tbe  ini- 
tial carrier.  The  undiluted  evidence  shows 
that  the  rice  became  worthless  when  It  fell 
into  the  river,  and  the  initial  carrier  paid 
to  the  shipper  the  value  of  the  rice.  It  had 
a  right  then  to  recover  from  the  connecting 
carrier  the  amount  of  damage  it  bad  been  re- 
quired to  pay  the  shipper  by  reason  of  the 
negligence  of  tbe  connecting  carrier.  K.  C. 
&  M.  Ry.  Co.  v.  N.  Y.  Central  &  Hudson 
River  Rd.  Co.,  110  Ark.  612,  163  S.  W.  171; 
Atlantic  Coast  Line  Rd.  Co.  r.  Riverside 
Mills,  219  U.  S.  18S,  31  Sup.  Ct  164,  55  L. 
Ed.  167,  81  L.  R.  A.  (N.  S.)  7. 

£3]  It  was  the  contention  of  the  defend- 
ant that  he  gave  his  engineer  Instructions  not 
to  load  more  than  60  sacks  of  rice  on  one 
car  at  any  one  time,  and  that  in  disregard 
of  these  instructions  the  plaintiff  placed  96 
sacks  of  rice  on  one  of  the  Incline  cars,  and 
that  the  overloading  of  the  car  caused  the 
loss.  On  this  phase  of  the  case  the  court 
Instructed  the  Jury  that  if  tbe  plaintiff  plac- 
ed 96  sacks  of  rice  on  one  of  the  Incline 
cars  of  the  defendant,  and  that  If  they  far- 
ther found  that  this  was  In  violation  of  tbe 
instructions  of  the  defendant,  and  that  the 
overloading  of  the  car  was  the  cause  or 
one  of  tbe  causes  of  the  loss  of  the  rice, 
that  they  should  find  for  tbe  defendant 
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80  It  will  be  seen  that  the  contention  of 
the  defendant  was  submitted  to  the  jury  un- 
der as  favorable  instrnctlons  as  he  could  asK. 
Besides,  there  Is  no  evidence  tending  to  show 
that  the  overloading  of  the  car  was  the 
cause  of  the  accident  The  undisputed  evi- 
dence shows  that  at  the  time  of  the  accident 
one  car  was  resting  against  the  bumper  at 
-the  foot  of  the  Incline,  and  the  other  car 
was  at  the  top  of  the  Incline.  The  accident 
was  caused  by  the  removal  of  a  certain  pin 
and  clamp  that  released  the  cable  and  permit- 
ted one  of  the  cars  to  roll  down  the  Incline, 
knocking  the  bumper  loose,  and  thus  precipi- 
tating the  other  car  Into  the  water.  It  is 
the  contention  of  the  defendant  that  it  was 
not  his  duty  to  "spot"  the  cars,  and  that  the 
pin  was  removed  by  one  of  the  employds  of 
the  packet  company  for  the  purpose  of 
"spotting"  the  car. 

On  the  other  hand,  the  testimony  on  the 
part  of  the  plaintiff  shows  that  the  pin  was 
removed  by  the  engineer  for  the  purpose  of 
drawing  the  railroad  car  into  position  to  be 
loaded  from  the  incline  car,  and  that  it  was 
the  duty  of  the  defendant  to  do  this,  and 
that  the  removal  of  the  pin  was  the  cause  of 
the  accident.  This  phase  of  the  case  vtas 
submitted  to  the  Jury  under  proper  instruc- 
tions. 

We  have  carefully  examined  the  record 
and  find  no  prejudicial  error  In  it  The 
judgment  will  tbereftore  be  affirmed. 


PINB  BLUFF  HOTEL  00.  v.  MONK  & 
RITCHIB  et  aL     (No.  1S8.) 

(Supreme  C!onrt  of  Arkansas.     Feb.  7,  1918.) 

1.  Damaoes  ^=79(4)— BuiLDiNO  Contracts— 
LiQtriDATZD  Damages. 

The  parties  to  the  contract  for  erection  of 
a  hotel  inserted  a  stipulation  for  payment  of 
$100  per  day  for  delay,  which  provision  was  de- 
nominated as  one  for  liquidated  damages.  There 
were  several  store  buildings  in  the  hotel  which 
It  was  intended  to  rent,  and  the  owner  incurred 
large  expenses  before  completion  in  anticipation 
of  the  operation  of  the  hotel.  Bold,  that  in 
view  of  the  determination  of  the  parties,  the 
provision  should  be  construed  as  one  for  liqui- 
dated damages  and  not  for  penalty ;  the  damages 
being  difficult  of  measurement. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  i  167 ;   Dec  Dig.  <g=379(4).] 

2.  Contracts   €==>302— Building   Contbaotb 
-<!onstbdction. 

Where  the  plans  for  a  building  famished  by 
the  owner's  architect  were  defective  so  that  a 
wall  fell,  although  the  work  done  and  material 
furnished  were  as  required,  the  contractor  may 
recover  for  the  reconstruction  of  the  wall. 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent  Dig.  }$  1401-1408;  Dec.  Dig.  «=j302.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; Antonio  B.  Orace,  Judge. 

Action  by  Monk  &  Bitchie  and  another 
again.st  the  Pine  Bluff  Hotel  Company,  which 
counterclalmed.  From  a  judgment  for  plain* 
tiffs,  giving  only  partial  relief  on  the  coun- 


terclaim, defendant  appeals.    Reversed  and 
remanded. 

Bridges  &  Wooldridge,  ot  Pine  Bluff,  for 
appellant  Danaher  &  Danaher,  of  Pine 
Bluff,  for  appellees. 

Mcculloch,  C.  J.  The  plaintiffs  Monk 
&  Ritchie  entered  into  a  contract  with  the 
defendant  and  counterclalmant  Pine  Bluff 
Hotel  Company,  to  construct  a  six-story  hotel 
building  for  the  latter  In  the  city  of  Pine 
Bluff  for  the  contract  price  of  $170,000,  The 
contract  contains  a  stipulation  tliat  the  build- 
ing should  be  completed  by  October  1,  1812, 
and  that  in  the  event  of  delay  in  completion 
beyond  that  date  the  contractors  should  pay 
the  sum  of  $100  per  day — 
"for  each  and  every  day  the  completion  of  the 
building  is  delayed  beyond  the  time  specified 
above,  as  liquidated  damages  by  reason  of  such 
delay." 

That  clause  of  the  contract  contains  the 
further  stipulation  as  follows: 

"This  is  understood  to  be,  and  is,  a  provision 
for  damages  liquidated  that  will  be  sustained  by 
the  owner  in  the  event  of  delay  of  completion  m 
said  work  after  October  first,  1812,  and  the 
same  is  not  a  provision  for  a  penal^." 

There  was  a  delay  of  nearly  a  year  In  the 
completion  of  the  building,  and  the  defendant 
filed  a  counterclaim,  asking  for  Judgment  for 
damages  in  the  sum  of  $100  for  each  day  of 
the  delay. 

According  to  the  undisputed  evidence,  the 
plaintiffs  performed  extra  work  on  the  build- 
ing, for  which  the  price  aggregated  the  sum 
of  $8,863.07,  making  a  total  earned  price,  for 
work  and  material,  of  $178,868.07.  Defteid- 
ant  has  paid  thereon  the  sum  of  $166,818.80, 
leaving  a  balance  due  of  $12,843.27.  In  ad- 
dition to  that  the  plaintiffs  dalm  the  snm 
of  $3,500,  the  price  for  rebuilding  a  retain- 
ing or  area  wall,  which  fell  down  before  th'e 
completion  of  the  building,  and  which  plain- 
tiffs rebuilt  nnder  the  direction  of  the  archi- 
tect. The  wall  fell  the  second  time,  and  the 
defendant  In  the  counterclaim  asserts  the 
right  to  recovo:  the  price  of  rebuilding  it  on 
the  ground  that  the  fault  was  with  the  plain- 
tiffs, and  that  they  should  rebuild  the  wall 
again  or  pay  the  cost  of  rebuilding  It.  The 
disputed  items  are  those  concerning  the  re- 
building of  the  wall  and  the  items  of  damag- 
es for  delay  in  completing  the  building. 

The  court  instructed  the  Jury  that  the 
stipulation  contained  in  the  omtract  was  for 
a  penalty,  and  that  the  defendant  should  only 
recover  actual  damages  sustained.  The  Jury 
by  Its  verdict  found  for  the  plaintiffs  for 
the  undisputed  sum  of  $12,843.27  and  for  the 
sum  of  $3,5(X),  the  price  of  rebuilding  the 
wall,  together  with  interest  on  those  two 
items,  and  found  in  favor  of  the  defendant 
in  the  sum  of  $16,027.20  for  damages  on  ac- 
count of  the  delay  In  completion  of  the  work, 
leaving  a  balance  due  the  plaintiffs  of  $1,- 
878.20.  The  discussion  here  will  be  confined 
to  the  two  points  In  the  case,  with  reference 
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to  the  stlpnlatloD  for  the  payment  of  $100 
per  day  for  delay  and  the  item  for  rebuilding 
the  retaining  wall. 

[1]  The  evidence  shows  that  the  defendant 
had  an  investment  of  from  $350,000  to  $375,- 
000  in  the  boilding,  which  was  constructed 
mainly  for  the  purpose  of  operating  a  hotel. 
In  addition  to  the  hotel  proper  there  was: 
A  cigar  stand,  which  rented  for  $125  per 
month ;  banking  room,  which  rented  for  $166,- 
66  per  month;  a  storeroom,  which  rented  as 
a  drug  store  for  $50  per  month;  a  barber 
shop,  which  rented  for  $50  per  month ;  an- 
other storeroom,  which  rented  for  $75  per 
month;  and  a  barroom,  which  was  rented  out 
part  of  the  time  after  completion  of  the  build- 
ing. The  hotel  part  was  constructed  to  lease 
to  some  one  operating  a  hotel,  and  some  of 
the  other  rooms  were  leased  out  before  the 
contract  of  construction  was  let  Prepara- 
tions were  made  to  occupy  the  building  be- 
fore it  was  completed,  and  there  was  a  large 
expenditure  in  anticipation  of  the  operation 
of  the  hotel,  the  principal  Item  being  that  of 
the  salary  of  a  superintendent,  who  was  em- 
ployed to  superintend  the  operation  of  the 
hotel  as  soon  as  the  building  could  be  occd- 
pied  for  that  purpose. 

The  court  erred  in  instructing  the  jury  that 
the  stipulation  was  for  a  penalty;  for  it 
seems  clear,  under  the  law  as  established 
not  only  by  the  decisions  of  this  court  but  of 
many  other  courts,  that  the  stipulation  con- 
stituted a  valid  contract  for  liquidated  dam- 
ages in  the  event  of  delay,  and  the  contract 
is  enforceable  as  such.  The  cases  on  this 
subject,  which  seems  to  settle  the  question  in 
favor  of  defendant's  contention  that  it  was 
a  stipulation  for  liquidated  damages,  may  be 
cited  as  follows:  Ldncoln  v.  Little  Rock 
Granite  Co.,  56  Ark.  406,  1»  S.  W.  1056 ;  Nil- 
son  V.  Jonesboro,  57  Ark.  168,  20  8.  W.  1093; 
Young  V.  Oaut,  69  Ark.  114,  61  S.  W.  372 ; 
Blackwood  t.  liebke,  87  Ark.  545,  113  S.  W. 
210;  Klmbro  ▼.  Wells,  112  Ark.  126,  165  S. 
W.  645.  The  courts  are  more  and  more  dis- 
posed to  follow  the  obvious  intention  of  the 
parties  as  expressed  in  the  contract,  by  up- 
holding a  stipulation  of  this  sort  as  being  one 
for  liquidated  damages,  unless  it  is  clear  that 
it  was  intended  as  a  penalty  in  disguise. 
Sun  Printing  &  Pub.  Co.  v.  Moore,  183  U.  8. 
642,  22  8np.  Ct.  240,  46  L.  BM.  366;  United 
States  y.  Bethlehem  Steel  Co.,  206  U.  8.  106, 
27  Sup.  Ct.  450,  51  I*  E3d.  731. 

Moreover,  it  is  not  to  be  overlooked  that 
the  parties'  themselves  in  the  contract  ex- 
pressly denominated  the  stipulation  as  be- 
ing one  for  liquidated  damages,  and  have 
written  it  into  the  contract  tliat  it  shall  not 
be  treated  as  a  penalty.  Now,  the  language 
of  such  stipulation  would  be  unavailing  to 
control  the  meaning  if  it  really  was  intended 
as  a  penalty,  but  when  the  terms  of  the  con- 
tract leave  a  state  of  doubt  as  to  what  the 
parties  intended,  the  surest  test  is  to  accept 
their  own  clear  expression  as  to  what  was 
Intended.    In  other  words,  the  fact  that  Che 


parties  themselves  have  called  it  liquidated 
damages  is  forceful  evidence  of  their  real 
meaning,  and  will  control  unless  it  other- 
wise appears  that  it  was  merely  meant  as  a 
cover  for  a  stipulation  for  penalty.  In  Walt 
y.  Stanton,  104  Ark.  9,  147  8.  W.  446,  we 
quoted  with  approval  the  following  from  Mr. 
Justice  Agnew's  opinion  in  Streeper  y.  Wil- 
liams, 48  Pa.  450: 

"Upon  the  whole,  the  general  oboervation  «e 
can  make  is  that  in  each  case  we  must  look  at 
the  language  of  the  contract,  intention  of  Out 
parties  aa  gathered  from  all  Its  proyiriona.  the 
subject  of  the  contract  and  its  surroundingn.  the 
ease  and  difficulty  of  measurina  the  breach  in 
damages,  and  the  sum  stipulated,  and  from  the 
whole  gather  the  view  which  good  conaideooe 
and  equity  ought  to  take  of  the  case." 

When  ttiat  test  is  applied,  it  is  easily  seen 
that  this  contract  was  one  for  the  payment 
of  liquidated  damages.  In  Bladcwood  v. 
Liebke,  supra,  we  said  that: 

"The  question  is  not  as  to  the  status  of  the 
parties  at  the  time  when  the  contract  terminat- 
ed, but  as  to  the  status  of  tlie  pardes  at  the 
time  they  made  the  contract.  It  may  be,  as  the 
contract  works  out,  that  it  would  be  easy  to  is- 
certain  the  damages  for  the  breach  of  it,  or  to 
prove  that  there  were  none.  But  if  the  atatns 
of  the  parties  at  the  time  of  the  contract  was 
such  that  it  would  be  difficult  or  impossible  to 
have  anticipated  the  damage  for  a  breach  of  it 
and  there  was  a  positive  element  of  damage,  then 
under  the  authorities  there  is  no  reason  why  that 
may  not  be  anticipated  and  contracted  for  ia  ad- 
vance." 

It  is  contended  by  cotmsel  for  the  plaln- 
titFs  that  this  case  should  be  controlled  by 
our  decision  In  Walt  y.  Stanton,  supra.    The 
facts  of  that  case  were,  however,  altogetlier 
ditCerent,  as  It  was  a  contract  mer^y  for 
the  construction  of  a  building  for  no  other 
purpose  except  to  rent,   the  rental    value, 
which  was  the  true  measure  of  the  damages, 
was  easily  ascertainable,  and  the  stipul.ited 
amount  to  be  paid  was  greatly  out  of  propor 
tion  to  damages  which  would  probably  result 
from  delay.     In  the  present  case  we  bare 
before  us  a  contract  for  the  construction  of 
a  very  large  building,  to  be  used  for  different 
purposes,  where  special  damages  might  rea- 
sonably be  expected  to  flow  from  delay  in  the 
occupancy.    The  proof  shows,  as  a  matter  of 
fact,  that  considerable  inconvenience,  injury, 
and  perhaps  loss  of  prc^ts  did  result  from 
the  failure  to  complete  the  building  according 
to  the  terms  of  the  contract  and  the  stipu- 
lated damage  was  not  out  of  proportion  to 
the  probable  actual  damage.    When  we  place 
ourselves  in  the  position  of  the  parties  when 
they  made  the  contract,  it  is  easy  to  see 
that   they   had   damages   in   contemplatloD 
which  were  not  easily  ascertainable,  and  that 
they  elected  to  agree  upon  the  damages  in 
advance.     This,  they  bad  a  ri^t  to  do,  and 
there  is  no  reason  why  the  court  should  dis- 
turb that  agreement  and  atbltrarlly  say  that 
the  contract  was  one  for  a  penalty.    We  are 
of  the  opinion,  therefore,  that  the  court  erred 
in  its  instructions,  and  that  for  that  reason 
the  Judgment  must   be   reversed,   and  the 
cause  remanded  for  a  new  trIaL 
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[2]  It  Is  fnrtber  contended  by  the  defend- 
ant, wMch  Is  the  appellant  here,  that  the 
court  erred  In  its  Instruction  as  to  the  Item 
of  $3,500,  the  price  of  rebuilding  the  waU. 
The  testimony  on  the  part  of  the  plalntUTs 
concerning  that  item  tended  to  show  that 
tliey  constructed  the  area  wall  strictly  in  ac- 
cordance with  the  plan  and  speclflcatlons  and 
under  the  direction  of  the  architect,  and  that 
the  wall  fell  either  by  reason  of  defects  in 
snchi  plan  and  spedflcatlcMiB  or  by  reason  of 
the  fault  of  the  defmdant  in  turning  water 
in  behind  the  wall,  which  caused  it  to  crum- 
ble and  fall.  On  the  other  hand,  the  testi- 
mony adduced  by  the  defendant  tends  to 
show  that  the  wall  fell  by  reason  of  faulty 
construction.  The  court  gave  the  following 
instructions  on  that  subject: 

"V.  In  <wder  to  entitle  plaintiffa  to  recover  the 
cost  of  rebuilding  the  retaining  wall,  the  burden 
ia  on  them  to  prove  by  a  fair  preponderance  of 
the  evidence  that  they  built  the  same  in  accord- 
ance with  the  plans  and  specifications  of  the  ar- 
chitect, and  used  snch  reasonable  degree  of  care 
and  skill  and  took  such  precautions  as  are  ordi- 
narily taken  by  contractors  in  doing  work  of  this 
kind,  and  that  the  failure  and  collapse  of  the 
wall  was  owing  to  the  erroneoas,  defective,  and 
insufficient  plan  and  specifications  furnished  by 
the  architect,  and  not  to  the  manner  of  its  con- 
struction. They  must  further  show,  by  a  Uka 
preponderance  of  evidence,  that  such  errors,  de- 
fects, and  insufficiencies  in  the  plan  and  specifi- 
cations for  said  wall  as  furnished  by  the  archi- 
tect were  not  such  as  to  be  readily  discovered 
by  the  use  of  ordinary  knowledge,  skill,  and 
care  on  part  of  plaintiCCs,  and  that  plaindffg,  ex- 
ercising such  skill  and  core,  could  not  reason- 
ably have  foreseen  that  the  wall  would  prove  in- 
sufficient for  the  purpose  intended,  and  would 
probably  collapse  or  break  down.  If  you  find 
these  facts  so  proven  and  that  the  wall  was 
rebuilt  by  plaintiffs  according  to  the  original 
plan  and  specifications  at  the  request  of  the  su- 
perintendent of  construction  employed  by  de- 
fendant to  supervise  the  erection  of  the  bnilding, 
then  yon  should  find  for  the  plaintiffs  for  the 
cost  of  rebuilding  the  wall,  as  shown  by  the  evi- 
dence. 

"VI.  If  you  find  from  the  evidence  that  the 
plan  and  specifications  for  the  wall  furnished 
by  the  architect  were  proper  and  sufficient,  and 
that  it  gave  away  and  fell  because  it  was  not 
built  according  to  the  plan  and  specifications  so 
furnished,  or  because  the  plaintiffs  failed  to  use 
ordinary  and  reasonable  care  for  its  support  and 

grotection,  or  for  both  of  these  reasons,  com- 
ined,  and  if  you  further  find  that  the  wall  again 
fell  because  of  or  for  the  reasons  above  enomer^ 
atcd,  then  defendants  are  entitled  to  recover  the 
reasonable  cost  of  repairing  or  replacing  said 
wall,  as  shown  by  the  evidence." 

It  Is  insisted  that  those  Instructions  were 
not  correct,  and  counsel  for  defendant  rely 
principally  upon  two  Texas  cases,  which 
hold,  in  effect,  that  one  who  alters  into  a 
contract  to  construct  a  building  without  re- 
quiring from  the  other  party  a  guaranty  of 
the  sofficiency  of  the  plan  and  specifications 
cannot  relieve  himself  of  liability  for  failure 
to  complete  the  work  by  reason  of  defects  in 
snch  plan  and  spedflcations.  In  other  words, 
that  if  the  contractor  follows  the  plan  and 
spedflcations,  which  prove  defective  and 
cause  the  building  or  the  Improvement  to 


fall  before  completion,  the  loss  is  upon  the 
contractor  and  not  upon  the  owner.  Ameri- 
can Surety  C!o.  v.  San  Antonio  Loan  &  Trust 
C!o.  (Tex.  Civ.  App.)  98  S.  W.  387;  Lonergan 
V.  San  Antonio  Loan  &  Trust  C!o.,  101  Tex. 
63,  104  S.  W.  1061,  106  S.  W.  876,  130  Am.  St. 
Rep.  803.  Those  cases  sustain  the  contention 
of  counsel,  but  they  do  not  appeal  to  us  as 
being  correct,  and  they  are  clearly  against 
the  weight  of  authority  on  that  subject.  The 
rule  is,  we  think,  clearly  laid  down  as  fol- 
lows: 

"Where  the  builder  performs  Us  work  strictly 
in  conformity  with  plans  and  specifications,  he 
is  not  liable  for  defects  in  the  work  that  are  due 
to  faulty  structural  requirements  contained  in 
snch  plans  and  specifications,  and  may  recover 
under  the  contract,  unless  be  has  warranted  that 
the  plans  and  specifications  are  correct."  6  Cyc. 
63;  MacKnight  Flintic  Stone  Go.  v.  The  Mayor, 
160  N.  Y.  72,  64  N.  E.  661 ;  BenUey  v.  State, 
73  Wis.  416,  41  N.  W.  338;  Huetter  v.  Ware- 
bouse  &  Realty  Co.,  81  Wash.  331,  142  Pac. 
675,  L.  R.  A.  19150,  671. 

The  New  York  court,  speaking  through  Mr. 
Justice  Vann  In  the  case  cited  above,  said:    • 

"The  fault  of  the  defendant's  plan  should  not 
prevent  the  plaintiff  from  recovering  payment 
for  good  work  done  and  good  materials  fur- 
nished precisely  as  the  defendant  required.  The 
reasonable  construction  of  the  covenant  under 
consideration  is  that  the  plaintiff  should  furnish 
the  materials  and  do  the  work  according  to  the 
plan  and  specifications,  and  thus  make  the  floors 
water-tight  so  far  as  the  plan  and  specifications 
would  permit" 

Our  conclusion  on  this  branch  of  the  case 
is  that  the  instructions  given  by  the  court 
were  as  favorable  to  defendant  as  it  could 
ask.  We  refrain  from  expressing  any  opin- 
ion as  to  other  instructions,  for  the  reason 
that  the  plaintiffs  have  not  appealed. 

Reversed  and  remanded. 


FORMAN  et  aL  v.  G.  D.  HOLLOWAT  &  SON 

et  al.    (No.  190.) 
(Supreme  Court  of  Arkansas.    Feb.  21,  1916.) 

1.  Tbovbb  and  Convebsion  €=>52— Logs  Cut 

FBOM  MOBTQAQEI)   LAND— MEASUBE  OF  DaU- 
A0E8. 

In  a  suit  to  foreclose  a  mortgage  deed  of 
trust,  the  mortgagee  was  entitled  to  recover  of 
defendant,  who  in  good  faith  purchased  logs  cut 
from  the  land  from  one  to  whom  the  mortgagor 
in  possession  had  sold  the  standing  timber,  the 
value  of  the  standing  timber,  and  not  the  value 
of  the  lumber  at  defendant's  mill,  since  the  mort- 
gagee was  only  entitled  to  the  possession  of  the 
timber  after  the  mortgagor  had  failed  to  pay 
his  debt  and  as  security  therefor,  and  was  not 
entitled  to  any  greater  damages  than  he  had  sus- 
tained. 

[Ed.  Note. — ^For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  §§  269-271;  Dec.  Dig. 
€=>52.] 

2.  MoBTOAGBS  €=>137— Title  of  Mobtoaoeb. 

'The  naked  legal  title  to  land  included  in 
a  mortgage  or  deed  of  trust  passes  to  the  mort- 
gagee, or  to  the  trustee  to  make  the  security 
available  in  the  payment  of  the  debt,  and  for 
no  other  purpose,  and  the  beneficiary  does  not 
acquire  title  absolute,  except  on  foreclosure,  as 
the  law  requires. 

[Ed.  Note.— For  other  cases,  see  Mor 
Cent.  Dig.  i§  270-276;  Dec.  Dig.  «=5»187.1 
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8.  MonaAOxa  «=»19&— Thibeb  Lard— Txxs- 

PA£8—"  Willful  Tbbspassbb." 

The  mere  fact  that  a  mortgagor  in  poases- 
sion  cuts  timber  upon  the  land  does  not  alone 
constitute  him  a  "willful  trespasser,"  but  that 
depends  upon  the  facts  and  circumstances  as  to 
show  whether  his  act  in  ao. doing  was  in  good 
faith,  and  as  to  whether  it  riesulted  in  injurr  to 
the  mortgagee. 

[Ed.  Note. — For  other  cases,  see  Mortgage*, 
Cent  Dig.  H  603-607;    Dec.  Dig.  <9=>196. 

For  other  definitions,  see  Words  and  Phrases, 
Second  Series,  Willful  Trespasser.] 

Appeal  from  White  Chanceiy  Ooort;  Jna 
B.  Martlneau,  Ctaancellor. 

Suit  by  George  M.  Forman  and  others 
against  G.  D.  HoUoway  &  Son  and  othens. 
Decree  for  plaintiffs  for  partial  lellet,  and 
they  appeaL   Affirmed. 

One  J.  D.  Tevis  borrowed  from  George 
M.  Forman  $2,600,  executing  bis  promissory 
note  therefor  and  a  deed  of  trust  to  secure 
the  same  on  certain  lands.  Terls  having 
failed  to  pay  the  money  when  due,  this  suit 
was  Instituted  on  the  note  and  to  foreclose 
the  deed  of  trust  Judgment  was  entered 
against  Tevis,  and,  it  appearing  that  dur- 
ing the  life  of  the  mortgage  G.  D.  Holloway 
&  Son  had  purchased  certain  timber  that  had 
been  cut  by  other  parties  from  the  land  with- 
out the  consent  of  the  trustee  or  Forman, 
the  beneticiary,  HoUoway  &  Son  and  others 
were  made  defendants,  and  Judgment  was 
asked  against  them  for  the  value  of  the  tim- 
ber so  cut  and  removed. 

The  undisputed  testimony  showed  that 
Tevis,  the  mortgagor,  was  in  possession  of 
the  land,  and  had  authorized  his  agents, 
Pence  &  Adams,  to  sell  the  timber  on  the 
land.  These  agents  sold  the  timber  to  one 
Peterson,  who  cut  the  same  into  sawlogs,  and 
hauled  the  logs  to  the  mill  of  appellees,  and 
sold  the  same  to  appellees  at  the  rate  of  $6.20 
per  1,000  for  red  oak,  and  $7.50  per  1,000  for 
white  oak.  The  court  deducted  $4.25  per 
1,000,  this  amount  representing  the  cost  of 
cutting  and  hauling  the  timber  to  the  mill, 
and  rendered  judgment  in  favor  of  appellants 
for  the  snm  of  $160.93,  that  amount  repre- 
senting the  value  of  the  timber  as  It  stood  in 
the  woods.  Appellants  duly  prosecute  this 
appeaL 

Brundidge  &  Neelly,  of  Searcy,  for  appel- 
lants. Rachels  &  Miller,  of  Searcy,  for  ap- 
pellees. 

WOOD,  J.  (after  stating  the  facts  ad 
above).  [1]  Appellants  contend  that  instead 
of  $160.93,  the  value  of  the  standing  timber 
in  the  woods,  Judgment  should  have  been 
rendered  in  their  favor  for  the  sum  of  $368.- 
75,  the  latter  sum  being  the  value  of  the 
timber  at  the  mill  of  appellees,  which  amount 
was  made  up  of  the  value  of  the  timber  in 
the  woods,  plus  the  cost  of  cutting  and  haul- 
ing the  same  to  the  mill. 

To  support  this  contention  appellants  rely 
upon  the  case  of  Griffith  v.  Ayer-Lord  Tie 


Co.,  109  Ark.  223,  169  8.  W.  218.  In  that 
case  the  appellee,  the  Ayer-Lord  Tie  Com- 
pany, (Claimed  under  an  instrument  whlcb 
the  court  construed  to  be  a  deed  conveying  to 
the  tie  company  the  absolute  tittle  to  the 
timber,  for  which  the  company  sued  Griffith, 
setting  up  that  the  timber  had  been  cnt  frran 
the  land  and  manufactured  into  cross-tie* 
and  sold  to  the  defendant  Griffith,  and  that 
all  this  was  done  without  any  right  or  au- 
thority, and  amounted  to  a  conversion  by 
the  parties  concerned  of  the  company'! 
property.  The  suit  as  finally  settled  was  at 
law  for  the  value  of  the  timber  at  the  time 
Griffith  purchased  same.  It  was  shown  that 
Griffith  bought  the  cross-ties,  not  knowing 
that  the  tie  company  bad  any  interest  there- 
in.   We  said: 

"The  correctness  of  the  Judgment  turns  upon 
the  question  of  whether  or  not  the  instrument  in 
evidence  was  a  deed  to  appellee,  creating  an  ab- 
solute title  in  it  to  the  cross-ties  in  controversy, 
or  whether  or  not  it  was  intended  as  a  deed  to 
Leflcr  with  a  mortgage  back  to  appellee  creat- 
ing a  lien  in  its  favor  for  the  purchase  mouey 
advanced  to  pay  for  the  timber,  and  also  tlia 
amounts  advanced  to  Lefler  to  pay  for  the  man- 
ufacturing of  the  same  into  cross-ties.  Constru- 
ing the  whole  instrument,  we  are  of  the  opinion 
that  it  was  a  deed  conveying  the  absolate  titi« 
to  the  timber    •    *    *    to  the  appellee." 

And  It  was  held  that  Griffith  was  liable  for 
the  value  of  the  cross-ties,  without  dedac- 
Uon  on  account  of  the  increase  in  value  by 
the  work  and  labor  of  the  trespassers  or 
wrongdoers  who  had  first  cut  and  removed 
the  timber.  The  instrument  under  which 
the  Ayer-Lord  Tie  Company  claimed  gave 
tt  the  absolute  title  in  the  timber,  and  the 
opinion  In  that  case  is  grounded  upon  that 
fact  The  Judgment  in  favor  of  the  tie  com- 
pany was  correct  tiecause  of  that  fact  On 
the  other  hand,  if  Lefler  had  had  the  absoliite 
title  and  the  instrument  had  been  construed 
to  be  a  mortgage  by  him  to  the  tie  company, 
and  the  suit  had  been  in  equity  to  recover 
the  value  of  the  timber  at  the  time  it  was 
sold,  the  case  would  have  been  entirely  dif- 
ferent, and  would  have  been  like  the  case 
we  now  have  under  review. 

The  fact  that  Lefler  had  no  title  to  the  tim- 
ber at  the  time  he  sold  the  same  to  Wafford 
constituted  him  and  Wafford  willful  tres- 
passers. l>efler  having  no  title,  of  conn* 
he  could  convey  none  to  Wafford. 

[2]  But,  although  the  naked  legal  title  to 
lands  Included  in  a  mortgage  or  deed  of 
trust  passes  to  the  mortgagee,  or  to  the 
trustee  for  the  purpose  of  making  tiie  se- 
curity available  in  the  payment  of  the  debt, 
it  passes  for  no  other  purpose,  and  the  bene- 
ficiaries In  such  instruments  do  not  acquire 
title  absolute,  except  upon  foreclosure,  as 
the  law  requires. 

[3]  The  mere  fact  that  a  mortgagor  in 
possession  cuts  timber  upon  lands  which  he 
has  mortgaged  to  another  would  not  alone 
constitute  him  a  willful  trespasser  in  so 
doing.     That  would  depend  upon  the  facts 
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and  drcamstances  going  to  show  whether 
his  act  In  bo  doing  was  In  good  faith,  and 
whether  or  not  It  resulted  In  Injury  to  the 
mortgagee.  To  be  sure,  where  a  grantor  has, 
by  absolute  deed,  conveyed  land  to  another, 
then  the  grantor  would  thereafter  have  no 
title  whatever  to  the  timber  growing  upon 
the  lands  conveyed,  and  his  act  In  cutting 
the  timber,  and  selling  same  without  the 
consent  of  the  owner,  would  constitute  him  a 
'Willful  trespasser.  But  sach  Is  not  this 
case.  Tevls,  the  mortgagor,  sold  the  timber 
in  controversy  herein,  through  his  agents,  to 
one  Peterson,  who,  in  turn,  sold  it 
to  the  appellees  6.  D.  Holloway  &  Son. 
G.  D.  Holloway  &  Son  set  up  In  their  answer 
that: 

"The^  bought  the  timber  and  it  was  brought  to 
their  mill  yards,  and  they  had  nothing  to  do  with 
the  cutting  or  removing  of  it  from  the  land,  and 
that  said  timber  was  bought  in  good  faith,  and 
that  said  Peterson  was  fully  able  financially  to 
answer  for  the  value  of  the  logs  and  should  be 
held  responsible  for  them,  and  that  the  land  was 
sufBcient  to  meet  all  amounts  due;  and  if  it 
should  not  prove  to  be  sufficient,  then  the  plain- 
tiff should  he  required  to  exhaust  all  remedies 
against  the  defendants  Tevls  and  his  agents,  who 
are  worth  the  amount." 

There  Is  no  contention  on  the  part  of  ap- 
pellants, and  no  evidence  to  show  that  these 
facts  as  alleged  by  an>ellee8  Holloway  & 
6on  are  not  correct 

In  Stewart  v.  Scott,  64  Ark.  187-191,  15 
8.  W.  463,  464,  Chief  Jvstloe  Oockrlll,  speak- 
tng  for  the  court,  said: 

"The  mortgagee  la  in  common  entitled  to  ths 
possession  of  the  mortgaged  land;  but  until  he 
takes  it  legally,  the  possession  of  the  mort- 
gagor is  not  illegal,  and  his  entry  is  not  in  it- 
self a  trespass." 

Here  appellants  are  seeking  to  foreclose 
tbelr  mortgage.  They  are  not  entitled  to 
recover  any  greater  damages  than  they  have 
sustained.  They  are  not  the  absolute  own- 
ers of  the  timber,  and  were  only  entitled  to 
the  possession  of  the  same  after  the  mortgag- 
or had  failed  to  pay  his  debt,  as  security  for 
the  satisfaction  thereof.  The  removal  and 
sale  of  the  timber  Impaired  their  security 
to  the  extent  of  the  value  of  this  timber  as 
It  stood  upon  the  land.  The  decree  of  the 
court  awarded  them  sncb  value,  and  this  was 
all  that  in  equity  and  good  conscience 
■honld  be  allowed  them. 

The  decree  la  therefore  affirmed. 


HINTON  V.  STANTON.     (No.  73.) 

(Supreme  Court  of  Arkansas.     Dec.  20,  1810. 

Kehearing  Denied  Jan.  24,  1916.) 

EviDBncK  4=9507— BZFSBT  Wmrassxs— Mat- 

TKB8  FOR  JTTBT. 

Whether  the  constmetion  of  a  porte-codifire 
Involved  a  material  change  in  a  building  con- 
tract could  be  understood  by  a  jury  of  average 
Intellisence,  and  the  court  did  not  err  in  refusing 
to  permit  architects  to  express  their  opinions  as 
'experts. 

[Ed.    Note. — For   other   cases,    see   Evidence, 
Cent  Dig.  |  2310;   Dec.  Dig.  ^=507.] 


Appeal  from  Clrcolt  Court,  8dl>a8tlan 
County;  Paul  Little,  Judge, 

Action  by  Mary  Moore  Hlnton  against  W. 
A.  Stanton.  Judgment  for  defendant,  and 
plaintiff  appeals.    Affirmed. 

G.  C.  Hardin  and  A  A  McDonald,  both  of 
Ft.  Smith,  for  appellant  Read  &  McDon- 
ough,  of  Il*t  Smith,  for  appellee. 

SMITH,  J.  This  is  the  second  appeal  In 
this  case,  the  opinion  in  the  former  appeal 
being  reported  In  112  Ark.  207,  165  8.  W. 
299,  and  reference  is  made  to  that  opinion 
for  a  statement  of  the  issues  in  the  case.  In 
reversing  the  former  judgment  in  this  case, 
and  in  remanding  the  cause  for  a  new  trial, 
we  said: 

"But  it  is  not  necessarily  the  case  that  the 
porte-cochSre  did  not  involve  a  material  change 
in  the  builder's  contract.  It  was  originally  em- 
braced in  the  plans,  and  was  then  stricken  out, 
and,  after  the  contract  bad  been  let,  was  rein- 
serted. Its  cost  is  too  great  for  the  court  to  say 
as  a  matter  of  law  that  it  was  an  immaterial 
change.  It  would  be  more  nearly  correct  to  say 
as  a  matter  of  law  that  it  was  a  material  change 
provided  it  was  a  change  at  all.  But  did  it  in- 
volve a  change  in  the  contract  for  the  construc- 
tion of  the  baildi^  or  was  it  a  mere  addition 
to  the  building?  We  think  that  question  should 
have  been  submitted  to  the  jury.  The  contrac- 
tor's bond  to  build  a  house  would  not  be  render- 
ed void  because  he  agreed  to  build  something 
else,  or  some  addition  to  the  house,  unless  the 
addition  involved  some  material  change  in  the 
contract  for  the  construction  of  the  house.  The 
porte-cochfere  was  not  a  part  of  the  pliui  covers 
ed  by  the  bond,  and  no  liability  could  bnve  arisen 
against  the  surety  out  of  its  construction. 
However,  if  its  construction  involved  some 
change  in  the  building  contract  which  a  jury 
should  find  to  be  of  a  material  nature,  such 
change  would  invalidate  the  bond,  unless  the 
consent  of  the  surety  was  secured.  But  if  the 
porte-coch6re  could  be  and  was  attached  to  the 
bi'ilding  without  involving  any  material  change 
in  the  plan  of  the  building,  then  the  fact  that 
it  was  constructed  would  not  render  the  bond  in- 
valid; and,  under  the  circumstances  of  this  oase, 
the  test  of  materiality  of  the  change  is  this: 
Could  the  owner  have  made  a  separate  contract 
for  the  porte-coch6re,  and  could  that  contract 
have  been  performed  without  materially  chang- 
ing the  contract  which  Norris  had  made,  and 
upon  which  appellee  was  surety?  If  this  could 
have  been  done,  then  the  contract  for  the  porte- 
cochere  is  an  additional  contract  and  not  a 
change  in  the  original  contract" 

It  Will  thus  be  seen  that  the  issues  were 
narrowed  to  two  questions  of  fact  viz.: 
Whether  the  construction  of  the  porte-co- 
ch6re  involved  a  material  change  In  the  plans 
of  the  building;  and.  If  so,  whether  the 
surety  had  consented  thereto.  The  court, 
of  its  own  motion,  gave  four  instructions, 
which  very  clearly  and  accurately  defined 
the  issues  In  the  case,  and  might  very  well 
have  refused  all  requests  for  other  instruc- 
tions. However,  a  number  of  instructions 
were  asked  by  respective  counsel.  Those 
which  were  given  contained  ampllflcatlons 
of  issues  which  were  already  plain.  Of  the 
Instructions  refused  It  may  be  said  that  those 
which  were  correct  and  which  mig^t  have 
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beea  glren  were  covered  by  other  Instmo- 
tlons  which  were  given. 

It  Is  first  earnestly  Insisted  that  the  nn- 
•dlsputed  proof  shows  that  the  construction 
of  the  porte-coch6re  was  a  mere  addition  to 
the  building,  and  that  it  did  not  Involve  any 
change  In  its  plans.  We  think,  however, 
that  the  proof  was  sufficient  to  raise  a  ques- 
tion of  fact  on  this  Issue,  and  the  jury  has 
found  adversely  to  appellant's  contention. 

It  Is  also  urged  that  the  court  erred  In  re- 
fusing to  permit  certain  architects,  who 
were  shown  to  be  learned  and  skilled  in 
their  profession,  to  testify  that  the  porte- 
cochSre  did  not  involve  any  material  change 
in  the  plan  of  the  building.  The  rule  in 
such  cases  is  well  estabU^ed;  the  diffi- 
culty arises  in  its  application  to  the  facts 
of  particular  cases.  In  the  case  of  Fordyce 
V.  Lowman,  62  Ark.  74,  34  8.  W.  265,  Mr. 
Justice  Battle,  peaking  for  the  court,  said: 

'The  opinions  of  experts  are  admitted  as  evi- 
dence for  the  sole  purpose  of  aiding  the  court 
or  jury  to  understand  questions  which  inexperi- 
enced persons  are  not  likely  to  decide  correctly 
without  such  assistance.  When  the  subject- 
matter  of  inquiry  before  a  court  requires  special 
experience  or  knowledge  to  comprehend,  they 
are  admissible  for  that  purpose,  but  are  not 
when  the  inquiry  is  into  a  subject  which  a  man 
of  ordinary  iotelligence  and  experience  in  the 
affairs  of  life  can  understand,  as  in  that  case 
the  asMstance  is  not  needed.  Brown  v.  State,  56 
Ark.  593  [18  S.  W.  1051];  Muidowney  v.  IIU- 
nols  Cent.  R.  Co.,  86  Iowa,  462." 

Applying  this  rule  to  the  facts  In  this  case, 
we  think  no  error  was  committed  by  the 
court  in  refusing  to  permit  the  architects 
to  express  their  opinion  as  experts.  The 
subject-matter  of  the  controversy  was  sim- 
ple, and  could  be  explained  to  and  under- 
stood by  a  jnry  of  average  intelligence,  and, 
while  it  was  manifestly  a  subject  upon 
which  there  could  be  and  was  a  difference 
of  <vlnlon,  it  was  not  a  subject  upon  which 
only  ex-perta  could  form  an  intelligent  opin- 
ion or  reach  an  intelligent  conclusion. 

Finding  no  error,  the  judgment  ia  affirmed. 


MOORE  et  ai  v.  PAVING  IMPROVEMENT 

DIST.  NO.  20  OF  TEXARKANA 

et  al.    (No.  151.) 

(Supreme  Court  of  Arkansas.    Jan.  81,  191S.) 

1.  Municipal  Cobpobations  <S=513  (7)— Pub- 
lic IMPBOVEUENTS  —  ASSESSMENTS  —  EVI- 
DENCE—SUFFICIESCT. 

In  a  suit  to  set  aside  an  assessment  for 
paving  purposes,  evidence  held  to  show  that  the 
assessment  was  made  in  good  faith,  and  was  a 
reasonable  assessment  of  future  benefits,  and  not 
a  mere  arbitrary  apportionment  of  the  costs. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  g§  1192,  1204;  Dec. 
Dig.  «=>513(7).] 

2.  Municipal  Cobpobations  «=3450(2)— Pub- 
lic Impbovkjients — Pavino  Assessments— 
Description  of  Distbict— "Said." 

Where  the  description  of  a  zone  of  a  pav- 
ing district,  which  had  referred  to  block  10, 
suDSequently  referred  to  said  lot  10,  "said"  must 


be  treated  as  "aforesaid,"  and  the  word  "lot"  u 
"block" ;  the  error  being  a  mere  clerical  one. 

[Ed.  Note.— For  other  cases,  see  Munlcipil 
Corporations,  Cent  Dis.  (  1073 ;  Dec.  Dig.  «» 

450(2).] 

3.  Municipal  Cobpobations  «=45(K2>— Pub- 
lic Impboveuents— Paving  Assbssicbitts- 
Derobiption  of  Distbict. 

Where  the  description  of  an  assessment  dii- 
trict  for  paving  showed  that  the  word  "Second" 
was  through  clerical  mistake  omitted  before  the 
name  of  an  addition,  the  addition  being  sab- 
ject  to  identification  and  the  omission  a  mere 
inadvertence,  it  will  not  invalidate  the  descrip- 
tion. 

FEd.  Note.— For  other  casm,  see  Municipal 
Corporations,  Cent  Dig.  f  1073;  Defc  Dig.  «=> 
450(2).] 

Appeal  from  Miller  Chancery  Court;  Jas. 
D.  Shaver,  Chancellor. 

Suit  by  Ralph  O.  Moore  and  others  against 
Paving  Improvement  District  No.  20  and  oth- 
ers. From  a  decree  for  defendants,  plain- 
tiffs appeal.    Affirmed. 

This  appeal  is  prosecuted  from  a  decree 

establishing  the  validity  of  a  paving  im- 
provement district  in  Texarkana,  Ark.  The 
district  includes  practically  all  the  improved 
part  or  area  of  said  city,  and  its  validity 
was  challenged  because  of  an  Insufficient 
description  of  the  boundaries  thereof  and 
because  of  the  manner  of  assessment  of 
benefits;  it  being  alleged  that  the  assess- 
ments were  arbitrarily  made  upon  a  front- 
foot  basis  and  without  regard  to  the  value 
of  the  property  and  to  whether  the  benefit 
assessed  would  be  derived  from  the  im- 
provement 

The  territory  was  divided  Into  zones  or 
districts  by  the  assessors  In  consideration  ot 
the  amount  ot  assessment  to  be  levied  as 
benefits  against  each  individual  tract  or 
piece  of  land.  The  assessors  were  men  of 
long  residence  in  the  city  and  district  and 
successful  in  their  business  affairs,  as  well 
as  property  holders  therein.  They  were 
thoroughly  famiUar  with  the  conditions  ex- 
isting, had  maps  and  plats  of  the  entire 
city  before  them,  and  the  tax  books  of  the 
county,  showing  the  assessed  valuation  of  the 
different  lots  and  parcels  of  land.  They 
concluded  that  in  the  zone  north  of  Ninth 
street  the  lots  of  the  same  dimensions  would 
be  benefited  practically  in  the  same  amount, 
the  streets  therein  being  all  60  feet  in  width, 
and  adopted  as  a  basis  $126  as  benefit  to 
each  inside  lot,  with  $160  as  benefit  to  the 
comer  lots,  and  estimated  the  benefits  to  ac- 
crue to  the  improvements  on  each  lot  at  bom 
(25  to  $126,  according  to  the  size  and  vala- 
atlon  of  the  houses.  An  additional  amount 
was  added  to  each  lot  as  a  benefit  for  putting 
In  curb,  where  there  was  none.  The  prope^ 
ty  being  more  valuable  south  of  Ninth  street 
and  the  streets  nearly  twice  as  wide,  the 
benefits  were  increased  to  more  than  doable 
the  amount  assessed  against  lots  in  the  zone 
to  the  north;  the  basis  for  estimating  bene- 
fits being  there  $300  for  inside  lots  and  $350 
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tor  corner  lota,  with  $26  to  $700  for  Improve- 
ments  on  tbe  different  lots,  according  to  the 
size  and  value  thereof.  In  the  business  dis- 
trict, on  Broad  street  and  State  Ldne  avenue 
the  system,  or  house  and  lot  basis  of  assess- 
ment, was  abandoned  largely,  and  the  bene- 
fits estimated  in  a  gross  sum  because  of 
the  much  greater  value  of  the  property  and 
its  locatl<Hi  and  nse.  This  was  the  general 
plan  adopted  as  a  basis;  for  example,  the 
pencil  memorandum  of  assessments  shows  the 
assessment  against  three  Sanderson  lota  on 
tbe  outside  edge  of  the  district  north  of 
Klnth  street  as  follows: 

"Benefit  to  three  lots,  $325 ;  benefits  to  the 
house  on  the  lots,  $100— total  $425." 

Lots  2  and  3  are  Inside  lots  and  upon  a 
basis  of  $125  each,  the  benefits  to  the  two 
would  be  $250.  Lot  1,  the  comer,  if  assessed 
at  the  general  basis  of  $150  per  lot,  would 
have  made  the  total  amount  of  benefit  assess- 
ed against  the  lots  $400;  but  said  lot  being 
on  tbe  edge  of  the  district,  and  getting  no 
benefit  on  tbe  north  aide,  and  subject  to  be 
included  in  another  district,  the  value  of 
the  benefit  to  it  was  reduced  half,  making 
$75^  which,  added  to  $250,  made  the  total 
assessment  of  $325. 

Mr.  A.  EL  Whitmarsh,  one  of  the  assessors, 
testified: 

That  he  was  a  manufacturer  and  dealer  In 
lumber,  had  resided  in  the  district  for  20  years, 
and  was  familiar  with  the  property  therein. 
That  the^  had  several  meeting  of  the  board,  and 
never  failed  to  have  a  meeting  when  assessing 
benefits.  That  the  board  viewed  part  of  the 
property  together  during  the  time  of  assessing. 
That  before  they  began  work  they  were  shown 
an  estimate  by  an  engineer  of  the  total  cost  of 
the  improvement,  which  showed  the  character 
of  the  pavement  to  be  put  down  in  tbe  district. 
That  they  had  a  map  ot  the  city,  with  the  bound- 
aries marked  thereon,  while  the  assessment  was 
being  made.  Tliat  at  one  or  two  meetings,  be- 
fore any  figures  were  made,  the  board  discussed 
the  general  proposition,  and  the  best  method  of 
making  the  assessment.  "We  were  trying  to  get 
the  assessment  fixed  up  in  some  way,  and  we 

Sot  it  about  as  near  right  as  a  set  of  men  could 
o  it.  The  method  used,  in  our  belief,  was  -an 
equitable  basis.  We  tried  to  make  the  assess- 
ment as  fair  as  could  be  made,  all  the  conditions 
considMred." 

T.  S.  Mulllns,  another  assessor,  stated: 
That  he  was  in  the  wholesale  grocery  business. 
That  his  company  owned  lots  in  the  down- 
town district  fronting  on  Front  street,  one 
block  south  of  Broad  street,  which  was  the  re- 
tail center  of  the  city.  Its  property  was  in  the 
wholesale  district.  That  his  residence  was  in  the 
district,  10  blocks  from  the  business  district, 
and  that  he  had  resided  in  the  district  for  lo 
years  and  was  reasonably  familiar  with  the 
property.  That  the  assessors  had  ideas  of  their 
own  abont  the  respective  values  of  the  property 
assessed,  but  were  not  real  estate  men,  and  did 
not  attempt  to  fix  any  particular  values,  having 
the  county  assessor's  values  before  them.  "We 
tried  to  assess  each  division  of  a  block,  or  lot^ 
according  to  the  benefits  it  would  receive.  We 
considered  the  property,  and  that  the  value 
would  be  enhanced  the  amount  we  assessed 
against  each  and  every  piece  of  property  in 
town." 

E.  W.  Frost  testified: 

That  he  lived  within  two  blocks  of  the  district, 
and  that  the  assessors  spent  three  or  fooi  days 


in  working  out  the  assessments,  '^e  com- 
menced on  the  plan  that  we  had  to  provide 
enough  money  to  do  the  work,  which  was  esti- 
mated to  cost  so  much.  We  made  the  differenc- 
es in  values  because  there  was  a  difference.  We 
thought  some  of  the  lots  and  property  worth 
more  than  lots  differently  located.  We  started 
in  to  make  the  assessment  an  amount  sufiident 
to  pay  the  bonds  and  interest,  and  in  doing  so 
tried  to  proportion  it  so  it  would  be  as  near 
equal  as  was  possible  for  us  to  make  it  In 
making  our  assessments,  we  considered  the  ques- 
tion of  benefits.  We  were  trying  to  fix  the 
assessments  equal  to  the  benefits  to  the  par- 
ticular piece  of  property.  We  understood  the 
amount  we  fixed  would  be  an  assessment  of 
benefits,  and  that  was  tbe  basis  we  were  work- 
ing on. 

In  answering  tbe  question  whether  he 
considered  the  improvement  would  enhance 
in  value  tbe  particular  property,  or  benefit 
It  to  the  extent  of  the  assessment,  he  said: 

"I  do  not  think  I  thought  about  enhancing  the 
value  of  the  property ;  it  was  just  simply  an 
improvement  that  was  needed,  and  when  it  was 
done  would  be  of  that  much  benefit,  if  it  was 
done  properly  and  right.  The  property  would 
be  benefited  by  the  improvement  in  tbe  amount 
they  had  to  pay." 

There  was  other  testimony  tending  to  show 
a  great  disparity  in  the  assessment  of  bene- 
fits made  upon  certain  property  in  different 
zones  of  the  district,  the  market  value  of  the 
particular  property  being  considered,  and 
also  that  the  assessment  of  benefits  against 
certain  property  could  not  be  reasonably  ex- 
plained otherwise  than  that  it  was  arbitrari- 
ly made  upon  a  frontage  or  front-foot  basis. 

M.  B.  Sanderson,  of  Tezarkana,  for  appel- 
lants. Frank  ^.  Quinn,  of  Texarkana,  for 
appellees. 

SMITH,  3.  (after  stating  the  farts  as 
above).  It  is  contended  that  the  assessment 
by  the  board  of  assessors  was  not  an  assess- 
ment of  benefits  to  accrue  to  each  lot  and 
parcel  of  land  by  reason  of  the  improvement, 
but  only  an  arbitrary  apportionment  of  the 
cost  of  the  improvement  ni>on  the  several 
lots  in  the  district  upon  a  frontage  or  front- 
foot  basis,  and  without  regard  to  the  value  of 
the  land  and  to  whether  the  making  of  the 
Improvement  would  result  in  the  amount  of 
benefit  assessed  against  it  This  objection  is 
urged  against  tbe  validity  of  the  assessment 
as  a  whole;  it  being  charged  that  the  as- 
sessors acted  arbitrarily,  and  that  the  as- 
sessment made  is  unfair,  unjust,  unequal, 
grossly  inequitable,  and  not  uniform. 

[1]  Sach  of  the  assessors  testified,  delineat- 
ing the  purpose  in  mind  at  the  time  the  as. 
sessment  was  levied  and  the  methods  pur- 
sued in  reaching  the  result  obtained.  It  is  un- 
disputed that  each  and  all  of  them  are  suc- 
cessful business  men  of  large  experience, 
property  owners  in  the  district;  two  having 
resided  therein  from  16  to  30  years,  and  the 
other  residing  Just  outside  the  district  near 
the  northwest  corner.  They  had  before  them, 
in  their  deliberations,  maps  of  the  city,  show- 
ing the  boundaries  of  the  district  and  the 
description  of  each  lot  and  ]?ucel  of  land 
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therein,  as  well  as  a  copy  of  the  cotinty  as- 
sessment list,  showing  the  value  for  which  the 
lands  were  assessed  for  taxes.  They  did  not 
pretend  to  know  the  actual  market  value  of 
each  tract  of  land,  but  were  personally  ac- 
quainted with  each  lot,  the  improvements 
thereon,  and  conditions  surrounding  it  Their 
testimony  shows  that  they  had  in  mind,  and 
considered  in  levying  the  assessment  of  ben- 
efits against  the  particular  tracts,  all  the  ele- 
ments that  can  be  considered  in  estimating 
the  value  of  lots  and  improvements. 

It  is  true  they  divided  the  district  into 
zones,  and  in  the  residential  portion  north 
of  Ninth  street,  where  the  streets  were  nar- 
row, and  the  houses  not  so  valuable,  and  the 
lots  virtually  of  the  same  dimensions,  esti- 
mated the  benefits  to  accrue  upon  the  lots 
of  like  size  and  condition  In  the  same 
amount ;  that  they  divided  the  improvements 
thereon,  with  which  they  were  familiar,  into 
certain  classes,  considering,  in  assessing 
them,  the  benefit  against  the  land  that  It 
would  result  in  a  certain  amount  to  the  Im- 
provement thereon,  ranging  from  $25  to  $125, 
according  to  the  kind  and  value  of  such  im- 
provement They  likewise  estimated  an  ad- 
ditional benefit  to  such  lots  of  $6  for  the 
cost  of  curbing,  where  none  had  already  been 
put  down.  In  the  zone  south  of  Ninth  street, 
where  the  houses  were  much  more  valuable 
and  the  streets  almost  double  the  width  of 
those  to  the  north,  a  different  basis  of  $300 
to  $350  to  the  lots  of  like  width  and  con- 
dition, with  an  estimate  of  from  $125  to  $700 
in  one  instance  to  accrue  from  the  value  of 
the  improvements  considered.  In  the  business 
district,  a  different  system  was  adopted ;  the 
property  being  more  valuable,  likewise  the 
improvements  and  of  an  altogether  different 
kind.  Here  they  considered  the  location 
of  the  property,  the  use  In  which  It  was  be- 
ing employed,  and  its  value  therefor,  and 
estimated  the  benefits  in  such  manner  as 
would  in  their  opinion  make  it  as  nearly  equi- 
table, equal,  and  uniform  as  could  be  arriv- 
ed at  in  the  Judgment  of  business  men  of 
long  experience  and  accurately  and  intimate- 
ly acquainted  with  the  property  and  condi- 
tions existing. 

The  a.ssessment  against  the  railroads,  their 
lands  and  trackage,  was  made  in  a  lump  sum, 
it  was  true ;  but  the  assessors  each  testified 
that  they  were  familiar  with  the  lands  south 
of  Front  and  Broad  streets  belonging  to  the 
railroad  company  and  the  railroad  tracks 
thereon,  and  that  in  assessing  the  benefits 
they  took  into  account  the  situation  of  the 
lands  and  tried  to  make  the  assessment  equi- 
table and  equal,  so  far  as  the  land  was  con- 
sidered, as  that  on  the  opposite  side  of  the 
street  occupied  by  business  houses.  They 
also  took  into  consideration  the  value  of  the 
railroad  tracks,  but  not  the  franchise,  and 
that  they  did  not  assess  the  benefits  sepa- 
rately of  the  different  railways  occupying  the 
lands  «ritb  their  tracks,  having  made  an  as- 


sessment of  the  entire  benefit  to  accnie  to 
all  of  it,  and  the  railroads  having  agreed  to 
the  Justice  of  the  assessment  and  to  an  ap- 
portionment thereof  between  themselves, 
which  was  considered  desirable  by  the  asses- 
sors, who  did  not  definitely  know  what  par- 
ticular improvement  belonged  to  eadi  of  said 
companies. 

It  Is  also  complained  that  a  contract  was 
made  by  the  commissioners  of  the  district 
with  the  railroad  companies  for  the  pavins 
of  Front  street,  upon  whldi  their  tracks  are 
located  and  adjoining,  where  on  the  south 
much  of  their  property  is  situated,  agreeing 
to  credit  the  entire  amount  of  tlie  assessed 
benefits  upon  the  contract  price  for  the  inve- 
ment,  and  that  this  was  considered  by  the  as- 
sessors in  the  making  of  the  assessment  of 
benefits,  as  well  as  the  fact  that  a  franchise 
was  also  to  be  granted  by  the  dty  to  the 
railroads  for  operation  of  tracks  along  Front 
street  in  consideration  thereof.  The  asses- 
sors denied  having  taken  these  matters  into 
consideration  in  assessing  the  benefits  against 
the  property  of  the  railroads,  and  tliat  the 
benefits  assessed  were  in  any  way  affected 
thereby. 

While  the  assessors  did  not  know  tbe  mar- 
ket value  of  all  the  particular  pieces  of  prop- 
erty in  the  district,  they  knew  the  value  in  a 
general  way,  and  that  proper^  in  certain 
localities  was  much  more  valuable  than  that 
In  others,  and  all  the  elements  going  to  make 
up  such  valuation  and  difference,  ^nils  is 
nowhere  disputed.  It  cannot  be  fairly  said 
that  the  assessment  of  benefits  was  made 
arbitrarily,  and  amounted  to  but  an  apportion- 
ment of  the  cost  of  the  improvement,  made 
without  regard  to  the  value  of  the  lands  and 
the  benefit  to  accrue  from  the  improvement 
to  be  constructed.  In  Kirst  v.  Street  Im- 
provement Dist,  86  Ark.  1.  109  S.  W.  526^ 
the  court  said: 

"The  statute  reauires  the  board  to  aaseaa  the 
value  of  the  benefit  to  accrue  to  each  piece  at 
property.  •  •  •  This  means  that  the  asses- 
sors shall,  from  thrir  knowledge,  experience,  ob- 
servation, and  judgment,  make  a  fair  and  just 
estimate  of  tbe  benefit  which  each  particnlar 
piece  of  property  will  receive  by  reason  of  the 
miprovemeut" 

It  Is  also  well  known  and  generally  recog^ 
nlsed  that  the  assessment  of  fatnre  bene- 
fits is  largely  a  matter  of  estimate,  and  to 
ac»ne  extent  speculative,  iepaidiag  chiefly 
upon  the  opinion  of  men  of  sound  Judgment 
to  determine  what  the  future  benefits  will 
probably  be;  and  It  is  recog^hsed  that  it 
is  impossible  to  find  an  exact  standard  for 
the  measurement  thereof  In  advance  ot  tbe 
improvement  constructed,  and  the  law  does 
not  require  of  the  assessors  the  unattainable. 
St  L.  &  S.  F.  R.  C!o.  V.  Ft  Smith  &  Van 
Buren  Bridge  Dist.,  113  Ark.  493,  168  &  W. 
1066.  The  assessment  made  by  the  board 
may  not  have  resulted  in  exact  equality  and 
fairness  to  every  landowner,  but  a  great  area 
with  varying  conditions  and  Improvement 
was  included  In  the  dlatxlct,  and,  aa  already 
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Bald,  It  was  not  to  be  expected  that  aome  in- 
eqnallties  and  Injoatloea  mit^t  not  resnlt, 
wMdt  could  be,  and  manr  at  whldi  were  In 
tact,  oorrected  upon  being  eaUed  to  the  at- 
tention of  tbe  board  and  oemmloalanero.  The 
whole  testliaony  conaideTed,  In  the  light  of 
the  requirements  of  the  law  relating  to  the 
establlahment  of  improvement  dlatricts,  this 
court  Is  not  able  to  say  that  the  findings  of 
the  chancellor  are  not  anstained  by  the  pre- 
ponderance of  the  testimony. 

[2]  It  was  next  alleged  that  tbe  bounda- 
ries of  the  district  were  not  sufllclently  def- 
initely described,  and  that  It  should  hare 
been  adjudged  void  because  of  such  uncer- 
tainty. There  is  no  claim  made  that  the  dis- 
trict as  petitioned  for,  organized,  and  as  de- 
scribed In  the  publication  of  the  wdlnance 
estabUfibing  It  varies  In  any  way;  the  con- 
tention being  only  that  Its  boundaries  are 
not  sufficiently  defined  in  two  particulars, 
as  follows: 

"After  the  description  reaches  the  north 
boundary  line  of  the  northeast  quarter  of  block 
10  of  <  witherspoon's  addition,  it  continues: 
^Thence  south  alontr  the  center  of  the  alleys  In 
block  0  and  block  14  of  Deutachman's  3rd  addi- 
tion, and  block  3  and  block  6  of  KeUey  &  Bram- 
ble's addition,  to  the  north  boundair  line  of 
the  northeast  quarter  of  block  10  of  Wither- 
spoon's addition  to  the  city  of  Texarkana,  Ar- 


"  'Thence  east  along  the  north  prqpertyUne  of 
the  northeast  quarter  of  said  lot  10  of  Wither- 
spoon's addition  and  along  tbe  north  property 
Ime  of  lot  12  in  blodt  1  of  H.  A.  Mann's  addi- 
tion to  the  center  of  the  alley  in  said  block  1 
of  H.  A.  Mann's  addition.' 

"  "Thence  south  along  the  centers  of  the  alleys 
in  block  1  and  2  of  H.  A.  Mann's  addition  and 
through  tbe  all«r  in  block  2  of  Peek's  addition 
to  the  center  Of  Ninth  street' 

"And  further:  'Thence  south  across  Ninth 
street  and  through  the  alleys  in  block  16  and 
block  21  and  block  87  and  bl0(^  42  of  the  city 
of  Texarkana,  Arkansas,  to  tbe  center  of  the  iS- 
ley  in  block  1  of  B.  N.  Maxwell's  Second  addi- 
tion to  the  said  city  of  Texarkana,  Arkansas. 

"  Thence  east  along  the  center  of  the  alley  in 
said  E.  N.  Iflaxwell's  Second  addition  to  a  point 
opposite  the  ea^t  boundary  line  of  lot  7,  in  block 
1,  of  El.  N.  Maxwell's  addition. 

"  Thence  south  along  the  said  east  boundary 
line  of  lot  7  in  block  1,  in  B.  N.  Maxwell's  Sec- 
ond addition,  and  along  tbe  east  boundary  line 
of  lot  2  in  block  2  of  said  K.  N.  Maxwell's  Sec- 
ond addition  to  the  center  of  tbe  alley  in  said 
bkxA  2  of  £.  N.  Maxwell's  Second  addition.' " 

It  will  be  observed  that  in  the  middle  par- 
agraph of  the  first  description  the  line  con- 
tinues east  along  the  north  property  line  of 
tbe  northeast  quarter  of  said  lot  10  of  With- 
erspoon's addition,  instead  of  block  10,  as 
was  tbe  fact,  and  as  shown  by  the  descrip- 
tion. In  the  first  paragraph,  reaching  the 
northeast  quarter  of  block  10,  the  descrip- 
tion refers  to  said  lot.  Instead  of  block,  and 
Is  apparently  a  clerical  error  when  the  whole 
description  Is  read  together. 
18S  &W.-48 


It  was  farther  shown,  by  comparison  with 
the  dty  map,  that  th«re  is  or  wba  no  lot  10 

in  Witherspoon's  addition,  and  the  word 
"said"  before  "lot  10"  xefen  neoeasarUy  to 
something  already  mentioned.  It  means 
aforesaid;  before  mentioned.  84  Gyc.  182S. 
It  has  also  been  defined  as: 

"A  word  of  reference  to  what  has  been  already 
spoken  of  or  specified,  and  if  there  is  a  question 
as  to  which  of  the  antecedent  things  or  proposi- 
tions specified  is  referred  to,  it  is  generally  held 
to  refer  to  the  last  of  such  antecedent  proposi- 
tions  or  things.  Hinricbsen  v.  Hinricbsen,  172 
lU.  462.  465,  BO  N.  E.  wS^ 

It  is  obvious,  from  the  description  and  the 
use  of  the  word  "said,"  that  "block"  was 
meant  and  intended  to  be  used  Instead  of 
"lot";  the  mistake  being  a  clerical  mispri- 
sion. 

[3]  In  the  middle  paragraph  of  the  sec- 
ond part  of  the  description  above  set  out  It 
appears  that  the  word  "second"  Is  omitted 
In  the  last  line  designating  the  addition. 
The  boundary  line  as  shown  by  the  first 
paragraph,  after  reaching  the  center  of  the 
alley  of  block  1  of  E.  N.  Maxwell's  Second 
addition  to  the  city  of  Texarkana,  Ark.,  con- 
tinues thence  along  the  center  of  the  alley 
In  said  E.  N.  Maxwell's  Second  addition  to 
a  point  opposite  to  the  east  boundary  line  oi 
lot  7  In  blodtc  1  of  B.  N.  Maxwell's  addition, 
thence  along  the  said  east  boundary  line  to 
lot  7  In  block  1  in  B.  N.  Maxwell's  Second 
addition,  etc.  There  is  In  fact  an  B.  N.  Max- 
well's addition  to  the  city;  but,  as  shown,  a 
line  could  not  run  east  along  the  center  of 
the  aUey  of  block  1  In  B.  I^.  Maxwell's  Sec- 
ond addition  to  a  point  0M>0Blte  the  east 
boundary  line  of  lot  7  In  block  1  of  B.  N. 
Maxwell's  addition,  and  it  is  apparent,  from 
the  expressions  used  both  before  and  after, 
that  the  word  "Second"  Is  omitted  by  Inad- 
vertence from  "B.  N.  Maxwell's  addition"  In 
said  paragraph — ^It  being  clearly  apparent, 
from  the  conditions  existing  and  the  de- 
scription beiore  and  after,  that  It  was  a  cler- 
ical omission. 

a%e  circumstances  all  show  nnmlstakably 
the  Intention  to  locate  the  line  through  the 
center  of  the  alley  in  block  1  of  E.  N.  Max- 
well's Second  addition  to  the  east  boundary 
line  of  lot  7  In  said  block  1  thereof,  and 
there  was  no  such  uncertainty  about  the  de- 
scription as  to  prevent  the  property  intend- 
ed to  be  tndnded  from  being  definitely  and 
certainly  ascertained.  The  description  was 
sufficient  to  Identify  the  lands  included  in 
the  district  and  give  notice  to  the  owners  oi* 
their  assessments,  and  said  owners  could  not 
have  been  misled  by  it  into  condndlng  that 
their  lands  were  not  so  included. 

We  find  no  prejudicial  error  In  the  record, 
and  the  Judgment  is  affirmed. 
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CONCORDIA  FIRB   INS.  CO.  et  kL  T. 
MITCHELIi.     (No.  168.) 
(Supreme  Court  of  Arkansas.     Feb.  21,  1916.) 

1.  Prirctfal  ard  Aqbrt  9=»121  —  Bbtab- 
usHUENT  or  Agenot  —  Dkocabations  of 

Agent. 

While  the  existence  of  an  agency  cannot  be 
established  by  proof  of  the  acts  and  declarations 
of  the  agent,  an  agent  is  com{)etent  to  testify 
to  his  own  agency,  and  so  a  fire  insurance  agent 
may  establish  by  his  testimony  the  scope  of  his 
agency. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Aj'ent,  Cent  Dig.  §{  41&-415;   Dec.  Dig.  «=> 

2.  Inscbancb    «s>92— Fibb   InscBANOK— Ac- 
tions—Evidxrcb. 

In  an  action  on  a  fire  policy,  evidence  Jield 
to  warrant  the  jury  in  tinding  that  the  solicit- 
ing agent  was  required  to  report  losses,  and 
that  die  insured  was  warranted  in  relying  on 
such  agent's  representations  as  to  the  authority 
of  one  introduced  as  an  adjuster. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {  122;    Dec.  Dig.  «=>92.] 

3.  Insubance    «=>556(1)— Fibb    Insubancb— 
Actions. 

Where  an  agent  authorized  to  solicit  and 
write  fire  insurance  and  required. to  report  losses 
represented  to  insured  that  the  person  whom  he 
introduced  was  an  adjuster,  the  insurer  is  bound 
by  the  purported  adjuster's  waiver  of  proofs  of 
loss  other  than  an  itemized  list  of  property  de- 
stroyed ;  the  soliciting  agent  apparently  acting 
within  the  scope  of  bis  authority. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  {{  1874,  1376,  1377 ;  Dee.  Dig.  «=» 
556(1).J 

Appeal  from  Circuit  Court,  Hempstead 
County;    Geo.  R.  Haynie,  Judge. 

Actions  by  J.  W.  Mitcbell  against  tbe  Con- 
cordia Fire  Insnrance  Company  and  another, 
which  were  consolidated.  From  a  judgment 
for  plaintifF,  defendants  appeal.    Afiirmed. 

Alle©  Hughes  and  W.  W.  Hughes,  both  of 
Memphis,  Tenn.,  for  appellants.  Steve  Car- 
rigan,  Jr.,  of  Hope,  and  L.  F.  Mouioe,  of 
Washington,  Ark.,  for  appellee. 

SMITH,  J.  Appellee,  who  was  doing  busi- 
ness as  the  Rustic  Novelty  Company,  brought 
suits  against  tbe  appellant  Insurance  com- 
panies on  certain  policies  of  insurance  cov- 
ering property  which  was  destroyed  by  Are 
on  July  11,  1614.  There  was  prayer  for  tlie 
amounts  of  the  policies  and  tbe  statutory 
penalty  and  for  attorney's  fees.  Separate 
suits  were  filed  against  each  of  tbe  com- 
panies, but  the  same  issue  is  involved  in  each 
case,  and  the  cases  ,were  consolidated  and 
tried  together. 

No  question  is  made  as  to  the  occurrence 
of  the  fire  or  tlie  extent  of  tbe  loss.  The 
policies  sued  on  are  standard  form  policies, 
and  each  of  them  contained  the  usual  require- 
ment that  tbe  insured  shall,  in  the  event  of 
loss  sustained  by  fire,  make  due  proofs  of 
loss  to  the  insurer  within  60  days  thereafter, 
and  provides  that,  in  case  this  is  not  done, 
the  policy  shall  become  void. 

Appellee   does   not   claim   to  have   made 


proofs  of  loss,  and  the  question  In  the  case 
is  whether  that  requirement  has  been  waiv- 
ed. Immediately  after  tibe  fire  appellee  re- 
ported the  lo«8  to  one  C.  B.  Foster,  who  wu 
engaged  in  tbe  insurance  boslnees  under  the 
name  of  tbe  Hempstead  County  Insurance 
Agency,'  whidi  agency  bad  written  both  poli- 
cies. Some  time  thereafter  E\>ater  called  np- 
on  appellee,  in  company  with  a  stranger  to 
appellee,  but  who  was  introduced  by  Foster 
as  Mr.  Casey,  tbe  adjuster  for  tbe  insurance 
companies,  who  had  come  to  adjust  appel- 
lee's loss  under  said  policies.  Relying  upon 
this  representation  of  Foster,  appellee  took 
Casey  to  the  scene  of  tbe  Are  and  directed 
him  to  tlie  night  watchman  who,  was  in 
charge  of  the  insured  property  at  the  time 
of  the  Are,  and  then,  upon  Casey's  further 
request,  furnished  and  delivered  to  him  an 
itemized  list  of  the  property  lost  in  said  fire 
and  the  value  of.  each  article  lost  There- 
niKin  Casey  expressed  himself  as  satisfied 
with  tbe  proof  of  loss,  and  Informed  appellee 
that  settlement  would  be  made  with  him 
within  the  course  of  a  short  time.  Appellee 
then  Inquired  of  Casey  if  anything  addition- 
al was  required,  and  was  advised  that  noth- 
ing else  was  necessary,  and  that  tbe  showing 
made  was  sufficient  Besting  on  this  assur- 
ance, appellee  made  no  other  proof  of  loss, 
but  on  September  2d  wrote  a  letter  to  one 
H.  B.  Hart,  of  Memphis,  Tenn.,  an  adjuster 
of  tbe  appellant  companies,  requesting  an 
early  settlement  of  bis  loss,  but  Hart  made 
no  reply  to  this  letter  until  September  15th, 
which  was  after  the  expiration  of  the  60 
days  allowed  for  the  proof  of  loss. 

It  was  not  denied  that  Foster  was  appel- 
lant's agent,  and  that  he  wrote,  signed,  and 
delivered  the  policies  to  appellee;  nor  Is  It 
denied  that  he  introduced  Casey  as  the  ad- 
juster who  was  there  fOr  the  purpose  of  ad- 
justing appellee's  loss.  It  is  Insisted,  how- 
ever, that  the  proof  in  regard  to  Foster's 
agency  shows  that  the  extent  of  his  authori- 
ty was  to  scdictt  Insurance,  issue  policies, 
and  collect  premiums,  and  that  he  had  no 
authority  to  adjust  losses,  and  none  to  waive 
proof  of  loss,  and  that  be  bad  no  power, 
therefore,  to  bind  the  companies  by  his  act 
in  presenting  Casey  to  appellee  as  an  adjus- 
ter, and  that  the  evidence  in  regard  to  Fos- 
ter's conduct  is  hearsay,  and  that  it  was  in- 
competent to  establish  the  fact  of  agency,  or 
the  extent  of  the  agency,  by  proof  of  tbe  dec- 
larations of  the  alleged  agent,  or  his  con- 
duct in  assuming  to  act  as  such,  and  that  er- 
ror was  committed  in  admitting  proof  of 
the  acts  and  declarations  of  Casey. 

Certain  officers  of  the  insurance  comtiany 
gave  testimony  which  circumscribed  Foster's 
authority  to  the  matters  above  stated,  but 
Foster  himself  testified  that.  In  addition  to 
his  duties  to  receive  applications  for  insur- 
ance, fix  rates,  countersign  policies,  deliver 
and  renew  policies  of  insurance,  it  was  also 
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a  part  of  his  duties  under  his  agency  to  noti- 
fy the  companies  of  losses. 

In  the  case  of  Citizens'  Fire  tns.  Oo.  t. 
Lord,  100  Ark.  212,  189  S.  W.  1114,  It  was 
said  that  a  local  agent  who  has  power  to 
effect  insurance,  countersign  policies,  and 
collect  premiums  had  also  prima  fade  pow- 
er to  waive  proof  of  loss.  But  appellants 
Insist  that  no  such  presumption  exists  here, 
for  the  reason  that  It  now  affirmatively  ap- 
pears that  Foster,  the  agent,  had  no  such 
authority;  and  It  Is  farther  insisted  that 
there  is  no  competent  evidence  to  show  any 
waiver  by  Casey  or  any  agency  by  him  for 
any  purpose. 

[1-31  It  Is,  of  course,  well  settled  Hiat  the 
existence  of  an  'agency  cannot  be  establish- 
ed by  proof  of  the  acts  and  declarations  at 
the  agent;  but  It  Is  equally  as  well  estab- 
lished that  the  agent  himself  may  prove  his 
agency.  Foster  proved  his  own  agency;  In 
fact,  for  some  purposes  It  Is  admitted,  and, 
this  agency  having  been  shown  and  admitted, 
appellants  became  liable,  not  only  for  all  of 
the  acts  which  were  within  the  actual  scope 
of  his  authority,  but  for  those  also  which 
were  within  the  apparent  scope  of  his  au- 
thority. A  similar  question  was  Involved  in 
the  recent  case  of  St  Louis,  Iron  Mountain 
&  So.  B.  Co.  V.  Nunley,  179  S.  W.  369.  There 
a  loss  was  sustained  by  Nonley,  of  which  It 
was  necessary  to  give  notice  within  the  time 
limited  by  a  contract  of  shipment.  Nunley 
was  directed  by  an  admitted  agent  to  re- 
port the  loss  at  the  office  of  an  agent  who  had 
authority  to  adjust  such  losses.  Nunley  re- 
paired to  this  office,  where  he  met  a  young 
man  who  was  In  charge  of  It,  and  entered 
Into  negotiations  with  him  for  the  adjust- 
ment of  his  loss,  and  he  and  the  young  man 
examined  the  Injured  stock  for  that  purpose. 
This  young  man  admitted  the  liability  of  the 
railway  company  and  promised  a  settlement 
On  behalf  of  the  railway  company  It  was 
Shown  that  the  young  man  was  only  the  ste- 
nographer in  the  office  of  the  adjustlDg  agent, 
and  that  he  had  no  authority  for  his  action. 
But  we  there  said  that.  Inasmuch  as  the 
young  man  had  been  left  In  charge  of  the 
office  by  the  person  whose  duty  It  was  to 
settle  such  claims,  and  had  actually  entered 
Into  negotiations  looking  to  a  settlement,  the 
Jury  were  warranted  In  finding  that  he  had 
such  authority.  So  here  Foster  testified  as 
to  his  own  agency  and  as  to  its  scope.  Pre- 
sumptively he  had  the  power  to  waive  the 
proof  of  loss.  His  agency  having  been  es- 
tablished by  competent  evidence,  the  Insur- 
ance companies  became  liable  for  his  acts 
and  declarations  within  both  the  scope  and 
the  apparent  scope  of  his  agen'cy.  It  was 
therefore  competent  to  prove  Foster's  Intro- 
duction of  Casey  as  an  adjusting  agent,  and 
consequently  also  to  prove  Casey's  statement 
that  all  the  proof  bad  been  furnished  which 
would  be  required. 


We  think  the  Jury  were  warranted  In  find- 
ing that  appellee  had  the  right  to  rely  on 
Foster's  statement  as  being  at  least  within 
the  apparent  scope  of  his  authority,  and  the 
proof  of  his  acts  within  this  scope  was  there- 
fore admissible.  2  C.  J.  5T0.  And,  if  Fos- 
ter's acts  were  within  the  apparent  scope  of 
his  authority,  then  It  Is  Immaterial  whether 
Casey  was  an  agent  or  not,  or  whether  he'  hhd 
authority  to  waive  proof  of  loss' or. net  pro- 
vided appellee  believed.  Foster's  statements, 
and  relied  upon  them.  If  appellant's  agent 
falsely  represented  that  Casey  was  an  ad- 
juster, when  he  was  not,  then  the  principal 
must  suffer  the  loss  occasioned  by  his  agent's 
false  statement,  and  not  the  person  to  whom 
the  agent  made  the  false  statement,  where 
the  authority  to  make  the  statement  was 
within  the  apparent  scope  of  the  agent's  du- 
ties. It  might  be  said,  however,  that  the  only 
proof  which  the  appellants  offered  that  Casey 
was  not  an  adjuster  was  that  of  the  adjus- 
ter Hart,  who  testified  that  the  adjustment 
of  this  loss  was  placed  in  his  hands,  and 
that,  to  avoid  conflict,  a  second  adjuster  Is 
never  appointed  without  notification  of  that 
fact  to  the  first  adjuster,  and  that  no  such 
notice  was  ever  given  him ;  but  on  his  cross- 
examination  Hart  admitted  that  an  adjuster 
named  Casey  had  been  at  work  on  this  loss, 
but  he  did  not  give  the  source  of  his  Informa- 
tion. 

Instructions  were  asked  by  the  parties  to 
this  litigation  presenting  their  respective 
views,  and  exceptions  were  saved  by  appel- 
lants to  the  action  of  the  court  in  refusing 
to  give  various  instructions,  and  In  giving 
others.  But  the  instructions  given  conform- 
ed to  the  views  here  expressed. 

Finding  no  error  In  the  Judgment,  it  is  af- 
firmed. 


SCHMBLZEL  v.  BRADFORD.    (No.  228.) 
(Supreme  Court  of  Arkansas.    March  6,  1916.) 

1.  Apfbai.  and  Ebbob  «=9928(2)  —  Mattkbs 
Reviewabi*— Rkcobd   on   AppeaIt— Suffi- 

CIKNOT. 

Where  instroctions  complained  of  are  not 
abstracted,  it  will  be  presumed  that  the  issues 
were  properly  submitted  to  the  Jury  on  correct 
instructions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  S750;  Dea  Dig.  «=» 
028(2).] 

2.  Appxai,  akd  Kbbob  «=»702(1)  —  Matteks 

REVIEWABUE— SUFFICIXNCT     OF     ReCOBD. 

Where  specific  instructions  complained  of 
are  set  out,  bat  the  entire  instructioDB  do  not 
appear,  the  court  cannot  say  whether  error  was 
committed  in  giving  the  specific  instructions. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2936-2938 ;  Dec.  Dig.  «= 
702(1).] 

8.  New  Tbiai.  «=»102  —  Gbounds  —  Newlt 
DiscovEBEO  Testtmont— Chabacteb  of  Tes- 
TiMONT— Diligence. 

New  trial  cannot  properly  be  granted  upon 
the  ground  of  newly  discovered  evidence  that 
scars  claimed  to  have  beoi  caused  by  defend- 
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ant's  BtriUiie  plaintiif  with  a  whip  antedated 
the  alleged  assault,  where  the  defendant  had 
lived  in  the  same  community  with  the  plaintiff 
for  a  number  of  ^ears,  and  auch  evidmce  was 
araJlable  at  the  trial ;  no  diligence  being  shown. 
[Ed.  Note,— For  other  cases,  aee  New  Trial, 
Oent.  Dig.  i§  207,  210-214;  Dec  Dig.  <S=»102.] 

Appeal  from  Olrcnlt  Ooart,  Oariand  Coun- 
ty; JefF.  T.  Cowling,  Judge. 

Action  bj  W.  R.  Bradford  against  George 
Sidunelsel.  Jmdgment  for  plaintiff,  and  de- 
fendant appeals.    AfiLnned. 

This  anpeal  comes  from  a  Jndgment  In 
favor  of  appellee  for  $100  damages  for  as- 
saolt  and  battery  by  appellant  striking  him 
with  a  bnggy  whip.  Tbe  complaint  alleges 
that  the  defendant  did  anlawfnlly  and  mall- 
ciously  assault  and  strike  tbe  plaintUT  across 
tbe  face  with  a  buggy  whip,  and  as  a  result 
thereof  plaintiff's  face  was  cut  and  bruised 
and  i>ermanently  scarred  and  disfigured; 
that  be  suffered  great  pain  of  body  and  mind, 
eta  The  answer  was  a  specific  denial  of 
each  allegation  of  the  complaint.  It  appears 
from  the  testimony  that  appellee  called  to 
appellant  as  he  was  driving  along  the  street, 
in  the  city  of  Hot  Springs,  in  his  buggy,  to 
ask  an  explanation  about  a  bill  received  from 
him.  A  dispute  arose,  and  appellee  called  ap- 
pellant a  "damn  liar,"  whereupon  appellant 
struck  him  across  the  face  three  times  with 
bis  buggy  whip  and  drove  away.  Blood  flow- 
ed from  the  cuts  on  his  face  and  eye  made  by 
the  whip.  He  was  attended  once  by  a  pby- 
sician,  but  lost  no  time  from  his  work  on 
account  of  tbe  injury.  He  exhibited  scars  on 
bis  face  to  the  Jury,  wbldi  he  stated  re- 
sulted from  tbe  blows.  Tbe  appellee  said  he 
struck  at  appellant  when  it  appeared  to  him 
he  was  going  to  Jump  into  the  buggy  and  at- 
tack him,  but  did  not  think  the  whip  reached 
him. 

S.  W.  Leslie,  of  Hot  Springs,  for  appellant 
Arthur  Cobb  and  A.  J.  Murpliy,  of  Hot 
Springs,  for  appellee. 

KIBBT,  3.  (after  stating  tbe  facts  as 
above).  [1,21  Appellant  contends  that  the 
court  erred  In  the  instructions  given  to  tbe 
Jury,  but  the  instructions  are  not  abstracted, 
and  this  court  will  assume  that  the  issues 
were  properly  submitted  to  the  Jnry  upon  cor- 
rect instructions.  Although  he  assigns  cer- 
tain errors  of  the  court  in  giving  instruo- 
tioDs  and  sets  out  the  particular  instmo- 


tioos  eomplained  of,  be  does  not  attempt  to 
abstract  all  the  instmctionB  glTen,  and  nnder 
this  condition  tbe  coart  is  tinable  to  aj 
whether  error  was  committed  In  the  givtaic 
thereof. 

This  court  Indnlges  the  presnmptlin,  when 
the  abstract  fails  to  set  out  all  the  instrM- 
dons  given,  that  the  trial  ooutt,  in  lefasfav 
to  give  a  particular  Instmction  asked,  em- 
mitted  no  error  and  covered  tlie  point  with 
an  instruction  given,  and.  In  tbe  abaoioe  of 
su(^  an  abstract  setting  oat  all  tbe  inttrw- 
tl<»is,  that,  onless  the  paitlcnlar  Instnictlooi 
oomplaloed  of  are  so  Inherently  defecdic 
that  they  could  not  be  cored  by  others,  prop- 
er instructions  were  givoi  curing  the  ernn 
in  those  complained  of.  Harreiwm  t.  BnRkt 
Springs  Electric  Co.,  181  S.  W.  022. 

It  does  not  appear  from  the  instnietioai 
called  to  the  attention  of  this  court  that  tbe; 
are  so  inherently  defective'  that  they  coold 
not  have  been  cured  by  other  Instmctioni 
given,  and  any  error  therein  contained  wlU 
be  presumed  to  have  been  eliminated  by  prop- 
er instructions. 

[S]  Tbe  next  assignment  is  that  the  court 
erred  In  refusing  to  grant  a  new  trial  be- 
cause of  newly  discovered  testimony,  in  tbe 
aflldavlts  submitted  with  tbe  motion,  it  wu 
stated  that  tbe  affiant  had  knovrn  tbe  ap- 
pellee for  some  time  in  the  dty  of  Hot 
Springs,  that  he  had  a  scar  across  his  face 
betote  the  dlfficnlty  with  appellant,  which 
was  caused  by  another  man  strlldng  him  la 
the  face  with  a  pair  of  pliers.  One  affiant 
said  be  bad  noticed  the  scar  across  his  face 
and,  as  he  was  a  Hnpmnn,  sappoaed  It  bad 
been  caused  by  a  hot  wire.  These  affianta 
aU  stated  that  the  scar  was  on  appellee's  tvs 
before  the  difficulty  with  appellant  Appel- 
lee bad  lived  in  the  dty  of  Hot  Sprlngi  for 
some  time,  as  well  as  the  persons  who  made 
the  affidavits,  and  tbe  complaint  alleged  tbat 
appellee's  face  was  permantaitly  scarred  and 
disfigured  by  the  blows  of  the  whip  In  ^ 
hands  of  appellant  patting  him  upon  notice 
of  what  he  might  expect  the  proof  to  sho«, 
and  the  trial  court  doubtless  condnded  tbat 
no  sufficient  excuse  was  shown  for  not  pro- 
ducing, or  diligence  in  not  iwocnrlnK  tiie  te*- 
timony  of  said  witness  at  the  trlaL  No  abase 
of  discretion  Is  shown  In  the  denial  of  fi* 
motion. 

Finding  no  prejudicial  error  In  tbe  mxti, 
the  Jndgment  is  affirmed. 
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TBXAS  &  P.  BT.  OO.  r.  McMILLDN  et  «L* 
(No.  6200 

(Court  of  CXtU  AppefUa  of  Texas.     BI  Paao. 

F)el>.  17, 1916.    Rehearing  Denied 

March  9,  1&1&) 

1.  CABBms   «3d2S8  —  Cahbiaob   or   Lira 
Stock— AonoHa—BTiDXNOB. 

Testimony  as  to  the  condition  of  horses 
when  received  at  their  destination  Is  admissible 
in  an  action  for  damages  for  rough  handling 
and  undue  confinement  against  a  railroad  com- 
pany, which  carried  the  animals  only  part  of 
their  journey,  and  which  limited  its  liability 
to  carriage  on  its  own  line,  for  in  snch  case  the 
damages  must  be  determined  with  reference  to 
depreciation  in  ralue  to  the  horsea  at  point  of 
desdnalion. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i|  957-060;   Dec.  Dig.  «=>228.] 

2.  Cabbiebs   ^=3219    —   Gabbiaoe    or    Livx 
Stock- AonoRS— Daiiagbs. 

In  anch  eaae,  though  the  defendant  railroad 
company  limited  its  liabUity  to  damages  occur- 
ring on  its  own  line,  and  though  the  shipment 
was  an  interstate  one,  it  was  liable  for '  dam- 
ages caused  by  its  negligence,  thongh  such  dam- 
ages did  not  develop  until  after  the  animals 
were  delivered  to  the  connecting  carrier. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §{  950,  961 ;    Dec.  Dig.  «=»219.] 

8.  Cabbiebs   «s>228   —    Cabbiaok   or   lavi 

Stock— Actions— BviDBNCE. 

In  such  caae,  evidence  that  the  ahlpment 
had  a  good  run  after  being  delivered  by  defend- 
ant to  the  connecting  carrier  is  admissible, 
tending  to  show  that  the  Ic^  occurred  while 
the  horaes  were  in  defendant's  custody. 

[Eid.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  U  967-960;   Dec.  Dig.  «s>228.] 

4.  Gabbisbs   «s9aZ8  —   Cabbiaok   or   Litb 

Stock— Action  s— E  vidsrcb. 

In  an  action  for  damages  for  injuries  to  a 
shipment  ot  live  stock  conveyed  in  several  cars, 
where  the  animals,  after  deliver;^  to  destination, 
were  commingled  and  the  condition  of  all  waa 
about  the  same  evidence  of  the  condition  of 
animals. in  a  car  as  to  which  no  written  notice 
of  damages  was  served,  though  snch  notice  was 
a  condition  precedent  to  recovery,  is  admissible 
to  show  the  condition  of  the  animals  in  the  other 
cars. 

[Bd.    Note. — For    other    cases,    see    Carriers, 
Cent.  Dig.  §«  967-960;   Dec.  Dig.  <8=>>228.] 
Ok  Afpkai,  and  Bbbob  «=3S820>— Waivkb  or 

ESBBOBS— BVIOKHOX. 

Where  appellant's  own  witness  testified  as 
to  the  condition  of  the  animals  in  the  car,  as 
to  which  no  notice  was  filed,  any  error  In  receiv- 
iag  sneb  evidence  was  waived. 

[Ed.  N<Mte.— For  other  cases,  ase  Apesal  and 
Error,  Cent.  Dig.  U  3597,  8S98;  Dec.  Dig. 
*=»882(8).] 

flb  Appeal,  and  Ebbob  ®=>1063  —  Review  — 
HABMI.ES8  BJbbob— Evidence— Cube  bt  In- 

STBUCTIONS. 

Where  the  jui7  were  expressly  instrocted 
not  to  award  damages  for  injuries  to  the  ani- 
mals in  the  car  as  to  which  no  notice  of  damages 
was  filed,  any  error  in  receiving  such  evidence 
was  harmlcaa. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4178-4184;  Dec.  Dig.  «=» 
1063.J 

7.  CABBiEBa   «=»228   —   Cabbiaok   or  Livs 
Stock— Actions — Mabket  Value. 

In  an  action  for  injnries  to  a  shipment  of 
Itoraes,  evidence  of  their  actual  value  at  the 
point  of  destination  is  admissible,  where  It  did 


not  appear  that  th«r  bad  any  mtaktt  valofe  at 
such  point 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Wg.  ii  957-060 ;   Dec.  Dig.  «=)228.] 

8.  Appeal  and  Ebbob  $=>1060  —  Review  — 
Haruless  Ebbob. 

Where  the  actual  value  of  horses  injured 
in  transit  was  the  same  aa  tfa^  market  value 
at  destination,  the  erroneous  receipt  of  evidence 
of  their  actual  value  was  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1068,  1069,  4153-4157, 
4166;   Dea  Dig.  «s9l060.]   . 

9.  LniiTATioN  or  Actions  <=>21— SHiPiamT 
or  LiivE  Shook— RtTNHiNQ  or  Statcte. 

The  four,  instead  of  the  two,  years'  statute 
of  limitations  applies  to  an  action  for  Injuries 
to  a  shipment  of  horses  in  transit 

[Ed.  Note.— For  other  cases,  see  limitatibn 
of  Actions,  Cent  Dig.  H  90-99 ;  Dec.  Dig.  «=» 

KX  0ABBIXB8  «s>218  —  Cabbiaok  or  Livb 
Stock— Notice  or  Claim. 

Where  a  bill  of  lading  required  the  ship- 

Sers  to  serve  notice  of  claim  for  injuries  to 
ve  stock,  tiie  consignee,  thou^  he  was  part 
owner  of  the  animals  and  joined  in  an  action  to 
recover  for  damages,  need  not  serve  snch  notice ; 
it  having  been  served  by  the  shipper. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  674-606,  927,  928,  933-«49;  Dec. 
Dig.  «=>218.] 

11.  Cabbiebs  «s>218  —  Cabbiaok  or  Livk 
Stock— Actions— Notice. 

Where  a  contract  for  the  shipment  of  live 
stock  required  the  shipper,  as  a  condition  pre- 
cedent to  any  right  of  action  for  loss  or  injury 
to  the  animals,  to  serve  written  notice,  setting 
out  In  detail  a  full  statement  of  losses  or  in- 
jnries and  the  amount  thereof,  which  was  for 
the  avowed  purpose  of  enabling  the  carrier  to 
investigate  and  settle  such  daim  before  suit, 
the  shipper  may,  in  an  action  for  injuriea  to  live 
stock,  recover  damages  in  excess  of  the  amount 
claimed  in  the  notice;  the  notice  being  merely 
to  afford  the  carrier  an  opportunity  to  investi- 
gate. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  »  674-696,  927,  928,  983-049;  Dec 
Dig.  «=»218.] 

12.  Cabbiebs  «=>211   —   Gabbiaoe  or  LiVK 
Stock — Confinement  or  Animals. 

The  federal  acts,  declaring  that,  save  un- 
der specified  circumstancea,  a  shipment  of  live 
stock  shall  not  be  confined  to  the  cars  for  more 
than  28  consecutive  hours,  did  not  abrogate  the 
duty  of  the  common  carrier  to  feed,  water,  and 
rest  the  animals  as  reasonable  necessity  might 
require,  but  merely  provided  a  maxim  beyond 
which  stock  could  not  be  confined;  therefore  a 
carrier  cannot  justify  its  act,  in  confining  stock 
without  food  and  water  for  an  unreasonable  pe- 
riod ot  time,  on  the  ground  that  it  was  within 
the  maxim  prescribed  by  statute. 

[Ed.  Note.— For  other  caaes,  see  Carriers, 
Cent  Dig.  U  92^-928 :    Dec.  Dig.  «=»21L] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty ;  Ballard  Coldwell,  Judge. 

Action  by  B.  D.  McMUlen  and  another 
against  the  Texas  A  PaciHc  Railway  Com- 
pany. From  a  judgment  for  plaintiffs,  de- 
fendant appeals.    Affirmed. 

Russell  &  GiUett,  of  El  Paso,  and  R.  & 
Thomp&on,  of  Dallas,  for  appellant  Jno. 
L.  Dyer,  C.  W.  Groom,  and  A.  R.  Grambllng, 
all  of  El  Paso,  and  R.  P.  Banies,  of  Albu- 
querque, N.  M.,  for  appellees. 
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HIGOIN8,  3.  Appellees  brought  tills  snlt 
against  appellant  to  recover  damages  to  four 
carloads  of  horses,  shipped  from  Silver 
City,  N.  M..  to  I4ve  Oaks,  Fla.,  via  El  Paso, 
Tex.,  and  New  Orleans,  La.  The  shipment 
moved  from  Silver  City  to  EI  Paso  over  the 
line  of  the  Atchison,  Tc^eka  &  Santa  F6 
Railway  Company:  thence  to  New  Orleans 
over  the  line  of  appellant;  thence  over  the 
Seaboard  Air  Line  to  Live  Oaks.  The  ship- 
ment moved  froD)  El  Paso  to  Live  Oaks  un- 
der a  separate  contract  Issued  by  appellant, 
whereby  it  agreed  to  transport  the  shipment 
from  El  Paso  to  New  Orleans,  en  route  to 
Live  Oaks,  and  which  limited  its  liability 
to  its  line  of  railway,  and  provided  that  Its 
part  of  the  contract  would  be  fully  perform- 
ed upon  delivery  or  tender  to  Its  next  con- 
necting carrier.  It  was  alleged  that  the 
shipment  was  handled  roughly  by  defendant 
between  the  .stations  of  Boyce  and  New  Or- 
leans in  Louisiana,  in  consequence  whereof 
the  animals  were  injured;  that  defendant 
confined  the  animals  in  cars  for  more  than 
28  hours  without  unloading  for  rest,  water, 
and  feed.  In  consequence  whereof  they  were 
injured ;  that  In  consequence  of  the  injuries 
80  received,  from  rough  handling  and  c<m- 
flnement  for  more  than  28  hours,  60  of  the 
grown  animals  and  13  colts  died  in  transit, 
or  when  delivered  at  Fair  Oaks,  or  within 
a  short  time  thereafter,  and  66  head  were  de- 
livered by  the  connecting  carrier  at  Fair 
Oaks  In  a  weakened,  emaciated,  bruised,  and 
wounded  condition.  Recovery  was  sought  only 
of  damages  alleged  to  have  resulted  to  the 
animals  by  reason  of  the  rough  handling  while 
in  appellant's  possession  and  the  confine- 
ment of  them  by  it  in  cars  for  more  than 
28  honrs.  The  diarge  of  the  court  so  lim- 
ited the  recovery. 

[1]  Error  is  first  assigned  to  the  admis- 
sion of  testimony  showing  the  condition  of 
the  animals  upon  delivery  at  Live  Oaks  by 
the  Seaboard  Air  Line.  The  evidence  was 
properly  admitted.  The  contract  under 
which  the  shipment  was  made  showed  Its 
ultimate  destination  to  be  Live  Oaks,  and  the 
measure  of  damage  was  controlled  by  the 
condition  and  value  of  same  upon  delivery 
at  Live  Oaks.  The  evidence  was  proper  for 
the  purpose  of  determining  the  measure  and 
extent  of  the  damage.  If  goods  are 
marked  and  known  to  the  carrier  to  be  des- 
tined to  a  point  beyond  the  terminus  of  its 
route,  and  such  carrier  becomes  liable  for 
a  loss  thereof  or  damage  thereto,  the  dam- 
ages will  be  estimated  with  roCerence  to 
the  market  value  at  the  ultimate  destina- 
tion. 3  Sutherland  on  Damages  (3d  Ed.) 
If  918,  932;  Railway  Co.  v.  Webb,  20  Tex. 
Civ.  App.  431,  49  S.  W.  530;  RaUway  Co. 
V.  Cunningham,  51  Tex.  Civ.  App.  368,  113 
S.  W.  768;  Railway  Co.  v.  White,  35  Tex. 
Civ.  App.  521,  80  S.  W.  641;  Railway  Co. 
v.  Stanley,  89  Tex.  43,  33  S.  W.  109;  Rail- 
way Co.  V.  McCarty,  82  Tex.  608,  18  S.  W. 
716. 


[2]  Appellant  having  accepted  the  ship- 
ment to  be  delivered  to  its  connecting  car- 
rier at  New  Orleans  for  transportation, 
thence  to  Live  Oaks,  It  became  liable  for 
any  damages  proximately  resulting  from  Its 
negligence,  although  the  loss  may  not  have 
devel<H>ed  until  after  the  goods  were  deliver- 
ed to  the  connecting  carrier,  and  this  is  true 
although  the  contract  between  the  consignor 
and  the  initial  carrier  provides  that  such 
carrier  shall  be  responsible  only  for  losses 
or  injuries  occurring  on  Its  own  lines,  and 
shall  be  relieved  from  liability  of  every  kind 
after  the  property  tran^)orted  by  it  has 
left  its  line.  Railway  Co.  v.  Herring,  24 
S.  W.  940;  Railway  Co.  v.  White,  35  Tex. 
Civ.  App.  521,  80  S.  W.  641;  Bllby  v.  Rail- 
way Co.,  184  Mo.  App.  644,  171  S.  W.  41; 
Whitnack  v.  Railway  Co.,  82  Neb.  464,  U8 
N.  W.  67,  19  L.  R.  A.  (N.  S.)  1011,  130  Am. 
St  Rep.  692 ;   4  Ruling  Case  Law,  332. 

The  admissibility  of  the  te&tlmony  for  this 
purpose  is  not  affected  by  the  fact  that  it 
la  an  Interstate  shipment,  and  the  contract 
limited  defendant's  liability  to  damages 
occurring  upon  its  own  line.  The  damages 
In  question  did  occur  upon  appellant's  line, 
and  it  is  liable  therefor.  It  does  not  occur 
to  us,  tliat  its  liability  in  this  respect  would 
be,  in  any  wise,  affected  by  the  fact  If  it 
was,  as  appellant  contends,  an  Intermediate 
carrier.  However  this  may  be,  it  appears 
that  the  shipment  to  El  Paso  from  Silver 
City  was  an  Independent  transaction,  and 
upon  a  distinct  and  separate  contract,  and 
under  the  contract  by  whi(^  the  shipment 
moved  from  El  Paso  to  Live  Oaks,  the  ap- 
pellant was  the  initial  carrier,  as  is  shown 
by  the  statement  of  the  contract  as  above 
made.  What  is  said  above  disposes  likewise 
of  the  fifth  and  ninth  assignments. 

[)]  Under  the  third  assignment,  complaint 
is  made  of  the  admission  of  testimony,  show- 
lug  that  the  shipment  had  a  good  mn  be- 
tween New  Orleans  and  Live  Oalcs.  In  this 
there  was  no  error.  The  evidence  showing 
that  the  horses  were  transported  only  on  the 
lines  of  the  railway  belonging  to  the  defend- 
ant, from  El  Paso  to  New  Orleans,  and  from 
New  Orleans  to  Live  Oaks,  Fla.,  over  the 
Seaboard  Air  Une,  and  plaintiffs  having 
predicated  the  cause  of  action  on  account  of 
the  negligence  of  the  defendant  operating 
Its  train  beyond  Boyce,  La.,  and  New  Or- 
leans, La.,  In  order  to  prove  that  the  injuries 
of  said  horses  were  proximately  due  to  the 
negligence  of  the  defendant  while  the  ship- 
ment was  in  its  possession,  it  was  iffoper 
to  prove  that  the  only  other  carrier  handling 
the  shipment  exercised  due  care  and  handled 
same  without  negligence. 

[4]  Error  Is  also  assigned  to  the  introduc- 
tion of  evidence  showing  the  condition  of 
the  animals  In  Texas  &  Pacific  car  No.  6339. 
The  bill  of  lading  covering  the  shipment  con- 
tained a  clause  requiring  written  notice  of 
any  claim  tot  damage  to  be  given  in  120 


Digitized  by 


Google 


Tex.) 


TEXAS  ft  P  BY.  00.  t.  MteMIIiLEW 


775 


days.  No  srtch  notice  was  given  as  to  car 
No.  5339,  and  for  this  reason  a  demurrer  was 
sustained  as  to  that  portion  of  tlie  petition 
seeking  recovery  of  damages  to  the  animals 
in  this  oar.  While  it  Is  true  the  court  sus- 
tained a  demurrer  to  plaintiff's  petition  seek- 
ing to  recover  damages  for  the  injuries  to 
the  horses  and  colts  in  the  Texas  &  Pacific 
car  No.  5339,  yet  the  evidence  showed  this 
car,  together  with  three  other  cars,  was 
transported  by  the  defendant  from  BI  Paso, 
Tex.,  to  Addis,  La. ;  that  thereafter  all  four 
cars  were  delivered  to  plaintiffs  at  Live 
Oaks,  Fla.  They  were  there  mingled,  and, 
aU'  horses  having  been  mingled,  it  was  im- 
possible to  segregate  the  horses  in  the  Texas 
&  Padflc  car  from  the  horses  in  the  other 
cars. 

[I]  Witness  Oousland  testified  that  the 
ctmdltion  of  the  horses  in  all  four  cars  was 
about  the  same.  'Various  witnesses  testified 
tliat  the  class  of  horses  in  all  four  cars  were 
the  same,  with  the  exception  of  the  colts 
which  were  in  the  Texas  &  Pacific  car.  For 
the  purpose  of  shedding  light  on  the  condi- 
tion of  the  horses  in  the  remaining  three 
cars,  which  condition  was  the  same  as  that 
in  the  Texas  &  Pacific  car,  it  was  proper  for 
the  court  to  admit  testimony  tending  to  show 
the  general  condition  of  all  of  the  stock  with- 
out reference  to  which  car  transported  them. 
The  defendant  placed  upon  the  stand  its 
only  witness  with  reference  to  the  condition 
of  the  horses  and  their  values  when  they  ar- 
rived at  Live  Oaks,  Fla.  It  proved  by  the 
witness  McGregor  the  condition  of  ail  tBe 
horses,  including  those  in  the  Texas  &  Pacific 
car,  as  well  as  the  value  of  all  the  horses  at 
Lave  Oaks.  Should  It  be  held  that  the  court 
erred  in  permitting  testimony  concerning 
horses  in  the  Texas  &  Pacific  car,  the  appel- 
lant has  waived  such  error  by  going  into 
detail  with  Its  witness  McGregor  as  to  the 
condition  of  all  of  the  horses,  including  the 
Texas  &  Pacific  car  after  it  arrived  at  Live 
Oaks,  Fla. 

[S]  Furthermore,  the  court,  in.  its  charge 
to  the  Jury,  instructed  them  to  find  for  the 
defendant  in  reference  to  the  horses  shipped 
in  the  Texas  &  Pacific  car,  and  also  express- 
ly Instructed  them  not  to  consider  any  evi- 
dence with  reference  to  animals  in  said  car 
or  the  cause  of  Injuries  to  animals  in  said 
car.  So,  if  there  was  error  in  the  admis- 
sl<»i  of  this  testimony,  it  was  cured  by  this 
instruction. 

The  error,  U  any,  in  admitting  the  testi- 
mony relating  to  the  Texas  &  Pacific  car, 
made  the  basis  of  the  sixth  and  seventh  as- 
signments, was  harmless.  Furthermore,  it 
was  cured  by  the  instmction  just  noted 
above. 

The  testimony  complained  of  in  the  dghth 
assignment  is  not  subject  to  the  objection 
which  was  urged  against  it,  as  shown  by 
the  bUI  of  exception  taken  to  Its  admission. 

The  witness  was  qnalified  to  testify  as  to 


the  market  value  of  the  animals  at  Live 
Oaks  for  which  reason  the  tenth  assignment 
is  vrithout  merit 

[7]  The  eleventh  assignment  complains  of 
the  .admission  of  testimony  of  the  witness 
Taylor  as  to  the  intrinsic  value  of  those 
animals  at  Live  Oaks  which  arrived  in  a 
badly  damaged  condition,  assuming  that 
there  was  no  market  value  for  them  In  that 
condition.  Under  the  evidence,  it  was  doubts 
ful  whether  the  animals  had  a  market  value 
at  Live  Oaks,  and  In  view  of  this  uncertain- 
ty, it  would  seem  proper  to  admit  evidence 
of  their  intrinsic  value.  Railway  Co.  v.  Pow- 
ers, 54  Tex.  Olv.  App.  168,  117  S.  W.  4B9; 
Express  Co.  v.  Lothrop,  20  Tex.  Civ.  App. 
339,  49  S.  W.  898;  Railway  Co.  v.  Jackson, 
99  Tex.  848,  89  S.  W.  96& 

[8]  Furthermore,  Taylor  testified  both  as 
to  market  and  intrinsic  value;  and,  since 
It  was  to  the  effect  that  the  intrinsic  value 
was  the  same  as  the  market  value,  it  would 
seem  that  appellant  could  not  have  been  in- 
jured in  any  way  by  his  testimony  as  to  in- 
trinsic value. 

[9]  It  Is  next  assigned  that  the  court  er- 
red in  permitting  plaintiffs  to  make  R.  H. 
Boulware  a  party  plaintiff  to  this  suit,  over 
the  objection  of  defendant,  for  the  reason 
th&t  the  right  of  the  said  Boulware  to  re- 
cover damages  in  and  to  the  property  involv- 
ed in  this  suit  was  barred  by  the  statute  of 
limitations  of  two  years ;  and  for  the  further 
reason  that  if  the  said  Boulware  was  a  neces- 
sary party  to  thla  suit,  and  had  an  interest 
in  the  horses  at  the  time  the  same  were  ship- 
ped, then  it  was  incumbent  upon  him  to  file 
his  claim  for  damages  to  the  said  horses 
within  the  period  of  120  days  after  their  ar- 
rival at  the  point  of  destination,  as  provid- 
ed for  in  the  special  contract  of  shipment  un- 
der which  the  said  horses  were  carried,  and 
having  failed  to  file  such  a  claim,  Boulware 
was  precluded  from  recovering  any  damages 
by  the  terms  of  the  contract  of  shipment 

As  to  the  Issue  of  limitation  it  has  been 
held  that  in  actions  such  as  this,  the  fonr, 
and  not  the  two,  years'  statute  of  limitation 
is  applicable.  Elder,  etc.,  v.  Railway  Co., 
105  Tex.  628,  154  S.  W.  975.  Other  reasons 
might  }>e  mentioned  in  connection  with  this 
phase  of  the  assignment,  but  it  is  unneces- 
sary to  do  so,  as  the  dted  case  forecloses 
the  question  against  appellant. 

[10]  Neither  Is  there  any  merit  in  the  Con- 
tention that  it  was  necessary  for  Boulware 
to  file  a  notice  with  defendant  of  bis  claim 
for  damage  within  120  days  after  arrival  of 
shipment  at  its  destination.  The  contracts 
required  the  shippers  to  give  the  notice.  A. 
S.  Cousland  was  the  shipper  named  in  one 
of  the  contracts,  and  E.  D.  McMlUen  was  so 
named  in  the  other.  Notices  given  by  such 
shippers  were  all  that  was  required. 

[11]  In  the  notice  given  defendant,  the 
amount  claimed  was  $2,000.  The  verdict  and 
Judgm^t  is  for  $3,250,  with  Interest  from 
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January  1,  1912.  Complaint  la  made  of  tbe 
refusal  of  an  instrnctlon  Umitlng  reooTery 
to  $2,000.  The  clause  In  the  contract  re- 
quiring notice  la  as  followB: 

"It  1*  further  agreed  that  as  a  condition 
iprecedent  to  any  right  of  action  for  damaK«B  for 
1088  or  injury  to  said  stock,  or  for  delay  in 
transporting  same,  or  decline  on  tbe  market,  the 
■aid  shipper  will  give  notice  in  writing  to  the 
carrier,  setting  out  in  detail  a  full  statement  of 
the  losses,  injuries,  delays  and  decline  in  market, 
ftfr  which  damages  are  claimed,  and  the  amonnt 
thereof,  within  one  hundred  twenty  days  after 
same  shall  have  been  occasioned,  which  notice 
shall  be  given  to  some  traffic  officer,  station 
agent  or  other  convenient  local  agent  of  the 
-carrier,  and  the  filing  of  suit  for  suc^  damages 
shall  not  be  a  compliance  with  this  requirement 
The  purpose  of  requiring  this  notice  is  to  enable 
the  carrier  to  investigate  and  settle  such  claims 
before  suit  is  instituted,  and  no  action  for  any 
such  damages  shall  be  brought  or  maintained, 
unless  the  notice  in  writing  mentioned  in  this 
paragraph  be  given  within  said  one  hundred 
and  twenty  days." 

The  object  of  the  provision  In  bills  of  lad- 
ing reqnlrlng  notice  to  the  railroad  when 
stock  have  been  injured  Is  to  afford  the  rail- 
road an  opportunity  to  investigate  the  fact 
of  injuries  as  well  as  the  extent  of  damages, 
if  any,  that  has  been  sustained  by  the  ship- 
I>er.  When  a  notice  Is  sufficient  in  terms  to 
advise  the  railroad  company  of  any  Injury, 
then  the  railroad  company  can  nse  its  facili- 
ties in  ascertaining  and  investigating  the 
character  of  damages  sostained,  the  cause 
of  damage,  and  the  extent  of  the  damage. 
Appellant  can  claim  no  rights  growing  out 
of  its  bill  of  lading  In  reference  to  notice 
other  than  as  contained  in  said  paragraph 
of  contract  providing: 

"The  purpose  In  requiring  this  notice  is  to 
enable  the  carrier  to  investigate  and  settle  such 
claims  before  suit  is  instituted" 

— and  when  the  notice  above  set  forth  wait 
given  by  McMlUen  and  Cousland,  tbe  evident 
purpose  of  this  provision  in  the  contract  was 
carried  out  and  satisfied.  When  they  receiv- 
ed that  notice  they  had  ample  information 
which  would  enable  them  to  investigate  and 
settle  tbe  dalm  before  suit  was  instituted, 
bad  they  been  inclined  so  to  do.  This  ques- 
tion was  before  the  court  in  Railway  Com- 
pany V.  Holmes,  177  S.  W.  607,  where  It  is 
said: 

"Tbe  fact  that  the  claim  filed  with  the  notice 
of  damages,  with  appellant,  is  not  as  large  as 
the  amount  sued  for,  would  not  defeat  his  right 
to  sue  because  no  notice  was  given.  The  notice 
was  given,  but  the  claim  for  damages  was  less 
than  sued  for.  Appellees  were  not  confined  to 
any  special  amount  by  the  contract,  but  it  re- 
quired notice  in  order  that  appellant  might 
investigate  before  the  witnesses  or  evidence 
were  beyond  its  reach." 

Tbe  special  instruction  was  properly  refus- 
ed for  tbe  reasons  Indicated. 

[12]  Tbe  fifth  paragraph  of  tbe  court's 
charge  reads: 

"By  the  contract  of  shipment,  plaintiffs  agreed 
to  feed  and  water  the  horses,  in  this  suit,  and 
It  was  their  duty  to  do  so,  and  not  the  duty  of 
the  defendant,  and  if  tbe  defendant  gave  the 
plaintiffs  a  reasonable  and  proper  opportunity 


to  water,  and  feed  the  hones,  after  they  wert 
received  by  defendant,  defendant  would  not  be 
liable  for  any  failure  to  feed  and  water  them; 
but  if  the  defendant  negligently  failed  to  give 
or  furnish  reasonable  and  proper  opportunit? 
for  feeding  and  watering  the  horses,  and  if  on 
that  account  the  plaintiffs  were  unable  to  feed 
and  water  the  horses  for  an  unreasonable  length 
of  time,  under  all  the  eireomstaiioes  of  this 
case,  and  if  thereby  the  hones  were  injured,  as 
alleged  by  plaintiffs,  the  defendant  would  be  li- 
able for  such  injury." 

Error  is  assigned  to  this  portion  of  tbe 
charge,  based  upon  this  proposition: 

"This  suit  being  based  upon  an  interstate 
shipment  of  horses,  the  liability  of  defendant  is 
controlled  by  the  provisions  of  the  federal  laws, 
and  thereunder  defendant  was  permitted  to  con- 
fine said  horses  in  its  cars  for  the  period  of  28 
consecutive  hours,  and  the  reasonableness  or  tbe 
unreasonableness  of  so  doing  was  not  a  qnea- 
tion  to  be  determined  by  tbe  jury." 

We  do  not  understand  the  law  to  be  as 
contended.  Upon  tbe  cmitrary,  the  correct 
rule  Is  that  the  federal  statute  does  not 
change  tbe  common-law  duty  of  tbe  carrier 
with  respect  to  live  stock  except  to  [dace  a 
time  limit  within  wliicb  mcb  stodc  shall 
be  watered,  fed,  and  rested,  unless  prevent- 
ed by  certain  contingencies.  At  common 
lavr,  it  was  the  duty  of  carriers  tranqx>rting 
live  stock  tor  long  distances  to  feed,  water, 
and  rest  them  as  reasonable  necessity  requir- 
ed. The  statute  only  makes  certain  when 
and  where  such  common-law  duty  shall  be 
exercised.  Tbe  object  of  the  statute  being 
to  prohibit  tbe  confinement  of  anlmsls  longer 
than  the  time  specified,  it  la  not  to  be  con- 
strued as  a  grant  of  privilege  to  tbe  carrier, 
authorizing  it  to  confine  stock  for  the  length 
of  time  therein  specified,  Irrespective  of  the 
question  of  negligence  in  so  doing.  4  Bal- 
ing Case  Law,  p.  985;  Railway  Co.  v.  Ivy, 
79  Ttex.  444,  16  S.  W.  692.  Under  thU  view 
of  the  law,  this  paragraph  of  the  charge 
cannot  be  considered  as  oonfllctliig  with  para> 
graph  6  thereof. 

Affirmed. 


DUDIiBY  ft  ORB  ▼.  HAWKINS.    (N<>.  62W» 

(Court  of  Civil  Appeals  of  Texas.     151  Paso. 

Feb.  17,  1916.     Rehearing  Denied 

March  8,  1916.) 

1.  Appeal  and  Ebbob  «=»1001  —  Bevibw — 
Vebdiot. 

If  there  is  any  evidence  to  support  the  ver- 
dict, it  will  not  he  disturbed  on  appeal. 

[Ed.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S§  3922,  8928-8934;  Dec 
Dig.  «=>1001.] 

2.  Nxoi.iGEiTCi;«s»38— Lasdowrxbs— AnsAC- 

TIVS  NUIBAMCB. 

A  boy  14  years  of  age,  with  companions, 
went  upon  defendant's  quarry,  stole  a  large  e«n 
of  blasting  powder,  concealing  himsdf  at  tbe 
time  of  the  offense  from  the  defendant's  watch- 
man. The  powder  was  a  long  distance  from  a 
sand  pile  on  the  pranises  about  wbidi  ctiildren 
were  accuRtomed  to  play,  and  the  boy  had  never 
before  been  in  the  locality  where  he  discorered 
tbe  powder.  In  lighting  small  handfols  on  burn- 
ing grass  the  whole  of  the  powder  was  exploded. 


»For  ethsr  cases  sae  sama  toplo  and  ^SY-NUUBER  In  all  Key-Numbertd  Olsasts  sad  IndsxM 
'Application  tor  writ  of  error  pending  In  Supreme  Court. 
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and  the  boy  waa  injured,  .ffafd  that,  while  a 
landowner  who  leaves  unguarded  dangerona  ma- 
chinery attractive  to  children  may  be  liable  for 
injuriea  received  by  the  children,  though  they 
were  on  the  premiaea  without  permission,  yet  de- 
fendant was  not  liable,  for  it  could  not  be  fore- 
seen that  children  would  sneak  upon  ita  preinis- 
ea  and  purloin  explosivea;  a  watchman  living 
on  the  premises,  and  the  other  employfia  work- 
ing until  5  o'clock. 

[Ed.  Note.— BV>r  Other  cases,  see  Negligence, 
Cent  Dig.  |  66;  Dee.  Dig.  «ss89.} 

8.   N«GLiaKNC*«=»85— IWFANTS— COHTBIBtm>- 
BT  NkQUOBNCX. 

In  view  of  the  fact  that  the  boy  was  14 
years  of  age  and  appreciated  the  danger  of  ex- 
pI<^ons,  jumping  back  when  be  ignited  hand- 
fula  of  powder,  he  must  be  held  guilty  of  con- 
tributory negUgence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  121-128;    DecTlMg.  «8=>8Sj 

4,  Neolioeitck  «s>136— Gontbibdtoby  Nio- 

IJOENCE— IlfFAWre— JtfBT  QtJEOTIOW. 

The  question  of  discretion  in  children  is  for 
the  jury;  there  being  no  fixed  age  limit  at 
which  they  are  presumed  to  have  discretion. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  U  27T-S53;  Dec.  Dig.  «=>13e.] 

6.  Negugbncb  «=»122— AonoNB— Plkadino. 
In  an  action  for  injuries  received  by  a 
boy  when  he  exploded  powder  which  he  nad 
stolen  from  defendant's  quarry,  the  petiti<« 
averred  that  on  account  of  his  limited  or  back- 
ward intellect  and  want  oi  experience  in  han- 
dling explosivea  he  did  not  know  or  appreciate 
the  danger,  while  defendant  denied  that  the  boy 
did  not  knew  or  appreciate  the  danger  of  han- 
dling thepowder,  and  charged  that  he  was  neg- 
ligent Meld,  that  the  petition  averred  his  want 
of  contributory  negligence,  and  such  averment 
was  put  in  issue  by  defendant,  so  that  the  bur- 
den of  proving  freedom  from  contributory  negU- 
gence was  <m  the  boy. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {|  221-223,  229-284;  Dec  DiF  «=» 
122.] 

6.  Neouokncs  «=:»13&— AonoNS— Bubdkn  of 

Pboof. 

Where  the  bnrden  of  proving  want  of  con- 
tributory negligence  was  on  a  14  year  old  boy 
suing  for  injuries  received  in  exploding  powder 
stolen  from  defendant's  quarry,  a  peremptory 
charge  should  be  given  for  defendant,  where 
there  is  no  proof  of  want  of  contributory  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  it  277-363 :   Dec.  Dig.  «=13e.T 

Appeal  from  District  Court,  El  Paso  Coun- 
ty; Ballard  Coldwell,  Judge. 

Action  by  Roscoe  Hawkins,  by  next  friend, 
against  Dudley  &  Orr.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
rendered. 

S.  P.  Weiaiger  and  J.  F.  Woodson,  both  of 
El  Paso,  for  appellants.  Lea,  McGrady  ft 
Tbomason,  of  El  Paso,  tor  appellee. 

Opinion. 

HARPER,  0.  X  Appellee,  Roscoe  Hawk- 
ins, a  minor,  by  his  father  as  next  friend, 
bronght  this  suit  against  appellants,  Dudley 
&  Orr,  for  910,000  damages  for  personal  in- 
juries alleged  to  have  been  sustained  as  the 
result  of  an  explosion  of  a  quantity  of  blast- 
ing powder,  under  substantially  the  follow- 
ing  allegations   of   fact:     That   defendants 


were  operating  a  rock  quarry  near  the  resi- 
dent district  of  Highland  Park,  an  addition 
to  the  city  of  El  Paso,  and  had  been  operat- 
ing it  long  prior  to  the  date  of  the  Injuries; 
that  in  the  operation  of  said  quarry  defend- 
ants used  large  quantities  of  blasting  pow- 
der, dynamite,  eta,  for  blasting  rock  from 
its  natural  position  for  commercial  uses; 
that  Roscoe  Hawkins  was  a  few  months 
less  than  14  years  of  age;  that  he  and  one 
of  his  neighbor  boys  and  companions  about 
the  same  age  were  attracted  to  defendant's 
said  quarry  by  said  quantities  of  blasting 
powder,  dynamite,  etc.,  left  exposed;  that 
they  went  upon  the  premises,  and  there 
found  a  large  can  of  blasting  powder  about 
25  pounds,  which  they  took,  as  an  object  of 
amusement  and  attraction  to  them,  and  car- 
ried it  away,  and  left  It  temporarily  in  an 
arroyo  a  short  distance  from  the  quarry; 
upon  another  day  they  returned  for  It,  emp- 
tied It  from  the  can  into  a  sack,  filled  their 
pockets,  threw  it  upon  the  ground,  and  pro- 
ceeded to  amuse  themselves  by  igniting  it 
with  matches  and  burning  dead  grass,  etc.; 
while  so  doing  the  entire  sack  was  ignited, 
and  Roscoe  was  by  the  explosion  seriously 
burned;  that  on  account  of  his  limited  or 
backward  intellect  and  want  of  experience 
in  handling  powder  iind  fire  near  powder 
Roscoe  did  not  know  or  appreciate  the  dan- 
ger attendant  upon  playing  therewith,  etc.; 
that  defendants  were  guilty  of  negligence  in 
leaving  said  explosives  upon  their  premises 
so  exposed  that  it  attracted  plaintiff  and 
otber  children  to  it,  and  by  not  locking  same 
up,  etc.;  that  defendants,  in  the  operation 
of  their  quarry,  would  several  times  a  day, 
and  almost  dally,  set  off  blasts  of  dynamite, 
blasting  powder,  etc.,  which  produced  loud 
explosions,  and  in  this  way  give  notice  to  the 
inhabitants  and  their  children  that  explosives 
were  being  used  at  said  quarry;  that  the 
quarry  was  open  and  easy  of  access,  not  In- 
closed or  guarded  in  any  way,  so  that  chil- 
dren were  easily  attracted  thereto  and  its 
approach  easy  to  them ;  that  defendants  and 
their  agents  knew  that  the  children  of  the 
neighborhood  were  in  the  habit  of  visiting 
said  quarry,  and  knew  that  it  was  an  attrac- 
tive place  to  children,  but  made  no  objec- 
tion to  their  visits  to  the  premises. 

Defendants  answered,  specifically  denying 
the  allegations  of  the  petition  and  specially 
pleaded: 

"Replying  to  paragraph  numbered  5  of  said 
first  amended  original  petition,  defendants  deny 
that  on  March  4,  1914,  Roscoe  Hawkins  and 
one  of  his  neighborhood  boys  and  companions 
were  attracted  to  said  premises  by  quantities 
of  dynamite,  caps,  and  blasting  powder  left 
exposed  to  the  public  at  said  quarry  or  premis- 
es, and  deny  that  they  found  a  large  can  of 
blasting  powder  exposed  on  said  premises,  and 
say  that,  if  they  did  go  on  said  premises,  on  or 
about  said  date,  they  went  there  without  the 
luiowledge  or  consent  of  defendantSj  and  were 
trespassers  upon  said  premises,  and,  if  they  pro- 
cured or  carried  away  from  said  premises  a  can 
of  powder,  they  did  so  without  the  knowledge  or 
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consent  of  defendants  and  against  thar  will,  and 
such  taking  was  an  illegal  and  criminal  act  on 
the  part  of  plnintiCF  and  those  acting  with  him 
in  80  taking  and  carrying  away  said  powder. 
*  *  *  And  defendants  farther  plead  and  say 
that  the  plaintiff,  Roscoe  Hawkins,  was  guilty 
of  negligence,  proximately  causing  or  contribut- 
ing to  cause  his  said  injuries,  if  any,  for  which 
defwdants  were  in  no  wise  responsible." 

The  case  was  tried  before  a  Jury,  and  ver- 
dict and  judgment  for  $1,250  was  rendered, 
from  which  this  appeal  Is  taken. 

Findings  of  Fact 

Defendants,  Dudley  &  Orr,  were  operating 
a  rock  quarry  upon  the  side  of  Mt.  Franklin, 
Joining,  but  outside  the  limits  of,  El  Paso, 
about  two  to  five  blocks  from  street  car  line 
to  Highland  Park,  a  residential  addition  to 
said  dty.  In  its  operations  large  quantities 
of  high  explosives,  such  as  blasting  powder, 
dynamite,  etc.,  were  used,  and  witnesses  tes- 
tify that  they  had  at  times  seen  dynamite, 
caps,  and  itowder  in  open  cans  about  the 
place  where  the  blasting  was  done.  A  pri- 
vate road  led  up  to  the  quarry  from  the 
street  car  line.  The  premises  were  not  in- 
closed in  any  way.  There  was  also  evidence 
of  a  watchman  being  on  the  premises  at 
times.  The  evidence  shows  that  there  was  a 
sand  pile  upon  the  premises  in  which  chil- 
dren frequently  played. 

Roscoe  Hawkins  described  the  incidents 
leading  up  to  and  the  accident  as  follows: 

The  accident  occurred  on  March  5,  1914. 
That  he  was  14  years  old  in  May  following.  "I 
lived  about  12  blocks  from  the  quarry.  I  had 
been  upon  the  premises  four  or  five  times  before 
the  accident  playing  in  a  sand  pile  with  some 
other  boys.  This  said  pUe  was  about  two  blocks 
below  the  quarry,  but  in  sight  of  the  quarry." 
That  they  could  look  up  and  see  the  blasting, 
ond  the  men  working  at  the  quarry  could  "see 
us  down  there.  I  don't  know  whether  they  did 
or  not.  Nobody  from  the  quarry  ever  objected 
to  us  playing  in  the  sand  pile,  and  nobody  ever 
stated  that  they  had.  I  lived  within  a  few 
blocks  from  the  quarry  about  3  years  prior  to 
the  time  of  the  accident,  and  during  this  time 
they  had  been  bliisting'  there  off  and  on,  but  I 
bad  never  been  up  to  see  them  blast,  and  had 
not  been  up  to  the  place  of  blasting  up  until 
we  went  up  to  get  the  powder.  We  did  not  go 
up  that  day  to  see  the  Masting.  Two  days  be- 
fore the  accident  Maurice  Sawyer  told  me  that 
there  was  some  powder  up  there,  and  asked  me 
to  go  up  there  and  get  it  I  had  no  intention 
of  going  there  until  Be  asked  me  to.  If  he  had 
not  asked  me,  I  would  not  have  gone  at  all.  I 
knew  nothing  about  there  being  powder  there 
until  be  told  me.  I  had  never  seen  any  powder 
there,  because  I  had  not  been  up  there.  I  then 
arranged  to  meet  him  and  met  him  and  Harold 
about  3  o'clock  in  the  afternoon.  Young  Har- 
old and  I  went  up  to  where  the  powder  was. 
Harold  is  the  youngest  one.  Maurice  did  not 
go.  As  we  got  up  toward  the  quarry,  I  saw  a 
man  coming  down  the  road.  We  sat  down  on  a 
large  rock  and  waited  until  he  went  on  home. 
We  waited  until  he  got  where  he  could  not  sec 
US,  because  we  did  not  want  him  to  see  us  get 
the  powder.  Our  purpose  was  to  get  it  without 
letting  any  one  know  it,  without  the  consent  of 
any  one.  After  he  had  gone  we  went  up  there 
where  the  powder  was.  We  kept  a  partner 
around  to  see  if  any  one  came.  We  found  two 
cans  of  powder.  I  knew  what  was  in  the  cans, 
because  I  had  seen  some  before,  and  what  it  was 
Qsed  for.     I  knew  that  it  was  put  under  large 


pieces  of  rock  and  exploded  and  blow  the  rocks 
out.  I  had  known  this  for  some  time.  Wp 
found  two  cans  of  powder  tied  together  with 
wire.  I  slipped  one  can  oat.  We  took  it  up 
the  cafion  end  hid  it  in  a  gully  so  no  one  wooid 
find  it.  We  did  not  want  any  one  to  know  ve 
took  the  powder  was  the  reason  we  hid  it.  We 
then  went  home  without  opening  the  can.  The 
can  was  sealed.  We  agreed  that  night  that  we 
would  go  next  day  and  get  it.  We  met  next 
day  and  went  up  where  the  powder  was.  Do 
not  know  whether  it  was  off  Dudley  &  Orr'a 
premises  or  not.  We  pried  the  can  open  and 
emptied  it  into  a  gunny  sack.  We  exploded 
some  of  the  powder  a  handful  at  a  time  by  light- 
ing dry  grass,  and  throwing  the  powder  on  it 
When  we  would  throw  the  powder  on  we  would 
jump  back  and  see  it  exploae.  We  were  afraid 
It  would  bum  us.  We  left  the  sack  of  powder 
where  we  could  easily  get  at  it  with  tie  top 
open,  and  while  we  were  exploding  the  handfnls 
ot  powder  by  lighting  Uie  dry  grass  the  whole 
sack  exploded.  The  Sawyer  boys  and  I  took  the 
powder  to  have  fun  with  it.  We  had  never 
handled  any  quantities  of  powder  as  moch  as 
this  before.  I  think  it  was  a  26-pound  can.  1 
did  not  know  that  it  would  go  off  so  easy ;  did 
not  know  the  damage  it  might  do  nor  the  injury 
it  might  inflict  We  did  not  intend  to  explode 
the  whole  26  pounds  at  once,  because  we  want- 
ed to  have  more  fun,  and  I  knew  that  exploding 
25  pounds  at  a  time  might  cause  trouble.  1 
knew  that  when  large  quantities  of  iiowder  ex- 
ploded it  was  dangerous." 

Appellants  urge  that  under  this  statement 
of  fact  the  court  should  have  instructed  a 
verdict  for  defendants:  (1)  Because  no  duty 
is  shown  to  be  owing  to  said  minor  by  the 
owners  of  the  quarry;  (2)  because  the  evi- 
dence shows  that  appellee  went  upon  the 
premises  to  commit  a  criminal  act,  to  wit, 
theft,  and  that,  as  the  proximate  result  ot 
the  commission  of  the  criminal  act,  he  was 
injured;  (3)  that  the  uncontradicted  evi- 
dence shows  that  appellee  went  to  appellants' 
premises  without  their  knowledge  or  con- 
sent, carried  the  powder  alt  their  i»emlses, 
exploded  it  himself;  therefore  his  acts  prox- 
imately caused  and  contributed  to  his  in- 
juries. 

[1,2]  A  person  who  places  upon  bis  prem- 
ises and  leaves  unguarded  dangerous  ma- 
chinery unusually  attractive  to  children  of 
immature  years  and  they  are  thereby  in- 
duced to  go  thereon  cannot  escape  liability, 
even  though  the  child  was  there  without  ex- 
press permission.  Railway  Co.  v.  Morgan,  92 
Tex.  98,  46  S.  W.  28;  LltUe  v.  James  Mc- 
Cord  Co.,  151  S.  W.  835. 

This  case  is  predicated  upon  the  principles 
of  law  which  are  approved  and  applied  in 
this  state  in  what  is  termed  the  "turntable 
cases,"  and  the  cases  cited  supra  contain  a 
full  discussion  of  the  principle  involved  and 
its  application  to  given  facts.  As  applied  to 
the  pleadings  and  proof  In  this  case,  if  the 
defendants,  Dudley  &  Orr,  placed  or  permit- 
ted dynamite,  blasting  powder,  or  sand  pile 
to  be  on  their  premises,  and  such  things  were 
unusually  attractive  to  children,  and  the 
plaintiff  was  thereby  attracted  or  allured 
upon  the  premises,  and  by  reason  of  the 
failure  of  defendants  to  use  the  care  re- 
quired of  them  by  law  to  prevent  injury  by 
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safely  guarding  the  explosives  the  plaintiff 
was  injured,  and  without  negligence  upon 
his  part  contributing  to  such  accident  and 
iitjary,  the  defendants  are  liable,  and  this 
cause  must  be  affirmed. 

To  put  the  proposition  as  It  alone  can  be 
considered  by  this  court,  if  there  Is  any  evi- 
dence to  support  the  findings  of  the  Jury,  all 
these  questions  having  beoi  submitted  In 
the  <diarge  of  the  court  to  the  Jury,  the  Judg- 
ment must  be  affirmed.  There  Is  evidence 
that  the  sand  pile  was  upon  the  premises; 
that  it  was  attractive  to  children  and  that 
many  dbiildren  frequently  played  upon  it. 
The  powder  was  there,  and  was  left  upcm  the 
premises  unguarded,  except  as  to  the  watch- 
man, and  It  was  In  sealed  cans  of  2S  pounds 
capacity,  and  two  of  said  cans  fastened  to- 
gether with  wire.  The  only  evidence  that 
tbe  powder,  etc.,  was  attractive  to  plaintiff 
Is  the  fact  that,  when  told  of  It  bdng  there 
and  solicited  to  go  after  it,  be  acceded  to  the 
solicitation  and  assisted  in  removing  it  from 
the  premises,  and  the  further  fact  that  they 
sncceeded  in  apparently  deriving  some 
amusement  in  exploding  small  bandfuls  by 
burning  dry  grass  and  casting  the  powder  up- 
on it  It  seems  cleat  that  he  was  not  al- 
lured there  by  the  powder,  for  he  says  that 
he  had  not  been  up  to  the  place  where  the 
blasting  was  done,  where  he  found  the 
powder,  before  the  time  that  he  went  up  and 
got  it,  although  he  had  lived  in  a  few  blocks 
of  the  place  for  three  years,  and  bad  heard 
tlie  blasting,  if  not  all  of  this  time,  at  least 
a  part  of  it,  and  that  he  did  not  know  the 
powder  was  there  until  told  about  it  by  the 
other  boy,  and  the  fact  that  he  went  up 
there  at  the  suggestion  of  his  playmate  seems 
to  have  been  more  -a  case  of  being  overper- 
suaded  by  the  suggestion  of  a  boyish  prank 
than  by  the  explosives  themselves.  Appel- 
lee suggests  in  this  connection  that  he  could 
be  allured  by  bearing  of  the  existence  of  the 
powder  as  well  as  by  an  actual  sight  if  it 
This  might  be  good  reasoning,  but  not  evi- 
dence, for  in  this  case  he  said  be  would 
not  have  gcme  but  for  the  fact  that  his  play- 
mate asked  him  to  go ;  besides,  he  did  not 
bear  of  it  from  the  defendants.  Further- 
more, it  clearly  appears  that  the  defendants 
were  using  that  care  to  protect  people  from 
harm  who  came  upon  the  premises  required 
by  the  law,  to  wit,  ordinary  caret  So  far 
aa  the  facts  applicable  are  concerned,  it  is 
shown  by  plaintiff's  own  evldoice— defend- 
ants Introduced  none — that  tliey  had  provid- 
ed for  a  watchman  to  live  upon  the  premises. 
Thdr  employes,  except  Sundays,  worked 
there  until  approximately  5  o'clock.  The 
powder  causing  the  injury,  and  we  are  not 
here  concerned  with  any  other,  was  in  large 
sealed  cans,  two  ^5-pound  cans,  and  tied 
together  with  wire.  The  premises  were 
blocks  away,  from  two  to  five,  from  any  pub- 
lic highway,  with  no  path  or  road  leading  to 
it    used   as   a   public   way,   and   upon   tite 


mountain  side.  Under  such  circumstances  it 
could  not  be  said  that  even  the  watchman 
would  contemplate  that  it  was  necessary  to 
keep  his  eye  upon  the  powder,  at  all  times 
in  the  fear  that  some  child  might  bum  blm- 
aelf  with  it 

[3,4]  Again,  by  his  acts  in  avcdding  the 
employ^  of  the  defendants  in  his  approach 
to  the  quarry,  stationing  a  sentinel  to  give 
warning  of  the  approach  of  any  one  who 
might  appear  to  interfere  with  the  taking, 
and  other  facts  enumerated  in  the  findings 
of  fact,  which  tend  to  show  that  he  knew 
that  the  act  he  was  doing  was  wrong  and 
criminal,  taken  together  with  the  facts 
enumerated  by  him,  in  connection  with  the 
burning  of  the  powder,  such  as  that  he 
would  Jump  back  when  he  threw  small  hand- 
fuls  upon  the  burning  grass,  and  that  he 
knew  that  to  explode  the  whole  sack  would 
cause  trouble,  with  the  further  fact  that  he 
was  virtually  14  years  of  age,  establishes  be- 
yooid  cavil  that  he  was  possessed  of  suf- 
ficient discretion  and  Judgment  to  be  held 
guilty  of  contributory  negligence. 

The  rale  In  this  state  is  that  the  question 
of  discretion  in  children  is  a  question  for  the 
Jury.  Evansicb  v.  Railway  Ck>.,  67  Tex.  126, 
44  Am.  Rep.  586.  And  there  is  no  fixed  age 
limit,  as  contended  for  by  appellee,  within 
which  a  child  is  sui  Juris,  or  at  which  it 
will  be  presumed  that  it  has  not  Judgment 
and  discretion,  but  there  must  be  evidence  In 
all  cases  to  require  an  issue  to  be  submitted. 
There  is  no  evidence  in  this  record  except  the 
mere  fact  of  age  which  in  any  wise  indicates 
that  the  plaintiff  did  not  fully  realize  the 
moral  turpitude  in  the  taking  of  the  powder 
and  equally  realise  the  dangers  attendant 
upon  playbig  with  the  powder.  Cook  v. 
Houston  Navigation  Co.,  76  Tex.  353,  13  S. 
W.  475,  18  Am.  St.  Rep.  52. 

[B,  6]  Plaintiff  pleaded  that  "on  account  of 
his  limited  or  backward  Intellect"  and  want 
of  experience  in  handling  powder  and  other 
explosives  Roscoe  did  not  know  or  appreciate 
the  danger  of  handling  powder  and  fire  near 
the  powder,  and  for  that  reason  did  not  ap- 
preciate the  danger,  etc.,  the  legal  effect  of 
whldi  was  to  allege  that  Roscoe  was  exer- 
cising ordinary  care  for  his  own  safety.  De- 
fendants denied  that  Boacoe  did  not  know  or 
appreciate  the  danger  of  handling  the  pow- 
der, eta,  and  charged  negligence  on  the 
liwrt  of  Roscoe,  etc.  The  pleadings  put  In 
issue  the  question  of  contributory  negligence. 
In  St  Louis  S.  W.  Ry.  Co.  v.  ^hlflet  »4  Tex. 
131,  58  S.  W.  945,  Shiflet  was  a  boy  between 
11  and  12  years  <dd,  and  the  Supreme  Court 
beld  that: 

"This  does  not  bring  him  within  the  age  at 
which  courts  have  held  a  child  to  be  exempt, 
as  a  matter  of  law,  from  the  charge  of  contribu- 
tory negligence;  neither  docs  it  place  him  at 
such  age  as  tb^  court  will,  as  a  matter  of  law, 
hold  that  he  was  responsible  for  his  acts.  It 
was  a  question  of  fact  for  the  jury,  to  be  deter- 
mined upon  the  evidence  adduced  before  them. 
If  tbere  was  no  evidence  upon  the  subject,  the 
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issue  aliould  not  have  been  submitted,  or,  bav- 
Um  been  submitted,  the  jury  ought  to  have  found 
for  defendant,  because  It  devolved  upon  the 
plaintUt  to  show  that  for  want  of  discretion  the 
negligent  act  of  the  deceased  waa  not  imputable 
to  blm." 

The  plaintiff  in  this  case  did  not  dlBcbarge 
the  burden  of  proof,  and  the  appellants  did 
show  c(»icluBiTely  that  Koscoe  did  know  and 
appreciate  the  danger,  and  there  was  no 
conflicting  evidence.  The  court  should  have 
given  appellants'  peremptory  charge. 

There  appears  to  be  nothing  in  this  record 
to  snK>ort  an  afflrmanoe  of  this  case,  ex- 
cept that  a  boy  2  months  under  14  years 
of  age  was  hurt  seriously  and  permanently, 
for  which  a  Jury,  out  of  sympathy,  allowed 
blm  a  small  amount  of  money  as  damages, 
and  the  trial  court  confirmed  the  action  of 
the  Jury  by  entering  Its  decree.  It  seems 
that  the  suit  should  be  the  other  way.  The 
plabitlfl  should  pay  ft>r  the  ];>owder  wrong- 
fully taken  and  destroyed. 

'  It  appears  that  the  case  waa  thoroughly 
developed  upon  the  trial.  It  therefore  be- 
comes our  duty  to  render  the  Judgment  here 
i^ildi  abould  have  been  rendered  in  the  trial 
court 

Bevened  and  rendered. 


WBIGHT  BBOS.  T.  LEONABD.    (No.  5571.) 

(Court  of  Civil  Appeals  of  Texas.  San  Antonio. 
Jan.  5,  1916.  On  Motion  for  Eehearing,  Feb. 
9,  1916.     Rehearing  Denied  Mardi  8,  1916.) 


1.  Apfxal  and  Ebbob  iSs»1040  —  Habmtjcbb 

SbBOB— BULINOS  ON  PLEADING. 

Though  plaintifC  might  have  made  plainer 
how  he  sought  a  recovery,  overruling  an  excep- 
tion to  the  petition,  on  the  ground  that  the  ac- 
tion was  against,  a  firm,  and  not  its  members, 
held  harmless,  If  error,  one  of  the  partners  hav- 
ing sworn  to  the  answer,  and  both  having  testi- 
fied ;  and  Rev.  St  1911,  art  1863,  authorizing 
in  suits  against  partners,  on  service  of  one  part- 
ner. Judgment  against  him  and  the  firm. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  M  4089-4105;  Dec.  Dig.  <8=» 
1040;  Pleading,  Ckovt  Dig.  IS  284,  400,  428, 
450,  490,  567,  66a] 

i.  Tbovbb  and  Convxbsion  ^=»40— DAicAon 

— EvisBRCB— Vaicb  or  Secondhand  Ooodb 

— "Pbacxicaixt." 

Relative  to  damages,  for  conversion  of  sec- 
ondhand goods,  it  not  being  shown  that  there 
was  a  market  therefore  or  one  where  they  could 
be  bought  evidence  that  they  cost,  when  new, 
f680,  and  that  they  were  "practically"  as  good 
»a  new,  is  sufficient  proof  of  the  value  to  war- 
rant a  judgment  for  $250,  "practically,"  In  the 
sense  here  used,  meaning  almost  or  nearly  as 
valuable  as  when  new. 

[EJd.  Note.— For  other  cases,  see  Trovor  and  Con- 
version, Cent.  Dig.  §S  232-244 ;  Dec.  Dig.  «=>40. 

For  other  definitions,  see  Worfls  and  Phrases, 
First  and  Second  Series,  Practical.] 

On  Motion  for  Rehearing. 

3.  Chattel  Mobtoaoes  «=>148  —  Pixtubkb — 
Fobeclosube  —  Pbiob  ExEotJTioN  Salk  of 
House— Notice— Sheriff's  Return. 

One  foreclosing  a  mortgage  on  fixtures  in  a 

house,  and  removing  them,  is  not  charged  with 


notice  of  what  was  shown  by  the  sheriff's  re- 
turn on  a  prior  execution  sale  of  the  |>renuses; 
the  deed  not  being  recorded,  and  papers  in  a  case 
in  court  not  lieing  constructive  notice,  except 
where  specially  provided  for,  as  in  case  of  Us 
pendens. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  I  243 ;  Dec.  Dig.  <8=>14S.] 

4.  Chattel  Mobtoaqxb  4s>149— Fxztvbks— 
Fobeclobube  —  Pbiob  SIxecution  Sals  — 
NoncB— Possession  by  Tenant. 

One  foreclosing  a  mortgage  on  flAtmiss  in  a 
house,  and  removing  them,  is  not  charging  with 
notice  of  the  right  of  a  purchaser  of  the  premis- 
es at  execution  sale,  because  he  has  a  tenant  in 
possession,  such  tenant  being 'the  prior  owner, 
who  gave  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Cbattel  Mort- 
gages, Cent  Dig.  |  245 ;   Dec.  Dig.  <8=s>149.]  . 

6.  Bstoppbl  ^r^Oi.  JoDioiAL  Salb— Failitxk 

TO  Give  Notice  or  Ownebship. 

One  who,  after  purchasing  a  house  at  exe- 
cution sale,  was  attorney  for  the  former  owner 
in  a  suit  by  another  to  foreclose  a  mortgage  giv- 
en by  such  former  owner  on,  fixtures  in  the 
house,  and  gave  no  notice  of  his  having  an  un- 
recorded deed,  but  approved  the  Judgment  of 
foreclosure,  stating  that  the  lien  of  tiie  mortgage, 
as  it  existed  at  date  of  its  execution,  was  still 
in  force,  and  gave  no  notice  at  the  sale  there- 
imder,  is  estopped  to  assert  title  against  the 
mortinigee,  who  purchased  at  the  sale  under  the 
Judgment  and  removed  the  fixtures. 

[Bid.  Note.— For  other  cases,  see  Estoppel. 
Cent  Dig.  {{  245-247,  276-284;  Dec,  Dig.  «s> 
04.] 

Appeal  from  Bexar  County  Court  for  Glvll 
Oases;    John  H.  Clark,  Judge. 

Action  by  H.  B.  Leonard  against  Wright 
Bros.  Judgment  for  plalntUt,  and  defend- 
ants appeal.    Reversed  and  rendered. 

Terrell,  Walthall  &  Terrell,  of  San  An- 
tonio, for  appellants.  H.  B.  Leonard,  of 
San  Antonio,  for  appellee. 

CARL,  J.  Appellee,  Leonard,  recovered 
a  judgment  against  Wright  Bros.,  a  copart- 
nership composed  of  R.  C.  and  Mark  Wright, 
in  the  sum  of  $250  for  conversloa  of  certain 
electrical  fixtures.  The  value  of  the  goods 
was  alleged  to  be  $680. 

[1]  Wright  Bros,  filed  an  exception  to  the 
petition  because  it  Is  a  suit  against  a  firm 
and  not  against  the  Individual  members  com- 
posing that  firm.    The  petition  runs  thus: 

"Now  comes  H.  B.  Leonard,  hereinafter  styled 
plaintiff,  complaining  of  Wright  Bros.,  a  firm 
composed  of  K.  C.  and  Mark  Wright  respectful- 
ly represents  unto  the  court"  etc. 

The  court  overruled  that  exception,  which 
actl(xi  of  the  court  is  made  the  basis  of  the 
first  assignment  of  error.  All  through  the 
petition  the  word,  "defendants,"  Is  used 
when  referring  to  Wright  Bros.  In  Hughes 
Bros,  ft  Co.  V.  McDlU  &  Grenslet  1  White 
&  W.  av.  Oas.  Ct  App.  1 1268,  Judge  Walk- 
er said  that: 

"It  is  hypercritical  to  attempt  to  pervert  tlM 
obvious  intent  of  the  pleadeV  to  sue  the  memt>en 
of  the  firm  so  as  to  limit  this  action  to  a  snit 
against  the  partnership  effects  merely.  The 
petition  well  and  snfficioitly  rapports  the  judg- 
ment against  all  the  defenoaats." 
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In  the  case  quoted  from  flie  petition  read: 

"Hughes  Bros.  &  Go.,  a  commercial  firm  doing 
businesB  and  residing  La  the  dty  of  Dallas,  state 
of  Texas,  and  composed  of  *  *  *  [stating 
the  members]."  • 

The  Judgment  would  not  have  been  en- 
tered unless  at  least  one  member  had  been 
served,  and  whether  he  was  cited  or  not,  R. 
C.  Wright  swore  to  the  answers  filed,  and 
both  members  testified.  Tjnder  article  1863, 
R.  S.,  service  on  one  partner  would  author- 
ise a  judgment  against  the  one  served  and 
the  partnership.  Glasscock  v.  Price,  92  Tex. 
272,  47  S.  W.  965;  Williams  lAnd  Co.  v. 
Cmll,  125  S.  W.  3S9;  Frank  et  al.  v.  Tatum, 
87  Tex.  204.  In  the  Wllllama  Land  Company 
Case,  supra.  Judge  Speer  says: 

"The  judgment  against  'WUliams  liand  Com- 
pany, a  copartnership  composed  of  W.  A.  Wil- 
liams and  Clark  Marshall.^  can  be  nothing  else 
than  a  judgment  against .  the  individuals  com- 
posing that  firm." 

While  the  plaintiff  below  might  have  made 
bis  object  plainer,  as  to  how  he  sought  a  re- 
covery, we  do  not  feel  that  It  is  a  matter  of 
s-offident  Importance  to  constitute  reversible 
error,  if  Indeed  it  he  error  at  aU,  to  refuse 
to  sustain  the  exception,  and  the  assign- 
ment Is  overruled. 

[2]  The  second  assignment  complains  that 
there  was  not  sufficient  legal  proof  upon 
which  to  base  the  Judgment  for  $250,  because 
they  ccmtend  that  the  fixtures  taken  by  ap- 
pellant were  not  shown  to  be  worth  that  sum. 
Appellants  swore  that  the  fixtures  were 
worth  from  $75  to  $100.  Cray,  and  others, 
swore  that  the  plant  seemed  to  run  as  well 
after  It  had  been  gone  over  and  cleaned  sub- 
sequent to  the  last  flood,  on  the  Salado  as  It 
did  before,  if  not  better.  The  property  cost, 
when  new,  $680,  and  plaintifTs  witnesses 
swore  it  looked  to  be  as  good  as  new;  and 
the  electrician  who  overhauled  and  repaired 
the  plant  said  it  seemed  to  run  perfectly  in 
evei7  particular ;  that  he  did  not  know  the 
original  price  of  a  plant  like  this,  but  that 
he  considered  this  one  worth  practically  as 
much  as  it  was  when  new.  When  appel- 
lants sued  Gray  on  the  notes  and  to  fore- 
close their  mortgage  on  these  fixtures  they 
alleged  the  value  to  be  $400,  and  the  In- 
demnity bond  given  the  sheriff  was  for  that 
amount.  There  is  no  exception  to  the  char- 
acter of  evidence  given,  and  the  electrician 
says  tbe  property  was  practically  a»  good 
as  new.  In  the  sense  in  which  it  is  used 
here,  "pnctleaUy"  means  almost  or  nearly 
as  valnaMe  as  when  new,  and  in  the  Ught 
of  appellants'  own  allegattons  that  it  was 
worth  $400,  and  tbe  other  statements  as  to 
Its  condition  and  value  by  aivellee's  wit- 
nesses, we  think  the  evidence  Is  sufficient  to 
tnipport  a  judgment  of  $200.  These  goods 
were  secondhand  and  In  such  case  the  Jury, 
in  determining  their  actual  value,  could 
take  into  consideration  tbe  original  cost, 
their  cofididoa  at  the  time,  and  as  compared 
with  when  new,  in  order  to  determine  what 
they  were  worth  at  the  time  converted.    T.  ft 


P.  By.  Gow  V.  Ha<^  Ltne,  46  Tex.  Civ.  App.  88, 
101  a.  W.  1042.  In  this  case  It  ts  aot  shown 
that  there  was  a  market  £or  sooh  goods  or 
a  market  where  same  could  be  purchased. 

"The  market  value  of  secondhand  goods  is  not 
what  one  might  get  for  them  from  a  secondhand 
dealer,  but  what  it  would  cost  a  person  to  pur- 
chase such  goods  in  the  open  market,  if  ^ere 
was  a  market  for  such  goods."  Souther  v.  Hnnt, 
141  S.  W.  361;  Lincoki  v.  Padcard,  26  Tez. 
Civ.  App.  22,  60  S.  W.  682;  Insurance  Com- 
pany V.  Wood,  133  S.  W.  2iS8. 

In  the  Souther  Case,  dted,  it  Is  said: 
"Where  a  party  by  his  wrongful  act,  wUlfolly 
done,  deprives  the  owner  of  property,  he  ought 
not  to  be  heard  to  complain  ft  he  is  required  to 
make  good  tbe  damage  occasioned  by  his  tort, 
and  to  pav  the  injured  party  what  such  goods 
were  worth  to  him  would  be  no  more  than  mak- 
ing good  such  injury." 

This  is  where  there  is  no  market  shown 
for  such  goods,  and  in  such  case  it  is  comi>e- 
tent  to  show  what  they  were  worth  to  the 
owner.  But  when  the  electrician  says  tbe 
goods  were  worth  practically  as  much  as 
when  new,  and  that  value  is  shown  exactly, 
and  the  verdict  is  for  not  much  more  than 
one-third  of  the  original  cost,  we  think  the 
evidence  is  sufficient.  The  assignment  is 
overruled. 

The  third  asslgnm^it  charges  error  be- 
cause the  court  refused  to  render  Judgment 
for  appellants  on  the  plea  of  estoppel  as 
against  appellee.  O.  J.  Gray  owned  the  land 
where  the  fixtures  were  Installed.  In  May, 
1913,  Ferdinand  Globe  obtained  a  Judg- 
ment against  H.  B.  Leonard,  C.  J.  Gray,  et 
aL  for  $734.04  and  costs.  This  Judgment 
was,  on  August  16, 1913,  abstracted,  and  sub- 
sequently tbe  land  was  levied  on  and  sold 
as  Gray's  property  to  satisfy  the  Judg- 
ment. H.  B.  Leonard  became  the  purchaser 
at  the  sale  for  $196,  but  did  not  record  his 
deed.  ■  Gray  remained  in  possession,  and  says 
he  was  to  pay  reasonable  rent,  Which,  how- 
ever, he  never  did  pay,  because  he  says  Leon- 
ard did  not  call  on  him  for  it  Leonard  said 
he  would  have  reeonveyed  the  property  to 
Gray  upon  payment  of  the  $195  he  paid  out 
when'  he  bought  it  in  at  the  sheriff's  sale. 
On  August  10,  191S,  Gray  executed  a  mort- 
gage on  these  flxtnres  to  secure  his  notes  for 
$480,  remaining  unpaid  on  the  fixtures  to 
Wright  Bros.,  and  wbUe  it  Is  admitted  that 
ntortgage  was  good  as  between  Wright  Bros, 
and  Gray,  it  is  likewise  admitted  that  Grobe 
had  no  knowledge  of  tbe  existence  <^  any 
claim  Wright  Bros,  had  against  Gray,  in  so 
far  as  this  property  was  concerned. 

Wright  Bros,  sued  Gray  on  bis  notes  Octo- 
ber 22,  1913,  and  to  fore<dose  tbe  mortgage. 
Leonard,  as  attorney,  ffied  a  formal  answer 
f<«'  Gray  in  that  suit,  and  in  due  time  a 
Judgment  was  taken  against  Gray,  and  lieon- 
ard  O.  K.'d  that  Judgment,  but  be  did  not  tell 
Wright  Bros,  that  be  held  a  deed  to  the  prop- 
erty and  owned  the  same.  This  Judgment, 
prepared  by  Wright  Bros.'  attorneys,  fore- 
closed the  mortgage  Ilea  on  these  electrical 
flxtores,  and  on  Ifarcb  24,  1914,  tbe  flxtuxes 
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were  Sold  under  the  foreclosure  order  and 
bought  In  by  Wright  Bros,  for  $50,  which 
was  credited  on  the  Judgment  after  the  costs 
were  paid.  Leonard  Intended  to  be  present 
at  the  sale  to  give  notice  of  his  claim,  but 
was  out  of  the  city  at  that  time.  The  sher- 
iff went  Into  the  house  by  means  of  pass-keys, 
and  took  the  flzturea  out  after  the  sale  was 
made,  took  up  the  engine  and  dynamo  from 
the  concrete  foundation,  unscrewed  and  de- 
tached the  switchboard  from  the  wall,  took 
the  storage  batteries  from  the  shelf,  cut 
the  wires  that  counted  the  chandeliers  to 
the  lighting  plant,  cut  the  fan  wires  and  re- 
moved them,  together  with  all  shades,  fix- 
tures, etc.,  and  carried  all  the  property  away. 
Leonard  knew  the  property  was  being  adver- 
tised for  sale,  for  he  received  a  notice,  but 
did  not  restrain  the  sale.  Appellants  and 
their  attorney  testified  that  if  they  had 
laiown  that  Leonard  owned  the  property, 
they  would  not  have  made  the  sale,  but  would 
have  made  him  a  party.  It  is  not  charged  in 
the  pleadings  that  the  purcliase  of  Leonard 
was  a  mere  colorable  one  and  In  fact  for  the 
use  of  Gray.  In  fact,  hia  title  is  not  attack- 
ed; but  the  contenticxi  is  made  that,  by  re- 
maining silent,  Leonard  Is  now  estopped  to 
assert  title  as  against  appellants.  They  say 
that  if  they  had  known  that  Leonard  owned 
the  property,  they  would  have  stopped  the 
sale  and  made  him  a  party. 

Orobe's  lien  and  sale  thereunder  are  not 
attacked,  but  it  is  conceded  that  he  did 
not  have  any  notice  of  apjtellants'  claim 
against  Gray.  In  short,  Grobe  was  in  the  at- 
titude of  an  innocent  purchaser  as  against 
appellants,  and  Leonard  bought  Grobe's  ti- 
tle. Did  Leonard  owe  appellants  a  duty 
which  he  faUed  to  perform  wtilch  led  to  ap- 
pellants' injury?  Appellants  contend  that  he 
should  Itave  told  them  he  owned  the  property 
while  be  was  r^resenting  Gray  In  the  fore- 
closure suit.  This  knowledge,  however,  they 
already  had  constructively  from  the  records, 
for  the  sheriff's  return  on  Grobe's  sale  would 
have  described  who  bought  the  property,  and 
if  Leonard  bad  told  them  that  he  owned  It, 
lie  would  have  been  telling  them  only  what 
they  adready  knew  In  law.  There  is  no  evi- 
dence -that  Leonard  made  any  representa- 
tions whatsoever  such  as  to  mislead  appel- 
lants. He  simply  remained  silent  If  he 
had  spoken,  he  coiUd  have  UAd  them  no  more 
than  what  the  records  already  disclosed,  of 
which  the  law  charges  appellajats  with  knowl- 
edge. Appellants  were  not  buying  as  Is 
ordinarily  done,  but  were  forcing  a  collection 
and  the  sum  bid  by  them  for  the  fixtures  was 
simply  credited  on  their  Judgment  after  the 
costs  were  paid.  The  agreed  statement  of 
facts  says  that  had  Leonard  not  been  out  of 
town,  be  would  have  given  notice  of  his 
claim  at  the  sale.  There  is  no  evidence  that 
Leonard  induced  appellants,  even  by  his  si- 
lence, to  make  a  purchase  of  property,  appel- 
lants going  no  further  than  to  say  that  tf 


they  had  known  he  owned  it,  thej  wooki 
have  made  him  a  party  to  the  snlt. 

In  Hie  shape  In  which  this  record  coma 
to  us,  tliere  is  nothing  for  us  to  do  but  to  af- 
firm the  Judgment;  -and  It  Is  so  ordered. 

On  Motion  for  Rehearing. 

[S]  Up<m  further  consideration  of  Uiis  cue, 
we  are  of  the  opinion  that  we  were  in  error 
in  holding  that  appellants  were  chargeable 
with  constructive  notice  of  what  tbe  sbenJTi 
return  would  show.  The  abstracting  of  the 
Judgment  did  no  more  than  to  fix  a  lien  upon 
the  property  as  provided  in  the  statute.  Tbtt 
lieu  had  not  been  foreclosed,  and  wlieo  tbe 
county  records  were  examined,  tbey  woald 
not  have  disclosed  any  sale  of  tbe  property 
by  deed  made  for  the  8am&  There  is  no 
law  which  makes  tbe  papers  in  a  case  io 
court  constructive  notice,  except  where  spe- 
cially provided  for,  such,  for  instance,  as  a 
lis  pendens  notice.  And  tbat  acquires  its 
vitality  and  force  as  a  notice  by  reason  of 
a  Compliance  with  the  registration  laws  bj  \ 
filing  it  for  record  in  the  office  of  tbe  coon- 
ty  clerk.  So  Leonard  was  in  tbe  attitude 
of  any  other  person  holding  an  unreconled 
deed  who  stands  by  and  sees  bis  property 
sold  to  some  one  else. 

[4,  B]  The  tenancy  of  Gray  would  not  pro- 
tect him  because  he  simply  remained  in  pos- 
session after  Leonard  bought  the  property, 
and  neither  he,  Leonard,  nor  any  other  per- 
son, so  far  as  the  record  shows,  said  any- 
thing about  the  change  of  ownership.  Fur- 
thermore, Leonard,  while  he  paid  $195,  ob- 
tained a  credit  on  a  Judgment  which  was 
against  him,  as  well  as  against  Gray  et  al. 
He  knew  that  the  mortgage  was  being  fore- 
closed, represented  Gray  In  that  suit,  and 
approved  the  Judgment  which  stated  that 
"said  lien  and  said  mortgage  as  it  existed 
on  the  15th  day  of  August,  1913,  is  still  in 
full  force  and  effect"  Knowing  this  and  all 
the  facts,  and  that  he  held  a  deed  to  the 
property,  which  he  had  not  recorded,  LeonanJ 
maintained  silence. 

"Tbe  general  rule  is  that  a  person  wiio  standi 
by  at  a  judicial  sale  when  his  property  is  beinj 
sold  as  the  property  of  a  third  person,  and  makes 
no  objection,  but  jpermita  purchasers  to  buj  the 
same,  believing  that  the  property  belonged  to 
such  third  person,  will  be  estopped  from  claim- 
ing the  property  against  sncb  purchaser."  Grrt- 
moore  v.  Gilmour,  168  Mo.  App.  215.  140  S.  W. 
765. 

Leonard  did  all  this.  He  said  he  had  In- 
tended to  enjoin  the  sale,  but  decided  In 
give  notice  at  the  time  tbe  sale  was  nutde. 
but  was  out  of  the  city.'  Mr.  Bigelow,  in 
his  work  on  Estoppel  (9th  Bd.)  p.  651,  sa.Ts: 

"If  a  man  knowiufrly,  tiioagh  passively,  by 
looking  on  suffers  another  to  purchase  land  for 
valuable  consideration  under  an  erroneous  im- 
pression of  title,  without  making  -known  his 
claim,  he  will  not  be  permitted  thereafter  to  ex- 
ercise his  legal  right  against  such  person." 

Practically  fo  tbe  same  effect  is  the  lan- 
guage used  In  16  Gyc  p.  762,  where  it  is 
said: 
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"An  O'wiier  of  property  who  stands  by  and 
sees  a  third  person  gelling  or  mortgaging  it  un- 
der claim  of  title  without  asserting  bis  own  ti- 
tle or  giving  the  purchaser  or  mortgagee  any 
notice  thereof  is  estopped,  as  against  such  pur- 
chaser or  mortgagee,  from  afterward  asserting 
his  title" 

— and  In  Bupport  thereof  Is  dted  Hardeman 
T.  Maud,  78  Tex.  84,  14  S.  W.  287 :  Stanley 
T.  Epperson,  45  Tex.  644;  Luter  ▼.  Hose, 
20  Tex.  68d;  Mowe  t.  Tarrant  County  Aa- 
Bodatlofn,  31  S.  W.  700. 

So  we  think  that,  under  all  the  clrcum- 
stances,  Ijeonard  la  clearly  estopped  to  as- 
sert bis  title  as  against  appellants,  and,  so 
viewing  the  case,  the  motion  for  rehearing  is 
granted,  the  Indgment  of  affirmance,  as  wril 
as  the  Judgment  rendered  by  the  trial  court, 
is  set  aside,  and  Judgment  is  here  rendered 
that  appellee  recover  nothing  against  appel- 
lants, and  that  all  costs  in  this  court  and 
the  court  below  be  adjudged  against  appel- 
lee. 

Reversed  and  rendered. 


GBNEBAli  BONDmG  A  CASUALTY   INS. 

CO.  et  al.  v.  MOUNT.     (No.  021.)  ♦ 

(Court  of  Cirtt  Appeals  of  Texas.     Amarillo. 

IVb.  9,  1016.    On  Motion  for  Rehearing, 

March  8,  1916.) 

CoapOKA-noNB  «=>80— Stook  Subscbiption— 
MjSBSPBESENTAiioNft— Rescission. 

Agents  for  a  partnership,  which  was  organ- 
izing a  corporation,  falsely  represented  to  plain- 
tiff that  the  corporation  proposed  to  be  organis- 
ed would  receive  his  note  for  his  subscription 
and  extend  it  for  an  indefinite  time,  notwith- 
standing they  had  no'  such  authority  and  the 
corporation  could  not  validly  receive  a  note 
in  payment  of  stock.  Held  that,  despite  the 
ordinary  rule  that  a  promise  to  perform  an  act 
in  the  future,  made  as  a  representation  to  in- 
duce another  to  enter  into  a  contract,  will  not 
amount  to  a  fraud  in  legal  contemplation, 
though  the  promise  be  broken  without  excuse, 
such  false  representations  warranted  plaintiff 
in  rescinding  his  snbscription,  for  the  agent 
must  have  known  neither  he  nor  his  principal 
would  be  bound  or  could  perform. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {$  244,  246-284,  1407,  1407%  ;  Dec. 
Dig.  «=380.] 

Error  from  District  Court,  Deaf  Smith 
County :   D.  B.  Hill,  Judge. 

Action  by  R.  N.  Mount  against  the  General 
Bonding  &  Casualty  Insurance  Company  and 
another.  There  was  a  Judgment  for  plaintiff, 
and  defendants  bring  error.    AfBrmed. 

Lodce  &  Locke,  ot  Dallas,  and  Knight  & 
Slaton,  of  Hereford,  for  plaintiffs  in  error. 
W.  H.  Russell  and  GlllUand  &  Estes,  all  of 
Hereford,  for  defendant  in  error. 

HUFF,  0.  J.  This  was  an  acti<Mt,  brought 
by  defendant  in  error.  Mount,  agalnist  the 
General  Bonding  &  Casualty  Insurance  Com- 
pany and  the  Texas  Surety  &  Casualty  Or- 
ganization Company.  The  cause  of  action 
was  based  on  alleged  fraudulent  representa- 
tions by  Bell  &  Wright,  agents  for  the  Or- 


ganization Company)  In  procnring  a  certain 
contract  for  stock  to  the  proposed  General 
Casualty  Insurance  Company.  The  Casualty 
Insurance  Company  was  made  a  jmrty  alone 
for  the  purpose  of  canceling  the  contract  sO' 
procured,  and  a  Judgment  was  asked  for  the 
sum  of  money  paid  to  the  Organisation  Com- 
pany for  its  services  performed  and  to  be 
Ijcrformed  to  the  organisation  of  the  Casual- 
ty Company,  which  sum  was  $500  and  toter- 
est  thereon.  The  General  Casualty  Company 
disclaimed  any  Interest  in  the  contract,  and 
the  Organization  Company,  whidi  was  a 
partnership,  setting  out  the  partners,  denied 
the  fraud,  etc.  The  trial  court  rendered  Judg- 
ment canceling  the  contract  for  stock  to  the 
proposed  Casualty  Insurance  Company,  and 
rendered  a  Judgment  agatost  the  Organiza- 
tion Company  for  the  amount  of  money  paid 
to  it  to  organize  the  proposed  corporation. 

By  the  written  contract,  the  defendant  to 
error  agreed  to  take  10  shares  of  the  capital 
stock  of  the  proposed  company,  of  the  par 
value  of  $100  each,  and  pay  therefor  the  sum 
of  $1,6(X),  which  was  to  pay  for  the  capital 
stock  and  12%  per  cent,  to  surplus,  and  in 
addition  $500  to  the  promoters.  The  defend- 
ant to  error,  Mount,  testiSed ': 

"As  to  who  solicited  my  subscription  to  the 
contract,  will  say  the  conversation  I  bad  was 
with  Mr.  Wrijht  altogether.  1  did  not  have 
any  talk  with  Mr.  Bell.  He  came  in  about  the 
wind-up  of  it.  He  didn't  hear  practically  any. 
As  to  what  was  said  between  me  and  Mr. 
Wright  with  reference  to  any  person  or  persons 
advancing  or  lending  me  money  to  pay  for  this 
stock,  will  say  we  had  a  right  smart  conversa- 
tion about  it^  maybe  two  or  tlirec  or  four  hours, 
and  he  went  ahead  and  said  that '$500  was  all 
I  had  to  pay  on  it.  Give  bim  a  note  for  $500, 
and  he  said  he  wouldn't  send  the  note  on  in, 
but  would  hold  that  He  said:  'They  will  take 
your  note  for  $1,600,  and  charge  you  7  per  cent, 
interest,  and  you  can  put  up  your  stock  for  col- 
lateral.' He  said  they  were  going  to  organize 
a  new  company,  and  he  said:  'If  the  new  com- 
pany won't  carry  it,  the  old  one  will.  That  is 
all  you  will  have  to  put  up,  for  five  years  at 
least'  Mr.  Wright  told  me  that  this  former 
company,  the  one  that  was  organized,  would  ad- 
vance the  money  to  pay  for  this  stock,  and  take 
my  note  in  case  the  new  company  would  nol 
Yes ;  it  was  the  Organization  Company,  the  one 
Bell  &  Wright  were  representing  at  that  time. 
They  were  going  to  organize  under  a  new  name. 
He  said:  'If  the  new  company  won't  take  it, 
and  carry  it,  the  old  company  will.'  I  asked 
llim  if  he  would  do  that,  and  he  said:  'Yes; 
I  heard  Mr.  Stephens  make  that  proposition  to 
Taylor  yesterday,  and  I  have  the  same  authority 
he  has.*^" 

He  further  testified: 

"No,  sir ;  I  would  not  hove  entered  into  this 
subscription  contract  if  Mr.  Wright  had  not 
made  these  promises  or  statements  to  me. 
These  promises  that  were  made  induced  me  to 
enter  into  the  contract.  I  told  him  plainly 
I  did  not  want  to  put  any  money  into  it,  and 
he  said:  Tou  won't  have  to  put  only  this  $500.' 
He  said  the  Organization  Company  would  carry 
for  five  years  anyway.  He  said  this  Organiza- 
tion Company  would  carrjHt,  pro\'ided  the  new 
company  did  not  take  it  He  said  he  had  heard 
the  conversation  between  Stephens  and  Taylor, 
and  he  said:  'I  have  the  same  authority  he  has.* 
As  to  his  statement  with  reference  to  his  au- 
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tbority  to  make  thia  kind  of  agngment,  will  say 
he  said  he  wag  agent  for  the  company  and  that 
anything  he  said  would  stand  np. 

The  facts  show  that  the  Organization  Com- 
pany was  composed  of  several  members,  who 
were  acting  as  a  partnership  In  the  orgaulza- 
tltm  of  the  proposed  Casualty  Company,  and 
that  Bell  &  Wright  had  a  contract  with  the 
Organization  Company  as  soliciting  agents. 
The  c(»tract  in  this  case  shows  that  Bell  & 
Wright  had  no  authority  to  malce  the  agree- 
ment to  tal^e  notes  of  the  subscribers  for 
stock  In  the  proposed  c(»npany,  with  7  per 
cent  interest,  secured  by  the  stock  la  the 
company. 

Wright  tesUfled: 

"I  had  no  authority  from  the  Texas  Surety  & 
Casualty  Organization  Company  to  mcike  ar- 
rangements for  the  extension  of  the  time  of  de- 
ferred payments.  In  cases  of  irregular  snb- 
scriptionB,  we  made  it  a  rule  (I  mean,  Mr.  Bell 
and  myself  made  It  a  rule)  to  submit  the  agree- 
ments proposed  to  the  company  In  writing  for 
their  approval  We  had  no  authority  to  take 
regular  subscriptions  without  referring  them  to 
the  company  for  their  approval  and  acceptance, 
and  we  never  did  make  any  regular  subscription 
agreement  without  referring  the  same  to  the 
company  for  their  approval  and  acceptance. 
Xo  statement,  proadse,  or  condition  regarding 
an  extension  of  tin  majority  of  the  deferred 
payments  on  the  amount  of  subscription  was  em- 
braced in  writing  or  reported  to  the  Texas  Sure- 
ty &  Casualty  Oiganixation  Company  by  me,  or 
within  my  knowledge  by  Mr.  Bell.  I  never 
made  any.  The  subscription  was  regular  and  I 
did  not  deem  it  necessary.  No  statement,  prom- 
ise, or  condition  regarding  extension  of  the  ma- 
turity of  the  deferred  payments  was  made  a  part 
of  the  contract  or  agreement  of  sale.  If  any 
statement  was  made  at  the  time  regarding  any 
extension,  it  was  merely  that  Mr.  Mount  might 
be  able  to  obtain  snch  extension  through  the 
company,  as  such  extension  had  been  granted  in 
the  case  of  Dr.  Taylor.  I  do  not  remember  any 
such  statements  being  made  at  tlie  time,  how- 
ever,  by  either  Mr.  Bell  or  myself." 

The  evidence  shows  that  the  subscription 
contract  was  upon  the  regular  form  prescrib- 
ed by  the  Organization  Company  and  furnish- 
ed Bell  &  Wright,  as  soliciting  agents,  to  be 
used  by  them.  The  $500  note,  executed  at 
the  time  of  executing  the  subscrlpticm  con- 
tract, was  a  short  time  note  and  thereafter 
paid  by  Mount  The  Organization  Company 
and  the  General  Casualty  Insurance  Com- 
pany refused  to  recognize  the  representations 
of  Wright  claimed  to  have  been  made  by 
Mount,  and  refused  to  extend  the  note  on  the 
Idnd  of  paper  that  Mount  contends  was  rep- 
resented he  could  make,  and  this  suit  was 
instituted  thereafter.  The  case  was  tried  be- 
fore the  court  without  a  jury,  and  the  case 
Is  here  alone  on  a  statement  of  facts,  without 
conclusions  of  fact,  filed  by  the  trial  court 

The  first  assignment  Is  that  "the  court 
erred  in  not  rendering  judgment  for  the  de- 
fendants" (plaintiffs  in  error).  The  proposi- 
tions presented  under  this  assignment  are: 

First  "Representations  or  promises  which  re- 
late to  the  future,  and  refer  to  no  past  or  ex- 
isting fact  will  not  Justify  rescission  of  a  con- 
tract or  support  an  action  for  deceit,  even 
though  subsequently  such  representation  or 
promise  is  not  made  good,  unless  it  l>e  shown 


that  at  the  time  such  representation  was  made 
the  party  making  the  same  entertained  a  fraud- 
ulent intention  not  to  perform,  and  made  the 
same  with  the  design  of  fraudulently  procuring 
the  other  party  to  enter  into  the  contract" 

Second.  "There  was  no  evidence  that  at  the 
time  the  alleged  representation  was  made  there 
existed  an  intention  not  to  perform  the  same,  or 
that  it  was  made  in  bad  fidth  for  the  pnriKwe  of 
cheating  or  defrauding  the  plalntifl.'' 

Assignments  from  2  to  9,  InchislTe,  raise 
the  question  presented  In  the  atxnre  proposi- 
tions; In  fact  plaintiff  in  error  refers  to 
tbb  propositions,  statements,  autborlties,  and 
arguments  under  the  first  assignment,  and 
in  a  short  argument  under  esdi  of  the  as- 
signments states: 

"The  foregoing  assignment  inTolves  a  consid- 
eration of  the  same  questions  discussed  under 
the  first  and  second  propositions  under  the  first 
assignment  of  error .'"^ 

It  will  be  perceived  we  are  not  called  up- 
on to  determine  whether  the  representations 
relied  on  in  this  case  constitute  a  part  of 
the  contract  and  were  omitted  from  the 
writing,  and  whether,  if  so,  it  contradicts  the 
writing.  The  only  question,  therefore,  is: 
Does  the  evidence  in  this  case  warrant  the 
finding  of  fraud  in  making  such  representa- 
tions, to  induce  the  contract?  The  facts  in 
this  case  show  that  Wright  had  no  authori- 
ty to  make  such  representation,  and  that  he 
then  knew  he  bad  no  such  right  and  also 
knew  that  the  proposed  corporation  could 
not  legally  give  the  defendant  In  error  sudi 
a  privilege  as  he  represented  would  be 
granted,  and,  thus  knowing,  be  made  the 
representations  testified  to  by  Mount  These 
representations  were  made  to  induce  the  con- 
tract and  by  reason  of  which  he  secured  the 
contract  His  statement  that  he  had  snch 
authority  was  a  statemient  of  a  then  purport- 
ed existent  fact  which  in  fact  was  untrue, 
and  it  was  calculated  to  deceive  and  did  de- 
ceive. We  believe  the  trial  court  was  Jus- 
tified in  finding  from  the  facts  that  the 
representations  were  fraudulently  made  to 
induce  the  contract  and  hence  correctly  can- 
celed the  subscription  contract  and  decreed 
a  recovery  for  the  money  so  obtained.  The 
facts  shown  in  this  case  were  offered,  and 
doubtless  accepted  by  the  court  to  establish 
that  there  was  no  contract  executed  by  rea- 
son of  the  false  statements  made,  and  that 
by  reason  thereof  the  defendant  in  error  was 
induced  to  sign  the  ccmtract  C9[>mmon- 
wealth,  etc.,  v.  Bomar,  189  S.  W.  1060;  D. 
S.  Gypsum  Co.  v.  Shields,  106  S.  W.  726. 
We  recognize  the  rule  to  be  ordinarily  that 
a  promise  to  perform  an  act  in  the  future, 
although  made  as  a  representation  to  induce 
the  other  to  enter  into  a  contract  will  not 
amount 'to  fraud  in  legal  contemplation,  al- 
though afterwards  the  promise,  without  any 
excuse,  Is  broken;  but  If  the  promise  was 
made  wltb  the  design  of  cheating  or  deceiv- 
ing the  party  sought  to  be  bound  I)y  the 
contract  and  the  one  so  representing  had  no 
intention  of  performing,  or  knew  tliat  his 
principal  or  himself  would  not  perform  or 
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be  fonnd  thereby,  tbla  tMXit,  coupled  wttb  tbe 
fnrther  fact  tbat  the  contract  was  bo  ob- 
tained, and  the  r^naal  of  a  prondaor  to  per- 
form, will  be  sufficient  to  rescind  the  coa- 
tract  Railway  Ck>.  v.  Tltterlngton,  84  Tex. 
218,  19  S.  W.  472,  31  Am.  St  Bep.  89;  Sail- 
way  Co.  V.  Smith,  98  Tez.  563,  86  S.  W.  322; 
Touchstone  t.  StaggSy  89  8.  W.  189;  Collln- 
8on  V.  JefferieSk  21  Tez.  Civ.  App.  663,  64  S. 
W.  28 ;  DaTls  T.  DrlsooU,  22  Tex.  CIt.  App. 
14,  54  S.  W.  4S.  The  case  as  presented  la 
this  court  by  the  plaintiff  In  enor  we  do  not 
think  shows  reversible  error. 

The  Judgment  of  the  trial  court  will  be 
affirmed. 

On  Motion  for  Rehearing. 
The  appellants,  upon  motion  for  rehearing. 
Insist  that  the  statement  of  facts  does  not 
show  that  Wright  r^reseated  he  had  the 
power  to  make  the  promise  as  alleged  and 
testified  to  by  Mount,  because  the  court, 
In  quallfyiog  the  bill  of  exceptions  excluded 
the  testimony  for  any  purpose.  The  wit- 
ness testified  substantially  to  the  same  state- 
ment twice,  to  which  the  appeilant'took  two 
bills  of  exception.  The  bills  are  preaerv^ed 
hi  the  statement  of  facts,  and  at  page  2  the 
first  testimony  was  given  and  the  bill  of  ex- 
ceptions taken,  thereto.  The  objection  is 
tbat  agency  could  not  be  established  by  the 
declarations  of  the  agent.  The  trial  oonrt, 
in  his  explanation,  says  the  testimony  was 
not  considered  to  prove  agency — 
"but  was  considered  admigsible  as  (sending  to 
prove  tbat  said  ageitt  assumed  to  act  in  the 
matter  complaiaed  of,  as  defendant's  agent,  and 
Id  connection  wltii  other  testimony,  to  the  ef- 
fect tbat  the  money  obtained  from  plaintiff  was 
accepted  by  defendants  and  withheld  by  them, 
with  foil  knowledge  of  the  means  used  by  said 
agents  to  induce  plaintiff  to  pay  the  money  to 
them;  also  said  testimony  was  considered  ad- 
missible to  show  the  inducement  that  led  plnin- 
tiff  to  enter  into  the  contract  and  pay  the  $500.- 
00,  and  give  notes  to  same." 

On  page  3  the  witness  testlfled  tbat  Wright 
said— 

"he  had  beard  a  conversation  between  Ste- 
phens and  Taylor,  suid  he  said,  'I  have  the  same 
authority  as  be  has.'  As  to  this  statement,  with 
reference  to  his  authority  to  make  this  kind  of 
agreement,  will  say  he  said  he  was  agent  for  the 
company  and  that  anything  he  said  would 
stand  op." 

The  trial  court  Qualified  the  biU  to  this 
evidence  that  the  statement  of  Mount  "to 
the  effect  that  Wright  said  he  had  the  same 
anthwity  as  Stevenson,"  was  withdrawn  by 
plaintiff  and  "was  not  considered  by  the 
court  for  any  purpose."  It  will  be  seen  the 
court  did  not  exclude  the  representations  of 
Wright  that  he  had  authority,  or  that  what 
he  said  "would  stand  up,"  but  only  excluded 
a  comparison  of  authority  with  Stephens. 
Tbla  we  did  not  think,  and  do  not  now  be- 
lieve, affected  in  the  least  the  representations 
made  upon  which  we  based  our  opinion. 
Wright  evidently  knew  as  a  matter  of  law 
he  could  not  bind  the  corporation  not  yet  in 


exiotence,  and  knew  that  tt  could  not  Issue 
shares  of  stotic  for  a  note. 
The  motion  for  rehearing  will  be  overruled. 


WALTON  V.  HARIGBL  et  aL     (No.  7032.) 

(Court  of  Civil  Appeals  of  Texas.    Galveston. 

Jan.  13,  1916.) 

1.  Mtjnicipai,   Corporations    *=>664— Bvi- 
DKNCE— Establishment  of  Strket. 

In  a  suit  to  restrain  the  obstruction  of  a 
street  or  roadway,  evidence  heli  insufficient  to 
show  that  the  way  had  ever  been  a  public  street 
.  [Ed,  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  g  1428;   Dec.  Dig.  <8=» 

es4.i 

2.  Babxionts  «=s>82— XjObsbt  AdvesscHoliv 
Ufa. 

Where  a  right  of  way  given  in  a  deed  was 
fenced  by  consent,  but  shortly  after  the  owner 
of  the  property  repudiated  the  easement  and 
held  it  eizclnsively  and  adversely  for  20  years, 
the  easement  wss  lost  since  a  private  easement 
can  be  lost  if  a  person  who  has  such  ijight  is. 
excluded  from  its  use  by  adverse  possession  and 
daim  for  the  length  of  lime  required  by  the  stat- 
ute of  limltationsi 

[Ed.  Note.—- For  otlier  cases,  see  Basements, 
Cent, Dig.  |  84;   Dec  Dig.  «=>82.1 

3.  Easucsris  9ss>32— Advebse  F08SUSION— 
Statute. 

Sayies'  Ann.  Civ.  St  1897,  art  3SSI,  which 
provides  that  no  person  shall  "ever  acquire  by 
occupancy  or  adverse  possesstoa  any'  right  or  ti- 
tle to  any,  part  or  portion  of  any  road,  street, 
sidewalk  or  grounds  which  belong  to  any  town, 
city  or  county,  or  which  have  been  donated  or 
dedicated  to  public  nse  in  any  town,  city  or 
county,  by  the  owner  thereof,  or  which  have 
l>een  laid  out  and  designated  in  any  manner  to 
public  use  in  any  town,  city  or  county  in  this 
state,"  has  no  application  to  a  mere  private 
easement. 

[Ed.  Note. — For  other  cases,  see  Blasements, 
Cent  Dig.  {  84;  Dec.  Dig.  «s>32.] 

Appeal  from  District  Court,  Austin  Coun- 
ty;   Frank  S.  Roberts,  Judge. 

Suit  by  B.  T.  Walton  against  Bertha  Hart- 
gel  and  others.  B>om  a  verdict  for  the  de- 
fendants, the  plaintiff  appeals.    Affirmed. 

Duncan  &  Duncan,  of  Bellvllle,  for  appel- 
lant Searcy  ft  Botts,  of  Brenham,  for  ap- 
pellees. 

PLEASANTS,  C.  J.  Thla  is  a  suit  for  in- 
junction brought  by  appellant  against  appel- 
lees to  restrain  the  obstruction  of  a  street  or 
roadway  upon  which  appellant's  property 
abutted  and  which  he  alleged  extended  south- 
ward firom  appellant's  land  across  the  home- 
stead of  appellees.  A  temjwrary  injunction 
was  granted  by  the  district  judge  restrainUig 
appellees  from  obstructing  tJie  street  claimed 
by  appellant. 

Appellees  by  their  answer,  filed  after  the 
injunction  was  granted,  denied  that  there 
was  ever  any  street  across  their  homestead,  or 
that  any  easement  across  same  was  ever 
granted  to  appellant  or  bis  vendors.  They 
further  alleged  that  the  street  or  easement 
claimed  by  appellant  is  across  property  which 
was  acquired  by  them  in  1871  and  has  been 
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used  and  occnpled  as  their  homestead  since 
said  date,  and  that  said  prcqpeilT  had  been 
Inclosed  and  in  the  exclusive  poBsession  of 
appellees  since  1890. 

Upon  final  trial  in  the  court  below  the 
Judge,  after  hearing  the  evidence,  upon  his 
own  motion  withdrew  the  cause  from  the 
Jury,  and  rendered  a  Judgment  by  which  the 
temporary  injunction  was  perpetuated  as  to 
that  portion  of  the  street  claimed  by  appel- 
lant coterminous  with  the  western  line  of  his 
property,  and  as  to  the  remainder  of  the  al- 
leged street  or  easement  said  injunction  was 
dlssolred. 

The  undisputed  evidence  shows  that  appel- 
lee Bertha  Harigel  and  her  deceased  hus- 
band, William  Harlgel,  purchased  the  tract 
of  seven  acres  of  land,  across  which  the  street 
described  and  claimed  by  appellant  is  locat- 
ed. In  Jane,  1S71,  and  said  appellee  has  bad 
her  homestead  upon  this  tract  since  said 
date.  This  seven-acre  tract  of  land  is  bound- 
ed on  its  northeast  side  by  a  public  road  of 
Austin  county,  and  by  another  public  road 
on  Its  east  or  southeast  side.  It  fronts  on  its 
west  side  on  the  right  of  way  of  the  Gnlf, 
Colorado  &  Santa  Fe  Railway  Company.  A 
portion  of  the  tract  is  upon  outlot  TSo.  10  of 
the  town  of  Bellvllle.  The  line  along  the 
public  road  before  mentioned,  whl(di  is  Its 
longest  line,  runs  S.  68%*  E.  The  course  of 
its  eastern  line,  which  is  about  one-half  the 
length  of  the  line  before  mentioned  along  the 
public  road,  is  S.  21%°  W.  The  southern 
line  is  parallel  with  the  line  first  described, 
but  is  a  few  yards  shorter,  and  the  western 
or  fourth  line  of  the  tract  runs  due  north 
and  soutli.  There  is  no  street  or  pnbllc  road 
adJ9.cent  or  near  this  tract  on  its  southern 
side.  In  December,  1881,  William  Harlgel 
and  wife.  Bertha  Harlgel,  sold  to  H.  Schlos- 
ser  ft  tract  or  parcel  of  land  100  by  120  feet 
in  dimension  out  of  their  homestead  tract. 
This  tract  or  parcel  of  land  abuts  upon  the 
public  road  before  mentioned  for  a  distance 
of  120  feet.  In  the  deed  from  the  Harigels 
it  is  described  as  follows : 

"Beginning  at  a  cedar  stakp  set  for  the  N.  W. 
comer  in  tbe  N.  line  of  said  [BellTille]  town 
tract;  thence  S.  68%°  E.  (67°)  with  the  same 
120  feet  to  a  cedar  statue  set  for  the  N.  E.  cor- 
ner;  thence  S.  21%°  W.  100  feet  to  a  cedar 
stake  set  for  the  S.  E.  corner;  thence  N.  68%° 
W.  (67°)  120  feet  to  a  cedar  stake  set  on  the  E. 
side  of  a  60  ft  wide  street ;  thence  N.  21%  E. 
100  feet  with  said  street  to  the  place  of  benn- 
ning." 

Shortly  after  their  purchase  Schlosser  and 
his  wife  buUt  a  house  and  moved  on  their  lot. 
They  fenced  the  greater  portion  of  the  lot. 
The  Harlgel  improvements  were  in  the  north- 
west comer  of  the  seven-acre  tract  All  of 
the  eastern  and  southern  portions  of  this 
tract  were  open,  persons  going  to  and  from 
the  town  of  Bellvllle  traveled  across  it,  and 
there  is  evidence  that  this  travel  had  made  a 
road  across  the  tract  and  other  tracts  adjoin- 
ing it  on  the  south ;  but  the  undisputed  evi- 
dence shows  that  it  was  never  reooguized  aa 


a  public  road  of  Austin  county  or  a  street  of 
the  town  of  Bellvllle. 

In  1890  Harigel  fenced  all  of  bis  tract,  ex- 
cept a  strip  60  feet  wide  by  100  feet  long 
along  tbe  west  side  of  the  Schlosser  tract. 
In  making  this  inclosure  he,  with  the  consent 
of  the  Schlossers,  Joined  his  fence  to  theirs 
and  agreed  with  them  tliat  they  might  pas- 
ture their  calves  in  his  (Harigel's)  Indosure, 
which  he  used  for  a  pasture.  In  a  few 
months  after  this  agreement  was  made  Hari- 
gel and  Schlosser  disagreed  as  to  the  use  of 
the  pasture  by  Schlosser,  and  the  latter  mov- 
ed bis  fence  a  few  feet  back  from  his  line, 
and  Harlgel  buUt  a  fence  along  the  line  t>e- 
tween  him  and  Schlosser.  The  entire  proper- 
ty has  remained  inclosed  since  1890,  and  lias 
been  used  and  claimed  by  Harigel  and  his 
wife  as  a  part  of  their  homestead.  Schlosser 
died  testate  in  1887,  and  by  his  will,  which 
was  duly  probated,  bequeathed  his  property 
to  his  wife.  In  April,  1909,  Mrs.  Schlosser 
sold  the  place  she  and  her  husband  had  pur- 
chased from  Harigel  to  H.  F.  Granan.  In 
1914  Granau  sold  to  appellant  In  both  of 
tbe  conveyances  last  mentioned  the  descrip- 
tion of  the  property  is  Identical  with  the  de- 
scription in  the  deed  from  the  Harigels  to 
Schlosser.  Mrs.  Schlosser  testified  in  regard 
to  the  agreement  of  Harigel  to  give  a  street 
across  his  property,  and  the  subsequent  fenc- 
ing of  the  property  by  Harigel,  as  follows : 

"Mr.  Harieel  gave  ua  a  street  to  the  depot, 
and  he  (Mr.  Harigel)  was  willing  to  sell  tbe  oth- 
er land  tor  Iota.  There  was  a  street  in  front  of 
our  house,  I  told  you  it  was  all  open  to  the  de- 
pot As  to  how  the  place  ever  happened  to  be 
closed  up,  will  say  Mr.  Harigel  came  one  Sun- 
day down  at  home.  When  be  came  down,  my 
boy  was  sick,  and  I  thought  at  first  he  came 
down  to  see  him,  and  he  talked  to  me  first  and 
then  he  asked:  'Where  is  your  husband?'  I  told 
him:  'He  is  in  town.'  Then  he  told  me  he  want- 
ed to  fence  up  that  piece,  make  a  little  piece  out 
of  it  for  his  calves  and  horses  in  there,  and  be 
wanted  to  allow  us  to  bring  our  calves  in  there, 
and  he  wanted  to  fence  from  our  fence  on ;  so 
of  course,  it  was  for  us  all  right  We  have  no 
horse  and  we  have  no  buggy  to  travel  that  road, 
and  it  was  nice  in  tbe  morning  to  go  after  the 
calves ;  so  they  agreed  to  make  a  gate  from  tbe 
cow  pen  to  that  pasture.  Well,  it  was  all  right 
and  I  told  him  when  he  left,  I  says:  'We  won't 
iight  about  the  land  or  about  the  fence.'  That 
is  what  I  said  to  him — the  same  words.  And 
after  this  we  had  trouble  about  that,  just  abont 
the  fence.  Then  when  Mr.  Harigel  make  up  tiie 
fonce,  well,  he  came  to  my  husband  and  said: 
'Well,  Herman,  I  tell  you  that  is  not  enough  to 
eat  for  all  our  cattle  in  there.  I  have  to  some 
times  use  several  horses  and  calves.'  And  to 
he  don't  allow  us  to  use  it  Well,  Mr.  Schlos- 
ser don't  say  nothing,  but  he  (Mr.  Harigel)  jnst 
fenced  our  piece  off,  and  It  was  closed  up." 

In  November,  1890,  after  Schlosser  and 
Harigel  had  fallen  out  about  the  fences  and 
the  use  of  the  pasture,  Schlosser  and  others 
presented  a  petition  to  the  commissioners' 
court  of  Austin  county  to  establish  a  public 
road  across  the  Harlgel  tract  just  where  the 
street  is  now  claimed,  and  across  the  lands 
south  of  Harigel's,  to  a  connection  with  « 
public  road  or  a  street  of  the  town  of  Bell- 
vllle  near  tbe  railway  depot     Upon  the  re- 
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port  of  the  Jury  of  view  ai^pointed  by  the 
court  the  petition  was  refu&ed.  In  August, 
1907,  appellant  and  others  presented  a  peti- 
tion to  said  court  asUng  for  the  establlsb- 
nient  of  said  road.  This  petition  was  refused 
by  the  court  after  the  report  of  the  jury  of 
view. 

We  tblnk  upon  this  OTldenoe  no  other 
Judgment  than  one  In  favor  of  the  appellees 
could  have  been  properly  rraidered. 

[1]  There  is  no  evidence  that  the  street 
or  easement  claimed  by  appellant  was  ever 
a  pubUc  road  of  Austin  county  or  a  street  of 
the  town  of  Bellville.  Neither  the  town  nor 
the  county  could  have  had  any  interest  In 
a  street  or  road  only  a  few  hundred  feet 
In  length  and  which  did  not  furnish  a  pati- 
sageway  for  the  citizens  of  the  town  or 
county,  and  it  Is  not  claimed  that  the  alleged 
street  extended  south  beyond  appellees'  land, 
and,  when  the  commissioners'  court  was 
petitioned  to  establish  a  street  across  ap- 
pellee's land  and  the  adjacent  land  on  the 
south  so  as  to  furnish  a  road  or  passage- 
way tbt  the  public,  the  petition  was  re- 
jected. 

[2]  The  only  claim  of  appellant  that  finds 
any  support  in  the  evidence  is  the  claim  that 
by  his  deed  and  hla  promise  to  Schlosser 
Harlgel  agreed  to  give  Schlosser  a  street  60 
feet  wide  entirely  across  appellees'  tract  of 
land.  If  the  Jury  had  found  that  this  was 
true,  the  undisputed  evidence  shows  that 
more  than  20  years  before  this  suit  was 
filed  Harlgel  had  fenced  all  of  Us  property, 
and  he  and  appellee  Bertha  Harlgel  have 
c<Hitlnuou8ly  since  that  time  held  exclusive 
and  adverse  possession  of  all  of  the  land, 
claiming  and  using  it  as  a  part  of  their 
bwnestead,  and  upon  that  state  of  the  evi- 
dence the  trial  court  was  authorized  to  take 
the  case  from  the  jury  and  render  judgment 
for  the  appellees  upon  their  idea  of  limita- 
ti(»i.  We  hardly  think  the  testimony  of 
Mrs.  Schlosser  goes  further  than  to  show 
that  Harlgel  asked  permission  to  use  a  por- 
tion of  the  Schlosser  fence  in  inclosing  his 
property,  and  was  not  asking  i>ermis8lon  to 
take  possession  of  the  strip  of  land  In  con- 
troversy. But,  If  It  be  conceded,  as  claim- 
ed by  appellant,  that  this  testimony  shows 
that  Harlgel  to<A  possession  of  the  strip  by 
the  consent  and  agreement  of  Schlosser,  the 
undisputed  evidence  shows  that  shortly 
thereafter  he  repudiated  any  right  of  Schlos- 
ser in  a  street  or  easement  across  his  prop- 
erty, and  we  find  Schlosser  attempting  to 
induce  the  county  to  open  a  road  across  the 
property.  Such  being  our  conclusion  as  to 
the  effect  of  the  undisputed  evidence,  it  is 
unnecessary  to  set  out  or  discuss  any  of  ap- 
pellant's assignments  of  error,  because,  if 
any  error  is  shown  by  any  of  them,  it  must 
be  regarded  as  harmless. 

[3]  It  goes  without  saying  that  the  statute 
(article  3351,  Sayles'  Qlvll  Statutes)  which 


provides  that  no  ^rson  "shall  ever  acquire 
by  occupancy  or  adverse  possession  any 
right  or  title  to  any  part  or  portion  of  any 
road,  street,  sidewalk  or  grounds  which  be- 
long to  any  town,  city  or  county,  or  which 
have  been  donated  or  dedicated  for  public 
use  to  any  town,  city  or  county  by  the  owner 
thereof,  or  which  have  been  laid  out  and 
designated  in  any  manner  to  public  use  in 
any  town,  city  or  county  In  this  state,"  has 
no  application  to  a  mere  private  easement, 
and  the  right  to  such  easement  can  be  lost 
tt  the  person  who  has  such  right  is  exclud- 
ed, from  its  use  by  adverse  possession  and 
claim  for  the  length  of  time  required  by  the 
statute  of  limitation. 

We  are  of  opinion  that  t^e  judgment  of  the 
court  below  should  be  affirmed;  and  it  has 
been  so  ordered. 

AfiSrmed. 


ALAMO  TEUST  CO.  v.  PEUDENTIAL 

LIFE  INS.  CO.  OF  TEXAS.  • 

(No.  6037.) 

(Court  of  Civil  Appeals  of  Texas.    San  Ant«aia 

Jon.  19,  1916.     Rehearing  Denied 

March  8,  1916.) 

1.  Baitks  Awn  Bankino  ^s»i54— DEPoarra— 

ACTIONB— StnWICIENOT  OF   EVIDENCE. 

In  an  action  by  an  Insurtince  company  to 
recover  an  alleged  balance  of  a  deposit  with  a 
trust  company  claimed  by  plaintiff  to  represent 
the  selling  price  of  stock  sold  to  the  trust  com- 
pany, in  which  the  trust  company  claimed  that 
the  credit  was  fictitious  and  uiat  it  was  acting 
as  a  trustee  in  collecting  notes  given  by  sub- 
scribers to  stock  in  the  plaintiff  company,  and 
did  not  itself  buy  the  stock,  evidence  held  suffi- 
cient to  support  a  jury  finding  that  there  was  a 
bona  fide  sale  of  the  stock  for  a  consideration 
paid  by  a  deposit  certificate  with  an  a^eement 
that  the  debt  evidenced  by  the  deposit  snp  might 
be  canceled  by  the  delivery  of  the  stock  to  mak- 
ers of  the  notes  and  delivery  of  the  amounts 
collected  on  the  notes  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  502-512,  515,  616,  518- 
633;  Doc.  Dig.  «=s>lS.] 

2.  Trial  i8=»260  — I wsTBUoriONfl— Repudia- 
tion. 

In  an  action  by  an  insurance  company 
against  a  trust  company  to  recover  the  balance 
of  a  deposit  which  the  insurance  company  claim- 
ed represented  the  price  of  stock  sold  the  trust 
company,  where  the  court  defined  the  term 
"sale,"  and  no  objection  was  made  to  the  defini- 
tion, it  was  unnecessary  to  give  another  ab- 
stract definition  of  snch  term. 

[Ed.  Note.— For  other  cases,  see  THal,  Cent 
Dig.  {S  651-659 ;    Dec.  Dig.  iS=>260.] 

3.  Tbiai,  C=»242— Misucadino  Inbtbuctions. 

In  an  action  ,by  an  insurance  company 
against  a  trust  company  to  recover  the  balance 
of  an  alleged  deposit  claimed  by  plaintiff  Xo 
represent  the  price  of  stock  sold  the  trust  com- 
pany, in  which  defendant  claimed  that  it  was 
acting  as  trustee  in  collecting  stock  subscrip- 
tions, and  did  not  itself  purchase  the  stock,  the 
court  charged  that  in  order  to  constitute  a  sale 
the  agreement  to  sell  and  to  pay  must  be  uncon- 
ditional; but,  in  charging  as  to  what  must  be 
found  to  warrant  a  finding  for  plaintiff,  it  mere- 
ly charged  that  it' must  he  found  that  plaintiff 
agreed  to  sell,  and  not  that  it  nncbnrlitionnlly 
agreed  to  sell.     Ueli  that,  if  it  was  proper  to 
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1)06  the  term  "unconditional'*  at  all  in  rlew  of 
the  fact  tiiat  there  was  no  issue  aa  to  any  con- 
ditional sale,  the  jury  could  not  have  been  mis- 
led by  the  failure  to  receiTe  such  term,  aa  they 
must  have  understood  that  they  were  required 
to  find  that  the  agreement  was  absolute  and 
unconditionaL 

[Bd.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  U  669-S76;    Dec.  Dig.  <9=»242.1 

4.  Tbial    9=>256— Inbtbuctionb  —  Nkcxbsitt 

OF  RsQtrESTS. 

In  such  action,  it  would  not  have  been  prop- 
er for  the  court  to  charge,  unless  requested,  that 
the  transaction  was  not  a  sale  if  defendant  was 
only  to  make  payment  out  of  collections  on  notes 
of  subscribers  to  plaintiffs  stock,  aa  thia  tiieory 
waa  not  pleaded,  and  inch  an  inatmction  might 
have  been  considered  an  intimation  that  the  tes- 
timony showed  some  kind  of  a  sale,  and  not  an 
agreement  to  hold  the  stock  aa  trustee. 

[Ed.  Note.— For  other  cases,  see  TrlaL  Cent. 
Dig.  H  62S-641 ;  Dee.  Dig.  «3>266.] 

5.  Appeal  and   Ebbob  «S31041  —  Habmuess 

EBBOB— AUENDlfXNT  OT  PlXADINas. 

Defendant  was  not  injured  by  the  granting 
of  permission  to  plaintiff  to  file  a  trial  amend- 
ment after  the  verdict  had  been  returned,  where, 
in  rendering  Judgment,  the  court  rafoMd  the 
prayer  of  such  amendment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  gl  4106-1109 ;  Dec  Dig.  «=» 
1041.:f 

Appeal  from  District  Oonrt,  Bexar  Oonnty; 
W.  P.  Eaell,  trudge. 

Action  by  the  Prudential  Life  Insorance 
Company  of  Texas  against  the  Alamo  Trust 
Oompany.  From  a  judgment  In  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

Ryan,  Matlock  &  Beed,  ot  San  Antonio, 
for  appellant  J.  A.  King,  of  Albany,  and 
licFarland  ft  Lewrlght,  of  San  Antonio,  tor 
appellee. 

MOURSUND,  3.  On  January  30, 1&14,  the 
Prudential  Life  Insurance  Company  of  Texas 
sued  the  Alamo  Trust  Company,  alleging  it 
bad  deposited  112,000  with  defendant  on 
November  16,  1912,  whieb  defendant  refused 
to  pay  except  as  follows:  December  12, 1012, 
$800;  December  18. 1813,  $100;  July  18, 1013, 
$1,800;  and  September  8,  1913,  $100.  Recov- 
ery was  sought  of  the  balance,  viz.,  $9,200, 
with  Interest  from  December  1,  1913.  Plain- 
tiff also  alleged  that  on  or  about  August  23, 
1912,  it  deposited  with  defendant  for  c(d- 
lection  certain  promissory  notes,  described  In 
an  Exhibit  A,  attached  to  the  petition,  of  the 
aggregate  face  value  of  $17,610,  of  which 
defendant  accounted  for  only  those  enumerat- 
ed In  an  Exhibit  B,  amounting  to  $4,040; 
that  some  of  said  notes,  amounting  to  prob- 
ably $7,500,  are  good,  but  defendant  refused 
to  account  for  or  return  the  notes. 

The  defendant  answered  by  denial  of  a  de- 
posit in  cash  of  $12,000,  denial  of  any  in- 
debtedness to  plaintiff,  denial  that  plaintiff 
deposited  with  it  for  collection,  on  the  terms 
alleged  in  the  i)etition,  the  notes  described  in 
Exhibit  A,  and  denial  of  all  other  material 
allegations.  And  by  way  of  verified  special 
answer,  defendant  alleged  that  it  organised 


and  opened  for  business  June  18,  1912,  un- 
der the  banking  laws  of  Texas,  with  (among 
others)  W.  A.  King  and  T.  W.  Robertson 
as   directors,  they  being  also  directors   of 
plaintiff  corporation,  and  Robertson  has  con- 
tinued to  be  a  director  in  both  corporatlona, 
but  King  ceased  being  a  director  of  defend- 
ant oompany  on  Febmary  26, 1913,  though  lie 
has  always  been  a  director  of  plaintUT  com- 
pany, and  for  about  a  year  lias  been  its 
president;   that  when  defendant  opened  for 
business  King  and  Robertson,  who  was  then 
the  president  of  plaintiff  company,  were  en- 
gaged in  efforts  to  Increase  its  capital  stodc 
and  Bongfat  the  assistance  of  defendant,  and 
represented  to  defendant  that  plaintiff  own- 
ed many  promissory  notes,  given  tor  snb- 
scriptlons  to  its  capital  stock  on  the  basis  of 
two  for  one,  and,  as  its  directors  wanted  to 
Increase  the  capital  stock  to  the  amount  ot 
$6,000,  It  would  unconditionally  Indorse  to 
defendant  good  subscription  notes  greatly  in 
excess  of  $12,200,   if  the  defendant  would 
enter  npon  its  books  a  credit  of  $12,260,  and 
undertake  the  ooUectfon  of  said  notes  as  if  it 
was  the  owner  thereof,  the  principal  of  said 
notes  as  fast  as  collected  to  be  paid  to  plain- 
tiff and  deducted  from  the  credit  of  $12,250; 
that  defoidant  was  to  have  tor  Its  services 
all  interest  and  attorneys'  fees  It  might  re- 
ceive in  the  collection  of  said  notes ;  that  no 
check  or  other  requisition  was  to  be  drawn 
against  the  credit  so  entered  on  defendant's 
books  by  plaintiff,  and  none  has  been  pre- 
sented by  or  in  behalf  of  plaintiff;   that  by 
virtue  of  said  agreement,  which  was  verbal, 
plaintiff  delivered  to  defendant  in  trust  for 
the  makers  of  said  notes  the  shares  of  stock 
to  which  they  would  be  entitled  upon  pay- 
ment of  their  notes.    It  was  further  alleged 
that  the  first  certificate  delivered  to  defend- 
ant was  for  60  shares  of  plaintiff's  capital 
stock,  and,  as  the  makers  of  said  notes  paid 
them,  the  certificate  delivered  to  defendant 
was  returned  by  It  to  plaintiff  and  canceled, 
and,  in  lieu  thereof,  plaintiff  would  deliver  to 
defendant  certificates  for  the  makers  so  pay- 
ing their  notes,  together  with  a  certificate 
for  the  shares  then  remaining  unpaid  which 
def aidant  held  in  trust  for  the  makers  of 
the  unpaid  notes,  and  as  further  payments  of 
notes  were  made  like  steps  would  be  taken  In 
ttie  return,  cancellation,  and  reissue  ot  ce^ 
tifieates  of  stock  ^  plaintiff  company:  that 
the  total  of  the  notes  exceeded  the  amount  of 
credit  of  $12,2S0,  and  the  excess  when  col- 
lected was  to  be  used  by  plaintiff,  or  by  de- 
fendant in  plalntifrs  behalf  in  purchasing  In 
the  open  market,  the  requisite  stock  for  snch 
ot  the  makers  of  notes  paying  the  same,  as 
had  not  received  the  stock  to  which  they  be- 
came  entitled;    that   sudi   agreement  was 
based   upon    the    representations   made  b; 
plalntifTs  officers  to  defoidant  that  plain- 
tiff was  launched  npon  a  successful  career 
(that  all  notes  would  be  promptly  paid),  and 
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it  was  part  of  ulA  asnement  tbat,  onlesa  de> 
f  endant  collected  In  principal  the  mun  of  $12,- 
600,  plaintiff  should  have  no  claim  against 
defendant  for  the  part  remaining  uncollect' 
ed.  Defendant  alleged  further  that  of  said 
eo  shares  it  still  had  uncollected  in  whole  or 
In  part  the  notes  of  six  persons,  whose 
names  are  mentioned,  togethw  with  the 
number  of  shares  held  in  trust  for  each,  the 
aggregate  number  being  22;  that  it  is  ready 
to  return  the  notes  uncollected  if  plaintiff 
will  credit  it  therefor  against  said  credit  de- 
posit of  $12,600. 

By  way  of  cross-action,  defendant  alleged 
It  loaned  plaintiff,  in  July,  1913,  $1,800  to 
pay  interest  on  the  debt  due  on  its  building, 
and  In  September,  1013,  $100  to  be  repaid  out 
of  proceeds  of  notes  collected  by  defendant, 
makhig  $1,900,  lees  a  credit  of  |800  so  col- 
lected, leaving  a  balance  of  $1,100,  with  In- 
terest, for  which  it  has  a  lien  upon  all  of 
said  notes.  Defendant  offered  to  deliver  all 
uncollected  notes  to  plaintiff,  provided  It  be 
(!▼«>  judgment  for  its  reasonable  etpenmB 
In  endeavoring  to  collect  the  notes;  for  the 
balance  due  of  the  $1,800  and  $100  advances, 
with  Interest;  that  the  remainder  of  the  cred- 
it Item  of  $12,260  be  canceled  to  the  amount 
of  the  notes  to  be  returned ;  and  that  plain- 
tiff be  required  to  protect  defendant  against 
certain  suits  to  cancel  notes,  and  any  claims 
tbat  may  be  made  by  the  makers  of  notes. 

Plaintiff's  first  supplagiental  petition  con- 
tains demurrers  to  defendant's  answer,  and, 
practically,  a  denial  thereof. 

Defendant,  by  trial  amendment,  alleged 
tbat  the  agreement  pleaded  by  it  was  made 
on  or  about  November  18,  1912,  and  that 
It  was  authorized  and  ratified  by  both  cor- 
porations. 

The  cause  was  submitted  upon  one  special 
Issue,  as  follows:  Did  the  plaintiff  make  a 
•ale  on  or  about  November  16  or  16,  1012,  to 
the  defendant  of  60  shares  of  the  capital 
stock  of  the  Prudential  Life  Insurance  Com- 
pany of  Tiezas?.  The  jury  answered,  "Tes." 
Upon  this  verdict  Judgment  was  entered  in 
favor  of  plaintiff,  as  follows:  For  $5,950  bal- 
ance upon  deposit  account  with  Interest  from 
December  1,  1913,  to  date  of  Judgment,  and 
$1,866,  being  amount  ot  various  notes  col- 
lected by  defendant,  making  a  total  of  $8,- 
868.60;  that  defendant  turn  over  to  plaintiff 
all  subscription  notes,  and  plaintiff  should 
bold  defendant  harmless  against  any  recov- 
ery in  suits  pending  to  cancel  notes;  and 
tbat  defendant  be  allowed  a  credit  of  $260 
incurred  In  defoiae  of  suits. 

[1]  On  November  16,  1912,  Albers  issued 
and  sent  to  Tlghe,  as  secretary  and  treas- 
nrer  of  plaintiff  company,  a  certificate  of  de- 
posit reciting  that  plaintiff  had  deposited 
with  defendant  $12,000.  The  certificate  was 
accompanied  by  a  letter,  written  by  Albers, 
as  active  vloe  presldoit  of  defendant.  In 
wbldh  be  said: 

"^  take  pleasure  in  herewith  inclosing  dupll- 
cat*  dqpodt  lUp  for  |n12,000.00.     Phase  have 


the  stoi^  certificate  Issued  the  first  tUng  Mon- 
day morning  and  send  over.  I  am  especcbg  the 
examiner  here  almost  any  day  and  want  to  get 
things  in  shape," 

The  stock  certificate  for  60  shares  was  is- 
sued by  Tlghe  in  the  name  of  Dr.  Robertson, 
the  then  president  of  plaintiff  corporation, 
who  was  also  a  director  and  vice  president 
of  defendant  company.  This  was  done  by 
direction  of  Albers  or  Robertson.  Robert- 
son Indorsed  the  certificate,  and  it  was  deliv- 
ered to  Albers,  who  remained  in  control 
thereof.  On  November  16,  1912,  plaintiff 
company  filed  an  amendment  to  Its  charter, 
and  in  connection  therewith  Robertson  and 
Tlghe  certified  that  the  60  shares  were  own- 
ed by  Robertson  and  were  paid  for  In  cash. 
Robertson  admitted  that  he  knew  plaintiff 
could  not  take  anything  except  cash,  under 
the  law,  in  payment  for  its  stock. 

At  the  end  of  the  year,  plaintiff,  acting 
through  Dr.  Robertson  and  Tlghe,  made  a 
sworn  report  to  the  insurance  commission- 
er which  showed  that  plaintiff  had  on  deposit 
with  defendant  $9,650.  The  deposit  had  tO 
be  reported  to  such  commissioner  as  the 
equivalent  of  cash.  The  books  of  defendant 
company  showed  tbat  on  or  about  November 
16  or  16,  1912,  it  purchased  60  shares  of 
stock  of  plaintiff  and  paid  therefor  by  a 
deposit  to  credit  of  plaintiff  in  the  sum  of 
$12,000,  and  that  thereafter  the  stock  was 
carried  on  the  books  of  defendant  as  owned 
by  it  Defendant,  through  its  officers,  re- 
ported about  ten  times  to  the  bank  commis- 
sioner that  defendant  was  the  owner  of  the 
stock.  Defendant  also  Issued  to  plaintiff  de- 
posit certificates  for  $540  on  September  20, 
1912,  and  $250  on  November  19,  1912,  mak- 
ing total  deposits  $12,790,  and  (diarged 
against  plaintiff  $1,800  paid  plaintiff  by  draft 
and  $100  expended  by  Albers  in  making  a 
trip  for  plaintiff,  and  another  $100,  also 
other  amounts,  which  will  hereinafter  be 
explained,  so  that  the  books  of  both '  cor- 
porations showed  a  balance  due  plaintiff  of 
$5,950. 

On  August  2S,  1912,  plaintiff  delivered  to 
defendant  for  collection  various  notes  given 
by  subscribers  for  stock  of  plaintiff,  aggre- 
gating about  $15,000.  Albers  contended  that 
these  notes  were  delivered  back  to  Robert- 
son In  November,  and  then  returned  £o  him 
by  Robertson  and  "nghe  with  a  statement 
showing  which  of  them  were  considered  good 
and  which  doubtful.  Robertson  corroborates 
this,  but  Tlghe  testifled  he  knew  nothing  of 
the  matter,  except  that  he°  made  certain 
lists  for  Robertson,  who  told  Mm  he  was 
trying  to  sell  some  stock  to  Albers.  As  these 
notes  were  collected  by  defendant,  and  the 
proceeds  paid  to  plaintiff,  defendant  had 
Tlghe  issue  to  such  makers  the  shares  of 
stock  they  became  entitled  to,  taking  same 
out  of  the  60-8hare  certificate  above  refer- 
red to.  Defendant  parted  in  this  manner 
with  some  of  its  60  shares  of  stock,  and 
diarges  plaintiff  on  its  books  with  $200  for 
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each  share  It  gave  op.  It  also  appears  that 
4  shares  were  sold  by  defendant  to,  Poth, 
who  was  not  one  of  the  makers  of  notes, 
and  defendant  paid  plaintiff  $800  when  such 
sale  was  made.  Albers  for  some  months  had 
Tighe  to  Issue  certificate  for  remainder  of 
60-share  certificate  in  the  name  of  Robert- 
son, but  finally  had  it  issued  to  himself  for 
33  shares,  and  then  had  one  Issued  to  de- 
fendant for  32  shares  and  to  himself  for  1 
share;  he  having  been  elected  a  director 
of  plaintiff  company. 

It  appears  that  during  the  summer  of  1912 
defendant  company  had  dealt  to  a  consid- 
erable extent  in  stock  in  plaintiff  company, 
at  a  good  profit,  and  that  a  proposition  to 
buy  213  shares  in  plaintiff  company  had 
been  under  consideration  by  the  directors 
of  defendant  company,  but  that  this  was 
abandoned.  The  minutes  fail  to  show  any- 
thing about  the  trade  finally  made.  Dr. 
Robertson  testified  the  agreement  was  that 
Albers  would  give  plaintiff  a  deposit  for 
$12,000,  take  over  the  notes,  and  they  esti- 
mated that  about  60  shares  of  stock  would 
be  paid  for  out  of  the  notes;  that  plain- 
tiff was  to  have  the  deposit  as  a'  cash  deposit 
and  amend  its  charter,  and  as  defendant  col- 
lected the  notes  it  was  to  turn  the  cash  over 
to  Tighe,  and  the  amount  of  deposit  would 
be  reduced  proportionally;  tliat  Albers  was 
to  issue  stock  out  of  the  certificate  for  60 
shares  to  the  people  who  paid  their  notes ; 
that  the  deposit  was  not  to  be  checked  on; 
that  the  certificate  was  put  In  Robertson'^ 
name  as  trustee;  he  indorsed  it  to  Albers, 
and  so  indorsed  and  delivered  each  succeed- 
ing certificate  issued  to  him  for  the  remain- 
der of  the  60  shares;  that  the  interest  on 
the  notes  was  figured  to  November  15,  1912, 
and  the  agreement  was  that  all  interest  ac- 
cruing subsequent  to  tliat  date  should  go  to 
defendant,  also  attorneys'  fees  on  notes  sued 
on,  and  defendant  should  have  additional 
compensation  if  Robertson  and  Albers  thought 
defendant  entitled   thereto.     He  also  said: 

"I  think  I  have  read  the  answer  of  the  de- 
fendant in  this  case.  It  is  not  true  that  said 
credit  of  $12,000  on  the  books  of  the  Alamo 
Trust  Company  was  intended  or  understood  by 
plaintiff  to  be  a  credit  in  name  only ;  we  were 
to  have  that  deposit  to  be  used  as  a  credit  in 
that  bank  in  order  to  get  the  capital  raised  and 
go  and  collect  these  notes  and  issue  the  stock,  so 
we  -could  issue  tins  stock  to  these  people  and 
not  l>e  bothered  about  raising  the  capital. 
*  •  •  At  the  time  I  made  this  agreement,  I 
testified  to,  with  Mr.  Albers,  I  intended  it  to 
be  a  credit  for  that  property  we  sold  them,  the 
notes  and  stock  to  go  together,  and  that  this 
deposit  should  be  cashed  as  these  notes  were 
collected.  Q.  You  say  you  sold  him  the  notes 
and  stock  in  connection  with  the  notes?  You 
sold  him  $17,000  worth  of  notes  and  60  shares 
of  stock,  also,  for  this  paper  credit  of  $12,000? 
A.  Whatever  that  figures,  it  is.  I  don't  think 
the  notes  figured  $17,000.  This  60  shares  of 
stock  was  to  be  delivered  to  these  people  as 
they  paid  these  notes, off.  I  sold  him  the  notes 
and  stock  for  $12,000,  and  he  was  to  issue  that 
60  shares  of  stock  to  people  as  they  paid  those 
notes.  Snppoain;;  they  never  pay  the  notes, 
then  Mr.  Albers  will  hare  only  the  stock.    The 


plaintiff  would  get  the  $12,000  in  money  depwit- 
ed  there  just  as  fast  as  the  notes  were  paid. 
*  *  *  As  he  got  the  ca^,  he  was  to  pay  for 
these  shares  of  stock  that  he  sold  at  a  profit  to 
Mrs.  Raynor  and  Poth.  I  heard  Mr.  'ngbe'e 
testimony  that  the  four  shares  were  sold  to  Perth 
out  of  that  60-share  certificate.  I  also  saw  3 
shares  sold  to  Mrs.  Raynor  out  of  that  same 
one.  •  •  •  The  Alamo  Trust  Company  has 
never  held  my  shares  of  stock  in  the  Prudential 
Life  Insurance  Company  for  collateral  for  a 
loan  to  me,  or  anybody  else,  except  this  60 
shares  of  stock  they  had,  they  and  I  didn't  con- 
sider that  mine.  It  belonged  to  them.  I  turn- 
ed it  over  to  them.  I  had  nothing  to  do  with 
it,  except  it  was  in  my  name.  The  Ahuno  Trust 
Company  paid  for  it  in  the  way  I  explained  a 
while  ago.  I  don't  think  it  was  ever  discussed 
that,  if  nonn  of  these  notes  had  ever  been  paid 
and  none  of  that  60  shares  of  stock  had  been 
sold  by  Mr.  Albers  or  the  trust  company,  there 
was  any  agreement  as  to  what  should  be  done.  I 
think  that  had  been  reported  to  the  insurance 
commissioner  aa  a  cash  transaction,  by  me  and 
the  secretary." 

He  testified  the  notes  were  Just  Indorsed 
Prudential  Life  Insurance  Company  by  him. 

Albers  testified  that  it  was  agreed  betireen 
Rot>ert8on  and  himself  that  defendant  would 
act  in  the  capacity  of  trustee  for  the  compen- 
sation testified  to  by  Robertson,  the  duty  of 
the  trustee  being  to  collect  for  plaintiff  and 
deliver  stock  to  the  makers  of  the  notes  out 
of  the  60-share  certificate,  and  also  to  fur- 
nish plaintiff  with  a  fictitious  credit  of  $12,- 
000.  According  to  Albers'  testimony,  the 
only  person  cognizant  of  the  terms  ot  the 
contract  were  Albers,  Robertson,  and  an 
attorney  who  was  at  the  time  counsel  for 
both  companies  and  who  was  not  called  as  a 
witness. 

Ihe  $1,800  paid  on  draft  of  plaintiff  com- 
pany was  charged  on  defendant's  books 
against  the  $12,000  deposit,  and  was  not 
charged  as  a  loan,  nor  was  any  interest 
sought  to  be  collected  thereon,  or  note  asked 
for.  Albers  testified  that  it  was  a  loan  to 
be  repaid  out  of  proceeds  of  notes  when  col- 
lected. 

Tighe  testified :  That  he  knew  nothing  of 
any  arrangement  for  a  fictitious  credit.  l%Bt 
Albers  led  him  to  believe  that  the  deposit 
slip  represented  purchase  money  for  60 
shares  of  stock.  That  Robertson  told  witness 
that  Albers  was  to  deliver  a  deposit  slip 
representing  so  much  cash  for  the  sale  of 
60  shares  of  stock  and  gave  him  to  under- 
stand there  was  an  agreement  for  the  money 
to  stay  with  defeUdant  for  some  time,  bat 
he  never  could  get  anything  definite  oat  of 
Robertson  with  reference  to  time.  That  Al- 
bers told  htm  Robertson  had  agreed  that  the 
money  was  to  lie  there  for  a  certain  length 
of  time.  He  asked  Albers  how  long  a  time, 
and  Albers  said: 

"I  don't  know  how  long,  but  you  need  not 
worry  about  your  annual  statement  By  the 
time  you  make  draft,  everything  will  be  in  the 
clear;  you  won't  have  to  worry  about  making 
any  explanation." 

That  when  Albers  agreed  to  pay  draft  for 
$1,800  he  said  nothing  about  keeping  ba<^ 
such  amount  out  of  coilectiona.    He  testified 
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/  further  that  after  the  deal  had  been  made 
he  was  told  that  when  the  defendant  collect- 
ed notes  It  was  to  be  permitted  to  Issue  some 
stock  to  the  makers  out  of  the  60-8bare  cer- 
tificate. He  also  testified  that  an  Increase  of 
capital  atofii  could  not  be  procured  until  the 
stock  was  paid  for,  and  then  by  filing  an 
amendment  to  the  charter,  so  It  wms  cus- 
tomary for  the  officers  of  plalntMr  company 
to  borrow  stock  from  stockholders  and  Is- 
sue same  to  those  who  paid  for  stock  with 
the  expectation  of  immediately  getting  It, 
and  when  the  capital  8to<d[  was  increased 
these  loans  would  be  made  good. 

Dr.  Robertson  was  succeeded  by  Dr.  King 
as  president  of  plaintiff  company,  and  after- 
wards disposed  of  all  of  his  stock  except 
one  share  and  ceased  to  be  a  director  there- 
of. Dr.  King  testified  that  Albers  came  to 
blm  after  he  was  elected  president,  and  men- 
tioned the  deposit,  saying  that  King  knew 
Robertson  had  given  him  a  reasonable  length 
of  time  to  sell  the  stock  without  withdraw- 
ing the  money,  and  he  did  not  want  King 
to  withdraw  the  money  Immediately ;  that 
King  agreed  to  give  Albers  a  reasonable  time, 
and  to  notify  him  when  he  wanted  to  with- 
draw it ;  that  later  he  told  Albers  they  would 
have  to  call  on  him  for  $1,800  to  pay  interest 
to  Pittsburgh  Life  &  Trust  Company;  that 
Albers  said  it  would  b«  all  right,  ttiere  would 
be  no  trouble  about  it;  that  afterwards  he 
told  Albers  they  would  have  to  withdraw  the 
balance,  as  the  insurance  department  would 
criticize  them  for  borrowing  from  other 
banks  when  they  had  this  balance  with  de* 
fendant;  that  the  last  time  he  talked  with 
Albers  the  latter  threatened  to  sue  platetlfl 
on  the  notes;  that  Albers  did  not  say  defend- 
ant owned  the  notes,  but  said  the  notes  were 
indorsed  by  plaintiff  and  therefore  It  was 
liable;  that  after  his  first  conversation  he 
spoke  to  Albers  about  the  manner  in  which 
the  notes  were  being  handled,  and  Albers 
said: 

"We  are  mmply  doing  what  you  have  already 
been  doing.  We  are  baying  np  stock  for  the 
Alamo  Trust  C<HDpai>y  to  give  these  people  to 
facilitate  matters  and  avwd  any  frictioa ;  then, 
wheu  we  have  collected  all  we  can  and  we  have 
our  finnl  settlement,  we  can  adjust  this  matter, 
and  the  Prudential  can  pay-  us  back  the  stock 
we  have  advanced." 

Dr.  King  also  testified  that  he  knew  Rob- 
ertson had  promised  Albers  a  reasonable  time 
In  which  to  sell  the  stock  and  to  keep  the 
money  on  deposit  with  defendant ;  that  this 
was  brought  out  at  a  directors'  meeting  of 
the  Alamo  Trust  Company,  when  they  voted 
to  purchase  the  00  shares  of  stodc;  that  he 
(King)  was  a  director  of  the  Alamo  Trust 
Company  at  the  time;  that  be  asked  Albers 
at  the  meeting  if  any  time  had  been  agreed 
on,  and  Albers  did  not  say  what  time  had 
been  fixed;   that  Robertson  said  to  him: 

"I  made  a  trade  with  Mr.  Albers  to  buy  60 
shares  of  stock  provided  it  goes  through  the 
directors  of  the  Alamo  Trust  Company.     You 


are-  one  of  thei  directors,  and  I  want  yoa  to  bs 
sure  and  be  there  and  help  us  to  put  it  through." 

J.  B.  Roberts  testified  that  In  November, 
1912,  Albers  told  him  he  had  Just  bought  a 
big  lot  of  Prudehtlal  stock,  which  he  wanted 
Roberts  to  sell,  and  he  did  sell  1  share. 
Not  counting  the  60  shares,  defendant  at 
that  time  only  owned  about  0  shares  of  stock 
in  plaintiff  company. 

The  foregoing  statement  shows  the  nature 
of  the  controversy  and  the  contentions  of  the 
principal  actors  in  the  events  leading  up  to 
the  suit,  and  the  testimony  most  favorable 
to  plaintiff  has  been  set  out  without  men- 
tioning the  denials  thereof.  We  conclude 
that  the  finding  of  the  jury  is  supported  by 
the  evldende,  and  tliat  the  court  did  not  err 
in  refusing  to  instruct  a  verdict  for  defend- 
ant. The  jury  was  warranted  in  finding  that 
a  bona  fide  sale  of  the  60  shares  of  stock 
was  made  by  plaintilT  to  defendant,  for  a 
consideration  of  $12,000,  which  was  paid  by 
a  deposit  certificate,  whidi  was  understood 
by  the  parties  to  be  the  eqalvalent  of  cash 
paid  and  deposited,  but  at  the  time  It  was 
agreed  that  the  money  would  not  be  checked 
oat  nntU  defendant  should  have  had  a  lea- 
sonable  time  in  which  to  sell  the  stock. 

No  questions  relating  to  the  terms  of  the 
sale  were  submitted.  In'  fact,  It  was  ex< 
presSly  agreed  that  the  court  riionld  decide 
all  onestions  except  the  one  sul»nltted  to  the 
Jury.  The  evidence  supports  a  finding  tiiat 
at  the  time  of  the  sale,  or  thereafter.  It 
was  agreed  that  defendant  would  have  the 
privilege  of  canceling  Its  debt  evidenced  by 
the  deposit  slip  to  the  extent  of  $200  per 
Share  for  each  share  of  stock  It  delivered  to  the 
maker  of  a  subscription  note  when  such  note 
was  collected.  It  could  also  have  been  found 
from  the  evidence  that  the  defendant  loaned 
plaintiff  the  stock  it  turned  over  to  makers 
of  notes,  in  order  to  facilitate  collections,  as 
the  parties  would  expect  delivery  of  the 
stock  upon  payment  of  their  notes.  The  eon- 
sideration  moving  defendant  to  enter  Into 
the  contract  was  the  agreement  that  it  should 
receive  all  Interest  accruing  after  November 
15,  1912,  <m  all  notes  collected,  besides  such 
extra  oompensation  as  might  be  allowed. 
In  addition,  it  appears  that  it  had  thereto- 
fore sold  stock  for  $200  per  share,  so  it  could 
reasonably  expect  to  make  a  profit  on  part, 
at  least,  of  the  60  shares.  Its  acceptance  of 
the  terms  may  also  be  accounted  for  by  the 
fact  that  In  interlocking  directorates  it  is 
no  uncommon  thing  for  a  corporation  to  un- 
dertake the  aid  of  another,  and  In  this  in- 
stance defendant's  acthre  vice  president  was 
Justified  in  believing  that  defendant  ran  no 
risk  of  loss  by  buying  tlie  stock.  The  court 
declined  to  consider  the  furnishing  of  the 
shares  by  defendant  to  the  makers  of  the 
notes  as  a  loan,  for  no  recovery  was  award- 
ed plaintlfl  as  to  sndi  shares,  nor  was  it  re- 
qalni  to  deliver  same  to  defendant,  and 
neither  side  complains  of  the  failure  of  the 
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conrt  to  enter  gndi  a  judgment  All  as- 
signments qnestlonlng  the  aufflciency  of  tbe 
evidence  to  sustain  tbe  verdict  and  Judgment 
are  overruled, 

[2-4]  Tbe  defendant  filed  a  number  of  ex- 
ceptions to  tbe  cbarge  of  tbe  courtt  and 
assigne  error  upon  tbe  overruling  of  some  of 
tbese  and  upon  tbe  failure  to  give  a  special 
cbarge  containing  an  abstract  definition  of 
tbe  term  "sale."  Tbe  court  defined  tbe  term 
"sale,"  and  no  objection  Is  made  to  the  defi- 
nitloo,  so  it  was  unnecessary  to  give  anoth- 
er abstract  definition  which  wovid  not  have 
aided  tbe  jury  in  the  least  In  passing  upon 
tbe  Issue.  In  defining  tbe  term  "sale,"  the 
court  stated  that  in  order  to  constitute  s 
sale  the  agreement  to  sell  and  to  buy  must 
be  "unconditional,"  but  proceeded  to  state 
what  tbe  jury  would  have  to  find  with  refer- 
ence to  this  case  In  order  to  find  that  plain- 
tiff sold  defendant  the  stock,  and  in  that 
connection  did  not  say  "unconditionally 
agreed  to  sell,"  but  merely  "agreed  to  sell." 
We  doubt  very  mucb  whether  the  court  was 
called  upon  in  the  first  instance  to  use  .the 
word  "unconditional"  In  Its  definition,  for 
there  was  no  issue  as  to  whether  tbe  ac- 
ceptance of  tbe  offer  to  sell  was  eonditional. 
No  contention  la  made  that  the  agreement 
was  not  absolute  and  onoonditlonal,  but  tbe 
Issue  was  whether  it  was  an  agreement  for 
tbe  sale  of  stock  or  one  appointing  defen^nt 
trustee  for  certain  purposes.  But  if  it  was 
proper  to  use  tbe  term  "uncondltional,"  we 
think  tbe  jury  conld  not  have  been  misled 
by  tbe  failure  to  repeat  It;  for  they  must 
iutve  understood  that  the  court  required 
them  to  find  the  agreement  to  be  absolute 
and  not  conditioned  upon  the  doing  of  some 
act  or  the  happening  of  some  event.  Api)ellant 
also  complains  because  tbe  court  did  not  tell 
the  jury  that  even  if  defendant  paid,  or 
promised  to  pay,  plaiittiff  for  the  stodc,  If 
such  payment  was  to  be  made  only  when 
subscribers'  notes  were  c<dlected  and  out  of 
such  collections,  and  not  otherwise,  then  the 
transaction  was  not  a  sale  within  tbe  mean- 
ing of  such  special  issue.  This  complaint  is 
evidently  based  on  tbe  theory  that  tbe  sale 
might  be  found  by  tbe  Jury  to  be  one  upon 
condition  that  title  to  the  stock  should  not 
pass  until  tbe  notes  were  collected.  No  such 
theory  was  pleaded  by  defendant,  and  U 
would  not  have  been  prcq^ec  for  the  court  to 
cbarge  on  it  without  a  request,  as  to  do  so 
might  have  been  considered  an  intimation 
that  the  testimony  showed  some  kind  of  a 
sale,  and  not  an  agreement  to  hold  the  stock 
as  trustee.  It  is  evident  that,  if  defendant 
was  entitled  to  liave  tbe  issue  submitted,  it 
was  Its  duty  to  prepare  and  request  the  sub- 
mission of  a  special  charge  to  tbe  effect  that 
if  they  found  such  to  be  tbe  agreement,  and 
found  that  the  condition  had  not  been  com- 
piled with,  then  to  find  that  ne  sale  of  the 
stock  had  taken  place.    Assignments  No&  6, 


6,  7,  and  8,  all  of  which  relate  to  the  manner 
in  whleb  the  case  was  submitted,  are  ove^ 
ruled. 

[<]  By  tbe  ninth  assignment  complaint  is 
made  because  tbe  court  permitted  tbe  filing 
of  a  trial  amendment  after  tbe  venlict  had 
been  returned.  Tbe  bill  of  exceptions  shows 
that  tbe  court  in  rendering  judgment  refused 
the  prayer  in  such  amendment.  It  therefore 
appears  that  defendant  suffered  no  Injury 
by  the  mling  of  the  court 

The  Judgment  is  affirmed. 


HIOKS  V.  HUNTER.     (No.  6eil.)« 

(Court  of  Ciivii  Appeals  of  Texas.    San  Antonia 

Feb.  8,  1916.    Rehearing  Denied 

March  8,  1910.) 

1.  TBIAI.  «s»3S2— fiUBHISSlOIT  OT  ISBUSS. 

In  a  realty  broker's  suit  for  oommiasion, 
where  plaintiff's  demand  was  based  on  the  val- 
ue of  the  defendant's  lands,  as  estimated  by 
defoidant,  tbe  submission  of  tiie  issue  of  the  val- 
ue of  tbe  lands  for  which  defendant's  were  ex-, 
cbanged,  while  failing  to  submit  the  issue  of 
the  value  of  defendant's  lands,  was  erroneona 
'  [Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §S  840-S42,  844,  845 ;   Dec  Dig.  «=»352.] 

2,  Apfkai,  and  Ebbob  €=3934— Pbxsttiiptiohs 

-— FlNMirOS  SCPFOBtlNQ  JUDOMSNT. 

When  a  special  verdict,  not  finding  all  facts 
necessary  to  judgment,  but  answering  all  ques- 
tions submitted,  is  entered,  the  presumption  is 
that  the  court  found  froai  ate  evidence  the  omit- 
ted facts  necessary  to  support  the  judgment,  if 
tbe  evidence  authorizes  the  presumed  finding. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
BrrorCent  Dig.  U  3777-3781,  8782;  Dec.  Dig. 

S.  AIPPEAI.  AND  Ekrob  (8=9883,  1088  — Right 
TO  AiXBQE  Ebbo»— AoQPUBsaKNCX— Habu- 
JSSB  Ebbob. 

In  a  realty  broker's  action  for  commission, 
where  defendant  admitted  that  he  had  agreed  to 
pay  a  commission  on  the  represented  value  of  liis 
lands,  which  he  estimated  at  such  sum  that,  if 
tbe  commission  were  calculated  on  it,  a  heavier 
judgment  could  have  been  rendered  against  iiim 
than  was  rendered  through  the  mistaken  sub- 
mission to  the  jury  of  the  value  of  the  lands  for 
which  his  were  exchanged  as  a  basis  for  reck- 
oning, while  defendant  interposed  no  objection 
to  the  submission  of  the  issue  as  to  tlie  Taloi> 
of  tbe  other  lands,  judgment  for  plaintiff  based 
on  their  value  could  not  be  reversed;  the  er- 
ror being  acquiesced  in  and  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  3611,  4OM-t06Z;  Dec. 
Dig.  «=>S83,  1033.] 

Appeal  from  District  Court,  Bexar  Coun- 
ty; W,  p.  Eaell,  Judge. 
'  Suit  by  C.  S.  Hunter  against  B.  O.  Hicks. 
From  a  judgment  tor  plaintiff,  defendant  ap- 
peals.    Affirmed. 

Swearingen  &  Ward  and  John  H.  Bickett, 
Jr.,  all  of  San  Antonio,  for  appellant  Cobbs, 
Eskridge  &  Cobbs,  of  San  Antonio^  for  ap- 
pellee. 

FLY,  C.  J.  This  is  a  suit  by  appellee  to 
recover  commissions  In  tbe  sum  of  $4,2dO, 
which  he  alleged  were  due  him  for  exchang- 
ing certain  lands  in  Texas  belonging  to  ap- 


4s9For  other  cases  see  iama  topic  and  KET-NUMBBR  In  all  Key-Numbered  DlgaiU  and  IndexM 
•Applloatlon  for  writ  of  error  pending  In  Supreme  Court 
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pellantB  for  lands  bdongliig  to  A.  H.  Mxafue 
In  tbe  repQbllc  of  Maxlco.  The  aUegattons  In 
the  petition  fixing  the  llabUlty  of  appellant 
were  that  he  agreed  to  pay  appdlee  the  naual 
and  customary  fM,  and  farther: 

'That  the  aggregate  of  values  of  said  properties 
traded  and  exchsnged  by  said  Hicks  to  the  said 
Hughes,  as  represented  by  said  Hicks,  was  the 
sum  of  f  171,600 ;  that  the  usual  and  customary 
commission  for  trades  and  exchanges  of  prop- 
erty is  2^  per  cent  on  the  valne  as  represent- 
ed oy  the  customer." 

It  was  also  alleged  that  the  commlsaioiu 
demanded  were  reaaonalde.  Al^pellant  did 
not  deny  the  allegation  as  to  the  amount 
charged  being  the  'usual  and  customary  com.- 
mlsBlon  In  the  exchange  of  properties.  Hie 
cause  was  submitted  on  special  issuee,  and 
ap<Mi  the  anwers  thereto  Judgment  was  ren- 
dered In  fav<Nr  of  appellee  for  $3,125. 

It  was  admitted  that  2%  per  cent  on  the 
value  estimated  by  the  person  employing  tbe 
broker  to  exchange  his  property  was  usual, 
customary,  and  reasonable,  and  it  was  in 
proof  that  appellant  employed  apprilee  to 
procure  a  person  who  would  exdiange  Mexi- 
can lands  for  ai^pellaid's  lands  In  Texas,  and 
he  procured  such  a  one  in  the  person  ot  A. 
E.  Hughes,  and  the  exdieinge  was  made.  Tbe 
lands  In  Mexico  were  valued  at  $125,000  and 
the  lands  in  Texas  at  more  than  that  sum. 

[1]  In  submitting  the  Issues  the  court  sub- 
mitted the  Issue  as  to  the  value  of  the  lands 
In  Mexico,  but  failed  to  submit  the  Issue  as 
to  the  value  of  the  landa  in  Texas.  Tbe  de- 
mand of  aniellee  for  ocnnmlssloDs  Is  based 
on  tbe  value  of  appdiant's  lands  as  estimated 
by  him,  but  another  and  different  basis  for 
recovery  of  the  commisalons  was  submitted 
to  tbe  jory,  and  <m  the  answer  to  that  iamtb, 
which  was  not  authorised  by  the  pleadings, 
tbe  Judgment  necessarily  rests.  This  action 
was  undoubtedly  error,  but  was  it  sn«di  er- 
ror as  necessitates  a  reversal? 

[2]  There  was  evidence  as  to  the  estimated 
value  of  his  property  by  appellant  in  a  sum 
equal  to  or  greater  than  that  of  the  Mexican 
lands,  and,  if  no  issue  had  been  presented  as 
to  the  estimated  value  of  any  of  the  ex- 
<^anged  lands,  there  can  be  no  doubt  that 
the  court  could  have  found  from  the  evidence 
the  amount  of  commissions  allowed  from 
the  values  of  the  Texas  lands  for  the  rule  Is: 

"When  a  special  veidlct  does  not  find  all  the 
facts  necessary  to  form  the  ba^  of  a  Judgment, 
but  does  answer  all  the  questions  submitted,  the 
court  is  presumed  to  have  found  from  tbe  evi- 
dence the  omitted  tacts  necessary  to  support  the 
judgment  if  the  evidence  is  present  to  authorise 
tbe  finding  thus  presumed."  Southern  Cotton 
OU  Co.  V.  WaUace,  28  Tex.  Civ.  App.  12,  54  S. 
W.  688:  Grocery  Co.  v.  Noble,  36  Ter.  OIv. 
App.  ^  81  S.  W.  686. 

In  this  case  the  finding  of  the  Jury  as  to 
tbe  valuation  of  the  lands  In  Mexico  is  em- 
bodied In  tbe  Judgment,  and  the  Judgment  for 
18,126.00  Is  2^  per  cent  of  the  valuation  of 
tbe  Mexican  lands.  This  might  prevent  In- 
dulging In  the  presumption  that  the  valua- 
tion of  appellant's  land  formed  the  basis  of 
tbe  Judgment,  were  It  not  for  recitations  In 


the  Jndgment  showing  that  other  mattexs 
were  considered  beiddes  those  presented  to 
the  Jnry.  It  appears  from  the  Judgment  that 
it  was  entered  at  tbe  same  time  that  the  mo- 
tion for  new  trial  was  considered,  by  wtalch 
the  court  had  been  notified  of  the  error  In  tbe 
submlssiain  of  issues.  The  court,  doubtless 
with  the  statute  and  decisions  in  view  when 
a  special  venUct  does  not  find  on  all  Issues 
made  by  the.  pleadings  and  evidence,  recited 
in  the  Jndgment  that: 

"The  court  is  of  opinion  that  on  the  answers 
of  the  jury  to  the  special  issues  presented  to 
them  and  tbe  undisputed  evidence  the  plaintiff 
is  entitled  to  his  judgment  against  B.  G.  Hicks 
la  the  sum  of  $8,126,^'  etc. 

The  recitation  would  raise  tbe  presumption 
that  the  court  considered  the  testimony  as  to 
the  values  of  the  Texas  lands,  as  tbe  evidence 
was  uncontroverted  that  appellant  estimated 
it  to  be  of  as  great  value  as  the  Mexican 
lands^  which  was  $125,000.  The  only  real 
ground  for  a  new  trial  was  that  the  verdict 
was  based  on  the  value  of  lands  in  Mexico, 
and  not  on  those  in  Texas,  and  it  reasonably 
appears  from  the  recitation  In  the  Judgment 
that  the  court  sought  to  and  did  destroy  tbe 
error  of  which  complaint  is  made.  Neither 
party  asked  the  submission  of  any  Issue  to 
the  Jury  as  to  valuation  of  Texas  lauds. 

[3]  In  this  case  no  objection  whatever  was 
Interposed  to  the  submission  of  the  issue  as 
to  the  value  of  the  Mexican  lands,  but  every 
one  seemed  to  acquiesce  in  the  theory  that 
such  value  would  form  a  proper  basis  for  the 
Judgment  It  was  admitted  by  appellant  that 
be  bad  agreed  to  pay  appellee  a  commission 
of  2V6  per  cent,  on  the  represented  value  of 
his  propertieB,  and  It  was  shown  without  con- 
tradiction that  appellant  estimated  his  lands 
to  be  of  greater  value  than  $125,000,  and,  If 
the  commissions  be  calculated  on  the  basis 
of  that  valnation,  a  heavier  Judgment  could 
be  rendered  against  appellant  than  was  ren- 
dered. If  Uiere  was  error  in  submitting  the 
value  of  the  Mexican  lands,  that  error  was 
acquiesced  in.  If  not  Invited,  by  appellant, 
and  it  was  only  after  the  verdict  had  been 
returned  that  appellant  in  a  motion  for  new 
trial  complained  of  the  error,  and,  in  view 
of  the  fact  that  no  Injury  could  possibly  have 
resulted  to  appellant  by  the  error,  to  reverse 
a  Judgment  on  that  ground  would  be  a  mis- 
carriage of  Justice  that  no  court  should  per- 
mit Appellant  had  meted  out  to  blui  a  Judg- 
ment Justified  by  uncontroverted  facts,  and 
no  good  reason  can  be  assigned  for  reversing 
the  Judgment  for  using  one  measure  of  dam- 
ages when  use  of  the  other  could  not  have 
benefited,  but  must  have  injured  appellant 

Appellee  swore  that  tbe  lands  listed  with 
him  were  2,300  acres  In  Zavala  county,  176 
acres  in  Victoria  county,  and  land  in  McMul- 
\ea  county,  for  which  the  Portland  Hotel  in 
San  Antonio  was  afterwards  substituted.  It 
was  shown  that  appellant  estimated  the  value 
of  the  Zavala  county  land  at  $35  an  acre,  the 
aggregate  being  $80,600,  the  Portland  Hotel 
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946,000,  and  Um  vendor  lien  noto>  at  the  Tal 
ue  of  ^8,000,  making  an  aggregate  for  tbe 
land  of  ¥125,600,  and  for  notee  and  land  of 
$153,600.  Appellant  did  not  deny,  but  In  bis 
testimony  admitted,  that  be  made  the  esti- 
mates, not  only  on  the  land  named,  bnt  also 
on  170  acres  In  Victoria  county.  If  only  the 
value  of  tbe  Texas  lands,  not  Including  that 
of  tbe  notes,  Is  considered,  the  Judgment  is 
Justified  by  the  uncontroverted  facta. 

Tbe  fifth  assignment  is  overruled.  It  la  not 
followed  by  any  statement,  and  no  statement 
could  have  been  based  on  tbe  stat^uent  of 
facts  that  would  sustain  the  assertion  that 
the  property  was  valued  to  the  agent  of  ap- 
pellee at  $49,000.  The  only  testimony  on  this 
subject  was  that  appellant,  while  in  the  city 
of  Mexico,  agreed  with  Hughes  that  the  prop- 
erty was  worth  $49,500.  The  estimate  of  the 
value  of  the  property  was  made  to  Stein,  the 
agent  of  Hughes  In  San  Antonio,  and  appel- 
lant did  not  deny  that  such  estimate  ■v.-aa 
made.  That  Hughes  would  accept  property 
valued  at  $49,500  for  property  valued  at 
$125,000  and  of  the  actual  market  value  of 
$100,000  Is  preposterous.  The  commissions 
were  based  on  the  estimated,  and  not  the 
market  value. 

There  is  really  but  one  point  in  the  case, 
as  admitted  by  appellant,  and  that  has  been 
fully  considered  by  the  court.  All  of  the  as- 
signments of  error  are  overruled.    ' 

Tbe  Judgment  is  affirmed. 


FIKST  TEXAS  STATE  INS.  CO.  v.  CA- 
PERS.    CNo.  7075.) 

(Conrt  of  Civil  Appeals  of  Texas.     Oalveston. 

Feb.  12,  1016.    Rehearing  Denied 

March  2,  1916.) 

1.  iNstTEANCE  ®=»392— Life  Policy— Pobtei- 
TDBE— Waives. 

Forfeiture  of  a  life  pc^cy  for  fbllnre  to  sea- 
sonably pay  a  premium,  and  provisions  for  man- 
ner of  reinstatement,  are  waived  by  receipt  and 
retention  of  the  past-due  pr'eminm  by  insurer's 
agent,  duly  authorized  to  receive  it,  with  knowl- 
edge that  it  had  not  been  paid  in  tbne. 

[Ed.  Note.— For  other  caaes,  see  Insurance, 
Cent.  Dig.  {§  1041-1056,  1068-1070;  Dec.  Dig. 
«fc=9a92.] 

2.  PIX4.DING  <S=12y(l)— Failcjik  to  Dent  — 
Effect. 

By  express  provides  of  Acts  33d  Leg.  c 
127,  a  fact  alleged  in  the  petltiom,  not  being  de- 
nied by  the  answer,  is  to  be  taken  as  confessed, 
so  that  proof  thereof  is  unnecessary. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
CtucDig.  $S  270,  274,  275;  DecDig.  <8=>129(l).i 

Appeal  from  Harris  County  Court;  O.  C. 
Wren,  Judge. 

Action  by  John  B.  Capers  against  the  First 
Texas  State  Insurance  Company.  Judgment 
for  plaintifT,  and  defendant  appeals.  Af- 
firmed. 

Baker,  Botts,  Parker  &  Garwood  and  W. 
A.  Parish,  all  of  Houston,  for  appellant.  At- 
kinson, Graham  &  Atkinson  and  Heldings- 
felders,.  all  of  Houston,  far  appellee. 


MoMEANS,  J.  John  B.  Capers  brought 
thla  suit  against  the  First  Texas  State  Insu^ 
anoe  Cwnpany  to  recover  $260,  being  the 
amount  of  an  insurance  policy  upon  tbe  life 
of  his  deceased  wife.  In  which  be  was  named 
as  beneficiary,  and  also  to  recover  12  per 
cent,  (m  the  amount  sued  for  aa  a  penalty, 
and  the  further  sum  of  $50  as  attorney's 
fees.  In  bis  petition  plaintiff  alleged  pay- 
ment of  premiums,  the  death  of  the  assured, 
and  tbe  preparation  and  delivery  of  proof  of 
death.  The  defendant  pleaded  in  defense 
that  tbe  policy  bad  lapsed  at  the  time  of  the 
death  of  the  insured,  because  of  failure  to 
pay  premiums  as  provided  in  tbe  policy,  and 
that  it  bad  not  been  reinstated,  and  further 
that.  If  one  Edgar  Randell,  assuming  to  act 
for  the  defendant,  did  collect  premiums  in 
arrears  and  issue  a  receipt  therefor,  be  bad 
no  authority  so  to  do,  and  had  no  authority 
to  waive  any  provisions  of  the  policy.  Plain- 
tiff by  supplemental  petition  denied  that  tbe 
policy  had  lapsed,  and  pleaded  payment  of 
premiums  to  and  receipt  of  same  by  def^d- 
ant,  the  reinstatement  of  tbe  policy.  If  it  had 
lapsed,  and  estoppel  to  deny  the  authority 
of  Randell.  The  case  was  tried  before  a 
Jury,  and  resulted  in  a  verdict  and  Judg- 
ment for  plaintiff  for  the  amounts  sued  for, 
and  the  defendant  has  appealed. 

The  evidence  shows,  and  tbe  court  instruct- 
ed tbe  Jury,  that  the  policy  had  lapsed  on 
January  SI,  1912,  by  reason  of  tbe  failure  to 
pay  tbe  premium  for  tbe  month  of  January. 
Tbe  evidence  further  shows  that  the  January 
premium  was  paid  to  Edgar  Randell  on  Feb- 
mary  16,  1812.  Tbe  court  further  instruct- 
ed the  Jury  that  Randell  waa  not,  on  said 
date,  authorized  to  receive  the  payment  of 
tbe  premium,  'In  such  a  manner  as  to  rein- 
state said  policy,  and  his  receipt  tbereot 
standing  alone,  did  not,  under  tbe  law,  oper- 
ate to  reinstate  tbe  policy."  The  iwUcy, 
which  was  introduced  in  evidence,  contained 
the  following  provision: 

"Premiums  must  be  paid  at  the  home  office  of 
tbe  company  on  or  before  the  date  specified  in 
the  policy  [the  1st  day  of  each  month],  or  at  the 
pleasure  of  the  company  to  a  designated  afrent 
or  collector;  bnt  in  sny  case  only  in  excharfte 
for  the  company's  official  receipt,  signed  by  the 
president  or  secretary,  and  countersigned  by  sndi 
agent  or  collector.  No  notice  of  a  premium,  and 
no  acceptance  of  a  premium  after  maturity  at 
elsewhere  than  it*  home  office,  is  to  be  deemed  a 
waiver  of  any  provision  of  this  poUey,  no  matter 
bow  often  repeated." 

The  policy  further  provided: 

"This  policy  may  be  reinstated,  unless  previ- 
ously surrendered,  at  any  time,  provided  the  in- 
sured applies  on  the  company's  form,  and  fiu^ 
nishes  evidence  of  insurability  satisfactory  to 
the  company,  and  pays  all  past-due  prominms 
with  interest  at  the  rate  of  6  per  cent,  per  an- 
num from  date  when  due;  and  provided,  also. 
that  any  indebtedness  to  the  company  at  date  of 
default,  with  interest  at  the  rate  of  5  par  cent 
per  annum  to  date  of  reinstatement,  shall  be  a 
first  lien  against  this  policy." 

It  was  undisputed  that  neither  the  insured 
nor  the  beneficiary  ever  at  any  time  received 
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the  company's  official  receipt  for  the  payment 
to  Bandell  on  February  16,  1912;  and  It  Is 
also  undisputed  that  the  Insured  did  not 
apply  to  the  company  for  reinstatement  of 
the  policy  by  furnishing  eTldeaice  of  imura- 
blUty  in  accordance  with  the  provisions  of 
the  policy.  It  ds  also  undisputed  that  the 
premium  paid  to  BandeU  on  February  16, 
1912,  was  paid  by  Bandell  to  Dr.  Bergfleld, 
a  representative  of  the  company  tat  the  city 
of  Houston,  and  was  Icept  by  him  and  never 
returned  to  the  insured  or  the  beneficiary. 

[1]  The  main  question  presented  upon  this 
appeal  is  whether  Dr.  Bergfleld  was  such  an 
agent  of  the  company  as  that  the  payment  to 
and  retention  by  him  of  the  January  premium 
after  its  maturity,  with  knowledge  of  all  the 
facts,  amounted  to  a  waiver  of  forfeiture  by 
the  company.  The  pMcj  was  issued  Decem- 
ber 1, 1910,  and  the  insured  died  February  28, 
1912.  The  evidence  warrants  a  finding  that 
Bandell  was  the  superintendent  of  appellant's 
business  in  the  city  of  Houston  nearly,  if 
not  quite,  all  the  time  from  the  date  of  the 
issuance  of  the  policy  until  the  Ist  day  of 
February,  1912.  During  that  time  he  was 
authorized  to  receive  payment  of  premiums 
and  was  intrusted  with  the  official  receipts, 
which  he  issued  for  payments  made  to  him. 
The  insured  made  payments  of  premiums  to 
him  from  the  date  of  her  policy  up  to  the 
maturity  of  the  premium  which  fell  due  on 
December  1,  1911,  for  which  Bandell  issued 
the  appellant's  official  receipts.  The  Novem- 
ber, 1911,  premium  was  not  paid  that  month, 
and  not  until  some  time  in  December,  when 
it  and  the  December  premium  were  paid  at 
the  same  time,  and  official  receipts  were  giv- 
en by  Bandell  therefor.  On  February  1, 1912, 
Bandell  was  Informed  by  a  duly  authorized 
agent  of  appellant  that  he  was  not  to  make 
collection  of  premiums  after  that  date,  but 
that  the  official  receipts  had  been  placed  in 
the  hands  of  Dr.  Bergfleld,  of  Houston,  and 
that  the  latter  only  would  issue  official  re- 
ceipts for  premiums  paid  after  thait  date. 
Notwithstanding  this,  Bandell  continued  to 
collect  premiums  for  five  or  six  months  there- 
after, executing  pencil  receipts  to  the  par- 
ties paying,  and  then  turn  over  to  Dr.  Berg- 
fleld the  praniums  so  collected  by  him,  and 
obtain  from  the  doctor  official  receipts,  which 
he  would  afterwards  deliver  to  the  parties 
paying.  The  assured  did  not  pay  her  Jan- 
nary,  1912,  premium  when  due,  and  there- 
upon the  policy  lapsed.  However,  BandeU 
collected  the  January  and  February  premi- 
ums on  February  16, 1912,  which  he  paid  over 
to  Dr.  Bergfleld,  who  received  and  retained 
them,  and  never  returned  or  offered  to  re- 
tnm  them  knowing  at  the  time  he  received 
them  that  the  January  premium  was  paid 
after  maturity  and  at  a  time  when  the  ap- 
pellant could  have  declared  the  policy  for- 
feited for  failure  to  pay  dt  at  the  time  stipu- 
lated In  the  policy.  It  was  shown  that  It 
was  the  custom  of  the  appellant  to  accept 
payments  from  policy  holders  who  were  two 


or  three  months  in  arrears.  T.  Bl  Flick,  sec- 
retary of  appellant,  testified  that  at  the  time 
In  question  Dr.  Bergfleld  was  the  man  who 
was  authorised  to  take  the  money  and  send 
it  to  the  company.  "I  think  Mr.  BandeU 
sent  the  Capers  money  for  January  and  Feb- 
ruary to  Dr.  Bergfleld."  The  policy  does  not 
stipulate  that  the  overdue  premiums  shaU 
be  G0nsldere<^  as  earned. 

On  the  facts  above  detailed  we  are  of  the 
opinion  that  the  payment  of  the  past-due 
premiums  to  an  agent  of  the  appellant  who 
was  authorize  to  coUect  it,  such  as  Dr. 
Bergfleld  unquestionably  was,  was  notice  of 
payment  and  collection  to  the  Insurance  com- 
pany, and  that  the  failure  of  the  company 
upon  such  notice  to  claim  a  forfeiture  was 
a  waiver  by  the  company  of  the  ri^t  there- 
after to  declare  a  forfeiture.  Continental 
Casualty  Co.  v.  Jennings,  45  Tex.  Civ,  App. 
14,  99  S.  W.  426;  Cohen  v.  Insurance  Co., 
67  Tex.  327,  3  S.  W.  296,  60  Am.  Bep.  24; 
Insurance  Co.  v.  Freeman,  19  Tex.  Civ.  App. 
632,  47  S.  W.  1025;  Hiba:nla  Ins.  Co.  v. 
Malevlnsky,,  8  Tex.  Civ.  App.  81,  24  S.  W. 
804.    In  the  ease  last  cited  it  Is  said : 

"There  was  no  error  in  overruUng  the  de-. 
murrer.  An  insurance  company  is  estopped 
from  claiming  a  forfeiture  of  its  policy  when  it 
accepts  and  retains  the  premium  with  notice  of 
the  facts  constituting  the  forfeiture.  The  com- 
pany Itself  would  be  deemed  to  have  notice  if  its 
agent,  with  power  to  issue  the  policy  and  receive 
the  premium,  had  notice  at  the  time  be  exercised 
such  power.  The  same  principles  apply  when  an 
agent,  with  knowledge  of  acts  on  the  part  of  as- 
sured working  a  forfeiture,  having  authority  so 
to  do,  accepts  a  premium  for  a  renewal  of  the 
policy,  or  additional  consideration  for  increased 
risk.  In  such  cases  die  forfeiture  is  waived  by 
the  company  if  it  retain  the  premium  or  addi- 
tional price.  It  Is  the  duty  of  the  company  to 
object,  and  claim  forfeiture,  at  the  time  it  is 
deemed  to  have  notice  of  a  breach  of  the  condi- 
tions of  the  policy.  It  cannot  receive  the  pre- 
mium without  objection,  and,  upon  loss,  claim 
the  right  to  repudiate.  It  should  act  promptly ; 
otherwise,  it  waives  the  forfeiture.  The  compa- 
ny is  affected  with  notice  through  the  knowl- 
edge of  its  agent,  legally  authorized  to  do  the 
act  constituting  waiver.  The  waiver  is  by  the 
company,  and  will  bind  the  company,  upon  the 
doctrine  that  it  has  notice  through  its  agent.- 
Insurance  Co.  v.  Lee,  73  Tex.  646,  11  S.  W. 
1024:  Insurance  Co.  v.  Ende,  65  Tex.  118; 
Morrison  v.  Insurance  Co.,  69  Tex.  363,  6  S.  W. 
«05  [5  Am.  St,  Bep.  6SU  Cohen  v.  Insurance 
Co.,  67  Tex.  826,  8  S.  W.  296  [80  Am.  Rep. 
24] ;  Insurance  Co.  v.  Shook,  59  Tex.  510;  In- 
surance Co.  V.  Blum,  76  Tex.  653,  13  S.  W.  572 ; 
Insurance  Ass'n  v.  Griffin,  66  Tex.  232,  18  S. 
W.  505 ;  Insurance  Co.  v.  Lyons,  38  Tex.  254 ; 
Wood,  Ins.  pp.  89,  90;  Insurance  Co.  v.  Gar- 
field, 60  111.  124  [14  Am.  Rep.  27] ;  Hadlcy  v. 
Insurance  Co.,  55  N.  H.  110;  Sherman  v.  In- 
suronco  Co.,  89  Wis.  108 ;  Bichmond  v.  Insur- 
ance Co.,  79  N.  T.  239 ;  Insurance  Co.  v.  Wells, 
89  III.  82;  Fishbeck  v.  Insurance  Co..  54  Cal. 
422;  Roberts  v.  Insurance  Co.,  41  Wis.  321; 
Pitney  v.  Insurance  Co.,  65  N.  Y.  28;  Rowley  v. 
Insurant  Co.,  36  N.  Y.  550 :  Von  Bones  v.  In- 
surance Co.,  8  Bush  (Ky.)  133 ;  Hurwitz  v.  In- 
surance Co.,  40  Mo.  557  [93  Am.  Dec.  321]; 
Hubbard  v,  thsarance  Co.,  .33  lown.  325  [11  Am. 
Bep.  125] ;  Couch  v.  Insurance  Co.,  37  Oonn.° 
248;  Pechnor  v.  Insurance  Cp.,  6  Lans.  (N..Y.) 
411;  Post  V.  Insurance  Co.,  43  Barb.  (N.  Y.) 
351;    Insurance  Co.  v.  Taylor.   73   Pa.  342; 
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Oloucestcr  Mfg:  Co.  ▼.  Howard  Fire  Ina.  Co.,  B 
Gray  (Mass.)  498  [66  Am.  Dec.  376] ;  May,  Ins. 
868 :  Insurance  Go.  t.  Gallatin,  48  Wis.  36,  3 
N.  W.  7T2.  The  agent's  powers  may  be  restrict- 
ed, and  he  may  not  have  the  i>ower  to  waiye; 
but  this  does  not  affect  the  power  of  the  compa* 
ny  to  waive.  It  is  the  duty  of  the  agent  to  in- 
form bis  principal  of  acts  known  to  him  incon- 
sistent with  the  terms  of  the  policy,  and,  if  he 
fail  to  do  so,  it  is  the  fault  of  the  agent  to- 
wards his  principal,  and  will  not  exonerate  the 
latter.    Von  Bones  ▼.  Insurance  Co.,  supra." 

In  Insaranoe  Componr  v.  EVeemaji,  above 
dted,  the  San  Antonio  Ckmrt  of  Oivll  Ap- 
peals states  the  law  to  be  as  follows: 

"It  is  a  well-established  principle  Oat  if  a 
forfeiture  has  occurred  for  breach  of  any  condi- 
tion in  an  insurance  policy,  and  the  company 
thereafter,  with  knowledge  of  the  facts,  uncondi- 
tionally accepts  and  retains  a  premium,  it  there- 
by waives  the  former  forfeiture,  and  is  estop- 
ped thereafter  from  setting  up  the  grounds  of 
forfeiture  as  a  defense.  2  Joyce,  Ins.  p.  1369, 
and  authorities  dted  in  note  151;  Insurance 
Co.  T.  Hanna,  81  Tex.  487,  17  S.  W.  36 ;  Mor- 
ris T.  Insurance  Co.,  43  S.  W.  888;  2  Beach, 
Ins.  p.  77;  Walsh  v.  Insurance  Go.  [30  Iowa, 
133]  6  Am.  Bep.  664 ;  Insurance  Co.  v.  Baddin, 
120  U.  S.  183,  7  Sup.  Ct  BOO  [30  L.  Ed.  644]; 
McGurk  T.  Insurance  Co.,  66  Conn.  528,  16  AtL 
263  [1  L.  R.  A.  563].  As  is  said  by  Justice 
Gray  in  Insurance  Co.  ▼.  Baddin,  supra:  'If  in- 
surers accept  payment  of  a  premium  after  they 
know  there  has  been  a  breach  of  a  condition  ot 
the  policy,  their  acceptance  of  the  premium  is  a 
waiver  of  the  right  to  avoid  the  policy  for  that 
breach.  Upon  principle  and  authority  tiiere  can 
be  no  doubt  about  this.  To  hold  otherwise 
would  be  to  maintain  that  the  contract  of  insur- 
ance requires  good  faith  of  the  assured  only, 
and  not  of  the  insurers,  and  to  permit  insurers 
knowing  aU  the  tacts  to  continue  to  receive  new 
benefits  from  the  contract,  while  Uiey  decline  to 
bear  its  burdens.' " 

From  Median  on  Agency,  718,  719,  we 
quote  tbe  following: 

"It  is  a  general  rule,  settled  by  an  unbroken 
current  of  authority,  tiiat  notice  to  an  agent, 
when  acting  within  the  scope  of  his  authority 
and  in  reference  to  a  matter  over  which  his  au; 
thority  extends,  is  notice  to  the  principal.  This 
rule  rests  upon  two  theories.  The  first  is  bas- 
ed on  the  legal  identity  of  the  agent  of  the  prin- 
cipal, in  the  fact  that  the  agent,  while  keeping 
within  tbe  scope  of  his  authority,  is,  as  to  the 
matter  embraceid  within  it,  for  the  time  being  the 
principal  himself,  or  at  all  events  the  alter  ego 
of  the  prindpal.  The  other  is  based  upon  the 
rule  that  it  is  the  duty  of  tbe  agent  to  disclose 
to  his  principal  aU  notice  or  knowledge  which 
he  may  possess,  and  which  is  necessary  for  the 
prindpaPs  protection  or  guidance.  This  duty 
the  law  presumes  the  agent  to  have  performed, 
and  imputes  to  the  prindpal  whatever  notice  or 
knowledge  the  agent  then  possessed,  whether  he 
has  in  fact  disclosed  it  or  not." 

Tbe  proTlsIons  of  the  policy  hereinafter 
copied  were  inserted  for  the  benefit  of  appel- 
lant, and  could  be  waived  by  It,  and  in  fact 
were  waived  by  It,  by  the  receipt  and  reten- 
tion of  tbe  past-dne  premium  by  its  agent, 
who  was  duly  authorized  to  receive  it,  with 
knowledge  of  the  fact  that  it  had  not  been 
paid  within  the  time  required  by  the  con- 
tract of  Insurance.  Insurance  Co.  v.  Fitz- 
gerald, 1  White  &  W.  Civ.  Cas.  Ot  App.  sec. 
1347 ;  Equitable  Life  Assurance  Oo.  v.  ElUs, 


106  Tex.  687,  147  S.  W.  1162.  162  S.  W. 
626. 

[2]  Tbe  court  charged  the  Jury,  In  the 
event  they  fonnd  for  plaintiff,  to  award  him 
tbe  amount  of  the  policy,  together  with  12 
per  cent,  thereof  as  a  penalty,  and  attorney's 
fees  of  ¥50.  It  is  complained  that  the  conrt 
eited  in  instructing  the  Jury  that  they  might 
find  for  him  for  the  penalty  and  attorney's 
fees,  for  the  reason  that  plaintiff  was  not 
entitled  to  recover  therefor  unless  he  had 
made  demand  on  tbe  company  for  tbe  pay- 
ment of  tbe  p<dlcy,  and  that  there  was  no  evi- 
dence that  plaintiff  had  made  sncb  a  demand. 
It  was  agreed,  and  the  agreement  put  In 
evidence,  that  $50  was  a  reasonable  at- 
torney's fee,  in  case  it  was  found  that  plain- 
tiff was  entitled  to  recover.  Plaintiff  plead- 
ed that  be  had  made  written  demand  on  de- 
fendant for  tbe  payment  of  tbe  policy,  and 
that  tbe  demand  Was  refused.  Acts  1913, 
p.  267,  In  force  at  the  time  this  case  was 
-tried,   contains  this  provision: 

"The  defendant  in  his  answer  shall  plead  to 
each  fact  alleged  in  the  plaintiff's  petition,  and 
either  admit  or  deny  the  same,  or  deny  that  he 
has  any  knowledge  or  information  thereof  snffi- 
dent  to  form  a  belief,  and  any  fact  not  denied  by 
the  defendant  or  which  he  does  not  deny  that  be 
has  knowledge  or  information  thereof  saffident 
to  form  a  belief  shall  be  taken  as  confeased." 

The  failure  of  defendant  to  deny  tbe  al- 
legations of  the  petition  as  to  the  demand  for 
payment  obviated  tbe  necessity  for  plaintiff 
to  prove  it 

The  above  sufficiently  disposes  of  all  of  ap- 
pellant's assignments  of  error  adversely  to 
its  contentions.  The  judgment  of  tbe  court 
below  Is  affirmed. 

Affirmed. 


GENBBAIi  BONDING  &  OASUAI/TX  INS. 
CO.  V.  MeOUBDT.     (No.  6607.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonia 

Feb.   2,    1916.     On    Motion   for  Be- 

hearing,  March  8,  1816.) 

1.  Exceptions,  Btu,  ot  «=»40— Fitiwo— Ex- 

TKRBION    OF  TeMK. 

An  order  extending  time  to  file  bills  of  ex- 
ceptions may  be  made  after  the  time  for  filing 
previously  given  has  expired,  whether  the  court 
be  one  whose  terms  are  more  or  less  than  8 
weeks. 

[Ed.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent  Dig.  H  44,  46,  67-64 ;  Dec.  Dig. 
«B»40.J 

2.  WiTREBSBS   «=3>143— COMFETENOT— T^RS- 
AOnOH     WITH     DBCEOENT    —  ASSIQNOB     OT 

OULtlt. 

The  asaigBor  ot  a  olalm,  on  whldi  an  ex- 
ecutrix is  sued,  is,  under  B«v.  St  1811,  ait 
3690,  prohibiting  either  party  to  testify  against 
the  other  to  a  transaction  with  decedent  iii' 
competent  to  testify  for  tbe  assignee,  as  ba 
would  be  to  testify  for  himself,  if  suing  on  the 
claim. 

[Ed.  Note.— For  other  cases,  see  WitAesaes, 
Cent  Dig.  {|  618-624;  Dec  Dig.  «=>143.] 
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8.  MsoHAKioa'  Ltmg  «=3>271— BaroBonaDfT 
— Petition. 

Petitions  meking  to  eMabUah  Uability  by 
reason  of  meeluuiies'  liens,  are  aubjeot  to  gen- 
wal  demurrer,  tbe^  not  alleging  the  date  of 
giving  notice  of  claims,  nor  tne  amount  of  the 
contract  price  unpaid  to  the  contractor  at  the 
time  of  the  notice,  or  the  amounts  thereafter 
paid  to  him. 

[Bd.  Note.— SVir  other  cases,  see  Mechanics' 
liens.  Cent  Dig.  ||  494-618;    Dec.  Dig.  «=> 

4.  Appeai,  and  Erbob  4=>601— OvxBBUuna 
Generai,  DEiniBBBB— Exceptions. 

Whether  a  petition  is  subject  to  general  de- 
murrer is  a  question  of  fundamental  error,  so 
that  it  is  immaterial  that  exceptions  to  the 
overruling  of  such  demurrer  do  not  appear  in  the 
transcript. 

[Ed.  Note.— For  other  ckaea,  see  Appeal  and 
Error,  Cent  Dig.  H  2300-:^06 ;  Dec.  Dig.  <8=9 
601.] 

6.  Fbauds,  STATinx  or  «s9l4%— FsiaoRB  to 

Whok  Statute  is  Available. 

The  defense  of  statute  of  frauds  being  a 
personal  one,  and  not  being  pleaded  by  plalntif! 
against  interveners,  cannot  be  invoked  in  favor 
of  plaintiff  against  them  by  a  defendant  who 
was  not  a  party  to  the  contract  between  plain- 
tiS  and  interveners. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  {{  344-360;  Dec.  Dig.  «s» 
148.] 

6.  Pbinoipai.  and  Sitbbtt  «=a82— Liabiutt 
— EiXTEUT— Bun-Dina  Contbact. 

The  owner  of  a  building  cannot  on  default 
of  the  contractor  make  promises  to  pay  claims 
due  by  the  contractor,  thus  enlarging  his  liabil- 
ity, or  make  contracts  for  labor  and  material, 
and  hold  the  contractor's  bondsman  liable  there- 
for, except  as  provided  by  the  building  contract 
or  bond. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Sarety,  Cent  Dig.  |  127 ;   Dec.  Dig.  «=>82.] 

On  Motion  for  Behearing. 

7.  Apfbal  and  Bbbob  «s»864— Bktisw— Bxa- 
80NB  FOB  Decision. 

A  Judgment  being  correct,  though  for  a  dif- 
ferent reason  than  stated  by  the  court,  should  be 
affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8403,  8404,  8408-^424, 
8427-3430;  Dec  Dig!  «=»884.] 

&  Pbimcipai.  and  Aqeri  «=>167— Aoknt  aw 

Two  Pabtibs— Contbaot. 

One  who  is  agent  both  of  a  building  con- 
tractor and  the  building  owner,  cannot  by  ap- 
proving of,  as  agent  of  the  contractor,  a  contract 
which,  as  agent  of  the  owner,  he  made  with  la- 
borers and  materialmen,  deprive  the  contractor 
of  any  right,  as  one  cannot  contract  with  him- 
self. 

[Ed.  Note.— For  other  cases,  see  Prindpal  and 
Agent,  Cant  Dig.  {  088 ;  Dec.  Dig.  c8=3l67.] 

9.  PSIIfOlPAI,  AND    SiniTT    «s»101— RBIXAm 
or  SVBKTT— Al.IKBATIOir  OF  CONTBAOT. 

A  material  alteration  of  the  contract  bv 
bnflding  contractor  and  building  owner  wiU 
release  the  omtractor's  bondsman. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Sarety,  Cent  Dig.  (f  169-180;  Dee.  iHg.  «s> 
101.] 

Appeal  from  District  Court,  Bee  Comity; 
F.  O.  Chambliss,  Jadge. 

Action  by  Elizabeth  McCnrdy,  executrix 
of  W.  O.  McCnrdy,  deceased,  against  the 
General  Bonding  &  Casualty  Insurance  Com- 


pany and  anotber.  From  the  Judgment 
against  tbe  named  defendant,  it  appeals,  and 
plaintiff  complains  of  Judgments  in  favor  of 
interveners.    Reversed  in  part 

Beasley  A  Beasley  and  J.  Bd  Daugberty, 
all  of  Beerille,  for  appellant  Dougherty  & 
Dougherty,  B.  D.  Tarlton,  Jr.,  H.  S.  Bon- 
ham,  W.  O.  Gayle  and  O.  C.  Robinson,  all 
of  Beeville,  for  appellee. 

M0UR8UND,  J.  On  January  27,  1913,  W. 
O.  McCurdy  and  Ll  W.  Franks  entered  into 
a  building  contract  whereby  Franks  agreed 
to  provide  all  the  materials  and  perform  all 
work,  and  deliver  the  building  completed, 
free  of  all  liens,  by  June  1, 1913,  for  $10,445-- 
85,  to  be  paid  in  installments  upon  certifi- 
cates of  the  architects,  Stephenson  &  Helden- 
fels,  but  20  per  cent  to  be  retained  until 
completion  of  the  building  and  i>ald  within 
10  days  thereafter.  Franks  executed  a  bond 
gnarantedng  the  faithful  performance  of 
his  contract,  vrith  the .  General  Bonding  & 
Casualty  Insurance  Company  as  surety.  Mc- 
Curdy died  on  June  19,  1913,  and  his  widow, 
who  was  the  sole  devisee  under  bis  will, 
qualified  as  independent  executrix  in  July, 
1913.  ^ 

The  building  was  completed  and  accepted 
by  Mrs.  McCurdy  on  September  1,  1913,  at 
which  time  the  sum  of  $2,081.16  remained 
unpaid  to  Franks.  Some  time  after  August 
20th  F.  W.  Heldenfels,  the  architect,  who 
personally  supervised  the  construction  of 
the  building,  In  order  to  make  up  a  state- 
ment of  the  final  condition  of  the  Job,  and 
to  arrive  at  what  Franks  owed  on  the  build- 
ing for  material  and  labor,  went  around  and 
talked  to  each  of  Franks'  creditors  person- 
ally and  got  "a  statement  of  what  they  had 
igalnst  the  building."  In  this  way  it  was 
ascertained  that  Franks  owed  more  than  the 
portion  of  the  contract  price  on  hand  would 
satisfy.  On  September  6,  1913,  the  attor- 
neys for  the  estate  of  McCurdy  telegraphed 
the  General  Bonding  &  Casualty  Insurance 
Company  that  they  had  Just  been  Informed 
by  Heldenfels,  architect  for  the  McCurdy 
building,  that  there  was  $2,081.16  due  to 
Franks,  and  $3,876.26  In  claims  due  by 
Franks,  making  a  difference  of  $1,795.11 
which  might  become  a  lien  on  the  building, 
and  for  the  company  to  give  this  Immediate 
attention.  A  reply  was  telegraphed  on  the 
same  day  as  follows:  "Architects  certainly 
know  the  usual  custom  of  prorating  funds 
left  on  band."  Acting  upon  this  reply,  Hel- 
denfels, on  September  9th,  prorated  the 
$2,081.16  among  various  creditors  of  Franks 
(all  of  whom,  save  probably  one,  were  in- 
terveners In  this  suit)  paying  each  approxi- 
mately 63%  per  cent  of  his  debt,  and  he  in- 
formed the  creditors  If  they  would  file  liens 
for  the  balance  of  their  claims  the  McCnrdy 
estate  would  pay  them.  Most  of  the  credi- 
tors filed  statements  with  the  county  clerk, 
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seeking  to  fix  a  mecbanlc'B  or  materialman's 
lien  under  the  statute. 

The  claims  against  Franks  after  the  com- 
pletion of  the  building  and  held  by  Inter- 
veners In  this  suit,  briefly,  were  as  follows: 

(1)  Heldenfels    Bros.,    lumber    and 

other  material,  prosecuted  by 
J.  C.  Wood,  assignee  of  Hel- 
denfels Bros $1,139  33 

(2)  BeeviUe   Windmill   ft   Plumbing 

Go.  material 132  23 

(3)  Noble  and  Woodruff,  hauling...  223  86 

(4)  C.  E.  French,  brickla.ving 63  81 

(5)  a.  Francis  Mlchot,  labor 

and  material $14  21 

b.  Burrows      Hardware 

Company,     material    23  22 
e.  S.  I.  De  Loach,  plas- 
terer       18  69  66  12 

(Q  Homer  Botts  and .  14  others,  day 

laborers,  claims  totaling 105  26 

Total  $1,70»  71 

Each  one  of  the  claims  represented  a  bal- 
ance due  after  the  payment  of  Its  pro  rata 
part  of  the  fund  of  $2,081.16  on  September 
9th. 

Some  time  after  the  completion  of  the 
building  Mrs.  McCurdy  Instituted  this  suit 
against  Franks  and  the  Bonding  Company, 
alleging  that  certain  of  the  claimants  had 
filed  liens  against  the  proiterty  which  con- 
stituted a  cloud  on  her  title,  and  that  others 
bad  valid  claims  that  were  liens  or  could 
be  converted  into  liens,  and  that  she  and 
her  deceased  husband,  as  well  as  their  agents 
and  representatives,  had  faithfully  com- 
piled with  all  the  obligations  imposed  upon 
them  la  the  building  contract,  and  that  the 
entire  contract  price  liad  been  paid.  She 
alleged  the  facts  as  to  the  delay  and  prayed 
that  the  validity  of  all  claims  and  liens  be 
determined,  and  that  she  have  Judgment  for 
the  amount  of  all  such  claims  and  liens  afi 
were  valid  and  resulted  from  the  contra* 
tor's  fault,  and  that  she  recover  $106  liqui- 
dated damage  for  delay  in  completion  of  the 
building. 

Intervener  C.  E.  French  sued  for  $63.81, 
balance  due  him  for  work  as  a  brick  mason. 
His  account  was  filed  September  11,  1913. 
He  alleged  that  within  90  days  after  accrual 
of  the  Indebtedness  he  gave  notice  to  Franks 
and  plaintiff  of  the  amounts  and  items  of 
the  Indebtedness.  He  also  alleged  that  he 
had  a  lien  as  admitted  in  plaintiff's  original 
petition,  and  that  he  had  a  lien,  even  though 
the  cost  exceeded  the  contract  price,  because 
the  owner  permitted  him  to  continue  his 
work  knowing  that  Franks  was  insolvent, 
and  that  the  cost  would  exceed  the  contract 
price.  He  also  alleged  that  he  was  promis- 
ed by  the  agents  of  the  owner  that  bis  ac- 
count for  labor  performed  and  to  be  perform- 
ed would  be  paid;  that  he  would  not  have 
performed  said  labor  if  it  had  not  been  for 
such  promise. 

Interveners  Noble  &  Woodruff  sued  for  a' 
baliince  of  $223.96  for  hauling  material  and 
levflhig  dirt.  Their  allegations  are  the  same 
as  thcee  of  French.  I 


Francis  Mlchot  sued  for  a  balance  of  $11- 
21  for  material.  Burrows  Hardware  Com- 
pany, for  4>23.22,  for  material,  and  &  I.  De 
Loadi  for  $18.69,  for  labor.  The  first  two 
alleged  that  they  had  given  notice  to  Franks 
and  plaintiff  of  the  amounts  and  Items  of 
their  claims  within  90  days  of  the  accrual 
thereof,  and  that  each  of  ttaem  filed  with 
the  county  clerk  a  verified  account  within 
said  time.  De  Loach's  allegation  of  notice 
and  filing  of  account  was  the  same  as  tliat 
of  the  other  two,  except  that  be  alleged  be 
gave  notice  and  filed  his  account  within  30 
days  after  the  accrual  of  the  indebtedness. 
They  all  alleged  estoppel  along  the  lines 
pleaded  by  intervener  French,  as  well  as  that 
the  owner,  by  her  agent,  F.  W.  HeldenfeU, 
expressly  promised  to  pay  their  claims. 
'  Interveners  Homer  Botts,  J.  Ia  Slosser, 
Clarence  Boss,  John  Davis,  J.  W.  Nolan,  K. 
J.  Canada,  J.  R  CUck,  Pete  Ahasoy,  H.  Fer- 
nandez, Don  Sauseda,  Dan  Tally,  Oscar  Ben- 
nett, B.  J.  Book,  and  F.  Baldwin  sued  to  re- 
cover small  amounts  due  them  for  labor, 
and  the  BeeviUe  Manufacturing  Company, 
$3.93,  for  supplies  furnished.  They  sued  up- 
on an  express  agreement  by  the  owner  to 
pay  their  claims,  and  also  alleged  estoppel 
by  reason  of  the  same  facts  pleaded  by  the 
other  interveners. 

The  Beevllle  Windmill  ft  Plumbing  Com- 
pany sued  for  $132.23,  for  material.  Its  pe- 
tition contained  the  same  allegations  as  that 
of  French,  with  the  exception  that  no  prom- 
ise on  the  part  of  the  owner  is  relied  on. 

J.  C.  Wood,  as  assignee  of  Heldenfels  Bros., 
sued  to  recover  a  balance  of  $1,139.33  due 
for  material  furnished,  alleging  the  same 
facts  as  Intervener  French  for  the  purpose 
of  showing  a  lien  by  estoppel,  and  also  that 
W.  O.  McCurdy  promised  and  agreed  witii 
F.  W.  Heldenfels  that  he  would  pay  for  such 
Biaterial  as  said  firm  would  fnmlsh  Franks 
for  use  In  the  construction  of  the  buUding 
to  be  erected  by  said  McCurdy.  This  Inter- 
vener also  alleged  notice  in  the  same  general 
way  as  intervener  French. 

Plaintiff's  answer  to  each  of  such  peti- 
tions of  intervention  consisted  of  general 
demurrer,  special  exceptions,  denial  of  every 
material  allegation,  and  a  special  reply  to  the 
effect  that  the  division  of  the  balance  on 
hand  was  made  by  agreement  between  the 
owner  and  all  holders  of  unpaid  claims,  and 
that  French  was  a  party  to  such  agreement, 
accepted  his  part,  and  is  therefore  estopped 
from  setting  up  any  further  dalm  against 
plaintiff.  She  alleged  further  that  she  had 
paid  the  full  contract  price  for  the  build- 
ing, that  she  had  complied  faithfully  with 
all  the  obligations  of  the  building  contract, 
and  prayed  that  if  any  judgment  was  render- 
ed against  her  for  any  amount  that  she  hare 
Judgment  against  Franlcs  and  the  Bonding 
Company  for  such  amounts  and  for  the  sum 
of  $105  for  delay.    She  asserted: 

"(a)  That  if  she  had  made  herself  liable  in  any 
way  on  account  of  the  maoser  in  wliich  she  dU- 
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buned  the  fund  of  $2,081.15,  then  the  Bonding 
Company  should  reimburse  her  because  ahe  was 
acting  under  its  instructions  and  direction  in 
so  doing,  and  (b)  that  if  ahe  had  become  liable 
for  any  of  the  elairag  arising  out  of  the  con- 
struction of  the  building,  such  liability  result- 
ed from  the  default  of  the  contractor,  Franks, 
by  reason  of  his  breach  of  the  contract  in  failing 
to  'furnish  and  pay'  for  all  the  labor  and  ma- 
terial entering  into  the  construction  of  the  build- 
ing; it  being  cont^ded  that  such  was  the  ef- 
fect of  his  contract." 

The  Bonding  Company,  while  It  denied 
liability  to  plaintiff,  even  thoagh  plaintiff 
should  be  liable  to  Interveners,  actively  de- 
fended plaintiff  against  Interveners.  It 
contended  that  under  the  facts.  In  so  far  as 
It  was  concerned,  plaintiff's  liability  was  lim- 
ited to  the  contract  price  of  the  building; 
that  Franks  had  performed  bis  contract  by 
furnishing  her  such  a  building  as  ahe  con- 
tracted for;  that  If  she  had  become  liable 
for  any  additional  amount  such  liability 
arose  out  of  agreements  foreign  to  the  con- 
tract with  Franks;  that  the  promises  made 
to  the  claim  holders  were  unenforceable  un- 
der tlie  statute  of  frauds;  that  aathotlty  of 
Ueldenfela  to  bind  the  McCurdy  estate  by 
promising  to  pay  the  claims  was  not  shown; 
that  plaintiff  had  failed  to  faithfully  per- 
form the  contract  resulting  in  the  release 
of  the  surety:  and  that  F.  W.  Heldenfels 
was  in  effect  a  party  to  the  suit,  and  In- 
competent to  testify  as  to  the  statements  of 
W.  O.  McCurdy,  deceased. 

No  Jury  was  demanded.  Judgment  was 
rendered  In  favor  of  eacb  Intervener  for 
the  amount  of  his  claim  against  plaintiff,  and 
In  favor  of  plaintiff  for  all  such  sums  and 
$105  additional  damages  for  delay,  against 
Franks,  wbo  did  not  answer,  and  the  B<wd- 
Ing  Company.  The  plaintiff  and  the  Bonding 
Company  perfected  appeal. 

[1]  At  a  former  day  of  this  term  a  mo- 
tion by  Mrs.  McCurdy  to  strike  out  the  bills 
of  exception  of  the  Bonding  Company  was 
overruled.  The  ground  of  the  motion  was 
that  whUe  orders  extending  the  time  within 
which  to  file  bills  of  exception  and  state- 
ment of  facts  had  been  granted,  such  orders 
were  made  after  the  time  had  expired,  which 
bad  theretofore  been  given.  The  motion  was 
overruled  upon  the  authority  of  the  case  of 
BamiU  v.  Samuels,  104  Tex.  46,  133  S.  W. 
419,  In  which  the  Supreme  Court  held  that 
an  order  entered  at  the  following  term  of 
court  was  sufficient,  although  the  time  there- 
tofore given  by  the  statute  had  expired  Icmg 
before  such  order  was  entered.  That  was  a 
case  decided  in  a  court  whose  term  may  lest 
more  than  8  weeks;  but  if  the  power  given 
to  extend  the  time  may  be  exercised  in  such 
cases  after  the  time  given  by  law  or  previous- 
ly granted  has  expired,  the  same  construc- 
tion must  be  placed  upon  the  same  words  In 
that  portion  of  the  statute  relating  to  cases 
tried  In  courts  whose  term  is  less  than  8 
weeks,  and  in  which  the  extensions  may  be 
granted  in  vacation.  Nocona  Bank  t.  Bolton, 
143  S.  W.  242. 


[*]  The  court  concluded  that  W,  O.  Mc- 
Curdy WAS  liable  to  Heldenfels  Bros,  for  the 
balance  due  them  by  reason  of  an  express 
agreement  to  pay  for  all  the  material  fur< 
nlshed  by  Heldenfels  Bros,  to  Franks,  and 
therefore  J.  C.  Wood,  assignee,  should  re- 
cover from  plaintiff  the  amount  for  which  be 
sued ;  that  wboi  plaintiff  paid  $1,314.87  to 
Heldenfels  Bros,  on  September  9,  1818,  sbe 
paid  a  debt  for  which  she  was  primarily  lia- 
ble as  between  herself  and  Heldenfehs  Bros., 
and  therefore  she  became  liable  to  the  other 
interveners  for  the  amounts  awarded  them 
in  the  Jadgment,  by  reason  of  having  writ- 
ten notice  of'  their  claims  and-  of  the  f&ct 
that  they  should  have  been  paid  before  any 
payment  was  made  to  Heldenfels  Bros.  As 
the  Judgment  of  the  court  is  baaed  on  tbe 
theory  that  Heldenfels  Bros,  were  entitled  to 
recover  on  a  promise  alleged  to  have  l)een 
made  by  W.  O.  McCurdy,  we  will  first  consid- 
er the  assignment  wbich  challenges  the  cor- 
rectness of  the  ruling  of  the  court  in  admit- 
ting and  considering  tbe  testimony  upon 
which  sucb  holding  is  based.  F.  W.  Helden- 
fels, who,  in  addition  to  being  tbe  supervis- 
ing architect,  also  acted  tn  tbe  capacity  of 
agent  for  the  owner,  was  a  member  of  tbe 
firm  of  Heldenfels  Bros.,  which  firm  assign- 
ed to  J.  C.  Wood  its  claim  after  this  suit  was 
instituted  by  plaintiff.  Upon  Ms  testimony 
concerning  an  agreemoit  made  with  W.  O. 
McCurdy  before  the  material  was  furnished 
to  Franks,  and  upon  sucb  testimony  alcme, 
is  based  the  finding  of  tbe  court  that  a  con- 
tract was  made  by  McCurdy  to  purchase  sucb 
material.  This  testimony  was  objected  to 
as  coming  within  the  purview  of  article 
3690,  R.  S.  1911-  Intervener  Wood,  as  as- 
signee of  Heldenfels  Bros.,  sought  to  recov- 
er a  Judgment  against  Bliaabeth  McCurdy, 
as  executrix  of  the  will  of  W.  O.  McCurdy. 
We  find  no  case  directly  in  point,  but  believe 
that  if  tbe  statute  is  to.  be  given  effect  It 
must  be  held  that  F.  W.  Heldenfels'  testi- 
mony should  not  have  been  admitted.  If 
every  person  who  clalmp  to  have  a  contract 
with  a  deceased  person  can,  by  assigning  his 
claim,  free  bimseU  of  tbe  inhibition  of  tbe 
statute  against  testi^'ing  to  transactions 
with  the  deceased,  the  statute,  for  all  prac- 
tical purposes,  would  be  rendered  nugatory, 
and  might  as  well  be  aboUshed.  It  may  well 
be  doubted  whether  the  statute  is  a  good 
one,  but,  as  long  as  It  remains. the  law,  tbe 
courts,  while  not  extending  it,  wUl  give  It 
a  practical  construction  such  as  will  effect 
tbe  purpose  thereof.  In  tbe  case  of  Simpson 
V.  Brotberton,  62  Tex.  170,  tbe  Supreme 
Court  said: 

"So  the  object  of  the  act,  excluding  parties 
from  testifying  as  to  transactions  with  deceased 
persona,  wouW  be  defeated  by  allowing  one  to 
testify  to  such  transactions  who  was  as  fully 
interested  in  the  result  of  the  suit  as  any  of  the 
persons  named  as  parties  upon  the  record." 

Intervener  Wood  had  nmde  Heldenfels 
Bros,  parties  to  this  suit,  alleging  that  they 
represented  to  blm,  in  x>rder  to  get  bim  to 
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bny  their  claim,  that  It  waa  aecnred  by  a  lien 
upon  the  bullcU^,  and  praying  for  Jndgment 
against  them  In  the  event  It  should  appear 
that  the  claim  was  not  secured  by  a  lien  as 
claimed.  It  la  true  that  the  Bonding  Com- 
pany In  Its  pleadings  suggested  that  Helden- 
fels  Bros,  were  improperly  brought  Into  the 
suit  because  they  did  not  occupy  the  posi- 
tion of  plaintiff  or  defendant,  but  only  that 
of  defendant  In  an  Independent  suit  by  Wood, 
and  prayed  that  the  suit  be  dismissed  as  to 
said  Heldenfels  Bros.  It  appears  that  Hel- 
denfels  Broa  filed  a  motion  asking  that  they 
be  dismissed  from  this  suit,  which  motion 
was  granted,  and  they  were  dismissed  with- 
out prejudice  to  Wood's  claim.  The  order  of 
court  shows  that  the  dismissal  was  not  grant- 
ed because  of  any  request  of  the  Bonding  Com- 
pany, bnt  even  If  It  had  been,  such  fact  would 
not  deprive  plaintiff  or  the  Bonding  Company 
of  the  right  to  object  to  the  Improper  testi- 
mony. In  support  of  our  condusion  that  the 
testimony  should  have  been  excluded,  we 
dte  in  addition  to  the  case  above  mentioned, 
the  following  cases:  Anglln  v.  Barlow,  45  S. 
W.  828;  Whitfield  v.  Dlffle,  105  S.  W.  326; 
Wells  V.  Hobbs,  67  Tez.  Civ.  App.  S7B,  122 
B.  W.  462;  Doncao  ▼.  Herder,  67  Tex.  Civ. 
App.  642,  122  S.  W.  905. 

As  the  court  erred  in  holding  that  the 
claim  of  Heldenfels  Bros,  held  by  Intervener 
Wood  arose  from  a  contract  on  the  part  of 
McOurdy  to  purchase  from  said  firm  sudi 
material  as  Blanks  bad  intended  pnrdias- 
Ing  from  sudi  firm,  it  follows  that  the  con- 
clusion to  the  effect  that  said  claim  was  not 
entitled  to  share  in  the  distribution  of  the 
balance  on  hand  must  be  declared  erroneous, 
as  well  as  the  f  urtiiar  oonclusl<m  that  the  re- 
maining interveners  were  entitled  to  recover 
the  amounts  sued  for  by  them  because  of  the 
diversion  of  a  large  portion  of  the  fund  to 
the  payment  of  the  Heldenfels  dalm.  It 
further  appears  that  only  the  Interveners 
Francis  Mldiot,  Burrows  Hardware  Com- 
pany, and  S.  I.  De  Loach  attempted  to  plead 
Illegal  distribution  of  the  funds,  and  they  fail 
to  allege  any  facts  showing  that  the  distri- 
bution was  illegal,  but  merely  aver  that  part 
of  the  fund  was  paid  to  parties  "who  were 
not  looking  to  this  fund  for  payment,  but 
were  relying  on  W.  O.  McOurdy's  expressed 
promise  to  pay  them." 

[3,4]  The  petitions  contain  general  alle- 
gations of  the  giving  of  notice  to  the  owner 
and  contractor  of  their  claims,  but  the  date 
of  such  notice  Is  not  alleged,  nor  is  there  any 
averment  as  to  the  amount  of  the  contract 
price  unpaid  to  the  contractor  at  the  time  of 
the  notice,  or  of  amounts  thereafter  paid  to 
the  contractor.  Such  petitions,  In  so  far  as 
they  sought  to  establish  liability  by  reason  of 
liens  under  the  mechanic's  lieu  statutes,  were 
all  subject  to  general  demurrer.  Tenison  v. 
Hagendom,  166  S.  W.  690,  and  cases  therein 
dted.  The  same  may  be  said  of  the  petition 
of  intervener  Wood.  Whether  a  petition  Is 
•object  to  general  demurrer  is  a  question  of 


fundamental  error,  and  It  Is  Immaterial  diat 
exceptions  to  the  overmllng  of  such  demur- 
rer do  not  appear  in  the  transcript  City  of 
San  Antonio  v.  Bodeman,  163  S.  W.  1044,  and 
cases  therein  cited. 

[5]  The  only  question  left  to  be  considered 
with  regard  to  Interveners'  claims  against 
plaintiff  arises  np<m  the  aUegations  and  the 
findings  of  the  court  with  respect  to  verbal 
promises  made  by  F.  W.  Heldenfels,  as 
agent  of  the  owner,  to  pay  the  claims  of  cer- 
tain of  the  Interveners.  The  B<mdlng  Com- 
pany interposed  against  these  promises  tbe 
statute  of  frauds,  and  contends  that  some  of 
the  claims  are  entirely  those  of  Franks,  as  to 
whidi  claims  the  promise  was  merely  one  to 
answer  for  debt  of  another,  and  that  others 
are  partially  debts  of  Franks,  and  the  evi- 
dence falls  to  disclose  to  what  extent  tbe 
claims  cover  original  undertakings  on  tbe 
part  of  the  McCurdy  estate,  and  therefore  no 
recovery  can  be  sustained  as  to  such  dalnu 
upon  the  verbal  promises.  These  conten- 
ttons  are  undoubtedly  sound,  provided  tbe 
Bonding  Company  has  the  right  to  invoke  the 
statute  of  firands  in  behalf  of  plaintiff. 
Plaintiff  aid  not  plead  the  statute  of  frauds, 
and  we  think  that  in  view  of  the  fact  that 
sudi  defense  is  a  personal  one,  the  Bonding 
Company,  which  was  not  a  party  to  the  con- 
tract, cannot  Invoke  the  statute  In  behalf  of 
plaintiff.  If  the  contracts  made  in  behalf  of 
the  McCurdy  estate  would  have  been  binding 
as  between  plaintiff  and  the  Bonding  Com- 
pany, If  made  in  writing,  they  are  equally 
binding  upon  the  Bonding  Company  when 
made  by  parol.  We  therefore  ccmclude  that 
the  Judgment  rendered  in  behalf  of  interven- 
ers C.  B.  French,  Noble  &  Woodruff,  Francis 
Mlchot,  Burrows  Hardware  Company,  S.  L 
De  Jjoacii  and  Homer  Botts  et  al.  should  be 
affirmed  as  against  plaintiff.  The  BeerUle 
Windmill  &  Plumbing  Company  did  not  rdy 
upon  any  promise  to  pay  Its  claim  made 
by  or  in  behalf  of  plaintiff;  and  its  Judgment 
against  plaintiff  must  be  reversed.  Tbe  Judg- 
ment of  J.  O.  Wood  cannot  be  sustained  upon 
any  theory  pleaded  by  blm,  as  has  her^be- 
fore  been  pointed  out 

[S]  We  come  then  to  the  questions  relating 
to  the  claim  of  plaintiff  against  the  Bonding 
Company  for  all  sums  which  plaintiff  may  be 
adjudged  to  pay  intervraiers.  It  la,  we  think, 
dear  that  W.  O.  McCurdy,  and  his  executrix, 
could  not  make  original  contracts  for  work 
or  material,  thus  giving  those  furnishing  tbe 
same  a  lien  under  the  Constitution,  tmless 
they  were  authorized  to  do  so  by  tbe  terms  of 
the  contract  between  'MoCurdy  and  Franks 
or  the  bond  itself.  Tbe  contract  provided 
that  If  the  contractor  should  at  any  time  re- 
fuse or  neglect  to  supply  a  auffidency  al 
workmen  or  materials,  sudi  refusal  or  neg- 
lect or  flallure  being  certified  by  the  archi- 
tects, the  owner  should  be  at  liberty,  after 
10  days'  written  notice  to  the  contractor,  to 
provide  sudi  labor  and  materials,  and  to  de- 
duct the  cost  thereof  from  any  money  then 
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due  or  thereafter  to  become  due  tbe  contrac- 
tor under  the  contract ;  and  it  the  architects 
shall  certify  that  such  refusal,  neglect,  or 
failure  Is  sufficient  ground  for  such  action, 
the  owner  shall  be  at  liberty  to  terminate  the 
employment  of  the  contractor  and  to  com- 
plete tbe  work,  eta    It  also  provides  that: 

"If  at  any  time  there  shall  be  evidence  of 
any  lien  or  claim  for  which,  if  established,  the 
owner  of  the  said  premises  might  become  liable, 
and  which  is  chargeable  to  the  contractor,  then 
the  owner  shall  have  tbe  right  to  retain  out  of 
any  payment  then  due  or  thereafter  to  become 
due  an  amouut  sufficient  to  completely  indem- 
nify him  against  such  lien  or  claim.  Should 
there  prove  to  be  any  such  claim  after  all  pay- 
ments are  made,  the  contractor  shall  refund  to 
the  owner  all  moneys  that  the  latter  inay  bo 
compelled  to  pay  in  discharging  any  lien  on 
'said  premises  made  obligatory  in  consequence 
of  the  contractor's  default." 

The  bond  provides  that  it  is  Issued  subject 
to  the  following  express  conditions,  which 
shall  be  conditions  precedent  to  the  rl^t  of 
the  owner  to  recover  hereunder: 

"(1)  That  the  owner  shall  keep,  do,  and  per- 
form each  and  every,  all  and  singular,  tbe  mat- 
ters and  things  set  forth  and  specified  in  said 
contract  to  be  by  the  owner  kept,  done,  and 
I>erformed  exclusively  at  the  time  and  in  the 
manner  as  in  said  contract  specified. 

"  (2)  That  the  surety  shall  be  notified  by  tele- 
Kram  sent  to  it  at  its  home  office  in  the  city  of 
Dallas,  Tex.,  of  any  breach  of  said  contract  by 
tbe  principal,  or  of  any  act  on  the  part  of  the 
principal,  or  his  agent  or  employes,  which  may 
involve  a  loss  for  which  the  surety  may  be  held 
liable  hereunder,  immediately  after  the  occur- 
rence of  such  breach  or  act  shall  have  come  to 
tbe  knowledge  of  the  owner,  or  of  bis  duly  ap- 
pointed representative  or  representatives  having 
supervision  of  the  completion  of  said  contract. 
(3)  That  if  the  principal  shall  voluntarily 
abandon  said  contract,  or  be  lawfully  compelled 
by  the  owner  to  cease  operations  thereunder  by 
reason  of  tbe  nonperformance  by  the  principal 
of  any  of  the  terms  or  conditions  of  said  con- 
tract, then  tbe  surety  shall  have  the  right,  in 
its  opti<m,  to  assume  tbe  said  contract  and  to 
sublet  or  complete  the  same;  and,  if  said  con- 
tract shall  be  assumed  by  the  surety,  then,  as 
such  contract  is  duly  performed,  any  reserve, 
deferred  payments,  and  nil  other  moneys  pro- 
vided by  aalA  contract  to  be  paid  to  the  prin- 
cipal shall  be  paid  to  tbe  surpt;^  at  the  same 
time  and  under  the  same  conditions  as  by  the 
terms  thereof  such  moneys  would  have  been  paid 
to  the  principal,  bad  the  contract  been  fully  per- 
formed by  him.  And  if  tbe  owner  shall  complete 
or  relet  the  said  contract,  then  any  forfeiture 
provided  in  said  contract  against  the  principal 
shall  not  be  operative  as  against  the  surpty,  but 
all  reserves,  deferred  payments,  and  all  other 
moneys  provided  in  said  contract  which  would 
have  been  paid  to  the  iirincipal,  had  the  princi- 
pal completed  said  contract  in  accordance  with 
Its  terms,  shall  be  credited  upon  any  claims  the 
owner  may  make  upon  tbe  surety." 

It  appears  that  Noble  &  WoodrufT,  C.  B. 
French,  De  Loach,  Homer  Botts,  and  the  oth- 
er laborers  who  intervened  herein  quit  work 
on  the  building  in  August  before  the  comple- 
tion of  same,  and  refused  to  do  any  further 
work,  unless  tbey  received  assurances  they 
would  be  paid,  and  F.  W.  Heldenfels,  In  be- 
half of  the  owner,  promised  each  of  them  that 
the  owner  would  pay  all  past  due  indebted- 
ness as  well  aa  that  to  accrue  in  the  future. 
If  they  would  return  to  work,  and  they  re- 
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turned  and  completed  tbe  work.  It  appears 
that  they  even  locked  up  the  building.  No 
notice  of  all  this  was  given  to  Franks  or 
the  Bonding  Company.  We  cannot  under- 
stand upon  what  theory  the  owner  can  make 
promises  to  pay  claims  due  by  the  con- 
tractor, thus  enlarging  his  liability,  and  ex- 
pect tbe  surety  company  to  be  responsible 
for  such  Judgments  as  may  be  obtained  upon 
such  promises.  It  may  be  said  that  had  the 
owner  failed  to  make  such  promises,  tbe 
claimants  would  have  probably  given  statu- 
tory notice  of  their  claims,  and  then  refused 
to  do  any  further  work,  In  which  event  If 
Franks  had  been  unable  to  employ  others, 
plaintiff  could  have  done  so,  and  held  tbe 
Bonding  Company  for  such  additional  ex- 
pense. Such  reasoning,  though  plausible,  Is 
fallacious,  for  If  the  owner  could  be  thus 
justified  In  Incurring  liability,  a  surety  com- 
pany's responsibility  for  all  sums  could  be 
fixed  by  the  owner  by  promising  to  pay  the 
claims.  It  is  clear  that  the  contract  gives 
no  such  right  to  the  owner.  He  has  no  right 
to  make  the  claims  against  the  contractor 
fixed  and  certain  charges  against  himself 
by  promising  to  pay  same,  but  must  adhere 
to  bis  contract  under  which  he  Is  only  respon- 
sible for  claims  which  actually  become  liens 
under  the  law.  It  is  true  that  he  is  given 
the  right  to  incur  obligations  for  which  he 
can  hold  the  Bonding  Company,  namely,  obli- 
gations for  labor  and  material  necessary  to 
finish  the  building.  But  here,  again,  certain 
conditions  defined  in  tbe  contract  must  Justi- 
fy such  summary  proceeding,  and  tbe  own- 
er must  comply  with  certain  conditions.  In 
this  case  tbe  owner  undertook  to  contract 
for  material  and  labor  to  finish  the  house 
without  complyinig  with  the  provisions  of  the 
contract.  If  conditions  were  sufficiently  bad 
to  Justify  Mrs.  ^cCurdy,  through  the  ever 
present  Heldenfels,  In  taking  matters  Into 
her  own  bands,  tbe  Bonding  Company  was 
entitled  to  notice  under  clause  No.  2  of  the 
bond,  hereinbefore  copied.  We  conclude  that 
not  only  can  the  Bonding  Company  not  be 
held  responsible  tor  tbe  Judgments  obtained 
against  plaintiff,  all  of  which  were  obtained 
upon  her  promises,  but  that  through  her 
agent,  Heldenfels,  she  has  violated  the  con- 
ditions of  the  contract  and  bond,  and  the 
Bonding  Company  Is  therefore  released  from 
liability  thereon. 

The  Judgment  In  so  far  as  It  awards  any 
sums  in  favor  of  plaintiff  against  the  Bond- 
ing Company  Is  reversed,  and  Judgment  ren- 
dered, that  plaintiff  take  nothing  by  her  suit 
against  said  company.  Those  portions  of 
the  Judgment  whereby  J.  O.  Wood  and  the 
Beevllle  Windmill  &  Plumbing  Company  are 
awarded  sums  against  plaintiff  are  reversed, 
and  the  cause  as  to  them  remanded.  The 
Judgments  in  favor  of  E.  O.  Noble  and  E. 
Woodruff,  0.  B.  French,  H<»ner  Botts,  Dan 
Talley,  J.  L.  Slusser,  Clarence  Basa,  Oscar 
Bennett,  8.  I.  De  Loach,  F.  Baldwin,  Jno. 
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Davis,  E.  J.  Canada,  iPete  Ahasoy,  Don  Saus- 
eda,  M.  Fernandez,  J.  W.  Nolan,  Francis 
Mlchot,  J.  E.  Click,  BeevlUe  Manufacturing 
Company,  Burrows  Hardware  Company,  and 
E.  J.  Book  against  plaintiff  will  be  affirmed. 
The  Judgment  will  not  be  disturbed  In  other 
re8i)ect8.  The  costs  of  this  appeal  will  be 
taxed  against  Mrs.  McCurdy. 

On  Motion  for  Rehearing. 

Mrs.  McCurdy,  In  her  motion  for  rehear- 
ing, complains  of  the  hardship  worked  upon 
her  by  reason  of  our  holding  that  she  should 
hare  pleaded  the  statute  of  frauds.  She 
had  every  opportunity  In  the  trial  court  of 
making  such  plea,  but  as  It  was  apparently 
her  purpose  to  make  the  Bonding  Company 
pay  for  the  verbal  promises  made  by  her 
through  Heldenfels,  she  refrained  from 
pleading  such  statute.  She  did  not  offer  to 
let  the  Bonding  Company  fight  her  case 
against  the  Interveners,  and  thus  give  the 
company,  which  she  proposed  to  hold  liable 
for  such  Judgments  as  might  be  rendered 
against  her,  an  opportunity  to  prepare  the 
pleadings  in  her  behalf  and  conduct  the  case 
as  It  saw  fit.  On  the  contrary,  she  elected 
to  make  her  own  defenses,  and,  as  stated  In 
our  former  opinion,  so  far  as  a  defense  which 
Is  merely  a  personal  privilege  is  concerned, 
we  do  not  think  the  Bonding  Company  had 
the  legal  right  to  demand  that  It  be  plead- 
ed. We  therefore  took  the  view  that  the 
Bonding  Company's  contentions  with  respect 
to  the  statute  of  frauds  would  have  to  be 
overruled.  Mrs.  McCurdy  elected  to  stand  or 
fall  by  the  assignments  of  error  presented 
by  the  Bonding  Company,  and  Is  In  no  posi- 
tion to  complain.  The  contention  Is  made 
that  the  case  should  be  reversed  as  to  all  in- 
terveners so  she  would  have  an  opportunity  to 
amend  her  pleadings  and  urge  the  statute  of 
frauds. 

[7]  If  the  Judgment  of  the  court  Is  correct, 
although  for  a  different  reason  than  the 
one  stated  by  the  court,  It  should  be  af- 
firmed. If  the  Judgment  Is  Incorrect,  It 
should  be  reversed  and  the  cause  remanded, 
except  In  the  exceptional  cases  tn  which  a 
rendition    Is   authorized. 

[1,0]  Much  is  said  In  the  motion  about 
Heldenfels  being  the  agent  of  Franks  In  mak- 
ing the  promise  that  the  McCurdy  estate 
would  pay,  not  only  future  wages  and  claims, 
but  also  those  already  accrued.  The  trial 
court,  as  Is  shown  by  paragraph  15  of  his 
findings  of  facts,  found  that  Heldenfels  was 
appointed  agent  by  McCurdy  In  all  matters 
relating  to  the  construction  of  the  building, 
and  that  be  continued  to  act  as  such  agent 
tinder  authority  from  Mrs.  McCurdy  after 
McCurdy's  death.  This  finding  is  supported 
by  the  evidence,  and  was  not  excepted  to  by 
Mrs.  McCurdy.  The  court  found,  as  shown  by 
paragraphs  17  and  18  of  his  findings  of  fact, 
that    Heldenfels    promised    the    interveners 


whose  Judgments  were  permitted  to  stand 
that  plaintiff  would  pay  their  claims  then  ac- 
crued and  to  accrue.  He  made  this  promiae 
as  agent  of  Mrs.  McCurdy,  of  course.  It  Ib 
doubtless  true  that  In  his  capacity  as  agent 
of  Franks  for  certain  purposes,  If  he  was 
sudi  agent,  he  highly  approved  of  the  con- 
tract which  be  made  with  said  Interveners 
as  agent  of  Mrs.  McCurdy.  But,  as  he  could 
not  contract  with  himself,  such  approval 
could  not  deprive  Franks  of  any  rights,  much 
less  the  Bonding  Company,  which  had  the 
right  to  Insist  that  Mrs.  McCurdy  and 
Franks  should  not  change  the  contract 
While  the  record  falls  to  show  that  Franks 
Invested  Heldenfels  with  any  power  to 
change  the  contract.  If  Heldenfels  instead  of 
doing  an  act  in  behalf  of  the  owner  not  an- 
tborlzed  by  the  contract,  in  his  double  capac- 
ity could  have  changed  the  contract  so  as  to 
authorize  the  owner  to  fix  his  claim  against 
the  contractor  by  simply  promising  to  pay 
all  debts  regardless  of  whether  tbey  became 
liens  or  not,  then  the  Bonding  Company 
would  be  released  by  such  material  change 
In  the  contract 

It  Is  also  contended  that  the  promises  up- 
on which  this  court  permitted  certain  of  the 
Judgments  to  stand  were  conditional,  in  that 
Heldenfels  only  promised  to  pay,  provided 
Hens  were  filed.  We  had  reference  to  the 
promises  made  before  the  house  was  complet- 
ed, which  were  not  conditional  and  were 
pleaded  arid  fully  established  by  Heldenfels' 
testimony.  The  conditional  promises  refer- 
red to  In  the  motion  for  rehearing  related  to 
the  balances  due  after  apportioning  the  fimd. 
When  all  the  testimony  of  Heldenfels  Is  con- 
sidered, it  Is  apparent  that  he  testified  he 
made  unconditional  promises  about  August 
17th,  which  were  based  upon  his  authority 
from  Mrs.  McCurdy,  hereinbefore  mention- 
ed. And  the  trial  court  so  found,  as  Is  fnlLv 
set  ont  In  the  seventeenth  and  elghteaitb 
findings  of  ftict,  to  which  Mrs.  McCurdy  filed 
no  exception.  It  Is  true  that  when  the  fund 
on  hand  was  distributed  In  September,  Held- 
enfels made  conditional  promises  to  pay  the 
balance  due,  which  promises  were  anthorized 
to  be  made  by  the  attorney  for  the  McCurdy 
estate,  but  these  promises  were  Ignored  by 
the  trial  court  and  this  court. 

The  motion  for  rehearing  is  overruled. 


GREAT  EASTERN  CASUALTY  CO.  v.  AN- 
DERSON.   (No.  927.) 

(Court  of  CivU  Appeals  of  Texas.     Amarillo. 

Feb.  16,  1916.     Rehearing  Denied 

March  1,  1916.) 

Appeal  and  Ebbob  €=354  —  Coukt  of  Crvn. 
Appeals— JtJBiSDiCTiONAi,  Amocnt— Iktgb- 

Under  Vernon's  Sayles'  Ann.  Civ.  St  191i 
art.  4977,  providing  that  on  all  written  con- 
tracts ascertaining  the  sum  payable  vheo  no 
specified  rate  of  interest  la  agreed  upon  by  the 
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parties  to  the  contract.  Interest  shall  be  allow- 
ed at  the  rate  of  6  per  cent,  per  annum  from  the 
time  the  stun  is  due  and  pajrable,  the  Court  of 
Civil  Appeals  had  no  jurisdiction  of  an  appeal 
from  the  judgment  of  a  county  court  for  plain- 
tiff salng  for  disability  indemnity  due  under  a 
policy  amonntinir  to  $100,  exclusive  of  interest, 
on  which  plaintiff  prayed  interest,  since  interest 
upon  plaintifTs  demand  was  interest  eo  nomine, 
and  not  interest  as  damages. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  1 175;   Dec.  Dig.  «=>54.] 

Appeal  from  Lubbock  County  Court;  EX 
R.  Haynes,  Judge. 

Action  by  J.  W.  Anderson  against  the 
Great  Bastem  Casualty  Company.  From  a 
Jndgment  for  plaintiff,  defendant  appeals. 
Appeal  dismissed. 

R.  A.  Sowder,  of  Lubbock,  for  appellant. 
Benson  &  Spencer,  of  Lubbock,  for  appellee. 

HENDRICKS,  J.  Anderson,  the  appellee, 
sued  the  Casualty  Company,  appellant,  up- 
on a  policy  of  accident  Insurance,  providing 
for  a  weekly  benefit  of  $25,  for  disabilities 
resulting  from  Injuries  produced  by  acci- 
dental means,  it  not  being  necessary  to  de- 
tail the  provisions  and  exceptions  In  said 
policy. 

PlaintUTs  written  cause  of  action  in  the 
Justice  and  county  courts  asked  for  indemnl- 
flcation  for  26  days'  disability  only,  but  in 
reality  pleaded  28  days'  disability,  at  the 
rate  of  $25  per  week,  amounting  to  $100  ex- 
clusive of  interest;  and,  upon  the  matter  of 
Jurisdiction,  we  are  conceding  argumenta- 
tively  that  the  averments  and  the  demand 
are  controlled  by  the  case  of  P.  &  N.  T.  By. 
Co.  r.  Coal  Co.,  102  Tex.  479,  119  S.  W.  294, 
as  to  the  real  "amount  In  controversy." 

The  contested  Issue  of  Jurisdiction,  the 
subject-matter  amounting  to  $100,  arises  up- 
on the  character  of  contract— whether  inter- 
est upon  that  sum,  produced  by  the  con- 
tract and  the  demand,  as  prayed  for  by 
appellee,  is  to  be  regarded  as  interest  eo 
nomine,  or  interest  as  damages. 

The  statute  prescribes  (article  4977) : 

"On  all  written  contracts  ascertaining  the 
sum  payable,  when  no  specified  rate  of  interest 
is  agreed  upon  by  the  parties  to  the  contact, 
interest  shall  b«  allowed  at  the  rate  of  six  per 
cent,  per  annum  from  and  after  the  time  when 
the  snm  is  due  and  payable." 

The  Court  of  Civil  Appeals  of  the  Second 
District,  in  the  case  of  Carter  Grocery  Co. 
v.  Day,  144  S.  W.  365,  had  under  considera- 
tion a  contract,  whereby  the  grocery  com- 
pany agreed  to  pay  Day,  as  salesman,  the 
sum  of  $125  per  month,  Day  suing  the  gro- 
cery company  for  a  balance  on  salary  due 
under  the  terms  of  the  contract.  The  peti- 
tion, filed  in  the  county  court,  averred  a 
failure  to  pay  even  $1,000,  and  the  Court  of 
Civil  Appeals  said  that  It  was  apparent  that 
the  contract  sued  on  "ascertained  the  sum 
payable,"  and  hence  the  interest  allowable 
under  the  contract  was  controlled  by  the 
statute  quoted,  and  was  interest  eo  nomine. 


and  not  Interest  as  damages,  holding  that  the 
county  court  had  Jurisdiction,  under  the  al- 
legations of  the  amount  in  controversy,  for 
the  snm  of  $1,000,  resulting  from  the  breach. 
Application  for  writ  of  error  was  dismissed 
by  the  Supreme  Court  We  are  unable  to 
distinguish  that  case,  upon  principle,  from 
the  contract,  and  the  allegations  upon  the 
same,  in  this  case,  though  we  are  inclined 
to  think  that  the  case  of  McNeill  v.  Casey, 
136  S.  W.  1131,  cited  by  appellant,  is  In 
confilct,  upon  principle,  with  the  Carter  Gro- 
cery Ca  Case.  The  petition  in  the  grocery 
company  case  having  been  filed  for  a  demand 
of  even  $1,000,  if  the  interest,  as  damages, 
had  been  allowable,  it  is  clear  that  the  dis- 
trict court  of  Tarrant  county  would  have 
had  exclusive  Jurisdiction,  and  the  county 
court  would  not  have  had  concurrent  Juris- 
diction. The  question  of  Jurisdiction  was 
a  controlling  one  in  that  case.  If  the  dis- 
trict court  of  Tarrant  county  would  have  bad 
exclusive  Jurisdiction,  and  the  county  court 
would  have  been  devoid  of  Jurisdiction,  it 
seems  inevitable  that  the  Supreme  Court 
would  have  considered  the  application  tot 
the  writ  and  granted  the  same,  instead  of 
dismissing  It,  for  the  reason  that  it  was  a 
district  court  case  exclusively,  and  Involved 
a  constitutional  question  of  Jurisdiction. 

The  c<Httract  considered  by  the  court  In 
that  case,  though  of  a  different  kind,  is  so 
analogous,  as  stated,  to  the  contract  in  this 
case  that,  upon  the  infiuence  of  that  case 
we  regard  "the  Interest,  according  to  the  stat- 
ute quoted  as  applicable  to  the  contract,  as 
Interest  eo  nomine  upon  the  amount  sued 
for,  and  not  as  damages.  The  contract  is 
one  "ascertaining  the  sum  payable."  Hence 
the  amount,  in  any  event,  being  only  $100, 
with  Interest  eo  nomine,  this  court  is  with- 
out Jurisdiction,  and  the  appeal  Is  dismissed. 


DOWNS   et  nx.  v.  WILSON.    (No.  705L) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Jan.  14,  1916.) 

1.  Just  «=326— Jitby  Fee— Faildbb  to  Pat. 

Where  the  defendants  made  no  objection  to 
the  discharge  of  the  last  jury  for  the  term,  al- 
though present  when  said  jury  was  discharged 
by  the  court,  and  had  not  deposited  a  jury  fee 
until  after  the  last  jury  for  the  term  bad  been 
discharged,  the  trial  court  did  not  err  in  refus- 
ing defendant's  demand  for  a  jury. 

[Ed.  Note.— For  other  cases,  see  Jury,  Cent 
Dig.  H  174,  175;  Dec.  Dig.  <S=»26.] 

2.  MOBTOAOKS     ^=S>401  —  FOBECI.0SUBE>— NON- 

PAYJMNT  OF  Taxes— Mistake  in  Debcsip- 

noN. 

Under  Rev.  St  1911,  art.  7694,  providing 
that  real  estate  on  which  the  taxes  have  been 
paid,  under  an  erroneous  description  given  in 
the  assessment  rolls,  shall  not  be  deemed  sub- 
ject to  the  further  payment  of  taxes  and  shall 
not  be  held  delinquent  as  to  payment  of  taxes 
under  the  provisions  of  chapter  16  of  such  stat- 
utes, relating  to  the  assessment  and  collection  of 
taxes,  where  a  deed  of  trust  provided  that  fail- 
ure to  pay  all  taxes  due  should  mature  the  se- 


«B>For  other  cases  see  sun*  topic  and  KKY-NUMBBR  In  all  Ker-Numlxred  Dlgosta  and  IndezM 


Digitized  by 


Google 


804 


183  SOUTHWESTERN  REPOBTBB 


fTei. 


cured  notes,  and  the  defendant  through  miatake 
erroneously  described  the  land  as  to  the  origi- 
nal grantee  in  rendering  the  assessment  to  the 
tax  collector,  and  taxes  were  paid  and  accepted 
under  this  assessment,  the  payment  under  the 
law  was  a  full  discharge  of  taxes  due  on  the 
lends,  and  there  was  no  default  under  the  terms 
of  the  deed  of  trust. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  §J  11C0-11C5,  1208,  1209;  Dec.  Dig. 
«=401.] 

Appeal  from  District  Court,  Orlmea  Conn- 
ty;    S.  W.  Dean,  Judge. 

Suit  by  Mrs.  Lucy  P.  Wilson  against  Wm. 
Downs  and  wife.  From  a  Judgment  for  tlie 
plaintiff,  the  defendants  appeal.  Reversed 
and  dismissed. 

Haynes  Shannon,  of  NaVasota,  for  appel- 
lants. Brlgance  &  Bowen,  of  Navasota,  for 
appellee. 

LANE,  J.  Tbls  suit  was  instituted  by  Mrs. 
Lucy  P.  Wilson  against  Wm.  Downs  and 
wife,  Sarannab  Downs,  In  the  district  court 
of  Grimes  county,  Tex.,  on  the  26th  day  of 
October,  1914,  to  recover  upon  five  promis- 
sory notes  executed  by  said  Downs  and  wife 
for  the  sum  of  ^26.26  each,  bearing  10  per 
cent,  per  annum  Interest  from  date  until 
paid,  and  providing  for  the  usual  attorney's 
fees  of  10  per  cent  If  collected  by  law,  etc., 
and  further  providing  that  a  failure  to  pay 
any  one  of  said  notes  at  maturity,  or  any 
annual  Installment  of  interest  due  thereon, 
when  due,  shoiild,  at  the  option  of  the  holder 
of  any  one  or  more  of  said  notes,  mature  all 
of  them.  The  first  of  said  notes  was  payable 
on  the  first  day  of  December,  1914,  some  time 
after  the  filing  of  this  suit  The  plaintiff  also 
prayed  for  the  foreclosure  of  a  certain  deed 
of  trust  given  by  Downs  and  wife  upon  about 
140  acres  of  land  situated  in  Grimes  county 
to  secure  the  payment  of  said  notes.  Said 
deed  of  trust,  among  other  things,  provider 
that  in  the  event  any  one  or  more  of  said 
notes  are  not  paid  when  due,  or  any  install- 
ment of  Interest  Is  not  paid  when  due,  at 
the  option  of  the  holder  of  any  one  or  more 
of  said  notes  all  of  them  shall  become  due 
and  payable;  that  a  failure  of  Wm.  Downs 
to  pay  all  taxes  due  on  said  land  when  due 
shall  also,  at  the  option  of  such  holder,  ma- 
ture said  notes.  Plaintiff  in  her  petition, 
among  other  things,  alleges  that  in  and  by 
said  deed  of  trust  defendants  agreed  and 
contracted,  with  plaintiff  that  a  failure  of 
defendants  to  keep  and  perform  any  one  or 
more  of  the  conditions  of  said  deed  of  trust 
should,  at  the  option  of  the  holder  of  said 
notes,  mature  all  of  them.  She  further  al- 
leges that  defendants  had  failed  to  pay  the 
taxes  due  upon  the  land  covered  by  said  deed 
of  trust  for  the  years  1913  and  1914,  in  vio- 
lation of  his  obligation  under  said  deed  of 
trust,  and  that  she  has  availed  herself  of  the 
option  given  her  by  said  deed  of  trust  and 
has  declared  all  of  said  notes  due  and  pay- 
able, and  prays  for  judgment  for  the  prin- 
cipal and  interest  due  on  said  notes,  and  for 


10  per  cent  attorney's  fees,  and  for  foreclos- 
ure of  the  lien  on  said  land  created  by  said 
deed  of  trust  Defendants  In  their  answer 
admit  the  execution  and  delivery  of  the 
notes  and  deed  of  trust  as  alleged  by  plain- 
tiff, but  say  that  none  of  said  notes  were 
dne  when  this  suit  was  filed,  that  they  had 
paid  all  the  taxes  due  on  said  land,  and  hare 
fully  performed  all  the  obligations  assumed 
by  them  under  said  deed  of  trust,  and  that 
plaintlfTs  suit  was  prematurely  brought; 
and  that  the  same  should  be  abated. 

The  undisputed  evidence  shows  the  ex- 
ecution and  delivery  of  the  notes  and  deed 
of  trust  by  defendants  as  alleged  by  plain- 
tiff;  that  the  first  of  said  notes  was  to  be 
come  due  on  December  1,  1914,  subsequent  to 
the  filing  of  this  suit;  that  the  land  cover- 
ed by  said  deed  of  trust  was  about  140  acres, 
composed  of  eight  small  tracts  purchased  b/ 
defendant  Wm.  Downs  at  different  times,  all 
lying  contiguous  and  forming  one  tract  of 
about  140  acres  of  land;  that  about  100 
acres  of  the  same  was  a  part  of  the  Wiug- 
fleld  survey,  about  38  acres  on  the  T.  Walker 
league,  and  about  3  acres  on  the  John  Moore 
league,  in  Grimes  county,  Tex.;  that  said 
land  was  the  only  land  owned  by  said  Downs 
in  Grimes  county,  except  a  lot  In  the  city 
of  Navasota  upon  which  Downs  lived  at  the 
time  of  the  execution  of  said  deed  of  trust; 
that  through  mistake  upon  the  part  of 
Downs,  be  assessed  and  paid  taxes  on,  for 
the  year  1913,  100  acres  on  the  T.  Walker 
league,  and  40  acres  on  the  John  Moore 
league,  believing  at  the  time  that  all  his  140 
acre  tract  was  located  on  said  leagues ;  that 
for  the  year  1914  he  assessed  52  acres  on  the 
Walker  league  and  90  acres  on  the  Moore 
league  through  mistake,  and  paid  all  taxes 
due  thereon;  that  in  making  such  payment 
it  was  his  purpose  to  pay  all  his  taxes  on 
the  whole  of  140  acres  of  land  owned  by 
him ;  that  the  tax  assessor  of  said  county  ac- 
cepted said  assessment  as  given  by  Downs, 
and  has  never  assessed  any  of  said  land  to 
any  other  person,  known  or  unknown;  that 
the  collector  of  taxes  for  said  county  col- 
lected said  taxes,  due  under  such  assessment, 
from  Downs,  and  had  not  made,  and  was 
not  making,  any  demand  for  payment  of 
taxes  on  any  of  said  land  from  any  person, 
known  or  unknown ;  that  the  tax  records  did 
not  show  any  outstanding  taxes  against  said 
land. 

On  the  pleadings  of  the  parties  and  the 
undisputed  evidence  above  set  out,  the  case 
was  submitted  to  the  trial  Judge  without  a 
Jury,  who  overruled  defendants'  plea  of  pre- 
mature suit,  and  concluded  that  as  appel- 
lant's assessment  under  which  he  paid  his 
taxes  for  the  years  1913  and  1914  did  not 
show  that  any  portion  of  the  land  assessed 
by  him  was  a  part  of  the  Wlngfield  survey, 
the  taxes  on  the  100  acres  of  said  land  on 
said  survey  were  dellnqnoit  and  unpaid,  and 
therefore  plaintiff  had  the  right  to  declare 
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all  qt  said  notes  due,  and  to  bring  her  salt 
tbereou,  and  proceeded  to  reader  judgment 
for  the  sum  found  to  be  due  on  said  notes, 
and  for  10  per  cent,  of  such  sum  as  attor- 
ney's fees,  and  for  a  foreolosare  of  said  deed 
of  trust  lien.  From  such  judgment  defend- 
ants have  appealed. 

[1]  Appellants'  first  assignment  Is  that  the 
court  erred  In  refusing  the  demand  of  de- 
fendants for  a  Jury.  The  facts  relative  to 
this  assignment,  as  shown  by  appellants'  blU 
of  exception  No.  2,  are  these:  The  court  con- 
vened on  the  25th  day  of  November,  1914. 
Juries  tiad  been  summoned  for  the  first  five 
weeks  of  court.  This  case  was  set  for  trial 
during  a  Jury  week  In  December.  There- 
after the  trial  Judge  discharged  the  Jury  for 
the  entire  month  of  December,  but  had  the 
Jury  for  the  first  week  of  January,  1915,  to 
appear  for  that  week;  that  when  this  case 
was  called,  on  the  day  set  for  its  trial  in 
December,  It  was  postponed  and  set  for  trial 
during  the  first  week  in  January,  1915,  for 
which  week  a  Jury  had  been  retained ;  that 
on  Monday  of  said  week  the  trial  Judge  dis- 
charged the  Jury  for  that  week;  that  when 
the  court  announced,  on  Monday,  that  the 
Jury  for  the  week  would  be  discharged,  coun- 
sel for  defendant  made  no  protest  nor  de- 
mand for  a  Jury,  and  now  gives  as  a  reason 
for  not  doing  so  that  he  had  no  time  to  con- 
sult his  clients  as  to  whether  or  not  they 
wanted  a  Jury;  that  at  some  time  between 
the  time  the  last  jury  had  been  discharged 
and  the  calling  of  the  case,  on  Thursday 
thereafter,  counsel  paid  the  legal  Jury  fee  to 
the  clerk  of  the  court,  and  when  the  case 
was  called  on  Thursday,  January  5,  1915,  he 
demanded  a  Jury.  Thereupon  the  trial  judge 
asked  counsel  for  plaintiff  If  they  were  will- 
ing to  try  the  cause  before  a  Jury  to  be  sum- 
moned by  the  sheriff.  Plaintiff's  counsel  ob- 
jected to  a  trial  by  such  Jury,  and  the  court 
thereupon  refused  to  allow  appellants  a  Jury, 
and  ordered  that  the  case  proceed  to  trial 
before  the  court.  It  appearing  from  the  fore- 
going statement  that  appellants  made  no  ob- 
jection to  the  discharge  of  the  last  Jury  for 
the  term,  although  present  when  said  Jury 
was  discharged  by  the  court,  and.  It  fur- 
ther appearing  that  he  had  not  deposited  the 
Jury  fee  until  Thursday,  January  5,  1915,  the 
sixth  week  of  the  court,  and  after  the  last 
Jury  for  the  term  had  been  discharged,  we 
conclude  that  the  trial  court  did  not  err  In 
refusing  appellants'  demand  for  a  Jury. 

[2]  Appellants  also  Insist  that  the  trial 
court  erred  in  not  sustaining  their  plea  In 
abatement,  which  was,  in  effect,  that  no 
part  of  appellee's  claim  against  appellants 
was  due  and  payable  at  the  time  this  suit 
was  filed,  and  therefore  said  suit  was  pre- 
maturely brought  and  should  be  abated.  If 
this  contention  is  sustained.  It  must  result 
in  a  reversal  and  dismissal  of  appellee's  suit, 
and  such  disposition  of  this  appeal  will  ren- 
der a  detailed  consideration  of  appellants' 
Tarions  asdgnments  unnecessary.    We  shall 


therefore,  at  the  outset,  proceed  to  consider 
and  dispose  of  such  contention.  Frdni  what 
has  been  already  6ai<l,  it  appears  that  none 
of  the  notes  sued  upon  were  due  at  the  time 
this  suit  was  filed,  and  that  appellee  bases 
her  right  to  bring  her  suit  upon  said  notes  at 
the  time  she  did  upon  the  theory  that,  as 
appellants  had  agreed  that  if  they  failed  to 
I)ay  all  taxes  due  on  the  land  mortgaged 
when  due,  appellee  had  the  right  to  declare 
all  of  said  notes  due  and  payable,  and  that 
appellants  had  failed  to  pay  the  taxes  due 
upon  said  lands  for  the  years  1913  and  1914, 
and  that  appellee  bad  declared  said  notes 
due  and  payable.  It  also  appears  from  the 
undisputed  facts  that  appellants  owned  only 
one  tract  of  about  140  acres  of  land  in  said 
Grimes  county;  that  the  land  was  a  part  of 
three  different  surveys,  a  part  on  the  Wlng- 
fleld,  a  part  on  the  T.  Walker,  and  a  part  on 
the  John  Moore  surveys;  that  the  defend- 
ants in  giving  said  land  in  for  taxes  had,  for 
many  years,  given  It  in  as  one  tract;  that 
In  rendering  said  land  for  taxes  the  defend- 
ant%  had  given  it  In  as  on  the  John  Iiloore 
and  Walker  leagues  only;  that  the  tax  re- 
ceipts showed  on  their  face  that  while  the 
defendants  had  not  rendered  any  land  in  the 
Wingfleld  league,  they  had  rendered  for  tax- 
es a  great  deal  mwe  in  the  Walker  and  Moore 
leagues  than  they  owned  in  said  Walker  and 
Moore  leagues;  that  the  failure  of  the  de- 
fendants to  render  the  land  in  the  Wingfleld 
league  was  due  to  a  mistake  and  was  simply 
a  misdescription;  that  the  defendants  had 
paid  all  of  the  taxes  assessed  against  them, 
and  had  paid  on  all  of  the  land  owned  by 
them ;  that  the  defendants  were  not  listed  as 
delinquents  for  either  the  year  1913  or  1914, 
or  any  other  year ;  that  the  land  upon  which 
defendants  had  paid  taxes  for  the  year  1913 
and  1914  was  the  same  identical  land  describ- 
ed in  plaintiff's  petition,  and  it  was  all  of  the 
land  owned  by  these  defendants,  except  a 
lot  in  Navasota;  and  that  the  mistake  in 
the  assessment  was  due  to  the  fact  that  the 
defendants  had  not  r^dered  it  correctly  as 
to  original  grantee.  These  defendants  had 
paid  taxes  on  all  of  the  land  owned  by  them 
and  described  in  plaintiff's  petition.  Appel- 
lee's contention  is  that  as  the  tax  assessment 
and  receipt  for  payment  of  taxes  for  the 
years  1913  and  1914  show  that  appellants  as- 
sessed and  paid  taxes  on  the  land  situated 
on  the  T.  Walker  and  John  Moore  leagues, 
and  does  not  show  that  he  assessed  any  land 
on  the  Wingfleld  survey,  so  much  of  the  land 
as  was  on  the  Wingfleld  survey  was  not  as- 
sessed nor  the  taxes  paid  thereon  for  said 
years,  and  that  therefore  appellee  had  the 
right,  under  the  terms  of  said  deed  of  trust^ 
to  declare  all  of  the  notes  given  by  appel- 
lants to  her  due  and  payable,  and  to  bring 
her  suit  at  the  time  she  did,  and  that  the 
suit  was  not  therefore  prematurely  brought. 
Article  7694,  Revised  Statutes  of  1911.  pro- 
vides that,  real  estate  which  may  have  been 
rendered  for  taxes  and  paid  under  erroneous 
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description  gtven  In  aasessment  rolls  shall 
not  be  deemed  snbject  to  the  farther  pay- 
ment of  taxes,  and  shall  not  be  held  delin- 
qnent  as  to  payment  of  taxes,  nnder  the  pro- 
visions of  chapter  16  of  said  statutes,  relat- 
ing to  the  assessment  and  collection  of  taxes. 
We  do  not  think  that  it  can  be  reasonably 
contended,  and  certainly  not  Justly  contend- 
ed, that  the  collector  of  taxes  for  Grimes  coun- 
ty would  be  authorized,  under  the  law  above 
referred  to,  to  accept  payment  of  taxes  due 
by  appellants  upon  their  said  defective  aa- 
sessment when  tendered  and  for  which  he 
had  issued  his  receipt,  and  then  thereafter 
collect  a  second  tax  upon  the  property  so 
defectively  assessed,  because  said  property 
had  not  been  assessed  in  strict  conformity 
with  the  law.  Under  the  law  the  payment 
of  the  taxes  upon  the  140  acres  of  land  by 
Downs,  though  under  a  defective  or  errone- 
ous description,  was  a  full  discharge  of  the 
taxes  due  on  said  land  (McMickle  v.  Bochelle, 
125  S.  W.  74;  Hollywood  ▼.  Wellhausen,  28 
Civ.  App.  641,  68  S.  W.  829),  and  It  follows 
that  at  the  time  appellee  brought  her  sult^ap- 
pellants  were  not  in  default  in  the  payment 
of  the  taxes  due  on  the  land  mortgaged  for 
the  years  1913  and  1914,  or  for  any  other 
year.  Appellee  had  no  legal  right  to  declare 
all  or  any  of  the  notes  In  question  due,  and 
therefore  her  cause  of  action  was  premature- 
ly-brought, and  should  have  been  dismissed 
under  the  plea  of  appellants,  and  the  undis- 
puted evidence. 

Having  reached  the  conclusions  above  ex- 
pressed, it  is  here  ordered  that  the  Judgment 
of  the  lower  court  be  reversed,  and  that  this 
cause  be  dismissed. 

Reversed  and  dlsmissedl 


GUI/F,  O.  4  S.  P.  BX.  OO.  t.  PHIIiLIPS  et  al. 
(No.  7030.) 

(Court  of  CSvil  Appeals  of  Texas.    Galveston. 
Jan.  14,  1916.) 

1.  Railroads  iS=>390— Injuby  to  Person  on 
Track— DcTT  or  Engineer. 

The  duty  of  a  locomotive  engineer  to  use 
all  means  within  his  power  consistent  with  the 
train's  safety  to  stop  to  avoid  striking  decedent, 
who  was  discovered  sitting  on  the  track,  did  not 
arise  until,  after  seeing  decedent,  it  was  reason- 
ably apparent  to  the  engineer  that  decedent  prob- 
ably could  not  or  would  not  remove  himself 
from  the  trac^  in  time  to  avoid  bein^  8tru<^. 

nOd.    Note. — For   other   cases,    see    Railroads, 
Cent  Dig.  §§  1334,  1325;   Dec.  Dig.  <S=>390.] 

2.  Railroads  «=»401— Injuries  on  Tback— 

iNSTBUCnON. 

In  an  action  against  a  railroad  for  a  death 
on  its  track,  where  there  was  evidence  that  the 
engineer  discovered  decedent  sitting  on  the  track 
at  a  distance,  instruction  on  discovered  peril 
failing  to  state  that  defendant  was  not  required 
to  stop  its  train  until  it  was  reasonably  appar- 
ent to  the  engineer  that  decedent  probably  coold 
not  or  would  not  save  himself  was  reversible 
error. 

(Ed.   Note.— For   other   cases,   see   Railroads, 
Cent  Dig.  gS  1382-1390;  Dec.  Dig.  <g=>401.] 


Appeal  from  District  Court;  Burtesoa 
County;   Ed.  A.  Sinks,  Judge. 

Action  by  luella  Phillips  and  others 
against  the  Gulf,  Colorado  &  Sante  F£  Rail- 
way Company.  From  a  Judgment  for  certain 
of  the  plalntUFs,  defendant  appeals.  Re- 
versed and  remanded. 

Terry,  Cavin  &  Mills,  A.  H.  Culwell,  and 
Jno.  G.  Gregg,  all  of  Galveston,  for  appel- 
lant A.  B.  Gerland  and  Jesse  Garrett,  both 
of  CaldweU,  tot  appellees. 

McMEANS,  J.  Allen  Phillips,  while  upon 
the  railroad  track  of  the  Gulf,  Colorado  & 
Santa  F^  Railway,  was  run  over  and  killed 
by  one  of  its  trains,  and  this  suit  was 
brought  by  his  diildren  and  heirs  at  law  to 
recover  damages  sustained  by  them  by  reason 
of  his  death,  upon  the  groimd  that  the  op- 
eratives of  the  train,  after  discovering  the 
said  Alien  Phillips  upon  the  track  and  his 
perilous  situation,  failed  to  use  all  the  means 
at  their  command,  consistent  with  the  safe- 
ty of  the  train,  to  stop  the  train  before  strik- 
ing him,  and  tliat  but  for  such  failure  the 
said  Allen  Phillips  would  not  have  been  ran 
over  and  killed.  A  trial  before  a  Jury  re- 
sulted in  a  verdict  and  Judgment  for  certabi 
of  the  plaintiffs  for  the  sum  of  $750,  from 
v^ich  the  defendant  has  appealed. 

[1,  2]  The  evidence  raised  the  Issue  of  dis- 
covered peril,  and  on  that  issue  the  court  in 
the  first  paragraph  of  Its  Charge  Instructed 
the  Jury  as  follows: 

"If  you  believe  from  a  preponderance  of  the 
evidence  *  *  *  that  the  engine  and  train  of 
the  defendant  company  ran  against  and  killed 
tlie  said  AUen  Phillips,  and  that  before  such 
killing  the  engineer  operating  the  engine  of 
said  train  saw  the  said  Allen  Phillips  sitting 
on  or  beside  defendant's  railway  track,  and 
that  after  he  had  discovered  him  to  be  a  man 
failed  to  use  all  the  means  at  his  command 
consistent  with  the  safety  of  the  train  to  keep 
from  ronning  over  the  said  Allen  Phillips,  and, 
had  he  so  used  all  said  means  at  his  commana 
to  keep  from  running  over  him,  that  said  train 
would  have  been  stopped  in  time  to  have  avoid- 
ed striking  him,  and  the  accident  would  not  have 
occurred,  then  you  are  instructed  to  return  a 
verdict  for  the  plaintiffs  and  assess  their  dam- 
ages as  hereinafter  charged." 

By  its  third  assignment  of  error  appellant 
complains  that: 

"The  court  erred  in  the  first  paragraph  of 
its  charge  to  the  jui7,  because  the  same  fails 
to  instruct  the  jury  that  the  defendant  was  not 
required  to  stop  said  train  until  the  operatives 
of  same  realised  that  the  deceased,  AUen  Phil- 
lips, would  not  remove  himself  to  a  place  of 
safety." 

Evidence  was  adduced  at  the  trial  from 
which  the  Jury  could  reasonably  have  be- 
lieved that  the  engineer  saw  the  deceased 
when  he  was  at  a  distance  from  him  of  1,79!^ 
feet ;  that  the  deceased  was  sitting  on  one  of 
the  rails  with  his  back  toward  the  center  of 
the  track,  his  legs  extended  in  the  direction, 
he  was  fftdng,  his  arms  lying  across  his 
knees,  and  his  head  hanging  forward;  that 
If  the  engineer  Iiad  then  used  all  the  means 
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at  his  command  to  stop  the  train,  he  ooald 
have  stopped  the  same  before  reaching  the 
deceased,  and  thereby  haye  avoided  running 
over  him.  It  was  not  merely  the  discovery 
of  the  deceased  npon  the  track  that  called 
forth  the  duty  of  the  engineer  to  use  aU  the 
means  within  his  command  consistent  with 
the  safety  of  the  train  to  stop  the  train  in 
order  to  avoid  coming  in  contact  with  the  de- 
ceased; that  duty  did  not  arise  until  after 
se^ng  the  deceased- upon  the  track  it  was 
reasonably  apparent  to  the  engineer  that  the 
deceased  probably  could  not  or  would  not  ex- 
tricate himself  from  his  position  of  danger 
in  time  to  avoid  being  struck.  Higgiubothani 
▼.  Bailway,  166  S.  W.  1028,  and  authorities 
cited.  The  court  did  not  embrace  in  its 
charge  this  element  in  the  rule  of  discovered 
peril,  but,  In  effect,  instructed  the  Jury  that 
plaintiff  was  entitled  to  recover  if,  after  the 
engineer  saw  that  the  deceased  was  a  man, 
he  fUled  to  use  all  the  means  at  his  com- 
mand consistent  with  the  safety  of  the  train 
to  keep  from  running  over  the  deceased,  pro- 
vided that  by  the  use  of  said  means  the  train 
could  have  been  stopped  before  running  over 
him.  We  tlilnk  that  the  omission  of  this 
element  in  the  court's  charge  was  affirmative 
error,  and  in  view  of  all  the  evidence  in  the 
case  requires  a  reversal  of  the  Judgment 

The  appellant  attempted  to  have  the 
charge  above  mentioned  corrected  by  request- 
ing the  court  to  give  to  the  Jury  a  special 
charge  In  this  language: 

"Yon  are  instructed  that  the  only  duty  the  op- 
eratives of  defendant's  train  owed  to  the  de- 
ceased was,  after  they  discovered  that  be  was  a 
man,  and  that  he  could  not  and  would  not  re- 
move himself  to  a  place  of  safety,  to  use  all  the 
means  at  hand  consistent  with  the  safety  of  the 
train  to  stop  said  train  and  avoid  injniing  him." 

The  refusal  of  the  court  to  give  the  special 
charge  is  made  the  basis  of  appellant's  sec- 
ond assignment  of  error.  We  think  that  the 
charge  is  Inaccurate,  and  that  the  refusal  to 
give  it  was  not  error.  By  Its  terms  the  Jury 
were  told  that  the  duty  to  use  all  the  means 
at  hand  to  stop  the  train  did  not  arise  until 
the  operatives  discovered  that  the  deceased 
would  not  or  could  not  remove  himself  to  a 
place  of  safety,  which  is  equivalent  to  an  in- 
struction that  the  operatives  must  have 
known  that  the  deceased  would  not  or  could 
not  remove  himself  before  the  duty  to  try  to 
st<q;i  by  the  use  of  the  means  at  hand  arose. 
In^  Elgginbotham  v.  Railway,  supra,  this 
court,  speaking  through  Chief  Justice  Pleas- 
ants, says: 

"If  the  doctrine  of  discovered  peril  only  ap- 
plied when  the  operatives  of  a  train  were  cer- 
tain that  the  person  injured  was  in  peril  of  life 
and  took  no  steps  to  save  him  when  bis  injury 
could  have  been  prevented,  the  necessary  proof 
b>  every  case  which  discovered  peril  is  ground 
of  recovery  woald  show  a  case  of  murder  or 
criminal  negligence.  Such  proof  ia  not  neces- 
sary," 

In  Railway  v.  Munn,  46  Tex.  Civ.  App.  276, 
102  S.  W.  442,  writ  of  error  refused,  former 


Chief  Justice  0111,  speaking  for  the  conrt, 
says: 

"There  are  loose  expressions  in  cases  from 
courts  of  the  highest  authority  which  tend  to 
support  the  contention  that,  in  order  to  justify 
a  recovery  in  such  a  case,  the  engineer  must 
actually  know  that  deceased  will  not  leave  tlie 
track.  This  is  notably  true  in  Railway  v.  Shet- 
ter,  94  Tex.  199.  50  S.  W.  538,  in  which  oc- 
cuiB  the  expression:  '  *  *  *  A  person  walk- 
ing neeifli|;entiy  alonp  a  railway  track  in  front 
of  a  moving  train  will  surely  be  hurt  unless  the 
train  stops  or  he  gets  out  of  the  way.  In  a 
sense,  be  may  be  said  to  be  in  danger,  but  those 
controlling  the  train  are  not  required  to  assume 
that  by  hia  negligent  failure  to  act  he  will  re- 
main m  danger.  It  is  only  when  they  realize 
that  he  cannot  or  will  not  get  out  of  the  way 
that  the  duty  of  averting  the  collisi<«  arises. 
*  •  * '  One  might  infer  from  this  that  one 
who,  in  fact,  saves  himself  at  the  last  moment, 
waB  never,  in  fact,  in  peril,  and  that  until  the 
engineer  knows  that  one  cannot  or  will  not  leave 
the  trac^  In  front  of  his  moving  engine  he  has 
not  realized  that  person's  perU.  But  ndther 
in  the  decision  in  which,  tliat  language  was  used 
nor  in  the  latter  case  (Railwt^  Co.  v.  O'Don- 
nell,  99  Tex.  686,  92  S.  W.  409),  hi  which  Jus- 
tice Brown  qnotes  it,  is  it  used  in  the  sense  in 
which  appellant  construes  it.  Tills  is  made 
dear  by  thei  language  of  Judge  Brown  immedi- 
ately preceding  the  quotation  in  O'Donnell's 
Case,  supra,  as  follows :  'If  O'Donnell  was  neg- 
ligent, then,  to  render  the  company  liable,  the 
evidence  must  siiow  that  O'Donndl  was  In  a 
place  of  danger  when  seen  l>y  the  employ^  of 
the  company,  that  the  men  in  charge  of  the 
en^no  saw  mm  and  realized  that  he  was  in  a 
dangerous  poidtion,  and  also  tliat  he  either 
could  not  or  would  not  probably  extricate  him- 
self from  the  dangeroosntuation.  *  •  *•  The 
authorities,  when  rightly  construed,  are  one  on 
the  proposition  that,  in  order  to  give  rise  to 
this  new  duty  resting  upon  the  discovery  of 
peril,  it  is  not  requisite  that  the  engineer  must 
know  that  disaster  is  inevitable  unless  he  him- 
Bplf  can  avert  it  It  is  enough  if  he  knows  the 
person  injured  was  in  a  plnce  of  danser  from 
which  he  proljably  could  not  or  would  not  ex- 
tricate himself  in  time.  Bailwav  v.  Hanno.  34 
Tex.  Cav.  App.  608,  79  S.  W.  R.'^O,  and  authori- 
ties cited." 

Because  of  the  error  indicated,  the  judg- 
ment of  the  court  l)elow  is  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 


A.  G.  SCHWAB  &  SON  v.  NORWOOD. 
(No.  7060.) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 
Jan.  16, 19ia) 

1.  Gabnishment    «=9l64— JCDQiasN'T— Pnoor 

— Affidavits. 

Where  plaintiffs'  affidavits  for  garnishment 
stated  that  they  had  recovered  a  judgment 
against  their  debtor,  and  that  the  same  was  un- 
satisfied to  the  best  of  the  knowledge  and  belief 
of  plaintiffs'  counsel,  there  being  no  evidence 
as  to  the  matter,  in  the  absence  of  admission  on 
the  part  of  defendant  that  any  such  judgment 
had  been  recovered,  or  tliat  if  recovered,  it  was 
unsatisfied,  the  court  was  not  authorized  to  ren- 
der judgment  against  the  garnishee,  since  the 
affidavits  for  garnishment  cannot  be  used  as  pri- 
ma facie  evidence  of  the  existence  of  the  judg- 
ment or  of  its  not  having  been  satisfied. 

[Ed.  Note. — For  other  cases,  see  Garnishment 
Cent  Dig.  {  302;   Dec  Dig.  «=>164.] 
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2.  ATPKAX.  AJUD    BbROB  ^=9272— REBEBVATIOn 

OF  Grounds  or  Review— Refusal  to  Peb- 

MTT  Pboof. 

Plaintiff  can  take  adyantage  of  the  conrt's 
refusal  to  permit  him  to  introduce  evidence  in 
support  of  his  ease  only  by  excepting  to  such 
refusal  at  the  time,  which  exception  must  be 
shown  by  a  bill  of  exceptions,  duly  approved  by 
the  trial  judge,  and  properly  filed  io  the  trial 
court 

[ICd.  Xote.-'For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  M  1011-1619 ;  Dec.  Dig.  <8=» 
272;   Trial,  Cent.  Dig.  S  254.] 

3.  Appeal  and  E^rkor  ®=»544— Bill  of  Bx- 
CEPTiONB— Necessity. 

In  the  absence  of  a  bill  of  exceptions  chal- 
lenging the  finding  of  the  trial  court  that  no 
evidence  was  offered  by  cither  party  and  that 
plaintiff's  counsel  demanded  judgment  upon  the 
pleadings  without  evidence,  such  finding  of  the 
trial  court  must  be  accepted  as  true. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  fi  241'->-24]  .->,  2417-2420, 
2422-2426,  2428,  2478,  2479;  Dec.  Dig.  e=> 
544.] 

Appeal  from  Madison  County  Court; 
Joe  E.  Webb,  Judge. 

Action  by  A.  G.  Schwab  &  Son  against  J. 
M.  Norwood.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

W.  J.  Poole,  of  MadlsonvlUe,  for  appellant 
J.  M.  Brownlee,  of  MadlsonvlUe,  for  appellee. 

LANE,  J.  This  Is  an  action  by  A.  G. 
Schwab  &  Son,  appellants,  against  J.  M. 
Norwood,  appellee,  by  writ  of  garnishment 
Schwab  &  Son  by  their  attorney,  W.  J. 
Poole,  on  the  10th  day  of  October,  1914, 
made  and  filed  in  the  trial  court  an  aflldavit, 
in  substance,  that,  to  the  best  of  the  knowl- 
edge and  belief  of  affiant,  A.  G.  Schwab  & 
Sou  has  an  unsatisfied  Judgment  against  one 
S.  W.  McAfee  for  the  sum  of  $546,  and  that 
said  McAfee  has  not,  within  the  knowledge 
of  affiant,  property  In  his  possession  within 
the  state  of  Texas  subject  to  execution  suf- 
ficient to  satisfy  said  Judgment,  and  that  af- 
fiant has  reason  to  believe,  and  does  believe, 
that  J.  M.  Norwood  has  in  his  hands  and 
possession  effects  belonging  to  said  S.  W.  Mc- 
Afee. Upon  prayer  being  made  therefor, 
a  writ  of  garnishment  was  issued  out  of  the 
county  court  of  Madison  county,  Tex.,  against 
and  served  upon  said  Norwood,  on  or  about 
the  10th  day  of  October,  1914,  citing  him  to 
appear  at  the  January  term,  1915,  of  said 
court  and  make  answer  thereto. 

On  the  5th  day  of  January,  1915,  garnishee 
Norwood  answered  said  writ  in  effect  as  fol- 
lows: 

That  on  the  8th  day  of  May,  1914,  he 
entered  into  a  conditional  contract  with  one 
S.  W.  McAfee,  subject  to  tlie  provisions  of 
article  3971,  Revised  Statutes  of  1911, 
known  as  the  "Bulk  Sale  Law,"  by  which  the 
said  McAfee  agreed  to  sell,  and  Norwood 
agreed  to  purchase,  a  certain  stock  of  drugs, 
store  fixtures,  etc.,  the  pr<H>erty  of  said  Mc- 
Afee, situated  in  the  town  of  MadlsonvlUe, 
Tex.,  at  an  agreed  price  of  f*.400,  and   by 


which  Norwood  took  charge  and  possession 
of  said  property  subject  to  the  terms  of  said 
conditional  contract  That  on  the  9th  day 
of  May,  1914,  the  said  McAfee,  pretending 
to  comply  with  the  requirements  of  said 
article  3971,  and  after  request  in  good  faith 
had  been  made  by  Norwood  tbertfor,  made 
the  following  affidavit: 

"I,  S.  W.  McAfee,  the  owner  of  the  dmg  stmt 
situated  in  the  town  of  MadisonviUe,  Texas,  do 
solemnly  swear  that  I  am  indebted  to  the  follow- 
ing named  parties  and  no  other  parties  or  per- 
sons for  goods  wares  and  mercliaudise  that  make 
up  the  stock  in  said  drug  store  aforesaid: 

"Hugh  Perrjr,  Dallas,  Texas,  fJaO.OO. 

"San  Antonio  Drug  Co.,  San  Antonio,  Texas, 
$700.00. 

"A.  O.  Schwab  £  Son,  Cmeinnati,  Ohio,  $50a- 
00. 

•Waco  Drug  Co.,  Waco,   Texas,  $220.00. 
"S.  W.  McAfee. 

"Sworn  to  and  subscribed  before  .me  this  the 
9th  day  of  May,  1914. 

"T.  J.  Ford,  Notary  Public  in  and  for 

"Madison  County,  Texas." 

That  before  finally  concluding  the  trade, 
to  wit,  on  the  11th  day  of  May,  1914,  Nor- 
wood   by    registered    letter   notified    A.   Q. 
Schwab  &  Son,  as  a  creditor  of  McAfee,  of 
his  trade  with  said  McAfee,  which  said  letter 
was  received  by  said  Schwab  &  Son.    That, 
not  having  beard  from  said  Schwab  &  Son, 
he  settled  with  said  McAfee  for  said  stock 
so  purchased,  by  paying  part  cash  and  by 
executing  and  delivering  to  said  McAfee  his 
two  promissory  notes  now  held  by  McAfee. 
That  he  heard  nothing  from  Schwab  &  Son 
until    August   5,    1914,   at   which    time  said 
Schwab  &  Son  instituted  suit  against  said 
McAfee  foi*  their  said  debt  of  $500.    That, 
after  being  informed  that  the  affidavit  made 
by  said  AcAf  ee  did  not  disclose  the  names  of 
all  of  his  creditors  and  the  sums  due  each 
of  them  as  required  by  law,  he  (Norwood) 
demanded  of  McAfee  the  return  of  the  money 
paid  auid  notes  received  under  said  condi- 
tional contract,  and  a  cancellation  of  said 
contract.    That,  upon  refusal  of  such  demand 
by   McAfee,  Norwood  Instituted  suit  In  the 
district  court  of  Madison  county  against  said 
McAfee  praying  for  the  cancellation  of  said 
contract  and  notes  and  for  Judgment  for  the 
money  so  paid,  which  said  suit  is  now  pend- 
ing In  said  court.    That,  If  required  to  an- 
swer said  writ  of  garnishment  at  this  time, 
he  says  that  at  the  time  the  writ  of  garnish- 
ment was  served  upon  him  he  did  not  owe 
said  McAfee  anything,  nor  does  he  now  owe 
him  anything,  but  that  he  had  paid  all  tbat 
he  had  contracted  to  pay  for  said  stock  of 
drugs,  etc.,  and  that  he  had  jio  effects  of 
said  McAfee  in  his  possession  at  such  time, 
nor  has  he  now  such  effects,  unless  said  dis- 
trict court  should  cancel  said  contract   In 
bis  said  suit  in  said  court,  and  In  that  event 
he  will  not  hare  in  hla  possession  any  such 
effects   unless    McAfee   returns  to   him   bis 
notes  and  the  money  paid  by  him  to  Mc.'Vfee 
In  compliance  with  said  conditional  contract. 

Appellant  Schawh  &  Son  filed  a  traverse 
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of  appellee's  answer,  and  say  tbat  by  rea- 
son of  the  fact  that  in  making  up  the  list  of 
indebtedness  of  McAfee,  and  of  the  names  of 
his  creditors,  as  shown  by  the  affidavit  here- 
inbefore set  out,  McAfee  failed  to  malce  a 
complete  list  of  all  his  creditors,  as  required 
by  said  article  3971,  and  by  reason  of  tlie 
fact  that  appellee  Norwood  did  not  gire  the 
notice  to  Schwab  &  Son  required  by  law,  the 
sale  of  said  stock  of  drugs  by  McAfee  to 
Norwood  is  a  legal  fraud,  and  the  title  to 
said  property  la  still  the  property  of  McAfee 
and  subject  to  their  writ  of  garnishment. 

Among  other  things  unnecessary  to  state 
for  a  decision  of  the  issues  presented  by  this 
appeal,  said  article  3971  provides: 

"Tl»at  any  sale  or  transfer  •  •  *  of  an  en- 
tire stock  of  merchandise  in  bulk,  shall  be  void 
as  against  creditors  of  the  seller  •  *  *  un- 
less the  purchaser  •  ♦  •  shall,  at  least  ten 
days  before  the  sale  or  transfer,  in  good  faith, 
make  full  and  explicit  inquiry,  of  the  seller 
•  •  •  as  to  the  name  and  place  of  residence 
or  place  of  business  of  each  and  all  creditors  of 
the  seller  •  •  »  and  the  amount  owing  to 
each  such  creditor  by  the  seller.  •  •  •  and 
obtain  from  the  seller  or  transferei;  a  written 
answer  to  such  inqniries,  which  answer  shall  be 
sworn  to  by  the  seller,  *  *  *  and  unless  the 
purchaser  *  •  •  at  least  ten  days  before  the 
sale  or  transfer,  in  pood  faith,  notify  or  cause  to 
be  notified  personally,  or  by  registered  mail, 
each  of  the  'Seller's  •  •  •  creditors,  of  whom 
the  purchaser  *  *  *  has  knowledge,  of  said 
proposed  sate  or  transfer." 

No  evidence  was  introduced  upon  the  trial 
of  the  case,  but  the  same  was  submitted  to 
the  court,  without  the  Intervention  of  a 
jury,  upon  the  pleadings  of  the  parties. 
Whereupon  the  trial  court  rendered  and 
caused  to  be  entered  of  record  the  following 
Judgment: 

"On  this  the  18th  day  of  January,  A.  D.  1915, 
came  on  to  be  heard  the  above  entitled  and  num- 
bered cause,  and  it  appearing  to  the  court  upon 
the  answer  of  the  defendant,  J.  N.  Norwood, 
garnishee,  that  he  was  not  and  did  not  have 
anything  in  his  possession,  that  the  plaintiff  A. 
G.  Schwal)  &  Son  was  entitled  to  recover  of 
and  from  him,  it  is  therefore  considered,  ordered, 
adjiids;ed,  and  decreed  by  the  court  that  the 
plaintiff,  A.  G.  Schwab  &  Son,  take  nothing  by 
their  writ  of  garnishment,  and  that  the  defend- 
ant, J.  N.  Norwood,  go  without  day  and  recover 
his  costs  in  this  l)ehalf  expended." 

Upon  written  request  of  appellants,  the 
trial  Judge,  on  the  20th  day  of  January,  1915, 
three  days  before  adjournment  of  court,  fil- 
ed his  findings  of  facts  and  conclusions  of 
law.  Among  the  findings  of  facts  so  found 
are  the  following: 

"(1)  I  find  as  a  fact  tbat  there  was  no  evi- 
dence offered  by  either  side  in  the  trial  of  said 
cause  before  the  judgment  was  rendered  save 
and  except  the  sworn  pleadings  filed  in  said 
cause." 

"(6)  I  further  find  as  a  fact  tbat  immediately 
upon  the  reading  of  the  answer  of  the  defendant 
herein,  which  was  duly  sworn  to,  the  plaintiff's 
counsel  demanded  a  judgment  of  the  court  at 
once." 

Appdlant's  first  assignment  of  error  is  (1) 
that  the  trial  court  erred  in  rendering  Judg^ 
ment  In  this  cause  without  hearing  evidence 
In  Bupport  at  appellant's  cause  of  action,  be- 


cause appellant  was  willing  and  ready  to  in- 
troduce testimony  In  his  behalf,  and  (2)  that 
the  court  erred  in  not  setting  aside  the  Judg- 
ment rendered,  upon  appellant's  motion  for 
new  trial,  so  that  each  party  might  intro- 
duce his  evidence  In  support  of  their  respec- 
tive contentions.  In  order  that  either  party 
might  have  their  statement  of  facts  In  the 
higher  court,  in  the  event  an  appeal  should 
be  taken. 

It  will  be  noticed  that  in  paragraphs  1  and 
6  of  the  trial  court's  finding  of  facts,  herein- 
before set  out.  It  Is  stated  that  no  evidence 
was  introduced  by  either  party,  and  that 
upon  the  demand  of  appellants  Judgment  was 
rendered  upon  the  pleadings  of  the  parties, 
without  any  farther  evidence. 

[1,2]  While  It  Is  stated  by  appellants  In 
their  affidavits  for  garnishment,  filed  October 
10,  1914,  that  they  had  recovered  a  judgment 
against  S.  W.  McAfee  for  )F646.90  on  the  6th 
day  of  October,  1914,  and  that  the  same  was 
then  un^tlsfled,  to  the  best  of  their  Icnowl- 
edge  and  belief  of  appellant's  counsel,  there 
was  no  admission  on  the  part  of  appellee  that 
any  such  Judgment  had  been  recovered  or,  if 
so  recovered,  that  It  was  still  unsatisfied. 
We  think  no  one  will  or  can  seriously  contend 
that  the  affidavit  for  garnishment,  or  any 
allegation  in  anpeUant's  re3)Iy  to  appellee's 
answer,  can  be  taken  as  sufflcicnt  proof  of 
the  existence  of  such  Judgment,  or  that  it  is 
still  unsatisfied,  to  authorize  the  trial  court 
to  render  a  Judgment  against  appellee  In 
this  cause.  The  purpose  of  the  affidavit  of 
counsel  that  "he  had  reason  to  believe,  and 
did  believe,  or  that  to  the  best  of  his  knowl- 
edge and  information  he  believed,  such  Judg- 
ment had  been  recovered,"  was  to  authorize 
the  issuance  of  the  writ  of  garnishment,  and 
was  not  intended  to  be,  nor. can  it  be,  used 
as  prima  facie  evidence  of  the  existence  of 
said  Judgment,  or  that.  If  It  ever  existed,  it 
was  unpaid  at  the  time  of  the  trial  of  this 
cause.  That  no  evidence  was  introduced  at 
the  trial  of  the  case  Is  undisputed.  If  the 
court  refused  to  permit  appellant  to  intro- 
duce his  evidence,  and  such  refusal  was  er- 
ror, appellant  could  take  advantage  of  such 
error  only  by  excepting  to  such  refusal  at  the 
time,  and  such  exception  must  be  shown  by  a 
bin  of  exceptions  duly  approved  by  the  trial 
Judge,  and  properly  filed  in  the  trial  court 

[$]  We  have  examined  appellant's  eight 
bills  of  exceptions  found  in  the  record,  and 
none  of  them  assign  the  alleged  refusal  of 
the  court  to  hear  evidence  as  error.  There- 
fore appellant's  assignment  cannot  be  con- 
sidered by  this  court.  Neither  do  we  find 
any  biU  of  exception  challenging  the  findings 
of  the  court  that  no  evidence  was  offered  by 
either  party  upon  trial,  and  that  appellant's 
counsel  demanded  Judgment  of  the  court  up- 
on the  pleadings  of  the  parties  without  evi- 
dence. In  the  absence  of  such  bill  of  excep- 
tion, such  findings  of  the  court  must  be  ac- 
cepted as  true. 
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From  the  state  of  tbe  record  In  this  case, 
It  Is  apparent  tliat  appellant  stands  in  the 
attitude  of  demanding  a  Judgment  in  bia 
favor  against  appellee  without  having  ofTer- 
ed  any  proof  showing  that  be  was  entitled 
thereto. 

Having  reached  the  conclusiona  above  ex- 
pressed In  disposing  of  appellant's  first  as- 
signment, which  includes  assignments  1,  2, 
and  3  in  the  record,  we  deem  it  unnecessary 
to  consider  in  detail  the  remaining  assign- 
ments, as  it  follows  that  as  appellant  has 
failed  to  show  that  be  held  an  existing,  un- 
satisfied debt  against  McAfee  at  the  time  of 
the  trial  of  this  cause,  he  was  not  entitled 
to  a  Judgment  against  the  garnishee  Norwood, 
and  therefore  the  question  as  to  whether  or 
not  Norwood's  purchase  from  McAfee  was 
void  under  the  provisions  of  article  3971,  su- 
pra, becomes  and  is  Immaterial.  Having 
considered  all  of  said  assignments,  and  hav- 
ing reached  the  conclusion  that  none  of  them 
present  reversible  error,  we  overrule  them. 

We  find  no  error  committed  by  the  trial 
court  in  rendering  Judgment  for  the  appel- 
lee, and  therefore  such  Judgment  la  affirmed. 

Affirmed. 


THATCHER  et  al.  v.  MATTHEWS  et  aL 
(No.  5S23.) 

(Court   of   Civil    Appeals    of   Texas.      Austin. 
Dec.  8,  1916.    Rehearing  Denied 
.   Jan.  28,  1916.) 

1.  Appeai,  ahd  Erbob  €=»C95  —  Recobd  on 
Appbal  —  Statement  of  Pacts  —  Stjffi- 

CIENCT. 

Ttie  Court  of  Civil  Appeals  is  justified  in 
refusing  to  reverse  a  cause  where  the  plaintiff 
in  error  brings  up  a  statement  of  facts  which 
fails  to  show  what  tiie  testimony  actually  was. 
[Ejd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  M  2285,  2776-2782,  2829 ; 
Dec  Dig.  «=»635.] 

2.  BOUNOABIKS    «=»43— Eotablishiient— Na- 
TUBB  OF  AcnOM— JUDOMENT— ScmCIENOT. 

In  a  suit  to  establish  boundaries,  in  form 
of  trespass  to  try  title,  the  judgment  need  not 
recite  the  boundaries  established,  but  it  is  axi&- 
cient  if  the  corners  are  established  by  monu- 
ments and  barriers,  if  such  a  description  would 
enable  the  sheriff  to  put  the  successtul  party  in 
possession. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent.  Dig.  |  206;   Dec.  Dig.  «=>43.] 

3.  Public  Lands  #=»176— Patent— Effect. 

One  holding  a  patent  from  the  state  to 
certain  lands  can  recover  such  lands,  unless 
his  patent  conflicts  wiUi  a  prior  survey  admit- 
ted to  be  owned  by  another  party. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent  Dig.  {{  671-075;    Dee.  Dig.  «=»176.] 

4.  Affeal  and  Erbob  «=39d4,  1(X)3  —  Rr- 

VIKW— VjUl^trAoNS    FOB    JUBZ   —    WEIGHT    OF 
BTIDBMCE — CB£LIIBil.lXY   OF   WitNBSSBS. 

In  an  action  to  determine  boundaries,  the 
jury  are  the  judges  of  the  credibility  of  witness- 
es and  of  the  weight  of  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  5901-3906,  3938-3943; 
Dec  Dig.  «=>994,  1003.] 


5.  BOUNQAKIES   ^S»37— ISSTABUSHMXNT— SUT- 

FiciENor  OF  Evidence. 

Evidence  held  sufficient  to  sustain  the  find- 
ing of  the  Jury  as  to  proper  location  of  bound- 
aries of  plaintiff's  land. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  {{  184-194;    Dec.  Dig.  <S=>37.] 

6.  Appeal  and  EIrbob  «=s>1063  —  EIabuless 
Erbob— Cure  of  Erbob. 

Where  a  statement  was  erroneously  admit- 
ted as  to  a  county  boundary  dispute,  the  error 
was  cured  by  instructing  that  the  instant  ac- 
tion to  settle  boundaries  l>etween  parties  tiad 
nothing  to  do  with  the  other  controversy,  es- 
pecially where  the  statement  had  been  on  file 
for  6  years  and  was  used  on  a  former  trial 
without  objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4178-4184 ;  Dec  Dig.  «=» 
1053.] 

7.  BoiJNDABiBe  «=»36  —  Evidence  «=3342  - 
doccuentabt  evidence  —  govebnhxnt 
Bbcobds— Admissibilitt. 

Although  a  map  was  made  subsequent  to 
the  bringing  of  an  action  to  define  boundaries 
between  private  lands,  a  copy  of  such  map  cer^ 
tifled  from  the  land  office  arcJives  was  admis- 
sible in  the  action  under  Rev.  St  art  3696, 
providing  that  such  copy  siiali  be  received  as 
evidence  in  all  cases  where  the  original  would 
be  evidence. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  {{  16(^162,  164.  166-176;  Dec  Dig. 
<^=>36:  Evidence,  Cent  Dig.  U  1302-1314; 
Dec  Dig.  «=>342.J 

8.  Appeal  and  Ebsob  «=>692— Bill  or  Bx- 

CEPnONS — SUFFIOIENCT. 

Where  a  bill  of  exceptions  stated  that  one 
party  offered  to  prove  certain  things  by  a  wit- 
ness, that  was  sufficient  as  an  allegation  that 
the  witness  would  have  so  testified. 

IBH.  Note. — For  other  cases,  see  Appeal  snd 
Error,  Cent  Dig.  §{  2905-2909 ;   Dec  Dig.  <=> 


9.   BOUNDABISa    <=»35— BeTABT.THmiKltT-^iW- 

OBNCE— Admissibilitt. 

In  an  action  to  establish  boundaries  be- 
tween private  lands,  it  was  not  error  to  exclude 
testimony  that  the  witness  knew  where  peorie 
living  around  surveys  recognised  the  boundaries 
thereof  to  be,  since  such  testimony  did  not  show 
that  the  witness  knew  where  the  corners  were, 
nor  where  they  were  claimed  to  be  by  geneial 
reputation,  nor  where  the  owners  claimed  they 
were. 

[Ed.  Note — For  other  cases,  see  Boondaries, 
<3ent  Dig.  K  153-155,  157-159,  163,  165,  177- 
183 ;  Dec  Dig.  «=»35.] 

Error  from  District  Court,  Colorado  Coon- 
ty;  M.  Keunon,  Judge. 

Action  by  John  Matthews  and  others 
against  John  Thatcher  and  others.  Judgment 
for  plaintiffs,  and  defendants  bring  error. 
Affirmed. 

See,  also,  33  Tex.  Civ.  App.  133.  76  &  W. 
61 ;   105  S.  W.  1006. 

A.  J.  Wlrtz,  of  Eagle  Lake,  and  Carothets 
&  Brown,  of  Houst(m,  for  plalntifis  in  error. 
J.  J.  Mansfield,  of  Columbus,  S.  L.  Green,  of 
Houston,  and  W.  L,  Adklns,  of  Columbus,  for 
defendants  in  error. 

Findings  of  Fact 

JENKINS,  J.  This  is  a  boundary  snlt,  the 
issue  being  whether  or  not  the  survey  patent- 
ed to  John  Matthews  conflicted  with  the  prior 
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survey  In  tbe  name  of  Tbos.  Cartwrlght  The 
Cturtwrlght  survey,  league  No.  10,  was  an 
Austin.  Ck>lony  survey,  made  by  Rowson  Alley 
ta  1824,  and  was  one  of  a  number  of  league 
surreyB  made  by  the  same  surveyor,  begin- 
ning at  the  Klnchloe  No.  1,  and  extending  up 
tbe  Ck>lorado  river  on  the  north  aide  to  and 
InclTidixig  No.  13,  In  the  name  of  JTames  Ross. 
The  relative  positions  of  surveys  Nos.  9  to 
13,  inclusive,  as  called  for  In  their  original 
field  notes,  Is  shown  by  the  following  sketch 
from  the  Austin  Ck>lony  map  on  file  In  the 
General  Land  Office: 


No  name  appears  on  the  survey  shown  on 
tbe  sketch  as  lying  north  of  the  Cartwrlght 
survey.  A  sketch  of  the  official  map  of  Colo- 
rado county  made  In  1841  shows  the  same 
relative  portions  of  these  league  surveys  and 
has  the  name  of  X.  Cochran  marked  on  the 
survey  north  of  the  Cartwrlght  This  survey 
has  evidently  be«i  abandoned,  as,  regardletiS 
of  where  the  northeast  comer  of  the  Cart- 
wrlght Is  situated,  the  land  covered  by  It  is 
now  covered  by  surveys  made  In  1873  and 
subsequently. 

The  field  notes  of  tbe  Cartwrlght  are  as 
follows : 

"Befinning  at  tbe  S.  Wl  comer  of  No.  9 
(the  Rabb  league);  thence  N.  20°  E.,  13,400 
vrs.,  to  a  stake  in  prairie:  thence  8.  70°  W., 
2.000  vrs.,  to  stake  in  prairie ;  thence  S.  20* 
W.,  12.600  vrs..  to  S.  W.  comer  on  Cottonwood, 
mariied  No.  10.  2  feet  dia.,  from  which  a  mul- 
berry bra.  S.  20"  W.,  10  vrs.,  12  in.  dia.,  a  cotton 
on.  N.  20°  E.,  15  vrs.,  4  feet  dia.;  thence 
down  the  Colorado  river  with  the  meanders 
thereof,  including  in  these  lines  one  sitio  Oeagoe) 
of  land." 

The  fl«ld  notes  of  No.  9  are  as  follows : 

_  "Beginning  at  the  S.  W.  comer  of  league  No. 
8;  thence  N.  20°  W.,  12,500  vrfc,  to  the  N.  B. 
eomer.  stake  in  prairie:  theoce  N.  20°  W., 
2,000  vn.,  to  the  S.  W.  (N.  W.)  corner,  a  stake 


in  prairie;  thence  S.  20°  W.,  11,200  vrs.,  to 
the  S.  W.  comer  on  a  cottonwood,  marked  No. 
9  and  10,  18  in.  dia.  a  cottonwood  brs.  N.  87° 
W..  3  vrs.,  9  in.  dia.  a  hackberry  bra.  8.  78* 
B.,  3  vrs.,  7  in.  dia.;  thence  down  the  rtver 
with  meanders  thereof  to  the  beginning,  includ- 
ing one  sitio  (league)  of  land." 

Tbe  Dyer  calls  to  begin  at  the  lower  corner 
of  No.  12,  and  to  run  thenoe  N.  47*  B.,  10,300 
^f&T^a,  to  "a  comer  planted  in  prairie"; 
thence  8.  70°  W.,  12,600  varas,  to  the  upper 
comer  of  No.  10  on  the  Colorado  river. 

No.  12  calls  to  begin  at  tbe  uppw  comer 
of  Na  11,  giving  bearing  trees,  and  to  run 
thenoe  N.  47°  E.,  10,300  varas,  to  comer 
planted  in  prairie.  Thence  N.  20*  B.,  1,000 
varas,  wliere  another  corner  was  planted 
in  prairie.  Thence  8.  77°  W.,  8,000  varas,  to 
rly&c,  giving  bearing  trees.  Thenoe  down 
the  river  with  its  meanders  to  the  beginning. 

It  will  thus  be  seen  that,  according  to  the 
calls  in  the  field  notes,  Nos.  9  and  10  have  a 
common  comer  on  the  river,  and  that  the 
east  line  of  No.  10  exceeds  in  length  the  west 
line  of  No.  9,  2,200  varas;  that  Nos.  10  and 
11  tiave  a  common  comer  on  the  river;  and 
that  the  west  line  of  No.  10  exceeds  in  length 
the  east  line  of  No.  11  400  varas,  and  Is 
000  varas  8.  20*  W.  from  tlie  east  comer  of 
Nal2. 

The  following  sketch  will  serve  to  illus- 
trate the  respective  contentions  of  the  parties 
hereto: 


ROSS 


iHSEEpnuMtHT. 


Plaintiffs  in  error  claim  river  formerly  ran  as 
indicated  by  tracing  from  point  H.  through  B. 
to  point  below  A.  The  evidence  does  not  sos- 
tain  this  CBBteatioBi 
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The  Cartwright  survey,  as  claimed  by  de- 
fendants In  error,  Is  embraced  In  tbe  lines 

A,  B,  O,  p,  and,  as  claimed  by  plaintiffs  in 
error,  is  embraced  In  tbe  lines  E,  F,  O,  H. 

There  iB  no  dispute  between  the  parties 
hereto  as  to  the  location  of  the  side  lines 
of  the  Cartwright  survey  from  B  to  B,  nor 
from  O  to  H,  but  the  defendant  In  error 
contends  that  the  original  corners  are  at  A, 

B,  C,  and  D,  while  the  plaintiffs  In  error 
contend  that  the  same  are  at  E,  F,  O,  and  H. 
Iv'one  of  the  original  trees  or  stakes  called 
for  in  tbe  lield  notes  can  now  be  found,  and 
It  Is  doubtful  If  any  of  them  were  ever  seen 
by  any  one  who  testified  In  this  case.  Tbe 
plaintiff  In  error,  defendant,  claims  to  have 
been  with  a  surveyor  in  1852,  who  found 
what  he  recogubsed  as  a  marked  tree  at  the 
southeast  corner  of  No.  10  at  the  point  E, 
and  also  tbe  original  stake  in  the  prairie  at 
the  point  F,  called  for  as  the  northeast  cor- 
ner. Plaintiff  in  error  was  then  12  years 
old.  One  of  plaintiffs'  witnesses,  a  survey- 
or, claims  to  have  found  the  tree  called  for 
on  the  southwest  corner  at  tbe  point  D,  but 
ttuit  was  in  1S94  or  IHdii,  when  he  was  sur- 
veying a  subdivision  of  tbe  Cartwright  sur- 
vey, and  It  does  not  appear  that  he  then 
knew  there  was  any  dispute  as  to  this  cor- 
ner, by  reason  of  wMch,  perhaps,  he  did  not 
make  a  careful  examination.  On  the  east 
line  of  No.  10  there  is  a  brick  monument, 
placed  there  some  time  in  the  SO's  by  the  then 
owner  of  a  part  of  No.  9,  for  the  northwest 
comer  of  said  survey,  and  it  has  ever  since 
been,  and  is  now,  recognized  as  the  northwest 
corner  of  said  survey. 

At  tbe  point  "m"  on  the  sketch  there  is  a 
large  rock,  some  3  or  4  feet  high,  which  has 
been,  since  the  memory  of  man  runneth  not 
to  the  contrary,  and  still  Is,  recognized  as  the 
north  corner  of  the  Dyer.  The  defendant 
himself  testified  that  ever  since  he  could  re- 
member, this  rock  has  been  recognized  by 
everybody  In  that  community  as  the  corner 
of  the  Dyer. 

April  1,  1846,  Dyer  and  Chaney  deeded  to 
Foote  and  Foote  a  part  of  the  Cartwright 
survey,  beginning  on  the  bank  of  the  river 
(point  "1"  in  sketch)  calling  for  two  bearing 
trees  and  running  thence  N.  20°  B.,  2,200 
varas,  to  south  corner  of  the  Geo.  W.  Thatch- 
er land  (to  point  "J");  thence  N.  70°  W., 
516  varas,  to  said  Thatcher's  southwest  cor- 
ner (to  point  "k") ;  thence  N.  20°  E.,  9,153 
varas,  to  stake  in  prairie  (point  "1") ;  thence 
N.  20°  W.,  924  varas  (point  C);  thence  S. 
20°  W.,  12,500  varas,  to  river  (point  D)  call- 
ing for  bearing  trees ;  thence  down  the  river 
with  its  meanders  to  beginning.  The  record 
does  not  show  that  any  of  these  bearing  trees 
were  found.  At  the  time  this  deed  was  made, 
Geo.  W.  Thatcher,  father  of  plaintiff  In  er- 
ror, owned  the  lower  part  of  the  Cartwright 
survey. 

The  act  creating  Whartcm  county  (April 
3,  1846)  calls  for  same  to  cross  the  liver  at 


the  southeast  corner  of  the  Cartwright  sur- 
vey, and  to  run  thence  to  the  northeast  cor- 
ner  of  same,  and  thence  N.  46*  B.,  etc.  The 
map  of  Colorado  county,  dated  1841,  showed 
the  northeast  comer  of  the  Cartwright  to  be 
located  as  claimed  by  defendant  In  error. 
The  map  of  said  county,  dated  September 
30,  1881,  showed  said  corner  to  be  located 
as  claimed  by  plaintiff  in  error.  l%e  map 
of  Wharton  county,  dated  April  1,  1906, 
shows  said  comer  to  be  located  as  claimed 
by  defendant  in  error. 

This  Is  the  third  appeal  In  this  case.  See 
Matthews  v.  Thatcher,  33  Tex.  Cav.  App. 
133,  76  S.  W.  61,  and  Thatcher  v.  Matthews, 
105  &  W.  1006. 

Opinion. 

[1]  We  fell  that  we  would  have  been  Jns- 
tilled  In  refusing  to  reverse  this  case  for  the 
reason  that  plaintiff  in  error  has  not  brought 
up  a  sufiicient  statement  of  facts.  The  state- 
ment of  facts  herein  embraces  291  pages,  be- 
sides 15  maps  and  sketches.  A  large  part 
of  the  testimony  Is  that  of  surveyors,  of 
which  tbe  following  is  a  fair  sample: 

"1  set  up  my  instrument  here  (indicating)  and 
had  tbe  willows  and  everything  out  out  until 
I  could  Bee  a  point  there  (indicatin,?).  •  •  • 
It  appeared  that  the  erosion  was  not  only  at 
this  point  (indjcating)  but  was  also  here  (indi- 
c-ttine).  It  cut  here  (indicating)  and  there  (in- 
dicatug)  too.  *  •  *  The  way  the  map  shows 
it  comes  across  there  (indicating)  and  there 
(indicating).  There  (indicating)  is  the  first 
place  we  crossed  it.  It  runs  along  in  that  di- 
rection   (indicating)." 

Presumably  the  witness  had  some  of  the 
various  maps  in  bis  band,  and  when  be'  said 
"here"  and  "there,"  he  Indicated  the  places 
to  which  be  referred  by  pointing  them  out 
on  the  map.  But  as  the  language  is  tran- 
scribed In  the  statement  of  facts,  it  '^dl- 
cates"  nothing  to  us.  By  carefully  reading 
the  entire  testimony,  and  comparing  It  from 
time  to  time  with  the  various  maps  and  re- 
reading portions  of  It  several  times,  we  have 
been  able  to  surmise  what  tbe  witnesses 
meant.  He  who  seeks  a  reversal  at  tbe 
bands  of  an  appellate  court  should  send  up 
a  statement  of  facts  which  plainly  shows 
what  the  testimony  was. 

[2,  3]  Defendant  Insists  that  there  is  no 
sufficient  Judgment  in  this  case  for  the  rea- 
son that  It  was  agreed  that  this  was  a 
boundary  suit,  and  neither  the  verdict  nor 
Judgment  fixes  the  boundary  between  the 
surveys.  With  this  contention  we  do  not 
agree.  It  is  true,  in  most  boundary  suits  that 
It  is  necessary  that  the  verdict  should  de- 
scribe the  boundary  as  found  by  the  Jury. 
Johnson  v.  Gary,  167  S.  W.  237.  But  the  un- 
contradicted evidence  4n  the  Instant  case 
shows  that  comers  of  defendants  in  error 
are  established  on  the  ground  by  monuments 
and  bearings.  There  ia  no  dispute  as  to  the 
location  of  their  lines  and  corners.  This 
suit  is  in  the  form  of  trespass  to  try  title. 
The  defendants  In  error  have  a  patent  from 
the  state,  and  are  entitled  to  recover  tbe 
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l&nd  sued  for,  unless  It  conflicts.  In  wbole 
or  In  part,  with  the  prior  survey  owned  by 
defendant.  This  was  made  plain  to  the  Jury 
by  the  charge  of  the  court  The  necessary 
effect  of  their  verdict  for  plaintiff  Is  to  find 
that  the  north  boundary  line  of  the  Cart- 
wright  survey  does  not  extend  far  enough 
north  to  Include  any  part  of  plaintiff's  sur- 
vey. It  was  incumbent  on  plaintiffs  to  es- 
tablish this  fact ;  further  than  this  the  loca- 
tion of  the  north  Une  of  the  Cartwrlght  sur- 
vey Is  not  material  to  the  issue  involved  here- 
in. The  sheriff  would  have  no  trouble  in  put- 
ting plaintiffs  in  possession  from  the  descrip- 
tion in  the  Judgment,  which  describes  the 
land  as  described  in  plaintiffs'  petition. 
Bank  v.  Webb,  128  S.  W.  428. 

[4]  The  plaintiffs  In  error  assign  as  error 
that  the  verdict  of  the  jury  is  against  the 
preponderance  of  the  evidence  to  such  ex- 
tent as  to  show  that  the  same  is  not  based 
upon  the  evidence,  but  is  the  result  -of  pas- 
sion and  prejudice.  While  the  evidence 
would  have  supported  a  verdict  for  plaintiffs 
in  error,  we  do  not  think  that  it  is  against 
the  preponderance  of  the  evidence,  the  Jury 
being  the  Judges  of  the  credibility  of  the 
witnesses  and  the  weight  to  be  given  to  their 
testimony;  and,  certainly,  the  evidence  on 
the  part  of  defendants  in  error  is  sufficient 
to  support  the  verdict. 

[5]  There  Is  no  question  but  that  the  river 
has  shifted  considerably  since  about  1880, 
since  which  time  the  witnesses  have  observ- 
ed It,  and  doubtless  it  did  so  prior  to  that 
time.  For  Instance,  at  about  200  yards  below 
where  defendant  In  error  claims  the  south- 
east corner  of  the  Cartwrlght  to  be,  it  has 
cut  across  a  narrow  bend,  leaving  the  land 
In  that  bend  upon  the  north  side,  where  It 
was  formerly  upon  the  south  side.  Also  be- 
tween the  points  claimed  by  the  parties 
hereto  as  the  southwest  corner,  the  river  has 
been  eating  into  the  bank  and  shifting  to  the 
east  The  evidence  as  to  this  is  sufficient  to 
account  for  the  west  line  crossing  and  le- 
crossing  the  river  between  these  points.  But 
the  evidence,  to  say  the  least  of  It  Justifies 
the  conclusion  that  the  river  never  ran  at 
the  point  claimed  by  plaintilT  in  error  as 
the  southwest  corner  of  the  Cartwrlght.  At 
this  point  (B)  there  is  a  depression  of  some 
7  or  8  feet.  In  which  large  trees  are  growing. 
This  depression,  claimed  by  defendant  in  er- 
ror to  be  the  old  Bed  cA  the  river  as  he  saw 
It  In  1852,  does  not  connect  above  with  the 
river,  but  after  extending  a  short  distance 
west  turns  north  and  then  in  an  easterly  di- 
rection and  recrosses  the  eastern  line,  and 
beads  somewhere  in  the  Babb  survey.  Be- 
tween the  points  B  and  A  there  is  a  growth 
of  large  timber.  Two  of  these  trees,  elms, 
were  cut  down,  and  an  expert  testified  that 
they  were  respectively  112  and  125  years  old. 
The  soil  on  each  side  of  the  Une  between 
these  points  Is  not  alluvial  deposit  but  the 
original  black  soil  of  the  bottom. 

Measuring  from   the  point  A,  N.  20°   B., 


13,400  varas,  as  called  for  In  the  field  notes, 
and  thence  N.  70°  W.,  1,862  varas,  a  point  is 
reached  400  varas  north  of  the  comer  of  No. 
11  as  it  should  be  according  to  the  distances 
called  for  for  the  west  Une  of  No.  10  and 
the  east  line  of  No.  11.  But  beginning  at 
the  point  B  and  running  the  same  courses 
and  distances,  the  point  reached  is  1,000 
varas,  N.  20°  B.,  of  the  Dyer  corner,  and 
expending  the  line  from  E  to  F  where  plain- 
tiff in  error  claims  the  stake  planted  by 
Rowson  AUey  In  1824  was  found  in  1852,  and 
running  thence  N.  70°  W.,  1,862  varas,  a 
point  Is  reached  north  of  the  northeast  cor- 
ner of  No.  12.  If  the  west  line  of  No.  10  be 
run  from  the  point  G  to  H,  as  claimed  by 
plaintiffs  in  error,  it  wUl  be  12,980  varas. 
Instead  of  12.500  varas,  as  caUed  for  in  the 
field  notes ;  but  if  it  be  run  from  G  to  D,  it 
will  be  12,500  varas.  If  the  brick  monument 
be  taken  as  the  correct  northwest  corner  of 
No.  9,  and  the  point  A  be  taken  as  its  south- 
west corner,  there  is  an  excess  of  957  varas 
in  its  west  line.  If  the  point  E  be  taken  as 
Its  southwest  comer,  the  excess  is  357  varas. 
There  Is  nothing  In  the  record  to  show  how 
this  point  at  the  brick  monument  was  lo- 
cated as  the  northwest  comer  of  No.  9. 

The  land  sold  by  Dyer  to  Foote  In  1847 
was  presumably  surveyed,  as  It  caUs  for 
bearing  trees  at  its  begioning  comer  on  the 
bank  of  .the  river.  These  bearing  trees  can- 
not now  be  found,  but  there  seems  to  be  no 
dispute  as  to  where  this  corner  is.  It  is 
on  a  high  bluff  of  such  a  nature  that  the 
north  bank  has  probably  washed  in  but  Uttle 
since  1824.  This  bend  is  indicated  by  the 
plat  accompanying  the  field  notes  made  by 
original  surveyor  Alley,  and  while  he  does 
not  give  the  meanders  of  the  river,  he  must 
have  allowed  for  the  same,  as  otherwise  the 
area  of  No.  10  would  not  be  correct.  This  is 
also  true  as  to  bends  indicated  in  the  orig- 
inal plat  of  No.  9.  Beginning  at  this  bend  in 
the  river,  and  running  courses  and  distances 
as  called  for  in  the  deed,  shortening  the  line 
from  "1"  to  "j"  7  varas,  the  north  Une  of 
No.  10  is  reached,  as  claimed  by  defendants 
in  error. 

Judge  WeUs  Thompson,  as  administrator 
of  the  estate  of  Foote,  subdivided  the  Foote 
land,  the  west  part  of  No.  10,  in  1872,  up  to, 
but  not  beyond,  the  north  line,  as  claimed  by 
defendants  in  error,. and  down  to  the  point 
D.  There  are  rocks  at  the  points  B,  "1,"  and 
C,  and  there  is  evidence  in  the  record  to  the 
effect  that  they  have  been  recognized  for 
many  years  by  the  owners  of  Na  10,  includ- 
ing plaintiffs  in  error,  as  marking  the  north 
line  of  said  survey. 

Beginning  at  the  point  "1"  and  ronnlng  S. 
70°  E.  to  the  east  Une  of  No.  10  at  the  point 
"n,"  the  distance  to  the  southwest  corner 
of  No.  10  should  be  2,027  varas.  From  "n" 
to  A  Is  2,100  varas,  but  to  the  point  B  is  only 
1,500  varaa  In  other  words.  If  we  begin  at 
the  point  "1"  and  run  N.  20°  E.,  11,366  varas 
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(allowing  7  Taras  shortage,  as  found  between 
"1"  and  "]")  for  the  north  line  of  No.  10; 
thence  north  70*  E.  the  distance  for  the 
northeast  corner  of  No.  10,  and  thence  8. 
20°  W.  to  A,  we  have  an  excess  of  66  raras, 
which  is  abont  as  accurate  as  a  line  over 
7  miles  loAg  would  ordinarily  be  claimed. 
But  if  we  stop  the  line  at  E,  we  have  a  short- 
age of  S34  varas.  The  shortage  in  the  north 
line  of  No.  10  is  138  varas.  This  may- be 
accounted  for  by  the  surveyor  who  ran  the 
line  in  1852,  using  the  same  variation  as 
called  for  in  Alley's  field  notes,  whereas 
he  should  have  made  an  allowance  for  the 
change  in  the  variation  occurring  for  a 
period  of  28  years.  Hie  evidence  shows  that 
this  change  for  this  time  would  have  amount- 
ed to  132  taras.  In  other  words,  if  the  sur- 
veyor in  1852  had  used  the  same  variation 
that  was  used  In  1824  in  running  a  line  13,- 
400  varas,  be  would  have  placed  the  comer 
132  varas  too  far  wesl  The  evidence  shows 
that  this  east  line  was  cut  out  and  marked 
in  1852,  and  if  in  subsequent  surveys  it  was 
adopted  as  the  true  line,  and  the  west  line 
was  fixed  from  the  rock  marking  the  Dyer 
comer,  there  would  be  a  shortage  of  132 
varas  in  the  north  line  of  No.  10. 

[I]  The  second  assignment  of  error  com- 
plains of  the  action  of  the  court  in  permitting 
to  be  read  the  statement  of  counsel  in  cross- 
interrogatory  to  the  witness  Frazier;  that 
there  was  a  controversy  between  Colorado 
county  and  Wharton  county  as  to  the  county 
line.  The  court  Instructed  the  Jury  that  this 
suit  had  nothing  to  do  with  such  controversy, 
in  view  of  which  we  do  not  think  the  error 
was  material.  Besides  this,  the  deposition 
had  been  on  file  for  6  years;  it  had  been 
used  on  a  former  trial  hereof,  and  no  ob- 
jection had  been  filed  as  to  the  manner  and 
form  of  taking  the  same,  for  both  of  which 
reasons  we  overrule  said  assignment 

[?]  The  third  assignment  relates  to  the 
admission  of  a  certified  copy  from  the  land 
office  of  a  portion  of  the  map  of  Wharton 
county,  dated  April,  1906;  the  objection  be- 
ing that  said  map  was  compiled  4  years 
subsequent  to  the  filing  of  this  suit.  We  think 
It  was  admUislble  as  an  archive  of  the  land 
office,  regardless  of  when  it  was  compiled. 
R.  S.  art  3696;  Sullivan  v.  Soils,  62  Tex. 
Civ.  App.  464,  114  S.  W.  462.  OMs  map 
showed  the  northeast  comer  of  No.  10  to  be 
as  claimed  by  defendant  in  error.  Plaintiff 
in  error  had  previously  introduced  a  map  of 
Colorado  county,  dated  September  80,  1881, 
showing  the  northeast  comer  of  No.  10  to 
be  as  claimed  by  plaintiff  in  error.  Stroud 
V.  Springfield,  28  Tex.  670,  671. 

We  do  not  ttUnk  there  Is  any  merit  in  the 
objection  to  remarks  of  counsel,  as  shown  by 
the  fourth  and  tilnth  assignments  of  error. 

The  certified  sketch  of  Austin  Colony  sur- 
veys was  undoubtedly  admissible.  The  as- 
signment of  error  as  to  the  certificate  of 


the  commissioner  of  the  land  office  Is  over- 
ruled for  the  reason  that  we  think  it  ap- 
pears therefrom  that  he  was  certifying  only 
to  matters  which  appeared  from  the  records 
of  his  office,  and  not  as  to  facts  he  may  have 
learned  aliunde. 

[I,  I]  We  do  not  agree  with  the  defend- 
ants in  error  that  the  eighth  assignment 
should  not  be  considered  for  the  reason  that 
the  bill  of  exception  does  not  show  what 
the  answer  of  the  witness  would  have  beea 
The  bill  shows  what  plaintiff  in  error  "offer- 
ed to  prove"  by  the  witness,  and  we  think 
that  this  is  equivalent  to  stating  wliat  the 
witness  would  have  testified  had  he  t>eeD 
permitted  to  answer  the  question  propound- 
ed. Irrigation  Co.  v.  Dodd,  162  S.  W.  946. 
The  fact  proposed  to  be  proven  by  the  wit- 
ness who  bad  testified  that  he  had  run  out 
practically  all  of  the  side  lines  of  the  sur- 
veys from  No.  1  to  10,  was  that  "he  knew 
where*  the  comers  were,  as  recognized  by 
the  people  living  around  these  surveys,  and 
that  these  recognized  corners,  in  almost 
every  instance,  were  further  out  from  the 
river  than  course  and  distance  called  for." 
It  will  be  seen  that  there  was  no  effort  to 
prove  by  the  witness  that  he  knew  where 
any  such  comers  were,  nor  where  they  were 
claimed  to  be  by  general  reputation,  nor 
where  the  owners  of  such  surveys  claimed 
them  to  be,  but  only  where  they  were  recog- 
nized to  be  "by  the  people  living  around 
these  surveys."  We  think  that  the  court  did 
not  err  in  sustaining  the  objection  to  this 
testimony.    Stroud  v.  Springfield,  supra. 

We  do  not  think  that  the  charge  of  the 
court  is  subject  to  the  criticism  made  against 
it  in  the  assignments  of  error,  nor  that 
there  was  error  in  refusing  the  special  charg- 
es requested. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  is  affirmed. 

Affirmed. 


BBOUSSARD  v.  WILSON  et  aL    (Na  7076.) 

(Court  of  Civil  Appeals  at  Texas.     Galvegtoo. 

Jan.  6,  1916.     Rehearing  Denied 

Jan.  27,  191&) 

1.  Parties  iS=>25— Misjoinder— Defendants. 

In  a  suit  to  enjoin  a  county  and  a  con- 
tractor fr<Mn  execution  of  a  contract  betweea 
them  on  the  ground  of  its  invalidity  and  to  en- 
join an  issue  of  bonds  by  the  county  with  which 
the  contractor  could  not  possibly  be  connected, 
there  is  a  misjoinder  of  parties. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  SI  81,  36-40;  Dec.  Dig.  «=>25.] 

2.  Appeal  and  Ebboh  <3=3l040  —  Uevirv— 
Habmlesb  Erbob— RuirNGs  on  Pleadi.tos. 

Any  error  in  sustaining  a  demurrer  to  the 
petition  on  the  fn^und  of  misjcnnder  was  hami- 
!es8,  where  the  case  was  tried  aa  though  no  de- 
D:urrer  had  been  sustained. 

Pid.  Note. — For  other  cases,  see  Appeal  anil 
Error,  Cent  Dig.  SS  4O89-4105;   Dec.  Dig.  ©= 
\1040.] 


0S9Fsr  other  caaaa  ue  aama  topic  and  KEY-NUMBBR  In  aU  Key-Numbered  Digests  and  Indexes 


Digitized  by 


Google 


Tex.) 


BBOUSSARD  v.  WUJSON 


815 


8.   COUNTIBB  «=»223  — COHTBAOTB— AcnONB  — 

Evidence. 

In  a  suit  to  enjoin  a  contract  to  furnish  a 
coanty  with  oyster  shells  for  road  building  and 
repairing,  evidence  held  to  show  that  the  parties 
intended  that  the  shell  should  be  paid  for  out 
of  the  current  revenues  and  that  there  was  rea- 
sonable ground  to  b(^eve  that  such  revenues 
would  be  sufficient  for  the  purpose. 

[Ed.  Note.— For  other  cases,  see  Coontiee, 
Cent  Dig.  {{  360-362;   Dec.  Dig.  <S=»223.] 

4.   OOUWTIBS   «=9l50— INDEBTEDNKSS— CONSTI- 
TUTIONAI.    LlMITATIOTia — "DEBT." 

A  contract  to  furnish  a  county  oyster  shells 
(or  load  building  and  repairing  to  be  paid  for 
out  of  the  current  revenues  of  the  county  did 
not  create  a  "debt"  within  Const,  art  8,  |  9, 
UmitiDg  covnty  indebtedness. 

[Kd.  Note. — For  other  cases,  see  Counties, 
Gott  Dig.  U  165,  166,  215-217;  Dec.  Dig.  «=> 
160. 

For  other  definitions,  see  Words  and  Phrases, 
Fint  and  Second  Series,  Debt] 

6.  OotniTiEs  *=>160— Fiscal  KANAaxiasira— 

TRAirsvss  or  Fttrdb. 

Under  Sev.  St  1911,  art  1440,  giying  the 
commissioners'  court  power  to  transfer  money 
from  one  fund  to  another,  provided  that  the 
funds  collected  for  jury  fees,  from  sale  of  e»- 
tmya,  and  all  occupation  taxes,  shall  be  first  ap- 
plied to  the  payment  of  the  classes  of  daims 
named  in  article  1433,  authorizes  transfers  from 
the  general  fund,  the  juir  fund,  the  contingent 
fund,  and  the  depositary  interest  fund,  made  up 
from  taxes  for  the  preceding  year,  to  the  road 
fund. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  tHg.  i  219;  Dec  Dig.  «=»16a] 

Api>eal  from  District  Court,  JefCerson 
County;  W.  H.  Davidson,  Judge. 

Suit  by  J.  3.  Broussard  against  B.  W.  Wil- 
son and  others  for  injunction.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

W.  R.  Blaln,  of  Beaumont,  for  appellant 
Williams  &  Neethe,  of  Galveston,  and  Minor 
&  Minor,  of  Beaumont,  for  appellees  Hanson 
Sons.  Geo.  D.  Anderson,  of  Beaumont,  for 
appellees  R.  W.  Wilson  and  others. 

LAMB,  3.  On  the  31st  day  of  December, 
1914,  J.  3.  Broussard,  as  a  taxpaying  citi- 
zen of  Jefferson  county,  on.  behalf  of  himself 
and  other  taxpayers  of  said  county,  filed  his 
petition  in  the  district  court  of  said  county 
asking  for  an  Injunction  to  restrain  R.  W. 
Wilson,  county  Judge,  and  the  county  com- 
missioners, from  issuing  certain  bonds,  and 
also  to  retrain  said  Judge,  commissioners, 
and  Hanson  Sons  from  the  performance  of  a 
contract  entered  Into  between  Jefferson  coun- 
ty and  the  defendant  Hanson  Sons,  Incorpo- 
rated. 

By  plaintiff's  amended  petition  It  is  alleged 
that  on  the  15th  day  of  August,  1914,  the 
commissioners'  court  of  said  county  entered 
Into  a  contract  with  Hanson  Sons  to  fur- 
nish Jefferson  county  all  the  oyster  shell  it 
would  require  for  a  period  of  one  year  In  the 
repairing  and  building  Its  public  roads, 
whether  done  by  the  county  under  contract 
with  other  parties  or  otherwise;  that  said 
contract  by  Its  terms  contemplated  the  use 


of  a^roxlmately  200,000  cubic  yards  more  or 
less;  that  aald  county  should  take  and  pay 
for  approximately  160  cars  of  such  shell  per 
month,  and  such  shell  should  be  paid  for 
when  the  county's  funds  were  available ;  that 
all  shell  delivered  up  to  February  1,  1915, 
should  be  paid  for  not  later  than  March  1, 
1915;  and  that  all  shell  delivered  between 
February  1,  1915,  and  the  expiration  of  said 
contract,  should  be  paid  for  within  30  days 
after  such  expiration.  It  Is  further  alleged, 
upon  information  and  belief,  that  although 
at  the  time  the  contract  was  made  It  was 
stated  that  payment  was  to  be  out  of  the 
funds  of  the  current  year,  in  which  said 
payments  were  to  be  made,  derived  from 
taxation  for  roads  and  bridges,  yet  in  truth 
and  in  fact  at  the  time  said  contract  was 
made  It  was  well  kuowu  to  said  contracting 
parties  that  said  payments  could  not  be  made 
out  of  said  current  funds,  for  the  reason 
that  the  road  and  bridge  fund,  which  was 
the  only  current  fund  of  said  county  out  of 
which  such  payment  could  be  made,  was 
then  largely  overdrawn,  and  previous  con- 
tracts and  indebtedness  for  the  period  of 
time  covered  by  said  contract,  and  during 
which  time  said  shell  was  to  be  furnished, 
greatly  exceeded  the  amount  of  revenue  that 
would  be  received  by  said  county  that  could 
be  applied  to  the  road  and  bridge  fund;  and 
that  it  was  well  known  that  there  were  no 
funds  on  band  which  could  be  lawfully  used 
In  paying  for  said  shell.  It  la  further  al< 
leged,  from  information  and  belief,  that  it 
was  understood  and  agreed  by  and  between 
the  parties  to  said  contract  that  script  of 
the  county  would  be  issued  in  payment  for 
^aid  shlell,  which  would  become  a  debt 
chargeable  against  the  future  resources  of 
said  county  derived  from  taxation  for  subse- 
quent years,  or  that  the  same  should  be  paid 
for  out  of  a  special  fund  to  be  derived  from 
an  Issue  and  sale  of  bonds  subsequently  to  be 
made  by  said  commissioners'  court,  and  for 
the  reasons  alleged  said  contract  was  void. 

He  further,  however,  alleges  that,  after 
said  contract  had  been  made,  the  said  com- 
missioners' court  employed  lawyers  to  ex- 
amine Into  Its  legality  and  report  their  con- 
clusion to  said  court ;  that  said  lawyers,  aft- 
er making  said  examination,  did  report  to 
said  court  that  in  their  opinion  said  contract 
was  void,  and  thereafter,  on  the  29th  day  of 
August,  said  court  in  special  session  de- 
clared said  contract  void,  and  therefore  re- 
pudiated the  same;  that  thereafter  said 
court,  after  advertising  for  bids  for  such 
shell  for  road  purposes,  did,  on  the  12th  day 
of  November,  1914,  make  and  enter  into  a 
contract  in  writing  with  Hanson  Sons,  In- 
corporated, whereby  said  county  was  obligat- 
ed to  purchase  all  the  shell  that  Jefferson 
county  should  need  for  the  period  of  one  year 
for  building  or  repairing  roads  in  said  coun- 
ty, whether  the  work  was  done  by  the  coun- 
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ty  Itself  or  by  contract  with  other  parties, 
and  by  said  contract  It  was  agreed  that  tbe 
county  was  to  take  a  mlnlmnm  of  30,000 
cubic  yards  of  shell  under  said  contract.  It 
Is  also  alleged  that  the  prices  agreed  to  be 
paid  Hanson  Sons  tinder  said  contract  were 
higher  than  the  figures  given  by  another  par- 
ty for  furnishing  such  shell.  It  is  then  al- 
leged that,  although  the  contract  contains  a 
clause  to  the  effect  that  the  minimum  quan- 
tity of  shell  to  be  delivered  and  paid  for 
thereunder  shall  be  30,000  cubic  yards.  It 
was  contemplated  and  agreed  by  and  between 
said  parties  that  not  less  than  200,000  cubic 
yards  of  shell  were  to  be  delivered  and  paid 
for  under  said  contract  It  Is  then  alleged 
that  this  new  contract  of  November  12,  1916, 
is  void  for  the  reason  that  at  the  time  it 
was  made  all  the  parties  to  it  knew  that  the 
payment  for  said  shell  could  not  be  made  out 
of  the  current  funds  of  the  year  within  which 
sadb.  shell  was  to  be  furnished,  or  out  of  any 
other  fund  in  tbe  hands  or  under  the  control 
of  said  court  which  could  be  lawfully  used 
for  such  purpose,  and  that  the  road  and 
bridge  fund  was  largely  overdrawn  and 
greatly  in  debt,  and  therefore  there  were  no 
moneys  in  this  fund  out  of  which  the  pay- 
ment for  said  shell  could  be  made;  that  It 
was  the  purpose  and  agreement  of  said  par- 
ties to  said  contract  that  script  of  the  county 
would  be  issued  in  payment  of  said  shell 
and  thereby  create  a  debt  against  said  county 
to  be  paid  out  of  tbe  future  resources  of  said 
county  to  be  derived  by  taxation  daring  sub- 
sequent years,  or  that  tbe  same  should  be 
paid  for  out  of  a  bond  Issue  subsequently  to 
be  made;  and  therefore  said  contract  was  a 
fraud  perpetrated  upon  the  taxpayers  of  Jef- 
ferson county,  and  therefore  its  performance 
should  l>e  enjoined. 

It  is  further  alleged  that,  at  the  December 
term  of  said  court  for  1914,  an  order  was 
passed  authorizing  the  issuance  of  $200,000 
road  and  bridge  bonds  for  the  purpose  of  re- 
pairing and  constructing  roads  and  bridges; 
but  in  fact  and  tn  truth  said  order  was 
made  to  take  care  of  said  Hanson  Sons'  con- 
tract, as  was  previously  understood  and 
agreed  between  the  parties  to  said  contract; 
that,  after  this  suit  was  filed,  said  order  for 
a  bond  issue  was  changed  and  called  for  an 
issue  of  $190,000  only,  instead  of  $200,000  as 
first  made;  that  it  is  the  purpose  of  said 
commissioners'  court  to  have  such  bonds  is- 
sued without  a  vote  of  the  people  of  sold 
county  and  contrary  to  the  wishes  of  the  citi- 
zens of  said  county;  that  the  law  under 
which  said  court  proposes  to  issue  said  bonds 
is  void;  and  that  any  bonds  Issued  by  vir- 
tue thereof  would  be  illegally  Issued;  and 
therefore  said  court  and  Hanson  Sons,  In- 
corporated, should  be  restrained  from  carry- 
ing out  the  said  contract  entered  into  be- 
tween them,  or  any  part  thereof,  and  from  is- 
suing said  contemplated  bonds,  or  taking  any 
further  action  toward  the  Issuance  of  tbe 
samob 


All  the  defendants  excepted  to  the  plain- 
tiff's petition  because  of  misjoinder  of  par- 
ties and  causes  of  action.  Further  answer- 
ing, they  admitted  the  making  of  the  new 
contract  on  November  12,  1916,  In  lieu  of  the 
first,  of  date  August  16,  1916,  so  as  to  come 
vrtthin  the  restrictions  and  requlrem«its  of 
the  Constitution  and  laws  of  the  state.  They 
deny  that  by  said  contract  any  "debt,"  as  that 
term  Is  used  in  article  8,  J  9,  of  the  state  Con- 
stitution, was  created  against  Jefferson  coun- 
ty, or  that  at  tbe  time  said  contract  was  made 
they  contemplated  making  any  such  debt,  or 
that  they  contemplated  the  Issuance  of  bonds 
to  meet  the  obligations  created  or  which 
would  be  created  by  said  contract  of  Novem- 
ber 12,  1915.  The  coxmty  judge,  Wilson,  and 
the  members  of  the  commissioners'  court, 
say  that  it  was  their  Intention  and  purpose 
to  pay  for  the  shell  contracted  for,  or  so  much 
thereof  as  would  be  taken  during  the  con- 
tinuation of  said  contract,  out  of  the  funds 
collected  for  the  current  year  for  roads  and 
bridges,  or  sudi  other  funds  whl<di  were  or 
might  come  under  their  control  which  could 
be  legally  so  used.  They  deny  that  there  was 
any  agreement  or  purpose  on  the  part  of  any 
party  to  said  contract  to  do  or  perform  any 
of  the  unlawful  acts  charged  in  plalntifrs  pe- 
tition, nor  have  they  or  any  of  them  commit- 
ted any  of  the  wrongs  so  charged.  Said  coun- 
ty judge  and  commissioners  say  that,  while 
it  was  not  contemplated,  at  the  time  said  con- 
tract was  made,  that  any  funds  which  might 
arise  from  the  issuance  and  sale  of  the  bonds 
mentioned  in  plaintlfT's  petition  should  be 
used,  stUl,  in  the  event  their  requirements 
for  shell  under  sold  contract  should  excee;i 
the  amount  available  from  the  taxes  avail- 
able, some  portion  of  the  proceeds  of  such 
sale  of  bonds  may  be  used  for  that  purpose. 
They  also  deny  that  they  were  able  to  pur^ 
chase  shell  at  a  less  figure  than  they  contract- 
ed to  pay  to  Hanson  Sons.  They  further  say 
that  the  order  entered  by  the  commissioners' 
court  of  Jefferson  county  for  the  Issuance 
and  sale  of  $190,000  bonds  was  and  Is  In  ail 
respects  legal  and  valid  and  within  the  power 
and  authority  of  said  court  to  make;  that 
an  order,  legal  in  all  respects,  was  made  pro- 
viding for  the  levy  and  collection  of  a  sufH- 
clent  sum  by  taxation  to  pay  the  interest  and 
create  a  sinking  fund  upon  said  t)ond  Issue, 
at  the  time  said  order  for  l>onds  was  made. 

We  have  gathered  the  foregoing  statonent 
from  73  typewritten  pages  of  pleadings  and 
a  voluminous  record,  and  have  endeavored 
thereby  to  fairly  present  all  the  issues  in- 
volved, and  deem  It  sufficient  for  that  pur- 
pose. 

The  trial  court  reserved  his  decision  on  de- 
murrers and  exceptions  based  upon  the  mis- 
joinder of  parties  and  causes  of  action  uutU 
the  case  was  fuUy  beard,  and  proceeded  to  the 
trial  of  the  case  In  all  Its  aspects,  and  after 
a  full  bearing  rendered  the  following  Judg- 
ment: 
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"And  it  appearing  to  tlie  court  that  plaintiff 
is  not  entitled  to  the  injmiction  prayed  for  by 
him  against  any  of  the  parties  defendant  or  any 
of  the  i-elief  sought  by  him,  because,  first,  the 
exceptions  of  defendants  on  the  ground  of  mis- 
joinder of  partite  and  causes  of  action  should 
be  sustained,  and,  second,  because  under  the 
law  and  the  evidence  plaintiff  has  wholly  failed 
to  make  out  any  case  entitling  him  to  an  in- 
jiinction  reatrnining  defendants  from  proceeding 
with  and  carrying  into  effect  the  contract  be- 
tween Jefferson  county,_  through  its  commission- 
ers' court  and  county  judge  and  Hanson  Sons, 
Incorporated,  or  any  other  relief  prayed  for  by 
fcim.  and  has  Wholly  failed  to  make  out  any  case 
entitling  him  to  an  injunction  restraining  the 
county  judge  and  county  commissioners  of  Jef- 
ferson county  from  issuing  the  bonds  described 
in  pleadings  herein,  it  is  accordingly  ordered, 
adjudged,  and  decreed  by  the  court  that  the 
temporary  restraining  order  entered  herein  on 
December  81,  1914,  be  and  the  same  is  hereby  in 
all  things  dissolved  and  set  aside,  that  plaintiff's 
prayer  for  an  injunction  herein  be  wim  respect 
to  each  and  all  of  the  parties  defendant  to  this 
suit  in  all  things  denied  and  refused,  that  plain- 
tiff take  nothing  by  his  suit  against  the  defend- 
ants or  any  of  them,  and  that  defendants  and 
each  of  them  go  hence  without  day  and  recover 
of  plaintiff  all  their  costs  in  this  behalf  incur- 
red, for  which  let  execution  issue." 

From  such  Judgment,  J.  J.  Broussard  has 
appealed. 

[11  Tbe  first  assignment  of  appellant  1b  as 
follows : 

"The  court  erred  in  sustaining  the  defendants* 
demurrers  and  exceptions  to  plaintifTs  petition 
based  upon  a  misjoinder  of  parties  and  causes 
of  action." 

Banson  Sons,  Incorporated,  was  and  is 
only  concerned  with  the  contract  for  shell 
described  in  plalntUI's  petition,  and  is  not 
shown  by  the  petition  to  be  a  party  to  the 
proposed  bond  issue  sought  to  be  restrained, 
nor  Is  it  shown  that  said  party  could  by  any 
possibility  be  connected  with  such  bond  is- 
sue, which  was  exclusively  within  the  Juris- 
diction of  the  commissioners'  court  of  Jef- 
ferson county.  It  appears  from  plaintUf's 
petition  that  plaintiff's  cause  of  action,  if 
any,  touching  the  shell  contract,  is  "against 
all  of  the  defendants,"  including  Hanson 
Sons,  but  that  his  cause  of  action,  if  any, 
relating  to  the  bond  issue,  is  exclusively 
"against  said  commissioners'  court,"  and 
that  Hanson  Sons  is  neither  a  necessary  nor 
proper  party  to  any  cause  of  action  which 
the  plaintiff  may  have  relating  to  the  bond 
issue,  and  therefore  Hanson  Sons,  Incor- 
porated, was  misjolned  with  the  other  de- 
fendants in  this  cause,  and  the  trial  court  did 
not  err  in  so  holding. 

[2]  But  we  may  also  add  that,  if  the  ac- 
tion of  the  trial  court  in  sustaining  said  de- 
murrer, and  the  recital  of  that  fact  in  the 
Judgment,  was  error,  still  it  was  harmless 
error,  as  the  entire  record  discloses  the  fact 
that  tbe  case  was  tried  Just  as  though  no 
demurrer  had  been  sustained  and  a  Judgment 
was  finally  entered,  after  a  full  hearing, 
denying  the  Injunction  prayed  for.  It  fol- 
lows that,  if  there  was  no  error  in  the  Judg- 
ment rendered  upon  the  merits  after  full 
hearing,  the  order  of  the  court  sustaining 
tbe  exceptions  as  to  misjoinder  of  parties, 
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etc.,  if  error,  would  be  harmless.    We  there- 
fore OTermle  the  first  assignment. 

The  remaining  assignments  may  be  group- 
ed, and  their  substance  stated  as  follows: 

(1)  That  the  trial  court  erred  in  refusing 
to  enjoin  the  carrying  out  of  the  contract 
made  and  entered  into  by  and  between  the 
commissioners'  court  of  Jefferson  county  and 
Hanson  Sons,  Incorporated,  of  date  November 
12, 1914,  because  said  contract  created  a  debt 
against  said  county  without  first  maWng  pro- 
vision for  Its  payment.  In  violation  of  article 
8,  5  9,  of  the  Constitution  of  the  state  of 
Texas,  and  because  It  was  understood '  and 
agreed,  at  the  time  said  contract  was  made, 
that,  if  the  shell  contracted  for  could  not 
be  paid  for  out  of  other  funds  under  the 
control  of  said  court,  the  court  would  there- 
after order  the  issuance  and  sale  of  bonds 
of  said  county  to  pay  for  said  shell,  and 
therefore  said  contract  was  and  is  illegal  and 
void. 

(2)  That  the  court  erred  in  refusing  to  en- 
join the  issuance  and  sale  of  said  bonds,  be- 
cause the  order  for  their  issuance  was  for  the 
purpose  of  applying  a  part,  at  least,  of  the 
proceeds  to  arise  from  this  sale,  to  the  pay- 
ment of  the  debt  which  was  to  accrue  under 
the  alleged  unlawful  contract. 

If,  in  a  disposition  of  the  first  part  of  these 
assignments  as  grouped,  we  should  hold  that 
the  contract  in  question  was  one  which  said 
commissioners'  court  had  power  and  au- 
thority to  make,  the  second  part  thereof — 
that  is,  the  complaint  of  the  Issuance  of  said 
bonds — cannot  be  sustained,  as  the  law  au- 
thorizes the  Issuance  of  bonds,  without  a 
vote  of  the  people,  for  the  purpose  of  raising 
a  fund  for  the  repairing  and  building  of 
roads  and  bridges,  provided  such  issue  shall 
not  exceed  the  limit  of  the  county's  indebted- 
ness fixed  by  the  Oonstitution,  and  the  un- 
disputed evidence  shows  that  of  the  15  cents 
on  the  $100  valuation  of  the  taxable  proper- 
ty allowed  to  be  levied  and  collected  annual- 
ly for  repairing  and  building  roads  and 
bridges,  only  12.5  per  cent,  of  such  allowance 
had  been  levied  for  such  purposes  for  1915, 
and  that  there  remained  2.95  i>er  cent  there- 
of which  said  court  had  the  right  to  and 
which  it  did  levy  to  pay  interest  and  create  a 
sinking  fund  upon  said  proposed  bond  issue 
of  $190,000,  and  that  said  2.95  per  cent,  of 
said  allowance  was  sufficient  for  that  pur- 
pose. 

[3]  By  tbe  contract  complained  of,  of  date 
November  12,  1914,  the  county  of  J'efferson, 
through  its  commissioners'  court,  agreed  to 
take,  and  Hanson  Sons,  Incorporated,  agreed 
to  sell  and  deliver  for  road  repairing  and 
building,  at  places  and  prices  named,  all 
the  shell  of  the  character  described  In  the 
contract,  for  the  period  of  one  year  after  the 
commencement  of  deliveries;  tbe  county 
agreeing  to  take  and  pay  for  a  minimum 
quantity  of  30,000  cubic  yards,  and  the 
minimum  price  named  being  64  cents  per- 
cubic  yard.    The  county  was  to  give  notice- 
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from  time  to  time  of  what  its  requirements 
would  be.  HaDBon  Sons  were  to  have  60 
days  from  the  date  of  the  contract  witbin 
which  to  begin  deliveries.  Payments  were 
to  be  made  by  the  county  at  regular  in- 
tervals, either  in  script  or  cash,  at  its  option. 

The  testimony  of  County  Treasurer  Wil- 
liams shows:  That  the  transfers  from  the 
general  fund,  the  Jury  fund,  the  contingent 
fund,  and  the  depository  interest  fund  of 
$52,978.86  in  1914  were  wholly  out  of  the 
taxes  of  1913,  the  last  of  those  transfers  hav- 
ing  been  made  on  August  11,  1914,  and  no 
taxes  for  the  year  1914  being  collected  un- 
til after  November  1,  1914,  the  bulk  of  the 
taxes  for  1914  not  being  paid  till  January, 
1915.  That  no,  part  of  the  taxes  of  1914 
went  to  take  care  of  the  indebtedness  of 
1913 ;  nor  did  any  part  of  the  1914  taxes  go 
to  pay  the  debts  of  1913.  That  the  assessed 
valuation  of  aU  property  In  Jefferson  coun- 
ty for  1914  was  about  $50,700,000,  and  the 
road  and  bridge  fund  taxes  therefrom  for 
1914  would  be  something  over  $76,000.  Of 
this  sum  from  the  road  and  bridge  fund  there 
had  come  into  his  hands  as  treasurer  when 
he  tesUfled  (January  22,  1915)  $25,960.63. 
This  would  leave  over  $50,000  of  the  total 
road  and  bridge  fund  of  1914  not  then  col- 
lected, or  at  least  not  turned  over  to  the 
treasurer. 

County  Judge  Wilson  testified:  That  be 
did  not  remember,  when  the  first  contract 
with  Hanson  Sons,  Incorporated  (that  of  Au- 
gust 15,  1914),  was  entered  Into  whether 
there  was  "any  special  discussion  as  to 
where  the  money  was  to  come  from"  to  pay 
for  the  shell  called  for  by  the  contract.  "We 
always  managed  to  take  care  of  our  liabili- 
ties. We  did  not  expect  to  use  200,000  cubic 
yards ;  we  expected  to  get  the  money  to  pay 
for  60,000  cubic  yards  out  of  the  taxes  levied 
-oat  of  the  general  fund  like  we  always  have 
done.  •  •  •  We  expected  to  take  care  of 
it ;  pay  for  It  out  of  the  funds  of  the  county. 
We  expected  to  pay  for  It  out  of  the  road 
and  bridge  fund,  the  15  cents  levy  for  main- 
tenance. *  *  *  I  thought  all  the  time 
that  we  had  enough  to  take  care  of  the  con- 
tract if  we  did  not  reduce  the  2  per  cent, 
sinking  fund.  We  generally  use  from  25,000 
to  30,000  cubic  yards  of  shell  per  year  for 
repairs  and  different  things." 

Commissioner  Peck  testified:  The  county 
will  have  enough  money  out  of  the  road  and 
bridge  fund  to  pay  Hanson  Sons,  Incorporat- 
ed, for  the  shell,  if  the  shell  is  left  on  the 
bank,  but  without  transfer  from  other  funds 
not  enough  to  lay  the  shell  down  on  the  road. 
"The  Intention  of  the  commissioners'  court, 
when  they  made  this  contract  with  Hanson 
Sons,  was  that  the  shell  purchased  should 
be  paid  for  out  of  the  available  funds  aris- 
ing out  of  taxation  during  the  year  of  the 
contract"  That,  in  his  testimony  that  the 
current  expenses  in  past  years  had  exceeded 
the  amount  of  the  tax  levied  for  the  road 
und  bridge  fund,  he  included  all  expenses. 


for  grading  and  making  new  roads  as  well 
as  for  repairs,  all  expenses  connected  with 
the  county  roads.  "I  believe  that  during  the 
next  year  if  we  did  not  use  shell  on  new 
roads,  but  used  it  only  for  maintenance  of 
the  old  roads,  we  could  stay  within  the  limit 
of  $75,000.  If  we  found  it  necessary  to  cot 
out  the  new  work,  we  would  certainly  do  so. 
If  we  are  enjoined  from  making  further 
transfers  Into  the  road  and  bridge  fund,  we 
would  cut  our  cloth  accordingly.  We  would 
still  take  care  of  our  obligations  with  Han- 
son Sons,  throw  down  our  work,  put  ott  con- 
struction work,  and  take  the  amount  of  mon- 
ey as  far  as  it  went  and  repair  the  roads 
as  best  we  could.  The  taxes  available  for 
taking  care  of  this  contract  will  be  the  taxes 
of  1914  and  1915.  This  contract  does  not 
terminate  until  somewhere  about  the  middle 
of  January  of  next  year,  and  the  final  pay- 
ments are  not  to  be  made  untU  30  days  after 
that  date." 

P.  E.  Hanson,  manager  of  Hanson  Sons, 
Incorporated,  testified:  That  he  made  no  in- 
vestigation, when  entering  Into  the  contract 
with  Jefferson  county,  as  to  where  the  money 
was  coming  from  to  pay  for  the  shell ;  mere- 
ly understood  the  county  would  have  the 
available  funds.  "I  didn't  have  any  reason 
to  doubt,  when  I  made  this  contract,  that 
when  it  became  due  I  would  be  paid  out  of 
some  available  fund  of  Jefferson  county. 
There  was  nothing  said,  at  the  time  of  the 
making  of  either  of  these  contracts,  as  to 
the  source  from  which  the  money  was  to 
come.  I  supposed  I  was  dealing  with  a  court 
that  knew  what  they  were  doing.  I  had  no 
reason  to  doubt  that  the  court  intended  to 
pay  us  out  of  some  available  fund."  Be  had 
no  understanding  either  on  August  15,  1914, 
when  the  first  contract  was  made,  nor  on 
November  12,  1914,  the  date  of  the  second 
contract,  that  the  commissioners'  court  were 
to  Issue  road  and  bridge  bonds  and  pay  for 
the  shell  out  of  the  proceeds  of  these  bonds. 

Commissioner  Johnson  testified :  Jeffer- 
son county  has  about  125  miles  of  shell  road. 
The  county  must  have  shell  every  year  to 
keep  these  roads  up.  It  is  one  of  the  common 
exi)enses  of  the  county. 

The  foregoing  la  practically  aU  the  material 
testimony  with  reference  to  said  contract, 
and  we  conclude  therefrom  that  the  parties 
to  the  contract  Intended  that  the  shell  fur- 
nished to  the  county  should  be  paid  for  out 
of  the  current  revenue  for  the  year,  and 
that  there  was  reasonable  ground  to  believe 
that  such  current  revenue  would  be  sufficient 
for  that  purpose.  The  fact  that  the  levy  was 
made  on  August  10th,  and  the  first  contract 
entered  Into  on  August  15th,  five  days  later, 
we  think  Is  a  significant  circumstance.  This 
contract  for  supplies  must  have  been  one  of 
the  first  entered  into  after  the  court  had  pro- 
vided for  its  current  revenues.  The  court  is 
expressly  authorized  to  purchase  aU  mate- 
rial necessary  in  "the  construction  of  roads."' 
It  does  not  seem  to  us  important  that  this 
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contract  la  for  the  parchase  of  shell  "in 
building  or  repairing  roads."  It  Is  evident 
that  the  special  acts  of  the  Legislature  re- 
lating to  Jefferson  county  were  Intended  to 
give  ample  authority  to  the  commissioners' 
court  in  road  matters ;  that  there  was  no  at- 
tempt to  create  a  charge  against  future  rev- 
enues, and,  judging  from  the  past  year  and 
from  the  rates  levied  for  the  current  year, 
It  was  reasonably  contemplated  that  there 
woiQld  be  suflSdent  available  money  out  of 
the  current  revenues  to  pay  for  this  shell; 
that  the  contract  fixed  the  rate  for  each 
cubic  yard  of  shell  to  be  paid  for  by  the 
county;  and  that  no  debt  was  created  until 
the  quantity  of  shell  necessary  to  meet  the 
requirements  of  the  county  had  been  ascer- 
tained, as  it  would  be  from  time  to  time  by 
the  county  during  the  year  and  the  county 
within  the  minimum  at  least  of  30,000  cubic 
yards  has  the  power  to  limit  the  quantity  of 
shell  to  be  taken  and  thus  to  bring  the  ex- 
pense within  its  current  revenue.  The  coun- 
ty is  to  "give  notice  from  time  to  time  of 
what  its  requirements  will  be."  The  con- 
tract further  provides: 

"Payments  hereunder  shall  be  made  by  second 
party  to  first  party  at  regular  monthly  intervals, 
either  in  script  or  cash  at  the  county's  option. 

The  instant  case  is  unlil^e  Jefferson  Iron 
CtoL  V.  Hart,  18  Tex.  Civ.  App.  525,  45  S.  W. 
321.  There  the  suit  was  to  enjoin  the  col- 
lection of  certain  taxes  on  the  ground  that 
the  levy  was  unnecessary  for  the  purpose  for 
which  it  was  made  and  was  made  with  the 
Intent  of  transferring  the  levy  so  made  to 
another  fund  already  swelled  to  its  foU  con- 
stitutional limit 

[4,  S]  We  further  conclude  that  the  contract 
between  Jefferson  county  and  Hanson  Sons, 
Incorporated,  did  not  create  a  "debt"  within 
the  meaning  of  the  Constitution,  for  which 
provision  should  be  made  when  It  is  created 
or  Incurred,  but  belongs  to  that  class  of  obli- 
gations In  good  faith  Intended  to  be  lawfully 
payable  out  of  either  the  current  revenue  for 
the  year  of  the  contract,  or  some  other  fund 
-within  the  immediate  control  of  the  commis- 
sioners' court  By  article  1440,  Revised  Civil 
Statutes  of  1911,  it  is  provided  that  the  com- 
missioners' court  shall  have  power  by  an  or- 
der to  thiat  effect  to  transfer  the  money  in 
band  from  one  fund  to  another,  as  in  its 
Judgment  is  deemed  necessary  and  proper, 
provided  that  the  fimds  collected  under  the 
provision  of  article  1438,  for  jury  fees,  money 
collected  from  sale  of  estrays,  and  all  occu- 
pation taxes,  shall  be  first  applied  to  the  pay- 
ment of  the  three  classes  of  claims  named  in 
article  1433,  and  shall  never  be  diverted  from 
the  payment  of  such  class  of  claims,  unless 
there  is  an  excess  of  such  funds.  This  ar- 
ticle dearly  authorizes  such  transfMB  of 
such  of  the  county's  funds  to  the  road  and 
bridge  fund  as  Is  shown  to  have  been  made 
by  the  commissioners'  court  in  this  case.  For 
authorities  on  the  case  as  a  whole,  see  Mar- 


shall V.  Simmons,  150  S.  W.  80;  Douglass  v. 
Myrick,  159  S.  W.  422 ;  Bodenhelm  v.  Ught- 
foot,  103  Tex.  639,  132  S.  W.  468;  McNeal 
V.  City  of  Waco,  88  Tex.  at  page  88,  S3  S.  W. 
322;  City  of  Tyler  y.  Jester,  97  Tex.  844,  78 
S.  W.  1058 ;  City  of  Terrell  v.  Uessalnt,  71 
Tex.  770,  9  S.  W.  683;  City  of  Cleburne  v. 
Cleburne  Waterworks,  14  Tex.  Civ.  App.  229, 
37  S.  W.  655;  Corpus  Chrlstl  v.  Woessner, 
58  Tex.  467;  Sandmeyer  v.  Harris,  7  Tex. 
Civ.  App.  515,  27  S.  W.  284;  Overall  v.  Madi- 
sonvllle,  102  S.  W.  278,  31  E^y.  Law  B^.  278, 
12  L.  R.  A.  (N.  S.)  433. 

Whether  or  not  said  contract  was  an  im- 
provident contract,  disadvantageous  to  the 
county  and  advantageous  to  Hanson  Sons,  In- 
corporated, in  the  absence  of  proof  of  actual 
fraud,  is  not  a  question  for  this  court  to  de- 
termine. The  Legislature  has  seen  proper  to 
confer  upon  the  commissioners'  court  the 
power  and  authority  to  make  contracts  for 
the  repairing  and  construction  of  roads  with- 
in its  county,  and,  so  long  as  said  courts 
make  contracts  wlthlnr  the  restrictions  of  the 
Constitution  and  under  the  authority  of  law, 
it  Is  not  for  the  courts  to  substitute  their 
Judgment  for  that  of  the  commissioners'  court 
as  to  the  wisdom  of  such  contracts. 

After  a  careful  review  of  the  record,  briefs 
of  all  parties,  and  a  great  number  of  author- 
ities, we  have  reached  the  conclusion  that 
the  trial  court  did  not  err  In  refusing  the 
injunction  prayed  for,  and  therefore  the  Judg- 
ment of  the  lower  court  is  In  all  things  af- 
firmed. 

Affirmed* 


WOLNITZBK  et  al,  V.  liEWia    (Na  7052.)* 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Feb.  10,  1916.    Rehearing  Denied 

March  2,  1916.) 

1.  VKifTTi:  «s»72— Ghanqb  or  YBinnB— Bub- 

DKN    OF   PBOOF. 

Vernon's  Sayles'  Ann.  Civ.  St  1914,  art. 
1913,  provides,  as  to  applications  for  a  change 
of  venue  on  the  ground  that  there  is  a  combina- 
tion against  the  moving  party  instigated  by 
influential  persons  by  reason  of  which  he  can- 
not expect  a  fair  and  impartial  trial,  that  the 
application  shall  be  granted  unless  the  credibil- 
ity of  the  persons  making  it  or  their  means  of 
knowledge  or  the  truth  of  the  facts  set  out  in 
the  application  are  attacked  by  the  affidavit, 
when  the  issue  shall  be  tried  by  the  judge  and 
the  application  granted  or  refused  as  the  law 
and  the  facts  shall  warrant  HOd,  that  where, 
on  an  application  on  the  ground  stated,  an  affi- 
davit was  filed  denying  the  facts  stated  in  the  ° 
motion  and  attacking  the  means  of  knowledge 
of  the  persons  who  verified  the  motion  by  their 
supporting  affidavits,  the  burden  was  upon  the 
moving  parties  to  prove  the  facta  upon  which 
the  motion  was  based. 

[Ed.  Note.— For  other  cases,  see  Venue,  Gent 
Dig.  {  127;   Dec.  Dig.  «=»72.J 

2.  Tbial  €=»26— Rioht  to  Open  and  Gr-OSD— 
Admissions. 

Rule  31  for  district  and  county  courts  (142 
S.  W.  zz),  provides  that  plaintiff  shall  have  the 
right  to  open  and  conclude,  unless  the  burden 
of  proof  rests  upon  defendant  or  unless  defend- 
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ant  shall  before  trial  admit  that  plaintiff  has  a 
good  cause  of  action  except  so  far  as  it  may  l>e 
defeated  by  the  facta  of  the  answer  constituting 
a  good  defense.  In  a  proceeding  to  probate  a 
will,  contestants  alleged  that  it  was  obtained 
by  undue  inflaence  and  Iiad  been  revotced,  and 
also  offered  for  probate  a  later  will,  which  the 
proponent  of  the  first  will  attacked  for  want  of 
testamentary  capacity.  The  contestants  filed  an 
admission  that  the  proponent  had  a  good  cause 
of  action  except  as  it  might  be  defeated  in  whole 
or  in  part  by  the  facts  pleaded  by  them  con- 
stituting a  good  defense,  and  moved  for  the 
right  to  open  and  close.  Held,  that  the  motion 
was  properly  denied,  since  defendants  must  ad- 
mit every  fact  alleged  in  the  petition  which  it 
is  necessary  for  plaintiff  to  establish  in  the 
first  instance  to  entitle  him  to  recover,  and, 
while  defendants'  admission  was  in  the  exact 
language  of  the  rule,  it  was  manifest  that  they 
did  not  intend  to  admit  that  the  will  offered  by 
the  proponeut  wag  the  last  or  unrevoked  will  of 
the  testator,  which  would  have  left  them  no 
ground  for  contest  except  that  of  undue  influ- 
ence, as  to  which  there  was  no  evidence. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  §§  44-75 ;   Dec.  Dig.  «=>25.] 

3.  Appeal  and   Erbob   ®=>742— Bbiefs— As- 

SIGNltENT   OF  EBBOBS — STATEMENT. 

An  assignment  of  error,  not  followed  by  a 
statement  from  the  record  as  required  by  the 
rules,  was  not  entitled  to  consideration. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3000;    Dec.  Dig.  *=»742.] 

4.  WiTNESSBS    ®=»78   —   COUPEIENCT  —   EVI- 
DENCE. 

There  was  no  error  in  permitting  a  judg- 
ment of  conviction  for  forgery  to  be  offered  in 
evidence  to  prevent  a  witness  from  testifying, 
where,  upon  presentation  to  the  court  of  a  par- 
don, the  witness  was  permitted  to  testify  and 
neither  the  judgment  nor  the  pardon  was  read 
to  the  jury. 

[Ed.  Note. — For  other  cases,  see  'Witnesses, 
Cent.  Dig.  §§  195-200;    Dec  Dig.  <S=»78.] 

6.  Judges    ®=>45— Dibqualification— Rela« 

TIONSHIP  TO  PaBTT  OB  PEBSON  InTEBESTED. 

A  judge  was  not  disqualified  to  preside  at 
the  trial  of  a  proceeding  to  have  a  person  ad- 
judged of  unsound  mind,  where,  though  the  pro- 
ceeding was  instigated  by  bis  fatber-in-law,  it 
was  not  conducted  in  the  father-in-law's  name 
unless  the  father-in-law  had  a  direct  pecuniary 
interest  in  the  result  of  the  triaL 

[Ed.  Note. — For  other  cases,  see  Judges,  Cent. 
Dig.  |§  208-212;   Dec  Dig.  <S=>45.] 

6w  Judges    i&=>45— Disquaufication— Rei.a- 

TIONSHIP  TO  PaBTT  OB  PERSON    INTEBESTED. 

A  proceeding  to  have  W.  adjudged  a  per- 
son of  unsound  mind  was  instigated  by  L.,  but 
not  conducted  in  his  name.  L.  was  named  as 
independent  executor  in  a  wUl  previously  exe- 
cuted by  W.,  and  thereby  was  allowed  a  large 
compensation  for  performing  the  duties  of  ex- 
ecutor. Several  attempts  had  been  made  by  in- 
terested parties  to  induce  W.  to  make  a  new 
will.  Held,  that  L.'8  pecuniary  interest  in  the 
result  of  the  trial  was  too  indirect,  contingent, 
and  uncertain  to  disqualify  hia  son-in-law  from 
presiding  at  the  trial  of  such  proceeding. 

[Ed.  Note. — For  other  cases,  see  Judges,  Cent. 
Dig.  §§  208-212;   Dec  Dig.  «=>45.] 

7.  Appeal  and  Ebbob  <S=3l051  —  Habuuiss 
Ebrob— Admission  of  Evidence. 

The  admission  of  hearsay  eiddence  was 
harmless,  where,  in  view  of  the  great  mass  of 
testimony  upon  the  same  issue,  it  was  not  prob- 
able that  it  influenced  the  jury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4161-4170;  Dec  Dig.  «» 
1051.1 


8.  Appkal  and  Ebbob  «=»742— Assionhenib 

of  Ebbob— Statements. 

Assignments  of  error  complaining  of  the 
admission  of  a  paper  or  letter  in  evidence  were 
insufficient,  where  there  was  no  statement  show- 
ing wliat  the  paper  or  letter  contained. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3000;  Dec  Dig.  <&=»742.] 

9.  Appeal  and  Ebbob  i3=>1170— Bubdbn  or 
Showing  Pbejudice  fboji  Erbob. 

Appellate  courts  are  not  autborized  to  re- 
verse for  immaterial  errors,  and  an  assignment 
not  pointing  out  an  error  which  proliably  caus- 
ed injury  cannot  be  sustained. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  4032,  4066,  4075.  4098, 
4101,  4454,  4540-4545;    Dec.  Dig.  «=»1170.] 

10.  Tbial  €=9296— Instbdctions. 

In  a  proceeding  in  which  two  wills  were 
propounded  for  probate,  one  of  wlii<^  was  exe- 
cuted after  the  testator  had  been  adjudged  a 
person  of  unsound  mind,  where  the  court  charg- 
ed that  the  jury  should  determine  from  the  pre- 
ponderance of  the  evidence  whether  the  testa- 
tor at  the  time  he  executed  such  will  was  of  un- 
sound mind  or  of  testamentary  capacity  and 
correctly  instructed  them  as  to  the  mental  ca- 
pacity required  to  make  a  valid  will,  the  fail- 
ure of  the  court  to  define  the  term  "lucid  inter- 
val" was  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
me-  «  705-713,  715,  716,  718;   Dec  Dig.  «=» 

11.  Tbial   €=9251— Imstbuctions— Contobic- 

iTT  to  Issues. 

In  a  proceeding  to  probate  a  will,  the  refus- 
al of  an  instruction  as  to  the  mental  capacity 
of  the  testator  at  the  time  another  will,  not 
offered  for  probate  and  the  validity  of  which 
was  not  in  issue,  was  executed,  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  587-595;    Dec  Dig.  <8=»251.] 

12.  Wills    <S=»330— Pbobate    Pboceeoihos— 
Instbuctions— Mental  Capacitt. 

In  a  proceeding  to  probate  a  will,  an  in- 
struction  tiiat  ordinarily  less  capacity  was  re- 
quired to  enable  a  testator  to  make  a  will  than 
for  the  same  person  to  msike  a  contract  or  to 
engage  in  intricate  and  complex  business  mat- 
ters, but  whether  the  testator  had  sufScient 
capacity  to  make  a  will  wag  a  question  of  fact 
for  the  jury,  was  not  erroneous  as  requiring  a 
higher  degree  of  mental  capacity  than  is  re- 
quired by  law. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  §S  77fr-781;    Dec  Dig.  <8=»330.] 

13.  Appeal  and  E^bob  9=9742— AssiONUXNia 
OF  Ebbob— Statement. 

Au  assignment  of  error,  complaining  of  the 
refusal  of  a  special  charge  not  set  out  in  the 
statement  following  the  assignment,  will  not  be 
considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3000;    Dec  Dig.  (3=3742.] 

14.  Appeal  and  Ebbob  «=s>1060  —  Habmless 
Ebbob— Aboument  or  Counsel. 

Even  though  an  attorney  used  improper 
language  in  his  address  to  the  jury,  it  was  not 
ground  for  reversing  the  judgment  where  it  was 
not  of  such  a  character  as  to  probably  affect 
the  verdict 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4135;   Dec  Dig.  <S=>1060.] 

Appeal  from  District  Court,  Austin  Coun- 
ty;  Frank  S.  Roberts,  Judge. 

Proceeding  tty  J.  B.  Lewis  to  probate  a  will 
contested  by  Oscar  WolnUsek  and  others, 
who   offered   a   different  vUl  for  probate. 
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Wrom  a  Judgment  probattng  the  will  offered 
"by  Lewis,  the  contestants  appeal.    Affirmed. 
See,  also,  162  S.  W.  963. 

Atkinson  &  Atkinson,  of  Honston,  Johnson, 
Matthael  &  Thompson,  of  Bdlville,  and  Han- 
nay  &  Hannay,  of  Hempstead,  for  appellants. 
Mathla  &  Teague,  of  Brenham,  and  Lane, 
Wolters  &  Storey,  of  Houston,  for  appellee. 

PLEASANTS,  C.  J.  This  appeal  Is  from  a 
Judgment  of  the  district  court  of  Austin  coun- 
ty admitting  to  probate  the  Joint  will  of 
Paul  and  Franclska  Wolnltzek,  deceased,  ex- 
ecuted on  April  6,  1903.  The  will  was  of- 
fered for  probate  by  appellee,  J.  B.  Lewis, 
the  executor  therein  named,  in  the  county 
court  of  Austin  coiinty  on  January  4,  1912. 
On  February  5,  1912,  the  appellants,  Oscar 
Wolnltzek  and  Alma  Wolnltzek,  offered  for 
probate  a  will  of  said  Paul  Wolnltaek  exe- 
cuted on  July  7,  1910,  and  contested  the  pro- 
Imte  of  the  will  offered  by  appellee,  <m  the 
ground  that  it  was  obtained  by  undue  influ- 
ence and  had  been  revoked  by  the  testator. 
In  answer  to  the  application  of  appellants  to 
probate  the  will  of  July  T,  1910,  appellee 
pleaded  that  the  deceased,  Paul  Wolnltzek, 
was  of  unsound  mind  at  the  time  and  for 
two  years  or  more  before  the  date  of  the  exe- 
cution of  the  will  offered  for  probate  by  con- 
testants, and  was  on  January  21,  1910,  ad- 
judged a  person  of  unsound  mind  by  the 
county  court  of  Austin  county  upon  the  ver- 
dict of  a  Jury  in  said  court  on  a  trial  upon 
a  complaint  duly  filed  charging  him  with 
lunacy,  and  appellee  was  appointed  guardian 
of  his  per8<m  and  estate.  Appellee  further 
resisted  the  probate  of  the  will  offered  by  con- 
testants on  the  ground  that  the  will  of  April 
6,  1908,  being  a  joint  will  executed  l>y  agree- 
ment between  said  Paul  and  Frandska  Wol- 
iHtzek,  and  the  said  Paul  having  retained 
possession  of' the  Joint  property  after  the 
death  of  Franclska,  could  not  revoke  or 
cbange  the  terms  of  said  Joint  will.  He  de- 
nied the  allegations  of  appellants  that  the 
will  oBereA  was  obtained  by  undue  influence. 
The  ideadings  in  the  county  court  are  some- 
what voluminous,  but  the  foregoing  statement 
is  believed  to  be  the  substance  of  the  mate- 
rial issues  presented.  The  trial  in  said  court 
resulted  tn  a  Judgment  probating  the  will 
offered  by  appellee.  Upon  appeal  to  the  dis- 
trict court  and  a  trial  by  Jury,  a  Uke  Judg- 
ment was  rendered.  There  was  no  material 
diange  in  the  pleadings  after  the  cause  reach- 
ed the  district  court  The  special  issues  sub- 
mitted to  the  Jury  and  their  findings  thereon 
are  as  follows: 

"Question  No.  1.  Do  you  find  from  the  evi- 
dence that  Paul  and  Franclska  Wolnitzek  exe- 
cuted the  will  bearing  date  April  6,  1903,  and 
offered  for  probate  bv  petitioner  J.  B.  Tyewis? 
Ion  will  answer  this  qnestion,  'Yes.'  or,  'No.' 

"We,  the  J»iry,  answer  question  No.  1,  'Yes.' 

"Question  No.  2.  If  you  have  answered  the 
foregoins  qnestion,  'Yes,'  then  did  Paul  and 
Franclska  Wolnltzek,  in  execntinj  the  will 
aforesaid,  do  so  under  an  agreement  to  devise 
their  property  as  set  out  in  said  will?    If  you 


find  that  they  did  make  such  agreement,  then 
you  will  answer  this  qnestion,  'Yes.'    If  yon  find 
tbey   did   not  make  such  agreement,  you  will 
answer,  'No.' 
"We,  the  Jury,  answer  question  No.  2,  'Yes.' 
"(a)  If  you  have  answered  the  foregoing  ques- 
tion No.  2,   'Yes,'  then  you  will  answer  this 
question:   At  the  time  of  the  execution  of  said 
joint  will  by  Paul   and  Franclska  Wolnltzek, 
were  they  'unduly  influenced,'  as  that  term  is 
above  denned,  by  J.  B.  Lewis  and  0.  G.  Krcuger, 
or  either  of  them,  to  make  said  agreement  to 
devise  their  property  as  set  out  in  said  will? 
You  will  answer  this  question,  'Yes,'  or,  'No.' 
"We,  the  Jury,  answer  question  No.  2a,  'No.' 
"Question  No.  8.  Did  Paul  Wolnitzek  execute 
the  will  bearing  date  July  7,  19107     Yon  will 
answer  tWs  question,  'Yes,'  or,  'No.' 
"We,  the  jury,  answer  question  No.  3,  'Yes.' 
"Question  No.  4.  If  you  have  answered  the 
foregoing  question,  'Yesj'  then  yon  will  answer 
the  following;   At  the  time  of  the  execution  of 
said  will,  did  said  Paul  Wolnitzek  have  sufficient 
mental  capacity  to  know  and  to  understand  the 
nature  of  the  transaction  and  to  execute  said 
will  dated  July  7,  19107    You  will  answer  this 
question,  'Yes,'  or,  'No.' 
"We,  the  Jury,  answer  question  No.  4,  'No.' " 

[1]  Appellants'  first  aaslgnment  of  error 
complains  of  the  ruling  of  the  court  refdsing 
their  motion  for  a  change  of  venue,  on  the 
ground  that  there  was  such  a  combination 
of  influential  persona  in  Austin  county 
against  them  that  they  could  not  expect  a 
fair  and  impartial  trial  in  said  county. 

The  motion  was  verified  aa  required  by 
the  statute.  Appellee  filed  an  affidavit  deny- 
ing the  facts  stated  in  the  motion  and  at- 
tacking the  means  of  Imowledge  of  the  per- 
sons who  verified  the  motion  by  their  sup- 
porting affidavits.  UiK>n  the  issue  thus  made, 
the  burden  was  upon  appellants  to  prove  the 
facts  upoh  which  the  motion  was  based. 
Vernon's  Sayles'  Oivil  Statutes,  art  1913; 
Railway  Co.  v.  Bernard,  57  S.  W.  666 ;  Trim- 
ble V.  Burroughs,  96  8.  W.  614. 

It]  We  hardly  think  that  the  evidence  up- 
on tills  issue  would  have  authorized  the  tri- 
al court  to  grant  the  motion;  it  certainly 
was  not  of  such  probative  force  as  to  compel 
a  diange  of  venue,  and  the  JudgmMit  of  the 
OMirt  refusing  the  motion  cannot  be  disturb- 
ed.   Freeman  v.  Cleary,  136  S.  W.  521. 

The  second  assignment  of  error  complains 
of  the  refusal  of  the  court  to  grant  aiH>el- 
lants'  motion  to  permit  them  to  open  and 
close  the  case  in  introducing  the  evidence 
and  in  the  argument  to  the  Jury.  Tills  mo- 
tion, which  was  made  under  rule  31  for  dis- 
trict and  county  courts,  alleges  that: 

Appellants  "admit  that  plaintijCE  J.  B.  Lewis 
has  a  good  cause  of  action  as  set  forth  in  his 
petition,  except  so  far  as  it  may  be  defeated  in 
whole  or  in  part  by  the  facts  of  the  answer  or 
pleadings  of  these  contestants  constituting  a 
good  defense  which  may  be  establisiied  on  the 
trial." 

Rule  31  (142  S.  W.  xz)  is  as  follows: 

"The  plaintiff  shall  haye  the  right  to  ojien  and 
conclude,  both  in  adducing  his  evidence  and 
in  the  argument,  unless  the  burden  of  proof  of 
the  whole  case  under  the  pleadings  rests  apon 
the  defendant,  or  unless  the  defendant,  or  all 
of  the  defendants,  if  there  should  be  more  than 
one,  shall,  after  the  issues  of  fact  are  settled 
and  before  the  trial  commences,  admit  that  the 
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plaintiff  has  a  good  eanse  of  action  as  set  forth 
in  the  petition,  except  so  far  as  it  may  be  de- 
feated, in  whole  or  in  part,  by  the  facts  of  the 
answer  constituting  a  good  defense,  which  may 
be  established  on  the  trial;  which  admission 
shall  be  entered  of  record,  when  the  defendant, 
or  the  defendants,  if  more  than  one,  shall  have 
the  right  to  open  and  conclude  in  adducing  the 
evidence  and  in  the  argument  of  the  cause." 

The  admission  in  appellants'  motion  is  In 
the  exact  language  of  the  rule,  which,  as  said 
by  our  Supreme  Court  in  the  case  of  Smith 
T.  Bank,  74  Tex.  B45,  12  S.  W.  222,  "must  be 
construed  to  mean  that  the  defendant  admits 
every  fact  alleged  in  the  petition  which  it  is 
necessary  for  the  plaintiff  to  establish  in  the 
first  instance  to  enable  him  to  recover."  We 
think  it  manifest  that  appellants  did  not  in- 
tend to  make  any  such  admission.  One  of 
the  facts  alleged  by  appellee,  and  which  he 
was  required  to  prove  in  order  to  obtain  the 
probate  of  the  will  offered  by  him,  was  that 
said  will  was  the  last  or  unrevoked  wUl  of 
the  testator.  If  appellants  admitted  this  to 
be  true,  they  could  not  thereafter  deny  that 
fact,  nor  be  heard  to  allege  and  prove  that 
the  testator  made  a  subsequent  will  revoking 
the  will  offered  by  appellee.  Appellants  conid 
not  under  rule  31  claim  the  right  to  open  and 
close  the  case  without  admitting  all  the  facts 
necessary  to  be  proven  by  appellee  to  obtain 
the  probate  of  the  will  offered  by  him,  and, 
as  we  have  before  said,  they  did  not  make 
such  admission  because  their  admission  of 
the  appellee's  cause  of  action  was  conditional 
upon  appellants'  failure  to  defeat  it  by  the 
facts  alleged  in  their  answer,  and  the  answer 
avers  that  the  testator  made  a  will  subse- 
quent to  the  one  offered  by  appellee,  which 
amounts  to  a  denial  of  the  fact  that  the  will 
offered  by  appellee  was  the  last  will  of  the 
testator.  We  think  it  clear  that  an  admis- 
sion of  this  kind  did  not  entitle  the  appel- 
lants to  open  and  close  the  case.  Meade  ▼. 
Logan,  110  S.  W.  188. 

It  would  be  unfair  to  appellants  to  hold 
that  they  intended  to  admit  in  their  motion 
that  the  will  offered  by  appellee  had  not  been 
revoked  by  the  testator,  because,  if  they  made 
such  admission,  the  only  ground  of  contest 
left  for  them  is  that  the  will  offered  by  ap- 
pellee was  obtained  by  undue  influence,  and 
the  evidence  does  not  raise  this  issue. 

[3,  4]  There  is  no  merit  In  assignment  Na 
3,  which  complains  of  the  ruling  of  the  court 
permitting  the  appellee  to  offer  in  evidence  a 
Judgment  convicting  Thomas  Wolnltzek,  a 
witness  for  appellants,  of  forgery.  This  as- 
signment is  not  entitled  to  consideration  be- 
cause it  is  not  followed  by  a  statement  from 
the  record  as  required  by  the  rules.  It  ap- 
pears, however,  from  the  qualification  made 
by  the  trial  Judge  to  the  bill  of  exceptions 
referred  to  In  the  assignment  that  : 

"The  judgment  of  conviction  was  offered  the 
court  to  prevent  the  witness  from  testifying. 
The  court  was  about  to  hold  the  witness  incom- 
petent, when  contestants  offered  a  pardon,  by 
the  Governor,  of  the  witness.  The  court  then 
held  him  competent  to  testify,  and  neither  Judg- 
ment nor  pardon  were  read  to  the  Jury." 


The  presentation  of  the  Jtidgment  to  the 
court  for  the  purpose  stated  waa  clearly  per- 
missible, and,  if  the  assignment  was  entitled 
to  consldeiatioii,  it  could  not  be  sustained. 

The  testimony,  the  exclusion  of  which  is 
complained  of  by  the  fourth  assignmoit  of 
error,  if  at  all  material  and  relevant  could 
not  possibly  have  affected  the  verdict  of  the 
jury.  There  is  no  sufficient  statement  under 
the  assignment  to  entitle  it  to  consideration; 
but  if  it  had  been  followed  by  a  proper  state- 
ment, for  the  reasons  indicated,  it  could  not 
be  sustained. 

[E,  I]  The  fifth  assignment  of  error  com- 
plains of  the  ruling  of  the  court  admitting  in 
evidence  the  Judgment  of  the  county  court  of 
Austin  county  adjudging  the  testator,  Paul 
Wolnitzek,  a  person  of  unsound  mind.  The 
objection  to  the  admission  in  evidence  of  this 
Judgment  was  that  it  was  void  because  the 
county  Judge  who  tried  the  lunacy  case  in 
which  the  Judgment  was  rendered  was  the 
son-in-law  of  appellee  J.  B.  Lewis,  who  made 
the  complaint  charging  said  Paul  Wolnitcek 
with  lunacy. 

There  is  nothing  In  the  statement  following 
the  assignment  which  shows  that  appellee 
Lewis  bad  any  pecuniary  interest  in  the  de- 
termination of  the  question  of  whether  or  not 
Paul  Wolnitzek  was  a  lunatic  at  the  time  he 
made  this  complaint  and  the  trial  was  had 
thereon.  While  he  instigated  the  proceedings, 
they  were  not  conducted  in  his  name,  and  in 
order  to  disqualify  the  Judge,  who  was  big 
son-in-law,  from  presiding  at  the  trial,  it 
must  appear  that  he  had  a  direct  pecuniary 
interest  in  the  result  of  the  trial  This  does 
not  appear  from  the  statement  under  the  as- 
signment If  we  go  to  appellants'  argument 
and  supplement  the  statement  with  all  the 
facts  bearing  upon  the  question  which  the 
record  contains,  the  only  pecuniary  interest 
appellee  could  have  had  in  the  result  of  the 
lunacy  proceedings  arose  from  the  fact  that 
he  was  the  Independent  executor  named  in 
the  will  fficecnted  by  Wolnitzek  in  1903,  and 
by  the  terms  of  said  will  was  allowed  a  large 
compensation  for  performing  the  duties  of 
executor.  It  was  shown  that  several  at- 
tempts had  been  made  by  Interested  parties 
to  induce  Wolnitzek  to  make  a  new  will,  and 
if  he  should  be  adjudged  a  lunatic  the  validi- 
ty of  any  will  he  might  thereafter  make 
would  probably  be  invalid  and  would  make 
more  secure  appellee's  prospects  of  receiving 
the  compensation  allowed  him  in  the  thai  ex- 
isting will.  We  are  of  opinion  that.  If  the 
statement  under  the  assignment  had  contain- 
ed all  of  the  facts  above  stated,  it  conid  not 
be  held  that  such  a  pecuniary  Interest  in  the 
lunacy  proceedings  was  shown  in  appellee 
as  to  disqualify  his  son-in-law  from  presid- 
ing at  the  trial  of  the  case.  The  pecuniary 
interest  of  appellee  In  the  result  of  the  trial 
was  so  Indirect,  contingent,  and  nnoertaln 
that  it  did  not  disquaUfy  the  Judge. 

The  sixth  assignment  of  error  is  withoat 
merit  and  is  overruled  without  dlacussloa 


Digitized  by 


Google 


T«zj 


ST.  liOniS,  B.  &  M.  BT.  CO.  T.  B£UJ 


823 


[7]  If  the  teBtlmony  complained  of  by  tbe 
seTenth  assignment  of  error  was  Inadmissible 
because  hearsay,  In  view  of  the  great  mass  of 
testimony  npon  the  same  issue  it  is  not  prob- 
able that  the  admission  of  the  statements 
objected  to  could  have  Inflaenced  the  Jury, 
and  its  admission,  if  error,  was  harmless. 

[1,1]  The  eighth  and  ninth  assignments 
are  insufficient,  ia  that  there  is  no  statement 
showing  what  the  paper  or  letter  objected  to 
contained,  and.  In  the  absence  of  snch  state- 
ment, we  cannot  say  whether  the  admission 
of  the  fetter  or  paper  in  evidence  could  have 
injured  the  appellants.  Appellate  courts  are 
not  authorized  to  reverse  a  case  for  imma- 
terial errors,  and  an  assignment  which  does 
not  point  out  an  error  which  probably  caused 
Injury  to  the  appellant  cannot  be  sustained. 

The  tenth  assignment  is  without  merit  and 
is  overruled  without  discussion. 

The  eleventh  assignment  of  error  is  not 
entitled  to  consideration  because  not  follow- 
ed by  any  statement  from  the  record.  The 
assignment  complains  of  a  charge  given  by 
the  court,  and  we  are  not  Informed,  exc^t 
by  the  statement  in  the  assignment,  what  tbe 
eharge  contained.  It  has  been  so  often  held 
that  an  assignment  which  is  not  followed  by 
a  statement  from  tbe  record,  as  required  by 
rule  31  for  Courts  of  Civil  Appeals,  is  not 
entitled  to  considezatlon,  tbat  a  dtatlon  of 
authorities  Is  nnneoeseary. 

[II]  The  court  did  not  err  Id  refusing  to 
give  the  charge  requested  by  appellants  de- 
fining the  term  "ludd  IntervaL"  The  charge 
given  the  Jury  instructed  them  that  they 
should  determine  from  the  preponderance  of 
the  evidence  whether  the  deceased,  Paul 
Wolnitzek,  at  the  time  he  executed  the  will 
offered  by  appellaxits,  was  of  unsound  mind 
and  testamentary  capacity,  and  correctly  la- 
stmcted  them  as  to  the  mental  capacity  re- 
quired to  make  a  valid  wllL  With  these  In- 
structions before  them,  it  was  entirely  un- 
necessary for  tbe  court  to  give  a  charge  de- 
fining the  term  "lucid  Interval,"  and  the 
twelfth  assignment,  which  complains  of  the 
refusal  of  the  court  to  give  such  charge,  must 
be  overruled. 

[11]  The  refusal  to  give  the  requested 
charge  mentioned  in  the  thirteenth  assign- 
ment was  not  error.  The  will  mentioned  In 
said  charge  was  not  offered  for  probate,  and 
Its  validity  was  not  an  Issue  in  the  case.  If 
It  was  material  to  any  issue  in  this  case  to 
submit  to  the  Jury  the  question  of  Paul 
Wolnitzek's  mental  capacity  at  the  time  said 
alleged  will  was  executed,  such  materiality 
Is  not  shown  by  the  statement  submitted  un- 
der the  assignment 

[12]  There  is  no  merit  in  the  fourteenth 
assignment  of  error.  The  charge  given  by 
the  court  is  not  subject  to  the  objection  made 
in  this  assignment  that,  in  Instructing  the 
Jury  as  to  the  capacity  necessary  to  enable 
one  to  make  a  valid  will,  it  required  a  higher 


degree  of  mental  capacity  than  Is  required  by 
law.  The  charge  complained  of  is  as  fol- 
lows: 

"Ordinarily,  less  capacity  is  required  to  enable 
a  testator  to  make  a  will  than  for  the  same 
person  to  make  a  contract  or  to  engage  in  intri- 
cate and  complex  buainesB  matters,  but  wheth- 
er tbe  testator  in  this  case,  P.  P.  Wolnitzek. 
had  sufficient  capacity  to  make  the  will  prepared 
by  Father  Skocek,  ia  a  question  of  fact  for  the 
Jury." 

This  charge  Is  certainly  not  subject  to 
the  objection  above  stated. 

The  charge  requested  by  appellants  upon 
the  question  of  undue  Influence  was  properly 
refused  for  two  reasons:  First,  because  the 
issue  of  undue  influence  was  not  raised  oy 
the  evidence ;  and,  second,  because  if  tbe  is- 
sue had  been  raised  the  requested  charge  was 
Inaccurate  in  its  statement  of  the  law  ap- 
plicable to  sudh  issue.  The  fifteenth  assign- 
ment, which  complains  of  the  refusal  of  the 
court  to  give  the  charge  above  referred  to, 
Ib  overruled.^ 

[13]  The  special  charge,  the  refusal  of 
which  is  complained  of  by  tbe  sixteenth  as- 
signment, is  not  set  out  in  the  statement 
following  the  assignment,  and  for  this  rea- 
son we  are  not  called  upon  to  pass  on  the 
assignment.  We  are  of  opinion,  however, 
that  tbe  letters  set  out  in  the  statement  un- 
der the  assignment,  and  which  appellants 
claim  were  sufficient  to  show  a  revocation 
of  the  will  by  Frandska  Wolnitzek,  do  not 
raise  that  issue. 

[14]  The  seventeenth  assignment,  which 
complains  of  language  used  by  attorney  for 
appellee  in  his  address  to  the  Jury,  cannot 
l>e  sustained.  If  it  be  conceded  that  the  lan- 
gnagQ  was  improper,  it  was  not  of  such  char- 
acter as  had  any  probable  effect  upon  the 
verdict  of  the  Jury,  and  therefore  its  use  is 
not  sufficient  ground  for  reversing  the  Judg- 
ment 

The  verdict  of  the  Jury  is  amply  sustained 
by  the  evidence,  and  the  eighteenth  assign- 
ment which  assails' the  verdict  on  tbe  ground 
that  it  is  against  the  preponderance  of  the 
evidence,  cannot  be  sustained. 

We  are  of  opinion  that  the  record  discloses 
no  error  which  would  authorize  a  reversal 
of  the  Judgment,  and  that  it  must  be  af- 
firmed. 

Affirmed. 


ST.  LOUIS,  B.  &  M.  RT.  GO.  T.  BELU* 
(No.  7041.) 

(Court  of  Oivil  Appeals  of  Texas.     Galveston. 

Jan.  10,  1916.    Rehearing  Denied 

Feb.  S,  1916.) 

1.  Mastkb  and  SKBnrART  «=>2T8— Irjubies  to 

SEBVAWT— SUFFICIENOT   OF  EVIDKNCB— NEO- 

uoENCi}— Pboximatk  Cause. 

In  a  freight  brakeman's  action  for  injuries 
through  breaking  of  a  handhold,  evidence  held 
sufficient  to  support  the  Jury's  affirmative  an- 
swers, favorable  to  plaintiff,  to  tbe  special  is- 
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sues  on  defendant'f  negllgoice  and  proximate 
cause  of  injury. 

[Kd.  Note. — For  other  cases,  see  Master  and 
ScrvoBt,  Cent  Dig.  U  954,  956-958,  960-969, 
on.  t)72.  977;  Dec.  Dig.  <S=»a7S.] 

2.  Dauaoes   €=3130  —  Pebbohai.  Injubieb  — 
KxcEssiVE  Verdict. 

In  a  fi-eight  brokeman's  suit  for  injuries 
wiien  a  handhold  broke,  precipitating  him  to  the 
ground  with  great  force  and  violence,  verdict 
for  $12,500  was  not  so  excessive  as  to  show  tljat 
the  jury  was  actuated  by  an  improper  motive. 

[Ed.  Note.— For  other  cases,  sec  Damages, 
Cent.  Dig.  ijf  357-367,  370;   Dec.  Dig.  «=>130.] 

3.  Trial  «=s>133— Remark  or  Counsel. 

In  a  freight  brakeman's  action  for  injuries, 
where  counsel  for  the  railroad  mentioned  that 
an  annuity  equal  to  the  full  earning  power  of 
plaintiff  could  be  purcha-sed  for  $10,000  or  $11,- 
000,  whereupon  one  ot  plaintiff's  attorneys  stat- 
ed that  he  would  like  to  know  in  that  connection 
who  would  buy  an  annuity  for  him,  but  there- 
after stated  to  court  and  jury  that  he  made  the 
remark  in  jest,  and  withdrew  it,  requestinir  the 
court  to  instruct  the  jury  not  to  consider  it, 
which  was  done,  there  was  no  error,  there  being 
nothing  in  the  Aze  of  the  verdict  showing  the 
jury  were  influenced. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
D^.  f  316;   Dec.  Dig.  «=>183.] 

Appeal  from  District  Court,  Harris  County. 

Suit  by  Louis  W.  Bell  against  the  St  Louis, 
Brownsville  &  Mexico  Railway  Company. 
From  a  judgment  for  plalntUI,  defendant  ap- 
Iieals.    Attiirroed. 

Andrews,  Streetman,  Burns  &  Logue,  of 
Houston,  for  appellant  John  Lovejoy  and 
Presley  K.  Ewlng,  both  of  Houston,  for  appel- 
lee. 

McMEANS,  J.  Loula  W.  Bell  brought  this 
suit  against  the  St  Louis,  Brownsville  & 
Mexico  Railway  Company,  to  recover  damag- 
es for  personal  Injuries  sustained  by  him. 
Plaintiff  alleged,  in  substance,  that  he  was  in 
the  employment  of  defendant  In  the  capacity 
of  freight  brakeman  on  defendant's  train 
running  between  Corpus  CbrlstI  and  Kobs- 
town;  that  while  said  train  was  running  at 
its  ordinary  si>eed,  plaintiff  undcrto<^,  in  the 
discharge  of  bis  duties,  to  climb  down  from 
the  top  of  a  box  car  of  said  train.  In  order 
to  see  about  a  hot  box  on  one  of  the  cars  of 
said  train,  and  that  In  doing  so,  and  proceed- 
ing In  the  customary  and  usual  manner,  he 
took  hold  of  the  handhold  on  top  of  said  box 
car,  when  the  part  of  the  car  on  which  said 
handhold  was  placed  suddenly  and  unawares 
to  him  broke,  separated,  and  came  apart  re- 
leasing the  handhold  and  the  small  piece  of 
timber  to  which  it  was  attached,  whereby  he 
was  thrown  and  caused  to  fall  from  said  train 
and  to  strike  the  ground  with  great  force  and 
violence,  and  to  suffer  the  injuries  ot  which 
he  complained.    He  further  alleged: 

"That  the  part  of  said  car  which  broke,  sepa- 
rated, and  came  apart  and  the  handliold  which 
was  released  were  each  and  both  defective  and 
insufficient,  in  that  the  materials  in  the  con- 
struction of  such  part  of  said  car  were  unsound 
and  unsuitable,  and  in  that  such  part  of  said 
car  was  imperfectly  constructed,  and  in  that 
said  handhold  was  improperly  attached  to  said 


car,  and  in  that  such  part  of  said  car  had  beca 
'cornered,'  or  otherwise  injured,  so  tiiat  it  was 
weak  and  nnsubstantial,  and  lial>le  to  break, 
separate,  or  come  apart,  and  thereby  reteaae  said 
handhold  and  the  small  piece  of  timi>er  to  which 
it  was  attached.  That  sucli  defective  and  insuf- 
ficient condition  of  said  car  and  bandiiold  was 
known,  or  in  the  exercise  of  ordinary  care  would 
have  been  known,  to  the  defendant  or  agents  or 
employes  representing  it  in  that  behalf,  witliin 
a  reasonable  time  to  have  been  remedied  before 
the  injury  herein  complained  of,  and  such  de- 
fects and  insuihciencies  so  existing  at  the  time 
of  such  injuries  to  plaiutitT  were  each  and  all 
due  to  negligence  of  the  defendant  towa^s  him. 
That  aforesaid  injuries  to  plaintiff  were  proxi- 
mately caused  to  him  by  the  nogligeni>e  of  the 
defendant  in  the  particulars  aforesaid,  severall.T 
and  coliectivdy,  and  would  not  otherwise  have 
happened." 

The  answer  of  the  defendant  consisted  of 
a  general  denial  'of  the  allegations  of  plain- 
tiiTs  petition.  The  case  was  submitted  to  a 
Jury  upon  special  issues,  and  upon  the  return 
of  their  answers,  all  of  which  were  favorable 
to  platntUf,  the  court  entered  judgment  in 
plaintiff's  favor  for  $12,500,  being  the  amount 
found  by  the  Jury  as  reasonable  contipensa- 
tlon  for  the  Injuries  sustained  by  him.  From 
this  Judgment  the  defendant  has  appealed. 

The  fifth,  sixth,  and  seventh  special  Issues 
submitted  by  the  court  to  the  Jury,  all  of 
which  were  answered  In  the  aflirmatlTe  are 
as  follows : 

"(6)  If  the  car  was  so  defective  or  insQffici«it, 
would  the  defendant,  or  any  of  its  agents  or  em- 
ployes representing  it  in  that  behalf,  in  the 
exercise  of  ordinary  care  have  known  thereof 
after  the  car  was  received  by  it  and  before  it 
was  taken  into  and  carried  as  a  part  of  the  train 
in  Question? 

"(6)  If  the  car  was  defective  or  Insufficient 
as  above  submitted,  was  its  being  carried  in  this 
train  in  question  in  that  condition  due  to  neg- 
ligence on  the  part  of  tho  defendant — that  is, 
due  to  a  failure  on  its  part  to  exercise  ordinary 
care  to  see  that  sudi  car  was  in  reasonably 
safe  condition? 

"(7)  Was  negligence  on  the  part  of  defendant 
as  above  Eubmittcd,  if  any,  a  proximate  cause  of 
alleged  injuries  to  plaintiff;  that  is,  a  cause 
without  which  such  mjury  would  not  have  hap- 
pened, and  from  which  such  injury  to  Um  or 
some  like  injury  might  reasonably  have  been  an- 
ticipated as  a  natural  and  probable  conse- 
quence?" 

[1]  Appellant  by  its  first  assignment  of  er- 
ror assails  the  action  of  the  court  la  refusing 
to  grant  its  motion  for  a  new  trial,  the  conten- 
tion being  that  the  affirmative  answers  of  the 
Jury  to  the  above  issues  were  unsupported 
by  any  evidence.  The  evidence  in  the  record 
justifies  the  conclusion,  and  warranted  the 
Jury  in  finding  that  when  plaintiff  attempted 
to  descend  on  the  side  of  the  car.  the  tap 
handhold,  together  with  a  part  of  the  car  to 
which  It  was  fastened,  separated  from  the 
car,  thus  causing  plaintiff  to  fall ;  that  the 
part  that  broke  and  the  fastenings  of  the 
handhold  were  defective  and  Insufficient  In 
that  the  materials  In  the  construction  of  same 
were  unsound  and  tmsultable,  and  the  hand- 
hold was  Improperly  attached  to  the  car. 
The  train  had  only  shortly  before  plaintiff 
fell  left  Corpus  ChrlstI,  whldi  Is  an  Inspection 
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point  for  defendant,  and  the  car  In  question 
had  been  In  defendant's  possession  a  suffi- 
cient length  of  time  for  it  to  have  been  prop- 
erly liuspected.  While  the  evidence  does  not 
show  -whether  the  car  had  in  fact  been  in- 
spected, the  Jury  were  warranted  In  finding 
that  the  defects  which  allowed  the  handhold 
to  pull  out,  and  thus  cause  plalntltC  to  fall, 
could  have  been  discovered  by  a  reasonable 
Inspection,  and  that  the  car  was  incorporated 
In  and  carried  in  the  train  in  the  condition 
that  it  was  by  reason  of  the  defendant's  fail- 
ure to  exercise  ordinary  care  to  see  that  the 
same  was  in  a  reasonably  safe  condition; 
that  such  failure  was  negUgence,  and  such 
negligence  was  the  proximate  cause  of  the 
Injuries  sustained  by  plaintiff.  Nowlin  v. 
Hall,  97  Tex.  441,  79  S.  W.  806.  The  assign- 
ment Is  overruled. 

What  we  have  said  above  saffidently  dis- 
poses of  the  second  assignment  of  error, 
vrhic^  In  a  different  form  presents  the  same 
contention  as  the  first. 

[2]  The  third  assignment  tomplalns  that 
the  verdict  is  so  excessive  as  to  manifest 
that  the  Jury  in  making- their  award  were  not 
goTemed  by  the  testimony,  but  by  sympathy 
tor  the  plaintiff,  prejudice  against  the  de- 
fendant, or  some  other  Improper  motive.  We 
have  examined  the  evidence  upon  the  issue 
of  the  extent  of  plaintiff's  injuries,  and  find 
therefrom  that  the  amount  allowed  the  plain- 
tiff was  not  more  than  to  reasonably  com- 
pensate blm.  Certainly  It  cannot  be  found 
that  the  award  was  so  large  as  to  indicate 
that  the  Jnry  were  actuated  by  an  Improper 
motive  In  fixing  the  amount  of  his  compensa- 
tion.    The  assignment  Is  overruled. 

[3]  "While  defendant's  counsel  was  address- 
ing the  Jury  and  discussing  the  measure  of 
damages  and  the  evidence  as  to  the  amount 
that  would  reasonably  compensate  the  plain- 
tiff for  his  injuries — 

"be  mentioned  what  was  deemed  by  him  to  be  a 
mathematical  calculation  that  an  annuity  equal 
to  the  full  eaminK  power  of  the  plaintiff  could 
be  purchased  for  |lO,000  or  $11,000." 

Whereupon  one  of  the  plaintiff's  attorneys 
Interrupted  the  counsel  with  the  statement 
that  he  would  like  to  know.  In  that  connec- 
tion, who  would  buy  an  annuity  for  him.  To 
this  remark  defendant  exoepted,  whereupon 
plaintiff's  said  attorney  stated  to  the  court 
and  Jury  that  he  made  the  remark  In  Jest, 
and  withdrew  it,  and  asked  the  court  to  in- 
Btmct  the  Jury  not  to  consider  it,  which  the 
court  did.  The  fourth  assignment  is  predicat- 
ed upon  the  refusal  of  the  court  to  grant  to 
defendant  a  new  trial  on  account  of  the  above 
remark  of  plaintiff's  counsel,  the  contention 
being  that  the  remark  had  the  effect  of  pre- 
senting to  the  Jury,  as  a  basis  for  a  recovery, 
a  matter  not  embraced  in  the  pleadings,  and 
tbat  the  same  was  highly  prejudicial  to  the 
rights  of  the  defendant,  and  tended  to  in- 
fluence the  Jury  In  th^r  finding  of  the  amount 
«f  plaintiff's  damages.    We  think  the  assign- 


ment is  without  merit  '  We  must  assume  that 
the  Jury  gave  heed  to  the  request  of  plain- 
tiffs counsel  and  the  admonition  of  the  court, 
and  that  they  did  not  permit  the  remark  com- 
plained of  to  infiuence  them  in  fixing  the  com- 
pensation they  allowed,  and  It  is  our  opin- 
ion, based  on  the  evidence,  that  there  is  noth- 
ing in  the  size  of  the  verdict  to  indicate  that 
the  Jury  were  Influenced  by  the  remark.  The 
assignment  is  overruled. 

We  find  no  reversible  error  in  the  record, 
and  the  Judgment  of  the  court  below  is  af- 
firmed. 

Affirmed. 


PRUDENTIAL  LIFE  INS.  CO.  OF  TEXAS 
V.  SMYER  et  aL    (No.  879.)  • 

(Court  of  Civil  Appeals  of  Texas.     AmariUo. 
Jan.  6,  1916.    On  Motion  for  Rehear- 
in?,  Feb.  9,  1916.) 

1.  iRSimANOI!  «=a83— ISSCANCE  OF  STOCK  roB 

Note — Constitution. 

The  issuance  of  stock  by  an  insurance  com- 
pany in  return  for  a  note  and  a  deed  of  trust 
and  the  note  so  given  were  void,  being  in  vio- 
lation of  Const,  art.  12,  §  6,  providing  that  no 
corporation  shall  issue  stock  except  for  money 
paid,  labor  done,  or  property  actually  received, 
although  a  third  person  subsequently  sold  prop- 
erty to  the  corporation,  taking  the  note  in  part 
payment. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  i  88;  Dec.  Dig.  <8=»33.] 

2.  Insubance  <3ss>33  —  Insurance  Cokpanies 
—Issuance  of  Stock  fob  Note— Statute. 

The  iseuance  of  stock  by  an  insurance  com- 
pany for  a  note  secured  by  deed  of  trust,  and 
the  note  itself,  were  void,  as  in  violation  of 
Vernon's  Sayles'  Ann.  Civ.  St  1914,  arts.  4725, 
4726,  4728,  touching  the  organization  of  insur- 
ance companies,  and  providing  that  the  amount 
of  an  insurance  company's  capital  stock  must  be 
subscribed  and  fully  paid  up  and  in  the  hands  of 
the  corporators  before  articles  of  incorporation 
are  filed,  etc. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |  38;  Dec.  Dig.  <&=933.] 

3.  Bills  and  Notes  ®=»375— Note  Violativs 
OF  Statute— BroHT  of  Holder. 

A  note  executed  ip  violation  of  a  statute  is 
void,  even  in  the  hands  of  one  who  would  oth- 
erwise be  a  bona  fide  holder. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  f$  971-981;  Dec.  Dig.  «=» 
375.] 

4.  Bills  and  Notes  *=»277— Indorser'b  Lia- 

BILITT— IjABIUTY  on  VOID  NoTB, 

An  insurance  company  which  issued  its 
stock,  in  contravention  of  Constitution  and  stat- 
ute, in  return  for  a  note  secured  by  deed  of 
trust,  and  before  maturity  indorsed  the  note  to  a 
third  person  as  part  consideration  for  property 
transferred  to  it  was  liable  to  the  third  person 
on  its  indorsement,  though  the  note  was  void 
as  between  it  and  the  maker,  since  an  indorse- 
ment warrants  the  validity  of  the  instrument 
and  is  a  separate  and  independent  contract. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §  626 ;   Dec.  Dig.  ©=5277.] 

On  Motion  for  Rehearing. 

6.  Appeal  and  Bbbob  «=>1175— Disposition 
—Rendering  Judgment— Statute. 

By  direct  provision  of  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  1626,  where  the  judg- 
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ment  below  is  reTened,  and  there  is  no  matter 
of  fact  to  be  ascertained,  damage  to  be  assessed, 
and  the  matter  to  be  decreed  is  not  uncertain, 
the  court  will  render  such  judgment  as  the  court 
below  should  have  rendered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4573-1687 ;   Dec.  Dig.  «=» 

Appeal  from  District  Court,  Swisher  Coun- 
ty; B.  C.  Joiner,  Judge. 

Action  by  J.  F.  Smyer  against  the  Pruden- 
tial Life  Insurance  Company  of  Texas  and 
Nat  If.  Washer.  From  a  judgment  sustain- 
ing demurrer  to  the  Insurance  Company's 
answer,  it  appeals.  Modified  and  Judgment 
rendered. 

Ja&  A.  King,  of  Albany,  for  appellant.  X. 
W.  Holmes,  of  Plainview,  for  appellee  Smyer, 
Ball  &  Seellgson  and  C.  W.  Trueheart,  all  of 
San  Antonio,  for  appellee  Washer. 

HALL,  J.  This  action  was  brought  by  J. 
F.  Smyer  against  the  Prudential  Life  Insur- 
ance Company  and  Nat  M.  Washer  to  can- 
cel a  note  for  $6,000  given  in  payment  of 
24  shares  of  the  capital  stock  of  the  Pru- 
dential Life  Insurance  Company  of  Texas, 
and  also  to  cancel  a  deed  of  trust  on  certain 
land  in  Swisher  county,  executed  to  secure 
the  payment  of  said  note,  and  for  the  re- 
covery of  $480  Interest  paid  thereon.  Plain- 
tUt  prayed  for  the  cancellation  of  the  stock 
certificates  representing  said  shares  in  said 
corporation,  alleging  that  the  note  and  deed 
of  trust  bad  been  transferred  to  Nat  M. 
Washer,  and  prayed  that,  if  Judgment  be 
rendered  In  fayor  of  Washer  on  the  note, 
he  have  Judgment  over  against  the  life  in- 
surance company.  The  g^round  assigned  for 
the  cancellation  of  the  note,  trust  deed,  and 
stock  certificates  was  that  the  note  and  trust 
deed  were  executed  and  delivered  in  pay- 
ment for  24  shares  of  the  capital  stock  of 
the  company.  It  Is  alleged  In  plaintiff's 
petition  that  said  note  was  given  for  the 
purpose  of  paying  for  24  shares  of  stock  In 
said  company  Issued  by  the  company  to  plain- 
tiff, and  for  no  other  purpose.  That  part  of 
the  petition  whidi  shows  the  transfer  of  the 
note  to  Washer  alleges,  in  substance,  that 
Washer  sold  to  the  said  life  insurance  com- 
pany a  certain  building  In  San  Antonio,  at 
the  total  price  of  $176,000 ;  that  the  building 
was  reasonably  worth  $200,000  and  that  ap- 
pellee's note,  given  with  other  like  notes, 
was  part  of  the  consideration  paid  to  Washer 
for  said  building;  that  at  the  time  Washer 
took  the  said  notes  the  officers  of  the  de- 
fendant company  represented  to  him  that 
the  same  were  good  and  valid  obligations; 
that  defendant  relied  upon  said  representa- 
tions of  the  defendant  company,  and,  had 
he  known  the  notes,  Indndlng  the  note  of 
this  defendant,  were  invalid,  he  would  not 
have  accepted  the  same.  The  court  overruled 
the  general  demurrer  of  the  life  insurance 
company  to  the  first  amended  original  peti- 
tion of  plaintiff,  and  sustained  the  general 


demarrer  of  the  defendant  Washer  to  tbe 
same  pleading. 

The  life  insurance  company  filed  an  sb- 
swer,  setting  up^  in  substance,  tlie  tranaactiOD 
as  above  set  oat  between  It  and  appeDee 
Smyer,  and  the  transfer  thereof  to  Walt- 
er, alleging  that  it  received  for  tlie  note  in 
question  the  full  sum  of  $6,000  by  way  at 
interest  In  the  property  transferred  in  a- 
change  for  the  notes.  The  coort  sustained 
a  general  demarrer  urged  by  appellee  to  this 
answer.  From  these  rulings  of  the  conn, 
this  appeal  la  prosecuted. 

[1-3]  Appellant  insurance  company  insisti 
that  the  coart  committed  error  in  OTerraiing 
the  general  demurrer  of  the  life  Insaruoe 
company  to  idalntiff's  first  amended  original 
petition,  because  it  appears  tiierefrom  that, 
even  if  said  stock  was  issued  for  the  notn 
and  deed  of  trust,  it  was  subaeQuently  satis- 
fled  by  the  sale  of  the  same  to  Washer,  sod 
that  property  was  received  therefor  at  the 
fair  and  reasonable  value  of  said  note,  whidi 
it  is  Insisted  is  in  full  compliance  with  the 
law,  and  had  the  effect  of  giving  vitality  and 
validity  to  the  note.  The  petition  tiaving 
alleged  that  the  stock  was  issued  at  tlie  time 
the  note  was  executed,  it  is  well  settled  in 
this  state  that  the  transaction  la  In  violatioa 
of  article  12,  |  6,  of  the  state  Conatitution. 
and  is  void.  TtUs  is  held  in'  nneqnivocal 
terms  by  oar  Supreme  Court  in  San  Antonio 
Irrigation  Co.  v.  Dentschmann,  102  Tex.  201, 
106  S.  W.  486,  114  S.  W.  U76,  where  it  it 
said: 

"Section  6,  art  12,  of  our  state  Oonatitiitiaii, 
reads  as  follows:  'No  corporation  ahall  issoe 
stock  or  bonds  except  for  money  paid,  labor 
done,  or  property  actually  received.'  "Tlje  tcrirs 
'money  paid  are  very  definite  and  plain,  and  do 
not  mean  that  stock  can  be  sold  for  m(HieT  to 
be  paid,  but  must  be  sold  for  cash.  Of  ooane. 
it  can  be  paid  for  in  installments,  but  it  most  be 
paid  for  in  money,  or  in  property  actasUy  re- 
ceived, or  by  labor  actually  performed  for  the 
company.  The  contract  which  Deutschmann  aeti 
np,  by  which  he  was  not  to  pay  for  the  stack 
in  money  at  the  time  of  its  issue,  la  plainlr 
and  unquestionably  in  violation  of  the  Consti- 
tution of  the  state,  and,  being  in  violation  of  tiw 
Constitution,  that  agreement,  in  so  far  as  it 
provided  that  Deutschmann  should  have  all  dw 
time  that  he  might  find  necessary  in  which  ta 
pay  for  his  stock,  was  void." 

In  that  opinion  the  invalidity  of  the  trans- 
action is  declared  because  of  the  fact  tlMt 
it  is  in  contravention  of  section  6,  art  12. 
of  the  state  Constitution.  We  tbink,  and 
as  beld  by  us  in  General  Bmding  &  Casnaitr 
Insurance  Company  v.  Mosely,  174  8.  W. 
1031,  it  was  contemplated  by  the  TMity- 
First  Legislature  in  the  passage  of  the  act 
published  as  chapter  108,  and  brought  for- 
ward In  Vernon's  Sayles'  Civil  Statotes,  arta 
4725  (e),  4726,  and  4728  (relating  to  the  or 
ganlsatlon  of  insurance  companies),  that  an 
issdanoe  of  certtflcates  of  stock  before  the 
amount  subscribed  is  "fully  paid  op  and 
in  the  hands  of  the  corporators"  is  In  viola- 
tion of  the  statute  as  well  as  of  said  set, 
and  such  issuance  of  stock,  together  wltli 
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the  obligation  of  tbe  snbscriber  taken  in  pay- 
ment therefor,  is  ultra  vires  and  void.  A. 
note  executed  in  violation  of  a  statute  is 
void,  even  in  the  hands  of  one  who  other- 
wise woold  be  a  bona  fide  holder.  Jones  v. 
Abematby,  174  S.  W.  682.  The  same  rule 
Is  announced  by  Judge  McMeans,  as  being 
applicable  to  a  note  given  in  exchange  for 
the  stock  of  a  corporation.  F.  &  M.  State 
Bank  v.  Falvey,  175  8.  W.  883.  See,  also, 
Jefferson  v.  Hewitt,  103  Cal.  624,  37  Pac.  638 ; 
1  Dan.  Neg.  Inst.  (Bth  Ed.)  H  197,  198,  and 
S07.  Both  the  constitutional  provision  and 
the  act  above  referred  to,  under  which  in- 
surance companies  must  be  organized  in  this 
state,  having.  If  not  by  express  provision, 
l^  necessary  implication,  inhibited  the  execu- 
tion of  the  note  herein  for  stodc  in  appel- 
lant insurance  company,  It  must  be  declared 
YcAA  as  between  the  Insurance  comiiany  and 
tbe  appellee  Smyer.  Quoting  from  section 
807,  1  Dan.  Neg.  Inst.,  supra: 

"But,  although  the  party  executing  such  bill 
or  note  cannot  be  bound,  even  to  a  bona  fide 
holder,  the  indorser  will  be  liable  upon  his  in- 
dorsement which  warrants  its  validity  and  is  a 
separate  and  independent  contract." 

[4]  The  pleadings  of  Washer  show  that  the 
insurance  company  indorsed  the  note  to  him 
before  its  maturity  and  for  value ;  therefore, 
according  to  his  allegations,  he  is  entitled 
to  recover  against  the  company  on  Its  in- 
dorsement, but  not  against  Smyer.  The  com- 
I>any  is  not  shown  to  be  insolvent,  and  the 
question  of  Smyer's  liability  upon  his  sub- 
scription to  the  creditors  of  a  corporation  is 
not  an  Issue  presented  by  this  appeal.  So 
fiir  as  the  record  shows,  the  company  is 
financially  able  to  respond  to  a  Judgment 
against  it  for  the  amount  of  the  note  indors- 
ed to  Washer. 

Our  conclusion  of  the  whole  matter  is  that 
the  Judgment  of  the  lower  court,  in  so  far 
as  It  sustains  the  general  demurrer  of  Wash- 
er to  the  appellee's  petition  and  decrees  a 
recovery  against  him  in  favor  of  Washer, 
and  in  so  far  as  it  decrees  a  recovery  against 
the  company  in  favor  of  appellee,  Is  reversed. 
We  think  the  Judgment  in  all  other  respects 
ia  proper,  and  to  tliat  extent  it  is  affirmed. 

Affirmed  In  part,  and  reversed  and  remand- 
ed In  part. 

On  Motion  for  Rehearing. 

[f]  Appellant  insists  that  the  court  erred 
in  holding  that  articles  4711,  4728,  and  4734, 
Revised  Statutes  of  1911,  are  unconstitu- 
tional. This  contention  would  be  correct  but 
for  the  fact  that  we  did  not  hold  any  such 
thing.  The  Judgment  below  was  rendered  in 
favor  of  appellee,  and  against  the  life  insur- 
ance company,  for  ?480  interest  which  had 
been  paid  by  him  on  the  notes  sought  to  be 
canceled.  In  framing  the  Judgment  In  this 
court,  tills  item  was  overlooked.  After 
levlewing  the  pleadings  and  the  motions,  we 
bave  concluded  that,  instead  of  remanding 


the  cause,  the  Judgment  of  the  lower  court 
should  be  rendered.  Under  article  1626  Ver- 
non's Sayles'  Civil  Statutes,  it  is  ordered 
and  decreed  that  appellee  Smyer  bave  Judg- 
ment canceling  the  note  and  deed  of 
trust  and  removing  the  cloud  fix>m  tbe  title 
to  the  land  described  in  the  deed  of  trust; 
that  he  recover  of  the  Prudential  Life  Insur- 
ance Company  of  Texas,  the  sum  of  $480, 
with  interest  at  6  ]^r  cent,  thereon  from 
the  time  said  amount  was  paid  by  him.  It 
is  further  ordered  that  Nat  M.  Washer  re- 
cover of  the  Insurance  company  the  full 
amount  of  the  note  Indorsed  to  him,  and 
ttiat  he  take  nothing  as  against  the  appellee 
Smyer,  and  that,  except  tbe  $480,  and  in- 
terest above  named,  Smyer  take  nothing 
against  the  appellant  insurance  company. 

The  opinion  heretofore  rendered  and  the 
Judgment  heretofore  entered  wUl  be  modified 
and  reformed  in  accordance  herewiUi. 


CITI  OF  LAREDO  v.  DB  MORENO  et  ai 

(No.  5606.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Feb.  16,  1916.) 

1.  Advebse  Possession  «=»9— Opkbation  of 
LiMrrATiONa— Title  of  Municipal  Coepo- 

BATIONS. 

Limitationa  run  against  the  title  of  a  city 
acquired  by  patent  from  the  state  as  they  would 
bad  it  acquired  land  by  purchase  from  an  in- 
dividual. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session. Ont  Dig.  |§  42,  50 ;   Dec.  Dig.  «=s»9.] 

2.  Adverse  Possession  ^s>8— Operation  of 
Limit ATioNB— Title  of  Municipai.  Corpo- 
rations—Streets. 

Under  Rev.  St.  1011,  art  5683,  providing 
ttiat  no  person  shall  acquire  by  adverse  posses- 
sion any  title  to  any  portion  of  any  street  be- 
longing to  any  city  or  which  shall  have  been  ded- 
icated for  public  use  to  any  city,  where  a  city 
has  platted  all  the  land  granted  to  it  into  lots, 
blocks,  streets,  and  avenues,  and  sold  lots  with 
reference  to  the  plat,  limitations  do  not  run 
against  it  as  to  the  streets  shown  on  the  plat 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session, Gent.  Dig.  $i  14,  27,  43-57;  Dec.  Dig. 
<g=»S.] 

Appeal  from  District  C!ourt,  Webb  County ; 
J.  F.  Mullally,  Judge. 

Action  by  Nidia  Benavldes  de  Moreno  and 
another  against  the  City  of  Laredo.  From  a 
Judgment  for  plalntiSB,  defendant  appeals. 
Affirmed. 

A.  Winslow,  of  Laredo,  for  appellant. 
Greer  &  Hamilton,  of  Laredo,  for  appellees. 

MOUBSUND,  J.  Appellees  on  April  1, 
1915,  sued  appellant  in  trespass  to  try  title 
to  recover  a  certain  tract  of  land  descril)ed 
in  the  petition  by  metes  and  bounds,  and  in- 
cluding 19  entire  city  blocks  and  portions  of 
0  other  city  blocks,  the  numbers  of  all  of 
which  are  stated  in  the  petition.  Appellee 
pleaded  title  under  the  10-year  statute  of  lim- 
itation.   Appellant  answered  by  plea  of  not 
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gtdlty.  The  conrt  rendered  Judgment  in  fa- 
vor of  appellee  for  all  the  land  sued  for  ex- 
cept the  streets  and  avenues  between  the 
blocks,  as  to  which  Judgment  was  entered 
that  the  city  recover  the  same  as  public 
easements  subject  to  its  orders  and  the  open- 
ing thereof  whenever  the  city  decides  that  a 
necessity  exists  therefor. 

The  dty  of  Laredo  was  duly  incorporated 
in  the  year  1848,  and  has  ever  since  remained 
an  Incorporated  city  under  the  laws  of  this 
state.  About  1756,  the  government  of  Spain 
established  the  town  of  Laredo,  and  g^ranted 
to  same  a  tract  of  land  four  leagues  square, 
about  three-fifths  of  which  lies  on  the  Texas 
side  of  the  Rio  Grande  and  within  the  corpo- 
rate limits  of  the  dty  of  Laredo,  Tex.,  and 
includes  the  land  in  controversy  in  this  suit 
The  portion  of  said  grant  on  the  Texas  side 
of  the  Rio  Grande  was  patented  to  said  dty 
by  the  state  of  Texas  In  the  year  1884.  After 
Texas  was  admitted  into  the  United  States, 
the  dty  of  Laredo  procured,  and  is  now 
acting  under,  a  charter  for  cities  of  more 
than  2,000  inhabitants.  All  who  own  title 
to  their  property  in  the  city  of  Laredo,  by 
regular  chain  of  title  from  the  sovereignty 
of  the  soil,  hold  under  a  deed  or  deeds,  orig- 
inally executed  by  the  proper  officers  of  said 
city  and  by  mesne  conveyances  thereunder. 
Said  dty  has  the  title  to  the  property  in 
controversy,  unless  it  has  been  defeated  by 
the  possession,  claim,  and  use  of  plaintlfFs,  as 
hereinafter  set  forth,  under  their  plea  of  lim- 
itation of  ten  years. 

About  the  year  1878,  the  city  of  Laredo 
platted  all  of  Its  land,  so  granted  it  by  Spain, 
into  lots,  blocks,  streets,  and  avenues,  in- 
cluding the  lands  in  controversy;  but  the 
original  map  has  been  mislaid,  lost,  or  de- 
stroyed. AH  maps  of  the  city  now  extant, 
and  those  in  use  for  more  than  20  years, 
show  that  all  of  said  grant  is  in  the  incor- 
porated limits  of  the  city,  and  that  all  of  said 
grant,  Including  the  land  in  controversy,  has 
been  for  more  than  a  quarter  of  a  century  plat- 
ted into  lots,  blocks,  streets,  and  avenues.  All 
that  part  of  said  grant  situated  in  the  vicin- 
ity of  the  land  In  controversy  has  for  a  very 
great  length  of  time  been  used  for  farming 
and  grazing  of  stock  without  reference  to  the 
streets  or  avenues  platted  as  above  stated, 
and  no  part  of  the  land  In  controversy  or  in 
the  immediate  vicinity  has  ever  been  used  by 
the  city  for  any  purpose.  The  city  has  never 
opened  or  in  any  way  used  any  of  the  streets 
and  avenues  of  any  of  the  property  In  con- 
troversy. Said  property  and  that  contiguous 
thereto  has  never  Ijocn  used  for  any  purpose 
other  than  for  farming  or  grazing,  for  which 
purposes  It  has  been  used  for  many  years 
and  is  now  used,  and  such  use  has  always 
been,  and  is  now,  without  reference  to  any 
street  or  avenue  delineated  on  the  maps  of 
the  city,  as  no  street  or  avenue  has  ever  been 
opened  on  said  lands. 

In  the  year  1898,  Jose  Maria  Moreno, 
whose  title  is  held  by  plaintiffs,  fenced  all 


the  land  in  controversy  and  continnoosly 
used  the  same  for  grazing  purposes  np  to  the 
time  of  his  death,  and  plaintifTs  omtiniied 
to  hold  possession  of  and  use  same  up  to  tbe 
time  of  the  trial.  As  no  question  is  raised  con- 
cerning the  Buffidency  of  such  posseaslon  and 
use  to  show  title  under  the  10-year  statute 
of  limitations,  if  limitation  runs  against 
the  dty,  we  will  omit  tbe  details  c<Micemlng 
such  possession  and  use. 

The  land  tn  controversy  is  about  three 
miles  east  of  the  center  of  tbe  dty,  and  is 
about  one  mile  beyond  tbe  suburban  resi- 
dence. While  south  of  the  Texas  Mexican 
Railway  "there  are  many  residents,  booses, 
and  farms  extending  as  far  east  as  the  land 
in  controversy,  there  are  only  three  or  four 
of  such  reiridents,  houses,  and  farms  on  the 
north  side  of  the  railroad  and  between  tbe 
land  in  controversy  and  the  suburban  resi- 
dents of  the  dty.  There  are  one  or  two 
small  farms  adjoining  tbe  land  in  controversy 
on  tbe  west,  and  three  or  four  on  tbe  north. 
But  none  of  these  settlements  are  what  maj- 
be  termed  'urban.'  to  contradistinguish  them 
from  'rural,'  settlements." 

A  map  showing  the  portion  of  the  city 
grant  inclosed  by  plaintiffs  was  introduced  in 
evidence. 

[1]  Appellant  contends  that  the  court  erred 
In  adjudging  to  appellees  any  portion  of  the 
land  sued  for,  its  theory  being  that: 

"The  dty  of  Laredo  is  such  a  sovereign  of  all 
th?  lots  and  blocks  of  land  situated  within  its 
corporate  limits  as  to  place  it  beyond  the  palp  of, 
and  exempt  from  the  operation  of,  tbe  lO-jear 
statute  of  limitatioQ." 

We  are  unable  to  see  any  reason  for  hold- 
ing that  the  dty  of  Laredo  holds  any  differ- 
ent title  to  its  lands  than  any  other  dty 
operating  under  a  similar  charter.  Limita- 
tion runs  against  said  city  Just  as  it  would 
against  it  had  It  acquired  its  land  by  pur- 
chase after  it  had  been  granted  to  an  in- 
dividual by  the  state. 

Appellant's  assignments  of  error  are  there- 
fore both  overruled. 

[2]  Appellees,  by  cross-assignments  of 
error,  contend  that  the  court  erred  in  hold- 
ing that  they  did  not  establish  title  by  lim- 
itation to  the  streets  delineated  on  the  map. 
They  seek  to  avoid  the  effect  of  article  56S3, 
R.  S.  lail,  adopted  in  1887,  on  the  theory 
that  the  city,  under  the  facts  proven,  never 
dedicated  the  streets  In  such  manner  that 
it  could  not  at  any  time  have  rcipndiated  the 
map  and  sold  the  land  as  acreage  property, 
without  reference  to  the  map.  While  the 
property  was  urt>an  property  in  fact,  the  city 
had  in  1878  made  a  map  showing  the  divi- 
sion thereof  into  lots,  blocKs,  and  streets. 
It  sold  lots  with  reference  to  said  map,  and 
tbe  city  has  grown  to  considerable  size,  as  is 
shown  by  the  fact  that,  while  this  land  Is 
three  miles  from  the  center  of  the  dty,  It 
is  only  one  mile  from  the  suburban  resi- 
dences, and  south  of  this  land  there  are 
many  residences  as  far  east  aa  ttds  land. 
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We  do  not  fblnk  tbs  city  is  In  the  attitude 
of  a  perem  who  subdlyldea  his  land  but 
does  not  record  the  plat  thereof  and  makes 
no  sales  with  respect  to  the  streets  delineat- 
ed on  the  plat.  The  map  of  the  city  of  Lar- 
edo had  entered  into  and  become  a  part  of 
the  sale  of  all  lots  described  by  reference 
to  such  map.  Such  purchasers  had  the 
light  to  insist  that  all  parcels  of  land  de- 
lineated on  such  map  as  streets  should  in 
fact  be  streets.  It  was  not  necessary  that 
all  btreeta  should  be  actually  opened  -up  and 
worked  at  once.  As  was  said  by  the  Su- 
preme Court,  in  the  case  of  City  of  Coralcana 
T.  Zom,  97  Tex.  323,  78  S.  W.  025: 

"It  was  not  expected  that  the  streets  and  al- 
leys should  all  be  opened  at  once,  bnt.  as  is  well 
known  in  the  history  of  such  trangactiouB,  many 
years  might  elapse  before  the  settlement  of  that 
part*  of  the  city  would  reqnire  the  use  of  such 
streets." 

There  is  no  evidence  that  the  city  ever 
tmdertook  to  revoke  the  dedication  of  the 
streets,  and  mere  nonuser  would  not  set  in 
motion  the  statute  of  limitations.  If  the 
right  to  revoke  should  be  held  such  an  in- 
terest in  the  parcels  of  land  delineated  as 
streets  as  could  be  acquired  by  limitation, 
or  such  a  right  should  be  held  to  so  affect 
the  streets  as  to  remove  them  from  the  pro- 
▼lsi<m8  of  article  5083 — ^which  we  do  not 
bold — ^then  we  say  the  evidence  in  this  case 
is  insufficient  to  show  that  the  city  bad  such 
right  of  revocation  at  the  time  plaintiff's 
ancestor  took  possession  of  the  land,  or  any 
time  thereafter.  Lamar  County  v.  Clements, 
49  Tex.  356;  City  of  Corslcana  v.  Zorn,  97 
Tex.  317,  78  S.  W.  024 ;  Martinez  v.  City  of 
Dallas,  102  Tex.  54,  109  8.  W.  289,  113  S.  W. 
1167;  City  of  San  Antonio  v.  Rowley,  48 
Tex.  Civ.  App.  376,  106  S.  W.  758;  Spencer 
T.  Levy,  173  S.  W.  557. 

We  conclude  that  the  court  did  not  err 
In  holding  that  plaintiffs  were  not  entitled 
to  recover  the  streets.  Strictly  speaking, 
the  Judgment  is  incorrect  in  providing  for 
the  recovery  by  the  city  of  the  streets,  there 
being  no  afitrmatlve  relief  asked ;  but,  as  the 
legal  effect  of  a  provision  that  the  plaintiffs 
take  nothing  as  to  their  suit  for  the  streets 
is  the  same  as  the  effect  of  the  Judgment 
actually  entered,  we  deem  it  unnecessary  to 
reform  the  same. 

The  judgment  is  affirmed. 


ST.  LOUIS,  B.  &  M.  RY.  CO.  et  aL  v.  GREEN. 
CNo.  7055.) 

(Court  of  Civil  Appeals  of  Texas.     Oalveston. 
Veb.  6,  1916.) 

1.  Evidence   ^3»113  — BEi.EVAnoT— Makkkt 

VALtTE   OF   PSOPEBTT. 

In  an  action  for  damages  for  depreciation 
of  real  estate,  evidence  of  the  cost  of  construct- 
ing a  house  three  years  before  the  acts  com- 
plained of  was  admissible  for  the  jury  to  consid- 
er in  connection  with  other  testimony  to  assist 
them  in  determining  the  market  value  of  the 


real  estate  immediately  before  and  after  the  acts 
complained  ol 

[Ed.    Note.— For   other   cases,    see    EMdence, 
Cent.  Dig.  §§  259-298;   Dec.  Dig.  <8=>113.] 

2.  Evidence  iS=>G43  —  Opinion  Evidence  — 
Mabket  Value  of  Propebty. 

In  an  action  for  damages  for  depreciation 
of  real  estate,  the  testimony  of  a  witness  who 
had  bought  and  sold  real  estate  in  the  vicinity 
of  the  property  in  question  as  to  his  opinion 
of  the  value  of  the  plaintiff's  lot  before  the  acts 
complained  of  and  the  percentage  of  deprecia- 
tion caused  thereby,  was  admissible,  as  relevant 
and  material  to  the  question  in  issue. 

[Ed.    Note.— For   other   cases,    see    Evidence, 
Cent.  Dig.  §S  2356%-2368 ;   Dec.  Dig.  <S='543.J 

3.  Railroads  ®=»265— Effect  of  Receiveb- 
ship— tobts. 

In  an  action  against  the  railroad  company 
alone,  it  was  error  for  the  court  not  to  limit 
the  inquiry  of  the  jury  as  to  what  damages 
resulted  to  the  plaintiff's  property,  if  any,  to 
such  acts  complained  of  as  occurred  prior  to 
the  date  on  which  the  railroad  company  was 
placed  in  the  hands  of  a  receiver,  as  no  recovery 
could  be  had  against  the  railway  company  for 
damages  suffered  after  its  property  had  passed 
into  toe  bands  and  control  of  the  receiver. 

[Ed.  Note. — For  other  cases,   see  Railroads, 
Cent  Dig.  J}  838-853;    Dec.  Dig.  <&=>265.] 

4.  Tbial  4t=s>256— Instbtjctions— Failcbe  to 
Request  Special  Ghabob. 

The  plaintiff  could  not  complain  of  the 
court's  error  in  defining  the  measure  of  dam- 
ages where  he  did  not  make  a  request  for  a 
special  charge. 

[Ed.  Note.— For  other  cases,  see  iMal,  Cent 
Dig.  {I  628-641;    Dec.  Dig.  <S=»256.]      • 

5.  RAtLBOADS  «=»222— INJTTRIES  FBOW  OPEBA- 

TioN— SirmoiENOT  or  Evidence. 

In  an  action  to  recover  damages  from  a 
railroad  company  for  destruction  and  deprecia- 
tion of  renl  estate  caused  by  its  siding-  and  en- 
gines, evidence  held  snfBcient  to  sustain  the 
verdict  and  judgment 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  {$  720-724;   Dec.  Dig.  «=»222.] 

6.  IBIAL  «=»11&— ABQUlOiNTS  OF  OOITNSEL. 

It  was  error  for  counsel  for  the  plaintiff 
to  comment  to  the  Jury  on  the  court's  refusal 
to  direct  a  verdict  for  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {$  279-283,  296,  298;    Dec.  Dig.  «s»115.] 

7.  Tbial  «s»29— Rbuabks  and  Oondttct  or 

JUDQE. 

It  was  error  for  the  trial  judge,  in  making 
a  ruling  in  the  presence  of  the  jury,  to  say  or 
do  anything  calculated  to  influence  the  jury  in 
reaching  its  verdict 

£Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  $§  80-83,  608;    Dec.  Dig.  <S=>29.] 

8.  Tbial  9=>llo— AsotniENT  of  Counsel. 

It  was  error  for  counsel  for  the  plaintifT  to 
tell  the  jury  that  the  court  thought  a  verdict 
should  be  rendered  for  the  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  {|  270-283,  295,  298;    Dec.  Dig.  «=>115.] 

9.  Appeal  and  Ebbob  ig=s>10CO  —  Review  — 
Habmless  EIrbob. 

Error  by  counsel  in  telling  the  jury  that 
the  court  thought  a  verdict  should  be  rendered 
for  plaintiff  would  not  alone  be  sufficient  to  re- 
verse the  judgment,  where  under  the  facts  prov- 
en the  jury  could  not  have  found  in  favor  of 
defendant  and  such  an  argument  was  not  cal- 
culated to  increase  the  amount  found  by  the 
jury. 

[£>].  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4135 ;    Dec.  Dig.  <&=>10«0.] 
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10.  ApPEAI.  AITD  EbBOB  «=9ll70  —  B£VIEW  — 

Habmijess  Ebbob. 

A  technical  error  in  a  judgment  which  could 
be  corrected  by  the  appellate  court  would  not 
be  cause  for  reversal  of  judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  IJig.  §g  4(X!2,  4066,  4075,  4098, 
4101,  4454,  4540-4545;    Dec.  Olg.  e=>1170.] 

11.  Receivers  ^=>140— Patme^it  of  Glaus 

— JUDGME.\T   IN    AnOTUEB   ACTION. 

A  judgment,  recovered  against  a  railroad 
company  while  its  properties  are  in  the  hands  of 
a  receiver,  should  be  presented  to  the  court  in 
which  a  receivership  is  pending  as  evidence  of 
the  claim  and  for  approval  and  payment 

[Ed.  Note. — For  other  cases,  see  Receivers, 
Cent  Dig.  §g  261-266 ;    Dec.  Dig.  <es>149.] 

Appeal  from  District  Court,  Matagorda 
County;    Sam'l  J.  Styles,  Judge. 

Action  by  George  Green  against  the  St 
Louis,  Brownsville  &  Mexico  Ballway  Com- 
pany and  Frank  Andrews,  receiver.  From  a 
judgment  rendered  on  a  directed  verdict  for 
defendant  Frank  Andrews,  and  on  a  verdict 
for  the  plaintiff,  the  defendant  railroad  com- 
pany appeahs.    Reversed  and  remanded. 

Gaines  &  Corbett,  of  Bay  City,  and  Claude 
Pollard  and  E.  H.  Crenshaw,  Jr.,  both  of 
KingsviUe,  for  appellant. 

LANB,  3.  This  suit  was  Instituted  by 
George  Green  against  the  St  Louis,  Browns- 
ville &  Mexico  Ballway  CMnpany  and  Frank 
Andrews,  recover,  on  the  5th  day  of  March, 
1914,  and  for  cause  of  action  be  alleges,  In 
substance:  Tliat  plaintiff  Is  the  owner  of  lot 
No.  12,  in  block  27,  of  the  tovra  of  Bay  City, 
Tex.,  upon  which  he  had  constructed  a  two- 
story  dwelling  house,  expecting  to  make  the 
5tame  his  home.  That  about  the  year  1904, 
the  defendant  company  constructed  Its  main 
line  along  First  street  In  said  town  of  Bay 
City,  opposite  plalntlfTs  property,  and  that 
in  the  latter  part  of  the  year  1912  the  defend- 
ant company  imposed  an  additional  servitude 
upon  said  First  street,  by  the  construction 
of  a  side  or  switch  track,  and  by  such  addi- 
tional servitude  destroyed  the  use  of  said 
First  street.  Plaintiff  furthermore  alleged 
that  the  tracks  of  the  defendant  company  are 
elevated  as  much  as  three  feet  above  the  level 
of  plaintiff's  premises,  creating  a  dam  and  ob- 
structing the  drainage  of  water,  and  caus- 
ing the  water  from  ordinary  rainfall  to  be 
Impounded,  dammed  up,  and  to  stand  upon 
the  t>lalntlff's  premises;  further  alleging 
that  the  defendant  has  failed  to  provide  any 
means  for  the  draining  of  water  across  or 
imder  Its  roadbed,  to  plaintiff's  damage  in 
the  sum  of  $500.  So  much  for  the  allega- 
tions against  the  defendant  railway  company 
alone.  The  plaintiff  then  alleges  that  both 
of  the  defendants  use  the  said  side  track  as 
a  place  to  park  locomotives  at  night.  In  close 
proximity  to  plaintiff's  premises,  creating  of- 
fensive smells  and  odors,  to  plaintiff's  dam- 
age In  the  sum  of  $1,000.  Plaintiff  then  al- 
leges that  such  use  of  said  side  track  by 
both   of  the  defendants   has   rendered   his 


prop«ty  uninhabitable,  and  haa  depredated 
the  value  of  the  same  at  least  one-half.  The 
defendant  railway  c<Mnpany  expressly  denied 
that  its  roadbed  was  elevated  as  claimed,  or 
that  it  caused  the  water  from  ordinary  rain- 
fall to  be  impounded  and  stand  upon  plain- 
tlCTs  premises,  and  apeciflcaUy  denied  that 
it  parked  or  bedded  locomotives  in  close  prox- 
imity to  the  plaintiff's  residence,  or  that  such 
use  of  the  street  rendered  the  plalntUTs  iwop- 
erty  unlnhaUtaUe.  The  defoidant  Frank 
Andrews  furthermore  expressly  pleaded  that 
on  the  5th  day  of  July,  1913,  he  was  apiwint- 
ed  receiver  of  the  properties  of  said  railway 
company,  and  up  to  said  date  he  was  in  no 
way  resiKMislble  for  the  acta  of  commission 
or  omission  complained  of  by  plaintiff,  or  for 
any  acts  occurring  during  the  time  that  said 
railroad  was  conducting  Its  own  business. 
The  case  was  called  for  trial  on  the  28th 
day  of  January,  191S.  The  court  diarged 
the  jury  to  And  a  verdict  for  the  defendant 
i<Tank  Andrews,  receiver,  and  aubmltted  for 
the  consideration  of  the  Jury  the  question  of 
the  railway  c<Hnpaiiy's  liability  only,  and 
the  Jury  returned  a  verdict  in  favor  of  the 
plaintiff  for  $600  against  the  railway  com- 
pany, and  Judgment  was  duly  entered  tbere- 
oa  From  this  Judgment  the  St  Lonla, 
Brownsville  &  Mexico  Ballway  Company 
alone  has  appealed. 

Appellee  has  filed  no  brief.  We  shall  there- 
fore dispose  of  the  issuea  aa  presented  by  the 
brief  of  appellant 

[1]  The  first  assigmnent  InsistB  that  the 
trial  court  erred  In  permitting  the  plaintiff 
to  testify  as  to  the  sum  expended  by  him  in 
constructing  his  said  house  in  1909,  because 
the  acts  of  defendant  of  which  complaint  Is 
made  did  not  occur  until  some  time  in  1912, 
about  three  years  after  said  house  was  built 
and  therefore  such  testimony  was  wholly  in- 
sufl[iclent  to  establish  the  market  value  of 
the  VTopeity  of  plaintiff  immediatdy  before, 
or  Immediately  after,  the  acts  Mnnplained  ot 

Plaintiff,  George  Great,  testifled: 

"I  have  a  five-room  two-story  frame  hoaae  I 
built  there  in  1909  after  the  July  storm.  I 
think  I  built  that  house  about  October,  1909. 
The  house  cost  me  $1,100.00;  it  is  weather 
boarded  outside  and  ceiled  and  papered  inside. 
*  *  *  I  did  have  my  house  painted,  bat  they 
have  thrown  oil  on  it  and  it  turned  black,  the 
color  of  oil  *  *  •  Thnt  is  my  home  where 
my  family  and  I  live.  I  have  a  wife  and  chil- 
dren." 

It  will  be  noted  that  the  assignment  In- 
sists only  that  the  testimony  complained  of 
is  insufiiclent  to  establish  the  market  value 
of  the  property  immediately  before  or  im- 
mediately after  the  acts  of  defendant  com- 
plained of,  and  not  that  the  testimony  Is  im- 
material and  irrelevant  to  the  Issues  being 
tried,  and  hence  the  last  question  is  not  pre- 
sented for  our  consideration.  However, 
whl)e  we  agree  with  appellant  that  such 
testimony  Is  not  sufficient  to  establish  the 
market  value  of  the  house  of  appellee  tm- 
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mediatel7  before  or  Inunediatdy  after  tlie 
acts  complained  of,  we  do  tblnk  such  teatl- 
mony  was  admissible,  when  considered  to- 
Setber  with  other  testimony,  hereinafter  set 
oat,  to  assist  the  Jnry  In  determining  the 
market  value  of  said  property  Immediately 
before  and  after  the  acts  complained  of,  and, 
80  b^evlng,  we  overrule  the  first  assign- 
ment. 

[2]  Assignments  Nos.  2  and  3  Insist  that 
the  trial  court  erred  In  admitting  the  testi- 
mraiy  of  the  witnesses  P.  T.  Swansey  and  C. 
M.  Maglll,  hereinafter  set  out,  because  the 
same  was  immaterial  and  irrelevant,  and 
does  not  show  or  tend  to  show  the  market 
value  of  platntUTs  property  Immediately 'be- 
fore or  immediately  after  the  acts  complain^ 
ed  of.    P.  T.  Swansey  testified: 

"I  Hve  in  Bay  City  •  •  •  and  have  been 
living  here  since  1901,  and  I  am  acqnainted  with 
property  values  in  Bay  City  to  some  extent, 
and  was  so  acquainted  in  the  fall  of  1012.  I 
am  acquainted  with  the  property  of  the  plain- 
tiff, George  Oreen,  down  at  the  Brownsville 
Bailroad  in  the  'south  end'  of  the  town  of  Bay 
City,  and  was  acquainted  with  the  value  of  the 
property  in  that  locality,  in  a  general  way,  in 
1912.  Yea ;  I  knew  the  market  value  of  prop- 
erty in  that  localitv  at  that  time,  am  I  bought 
and  sold  property  down  there.  •  *  *  George 
Green's  property  •  »  •  between  the  1st  of 
September  and  2l8t  of  December,  1012,  before 
the  switch  in  question  was  put  in  there,  that 
lot,  witliout  any  improvements,  I  tblnk  was 
worth  $2S0.  I  could  not  say  just  what  the 
house  on  that  lot  is  worth,  as  I  have  never  been 
inside  of  it,  and  only  know  it  from  the  out- 
side appearance,  but  I  should  judge  that  house, 
being  a  two-story  house,  and  if  it  is  ceiled  and 
papered  inside,  would  cost  somewhere  about 
$800  to  build.  I  have  worked  at  the  carpenter's 
trade  a  good  deal,  and  I  judge,  from  the  gen- 
eral outside  appearance  of  that  house  and  the 
cost  of  material  during  that  time  that  the  house 
was  built,  that  SSOO  would  be  a  fair  valuation 
of  the  cost  of  the  house  to  build  it,  including 
the  cost  of  lumber,  work,  and  everything.  I 
heard  George  Green  testify  regarding  the  loca- 
tion of  that  side  track  there,  and  am  acquainted 
with  it,  as  to  how  close  the  side  track  runs  to 
his  lot,  etc. ;  and,  in  view  of  the  conditions 
as  they  really  exist  down  there  now,  I  would 
not  hardly  want  that  property  at  any  price  at 
all.  By  reason  of  this  track  being  put  in  there, 
and  these  other  things,  I  think  that  Georffe 
Green's  property  has  depreciated  in  value  50 
per  cent  In  saying  that  this  property  has 
depreciated  in  value  about  50  per  cent.  I  had 
in  mind  the  fact  that  the  railroad  company 
parks  live  locomotives  to  the  number  of  two  or 
three  at  a  time  and  keeps  steam  up  in  them,  op- 
posite the  house,  which  en^es  emit  noxious 
odors  and  make  uncanny  noises." 

On  cross-examination  tlUs  witness  testified: 
"The  reason  I  stated  I  knew  the  value  of  this 

ElaintiS's  property  unimproved  was  because  I 
ave  bought  'and  sold  some  property  in  that 
vicinity,  bat  I  am  not  considered  a  real  estate 
man.  I  think  I  at  one  time  owned  an  inside 
lot  in  the  same  block,  just  two  lots  away  from 
the  plaintiff's.  •  •  •  Yes,  sir;  the  only 
transaction  that  I  had  down  there  at  all  near 
the  time  that  this  track  was  put  in  there  in  the 
fall  of  1012  was  the  lot  I  bought,  which  is  two 
lots  away  from  the  plaintitTs,  and  that  was  aft- 
er the  switch  was  put  in.  In  the  next  block 
north  of  the  one  in  question  I  owned  at  differ- 
ent  tunes  four   or   five   lots." 

O.  M.  MaglU  testified  that  the  valne  of 
plaintiff's  lot,  without  tlie  house,  before  the 


acts  complained  of,  was  aboat  $260,  and  th&t 
his  estimate  of  the  damage  by  reason  of  said 
acts  would  range  from  15  per  cent,  to  25 
per  cent  of  the  value  of  the  property.  We 
think  the  testimony  pertinent  and  material 
to  the  question  In  Issue,  and  therefore  over- 
rule said  assignments. 

[S,  4]  Assignment  No.  4  complains  of  the 
court's  charge,  which  reads  as  follows: 

"In  this  case  you  will  find  a  verdict  for  the  de- 
fendant Frank  Andrews,  receiver.  If  you  be- 
lieve from  the  evidence  that  tlie  plaintiffs  prop- 
erty is  rendered  less  valuable  by  reason  of  the 
construction  and  operation  of  the  defendant  SL 
Louis,  Brownsville  &  Mexico  Railway  Com- 
pany's switch  over,  across,  and  upon  First 
street,  or  near  plaintiff's  said  property,  or  that 
by  the  engines  of  defendant  St.  Ix>ni8,  Browns- 
ville &  Mexico  Railway  Company,  being  parked 
on  said  switch,  at  or  near  plaintiS's  property,  as 
alleged  in  plaintiS's  petition,  or  by  both,  you 
should  find  for  the  plaintiff  and  assess  him  such 
an  amount  of  damage  as  you  may  believe  from 
the  evidence  will  compensate  him  for  such  de- 
preciation, if  any,  in  value  of  said  property  be- 
fore and  after  the  construction  of  defendant 
St.  Louis,  Brownsville  &  Mexico  Railway  Com- 
pany's switch,  or  parking  of  said  defendant's 
engines,  or  both,  caused  by  the  same.  The 
measure  of  plaintiff's  damage,  if  any  he  has 
sustained,  is  the  difference  between  the  market 
value  of  plaintifTs  property  before  the  acts  com- 
plained of  by  the  plaintiff  and  the  market  value 
of  the  same  after  said  acts." 

Ai^ellant's  contention  is:  First.  That  the 
court  should  have  limited  the  Inquiry  of  the 
Jnry  as  to  what  damages  resulted  to  plaln- 
tiCTs  property,  if  any,  by  such  acts  complain- 
ed of,  as  occurred  prior  to  July  6,  1013,  at 
whleii  time  Its  properties  and  the  operation 
of  its  railroad  were  placed  In  the  hands  and 
under  the  control  and  management  of  Frank 
Andrews  as  receiver;  that  such  charge  does 
not  so  limit  such  Inquiry,  but  it  permitted 
the  Jury  to  assess  such  damages  as  occurred 
after  July  5,  1913,  if  any,  against  appellant. 
Second.  That  such  charge  was  Insufficient  up- 
on the  question  of  what  constituted  market 
value,  or  the  method  of  determining  the 
same. 

In  plaintiff's  petition  it  Is  alleged  as  fol- 
lows: 

"That  both  of  said  defendants  (the  railway 
company  and  Frank  Andrews,  receiver)  con- 
stantly used,  and  do  now  use,  said  side  track  as 
a  place  to  park  their  locomotives  at  night,  and 
do  park  or  bed  live  locomotives,  as  many  as 
two  or  three  at  a  time,  upon  said  track  in  close 
proximity  to  plaintiff's  said  residence,  and  allow 
them  to  stand  at  such  place  all  night,  at  times, 
and  the  said  locomotives,  being  oil  burners,  make 
disagreeable  noises  in  blowing  the  oil,  which 
keeps  the  fire  alive,  and  the  said  burning  oil 
creates  noxious  odors,  and  creates  offensive 
smells,  and  the  engines  eject  oil  into  pliiintiff's 
yard  and  against  his  house,  staining  and  dig- 
ngnring  It;  and  the  vibrations  of  said  locomo- 
tives cause  plaintiff's  said  house  to  vibrate  vio- 
lently at  times,  and  on  occasions  to  the  extent  of 
causing  his  dishes  to  fall  from  bis  table  and 
be  broken,  and  even  jarring  loose  the  shingles 
upon  the  roof  of  his  dwellihg  house,  to  the  ex- 
tent of  causing  the  same  to  leak  whenever  it 
rains  thereon:  and  has  even  caused  the  paper 
upon  the  walls  of  his  said  house  to  crack— all 
of  which  things  and  acts  were  and  are  In  viola- 
tion of  plaintiff's  rights  and  a  virtual  destruc- 
tion of  his  property  without  oompensatiou,  to 
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hia  (Treat  damage  In  the  further  sum  of  one 
thousand  dollars.  That  such  use  of  said  street 
has  rendered,  and  does  render,  plaintiff's  said 
property  uninhabitable  as  a  home,  and  has 
depreciated  the  value  thereof  at  least  one-half 
of  such  value  it  bad  before  the  acts  complained 
of  were  committed." 

The  defendant  railway  company  specially 
denied  that  it  has  used  said  side  track  as  a 
place  to  park  engines  since  July  5,  1913, 
same  being  the  date  on  which  Frank  Andrews 
took  posaesdon,  control,  and  managem«it 
of  all  of  its  properties,  as  receiver. 

The  plaintiff  testified  that  he  filed  this 
suit  on  the  DtU  day  of  March,  1914;  that 
he  alleges  in  bis  petition — 

"tliat  the  defendants,  since  1912,  have  used  that 
side  track  opposite  my  house  and  contiguous 
to  my  lot  to  park  live  locomotives  on  at  night, 
as  many  as  two  or  three  at  the  time.  •  •  • 
likey  have  been  standing  there,  aa  near  as  1 
can  get  at  it,  eight  or  nine  months.  *  *  • 
They  stand  so  close  to  my  house  that  I  can  come 
out  of  my  house  •  *  *  aud  sweejp  the  en- 
gines off  with  a  broom ;  on  one  occasion  an  en- 
gine came  in  there  and  squirted  hot  water  on 
my  gallery.  Those  locomotives  burn  oil,  and  fire 
is  kept  up  in  tliem,  and  they  make  disagreeable 
noises  and  smell,  and  sometimes  the  oil  runs 
down  inside  my  yard,  and  stands  in  puddles 
there;  early  in  the  morning  and  at  other  times 
the  burning  oil  is  offensive  to  the  smell ;  they 
throw  oil  up  against  my  house  and  in  the  morn- 
ing when  they  steam  up  they  shoot  oil  and  wa- 
ter in  my  yard  and  kill  all  my  flowers.  •  •  • 
I  did  nave  m^  house  painted,  but  they  have 
thrown  oil  on  it,  and  it  turned  bladt — the  color 
of  the  oil."    • 

He  also  testified  that  vlbratioius  from  the 
engines  makes  his  bouse  tremble  and  shakes 
the  glaua  out  of  his  windows;  that  ever 
since  July  8,  1913,  locomotives  have  been 
parked  on  the  side  track  opposite  his  house 
continuously ;  "  *  •  •  that  every  time  an 
engine  comes  in  it  Is  tied  up  on  this  side 
track  for  the  night."  It  Is  admitted  that 
Frank  Andrews  was  appointed  receiver  of 
the  defendant  railway  company  oa  the  5th 
day  of  July,  1913. 

After  bearing  the  pleadings  of  the  parties 
read,  and  the  testimony  adduced,  the  trial 
court  directed  a  verdict  for  the  receiver, 
Frank  Andrews. 

From  the  pleading  and  testimony  we  reach 
the  conclusion  that  it  is  entirely  possible 
and  probable  that  under  the  charge  of  the 
court  complained  of  Uie  jury  considered  such 
acts  pleaded  and  testified  to,  as  set  out 
above,  which  occurred  after  Frank  Andrews 
was  appointed  receiver,  and  therefore  such 
charge  constitutes  affirmative  error,  as  no 
recovery  can  be  had  agaiu.st  the  railway  com- 
pany for  damages  suffered  by  plaintiff  after 
Its  properties  passed  into  the  hands  and  con- 
trol of  Frank  Andrews,  receiver.  Such  acts 
as  caused  plaintiff's  house  to  leak,  the  win- 
dow glass  to  fall  from  the  windows,  the  pa- 
per on  the  wails  of  the  house  to  crack,  the 
paint  on  the  walls  of  the  house  to  become  dis- 
colored, and  the  killing  of  plaintiff's  flowers 
by  oil  thrown  on  them,  are  such  acts,  as  are 
alleged  and  proven,  which  tend  to  diminish 
the  permaseiri;  value  of  plaintiff's  property,. 


and  as  such  acts  are  alleged  and  proven  to  be 
the  ]<^nt  acts  of  the  receiver  and  said  rail- 
way company,  and  as  the  trial  court  in- 
structed a  verdict  for  the  receiver,  as  the 
charge  complained  of  does  not  limit  the  lia- 
bility of  the  railway  company  to  such  dam- 
ages as  occurred  prior  to  the  appointment  of 
said  receiver,  we  are  of  the  opinion  that  it 
cannot  be  said  that  said  charge  did  not  prob- 
ably injure  appellant  St  Louis,  Browns- 
ville &  Mexico  Railway  Co.  v.  Dawson,  174 
S.  W.  850,  and  authorities  there  dted. 

We  overrule  appellant's  complaint  to  the 
second  paragraph  at  the  charge  complained 
of.  If  the  definition  of  the  measure  of  dam- 
ages given  by  the  court  was  not  tetdinically 
correct,  and  the  appellant  desired  a  fuller 
definition,  he  should  have  made  a  request 
therefor  by  special  charge,  and  his  failure  to 
do  so  renders  his  complaint  unt^iable. 

[5]  The  substance  of  assignments  Nos.  5 
and  6  Is  that  the  evidence  is  not  auffldent  to 
support  the  verdict  and  judgment.  We  think 
the  evidence,  which  we  have  hereinbefore 
set  out,  amply  supports  the  verdict  and  Judg- 
ment, and  therefore  we  overrule  said  assign- 
ments. We  have  also  considered  appellant's 
seventh  assignment  and  overrule  the  same. 

[8]  The  eighth  assignment  is  as  follows: 

"The  court  erred  in  permitting  the  attorney 
for  the  plaintiff,  in  his  closing  argument  over 
the  objection  of  the  defendant,  to  use  the  fol- 
lowing language:  'Gentlemen,  yon  know  that 
the  statement  of  counsel  that  there  was  no  evi- 
dence that  authorized  the  jury  to  return  a  ver- 
dict for  the  plaintiff  is  not  well  founded,  be- 
cause it  filed  a  motion  asking  the  court  to  in- 
struct a  verdict  for  the  defendant,  which  was 
overruled,  and  the  court  e^^dently  was  of  the 
opinion  that  there  was  suflicient  evidence  to  jus- 
tify a  verdict,  or  he  would  have  granted  the  mo- 
tion ;  and  if  the  court  thinks  so,  you  are  Iwund 
to  think  so.' " 

[7]  The  argument  complained  of  by  this 
assignment  was  improper,  and  should  not 
have  been  made.  The  fact  that  counsel  for 
appellant  moved  the  court  for  an  instructed 
verdict,  and  that  the  court  refused  same, 
was  not  a  matter  which  the  jury  could  prop- 
erly consider  In  reaching  its  verdict  If 
there  was  anything  said  or  done  by  the  trial 
Judge  in  making  his  ruling  in  the  presence 
of  the  Jury  which  was  calculated  to  Infiuence 
the  Jury  in  reaching  its  verdict  against  ap- 
pellant, as  counsel  in  bis  argument  assumes 
he  did,  such  statement  or  act  would  consti- 
tute error,  and  it  follows  that  counsel's  argu- 
ment to  the  Jury  as  to  the  fact  that  the  court 
overruled  appellant's  motion  for  a  verdict 
was  also  error.  He  evidently  beUeved  such 
argument  would  infiuence  the  Jury,  ot  be 
would  not  have  made  It 

[t,  •]  As  to  whether  the  evidence  calliHl 
for  a  verdict  in  favor  of  appellee  was  a  ques- 
tion for  the  Jury  to  determine  under  prc^Dcr 
instructions,  and  counsel  should  not  have 
told  the  Jury  that  the  court  thought  that  a 
verdict  should  be  rendered  for  aK)ellee.  Wo 
think  the  language  used  by  counsel  must  be 
80  construed.    But  if  this  wbs  tbfi  only  error 
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presented  we  would  not  reverse  the  Judgment 
on  that  alone,  as  we  think,  under  the  facts 
proven,  the  jury  coold  not  have  found  in  fa- 
vor of  aiq;iellant.  And  we  cannot  see  that 
such  an  argument  was  calculated  to  Increase 
the  amount  found  by  the  Jury. 

[18]  The  ninth  assignment  insists  that  the 
Judgment  rendered  is  erroneous  In  that  it  au- 
thorizes the  issuance  of  execution  against 
the  property  of  appellant,  although  such 
Judgment  contains  the  farther  clause  as  fol- 
lows: 

"But  *  *  *  no  execution  Bhall  be  levied 
upon  the  property  of  said  railway  company 
while  in  the  hands  of  said  receiver." 

This  may  be  technical  error,  but  not  cause 
for  reversal  of  the  Judgment,  because  if  there 
was  no  other  error  demanding  a  reversal  of 
the  Judgment  rendered,  the  error  here  com- 
plained of  could  be  corrected  by  this  court 

[11]  Any  Judgment  which  the  plaintiff  may 
recover  against  the  defendant  railway  com- 
pany while  its  properties  are  In  the  hands 
of  said  receiver  should  be  presented  by  the 
plaintiif  to  the  court  in  which  the  receiver- 
ship is  pending,  as  evidence  of  bis  claim, 
and  for  approval  and  payment. 

For  the  errors  pointed  out,  the  Judgment  of 
the  trial  court  Is  reversed,  and  the  cause  re- 
manded. 


COMMONWSAI/TH  INS.  00.  OF  NBW 
TOBK  V.  FINHOOLB.     (No.  7048.)  • 

(CSourt  of  Civil  Appeals  of  Texas.    Galveston. 

Jan.  IS,  1016.    Behearing  Denied 

Feb.  10,  1916.) 

1.  Statutes  ®=>113  —  TnxB  —  Constitu- 
tion autt. 

Acts  33d  Leg.  c.  106  (Vernon's  Sayles' 
Ann.  Civ.  St  1914,  arts.  4874a,  4874b),  entitled 
"An  act  tx>  prevent  fire  insarance  companies 
from  avoiding  liability  for  loss  and  damage  to 
personal  property  under  technical  and  immate- 
rial provisions  of  the  policy  or  contract  of  in- 
sarance where  the  act  breaching  such  provision 
has  not  contributed  to  bring  about  the  loss  and 
declaring  an  emergency,"  providing  that  no 
breach  by  the  insured  of  any  of  the  provisions 
of  any  nre  insurance  policy  upon  personalty 
shall  render  void  the  policy  or  constitute  a  de- 
fense to  a  suit  for  loss  thereon,  unless  such 
breach  contributed  to  bring  about  the  destruc- 
tion of  the  property,  is  not  violative  of  Ccmst 
art  3,  S  35,  providing  that  no  bill  shall  contain 
more  than  one  subject,  expressed  in  its  title. 

[Eld.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |{  141-144;    Dec.  Dig.  «=>113.] 

2.  COHBTITUTIONAI,  LAW  «=348  —  CONBTITO- 
TIONAUIT— CONSIBUOTION  IN  FaVOB  Or. 

It  is  the  duty  of  the  court  to  ascertain  the 
intention  of  the  Legislature  in  enacting  a  stat- 
ute whose  constitutionality  is  in  question,  and 
to  sustain  the  law  if  it  can  be  done  by  fair 
construction. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  J  46;  Dec.  Dig.  <8=>48; 
Statutes,  Cent  Dig.  §  66.] 

S.  Statutbo  «=»211  —  C«N8TBT;onoN— TlTLK. 
In  construing  a  statute,  it  is  permissible 
to  refer  to  the  caption  for  explanation,  and  it  is 
equally  permissible,  in  the  construction  of  the 
caption,  to  refer  to  the  body  of  the  act. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  |  288;    Dec.  Dig.  <8=211.] 


4.  Statdtbb  «s»10&— Tmjs  or  Aors— CoH- 
STirnnoNAL  Provision — Constbuction. 

Const  art  3,  {  35,  providing  that  no  bill 
shall  contain  more  titan  one  subject,  expressed 
in  its  title,  should  be  construed  liberally  rather 
than  to  embarrass  legislation  by  a  strict  con- 
struction unnecessary  to  the  accomplishment  of 
the  beneficial  purposes  of  the  provision. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
(3ent  Dig.  §S  117,  118;    Dec.  Dig.  <S=»10e.] 

5.  INBUBANOB  «=>383— FiBE  iNSaBANCB— lU- 

matebial  Bbeach  of  Policy— Statutb. 
Under  Acts  33d  Leg.  c.  105  (Vernon's 
Sayles'  Ann.  Civ.  St  1014,  arts.  4874b,  4874b) 
providing  tlmt  no  breach  by  the  insnred  of  any 
of  the  provisions  of  any  fire  insurance  policy 
upon  personalty  shall  render  void  the  policy  or 
constitute  a  defense  to  a  suit  for  loss  unless 
such  breach  'contributed  to  bring  about  the  de- 
struction of  the  property,  a  policy  of  fire  in- 
surance on  personalty,  providing  that  the  keep- 
ing of  gasoline  on  the  premises  should  avoid 
the  policy,  and  that  an  act  increasing  the  hazard 
by  means  in  the  contrcd.  of  linowledge  of  the 
insured  should  do  so  likewise,  was  not  avoided, 
and  insured's  recovery  thereon  was  not  prevent- 
ed, by  his  keeping  gasoline  on  the  premises 
where  such  breach  did  not  contribute  to  bring 
about  the  destruction  of  the  proport?. 

[Sid.  Note.— For  other  cases,  see  Insurance, 
C:ent  Dig.  Si  842-846;    Dec.  Dig.  <S=>333.] 

6.  iNStntANOB  «S3836  —  Fnn  Irbubahob  — 
Bbbaoh  0*  Policy— Statute. 

Such  provision  has  no  application  to  per- 
mit the  insured,  who  has  broken  the  stipulation 
of  his  policy  insuring  his  stock  of  goods  that 
he  should  keep  books,  etc,  in  an  iron  fireproof 
safe,  to  recover  on  the  pohcy,  although  the  fail- 
are  to  keep  the  boolu  did  not  contribute  to 
bring  about  the  destruction  of  the  property, 
since  the  statute  was  passed  to  prevent  insur- 
ance companies  from  escaping  liai^ty  on  the 
ground  that  insured  had  violated  the  policy  only 
where  the  breach  could  have,  but  in  fact  did  not, 
contribute  to  bring  about  the  loss. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §f  852,  863;    Dea  Dig.  <8s>335.] 

7.  INSDBANCE  *=9335— FiBB  Inbubanob— Ma- 
TKBiAL  Brxaoh  or  POUCY. 

Insured's  failure  to  substantially  comply 
with  the  provision  of  a  fire  insurance  policy  by 
not  keeping  bis  books  in  a  fireproof  safe  wiU  de- 
feat his  recovery  on  the  policy;  the  provision 
being  material 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  EKg.  »  852,  853;    Dec.  Dig.  <S=»S35.] 

8.  Appeal  and  Bbbob  ^s3268  —  Review  — 

FiNDINOB. 

Where  the  trial  oonrt  found  that  a  matter* 
of  fact  was  proved  by  the  undisputed  evidence, 
and  so  instructed  the  jury,  and  the  party  to 
whom  the  finding  was  adverse  did  not  except 
thereto,  or  assign  error  thereon,  the  Court  of 
Appeals  cannot  look  into  the  statement  of  facts 
to  ascertain  what  facts  were  brought  forward 
upon  the  issue. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f|  1596-1604,  1606;  Dec. 
Dig.  «=5268.] 

9.  Tbial  ®='256—lNarBUonons— Bequests. 

In  an  action  on  a  fire  policy  covering  house- 
hold goods,  the  court's  charge,  directing  the  jury 
to  ascertain  the  value  Of  the  goods,  instMtd  of 
the  actual  cash  value,  as  provided  in  the  policy, 
being  correct  so  far  as  it  went  was  not  re- 
versible error  in  the  absence  of  a  request  for  a 
special  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  U  628-641 ;   Dec.  Dig.  «s»256.] 
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Appeal  from  District  Court,  Harris  Coon- 
ty;   Wm.  Masterson,  Judge. 

Action  bj-  B.  Flnegold  against  the  C!ommon- 
wealth  Insurance  Company  of  New  York. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed  In  part  and  reversed  and 
rendered  in  part 

Dannenbaum  ft  Taub,  of  Houston,  for  ap- 
pellant Atkinson,  Graham  ft  Atkinson,  of 
Houston,  for  appellee. 

McMBANS,  J.  October  6,  1913,  appellant, 
Commonwealth  Insurance  Company  of  New 
York,  issued  to  the  appellee,  B.  Flnegold,  a 
policy  of  fire  Insurance  for  the  total  sum  of 
$1,300,  divided  as  follows :  $600  on  a  stock  of 
goods,  wares,  and  merchandise;  $200  on 
store  furniture  and  fixtures;  and  $500  on 
household  goods,  furniture,  wearing  apparel, 
etc.  On  October  27,  1913,  the  property  Insur- 
ed was  destroyed  by  fire,  and  Flnegold 
brought  this  suit  against  the  Insurance  com- 
pany to  recover  the  amount  for  which  the 
property  was  Insured.  Defendant  answered, 
pleading  the  violation  by  plaintiff  of  the  rec- 
ord warranty  clause  of  the  policy  and  certain 
other  clauses,  warranties,  and  conditions. 
The  case  was  submitted  to  a  Jury  upon  spe- 
cial Issues,  and  upon  return  of  their  verdict 
a  Judgment  was  entered  by  the  court  thereon 
in  favor  of  the  pUintlff  for  $1,300,  the  fnU 
amount  of  the  policy.  From  this  Judgment 
the  defendant  has  appealed. 

The  "record  warranty  clause"  provides 
that  the  assured  will  make  and  prepare  in 
the  regular  course  of  business,  after  the  date 
of  the  policy,  a  set  of  books,  which  shall 
clearly  and  plainly  present  a  complete  rec- 
ord of  business  transacted.  Including  all  pur- 
chases, sales,  and  shipments,  both  for  cash 
and  on  credit,  and  will  preserve  all  inven- 
tories of  stock  taken  daring  the  current  year, 
and  those  taken  during  the  preceding  year, 
and  keep  and  preserve  all  books  showing  a 
record  of  business  transacted  during  the  cur- 
rent and  preceding  year,  and  to  keep  and  pre- 
serve all  inventories  taken  after  the  issuance 
of  the  policy  and  all  books  made  and  prepar- 
'ed  subsequently  to  the  Issuance  of  the  policy, 
showing  a  record  of  business  transacted,  and 
further  provides  that  said  books  and  Inven- 
tories and  each  of  same  shall  be  by  the  as- 
sured kept  securely  locked  In  a  Ateptoot  safe 
at  night,  and  at  all  times  when  the  building 
mentioned  in  the  policy  is  not  actually  open- 
ed for  business,  etc.;  and  provides  further 
that  the  failure  of  the  assured  to  comply 
with  any  of  such  requirements  shall  render 
the  policy  void.  It  is  provided  In  the  policy 
that  the  entire  policy  shall  be  void  in  case 
of  any  false  swearing  by  the  assured  touch- 
ing any  matter  relating  to  the  insurance  or 
the  subject  thereof,  whether  before  or  after 
the  loss,  or  if  the  hazard  be  increased,  by 
any  means  within  the  control  or  knowledge 
of  the  insured,  or  if,  any  usage  or  custom  of 
trade  to  the  contrary  notwithstanding,  there 


be  kept,  used,  or  allowed  on  tlie  premises 
mentioned  in  the  policy  any  gasoline.  It  is 
further  provided  in  the  policy  that  in  case  al 
loss  by  fire  the  insured  should  fnmish  to  the 
insurer  proof  of  loss  within  00  days  from  the 
date  of  the  fire.  The  court  tnstmcted  the 
jury  in  part  as  follows: 

"Yon  are  instructed  that  said  policy  of  io- 
surance  introduced  in  evidence  before  joo  con- 
taina  the  following  provisions,  among  othen: 
That  gasoline  should  not  be  kept  on  the  premiMi 
of  the  insured,  also,  that  the  insured  should  keep 
the  books  and  records  in  an  iron  safe,  and  that 
in  case  of  loss  by  fire  the  insured  shonld  fnr- 
nish  to  defendant  proof  of  loss  within  90  iajt 
from  the  date  of  said  fire. 

"You  are  further  instmcted  that  the  ondii- 
puted  evidence  in  this  case  shows  that  each  of 
said  provisions  of  said  poUcy  have  not  bees 
complied  with,  but  have  been  Ti<dated  by  the 
plaintiff. 

"In  this  connection,  however,  you  are  fnrtlier 
Instructed  that  no  breach  or  violatioii  br  the  in- 
sured of  any  of  the  warranties,  condition,  or 
provisions  of  any  fire  insurance  policy  upon  pn- 
■onal  property  shall  render  void  the  policy,  or 
constitute  a  defense  to  the  suit  for  loss  thereoiL 
unless  such  breach  or  violation  contributed  tu 
bring  abont  the  destruction  of  the  property." 

The  court  then  submitted  to  the  Jury,  in 
the  form  of  Interrogatories,  the  followins 
special  issues,  among  others : 

"Did  the  foilure  upon  the  part  of  plaintiff  to 
keep  his  books  and  records  in  an  iron  safe,  is 
provided  in  said  policy,  contribute  to  bring 
about  the  destruction  of  said  goods? 

"Did  the  plaintiff's  iM^acb  of  said  policy  in 
keeping  gasoline  on  said  premises  contribute  to 
bring  about  the  destruction  of  said  g(x>ds? 

"Did  the  failure  of  plaintiff  to  furnish  the  de- 
fendant with  proof  of  loss  within  90  days  from 
date  of  the  fire  contribute  to  bring  aboot  the 
destruction  of  said  goods?" 

To  each  of  said  issues  the  Jury  replied  hi 
the  negative.  The  appellee  does  not,  by  an; 
cross-assignment  question  the  finding  of  the 
court  to  the  effect  that  each  of  the  provisions 
of  the  policy  above  stated  had  been  breacheil 
by  the  plaintiff. 

We  shall  not  discuss  appellant's  assign- 
ments of  error  In  detail,  but  will  undertake, 
in  a  general  way,  to  dispose  of  aU  the  ques- 
tions presented  In  its  brief. 

[1]  It  is  contended  by  appellant  that  chap- 
ter 105  of  the  Acts  of  1913  (Vernon's  Sayles' 
Ann.  Civ.  St  1914,  arts.  4874a,  4874b)  is  un- 
constitutlonaL  Tlie  act,  in  Its  entirety,  is  as 
follows: 

"An  act  to  prevent  fire  insurance  companiei 
from  avoiding  liability  for  loss  and  dama^ 
to  personal  property  under  technical  aod 
immaterial  provisions  of  the  pohcy  or  con- 
tract of  insurance  where  the  act  breaching 
such  provision  has  not  contribated  to  brinf 
about  the  loss,  and  declaring  an  emergency. 
"Be  it  enacted  by  the  Legislature  of  the  state 
of  Texas: 

"Seetion  1.  That  no  breach  or  violatioD  by  tbt 
insured  of  any  of  the  warranties,  conditions  or 
provisions  of  any  fire  insurance  policy,  contract 
of  insurance,  or  application  therefor,  upon  per- 
sonal property,  shall  render  void  the  policy  it 
contract,  or  constitute  a  defense  to  a  suit  for 
loss  thereon,  unless  such  breach  or  violation  con- 
tributed to  bring  about  the  destruction  of  th« 
property. 

"Sec.  2.  That  the  provisions  hereof  shall 
in  no  way  afCect  or  repeal  the  provisioiia  of 
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nrtide  4874  of  the  Revised  Civil  Statntes  of 
1011  in  so  far  as  tlie  same  relates  to  fire  in- 
siirpDce  policips  upon  real  or  mixed  property. 

"Sec  8.  Whweas,  under  the  exfstiiis  laws,  In- 
surance policies  and  contracts  may  l>e  defeated 
ui>on  purely  technical  provisions  and  defenses 
that  in  no  way  affect  the  merits  of  the  claim 
against  the  insurance  company,  and  snch  de- 
fenses have  been  upheld  to  the  ertent  of  making 
it  almost  impossible  for  an  insurance  policy  up- 
on personal  property  to  be  coUectea  by  suit, 
creates  an  emergency,"  etc. 

The  conteutlon  is  tliat  the  act  is  violative 
of  Kction  36,  art  8,  of  tlie  Oonatltvtion  of 
Texas,  because  the  title  of  the  act  make^  the 
act  apply  only  to  "tecbnical  and  Immaterial 
provisions"  of  fire  Insurauoe  policies,  and 
that  the  body  tbereof  makes  the  act  BlPP^  to 
"any  of  the  warranties,  conditions  or  provl- 
sloBs  of  any  fire  Insurance  policy,  contract 
of  insurance  or  application  therefor,"  and 
that  the  title  of  said  act  is  thereby  enlarged 
beyond  the  subject  stated  in  the  caption  so  as 
to  permit  the  embodying  in  the  act  of  a  sub- 
ject beyond  the  title.  The  constitutional  pro- 
vision referred  to  Is  as  follows: 

"No  bill  *  *  *  shall  contain  more  than  one 
subject,  which  shall  be  expressed  in  its 
title.    ♦    •    •" 

[2-4]  It  is  the  duty  of  the  court  to  ascer- 
tain the  IntNitlon  of  tbe  Leglfttature  In  en- 
acting the  law  under  consideration,  and  to 
sustain  the  law  if  it  can  be  done  by  fair 
constructioii.  The  caption  la  a  part  of  the 
law,  and  is  giT«i  tbe  same  effect  as  if  it  were 
In  fhe  body  of  the  bill.  Missouri,  etc.,  Ry. 
Co.  v.  Mahaftey,  105  Tex.  304,  ISO  S.  W.  883. 
It  is  always  proper,  in  the  construction  of  a 
law,  to  refer  to  the  caption  for  explanation, 
and  it  is  equally  pemUsslble  In  tbe  con- 
struction of  tbe  caption  to  refer  to  the  body 
of  tbe  act  City  of  AusUn  y.  McCall,  96 
Tex.  575,  68  8.  W.  T9L  Tbe  rule  for  constra- 
ing  tbe  provision  of  the  Constitution  under 
consideration,  as  stated  In  Morris  v.  Gnssett, 
02  Tex.  741,  and  approved  in  City  of  Austin 
V.  McCall,  supra,  is: 

*^n>e  tendency  of  the  decisions  is  to  construe 
tbe  constitutional  provision  on  this  subject  lib- 
erally 'rather  than  to  embarrass  legislation  by 
a  construction  whose  strictness  is  unnecessary 
to  the  accomplishment  of  the  beneficial  purposes 
for  whidi  it  was  adopted.' " 

The  caption  and  the  body  of  tbe  act  mani- 
fest tbe  same  intent  and  purpose  of  tbe  Leg- 
islature, in  that  both  have  the  same  purpose 
to  prevent  lire  insurance  companies  from 
avoiding  liability  for  loss  or  damage  to  per- 
sonal property  by  fire  where  tbe  violation  by 
tbe  Insured  of  a  provision  of  the  policy  does 
not  contribute  to  bring  about  tbe  destruction 
of  tlie  insured  property.  Tbe  only  difference 
in  the  terms  used  in  tbe  caption  and  in  the 
body  of  tbe  act  Is  that  in  tbe  former  insur- 
ance ccHnpanles  are  forbidden  to  take  advan- 
tage of  a  breech  of  any  "technical  and  Im- 
material provisions,"  where  the  breach  did 
not  contribute  to  bring  about  the  loss,  and  In 
the  latter  they  are  forbidden  to  take  ad- 


vantage of  a  bceach  of  any  warranties,  «»- 
ditions,  or  provisions  wblcdi  does  not  contrib- 
ute to  bring  about  tbe  destruction  of  the  in- 
sured pr(^)erty.  If  It  Is  permlssble  to  look  to 
tbe  body  of  tbe  act  In  aid  of  the  construction 
of  the  caption,  we  must  conclude  tiiat  the 
"technical  and  Immaterial  provisions"  there 
referred  to  mean,  and  intended  to  mean  such 
provisions  of  the  poUcy,  whether  warranties 
or  condttiona,  that;  though  being  breached  by 
the  Insured,  did  not  contribute  to  bring  about 
tbe  loss ;  and  if  we  look  to  tbe  caption  In  aid 
of  the  construction  of  the  body  of  the  act,  then 
we  nrost  conclude  that  tbe  warranties,  con- 
ditions, or  provisions  of  a  policy,  tbe  ibreadi 
of  which  did  not  contribute  to  bring  about 
tbe  destruction  of  the  property,  are  tech- 
nical and  iaimaterlal  provisions  of  the  policy. 
Only  the  gMieral  or  ultimate  object  is  requir- 
ed to  be  stated  In  the  caption,  and  not  the 
details  by  which  the  object  is  to  be  attained. 
Any  provision  calculated  to  carry  tbe  declar- 
ed object  Into  effect  Is  unobjectionable,  al- 
though not  specifically  Indicated  In  the  title. 
JiAnson  V.  Martin,  75  Tex.  40,  12  S.  W.  321; 
Dooppenschmldt  v.  Railway,  100  Tex.  535, 
101  S.  W.  1080.  We  think  that  tbe  title  of 
the  act  fairly  gives  reasonable  notice  of  the 
subject-matter  of  the  statute,  and  that  it 
meets  tbe  requirement  of  section  35  of  article 
S,  of  the  Oonstltution,  and  that  the  act  is  val- 
id. 

[E]  The  court  having  found  as  a  tact,  and 
having  so  instructed  tbe  jury,  that  the  keep- 
ing of  gasoline  on  the  insured  premises  was 
a  breach  of  tbe  contract  of  insurance  by  the 
assiued,  and  the  jury  having  found  that 
such  breach  did  not  contribute  to  bringing 
about  the  destruction  of  the  insured  proper- 
ty, it  was  not  error  to  refuse  to  grant  the 
appellant's  motion  for  a  new  trial,  based  up- 
(mtha  contention  that  tbe  keeping  of  tbe  gas- 
oline avoided  the  policy,  because  in  contra- 
vention of  said  provision,  and  because  the 
keeping  of  the  gasoline  was  such  an  act  on 
tbe  pert  of  the  aiwellee  as  increased  tbe 
hazard  by  "means  In  tbe  control  or  knowl- 
edge of  tbe  Insured."  No  assignment  of  er- 
ror Is  presented  by  the  appellant  assailing 
the  finding  of  the  Jury  In  this  regard. 

Under  tbe  act  above  quoted  we  think  that 
the  provision  as  to  keeping  of  gasoline,  the 
breach  of  which  did  not  ccmtrlbute  to  bring 
about  the  destruction  of  the  property,  was 
technical  and  immaterial,  and  that  the  stat- 
ute bad  for  its  object  the  denial  of  such  a  de- 
fense to  the  insurer  as  a  means  of  escaping 
UablUty. 

[I,  7]  But  Quite  a  different  question  Is  pre- 
sented, we  think,  as  to  tbe  Iron-safe  clause. 
The  statute,  we  think,  has  reference  to  only 
those  warranties  and  provisions  In  policies, 
the  breach  of  wbidi  miglit  have  contributed 
to  bring  about  the  loss,  but  which  in  fact 
did  not,  and  was  passed,  we  think,  with  the 
sole  purpose  of  preventing  insurance  com- 
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panics  from  escaping  liability  for  the  viola- 
tion of  a  provision  of  tlie  policy  where  the 
breach  conld  have,  but  In  fact  did  not,  con- 
tribute to  bring  about  the  destruction  of  the 
insured  property.  In  regard  to  other  war- 
ranties or  conditioDB  in  the  policy,  the  viola- 
tion of  which  conld  not  have  contributed  to 
bring  about  the  losa,  such,  for  instance,  as 
ttie  ir<»i-Bafe  cUtnse,  the  statute  does  not  ap- 
ply. It  seems  to  be  well  settled  that  snch 
a  provlai<m  in  a  i)olicy  is  material,  and  that 
a  failure  on  the  part  of  the  assnred  to  anb- 
stantially  comply  therewith  wUI  defeat  a  re- 
covery. Assurance  Company  v.  Kemendo,  9i 
Tex.  8T1,  60  S.  W.  681;  Insurance  Oo.  v.  Will- 
cock,  29  S.  W.  219;  Insurance  Go.  v.  Center, 
33  S.  W.  655;  Couch  v.  Insurance  Co.,  32 
Tei.  Oiv.  App.  1A,  73  S.  W.  107T.  The  iron- 
safe  clause  in  the  policy  under  consideration 
applied,  however,  only  to  the  stock  of  goods, 
wares,  and  merchandise,  which  were  insured 
for  the  sum  of  $600.  The  court,  having 
found  from  the  undisputed  evidence  that  the 
appellee  had  violated  the  iron-safe  clause, 
should  have  directed  a  verdict  against  plain- 
tiir  for  the  amount  for  which  the  stock  of 
goods  were  insured. 

[S]  Appellee  in  hla  brief  insists,  however, 
that  the  evidence  sufficiently  shows  that  he 
complied  with  the  ir<m-6afe  clause.  But,  the 
court  havlstg  found  that  the  violation  of  that 
clause  was  proved  by  the  undisputed  evi- 
dence and  BO  instructed  the  Jury,  and  the  ap- 
pellee not  having  excepted  to  such  finding, 
nor  assigned  error  thereon,  we  are  not  au- 
thorized to  look  Into  the  statement  of  facts 
to  ascertain  what  facts  were  adduced  upon 
this  issue.  Buster  v.  Warrai,  85  Tex.  Oiv. 
App.  644,  80  8.  W.  1068 ;  Drake  v.  Davidson, 
28  Tex.  Civ.  App.  184,  66  a  W.  889. 

We  are  of  the  oplnioa  that  the  evidence 
was  not  eoffldent  to  raise  any  Issue  of  false 
swearing  by  the  assured,  "tonching  any  mat- 
ter relating  to  the  Insurance  or  the  subject 
thereof,"  and  that  the  court  pvtiperly  cefused 
to  submit  that  issue  to  the  Jury. 

[t]  We  are  also  of  the  opinion  that  the 
court  did  not  commit  reversible  error  in  di- 
recting the  Jury  to  ascertain  the  value  of 
plaintiff's  household  goods,  instead  of  the 
"actual  cash  value,"  as  provided  in  the  policy. 
The  charge  was  correct  as  far  as  it  went; 
and,  if  defendant  was  not  satisfied  with  it, 
it  should  have  sought  a  correction  by  asking 
a  special  charge. 

We  think  that  with  the  exception  herein 
above  noted  the  Judgm«it  in  favor  of  plain- 
tiff is,  in  all  things,  proper.  The  Jud^ent 
will  therefore  be  affirmed  except  as  to  that 
part  which  awarded  a  recovery  for  |600,  the 
amount  for  which  the  stock  of  goods  was  in- 
sured, and  as  to  said  amount  the  Judgment 
is  reversed,  and  here  rendered  in  favor  of 
appellant. 

Affirmed  in  part  Reversed  and  rendered 
in  part. 


TATLOK  V.  HHJU    (No.  5431.)* 

(Court  of  Civil  Appeals  of  Texas.    Austin.    Tia. 
19,  1916.    Rehearing  Denied  Feb.  23,  191&) 

1.  Vendob  ahd  Pubohaseb  iS=»176— Saib  bt 
AOBX  —  Abatkmxnt  tob  Shobtaok  —  Imo- 

CBNT   MlflBEPRESKNTATIONS. 

Where  land  is  sold  by  the  acre,  and  tbert 
is  a  material  shortage,  the  purchaser  is  entitled 
to  a  proportional  abatement  of  the  pnrchue 
price,  and  is  not  limited  to  an  action  for  resda- 
slon,  though  the  misrepresentations  as  to  quan- 
tity were  innocently  made,  and  there  was  a  ms- 
tail  mistake  respecting  it. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  833-340;  Dec.  Dig. 
«=s»17a] 

2.  Dismissal  and  NosrsinT  4=»42— GRoaa-Ao- 

TION— OODBraNDANTS. 

A  defendant's  cross-action  against  a  eode- 
fendant  being  dismissed,  the  case  stands  as 
though  it  had  never  been  filed,  as  regards  the 
oodefendant'B  tight  to  plead  in  offset  and  croo- 
action  against  lum. 

[Eld.  Note.— For  other  cases,  see  Dismissal  and 
NoDsnit,  Cent  Dig.  H  75-83;  l>ec.  Dig.  «»42.1 

3.  DisuiSBAi,  AND  Nonsuit  «=»  12— Cross- Ac- 
tion. 

A  defendant  has  the  right  to  disnuas  at  an; 
time  bis  cross-action  against  a  codefendant 

[Ed.  Note. — For  other  cases,  see  Dismissal  and 
Nonsuit,  Cent  Dig.  |  27 ;  Dec.  Dig.  <S=3l2.] 

4.  Prinoipai.  and  Agent  «=3>15d— Rcfebbiho 
Matter  to  Another. 

A  vendor  by  referring  the  purchaser  to  a 
surveyor,  by  whom  he  stated  the  tract  had  le- 
cently  been  surveyed,  for  confirmation  of  tiie 
fact  that  it  contained  a  certain  number  of  acres, 
makes  him  his  agent  for  purpose  of  the  refer- 
ence, and  BO  is  bound  by  Us  answer,  as  regards 
Uability  for  deficiency. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  H  583-687;  Dec  Dig.  «=> 
156.] 

6.  Vendor  and  Pdbchaseb  «3>176 — Short- 

AQE— ABATXUENT  of  PbICE. 

The  question,  What  is  the  character  of  the 
soil?  having  reference  to  the  entire  tract  sold, 
is  immaterial  relative  to  the  contention  that 
the  shortage  was  in  the  less  valuable  part  of  the 
land,  and  that  therefore  the  abatement  of  pur- 
chase price  on  account  thereof  should  not  be 
based  on  acreage  alone. 

[Eld.  Note. — For  other  cases,  see  Vendor  snd 
Purchaser,  Gent  Dig.  K  338-340;  Dee.  Dig. 
«=>176.] 

Error  from  District  Court,  TtfcLennsn 
County;    Tom  L.  McCulloogh,  Judge. 

Action  by  Hood  Hill  against  W.  B.  Taylor 
and  another.  Judgment  for  plaintiff,  and 
defendant  Taylor  brings  error.    Affirmed. 

Prior  to  the  17th  of  Septembw,  1913,  W. 
E.  Taylor,  plaintiff  in  error,  sold  to  H.  K. 
Brown  a  tract  of  land  in  Coryell  county  sup- 
posed to  contain  191  acres,  for  whidi  Brown 
agreed  to  pay  him  $11,500  $8,000  of  wbidk 
was  to  be  In  cash,  the  balance  in  a  note  for 
$3,500.  Thereafter,  and  before  a  deed  was 
executed  in  accordance  therewith.  Brown 
8<^d  said  land  to  Hood  Hill,  who  agreed  to 
pay  him  therefor  the  sum  of  $12,600.  of 
which  $9,000  was  to  be  paid  in  cash  and  the 
assumption  by  him  of  said  $3,500  note. 
Thereafter,  on  the  17th  of  September,  19A 
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deeds  to  said  land  wera  daly  executed  and 
delivered  by  Taylor  to  Brown  and  Brown  to 
Hill  In  accordance  with  said  agreement 
Before  the  ezecutlan  of  said  deeds,  how- 
ever,  it  appears  from  the  evidence  that  Hill 
declined  to  take  the  land  iinless  It  contained 
191  acres,  and  Insisted  upon  a  snrrey  there- 
of. He  was  thereupon  assured  by  Brown, 
Taylor,  and  his  agent,  Dalton,  that  the  tract 
of  land  did  contain  191  acres;  Taylor  stat- 
ing that  he  had  recently  had  the  land  sur- 
veyed by  Freeman,  to  whom  he  referred  HUl 
in  confirmation  of  his  statement  Freeman, 
who  lived  at  McGregor,  was,  at  the  Instance 
of  Taylor,  then  called  over  the  phone  by 
Dalton,  who  told  him  of  the  proposed  trade 
and  Introduced  Hill,  who  talked  with  him 
about  the  matter,  and  he  stated  that  he  bad 
recently  surveyed  the  land,  and  that  It  did 
oontaln  191  acres.  It  was  afterwards  as- 
certained that  there  was  a  shortage  therein 
to  the  extent  of  36.9  acres,  and  this  suit  was 
brought  by  HUl  against  both  Brown  and 
Taylor  tor  an  abatement  of  the  purchase 
price  to  the  extent  of  such  shortage  at  the 
rate  of  $65.44  per  acre,  the  purchase  price 
thereof,  for  which  amount  he  prayed  Judg- 
ment against  both  Brown  and  Taylor,  and 
that  the  same  be  deducted  from  said  note, 
tendering  the  balance  doe  thereon  In  court 
and  asking  that  the  same  be  applied  to  the 
payment  thereof. 

Brown,  In  effect  admitted  the  material 
allegations  of  plaintlfTs  petition,  but  alleged 
that  he  bought  the  land  from  Taylor  relying 
upon  his  representations  and  those  of  his 
agent  Dalton  that  the  tract  contained  191 
acres,  averring  that  he  paid  Taylor  the  con- 
sideration named  In  his  deed  to  him,  and 
prayed  for  Judgment  over  against  Taylor  In 
such  amount  as  HUl  shoold  recover  against 
him. 

Taylor  excepted  to  plaintUTs  petition  and 
Brown's  cross-action,  and  denied  that  he  had 
guananteed  that  the  tract  contained  191 
acres,  and  that  Brown  and  HUl  bought  same 
In  reliance  upon  his  representations  as  to 
quantity.  He  likewise  denied  that  Dalton 
had  authority  to  guarantee,  or  did,  in  fact 
guarantee,  that  there  were  191  acres  In  the 
tract  He  further  denied  that  Brown  paid 
the  consideration  named  in  the  conveyance 
from  Taylor  to  him,  and,  upon  information 
and  belief,  denied  that  HUl  had  paid  Brown 
the  consideration  stated  In  Brown's  deed  to 
him,  and  put  plaint^f  on  proof  of  the  short- 
age alleged.  He  further  pleaded  that  he 
had  conveyed  the  tract  of  land  in  question 
to  Brown,  who  had  conveyed  It  to  HUl,  at 
which  time  he  did  not  know,  the  exact  acre- 
age, and  so  advised  Brown  and  HUl,  but  only 
represented  that  Freeman,  who  had  survey- 
ed the  same,  had  reported  that  the  tract  con- 
tained 191  acres,  but  that  he  had  no  person- 
al knowledge  as  to  the  truth  of  said  state- 
ment Taylor  further  aUeged  that  his  sale 
to  Brown  was  an  exchange  of  properties,  and 


that  the  land  was  not  soM  by  the  acre,  but 
for  a  gross  sum.  Taylor  also  pleaded  an  of- 
fer to  rescind  the  contract  aUeglng  bla  abili- 
ty to  put  the  parties  in  statu  quo,  but  that 
said  EUU  and  Brown  declined  to  accept  such 
offer.  Taylor  also  aUeged  that  he  had  rep- 
resented to  Brown  abd  HUl  that  there  were 
about  126  acres  of  cultivated  land  and  about 
65  acres  of  rough  and  rocky  land  in  the  tract 
and  that  the  shortage,  If  any,  in  said  land 
was  In  the  rough  and  rocky  part  which  was 
not  worth  exceeding  $10  per  acre,  and  that 
the  difference  In  value  between  the  cultivat- 
ed land  and  the  rocky  land  was  taken  into 
consideration  In  making  said  sale,  praying 
that  In  the  event  of  recovery  against  him  on 
account  ot  shortage  such  difference  should 
be  considered.  Replying  to  Brown's  cross- 
actt<m,  be  pleaded  misrepresentation,  fraud, 
and  failure  of  consideration,  setting  up  tn 
detail  the  Items  of  damage  which  he  claim- 
ed against  Brown,  growing  out  of  said  trans- 
action. 

Exceptions  were  sustained  to  Taylor's 
cross-action  over  against  Brown.  The  case 
was  submitted  to  the  Jury  on  special  issues, 
and  they  found  In  response,  thereto  that  Tay- 
lor and  his  agents  represented  to  plaintiff 
that  the  tract  contained  191  acres,  and  that 
In  reUance  thereon  he  purchased  the  land, 
agre^ng  to  paly  therefor  the  sum  of  $12,600 ; 
that  said  tract  did  not  contain  191  acres, 
but  that  there  was  a  shortage  of  36.9  acres 
therein.  Thereafter  Brown  dismissed  his 
croes^ction  against  Taylor.  The  court  ren- 
dered Judgment  on  said  verdict  In  favor  of 
plaintiff  against  both  Brown  and  Taylor  for 
$2,414.73,  crediting  the  same  on  the  $3,500 
note  held  by  Taylor,  from  which  Judgment 
Taylor  alone  prosecutes  this  writ  of  error. 

Witt  &  Saunders,  of  Waco,  for  plaintiff  In 
error.  Tirey  &  Tlrey  and  Marshall  Surratt 
all  of  Waco,  for  defendant  in  error. 

BICE,  J.  (after  stating  the  facts  as  above). 
[1]  Plaintiff  in  error  requested  and  the 
court  refused  to  instruct  the  Jury  to  return 
a  verdict  for  the  deftodants.  This  Is  assign- 
ed as  error,  on  the  ground  that  no  recov- 
ery of  damages  can  be  had  for  misrepresen- 
tations when  they  are  not  shown  to  have 
amounted  to  actual  fraud,  but  in  the  ab- 
sence of  such  showing,  the  complaining  par- 
ty is  limited  to  an  action  for  rescission.  We 
differ  with  plaintiff  in  error  in  this  view  of 
the  law,  because  we  regard  it  as  Immaterial 
whether  or  not  the  misrepresentations  were 
wiUfulIy  made  where  the  land  Is  sold  by 
the  acre*  and  it  afterwards  turns  out  that* 
there  is  a  material  shortage  therein.  In 
such  event  the  law  seems  to  be  that,  notwith- 
standing the  fact  that  there  may  have  been 
a  mu£ual  mistake  as  to  the  quantity  convey- 
ed, even  though  the  misrepresentations  were 
InnocenUy  made,  plaintiff  would  in  equity 
be  entitled  to  a  proportionate  abatem^it  of 
the  purchase  price.    See  -Franco-Texan  Land 
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Go.  T.  Simpson,  1  Tex.  CIt.  App.  eOO,  20  8. 
W.  953;  MltcheU  v.  Zimmerman,  4  Tex.  76, 
61  Am.  Dec.  717;  Walling  v.  Klnnard,  10 
Tex.  508,  60  Am.  Dec.  216;  Moore  v.  Hazel- 
wood,  67  Tex.  626,  4  S.  W.  216;  Wheeler  T. 
Boyd,  69  Tex.  298,  6  S.  W.  614;  Smith  v. 
Fly,  24  Tex.  351,  76  Am,  Dec.  109;  Wuest 
et  al.  y.  Moehrlg,  24  Tex.  CIt.  A]H).  124,  67 
8.  W.  864;  Tates  et  aL  y.  BnttriU,  149  8. 
W.  347. 

Chief  Justice  Wheder,  In  Smith  t.  E^, 
supra,  says: 

"It  appears  to  be  trdl  settled  that  in  the  sale 
of  land,  where  there  has  been  misrepresentation 
as  to  the  quantity,  though  innocently  made,  and 
the  parties  were  under  a  mistake  as  to  the  quan- 
tity, and  the  deficiency  is  so  great  as  to  nave 
been  material,  in  the  object  of  the  purchase,  af- 
fecting the  essence  of  the  contract,  equity  will 
grant  relief.  [Citing  authorities.]  And  this, 
says  Judge  Story,  would  be  so,  although  the 
land  was  described  as  so  many  acres  'more  or 
less.'  It  would  certainly  be  so  where  the  land 
is  sold  by  the  acre,  and  the  statement  of  the 
quantity  of  acres  in  the  deed  is  not  mere  mat- 
ter of  description,  but  is  of  the  essence  of  the 
contract" 

Again,  in  Wheeler  t.  Boyd,  sapra,  Judge 
Gaines  says: 

"It  is  insisted  also  that,  if  the  parties  to  the 
transaction  are  mutually  mistaken  as  to  the 
quantity  of  the  land,  defendant  is  entitled  to 
*  ♦  ♦  no  abatement  of  the  purchase  money. 
The  authorities  are  not  in  accord  upon  this 
question ;  but  we  think  the  decisions  of.  this 
court  recognize  that,  save  in  a  case  where  the 
land  is  sold  in  gross  and  the  quantity  stated  in 
the  conveyance  is  qualified  by  the  words  'more 
or  less,'  the  purchaser  will  be  reUeved  in  equity, 
if  the  deficiency  be  great.  The  disparity  being 
gross  between  the  quantify  believed  by  both 
parties  to  exist  and  that  which  is  found  actually 
to  exist,  and  both  having  been  mutually  mis- 
taken, and  the  quantity  being  a  material  ele- 
ment of  inducement  in  the  sale,  it  is  but  equi- 
.table  to  let  the  purchaser  retain  his  bargain  and 
to  relieve  him  from  payment  for  that  which  he 
does  not  get"— citing  O'Connell  v.  Duke,  20  Tex. 
29^94  Am.  Dec.  282,  and  Smith  v.  Fly,  WaUing 
v.  Kinnard,  and  Mitchell  v.  Zimmerman,  supra. 

Ib  Franco-Texan  Land  Co.  v.  Simpson,  su- 
pra, it  is  held,  as  shown  by  the  syllabus, 
that: 

"Where  land  is  sold  by  the  acre,  and  the  par- 
ties are  under  a  mutual  mistake  as  to  the  quan- 
tity conveyed,  or  where  the  vendee  is  moved  to 
the  purchase  by  the  false  representations  of  the 
vendor  as  to  the  amount,  even  though  innocently 
made,  and  the  deficiency  is  afterward  discovered, 
equity  will  grant  to  the  vendee  a  proportionate 
abatement  of  the  purchase  price." 

We  therefore  overrule  this  assignment, 
because  the  court  did  not  err  In  refusing  to 
give  the  charge  requested.  EV>r  a  similar 
reason  we,  overrule  the  second  assignment  of 
error. 

[2]  Taylor  in  his  cross-action  against 
Brown  sought  to  recover  damages  on  account 
of  certain  misrepresentations  as  to  the  value 
of  a  machine,  as  well  as  other  property 
which  he  had  taken  in  part  payment  from 
Brown  for  the  land  in  question.  The  court 
sustained  plaintiff's  exceptions  to  said  an- 
swer, and  it  was  stricken  out.  This  furnish- 
es the  basis  for  plaintiff  in  error's  third  as- 
signment of  error,  insisting  by  his  proposi- 


tion thereunder  that  Brown  and  Taylor  were 
sued  as  being  severally  liable,  and  Brown 
was  permitted,  without  exception  on  the  part 
of  plaintiff,  to  ask  for  judgment  over  against 
his  oodefendant  Taylor,  wherefore  Taylor 
should  have  been  permitted  to  plead  ia  offset 
and  in  crosa-actlon  over  against  bis  codefend- 
ant  Brown.  Brown's  cross-action  against 
Taylor  having  been  dismissed,  the  case  stood 
as  though  Brown  had  never  filed  such  plea. 
Therefore  the  proposition  is  based  on  a 
reason  that  did  not.  In  fact,  exist;  hence 
was  properly  overruled.  The  statement  under 
tills  assignment  la  deficient.  In  that  it  falls 
to  set  out  Taylor's  cross-action,  and  the  as- 
signment might  also  tiave  been  disregarded 
for  this  reason. 

[3]  The  fourth  assignment  complains  that 
the  court  erred  in  permitting  Brown  to  dis- 
miss his  cross-action  against  Taylor.  In  ttiis 
there  was  no  error,  since  Brown  had  the  ab- 
solute light  to  dismiss  his  plea  against  Tay- 
lor at  any  time,  and  Taylor  had  no  right  to 
complain,  since  he  could  not  be  injured  there- 
by. 

[4]  The  court  submitted  a  special  issue  as 
follows: 

"Did  the  plaintiff.  Hood  Hill,  in  purchasing 
said  land,  make  such  purchase  relying  upon  the 
representations  of  the  defendant  Taylor  or  his 
agent,  Dalton,  or  the  witness  John  D.  Freeman, 
or  all  of  them,  that  there  were  191  acres  ef 
landr 

And  it  refnsed  to  submit  two  q;>ecial  Issues 
as  follows: 

"Did  plaintiff,  in  purchasing  said  land,  rdy 
upon  the  representations  of  defendant  Taylor; 
or  did  he  rely  upon  the  representations  of  Free- 
man that  there  were  191  acres  in  said  tract?" 

There  was  no  error  In  giving  the  first 
charge  and  refusing  the  other  two,  for  the 
reason,  we  think,  that  if  the  plaintiff  relied 
upon  the  representations  of  Taylor,  Dalton. 
or  BYeeman,  or  either  or  all  of  them,  and 
such  representations  proved  to  be  untrue,  he 
would  be  entitled  to  recover,  because  the  evi- 
dence In  this  case  showed  that  Dalton  was 
acting  as  the  agent  of  Taylor  in  making  the 
sale;  that,  when  plaintiff  declined  to  pur- 
chase the  land  until  It  was  surveyed  in  or- 
der to  ascertain  whether  it  contained  191 
acres,  both  Dalton  and  Taylor  assured  him 
that  said  tract  did  contain  said  number  of 
acres,  the  latter  stating  that  he  had  recently 
had  It  surveyed  by  Freeman,  and  referred 
plaintiff  to  Freeman  In  confirmation  of  the 
fact  that  it  did  contain  191  acres.  Defendant 
Taylor  was  therefore  bound  by  the  answer 
of  Freeman,  who  told  Hill  that  he  had  sur- 
veyed the  land,  and  that  it  contained  said 
number  of  acres.  See  Holland  v.  Cabaness, 
47  8.  W.  879.  For  the  purpose  of  such  refer- 
ence Freeman,  to  all  intents  and  purposes,  be- 
came the  agent  in  this  respect  of  Taylor,  and 
the  latter  was  ther^ore  bound  by  his  an- 
swer. Hence  we  overrule  the  fifth,  sixth)  and 
seventh  assignments  of  error. 

[6]  The  eighth  assignment  urges  that  the 
conrt  erred  in  excluding  the  proffered  testi- 
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moBy  of  Hill  that  tbe  shortage  was  In  the 
less  valuable  part  of  the  Ibnd.  TTpon  an  ex- 
amination of  the  bill  upon  which  this  as- 
signment is  predicated  we  And  that  the  only 
question  asked  Hill  was: 

"What  la  the  character  of  the  soU  of  that 
land ;   what  kind  of  soil  is  It?" 

The  question  was  objected  to  on  the  ground 
that  it  was  Immaterial  and  irrelevant,  which 
objection  was  sustained.  As  this  question 
related  to  the  character  of  the  soil  of  the 
entire  tract,  and  not  to  any  particular  por- 
tion of  it,  the  court  did  not  err  in  excluding 
tbe  testimony. 

The  remaining  assignments  have  had  our 
consideration,  and  are  regarded  without  mer- 
it, and  are  therefore  overruled. 

Finding  no  error  in  the  proceedings  of  the 
trial  court,  its  Judgment  is  in  all  things  af- 
firmed. 

Affirmed. 


MOSSOP  V.  ZAPP.     (No.  8700.) 

(Conrt  of  Civil  Appeals  of  Texas.    San  Antonia 

F^.  23,  1916.) 

APP3BAI-  AND  Ebbob  <S=767— Bbhbfs— Impkop- 
EB  Maiteb — SumciENCT  OF  Amendment. 
Wliere  the  brief  of  the  plaintiff  in  error, 
containing  Btatements  derogatory  to  the  trial 
judge,  was  stricken,  and  plaintiff  in  error  was 
required  to  file  a  new  brier,  merely  filine  copy  of 
the  old  brief  with  ink  smeared  over  the  objec- 
tionable portions  was  insufficient  to  comply 
with  the  court's  orders,  the  objectionable  mat- 
ter being  legible  in  spite  of  the  attempted  ob- 
literation. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3102;    Dec.  Dig.  i&=>767.] 

Error  from  District  Court,  Fayette  Coun- 
ty; Frank  S.  Roberts,  Judge. 
'  Action  by  Mrs.  Isolda  Zapp  against  T.  F. 
Mossop.  Judgment  for  plaintiff,  and  defend- 
ant brings  errOT.  Brief  of  plaintiff  in  er- 
ror stricken  on  the  court's  motion,  and  plain- 
tiff in  error  given  20  days  to  file  new  brief. 
179  S.  W.  685.  Transferred  from  the  Court 
of  Civil  Appeals  of  the  First  Supreme  Judi- 
cial District    Brief  stricken  from  the  flies. 

John  T.  Duncan,  of  La  Grange,  for  plain- 
tiff in  error.  C.  D.  Krause,  of  La  Grange, 
for  defendant  in  error. 

OARI^  J.  This  cause  was  transferred  to 
this  court  from  the  Court  of  Civil  Appeals 
for  the  First  Supreme  Judicial  District  (179 
S.  W.  685).  WhUe  pending  in  that  court, 
<m  the  court's  own  motion,  the  brief  -  for 
the  plaintiff  in  error  was  stricken  out,  and 
20  days  allowed  in  which  to  file  a  brief  ex- 
ponging  certain  objectionable  language  con- 
tained in  the  original  brief.  Chief  Justice 
Pleasants  pointed  out,  in  a  written  (pinion, 
the  objectionable  language,  which  is  a  seri- 
ous reflection  on  the  trial  judge;  but,  in- 
stead of  complying  therewith,  a  copy  of  the 
same  brief  was  again  filed,  with  ink  smeared 
over  the  offensive  portions.     Every  word  of 


the  language  objected  to  is  plainly  dis- 
cernible and,  at  best,  this  would  be  but  an 
indifferent,  not  to  say  insolent,  compliance 
with  the  court's  order.  After  the  brief,  so 
mutilated,  was  reflled,  the  cause  was  trans- 
ferred to  this  court,  doubtless  before  this 
was  called  to  the  attention  of  that  court  If 
the  same  may  be  termed  a  compliance  at 
all,  It  is  certainly  not  a  resx>ectful  compli- 
ance with  the  court's  order,  and  will  not  be 
tolerated  by  us. 

In  duty  to  this  court  as  well  as  to  that  of 
the  First  district  it  is  ordered  that  plaintiff 
in  error's  briefs  be  stricken  out  on  this 
court's  own  motion;  and,  unless  new  briefs 
shall  be  filed  herein  for  the  plaintiff  in  error 
within  20  days  from  this  date,  the  cause  will 
be  dealt  with  na  though  no  brief  were  on 
file  for  plaintiff  in  error. 


HALFF  CO.  V.  WAUGH.    (No.  70070* 

(Conrt  of  Civil  Appeals  of  Texas.    Galveston. 

Jan.  81,  1916.    Rehearing  Denied 

Feb.  17,  1916.) 

1.  Sales  «=»467— Conditionax  Saxes— Com- 
pliance wpTH  Conditions— Possession  of 

PUBCHASEB. 

An  agreement  by  which  plaintiff  put  a  mo- 
tor^ truck  in  defendant's  hands  to  use,  title  to  re- 
main in  plaintiff,  defendant  to  keep  and  render 
weekly  an  account  of  nse,  gross  income,  and  op- 
erating expenses  all  in  excess  of  a  certain  sum 
to  be  retained  by  defendant  for  operating  ex- 
penses, to  be  divided  equally,  the  part  coining  to 
plaintiff  to  be  applied  on  the  puKhase  price  of 
the  truck,  provided  the  contract  was  carried  out 
till  the  truck  was  paid  for,  with  provision  that, 
if  it  should  not  be  paid  out,  such  sums  as  should 
be  paid  to  plaintiff  should  be  considered  as 
rent  for  the  use,  defendant  to  have  the  privilege, 
however,  at  any  time,  of  paying  out  in  cash  tiie 
difference  between  what  plaintiff  had  received  in 
rent  and  the  purchase  price,  he  in  such  event  to 
have  a  6  per  cent  discount  on  the  balance,  gave 
defendant  right  of  possession  of  0»  truck  till  it 
was  paid  for,  so  long  as  he  complied  strictly  with 
its  terms. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  §§  1354,  1358-1364;   Dec.  Dig.  <8=»467.] 

2.  CoNTBACTS  «=»10— Validitt— MtrruALrrr— 
Option. 

Defendant  having  accepted  possession  of  a 
motor  truck  for  use,  and  in  all  tldngs  performed 
liis  part  of  the  contract  giving  him  right  of  pos- 
session for  use  so  long  as  he  gave  plaintiff  half 
of  the  net  income  from  its  use,  to  1^  applied  on 
the  purchase  price,  its  want  of  mutuality,  in 
that  it  did  not  bind  defendant  to  make  payments, 
does  not  render  it  unenforceable  in  hia  behalf. 
[EJd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  Si  21-40;  Dec.  Dig.  «=s>10.] 

3.  Appeal  and  Ebbob  «=»742— Assionments 
OF  Ebbob— Gebmane  Pboposition. 

The  proposition  tliat  it  was  the  duty  of  the 
court  to  construe  the  contract  is  not  germane  to 
an  assipiment  of  error  complaining  only  of  tbe 
overruling  of  a  general  demurrer  to  the  answer. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3000 ;   Dec.  Dig.  e=742.] 

4.  Appbal  and  Ebbob  «=3l062  — •  Habuless 
Ebbob— SuBuissioN  to  Jubx. 

The  jury  having  rightly  construed  a  con- 
tract,  error   in   submitting   its   construction    to 
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them,  when  the  court  shovld  have  oonatxned  it, 
was  harmless. 

[Ed.  Kote.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4212-4218;  Dec  Dig.  «=» 
1062.] 

6.  Sequestration   <s=»5— Gbouitos— Feab  oi 

In  JUBT— "In  jtrsE. ' ' 

Inevitable  decrease  in  the  sale  price  of  a 
motor  truck  from  its  use  in  the  ordinary  man- 
ner, which  the  parties  must  have  contemplated 
when  plaintiff  put  it  in  defendant's  possession  to 
use,  so  long  as  he  paid  to  plaintiff  half  of  the 
net  income  from  its  use,  is  not  injury>  within 
Bev.  St  1911,  art.  7094,  authorizing  8e<]ue8tra- 
tion  of  personal  property,  title,  or  possession  of 
which  is  sued  for,  If  defendant  fears  defendant 
wiU  "injure"  it. 

[Ed.  Note. — For  other  cases,  see  Sequestration, 
Cent  Dig.  i  4 ;    Dec.  Dig.  (S=35.] 

6.  Maxjoioub  Pboskcdtion  ^=>71— I£auob— 
Sequestbation— Evidence. 

Evidence  held  sufficient  to  warrant  submis- 
sion of  the  issue  of  malice  in  suing  out  a  writ  of 
sequestration. 

[Ed.  Note.— For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  Jg  160-1C7;  Dec.  Dig. 
<S=>71.] 

7.  Sbt-Off  and  CotmTEBCLAiii  «s»44  —  Ac- 
tion AGAINST  Pabtneb  —  Ckoss-Action  bt 
Defendant — Dauageb  to  Pabtnekship. 

Where  action  is  brought  against  an  individ- 
ual involving  a  contract  executed  between  plain- 
tiff and  sucn  individual,  plaintiff  may  not  as- 
sert as  against  right  of  recovery  by  defendant  on 
his  cross-action  in  his  individual  capacity  that 
the  damages  sued  for  by  defendant,  though  aris- 
ing entirely  out  of  breach  of  the  contract,  were 
suffered  by  a  partnership,  the  members  of  which, 
other  than  defendant  were  not  parties  to  the 
suit ;  especially  where  there  is  no  proof  that  the 
contract  had  been  assigned  to  the  partnership, 
though  the  article  contracted  for  was  used  in 
its  business. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterdaim,  Cent  Dig.  {{  82-96,  98,  99 ;  Dec. 
Dig.  <8=344.] 

8.  Sequestbation  «=»21— Wbonotui,  Sequss- 
iBATioN— Damages— Evidence. 

Evidence  Aeld  sufficient  ta  sustain  a  verdict 
of  $1,500  for  actual  damages  for  wrongful 
sequestration  of  a  motor  truck  during  a  period 
of  ten  months. 

[Ed.  Note.— For  other  cases,  see  Sequestration, 
Cent  Dig.  §g  50-64;   Dec.  Dig.  <e=»21.] 

9.  Sequestbation  <g=s>21— WBONorui.  Suing 
Out— ExEMPLABT  Damages. 

A  verdict  for  $2,000  for  exemplary  damages, 
the  amount  of  which  is  largely  in  the  discretion 
of  juries,  for  wrongful  sequestration  of  a  motor 
truck,  where  the  actual  damages  were  $1,500, 
is  not  so  large  or  disproportionate  to  the  actual 
damages  that  the  jury  can  be  said  to  have  been 
actuated  by  an  improper  motive. 

[Bd.  Note.— For  other  cases,  see  Sequestration, 
Cent  Dig.  §§  60-54 ;   Dec.  Dig.  «=>21.] 

10.  Appeal  and  Ebbob  «=>1040  —  Habicless 
Ebbob— Ruling  on  Pleadings. 

Overruling  exceptions  to  a  pleading  of  a  cer- 
tain item  of  damage  was  harmless,  where  the 
item  was  not  submitted  to  the  jnry. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  4089-4105 ;  Dec.  Dig.  «=» 
1040.] 

11.  Appeal  and  Ebbob  is=>1052  —  Habhless 
Ebbob — ^Ruling  on  Evidence. 

Overruling  objection  to  evidence  of  certain 
items  of  damages  was  not  prejudicial,  where  the 
items  were  not  submitted  to  the  jury,  and  the 
only  possible  effect  of  the  evidence  would  be 


to  inoMM  the  ezamplary  damages,  and  the 
award  therefor  was  not  excessive,  even  if  audi 
evidence  should  not  be  considered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |{  4171-4177 ;  Dec.  Dig.  <g= 
1052.] 

Appeal  from  District  Court,  Harris  County. 

Action  by  the  HawUns-HaUf  Company 
against  T.  L.  Waugh.  Pending  suit,  plain- 
tiff changed  its  corporate  name  to  the  Haifl 
Company.  Judgment  for  defendant  on  his 
cross-action,  and  plaintiff  appeals.    Affirmed. 

Sam  Schwartz  and  Terrell,  Walthall  & 
Terrell,  all  of  Houston,  for  appellant  A. 
M.  John  and  Hutcheson  &  Hatcheson.  all 
of  Houston,  for  appellee. 

McMEANS,  J.  The  Hawkins-Halff  Com- 
pany, a  corporation,  being  the  owner  of  a 
1%-ton  Mack  motor  truck,  delivered  the  pos- 
session thereof  to  the  appellee,  T.  L.  Waugh, 
nnder  a  written  contract  which  Is  as  follows: 

"Houston,  Texas,  October  25,  1912. 

"Mr.  T.  li.  Waugh,  City— Dear  Sir:  Following 
up  our  conversation  in  regard  to  the  one  and 
one-half  ton  Mack  truck,  would  say  that  we  will 
put  the  truck  in  your  hands  to  use,  the  title  to 
it  to  still  remain  in  us,  yon  to  keep  an  accurate 
and  careful  account  of  the  mileage,  the  coat  of 
maintenance,  and  operation  and  the  gross  in- 
come, giving  us  a  weekly  report  We  agree  to 
allow  you  to  retain  $125.00  a  month  of  the  gross 
income  for  operating  expenses,  and  all  in  excess 
of  this  amount  to  bo  (Uvided  equally,  the  part 
coming  to  us  to  be  applied  upon  the  purchase 
price  of  the  truck,  wnich  is  $8,150;  provided, 
however,  that  the  contract  is  carried  out  until 
the  trudc  is  paid  for.  In  the  event  that  It  ii 
not  paid  out  such  sums  as  have  been  paid  as 
will  be  considered  as  rent  for  the  use  of  the 
truck.  Yon  to  have  the  privilege,  however,  at 
any  time,  of  paying  out  in  cash  the  difference  be- 
tween what  we  have  received  in  rent  and  the  . 
purchase  price  of  the  truck,  and  in  the  event 
that  you  do,  we  agree  to  give  yon  a  five  per  cent 
discount  on  the  balance  that  you  pay  on  the 
truck.  If  this  meets  with  your  approval  and  is 
satisfactory,  please  sign  this  acceptance. 
"Yours  very  trtily, 

"Hawkins-Halff  Company. 
"By  G.  W,  Hawkins,  Pre* 

"Accepted:   T.  L.  Waugh." 

At  the  time  of  the  delivery  of  the  trudi 
to- Waugh,  Hawkins,  who  was  president  of  the 
corporation,  furnished  to  Waugb  a  blank  form 
for  the  weekly  reports  to  be  made  by  the 
latter  as  provided  t<x  in  the  contract,  and 
in  conformity  therewith  Waugh  made  to  the 
corporation  weekly  reports  showlnK  an  ac- 
curate acoount  of  the  mileage^  the  cost  of 
maintenance  and  oi)eratlon,  and  the  gross 
income  from  the  use  of  the  track,  and  once 
In  eadi  month,,  In  strict  conformity  to  the 
contract,  paid  to  the  corporation  one-half  of 
the  net  profits  of  the  eaminss  of  the  truck 
down  to  January  7,  1914,  aggregating  $729.- 
83,  when  the  truck  was  seUed  by  the  sheriff 
of  Harris  county  vaa&er  a  writ  of  seQaestra- 
tlon  sued  oat  by  the  ooxpoiatlon  in  a  suit 
brought  by  the  ooiporatlon  against  Waugh 
for  the  recovery  of  the  possession  of  the 
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trade ;  and  Qie  track  remained  in  the  sherUTs 
possession  until  the  trial  of  the  suit. 

Plalntifl  alleged  in  its  petition  that  no 
time  was  specified  In  the  written  agreement 
during  which  defendant  was  legally  bound 
or  obligated  to  continue  to  nae  the  truck, 
and  no  time  was  therein  spedfled  during 
which  plaintiff  was  legally  bound  to  permit 
the  defendant  to  hold  the  truck  In  his  pos- 
session and  to  use  the  same  in  accordance 
with  the  terms  of  said  contract,  but  that  it 
was  impliedly,  if  not  expressly,  agreed  by 
the  terms  of  the  contract  that  the  defendant 
could  terminate  and  abandon  the  same  at 
any  time  he  so  desired,  and  that  plalntifl 
could  terminate  and  abandon  the  same,  and 
demand  and  resume  possession  of  the  truck 
at  any  time  It  so  desired,  before  the  defend- 
ant bad  exercised  his  option  to  purchase  the 
truck  as  spedfled  in  the  contract;  that,  no 
time  within  which  defendant  was  legally 
bound  to  exercise  his  option  to  purchase  the 
property  being  spedfled,  said  option  was 
without  consideration,  and  subject  to  be  with- 
drawn by  plaintiff  at  any  time  prior  to  its 
exercise  by  defendant,  but  that,  if  mistaken 
in  this,  then,  by  the  implied  terms  of  the 
contract,  it  was  agreed  that  either  party 
thereto  should  have  the  right  to  terminate 
and  abandon  the  contract  after  the  expira- 
tion of  a  reasonable  time,  prior  to  the  exer- 
cise by  defendant  of  his  option  to  purchase 
and  pay  for  the  truck  in  accordance  with  the 
terms  of  the  contract,  and  that  one  year 
from  the  date  of  the  contract  was  a  reason- 
able time  after  which  plaintiff  had  the  right 
to  terminate  the  contract  and  resume  posses- 
sion of  the  truck;  that  defendant  failed  to 
exerdse  his  option  to  purchase  and  pay  for 
the  truck  in  one  year,  whereupon  plaintiff 
elected  to  terminate  and  abandon  the  con- 
tract, and  then  and  there  became  entitled  to 
the  possession  of  the  truck. 

Defendant  In  his  answer  admitted  the  ex- 
ecution of  the  contract,  tmt  denied  that  plain- 
tiff was  then  the  absolute  owner  of  the  truck, 
and  alleged  that,  while  the  contract  provides 
that  the  legal  title  thereto  was  to  remain  in 
plaintiff,  the  defendant  is  the  owner  of  an 
equitable  interest  therein  by  reason  of  the 
fact  that  be  had  paid  toward  the  ptudiase 
price  of  the  truck,  before  the  institution  of 
the  suit,  the  sum  of  $728.63,  said  aggregate 
amount  consisting  of  payments  made  by  him 
in  strict  compliance  with  the  terms  of  the 
contract;  that  be  is  now,  and  at  all  times 
has  been,  willing  and  anxious  to  pay  the  bal- 
ance of  the  purchase  price  upon  the  terms 
and  stipulations  contained  in  the  contract; 
that  he  has  neyer  breached  the  obligations 
of  the  contract  In  any  way,  and  was  at  the 
time  of  the  filing  of  this  suit,  and  at  all 
times  prior  thereto,  carrying  out  said  con- 
tract In  all  respects  for  the  purpose  and  with 
the  Intent  of  paying  the  purchase  price  in 
accordance  with  its  terms,  and  is  entitled  to 
the  possession  of  the  truck  by  reason  thereof. 


'  He  further  alleged  that.  If  the  contract 
was  originally  void  for  want  of  iputuallty, 
plaintiff  could  not  now  so  evade  its  obliga- 
tion, for  the  reason  that  defendant  has  paid 
the  sum  of  $729.83  towards  the  purchase 
price  of  said  machine,  as  specifically  pleaded, 
and  had  diligently  and  industriously  used 
said  truck  for  the  purpose  of  paying  out  said 
car  under  the  terms  of  said  contract,  as 
speedily  as  possible,  and  for  the  further  pur- 
pose of  establishing  in  use  and  advertising 
said  style  of  Mack  motor  trudi,  and  plaintiff 
had  derived  the  full  benefits  contemplated  by 
said  agreement,  and  had  received  this  con- 
sideration and  the  payments  aforesaid,  all 
of  which  was  done  on  the  reliance  of  defend- 
ant upon  the  r^resentationa  and  agreement 
of  plalntitt  that  he  should  be  allowed  to  pay 
out  the  contract  in  the  manner  provided,  and 
that  plalntifl  cannot  now  avoid  its  obliga- 
ti<xi  to  permit  the  defendant  to  remain  ia 
possession  of  said  truck  so  long  as  he  oom- 
pUes  with  the  terms.of  said  contract,  because 
defendant  has  acted  tai  good  faith  upon  said 
oontraet 

He  denied  that  there  was  any  implied  or 
express  agreement  that  the  defendant  could 
terminate  or  abandon  the  agreement  at  any 
time  he  so  desired,  or  that  irialntifl  could 
terminate  and  abandon  same,  and  asserted  a 
covenant  on  defendant's  part  that  he  would 
use  said  machine  in  accordance  with  the 
terms  of  the  contract  until  same  had  been 
fully  paid  for. 

He  further  denied  that  the  platntlfl  bad 
the  right  to  terminate  the  contract  after  the 
lapse  of  a  reasonable  time  prior  to  the  ex- 
ercise by  defendant  of  his  option  to  pur- 
chase, and  denied  that  the  defendant  was 
required  to  exercise  his  privilege  within  a 
reasonable  time,  and  asserted  that,  even  if 
a  reasonable  time  was  applicable  to  the  con- 
tract,' one  year  was  not  a  reasonable  time 
for  the  purposes  of  said  contract,  and  that 
said  truck  would  have  been  paid  for  within 
a  reasonable  time,  and  the  contract  would 
have  been  carried  out  until  tlie  truck  was 
paid  for. 

He  further  charged  that  said  payments 
had  been  made  in  strict  conformity  with  the 
contract,  and  had  been  made  in  reliance  up- 
on the  right  of  defendant  to  continue  to 
make  payments  upon  said  contract  untU  to- 
tal purchase  price  of  same  had  been  paid, 
and  that  the  defendant  was  never  advised 
until  shortly  prior  to  the  institution  of  this 
suit  that  the  plaintiff  claimed  the  right  to 
terminate  the  said  contract  at  the  expiration 
of  one  year,  or  at  any  other  time,  so  long  as 
the  terms  of  said  contract  were  complied 
with  ;  that  plaintiff  led  him  to  believe  by  the 
execution  of  said  contract,  and  by  all  its 
acts  and  conduct  pleaded,  and  by  the  cor- 
respondence, bills,  receipts,  and  conversations 
passing  between  the  parties,  the  moneys  paid 
by  defendant  as  applying  to  the  contract 
purchase  price  of  said  car,  that  defendant 
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would  be  allowed  to  retain  said  track  until 
the  full  purchase  price  was  paid  so  long  as 
defendant  continued  to  comply  with  the 
terms  of  said  contract,  .regardless  of  the 
length  of  time  that  It  might  take  to  pay  out 
said  truck. 

He  further  charged  that  the  defendant 
had  up  to  that  time,  and  has  at  all  times 
since,  paid  to  plaintiff  the  fall  amount  due 
plaintiff  under  said  contract,  and  that  plain- 
tiff's action  In  theretofore  accepting  said  pay- 
ments without  In  any  way  complaining  with 
regard  to  same  shows  that  the  construction 
limiting  the  defendant  to  a  period  of  one 
year,  or  a  reasonable  time  within  which  to 
pay  out  said  truck,  now  attempted  to  be 
placed  upon  said  contract,  was  ncTer  contem- 
plated by  the  parties  or  either  of  them  at  the 
time  of  making  said  contract,  or  at  any  time 
subsequent  thereto,  until  plaintUTs  assertion 
of  said  right  so  to  do,  and  that  by  reason  of 
this  construction  placed  upon  the  contract 
by  both  partieB  plalntilf  was  and  Is  estopped 
to  now  assert  that  the  obligation  of  this  de- 
fendant was  other  than  such  as  was  origi- 
nally recognized  by  both  of  said  parties,  to 
wit,  to  pay  for  said  truck  under  the  terms  of 
said  contract,  no  matter  what  length  of  time 
It  might  take  to  do  so. 

By  his  cross-action  defendant  sought  re- 
covery of  damages  against  plaintiff  and  the 
Fidelity  &  Deposit  Oompany  of  Maryland, 
the  surety  upon  the  plaintiff's  sequestration 
bond,  whidi  was  made  a  party  to  the  cross- 
action,  for  unlawfully  seizing  the  truck  by 
■virtue  of  the  writ  of  sequestration,  alleging 
that  the  sequestration  was  illegally,  wrong- 
fully, and  maliciously  sued  out,  and  that  the 
affidavit  made  for  the  purpose  of  suing  out 
the  writ  was  untruthfully,  wrongfully,  and 
maliciously  sworn  out  on  behalf  of  the  plain- 
tiff company  with  the  intent  to  Illegally, 
wrongfully,  and  maliciously  secure  the  issu- 
ance of  said  writ  as  a  means  of  securing  the 
possession  of  said  truck. 

He  further  alleged  that  all  of  said  illegal, 
malicious,  and  wrongful  acts  were  done  with 
knowledge  on  the  part  of  plaintiff  that  they 
were  so,  and  that  they  were  approved  and 
ratified  by  plaintiff  for  the  purpose  of  forc- 
ing the  defendant  to  enter  into  a  new  con- 
tract with  plaintiff  less  advantageous  to  him 
than  the  one  under  which  he  held  said  mo- 
tor truck,  by  taking  from  defendant's  pos- 
session the  said  truck,  which  was  essential 
to  the  maintenance  of  his  business  conducted 
under  the  name  of  "Gee- Whiz  Auto  Trans- 
fer &  Storage  Company,"  which  act  it  was 
known  to  plaintiff  would  cause  the  defend- 
ant to  lose  heavily  In  his  business.  He  fur- 
ther charges  that  by  such  acts  plaintiff  had 
rendered  Itself  liable  to  defendant  for  both 
actual  and  exemplary  damages.  He  prayed 
for  judgment  against  plaintiff  and  the  said 
surety  on  the  sequestration  bond  for  $5,000. 
as  actual,  and  $15,000  as  exemplary,  dam- 
ages, and  that  plaintiff  be  directed  to  deliv- 
er the  truck  to  defendant  to  be  retained  by 


him  under  the  terms  of  the  contract,  or,  in 
the  alternative,  that  he  have  Judgment  for 
$729.83,  being  the  sum  paid  by  defendant  to 
plaintiff  under  the  contract 

The  court  sabmltted  the  case  to  a  Jury  m>- 
on  special  issues,  and  upon  their  findings  ren- 
dered Judgment  that  the  i^aintlff  take  noth- 
ing against  the  defendant,  and  that  the  de- 
fendant recover  possession  of  the  truck,  or, 
in  the  alternative,  that  the  defendant  recov- 
er $729.83,  the  amount  paid  by  him  to  plain- 
tiff under  the  terms  of  the  contract,  and  fur- 
ther recover  of  plaintiff  and  Its  surety  upon 
the  sequestration  bond  the  sum  of  $1,SOO  as 
actual  damages,  and  the  further  som  of  $2,- 
000  as  exemplary  damages,  together  with  all 
costs  of  suit  From  this  Judgment,  the  plaln- 
tlfl  has  appealed.  During  the  pendency  of 
the  suit  the  plaintiff  changed  its  corporate 
name  to  tlte  Halff  C<Hnpany,  and  the  appeal 
Is  prosecuted  In  that  name. 

[1]*  Appellant's  first  asalgnmait  of  error 
complains  of  the  refusal  of  the  court  to  sus- 
tain its  general  demurrer  to  defendant's  an- 
swer. Under  this  assignment  appellant  con- 
tends by  its  propositions  that: 

(1)  "Where  one  receives  property  to  use,  with 
an  option  to  purchase,  but  otherwise  to  pay  for 
the  use  of  it,  he  receives  it  as  bailee  only,  and 
does  not  obtain  the  propoty  until  the  opti(H>  a 
exercised." 

(2)  "A  contract  for  the  use  of  property,  where 
no  time  18  specified,  is  subject  to  revocation  by 
either  party. 

<3)  "Where  the  performance  of  the  contract 
rests  upon  the  will  of  one  party,  there  ia  a.  lack 
of  mutuality  and  the  contract  is  void." 

The  first  and  second  propositions  may  be 
admitted  to  be  correct  in  the  abstract,  and 
the  third  Is   abstractly  correct  if  the  term 
"voidable"  be  used  Instead  of  "void,"  sub- 
ject, however,  to  certain  well-known  ezoep- 
tlons ;    but  It  is  our  opinion  that  such  ques- 
tions are  purely  abstract  as  applied  to  the 
pleadings    of   the    defendant,    and    ftfmlsh 
no  reason  for  the  sustaining  of  the  general 
demurrer.      Both   parties   pleaded   the   con- 
tract of  October  25,  1912.     By  its  express 
terms  appellant  retained  the  title.    Whether 
the  defendant  acquired  any   equitable  title 
by  reason  of  making  payments  to  a]M)el]ant 
in  accordance  with  the  contract,  or  whether 
the  transaction  merely  evidenced  an  option 
to  defendant  to  purchase  the  truck,  or  a 
bailment  or  conditional  sale,  or  whether  the 
contract  constituted  as  between  the  parties 
a  chattel  mortgage  under  article  5654,  Revis- 
ed Statutes  of  1911,  it  Is  Immaterial  to  deter- 
mine In  considering  the  assignment    What- 
ever the  Instrument  may  be,  the  legal  effect 
of  it  was,  as  it  seems  to  us,  to  confer  the 
right  of  possession  of  the  truck  upon  defend- 
ant until  it  was  paid  for,  of  which  he  conld 
not  be  deprived  as  long  as  he  complied  strict- 
ly with  its  terms.     Defendant  alleged  that 
he  had  complied  strictly  with  all  the  obliga- 
tions imposed  upon  him  by  the  terms  of  the 
contract     The  effect  of  the  demurrer  was 
to  admit  as  true  all  of  the  allegations  of  the 
answer,  which,  in  effect,  were  that  the  con- 
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tract  bad  been  execnted ;  tbe  truck  placed 
in  bis  possession  In  pursuance  thereof;  tbat 
he  had  kept  an  accurate  account  of  tbe 
mileage,  tbe  cost  of  maintenance,  and  the 
gross  Income;  that  be  bad  paid  to  appel- 
lant one-half  of  the  net  earnings  upon  the 
purchase  price  np  to  the  time  of  the  seizure, 
aggregating  f729.83.  AU  this  being  admit- 
ted, defendant  was  entitled,  under  our  con- 
struction of  the  contract,  to  retain  posses- 
sion of  the  truck  mitll  he  breached  the  con- 
tract in  some  of  its  provisions,  and  that  un- 
til he  did  so  the  appellant  had  no  right  to 
recover  its  possession  from  fain(i. 

[2]  It  Is  trne  that  the  contract  does  not 
bind  the  defendant  to  perform  any  of  its 
provisions,  and  tbat  it  is  for  this  reason 
unilateral ;  but  tbe  mere  want  of  mutuality 
did  not  render  tbe  contract  unenforceable 
after  defendant  bad  accepted  the  possession 
of  tbe  truck,  and  in  aU  things  performed 
his  part  of  tbe  agreement,  espedally  after 
he  had  paid  $729.83  in  part  performance, 
and  offered  to  strictly  carry  out  its  terms 
until  tbe  full  purchase  price  of  the  truck 
should  be  paid.  Hawralty  v.  Warren,  18  N. 
J.  Eq.  124,  90  Am.  Dec.  613;  Pittsburg 
Brick  Co.  v.  Bailey,  76  Kan.  42,  90  Pac.  803, 
12  li.  B.  A.  (N.  S.)  745;  AUegbeny  Oil  Co. 
▼.  Snyder,  106  Fed.  764,  45  a  O.  A.  604; 
Schroeder  v.  Gemeinder,  10  Nev.  355;  Mc- 
Afee r.  Grubb,  164  S.  W.  925.  If  this  were 
not  so,  then  tbe  appellant  would  have  had 
tbe  right  to  declare  the  contract  at  an  end 
and  take  possession  of  the  truck  at  any  time, 
even  after  tbe  defendant  bad,  in  strict  con- 
formity to  Its  terms,  paid  in  dividends  only 
a  few  dollars  less  than  tbe  purchase  price 
of  the  truck.  Nor  does  the  fact  that  no  def- 
inite date  Is  specified  in  tbe  contract  within 
which  defendant  by  the  use  of  dividends 
might  pay  for  the  car  render  the  same  un- 
enforceable, in  view  of  the  fact  that  it  seems 
to  us  to  have  been  clearly  contemplated  and 
provided  that  be  should  have  such  use  nntU 
the  purchase  price  was  paid  out  of  one-half 
of  the  net  earnings  of  the  truck,  whatever 
the  length  of  time  it  might  require  to  ao- 
compllsb  this.  That  the  contract  may  have 
been,  as  to  appellant,  an  improvident  one,  is 
no  reason  for  its  avoidance  or  for  the  re- 
fusal of  the  courts  to  enforce  it. 

[3]  The  further  proposition  under  the  first 
assignment  is  to  tbe  effect  that,  as  neither 
party  bad  pleaded  ambiguity  In,  or  fraud  or 
mistake  in  the  execution  of,  tbe  contract,  it 
became  the  duty  of  the  court  to  construe  tbe 
contract  This  proposition  is  not  germane  to 
the  assignment  under  which  it  is  urged, 
which  only  complains  of  the  refusal  of  the 
court  to  sustain  a  general  demurrer  to  the 
defendant's  answer.  We  think  that  tbe  an- 
swer was  good  on  general  demurrer,  and 
tbe  assignment  is  overruled. 

What  we  have  said  above  sufficiently  dis- 
poses of  appellant's  second  assignment  of 
eixor,  wlilch  conv>lalns  of  the  iefu;sal  of  the 


court  to  sustain  its  special  exception  to  de- 
fendant's answer,  based  upon  tbe  assump- 
tion that  the  contract  gave  to  appellant  tbe 
right  to  cancel  the  contract  at  any  time,  at 
will,  or  upon  proper  notice. 

[4]  7%e  fourth  assignment  complains  of 
tbe  action  of  the  court  in  submitting  to  the 
Jury  the  construction  of  a  portion  of  the 
contract;  its  contention  being  tbat  the  con- 
tract was  unambiguous  and  should  have  been 
construed  by  the  court  It  is  true  tbat  it  is 
the  duty  of  the  court  to  construe  a  written 
contract  which  is  free  from  ambiguity,  and 
should  submit  It  to  the  jury  for  construction 
only  when  Its  meaning  Is  not  free  from 
doubt;  still  we  think  that  no  prejudicial 
error  was  committed  by  the  court  in  the  mat- 
ter complained  of,  as,  in  our  opinion,  the 
Jury  gave  the  only  construction  thereof  of 
which  tbe  contract  was  susceptible.  The 
Jury  found  that  in  executing  the  contract 
there  was  an  understanding  and  agreement 
between  the  parties  as  to  tbe  matters  em- 
braced In  their  two  next  findings;  and  in 
the  two  next  findings  they  answered  that  it 
was  not  the  understanding  that  the  appel- 
lant should  be  entitled  to  take  back  the 
truck,  if  appellant  so  desired,  provided  tbe 
defendant,  upon  reasonable  notice,  failed  or 
refused  to  pay  the  balance  of  the  purchase 
price, with  6  per  cent  discount,  but  that  it 
was  agreed  and  understood  that  defendant's 
right  to  tbe  continued  possession  of .  tbe 
truck  (under  the  provisions  of  the  contract  in 
regard  to  reports,  payments,  and  operation, 
etc.)  was  not  to  be  subject  to  termination  at 
the  instance  of  plaintiff,  upon  reasonable  no- 
tice, and  with  opportunity  being  given  to 
pay  the  balance  of  the  purchase  price,  etc. 
We  think  this  Is  clearly  the  proper  construc- 
tion of  the  contract  and  the  interpretation 
that  the  court  would  have  been  compelled  to 
give  it  and  tbat  for  this  reason  the  action 
of  the  court  complained  of,  even  if  technical- 
ly wrong,  could  not  have  prejudiced  tbe  ap- 
pellant 

The  fifth,  sixth,  and  seventh  assignments 
are  sufficiently  disposed  of  by  the  disposition 
we  have  made  of  tbe  fourth,  and  they  are 
severally  overruled  without  further  comment 

[5]  In  special  issue  No.  7  the  court  sub- 
mitted to  tbe  Jury  for  Its  finding  tbe  fol- 
lowing: 

"In  making  the  affidavit  on  which  the  writ  of 
sequestration  was  based  [referred  to  in  the  plead- 
ings], did  the  affiant  fear  that  the  defendant 
would  injure  the  truck,  as  stated  in  the  affida- 
vit?" 

The  Jury  answered  In  the  negative.  The 
eighth  assignment  is  predicated  upon  the 
submission  of  this  issue;  the  contention  be- 
ing that  the  undisputed  testimony  shows 
tbat  the  truck  would  be  injured  by  its  con- 
tinued use.  The  only  testimony  on  this  is- 
sue called  to  our  attention  by  appellant  1b 
its  brief  is  that  of  Hawkins,  the  president 
of  appellant  corporation,  and  that  of  de- 
fendant, Waugh.     The  focmer  testified,  In 
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effect,  that  tbe  use  of  the  truck  by  Waugh 
would  deteriorate  Its  sale  value  the  first  year 
60  Der  cent, .  though  Its  use  would  not  de- 
crease that  much;  and  the  latter  testified 
that: 

"The  sale  valae  of  the  track  deteriorates  after 
being  used  ;  If  you  pat  one  out  for  a  short  time, 
it  deteriorates  in  Talue." 

We  think  this  testimony  falls  far  short 
of  showing  that  the  mere  use  of  the  trndc  in 
the  ordinary  manner  for  which  its  nse  was 
designed  would  "Injure"  it  as  that  word 
is  used  In  article  7094,  Revised  Statutes.  It 
is  known  of  all  men  that  the  use  of  madiln- 
ery  lessens  Its  sale  value;  and  the  lessen- 
ing of  the  sale  value  was  the  only  Injury 
that  the  witnesses  testified  would  occur  by 
reason  of  the  continuity  of  possession  by  de- 
fendant. The  parties  knew  and  contemplat- 
ed at  the  time  of  the  execution  of  the  con- 
tract and  the  delivery  of  the  truck  to  de- 
fendant that  this  particular  injury  would 
inevitably  occur  from  the  use  to  which  It 
would  be  applied,  and  we  think  it  Is  clear 
that  the  fear  of  such  Injury  only  did  not 
afford  Just  ground  for  the  suing  out  of  the 
writ  of  sequestration  and  wresting  from  de- 
fendant the  possession  of  the  truck  there- 
under. The  ninth  assignment  presents  sub- 
stantially the  same  question  as  the  eighth, 
and  both  are  overruled. 

[S]  The  tenth  assignment  complains  of  the 
submission  by  the  court  of  the  eighth  special 
issue,'  which  Is  as  follows : 

"Was  the  sequestration  affidavit  in  question 
sworn  out  without  fear  on  the  part  of  the  affiant 
that  the  defendant  would  injure  the  machine,  as 
therein  stated,  or  the  making  of  said  affidavit, 
or  the  causing  of  the  writ  of  sequestration  to  be 
executed  in  this  cause,  prompted  by  malice?" 

The  contention  is  that  there  was  no  testl- 
mcmy  to  Justify  the  Inference  of  malice,  and 
it  was  therefore  prejudicial  error  to  appel- 
lant to  submit  the  issue,  and,  further,  that 
the  charge  is  upon  the  weight  of  the  evi- 
dence. The  testimony  shows  the  following 
facts:  The  truck  was  delivered  to  the  de- 
fendant on  October  26,  1912,  the  date  of  the 
contract,  and  that  defendant  continuously 
used  it  In  his  business  until  January  7,  1914, 
when  it  was  seized  by  virtue  of  the  writ  of 
sequestration;  the  defendant  in  the  mean- 
time complying  strictly  with  the  terms  of 
the  contract  On  December  29,  1913,  the  ap- 
pellant, through  its  general  manager.  Tem- 
ple Wheeler,  wrote  a  letter  to  defendant  in 
which,  among  other  things,  b«  said: 

"  *  *  *.  The  payment!  heretofore  made  by 
you  are  very  unsatisfactory  in  view  of  what  was 
contemplated  when  the  contract  was  formed 
and  in  view  of  the  mileage  and  cost  of  operation 
and  maintenance  as  far  as  shown  by  your  pre- 
vious r^orta;  so  that  unless  your  reports  show 
a  considerable  improvement  in  the  earnings  of 
the  truck  and  your  consequent  payments  to  us, 
or  unless  you  can  arrange  to  make  more  sat- 
isfactory paj'menta,  we  are  inclined  to  insist 
that  yoo  will  return  the  truck  to  us." 

On  January.  2,  1914,  Wheeler,  the  appel- 
lant's general  manager,  again  wrote  to  de- 
fendant, saying,  among  other  things: 


"  •  _  •  •  In  view  of  the  fact  that  your  ac- 
counting to  this  company  falls  very  greatly 
short  or  what  was  contemplated  when  the  con- 
tract was  made,  we  now  request  that  you  retnm 
the  truck  to  this  company,  or  that  yon  arrange 
to  exercise  your  option  to  pay  the  agreed  price, 
less  the  sums  heretofore  paid  over  by  yon,  and 
keep  the  truck." 

Defendant  testified: 

"I  had  a  conversation  with  Mr.  Temple  Wheel- 
er, the  manager  of  plaintiff,  about  this  matter 
some  time  in  December,  19l3,  at  hia  office. 
When  I  got  down  there,  he  stated  he  wanted  to 
talk  to  me  about  the  truck.  We  talked  pleas- 
antly for  a  while,  and  then  he  told  me  he  would 
have  to  change  the  contract.  He  first  asked  me 
to  change  the  contract  and  I  told  him,  in  the 
first  place,  I  could  not  and,  in  the  second 
place,  I  did  not  consider  that  I  had  to;  that  I 
was  living  up  to  the  contract  and  I  would  not 
consider  it  at  least,  right  in  the  worst  season 
that  we  have.  He  was  complaining  abont  the  re- 
turns in  December.  *  *  •  First  he  wanted 
me  to  make  him  a  payment  of  $250  a  month  flat 
on  the  car,  and  I  told  him  I  could  not  do  that 
even  if  I  did  not  have  the  contract  and  I  cer- 
tainly would  not  where  I  did  have  a  contract 
and  he  got  pretbr  hot  about  it  and  finally  he 
told  me  I  would  change  that  contract  or  he 
would  put  me  on  the  bum :  that  was  the  exact 
expression  he  made." 

''He  asked  me  if  I  knew  tliat  the  Halff  Com- 
pany was  worth  a  million  or  a  million  and  a  half 
dollars,  and  I  told  him  I  understood  they  were 
rich  people,  and  he  says :  That  is  the  thing  yon 
are  up  against  and  yon  will  be  witfaont  a  car  if 
you  do  not  change  contract.'    »    •    •  " 

We  tbink  the  above  facts,  wUdi  are  not 
disputed,  sufficiently  raised  the  issue  of  mal- 
ice In  suing  out  the  writ  of  sequestration  to 
warrant  the  court  in  submitting  that  Issue 
to  the  Jury.    The  assignment  is  overruled. 

The  second  and  fourth  propositions  under 
the  assignment  are  not  germane  and  will  not 
be  considered  In  connection  with  It  The 
charge  was  not  upon  the  weight  of  the  evi- 
dence, and  the  fifth  prot>ositlon,  which  raises 
the  point,  is  overruled. 

[7]  The  thirteenth  assignment  complains 
of  the  refusal  of  the  court  to  give  appel- 
lamt's  special  diarge  No.  2,  which  submit- 
ted the  issue  as  to  whether  the  defendant 
owned  and  operated  the  Gee-Wtalx  Auto 
Transfer  &  Storage  Company  In  his  individ- 
ual capacity  or  Jointly  with  one  or  more  of 
his  sons.  The  fourteenth  assignment  com- 
plains of  the  refusal  of  the  ooort  to  give 
appellant's  special  charge  No.  8,  which  In 
different  verbiage  submits  practically  tlie 
same  issue,  and  the  fifteenth  assignment  is 
based  upon  the  refusal  of  the  court  to  strike 
from  the  record,  upon  appellant's  motion  all 
testimony  in  reference  to  damages  suffered 
by  the  Oee-Whlz  Auto  Transfer  &  Storage 
Company.  The  propositions  subjoined  to  the 
assignments  are  that,  in  a  suit  by  an  Indi- 
vidual for  damhges,  recovery  cannot  be  had 
where  the  damages  are  shown  to  have  been 
sustained  by  the  firm  of  which  be  was  a 
member,  and  that  the  burden  of  proof  is  up- 
on a  party  asking  damages  to  prove  his  right 
to  recover,  and  that  the  damages  were  sus- 
tained by  him  individually.  Tbe  evidence 
is  suflteient,  we  think,  to  show  titat  the  trade 
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was  used  In  connection  with  the  Gee-Whls 
Auto  Transfer  ft  Storage  Company,  which 
was  a  copartnership  composed  of  defendant 
and  one  or  more  of  his  sons,  and  that  the 
profits  arising  from  the  use  of  the  tmck  in- 
ured to  the  benefit  of  the  copartnership. 

The  defendant  urges  the  following  counter 
proposition : 

"Where  a  suit  is  bronfht  against  an  individual 
involving  a  contract  executed  between  the  plain- 
tiff and  snch  individual,  the  plaintiff  cannot  suc- 
cessfally  assert,  as  precIudiuK  a  recovery  on  a 
cross-action  by  defendant  in  his  individtial  ca- 
|>acil7,  a  contention  that  the  damages  sued  for 
in  the  croas-ection,  though  aiising  entirely  out 
of  the  breach  of  the  contract  between  the  par- 
ties, were  suffered  by  an  alleged  copartnendiip, 
the  remaining  members  of  which  were  not  par- 
ties to  the  suit,  especially  where  there  is  no  proof 
that  the  contract  had  been  assigned  to  the  part- 
nership." 

This  proposition  seems  to  be  sustained  by 
the  following  aatborltles:  Mo.  Paa  By.  Co. 
▼.  Smith,  84  Ttex.  860,  19  S.  W.  50»;  Coving- 
ton y.  Sloan,  124  S.  W.  690;  Cleveland  v. 
Heidenheimer,  92  Tex.  108,  46  S.  W.  30; 
Bryant  v.  Phillips;  189  Mo.  App.  278,  176 
S.   W.  294. 

There  was  no  proof  that  the  contract  had 
been  assigned  by  Wangh  to  tb^e  partnership, 
and  the  evidence  warranted  the  jury  in  find- 
ing that  the  contract  had  been  breached  by 
the  appellant.  The  negotiations  In  regard  to 
the  trdck  were  between  Waugh  and  the  cot^ 
poration  only,  and  in  tHeir  subsequent  deal- 
ings In  reference  thereto  Waugh,  and  not  the 
partnership,  was  recognised  by  the  corpora- 
tion as  the  contracting  party.  The  assign- 
ments are  overruled. 

[8]  The  twenty-eighth  assignment  com- 
plains that  the  verdict  for  defendant  for  IV 
600  for  actual  damages  is  excessive.  We 
caimot  say  that  the  verdict  for  actual  dam- 
ages was  without  the  support  of  evidence. 
The  Jury,  in  response  to  special  Issues,  found, 
and  upon  testimony  that  warranted  them  in 
so  doing,  that  there  was  no  reasonably  es- 
tablished jrental  value  for  the  truck  in  ques- 
tlon,  or  for  trucks  that  could  have  been  used 
in  Hen  thereof,  In  defendant's  business ;  that 
defendant  made  reasonable  efforts  to  secure 
a  truck  In  place  of  the  one  he  was  deprived 
of,  and  to  replevy  the  truck  In  question,  but 
without  success;  that  the  reasonable  value 
of  the  use  of  the  truck  in  question  from 
January  7,  1914,  when  it  was  sequestered,  to 
the  date  of  the  verdict  (a  little  more  than 
tm  months),  was  |160  per  month. 

The  evidence  which  warranted  this  last 
finding  consisted  of  the  testimony  of  defend- 
ant, as  follows: 

"The  value  of  the  nse  of  the  car  to  us  repre- 
sents the  entire  amonnt  we  paid  to  Mr.  Hawkins 
per  month,  and  what  we  could  save  per  month 
out  of  that  $125,  if  any.  We  also  got  60  per 
cent,  of  the  net  proceeds.  Our  profits  for  the 
time  the  contract  ran  were  $720.^,  the  same  as 
Mr.  Hawkins  got.  We  figured  it  that  there 
was  quite  a  saving  in  the  expense  account  for 
the  14  months ;  the  $126  per  month  that  we  were 
allowed  for  exi>enBe8  amounted  to  $1,760.  Our 
Actual  expenses  for  the  14  months  for  operating 


the  truck  were  $776.76,  or  a  saving  td  us  of 
$073,241  to  be  applied  to  our  profits  in  oper- 
ating the  machine.  We  considered  the  driver  as 
our  profits,  he  being  a  member  of  the  family, 
my  sons,  either  T.  H.  or  Alec  Waugh.  We  did 
not  pay  our  driver  a  fixed  salary;  bread  and 
meat  was  all  he  got  out  of  it.  For  the  time 
we  used  it  the  total  profits  were  $2,432.00  for  l4 
months,  which  represented  the  valae  of  the  use 
to  us  during  that  time,  and  our  operating  ex- 
penses were  $776.76.  The  total  gross  receipts  of 
the  car  for  the  14  months  I  figured  was  $3,184.- 
66.  The  value  of  the  car  to  us  since  the  seizure 
would  have  been  under  the  same  figures  that  it 
would  have  earned  for  us  during  the  same  period 
during  the  other  time.  The  value  in  a  lump 
sum  would  be  $160  per  month." 

He  further  testified: 

"Yes :  my  profits  during  the  14  months  were 
$2,432.90.  I  figured  that  I  saved  about  $900 
out  of  the  operating  expense.  I  turned  over  to 
the  Halff  Company  $729,  and  the  same  I  kept 
for  my  half." 

He  further  testlfled: 

"I  have  handled  motor  tmds  for  something 
like  three  years,  and  by  reason  of  my  experience 
in  handling  them  I  know  the  reasonable  value 
of  the  use  of  same.  The  reasonable  value  of 
the  use  of  this  truck  during  the  period  that  it 
has  been  detained  has  been  about  $160  per 
month  for  the  truck  alone;  that  is  the  reason- 
able value  of  it;  yes.  The  reasonable  value  of 
the  use  to  us  was  the  reasonable  value  of  the 
truck." 

The  Jury  gave  credence  to  this  testimony  of 
the  defendant,  and  found  in  accordance 
therewith.    The  assignment  is  overruled. 

[•]  The  twentieth  assignment  complains 
that  the  verdict  for  $2,000  as  exemplary  dam- 
ages cannot  be  sustained.  The  Jury  found 
that  the  writ  of  sequestration  was  sued  out 
maliciously  and  without  probable  cause.  We 
have  hereinbefore  set  out  the  evidence 
which,  in  our  opinion.  Justified  this  finding. 
The  Jury  further  found  that  the  appellant 
corporation  knowingly  ratified  and  adopted 
the  said  maUclous  act  on  the  part  of  the  af- 
fiant In  making  the  affidavit  for  the  Issuance 
of  the  writ.    This  finding  Is  not  assaUed. 

"The  amount  of  exemplary  damages  is  largely 
in  the  discretion  of  the  juries,  and  this  court  can 
only  set  aside  their  verdict  for  excess  in  amount 
in  such  cases  when  the  damages  are  so  large  as 
to  show  passion,  prejudice,  or  partiality."  May- 
er V.  Duke,  72  Tex.  463,  10  S.  W.  569. 

The  verdict  for  exemplary  damages  in  this 
case  is  not  so  large  or  so  disproportionate  to 
the  amount  of  actual  damages  awarded  that 
we  can  say  that  the  Jury  were  actuated  by 
an  improper  motive  in  making  the  award. 
Railway  v.  Thompson,  108  S.  W.  457. 

[1 0]  The  refusal  of  the  court  to  sustain  ap- 
pellant's exception  to  that  portion  of  the  de- 
fendant's cross-bill  which  alleged  damages  In 
the  sum  of  $250  for  th6  loss  of  a  horse  and 
mule  by  overwork,  on  account  of  being  de- 
prived of  the  use  of  the  truck,  is  not  reversi- 
ble error,  for  the  reason  that  this  damage 
was  not  submitted  by  the  court  to  the  Jury 
in  its  charge,  and  the  appellant  could  not 
therefore  have  been  prejudiced  by  the  action 
of  court  complained  of. 

[11]  The  admission  of  the  testimony  of  de- 
fendant, over  the  plaintiff's  obdectl<«.  that 
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he  need  his  teams  to  handle  long  banis  that 
should  have  been  done  with  the  tmck,  and 
that  that  was  the  cause  of  "knocking  out" 
two  of  the  horses,  and  that  the  Gee-Whiz 
Auto  Transfer  &  Storage  Ck)mpany  has  a 
five-year  lease  upon  a  storage  house,  and 
that  because  of  the  loss  of  the  truck  they 
were  unable  to  pay  their  lease  on  account  of 
loss  of  business,  was  not  such  error,  if  error 
at  all,  as  to  require  a  reversal  of  the  Judg- 
ment. The  only  possible  effect  this  evidence 
could  have  had  would  be  to  increase  the 
amount  of  exemplary  damages.  We  have  al- 
ready held  that  the  exemplary  damages 
awarded  were  not  excessive,  under  the  evi- 
dence, and  we  tlilnk  this  is  true,  even  though 
the  testimony  here  complained  of  was  Im- 
properly admitted  and  considered  by  the 
Jury.  However,  these  items  were  not  sub- 
mitted by  the  court  to  the  Jury,  and  there  is 
nothing  in  the  amount  of  their  award,  or 
otherwise  shown  by  the  record,  to  lead  us  to 
the  conclusion  that  the  appellant  was  preju- 
diced by  the  action  of  the  court  complain- 
ed of. 

We  shall  not  discuss  appellant's  other  as- 
signments of  error  in  detail;  for  to  do  so 
would  extend  this  opinion,  already  too  long, 
to  an  unreasonable  length.  It  must  suffice  to 
say,  therefore,  that  we  have  carefully  ex- 
amined all  of  the  assignments,  and  find  no 
reversible  error  in  any  of  them. 

The  Judgment  of  the  court  below  is  af- 
firmed. 

Affirmed. 


GALVESTON,  U.  &  S  A.  RT.  CO.  v.  MARTI.* 
(No.  707Z) 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Feb.  1,  1916.    Rehearing  Denied 

Feb.  24,  1916.) 

1.  Railboads  «=>400— Injuries  on  Track- 
Question  FOB  JUBT. 

In  a  suit  for  injuries,  charged  to  have  been 
occasioned  plaintiff  by  riding  in  his  aatomo- 
bile  at  night  into  a  freiglit  car  left  by  defend- 
ant railroad  on  its  track  in  a  street,  in  viola- 
tion of  a  city  ordinance,  question  whether  the 
car  was  left  standing  for  temporary  work,  in 
which  case  there  was  no  violation  of  the  ordi- 
nance, held  for  the  jury  under  the  evidence. 

[Ed.   Note. — For   other  cases,   see   Railroads, 
Cent.  Dig.  §§  1365-1381:   Dec.  Dig.  <S=»400.] 

2.  Railroads  ®=:>4<X>— Ikjubiss  on  Tsack— 
Nkglioencb  Per  Se. 

It  is  not  negligence  per  se  for  a  railway 
company,  which  operates  a  team  track  located 
along  one  side  of  a  street  served  with  electric 
arc  lights,  to  leave  a  freight  car  upon  the  track 
for  unloading  by  the  consignee,  and,  in  the  ab- 
sence of  notice  that  the  car  has  been  unloaded, 
to  permit  it  to  remain  on  the  street  during 
nighttime  following  the  day  the  car  is  placed, 
where  the  usual  time  roiiuired  for  unloading 
is  about  48  hoars,  and  sometimes  the  work  is 
completed  in  the  night,  since  acts  or  omissions 
complained  of  as  negligence  cannot  be  said  to 
be  negligence  per  se,  unless  in  violation  of  law, 
or  so  opposed  to  the  dictates  of  common  pru- 
dence that  the  minds  of  ordinary  men  cannot 


differ  as  to  the  omclustons  to  be  drawn  there- 
from. 

[£d.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |{  136&-1381 ;   Dec.  Dig.  «=»400.] 

3.  Tbiai.   «=9l39,    140,    143— QuxsnoNS    cob 
Jury— Ckedibii,itt  of  Witnesses. 

It  is  the  province  of  the  jury  to  Judge  the 
credibility  of  witnesses  and*  the  weight  to  be 
given  their  testimony,  and  it  is  thm'  daty  to 
settle  any  conflict  in  the  evidence. 

[Ed.  Note.— For  other  cases,  gee  Trial,  Cent. 
Dig.  U  332-^35,  338^343,  365 ;  Dea  Dig.  «=> 
139,  HO,  143.]  ••    — - 

4.  Appsai,  akd  Bbbob  «s>1<X)2  —  Rxvikw  — 

E^NDINO. 

The  finding  of  a  jniy  upon  conflicting  evi- 
dence is  oonclosive  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  3^5-3937;  Dec  l>ig.  «=> 
1002.] 

5.  Railboads  €=>398— Injury  on  Track— In- 
toxication— SUFFICIENCT  OF  EVIDENCE 

In  an  action  against  a  railroad  for  injuries 
to  plaintiff,  when  he  drove  hia  automobile  at 
night  into  a  freight  car  left  for  unloading  on  a 
street  track,  evidence  held  sufficient  to  sostain 
the  Jury's  finding  that  the  plaintiffs  injuries 
were  not  proximately  caused  by  his  own  intoxi- 
cation. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {{  1356,  1358-1363 ;  Dec.  Dig.  «=> 
398.] 

6.  RAiutoADs  ^S=^(X>— Injuries  on  Tback— 
GoNTBiBUTOBT  Neolioencs— Questions  fob 

JUBT. 

In  an  action  for  injuries  to  plainuff,  when 
he  drove  his  automobile  into  a  freight  car  at 
night  standing  on  a  street  track  for  unloading, 
questions  whether  plaintiff  was  guilty  of  con- 
tributory negligence  by  failing  to  use  proper 
lights  on  his  automobile,  and  by  failing  to  keep  a 
lookout  on  both  sides  of  his  course  to  enable 
him  to  avoid  collisions,  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent.  Dig.  |{  1S6&-1381 ;   Dec  Dig.  «=9400.] 

7.  Damages  «=9l30  —  Pkbbonai.  Injubbs  — 
Excessive  Verdict. 

In  an  action  for  injuriea,  when  plaintiff 
drove  his  automobile  at  night  iuto  a  freight 
car  standing  on  a  street  track  for  unloading, 
where  plaintiff's  Iniuries  consisted  of  bmises, 
spraining  of  ribs,  a  cut  through  the  lower  lip, 
pains  in  abdomen,  wrenched  back,  and  trau- 
matic pneumonia,  confining  him  to  his  bed  for 
two  wedts  under  opiates,  and  to  his  room  for 
a  month,  the  injury  being  of  a  serious  nature, 
perhaps  permanent,  and  the  period  of  fuH  re- 
covery likely  to  be  10  mouths  or  a  year,  ^bere 
a  reasonable  charge  for  medical  services  wis 
$50,  and  where  plaintifTs  wife  nursed  him  at 
times,  hiring  other  peiwKis  to  do  her  house- 
work, the  usual  fees  for  nursing  in  the  neigh- 
borhood being  $21  to  $25  a  week,  while  plain- 
tiff's automobile  was  worth  $1,0()0  before  the 
accident,  and  after  it  only  $200.  verdict  (or 
plaintiff  for  $5,950  was  not  excessive. 

[Ed.    Note.— For   other   cases,   see   Damages, 
Cent.  Dig.  !S  357-367,  370;   Dec  Dig.  <S=>13ftl 

8.  Trial   i3=>133  —   Impbofeb   Rekarkb  op 
Counsei^-Withdbawai/— Action  of  Coubt. 

In  a  personal  injury  case,  where  the  re- 
marks of  plaintiff's  counsel  in  presenting  the 
case  to  the  jury  were  not  such  as  to  in- 
flame their  paMions  or  to  arouse  their  prejudice 
against  defendant,  and  where,  upon  objection, 
the  remarks  were  promptly  withdrawn  by  coun- 
sel, while  the  court  promptly  instructed  the 
jury  to  disregard  them,  their  making  was  hara- 
lesB. 

[Ed.  Note.— For  other  cases,  see  IVial,  Cent. 
Dig.  I  316 ;   Dec.  Dig.  «=3l33.] 


«s>For  other  casai  na  same  topis  and  KEX-NUHBBB  Id  all  K«y-NiUBb«red  Diaetta  and  Indazaa 
•Application  for  writ  ot  error  pending  In  Suprem*  Court 
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9.  RjLicBoiADfi  «s>a6S— Rioars  in  Sibbet. 

A  driver  of  an  automobile  in  a  dty  street 
bad  no  greater  right  therein  than  a  railroad, 
whose  team  track  lay  along  the  side. 

[Ed.  Note.— For  other  cases,  see  Railroada, 
Cent.  Dig.  ${  1220-1227,  1235;  Dec.  Dig.  <&=> 
35&] 

10.  TbXAI.  •stllS— ABatTHEMT  Gt  COUNSEL. 

In  an  action  against  a  railroad  ior  injuries, 
when  plaintiif  drove  his  automobile  at  night  in- 
to a  freight  car  placed  npon  defendant's  team 
track  in  a  street  for  unloading,  the  remark  of 
plalntiff*8  counsel  in  argument  that  plaintiff  had 
a  greater  right  on  the  street  than  any  corpora- 
tion in  the  world  was  improper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {S  290-293 ;   Dec.  Dig.  «s>ll&l 

11.  Appeal  and  Ebbob  Q=»1031  —  H ashless 

EiBBOB— IMPBOPEB    REMABK    OF    COTTNBEL. 

Wliere,  upon  objection,  plaintiff's  counsel 
stated  that  his  remark  in  argument  that  plain- 
tiff had  a  greater  right  on  tne  street  than  any 
corporation  in  the  world  was  incorrect,  that 
plaintiff  had  no  superior  right  on  the  street,  and 
that  be  withdrew  the  remark,  whereupon  the 
oonrt  instructed  the  jury  to  disregard  the  state- 
ment, and  that  it  was  not  the  law,  it  must  be 
{ presumed  that  the  jury  were  not  prejudicially 
nflnenced. 
[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4038-4046;  Dec.  Dig.  «=> 
1081.J 

Appeal  from  District  Goart,  Galveston 
County;  Clay  S.  Brigga,  Judge. 

Action  by  F.  3.  Marti  against  the  Gal- 
veston, Harrlsbnrg  &  San  Antonio  Railway 
Company.  From  a  judgment  for  plaintiff, 
defendant  ai^teals.    Affirmed. 

Baker,  Botts,  Parker  it  Garwood,  of 
Honston,  and  W.  T.  Armstrong  and  Eugene 
A.  Wilson,  both  of  Galveston,  for  appellant 
Marsene  Johnson,  Elmo  Johnson,  and  Roy 
Johnson,  all  of  Galveston,  for  appellee. 

McMBANS,  J.  F.  J.  Marti  bronght  this 
salt  against  the  Galveston,  Harrlsburg  & 
San  Antonio  Railway  Company  to  frecover 
damages  sustained  by  him  on  the  night  of 
July  28^  1914,  resulting  from  a  collision  of  an 
automobile,  -which  he  was  driving,  with  a 
freight  car  of  defendant  which  was  standing 
upon  the  defendant's  railway  track  laid  up- 
(m  Church  street  In  the  city  of  Galveston,  al- 
leged to  have  been  left  on  said  street  by  de- 
fendant in  violation  ot  an  ordinance  of  said 
city,  which  reads  as  follows: 

"That  it  shall  be  unlawful  for  any  railroad 
company,  or  their  agents  end  employes,  to  per- 
mit any  loaded  or  empty  freight  car  or  cars  to 
remain  standing  on  any  track  laid  on  anv  street 
in  the  city  of  Galveston,  except  for  the  pur- 
pose of  temporary  switching  or  work.    *    •    •  » 

Plaintiff  alleged  that,  while  driving  his 
car  in  a  westerly  direction  on  Church  street 
a  public  street  in  the  dty  of  Galveston,  at 
night,  he  met  a  horse-drawn  vehicle,  and  In 
obedience  to  the  rules  of  the  road  he  turned 
to  the  right  to  avoid  collision  with  the  vehi- 
cle, and  when  be  did  so  he  collided  with  said 
freight  car,  which  was  left  by  defendant  on 
said  street  uhllghted  and  unguarded,  and  of 


the  presence  of  which  be  did  not  know,  and 
could  not  have  known  by  the  exercise  of 
ordinary  care.  In  the  fourth  paragraph  of 
his  petition  he  alleged,  in  substance,  that  the 
defendant  was  guilty  of  gross  negligence  in 
leaving  and  permitting  to  be  left  in  Church 
street,  at  said  time  and  place,  said  freight 
car.  In  violation  of  said  ordinance,  and  that 
such  negligence  was  the  proximate  cause  of 
the  injuries  and  damages  sustained  by  him. 
Defendant  pleaded  that  plaintifTs  injuries 
directly  resulted  from  his  own  negligence  and 
contributory  negligence  in  several  partic- 
ulars, which  we  do  not  deem  necessary  to 
specifically  set  out. 

The  case  was  submitted  to  a  jury  upon 
special  issues,  all  of  which  were  answered 
favorably  to  the  plaintiff,  and  by  their  ver- 
dict they  found  plaintiffs  damages  to  be 
$5,000  for  personal  injuries,  |100  for  medical 
expenses,  |200  for  nursing,  and  $700  for 
damages  to  plaintiff's  automobile,  aggregat- 
ing $6,000.  The  plaintiff  entered  a  remittitur 
of  $60  on  the  item  of  medical  expenses, 
whereupon  the  court  entered  judgment  for 
plaintiff  for  $5,950,  from  which  the  defend- 
ant has  appealed. 

[1]  By  its  first  assignment  of  error  the 
appellant  complains  that  the  court  erred  In 
not  giving  its  special  charge,  which  request- 
ed the  court  to  peremptorily  instruct  the  jury 
to  return  a  verdict  in  Its  favor.  The  con- 
tention is,  in  effect,  that  the  undisputed 
evidence  shows  that  the  freight  car  was  left 
standing  on  the  track  for  temporary  work, 
and  that  there  was  therefore  no  violation  of 
said  ordinance  in  leaving  It  there  In  such 
circumstances.  We  think  there  was  suf- 
ficient evidence  introduced  upon  this  Issue 
to  require  its  submission  to  the  Jury,  and 
that  therefore  the  court  did  not  err  in  re- 
fusing to  give  the  requested  charge  It  was 
shown  that  the  car  was  placed  on  the  track 
where  the  collIMoa  occurred  on  July  28, 
1914 ;  it  was  loaded  with  gravel  and  placed 
there  for  the  purpose  of  being  unloaded,  and 
was  unloaded  on  the  same  day.  Usually  the 
hands  who  did  the  unloading  quit  work  at 
6  o'<dock  in  the  afternoon,  but  sometimes  the 
unloading  was  continued  at  night  If  was 
undisputed  that  the  car  bad  been  unloaded 
before  plaintiff's  automobile  collided  with,  it, 
which  occurred  about  11:30  o'clock  at  night. 
The  car,  however,  was  permitted  by  the  de- 
fendant to  remain  standing  upon  the  track 
after  It  was  unloaded,  and  all  through  the 
night  and  a  part  at  least,  of  the  next  day. 

The  ordinance  forbade  the  defendant.  Its 
agents  and  employ^,  from  permitting  any 
freight  car,  such  as  this  was,  whether  empty 
or  loaded,  to  remain  standing  on  its  track 
on  Church  street  except  for  temporary 
switching  or  work.  We  tlUnk  that  under 
these  facts  it  was  a  question  for  the  jury 
to  say  whether  the  defendant  had  violated 
the  ordinance.    This  question  was  propouud- 
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ed  to  the  Jmj,  and  tbey  answered  It  In  the 
afflmmtire.  We  are  not  now  concerned  with 
the  question  of  whether  there  was  any  eyl- 
denoe  to  authorize  the  Jury  to  answer  the 
Question  negatlTely.  The  aaslgnment  la  that 
the  undUputed  evidence  shows  that  the  car 
was  permitted  to  stand  in  the  street  for  tem- 
porary work.  We  think  It  is  dear  that  It 
was  placed  there  for  "temporary  work,"  but 
that  the  evidence  Justified  the  Jury  In  be- 
lieving that  it  was  permitted  to  remain 
standing  on  the  street  after  the  temporary 
work  of  unloading  had  been  accompUabed, 
and  was  therefore  permitted  by  defendant  to 
remain  standing  on  the  street  for  other  than 
temporary  switching  or  work.  The  assign- 
ment Is  overruled. 

[2]  The  second  assignment  also  complains 
of  Qxe  refusal  of  the  court  to  peremptorily 
Instruct  a  verdict  for  defendant.  The  propo- 
sition under  this  assignment  asserts  that  it 
is  not  negligence  per  se  for  a  railway  com- 
pany, which  operates  a  team  track  located 
along  one  side  of  a  street  served  with  electric 
arc  lights,  to  leave  a  freight  car  upon  said 
track  for  unloading  by  consignee,  and,  in  the 
absence  of  notice  that  the  car  had  been  un- 
loaded by  the  consignee,  to  permit  same  to 
remain  on  the  street  during  nighttime  follow- 
ing the  day  the  car  was  so  placed,  where  the 
usual  time  required  for  unloading  such  cars 
was  about  48  hours,  and  sometimes  the  work 
of  unloading  is  completed  during  the  night- 
time. It  is  conceded  that  the  proposition  is 
abstractly  correct.  Acts  or  omissions  com- 
plained of  as  negligence  can  never  be  said  to 
be  negligence  per  se,  unless  in  violation  of 
law,  or  so  opposed  to  the  dictates  of  common 
prudence  as  that  the  minds  of  ordinary  men 
cannot  dlfTer  as  to  the  conclusions  to  be 
drawn  from  them.  But,  conceding  the  cor- 
rectness of  the  proposltipn,  it  furnishes  no 
reason  for  sustaining  the  assignment  The 
plaintiff  based  his  charge  of  negligence  upon 
the  violation  by  defendant  of  the  ordinance 
hereinbefore  quoted,  and  not  upon  the  facts 
suggested  by  the  preposition. 

[3-5]  The  third  assignment  also  complains 
of  the  refusal  of  the  court  to  peremptorily 
Instruct  a  verdict  for  the  defendant;  the 
contention  being  that  the  overwhelming  pre- 
ponderance of  evidence  shows  that  the  plain- 
tifTs  inquiries  were  proximately  caused  by 
the  fact  that  at  the  time  of  the  collision  he 
was  under  the  influence  of  Intoxicntlng  liq- 
uor to  such  an  extent  as  to  impair  his  abil- 
ity to  operate  his  automobile  with  such  care 
as  a  person  of  ordinary  prudence  and  care 
would  have  operated  it  under  similar  circum- 
stances, which  condition  proximately  contrib- 
uted to  cause  the  injury.  There  was  much 
testimony  introduced  on  this  Issue.  That 
offered  by  the  defendant  would  have  well 
warranted  a  finding  by  the  Jury  that  plaintiff, 
n  short  time  before  the  collision,  was  drunk. 
The  plaintiff  testified,  however,  that  he  was 
not  drunk,  nor  under  the  Influence  of  intox- 
icating Uquors  at  the  time  of  the  accident. 


and,  In  tida,  was  corrobontti  r  . 
Wells,  who  was  with  bim  i:  ^  ' 
when  the  collision  occamL  '. 
was  directly  put  to  the  Jury.  »i-  - 
ed  ttiat  be  was  not  intcndea^: . 
The  Jury  saw  the  witneaaes  tx  . 
testify,  and  it  was  ttteir  penLiir 
Judge  of  their  credibility  and  =  : 
to  be  given  to  their  testimocT  . 
their  duty  to  settle  the  confi-  : 
dence;   and  having  so  settled  r  . 
plaintiff,  their  finding  in  that  pr- 
elusive upon  us.    We  cannot  &.-  - 
finding  of  the  Jury  upon  this  i.-^^ 
manifestly  against  the  weight  am  -■ 
ance  of  the  testimony  as  to  be  es.-. 
The  assignment  is  overruled. 

[8]  Appellant's  fourth  awrignwrg  ^-\ 
plains  of  the  ref  osal  of  the  coon  r.  -> 
torily  instruct  a  verdict  for  deffr--- 
contention  being  that  the  proof  tt*: 
failed  to  exercise  ordinary  care  fc  ' 
his  automobile  so  as  to  avoid  a  ecC^ 
so  overwhelming  that  the  minds  at 
persons  could  reach  no  other  conds 
its  first  and  second  subjoined  prapes::^! 
is  asserted  that  it  was  plaintUTs  dt~ 
driving  at  night  in  a  street  witt  ■*- 
was  not  familiar,  to  use  such  lig^J  -t 
automobile  as  would  enable  him  xa  •.-  J 
lookout,  and  that  it  was  his  dnty  tc  i^)l 
lookout  on  both  sides  of  his  course,  Q>  --> 
him  to  avoid  collision  with  nearby  < 
persons  occupying  such  portions  of  tife  -"■-'- 
in  case  of  his  being  obliged  to  torn  fr.c  - 
course. 

The  evidence  was  such  as  to  JnaOfy  i  ~ 
ing  that,  at  about  11 :30  o'clock  at  nicfet. :  - 
tiff  was  drivhig  his  automobile  on  C~s- 
Btreet,  a  public  street  in  Ualvestoa  "^ 
which  he  was  unfamiliar),  going  westwir. 
and  running  near  the  center  of  the  s^" 
upon  the  track  of  a  street  railway,  'it'- 
the  surface  of  the  street  was  saiootiL  i- 
after  reaching  Thirty-First  street,  whidi  jts 
es  Church  street  at  right  angles,  he  discovai 
a  horse-drawn  vehicle  approaching  him.  i: 
this  vehicle  was  also  near  the  center  ai  t 
street  When  the  two  came  doae  to  & 
othei',  both,  in  obedience  to  the  rules  cf  : 
road,  turned  to  the  right,  and  when  pUi=: 
saw  that  he  had  turned  far  enough  to  ar. 
contact  with  the  vehicle,  and  Just  as  be  « 
turning  bade  into  the  course  be  had  te 
traveling,  he  saw  the  freight  car,  which 
had  not  before  seen,  about  10  feet  in  fr 
of  him  and  too  close  to  avoid  a  collisioa 
though  be  used  the  emergency  brake  in 
effort  to  stop,  and  the  collision  necessa: 
followed.  Plaintiff's  automobile  was  eqt 
pod  with  presto  lights,  which  threw  a  brij 
light  ahead  and  straight  in  front  of  the 
tomobile,  and  the  course  of  his  progress 
Ing  to  the  left  of  the  car  Its  rays  were  thio 
down  the  street  ahead  of  him,  and  not  m 
the  car,  whidi  was  to  his  right  There 
nothing  to  Indicate  that  the  lights  on 
automobile  were  not  the  usual  and  ordiu 
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kind,  or  that  tbey  were  unfit  or  InBuffident 
for  the  purpose  of  street  travel  at  night.  Ac- 
cording to  the  plalntllT'B  testimony,  he  was 
orlrlng  at  a  speed  not  to  exceed  8  or  10  miles 
per  hour  and  well  within  the  speed  limits  pre- 
scribed by  both  the  state  laws  and  the  city 
ordinances.  He,  being  unfamiliar  with  the 
street,  did  not  know  that  there  was  a  rail- 
road track  upon  it,  nor  that  freight  cars 
would  likely  be  standing  upon  it  He  also 
testified  that  be  was  looking  ahead,  and  did 
observe  the  approaching  vehicle,  which  he 
avoided  by  turning  out  of  his  course.  We 
think,  in  view  of  these  facts,  the  court  did 
not  err  in  refusing  to  Instruct  a  verdict  for 
defendant  for  the  reasons  stated  in  the  as- 
signment, and  the  assignment  is  overruled. 

The  fifth,  sixth,  and  eighth  assignments, 
all  of  which  further  complain  of  the  refusal 
of  the  court  to  instruct  a  verdict  for  de- 
fendant, must  be  overruled.  There  is  noth- 
ing that  leads  us  to  the  conclusion  that  the 
failure  of  plaintiff  to  drive  on  the  right- 
hand  side  of  the  street,  under  the  facts  of 
this  case,  was  negligence  upon  the  part  of 
plaintiff  which  caused  or  contributed  to  bring 
about  his  Uvturles.  Nor  can  we  say  that  the 
evidence  so  overwhelmingly  established  that 
plaintiff,  at  the  time  of  the  collision  was 
driving  at  a  speed  In  excess  of  the  limits  pie- 
scribed  by  the  state  law  or  the  city  ordinanc- 
es as  to  have  Justified  the  trial  court  in  tak- 
ing that  question  from  the  Jury. 

[7]  The  ninth  assignment  complains  that 
the  verdict  is  excessive.  This  assignment  we 
must  also  overrule.  Dr.  Murray,  the  plain- 
tiff's physician,  testified  that  he  made  an 
examination  of  plaintiff's  injuries ;  that  they 
consisted  of  a  mass  bruise  of  the  right  side, 
spraining  of  five  ribs  at  their  Junction  with 
the  breast  bone,  a  complete  cut  through  and 
through  of  the  lower  lip,  continuous  pains 
in  the  abdomen,  wrenched  back,  mass  bruise 
of  face,  and  traumatic  pneumonia;  that  he 
was  confined  to  his  bed  from  July  30  to 
August  14,  1914;  that  he  kept  patient  under 
opiates  for  pain  and  antiseptics  for  lip,  and 
applied  usual  treatment  for  other  conditions ; 
was  confined  to  his  bed  and  room  for  a 
month  and  not  able  to  attend  to  his  ordinary 
business;  that  from  subjective  symptoms, 
such  as  Insomnia,  vertigo,  headache,  and 
pains  in  the  back,  he  concluded  that  the  in- 
Jury  is  of  a  very  serious  nature,  perhaps 
permanent,  and  that  plaintiff  was  still  under 
his  care;  that  he  thought  plaintiff's  period 
of  convalescence  will  be  wholly  controlled 
by  his  recuperative  powers,  and.  Judging 
from  the  present  Improvement  in  his  condi- 
tion, that  he  should  recover  in  about  10 
months  or  a  year  from  the  date  his  testimony 
was  given.  Plaintiff,  among  other  things, 
testified  that  ever  since  the  accident  he  had 
been  suffering  In  his  abdomen,  becomes  dizzy 
after  walking  some  distance,  has  constant 
headaches,  which '  he  never  before  had,  and 
183  S.W.-M 


has  been  spitting  up  blood  ever  since  he  was 
hurt 

Plaintiff's  wife  testified  that  plaindfl  had 
pains,  and  that  he  would  choke,  and  blood 
would  come  up  in  his  throat;  that  he  was 
bruised,  spit  up  blood,  and  had  pains  in  his 
side  and  head.  Dr.  Murray  testified  that  a 
reasonable  charge  for  his  services  to  plain- 
tiff was  $50.  The  Jury  found  for  him  In 
the  sum  of  $100  for  medical  expenses,  and 
the  plaintiff  entered  a  remittitur  of  one- 
half  of  this  amount,  which  reduced  the 
award  for  this  item  to  $50.  It  was  shown 
that  plaintiff's  wife  nursed  him  from  the 
time  of  his  Injury  to  the  time  of  the  trial, 
at  times  hiring  other  iiersons  to  perform  her 
domestic  duties,  in  order  to  devote  her  time 
to  her  husband,  and  that  the  usual  fees 
charged  for  nursing  in  Houston,  where  plain- 
tiff lived,  was  from  $21  to  $25  a  week.  It 
was  further  shown  that  plaintiff's  automobile 
Just  Immediately  before  the  accident  was 
worth  $1,000,  and  that  just  after  it  was 
worth  only  $200.  Under  the  foregoing  facts, 
it  does  not  appear  that  the  verdict,  after  the 
remittitur  of  $50  was  entered.  Is  excessive. 

[I]  The  remarks  of  counsel  in  presenting 
plalntUi  s  case  to  the  Jury,  complained  of  in 
appellant's  eleventh,  twelfth,  fourteenth,  and 
fifteenth  assignments  of  error,  even  if  im- 
proper, were  not  such  as  to  infiame  the  pas- 
sion or  arouse  the  prejudice  of  the  Jury 
against  defendant  and  In  view  of  their 
prompt  withdrawal  by  counsel,  when  ob- 
jection vVas  made,  and  of  the  court's  prompt 
instruction  to  the  jury  to  disregard  such 
remarks.  It  is  inconceivable  that  defendant 
was  injured  thereby.  The  aaslgjmients  are 
overmled. 

[9-11]  The  remark  of  plaintiff's  connsel,  to 
the  effect  that  plaintiff  had  a  greater  right 
on  the  street  than  any  corporatioii  In  the 
world,  was  improper  as  a  matter  of  argument 
and  Incorrect  as  a  proposition  of  law;  but, 
upon  objection  thereto  being  made,  plaintiff's 
counsel  stated  that  his  statement  was  in- 
correct, and  further  that  plaintiff  had  no 
superior  right  on  the  street  and  withdrew 
the  remark,  and  thereupon  the  court  in- 
structed the  Jury  to  disregard  the  statement 
and  Instructed  them  that  the  statement  was 
not  the  law.  AVe  must  presume  that  after 
being  so  admonished,  the  Jury  were  not  preju- 
dicially tofiuenced  by  the  remark  ^gainst 
appellant. 

We  shall  not  discuss  In  detail  the  appel- 
lant's other  assignments  of  error,  there  being 
55  in  all.  Many  of  them  have  been  disposed 
of  by  the  disposition  we  have  made  of  the 
assignments  hereinbefore  discussed.  The 
others  have  been  carefully  examined  by  us, 
and  we  are  of  the  opinion  that  none  of  them 
point  out  reversible  error.  We  think  that 
the  Judgment  of  the  court  below  should  be  af- 
firmed; and  It  has  been  so  ordered. 

Affirmed. 
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EOBINSON  V.  LINGNER.     (No.  7088.) 

(Court  of  CStU  Appeals  of  Texas.     Oalveston. 

Feb.  17,  l»ie.) 

1.  COUKTB  «=»122  — JUBISDICTION— GbODNDS— 
AUOUNT  IN  UONTBOVEBST— AI.TKBNATIVS  DE- 
KANDS. 

Where  the  petition  pleaded  facts,  which, 
if  true,  justified  a  recovery  of  $7S0,  but  in  an- 
other count  pleaded  further  facts  of  a  subse- 
quent agreement  barring  the  original  claim  and 
authorizing  recovery  of  $500,  it  was  for  the  re- 
covery of  the  lesser  sum,  although  it  pleaded  the 
alternative  demands. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  IS  418,  427;   Dee.  Dig.  *=»122.1 

2.  CouBTB  ®=9l21(S) — JuRisDicnow— Gbouwds 

— AMOTJNT  in  CONTBOVEBST  —  AI.TEBNATIVE 

Deuands. 

Plaintiff  sued  on  a  contract  for  a  btokec's 
commission  of  $750.  A  second  count  pleaded  an 
oral  agreement  to  pa^  him  $600  in  case  of  an 
exchange.  The  district  court  has  jurisdictio:i 
only  of  amounts  in  excess  of  $600.  Held,  that 
it  Lad  jurisdiction  of  the  claim  for  $600,  al- 
though recovery  of  the  larger  amount  was  bajrred 
by  the  subsequent  agreement,  sinoe  any  inter- 
eat  to  be  recovered  on  the  lesser  amount  was  in 
the  nature  of  damages  for  detention  of  the  mon- 
ey and  properly  part  of  the  amount  sued  for, 
and  not  interest  such  as  is  allowed  on  an  open 
account,  or  of  a  written  contract  ascertainmg 
the  sum  payable  as  provided  for  in  Rev.  St 
1»11,  arts.  4977,  4978. 

[Ed.  Note.— For  other  cases,  see  Courts,  Ont. 
Dig.  {{  419,  420;   Dec.  Dig.  <3=9l21(5).] 

3.  Bbokbbs  «=>82— Action— PLSADiiie. 

Where  a  broker  suing  for  an  agreed  com- 
mission pleaded  the  focts  justifying  recovery, 
the  question  whether  the  allegation  that  he  was 
defendant's  agent  was  a  statement  of  a  conclu- 
sion and  not  of  fact,  and  whether  exception 
thereto  was  erroneously  sustained,  was  immate- 
rial ;  his  right  to  compensation  being  the  same 
regardless  of  that  question. 

[Ed.    Note. — For    other    cases,    see    Brokers 
Cent  Dig.  i{  101-103 ;   Dec.  Dig.  «=>82.] 


Appeal  from.  District  Court,  Jackson  Oonik- 
ty ;  John  M.  Green,  Judge. 

Action  by  P.  O.  Robinson  against  John 
liingner.  From  a  Judgment  dismissing  the 
action,  plaintiff  appeals.  Reversed  and  re- 
manded. 

Rose  &  Sample,  of  Edna,  for  appellant 

McMEANS,  J.  P.  C.  Robinson  brought 
this  suit  against  John  Llngner  to  recover 
certain  commissions  alleged  to  be  due  Mm 
for  bis  services  in  procuring  a  purchaser 
for  a  tract  of  land  owned  by  the  appellee. 
He  alleged  that  during  the  year  1912,  prior 
to  September  1st,  by  a  verbal  contract  enter- 
ed Into  between  him  and  appellee,  he  be- 
came the  latter's  agent  for  the  sale  or  ex- 
change of  a  certain  387.65-acre  tract  of  land 
In  Jackson  county;  It  being  stipulated  in 
said  contract  that  appellant  should  make 
reasonable  efforts  to  find  or  procure  some 
person  «r  persons  to  whom  appellee  might, 
within  a  reasonable  time,  sell  or  exchange 
said  land  at  the  price  of  $76  per  acre,  a 
total  of  $29,073.76,  and  that  in  case  of  a  sale 


to  any  such  person  or  i>er8ons  f  onnd  or  procur- 
ed by  appellant  he  should  be  paid  by  appellee 
a  commission  of  6  per  cent,  or.  In  case  of  an 
exchange,  2%  per  cent,  of  the  exchange 
value,  at  the  time  of  the  consummation 
thereof,  for  his  commission.  He  further  sU- 
leged  that  on  or  about  tbe  2d  day  of  Decem- 
ber, 1012,  appellee  did  convey  said  land  by 
way  of  exchange  to  persons  found  and  pro- 
cured by  him,  at  an  exchange  value  of  $30, 
000,  and  on  said  date  there  became  dne  ap- 
pellant his  commission  of  2^  per  cent., 
amounting  to  $760,  and  he  was  entitled  to 
recover  same,  together  with  interest  from  Its 
due  date.  Appellant  further  alleged  that, 
after  he  had  procured  the  person  to  whom  ap- 
pellee conveyed  bis  said  land  by  way  of  ex- 
diange,  and  bad  brought  them  to  him,  and  Just 
before  tbe  contract  for  audi  excbange  was,  on 
the  21st  day  of  October,  1912,  made,  appel- 
lee verbally  agreed  to  pay  appellant  at  tbe 
time  of  the  consummation  of  tbe  exchaage 
$500  for  bis  services  already  performed  and 
wblcb  be  might  thereafter  perform  In  aid- 
ing In  bringing  about  tbe  consummation  of 
said  exdiange.  Then  follow  the  allegatloas 
that  the  excbange  was  flnaUy  consummated 
on  or  about  tbe  2d  day  of  December,  1912, 
at  wblcb  time  appellee  became  liable  and 
bound  to  pay  appellant  tbe  said  sum  of  $6O0, 
together  wltb  Interest  from  its  due  date, 
under  and  by  virtue  of  tbls  second  agreement 
The  petition  dosed  wltb  the  foUowins 
prayer: 

"Wherefore  plain tifC  prays  judgment  against 
defendant  for  the  sum  of  $760  with  6  per  cent. 
interest  from  December  2,  1912,  if  snch  judg- 
ment be  proper ;  if  not,  he  prays  that  he  have 
judgment  for  the  sum  of  $500  with  6  per  cent, 
mterest  thereon  from  December  2,  1912,  until 
paid ;  that  he  have  judgment  for  his  costs  here- 
m  and  for  all  relief,  general  and  special,  to 
which  in  law  and  in  equity  he  may  be  entitied." 

The  defendant  filed  a  plea  In  abatement 
in  which  he  urged  that  the  court  was  with- 
out jurisdiction  for  the  reason  that  the 
amount  in  controversy  was  only  $500  exclu- 
sive of  Interest,  and  presented  a  general  de- 
murrer to  the  petition  based  upon  the  dalm 
that  the  amount  sued  for  was  below  the  ju- 
risdiction of  the  court  Both  tbe  plea  In 
abatement  and  tbe  demurrer  were  sustained 
by  the  court  and  tbe  suit  was  dismissed,  and 
from  the  Judgment  of  dismissal  tbe  appel- 
lant has  pfosecuted  this  appeal. 

By  bis  first  assignment  of  error  appellant 
complains  of  the  action  of  tbe  court  in  sus- 
taining the  defendant's  plea  in  abatement 
and  general  demurrer,  for  tbe  reason,  in 
effect  that  appellant  pleaded  and  relied  for 
a  recovery  (a)  upon  an  express  verbal  con- 
tract by  tbe  terms  of  which  be  was  entitled 
to  recover  of  defendant  $750  and  6  per  cent 
interest  from  December  2,  1912,  as  damagea, 
or  (b)  upon  an  express  verbal  contract  by  the 
terms  of  which  he  was  entitled  to  recover 
of  defendant  $500  and  6  per  cent  Interest 
from   December  2,   1912,   as   damages,  his 
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prajrer  being  to  the  alternative;  and  that 
the  court  had  jurisdiction  of  the  subject- 
matter  regardless  of  whether  the  petition 
bfi  construed  as  asserting  a  cause  of  action 
for  a  recovery  of  $750  or  $600. 

[1]  Plaintiff  in  his  petition  pleaded  facts, 
which,  if  true,  Justifled  a  recovery  for  $T50, 
provided  he  had  not  gone  further  and  plead- 
ed facts  which  showed  that  his  right  to  re- 
cover tliat  sum  had  been  lost  as  a  result  of 
a  subsequent  agreement  by  which  the  obli- 
gation on  the  part  of  the  defendant  to  pay 
him  that  sum  had  been  mutually  abrogated 
and  a  new  c<Kitract  mutually  substituted, 
whereby  be  was  entitled  to  recover  only 
$500.  These  facts  appearing  in  his  pleading 
when  viewed  as  a  whole,  we  think  the  trial 
court  pr(f)erly  construed  his  suit  to  be  oue 
for  recovery  of  the  lesser  sum,  even  though 
plaintiff  counted  upon  both  and  prayed  for 
a  recovery  in  the  alternative. 

[2]  Conceding,  then,  that  plaintifCs  cause 
of  action  was  tor  the  recovery  of  the  princi- 
pal sum  of  $500  and  interest  thereon  from 
the  time  the  money  was  contracted  to  be 
paid  to  him,  did  the  district  court  have  Ja- 
rlsdictlon  of  the  amount  in  controversy? 
We  think  this  question  must  be  answered 
in  the  affirmative.  Plaintiff  alleged  that  by 
the  terms  of  the  agreement  the  defendant 
became  obligated  to  pay  him  $500  on  the 
day  the  exchange  of  the  land  was  consum- 
mated, which  was  December  2,  1912,  and 
that  he  was  entitled  to  a  Judgment  for  said 
sum  and  for  6  per  cent,  per  annum  interest 
thereon  from  said  dat&  That  the  district 
court  has  not  jurls'dlction  of  suits  where  the 
amount  in  controversy  is  exactly  $500,  ex- 
clusive of  interest,  is  well  settled  In  this 
state.  Railway  Co.  v.  Bambolt,  67  Tex.  654, 
4  S.  W.  356;  Garrison  v.  Exjpress  Co.,  69 
Tex.  345,  6  S.  W.  842.  But  the  Interest  here 
spoken  of  is  interest  eo  nomine,  such  as  Is 
allowed  by  artlde  4977,  Revised  Statutes, 
on  all  written  contracts  ascertaining  the 
sum  payable,  when  no  specified  rate  of  in- 
terest has  been  agreed  upon  by  the  parties 
to  the  contract;  or  by  article  4978,  upon 
open  accounts.  In  both  classes  above  men- 
tioned interest  Is  allowed  as  an  incident  of 
the  debt,  and  cannot  be  added  to  the  prin- 
cipal sum  sued  for  In  order  to  confer  Jurisdic- 
tion upon  the  court  To  illustrate:  Suppose 
the  suit  is  to  recover  upon  a  ^ebt  for  exactly 
$500,  evidenced  by  a  written  contract  ascer- 
taining the  sum  payable,  or  by  an  open  ac- 
count. Here  the  right  to  recover  interest 
woold  flow  from  the  contract  Itself  as  an  in- 
cfd«it  thereof,  and  could  not  be  added  to 
the  prindiMtl  sum  In  order  to  bring  the 
amount  sued  for  within  the  Jurisdiction  of 
the  court.  But  the  interest  sued  for  in  this 
case  does  not  fall  within  the  class  of  an 
open*  account  (McCamant  v.  Batsell,  59  Tex. 


363),  or  within  the  class  of  a  written  con- 
tract ascertaining  the  sum  payable  (Heiden- 
heimer  v.  Ellis,  67  Tex.  426,  3  S.  W.  666; 
Watkins  v.  Junker,  90  Tex.  584,  40  S.  W.  11; 
Railway  v.  Jackson,  62  Tex.  209;  McNeil 
V.  Casey,  185  8.  W.  1130),  but  within  that 
class  of  cases  In  which  a  sum  equal  to  the 
legal  rate  of  Interest  may  be  recovered  as 
damages  for  detention  of  money  or  some 
other  delinquency,  and  may  therefore  be  tak- 
en Into  consideration  in  determining  wheth- 
er the  entire  amount  sued  for  is  within  the 
Jurisdiction  of  the  court  McNeil  v.  Casey, 
above  cited.  Is  a  case  in  which  the  petition 
filed  in  the  county  court  alleged  that  plain- 
tiff purchased  land  of  defendant  and  paid 
$1,000  as  earnest  money,  and  that  by  the 
terms  of  the  contract,  If  the  trade  fell 
through  on  acooont  of  defendant's  default ' 
such  amount  was  to  be  refunded;  that  the 
defendant  had  defaulted,  but  had  refused 
to  refund  the  axua  in  question,  and  recovery 
thereof,  with  Interest,  was  sought,  and  it  was 
held  that  the  county  court  had  no  Juris- 
diction, because  the  amount  sued  for  was  be- 
yond the  Jurisdiction  of  the  county  court 
In  that  the  interest  sued  for  could  be  recov- 
ered only  as  damages.  In  writing  the  opin- 
ion of  the  court.  Associate  Justice  Rice  uses- 
this  language: 

"The  settled  rule  in  this  state  with  reference 
to  this  matter  seems  to  be  that  when  interest  is 
sought  eo  nomine,  as  flowing  from  and  incident 
to  tne  contract  in  writing  sued  upon,  it  will  not 
be  taken  into  account  in  determining  the  juris- 
diction of  the  coort;  but  the  contrary  is  trne 
where  the  same  is  sued  for  as  an  element  of 
damages  arising  from  the  breach  of  the  con- 
tract, and  where  the  same  is  not  specially  re- 
coverable as  due  under  the  contrstct  itself. 

It  follows  that  It  Is  our  opinion  that  the 
court  erred  in  sustaining  the  plea  in  abate- 
ment and  general  demurrer,  and  in  dismiss- 
ing the  case,  and  for  this  error  the  Judg- 
ment of  the  conrt  below  must  be  reversed. 

[3]  The  action  of  the  court  In  sustaining^ 
the  special  exception  to  plaintiff's  petition 
to  the  effect  that  the  allegation  that  plaintiff' 
was  the  defendant's  agent  for  the  sale  of  the 
land  was  a  statement  of  a  conclusion  and  not 
of  fact,  even  if  erroneous,  Is  immaterial. 
Plaintiff  pleaded  a  contract  by  and  under 
which  he  was  authorized  to  find  a  purchaser 
for  the  land,  performance  thereof  upon  his 
part,  and  the  facts  which  entitled  him  to  a 
recovery.  Whether  the  contract  constituted 
him  defendant's  agent  neither  added  to  nor 
detracted  from  his  right  to  recover  the 
amount  agreed  upon  by  the  parties  to  be 
paid  to  him  as  compensation  for  his  serv- 
ices. 

For  the  error  indicated,  the  Judgment  of 
the  court  below  is  reversed,  and  the  cause- 
remanded. 

Reversed  and  remanded. 
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SIMPSON  et  aL  t.  AJJEXANDWL 

(No.  45S3.) 

(Court  of  Civil  Appeals  of  TezaA    Auatiii. 

March  8,  1916.) 

Appeal  and  £)bbob  «=»621(3)— LnoTATioNS— 

CONBTRUCTIOH    WITH   BEFEBENCB  TO    OXHEB 

Statucbb. 

Veraon'a  Sajles'  Ann.  Civ.  St.  1»14,  art 
£079.  provides  that  an  appeal  will  lie  from  an 
interlocutory  order  of  the  district  court  appoint- 
ing a  receiver  or  trustee  in  any  cause,  provided 
such  appeal  be  taken  witliin  'JO  days  from  the 
entry  of  such  order.  Article  1608  provides  that 
in  all  cases  of  appeal  the  transcript  shall  be 
filed  within  90  days  after  the  appeal  is  per- 
formed. The  defendants  filed  exceptions  to  an 
order  appointing  a  receiver,  gave  notice,  and  fil- 
ed a  supersedeas  bond  within  20  days  from  the 
entry  of  the  order,  but  did  not  file  the  transcript 
until  later.  Held,  that  the  appeal  was  perfect- 
ed upon  the  notice  and  filing  of  the  bobd,  and 
that  the  transcript,  not  being  necessary  to  an 
appeal,  could  be  filed,  under  article  6108,  within 
90  days  aiter  the  appeal  bond  was  talcen,  in 
view  of  the  history  or  legislation  as  shown  by 
arUcles  2064,  2009.  2106,  2106,  4644,  6401,  and 
chapter  20  of  title  37,  the  transcript  not  being 
mentioned  in  describing  the  steps  necessary  to 
take  appeal,  the  delivery  of  the  transcript  not 
being  authorized  until  an  appeal  has  been  per- 
fected, and  in  two  instances  the  Legislature  hav- 
ing provided  that  a  transcript  be  filed  in  less 
than  90  days,  indicating  that  if  it  was  not  in- 
tended that  article  6108  should  govern,  an  ex- 
press provision  for  the  filing  of  the  transcript 
would  have  been  included  in  article  2079. 

fEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  C!ent  IHg.  i  2730;   Dec.  Dig.  <8=.e21(3).] 

Appeal  from  District  Court,  Burnet  Coun- 
ty; N.  T.  Stubbs,  Judge. 

Action  by  C.  H.  Alexander  against  Jobn  N. 
Simpson  and  others.  From  an  order  appoint- 
ing a  receiver,  on  motion  of  the  plaintiff,  the 
defendants  appeal  Bebearing  granted  after 
affirmance  on  certlflonte. 

H.  W.  Allen,  of  DaUas,  White,  Cartledge  & 
Graves,  of  Austin,  and  Adams  &  Steanis,  of 
DaUas,  for  appellants.  W.  H.  Clark  and  Bird 
&  Bird,  all  of  Dallas,  for  appellee. 

BICE,  J.  On  the  10th  of  August,  1915, 
Hon.  N.  T.  Stubbs,  Judge  of  the  Thirty-Third 
Judicial  district,  in  chambers  during  vacation, 
upon  the  application  of  apiiellee,  appointed 
E.  M.  Turner,  of  Dallas,  receiver  to  take 
charge  of  certain  properties  Involved  in  this 
litigation,  upon  his  giving  bond  in  the  sum  of 
$eO,0(X>,  conditioned  as  required  by  law,  which 
order  was  subsequently  modified  on  the  17th 
of  August,  1915,  but  continuing  said  receiver- 
ship in  force.  Both  of  these  orders  were  filed 
and  entered  of  record  by  the  clerk,  the  first 
on  the  11th  of  August,  1915,  and  the  latter 
on  the  17th  of  said  month.  Turner,  the  re- 
ceiver, qualified  on  the  12tb  of  August,  1915, 
by  giving  bond  and  taking  the  oath,  as  requir- 
ed by  law.  On  the  27th  of  said  month,  ap- 
pellants filed  exceptions  to  the  order  appoint- 
ing the  receiver,  and  gave  notice  of  appeal 
therefrom  to  the  Court  of  CJlvlI  Appeals,  and 
on  the  last-named  day  filed  their  supersedeas 
appeal  bond  in  the  amount  fixed  by  the  court, 


oondltlonfld  as  required  by  law,  whlcb  was 
duly  approved  by  the  cleik  of  said  court 

On  October  30,  1015,  no  transcript  having 
been  filed  in  ttiis  court  I9  appellants,  app^ee 
filed  and  presented  bis  motion  to  affirm  the 
case  on  certificate,  alleging  the  tacts  above 
set  out.  Appellants  resisted  said  motion  to 
affirm  on  certificate,  chiefly  on  the  ground 
that  tbey  bad  90  days  from  and  after  the  fil- 
ing of  their  appeal  bond  within  which  to  file 
such  transcript  here,  in  accordance  with  arti- 
cle 1608,  Vernon's  Sayles'  Bev.  Civ.  Statutes, 
voL  1;  while  appellee  contended  that  sndi 
transcript  must  be  filed  in  this  court  within 
20  days  from  the  entry  of  the  order  appoUit- 
ing  tbe  receiver,  dtlng  in  support  of  bis  view 
article  2079,  Vernon's  Sayles*  CItU  Statutes, 
vol.  2,  which  provides  that: 

"An  appeal  shall  lay  from  an  interlocatorr 
order  of  the  district  oonrt  appointing  a  receiver 
or  tnistee  in  any  cause;  provided,  such  appeal 
be  taken  within  twenty  days  from  the  en^  of 
such  order.  An  appeal  under  such  eases  diall 
take  precedence  in  tne  appellate  court;  but  tbe 
proceedings  in  other  respects  in  the  court  bdow 
shall  not  De  stayed  during  the  pendency  of  the 
appeal,  unless  ouierwiBe  ordered  by  the  appellate 
court" 

On  a  former  day  of  this  term  we  granted 
the  motion  to  affirm  on  certificate,  holding  in 
accordance  with  appellee's  contention  that 
the  expression  in  article  2079  of  Vernon's 
Sayles*  CIvH  Statutes,  voL  2,  "provided  sucb 
appeal'  be  taken  within  twenty  days  from  and 
after  the  entry  of  such  order,"  meant  that 
the  transcript  should  be  filed  in  this  court 
within  sucb  time — which  was  not  done.  Up- 
on an  able  and  elaborate  presentation  of 
their  side  of  the  question  in  this  controversy 
in  their  motion  for  rehearing,  appellants  have 
convinced  us  that  we  were  In  error  in  so  hold- 
ing. We  now  therefore  withdraw  our  former 
opinion  and  bold  that  appellants,  in  tbe  in- 
stant case,  in  accordance  \vlth  article  1608, 
supra,  had  the  right  to  file  their  transcript 
with  the  clerk  of  this  court  within  90  days 
from  the  performance  of  said  appeal,  and,  la 
support  of  this  view,  we  adopt  as  our  opinion 
the  argument  of  appellant's  counsel  on  mo- 
tion for  rehearing,  as  follows : 

"It  is  the  contention  of  the  appellants  that  the 
phrase,  'provided  sncli  aypeal  be  taken  within 
twenty  days  from  the  entry  of  such  order,'  found 
in  anicle  2079,  does  not  refer  to  the  date  of  the 
filing  of  the  transcript  in  the  Court  of  Civil  Ap- 
peals, and  does  not  mean  that  the  transcript 
shall  be  filed  in  the  Court  of  Civil  Appeals  with- 
in 20  dajrs  from  the  date  of  the  entry  of  the  or- 
der appointing  a  receiver,  but  means  that  such 
steps  as  are  necessary  to  confer  ^risdiction 
upon  tbe  court  to  hear  and  determine  the  ap- 
peal shall  be  taken  within  said  period  of  time. 
Our  contention  is  tliat  there  is  no  substantial 
difference  between  taking  an  appeal  and  perfect- 
ing an  appeal.  In  view  of  other  articles  of  the 
statute  defining  what  is  meant  by  taking  an  ap- 
peal^ we  thick  it  is  quite  clear  that,  when  no- 
tice IS  given  and  an  appeal  or  supersedeas  bond 
is  filed,  an  appeal  is  taken  within  the  meaning 
of  the  statute;  and  that  rince  artide  20T9  is 
silent  as  to  when  the  transcript  shall  be  filed  in 
such  cases,  the  statute  authorising  the  same  to 
be  filed  within  90  days  after  tlie  appeal  is  pcr^ 
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lonU  coren.  Had  it  been  the  intention 
egislature,  when  it  enacted  article  2079, 

transcript  shoold  be  filed  in  the  appel- 
irt  within  20  days  after  the  order  ap- 

the  receiver  Is  made,  there  would  have 
ne  langrua^  indicating  that  fact,  aa  is 
^   in  the  provision  with  reference  to  ap- 

quo  warranto  proceedings.  That  stat- 
icle  6401,  provides :  'Every  person  or 
rion  who  shall  be  cited  as  hereinbefore 
I  shall  be  entitled  to  all  the  rijrhts  in  the 
:d  investigation  of  the  matters  alleged 
him,  aa  in  cases  of  trial  of  civil  causes  in 
tc ;  and,  in  cases  of  appeal  to  which  el- 
-ty  shall  be  entitled,  the  said  court  shall 
ifcrence  to  sudh  case  and  hear  and  de- 

the  same  at  the  earliest  day  practicable; 
such  appeals  shall  be  prosecuted  to  the 

tbe  court  in  session,  or  the  first  term 
•Id,  if  not  in  session,  after  judgment  has 
idered  in  the  district  court.'  The  IiegiB- 
1  this  statute  made  it  clear  when  the  ap- 
ould  be  heard.  The  article  quoted  not 
>vides  for  the  appeal,  and  that  the  courts 
ve  preference  to  the  same  as  it  does  in 
de  in  question,  but  it  furthar  provides 

>  appeal  shall  be  heard  and  prosecuted  to 
a  of  court  in  session  or  the  next  succeed- 
n. 

i>Ie  4044,  provides  for  appeals  from  the 
■ntory  orders  granting  a  temporary  in- 
1,  and,  like  article  2079,  it  provides  that 
teal  shall  not  have  the  effect  of  suspend- 

enforcement  of  the  order  appealed  from, 
it  shall  be  so  ordered  by  the  court  or  the 
ivho  enters  the  order.  And  it  further  pro- 
hat  the  transcript  in  such  case  shall  be 
ith  the  clerk  of  the  Court  of  Oivil  Ap- 
ot  later  thap  15  days  after  the  entry  of 
ord  of  such  order  or  ju^mMit  grontinK, 
g,  or  dissolving  sudi  injunction.  Here, 
;  Legislature  made  it  clear  that  the  tran- 
ihonld  net  be  filed  as  in  ordinary  cases, 
Duld  be  filed  within  15  days  after  the 
if  record  of  the  order  appealed  from.  It 
to  us  that,  had  the  Legislature  intended 
:e  transcript  in  appeals  from  orders  ap- 
g  receivers  should  be  filed  within  20 
cm  the  entry  of  such  order,  it  would  have 
icated  by  express  language.     The  Legis- 

in  effect,  provides  that  the  proceedings 
iaed  in  article  6401  with  reference  to  quo 
[to,  and  in  article  4644  with'  reference  to 

from  interlocutory  orders  granting  and 
g  injunction,  shall  have  preference  in  the 
ite  court,  but,  in  addition  to  that,  each  of 
-tides  expressly  provides  when  the  trao- 
ahall  be  filed.  Article  4644  makes  such 
on  in  express  language,  and  article  6401 

>  by  requirinp  that  appeal  shonld  be  heard 
Court  of  Civil  Appals  during  the  term 

ion  at  which  the  appod  is  taken,  or  at.  the 
ucceeding  term.  Article  2079  under  con- 
ion  is  found  in  title  37,  c.  20,  with  >ef- 

to  practice  in  the  district  and  county 
.  And  we  believe  that' article  2064  of  the 
itle  and  chapter  upon  the  same  subject  de- 
rhat  is  meant  by  the  phrase  'aach  appeal 

be  taken  within  twenty  days  fh>m  the 

of  such  order.'  Article  2084  provides 
'An  appeal  may,  in  cases  where  an  appeal 
)wed,  be  taken  daring  the  term  of  the 
at  which  the  final  judgment  in  the  canse 
dered  by  the  appellants  giving  notice  of 
.  in  open  ooart  within  two  days  after  final 
ent,  or  two  days  after  Jndgment  overraling 
ion  for  a  new  trial,  whidk  shall  be  noted 
I  dodiet  and  entered  of  record,  and  by  bis 
with  the  derk  an  appeal  bond,  where  bond 
uired  by  law,  or  affidavit  in  Hen  thereof, 
einafter  provided,  within  twenty  days  aft- 

expiration  of  the  term.'  Q:%i8  article  pro- 
that  an  appeal  is  taken  by  giving  the  notice 
ixecoting  the  bond  reOnired  within  20 
after  the  expiration  ol  the  term.  Article 
does  not  provide  for  a  notice  of  appeal,  but 


provides  that  the  appeal  may  be  taken  in  20  daji 
after  the  entry  of  the  order  appointing  a  receiv- 
er, being  tiie  same  length  of  time  allowed  for  the 
filing  of  an  appeal  bond  after  the  expiration  of 
a  term  of  conrt  during  which  judgment  had 
been  rendered.  It  is  therefore  manifest,  it  seems 
to  us,  that  the  phrase  with  reference  to  the 
taking  of  appeal  contained  in  article  2070  means 
that  the  appellant  shall  have  20  days  in  which  to 
give  notice  and  file  the  bond  after  the  granting 
of  the  order  appointing  a  receiver.  The  reason 
for  audi  construction  is  ti^at  when  a  receiver  has 
beeii  appointed  witiiont  notice,  as  in  the  instant 
case,  a  nnmber  of  days  might  elapse  before  the 
parl7  whose  property  is  placed  in  the  hands  of  a 
receiver  la  advised  of  the  action  of  the  court,  and 
a  reasonable  time  should  be  allowed  in  which 
to  look  into  the  matter  and  arrange  about  giving 
the  required  bond.  It  ia  not  at  all  impossible 
nor  improbable  that  where  a  receiver  is  appoint- 
ed without  notice,  aa  in  this  case,  the  person  or 
corporation  whose  property  ia  affected  by  such 
appointment  mi^t  not  even  learn  of  the  appoint- 
ment until  the  expiration  of  15  or  18  days,  and 
the  construction  placed  by  this  court  upon  arti- 
cle 2079  would  in  effect  deprive  the  interested 
Earties  of  the  right  to  appeal,  for  it  would  be 
umanly  impossible  to  give  the  bond,  prepare 
and  file  the  record  in  the  Conrt  of  Oivil  Appeals 
after  the  appellant  had  received  notice  of  the 
action  of  the  court. 

"Our  position,  we  think,  is  strengthened  and 
fortified  by  the  provisions  of  article  2009  of  the 
Bevised  Statutes  as  to  when  an  appeal  or  writ 
of  error  shall  be  regarded  as  having  been  per- 
fected. That  article  provides:  'When  the  bond, 
or  affidavit  in  lieu  thereof,  provided  for  in  the 
two  preceding  articles,  had  been  filed  and  the 
previous  requirements  of  this  chapter  have  been 
complied  with,  the  appeal  or  writ  of  error,  as  the 
case  may  be,  slkall  be  held  to  be  perfected.'  The 
requirements  referred  to  are  the  giving  of  the  - 
notice,  filing  of  the  bond,  in  cases  of  appeals,  and 
the  service  and  return  of  citation,  etc.,  in  cases 
of  writs  of  error.  We  believe  that  it  is  clearly 
apiMtfent  fr<»n  all  of  otir  statutes  apon  the  sub- 
ject of  appeals  that  the  filing  of  the  transcript 
In  the  appellate  conrt  ia  no  part  of  the  proceed- 
ings necessary  to  take  an  appeal,  but  the  filing 
of  the  transcript  is  bnt  a  step  in  the  prosecution 
of  the  case  on  appeal  which  is  taken  when  notice 
and  bond  are  given  within  the  time  prescribed  by 
the  statute.  Article  2106  exempting  state,  coun- 
ties, railroad  commission,  etc.,  from  the  neces- 
sity of  ezecnting  a  bond  upon  appeal,  provides 
that  neither  the  state,  coonty,  etc.,  mentioned  in 
said  article  'shall  be  required  to  give  bond  on 
any  appeal  or  writ  of  error  taken  by  it,  or  either 
of  them  in  any  civil  case.'  It  certainly  cannot 
he,  and  will  not  be,  contended  that- the  'appeal 
or  writ  of  ernnr  taken'  referred  to  in  said  arti- 
cle 2105  is  not  complete  or  perfected  until  the 
transcript  of  the  record  shall  have  been  filed  in 
the  appellate  conrt 

"We  contend  that  an  appeal  most  be  taken 
and  perfected  before  the  transcript  is  prepared. 
and  that  the  transcript  in  no  case  adds  anything 
to,  or  takes  anything  from,  the  proceedings  nec- 
essary to  take  and  perfect'  an  apit«al,  for  the 
clerk  of  the  lower  cjourt  is  not  authorized  to  pre- 
pare a  transcript  in  any  case  until  after  the  ap- 
peal has  been  perfected.  This  is  shown  by  the 
provisions  of  artide  2108  of  the  Revised  Stat- 
utes with  reference  to  the  preparation  of  tran- 
script in  the  following  language:  'When  an  ap- 
peal or  writ  of  error  has  been  perfected,  the 
clerk  of  the  conrt  shall,  upon  the  application  of 
either  party,  make  out,  and  deliver  to  him,  a 
transcript  of  the  record  of  the  case.'  To  hold 
that  the  preparation  of  the  transcript  or  the  fil- 
ing of  the  same  constitutes  any  part  of  the  pro- 
ceedings necessary  to  the  taking  of  an  ajppeal  in 
any  case  does  violence  to,  and  Is  in  conflict  with, 
the  statutory  provisions  upon  that  subject  above 
referred  to.    It  ia  true  the  artides  of  the  stat- 
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ute  last  above  referred  to  with  reference  to  ap- 
peals do  not  in  express  terms  refer  to  article 
2079  under  consideration,  bnt  they  serve  to  fur- 
nish a  definition  of  and  to  show  the  legislative 
meaning  of  the  phrase  contained  in  said  article 
20T8  with  reference  to  the  taking  of  an  appeal, 
and  we  submit  that  tlie  last  step  in  'taking  an 
appeal'  is  the  fiUng  and  approval  of  the  appeal 
or  supersedeas  bond,  and  not  the  filing  of  the 
transcript  in  the  a]M>ellate  court,  and  that  the 
court  erred  in  holding  in  this  ease  that  the  ap- 
peal was  not  taken  until  the  transcript  was 
filed  in  the  Court  of  Civil  Appeals,  and  that 
failure  to  file  the  same  within  20  days  deprived 
the  appellants  of  their  right  to  appeal. 

"^e  contend  that  the  court  acquired  Juris- 
diction of  this  case  when  the  supersedeas  bond 
was  filed  and  approved,  and  that  nothing  further 
was  necessary  to  confer  jurisdiction  upon  the 
coort;  but  if,  as  the  court  holds,  the  right  of 
appeal  was  lost  unless  transcript  was  filed  in 
this  court  within  20  days  after  the  entry  of  the 
order  appointing  the  receiver,  and  that  it  was 
necessary  to  file  the  transcript  before  the  ap- 
peal was  actual^  taken,  the  court  had  no  juris- 
diction of  the  matter  and  had  no  jurisdiction  to 
affirm  upon  certificate,  and  instead  of  affirming 
the  case  the  same  should  have  been  dismissed, 
which,  of  course,  so  far  as  appellant  is  concern- 
ed, wonld  have  been  equivalent  to  affirming  on 
certificate.  But  the  suggestion  is  made  for  the 
purpose  of  emphasizing  the  point  that  the  filing 
of  Uie  transcript  was  not  part  of  the  procedure 
in  taking  and  {rarfecting  the  appeaL 

"We  submit  that  the  appeal  is  taken  in  the 
trial  court,  and  that  the  appellate  court  ac- 
quires jurisdiction  of  the  cause  only  after  the 
same  has  be«i  transferred  by  appeal  to  that 
court.  Chapter  20  of  title  37  of  the  Revised 
Civil  Statutes  governing  the  practice  in  the  dis- 
trict and  county  courts  contains  a  complete 
statement  of  the  steps  necessary  to  the  taking 
or  perfecting  of  an  appeal.  We  find  no  provision 
in  that  chapter  requiring  the  filing  of  the  tran- 
script in  the  Court  of  Civil  Appeals.  When  we 
turn,  however,  to  the  chapter  governing  the 
practice  in  the  Court  of  Civil  Appeals,  we  find 
that  article  1608  requires  the  filing  of  the 
transcript  in  the  Court  of  Civil  Appeals  within 
90  days  from  the  performance  of  the  appeal. 
In  the  scheme  of  practice  and  procedure  govern- 
ing civil  cases  in  the  trial  and  appellate  courts 
in  this  state,  we  find  therefore  that  as  a  part 
of  that  scheme  the  filing  of  the  transcript  is 
contemplated  as  <me  of  the  steps  to  be  taken 
after  the  case  has  been  appealed,  and  the  statu- 
tory requirement  with  r^erence  to  the  filing  of 
the  transcript  logically  is  found  in  the  chapter 
relating  to  the  practice  and  procedure  in  the  ap- 
pellate court. 

"If  the  construction  placed  upon  article  2079 
by  this  court  is  correct,  we  have  the  anomalous 
condition  of  being  required  to  take  an  appeal 
after  the  statute  says  the  appeal  has  already 
been  perfected  and  has  alreadjr  been  performed. 
There  is  no  provision  to  be  found  anywhere  in 
the  statutes  stating  the  time  in  which  tran- 
scripts of  the  record  on  appeal  from  interlocu- 
tory orders  appointing  receivers  shall  be  filed, 
other  than  the  article  1608,  above  referred  to. 
The  time  in  which  a  transcript  on  appeals  from 
interlocutory  orders  granting  or  refusing  in- 
junctions is  clearly  pointed  out  in  the  article  of 
the  statute  upon  that  subject,  and  it  clearly  ap- 
pears from  the  article  of  the  statute  pertaining 
to  quo  warranto  that  the  transcript  must  be  filed 
and  the  case  must  be  beard  and  determined  at 
the  term  of  the  appellate  court  in  session  when 
the  appeal  is  taken,  or  at  the  next  term.  But 
article  2079  is  silent  as  to  when  the  transcript 
shall  be  filed.  Beini;  silent  upon  that  subject, 
it  seems  to  us  that  it  necessarily  follows  that 
article  1608  should  govern  in  this  and  similar 
cases,  for  it  provides  that,  in  all  cases  of  appeal. 


the  transcript  shall  b«  filed  within  90  days 
from  the  performance  of  the  appeaL  And  it 
necessarily  follows  that  90  days  after  the  per- 
formance of  appeal  is  allowed  in  all  cases  ex- 
cept such  as  are  expressly  exempted  or  excepted 
from  that  article.  And  the  only  instances  ex- 
cepting are  appeals  from  interlocutory  orders 
granting  or  refusing  injunctions  and  in  quo 
warranto  proceedings. 

"We  respectfully  submit  that,  by  invoking  and 
enforcing  the  provisions  of  article  1610  of  the 
statute  authorizing  an  affirmance  on  certificate, 
this  court  has  necessarily  recognized  the  fact 
that  an  appeal  has  been  taken  in  this  case.  We 
call  the  court's  attention  specifically  to  the  lan- 
guage of  article  1610  authorizing  the  filing  in 
the  Court  of  Civil  Appeals  of  a  certificate  of  the 
clerk  of  the  district  court  in  which  the  appeal 
may  have  been  taken ;  the  very  certificate  whicdi 
is  required  to  be  filed  as  a  basis  for  the  affirm- 
ance under  article  1610  is  required  to  state  the 
time  when  the  appeal  was  perfected.  We  do  not 
complain  of  this  court's  action  in  assuming  ju- 
risdiction of  this  case.  We  concede  that  Juris- 
diction attached  in  the  Court  of  Civil  Appeals 
upon  the  filing  of  the  supersedeas  bond,  but  we 
likewise  think  that  the  jurisdiction  did  not  attach 
until  the  appeal  to  this  court  was  perfected  or 
taken  by  tiie  filing  of  said  supersedeas  bond; 
and  article  1606,  providing  that  in  all  cases  of  ap- 
peal transcript  shall  be  filed  within  90  days  aft- 
er the  appeal  is  performed,  and  there  is  no  ex- 
ception in  the  statute  with  reference  to  appeals 
from  interlocutory  orders  api>ointing  receivers; 
the  transcript  can  be  lawfully  filed  and  was  law- 
fully filed  90  days  after  the  appeal  was  per- 
fected, and  the  court  erred  in  affirming  upon  cer- 
tificate, as  hereinbefore  contended." 

For  the  reasons  above  stated,  we  grant  tbe 
motion  for  rehearing  and  set  aside  our  fw- 
mer  Judgment  affirming  this  case  npon  cer- 
tificate, and  now  overrule  the  motion  to  af- 
firm on  certificate,  and  direct  the  clerk  of 
this  court  to  file  said  transcript  as  ot  tiie 
day  It  was  received  by  him. 


Mcknight  et  aL  t.  cage  et  aL    (No.  7447.)* 

(Court  of  Civil  Appeals  of  Texas.    Dallas.    Feb. 

12,  191&    Rehearing  Denied 

March  11,  1916i,) 

1.   WniS  «=>487(1)  —  OORSTBUCTIOH  —  EVI- 
DENCE. 

Testatrix,  after  making  numerous  devises 
and  bequests,  declared  that  an  agreement  relat- 
ing to  a  banking  partnership  of  which  testatrix 
was  a  member  should  be  carried  out,  and  that 
the  residue  of  her  property  should  be  used  by 
the  ti'ustees  to  erect  a  suitable  main  building  for 
a  college  or  a  suitable  boys'  dormitory;  the  re- 
mainder to  be  used  by  the  trustees  as  a  perma- 
nent fund  of  tiie  college  in  the  manner  and  for 
the  same  purposes  as  its  present  permanent 
fund.  Plaintiffs  c«M)tended  that  as  heirs  they 
were  entitled  to  the  testatrix's  share  in  the 
banking  firm,  whidi,  under  the  agreement,  was 
to  be  continued  for  five  years  after  her  death. 
This  agreement,  which  was  probated  with  the 
will,  declared  that  at  the  expiration  of  five 
years  all  stock  and  interest  held  or  deposits 
owned  by  the  party  dying  should  be  delivered  by 
the  survivincr  members  of  the  firm  to  the  bars 
of  the  party  dying  or  to  his  or  her  legal  repre- 
sentatives. Held,  that  evidence  of  the  value  of 
the  testatrix's  estate  was  admissible  to  show 
that  plaintiffs  were  not  entitied  to  such  interest 
as  heiis,  for  otherwise  there  would  not  be  suf- 
ficient property  to  discharge  all  the  bequests; 
such  evidence  not  bang  inadmissible  under  the 
rule  that   parol  evidmce  is  not  receivable  to 


^saVot  other  ':asas  see  same  topic  and  KKT-NUIIBER  in  all  Key-Numberefl  DlsMts  and  IndazM 
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change  the  meaning  of  the  word  '^eir,"  the  law 
giving  it  a  definite  meaning,  for  the  testatrix's 
intent  governs. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  SS  1023, 1029,  1031;  Dec  Dig.  <S=>487(1),] 

2.  "WiLLa    €=3506(1)  —  OonsTBUcnoN— Ihibb- 

BST  DXVISED. 

In  such  case,  heira  of  the  testatrix  not  men- 
tiooed  in  a  will  are  not  entitled  to  her  interest 
in  the  banking  firm;  tiie  agreement  declaring 
that  it  might  go  to  the  legal  representatives  of 
the  deceased  meml>er  aa  wdl  as  the  heirs. 

[Bid.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  lOOO;   Dec.  Dig.  «=3»506(1).] 

B.  Grabitiks  «=>12— Vamditt. 

In  such  case,  the  devise  and  bequest  of  the 
residue  to  the  college  was  valid. 

[Ed.  Note.— For  other  cases,  see  Charitiea, 
Cent  Dig.  |  36;    Dec.  Dig.  «=»12.] 

Appeal  team  District  Goatt,  Dallui  Coonty ; 
Kennetb  Foree,  Judge. 

Snit  by  Bertba  McEnigbt  and  others 
against  Bruce  Cage  and  otheia.  From  a 
judgment  for  defendants,  plaintiffs  aiveal. 
Affirmed. 

O.  M.  Smitlideal,  of  Dallas,  for  appellants. 
Thompson,  Knlgbt,  Baker  &  Harris,  of  Dallas, 
and  Marshall  Ferguson,  of  Stephenvllle,  for 
an>eneeB. 

RAINEY,  O.  J.  Appellants  brought  this 
suit  against  appellees  to  construe  the  last  will 
and  testament  of  Mrs.  M.  J.  Crow,  deceased. 
The  cause  was  tried  with  the  aid  of  a  jury, 
and  a  verdict  was  instructed  by  the  court 
for  the  appellees ;  Judgment  was  rendered  ac- 
cordingly, from  which  this  ai^>eal  is  taken. 

The  will  of  Mrs.  Crow  is  lengthy,  and  we 
wUl  confine  ourselves  to  summary  thereof, 
as  shown  by  appellee^  brief,  with  the  excep- 
tion of  items  14  and  16,  about  which  there  is 
controversy,  wbldi  items  are  cc^ied  in  full, 
as  follows: 

"Item  1.  Provides  for  payment  of  debts  and 
funeral  expenses, 

"Item  2.  Site  gives  to  her  sister  Mrs.  Allday, 
and  to  her  sister's  four  children,  collectively, 
$15,000. 

"Item  8.  She  gives  her  sister  Mrs.  Law,  and 
her  sister's  seven  children,  collectively  |24,000. 

"Item  4.  She  gives  to  the  widow  of  her  de- 
ceased husband's  brother,  and  to  his  six  children, 
collectively,  $21,000. 

"Item  6.  She  gives  to  certain  nephews  and 
nieces  of  her  deceased  husband,  collectively,  $15,- 
000. 

"Item  6.  She  p;ives  to  business  assodates,  col- 
lectively, $33,000. 

"Item  7.  She  gives  to  J.  H.  Cage  and  Bruce 
Cage  the  bank  building  in  Stephenville. 

Sterns  8  and  0.  She  gives  all  her  real  estate 
to  her  foster  danghtera,  Mrs.  Hanie  Cage  and 
Mrs.  Bamah  Young,  the  devises  being  in  each 
case  of  specific  tracts  of  land. 

"Item  10.  She  provides  that  the  real  estate 
civen  in  items  8  and  9  to  Mrs.  Hanie  Cage  and 
Mrs.  Bamah  Younx,  respectively,  is  valued  at 
f40,000  to  each,  and  that  each  may  elect  to  take 
$40,000  in  money  in  lien  of  the  real  estate  spe- 
clflcally  devised,  and  provides:  'And  in  the 
event  either  one  of  them,  or  both  of  them,  shall 
elect  to  receive  $40,000  in  cash  in  lieu  of  the 
proj^er^  herein  bequeathed  to  them,  then  I  di- 
rect that  this  $40,000.00  in  cash  shall  not  be 
paid  to  them  until  the  expiration  of  five  years 
trorn  my  death.' 


"Item  11.  She  gives  a  Mend  a  horse  and 
buggy  and  $1,000. 

"Item  12.    She  gives  another  friend  $3,000. 

"Item  13.  She  provides  against  lapse  of  gifts 
previously  made  by  making  bequests  inure  to  the 
bepefit  of  descendants  of  devisees  specifically 
named,  providing  that  If  there  be  no  cbUd  or 
children  of  such  deceased  person  surviving,  then 
such  share  shall  become  a  part  of  the  residue  of 
my  estate,  to  be  disposed  of  by  my  executor  for 
the  uses  and  purposes  and  in  the  manner  as 
hereinbefore  provided.' 

"Item  14.  'I  expressly  will,  declare  and  direct 
that  the  agreement  in  writing  made  between 
me  and  J.  H.  Cage,  John  Cage.  Day  Cage,  Jes- 
sie White  and  F.  S.  White,  who  with  me  con- 
stitute the  firm  of  Cage  &  Crow,  shall  be  in 
all  respects'  adhered  to,  observed,  and  carried 
out  which  agreement  ia  dated  September  14, 
1910,  and  executed  by  myself  and  the  above  nam- 
ed parties  and  acknowledged  by  us  before  P.  L. 
Pittman,  a  notary  public  in  and  for  Brath  coun- 
ty, Texas.' 

Item  16.  'And  subject  to  all  the  foregoing 
legacies  bequests  and  conditions  and  havine  in 
mind  the  affection  my  deceased  hasband,  Doc- 
tor M.  S.  Crow,  had  for  the  people  of  Krath 
county,  where  we  spent  most  of  our  life,  and 
where  we  acquired  most  of  our  property  and 
having  ever  had  in  my  heart  a  deep  interest  and 
sympathy  for  worthy  young  men  ambitlouB  to 
better  their  lot  in  life,  I  hereby  devise  and  be- 
queath to  the  Board  of  Trustees  of  John  Tarle- 
ton  College  of  Stephenville,  Texas,  for  the  use 
and  benefit  of  said  college  forever  all  the  residue 
of  my  estate  of  whatsoever  nature  and  wherever 
found.  And  it  is  my  desire  that  said  trustees 
erect  a  suitable  main  building  for  said  institu- 
tion out  of  this  bequest  or  out  of  so  much  there- 
of as  they  may  deem  necessary  and  practicable, 
should  no  such  building  exist  at  the  time  of  my 
death  or  at  the  time  that  this  bequest  takes  ef- 
fect; and  should  a  main  building  be  erected  be- 
fore such  time  th«i  it  is  my  desire  that  such 
portion  of  this  bequest  as  may  be  necessnry  shall 
be  used  by  said  trustees  to  erect  a  suitable  boys' 
dormitory  the  balance  of  this  bequest  after  the 
erection  of  either  of  said  buildings,  should  any 
remain,  to  be  used  by  said  trustees  as  a  per- 
manent fund  of  John  Tarleton  College,  and  in 
the  manner  and  for  the  same  purposes  as  its 
present  i>ermrtnent  fund  is  used  and  authorized 
to  be  used  by  the  original  will  of  John  Tarleton 
establishing  said  institution.' " 

The  agreement  mentioned  in  item  14  of  the 
will,  and  made  a  part  thereof,  is  as  follows : 

"This  memorandum  of  agreement  made  and 
entered  into  the  day  and  year  last  herein  writ- 
ten, by  and  between  J.  H.  Cage,  Day  Cage,  John 
Cage,  Jessie  White,  joined  pro  forma  by  her 
husband,  F.  S.  White,  and  Mrs.  M.  J.  Crow,  a 
widow,  witnesseth:  That  whereas  the  parties 
hereinbefore  named  now  constitute  all  the  mem- 
bers of  the  firm  of  Cage  &  Crow,  bankers,  now 
engaiced  in  a  general  banking  business  in  the 
c!^  of  Stephenville,  Texas,  and  realizing  that  in 
the  event  of  the  death  of  any  one  of  us  this 
partnerdiip  would  be  by  operation  of  law  dis- 
solved, unless  otherwise  agreed  among  us,  and 
desiring  to  protect  our  own  interest  and  the  in- 
terests of  our  bank,  we  hereby  agree  and  cove- 
nant, one  with  another,  that  in  the  event  of  the 
death  of  any  one  of  us,  that  the  firm  of  Cage  & 
Crow,  bankers,  shall  not  be  by  that  event  dis- 
solved, but  shall  continue  in  force  and  onaration 
as  it  existed  at  the  death  of  any  one  of  ns,  for 
a  period  of  five  years,  and  any  deposit  or  other 
interest  owned,  or  held  by  any  one  of  us,  in  the 
firm  of  Cage  &  Crow,  bankers,  at  the  date  of 
cur  death,  shall  remain  in  the  custody  and  con- 
trol of  the  surviving  members  of  said  firm  of 
Cage  &  Crow,  bankers,  from  the  date  of  such 
death,  for  a  period  of  five  years,  and  after  the 
expiration  of  five  years  from  the  date  of  the 
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death  of  either  one  ot  w,  all  stock  and  interest 
held,  or  deposit  owned  by  the  party  dying  shall 
be  oeliTered  by  the  surviving  members  of  the 
firm  to  the  heirs  of  the  party  dying,  or  to  his  or 
her  legal  representatives.  And  we  by  this  con- 
tract expressly  annul  the  agreement  and  con- 
tract entered  into  between  us  of  date  November 
10,  1905. 

"Witness  our  hands  this  14th  day  of  Sept«u- 
ber,  I&IO,  John  Gage, 

"J.  H.  Cage, 
"Day  Cage, 
"M.  J.  cTrow, 
"F.  S.  White, 
"Jessie  White." 

Said  will  and  said  agreement  were  executed 
at  the  same  time  and  were  duly  probated  as 
one  Instrument,  and  about  this  there  is  no 
cwitroversy. 

The  evidence  shows  that  Mrs.  Crow's  will 
was  executed  on  September  14,  1910,  and  she 
died  about  nine  days  thereafter.  She  left 
no  husband,  nor  heir  In  ttie  descending  or  as- 
cending line,  and  no  nearer  relative  than  two 
haU-slsters  who  survived,  and  the  children 
of  three  half-sisters,  through  whom  appel- 
lants dalm.  Mrs.  Crow's  estate  consisted  of 
various  tracts  of  land  valued  at  $107,225,  of 
shares  of  stock  in  the  bank  of  Cage  &  Crow, 
valued  at  $35,000,  and  cash  on  deposit  In  said 
bank,  $171,000,  and  Mrs.  Crow  had  before  her 
a  statement  of  the  foregoing  properties  when 
her  wm  was  written  and  presumably  acted 
upon  It. 

[1  ]  Appellants'  first  assignment  of  error  is : 

"The  court  erred  in  permitting  the  witness, 
John  Cage,  to  testify,  over  the  oujection  of  the 
plaintiffs,  to  the  value  of  Mrs.  M.  J.  Crow's 
estate  on  July  1,  1910,  and  at  the  time  her  will 
was  made,  as  fully  shown  by  bill  of  exception 
No.  A," 

The  proposition  submitted  is: 

"The  will  of  Mrs.  M.  J.  Crow  plainly  provided 
that,  upon  the  termination  of  the  partnership, 
the  money  of  the  testatrix  on  deposit  with  Cage 
&  Crow  and  her  interest  in  the  partnership  as- 
sets should  be  delivered  to  her  heirs ;  and,  there 
being  nothing  in  the  context  of  the  will  itself  to 
indicate  that  the  testatrix  intended  to  use  the 
word  'heirs'  in  other  than  a  technical  sense,  it 
was  error  to  permit  the  introduction  of  extrane- 
ous facts  tending  to  prove  that  the  word  'heire' 
meant  legatees.''^ 

We  tihink  there  was  no  error  In  admitting 
the  testimony  complained  of.  While  parol 
evidence  is  not  admissible  to  alter  or  change 
the  meaning  of  the  word  "heir,"  because  the 
law  gives  if  a  definite  meaning,  yet,  when 
used  In  a  will,  the  Intention  of  the  maker 
being  the  prime  object  of  ascertainment  where 
there  is  a  contest  and  legitimate  testimony  is 
introduced  to  show  that  intention,  such  testi- 
mony Mil  not  be  excluded,  because  it  has  a 
tendency  to  vary  the  strict  technical  meaning 
of  the  word  "heir."  Here  the  testimony  per- 
tained only  to  the  value  of  the  estate  of  Mrs. 
Crow,  which  was  material  and  pertinent  to 
the  Issue  of  Mrs.  Crow's  intuition  in  the  mak- 
ing of  her  will,  and  therefore  cannot  be  objec- 
tionable because  It  has  a  bearing  upon  the 
meaning  of  the  term  heir  in  the  connection 
It  was  used  by  her.  In  Weller  v.  Weller,  22 
Tex.  Civ.  App.  247,  64  S.  W.  653,  In  discussing 


the  role  for  the  coimtnictloa  of  wills,  It  is 

said: 

"Bearing  in  mind  that  the  supreme  rule  of  con- 
struction of  wills  is  the  ascertainment  of  the 
intentions  of  the  testator,  and  to  this  end  we 
slx>uld  consider  the  condition  of  his  estate  at 
the  time  of  making  his  will,  the  circumstances 
under  which  it  was  made,  and  the  primary  ob- 
ject of  the  testator  in  executing  the  instrament, 
and  for  this  purpose  technical  words  and  terms 
in  conflict  with  the  evident  intention  of  the  tes- 
tator may  be  disregarded,  and  tliat  constructina 
adopted  which  seems  to  conform  more  doeely 
with  his  main  purpose  in  executing  the  will." 

We  think  the  value  of  an  estate  would  be 
of  Importance  In  shedding  light  npoD  the  con- 
dition of  the  testator's  estate  and  circum- 
stances which  surrounded  blm,  because  he 
Is  at  the  time  of  making  the  will  dealing 
with  tbe  oondltioDS  and  drcomstancea  sur- 
rounding him. 

What  is  here  said  disposes  of  the  second 
assignment  of  error,  which  also  complains 
of  the  testimony  relating  to  the  value  of  the 
estate. 

[2]  It  Is  contended  by  appellant  that  by 
Item  14  of  Mrs.  Crow's  will  she  Intended  that 
the  shares  of  stock  and  the  deposit  In  the 
Cage  &  Crow  bank  should  be  taken  over  by 
appellants  as  a  specific  legacy  as  their  prop- 
erty. 

In  Item  14,  Mrs.  Crow  refers  to  the  agree- 
ment between  herself  and  the  partners  con- 
stituting the  firm  of  Cage  &  Crow,  and  was 
executed  at  the  same  time  as  the  will.  Said 
agreement  provided  for  the  continuatlcHi  of 
the  partnership  for  five  years,  at  the  end 
of  which  time  "all  stock  and  Interest  held, 
or  deposit  owned  by  the  party  dying  shall 
be  delivered  by  the  surviving  members  of  tbe 
firm  to  tbe  heirs  of  the  party  dying,  or  to  bis 
or  her  legal  r^resentative."  Said  item  14 
makes  no  testamentary  disposition  of  prop- 
erty by  Its  terms,  nor  does  the  agreement 
referred  to  do  so.  The  will  merely  refers 
to  the  agreement  as  having  been  entered  In- 
to by  Mi-s.  Crow  and  evidences  an  intention 
that  the  partnership  existing  shall  continue 
for  five  years  after  the  ccHitlngency  named 
should  happen ;  then,  as  between  the  part- 
ners the  interest  and  deposits  of  each  was 
to  be  turned  over  to  the  parties  entitled 
thereto.  The  appellee  claims  that  the  appel- 
lants as  heirs  were  entitled  thereto  and 
should  receive  It  They  ignore  the  expres- 
sion "legal  representatives,"  used  in  the 
agreement.  We  do  not  concur  In  appellants' 
claim.  Mrs.  Crow  died  testate,  and  by  her 
will  she  made  numerous  bequests,  naming 
the  legatees  and  a  special  bequest  of  tbe 
residue  which  disposed  of  all  her  proiierty, 
and  In  none  of  said  bequests  were  tbe  ap- 
pellants specifically  named. 

The  supreme  object  In  the  construction  of 
a  will  is  to  ascertain  the  intention  of  the 
maker.  When  we  consider  the  condition  ot 
Mrs.  Crow's  estate,  tbe  circumstances  sur- 
rounding her,  and  the  wording  of  her  will, 
we  conclude  that  she  never  Intended  that  the 
appellants  should  Inherit  any  of  her  estate. 
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.'Ided  for  an  ezeootpr  who  qaaliflad 
[  po8sessl<Mi  of  her  estate,  and  who 
horlzed,  aa  representatlye  of  Mrs. 
I  take  charge  of  her  property  la  the 
hip.  In  accordance  with  the  agre»- 
e  had  Mitered  hito. 
:umstance  showing  Mrs.  Crow's  in- 
against  appellants'  {aklng  under  the 

0  be  found  In  items  8  and  9  of  the 
ilch  bequeaths  to  two  foster  daugh- 
berself  and  husband  certain  tracts 

the  part  allotted  to  each  valued  at 
and  item  9  provides  that,  if  either 
set  to  receive  cash  in  lieu  of  the  land, 
LS  to  be  paid.  If  these  two  parties 
!ted.  to  receive  cash  instead  of  land, 
Itb  the  other  cash  legacies,  wonld 
to  more  than  the  cash  on  band,  and 
defeating  the  object  of  the  will  to 
the  amount  of  the  deficit  This  Mrs. 
I'idently  Intended  not  to  do. 
e  are  of  the  opinion  that  the  objeo- 
rged  to  the  clause  of  the  will  be- 
3g  the  residue  of  the  estate  to  John 

1  Ck>llege  are  without  merit,  and  are 
;d. 

ring  as  we  do  that  It  was  the  Inten- 
Mrs.  Crow  that  the  appellants  should 
eive  anything  under  her  wUl,  the 
at  is  affirmed. 


<ETT  T.  QUANAH,  A.  4  P.  EI.  00. 

(No.  912.) 

of  Civil  Appeals  of  Texas.     Amarillo. 
eb.  2,  191&     BeheaiinK  Denied 
Mtrch  1,  1916.) 

nrnoNB    ®=»16(4)— Pebfobuahob— Bs- 

X. 

intiif  executed  a  note  to  a  railway  com- 
T  $420  as  a  subscription  to  induce  tiie 
in  of  the  railroad.  The  aubscriptlons 
ised  upon  the  acreage  of  land  owned  by 
'scribera  at  |1  an  acre.  Plaintiff  ana 
ther  were  equally  interested  in  certain 
id  it  was  plaintifl'B  elaim  that  hie  note 
I:  to  be  binding  until  hii  brother  signed 
c  brother  subsequently  executed  a  note 
0  to  a  member  of  the  right  of  way  com- 
and  subsequentlv  plaintiff  told  such  mem- 
t  he  had  alreadv  si^ed  a  note  for  the 
loant  of  the  subscription,  and  did  not 
:he  company  should  have  both  notes. 
'Xet  the  member  of  the  committee  sent 
E  the  brother's  note  for  the  §200,  and 
!  retained  such  note.  Plaintiff  bad  ac- 
his  brother's  interest  in  the  land.  Beld 
.  a  suit  by  plaintiff  for  the  cancellation  of 
e,  judgment  was  properly  rendered  for 
mt  in  the  absence  of  anv  tender  or  offer 
m  the  $200  note  to  tne  railway  com* 
hough  plaintUI  testified  tliat  Us  brother 
solvent,  as  he  most  have  known  there 
ne  intended  surrender  of  some  right,  and 
ave  retained  the  note  in  pursuance  of  the 
lation  with  the  member  at  the  committee. 
Note.— For  other  cases,  see  Subscriptions, 
Dig.  {  17;  Dec.  Dig.  «=9l6(4);  SaU- 
Cent  Dig.  H  80-86.] 

>al  from  Motley  Oonni?  Court;  O.  B. 

in.  Judge. 

Dn  by  F.  F.  Oollett  against  the  Quanah, 

&  Padflc  Railway  Company.     Judx- 


ment  for  defraduit,  and  idalntU(  anteals. 
Affirmed. 

T.  T.  Booldln,  of  Matador,  for  appellant 
D.  B.  Decker,  of  Quanah,  and  O.  B.  Hamil- 
ton, of  Matador,  for  appellee. 

HENDRICKS,  J.  The  appellant,  Collett 
sued  the  Quanah,  Acme  &  Padflc  Railway 
Company  for  th^  purpose  of  canceling  a  note 
for  the  amount  of  $420,  executed  as  a  sub- 
scription note  to  said  railway  company  in 
consideration  of  the  proposed  and  consum- 
mated extension  of  said  railroad  to  Roaring 
Springs,  Tex.  Plaintiff  alleged  that  this  bo- 
nus note  was  executed  with  the  understanding 
that  his  brother,  J.  H.  Collett  was  also  to 
sign  the  same,  and  that  the  note,  until  signed 
by  his  brother,  was  not  to  be  a  binding  obli- 
gation against .  him,  and  on  account  of  the 
nonexecution  of  same  by  bis  brother,  J,  H. 
Collett  the  instrument  was  void. 

The  defendant  railway  company,  amont 
other  things,  pleaded: 

"That  after  the  execution  by  plaintiff  of  the 
note  herein  sued  on  for  f420  pudntifCs  broth- 
er, *  *  *  J.  H.  Collett,  exeoated  and  deliv- 
ered to  one  3.  W.  Obalk,  itaaraUe  b»  this  defend- 
ant, his  promissory  note  for  the  sum  of  $200,  in 
consideration  that  defendant  would  construct 
its  line  of  railway  to  Roaring  Springs ;  •  •  • 
that  said  $200  note  was  delivend  to  said  J.  W. 
Chalk,  who  was  a  member  of  said  right  of  way 
committee  for  said  railway,  to  raise  the  bo- 
nus.   •    •    •" 

It  was  further  alleged  In  defendant's  an- 
swer: 

"That  after  the  execution  and  delivery  of  said 
note  to  said  Chalk  by  J.  H.  CoUett  this  plaintiff 
informed  Chalk  that  he  (plaintiff)  had  already 
given  a  bonus  note  for  the  sum  of  $420,  which 
was  at  the  rate  of  $1  per  acre  for  all  the  land 
owned  by  both  plaintiff  and  J.  H.  Collett  and 
stated  that  if  nid  $2(X>  note  were  deliveriBd  to 
dtf  endant  the  two  notes  together  would  amount 
to  $200  more  than  $1  per  acre,  and  therefore 
asked  said  Chalk  to  give  -  him  (plaintiff)  said 
$200  note,  and  that  he  would  pay  the  $420  note, 
and  J.  H.  Collett  could  pay  nim  (plaintiff),  the 

{200  note,  and  that  in  response  to  said  request 
*    *    said  Chalk  did  tnm  over  to  plaintiff 
said  $200  note." 
Chalk  testified: 

"Some  time  after  we  signed  up  the  bonus  con- 
tract J.  H.  Collett  was  in  my  store  at  Matador, 
and  I  got  him  to  sign  this  $200  note.  Some 
time  after  J.  H.  Collett  had  signed  this  note  F. 
F.  Collett  (meaning  the  plaintiff)  was  talking  to 
me  about  this  note,  and  told  me  that  he  bad  al- 
ready signed  a  note  for  him  and  J.  H.  Collett 
for  the  full  amount  and  that  he  did  not  think 
they  ought  to  have  to  pay  both  notes.  After 
this  I  sent  the  $200  note  to  F.  F.  CoUett." 

The  OoUetts  owned  equal  nndlTlded  inter- 
ests In  the  land,  and  the  lionns  notes  were 
based  ui>on  the  acreage  of  the  land  owned  by 
the  subscribers  at  $1  per  acr& 

The  record  shows  that  the  irialntlff,  ac- 
cording to  his  own  testimony,  subsequent  to 
his  execution  of  the  $420  note,  and  acquired. 
Without  consideration,  his  brother's  half  in- 
terest In  the  land,  upon  which,  according  to 
the  acreage  of  each,  the  bonus  notes  for  each 
amount  was  executed  by  Uxe  two  brothera 
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Plalntifl  alBo  said  tbe  J.  H.  C!oUett  note  waa 
handed  to  him  by  his  father,  and  he  tamed 
It  orer  to  an  attorney  immediately  after  re- 
ceiving it  At  tlie  time  hia  father  delivered 
the  note  be  said  no  reason  was  given  "why  J. 
W.  Chalk  handed  me  tbe  9200  note." 

T^ere  Is  no  denial,  however,  whatever  of 
the  conversation  testified  to  by  Chalk  with 
plaintiff  in  reference  to  the  subscription  ccm- 
tract  and  the  two  notes.  Plaintiff  must  have 
known  that  there  was  an  intended  surrender 
of  some  right  in  regard  to  the  transaction,  in 
pursuance  of  tlie  conversation  between  the 
two  men,  when  Chalk  of  the  right  of  way 
committee  sent  him  the  note,  and  his  reten- 
tion of  the  note  must  have  been  in  pursuance 
of  the  conversation. 

The  railroad  company  pleads  a  ratification 
and  estoppel  on  account  of  these  matters. 
This  $200  note  executed  by  J.  H.  CoUett  as 
a  bonus  to  the  rallvray  company  has  never 
been  tendered  to  said  company,  nor  even  of- 
fered to  be  tendered  in  the  pleadings.  The 
pleadings  of  defendant  disclose  to  the  plain- 
tiff that  he  had  such  a  note  in  his  possession, 
delivered  to  him,  in  pursuance  of  the  conver- 
sation referred  to  and  as  an  evidence  of  the 
surrender  of  some  right. 

The  plaintiff  not  having  even  tendered  or 
offered  to  return  tills  $200  note  to  the  rail- 
way company,  notwithstanding  plaintiff  tes- 
tified his  brother  was  insolvent,  upon  such 
consideration  we  think  the  Judgment  of  the 
trial  court  should  be  afllrmed,  and  that,  as 
presented,  no  other  judgment  in  reality 
should  have  been  rendered.  The  other  as- 
signments are  immaterial  in  this  view  of  the 
case. 

Affirmed. 


HUNTING  et  aL  T.  JONES.    (No.  7021.)* 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Jan.  21,  191%    Behearings  Denied 

Feb.  10,  1916.) 

1.  CoiuioN  Law  «=3l2— Adoption— Effect. 

Under  tbe  statute  first  adopted  in  1840 
(Acts  1S40,  p.  3),  providing  that  the  common  law 
of  England  so  tar  as  it  is  not  inconsistent  with 
the  ConBtitution  and  laws  of  the  state  shall,  to- 
gether with  such  Constitution  and  laws,  be 
the  rule  of  decisions,  and  oontinae  in  force  un- 
til altered  or  repealed  by  the  L^slature,  the 
rule  in  Shelley's  Case  became  and  still  is  an 
integral  part  of  the  law  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Common  Law, 
Cent  Dig.  i  10 ;  Dec.  Dig.  <8=»12.] 

2.  Wills  «=»608—OoHwr*tJOTroii— Nature  of 
Estates  Dbvibkd — "Hkub  by  his  Prksent 
Wife." 

A  will  gave  the  testator's  daughter  A.  cer- 
tain real  estate  for  life,  and  at  her  death  to  re- 
vert to  her  bodily  heirs  equally.  It  also  gave 
certain  real  estate  to  a  son  for  and  at  his  death 
to  revert  to  his  "heirs  by  his  present  wife,"  pro- 
vided that  such  wife  should  during  her  lifetime 
have  a  homestead  in  the  property.  It  provided 
that  if  the  daughter  or  tbe  son  died  without  any 
surviving  heirs,  such  property  should  go  to  the 
testator's  other  heirs  equally.  It  provided  for 
certain  payments  to  another  daughter  J.,  and  di- 


Dfg.  ! 


rected  that  if  she  died  prior  to  the  time  of  pay- 
ment, the  specified  amouats  should  be  set  apart 
for  her  bodily  heirs,  and  if  she  left  no  bodily 
heirs,  should  revert  to  the  testator's  otlier  hdrs 
equally.  The  final  paragraph  provided  that  Ifi 
years  after  the  testator's  death  one-half  of  the 
funds  in  the  hands  of  the  execators  should  be 

Said  to  the  testator's  wife,  and  the  remainder 
istributed  equally  between  his  children  or  their 
heirs,  the  heirs  to  take  such  part  as  the  ftttlier 
or  mother  woidd  have  l>eai  entitled  to  had  they 
been  living,  if  any  of  the  children  should  not  be 
living.  Held,  that  under  the  rule  in  Sh^ey's 
Case  the  son  took  a  fee-simple  title  to  the  prop- 
erty devised  to  liim,  as  the  phrase  "bis  heirs  by 
his  present  wife^'  created  under  the  oommon  law 
a  fee  tail  special 'which,  by  statute,  is  enlarged 
to  a  fee-simple  estate,  and  there  was  nothing  in 
the  other  provisions  of  the  will  to  show  that  tbe 
word  "heirs"  was  uaed  in  other  than  ita  tech- 
nical and  legal  senses  especially  as  even  conced- 
ing that  the  final  paragraph  used  the  words 
"heirs"  and  "children"  interchangeably,  the  de- 
vises to  the  son  and  the  daughter  A.  were  to  be 
construed  by  virtue  of  the  paragraphs  expreaaly 
relating  thereto. 

Note.— For  other  cases,  see  Wills,  Gent 
ig.  Si  1372-1378 ;  Dec.  Dig.  «8=»608.] 

3.  WnxB  «=3>496— <3oifSTBUonon— "Hsna"— 
"Hmbs  of  tbx  Body"  —  "Hkibb  of  the 
Body  Malk"  —  "Hxiaa  by  his  Pbesent 
Wife." 

The  words  "heirs,"  "heirs  of  the  body," 
"heirs  of  the  body  male,"  and  "heirs  by  nis 
present  wife"  are  all  words  or  terms  of  limi- 
tation, and  have  a  well-defined  and  fixed  meaning 
in  law  and,  as  respects  real  estate,  must  when 
not  explained  by  other  words  or  by  the  context, 
always  be  understood  in  a  technical  sense. 

PSd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §§  1061-1064;  Dec,  Dig.  «=»495. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Heirs;  Hdrs  of  the 
Body ;  First  Series,  Heirs  Male  of  his  Body.] 

4.  Wills  «=3608(3)— Constbuction— Natotb 
OF  B^tates  Cbeated. 

When  there  is  a  devise  to  a  person  for  life 
with  remainder  at  his  death  to  his  heirs,  wheth- 
er the  remainder  be  limited  to  general  heirs, 
heirs  of  the  body  general,  or  heirs  of  the  body 
special,  Uie  fee-simple  title  vests  in  the  first 
taker. 

TEd.  Note.— Fot  other  cases,  see  WiUs,  Cent 
Dig.  K  1^874,  1378;  Dec  Dig.  «Ea608(S).1 

5.  Wills  «=»440  —  Cowbtbuction  —  Abokb- 

TAININO  IKTKNT. 

A  testator's  intention  must  be  gathered 
from  the  context  of  the  will  and  the  language 
used  to  express  his  intention. 

[£id.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  9S6;   Dec.  Dig.  <»s>440.] 

6.  Wills  «=»456— Constbdctiow  —  Mkahiho 
OF  Larquaoe  Used. 

It  must  be  assumed  in  construing  a  wUl 
and  ascertaining  the  intention  of  the  testator 
that  he  used  the  language  of  the  will  in  its 
usual  and  ordinary  sense,  mless  it  clearly  ap- 
pears from  the  will  that  lie  used  it  in  a  differ- 
ent sense; 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  974 ;   Dec.  Dig.  «=>4Se.] 

Appeal  from  District  Court,  Harris  Comi- 
ty; Wm.  Masterson,  Judge. 

Trespass  to  try  title  by  W.  B.  Jones  against 
Mrs.  Augusta  Hunting  and  others.  Judgment 
in  favor  of  plaintiff,  and  defendants  appeal. 
Affirmed. 


$s>For  other  caM*  see  asm*  topic  and  KBT-NtJHBBR  In  all  K«7-Mamb«red  Difwta  and  Indexw 
•Application  for  writ  of  error  pending  In  Supreme  Court 

Digitized  by  VjOOQIC 


Teat) 


Hinrrma  t.  jonbs 


869 


W.  O.  Hugglna,  of  Honston,  for  appellants 
Aogasta  Hunting  and  others.  Chas.  O. 
Gaynea,  of  Houston,  for  appellant  M.  T. 
Jonea,  Jr.  Thoa.  H,  Stone,  of  Houston,  for 
appellee. 

liANB,  J.  This  suit  was  brought  by  W. 
BL  Jones  against  Mrs.  Augusta  Hunting,  Mrs. 
M.  T.  Jones,  Miss  Jeanette  Jones,  M.  T.  Jones, 
Jr.,  a  minor  son  of  plalntitT,  and  John  Good- 
win Locke,  a  minor  son  of  Mrs.  Hunting,  In 
the  ordinary  f<wm  of  trespass  to  try  title  to 
certain  various  and  sundry  tracts  of  land 
whldi  plalntlfT  alleges  were  devised  to  hlra 
by  the  will  of  his  father,  M.  T.  Jones,  de- 
ceased. It  may  be  said  that  the  essential  or 
main  purpose  of  this  suit  is  to  obtain  a  Judi- 
cial Interpretatlcm  of  the  will  of  M.  T.  Jones, 
deceased,  under  which  plaintllT,  W.  EL  Jones, 
claims  title  to  the  land  sued  for. 

'Appellants  cont«)d  that  the  words  "his 
heirs  by  his  present  wife,  Mary  B.  Jones," 
in  section  4  of  said  will,  were  used  by  the 
testator  in  the  sense  of  "his  children  by  his 
present  wife,"  and  that  having  been  so  used, 
a  life  estate  only  to  the  land  sued  for,  be- 
ing the  same  devised  by  said  section  4  of 
said  will,  passed  to  W.  B.  Jones  by  said  will, 
with  remainder  to  such  children  as  were  or 
might  be  bom  to  him'  by  his  present  wife, 
and  therefore  the  words  used  were  words  of 
purchase,  and  not  of  limitation,  and  had  the 
effect  to  pass  the  title  to  such  children  of 
W.  B.  Jones  as  were  or  might  be  bom  to 
blm  by  his  present  wife,  and  that  therefore 
audi  provision  in  said  will  does  not  come 
within  the  rule  in  Shelley's  Case. 

On  the  other  hand,  appellee  Jones  contends 
that  when  considered  in  connection  with  the 
word  "heirs,"  as  used  in  all  the  other  sec- 
tioDS  ot  said  will,  said  words  mean  such  of 
bl8  heirs,  his  children,  his  grandchildren,  his 
great  granddilldren,  eta;  that  the  word 
heirs,  as  used  in  section  4  of  said  will,  has  a 
well-defined,  technical,  and  legal  meaning, 
and  that  there  is  nothing  in  the  will,  as  an 
entirety,  to  lead  to  the  conclusion  that  the 
testator  used  such  words  in  any  other  sense, 
and  therefore  said  section  4  of  said  will 
oomea  under  the  rule  in  Shelley's  Case,  and 
the  ^ect  of  said  section  was  to  convey  to 
aald  W.  B.  Jonea  a  fee-almple  title  to  the 
land  sued  for. 

The  case  was  submitted  to  the  court  with- 
out the  intervention  of  a  Jury  upon  an  agreed 
atatemmt  of  facts,  whicdi  shows  that  the 
will  introduced  in  evidence  was  the  last  will 
of  M.  T.  Jones,  deceased;  that  it  has  been 
probated;  that  M.  T.  Jones  left  surviving 
him  his  wife,  Mrs.  M.  T.  Jones,  his  daughter, 
Mr&  Augusta  Locke,  who  later  married 
Hunting;  his  daughter,  Jeanette  Jtmes;  his 
son,  W.  Bi  Jones,  plaintiff  herein;  a  graad- 
smi,  M.  T.  Jones,  Jr.,  defendant  herein,  a 
son  of  plaintiff,  W.  B.  Jones;  a  grandson, 
John  Goodwin  Loc^e,  a  son  of  Mrs.  Augusta 
Hunting ;  his  brother  A.  L.  Jones;  two  neph- 


ewB,  Jesse  H.  and  John  Jonea;  and  several 
nieces  and  other  collateral  kindred  not  nam- 
ed herein;  that  Mary  B.  Jones  is  the  wife 
of  platatlff,  W,  H.  Jones ;  that  the  property 
In  controversy  was  the  community  property 
of  M.  T.  Jones,  deceased,  and  his  wife  at 
the  time  of  his  death ;  and  that  Mrs.  M.  T. 
Jones  has  accepted  the  bequest  made  to  her 
under  the  terms  of  said  will.  Under  sudi 
facts  Judgment  was  rendered  for  plaintiff. 

That  this  opinion  may  be  more  comprehen- 
sive, we  here  set  out  so  much  of  the  will  of 
M.  T.  Jones,  deceased,  as  has  any  bearing  <m 
the  issues  presented  by  this  appeal,  as  fol- 
lows: 

Section  2.  I  give  and  bequeath  to  my  wife, 
Louisa  Jones,  to  be  paid  to  her  out  of  my  life 
insurance,  twenty-five  thousand  dollars  ($26,- 
000.00)  indutive  of  the  amount  payable  to  her 
by  the  terms  of  such  policy.  I  also  give  and 
bequeath  to  her  all  my  bank  stock. 

Section  3.  I  give  to  my  daughter,  Mrs.  Au- 
gusta Locke,  all  of  my  real  estate  in  Ellis  coun- 
ty, Texas,  and  improvements  thereon.  To  have 
and  to  bold  during  her  lifetime,  and  at  her  death 
the  property  shall  revert  to  her  bodily  heirs 
equally. 

Section  4.  I  give  to  my  son  Willie  E.  Jones 
(with  the  exception  of  block  ISO,  in  the  town  of 
La  Porte,  ana  improvements  thereon)  all  my 
real  estate  in  Harris  county,  Texas,  known  as 
the  Deep  Water  tract,  consisting  of  the  proper- 
ty I  bouf^t  of  A.  J.  Vick  and  J.  H.  Burnett, 
and  the  improvements  thereon,  to  have  and  to 
hold  during  his  lifetime,  and  at  his  death  th* 
same  to  revert  to  his  heirs  by  his  present  wife, 
Mary  B.  Jones  (ne6  Mary  B.  Gibbs),  provided 
that  bis  present  wife,  the  said  Mary  B.  Jones, 
shall,  during  her  lifetime,  have  a  homestead  of 
this  property  to  the  valuation  of  ten  thousand 
dollars  ($10,000.00),  the  value  to  be  determined 
by  my  executors. 

Section  5.  Should  my  eldest  daughter,  Mrs. 
Augusta  Locke,  or  my  son,  W.  !E.  Jones,  either 
or  both  of  them,  die  without  any  surviving  heirs, 
I  direct  that  the  property  above  designated  for 
her  or  him  shall  go  to  my  other  heirs,  each  shar- 
ing alike. 

Section  7.  I  direct  that  at  five  years  from  the 
date  of  my  death  five  thousand  ($6,000)  be  paid 
to  my  youngest  daughter,  Jeannette  Jones,  or 
invested  by  the  executors  as  she  may  direct; 
ten  years  from  the  date  of  my  death  I  direct 
that  five  thousand  dollars  ($6,000.00)  more  be 
paid  to  her  or  invested  by  the  executors  as  she 
may  direct;  in  fifteen  years  from  the  date  ot 
my  death  I  direct  that  five  thousand  dollars 
($6,000.00)  more  be  paid  to  her  or  invested  by 
the  executors  as  she  may  direct,  provided 
should  she  die  prior  to  the  stipulated  times  of 
payments  and  should  leave  any  bodily  heirs, 
this  amount  shall  be  set  apart  for  her  bodily 
heirs ;  should  she  leave  no  bodily  heirs,  then 
it  shall  revert  to  my  other  heirs  equally. 

Section  11.  I  direct  that  my  executors  shall 
appropriate  at  the  proper  time  five  thousand 
doflars  ($5XK)0.00)  to  educate  my  grandson,  M. 
T.  J'ones,  Jr.,  provided  he  lives  to  receive  the 
education. 

Section  12.  I  also  direct  that  my  executors 
shall  appropriate  at  the  proper  time  five  thou- 
sand dollars  ($5,000.00)  to  educate  my  grand- 
son, John  Goodwin  Locke,  son  of  my  daughter, 
Mrs.  Augusta  Locke,  provided  he  lives  to  re- 
ceive an  education. 

Section  13.  At  the  expiration  of  fifteen  years 
after  my  death  my  executors  shall  wind  up  the 
businees  of  my  estate  and  all  funds  remaioing 
in  their  hands  not  distributed  as  hereinbefore 
provided  shall  be  distributed  by  them  as  follows: 
One-half  to  my  wife,  Mrs.  Xjouisa  Jones  <if  she 
be  living),  and  the  zemoinder  they  shall  distrib- 
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ute  equally  between  mr  three  children,  or  their 
heirs ;  if  any  of  my  children  sliould  not  be  liv- 
ing, the  heirs  to  take  such  part  as  the  father  or 
mother  would  have  been  entitled  to  had  they 
been  living.  In  ease  my  said  wife  ehoiild  not  be 
living  when  the  final  distribution  is  made,  as 
above  provided,  then  all  of  the  said  property 
shall  be  distributed  between  my  heirs  as  here- 
inbefore provided  for  the  distribution  of  the 
Mie-half. 

Upon  the  foregoing  facts  the  trial  court 
concluded  and  found,  that  the  effect  of  the 
will  of  M.  T.  Jones,  deceased,  was  to  vest  in 
plaintiff,  W.  IBS.  Jones,  a  fee-simple  title  to  the 
property  sued  for  by  bim  in  this  canse,  and 
rendered  judgment  for  bim  for  the  same. 
From  this  Jndgment  all  the  defendants  have 
appealed. 

In  response  to  a  request  of  defendants,  the 
learned  trial  Judge  pr^ared  and  filed  very 
able  and  exhaustive  conclusions  of  the  law 
applicable  to  the  facts  proven,  which,  after 
a  most  careful  examination  of  the  agreed 
facts  and  the  able  briefs  of  counsel  for  all 
parties,  we  have  not  without  difficulty,  how- 
ever, concluded  announces  the  law  applicable 
to  the  case,  and,  having  readied  such  con- 
clusion, we  here  substantially  adopt  the  same 
as  our  opinion  in  this  case^  as  follows: 

The  contest  between  the  parties  to  this  suit 
arises  by  virtue  of  the  terms  of  the  will  of 
M.  T.  Jones,  and  the  sole  question  Involved 
Is  whether  or  not,  under  the  terms  of  said 
will,  and  particularly  under  the  provisions  of 
section  4  of  said  will,  W.  B.  Jones  took  the 
fee-simple  title  to  the  property  described  In 
said  section,  or  took  a  life  estate  only. 

The  plaintiff,  W.  B.  Jones,  contends  that 
by  virtue  of  the  provisions  of  section  4  the 
fee-simple  title  to  the  property  therein  be- 
queathed vested  in  him  under  rule  in. Shel- 
ley's Case. 

The  defendants  deny  that  the  pvovlslons  of 
section  4,  standing  alone  and  disconnected 
from  any  other  provision  of  the  will,  would 
vest  In  W.  B.  Jones  the  fee-simple  title  to  the 
property;  they  contend  that  the  context  of 
will,  considered  as  a  whole,  indicates  with 
clearness  and  force  sufficient'  to  overthrow 
the  provisions  of  section  4,  that  the  words  of 
limitation  used  in  section  4  were  not  used  In 
their  legal  and  technical  sense,  but  in  fact 
mean  "children,"  and  not  "heirs  by  his  pres- 
ent wife"  in  a  technical  sense. 

This  statement  fairly  presents  the  Issue  of 
law  between  the  parties. 

[1]  The  act  of  1840  (Acts  1840,  p.  3)  adopt- 
ing the  common  law  in  the  then  r^ubllc  of 
Texas,  which  act  has  continued  consecutively 
by  virtue  of  statutory  enactments,  declares 
the  conmion  law  of  Bngland,  so  far  as  it  is 
not  inconsistent  with  the  Constitution  and 
laws  of  this  state,  shall,  together  with  such 
Constitution  and  law,  be  the  rule  of  decisions, 
and  shall  continue  in  force  until  altered  or 
repealed  by  the  Legislature.  The  rule  in 
Shelley's  Case  is  now,  and  was  then,  an  inte- 
gral part  of  the  common  law  of  England,  and 
therefore  became  an  Int^ral  part  of  the  law 


of  Texas.  It  Is  sUlI  as  effective  in  force  in 
this  state,  in  those  cases  wherein  its  appli- 
cation arises,  as  It  was  In  1840.  Laoey  r. 
Floyd,  89  Tex.  118,  87  S.  W.  665. 

[2]  Without  entering  into  a  discossioii  of 
the  rule  in  Shelley's  Case,  and  putting  aside 
any  consideration  of  the  rule  which  rests  np- 
on  the  distinction  between  words  of  porcluise 
and  words  of  limitation,  the  question  arises 
here:  Do  the  words  in  section  4,  "to  have  and 
to  hold  during  his  lifetime  and  at  his  death 
the  same  to  revert  to  his  heirs  by  his  present 
wife,"  bring  the  bequest  within  the  rule  in 
Shelley's  Case,  and  vest  in  W.  B.  Jones  the 
fee-simple  title  to  the  pr(q>erty  therein  dH- 
vised? 

[3]  The  words  "heirs,"  "belra  of  the  body," 
"heirs  of  the  body  male,"  '^^Irs  by  his  present 
wife"  are  all  words  or  terms  of  limitation,. 
and  have  a  well-deflned  and  fixed  meanins  In 
law,  and  "as  respecta  real  estate,  must,  wben 
not  explained  by  other  words,  or  by  tlie  con- 
text, always  be  understood  in  a  technical 
sense  and  no  other."  21  Cyc.  412;  also  430- 
432. 

The  phrase  "his  h^rs  by  his  present  wife" 
creates,  in  common  law,  a  fee  tall  s^eciaL 
The  exclusion  of  estates  tall  from  the  system 
of  land  tenure  and  the  statutory  ^ilargement 
in  this  state  of  all  estates  to  fee-simple  es- 
tates in  cases  in  which  lesser  estates  are  not 
expressly  limited,  give  rise  to  fee-simple  es- 
tates in  all  cases  in  which  fee  tail  estates, 
whether  general  or  special,  would  have  arisen 
under  the  common  law.  The  practical  re- 
sult of  this  is  that  in  determining  the  quatn- 
tlty  of  interest  devised  the  terms  "heirs  of 
the  body"  or  "heirs  by  his  present  wife"  (or 
any  named  person)  are  to  be  given  the  same 
significonoe  and  the  same  effect  as  if  the  tes- 
tator had  merely  used  the  term  "hetrs." 

[4]  Under  the  laws  and  decisions  of  tbis 
state  wben  there  is  a  devise  to  a  person  for 
life,  with  remainder  at  his  death  to  his  heirs, 
whether  the  remainder  be  limited  to  heirs 
general,  heirs  of  the  body  general,  or  heirs 
of  the  body  special,  the  fee-simple  title  to  the 
land  vests  in  the  first  taker.  Caider  v.  I>a.- 
vidson,  69  S.  W.  301;  Pearce  v.  Oarrington, 
124  a.  W.  469;  Same  ▼.  Pearce^  104  Tex.  73. 
134  a  W.  2ia 

It  follows  from  this  that,  looking  alone  to 
the  provisions  of  section  4  of  the  will  of  M. 
T.  Jones,  the  court  is  of  the  opinion  that  tbe 
fee-simple  title  to  tbe  land  bequeathed  vested 
in  W.  £.  Jones,  unless  there  are  other  provi- 
sions In  the  will  which  are  so  repugnant  to 
tbe  provisions  of  section  4  of  the  will  as  that 
it  will  appear  clearly  and  certainly  that  tbe 
testator  did  not  use  the  phrase  "hairs  by  bis 
present  wife"  In  their  technical  and  legal 
sense; 

It  is  earnestly  Insisted  by  counsel  for  de- 
fendants that  looking  to  the  context  of  tbe 
will,  and  particularly  to  the  provisionB  of 
paragraidi  or  section  IS  thereof,  the  testator 
naed  tbe  phrase  "heirs  by  his  present  wife^" 
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Its  technical  and  legal  aenae,  but  to  In- 

and  to  mean  "chlldrMi."  They  fnr- 
^fcr  to  sections  3  and  4,  and  also  sec- 

wberein  the  bequest  is  made  to  bis 
er,  Jeanette  Jones,  in  which  the  words 
'  heirs"  is  used  in  reference  to  Jean- 
nes  and  "my  other  heirs  equally"  with 
;  to  the  heirs  of  ^e  testator, 
ildering  the  Tarious  sections  of  the 
bich  defendants  propose  as  nnlllfylng 
e  ct  the  phrase  "hdrs  by  his  present 
in  a  technical  sense,  it  seems  to  the 
that  section  3  of  the  wiU  making  the 
t  to  Mr&  liocke,  wherein  the  term 
r  heirs"  is  nsed,  was  Intended  to,  and 
nbrace  all  who  should  be  the  bodily 
)f  Mrs.  Locke  at  her  death  under  the 
:al  interpretation  of  the  term;  1.  e., 
ing  children,  children  of  deceased  Chll- 

the  children  of  deceased  children 
^ased  children  (grandchildren,  great 
■hildren),  eta,  Including  all  lineal  de- 
ints  who  woidd  be  entitled  by  common 

inherit  as  bodily  heirs. 

use  of  the  term  "surviving  heirs"  in 
1  5,  as  it  relates  to  section  3,  means 

heirs  of  Mrs.  Locke  as  last  defined; 
I  it  relates  to  section  4,  means  the  bod- 
xs  of  W.  E.  Jones  by  bis  present  wife. 

term  "other  heirs,"  used  in  section  S, 

and  Includes  all  Of  those  who  would 
)een  the  heirs  of  M.  T.  Jones  if  he  had 
ntestate;   L  e.,  his  wife  and  children, 

Jones  and  Ifrs.  Locke  being  subject 
•■  terms  of  the  provision  to  exclusion  by 

without  surviving,  heirs  of  the  classes 

t  in  the  devises  to  them. 

s  urged  by  defendants  that  by  virtue 

tlos  13  the  use  of  the  words  "mother" 

father"  renders  the  words  "heirs"  and 

ren"  luterchaiigeable. 

tion  13  provides  for  the  dlstribntiiKi, 

15  years,  of  the  estate  as  follows: 

e-half  to  my  wife,  Louise  J(mes  ^  ske  be 

and  the  remainder  they  shall  dutribute 
Y   between   my   three   children,    or   their 

if  any  of  my  children  should  not  be  liv- 
he  heirs  to  take  such  part  as  the  father 
ther  would  have  been  entitled  to  nad  tiiey 
iving." 

I  testator  provides  for  the  distribntion 
en  his  wife  and  "my  three  children  or 
h^rs."  He  further  provides  that  if 
f  the  children  should  not  be  living,  the 
)  to  take  such  part  as  the  father  or 
it  would  have  been  entitled  to  had  they 
living."  It  does  not  appear  to  the  court 
"children"  and  "heirs"  are  used  Inter- 
leably  herein ;  on  the  contrary,  the  tes- 
refers  to  "my  three  children,"  but  pro- 
"if  any  of  them  be  dead,  the  heirs  take 
part  as  the  father  or  mother  would 
had  they  been  living."  This  Indicates 
the  testator  desired  his  estate  to  de- 
l  as  in  course  of  inheritance ;  that  is  to 
:he  heirs  shall  take  through  their  father 
other;  i  e.,  per  stirpes,  and  not  per 
a. 
I]  After  a  will  Is  written  and  executed 


by  the  testator,  bis  intention  must  be  gather- 
ed from  the  context  of  the  will  and  the  lan- 
guage used  to  express  his  intention.  If  the 
testator  &  inapt  in  the  use  of  language  to  ex- 
press his  intention,  it  must  nevertheless  be 
aasmned,  for  the  purpose  of  construing  his 
will  and  ascertaining  his  intention,  that  be 
used  the  language  in  its  usual  and  ordinary 
sense,  unless  it  clearly  anteats  from  the  will 
that  he  used  it  in  a  difCerent  sense.  In  the 
construction  of  wills  it  is  assumed  that  the 
testator  meant  what  he  said  and  said  what 
he  meant,  and  it  is  not  for  the  court  to  make 
him  say  what  the  court  thinks  he  should 
hare  said,  tor  that  would  be  to  make  tm  the 
testator  a  will  which  be  in  fact  did  not  make 
for  himself. 

As  the  words  "heirs,"  "heirs  of  the  body," 
"heirs  by  his  present  wife,"  etc.,  have  well- 
defined,  technical,  and  legal  saeanlngs,  and 
as  it  does  not  aiqiear  to  the  court  from  a 
careful  inspection  of  the  will  that  it  is  made 
sufficiently  plain  from  other  parts  of  the  will, 
or  from  the  will  as  a  whole,  that  the  testator 
did  not  use  the  words  "heirs  by  his  present 
wife"  in  their  technical  and  legal  sense,  the 
court  is  of  the  opinion  that  the  fee-simple 
title  to  the  property  vested  in  W.  B.  Jones. 

G?he  court  is  further  strengthened  in  this 
opinion  by  reason  of  the  fact  that  section  4 
makes  a  specific  bequest  to  W.  E.  Jones,  and 
takes  away  from  the  corpus  of  the  estate  the 
land  bequeathed  to  bim  and  removes  it  from 
consideration  in  the  final  pertdtlon  of  the  es- 
tate of  M.  T.  Jones,  except  in  the  event  that 
W.  B.  Jones  should  die  without  any  "sur- 
viving helra"  (Section  5.)  The  same  evident 
desire  of  the  testator  to  remove  the  property 
bequeathed  to  Mrs.  Locke  in  section  3  is  re- 
flected therein  and  shows  a  purpose  on  the 
part  of  the  testator  to  reduce  the  general 
corpus  of  his  estate  by  making  said  special 
bequests  to  W.  E.  Jones  and  Mrs.  Locke,  aft- 
er which  the  remainder  of  the  estate  shall  be 
divided  equally  between  the  heirs  of  M.  T. 
Jones,  of  which  W.  B.  Jones  and  Mrs.  Locke 
were  two. 

With  these  facts  apparent  In  the  will,  we 
feel  constrained  to  hold  that  any  seeming 
repugnance  therein  is  removed,  and  evm 
though  under  section  13  the  testator  may 
seem  to  have  used  "heirs"  and  "children" 
interqhangeably,  it  nevertheless  seems  to  the 
court  (altbon^  not  entirely  free  from  doubt 
and  uncertainty)  that  section  4  of  the  wiD, 
in  dealing  wltii  a  spedflc  bequest  and  not 
with  reference  to  the  entire  estate,  must  be 
construed  by  virtue  of  its  provisions  and  the 
provisions  in  section  6  which  follows.  Con- 
slderLug,  then,  these  two  sections  of  the  will 
as  they  relate  to  the  subject-matter  therein 
bequeathed,  and  as  they  relate  to  each  other, 
the  court  is  of  the  opinion  that  the  intention 
of  the  testator,  as  expressed  In  the  language 
used  by  him  in  said  sections,  was  to  give  to 
W.  XI  Jones  the  fee-simple  title  to  said  prop- 
erty; however,  it  is  unlmiMrtant  what  the 
intention  of  the  testator  may  have  been;  the 
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controlling  factor  is  what  tbe  testator  ac- 
tually did,  and  the  law,  assuming  that  be 
meant  what  he  said,  gives  effect  to  Iiis  ex- 
pressed intention.  The  consequence,  there- 
fore, of  a  correct  intei-pretatlon  of  the  will  is 
to  Test  in  W.  Ea  Jones  the  fee-simple  title  to 
tbe  property  described  in  section  4  of  the 
will  of  M.  T.  Jones,  and,  this  court  so  finding, 
affirms  the  Judgment  rendered  by  tbe  lower 
court. 
Afflrtned. 


FIRST  NAT.  BANK  OF  GARNER,  IOWA,  t. 
SMITH.     (No.  910.)* 

(Court  of  Civil  Appeals  of  Texas.     Amarillo. 

Feb.  2,  1916.    Rehearing  Denied 

March  1,  1918.) 

1.  Bnxs  AHi>  Nona  e=»537— Acnowa— Btt- 

DKNCB— SUFFICIENCy. 

In  an  action  on  a  note,  the  question  wheth- 
er plaintiff  acquired  it  before  maturity  for 
value  withoat  notice  held  for  the  jury. 

[EM.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent.  Dig.  §{  1862-1893;  Dec  Dig. 
«s»537.] 

2.  TsiAi,  «=>214(8)— InsiKVcnoNS— SiNOUHG 
OUT  Facts. 

In  an  action  on  a  note  plaintiS  daimed  to 
have  acquired  for  value  without  notice  before 
maturity,  which  was  given  for  the  purchase 
price  of  silos  sold  in  February,  and  was  subse- 
quently listed  with  plaintiff  as  part  of  the  col- 
lateral to  secure  a  debt  of  the  seller,  the  court 
should  not,  though  the  note  bore  tbe  date  April 
15th,  have  submitted  to  the  jury  the  question 
whether  the  note  was,  as  claimed,  pledged  to 
plaintiS  on  April  16th ;  for,  if  plaintiff  obtain- 
ed possession  of  the  note  at  any  time  before 
maturity,  it  was  a  holder  in  due  course,  and, 
though  tbe  seller  of  the  silos  might  not  have 
had  possession  of  the  Instroment,  it  might, 
knowing  it  was  to  t>e  received,  have  listed  it  on 
April  Ictli,  and  so  the  submission  of  such  issue' 
was  improper,  giving  undue  prominence  to  par^ 
ticular   facts. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  I  579;   Dec.  Dig.  <3=>244(S).] 

8.  Appxal  and  Ebbob  ®=>262— Pbesentation' 
OF  Obotwdb  of  Bbvixw  in  Coubt  Bklow— 
Necessitt 

Under  Vernon's  Sayles'  Ann.  Oiy.  St  1914, 
art.  2061,  declaring  that  the  giving,  refusing,  or 
qualifying  of  instructions  shall  be  regarded  as 
approved,  unless  duly  excepted  to,  appellant 
cannot  complain  of  tbe  refusal  of  a  special  issue 
which  it  tendered,  where  no  exceptions  were 
taken  below. 

[BJd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  1682-1689,  1698-1696; 
Dec  Dig.  262.] 

4.  Evidence  «=5>441— Pabol  Evidknce  Rttlb 

— ADlilSSIBILITT. 

Where  a  contract  for  the  aale  of  ailoa  pro- 
vided that  it  should  contain  all  of  the  agree- 
ments between  the  parties,  a  purchaser  cannot, 
without  any  pleading  or  proof  of  fraud  or  mis- 
representations made  in  indudng  the  contract, 
prove  a  contemporaneous  parol  agreement  vary- 
ing the  written  instrument;  for  that  would  per- 
mit the  varying  of  a  written  instrument  by 
pared. 

[Ed.  Note.— For  other  casee,  see  Evidence, 
Cent  DiR.  81 1719.  1723-1763, 1766-1845,  2030- 
2047;    Dec  Dig.  «=>441.] 


6.  Pbinoipal  and  Agent  <=b104-Rxpbx8KK- 

TATIONS   BT  Agent— AUTHOBITT. 

Where  a  sales  agent  had  no  authority  to 
make  warranties  other  than  those  contained  in 
the  written  contract  signed  by  the  purchaser, 
which  declared  that  it  should  ccmtain  aU  of  tbe 
agreements  between  tbe  parties,  a  parol  warran- 
ty by  the  sales  agent  is  not  binding  unless  rati- 
fied by  the  seller. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  H  294-297;  Dec.  Dig.  «=> 
104. 

6.  Appeal  and  EksoB  «s>877— Pebsoitb  Ek- 
TiTLZD  TO  Allege  Ebbor. 

In  an  action  on  a  note  for  the  pordiase 
price  of  a  sOo  bought  by  a  bank  to  which  it 
bad  t>een  negotiated,  the  bank,  having  lieen  de- 
feated, cannot  on  appeal  complain  that  judg- 
ment was  in  fsvor  of  the  buyer  against  the  im- 
pleaded seller;    the  seller  not  complaining. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brron  Cent  Dig.  ((  8660-3672;  Dea  IMg. 
•i»877.J 

7.  Bnxs  AND  Notes  «s9487— Actionb— Boita 
Fide  Pubohaseb. 

One  claiming  to  be  a  bona  fide  holder  of 
a  note  has  the  burden  of  showing  that  it  ac- 
qnlred  the  note  before  maturity. 

[Ed.  Note.— F<^  other  cases,  see  Bills  and 
Notea,  Cent  Dig.  H  1448,  1676-1681.  1683- 
1687 ;  Dec.  Dig.  «&=>497.] 

8.  Bills  and  Notes  «=s»496— Actions— Pbx- 
sumptions. 

As  under  Rev.  St  1911,  art  588,  the  va- 
lidity of  an  indorsement  of  a  note  cannot  Im 
attacked  unless  it  is  si)ecially  questioned  in  the 
pleadings,  there  is  a  presumption  that  an  in- 
dorsement in  blank  was  made  before  maturity, 
and  the  holder  is  presumed  to  be  the  owner. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notea,  Gent  Dig.  {f  1666^,  1669-1674;  Dec. 
Dig.  «=>496.] 

Appeal  from  District  Court,  Lubbock 
County;  W.  R.  Spencer,  Judge. 

Action  by  the  First  National  Bank  of  Gar- 
ner, Iowa,  against  Morton  J.  Smith,  who  filed 
a  cross-petition  and  attached  the  property  of 
the  Des  Moines  Silo  Manufacturing  Com- 
pany. From  a  Judgment  for  defendant 
against  plaintiff  and  the  impleaded  defend- 
ant, plaintiff  appeals.  Reversed  and  remand- 
ed, save  as  to  Judgment  against  impleaded 
defendant 

Ferguson  A  Pnckett,  of  Lnbbodt,  tor  Hvpti- 
lant  W.  F.  Scbenck,  of  Lnbbodc,  tor  ap- 
pellee. 

HUFF,  O.  J.  The  appellant  bank  sued  ap- 
pellee, Smith,  on  a  note  dated  Ai»il  16,  1913, 
due  February  1,  1914,  for  tbe  sum  of  $1,001, 
payable  to  tbe  order  of  tbe  Dea  Moines  Silo 
Manufacturing  Company,  with  interest  from 
date  at  tbe  rata  of  8  per  cent  per  annum, 
and  alleging  that  tbe  payee  tberdin,  Des 
Moines  Silo  Manufacturing  Company,  indors- 
ed and  transferred  tbe  same  to  appellant  be- 
fore maturity  for  valuable  oonstderatioD,  in 
due  course  of  business. 

The  appellee  answered,  in  effect,  that  ap- 
pellant was  not  tbe  owner  and  bolder  of  the 
note  before  maturity  for  value  without  no- 
tice of  the  equities  of  appellee^  defeating  tbe 
consideration  of  tbe  note,  or  a  purchaser  hi 
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good  faith  In  due  course  of  trade.  He  also 
alleged,  In  effect,  that  one  J.  F.  Burrows,  as 
agent  for  the  Des  Moines  Silo  Manufacturing 
Company,  about  Fetoaary  2, 1013,  contracted 
to  sell  to  appellee  two  silos  to  be  delivered 
May  1,  1913,  freight  prepaid  to  Lubbock, 
Tex.,  at  which  time  appellee-^ 
"executed  some  sort  (rf  a  written  or  printed  con- 
tract In  keeping  with  the  terms  and  agreements 
made  with  reference  to  the  sale  and  purchase 
of  said  silos,  and  that  it  was  agreed  at  the  time 
and  in  said  contract  a  warranty  or  guaranty 
should  be  in  writing,  which  this  cross-complain- 
ant [appellee]  alleges  was  written  therein ;  that 
the  siloa  so  purchased  and  deliTered,  or  to  be 
delivered,  should  be  put  up  by  said  Morton  J. 
Smith  at  his  own  expense,  and  they  should  be 
paid  for  within  nine  mihiths  after  such  deliv- 
ery, provided  said  silos  stood  the  weather  and 
wuid  of  the  plains  country,  and  particularly  of 
liubboek  county,  Tex.,  and  did  not  fall  down  or 
shrink  to  where  they  could  not  be  used,  and  fur- 
ther provided  said  silos  each  and  both  stood  up 
against  the  wind  and  windstorms  in  said  Lub- 
bock county,  Tex.,  thereby  guaranteeing  that 
said  silos  would  not  fall  down  nor  shrink  and 
become  loose  so  that  they  would  not  fall  down, 
and  that  they  would  not  blow  down  by  any 
windst<wm." 

He  further  alleged,  in  effect,  after  the  exe- 
cution of  the  written  contract  appellee  heard 
that  this  particular  make  of  silos  would  not 
stand  the  winds  of  that  country,  and,  hav- 
ing determined  to  cancel  the  contract  or  or- 
der, as  he  bad  the  right  to  do,,  at  any  time 
before  Burrows  left  town,  he  informed  Bur- 
rows of  his  purpose ;  whereupon  Burrows  In- 
formed the  appellee  that  he  had  full  author- 
ity to  make  any  trade  he  saw  fit  for  the 
manufacturing  company,  and  again  warrant- 
ed and  guaranteed  that  the  silos  would  stand 
up  as  above  set  out;  that,  should  they  blow 
down,  the  contract  should  be  canceled,  and 
the  note  given  therefor  should  be  canceled 
and  null  and  void,  and  that  appellee  would 
not  be  compelled  to  pay  for  either  one  or 
both  of  the  silos;  that  the  salesman  or 
agent  also  agreed  to  lay  down  the  silos  f.  o. 
b.  cars  Lubbock  for  ?1,094,  no  part  of  which 
was  to  be  paid  until  they  had  been  tested 
nine  months  or  more.  No  part  nor  all  the 
money  was  to  be  paid  unless  each  silo  came 
up  to  the  requirements.  He  also  alleged  at 
lengtfi  that  the  silos  arrived  April  24,  1913, 
and  that  the  company  gave  instructions  to 
one  Penny,  its  local  agent,  to  collect  from 
appellee  the  freight,  wbich  he  refused  to  pay; 
that  be  then  informed  Penny,  of  his  contract 
which  he  had  made  with  Burrows,  substan- 
tially as  above  set  out,  and  that  Penny  wired 
In  full  his  claim  to  the  silo  company;  that 
appellee  set  up  the  silos  after  they  had  been 
delivered  to  him,  and  they  afterwards  fell  to 
staves  or  blew  down,  etc.;  that  after  the 
silos  were  delivered  to  him  be  signed  the 
note  sued  on,  dated  April  15,  1913,  under  the 
agreement  above  set  out,  upon  the  condition 
that,  if  the  silos  fell  down,  etc.,  he  should 
not  be  liable  on  the  note.  He  also  alleges 
damages  to  his  crop  harvested  to  go  into  the 
silos  by  reason  of  the  fact  that  they  fell 
down,  and  seeks  to  make  the  silo  company  a 


party  to  the  cross-petition  and  to  obtain  judg- 
ment for  the  amount  sued  for  against  It. 

Vpon  special  issues  and  the  answers  of 
the  jury  thereto  the  trial  court  entered  judg- 
ment against  appellant  and  the  silo  company 
and  rendered  judgment  against  the  silo  com- 
pany for  $600,  foreclosing  an  attaclunent  lien 
on  the  silos. 

The  first  assignment  is  to  the  effect  that 
the  court  erred  In  not  setting  aside  the  find- 
ings of  the  jury,  especially  the  sixth  finding; 
and  the  fifth  assignment  is  that  the  court 
was  in  error  in  submlttiug  to  the  jury  the 
fifth  issue,  which  Is  as  follows: 

"Did  the  First  National  Bank  of  Gamer, 
Iowa,  acquire  the  note  sued  on  from  the  Des 
Moines  Silo  Manufitcturing  Company  on  April 
16,  1913?" 

The  jury  answered  this  question:  "Na" 
The  sixth  issue  submitted  is  as  follows: 
"If  you  liave  answered  the  last  issue  in  the 
affirmative,  then  you  need  not  answer  this  issue, 
but,  if  you  answered  it  in  the  negative,  then  you 
ascertain  and  state  in  answer  thereto  what  time, 
if  at  all,  said  plaintiff  bank  acquired  said  note." 

The  Jury  answered:  "Not  at  all." 
[1]  Appellant  asserts  under  the  first  as- 
signment that  there  was  no  evidence  to  sup- 
port the  sixth  issue  submitted  to  the  jury. 
The  facts  relied  on  by  appellee  to  show  there 
was  no  acquisition  of  the  note  before  ma- 
turity are  circtmtstantial  in  their  nature,  and, 
we  believe,  sufficient  to  support  a  finding  by 
the  jury.  Bolt  v.  Bank,  145  S.  W.  707;  Jones 
V.  Bank,  160  S.  W.  126;  Bank  v.  Ricketts, 
152  S.  W.  646 ;  B.  c,  177  S.  W.  528.  The  testi- 
mony of  the  bank  officers  Is  that  they  acquir- 
ed this  note  with  other  collaterals,  which 
were  deposited  as  collateral  security  to  the 
company's  note  given  to  the  bank  for  $6,000 
on  April  16,  1913,  and  that  the  note  in  ques- 
tion was  acquired  April  16,  1913.  The  note 
bears  date  April  15,  1913,  but  there  is  testi- 
mony that  It  was  not  delivered  until  April 
24,  1913.  The  order  for  the  silos,  agreeing 
to  give  a  note  for  the  price  of  the  silos,  was 
dated  February  2,  1913,  and  forwarded  to 
the  company.  There  are  letters  In  the  rec- 
ord showing  that  the  bank  was  the  holder  of 
the  note  before  maturity,  notifying  appellant 
to  that  effect;  several  witnesses  testifying 
for  the  bank  that  the  note  was  held  as  col- 
lateral security;  in  fact,  the  silo  company 
notified  appellee  It  would  dispose  of  the  note, 
and  that  it,  in  effect,  had  been  sold  before 
maturity.  There  are  several  circumstances 
which  the  appellee  relied  on  to  show  that  the 
claim  made  by  appellant  was  and  is  fictitious, 
and  not  bona  fide.  We  shall  not  set  them  out 
in  detaU. 

[2,  3]  Special  complaint  is  made  of  the  sub- 
mission of  issue  No.  5  because  it  required  the 
jury  to  find  that  the  transfer  was  made  on 
AprU  16,  1913.  We  do  not  think  the  court 
;  should  single  out  in  its  charge  a  specific  date, 
requiring  the  jury  to  ascertain  whether  or 
not  the  acquisition  of  the  note  was  had  at 
that  time.  The  issue  in  this  case  was  wheth- 
er the  note  was  acquired  before  maturity. 
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TTbe  facts  may  have  antborlzed  the  finding 
tbat  the  witnesses  wbo  gave  the  date  of  its 
acqulsltlcm  were  in  error  as  to  tbe  time,  and 
only  gave  tbat  date  as  approximate,  or  that 
it  was  in  fact  then  simply  listed  as  one  of  the 
collaterals.  The  silo  company  knew  that  the 
contract  had  been  accepted  and  the  amount 
for  which  the  note  should  be  given,  and, 
while  there  was  no  actual  or  manual  delivery 
of  tbe  note,  it  could  and  would  be  delivered, 
and  that  the  witness  simply  referred  to  the 
time  of  listing  the  collaterals  with  the  bank. 
The  Jury  should  have  been  left  free  on  this 
point  without  the  issue  suggested  by  the 
court  tliat  a  finding  of  acquisition  on  that  day 
was  in  any  way  essential.  Bell  v.  Hutchings, 
41  S.  W.  200;  Ry.  Co.  t.  Green,  46  S.  W.  672; 
McHay  v.  Peterson,  62  Tex.  Civ.  App.  196, 
113  S.  W.  981;  Railway  v.  Gilmore,  62  Tfts. 
391.  However,  a  finding  that  it  was  not  on 
that  day  delivered  to  appellant  would  not  de- 
feat a  recovery,  yet  the  Jury  may  have  con- 
cluded, if  not  then  delivered,  it  was,  in  fact, 
never  acquired  under  the  peculiar  facts  of 
this  case.  Under  the  holdings  of  the  courts 
on  the  submission  of  a  case  upon  special  Is- 
sue, this  Issue  and  finding  might  be  treated 
as  immaterial.  It  is,  however,  a  singling  out 
of  a  fact  which  the  appellee  contends  In  this 
court,  and  doubtless  did  in  the  court  below, 
as  lAowing  appellant  never,  in  fact,  became 
the  holder  of  the  note  before  maturity.  Em- 
phasis should  not  have  been  given  to  such  a 
fact  by  the  court  In  the  submission  of  the  is- 
sues, especially  when  It  Is  not  such  as  will 
defeat  a  recovery.  While  we  think  this  issue 
as  submitted  error,  yet,  In  the  light  of  the 
sixth  issue  above  quoted  and  the  Jury's  find- 
ing, perhaps  no  Injury  is  shown  such  as  will 
require  a  reversal.  We  believe  the  issue  re- 
quested by  the  appellant  set  up  under  the 
sixth  assignment  was  the  proper  issue  to 
have  been  submitted,  and  was  tbe  issue  in 
the  case,  but  the  appellant  did  not  except  in 
the  court  below  to  the  refusal  of  that  Issue 
and  take  his  bill  of  exceptions  thereto.  We 
cannot  therefore  consider  it.  Article  2061, 
Vernon's  Sayles'  Civil  Statutes. 

[4]  The  sixth  assignment  is  to  the  effect  tbat 
the  trial  court  erred  in  admitting  the  parol 
evidence  of  appellee  to  contradict  the  writ- 
ten contract  for  the  purchase  of  the  silos.  On 
February  2, 1913,  the  appellee  made  an  order 
for  tbe  silos  through  the  agent  or  salesman 
of  the  Des  Moines  Silo  Manufacturing  Com- 
pany, which  was  forwarded  to  the  silo  com- 
pany at  that  place,  and  who  accepted  the  or- 
der and  shipped  out  the  silos.  The  following 
is  the  order: 

"Lubbock,  Texas,  Feb.  2,  1913. 
"Des  Moines  Silo  Mfg.  Co.,  Des  Moines,  Iowa: 
Please  ship  to  me  at  Liubbock,  Texas,  on  or  be- 
fore May  Ist,  or  at  your  earliest  convenience, 
goods  specified  below,  which  I  will  receive  and 
pay  for  at  the  prices,  terms  and  delivery  as 
stated  below,  under  each  h'ea'd: 
Articles.  Price. 

2  18  I  861  Pience  Kr  SUo $1,000.00 

2  Roofs 94.00 

"Terms,  cash  on  note  on  delivery.  Note  for 
nine  months  at   eight  per   cent     Delivery  t 


o.  b.  Lubbock,  Texas.  Bill  of  lading  for  the 
shipment  and  settlement  papers  to  be  sent  to 
Lubbock  State  Bank,  where  settlement  is  to  be 
made  at  the  time  of  delivery,  according  to  the 
above  price,  terms,  and  delivery.  Failure  to 
make  settlement  as  above  specified  releases  tbe 
Des  Moines  Silo  Mfg.  Oa  from  all  responsibil- 
ity, and  makes  the  entire  amount  due,  and  tliis 
order  cannot  be  eoantermanded  either  before  or 
after  acoeptaoce.  Title  to  goods  ordered  hereby 
and  right  to  reclaim  possession  thereof  for  bal- 
ance of  purchase  price  shall  remain  in  the  Des 
Moines  Silo  Mfg.  Co.  until  paid  for  in  money, 
and  in  case  of  suit  thereon  reasonable  attorneys' 
fees  for  vendor's  attorneys  may  be  taxed  as  part 
of  the  costs.  This  order  is  not  binding  on  the 
Des  Moines  Silo  Mfg.  Coi.,  unless  accepted  by 
them  at  their  office  in  Des  Moines,  Iowa,  and 
after  acceptance  I,  or  we,  agree  to  hold  them 
blameless  for  failure  to  deliver  from  cauaea 
beyond  their  control.  In  case  of  violation  of 
this  contract,  it  is  agreed  that  twenty-five  per 
cent,  of  the  purchase  price  shall  be  takes  as 
stipulated  damages  for  said  violation.  It  is 
understood  that  this  order  constitates  the  en- 
tire and  only  agreement  between  the  parties 
hereto  and  any  and  all  verbal  agreements  nmde 
with  the  salesmen  or  agents  that  are  not  writ- 
ten on  the  order  are  waived  by  purchaser.  If 
this  order  is  for  ensilage  cutter,  it  is  so  subject 
to  the  manufacturer'a  guaranty  as  printed  in 
catalogue. 

"[Signed]    Morton  J.  Smith. 

"F.   J.  Burrows,   Salesman. 

"R.  T.  Penney,  Agent. 
"Accepted:    Des  Moines  Silo  Mfg.  Company. 
Man*  8,  1913." 

The  appellee  testified: 

"After  signing  this  written  contract,  I  had  a 
different  agreement  from  what  this  writing  ex- 
presses which  was  made  with  Mr.  Burrows. 
The  first  agreement  that  these  thutgs  were  to 
be  shipped  here  and  me  pay  nothing  on  it.  I 
was  to  take  them  out  there  and  put  them  down, 
and  he  would  guarantee  them  to  stay  on  the 
ground  for  nine  months,  put  them  up  under 
the  contract  like  he  wanted  me  to,  and  it  wonld 
not  coat  me  anything,  but  when  they  were  ship- 
ped here  he  wanted  to  pay  (221  freight  I 
talked  to  Penny.  He  Joined  in  as  agent  far 
Barrows  and  wanted  me  to  psy  the  freigbt,  and 
I  told  him  I  would  not  take  these  silos.  I  said: 
'Yon  wire  to  Burrows  and  ask  him  about  the 
contract  I  will  follow  that  contract'  He  wir- 
ed there,  and  they  wired  back  and  said:  'Let 
Smith  have  those  silos  like  he  wants  them.'  I 
had  a  strict  understanding  with  Burrows  before 
witnesses  there.  I  took  him,^own  and  intro- 
duced him  to  a  man  and  let  them  make  an 
agreement  as  to  how  to  put  them  up.  I  offered 
to  pay  him  for  an  expert  to  put  them  up,  bat 
he  said  he  would  be  satisfied  with  a  firstadaas 
carpenter.  •  •  *  It  was  guaranteed  to  mo 
for  nine  months,  to  be  put  up  after  I  got  it  and 
set  there  a  while  empty,  and  then  fill  it  and 
then  stay  there  nine  months.  I  told  him  I 
would  be  satisfied.  The  agent  told  me  my  note 
was  here  in  the  bank,  and  if  it  blowed  down  he 
would  allow  US  for  putting  them  and  baolins 
them  there.  I  asked  him  what  kind  of  right 
he  had  to  make  that  kind  of  deal  He  said  he 
was  state  agent  and  had  an  interest  in  the 
company.  All  of  this  took  place  after  I  signed 
the  Written  contract  The  verbal  contract  waa 
made  after  I  signed  the  written  contract  It 
was  its  final  closing  up.  I  think  it  was  ten 
days — something  like  that,  r  think  he  wired 
there  to  have  these  things  sUpped,  or  wrote  im- 
mediately, and  in  about  ten  days  these  silos 
csme  in.  I  took  them  out  under  the  telegram 
which  has  been  read.  I  would  not  have  moved 
them  under  the  statement  to  pay  the  freight 
down.  I  did  not  agree  to  that  I  took  them 
out  under  the  verbal  agreement  I  refused  to 
be  bound  by  that  written  agreement  I  would 
not  even  touch  it" 
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The  witness,  while  testifying,  was  hapded 
the  written  order  above  set  out,  and  admrt- 
ted  that  the  signature  to  the  paper  was  his 
and  that  he  signed  it,  an^  admitted  that  Mr. 
Burrows  had  the  paper  there  when  they  clos- 
ed the  deal,  and  that  he  showed  It  to  him 
and  he  signed  It. 

The  appellant  objected  to  the  oral  testi- 
mony: 

"First,  because  the  original  contract  is  in 
court,  and  it  is  better  evidence  than  parol  tes- 
timony; and,  second,  because  it  is  to  impeach 
the  written  contract  by  ghowini^  conditions  and 
provisions  that  are  not  contained  in  the  writing ; 
and,  third,  because  there  is  no  pleading  by  the 
defendant  to  warrant  the  introduction  of  any 
kind  of  evidence,  and  particularly  parol  evi- 
dence, bat  to  Impeach  or  contradict  either  the 
contract  for  the  sale  of  the  bUos  or  the  note 
that  was  given  for  them  which  has  been  intro- 
duced." 

The  allegation  of  the  appellee  is:  First, 
an  alleged  contemporaneous  parol  agree- 
ment ;  the  second  Is  that  he  had  the  right  to 
countermand  the  order  before  Burrows,  who 
sold  to  him  the  silos,  left  town,  and  that  he 
(Burrows)  again  "stated  that  he  would  write 
into  the  contract  the  warranty  guaranty  that 
he  was  then  mailing,  and  that  he  had  previ- 
ously made."  The  third  is  contained  in  the 
fourteenth  paragraph  of  the  answer,  which 
simply  amounts  to  an  allegation  that  he  was 
not  to  pay  the  freight,  and  that  he  told  one 
Penny,  who  was  the  local  agent,  what  the 
warranty  agreed  upon  was,  and  that  Fomy 
understood  the  conditions  and  wired  such  con- 
ditions, "or  gave  said  company  such  notice  as 
be  saw  fit,"  and  delivered  the  two  silos  to 
appellee.  The  telegrams  referred  to  by  ap- 
pellee In  his  testimony  are,  in  effect,  an  in- 
struction to  Penny  from  the  silo  company 
that  Che  appellee  refused  to  pay  the  freight, 
$221.20.  The  company  by  wire  Instructed 
Penny  to  pay  the  freight  and  draw  on  the 
company  for  the  amount.  There  is  no  evi- 
dence that  be  ever  wired  or  instructed  the 
company  that  there  was  any  such  warranty 
as  claimed  in  this  case.  The  note  sued  on 
In  this  case  Is  a  plain  promissory  note,  with- 
out any  other  conditions. 

The  effect  of  the  testimony  given  by  appel- 
lee was  to  ingraft  a  parol  contemporaneous 
agreement  upon  a  written  contract.  The 
pleadings  and  evidence  amount  to  the  fact 
that  an  agreement  was  made,  but  left  out  of 
the  writing,  and  that  the  appellee  knew  that 
fact.  We  find  no  allegation  of  fraud  or  mis- 
take alleged,  which  caused  the  omission.  We 
think  this  testimony  contradicts  the  written 
contract,  and  under  the  state  of  the  pleading 
It  was  error  to  admit  It  Phelps  v.  Parker, 
30  S.  W.  305;  Aultman  v.  York,  1  Tex.  Civ. 
App.  484,  20  S.  W.  851;  Case  v.  Hall.  32  Tex. 
Civ.  App.  214,  73  S.  W.  S35 ;  Seltz  v.  Brewers, 
141  r.  S.  610,  12  Sup.  Ct  46,  35  li.  Ed.  837. 

Appellee  did  not  allege  a  case  of  frauduent 
representation  Inducing  a  contract  occasioned 
by  representation  of  facts  outside  the  pur- 
ported agreements  as  in  Commonwealth  v. 
Bomar,  160  S.  W.  1060.  The  representations 
188  aW.-56 


In  that  case  were  that  the  company  bad 
$200,000  paid  up  capital  in  cash,  when,  in 
fact,  it  had  less  than  $20,000,  thereby  induc- 
ing Bomar  to  subscribe  for  stock.  Or  like 
the  V.  S.  Gypsum  Co.  v.  Shields,  106  S.  W. 
725,  afterwards  affirmed  by  the  Supreme 
Court  To  Induce  the  order  In  that  case,  the 
agent  represented  that  the  government  con- 
tractors would  use  their  products  In  con-, 
structlng  government  buildings  at  Ft  Sam 
Houston.  These  were  representations  of 
facts  outside  the  order,  and  were  not  part 
of  it  but  inducements  to  it  The  agreement 
here  sought  to  be  shown  by  parol  is  part  of 
the  agreement  alleged  not  to  have  been  plac- 
ed In  the  writing,  and  contradicts  the  terms 
of  the  original  contract.  This  we  understand 
is  not  permissible.  The  order,  when  accepted 
by  the  company.  Imports  by  Its  terms  a  com- 
plete and  legal  obligation.  It,  in  fact,  as- 
serts: 

"It  is  understood  that  this  order  constitutes 
the  entire  and  only  agreement  between  the  par- 
ties hereto,  and  any  and  all  verbal  BKreements 
made  with  the  salesmen  or  agents  that  are  not 
written  on  the  order  are  waived  by  the  pur- 
chaser." 

With  this,  stipulation  the  appellee  sent  the 
order  to  the  silo  company,  and  on  the  faith 
of  this  order  the  goods  were  shipped.  To  ad- 
mit the  testimony  to  prove  this  parol  con- 
tract and  add  to  or  vary  the  written  contract 
would  be  to  violate  a  cardinal  rule  of  evi- 
dence when  there  is  no  fraud,  accident  or 
mistake  alleged  in  omitting  the  warranty  so 
to  be  ingrafted.  Thhi  assignment  we  believe, 
should  be  sustained. 

For  the  same  reasons,  we  wUl  sustain  the 
third  and  fourth  assignments. 

[S]  We  also  belleye  under  the  facts  of  this 
case  the  trial  court  should  have  submitted 
the  Bpedal  issues  requested  by  the  appellant 
set  out  under  the  seventh  assignment  of  er- 
ror. It  occurs  to  us,  if  there  was  no  author- 
ity to  make  such  a  warranty  by  the  agent  or 
salesman,  and  If  he  made  it  the  principal 
should  not  be  bound.  Ordinarily  the  war- 
ranty given  by  the  salesman  authorized  to 
sell  may  be  presumed  to  have  been  upon  the 
authority  of  his  principal;  but,  when  it  is 
shown  by  evidence  he  had  no  such  authority 
and  the  declaration  of  the  purchaser,  that 
the  order  constituted  the  entire  agreement 
and  that  all  such  r^resentations,  etc.,  not 
written  In  the  order  are  waived,  we  think  the 
principal  would  not  be  bound  by  such  repre- 
sentations, unless  after  knowledge  thereof 
the  company  ratified  the  warranties  so  made. 

[t]  The  appellant  bank  attacks  the  verdict 
and  Judgment  of  the  trial  court  m  rendering 
a  Judgment  on  the  cross-petition  against  the 
silo  comi>any  for  $600  damages.  The  silo 
company  is  not  appealing.  The  Judgment  so 
rendered  may  be  void,  as  suggested  by  appel- 
lant, for  the  reason  that  the  silo  company 
was  a  nonresident  of  the  state  .  It  may  also 
be  that  the  attachment  upon  an  unliquidated 
demand  would  not  authorize  such  service  as 
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would  support  a  judgment  In  rem  against  the 
proi)erty  seized  under  the  attachment;  but, 
if  so,  it  is  a  matter  about  which  appellant  is 
not  concerned. 

The  tenth  assignment  is  sustained.  We  see 
no  issue  presented  in  the  pleadings  which 
would  render  the  letter  tutroduced,  dated 
January  16,  1914,  admissible.  It  is  simply  a 
refusal  to  pay  the  note  upon  demand  and  con- 
tains a  lot  of  self-serving  declarations. 

[7, 8]  The  trial  court  put  the  burden  of 
proof  on  the  appellant  to  show  a  transfer  to 
it  and  to  show  when  It  was  transferred,  if 
at  all.  The  blank  indorsement  on  the  note 
proves  the  transfer  unless  the  same  is  at- 
tacked as  not  being  genuine  or  as  being 
forged.  The  assignment  of  the  note,  when  no 
such  attack  is  made,  is  regarded  as  fully 
proved.  In  other  words,  as  to  the  indorse- 
ment non  est  factum,  In  effect,  must  be  plead- 
ed. Article  588,  Revised  Civil  Statutes; 
Schaner  v.  Beltel,  92  Tex.  601,  60  S.  W.  931. 
The  appellant  was  required  to  show  only 
that  it  purchased  the  note  before  maturity. 
The  charge  of  the  court  imposed  the  burden 
on  appellants  to  establish  the  fifth  and  sixth 
special  Issues  first  above  set  out.  The  law 
presumes  the  indorsement  was  made  before 
maturity,  when  the  indorsement  does  not 
show  otherwise,  and  the  holder  of  a  note  in- 
dorsed is  presumed  to  be  the  owner  unless 
the  Indorsemoit  is  denied  under  oath  or  at- 
tacked under  oath.  This  charge  is  not  ob- 
jected to  by  the  appellant,  but  we  thought  it 
proper,  inasmuch  as  the  case  is  to  be  reserv- 
ed, to  refer  to  the  matter.  We  call  attention 
to  the  case  of  Daniel  v.  Spaeth,  168  S.  W. 
609,  where  this  court  expressed  its  views 
upon  the  matters  last  above  mentioned. 

The  case  vrtll  be  reversed  and  remanded  as 
to  appellant,  exc^t  that  part  of  the  judgment 
against  the  silo  company,  wbidi  Is  not  ap- 
pealing In  this  case. 


DAWSON   et   al.   v.    GROESBEECK. 
(No.  636.) 

(Court  ot  Civil  Appeals  of  Texas.    EI  Paso. 
Feb.  24,  1916.) 

Advebse  Possession  ®=>27— Evidenok— StTi<- 

WCIENCT. 

In  an  action  of  treapasg  to  try  title,  evi- 
dence held  to  sustain  the  findings  that  the  pred- 
ecessor in  interest  of  the  plaintiff  had  occupied 
the  land  in  question  for  more  than  the  statutory 
period  for  grazing  purposes. 

\V.d.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  §§  121,  122,  652,  664,  684; 
Dec.  Dig.  <S=27.] 

Appeal  from  District  Court,  Jeff  Davis 
County ;  W.  C.  Douglas,  Judge. 

Action  by  J.  N.  Groesbeeck  against  the  un- 
known heirs  of  J.  C.  French  and  another,  and 
S.  S.  Dawson  and  others  intervrae.  From  a 
Judgment  for  plaintiff,  the  interveners  appeal. 
Affirmed. 


J.  R.  Hill,  of  Ft  Davis,  for  appdlanta.  J. 
D.  Martin,  of  Alpine,  for  appellee. 

HARPER,  C.  J.  J.  N.  Groesbeedc  institnt 
ed  this  suit  as  plaintiff  against  the  nnknows 
heirs  of  J.  C.  French,  deceased,  and  the  un- 
known heirs  of  James  Dawson,  deceased,  is 
trespass  to  try  title  to  the  lands  deacribed  in 
the  petitiiHi.  The  unknown  heirs  were  dted 
by  publication.  An  attorney  was  appolntej 
to  represent  them.  Afterwards  appellants  ii' 
tervened  as  defendants,  pleaded  their  title 
specially ;  that  Mrs.  P.  H.  Groesbeeck,  as  ex- 
ecutrix of  the  last  wUl  of  J.  B.  Groesbeect 
deceased,  joined  in  a  deed  wltb  John  C. 
French  in  which  they  conveyed  the  land  here- 
in sued  tor  to  one  James  Dawson,  who  *»s 
alleged  to  be  the  father  of  the  Intervaiers. 
The  case  was  tried  by  the  court  without  a 
jury,  and  judgment  was  entered  in  favor  of 
plaintiff  against  defendants  cited  by  pnbUcs 
tlon,  and  also  against  Interveners. 

The  appellants,  by  two  assignments,  attad: 
the  findings  of  fact  and  law  upon  the  groand 
that  the  findings  as  to  limitation  are  not  sop- 
ported  by  the  evidence,  but  are  agaln^  the 
weight  and  preponderance  of  it 

"Findings  of  Fact 

"(1)  Surveys  31  and  32  (the  two  X&Uat 
tracts  of  land  herein  sued  for)  were  patenUii 
to  John  D.  Groesbeeck  and  John  C.  French  os- 
der  date  of  January  19,  1859. 

"(2)  John  D.  Groesbeeck  died  October  ll 
1866,  leaving  a  will  under  which  his  widow 
(Phoebe  H.  Groesbeeck)  was  made  indepeodsui 
executrix.  His  widow  was  bequeathed  his  ta- 
tate  in  trust  for  bis  three  children,  John  N_ 
Henry  S.,  aiTd  Charles  F.  Groesbeeck.  Uenir 
S.  Groesbeeck  died  in  1899,  intestate,  onmai- 
ried.  and  without  issue. 

"0)  On  February  24,  1859,  Phoebe  H.  Groes- 
beeck, as  executrix  of  the  estate  of  John  D. 
Groesbeeck,  deceased,  and  John  C.  French,  con- 
veyed said  surveys  31  and  32  to  James  Das- 
sou.  No  possession  was  ever  taken  by  au; 
one  claiming  under  said  deed,  and  no  tsxes 
were  ever  paid  by  the  grantee  or  any  one  claim- 
ing under  him,  and  it  does  not  appear  that  ua 
claim  was  ever  asserted  thereunder. 

"(4)  Under  date  of  January  12,  1884,  Mn. 
Phoebe  H.  Groesbeeck,  in  her  own  right  and  u 
independent  executrix  of  the  Estate  of  John  0. 
Groesbeeck,  deceased,  conveyed  said  surveys  31 
and  32  to  Chas.  F.  Groesbeeck  by  deed  whidi 
was  forthwith  placed  of  record. 

"(5)  Chas.  FT  Groesbeeck  married  in  Miy. 
1884,  and  died  intestate  in  July,  1884,  leavio; 
no  children  or  their  descendants,  but  survived 
by  his  widow,  Mollie  W.  Groesbeeck. 

"(6)  On  March  30,  1893,  Mrs.  Mollie  W. 
Groesbeeck  (widow)  made  a  general  power  of 
attorney  to  Gregg  &  Young. 

'■(7)  On  June  30.  1893,  Gregg  &  Young,  «i 
attorneys  in  fact  or  Mollie  W.  Groesbeeck  con- 
veyed said  surveys  31  and  32  to  Mrs.  Phcrbe 
H.  Groesbeeck  by  deed  which  was  forthwith 
placed  of  record. 

"(8)  On  December  16,  1893,  Mrs.  Phoebe  H. 
Groesbeeck  made  a  written  leaae  for  five  yea:^ 
expiring  December  16,  1898,  of  said  two  trs'tj 
to  Jesse  W.  Merrill  Said  lease  was  duly  re- 
corded, and  said  Merrill  used  said  lands  contiii- 
uously  under  said  lease  until  its  expiratioa.  «nd 
afterwards  under  renewals  of  said  lease  until 
1905,  when  Merrill  transferred  his  said  lease- 
hold to  George  McGuire.     Said  lands  were  so 
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lued  by  said  MerrlU  for  grazing  cattle  in  con- 
nection, with  certain  other  lands  owned  by 
Merrill,  all  situated  in  an  inclosure  exclusively 
controlled  by  Merrill,  and  known  as  Ais  rancti. 
Said  ranch  was  in  Limpia  Canyon,  and  consist- 
ed of  seven  to  ten  sections  of  lana  inclosed  by 
a  fence  niton  the  east  and  soutfi,  precipitous 
mountains  upon  the  north  and  west  forming 
reasonably  effective  natural  barriers,  but  over 
which  cattle  did  at  times  get  ouf.  of  said  inclo- 
sure as  often  and  as  frequently  as  through  the 
fence. 

"(9)  George  McGuire  in  1906  bought  out  said 
Jesse  Merrill  ranch,  and  continued  to  hold  said 
surveys  31  and  32  under  lease  from  the  Groes:- 
beecks  until  1913,  making  the  same  character 
of  use  of  said  lands  and  having  the  same  sort  of 
inclosare  as  aforesaid. 

"(10)  Taxes  were  regularly  paid  by  the  Groes- 
beecks  upon  said  lands  as  they  accrued. 

"(11)  Mrs.  Phoebe  H.  Groesbeeck  died  July 
24,  1901,  leaving  a  will  under  which  John  N. 
Groesbeeck  was  sole  legatee  and  devisee  of  her 
estate." 

Based  npon  foregoing  flndlngs,  the  court 
concluded  that  plaintiffs  bad  title  under  tbe 
five-year  statute  of  limitation. 

The  testimony  of  witness  Merrill  as  to  the 
character  of  plalntHTB  possession  Is  uncon- 
tradicted.   In  sobstanoe,  it  Is  us  follows: 

"My  name  is  J.  W.  MerriU.  I  have  lived  in 
Jeff  Davis  county  since  1883.  I  am  acquainted 
with  surveys  31  and  32  lying  in  Limpia  Can- 
yon. I  have  known  these  surveys  for  about 
JO  years.  I  used  to  live — had  a  little  ranch 
house  and  kept  cattle  there  between  those  sur- 
veys Na  76  in  Limpia  Canyon.  I  located  there 
in  1887  or  1888.  No  one  was  living  on  either 
c^  the  surveys  when  I  first  knew  rliem.  I  am 
the  J.  W.  Merrill  who  signed  the  contract  of 
lease  between  J.  W.  Merrill  and  Mrs.  P.  H. 
Groesbeeck  and  dated  December  21,  1893.  Aft- 
er the  execution  of  the  lease  I  grazed  cattle  on 
the  two  quarter  sections.  I  was  already  in  pos- 
session of  them.  I  didn't  know  who  owned 
them  for  a  long  time,  iih  house  was  located 
right  between  tlie  two.  It  wasn't  more  than 
200  yards  from  the  northwest  comer  of  that 
survey.  After  I  leased  these  quarter  si^ctions, 
I  Just  let  my  cattle  graze  on  them ;  thr  lower 
survey  I  had  a  watering  place.  There  wnre  two 
little  springs  in  the  south  side  of  the  canyon, 
but  the^y  gave  so  little  water  that  I  developed 
water  in  the  creek  bed.  There  was  a  deep 
-wash,  perhaps  7  or  8  feet  deep  and  20  or  30  feet 
wide,  and  the  water  passing  down  had  washed 
that  out,  and  there  was  water  right  at  the  sur- 
face in  the  bottom  of  that  httle  gulch,  and  I 
-walled  that  two  sides,  a  place  about  perhaps 
20  feet  square.  I  walled  the  three  sides  and 
let  the  cattle  in,  dug  down  in  against  the  wall, 
and  set  a  trough  inside,  and  kept  that  up  as 
long  as  I  owned  the  ranch.  I  must  have  kept 
that  up  there  for  15  years.  It  was  a  watering 
place  for  my  cattle  that  I  owned.  I  kept  that 
watering  place  and  grazed  cattle  on  that  land 
as  long  as  I  had  the  lease  and  as  long  as  I  own- 
ed the  lands  in  the  canyon  there  until  the  time 
I  sold  to  McGuire;  I  think  it  was  in  1905. 
At  one  time  there  was  a  corral  on  the  other  sec- 
tion built  of  cedar  poles  for  the  purpose  of 
branding  cows.  Yes;  those  two  sections  were 
enclosed  by  an  enclosure.  There  was  no  fence 
on  the  line  or  near  the  line  of  those  surveys, 
but  there  was  a  fence  on  the  east  and  south,  a 
wire  fence  and  mountain,  high  barriers  on  the 
north  and  west  The  string  of  fence  on  the 
south  never  has  been  removed;  I  mean  it  has 
never  t>een  taken  away.  The  position  of  it  has 
been  changed  a  little,  but  it  is  there  yet,  not  ex- 
actly where  it  was,  but  almost  'That  string 
of  fence  was  2  or  3  miles  long ;   it  was  a  three- 


wire  fence  and  cedar  posts.  On  the  east  there 
was  about  tbe  same  kind  of  fence,  perhaps  four 
wires  most  of  the  way.  'The  end  of  the  fences 
joined  to  mountain  bluffs,  abrupt  mountain, 
steep  mountains,  and  the  object  of  joining  onto 
these  mountain  bluffs  was  to  avoid  further  fenc- 
ing. It  wasn't  considered  necessary.  In  an- 
swer to  your  question  as  to  whether  that  bar- 
rier was  sufficient  to  turn  cattle,  I  will  say 
that  there  were  places  on  that  mountain  where 
cattle  could  go  over,  but  they  didn't  pass  over 
the  mountains  certainly  any  more  than  they  did 
through  the  wire  fence.  I  considered  it  a  suffi- 
cient barrier  to  keep  cattle  in  and  out,  although 
cattle  would  pass  over.  I  considered  it  a  suf- 
ficient fence,  although  it  was  possible  for  cattle 
to  pass  over,  and  cattle  did  at  times  pass  over 
just  as  they  would  pass  over  or  through  a  wire 
fence.  The  east  fence  was  between  a  mile  and 
two  miles  east  of  the  lower  section,  and  the 
south  fence  was  something  like  the  same  dis- 
tance south  of  the  two.  Yes,  sir:  that  fence 
was  there  during  the  entire  time  I  had  posses- 
sion. Those  surveys  31  and  32  were  inclosed 
the  same  way  all  the  time  that  I  had  posses- 
sion ;  that  is,  by  this  wire  fence  on  the  south 
and  east  and  the  motmtains  on  the  north  and 
west" 

We  are  of  opinion  that  this  evidence  is  suf- 
ficient to  support  tbe  Undlngs  o£  fact  and  con- 
clusions of  law  filed  by  the  trial  court  The 
assignments  must  therefore  be  overruled,  and 
cause  affirmed ;  and  it  Is  so  ordered.  Appel 
V.  CUUdreas,  53  Tex.  Civ.  App.  607,  116  S.  W. 
130;  Dunn  v.  Taylor,  107  S.  W.  953;  Id.,  102 
Tex.  80,  113  S.  W.  266;  Alley  v.  Bailey,  47 
S.  W.  821 ;  Parker  v.  Newberry,  83  Tex.  432, 
18  S.  -W.  815. 

Afilrmed. 


YOUNG  MEWS  CHRISTIAN  ASS'N  r. 
JASSB  et  aL     (No.  6007.)* 

(Court  of  Civil  Appeals  of  Texas.     Galveston. 

Oct  24,  1912.     Rehearing  Denied 

Feb.  10,  1916.) 

1.  JtrDOlfENT  «=»256— VBaiDICT— Validitt. 

In  an  action  against  two  defendants,  each 
of  whom  sought  amrmative  relief  against  the 
other,  by  way  of  contribution  as  joint  tort- 
feasors, where  the  verdict  was  in  favor  of  plain- 
tiff against  one  defendant,  and  for  the  other  de- 
fendant judgment  was  properly  rendered  there- 
on for  the  plaintiff  against  the  first  defendant 
and  for  the  second  defendant  decreeing  fur- 
ther that  neither  defendant  should  take  anything 
under  his  cross-petition  against  the  other  de- 
fendant 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  ii  449,  450;   Dec.  Dig.  «=>256.] 

2.  Appeai  and  Ebbob  $=31003  —  Kevmw  — 
Vkbdict— Evidence. 

Where  the  evidence  in  an  action  for  injuries 
received  by  a  pedestrian  in  falling  into  a  coal- 
hole justified  the  conclusion  that  the  covering 
thereon  was  defectively  constructed,  it  could  not 
be  said  that  the  verdict  against  the  property 
owner  was  against  the  preponderance  of  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i{  3938-8943 ;  Dec.  Dig.  <S=5> 
1003.1 

3.  iwDminTT  4=>13(1)— Stbkbts  —  Obstbtjo- 

TIONS— LlABILirr. 

Where  a  property  owner  maintained  a  cooi 
hole  in  the  sidewalk  which  was  dangerous,  un- 
less the  cover  was  placed  in  a  certain  position. 
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and  he  instructed  one  delivering  coal  to  replace 
the  cover  in  that  position,  and  he  failed  to  do 
BO,  the  property  owner  could  recover  from  the 
active  tort-reasor  the  amount  recovered  by  the 
injnred  party  from  the  owner,  who  was  a  mere 
passive  tort-feasor. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent.  Dig.  ii  29,  30,  33,  34;    Dec.  Dig.  «=» 

4.  MUNIOIPAL  COBPOBATIONfl  ®=»822— STREETS 

—  OBSTBUCTIONB  —  LlABIUTY  —  CONTKIBU- 

TION— Instbuctionb. 

Instruction  in  action  for  personal  injuries 
by  falline  in  coalhole  negligently  closed,  held  not 
affirmative  error  where  it  correctly  stated  cer- 
tain conditions  under  wliich  one  defendant  might 
recover  from  the  other  as  a  joint  tort-feasor,  but 
did  not  state  that  they  were  the  only  conditions. 

[Ed.  Note. — For  other  cases,  see  Manicipal 
Corporations,  Cent  Dig.  S§  175S-1762;  Dec. 
Dig.  «=»822.] 

5.  MUNICIPAI,      COBPORATIONB      «=>821(19)    — 

JoiXT  Tobt-Peasobs— Instbuotions— Pbox- 

iMATK  Cause. 

Plaintiff  was  injured  by  falling  into  a  coal- 
bole  in  the  walk  abutting  defendant  association's 
property.  In  his  action  the  association  contend- 
ed  that  the  cause  of  the  injury  was  the  negli- 
gent replacinfi:  of  the  cover  by  defendant  coal 
company's  driver  after  delivering  a  load,  con- 
trary to  instructions  of  the  association.  Meld, 
that  if  the  injury  resulted  from  negligent  re- 
placing of  the  cover  by  the  driver,  such  act  was 
the  proximate  cause  of  the  injut7,  and  it  was 
ecror  to  submit  each  qneBtion  to  the  jury  as  an 
issiie  of  fact. 

[Ed.  Note.— Eor  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1T53 ;  Dec,  Dig.  «=» 

821(19).] 

6.  Tbial  <g=»228(3)— Inbtbtjotions— Pabtiou- 

LAB  WOBDS. 

Error  cannot  be  predicated  on  the  use  by 
the  court  in  au  instruction  of  the  word  "slipped, 
instead  of  the  word  "tilted,"  as  used  In  the  peti- 
tion, where  the  evidence  on  the  nature  of  the 
injury  was  clear,  and  no  prejudice  could  have 
resulted. 

[Eld.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  512;  Dec.  Dig.  <S=5»228(3).] 

7.  MUNioiFAi.  Gobfobations  ®=»S22— Stbeetb 

—  OB8TRO0TI0N8  —  LlABIUTY  —  COWTEIBtT- 
TION — iNBTRTJCnORS. 

In  an  action  for  injury  to  a  pedestrian  from 
falling  into  a  coalhole,  error  cannot  be  predicat- 
ed on  the  giving  of  an  instruction  submitting  the 
issue  as  to  whether  the  crossbar  designed  to 
bold  the  lid  in  place,  was  in  place,  where  the  ev- 
idence thereon  was  controverted. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1768-1762;  Dec 
Dig.  «=>822.] 

8.  Afpkal  and  Ebbob  ^=»1033  —  Review  — 
Harulebs  Ebbob  —  Ebbob  Favobablk  to 
Appellant. 

A  party  cannot  complain  of  an  instruction 
submitting  an  issue  to  tile  jury  on  which  the 
evidence  against  him  was  undisputed,  the  in- 
struction being  more  favorable  to  him  than  the 
evidence  warranted. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig,  SL4052-4062;  Dec.  Dig.  «S=> 
1033;  Trial,  Cent  Dig.  §  587.] 

9.  Municipal  Oobpobatioks  $=9817— Stbeeis 
— Injubieb— Pkesumptions. 

Where  a  property  owner  is  negligent  in 
failing  to  maintain  a  coalhole  properly,  he  must 
be  presumed  to  have  anticipated  any  injnriee  to 


gedestrians,  such;  as  broken  limbs,  reorived  ii 
tiling  into  the  hole. 

[Ed.  Note. — For  other  cases,  see  Mnnid?tl 
Corporations,  Cent  Dig.  1 1725  ;  Dec.  Dig.  C=» 

10.  Daicaoes  ^s>130  — Pebsorai.  IiinTKiEa- 
Excessivb  Dahages. 

Where  plaintiff,  40  years  of  age,  had  b«i 
a  bookkeeper  for  over  15  years,  although  he  hii 
been  out  of  work  8  months  prior  to  hia  injurj, 
in  which  he  received  a  compound,  comminat'^ 
fracture  of  both  bones  of  the  leg  Just  above  tiit 
ankle,  and  was  in  the  hospital  for  3  months,  xod 
under  the  doctor's  care  for  6  montha,  and  had  to 
use  crutches  for  a  long  time,  and  at  the  net 
of  the  trial  used  a  stick,  and  his  broken  Ir^  k?^ 
1%  inches  shorter  than  tlie  other,  and  the  :  { 
was  very  much  weakened  and  stiffened,  a  juo^- 
ment  of  $8,000  was  not  excessive. 

[Ed.  Note. — For  other  cases,  see  Damasp* 
Cent  Dig.  SS  357-367,  370;   Dec  I>i«.  <£=i:!'.'.l 

11.  Tbial  «=>133(2)— Cure  of  BsBosa. 

Although  plaintiffs  counsel  made  improrr 
remarks,  the  error  in  admitting  them  was  cnnti 
where  oh  request  the  court  inatracted  the  jurj 
not  to  consider  them. 

[Ed.  Note.— For  other  casec,  see  TriaL  Cent 
Dig.  §  316;  Dec  Dig.  «=»133(2).] 

12.  Apfbai.  and  EiBbob  4s»1173 — Rxvebsal- 

When  Nbcessabt. 

Although  a  judgment  must  be  reversed  as  to 
the  several  liabilities  of  the  defendants  to  eadi 
other,  that  does  not  require  that  it  also  be  re- 
versed as  to  the  liability  of  one  of  them  to  tit 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §i  45e2-i572.  4«56 ;  Dec  Dig. 
«=»U73.] 

Reese,  J.,  dissenting  in  part 

Error  from  District  Court,  Harrla  Ooontj'; 
J.  A.  Read,  Special  Judge. 

Action  by  Fred  Jasse  against  tbe  Xodh; 
Men's  Christian  Association,  a  corporation, 
and  another,  wherein  each  defendant  filed  t 
cross-petition  against  tbe  ottier.  Jadgment 
for  plaintiff  against  tbe  Association,  and 
against  plaintiff  as  to  defendant  A.  T.  Lucas, 
and  against  the  defendants  on  their  cross- 
petitions,  and  tbe  Association  brings  error. 
Reversed   and  remanded  in  part. 

Hutcheson  &  Hutcheson,  of  Houston,  for 
plaintiff  in  error.  Flstier,  Sears  &  Canipl«U 
and  J.  W.  Parker,  all  of  Houston,  for  de- 
fendant In  error  Jasse.  Thos.  H.  Stone  and 
W.  J.  Howard,  both  of  Houston,  for  defend- 
ant In  error  liucaa 

REESE,  J.  Fred  Jasse  Instituted  this  ac- 
tion In  the  district  court  against  tbe  Tonus 
Men's  Christian  Association,  a  corporation, 
and  A.  T.  Lucas,  to  recover  damages  for  per- 
sonal injuries  occasioned  by  reason  of  his 
stepping  upon  the  lid  or  covering  In  an  oren- 
lug  in  the  sidewalk  which  was  alleged  to 
have  been,  through  the  negligence  of  de- 
fendants, left  In  an  Insecure  condition,  oa 
account  of  which  it  tUted  up  on  one  side 
when  he  stepped  upon  It,  causing  his  1*S 
and  part  of  his  body  to  fall  into  tbe  hole, 
breaking  his  leg  and  otherwise  injuring  him. 
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Both  parties  denied  generally  the  allegations 
of  the  petition,  denied  the  charges  of  negll* 
gence,  and  pleaded  contributory  negligence 
on  the  part  of  plaintiff,  and  each  defendant 
pleaded  over  against  the  other  for  such 
amount  as  might  be  recovered  by  the  plaintiff 
against  such  defendant  The  case  was  tried 
with  the  assistance  of  a  Jury,  resulting  In  a 
verdict  In  favor  of  the  plaintiff  against  the 
Tonng  Men's  Christian  Association  for  $8,- 
000,  and  against  the  dalm  of  plaintiff  against 
Lucas,  but  not  finding  specially  as  to  the 
claim  of  the  Association  against  Lucas.  Up- 
on this  verdict  Judgment  was  rendered  in 
favor  of  the  plaintiff  against  the  Association 
for  the  amount  of  the  verdict,  and  against 
the  plaintiff  and  the  Association  as  to  their 
respective  demands  against  Lucas.  The 
Tonng  Men's  Christian  Association  brings 
the  case  to  this  court  on  writ  of  error  as 
against  both  of  the  other  parties.  In  speak- 
ing of  the  parties  we  will  use  the  terms 
appellant  and  appellee,  and  the  Association 
instead  of  the  full  name  of  Young  Men's 
Christian  Association. 

The  Assodatlon  Is  the  owner  of  a  build- 
ing located  on  the  comer  of  Fannin  street 
and  McKinney  avenue  In  the  city  of  Houston, 
the  building  on  the  two  sides  extending  to 
the  edge  of  the  sidewallc  or  street  In  the 
sidewalk,  on  the  McKinney  avenve  side  of 
the  building,  there  is  a  circular  hole  about 
2  feet  in  diameter,  placed  for  the  purpose  of 
delivering  coal  Into  the  basement  of  the 
building,  which  at  this  point  extends  under 
the  sidewalk.  This  hole  has  a  circular  Iron 
ilm,  flush  with  the  surface  of  the  sidewalk, 
with  a  flange  about  one-half  inch  wide  on 
its  Inner  surface,  upon  which  rests  an  iron 
top  or  lid,  which,  when  properly  in  place, 
Is  also  flush  with  the  surface  of  the  sidewalk. 
An  iron  rod  extende  through  the  center  of 
this  lid  Into  the  excavation  below  where 
there  Is  some  sort  of  contrivance,  the  exact 
nature  of  which  is  not  explained  clearly  to 
us  so  that  we  can  describe  It  but  it  Is  so 
contrived  that  when  this  lid  is  on,  by  means 
of  this  contrivance  fastening  to  the  Iron  rod 
through  the  Ud,  the  rod  can  be  so  fastened  be- 
low as  to  securely  hold  the  lid  in  place,  and 
also  prevent  any  one  from  removing  It  from 
the  outside. 

On  the  10th  day  of  December,  1008,  ap- 
jfell66  Jasae,  accompanied  by  his  wife,  was 
walking  along  McKinney  avenue,  and  when 
they  arrived  at  this  hole  in  the  sidewalk 
Jasse  stepped  upon  the  Ud  over  the  hole, 
when  the  same  tilted,  and  by  reason  thereof 
the  leg  and  pert  of  the  body  of  Jasse  went 
into  the  hole,  breaking  his  leg  and  inflicting 
npon  blm  other  Injuries.  The  appellee  was 
In  the  exercise  of  due  care  at  the  time. 

On  the  day  of  the  accident  Lucas  was  en- 
gaged In  delivering  a  carload  of  coal  to  the 
Association,  having  three  drays,  driven  by 
Will  Mayfleld,  Dan  Dunlavy,  and  another 
man  named  Will,  whose  surname  la  not 
■hown.  d«ins  the  work  at  delivery.    These 


men  werie  directed  by  those  In  diarge  oit"the 
building  when  a  load  had  been  delivered  to 
replace  the  lid  and  to  notify  appellant's  engi- 
neer of  that  fact  in  order  that  he  might  see 
that  the  lid  was  properly  replaced  and  se- 
cured tn  the  hole,  and  to  get  his  ticket  show- 
ing such  delivery. 

The  sharply  contested  issue  in  the  case 
was  whether  the  driver  who  delivered  the 
last  load  preceding  the  Injury  to  Jasse  had 
performed  this  duty.  It  was  conceded  that 
the  fastening  spoken  of  underneath  the  Ud 
had  not  been  made,  and  that  if  the  Ud  had 
been  thus  secured  It  would  have  been  im- 
possible for  the  accident  to  happen.  It  is  ap- 
pellant's contention  that  this  driver  in  re- 
placing the  lid  negligently  failed  to  place  It 
squarely  in  the  hole  and  on  the  inside  flange, 
but  left  one  side  of  it  on  the  rim  of  the  hole 
so  that  it  would  easily  tilt  if  stepped  upon, 
and  that  this  was  the  proximate  and  active 
cause  of  the  accident  Lucas'  contention, 
on  the  contrary,  is  that  this  driver  replaced 
the  Ud  carefully  in  the  hole  and  notified  the 
engineer  and  got  his  ticket.  To  support  its 
contention  appellant  contended  that  if  the 
lid  had  been  placed  squarely  in  the  bole  It 
would  have  been  Impossible  for  It  to  have 
tilted  as  it  did.  Appellees  denied  this  con- 
tention, and  evidence  was  Introduced  of  ex- 
periments made  after  the  accident  Appel- 
lant on  this  appeal  Insists  that  the  result 
of  these  experiments  Conclusively  supports 
its  contention.  Our  conclusion  Is  that  there 
was  sufficient  evidence  to  support  the  finding 
of  the  jury  that  the  driver  of  Lucas  was 
not  negligent  in  the  matter. 

We  further  find  that  regardless  of  wheth- 
er or  not  the  servants  of  Lucas  were  neg- 
ligent in  this  respect,  as  charged  by  appel- 
lant, the  appellant,  as  owner  of  the  premises, 
was  negligent  In  failing  to  keep  the  side- 
walk In  a  reasonably  safe  condition,  and 
this  negligence  was  a  proximate  cause  of  ap- 
pellee's Injury.  We  also  find  that  Jasse  was 
Injured  substantially  as  charged  in  the  peti- 
tion, and  that  his  Injuries  are  of  such  char- 
acter as  to  justify  the  verdict  as  to  the 
amount  of  damages  sustained  by  him. 

Four  issues  were  presented  by  tlie  plead- 
ings: First,  as  to  plalntUTs  right  to  recover 
against  appellant;  second,  his  right  to  re- 
cover against  Lucas;  third,  Lucas'  right  to 
recover  over  against  appellant;  and,  fourth, 
appellant's  right  to  recover  over  against  Lucas. 
The  court  instructed  the  jury  as  to  the  form 
In  which  the  verdict  should  be  returned  to 
meet  the  different  findings,  instructing  the 
jury  that  if  they  found  a  verdict  In  favor 
of  plaintiff  against  only  the  defendant  As- 
sociation, and  against  plaintiff  as  to  the  de- 
fendant Lucas,  the  verdict  should  be  as  fol- 
lows: 

"We,  the  jury,  find  for  the  plaintiff  against  the 
defendaDt  Young  Men's  Christian  Association, 
and  assess  the  damages  in  the  sum  of dol- 
lars. And  WG  find  against  the  plaintiff  in  fa- 
vor of  the  defendant  LacaB.'' 
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[1]  l%e  verdict  returned  followed  this  form 
and  did  not  apeciflcally  pass  upon  the  issue 
as  to  the  liability  ot  Lucas  to  appellant 
The  Judgment  followed  the  verdict,  and  fur- 
ther adjudged  that  appellant  and  Lucas  take 
nothing  as  to  their  respective  demands  upon 
each  other.  By  the  first  assignment  of  error 
appellant  complains  that  the  verdict  did  not 
dispose  of  these  Issues,  that  the  Judgment 
could  not  go  beyond  the  verdict,  and  that 
this  issue  as  to  appellant's  right  to  recover 
over  against  Lucas  not  having  been  pr(^>erly 
disposed  of,  the  Judgment  is  not  final.  We 
conclude  that  as  the  case  was  presented  by 
the  pleadings  and  evidence,  the  finding  In 
favor  of  Lucas,  as  to  the  claim  of  the  plain- 
tiff, necessarily  involved  and  carried  with  it 
a  finding  that  Lucas  was  not  guilty  of  any 
negligence  proximately  causing  or  contribu- 
ting to  the  accident,  the  necessary  result  of 
which  finding  was  that  he  was  not  liable  to 
appellant  It  would  have  been  logically  Im- 
possible for  Lucas  to  have  been  liable  to  ap- 
pellant, such  liability  based  upon  his  negli- 
gence, and  not  liable  to  the  plaintiff,  Jasse, 
such  nonliability '  being  based  upon  his  not 
being  guilty  of  negligence  as  a  proximate 
cause  of  the  injury  as  found  by  the  Jury.  So 
the  finding  in  favor  of  Lucas  as  against 
plaintiff's  claim  necessarily  was  a  finding  in 
favor  of  Lucas  aa  to  the  claim  of  appellant 
In  directing  the  form  of  the  verdict  the  court 
evidently  took  this  view,  and  the  Jury  was 
not  directed  as  to  the  form  of  a  verdict  cov- 
ering the  claim  of  appellant  against  Lucas, 
If  they  found  In  his  favor  as  against  the 
claim  of  the  plaintiff,  Jasse.  No  charge  was 
requested  by  appellant  as  to  this.  We  are  of 
the  oplQion  that  there  can  be  no  difficulty  in 
determining  from  the  verdict  as  returned,  in 
view  of  the  issues  presented  by  the  pleadings 
and  evidence,  that  the  Jury  found  against  the 
claim  of  appellant  against  Lucas.  The  ver- 
dict supports  the  judgment.  The  assignment 
is  overruled.  Burton  v.  Anderson,  1  Tex.  93 ; 
Burton  v.  Bondles,  2  Tex.  204;  Mays  v. 
Lewis,  4  Tex.  45;  Horton  v.  Reynolds,  8  Tex. 
294 ;  Smith  v.  Johnson,  8  Tex.  424 ;  Railway 
V.  James,  73  Tex.  18, 10  S.  W.  744, 15  Am.  St 
Rep.  743. 

[2]  The  second  assignment  of  error  assails 
the  verdict  and  Judgment  on  the  ground  that 
the  verdict  Is  against  "the  great  preponder- 
ance" of  the  evidence  in  finding  against  ap- 
pellant and  not  finding  for  appellant  against 
defendant  Lucas,  because  the  evidence  affirm- 
atively shows  in  the  way  and  manner  In 
which  tha  accident  occurred  that  the  Injury 
must  have  occurred  from  the  failure  of  Lucas 
to  properly  replace  the  lid  or  cover,  and  that 
the  Injury  could  not  have  occurred  had  the 
cover  been  properly  replaced.  We  will  not 
undertake  in  this  opinion  to  set  out  the  evi- 
dence or  the  issue.  Our  findings  of  fact 
sufficiently  show  our  conclusions.  There  was 
evidence  which  tended  to  show  that  on  ac- 
count of  inherent  defects  In  the  covering  of 
the  hole  it  was  not  safe  and  aecure  agalnat 


such  accldoits  as  this,  even  when  properly 
placed  in  the  hole.  We  have  carefully  ex- 
amined the  testimony  of  the  witnesses  who 
made  the  experiments  referred  to,  and  which 
is  relied  upon.  In  connection  with  other  tee 
tlmony,  conclusively  to  rebut  the  positive  tes- 
timony of  Lucas'  driver,  Mayfield,  that  he 
was  the  driver  who  delivered  the  last  load 
of  coal,  and  that  he  carefully  replaced  the 
lid  and  notified  the  engineer,  by  showing  by 
the  physical  facts  that  this  could  not  be  true, 
and  that  It  would  have  been  impossible  for 
the  lid  to  be  made  to  tilt  by  some  one  step- 
ping upon  it,  as  Jasse  did.  If  it  had  been  thus 
securely  replaced.  The  te8tlm<H)y  does  not 
produce  this  Impression  on  us,  but  on  the 
contrary,  some  of  the  testimony  authorizes 
the  conclusion  that  the  opening  and  lid  were 
defectively  constructed,  and  in  certain  posi- 
tion of  the  lid  with  reference  to  the  hole  it 
was  unsafe  and  could  be  made  to  tilt  when 
stepped  upon.  It  is  sufficient  to  say.  In  an- 
swer to  the  assignment,  that  the  finding  of 
the  Jury  that  the  servant  of  Lucas  was  not 
guil^  of  negligence  proximately  causing  or 
contributing  to  the  Injury,  and  hence  that 
Lucas  is  not  liable  to  the  appellant  is  suffi- 
ciently supported  by  the  evidence;  that  Is, 
that  it  is  not  so  against  the  preponderance 
of  the  evidence  as  to  authorize  this  court  to 
set  It  asldfc  T^e  assignment  Is  overruled. 
This  disposes  also  of  the  third  assignment  of 
error,  which  is  also  overruled. 

The  requested  charge  referred  to  In  the 
fourth  assignment  of  error  related  solely  to 
the  issue  of  the  liability  of  Lucas  to  appel- 
lant It  was  properly  refused.  The  basis  of 
the  charge  is  that  the  uncontroverted  proof 
shows  that  Jasse  "stepped  cm  the  cover  at 
such  a  place  and  In  such  a  way  and  manner 
that  If  the  cover  had  been  placed  within  the 
ilm  it  could  not  have  been  displaced."  This, 
we  think,  is  not  true.  The  charge  otherwise 
was  misleading  and  confusing.  The  assign- 
ment is  overruled. 

[9]  In  its  petition  against  Lncas  appelant 
alleged  that  it  had  given  to  Lucas,  his  serv- 
ants and  agents.  Instructions  that  in  deliver- 
ing coal  to  the  appellant  they  should  not  de- 
liver any  load  of  coal  without  advising  the 
engineer  in  charge,  and  should  in  no  event  re- 
move the  cover  from  the  hole,  and  that  in 
every  instance,  after  a  load  of  coal  had  been 
delivered,  they  should  replace  the  cover  se- 
curely back  on  the  hole  before  driving  away. 
In  submitting  the  issue  of  the  liability  of 
Lucas  to  appellant,  the  court  gave  the  fol- 
lowing charge,  which  Is  paragraph  6  of  the 
general  charge: 

"If  yon  find  for  plaintiff  against  both  defend- 
ants, then  you  are  instructed  that  if  you  belie\« 
from  the  evidence  that,  substantially  as  allegetl 
by  defendant  AssociatioD,  it  had  given  to  said 
Lucas,  bis  servant  or  agents,  instructions  that  in 
ddlvering  coal  to  said  As.sociatioD,  they  should 
not  deliver  any  load  of  coal  to  the  building  with- 
out advising  the  engineer  or  fireman  in  charge  uf 
said  Association's  engines,  and  should,  in  no 
event,  remove  the  cover  from  said  manbide.  and 
that  in  every  iastanoe,  after  a  load  of  coal  had 
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been  delivered  they  shonid  replace  the  cover  se- 
curely back  on  the  bole,  before  the  driver  bad 
driven  away;  and  if  yon  believe  from  the  evi- 
dence that,  just  prior  to  plaiut^'a  injury,  the 
servant  or  agent  of  the  defendant  Lucas,  without 
notifying  defendant  Association,  or  its  agents  or 
emplojrte  that  he  had  a  load  of  coal  to  deliver  so 
that  the/  could  be  present  and  saperintend  the 
same,  without  right  and  against  the  instructions 
of  defendant  Association,  removed  the  cover  of 
the  coal  chute  and  loaded  in  a  load  of  coal,  and 
thereafter  replaced  or  attempted  to  replace  the 
cover  on  the  said  coal  chute,  and  departed  from 
the  building  without  notifying  defendant  Asso- 
ciation's engineer,  or  any  one  representing  said 
Association  that  he  had  removed  the  cover  of 
said  manhole,  or  that  said  cover  was  insecurely 
replaced,  if  you  find  that  it  was,  and  that  as  a 
result  thereof  plaintiff  was  injured,  then  the  de- 
fendant Association  will  be  entitled  to  a  verdict 
over  against  the  defendant  I^ucas  for  such 
amount  of  damages  as  you  may  find  for  plaintiff, 
if  you  do  find  for  the  plaintiff." 

Ck>mplaint  of  this  charge  Is  matle  by  the 
fifth  asslgnmrnt  of  error.  The  gravamen  of 
snA  complaint  Is  that  by  it  the  Jnry  was  re- 
qalred  to  find,  as  a  condition  of  recovery  by 
appellant  at  Lucas,  certain  facts  which  were 
not  necessaiy  to  such  recovery,  even  Uiongh 
tltey  were  allied  In  appellant's  petition  or 
cross-action  against  Lncas.  It  Is  contended 
that  in  order  to  authorize  snch  recovery  it 
was  only  necessary  to  establish  that  the  serv- 
ant of  Lucas  negligently  failed  to  replace  the 
cover  on  the  coalhole.  In  this  we  agree  with 
appellant  as  in  snch  case  appellant  and  Lucas 
would  not  be  joint  tort-feasors,  but  the  act 
of  Lucas  being  the  direct  and  immediate 
cause  of  the  Injury,  he  would  be  considered 
as  the  active,  and  appellant  as  only  the  pas- 
sive, tort-feasor,  and  In  such  case,  if  plaintiff 
recoTered  judgment  against  appellant,  appel- 
lant would  be  entitled  to  recover  over  against 
Lucas.  The  following  antboritles  are,  we 
think,  applicable:  Cooley  on  Torts,  166  et 
seq.;  Gas  Co.  v.  Singleton,  24  Tex.  Civ.  App. 
341,  69  S.  W.  920;  San  Antonio  v.  Smith,  94 
Tex.  266,  69  8.  W.  1109;  Railway  Ck).  v. 
Vance,  41  S.  W.  171;  Kampmann  v.  Roth- 
well,  101  Tex.  640, 109  S.  W.  1089,  17  L.  R.  A. 
(N.  S.)  758. 

[4]  But  appellant  is  In  error  In  construing 
this  charge  to  be  affirmative  error,  granting 
the  soundness  of  its  contention.  The  charge 
merely  instructs  the  jury  that  these  several 
acts  and  omissions  on  the  part  of  Lucas' 
servant  would  entitle  appellant  to  recover 
against  Lucas,  which  is  unquestionably  cor- 
rect. It  was  not  charged  that  these  facts 
were  necessary  to  a  recovery.  It  Is  true  that 
appellant  requested  certain  charges  present- 
ing his  right  to  recover  upon  the  negligent 
omission  properly  to  replace  the  lid  on  the 
hole  by  Lucas*  servant,  which  were  refused, 
and  upon  which  refusal  appellant  has  as- 
signed error.  These  assignments  will  be  dis- 
cussed later.  But  the  assignment  now  pre- 
sented, with  the  several  propositions  there- 
under, is  overruled,  for  the  reasons  indicated. 
We  may  add,  however,  that  in  the  latter  part 
of  the  charge  the  jury  were  told  that  the 
mere  failure  to  securely  replace  Oie  cover  by 


Lucas'  servant  which  resulted  In  the  Injury 
to  plalntlfr,  would  entitle  appellant  to  re- 
cover of  Lucas;  the  disjunctive  "or,"  and 
not  the  conjunction  "and,"  being  used  to 
separate  this  from  the  other  facts  which  the 
jury  was  instructed  would  authorize  such 
recovery.  What  we  have  said  disposes  also 
of  the  sixth  and  seventh  assignments  and  the 
several  propositions  thereunder,  wbidi  are 
overruled. 

[S]  Appellant  requested  the  court  to  give 
the  following  charge,  which  was  refused,  and 
the  refusal  is  made  ground  for  the  eighth  as- 
signment of  error: 

"Ton  are  instructed  at  the  request  of  the  de- 
fendant Young  Men's  Christian  Association  that 
while  the  said  defendant  owed  th«  plaintiff  the 
duty  of  exercisinii  ordinary  care,  to  keep  and 
maintain  its  premises  in  a  safe  condition,  and  if 
you  find  that  it  has  been  negligent  in  its  duty 
of  maintenance  and  as  a  result  thereof  the  plain- 
tiff was  injured,  and  if  you  find  the  plaintiff  en- 
titled to  recover  under  the  charge  of  the  court, 
still,  if  yon  further  find  that  sudi  condition  ex- 
isted by  reason  of  the  failure  on  the  part  of  the 
driver  or  servant  of  A.  T.  Lucas  to  properly  re- 
place the  cover  on  the  manhole,  and  that  such 
failure  to  so  place  the  cover  was  negligence,  and 
that  as  a  result  of  such  negligence  plaintiff  was 
injured,  you  will  find  in  favor  of  the  defendant 
Young  Men's  Christian  Association  over  and 
against  the  defendant  A.  T.  Lucas  for  any  sum 
or  sums  which  you  may  find  in  favor  of  the 
plaintiff  as  against  the  defendant  A.  T.  Lncas." 

A  similar  charge  was  requested  and  refus- 
ed, as  set  out  in  the  succeeding  assignment  of 
error,  also  numbered  8.  The  court  also 
charged  the  jury  in  subdivision  D,  paragraph 
5,  of  the  general  charge,  in  substance,  that  if 
they  believed  that  the  servant  of  Lucas  was 
negligent  as  charged,  but  did  not  beUeve  that 
such  negligence  was  a  proximate  cause  of 
the  injury,  Lucas  would  not  be  liable  to  plain- 
tiff. Objection  to  this  charge  is  made  ground 
for  the  twelfth  assignment  These  assign- 
ments, in  the  opinion  of  the  majority  of  the 
court,  have  such  a  bearing  upon  each  other  as 
renders  it  proper  that  they  be  considered  in 
connection  with  each  other.  The  charges  re- 
ferred to  In  the  two  assignments  numbered 
8,  and  that  made  ground  for  the  fifth  assign- 
ment, refer  to  the  Issue  as  between  appellant 
and  Lucas.  It  Is  contended  by  appellant  that 
If  the  servant  of  Lncas  failed  properly  to  re- 
place the  cover  on  the  coalhole  and  left  it  In 
the  Insecure  condition  of  having  one  side 
down  in  the  hole  resting  on  the  edge  of  the 
flange  and  the  opposite  side  resting  on  the 
inner  edge  of  the  rim,  such  act  was  neces- 
sarily the  proximate  cause  of  the  Injury — In 
fact,  the  direct  and  Immediate  cause — ^and 
that  the  court  should  have  so  declared  as 
matter  of  law,  and  erred  In  suhmltting  It  to 
the  jury  as  an  issue  of  fact.  If  this  conclu- 
sion Is,  as  urged,  the  result  of  the  uncontro- 
verted  evidence,  there  can  be  no  doubt  that 
the  submission  of  the  issue  to  the  jury  In  the 
form  in  which  it  was  submitted  was  error 
(Railway  Co.  v.  McCoy,  90  Tex.  264,  38  S.  W. 
36;  Culpepper  v.  Railway  Co.,  90  Tex.  627, 
40  S.  W.  386;  Railway  Co.  v.  Rowland,  90  Tex. 
366,  88  6.  W.  766),  even  as  expUlned  Hy 
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Parks  ▼.  Traction  Co.,  100  Tex.  222,  d4  S.  W. 
331,  98  S.  W.  UOO. 

The  majority  of  the  court  conc^udea  that  If 
the  servant  of  Lucas  was  negligent  In  the 
matter  and  manner  Indicated,  sucb  negli- 
gence was  clearly,  as  matter  of  law,  a  prox- 
imate cauae  of  the  Injury.  This  the  writer 
Is  Inclined  to  doubt  The  line  between  the 
two  conclusions,  whether  the  evidence  con- 
clusively establi&hes  a  fact  making  It  the  du- 
ty of  the  court  to  so  declare,  or  whether  the 
evidence  as  to  the  fact  raises  an  Issue  of  fact 
to  be  submitted  to  the  Jury,  is  very  often  dif- 
ficult of  ascertainment.  Where  the  matter  Is 
left  in  doubt,  I  think  the  issue  should  be  sub- 
mitted, and  I  am  not  incUned  to  reverse  the 
Judgment,  especially  in  the  case  of  such  an 
issue  as  Is  here  presented  if  the  trial  court 
mistakenly  submits  the  issue.  The  majority, 
as  I  understand,  also  agree  that  the  Judg- 
ment as  between  Lucas  and  appellant  should 
not  be  reversed  on  this  ground  alone,  but 
that  the  submission  of  the  issue  on  paragraph 
6  of  the  charge,  as  set  out  in  the  fifth  as- 
signment, although  standing  by  Itself  It  was 
not  affirmative  error,  in  connection  with  the 
refusal  to  give  the  special  charges  requested, 
as  set  out  in  the  two  assignments  numbered 
8,  submitting  such  Issue  correctly,  as  appellant 
had  a  right  to  have  It  submitted,  together  with 
the  erroneous  charge  submitting  the  Issue  of 
whether,  If  the  servant  of  Lucas  was  guilty 
of  negligence  in  not  properly  replacing  the 
lid,  sucb  negligence  was  a  proximate  cause 
of  the  accident,  all  taken  together  and  in  con- 
nection with  the  entire  charge,  constitutes 
reversible  error,  in  so  far. as  the  Judgment 
against  appellant  on  his  claim  against  Lucas 
Is  concerned.  This  error,  the  majority  holds, 
is  not  rendered  harmless  by  the  fact  that  the 
Jury  found  that  Lucas  was  not  guilty  of  neg- 
ligence, as  between  himself  and  the  plaintUt : 
such  finding  being  probably  affected  by  the 
error  In  the  charges  referred  to,  and  es- 
I>ecially  by  the  erroneous  charge  upon  the  is- 
sue of  proximate  cause,  in  that  part  of  the 
charge  submitting  the  Issue  of  liability  of 
Lucas  to  the  plaintiff.  From  some  of  tibese 
conclusions  the  writer  is  compelled,  reluctant- 
ly and  respectfully,  to  dissent  My  views  on 
this  point  will  be  presented  in  a  separate 
opinion.  In  the  opinion  of  the  majority  the 
assignments  of  error  numbered  8  and  12  must 
be  sustained,  and  on  account  of  the  errors 
thus  pointed  out  the  judgment  In  favor  of 
Lucas  against  the  claUn  of  appellant  must  be 
reversed. 

In  view  of  the  length  of  this  opinion,  as- 
signments of  error  9,  10,  and  11,  and  the  va- 
rious propositions  thereunder,  are  overruled 
without  discussion. 

What  we  have  said  disposes  substantially 
of  the  thirteenth  and  fourteenth  assignments 
of  error,  which  present  substantially  the 
same  error  that  Is  presented  by  the  twelfth 
assignment 

(6]  There  is  no  merit  In  the  fifteenth  and 
BijxteaOi  asBlgaments  of  error.    Vk  use  by 


the  court  of  the  word  "slipped,"  Instead  of 
"tilted,"  In  the  charge,  although  the  petition 
uses  the  word  "tilted"  as  describing  the 
movement  of  the  lid  when  Jasse  stepped  up- 
on it  could  not  have  misled  the  Jury.  The 
evidence  showed  how  the  accident  occurred 
and  the  movement  of  the  Ud,  and  even  thongh 
tilted  was  the  proper  word  to  describe  this 
movement  the  use  of  the  word  "slipped"  in 
the  charge  in  this  connection  Is  a  matter  of 
too  trifling  importance  to  oigage  serious  at- 
tention. 

[7]  Complaint  is  made  by  the  seventeenth 
assignment  of  error  that  the  court  erred  in 
Its  general  charge  in  submitting  to  the  Jury 
as  a  ground  of  liability  of  appellant  whether 
the  crossbar,  designed  to  hold  the  Ud  in  place, 
was  in  place,  and,  if  not,  whether  the  absence 
of  it  was  the  cause  of  the  Injury.  The  objec- 
tion to  the  charge  is  predicated  upon  the 
proposltloB  that  the  undisputed  evidence 
showed  that  the  Injury  must  have  occurred 
by  reason  of  the  failure  of  the  servant  of  I.<u- 
cas  pri^erly  to  replace  the  lid.  As  we  have 
shown,  this  was  a  contested  issue,  in  tact 
found  against  appellant's  contention  up<a 
what  we  have  held  to  be  sufficient  evidence. 
The  assignment  is  without  m»1t. 

[I]  By  the  etghteoith  assignment  appellant 
complains  that  the  court  erred  in  submitting 
the  issue  as  to  whether  this  bar  was  In  place, 
on  the  ground  that  the  undisputed  evidence 
showed  ttiat  It  was  not  If  this  be  true^  and 
the  charge  of  negligence  on  the  part  of  appel- 
lant be  based  upon  this  failure  on  its  part  to 
have  the  lid  secured  in  place  by  means  of 
this  crossbar,  certainly  it  is  not  an  error  of 
which  appellant  can  complain  that  the  court 
submitted  the  issue  to  the  Jury  instead  of 
assuming  that  there  bad  been  such  failure. 
Such  submission  of  this  issue  could  not  rea- 
sonably have  had  the  effect  of  confusing  the 
jury,  as  contended  by  i4>peUant  The  assign- 
ment is  overruled. 

The  charge  referred  to  in  the  nineteenth 
assignment,  being  charge  No.  2  requested  by 
appellant  and  refused,  is  to  the  same  general 
effect  as  the  charges  referred  to  In  the  two 
assignments  numbered  8  and  heretofore  dis- 
cussed. By  it  the  jury  was  Instructed,  in 
substance,  that  if  the  servant  of  Lucas  nes- 
llgently  failed  to  replace  properly  the  lUI 
over  the  coalhole,  and  sucb  negligence  was  a 
proximate  cause  of  the  injury,  Lucas  woola 
be  liable  both  to  plaintiff,  Jasse,  and  the  ap 
pellant  It  is  not  necessary  that  we  say  more 
as  to  this  assignment  than  what  has  already 
been  said  on  the  question  involved. 

The  twentieth  assignment  of  error  com- 
plains of  paragraph  6  of  the  court's  charge, 
upon  the  same  general  grounds  presented  by 
the  fifth  assignment  of  error.  This  para- 
graph of  the  charge  does  not  present  affirm- 
ative error.    The  assignment  is  overruled. 

[S]  There  was  no  error  in  the  refusal  of 
the  charge  requested  by  appellant  set 
out  In  the  twenty-first  assignment  If  ap- 
pellant was  negU^eut  la  falling  to  use  or- 
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dlnary  care  to  keep  the  lid  on  tbe  coalbole 
In  a  safe  condition  to  avoid  Injury  to  per- 
sons walking  along  the  street,  It  must  hare 
foreseen  that  some  such  accident  as  that 
which  happened  to  Jasse  would  happen.  It 
was  no  error  to  refuse  to  submit  the  Issue 
specially  to  the  jury  as  was  requested.  The 
same  general  principle  applies  to  the  charge 
asked  and  refused,  as  set  out  in  the  twenty- 
second  and  twenty-third  assignments  of  er^ 
tor. 

[II]  The  twenty-fourth  assignment  com- 
plains of  the  verdict  as  excessive  In  the 
amount  of  damages  awarded.  The  verdict 
Is  a  liberal  one,  very  liberal,  and  stops  just 
this  side  of  the  point  where  we  would  feel 
compelled  to  require  a  remlttitar,  but  It  ap- 
pears to  be  the  result  of  the  dispassionate 
consideration  of  the  evidence  by  the  jury. 
Appellee  Is  a  bookkeeper  by  calling,  and  has 
been  engaged  In  that  business  for  more  than 
15  years.  He  has  been,  for  some  8  months 
prior  to  the  accident,  out  of  work,  having 
been  unable  to  secure  satisfactory  employ- 
ment. While  his  Injuries  are  of  such  a  char- 
acter as  to  impair  his  capacity  to  work  and 
earn  money  In  most  kinds  of  manual  labor, 
this  capacity  to  do  so  in  his  chosen  calling 
does  not  appear  to  be  impaired.  Still  there 
are  many  elements  of  serious  damage  pres- 
ent. Appellee  was,  at  the  time  of  the  acci- 
dent, 40  years  of  age.  By  the  fall  both  bones 
of  one  leg  were  broken  just  above  the  ankle, 
a  compound,  comminuted  fracture  of  the 
worst  kind.  There  can  be  no  questlMi  that 
he  suffered  for  some  time  the  greatest  pain. 
The  accident  occurred  December  10th.  Ap- 
pellee was  in  a  hospital  under  treatment  of 
his  physician  nearly  3  months,  and  after 
his  release  from  the  hospital  was  under  such 
treatment  until  the  succeeding  July.  While 
in  the  hospital,  at  different  times,  various 
Incisions  had  to  be  made  In  Us  wounded  leg 
to  drain  out  Infected  matter  and  remove 
pieces  of  crushed  bone.  He  had  to  use 
crutches  until  the  following  July,  and  now 
walks  vrlth  the  aid  of  a  stick.  The  wounded 
1^  is  about  1^  inches  shorter  than  the  oth- 
er. Appellee  gets  about  without  difficulty, 
but  experiences  pain  in  this  leg  when  he 
has  to  walk  as  much  as  three-quarters  of  an 
hour,  but  the  physician  testifled  that  there 
will  always  be  a  greater  liability  for  the 
bones  In  this  leg  to  break,  and  It  Is  very 
much  weakened,  and  the  foot  has  a  tendency 
to  turn  In  when  walking.  There  Is  a  weak- 
ening of  the  large  bone  and  partial  loss  of 
motion  In  the  ankle.  His  physician  consider- 
ed Mr.  Jasse's  recovery  without  amputation 
of  the  leg  most  remarkable  and  due  largely 
to  his  uniform  patience  In  suffering  and 
obedlmce  to  directions.  The  medical  ex- 
penses, hospital  fees,  etc.,  amounted  to  be- 
tween $600  and  $700. 

[Ill  During  the  course  of  the  art^iment  one 
Of  appellee's  counsel  indulged  In  the  use  of 


Ihnguage  which  was  very  Improper  In  an  evi- 
dent endeavor  to  create  for  his  cUfent  sympa- 
thy, and  thus  swell  the  amount  of  the  verdict. 
No  notice  of  these  remarks  was  taken  at  the 
time  by  any  one,  but  the  next  day,  when  the 
case  was  submitted  to  the  jury,  at  the  re- 
quest -of  counsel  committing  the  error,  the 
court  instructed  the  jury  that  the  remarks 
were  improper,  and  must  not  have  any  c<m- 
sideration  at  their  hands.  As  these  Improp- 
er remarks  seem  to  have  had  for  their  ob- 
ject to  convince  the  jury  that  It  would  take 
at  least  $40,000  to  properly  compensate  the 
appellee,  they  do  not  seem  to  have  been  re- 
flected In  the  verdict,  but  to  have  been  very 
properly  utterly  disregarded.  No  bill  of  ei- 
ceptioos  was  taken  to  these  remarks,  and 
they  only  appear  In  the  record  In  aid  of  the 
assignment  of  error  complaining  of  the  ex- 
cessive amount  of  damages  allowed,  in  sup- 
port of  the  argument  that  the  improper  re- 
marks, to  some  extent,  caused  the  amount 
to  be  unreasonatily  Increased.  We  can  hard- 
ly conceive  that  any  juryman  of  the  most 
ordinary  common  sense  could  have  been  thus 
influenced  by  the  remarks  referred  to  com- 
Ing  from  the  lips-  of  counsel.  We  are  of  the 
opinion  that  we  would  not  be  justifled  in 
substituting  our  judgment  for  that  of  the 
jury  as  to  the  proper  amount  of  compensa- 
tion In  this  case,  nie  assignment  must  be 
overruled. 

[12]  None  of  the  assignments  of  error  pre- 
sent any  grounds  which  would  require  a  re- 
versal of  the  judgment  in  favor  of  Jasse 
against  the  Young  Men's  Christian  Associa- 
tion. The  Issues  as  between  them  were  sub- 
mitted In  a  charge  which,  at  least,  presents 
no  reversible  errors.  There  Is  no  substantial 
reasons  why  the  judgment  as  between  them 
should  be  reversed  on  account  of  errors  com- 
mitted In  the  trial  of  the  issue  of  the  liabil- 
ity of  Lucas  to  the  Association.  In  fact,  It 
seems  to  ns  that  the  undisputed  evidence 
establishes  the  liability  of  the  Association 
to  the  plaintiff,  regardless  of  the  question 
of  liability  of  Lucas  to  appellee,  and  no  other 
verdict  than  one  in  favor  of  the  plaintiff 
would  have  been  justified.  This,  of  course, 
docs  not  at  all  mean  that  Lucas,  as  the  ac- 
tive tort-feasor.  If  he  was  In  fact  negligent 
In  the  manner  charged,  may  not  be  also  li- 
able to  appellant  for  the  damages  suffered 
by  It.  Kampmann  v.  Rothwell,  101  Tex. 
538,  109  S.  W.  1089,  17  L.  R.  A.  (N.  S.)  758; 
San  Antonio  v.  Smith,  94  Tex.  268,  59  S.  W. 
1109. 

The  majority  of  the  court  concludes  that 
the  judgment  in  favor  of  Jasse  against  the 
Young  Men's  Christian  Association  should 
be  affirmed,  and  that  the  judgment  In  favor 
of  Lucas  against  the  Association  should  be 
reversed  and  the  cause  remanded,  as  to  this 
issue,  for  another  trial  In  accordance  with 
this  opinion ;  and  It  Is  so  ordered. 

From  so  much  of  the  opinion  and  decision 
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of  this  case  as  results  In  a  reversal  of  tbe 
Judgment  in  favor  of  Lucas  against  appel- 
lant I  feel  compelled  to  record  my  dissent, 
and  will  state  very  briefly  tlie  grounds  of 
such  dissent.  In  a  proper  charge  clearly 
presenting  that  issue,  and  upon  evidence 
which  we  agree  was  entirely  sufficient  to  sup- 
port the  verdict,  the  Jury  have  found  that 
Lucas  was  not  guilty  of  any  negligent  act 
proximately  causing  the  injury  to  Jasse. 
The  issue  as  to  such  negligence  was  clearly 
cut  and  clearly  presented  to  the  Jury.  It 
is  entirely  clear  to  me  that  the  Jury  based 
their  verdict  upon  the  testimony  that  May- 
field  was  the  last  of  the  drivers  of  Lucas 
to  deliver  coal  before  the  accident,  that  he 
was  telling  the  truth  when  he  testified  that 
he  carefully  replaced  the  lid  in  the  hole  and 
reported  to  the  engineer,  and  that  it  was  pos- 
sible for  the  lid  in  this  position,  but  with- 
out the  fastening  of  the  crossbar  below,  to 
be  tilted  up  by  stepping  upon  it  It  seems 
(dear  to  me  that  this  verdict  was  not  influ- 
enced by  any  of  the  errors  in  the  charge  sub- 
mitting the  issues  between  Lucas  and  appel- 
lant. The  error  in  the  charge  referred  to 
in  the  ninth  assignment  of  error,  in  submit- 
ting the  issue  as  to  appellant's  liability  to 
Jasse,  with  regard  to  proximate  cause,  if  it 
be  an  error,  under  the  authority  of  the  Cul- 
pepper, McCoy,  and  Rowland  Cases  cited, 
did  not,  I  think,  influence  the  Jury  in  render- 
ing the  verdict.  I  think  it  is  unreasonable 
to  suppose  that  the  verdict  discharging  Lucas 
and  holding  him  not  guilty  of  negligence 
could  have  been  affected  by  this  charge  sub- 
mitting to  them  tbe  issue  of  proximate  cause, 
even  tf  such  submission  was  error.  So  we 
have,  in  my  opinion,  a  correct  trial  of  the 
issue  of  Lucas'  negligence  and  a  proper  ver- 
dict tliat  he  was  not  guilty  of  any  negligence 
to  which  the  accident  could  be  attributed. 
How  could  it  then  be  logically  possible  for 
the  Jury,  in  determining  the  right  of  appel- 
lant to  recover  against  Lucas,  under  any 
sort  of  charge  to  have  found  that  Lucas 
was  guilty  of  negligence  proximately  caus- 
ing or  contributing  to  the  accident,  and 
therefore  while  not  liable  to  Jasse,  liable  to 
the  Association.  This  would  seem  a  most 
absurd  conclusion.  If  this  view  be  correct, 
then  none  of  the  errors  in  the  giving  or  re- 
fusal of  charges  in  submitting  the  issues  of 
appellant's  right  to  recover  of  Lucas,  based 
on  his  negligence,  could  have  been  harmful 
to  the  Association.  In  such  case  1  cannot 
bring  myself  to  agree  with  the  majority  in 
a  reversal  of  the  Judgment  as  between  Lucas 
and  the  Association,  and  a  remand  of  the 
cause  for  another  trial  of  these  issues.  My 
conclusion  is  that  the  entire  Judgment  should 
be  afilrmed. 

Affirmed  in  part    Reversed  and  remanded 
in  part. 

REESE,  J.,  dissents. 


FIRST  STATE  BANK  OF  AMARILLO  ▼. 

JONES.    (No.  2785.) 
(Supreme  Court  of  Texas.    March  8;  191&) 

1.  MOBTOAGBB    ^S>  151(5)  —  PBIORTriES— Jtn>B- 

JCBNT  Liens— "INNOCBNT  Uoldek." 

A  judgment  lienholder  does  not  stand  in 
the  same  position  as  an  innocent  purchaser  of 
land  for  value  without  notice  being  entitled 
only  to  whatever  interest  the  judgment  debtor 
may  liave  in  the  land,  and  therefore  the  lien 
of  a  judgment  creditor  U  inferior  to  a  prior  deed 
of  trust,  though  through  mutual  mistake  &  re- 
lease of  the  trust  deed  was  executed,  reciting 
payment  of  tlie  entire  debt  and  releasing  lands 
on  which  a  judgment  lien  was  claimed. 

[Kd.  Note. — For  other  cases,  see  Mortgaices, 
C*nt.  Dig.  H  320-322,  332-336;  Dec  Dig.  «S=» 
151(5). 

For  other  definitions,  see  Words  and  Phraaes, 
First  and  Second  Series,  Innocent  Holder.] 

2.  Rbfobkaiton     or    IirsTBincEifTS    «=sl9— 
RiouT  TO  Refobvation— Mistake. 

Where  a  release  of  a  deed  of  trust  tliroogh 
mntual  mistake  recited  payment  of  the  entire 
debt  and  erroneously  released  more  of  the  land 
than  was  intended,  the  instrument  wiU  be  re- 
formed by  a  court  of  equity. 

[Ed.  Note. — For  other  cases,  see  ReformaticMi 
of  Instruments,  Cent  Dig.  H  T4-78;  Dea  LMg. 
^=^10.] 

3.  RCrORHATtON  or  IlfBTBUKENTS  <9=>45(18)— 
ACTIOH — ^BVIDENCB— StrrFlCIENCT. 

Where  a  release  reciting  payment  of  entire 
debt  did  not  purport  to  release  all  of  the  lands 
subject  to  the  deed  of  trust,  Iteld,  that  snch  re- 
cital could  not  overcome  abnndant  other  evi- 
dence showing  that  it  was  made  through  mataal 
mistake. 

[Ed.  Note.— For  other  cases,  see  Reformatioa 
of  Instruments,  Cent  Dig.  ;§  106,  192 ;  Dec 
Dig.  «=>45(18).] 

Hawkins,  J.,  dissenting. 

Krror  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District 

Action  by  T.  K.  Jones  against  the  First 
State  Bank  of  AmarlUo  and  another.  Judg- 
ment for  plaintiff  was  affirmed  on  the  named 
defendant's  appeal  to  the  Court  of  Civil  Ap- 
peals (171  S.  W.  1057),  and  such  defendant 
brings  error.    Reversed  and  reformed. 

Turner  &  Rollins,  of  Amarillo,  and  W.  T. 
Allen,  of  Henrietta,  for  plaintiff  in  error.  B. 
B.  Taylor,  of  Henrietta,  Leslie  Humphrey, 
of  Wichita  Falls,  and  Wantland  &  Parrisb, 
of  Henrietta,  for  defendant  in  error. 

TANTIS,  J.  The  trial  was  in  the  district 
court  before  tbe  Judge  without  a  Jury.  A 
Judgment  was  rendered  in  favor  of  T.  K. 
Jones,  the  plaintiff  there,  and  defendant  tn 
error  here.  A  Judgment  was  rendered  in  his 
favor  in  the  district  court  foreclosing  bis 
Judgment  lien  on  the  land  of  W.  S.  Roberts, 
one  of  the  defendants,  giving  priority  to  his 
lien  over  the  deed  of  trust  lien  held  by  tbe 
First  State  Bank  of  Amarillo,  one  of  the  de- 
fendants in  said  suit,  and  plaintiff  in  error 
in  this  court.  Judgment  was  also  given  in 
favor  of  the  bank  against  Roberta  for  its 
debt  and  a  foreclosure  of  its  lien,  but  giving 
priority   to  the  Jones  Judgment   lien.     The 
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bank  alone  appealed  to  the  honorable  Court 
of  Civil  Appeals  for  the  Seccmd  District,  In 
which  court  the  Judgment  of  the  district 
court  was  affirmed.  The  bank  presented  tu 
this  court  its  petition  for  writ  of  error. 
Jones,  the  defendant  In  error,  filed  an  an- 
swer thereto,  which  rendered  the  case  sub- , 
Ject  to  Immediate  disposition.  i 

We  take  the  following  statement  of  the ! 
case  from  the  opinion  of  the  honorable  Court 
of  Civil  Appeals,  which  presents  the  issues 
to  be  considered: 

"T.  K.  Jones  instituted  this  suit  Bsainst  W. 
S.  Roberts  and  the  First  State  Bank  of  Amaril- 
lo  to  foreclose  an  alleged  judgment  lien  upon 
land  situated  in  Clay  county,  consiBting  of  two 
lots  in  the  town  of  Ilenrietta  and  a  tract  of 
103.2  acres.  Plaintiff  alleged  in  his  petition 
that  the  bank  was  asserting  some  claim  to  the 
property,  -  and  prayed  that  the  judgment  lien 
sought  to  be  foreclosed  be  established  as  su- 
perior to  any  claim  asserted  bf  the  bank.  From 
a  judgment  in  favor  of  the  plamtiS,  granting  the 
relief  prayed  for,  the  defendant  bank  alone  has 
ar  pealed. 

"On  the  original  hearing  the  judgment  was  re- 
versed, and  jadgment  was  here  rendered  in  fa- 
vor of  the  bank :  but  upon  a  motion  for  rehear- 
ing by  appellee  Jones  the  judgment  was  affirmed. 
App^ant  has  now  moved  for  a  rehearing,  and, 
in  order  to  set  out  more  fully  and  more  accurate- 
ly the  fiicts  shown  in  the  record,  both  original 
opinions  are  withdrawn,  and  this  is  filed  as  a 
substitute  therefor.  The  judgment  upon  which 
the  alleged  lien  was- predicated  was  rendered  in 
favor  of  Jones  against  Roberts  on  October  8, 
19112,  and  an  abstract  of  same  was  filed  in  Clay 
county  on  October  9,  1912. 

"The  evidence  shows  that  plaintiff's  judgment 
against  Roberts  was  rendered  for  $12,986.74, 
and  aa  so  rendered  it  was  abstracted.  Three 
days  after  the  rendition  of  the  judgment  a  re- 
mittitur of  $860.48  was  filed  by  the  plaintiff  in 
the  judgment,  reciting  that  to  that  extent  the 
judgment  was  excessive,  and  that  the  erhor  was 
due  to  a  misbUce  In  calculation  of  the  amount 
due  upon  the  promissory  notes  which  formed  the 
basin  of  that  sait. 

"The  controversy  between  Jones  and  the  bank 
in  this  suit  is  a  question  of  priority  of  liens, 
the  bank  claiming  a  lien  upon  the  land  in  con- 
troversy superior  to  that  of  the  judgment  lien. 
The  followmg  evidence  appears  in  the  state- 
icent  of  facts : 

"On  December  21,  1011,  Roberts  executed  a 
deed  of  trust  upon  the  property  in  controversy 
and  another  tract  of  land  consisting  of  50  acres 
also  situated  in  Clay  county  to  secure  the  bank 
in  the  payment  of  a  promissory  note  for  the 
principal  sum  of  $6,500,  dated  December  1, 
1911,  and  due  20  days  after  date  with  10  per 
cent.  Interest  and  10  per  cent,  attorney's  fees. 
This  deed  of  trust  was  duly  filed  for  record  in 
day  county  on  December  22,  1011.  On  April 
18.  1612,  the  bank,  acting  through  its  {^resident, 
Mike  C.  Le  Master,  eziecuted  a  release  in  words 
and  figures  as  follows: 

"  'State  of  Texas,  County  of  Potter. 
"  'Know  all  men  by  these  presents: 
"  'Whereas,  on  the  1st  day  of  December,  1911, 
W.  S.  Roberts  of  Potter  county,  Texas,  did  ex- 
ecute, acknowledge  and  ddiver  to  Mike  O.  Le 
Master,  trustee,  for  benefit  of  First  State  Bank, 
Amarillo,  of  Potter  County,  Texas,  a  certain 
deed  of  trust  on  the  following  described  real  es- 
tate, situated  lying  and  being  in  the  county  of 
Clay  In  said  state  of  Texas,  which  deed  of  trust 
is  recorded  in  Book  17,  ^ge  253,  Mortgage 
Records  of  Clay  County,  'Texas,  to  wit,  a  cer- 
tain fifty  acres  of  land,  which  is  described  by 
metes  and  bounds  in  the  alx>v».mentioned  deed 
of  trust,  and  beinz  part  of  a  certain  deed  re- 
corded in  Book  49,  page  18,  Deed  Records  of 


Clay  County,  Texas,  and  specifically  described 
in  a  deed,  dated  Amarillo,  Texas,  dated  April 
17,  1912,  executed  by  W.  S.  Roberts  to  K.  C. 
Carter,  to  secure  the  prompt  payment  of  one 
certain  promissory  note  executed  by  the  said  W. 
S.  Roberts  and  payable  to  the  order  of  First 
State  Bank,  Amarillo,  Texas,  as  follows:  One 
note  of  fifty-five  hundred  dollars,  due  March  1, 
1012,  and  bearing  interest  from  maturity  at  the 
i-ate  of  ten  per  cent,  per  annum;    and 

"  'Whereas,  said  note  with  accrued  interest 
has  been  fully  paid,  and  at  the  time  of  such  pay- 
ment said  note  was  the  property  of  First  State 
Bank,  Amarillo,  Texas: 

"  'Now,  therefore,  know  all  men  by  these  pres- 
ents, that  I,  Mike  C.  Le  Master,  president  of 
First  State  Bonk,  Amarillo,  Potter  County. 
Texas,  in  consideration  of  the  premises  and  ol 
the  full  and  final  payment  of  said  note,  the  re- 
ceipt of  which  is  hereby  acknowledged  have  this 
day  and  do  by  these  presents,  remise,  release 
and  quit  claim  unto  the  said  W.  S.  Roberts,  his 
heirs  and  assigns,  the  lien  heretofore  easting 
on  said  premises  by  virtue  of  said  deed  of  trus£ 
and  do  nereby  declare  the  same  fully  released 
and  satisfied.' 

"That  release  was  properly  filed  for  record  in 
Clay  county  on  May  27,  1912.  On  October  16. 
1912,  W.  S.  Roberts  executed  another  deed  of 
trust  to  Mike  C.  Le  Master,  trustee,  for  the 
E^rst  State  Bank  of  Amarillo,  which  was  filed 
for  record  In  Clay  county  October  17,  1912,  and 
duly  recorded  in  deeds  of  trust  records  of  that 
county,  upon  all  the  land  described  in  the  origi- 
nal deed  of  trust,  except  that  described  in  the 
release,  which  recited  the  execution  and  record 
of  the'  deed  of  trust  dated  December  21,  1911. 
also  the  execution  and  record  of  the  release  oi 
date  April  IS,  1912,  from  the  First  State  Bank 
of  Amarillo  to  W.  S.  Roberts,  stating,  in  sub* 
Btt.nce,  that  said  release  was  intended  only  to 
release  the  two  tracts^  of  land  therein  described 
and  referred  to  containing  one  5-acre  tract  and 
one  50-acre  tract,  two  of  the  tracts  described  in 
the  deed  of  trust  of  date  December  21,  1911; 
that  the  execution  of  said  release  was  in  con- 
sidevation  only  of  the  payment  of  the  sum  of 
$900,  and  not  the  whole  indebtedness  secured  by 
the  deed  of  trust;  that  it  was  the  intention  of 
all  the  parties  to  the  instrument  that  the  re- 
lease should  be  made  to  said  55  acres  only  and 
no  more,  and  that  the  recital  in  the  release  of 
the  full  payment  of  the  $5,500  note  was  a  mis- 
take made  through  inadvertence  on  the  part  of 
the  person  who  prepared  the  release  and  on  the 
part  of  Mike  G.  Le  Master,  president  of  the 
bank.  This  Instrument  further  stipulated  that 
it  was  given  to  secure  the  payment  of  the  bal- 
ance due  the  bank  evidenced  by  a  note  for  $4,- 
798.85,  dated  September  9,  1912,  due  November 
1,  1912,  with  10  per  cent  interest  from  maturity 
and  10  per  cent,  attorney's  fees;  that  said  note 
was  in  renewal  of  said  original  indebtedness  of 
$5,500  secured  by  the  first  doed  of  trust,  and 
that  the  deed  of  trust  then  being  executed  was 
given  to  continue  in  full  force  and  effect  the 
original  deed  of  trust  executed  by  Roberts  and 
mentioned  abovei 

"The  defendant  also  introduced  in  evidence 
the  following  promissory  notes  all  executed  by 
W.  S.  Roberts,  payable  to  the  order  of  the  First 
State  Bank  of  Amarillo :  The  first  for  the  prin- 
cipal sum  of  $5,500  dated  December  1,  1911,  due 
90  days  after  date;  the  second  for  the  principal 
sum  of  $4,79&8S,  dated  September  6,  1912,  due 
November  1,  1912;  the  third  for  the  principal 
sum  of  $5,25.1.59,  dated  August  8,  1913.  due 
October  1,  1913.  It  does  not  appear  from  the 
statement  of  facts  that  either  the  second  or  third 
note  purports  upon  its  face  to  be  a  renewal  of 
any  other  note.  Mike  O.  Le  Master  testified 
upon  the  trial  as  follows:  'I  was  president  «f 
the  First  State  Bank  of  Amarillo  during  the  lat- 
ter part  of  1911,  the  year  of  1912,  and  the  first 
half  of  1913,  and  was  president  of  said  bank  on 
the  18th  day  of  April,  1912.  I  am  now  fa- 
miliar with  the  release  executed  by  me  as  presi- 
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dent  of  said  bask  to  W.  S.  Boberts,  dated  April 
18,  19i2,  recorded  In  Volume  67,  p.  512,  Deed 
of  Trust  B«cord8  of  Clay  County,  Tex.,  but  waa 
Qot  familiar  with  the  contents  thoreof  at  the 
time  of  its  execution.  The  statement  in  said 
release  to  the  effect  that  the  note  for  (5,500,  se- 
cured in  the  deed  of  trust  of  December  21, 1911, 
recorded  in  Volume  17,  9.  253,  Deed  of  Trust 
Records  of  Clay  County,  Tex.,  made  by  W.  S. 
Roberts  to  me  as  trustee  for  First  State  Bank 
of  Amarillo,  is  not  true.  The  note  mentioned 
lias  never  been  paid,  except  in  part.  There  was 
puid  on  it  $900  about  the  time  of  the  execution 
of  said  release.  An  error  of  the  stenographer  in 
failing  to  cancel  a  portion  of  the  printed  form 
of  said  release,  which  was  overlooked  by  myself 
when  signing  such  release,  accounts  for  the  mis' 
take  in  said  release.  My  intention  was  to  re- 
lease certain  lands,  about  55  acres,  described  In 
a  certain  deed  from  W.  S.  Roberts  to  E.  O.  Car- 
ter, dated  the  17th  day  of  April,  1912,  and  now 
of  record  in  the  Deed  Records  of  Clay  County, 
Tex.,  in  Volume  66,  p.  110,  and  It  was  not  my 
intention  to  release  all  the  property  covered  by 
said  deed  of  trust,  dated  December  21,  1011.  of 
record  in  the  Deed  of  Trust  Records  of  Clay 
County,  Tex.,  in  Volume  17,  p.  253.  $900  was 
paid  about  Oxe  time  of  the  execution  of  said 
release.  There  remains  now  $5,253.59  principal 
and  interest  due  First  State  Bank  of  Amanllo 
on  said  note.  I  am  not  now  employed  In  any 
capacity  by  the  First  State  Bank  of  Amarillo. 
The  first  time  I  learned  that  the  release  did  not 
set  forth  the  facts  was  about  the  15th  day  of 
October,  1912.  It  was  discovered  when  Mr. 
Roberts  offered  to  deed  us  the  property  in  set- 
tlement of  his  drf)t  to  us,  at  which  time  we  sent 
our  attorney,  Mr.  TTios.  P.  Turner,  to  Henrietta 
to  look  in^o  the  title  of  this  property,  and  he 
discovered  the  error  at  that  time,  and  Instructed 
ns  to  have  a  corrected  deed  of  trust  executed, 
which  we  did,  and  the  same  is  filed  in  the  Deed 
of  Trust  records  of  Clay  County,  Tex.,  and  re- 
corded in  Volume  17,  pp.  429,  4.30.' 

"Defendant  W.  S.  Roberts  testified  as  follows: 
'I  signed  the  deed  of  trust  dated  December  21, 
1911.  to  secure  the  payment  of  a  note  for  $5,- 
500  described  in  said  deed  of  trust.  There  has 
never  been  paid  on  said  note  except  about  $900, 
at  the  time  I  sold  the  land  to  E.  G.  Carter  de- 
scribed in  my  deed  to  him,  dated  April  17,  1912, 
which  has  already  been  introduceo  in  evidence, 
and  I  have  paid  in  addition  thereto  some  small 
payments  of  interest,  so  that  there  is  now  due 
on  said  original  indebtedness  the  principal  sum 
of  $5,253.59,  ovidenccd  by  the  note  made  by  me 
to  said  bank  and  already  introduced  in  evidence, 
'That  note  was  but  a  coutinuation  of  the  old  in- 
debtedness secured  by  said  original  deed  of  trust, 
and  I  executed  and  delivered  to  said  bank  from 
time  to  time  renewal  notes,  so  that  this  last 
note  for  $5,25.S.59  is  a  continuation  of  an  un- 
broken chain  of  notes  given  by  me  for  said  in- 
debtedness. When  I  sold  the  land  to  E.  C. 
Carter,  It  was  nccessarj-  for  me  to  get  a  release 
of  the  56  acres  I  was  selling  to  him  in  order  to 
make  him  a  good  title,  and  I  agreed  with  the 
bank  that  I  would  pay  $900  out  of  the  money 
received  from  him  and  the  sale  of  the  note  I 
got  from  him  if  the  bank  Would  release  these 
two  tracts  of  land.  I  pot  a  cash  payment  of 
.$500  from  Mr.  Carter  and  sold  the  notes  he  gave 
me  and  paid  the  bank  $iKK)  as  soon  as  I  sold  the 
notes.  The  bank  executed  a  release,  but  I 
never  did  see  this  release.  I  think  it  was  sent 
to  a  bank  at  Henrietta  along  with  my  deed  to 
Mr.  Carter  to  be  delivered  to  Mr,  Carter.  I  did 
not  intend  for  the  bank  to  release  anything  but 
the  55  acres,  nor  did  I  ever  know  that  the  re- 
lease recited  that  the  whole  $5,500  note  had 
been  paid  until  about  the  time  1  executed  the 
second  deed  of  trust  on  October  15,  1912.  Mr. 
I>e  Master  told  me  that  there  was  some  mistake 
in  the  relense  which  he  desired  to  nave  correct- 
ed, and  I  then  executed  the  second  deed  of  trust 
dated  October  15,  1912,  in  order  to  correct  the 
mistake  in  the  release  wherein  It  waa  recited 


that  the  whole  of  the  note  hod  been  paid.  At 
the  time  the  plaintiffs  abstract  of  judgment  was 
filed  in  Clay  county,  I  owed  the  Birst  State 
Bank  of  Amarillo  a  note  for  $4,798.85,  dated 
September  6,  1912,  dne  November  1,  1912,  and 
It  was  secured  by  said  original  deed  of  tmst 
of  December  21,  1911,  and  was  a  oontinaatioa 
of  the  original  indebtedness  secured  by  said  orig- 
inal deed  of  trust,  after  de<lucting  the  $900 
which  I  had  paid;  this  last  note  bang  the 
amount  due  with  whatever  interest  I  owed  the 
bank.  It  was  understood  between  me  and  the 
bank  all  the  time,  of  course,  tltat  tjhese  renewal 
notes  were  secured  by  said  original  deed  of 
trust." 

"There  was  no  evidence  showing  the  partien- 
lar  items  and  dates  of  the  several  interest  pay- 
ments testified  to  by  Roberts.  Plaintiff  intro- 
duced no  witness  to  contradict  the  testimony  of 
Mike  0.  Le  Master  and  Roberbi.  The  two  deeds 
of  trust,  the  three  promissoir  notes,  and  the  re- 
lease set  out  above  were  all  specially  pleaded 
by  the  two  defendants,  who  further  pleaded  that 
only  $900  was  paid  to  the  bank  by  Roberta  at 
the  time  the  release  was  executed,  and  that  the 
recitals  contained  in  the  release  of  full  payment 
of  the  original  debt  were  inserted  by  mutual 
mistake  of  the  parties  to  that  instrument. 

"From  the  facts  recited  above,  it  will  be  noted 
that  the  renewal  deed  of  trust  was  filed  for  rec- 
ord six  days  subsequent  to  the  record  of  the  ab- 
stract of  judgment  under  which  plaintiff  claimed 
a  lien." 

[1-31  The  Judgment  lien  of  Jones  woold 
only  fasten  upon  the  Interest  In  the  land 
which  was  actually  owned  by  Roberts.  It 
would  not  attach  to  a  greater  Interest  there- 
in than  Roberts  owned  In  the  land,  even 
though  the  deed  records  erroneously  disclos- 
ed In  his  favor  a  greater  Interest  In  the  land 
than  belonged  to  him.  A  Judgment  Hen 
holder  is  not  In  the  same  attitude  as  an  In- 
nocent parcbaser  for  value  without  notice. 
The  latter  has  expended  his  money  In  good 
faith  to  the  amount  of  the  purchase  price  of 
Uie  land,  and  Is  Justly  entitled  to  be  held 
harmless.  It  is  right  that  the  Iobs  under 
such  circumstances  should  be  visited  upon 
the  landowner  whose  negligence,  in  falling 
to  give  notice  through  the  deed  records  of 
his  ownership,  occasioned  the  loss,  rather 
than  that  it  should  fall  upon  the  Innocent 
purchaser  who  was  without  fault.  The  Judg- 
ment llenholder  Is  In  a  dlGTerent  attitude. 
He  Is  not  In  any  sense  an  Innocent  purelias- 
er.  If  his  lien  falls  to  attach,  be  loses  noth- 
ing. Els  Judgment  still  remains  unimpaired 
In  Its  full  amonut  In  such  a  case,  even 
though  the  owner  of  the  land  has  been  neg- 
ligent in  failing  to  provide  a  correct  record 
notice  of  his  title,  still  his  negligence  has 
not  resulted  In  Injury  to  the  Judgment  cred- 
itor. Under  such  circumstances,  there  can 
be  no  good  reason  for  any  other  rule  than 
that  his  lien  attaches  to  no  more  than  the 
Interest  actually  owned  In  the  land  by  the 
judgment  debtor.  This  was  the  common-law 
rule,  and  It  has  been  consistently  followed 
by  this  court.  If  the  recital  of  full  payment 
of  the  note  held  by  the  bank  against  Roberts 
was  occasioned  by  a  mutual  mistake,  Its  cor- 
rection was  an  equitable  right  to  which  the 
bauk  was  entitled.  This  equitable  right  was 
not  controlled  by  onr  registration  laws,  but 
was  superior  thereto.     Grace  t.  Wade,  45 


Digitized  by 


Google 


Texd 


FIRST  STATE  BANK  ▼,  JONZS 


&77 


Tex.  522;  BUtnkenstalp  t.  Douglas,  26  Tex. 
226,  82  Am.  Dee.  608 ;  HUl  t.  Aloore,  62  Tex. 
610;  Hawkins  v.  WUlard  (Civ.  App.)  38  S. 
W.  365 ;  Henderson  t.  Boshing,  47  Tex.  Olv. 
App.  485,  105  S.  W.  840. 

It  the  recital  in  the  release  whi(^  was  ex- 
ecuted by  the  bank,  through  its  president, 
to  the  effect  that  the  Roberts  note  which  had 
been  secured  by  deed  of  trust  in  the  bank's 
favor  had  been  paid  In  full,  was  in  fact  a 
nilatake,  and  the  note  had  not  been  paid  In 
full,  then  the  bank  should  not,  and  would 
not,  lose  its  lien  by  reason  tbereot  In  such 
circumstances,  equity  would  reform  the  re^ 
lease  so  as  to  correct  the  mistake  and  speak 
the  truth.  On  the  Issne  of  mistake,  ttie  evi- 
dence is  uncontradicted  that  the  recital  of 
full  payment  was  a  mistake,  and  that  the 
note  had  not  been  paid  except  in  part.  The 
bank's  president  so  testified,  and  Roberts, 
whose  debt  it  was,  so  testified.  Ko  person 
testified  to  the  contrary.  No  one  testified 
to  the  existence  of  any  circumstance  tend- 
ing to  show  that  it  was  not  a  mistake. 
There  was  no  evidence  of  collusion  between 
the  bank  and  Roberts.  The  only  circum- 
stance which  could  be  in  any  way  reli^ 
upon  as  disproving  the  mistake  Is  the  re- 
cital of  lull  payment  in  the  instrument  it- 
self. The  judgment  of  the  trial  court  rests 
alone  upon  this  circumstance.  This  recital 
standing  alone  as  the  only  Impeachment  of 
the  testimony  of  the  president  of  the  bank, 
and  of  Roberts,  has  little  probative  force, 
when  considered  in  connection  with  the  other 
recitals  contained  in  the  release  and  in  the 
deed  of  trust,  which  was  made  a  part  of  it 
by  reference  to  it  In  the  release.  It  does 
not  amount  to  "any  evidence,"  even  when 
excluding  from  consideration  the  clear  and 
convincing  evidence  presented  in  the  record 
to  the  effect  that  the  note  bad  not  been  paid, 
and  that  the  recital  to  that  effect  was  an 
error.  E^specially  is  this  true  when  the  re- 
lease is  considered  in  its  entirety.  Upon  its 
face,  when  considered  in  connection  with 
the  original  deed  of  trust  referred  to  in  the 
release,  the  recital  of  fnU  payment  Is  con- 
tradicted by  the  circumstance  that  the  writ- 
ten release  does  not  release  all  the  security 
which  the  bank  held  to  secure  the  payment 
of  said  note.  It  only  releases  a  50-acre  tract 
of  land  from  said  mortgage,  and  fails  to  re- 
lease the  other  land  described  therein,  con- 
sisting of  a  tract  of  100^  acres ;  another  of 
5  acres;  also  lots  4  and  6  In  block  7,  Hen- 
rietta, which  lots  were  covered  by  a  one- 
story  brick  building  of  "three  20-foot  rooms." 
Any  one  reading  the  release  and  the  deed 
of  trust  would  not  necessarily  conclude  there- 
from that  the  note  had  been  paid  in  full. 
He  might  surmise  that  it  bad  been  paid  in 
full,  but  he  could  do  no  more,  for  it  would 
be  apparent  that  a  mistake  bad  been  made, 
either  In  stating  that  the  note  bad  been  paid 
in  full,  or  in  retaining  a  mortgage  on  the 
greater  portion  of  the  bank's  security.    If  it 


was  paid  in  full,  why  did  the  bank  not  re- 
lease all  of  the  land,  instead  of  only  one 
small  tract  of  the  land?  No  other  reason 
would  suggest  itself  than  that  the  mortgage 
was  retained  on  the  balance  of  the  land  to 
secure  the  payment  of  some  of  the  unpaid 
portion  of  said  note.  Under  such  circum- 
stances, even  a  person  claiming  as  an  in- 
nocent purchaser  would  fail  in  his  plea,  since 
a  mistake  in  the  release  is  apparent  on  its 
face  when  read  in  connection  with  the  deed 
of  trust.  After  reading  the  release  and  the 
deed  of  trust,  the  duty  would  then  devolve 
upon  him  to  prosecute  an  Inquiry  as  to  the 
nature  of  the  mistake.  The  prosecution  ot 
this  Inquiry  would  lead  him  directly  to  Rob- 
erts, whose  debt  was  involved,  and  to  the 
president  of  the  bank,  who  executed  the  re- 
lease. From  them  he  would  learn  that  the 
mistake  was  In  reciting  full  payment  of  the 
note.  This  would  defeat  his  plea.  The  re- 
cital of  full  payment  was  a  circumstance  In 
the  nature  of  a  declaration  against  Interest, 
it  Is  true;  but  Its  probative  force  is  greatly 
Impaired  when  considered  In  the  light  of  thfe 
circumstance  that  the  bank  failed  to  release 
Its  mortgage  on  the  other  tracts  of  land  con- 
tained In  the  deed  of  trust.  We  do  not  think 
this  recital  In  the  release,  when  so  consid- 
ered, amounts  to  more  than  a  scintilla  of 
evidence;  a  surmise  or  suspicion;  its  pro- 
bative force  is  so  weak  as  that  it  should  be 
considered  as  not  any  evidence  in  contradic- 
tion of  the  otherwise  undisputed  evidence  to 
the  effect  that  the  note  had  only  been  paid 
in  part.  When  the  evidence  has  no  greater 
force  than  this,  the  law  does  not  sanction  a 
judgment  based  thereon.  Joske  v.  Irvine,  91 
Tex.  574,  44  S.  W.  1059;  Texas  Loan  Agen- 
cy V.  Fleming,  92  Tex.  458,  49  S.  W.  1039,  44 
L.  B.  A  279;  Radley  v.  Knepfly,  104  Tex. 
134,  136  S.  W.  Ill ;  Cobb  v.  Bryan,  37  Tex. 
Civ.  App.  339,  83  S.  W.  888. 

In  the  case  of  Joske  v.  Irvine,  supra,  the 
Supreme  Court,  speaking  through  Mr.  Justice 
Deuman,  and  addressing  itself  to  the  value 
of  evidence  having  little  probative  force, 
said: 

"From  a  careful  examination  of  the  cases  it 
appears:  (1)  Tliat  it  is  the  duty  of  the  court  to 
instruct  a  verdict,  though  there  be  alieht  testi- 
mony, if  its  probative  force  be  so  weak  that  it 
only  raises  a  mere  surmise  or  suspicion  of  the 
existence  of  the  fact  sought  to  be  establistied ; 
such  testimony  in  legal  contemplation  falling 
short  of  being  'any  evidence.'  And  (2)  that  it 
is  the  duty  of  the  court  to  determine  whether 
the  testimony  has  more  than  that  degree  of  pro- 
bative force.  If  it  so  determines,  the  law  pre- 
sumes that  the  jui^  could  not  'reasonably  infer 
the  existence  of  the  alleged  fact,'  and  'that 
there  is  no  room  for  ordinary  minds  to  differ 
as  to  the  conclusion  to  be  drawn  from  it'  The 
broad  and  wise  policy  of  the  law,  formed  in 
and  descending  to  us  through  the  crucibles  of 
time,  does  not  permit  the  citizen  to  be  de- 
prived of  his  property,  his  liberty,  or  his  life 
upon  mere  surmise  or  suspicion,  and  places  up- 
on a  trained  judiciary  the  grave  responsibtlity 
of  determining,  as  a  question  of  law,  whether 
the  testimony  establishes  more." 
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We  conclude  that  tbe  nncontnidlcted  evi- 
dence Bhows  that  the  recital  of  fall  payment 
In  the  release  was  a  mistake,  and  that  the 
$5,500  note,  with  Interest,  bad  not  been  paid 
in  full,  but  that  there  had  been  paid  upon 
It  only  the  gum  of  fOOO.  It  Is  therefore  our 
opinion  that  the  Court  of  ClvU  Appeals  erred 
In  affirming  the  Judgment  of  the  district 
court,  and  in  thereby  giving  priority  to  Jones' 
Judgment  Hen  over  the  mortgage  lien  held  by 
the  bank. 

Tbe  Judgment  of  said  court,  and  of  the  dis- 
trict court,  will  therefore  be  reversed,  and  tbe 
Judgment  here  reformed  In  favor  of  the  plain- 
tiff in  error,  the  First  State  Bank  of  Amaril- 
lo,  against  W.  S.  Roberts,  so  as  to  give  it  a 
foreclosure  of  its  said  mortgage  lien  on  the 
property  described  In  the  deed  of  trust,  as  a 
prior  and  superior  lien  to  the  Judgment  lien 
of  Jones,  the  defendant  In  error,  whose  Judg- 
ment against  W.  S.  Roberts  will  be  undisturb- 
ed, except  that  the  foreclosure  of  his  lien 
shall  remain  In  effect,  subordinate  to  tbe 
mortgage  lien  of  the  bank,  and  the  Judgment 
•f  the  district  court  in  favor  of  the  bank 
against  Roberts  will  be  otherwise  undla- 
turbed. 

HAWKINS,  J.  (dissenting).  The  trial  court 
and  the  Court  of  Civil  Appeals  having  found 
and  held,  upon  the  evidence,  that  tbe  note  had 
been  fully  paid,  and  the  legal  effect  of  such 
payment  being  to  relieve  and  release.  In  fact, 
all  the  land  described  in  the  deed  of  trust 
from  the  lien  thereby  created,  there  Is  pre- 
sented, in  this  court,  the  naked  question  as 
to  whether  there  is,  in  the  record,  any  evi- 
dence of  probative  force  In  support  of  that 
flndlng  of  fact  If  ISiat  question  should  be 
answered  affirmatively,  the  Judgments  of  both 
lower  courts  properly  disposed  of  this  case. 

With  the  weight  of  conflicting  evidence 
upon  an  issue  of  fact  this  court  Is  not  ccm- 
cemed,  that  entire  matter  lying  wholly  out- 
side of  its  Jurisdiction.  Const  art  5,  S  3 ;  R. 
8.  art  1521 ;  Wan-Mi  v.  Caty  of  Denison.  89 
Tex.  667,  86  S.  W.  404;  Insurance  Co.  v. 
Hayward,  88  Tex.  815,  30  S.  W.  1048,  31  8. 
W.  507 ;  Land  Co.  v.  McClelland,  86  Tex.  187, 
23  S.  W.  576,  1100,  22  I*  R.  A,  106 ;  Railway 
V.  Levlne,  87  Tex.  437,  29  S.  W.  466;  Rail- 
way V.  Echols.  87  Tex.  339.  27  S.  W.  60,  28 
S.  W.  517;  Railway  v.  Cannon,  88  Tex.  312, 
31  S.  W.  498;  Hunter  v.  Eastham,  95  Tex. 
648,  69  S.  W.  66;  Schley  v.  Blum,  86  Tex. 
551,  22  S.  W.  667.  In  RaUway  ▼.  Lerine, 
supra,  this  court  said : 

"It  is  not  within  the  power  of  this  court  to 
determine  the  issue  made  by  the  evidence;  it 
is  a  question  of  fact,  and,  no  matter  how  over- 
wbelining  the  rebutting  evidence  may  be.  the 
Constitution  and  laws  of  the  state  have  denied 
jurisdiction  to  this  court." 

Indeed,  that  much  is  conceded,  in  effect,  by 
tbe  majority  opinion  in  this  case. 

Inherently,  and  under  the  settled  practice 
in  this  court,  the  only  fair  and  adequate  test 
In  the  premises  which  this  court  can  apply 
is  to  disregard  all  contradictory  evidence,  and 


to  consider,  by  Itself  alone,  the  testimony 
tending  to  prove  that  the  note  had  been  paid 
in  full. 

In  Wlnlnger  ▼.  Railway,  106  Tex.  56,  143 
S.  W.  1150,  this  court,  through  Chief  Justice 
Brown,  said : 

"The  honorable  Onrt  of  Civil  Appeals  had 
authority  to  reverse  the  judmnent  of  the  trial 
court  on  the  preponderance  of  the  evidence,  bnt 
it  could  not  render  the  judgment  if.  discarding 
all  adverse  evidence  and  giving  credit  to  all 
evidence  favorable  to  the  plaintiff  and  indulging 
every  legitimate  conclusion  favorable  to  the 
plaintiff  which  might  have  been  drawn  from  the 
facts  proved,  a  jury  might  have  found  in  favor 
of  the  plaintiff." 

And  in  Cartwright  v.  (3anode,  106  Tex.  507, 
171  8.  W.  606,  this  court  Ukewlse  said: 

"In  passing  upon  this  question,  we  must  re- 
ject all  evidence  favorable  to  the  plaintiffs  in 
error,  and  consider  only  the  facts  and  circum- 
stances which  tend  to  sustain  the  verdict,  and, 
if  the  jury  in  an  honest  and  impartial  effort  to 
arrive  at  the  truth  might  have  reached  the  con- 
clusion embodied  in  this  verdict  this  court  can- 
not set  it  aside.  *  •  *  This  court  must  pass 
upon  that  issue  as  if  the  evidence  favorable  to 
defendants  had  not  been  before  the  jury,  lie 
facts  are  of  such  nature  that  one  reading  the 
record  might  not  get  their  full  force,  as  would 
one  seeing  and  hearing  tbe  witnesses." 

This  rule  applies  whether  the  trial  was 
before  a  Jury  or  not 

Eliminating,  then,  the  testimony  of  the 
president  of  the  bank,  which  was  both  payee 
and  owner  of  the  note,  and  also  the  testi- 
mony of  its  maker,  to  the  effect  that  It  bad 
not  been  fully  paid  and  that  the  recitals  in 
the  release  to  the  effect  that  the  note  had 
been  fully  discharged  are  simply  erroneous, 
we  face  the  foregoing  question  concerning 
the  probative  force  of  said  release  as  a  whole. 

In  support  of  the  Judgment  of  the  trial 
court,  all  reasonable  presumptions  must  be 
Indulged ;  wherefore  this  court  must  pre- 
sume that  the  trial  court  found  and  held 
that  the  note  described  In  and  secured  by 
said  deed  of  trust  had  been  fully  paid  off 
and  satisfied. 

In  my  opinion,  the  oft-repeated  recitals 
in  the  release,  to  the  effect  that  the  entire 
debt,  principal  and  Interest,  secured  by  the 
original  deed  of  trust  had  been  fully  paid 
off  and  satisfied,  were  amply  sufficient  In 
and  of  themselves,  and  without  regard  to  any 
or  all  other  testimony  In  the  case,  writtm  or 
oral,  to  support  such  flndlng  of  fact  and  the 
judgments  of  the  lower  courts,  and  that 
effect  of  said  recitals  Is  heightened  and 
strengthened  by  the  declarations.  In  the  same 
instrument,  that  the  lien  theretofore  exist- 
ing by  virtue  of  said  deedi  of  trust  was  be- 
ing fully  released  and  satisfied;  wherefore 
I  think  the  Judgments  of  the  lower  courts 
should  be  affirmed. 

That  my  conclusion  Is  sound  and  unanswer- 
able seems  obvious;  but,  In  defferenee  to  the 
views  expressed  by  the  majority,  and  their 
action  in  reversing  and  rendering,  I  will 
Indicate  the  course  of  reasoning  by  which 
my  conclusion  has  been  reached. 

I%e  record  before  us  shows  Utat  the  re- 
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lease  was  signed  b^  tbe  bank,  acting  through 
Its  president,  and  acknowledged  by  him  In 
that  capacity.  Throughout  this  case  It  has 
been  treated  as  the  act  and  deed  of  the  bank, 
and  I  will  so  treat  It  Huller  v.  Boone,  63 
Tex.  91 ;  Ballard  t.  Carmlcha^I,  83  Tex.  368, 
18  S.  W.  734. 

In  determining  the  probative  force  and 
iQgal  effect  of  said  release,  as  It  stood  In  evl- 
dence,  It  Is  necessary,  first,  to  ascertain  tbe 
meaning  and  Import  of  Its  language.  The 
declaration  therein  that  "said  note  with  ao 
cmed  Interest  has  been  fully  paid"  is  un- 
eqnlToeal  and  definite.  Following  that  re- 
cital, and  after  fully  describing  the  note, 
and  referring  to  tbe  book  and  page  of  tbe 
county  records  upon  which  tbe  deed  of  trust 
securing  It  had  been  recorded,  said  release 
declared  that  It  was  executed  "In  considera- 
tion of  the  premises  and  of  tbe  full  and  final 
IMyment  of  said  note,  the  receipt  of  which 
Is  hereby  acknowledged."  Unquestionably, 
payment  of  an  entire  debt  extinguishes.  Ipso 
facto,  any  and  all  liens  securing  it.  Con- 
sequently, and  necessarily,  the  fair  and  legal 
effect  of  said  recitals,  upon  the  face  of  the 
Instrument,  was  to  release  all  of  the  land 
described  In  said  deed  of  trust  from  the  lien 
thereby  created.  To  effectually  accomplish 
that  result  no  declaration  of  purpose  or  con- 
sequence was  necessary.  However,  said  re- 
citals were  followed  by  the  operative  words 
"do  by  these  presents,  remise,  release  and 
quitclaim  unto  the  said  W.  S.  Boberts,  his 
beirs  and  assigns,  the  lien  heretofore  existing 
on  said  premises  by  virtue  of  said  deed  of 
trust,  and  do  hereby  declare  the  same  fully 
released  and  satisfied."  It  will  be  observed 
that  the  release  does  not,  as  Is  usual  In  mere- 
ly partial  releases  of  liens,  declare  that  a 
certain  defined  portion  of  the  land  covered  by 
the  Hen  is  released  from  Its  operation  and 
effect,  coupling  with  such  de<daratlon  a  state- 
ment that  the  lien  shown  by  tbe  deed  of 
titist  is  expressly  retained  and  continued  in 
force  to  secare  tbe  vmpaid  portion  of  tbe 
debt. 

It  Is  tme  that  tbe  words  "said  premises" 
there  relate  to  and  mean  only  said  "fifty 
acres,"  but  that  which  Is  declared  released 
is  not  said  50  acres,  or  any  other  land,  but 
"tbe  li«i";  tbe  words  "heretofore  existing 
on  said  premises  by  virtue  of  said  deed  of 
trust"  b^ng  descriptive  merely,  and  serving 
no  purpose  whatever  except  to  Identify  the 
lien  which  was  being  released.  It  is  but 
natural  and  reasonable  to  presume,  or  infer, 
trom  the  Instrument  as  a  whole,  that  if  its 
purpose  had  been  to  restrict  its  operation 
apter  words  to  express  that  purpose  and 
legal  effect  would  have  been  employed.  The 
-words  "remise,  release  and  quitclaim"  are 
not  inapplicable  to  a  "lien,"  while  the  words 
"do  declare  the  same  fully  released  and  sat- 
isfied" are  idalnly  inapplicable,  or,  at  least, 
inappropriate,  In  referring  to  the  "fifty 
aetea,"  or  to  any  land.  It  would  be  absurd 
to  declare,  any   land  fully   "satisfied,"   but 


it  is  entirely  natural,  customary,  and  proper 
to  declare  a  lieu  "fully  released  and  satis- 
fied," and  I  think  that  was  done  by  said 
release. 

Any  other  view  of  the  matter  appears  to 
me  to  be  purely  fanciful  and  entirely  too 
transcendental  to  control  the  practical  af- 
fairs of  mortals  who  are  accustomed  to  rely 
and  act  upon  statements,  whether  oral  or 
written,  upon  the  assumption  that  words  cm- 
bodied  therein  are  used  in  their  ordinary 
sense.  In  that  sense  the  operative  words 
of  this  release  certainly  mean  that  the  entire 
lien  on  all  the  laud  described  in  the  deed  of 
trust  Is  being  fully  and  finally  discharged. 
That  Interpretation  of  said  operative  clause 
is  supported  and  even  rendered  actually  nec- 
essary by  the  preceding  reiterated  recital  of 
full  payment  of  the  note,  with  interest 
Moreover,  the  fundamental,  elementary,  and 
established  rule  for  the  construction  of  deeds 
and  like  instruments  affecting  title  to  land  is 
that  they  are  to  be  construed  most  strongly 
against  the  grnntor. 

The  majority  opinion,  in  several  passages, 
treats  the  Instrument  in  question  as  not  re- 
leasing all  the  security;  as  releasing  only 
60  acres;  as  falling  to  release  the  other 
land;  as  not  necessarily  implying  that  the 
note  had  been  paid  in  full ;  as  suggesting 
that  a  mistake  had  been  made,  "either  in 
stating  that  tbe  note  bad  been  paid  in  full, 
or  in  retaining  a  mortgage  on  the  greater 
portion  of  tbe  bank's  security";  as  showing 
that  "the  bank  did  not  release  all  of  the 
land" ;  and  holds,  in  substance,  that  the  only 
reasonable  explanation  of  what  it  thus  as- 
sumes to  be  contradictory  statements  in  the 
release  is  "that  the  mortgage  was  retained  on 
the  balance  of  tbe  land  to  secure  the  pay- 
ment of  some  of  the  unpaid  portion  of 
said  note."  Respectfully,  yet  emphatically, 
I  must  say  tbat  I  regard  all  that  as  but  the 
sheerest  assumptions.  In  said  release  as  a 
whole  I  am  utterly  unable  to  find  any  con- 
tradictory expressions  whatever,  and,  even 
if  tbe  operative  clause  could  be  construed 
as  expressly  releasing  only  the  60  acres,  it 
would  not  imply  that  the  lien  was  to  be  re- 
tained on  the  residue  of  tbe  land,  and  that 
clause,  therefore,  would  not,  in  any  wise, 
conflict  with  the  recitals  tbat  tbe  note  had 
been  paid  In  full.  Certainly  between  those 
recitals  and  an  operative  clause  expressly 
declaring  that  all  of  the  land  was  being  re- 
leased from  that  lien  there  would  be  no  sort 
or  shade  of  conflict  whatever;  and  for  the 
same  reason  there  can  be  no  inconsistency  be- 
tween those  recitals  and  the  operative  clause 
which  expressly  released  only  a  described 
portion  of  tbe  land  from  tbat  lien,  and  did 
not,  expressly,  or  by  necessary  implication, 
retain  such  lien  upon  tbe  residue  of  tbe  land 
or  any  part  thereof. 

But  even  if  it  be  conceded,  for  the  sake  of 
the  argument,  tbat  the  latter  portion  of  said 
release  Impliedly  purports  to  retain  and  pre- 
serve said  deed  of  trust  lien  upon  aU  tbe  land 


Digitized  by 


Google 


880 


188  SOUTUWBSTBRN  SEPOBTBB 


(Tex. 


except  the  60-acre  tract,  yea,  even  If  It  ex- 
pressly so  declared,  that  would  Introdnce 
Into  the  release  an  element  of  Inconsistency 
which  I  am  unable  to  find  In  It ;  but  such  in- 
consistency, while  It  might  detract  somewhat 
from  the  probative  force  of  the  release  as  a 
whole,  certainly  would  not  wholly  destroy 
or  neutralize  the  natural  and  legal  force  and 
effect  of  said  reiterated  declarations  therein 
that  the  entire  deed  of  trust  debt  had  been 
fully  paid  off  and  satisfied ;  and,  even  in  that 
condition,  the  release,  as  a  whole,  would  sup- 
port the  finding  that  said  recitals  of  full  pay- 
ment silently  spoke  the  truth.  The  trial 
court,  like  a  Jury,  has  a  right  to  believe  one 
witness,  even  though  he  contradicts  himself, 
rather  than  two  or  more  witnesses  who  tes- 
tify to  the  contrary  without  crossing  them- 
selves, or  each  other,  and  that  principle  aj^ 
piles  to  such  documentary  evidence  as  said 
release  and  the  contradicting  oral  testimony 
of  the  two  living  witnesses.  Under  such  clr^ 
comstances,  the  most  that  can  be  said,  justly, 
Is  that  the  evidence  would  support  a  judg- 
ment either  way,  and  that,  if  not  satisfied 
therewith,  the  Court  of  Civil  Appeals  might 
properly  reverse  and  remand,  but  even  that 
much  this  court  could  not  properly  do. 

To  Illustrate  the  meaning  and  legal  effect 
of  said  release,  let  us  suppose  that.  In  an 
action  by  the  bank  against  the  maker  of  the 
note  for  debt  and  foreclosure  of  its  deed  of 
trust  Hen,  the  bank  should  Introduce  In  evi- 
dence obXj  said  note  and  deed  of  trust,  and 
that  the  maker  of  the  note  should  Introduce 
in  evidence  only  aald  release,  and  thpt,  on 
such  evidence  alone,  a  jury  or  the  trial  court 
should  find  for  the  defendant,  and  that  judg- 
ment should  be  entered  accordingly;  tinder 
such  drcnmstances,  could  It  Justly  be  said 
that  such  judgment  was  without  evidence  to 
support  It?  Clearly  not,  it  seems  to  me,  and 
I  apprehend  that.  In  such  case,  this  court 
would  not  disturb  such  Judgment;  yet,  logi- 
cally, that  very  result  would  follow  from  an 
application  therein  of  the  reasoning  set  forth 
In  the  controlling  opinion  In  this  case. 

Clearly,  I  think,  the  phraseology  of  said 
release  Is  such  as  to  protect,  to  the  fullest 
extent,  against  said  deed  of  trust  lien,  an 
innocent  purchaser  for  value,  in  reliance 
thereon,  of  all  or  any  portion  of  the  land  em- 
braced by  said  deed  of  trust  In  such  a  case, 
under  our  registration  laws,  both  the  payee 
and  the  maker  of  the  note  would  be  bound  by 
the  redtals  and  terms  of  the  Instrument  of 
record,  and  neither  would  be  heard  to  con- 
tradict them ;  and,  especially  If  the  release 
were  the  only  evidence  relating  to  payment 
of  the  note.  It  would  be  not  only  the  right, 
but  the  duty,  of  the  trial  court,  to  charge  the 
jury,  peremptorily,  that  to  the  extent  neces- 
sary for  the  protection  of  such  Innocent  pnr- 
diaser.  It  must  be  considered  that  the  note 
had  been  fully  i>ald  and  that  the  entire  Hen 
securing  its  payment  had  been  fully  extin- 
guished and  finally  released  of  records    In 


the  case  at  bar  the  party  relying  upon  said 
release,  being  merely  a  Judgment  credited, 
is  not  so  favored  by  our  registration  laws, 
and  Is  relegated,  for  the  satisfaction  of  hla 
judgment  lien,  to  what  the- judgment  debtor 
actually  owns  In  the  land  covered  by  the 
deed  of  trust;  but.  In  determining  the  char- 
acter and  extent  of  that  Interest,  as  a  matter 
of  fact  In  contradistinction  to  a  matter  ap- 
parent upon  the  mortgage  record,  the  rulea 
for  the  construction  and  Interpretation  of  the 
release  are  identical  In  the  two  cases.  It 
is  a  matter  of  common  knowledge  that  in 
thousands  of  Instances,  and  all  over  Texas, 
titles  to  land  rest  upon  just  such  releases, 
which,  customarily,  are  C(Hisidered  good  and 
sufficient  to  release  all  the  land  from  aU  the 
lien,  and  I  can  see  no  good  reason  whatever 
for  disturbing  them. 

I  can  find  no  avenue  of  escape  from  the 
conclusion  that  the  fair  intent  and  purpose  of 
the  release,  as  disclosed  by  Its  terms  and 
provisions,  and  apparent  upon  Its  face,  if  it 
states  the  facts,  though  bat  mutely,  was  to 
release  the  entire  lien  created  by  said  deed  of 
trust,  and  not  merely  to  release  from  the  op- 
eration of  that  lien  the  50-acre  tract,  the 
sale  of  which  constituted  the  Immediate  oc- 
casion for  obtaining  the  release;  and  such, 
necessarily,  is  Its  legal  effect,  in  the  absence 
of  contradictory  evidence,  from  which  stand- 
point, alone,  as  we  have  seen,  this  court  mnst 
view  the  item  of  evidence  consisting  of  the 
release  Itself. 

Such  being  the  purpose  and  legal  effect  of 
the  release  upon  Its  face,  was  It  permissible 
for  the  trial  court  to  disbelieve  and  disregard 
the  contradictory  oral  testimony?  I  think 
it  was. 

Said  release  was  a  formal  document,  sol- 
emnly executed  by  the  dklef  executive  officer 
of  the  payee  bandc  for  record.  Presumably 
It  was  executed  upon  dne  deliberation  and 
with  proper  care.  Aside  from  that,  it  was 
entitled  to  due  conslderatl(Hi  as  a  mere  re- 
ceipt in  full.  Between  the  inaudible  yet  co- 
gent evidence  presented  by  the  release  and 
snld  oral  testimony  there  was  what  the  trial 
court  might  reasonably  consider  a  sharp  and 
Irreconcilable  conflict  upon  the  issue  of  full 
payment  of  said  mortgage  debt,  which  Is- 
sue resolved  Itself  Into  the  question  whether 
the  statement  l^  the  bank,  set  out  in  said  re- 
lease, or  the  dral  testimony  of  its  officer,  re- 
flected the  actual  facts  involved.  Manifestly 
they  were  Inconsistent.  To  settle  and  de- 
termine just  such  conflicts  In  evidence,  in 
the  light  of  all  the  factR  and  circumstances 
of  the  case,  including  the  demeanor  and  ap- 
pearance of  the  witnesses,  is  the  peculiar 
province  and  function  of  the  trial  court. 
That  court  evidently  rejected  said  oral  tes- 
timony and  found  and  held  Hkat  the  release 
spoke  the  truth.  If  It  did,  the  note  had  been 
fully  paid,  the  lien  which  had  secured  It  no 
longer  existed,  and  the  Judgment  lien  had 
become  a  first  lien  upon  all  th»  unsold  land. 
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For  tbe  reasons  stated,  I  tUnk  tbat  th6 
Judgments  In  this  teuse,  acoordlng'ly,  should 
be  affirmed. 


CARTER  T.  STATB.     (No.  3808.) 

(Conrt  of  Criminal  Appeals  of  Texas.    Jan.  12, 

1916.     State's  Rehearing  Denied 

March  8,  1916.) 

1.  HoxiClDE    «=>28&— Tbia]>-Ebbob   in    IW- 

0rBT7CTION. 

Id  a  prosecution  for  nmider,  the  insertion 
of  the  word  "not"  before  the  word  "presumed," 
in  a  charge  otherwise  correct  under  the  stat- 
ute, relating  to  the  presumption  of  Intent  from 
the  use  of  a  deadly  weapon,  was  reversible  error. 
[EA,  Note.— For  other  cases,  see  Homicide^ 
Cent  Dig.  i!  686-591 ;    Dea  Dig.  <9=o286.] 

2.  Homicide  «=>30(>-TSiu>-lNf3TBUCT[ONS. 

In  a  prosecution  for  murder,  a  charge  on 
the  subject  of  self-defense,  that  there  must  be 
evidence  of  some  act  manifesting  an  intention 
to  execute  the  threats  mentioned,  but  omitting 
the  words  "or  that  it  so  reasonably  appeared  to 
the  defendant  at  the  time,"  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  |J  614,  616-620,  622-630;  Dec.  Dig. 
«s>800.] 

3.  HOKIOIDK  «S»300— TBIAI/^lRBTftTTOnOKS. 

In  a  prosecution  for  murder,  where  the 
court  had  in  its  charge  fully  presented  the  prop- 
osition that  if  defendant  kuled  deceased,  not 
to  protect  himself  from  some  unlawful  violence, 
and  not  because  of  reasonable  apprehension  of 
violence,  he  could  not  justify  the  act  as  done  in 
lawfxil  defense,  it  was  error  to  unduly  empha- 
size that  element  of  the  case  by  again  charging 
thereon. 

[EM.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  614,  616-ffiO,  622-^0;  Dec.  Dig. 
«=30a] 

4.  Ckiminai.  Law  <S=r>418— Bvidenck— Aokis- 

SI0N8— ACQTIIESCEKOi:  OB  SILENCE. 

In  a  prosecution  for  murder,  remarks  made 
mostly  out  of  the  hearing  of  the  defendant  by 
the  witness  and  a  third  person  were  inadmissi- 
ble, though  such  remarks  were  related  to  the 
defendant  in  a  friendly  conversation  which  took 
place  on  the  following  day. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I«w,  Cent  Dig.  SI  968-972;    Dec.  Dig.  «=» 

5.  WrrNKsaBS  «=93{S2— Ixpkaohmknt  —  Ooic- 
f  ETENCT  OF  Evidence. 

In  a  prosecution  for  murder,  the  fact  that 
a  witness,  after  testifying,  was  seen  talking  to 
bis  mother  and  sister  in  a  "suspicious  attitude," 
without  showing  something  that  was  said  or 
done  that  would  reflect  on  his  testimoity,  was 
inadmissible  to  impeach  the  testimony  of  the 
witness. 

[Bd.  Nets.— BVr  other  cases,  see  Witnesses, 
Cent  Dig.  {  UG2;    Dec.  Dig.  <S==i352.] 

0.   WiTHBSSES     tf=>318— COBBOBOBATIon— ETI- 

DmRCB— Heabsat. 

In  a  prosecution  for  murder,  the  testimony 
of  a  witness  that  neither  of  her  daughters,  also 
witnesses,  had  told  her  after  a  former  trial  that 
tb^  were  going  to  change  their  statements  be- 
cause they  could  not  stand  to  see  the  defendant 
go  to  the  penitentiary,  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  a  1084-1086 ;   Dec.  Dig.  «=>318.] 

7.  WrrwKssKs  <&=>374— Impeacbqcekt  —  Evi- 
dence. 

In  a  prosecution  fbr  mnrder,  a  letter  ad- 
dressed to  a  person  not  a  witness,  written  by  a 
witness   who  was  adverse  to  defendant  and  a 


brother  of  the '  deceased,  tending  to  prove  that 
he  was  suppressing  and  fabricating  the  test^ 
mony,  was  admiasiue  as  showing  the  intent  and 
interest  of  the  witness  in  the  case,  as  wdl  as 
that  he  was  trying  to  suppress  or  fabricate  the 
testimony. 

[Ed.  Note.— For  other  cases,  see  Witneesea^ 
Cent  Dig.  g§  1201,  1202;   Dec.  Dig.  <8=>3T4] 

8.  HoMioiDB  <S=>168(4)— Btidbhce  —  Otheb 

Offbnses. 

In  a  prosecution  for  murder,  evidence  of 
the  fact  that  the  defendant  had  threatened  to 
shoot  his  father-in-law  on  a  former  occasion  was 
inadmissible. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent.  Dijt.  S  296;    Dec.  Dig.  «=.158(4).] 

Prendergast  P.  J-,  dissenting  in  part  -^ 

Appeal  from  District  Court,  Comauche 
County;   J,  H.  Arnold,  Judge. 

Bill  Carter  was  convicted  of  murder,  and 
he  appeals.    Reversed  and  remanded. 

S.  W.  Bishop  and  J.  B.  McEntlre,  both  o( 
Oorman,  and  J.  R.  Stubblefield,  of  Eastland, 
tor  appelant  Gib  Callaway,  Dlst  Atty,,  of 
Comanche,  and  C.  C.  McDonald,  ABSt  Atty. 
Oen.,  for  the  State. 

DAVIDSON,  J.  AppeHant  was  allotted  26 
years  In  the  penitentiary  lor  murder. 

This  la  the  second  appeal,  the  first  being 
reported  in  170  S.  W.  789.  The  case  Is 
practically  as  before,  with  the  exception  that 
two  of  the  witnesses.  Bertha  and  Nellie 
King,  testified  this  time  for  aK)ellant  On 
the  former  trial  they  were  state's  witnesses. 
This  involved  some  change  In  the  testimony 
so  far  as  their  evidence  Is  concerned.  There 
was  a  witness  named  Wilson  who  testified 
on  this  trial  in  regard  to  a  difficulty  between 
himself  and  appellant,  which  was  not  in  evi- 
dence on  the  former  trial.  Qidte  a  number 
of  exceptions  w«re  reserved  to  the  charge 
of  the  court-  and  refusal  to  give  special 
charges.  These  will  be  noticed  In  a  general 
way  so  they  may  not  occur  upon  another 
trial. 

[1}  Among  other  things,  this  quotation  la 
made  from  the  court's  charge: 

"When  a  homicide  takes  place  to  prevent  mur- 
der or  the  Infliction  of  serious  bodily  injury, 
and  the  weapon  or  means  used  by  the  person  at- 
tempting to  commit  such  murder,  or  to  inflict 
such  injury,  is  such  as  would  have  been  cal- 
culated to  produce  that  result,  it  is  not  to  be 
presumed  that  the  person  so  using  or  attempting 
to  use  such  weapon  designed  to  commit  murder 
or  to  inflict  serious  bodily  injury." 

This  would  have  been  a  correct  charge 
with  the  underscored  word  "not"  omitted 
from  the  charge,  but  as  given  it  was  exactly 
the  reverse  of  the  statutory  requirement 
[2]  This  quotation  is  also  made: 
"When  a  defendant  accused  of  murder  seeks 
to  justify  himself  on  the  ground  of  threats  to  do 
him  serious  bodily  injury,  he  is  permitted  to 
introduce  evidence  of  the  threat  or  threats  ao 
made;  but  the  same  are  not  to  be  regarded  as 
affording  a  justification  unless  it  be  shown  that 
at  the  time  of  the  homicide,  by  some  act  then 
done  an  intention  was  manifest  to  execute  the 
threat  or  threats  so  made." 
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Upon  another  trial,  we  suggest  that  tbls 
phase  of  the  charge  he  amended  so  as  to  in- 
clude the  Idea  that  "or  that  it  so  reason- 
ably appeared  to  the  defendant  at  the  time." 

[3]  This  expression  also  occurs  in  the 
charge: 

"If  however,  yon  believe  from  the  evidence  be- 
yond a  reasonable  doabt  that  the  defendant  with 
a  shotgun  fired  upon  and  killed  the  deceased, 
Clyde  Graham,  not  for  the  purpose  of  protect- 
ing, bis  person  from  unlawful  violence  from  the 
said  Clyde  Graham,  and  not  becanse  of  reason- 
able apprehension  at  the  time  that  the  said 
Clyde  Graham  was  using,  or  was  about  to  use, 
unlawful  violence  uiK>n  him,  the  defendant, 
then  he  cannot  justify  the  killing  of  said  Gra- 
ham, if  he  did  kill  him,  as  done  in  his  lawful 
defense." 

In  view  of  the  whole  charge  and  the  em- 
phasis of  the  various  provisions  of  the  charge 
in  regard  to  the  question  of  self-defense,  we 
are  of  opinion  this  should  not  have  been  giv- 
en. We  suggest  upon  another  trial  this 
clanse  be  omitted.  It  Is  deemed  unnecessary 
to  go  into  a  discussion  of  those  matters  far- 
ther than  above  stated. 

[4]  A  bill  of  exceptions  recites  that  Jim 
Graham  was  permitted,  over  oblection  of 
appellant,  to  testify  as  follows: 

"I  remember  an  occasion  some  time  before  the 
killing,  when  Bill  Carter,  Clyde  Graham,  and 
I  and  Iva  Lee  Stephenson,  Bertha  King,  and 
Nellie  King,  went  to  Oakland  to  preaching.  We 
walked,  and  we  went  from  Carl's  house  and 
back  to  Carl's  house.  I  went  with  Nellie  King, 
Clyde  Graham  went  with  Iva  Stephenson,  and 
Bill  Carter  went  with  Bertha  to  Oakland,  and 
on  return  from  Oakland,  at  the  request  of  Bill 
Carter,  we  changed  partners,  and  Bill  Carter 
came  home  with  Iva  Lee,  I  came  home  with 
Nellie  King,  and  Clyde  Graham  came  home 
with  Bertha  King.  At  the  time  Bill  wanted 
me  to  change  partners  we  were  about  ISO  or 
200  yards  from  Oakland.  Nellie  and  I  and 
Bertha  King  and  Clyde  Graham  went  on  home, 
and  we  had  been  there  some  time  before  BUI 
Carter  and  Iva  Lee  Stephenson  came  up.  I  do 
not  know  whether  Bill  and  Iva  Lee  went  the 
same  road  which  we  went,  or  not.  When  Bill 
Carter  and  Iva  Lee  came  up  to  Carl's  house,  I 
went  with  her  to  her  home.  Bill  Carter  and  Iva 
Lee  Stephenson  came  to  Carl's  gate,  and  Bill 
came  in,  and  told  me  to  go  home  with  Iva  Lee 
Stephenson,  and  I  did  not  know  why  he  wanted 
me  to  do  that,  and,  when  I  got  out  there,  Iva 
Lee  Stephenson  told  me  she  would  not  go  on 
the  rest  of  the  way  with  him.  I  then  went  on 
home  with  Iva  Lee  Stephenson.  She  said  she 
would  not  go  on  any  further  with  Bill  Carter. 
I  did  not  know  what  Bill  had  done,  or  tried  to 
do." 

We  are  of  opinion  these  matters  that  oc- 
curred between  the  witness  and  Iva  Lee 
Stephenson  and  the  conversation,  being  out 
of  the  presence  and  hearing  of  the  defend- 
ant, should  not  have  been  permitted  to  go  to 
the  jury.  Various  objections  were  urged, 
which  we  deem  unnecessary  to  discuss.  We 
think  this  testimony  should  be  excluded  upon 
another  trlah  The  court  let  It  In  upon  the 
theory,  It  seems  from  his  explanation,  that 
most  <rf  this  was  In  the  presence  of  the  de- 
fendant, exc^t  the  statement  of  Iva  Lee 
Stephenson  made  to  Jim  Graham  as  they 
started  to  the  home  of  Miss  Stephenson,  and 
these  statements  were  told  to  the  defendant 
the  next  day,  when  the  witnesses  state  that 


they  talked  and  langhed  aboat  what  transpi^ 
ed  the  night  before,  the  information  being 
brought  home  to  the  defendant  on  the  next 
day  after  the  trip  to  Oakland,  referred  to  in 
the  bill.  We  do  not  think  this  statement  of 
the  Judge  cures  this  error.  This  testimony 
should  not  go  to  the  Jury.  The  same  may 
be  said  of  bill  No.  14,  referring  to  the  same 
matter. 

Another  bUl  shows  that  the  witness  Carl 
Graham  at  the  request  of  appellant  went 
with  him  to  Cameron  for  the  purpose  of 
seeing  appellant's  vrife;  that  witness  had  a 
conversation  with  the  wife  In  reference  to 
inducing  her  to  go  back  and  live  with  her 
husband,  which  she  declined.  He  th«a  re- 
peats what  was  said  by  the  wife  In  regard 
to  the  matter,  in  which  she  declined  to  live 
with  appellant  What  the  wife  said  In  re- 
gard to  this  matter  seems  to  be  Inadmlssibla 
The  fact,  however,  that  appellant  sought  to 
obtain  the  consent  of  his  wife  to  live  with 
him  again,  i>erhaps,  was  admissible;  hot  her 
statements  in  regard  to  the  matter  would 
not  be.  Upon  another  trial,  such  testimony 
wUl  not  be. permitted  to  go  to  the  Jury. 

[6]  Another  bill  shows  that  Arnold  King 
testified  for  the  state,  and  on  cross-examina- 
tion stated  that  on  the  night  of  the  homicide 
Bill  Carter  came  to  his  father's  house  and 
made  the  statement  that  Clyde  Graham  had 
raped  his  sister,  and  that  he  was  seeking  and 
trying  to  get  the  oflScers  after  the  said  Clyde 
Graham.  Be  It  further  remembered  that, 
prior  to  the  time  that  the  said  Arnold  King 
went  on  the  stand,  Jim  Graham  had  testi- 
fied, at  the  Instance  of  the  state,  and  on 
cross-examination  by  defendant  stated  that, 
at  a  former  trial  of  the  case,  he  had  not 
given  to  Arnold  King  a  knife  while  In  the 
town  of  Comanche,  and  during  the  trial  of 
the  case,  and  further  that  he  had  not  seen  a 
knife  lying  near  where  his  brother  had  been 
killed,  and  further,  on  cross-examination  of 
the  witness  Arnold  King,  the  said  witness 
had  made  a  statement  at  a  former  trial  of 
this  case,  and  during  the  trial,  and  while  in 
Comanche,  the  witness,  Jim  Graham,  tiad  de- 
livered to  liim  a  knife,  and  at  the  time  of 
doing  so  the  said  Jim  Graham  had  made  the 
statement  that  they  might  want  to  see  the 
knife,  and  that  he  would  tell  them  the  knife 
was  at  home.  And  further  be  It  remembered 
that  after  the  witness  Arnold  King  had  tes- 
tified to  the  said  facts,  and  had  retired  from 
the  witness  stand,  the  state  then  placed 
witnesses  B.  T.  Simmons  and  M.  L.  Harris 
on  the  witness  stand,  and  they  testified  In 
the  presence  and  hearing  of  the  Jury,  and 
over  the  protest  and  objections  of  the  de- 
fendant, that,  soon  after  the  witness  Arnold 
King  had  retired  from  the  witness  stand, 
they  had  seen  the  said  witness,  Arnold  King, 
in  close  consultation  with  his  mother  and 
with  Bertha  King,  in  the  office  of  the  county 
attorney,  and  while  talking  to  his  mother 
and  sister.  Bertha  King,  who  were  witnesses 
in  the  case,  was  In  a  suspicious  attitude,  but 
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that  tbey  did  not  know  what  the  said  Arnold 
King  told  his  mother  or  sister.  Various  and 
sundry  objections  were  urged  to  this.  We 
believe  that  this  should  not  have  gone  to 
the  Jury  as  Impeaching  testimony  of  Arnold 
King.  The  mere  fact  that  he  talked  to  hla 
mother  and  sister  after  he  had  testified  be- 
fore the  Jury,  without  showing  something 
that  was  said  or  done  that  would  reflect  on 
his  testimony,  would  not  aftord  a  ground  of 
Impeachment  It  was  admitted  by  the  court, 
as  shown  by  the  explanation,  as  bearing  on 
the  credibility  of  Arnold  King.  Arnold  King 
had  not  been  asked  about  It,  and  the  ettate 
simply  Introduced  the  fact  that  after  he  had 
retired  as  a  witness  he  had  a  conversation 
with  his  mother  and  sister,  without  stating 
what  that  conversation  was,  or  that  it  had 
any  reference  whatever  to  anything  connect- 
ed with  the  case.  It  certainly  ought  not  to 
be  a  ground  of  Imiieachment  that  a  son  and 
brother  would  talk  to  his  mother  and  sister, 
unless  that  was  In  some  way  connected  with 
the  case  to  show  something  was  said  or  done 
that  would  reflect  upon  him  as  a  witness. 

[S]  Another  bill  recites  Mrs.  J.  K.  King  tes- 
tified for  the  defendant.  On  her  cross-ex- 
amination counsel  for  the  state  asked  the 
following  question: 

"Did  your  daughters.  Bertha  King  and  Nellie 
King,  ever  tell  you,  after  the  last  trial,  that 
they  were  going  to  change  their  statements,  be- 
cause they  could  not  stand  to  see  Bill  go  to  the 
penitentiary?" 

In  response  to  this,  the  witness  stated  that 
neither  of  her  girls  made  such  a  statement 
to  her.  Appellant  excepted  to  this,  and  the 
court  then  made  this  statement: 

"The  court  instructs  the  jury  that  so  far  as 
any  other  trial  is  concerned  the  jury  will  not 
consider  that,  if  they  know  about  that,  for  any 
purpose,  but  that  the  court  will  let  the  question 
and  answer  stand,  with  the  understanding  that 
the  jury  will  not  consider  a  former  verdict  for 
any  purpose." 

On  another  trial  this  testimony  should  not 
be  permitted. 

[7]  Another  blU  recites  that  Carl  Graham 
testified  for  the  state.  On  cross-examination 
he  admitted  that  on  the  night  of  the  homicide 
be,  in  company  with  Mark  Mahan,  went  to 
the  home  of  J.  W.  King,  the  father  of  the 
witness  Bertha  King,  and  that  he  went  there 
for  the  purpose  of  telling  J.  W.  King  and 
wife  that  there  was  nothing  in  the  charge 
which  was  being  made  by  Bill  Carter  against 
his  brother,  Clyde  Graham,  to  the  effect  that 
Clyde  Graham  had  raped  Bertha  King,  the 
danghter  of  J.  W.  King;  and  on  cross-exam- 
ination by  the  defendant  the  witness  testified 
that  he  signed  the  letter  hereinafter  set  out 
and  correctly  copied.  Bertha  King  testified 
in  the  presence  and  hearing  of  the  Jnry  that 
the  witness  Carl  Graham  wrote  and  signed 
the  letter  hereinafter  set  out  and  fully  copied, 
and  delivered  the  same  to  her,  with  the  re- 
quest that  she  deliver  the  said  letter  to  Miss 
May  Boe.  The  witness  Carl  Graham  testi- 
fied to  material  facts.  In  behalf  of  the  state, 
at  the  inatauce  and  request  of  the  state,  and 


also  testified  to  facts  tending  to  show  that 
Clyde  Graham  did  not  drop  his  knife  near 
where  he  was  killed  on  the  night  of  the  hom- 
icide, and  at  the  instance  of  the  state,  and 
in  the  presence  of  the  Jury,  testified  to  facts 
tending  to  show  that  Bill  Garter  was  Jealous 
of  Clyde  Graham.  The  letter  is  then  set  oat 
directed  to  Miss  May  Boe: 

"Dear  Friend:  I  will  try  to  write  you  a  few 
lines  to  let  you  know  what  about  that  trouble. 
Say  May  Mr.  Bishop  is  going  to  have  you  in 
this  trial  he  is  going  to  try  to  prove  by  you  that 
Cly  raped  yon  dont  you  swear  no  such  He  cant 
prove  it  for  I  am  the  best  witness  yon  would 
have  and  they  dont  care  for  ruining  your  car- 
acter,  and  I  can  save  It  for  you  if  you  will 
just  Bware  he  never  done  it  so  I  would  like  to 
see  you  Sunday  if  you  can  come  to  Mr.  Kings 
You  let  Bertha  no  whether  you  can  come  sun- 
day  or  not  and  I  will  come  up  here  and  see  you 
and  tell  you  how  to  work  it  if  you  dont  they 
are  going  to  ruin  your  caracter  for  ever  and  it 
would  kill  your  ma  if  she  knew  it  strait  so 
dont  let  her  no  it  please  As  ever  Carl  Graham." 

Appellant  offered  this  for  the  purpose  of 
showing  that  Carl  Graham,  one  of  the  prin- 
cipal witnesses  lu  behalf  of  the  state,  was 
seeking  to  suppress  testimony,  and  thereby 
aid  the  state  in  the  prosecution,  and  also  as 
a  circumstance  t^iding  to  corroborate  the 
testimony  of  Bertha  King  to  the  efTect  that 
Carl  Graham  had  induced  her  to  swear  in 
favor  of  the  state,  on  a  former  trial  of  the 
case,  and  for  the  purpose  of  showing  that 
Carl  Graham,  Mark  Mahan,  and  Jim  Graham 
had  entered  into  a  conspiracy  to  send  Bill 
Carter  to  the  penitentiary  on  false  testimony, 
and  for  the  purpose  of  showing  that  Carl 
Graham  was  seeking  to  suppress  testimony, 
in  order  to  accomplish  the  said  purpose. 
The  court  excluded  this  letter  and  refused  to 
allow  same  tp  be  introduced  as  evidence.  The 
court  explains  this  by  saying  that  he  desired 
to  say  that  Miss  May  Roe  did  not  testify  as 
a  witness  In  this  case,  and  he  could  not  see 
that  the  letter  to  her  had  any  relevancy  to 
the  Issues  in  this  case.  The  letter  was  ad- 
dressed to  Miss  May  ROe,  who,  as  the  court 
understands,  was  a  reputable  young  lady  in 
the  Sipe  Springs  community,  and  nothing  to 
the  contrary  was  argued  or  stated  by  the  de- 
fendant's witnesses  or  his  counsel;  that  he 
felt  that  It  would  be  impr(^)er  and  Indelicate 
to  inject  her  name  into  the  case  and  cause  her 
to  be  humiliated  by  giving  publicity  to  a  let- 
ter which  did  not  in  fact  reflect  upon  her  char- 
acter in  any  way,  but  indicated  a  desire  upon 
the  part  of  the  writer  to  save  it  from  being 
smirched  and  to  save  her  from  being  scandal- 
ized. The  witness  was  an  adverse  witness  to 
appellant,  and  a  brother  of  the  deceased,  and 
for  the  purpose  of  showing  that  he  was  sup- 
pressing testimony,  and  as  a  general  refle<^ 
tlon  upon  him,  and  as  fabricating  testimony 
and  as  bearing  upon  his  feelings  and  Interest, 
etc.,  in  that  case,  we  are  inclined  to  the  opin- 
ion that  this  testimony  was  introducible. 

Another  bill  recites  practically  the  same 
matters  as  did  the  former  bill,  and  Includes 
the  letter  above  quoted.  The  letter,  in  the 
attitude  of  the  bill  of  exceptions,  was  admia- 
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slble  aa  showing  Intent  and  the  interest  that 
this  witness  was  taking  In  the  case,  as  well  as 
on  the  issue  of  whether  or  not  be  was  try- 
ing to  suppress  testimony  or  to  fabricate  it. 

[I]  Another  biU  recites  that  Bill  Wilson 
testified:  That  be  was  the  father-in-law  of 
defendant  That  about  three  years  ago  appel- 
lant had  married  bis  daughter.  That  he  now 
llyes  In  MHam  county,  having  moved  from 
Love  county,  CMil.,  to  Milam  county.  That  he 
only  lived  in  Oklahoma  less  than  twelve 
months.  That  some  time  In  the  latter  part 
of  November,  1912,  he  had  started  to  Gorman, 
and  while  on  the  road  he  met  a  man  named 
Pritchard.  Pritcbard  got  in  witness'  buggy, 
and  they  started  en  route  to  Gorman.  Soon 
afterward,  wliile  in  the  road,  he  met  parties 
whom  he  took  to  be  movers.  There  were 
several  of  them  and  a  wagon  or  two.  His 
mule  became  frightened  at  the  vehicles,  and 
the  first  thing  he  knew  Bill  Garter  Jumped 
out  of  the  first  wagon  or  came  from  behind  it, 
and  had  a  brand  new  shotgun  in  his  hands, 
and  presented  it  on  witness  and  demanded 
him  to  halt  a  time  or  two.  That  he  did  not 
remember  wbether  be  said  halt  or  not,  but 
he  said,  "I  am  going  to  kill  you,"  and  he  took 
deliberate  aim  at  him,  and  he  jumped  out  of 
the  buggy  and  hid  behind  the  buggy  and 
mule,  and  when  he  Jumped  behind  the  buggy 
the  man  Pritchard  was  right  behind  him. 
That  he  must  have  been  close  to  him  when 
he  Jumped  out  of  the  buggy.  That  defend- 
ant dropped  down  on  his  knees  and  was  try- 
ing to  shoot  him  under  the  mule,  and  Pritch- 
ard ran  in  between  himself  and  appellant 
That  Pritchara  began  to  talk  to  him  and  urge 
him  not  to  shoot,  and  that  appellant  contin- 
ued In  his  attempt  to  shoot  undfcr  the  mule. 
There  are  several  pages  of  this  testimony, 
going  into  the  details  of  this  assault  and  In- 
cidents and  matters  growing  out  of  the  mat- 
ter. This  testimony  was  not  admissible,  and, 
to  say  the  least  of  it,  was  very  hurtful  and 
harmful.  Upon  another  trial,  this  matter 
should  not  be  permitted  to  go  before  the  Jury. 
If  appellant  had  taken  the  stand  as  a  wit- 
ness, and  an  indictment  had  been  preferred 
against  him  for  this  attack,  that  fact  or  the 
indictment  or  prosecution  might  be  used,  un- 
der our  authorities,  as  a  means  of  attacking 
the  testlmouj;  of  appellant  or  it  might  be 
used  if  he  was  prosecuted  as  affecting  the 
issue  of  the  suspended  sentence  request 

Another  bill  shows  the  wife  of  appellant 
was  called  as  a  witness  in  the  presence  and 
hearing  of  the  Jury.  Upon  another  trial,  this 
will  not  occur.  As  explained  by  the  court 
however,  it  may  have  amounted  to  nothing, 
inasmuch  as  the  court  says  he  suspected 
that  Mrs.  Myrtle  Carter,  wife  of  defendant 
who  was  called  as  Mrs.  Myrtle  'Wilson, 
was  the  wife  of  defendant  but  called  by  her 
maiden  name,  and  upon  inquiry  ascertained 
such  to  be  the  fact  Ue  then  Informed  the 
district  attorney  she  would  not  be  a  compe- 


tent witness,  and  she  was  not  placed  upon  tbc 
stand.  Aj3  explained,  there  was  no  error 
shown;  but  upon  another  trial  the  wife  of 
appellant  should  not  be  so  called. 

For  the  reasons  indicated,  the  Judgment  is 
reversed,  and  the  cause  remanded. 

PBENDERGAST,  P.  J.  Evidently  the  word 
"not"  was  not  in  the  court's  charge,  for  no 
complaint  was  made  thereof  In  the  court  be- 
low; Its  insertion  must  have  been  an  error  of 
the  clerk  In  copying. 

I  think  the  court's  diarge,  wherein  he  told 
the  Jury  if  they  believe  from  the  evidence  be- 
yond a  reasonable  doubt  appellant  shot  and 
killed  deceased,  "not  for  the  purpose  of  pro- 
tecting his  person  from  unlawful  Ttolence 
from  Clyde  Graham,  and  not  because  of  rea- 
sonable apprehension  at  the  time  that  the 
said  Clyde  Graham  was  using  or  was  about 
to '  use  unlawful  violence  upon  him,  the  de- 
fendant then  he  cannot  Justify  the  killing  of 
said  Graham,  if  he  did  kill  him,  as  done  in 
his  lawful  defense."  This  onqnestlonably  is 
the  law,  was  applicable  In  this  case,  and  was 
presenting  the  question  from  the  state's 
standpoint 


WRIGHT  v.  STATa    (No.  8841.) 

(Court  of  Criminal  Appeals  of  Texas.    Dec  15, 

1916.     Rehearing  Denied  March  8,   1916.) 

1.  CaiMiRAi.  I/AW   9=>1144  —  Apfeai.  —  Pbs- 

SUMPTION. 

It  will  on  appeal  be  presumed  that  the  ac- 
tion of  the  trial  court  was  correct  nnleas  it  ap- 
pears' to  the  contrary  by  the  record. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  §§  2736-2764,  2766-2771,  2774- 
2781,  2901,  3016-S037 ;   Dec.  Dig.  ®=»1144.] 

2.  CaniiNAi,  Law   «=»1099— Af  pcaI/— Statb- 
KBNi  OF  Facts. 

On  stated  facts,  held  that  accosed,  who  was 
convicted  on  a  plea  of  guilty,  entered  when  he 
was  unable  to  obtain  counsel  to  represent  him, 
did  not  show  sufficient  diligence  in  obtaining  a 
statement  of  facts;  hence  denial  of  motion  for 
new  trial  will  not  be  reviewed  on  affidavits. 

[B!d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  2866-2880 ;  Dee.  Dig.  «s» 
1099.] 

Appeal  £r<Hn  Criminal  District  Court  Dal- 
las Oormty;    W.  L.  Orawfttrd,  Jr.,  Judge. 

J.  R.  Wright  was  convicted  of  crime,  and 
he  appeals.     Affirmed. 

McCutcheon  A  Church,  of  Dallas,  for  ap- 
pellant C.  G.  McDonald,  Asst  Atty.  Gen., 
for  the  State. 

DAVIDSON,  jr.  Appellant  was  given  two 
years  in  the  county  jail  on  a  plea  of  guilty, 
and  a  waiver  of  jury,  the  case  being  tried 
by  criminal  district  court  No.  2  of  Dallas 
county. 

[1,  2]  There  are  no  hDls  of  exception  and 
no  statement  of  facts  in  the  record.  The 
attorney  for  appellant  files  affidavit  setttng 
up  strong  grounds  why  he,  appellant,  should 
have  been  awarded  a  new  trial,  and  why  a 
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refusal  to  do  bo.  would  anfhoilze  a- reversal 
of  the  Judsnient  Tbis  a^davlt  Is  met  by 
the  affidavit  of  the  district  Judge,  the  as- 
sistant county  attorney,  the  stenographer, 
and  clerk  of  the  court,  which  sharply  con- 
travenes the  affidavit  of  counsel  for  appel- 
lant. These  contradictions  are  of  such  a 
nature  this  court  would  not  feel  Justified  tn 
reversing.  On  appeal  this  court  will  presume 
the  correctness  of  the  decision  of  the  trial 
Judge.  This  is  the  legal  presumption.  The 
party  who  attacks  the  ruling  of  the  trial 
court  must  show  that  error  was  committed. 
In  other  words,  legal  presumption  of  the  cor- 
rectnetfs  on  the  part  of  the  trial  court  must  be 
properly  and  legitimately  overcome  in  order 
to  require  a  reversal.  The  affidavit  of  coun- 
sel for  appellant  Is  rather  lengthy,  the  sub- 
stance of  which  Is  that  at  the  time  this  case 
was  called  for  trial  In  criminal  district  court 
No.  2  he  was  in  the  prosecution  of  a  felony 
In  criminal  district  court  No.  1.  The  Judge 
of  criminal  district  court  No.  2  sent  for 
counsel,  and  advised  him  of  the  situation. 
The  attorney's  statement  Is  to  the  effect  that 
be  asked  for  a  postponement  of  the  case  un- 
til he  could  finish  the  trial  In  the  other  court, 
which  was  refused  by  the  Judge  who  tried 
this  case,  and  appellant  was  required  to  go 
to  trial.  Counsel  who  makes  the  affidavit 
was  in  partnership  with  another  attorney, 
who  did  not  appear  in  the  case.  The  affida- 
vit further  shows  that  he  sought  to  employ 
Mr.  Baskett,  another  member  of  the  bar,  to 
t«ke  his  place  by  tendering  him  his  fee. 
This  was  declined  by  Mr.  Baskett,  and  ap- 
pellant was  then  permitted  to  go  with  an  of- 
ficer In  quest  of  an  attorney  to  represent 
bim.  After  being  absent  for  half  an  hour 
or  more,  he  returned  and  reported  his  fall- 
are  to  find  an  attorney,  whereupon  he  plead- 
ed guilty.  It  is  shown  that  testimony  was 
Introduced  as  to  the  facts  under  the  plea 
of  guilty,  with  the  result  that  the  court  gave 
blm  two  years'  imprisonment  In  the  county 
Jail,  and  on  the  last  day  of  the  'term  mo- 
tion for  a  new  trial  was  overruled.  Facts 
were  Introduced  on  this  motion.  It  seems 
f rem  the  affidavit  It  took  a  wide  range,  and 
covered,  not  only  the  trial  of  the  motion, 
but  the  facts  of  the  case  as  well;  at  least 
that  seisms  to  b^  a  proper  conclusion  from 
the  affidavit  Court  adjourned  so  shortly 
afterwards  appellant's  counsel  did  not  have 
time  to  obtain  a  statement  of  the  facts,  either 
on  the  trial  or  on  motion  for  new  trial.  A 
stenographer  did  not  take  down  the  testi- 
mony on  the  original  trial,  but  did  on  the 
new  trtaL  Mr.  McCutcheon  further  states 
be  was  unable  to  get  the  statement  of  facts, 
and  was  therefore  deprived  of  a  hearing  in 
this  court  on  his  appeal.  It  may  also  be 
stated  an  order  was  entered  In  the  minutes 
of  the  court,  granting  him  time,  for  the  rea- 
son that  as  the  term  was  at  its  close  the 
statement  of  facts  could  not  be  gotten  up  be- 
fore adjonmment,  the  court  stating  he  would 


see  that  appellant  lost  nothing  of  his  rights 
by  reason  of  that  fact.  He  asked  the  stenog- 
rapher to  make  out  a  statement  of  the  facts 
as  quick  as  possible,  so  as  to  show  no  delay. 
This  was  on  Saturday.  On  Monday  he  says 
he  called  on  the  stenographer,  and  found  be 
was  absent  in  aittendanoe  upon  the  Court  of 
Criminal  Appeals  as  a  witness  tn  a  case 
pending  in  that  court.  Upon  his  return  the 
stenographer  made  out  a  statement  of  facts, 
which  was  never  approved  by  the  county  at- 
torney, and  after  a  long  delay  he  failed  to 
get  a  statement  of  facts;  that  he  was  un- 
able to  get  a  statement  of  facts  on  the  merits 
of  the  case  because  of  want  of  stenographer, 
and  he  was  unable  to  produce  it,  and  the 
county  attorney  who  tried  the  case  did  not 
make  out  one.  This  is  in  substance  the  affi- 
davit of  counsel  for  appellant 

The  district  Judge  filed  an  affidavit  stat- 
ing that  he  sent  for  coansel  wboi  the  case 
was  called  for  trial,  and  that  his  partner, 
Mr.  Church,  was  In  the  courtroom  at  the 
time;  that  he  Informed  him  of  the  sltoa- 
tion,  and  connsel  withdrew  from  the  case; 
that  Mr.  Baskett  was  in  tha  courtroom  and 
refused  to  take  the  case,  and  Mr.  Church, 
his  partner,  also  refused  to  have  anything 
to  do  with  It  assigning  reasons  unnecessary 
to  state ;  and  that  he  gave  appellant  time  to 
secure  an  attorney,  but  after  looking  around 
for  a  while,  he  failed  to  obtain  the  service 
of  counsel,  and  came  back  and  announced  he 
would  plead  guilty.  In  this  connection  It  . 
might  be  stated  It  is  also  shown  in  appel- 
lant's counsel's  affidavit  that  appellant  had 
been  addicted  to  absinthe  drinking,  and  at 
the  time  of  the  trial  was  under  its  Influ- 
ence. The  district  Judge  states  at  the  time 
of  the  trial  appellant  appeared  to  be  duly 
sober,  and  gave  no  evidence  of  being  under 
the  Influence  of  any  whisky  or  drug,  and 
seemed  to  be  normal  every  way.  He  states 
that  counsel  for  appellant  drew  up  the  order 
at  his  (the  district  Judge's)  request  that 
went  into  the  minutes,  authorizing  the  sub- 
sequent filing  of  a  statement  of  facts,  stat- 
ing as  the  reason  the  shortness  of  the  term 
prevented  their  being  filed  before  it  did  ad- 
journ. This,  of  course,  was  in  reference  to 
the  evidence  Introduced  on  the  motion  for 
new  trial.  The  time  allowed  by  him  would 
apply  anyway  to  the  facts  Introduced  on  the 
merits  of  the  case.  The  district  Judge  states 
the  statement  of  facts  was  not  presented  to 
him  by  counsel,  and  he  knew  nothing  of  it 
until  subsequently;  that  his  attention  was 
called  on  the  street  to  the  faot  that  the  state- 
ment of  facts  had  been  on  the  clerk's  desk 
for  some  time,  and  he  immediately  went 
to  the  courtroom  and  read  the  statement  of 
facts  and  approved  same;  that  appellant's 
counsel  never  did  present  blm  any  statement 
of  facts.  The  clerk  filed  an  affidavit,  sub- 
stantially, that  some  time  after  the  state- 
ment of  facts  was  made  up  by  the  stenogra- 
pher,   counsel    brought    the   statement    of 
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facts  to  him  and  left  It  with  taim,  and  It  re- 
mained there  on  his  desk  for  aome  time  nntll 
the  Judge  signed  same,  and  that  counsel  did 
not  file  the  statement  of  facts,  but  took  it 
away,  and  it  has  not  been  returned  to  him, 
and  therefore  has  never  been  filed.  Tbe 
county  attorney  states  he  knew  nothing  about 
It  until  one  day  counsel  passed  his  office  door 
and  called  his  attention  to  the  fact  that  the 
statement  of  facts  was  on  the  clerk's  desk, 
or  something  of  that  nature,  and  that  the 
statement  of  facts  was  never  presented  to 
blm  otherwise.  The  stenographer  testifies, 
within  four  or  five  days  after  court  ad- 
journed, he  furnished  counsel  with  a  state- 
ment of  the  facts,  and  had  received  $10  of 
the  $12.50  due  for  the  work.  The  court  at 
which  the  conviction  occurred  adjourned  on 
the  2d  day  of  October.  The  transcript  was 
certified  by  the  clerk  on  the  25th  day  of  Oc- 
tober. While  we  have  not  gone  fully  Into 
detail,  for  these  afildavits  are  rather  volumi- 
nous, this  Is  a  substantial  statement  of  the 
merits  of  the  affidavit  and  counter  affidavits. 

In  this  manner  the  record  is  presented  to 
us,  and  we  are  of  opinion  that  the  showing 
of  diligence  on  the  part  of  appellant  is  not 
sufficient.  If  appellant  had  been  diligent  In 
the  matter  and  failed  to  get  a  statement  of 
facts,  we  would  have  a  different  question, 
but  where  the  issue  is  placed  as  these  affida- 
vits place  it,  in  view  of  the  general  pre- 
sumption that  the  action  of  the  court  must 
be  shown  to  be  illegal  and  incorrect  when 
an  attack  is  made  upon  it,  this  showing  is 
not  sufficient.  If  appellant  had  even  filed  a 
statement  of  facts  when  he  did  get  the  ap- 
proval of  the  Judge,  showing  an  excuse  why 
this  was  not  done  earlier,  the  showing  would 
be  more  equitable.  This  was  not  done,  nor 
was  the  statement  of  facts  filed  In  the  trial 
court,  nor  tendered  to  this  court  with  a  rea- 
son why  it  was  not  filed  in  the  trial  court 

We  do  not  think  the  shewing  is  of  such  a 
nature  that  requires  a  reversal  of  the  Judg- 
ment, and  it  Is  therefore  ordered  to  be  af- 
firmed. 


HUDSON  V.  STATE.    (No.  3971.) 

(Court  of  Criminal  Appeals  of  Texas.    March  1, 
1916.) 

Labcent  «=»6S(1)— Issues— Evidence. 

Where  defendant  was  accused,  under  Pen. 
Code  1911,  art.  1353,  of  having  stolen  a  horse, 
evidence  that,  when  he  took  possession  thereof, 
he  did  so  under  claim  of  ownership,  telling  wit- 
nesses that  be  had  bought  the  animal,  is  insufS- 
dent  to  require  submission  of  the  issue  wheth- 
er defendant  was  guilty  of  willfully  driviBg  stock 
from  its  accustomed  range  under  Pen.  Code 
1911,  art.  1356. 

[Ed.  Note. — For  other-  cases,  see  Larceny, 
Cent.  Dig.  §§  180, 181 ;   Dec.  Dig.  <B=>68(1).] 

Appeal  from  District  Court,  Crosby  County ; 
W.  R.  JSpencer,  Judge: 

WUlis  Hudson  was  convicted  of  larceny, 
and  he  appeals.    AiUrmed. 


J.  W.  Burton,  of  Grosbyton,  for  appellant 
G.  G.  Md^onald,  Aast  Atty.  G«n.,  for  the 

State. 

HARPER,  J.  AKieUant  was  convicted  at 
theft  of  a  horse,  the  property  of  C.  D.  Cald- 
well, and  his  punishment  assessed  at  two 
years'  confinement  in  the  state  penitentiary. 

No  exceptions  were  reserved  to  the  intro- 
duction of  any  testimony,  and  no  exceptions 
reserved  to  the  charge  of  the  court.  How- 
ever, appellant  In  his  motion  for  a  new  trial 
complains  that  the  court  erred  in  not  sub- 
mitting the  Issue  of  whether  or  not  appellant 
was  guilty  of  willfully  driving  stock  from  its 
accustomed  range  as  defined  in  article  1356 
of  the  Penal  Code,  claiming  the  evidence ' 
raised  that  issue,  and,  if  they  so  found,  to 
acquit  him,  as  he  was  charge  with  theft  ot 
the  horse  under  article  1353. 

According  to  our  view  of  the  testimony, 
there  was  no  evidence  raising  that  issue.  It 
is  true  there  is  a  suggestion  the  animal  might 
have  been  on  the  range  when  he  took  posses- 
sion of  it,  but  the  evidence  and  all  the  evi- 
dence is  that,  when  he  took  possession  be  did 
so  under  a  claim  of  ownership,  telling  two 
men  that  he  had  bought  the  animal  from  a 
man  he  did  not  know,  near  Lubbock. 

This  issue  was  fairly  submitted  in  the 
charge,  and  the  Judgment  Is  affirmed. 


GALINDO  V.  STATE.    (No.  S982L) 

(Court  of  Qriminal  Appeals  of  Texas.     March 

8,  1916l) 

1.  Cbimimai.  Law  «=>1090(17)— Bux  or  Ex- 
ceptions—Motion IN  ABBE8T. 

A  record  which  contained  neither  a  state- 
ment of  fact  nor  a  bill  of  exceptions  presented 
nothing  for  review  on  appeal  except  a  ruling  on 
motion  in  arrest,  on  the  ground  that  the  indict- 
ment was  fatally  defective. 

[Ed.  Note. — For  other  cases,  see  Oiminal 
Law,  Cent  Dig.  S  3204;  Dec.  Dig.  «=>109O(17).) 

2.  INTOXICATINQ    LiQUOBS    «=s>216  —    INDICT- 
MENT—SurFICIENCT. 

An  indictment  for  violation  of  the  local  op- 
tion liquor  prohibition  law  in  selling  beer  need 
not  allege  that  the  beer  was  an  intoxicating 
liquor. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  {S  230-233;  Dec.  Dig.  «3b 
216.] 

Appeal  from  District  Court,  Presidio 
County;    W.   C.   Douglas,   Judge. 

Pancho  Galindo  was  convicted  of  a  viola- 
tion of  the  local  option  liquor  prohibition 
law,  and  he  appeals.     Affirmed. 

O.  C.  McDonald,  Asst  Atty.  Gen.,  for  the 
State. 

PBENDERGAST.  P.  J.  Appellant  was 
convicted  for  the  violation  of  the  local  option 
liquor  prohibition  law,  a  felony,  and  his  pun- 
ishment assessed  at  the  lowest  prescribed  by 
law. 

[1 , 2]  There  is  neither  a  bill  of  exoqttions 
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nor  a  statement  of  facts  In  the  record.  The 
only  question,  In  the  absence  of  these,  which 
can  be  reviewed  is  appellant's  motion  in  ar- 
rest of  Judgment,  wherein  he  contends  that 
the  indictment  is  fatally  defective,  In  that 
the  liquor  alleged  to  have  been  sold  by  appel- 
lant was  beer,  contending  that  in  addition 
to  saCh  allegation,  it  is  necessary  to  allege 
that  beer  was  an  intoxicating  liquor.  This 
question  has  been  expressly  decided  against 
appellant  In  Moreno  v.  State,  64  Tex.  Cr.  B. 
«60,  143  S.  W.  156,  Ann.  Cas.  1914C,  863. 
Hence  the  court  did  not  err  in  OTerraling 
Ills  motion. 

The  Judgment  will  be  affirmed. 


HAMPTON  T.  STATE.    (No.  8920.) 
<Goart  of  Oriminal  Appeals  of  Texas.    Feb.  2, 

1916.    Behearing  Denied  March  1,  1916.) 
X  JuBT    ^9116  —  Quashing     Yknibb  — 

6BOT7NDB. 

In  a  jprosecutlon  for  murder,  the  clerical 
error  of  writine  the  name  of  a  venireman  in  the 
list  served  on  defendant  as  J.  Stam  Davis,  while 
in  drawing  the  venire  the  clerk  drew  the  name 
of  J.  Stam  Davenport,  was  not  .ground  for 
quashing  the  venire. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Dig.  f §  542«  S43 ;  Dec.  Dig.  <3=9ll6J 

2.   HOHIOIDB   «=S174— BVIOENCB. 

In  a  prosecution  for  murder,  where  the  evi- 
dence showed  that  at  the  time  of  deceased's 
death  she  had  on  her  $4.30  in  small  change, 
which  was  not  found  upon  her  body,  evidence 
tliat  quarters,  nickels,  and  dimes  were  plowed 
up  in  the  back  yard  of  the  place  occupied  by 
defendant  at  the  time  of  the  murder,  was  admis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  359-371 ;  Dec.  Dig.  <S=»174.] 

8.  Cbiminai.  Law  iS=5»338— Evidenck. 

In  a  prosecution  for  murder,  evidence  that 
defendant's  dog  was  seen  coming  from  deceased's 
house  and  going  toward  defendant's  was  admis- 
sible, where  evidence  of  footprints  and  horse 
tracks  tended  to  show  that  defendant  was  trav- 
eling in  the  same  direction  near  where  the  dog 
was. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §S  762,  753,  755,  756,  787,  788, 
£01,  855 ;  Dec.  Dig.  <»s>33&] 

4.  CbIVINAI.  LiAW  ®=>393— EVIDSNCK. 

In  a  prosecution  for  murder,  the  fact  that 
<tefendant  was  under  arrest  when  his  foot  was 
fitted  to  a  barefoot  track  found  at  the  scene  of 
the  crime  did  not  render  the  evidence  inadmisd- 
ble. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §{  871-874;  Dec.  Dig.  «=» 
893.] 

5.  CsatnxAij  Law  «=>338— Evidence. 

In  a  prosecution  for  murder,  where  the 
hoof  of  defendant's  horse  was  measured  and 
«hown  to  have  fitted  the  tracks  leading  from 
near  decedent's  body  to  defendant's  premises, 
where  the  horse  was,  evidence  that  a  pony  was 
-tracked  from  near  decedent's  home  to  defend- 
ant's lot  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  K  752,  753,  755,  756,  787,  788, 
801,  868;   Dec.  fSg.  <S=338.] 

6.  Cbminai,  Law  «=534— Evidewce  —  CoN- 

nSSSIOR — OOBBOBORATIOR. 

Where  a  confessioii  by  defendant  was  in 
evidence,  circumstances  tending  to  connect  de- 


fendant with  the  crime,  such  as  that  a  horse 
was  tracked  from  decedent^s  prenliises  to  de- 
fendant's, were  admissible  to  support  the  con- 
fession. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  IJ  1202-1206;   Dec.  Dig.  «=» 

7.  HomoiDE  «=>170— Evidence; 

Testimony  of  a  witness  that  he  saw  human 
tracks  inside  decedent's  field,  and  they  compared 
closely  with  defendant's  track,  was  admissible 
where  the- witness  also  testified  that  he  measured 
the  tracks  and  compared  them. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  $  305;   Dec.  Dig.  <8=»170.] 

S.  HoinciDB  9=:»170— Evidence. 

Testimony  of  a  vdtness,  who  saw  another 
party  measure  a  barefoot  track  at  the  scene  of 
the  crime,  after  such  other  party  had  testifi^ 
to  the  measurements,  that  tne  track  appeared 
to  be  the  same  as  he  saw  in  defendant's  field 
was  admissible. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  305;  De&  Dig.  «=»170.] 

9.  CBiiaNAT  Law  «=333&— Etidenoe. 

Where  it  was  evident  that  there  had  been 
a  struggle  in  the  killing,  and  that  the  murderer 
might  well  have  become  bloody,  evidence  that  a 
sifting  of  defendant's  fireplace  ashes  yielded  a 
set  of  overall  buttons  and  a  set  of  shirt  bottons, 
other  testimony  showing  that  he  had  worn  over- 
alls and  a  shirt  on  the  day  of  the  crime,  was  ad- 
missible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  M  752,  753.  755,  756,  787,  788, 
801,  855 ;    Dec.  Dig.  «=.338.] 

10.  Witnesses    iS=»198  —  Evidencb  —  Pbivi- 

LEGE. 

Testimony  that  when  witness  was  visiting 
defendant  and  his  wife  she  heard  the  wife,  quar- 
reling with  defendant,  charge  him  with  the 
crime,  which  he  admitted,  was  admissible;  the 
matter  not  being  privileged. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  740,  741;    Dec  Dig.  «=»193.] 

Jll.  Witnesses  «=»S52— Impeachment— Repu- 
tation FOB  Vbbacity. 

Where  defendant  did  not  offer  to  prove  the 
reputation  for  veracity  of  a  witness  whom  he 
sought  to  impeach  within  the  12  years  immedi- 
ately preceding  trial,  offered  testimony  as  to 
her  reputation  12  years  before  was  properly  ex- 
(duded  as  too  remote. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1152;   Dec.  Dig.  «=>852.] 

12.  Cbiminai.  Law  «=>33S— Etidbnck. 

The  court's  refusal  to  permit  defendant 
to  testify  that  since  his  arrest  the  sheriff  had 
allowed  him  to  go  at  large  was  proper. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  752,  763,  755,  756,  787, 
788,  801,  866 ;    Dec.  Dig.  «s>338.1 

313.  HoMiciDB  «=>252  — Guilt  — SuMioiBNOT 

OF  Evidence.    _  _^        _ij         ..  ,., 

In  a  prosecution  for  murder,  evidence  «eW 

sufficient  to  support  verdict  of  guilty. 
[Ed.  Note.— For   other   cases,'  see   Homicide, 

Cent  Dig.  §8  518-522 ;   Deo.  Dig.  i&=»252.] 

14.  Cbimiwai,  Law  «=>361— Bvidewob.  , 

Where  the  state  introduced  as  evidence  that 
blood  had  been  on  defendant's  hat,  testimony  of 
a  witness  that  when  he  arrested  defendant  his 
hat  was  slightly  burned,  also  evidence  that  his 
arm  was  scratched,  testimony  of  such  witneos 
as  to  the  explanation  defendant  gave  at  the 
time  as  to  why  the  scratches  were  on  his  arm 
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and  how  Ua  hat  got  burned  was  improperly  ex- 
cluded. 

[Ed.    Note.— For    other    cases,    see   Criminal 
Law,  Gent  Dig.  {i  802,  803;    Dec.  Dig.  «=» 
361.] 
16.  Crikinai,  Law  (S=»1170-Appeai^-Habm- 

I.XBS  Ebbob — EXCI.UBION  or  Evidenck. 
The  exclusion  of  the  testimony  of  the  wit- 
ness who  arrested  defendant  aa  to  the  explana- 
tion given  by  the  latter  of  a  scratch  on  his  arm 
and  burns  on  his  bat,  claimed  by  the  state  to 
have  been  made  to  remove  blood,  was  harmless 
error,  where  defendant  was  allowed  to  testify  as 
to  the  explanation  he  had  made,  and  the  state 
did  not  question  it. 

[E!d.    Note.— For    other    cases,    see   Criminal 
Law,  Cent.  Dig.  gS  3145-3153;   Dec.  Dig.  ®=> 
1170.] 
16.  Criminal  Law  ©=91092— Appeal  and  Eb- 

BOR— Consideration  ot  Bills  of  Exoep- 

TION. 

The  Court  of  Criminal  Appeals  cannot  con- 
sider bills  of  exception  which  the  trial  court 
declined  to  approve  on  the  ground  of  incorrect- 
ness, where  tliere  is  attach^  to  them  no  proof, 
as  by  bystanders,  of  their  correctness,  as  requir- 
ed by  statute. 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {«  2803,  2829,  2834-2861,  2919 ; 
Dec  Dig.  «=>1092.1 

Appeal  from  District  Cotirt,  Franklin 
County ;  H.  F.  O'Neal,  Judge. 

Wade  Hampton  was  convlctecl  of  murder, 
and  be  appeals.    Judgment  affirmed. 

T,  0.  Hutchlngs,  of  Mt  Pleasant,  for  appel- 
lant C.  O.  McDonald,  Asat  Atty.  Oen.,  tox 
the  State. 

HAEPER,  J,  Appellant  was  conTlcted  of 
mnrder,  and  his  punishment  assessed  at  99 
years'  confinement  In  the  state  penitentiary. 

Mrs.  Talitha  Caroline  C^sey  was  murdered 
and  her  body  crowded  into  a  box  in  her 
smokehouse  October  12,  1891.  Appellant  was 
arrested  the  next  day  and  placed  in  jail.  The 
grand  Jury  failed  to  indict  Mm,  and  be  was 
released.  In  1914,  23  years  after  Mrs.  Casey 
was  murdered,  additional  testimony  was  dis- 
covered, and  the  grand  Jury  of  Franklin  coun- 
ty November  4,  1914,  returned  an  Indictment 
charging  appellant  with  the  crime.  There- 
after he  was  arrested  In  Marlon  county, 
where  he  had  been  since  he  was  released 
from  Jail  In  1891.  The  evidence  shows  be- 
yond a  shadow  of  doubt  that  Mrs.  Casey  was 
brutally  murdered ;  ber  throat  being  cut  and 
other  wounds  Inflicted.  There  were  evi- 
dences that  a  severe  struggle  oocurred,  and 
she  bad  fought  for  her  life,  but  to  no  avaU. 

[1]  The  first  two  bills  In  the  record  com- 
plaia  that  the  court  erred  in  not  permitting 
appellant  to  withdraw  his  announcement  of 
ready  and  In  not  quashing  the  venire  drawn. 
The  ground  relied  on  is  that  In  drawing  the 
venire  the  clerk  drew  the  name  of  J.  Stam 
Davenport,  but  in  the  list  served  on  appellant 
this  name  was  vfritten  J.  Stam  Davis.  This 
would  be  good  ground  for  ch^lenge  to  this 
Juror  wtien  called,  but  a  clerical  error  of  this 
character  would  be  no  ground  to  quash  the 
venire  drawn,  and  the  court  did  not  err  in 


overruling  the  motion  to  quash  the  venire. 
Apparently  the  court  sustained  the  challenge 
to  the  Juror,  for  It  does  not  appear  that  be 
served  on  the  Jury.  Bowen  v.  State,  3  Tex. 
App.  617;  MltcheU  v.  State,  36  Tex.  Cp.  R. 
301,  33  8.  W.  367,  36  S.  W.  456,  and  cases 
cited. 

[2]  Bills  of  exception  Nos.  S  and  4  show 
that  Aaron  Brown  was  permitted  to  testify: 

"That  20  years  after  the  death  of  Mrs.  Casey 
he  plowed  up  in  the  back  yard  of  the  place  oc- 
cupied by  defe&dant  in  1891  some  quarters, 
nickels,  and  dimes ;  that  the  dates  on  these 
coins  show  they  were  minted  in  18^,  1859, 
1868.  1876,  1877,  1887,  and  1888,  all  prior  to 
the  death  of  Mrs.  Casey." 

The  court  did  not  err  In  admitting  this 
testimony,  for  the  evidence  shows  that  at  the 
time  of  the  death  of  Mrs.  Casey  she  bad  in 
her  purse  (which  was  in  her  podcet)  ^.30, 
all  In  small  change — no  greenbacks;  that  in 
the  box  where  she  was  found,  and  loose  in 
her  clothing  at  the  time  of  her  death,  (»ly 
85  cents  was  found;  the  remainder  of  the 
money  being  missed.  It  was  further  riiown 
that  appellant  lived  at  Oie  place  where  the 
money  wad  found  at  the  time  of  the  death  of 
Mrs,  Casey ;  that  he  Immediately  left,  and 
no  other  person  bad  occupied  that  place  un- 
til this  money  was  plowed  up;  that  It  bore 
evidence  of  having  be&i  burled  for  a  long 
time,  It  being  corroded  and  black.  Under 
such  circumstances  the  evidence  was  admis- 
sible that  the  Jury  might  determine  from  all 
the  evidence  whether  or  not  this  was  the 
money  taken  from  Mrs.  Casey  at  the  time  she 
was  killed.  The  court.  Is  approving  the  bill, 
states:. 

"I  admitted  the  coins  because  they  were 
found  in  the  back  yard  of  defendant  who  was 
the  last  person  who  lived  on  the  place  up  to  the 
time  these  coins  were  plowed  up.  The  evidence 
shows  that  the  deceased,  Mrs.  Casey,  had  such 
coin  at  the  time  she  was  murdered,  and  all  the 
coin  bore  date  prior  to  the  time  of  Mrs.  Casey's 
death,  and  it  was  admitted  as  a  circumstance 
for  the  Jury  to  consider." 

[3, 4]  In  the  next  blU  it  is  stated  that  Mar- 
lon Ravine  was  permitted  to  testify  that  on 
the  day  Mrs.  Casey  was  killed  he  saw  appel- 
lant's dog  about  1 .  o'clock  coming  from  the 
direction  of  Mrs.  Casey's  and  going  towards 
defendant's  bouse.  If  this  was  all  the  testi- 
mony, it  would  be  slight.  If  any,  evidence  that 
appellant  also  traveled  along  this  way  about 
this  time,  for  Ravine  does  not  dalm  to  have 
seen  appellant  oi^  that  occasion.  But  this  is 
not  ell  the  evidence.  A  man's  bar^oot  track 
was  found  tn  the  smokehonse,  full  of  blood, 
and  so  clotted  that  the  track  could  be  dug 
out.  Not  far  from  this  smol^ehouse  it  was 
found  when  *  horse  with  a  small  foot  had 
been  hitched;  the  track  of  this  horse  was 
followed  to  where  It  Jumped  a  fence  into  ap- 
pellant's field,  and  a  man's  barefoot  trat^ 
was  there  found,  which  correspwided  with 
the  track  found  in  the'  smokehouse  by  the 
dead  body  at  Mrs.  Casey.  Ttie  hone's  track 
was  then  traced  through  appellant's  field  Into 
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bis  lot  The  trade  made  by  appella&t^s  gp^y 
bone  found  in  jtbe  lot  was  measured,  and  It 
corresponded  with  the  tracks  found  wbfure 
the  horse  was  hitched  near  Mrs,  Casey's 
bouse,  and  traced  from  that  point  to  the 
place  where  the  fence  had  been  partially  tak> 
en  down,  and  the  horse  Jumped  'over  the  re- 
mainder, and  with  the  horse  track  leading 
from  this  place  to  appellant's  lot;  The  dog 
of  appellant  the  witness  was  permitted  to 
testify  about  seeing  was  traveling  in  the  same 
direction,  and  near  the  i^ce  where  the 
horse's  tracks  were  discovered  and  traced. 
This  rendered  the  testimony  admissible,  and 
especially  is  this  true  when  tbe  track  that 
was  dng  up  in  the  smokehouse  was  fitted  to 
appellant's  toot  Tb»  fact  that  appellant  was 
under  arrest  when  this  track  was  fitted  to 
bis  foot  would  not. render  such  evidenoe  in- 
admissible. Walker  t.  State,  7  Tex.  App.  245. 
32  Am.  Rep.  59S ;  Guerrero  t.  State,  46  Tex. 
Cr.  R.  447,  80  S.  W.  1001 ;  Meyers  ▼.  State.  14 
Tex.  App.  48 ;  Thompson  v.  State,  46  Tex.  Or. 
B.  102,  74  S.  W.  914;  Squires  t.  State,  64 
S.  W.  771. 

[S,  6]  Tbe  evidence  of  tbe  witnesses  that 
tbey  "tracked  a  pony  from  near  deceased's 
borne  to  the  back  of  defendant's  field  across 
the  woods  and  into  and  through  defendant's 
field  up  to  the  back  of  bis  lot"  was  clearly 
admissible  under  all  tbe  authorities,  and  tbe 
bills  complaining  of  this  matter  present  no 
error.  Goldsmith  v.  State,  32  Tex.  Gr.  B. 
112,  22  S.  W.  405 ;  Parker  v.  State,  46  Tex. 
Cr.  R.  465,  80  S.  W.  1008,  108  Am.  St  R^. 
1021,  3  Ann.  Cas.  893.  Especially  in  this  case 
Is  the  testimony  admissible,  as  the  record 
shows  the  foot  ot  appellant's  gray  horse 
found  in  his  lot  was  measured  and  shown  to 
bave  fitted  the  tracks  leading  from  near 
where  tbe  deceased's  body  was  found  to  ap- 
pellant's lot  Of  course,  this  does  not  con- 
clusively prove  appellant  was  riding  the  borse 
on  this  occasion,  yet  it  is  a  circumstance 
tending  to  connect  him  with  the  offense.  And 
as  a  confession  of  appellant  is  testified  to  by 
another  witness,  all  these  circumstances  are 
admissible  in  evidence,  tending  to  support 
and  show  the  truth  of  the  confession. 

11,  S}  Appellant  also  objected  to  Marlon 
Bavlne  being  permitted  to  testify  that  be  saw 
In  the  smokehouse,  near  the  body  of  deceased, 
a  barefooted  human  track,  which  looked  to 
be  a  grown  man's  track,  and  it  appeared  to 
be  the  same  kind  of  track  as  that  he  saw  in 
defendant's  field  where  the  horse  Jumped  the 
bade  fence,  and  objected  to  the  testimony  of 
Bill  Stokes  that  he  saw  the  human  tracks  in- 
side the  field  near  the  fence,  and  tbey  com- 
pared favorably  with  tracks  made  by  defend- 
ant Many  and  numerous  objections  were 
urged  to  this  testimony ;  but  Inasmuch  as 
Stokes  testified  he  measured  the  tradu  and 
compared  them,  and  by  comparison  it  was 
bis  oi;dnl<»  it  was  the  same  track,  this  testi- 
mony was  properly  admitted.  It  is  true  be 
says: 


"The  soil  was  very  loosa  sand,  aoA  a  correct 
measurement  would  be  hard  to  get.  We  could 
not  get  it  absolutely  correct,  but  we  did  the  best 
we  could."  •  • 

He  also  B^ys : 

"Wo  measured  the  pony's  tracks  and  compared 
them  with  the  tracKS  fdund,  and  they  corre- 
sponded very  weJL" 

That  be  gave  tbe  measurements  to  Mr. 
Langston,  who  In  1891  was  sheriff  of  the 
county,  and  he  did  not  know  where  they  now 
are.  As  said  in  Cordes  v.  State,  54  Tex.  Gr. 
R.  210,  112  S.  W.  943: 

"If  measurements  were  made  at  the  time,  it 
is  not  necessary  to  produce  the  stick  with  which 
the  tracks  were  measured,  on  the  trial,  before 
proof  of  result  of  the  measurements  ia  admis' 
Bible." 

It  wonld  be  tatber  remarkable  If  tbe  meas- 
urements, made  at  the  time,  24  years  ago, 
had  been  preserved,  but  a  witness  can  testi- 
fy he  measured  the  tracks  at  tbat  time 
and  remembers  tbey  corresponded.  Weaver 
V.  State,  46  Tex.  Cr.  R.  618,  81  S.  W.  39; 
McLaln  v.  State,  30  Tex.  Ahx  483,  17  8.  W. 
1092,  28  Am.  St  Rep.  934;  Goldsmith  v. 
State,  32  Tex.  Cr.  B-  115,  22  S.  W.  405; 
Thompson  v.  State,  45  Tex.  Cr.  R.  192,  74 
S.  W.  914;  Meyers  v.  State,  14  Tex.  App.  48; 
Weaver  v.  State,  43  Tex.  Or.  R.  344,  65  S. 
W.  534.  While  it  is  true  Mir.  Ravine  him- 
self did  not  do  tbe  measuring,  or  any  meas- 
uring, he  was  with  Mr.  Stokes,  who  did  the 
measuring,  and  after  Mr.  Stokes  had  testi- 
fied to  the  measurements,  the  testimony'  of 
Mr.  Ravine,  as  well  as  tbat  of  himself,  be- 
came admissible. 

[I]  Appellant  objected  to  witnesses  being 
permitted  to  testify  that  tbey  at  the  time — 
"sifted  the  ashes  in  defendant's  fireplace  and 
found  a  set  of  buttons  which  were  overall  but- 
tons, and  a  set  of  shirt  buttons,  less  one." 

Witnesses  who  saw  appellant  on  tbe  morn- 
ing of  the  homldde  testify  that  he  was  wear- 
ing a  pair  of  overalls,  and  had  on  a  shirt 
When  arrested  tbe  day  after  the  homicide 
appellant  had  on  a  pair  of  dark  pants  and 
a  new  shirt  His  place  was  searched  for  a 
pair  of  overalls,  and  none  could  be  found, 
when  the  ashes  in  the  fireplace  were  sifted 
and  these  buttons  found.  Witnesses  testified 
Mrs.  Casey  was  found  in  a  box  In  the  smoke- 
bouse. 

"Her  throat  was  slashed  on  both  sides  and, 
as  well  as  I  remember,  hung  down  this  way  (in- 
dicating), and  one  arm  or  both  arms  and  hands 
were  cut  pretty  aeverdy.  I  observed  the  other 
cooditions  in  the  smokehouse.  There  had  been 
a  terrible  fight  put  up  in  there.  It  was  a  dirt 
floor,  and  ue  ground  was  all  scarred  up  from 
the  footprints,  you  know,  on  the  floor;  the 
walls,  too,  had  blood  on  them,  and  there  was  a 
general  disorder  of  things  in  there— all  torn  up, 
you  know— which  indicated  tbat  there  bad  be^ 
a  considerable  struggle." 

This  testimony  would  indicate  tbat  the 
person  who  killed  Mrs.  Casey  doubtless  would 
bave  blood  spattered  on  bis  clothing,  and  It 
-was  permis^ble  to  prove  that  -  the .  overalls 
appellant  had  on  tba,t  day  could  not  be 
(found,  and  that  a  set  of  buttons  of  a  pairot 
overalls  was  found  in  tbe  ashes  in  tbe  fire- 
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place.  This  wonld  lead  to  and  antborize 
the  Inference  that  a  pair  of  overalls  and 
shirt  had  been  probably  burned  In  the  fire- 
place but  a  short  time  prior  to  tbe  discovery 
of  the  buttons. 

[10]  Susan  Davis  testified: 

"That  about  10  or  12  years  ago,  while  she 
was  visiting  the  defendant  and  his  wife,  Martha 
Hampton,  near  Jefferson,  Marion  county,  Tex., 
she  beard  a  conversation  between  defendant  and 
his  wife  at  the  time  they  were  in  a  row,  in  which 
conversation  witness  testified  that  defendant's 
wife,  Martha  Hampton,  told  defendant  that  he 
had  killed  Mrs.  Casey,  deceased ;  that  she  knew 
it ;  and  that  he  knew  at  the  time  that  she  knew 
it,  and  that  if  he  had  his  just  dues  he  would 
have  been  hanged  long  ago;  and  that  he  knew 
he  tried  to  get  her  to  go  with  him  and  pretend 
that  they  were  buying  syrup  from  the  deceased 
and  help  him  kill  her ;  and  that  he  came  home 
with  bloody  clothes  and  admitted  he  killed  de- 
ceasedj  and  asked  her  (Martha  Hampton)  not  to 
give  him  away,  and  that  defendant,  in  reply  to 
said  statement  made  by  his  wife,  stated  that 
he  did  kill  Mrs.  Casey,  but  if  he  did  so  his  wife 
and  her  folks  could  not  prove  it  on  him,  and  had 
not  been  able  to  have  him  hanged ;  and  that 
said  Martha  Hampton  used  sundry  epithets  to 
and  concerning  defendant" 

Appellant  objected  to  this  testimony  on 
the  ground  that  it  was  a  privileged  com- 
munication, and  that  as  the  wife  could  not 
be  made  to  testify  against  her  husband,  the 
testimony  was  inadmissible,  hearsay,  etc. 
The  court  committed  no -error  in  admitting 
the  testimony.  When  third  persons  hear  a 
conversation  between  the  husband  and  wife, 
such  person  can  testify  as  to'what  was  said, 
if  the  testimony  is  material  to  the  case  on 
trial.  Cole  v.  State,  51  Tex.  Cr.  B.  98, 
101  8.  W.  218;  Richards  y.  State,  55  Tex. 
Cr.  R.  280,  11«  8.  W.  587,  and  cases  cited. 
This  was  in  no  sense  a  privileged  communi- 
cation, but  was  a  charge  made  by  the  wife. 
In  the  presence  of  others,  that  appellant 
killed  Mrs.  Casey,  and  according  to  the  wit- 
ness, he  not  only  did  not  deny  it,  but  admit- 
ted be  did  sa 

[11]  In  bills  Nos.  16  and  17  it  is  shown 
that  appellant  offered  to  prove  by  J.  A.  Do- 
zler  and  others  that  they  knew  the  witness 
Susan  Davis  up  to  some  10  or  12  years  be- 
fore the  trial,  and  her  reputation  for  truth 
and  veracity  at  that  time  was  bad.  Tbe 
court  sustained  an  objection  to  the  testi- 
mony, and  in  approving  tbe  bills  states  as 
bis  reason  for  doing  so: 

"This  testimony  was  excluded  because  I  be- 
lieved it  too  remote.  The  testimony  showed  that 
the  witness  Susan  Davis  had  lived  6  or  6  years 
in  Hunt  county,  Tex.,  prior  to  this  trial,  and  de- 
fendant did  not  attempt  to  show  that  her  reputa- 
tion for  truth  and  veracity  was  bad  there,  and 
did  not  attempt  to  show  that  her  reputation  for 
truth  or  veracity  had  been  bad  for  12  or  16  years 
prior  to  this  trial." 

As  thus  qualified,  tbe  bill  presents  no  er- 
ror. Leach  T.  State,  180  S.  W.  122.  Had 
appellant  ottered  to  prove  by  other  witnesses 
that  her  reputation,  at  the  time  of  the  trial 
and  Aortly  prior  thereto,  for  trtith  and 
veracity  was  bad,  then  all  tbe  above  testi- 
mony would  have  been  admissible.  But,  as 
the  court  says,  appellant  did  not  offer  to 


prove  tbe  reputation  of  the  witness  for  any 
time  tor  12  years  immediately  preceding  the 
time  she  testified,  we  cannot  say  he  erred  la 
holding  it  too  remote. 

[11]  7%er«  was  no  error  in  refusing  to  per- 
mit appellant  to  testify  that  since  his  arrest 
the  sheriff  bad  been  allowing  him  to  go  at 
large.  Tbe  sheriff  bad  no  right  to  do  so,  if 
be  did;  and.  If  such  testimony  was  admis- 
sible, it  Is  apparent,  and  the  Jury  was  la- 
formed  that  the  sheriff  did  permit  him  to 
go  at  large,  for  sadi  taxA  Is  sworn  to  by 
several  witnesses  as  shown  by  this  record. 

[13]  There  was  no  error  in  refu^ng  the 
charge,  asking  tbe  court  to  Instmct  the  jury 
peremptorily  to  acquit.  Tbe  evidence,  and 
aU  the  evldenoe,  will  support  a  verdict  of 
guilty. 

[14,  IS]  lliere  are  two  oUier  bills  in  the 
record,  and  we  are  of  tbe  opinion  they  both 
present  error.  In  bill  No.  10  it  Is  diown  that 
Mr.  8t(Aes,  while  testifying,  stated  when  he 
arrested  appellant  In  1801,  be  found  "some 
scratched  places  on  defendant's  arm,"  and 
bis  bat  was  "sllgbtly  burned  or  scorched." 
The  state  Introduced  these  drcnmstances, 
with  other  testimony,  that  tbe  burned  place 
on  tbe  hat,  when  scraped,  showed  evidence 
of  blood  having  been  on  the  bat,  as  evidence 
tending  to  prove  his  guilt  Ax)pellant  desired 
to  prove  by  Mr.  Stokes  tbe  explanation  be 
gave  at  tbe  time  as  to  why  the  scratcbes 
were  on  his  arm  and  how  his  hat  got  bnmed. 
The  courl  should  have  admitted  tills  testi- 
mony. The  stat^noit  was  made  contem- 
poraneous with  finding  the  scratcbes  on  the 
arm  and  tbe  burnt  place  oo  the  bat  Tbe  rec- 
ord shows  that  tbe  court  did  permit  the  wit- 
ness to  testify:  "Tbe  defendant  explained 
how  tbe  scratches  came  to  be  on  bis  arm," 
etc.  As  before  stated,  the  court  should  have 
permitted  the  witness  to  state  tbe  explana- 
tions in  full ;  but,  Inasmuch  as  be  did  not 
do  so,  but  did  permit  appellant  to  testify: 

"I  heard  Mr.  Stokes  tell  about  the  scratch  on 
mv  arm.  I  guess  that  was  made  by  mc  fighting 
with  them  big  yearling  calves  in  the  lot.  I  ex- 
pect that  is  how  come  that  In  that  day  and 
time  I  mostly  goes  with  my  sleeves  rolled  up. 
I  was  covering  a  little  house  at  that  time,  and  it 
might  have  been  done  up  on  the  house.  It  was 
just  a  little  scratch  on  the  arm.  I  heard  then 
talking  about  the  burnt  places  on  my  hat  Mr 
little  kid  that  morning — I  don't  know,  but  I 
think  we  were  eating  breakfast,  but  my  hat  was 
lying  in  a  chair  or  maybe  on  an  old  abool  bench, 
and  the  kid  picks  tbe  bat  up  and  tbrowait  io  the 
fire,  and  Martha  hadn't  raked  up  the  embers 
where  she  had  been  cooking  with  skillets.  We 
had  big  skillets  in  that  day  and  time.  That  is 
how  come  them  burnt  places  on  the  hat,  them 
cinders  had  burnt  the  hat,  and  it  is  a  wonder 
they  hadn't  burnt  it  up.  I  testified  that  to 
those  white  men  in  regards  to  that  hat  It  has 
heen  a  long  time,  but  I  testified  to  that" 

— ^no  reversible  error  is  presented.  Tbis 
shows  the  explanation  got  in  evidence  before 
the  jury,  and  aa  tbe  state  did  not  cross-ex- 
amine him  on  that  explanation,  nor  seek  In 
any  way  to  question  that  It  was  tbe  explana- 
tion be  gave  to  BCr.  Stokes  at  the  time  of 
bis  first  arrest,  and  is  tbe  same  ezplanatlott 
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that  the  bills  say  ICr.  Stokes  would  have  tes- 
tlfled  to,  we  do  not  feel  authorised  to  re- 
verse the  case  because  Mr.  Stokes  was  not 
permitted  to  so  testify.  If  the  explanation 
liad  not  been  In  evidence,  or  If  the  state  had 
-questioned  It  was  not  the  explanation  he 
gave  at  the  time,  we  would  view  the  matter 
differently.  But  as  the  explanation  was  be- 
fore the  Jury,  and  It  was  unquestioned  It 
was  the  explanation  he  gave  at  the  time, 
the  bills  do  not  present  reversible  error. 

[II]  These  are  all  the  bills  in  the  lecoid, 
but  to  an  affidavit  filed  by  appellant's  coun- 
sel there  is  attached  five  other  bills,  each  of 
which  is  marked: 

"I  decline  to  approve  this  bill  of  exception 
becanae  in  my  opinion  it  is  not  correct. 

"[Signed]    H.  P.  O'Neal,  Judge." 

As  the  court  declines  to  approve  the  bills, 
on  the  ground  they  are  Incorrect,  we  cannot 
consider  them.  Under  the  state  of  facts  as 
sworn  to  by  appellant,  had  he  proven  up 
these  bills  by  bystanders,  we  would  consider 
them,  even  though  filed  subsequent  to  the  time 
allowed  to  file  "bills.  But  with  no  proof  of- 
fered that  the  bills  present  questions  raised 
■on  the  trial,  we  are  not  authorized  to  review 
them.  The  fact  must  be  evidenced  in  some 
way  that  the  bUls  correctly  present  the  ex- 
ception reserved,  and  that  the  exception  was 
reserved  during  the  trial  of  the  case  at  the 
proper  time.  The  court  says  no  such  bills  oi 
exception  were  reserved.  Appellant  offers  no 
proof  that  they  were  reserved,  or  the  matters 
complained  of  in  tbem  occurred.  It  is  true 
appellant  swears  be  presented  the  bills  to 
the  court  and  asked  that  they  be  allowed  at 
the  same  time  he  presented  the  other  bills ; 
that  in  returning  the  bills  these  five  were  re- 
tamed  unsigned,  when  he  filed  the  others  and 
sent  these  five  back  to  the  court  for  his  sig- 
nature; that  the  court  kept  them  for  some 
time  and  then  returned  them,  declining  to 
approve  them  for  the  reasons  stoted.  If  ap- 
pellant expected  us  to  consider  them,  he 
-should  have  attached  to  them  some  proof  of 
their  correctness,  as  provided  by  statute.  In 
the  absence  of  such  proof,  they  cannot  be 
considered. 

The  Judgment  Is  affirmed. 

DAVIDSON,  J.,  not  present  at  consulta- 
tion. 


GLBASON  V.  STATE.     (No.  8918.) 

XCourt  of  Criminal  Appeals  of  Texas.     Feb.  2, 

1016.    On  Motion  for  Rehearing, 

March  1,  1916.) 

1.  SKDUonon  e=»4B  —  Sofitcierct  of  Bvi- 

DENCE. 

In   a  prosecution  fof  seduction,   evidence 
held  sutBcient  to  sustain  a  conviction. 

[Ed.   Note.— For  other  cases,   see   S«dn^on, 
Cent.  Dig.  S§  80-82 ;  Dec.  Dig.  <B=>45.] 

2.  Sbddotion  <3=34—Pbomi8E— Bargain  and 
Saub. 

It  is  only  in  cases  where  no  previous  rela- 
tions existed  that  would  suggest  love  and  confi- 


dence existed,  if  proiecatrlx  yielded  solely  in 
consideration  of  defendant's  promise  to  marry 
her  if  she  would  yield  to  him,  that  an  issue  ot 
bargain  and  sale  can  arise. 

[Ed.  Note. — For  other  cases,  see  Seduction, 
Cent  Dig.  U  68-60;   Dec.  Dig.  «a»84.] 

3.  WrrREssES  €=b410  —  Ikpbaohioeitt  —  Cob- 

BOBOBATION. 

In  a  prosecution  for  seduction,  where  the 
defendant  mtroduced  the  testimony  of  prosecu- 
trix on  the  former  trial  to  impeach  her  as  to  a 
prior  existing  promise  of  marriage,  the  state  in 
corroboration  might  show  by  her  mother  that 
prior  to  the  alleged  intercourse  she  bad  told  her 
that  she  and  defendant  were .  engaged,  aud  by 
testimony  of  another  witness  that  she  helped 
her  in  making  the  wedding  clothes. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1281 ;   Dec.  Dig.  «=»4ia] 

4.  Witnesses  $=>24(V— Lbadiho  Questions— 
Pebmissibiutt. 

In  a  prosecution  for  seduction,  it  was  not 
improper  to  permit  such  questions  as:  "State 
whether  or  not  you  loved  the  defendant"  "State 
whether  or  not  you  would  have  submitted  to 
the  defendant  that  night  if  you  had  not  loved 
him." 

[Ed.  Note. — For  oth^r  cases,  see  Witnesses. 
Cent  Dig.  g§  705,  837-839,  841-845;  Dec.  Dig. 
<&=>240.] 

5.  Seduction  €=>40— Evidence— Pbouibe. 

In  a  prosecution  for  seduction  after  prose- 
cutrix had  testified  to  meeting  defendant  several 
times  after  she  was  aware  of  her  pregnancy,  and 
that  he  always  promised  that  he  would  marry 
her,  it  was  not  improper  to  permit  her  to  testify 
that  shortly  before  tbe  birth  of  the  child  he  said 
that  he  was  not  going  to  marry  her,  and  "that 
she  could  go  to  hell,  or  any  other  damn  place," 
and  then  fled  the  country  and  was  gone  for  some 
six  or  eight  months. 

[Ed.  Note.— For  other  cases,  see  Seduction, 
Cent  Dig.  {$  72,  76,  79;   Dec  Dig.  «=>40.] 

6.  Cbiminai.  LiAW  «=>361— Evidence— Whole 

CONVBBSATION. 

In  such  prosecution,  where  a  witness  testi- 
fied that  defendant  when  asked  if  he  "used  any 
preventative  or  anything  to  protect  the  girl,  said 
he  didn't  he  took  it  straight,"  and  that  "he 
would  not  mind  marrying  her  if  he  could  get  a 
divorce,  and  that  if  be  bad  to  marry  her  and 
live  with  her  he  would  rather  go  to  the  pen,"  it 
was  proper  to  permit  the  entire  conversation, 
amounting  to  a  confession  of  intercourse,  to  be 
put  in,  to  make  defendant's  statements  intelli- 
gible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fS  802,  803;  Dec.  Dig.  «=» 
301.] 

7.  Seduction  ®=»46— Cobbobobation— Pbom- 

ISB. 

Such  statement  of  defendant  read  in  the 
light  of  the  entire  conversation,  amounted  to  an 
admission  that  he  felt  obligated  to  marry  the 
prosecutrix  and  was  corroborative  of  her  state- 
ment that  they  were  engaged. 

[Ed.  Note. — For  otber  cases,  see  Seduction, 
Cent  Dig.  S§  83-86;   Dec.  Dig.  «=!»46.] 

8.  CsmnNAi;  Law  «=»liaOW— Bell  of  Except 
TIONS— Gvidbncb. 

A  bill  of  exceptions,  not  stating  what  the 
answer  of  a  witness  would  have  been  to  question 
propounded,  or  that  it  went  to  any  material  fact 
in  the  past,  presented  nothing  for  review. 

[Ed.  Note. — For  otber  cases,  _8ee  Criminal 
I^w,  Cent  Dig.  {}  2931,  2932;  Dec.  Dig.  «=a 
1120(3).] 
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9.  Witnesses   «=»39&— Osbdibiutt— Incow- 
sisTENT  Statements. 

Id  a  trial  for  seduction,  where  the  testi- 
mony of  a  witness  for  defendant  tended  to  show 
that  prosecutrix  was  not  a  virtaous  and  chaste 
female,  it  wag  proper  to  allow  testimony  show- 
ing that  witness  had  made  contrary  statements 
on  the  former  trial;  nor  was  it  necessary  to 
limit  sQch  impeaching  testimony  having  no  tend- 
ency to  show  defendant's  guilt  and  bearing  only 
on  the  weight  to  be  given  the  witness'  testimony 
as  affecting  the  reputation  of  the  prosecutrix. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  1252-1257 ;    Dee.  Dig.  <S=>3e3.] 

10.  Witnesses    <S=>414— Cbobs-Examinaiion 
— Ckedibility: 

In  a  trial  for  seduction^  where  defendant 
cross-examined  the  prosecutrix,  and  introduced 
her  testimony  on  the  former  trial  to  impeach 
her,  and  asked  what  the  attorneys  had  said  to 
her  since  the  former  trial  to  create  the  impres- 
sion that  her  additional  testimony  on  the  second 
trial  was  a  recent  fabrication,  it  was  proper  to 
permit  the  state's  counsel  to  ask  her  In  rebut- 
tal to  state  whether  be  told  her  the  case  had 
been  reversed  and  wanted  to  know  if  there  was 
anything  she  had  forgotten. 

[Ed.  Note.— For  other  cases,  see  Witnesses. 
Cent  Dig.  §§  1287,  1288;    Dec  Dig.  «=>414.] 

IL  Seduction    €=348— Tbiai/— Pbesencb    or 

Child. 

In  a  trial  for  seduction,  the  fact  that  the 
prosecutrix,  when  called  as  a  witness,  came  in- 
to the  courtroom  with  her  child  in  her  arms,  but 
as  soon  as  the  court's  attention  was  called  to 
that  fact  the  child  waa  taken  out  of  the  court- 
room, it  not  appearing  that  the  jury  saw  more 
than  that  ^e  merely  carried  the  child,  presented 
no  error. 

[Ed.  Note. — For  other  cases,  see  Sedaction, 
Cent  Dig.  J  87 ;  Dec.  Dig.  <S=>48.] 

12.  Seduction  'S=»42— Oobbobobatiow— Oha»- 

ACTEB. 

In  a  prosecution  for  seduction,  where  de- 
fendant had  severely  attacked  the  chastity  and 
virtue  of  the  prosecutrix  to  show  that  he  would 
not  be  guilty  even  if  be  had  promised  to  marry 
her,  evidence  that  she  was  a  church  member, 
that  her  reputation  was  good,  that  she  attend- 
ed church,  parties,  etc.,  and  associated  generally 
with  the  young  people  of  the  community,  was 
admissible. 

[Ed.   Note. — For  other  cases,   see   Seduction, 
Cent  Dig.  §§  73-75 ;   Dec.  Dig.  <S=>42.] 

13.  Seduction   <3=334  —  Offbnsb  —  Belianok 
on  Pbomise. 

To  constitute  a  case  of  seduction,  the  pros- 
ecutrix must  have  implicit  faith  in,  and  rely 
on,  the  promise  of  marriage. 

[Ed.  Note. — For   other  cases,   see   Seduction, 
Cent  Dig.  §$  58-60;   Dec.  Dig.  <g=»34.] 

14.  Seduction  ®=>49  — Trial  —  Febeuptobt 
instbuction. 

In  a  trial  for  seduction,  where  the  testi- 
mony of  a  witness  as  to  the  admissions  of  de- 
fendant corroborating  prosecutrix  as  to  both  a 
promise  of  marriage  and  an  act  of  intercourse, 
a  peremptory  instruction  for  defendant  on  the 
ground  that  there  was  no  evidence  corroborat- 
ing the  testimony  of  prosecutrix,  as  to  those 
matters,  was  properly  refused. 

[Ed.   Note. — For  other  cases,   gee   Seduction, 
Cent  Dig.  g  88;   Dec.  Dig.  <S=»49.] 

15.  Cbiminal  Law   €=:>829— Requested   Im- 
STBUCTiON— Given  Instruction. 

In  a  prosecution  for  seduction,  where  the 
court  gave  approved  charges  on  accomplice  tes- 
timony, it  was  not  necessary  to  give  the  special 
charge  requested  on  that  issue, 

[Ed.'  Note. — For    other    cases.    See    Criminal 
Law,  Cent  Dig.  {  2011 ;    Dec.  Dig.  <5=»829.] 


1ft  Cbivinai,  Law  «=»829— Bbquested  Iii- 

STBUCTIONS— OIVEN   INBTBUCTIONS — RKASOK- 

asle  DpuBi. 

In  a  prosecution  for  seduction,  where  the 
whole  defense,  outside  of  the  plea  of  not  guilty, 
was  based  on  evidence  that  the  prosecutrix  wag 
not  a  virtuous  and  chaste  girl,  and  where  the 
court  fully  instructed  the  jury  on  the  presump- 
tion of  innocence  and  reasonable  doubt  there 
was  no  necessity  to  give  the  special  charges  re- 
quested thereon. 

(EM.  Note.— For  other  casea,  aee  Criminal 
Law,  Cent  Dig.  f  2011 ;   Dec.  Dig.  <8=>829.1 

17.  SBDUOnOH    «=>46  — iNSTBUOnONB— COB- 
BOBOBAHON— "AOCOMPLICE." 

In  a  prosecution  for  seduction,  the  prosecu- 
trix was  In  law  an  accomplice,  and  defendant 
could  not  be  convicted  ui)on  her  testimony  alone, 
unless  it  was  believed  to  be  true,  to  connect  him 
with  the  offense,  and  waa  corroborated  by  evi- 
debce  tending  to  connect  him  with  the  offense, 
which  corroboration  could  npt  be  stytpUed  by 
the  prosecutrix. 

[Ed.  Note. — For  other  cases,  see  Seduction, 
Cent  Dig.  §$  83-86 ;    Dec.  Dig.  <S=>46. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Seriea,  Accomplice.] 

On  Motion  for  Rehearing. 

18.  Witnesses  ®=>4l4r— Coebobobation. 

In  a  prosecution  for  seduction,  where  de- 
fendant attempted  to  show  that  the  additional 
testimony  given  by  prosecutrix  on  tlie  second 
trial  was  a  recent  fabrication,  the  testimony  of 
prosecutrix  might  be  supported  by  the  testimony 
of  her  mother  and  sister  that  she  had  made 
statements  prior  to  the  prosecution  agreeing 
with  her  testimony  on  the  trial;  such  testi- 
mony bearing  upon  whether  she  was  telling  the 
truth  on  the  trial,  and  not  permitting  her  to 
corroborate   herself. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  ff  1287,  1288 ;   Dec  Dig.  «=>414.] 

19.  Seduction  «=»36— Defenses— Scope. 

In  a  prosecution  for  seduction,  the  defense 
that  the  transaction  was  a  bargain  and  sale 
would  be  included  in  the  defense  that  prosecu- 
trix was  not  virtuous  and  chaste. 

[Ed.  Note. — For  other  cases,  see  Seduction, 
Cent  Dig.  {  C2 ;  Dec  &g.  <9=>36.] 

20.  Seduction  <g=734— Butuents  of  Offense 
—Promise. 

In  a  prosecution  tar  seduction,  it  ia  the 
yielding  relying  on  the  promise  and  defendant's 
cpnduct  that  authorizes  a  conviction, 

[Ed.  Note. — For  other  cases,  see  Seduction, 
Cent  Dig.  §§  58-60 ;    Dec  Dig.  <&=»34.1 

21.  Seduction  95»45— SuinciBNcr  of  Sin- 

DENCE. 

In  a  prosecution  for  seduction,  the  fact 
that  the  child  was  born  in  about  eight  months 
from  the  time  prosecutrix  fixed  as  the  date  of 
intercourse  would  not  render  the  testimony 
wholly  insufficient  to  sustain  a  conviction,  in 
view  of  testimony  that  children  who  ara  born 
in  eight  months  from  conception  frequently  live. 
[Ed.  Note. — For  other  cases,  see  Seduction, 
Cent  Dig.  f$  80-82;   Dec  Dig.  <S=»45.] 

Appeal  from  District  Court,  Jack  Ooanty; 
V.  O.  McKlnsey,  Judge. 

Wilburn  Gleason  was  convicted  of  seduc- 
tion, and  be  appeals.    Affirmed. 

Stark  &  Stark,  of  Jacksboro,  and  Fitzger- 
ald &  Cox,  of  Wichita  Falls,  for  appeUant 
O.  C.  McDonald,  Asst  Atty.  Cten.,  for  the 
State. 
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HARPER,  J.  Prom  ft  conviction  for  the 
offense  of  seduction  with  punishment  assees- 
ed  at  two  years'  confinement  In  the  peniten- 
tiary, appellant  prosecutes  this  oppeaL  This 
Is  the  second  appeal,  the  opinion  on  the  for- 
m»  appeal  being  reported  in  178  S.  W.  506. 

[1,  2]  The  case  on  the  former  appeal  was 
reversed  because  the  evidence  was  insuffi- 
cient to  support  the  conviction.  The  state  on 
this  trial  developed  its  case  more  fully,  and 
the  prosecutrix  testified  to  many  additional 
facts.  On  direct  examination  this  time  she 
testified: 

"My  name  Is  Maggie  Davis.  On  the  28th  of 
November,  1912,  I  was  20  years  old.  I  know 
the  dafendant.  He  used  to  come  to  see  me.  I 
have  been  knowing  him  all  my  life.  We  have 
been  raised  together:  played  together  when  we 
were  children.  He  had  been  coming  to  see  me 
about  two  yean  before  November,  1912.  He 
came  as  my  regular  auitqr.  He  went  out  in  pub- 
lic with  me,  to  church  and  singing))  and  parties, 
and  called  on  me  at  my  house.  He  courted  me. 
He  proposed  marriage  to  me,  at  my  home,  about 
■iz  months  before  November,  1912.  We  became 
engaged  at  that  time.  He  had  mentioned  mar- 
riage to  me  before  that,  about  a  month  before, 
and  I  did  not  accept  him  then ;  but  we  became 
engaged  about  six  months  before  the  28th  of 
November,  1912.  The  defendant  went  with  me 
condsttously  after  he  became  engaged  to  me. 
I  was  with  defendant  on  the  night  of  November 
28,  1912.  We  went  to  a  little  entertainment 
that  nigbt  at  Ids  brother's.  The  defendant  came 
to  my  house  after  me^  6<ring  over  there,  the  de- 
fendant tried  to  get  me  to  show  him  a  good  time. 
Be  put  his  arm  around  me.  He  took  me  home 
that  night  after  the  entertainment.  Just  as 
uoaa  as  we  left  the  party,  he  began  to  insist  on 
me  showing  him  a  good  time,  and  he  begged  me 
until  we  got  about  a  mile  of  home,  and  he  prom- 
ised that  he  would  marry  me  if  I  would  show 
him  a  good  time.  He  says,  Ton  know  we  intend 
to  marry,  and  what  will  this  amonnt  to?*  And 
he  kept  on  begging  me  to  show  him  a  good  time, 
that  he  was  a  man  of  his  word  and  knew  that 
he  would  marry  me,  and  so  I  submitted  to  him. 
We  were  in  the  buggy  when  I  submitted  to  him. 
I  mean,  he  had  sexual  intercourse  with  me.  I 
believed  at  that  time  we  would  become  man  and 
wife.  I  would  not  have  submitted  to  him  if  I 
had  not  thought  that,  and  if  be  had  not  promis- 
ed It.  ThBit  operation  gave  me  pain.  The  de- 
fendant and  I  were  sweethearts  when  we  were 
boy  and  girl  together^ 

"After  that  occurrence,  I  next  saw  the  defend- 
ant Christmas  week.  He  came  down  to  our 
house  to  use  our  telephone.  I  didn't  talk  to 
him  of  my  condition.  I  afterwards  told  him 
of  my  condition,  on  the  13th  of  January,  at  my 
house.  I  reminded  him  of  his  promise  at  that 
time.  He  said  he  wonld  see  me  out;  that  he 
would  fill  his  promise.  I  bore  a  child  by  the  de- 
fendant He  is  the  father  of  the  child  I  bore. 
After  I  talked  to  the  defendant,  on  the  occasion 
last  mentioned,  I  next  saw  him  in  about  two 
weeks,  I  guess ;  something  like  that.  He  was  at 
our  house  at  that  time,  after  water.  I  saw  the 
defendant  at  Hamilton's.  That  was  in  Febru- 
ary, if  I  am  not  mistaken.  I  told  him  then 
about  my  condition.  He  said,  'I  will  see  you 
out.'  I  made  preparations  to  get  married  to  the 
defendant.  I  did  part  of  my  sewing,  and  my 
sister  helped  me,  my  sister  Etta  Stewart  The 
defendant  never  did  marry  me.  About  a  month 
before  the  child  was  born,  the  defendant,  Wil- 
bam  Gleason,  refused  to  marry  me.  He  was  at 
our  house,  and  I  reminded  him  of  it  and  asked 
him  what  he  was  going  to  do,  and  he  said, 
•Nothing.'  He  said  he  wasn't  going  to  do  any- 
thing; that  I  could  go  to  hell,  or  any  other 
damn  place  I  wanted  to.    Before  that  he  had  at 


all  times  said  he  would  carry  out  Us  promise. 
At  the  time  I  had  inteicourae  with  the  defendant 
in  the  buggy,  I  was  not  married  to  him  nor  to 
any  one.  This  act  of  intercourse  that  I  have 
testified  about,  with  the  defendant,  took  place 
in  Jack  county,  state  of  Texas." 

[3]  By  reading  this  evidence  and  her  evi- 
dence on  the  former  trial,  quoted  in  the  opin- 
ion on  the  first  appeal.  It  wUl  be  seen  she 
testifies  to  many  facts  and  circumstances 
which  go  to  make  a  case  of  seduction  that 
she  did  not  testlCy  to  on  the  first  trial.  In 
the  first  case,  from  her  testimony.  It  would 
appear  that  the  promise  of  marriage  took 
place  at  the  time  of  the  alleged  act  of  inter- 
course. On  this  trial  she  testifies  that  they 
had  been  engaged  some  six  months  prior 
thereto,  and  appellant  had  been  coming  to 
see  her  and  courting  her  for  two  years  next 
preceding  the  date  of  the  alleged  act  of  in- 
tercourse. Such  additional  facts  furnish 
grounds  for  her  reliance  on  his  promise,  and 
that  she  was  led  away  from  the  path  of  virtue 
by  the  deceitful  promises,  acts,  and  conduct 
of  appellant  Young  people  who  have  as- 
sociated together  from  childhood,  and  who 
while  children  are  "sweethearts,"  as  she  tes- 
tifies In  this  Instance,  ordinarily  trust  each 
other  and  place  more  reliance  In  promises 
made  than  they  do  in  a  person  whom  they 
have  only  casually  met  since  becoming  grown. 
If  appellant  had  been  "courting"  the  girl  for 
two  years,  became  engaged  to  marry  her  some 
six  months  prior  to  the  first  act  of  Inter- 
course, the  fact  she  testified  she  yielded  to 
him  because  of  the  promise  of  marriage,  and 
but  for  such  relation  existing  she  would  not 
have  yielded  to  hln^  does  not  raise  the  issue 
of  "barter  and  sale,"  where  other  facts  are 
detailed  as  the  prosecutrix  details  them  on 
this  trial.  It  Is  only  In  cases  where  no  previ- 
ous relations  existed  that  would  suggest  love 
and  confidence  existed,  if  she  yielded  solely 
in  consideration  of  the  man  telling  her  he  will 
marry  her  if  she  will  yield  to  Mm,  that  such 
an  issue  can  ajise.  No  such  state  of  case  Is 
presented  on  this  trial.  The  evidence  on  the 
former  trial,  not  being  fully  developed,  did 
present  such  a  state  of  case;  but,  as  before 
said,  the  case  was  more  fully  developed  on 
this  trial,  and  this  led  appellant  to  give  the 
girl  a  most  severe  and  rigid  and  cross-exam- 
ination as  to  what  she  had  sworn  to  on  the 
foimor  trial;  that  she  had  opt  testified  to 
him  courting  her  for  two  years  prior  to  the 
alleged  a<^  and  had  not  testified  to  the  en- 
gagement to  marry  being  of  six  mouths'  stand- 
ing at  that  tlm&  Tbia  cross-examination 
might  not,  in  and  of  Itself,  have  authorized 
the  'state  to  support  the  girl  by  proof  of  prior 
statements  made  before  the  date  of  the  al- 
leged act  of  Intercourse;  but,  where  appel- 
lant Introduced  her  testimony  on  the  former 
trial  to  impeach  her  as  to  a  prior  existing 
promise  of  marriage,  then  the  state  could  sup- 
port her  testimony  and  prove  by  the  mother 
that,  some  two  or  three  months  prior  to  the 
alleged  act  of  Intercomse,  the  witness  had 
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t4dd  her  about  ahe  and  appellant  being  en- 
gaged to  be  married.  Wbenever  the  opposite 
side  seeks  to  Impeach  a  witness  as  to  any 
statement  material  to  the  case,  then  the  party 
calUng  the  witness  can  support  the  witness  by 
proving  that  she  had  made  statements  con- 
sistent with  her  testimony  on  the  trial,  prior 
to  the  time  any  occasion  had  arisen  for  her 
to  testify  falsely.  This  rule  of  law  also  ren- 
ders admissible  the  testimony  of  Mrs.  Etta 
Stewart,  who  testified  she  helped  the  prosecu- 
trix In  making  her  wedding  clothes.  This 
testimony  supported  the  girl  that  an  engage- 
ment to  marry  existed  prior  to  the  date  of 
the  alleged  seduction,  and,  appellant  having 
sought  to  Impeach  her  on  that  Issue,  she  could 
be  supported.  Williams  v.  State,  24  Tex. 
App.  665,  7  S.  W.  333 ;  Jones  v.  State,  38  Tex. 
Cr.  R.  103,  40  S.  W.  807,  41  S.  W.  638,  70  Am. 
St.  Rep.  719;  Keith  v.  State,  44  S.  W.  849; 
p:ngllsh  V.  State,  34  Tex.  Cr.  B.  200,  30  8.  W. 
233 ;  Reddlck  v.  State,  35  Tex.  Cr.  R.  469,  34 
S.  W.  274,  60  Am.  St  Rep.  66;  Mitchell  v. 
State,  86  Tex.  Cr.  B.  278,  33  S.  W.  367,  36 
S.  W.  466. 

[4,  8]  A  number  of  questions  to  the  prose- 
cuting witness,  such  as,  "State  whether  or 
not  you  loved  the  defendant,"  "State  whether 
or  not  you  would  have  submitted  to  the  de- 
fendant that  night  If  you  had  not  loved  him," 
were  objected  to  by  appellant  as  leading.  Un- 
der the  record  In  this  case  It  was  not  Improper 
to  permit  such  questions  to  be  propounded. 
Hlnman  v.  State,  89  Tex.  Cr.  R.  29, 127  S.  W. 
222;  Fine  v.  State,  81  S.  W.  723;  Snodgrass 
V.  State,  86  Tex.  Cr.  R.  211,  36  S.  W.  477. 
And  after  Miss  Davis  had  testified  to  meeting 
appellant  several  times  after  she  became 
aware  she  was  pregnant,  and  he  always  prom- 
ised that  he  would  carry  out  his  promise  and 
marry  her,  it  was  not  improper  to  permit 
her  to  testify  that,  shortly  before  the  birth 
of  the  baby,  appellant  was  at  her  home,  and 
at  that  time  said  he  was  not  going  to  marry 
her,  and  "that  she  could  go  toi  hell,  or  any  oth- 
er damn  place,"  and  then  fied  the  country  and 
was  gone  for  some  six  or  eight  months. 

[6, 7)  Walter  Hamilton  was  testifying  to 
a  conversation  he  had  with  appellant,  and 
appellant  objected  to  the  witness  stating  what 
he  (witness)  said  to  appellant,  as  it  was  neces- 
sary to  render  intelligible  the  statements  of 
appellant  on  that  occasion,  the  court  commit- 
ted no  error  In  permitting  the  entire  conver- 
sation to  be  testified  to.  On  that  occasion, 
appellant,  when  asked  if  he  "used  any  pre- 
ventative or  anything  to  protect  the  girl, 
appellant  said  he  didn't;  he  took  it  straight" 
This  expression  would  not  be  intelligible 
without  the  entire  connection  being  stated; 
but,  when  the  whole  conversation  is  related, 
it  amounts  to  a  confession  of  Illicit  inter- 
course. lAkewise,  the  statement  of  appel- 
lant when  he  said  "he  would  not  mind  marry- 
ing her  If  he  could  get  a  divorce.  If  he  would 
not  have  to  live  with  her.  He  said  If  he  had 
to  marry  her  and  live  with  her  he  would  rath- 
er go  to  the  pen."    This  statement,  when  read 


In.  the  light  ot  the  entire  conversation, 
amounted  to  an  admission  that  he  felt  legally 
obligated  to  marry  the  girl  and  Is  corrobora- 
tive of  her  statement  that  an  engagement  to 
marry  existed  betwem  the  partlea.  Davis 
T.  State,  3  Tex.  App.  91 ;  Stockman  v.  State, 
24  Tex.  App.  387,  6  S.  W.  298,  S  Am.  St  Rep. 
P94 ;  Galther  v.  State,  21  Tex.  App.  527, 1  8. 
W.  456. 

[I]  As  in  bill  No.  9  it  is  not  stated  what 
the  answer  of  Dr.  Key  would  have  been  to 
the  question  propounded,  the  bill  la  incom- 
plete, and  presents  nothing  for  review.  The 
testimony  expected  to  be  elicited  must  al- 
ways be  shown,  and  that  It  is  as  to  some  mate- 
rial fact  In  the  past  May  v.  State,  25  Tex. 
App.  114,  7  S.  W.  588 ;  Schoenfeldt  v.  State, 
30  Tex.  App.  695,  18  S.  W.  640. 

[9]  As  defendant  Introduced  Tom  Allen  as 
a  witness  on  this  trial,  and  the  said  witness 
testified  to  a  state  of  facts  material  to  his 
defense,  it  was  not  Improper  to  permit  witness- 
es to  testify  that  they  had  talked  with  Allen 
at  the  former  trial,  and  he  had  then  stated 
he  knew  nothing  derogatory  to  Miss  Davis, 
the  prosecuting  witness.  On  this  trial  he  tes- 
tified to  a  very  damaging  state  of  facts, 
which,  if  believed,  would  have  a  materia] 
tendency  to  show  that  she  was  not  a  virtuous 
and  chaste  female,  and  It  was  pr<4>er  to  per- 
mit testimony  to  be  Introduced  showing  that 
he  had  made  contrary  statements  at  the 
time  of  the  former  trial.  Nor  was  it  neces- 
sary to  limit  this  Impeaching  testimony,  as  it 
had  no  t«idency  to  show  app^lant's  guilt  of 
the  charge.  All  It  would  and  could  l>e  used 
for  by  the  Jury  was  In  passing  on  what  weight 
they  would  give  Allen's  testimony  as  aCTectlDg 
the  r^utatlon  of  the  girl.  Brown  v.  State, 
24  Tex.  App.  170,  6  S.  W.  68S;  Poynw  v. 
State,  40  Tex.  Gr.  R.  640,  61  S.  W.  376; 
Schwartz  v.  State,  63  Tex.  Cr.  R.  451,  111  S. 
W.  399;  Thompson  v.  State,  66  Tex.  Cr.  R. 
120,  113  S.  W.  536. 

[10]  As  hereinbefore  stated,  appellant  was 
severe  In  his  cross-examination  of  Miss  Daris, 
introduced  her  testimony'  tm  the  former  trial 
to  Impeach  her,  and  on  his  cross-examlnatioa 
asked  what  the  attom^s  had  said  to  her 
since  the  former  trial,  eta  Thus  it  is  seen 
that  an  effort  was  made  to  create  the  Impres- 
sion that  her  testimony  was  of  recent  fabrica- 
tion, and  the  attorneys  at  least  Iiad  suggest- 
ed to  her  wherein  it  was  necessaiy  that  her 
testimony  be  added  to.  Under  such  drcum- 
stancee,  there  was  no  error  In  pecmltting 
state's  counsel  to  ask  her,  in  r^attal  of  BWA 
cross-examination : 

"Miss  Maggie,  state  whether  or  not  it  ia  a 
fact  that  Mr.  McComb  and  I  told  you  the  case 
had  been  reversed,  and  we  wanted  to  know  if 
there  was  anything  you  had  forgotten;  that 
we  wanted  to  know  the  truth,  the  whole  truth, 
and  nothing  but  the  truth." 

And  In  i)ennlttlng  her  to  answer  the  ques- 
tion. The  defendant  In  his  cross-examina- 
tion had  already  brought  out  the  fact  that 
the  case  had  t)een  reversed  on  appeal  The 
oourt  in  aK>rovlng  tSie  Mil  says: 
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"Approved  with  the  ezplanatloii  that  the  proa- 
ecDtnx  was  asked  about  a  number  of  matters 
that  she  was  not  asked  about  on  the  former 
trial,  and  her  doings  and  relations  with  the  de- 
fendant were,  by  questions  propounded  by 
state's  connsel,  mnch  more  fully  developed  than 
had  been  done  on  the  former  trial.  She  was 
severely  cross-examined  by  defendant's  counsel 
on  the  difference  between  her  present  and  former 
testimony,  and  the  impression  sought  to  be  made 
that  the  new  facts  testified  to  by  her  were  fabri- 
cations suggested  to  her  by  state's  counsel." 

[11]  When  Miss  Darts  was  called  as  a 
witness,  she  came  Into  the  courtro<xn  wltli 
her  baby  In  her  arms.  As  soon  as  the  court's 
attention  was  called  to  that  fact,  he  had  the 
baby  carried  oat  of  the  courtroom.  As  it 
does  not  appear  that  the  Jury  saw  more  than 
she  merely  had  a  baby,  and  that  fact  was  tes- 
tified to  by  a  number  of  witnesses,  the  bill 
presents  no  error. 

The  court  did  not  err  In  refusing  to  give 
peremptory  instructions  to  acquit.  The  facts 
on  this  trial  will  and  do  sustain  Uie  verdict 
of  the  Jury. 

[12]  The  fact  that  Mrs.  Davis,  the  mother 
of  tile  prosecutrix,  was  permitted  to  ind- 
dentally  state  that  she  was  a  member  of  the 
church,  without  stating  what  church,  or  any 
fact  connected  with  her  membersliip,  Is  not 
a  matter  that  could  have  had  any  bearing  on 
the  issues  in  the  case.  The  severe  assault 
appellant  made  on  the  character  of  the  girl, 
in  an  effort  to  show  that  she  was  lacking  In 
cbastlty  and  virtue,  and  tber^ore  be  would 
not  l>e  guilty,  even  if  he  bad  had  intercourse 
with  her,  certainly  rendered  teatimoay  ad- 
missible that  the  girl's  repntatlma  tor  virtue 
and  chastity  was  good ;  that  she  moved  in 
the  best  circles  of  society,  attended  church, 
attended  the  singings,  dances,  and  parties, 
and  associated  generally  with  the  young  peo- 
ple of  the  community,  and  if  In  connection 
therewith  It  was  shown  her  mother  was  a 
member  of  the  church,  tf  error.  It  was  not 
such  error  as  would  call  for  a  reversal  of 
the  case.  The  mother,  in  a  measure,  was  at- 
tacked as  well  as  the  girl,  by  the  witness 
Allen. 

[13]  If  the  young  lady  had  submitted  her 
person  to  appellant  without  relying  on  a 
promise  of  marriage,  there  could  be  no  case 
of  seduction ;  therefore  the.  court  did  not  err 
In  refusing  the  special  charge  asking  him  to 
Instruct  the  Jury: 

"If  yon  find  that  the  prosecutrix,  Miss  Maggie 
Davis,  submitted  to  appellant  wholly  on  account 
of  his  said  promise  to  marry  her,  you  will  acquit 
him." 

This  Is  not  the  law,  but,  on  the  contrary, 
she  must  have  Implicit  faith  In  and  rely  on 
the  promise  of  marriage  to  constitute  a  case 
of  seduction. 

[14,  II]  Appellant  asked  tor  peremptory  in- 
structions on  the  ground  that  there  was  no 
evidence  corroborative  of  her  testimony  as  to 
a  promise  of  marriage,  and  on  the  ground 
that  there  was  no  testimony  corroborative  as 
to  her  testimony  as  to  an  act  of  intercourse, 
and  then  asked  a  charge  that.  It  she  was  not 


corroborated  both  as  to  promise  of  marriage 
and  an  act  of  intercourse,  they  would  acquit. 
As  hereinbefore  shown,  the  testimony  of 
Walter  Hamilton  as  to  admissions  of  appel- 
lant would  corroborate  her  as  to  both  a 
promise  of  marriage  and  an  act  of  inter- 
course, ft>r  he  told  that  witness  he  used  no 
preventative,  but  took  It  "straight,"  and  said 
he  would  not  mind  marrying  her  it  he  did 
not  have  to  live  with  her,  but  rather  than 
live  with  her  he  would  go  to  the  pen.  In 
addition  to  this  testimony,  there  are  other 
facts  and  circumstances  in  evidence  tending 
to  corroborate  the  girl's  testimony.  The 
court  gave  the  charges  on  accomplice  testi- 
mony approved  by  this  court  in  the  case  of 
Campbell  v.  State,  67  Tex.  Cr.  R.  301,  123  S. 
W.  584,  and  it  was  not  necessary  to  give  the 
si)ecial  charges  requested  on  that  issue. 

[18]  As  the  court  fully  instructed  the  Jury 
on  the  presumption  of  Innocence  and  reason- 
able doubt,  there  was  no  necessity  to  give 
the  special  charges  requested  on  this  mat- 
ter.   The  court  Instructed  the  Jury: 

"The  term  'seduce,'  as  used  in  this  charge, 
means  to  lead  a  woman  away  from  the  path  of 
virtue.  Now,  if  you  believe  from  the  evidence 
be;fond  a  reasonable  doubt  that  the  defendant, 
Wilburn  Gleason,  did  in  Jack  county,  Tex.,  on 
or  about  the  28th  day  of  November,  1B12,  by 

gromise  of  marriage,  seduce  the  witness  Maggie 
•avis  and  did  have  carnal  knowledge  of  her,  and 
that  said  Maggie  Davis  was  at  the  time  an  un- 
married female  under  25  years  of  age,  yon  will 
find  the  defendant  guilty  as  charged  in  the  in- 
dictment and  assess  his  punishment  at  imprison- 
ment in  the  penitentiary  not  less  than  two  nor 
more  than  ten  years. 

"Before  you  can  convict  the  defendant,  you 
mnst  believe  from  the  evidence  beyond  a  reason- 
able doubt:  (a)  That  said  witness  Maggie  Da- 
vis was  at  the  time  in  question  under  25  years 
of  ase:  (b)  that  the  defendant  had  carnal 
knowledge  of  her  on  or  about  the  28th  day  of 
November,  1912;  (c)  that  up  to  the  time  that 
the  defendant  had  carnal  Imowledge  of  Miss 
Maggie  Davis,  if  he  did  have  carnal  knowledge 
of  her,  she  was  a  chaste  female ;  and  (d)  that 
the  defendant  had  carnal  knowledge  of  said 
Maggie  Davis  by  promise  of  marriage.  And  if 
you  have  a  reasonable  doubt  as  to  either  one  of 
the  matters  submitted  and  designated  in  this 
paragraph  as  'a,'  'b,'  'c,'  and  'd,'  you  will  acquit 
the  defendant,  and  say  by  your  verdict  'not 
guUty.' " 

[17]  After  having  thus  Instructed  the  Ju- 
ry, It  was  wholly  unnecessary  to  give  the 
special  charges  requested  by  defendant  Out- 
side ot  his  plea  of  not  guilty,  bis  whole  de- 
fense was  based  on  evidence  Introduced  by 
hhn  that  the  girl  was  not  a  virtuous  and 
chaste  girl,  and  this  defense  was  fully  pre- 
sented In  the  charge  above.  In  addition  to 
the  above  paragraphs,  the  court  instructed 
the  Jury: 

"I  instruct  you  that  the  witness  Miss  Maggie 
Davis  is  what  is  known  in  law  as  an  'accom- 
plice,' and  I  further  instruct  you  that  you  can- 
not convict  the  defendant  upon  her  testimony 
alone,  unless  you  first  believe  her  testimony  to  be 
true,  and  that  it  connects  the  defendant  with  the 
offense  charged,  and  then  you  cannot  convict 
him  upon  the  testimony  of  said  witness  unless 
you  further  believe  that  there  is  other  testimony 
in  the  case  corroborative  of  such  accomplice's 
testimony,  tending  to  connect  the  defendant  with 
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the  offenae  charged,  and  the  corroboration  la 
not  sufficient  if  it  merely  shows  the  commis- 
sion of  the  offense  charged ;  and  in  passing  upon 
this  issue  you  may  look  to  all  the  facts  and  cir- 
cumstances In  evidence  in  this  case.  Yon  are 
further  instructed  that  the  witness  Maggie  Da- 
vis cannot  corrohorate  herself." 

The  criticisms  of  this  charge  present  no 
error,  and  the  Judgment  Is  affirmed. 

DAVIDSON,  J.,  not  present  at  consultation. 

On  Motion  for  Behearlng. 

HABPER,  J.  This  case  was  afBlrmed  at  a 
former  day  of  this  term,  and  appellant  has 
filed  a  motion  for  rehearing  in  which  he  as- 
signs five  grounds  In  wbldii  he  thinks  the 
court  erred  in  the  original  opinion,  conced- 
ing that  the  court  was  perhaps  correct  In 
passing  on  the  other  propositions  presented. 
Owing  to  the  earnest  insistence  of  appellant's 
counsel,  we  have  again  reviewed  the  five 
questions  presented. 

The  first  contention  is  that  the  evidence  of 
the  young  lady  would  not  make  a  case  of 
seduction,  but  shows  a  case  of  barter  and 
sale.  Her  testimony  on  direct  examination  is 
copied  In  full  in  the  original  opinion,  and  we 
think  it  shows  a  case  of  seduction,  and  not 
barter  and  sale,  and  would  Justify  a  convic- 
tion if  corroborated. 

The  next  contention  is  that  the  court  erred 
in  holding  that  the  testimony  of  the  prosecut- 
ing witness  could  be  supported  by  the  testi- 
mony of  her  mother  and  sister.  If  appellant 
bad  made  no  atta<&  on  the  witness,  his  con- 
tention would  be  sound;  but  it  has  always 
been  the  rule  in  this  court  that  If  defendant's 
case  is  that  the  witness  testified  under  cor- 
rupt motives,  or  where  It  is  sought  to  show 
that  the  testimony  Is  of  recent  fabrication, 
state  may  sustain  witness  by  proof  of  similar 
statements  in  harmony  with  her  testimony, 
made  Imfore  any  motive  existed  to  testify 
falsely.  English  v.  State,  34  Tex.  Or.  R.  200, 
30  S.  W.  233;  Reddlck  v.  State,  35  Tex.  C3r. 
R.  469,  34  S.  W.  274,  60  Am.  St  Rep.  56; 
Mitchell  V.  State,  36  Tex.  Or.  R.  278,  33  S.  W. 
367,  36  S.  W.  456;  WiUiams  v.  State,  24  Tex. 
App,  665,  7  S.  W.  333;  Jones  v.  State,  38 
Tex.  Or.  B.  103,  40  S.  W.  807,  41  S.  W.  638, 
70  Am.  St.  Rep.  719;  Ballow  v.  SUte,  42  Tex. 
Or.  R.  260,  58  S.  W.  1023. 

[It]  Appellant  certainly  cannot  contend 
that  he  was  not  endeavoring  to  show  that  the 
additional  testimony  she  gave  on  this  trial  to 
what  she  bad  given  on  the  former  trial  was 
not  of  recent  fiibrlcation,  and  cannot  contend 
that  be  was  not  insisting  that  it  was  con- 
ceived by  her  after  a  conference  with  attor- 
neys representing  the  state.  And  certainly 
this  was  the  purpose  of  appellant  introduc- 
ing, in  rebuttal  of  her  testimony  on  this  trial, 
her  testimony  given  at  the  former  trial,  and 
that  she  bad  made  contradictory  statements. 
Certainly,  under  such  drcumstancea,  the  state 
could  support  its  witness  by  showing  that 
she  bad  made  statements  prior  to  the  institu- 


tion of  this  proBecutl(m  In  conformity  with 
her  testimony  (w  this  trial.  It  was  not  per- 
mitting a  conviction  by  allowing  her  to  cor- 
roborate herself,  but  such  testimony  was  ad- 
missible to  aid  the  Jury  in  detwmlning  wheth- 
er or  not  she  was  speaking  the  tmth  on  this 
trial,  nie  court  in  his  charge  instructed  the 
Jury  that  "the  witness  Maggie  Davis  could 
not  corroborate  herself." 

The  next  contention  is  that  we  erred  ia 
holding  that  the  testimony  of  Walter  Hamil- 
ton corroborated  the  prosecuting  witness  both 
as  to  promise  of  marriage  and  sexual  inter- 
course. Appellant  concedes  that  the  testi- 
mony of  this  witness  does  corroborate  the 
prosecutrix  as  to  an  act  of  intercourse,  but 
earnestly  insists  that  It  does  not  corroborate 
her  as  to  a  promise  of  marriage.  We  have 
again  read  this  witness'  testimony,  and, 
while  the  witness  does  not  use  the  words  "be 
told  me  he  promised  to  marry  her,"  yet  no 
other  deduction  could  be  dravm  from  the 
testimony  of  the  witness. 

[U,  20]  He  Insists  we  erred  to  stating  that 
appellant's  defense.  In  addition  to  a  plea  of 
not  guilty,  was  that  the  girl  was  not  a  vir- 
tuous and  chaste  girl,  and  that  he  bad  the 
additional  defense  that  the  transaction  was 
one  of  barter  and  sale.  This  would  be  includ- 
ed in  the  statement  that  she  was  not  virtu- 
ous and  chaste.  But  we  did  not  hold  that 
such  an  Issue  was  not  In  the  case,  but,  tt 
raised,  it  was  sufficiently  presented  in  the 
court's  charge,  and  the  Jury  found  against 
such  contention.  It  was  not  proper  to  charge 
the  Jury,  as  requested  by  appellant,  that  if 
the  prosecutrix  relied  solely  oa  the  promise 
of  marriage  In  yielding  to  appellant,  he 
should  be  acquitted.  It  Is  because  of  the 
yielding,  relying  on  Qie  promise,  and  appel- 
lant's conduct,  that  a  conTlction  la  author- 
ized. 

[21]  The  fifth  contenticHi  is  that  we  did 
not  pass  on  the  assignment  that  the  evidence 
was  insufficient  to  sustain  the  conviction. 
We  certainly  thought  that  It  could  be 
gathered  from  the  opinion  that  we  thoagbt 
the  evidence  ample  to  sustain  the  verdict 
It  Is  true  that  the  baby  was  bom  in  about 
eight  months  from  the  time  the  young  lady 
gives  as  the  date  of  the  act  of  Intercourse, 
but  this  fact  would  not  render  the  testimony 
wholly  Insufficient  As  testified  to  by  the 
doctor  In  this  case,  children  who  are  bom  in 
eight  months  from  conception  freqnenUy  live. 
The  fact  that  it  was  born  in  eight  months, 
its  slz^  condition,  etc.,  are  to  be  considered 
with  all  the  facts  In  the  case,  and  we  sup- 
pose appellant's  able  counsel  presented  this 
circumstance  to  the  Jury  with  the  same  force 
and  ability  that  they  present  It  In  their  brief 
and  In  this  motion;  yet  the  Jury  found  ad- 
versely to  their  contention,  and  we  cannot 
say  tbey  were  not  authorized  under  all  the 
evidence  to  do  so. 

The  motion  for  rehearing  la  overruled. 
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WEDDINGTON  et  at  ▼.  WBDDINOTON  et  aL 

(Oonrt  of  Appeals  of  Kentnckr-    Maieli  24. 
1»18.) 

1.  DUDB  «S»210  —  CUfOXCLAXIOIf  —  Ikadb- 
QUATX  PKIOB. 

Inadequacy  of  price  is  not  controlling,  in 
a  suit  to  set  aside,  on  the  groand  of  undue  in- 
fluence and  moital  incapacity,  decedent's  deed, 
reserving  a  life  estate  to  himself,  where  it  ap- 
pears he  intended  the  grantees  should  have  the 
benefit  of  such  property  as  he  owned. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  iS  635,  636;  Dec.  Dig.  (»5>210.] 

2.  Afpeai.  and  E>beob  «s3i000(8)— Bxvibw— 
FlItDinOB  OF  Charckluib. 

Findings  of  fact  by  the  chancellor  on  con- 
flicting evidence  will  not  be  disturbed,  where  on 
a  consideration  of  the  whole  case  the  mind  is 
left  in  such  doubt  that  it  cannot  be  determined 
with  reasonable  certainty  that  he  eirred,  espe- 
cially where  the  solution  depends  on  creaibUlty 
of  witnesses. 

[E3d.  Note. — P<w  other  cnses,  see  Appeal  and 
Brror,  Cent  Dig.  i  3972 ;  Dec.  Dig.  «=9lOO0(8).] 

Appeal  from  Clrcnlt  C!ourt,  Pike  Cotmty. 

Snlt  by  Grit  Weddington  and  others 
against  Ballard  WeddInKton<  and  another. 
From  an  adverse  Judgment,  plaintiffs  appeal. 
Affirmed. 

3.  S.  CUne,  of  Pikevllle,  and  May  &  May, 
of  Prestonsburg,  for  appellants.  York  & 
Johnson  and  W.  K.  Steele,  all  of  PikevlUe, 
for  appellees. 

GLAY,  C.  Plaintiffs,  Grit  Weddlngton  and 
others,  brought  this  suit  against  Ballard  and 
John  Weddlngton  to  set  aside  a  deed  made 
to  tbem  by  John  F.  Weddlngton  on  June  22, 
1912,  and  to  recover  the  value  of  certain 
timber  removed  by  the  defendants  from  the 
land  covered  by  the  deed.  Tixe  conveyance 
was  attacked  on  the  ground  of  fraud,  midne 
Influence,  and  mental  incapacity.  Judgment 
was  rendered  in  favor  of  the  defendants, 
and  plaintiffs  appeal. 

The  facts  are  as  follows:  The  decedent, 
John  F.  Weddlngton,  was  never  married, 
and  died  Intestate  on  June  22,  1912,  leaving 
plaintiffs  as  bis  only  heirs  at  law.  On  June 
10,  1912,  the  decedent  sold  and  conveyed 
to  the  defendants  a  tract  of  land  In  Pike 
4X>tinty,  which  was  surrounded  by  other  lands 
belonging  to  defendants.  The  consideration 
dted  in  the  deed  was  $2,000.  The  decedent 
reserved  a  life  estate  in  the  land  conveyed. 
It  further  appears  that  about  May  1,  1912, 
the  decedent  suffered  a  slight  paralytic 
stroke,  which  affected  bis  side.  At  the  time 
of  the  execution  of  the  conTeyance  he  was 
confined  to  bis  house.  The  deputy  clerk 
who  took  the  aeknowledgnieut  was  summon- 
ed by  Ballard  Weddington.  The  deputy  came 
to  the  home  of  the  decedent  Before  ac- 
knowledging the  deed,  decedent  called  for 
a  scrap  of  paper  and  wrote  his  name  there- 
on. He  then  signed  and  acknowledged  the 
deed.  When  the  check  for  $2,000  was  hand- 
i«d  to  decedent,  he  said,  "What  Is  this?" 
While  the  deed  was  being  read,  decedent 


asked  the  deputy  to  read  it  low,  and  this 
request  was  also  repeated  by  Ballard  Wed- 
dlngton. The  decedent  Indorsed  the  check, 
which  was  then  placed  to  his  credit  in  bank. 
The  deed  was  not  put  to  record  until  after 
decedent's  death. 

Tile  evidence  given  by  certain  of  the  plaln- 
tifTS,  who  state  that  they  were  at  the  dece- 
dent's home  a  few  days  before  his  death, 
tends  to  ^ow  that  decedent  was  at 
times  In  a  stupor  and  failed  to  recognize 
tbem,  and  that  during  the  last  few  days 
preceding  his  death  he  was  frequently  given 
whisky  and  morphine.  It  was  also  shown 
that  the  land  in  question  was  worth  very 
mucdt  more  than  the  sum  paid  by  the  de- 
fendants. The  evidence  for  defendants,  as 
given  by  the  attending  physician,  the  nurses 
and  others  who  visited  the  decedent  prior 
to  his  death,  tends  to  show  that  the  decedent 
was  a  strong-minded,  self-willed  man,  and 
that  his  mind  was  perfectly  clear  at  the  time 
the  conveyance  was  made.  It  further  ap- 
pears from  their  testimony  that,  some  five 
or  six  days  after  the  execution  of  the  deed, 
decedent  developed  a  case  of  pneumonia, 
and  that  It  was  not  until  then  that  be  was 
given  a  little  whisky  In  water,  nor  was  he 
given  any  morphine  tmtll  three  or  four  days 
before  his  death.  It  Is  also'  shown  that  whUe 
the  decedent  lived  at  oner  time  with  Grit 
Weddlngton,  some  estrangement  arose,  and 
that  since  that  time  decedent  had  not  been 
on  friendly  terms  with  blm  or  any  of  plain- 
tiffs. On  the  contrary,  plaintiffs  very  rare- 
ly, If  at  all,  called  on  decedent  There  was 
also  testimony  to  the  effect  that  the  defend- 
ant's father  was  raised  by  the  decedent, 
and  that  decedent  was  very  fond  of  defend- 
ants. On  numerous  occasions  he  stated  that 
he  wanted  the  defendants  to  have  his  prop- 
erty, and  frequently  requested  them  to  buy 
his  form. 

[1,2]  It  may  be  conceded  that  if  this  were 
a  mere  trade  between  decedent  and  defend- 
ants, very  slight  circumstances  tending  to 
.show  fraud,  undue  influence,  or  mental  Inr 
capacity,  coupled  with  gross  Inadequacy  of 
price,  would  be  sufilcient  to  authorize  the 
cancellation  of  the  deed.  We  think  It  clear, 
however,  that  the  decedent,  though  desirous 
of  providing  for  his  own  wants  during  the 
remainder  of  his  life,  which  he  did  by  re- 
serving absolute  control  over  the  land  and 
and  by  exacting,  at  the  same  time  a  sub- 
stantial consideration,  really  Intended  that 
the  defendants  should  have  the  benefit  of 
such  property  as  he  owned.  This  being  true, 
he  had  the  right,  If  be  so  desired,  to  give  the 
land  to  the  sons  of  the  father  whom  he  had 
raised,  provided,  of  course,  that  be  was  not 
mentally  Incapable  of  making  the  deed,  or 
was  not  a  victim  of  fraud  or  undue  Influence. 
Under  the  circumstances,  therefore,  the  fact 
that  the  price  was  Inadequate  will  not  be 
regarded  as  controlling.     On  the  contrary, 


tsaVoT-othar  eaam  f  lama  topic  and  KBT-NUMBER  In  all  Kej-Nnmberad  DlgMts  and  Ind«SM 
18SS.W.-57 


Digitized  by 


Google 


898 


183  SOUTHWBSTEBN  BEPOBTSB 


(Kj. 


the  wbole  case  turns  on  the  decedent's 
strength  of  will  and  clearness  of  mind  when 
the  deed  was  executed.  It  is  our  rule  not 
to  disturb  the  finding  of  the  (Chancellor  on 
a  question  of  fact,  where  the  evidence  Is 
conflicting  and,  upon  a  consideration  of  the 
whole  case,  the  mind  is  left  in  such  doubt 
that  we  cannot  determine  with  reasonable 
certainty  that  the  chancellor  has  erred. 
City  of  West  Covington  v.  Dods,  152  Ky. 
617,  153  S.  W,  964;  RawUngs  v.  Fish,  151 
Ky.  764,  152  S.  W.  941.  The  above  doctrine 
Is  peculiarly  applicable  to  a  case  like  this, 
where  a  solution  of  the  auestions  presented 
depends  altogether  on  the  credibility  of  the 
witnesses. 
Judgment  affirmed. 


COMMONWEALTH   v.    ANDERSON. 

(Court  of  Appeals  of  Kenta<^y.     March   24, 
1916.) 

1.  Cbiuinal  Law  «=»1024(2)  —  Appeai,  bt 
Btaix  —  Nbcessitt  tob  Finality  or  Ueci- 
eioN— Statute. 

Under  Cr.  Code  Prac.  S  335,  providing 
that  an  appeal  Bhall  only  be  taken  on  a  final 
judgment,  except  on  behalf  of  the  common- 
wealth, in  a  prosecution  for  murder,  the  com- 
monwealth could  appeal  from  a  judgment  over- 
ruhng  its  demurrer  to  the  defendant's  written 
plea  of  former  jeopardy. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g  2600 ;   Dec.  Dig.  <S=»1024(2).] 

2.  Cbiminal  Law  «=al95(2)  —  Fobueb  Jeop- 

ABDY— IdENTITT    OJF    Ul't'ENBES. 

Under  Const.  {  13,  providing  that  no  person 
shall,  for  the  same  osense,  be  twice  put  in 
jeopardy  of  life  or  limb,  where  defendant,  in  a 
dispute  while  trying  to  collect  a  debt,  shot  and 
killed  two  brothers,  and  was  thereafter  acquit- 
ted for  the  murder  of  one  of  them,  he  could 
nevertheless  be  tried  for  the  murder  of  the  oth- 
er; there  being  no  identity  of  ofEenses  to  bring 
the  case  within  the  rule  of  former  jeopardy. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  383;  Dec.  Dig.  «=>195(2).] 

3.  Cbiuinal  IiAW  «=>186(2)-^F0Bias]t  Jcop- 
ABDT— Identity  of  Offenses. 

Where  defendant  killed  two  brothers,  "R. 
C.  and  E.  C.-,  in  an  affray  while  collecting  a 
debt,  and  on  trial  for  murdering  R.  C.  the  court 
submitted  to  the  jury  whether  K  C.  was  acting 
in  concert  with  R,  G.  in  an  assault  upon  de- 
fendant, defendant,  after  acquittal,  could  be 
tried  for  the  murder  of  B.  C,  as  the  instruc- 
tion did  not  render  the  offenses  identical. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  383;    Dec.  Dig.  <S=»195(2).] 

Appeal  from  Circuit  Court,  Fayette  County. 

Lee  Anderson  was  indicted  for  murder, 
and,  from  a  Judgment  overruling  its  demur- 
rer to  his  plea  of  former  Jeopardy,  the  Com- 
monwealth appeals.  Judgment  reversed, 
with  directions  to  proceed  In  accordance  with 
the  opiuion. 

M.  M.  Logan,  Atty.  Oen.,  and  James  Gar- 
nett,  Asst  Atty.  Gen.,  for  the  Commonwealth. 
KimbeU  &  Hunter  and  Maury  Kemper,  all 
of  Lexington,  for  appellee. 


THOMAS,  J.  On  the  9th  day  of  May,  1914, 
the  appellee,  Lee  Anderson,  became  Involved 
in  an  affray  with  Robert  and  Elsie  Chenault; 
they  being  brothers.  The  trouble  grew  out 
of  an  effort  of  appellee  to  collect  from  the 
Chenault  brothers  a  small  debt  of  $4,  which 
he  claimed  they  owed  and  had  been  owing 
him  for  some  time.  In  the  fight  between  the 
parties,  five  shots  were  fired ;  the  pro<tf  tend- 
ing to  show  that  two  of  them  were  fired  by 
the  Chenault  brothers  at  appellee,  and  the 
other  three  being  fired  by  him  at  them. 
With  one  of  his  shots  he  killed  Elsie  Chen- 
ault and  the  other  two  hit  Robert  Cbenaolt, 
resulting  in  his  death.  On  the  20th  day  of 
May  following  this  tragedy,  the  grand  Jury  of 
Fayette  county  returned  into  court  separate 
Indictments  against  appellee,  one  charging 
him  with  the  murder  of  Robert  Chenault,  and 
the  other  charging  him  with  the  murder  of 
Elsie  Chenault  At  the  following  October 
term,  he  was  placed  upon  trial  upon  the  in- 
dictment accusing  him  of  murdering  Robert 
Chenault,  which  resulted  in  the  Jury  on  Octo- 
ber 9,  1914,  returning  a  verdict  finding  him 
not  guilty. 

Upon  the  trial  of  that  case,  among  other 
instructions,  the  court  gave  one  entitling  ap- 
pellee to  an  aaiulttal  If  he  shot  In  the  exer- 
cise of  his  right  of  Self-defense,  which  in- 
struction, so  far  as  the  purposes  of  this  case 
are  concerned,  is  as  follows: 

"Although  the  jury  may  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  de- 
fendant, Lee  Anderson,  shot  and  killed  Robert 
Chenault,  still,  if  they  further  believe  from  the 
evidence  that  at  the  time  be  did  the  shooting 
and  killing  as  aforesaid  he,  the  said  Lee  Ander- 
son, had  reasonable  gronnds  to  believe,  and  did 
believe,  that  the  said  Robert  Chenault,  or  Elsie 
Chenault  acting  in  concert  with  him,  was  then 
and  there  about  to  inflict  upon  the  defendant 
death  or  grent  bodily  harm,  then  the  dcfpiiiiant 
had  the  nght  to  use  such  means  as  were  neces- 
sary or  reasonably  appeared  to  him  to  be  nec- 
essary to  avert  the  impending  danger,  real  or 
apparent,"  etc. 

On  the  20tb  day  of  January,  1915,  the  ap- 
pellee filed,  as  a  defense  to  the  indictment 
charging  him  with  the  murder  of  Elsie  Clien- 
ault,  a  written  plea  alleging  that  he  was  not 
guilty,  and  relying  upon  the  facts  (more  elab- 
orately stated,  however)  hereinbefore  stated 
as  a  bar  to  the  right  of  the  commonwealth  to 
prosecute  him  under  such  Indictment,  It  being 
claimed  by  him  that  his  acquittal  by  the  jury 
in  the  trial  of  the  charge  of  murdering  Rob- 
ert Chenault  ccmstituted  a  bar  to  the  right  of 
the  commonwealth  to  prosecute  him  under 
the  charge  of  murdering  Elsie  Chenault 

[1]  The  commonwealth  filed  a  demurrer  t» 
this  written  plea  which  was  overruled,  the 
commonwealth  excepting  and  praying  an  ap- 
peal from  the  Judgment  overruling  the  de- 
murrer. No  further  orders  were  nuide  with 
reference  to  the  indictment,  and  It  is  evident 
that  the  Judgment  overruling  the  demurrer  Is 
not  final,  but  the  appeal  may  be  taken  by 
the  commonwealth  under  the  provisions  of 
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section  885  of  tbe  OibDlnal  Code  of  Practioe ; 
It  being  as  follows: 

"An  appeal  shall  only  be  taken  on  a  final 
jadrment,  except  on  behalf  of  the  common- 
wealth," etc. 

An  appeal  by  the  commonwealtb  under 
similar  circumstances  as  we  buve  bere  bas 
many  times  been  approyed  by  this  court: 
Commonwealth  v.  Cain,  14  Bush,  525;  Com- 
monwealth V.  Bruce,  TO  Ky.  560;  Common- 
wealth T.  Hnber,  126  Ky.  456,  104  S.  W.  282, 
345,  31  Ey.  Law  Rep.  845,  929;  Common- 
wealth V.  Brand,  166  Ky.  753,  ITO  S.  W.  844. 

[2]  The  plea  relied  upon  by  appellee  nec- 
essarily rests  upon  the  idea  of  identity  of  the 
two  killings,  that  each  occurred  during  the 
same  afCray  and  as  a  result  of  It.  It  is  an 
ancient  right  which  has  been  incorporated 
into  all  American  Constitutions,  so  far  as  we 
have  been  able  to  observe,  that  "no  person 
shall,  for  the  same  offense,  be  twice  pat  in 
Jeopardy  of  his  life  or  limb."  Constitution 
of  Kentucky,  {  13.  In  order,  however,  to  en- 
title one  to  the  benefit  of,  and  to  successfully 
invoke  the  protection  of,  this  constitutional 
right,  the  facts  in  the  case  wherein  the  plea 
is  Interposed  must  be  the  same  as  in  the 
charge  wherein  the  defendant  was  placed  In 
Jeopardy.  If  no  Identity  of  offense  exist,  the 
plea  will  not  be  allowed. 

Most  generally,  the  question  Involved  here 
has  been  presented  to  the  courts  for  their  de- 
termination where  the  prosecuting  power  had 
endeavored  to  carve  out  of  a  single  transac- 
tion separate  offenses,  and  in  such  cases  it 
has  most  universally  been  held  that  the  plea 
under  consideration  would  prevent  the  prose- 
cutor from  doing  this ;  but  we  have  been  un- 
able to  find  any  case  holding  that  where,  by 
two  separate  and  distinct  acts  of  the  defend- 
ant, two  separate  and  distinct  offenses  were 
committed,  they  could  In  any  sense  be  called 
"the  same  offenses"  as  is  required  to  success- 
fully Invoke  the  constitutional  provision. 
The  fact  that  these  two  distinct  offenses  were 
committed  In  close  proximity  as  to  time,  and 
while  engaged  in  one  affray,  cannot  be  allow- 
ed to  unify  the  two  offenses,  when  as  a  mat- 
ter of  fact  they  are  not  so.  The  time  inter- 
vening between  the  commission  of  the  two 
offenses  can  have  no  effect  on  the  case  what- 
ever. And  so  in  12  Cyc.  289,  we  find  it 
stated: 

"But  where  one  assaults  or  kills  two  persons 
by  separate  shots  or  strokes,  although  in  the 
seine  riot  or  affray,  an  acquittal  or  conviction 
of  one  assault  or  homicide  is  no  bar  to  an  in- 
dictment for  the  other,  as  they  are  distinct  acts." 

In  support  of  the  text,  the  following  cases 
are  dted:  State  v.  Standifer,  5  Pturt  (Ala.)' 
523 ;  Astaton  ▼.  State,  31  Tex.  Or.  B.  482,  21 
S.  W.  48 ;  Winn  v.  State,  82  Wis.  STl,  52  N. 
W.  775;  SUte  v.  Nash,  86  N.  a  650,  31  Am. 
Rep.  472;  KeUey  v.  State,  43  Tex.  Or.  R.  40, 
ez  S.  W.  915;  Augustine  v.  State,  41  Tex.  Cr. 
R.  5».  62  S.  W.  77,  96  Am.  St.  Rep.  765; 
Vanghan  t.  Com.,  2  Va.  Gas.  273;  State  v. 
Robinson,  12  Wash.  491,  41  Paa  884 ;  Teat  ▼. 


Statev  63  Mlaa  439,  24  Am.  Rep.  70&  See. 
also,  State  ▼.  Vines,  34  La.  Ann.  1079. 

This  court  had  under  consideration  the 
question  now  being  considered,  though  ap- 
plied to  a  different  offense,  in  the  case  of 
Keeton  v.  Commonwealth,  92  Ky.  522,  18 
S.  W.  359.  13  Ky.  Law  Rep.  748.  In  that 
case  the  defendant  robbed  James  Salyers 
and  James  Uan  at  one  and  the  same  time, 
by  pointing  at  them  bla  pistol  and  taking  by 
force  from  each  of  them  property.  He  was 
subsequently  Indicted  under  two  separate  in- 
dictments for  robbing  each  of  them.  He  was 
convicted  under  one  of  the  Indictments,  and 
at  the  trial  of  the  other  one  interposed  the 
plea  of  former  conviction  as  a  defense.  This 
plea  was  disallowed  by  the  trial  court,  and 
its  ruling  was  affirmed  by  this  court  in  the 
following  language: 

"The  appellant  further  insists  that  the  act  of 
robbery,  if  committed,  was  but  one  offense,  and 
the  pistol  having  been  pointed  at  both  Salyers 
and  Han  at  the  same  time,  and  the  property  of 
each  surrendered  at  the  same  time,  the  verdict 
and  judgment  in  the  one  case  was  properly 
pleaded  In  bar  to  the  other.  We  cannot  concur 
with  counsel  in  this  view  of  the  law.  If  the 
party  is  guilty,  it  is  robbery  from  the  person  of 
each  of  the  owners  of  this  property,  as  much  so 
as  if  the  accused  had  gone  to  the  one  and  taken 
from  him  his  property  and  then  to  the  other, 
and  the  fact  that  the  pistol  was  drawn  on  each 
at  the  same  time  and  the  property  delivered 
at  once  does  not  make  the  offense  a  unit.  It 
was  an  assault  on  each  and  a  robbery  from  the 
l>er80u  for  whidi  an  indictment  in  both  cases 
can  be  maintained." 

A  still  later  case  from  this  court  Involving 
the  same  question,  under  facts  much  more 
strongly  In  support  of  appellee's  contention, 
Is  that  of  Commonwealth  v.  Browning,  146 
Ky.  770,  143  S.  W.  407.  In  that  case  the  de- 
fendant Browning,  with  one  shot  of  his  pis- 
tol, wounded  Marlon  Stewart  and  Robert 
Caywood.  He  was  Indicted  separately  for 
malidously  shooting  and  wounding  both 
Stewart  and  Caywood.  Defendant  was  first 
tried  on  the  indictment  charging  him  with 
shooting  Stewart  and  was  fined  $250  and 
30  days'  confinement  In  the  county  Jail.  At 
a  snbseqnent  term  of  the  court,  he  pleaded 
in  bar  of  the  other  indictment  his  convic- 
tion by  the  jury  of  wounding  Stewart.  This 
plea  was  upheld  by  the  circuit  court,  and, 
complaining  of  that  ruling,  the  common- 
wealth prosecuted  an  appeal,  and  the  Judg- 
ment was  reversed,  holding  that  the  two  of- 
fenses were  not  included  the  one  within 
the  other.  In  the  coarse  of  the  opinion,  this 
court  said: 

"Manifestly,  appellee,  if  first  tried  for  the 
shooting  and  wounding  of  Caywood,  could  not 
be  convicted  on  proof  that  he  shot  Stewart, 
though  both  Caywood  and  Stewart  were  wound- 
ed by  one  and  the  same  shot.  As  well  might 
it  l>e  argued  that  in  the  killing  of  several  of 
the  same  family  by  putting  poison  in  the  food 
eaten  by  them,  conviction  of  the  poisoner  for  the 
death  of  one  of  them  would  bar  a  prosecution 
for  the  killing  of  the  others. 

"If  one  should  throw  a  bomb  in  a  crowd  and 
kill  several  persons,  it  could  not  be  maintained 
that  bis  conviction  for  the  death  of  one  o{  them 
would  bar  a  prosecution  against  him   for  tha 
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killing  of  any  of  the  others.  It  seems  to  us 
that  the  mere  statement  of  appellee's  conten- 
tion constitutes  its  refutation. 

"Tlie  offenses  committed  by  appellee  were  not 
included  within  one  another,  thou^  resnlting 
from  the  same  act,  but  were  separate  and  dis- 
tinct offenses;  therefore  he  was  not  protected 
by  section  13,  Bill  of  Sights,  against  a  prosecu- 
tion for  either  by  a  conviction  or  acquittal  for 
one  of  them." 

If  in  snch  a  case  the  two  offenses  are 
not  included  In  each  other  when  both  of  them 
nre  produced  by  a  single  act  of  the  defendant, 
which  In  that  case  was  one  shot  of  bis  pis- 
tol, It  Is  diflScnlt  to  see  how  otFenses  commit- 
ted by  separate  shots  could  in  any  sense  be 
said  to  be  Identical  so  as  to  make  a  con- 
viction or  an  acquittal  for  one  of  them  a 
bar  to  the  other. 

[S]  The  fact  that  the  court,  In  its  self-de- 
fense Instmction  on  the  trial  of  the  indict- 
ment for  murdering  Robert  Chenault,  sub- 
mitted to  the  Jury  as  to  whether  Elsie  Chen- 
ault was  "acting  in  concert"  with  Bobert 
Chenault  in  an  assault  upon  appellee,  cannot 
help  the  plea,  because,  at  the  moment  when 
the  fatal  shot  was  fired  at  Kobert  Chenault, 
this  acting  In  concert  by  Elsie  Chenault  may 
have  X}een  a  fact,  and  yet  he  may  have  been 
making  no  assault  whatever  on  appellee  when 
the  shot  was  flred  resulting  in  his  death. 
Under  no  authority  or  theory  are  we  en- 
abled to  give  our  sanction  to  the  ruling  of 
the  trial  court. 

It  therefore  results  that  the  Judgment  must 
be  and  is  reversed,  with  directions  to  pro- 
ceed in  accordance  with  this  opinion. 


J.  M.  HASSBTT  &  00.  v.  HIOHAKDSON. 

<Gourt  of  Appeals  of  Kentucky.    March  24, 
1916.) 

L  Masibb  and  Sebvart  «=»118(8)— Irjubies 

TO    SBBVANT— lilABIUTT  — SaTB   PI.AOX   TO 
WOBK. 

Employw,  whose  servants  are  removing 
blasted  rock  with  a  steam  shovel,  is  under  no 
obligation  to  famish  safe  place  to  work,  that  be- 
ing impossible,  owing  to  the  diarocter  of  the 
work. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  i  200;  Dec.  Dig.  «=9ll8 
(8).] 

2.  Masteb  and  Sebvawt  ®=>155(1>— Injubiks 
TO  Servant— Liabiutt—utttt  to  Wabn. 

Eimployer,  whose  servants  are  removing 
blasted  rock  with  a  steam  shovel,  is  under  no 
duty  to  warn  them  of  the  danger  from  fallinjg 
rock;  such  dangers  being  obvious  to  any  ordi- 
narily prudent  man. 

[Ed.  ITote. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  g  810;  Dec.  Dig.  «=> 
155a).] 

3.  Mastbb  akd  Skbvant  «=219(14)  —  Injit- 
bibs  to  Skbvant— Absukption  of  Risk. 

Servant,  engaged  in  removing  blasted  rock, 
the  supporting  earth  from  which  has  been  re- 
moved, assumes  the  risk  of  the  obvious  danger 
of  falling  rock. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  iS  620,  621;  Dec.  Dig.  «s3 
219a4).] 


Appeal  from  Glrcnlt  Oonrt,  Btrtfll  County. 

Action  by  J.  M.  Richardson  against  J.  M. 
Hassett  &  Co.  Judgment  for  plaintiff,  and 
defendants  appeal.    Reversed  and  ronanded. 

Beverly  B.  Jouett,  of  Winchester,  Clar- 
ence MlUer,  of  Irvine,  and  Dallam,  Famsley 
&  Means,  of  Louisville,  for  appellants.  J.  3. 
Greenleaf,  of  Richmond,  and  B.  W.  Smith, 
of  Irvine,  for  appellee. 

CLARKE,  J.  In  this  action  for  damages 
for  personal  Injuries,  plaintiff,  J.  M.  Richard-, 
son,  recovered  of  defendants  J.  M.  Hassett 
&  Co.,  a  verdict  and  Judgment  for  11,750. 
Defendants  appeal. 

The  facts  are  as  follows:  Hassett  &  Ca 
are  contractors,  and  were  engaged  in  build- 
ing a  railroad  line  from  Winchester  to  Ir- 
vine. At  the  time  of  the  accident,  they  were 
operating  a  steam  shovel,  which  was  being 
used  to  pull  down  the  sides  of  a  cut.  The 
shovel  was  in  charge  of  a  shovel  boss  and 
craneman.  Plaintiff  and  three  or  four  oth- 
ers composed  the  "pit  crew."  It  was  their 
duty  to  clean  away  the  dirt  and  d«ibris  that 
was  pulled  down  by  the  shovel,  and  to  lay 
the  track  for  the  shovel  to  move  on.  On  each 
side  of  the  shovel  were  Jack  arms  about  6 
feet  in  length.  One  end  of  each  arm  was  at- 
tached to  the  shovel  about  4^  feet  from  the 
ground,  and  the  other  end  rested  on  the 
ground.  After  the  shovel  had  pulled  dovrn 
the  earth  and  rock,  it  would  stop  workiug, 
and  the  pit  crew  would  then  perform  their 
duty.  When  this  was  done,  the  shovel  would 
again  resume  its  work.  In  other  words,  the 
pit  crew  had  no  duties  to  perform  while  the 
shovel  was  In  operation.  They  simply  stood 
by  and  awaited  the  call  of  their  superior. 
At  the  time  of  the  injury  the  shovel  was  try- 
ing to  pull  down  a  large  ledge  of  rock,  lo- 
cated on  the  side  of  the  cut  about  20  feet 
from  the  bottom.  Two  blasts  had  been  tried 
on  the  rock,  but  they  failed  to  remove  it 
The  pit  crew  then  cleaned  up  the  pit,  and 
the  shovel  was  moved  forward  about  6  feet 
It  was  then  found  that  the  dipper  could 
reach  the  ledge  of  rock  and  the  process  of 
pulling  was  begun.  Plaintiff  took  a  position 
in  front  of  the  Jack  arm  on  the  left-hand 
side.  The  other  members  of  the  crew  stood 
in  close  proximity  to  him.  When  the  ledge 
of  rock  fell,  a  piece  of  the  rock  strubk  plain- 
tiff and  severely  injured  his  leg.  The  other 
members  of  the  pit  crew  got  out  of  the  way 
and  were  not  Injured.  While  plaintiff  had 
been  working  for  defendant  tat  aeveral 
weeks,  he  had  been  engaged  In  the  cat  only 
six  or  seven  days.  When  the  accident  oc- 
curred the  shovel  had  been  pulling  on  the 
ledge  of  rock  for  tram  7  to  15  minutes. 
Plaintiff  claims  that  he  did  not  know  that 
the  rock  would  fall,  and  says  that  at  the 
time  It  did  fall  his  attrition  had  been  direct- 
ed to  the  track  in  front  of  the  shovel  by  the 
slipping  out  of  some  rock.   He  further  claims 
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le  did  not  know  tbat  tbe  rock  had  been 
d.  He  admits,  howeTer  tbat  he  knew 
he  earth  had  been  removed  from  be- 
the  rock,  which  i»roJected  4  or  6  feet 
the  bank,  and  that  the  Bhovel  was  pull- 
1  the  rock  for  the  pnri>ose  of  causing 
FalL  Plaintiff  farther  says  he  was  not 
td  at  the  danser,  or  directed  to  stand 
of  the  Jack  arm.  There  was  additional 
ice  to  the  effect  that  the  usual  method 
moving  large  irieces  of  rock  was  by 
Dg,  and  that  the  dipper  had  not  there- 
I  been  employed  for  tliat  purpose.  The 
ice  for  defendant  shows  that  plaintiff 
warned  that  the  position  he  took  In 
of  the  jack  arm  was  such  as  to  make 
»  practically  Impossible  In  case  he  saw 
be  was  about  to  be  struck  by  falling 
i. 

]  While  other  grounds  are  urged  for 
sal,  we  deem  It  necessary  to  consider 
the  prcq)rlety  of  the  trial  court's  action 
fusing  to  direct  a  verdict  In  favor  of 
dant  The  case  Is  predicated  on  the 
■e  of  the  defendant  to  use  ordinary  care 
rnish  plaintiff  a  reasonably  safe  place 
rk,  and  on  the  alleged  negligent  mannor 
ilch  the  work  of  removing  the  ledge  was 
rmed.  ^nils  Is  not  a  case  where  the 
nt  was  Injured  by  an  unknown  risk  or 
ime  unexpected  act  on  the  part  of  the 
iT.  Though  plaintiff  claims  that  be  had 
id  his  eyes  to  the  track  in  front  of  the 
!l  and  did  not  know  that  the  rock  was 
;  to  fall,  yet  he  admits  that  he  knew 
the  shovel  had  been  used  In  excavating 
ith  the  rock  and  in  pulling  on  tbe  rode 
everal  minutes,  and  that  he  and  other 
bers  of  the  pit  crew  had  stopped  their 
and  taken  their  respective  positions 
ise  the  shovel  was  then  being  used, 
e  was  no  way  by  which  the  ledge  of 
could  have  been  dislodged  and  gently 
in  the  bottom  of  the  pit.  The  only  way 
imove  the  rock  was  to  dislodge  it  and 
i  it  to  fall.  The  very  work  in  which  de- 
unt  was  engaged  and  in  which  the  shovel 
employed  necessarily  made  the  place  un- 
but  only  unsafe  for  those  who  remained 
dently  close  to  the  falling  debris  to  be 
^  by  it  A  grown  man  of  average  In- 
;ence  is  bound  to  take  notice  of  the  or- 
ry  laws  of  nature.  Ee  must  know  that 
sufficient  force  is  applied  by  a  steam 
el  to  an  overlianging  rock  the  rock  wUl 
and  if  It  does  fall  it  will  injure  those 
are  near  enough  to  be  struck  by  it. 
rly  the  safe-place  doctrine  has  no  appli- 
>n  to  the  facts  of  this  case.  Under  such 
imstances,  the  master  is  not  charged 
I  the  duty  of  warning  the  servant  of  such 
ain  and  obvious  danger.  The  method  of 
g  the  work  had  nothing  to  do  with  the 
dent  The  rock  did  not  fall  because  of 
negligence  on  the  part  of  the  master,  but 
ly  because  the  effort  to  dislodge  it  was 


successful.  Not  only  was  there  no  negligence 
oa  the  part  of  defendant,  but  plaintiff,  with 
full  knowledge  of  the  conditions,  took  a  po- 
sition of  obvious  peril,  and  consequently  as- 
sumed the  risk  of  injury.  It  follows  that 
the  trial  court  erred  in  refusing  the  peremp- 
tory asked  for  by  defendant 

Judgment  reversed,   and   cause  remanded 
for  a  new  trial  consistent  with  this  opinion. 


WBSTINGHOUSB  BI/BX3TRI0  &  MFG.  CO. 
V.  GEBENVILLB  GOAL  CX). 

(Court  of  Appeals  of  Kentucky.    March  22,  , 
1918.) 

BviDBNOt    «=>456  —  Pabol   Bvidxno*  —  Bx- 

FI.AINIMQ  TkRMS  of  CoMTBACT. 

In  an  action  on  a  note  given  for  the  pur- 
chase price  of  a  machine  sold  to  a  mioing  com- 
pany under  a  written  contract  ^varranting  that 
it  would  do  the  reiinired  work  U  operated  un- 
der normal  conditions,  parol  evidence  is  ad- 
missible to  show  that  the  plaintiff's  agent  who 
sold  the  machine  knew  that  it  was  desired  to 
use  it  inside  the  mine  nnd  represented  that  it 
would  work  when  so  used,  to  explain  that  term 
"normal  conditions"  in  the  contract  referred  to 
normal  conditions  inside  the  mine  and  not  to 
normal  conditions  outside. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  H  2106,  2106;   Dec  Dig.  «s»456.] 

Appeal  from  Oiicuit  Court,  Muhlenberg 
County. 

Action  by  the  Westinghouse  Bleotrlc  & 
Manufacttu'lng  Company  against  the  Green- 
ville Coal  Company.  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

John  J.  Jackson,  of  Pittsburgh,  Pa.,  and 
Howard  &  Gray,  of  Greenville,  and  Robert 
Hardison,  Jr.,  of  New  York  City,  for  appel- 
lant. Jonson,  Wickliffe  &  Jonson  and  Tay- 
lor, Eaves  &  Sparks,  all  of  Greenville,  for  ap- 
pellee. 

TURNBB,  J.  This  Is  an  equitable  action 
by  appellant  against  appellee  seeking  Judg- 
ment on  a  $2,000  note,  dated  March  4,  1911, 
and  the  enforcement  of  a  contract  lien  to  se- 
cure the  same  existing  under  the  terms  of 
a  written  contract,  dated  August  9,  1910, 
evidencing  the  sale  by  api>ellant  to  appellee 
of  certain  electrical  machinery  to  be  used  by 
appellee  in  the  operation  of  its  coal  mine  in 
Muhlenberg  county.  The  $2,000  note  repre- 
sents the  last  deferred  payment  on  the  ma- 
chinery. The  answer  was  made  a  counter- 
claim and  set-off,  and  it  was  sought  thereta 
to  recover  damages  against  the  plaintiff  be- 
cause of  the  breach  by  it  of  its  contract  en- 
tered into  at  the  time  of  the  sale  of  the 
machinery. 

It  is  alleged:  That  the  machinery  was 
purchased  by  the  defendant  for  the  express 
purpose  of  being  installed  and  used  by  it  in- 
side of  its  coal  mine,  which  purpose  on  its 
part  was  known  to  the  plaintiff  through  its 
agent  making  said  sale  at  and  before  the 
time  of  the  making  thereof.    That  under  the 
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contract  It  was  provided  as  a  part  of  the 
consideration  for  the  execution  thereof  that 
the  machinery  so  sold  would  generate  and 
utilize  electrical  energy  to  the  rated  capacity 
without  undue  heating,  and  would  do  Its 
work  in  a  successful  maimer,  and  the  de- 
fendant says  that  the  machinery  so  pui^ 
chased  by  it  and  Installed  inside  its  coal 
mine  would  not  do  the  work  for  which  it  was 
purchased,  and  which  the  plaintiff  represent- 
ed and  contracted  it  would  do  in  a  success- 
ful manner,  or  at  alL  That  It  would  not 
properly  generate  electricity,  and  as  a  result 
thereof  its  machinery  was  constantly  out  of 
order  and  necessitated  the  stopping  of  the 
work  in  and  about  the  mine  at  divers  times. 
That  immediately  after  ascertaining  said  ma- 
chinery would  not  do  the  work  for  which  it 
was  purchased,  and  for  which  the  plaintiff 
contracted  it  would  do  In  a  successful  man- 
ner, it  called  upon  the  plaintiff  to  remedy 
and  correct  the  defects  in  such  manner  as  to 
cause  said  machinery  to  do  the  work  in  a 
proper  way ;  and  that  plaintiff  did  make  di- 
vers and  numerous  efforts  to  correct  said  de- 
fects so  that  said  machinery  would  success- 
fully work,  but  failed  to  do  so,  and  finally  ad- 
vised the  defendant  that  said  machinery 
would  not  do  the  work  for  which  it  was  pur- 
chased while  the  same  was  installed  inside 
the  mine,  and  advised  the  defendant  that  the 
said  machinery  should  be  taken  out  of  the 
mine  and  set  up  and  installed  on  the  sur- 
face; and  that  the  defendant,  acting  upon 
such  advice  and  suggestion,  did  so  remove 
the  machinery  to  the  surface  of  the  ground, 
and  it  is  all  now  thereon.  That  in  order  to 
Install  the  machinery  on  the  surface  it  be- 
came necessary  for  the  defendant  to  build  a 
house  to  hold  the  machinery,  drill  holes  from 
the  surface  of  the  earth  to  the  tunneling  in- 
side the  mine,  buy  new  wire  and  appliances, 
remove  the  machinery  from  the  inside  of  the 
mine  to  the  surface  and  there  install  it,  to 
shut  down  its  mine  for  seven  days  while  said 
machinery  was  being  removed  and  installed, 
and  employ  additional  laborers,  and  do  cer- 
tain other  things  whereby  it  was  damaged 
in  the  sum  of  something  over  $2,100,  giving 
in  detail  the  items  comprising  the  same. 

Under  the  terms  of  the  contract  of  pur- 
chase, it  was  warranted  by  the  plaintiff: 

"That  the  apparatus  herein  specified  will  gen- 
crate  and  utihze  electrical  energy  to  their  rated 
capacity  without  undue  heating  and  will  do  their 
work  in  a  successful  manner,  provided  they  are 
kept  in  proper  condition  and  operated  under 
normal  conditions  and  the  purdiaser  supplies 
competent  supervision  for  thar  operation. 

And  it  Is  urgently  insisted  for  appellant 
that  tills  is  the  whole  contract  between  the 
parties,  and  that  as  there  Is  no  warranty 
that  the  machinery  would  do  Its  work  when 
installed  inside  the  mine,  in  the  absence  of 
an  allegation  that  such  a  provision  was  left 
out  of  the  contract  either  by  fraud  or  mis- 
take, its  answer  is  InsufHcient. 

The  decided  preponderance  of  the  evidence 
Is  to  the  effect  that  the  machinery  was  pur- 


chased for  the  purpose  of  being  tnatai^tttt 
Inside  the  mine  to  the  ead  that  the  opera- 
tion thereof  might  l>e  less  expensive,  and 
that  this-  purpose  upon  the  part  of  the  de- 
fendant was  well  known  to  the  agent  maJcins 
the  sale,  and  that  he,  knowing  tliis  purpose, 
represented  that  the  machinery  was  suited 
to  such  Inside  operation  and  had  been  manu- 
factured for  that  purpose.  This  evidence  Is 
given,  not  only  by  the  several  officers  of  the 
defendant  company,  but  by  the  representa- 
tives of  other  electrical  companies  who  were 
on  the  ground  at  the  time  seeking  the  same 
contract  for  their  own  employers. 

The  written  contract  was  in  tlie  form  of 
a  proposal  by  the  appellant  to  appellee, 
which  provided  It  was  not  to  become  flnally 
effective,  even  if  accepted  by  the  appellee, 
until  It  was  finally  accepted  by  appellant  at 
its  office  in  Pennsylvania,  and  tills  was  done. 
From  this  it  is  argued  that  the  contract, 
liaving  been  flnally  completed  In  tlie  state  of 
Pennsylvania,  la  a  Pennsylvania  contract 
and  must  be  governed  by  the  laws  of  that 
state.  But  In  our  view  of  this  case  It  is 
unnecessary  to  determine  whether  it  Is  to 
be  controlled  by  the  laws  of  Pennsylvania 
or  the  laws  of  Kentucky,  for  under  the  evi- 
dence submitted,  and  according  to  the  aa- 
thoritles  examined,  the  law  of  Pennsylvania 
and  the  law  of  Kentucky  is  the  same  upon 
the  only  question  necessary  to  determine. 
That  question  is  whether  parol  evidence  Is 
competent,  where  a  written  contract  by  its 
terms  is  ambiguous,  vague,  indefinite,  or  un- 
certain in  its  meaning,  to  show  the  situa- 
tion of  the  parties  and  their  relation  to  the 
subject-matter  to  aid  in  the  proper  construc- 
tion thereof  and  to  show  what  was  tn  the 
minds  of  the  parties  at  the  time. 

It  needs  no  argument  to  show  the  expres- 
sion "normal  ccmditlons"  is  necessarily  vague 
and  uncertain  as  applied  to  the  operation  of 
machinery  unless  it  tias  reference  to  some 
particular  place  or  locality;  nor  is  it  neces- 
sary to  argue  that  "normal  conditions"  In- 
side a  coal  mine,  wlilcfa  may  be  very  far 
from  the  surface  of  the  earth,  are  neces- 
sarily different  from  "normal  conditions"  on 
the  surface,  for  the  evidence  in  this  case  un- 
mistakably shows  that,  by  reason  of  the  ex- 
cessive moisture  and  atmospheric  conditions 
Inside  the  mine,  "normal  conditi<xis"  therein 
were  vastly  different  from  "normal  condi- 
tions" on  the  surface.  Ttiat  the  rule  in  this 
state  is  that  ambiguous  and  uncertain  ex- 
pressions in  contracts  may  be  explained  by 
the  introduction  of  parol  testimony,  to  the 
end  that  the  true  meaning  thereof  may  be 
ascertained,  is  not  to  be  doubted,  and  any 
extended  reference  to  authorities  on  this 
question  would  seem  to  be  unnecessary. 
Crane  v.  Williamson,  111  Ky.  271,  63  S.  W. 
610,  975,  23  Ky.  Law  Bep.  689;  Skaggs  v. 
Simpson,  110  S.  W.  251,  33  Ky.  Law  Bep. 
410.  And  tliat  the  same  rule  obtains  In 
Pennsylvania  will  he  shown  by  an  examina- 
tion of  the  following  authorities  from  that 
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State,  to  wit:  Barnbart  y.  Blddle,  29  Pa. 
92;  Aldridge  t.  Eshleman,,  46  Pa.  420; 
Church  V.  Clime,  U6  Pa.  146,  9  Atl.  168; 
Hartley  v.  PbilUps,  165  Fb.  325,  30  AtL  842; 
EUmonds  r.  First  Nat'l  Bank,  215  Pa.  647, 
64  Atl.  671. 

The  evldenoe  was  competent,  not  to  show 
tbat  the  contract  was  different  from  what  it 
imrports  on  Its  face  to  be,  not  to  add  any- 
thing to  it  or  take  anything  from  it,  but  to 
show  that  the  parties  were  contracting  as  to 
"normal  conditions"  Inside  the  mine,  and 
not  "normal  conditions"  elsewhere ;  tliat  they 
had  In  mind  "normal  conditions"  in  one 
place,  as  distingoished  from  "normal  condi- 
tions" in  another  place. 

We  could  liardly  imagine  a  more  indefi- 
nite or  unsatisfactory  warranty  than  one 
which  warrants  that  madiinery  wUl  do  cer- 
tain work  satisfactorily  "under  normal  con- 
ditions," when  no  place  is  Indicated  or  sug- 
gested where  those  "normal  conditions"  are 
to  exist  The  very  expression  is  so  general, 
and  susceptible  of  so  many  applications,  as 
to  discredit  its  use  in  any  warranty  without 
additional  and  more  specific  language  to 
show  the  application  intended;  and,  even 
with  a  bill  of  particulars  attached,  "normal 
conditions"  might  be  difficult  of  ascertain- 
ment 

Judgment  affirmed. 


LANCASTER  EliEOTRIO  LIGHT  CO.  T. 
TAYLOR. 

(Court  of  Appeals   of  Kentucky.     March  24, 
1916.) 

Elcctbicitt  «s3  16(6)— Actions  roB  Injubies 

— ^Evidence. 

A  provision  in  an  electric  light  company's 
franchise,  requiring  aU  wires  upon  poles  to  be 
not  less  than  25  feet  above  the  ground  or  street, 
and  to  be  placed  at  a  greater  or  less  height  above 
the  ground  whenever  directed  by  the  city,  had 
reference  only  to  the  stringing  of  wires  on  streets 
or  highways  of  the  city,  and  not  to  the  placing  of 
wires  on  private  property  rented  by  the  owner  at 
different  times  for  amusement  purposes;  and, 
in  an  action  for  injuries  caused  by  the  sagging 
of  a  wire  so  placed,  the  court  erred  in  permitting 
the  franchise  to  be  read  in  evidence. 

[Ed.  Note. — For  other  coses,  see  Electricity, 
Cent  Dig.  g  9;  Dee.  Dig.  ®=»16(6).] 

Appeal  from  Circuit  Court  Garrard 
County. 

On  petition  for  an  extension  of  the  c^a- 
ion.    Petition  granted. 

For  former  opinion,  see  181  S.  W.  067. 

Liewis  L.  Walker,  of  Lancaster,  and  Hasel- 
Tigg  t  Hazelrigg,  of  Frankfort  for  appellant 
O'Rear  &  Williams,  of  Frankfort  and  J.  E. 
Robinson  and  G.  O.  Walker,  both  of  Lancas- 
ter, for  appellee. 

TURNER,  J.  In  a  petition  tor  an  exten- 
sion of  the  <q;>inlon  herein,  our  attention  has 
been  called  to  the  fact  that  the  court  inad- 
vertently failed  to  pass  upon  an  important 
question  of  evidence.     On  ttie  trial  in  the 


drcait  court'  the  plaintiff  was  permitted  to 
read  In  evidence,  over  defendant's  objection, 
the  franchise  granted  to  appellant  which  re- 
quired: 

"All  wires  upon  poles  shall  be  not  less  than 
twenty-five  feet  above  the  ground  or  street  and 
shall  be  placed  at  greater  or  less  height  or  at 
such  height  above  ground  when  and  wherever  so 
directed  by  said  dty." 

It  is  apparent  that  tills  provision  of  the 
franchise  only  liad  reference  to,  and  should 
be  applied  only  to,  the  stringing  of  wires  on 
the  streets  or  highways  of  the  city,  and  not 
to  the  placing  of  wires  on  private  property, 
snch  as  tliat  upon  which  the  accident  to  ap- 
pellee happened.  The  court  properly  In  its 
instruction  required  of  the  defendant  tbat 
its  wires  should  have  been  strong  on  the 
property  in  question  only  a  reasonably  safe 
distance  above  the  ground  for  tlie  protection 
of  those  using  the  same;  but  permitting  the 
introduction  of  the  provision  of  this  fran- 
chise requiring  the  wires  on  public  streets 
to  be  25  feet  above  the  ground,  might  have 
been,  and  proliably  was,  misleading  to  the 
Jury.  It  was  therefore  error  to  permit  this 
provision  of  the  franchise  to  be  read  in  evi-t 
dence. 

The  opinion  Is  extended  as  herein  indi- 
cated. ^ 


CINCINNATI,  N.  O.  &  T.  P.  RY.  CJO.  v. 
CLATBOUBNETS  ADM'R. 

(Ciourt  of  Appeals  of  Kentucky.    Mardi  22, 
101&) 

1.  Death  <a»108— Prrmow  fob  Rbvivai.  op 

ACfnOIT— S  UI't'lOUM  CT. 

Section  9  of  the  federal  Bmployets'  Liabil- 
ity Act  as  added  by  Act  AprU  6,  1010,  c.  143,  S 

2,  36  Stat  201  (tJ.  S.  C!omp.  St  1013.  §  86(!5), 
provides  that  any  right  of  action  given  to  any 
person  suffering  injury  shall  survive  to  his  or 
her  personal  representative  for  the  benefit  of  the 
surviving  widow  or  husband  and  cliildren  of  such 
employ^.  An  injured  servant  who  had  instituted 
action  died  before  trial,  and  on  petition  for  re- 
vivor, which  made  the  original  petition  a  part 
it  was  revived  in  the  name  of  liis  administrator. 
The  original  petition  disclosed  that  the  serv- 
ant bad  a  dependent  wife  and  minor  child. 
Held,  that  as  it  appeared  that  the  servant  was 
survived  by  such  widow  and  minor  child,  judg- 
ment will  not  l>e  reversed  because  the  petition 
for  revivor  did  not  allege  in  terms  the  existence 
of  such  dependents  and  aslc  for  revivor  for  their 
benefit  and  the  order  of  revivor  failed  to  provide 
that  it  should  be  revived  for  their  benefit 

[Ed.  Note.— For  other  cases,  see  Death,  Gent 
Dig.  Si  153,  164;   Dec.  Dig.  •»=>108.] 

2.  Apfkai.  and  Bbbob  «=>8Tr(2)— Right  to 

AUUEOE   EbBOB— FKDEBAL    EhtPLOTEBS'    LlA- 

BiLiTT  Act— Appobtionkent  OF  Rboovebt. 
Where  an  action  instituted  under  the  fed- 
eral Employers'  Liability  Act  was,  on  the  death 
of  the  servant  revived  in  the  name  of  Ids  ad- 
ministrator, the  master  cannot  complain  that 
judgment  did  not  apportion  the  recovery  between 
the  servant's  widow  and  minor  child,  particular- 
ly as  the  damages  recoverable  were  those  which 
the  servant  himself  might  have  recovered. 

[15d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gj  3563,  3504 ;  Dec.  Dig.  «3> 
877(2).] 
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8.  Masikb  aitd  Sesvant  4=a217(2>— Injubtbs 
TO  Sbbvant— Assumption  of  Risk. 

A  track  laborer  does  not,  because  he  has  seen 
coal  negligently  loaded  on  tenders  fall  on  the 
track,  assume  the  risk  of  injury  from  the  falling 
of  coal  from  the  tender  of  a  passing  train,  for  a 
servant  is  entitled  to  assume  that  a  master  will 
exercise  due  care,  and  does  not  assume  risks 
growing  out  of  the  master's  negligence,  unless 
the  danger  is  known  and  appreciated  by  him,  or 
is  obvious. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  675;  Dec  Dig.  «=» 
217(2).] 

4.  Damages  iS=>208(1)— Actions— Evidence. 

In  an  action  for  personal  injuries  received 
by  a  railroad  track  laborer,  the  question  wheth- 
er the  accident  produced  the  injury  complained 
of,  held  for  the  jury. 

[Ed.  Note. — ^For  other  cases,  see  Damages, 
Cent  Dig.  §§  B4,  64,  68,  633,  534;  Dec.  Dig. 
«8=»208a).] 

5.  Death  <S=>99(1)— Damages— Measure. 

Where  a  track  laborer  who  had  been  in  the 
employ  of  a  railroad  company  for  a  number  of 
years,  was  struck  on  Uie  head  by  a  piece  of  coal 
thrown  from  the  tender  of  a  passing  train  and 
injured  so  that  he  only  worked  intermittently 
thereafter,  and  subsequently  became  insane,  be- 
ing afflicted  with  paresis  and  dying,  an  award  of 
$2,000  was  not  excessive. 

[Kd.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  §§  125,  126;   Dec.  Dig.  <S=999(1).] 

6.  JuBY  «=s>32(2)— JuBT  Trial— RjoHT  to. 

In  an  action  under  the  federal  Employers' 
Liability  Act,  tried  in  the  state  court  «  verdict 
returned  by  nine  of  the  jurors,  pursuant  to  Ky. 
St  S  2268,  and  Const.  J  248,  is  not  invaUd  as 
being  in  violation  of  Const.  U.  S.  Amend.  7, 
preserving  the  right  to  trial  by  jury  inviolate. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  S  222;   Dec.  Dig.  <S=>32(2).] 

Appeal  from  Circuit  Court,  Mercer  County. 

Action  by  Allen  Glaybourne,  revived  Is 
tbe  name  of  his  administrator,  against  the 
Cincinnati,  New  Orleans  &  Texas  Pacific 
Railway  Company.  From  a  Judgment  tor 
plainUfl,  defendant  appeals.    Affirmed. 

E.  H.  Oaither,  of  Harrodsburg,  and  John 
Galvin,  of  Cincinnati,  Ohio,  for  appellant 
John  W.  RawUngs,  Robert  Harding,  and 
Emmet  Puryear,  all  of  l>anvllle,  and  B.  M, 
Hardin,  of  Harrodsburg,  for  appeUee. 

CLAT,  C.  In  this  action  for  damages  for 
personal  injuries,  arising  under  the  federal 
Employers'  Uability  Act,  Alien  Claybourne's 
administrator  recovered  of  the  Cincinnati, 
New  Orleans  &  Texas  Pacific  Railway  Com- 
pany a  verdict  and  Judgment  for  $2,000l 
The  company  appeals. 

Briefly  stated,  the  facts  are  as  follows: 
Clayboume  was  a  section  hand  and  had 
been  In  the  company's  employ  for  a  number 
of  years.  On  the  morning  of  the  accident, 
which  occurred  In  the  month  of  November, 
1912,  he  and  other  section  hands,  wtiile  en- 
gaged In  tamping  the  track  at  a  point  south 
of  Burgin,  were  directed  by  the  section  ft)re- 
man  to  remove  a  handcar  from  the  track  for 
the  purpose  of  preventing  a  collision  with 
an  approaching  passenger  train.     The  car 


was  removed  and  Clayboume  and  Hie  other 
hands  stationed  themselves  a  few  feet  from 
the  track  and  waited  for  the  train  to  pass. 
The  train  was  moving  at  a  speed  of'  about 
46  miles-  an  hour,  and  as  the  engine  passed 
the  men  several  pieces  of  coal  fell  from  the 
tender.  One  of  these  pieces  struck  day- 
bourne  behind  the  ear  and  Injured  him. 
His  wife  claims  that  she  also  found  a  soft 
place  in  the  top  of  his  bead.  Thereafter 
Clayboume  worked  intermittently  until  some 
time  in  February,  when  he  was  laid  off  in- 
definitely and  never  returned  to  work.  In 
June  following  he  was  adjudged  insane  and 
sent  to  the  Eastern  Kentucky  Hospital  at 
Lexington,  where  he  died  in  November,  1913. 
[1]  This  suit  was  briglnally  brought  in 
Claybourne's  lifetime  by  his  committee,  the 
State  Bank  &  Tmst  Company  of  Harrods- 
burg. The  petition  alleged  that  plaintiff 
had  a  wife  and  minor  child  dependent  on 
him.  After  Clayboume's  death,  the  State 
Bank  &  Trust  Company  qualified  as  his  ad- 
ministrator and  filed  a  petition  for  a  revivor. 
The  petition  for  revivor  made  the  allegations 
of  the  original  petition  a  part  thereof  and 
alleged  that  the  original  action  survived  to 
plaintiff  as  the  personal  representative  of  tbe 
decedent  "for  the  benefit  of  his  estate,"  and 
that  plaintifC  was  entitled  to  have  the  ac- 
tion revived  and  to  prosecute  same  in  its 
name  as  administrator.  The  company's  de- 
murrer to  the  petition  for  revivor  was  over- 
ruled, and  the  following  order  entered: 

"It  is  now  adjudged  by  the  court  plaintiff  is 
entitled  to  the  relief  sought  in  the  petition  for 
revivor,  and  it  is  ordered  that  this  action  be,  and 
the  same  is  now,  revived  in  the  name  of  State 
Bank  &  Trust  Company,  as  administrator  of 
Allen  Clayboume,  and  sliall  proceed  to  trial  upon 
tbe  pleadings  and  issues  heretofore  made  be- 
tween plainBff  and  defendant" 

The  company  insists  that  tbe  petition  for 
revivor  stated  no  cause  of  action,  because 
it  is  alleged  that  the  action  for  the  personal 
injury  to  Clayboume  survived  to  the  plain- 
tiff as  representative  of  Clayboume  "for 
the  benefit  of  bis  estate."  In  ttils  connec- 
tion it  is  argued  that  the  trial  court  had  no 
authority  to  revive  the  action  for  the  benefit 
of  the  estate,  but  only  for  the  benefit  of  tbe 
decedent's  widow  and  minor  Child.  That 
the  action  was  revived  for  tbe  benefit  of  tbe 
decedent's  estate  and  not  for  the  benefit  of 
his  widow  and  child,  it  is  claimed,  is  shown 
by  the  fact  that  the  instructions  authorized 
a  finding  in  favor  of  the  administrator,  and 
did  not  require  the  Jury  to  apportl(Hi  the 
damages  between  tbe  wife  and  child. 

Under  the  federal  Employers'  Uability 
Act  of  April  22,  1908  (35  Stat  at  L.  65,  & 
149,  U.  S.  Comp.  St  Supp.  1911,  p.  1322),  the 
cause  of  action  given  the  injured  employ^ 
did  not  survive  his  death,  but  died  with  him. 
Michigan  Central  RaUmad  Co.  v.  Vreeland, 
227  U.  S.  58,  33  SUp.  Ct  192,  67  L.  ISd.  417, 
Ann.  Cas.  1914C,  176.     But  CoDgreas  rem- 
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edled  this  defect  by  adding  to  the  act  sec- 
tion 9,  which  provides-: 

"That  any  right  of  action  given  by  this  act  to 
a  person  solferins  injury  shall  survive  to  Ms 
or  her  personal  representative,  for  the  benefit  of 
the  sumving  widow  or  husband  and  children  of 
such  employe,"  etc. 

The  real  cause  of  action  against  the  com- 
pany was  stated  in  the  original  petition. 
This  cause  of  action  surviTed,  under  the 
above  section,  to  the  decedent's  representa- 
tive for  the  benefit  of  his  widow  and  minor 
child.  The  original  petition  alleged  that 
plaintiff  had  a  dependent  wife  and  minor 
child.  The  petition  for  revivor  reaffirmed 
each  and  every  allegation  contained  in  the 
petition.  It  is  clearly  established  by  the 
evidence  that  the  decedent  was  survived  by 
a  widen'  and  minor  child,  who  were  enti- 
tled to  whatever  recovery  might  be  had. 
Since  the  circumstances  show  a  clear  right 
of  revivor  and  that  the  revivor  waa  prop- 
erly ordered,  we  are  not  inclined  to  reverse 
the  Judgment  on  the  mere  ground  that  the 
petition  for  revivor  failed  to  allege  In  terms 
that  the  decedent  was  survived  by  a  widow 
and  minor  idiild  and  to  ask  a  revivor  for 
their  benefit,  or  that  Uie  order  of  revivor 
itself  did  not  provide  that  the  action  was 
revived  for  their  benefit 

[2]  In  this  same  connection  it  is  insisted 
that  the  instruction  on  the  measure  of  dam- 
ages is  erroneous,  because  it  did  not  author- 
ize the  Jury  to  apportion  the  damages  be- 
tween the  widow  and  child,  and  a  reversal 
Is  asked  for  this  reason  and  for  the  further 
reason  that  no  apportionment  of  the  damages 
was  actually  made.  In  support  of  this  posi- 
tion the  company  relies  on  the  statement  in 
Gulf,  a  &  8.  F.  Ry.  Co.  V.  McOlnnls,  228 
U.  S.  176,  83  Sup.  Ct  426,  67  L.  Ed.  785,  that: 

"Though  the  judgment  may  be  for  a  gross 
amount,  the  interest  of  each  beneficiary  must  be 
measured  by  his  or  her  individual  pecuniary  loss. 
That  apportionment  Is  for  the  jury  to  return. 
This  wiu,  of  course,  exclude  any  recovwy  in 
behalf  of  snch  as  show  no  pecuniary  loss." 

In  the  more  recent  case  of  Central  Ver- 
mont Ry.  Co.  V.  White,  238  U.  S.  507,  35  Sup. 
Ct  865,  59  U  Bd.  1433,  the  United  States 
Supreme  Court,  after  adverting  to  the  fact 
that  the  quoted  language  was  part  of  the 
court's  holding  that  it  was  error  to  refuse 
to  charge  that  the  married  daughter  was  not 
a  dependent  of  her  deceased  father,  and  that 
the  language  should  be  read  in  the  light  of 
the  record  then  before  the  court,  distinctly 
pointed  out  that  there  was  nothing  in  that 
record  which  would  support  a  ruling  that 
a  general  verdict  was  invalid,  or  that  the 
verdict  could  be  set  aside  because  it  failed  to 
fix  the  amount  each  beneficiary  was  to  re- 
ceive. In  further  discussing  the  guestlon, 
the  court  said: 

"Under  Lord  Campbell's  Act  (0  &  10  Vict 
c.  93,  i  2)  and  in  a  few  of  the  American  states 
the  jury  is  required  to  apportion  the  damages  in 
this  daas  of  cases.  But  even  in  those  states  the 
diatribntion  is  held  to  be  of  no  concern  to  the 
detaidant,  and  the  failure  to  apportion  the  dam- 


ages is  held  not  to  be  reversible  error  (Norfolk 
&  W.  R.  Co.  V.  Stevens,  97  Va.  631  [1],  634,  34 
S.  H.  625, 46  L.  R,  A.  367 ;  International  A  G. 
N.  R.  Co.  V.  Lehman  [Tex.  Civ.  App.]  72  S.  W. 
619),  certainly  not  unless  the  defendant  can 
show  that  it  has  been  Injured  by  such  failure. 
The  Employers'  Liability  Act  is  sobstanUally  like 
Lord  Campbell's  Act,  except  that  it  omits  the 
requirement  that  the  jury  should  apportion  the 
damages.  That  omission  clearly  indicates  au 
intention  on  the  part  of  Congress  to  change 
what  was  the  English  practice  so  as  to  make  the 
federal  statute  conform  to  what  was  the  rule  in 
most  of  the  states  in  which  it  was  to  operate. 
Those  statutes,  when  silent  on  the  subject,  have 
generally  been  construed  not  to  reqnlre  juries 
to  make  an  apportionment.  Indeed,  to  make 
them  do  so  would,  in  many  cases,  double  the  is- 
sues ;  for,  in  connection  with  the  determination 
of  negligence  and  damage,  it  would  be  necessary 
also  to  enter  npon  an  investigation  of  the  do- 
mestic affairs  of  the  deceased— a  matter  for  pro- 
bate courts,  and  not  for  jurors.  If,  as  in  the 
McGinnis  Case,  the  plaintiff  sues  for  the  benefit 
of  one  who  is  not  entitled  to  ^are  in  the  re- 
coveiT  (Taylor  v.  Taylor,  232  U.  S.  868,  34  Sup. 
Ct.  SSO,  58  L.  Ed.  638,  6  N.  C.  C.  A.  436 ;  North 
Carolina  R.  Co.  v.  Zachary,  232  tJ.  S.  248.  34 
Sup.  Ct  305,  68  L  Ed.  591,  Ann.  Cas.  19140, 
16G),  and  if  her  inclusion  in  the  suit  might  in- 
crease the  amount  of  the  recovery,  the  defend- 
ant may  raise  the  question  in  such  mode  as 
may  be  appropriate  under  the  practice  of  the 
court  in  which  the  trial  is  had,  so  as  to  secure 
a  ruling  which  will  prevent  a  recovery  for  one 
not  entitied  to  share  in  the  benefits  of  the  fed- 
eral act  But  no  such  question  was  or  could 
have  been  raised  in  the  present  case,  since,  as 
matter  of  law,  the  wife  and  minor  children  were 
all  to  be  treated  as  entitled  to  share  in  the 
amount  recovered  for  the  death  of  the  husband 
and  father.  35  St  at  L.  65,  c.  149,  Comp.  Stat 
1913,  S  8657." 

In  the  case  under  consideration  there  Is 
all  the  greater  reason  for  applying  the  rule 
that  a  general  verdict  for  the  plaintiff  may 
be  returned  by  the  jury  without  apportioning 
the  damages  between  the  beneficiaries.  This 
is  not  a  suit  under  the  original  act  to  re- 
cover damages  for  the  pecuniary  benefits 
which  the  wife  and  minor  child  were  de- 
prived of  by  the  death  of  the  decedent,  but 
a  suit  under  section  9  of  the  act  to  recover 
damages  for  the  mental  and  physical  suffer- 
ing and  loss  of  time  of  the  decelent  Since, 
in  such  a  case,  the  widow  and  child  are  mere- 
ly substituted  for  the  decedent  and  recover 
only  such  damages  as  the  decedent  could 
have  recovered  had  he  survived.  It  Is  clear, 
we  think,  that  there  Is  no  reasonable  basis 
for  an  apportionment  o£  the  damages  between 
the  beneficiaries,  and  that  no  such-  appor- 
tionment Is  contemplated.  It  therefore  fol- 
lows that  a  general  verdict  may  be  rendered 
without  apportioning  the  damages  between 
the  beneficiaries. 

[3]  But  It  is  insisted  that  the  trial  court 
either  should  have  held  that  the  decedent,  as 
a  matter  of  law,  assumed  the  risk  of  In- 
jury, or  should  have  submitted  the  question 
of  assumed  risk  to  the  jury.  This  position 
is  predicated  on  the  statements  of  cer- 
tain employes  that  they,  while  decedent  was 
present  had  frequently  seen  coal  fall  from 
the  tenders  of  passing  engines.  A  railroad 
is  charged  with  the  duty  of  exercising  or- 
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(Unary  care  to  eqnip  and  load  its  trains  so 
as  to  avoid  injury  to  trackmen  like  tbe  de- 
cedent whose  presence  along  and  near  tbe 
trade  It  has  reason  to  anticipate,  and  wliere 
it  falls  to  exercise  such  care,  and  by  reason 
thereof  one  charged  with  the  duty  of  main- 
taining tbe  track  is  Injured,  It  is  llabla  C, 
N.  O.  &  T.  P.  By.  Co.  et  al.  v.  Strunka's 
Adm'x,  167  Ky.  340,  180  S.  W.  528;  L.  & 
N.  a  B.  Oo.  T.  Davis,  115  Ky.  270,  71  S.  W. 
658,  24  Ky.  Law  Eep.  1415 ;  L.  &  N.  R.  R. 
Go  V.  Slmrall's  Adm'r,  127  Ky.  65,  104  S.  W. 
1011,  31  Ky.  I>aw  Rep.  1269;  Railroad  Com- 
pany V.  Wood  (Tex.  Civ.  App.)  63  S.  W.  164 ;  L. 
&  N.  B.  R.  Co.  V.  Clark,  106  S.  W.  1184.  In  the 
last-mentioned  case,  a  brakeman  was  struck 
by  a  lump  of  coal  that  fell  from  tbe  tender 
of  an  engine.  It  was  held  that  It  was  the 
duty  of  the  company  to  see  that  the  coal  was 
properly  loaded,  and  that  the  brakeman,  who 
had  nothing  to  do  with  tbe  loading  of  the 
coal,  bad  the  right  to  assume  that  It  was 
properly  loaded.  In  the  case  under  consid- 
eration, tbe  evidence  clearly  shows  that  the 
coal  was  piled  high  above  tbe  sides  of  tbe 
tender,  and,  by  reiason  of  the  fact,  was  like- 
ly to  fall  or  to  be  thrown  from  the  tender  and 
injure  those  working  along  tbe  track.  There 
can  be  no  doubt  that  a  clear  case  of  negli- 
gence la  made  out  by  the  evidence.  The  serv- 
ant does  not  assume  risks  growing  out  of  the 
master's  negligence,  unless  the  conditions  and 
danger  therefrom  are  known  and  appreciated 
by  him,  or  are  so  obvious  that  an  ordinarily 
prudent  person,  under  the  circumstances, 
would  have  observed  and  appreciated  them. 
011a  Valley,  Globe  &  Northern  Railway  Com- 
pany T.  Hall,  282  U.  S.  94,  34  Sup.  Ct  229, 
58  L.  Ed.  521;  Seaboard  Air  Line  Railway 
V.  Horton,  233  V.  S.  492,  34  Sup.  Ct  635,  58 
L.  Ed.  1062,  L.  R.  A.  1915C,  1,  Ann.  Cas. 
1915B,  475;  Consolidation  Coal  Company  y. 
Moore,  166  Ky.  48,  178  S.  W.  1136 ;  Steams 
Coal  &  Lumber  Company  v.  Calhoun,  166 
Ky.  607,  179  S.  W.  590;  Wasloto  &  Black 
Mountain  Railroad  Company  v.  Hall,  167  Ky. 
819,  181  S.  W.  ^9.  It  is  to  the  particular 
conditions  and  dangers  resulting  in  the  ac- 
cident that  the  rule  applies.  The  mere  fact 
that  the  company,  on  former  occasions,  had 
been  guUty  of  elmllar  acts  of  negligence  is 
not  sufficient  to  charge  the  employe  with 
knowledge  of  the  particular  conditions  and 
of  the  '  danger  therefrom.  Notwithstanding 
other  acts  of  negligence,  the  employ^  has  the 
right  to  assume  that  the  company  has  done 
its  duty  and  to  act  on  this  assumption.  Since 
tbe  decedent  did  not  know  that  the  particu- 
lar t^ider  was  Improperly  loaded  and  had 
no  opportunity  to  observe  and  appreciate 
the  danger  therefrom,  we  conclude  that  no 
question  of  assumed  risk  was  presented,  and 
that  the  trial  court  did  not  err  In  so  holding. 
[4,  S]  Another  ground  urged  for  reversal 
is  that  the  damages  are  excessive,  and,  in 
this  connection,  it  is  insisted  that  the  court 
erred   in   not   instructing  tbe   Jury   to    find 


for  defendant,  unless  they  believed  from  the 
evidence  that  the  blow  received  by  the  de- 
cedent was  the  direct  and  proximate  cause 
of  his  Insanity.  For  the  defendant  three 
physicians  testified  that  decedent's  Insanity 
was  due  to  paresis,  and  that  his  paresis  re- 
sulted either  from  alcoholism  or  syphilis,  and 
was  not  caused  by  the  blow  which  decedent  re- 
ceived. The  evidence  for  plaintiff  tends  to 
show  that  decedent  was  In  good  health  prior 
to  tbe  Injury,  and  there  appeared  to  be  noth- 
ing wrong  with  his  mind.  He  worked  reg- 
ularly up  to  tbe  day  of  the  accident,  but 
after  that  time  worked  intermittently,  spoke 
of  a  swimming  in  his  bead,  and  acted  as  if 
something  was  wrong  with  bis  mind.  He 
also  complained  of  his  suffering.  It  was  also 
shown  that  paresis  might  be  accelerated  by 
a  blow  such  as  the  decedent  received.  Un- 
der the  circumstances.  It  cannot  be  said,  as 
a  matter  of  law,  that  all  of  decedent's  snf- 
fering  waa  due  to  his  insanity,  and  that 
plaintiff  was  not  entitled  to  recover  unless 
the  Insanity  was  caused  by  the  blow.  It  fol- 
lows that  the  offered  Instruction  was  prop- 
erly refused.  For  a  like  reason  we  cannot 
say  that  tbe  finding  of  tbe  Jury  is  excessive. 

[1]  The  further  point  Is  made  that  the 
verdict  which,  pursuant  to  section  2268,  Ken- 
tucky Statutes,  and  section  248  of  tbe  Con- 
stitution, was  returned  by  only  nine  of  tbe 
Jurymen,  was  Invalid  because  contrary  to 
the  seventh  amendment  to  the  Constitution  of 
the  United  States.  This  contention  has  been 
made  in  several  cases,  and  we  have  uniformly 
held  that.  In  actions  brought  In  our  courts 
under  the  federal  Eimployers'  Liability  Ad, 
three-fourths  or  more  of  the  Jurors  concur- 
ring may  return  a  verdict.  C.  &  O.  Ry.  Co. 
V.  Kelly's  Adm'x,  161  Ky.  655,  171  8.  W.  185: 
L.  &  N.  R.  R.  Co.  V.  Johnson's  Adm'x,  161 
Ky.  824,  171  S.  W.  847 :  L.  i  N.  R.  R.  Co.  v. 
Winkler.  162  Ky.  843,  ITS  S.  W.  151:  L.  *  N. 
R.  R.  Co.  V.  Stewart's  Adm'x,  163  Ky.  823. 
174  S.  W.  744. 

We  have  been  unable  to  find  any  error  in 
the  admission  or  rejection  of  evidence  of  such 
a  prejudicial  character  as  to  Justly  a  re- 
versal of  the  Judgment. 

Judgment  affirmed. 


SUPREME  COUNCIL  OATHOMC 

KNIGHTS    OF   AMERICA.   ▼.   FEN- 
WICK  et  al. 

(Court  of  Appeals   of  Kentucky.     March    21, 
1916.) 

1.  Inbttraitob   4=9719(3)— Fbatesnai.   Irbttb- 

ARCI  —  FoBM  or  GKBTIFIOAn  —  EmtOBFEC- 

nv*  Statute. 

Ky.  St  i  679,  enacted  in  1893  (Laws  1898, 
c.  171)  and,  before  its  amendment  in  1906 
(Laws  1906,  c.  141)  making  it  Inapplicable  to 
fraternal  gocioties,  providing  that  the  certificates 
of  associations  referring  to  the  by-laws  or  rules 
either  as  forming  part  of  the  certificate  or  hav- 
ini;  any  bearing  on  the  contract  shall  have  soch 
by-laws  attached,  applied  to  certificates  iaaaed 
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grior  to  its  adoption;  and  hence  required  that 
;-laws  passed  in  1899  and  1904  making  chang- 
es in  the  amount  of  assessments  be  attached  to 
the  certificate. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  §  1855;    Dec.  Dig.  «=9719(8).] 

2.  CoNBTiTunoNAi.  Law  $s»175— Insubahcb 
®=>719(3)  —  Obuoation  or  Co»tkactb  — 
Reiixdt. 

Such  construction  of  the  statute  does  not 
have  the  effect  of  impairing  the  obligation  of  a 
contract,  contrary  to  CV>nst.  U.  S.  art.  1,  i  10, 
as  it  affects  the  remedy  only  to  the  extent  of 
establishing  a  rule  of  evidence. 

[Ed.  Note.— For  other  cases,  see  Constitotion- 
al  Law,  Cent  Dig.  K  510,  520;  Dec.  IMg.  «s» 
175 :  Insurance,  Cent  Dig.  i  1855 ;  Dec  Dig. 
<&=»719(3).] 

3.  Constitutional  Law  ®=3l26— Oblisation 

OF    CONTBACT  —   INSURANCE    CEBTIFICATB  — 

Resebtahon  or  Poweb  to  Amend  Chab- 

IXB. 

Such  statute,  merely  regulating  the  asso- 
ciation's business,  does  not  impair  the  obligar 
tion  of  a  contract  since  its  spteial  charter 
(Laws  1879-80,  c.  728,  amended  by  Laws  1888, 
c.  1326),  empowering  it  to  issue  certificates, 
by  section  8  reserves  to  the  General  Assembly 
the  right  to  amend  it 

[Ii:d.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  325,  366-368 ;  Dec.  Dig. 
«s>126.] 

4.  Jnsubancx  «=»738—CBBTirtc.vrE8— Adop- 
tion or  By-Laws— Statut«— Estoppel. 

That  the  holder  of  a  certificate  pays  illegal 
assessments  levied  against  his  certificate  in  vio- 
lation of  his  contract,  rather  than  take  the  posr 
table  diance  of  havine  his  certificate  forfeited, 
does  not  estop  him  or  his  beneficiary  from  ques- 
tioning the  legality  of  subsequent  similar  assess- 
ments. 

[Ed.  Note. — ^For  other  cases,  see  Insurance, 
Cent  Dig.  f  1886;   Dec.  Dig.  «=»738.] 

5.  Insubance  €=»753(1)— B'batebnal  iNsm- 
ANCE— Invalid  AsssssxENTa— Becovxby. 

Where  assessments  as  increased  by  by-laws 
were  invalid  because  the  by-laws  were  not  at- 
tached to  the  certificate,  the  insured  or  bis 
beneficiary,  if  the  excess  of  the  illegal  assess- 
ments  over  the  legal  assessments  was  sufiScient 
to  pay  all  the  assessments  that  oould  have  been 
legally  levied  against  his  certificate  to  his  death, 
inight  recover  on  the  certificate. 

(Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  f{  1903, 1005 ;  Dec.  Dig.  «=»763(1)0 

6.  Insubance  «!=»817(1) — I^atebnal  Inbub- 
AWCE  —  Invalid  Assebshents  —  Recovkbt 
— BuBOKN  or  Pboof. 

In  such  case,  the  burden  of  showing  such 
excess  was  on  the  beneficiary. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  li  1999,  2000;  Dec  Dig.  «=> 
817(1).] 

7.  iNstJBANCB  is=»819(l)— Fbatebnal  Insub- 
ance —  Invaud  Assessments  — •  Recovebt 
—Evidence. 

In  such  case,  where  the  evidence  did  not 
show  that  the  excess  of  the  illegal  assessments 
over  the  legal  assessments  was  suflicient  to  con- 
tinue the  certificate  in  force  to  the  insured's 
death,  the  trial  court's  finding  that  the  excess 
was  sufficient  was  based  on  speculation,  instead 
of  fact  and  required  a  new  trial. 

(Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  I  2006;    Dec  Dig.  «=>819(1).] 

8.  Patkent  «!=»84(1),  85(1)— Rbooveby— Mm- 

lASX. 

Whenever,  by  a  clear  or  palpable  mistake 
of  law  or  fact  essentially  affecting  the  contract, 
money   has   been    paid    without   consideration. 


which.  In  law  or  conscience,  was  not  dne  and 
payable  and  which  in  good  conscience  ought 
not  be  retained,  it  may  be  recovered. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  JJ  267,  272,  275,  279;  Dec  Dig. 
«=>84(1),  8^1).] 

9.  Patuent  «ss)W(4)— Recovebt— Mibtakb— 
Facts. 

In  such  a  case,  it  is  not  necessary  to  allege 
a  mistake  in  express  terms,  but  it  is  only  neces- 
sary to  allege  the  facts  from  which  the  conclu- 
sion of  mistake  inevitably  follows. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  {  294;  Dec  Dig.  «=>89(4).] 

10.  Insubance  ^=3743— Fbatebnal  Sooixtibs 
—Invalid  Assessments— Recovebt. 

Where  a  fraternal  benefit  association  ex- 
acted illegal  assessments  and  the  insured  paid 
them  in  the  belief  that  they  were  authoriEed 
by  law,  the  beneficiary  was  entitled  to  recover 
the  excess  of  the  illegal  over  the  legal  assess- 
ments, after  deducting  sufficient  to  pay  all  legal 
assessments  and  continue  the  certificate  to  the 
insured's  death. 

[Ed.  Note. — For  other  cases,  see  Insurance^ 
Cent  Dig.  i  1888;  Dec  Dig.  «s»743.] 

11.  Insubance  «s>799  —  Fbatebnal  Bbnk- 
nciABY  Insubance— Invalid  Absebsmxntb 
— Recoveby— Intebebt. 

In  such  case,  and  in  view  of  the  fact  that 
no  demand  for  payment  was  ever  made  prior 
to  the  bringing  of  the  suit  plaintiff  was  not 
entitled  to  interest  on  the  certificate  prior  to  the 
beginning  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  1082;  Dec  Dig.  «=»799.] 

Appeal  from  Qrcnlt  Court,  Union  County. 

Action  by  Isabella  Fenwldt  and  others 
against  Supreme  Council  Catholic  Knights  of 
America.  Judgment  for  plaintiffs,  and  de- 
fendant appeals,  and  plaintiflTs  prosecute  a 
cross-appeal,  sieversed  and  remanded  for 
new  trial. 

Allen  &  Miller,  of  Morganfleld,  and  Fred- 
erick H.  Bacon,  of  St.  Louis,  Mo.,  for  appel- 
lant. Drury  &  Druiy,  of  Morganfleld,  for 
appellees. 

CLAY,  0.  Supreme  Council  Catholic 
Knights  of  America  is  a  fraternal  insurance 
society  and  under  the  control  of  a  grand  or 
supreme  body.  It  secures  members  through 
the  lodge  system  exclusively.  It  pays  no 
commission  and  employs  no  agents,  except  in 
the  organization  and  supervision  of  the  work 
of  local  subordinate  lodges  or  councils.  It 
was  granted  a  charter  by  the  General  Assem- 
bly of  Kentucky  on  April  1,  1880  (chapter 
726,  vol.  2,  Acts  1879-80).  This  charter  was 
amended  April  30,  1888  (chapter  1326,  vol.  3. 
p.  569,  Acts  1887-88).  On  April  9,  1882,  there 
was  issued  by  the  society  to  William  T.  Fen- 
wlck,  a  member  thereof,  a  certificate  of  in- 
surance for  the  sum  of  $2,000,  In  which  his 
wife,  Isabella  Fen  wick,  was  named  as  bene- 
ficiary. By  the  terms  of  this  certificate  the 
Insured  expressly  agreed  to  pay  all  assess- 
ments, dues,  and  fines  assessed  against  him, 
according  to  the  laws,  rules,  and  regulations 
of  the  supreme  council,  "which  may  now  or 
hereafter  govern  the  order."  The  certificate 
further  gave  the  insured  the  right  to  sur- 
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render  the  certlflcate  and  receive  a  new  one 
iind  to  change  the  beneficiary  therein  desig- 
nated. On  September  1,  1899,  the  Insured, 
who  had  become  Indebted  to  Mason  and  Dy- 
er for  merchandise  and  for  money  advanced 
to  pay  the  assessments  on  the  certificate,  ap- 
plied to  the  society  for  a  new  certificate  and 
asked  that  Mason  and  Dyer  be  substituted 
ns  beneficiaries  In  lieu  of  bis  wife.  His  wife 
consented  In  writing  to  the  propotsed  change, 
and  on  September  3d  the  change  was  author- 
ized and  agreed  to  by  the  local  branch  of 
the  society.  On  September  16,  1809,  the  su- 
preme council  granted  a  new  certificate,  in 
which  Mason  and  Dyer  were  designated  as 
beneficiaries.  When  the  insured  became  a 
member  of  the  society  he  was  32  years  of 
age.  At  that  time  the  assessment  rate,  as 
fixed  by  the  society's  constitution  and  by- 
laws, was  80  cents  per  assessment  where  the 
member  was  between  30  and  S5  years  of  age, 
90  cents  where  the  member  was  between  35 
and  40  years  of  age,  and  |1  per  assessment 
where  the  member  was  between  40  and  45 
years  of  age.  In  May,  1899,  the  supreme 
council  changed  tlie  rate  to  $1.87  per  assess- 
ment, which  became  effective  July  1,  1899. 
In  August,  1904,  the  supreme  council,  fearing 
that  the  interests  of  the  society  and  of  its 
members  were  being  Jeopardized  by  the  low 
rate  then  in  force,  and  acting  on  the  advice 
of  a  distinguished  actuary,  changed  the  rate 
from  $1.87  per  assessment  to  a  flat  rate  of 
$10.24  per  month.  From  the  time  the  two 
certificates  were  in  force  the  Insured  paid 
assessments  39  to  56,  Inclusive,  at  the  rate 
of  $1  each,  assessments  57  to  667,  inclusive, 
at  the  rate  of  90  cents  each,  and  assessments 
668  to  804,  inclusive,  at  the  rate  of  $1.87 
each,  which  kept  the  certificates  in  force  up 
to  November  1,  1904.  At  that  time  the  flat 
rate  of  $10.24  per  month  became  effective, 
and  the  Insured  paid  33  assessments  at  that 
rate.  He  failed  to  pay  the  thirty-fourth  as- 
sessment, which  was  due  August  13,  1907, 
and  was  marked  suspended.  Thereafter  he 
made  no  further  payments,  and  he  never  ap- 
plied for  reinstatement  He  died  on  May 
15,  1908. 

This  suit  was  brought  by  Isabella  Fenwlck 
and  Mason  and  Dyer  to  recover,  not  only  the 
face  of  the  policy,  but  the  difference  between 
the  legal  assessments  which  the  company  was 
authoiized  to  collect  and  the  Illegal  assess- 
ments which  the  insured  was  required  to  pay. 
They  based  their  right  to  recover  on  the  the- 
ory that  the  changes  in  the  assessments  were 
Illegal  and  void,  and  that  the  sums  actually 
paid  by  the  Insured  were  not  only  sufficient  to 
pay  the  thirty-fourth  assessment,  if  legally 
made,  but  all  legal  assessments  up  to  the 
time  of  the  death  of  the  insured.  The  va- 
lidity of  the  increases  in  the  assessments  is 
attacked  on  two  grounds:  (1)  The  by-laws 
making  the  changes  were  not  attached  to  the 
certificate.  (2)  The  meetings  of  the  supreme 
council  were  not  held  in  conformity  to  the 
statutes  of  Kentucky,  and  the  changes  in  the 


by-laws  were  not  made  In  conformity  to  the 
constitution  and  by-laws.  The  law  and  facts 
were  submitted  to  the  court  wittaoot  the  inter- 
vention of  a  Jury.  The  coart  held,  as  a  mat- 
ter of  law,  that  the  increases  In  the  assess- 
ments were  invalid,  and,  as  a  matter  of  fact, 
that  the  excess  of  the  illegal  assessments 
over  what  could  have  been  legally  assessed 
against  the  insured  was  sufiiclent  to  pay  all 
legal  assessments  and  continue  the  Insurance 
in  force  up  to  the  time  of  his  death.  Pursu- 
ant to  these  finding^,  the  court  adjudged  a 
recovery  in  favor  of  plaintiffs  for  the  amount 
of  the  policy,  but  dmled  a  recovery  for  the 
difference  between  the  legal  and  Illegal  as- 
sessments. B^m  the  Judgment  so  rendered, 
defendant  appeals,  and  plaintiffs  prosecute  a 
cross-appeal. 

[1,2]  Section  679  of  the  Koitncky  Stat- 
utes is  as  follows: 

"Application— Rule*  or  Charter  Referred  to 
(n  Poliou  Must  he  Made  Part  of  it— Fraternal 
Societiet  Exempt.  All  policies  or  certificates 
hereafter  issued  to  persons  within  the  common- 
wealth of  Kentucky  by  corporations  transacting 
business  therein  under  this  law,  which  policies 
or  certificates  contain  any  reference  to  the  ap- 
plication of  the  insured,  or  the  by-laws,  or  the 
rules  of  the  corporation,  either  as  forming  part 
of  the  policy  or  contract  between  the  partiea 
thereto,  or  as  having  any  bearing  on  said  con- 
tract, shall  have  such  application,  by-laws  and 
rules,  or  the  parts  thereof  relied  upon  as  form- 
ing part  of  the  policy  or  contract  l>etween  the 
parties  thereto,  or  as  liaving  any  bearing  on 
said  contract,  attached  to  the  p<^cy  or  certifi- 
cate, or  printed  on  the  face  or  reverse  side 
thereof,  and  unless  either  so  attached  and  ac- 
companying the  policy,  or  printed  on  the  face 
or  reverse  side  thereof,  shall  not  be  received  as 
evidence  in  any  action  for  the  recovery  of  bene- 
fits provided  by  the  policy  or  certificate,  and 
shall  not  be  considered  a  part  of  the  policy,  or 
of  the  contract  between  the  parties. .  The  policy 
or  certificate,  and  the  rules  and  regulations, 
shall  be  printed,  and  no  portion  thereof  shall  be 
in  type  smaller  than  brevier.  Provided,  how- 
ever, that  nothing  in  thia  section  shall  be  con- 
strued as  applying  to  evidence  used  in  rein- 
Eitatement  of  a  policy  or  certificate.  But  the 
provisions  of  this  section  and  this  Bul>divison 
shall  not  apply  to  secret  or  fraternal  societies, 
lodges,  or  councils,  which  are  under  the  super- 
vision of  a  grand  or  supreme  body,  and  secure 
members  througb.the  lodge  system  exclusively, 
and  pay  no  commission,  nor  employ  any  agents, 
except  in  the  organization  ana  sujMrvision  of 
the  work  of  local  subordinate  lodges  or  coun- 
cils." 

As  originally  enacted  In  the  year  1893,  the 
statute  contained  no  proviso  exempting  fra- 
ternal societies  from  its  operation.  The  stat- 
ute was  amended  in  the  year  1906,  and  the 
proviso  making  it  Inapplicable  to  l^ratemai 
societies  then  adopted. 

The  changes  in  the  certificates  were  effect- 
ed by  by-laws  enacted  in  1899  and  1901,  and 
therefore  when  the  original  statute  of  1893 
was  in  force  and  prior  to  the  amendment  of 
1006  exempting  fraternal  societies  from  its 
operation.  It  Is  admitted  that  the  by-laws 
were  not  printed  in  the  certificates  or  at- 
tached thereto.  The  society  contends  that 
the  statute  is  not  applicable  to  certificates  is- 
sued prior  to  Its  adoption,  and,  if  so  cod- 
strued.  It  Impairs  the  obligation  of  a  contract 
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executed  beifore  Its  eaactment,  and  is  tbere- 
fore  violative  <^  section  10,  art.  1,  of  the 
federal  ConstltntloD.  We  bad  occasion  to 
consider  both  of  these  questions  in  the  recuit 
case  of  HunEilcer  v.  Supreme  Lodge  K.  of  P., 
117  Ky.  418,  78  S.  W.  201,  25  Ky.  hayr  Eep. 
1510,  and  (second  appeal)  121  Ky.  33,  87  S. 
W.  1134,  27  Ky.  Law  Rep.  1201.  We  there 
held  the  statute  applicable  to  certificates  is- 
sued before  Its  enactment  but  attempted  to 
be  changed  by  by-laws  adopted  wbUe  the 
statute  was  in  force  and  prior  to  its  amend- 
ment In  1906.  We  also  held  that  this  con- 
struction of  the  statute  did  not  have  the  ef- 
fect of  impairing  the  obligation  of  contract. 
In  discussing  the  latter  questicm,  the  court 
said: 

"It  is  true  that  the  statute  itself  excludes 
prior  contracts  from  its  operation.  This  meant 
completed  contracts.  There  could  have  been  no 
other  purpose  on  the  part  of  the  Legislature  to 
exclude  prior  contracts  of  insurance  than  to 
respect  thur  obligation  as  it  then  was.  The 
mischief  aimed  at  by  the  statute  was  to  prevent 
fraud  and  opi»«8sion  being  practiced  upon  in- 
sured persona ;  for,  although  the  insurer  micht 
l>e  a  co-operative  concern,  it  was  recognized  tnat 
its  governing  body,  whether  representative  or 
not,  might  overreach  his  understanding,  and 
unjustly  impose  on  him  b;  secret  regulations 
or  by-laws,  made  part  of  the  contract  by  refer- 
ence only.  This  pernicious  practice  bad  ob- 
tained to  some  extent.  The  idea  was  to  curb 
it,  to  make  it  impossible  in  future.  The  provi- 
sion in  the  old  policy  that  it  should  be  subject 
to  by-laws  then  m  force,  or  that  might  thereaft- 
er be  adopted,  left  the  contract  open  for  amend- 
ment in  the  future.  How  it  was  to  be  amended, 
further  than  it  was  to  a  'rule  or  regulation'  of 
the  society,  was  not  stated.  Now  the  state, 
after  that  kind  of  open  contract  was  made,  ha&, 
by  the  statute  alluded  to,  required  in  ^ect  and 
intent  that  all  future  engagements  of  insurance 
of  this  class  slionld  conform  to  a  prescribed  pro- 
cedure, or  else  they  should  be  void.  It  did  not 
aBect  any  previous  contract,  in  so  far  as  its  ob- 
ligation had  been  fixed.  But  we  see  no  reason 
why  the  statute  should  not  apply  to  alterations 
or  changes  of  such  contracts.  Such  alterations 
are  in  a  sense  new  contracts,  although  it  had 
been  previously  provided  that  they  might  be  en- 
tered into.  Tn«  new  matter  was  never  before 
an  obligation.  When  It  came  to  be  attached  to 
the  original  contract  as  an  obligation  of  the 
parties,  a  poUce  regulation  of  the  state  required 
certain  prerequisite  formalities  before  it  be- 
came their  act.  This  did  not  impair  the  obliga- 
tion of  the  old  contract,  but  dealt  alone  with 
the  attempt  to  alter  that  contract 

"The  new  matter  could  not  have  been  added 
at  all,  as  was  done,  except  for  the  provision  of 
the  old  certificate  that  let  it  in.  That  provision 
gave  the  right  to  the  insurer  to  alter  the  terms 
or  conditions  <^  the  original  agreement  of  the 
parties,  at  any  time  in  the  future,  by  the  adop- 
tion of  a  new  riUe  or  regulation  oi  the  co-gBeza- 
tive  society  affecting  it.  Now,  if  the  statute 
took  away  that  right,  then  it  would  seem  to  im- 
pair that  obligation.  But  it  did  not.  The  right 
to  alter  or  amend  by-laws  and  rules,  or  to  adopt 
new  (mes,  is  untouched  by  the  statute^  Hence 
it  cannot  be  said  that  it  was  impaired.  The 
new  law,  leaving  the  old  contract  precisely  as 
it  was  found^laid  hold  of  the  parties,  and  said, 
in  affect,  'When  yon  make  alterations  of  this 
contract,  as  you  may  do  by  the  adoption  of  by- 
laws or  rules,  the  sovereign  power  of  this  state, 
in  the  exercise  of  its  duty  to  prevent  oitpression 
and  fraud  in  insurance  aSected  in  this  state,  re- 

auires  that  a  copy  of  such  by-law  shall  be  in- 
orsed  on  or  attached  to  the  certificate  or  pdi- 
cf  ot  insnranoeb' 


It  is  pointed  oat  in -argument  that  as  there 
is  no  provision  in  the  Statute  for  serving  upon 
a  ix)licy  holder  a  copy  of  the  after-enacted  oy- 
law,  and  as  he  might  refuse  to  surrender  his 
policy  or  certificate,  such  a  copy  might  be  ati- 
tached  or  indorsed  upon  it^  or  such  policy  hold- 
er might  be  abroad  end  inaccessible  to  either 
notice  or  contact,  it  could  not  have  been  contem- 
plated that  after  the  delivery  of  such  poUcy 
or  certificate  the  statute  would  apply.  Hence 
it  is  reasoned  the  statute  has  not  covered  the 
case  of  policies  issued  before  its  enactment  and 
made  subject  to  by-lavrs  adopted  afterwarda 
The  statute  makes  no  provision,  it  is  true,  for 
serving  a  copy  of  such  amended  or  new  by-law 
upon  a  policy  holder  to  whom  a  policy  bad  been 
delivered.  But  this  omission  api^ies  as  well 
to  new  as  to  old  policies,  to  those  issued  after 
as  well  as  to  those  issued  l>efore  the  statute 
was  passed.  Blither  one  of  two  courses  must  be 
deemed  to  have  been  contemplated  by  the  Legis- 
lature in  that  event:  Either  that  such  new  by- 
laws could  not  be  adopted,  or  that  a  service  of 
a  copy  by  offering  to  dehver  and  attach  it  to 
the  policy  would  sufSce.  As  the  former  would 
tend  to  cripple  the  power  of  such  societies  to 
impose  their  conditions'by  prudent  amendments 
to  their  by-laws,  as  well  as  beget  a  variety  of 
liabilities  in  the  same  class  of  contracts  and 
among  its  members  having  equal  rights  in  its 
assets  and  equally  liaise  to  its  assessments,  it 
must  t>e  rejected,  because  it  would  be  at  war 
with  the  whole  scheme  of  mutual  co-operative 
life  insurance,  which  is  recognized  by  the  stat- 
utes as  a  legitimate  business.  On  the  other 
hand,  as  the  view  Just  discussed  is  rejected,  it 
must  be  that  an  oner  to  do  what  one  is  bound 
to  do,  if  tendered  in  season,  and  the  offer  is 
maintained,  will  always  be  accepted  as  a  com- 
pliance with  that  part  of  the  obligation.  It 
will  not  do,  though,  to  make  tiie  tender  years 
after  it  should  have  been  done,  and,  as  in  this 
case,  after  the  liability  of  the  insurer  had  been 
completed  under  the  original  contract." 

tS]  In  addition  to  the  foregoing,  we  may 
add  that  there  is  another  ground  for  holding 
that  the  statute  does  not  impair  the  obliga- 
tion of  a  contract.  The  power  to  issue  cer- 
tificates of  Insurance  like  that  Involved  In 
this  case  was  conferred  on  the  society  by  a 
special  charter  granted  by  the  Oeneral  As- 
sembly of  this  state.  Section  8  of  that  char- 
ter provides:  "The  General  Assembly  re- 
serves the  right  to  amend  and  alter  this  char- 
ter." The  very  purpose  of  this  reservation 
was  to  prevent  the  application  of  the  rule 
announced  in  the  case  of  Trustees  of  Dart- 
mouth College  y.  Woodward,  4  Wheat  (17 
U.  S.)  712,  4  Lk  Ed.  677,  and  to  prevent  a 
grant  of  corpora,te  rights  and  priylleges  that 
would  preclude  legislative  Interference  with 
Qielr  exerdse,  U  the  public  interest  should  at 
any  time  require  such  InterferteCe.  When 
therefore  the  sodety  accepted  the  charter,  it 
did  so  with  the  distinct  trnderstandlng  and 
upon  the  condition  tbat  the  commonwealth 
reserved  the  power  to  regulate  or  change  its 
method  of  doing  business.  Since  section  079, 
as  then  in  force,  merely  regulated  HtB  socie- 
ty's method  of  doing  business,  and  was  au- 
thorized by  and  enacted  pursuant  to  the  pow- 
er reserved  in  the  society's  (barter,  it  can- 
not be  regarded  as  impairing  either  the  obli- 
gation of  the  Bodety's  contract  with  the  com- 
monwealth, or  its  contract  with  tba  Insured. 
Greenwood  y.  Freight  Oa,  106  n.  S.  IB,  86 
L.  Ed.  881;    DomliDaoB  t.  Jeifup,  15  Wall. 
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464,  21  ti,  Ed.  204;  Berea  College  ▼.  Com- 
monwealth of  Kentucky,  211  TJ.  S.  45,  29  Sup. 
Ct  83,  63  L.  Ed.  81.  We  may  further  add 
that  in  the  recent  case  of  Supreme  Council 
Catholic  Knights  of  America  t.  Logsdon,  108 
N.  E.  687,  where  the  facts  were  almost  identi- 
cal with  those  of  this  cas^,  the  Supreme 
Court  of  Indiana,  In  a  well-considered  opin- 
ion, followed  the  ruling  of  this  court  in  Hun- 
zlker  r.  Supreme  Lodge  K.  of  P.,  supra,  and 
further  held  that  section  679,  as  so  construed, 
was  not  violative  of  section  10,  art.  1,  of  the 
federal  Constitution. 

In  this  action  the  society  makes  the  point 
that.  If  the  amended  by-laws  are  not  a  part 
of  the  contract,  then,  for  a  like  reason,  the 
original  by-laws  which  were  in  force  when 
the  certiflcate  was  Issued  cannot  be  regarded 
as  a  part  of  the  contract  In  reply  to  this 
contention,  it  is  sufficient  to  say  that  the 
statute  does  not  apply  to  certificates  thereto- 
fore issued,  unless  the  by-laws,  rules,  or  reg- 
ulations of  the  society  were  amended  or 
changed  while  the  statute  was  in  force. 

[4]  But  it  is  insisted  that  the  defense  of 
estoppel  is  available  in  this  case  because  the 
insured  acquiesced  in  the  increased  assess- 
ments and  i>ald  them  for  a  number  of  years. 
On  this  point,  however,  the  authorities  do  not 
differ,  and  the  rule  is  well  established  that 
the  mere  fact  that  the  holder  of  a  certiflcate 
of  a  benefit  association  pays  illegal  assess- 
ments levied  against  his  certiflcate  in  viola- 
tion of  bis  contract,  rather  than  take  the 
possible  chances  of  having  his  certiflcate  for- 
feited, does  not  estop  him  or  his  beneflclary 
from  questioning  the  legality  of  subsequent 
similar  assessments.  Benjamin  v.  Mutual 
Reserve  Fund  Life  Ass'n,  146  Cal.  34,  79  Pac 
517 ;  Langdon  v.  Massachusetts  Beneflt  Ass'n, 
166  Mass.  316,  44  N.  E.  226;  Fort  v.  Iowa 
Legion  of  Honor,  146  Iowa.  183,  123  N.  W. 
224;  Supreme  Council  Catholic  Knights  of 
'America  v.  Logsdon,  supra.  The  basis  of 
such  holding  is  that  the  certiflcate  holder,  by 
mailing  such  payments,  cannot  be  said  to 
have  acted  fraudulently,  or  willfully  to  have 
iooe  anything  to  mislead  others  to  their  prej- 
udice. Being  of  the  opinion  that  the  increas- 
ed assessments  were  invalid  because  the  by- 
laws by  which  the  assessments  were  increas- 
ed were  not  embraced  In  or  attached  to  the 
certiflcate,  it  Is  uimecessary  to  consider  any 
other  ground  on  which  the  validity  of  the  in- 
creased assessments  is  challenged. 

[S-7]  Since  the  Increased  assessments  were 
invalid,  it  follows  that  if  the  excess  of  the 
illegal  assessments  over  the  legal  assessments 
was  snfllcient  to  pay  all  assessments  that 
could  have  been  legally  assessed  against  the 
certiflcate  in  the  lifetime  of  the  insured,  and 
to  continue  the  certificate  in  force  up  to  the 
time  of  hit  death,  plaintiffs  are  entitled  to  re- 
cover on  the  certificate.  The  burden  of  show- 
ing this  was  on  the  plaintiffs.  Since  the  num- 
ber of  aasessments  made  tmder  tlie  xate  of 


$1.87  appears,  the  excess  of  that  rate  over  tbe 
legal  assessments  is  a  matter  of  simple  calcu- 
lation. There  is  nothing  in  the  record,  how- 
ever, to  show  the  number  of  deaths  that 
occurred  after  the  adoption  of  the  flat  rate 
of  $10.24  per  month.  In  the  absence  of  def- 
inite proof  of  the  number  of  deaths  so  pccar- 
rlng,  it  is  manifest  that  the  finding  of  the 
trial  court  was  based  on  speculation  instead 
of  fact.  The  evidence  not  being  sufficient  to 
show  that  the  excess  of  the  illegal  assess- 
ments over  tbe  legal  assessments  was  suffi- 
cient to  continue  the  certificate  in  force  up 
to  the  time  of  the  death  of  the  Insured,  it 
follows  that  the  trial  court  erred  in  so  find- 
ing, and  for  this  reason  alone  a  new  trial 
is  awarded  on  the  original  appeal. 

[S-10]  On  the  cross-appeal  it  is  insisted 
that  the  trial  court  erred  in  denying  plain- 
tiffs a  recovery  for  the  excess  of  the  illegal 
assessments  over  the  assessments  that  might 
hiive  been  legally  levied.  It  is  the  settled 
rule  in  this  state,  adopted  at  an  early  date 
and  followed  by  a  long  line  of  decisions, 
that  whenever,  by  a  clear  or  palpable  mis- 
take of  law  or  fact  essentially  bearing  upon 
and  affecting  the  contract,  money  has  been 
paid  without  consideration,  which  in  law, 
honor,  or  conscience  was  not  due  and  pay- 
able, and  which  in  honor  or  good  conscience 
ought  not  to  be  retained,  it  may  and  ought 
to  be  recovered.  Kentucky  Title  Savings 
Bank  &  Trust  Co.  v.  Langan,  144  Ky.  46, 
137  S.  W.  846 ;  Ray  &  Thornton  v.  Bank  of 
Kentucky,  3  B.  Mon.  610,  39  Am.  Dec  479: 
Titus  V.  Rochester  German  Ins.  Co.,  97  Ky. 
5T4,  31  S.  W.  lan,  17  Ky.  Law  Rep.  385, 
28  L.  R.  A.  478,  53  Am.  St  Rep.  426;  GraU 
V.  Redd,  4  B.  Mon.  178;  McMurtiy  v.  Ken- 
tucky Central  R.  R.  Co.,  84  Ky.  462,  1  S.  W. 
816,  8  Ky.  Law  Rep.  456.  In  sndi  a  case, 
it  Is  not  necessary  to  allege  a  mistake  in 
express  terras.  It  Is  only  necessary  to  al- 
lege the  facts,  from  which  the  conclusion  of 
mistake  inevitably  follows.  Gibson  v.  Ken- 
tucky Grangers  Mut  Ben.  Soc,  8  Ky.  Law 
Rep.  520. 

Here  the  facts  relied  on  clearly  show 
that  the  society  exacted  the  illegal  assess- 
ments and  the  insured  paid  them  in  the  be- 
lief that  they  were  authorized  by  law.  Un- 
der the  circumstances,  we  conclude  that  tbe 
plaintiffs  are  entitled  to  recover  the  excess 
of  the  illegal  over  the  legal  assessments, 
after  deducting  therefrom  a  sum  suflicieDt 
to  pay  all  legal  assessments  and  continne 
the  insurance  in  force  up  until  the  death  of 
the  Insured.  It  follows  that  the  trial  coart 
erred  in  denying  a  recovery. 

[11]  Another  contention  urged  on  tbe  cross- 
appeal  is  that  the  trial  court  erred  in  allow- 
ing interest  on  tbe  policy  only  from  the  time 
suit  was  brought  In  view  of  the  fact  that 
it  does  not  appear  In  tbe  petition  that  any 
demand  for  payment  was  ever  made  prior 
to  the  bringing  of  the  suit,  we  condnde  that 
plaintiffs,  even  if  entitled  to  lecover  on  tbe 
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policy,  are  not  entitled  to  Interest  prior  to 
the  Institution  of  the  action. 

Judgment  reversed,  and  cause  remanded 
tor  a  new  trial  consistent  with  this  opinion. 


AUDUBON  COUNTRY  OLUB  t.  COMMON- 
WBAI/TH. 

(Court  of  Appeals  of  Kentucky.    Maidi  24, 
191&) 

L  Innkexpebs  $=>4— Licensks— "Pubuo." 

The  "public,"  within  Ky.  St  i  4206,  pro- 
viding that  license  to  keep  a  tavern  ontside  an 
incorporated  city  shall  not  be  granted  unless 
the  keeplog  of  a  tavern  at  0»  place  is  neces- 
sary for  the  accommodation  of  the  public,  is 
the  general  public,  as  distinguished  from  a  par- 
ticular class  or  branch  of  it;  and  the  members 
of  the  applicant  club,  who  frequent  and  patron- 
ise its  place  solely  because  of  their  status  aa 
membera,  in  so  doing,  show  no  demand  for  a 
tavern  by,  or  necessity  thereof  for  the  accommo- 
dation of,  the  public. 

rBd.  Note. — For  other  cases,  see  Innkeepers, 
Cent.  Di«.  i  6;   Dec.  Dig.  «=34. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Public] 

2.  iKnKEEPKBa  ^=34  —  Licenses— "Tavebn." 

A  "tavern,"  within  Ky.  St.  {  4206,  as  to 
granting  license  therefor,  is  a  public  place 
where  accommodatiODS  may  be  furnished  to  the 
traveling  public  for  compensation;  a  place  run 
by  the  keeper  for  a  profit,  and  where,  within 
reasonable  limitations,  the  public  may  demand 
nccoramodations;  its  keeper  being  supposed  to 
hold  himself  out  to  the  public  in  some  form  of 
advertisement  as  the  keeper  of  a  public  place 
of  entertainment  for  compensation;  which  is  not 
the  case  with  a  country  club,  which  does  not 
cater  to  the  public,  but  conceals  frtHn  it  the  fact 
that  it  has  had  a  tavern  license. 

[EH.  Note.— For  other  cases,  see  Innkeei>era, 
Cent  Dis.  §  6;    Dec.  Dig.  <S=>4. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Tavern.] 

3.  Inkkeepeks  «=>4  — Tavern  Lioensb— In- 
tention—Oath  AND  Evidence. 

Under  Ky.  St  {  4206.  providing  that  li- 
cense to  keep  a  tavern  shall  not  be  granted  till 
applicant  takes  an  oath  that  he  in  good  faith 
intends  to  keep  a  tavern  for  the  accommodation 
of  the  public,  such  formal  oath  is  not  condu- 
sive;  the  evidence  shovring  aa  a  whole  that  there 
is  no  such  intention. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent  r«g.  i  6;  Dec.  Dig.  <8=>4.] 

4.  iNNKBEFixs  ^=»4  —  Tavern  Licenses  — 
"Person" — Cobporations. 

Under  Ky.  St  f  4206,  authorizing  granting 
of  a  tavern  Ueense  to  "persons,"  there  bong 
nothing  to  indicate  a  narrower  meaning  than 
idven  by  section  457  to  "person,"  a  corporation 
may  be  granted  a  license;  and  the  statutory 
oath  may  be  made  on  its  behalf  by  its  author- 
ized officers. 

[Eld.  Note. — For  other  cases,  see  Innkeepers, 
Cent  Dig.  |  6;  Dec.  Dig.  iS=>4. 

For  other  definitions,  see  Words  and  Phrases, 
FitBt  and  Second  Series,  Person.] 

Appeal  from  Circuit  Court,  Jefferson 
County,  Criminal  Branch,  Criminal  DlTlslon. 

On  applicatloa  at  the  Avdubon  Country 
Clnb,  a  tavern  license  was  irranted  by  the' 
County  Jndge,  which,  on  appeal  by  the  Com- 
monwealth was  canceled  by  the  Circuit  Court, 
and  applicant  appeals.    Affirmed. 


Hugh  B.  Fleece,  of  Lonlsvllle,  for  AppeUant 
J.  H.  McChord  and  A.  Scott  BulUtt,  botb  of 
LoulsvlUe,  for  the  Commonwealth. 

TUBNBR,  J.  Appellant  Is  a  corporation 
from  which  no  private  profit  It  to  be  derived, 
organized  under  the  laws  of  this  state.  Its 
objects  and  purposes  are,  as  recited  In  the 
articles  of  Incorporation: 

"The  obtaining  by  purchase,  lease,  gift  or  oth- 
erwise of  suitable  grounds  or  other  property  in 
Jefferson  county,  Kv.,  and  the  ctHiductmg  of  a 
country  club  for  athletic  exercises,  healthful  out- 
door amusements,  and  the  cultivation  of  social 
relations  and  pleasures." 

It  has  leased  about  130  acres  of  land  1% 
miles  from  the  dty  limits  of  Louisville,  has 
erected  buildings  thereon,  and  has  a  mem- 
bership of  about  300  who  habitually  go  there 
for  pleasure  during  the  good  weather.  It 
has  a  stable  and  keeps  provender,  and  is 
provided  with  a  place  to  park  automobiles. 
There  are  two  bedrooms  in  the  house,  only 
one  of  which  Is  occupied,  and  that  by  an 
efaploy*  of  the  club.  Under  our  statute  (sec- 
tion 4214)  license  to  retail  liquor  outside  of 
an  incorporated  dty  or  town  shall  be  granted 
only  to  licensed  tavern  keepers  or  to  drug- 
gists. Appellant,  with  the  purpose  of  later 
procuring  a  retail  liquor  license,  made  appli- 
cation to  the  county  Judge  of  Jefferson  county 
for  a  license  as  a  tavern  keeper,  and  that 
official,  after  hearing  the  evidence,  granted  the 
license.  Hie  county  attorney  appealed  to  tha 
Jefferson  drcnlt  court,  and  that  court-  ad- 
Judged  that  appellant  was  not  entitled  to 
such  license  as  a  tavern  keeper,  and  directed 
that  the  license  Issued  by  the  county  Judge 
be  canceled,  and  from  that  Judgment  the 
dub  has  appealed  to  this  court 

Section  4206  of  the  Kentucky  Statutes 
reads  as  follows: 

"License  to  keep  a  tavern  outside  of  an  in- 
corporated city  or  town  shall  be  granted  only  to. 
persons  who  are  prepared  with  houses,  bedding, 
stabling  and  provender  sufficient  to  accommo- 
date the  public,  and  shall  not  be  granted  to 
anyone  unless  the  keeping  of  a  tavern  at  the 
place  proposed  is  necessary  for  the  accommoda- 
tion of  the  public,  nor  until  the  applicant  shall 
take  an  oath,  in  open  court,  that  he  in  good 
faith  intends  to  keep  a  tavern  for  the  accommo- 
dation of  the  public.^' 

The  proper  Interpretation  of  that  section, 
in  the  light  of  the  evidence  heard  before  the 
county  Judge  on  the  application,  must  deter- 
ndne  whether  ac  not  appellant  was  entitled 
to  such  license. 

On  the  application  for  the  license,  only  one 
witness  was  examined,  and  l)e  was  the  treas- 
urer of  the  club.  He  stated  that  the  club 
had  stables  and  provender,  and  two  sleep- 
ing rooms,  and  a  place  to  park  automobiles; 
that  the  club  was  private  property,  but  was 
open  to  the  general  public  to  the  extent  that 
If  anybody  applied  for  accommodations  for 
the  night  or  for  entertainment  they  would  be 
entertained;  that  the  dub  was  formed  for 
social  purposes;    that  members  of  the  dub 
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and  tbdr  snests  were  entitled  to  tbe  prlvl- 
leges  of  tbe  club,  bat  that  any  member  of  the 
public  who  applied  for  accommodations  would 
be  granted  them ;  that  tbe  by-laws  provided 
that  the  privileges  of  the  club  are  for  the 
members ;  that,  whUe  It  might  be  contrary  to 
the  rules  of  the  organization  to  entertain 
one  other  than  a  member  of  the  club,  if  such 
appUcHitlon  was  made  the  privilege  would  be 
granted,  for  the  reason  that  they  wanted  the 
license  and  under  the  law  would  be  under 
b<md  to  grant  the  privilege;  that  no  rates 
had  ever  been  fixed  by  the  club  for  persona, 
who  might  desire  to  stay  all  night  or  ^ply 
for  other  accommodations,  for  the  reason  that 
nobody  had  ever  applied  for  such  privileges, 
although  the  club,  had  been  In  operation  sever- 
al years ;  that  the  club  did  not  cater  to  the 
general  pnbllc,  and  that  tbe  witness,  who 
was  a  member  of  the  club,  would  not  lUce  for 
It  to  be  known  that  the  club  would  supply  the 
general  public  with  entertainment,  and  that 
such  entertainment  would  be  -furnished  to  the 
general  public,  if  demanded,  only  because  it 
desired  to  comply  with  the  law;  that  the 
club  was  not  fnmishtng  entertainment  for 
profit,  the  object  being  to  furnish  food  and 
drink  and  other  things  to  Us  members  at 
cost;  and  that  to  the  knowledge  of  the  wit- 
ness no  member  of  tbe  public  other  than  a 
club  member  has  ever  applied  for  entertain- 
ment at  the  club  since  Its  organization. 

Only  three  questlona  are  to  be  considered: 
(1)  Was  It  necessary  for  tbe  accommodation 
of  the  pubUc  that  there  should  be  a  tavern  at 
tbe  Audubon  Country  Club?  (2)  Even  If  such 
a  necessity  existed,  was  It.  the  purpose  of 
the  club  in  good  faith  to  ke^  a  tavern  for 
the  accommodation  of  the  public?  (3)  Ilay 
a  corporation  In  any  event  be  granted  a  tav- 
ern license? 

[1]  "PubUc"  la  defined  In  32  Cya  748  as 
follows: 

"Open  to  an  the  people;  shared  in  or  to  be 
sbared  or  participated  in  or  enjoyed  by  people 
at  laree;  not  limited  or  restricted  to  any  partic- 
ular class  of  the  community." 

Tbe  definition  of  the  word  "pabllC^  given 
in  the  Century  Dictionary  is: 

"of  or  belonging  to  the  people  at  large;  relat- 
ing to  or  affecting  the  whole  people  of  a  stat& 
nation  or  community;  not  limited  or  restricted 
to  any  particular  class  at  the  oommunity." 

It  Is  therefore  apparent  that  the  necessity 
of  the  existence  of  a  tavern  at  a  given  place, 
contemplated  in  the  statute.  Is  that  there 
must  be  some  demand  from  the  general  pub- 
lic, as  distinguished  from  any  particular  class 
or  branch  of  the  public,  for  such  tavern.  The 
evidence  on  the  application  in  this  case  shows 
that  although  during  tbe  six  or  seven  years 
that  the  club  had  operated  at  this  place,  dur- 
ing aU  of  which  time  It  had  a  tavern  license, 
no  single  member  of  the  public,  other  than  its 
members  and  their  guests,  had  applied  for 
accommodations  of  any  kind,  either  lodging, 
meals,  or  drink  at  tbe  clnb.  There  could 
be  no  more  conclusive  evidence  of  tbe  la(^ 


of  a  demand  by  the  general  pnbttc  for  a  tav. 
em  at  that  place. 

But  it  Is  argued  for  appellant  that  its  300 
members  constituted  tbe  public  or  a  part 
thereof  within  the  meaning  of  the  statute, 
and  that,  as  they  frequented  the  place,  this 
showed  a  demand  for  a  tavern  at  that  place 
and  the  necessity  for  Its  existence.  It  is  only 
necessary  to  say.  In  response  to  this  argu- 
ment, that  the  members  of  the  dub  frequented 
the  place  and  patronized  It,  not  In  their 
capacity  as  members  of  the  general  public, 
but  because  of  their  status  as  members  of  the 
organization.  The  necessity  of  a  tavern  must 
be  shown  by  demand  from  the  general  pub- 
lic who  are  looking  for  a  public  place  where 
they  may  receive  entertainment  because  they 
are  members  of  the  general  pubUc,  and  not 
because  they  happen  to  be  members  of  a 
social  organization. 

[2]  The  clubhouse  is  situated  only  1^^ 
miles  from  the  city  limits  of  Louisville,  tbe 
largest  dty  In  this  state,  where  there  are 
exceptionally  fine  hotels  for  the  accommoda- 
tion of  tbe  traveling  public,  and  under  the 
whole  evidence  of  this  case  It  wonld  be  little 
shore  of  an  absurdity  to  say  that  there  ex- 
isted at  the  Audubon  Country  Clnb  a  neces- 
sity for  a  tavern  to  accommodate  the  general 
public 

In  Conmionwealth  t.  Sbortridge,  8  J.  J. 
Marsh.  638,  it  Is  said: 

"An  Innkeeper*  and  a  tavern  keepei*  are 
synonymous  terms.  Under  the  title,  'Inns  and 
Innokcepets'  (Bacon's  Abridgement,  letter  B, 
page  660),  an  innkeeper  is  said  to  be  'a  person 
who  makes  it  his  business  to  entertain  travelers 
and  passengers,  and  provide  lodging  and  nece»- 
saries  for  them,  and  their  horses  and  attend- 
ants.'" 

In  Soutbwood  t.  Myers,  3  Bush,  684,  the 
following  definition  Is  given: 

"An  Innkeeper'  is  defined  to  be  a  person  who 
makes  it  his  business  to  entertain  travelers  and 
passengers,  and  provide  lodging  and  necessaries 
for  them,  their  attendants  and  horses,  for  a  rea- 
sonable compensation." 

Cyc.  vol.  22,  p.  1070,  defines  an  Innkeeper 
to  be: 

"A  person  who  pubUdy  professes  HuA  he 
keeps  an  inn,  and  will  receive  therein  aU  trav- 
elers who  are  willing  to  pay  an  adequate  price, 
and  who  come  in  a  aitaatioo  in  which  they  are 
fit  to  be  received." 

Wyman  on  PubUc  Service  Companies,  H 
201  and  205,  says  that  one  caimot  become 
a  tavern  keeper  or  Innkeeper  unless  he  pro- 
fesses to  serve  the  public,  or  unless  the  com- 
munity Is  given  to  understand  that  he  wish- 
es to  do  business  with  aU  comers. 

From  these  definitions  it  will  be  seen  that 
a  "tavern"  Is  a  public  i^ace  where  accommo- 
dations may  be  furnished  to  the  traveling 
public  for  compensation ;  that  tbe  keeper  Is 
supposed  to  hold  himself  ont  to  the  public 
in  some  form  of  advertisement  as  the  keeper 
of  a  public  place  of  entertainment  for  com- 
pensation; it  is  a  place  run  by  tbe  keeper 
for  a  profit,  and  where,  within  reasonable 
limitations,  the  public  may  demand  accommo- 
dations 
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Tbe  evidence  shows  the  amtellant  to  be  the 
very  antithesis  of  what  these  definitions  of 
a  tavern  are.  It  is  a  purely  social  organiza- 
tion; it  Is  not  operated  for  profit;  its  priv- 
ileges are  intended  only  for  its  members  and 
their  guests;  it  does  not  cater  to  the  public 
or  In  any  way  invite  its  patronage;  on.  the 
contrary,  it  has  concealed  from  the  pnblic 
the  fact  that  it  has  had  a  tavern  license  and 
that  for  that  reason  the  public  may  demand 
accommodations  at  its  hands. 

[3]  The  evidence  instead  of  showing,  as 
It  was  the  duty  of  appellant  to  do,  that 
in  good  faith  it  Intended  to  keep  a  tavern, 
on  the  contrary  showed  affirmatively  that  it 
did  not ;  and  the  mere  fact  that  one  of  Its  of- 
ficials was  willing  to  take  the  formal  oath 
required  by  the  statute  that  it  In  good  faith 
did  have  such  intention  is  not  conclusive  of 
the  question,  the  evidence  as  a  whole  showing 
there  was  no  such  intentlow 

As  said  in  the  case  of  Commonwealth  v. 
Ewlng,  135  Ky.  557, 122  S.  W.  861: 

"We  are  not  conclnded  by  his  statement  that 
he  was  a  merchant  in  eood  faith,  nor  are  we 
estopped  by  it  from  looking  into  the  truth  of 
the  matter  as  it  appears  in  the  record.  Courts, 
in  the  interest  of  justice  and  truth,  maj,  and 
often  do,  look  beneath  the  surface  of  things  to 
discover  the  real  nature  of  the  transaction  un- 
der investigation,  and  are  frequently  justified  In 
putting  aside,  as  unworthy  of  serious  considera- 
tion, statements  which,  although  apparently  can- 
did, are  really  used  as  mere  forms  of  expression 
to  bring  the  actor  within  the  protecting  drde 
of  some  rule  of  law  or  statutory  phrase.*' 

No  reflection  Is  Intended  or  <5ould  foe  prop- 
erly made  on  the  official  of  tiie  clnb  who 
made  the  oath  in  the  county  court,  as  It 
amounted  only  to  his  opinion  that  the  club 
under  the  law  in  good  faith  intended  to  oper- 
ate a  tavern,  and  such  doubtless  was  bis 
opinion. 

[4]  Although  It  Is  not  necessary  for  the 
determination  of  this  case.  In  view  of  t3ie 
fact  that  the  Judge  of  the  circuit  court,  in 
bis  opinion  copied  in  the  record,  held  that 
there  was  no  authority  of  law  in  this  state 
to  grant  a  tavern  license  to  a  corporation, 
and  that  the  officer  of  a  corporation  could 
not  for  It  and  in  its  same  take  the  statutory 
'oath  that  it  Intended  in  good  faith  to  keep 
a  tavern,  we  have  deemed  it  necessary  to 
pass  on  titat  question. 

It  will  be  observed  that  section  4206  an- 
thorlzes  the  granting  of  a  tavern  license  to 
"persons"  who  are  prepared,  etc.  Section 
457,  Kentucky  Statutes,  defines  the  word 
"persons"  as  fcilows: 

"The  word  Iperson'  may  extend  and  be  applied 
to  bodies  politic  and  corporate,  societieB,  com- 
munities, and  the  public  generally,  as  well  as  in- 
dividuals, partnerships,  persons  and  ioint-stock 
companies.  The  words  'corporation,'  'company,' 
may  be  construed  as  including  any  corporation, 
company,  person,  persons,  partnership,  joint- 
BtodK  company  or  association.^' 

It  would  seem  reasonably  dear  from  the 
statute  quoted  that  It  was  not  the  legislative 
purpose  to  give  to  the  word  "person,"  in  the 


statute  authorizing  the  issoal  of  tavern  li- 
censes, any  more  restricted  meaning  than  In 
other  similar  statutes;  there  being  nothing 
to  indicate  that  such  exceptl(m  should  be 
made  in  the  case  of  persons  applying  for 
tavern  license. 

We  therefore  conclude  that  a  corporation 
may  be  granted  a  tavern  llcrase,  and  that 
the  statutory  oath  may  be  tak^i  upon  its 
btiialf  by,  its  authorized  officers.  This  view 
is  fortified  by  the  following  authorities  ffom 
other  states  on  this  question:  Connecticut 
Breweries  Co.  v.  Murphy,  81  Conn.  145,  70 
Atl.  450;  Enterprise  Brewing  Co.  v.  Grimes^ 
173  Mass.  252,  53  N.  B.  86S;  People  v. 
Heidelberg  Garden  Co.,  233  lU.  290,  84  N. 
E.  230;  Life  Ins.  Ca  of  Amr.  v.  Fassett, 
102  IlL  315;  Ochs  ▼.  People,  124  IlL  399, 
16  N.  R  663;  In  re  Indian  Brewing  Co.'s 
License,  226  Pa.  66,  75  AtL  29;  In  re  Pros- 
pect Brewing  Co.,  127  Pa.  523,  17  AtL  1090; 
In  re  Lynch  Company,  1  Boyce  (DeL)  104, 
75  AtL  41. 

The  Judgment  Is  affirmed. 


SIMON  BBOS.  V.  6LENMORB  DIBTH^ 
LERIBS  CO. 

(Coart  of  Appeals  of  Kentucky.    Hardi  24, 
1916.) 

1.  Saxes  4=»418(10)  —  RmaEOiKs  of  Butkb  — 

DAMAOES— SPKCUJCAnVE    Daicaobb. 

The  buyer  of  liquors  cannot  recover  an 
amount  equal  to  the  profits  which  he  alleged 
wonid  result  from  a  sale  of  the  number  of  gal- 
lons contracted  for,  in  the  absence  of  evidence 
that  he  could  have  sold  that  number,  the  dam- 
ages in  such  case  being  speculative. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  S  1196;   Dec.  Dig.  <gt=»418(16).] 

2.  Sales  ®=»418(1)  —  Bbxach  of  Contract  — 
Dauaoes. 

Damages  cannot  be  awarded  to  the  buyer  of 
liquor  for  the  failure  to  store  it  in  heated  ware- 
houses, as  provided  for  in  the  contract,  where 
the  evidence  showed  that  it  was  sold  by  him  at 
a  profit  equal  to  that  had  the  contract  been 
literally  complied  with. 

[Bd.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  il  1174,  1180,  1201;  .Dec.  Dig.  «=9418(1).} 

3.  Saues  <s=»83— Bbbaoh  of  ConT&AOT— De- 

XIVEBT— METHOO. 

Where  a  contract  for  the  sale  of  whisky 
provided  that  shipping  charges  should  not  aggre- 
gate more  than  40  cents  per  barrel,  which  was 
the  rate  by  boat,  damages  could  not  be  awarded 
the  buyer  for  delay  caused  by  shipping  by  boat ; 
that  being  obviously  the  method  contemplated  in 
th«  contract. 

[Bd.  Note.— For  other  cases,  see  Bales,  Cent. 
Dig.  H  224-227 ;   Dec  Dig.  «=38S.] 

4.  Sales  4=9418(15)— Dakaobs  —  Mbasttbe  op 
Daiiaokb. 

The  buyer  of  whisky  cannot  recover  <» 
breach  of  the  contract  the  profit  he  might  have 
made  on  sale  of  the  quantity  contracted  for ;  the 
proper  measure  of  damages  being  the  difference 
between  the  contract  price  aad  the  market  price 
at  which  he  could  have  purchased  it  if  obtainable 
from  other  sources  at  the  time  specified  in  the 
contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  {  1196;    Dec.  Dig.  «=»418(15).] 
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6.  Saues  «=»418(1S)— Davaqks— Ukasuse  or 

Dahaoes. 

Such  rule  does  not  apply  where  the  seller 
knew  that  such  goods  could  be  obtained  at  the 
time  and  place  agreed  upon  for  deliTery,  from 
any  other  source,  in  which  case  profits  which 
might  have  been  realized  on  fulfillment  of  the 
contract  can  be  recovered. 

[Ed.  Note. — For  other  cases,  see  Sales,  Cent. 
Dig.  {  1196;    Dec.  Dig.  <s=»418(15).] 

Appeal  from  drcuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  Second  Dirislon. 

Action  by  Simon  Bros,  against,  the  Olen- 
more  Distilleries  Company.  Judgment  for 
plaintiffs  for  nominal  damages,  and  they 
appeal.    Affirmed. 

Keith  L.  Bullitt  and  Tyler  Bamett,  both 
of  Louisville,  for  appellants.  Oibson  &  Craw- 
ford, of  LoulsvUle,  for  appellee. 

THOMAS,  J.  This  suit  was  brought  on  a 
written  contract  of  date  January  16,  1904, 
between  Simon  Bros.,  a  firm  composed  of 
appellant  and  his  brother,  whom  he  has  since 
bought  out,  and  Glenmore  Distilleries  Com- 
pany, whereby  the  firm  of  Simon  Bros,  pur- 
chased from  appellee  332  barrels  of  "Doherty 
Short  Horn"  whisky,  made  in  the  months  of 
June  and  July,  1903,  and  also  300  barrels  of 
the  same  brand  of  whisky  to  be  made  in  the 
months:  of  April  and  May,  1904.  Another 
stipulation  in  the  contract  is  to  the  effect 
that  appellant  should  have  the  right  to  re- 
quire appellee  to  distill  for  them  as  much 
of  the  said  whisky  as  might  be  ordered, 
starting  with  the  year  1905,  provided  that 
they  would  give  appellee  written  notice  of 
the  quantity  required,  as  well  as  the  time 
for  its  distilling,  on  or  before  the  15th  day 
of  January  in  each  year,  not  to  exceed  the 
period  of  five  years.  There  are  other  stip- 
ulations in  the  contract,  which,  so  far  as 
necessary,  will  be  noticed  in  the  progress  of 
thia  opinion.  The  suit  was  filed  on  April 
10,  1911,  by  appellant,  claiming  that  appel- 
lee had  failed  to  comply  with  the  contract 
in  many  respects,  and  that  he  had  sustained 
damages  in  the  sum  of  |22,250,  for  which 
he  prayed  Judgment.  The  answer  is  a  tray- 
erse  of  the  petition.  The  case  was  tried  in 
equity,  and  after  hearing  the  chancellor  ren- 
dered a  judgment  in  favor  of  the  plaintiff 
for  the  nominal  sum  of  |25.  To  correct  what 
are  insisted  upon  as  errors,  the  case  is 
brought  here  for  review. 

The  Items  composing  the  full  damages 
sued  for  are  as  follows:  Loss  of  profits  on 
SOOO  barrels  of  Olenmore  whisky,  $6,000; 
failure  to  store  the  632  barrels  of  whisky 
pnndiased  in  heated  warehouses,  $500;  fail- 
ure to  ship  promptly  the  632  barrels  of 
whisky  purchased,  $500;  failure  to  deliver 
400  barrels  of  whisky,  ordered  in  the  year 
1907,  $10,000,  and  failure  to  deliver  250  bar- 
rels of  whisky,  ordered  In  the  year  1909, 
$6,260.  The  price  to  be  paid  for  the  whisky 
which  might  be  ordered  under  the  option  to ; 


do  BO  for  the  five  years  succeeding  1905  was 
to  be  19  cents  per  original  proof  gallon,  pro- 
vided the  com  on  the  Chicago  market  should 
be,  at  the  time  of  distilling  the  whisky,  42Vi 
cents  per  bushel,  but  should  com  Increase 
or  decrease  upon  such  market  when  the 
whisky  should  be  distilled,  the  price  to  be 
paid  should  be  increased  or  decreased  ac- 
cordingly. 

It  was  a  part  of  the  contract  that  appellee, 
at  the  request  of  appellant,  would  issue  re- 
ceipts for  the  632  barrels  of  whisky  purchas- 
ed, which  should  be  "r^cnlar  Olenmore  Ware- 
house receipts,"  and  it  is  claimed  that,  al- 
though receipts  were  Issued  in  this  way,  they 
were  furthermore  marked  by  a  printing  on 
the  face  of  them  to  this  effect:  "Distilled  as 
Doherty  Short  Hom  DlsUUery."  And  it  is 
insisted  that  this  was  not  only  a  violation  of 
the  contract,  but  that  appellant  was  deprived 
of  selling  this  wbSsky  as  Olenmore  whisky, 
and  deprived  of  building  up  a  market  for  that 
brand  of  goods,  and  in  this  way  he  failed  to 
sell,  through  the  demand  which  he  hoped  to 
create,  at  least  5,000  barrels  of  whisky,  apon 
wliich  he  would  have  made  a  profit  of  $1  per 
barreL  This  constitutes  the  first  item  <rf 
damages  mentioned. 

[1]  Waiving  the  question  as  to  whether  the 
branding  of  this  whisky  as  Olenmore  when 
it  was  not  distilled  as  such  would  constitute 
a  fraud  upon  the  public  and  therefore  would 
prevent  the  agreement  from  being  an  enforce- 
able one,  it  is  sufiJdent  to  say  that  the  proof 
wholly  fails  to  show  by  any  tangible  testi- 
mony that  such  an  amount  of  whisky  could 
have  or  would  have  been  sold  by  appellant. 
The  matter  rests,  so  far  as  the  testimony 
goes,  entirely  within  the  realm  of.  specula- 
tion, and  the  damages  claimed  are  thus  made 
so  remote  as  not  to  be  entitled  to  legal  recog- 
nition. Moreover,  the  proof  satisfies  us  that 
the  Olenmore  brand  of  whisky  could  have 
been  obtained  <m  the  market  during  any  of 
these  years  at  prices  quite  as  low  as  it  was 
agreed  to  be  paid  by  appellant,  which.  If 
true,  as  we  will  hereafter  see,  would  not  en- 
title him  to  profits  claimed  in  this  item. 

[2]  As  to  the  failure  to  store  the  wbiaky 
in  heated  warehouses,  the  proof  Is  not  con- 
clusive that  this  was  not  done,  but,  however 
this  may  be,  it  is  shown  that  this  whisky 
was  sold  mostly  at  retail  at  a  profit  equal  to 
what  it  could  have  been  sold  had  the  contract 
been  literally  complied  with. 

[3]  The  damages  claimed  for  failure  to 
promptly  ship  the  whisky  is  equally  unjusti- 
fiable. The  proof  in  regard  to  this  Is:  That 
the  shipments  were  made  almost  entirely  by 
boat  on  the  Ohio  river  from  the  distillery  of 
appellee  to  the  city  of  Louisville,  the  ccmtract 
stipulating  that  this  freight  should  not  ex- 
ceed 40  cents  per  barrel,  which  was  the  rate 
charged  by  the  river  transportation.  To 
have  shipped  the  whisky  by  raUroad,  the 
freight  would  have  been  something  like  60 
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centa  per  barrel.  Theee  conditions  existed  at 
tbe  time  of  tbe  entering  Into  the  contract, 
and  It  may  well  be  presumed  that,  inasmuch 
as  tbe  river  rate  was  mentioned  In  the  con- 
tract, this  was  In  the  minds  of  the  parties  at 
the  time.  Moreover,  it  Is  disclosed  that  In 
tbe  greater  number  of  Instances,  If  not  all  of 
them,  when  complaint  would  be  made,  ap- 
pellee agreed  to,  and  did,  make  shipments  by 
railroad,  but  on  condition  that  appellant 
would  pay  the  additional  freight.  It  is  fur- 
thermore shown  that  shipment  by  river  trans- 
portation was  the  usual  and  most  general 
mode  in  use,  and  under  all  these  circumstanc- 
es we  find  no  basis  for  allowing  any  damage 
on  account  of  this  item. 

[4]  As  to  the  fatlnre  to  ship  tbe  400  bar^ 
rels  of  whisky  ordered  In  1907  and  the  250 
barrels  ordered  in  1900,  it  may  be  said  that 
by  this  act  tbe  appellee  committed  a  breach 
of  its  contract,  although  there  Is  some  Ques- 
tion raised  in  the  case  as  to  whether  the  op- 
tion given  by  the  contract  to  make  these  or- 
ders is  enforceable  as  against  appellee. 
Waiving  this  question,  however.  It  is  mani- 
fest from  the  proof  that  at  the  respective 
times  when  these  orders  were  given,  the  same 
kind  and  brand  of  whisky  could  have  been 
purchased  from  different  dealers  therein. 
We  have  not  overlooked,  however,  in  this  con- 
nection that  appellant  endeavors  in  a  way  to 
deny  this  fact  His  testimony,  however,  falls 
to  convince  us,  and  the  testimony  of  the  pres- 
ident of  appellee,  together  with  some  exhibits 
filed,  shows  that  this  same  whisky  could  have 
been  readily  obtained  upon  the  market  at 
any  time  during  the  life  of  the  option  con- 
tract. The  contract  sued  on  Is  one  for  the 
sale  of  goods,  wares,  and  merchandise. 
When  the  seller  fails  to  comply  with  his  con- 
tract to  deliver  such  commodities,  the  mea»- 
ure  of  damages  which  the  purchaser  may  re- 
cover is  the  dlffereenoe  in  the  price  agreed 
to  be  paid  at  the  time  and  place  of  delivery 
and  the  market  price  of  the  same  goods  at 
that  time  and  place.  Miles  v.  Miller,  12 
Bosh,  134;  Belcher  t  Sellards,  4S  S.  W.  676, 
10  Ky.  Law  Rep.  1571;  Stahr  v.  Hickman 
Grain  Co.,  132  Ky.  496,  U6  S.  W.  784;  Bucy- 
rus  Bay  &  Grain  Co.  v.  Cincinnati  Grain  Co., 
119  S.  W.  182. 

[t]  The  rule  is  fundamental  and  we  deem 
it  nouecessary  to  refer  to  other  authorities. 
There  are,  however,  some  exceptions  to  it, 
one  of  which  is  that  the  goods  purchased 
were  known  by  the  seller  to  have  been  pur- 
chased with  tbe  intention  of  reselling,  and 
they  could  not  be  obtained  at  the  time  and 
place  agreed  upon  for  delivery  from  any  oth- 
er source.  The  profits  which  might  have  been 
realized  under  such  drcumstances  by  the 
seller  upon  a  fulfillment  of  the  contract  may 
be  recovered.  Such  is  tbe  rule  upheld  by  this 
conrt  in  the  case  of  Bluegrass  Cordage  Co.  v. 
Luthy,  08  Ky.  583,  33  S.  W.  835,  17  Ky.  Law 
R^.  1126,  and  others  following  it,  which  are 


relied  upon  by  appellant    This  court,  In  stat- 
ing the  rule  in  that  case,  said: 

"While  we  do  not  find  a  case  directly  in  point 
in  Kentucky,  yet  we  find  authors  of  reputation 
and  courts  of  other  states  supporting  the  view 
that,  where  the  article  purchased  is  withheld, 
and  where  it  cannot  be  purchased  elsewhere, 
then  from  the  very  necessity  of  the  case,  if  any 
compensation  at  all  is  to  be  made,  an  estimate  of 
damages  may  be  based  on  expected  profits,  where 
it  was  fairly  within  the  contemidation  of  both 
parties  that  the  goods  were  purchased  with  a 
view  to  a  resale  for  profit" 

And  further  on.  In  substantiation  of  tbe 
rule  announced,  the  court  says: 

"The  jury  found  that  plaintifF  could  not  after 
due  diligence,  find  the  goods  elsewhere." 

The  exception  to  the  general  role  aa  to 
the  measure  of  damages  upon  breach  of 
contracts  such  as  we  have  here,  as  establish- 
ed by  that  case  and  others  based  upmi  sim- 
ilar facts.  Is  a  sound  one,  and  Is  in  perfect 
accord  with  the  principles  of  law;  but,  as 
we  have  seen,  tbe  facts  in  the  Instant  case 
fall  to  bring  it  within  that  exception.  Tbe 
proof  shows  that  upon  the  dates  that  these 
respective  orders  were  made,  the  same 
whisky  could  have  been  obtained  at  prac- 
tically, the  same  price  agreed  to  be  paid  un- 
der the  terms  of  Uie  contract.  The  learned 
chancellor  who  tried  the  case  filed  a  brief 
opinion  which  so  thoroughly  accords  with 
our  views  that  we  copy  it  as  follows: 

"Plaintiffs  own  testimony  shows  that  he  was 
not  damaged  or  caused  to  suffer  any  loss  what- 
ever, except  a  trifling  loss  growing  out  of  the 
refusal  of  defendant  to  distill  bis  orders  for  the 
years  1907  and  1009.  He  had  an  opportunity  to 
secure  the  whisky  he  desired  for  those  years  at 
a  very  small  advance  over  tbe  contract  price 
(Exhibits  A  and  B),  and  it  was  his  duty  to  pur- 
chase the  goods  and  to  hold  the  defendant  for  tbe 
differenoe  between  the  contract  price  and  the 
price  at  which  he  was  forced  to  buy.  If  he 
kiet  the  opportunity  to  sell  the  whisky  at  a 
profit,  it  was  due  to  his  own  neglect  to  provide 
himself  with  the  merchandise  at  the  advanced 
price.  He,  however,  has  a  right  to  judgment 
for  the  difference  in  the  prices. 

"Judgment  for  plaintiff  in  the  sum  of  $25  and 
costs." 

Failing  to  find,  after  a  thorough  reading 
of  the  record,  any  errors  by  which  the  sub- 
stantial rights  of  the  appellant  have  been 
prejudiced,  tbe  Judgment  Is  affirmed. 


liOUISVILLB  ft  I.  B.  CO.  v.  SPEOBMAN. 

(Court  of  Appeals  of  Kentucky.    March  24, 
1916.) 

1.  Raxleoads  $=:a350(3)— Cbossirq  Acomxnr 
— Dbfectivk  Highwatb — Evidence. 

Whether  a  railroad  c<Hnpany  or  its  prede- 
cessors made  a  fill  and  raised  the  highway,  at 
the  place  where  plaintiff's  automobile  ran  into 
a  ditch,  so  as  to  pass  over  its  tracks,  held  under 
the  evidence  a  question  for  the  jury. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  {  1164;  Dec  Dig.  «=»350(3).] 

2.  BAII.B0ADS  «=9360(1>— Cbossino  Accident 
—Defective  Highwats— Evidence. 

Whether  a  motorist  about  to  cross  railroad 
tracks  was  guilty  of  negligence  in  driving  over 
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the  edge  of  a  retaining  wall  which  supported  the 
approach,  or  whether  the  wall  gave  way  and 
the  highway  caved  in  under  the  weight  of  the 
machine,  held  under  the  evidence  a  question  for 
the  jury. 

[Ed.   Note.— For  other  ca^ea,   see  Railroads, 
Cent.  Dig.  f  1152 ;   Dec.  Dig.  <3=>350(1).] 

3.  Railboads  ®=>95(4)  —  Cbob6in as— High- 
ways. 

Under  Ey.  St  i  768,  aubaec.  5,  authorizing 
railroad  companies  to  construct  their  roads  up- 
on or  across  any  water  course^  private  or  plank 
road,  highway,  etc.,  but  requiring  them  to  re- 
store the  same  to.  its  former  condition  and  to 
construct  suitable  crossings,  a  railroad  com- 
pany is  bound,  where  the  iSghway  was  chang;ed 
because  of  the  building  of  its  tracliB,  to  re- 
store the  highway  as  near  as  possible  to  its 
original  condition  and  to  maintain  it  in  repair. 
Therefore  where  a  retaining  wall  to  protect  the 
highway  was  built  by  the  receiver  of^a  raUroad 
company  under  order  of  court  to  complete  con- 
struction, defendant,  wfaictk  purchased  the  prop- 
erty at  receiver's  sale,  is  bound  to  repair  or 
reconstruct  it  so  as  to  render  the  highway  safe. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  277 ;  Dec.  Dig.  <S=>85(4).] 

4.  Railboads    €=»303(1)— Obobsinos— Rkfaib 

or  HlGHWAT. 

The  duty,  under  Ky.  St  {  768,  snbsec.  6, 
of  a  railroad  company  to  maintain  approaches 
to  a  railroad  crossing,  cannot  safely  be  left  to 
the  overseers  or  other  authorities  of  the  coun- 
ty, and  where  it  is  left  to  them,  and  the  ap- 
B roaches  are  unsafe,  the  railroad  company  is 
able. 

[Ed.   Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  f  959;   Dea  Dig.  «=»303(l).] 

6.  Railboads     «=>95(4)  —  Obossings  —  Con- 

stbuction. 

Where  a  railroad  company's  right  of  way 
crossed  a  highway  at  an  oblique  angle  so  that 
for  some  distance  the  fill  for  the  roadbed  was 
at  the  same  level  as  the  highway  and  a  wall  was 
necessary  to  prevent  the  highway  from  caving 
into  a  ditch,  the  duty  of  constructing  and  main- 
taining a  safe  wall  was  upon  the  railroad  com- 
pany, and  not  the  county ;  Ky.  St  §  768,  sub- 
sec.  6,  requiring  a  railroad  company  whose 
tracks  cross  a  highway  to  restore  it  to  its  for- 
mer condition,  and  this  being  particnlarly  true 
as  any  removal  of  the  fill  for  the  highway  would 
affect  the  right  of  way. 

[pjd.  Note.— For   other  cases,   see  Railroads, 
Cent  Dig.  S  277 ;   Dec  Dig.  <S=s>95(4).] 

6.  BArLEOADB  <S=»350(3)  —  Cbossinos  —  Ap- 
PBOA  cHES— Safety. 

Whether  a  railroad  company  whose  tracks 
crossed  a  highway  built  a  safe  retaining  wall  to 
protect  the  highway  at  that  point,  as  it  was 
bound  to,  so  as  to  relieve  it  of  liability  for  in- 
juries to  plaintiff  when  the  wall  gave  way  and 
precipitated  his  automobile  into  the  ditch,  held 
under  the  evidence  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §  1154;   Dec.  Dig.  <S=>350(3).] 

7.  Railboads    <^=>95(6)  —  CsossiNas  —  Obdeb 
OF  Fiscal  Cotibt. 

That  the  fiscal  court  of  a  county  authorized 
a  railroad  company  to  construct  its  right  of 
way  over  county  highways  does  not,  in  view  of 
the  duty  of  a  railroad  company  imposed  by  Ky. 
St  i  768,  subsec.  5,  to  reconstruct  and  repair 
approaches,  excuse  the  railroad  company  of  its 
duty  to  safely  construct  such  approaches. 

[Ed.  Note.— For  other  cases,   see  Railroads. 
Cent  Dig.  §  279;  Dec.  Dig.  «S=»95(6).] 

8.  New  Tbial  *='77(2)— Vebdict— Bxcesbivk 
Damages  . 

Under  Civ.  Code  Prac.  $  340,  subsec.  4,  au- 
thorizing a  new  trial  for  excessive  damage*  giv- 


en under  the  Influence  of  paadon  and  pr^o^ce, 
the  ezcessiveness  of  an  award  of  damasea  dees 
not  authorize  new  trial  unless  it  was  made  m- 
der  passion  or  prejudice. 

[Ed.  Note.^For  other  eases,  see  New  Trial, 
Cent  Dig.  J  169;   Dec.  Dig.  «=»77(2).] 

9.  Damages  «=3l32(6)— Febsoitax.  Ihjvbies— 

Measube. 

Plaintiff,  who  was  injured  when  tia  motor 
car  slid  into  a  ditch  by  reason  of  the  caving  in 
of  the  approach  to  a  railroad  crossing,  was 
awarded  $1,500  for  bis  peiwnial  injuries  anA 
the  injuries  to  his  car,  which  dearly  aweared 
was  damaged  ^00.  Plaintiff  stiffered  masy 
bruises  and  contusions,  and  a  bcit  of  the  auto- 
mobile penetrated  to  the  bone  of  his  leg,  making 
a  wound  three  inches  in  length.  This  woond 
kept  him  confined  to  his  bed  for  three  weeks,  it 
appearing  that  during  such  time  be  was  np 
for  two  days  on  crutches,  and  thereafter  fa: 
suffered  considerably  from  his  leg.  Held,  that 
the  award,  which  included  $1,100  for  peracmal 
injuries,  cannot  be  deemed  excesstve  and  to  be 
the  result  of  passion  or  prejudice. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  $  377;   Dec.  Dig.  <S=132(6).] 

Appeal  from  Circuit  Cotirt,  Jefferson  Cooii- 
ty.  Common  Pleas  Branch,  Fourth  Division. 

Action  by  Lawrence  F.  Speckman  against 
the  Louisville  A  Interurban  Railroad  Com- 
pany. From  a  judgment  for  plalntUT,  de- 
fendant appeals.    Afi&rmed. 

Straus,  Lee  &  Krleger,  Blakey,  Quin  A 
Lewis,  and  Huston  Quin,  all  of  LoaisvUIe, 
for  appellant  Edwards,  Ogden  &  Peak  and 
Iiawrence  F.  Speckman,  all  of  LoolsTllle.  for 
appellee. 


SETTLE,  T.  The  appellee,  Lawrmce  F. 
Speckman,  in  returning  in  tala  automobile 
on  the  Shelbyvllle  pike  from  SlmpsonTllle, 
Shelby  county,  to  Louisville,  the  city  of  hia 
residence,  Sunday  evening,  October  4,  1914, 
upon  reaching  a  point  where  the  appellant 
Louisville  &  Interurban  Railroad  Company's 
railroad  track  crosses  the  ShelliyTille  pike, 
sustained  Injuries  to  bis  person  and  automo- 
bile by  the  falling  of  the  latter  into  a  ditch 
five  or  six  feet  below  the  edge  of  the  turn- 
pike. Appellee  brought  this  action  against 
the  appellant  raUroad  company  to  recover 
damages  for  the  injuries  to  his  person  and 
machine,  alleging  in  the  petition  that  same 
were  caused  by  the  negligence  of  the  latter  in 
falling  to  maintain.  In  such  condition  as 
made  them  reasonably  safe  tor  use  by  the 
traveling  public.  Its  crossing  and  approach 
thereto,  and  In  maintaining  a  defectively 
constructed  stone  wall  as  a  support  to  Us 
roadbed  and  the  approach  to  the  aros^ng, 
which  gave  way  under  the  weight  of  the 
automobile  and  caused  it  and  its  occupants 
to  slide  and  fall  into  a  contiguous  ditch  five 
or  six  feet  below  the  surface  of  the  cross- 
ing. The  answer  of  appellant  denied  the 
negligence  charged,  and  pleaded  contrlbutoiy 
negligence  on  the  part  of  appelleeu  The  trial 
resulted  In  a  verdict  in  appellee's  favor  for 
$1,500  damages,  from  the  Jodgment  entered 
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upon  whlcli  the  railroad  company  has  ap- 
pealed. 

At  the  point  of  the  accident,  the '  Shelby- 
▼llle  turnpike  runs  east  and  west,  and  the 
stone  wall  mentioned  in  the  petition  Is  on 
the  south  Bide  of  the  pike,  and  was  con- 
structed as  a  support  for  the  fill,  crossing, 
and  approach  to  the  crossing ;  the  pike  being 
built  out  to  the  wall,  with  its  edge  and  sur- 
face extending  to  and  coyerlng  the  top  of 
the  vail.  The"  wall  Is  not  of  solid  or  rub- 
ble masonry,  but  composed  of  what  Is  known 
as  "riprap,"  or  loose  stonework,  and  Is  about 
40  or  4S  fieet  In  length.  Appellant's  track 
mns  parallel  with  the  pike  until  It  reaches 
the  fill  at  the  crossing,  where  It  enters  the 
pike,  and  running  obliquely  crosses  the  pike 
at  rather  an  acute  angle,  and  for  a  distance 
of  16  or  18  feet  the  track  and  pike  are  on 
the  same  fill;  that  is,  the  fill  for  that  dis- 
tance constitutes  a  highway  for  the  public 
and  roadbed  for  the  track  of  the  railroad 
company.  It  Is  alleged  In  the  petition,  and 
appellee's  evidence  conduced  to  prore,  that, 
at  the  point  where  his  automobile  fell  into 
the  ditch,  the  space  between  the  edge  of  the 
pike  on  top  of  the  retaining  wall  and  the 
center  of  the  railroad  track  was  only  about 
8  feet  and  4  Inches,  and  that  for  a  distance 
of  16  or  18  feet  the  travel  Is  practically  con- 
fined to  this  space.  On  the  other  hand.  It 
Is  the  contention  of  appellant,  and  Its  evi- 
dence conduced  to  prove,  that  from  the  point 
where  the  automobile  fell  Into  the  ditch  there 
Is  a  space  for  travel  of  about  12  feet,  which 
continues  for  a  distance  of  16  or  18  feet  and 
until  the  railroad  track  is  crossed. 

It  appears  from  appellee's  evidence,  that, 
In  approaching  the  crossing  on  the  night  in 
question,  he  slowed  his  automobile  to  a  low 
rate  of  speed,  this  being  necessary  to  enable 
him  to  pass  a  buggy  which  he  met  at  that 
point;  that  when  he  reached  a  point  within 
2  feet  of  the  buggy  he  stopped  the  automo- 
bile, being  still  on  the  traveled  way,-  leaving 
a  space  of  12  or  14  Inches  between  the  wheels 
of  the  automobile  on  the  outer  side  and  tba 
edge  of  the  retaining  wall;  that,  almost  In- 
stantly after  stopping  the  automobile,  the  oc- 
cupants felt  It  give  way  or  slip  on  the  side 
next  to  the  retaining  wall,  discovering  which 
appellee,  who  was  operating  the  machine, 
attempted  to  start  It,  in  doing  which  It  con- 
tinued to  slip,  and  finally  fell  over  the  wall 
into  the  ditch,  a  distance  of  6  or  6  feet  be- 
low, carrying  some  of  the  rock  from  the  top 
of  the  wall  at  each  wheel  with  it.  Two 
ladies  who  were  with  appellee  in  the  auto- 
mobile were  not  seriously  injured  in  the  ac- 
cident. The  Injuries  received  by  appellee 
consisted  of  various  bruises  about  his  body 
and  face  and  a  wound  in  the  back  of  the  leg 
below  the  knee,  caused  by  a  bolt  of  the  ma- 
chine which  penetrated  the  leg  to  the  bone 
and  cut  and  lacerated  the  flesh,  making  a 
wound  3  inches  or  more  In  length.  The  au- 
tMuobile  was  badly  broken  and  wrecked. 


It  is  Insisted  by  appeOee  that  tbe  acci- 
dent resulting  in  bis  injuries  occurred  on  the 
traveled  way  of  the  pike  and  on  tbe  crossing, 
or  approach  thereto,  whidi  the  law  made  it 
the  duty  of  appellant  to  construct  and  main- 
tain in  such  condition  as  to  make  It  or  them 
reasonably  safe  for  the  use  of  the  public, 
whether  traveling  the  turnpike  In  automo- 
biles or  other  vehicles ;  that  appellant  failed 
to  perform  this  dnty,  and  so  defectively  con- 
structed and  maintained  the  fill  constituting 
the  crossing  and  approach  thereto  as  to  leave 
too  little  space  and  render  same  unsafe  for 
travel ;  and,  further,  so  defectively  construct- 
ed and  maintained  the  stone  wall  intended  as 
a  support  for  the  fill,  crossing,  and  approach 
thereto,  as  to  render  the  wall  ansafe  for  such 
purpose  and  the  crossing  and  approach  dan- 
gerous to  persons  traveling  the  pike  and  us- 
ing the  crossing;  and,  finally,  that  appel- 
lant's negligence  In  ttie  particulars  men- 
tioned resulted  in  and  caused  the  Injuries 
sustained  to  appellee's  person  and  automo- 
bile. The  evidence  introduced  In  appellee's 
behalf,  appearing  in  the  record,  strongly  con- 
duced to  prove  his  several  above-stated  con- 
tuitions. 

On  the  other  hand.  It  Is  tbe  contention  of 
appellant  that  it  did  not  construct  the  fill 
at  the  crossing,  the  approach  to  the  crossing, 
or  the  retaining  wall  supporting  the  flU;  that 
tbe  railroad  now  owned  by  it  was  originally 
constructed  and  owned  by  a  corporation 
known  as  the  LouisvlUe  &  B>astem  Railroad 
Company,  which  obtained  trom  the  fiscal 
court  of  JefFerson  comity,  through  an  order 
thereof,  permission  to  cross  such  of  the  pub- 
lic highways  of  the  county  as  were  inter- 
sected by  its  right  of  way;  that  the  road 
went  Into  the  hands  of  a  recover  before  Its 
completion,  and  the  actual  work  of  construct- 
ing the  railroad  track  across  the  Bbelbyville 
pike  at  tbe  place  of  the  accident  in  question 
was  done  by  the  receiver  of  the  Louisville  & 
Bastern  Railroad  Oompany  and  in  pursuance 
to  the-  order  of  the  Jefferson  fiscal  court  men- 
ti<Hied;  that  tbe  work  was  done  under  the 
supervision  of  tbe  coonty  officials  and,  ui>on 
its  completion,  the  pike  was  restored  to  its 
former  c(M>dltl<«  as  near  as  could  be;  that 
appellant  thereafter  booght  the  railroad 
right  of  way,  track,  and  other  equipment  un- 
der a  decree  of  the  federal  court;  that  Its 
right  of  way  so  acquired  Is  limited  to  the 
space  between  the  rails  and  three  feet  on  ei- 
ther side ;  that  its  duty  goes  no  further  than 
to  niabatain  only  so  much  ot  the  crossing  over 
the  ShelbyvlUe  pike  as  Is  Included  in  its 
right  of  way.  In  such  manner  as  will  make 
it  reasonably  saf6  for  the  use  of  persons  us- 
ing the  crossing,  which  it  has  not  at  any  time 
failed  to  do;  that  the  point  <»  the  Shelby- 
vllle  pike  and  approach  to  the  crossing  where 
appellee's  automobile  fell  into  the  ditch  is 
odtslde  of  and  constitutes  no  part  of  appel- 
lant's right  of  way,  and  is,  in  fact,  in  the  por- 
tion ot  the  pike  cared  im  under  the  supei^ 
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▼Islon  of  Oao  flacal  ooort  of  Jefferson  coun- 
ty. Fnithermoie,  that  appellee's  injuries 
and  tbe  Injnry  sustained  to  his  automobile 
were  not  caused  by  any  defect  In  the  croaa- 
Ing,  approach  thereto,  or  retaining  wall,  but 
resulted  from  his  own  negligence,  which  so 
contributed  to  the  injuries  that  but  for  same 
they  would  not  have  been  received;  that  on 
the  occasion  of  the  accident,  in  approaching 
the  crossing,  appellee,  in  attempting  to  give 
way  for  the  buggy  encountered  by  him  at 
the  time,  so  changed  the  course  ot  his  auto- 
mobile as  to  compel  the  wheels  on  the  south 
side  to  leave  the  pike  and  go  outside  the  end 
of  the  retaining  wall,  which  caused  It  to  slip 
and  fall  Into  the  ditch  several  feet  below. 
11,2]  The  foregoing  contentions  of  appe- 
lant found  support  in  much  of  the  evidence 
introduced  in  Its  behalf.  However,  although 
some  of  appellant's  evidence  was  to  the  effect 
that  the  receiver  of  the  Louisville  &  Eastern 
Railroad  Company  constructed  the  roadbed 
and  laid  the  track  at  the  crossing,  such  of  It 
as  was  directed  to  showing  when  and  by 
wh<Hn  the  fill  and  retaining  wall  wiere  made 
dote  not  convincingly  establish  that  they 
were  made  by  the  receiver  or  before  aK»el- 
lant  acquired  the  railroad.  Indeed,  some  of 
It  was  to  the  etTect  that  the  fill  and  retaining 
wall  were  made  by  the  receiver,  and  some  of 
it  that  they  were  made  by  the  county;  but 
several  of  appdlee's  witnesses  testided  that 
after  the  railroad  became  the  property  of 
appellant  it  elevated  the  ground  at  and  ap- 
proaching the  crossing  2%  or  3  feet,  to  ac- 
complish which  it  had  to  make,  and  did  make, 
the  fill  or  raise  It,  to  obtain  the  desired  eleva- 
tion of  the  crossing  and  approach,  and  that 
it  then  also  constructed  the  wall.  It  will 
readily  be  seen,  therefore,  that  the  evldenoe 
as  to  this  matter  was  so  conflicting  as  to 
necessitate  tbe  submission  of  the  issue  of 
fact  to  the  Jury.  The  same  Is  true  of  the  evi- 
dence as  to  the  distance  from  the  railroad 
track  of  the  point  at  which  appellee's  auto- 
mobile slipped  and  fell  Into  the  ditch;  that 
of  appellee  conducing  to  prove  that  the  dis- 
tance from  the  center  of  the  track  to  the 
machine  at  the  time  It  fell  into  the  ditch 
was  only  8  feet  and  4  incdies,  while  that  at 
appellant  conduced  to  prove  that  the  distance 
was  about  12  feet.  The  evidence  relied  on  by 
appellant  to  show  contributory  negligence  on 
the  part  of  appellee  consists  wholly  of  the 
testimony  of  one  or  two  witnesses  as  to  the 
finding  of  one  or  two  stones  which  seem  to 
have  been  dislodged  from  the  retaining  wall, 
and  the  opinion  expressed  by  them  that  this 
was  done  by  the  wheels  of  tbe  automobile 
and  could  only  have  resulted  from  the  run- 
ning of  Its  outer  wheels,  or  one  of  them,  out- 
side of  that  part  of  the  retaining  wall  first 
reached  by  tiie  machine  in  approaching  the 
crossing,  and  possibly  by  a  subsequent  effort 
to  get  such  wheel  or  wheels  back  upon  the 
surface  of  the  pike.  Such  testimony,  being 
baaed  iqton  conjectorek  la  entitled  to  Uttle 


weight,  as  against  the  poaitlTe  statonent  of 
appellee  and  the  other  occupants  of  the  au- 
tomobile that  the  autMnobile,  upon  rea(Mng 
the  end  of  the  stone  wall,  was  upon  the  pike 
with  its  wheels  next  to  the  wall,  not  closer 
than  12  or  14  Inches  to  the  top  of  the  wall, 
and  that  such  was  the  position  of  the  ma- 
chine when  the  wall  and  ground  on  that  side 
of  it  gave  way  and  precipitated  it  into  the 
ditch.  Manifestly,  the  proof  of  contributory 
negligence  was  not  sufficient  to  authorize  the 
court  to  say  as  a  matter  of  law  that  it  should 
have  defeated  a  recovery  by  the  appellee. 
Consequently,  the  giving  of  the  peremptory 
instruction  directing  a  verdict  for  appellant 
on  that  ground  would  not  have  been  proper. 

[8]  The  principal  Issue  In  the  case  is  as  to 
whether  the  place  of  the  accident  was  a 
part  of  the  crossing,  or  an  approach  or  ap- 
purtenant thereto,  that  plaintiff  was  charged 
with  the  duty  of  maintaining  w  restoring  in 
such  manner  as  would  make  it  reasonably 
safe  for  use  by  those  travtiing  the  turnpike. 
It  is  not  material  whether  the  crossing  or 
approach,  Including  the  retaining  wall,  were 
constructed  by  the  LoulsvUle  &  Eastern  Itail- 
road  Company,  the  receiver,  or  appellant,  for 
the  latter,  by  acquiring  the  property  and 
maintaining  it  in  the  manner  adopted  by  its 
predecessor,  made  itself  responsible  tor  what- 
ever defects  existed  In  its  construction  or  re- 
sulted from  Its  use,  and.  In  addition,  assumed 
all  of  the  duties  with  respect  to  the  proper- 
ty imposed  by  law;  these  duties  being  in 
part,  at  least,  defined  by  section  768,  Ken- 
tucky Statutes,  subsection  6  of  which  reads 
as  follows: 

"To  construct  its  road  upon  or  across  any 
watercourse,  private  or  plank  road,  highway, 
street,  lane  or  alley,  and  across  any  railroad 
or  canal ;  but  the  corporation  shall  restore  the 
water  course,  private  or  plank  road,  Ugbway, 
street,  lane,  alley,  railroad  or  canal  to  its  for- 
mer condition,  as  near  as  may  be,  and  shall  not 
obstruct  tbe  navigation  of  any  streom,  or  ob- 
struct any  public  highway  or  street,  by  cars  or 
trains,  for  more  than  five  minutes  at  any  oao 
time;  and  shall  construct  suitable  road  and 
street  crossings  for  the   passage  of  teams   by 

Cutting  down  planks  or  ouier  suitable  material 
etween  and  on  each  side  of  the  rails,  the  top  of 
which  shall  be  at  least  as  high  as  the  top  of 
the  rails  of  such  road  or  street;  and  in  case 
the  road  is  ctmstructed  upon  any  public  street  or 
alley,  the  same  shall  be  upon  such  terms  and 
conditions  as  shaU  be  agreed  upon  between  the 
corporation  and  the  aufliorities  of  any  city  in 
which  the  same  may  be,  but  such  road  shall  not 
be  constructed  upon  any  street  or  alley  until 
compensation  shall  be  made  by  the  corporation 
therefor  to  the  owner  of  the  property  adjoining 
such  street  or  alley,  and  (^posite  where  siich 
road  is  to  be  constructed,  either  by  agreement 
or  in  the  manner  provided  by  law. 

One  of  the  duties  named  in  the  statnte, 
supra,  is  thus  defined  in  33  Cyc.  280: 

"The  duty  of  restoring,  maintaining,  and 
repairing  highways  crossed  by  a  railroad  is  a 
condition  inseparable  from  the  right  to  cross, 
and  attaches  to  whatevw  per8(»  or  company  ex- 
ercises the  franchise,  and  is  therefore  binding 
npon  the  successors  of  the  company  by  which 
the  crossing  was  originally  effected,  including 
purchasers  at  judicial  sales.    This  duty  is  mot 
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Affected  by  the  fact  that  the  railroad  company 
may  be  insolvent  and  in  the  hands  of  a  receiver." 

[4]  The  duty  referred  to  In  the  foregoing 
statement  la  one  that  should  be  performed 
by  the  railroad  company  itself,  for  It  cannot 
be  safely  Intmsted  to  the  road  overseers  or 
other  authorities  of  the  county,  unskilled  in 
the  work  of  maintaining  railroad  crossings 
and  approaches  thereto.  The  necessity  of 
imposing  this  duty  upon  a  railroad  com- 
pany Is  recognized  -in  Oommonwealtb  t.  I* 
&  N.  R.  Co..  109  Ky.  59,  58  S.  W.  478,  22  Ey. 
Law  Rep.  572,  in  which  we  said,  quoting 
from  the  opinion  in  Paducab  &  B.  R.  Co. 
T.  Commonwealth,  80  Ky.  147: 

"For  as  overseers  of  highways  traversing  rail- 
roads are  either  admitted  or  required  to  enter 
the  space  covered  by  the  company's  right  of 
way,  uncontrolled  by  it,  for  the  purpose  of  re- 

Sainng  the  crossings  or  approaches  to  them, 
isastrous  consequences  might  result  to  the  com- 
pany from  the  negligence  or  unsldllfulness  of 
overseers,  without  the  power  or  privilege  to 
avoid  them.  For  these  reasons  we  tiiink  it  was 
the  company's  duty  to  ke^  the  crossing  and 
its  immediate  approaches  In  such  repair  as 
would  enable  the  public  to  use  it  with  reason- 
able security  and  convenience."  Jeffrey  v.  De- 
troit li.  &  N.  R.  Co^  108  Mich.  221,  65  N.  W. 
756,  81  Ii.  R.  A.  170. 

[S,  I]  Applying  the  reasons  thus  given  to 
to  the  instant  case,  in  view  of  the  fact  that 
the  roadbed  of  the  appellant  extends  to  the 
retaining  wall,  tbough  at  a  point  several 
feet  distant  from  the  place  of  the  acaaent, 
and  that  the  wall  is  used  to  retain  and  sup- 
port the  fill  of  the  roadbed  and  approach 
thereto,  the  company  should  alone  be  charged 
with  the  duty  to  maintain  the  crossing  and 
approach  in  proper  condition.  If  it  should 
be  held  that  the  duty  of  maintaining  the 
wal)  whldi  supports  i^pellant's  roadbed 
at  the  crossing,  as  well  as  the  aj^roach  to 
the  crossing,  rests  upon  the  county  of  Jeffer- 
son, the  effect  would  be  to  clothe  it  with  the 
authority  to  remove  the  wall  or  make  such 
changes  In  the  fill  as  might  result  In  injury 
to,  if  not  the  destruction  of,  appellant's  road- 
beid.  Xhe  character  of  approaches  to  a  cross- 
'  ing  that  are  required  to  be  constructed  by  a 
railroad  company  is  stated  in  L.  &  N.  ▼. 
Commonwealth,  149  Ky.  459,  149  S.  W.  898: 
"When,  as  in  this  case,  the  railroad  company 
reconstructs  its  road  or  builds  a  new  track,  it 
must  restore  the  highway  to  its  ori^al  condi- 
tion as  near  as  may  be,  and  it  must  construct 
approaches  sufficient  for  this  purpose,  although 
it  may  be  necessary  for  it  to  go  out  on  the  high- 
way beyond  its  right  of  way  in  building  the 
approach ;  for  if  in  this  case  the  track  had  been 
within  20  feet  of  the  line  of  the  right  of  way, 
and  the  fill  had  been  20  feet  high,  it  is  clear 
that  the  highway  would  have  been  practically 
destroyed  unless  the  approach  was  built  out  be- 
yond the  line  of  the  right  of  way.  In  sneh  cases, 
the  railroad  company  must  make  an  adequate  fill 
on  the  highway  to  give  it  a  reasonable  grade, 
and,  after  it  has  restored  the  highway  to  its 
orii^al  condition  as  near  as  may  be,  it  is  then 
only  bound  to  keep  in  order  that  part  of  the 
highway  which  is  within  the  right  of  way;  but 
it  must,  in  the  first  instance,  make  such  a  fill  as 
will  restore  the  highway  to  its  former  condition 
as  near  as  may  be.  In  the  case  before  us,  we 
are  satiafied,  from  the  proof,  that  the  company 


failed  to  do  this,  at  least  before  the  indictment 
was  filed,  and  that  the  evidence  fully  justifies  the  ' 
finding  of  the  jury  against  it" 

The  following  statement  of  the  same  rule 
is  given  in  33  Cyc.  273: 

"It  is  not  sufficient  for  a  railroad  company 
properlv  to  construct  a  crossing  and  to  restore 
the  highway  crossed  to  a  proper  condition ;  but 
it  is  the  duty  of  the  company  subsequently  to 
keep  and  maintain  the  crossing  in  a  safe  and 
suitable  state  of  repair,  including  not  only  the 
crossing  of  the  tracks,  but  the  approaches  there- 
to. This  is  a  common-law  duty,  but  is  frequent- 
l^r  expressly  imposed  by  statutory  or  charter  pro- 
visions. So,  also,  a  continuing  obligation  to 
keep  the  crossing  in  repair  is  imposed  by  a  stat- 
utory' or  charter  provision  that  it  shidl  be  so 
constroeted  as  not  to  obstruct  the  safe  and  con- 
venient use  of  the  highway.  •  •  •  The  duty 
of  making  repairs  applies  to  the  whole  stnicture 
built  by  the  railroad  company  for  the  purpose  of 
crossing,  although  extending  beyond  the  limits 
of  the  right  of  way,  and  applies  not  only  to  tiie 
substructure  or  support,  out  also  the  surface 
or  roadway  upon  the  bndge  or  approaches,  un- 
less it  is  otherwise  provided  by  statute;  and, 
where  the  railroad  crosses  below  the  grade  of 
the  highwav  in  a  cut,  the  duty  extends  to  th<> 
entire  width  of  the  excavation  made  for  the 
railroad." 

Again,  on  page  925  of  the  same  volume.  It 
is  said: 

"As  a  general  rule,  it  is  the  duty  of  a  rail- 
road company,  both  by  virtue  of  statute,  and 
under  the  principles  of  common  law,  to  use  rea- 
sonable care  to  so  construct  and  maintain  in 
good  repair  crossings  and  approaches  over  all 

Sublic  streets  and  highways  intersecting  the 
ne  of  its  road  that  they  will  be  reasonably 
safe  and  oonveniatt  for  the  usual  and  ordinary 
punwses  of  the  public;  and  its  failure  to  do  so 
renders  it  liable  to  one  who  is  injured  by  reason 
thereof  while  making  a  proper,  reasonable,  and 
necessary  use  of  the  crossing ;  and  the  railroad 
company  is  not  relieved  of  this  liability  by  the 
fact  that  the  party  injured  also  has  a  remedy 
therefor  against  certain  county  or  municipal 
authorities.^'  State  ex  reL  City  of  St.  Paul  v. 
Minn.  Trans.  R.  Co.,  80  Minn.  108,  83  N.  W. 
32,  60  L.  B.  A.  656. 

Attention  has  been  called  elsewhere  in  the 
opinion  to  the  peculiar  location  of  the  wail 
with  respect  to  appellant's  track,  and  how  it 
forms  a  material  part  of  its  roadbed,  also, 
to  its  defective  and  unsafe  condition,  In  view 
of  which  the  question  as  to  the  BnflJdency 
of  the  approatdi  as  constructed  was  one  of 
f^ct  to  be  submitted  to  the  jury  upon  the 
evidence  heard  by  them.  According  to  ap- 
pellee^s  evldaace,  the  pike  was  not  restor- 
ed to  Its  former  condition  "as  near  as  may 
be,"  and  whether  the  failure  to  so  restore 
it  Is  attributable  to  an  omission  of  duty  upon 
the  part  of  appellant,  the  previous  owner  or 
Its  receiver,  In  either  or  any  event  appellant 
would  be  Uable  for  the  injuries  sustained 
by  appellee  and  to  his  automobile,  if  they 
were  caused  by  such  failure  of  duty. 

The  defects  In  the  approach  to  the  crossing 
and  retaining  wall  complained  of  by  appel- 
lee are :  (1)  That  the  wall  on  the  south  side 
of  the  itfke  ahd  railway  trade,  constructed  by 
appellant  as  a  retaining  wall  for  its  roadbed, 
as  well  as  the  approach  to  the  crossing,  was 
Improperly  made  of  loose  rock  of  unequal 
sisea,  and  so  perpendicular  as  to  materially 
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affect  and  redace  Its  power  of  resistance; 
(2)  that  the  -wall  was  constructed  without  a 
guard  or  railing,  and  in  such  a  manner  as 
that  the  approach  to  the  track  was  extended 
to  the  edge  of  the  wall,  which  invited  travel 
to  the  edge  of  the  wall  and  made  the  sup- 
port given  the  pike  by  the  wall  InsufiSdent 
to  withstand  the  wel^t  of  a  heavy  vehicle 
like  an  automobile;  (3)  that  the  pike  con- 
stituting the  approach  to  the  crossing  along 
and  within  the  wall  was  so  defectively  con- 
structed along  its  south  side  as  to  be  liable 
to  slough  off  or  give  way  under  the  weight 
of  an  automobile ;  (4)  that  the  angle  at  which 
appellant's  track  was  laid  across  the  pike, 
the  height  of  the  retaining  wall,  the  defec- 
tiveness of  its  construction  both  as  to  ma- 
terial and  work,  and  the  Insufficiency  of  the 
width  of  the  pike  between  the  retaining  wall 
and  the  railroad  track,  prevented  the  ap- 
proach to  the  crossing  from  being  reason- 
ably safe  for  the  use  of  the  traveling  pub- 
lic, and,  In  fact,  rendered  it  dangerous  for 
such  use. 

As  there  was  evidence  tending  to  show  that 
the  above-spedfled  defects  appear  to  have  re- 
sulted from  the  improper  or  faulty  original 
construction  of  the  fill  and  wall.  It  furnishes 
support  for  appellee's  contention  that  in  con- 
structing the  crossing  there  was  a  failure  to 
restore  the  turnpike  to  Its  former  condition 
of  safety,  as  required  by  law;  and  if  the 
fill  and  wall  constitute  a  part  of  appellaiit's 
roadbed  and  crossing  and  approach  to  the 
crossing,  as  api)ellee's  evidence  also  conduc- 
ed to  prove,  though  both  were  constructed 
by  the  previous  owner  of  the  railroad,  ap- 
pellant, in  falling  to  restore  the  highway  to 
its  original  condition,  and  by  maintaining 
the  crossing  and  approach  in  the  same  de- 
fective condition,  and  thereby  rendering  the 
approach  to  the  crossing  at  the  place  where 
appellee  was  injured  not  reasonably  safe  for 
travel,  made  Itself  liable  for  the  latter's  in- 
juries. If  they  were  received  In  the  manner 
claimed  by  him. 

In  view  of  the  situation  presented  by  the 
evidence,  appellant's  dalm  that  the  fiscal 
court  of  Jefferson  county,  without  complaint 
of  its  condition,  took  control  of  that  part  of 
the  fill  constituting  the  approach  to  the 
crossing,  including  the  place  of  the  accident, 
even  if  there  had  been  any  satisfactory  proof 
to  sustain  sudi  dalm,  did  not  relieve  appel- 
lant of  its  duty  to  restore  the  fill  and  ap- 
proadi  to  Its  former  condition ;  that  is,  make 
It  as  reasonably  safe  for  use  by  the  traveling 
public  as  it  was  prior  to  the  construction  of 
the  crossing. 

[7]  The  condusions  expressed  haVe  not 
been  reached  by  us  without  a  consideration 
of  the  scope  and  meaning  of  the  order  of  the 
fiscal  court  by  wbldi  appellant's  vendor  ob- 
tained the  right  to  construct  its  roadbed 
across  the  Shelbyvllle  pike  and  other  high- 
ways of  Jefferson  county.  The  rights  grant- 
ed by  the  order  do  not,  however,  differ  ttom 


those  conferred  on  railroad  companies  by 
subsection  6  of  section  768,  Kentudcy  Stat- 
utes. Neither  the  statute  nor  <Nrder  con- 
templated that  the  county  or  its  fiscal  court 
should  be  put  to  the  expense  of  remedying 
any  change  or  dangerous  condition  in  the 
highway  caused  by  the  railroad  oomptjiy, 
but  that  the  burden  thereof  should  be  borne 
by  the  latter.  Our  meaning  is  wdl  stated 
in  the  following  excerpt  from  the  opinion  de- 
livered by  the  Judge  of  the  circuit  court  in 
overruling  appellant's  motion  and  grounds 
for  a  new  trial: 

"The  railroad  In  ezerciaing  its  statutory  right 
to  cross  the  highway  must  comply  with  its  stat- 
utory and  common-law  duty  of  restoring  the 
highway  in  every  respect.  To  restrict  the  duty 
of  the  railroad  company  to  Its  'right  of  way,' 
or  to  the  'width  of  its  track,'  would  be,  in 
many  cases,  to  nullify  both  the  statute  and 
common  law  relating  to  the  matter.  If  the 
grade  of  the  railroad  requires  the  company,  in 
making  the  crossing,  to  build  an  embankment 
across  the  highway  10  feet  high,  most  assured- 
ly the  duty  of  the  company  would  require  it  to 
construct  approaches  on  each  side  so  as  to  en- 
able the  tracks  to  be  crossed  with  reasonable 
ease  by  the  traveling  public,  although  in  doing 
so  it  may  have  to  extend  the  approaches  40 
feet  or  more  beyond  its  'right  of  way'  or  be- 
yond the  'width  of  its  tracks,'  and  in  construct- 
ing said  approaches  it  must  make  them  as  safe 
(as  nearly  as  can  be  under  the  circumstances) 
as  the  highway  was  prior  to  the  time  said  cross- 
ing was  made.  Until  it  has  done  this,  it  has 
not  fulfilled  its  obligation  to  the  public,  and 
it  matters  not,  as  between  it  and  one  who  is 
injured  by  its  failure,  what  the  county  may, 
in  the  meantime,  do  in  the  way  of  maintaining 
the  highway.  The  county  authorities,  by  as- 
suming jurisdiction  over  any  part  of  the  high- 
way, cannot  reUeve  the  railroad  conqway  of  the 
duty  placed  upon  it  by  the  law. 

"If  these  principles  are  kept  in  mind,  and  if 
the  further  fact  is  kept  in  mind  that  the  evi- 
dence in  this  case  tends  strongly  to  show  that 
the  highway  in  question  was  never  restored  to 
its  former  condition  (with  reference  to  safety) 
after  the  embankment  and  approaches  in  ques- 
tion were  constructed  or  were  raised  in  height 
by  the  railroad  company,  it  seems  to  the  court 
that  the  reasoning  of  defendant  in  its  brief 
fails  in  its  application.  •  •  *  Xhe  railroad 
crosses  the  pike  at  a  very  acute  angle.  Tbere 
was  evidence  tending  to  show  that  tiie'wall  in 
question  was  a  part  of  the  fill,  or  at  least  the 
support  of  the  very  fiU  upon  which  the  track 
of  the  railroad  rested.  In  other  words,  it  was 
a  part  of  or  a  support  to  the  bed  of  the  rail- 
road itself.  The  }ury,  on  the  motion  of  both 
parties,  viewed  the  premises  and  saw  the  con- 
ditions. There  was  evidence  that  the  railroad 
company  constructed  this  fill  and  retaining 
wall,  (»:  raised  it  in  height  and  in  such  a 
manner  as  to  materially  increase  the  danger. 
The  railroad  has  continued  to  operate  its  cars 
over  it  without  doing  anything  to  restore  the 
former  condition  of  safety  or  to  protect  the 
traveling  public  from  the  dangerous  conditioo 
thus  created  and  maintained  by  it,  according  to 
this  evidence.  The  court's  instructionB  author- 
ized a  recovery  for  only  such  wrongful  acts  as 
were  done  by  the  defendant,  and  expressly  ex- 
cluded the  right  of  recovery  because  of  any 
dangerous  condition  that  might  have  been  creat- 
ed by  the  county  authorities  at  that  point." 

After  all  is  said,  the  question  here  Involv- 
ed is  not,  as  argued  by  counsel  tOr  appellant, 
whether  a  railroad  company  can  be  compelled 
to  maintain  a  public  Iil^way  crossed  by 
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it8  road  Hot  a*  glren  distance  on,  eitber  side 
of  the  track,  but  whether  It  Is  Its  duty  to 
maintain,  or  rather  to  restore  to  Its  original 
condition  and  make  reasonably  safe  for  the 
use  of  the  public,  so  mnch  of  the  highway  as 
It  may  have  adopted  as  an  approach  to  Its 
crossing  and  support  for  its  roadbed  at  the 
crossing.  If  correct  In  our  apprehension 
and  statement  of  the  Issues  of  law  and  fact 
presented  by  the  pleadings  and  proof.  It  fol- 
lows that  the  refusal  of  the  trial  court  to 
peremptorily  direct  a  yerdlct  for  appellant, 
as  requested  by  its  counsel,  was  not  error. 

We  fidl  to  discover  any  merit  in  the  ob- 
jections urged  by  appellant's  counsel  to  the 
instructions  given  by  the  trial  court.  They 
are  here  omitted  because  of  the  undne  length 
to  which  they  wotld  extend  the  opinion. 
They  are  expressed  in  substantially  correct 
terms,  and  appear  to  omit  no  feature  of  the 
law  necessary  to  the  proper  guidance  of  the 
Jury  In  arriving  at  a  verdict  Instruction 
No.  1  confined  the  right  of  recovery  to  the 
grounds  of  negligence  relied  on  In  the  peti- 
tion, and  which,  as  we  have  Indicated,  would, 
if  established  by  the  evidence  to  the  satis- 
faction of  the  Jury,  entitle  appellee  to  a 
verdict.  Instructions  2  and  3  advised  the 
Jury  what  state  of  facts,  if  shown  by  the 
evidence,  would  defeat  a  recovery  by  appellee 
and  authorize  a  verdict  for  appellant  No. 
4  defined  contributory  negligence  as  applied 
to  appellee.  No.  5  defined  ordinary  care  and 
negligence,  and  No.  6  defined  the  measure  of 
damages  to  be  applied  by  the  Jury,  la  the 
event  they  returned  a  verdict  for  the  appellee. 
We  find  no  error  in  the  Instructions.  As  a 
whole,  they  fairly  stated  the  law. 

[t,  I]  Appellant's  final  complaint  Is  that  the 
y^dlct  is  excessive.  It  is  not  to  be  overlook- 
ed that  the  $1,500  damages  awarded  appellee 
by  the  verdict  Includes  compensation  for  the 
injuries  sustained  to  his  person  and  the  In- 
juries to  his  automobile  as  well.  According 
to  the  testimony  of  the  witness  Kolb,  a 
machinist  and  automobile  rei>airer,  appellee's 
automobile  before  and  down  to  the  time  of 
the  accldoit  was  in  an  excellent  state  of 
repair  and  bad  a  market  value  of  $500,  but 
that  It  was  so  nearly  demolished  by  the  fall 
Into  the  ditch  as  to  reduce  Its  market  value 
to  $100.  This  testimony  of  Kolb  was  cor- 
roborated by  appellee  and  one  or  two  other 
witnesses,  and  does  not  appear  to  have  been 
contradicted  by  any  witness  testifying  for 
appellant  These  estimates  show,  therefore, 
that  appellee  was  damaged  to  the  extent  of 
$400  by  the  wrecking  of  the  automobile,  and 
while  the  verdict  does  not  segregate  the  dam- 
ages awarded,  by  showing  what  was  allowed 
for  the  injnrles  to  the  machine  and  what 
was  allowed  for  the  injuries  to  the  person 
of  appellee,  in  view  of  the  evidence  as  to  the 
damage  to  the  machine  it  would  do  no  vio- 
lence to  the  rights  of  appellant  to  assume 
that  $400  of  the  amount  awarded  by  the  ver^ 


diet  was  on  account  of  Injuries  to  the  ma- 
chine, which  would  leave  $1,100  aa  the 
amount  awarded  as  damages  for  the  injuries 
to  the  person  of  the  appellee. 

As  to  the  Injuries  to  the  person  of  the  lat- 
ter, we  find  from  the  evidence  that  they  con- 
sisted not  only  of  contusions  or  bruises  on  the 
head  and  body,  but  also,  as  stated  earlier  In 
the  opinion,  of  a  cut  In  one  of  his  legs  made 
by  a  bolt  of  the  automobile,  which  penetrated 
to  the  bone  and  made  a  wound  three  Inches 
In  length.  According  to  the  uncontradicted 
testimony  of  appellee  and  his  physician,  he 
was  confined  to  his  bed  or  home  for  two 
weeks  after  the  accident  He  then  went  on 
crutcbea  two  successive  days  to  his  office, 
following  which  he  was  again  confined  a 
week  to  his  bed  or  room,  at  the  end  of  which 
time  he  again  went  to  his  office,  and  con- 
tinued to  do  so,  but  for  three  weeks  had  to  use 
crutches.  Appellee  further  testified  that  his 
physical  and  mental  suffering  on  account  of 
the  wound  In  his  leg,  from  the  time  of  the  ac- 
cident down  to  the  time  of  the  trial,  was 
great,  and  that  he  still  suffered  pain  from 
the  wound,  and  that  the  use  of  his  1^  in 
standing  upon  it  or  walking  caused  it  to 
swell.  This  testimony,  together  with  that  of 
his  physician  that  the  wound  would  prob- 
ably result  in  permanent  partial  disability, 
makes  us  reluctant  to  say  that  the  damages 
awarded  app^ee  were  excessive.  We  find 
In  the  record  none  of  the  earmarks  that 
would  Indicate  passion  or  prejudice  on  the 
part  of  the  Jury.  The  verdict,  in  amount 
reaches  the  maximum  limit,  but  cannot  be 
declared  grossly  excessive  or  glaringly  dls- 
proportloned  to  the  Injuries  sustained,  and 
we  are  not  authorized  to  reverse  a  Judgment 
on  account  of  excessive  damages.  In  the  ab- 
sence of  a  showing  that  the  verdict  is  so 
grossly  excessive  aa  to  indicate  that  it  was 
given  under  the  Influence  of  passion  or  prej- 
udice.   Civil  Code,  f  340,  subsec.  4. 

The  record  discloses  no  material  error  In 
the  admission  or  rejection  of  evidence. 

Judgment  affirmed. 


LOUISVILLE  &  N.  E.  00.  t.  ABHLBX. 

(Court  of  Appeals  of  Kentucky.     March   22, 
1916.) 

1.  Cabribbs  4b3280<1)— lNJt7BiBB  TO  Passbit- 
OEBs— Case  REQxnBxn. 

Where  o  passenger  having  a  ticket  over  the 
railroad  through  mistake  entered  a  Pullman 
coach,  the  raiboad  employes,  In  requiring  her 
to  move  to  the  day  coach  on  her  refusal  to  pay 
the  added  fare,  were  under  the  duty  to  exercise 
the  same  care  as  if  she  were  to  be  egected  from 
the  train. 

[EM.  Note.— For  other  eases,  see  Carriers, 
Cent.  Dig.  jl  1085-1088, 1102, 1106, 1109;  Dec 
Dig.  <3=»280(1).] 

2.  Carbiers  ®=>365(1)  —  Cars  Required  — 
Tbbspassers. 

Where  mere  trespassers  on  trains  refuse  to 
procure  tickets  or  pay  6ire^  the  servants  of  the 
railroad  must  use   ordinary  care  in  ejecting 
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them  to  prevent  injnilea,  and  mnst  not  dm  nn- 
necesBary  force  or  violence  in  removing  them. 

lEjd,    Mote.— For   other   cases,    see   Carrien, 
Cent.  Dis.  1 1460 ;   Dec.  Dig.  <3=>365(1).] 

3.  Gabbikbs  «=s>320(16)  — Passenqebs  — Oabe 
Required — Question  or  Fact. 

The  fact  that  passengers  occasionally  walk 
about  cars  doea  not  remove  them  from  the  rule 
that  care  must  be  exercised  in  requiring  them  to 
move  from  one  car  to  another,  but  it  is  a  ques- 
tion of  fact  in  each  case  whether  snch  care  was 
exercised. 

[Ed.    Note.— For   other   cases,    see   Canien, 
Gent  Dig.  |  1318;  Dec.  Dig.  «=»320(16).l 

4.  Cabbikbs  ®=929S(1)— Ihjubies  to  Passbr- 
oEBs — Liability. 

If  a  servant  of  a  carrier  knew  or  by  the 
exercise  of  ordinary  care  could  have  known 
that  from  age,  bodily  infirmity,  speed,  and  motion 
of  the  train  or  other  circumstances  the  safety 
of  the  passenger  would  be  endangered  by  requir- 
ing her  to  remove  from  one  coach  to  another 
while  the  train  was  in  motion,  the  carrier  was 
liable  for  injuries  on  the  ground  of  negligence. 
[Ed.  Note.— For  other  eases,  see  Carriers, 
Cent  Dig.  U  1191,  1193,  1195,  1218,  1214, 
1219;   Dec  Dig.  <S=.295(1).] 

6.  Garbders  «=>31S(4)— Injubixs  to  Pabsen- 

GEBS — Cabe — Evidence. 

Evidence  held  to  show  that  a  carrier  was 
negligent  in  requiring  the  removal  of  a  passen- 
ger from  a  Pullman  coach  to  another  coach  on 
account  of  her  refusal  to  pay  extra  fark 

[Ed.    Note.— For   other   cases,   see   Carriers, 
Cent  Dig.  SS  1307,  1308;  Dec  Dig.  «=»318(4)J 

6.  Evidence  «=»359(2)— Photooraph— Phtbi- 
CAL  Injury. 

vVhere  a  passenger  claimed  damages  for 
injuries  alleged  to  have  been  received  when  she 
was  wrongfully  required  to  remove  from  one 
car  to  another,  a  photograph  of  her  injured  arm, 
taken  shortly  after  the  injury,  was  admissible. 
[Bkl.  Note.— For  other  cases,  see  Evidence^ 
Cent  Dig.  f  1510;    Dec  Dig.  «=»359(2).] 

7.  Appeal   and    Error    4=9692(1)- MArniBS 
Reviewable— AoMiBsion  of  Testikont. 

Where  it  does  not  appear  from  the  record 
what  the  answer  of  a. witness  would  have  been 
to  a  question  as  to  which  her  answer  was  ex- 
cluded, the  court  on  appeal  cannot  say  that 
there  was  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  2905  ;  Dec  Dig.  ®=»e92(l).] 

8.  Cabbiebs  «=>321(1)— Injubieb  to  Pasbkn- 
GEBa— Actions— Insthuctions. 

An  instruction  in  an  action  for  injnries  to 
a  passenger  alleged  to  be  due  to  the  carrier's 
negligence  is  not  erroneous  for  failure  to  re- 
quire specifically  a  finding  of  negligence  when 
It  states  the  facts  under  which  liability  can  at- 
tach which  facts  necessarily  include  a  finding  of 
negligence. 

[Ed.    Nota— For    other   cases,    see    Carriers, 
Cent  Dig.  U  1326,  1331 ;  Dec.  EMg.  ®=»32ia)  J 

9.  Damaqks  «=>210(2)— Instbuctionb— Sufpi- 

OIKNCT. 

Instruction  prescribing  the  measure  of  dam- 
ages should  limit  the  jury  to  the  damages  shown 
by  the  evidence. 

[Ed.   Note.— For  other  cases,   see  Damages, 
Dec  Dig.  <8=9210(2).] 

10.  Damages  «=>131^)— Personal  Injubieb. 

A  verdict  of  $1,200  for  minor  and  tempo- 
rary injuries  to  the  arm  of  a  passenger  who 
was  required  to  leave  one  coach  and  go  to  an- 
other while  the  train  was  in  moti(m  held  ex- 
cessive. 

[Ed.   Note.— For   other  cases,  see  Damages, 
Cent  Dig.  St  361,  862;   Dec.  Dig.  «=>131(Sk1 


11.  Damaoes  «s9e5— Heabuxt  ot  DAXjiaBa— 
Pebbonal  Injttbieb. 

The  measure  of  compensatory  damages  for 
personal  injunr  where  death  does  not  etume  is 
the  expoise  of  the  cure,  loss  of  time  and  fair 
compensatiMi  for  physical  and  mental  suffering 
and  for  any  permanent  reduction  of  the  power 
of  earning  money. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {$  222-229;   Dec  Dig.  <S=.95.] 

12.  Davaoeb  4=>91(1>— Amount  of  Rxcovkbt 
— ESxemplabt  Dakaoeb. 

Where  a  passenger  was  slightly  and  tem- 
porarily injured,  receiving  bruises  and  scratches 
on  the  arm,  which  did  not  incapacitate  her  from 
earning  money  and  caused  no  permanent  dis- 
tress, there  being  no  evidence  of  willful  injury, 
the  amount  ot  recovery  was  properly  limited  t0 
compensatoiT  damages  for  physical  and  mental 
suffering  endured  and  reasonably  to  be  contem- 
plated. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  |i  196-198;   Dec  Dig.  «=301(1).] 

Appeal  from  Circuit  Court,  FrankUn 
County. 

Action  by  Nancy  Asbley  against  tbe  IjOoIs- 
▼llle  &  Nashville  Railroad  Company.  Judg- 
ment for  plalntur,  and  defendant  appeals. 
Reversed  and  remanded. 

Guy  H.  Brlggs,  of  Frankfort,  and  Benja- 
min D.  Warfleld,  of  Louisville,  for  appel- 
lant Scott  &  Habillton,  of  Frankfort,  tot 
appellee. 

HURT,  J.  The  appellee,  Nancy  Ashley, 
Intending  to  take  passage  upon  a  train  of 
tbe  appellant,  LonisviUe  &  Nasbrllle  Rail- 
road  Company,  from  Frankfort  to  Pleasure- 
vllle,  obtained  a  ticket  and  proceeded  to  the 
train,  wU<^  was  standing  In  the  yard  of 
ai^ellant  at  Frankfort  She  accosted  a 
brakeman  who  was  standing  near  the  train, 
and  Informed  him  of  where  she  desired  to 
go,  when  be  directed  her  to  take  the  rear 
ooach  of  the  train.  Hits  was  a  car  of  tbe 
Pullman  Company,  and  when  she  arrived  at 
the  car  she  informed  the  porter  In  charge 
of  the  car  of  her  destinatioa  and  inqiuired  of 
him  if  that  was  the  car  that  she  should  en- 
ter, and  he  directed  her  to  get  Into  it  She 
was  accompanied  by  a  young  woman,  who 
also  entered  tbe  car  with  her,  where  they 
took  seats  in  dialrs,  near  the  middle  of  the 
coadi.  Neither  of  them  were  Intending  to 
take  passage  in  the  Pullman,  and  did  not 
know  that  an  extra  fare  would  have  to  be 
paid  by  them  for  riding  In  the  car.  Tbey 
had  each  ridden  on  trains  over  this  road 
previous  to  this  tlme^  but  had  not  occupied 
the  Pullman  or  chair  car,  but  the  coadi 
which  they  had  always  occupied  was  tbe  rear 
coach  upon  the  train,  which  position  in  the 
train  was  occupied  by  the  coach  they  were 
now  occupying.  The  appellee's  account  of 
what  transpired  thereafter,  and  which  re- 
sulted In  an  Injury  to  her  arm  and  shoulder, 
and  in  which  she  was  corroborated  by  the 
woman  who  eocompanlqd.-  her,  was  sub- 
BtantlaUy  as  follows:  When  ths  train  had 
passed  the  water  tank,  a  short  distance  to 
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the  west  of  Frankfort,  and  was  numlng  at 
a  high  rate  of  speed,  the  porter  came  through 
the  car  and  demandcJd  of  appellee  her  fare, 
when  she  presented  him  the  ticket  which 
she  had  obtained  for  passage  on  the  train, 
and  he  said  to  -her  that  he  did  not  want  that, 
hot  that  she  wonld  have  to  pay  "a  quarter" 
extra  for  riding  In  the  car.  She  said  that 
she  did  not  know  that  when  she  came  into 
the  car,  and  that  she  was  only  going  a  short 
distance,  to  Christianburg,  and  did  not  want 
to  pay  it.  He  said,  "Tou  will  have  to  get  up 
and  go  into  the  other  coach  then."  She 
said  "that  she  was  somewhat  old,  and  could 
not  walk  well  while  the  train  was  ruiming, 
and  could  not  get  around  well  on  a  train, 
and  would  rather  wait  until  it  stopped." 
He  came  a  second  time  to  her,  and  said,  "I 
told  you  to  go  back  into  another  coach,"  In 
a  vtxj  positive  voice  and  emphatic  manner. 
She  kept  her  seat,  and  when  near  Benson  he 
came  again  and  said,  "I  have  told  you  to  go 
back  Into  another  coach;  this  is  the  third 
time."  The  train  was  running  at  a  high  rate 
of  speed,  and  she  was  a  large  fleshy  woman, 
burdened  with  a  bundle  and  a  suit  case,  and 
the  train  had  not  come  to  a  stop  at  any  time 
since  she  had  been  directed  to  leave  the 
coach  and  go  Into  another.  She  then  arose 
and  started  to  leave  the  coach,  when  the 
train  was  then  running  upon  a  curve,  gave 
a  lurch,  which  threw  her  down  upon  a  chair 
and  then  to  the  floor,  and  bruised  her  arm 
and  shoulder.  She  arose  from  the  floor 
and  waited  a  few  moments  until  the  train 
slowed  up  in  its  approach  to  Benson,  when, 
with  the  assistance  of  the  woman  who  ac- 
companied her,  she  went  out  of  the  Pullman 
coach  Into  the  next  coach.  The  porter  offer- 
ed her  no  assistance  of  any  kind,  and  does 
not  seem  to  have  been  present  when  she  fell. 
The  evidence  of  the  porter  was  to  the  effect 
that  before  directing  appellee  to  go  into  the 
chair  car  at  the  depot  at  Frankfort  he  in- 
quired of  her  If  she  desired  to  ride  in  the 
Pullman,  and  that  sbe  said  that  she  did,  and 
then,  when  she  refused  to  pay  the  fare  re- 
quired for  riding  In  the  chair  car  in  addi- 
tion to  the  ordinary  fare  for  riding  upon 
the  train,  that  he  told  her  that  she  would 
have  to  go  into  another  car,  but  directed  her 
to  remain  until  the  train  stopped,  and  that 
be  offered  to  assist  her  In  going  Into  anoth- 
er coach,  but  she  refused  to  permit  him  to 
do  80.  These  statements  of  the  porter  were 
contradicted  by  appellee  and  her  companion. 
This  suit  was  brought  by  the  appellee  to 
recover  the  damages  which  she  alleged  she 
had  suffered,  and  alleged  that  her  injuries 
were  caused  by  the  negligence  of  the  serv- 
ants of  appellant  The  appellant  denied  the 
negligence  and  the  injuries,  and  pleaded  as 
a  further  defense  the  contributory  negligence 
of  appellee.  The  Jury  returned  a  verdict  for 
appellee  In  the  sum  of  |1,200,  and  a  Judgment 
was  rendered  accordingly.  The  appellant's 
motion  for  a  new  trial  was  overruled,  and  it 
has  appealed. ' 


The  appellant  relies  for  s  reversal  of  the 
Judgment  upon  the  grounds:  (1)  That  there 
was  no  evidence  at  any  negligenoe  upon  the 
part  of  appellant ;  (2)  the  damages  allowed 
are  excessive,  and  given  under  the  influence 
of  passion  and  prejudice;  (8)  errors  of  the 
court  in  admitting  incompetent  evidence  for 
appellee  and  rejecting  competent  evidence 
offered  for  api>ellant ;  (4)  errors  of  the  court 
in  giving  Instructions  to  the  Jury. 

[1]  At  the  close  of  the  evidence  offered  by 
appellee,  and  at  the  conclusion  of  all  the 
evidence,  the  appellant  moved  the  court  for 
a  directed  verdict  by  the  Jury  in  its  favor, 
but  both  motions  were  overruled,  and  proper- 
ly so.  It  is  not  claimed  that  any  negligent 
act  In  the  operation  of  the  train  resulted  in 
or  caused  the  injuries  to  appellee.  The  ap- 
pellee, however,  was  not  a  trespasser  nor  an 
Intruder  upon  the  train.  She  had  purchased 
a  ticket,  which  entitled  her  to  ride  upon  the 
train,  and  she  presented  this  ticket  to  the 
porter  when  her  fare  was  demanded.  She 
had  gone  into  the  coach  to  which  she  was 
directed  to  go  by  the  brakeman  and  by  the 
porter  who  was  in  charge  at  ithe  Pullman 
car.  She  had  informed  them  of  her  destina- 
tion, and  asked  for  information  as  to  wbidi 
coach  she  should  enter.  It  Is  true  that  she 
did  not  Inform  either  of  them  that  she  did 
not  desire  to  ride  in  the  Pullman  car,  but 
neither  of  them,  before  directing  her,  accord- 
ing to  her  evidence,  inquired  of  her  as  to 
whether  she  desired  to  go  in  such  coach. 
The  porter  testified  that  he  made  inquiry  of 
her  as  to  whether  she  desired  to  go  into  the 
Pullman,  but  she  denies  this.  Cktncedlng 
that  she  had  no  right  to  ride  in  the  Pullman 
car  without  paying  or  tendering  the  extra 
fare  required,  and  that  she  could  be  required 
to  remove  from  that  car  into  another  upon 
her  refusal  to  pay  the  Care^  thwe  Is  no  doubt 
but  that  she  entered  the  coa<di  by  mistake, 
and  the  servants  of  the  railroad,  in  removing 
her  from  the  coach,  were  required  to  use 
ordinary  care  for  her  safety,  as  to  the  time 
and  place  and  manner  of  her  removal,  and. 
If  there  was  a  failure  to  exercise  such  care^ 
it  was  negligence.  When  she  was  commanded 
to  leave  the  coach  and  go  Into  another.  It  was 
an  expulsion  of  her  from  the  coach,  and  the 
same  rule,  it  seems,  should  apply  to  the  care 
required  to  be  exercised  in  regard  to  her  safety 
as  if  she  were  to  be  ejected  from  a  train.  This 
court.  In  U  &  N.  R.  R.  Co.  v.  FerreU,  7  Ky.  Law 
Rep.  607,  held  that  a  railroad  company  may 
eject  from  its  train  one  who  has  no  right  to 
be  there,  but  before  putting  him  off  must 
so  reduce  the  speed  of  the  train  as  to  Insure 
his  safety,  or  must  take  him  to  the  next 
stopping  place. 

[2]  Even  when  those  who  are  mere  tres- 
passers upon  the  trains,  and  who  refuse  to 
procure  tickets  or  to  pay  fare,  are  ejected, 
the  servants  of  the  railroad  company  must 
use  ordinary  care  to  prevent  injuries  result- 
ing to  them,  and  must  not  make  use  <rf  nn- 
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necessary  tan»  or  Tidence  In  remorlng  tbem. 
L.  &  N.  R.  E.  Co.  V.  Fowler,  123  Ky.  450, 

96  S.  W.  668,  29  Ky.  Law  Rep.  905 ;  Brown'a 
Adm'r  ▼.  L.  &  N.  B.  B.  Co.,  108  Ky,  211,  44 
S.  W.  648,  19  Ky.  Law  Bep.  1873 ;  L.  C.  Lu 
R.  R.  Ca  r.  SulUvan,  81  Ky.  625,  60  Am. 
Rep.  186;   L.  &  N.  B.  R.  Co.  T.  Ellis'  Adm'r, 

97  Ky.  382,  80  S.  W.  979,  17  Ky.  Law  Rep. 
250;  Johnson  t.  Louisville,  etc.,  R.  Co.,  104 
Ala.  241,  16  South.  75,  53  Am.  St  B^.  39 ; 
Louisville,  etc.,  R.  Co.  ▼.  Gatewood,  14  Ky. 
Law  Rep.  108 ;  6  Cyc.  563.  The  servants  of  a 
railroad  should  not  expel  a  passenger  from 
a  train  at  a  .time  or  place  which  Is  dangerous ; 
and  reasonable  and  ordinary  care  must  be 
used  where  the  expulsion  is  proper.  Louis- 
yllle,  etc.,  B.  Co.  v.  Gatewood,  14  Ky.  Law 
Bep.  108;  Toung  r.  Texas,  etc.,  B.  Co.,  61 
La.  Aim.  295,  26  South.  69. 

[S]  It  is  Insisted  In  the  case  at  bar  that  the 
rules  which  apply  to  the  expulsion  of  passen- 
gers do  not  apply  to  passengers  who  are  re- 
quired to  go  from  one  coach  of  a  train  to 
another  while  the  train  is  in  motion,  because, 
as  it  is  argued,  it  is  not  negligence  in  a  pas- 
senger to  move  about  upon  the  train  upon 
which  he  is  riding,  or  to  go  from  one  coach  to 
another.  While  It  Is  true  that  passengers 
will  move  about  in  a  coadi  and  visit  their  ac- 
quaintances, or  for  other  purposes,  and  will 
go  from  one  coach  to  another,  and  that  such 
movements  rarely  result  in  injuries  to  any 
one,  and  that  such  actions  upon  their  part 
are  not  acts  of  negligence  per  se,  yet  it  Is 
properly  a  question  of  fact,  under  all  the 
circumstances  of  each  particular  case,  as  to 
whether  or  not  a  passenger  Is  negligent  In 
standing  or  walking  about  in  a  car  which  Is 
in  motion,  or  in  going  from  one  coadi  of  a 
train  Into  another  while  the  train  is  in  mo- 
ti<m.  Burr  v.  Penn.  Ry.  Co.,  64  N.  J.  Law, 
30,  44  Atl.  845 ;  Felton  v.  Homer,  97  Tenn. 
579,  37  S.  W.  696;  Bronson  v.  Cakes,  76  Fed. 
734,  22  a  C.  A.  620;  HUl  ▼.  Birmingham 
Uniom  By.  Co.,  100  Ala.  447,  14  South.  201 ; 
Galena  By.  Co.  v.  Yarwood.  15  111.  468; 
Choate  v.  Antonia,  eta,  Ry.  Co.,  90  Tex.  82, 
36  8.  W.  247,  87  S.  W.  819.  Hence,  while  U 
Is  not  negligence  as  a  matter  of  law  for  a 
servant  of  a  railroad  to  require  a  passenger, 
while  the  train  is  in  motion,  to  remove  from 
one  coach  Into  another,  when  such  passenger 
has  no  right  to  remain  in  the  coach  In  which 
he  is,  it  is  a  question  of  fact,  to  be  determin- 
ed from  all  the  circumstances  of  each  case, 
as  to  whether  or  not  such  act  was  negligence 
upon  the  part  of  the  servant  of  the  railroad. 
L.  &  N.  R.  R.  Co.  y.  Berg's  Adm'r,  32  S.  W. 
616,  17  Ky,  Law  Rep.  1105, 

[4]  If  the  servant  knew  or  by  the  exercise 
of  ordinary  care  could  have  known  that  from 
age,  bodily  infirmity,  the  speed  and  motion 
of  the  train,  or  other  circumstances,  that  the 
safety  of  the  i>a8senger  would  be  endangered 
and  injury  to  him  to  be  reasonably  expected 
by  requiring  him  to  remove  from  one  coach 
into  another  while  the  train  was  in  motion, 


It  would  be  ne^igence  to  reotdre  the  removal 
under  such  circumstances,  and  an  Injury  In- 
curred in  an  attempt  to  make  such  removal 
would  be  the  proximate  result  of  such  ne^- 
gence, 

[f]  In  tiie  Instant  case  the  appellee  was 
corpulent,  and  burdened  with  a  bundle  and 
suit  case,  and  had  notified  the  porter  that 
she*  was  somewhat  old,  and  was  unable  to 
hold  up  and  walk  upon  a  train  moving  at 
its  rate  of  speed  and  requested  to  remain 
in  her  place  until  the  train  should  stop.  He 
had  knowledge  of  the  swaying  movement  of 
the  train  and  the  rapidity  with  which  it  was 
moving,  and,  without  offering  her  any  assist- 
ance or  taking  any  precautions  for  her  safe- 
ty in  attempting  to  go  from  the  coach  to  an- 
other, persisted  in  his  demands  that  she  go 
out  of  the  coach,  and  required  her  to  do  so. 
The  evidence  of  these  facts  conduced  to 
prove  that  he  knew,  or  by  the  exercise  of 
ordinary  care  could  have  known,  that  for  ap- 
pellee to  have  attempted  to  remove  from  one 
coach  to  another  at  that  time  and  place  and 
under  the  circumstances  would  be  attended 
with  probable  danger  to  her,  and  that  she 
would  incur  Injuries  was  no  more  than  was 
reasonably  to  be  anticipated  under  the  dr- 
cnmstances.  Hence  the  court  below  was  not 
In  error  in  overruling  the  motion  of  appe- 
lant for  a  direct  verdict  In  its  fttvor. 

[6]  Upon  the  trial  a  photograph  was  of- 
fered in  evidence  which  it  was  proven  show- 
ed the  condition  of  appellee's  arm  four  or 
five  days  after  the  Injury.  This  was  object- 
ed to,  and  appellant  complains  of  the  ruling 
of  the  court  permitting  It  to  be  Introduced 
in  evidence.  The  complaint  is  without  merit 
The  proof  is  to  the  effect  that  it  truthfully 
represents  the  appearance  of  the  arm  at  the 
time  It  was  taken,  and  that  previous  to  the 
time  of  the  Injury  the  bruise  shown  by  the 
photograph  was  not  upon  the  arm.  10  R.  G. 
L.  1158,  1159. 

[7]  It  is  also  complained  that  the  court 
refused  to  permit  the  witness  Lena  Perkins 
to  answer  certain  questions  propounded  to 
her  upon  cross-examination.  There  were  no 
avowals  made  as  to  what  the  Einswers  to  the 
questions  would  be  if  she  had  been  allowed 
to  answer,  and  hence  it  cannot  be  said 
whether  the  court  was  in  error  or  not  In  ex- 
cluding the  proposed  answers. 

[8]  Appellant  complains  of  instruction  1 
given  by  the  court  to  the  Jury,  because,  as  It 
insists.  It  does  not  require  Uie  jury  to  find 
that  appellant  was  guilty  of  negligence 
which  was  the  cause  of  appellee's  Injury  be- 
fore it  could  find  a  verdict  for  appellee. 
While  the  instruction  is  not  aptly  drawn,  it 
is  not  defective  for  the  reason  alleged.  It 
requires  before  a  verdict  could  be  had  for 
appellee  that  the  servant  of  appellant  should 
have  requested  appellee  to  leave  the  coacli 
and  go  into  another  while  the  train  was  mov- 
ing, and  that  the  servant  of  appellant  hi 
charge  of  the  coach  and  who  made  the  re- 
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qnest  knevr,  or  by  tbe  ezerdse  of  ordinary 
care  could  hare  known,  that  to  require  the 
api)ellee  to  move  from  her  place  while  the 
train  was  moTlng  would  probably  be  attend- 
ed with  danger  to  her.  If  the  servant  re- 
quired the  appellee  to  attempt  to  go  from 
one  coach  to  another  when,  under  tbe  dr- 
camstanceo,  he  knew,  or  ought  to  have 
known,  that  it  was  dangerons  to  appellee  to 
do  so,  this  was  negligence  upon  the  part  of 
appellant.  The  instruction  was  substantial- 
ly correct,  and  the  jury  could  not  have  been 
misled  as  to  its  duty  under  it 

[9]  Instruction  2  defined  the  measure  of 
damages  in  the  event  of  a  recovery  by  appel- 
lee. The  measure  prescribed  is  correct  un- 
der the  facts  proven  in  this  case,  but  appel- 
lant complains  that  the  instmctlon  did  not 
limit  tbe  Jury  in  its  finding  to  the  damages 
shown  by  the  evidence.  While  in  the  light 
of  the  other  instructions  given  we  would  not 
reverse  the  judgment  on  account  of  the  de- 
fect complained  of,  upon  another  trial  the 
instructi<m  should  be  so  written  as  to  free 
it  from  such  defect  Brenner  ft  Seller  v. 
Benner,  6  Ky.  Law  Bep.  512;  Long,  etc.,  v. 
Aldrldge's  Adm'r,  6  Ky.  Law  Rep.  180;  B. 
ft  O.  S.  W.  B.  B.  Oo.  V.  Sheridan,  101  S.  W. 
928,  81  Ky.  Law  Bep.  100. 

[111-12]  The  contention  is  made  that  the 
damages  allowed  are  excessive  and  superin- 
duced by  passion  and  prejudice  on  the  part 
of  the  Jury.  There  is  an  absence  of  proof 
of  any  loss  ot  time  by  appellee  on  account 
of  the  injury,  and  there  is  not  any  proof  of 
any  expense  incurred  for  the  cure  of  the  in- 
jury, and  no  diminution  of  the  power  to 
earn  money.  No  permanent  impairment  of 
the  power  to  earn  money  is  proven  or  at- 
tempted to  be  proven.  The  extent  of  the  in- 
Jury  seems  to  have  been  a  temporarily  pain- 
ful bruise  upon  the  arm  between  the  elbow 
and  the  shoulder  and  a  few  minor  scratches, 
which  the  photograph,  taken  four  or  five 
days  after  the  injury,  fails  to  show. 

There  is  no  evidence  which  would  entitle 
a  recovery  of  punitive  damages  In  this  case, 
and  the  measure  of  compensatory  damages 
for  a  personal  injury  where  death  does  not 
ensue  is  the  expense  of  the  cure,  loss  of 
time,  and  fair  compensation  for  physical  and 
mental  suffering  and  for  any  permanent  re- 
duction of  the  power  to  earn  money.  L.  & 
N.  R.  B.  Co.  V.  Hall,  115  Ky.  579,  74  S.  W. 
280;  Chesapeake  &  O.  R.  Co.  v.  Johnson, 
145  Ky.  485,  140  S.  W.  687 ;  Carson  v.  Shigle- 
ton,  66  S.  W.  821,  23  Ky.  Law  Rep.  1626 ;  0. 
P.  &  B.  Co.  v.  Kuhn,  86  BCy.  578,  6  S.  W.  441, 
9  Ky.  Law  Bep.  725,  9  Am.  St  Rep.  809; 
Parker  ▼.  Jenkins,  3  Bush  (66  Ky.)  587.  The 
court  in  the  Instant  case  correctly  confined 
the  recovery  to  compensatory  damages  for 
the  physical  and  mental  suffering  which  ap- 
pellee had  endured  and  which  it  was  reason- 
ably certain  she  would  suffer  in  the  future 
as  the  proximate  results  of  the  injury.    We 


are  constrained  to  the  conclnsicm  that  tba 
damages  allowed  are  grossly  excessive,  as 
they  strike  the  mind  at  first  blush  as  having  ' 
been  su];>ertnduoed  by  passion  or  prejudice. 

The  judgment  is  therefore  reversed,  and 
the  cause  remanded  for  proceedings  consist- 
ent with  this  opinion. 


COMMONWBALTH  v.  SOUTHB5RN 
PAO.  OO. 

(Court  of  Appeals  of   Kentucky.     March  22, 
1916.) 

1.  Taxation  «=»840— PsNALTixa  akd  Iirasa- 

XSI—lHABXUXr. 

Under  Ky.  St  S  4128,  authorizing  an  ap- 
peal within  30  days  after  the  final  adjournment 
of  the  county  board  of  sapervisors  from  an  as- 
sessment for  taxation  to  tbe  quarterly  court  a 
corporation  which  appealed  promptly  from  the 
assessment  for  five  successive  years,  after  which 
all  the  appeals  were  decided  at  the  same  time, 
granting  a  rednctimi  of  several  mUIion  dollars 
from  the  assessments,  is  not  liable,  on  prompt 
payment  after  the  decision  of  the  appeals,  for 
penalties  and  interest  accruing  prior  to  the  de- 
termination of  the  appeals. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  g  1656;  Dec.  Dig.  <g=840,l 

2.  TAXAnoir  «=>461— Tbrdbb  or  Taxes. 

Where  a  corporation  has  appealed  promptly 
from  assessments  for  taxation  to  the  quarterly 
conrt,  the  corporation  is  under  no  daty  of  ask- 
ing the  conrt  to  enter  an  order  permitting  pay- 
ment of  the  taxes  on  the  oonc^ed  valuation; 
the  commonwealth  being  the  moving  party  seek- 
ing relief. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {g  816*  817;   Dec.  Dig.  <3s>461.] 

3.  Taxation  «=>461— Tender  of  Taxes. 

Pending  appeals  by  a  corporation  from  as- 
sessment for  taxation,  the  corporation  could 
not  fender  the  taxes  on  the  conceded  valuation 
to  the  sheriff,  he  having  no  authority  to  receive 
them  until  the  property  had  been  duly  assessed. 
[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  gg  816,  817;    Dec.  Dig.  «=>461.] 

4.  Taxation  «=3538— Pathbhiv-Rkcovert  or 
Fatuents  Made. 

A  payment  of  taxes  upon  an  assessment  by 
the  board  of  supervisors  pending  an  appeal  to 
the  quarterly  court  would  be  a  voluntary  pay- 
ment, and  could  not  be  recovered  bade 

[EM.  Note.— For  other  cases,  see  Taxation, 
Cent  Wg.  gg  999,  1000;    Dec.  Dig.  <8=538.] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty ;  Chancery  Branch,  First  Division. 

Action  by  the  Commonwealth  against  the 
Southern  Pacific  Company.  From  a  Judg- 
ment for  defendant,  the  Commonwealth  ap- 
peals.   Affirmed. 

M,  J.  Holt  and  A.  Scott  Bullitt,  both  of 
Louisville,  for  the  Commonwealth.  J.  P. 
Hobson  &  Son,  of  Frankfort,  and  Humphrey, 
Mlddleton  &  Humphrey,  of  Louisville,  for  ap- 
pellee. 

TURNER,  J.  This  la  an  action  by  a  rev- 
enue agent  against  the  appellee  company,  to 
recover  interest  and  penalties  on  taxes  al- 
ready paid,  but  not  paid  on  or  before  the  1st 
of  December  of  the  years  in  which  they  were 
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due,  M  alleged.    Tbe  action  Is  based  upon 
section  4148,  Kentucky  Statntes,  wblcb  is  as 
'  follows: 

"All  state,  county,  and  district  taxes,  except 
as  otherwise  specially  proTided,  shall  be  due 
and  payable  on  and  after  the  first  day  of  March 
after  the  assessment,  and  all  taxpayers  whose 
taxes  are  not  paid  on  the  first  day  of  December 
after  the  same  are  due  shall  be  deemed  delin- 
quent, and  such  taxes  shall  bear  interest  at  tbe 
rate  of  six  per  cent,  per  annum  from  the  first 
day  (^  December  after  they  are  due  until  paid ; 
and  any  person  or  persons  failing  to  pay  their 
taxes  by  the  first  day  of  December  in  the  year 
following  the  assessment  for  such  taxes,  shall 
pay  a  penalty  of  six  per  centum  additional  on 
the  taxes  due  and  unpaid." 

Tbe  defense.  In  substance,  is  tbat  tbe  com- 
pany bad  no  opportunity  to  voluntarily  pay 
the  taxes  on  or  before  tbe  1st  of  December 
in  eacb  of  the  years  Involved,  for  the  rea- 
son tbat  tbe  county  board  of  supervisors  in 
eacb  of  the  years  named  arbitrarily  and 
without  right  assessed  property  which  was 
not  assessable,  and  placed  an  exorbitant  and 
unreasonable  valuation  upon  tbe  property 
which  was  assessable,  and  that  by  reason  of 
these  facts  tbe  company  appealed  from  tbe 
action  of  the  said  board  of  supervisors  to  the 
quarterly  court,  as  it  was  expressly  author- 
ized to  do  by  the  provisions  of  section  4128 
of  the  Kentucky  Statutes;  tbat  as  a  result 
of  said  appeal  the  assessment,  wh«t  finally 
made,  was,  for  the  whole  five  years  involved, 
reduced  approximately  40  per  cent,  below  the 
assessment  so  made  by  the  board  of  super- 
visors, and  tbat  even  this  assessment  was 
not  made  by  the  said  quarterly  court  until 
after  the  1st  of  X>ecember  in  tbe  last  year 
the  taxes  for  which  were  involved,  although 
the  company  In  each  of  the  years  promptly 
appealed  from  tbe  action  of  tbe  board  of 
supervisors  within  the  time  prescribed  by  the 
8tatnt&  The  Southern  Pacific  Company  is  a 
Kentucky  railroad  corporation,  although  it 
does  not  own  or  operate  any  railroad  in  this 
state,  nor  in  fact  own  any  property  therein 
other  than  some  ofilce  furniture  or  fixtures 
of  nominal  value.  It  does  own  and  operate, 
however,  a  line  of  steamships,  together  with 
some  pilot  boats  and  barges,  used  exclusively 
in  tbe  harbors  of  New  York,  New  Orleans, 
and  Galveston.  It  is  out  of  the  assessment 
of  tills  fioating  equipment  of  the  company 
for  taxation  in  this  state  that  this  litigation 
has  grown.  The  board  of  supervisors  assess- 
ed tbe  appellee  company  on  its  floating  equip- 
ment as  follows: 

For  tbe  year  1909 $10,000,000 

1910 12,000,000 

1911 15,000,000 

1912 15,000,000 

1913 15,000,000 

$67,000,000 

Promptly  after  each  such  assessment  by 
the  board  appellee  appealed  from  such  action 
to  tbe  quarterly  court,  and  that  court  in  De- 
cember, 191S,  acted  upon  eacdi  of  said  five 
appeals  at  the  same  time,  and  assessed  tbe 
property  mentioned  as.follova: 


1909  9  7,460,25101 

1910  7,135,687  38 

1911  7,363,42679 

1912  8,700.714  62 

1918  8,307,41184 

$38,967,472  54 
It  will  be  seen  that  the  aggregate  assess- 
ment by  the  board  for  the  five  years  involved 
was,  by  the  Judgment  of  the  quarterly  court, 
reduced  more  than  $28,000,000.  Within  a 
few  days  after  sudi  final  assessment  by  tbe 
quarterly  court  tbe  company  paid  five  years' 
taxes,  aggregating  $306,111.28,  but  there  was 
not  embraced  therein  any  interest  or  penalty 
as  provided  in  the  statute  quoted.  Section 
4128,  Kentucky  Statutes,  provides: 

"But  any  taxpayer  feeling  himself  aggrieved 
by  the  action  of  said  board  ot  supervisors,  may 
appeal  to  the  quarterly  court  within  thirty 
days  after  the  final  adj(>umment  of  said  board, 
by  filing  with  the  judge  of  said  court  a  certified 
copy,  under  the  hand  of  the  derk  of  said  board, 
of  the  action  of  said  board." 

Promptly  in  each  of  the  yean  from  1900 
to  1913  upon  the  assessment  by  the  board 
of  supervisors,  tbe  company  appealed  to  the 
quarterly  court  under  the  provisions  of  this 
statute.  Tbe  <iuarterly  court  holds  monthly 
sessions,  and  although  each  of  these  appeals, 
when  perfected,  was  promptly  docketed  in 
that  court,  its  records,  so  far  as  they  are 
produced  here,  fail  to  show  that  either  the 
commonwealth  or  the  company  took  any  ag- 
gressive actlcm  to  bring  any  of  these  appeals 
to  a  conclu8l(m  until  after  the  F^mary  tenn, 
1913,  of  the  quarterly  court,  tbat  being  about 
tbe  time  the  last  appeal  was  taken.  On  tbe 
contrary,  the  orders  of  tbe  quarterly  court 
show  that  in  each  instance  after  these  ap- 
IDeals  were  docketed  therein  they  were  aet 
at  rules  for  one,  and  sometimes  two,  of  the 
monthly  terms,  and  an  order  was  entered, 
directing  that  they  be  not  further  set  until 
ordered.  For  instance,  at  the  Blay  term, 
1909,  of  the  quarterly  court,  which  was  the 
second  term  It  bad  been  docketed  therein, 
the  1909  appeal  was  remanded,  and  directed 
not  to  be  set  until  ordered,  and  no  further 
order  was  made  therein  until  tbe  F^ruary 
term,  1913,  when  it  was  remanded  to  the 
March  rules.  After  tbe  first  four  appeals  had 
been  perfected  and  on  the  22d  of  July,  1912, 
an  agreed  order  was  entered  on  each  of  said 
four  appeals,  signed  by  the  county  attorney, 
directing  that  they  be  remanded  and  not  set 
untU  ordered,  and  no  order  was  thereafter 
made  in  any  of  them  until  the  February  term, 
1913,  and  this  order  of  July,  1912,  was  enter- 
ed more  than  eight  months  after  tbe  Supreme 
Court  of  the  United  States  had  decided  tbat 
the  ocean-going  craft  was  taxable  in  this 
8tat& 

The  record  utterly  ftiils  to  show  any  effort 
by  either  party  to  have  any  one  of  these  ap- 
peals prosecuted  to  a  final  determination 
until  after  the  February  term,  1913,  of  the 
quarterly  court  Tbe  only  explanation  of 
this  found  in  the  record  is  tbat  prior  to  the 
1st  of  September,  1908,  there  was  pending  in 
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the  Jefferson  county  ooort  a  proceeding  to 
assess  the  defendant  °  with  Its  ocean-going 
steamships,  and  In  that  proceeding  sach 
steamships  were  assessed  for  taxation  In  Jef- 
ferson county ;  that  there  was  an  appeal  from 
that  order  of  assessment  to  the  Jefferson 
chancery  court,  wherein  It  was  held  that 
none  of  the  said  steamships  or  floating  equip- 
ment of  the  company  were  assessable  In  this 
state.  An  appeal  was  prosecuted  by  the  com- 
monwealth from  the  judgment  of  the  Jeffer- 
son chancery  court  so  entered,  and  this  court, 
on  the  19th  of  Jane,  1900,  reversed  the  Judg- 
ment of  the  Jefferson  dbancery  court,  and 
held  that  the  taxable  situs  of  the  ships  en- 
gaged In  the  coastwise  trade  owned  by  ap- 
pellant was  In  Jefferson  county.  Thereafter, 
tn  March,  1910,  the  mandate  of  this  court  was 
so  modified  as  not  to  embrace  the  floating 
equipment  of  the  company,  such  as  pilots  and 
barges,  used  ezcluslyely  In  Its  harbor  opera- 
tions. Upon  a  writ  of  error  from  the  Su- 
preme C!ourt  of  the  United  States  the  opinion 
of  this  court  was  aflSrmed  in  that  court  on 
November  13,  1911.  222  U.  S.  63,  32  Sup. 
Ct  13,  66  L.  Ed.  96.  mironghout  that  litiga- 
tion it  was  earnestly  contended  that  no  part 
of  the  floating  equipment  of  the  Southern 
Pacific  Company  had  a  taxable  situs  in  this 
state,  and  the  pendency  dnrlng  these  years 
of  that  litigation  may,  partially  at  least,  ac- 
count for  the  Inactivity  of  the  parties  upon 
the  appeals  prosecuted  by  the  company  to  the 
Jefferson  quarterly  court. 

It  is  conceded  by  counsel  for  appellant 
that  neither  the  Interest  nor  penalty  on  taxes 
can  be  collected  in  the  absence  of  express 
statutory  authority,  and,  that  being  true,  the 
Interest  ImiKised  by  the  statute  quoted  par- 
takes of  the  nature  of  a  penalty,  and  there- 
fore. If  the  penalty  cannot  be  collected,  nei- 
ther can  the  Interest. 

Tvro  questions  are  presented  for  decision: 
First,  may  the  interest  and  penalties  pro- 
vided by  tiie  statute  for  failure  to  pay  taxes 
on  or  before  the  1st  of  December  be  exacted 
from  the  taxpayer  where  he  exercises  bis 
statutory  right  to  appeal  from  the  action  of 
the  board  of  supervisors  in  assessing  his 
property  if  his  appeal  so  taken  is  not  acted 
npon  by  the  quarterly  court  until  after  the 
1st  of  December  following,  the  time  which  the 
statute  fixes  for  the  l&terest  and  penalty  to 
attach?  Second,  is  It  Incumbent  upon  a  tax- 
payer taking  such  an  appeal  to  tender  any 
taxes,  the  amount  of  which  has  not  been  as- 
certained? 

[1]  The  first  proposition  resolves  itself  into 
the  question  whether  the  taxpayer  is  delin- 
quent untfl  he  has  had  an  opportunity  to 
voluntarily  pay  his  taxes,  and  which  liave 
previously  been  definitely  fixed  or  the  amount 
of  which  could  have  been  by  him,  approx- 
imately ascertained  before  the  penalty  at- 
taches. In  this  case,  as  we  have  seen,  the 
board  of  aoipervisors  assessed  the  property 
for  eadti.  year  many  million  dollars  in  excess 
of  Ita.trae  valoatloa  aa  finally  ascertained; 


and,  as  long  as  the  appeals  were  pending  In 
the  quarterly  court  it  was  impossible  for 
the  company  to  know  what  the  final  amount 
of  the  assessment  might  be,  and  it  would 
have  been  nothing  short  of  a  reckless  guess 
for  it  to  have  undertaken  to  approximately 
fix  the  amount  of  its  taxes  for  any  one  of  the 
years  Involved,  so  as  to  have  tendered  the 
same  before  the  interest  and  penalty  at- 
tached. 

We  have  been  referred  to  no  authority, 
nor  have  we  found  any,  bearing  directly  upon 
the  question  Involved  here,  although  there  are 
a  number  of  decisions  in  this  state  bearing 
upon  the  general  question  of  when  interest 
and  penalty  on  taxes  will  he  enforced  and^ 
when  they  wUl  not  be.  The  case  of  Gosnell ' 
V.  City  of  LoulsviUe,  104  Ky.  201,  46  S.  W. 
722,  20  Ky.  Law  Rep.  519,  was  a  street  appor- 
tionment warrant  case,  wherein  the  defense 
was  that  the  warrant  was  based  upon  erro- 
neous assessment;  a  reassessment  was  had 
which  materially  reduced  the  amount  of  the 
warrant,  and  the  circuit  court  gave  judgmoit 
for  such  reduced  amount,  but  allowed  in- 
terest thereon  from  the  day  of  the  original 
warrant.  This  court  in  holding  that  to  be 
erroneous,  said: 

"The  apportionment,  as  we  have  held,  was  er- 
roneous; and  until  corrected  by  the  courts  or 
the  council,  it  was  impossible  for  the  property 
holder  to  ascertain  for  what  amount  he  was 
liable.  It  is  manifest,  therefore,  that  it  was 
Inequitable  to  charge  the  property  holder  with 
interest  until  there  was  an  ascertained  liability 
against  him  or  his  property,  by  the  payment  of 
which  the  lien  could  be  discharged.  In  Conner 
V.  Clark,  15  Ky.  Law  Bep.  126,  it  was  held 
that  parties  ought  not  to  be  held  liable  for  inter- 
est ontil  the  amoont  they  owe  is  ascertained 
with  certainty ;  and  in  that  case,  as  the  amount 
wbidi  the  appellants  should  pay  was  not  ascer- 
tained nntil  the  jnd^ent  rendered,  it  was  not 
error  to  refuse  to  adjudge  interest  against  them. 
•  •  *  In  this  view  we  concur.  Neither  in- 
terest nor  costs  should  have  been  allowed 
against  the  property  bolder,  except  from  the 
time  the  amount  he  was  required  to  pay  was  so 
fixed  that  he  could  discharge  it" 

The  rule  laid  down  In  that  case  has  since 
been  followed  and  approved  in  two  other 
street  assessment  cases,  to  wit,  Jackson's 
Adm'r  v.  McHargue,  118  S.  W.  944,  and  City 
of  Louisville  V.  Selvage,  66  S.  W.  376,  70 
8.  W.  276,  26  Ky.  Law  Rep.  479. 

In  the  case  of  United  States  Trust  Com- 
pany V.  New  Mexico,  183  U.  S.  535,  22  Sup. 
Ct  172,  46  L.  Ed.  315,  involving  the  claims 
of  a  territory  for  taxes  against  a  railroad, 
the  lower  court  found  the  assessment  of  tax- 
es to  be  Incorrect,  and  corrected  it,  and  gave 
Judgment  for  the  taxes  on  the  assessment  as 
corrected,  and  allowed  Interest  only  from 
the  day  of  the  corrected  assessment.  The 
Supreme  Court  of  the  United  States,  in  pass- 
ing upon  the  ruling  of  the  lower  court  as  to 
the  allowance  of  Interest  only  from  the  day 
of  the  corrected  assessment,  said: 

"The  owners  of  the  road  were  therefore  jus- 
tified in  contesting  their  liability  to  such  assess- 
ment and  taxation  in  gross,  and  until  there  was 
an  identification  of  the  property  subject  to  tax- 
ation, and  a  determination  of  the  amount  of 
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taxes  due,  It  would  be  ineqoitable  to  charge  pen- 
alties for  nonpayment.  Lake  Shore  Sc  Michi^n 
Southern  Railway  Co.  v.  People,  46  Mich.  193, 
211  [9  N.  W.  249];  County  of  Redwood  v. 
Winona  ft  St.  Peter  Land  Co.,  40  Minn.  512, 
522  [41  N.  W.  465,  42  N.  W.  473]." 

And  In  the  same  case  the  conrt  pointed  ont 
the  distinction  between  an  action  brought  by 
a  property  holder  to  restrain  the  collection  of 
taxes,  where  it  would  be  Incumbent  upon  him 
to  pay  or  tender  the  amount  conceded  to  be 
due,  and  one  in  which  the  authorities  were 
the  moving  party,  seeking  to  collect  taxes. 

In  the  case  of  State  v.  Galyeeton,  eta. 
Railway  Co.,  100  Tex.  163,  97  S.  W.  71,  the 
state  was  seeking  to  recover  certain  taxes 
due  the  state  and  the  penalties  tliereon  for 
nonpayment.  The  trial  court  reduced  the 
assessment  and  rendered  Judgment  for  the 
taxes  under  the  reduced  assessment,  but 
refused  iwnaltles.  The  Supreme  Court  of 
Texas,  in  affirming  this  Judgment,  said: 

"The  state  was  claiming  against  the  railroad 
companies,  more  than  twice  the  amount  due  to  it 
under  the  law.  If  the  railroad  companies  had 
paid  the  full  amount  demanded,  they  could  not 
have  recovered  back  by  suit  against  the  state 
that  which  was  unlawfully  collected ;  the  only 
remedy  the  corporations  had  was  to  await  the 
action  of  the  state,  and  secure  from  the  courts 
a  proper  construction  of  the  law.  The  treasur- 
er of  the  state  was  not  authorized  to  receive 
less  than  the  sum  assessed  by  the  comptroller. 
Hence  the  railroads  could  not  pay  the  sum  ac- 
tually due,  and  a  tender  of  what  the  treasurer 
could  not  accept  would  have  been  useless.  The 
state,  being  in  the  wrong,  cannot  recover  pen- 
alties which  depended  upon  a  failure  of  the  cor- 
porations to  perform  a  duty  enjoined  by  law." 

In  State  v.  Certain  Lands  in  Redwood 
County,  40  Minn.  612,  42  N.  W.  473,  certain 
lands  had  been  omitted  from  taxation,  and 
steps  were  taken  to  assess  the  same.  After 
the  assessment  the  state  brought  the  action 
to  collect  the  taxes  and  recover  penalties 
and  interest.  The  assessment  was  shown  to 
be  excessive,  and  was  reduced,  and  the  court 
declined  to  allow  either  interest  or  penalty, 
and  the  Supreme  Court  of  that  state,  in  ap- 
proving that  action,  said: 

"A  penalty  for  the  nonpayment  of  a  tax  can- 
not be  imposed  until  the  person  has  an  oppor- 
tunity to  pay  it,  and  fails  to  do  so.  Wliat  we 
have  heretofore  said  regarding  'interest'  is  equal- 
ly applicaWe  to  penalties.  Now,  as  the  whole  tax 
extended  against  a  tract  of  land  is  an  entiret^r, 
the  owner  cannot  pay  a  part  of  it  without  pay- 
ing the  whole ;  and,  if  a  part  of  it  is  illegal,  and 
he  pays  the  whole,  ordinarily  it  would  be  a  vol- 
untary payment,  and  he  coul4  not  recover  back 
the  iUegal  part.  Hence  in  such  cose  liis  only 
remedy  is  to  wait  until  proceedings  are  com- 
menced to  enforce  judgment  against  his  land, 
and  then  defend  against  the  illegal  part  of  the 
tax,  and  until  it  is  deducted  by  the  judgment  of 
the  court,  he  has  had  no  opportunity  to  pay  the 
valid  part  of  the  tax,  and  consequently  has  been 
guilty  of  no  default.  Therefore,  whether  it  be  a 
case  of  a  'current'  tax  or  an  'omitted'  tax,  if  the 
party  succeeds  in  his  defense  as  to  part  of  it  as 
illegal,  all  the  penalties  on  the  whole  tax  previ- 
ously imposed  for  its  nonpayment  were  unau- 
thorized, and  cannot  be  included  in  the  judgment. 
This  is  precisely  fhe  present  case.  That  part  of 
the  tax  assessed  and  extended  against  the  lands 
in  1886  as  'back  interest'  was,  as  we  have  already 
decided,  unauthorized  and  illegal.  To  that  ex- 
tent appellant  had  a  valid  defense  to  the  tax. 


which  it  had  a  right  to  Interpose,  and  fai  whlcb 
it  was  entitled  to  su<!ceed.  Until  the  correct 
amount  of  the  taxes  had  been  determined  bj 
excluding  this  illegal  addition,  it  had  not  been 
in  default,  and  no  penalties  could  be  legally 
imposed." 

There  is  another  class  of  cases,  however, 
in  this  state  wherein  it  had  been  held  Uutt 
where  the  assessment  was  originally  made 
on  the  wrong  basis  or  because  of  erroneous 
calculations,  although  the  correct  amount 
was  susceptible  of  exact  ascertainment  under 
the  original  assessment,  that  interest  will  be 
allowed  from  the  day  of  the  original  assess- 
ment, notwithstanding  the  corrected  assess- 
ment. Such  are  the  cases  of  Owensboro 
Waterworks  Co.  v.  Owensboro,  74  S.  W.  685, 
24  Kj.  Law  Rep.  253,  and  an  extended  ophi- 
lon,  75  S.  W.  288,  251  Ky.  Law  Rep.  434; 
City  of  Louisville  v.  Louisville  Ry.  Co.,  118 
Ky.  534,  81  S.  W.  701,  26  Ky.  Law  Rep.  378; 
Id.,  118  Ky.  534,  84  S.  W.  535,  27  Ky.  Law 
Rep.  141.  In  the  latter  case  the  court,  in 
distinguishing  that  class  of  cases  from  the 
line  of  cases  we  have  been  referring  to,  said: 

"His  ruling  appears  to  be  based  on  the  line 
of  authorities  holding  in  cases  of  liens  fcnr  street 
improvements  that  no  interest  mns  against 
the  taxpayer  until  a  correct  apportionment  is 
made.  These  cases  are  not  in  point,  for  there 
the  taxpayer  cannot  know  what  he  is  to  pay  nn- 
til  the  ooat  of  the  improvement  is  apportioned  to 
the  property  liable  therefor.  But  here  the  tax- 
payer could  have  learned  exactly  what  his  taxes 
were  from  the  records  made  by  the  board  of 
valuation  and  assessment." 

The  distinction  therein  pointed  ont  seems 
to  apply  with  equal  force  to  this  case.  Here 
the  taxpayer  did  not  know  what  he  had  to 
pay  until  the  final  assessment  was  made 
by  the  quarterly  court.  The  statute  provides 
the  board,  in  counties  having  cities  of  the 
first  class,  shall  meet  the  first  Monday  in 
January  and  remain  In  session  not  exceeding 
20  days  at  its  first  session  and  not  exceeding 
10  days  at  a  second  session,  so  that  in  the 
ordinary  coarse  of  things  it  must  finally  ad- 
journ not  later  than  the  middle  of  February, 
and  the  appeal  is  required  to  be  taken  from 
the  actlcoi  of  the  board  within  30  days  after 
the  final  adjonrnment  From  this  it  will  be 
seen  that  the  appeal  will  ordinarily  be  taken 
not  later  then  the  middle  of  March,  or  8Vi 
months  before  the  penalties  and  taxes  fixed 
by  the  statnte  quoted  became  effective.  It  is 
apparent  from  this  that  the  lawmakers  con- 
templated that  there  would  be  plenty  of  time, 
in  any  ordinary  case,  for  the  quarterly  conrt 
to  act  before  the  penalties  and  Interest  be- 
came effective,  and  yet  no  time  was  prescrib- 
ed within  which  the  court  must  act  on  the  ap- 
I>eal.  If  under  these  conditions  the  agency 
selected  by  the  state  to  finally  assess  the 
property  fails  to  assess  it  before  the  time 
fixed  for  the  Interest  and  p«ialties  to  at- 
tach, will  this  failure  be  allowed  to  operate 
so  as  to  poialize  the  taxpayer?  So  far  as 
this  record  shows,  the  appellee  is  not  respon- 
sible for  this  delay;  it  only  exerdsed  a  right 
expressly  granted  by  the  statute.  The  com- 
monwealth was  the  moving  party,  and  it 
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would  seem  to  be  Its  duty  to  nrge  snch  pvo- 
ceedlngs  to  a  speedy  determination,  and  if 
it  falls  to  do  BO  before  the  Intereet  and  penal- 
ties attach,  it  would  be  inequitable  and  un- 
just to  enforce  their  collection. 

At  any  rate,  the  state  agency  cbaiged  with 
the  duty  of  finally  assessinK  this  property  on 
the  appeal  failed  to  discharge  that  duty,  for 
some  reason  not  entirely  apparent  from  this 
record,  before  the  time  fixed  for  the  Interest 
and  penalties  to  attadi,  and  that  failure 
should  not  be  permitted  to  operate  so  as  to 
penalize  a  taxpayer  for  not  paying  bis  taxes 
before  his  property  has  been  finally  assessed, 
and  before  he  could  possibly  know  their 
amount  To  do  so  would  be  to  penalize  a  tax- 
payer ior  exercising  the  right  of  appeal 
which  the  statute  expressly  gives  him.  Clear- 
ly it  could  not  have  been  the  legislative  pur- 
pose to  enact  from  a  taxpayer  a  penalty  for 
failure  to  pay  his  taxes  when  the  agency 
selected  by  the  state  for  that  purpose  has 
not  assessed  his  property  in  time  for  him 
to  have  voluntarily  paid  the  tax  in  time  to 
escape  the  penalty.  To  so  interpret  the 
statute  would  be  to  ocmvict  the  General  As- 
sembly of  a  deliberate  purpose  to  do  a  pal- 
pable wrong  to  the  taxpayers,  and  this  we  do 
not  believe  and  are  not  authorized  to  Infer. 
It  f<AIows  from  what  we  have  said  that  the 
statute  could  not  have  Intended  that  the  In- 
terest and  penalties  should  be  exacted  whoi 
the  taxpayer  has  had  no  opportunity  to 
voluntarily  pay  his  taxes  before  they  ordi- 
narily attach  under  its  terms. 

Before  the  board  of  supervisors  the  com- 
pany  filed  each  year  a  statement  giving  what 
it  conceived  to  be  the  assessable  value  of 
the  floating  equipment  to  the  company,  but 
contending  all  along  that  the  taxable  situs 
was  not  in  Jefferson  county,  and  it  is  now 
strenuously  Insisted  that,  after  taking  the 
various  appeals  to  the  quarterly  court,  it 
was  obligatory  upon  the  part  ot  the  com- 
pany to  at  least  tender  the  taxes  pending 
the  appeals  to  the  quarterly  court  on  the  con- 
ceded valuation  of  the  pn^>erty. 

[2]  It  is  argued  that  it  was  the  duty  of 
the  company  to  have  asked  the  quarterly 
court  to  have  entered  some  sort  of  an  order, 
permitting  it  to  pay  the  taxes  on  the  con- 
ceded valuatlwi,  but  this  argument  Is  baaed 
upon  two  erroneous  ideas:  (1)  Even  if  it 
was  within  the  power  of  the  quarterly  court 
to  have  entered  any  such  order  at  the  In- 
stance of  either  par^,  the  argument  Ignores 
the  fact  that  the  commonwealth,  and  not  the 
company,  was  the  moving  party  In  this  pro- 
ceeding, and  that  the  commonwealth,  and  not 
the  company,  was  seeking  to  have  this  prop- 
erty assessed;  and.  If  any  such  duty  restM 
upon  either  party,  certainly  it  was  upon  the 
commonwealth  to  take  such  steps  as  would 
facilitate  the  prompt  collection  upon  the  con- 
ceded valuation.  It  is  true  the  company  had 
praaecnted  the  appeals  to  the  quarterly  court, 
tat  that  did  not  change  the  relations  of  the 
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parties  In  the  prooeeding;  Che  oommonwealth 
was  stUl  the  moving  party,  the  party  seeking 
the  reUef. 

This  argument  seems  to  assume,  furtlier, 
that  the  quarterly  court  occupied  the  posi- 
tion of  a  chancellor  who  was  being  appUed  to 
by  a  taxpayer  to  Issue  an  injunction  pre- 
venting the  collection  of  excessive  taxes.  Un- 
doubtedly it  is  not  only  within  the  power  of 
a  chancellor,  but  it  Is  his  duty,  when  being 
BO  applied  to^  to  put  the  applicant  upon  such 
terms  as  will  not  delay  the  prompt  collec- 
tion of  taxes  whidi  he  concedes  to  be  due; 
but  the  quarterly  court  occupied  a  very  dif- 
ferent attitude.  It  was  only  a  state  agency, 
acting  in  a  ministerial  capacity  in  the  assess- 
ment of  property  under  otur  assessment  and 
taxation  statute.  It  had  no  power  to  enter 
any  Judgment  for  taxes.  It  had  no  authority 
to  put  the  company  upon  any  sort  of  terms 
before  It  would  bear  its  appeaL  Its  s<fle 
power  is,  under  the  statute,  to  determine 
whether  the  property  is  or  not  assessable, 
and,  if  so,  what  is  its  assessable  value. 

The  statute  requires  no  tender,  and  puts 
no  condltl(«  whatever  upon  the  right  of  ap- 
peal; and,  while  it  Is  apparent  that  it  was 
contemplated  by  the  statute  that  an  appeal 
would,  under  ordinary  drcumstanoes,  be  dis- 
posed of  in  time  for  the  taxpayer  to  pay  his 
taxes  without  incurring  the  Interest  and  pen- 
alties, yet  there  Is  no  provision  fixing  the 
time  within  which  the  quarterly  court  shall 
dispose  of  such  an  appeal;  and,  if  that  agen- 
cy so  selected  by  the  state  fails  to  dispose  of 
such  an  appeal  and  make  the  final  assess- 
ment so  that  the  taxpayer  would  have  an 
opportunity  to  escape  such  penalty  and  in- 
terest, manifestly  the  taxpayer  should  not 
be  penalized  because  of  such  failure,  and 
should  not  be  expected  to  make  a  tender 
of  an  amount  which  has  not  been  ascertained, 
and  which  necessarily  is  indefinite  and  un- 
certain. 

[3]  The  suggestion  that  the  taxes  on  the 
oonoeded  valuation  might  have  been  tendered 
to  the  sheriff  is  unteuableu  The  assessment 
was  not  final,  and  the  sheriff  conld  have  had 
in  his  bands  no  tax  bill  which  would  have 
authorized  him  to  receive  the  amount  tender- 
ed; and,  if  he  had  received  any  such  amount, 
the  sureties  on  bis  official  bond  would  not 
have  been  liable  therefor,  for  the  good  and 
suflldent  reason  that  he  would  have  been  re- 
ceiving money  for  taxes  on  property  which 
had  never  been  assessed. 

[4]  And  if  the  company  had  paid  the  full 
amount  of  the  taxes  up<m  the  preliminary 
assessment  made  by  the  board,  it  would  have 
been  a  voluntary  payment,  and  the  excess 
could  not  have  been  recovered  back  of  it 
Bosworth,  Auditor,  v.  Metropolitan  LJfe  Ins. 
Co.,   162  Ky.  344,  172  S.  W.  661. 

It  is  apparent  from  the  whole  record  that 
the  delay  in  the  quarterly  court  was  either 
because  of  the  failure  of  the  commonwealth 
to  push  to  a  speedy  determination  a  proceed- 
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Ing  wblch  it  had  Instituted  to  assess  tbis 
property,  or  because  of  the  mutual  acquies- 
cence in  sucb  delay  by  all  parties. 
Judgment  affirmed. 


R0GE3RS  V.  BEAM'S  EX'R. 

(Court  of  Appeals  of  Kentucky.    March  21, 
1916.) 

1.  MoRTOAOKs  «=»693  —  Sale  of  Equitt  or 
Eedbmption— Statutes. 

Under  Ky.  St.  §  2364,  providing  that  if  real 
estate  sold  upon  a  foreclosure  jndgment  does  not 
bring  two-tbii-ds  of  its  valuation,  the  owner  may 
redeem  within  one  year  from  the  sale,  on  pay- 
ment of  the  purchase  money,  etc.,  and  section 
2365,  providing  that  if  the  judgment  is  not  sat- 
isfied by  the  sale,  the  right  of  redemption  may 
be  sold  in  satisfaction  of  the  residue  of  such 
judgment,  and  shall  also  be  liable  to  sale  under 
execution,  subject  to  redemption  from  both  pur- 
chasers within  a  year,  the  mortgagor,  on  the 
sale  of  the  mortgaged  property  for  less  than  two- 
thirds  of  its  appraised  value  and  for  less  than 
the  amount  of  the  judgment  debt,  before  an  exe- 
cution issues  for  the  balance  due  on  the  judg- 
ment, or  before  an  order  in  the  case  is  made  di- 
recting its  sale,  may  sell  his  equity  of  redemp- 
tion, and  thereby  defeat  the  mortgagee's  right 
to  subject  the  equity  of  redemption  to  the  bal- 
ance due  on  his  mortgage  debt,  since  the  mort- 
gagee's sale  extinguished  his  lien,  and,  thereafter 
he  had  only  ttie  right  of  any  other  judgment 
creditor  to  have  the  equity  sold  to  satisfy  the 
unpaid  part  of  his  judgment. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Dec.  Dig.  i®=>593.] 

2.  MoBTOAGES  ®=»561,  662— Sale— Dehcien- 
CY— Sale  or  E<}tjitt  of  Redemption. 

In  such  case  the  mortgagee  might  file  a  sup- 
plementary petition,  asking  a  sale  under  a  de- 
cree of  the  court,  or  might  issue  an  execution  for 
the  balance  due  on  his  judgment  and  have  the 
equity  sold  under  the  execution. 

[EJd.  Note. — For  other  cases,  see  Mortgages, 
Cent.  Dig.  fg  1609-1621;  Dec.  Dig.  <8=s»561, 
562.] 

Ai)peal  from  Circuit  Court,  Kenton  Coun- 
ty, Criminal,  Common  Law  and  Equity  Divi- 
sion. 

Action  by  Hines  Beam  against  John  W. 
Beam,  in  which  there  was  a  Judgment  of  for»- 
closure  of  a  mortgage,  and  a  sale  of  the  prop- 
erty to  O.  M.  Rogers.  Plaintiff  having  died, 
his  executor  appeared  and  movBd  for  an  or- 
der of  sale  of  the  equity  of  redemption  to 
satisfy  the  balance  due,  and  from  the  order 
thereon  said  Rogers  ai^eals.    Reversed. 

O.  M.  Rogers  and  R,  G.  Williams,  both  of 
Covington,  for  appellant.  Mackoy  &  Mackoy 
and  W.  H.  Mackoy,  all  of  Cincinnati,  Ohio, 
for  appellee. 

CARROLL,  J.  In  190S  John  W.  Beam  ex- 
ecuted his  note  to  Hines  Beam,  and  to  secure 
its  payment  executed  to  Hines  Beam  a  mort- 
gage on  some  real  property  in  Kenton  coun- 
ty. Hines  Beam  brought  suit  to  have  judg- 
ment for  the  amount  of  the  note  and  to  en- 
force his  mortgage  lien ;  and  on  January  12, 
1914,  there  tieing  no  defense,  a  personal  judg- 
ment was  taken  against  John  W.  Beam  for 


tile  amount  of  tlie  note,  and  an  order  entered 
directing  a  sale  of  the  mortgaged  pr<H>erty. 
On  February  8,  1014,  the  whole  of  the  prop- 
erty coTered  by  the  mortgage  was  soid  by  the 
commissioner  of  the  court,  for  less  than  two- 
thirds  of  Its  appraised  value,  to  the  appellant 
Rogers.  On  February  23,  1914,  the  report  of 
sale  WHS  conflnned,  and  a  deed  ordered  to  be 
made  to  the  purchaser.  In  July,  1914,  John 
W.  Beam  executed  a  deed  to  Rogers,  convey- 
ing to  him,  in  consideration  of  fZ5,  all  Ms 
right,  tlUe,  and  interest  in  the  mortgaged 
property,  and  on  the  same  day  an  order  was 
entered  In  the  case,  setting  out  tliat: 

"John  W.  Beam,  having  sold  and  conveyed  to 
the  purchaser,  Rogers,  liis  equi^  of  redemp- 
tion in  and  to  the  property  sodd  herein,  hereby 
consents  that  said  property  may  be  deeded  to 
the  said  Rogers  upon  the  payment  ot  purchase 
price  and  interest. 

In  December,  1914,  Hines  Beam  having 
died,  his  executor  came  Into  the  case  and 
moved  the  court  to  set  aside  so  nrach  of  the 
order  made  In  Febmaiy,  1914,  as  directed  a 
deed  made  to  O.  M.  Rogers,  and  asked  the 
court  to  order  a  sale  of  the  equity  of  redemp- 
tion In  the  mortgaged  pr(^>erty,  so  that  it 
might  be  sold  in  satisfaction  of  the  balance 
due  on  the  mortgage  debt.  In  opposHicHi  to 
this  motion  Rogers  filed  a  pleading.  In  whldi 
he  set  up  his  pnrcliase  from  John  W.  Beam 
of  his  right  of  redemptlcm  and,  dalmlng  that 
his  purchase  of  the  right  of  redemption,  in 
connection  with  his  purchase  at  the  judicial 
sale,  invested  him  with  the  title  to  the  whole 
of  the  mortgaged  property,  asked  that  the 
motion  made  by  the  executor  of  Hines  Beam 
for  a  sale  of  the  equity  of  redemption  be  de- 
nied. The  court,  however,  overruled  tliis  ob- 
jection and  ordered  a  sale  of  the  equity  of 
redemption  to  satisfy  the  balance  due  on  the 
Judgment  of  Hines  Beam,  and  from  tlie  Judg- 
ment ordering  a  sale  Rogers  prosecutes  this 
appeal. 

[1, 2]  The  question,  therefore,  is  this: 
Where  real  property  is  sold  for  less  than  two- 
thirds  of  its  appraised  value,  and  for  less 
than  the  amount  of  the  judgment  debt,  which 
is  secured  by  a  lien  on  the  land,  can  the  judg- 
ment d^endant,  before  an  execution  Issued 
for  the  balance  due  on  the  Judgment,  creates 
a  lien  oa  the  equity  of  redemption,  or,  before 
an  order  In  the  case  is  made  directing  its 
sale,  sell  his  equity  of  redemptlcm,  and  tlieie- 
by  defeat  the  right  of  the  judgment  creditor 
with  a  lien  to  subject  the  equity  of  redemp- 
tion to  the  balance  due  on  Ids  mortgage  debt? 
Section  2364  of  the  statute  provides: 

"If  the  real  estate  which  may  be  sold  in  pai^ 
suance  of  such  judgment  or  order  does  not  brinx 
two-thirds  of  such  valuation,  the  defendant  and 
his  representatives  shall  have  the  right  to  re- 
deem the  same  within  a  year  ftom  the  day  of 
sale,  by  paying  the  purchaser  or  his  representa- 
tives the  original  purchase  money,  and  ten  per 
centum  per  annum  interest  thereon." 

And  section  2365  reads: 

"If  the  judgment  in  pursuance  of  which  saeh 
sale  is  made  be  not  satisfied  by  such  sale,  the 
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rieht  of  Kdemption  kendn  provided  for  may  be 
sold  in  MitiafactioD  of  th«  residue  of  sach  judic- 
ment ;  and  the  said  ri^ht  of  redemption  shall  al- 
so be  liable  to  sale  under  execution.  The  land 
shall  in  such  case  be  subject  to  redemption  from 
both  purchasers  until  the  end  of  a  year  from  the 
first  sale.  The  purchaser  of  the  right  of  redemp- 
tion may,  before  the  end  of  a  year  from  the  first 
sale,  pay  the  prior  purdiaser  his  purchase  mon- 
ey and  interest  as  herein  provided  for,  and  in 
that  event  be  entitled  to  the  land  unless  redeem- 
ed by  the  defendants.  A  sale  made  in  pursuance 
of  any  such  judgment  or  order  shall  be  reported 
to  the  court  by  the'  commissioner  or  officer  who 
made  the  same,  and  the  report  shall  state  at 
what  sum  the  property  sold  was  appraised.  If 
the  report  is  not  excepted  to,  the  sale  may  be 
confirmed,  but  if  the  land  is  redeemed,  as  pro- 
vided in  this  article,  the  confirmation  shall  there- 
after be  null  and  void." 

Am  the  statute  expressly  provides  tbat  the 
Judgment  debtor's  right  of  redemption  may  be 
sold  In  satisfaction  of  the  balance  due  on  a 
Judgment  ordering  the  sale  of  the  property 
when  It  does  not  bring  enough  at  the  sale  to 
satisfy  the  Judgment,  there  can  be,  of  course, 
no  question  made  as  to  the  right  of  the  Judg- 
ment creditor  to  have  a  sale  of  the  equity  of 
redemption  for  the  purpose  of  satisfying  the 
balance  <rf  his  Judgment  unpaid.  But  when 
the  land  is  sold  to  satisfy  a  mortgage  or  oth- 
er Hen,  thfe  lien  is  exhausted  by  the  sale,  and 
the  Uenholder  has  no  Ilea  by  virtue  of  Us 
mortgage  or  other  security  on  the  equity  of  re- 
demption. He  may  sell  it  to  satisfy  the  n- 
malnder  due  on  his  Judgment,  but  the  right  to 
have  this  sale  grows  out  of  the  fact  that  he  has 
an  unsatisfied  Judgment,  and  the  fact  that  he 
had  a  lien  on  the  land  does  not  enter  Into  the 
question  at  alL  So  that,  when  Hlnes  Beam 
bad  this  land  sold  for  the  purpose  of  paying 
his  mortgage  debt,  his  lien  was  extinguished 
by  the  sale  under  the  decree  when  It  was  con- 
firmed. Thereafter  he  had  no  lien.  He  only 
bad  the  right  of  any  other  Judgment  credi- 
tor to  have  the  equity  of  redemption  sold  to 
satisfy  the  uupald  part  of  bis  Judgment 
This  he  could  have  done  by  filing  a  supple- 
mentary petition  In  the  case,  asking  a  sale 
under  decree  of  court,  or  he  could  have  Issued 
an  execution  for  the  balance  due  on  his  Judg- 
ment and  had  It  sold  under  the  execution. 
But  bis  right  to  a  sale  of  the  equity  of  re- 
demption under  either  of  these  courses  was 
subject  to  be  defeated  by  a  sale  of  the  equity 
of  redemption  by  the  Judgment  debtor  before 
a  lien  was  created  on  It  by  the  execution,  or 
before  It  was  ordered  to  be  sold  under  the 
Judgment  on  the  supplementary  petition. 
When  the  first  sale  was  made  and  confirmed, 
the  equity  of  redemption  was  free  from  the 
lien  of  the  mortgage  and  the  judgment  debtor 
had  the  same  right  to  sell  it  that  he  has  to 
sell  any  other  property  not  incumbered  by  a 
lien.  If  the  creditor  with  an  execution  or 
an  order  of  court  wants  to  make  the  property 
covered  by  his  lien  bring  its  value  or  the 
amount  of  his  debt,  he  can  do  so  at  the  sale, 
but  if  he  does  not  choose  to  do  this  and  lets 
the  property  sell  for  less  than  two-thirds  of 


its  appraised  value,  his  Uen,  whether  it  be  by 
virtue  of  an  execution  or  mortgage  or  other 
contract,  is  exhausted,  and  the  debtor  can  do 
what  he  likes  with  his  equity  of  redemption 
before  another  execution  lien  Is  created  or  an 
order  Is  made  directing  Its  sale.  These  views 
are  fully  supported  by  MaMbben  v.  Amdt, 
88  Ky.  180,  10  S.  W.  642,  10  Ky.  Iaw  Rep. 
847 ;  Mori  v.  Howard,  143  Ky.  480,  136  S.  W. 
904 ;  Crittenden  v.  Beck,  10  S.  W.  806,  10  Ky. 
Law  Rep.  823 ;  Ogle  v.  Koerner,  140  IlL  170, 
29  N.  £.  563;  Jones  on  Mortgages  (6th  Ed.) 
vol.  2,  {  lOfilc. 

Wherefore  the  Judgment  appealed  from  Is 
reversed,  with  directions  to  the  lower  court 
to  deny  Beam's  executor  the  relief  sought 


MADDEN  V.  MADDBN. 

(Court  of  Appeals  of  Kentucky.     March  24, 
1916.) 

1.  Appkai,  and  Ebbob  «=3l54(l)— DisiassAr. 
— WArv«B  of  Rioht  to  Appkai.. 

Where  the  appellant  pending  appeal  plead- 
ed as  a  defense  in  another  action  between  the 
same  parties  the  judgment  appealed  from,  and 
thereby  obtained  the  allowance  of  a  set-off  in 
that  action,  he  waived  his  right  to  appeal  in 
the  first  action,  and  on  the  motion  of  the  appel- 
lee the  appeal  would  be  dismissed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  957,  958,  961,  WS2;  Dec. 
Dig.  «=»154(l).r 

2.  Appeal  and  Ebbob  «=9l58(l)— Rioht  to 

APPEAIr- PaTMENT    OF    JUDQlOtHT— EFFECT. 

Where  judgment  is  rendered  against  a  par- 
ty for  money,  oe  may  pay  the  judgment  and 
still  prosecute  the  appeal;  payment  in  such 
case  being  in  lieu  of  bis  right  to  supersede  the 
judgment  as  provided  by  Civ.  Code  Prac.  i 
747,  since  by  paying  the  judgment  he  obtains 
no  new  rights  nor  does  he  prejudice  the  rights 
of  others. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  073,  977;  Dec.  Dig.  «=» 
168(1).] 

Appeal  fr<sn  Circuit  Court,  Harlan 
(3ounty. 

Action  by  Isaac  Madden  against  Elkanah 
Madden.  From  a  Judgment  adverse  to  plain- 
tiff, he  appeals,  and  defendant  moves  to 
dismiss  the  appeal.    Appeal  dismissed. 

W.  F.  Hall,  of  Harlan,  for  appellant  H. 
C.  Clay,  of  London,  and  Clay  &  Carter,  of 
Harlan,   for  appellee. 

THOMAS,  J.  The  father  of  appellant  and 
appellee  died  Intestate  the  owner  of  a  tract 
of  land  In  Harlan  county.  This  suit  was  filed 
by  appellant  against  appellee  and  other  heirs 
of  their  father  seeking  to  confirm  an  oral 
division  of  the  land  which  it  is  alleged  the 
father  made  to  his  children  in  his  lifetime. 
Many  Issues  were  made  by  the  various  plead- 
ings filed  in  the  cause,  and  many  parties 
were  brought  into  the  suit  by  these  pleadings 
who  were  not  made  such  by  the  original  pe- 
tition. A  portion  of  the  land  sought  to  be 
divided  was  claimed  by  one  of  the  defend- 
ants, Elizabeth  Madden,  under  a  deed  which 
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she  obtained  from  her  brotber  appellant, 
Isaac  Madden,  on  January  8,  1909.  Anotber 
portion  of  tbe  land  was  claimed  by  appellant, 
Isaac  Madden,  tbrough  deeds  executed  to 
bim  by  Bllzabetb  Madden,  one  of  date  April 
19,  1902,  and  tbe  other  November  19,  1898. 
In  tbls  proceeding,  Isaac  Madden  and  bis 
Bister  Elizabeth  by  appropriate  pleading 
sought  to  bare  these  tracts  of  land  adjudg- 
ed respectlTely  to  them  and  excluded  from 
any  judgment  of  division  which  might  be 
rendered  in  this  suit  By  tbe  judgment  ap- 
pealed from  these  contentions  were  eacb  de- 
nied because  of  a  finding  by  the  chancellor 
that  the  deeds  through  which  each  of  tbe 
grantees  claimed  these  two  portions  of  land 
were  void  and  conveyed  no  title  to  tbe  lands 
therein  described.  The  judgment  ftartbw- 
more  granted  tbe  relief  of  appellee  which  he 
sought  by  the  suit,  in  that  it  adjudged  to  him 
the  land  which  he  claims  was  orally  given 
him  by  his  father.  All  of  the  defendants  be- 
low except  appellant  accepted  the  judgment ; 
but  he,  being  dissatisfied  with  the  action  of 
tbe  trial  court  in  canceling  and  holding  for 
naught  his  two  deeds  from  bis  sister,  Eliza- 
beth Madden,  prosecutes  this  appeal. 

After  the  rendition  of  the  judgment  below, 
the  children  and  heirs  of  Elizabeth  Madden, 
she  having  died  in  the  meantime,  filed  a  suit 
on  May  6,  1914,  against  appellant  seeking  to 
recover  from  him  on  his  warranty  in  the 
deed  to  tbe  portion  of  land  Involved  herein 
which  he  had  conveyed  to  their  mother,  on 
the  ground  that  the  judgment  rendered  in 
tbls  case  by  which  such  ileed  was  canceled 
constituted  a  breach  of  tbe  warranty.  Ap- 
pellant filed  an  answer,  set-off,  and  counter- 
claim in  that  case,  by  which  he  sought  to 
offset  any  sum  which  plaintiff  herein  might 
recover  against  him  for  a  like  cause  of  breach 
of  warranty  contained  in  the  two  deeds  from 
Enieabetli  Madden,  the  mother  of  the  plain- 
tiffs therein,  to  him;  it  being  claimed  by 
him  that  the  judgment  appealed  from  hold- 
ing said  two  deeds  to  be  void  likewise  con- 
stituted a  breadi  of  the  warranty  as  to  each 
of  them.  Judgment  was  rendered  in  this 
cause  on  May  7,  1915,  wherein  the  plaintiffs 
in  that  suit  recovered  against  defendant 
therein,  the  appellant  here,  the  sum  of  $542, 
and  he  recovered  on  bis  counterclaim  and 
set-off  against  them  the  sum  of  $430.30,  leav- 
ing a  balance  of  $112.70  in  favor  of  plain- 
tiffs in  that  suit  for  which  they  were  given 
judgment 

On  September  20,  1915,  being  the  day  this 
appeal  was  set  for  hearing,  appellee  filed  a 
verified  answer  under  provisions  of  section 
768,  Civil  Code  of  Practice,  with  a  duly  ex- 
ecuted notice,  and  entered  motion  to  dis- 
miss the  appeal  upon  the  ground  that  the 
conduct  of  the  appellant  in  relying  upon  the 
Judgment  appealed  from  as  hereinbefore  in- 
dicated constituted  a  waiver  of  his  right  to 
appeal  from  the  judgment  rendered  by  the 
circuit  court,  which  motion  was  passed  until 
tbe  hearing  of  this  case  upon  its  merits. 


This  diaracter  of  moUon  la  allowed  by  sec- 
tion 757  of  tbe  Civil  Code  of  Practloe  and 
the  method  by  which  it  Is  presented  here  Is 
permissible  under  section  758  of  the  Code. 
[1]  The  question  for  determination  is 
whether  the  conduct  of  appelant  In  recog- 
nizing the  full  force  and  effect  of  tbe  judg- 
ment appealed  from  In  defending  throu^ 
it  tbe  suit  against  him  by  his  nieces  and 
nephews,  and  reaping  benefits  from  8n<^  rec- 
ognition. Constitute  a  waller  of  and  a  ceas- 
ing of  his  right  to  prosecute  this  appeaL 
It  is  manifest  that  to  permit  him  to  do  so^ 
and  he  still  be  allowed  to  prosecute  this  ap- 
peal, would  be  acknowledging  his  right  nnder 
the  law  to  occupy  diametrically  inooadstent 
positions.  In  the  proceeding  relied  on  as 
cause  for  dismissal,  he  was  permitted  to 
recover  all  of  the  items  to  which  be  was 
entitled  under  a  breach  of  warranty  of  his 
tiUe,  which  sum,  so  far  as  be  la  concerned, 
was  in  lieu  of  the  land  and  a  quid  pro  quo 
for  it  If  the  judgmoit  appealed  from  should 
be  revensed  and  he  should  be  adjudged  tbe 
owner  of  tbe  two  tracts  of  land  conveyed  to 
him  by  bis  sister,  there  would  then  be  no 
breach  of  tbe  warranty  in  her  deeds,  although 
be  would  have  long  since  recovered  com- 
pensation or  damages  for  sucfa  breaches; 
but.  If  the  judgment  should  be  affirmed,  it 
would  be  but  a  decision  of  this  court  upon  a 
moot  question  so  far  ais  appellant  Is  oon- 
oemed,  as  he  will  have  already  obtained 
compensation  from  tbe  tadrs  of  his  sister 
because  of  the  error  of  which  he  complains 
on  this  appeal.  Manifestly,  be  should  not  be 
permitted  to  do  this. 
In  volume  2,  p.  956,  Cyc,  it  Is  said : 
"Any  act  on  tbe  part  of  a  defendant  by  whick 
he  impliedly  recognizes  the  validity  of  a  judg- 
ment against  him  operates  as  a  waiver  of  hia 
right  to  appeal  therefrom,  or  to  bring  error  to 
reverse  it 

And  In  volume  2,  Bncy.  of  Pleading  and 
Practice,  p.  174,  it  is  said : 

"It  is  a  settled  doctrine  that  where  a  party 
recovering  a  judgment  or  decree  accepts  the 
benefits  thereof,  voluntarily  and  knowing  the 
facts,  he  is  estopped  to  afterward  reverse  the 
judgment  or  decree  on  error.  The  acceptance 
operates  as,  and  may  be  pleaded  as,  a  releaaa 
of  error." 

In  Mississippi  R.  Co.  ▼.  Byington,  14  Iowa, 
572,  on  this  question  it  Is  said : 

"We  think  it  is  a  correct  rule  of  law,  and  well 
settled  by  the  authorities,  that  a  party  cannot 
accept  the  benefit  of  an  adjudication  and  yet 
allege  it  to  be  erroneoos." 

And  in  the  case  of  Waddlngham  v.  Wad- 
dingham,  27  Mo.  App.  607,  upon  tbe  same 
question  It  is  said : 

"That  a  party  should  be  heard  In  this  court 
to  complain  of  the  Imputed  errors  committed 
and  wrongs  done  him  by  the  trial  court,  which 
led  to  the  judgment  appealed  from,  where  he 
has  reaped  and  enjoyea  the  fruit  of  that  Judg- 
ment, strikes  the  plainest  dictates  of  common 
sense  and  common  right  as  Intolerable." 

To  the  same  effect  are  the  following  cases : 
Ruckman  v.  Alwood,  44  111.  183;  Cassell  v. 
Fagin,  U  Mo.  207,  47  Am.  Dee,  Ifil;   Ben- 
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nett  t.  Ttm  Sy<A:cl,  18  N.  7.  481 ;  Schweick- 
hart  V.  Stnewe,  75  Wis.  159,  43  N.  W.  T22; 
Ware  t.  Morris,  42  La.  Ann.  TBO,  7  South. 
712;  Kansas  City,  etc.,  IL  Co.  v.  Murray,  57 
Kan.  697,  47  Pac.  836. 

This  conrt  had  under  consideration  the 
question  involved  here,  but  presented  under 
somewhat  different  conditions,  in  the  case  of 
Paine  v.  Wooley,  etc.,  80  Ky.  568.  Tlie  mo- 
tion to  dismiss  the  appeal,  presented  as  it  is 
herdn,  was  sustained;  the  court  referring 
to  and  quoting  from  some  of  the  authorities 
from  other  Jurisdictions  to  which  we  have 
Just  referred.  In  the  course  of  the  opinion, 
tills  court  dted  with  approval  the  language 
used  in  the  case  of  Smith  v.  Jack,  2  Watts 
&  S.  (Pa.)  108,  as  follows: 

"It  seems  inconsiatent  that  a  party  should  pro- 
ceed on  his  jud^ent  as  ^ood  and  valid,  in  one 
courtj  while  he  is  contending  In  another  tribunal 
that  It  is  erroneous,  and  ought  to  be  reversed." 

And  further  on  the  opinion  says: 
"Such  inconslBtency  and  self-stultification  is 
abhorrent  to  the  law.     It  exhibits  a  disregard 
for  the  rights  of  the  defendants.    For  the  judg- 
ment must  be  either  legal  or  erroneous." 

The  question  was  again  before  this  court 
In  somewhat  difTerent  form  In  the  case  of 
Haggln  V.  Montague,  126  Ky.  507,  101  S.  W. 
883,  31  Ky.  Law  Rep.  123.  In  that  case  the 
purchaser  of  real  estate  had  excepted  to  the 
sale,  and,  from  a  judgment  overmllng  his 
exceptions,  he  prosecuted  ah  appeal.  Pend- 
ing the  ai^>eal,  he  procured  a  deed  to  the 
property  and  an  order  of  conrt  giving  him 
possession  which  he  took.  These  facts  were 
presented  to  this  court  in  a  motion  to  dis- 
miss the  appeal  from  the  Judgment  overrul- 
ing the  exceptions  to  the  sale.  The  motion 
to  dismiss  the  appeal  was  sustained,  and  in 
the  course  of  the  opinion  this  court  used  this 
language : 

"He  cannot  take  under  a  judgment,  and  by 
virtue  of  It  alone,  and  at  the  same  time  prose- 
cate  an  appeal  from  it  to  vacate  it  He  Is  es- 
topped to  do  80." 

See,  also,  Ohio  Blver  CJontract  Oa  r.  Pen- 
nybacher,  168  Ky.  78,  181  8.  W.  946. 

Many  other  authorities  might  be  dted  to 
the  same  eltect ;  but,  in  the  view  of  the  ones 
referred  to  and  of  the  nature  of  the  question 
presented,  we  deem  It  unnecessary.  To  per- 
mit this  appeal  to  be  prosecuted  under  such 
circumstances  would  be  repugnant  to  all 
principles  of  law  in  its  effort  to  maintain 
fairness  and  consistency  on  the  part  of  the 
litigant  It  would  also  violate  the  funda- 
mental principles  of  the  law  of  estoppel 
which  were  called  into  existence  by  the  law 
for  the  purpose  of  maintaining  consistency 
and  fairness. 

[2]  This  does  not  conflict  with  the  law  pre- 
vailing in  this  state  that  a  party  against 
whom  a  judgment  has  been  rendered  for 
money  may  pay  it  and  still  prosecute  an  ap- 
peal In  such  case,  he  has  not  altered  the 
attitude  of  any  one  by  the  act  of  payment  ex- 
cept himself,  and  the  payment  of  the  Judg- 


ment has  been  oonArued  to  be  in  Ueu  of  his 
right  to  supersede  the  judgment  as  provided 
by  section  747  of  the  Code;  as  his  act  In 
paying  the  Judgment  is  not  one  seeking  any 
benefits  therefrom  nor  one  possessing  any  of 
the  elements  of  an  estoppel,  but  permits  him 
to  proflecnte  the  appeal  without  superseding 
It  or  being  annoyed  with  executions  pending 
the  appeal,  be  therefore,  under  such  clrcun>- 
stances,  is  permitted  to  appeal  from  the 
judgment  which  he  has  paid. 

Appellant  la  the  proceeding  relied  upon,  as 
a  ground  for  this  motion,  sought  to  and  did 
obtain  benefits  under  the  Judgment  appealed 
from  upon  the  idea  that  it  was  valid  and  la 
fall  force  and  effect.  He  therein  chose  to 
acknowledge  Its  validity  and  was  rewarded 
by  his  choice,  while  up<m  this  appeal  he  is 
contending  that  the  same  judgment  is  errone- 
ous and  invalid.  These  Inconsistent  positions 
will  not  be  allowed  to  him.  As  he  lias  elect- 
ed to  treat  the  Judgment  appealed  from  as 
valid  and  has  reaped  benefits  to  himself  up- 
on that  theory,  he  must  abide  by  his  election. 

The  motion  to  dismiss  the  appeal  is  sus- 
tained, and  the  appeal  is  dismissed; 


HAZBUEtlOO,  County  Treasurer,  v.  HAZEL- 
RI06. 

(Court  of  Appeals  of  Kentucky.     March  24, 
1916.) 

1.  Statdtes  <sc»141(8)— AincNDiam^RiiPUB'- 
UCATION— Title. 

Under  Const  {  51,  providing  that  no  law 
shall  relate  to  more  than  one  subject,  to  be 
expressed  In  the  title,  and  no  law  shall  be 
amended  by  reference  to  title  only,  but  the  por- 
tion amended  shall  be  re-enafsted  and  pablished 
at  length,  Acts  1914,  c.  20,  amending  Ky.  St 
1909,  11  1833-1851,  but  repubUshing  only  one 
of  the  amended  sections,  cannot  be  sustained 
as  to  the  remaining  sections  as  new  and  inde- 
pendent legislation,  where  the  omission  of  the 
portion  of  the  title  to  the  act  referring  to  the 
amendment  of  previous  sections  would  leave  the 
act  without  any  title  whatever. 

[Ed.  Note.— For  other  cases,  -see  Statutes, 
Gent  Dig.  {§  48,  209;  Dec.  Dig.  <S=9l41(3).] 

2.  Statotbb  «=»109— Titms— NKOKBaiTT. 

The  title  is  an  essential  part  of  an  act,  an 

imperative  condition   to  its  validity,    and   the 

controlling  part  of  the  .law  to  which  it  applies. 

[Ed.    Note. — For    other    cases,    see    Statutes, 

Cent  Dig.  {$  136-139;    Dec.  Dig.  «=»109.] 

3.  Statutes  ®=>141(1)— AiaNDiCBKT— Corbti- 

TUTIONAL  PkOVIBION. 

Const.  §  51,  providin{[  that  no  law  shall  be 
amended  by  reference  to  its  title  only,  but  the 
portion  amended  must  be  re-enacted  and  repub- 
lished at  length,  is  mandatory,  and  its  provi- 
sions  must  be  substantially  complied  with. 

[Ei.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  48^  198,  209;  Dec.  Dig.  «s> 
141(1).] 

4.  Statutes  «=>141(l)—AMEm)KEN'r— Repub- 
lication. 

Acts  1914,  c.  20,  |§  2.  3,  and  4,  amending 
Ey.  St  1909,  |§  1833-1861,  as  amended  by 
Acts  1910,  c.  116,  relating  to  the  election  of 
county  commissioners,  without  republishing  the 
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Becdona  amended,  are  Tioladve  of  Const  |  U, 
requiring  the  republication  of  acts  amended. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  48,  198,  209;  Dec.  Dig.  «=> 
141(1).] 

8.  Counties  €=339— OrncER»—Coui»TT  BoABD 

—Constitutional  Psovisionb. 

Acts  1914,  c.  20,  i  2,  authorizing  appoint- 
ment of  a  county  commissioner  from  each  of 
three  districts  in  a  county  by  voters  of  the  coun- 
ty at  large,  is  not  violative  of  Const.  |  144,  pro- 
viding that  a  county  may  have  three  commis- 
sioners to  be  elected  from  the  county  at  large. 

[Ed.  Note. — For  other  cases,  see  Counties, 
Dec.  Dig.  <S=>39.] 

6.  CoNsnTUTioNA.1,    Law    «=>20— Conbtboc- 
noN  of  Constitution  —  IcaisLATivs  Con- 

BTMUCnON. 

While  contemporaneous  legislative  con- 
structions of  the  Constitution  are  not  binding 
on  the  courts,  and  will  nof  be  adhered  to  if  in- 
consistent with  the  plain  meaning  and  intention 
of  the  constitutional  provision,  they  should  not 
be  departed  from  unless  clearly  erroneous,  es- 
pecially when  they  are  of  long  standing  and 
have  been  adopted  for  many  years  in  the  admin- 
istration of  the  law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  fS  14,  16;  Dec  Dig.  ^s> 
20.] 

Appeal  trpm  Circuit  Court,  Montgomery 
County. 

Suit  by  A.  A.  Haselrlgg  against  C.  T.  Ha- 
zelrlgg,  Treasurer  of  Montgomery  County,  to 
enjoin  payment  of  county  warrants.  From 
a  Judgment  for  plalntifT,  defendant  appeals. 
Affirmed. 

John  G.  Winn,  of  Mt  Sterling,  for  appel- 
lant Bobt  H.  Winn,  of  Mt.  Sterling,  for 
appellee. 

CLABKB,  J.  In  1913,  at  the  regular 
fall  election,  Montgomery  county  voted  In 
favor  of  a  commission  form  of  government 
under  section  1847  of  the  Statutes,  which  is 
a  part  of  the  law  enacted  to  carry  into  ef- 
fect section  144  of  the  Constitution.  Under 
this  law  commissioners  would  have  been 
elected  at  the  election  in  1917  to  take  office 
in  January,  1918,  and,  with  the  county  Judge, 
would  have  constituted  the  fiscal  court  for 
said  county  thereafter  during  their  four 
years  term  of  office.  At  the  1914  session  of 
the  Legislature  the  following  act  was  pass- 
ed, which  is  chapter  20  of  said  Session  Acts 
and  section  1851a  of  the  1915  Carroll  Stat- 
utes: 

"An  act  to  amend  and  re-enact  article  1,  chap- 
ter 52,  of  the  Kentucky  Statutes,  edition  of 
1909,  being  sections  1833  to  1851,  inclusive, 
entitled  'Fiscal  Courts,'  as  amended  by  an 
act  entitled  'An  act  to  amend  section  1850  of 
the  Kentucky  Statutes,  edition  of  1909,'  be- 
ing chapter  116  of  Acts  of  1910. 
"Be  it  enacted  by  the  General  Assembly  of 
the  commonwealth  of  Kentucky: 

"Sec  1.  That  section  1S49  be  and  the  same  is 
hereby  amended  by  striking  out  of  the  latter 
part  of  said  section,  beginning  with  the  words 
'provided,  however,'  etc.,  so  that  said  section  as 
amended  shall  read  as  follows: 
"'Sec.  1849.  Term  of  Office  of  Commi»iioner. 
"  'The  commissioners  shall  take  the  oath  of 
office  and  enter  upon  the  discharge  of  their  du- 
ties on  the  first  Monday  in  January  after  their 


election  and  continue  In  office  until  their  snc- 
cessors  are  elected  and  qualified,  as  hereinafter 
provided.' 

"Sec.  2.  That'  said  article  1  of  chapter  52  be 
and  the  same  is  hereby  amended  by  adding 
thereto  the  following  provisions,  to  wit: 

"  'In  counties  containmg  a  city  of  the  fourth 
class,  which  have  voted  in  favor  of  the  fiscal 
court'  of  the  county  being  composed  of  three 
commissioners  to  be  elected  from  the  county  at 
large  and  the  county  judg^  and  in  which  oom- 
miasioners  have  not  been  elected,  there  shall  be 
elected  at  the  regular  election  held  in  November, 
1916,  three  commissioners  from  the  county  at 
large,  who  shall  serve  for  a  period  of  two  yeairs. 
At  the  expiration  of  two  years  from  the  time 
when  said  commissioners  shall  have  been  elected 
and  at  the  general  election  for  county  officers 
to  be  hdd  at  that  time  and  every  four  years 
thereafter,  there  shall  be  elected  three  oommia- 
sioners  for  a  term  of  four  years: 

"  'Provided,  that  the  county  judge  of  any 
such  counties  shall,  within  thirty  days  after  this 
act  takes  effect,  divide  said  county  into  three 
districts  as  nearly  equal  in  population  as  possi- 
ble and  all  appointments  and  elections  of  com- 
missioners shall  be  made  from  said  districts  so 
that  the  fiscal  court  shall  always  be  composed 
of  the  county  Judge  and  one  commissioner  from 
each  of  the  said  three  districts.  In  all  elections 
of  commissioners  they  shall  be  voted  for  by  the 
voters  of  the  county  at  large.  Each  commis- 
sioner shall  receive  as  full  compensation  for  his 
services  the  sum  of  two  hundred  and  no/100 
($200.00)  dollass,  per  annum,  payable  quarterly.' 

"Sec  3.  That  said  article  1  of  chapter  52  be 
and  the  same  is  hereby  amended  by  adding  there- 
to the  f <dlowing  provisions,  to  wit : 

"  'All  nominations  for  commissioners  to  com- 
pose the  fiscal  court  shall  be  made  by  secret 
ballot  at  the  general  primary  election  to  be  held 
next  preceding  the  general  election  at  which 
such  commissionerB  are  to  be  elected  and  sub- 
ject to  all  the  provisions  of  the  general  primary 
law.  Each  legal  voter  at  said  election  may  vote 
for  one  candidate  in  each  district  by  making  a 
cross  in  the  square  opposite  the  name  of  each 
candidate  for  whom  he  wishes  to  vote,  the  can- 
didates to  be  arranged  upon  the  ballot  by  dis- 
tricts. The  candidates  in  number  equal  to  the 
number  of  candidates  to  be  elected  at  the  next 
ensuing  general  election,  who  shall  receive  the 
highest  number  of  votes  with  regard  to  districts 
as  herein  provided,  shall  be  declared  nominated.' 

"Sec.  4.  That  said  article  1  of  chapter  62  be 
and  the  same  is  hereby  amended  by  adding  there- 
to the  following  provisions,  to  wit: 

"  'All  elections  for  commissioner  to  CMnpoae 
the  fiscal  court  of  any  county  containing  a 
cit;f  of  the  fourth  class  shall  be  by  secret  balloL 
which  ballot  shall  be  prepared,  furnished  ana 
cast  in  accordance  witn  the  provisions  of  the 
general  election  law,  containing  the  names  of 
those  nominated  for  the  office  of  commissioner 
at  the  preceding  general  primary  election.  The 
candidate  or  candidates  in  number  equal  to  tlie 
number  ^f  commissioners  to  be  chosen,  who 
shall  receive  the  highest  numbo'  of  votes  with 
regard  to  districts  as  herein  provided,  shall  be 
declared  elected,  one  commissioner  to  come  from 
each  district. 

"  'The  provisions  of  this  act  shall  not  apply  to 
counties  not  containing   a  dty  of  the  fourth 

"Sec.  6.  Article  1,  chapter  62,  of  the  Kentucky 
Statutes,  edition  1909,  includmg  chapter  IVS, 
Acts  of  1910,  and  each  section  thereof  which  is 
not  in  conflict  with  the  provisions  of  this  act, 
are  hereby  re-enacted  as  herein  amended  and  all 
acts  or  parts  of  acts  in  conffict  herewith  are 
hereby  repealed. 

"Sec  6w  If  any  section  of  this  bill  shall  be 
held  to  be  unconstitutional,  that  fact  shall  not 
affect  any  other  section  of  the  act,  it  being  the 
intention  of  the  General  Assembly  in  enacting 
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this  bin  to  enact  each  sectJon  separately,  and 
if  iuiy  proviso  or  exception  contained  in  any 
8_ection  of  this  bill  shall  be  declared  unconstitu- 
tional, that  fact  shall  not  affect  the  remnining 
portion  of  said  section,  it  being  the  intention  of 
the  General  Assembly  to  enact  each  section  of 
said  bill  and  each  proviso  and  exception  thereto 
separately." 

This  act  apidles  to  Montgomery  county,  as 
It  contains  a  city  of  the  fourth  class,  and  pro- 
vided for  the  electlcm  of  commisalooers  at 
the  regular  election  in  1915  to  take  office  in 
January,  191S,  for  a  two  years  term,  thus 
enabling  this  county  and  others  of  the  same 
class  to  establish  a  commission  form  of  gov- 
ernment two  years  sooner  than  they  would 
have  been  able  to  do  exceiit  for  the  passage 
of  this  act.  The  commissioner  thus  elected 
qualified  in  January  1916,  and  the  fiscal 
court,  cmsistlng  of  the  county  judge  and  the 
three  commissioners  elected,  had  approved 
and  ordered  paid  by  the  county  treasurer  at 
the  time  this  suit  was  filed  claims  against 
the  county  amounting  to  about  $1,500,  of 
which  the  county  treasurer  had  x>a^d  about 
$300. 

Appellee,  as  a  citizen  and  taxpayer  of  said 
county,  brought  this  suit  against  appellant, 
the  county  treasurer,  seeking  to  enjoin  hizh 
from  i>aylng  out  of  the  county  funds  war- 
rants allowed  and  approved  by  the  fiscal 
conrt  as  thus  constituted,  upon  the  ground 
that  the  act  of  1914  above  set  out  is  nnconsti- 
tutlonal  and  void,  because  violative  of  sec- 
tions 51  and  144  of  the  Constitution.  Section 
51  of  the  Constitution  Is  as  follows: 

"No  law  enacted  by  the  General  Assembly 
shall  relate  to  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title,  and  no  law  shall 
be  revised,  amended,  or  the  provistons  thereof 
extended  or  conferred  by  reference  to  its  title 
only,  but  so  much  thereof  as  is  revised,  amend- 
ed, extended  or  conferred,  shall  be  re-enacted 
and  published  at  length." 

The  act  of  1914  states  in  its  title  and  In 
the  IxMly  of  the  act  that  its  purpose  Is  to 
amend  and  re-enact  sections  1833  to  1861,  in- 
clusive, of  the  Statutes,  but  It  does  not  r»- 
enact  or  publish  at  length  the  law  it  seeks 
to  amend,  except  In  subeecticm  one  whldi 
amends  section  1840  of  the  Statntes.  It  re- 
snlts,  therefore.  If  said  act  Is,  In  fact,  an 
amendment  of  the  existing  law,  as  it  says 
it  Is,  that  the  Legislature,  in  the  enactment 
of  this  act,  except  in  subsection  1,  entirely 
disregarded  the  plain  prorlsions  of  this  sec- 
tion of  the  Constitution. 

(1]  It  Is  argued  however,  by  counsel  for  ap- 
p^ant  that,  although  the  act  does  state  that 
It  Is  an  amendment.  It  Is  In  reality  new  and 
Independent  legislation,  and,  as  such,  should 
be  upheld.  If  the  language  of  the  act  is  not 
In  Itself  a  sufficient  answer  to  this  conten- 
tloa.  It  is  clearly  refuted  by  the  fact  that  the 
act  does  nothing  but  change  and  amend  the 
existing  law  with  reference  to  the  election  of 
particular  officers,  the  manner  of  electinff 
whom  had  been  fully  provided  for  in  the  very 
law  this  act  attempted  to  change;  but  it  is 
unnecessary  to  discuss  this  question,  becausei 


if  we  eliminate  the  statements  In  the  act  that 
it  Is  amendatory  of  an  existing  law,  as  we 
are  urged  to  do  In  order  to  uphold  it,  we  take 
away  from  it  the  only  tttle  it  has,  and  leave 
it  without  any  title  whatever,  which  renders 
It  violative  of  the  first  part  of  this  same  sec- 
tion of  the  Constitution,  requiring  every  act 
to  have  a  title  proclaiming  the  subject  to 
which  it  relates. 

[2]  The  tl-Ue  is  an  essentlel  part  of  an  act, 
an  Imperative  condition  to  Its  validity,  and 
the  controlling  part  of  the  law  to  whidi  It 
applies.  Oooley's  C<»stitatlonal  Limitations 
(7th  Bd.)  202;  Endlich,  Interpretation  of 
Statutes,  {  69;  Sutherland,  Statutory  Con- 
struction, I  211;  Commonwealth  v.  Barney, 
116  Ky.  479,  74  8.  W.  181. 

[«]  And  this  court  has  held  that  section 
61  of  the  Constitution  is  mandatory  as  to  the 
manner  of  amending  existing  laws,  and  its 
provisions  most  be  substantially  complied 
with.  Board  of  Penitentiary  Commissioners 
V.  Spencer,  159  Ky.  265, 166  S.  W.  1017;  Hick- 
man V.  KlmbJey,  161  Ky.  662,  171  S.  W.  176;' 
and  Hall  v.  Clay,  Commissioner  of  Insurance, 
162  Ky.  197,  172  S.  W.  513. 

[4]  The  provisions  of  this  section  of  the 
Constitution  not  having  been  complied  with 
In  the  enactment  of  this  act,  whether  con- 
sidered as  an  amendment  or  new  legislation, 
it  results  that  same  is  unconstitutional  and 
void,  except,  however,  If  treated  as  an  amend- 
ment, subsecUon  1  thereof,  amending  sectioif 
1849  of  the  Statutes,  is  valid,  because  It  re- 
enacts  and  publishes  at  length  said  section  as 
amended.  Commonwealth  v.  Goldberg,  167 
Ky.  96,  180  8.  W.  68.  Being  of  the  opinion 
that  this  act  (chapter  20  of  the  1014  Acts)  is 
an  amendment,  and  not  new  legislaUra,  wo 
hold  that  sections  2,  3,  and  4  thereof  (secUon 
1851a  of  the  Statntes)  are  onconsUtutlonal 
and  void. 

IS]  2.  So  much  of  section  144  of  the  Consti- 
tution as  Is  Involved  here  Is  as  follows: 

"4  eounty  may  have  three  commissioners,  to 
be  elected  from  the  county  at  large,  who,  togeth- 
er with  the  judge  of  the  county  court,  shall 
constitute  the  fiscal  court" 

Snbsectlra  2  of  the  act  of  1914  provides; 

"That  the  county  judge  of  any  such  counties 
shall  withm  thirty  days  after  this  act  takes  ef- 
fect divide  said  county  into  three  districts  as 
nearly  equal  in  population  as  possible  and  all 
appointments  and  elections  of  commissioners 
shall  be  made  from  said  districts  so  that  the 
fiscal  court  shall  always  be  composed  of  the 
county  judge  and  one  commissioner  from  each 
of  the  said  three  districts.  In  all  elections  of 
commissioners  they  shall  be  voted  for  by  the 
voters  of  the  county  at  large." 

The  question  here  is;  Does  this  provision 
for  the  election  of  commissioners  from  dis- 
tricts In  the  county  by  the  voters  of  the  whole 
county  violate  the  provision  of  section  144  of 
the  Constitution  that  the  commissioner  shall 
be  elected  from  the  county  at  large?  In  oth- 
er words,  are  the  commissioners  elected  from 
the  county  at  large  when  required  to  be  resi- 
dents of  particular  districts  within  the  coun- 
ty but  to  be  elected  by  the  voters  from  the 


Digitized  by 


Google 


189  SODZHWBSTBBN  BBBOBTBB 


(Ky. 


county  at  laigeT  TUb  same  proTlBicm  Is 
found  in  the  old  law,  section  1847  of  tbe  Stat- 
utes, which  was  enacted  October  17,  1S82,  at 
the  flnt  session  of  tbe  Legislature  held  after 
the  adoption  of  tbe  present  Constltation,  and, 
If  it  should  be  determined  that  the  act  of 
1914  Is  unconstitutional  because  of  this  pto- 
visioD,  it,  of  course,  results  that  so  much  of 
tbe  old  law  as  provides  for  the  election  of 
commissioners  by  the  voters  of  the  county 
at  large  from  the  several  districts  Into  which 
tbe  county  is  divided  Is  also  unconstitutional. 

It  must  be  conceded  that  at  first  blush  the 
very  language  of  tbe  Constltntion  that  the 
commissioners  shall  be  elected  from  tbe  coun- 
ty at  large  seems  to  Indicate  that  it  is  the 
-commissioners  that  must  come  from  the  coun- 
ty at  large,  and  not  tbe  voters,  because  It 
says  "the  commissioners  shall  be  elected 
from  the  county  at  large,"  and  not  that  they 
shall  I  be  elected  by  the  voters  from  tbe  coun- 
ty at  large;  but  that  this  proposition  is 
not  60  simple  as  It  first  appears  becomes  ap- 
parent when  an  analysis  of  the  sentence  is 
undertaken,  for  commiissioners  cannot  be 
elected  from  the  county  at  large  except  by 
tbe  voters  from  the  whole  county;  and,  If 
-^ected  from  any  place,  even  a  particular 
place,  within  the  county  by  the  voters  of  tbe 
whole  county,  can  they  be  said  not  to  have 
been  elected  from  the  county  at  large?  BSven 
in  an  attempt  to  answer  this  question  as  an 
original  proposltlcm  we  find  ourselves  unable 
to  agree  that  a  correct  interpretation  would 
have  prc^bited  the  qualification  requiring 
the  commissioners  to  be  residents  of  dUTer^ 
ent  districts  in  the  county,  but  elected  by  the 
voters  of  tbe  whole  county ;  so  it  would  seem 
that  such  an  interpretation  is  not  tbe  only 
construction  of  which  the  constitutional  pro- 
vision is  susceptible,  and  that  its  soundness 
Is  at  least  doubtful,  and,  if  doubtful  it  ought 
not  now  to  be  adopted  by  this  court,  because 
of  tbe  fact  that  at  the  first  session  of  the 
Legislature  after  its  adoption  the  Legislature 
put  a  different  interpretation  upon  that  pro- 
vision, and  enacted  into  law  its  interpreta- 
tion thereof,  which  has  been  recognized  as 
the  law  for  24  years,  and  followed  by  many 
counties  In  the  state  in  tbe  creation  of  fiscal 
courts,  and  may  have  Influenced  or  even  con- 
trolled the  voters  in  some  counties  in  adopt- 
ing a  commission  form  of  government;  for 
we  can  readily  believe  that  many  persons 
might  want  a  commission  form  of  govern- 
ment if  the  commissioners  were  selected  from 
different  sections  of  the  county  by  the  voters 
of  the  whole  county,  but  would  not  want  it  If 
all  tbe  commissioners  could  be  selected  from 
«ne  house. 

[S]  While  it  is  a  wdl-settled  rule  of  oonati- 
tatiimal  construction  that  contemporaneous 
legislative  constructions  are  not  binding  upon 
tbe  courts,  and  will  not  be  adhered  to  If  In- 
consistent with  Uie  plain  meaning  and  inten- 
tion of  a  constltati<Hial  provision,  they  are 
aeverthelesB  entitled  to  Mma  weight,  and 


should  not  be  departed  from  unless  clearly 
erroneous,  especially  when  they  are  of  long 
standing,  and  have  been  ad(^>ted  and  followed 
for  many  years  in  the  administration  of  the 
law.  Although  section  1847  of  tbe  Statutes 
has  been  in  effect  for  nearly  24  years,  and  pre- 
sumably has  been  in  force  for  many  years  in 
numerous  counties  of  tbe  state,  so  tax  as  we 
have  been  able  to  find,  its  constitutionality 
has  never  been  questioned  or  passed  npcm, 
and.  If  it  should  now  be  declared  unconstitu- 
tional, the  organization  of  tbe  fiscal  courts  in 
many  counties  of  tbe  state  will  be  thereby 
destroyed.  Therefore  we  conceive  that  the 
proposition  presented  to  us  now  is,  not  so 
much  wtiat  is  the  most  reasonable  construc- 
tion of  section  144  of  the  Constltntion,  but 
rather  whether  or  not  the  construction  al- 
ready placed  upon  it  by  the  Legislature  In 
1892  by  the  enactment  of  a  law  to  carry  it 
Into  effect  Is  clearly  erroneous.  If  that  in- 
terpretation is  not  clearly  erroneous  and  un- 
reasonable, but  is  defensible,  and  the  provi- 
sion of  the  Cozistltutlon  is  reasonably  suscep- 
tible of  that  construction,  we  ought  to  adhere 
to  rather  than  depart  therefrom,  even  If  we 
were  of  the  opinion  that  another  interpreta- 
tion would  have  been  more  reasonable.  8 
Cyc.  737;  Collins  v.  Henderson,  11  Bush,  74; 
Board  of  Education,  etc,  v.  Sea,  167  Ky.  772, 
181  S.  W.  670. 

It  seems  to  be  agreed  by  counsel  for  both 
parties  here,  and  it  is  no  doubt  true,  that 
this  provision  of  the  Constitution  was  inr 
serted  for  the  purpose  of  giving  to  any  coun- 
ty in  tbe  state  tbe  right  to  choose  whether 
the  members  of  its  flacal  court  should  be 
selected  as  representatives  of  particular  dis- 
tricts, or  of  the  county  at  large;  that  is, 
whether  or  not  it  should  have  district  mag- 
istrates or  county  at  large  ownmlssloner. 
Certainly,  if  a  county  has  a  fiscal  court  com- 
posed of  district  magistrates,  they  must  both 
be  residents  and  elected  by  tbe  voters  ot  tbe 
several  districts.  And  any  evils  resulting 
from  having  tbe  members  ot  tbe  fiscal 
court  elected  by  and  as  r^resentatlves  ot 
particular  districts,  ratbM:  than  as  repre- 
sentatives of  the  whole  county,  may  be  avoid- 
ed by  dther  of  tbe  two  following  methods: 
(1)  To  have  the  representatives  of  tbe  fiscal 
court  elected  frcHu  any  part  of  the  county, 
even  If  all  from  one  bouse,  by  tbe  voters  of 
the  whole  county ;  or  (2)  to  have  them  dect- 
ed  from  different  sectloos  of  the  county,  but 
by  and  responsible  to  tbe  voters  of  the  whole 
county.  Whldi  of  these  two  plans  the  fram- 
ers  of  the  0<Mistltnti'on  Intended  we  are  un- 
able with  certainty  to  say;  for  either  is  con- 
sistent with  the  terms  of  the  section  and 
would  relieve  tbe  members  of  the  fiscal 
court  from  tbe  criticism  of  being  representa- 
tlTe«  of  and  responsible  to  a  part  rather  than 
tiie  wbole  of  the  county;  for  any  member, 
even  though  required  to  be  a  resident  of  a 
particular  district,  could  be  elected  without 
a  single  vote  from  tbe  district  of  bis  rest 
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dence  and  woald  be  responsible  and  aaawer> 
able  to  the  voters  of  the  wbc^e  county  upon 
wbom  bla  electloo  depended,  rather  than  to 
the  Toters  of  the  particular  district. 

We  are  not  therefore  able  to  say  that  the 
Interpretation  glren  this  section  by  the  Legls- 
latare  almlost  immediately  after  the  adoption 
of  the  Gonstitntlon  Is  unreasonable  or  dear- 
ly erroneouB,  even  though  It  were  admitted 
tlutt  upon  a  prUuaiy  Investigation  the  lan- 
guage In  which  the  constitutional  provtstom 
1b  clothed  seems  more  reasonably  to  Indi- 
cate that  the  county  should  not  be  divided 
Into  districts  for  any  purpose  In  connection 
with  the  Belectl<m  of  commissioners.  We 
have  examined  the  constitutional  debates  up- 
on this  section,  but  find  nothing  that  throws 
any  light  upon  the  question  before  us.  Not 
being  able  to  say  positively  that  the  legisla- 
tive Interpretation  is  repugnant  to  either  the 
plain  meaning  or  purposes  of  the  provisions, 
we  are  certainly  not  warranted  after  so  many 
years  of  reoognltioo  to  depart  therefrom,  and 
we  conclude  that  the  provision  of  the  statute 
leguiring  commissioaers  to  be  elected  from 
different  districts,  but  by  the  voters  of  the 
whole  county.  Is  not  in  violation  of  sectiim 
144  of  the  Constitution. 

However,  as  sections  2,  3,  and  4  of  chapter 
20  of  the  Acts  of  1914  (section  1851a  of  the 
1915  Carr'oU  Statutes)  are  in  violation  of 
section  51  of  the  Constitution,  the  same  are 
void;  and,  the  Judgment  of  the  lower  court 
having  so  declared,  and  having  granted  the 
relief  prayed  for  by  appellee,  the  same  is 
affirmed. 

TURNER,  J.,  not  Sitting. 


SOTJTHKEN  RY.  CO.  IN  KEJNTDOKY  v. 

DDGIiESS. 

iOonrt  of  Appeals  of  Keotacky.    Uarch  24, 

1916.) 

1.  Rah-koads  «=»365(1)  —  iNjuaias  to  Psb- 
SONS  on  Tracks— Dutt  of  Cabk. 

Where  the  employes  of  a  distillery  which 
had  a  private  switch  liabitually  in  their  employ- 
ment crossed  and  recroased  tracks  and  there  was 
no  rule  against  it,  they  are  not  as  to  the  rail- 
road company  trespassers,  and  it  is  bound  to 
exercise  care  to  avoid  running  them  down. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  U  1220,  1227,  1235;  Dec.  Dig.  «=> 
856a).] 

2.  RAII.BOADS  $=s>367— IRJUBT  TO  PSBSORS  ON 

Track— Lookout. 

A  railroad  company  backing  cars  on  a  pri- 
vate switch  where  the  view  was  obstructed  by 
the  buildings  and  the  track  was  curved  did  not 
maintain  a  suffident  lookout  by  stationing  a 
brokeman  on  next  to  the  last  car  who  could  not 
see  one  on  the  tracks  in  time  to  stop  the  train 
to  avoid  injury,  for  in  view  of  the  danger  an  ef- 
fective lookout  was  necessary. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  fS  1267,  1258;   Dec.  Dig.  <8=»367.] 

8.  Baiijioadb  ^=9400(10)  —  Cbobsino  Aooi- 
dents— contribctoby  neollaenoe. 
Whether  plaintiff,  an  employ^  of  a  distill- 
ing company  who  was  run  down  by  a  train  on 


the   company's  private  switch,  was  negligent^ 
held  for  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  1377;   Dec.  Dig.  <8=»400{10).] 

4.  Railboads  «=»367  —  XjOOKOTtt  —  DuTt  TO 
Maintain. 

Where  a  brakeman  might  in  safety  have 
■at  upon  the  top  of  a  freight  car,  or  lookouts 
might  have  gone  on  toot  preceding  trains  on  a 
private  switch,  the  fact  that  the  owner  of  the 
switch  maintained  electric  wires  running  into 
its  boilding  strung  something  over  five  feet 
above  the  height  of  freight  cars  does  not  excuse 
the  railroad  company  from  not  keeping  a  look- 
out. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  IMg.  If  1257, 1258 ;   Dec  Dig.  «=3»867.] 

5.  Raitboabs  €=>401(1)  —  Injitbus  to  Peb- 
soNs  ON  Cbossinob  —  Actions  —  Ihstbuc<- 
Tions. 

In  an  aotion  for  injuries  received  by  plain- 
tiff, an  employs  of  a  distillery,  who  was  run 
down  by  cars  being  propdled  over  the  private 
switch  of  the  distiUery.  an  instruction  that, 
thoagh  tka  ojwrators  of  tlte  train  were  negligent, 
yet  if  plaintiff  came  onto  the  tracks  in  such 
proximity  to  the  train  at  a  time  when  the  opera- 
tors did  not  know,  or  by  tlie  exercise  of  care 
could  not  have  ascertained,  his  pseeenoe  in  time 
to  have  prevented  the  accident,  verdict  should 
be  for  the  railroad  company,  was  properly  re- 
fused, because  it  in  effect  assumed  that  plaintiff 
was  a  trespasser  to  wbom  no  daty  was  due  until 
his  position  of  peril  was  discovered, 

TEd.  Notei-r-For  other  cases,  see  Railroads. 
Cent  Dig.  U  1382.  1S83,  1385;  Dec.  Dig.  «8=!> 
401(1).] 

6.  Dauaoes  9=>132(11)— Meabube  or  Dauao- 
E8— Pehsonal  Injubies. 

Plaintiff,  who  was  36  years  of  age  and 
earned  $1.60  per  day,  was  run  down  by  defend- 
ant's train,  both  of  his  feet  being  severed.  From 
that  time  on  he  was  unable  to  earn  anything  and 
suffered  great  pain,  and  it  appeared  that  a  sec- 
ond amputation  would  probably  be  necessary. 
Held,  that  an  award  of  $15,000  damages  could 
not  be  deemed  excesalTe:  it  appearing  that  he 
was  a  hopeless  cripple  and  that  his  sufferings, 
which  had  been  most  intense,  would  continue. 

[Ed.  Note. — ^For  other  cases,  see  Damages, 
Cent  Dig.  I  382;   Dec.  Dig.  (»s>132(ll).] 

Appeal  from  Circuit  Court,  Woodford 
County. 

Action  by  William  P.  Dugless  against  the 
Southern  Railway  C<»upany  in  Kentucky. 
From  a  Judgment  for  plaintiff,  defendant  al;>- 
peals.    Affirmed. 

Wallace  &  Harriss,  of  TMsallles,  and  Ed- 
ward P.  Humphrey,  of  Louisville,  for  appel- 
lant Robert  B.  Franklin  and  Robt  C.  Tal- 
bott,  both  of  Lexington,  for  appellee. 

TURNER,  J.  The  main  building  of  the 
Grecnbaum  distillery  in  Midway  Kentucky  Is 
at  the  southeast  corner  of  Grata  and  Dudley 
streets.  The  boiler  room  Is  located  in  the 
extreme  eastern  end  of  the  ihain  building,  the 
north  wall  bordering  on  Gratz  street  and  the 
south  wall  facing  the  yards  or  property  6f 
the  company.  In  the  south  wall  of  the  boiler 
room,  and  near  the  southeast  corner  of  the 
main  building,  is  a  door  10  feet  wide  and 
about  8  feet  high,  which  is  operated  by  lifting 
and  lowering.    The  south  wall  of  the  boiler 
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room  Is  17  Inches  tblck,  and  tbe  door  Is  on 
the  Inside  of  that  wall.  Appellant's  main 
track  runs  north  and  south  through  the  dis- 
tillery property,  and  at  a  point  about  136  feet 
northeast  of  the  boiler  room  door  the  main 
track  connecta  with  a  switch  several  hundred 
feet  long,  which  is  operatei  by  the  railroad 
company  but  is  used  chiefly  In  delivering 
freight  to  and  taking  freight  from  the  dis- 
tillery. From  the  point  where  the  switdi 
leaves  the  main  line  for  a  distance  of  about 
275  feet  the  switch  track  curves  considerably 
to  the  west,  and  is  described  in  the  evidence 
as  being  a  16-degree  curve  or  a  curve  of 
about  2  feet  to  the  100.  At  the  point  where  It 
reaches  the  southeast  comer  of  the  main 
building  and  passes  the  south  door  of  the 
boiler  room,  It  is  stUl  on  this  curve,  and  from 
the  time  it  reaches  the  southeast  comer  of 
the  main  building  It  runs  as  close  to  the 
south  wall  of  the  main  building  throughout 
almost  the  entire  length  thereof  as  is  con- 
sistent with  Its  operation ;  the  purpose  being, 
no  doubt,  to  enable  cars  to  be  loaded  from  or 
unloaded  into  the  distillery.  The  boUer  room 
door  is  6  feet  3  Inches  from  the  nearest  rail 
of  the  switch  track,  and  only  6  feet  and  8 
Inches  from  the  side  of  a  passing  car,  and  of 
this  space  17  Inches  is  represented  by  the 
thickness  of  the  waU ;  the  door  being  on  the 
inside  thereof. 

The  appellee  was  on  the  6th  of  January, 
1914,  an  employ^  of  the  Greenbaum  distillery, 
and  on  the  morning  of  that  day,  between  11 
and  12  o'clock,  had  occasion  to  go  to  the 
boiler  room.  He  had  been  Instructed  to 
repair  a  certain  hoe,  and  having  gotten  that 
whUe  in  the  boiler  room  started  to  leave 
through  the  south  door.  When  he  came  to 
the  door,  he  found  that  It  was  partially  down, 
being  lifted  from  the  concrete  floor  only  about 
2^  or  3  feet,  and.  Instead  of  raising  It  high- 
er, he  got  down  on  his  hands  and  knees  and 
crawled  under  It  When  he  got  under,  of 
course,  be  was  right  at  or  near  the  Inside  rail 
of  the  switch,  and  he  says  that  as  he  was 
in  the  act  of  straightening  up  he  looked  first 
over  his  left  shoulder  toward  the  main  track 
and  then  over  his  right  shoulder  to  assure 
himself  there  was  no  danger,  and  started  to 
cross  the  track ;  that  because  of  the  curve  In 
the  track  at  that  point  his  vision  was  ob- 
structed by  the  corner  of  the  building,  and  he 
could  only  see  some  8  or  10  feet  beyond  that 
point;  and  that  after  he  had  gotten  on  the 
track  be  found  the  train,  which  was  backing 
onto  the  switch,  was  right  on  him,  and  he 
undertook  to  save  himself  by  grabbing  hold 
of  something  on  the  end  of  the  car,  but 
could  not  secure  a  good  hold,  and  then  the 
train  struck  him,  ran  over  and  amputated  his 
right  leg  between  the  ankle  and  the  knee,  and 
crushed  his  other  foot  and  ankle.  He 
brought  this  suit  for  damages  against  the 
railway  company,  alleging  that  the  injuries 
were  the  result  of  Its  negligence,  and  that 
the  place  where  he  attempted  to  cross  the 
gwltdi  was  babltoally  used  by  Oie  employte 


of  the  distillery  company  In  grotng  to  and 
from  the  boiler  room,  and  that  this  fact  was 
known  to  the  company  and  Its  agents  and 
servants,  and  that  It  was  therefore  a  place 
at  which  the  presence  of  persons  on  the 
track  was  to  be  anticipated.  The  defendant 
In  its  answer  denied  negligence,  denied  that 
it  was  the  owner  of  tbe  switch  track,  and 
pleaded  contributory  negligence.  On  the  trial 
In  the  drcnlt  court,  a  verdict  was  returned 
for  the  plaintiff  for  $15,000  In  damages  up- 
on which  Judgment  was  rendered,  and  the 
company  has  appealed. 

[1, 2]  The  appellant  claims  that  It  was 
entitled  to  a  directed  verdict:  First,  because 
the  evidence  shows  the  appellee  to  have  been 
a  trespasser  npon  Its  tracks  to  wh<»n  It  owed 
no  duty  until  after  his  peril  was  discovered; 
and,  second,  because,  as  claimed,  the  evi- 
dence showed  the  appellee  to  have  been  guilty 
of  contributory  negligence  as  a  matter  of 
law. 

The  evidence  is  that  the  employes  of  the 
distillery  when  the  same  was  in  operation,  as 
it  was  on  the  6th  of  January,  1914,  habitual- 
ly and  constantly  during  the  day  used  the 
switch  track  immediately  in  front  of  the  boil- 
er ro<xn  door  as  a  i>a8sway  to  and  from  tbat 
room;  that  the  main  distillery  building  was 
on  one  side  of  the  switch  trac^  and  several 
other  distillery  buildings  (»  the  other  side, 
and  in  fact  It  was  a  necessity  for  the  em- 
ployes in  going  from  one  part  of  the  plant  to 
the  other  to  use  the  switch  track ;  that  at  the 
time  appellee  was  Injured  he  had  with  him 
the  hoe  which  he  Intended  to  repair  at  the 
blacksmith  shop  or  forge  belonging  to  the 
company,  which  was  on  the  other  side  of  the 
switch  track. 

It  is  argued  by  appellant  that  where  there 
is  a  private  switch  used  by  a  railroad  com- 
pany only  (mce  a  day,  and  that  at  a  regular 
and  fixed  time,  the  fact  that  It  was  habitual- 
ly used  by  large  numbers  of  persons  at  other 
times  of  the  day,  and  not  at  such  fixed  time, 
makes  a  i>ersoa  using  it  at  the  regular  fixed 
time  a  trespasser  rather  than  a  licensee.  The 
claim  is  that,  inasmuch  as  the  company  mily 
used  this  switch  once  every  day  and  then 
generally  within  11  and  1  o'clock,  and  the 
distillery  people  had  given  orders  that  the 
door  should  be  kept  down  while  trains  were 
switching,  the  company  should  not  be  expect- 
ed to  anticipate  the  presence  of  persons  on 
the  track  at  that  point  during  those  hoars. 
In  support  of  this  view,  we  are  dted  to  the 
cases  of  Sou.  Ry.  Co.  v.  Sanders,  145  Ky.  679, 
141  S.  W.  77;  U  &  N.  IL.  R.  Co.  y.  Bays' 
Adm'r,  142  Ky.  400, 134  S.  W.  450,  34  L.  R.  A. 
(N.  S.)  678;  and  Hoback's  Adm'r  v.  Ia  H.  & 
St  L.  R.  R.  Co.,  99  8.  W.  241,  30  Ky.  Law 
Kep.  476.  But  an  exapilnatlon  of  those  cases 
will  disclose  that  they  were  eadi  cases  where 
parties  were  using  the  tracks  of  the  railroad 
company  in  the  late  hoars  of  the  night  and 
It  is  merely  held  that  even  though  it  might  be 
the  duty  of  a  company  to  anticipate  at  such 
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places  the  presence  of  ijersons  upon  Its  track 
In  daytime,  or  at  such  reasonable  hours  as 
they  were  shown  to  have  customarily  have 
used  them,  no  such  dniy  rested  up<m  It  in  the 
nsual  hours  of  the  night  when  in  the  usual 
order  of  things  persons  were  not  to  be  ex- 
pected at  such  places.  In  this  case  the  evi- 
dence shows  that  at  all  times  during  the 
working  hours  of  the  day  the  employes  of  the 
distillery  used  this  switch  as  a  passageway  to 
and  from  the  boiler  room,  and  failed  to  show 
any  fixed  time  was  given  by  orders  of  the 
distUlery  company  when  it  should  not  be  used 
as  such  other  than  that  the  door  must  be  kept 
down  when  trains  were  switching.  Appel- 
lee's evidence  is  that  be  had  no  notice  that 
the  train  was  switching,  and  that  no  signal 
was  given  indicating  its  approach  to  the  pass- 
way. 

Tbe  train  which  struck  appellee  consisted 
of  an  engine,  tender,  and  three  freight  cars, 
and  at  the  time  it  was  backing  on  the  switch 
at  the  rate  of  six  or  eight  miles  an  hour 
around  this  curve ;  that  no  lookout  duty  was 
maintained  as  the  train  backed  up  the  switch 
at  the  rear  end  thereof,  except  that  on  the 
front  end  of  the  rear  car  and  on  the  outside 
of  the  curve  there  was  a  brakeman  who  says 
that  he  could  not  from  his  position  have  seen 
the  appellee  and  did  not  see  him.  It  is  fur- 
ther shown  that  the  condnctCMr  and  another 
brakeman  had  preceded  the  train  up  the 
switch  on  foot,  and  that  neither  of  them  had 
stayed  at  this  point  of  danger  to  keep  a  look- 
out. There  seems  to  be  no  doubt  that  at  this 
point,  so  constantly  used  as  a  passageway,  at 
a  place  around  the  corner  of  a  building  tn 
this  short  curve,  an  effective  lookout  duty 
was  imperatively  demanded,  and  it  was  in- 
sufficient that  this  brakeman,  who  was  30  or 
40  feet  from  the  rear  of  the  train  and  in  such 
poBltion  that  be  could  not  see  this  passage- 
way, or  that  the  engineer  and  fireman  in  the 
engine  176  feet  away  around  this  curve  were 
attempting  to  keep  such  a  lookout  It  would 
be  farcical  to  say,  under  the  physldal  condi- 
tions existing  at  that  place,  that  sudi  a  look- 
out was  sufficient.  The  lookout  contemplated 
by  the  law  is  one  that  will  be  elTectlve,  such 
as  wiU  keep  in  view  the  dangerous  crossing. 
Not  only  so,  but  the  decided  weight  of  the 
evidence  is  that  no  warning  or  signal  of  any 
kind  was  given  by  this  backing  train  as  it 
came  around  that  curve  at  the  comer  of  the 
boildlng,  a  place  constantly  used  as  a  pas- 
sageway during  working  hours. 

[3]  The  claim  that  the  app^ant  was  guilty 
of  contributory  negligence  as  a  matter  of 
law  cannot  be  sustained.  His  own  evidence 
is  that  he  looked  as  far  up  the  track  as  he 
could  by  reason  of  the  curve  and  ccnmer  of 
the  buUding  before  stepping  on  It,  that  no 
signal  was  given,  and  be  did  not  hear  the 
rumble  of  the  train  and  did  not  know  of  Its 
approach,  and  certainly  under  the  scintilla 
rule  In  this  state  this  evidence  authorized 
him  to  have  submitted  to  the  Jury  that  ques- 


tion, and  it  was  submitted  in  an  Instractlon 
drawn  by  the  attorneys  of  the  appellant 

[4]  It  is  further  insisted  that  because  of 
the  fact  that  the  distillery  company  bad  cer- 
tain electrical  wires  running  into  its  building, 
something  over  five  feet  above  the  top  of  a 
freight  car,  and  that  because  there  were  cer- 
tain obstructions  four  or  five  feet  above  the 
height  of  a  freight  car  at  a  set  of  scales  oper> 
ated  by  the  company  further  up  the  swltdi 
track,  no  lookout  could  have  been  maintained 
on  top  of  a  freight  car;  but  the  evidence 
satisfactorily  shows  that  a  brakeman  might 
have  with  reasonable  safety  seated  himself 
on  the  top  of  a  freight  car  without  being  en- 
dangered by  these  obstructions.  Not  only  so, 
but  the  instructions  of  the  court  did  not  re- 
quire of  the  company  that  it  should  have  a 
lookout  on  the  car  at  all,  but  only  in  such 
position  that  he  could  discover  the  presence 
of  persons  on  the  track.  It  was  not  at  all 
necessary  that  the  lookout  should  have  been 
upon  the  car,  and  it  is  not  at  all  improbable 
by  reason  of  the  physical  facts  that  it  would 
have  been  more  effective  oa  the  ground. 

[S]  The  appellant  strenuously  insists  that 
the  court  erred  in  not  giving  the  following 
instruction  offered  by  it: 

"The  court  instructs  the  jury  that  if  they  be- 
lieve from  the  evidence  that  tne  plaintiff,  Wm. 
P.  Dugless,  came  from  the  boiler  or  furnace 
room  onto  the  railroad  track  in  such  close  prox- 
imity to  the  approaching  train  at  a  time  when 
the  operators  In  charge  of  said  train  did  not 
know  of,  or  by  the  eixercise  of  ordinary  care  on 
their  part  could  not  have  ascertained,  his  pres- 
ence in  time,  by  the  exercise  of  ordinaiy  care  on 
their  part,  to  have  stopped  the  train  and  pre- 
vented the  accident,  and  that  he  received  the  in- 
juries of  which  he  complains  on  account  there- 
of,_  then,  even  though  they  should  believe  the 
said  operators  were  negligent  under  instruction 
No.  1,  they  ought  to  find  for  the  defendant" 

This  instruction,  in  effect,  would  have  been 
to  say  to  the  jury  that.  If  appellee  emerged 
from  the  boiler  room  in  close  proximity  to 
the  train,  even  though  there  had  been  no  sig- 
nals, and  even  though  no  lookout  duty  had 
been  kept,  if  the  trainmen  had  not  discovered 
his  presence  in  time  to  have  stopped  the 
train  and  prevented  the  accident,  they  must 
find  for  the  defendant;  In  other  words,  it 
was  the  equivalent  of  saying  to  the  Jury  that 
the  appellee  was  a  trespasser  and  the  train- 
men owed  him  no  duty  until  they  discovered 
his  peril.  The  instruction  assumes  that  the 
appellee  waa  a  trespasser,  which  we  have 
seen  above  he  was  not  Manifestly  the  ac- 
tion of  the  court  in  declining  to  give  this  in- 
struction was  proper.  The  instructions  of 
the  court  as  a  whole  fairly  submitted  the  is- 
sues and  are  not  open  to  any  Just  criticism. 

[6]  The  evidence  is  that  the  appellee  was 
36  years  of  age  at  the  time  of  the  accident 
and  a  laborer  earning  ^.50  per  day ;  that  he 
was  confined  to  the  hospital  for  seven  weeks 
after  his  Injury,  has  never  been  able  to  work 
since  or  earn  anything,  and  gets  around  with 
great  difficulty ;  that  It  is  probable  that  aik- 
other  operation  will  have  to  be  performed  oa 
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his  left  foot;  that  he  la  unqnestlonably  a 
hopeless  cripple  for  lUe;  that  his  suffering 
has  been  of  the  moat  intense  diaracter ;  and 
that  he  will  continue  to  suffer  throughout  his 
life.  Under  theee  drcomstances,  the  argor 
ment  is  made  that  the  verdict  is  exoessiTe!. 

There  Is  a  decided  modem  tendency  to  up- 
hold liberal  verdicts  in  cases  of  serious  in- 
juries not  resulting  in  death.  The  courts 
have  shown  an  incllnatloa  to  talte  into  the  es- 
timate not  only  the  destruction  of  earning 
power,  not  only  the  suffering  oidured  and  to 
be  endured,  but  the  fact  that  in  such  cases 
men  are  deprived  of  the  privilege  of  enjoying 
life  in  any  way  or  in  any  manner  and  are 
humiliated  by  being  made  hopeless  charges 
upon  their  families  and  friends.  In  Ann. 
Oas.  1913A.  page  1364,  and  in  L.  B.  A.  1916F. 
page  310,  will  be  found  a  list  of  cases  show- 
ing the  damages  held  not  to  be  excessive  in 
cases  where  there  was  a  loss  of  a  leg  in  con- 
junction with  other  injuries.  An  exsmina- 
tion  of  those  cases  will  disclose  that  in  many 
of  them,  where  the  injuries  were  lees  serious 
or  no  more  so  than  in  this  case,  much  larger 
vprdlcts  have  been  upheld.  It  is  a  large  ver- 
dict, and  it  is  a  serious  Injury ;  we  are  un- 
willing to  say  that  it  is  eccoessivs  under  all 
th0  facts. 

Judgment  affirmed. 


FOT-PKOOTOB  CO.  v.  MAKSHALL  & 
THOBN. 

'  (Court  of  Appeals  of  Kentucky.    March  24, 
1916.) 

1.  IiivEBT  Stablk  and  Gabaok  Keefkrs  9=3 

11— ElBINQ    or   HOBSEB   AND    VEHICLES— IlT- 
JITBXES. 

Where  lirery  stable  keepers  let  a  team  of 
mules  in  charge  of  their  driver  to  haul  passen- 
gers, one  of  whom  was  injared  by  the  misman- 
agement and  carelessneM  of  the  driver,  the  sta- 
ble keepers  were  responsible,  since  a  livery  sta- 
ble keeper  who  lets  a  horse  or  team  and  vehicle 
and  famishes  his  own  driver  is  bound  to  eier- 
-Cise' ordinary  care  and  skiil  to  provide  a  care- 
ful and  competent  driver,  possessed  of  such  skill, 
prudence,  and  experience  as  is  usual  and  ordi- 
nary in  persons  engaged  in  the  same  occupation. 
PWd.  Note. — For  other  cases,  see  Livery  Stable 
and  Garage  Keepers,  Cent  Dig.  i  12 ;  D«e.  Dig. 

«=S>11.] 

2.  LXVEBT  8TABUE  AAD  GaBAOS  KKEPBBS  «=> 
10— HiBINO  OF  HOBSEa  AUD  VEHICLES— 1«- 
JtTBIES. 

Where  livery  stable  keepers  let  a  mule  team 
and  driver  to  a  contractor  for  haulage  work, 
they  were  liable  to  the  contractor  for  any  dam- 
ages which  the  driver  with  the  team  inflicted 
by  negligent  and  unskillful  management  there- 
to whereby  the  contractor's  property  was  dam- 
aged. 

[E}d.  Note.— For  other  cases,  see  Uvery  Stable 
and  Garage  Keepers,  Cent.  Dig.  i  11 ;  Deci  Dig. 
4=>10.] 

3.'  lavERT  Stabus  and  Oabaok  Kekfebb  ^s> 
12— Hiking  of  Horses  and  Vehicles— In- 
JVBIES  TO  Mule. 

Where  livery  stable  keepers  let  a  mule  team 
with  a  driver  to  a  contractor  for  haalage  work 
with  instructions  to  the  driver  to  refuse  to  drive 
the  team  in  a  dangerous  place  and  to  cease  to 


work  rafter  than  do  so,  and  a  mule  fell  into  a 
hole  near  a  driveway,  breaking  its  leg,  so  that 
it  had  to  be  killed,  there  being  ample  space  over 
which  the  team  conld  have  gone  with  safety,  the 
contractor  was  not  liable  in  contract  for  the  in- 
jury. 

[Ed.  Note. — For  other  casesL  see  Liven  Stable 
and  Garage  Keepers,  Cent  Dig.  {  13 ;  Dec  Dig. 

«=9l2.1 

4.  Tbial  «=>251(4)— iNSTBUonoNS— Applioa- 
noN — Contract  ob  Tort. 

In  an  action  by  lively  stable  keepers  for 
iajuries  to  a  mule,  the  submission  of  the  case 
to  the  jury  in  such  a  way  as  to  authorize  it 
to  return  a  verdict  as  though  the  action  bad 
been  brought  in  tort,  where  It  was,  in  fact, 
brought  in  contract,  was  erroneons. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  691;  Dec.  Dig.  <8s>251(4).l 

5.  AonoN  «=>47— JoiROBR  ow  Oausbs  or  Ac- 
tion—Statute. 

Under  Civ.  Code  Prac.  |  83,  touching  the 
joinder  of  causes  of  action,  the  joinder  of  a 
cause  «i  action  in  tort  with  one  in  contract  is 
improper. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  H  469,  470,  472-489;    Dec.  Dig.  .^=>47.J 

Appeal  from  Circuit  Court,  Fayette  County. 

Suit  by  Marshall  Sc  Thorn  against  the  Foy- 
Froctor  Company.  There  was  a  Judgment 
for  plaintiffs,  and  defendant  moves  for  ap- 
peal. Motion  sustained,  appeal  granted,  and 
judgment  reversed,  with  direction. 

Clinton  M.  Harbls<m  and  Samuel  IL  Wil- 
son, both  oC  Lexington,  for  appelant.  Bally 
D.  Berry,  of  Lexington,  for  app^ees. 

THOMAS,  J.  AHMllees  were  engaged  in 
the  livery  business  in  the  dty  of  Lexington, 
and  would,  when  called  on,  let  and  hire 
wagons  and  teams  and  a  driver  to  go  with 
and  use  them.  The  appellant  was  engaged 
under  a  contract  which  it  had  with  the  dty 
of  Lexington  in  constructing  a  viaduct  in  the 
dty,  and  one  morning  it,  through  its  man- 
ager, called  the  office  of  the  appellees  over 
the  telephone,  and  in  the  conversation  a  c«»- 
tract  was  agreed  upon  whereby  the  appellees 
let  for  hire  to  the  appellant  a  wagon  and 
team  which  was  composed  of  two  mules,  and 
a  driver  for  them  was  also  fntnlshed.  This 
driver  with  the  team  was  to  do  such  hauling 
in  its  work  of  constructing  the  viaduct  aa  ap- 
pellant desired ;  it  consisting  of  hauling  mate- 
rial necessary  therefor  prindpally  sand  and 
gravel.  Appellees  were  to  pay  the  driver, 
feed  the  team,  and  take  cere  of  it  and  the 
wagon  at  night  and  other  times  wboi  not  be- 
ing used  by  appellant.  Appellant  was  not  ob- 
ligated to  and  did  not  do  any  of  these  things, 
nor  did  It  have  any  control  over  the  driver  or 
tean^  except  to  direct  the  former  what  was 
desired  to  be  hauled  and  where  to  haul  it 
For  the  use  of  this  team  and  driver  for  the 
purposes  stated  appellant  agreed  to  pay  a 
fixed  and  determinate  sum  whldi  was  agreed 
to  be  accepted  by  the  appellees. 

Under  this  contract  of  bellmait  the  team 
was  sent  one  morning  by  appellees  in  diarge 
of  a  colored  driver  named  Beuhen  Montigne; 
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wbo  seems  from  the  evidence  to  bare  been 
working  for  appeUees  in  this  capadty  for 
quite  a  wbUe.  Along  towards  the  close  of 
the  day  Montigue  was  attempting  to  drive 
tbe  team  with  a  load  of  sand  over  a  part  of 
the  viaduct,  by  one  edge  of  which  were  some 
holes,  and  in  some  manner  one  of  tlie  mnles 
got  its  foot  into  one  of  these  holes,  result- 
ing in  the  breaking  of  its  leg.  After  resort- 
ing to  treatment  in  an  effort  to  restora  thn 
broken  limb,  it  was  discovered  that  this  was 
tmirassible,  and  the  mule  was  finally  killed. 
This  suit  was  filed  by  the  appellees,  as  plain- 
tiffs  below,  against  appeUant,  as  defendant, 
seeking  to  recover  the  value  of  tbe  mule, 
which  after  amendment  was  fixed  at  $260 
and  the  further  sum  of  $60  for  loss  of  time, 
medicines,  and  a  veterinary  surgeon's  bUl 
in  an  effort  to  core  the  mule  was  claimed. 
The  potion  is  based  entirely  upon  the  cour 
tract  of  bailmoit,  and,  after  stating  there- 
in tbe  letting  and  hiring  of  the  mules  as 
well  as  the  wagon  and  drivw,  and  deliver- 
ing same  to  the  defendant,  it  continues  thus: 
"Plaintiffs  say  that,  what  aaid  team  of  mulea, 
wagon,  and  driver  were  hired  and  let  to  defend- 
ant as  hereinbefore  set  out,  said  mules  were 
sound  and  in  good  condition,  and  said  defend- 
ant agreed  and  contracted  with  plaintiffs  to  nse 
same  in  a  prudent  and  careful  manner  and  to 
return  same  to  plaintiff  in  sound  and  good  con- 
dition. PlaintiSB  say  that  said  defendant  has 
violated  and  broken  said  contract,  in  that  it 
failed  to  return  said  mnles  to  plaintiffs  in  a 
sound  and  good  condition,  but,  on  tbe  contrary, 
when  defendant  returned  said  team  of  mules  to 
plaintiffs,  one  of  them  was  badly  bruised,  lacer- 
ated, damaged,  and  injured,  and  that  defendant, 
its  servants,  agents,  and  employes,  employed, 
used,  and  operated  and  worked  said  mules  in 
such  a  n^ligent  and  careless  manner  as  to  cause 
the  said  bruises,  laceration,  damage,  and  injury 
to  the  said  male  to  the  value  of  said  mule  in 
at  least  the  sum  of  $100"  (afterwards  inereased 
by  amendment  to  $250). 

The  defendant  at  the  time  of  the  filing  of 
the  suit  was  a  nonresident  corporation,  and 
the  usual  grounds  for  an  attachment  in  such 
cases  were  incorporated  in  the  petition.  In 
complying  with  the  requirements  of  the  Code 
in  such  cases  as  to  the  stating  ot  the  nature 
of  plaintiff's  claim  the  language  used  is  this: 

"The  plaintiffs  state  further  that  tbe  claim 
in  this  action  against  the  defendant,  the  Foy- 
Proctor  Company,  a  corporation,  is  for  m<«ey 
due  on  a  contract." 

The  answer  consisted  of  a  general  denial 
of  the  averments  of  tbe  petition,  and,  in  ad- 
dition, affirmatively  alleged  that  def^dant 
never  did  take  possession  of  the  wagon  or 
team,  but  that,  on  the  contrary,  the  driver, 
Monligne,  continued  to  remain  in  complete 
charge  and  control  as  well  as  the  iwssession 
of  them  during  the  time  they  were  in  the 
servioe  of  tbe  defendant.  Upon  the  trial 
there  was  a  verdict  and  Judgment  in  favor 
of  plaintiff  for  the  full  amount  sued  for, 
$300,  and,  complaining  of  that  Judgment,  an 
appeal  is  asked  by  motion  made  in  this  court 

Only  one  of  the  plaintiffs,  Mr.  Thorn,  tes- 
tified upon  the  trial.  His  testimony  In  the 
bill  of  exceptions  is  in  narrative  form,  and. 


after  showing  the  contract  and  the  nature  of 
the  letting  and  hiring,  he  says  as  follows: 

"That  tbe  plaintiffs  were  at  the  time  of  the 
accident  complained  of  engaged  hi  the  business 
of  buying  and  selling  mules,  and,  as  livery  men, 
in  the  business  of  hiring  mules  out,  sometimes 
with  wagons  and  drivers ;  that  one  day  in  June, 
1014,  defendant's  fweman,  G.  A.  Pavette,  in 
charge  of  the  construction  of  tbe  West  Main 
street  viaduct  at  Lexington,  Ky.,  called  up 
Thorn  over  the  telephone  and  ordered  a  wagon, 
a  pair  of  mules,  and  a  driver  to  work  by  the  day 
upon  the  viaduct  job;  that  he  Cihom)  there- 
upon sent  the  wagon,  team,  and  driver  as  order- 
ed; that  in  the  said  agreement  of  hiring  there 
was  no  express  understanding  that  the  defend- 
ant shonld  be  responsible  for  the  safety  of  the 
team ;  that  the  point  was  not  mentioned ;  that 
the  agreement  of  hirinj^f  was  unusual  in  no  re- 
spect, but  was  the  ormnary  contract  of  hiring 
a  wagon,  team,  and  driver;  that  the  driver 
sent  by  him  in  charge  of  the  team  was  Benben 
Montigue,  a  colored  man  chosen  by  the  plain- 
tiffs, paid  by  them,  and  being  one  who  worked 
for  them  a  great  deal;  that  be  was  paid  by 
them  according  to  the  time  l>e  was  engaged  in 
working  for  defendant ;  that  in  sending  Reuben 
Montigue  with  the  team  he  merely  directed 
him  to  take  the  wagon  and  team  and  report  to 
Pavette." 

The  Mr.  Pavette  mentioned  therein  was 
the  manager  or  foreman  in  charge  of  the 
work  on  the  viaduct,  and  it  is  shown  by  the 
testimony  of  this  witness  that  the  contract 
was  substantially  as  testified,  as  follows: 

"That  on  the  morning  of  the  accident  the  said 
Reuben  had,  at  his  direction,  already  hauled 
several  loads  of  sand,  traversing  the  same  path 
across  the  viaduct  that  he  was  following  when 
tbe  accident  occurred;  that  he  (Pavette),  nor 
any  servant  of  the  defendant,  had  not  taken  pos-. 
session  of  the  team  on  that  day  nor  any  control 
over  the  manner  in  which  Reuben  should  drive 
the  team ;  and  that  the  team  had  not  been  out 
of  Reuben's  possession  since  it  came  to  the  via- 
duct that  day  to  work." 

Other  testimony  heard  upon  the  trial  did 
not  substantially  change  the  issues. 

The  court  by  instruction  No.  1  told  the 
Jury,  in  substance,  that  if  it  should  believe 
from  the  evidence  that  the  plaintiffs  had  no 
control  of  the  use  of  the  mules,  and  that 
the  driver  was  subject  to  tbe  orders  or  con- 
trol of  the  defendant,  and  that  while  sanj^ 
were  thus  in  tbe  possession  of  it  the  mules 
were,  under  its  direction,  "used  in  a  care- 
less and  negligent  manner,"  by  reason  of 
which  one  of  them  was  injured,  then  the 
verdict  should  be  for  the  plaintiff.  Another 
Instruction  submitted  tbe  converse  of  this, 
and  still  another  was  directed  to  the  meas- 
ure of  damages. 

[1]  Clearly  the  facts  of  this  case  constitute 
a  bailment  of  hiring  for  the  mnttial  benefit 
of  both  tbe  bailor  and  bailee,  and  included 
in  this  bailment  was  that  of  tbe  driver  as 
well  as  the  wagon  and  team.  Under  the 
law  Montigue,  the  driver,  c(«tinued  to  be  the 
servant  of  tbe  owner  of  the  wagon  and  team, 
and  his  acts  were  those  of  tbe  owners  them- 
selves. If  tbe  team,  instead  of  being  en- 
gaged in  hauling  sand,  bad  been  hauling  pas- 
sengers, and  they  or  any  of  them  bad  been 
injured  by  mismanagement  or  carelessness 
of  the  driver,  the  owner  would  be  responair 
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Me.    This  rule  la  stated  In  volume  19,  A.  & 
E.  Encyc.  of  Law,  p.  4S4,  tbuB: 

"A  livery  stable  keeper  who  lets  a  horse  or 
team  and  vebidle  and  furnished  his  own  driver 
is  bound  to  exercise  ordinary  care  and  skill  to 
provide  a  careful  and  competent  driver." 

Further  on,  and  on  the  same  page,  in  con- 
sidering the  degree  of  skUl  necessary  to  be 
possessed  by  the  driver.  It  is  said: 

"All  that  can  be  required  in  such  cases  is  that 
the  driver  shall  be  possessed  ot  such  skill,  pru- 
dence, and  experience  as  is  usual  and  ordinary 
in  persons  engaged  in  the  same  occupation." 

These  rules  will  be  found  to  be  sustained 
by  the  courts  of  this  country,  as  well  as  text- 
writers,  and  we  dte  the  following  as  having 
more  or  less  direct  bearing  thereon:  Morris 
V.  Trudo,  83  Vt  44,  74  Atl.  887,  26  I*  R.  A. 
(N.  S.)  33 ;  Kellogg  v.  Church  Charity  Foun- 
dation, 203  N.  Y.  191,  96  N.  E.  406,  38  L.  R. 
A.  (N.  S.)  481,  Ann.  Cas.  1913A,  863;  WU- 
bur  V.  Forglone  &  Romano  Ca,  109  Me.  521, 
85  Atl.  48;  Gerretson  v.  Rambler  Oarage 
Co.,  149  Wis.  528,  136  N.  W.  186,  40  L.  R.  A. 
(N.  S.)  457;  Stewart  v.  California  Improve- 
ment Co.,  131  Cal.  125,  63  Pac.  177,  724,  52 
U  R.  A.  205 ;  Standard  Oil  Co.  v.  Anderson, 
212  U.  S.  215,  29  Sup.  Ct.  252,  53  L.  Ed.  480 ; 
Hussey  V.  Franey,  206  Mass.  413,  91  N.  B. 
391,  137  Am.  St.  Rep.  460 ;  Fenner  v.  Crips, 
109  Iowa,  455,  80  N.  W.  526;  W.  S.  Qulnby 
Co.  V.  Estey,  221  Mass.  56,  108  N.  E.  90S; 
Tomroos  v.  R.  H.  White  Co.,  220  Mass.  336, 
107  N.  E.  1015 ;  Chapman  v.  People's  Ice  Co., 
125  Minn.  168,  145  N.  W.  1073. 

[2,  3]  Accepting  the  soundness  of  the  rules 
lust  stated.  It  is  difficult  to  see  upon  what 
theory  or  line  of  reasoning  that  the  bailee 
under  circumstances  siuiilar  to  the  ones  here 
under  consideration  would  be  liable  for  the 
management  of  the  team  when  its  manage- 
ment was  delegated  entirely  and  exclusively 
to  the  driver  of  the  bailor,  who  himself,  ac- 
cording to  the  rule,  agreed  with  the  bailee 
that  such  driver  should  be  reasonably  skilled 
In  the  performance  of  the  work  for  which  his 
services  were  let.  Under  the  rule  Just  con- 
sidered there  could  be  no  question  bnt  that 
the  bailor  would  be  liable  to  the  bailee  for 
any  damages  which  the  driver  with  his  team 
might  inflict  in  the  negligent  and  unskillful 
management  of  the  team  whereby  the  proper- 
ty of  the  bailee  was  Injured  or  damaged. 
The  proof  wholly  falls  to  show  that  the  In- 
Jury  to  the  mule  was  through  any  negligence 
of  the  defendant  or  any  of  Its  agents  or 
servants  either  in  directing  the  driver  where 
to  go  or  bow  to  go.  It  is  true  that  the  hole 
Into  which  the  mule  fell  was,  to  say  the  least, 
near  by  the  driveway,  but  It  was  plain  to  be 
seen,  and  It  is  shown  that  not  only  had  this 
particular  team  been  driven  over  that  iflace 
all  day,  but  others  likewise,  and  there  was 
ample  space  over  which  the  drive  could  have 
been  made  with  safety,  and  it  is  evident  that 
the  injury  was  the  result  of  some  fault  of  the 
driver  or  the  unmanageable  condition  of  <Hie 
or  both  of  the  mules;   at  any  rat^  that  It 


was  produced  by  something  for  which  the  de- 
fendant was  not  responsible.  If,  however.  It 
should  be  insisted  (for  which  there  is  no 
proof)  that  the  driver  was  made  to  pass  over 
a  dangerous  place  by  ttie  defendant  w  its 
agents,  Jt  Is  exceedingly  doubtful  If  it  would 
be  liable  in  this  case,  because  the  proof  shows 
that  the  servants  of  plaintiffs  were  Instructed 
by  them  to  refuse  to  use  the  team  in  a 
dangerous  place  and  to  cease  to  wwk  rather 
than  do  so ;  thus  showing  that  these  matters 
were  left  entirely  by  plaintifte  with  the 
driver. 

A  case  directly  in  point  is  that  of  Oiapman 
V.  People's  Ice  Co.,  125  Minn.  168,  145  N.  W. 
1078.  There  the  {>laintiff  had  hired  his  team 
and  driver  to  the  defendant  for  the  sum  ot 
93.75  per  day.  The  services  consisted  in 
scraping  snow  from  ice  and  plowing  the  Ice 
for  the  purpose  of  stwing  it  for  future  use. 
The  driver  drove  the  team  into  a  place  where 
the  ice  had  been  cut,  and  since  which  time 
only  a  thin  covering  of  Ice  had  been  formed. 
The  team  broke  through  this  thin  ice  and 
was  drowned.  The  bailee  In  that  case  had 
failed  to  fence  off  in  some  way  the  place 
where  the  Ice  had  been  cut  as  required  by 
the  statute  of  the  state  of  Minnesota.  Still, 
in  a  suit  by  the  owner  of  the  team  against 
the  Ice  company  to  recover  tiie  value  of  the 
mules,  the  plaintiff  was  defeated,  and  the 
court  in  that  opinion.  Inter  alia,  said: 

"So  far  as  reasonably  necessaiy  to  care  for 
and  preserve  the  property,  the  driver,  as  plain- 
tiffs representative,  retained  control  of  the 
team.  He  was  in  plaiDtHTs  pay.  He  had  beoi 
selected  by  plaintiff  as  a  driver,  and  he  was  sub- 
ject to  the  Keneral  orders  of  plaintiff.  Had  tlte 
plaintiff  desired  to  di8char|;e  him,  or  recall  bim 
and  substitute  another  driver  in  his  place,  or 
divert  him  to  another  job,  he  could  have  done 
so.  Defendant  could  not  have  done  any  of  these 
thin^.  Had  it  been  dissatisfied  with  the  serv- 
ice, It  could  only  have  dismissed  both  man  and 
team.  On  well-settled  principles  Bruener  was 
the  servant  oaly  ot  plaintiff.'' 

[4, 1]  Manifestly,  from  what  we  have  a&ea, 
defendant  Is  not  responsible  on  Its  contract 
under  the  facts  and  circumstances  of  this 
case,  nor  do  we  believe  it  is  liable  in  tort. 
But,  inasmuch  as  the  suit  is  based  npon 
the  contract  of  bailment  exclusively,  it  Is 
unnecessary  to  consider  liability  for  the  lat- 
ter form  of  action.  The  case  waa  submitted 
to  the  Jury  in  such  a  way  aa  to  authorize 
it  to  return  a  verdict  as  though  the  action 
had  been  brought  in  tort  This  was  error, 
because  there  is  nothing  in  the  petition  to 
Jnstt^  it,  and,  if  there  had  been.  It  would 
have  been  a  misjoinder  under  section  S3 
of  the  Civil  Code  of  Practice,  as  well  as 
numerous  decisions  from  this  court,  indud- 
Ing  the  case  of  O.  ft  O.  v.  Pattoo,  146  Ky. 
656,  143  S.  W.  26. 

Appellant  not  being  liable  in  tort,  espe- 
cially under  the  pleadings,  and,  as  we  have 
seen,  there  being  none  under  the  contract, 
the  defendant's  motion  for  a  peremptory 
lastruction  should  have  prevailed. 

The ,  motion  for  the  appeal  la  therefore 
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sustained,  and  tbe  appeal  granted,  and  the 
judgment  Is  reversed,  with  directions  to 
proceed  In  accordance  herewith. 


COMMONWEAliTH  v.  FIHST  CHRISTIAN 

CHURCH  OP  LOUISVILLE, 

SAME  V,  STAJRKS. 

(Court  of  Appeals  oi  Kentucky.    March  24, 
1916.) 

1.  Taxation  «=»82  —  Ownebshif  —  ContkacC 
to  pubohase— equitablk  intebebt. 

The  trnsteea  of  a  congregation  entered  into 
a  contract  redting  that,  pursuant  to  a  vote  ot 
the  congregation,  they  sold  and  agreed  to  con- 
vey to  defendant  the  property  of  the  church  in 
consideration  of  the  sum  of  !f350,000,  $100,000 
to  be  paid  in  cash  upon  execution  of  the  agree- 
ment, the  remainder  to  be  paid  as  it  might  be 
needed  to  make  payments  upon  the  contract  for 
a  new  church,  the  congregation  to  retain  posses- 
sion of  the  property  sold  until  the  new  church 
was  completed.  Held,  that  title  to  the  premises 
passed  to  defendant,  and  he  became  at  least  the 
equitable  owner,  and  so  under  Ey.  St.  f  4023,  de- 
claring that  it  shall  be  the  duty  of  the  holder  of 
the  equitable  title  to  list  the  property  and  pay 
the  taxes  thereon,  whether  the  property  be  in 
possession  or  not,  defendant  was  liable  for  taxes 
on  the  property. 

[Ed.    Note.— For   other   cases,    see   Taxation, 
Cent.  Dig.  iS  170,  171;    Dec.  Dig.  «=982.] 

2.  Taxation  i8=247— Exemptions— Pbopbbtt 
Used  fob  Relioiotts  Wobsbip. 

In  such  case,  as  defendant  received  compen- 
sation for  all  moneys  paid  to  the  church,  he 
could  not  escape  taxation  on  the  theory  that  the 
premises  being  used  for  religious  worship  were 
exempt  under  Const.  |  170.  and  Ky.  St.  1  4026, 
exempting  property  used  for  reli^ous  worship 
from  payment  of  taxes. 

[Ed.   Note.— For   other   cases,   see   Taxation, 
Cent.  Dig.  {{  326-330;  Dec.  Dig.  «=»247.] 

3.  Taxation  *=» 76— "Pbopebtt"— What  CoN- 

8TITDTES. 

Where  defendant  entered  Into  a  contract  to 
purchase  the  property  of  a  church  congregation 
paying  about  one-third  of  the  consideration  in 
cash  and  agreeing  to  pay_  the  remainder  on  de- 
mand, and  the  congregation  retained  a  lien  on 
the  property,  possession  of  which  it  was  to  re- 
tain until  its  new  building  was  completed,  the 
contract  was  valuable  "property"  sabject  to  tax- 
ation. 

[Ed.   Note.— For   other   cases,    see   Taxation, 
Cent  Dig.  |  162 ;   Dec.  Dig.  <8=7a 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Property.] 

4.  Taxation  $=»247— ExEitPTioNa 

Exemption  from  taxation  is  a  privilege 
which  does  not  follow  the  property.  Therefore 
on  disposition  of  property  used  for  religious 
worship  the  exemption  from  taxation  does  not 
follow  the  property. 

[Ed.    Note. — For   other   cases,   see   Taxation, 
Cent  Dig.  {{  326-330;  Dec.  Dig.  «8=»247.] 

5.  Taxation     «=3244— Exemption— Pkopebtt 
Used  fob  Rbuoious  Wobbhip. 

Under  Const.  {  170,  exempting  from  taxa- 
tion places  actually  used  for  religious  worship 
and  parsonages  occupied  as  a  home  for  the  min- 
ister, a  church  con^egation  desiring  a  more  suit- 
able place  for  religious  worship  will  not  be  taxed 
on  funds  to  be  invested  in  a  new  place  of  wor- 
ship, which  were  derived  from  the  sale  of  its  old 
premises,  notwithstanding  the  contract  of  sale, 
wliich  provided  for  payments  by  the  purchaser 
as  needed,  allowed  the  congregation  to  retain 


possession  of  its  original  property  until  the  ne.w 
church  should  be  ready  for  occupancy ;  it  being 
within  the  spirit  of  the  Constitution  to  exempt 
from  taxation  moneys  intended  to  be  devoted  to 
acquiring  a  place  of  religious  worship  as  well  as 
the  place  itself. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Cent.  Dig.  |!  405-414 ;  Doc.  Dig.  <8=»244.] 

Miller,  C.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Cbanoeiy  Brancti,  Second  Division. 

Actions  by  the  Commonwealth  of  Kentucky, 
by  Its  revenue  agent,  against  the  First  Chris- 
tian Church  of  Louisville,  Ky.,  and  against 
John  P.  Starks.  From  judgments  for  de- 
fendants, plaintiff  appeals;  the  cases  being 
consolidated  by  agreement  of  the  parties. 
Reversed  and  remanded  in  each  case,  with 
directions. 

Rowan  Hardin,  of  Louisville,  for  the  Com- 
monwealth. H.  L.  Stone,  Henry  M.  Johnson, 
and  M.  S.  Barker,  all  of  Louisville,  for  ap- 
pellees. 

HURT,  J.  These  two  causes  were,  by  the 
parties,  agreed  to  be  beard  and  determined 
together. 

On  the  4tb  day  of  February,  1909,  the  ap- 
pellee First  Christian  Church  of  LoulsvIUe, 
Ky.,  which  Is  a  corporation  created  by  a  spe- 
cial act  of  the  General  Assembly  for  re- 
ligious purposes,  by  Its  trustees,  entered  in- 
to a  contract  with  the  appellee  John  P. 
Starks.  The  contract  was  reduced  to  writ- 
ing and  subscribed  by  the  parties  and  deliv- 
ered. The  contract  is  In  words  and  figures 
as  follows: 

"This  article  of  agreement,  made  and  entered 
into  by  and  between  the  EHrst  Christian  Churdi 
of  Louisville,  Kentucky,  by  its  trustees  Joseph 
P.  Torbitt,  Henry  L.  Stone,  William  S.  Clad- 
well,  Thomas  J.  Minary  and  William  E.  Grin- 
stead  (duly  authorized  and  empowered  by  a  vote 
of  the  congregation  of  said  church  to  sell  the 
property  of  said  church  as  hereinafter  described) 
and  John  P.  Starks  of  the  said  city  and  state, 
witnesseth: 

"That  the  said  trustees  have  this  day  B<dd  and 
by  these  presents  do  sell  and  agree  to  convey  to 
said  Starks  the  property  of  said  dmrch,  located 
in  the  City  of  Louisville,  Kentodcy,  on  the 
northeast  comer  of  Fourth  and  Walnut  streets, 
fronting  ei^ty-two  (82)  feet  on  Walnut  street, 
and  running  back  of  that  front  between  parallel 
lines  and  binding  on  Fourth  street  one  hundred 
and  sixty  (160)  feet  to  an  alley,  in  consideration 
of  which  said  Starks  agrees  and  promises  to  pay 
to  said  trustees  the  sum  ot  three  hundred  and 
fifty  thonsand  ($350,000.00)  dollars,  as  follows, 
to  wit :  He  will  pay  one  hundred  thousand 
(£100,000.00)  dollars,  in  cash,  upon  the  execu- 
tion of  this  agreement,  upon  which  the  church 
will  allow  him  interest  at  the  rate  of  3  per  cent 
per  annum  from  the  date  of  said  payment  until 
the  delivery  to  him  of  the  possession  of  said 
property,  as  hereinafter  provided ;  and  in  addi- 
tion to  said  one  hundred  thousand  ($100,000.00) 
dollars,  he  will  pay  upon  demand  from  time  to 
time  such  sums  of  money  in  amounts  of  five 
thousand  ($5,000.00)  dollars,  or  multiples  there- 
of, as  shall  be  needed  from  time  to  time  by  said 
church  to  make  payments  upon  the  construction 
of  the  new  church  which  is  to  be  built,  upon 
which  payments,  in  excess  of  said  one  hundred 
tltoosand  ($100,000.00)  dollars,  the  said  Starks 
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shall  be  credited  with  interest  at  the  rate  of  5 
per  cent  per  annum  from  the  date  of  each  such 
payments  nntil  the  delivery  to  him  of  the  poe- 
aession  of  said  property,  aa  hereinafter  provid- 
ed ;  and  when  possession  of  the  property  herein 
provided  for  is  delivered  to  said  Starks,  he  will 
pa^  the  balance  of  the  purchase  price  in  cash, 
or  in  equal  payments  due  in  one  and  two  years, 
respectively,  from  the  date  said  church  is  vacat- 
ed and  possession  thereof  is  surrendered  and 
deed  made  therefor  to  said  Starlcs  by  said  trus- 
tees, with  interest  thereon  from  that  date  at 
the  rate  of  6  per  cent,  per  annum  nntil  paid, 
for  which  notes  -will  be  given  by  said  Starks  to 
said  trustees  with  a  lien  retained  on  said  prop- 
erty to  secure  the  payment  thereof;  said  bal- 
ance of  the  purchase  price  to  be  aaeertained  by 
deducting  from  three  hundred  and  fifty  Utou- 
sand  ($350,000.00)  dollars  the  said  sum  of  one 
hundred  thousand  (1100,000.00)  dollars  with  in- 
terest at  the  rate  of  S  per  cent  per  annum  from 
the  date  of  its  payment  to  the  date  of  ascertain- 
ing said  balance,  and  deducting  further  such 
additional  sums  as  shall  have  been  peid  by  said 
Starks  prior  to  said  settlement,  i^th  interest 
on  each  of  them  at  6  per  cent  per  annum  from 
the  date  of  its  payment  to  the  date  of  said  set- 
tlement, and  deducting  further  the  amount  of 
the  present  usual  real  estate  agent's  commission 
for  the  sale  of  said  property. 

"It  is  further  agreed  between  the  parties  afore- 
said, that  the  said  church  property  shall  remain 
in  the  possession  of  said  trustees  to  be  actually 
used  for  religious  worship  until  the  permanent 
new  church,  which  is  to  be  built  b^  the  said 
First  Christian  CSburch,  shall  be  sufficiently  com- 
pleted for  religious  worship  to  be  held  therein, 
at  which  time  they  will  vacate  the  property 
covered  by  this  contract  and  deliver  possession 
thereof  and  a  good  and  suffldent  deed  therefor 
to  said  John  P.  Starks,  and  at  which  time  the 
balance  of  said  purchase  price  will  be  ascertain- 
ed and  paid,  or  notes  given  for  the  same,  in  the 
manner  hereinl>efore  stated.  Should  the  church 
building  now  on  said  property  be  wholly  or  par- 
tially destroyed  by  fire  or  otherwise  before  the 
time  possession  is  to  be  delivered,  as  hereinabove 
provided  for,  'such  loss  shall  be  sustained  by 
said  Starks,  but  meantime  he  shall  have  the 
right  to  insure  said  building  from  loss  by  fire  for 
his  own  benefit 

"It  is  also  agreed  that  said  trustees  shall  have 
the  light  to  remove  from  said  property  all  the 
stone  work  in  front  of  the  church  building  there- 
on, including  the  stone  columns,  and  to  remove 
all  furniture,  the  organ,  seats,  carpets,  and 
any  other  movable  articles  that  may  be  classed 
as  furniture, 

"In  testimon:^  whereof  the  said  parties  here- 
unto confirm  this  agreement  by  subscribing  their 
names   hereto   in   triplicate,   this   February   4, 

looe. 

"First  Ohristian  Ohurch  at  Loaisvill«)  Ky., 
"By  J.  P.  Torbitt, 
"Henry  L.  'Stone, 
"WUliam  S.  Caldwdl, 
"Thomas  J.  Minary, 
"WUliam  B.  Grinatead, 

"Trustees^ 
"By  J.  P.  Torbitt,  Atty. 
"John  P.  Starks." 

The  property,  the  sale  of  which  was  evi- 
denced and  made  by  this  contract,  was  a 
church  and  attached  grounds,  which  had  been 
in  use  as  a  place  of  religions  worship,  by 
the  congregation  of  the  First  Christian 
Ohurch,  for  many  years.  The  First  Christian 
Ohnrcb,  under  the  terms  of  the  contract,  re- 
mained In  possession  of  the  property  and  used 
It  for  a  place  of  religious  worship  until  In 
October,  1911,  when  it  executed  a  deed  to 
it  to  appellee  Starks,  and  delivered  the  pos- 
session of  the  property  to  him.  and  at  that 


time  he  paid  the  remaining  balance  of  the 
purchase  price,  which  he  had  agreed  to  pay 
for  It  Although,  according  to  the  terms  <rf 
the  contract,  he  was  to  pay  $100,000  of  the 
agreed  purchase  price  upon  the  execution  of 
the  contract,  be  paid  only  $90,000  of  It  be- 
tween that  time  and  September  1, 1909.  The 
$90,000  was  made  In  two  payments,  one  of 
which  was  $85,000  and  the  other  $5,000.  Be- 
tween September  1,  1909,  and  September  1, 
1910,  $5,000  more  was  paid,  and  between  tbe 
latter  date  and  October  16,  1911,  and  on  the 
latter  date  the  balance  of  the  purchase  mon- 
ey was  paid.  On  the  latter  date  the  First 
Christian  Ghurdi,  by  its  trustees,  executed 
and  delivered  a  deed  of  conveyance  to  Starks 
for  the  property.  The  church  building  and 
its  attached  grounds,  which  had  beat  par- 
chased  by  Starlis,  were  not  listed  nor  asaeaa- 
ed  for  taxation.  In  the  name  of  any  ome,  for 
the  years  1910,  1011,  and  1912.  The  appel- 
lant, by  one  of  its  revenue  agents.  Instituted 
a  proceeding  In  the  county  court  for  Jefferson 
county  against  the  appellee  Starks,  wherein 
It  was  sought  to  have  the  property  assessed 
for  tazattoa  for  state  and  county  purposes 
for  the  said  years,  as  the  property  of  appellee 
Starks.  He  resisted  the  effort,  and  the  coun- 
ty court  sustained  a  demurrer  to  the  proceed- 
ing and  it  was  dismissed.  Thereafter  appel- 
lant appealed  to  the  circuit  court,  where  the 
demurrer  was  again  sustained  and  the  state- 
ment and  proceedings  dlamlssed,  and  an  ap- 
peal was  had  to  this  court 

[1, 2]  The  contention  made  by  appellee  is 
that  during  the  years  1909,  1910,  and  until 
October  16,  1911,  the  property  was  owned 
by  the  First  Christian  Church,  and  that  he 
did  not  become  the  owner  of  It  untU  the 
deed  was  delivered  to  him  for  it,  on  the  last- 
mentioned  date,  and  not  having  an  interest  in 
it,  which  was  taxable,  on  the  dates  for  the 
assessment  of  property  for  purposes  of  taxa- 
tion, on  the  1st  day  of  September  of  the 
years  1909,  1910,  and  1911,  respectively,  he 
cannot  be  made  liable  for  the  taxes  upon  it 
An  examination  of  the  terms  of  the  contract 
between  the  appellees  does  not  leave  much 
space  for  this  contentlcoi  to  stand  ui)on. 
When  the  writing  undertakes  to  state  the 
chief  purposes  of  the  parties  to  it,  the  fol- 
lowing language  Is  used: 

"That  the  said  trustees  have  this  day  sold  and 
by  these  presents  do  sell  and  agree  to  convey  to 
said  Starks  the  property  of  said  church,  located, 
etc.,  *  *  *  in  consideration  of  which  said 
Starks  agrees  and  promises  to  pay  to  said  trus- 
tees the  sum  of  tUree  hundred  and  fifty  thousand 
dollars,"  etc 

The  contract  likewise  provides  that  in  the 
event  the  building  should  be  wholly  or  par- 
tially destroyed  by  Are  or  otherwise,  before 
the  possession  of  it  should  be  delivered  to 
Starks,  the  loss  should  fall  upon  him,  and 
that  he  might  insure  it  for  his  benefit;  and 
further  provided  that  the  trustees  should 
have  the  right  to  remove  from  the  property 
all  the  stone  work  in  front  of  the  church 
building   theteou,  including  tlis  8t<uie  col- 
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omns,  and  all  tbe  fifniltnre,  Inclndisg  fbe 
organ,  seats,  carpets,  and  other  movable  artt- 
des,  which  might  be  classed  as  fumltnre. 
The  pnichase  price  was  to  be  paid  as  fol> 
lows;  1100,000  npoa  tbe  execution  of  tbe 
contract,  and  the  remalndw  In  awtm  ol 
16,000  and  moltlplee  of  tbat  sum,  npon  de- 
mand of  the  trustees,  as  It  might  be  needed 
from  time  to  time  to  make  payments  upon 
tbe  c<m8tnictlon  of  a  new  cbnrch  to  be  buUt, 
and,  upon  tbe  execution  of  the  deed  and  the 
delivery  of  the  property  to  him,  Starke  was 
to  pay  any  balance  of  the  purcbase  price 
remaining  unpaid  or  execute  bis  notes  for 
same,  with  a  Uen  upon  tbe  property  to  se- 
cure their  payment.  Tbe  possession  was  to 
be  given  wtaen  a-  new.  cbnrch  building;  to  be 
erected  by  tbe  trmstees,  should  be  ready  for 
use  f9r  religions  w<»rabip>,  when  the  property 
purefassed  by  Starks  should  be  vacated. 
Hiese  provisions  negative  tbe  ocmtentlon 
that  it  was  not  a  sale  of  tbe  property,  or 
tbat  the  parties  bad  any  other  thing  in  con- 
templation. There  was  no  condition  provid- 
ed for  upon  which  either  of  the  parties  could 
escape  the  obligations  Imposed  by  tbe  con- 
tract, and  tbere  was  no  event  provided  for, 
upon  tbe  happening  of  which  either  oi  the 
appellees  could  be  released  from  performing 
tbe  obligations  which  it  imposed  upon  them. 
E2ither  of  tbe  appellees  could  enforce  tbe 
terms  of  tbe  contract  as  against  tbe  other. 
Tbe  transaction,  so  far  as  vesting  tbe  equi- 
table title  to  tbe  property  ia  appellee  Starks, 
is  not  distinguishable  from  the  ordinary  sale 
of  real  estate  by  the  execution  and  delivery 
of  a  title  bond.  It  made  Starks  tbe  real  or 
equitable  owner  of  the  pr<^>erty.  The  legal 
title  was  left  to  the  churcb,  which,  under  the 
terms  of  tbe  contract,  it  could  be  compelled 
to  transfer  to  Starks. 
Section  4023,  Kentucky  Statutes,  provides: 

"Tbe  bolder  of  the  legal  title,  and  the  holder 
of  the  eanitable  title,  and  tbe  claimant  or  bailee 
in  possession  of  the  property  on  the  first  day  of 
September  of  the  year  the  assessment  is  made, 
shall  be  liable  for  taxes  tjtereoa;  but,  as  be- 
tween themselves,  it  shall  be  the  duty  of  the 
bolder  of  tbe  equitable  title  to  list  the  property 
and  pay  the  taxes  thereon,  whether  the  property 
be  In  poBsesslon  or  not  at  the  time  of  the  pay- 
ment, ete." 

Constmtng  tbia  statnte,  this  court  held,  In 
the  case  of  Bond  v.  Brand's  Trustee,  115  Ky. 
634,  74  S.  W.  673,  25  Ky.  I-aw  Hep.  26,  that 
tbe  purchaser  of  real  estate  at  a  decretal 
sale,  made  before  tbe  period  for  assessing  the 
property  for  taxation,  and  where  the  report 
of  tiie  sale  was  not  filed  until  thereafter,  and 
Its  conflrmatlon  did  not  occur  until  after 
the  assessing  period,  and  possession  was  not 
given  until  after  the  period  for  assessment, 
nevettheleas  tbe  purchaser  became  tbe 
equitable  owner  of  the  property  upon  the 
date  of  bis  bid  and  the  execution  of  his  bond 
for  tbe  purchase  money,  and  the  property 
was  properly  assessed  against  bita  at  the  as- 
sessing period,  which  intervened  between  his 
183  S.W.-W) 


bid  and  tbe  confirmation  of  the  sale  and  de- 
livery of  tbe  poBsesalon. 

In  Hughes  v.  McCreary,  86  S.  W.  622,  27 
Ky.  law  Rep.  666,  McOreary  sold  to  Hughes 
a  tract  of  land  in  July,  1902,  and  tbe  trans- 
action was  evidenced  by  a  writing,  which 
stated  the  amount  of  money  to  be  paid  for 
tbe  land,  the  time  when  it  was  to  be  paid, 
aUd  when  tbe  deed  was  to  be  made  and  the 
possession  of  tbe  land  delivered.  The  first 
payment  of  the  purchase  money  was  to  be 
made  on  March  1st,  after  the  making  of  the 
contract,  and  notes  were  then  to  be  executed 
for  the  balance  of  the  purchase  price,  and 
the  deed  was  then  to  be  executed  and  de- 
livered, and  possession  given  of  the  property. 
It  was  held  that,  being  tbe  equitable  owner 
of  tbe  land  from  tbe  date  of  tbe  contract.  It 
was  the  duty  of  Hughes  to  list  tbe  land  for 
taxation  at  the  assessing  period  following 
tbe  making  of  the  contract,  and  to  pay  the 
taxes  thereon.    The  court,  in  that  case,  said: 

-  ."By  tbe  terms  of  this  section  (section  4028, 
supra),  the  holder  of  the  equitable  title  should 
list  the  property  and  pay  the  taxes  thereon.  On 
the  16th  of  September  (the  then  assessing  pe- 
riod), the  legal  title  to  the  property  was  in  the 
appellee  S.  C.  McCreary,  and  Qie  equitable  title 
was  in  Hughes.  In  equity  he  had  the  right  to 
compel  the  appellee  to  convey  the  proprrty  to 
him  by  a  compliance  upon  his  part  with  the 
tMins  of  the  sale^  Haghes  did  not  have  tbe  legal 
title  to  the  property,  and  the  effect  of  tbe  trans- 
action was  to  vest  him  Tdth  the  equitable  title 
thereto.  It  is  our  opinion  that  Hughes  held  the 
equitable  title  to  the  property,  and  he  should 
have  listed  it  for  taxation  and  paid  the  taxes 
thereon." 

In  tbe  light  of  fbe  plain  terms  of  tbe  stat- 
nte, and  the  decisions  of  this  court,  supra,  it 
does  not  seem  that  there  could  be  any  doubt 
of  tbe  liability  of  the  appellee  Starks  for  the 
taxes  upon  the  prc^>erty  for  the  years  sued 
for;  bnt  tbe  contention  is  made  that  at  eadt 
of  the  assessing  periods  for  taxation,  for 
(he  years  sued  for,  Starks  was  not  in  the 
possession  of  the  property,  but  tbat  It  was 
in  the  possession  of  tbe  First  Christian 
Church  at  said  times,  and  was  "a  place  ac- 
tually used  for  religious  worship,"  and  h«)ce 
was  exempt  from  taxation  for  state  and 
county  purposes,  under  tbe  provisions^f  sec- 
tion 170  of  tbe  Constitution,  and  section 
4026,  Ky.  Statutes.  It  will  be  observed  that 
m  accordance  with  section  402S,  supra,  and 
Hughes  V.  McCreary,  supra,  and  Bond  ▼. 
Brand's  Trustee,  supra,  the  possession  of  the 
property  is  not  a  controlling  factor  in  deter- 
mining the  liability  of  an  equitable  owner  of 
property  for  the  taxes  thereon.  The  statute, 
in  fact,  expressly  provides  tbat  the  equitable 
owner  Aall  pay  the  taxes,  whether  tbe  prop- 
erty be  in  possession  or  not  However,  in 
City  of  Louisville  v.  Weme,  80  S.  W.  2M, 
26  Ky.  lAW  Rep.  2196,  this  court  held  that 
it  was  ttie  use  of  the  property,  and  not  tbe 
ownership,  which  determined,  under  section 
170  of  the  Constitution,  whether  or  not  it 
was  exempt  from  taxation.    By  section  170, 
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supra,   among   other  things,   the  following 
property  Is  exempt  from  taxation: 

"Places  actually  used  for  religions  worship, 
with  the  grounds  attached  thereto  and  nsed  and 
appurtenant  to  the  house  of  worship,  not  exceed- 
ing one-half  acre  in  cities  or  towns,  and  not  ex- 
ceeding two  acres  in  the  country." 

In  City  of  I/oulsville  t.  Weme,  supra, 
Weme  was  the  owner  of  the  lot,  which  be 
had  leased  to  a  church  for  a  period  of  20 
years,  free  from  the  payment  of  rents  for  its 
use,  to  be  used  as  a  place  for  religious  wor- 
ship. The  church  used  it  as  a  "place  actu- 
ally used  for  religious  worship."  Weme 
nor  any  one  else  received  anytlilng  for  its 
use,  in  the  way  of  rent  or  any  gain.  It  was 
attempted  to  make  him  liable  for  the  taxes 
upon  it.  It  was  held  that,  as  its  use  was  for 
religious  worship  alone,  it  was  exempt  from 
taxation.   The  court.  In  the  case,  supra,  said : 

"It  is  the  use  of  the  property,  and  not  the 
ownership,  which  determines  the  question  of  ex- 
emption. •  •  •  To  hold  that  the  congrega- 
tion must  be  the  absolute  owner  of  the  property 
used  exdosiTely  for  religious  worship,  in  order 
to  create  the  exemption,  would  be  to  inject 
words  into  the  Constitution  and  to  narrow  the 
exemption  wMch  it  expressly  makes.  •  •  • 
It  is  shown  that  Weme  gets  no  rent  from  the 
property,  and  it  therefore  is  not  hdd  for  corpo- 
rate or  private  profit  nor  used  nor  employed  for 
gain  by  any  person  or  corporation." 

The  foregoing  opinion  is  fully  concurred  in, 
but  in  the  language  of  the  opinion,  if  the 
property  had  not  been  used  "exclusively" 
for  religious  worship,  or  if  Weme  had  receiv- 
ed rent  for  it,  would  it  have  been  exempt 
from  taxation,  within  the  letter  or  spirit 
of  the  Constitution?  If  property,  which  is 
owned  by  an  individual,  and  which  is  "a 
place  actually  used  for  religious  worship" 
one  day  in  the  week,  and  the  remaining  six 
days  should  be  used  by  the  owner  in  a  gain- 
ful occupation,  would  it  be  exempt  from  taxa- 
tion? If  property  is  owned  by  a  religious 
sect,  or  for  that  matter  owned  by  any  one, 
and  is  actually  used  for  religious  worship, 
and  no  one  receives  any  rent  or  compensa- 
ti<m  for  its  use,  and  no  one  gets  any  gain  or 
profit  for  its  use,  there  is  no  doubt  of  its 
being  exempt  from  taxation;  but  a  refer- 
ence lb  the  provisions  of  section  170,  supra, 
in  which  are  set  out  the  different  properties 
which  are  exempt  from  taxation,  it  will  be 
found  that  there  runs  through  it  a  purpose 
not  to  exempt  frc»u  taxation  any  property 
which  is  employed  or  used  for  gain,  by  any 
person  or  corporation,  except  the  household 
goods  of  persons  with  famiUes,  and  crops 
produced  in  the  year  of  the  assessment  and 
in  the  hands  of  the  producer. 

Mo  one  would  seriously  insist  that  the 
con8tituti<»ial  exemption  from  taxation  would 
apply  to  property  which  the  owner  uses  to 
let  to  rent  to  a  religious  body,  to  be  used 
for  religious  worship,  and  the  mere  statement 
of  such  a  proposition  is  sutflcient  to  show 
that  ttw  constitutional  provision  has  no  ap- 
plication to  such  a  state  of  case,  and  that 
such  was  not  In  the  contemplation  of  the 


makers  of  the  Constttntion.     So  it   seems 
that  if  appellee  Starks  employed  or  used  the 
property  purchased  by  him  for  gain,  by  al- 
tering into  such  an  arrangement  with  the 
trustees  of  the  First  Christian  Church,  tliat 
he  was  remunerated  by  the  church  for  its 
use  of  the  property  for  religions  worship,  the 
use  he  made  of  the  property  was  one  by 
which  he  received  compensation  for  its  use, 
and  the  use  to  which  he  put  it  was  not  fbr 
religious  worstiip.    When  one  lets  his  prop- 
erty for  rent,  the  use  whldi  he  Is  making 
of  it,  as  the  owner,  cannot  be  said  to  be  a 
use  for  religions  worship.    The  contract  by 
which  he  purchased  the  property  provided 
that  the  church  should  remain  in  possession 
and  use  it  for  a  place  of  religious  worship 
until  a  new  church,  to  be  erected  by  it, 
should  be  ready  for  occupancy;   but  it  also 
provided  that  the  price  to  be  paid  for  the 
property   should   be  $350,000,   that  $100,000 
of  this  amount  should  be  paid  at  once,  and 
the  remainder  was  to  be  paid  in  sums  of 
$5,000  and  multiples  thereof,  upon  demand, 
as  it  might  be  needed  in  the  erection  of  the 
new  church.     Upon  the  first  $100,000  to  be 
paid,  at  once,  the  church  was  to  pay  Starks 
3  per  centum  per  annum  from  the  date  of  its 
payment  until  the  final  settlement,  when  the 
new  church  could  be  occupied,  and  the  proper- 
ty delivered,  and  5  per  centum  per  annum  was 
to  be  paid  upon  all  the  other  sums  paid  be- 
fore the  final  settlement,  up  to  the  time  of 
such  settlement    At  such  settlement,  Starka 
was,  also,  to  be  credited  by  the  usnal  real 
estate  agent's  commission  for  making  a  sale 
of  real  estate.     At  the  settlement  made  on 
October  16,  1911,  the  3  per  centum  per  an- 
num on  the  $100,000  and  the  five  per  centum 
per  annum  on  the  other  sums  paid  before 
that  time  amounted  to  the  sum  of  $11,332.31, 
and  the  amount  credited  for  the  usual  real 
estate  agent's  commission  was  $7,125,  mak- 
ing in  all  the  sum  of  $18,457.34,  by  which 
Starks   received   credit   upon   the   contract 
price.    He  says  that  he  considered  that  he 
was  only  giving  $342,875  for  the  property, 
which  was  the  contract  price  less  $7,1^,  the 
amount    of   the   usual    agent's    commission. 
However,  the  proof  shows  that  the  church 
was  refusing  to  consider  any  price  for  the 
property  less  than  $350,000,  and  tliat  was  the 
agreed  price  stated  in  the  contract     It  is 
difficult  to  conclude  that  the  sum  by  which 
be  was  given  credit  was  for  any  other  pur- 
pose than  to  compensate  him  for  the  use  of 
the  property  while  the  church  remained  In 
possession  of  it  since  the  sums  paid  by  him 
were  not  loans,  but  each  of  them  were  doe 
and  owing  by  him  to  the  church,  at  the  time 
they  were  paid,  and  his  obligation  to  the 
church  to  pay  the  purchase  price  did  not 
bear  Interest    It  therefore  appears  that  the 
circuit  and  county  courts  were  in  error  In 
sustaining  the  demurrer  to  the  statement  of 
appellant 
The  proceedings  In  the  county  court  agaiust 
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the  First  Christian  Cbarch  to  ascess  the 
value  of  the  contaract  between  the  appellees 
for  the  sale  of  the  chnrdi  buildings  and 
grounds,  for  taxation,  as  against  the  dinrch, 
resulted  In  a  lodgment  of  the  county  court 
to  the  effect  that  the  contract  vftiB  property 
subject  to  taxation,  and  that  the  value  of  it 
on  S^tember  1, 1909,  was  $210,745.98,  and  on 
September  1,  1910,  its  value  was  $220,676.0$, 
and  adjudged  that  the  church  be  assessed 
with  said  sums  for  taxation  as  of  those  dates, 
respectively.  The  circuit  court,  upon  ap- 
peal, reversed  the  Judgment  of  the  county 
court  and  dismissed  the  statement  of  ap- 
pellant, and  it  has  appealed. 

The  contentlcm  on  the  part  of  appellant  is 
that  the  contract  la  property ;  that  all  prop- 
erty is  taxable  which  is  not  exempt  there- 
from by  reason  of  8ecti<»i  170  of  the  Consti- 
tution; and  that  the  contract  is  not  ocempt 
under  the  provisions  of  that  instrument. 

The  contention  of  appellee  First  Christian 
Church  is  that  the  contract  is  for  the  sale 
of  a  place  actually  used  for  religious  W(W- 
ship,  and  being  then  used  for  religious  wor- 
ship, and  is  therefore  exempt  from  taxation ; 
that  out  of  the  first  $100,000  paid  upon  the 
contract  It  had  purchased  a  site  for  the  new 
church  building,  whldi  it  mentioned  in  the 
contract  as  being  in  contemplation,  and  had, 
at  the  time  of  the  filing  of  its  answer,  been 
engaged  about  one  year  in  erecting  the  new 
church  building  to  be  used  by  it  as  a  i^ce 
of  rdlgious  worship,  but  which  was  then  not 
completed;  that  the  new  place  it  was  pre- 
paring for  worship  had  been  assessed  for 
taxation  as  of  September  1,  1909,  and  Sep- 
tember 1,  1910,  and  It  had  fully  paid  the 
taxes  thereon;  that  the  property  covered 
by  the  contract  was,  at  the  time  of  the  sale, 
worth  only  $325,000,  and  the  consideratiffia 
received  by  Starks  for  execution  of  the  con- 
tract being  worth  (mly  $325,000,  and  he  hav- 
ing agreed  to  pay  $350,000  therefor,  and  the 
church  building  and  grounds  being  exempt 
from  taxation,  the  contract  was  worth  only 
$1S,000  to  the  diurcb ;  that  the  church  prop- 
erty, for  the  sale  of  which  the  contract  was 
made,  being  exempt  firam  taxation,  it  weus  as 
If  taxes  had  been  paid  thereon,  and  a  taxa- 
tion of  the  contract  would  therefore  be  double 
taxation;  that  the  contract  was  really  not 
property  subject  to  taxation. 

[•]  That  the  contract  was  valuable  prop- 
erty, and  that  property  of  such  kind  is  or- 
dinarily subject  to  taxation,  there  is  no  doubt 
It  was  the  obligation  of  a  solvent  man,  se- 
cured by  a  lien  upon  the  property  to  pay 
the  church  the  sum  of  $350,000,  $100,000  of 
which  was  immediately  due  and  the  remain- 
der was  due  upon  demand.  It  was  an  obliga- 
tion which  was  capable  of  enforcement  by 
legal  proceeding^,  If  neceasary. 

In  Com.  V.  Ky.  D.  &  W.  Co.,  143  Ky.  323, 
136  S.  W.  1037.  this  court  said: 

"Any  exiatliig,  enforceable,  coUectible  demand 
that  one  person  has  against  another  person  «t 


against  property  upon  which  it  is  a  lien,  and 
oat  ef  which  it  can  be  collected,  is  property." 

The  same  doctrine  was  held  in  Gish  v. 
Shaver,  140  Ky.  647,  131  S.  W.  515. 

[4]  Exemption  from  taxation  is  a  privilege 
whl(*  does  not  follow  property  when  It  is 
sold  and  goes  into  the  hands  of  persons 
or  Is  applied  to  uses,  for  whom  or  for  which 
no  constitutional  provision  provides  for  it 
an  exemption  from  taxation.  The  conten- 
tion, that  the  property  being  exempt  from  tax- 
ation, such  state  would  be  the  same  as  tf 
the  taxes  had  been  paid  upon  it  and  that  to 
tax  the  obligation  given  for  the  sale  price 
of  It  would  therefore  be  double  taxation, 
does  not  seem  to  be  meritorious.  It  is  not 
different  from  the  everyday  transactions, 
where  an  individual  purchases  property  and 
gives  his  note  for  it,  and  thereafter  the  prop- 
erty is  liable  for  taxation  in  bis  hands,  and 
his  obligation  for  the  price  of  it  is  liable 
for  taxation  in  the  hands  of  the  holder. 

[I]  It  can  only  be  inferred  fronl  the  terms 
of  the  contract  that  the  sums  of  money 
which  Starks  paid  in  settlement  of  the  pur- 
chase price  of  the  property  sold  him  was 
used  by  the  church  authorities  in  the  pur- 
chase of  a  lot  and  the  erection  thereon  of 
another  place  to  be  actually  used  for  reli- 
gious worship.  The  answer  alleges,  only, 
that  out  of  the  first  $100,000  paid  on  the  con- 
tract a  lot  was  purchased  for  the  erection 
of  a  place  of  worship,  and  that  the  chm-ch 
tiad  been  engaged  in  the  erection  of  the 
buildings  upon  it  for  that  purpose  during  a 
year  before  the  filing  of  the  answer,  and 
that  the  building  had  not  yet  been  completed. 
The  averment  that  the  church  had  been  as- 
sessed for  taxation  with  the  value  of  the 
proposed  new  place  of  worship  for  the  years 
1910  and  1911,  and  had  paid  the  taxes  there- 
on, is  denied  by  the  reply,  and  there  is  no 
proof  in  the  record  to  support  the  averment. 
This,  however,  does  not  seem  to  be  a  ma- 
terial question  for  consideration,  as  tlie  coun- 
ty court  did  not  assess,  as  against  the  church, 
for  taxation,  the  value  of  any  portion  of  the 
obligation  which  had  already  been  paid  to 
the  church  at  either  of  the  two  assessing 
periods. 

The  exenq>tioa  of  property  from  taxation, 
which  is  owned  by  religious  societies,  and 
provided  for  by  section  170  of  th^  Constitu- 
tion, in  addition  to  the  exemption  heretofore 
quoted,  is  the  following: 

"All  parsonages  or  residences  owned  by  any 
religious  sodetr  end  occupied  as  a  home,  and  for 
no  other  purpose,  by  the  minister  of  any  religion, 
with  not  exceeding  one-half  acre  of  ground  in 
towns  and  cities  and  two  acres  of  ground  in  the 
country  appurtenant  thereto." 

Thus,  it  appears  ,that  the  Constttution 
makers  selected  the  property  owned  by  re- 
ligious societies  to  be  exempt  from  taxation, 
consisting  of  only  two  Items:  (1)  Places  actu- 
ally used  for  ;cellgion8  worship,  etc. ;  and  (2) 
parsonages  occupied  as  a  hom^  by  the  minlsr 
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ter,  etc.  While  it  is  true  that  the  proDerty 
owned  by  religions  sodetlee,  and  wbldi  Is 
exempt  from  taxation,  most  not  be  confound- 
ed with  that  of  instttutlons  of  "purely  pub- 
lic charity,"  as  It  has  been  held  by  this 
court  that  the  property  of  a  church  is  not 
Included  within  the  exemption  allowed  for 
instituti<»8  of  "purely  public  charity,"  and 
while  it  liad  been  held  by  this  court,  in  Com. 
V.  Thomas,  Trustee,  119  Ky.  208,  83  S.  W. 
572,  26  Ky.  Law  Rep.  1128,  6  L.  B.  A.  (N.  S.) 
320,  Broadway  Christian  Churdi  v.  Com.,  112 
Ky.  448,  66  S.  W.  32,  23  Ky.  Law  Riep.  1695, 
and  Calvary  Baptist  Church  v.  MUllken.  148 
Ky.  580, 147  S.  W.  12,  that  the  only  property 
of  a  religious  society,  which  is  exempt  from 
taxation,  is  the  two  kinds  mentioned  In  sec- 
tion 170,  supra,  yet  the  precise  question  in 
this  case  has  never  been  determined  by  this 
court,  and  the  construction  to  be  placed  up- 
on the  provision  as  applied  to  the  facts  of 
this  case  should  be  one  supported  by  the 
light  of  reason,  and  not  one  which  would 
lead  to  a  defect  of  the  purpose  for  which  the 
constitutional  provision  was  adopted. 

The  contract  between  the  appellees  and 
the  proof  shows  that  the  property  which  was 
sold  to  Starks  by  the  First  Christian  Church 
had  theretofore  been  exempt  from  taxation 
as  "a  place  actually  used  for  religious  wor- 
sUp."  While  there  Is  no  merit  in  the  con- 
tention that  the  proceeds  of  the  sale  of  the 
property,  which  is  exempt  from  taxation,  Is, 
on  that  account,  exempt  when  it  is  sold  and 
the  proceeds  held  or  applied  to  other  pur- 
poses, it  is  a  matter  of  common  knowledge 
that  religions  bodies,  seeking  to  establish 
places  for  religious  worship,  are  obliged  to 
secure  funds  for  the  purpose  of  purchasing 
the  grounds  and  erecting  the  necessary  build- 
ings thereon,  and  that  the  negotiations  nec- 
essary for  the  consummation  of  such  a  pro- 
ject require  time  for  their  doing,  l^e  evi- 
dent imrpose  of  the  Constitution  makers  was 
to  exonpt  "places  actually  used  for  religions 
worship,"  and  it  does  not  appear  to  be  con- 
sistent with  the  letter  or  spirit  of  section 
170,  snpra,  to  Impose  taxes  upon  funds  wbtcn 
have  been  donated  or  otherwise  secured  by 
the  members  of  a  religious  sect  nhidi  hold 
some  other  obligations  to  pay  same  with  the 
present,  in  good  fkltii,  purpose  to  presently 
purchase  the  necessary  grounds  and  erect 
the  necessary  tnilldings  thereon  for  the  pur- 
poses of  reUgtouB  worship,  and  in  pursu- 
ance of  such  intention  are  presently  applied 
to  such  purpose.  To  hold  that  such  funds 
are  liable  for  taxation  would  be  to  rest  the 
constitutional  exemption  upon  a  very  narrow 
and  inconsistent  basis. 

In  City  of  Louisville  v.  Weme,  80  S.  W. 
224,  25  Ky.  Law  Rep.  2196,  Werne  leased  his 
lot  to  the  Walnut  Street  Baptist  Church  to 
be  used  for  a  place  of  religious  worship,  on 
March  81,  1890.  The  lot  had  no  building 
npon  it,  but  the  trustees  of  the  church  took 
possession  of  the  lot  in  May  or  June,  1891, 
and  moved  a.  house  tip^Hi  It  and  began  hold- 


ing servloes  In  it  An  attempt  was  made  to 
subject  It  to  taxaUon  tor  the  year  1881. 
the  assessing  period  for  the  jrear  1891  being 
September,  1880,  at  which  time  there  was  no 
building  on  the  lot,  and  It  was  not  actnally 
used  for  religious  worship  until  August,  1891. 
This  was  before  the  adoption  of  the  presoit 
Constitution,  and  the  statute  upon  the  sub- 
ject of  exemptions  from  taxation  exempted 
"public  schools,  dturdies,  and  all  properly 
of  seminaries,  asylums,  hospitals,  Inflrmaries, 
odleges,  and  all  other  funds  devoted  to 
charitable  purposes  and  diurcfa  parsonages, 
*  *  *  provided  that  nothing  horeln  shall 
be  construed  as  exempting  any  property 
which  is  used  or  employed  for  the  gain  of 
any  person."  In  that  case  the  court  held 
that  the  word  "funds,"  as  used  in  the  stat- 
ute, was  used  ta  the  sense  of  capital,  and 
hrid  that,  althongh  the  lot  did  not  have  a 
churdt  upon  it  at  the  assessing  period  of 
September  1,  1890,  the  lot  being  at  that  time 
in  the  liands  of  the  trustees  of  the  dinrdi 
and  under  their  control  and  with  no  right 
to  use  It  for  any  other  purpose,  except  for 
a  church.  It  was  exempt  from  taxation  under 
that  statute. 

In  Com.  T.  Oray's  Trustee^  115  Ky.  666,  74 
S.  W.  702,  25  Ky.  Law  Repw  52,  this  oonit. 
in  construing  that  portion  of  section  170  of 
the  Constitatlon  which  exempts  "Instttntkms 
of  education  not  used  or  employed  for  gain 
by  any  person  or  corporation,  and  the  income 
of  which  Is  devoted  solely  to  the  cause  of 
educattat,"  hdd  that  the  word  "InstltnUon." 
as  then  used,  was  not  simply  a  building  or 
a  plant  or  a  body  corporate,  but  It  was  that 
which  might  be  set  up,  provided,  ordained. 
estabUShed,  or  set  apart  fbr  a  particular  end, 
and  that  a  devise  In  a  will,  whidb  set  ajnrt 
sums  of  money  and  the  Income  of  It  to  be 
used  exclusively,  for  the  education  of  four 
indigent  children,  was  an  "instltntlon"  with- 
in the  meaning  of  the  constitutional  provision, 
without  regard  to  the  particular  form  of  its 
investment. 

In  the  Instant  case,  the  fkict  tbat  the  con- 
tract sought  to  be  taxed  was  an  obligation 
tor  the  price  of  exempted  property  docs  not 
seem  to  be  material.  The  proceeds  of  the 
sale  of  the  exempted  church  property  were 
set  apart  by  the  church  by  the  contract,  for 
the  present  purpose  of  securing  the  necessary 
lot  and  erecting  the  necessary  building 
thereon  to  make  "a  place  actually  used  for 
religious  worship." 

In  Com.  V.  Sinking  Fund  Oom'rs  of  Leb- 
anon Waterworks,  130  Ky.  61,  112  &  W. 
1128,  20  Ll  B.  A.  (N.  S.)  224,  there  was  a 
sinking  fand  in  the  hands  of  the  commission- 
ers for  the  purpose  of  Hqntdattng  bonds  which 
were  issued  to  purchase  the  waterworks. 
The  waterworks,  under  section  170,  of  Ihe 
Constitution,  were  exempt  from  taxation,  as 
public  property.  The  Sinking  fund  commis- 
sioners invested  tlie  funds  -  In  their  bands, 
Wfaldi  were  to  be  held  and  used  tor  the  pw 
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pose  of  llgplrtaOng  tbe  bonds,  in  taxable 
bonds,  and  this  conrt  held  that  the  fund,  nor 
the  bonds  In  which  it  was  invested  could  be 
lawfully  taxed. 

Applying  the  principles  of  these  cases  to 
the  facts  of  the  Instant  case,  the  spirit  and 
meaning  of  section  170,  supra,  would  exempt 
from  taxation  funds  held  by  a  church  for  the 
present  in  good  faith,  purpose  of  securing  for 
itself  a  place  actually  to  be  used  for  religious 
worship,  and  wliidi  are  presently  invested  in 
such  property.  In  the  instant  case,  the  ob- 
ligation of  Starto  was  for  the  payment  to 
the  church  of  the  price  of  the  property, 
which  was  exemi>t  from  taxation,  and  the 
sale  was  made  for  the  purpose  at  once  of 
securing  a  more  desirable  place  for  religious 
worship  with  the  proceeds  of  such  sale. 
When  a  new  place  of  actual  religions  worship 
was  secured,  and  the  funds  arising  from  the 
sale  invested  therein,  it  would,  without 
question,  be  exempt  from  taxation.  To  the 
extent  that  the  proceeds  of  the  obligation  of 
Starks  was  Invested  in  another  place  of  r&- 
listons  worahJpt  it  was  singly  the  changing 
of  the  proceeds  of  the  sale  from  one  piece  of 
exempted  property  to  another,  and  a  reason- 
able construction  of  the  constitutional  pro- 
visions, supra,  would  not  render  such  pro- 
ceeds liable  for'  taxation,  because  the  assess- 
ing period  should  cattfh  the  funds  designed  to 
provide  a  place  of  religious  worship  between 
the  exempted  piece  of  property  out  of  which 
they  came,  and  the  one  into  which  they  are 
to  be  presently  Invested.  Such  funds  are  the 
representative  of  a  "place  actually  used  for 
religious  worship,"  and,  without  such  funds, 
the  religious  body  could  not  acquire  a  place 
for  worship.  To  tax  such  funds  would  de- 
feat the  purpose  of  the  exemption.  If  the 
church  made  use  of  any  of  the  funds,  for 
which  it  sold  Its  church  building  and  grounds, 
for  any  purpose,  other  than  providing  It  with 
another  place  of  religious  worship,  such  funds 
were  liable  for  taxation  for  the  year,  at  the 
assessing  i)eriod  of  which  the  church  had 
such  funds  on  hand  or  held  such  obligation 
for  them. 

Nrither  the  Judgment  of  the  county  nor 
the  circuit  conrt  are  in  accord  with  the  views 
herein  expressed.  The  county  court  was  in 
error  in  holding  .that  the  entire  value  of  the 
contract  was  taxable,  at  each  of  the  assess- 
ing periods  at  which  it  was  sought  to  be  as- 
sessed, and  the  circuit  court  in  holding  that 
no  part  of  the  value  of  the  contract  was  aa- 
sessable,  without  any  proof  as  to  whether  the 
proceeds  of  the  obligation  were  invested  in 
another  place  for  religions  worship,  or  were 
otherwise  used  by  the  chprch. 

For  the  reasons  indicated,  the  Judgment 
in  each  of  the  causes  is  reversed,  and  they 
are  remanded  for  proceedings  consistent  with 
this  opinion. 

MILIiBR,  0.  J.,  dissenting. 


MBNAR,  Mayor,  et  aL  t.  SANDBBS. 

(Conrt  of  Appeals  of  Kentucky.     March  22, 
19ie.) 

MimiCXFAI.  OOBPOKAIIONS  «S»967(S)— lilMI- 
TAXIOR  or  InDSBTKONESS— GONBTBUCnON— 
NEOUaXNOK— MANDxmjB. 

Const.  I  167,  providing  that  the  tax  rate 
of  cities  shall  not  at  any  time  exceed  the  rate 
of  75  cents  on  the  value  of  the  taxable  proper^ 
therein  in  cities  of  less  than  10,000  inhabitants, 
was  intended  to  protect  municipal  corporations 
from  their  own  extravagance,  and  applies  only 
to  indebtedness  created  or  attempted  to  be  in- 
curred by  contract,  and  not  where  the  Uatdllty 
incurred  is  for  a  tort  caused  by  or  resulting 
from  its  own  negligence ;  so  that  where  a  city 
suffered  a  judgment  of  |2,000  in  an  action  for 
personal  injury  from  a  defective  street,  manda- 
mus would  lie  to  .compel  it  to  levy  and  collect  a 
tax  sufficient  to  satisfy  the  judgment,  interest, 
and  costs. 

[Ed.  Note.— For  other  cases,  see  Munieipal 
Corporations,  Cent.  Big.  J  2018 ;  Dec.  Dig.  «=> 
Bo7(3).J 

Appeal  from  Gircait  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

Action  by  Elvira  T.  Banders,  executrix,  etc., 
for  mandamus  against  Eimeet  Menar,  Mayor 
of  the  City  of  Oakdale,  and  others.  Writ  of 
mandamus  granted,  and  defendants  appeal. 
Affirmed. 

Charles  Carroll,  of  Louisville,  for  appel- 
lants. Hubbard  &  Hubbard,  of  Louisville, 
for  appellee. 

SirrTLB],  J.  Clarence  W.  .Sanders,  de- 
ceased, received  lAjuries  by  being  thrown 
from  a  wagon  in  driving  on  one  of  the  streets 
of  Oakdale,  a  city  of  the  fifth  class,  which  in- 
juries resulted  in  bis  death.  Thereafter  his 
widow,  the  appellee  Elvira  T.  Sanders,  as 
executrix  of  his  will,  brought  an  action  in  the 
Jefferson  circuit  court  to  recover  of  the  city 
of  Oakdale  damages  for  his  death,  alleged  in 
the  petition  to  have  been  caused  by  its  negli- 
gence in  maintaining  the  street  in  question 
in  such  a  defective  condition  as  to  render  It 
unsafe  and  dangerous  for  use  by  vehicles. 
The  trial  resulted  in  a  verdict  in  her  behalf 
for  $2,000.  From  the  Judgment  entered  there- 
on the  city  of  Oakdale,  without  executing  a 
supersedeas  bond,  prosecuted  an  appeal  to 
this  court,  which  affirmed  the  judgment.  See 
155  Ky.  352,  159  S.  W.  812. 

Execution  having  been  Issued  upon  the 
Judgment  and  returned  "no  property  found," 
and  the  dty  of  Oakdale  persisting  in  its  re- 
fusal to  pay  same,  appellee,  as  executrix,  in- 
stituted this  action  in  the  Jefferson  circuit 
court,  chancery  branch,  first  division,  against 
the  mayor,  members  of  the  council,  treasurer, 
clerk,  and  marshal  of  the  city,  asking  that 
they  be  compelled  by  the  writ  of  mandamus 
to  levy  and  collect  a  tax  upon  all  taxable 
property  situated  within  the  corporate  limits 
of  the  dty,  sufficient  to  pay  and  satisfy  her 
Judgment,  interest,  and  costs. 

The  appellants  filed  a  general  demurrer  to 
the  petition  and,  without  waiving  same,  also 
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flled  an  answer,  containing  two  paragraphs ; 
the  first,  by  way  of  legal  contduslon,  denying 
the  right  of  appellee  to  the  writ  of  manda- 
mus. In  the  second  paragraph  it  was  alleg- 
ed that  the  city  of  Oakdale  has  a  bonded  In- 
debtedness of  $25,000  Incurred  for  the  purpose 
of  constructing  sewers,  and  $10,000  for  street 
construction ;  that  these  bond  Issues  were  au- 
thorized "by  a  proper  vote  at  a  proper  elec- 
tion," and  that  the  bonds  were  sold  and  the 
money  applied  to  the  purposes  mentioned; 
that  In  order  to  pay  the  Interest  upon  this 
bonded  indebtedness,  create  a  sinking  fund  to 
pay  the  bonds  at  maturity,  raise  a  fund  suffi- 
cient to  pay  the  current  expenses  of  the  city, 
and  enable  It  to  perform  its  governmental 
functions  as  an  arm  of  the  state,  It  had  been 
necessary  for  several  years  prior  to  the  year 
of  the  institution  of  appellee's  action,  and  for 
that  year,  to  levy  a  tax  of  75  cents  on  each 
$100  of  taxable  property  within  its  corpo- 
rate limits,  and  that  such  tax  had  been  levied 
each  year,  including  the  present  year,  for  the 
purposes  mentioned,  and  when  so  collected  it 
was  divided  and  appropriated  as  Indicated. 
The  answer  concludes  with  the  following 
averments  : 

"Defendants  further  say  that  said  city  baa  no 
other  money  than  such  as  it  raised  as  above 
stated,  and  all  of  same  has  been  and  is  applied 
for  the  purposes  above  mentioned,  and  it  has 
no  money  and  is  unable  to  raise  any  money  for 
the  purpose  of  paying  off  the  judgment  of  plain- 
tiff in  petition  mentioned,  and  it  has  no  constl- 
tational  power  to  increase  its  rate  of  taxation 
over  76  cents  on  the  $100,  and  it  has  no  consti- 
tutional right  to  apply  any  proportion  of  the 
fund  so  raised  to  any  other  purpose  then  as 
hereinabove  stated." 

Appellee  filed  a  general  demurrer  to  the 
answer  and  each  paragraph  thereof.  Upon 
the  submission  of  the  case  on  the  pleadings, 
the  circuit  court  overruled  the  general  de- 
murrer of  the  appellants  to  appellee's  peti- 
tion, sustained  the  general  demurrer  of  the 
appellee  to  the  first  and  second  paragraphs 
of  appellants'  answer,  and  granted  the  writ 
of  mandamus  prayed  by  appellee.  Appel- 
lants' dissatisfaction  with  the  Judgment  man- 
ifesting these  several  rulings  led  to  this  ap- 
peal 

The  only  question  Involved  on  this  appeal 
is  as  to  the  proper  construction  of  section 
157  of  the  state  Constitution,  which  provides : 

"The  tax  rate  of  cities,  towns,  counties,  tax- 
ing districts  and  other  municipalitieB,  for  other 
than  school  purposes,  shall  not,  at  any  time,  ex- 
ceed the  followmg  rates  upon  the  value  of  the 
taxable  property  therein,  viz. :  For  all  towns  or 
cities  having  a  population  of  fifteen  thousand 
or  more,  one  dollar  and  fifty  cents  on  the 
hundred  dollars;  for  all  towns  or  cities  having 
less  than  fifteen  thousand  and  not  less  than  ten 
thousand,  one  dollar  on  the  hundred  dollars ; 
for  all  towns  or  cities  having  less  than  ten  thou- 
sand, seventy-five  cents  on  the  hundred  dollars; 
•  •  •  unless  it  should  be  necessary  to  enable 
such  city,  town,  county,  or  taxing  district  to  pay 
the  interest  on,  and  provide  a  sinking  fund  for 
the  extinction  of  indebtedness  contracted  before 
tlie  adoption  of  this  Gonstitution.  No  county, 
city,  town,  taxing  district,  or  other  municipality 
shaU  be  authorized  or  permitted  to  become  in- 
debted, in  any  manner  or  for  any  purpose,  to  an 


amount  exceedios,  in  anr  year,  the  income  and 
revenue  provided  for  aucn  year,  without  the  as- 
sent of  two-thirds  of  the  voters  thereof,  voting 
at  an  election  to  be  held  for  that  purpose ;  and 
any  indebtedness  contracted  in  violation  of  this 
section  shall  t>e  void.  Nor  shall  such  contract 
be  enforceable  by  the  person  with  whom  made ; 
nor  shall  such  municipality  ever  be  authorised  to 
assume  the  same." 

It  Is  the  contention  of  appellants  that  un- 
der no  circumstances  has  a  city  of  less  than 
10,000  population,  like  Oakdale,  the  right  to 
levy  a  tax,  for  other  than  school  purposes. 
In  excess  of  75  cents  on  the  $100  of  taxable 
property  In  the  city;  and  that  aa  the  Oak- 
dale tax  rate  has  already  reached  Oiat  lim- 
it, and  the  whole  of  the  tax  realized  la'  re- 
quired to  pay  the  current  governmental  ex- 
penses of  the  dty.  Interest  on  its  bonded  In- 
debtedness, and  provide  a  sinking  fund  for 
the  retirement  of  the  bonds  at  maturity.  It 
cannot  legally  be  compelled  to  levy  a  further 
or  additional  tax  to  pay  appellee's  Judgment. 
In  support  of  this  contention  emphasis  la 
given  by  counsel  to  the  words  of  section  157, 
Constitution,  hereafter  italicized: 

"The  tax  rate  •  •  • ,  for  other  than  school 
purposes,  thall  not  at  emy_  time,  exceed  •  •  • 
lor  all  towns  or  cities  having  less  than  ten  thoo- 
sand,  seventy-five  cents  on  the  hundred  dol- 
lars;   *    •    *" 

—It  being  argued  that  the  expression  "shall 
not  at  any  time"  la  ao  mandatory  in  charac- 
ter and  unmistakable  in  meaning  as  to  ex- 
clude any  and  every  contingency  that  would 
allow  the  tax  rate  of  75  cents  to  be  exceed- 
ed. In  other  words,  that  there  Is  no  excep- 
tion or  proviso  to  which  the  words  "shall  not 
at  any  time"  do  not  apply;  therefore,  that 
it  applies  to  any  indebtedness  of  a  dty  of 
less  than  10,000  population,  whether  created 
by  contract  or  cast  upon  it  by  law.  It  is 
conceded  that  the  subsequent  part  of  section 
157,  In  providing  that: 

"No  county,  dty,  town,  taxing  district,  or 
other  municipality  shall  be  authorized  or  per- 
mitted to  become  mdebted  in  any  manner  or  for 
any  purpose,  to  an  amount  eeoeediing,  m  anp 
year,  the  tncotite  provided  for  $uok  year,  with- 
out the  assent  of  two-thirds  of  thp  voters  there- 
of, voting  at  an  electicm  to  be  held  for  that 
purpose;  and  any  indebtedness  oontracted  in 
violation  of  tliia  section  shall  be  void,"  etc 

— intends  to  apply  the  tnhibltlmi  thus  de- 
clared to  contractual  Indebtedness  alone; 
but  insisted  that  whether  the  Indebtedness 
of  the  dty  in  any  year.  In  excess  of  the  in- 
come provided  for  such  year,  should  arise 
oat  of  a  tort  committed  by  the  dty  or  be  in- 
curred by  consent  of  two-thirds  of  the  voters 
thereof  voting  at  an  election  to  be  held  for 
that  purpose,  the  tax  levy  to  pay  it  and  meet 
all  other  governmental  expenses  of  the  dty, 
except  for  school  purposes,  is  nevertheless 
confined  to  76  cents  on  the  $100,  by  the  limi- 
tation contained  in  the  words,  "shall  not  at 
any  time  exceed  •  •  •  seventy-five  cents 
on  the  himdred  dollars.     •     •     • " 

Appellants'  contention  wholly  ignores  tbe 
dearly  expressed  object  of  section  157,  which 
was  and  Is,  not  to  shield  munldpal  poipo- 
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rations  from  the  liability  Imposed  by  law 
for  wrongs  occasioned  by  their  negligence, 
but  to  protect  tbem  from  their  own  improri- 
dent  acts,  and  extravagance;  In  other  words, 
the  limitations  contained  in  that  section  ap- 
ply to  Indebtednesses  created  or  attempted 
to  be  incurred  by  the  municipality  by  con- 
tract They  have  no  application  where  the 
liability  incurred  by  the  municipality  Is  for 
a  tort  caused  by  or  resulting  from  its  own 
negligence.  Bnch  is  the  meaning  we  have 
repeatedly  given  this  section. 

One  of  the  cases  in  which  we  so  held  is 
that  of  Hopkins  C!ounty,  etc.,  v.  St.  Bernard 
Coal  Co.,  etc.,  114  Ky.  153,  70  8.  W.  289,  24 
Ky.  Law  Rep.  942.  The  question  presented 
was  whether  an  action  In  favor  of  the  sher- 
iff and  bis  posse  wonld  lie  against  the  coun- 
ty of  Hopkins  and  members  of  its  fiscal 
court,  under  section  1241a,  Kentucky  Stat- 
utes, for  $2,408,  claimed  for  guarding,  by 
order  of  the  county  Judge,  the  property  of 
the  St  Bernard  Coal  Company  against  threat- 
ened mob  violence.  It  was  contended  by  the 
defendants  that  the  statute  under  which  the 
county  Judge  ordered  the  guarding  of  the 
prox>erty  was  unconstitutional  and  that  the 
liability  sought  to  be  Imposed  on  the  county 
was  in  violation  of  section  167  of  the  Con- 
stitution, but  both  contentions  were  rejected 
by  the  circuit  court  and  the  recovery  allow- 
ed.   In  affirming  that  judgment  we  said: 

'^t  is  a  part  of  the  history  of  this  state  that 
in  times  of  popular  excitement  many  of  the 
counties  and  towns  of  the  state  had  voted  snb- 
scriptiong  to  railroads  and  other  public  improvei 
ments,  whidi  had  well-nigh  wrecked  them ;  and 
this  section  of  the  Constitution,  which  was 
borrowed  from  other  states  was  adopted  as  a 
remedy  for  the  evil.  Beard  v.  Eopkinsville,  95 
Ky.  239,  24  S.  W.  872,  15  Ky.  Law  R«p.  756, 
23  L.  R.  A.  402,  44  Am.  St  Rep.  222.  In  Bel- 
knap V.  City  of  LouisvUle,  99  Ky.  486,  36  S.  W. 
1118,  18  Ky.  Law  Rep.  313,  34  L.  R.  A.  256, 
59  Am.  St  Rep.  478,  construing  this  provision, 
the  court  said  that  the  object  of  the  provision 
was  to  protect  the  people  from  their  own  im- 
providence and  that  of  ueir  officials.  That  im- 
Srovident  contracts  were  in  the  mind  of  the 
ramers  of  the  Constitution  is  shown  by  the 
condudine  words,  'nor  shall  such  contract  be 
enforceable  by  the  person  with  whom  made.' 
The  prohibition  is  against  becoming  indebted  or 
voluntarily  incurring  a  legal  liabiUty.  The 
words,  'no  county  •  •  *  shall  be  authorized 
or  permitted  to  become  indebted,'  cannot  rea- 
sonably refer  to  the  necessary  expenses  of  the 
governmental  functions  of  the  county,  which  are 
compulsory  obligations  cast  on  it  by  law,  but 
only  to  that  class  of  which  it  is  Qptional  with  the 
county  to  incur.  Any  other  construction,  as  has 
been  well  said,  would  destroy  the  fundamental 
safeguards  and  bulwarks  of  oreanized  society. 
Barnard  ft  Co.  v.  Knox  Co.  (C.  C.)  87  Fed.  563, 
2  U  B.  A.  426:  Ranch  v.  Chapman  [16  Wash. 
668]  48  Pac.  263,  86  L.  R  A.  408,  58  Am.  St. 
Rep.  62;  Grant  County  v.  Lake  County,  17  Or. 
453,  21  Pac.  447 ;  Sackett  v.  New  Albany  [88 
Ind.  473]  45  Am.  Rep.  487.  The  duty  of  pre- 
serving the  pnblic  peace  and  protecting  life  and 
property  cannot  be  avoided  because  the  income 
provided  for  the  year  by  the  fiscal  court  will 
be  insufficient  to  pay  the  guards  provided  by  the 
statute.  It  is  the  duty  of  the  fiscal  court  to 
provide  a  snfiicient  fund  for  this  purpose  when 
the  necessity  arises,  if  it  has  not  been  provided 
beforcL    It  was  not  the  purpose  of  the  Constitu- 


tion to  disable  the  municipalities  of  the  state 
from  maintaining  the  pubUc  peace  or  protecting 
the  good  name  of  the  state.  •  *  ♦  "  O'Bryah 
V.  City  of  Owensboro.  113  Ky.  680,  68  S.  W. 
858,  69  S.  W.  800,  24  Ky.  Law  Rep.  469,  646. 

If  the  emergency  held  to  exist  in  the  case, 
supra,  imposed  upon  Hopkins  county  an  in- 
debtedness in  excess  of  its  annual  revenue 
without  the  assent  of  two-thirds  of  the  vot- 
ers of  the  county,  because  of  the  duty  rest- 
ing upon  the  authoritieB  thereof  of  preserv- 
ing the  public  peace  and  protecting  life  and 
property,  such  duty  was  no  higher  or  greater 
than  that  which  rests  upon  the  authorities 
of  a  dty  to  maintain  its  streets  in  such  rea- 
sonably safe  condition  as  that  their  use  will 
not  endanger  the  lives  or  persons  of  those 
entitled  to  travel  upon  or  otherwise  use  them. 
It  shonld  here  be  remarked  that  the  cases 
cited  by  counsel  for  appellants  involving  the 
construction  of  section  157,  Constitution,  are 
all  cases  in  which  it  was  considered  with 
reference  to  indebtedness  created  by  contract 
which  necessarily  came  within  the  inhibi- 
tions of  the  section.  Indeed,  the  question 
here  involved  has  never  before  been  present- 
ed to  this  court  for  decision,  but  it  has  been 
passed  on  in  other  Jurisdictions,  the  deci- 
sions in  each  Instance  being  adverse  to  the 
contention  of  the  api)ellant8.  The  decisions 
in  these  Jurisdictions  wUI  be  found  to  ac- 
cord with  the  views  expressed  by  leading 
text-writers.  Thus,  In  Gray  on  Taxing  Pow- 
er and  Public  Indebtedness,  $  2089,  it  is  said: 

"Limitations  on  the  debt-contracting  power 
of  municipalities  are  not  intended  to  enable 
a  municipality  to  escape  liability  for  Its  torts. 
It  was  the  purpose  of  those  who  framed  such 
limitations  to  prevent  the  increase  of  lawful 
debt,  not  to  deprive  persons  who  have  been  in- 
jured by  the  municipality  of  all  effective  rem- 
edy, hence  it  is  generally  no  defense  to  an  ac- 
tion in  tort  against  a  city  to  say  that  the  city 
is  already  indebted  to  the  constitntional  limit 
Perhaps  it  is  more  technically  correct  to  say 
that  the  city  is  estopped  to  set  up  the  defense. ' 

Among  the' cases  sustaining  this  doctrine 
is  that  of  Conner  v.  Nevada,  188  Mo.  148.  86 
S.  W.  256,  107  Am.  St  Rep.  314.  It  appeiirs 
from  the  opinion  that  the  Constitution  of 
the  state  of  Missouri  contains  provisions 
identical  with  those  in  section  157  of  our 
Constitution,  the  provisions  being  found  In 
sections  11  and  12  of  article  10  thereof,  thr 
first  putting  a  limit  on  the  tax  rate  that  ma; 
be  levied  by  a  municipal  corporation,  and 
the  second,  a  limit  to  the  indebtedness  such 
corporation  is  allowed  to  create.  The  action 
was  one  of  damages  for  i)ersonaI  injuries 
sustained  by  the  plaintiff  through  the  negli- 
gence of  the  city  of  Nevada  In  falling  to 
keep  its  streets  in  reasonably  safe  condition 
for  use  by  the  public.  The  defense  interpos- 
ed was  that  the  city  could  not  be  made  lia- 
ble as  it  had  already  exceeded  the  limit  of 
its  Indebtedness  as  fixed  by  section  12,  arti- 
cle 10,  of  the  state  Constitution  and  had  lev- 
led  all  the  taxes  that  It  was  permitted  to 
levy  under  section  11  thereof.  As  the  case 
aeons  to  have  been  well  considered,  and  the 
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conclusions  reached  are  abundantly  support- 
ed by  autliorlty,  we  quote  at  lengtb  from  the 
opinion: 

"1.  The  first  point  presented  in  the  brief  of 
appellant  is  that  under  the  terms  of  sections  11 
and  12  of  article  10  of  the  Constitntion,  the  de- 
fendant, which  is  a  city  of  the  third  class,  is 
not  liable  in  this  Idnd  of  an  action.  The  prop- 
osition is  that  section  11  puts  a  limit  on  the 
rate  of  taxes  that  may  be  levied  in  such  cities 
for  city  purposes,  and  section  12  puts  a  limit 
on  the  amount  of  indebtedness  which  the  city 
may  incur,  forbidding  the  incurring  in  one  year 
indebtedness  to  an  extent,  in  the  aggregate,  be- 
yond the  revenue  to  be  derived  from  the  taxes 
of  that  year.  The  argument  is  that  the  tax  rate 
was  limited  to  produce  only  sufficient  revenue 
to  meet  the  necessary  expenses  of  the  city,  and 
the  incurring  of  all  liability  beyond  that  was 
forbidden,  and  that  tbis,  by  necessary  implica- 
tion, makes  it  unlawful  for  the  city  to  incur 
liability  for  its  acts  of  negligence,  because  lia- 
bility of  that  kind  is  indefinite,  and  in  a  sense 
unlimited.  Appellant  concedes  that  in  numer- 
ous cases  that  have  come  before  the  courts  of 
this  state  since  cities  have  been  limited  by  the 
Constitution  in  their  power  to  incur  indebted- 
ness, they  have  been  held  liable  in  damages 
when  they  have  wrought  injury  by  neglect  of 
duty,  but  insists  that  the  courts  in  so  holding 
have  passed  in  silence  over  the  point  now  rais- 
ed, and  that  it  has  not  been  decided.  The 
clause  of  the  Ck>nstitution  in  question  deals 
with  the  subject  of  Incurring  indebtedness  which 
arises  ex  contractu,  and  which  is  very  different 
in  its  nature  from  suffering  liability  for  a  tort. 
The  language  of  section  12  is  that  the  city  shall 
not  be  allowed  to  become  indebted  in  any  man- 
ner or  for  any  purpose  to  an  amount  exceeding 
in  any  year  the  income  and  revenue  provided  for 
such  year,  without  the  assent  of  two-thirds  of 
the  voters  thereof  voting  at  an  election  to  be 
held  for  that  purpose.  Tbis  language  shows 
that  it  is  indebtc(inc$s  incurred  by  assent,  agree- 
ment, or  contract.  The  word  'debt*  has  a  well- 
recognized  meaning  in  law,  distinguished  from 
liability  for  damages.  After  a  claim  for  dam- 
ages is  reduced  to  a  judgment,  it  becomes,  in  a 
technical  sense,  a  debt,  but  it  is  a  debt  impos- 
ed by  law,  not  one  assumed  by  contract.  What 
our  Constitution  alma  to  control  is  the  action 
of  the  municipal  corporation  in  the  matter  of 
contracting  debts.  For  definition  and  discus- 
sion of  the  term  'debt,'  see  18  Cyc  p.  393  et 
seq.,  and  cases  cited  in  the  notes.  In  Smith 
on  Mun.  Corp.  J§  4-6,  the  author  divides  pub- 
lic corporations  uto  two  ciesses,  municipal  cor- 
porations and  public  quasi  corporations,  and  to 
these  he  adds  a  third  class,  quasi  public  cor- 
porations. The  first  includes  incorporated  cit- 
ies, towns,  and  villages;  the  second,  counties, 
townships,  school  districts,  etc.;  and  the  third, 
railroad,  grain  elevator,  telegraph  companies, 
etc.  The  generic  difference  between  the  two 
first,  the  author  says,  lies  in  the  fact  that  cit- 
ies, towns,  and  villages  are  created  at  the  re- 
quest, or  at  least  with  the  consent,  of  their 
members,  and  for  their  benefit,  while  public 
quasi  corporations  are  mere  local  subdivisions 
of  the  state,  created  by  the  sovereign  will,  to 
exercise  certain  duties  in  aid  of  the  state  gov- 
ernment, and.  inasmuch  as  the  sovereign  is  not 
liable  for  neglect  of  duty,  the  quasi  public  cor- 
poration acting  for  the  state  ia  not  liable  unless 
made  so  by  statute,  but  that  municipal  corpora- 
tions, to  whom  are  given  certain  powers  to  be 
exercised  for  the  benefit  of  its  inhabitants,  in 
the  doing  of  acts  which  the  state  does  not  do 
ore  liable  for  the  consequences  of  neglect  of 
duty  in  the  performance  of  those  acts.  The 
author  also  points  out  the  distinction  between 
acts  of  a  municipal  cori>oration  in  the  discharge 
of  its  delegated  governmental  authority  and 
those  in  the  discharge  of  its  ministerial  duty, 
holding  that  in  the  first  the  city  is  not  liable 


for  dereliction,  and  in  the  second  it  Is.     Tn   a 
note  to  the  text  (section  6,  note  20),  the  author 
says:   The  rule  stated  briefly  seems  to  be,  tbat 
where  a  municipal  corporation  acts  for  a  par- 
pose  purely  and  essentially  public— acta  a*   an 
agent  for  the  state,  and  nothing  more— the  cor- 
poration is  regardeid  as  a  part  of  the  sovereign 
state,  and  cannot  be  sued  for  a  tort,  nnlees  ex- 
press permission  by  statute  to  bring  such  a  suit 
has  been  given.    But  where  monicipal  corpora- 
tions act,  as  private  corporations,  for  the  local 
benefit  and  advantage  of  their  members,  they 
are  liable  in  tort  just  aa  private  corporatioiia 
would  he.'     In  a  very  thwouglily  otmaideTed 
case  on  this  subject  the  Supreme  Court  o^  Tex- 
as, after  citing  the  leading  authorities,  Bnglish 
and  American,  shows  that  the  accepted  rule  of 
law  is  that,  for  neglect  of  duty  in  a  matter  of 
the  kind  then  under  consideration  (failnre   to 
keep    a   street  in    reasonably   safe  condition), 
the  city  is  liable  in  an  action  of  tort,  not   by 
force  of  any  statute,  bnt  by  the  common  law. 
City  of  Galveston  v.  Posnainsky,  62  Tex.  118, 
50  Am.  Bep.  617.    The  distinction  between  ma- 
nicipal   corporations   and    what   are  above   re- 
ferred to  as  public  quasi  corporations,   in   re- 
spect of  their  liabiUl7  for  neglect  of  dn<9,   is 
pointed  out  in  15  Am.   &  Emg.  Ehicy.  L.   (2d 
Ed.)  p.  420  et  seq. ;    also  Dillon  on  M.  Corp. 
(4th  Gd.)  i  996  et  seq.    Reading  along  the  lines 
above  referred  to,  we  see  that  the  liability  of 
a  city  for  allowing  its  streets  to  remain  so  ont 
of  repair  for  an  unreaaonable  time  as  to  ren- 
der them  unsafe  for  use  is  a  liabili^  imposed 
by  law;   it  does  not  depend  on  contract;    it  is 
not  in  the  technical  sense  a  debt.     Then  when 
we  turn  again  to  the  clause  in  our  Constitution 
on  which  appellant  relies,  we  see  that  it  refers 
only  to  the  contracting  of  debts,  and  makes  no 
reference  to  liability  for  torts;    it  leaves  that 
matter  as  the  common  law  left  it.     In  20  Am. 
&  Eng.  Ency.  L.  (2d  Ed.)  p.  1173,  it  is  said: 
'A  city  cannot  escape  liability  from  an  oblisa- 
tion  arising  ex  delicto  on  the  ground  that  its 
indebtedness  has  already  reached  the  constitu- 
tional limit.'     And  in  a   note  to  the  text  the 
author  cites  McCracken  v.  San  Francisco,  16 
Cal.  691;   People  v.  May,  9  Colo.  404,  12  Pac. 
8S8;   Bloomington  v.  Perdue,  99  111.  S2d;  Chi- 
cago  T.   Sexton,   116   111.   230,  2   N.   E.  263; 
Bartle  v.  Des  Moines,  38  Iowa,  414;    Rice  v. 
Des  Moines,  40  Iowa,  638;   Dallas  v.  Miller,  7 
Tex.  Civ.  App.   503,  27  S.   W.  498.     Thus  it 
will  be  seen  that  the  question  now  presented, 
although   perhaps  not  heretofmc  expressly  de- 
cided in  this  state,  has  received  judicial  con- 
sideration in  other  states  which   have  similar 
constitutional  limitations,  and,  so  far  as  the  de- 
cisions have  come  to  our  notice,  they  hold  that 
for  a  neglect  of  duty  of  the  kind  now  in  ques- 
tion the  city  is  liable,  even  though  it  has  reach- 
ed the  limit  of  its  power  to  levy  taxes  and  con- 
tract debts.     It  is  not  necessary   to  refer  to 
any  of  the  many  cases  in  which  we  have  held 
cities  liable  in  such  case  without  referring  to 
the   constitutional   limitations  referred   to,  tie- 
cause,  as  the  learned  counsel  say,  the  constitu- 
tional  question   was   not   discussed ;     bnt  now 
that  our  attention  is  expressly  called  to  it,  we 
see  no  reason  to  take  back  anything  that  we 
have  heretofore  said  on  the  subject  of  tlte  citjr's 
liability  for  its  negligence  in   failing  to  keep 
its  streets  in  reasonably  safe  condition  for  use 
by  the  public.    We  hold  that  there  is  nothing  in 
our  Constitution  to  limit  that  liability." 

In  Bloomington  y.  Perdue,  99  III.  329,  dted 
in  the  opinion  supra,  it  was  held  that: 

"In  the  trial  of  a  case  like  tills  [an  setion 
for  tort]  we  are  of  the  opinion  that  a  city  cannot 
raise  the  question  as  to  whether  it  is  already  in- 
debted to  nn  amount  in  excess  of  the  constito- 
tional  limitation." 

In  Hagan  r.  Commlsslonera'  Court,  160 
▲la.  644,  49  South.  417,  37  I*.  &  A.  (N.  S.) 
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10&7,  we  find  In  fhe  opinion  tbe  f  oUowlnc 
•tetonent  of  tbe  doctrine  in  goestton: 

"Tbe  oourts  are  In  harmony  «a  the  ftopoA' 
tion  that  <ld}t  limit  jjroviqiona  do  not  appqr  to 
obligations  sounding  in  tort.  Where  an  action 
for  damages  against  a  city  is  not  based  upon 
failure  to  grade  its  streets  or  to  make  gutters, 
but  for  the  doing  of  the  grading  and  making 
of  gjuttera  in  a  careless,  negligent,  and  un- 
skillful manner,  it  ia  no  defense  that,  at  tbe 
time  of  the  injuries  and  long  prior  thereto,  the 
city  was  Indebted  beyond  its  constltatumal 
limit" 

In  Blee  ▼.  Walker,  44  Iowa,  458,  the  plaln- 
tur  sued  the  city  of  Des  Moines  and  recover- 
ed a  Judgment  of  |7,500  for  personal  in- 
juries caused  by  a  defect  In  a  street.  There 
seems  to  be  no  provision  of  the  Iowa  Con- 
stltutton  limiting  the  indebtedness  or  tax- 
ing power  of  a  city,  but  by  section  496  of 
Its  Code  tbe  taxing  power  of  a  city  is 
limited  to  12  mUIs  on  the  dollar  for  all 
purposes.  But,  as  appears  from  tbe  fol- 
lowing exceipt  from  the  opinion,  it  was  held 
by  the  Supreme  Court  of  that  state  that  this 
limit  upon  the  taxing  power  of  the  city 
of  Des  Moines  did  not  apply  to  the  plaintiff's 
Judgment: 

"Again,  it  is  obvious  that  secti(»  496  of  the 
Code  has  no  application  to  a  levy  of  a  tax  for 
the  payment  of  a  judgment  like  the  plaintiff's. 
His  judgment,  it  appears,  was  recovered  for  per- 
sonal injuries.  Se^on  496  limits  the  amount 
which  may  be  levied  for  'general  and  incidental 
expenses.' " 

It  is  further  Insisted,  however,  by  counsel 
for  appellants,  that  the  -cases  referred  to 
merely  show  that  tJtie  defense  of  the  city's 
Indebtedness  oonld  not  have  been  relied  on 
to  defeat  the  recovery  of  damages  obtained 
by  appellee  In  the  actkm  first  brooght  by  ber, 
but  that  they  do  not  hold  that  tbe  fact  that 
a  city  had  already  levied  a  tax  reaching 
tile  constitutional  limit  cannot  be  relied  on 
to  prevent  the  satlBfaction  of  such  Judg- 
ment We  confess  our  inabfllty  to  see  any 
force  in  this  argument  The  point  attempted 
to  be  made  is  a  distinction  without  a  differ- 
ence. The  contention  is  self-destructlTe. 
Manifestly,  if  the  city  coold  not  have  d^eat- 


ed  the  recovery  of  tbe  Judgment  upon  the 
ground  tiiat  the  indebtedneea  of  the  city  al- 
ready reached  the  maximum  limit  allowed  by 
the  Constitution,  It  cannot  defeat  a  satisfac- 
tion of  the  judgment  upon  the  ground  that 
its  taxing  power  bad  already  been  exercised 
to  the  limit  fixed  by  the  Constitution.  More- 
over, the  contention  is  fully  answered  by  tbe 
reasoning  In  Conner  v.  City  of  Nevada,  and 
Rice  V.  Walker,  supra,  and  also  by  the  case 
of  Lorence  v.  Bean,  18  Wash.  36,  GO  Pac.  682. 
In  that  case  the  ^^intlff,  who  had  previously 
recovered  a  Judgment  in  damages  against 
tlie  dty  of  Ellensburg  for  i>ersonal  injuries 
caused  by  a  defective  sidewalk,  brought  an 
action  for  a  mandamus  against  the  dty  to 
compel  It  to  levy  and  collect  a  tax  sufficient 
to  sadsfy  the  Judgment,  but  as  the  state  of 
Washington  had  a  statute  wbidi  required  the 
dty  to  draw  a  warrant  on  Its  treasury  for 
the  amount  of  the  judgment,  It  was  held  by 
tlie  court  that  the  iHalntlfl  was  not  entitled 
to  tbe  mandamus  compelling  the  dty  to  levy 
and  collect  the  tax,  but  should  have  applied 
for  the  issuing  of  the  warrant  The  court, 
however,  directed  the  dty  to  issue  the  war- 
rant, and  in  so  doing  said: 

"That  the  dty  had  reached  its  'limit  of  in- 
debtedness,' if  such  be  a  fact,  would  not  justify 
the  ofScer  in  withholding  the  warrant,  as  tbe 
authorities  concur  in  holding  that  to  be  no  de- 
fense in  an  action  for  personal  injuries  occasion- 
ed by  negligence." 

We  regard  the  authorities  supra  decisive 
of  the  question  under  consideration,  as  tbey 
convincingly  demonstrate  that  for  a  neglect 
of  duty  of  the  kind  here  complained  of  the 
dty  is  liable,  even  though  it  has  reached 
tbe  limit  of  its  power  to  contract  debts  and 
levy  taxes.  To  hold  otherwise  would  permit 
such  munldpallties,  in  every  case  like  this, 
to  take  advantage  of  their  own  negligence 
and  remove  every  Incentive  to  tbe  keeping 
of  tbelr  streets  and  sidewalks  in  such  re- 
pair as  would  make  them  reasonably  safe 
for  the  use  of  the  public. 

We  fully  concur  in  tbe  conclusion  reached 
by  tbe  circuit  court;  hence  the  judgment  of 
tbat  court  should  be  and  is  affirmed. 
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NOLI/ET  ▼.  NOI-IiBT.     (No.  208.) 
(Suprone  Court  of  Arkansas.     Feb.  28,  1916.) 

1.  DivoscE  ®=»124  —  Stjfficienct  ov  En- 
DKNOB— Bbsidencz  of  Plaintot. 

In  a  suit  for  divorce,  evidence  held  saffi- 
cient  to  austain  tbe  chancellor's  finding  that 
plaintiff  had  resided  in  the  state  more  than  one 
year  prior  to  the  commencement  of  the  action. 
[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Die.  a  892-398,  460,  466,  466;   Dec.  Dig.  «=> 

2.  DOUICILB    «=>8  —  DOMICELB    OT    Husbaud 

AND  Wife — Pkesumption. 

The  presumption  that  a  married  man's  dom- 
icile is  with  his  wife  and  family  may  be  over- 
come by  evidence  to  the  contrary. 

[Ed.  Note.— For  other  cases,  see  Domicile, 
Cent.  Dig.  H  36,  37 ;   Dec.  Dig.  <3S98.] 

3.  DivoBCE  <s9lll— Aduissibilitt  or  Evi- 
dence—Conduct Afteb  Commencement  of 
Action. 

Where  a  divorce  decree,  granted  to  the  hus- 
band without  the  wife's  appearance  on  the 
ground  that  her  conduct  made  his  condition  in- 
tolerable, was  set  aside  on  the  wife's  motion  and 
a  new  hearing  had,  evidence  as  to  the  conduct 
of  the  parties  after  the  former  decree  was  ren- 
dered, introduced  by  both  sides,  was  competent 
to  _  corroborate  the  testimony  as  to  misconduct 
prior  to  the  commencement  of  the  action. 

[Ed.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  H  365,  366 ;   Dec.  Dig.  i8=9lll.] 

4.  DlVOBCE  «=3l32  —  SCFFIOIEROT  OF  EVI- 
DENCE—CONDUCT  OF  Wife. 

In  a  suit  by  a  husband  for  divorce  on  the 
ground  that  his  wife's  conduct  made  his  condi- 
tion intolerable,  the  chancellor's  finding  in  fa- 
vor of  the  plaintiff  held  not  to  be  against  the 
preponderance  of  the  testimony. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Dec. 
Dig.  «=.132.] 

Appeal  from  Jefferson  Chancery  Court; 
Jno.  M.  Elliott,  Chancellor. 

Suit  for  divorce  by  Seth  B.  Nolley  against 
Emma  C.  Nolley.  Decree  for  the  plaintiff, 
and  defendant  appeals.    Affirmed. 

S.  A.  Miller,  of  Pine  Bluff,  for  appellant. 
Danaher  &  Danaher,  of  Pine  Bluff,  for  ap- 
pellee. 

Mcculloch,  c.  j.    The  plaintiff,  s.  b. 

'  Nolley,  and  the  defendant,  Emma  C.  Nolley, 
intermarried  at  Arkadelpbia,  Ark.,  in  the 
year  1894,  and  on  October  15, 1912,  the  plain- 
tiff instituted  the  present  action,  in  the  chan- 
cery court  of  Jefferson  county,  Ark.,  against 
his  wife  for  a  divorce,  and  alleged  in  the  com- 
plaint that  he  was  a  resident  of  that  county 
and  had  been  a  resident  of  the  state  of  Ar- 
kansas for  more  than  one  year.  The  com- 
plaint sets  up  the  statutory  grounds  for  di- 
vorce that  defendant  had  offered  such  indig- 
nities to  the  person  of  the  plaintiff  as  to 
make  his  condition  intolerable.  An  affidavit 
was  filed  showing  that  the  defendant  was  a 
nonresident  of  the  state,  and  a  warning  order 
was  issued  and  duly  published,  and  an  at- 
torney was  appointed  by  the  court  to  make 
defense  for  the  defendant.  The  case  was 
heard  by  the  court,  and  a  decree  for  divorce 
was  rendered  In  November,  1912.     The  de- 


fendant then  resided  at  Paris,  HI.,  and  on 
April  11, 1014,  she  filed  in  the  chancery  court 
of  Jefferson  county  a  complaint  in  the  nature 
of  a  bill  of  review  to  set  aside  the  decree  for 
divorce,  alleging  that  the  decree  had  been  ob- 
tained upon  insufficient  testimony,  and  that 
the  plaintiff  had  perpetrated  a  fraud  upon 
the  court  by  falling  to  Inform  the  court  as  to 
the  place  of  residence  of  defendant  so  that 
she  could  be  notified  and  have  an  opportunity 
to  make  defense.  It  was  alleged  in  the  com- 
plaint that  the  plaintiff  was  not  a  resident 
of  the  state  of  Arkansas,  but,  on  the  contrary 
resided  in  the  state  of  Illinois,  and  that  no 
grounds  for  divorce  existed  as  set  forth  in 
the  original  complaint.  An  answer  was  filed 
by  the  plaintiff,  and  thereafter  the  defendant 
took  proof  tending  to  show  that  the  plaintiff 
resided  at  Paris,  111.,  with  the  defendant  up 
to  a  month  or  two  before  he  commenced  this 
suit  in  Jefferson  county.  Ark.,  and  that  the 
defendant  had  not  been  guilty  of  any  mis- 
conduct which  would  justify  the  decree  for 
divorce.  The  court  thereupon  rendered  a  de- 
cree setting  aside  the  former  decree  and 
made  an  order  giving  the  defendant  Ume 
within  which  to  file  an  answer  to  the  origi- 
nal complaint.  Both  parties  then  took  fur- 
ther testimony,  and  the  cause  was  finally 
heard  as  If  there  had  been  no  former  decree 
In  the  case,  and  upon  the  whole  testimony 
the  court  found  in  favor  of  the  plaintiff  and 
rendered  a  decree  granting  a  divorce.  De- 
fendant has  prosecuted  an  appeal  from  that 
decree. 

[1]  It  is  contended  here  that  the  decree  Is 
erroneous  on  account  of  Insufficiency  of  the 
proof  In  two  particulars,  namely,  that  it 
does  not  show  that  the  plaintiff  was  a  resi- 
dent of  the  state  one  year  before  the  com- 
mencement of  the  action,  or  that  the  defend- 
ant was  guilty  of  any  misconduct  which  con- 
stituted grounds  for  divorce.  The  proof  ad- 
duced by  the  plaintiff  tends  to  show  that  he 
and  defendant  intermarried  at  Arkadelpbia, 
in  1894,  and  that  be  has  continuously  resided 
in  Arkansas  since  that  time.  It  shows  that 
the  plaintiff  lived  at  Hot  Springs  nearly  all 
the  time  after  the  marriage,  but  that  be  fre- 
quently spent  his  summers  In  the  North.  He 
was  engaged  In  the  hotel  business  at  Hot 
Springs,  and  during  the  summer  months  be 
was  engaged  as  purser  on  a  steamer  on  the 
Lakes.  The  evidence  tends  to  show  that 
plaintiff  and  defendant  separated,  on  accoimt 
of  her  misconduct,  several  years  before  the 
divorce  was  granted,  and  that  her  conduct 
was  such  as  Justified  a  divorce  on  the  grounds 
named  in  the  complaint  There  la,  however, 
a  conflict  In  the  testimony,  and  that  adduced 
by  the  defendant  tends  to  support  her  con- 
tention that  she  was  without  fault  and  that 
the  plaintiff  did  not  In  fact  reside  In  Ar- 
kansas. The  defendant  herself  testified  that 
she  and  plaintiff  purchased  a  lot  at  Pari-s, 
111.,  and  built  a  home  thereon  about  five  years 
before  the  divorce  was  granted,  and  that  it 
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oonsUtuted  tbelr  borne  all  the  time  tmtil  the 
plaintiff-deserted  her.  She  Introdnced  other 
testimony  which  tended  to  support  her  in 
that  contention,  particularly  the  testimony 
of  a  gentleman  engaged  in  the  Inmber  busi- 
ness at  Paris,  who  testified  to  a  conversation 
which  occurred  at  bis  office  between  the 
plaintiff  and  defendant  on  S^tember  23, 
1811,  which  warranted  the  condusion  that 
the  plaintiff  was  then  living  at  Paris  and  con- 
sidered it  bis  h<«ie.  That  testimony  was 
contradicted  by  that  of  a  hotel  clerk  in  Mil- 
waukee, who  showed  that  the  plaintiff  was 
not  In  Paris  on  that  date  or  for  several  days 
before  or  after  that  date. 

[2]  Counsel  for  defendant  relies  mainly 
ap<m  the  presumption  "that  a  marrled«man's 
domicile  is  with  his  wife  and  family."  10 
Am.  &  Big.  Eacs-  of  Law  (2d  Bd.)  28 ;  Keith 
V.  Stetter,  26  Kan.  103.  But  that  presump- 
tion, if  the  testimony  is  sufficient  to  raise  it, 
may  be  overcome  by  evidence  showing  the 
facts  to  be  otherwise.  In  other  words,  It 
constitutes  a  rebuttal  presumption  and  not  a 
conclusive  one.  Even  if  it  be  true  that  plain- 
tiff was  a  resident  of  Paris,  IlL,  up  to  Sep- 
tember 23,  1911,  as  shown  by  the  witness 
referred  to  above,  yet  it  is  possible  for  him 
to  have  come  to  Arkansas  and  established  his 
residence  one  year  before  the  institution  of 
this  action.  But  we  are  of  the  opinion  that, 
taking  the  testimony  as  a  whole,  it  caimot 
be  said  that  it  preponderates  against  the  find- 
ing of  the  chancellor  that  the  pltdutlff  always 
lived  in  Arkansas  and  that  he  did  not  take 
up  a  residence  at  all  with  his  wife  at  Paris, 
111.  His  contention  Is  that  they  bad  separat- 
ed before  that  time,  and  that  he  was  only 
with  her  occasionally,  and  that  all  during  the 
time  he  maintained  his  residence  in  Arkan- 
sas. 

[3,  t]  The  proof  taken  by  both  parties,  aft- 
er the  original  decree  was  set  aside,  covered 
the  conduct  of  each  after  the  commencement 
of  the  action  and  down  to  the  present  time. 
Some  of  the  strongest  testimony  concerning 
the  misconduct  of  the  defendant  relates  to 
that  which  occurred  after  the  suit  was  com- 
menced and  even  after  the  decree  for  divorce 
was  granted,  but  It  is  competent  In  corrobo- 
ration of  the  testimony  relating  to  miscon- 
duct which  is  said  to  have  occurred  prior  to 
the  commencement  of  this  action.  Even  if 
that  testimony  be  discarded  altogether,  there 
Is  enough  to  make  a  preponderance  of  the 
evidence  In  favor  of  the  chancellor's  finding. 
The  testimony  shows  that  during  the  year 
1012,  and  prior  to  the  commencement  of  the 
suit,  the  defendant  was  guilty  of  repeated 
misconduct  which  justified  the  chancellor  in 
reaching  the  conclusion  that  it  was  sufficient 
to  render  plaintiff's  condition  intolerable  and 
to  Justify  the  divorce.  She  made  unfounded 
charges  against  him  concerning  his  relations 
with  other  women,  and  followed  him  to  Hot 
Springs  and  bad  him  arrested  on  a  ground- 
less charge.    After  the  first  decree  of  divorce 


was  rendered,  she  came  to  Hot  Springs  and 
was  guilty  of  the  grossest  kind  of  misconduct 
in  keeping  with  her  former  treatment  of 
plaintiff.  She  followed  him  up  and  abused 
him  and  abused  Ills  attorney,  and  followed 
them  along  the  stre^  throwing  rocks  at  them. 
She  had  the  plaintiff  arrested  in  Chicago  in 
the  summer  of  U&12  on  a  charge  of  desertion 
and  caused  him  to  be  taken  into  custody  by 
an  officer  and  carried  back  to  Paris.  She  in- 
formed the  officer  who  was  to  make  the  ar- 
rest that  plaintiff  was  a  dangerous  man  and 
warned  him  that  he  must  take  every  precau- 
tion after  making  the  arrest,  even  advising  the 
officer  to  shoot  the  plaintiff  in  the  arm  or  leg 
so  as  to  prevent  him  from  making  his  escape. 
Pursuant  to  that  information  and  advice,  the  ' 
(tfScer  handcuffed  the  plaintiff  and  kept  him 
handcuffed  on  the  jonrney  from  Chicago  to 
Paris,  where  he  put  the  plaintiff  In  JaU. 
Letters  written  by  the  defendant  to  the  plain- 
tiff accuse  him  of  misconduct  with  other  wo- 
men, and  there  is  no  testimony  whatever  In 
the  record  to  show  that  there  was  any 
grounds  for  those  charges. 

Upon  the  whole  we  are  of  the  opinion  that 
the  chancellor's  finding  is  not  against  the 
preponderance  of  the  testimony.  The  chan- 
cellor gave  the  defendant  the  utmost  oppor- 
tunities for  haviug  the  cause  completely 
heard,  after  the  original  decree  had  been  set 
aside,  and  there  is  nothing  presented  here 
for  our  determination  except  the  question  of 
fact;  and,  as  before  stated,  we  are  of  the 
opinion  that  the  chancellor  reached  the  cor- 
rect conclusion. 

Decree  affirmed. 


HENKX  WBAPE  CO.  v.  COX  et  al 
(No.  210.) 

(Supreme  C!oart  of  Arkansas.     Feb.  28,  1018.) 

1.  Vkndob  AitD  Pdbchabeb  «=»224  —  Bora 
Fids  Pubcbabbb — Quitclaiu  Dked. 

A  "quitclaim  deed"  is  a  substantive  form  of 
conveyance  and  a  party  holding  such  a  deed 
may  be  entitled  to  protection  as  an  innocent  pur- 
chaser. 

fE!d.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  if  460-478;  Dec.  Dig. 
«S=>224.] 

2.  Lis  Fbndkns  9=>1S— Notice  or  Pbndenot 
o*  Action— Statutb. 

Since  the  passage  of  Kirby's  Dig.  |  5149, 
abrogating  tlie  common-law  and  equity  rule  ot 
lis  pendens,  a  suit  affecting  the  title  or  any 
lien  on  realty  is  not  Us  pendens  until  a  notice 
of  its  pendency  is  filed  according  to  the  statute. 

[Ed.  Note.— For  other  cases,  see  Lis  Pendens, 
Cent  Dig.  $  23 ;  Dec.  Dig.  <g=»13. 

For  other  definitions,  see  Words  and  Plirases, 
First  and  Second  Series,  Lis  Pendens.] 

3.  Vbndob  and  Pubchaseb  ©='224— "Bona 
Fide  Ptjbohaseb"— QurrctArM  Deed— No- 
tice. 

A  purchaser  under  a  quitclaim  deed  without 
notice  of  an  outstanding  conveyance  or  obliga- 
tion respecting  the  property,  or  notice  of  facts 
which  ■would  have  1^  to  knowledge  of  such  out- 
standing conveyance,  was  entitled  to  protection 
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as  a  bona  fide  pnrchaser,  upon  sbowtnK  that  tiie 
consideration  paid  was  a  fair  price. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  469-178:  Dec.  Dig. 
es»224. 

For  other  definitions,  see  Words  and  Phrases, 
first  and  Second  Series,  Bona  Bide  Purchaser.] 

4.  Vbndob  and  Pitsceabbb  «=»244  —  Bona 

FiDB    PUBCHASEK    —    StTPFICIKNOT   01*    BVI- 
DEMCE. 

Evidence,  in  ejectment  to  recover  a  40-acre 
tract  of  unimproved  land,  title  to  vrhich  plain- 
tiff acquired  by  mesne  conveyances  from  the 
state,  held  to  show  that  plaintiff  was  an  inno- 
cent purchaser  for  value. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  {{  600-611;  Dec.  Dig. 
®=>244.] 

6.  Appeal  and  Ebhob  «s>1010(1)— Bxvibw— 

Verdict. 

The  scintilla  rule  does  not  obtain  in  this 
state,  and  there  must  be  s<Hne  evidence  of  a 
substantial  character  to  uphold  a  verdict  or  a 
finding  of  fact  by  a  court  sitting  without  a 
jury. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  E>ig.  ||  8979-8981;  Dec.  D4g.  «=» 
1010(1).] 

Appeal  from  Circuit  Court,  White  Coonty; 
J.  M.  Jackson,  Judge, 

Action  by  the  Henry  Wrape  Company 
against  Sarah  I.  Cox  and  another.  Judg- 
ment for  defendants,  dismissing  the  com- 
plaint, and  plaintiff  appeala  Reversed,  and 
cause  remanded  for  new  trial. 

Uenry  Wrape  Company  instituted  this  ac- 
tion in  ejectment  against  Sarah  I.  Cox  and 
F.  E.  Cox  to  recover  40  acres  of  land  In 
White  county,  Ark.  The  plaintiff  acquired 
title  to  the  land  by  mesne  conveyances  from 
the  state  of  Arkansas.  The  immediate  gran- 
tor of  the  plaintiff  was  the  Stecher  Cooper- 
age Works,  a  corporation.  That  corporation 
conveyed  the  land  to  the  plaintiff  by  a  quit- 
claim deed  executed  on  May  18,  1910.  The 
odnslderatlMi  stated  in  the  deed  was  |1,  but 
the  actual  consideration  paid  was  $8.50  per 
acre,  which  was  an  adequate  price  for  the 
land.  Frank  Wrape,  one  of  the  stockholders 
and  the  treasurer  of  the  plaintiff  company, 
testified  that  he  was  on  the  land  Just  after 
his  GorporaUon  bought  it,  that  at  that  time 
there  were  no  improvements  on  it  and  that 
no  one  was  in  possession  of  it  He  testified 
that  at  the  time  plaintiff  purchased  the  land 
it  was  not  known  that  the  defendant  Sarah 
I.  Cox  had  any  litigation  with  the  Stecher 
Cooperage  Works;  that  the  Stecher  Coop- 
erage Works  sold  and  conveyed  to  plaintiff  a 
number  of  tracts  of  land  at  the  time  the 
land  in  controversy  was  conveyed,  and  a 
warranty  deed  was  executed  for  all  of  these 
lands  except  the  40  acres  in  controversy  and 
another  40-acre  tract;  that  the  reason  the 
quitclaim  deed  was  executed  to  the  40-acre 
tract  in  controversy  wks  that  a  man  named 
Hibbard  had  obtained  a  Judgment  awarding 
him  possession  of  the  land;  that  the  plain- 
tiff company  did  not  know  that  the  defend- 
ant  claimed   any  interest  whatever  in   the 


land;  that  in  the  early  part  of  1911  plain- 
tiff aold  the  timber  on  said  land  to  one  Mc- 
Hale;  that  in  December,  1911,  the  wltneaa 
In  company  with  McHale  had  a  oonrersatlon 
with  the  defendant  F.  E.  Cox,  at  a  hotel  In 
Bald  Knob,  Ark. ;  and  that  in  the  coarse  of 
the  conversation  Cox  informed  him  that  his 
wife  dalmed  tide  to  the  land.  McHale  tes- 
tified that  he  bought  the  timber  on  the  land 
in  controTMTsy  tn  the  early  part  of  1911; 
that  the  timber  on  it  was  worth  abont  $50: 
that  he  was  on  the  land  BO<m  aftw  he  poi^ 
chased  it;  that  the  land  was  wild  and  unim- 
proved, and  no  one  was  in  possession  of  It; 
that  he  was  present  at  a  Iiotel  in  Balb  Knob 
la  December,  1911,  when  Frank  Wrape  had 
a  cowersatltm  with  F.  B.  Cox  ooocemlns 
the  title  to  the  land  In  controversy;  and  tbat 
Cox  at  that  time  said  that  his  wife  claimed 
title  to  the  land.  On  the  part  of  the  defend- 
ant. It  was  shown  that  the  Stecher  Cooper- 
age Works  filed  a  petition  in  the  chancery 
court  to  confirm  Its  title  to  certain  lands  In 
White  county,  the  land  in  controversy  being 
embraced  in  the  suit,  and  that  In  December, 
1906,  Sarah  I.  Cox,  defendant,  filed  an  In- 
tervention in  which  she  claimed  title  to  the 
40  acres  in  controversy.  In  Dec^nber,  1911, 
the  court  found  that  Sarah  I.  Cox  had  been 
in  adverse  possession  of  said  lands  for  more 
than  seven  years,  and  It  was  decreed  tbat 
the  petition  of  the  Stecher  Cooperage  Works 
as  to  said  land  be  dismissed  and  the  title  of 
Sarah  I.  Cox  in  the  same  be  qnleted  as 
against  all  claims  of  the  Stecher  Cooperage 
Works.  Other  facts  will  be  referred  to  in 
the  opinion. 

The  conrt,  sitting  without  a  Jury,  found 
for  the  defendants  and  dismissed  the  com- 
plaint of  the  plaintiff.  It  awarded  defend- 
ants damages  in  the  sum  of  $50.  ^e  plain- 
tiff api>ealed. 

Brundidge  ft  Neelly,  o'f  Searcy,  for  appe- 
lant Rachels  ft  Miller,  of  Searcy,  for  ap- 
pellees. 

HART,  J.  (after  stating  the  tacts  as  above). 
[1]  In  this  state  a  quitclaim  deed  is  a  sub- 
stantive form  of  conveyance,  and  a  party 
holding  under  such  a  deed  may  be  entitled 
to  protection  as  an  innocent  purchaser. 
Brown  v.  Nelms,  86  Ark.  368,  112  S.  W.  373, 
and  cases  cited.  See,  also,  McDonald  v.  field- 
ing, 146  U.  B.  492,  12  Sup.  Ct  892.  36  I..  Ed. 
788. 

[2]  The  common-law  and  equity  rule  of  lis 
pendttiB  has  been  abrogated  In  this  state  by 
statute.  Since  the  passage  of  the  statute  t 
suit  affecting  the  title  or  any  Uen  on  real  es- 
tate is  not  Us  pendens  until  a  notice  of  the 
I)endency  of  the  action  is  filed  tn  accordance 
with  the  statute.  Steele  v.  Robertson,  75 
Ark.  228,  87  S.  W.  117;  Hudgins  v.  SchnlUce^ 
176  S.  W.  626. 

[3]  In  the  case  before  us  there  was  no  no- 
tice of  the  pendency  of  the  suit  filed  as  re- 
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qnlred  by  sectloB  61^  of  KUbfn  Digest 
Therefore,  under  the  antboritles  above  re- 
ferred to,  If  the  plaintiff  took  the  qnltclaim 
deed  from  Its  Immediate  grantor  without  no- 
tice of  an  oQtBtandlng  conveyance  or  obliga- 
tion respecting  the  property  or  notice  of  facts 
which,  If  followed  pp,  would  bare  led  to 
knowledge  of  such  outstanding  ooBveyance  or 
equity,  It  was  entitled  to  protection  as  a 
bona  fide  purchaser  upon  Showing  that  tbe 
consideration  stipulated  had  been  paid  acd 
that  such  consideration  was  a  fair  price  for 
the  claim  or  Interest  designated.  See,  also, 
Marchbanks  ▼.  Banks,  44  Ark.  48;  25  Cyc. 
1452. 

[4]  As  we  have  already  seen,  the  plaintiff 
paid  an  adequate  price  'for  the  itroperty.  The 
record  shows  that  the  defendant  Sarah  I. 
Cox  filed  an  intervention  In  the  suit  of  the 
Stecher  Cooperage  Works  to  confirm  its  title 
to  certain  lands  indoding  the  land  In  contro- 
versy. The  question,  then.  Is:  Did  the  plain- 
tiff have  notice  of  her  claim,  or  did  It  have 
notice  of  facts  which  if  followed  op  would 
lead  to  knowledge  of  her  dalm  at  the  time 
the  conveyance  was  made  to  it  by  the  Stech- 
er Cooperage  Works? 

Frank  Wrape,  who  was  the  treasurer  and 
also  a  stockholder  In  Uie  plaintiff  corpora- 
tion, testified  that  the  plaintiff  was  not  in 
possession  of  such  knowledge.  The  plaintiff 
bought  a  number  of  tracts  of  land  from  the 
Stecher  Cooperage  Works  at  the  time  and 
took  a  warranty  deed  to  all  of  them  except 
the  40  acres  tn  cMttrovenor  and  another  40- 
acre  tract  The  reason  the  Stecher  Cooper- 
age Works  did  not  execute  a  warranty  deed 
to  the  land  in  controversy  was  that  a  man 
named  Hlbbard  had  obtained  judgment 
awarding  him  possession  of  that  tract  of 
land.  The  claim  of  the  defendants  Oox  to 
Uie  land  was  not  considered,  because  It  was 
not  tb«i  known  that  the  defendants  claimed 
any  interest  whatever  In  the  land.  Frank 
Wrape  further  testified  that  he  was  on  the 
land  after  the  plaintiff  bought  It;  that  the 
land  was  then  unimproi-ed,  with  no  one  in 
possession  of  it;  and  that  be  did  not  learn 
that  tbe  defendants  claimed  any  Interest  In 
the  land  until  in  December,  1911,  several 
months  after  the  land  was  purchased  by  the 
plaintiff.  In  tbe  main  he  is  corroborated  by 
tbe  testimony  of  McHale,  to  whom  the  plain- 
tiff sold  the  timber  on  the  land  in  the  early 
part  of  1911.  McHale  testified  that  he  went 
on  tbe  land  soon  after  be  bought  the  timber ; 
that  no  one  was  in  possession  of  it  at  that 
time;  and  that  it  woe  then  unimproved.  He 
also  testlfled  that  the  first  notice  he  had  that 
defendants  claimed  any  Interest  in  the  land 
was  in  December,  1911,  at  the  time  Frank 
Wrape  bad  the  conversation  with  F.  B.  Cox 
at  the  hotel  in  Bald  Knob. 

Tbe  teetlmcniy  on  the  part  of  the  plain- 
tiff is  reasonable  and  consistent  in  Itself,  and 
we  do  not  think  it  Is  contradicted  by  any 


substantial  testim<Hiy  whatever.  An  attempt 
was  made  by  F.  E.  Cox  to  contradict  the  tes- 
timony of  the  plaintiff;  but  when  his  testi- 
mony is  fully  analyzed,  we  do  not  think  it 
tends  in  any  manner  whatever  to  contradict 
that  of  tbe  plaintiff.  He  testified  at  first 
that  there  had  been  a  house  on  the  land,  but 
further  on  In  his  testimony  stated  that  tbls 
house  bad  been  burned  down  several  years 
before  the  plaintiff  purchased  the  land. 
Again,  he  stated  that  he  thought  the  con- 
versation with  the  plaintiff  in  regard  to  his 
wife's  claim  to  the  land  occurred  before  tbe 
'Plaintiff  had  completed  Its  purchase  of  the 
land,  but  when  asked  how  he  knew  this, 
could  not  give  any  reason  whatever  for  think- 
ing so;  and,  upon  being  further  questioned, 
It  is  evident  that  be  meant  that  be  thought 
tbe  conversation  occurred  before  tbe  plaintiff 
had  sold  the  timber  on  tbe  land  to  McHoIe. 

We  have  not  attempted  to  set  out  in  full 
the  testimony  of  F.  £.  Cox;  but,  when  it  Is 
carefully  considered,  we  lio  not  tblnk  there 
is  anything  in  it  from  which  It  may  be  in- 
ferred that  the  plaintiff  had  any  knowledge 
of  tbe  claim  of  Mrs.  Oox  at  the  time  it  pur- 
chased the  land.  Tn  short  we  think  the  un- 
disputed evidence  shows  that  tbe  plalntifl 
was  an  innocent  purchaser  for  value  of  the 
land. 

[S]  We  have  never  adopted  the  sdntiUa 
rule  in  this  state,  but  have  uniformly,  held 
that  there  must  be  some  evidence  of  a  sub- 
stantial character  to  uphold  a  verdict  of  the 
Jury  or  the  finding  of  fact  made  by  a  court 
sitting  without  a  Jury.  Our  opinion  Is  that 
there  was  no  testimony  of  a  substantial  char- 
acter to  support  tbe  finding  of  tbe  circuit 
court  In  favor  of  the  defendants. 

The  court  therefore  erred  in  finding  for 
them,  and  for  this  error  the  judgment  will 
be  reversed,  and  the  cause  remanded  for  a 
new  trlaL 


BKYAN  V.  Ciry  OF  MAI/VBKN  at  oL 

(No.  217.) 

(Supreme  Court  of  Arkansas.    Feb.  28,  1916.) 

1.  MUMOXPAL  GOBFOBATIONS  9s>596,  687,  508 
— Poucs  Hkqulationb— Vaudixx. 

Under  Kirby's  iJig.  |  5693,  authorizing  tho 
council  of  cities  of  the  8ec<md  class  to  make 
ordinances  to  prevent  or  regulate  any  trade, 
business,  or  vocatioa  of  a  tendency  dangerous 
to  morau,  health,  or  safety  or  calculated  to  pro- 
mote dishonesty  or  crime,  tbe  council  cannot  li- 
cense an  act  prohibited  by  state  law  which  may 
prevent  a  business  which  is  per  se  dangerous 
to  morals,  health,  or  safety,  or  calculated  to 
promote  dishonesty  or  crime,  while  the  power  to 
regulate  is  to  be  exercised  where  the  business 
may  or  may  not  become  of  that  nature  accord- 
ing to  the  conduct 

[EH.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §f  1321,  1322,  1326, 
1S26,  1354 ;  Dec.  Dig.  18=3595,  597,  698.] 

2.  MUNIOIPAI,    COBPORATIONS    «!=>694(1)— Po- 

IJCK  Regulations— BiLLiABD  Halls. 

Tbe  business  of  running  a  billiard  hall  is 
one  which  may  or  may  not  become  dangerous  to 
morals,  health,  or  safety,  or  calculated  to  pro- 
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mote  dishonesty  or  crime  aoeoiding  to  the  man- 
ner in  which  it  is  conducted,  and  is  subject  to 
regulation  by  the  council  of  a  dty  of  the  second 
class. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent.  Dig.  {  1316 ;  Dec.  Dig.  «s» 
OWfl).] 

3.  IiiOBMBKs  «=>7(9)— PoLiOK  Bxoni.ATiONa— 

BnXIABD   HjUCI.. 

An  ordinance  of  the  dty  of  the  second  class 
requiring  an  annual  license  fee  of  $600  to  oper- 
ate a  billiard  hall,  and  that  the  operator  should 
enter  into  bond  for  91,000,  not  to  operate  it 
after  9  p.  m.  nor  to  permit  any  person  under 
18  or  under  the  influence  of  intoxicating  liquors 
to  enter  the  haU,  and  to  require  that  each  person 
playing  a  game  register  his  name  in  a  record 
book,  and  providing  that  failure  to  compW  with 
any  of  the  provisions  of  the  bond  shoiud  work 
a  forfeiture  thereof,  though  under  the  guise  of 
a  regulation,  is  intended  to  suppress  business 
and  IS  void. 

[Ed.  Note. — For  other  cases,  see  Lioenaes, 
Cent  Dig.  H  15,  19;  Dec.  Dig.  «=»7(9).] 

4.  LiCTNSSa    «=»7(9)— i'OLIOB   RtavLA-nofiB— 
BiLLIABD  HaIX. 

An  ordinance  of  a  city  of  the  second  class, 
requiring  a  license  fee  o^  |600  to  operate  a  bil- 
liard hall  and  a  bond  for  (1,000,  is  a  revenue 
measure  and  void. 

[Ed.  Note. — For  other  cases,  see  Licenses, 
Cent.  Dig.  }§  15,  19;    Dec.  Dig.  «=»7(9).] 

Appeal  from  Hot  Spring  Clianoery  Court; 
J.  P.  Henderson,  Chancellor. 

Action  by  Charles  G.  Bryan  against  the 
City  of  Malvern  and  others.  Frcnn  a  decree 
for  defendants,  plaintiff  appeals.  Reversed 
and  remanded,  with  directions. 

H.  B.  Means^  of  Malvern,  for  appellant, 
Henry  Berger,  of  JUalverQ,  for  appellees. 

SMITH,  J.  Appellant  was  engaged  in  op- 
erating a  billiard  hall  in  the  city  of  Malvern, 
and  on  the  13th  of  April,  1916,  the  coundl 
of  that  dty  passed  an  ordinance  regulating 
such  places.  Said  ordinance  provided  for  an 
annual  license  fee  of  $600,  and  that  the  oper- 
ator of  such  IiaU  should  enter  into  a  bond 
in  the  sum  of  a  thousand  dollars  binding  him- 
self not  to  operate  the  ball  after  9  p.  m.,  or 
to  permit  any  person  under  the  age  of  18,  or 
any  person  imder  the  influence  of  intoxicat- 
ing liquors,  to  enter  such  hall;  and  it  fur- 
ther provided  that  the  keeper  of  such  liall 
should  require  each  person  who  played  at  a 
game  to  register  his  name  in  a  record  book 
kept  for  that  purpose,  and  a  failure  to  com- 
ply with  any  of  the  provisions  of  such  bond 
worked  a  forfeiture  thereof.  This  proceed- 
ing was  brought  to  enjoin  the  marshal  of 
said  dty  from  enforcing  said  ordinance  on 
the  ground  that  it  is  unjust  and  unreason- 
able and  is  a  tax  for  the  purpose  of  raising  a 
revenue,  and  that  its  provisions  are  so  arbi- 
trary as  to  amount  to  a  suppression  of  his 
business. 

There  was  offered  in  evidence  a  resolution 
of  the  dty  coundl  which  recited  that,  Inas- 
mudi  as  the  city  had  authorized  the  granting 
of  licenses  to  operate  billiard  halls,  the  serv- 
ice of  an  additional  officer  would  be  required, 


and  the  marshal  was  antfaorijKd  to  employ  a 
deputy  at  a  salary  of  $50  per  month.  There 
was  proof  both  pro  and  con  on  the  necessity 
for  the  employment  of  this  officer  on  account 
of  the  operation  of  bUliard  liaUs  in  tliat  dty; 
but  the  dianoellor  found  the  fact  to  be  that 
billiard  halls  in  that  dty  required  supervi- 
sion and  regulation. 

The  case  of  Town  of  Dardanelle  v.  Gilles- 
pie, 116  Ark.  390.  172  S.  W.  1036,  is  relied 
upon  as  authority  for  the  pK^ositlon  tliat 
billiard  tables  are  not  the  pnqter  subject  of 
regulatioa  unless  they  are  used  for  purposes 
of  gaming.  We  are  not  now  called  upon  to 
dedde  that  question,  but  we  will  say  the 
poli^  was  not  so  decided  in  the  case  dted. 
There  it  appeared  from  the  agreed  statement 
of  facts  tliat  the  tables  were  not  aaed  for  gam- 
ing, or  otlter  unlawful  purposes,  and  no  at- 
tempt was  made  to  show  that  the  tables  were 
so  conducted  that  the  bosiness  became  a  nui- 
sance. It  was  soffident  there  to  say  that,  in 
the  absence  of  authority  from  the  Legisla- 
ture to  prohibit  the  operation  of  bilUard  ta- 
Mes  and  poolrooms,  the  town  council  could 
not  declare  that  to  be  a  nuisance  whlda  was 
not  pne  per  se. 

[1]  TTiat  case,  however,  involved  a  town 
ordinance,  while  the  one  now  under  consider- 
ation was  enacted  by  the  council  of  a  dty  of 
the  second  dass.  Cities  of  the  seomd  class 
are  given  certain  enlarged  powers,  and  un- 
der section  6683  of  Kirby's  Digest  the  council 
of  sndi  a  dty  is  authorised  to  enact  Mdl- 
nances  "to  prevent  or  regulate  the  carrying 
on  of  any  trade,  business  or  vocation  of  a 
tendency  dongM'Olu  to  morals,  health  or 
safety,  or  calculated  to  promote  dishonesty 
or  crime."  A  council  cannot  license  any  act 
wtiidi  Is  prohiUted  by  the  state  law,  for  that 
law  is  supreme,  but  It  may  prevent  or  regu- 
late a  business  of  the  kind  stated ;  the  power 
to  pireveut  to  be  exercised  in  the  event  the 
business  is  per  se  of  the  nature  that  its  tend- 
ency la  dangerous  to  morals,  health  or  safe- 
ty, or  calculated  to  promote  dishonesty  or 
crime,  while  the  power  to  regulate  is  to  be 
exercised  where  the  business  may  or  may  not 
become  of  that  nature  according  to  the  man- 
ner in  which  it  Is  conducted.  In  other 
words.  If  the  business  Is  a  nuisance  per  se, 
the  dty  coundl  may  prevent  it  If  it  Is  one 
which  may  become  so  by  being  improperly 
conducted  but  which  would  not  be  so  other- 
wise, then  it  may  be  so  regulated  that  it  may 
not  beccHue  a  nuisasce. 

[2]  We  think  the  proof  sliows  appellant's 
business  to  be  of  this  last  class,  and  there- 
fore the  proper  subject  of  regulation  by  the 
dty  council. 

[I]  But  we  are  also  of  tlie  opinion  that,  al- 
though this  ordinance  is  passed  under  the 
guise  of  one  to  regulate,  it  Is,  in  fact,  intend- 
ed to  be  one  f or  tlie  suppression  of  that  bosi- 
ness. 

[4]  And  we  think  it  also  appears  that,  if 
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the  ordinance  did  not  operate  to  accomplish 
the  result  of  sttppressinsr  the  poolroom  busi- 
ness in  that  city,  the  proof  shows  it  wonid  he 
a  revenue  measure,  and  it  Is  void  upon  ei- 
ther theory. 

The  decree  of  the  court  below  will  there- 
fore be  reversed,  and  the  cause  remanded, 
with  directions  to  enter  a  decree  In  accord- 
ance with  this  opinion. 


BOYNTON  liAND  &  LUMBEB  CO.  T. 

HAWKINS.    Qfo.  208.) 

(Supreme  Court  of  Arkansas.    Feb.  28,  1016.) 

1.  Costs  «=33— Natdbe  of  Right. 

The  right  to  recover  costs  did  not  exist  at 
common  law,  but  rests  upon  statute  alone. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  |{  1,  4,  6 ;  Dec.  Dig.  «=>3.] 

2.  CoflTB  «3»32(1)  —  Pabtt  Entitixo  —  Pbb- 
VAIUNO  Pabtt. 

In  actions  at  law  the  costs  generally  go  to 
the  prevailing  party  and  follow  the  judgment 
[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  |{  108,  115-132 ;   Dec.  Dig.  <e=s>32(l).l 

3.  Ejbctwsnt  «E90(S)— Rioht  or  Reoovbbt— 
TiTuc  OF  Plaintiff. 

A  plaintiff  in  ejectment  must  rely  upon  his 
own  title,  and  not  on  the  weakness  of  the  title  of 
his  adversary. 

[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  H  18,  20-24,  27;    Dec.  Dig.  <S=> 

4.  Ejxotmknt  <8=»12&— Cons— PxETAJune 
Pabtt. 

Though  EUrby's  Dig.  {§  965,  966,  gives  the 
defendant  in  ejectment  the  right  to  costs  upon 
disclaimer  of  any  interest  in  the  land,  where,  in 
•n  action  for  160  acres  of  land,  defendant  de- 
nied plaintiff's  title,  but  on  trial,  after  all  costs 
had  accrued,  admitted  plaintiff's  title,  except  as 
to  5.72  acres  as  to  which  the  judgment  was  fa- 
vorable to  defendant,  the  plaintiff  is  entitled  to 
costs. 

TEd.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig,  {{  431-435;  Dec  Dig.  «=3l23.] 

Appeal  from  Circalt  Court,  Mississippi 
County ;  W.  J.  Driver,  Judge. 

Action  by  the  Boyntoo,  Land  &  Lumber 
Company  against  W.  R.  Hawkins.  From  the 
Judgment,  plaintiff  appeals.  Beversed  and 
remanded,  with  directions. 

Lamb  &  Rhodes,  of  Osceola,  and  Frank  H. 
Sullivan,  of  St  Louis,  Mo.,  for  appellant 

HART,  J.  The  Boynton  Land  &  Lumber 
Company  sued  W.  R.  Hawkins  in  ejectment 
to  recover  160  acres  of  land  in  Mississippi 
county.  Ark.  The  defendant  filed  an  answer 
in  which  he  denied  that  the  plaintttf  was 
the  owner  of  or  entitled  to  the  possession  of 
the  land  sued  for,  and  denied  the  execution 
of  any  of  the  deeds  menttoned  in  plaintiff's 
complaint.  He  also  alleged  that  he  had  been 
In  adverse  possession  of  a  small  part  of  the 
lands  for  more  than  seven  years  prior  to  the 
institution  o£  the  action.  On  the  day  the  case 
was  called  for  trial  the  defendant  admitted 
in  open  court  that  the  plaiutift  had  title  to 
all  of  the  lands  sued  for,  except  the  portion 


he  claimed  title  to  by  adverse  posBessIon. 
The  issue  as  to  this  land  was  submitted  to 
the  Jury,  which  returned  a  verdict  in  favor 
of  the  defendant  for  5.72  acres.  Tbereupoa 
judgment  was  rendered  by  the  court  in  Cavor 
of  the  plaintiff  for  all  the  land  sued  for,  ex- 
cept the  6.72  acres;  and  as  to  this  tract  judg- 
ment  was  rendered  in  favor  of  the  defendant 
The  court  also  rendered  judgment  for  costs 
against  the  plaintiff.  The  plaintiff  filed  a 
motion  to  retaz  costs,  and  the  court  overruled 
tt.    The  case  is  here  on  appeal. 

[t-t]  The  right  to  recover  costs  did  not  ex- 
ist at  common  law,  but  rests  upon  statute 
alone.  In  actions  at  law  the  costs  generally 
go  to  the  prevailing  party,  and  under  sudi 
statutes  the  costs  follow  the  judgment  It  is 
weU  settled  in  this  state  that  a  plaintiff  la 
ejectment  must  rely  upon  his  own  title,  and 
not  upon  the  weakness  of  the  title  of  his  ad- 
versary. This  proposition  has  been  decided 
so  frequently  that  no  citation  of  authority 
to  support  It  is  necessary. 

[4]  It  will  be  observed  that  the  plaintiff 
sned  for  160  acres  of  land.  It  the  defendant 
had  disclaimed  as  to  the  Interest  In  the  land 
to  which  he  was  not  entitled,  he  would,  under 
our  statutes,  have  been  entitled  to  costs.  See 
sections  965  and  966  of  Kirby's  Digest.  The 
defendant,  however,  denied  that  the  plaintiff 
was  the  owner  of  the  land  sued  for  or  that 
he  was  oitltled  to  the  possession  of  it.  He 
further  alleged  that  he  was  entitled  to  a  small 
part  of  the  land  by  adverse  possession,  and 
the  verdict  of  the  jury  was  in  his  favor  for 
the  land  claimed  by  him  adversely.  If  he  had 
disclaimed  in  the  beginning  as  to  all  of  the 
land  in  controversy,  except  the  6.72  acres 
which  was  awarded  him,  he  would  have  been 
entitled  to  recover  costs  which  accrued  after 
that  time.  However,  he  did  not  enter  a  dis- 
claimer as  to  the  remainder  of  the  land  un- 
til the  day  of  trial.  The  record  shows  that 
the  case  was  tried  on  the  day  It  was  called 
for  trlaL  All  of  the  costs  had  accrued  at 
that  time.  Therefore  the  court  should  have 
adjudged  costs  against  the  defendant;  and 
for  the  error  in  not  doing  so  the  judgment 
will  be  reversed,  and  the  cause  remanded, 
with  directions  to  the  court  below  to  tax  the 
costs  against  the  defendant 


BROWNE  v.  SANITARY  OROOERT  CO.- 
(No.  201.) 

(Supreme  C!onrt  of  Arkansas.    Feb.  28,  1916.) 

1.  Biixs  AND  Notes  *=»637(8)  —  Actions — 

Pbovinck  of  Jubt— Patment. 

In  an  action  on  a  note  signed  by  defendant 
and  another,  where  the  evidence  conclusively 
showed  that  after  the  holder  applied  the  pro- 
cecds  of  cotton  delivered  to  it  by  defeudant's 
comaker  a  balance  remained,  verdict  was  prop- 
erly directed  in  favor  of  the  holder. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {}  1886,  1886 ;  Dec.  Dig.  ^sa 
687(8).] 
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2.  Bnxs  AND  Nona  «=s>601— Aononft— Bti- 

PENCB— ADMISSIBILrtT. 

Where  a  laodlord  signed  with  his  tenant 
a  note  for  supplies  to  be  delivered  the  tenant, 
and  the  tenant  delivered  to  plaintiff  cotton  rais- 
ed CD  the  demised  premises,  evidence  tliat  plain- 
tiff had  not  paid  for  the  picking  of  the  cotton, 
the  proceeds  of  which  were  to  be  credited  on  the 
note,  and  that  the  tenant  had  not  paid  therefor 
with  moneys  received  from  plaintia,  is  inadmis- 
sible in  an  action  on  the  note  against  the  land- 
lord; it  being  unimportant  what  became  of  the 
money,  so  long  as  it  was  not  paid  in  plaintiff 
on  the  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §{  1698-1707 ;  Dec.  Dig.  «8=> 
601.] 

Appeal  fr^m  Circuit  Court,  Lonoke  Coun- 
ty;   Thos.  C.  Trimble,  Judge. 

Action  by  the  Sanitary  Grocery  Company 
against  J.  W.  Browne  and  another,  begun  In 
JusUce  court  From  a  judgment  In  drcnlt 
court  for  plaintiff,  the  named  defendant  ap- 
peals.   Affirmed. 

Geo.  M.  Cbapllne,  of  Lonoke,  for  appellant 
Trimble  &  Williams,  of  Lonoke,  for  appellee. 

McCULLOCn,  C.  J.  AppeUant,  Browne, 
owned  a  farm  in  Lonoke  county,  and  J.  A. 
Coker  was  one  of  his  tenants  for  the  year 
1914.  Coker  got  his  supplies  from  appellee. 
Sanitary  Grocery  Company,  and  he  and  ai>- 
pellant,  Browne,  executed  a  promissory  note 
to  appellee  for  the  sum  of  $125,  dated  March 
9,  1014,  and  payable  October  1st  thereafter, 
to  cover  the  price  of  the  enipplles  furnished 
during  the  year.  Coker  executed  a  chattel 
mortgage  to  appellant  on  his  crop,  described 
as  "five  500-pound  bales  of  lint  cotton  to  be 
grown  on  the  John  Browne  farm."  Coker 
raised  and  gathered  Just  five  bales  of  cot- 
ton, and  delivered  the  first  four  of  them  to 
appellee,  and  the  same  were  sold  and  the 
proceeds  applied  to  Coker's  debt,  except  the 
amount  allowed  to  him  to  pay  for  ginning 
and  picking.  This  left  a  balance  of  $24.59 
due  by  C&ker,  and  that  Is  the  subject-mat- 
ter of  this  suit.  When  the  fifth  bale  was 
gathered  and  ginned,  appellant  attached  it 
for  ills  rent,  and  the  testimony  of  Coker  in 
the  present  case  is  to  the  effect  that,  after 
the  cotton  was  attached  by  appellant,  he 
made  an  agreement  with  the  latter  whereby 
the  attachment  suit  was  to  be  withdrawn  and 
the  bale  of  cotton  turned  over  to  appellant, 
but  that  It  was  to  be  sold  and  the  amount 
due  to  appellee  paid  out  of  the  proceeds. 
This  was  not  done,  however,  and  appellee 
brought  suit  against  appellant  and  Coker, 
and  sued  out  an  order  of  delivery  for  the 
bale  of  cotton  in  the  hands  of  appellant. 

The  suit  was  begun  before  a  Justice  of 
the  peace,  but  an  appeal  was  prosecuted  from 
a  final  judgment,  and  it  was  tried  in  the 
circuit  court  While  the  case  was  begun  as 
a  replevin  suit  for  the  purpose  of  securing 
possession  of  the  mortgaged  bale  of  cotton,  it 
was  treated  by  the  parties  In  -  the  trial  in 
the  circuit  court  aa  a  suit  against  appellant, 


and  Coker  on  the  note  wUcb  they  Jointly 
executed  to  appellee,  and  whidi  waa  exUbit- 
ed  with  the  pleadlngi  in  the  case.  The  Judg- 
ment against  appelant  In  the  lower  court 
was  merely  for  the  amount  of  the  balance 
due  on  the  note,  and  no  Judgment  was  ren- 
dered for  the  possession  of  the  bale  of  cot- 
ton. It  is  unnecessary,  therefore,  for  as  to 
consider  any  question  about  the  validity  of 
the  mortgage;  there  being  a  contention  in 
the  case  as  to  whether  the  description  of  the 
mortgaged  crop  was  sufficient. 

[1]  The  testimony  auduced  by  appellee.  In- 
cluding that  of  Coker,  was  undiluted  and 
was  to  the  effect  that  the  net  proceeds  re- 
ceived by  appellee  of  the  four  bales  of  cot- 
ton raised  by  Coker,  when  applied  on  the 
note,  left  the  balance  due  of  the  snm  for 
which  the  court  rendered  Judgmrat  That 
being  the  only  testimony  offered  whl<^  had 
any  bearing  on  the  question,  the  court  prop- 
erly directed  a  verdict  In  favor  oS.  apprilee. 

12]  It  Is  true  appellant  offered  to  prove  by 
a  Mr.  Reed,  the  ginner,  that  the  ginning  was 
not  paid  for  by  the  appellee,  or  by  money  giv- 
en by  appellee  to  Coker,  and  also  offered  to 
prove  by  the  same  witness  that  the  picking 
was  not  paid  for  by  appellee,  or  by  money 
which  appellee  furnished  to  Coker.  But  the 
court  proi)erly  decided  that  the  testimony 
was  immaterlaL  It  is  unimportant  what  be- 
came of  the  money,  if  it  was  not  paid  to  ap- 
pellee on  the  note.  That  testinuHiy,  if  it 
had  been  received  by  the  court,  would  not 
have  tended  In  any  degree  to  show  that  ap- 
pellant and  Coker  were  not  stlU  Indebted  to 
appellee  on  the  note  In  the  amount  claimed. 
The  testlniony  was  undisputed  that  only  the 
snm  of  $96.68  was  paid  to  appellee  out  of 
the  proceeds  of  the  four  bales  of  cottcxi,  and 
that  that  sum,  together  with  another  small 
payment  of  $5,  which  was  made  by  Ooker, 
was  all  that  was  ever  paid  to  appellee  on  the 
note,  which  left  a  balance  due  of  $24.59,  ow- 
ing to  appellee.  The  Judgment  was  there- 
fore correct  upon  the  undisputed  testimony, 
and,  as  the  testimony  offered  by  appellant 
was  not  material,  there  was  no  error  in  de- 
clining to  receive  It 

Affirmed. 


WIUiLAMS  T.  WILLIAMR    (ITo.  2070 
(Supreme  Court  of  Arkansas.     Feb.  28,  1916.) 

1.  DlVOBOB  4S9128  —  "EUbituai.  Dburbxr- 

Unas' '— Bvidenok. 

Evidence  that  the  husband  ^t  on  a  pro- 
tracted spree  just  before  separation,  and  also 
that  he  had  been  drank  oocasionally  since  mar- 
riage, was  insuffident  to  establish  the  statutoi? 
ground  of  habitual  drunkenness  for  a  period  ol 
one  year. 

[Ed.    Note.— For   other    cases,    see    Divorce, 
Cent  Dig.  %  410 ;  Dec.  Dig.  «=»128. 

For  other  definitions,  see  Words  and  Phrases^ 
BHrst   and   Second   Series,   Habitual   Dronkai- 
] 
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2.  DivoBCK  «s3>tS0—CmncL  Tbeatmxht— Sct- 
nciKNCT  OF  Evidence. 

In  an  action  for  divorce  brought  on  the 
ground  of  cruel  treatment  and  indignities  ren- 
dering plaintiff's  condition  intolerable,  held,  that 
a  decree  for  plaintiff  was  not  against  the  pre- 
ponderance 01  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  S§  442-445;   Dec.  Dig.  «=>130.] 

3.  Appkal  and  Ebrob  «=»1000(2)— Findings 

— CONCXTJSrVENKSS. 

The  chancellor's  findings  of  fact  will  not  be 
disturbed  on  appeal  unless  against  the  prepon- 
derance of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,    Cent.    Dig.    i    3971;     Dec    IHg.    «=» 

4.  Divorce  «s>263— Decree  i<ob  Pbopebtt— 

sttfkicibnot  of  evidence. 

Evidence,  in  a  wife's  action  for  divorce 
asking  that  her  title  to  the  home  property  be 

Saieted,  held  to  snBtain  a  decree  vesting  the  ti- 
e  thereto  in  her. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  !i  716,  717;   Dec.  Dig.  <8=»263.] 

Appeal  from  Pralrte  Chancery  Court;  Jno. 
If.  EUiott,  Chancellor. 

Action  for  divorce  by  Mary  WUliama 
against  W.  E.  Williams.  Decree  for  plaintiff, 
and  title  to  the  property  claimed  vested  In 
her,  and  defendant  appeals.     Affirmed. 

3.  S.  Thomas,  of  Clarendon,  for  appellant. 
Glenn  H.  Wimmer  and  H.  fi.  Wbyte,  both  of 
Dee  Arc,  for  a^eUee. 

HABT,  J.  This  iB  an  action  tor  divorce 
brought  by  Maiy  Williams  against  W.  E.  Wil- 
liams on  the  statutory  grounds  that  her  hus- 
band bad  been  addicted  to  habitual  drunk- 
enness for  the  space  of  one  year  and  offered 
such  Indignities  to  her  person  as  to  render 
her  condition  Intolerable.  She  also  alleged 
that  since  their  marriage  she  had  purchased 
and  paid  for  a  home  in  the  town  of  Des  Are, 
by  her  own  earnings.  She  asked  that  her  ti- 
tle to  this  be  quieted.  The  court  entered  a 
decree  of  divorce  in  her  favor,  and  also  de- 
creed that  the  title  to  the  home  of  Des  Arc 
be  vested  In  her.  The  defendant  has  ap- 
pealed. 

[1]  One  of  the  grounds  for  divorce  alleged 
by  the  plaintiff  was  that  her  husband  bad 
been  addicted  to  habitual  drunkenness  for  the 
space  of  one  year.  We  do  not  think  the  evi- 
dence supiwrts  this  ground  for  divorce.  It 
shows  that  the  husband  got  on  a  protracted 
spree  just  before  they  separated,  and  also 
that  he  had  been  drunk  occasionally  since 
their  marriage.  This  testimony  was  not  sntB- 
dent  to  establish  habitual  drunkenness  for  a 
period  of  one  year.  Chappell  v.  Chappell,  83 
Ark.  633,  104  S.  W.-  203 ;  O'Kane  v.  O'Eane, 
103  Ark.  382,  147  S.  W.  73,  40  U  B.  A.  (N.  S.) 
655. 

[2,  3]  The  plaintiff  also  alleged  that  the  de- 
fendant offered  such  indignities  to  her  person 
as  to  render  her  condition  intolerable.  The 
chancellor  tound  the  issue  generally  in  favor 
of  the  plaintiff,  and  this  constitutes  a  find- 
ing in  her  favor  on  this  ground.    It  is  set- 


tled that  the  findings  of  fiact  made  by  a 
chancellor  will  not  be  disturbed  on  appeal 
unless  against  the  preponderance  of  the  evi- 
dence. Tested  by  this  rule,  we  are  of  the 
opinion  that  the  decree  of  the  chancellor  on 
the  question  of  divorce  should  be  affirmed. 

The  plaintiff  herself  testified  that  she  and 
the  defendant  were  parried  in  1905;  that 
at  the  time  she  had  two  children  by  her 
former  huaband;  that  her  buslmnd  would 
get  drunk  at  intervals  since  their  marriage, 
and  they  had  been  separated  several  times; 
that  he  would  promise  her  that  if  she  would 
take  blm  back  that  he  would  do  better; 
that  he  would  keep  his  promise  for  a  while 
and  would  then  commence  to  abuse  her  and 
her  children;  that  he  would  curse  and  abuse 
her  children  and  threatened  to  kill  them, 
and  he  wanted  them  to  work  Instead  of  going 
to  school ;  that  he  was  quarrelsome  and  nev- 
er treated  her  as  If  he  had  any  affection  for 
her ;  that  he  loafed  around  most  of  the  time 
and  she  had  to  make  most  of  the  living  with 
the  help  of  her  children;  that  when  he  was 
drinking  he  would  curse  and  abuse  her; 
said  that  she  had  told  lies  and  was  lower 
down  than  a  negro;  that  at  the  time  she  left 
him  he  had  been  on  a  protracted  spree  last- 
ing for  several  weeks;  that  there  were  five 
empty  gallon  Jugs  on  the  place  and  some  botp 
ties  which  represented  the  amount  of  whisky 
he  had  drunk  on  that  spree. 

One  of  her  children  and  her  half-sister  tes- 
tified for  her.  They  stated  that  defendant 
would  often  curse  and  abuse  his  wife  and  her 
children;  that  he  cursed  and  abused  her  a 
great  number  of  times  In  their  presence  dur- 
ing the  last  two  years. 

The  boy  stated  that  his  stepfather  came 
home  Intoxicated  on  one  occasion,  and  sat 
by  the  stove  with  his  icnlfe  open  and  was 
cursing  and  using  profane  and  vulgar  lan- 
guage towards  his  mother;  that  his  father 
would  abuse  his  mother  and  threatened  to 
slap  her.  He  also  corroborated  his  mother  as 
to  the  occurrences  during  the  protracted 
spree  Just  before  they  s^iarated. 

The  defendant  testified  In  his  own  behalf 
and  denied  the  testimony  of  his  wife  and 
denied  the  specific  acts  of  111  treatment  tes- 
tified to  by  her  and  her  boy.  He  admitted 
that  he  had  l>een  on  a  protracted  spree  at 
the  time  of  their  separation,  but  said  that  he 
was  sorry  for  it  and  tried  to  get  his  wife 
to  return  to  him.  He  admitted  that  he  drank 
whisky  occasionally,  but  denied  that  he  be- 
came addicted  to  the  excessive  use  of  in- 
toxicating liquors.  He  introduced  other  wit- 
nesses who  corroborated  him  in  regard  to  his 
drinking.  A  cousin  of  his,  who  lived  In  the 
house  with  the  parties  prior  to  their  separa- 
tion, testified  that  the  husband  had  always 
treated  her  well  until  he  got  on  the  protract- 
ed spree  which  brought  about  their  separa- 
tion. 

As  we  have  already  stated,  we  think  the 
finding  of  the  chancellor  on  the  question  of 
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divorce  Is  not  against  the  preponderance  of 
the  evidence.  While  the  courts  are  not  quick 
to  interfere  In  domestic  quarrels,  the  tes- 
timony of  the  plaintiff,  her  sister,  and  her 
son.  Is  sufficient  to  establish  this  ground  of 
divorce.  Gate  v.  Gate,  53  Ark.  484,  14  8. 
W.  675;  Haley  v.  Haley,  44  Ark.  429;  Kurtz 
T.  Kurtz,  38  Ark.  119;  Kientz  v.  Klentz,  104 
Ark.  381.  149  S.  W.  86. 

[4]  On  the  question  of  the  home,  we  think 
the  testimony  fairly  shows  that  it  was  paid 
for  by  the  earnings  of  the  wife.  It  is  true 
the  husband  testified  that  he  turned  over  his 
earnings  to  his  wife.  But  it  was  his  duty  to 
support  his  family,  and  the  testimony  does 
not  show  that  he  contributed  very  much 
towards  his  family.  The  evidence  shows 
that  the  wife  kept  boarders  and  earned  most 
of  the  family's  support  and  that  she  earned 
the  money  which  paid  for  the  house  they 
lived  in.  She  testified  to  this  effect  and  is 
corroborated  by  the  agent  of  the  person 
from  whom  the  house  was  purchased.  He 
stated  that  she  paid  all  the  money  for  the 
place  and  was  the  only  person  known  In  the 
transaction. 

The  decree  will  be  affirmed. 


BRIDGEE  V.  STATE.    (No,  168.) 
(Supreme  Court  of  Arkansas.     Feb.  7,  1916.) 

1.  CaiMiNAL  Law  «=5>1166Vi(12)— Tbia]>-Be- 

UABKB  BT  JCDOK. 

A  remark  by  the  jadge,  in  passing  on  the 
admissibility  of  evidence,  that  the  prosecution 
was  in  aid  of  an  action  for  damages,  which  is 
improper  as  being  argumentative,  but  expresses 
no  opinion  on  the  issue  involved,  is  not  ground 
for  reversal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  i  3125;  Dec.  Dig.  (&=» 
1166%(12).] 

2.  Rape  €=>47,  48(1)  —  Evidence  —  Admissi- 
bility—Oondtjct  AND  Statements  by  Fk- 

UAXX. 

In  a  prosecution  for  assault  with  intent  to 
rape,  testimony  of  schoolmates  of  the  prosecu- 
trix that  several  days  after  the  alleged  offense 
she  was  morose,  and  frequently  seen  crying,  re- 
marked that  she  wished  she  was  dead,  and  stat- 
ed to  one  that  accused  had  attempted  to  bug 
and  kiss  her,  and  to  another  that  ne  bad  been 
mean  to  her,  was  not  competent. 

[Ed.  Note.— For  other  oases,  see  Rape,  Cent. 
Dig.  ii  66,  «7 ;    Dec.  Dig.  <6=»47,  48(1).] 

3.  Cbiminal  Law  ■gs=»695(5)—TRiAr— Recep- 
tion OF  Evidences-Objections. 

Objections  to  questions  as  leading  do  not 
call  the  court's  attention  to  the  incompetency 
of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  <S=»695(5).l 

4.  Cbiminal   Law   i&=9H04— Appeait-Tban- 

SCRIPT — InTEELINEATIONS. 

Unexplained  and  unauthenticated  interlin- 
eations will  not  be  regarded  as  part  of  tran- 
script on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  Si  2776,  2885,  2886;  Dec. 
Dig.  <e=»1104.] 

6.  Indictment  and  Information  ®=202(6)— 
Formal  Requisites— Name  of  Accused. 
Under  Klrby's  Dig.  §  2232,  providing  that 
an  error  in  the  name  in  the  indictment  shall 


not  vitiate  it,  nor  proceedings  thereon,  bat  eo 
discovery  of  the  true  name  it  shall  be  eot«w 
on  the  minutes,  with  reference  to  the  iadjctintfli 
under  the  other  name,  and  thereafter  all  pn- 
ceedings  shall  be  in  the  true  name,  an  error  a 
the  name  in  the  indictment  is  not  groond  tor 
reversal  where  the  proof  shows  that  the  £«»■ 
tried  was  the  person  intended  to  be  charged. 

[Ed.  Note.— For  other  cases,  see  Indictoeit 
and  Information,  Cent  Dig.  f  646;  Dee.  Dig. 
«=»202(6).] 

6.  Witnesses    «=»379(1)  -•  Imteachmest  - 
oontbadictobt  statements. 

It  is  competent  and  proper  for  accnsed  to 
impeach  the  evidence  of  a  witness  for  tlie  stste 
by  proof  of  contradictory  statements. 

[Ed.  Note.— For  other  cases,  see  Witoes^ 
Cent  Dig.  i§  1209,  1247;  Dec  I>i«.  «=3T»<li.l 

7.  Witnesses  «=9332— Recaixiitq    Witness. 

Where  a  witness  baa  already  been  on  th* 
stand  three  times  and  has  testified  that  a  phy- 
sician who  had  testified  that  the  private  part* 
of  prosecutrix  were  lacerated  and  the  hjujoi 
partially  ruptured,  had  told  witness  thatna 
man  had  had  anything  to  do  with  her,  refnsal 
to  permit  him  to  be  called  a^ain  to  testify 
that  the  physician  had  said  the  girl's  parts  were 
not  lacerated  at  all  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  f  1109;    Dec.  Dig.  «=s>332.] 

8.  Criminal  Law  <8=s>1153(3)— Triax— RectP- 
TioN  OF  Evidence- DiscBKTioN  or  JriMJi. 

Trial  judges  are  vested  with  much  discn- 
tion  in  the  order  of  the  introduction  of  evidcn?<'. 
and  judgments  will  be  reversed  only  when  it 
nflirmatively  appears  that  this  discretion  wi« 
abused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  S0C3;  Dec.  Dig.  «=»113S<.1t . 

Appeal  from  Clrcalt  Conrt,  Arkansas  Conn- 
ty;   Thos.  O.  Trimble,  Judge. 

R.  C.  Bridger  was  convicted  of  assault  with 
intent  to  rape,  and  appeals.     Affirmed. 

Botts  &  -O'Danlel  and  R.  D.  Basco,  all  of 
De  Witt,  and  Manning,  Emerson  &  Morris,  of 
Little  Rock,  for  appellant  Wallace  Davt. 
Atty.  Gen.,  and  Hamilton  Moses.  Asal.  Atty. 
Gen.,  for  the  State. 

SMITH,  J.  Appellant  waa  convlcfced  upon 
a  charge  of  assault  with  intent  to  commit 
rape,  and  has  appealed  from  the  Jndgment  of 
the  court  sentencing  him  to  a  term  of  three 
years  in  the  state  penitentiary. 

At  the  trial  a  great  many  instmctlons  were 
given,  to  a  number  of  which  excepttons  were 
saved,  and  a  large  number  of  instmctions 
were  asked  by  the  appellant,  many  of  which 
were  given,  while  exceptions  were  duly  saved 
to  the  refusal  of  the  court  to  give  others 
which  were  requested.  Upon  a  conslderatioD 
of  all  the  instructions  given,  we  are  of  the 
opinion  that  the  law  of  this  case  was  fairly 
and  fully  presented  to  the  Jury. 

The  evidence  of  the  girl  alleged  to  haw 
been  assaulted  is  sufficient  to  sustain  the  con- 
viction, while,  according  to  the  evidence  of- 
fered in  behalf  of  appellant,  the  charge  w«s 
wholly  unfounded,  and  with  the  exception  of 
a  few,  somewhat  Incriminating.  circumstan<s 
es,  the  state's  case  rests  entirely  upon  the 
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:  of  tbe  glrL  Th«  girl's  name  was 
lason  and,  according  to  the  state's 
>,  she  was  a  child  only  13  years  of 
ile,  according  to  the  evidence  offered 
llant,  she  was  a  girl  15  years  of  age. 
n  orphan,  and  had  been  taken  to  live 
lome  at  appellant,  who  Is  a  married 
d  according  to  her  evidence  she  had 
portoned  by  appellant  to  yield  to  blm, 
3n  her  continued  refusal,  had  finally 
laulted.  Shortly  after  the  time  of  the 
lion  of  the  alleged  assault,  Cleon  left 
It's  home  and  was  placed  In  school, 
ee  of  her  girl  schoolmates  were  per- 
:o  testify  In  regard  to  her  conduct  at 
tnd,  according  to  the  evidence  of  these 
ntes,  Cleon  appeared  morose  and  was 
:ly  seen  crying,  and  remarked  that  she 
she  was  dead  and  that  she  was  sorry 

living,  and  In  this  connection  stated 
if  her  schoolmates  that  appellant  had 
ed  to  hug  and  kiss  her,  and  to  another 

had  been  mean  to  her.  The  purpose 
set  of  all  this  evidence  was  to  corrob- 
le  girl,  and  all  of  this  evidence  was 

over  the  objections  of  appellant. 
practicing  physicians  examined  the 
Ttly  after  the  time  of  the  alleged  as- 
nd  one  of  these  doctors  testified  that 
d  evidence  of  laceration  and  a  partial 

of  the  hymen,  while  the  other  two 

testified  that  they  found  no  bruises 
r  evidence  of  attempted  Intercourse, 

the  trial  one  of  these  doctors  was 

impeach  the  doctor  who  testified  for 
:e.  This  witness,  Dr.  Kelly,  was  twice 
IS  a  witness  for  the  prosecution,  and 
oss-examlned  at  length,  and  he  vras 
Ued  as  a  witness  by  appellant.  Dr. 
who  testified  for  the  appellant,  stated 
r.  Kelly,  after  he  had  examined  the 
Ul  him  that  no  man  had  had  anything 
rlth  her,  and  after  the  examination  of 
!  these  witnesses  apx)ellant  offered  to 
)y  Dr.  Rasco  that  Dr.  Kelly  told  blm 
e  girl's  parts  were  not  lacerated  at  all, 
i  court  refused  to  let  the  witness  be 
for  this  purpose,  and  exceptions  were 
ived. 
Jlant  was  Indlctjed  under  the  name  of 

"Bridgen,"  but  the  undisputed  evl- 
shows  that  his  name  was  "Bridger," 
pellant  objected  to  the  testimony  tend- 

show  his  guilt  of  the  crime  charged, 
he  ground  that  there  was  a  variance 
■n  the  indictment  and  the  proof. 
Exceptions  were  also  saved  to  the  re- 

of  the  court  In  passing  upon  the  ad- 
Uity  of  certain  evidence  tending  to 
:hat  this  i»'osecutlon  was  Instituted  In 
an  action  for  damages  which  had  been 
it  against  appellant.  The  remark  of 
urt  was  argumentative,  and  therefore 
per;  but  we  do  not  agree  with  counsel 
he  language  used  by  the  court  could 
>een  construed  by  the  Jury  as  expresijing 
inlon  upon  the  Issue  involved,  and  we 


will  not,  therelore,  rvverae  the  Judgment  on 
that  account. 

[2]  We  think  the  court  should  not  have  ad- 
mitted the  evidence  of  Cleon  Enson's  school- 
mates. The  Incidents  testified  to  by  them  oo-  ' 
curred  some  days  after  the  alleged  assault, 
and  while  its  purpose,  of  course,  was  to  cor- 
roborate the  girl  In  her  statement  that  she 
had  been  assaulted,  the  evidence  was  not  ad- 
missible for  that  purpose.  Several  of  our  cas- 
es define  the  conditions  under  whldi  proof 
of  outcry  can  be  made,  but  those  cases  have 
no  aM>llcatlon  to  the  facts  of  this  case,  and 
we  are  not  advised  of  any  theory  upon  which 
this  evidence  could  be  held  competent. 
Threet  v.  State,  110  Ark.  152,  161  S.  W.  139; 
Sexton  V.  State,  91  Ark.  589,  121  S.  W.  1075; 
Skaggs  v.  State,  88  Ark.  «2,  113  8.  W.  346, 
16  Ann.  Gas.  622 ;  Williams  v.  State,  66  Ark. 
264,  50  8.  W.  517;  Pleasant  v.  State,  15  Ark. 
624. 

[3, 4}  Certain  of  the  questions  which  elicit- 
ed this  evidence  were  objected  to  as  leading, 
but  that  objection  did  not  call  the  court's  at- 
tention to  their  real  vice.  There  does  ap- 
pear In  the  transcript  certain  Interlineations 
made  wtth  a  lead  pencil,  but  the  interlinea- 
tions are  unexplained  and  unauthenticated, 
and  we  cannot,  therefore,  regard  them  as  a 
part  of  the  transcript.  Johnson  v.  State,  84 
Ark.  96,  104  S.  W.  929;  Hobbs  v.  State,  86 
Ark.  360,  111  S.  W.  264. 

[5]  We  do  not  reverse  this  judgment  be- 
cause of  the  error  contained  in  the  Indtct- 
nient  In  spelling  appellant's  name,  as  all  of 
the  proof  shows  that  he  was  the  person  In- 
tended to  be  charged.  Joiner  v.  State,  113 
Ark.  112,  167  S.  W.  492.  The  statute  pro-, 
vldes  that,  U  It  shall  be  made  to  appear  that 
an  error  was  made  In  the  name  In  the  indict- 
ment, this  fact  shall  not  vitiate  the  Indict- 
ment, or  the  proceedings  thereon,  but  that, 
upon  the  discovery  of  the  true  name  of  the 
person  charged,  an  entry  shall  be  made  upon 
the  minutes  of  the  court  of  his  true  name,  re- 
ferring to  the  fact  of  his  having  been  indict- 
ed by  the  name  mentioned  in  the  Indictment, 
and  thereafter  all  subsequent  proceedings 
shall  be  In  the  true  name,  and  a  form  to  be 
used  in  such  cases  Is  also  provided  by  the 
statute.     Section  2232,  Klrby's  Digest 

[B-8]  It  was,  of  course,  competent  and  prop- 
er for  the  appellant'  to  Impeach  the  evidence 
of  Dr.  Kelly  by  the  proof  of  contradictory 
statements.  If  It  was  possible  to  do  so ;  but, 
under  the  circumstances,  we  cannot  say  that 
error  was  committed  in  refusing  to  permit 
Dr.  Kelly  to  be  further  examined  for  the 
purpose  of  Impeachment.  He  had  already 
been  upon  the  stand  three  times  and  had  been 
examined  and  cross-examined  at  length  on 
each  appearance  on  the  stand,  and  Dr.  Rasco 
had  been  permitted  to  testify  about  u  states 
ment  made  to  him  by  Dr.  Kelly,  the  enect  of 
which  was  to  show  that  there  were  no  physi- 
cal evidences  of  any  attempt  to  have  sexual 
Intercourse  with  Cleon  Eason,  and  we  cannot 
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Bay  that  the  coort  erred  In  itofnaing  permla- 
sion  to  further  emphasise  this  contradiction 
by  again  calling  the  witnesses  and  rehearsing 
this  contradiction  in  a  slightly  different  man- 
ner. Trial  judges  are  necessarily  rested  with 
mnch  discretion  in  the  order  of  the  introduc- 
tion of  evidence,  and  Judgments  will  be  re- 
versed only  when  it  afflrmatlTely  appears 
that  this  discretion  was  abused,  and  we  think 
It  does  not  so  appear  here. 

Other  questions  are  discussed  In  the  brief, 
but  we  think  ttiey  do  not  call  for  a  discussion. 

Finding  no  prejudicial  error,  Che  Judgment 
is  affirmed. 


CLARK  ▼.  SPANLEY.    (No.  208.) 
(Supreme  Court  of  Arkansas.    Feb.  28^  1910.) 

1.  Tbusts  <8=>369(2)— Jubisdiction. 

A  suit  by  a  trustee  In  bankruptcy  against 
the  surviving  trustee,  under  a  trust  to  wind 
up  the  affairs  of  a  corporation  to  recover  a  debt 
due  the  bankrupt  from  the  corporation  is  within 
the  jurisdiction  of  equity;  and,  where  it  was 
tried  on  the  common-law  docket  and  the  judg- 
ment as  rendered  was  not  such  as  a  court  of 
equity  c6uld  have  rendered,  the  judgment  will 
be  reversed. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i  565;  Dec  Dig.  «=.35»(2).] 

2.  Trusts  «=9372(3)  —  Sx7IIS  against  Tbus- 

TEEi— TebuS  of  TBtJBT. 

In  a  suit  against  the  trustee  of  the  estate 
of  one  who  had  been  made  a  trustee  to  wind 
up  the  affairs  of  a  corporation,  where  the  only 
testimony  as  to  the  terms  of  the  trust  was  that 
of  the  defendant  trustee,  who  stated  that  the 
corporation  trustees  were  to  pay  the  debts  of 
the  corporation  only  on  condition,  but  without 
stating  what  the  condition  was,  no  judgment 
can  be  rendned  against  defendant  trustee. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Oent. 
Dig.  |§  602,  608 ;   Dec  Dig.  <S=»372(3).] 

8.  Tbusts  «=9362— Riqht  to  Foixov  Tbttbt 

Pbofebtt. 

Trust  property,  or  property  substituted  for 
it,  may  be  recovered  from  the  trustee  and  all 
persons  having  notice  of  the  trnst. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Oent. 
Dig.  U  620-625;    Dec  Dig.  «=>362.] 

4.  Tbusts  «=5>340— LiABn-nr  of  Tbubtek  — 

Violation  of  TKT7Bt. 

If  a  trustee  violates  the  rights  of  the  bene- 
ficiary by  neglect  or  misconduct,  he  is  liable  to 
the  beneficiary  for  the  damage  caused,  but  where 
no  such  violation  is  shown,  the  tmstee's  in- 
dividual property  is  not  liable  to  the  beneficiary. 

[Eld.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  S  501 ;    Dec  Dig.  «=340.1 

Appeal  from  Circuit  Court,  Polk  County; 
Jeff.  T.  Cowling,  Judge. 

Action  by  Charles  A.  Spanley,  trustee, 
against  T.  W.  Clark,  trustee.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

J.  I.  Alley,  of  Mena,  for  appellant  Wright 
Pilckett,  of  Mena,  fbr  appellee. 

HART,  3.  Charles  A.  Spanley,  trustee  in 
bankruptcy  of  the  Hanna-Breckenrldge  Com- 
pany, Instituted  this  action  against  T.  W. 
Clark,  as  trustee  of  the  estate  of  R.  B. 
Clark,  deceased,  to  recover  judgment  for  the 


sum  of  1628.76,  wlOi  accraed  Interest  The 
facts  are  as  follows:  Tlie  Clark  Lumber 
Company,  a  corporation  organized  under  the 
laws  of  the  state  of  Oklahoma,  opened  up 
business  at  Mena,  Arkansas,  pursuant  to 
the  laws  of  this  state.  T.  W.  Clark  and  R. 
B.  Clark,  his  wife,  became  creditors  of  Qm 
corporation.  R.  B.  Clark  obtained  a  Judg- 
ment against  it  for  $6,000  and  T.  W.  Clai^ 
for  $1,500.  There  were  other  creditors  of  the 
corporation.  Then  a  contract  In  writing  was 
executed  between  the  corporation  and  the 
Clarks.  The  contract  was  not  introdnced 
In  evidence  and  all  the  information  as  to 
its  contents,  as  disclosed  by  the  record,  is  the 
testimony  of  T.  W.  Clark.  He  testified  that 
ttie  Clark  Lumber  Company  could  not  pay 
its  debts  to  the  Clarks  and  other  persona 
and  sold  to  them  its  plant  and  other  proper- 
ty; that  under  the  contract  the  Clarks  were 
either  to  operate  the  plant  or  sell  It  and  get 
their  money  ont  of  It  and  divide  the  residue 
with  the  stockboldeiB.  He  further  stated 
that  this  "trusteeship,"  as  he  called  It  was 
created  prior  to  his  wife's  death  and  was 
in  writing.  He  was  asked  if  be  and  bis 
wife  had  not  agreed  to  pay  the  indebtedness 
of  the  Clark  Lumber  Company  in  this  con- 
tract, and  answered  that  they  had  done  so 
conditionally.  The  conditions  of  the  trust 
were  not  stated.  R.  B.  Clark  died  while 
she  and  her  husband  were  In  possession  of 
the  property  of  the  Clark  Lumber  Company 
under  the  contract  above  referred  to.  She 
also  owned  individual  property.  After  her 
death  in  August  1913,  T.  W.  Clark  wrote 
the  Hanna-Breckoiridge  Company  as  fol- 
lows: 

"I  have  your  favor  4^  the  19th  Inst  addressed 
to  the  Clark  Lumber  Company.  The  party  who 
owned  this  plant  ia  dead.  I  am  authorixed  to 
wind  up  its  affairs  and  pay  off  its  debts.  It  is 
very  solvent,  and  there  will  be  no  loss.  Your 
note  for  $450  was  placed  in  the  hands  of  Jodp; 
Prickett  of  tbis  place  some  time  past  and  will 
be  paid  to  him.  There  could  be  no  balance  as 
stated  by  you.  Tbis  note  was  subject  to  cur- 
tail and  was  contingent  npon  a  contract  which 
is  in  my  possession,  and  the  note  which  yon  hold 
is  void  and  of  no  effect.  I  am  advised  that  this 
note  is  in  the  hands  of  parties  in  Baltimiore.  I 
have  notified  them  that  it  is  to  be  taken  care 
of  in  this  $450  item  and  is  void.  This  $450 
item  will  be  taken  care  of  now  very  soon." 

The  claim  of  the  Hanna-Breckenridge  Com- 
pany against  the  Clark  Lumber  Company  was 
a  balance  alleged  to  be  due  npon  a  planer 
and  matdber,  with  the  regular  equipment  be- 
longing to  the  same  which  had  been  sold 
by  It  to  the  Clark  Lumber  Company.  Four 
hundred  and  fifty  dollars  was  the  balance  due 
and  tbe  Clark  Lumber  Company  had  given 
Its  note  for  that  amount  The  Hanna-Breck- 
enridge Company  became  bankrupt  and 
Charles  A.  Spanley  VMts  appointed  trustee 
in  bankruptcy.  T.  W.  Clark  also  testified 
that  though  the  body  of  the  machinery  was 
shipped  to  the  C3ark  Lumber  Company,  the 
equipment  was  never  delivered.    The  court 
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BQirtaliied  the  reqnest  of  tbe  plaiatiff  for  a 
peremptoi;  Instruction,  and  rendered  Judg- 
ment In  favor  of  tbe  plaintiff  against  T.  W. 
Clark,  tmstee  qf  the  estate  of  R.  B.  Olark, 
deceased,  for  $628.7St  Tbe  case  la  here  on 
appeal. 

[1]  Tbe  subject  of  trusts  falls  strictly  with- 
in the  scope  of  equity,  and  forms  a  large 
part  of  equity  Jurisprudence.  Blspham  on 
Bqulty  Jurlspradeuce  (4th  Bd.)  §  48;  Pom- 
eroy's  Bqnlty  JuriBpmdeace  (8d  Bd.)  voL  1, 
i  151. 

[2]  In  Bolee  v.  Jessnp,  57  Ark.  469,  21  8. 
W.  880,  the  case  was  beard  by  the  court  with- 
out the  Intervention  of  a  Jury.  The  case 
should  have  been  tried  on  the  chancery  side 
of  the  docket.  The  court  there  said  that 
the  result  was  the  same  as  it  should  have 
been  had  it  been  tried  in  equity,  and  that  in- 
asmudi  as  the  same  end  had  been  reached  as 
should  have  been  reached  had  the  case  been 
tried  In  equity,  the  court  would  not  reverse 
the  Judgment  The  principle  announced  In 
that  case  and  others  of  a  similar  character 
does  not  apply  h&ee  for  the  reuKm  that  we 
are  of  the  opinion  that  the  court  erred  In 
the  Judgment  rendered  in  the  present  case. 
The  Glark  Lumber  Company,  a  corporation 
under  a  contract  in  wrltijig,  delivered  Its 
property  to  T.  W.  Clark  and  R.  B.  Olark,  his 
wife,  in  trust  Everything  depended  upon 
the  contract  creating  the  trust,  and  that  con- 
tract should  have  been  introduced  in  evi- 
denca  The  contract  creating  the  trust  is 
not  in  tbe  record,  and  we  know  nothing 
whatever  of  its  terms  except  as  testified  to 
by  T.  W.  dark  without  objection.  He  tea- 
ttfied  that  the  contract  owtained  a  condition, 
but  does  not  state  what  the  condition  was. 
Therefore  we  cannot  tell  whether  or  not  the 
plaintiff  was  entitled  to  Judgment  against  de- 
fendant, as  trustee,  in  a  proper  action.-  The 
contract  created  a  trust,  and  without  knowl- 
edge of  its  terms  a  court  of  equity  could 
not  even  enforce  its  provisions. 

[3]  It  Is  well  settled  that  trust  property 
or  property  substituted  for  it  may  be  re- 
covered from  the  trustee  and  all  persons  hav- 
ing notice  of  the  trust  So  long  as  the  fund 
can  be  distinctly  traced,  the  chancellor  will 
follow  It  and  fasten  the  purpose  of  the  trust 
npon  It  unless  the  rights  of  Innocent  third 
parties  have  Intervened.  2  Perry  on  Trusts 
(6tb  Ed.)  i  828;  Modem  American  Law. 
vol.  VII,  bottom  of  page  357. 

[4]  It  is  equally  well  settled  that  If  the 
trustee  violate  the  rights  of  the  beneficiary 
by  neglect  or  misconduct  the  beneficiary  may 
bold  the  trustee  liable  for  the  damage  caus- 
ed. As  we  have  already  seen,  Mrs.  Olark 
had  other  property  besides  the  trust  prop- 
erty at  tbe  time  she  died.  No  administration 
had  been  had  upon  her  estate.  Under  the 
rule  Just  stated  her  individual  property 
would  not  be  liable  to  the  benefldary  unless 
she  had  violated  the  rights  of  the  beneficiary 
by  neglect  or  misconduct.    It  Is  not  alleged 


or  proved  that  she  did  this.  Therefore  a 
court  of  equity  would  not  even  have  power 
to  render  Judgment  under  the  facts  in  thU 
case  against  her  Individual  estate.  The  let- 
ter copied '  in  the  statement  of  facts  shows 
that  the  trust  under  which  the  Olarka  re- 
ceived the  property  contained  a  condition. 
As  indicated  above,  a  court  of  equity  could 
not  render  a  Judgment  against  the  trustee  as 
to  the  trust  property  without  knowing  what 
tbe  terms  of  the  trust  were. 

From  the  views  we  have  expressed,  it  fol- 
lows that  the  court  erred  in  rendering  Judg- 
ment against  T.  W.  Clark,  trustee  of  the 
estate  of  K.  B.  Clark,  deceased,  and  for  that 
error  the  Judgment  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in 
accordance  with  this  opinion. 


GARLAND  v.  GENERAL  ACCIDENT,  FIRE 

&  LIFE  ASSUR.  CORP.,  Limited. 

(No.  230.) 

(Supreme  Court  of  Arkansas.    Match  6,  1916.) 

iNBUKANOi:  es>530— Health  Irsubaroe— 'Lia- 

BiUTT  UNnEB  Policy. 

tJnder  a  policy  providing  for  the  payment 
of  a  specified  sum  per  month  for  total  disability 
"by  reason  of  illness  that  is  contracted  and  be* 
gins  after  this  policy  baa  been  maintained  in 
continuous  force  for  oO  days,"  the  iusurer  could 
not  be  compelled  to  pay  for  an  illnegg  contracted 
before  the  policy  had  been  in  force  60  days,  al- 
though such  illness  continued  beyond  the  term 
of  60  days  from  tbe  issuance  of  the  policy. 

[Ed.  Note. — For  other  cases,  see  Inaui-ance, 
Cent  Dig.  U  1800,  1316,  1317 ;  Dee.  Dig.  <S=> 
630.] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty;  Guy  Fnlk,  Judge. 

Suit  by  Mrs.  Annie  E.  Caria&d,  adminis- 
tratrix, against  the  General  Accident,  Fire  & 
Life  Assurance  Corporation,  Limited.  From 
a  Judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

This  suit  was  brought  by  the  administra- 
trix of  tbe  estate  of  J.  W.  Garland,  deceased, 
to  recover  $192,  the  benefit  provided  in  tbe 
policy  of  health  and  accident  Insurance  is- 
sued to  her  Intestate^  It  was  alleged  In  tbe 
complaint  that  J.  W.  Garland  entered  into 
the  contract  with  appellee  company  on  the 
Ist  day  of  May,  1914,  whereby  it  agreed  and 
undertook  to  Insure  htm  against  accident  and 
Illness  in  the  sum  of  $60  per  mcmtb,  for  ft 
period  not  exceeding  24  consecutive  months 
of  total  disability  resulting  from  either  ill- 
ness or  accident;  that  he  became  totally 
disabled  on  the  17th  day  of  May  by  illness 
and  so  continued  from  that  day  to  the  day  of 
his  death,  August  21,  1914;  that  he  had  ful- 
ly complied  with  the  terms  of  his  contract 
of  insurance,  and  that  the  company  was  no- 
tified of  his  Illness  and  disability  on  July  1, 
1914,  and  a  report  of  his  attending  physldan 
was  furnished  and  it  denied  liability  thereon 
on  August  10th.  A  copy  of  the  policy  was 
exhibited  with  the  complaint    The  answer 


^=3For  otber  cues  see  same  topic  and  KBY-NUMBBR  in  all  Ka]r-Numbar«d  Digests  and  Indaua 


Digitized  by 


Google 


966 


183  SOUTHWBSTBBN  BEPOBTEB 


(Ark. 


denied  any  liability  on  the  policy,  Rnd  al- 
leged that  Its  liability  for  indemni^  for  sick- 
ness was  limited  by  paragraph  E  of  the  pol- 
icy, which  provision  It  pleaded  in  defense  of 
the  snlt,  as  follows: 
"Or  at  the  rate  of  $60  per  month  tor  the  sum 

of consecutive  days,  after  the  first  week, 

that  the  assured  is  necessarily,  totally,  and 
continuously  confined  within  the  house,  and 
therein  regularly  visited  by  a  legally  qualified 
physician  by  reason  of  illness  that  is  contracted 
and  begins  after  this  policy  bad  been  nuiintained 
in  continuous  force  for  CO  days." 

The  policy  was  introduced  in  evidence  with 
the  receipts  for  premiums  and  the  undis- 
puted testimony  shows  that  the  deceased  was 
taken  sick  on  the  17th  day  of  May,  1014,  aft- 
er the  Issuance  of  the  policy  on  May  Ist, 
and  died  from  the  Illness  on  August  24th, 
thereafter.  The  premiums  were  due  on  the 
1st  of  each  month  and  all  paid,  including  the 
Qne  due  August  1,  1914. 

Mrs.  Norman,  the  daughter  of  the  deceas- 
ed, testified  that  when  she  paid  the  July  pre- 
mium, she  asked  the  collector  when  they 
could  collect  the  Indemnity,  and  she  answer- 
ed, "Not  until  the  expiration  of  the  illness." 
She  explained  that  they  needed  the  money, 
and  would  like  to  have  part  of  it,  but  the 
agent  said  it  never  had  been  done  and  fur- 
ther: 

"Q.  Well,  was  that  before  or  after  you  paid 
the  premium?     A.  It  was  after — after  I   paid 
it     I  told  her  that  father  was  sick,  and  had  ; 
been  for  some  time,  and  we  did  not  think  he  ] 
would  Kot  well.    Q.  Did  you  tell  her  the  day  on  I 
which  he  took  sick?    A.  I  don't  think  so;    but 
she  gave  me  an  application  blank,  and  I  knew 
it  would  show  in  that,  so  I  did  not  make  any 
mention   of  the  date.     Q.  Was   there  anything 
said  abont  whether  you  would  pay  the  premium 
if  you  had  not  thought  yon  would  get  it?     A. 
No,  sir ;   tliere  was  nothing  said  about  us  getting 
it  or  not  getting  it." 

She  said  she  would  not  have  paid  the  last 
nor  the  other  premium  on  the  policy,  if  they 
had  not  been  expecting  to  get  the  indemnity 
under  it  She  exhibited  the  notice  of  August 
10th  from  the  company,  denying  liability  be- 
cause the  sickness  causing  the  disability 
commenced  prior  to  the  expiration  of  60 
days  after  the  date  of  the  issuance  of  the 
policy.  The  court  instructed  a  verdict  for 
the  defendant,  and  from  the  Judgment  this 
appeal  is  prosecuted. 

Carmlchael,  Brooks,  Powers  &,  Rector 
and  Verne  McMillen,  all  of  Little  Rock,  for 
appellant  R.  M.  Mann  and  Price  Shofner, 
both  of  Little  Rock,  for  appellee. 

KXRBT,  J.  (after  stating  the  facts  as 
above).  The  testimony  is  undisputed  that 
the  policy  was  Issued  on  the  Ist  day  of 
May,  1914,  Insuring  the  deceased,  J.  W.  Car- 
land,  against  disability  due  to  either  acci- 
dent or  illness  under  classification  B,  which 
provides  for  the  payment  of  the  specified 
sum  per  month  for  total  disability  "by  rea- 
son of  illness  that  is  contracted  and  begins 
after  this  policy  has  been  maintain^  in  con- 


tinuous force  for  60  days."  Neltlier  is  there 
any  dispute  of  the  fact  that  the  deceased  was 
taken  with  the  Illness  on  the  14th  of  May, 
which  was  continnons,  and  from  whldi  he 
died.  This  was  the  contract  made  by  the 
parties,  and  the  provision  is  plain  and  an- 
ambignouB,  and  the  company  incurred  no  lia- 
bility to  pay  indemnity  for  any  loss  result- 
ing to  the  beneficiary  from  Illness  contracted 
before  the  policy  had  been  in  force  for  60 
days  from  its  date  of  May  1st  American 
National  Ins.  Co.  v.  Otis,  183  8.  W.  183; 
American  Insurance  Oo.  v.  Sdilossberg,  174 
8.  W.  1158.  The  insurance  company  is  not 
claiming  a  forfeiture  under  its  contract,  but 
only  contending,  as  it  has  the  right  to  do, 
that  it  was  not  bound  to  the  payment  of  any 
indemnity  resulting  from  the  illness,  under 
the  express  terms  of  the  contract  of  insur- 
ance, and  neither  can  it  be  required  to  pay 
Indemnity  for  the  total  disability  because  of 
the  Illness  continuing  after  60  da.vs  from 
the  date  of  tbe  policy  as  claimed  by  appel- 
lee, since  the  company  was  only  bound  to 
pay  for  disability  from  an  Illness  whkdi  wa.« 
contracted  and  begun  after  the  policy  bad 
been  in  contlntioua  force  for  60  days.  In  oth- 
er words,  it  cannot  be  compelled  under  the 
t^rms  of  Its  policy,  to  pay  for  an  illness 
whlA  was  contracted  before  the  policy  bad 
been  in  force  60  days,  notwithstanding  sndi 
illness  continued  beyond  the  term  of  60  days 
from   the  Issuance  of  the  policy. 

There  was  no  testimony  tending  to  show 
a  waiver  of  this  provision  of  the  policy,  nor 
any  conduct  on  the  part  of  the  insurer  that 
would  estop  it  from  rdylng  upon  the  provi- 
sions of  the  contract  ntade  by  tbe  parties. 
American  Insurance  Co.  v.  Otis,  supra.  Since 
the  testimony  is  undisputed,  the  court  pr«^ 
erly  directed  the  verdict 

The  Judgment  is  affirmed. 


GUT  v.  STANTIEIiD.    (No.  215.) 
(Supreme  Court  of  Arkansas.     Feb.  28,  1916.) 

Taxation  <g=»734(9)  —  Sale  —  VAunrrr  — 

Description  of  Land. 

A  sale  for  state  and  county  taxes  under  the 
dewription  "£z.  10  A.  Sq  NE  Cor.  S  )^  SE 
26 — 11—11  containing  70  acres,"  was  so  indefi- 
nite and  uncertain  as  to  avoid  tbe  sale,  because 
not  informing  the  owner  of  the  claim  made  upon 
him  or  his  property  or  as  to  what  land  had  been 
offered  for  sale,  or  as  enabling  the  purchaser 
to  obtain  a  sufficient  conveyance,  so  that  tbe 
owner  of  tbe  S.  %  of  the  S.  E.  ^  of  section  26. 
township  11  S.,  range  11  W.,  might  redeem. 

[Ed.  Note. — ^For  other  cases,  see  Taxation, 
Cent  Dig.  ff  1470, 1471 ;  Dec.  Dig.  «=»734(9).] 

Appeal  from  Cleveland  Chancery  Court : 
Jno.  M.  ElUott,  Chancellor. 

Suit  to  remove  cloud  on  title  by  Alma  Guy 
against  Sallle  I.  Stanfleld.  Decree  for  de- 
fendant and  plaintiff  a^ieals.  Reversed, 
and  cause  remanded,  with  directions  to  enter 
a  decree  for  plaintiff. 
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Arthur  t).  Cbavis,  of  Pin*  Bluff,  and  Wal- 
ter M.  Purvis,  of  Little  Rock,  for  appellant. 
Geo.  H.  Holmes,  of  Bison,  for  appellee. 

SMITH,  J.  Appellant  alleged  her  owner- 
ship of  the  S.  %  of  the  S.  B.  V*  of  section  2d, 
township  11  8.,  range  11  W.,  and  brought  this 
snlt  to  have  a  cloud  on  the  title  to  this  land 
removed.  This  cloud  consisted  of  a  sale  of 
.  a  portion  of  said  land  for  the  state  and  coun- 
ty taxes  due  thereon  under  the  following  de- 
scription: "Bz.  10  A.  8q  N£>  Cor.  8  %  SB 
26—11—11  containing  70  acres."  Appellant 
asserted  a  right  to  redeem  because  of  the 
disaUUty  of  infancy  existing  at  the  time 
of  the  sale  and  the  briefs  in  the  case  are  de- 
voted chiefly  to  a  discussion  of  this  question. 
The  chancellor  found  against  appellant  on 
the  question  of  her  age  and  dismissed  the 
suit,  because  she  had  not  applied  to  radeem 
the  land  within  the  time  limited  by  law 
after  she  had  attained  her  majority. 

We  have  condnded  that  the  right  of  re- 
demption should  have  been  granted,  notwith- 
standing that  finding  may  not  be  against  the 
preponderance  of  the  evidence  because  of 
the  invalidity  of  the  tax  sale  upon  which  ap- 
pellees claim  of  title  rests.  We  think  the 
description  set  out  aboVe  is  not  8uS<^eutly 
definite  and  certain,  and  that  the  sale  vras 
therefore  void.  In  the  case  of  Cooper  v. 
Lee,  69  Ark.  460,  27  S.  W.  870,  the  court.  In 
dlscosslng  the  necesBlty  of  a  proper  descrip- 
tion of  lands  to  be  sold  for  taxes,  quoted 
from  Cooley  on  Taxation  (2d  Ed.)  405,  the 
following  reasons  for  a  correct  description: 

"First,  that  the  owner  may  have  information 
of  the  claim  made  npon  him  or  his  property; 
second,  that  the  pubUc,  in  case  the  tax  is  not 
paid,  may  be  notified  what  land  is  to  be  offered 
for  sale  for  the  nonpayment ;  and,  third,  that 
the  purchaser  may  be  able  to  obtain  a  sufficient 
conveyance." 

The  case  of  Cooper  v.  Lee,  supra,  presented 
a  question  similar  to  the  one  now  being  con- 
sidered, except  that  the  description  there  em- 
ployed was  not  as  Indefinite  as  the  one  here 
used.    In  that  case  It  was  said: 

"A  description  of  the  land  by  the  abbreviations 
commonly  nsed  to  designate  government  subdivi- 
sions sufficiently  identifies  it ;  but  the  use  of  ab- 
breviations in  a  tax  assessment  or  notice  must 
be  confined  to  those  commonly  used  and  under- 
stood. Had  the  description  of  the  laud  been  'N. 
%  of  N.  Ei,'  followed  by  soction,  township,  and 
range,  we  should  have  felt  no  doubt  in  saying 
that  it  correctly  designated  the  land  in  contro- 
versy by  abbreviations  commonly  used  and  an- 
derstood,  bnt  the  letters  'N.  NE.'  do  not,  to  our 
minds,  have  such  well-defined  and  accepted 
meaning.  For  this  reason  we  feel  compelled  to 
hold  that  the  description  of  the  land  in  oontro- 
versy  as  the  'N.  NIO.  Sec.  8,  Town.  16,  Range  6, 
87.19  acres,'  was  not  a  description  by  abbrevia- 
tions the  knowledge  and  use  of  which  is  so  fcen- 
eral  as  to  warrant  the  court  In  holdin;;  that  they 
sufficiently  identify  the  land  to  be  sold.  On  the 
contrary,  we  hold  that  it  was  not  a  sufficient  de- 
scription, and  that  the  sale  of  the  land  must  be 
treated  as  a  sale  without  notice,  and  therefore 
void." 


The  same  case  Is  authority  for  the  propoal> 
tlon  that  the  description  must  be  intelligible, 
not  only  to  the  expert,  bnt  also  to  one  who 
is  only  ordinarily  versed  in  such  matters. 

We  conclude,  therefore,  that  appellant  was 
entitled  to  the  relief  prayed  for,  and,  as 
It  appears  that  a  proper  tender  of  taxes  and 
interest  was  made,  the  decree  of  the  court  be- 
low will  be  reversed,  and  the  cause  remand- 
ed, with  directions  to  enter  a  decree  cancel- 
ing the  tax  deed  as  a  clond  on  appellant's 
Utle.  Morris  v.  Eagle,  94  Ark.  180,  126 
S.  W.  382 ;  Beardsley  v.  Hill,  85  Ark.  4,  106 
S.  W.  1169;  Woodall  v.  Edwards,  83  Ark.  334, 
104  S.  W.  128;  King  v.  Booth,  94  Ark.  306. 
126  S.  W.  830;  Dickinson  v.  Ark.  City  Mfg. 
Co.,  77  Ark.  570,  92  S.  W.  21,  113  Am.  St. 
Rep.  170 ;  Rhodes  v.  Covington,  69  Ark.  357, 
63  S.  W.  799;  Chestnut  v.  Harris,  64  Ark. 
580,  43  S.  W.  977,  62  Am.  St  R^.  213;  Beck 
V.  Anderson-TuUy  Co.,  113  Ark.  316,  169  S. 
W.  246. 


JOHNSON  V.  JOHNSON.    (No.  200.) 
(Supreme  Court  of  Arkansas.     Feb.  28,  1916.) 

1.  ItTJaBAND    AND    WmS    <S=»14f2)   —  CONVET- 

ANCEs  TO— Estate  by  Enttbett. 

A  conveyance  to  husband  and  wife  jointly 
creates  an  estate  by  the  entirety. 

Ed.  Note. — For  other  cases,  see  Husband  and 
ife,  Cent.  Dig.  §§  73,  74 ;   Dec  Dig.  <S=14(2).] 

2.  Divorce  <S=>249(4)— Disposition  of  Pbop- 
ERTY— Restoration  to  Husband. 

Kirby's  Dig.  §  2684,  providing  that,  where 
a  decree  of  divorce  is  granted  to  the  wife,  the 
court  shall  make  an  order  that  «ach  party  be  re- 
stored to  all  property  not  disposed  of  at  the 
commencement  of  the  action  which  either  party 
obtained  from  or  through  the  other  during  the 
marriage  and  In  consideration  or  by  reason 
thereof,  does  not  apply  to  a  case  where  the  hus- 
band alleges  that  the  wife  by  fraud  induced  him 
to  purchase  property  and  place  the  title  partly 
in  her  name ;  any  right  on  his  part  to  recover 
in  such  case  being  based  on  the  fraud. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  §  707 ;    Dec.  Dig.  <S=>249(4).] 

Appeal  from  Garland  Chanoery  Court;  J. 
P.  Henderson,  Chancellor. 

Suit  by  Elida  Johnson  against  0.  L.  John- 
son. Frcfm  a  decree  for  plaintiff,  defendant 
appeals.    Affirmed. 

Martin,  Wootton  &  Martin,  of  Hot  Springs, 
for  appellant  Darles  &  Davles,  of  Hot 
Sprt^igs,  for  appellee. 


Wil 


Mcculloch,  C.  J.  [1]  The  parties  to 
tills  appeal  were  husband  and  wife  and  re- 
sided In  Garland  county.  Ark.,  where  they 
acquired  title  to  certain  real  estate  tliere 
during  their  coverture.  The  conreyance  of 
the  property  vas  to  them  Jointly,  which  con- 
stituted an  estate  by  the  entirety.  Appellee 
(the  wife)  commenced  this  suit  for  divorce 
in  the  Garland  chancery  court,  and  appellant 
filed  a  cross-complaint  praying  for  a  divorce 
on  alleged  grounds  of  misconduct  of  appellee, 
and  also  prayed  that  the  title  to  said  proper- 
ty be  divested  out  of  appellee  and  vested  in 
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appellant.  The  court  granted  tbe  divorce  on 
the  prayer  of  appellant's  cross-complaint,  but 
denied  any  relief  with  respect  to  the  proper* 
ty  In  controversy. 

[2]  Relief  is  sought  under  tbe  statute  of 
this  state  whidb  provides  tliat : 

"In  every  final  jad£;ment  for  divoroe  from  tbe 
bonds  of  matrimony  granted  to  tbe  husband, 
an  order  shall  be  made  that  each  party  be  re- 
stored to  all  property  not  disposed  of  at  tbe 
commencement  of  the  action,  which  either  party 
obtained  from  or  through  the  other  during  the 
marriage  and  in  consideration  or  by  reason 
thereof :  and  where  the  divorce  is  granted  to  the 
wife,  the  court  shall  make  an  order  that  each 
party  be  restored  to  all  property  not  disposed  of 
at  the  commencement  of  the  action  which  either 
party  obtained  from  or  through  the  other  during 
the  marriage  and  in  consideration  or  by  reason 
thereof."    Kirby's  Digest,  {  2684. 

In  McNutt  V.  McNutt,  78  Ark.  346,  96  S. 
W.  778,  we  gave  a  construction  to  the  statute 
fpllowlng  that  given  by  the  Court  of  Appeals 
of  the  state  of  Kentucky,  whence  our  stat- 
ute was  borrowed,  that  the  word  "considera- 
tion" meant  "the  act  of  marriage,  or  some 
agreement  or  contract  touching  or  relating 
to  the  act  of  marriage,"  and  tlie  words  "by 
reason  thereof'  to  relate  to  such  property 
"as  either  party  may  have  obtained  from  or 
through  the  other  by  operation  of  the  laws 
regulating  the  property  rights  of  husband 
and  wife." 

The  statute,  thus  Interpreted,  does  not  ai>- 
ply  to  the  facts  of  the  present  case;  it  be- 
ing merely  alleged  that  the  wife  by  fraud 
induced  the  husband  to  purchase  the  proper- 
ty and  place  the  title  partly  In  her  name. 
The  same  construction  was  placed  on  the 
statute  in  the  more  recent  case  of  Harbour 
V.  Harbour,  103  Ark.  273,  146  S.  W.  867,  but 
relief  was  granted  to  the  huslmnd  on  the 
ground  that  there  had  been  fraudulent  con- 
duct on  the  part  of  the  wife  whereby  the 
husband  was  induced.  In  consideration  of  his 
affection  for  her,  to  convey  certain  property. 
Perpetration  of  fraud  was  the  basis  for  the 
relief  granted  in  that  case,  and  it  was  held 
that  the  proof  was  snfflclMit  to  overcome  the 
presumption  that  the  conveyance  was  Intend- 
ed as  a  gift  or  an  advancement  to  the  wife. 

Under  the  proof  in  the  present  case,  as  ab- 
stracted, we  caimot  say  that  the  chancellor 
was  wrong  in  holding  that  it  was  insufficient 
to  overcome  the  presumption. 

The  decree  is  therefore  affirmed. 


WOODS  T.  WII/UAMS  et  aL    (No.  213.) 

(Supreme  Court  of  Arkansas.     Feb.  28,  1916.) 

Exchange  of  Pbopkbty  $=»3(1) — Fraud. 

Where  defendant,  knowing  that  plaintiff 
had  not  seen  the  lands  which  he  proposed  to  ex- 
change for  those  of  plaintiff,  made  false  repre- 
sentations concerning  the  value  and  character  of 
his  lands,  insisting  that  plaintiff  consummate 
the  exchange  immediately  without  giving  him 
an  opportunity  to  view  the  premises,  such  mis- 
representations  are   fraudulent   in   law,   being 


made   with    Intent    that   plalntilf   should    rely 
thereon  and  so  entitle  plaintiff  to  redress. 

[XM.  Note. — For  other  cases,  see  Exchange  of 
Property,  Cent.  Dig.  {  8;  Dec.  Dig.  «=»3(1).] 

Appeal  from  Baxter  Chancery  Ooort;  O. 
T.  Humphries,  Chancellor. 

Suit  by  S.  R.  Williams  against  B.  W. 
Woods  and  another.  From  a  decree  for 
plaintiff,  defendants  appeal.    Affirmed. 

Appellee  brought  this  suit  to  set  aside  and 
cancel,  as  a  cloud  upon  his  title  to  160  acres 
of  land  in  Baxter  county,  a  mortgage  secar- 
Ing  the  payment  of  certain  notes.    It  was  al- 
leged that  he  exchanged  or  traded  certain 
real  and  personal  property  In  Missonil  at  tbe 
value  of  $2,330  with  W.  B.  Woods  for  said 
tract  of  land  in  Arkansas,  estimated  at  tiie 
value  of  $2,S00  and  certain  personal  property 
guaranteed  to  be  of  the  value  of  $845:  tliat 
he  executed  four  promissory  notes  to  the  de- 
fendant on  the  9th  day  of  Man^  1911,  for 
$200  each,  due  and  payable  2,  3,  4,  and  5 
years  after  date,  and  to  secure  the  payment 
of  tile  notes  executed  with  his  wife  a  mort- 
gage upon  the  Arkansas  lands.     It  was  al- 
leged;  That  he  liad  never  seen  the  lands  in 
Arkansas,  and  accepted  the  statement  of  the 
defendant  as  to  their  dutractar,  valae,  and 
the  Improvements  thereon,    niat  tbe  tract 
of  land  was  represented  to  him  to  be  widl 
timbered  except  the  40  acres  in  cultivation, 
that  it  was  good  land,  free  from  rocks,  and 
that  there  was  at  least  40  acres  more  adjoin- 
ing the  -cultivated  land  of  the  same  kind  that 
could  be  put  In  cultivation.     That  in  fact 
there  were  only  about  35  acres  of  land  In 
cultivation,  and  tbe  aoM  of  It  was  poor  and 
rocky.    That  there  was  not  more  than  1  or  2 
acres  more  upon  the  entire  tract  that  could 
be  put  in  cultivation,  and  all  the  valnaMe 
timber  had  been  cut  and  removed  from  it. 
That  the  tract  of  land  with  the  improve- 
ments at  the  time  of  the  trade  was  not  worth 
more  than  $1,000.     Alleged  that  he  was  In- 
duced to  make  the  trade  by  false  and  fraudu- 
lent representations,  that  the  notes  had  aft- 
erwards been  transferred  to  Jno.  M.  Woods, 
the  son  of  E.  W.  Woods,  the  defendant,  who 
made  the  trade  with  plaintiff,  and  who  had 
knowledge  of  the  entire  transaction  and  was 
not  a  bona  fide  purchaser  of  the  notes.    That 
the  Arkansas  land  had  been  sold  under  the 
mortgage  after  he  had  forbidden  the  sale  and 
notified  all  intending  purchasers  of  his  claim 
and  brought  $900.    Prayed  that  tbe  notes  and 
mortgage  be  canceled. 

Defendants  answered,  admitting  the  ex- 
change of  the  lands  and  the  terms  upon 
which  the  exchange  was  made  as  alleged  by 
the  plaintlfif;  denied  any  false  and  fraudu- 
lent representations  made  to  Induce  him  to 
consummate  the  trade ;  and  alleged  that  the 
notes  had  been  transferred  to  Jno.  M.  Woods 
before  maturity  and  for  a  valuable  consid- 
eration. 

It  appears  from  the  testimony  that  platn- 
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tiS  taad  neyer  ))etti  In  Baxter  county  nor 
seen  the  lands  when  be  made  the  trade  theie- 
foc  with  Woods,  who  was  welf  known  to  him 
and  In  whom  he  had  great  oonfldeince,  and 
took  his  statement  as  to  the  value  thereof 
and  the  kind  and  character  of  the  land  and 
the  Improvements  thereon.  Woods  represctnt- 
ed  to  him  that  he  gave  $2,300  for  the  land, 
when  he  had  tn  fact  only  given  $1,000  there- 
for. He  also  purchased  some  stock,  machin- 
ery, and  plow  tools  and  a  half  Interest  in  a 
Jack  guaranteed  to  him  to  be  of  the  value  of 
$S15.  Much  of  this  property  was  not  deliv- 
ered to  him  at  all,  the  farming  implements 
guaranteed  to  be  of  the  value  of  $175  were 
not  worth  more  than  $50,  the  sorgum  mill 
was  gone,  a  cow  and  calf  of  the  value  of  $30 
and  a  three  year  old  colt  of  the  value  of 
$60  and  the  mill  of  the  value  of  $50  were  not 
delivered  to  him,  and  the  Jack  guaranteed  to 
be  of  the  value  of  $600  was  old,  poor,  and  un- 
fit for  service  and  not  worth  more  than  $50. 
The  value  of  the  tract  of  land  at  the  time 
of  exchange  was  variously  estimated  at  from 
$500  to  $1,000.  The  testimony  also  tended 
to  show  that  John  M.  Woods  was  the  son  of 
E.  W.  Woods,  with  whom  this  trade  and  ex- 
diange  of  property  was  made,  that  he  knew 
of  the  condition  surrounding  it  and  of  pld.ln- 
tlffs  claim  of  the  fraud  perpetrated  upon 
him  In  the  making  thereof,  that  he  was  as- 
sociated with  his  father  to  some  extent  in 
business.  One  of  the  witnesses  thought  he 
was  a  partner  In  the  transaction,  and  plain- 
tiff testified  that  the  notes  were  due  and  sent 
to  the  bank  for  collection,  and  he  was  noti- 
fied of  the  fact  by  the  bank ;  that  it  held  his 
notes  to  E.  W.  Woods  for  collection  with  no 
intimation  of  any  transfer  thereof;  that  he 
notified  the  bank  of  the  controversy  between 
the  parties  and  the  failure  of  consideration 
of  the  notes  and  refused  to  pay  them. 

The  chancellor  set  aside  the  sale  of  lands 
under  the  mortgage  and  canceled  it  and  the 
notes  as  a  cloud  upon  the  title,  from  which 
decree  this  appeal  Is  prosecuted. 

Z.  M.  HortoD,  of  Mountain  Home,  for  ap- 
pellants. S.  W.  Woods,  of  Marshall,  for  ap- 
pellee. 

KIRBY,  J.  (after  stating  the  facts  as 
above).  The  undisputed  testimony  shows 
that  appellant  E.  W.  Woods  falsely  represent- 
ed the  value  of  the  lands  and  Improvements 
to  the  appellee  at  the  time  the  exchange  was 
made,  knowing  he  had  not  seen  the  lands  and 
that  he  was  relying  upon  his  representation 
as  to  the  value.  Stated  he  had  paid  $2,300 
therefor  when  he  had  in  fact  only  paid  $1,- 
000,  and  it  was  well  nigh  undisputed  that 
said  tract  of  land  and  Improvements  was 
worth  only  $1,000  at  the  time;  a  great  many 
witnesses  valuing  It  as  low  as  $500.  Neither 
were  the  representations  as  to  the  character 
of  the  land  in  cultivation  and  the  amount 
thereof  that  could  be  put  in  cultivation,  as 


well  as  of  the  kind  and  amount  of  timber 
thereon,  true. 

In  Bank  of  Monette  v.  Hale,  104  Ark.  S96, 
149  8.  W.  848,  the  court  said: 

"RepresentatioiiB,  to  be  fraudulent  in  law,, 
must  be  material  to  the  contract  or  transaction 
which  is  to  be  avoided,  and  'must  be  made  by 
one  who  either  knows  them  to  be  false,  or  else, 
not  knowing,  asserts  them  to  be  true,  and  made 
with  the  intent  to  have  the  other  party  act  np- 
o>n  them  to  his  injury,  and  such  ranst  be  their 
effect."  "  La.  Molasses  Co.,  Ltd.,  v.  Ft.  Smith 
WSiolesale  Gro.  Co..  73  Ark.  542,  84  S.  W. 
1047;  Jarratt  t.  Langston,  99  Ark.  438,  138 
S.  W.  1008 ;  Evatt  v.  Hudson,  97  Ark.  268,  133 
S.  W.  1023 ;  Brown  v.  Le  May,  101  Ark.  95, 
141  8.  W.  759;  Sebastian  County  Bank  v. 
Gann,  180  S.  W.  754 :  Bi^Ush  v.  North,  112 
Ark.  489,  186  S.  W.  577.         ' 

It  is  not  claimed  by  appellants  that  the 
Missouri  lands  for  which  the  Arkansas  land 
was  exchanged  were  of  less  value  than  as' 
estimated  in  the  trade,  and  it  was  not  denied 
that  the  false  representations  as  to  the  kind, 
character,  and  value  thet«of  as  set  out  were 
made  to  him  by  appellant  E.  W.  Woods,  who 
insisted  upon  the  trade  being  closed  and  the 
conveyances  executed  at  once,  and  It  cannot 
be  doubted  that  the  false  and  fraudulent 
representations  were  made  for  the  purpose  of 
inducing  the  appellee  to  act  upon  th^  to 
his  injury  and  that  such  was  their  effect. 

The  testimony  is  not  condnslve  as  to  ap- 
pellant John  M.  Woods'  knowledge  of  the 
transaction,  and  of  the  failure  of  consider- 
ation of  the  notes  at  the  time  of  his  purchase 
thereof;  but  It  is  suflScient  to  support  the 
finding  of  the  chancellor  that  he  was  not  a 
bona  fide  purchaser. 

We  find  no  error  In  the  record,  and  the 
decree  is  afSrmed. 


CENTRAL  COAL  &  COKE  OO.  v. 

CHARLES.  (No.  178.) 

(Supreme  Court  of  Arkansas.     Feb.  14,  1916.) 

1.  Mastkb  and  Skkvant  «=»101,  102(8)— In- 

JUBIEB  TO  SBBVANT— SaFB  PLACE  TO   WOBK. 

It  is  the  master's  duty  to  use  ordinary  care 
to  furnish  his  servants  with  a  safe  place  of 
work,  and  this  duty  requires  a  master,  the 
proprietor  of  a  coal  mine,  to  fnrnish  its  serv- 
ants with  a  safe  mode  of  ingress  and  egress 
to  the  place  of  work. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  173;  Dec.  Dig.  «=101, 
102(8).] 

2.  Masteb  and  Sbbvaiti  «=;3286(19),  289(34)— 
iNJUBiKs  TO  Sebvaht— Actions— EviDBRCC 

— SUTFIOIBRCY. 

In  an  action  for  injuries  received  by  a  coal 
miner  proceeding  down  tlie  dope  who  was  struck 
by  coal  cars,  the  questions  of  the  negligence  of 
the  master  and  of  the  contributory  negligence 
of  the  miner  fteM  for  the  jury. 

[Ed.  Note.— £V>r  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  1126;  Dec  Dig.  *3» 
268(19).    289(34).] 

3.  Api»eai,  awd    Ekbob  <»»1067— Tbiai^In- 

8TBUOTION8r-E2XCI.UOINO    ISSUES  NOT  FBOV- 

Ki>— Review— Harmless  Ebbob. 

In  an  action  by  a  coal  miner  injured  by  a 
mine  car,  where  there  wag  bo  evidence  in  sup- 
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port  of  alWationg  of  the  complaint  that  the 
master  failed  to  furnish  competent  and  careful 
Berranta  to  handle  Its  mncfainery  or  to  establish 
a  system  of  sisals  in  operating  the  cars,  the 
refusal  of  instructions  that  tlieie  was  no  evi- 
dence to  establish  such  allegations  of  neglicence 
was  prejudicial  error,  where  instructions  given  on 
themaster's  uegUgence  were  general  and  did  not 
limit  recovery  to  the  acts  of  negligence  proven. 
[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4229;  Dec.  Dig.  «=»1007; 
Trial,  Cent  Dig.  i  47u.] 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty;   Paul  Little,  Judge. 

Action  by  Antone  Charles  against  the  Cen- 
tral Coal  &  Col(e  Company.  From  a  Judg- 
ment for  plaintiff,,  defendant  appeals.  Be- 
Tersed  and  remanded. 

Appellee  sued  appellant  to  recover  damag- 
es for  personal  Injuries  alleged  to  bave  been 
austalned  while  employed  In  appellant's  coal 
mine. 

Appellee  testified  as  follows: 

"I  have  been  working  in  coal  mines  since  1887, 
and  have  been  worl^iug  in  appellant's  mine  for 
■even  or  eight  years  before  1  was  injured.  On 
the  morning  of  the  accident,  my  room  was  full 
of  coal,  and  I  did  not  go  to  worl:  as  usual,  1 
met  the  pit  boss.  He  told  me  that  I  had  better 
woric  in  the  entry  until  they  got  a  couple  of 
cars  of  coal  loaded  out  of  my  room.  1  went 
home,  got  brealcfast,  and  came  back  to  the  mine 
between  8  and  9  o'clock.  I  saw  Fred  Woodson, 
rope  rider  at  the  mouth  of  the  slope,  and  asked 
him  which  way  that  trip  was  going.  Woodson 
replied  that  he  did  not  know.  I  asked  him  how 
long  the  trip  was  going  to  stand  there.  Wood- 
son answered  he  did  not  know  ;  maybe  a  half 
hour,  or  maybe  longer.  I  then  told  him,  if  it 
was  going  to  stop  there  that  lone,  I  was  going 
down  the  slope.  I  went  down  the  slope  about 
700  yards,  going  past  the  engine  which  pulled 
the  cars  up  the  slope.  I  was  going  down  the 
main  track  and  saw  a  rope  rider  on  the  front 
end  of  the  car  with  his  lamp  on  his  head.  I 
turned  off  on  an  empty  track,  and  had  taken 
five  steps  when  the  empty  trip  cars  struck  me 
in  the  back.  When  I  fell,  I  struck  a  big  piece 
of  timber,  about  30  inches  thick,  near  the  track. 
The  timber  was  so  close  to  the  rail  the  car  in 
dargging  me  along  pinioned  my  leg  between  the 
cars  and  the  timber  My  leg  was  broken.  At 
the  place  wtiere  I  was  walking  when  hit,  there 
was  30  inches  between  the  track  and  rib  or 
walls  of  the  passage.  This  big  piece  of  timber 
was  between  the  track  and  the  rio.  There  were 
dog  or  refuge  holes  along  the  side  of  the  wall 
there  30  or  40  feet  apart.  It  is  customary  for 
the  workmen  to  go  backward  and  forward  In 
the  mine  all  during  the  day.  Sometimes  they 
ride  trip  cars,  and  sometimes  they  walk.  There 
is  no  other  place  to  walk  except  down  the  track. 
There  was  not  sufficient  room  for  a  man  to 
walk  between  the  tracks  and  the  walls  of  the 
passage.  The  dog  holes  are  placed  in  the  side 
of  the  wall  for  the  men  to  go  in  while  the  trip 
cars  pass  on  the  track.  There  were  two  dog 
holes  near  the  piace  where  I  was  injured,  and 
they  were  both  tilled  up  with  timber  and  debris. 
Another  workman  was  In  another  refuge  hole 
near  by.  I  did  not  hear  the  trip  cars  coming 
because  the  engine  was  making  so  much  fuss. 
The  trip  cars  bit  me  just  about  the  time  I  saw 
them. 

It  was  shown  by  other  witnesses  that  it 
was  about  2,000  feet  from  the  mouth  of  the 
slope  from  where  the  accident  happened,  and 
that  it  waa  the  cu.stom  of  the  miners  to  walk 
in  the  centM"  of  the  track  down  the  slope  in 
going  to  and  from  their  work ;  that  the  rope 


riders  have  a  light  on  the(r  Cftps  and  general- 
ly sit  on  their  cars;  that  It  Is  a  dangerous 
place  at  the  switch  near  where  appellee  was 
Injured,  because  the  empty  cars  and  loaded 
cars  pass  each  other. 

One  of  the  witnesses  for  the  defendant  tes- 
tified that  there  was  sufficient  space  between 
the  track  and  the  ribs  for  a  person  to  step 
out  of  the  way  of  passing  cars.  Another  one 
said  that  he  usually  asked  the  engineer  where 
the  trip  was,  and  waited  until  it  got  by  if  it 
was  not  all  right. 

The  engineer  himself  testified  that  he  gave 
signals  for  moving  the  cars,  but  does  not  re- 
member on  that  particular  day  to  have  sig- 
naled this  trip;  that  he  saw  some  one  pass 
along  Just  before  the  accident,  but  did  not 
know  who  it  was;  that  the  engine  makes 
considerable  noUe;  that  sometimes  you  can 
hear  a  trip  coming,  and  sometimes  yon  can- 
not hear  it;  that  it  Is  wider  from  track  to 
the  wall  In  some  places  than  others ;  that  it 
averaged  about  2%  feet. 

A  rope  rider  testified  that  he  remembered 
appellee  going  along  on  the  morning  of  the  ac- 
cident and  asking  him  if  he  was  going  down 
in  the  mine  right  then.  He  stated  that  he 
told  him  that  he  could  not  tell,  but  would 
not  go  until  he  got  a  signal  to  do  so;  that 
the  engineer  has  charge  of  handling  the 
cars;  that  the  loaded  cars  are  brought  up  the 
slope  to  the  tipple  and,  after  being  unloaded, 
are  kept  there  generally  from  a  few  minutes 
to  a  half  hour  before  they  are  returned. 

Other  evidence  was  adduced  by  appellant 
which  tended  to  show  that  appellee  was  guilty 
of  negligence  at  the  time  he  received  his  in- 
juries. The  jury  returned  a  verdict  for  appel- 
lee in  the  sum  of  $990,  and  the  case  is  here 
on  appeal. 

Ira  D.  Ogleeby,  of  Ft  Smith,  for  an)eUant 
Antone  Charles,  pro  se. 

HART,  S.  (after  sUtlng  the  tacts  as  above). 
[1]  It  is  earnestly  iimisted  by  counsel  for 
appellant  that  there  is  not  sufficient  evidence 
to  support  tlie  verdict,  and  this  we  regard  as 
a  very  close  question.  Appellee  wa&'  a  coal 
miner  and  was  going  to  his  place  of  work 
at  the  time  he  was  injured.  It  was  the  cus- 
tom of  all  the  servants  to  walk  down  the 
track  as  they  went  to  and  from  their  work. 
There  was  a  passage  down  into  the  mine 
which  contained  two  tracks,  one  for  the 
loaded  cars  to  be  hauled  up,  and  the  other 
for  the  empty  cars  to  pass  down. 

It  is  the  general  rule  that  it  Is  the  mas- 
ter's duty  to  use  ordinary  care  to  furnish 
his  servants  a  safe  place  to  work,  and  to 
exercise  the  same  degree  of  care  to  keep  his 
working  place  in  safe  condition.  Under  the 
circumstances  in  tills  case,  this  duty  carried 
with  it  the  further  duty  to  furnish  the  serv- 
ant a  safe  mode  of  ingress  and  egress  while 
on  the  premises,  of  the  master.  St  U,  I.  M. 
&  S.  Ry.  Co.  V.  Duckworth,  1T7  S.  W.  114S. 

[2]  This  seems  to  be  conceded  by  counsel 
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for  appellant,  bvt  he  conteodB  that  under  tbe 
facta  in  ttds  case  appellee  was  snUty  of 
contributory  negligence,  and  bases  that  con- 
tentloa  on  the  following  facts:  Xbat  appel^ 
lee  was  an  exverlienoed  miner  and  bad 
worked  for  appellant  Beven  or  eight  years; 
tbat  be  was  famlOar  witb  tbe  tuetbods  of 
work,  and  knew  that  when  tbe  mine  was  he- 
tog  worked  cars  were  likely  to  be  oo  tbe 
loaded  track  and  empty  track;  that  tbe 
empty  trip  would  mure  whenever  the  engi- 
neer .gaTe  the  signal ;  and  that  loaded  and 
empty  cars  passed  at  tbe  "vft-ttlng"  a  place 
on  the  track  near  where .  appellee  was  in- 
Jored.  On  the  part  of  wpellee,  bowever, 
it  was  shown  that  he  bad  told  the  rope 
rldier  that  he  was  gning  down  tbe  track,  and 
the  rope  ilder  saw  bim  do  so;  tkat  he  was 
at  a  place  where  be  had  a  right  to  be ;  tliat 
no  other  way  was  provided  by  appellant  for 
Its  serrants  to  go  to.  and  from,  their  work- 
rooms; that'  there  was  not  soUSieleat  room 
between  the  track  and  the  walls  for  a  per- 
son to  walk ;  that  tbe  servants  were  .accus- 
tomed to  walk  along  tbe  mlildle  of  the  track; 
and,  indeed,  that  it  was  tbe  only  piace  for 
tbem  to  walk.  Ah  we  have  already  seen, 
appellee  notifled  the  rope  rider  on  the  empty 
trip  cars  that  be  was  going  dowa-  tbe  slope 
to  his  working  place;  tbe  engineer  also  saw 
some  one  pass  Just  before  he  gave  the  sig- 
nal for  the  cam  to  move.  Appellee  was  in 
full  possession  of  his  senses,  and,  from  his 
testimony  and  the  attendant  drcuiostances, 
the  Jury  might  have  found  that  he  was  keep- 
ing a  sharp  lookout  for  the  eats,  and  that  be 
dUd  not  bear  any  signal  given  for  tbem  to 
move.  Under  this  state  of  facts,  we  think 
tbe  negligence  of  appellant  and  the  cpntrib- 
utory  negligence  of  appellee  were  properly 
questions  for  the  jury. 

[3]  Counsel  for  appellant  ateo  contends 
that  tbe  court  erred  In  refusing  to  give  cer- 
tain Instructions  to  tbe  Jury,  and  in  this 
contention  we  think  couusel  Is  correct  Ap- 
pellee in  bis  complaint  alleged  that  the  de- 
fendant failed  to  furnish  competent  and 
careful  servants  to  handle  its  machinery  and 
perform  the  duties  required  of  them  in  op- 
erating the  mine,  and  that  appellant  foiled 
to  establish  a  system  of  signals  In  operating 
tbe  mine  as  xeqaired  by  statute.  There  was 
no  testimony  whatever  tending  to  support 
these  charges  of  negligence.  The  only  con- 
tentlou  made  by  appellee  at  tbe  trial  was 
that  the  particular  servants  engaged  In  the 
work  at  the  time  he  received  his  Injury  were 
negligent.  There  was. not  a  particle  of  testl- 
miony  to  show  that  they  were  Incompetent 
or  careless  servants  in  general.  The  tes- 
timony only  went  to  show  n  particular  act 
of  negligence  at  the  time  appellee  was  in- 
jured. So,  In  regard  to  tbe  allegation  of 
negligence  of  appellant  In  falling  to  provide 
a  system  of  signals  to  warn  those  who  were 
traveling  its  slopes.     There   was  no  testi- 


mony .  to  establish,  this  allegation  of  neglU 
gence.  The  .testimony  only  went  to  the  ex- 
tent of  sbo\v;lag  negligence  on  the  part  of  the 
engineer  in  falling  to  give  a  signal  or  warn- 
ing at  the  time  appellee  was  Injured. 

Counsel  for  appellant  by  a  speciflc  instruc- 
tion asked  the  court  to  state  to  tbe  Jury  that 
there  was  no  evidence  to  establish  tbe  par- 
ticular allegations  of  negligence  Just  refer- 
red to,  and  the  court  committed  prejudicial 
error  in  not  giving  the  instruction.  Harris 
Lumber  Co.  v.  Morris,  80  Ark.  260,  96  8.  W. 
1067;  Arkansas  Central  Rd.  Co.  v.  Work- 
man, S7  Ark.  471,  112  S.  W.  1082 ;  Huddles- 
ton  V.  St.  L.,  I.  M.  4b  S.  By.  Co.,  88  Ark.  454, 
115  S.  W.  381. 

Wr  would  not  reverse  the  case  for  the  re-, 
fusal  of  the  court  to  give  these  particular 
instructions,  if,  in  the  Instructions  given.  It 
had  limited  the  right  of  appellee  to  recover 
to  the  specific  acts  of  negligence  proved  ut 
the  trial ;  but  the  court  did  not  so  limit 
appellee's  right  to  recover,  but,  on  the  other 
band,  gave  general  histructlons  on  the  ques; 
tlon  of  appellant's  negligence. 

For  the  error  In  refusing  these  Instruc- 
tions as  indicated  la  the  opinion,  the  Judg- 
ment must  be  reversed,  and  the  cause  will 
be  remanded  for  a  new  trial. 


POl<K  V.  MAYNARD  et  al.    (No.  212.) 
(Supreme  Oart  of  Arkansas.     Feb.  28,  1916;) 

1.  Appeal  and  Esrob  «=3l053(6)— Harmless 
Ebhob— Admission  of  BvidencB. 

In  a  suit  to  recover  $225  from  defendant  on 
his  promise  to  repay  the  consideration  for  stock 
sold  to  plaintiff,  where  the  complaint  alleged  the 
sale  of  the  stock  for  $625  and  defendant's  fraud- 
ulent representations  as  an  inducement  thereto, 
the  rescission  of  the  sale  and  defendant's  agree- 
ment to  repay  the  amount  of  $225,  tbe  admission 
of  evidence  as  to  the  alleged  fraudulent  represen- 
tations, limited  by  an  instruction  that  it  was 
to  prove  defendant's  sale  of  the  stock  to  plain- 
UK.  defendant's  surrender  of  the  note  to  j^ln- 
tilt  and  his  promise,  if  any,  to  repay  the  $225, 
v/as  not  prejudicial  to  defendant. 

fEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «=»1053(6).] 

2.  Apveat,  and  Ebbob  «s»106S(6)— Habulmb 
£rbo»—Bvide2(o*— Admissions. 

In  such  suit  the  admission  of  evidence  that 
witness  had  heard  defendiint  state  that  he  had 
plenty  of  collateral  to  secure  a  debt  of  a  com- 
pany to  the  bank  whose  stock  he  was  selling,  al- 
though witness  did  not  recollect  that  plaisUff 
was  then  present,  being  an  admission  against  in- 
terest, as  limited  by  an  Instruction  that  it  was 
to  prove  the  promise  to  repay  the  amount  paid 
l^  plaintiff,  was  not  prejudicial  to  defendant. 

[Kd.  Kote.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  <S=»1053(a).] 

Appeal  from  Circuit  Ciourt,  (31ay  County; 
J.  P.  Oautney,  Judge. 

Action  by  L.  F.  Maynard  ahd  others  against 
W.  D.  Polk.  Jiidgment  for  plaintUTs,  and 
defendant  appeals.    Affirmed. 

The  plaintiff  brought  suit  against  W.  D. 
Polk   for    damages    resulting    from   alleged 
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fraudnl^it  representations  made  in  tbe  sale 
of  certain  stock  in  tlie  R^no  State  Bank  to 
Iilm  by  said  Polk.  A  demurrer  was  snstaln- 
ed  to  the  complaint,  and  plaintiff  filed  an 
amended  complaint,  in  wliich  lie  alleged  he 
had  purchased  the  stock  for  $625,  and  exe- 
cuted his  note  therefor  and  paid  thereon 
$225  and  the  interest,  and  that  on  the  9th 
day  of  December,  1909,  he  executed  another 
note  to  the  defendant  for  the  sum  of  $400, 
and  the  $625  note  was  surrendered  to  him. 
It  was  alleged  at  the  time  of  his  parchase 
of  the  stock,  the  Cherokee  Store  Company, 
which  was  insolvent,  was  Indebted  In  a  large 
amount  to  said  bank;  that  the  defendant 
represented  to  him  that  he  held  in  his  hands 
plenty  of  collateral  to  secure  the  payment 
of  all  sums  due  the  bank  from  said  store 
company,  and  that  said  bank  was  solvent 
and  in  good  condition;  that  he  inquired  at 
various  times  of  defendant  about  the  collat- 
eral, and  was  assured  it  was  good,  and  that 
the  indebtedness  would  be  liquidated  at  the 
proper  time;  and  that  he  relied  upon  these 
representations.  It  alleged  the  insolvency 
of  the  bank  in  ftfarch,  1911,  the  winding  up 
of  its  afTairs,  and  tliat  the  insolvency  was 
caused  from  the' indebtedness  due  from  said 
store  company,  the  bank  being  in  fact  Insol- 
vent at  the  time  of  tlie  purchase  of  the  stock 
on  that  account;  that  if  he  held  any  col- 
lateral to  secure  said  Indebtedness,  it  was 
insufficient,  and  the  representations  made 
concerning  same  which  induced  him  to  pur- 
chase the  stock  were  false  and  fraudulent, 
and  known  by  said  Polk  to  be  so  at  the  time 
of  the  sale ;  that  on  the  11th  day  of  January, 
1011,  the  sale  of  stock  was  rescinded,  and 
the  note  for  $400  surrendered  to  plaintiff  by 
the  defendant,  who  agreed  that  npon  the 
termination  of  the  Insolvency  proceeding 
against  the  bank  he  would  repay  him  the 
said  sum  of  $225,  for  which  Judgment  was 
prayed.  Defendant  answered,  admitting  the 
sale  of  the  stock  as  alleged ;  denied  that  any 
false  representations  were  made,  and  that 
he  represented  to  plaintiff  that  he  held  col- 
lateral sufficient  to  cover  the  indebtedness 
of  the  Cherokee  Store  Company  to  the  bank, 
which  would  be  liquidated,  and  that  he  had 
promised  to  pay  plaintiff  the  sum  claimed, 
or  any  indebtedness  to  him  in  any  amount. 
It  appears  from  the  testimony  that  the 
defendant  sold  the  plaintiff  for  $625  certain 
stock  of  the  Beyno  Bank,  which  later  was 
adjudged  insolvent,  and  that  the  Insolvency 
resulted  from  Its  failure  to  realize  upon  the 
indebtedness  due  from  the  Cherokee  Store 
Company,  which  was  insolvent  at  the  time 
of  the  sale  of  the  stock;  that  W.  D.  Polk 
represented  in  the  making  of  the  sale  that 
he  held  good  collateral  for  the  security  of 
said  store  company's  Indebtedness  to  the 
bank,  which  he  assured  the  plaintiff  would 
be  paid.  The  plaintiff  testified  that  be 
bought  the  stock  upon  the  representations 
made,  and  would  not  have  done  soAtherwlae; 


that  the  bank  was  not  mlTent  at  the  ttm« 
the  8to<^  was  purdiased,  nnleas  the  represen- 
tationa  of  defendant  as  to  the  sufficiency  of 
the  collateral  held  by  him  for  the  payment 
of  its  debts  were  true.  He  alao  testified  that 
npon  his  complaint  aboat  the  transaction, 
Polk  agreed  to  repay  him  the  amoant  be 
had  paid  tor  the  stock;  did  snirender  to 
him  the  $400  note,  and  agreed  to  repay  the 
$225,  which  be  had  received  in  money  npon 
the  termination  of  the  insolvency  proceed- 
ings against  the  bank.  He  exhibited  the 
$400  note  whidi  had  been  returned  to  blm 
by  the  defendant,  claiming  it  was  done  In 
pursuance  of  this  agreement  Fiolk  denied 
having  made  any  false  representations  In- 
ducing defendant  to  purchase  the  stock  and 
stated  that  he  directed  him  to  investigate 
the  bank's  condition  and  determine  for  him- 
self whether  he  wished  to  bay,  and  tibat  the 
sale  was  made-  after  such  investigation  made 
by  him;  denied  having  made  any  represen- 
tations whatever  of  holding  soffident  collat- 
eral to  secure  the  payment  <ft  the  UuKrivent 
store  company's  indebtedness  to  said  bank, 
and  that  the  sale  of  the  stock  had  been  re- 
scinded, and  that  he  liad  agreed  to  repay  tlie 
plaintiff  the  pnrdiase  price  thereof,  and  had 
delivered  to  hlxa  the  $400  note  in  pursuance 
at  the  agreement.  He  was  not  very  clear, 
however,  in  his  explanation  of  how  the  plaln- 
tur  came  into  the  poasession  of  the  $400  note 
after  it  had  been  returned  from  the  Besmo 
Bank,  where  It  was  sent  by  him  or  his  Com- 
ing Bank  for  collectUML  The  court  instruct- 
ed the  Jury,  and  from  the  Judgment  on  the 
verdict  a^nst  blm,  defendant  prosecutes 
this  appeaL 

6.  B.  Oliver,  of  Coming,  for  appellant. 
F.  G.  Taylor,  of  Coming,  for  appellees. 

KIRBY,  3.  (after  stating  the  facte  as 
above).  [1]  Appellant  contends  that  the  court 
erred  in  allowing  any  testimony  rriative  to 
the  alleged  fraudnlent  representations  to  be 
introduced  in  evidence,  since  the  suit  was 
for  the  balance  dalmed  to  be  unpaid  of  the 
amount  agreed  to  be  returned  upon  the  re- 
scission of  said  contract  of  sale.  Upon  a 
motion  made  to  exclude  all  such  testimony 
except  of  the  alleged  promise  of  Polk  to  re- 
pay the  $225  sued  for,  the  court  limited  the 
testimony  to  the  Jury's  consideration — 

"for  the  purpose  of  proving  the  sale  of  the  stock 
by  Polk  to  Maynard  and  the  surrender  of  tbe 
note  by  Polk  to  Maynard  afterwards,  and  tbe 
promise,  if  there  was  one,  to  pay  the  $225  later 
and  the  consideration  therefor." 

12]  It  is  true  the  suit  was  for  the  recovery 
of  $225  claimed  to  be  due  from  Polk  on  his 
promise  to  repay  the  consideration  for  the 
stock  upon  the  rescission  of  the  sale  there- 
of, but  the  complaint  alleged  the  transaction 
of  the  sale,  the  representations  made  as  an 
Inducement  thereto,  the  dissatisfaction  ot 
the  plaintiff,  and  his  demand  fbr  the  rescis- 
sion of  the  sale,  that  It  had  been  rescinded, 
and  tbe  agreenwrnt  to  zeiwjr   the  amonnt 
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claimed  to  be  doe  in  aetttement,  and  the 
testimony  tended  to  throw  Hght  up<m  the 
transaction  and  establish  plaintiff's  dalm 
that  defendant  had  agraed  to  the  repayment 
of  the  1226  lece'lTed  therefor  upon  the  rescis- 
sion of  the  sale.  As  limited  by  the  coart's 
Instruction,  we  do  not  thlsfc  any  prejudice 
conld  have  reefolted  to  the  defendant  from 
the  Introduction  of  said  testimony. 

Neither  do  we  think  the  court  erred  In  per- 
mitting the  witness  D.  M.  Reynolds,  In  reply 
to  the  question  whether  he  had  heard  de- 
fendant, Polk,  state  to  Maynard  that  he  had 
plenty  of  collateral  to  secure  the  debt  of  the 
Cherokee  Store  Company  dne  the  Reyno 
Bank  to  answer: 

"Well  I  heard  Polk  say  that  many  times,  but 
-don't  recollect  Maynard  being  there.  Q.  You 
heard  him  say  that  several  times?  A.  Tes,  air; 
I  don't  recollect  any  statement  like  that  when 
Mr.  Maynard  was  present,  but  I  heard  him 
make  that  statement  several  times." 

This  was  an  admission  against  interest 
If  made  by  defendant,  Polk,  and  tended  to 
show  ttiat  he  had  made  the  statement  to 
Maynard  as  claimed,  although  witness  did 
not  remember  Maynard  having  been  present 
at  any  time  he  heard  the  statement  made  by 
defendant,  and  all  the  testimony  relating  to 
the  representatlonB  made  in  the  sale  of  the 
stock  was  limited  to  the  particular  purpose 
for  which  It  could  be  properly  considered,  by 
the  court's  Instmctlon,  and  no  error  was 
committed  in  Its  Introduction. 

There  was  sharp  conflict  In  the  testi- 
mony and  the  issues  were  fairly  siAtmitted 
to  the  Jury  upon  the  instructions  given.  The 
question  of  fact  was  one  within  Its  province, 
and  has  been  decided  against  appellant 

Ome  judgmoit  is  affirmed. 


MASON  et  aL  V.  BOWEN.    (No.  179.) 
<Supreme  C!onrt  of  Arkansas.     Feb.  14,  1916.) 

1.  Wills  «=»302(6)— Vaxiditt— Holoqbaphio 
Wills. 

In  a  will  contest  where  the  jury  were  in- 
structed that  a  holographic  will  must  be  estab- 
luAed  by  the  unimpeachable  evidence  of  at  least 
three  ^sinterested  witnesses  that  the  entire 
body  of  the  will  and  the  signature  were  in  the 
handwriting  of  the  testator,  evidence  held  suffi- 
cient to  warrant"  a  finding  for  the  contestee. 

[Ed.  Note.— B\)r  other  cases,  see  Wills,  Cent. 
Dig.  I  706;   Dec.  Dig.  «=>302(6).] 

2.  Wills  «=>302(3— Execution— Bvidehce. 

In  a  will  contest,  evidence  held  sufficient  to 
warrant  a  jury  finding  that  the  will  was  at- 
tested by  two  witnesses  in  the  manner  required 
by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  701;    Dec.  Dig.  «s>302(2).] 

3.  W(iLLs  «=»54(1)— Testamentabt  CAPAorrr 
— Evidence. 

Statements  and  declarations  of  a  testator, 
whether  made  a  reasonable  time  before  or  after 
tile  execution  of  a  will,  are  admissible  to  show 
his  mental  capacity  when  that  issue  is  raised, 
b^n^  external  manifestations  of  his  mental 
condition. 

lEd.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  131 ;  Dea  Dig.  <8=>54(1).] 


4.  Wills  ^asMSft)— tTNOTni  TirrctntiroB— E>vi- 

DENCB. 

In  a  will  contest  evidence  of  a  statement 
by  the  testator  that  the  contestee  owed  him 
money,  and  that  he  was  going  to  live  with  him 
for  the  purpose  of  collecting  this  debt,  was  in- 
admissible upon  the  question  c^  undue  influence, 
since  statements  and  declarations  ot  "k  t«arta- 
tor,  whether  made  before  or  after  the  execution 
of  a  will,  are  not  competent  as  direct  or  sub- 
stantive evidence  of  undue  influence,  and  are^ 
merely  hearsay. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  iS  415,  420;   Dec.  Dig.  «=>165(1).] 

5.  Appeal  and  Ebbob  4=31067(2)  —  Review 
— Habmlsbs  Ebkob. 

It  is  not  prejudicial  error  to  refuse  to  allow 
cumulative  evidence  of  an  undisputed  fact 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Die.  M  4187,  4198,  4206;  Dec. 
Dig.  <8=»1067(^J 

6.  Wills  «=»54(3)— Testamentabt  Cafacitt 
-HJviDENcB— Remoteness. 

In  a  will  contest  statements  of  the  testa- 
tor, made  more  than  two  years  prior  to  making 
his  will,  and  before  going  to  Uve  with  the  con- 
testee, that  he  intended  his  looperty  to  go  to 
his  relatives  on  his  death  were  inadmissible  as 
too  remote  to  have  any  value  in  proving  the 
mental  capacity  of  Ibo  testator,  since  declara- 
tions of  a  testator,  made  prior  to  the  execution 
of  a  wiU,  are  entitled  to  probative  force,  ac- 
cording to  the  nearness  or  remoteness  of  Uie 
time  at  which  they  were  made;  the  time  to  be 
covered  bring  left  to  the  discretion  of  the  trial 
court 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  133;   Dec.  Dig.  ®=»54(3).] 

7.  Wills  *=»1o5(1)— "Undue  Influence." 

The  "undue  influence"  which  will  avoid  a 
will  is  that,  directly  connected  with  its  execu- 
tion, resulting  from  fear,  coercion,  or  otlier 
cause,  that  deprives  the  testator  of  bis  free 
agency  in  the  disposition  of  his  property,  and  is 
especially  directed  toward  procuring  a  will  in 
favor  of  particular  parties,  and  does  not  in- 
clude the  legitimate  influence  from  natural  af- 
fection. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Difr.  $S  375.  379;   Dec.  Dig.  <g=»155(l). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Undue  Influence.] 

8.  Wills  *=950— "Testamentaby  Capacitt." 

The  test  of  "testamentary  capacity"  is  that 
the  testator  shall  remember  without  prompting 
the  extent  and  condition  of  his  property,  com- 
prehend to  whom  he  is  ^ving  it,  and  be  capable 
of  appreciating  the  claims  of  others  whom  he 
Is  excluding  from  participation   in  the  estate. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §§  96-100;   Dec.  Dig.  «=»50. 

For  other  definitions,  see  Words  and  Phrases,- 
First  and  Second  Series,  Testamentary  Capac- 
ity.] 

9.  Appeal  and  Ebbob  «s>1001(l)— Review— 
.    Finding  or  Fact. 

A  verdict  of  the  jury  will  be  upheld  on 
apiwal  if  there  is  any  substantial  evidence  to 
support  it 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3928-3933;  Dec.  Dig.  «=» 
1001(1).] 

10.  Wills  <S=»  166(1)  —  Unditb  Influence  — 
Evidence— Su-FFiciENCT. 

In  a  will  contest,  evidence  held  sufficient 
to  warrant  a  jury  finding  that  the  will  was 
not  procured  by  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  421 ;    Dec.  Dig.  «=»166(1).] 
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IL  Wnxs  4s»55Cl)  —  TesTAiCENTAST  Capac- 
ity—Evidence— Sufficiency. 

In  a  will  contest,  evidence  held  suffieient 

to  warrant  a  jury  finding  tiiat  the  te»tatof  bad 

the  mental  capacity  to  make  a  will. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 

Dig.  i§  137-140,  148-150,  161 ;    Dec  Dig.  «=» 

65ri).j  • 

Appeal  from  Circuit  Court,  PuUiski  Coun- 
ty;  Guy  Fulk,  Judge. 

Petition  by  J.  B.  R.  Bowen  lor  the  probate 
of  tlie  will  of  L.  W.  Mason,  deceased.  The 
probate  court  denied  the  probate,  and  the  pe- 
titioner appealed  to  the  circuit  court.  From 
a  Judgment  in  favor  of  the  petitioner,  and 
from  an  order  overruling  their  motion  for  a 
new  trial,  the  contestants,  B.  F.  Mason  and 
others,  appeal.    Aihrmed. 

Bradshaw,  Rhoton  &  Helm  and  Gardner 
K.  Oliphlnt,  aU  of  I/ittle  Rock,  for  appellants. 
Botte  &  O'Daniel,  of  De  Witt,  and  H.  a 
Locklar,  of  Uttle  Rock,  for  appellee. 

HART,  J.  This  was  a  contest  over  the 
will  of  li.  W.  Mason.  The  will  was  contest- 
ed by  the  heirs  of  the  testator  on  the  ground 
of  mental  incapacity  on  the  part  of  the  tes- 
tator, and  that  the  execution  of  the  will  was 
procured  by  undue  influence  on  the  part  of 
the  contestee.  The  probate  court  refused  to 
admit  the  will  to  probate,  and  the  contestee 
apt)ealed  to  the  circuit  court.  There  the 
issues  were  submitted  to  a  Jury,  and  a  ver- 
dict returned  in  favor  of  contestee.  There- 
upon the  court  rendered  Judgment,  estab- 
lishing the  will  and  ordering  it  admitted  to 
probate.  The  contestants  liave  duly  prose- 
cuted an  appeal  to  this  court. 

L.  W.  Mason  resided  in  Pulaski  county, 
Ark.,  all  his  life  and  was  nearly  sixty  years 
of  age  at  the  time  of  his  death.  He  died  of 
consumption,  and  had  been  111  for  many  years, 
suffering  with  that  disease  and  with  kidney 
trouble.  Be  came  to  Little  Rock  in  Novem- 
ber, 1911,  to  reside  with  J.  B.  R.  Bowen,  the 
contestee,  and  lived  with  him  until  the  time 
of  his  death  on  June  8,  1913. 

[1]  The  will  in  question  was  executed  on 
October  30,  1912.  At  the  time  of  the  execu- 
tion of  the  will  Mason  owned  property  to 
the  amount  of  $6,000  or  $7,000,  most  of  which 
he  had  Inherited  from  his  father.  By  the 
terms  of  the  will  most  of  this  property  went 
to  the  contestee.  After  the  wiU  was  execut- 
ed, the  testator  gave  to  his  relatives  certain 
specified  amounts  of  money.  For  about  3 
years  prior  to  the  time  he  came  to  Little 
Rock,  the  testator  resided  with  the  widow 
of  a  deceased  brother,  and  she  says  she  did 
not  charge  him  any  board.  It  was  claimed 
by  the  contestee  that  the  body  of  the  will 
and  the  signature  thereto  were  In  the  hand- 
writing of  the  testator.  The  will  was  also 
attested  by  two  witnesses,  as  required  by 
the  statute.  At  the  request  of  counsel  for 
the  contestants,  the  court  instructed  the  jury 
that,  to  be  valid  as  a  holographic  will,  both 
the  entire  body  of  the  will  and  the  slgnatute 


thereto  must  be  in  the  haodwrltlng  of  the 
testator,  and  that  this  must  be  established 
by  unlmpeactiable  evidence  of  at  least  three 
disintereated  witnesses.  '  See  Arendt  v. 
Areodt,  80  Ark.  204.  96  S.  W.  962.  One  of 
the  attesting  witDesaee  to  the  will  testified 
ttiat  he  had  known  L.  W.  Mason  nearly  all 
his  life,  and  was  famiUar  with  his  handwrit- 
ing, and  that  the. body  of  the  will  and  the 
signature  thereto  were  in  the  handwriting 
of  L>.  W.  Maaon.  Two  other  witnesses  tes- 
tified that  they  had  known  L.  W.  Mason  tor 
a  long  time,  and  were  familiar  with  his  hand- 
writing. They  said  tliat  they  thought  tbe 
body  of  the  will  and  the  signature  thereto 
were  in  the  handwriting  of  Ii.  W.  Maaon. 
Another  witness  testified  that  lie  was  famil- 
iar with  the  handwriting  of  L.  W.  Mason, 
and  that  the  only  reason  he  could  not  say 
that  It  was  Ik  W.  Mason's  handwriting  was 
because  he  did  not  see  him  write  it.  All 
these  witneases  were  disinterested  persons, 
and  there  is  nothing  in  their  evidence,  or 
in  the  entire  record,  reflecting  on  their  char- 
acter, or  in  any  way  tending  to  Impeach  their 
testimony.  Therefore  the  Jnry  waa  war- 
ranted in  finding  in  favor  of  contestee  on  the 
question  of  a  holographic  wilL 

[2]  The  court,  at  the  request  of  counsel  for 
the  contestants,  also  instructed  the  jury  on 
the  question  of  attesting  a  will  m  the  manner 
required  by  the  statute.  As  we  have  already 
stated,  one  of  the  wltneasea  who  attested 
the  wUl  tesUfled  that  the  entire  body  of  the 
will  and  the  signature  thereto  were  in  the 
handwriting  of  L.  W.  Maaon.  He  further 
stated  that  he  oame  to  the  house  where 
Mason  lived  on  the  day  the  will  wob  execut- 
ed, at  the  request  of  Mason,  for  the  purpose 
of  attesting  his  will;  that  the  other  attest- 
ing witness  and  a  Justice  of  the  peace  went 
with  him ;  that  Mason  flrst  acknowledged  the 
will  before  the  Justice  of  the  peace,  and  had 
the  Justice  sign  the  acknowledgment,  and  that 
he  and  the  other  attesting  witness  signed 
their  names  at  the  end  of  the  will  at  the  re- 
quest of  the  testator;  that  before  they  sign- 
ed it  the  testator  had  signed  the  will  In  their 
presence,  and  told  them  that  this  was  his 
fourth  will,  and  hoped  it  would  be  his  last 
one.  The  other  attesting  witness  said  that 
be  went  there  for  the  purpose  of  attesting  the 
will  of  the  testator,  and  did  attest  it.  He 
stated  that  the  word  "wUl"  was  never  men- 
tioned while  he  was  there,  but  that  he  was 
called  there  by  the  testator  for  the  purpose 
of  witnessing  his  signature  to  a  will.  He 
answered  questions  propounded  to  him  la 
an  evasive  manner,  and  said  that  the  Jus- 
tice of  the  peace  was  there  too,  and  wrote 
ont  the  acknowledgment  of  the  testator  to 
the  will  and  signed  that,  and  that  the  Justice 
of  the  i>eace  then  asked  the  testator  If  this 
was  his  last  one,  and  that  the  testator  re- 
plied that,  he  did  not  know  whether  or  not 
it  was:  that  it  might  be  and  that  it  might 
not    The  witness  said  that  he  supposed.it 
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WM  tb«  will  of  tbe  testator,  but  tbat  the  tes- 
tator never  In  fact  called  It  by  that  name. 
We  think  the  evidence  clearly  shows  that 
tbe  testator,  the  Justice  of  the  peace,  and 
the  two  attesting  witnesses  were  all  pres- 
ent «t  the  time  the  will  was  signed  by  each 
of  them,  that  the  said  testator  sent  for  these 
persons  to  witness  his  will,  and  that  they 
attested  it  In  the  manner  required  by  the 
statute.  At  least,  we  think  the  jury  was 
warranted  In  finding  these  to  be  the  facts. 
See  Payne  v.  Payne,  B4  Ark.  415,  16  S.  W.  1. 

[3, 4]  Counsel  for  contestants  offered  to 
prove  by  Ben  Mason,  a  brother  of  L.  W. 
Meson,  tbat  Li.  W.  Mason,  before  he  went  to 
board  with  J.  B.  B.  Bowen,  stated  that 
Bowen  was  indebted  to  him,  and  that  the 
only  reason  he  was  going  to  board  and  live 
with  Bowen  was  for  the  purpose  of  collect- 
ing bis  debt.  The  court  refused  the  admis- 
sion of  this  testimony  before  tbe  Jury,  and 
connsel  for  the  contestants  assigns  this  as 
error.  They  say  the  testimony  should  have 
been  admitted  npon  the  question  of  undue 
Influence.  It  seems  to  be  well  settled,  both 
by  text-writers  and  the  decisions  of  courts 
of  the  various  states,  that  the  statements 
and  declarations  of  a  testator,  whether  made 
before  or  after  the  execution  of  a  will,  are 
not  competent  as  direct  or  substantive  evi- 
dence of  undue  influence,  but  are  admissible 
to  show  the  mental  condition  of  tbe  testator 
at  tSie  time  of  making  the  will.  When  the 
condition  of  the  testator's  mind  is  the  point 
of  contention,  statements  or  declarations  of 
tbe  testator  are  received  as  external  man- 
ifestations of  his  mental  condition,  and  not 
as  evidence  of  the  troth  of  the  things  he 
states.  If  offered  to  prove  an  external  fact, 
such  as  undue  influence  or  fraud,  such  state- 
ments or  detdaratlons  are  merely  hearsay, 
and  are  liable  to  all  tbe  objections  to  whl(± 
mere  declarations  of  third  parties  are  sub- 
ject. In  a  valuable  and  well-considered  case 
In  which  the  authorities  are  thoroughly  re- 
viewed, the  Supreme  Court  of  Tennessee  held 
tbat  in  a  will  contest  declarations  made  by 
the  testator  prior  .to  the  execution  of  the 
will  are  admissible  In  evidence  for  the  pur- 
pose of  showing  the  mental  capacity  of  the 
testator,  but  are  not  admissible  for  the  pur- 
pose of  establishing  the  substantive  fact  of 
undue  Influence.  Hobson  v.  Moorman,  115 
Tenn.  78,  90  8.  W.  162,  8  L.  K.  A.  (N.  S.) 
749,  5  Ann.  Gas.  601.  Many  cases  are  cited 
In  the  note  to  support  the  reported  case.  The 
same  case  Is  also  reported  in  3  L.  B.  A.  (N. 
S.)  749,  and  an  extensive  case  note  also  ap- 
pears there. 

[t]  In  addition  to  this,  the  justice  of  the 
peace,  who  was  also  present  when  the  will 
in  question  was  executed,  testified  that  at 
one  time,  in  a  conversation  with  the  testator, 
the  latter  told  him  that  Bowen  was  Indebted 
to  him,  and  tbat  he  had  gone  there  for  the 
purpose  of  collecting  his  debt  This  state- 
ment of  the  justice  of  the  peace  was  not  at- 


tempted to  be  contradicted  by  counsel  for 
the  contestee,  and  It  is  well  settled  in  this 
state  that  it  Is  not  prejudicial  error  to  re- 
fuse to  allow  cumulative  evidence  of  an  un- 
disputed fact 

[6]  Counsel  for  contestants  also  offered  to 
prove  by  J.  Ii.  Hoffman  that  li.  W.  Mason 
had  told  Mm  that  he  intended,  at  his  death, 
that  all  his  property  should  go  to  his  rela- 
tives, that  whatever  he  had,  he  had  obtain- 
ed by  inheritance  from  his  father,  and  that 
at  his  death  he  desired  and  intended  that 
what  he  had  left  should  go  to  his  relatives. 
The  court  refused  to  admit  this  testimony 
to  go  before  the  Jury,  and  its  action  Is  as- 
signed as  error.  In  the  case  of  Flowers  v. 
Flowers,  74  Ark.  212,  85  S.  W.  242,  the 
court  said  that  the  authorities  are  uniform 
in  holding  that  the  declarations  of  a  testator 
made  before  the  execution  of  a  will  are  ad- 
missible to  show  his  mental  capacity  when 
that  issue  la  raised.  See,  also,  authorities 
supra.  In  OoghUl  v.  Kennedy,  119  Ala.  641, 
24  South.  459,  the  court  said  on  this  subject, 
through  Bricknell,  O.  J.: 

"Inasmuch  as  the  mental  condition  of  a  per- 
son can  be  determined  only  by  his  acts  and  dec- 
larations, these  are  admissible,  whether  made  a 
reasonable  time  before  or  after  the  execution  of 
the  will,  to  establish  eveiTthing  pertaining'  to 
the  testator  himself — his  memory,  intentions, 
idiocyncracies,  prejudices,  affections,  relations 
with,  and  feelings  towards,  the  beneficiaries  and 
all  those  who,  if  he  had  died  intestate,  would 
have  been  entitled  to  share  in  tbe  distribution 
of  his  estate,  and  towards  those  charged  with 
the  undue  influence." 

Tested  by  this  rule,  we  do  not  think  the 
court  erred  In  refusing  the  testimony.  Hoff- 
man stated  that  he  had  the  conversation 
in  question  with  Mason  about  2  years  before 
Mason  went  to  live  with  contestee,  and  that 
he  thought  the  testator  lived  with  the  con- 
testee about  2  years  before  his  death.  Mrs. 
Mason,  a  sister-ln-law  of  the  testator,  testi- 
fied that  the  testator  lived  with  her  for  3 
years  prior  to  going  to  the  home  of  the  con- 
testee; that  he  left  her  house  just  after 
Thanksgiving,  in  November,  1911,  and  went 
to  the  home  of  contestee ;  that  he  lived  there 
until  his  death,  which  occurred  June  8, 1913. 
Declarations  of  a  testator,  made  prior  to  the 
execution  of  a  will,  would  necessarily  be  en- 
titled to  probative  force  according  to  the 
nearness  or  remoteness  of  the  time  at  which 
they  were  made.  As  the  time  became  more 
remote  they  would  necessarily  lose  mudi  of 
their  probative  force,  and  there  would  be  a 
period  of  time  at  which  such  statements 
would  be  entitled  to  no  probative  force  what- 
ever. Such,  we  think,  was  the  case  here. 
Tbe  declarations  were  made  at  a  period  of 
time  before  the  declarant  went  to  live  with 
Bowen,  and  amounted  to  no  more  than  a 
declaration  that  at  that  time  he  intended 
his  property  to  go  to  his  relatives  at  his 
death.  The  declaration  was  made  3^  years 
before  the  testator's  death.  The  period  of 
time  to  be  covered  by  the  declarations  of  the 
testator  must  necessarily  be  left  to  a  great 
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extent;  to  the  Bound  discretion  of  the  tilal 
court  under  all  the  drcumstances  of  each 
particular  caB&  The  reason  for  this  is  that 
the  declarations  lose  value  as  the  time  at 
which  they  were  made  grows  remote,  and 
when  too  remote,  such  declarations  lose  their 
probative  force,  and  are  entitled  to  no  value 
whatever  as  proof  of  the  mental  capacity  of 
the  testator.  Schouler  on  Wills,  Executors 
and  Administrators  (15th  Ed.)  vol.  1,  {  193. 

It  is  contended  that  this  ruling  is  contra- 
ry to  the  ruling  announced  in  Tobin  v.  Jen- 
kins, 29  Ark.  151,  but  we  do  not  think  so.  In 
that  case  a  will  whlCh  was  made  in  1868  was 
contested  on  the  ground  of  the  mental  in- 
cat)acity  of  the  testator.  The  court  admitted 
in  evidence  a  former  will,  executed  in  1862, 
which  was  executed  at  a  time  whoi  there 
was  no  question  as  to  the  capacity  of  the  tes- 
tator to  make  a  wllL  The  first  virlll,  with  re- 
gard to  the  disposition  of  the  testator's  prop- 
erty to  his  son,  to  the  exclusion  of  the  chil- 
dren of  his  daughters,  was  essentially  the 
same  as  the  contested  will.  Under  the  cir- 
cumstances the  court  held  that  it  was  com- 
petent evidence  to  be  c<Mi8ldered  in  connec- 
tion with  the  other  evidence  to  show  wheth- 
er the  testator's  mind  was  rational  at  the 
time  the  will  of  1868  was  executed.  As  we 
have  already  seen,  while  the  will  under  con- 
sideration in  the  present  case  made  a  dis- 
position of  the  testator's  property  entirely 
different  from  the  dispositlc«  be  had  intend- 
ed to  make  of  It,  his  declarations  on  the 
subject  were  at  a  period  of  time  before  he 
went  to  live  with  the  contestee,  and  the 
period  of  time  was  so  remote  that  we  do 
not  think  his  declarations  are  entitled  to 
any  probative  force  whatever  as  tending  to 
show  whether  or  not  he  was  mentally  com- 
petent at  the  time  he  executed  the  will  in 
questloa 

[7]  In  the  case  of  McCuUoch  v.  Campbell, 
49  Ark.  371,  5  S.  W.  691,  upon  the  question 
of  undue  influence  requisite  to  avoid  a  will, 
the  court  said : 

"As  we  understand  the  rule,  the  fraud  or  un- 
due influence,  which  is  required  to  avoid  a  will, 
must  be  directly  connected  with  its  execution. 
The  influence  which  the  law  condemns  is  not 
the  legitimate  influence  which  sprinRg  from  nat- 
ural affection,  but  the  malign  influence  which 
results  from  fear,  coercion,  or  any  other  cause 
that  deprives  the  testator  of  his  free  agency 
in  the  disposition  of  his  property.  And  the  in- 
fluence must  be  specially  directed  toward  the 
object  of  procuring  a  will  in  favor  of  particu- 
lar parties." 

[I]  What  was  there  said  by  the  court  has 
been  uniformly  and  repeatedly  followed  since 
tliat  decision.  In  the  case  of  Taylor  v.  Mc- 
Cllntock,  87  Ark.  243,  112  S.  W.  405,  the 
court,  in  discussing  the  question  of  testa- 
mentary capacity  said; 

"The  test  of  testamentary  capacity,  as  de- 
clared by  this  court  is  that  the  testator  shall 
have  capacity  to  retain  in  memory  without 
prompting,  the  extent  and  condition  of  his 
property,  and  comprehend  to  whom  he  was  giv- 
mg  it,  and  to  be  capable  of  appreciating  the 


deserts  and  relation  to  Um  of  othen  whom  ha 
excluded  from  participating  in  the  estate." 

Objections  are  made  to  certain  instmc- 
tions  given  by  the  court.  We  do  not  deem 
it  necessary,  however,  to  set  these  Instnic- 
tions  out  or  discuss  them  in  detalL  It  is 
sufficient  to  say  that  the  court  gave  full  and 
complete  instructions  on  the  questions  of 
undue  influenoe  and  testamentary  capaci^ 
In  accordance  with  the  rules  of  law  laid 
down  in  the  opinions  just  cited. 

[1-11]  Finally,  it  la  contended  by  oonns^ 
for  tlie  contestants  that  the  verdict  of  the 
jury  was  not  warranted  by  the  erldenoe.  It 
is  true  the  justice  of  the  peace  who  was 
present  at  the  time  the  wlU  was  executed, 
and-  who  took  the  testator's  admowledgment 
thereto,  said  that  the  testator  at  that  time 
was  not  mentally  capable  of  transacting;  busi- 
ness of  any  kind,  and  that  his  testimoDy  is 
corroborated  by  other  witnesses  for  the  con- 
testants. It  appears  from  their  testimony 
that  the  testator  had  been  an  Invalid  for 
most  of  his  life,  suffering  with  kidney  trou- 
ble and  later  vTlth  coosumption.  In  order 
to  alleviate  his  pain  bis  physician  prewrlb- 
ed  morphine  for  him,  and  during  the  last 
years  of  his  life  he  became  addicted  to  the 
use  of  that  drug.  It  appears  from  the  tes- 
timony of  the  contestants  that  Ids  mind  had 
become  so  weakened  by  his  ill  health  and  his 
constant  use  of  morphine  that  he  was  not 
capable  of  maldng  his  will  at  the  time  it 
was  executed.  But  we  cannot  balance  the 
evidence  and  determine  where  the  preponder- 
ance lies,  for  It  Is  a  well-settled  rule  of  law 
in  this  state  that  the  verdict  of  the  jury 
mast  be  upheld  on  appeal  if  there  is  any 
substantial  evidence  to  support  it  In  tlie 
case  before  us  one  of  the  attesting  witness- 
es to  the  will  said  that  he  bad  known  the 
testator  nearly  all  of  his  life,  and  that  his 
mind  was  perfectly  dear  at  the  time  he  ex- 
ecuted the  will,  and  that  be  knew  what  he 
was  doing.  A  physician  wtio  attended  him 
in  the  fall  that  lie  executed  the  will  testifled 
that  his  mind  was  clear  at  tluit  time,  and 
that  he  was  mentally  capable  of  executing 
the  will.  Another  physician,  who  attended 
him  In  the  spring  and  at  a  period  of  time 
about  a  month  before  he  died,  stated  that, 
although  addicted  to  the  use  of  morphine, 
the  testator's  mind  was  clear,  and  that  he 
was  capable  of  attending  to  business  of  any 
kind.  Other  witnesses  testifled  that,  al- 
though the  testator's  body  was  weakened  by 
disease,  his  mind  remained  clear  up  until 
the  time  he  died,  and  some  of  them  regarded 
him  as  a  man  of  unusual  business  ability. 
On  the  subject  of  undue  influence,  but  little 
need  be  said.  There  is  little,  if  anything, 
to  show  undue  influence  except  the  fact  that 
the  testator  made  a  will  in  favor  of  the  man 
with  whom  he  lived  during  the  last  year  and 
a  half  of  his  life.  There  was  abundant  tes- 
timony to  warrant  the  jury  in  finding  that 
the  will  was  not  procured  by  undue  influence- 
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exerdsed  on  the  twtator,  and  tbera  was  snf- 
fident  evldeDce  to  uphold  the  verdict  of  the 
Jury  on  tbe  question  of  the  testamentary  ca- 
pacity of  the  testator. 

It  follows  that  the  judgment  will  be  af- 
firmed. 


liOUISIANA  &  A.  BX.  00.  v.  MASON. 

(No.  234.) 

(Supreme  Court  of  Arkansas.     March  6,  1&16.) 

1.  Cabbikrs  <&s>271  —  Cabbiaok  of  Passxn- 

OEBS— CaBE  REQUIBED. 

Where  plaintiff  boarded  a  train  to  go  to  a 
flag  station  five  w  six  miles  distant,  and  ths 
conductor  bad  onljr  two  tickets  to  collect  before 
reaching  that  station,  he  cannot  excuse  his  fail- 
ure to  stop  the  train  at  the  Sag  station  on  the 
ground  tliat  he  supposed  plaintifi  was  a  member 
of  a  party  who  were  riding  on  a  siiigle  tidiet, 
plaintiff  not  boarding  the  train  at  the  point 
where  it  was  made  up. 

[EH.  Note.— For  other  cases,  see  Oarriers, 
Cent.  Dig.  §§  1067-1071;   Vea.  big.  «=>27LJ 

2.  Oarbiebs  «=»277(B) — Cabbiaoe  of  Pabsbn- 
oBKs— Aonoi^B— Dahaqes. 

Where  plaintiff,  who  was  enceinte,  was  neg- 
ligently carried  beyond  her  station,  and  the  de- 
lay in  returning  by  another  train  was  about  an 
hour  and  three-quarters,  but  it  appeared  that 
she  was  courteously  treated  and  required  to  pay 
no  farther  fare,  an  award  of  $50  damages  is  ex- 
cessive, and  $10  is  ample  compensation  for  any 
Ecental  suffering  she  may  have  undergone  by 
reason  of  the  fact  that  she  bad  no  money  to  pay 
additional  fare,  and  that  she  worried  anoutner 
child  at  hom& 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  IHg.  {  1064;  Dec  IHg.  «s»277(6).] 

Appeal  from  Circuit  Court,  Lafayette  Coun- 
ty ;   Geo.  B.  Haynle,  Judge. 

Action  by  Mrs.  W.  T.  Mason  against  the 
Louisiana  &  Arkansas  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.    Modified  and  affirmed. 

Henry  Moore  and  Henry  Moore,  Jr.,  both 
of  Texarkana,  for  appellant  D.  L.  King,  of 
liewlsvllle,  for  aiwellee. 

SMITH,  J.  On  December  6,  l»li4,  appellee 
purchased  a  ticket  from  Stamps,  Ark.,  a  regu- 
lar station  on  appellant's  railway  to  Haftcm, 
a  flag  station  about  six  miles  north  of  Stamps, 
and  on  that  day  boarded  one  of  appellant's 
trains  at  Stamps  at  about  1:60  pw  m.  The 
train  failed  to  stop  at  Hafton,  and  on  appel- 
lee calling  the  attention  of  a]H)eUant's  em- 
ployte  thereto,  they  refused  to  run  the  train 
back  to  Hafton,  but  said  they  would  put  her 
off  at  Patmosi  a  station  10  or  12  miles  north 
of  Stamps,  and  that  she  could  return  on  the 
next  train,  but  they  advised  her  to  remain  on 
the  train  and  go  to  Hope,  another  station, 
and  there  take  the  train  and  return  to  Haf- 
ton. This  she  decided  to  do,  and  when  her 
train  reached  Sope  she  was  escorted  to  and 
placed  upon  the  returning  train,  which  left 
Hope  about  25  minutes  after  her  arrival 
there,  and  she  reached  Hafton  after  a  delay 
of  about  an  hour  and  three-quarters.  Appd- 
lee  was  enceinte  at  tbe  time,  and  was  ac- 


companied by  two  of  her  children,  one  four 
and  one  nine  years  old,  and  she  bad  at  home 
another  child  six  years  old.  She  stated  that 
she  was  very  much  disturbed  when  tbe  train 
passed  Hafton  without  stopping,  as  she  bad 
no  mooey  with  which  to  pay  her  return  pas- 
sage, or  to  telephone  her  husband,  and  that 
she  "wafl  worried  about  her  child,"  meaning 
the  one  at  homa  She  testified  that  she  be- 
came 111  after  reaching  Hafton,  and  that  h^ 
Illness  was  in  connection  with  her  condition 
and  on  account  of  the  coming  of  the  baby, 
and  that  she  was. attended  by  a  physician. 
She  admits,  bowernr,  that  she  was  very  cour- 
teously treated  by  the  offldals  o£  the  train, 
and  that  she  was  assured  by  the  conductor 
that  It  would  not  cost  her  anything  to  go  to 
Hope  and  return.  A  Dr.  E^er  was  a  pas- 
senger on  the  train  with  appellee  from 
Stamps  to  Hope,  and  returned  on  tbe  next 
train  with  her,  and  he  heard  the  conversatloa 
between  her  and  the  conductor.  He  testified 
that  appellee  had  been  his  patient  on  several 
occasions,  and  that  he  had  also  Tisited  mem- 
bers of  her  fhmQy  hi  a  professional  capacity, 
and  that  he  did  not  observe  any  evidence  of 
fright  Or  terror  or  mental  anguish,  and  that 
bis  attention  would  have  been  attracted  had 
there  been  such  manifestations.  He  stated 
that,  her  condition  considered,  she  would  be 
more  easily  frightened  and  excited  than  she 
would  otherwise  be,  but  that  she  did  not  ex- 
hibit any  evidence  of  mental  disturbance. 
Notwithstanding  tbe  fact  that  the  railway 
company  offered  to  confess  ]udgm«it  for  |9, 
It  denies  that  it  is  liable  In  any  sum.  It  in- 
sists that  a  large  crowd  got  on  with  appellee, 
who  were  traveling  on  a  party  ticket,  and 
that  Ae  sat  near,  or  with,  the  members  of 
this  party,  and  the  conductor  supposed  she 
was  a  member  of  this  party,  and  that  the 
train  had  passed  Hafton  before  appellee  made 
knpwn  her  presence  on  the  train  and  her 
desire  to  debark  there.  The  Jury  returned  a 
verdict  for  appellee  for  the  sum  of  $50,  and 
this  appeal  has  been  duly  prosecuted. 

[1}  It  Is  urged  that,  under  the  rule  an- 
nounced In  B.  I.,  A.  &  L.  By.  Co.  V.  Stevens, 
84  Ark.  436,  105  S.  W.  1032,  108  S.  W.  517, 
46  U  B.  A.  (N.  S.)  1132,  appellee  Is  not  en- 
titled to  recover.  But  this  case  is  distin- 
guishable from  that  one  on  the  facts.  Api>el- 
lee  did  not  embark  at  the  point  of  origin 
of  the  train,  and  the  tickets  of  the  passengers 
on  the  train  had  been  taken  up. before  she 
boarded  the  train.  Moreover,  the  train  was  a 
short  one,  consisting  only  of  two  coaches, 
and  there  were  only  two  tickets  for  the  con- 
ductor to  take  up,  one  a  party  ticket  and 
the  other  appellee's  ticket  And  we  think  the 
Jury  was  warranted  In  finding  that  the  con- 
ductor should  have  known  of  appellee's  pres- 
ence and  destination  and,  consequently, 
should  have  stopped  the  train  at  Hafton. 

[2]  It  Is  also  insisted  that  the  Judgment 
must  be  reversed  because  the  proof  does  not 


4=>For  otbv  raa«a  ■«•  same  topic  and  KBY-NUMBSR  in  all  Key-Numb«r*d  ClgwU  and  Indoxai 
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abow  that  appellee  sustained  any  damages 
as  the  result  of  being  carried  by  her  station. 
While  Tre  do  not  agree  with  counsel  In  this 
contention,  we  do  think  the  damages  allowed 
are  exoesslTe.  It  Is  not  shown  that  there  was 
any  catisal  connection  between  appellee's  ill- 
ness and  the  fact  that  she  was  carried  by  her 
station.  She  admits  she  was  courteously 
treated,  and  the  time  which  she  lost  is  not 
shown  to  have  had  any  money  value.  She  did 
suffer  certain  Inconvenience  and  annoyance, 
but  we  think  a  judgment  for  $10  on  that  ac^ 
count  would  be  a  reasonable  compensation, 
and  the  judgment  is  therefore  reduced  to  that 
amount,  and,  as  thus  reduced,  is  afBrmed. 


HOLLAND  V.  STATE.    (No.  219.) 
(Supreme  Ourt  of  Arkansas.    March  6,  1916.) 

1.  BUBOLABT  <S=>41(4)— SUFIICIBWOT  OF  EVI- 
DENCE. 

Evidence  in  a  prosecution  for  burglary  by 
breaking  into  a  smokehouse  held  saMcient  to 
sustain  a  conviction. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  {  97;   Dec.  Dig.  <S=»41(4).] 

2.  Larcent  «=»62(1)— Sufficdenot  of  Evi- 
dence. 

Evidence  in  a  prosecution  for  Inrceny  by 
breaking  into  a  smokdiouse  and  stealing  there- 
from 50  pounds  of  meat  and  60  pounds  of  lard 
held  sufficient  to  sustain  a  conviction. 

[Ed.  Note, — For  other  cases,  see  Larceny, 
Cent  Dig.  §  162;  Dec.  Dig.  €=>62(l).] 

3.  CtoMiNAL  Law  «=3543(2)— Evidence  at 
BXAIUNINO  TBiAiy— Absence  of  WiTNEse. 

Testimcay  of  the  sheriff  and  his  deputy, 
who  investigated  the  case,  that  tbe^  bad  made 
inquiry  for  a  witness  who  had  testified  at  the 
examining  trial  and  could  not  find  him,  bat  were 
informed  that  he  was  in  another  state,  was  snflS- 
cient  to  establish  his  absence  from  the  jurisdic- 
tion and  make  bis  testimony  at  the  examining 
trial  competent 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {{  1233,  1236;  Dec  Dig.  «=» 
M8(2).] 

4.  Ckiminai.  Law  iS=»1036(7)— Appbai^-Ob- 
jections  fob  review— evidence  at  exam- 
INING   TbIAI/— I{EADINQ    FROM    RECORD. 

Where  no  objection  was  made  below  to  al- 
lowing the  state  to  read  the  statement  of  an 
absent  witness  from  the  record  kept  by  the  ex- 
amining magistrate,  without  further  identifica- 
tion or  further  proof  that  it  was  in  fact  bis 
testimony,  it  was  too  late  to  raise  it  for  the 
first  time  on  appeal. 

[Ed.  Note.— For  other  cases,  aee  Criminal 
Law,  Dec.  Dig.  <S=5>1036(7).] 

Appeal  from  Circuit  Court,  Miller  Coun- 
ty;  Geo.  R.  Haynle,  Judge. 

Walter  (Holland  was  convicted  of  the 
crimes  of  burglary  and  larceny,  and  be  ap- 
peals.  Affirmed. 

Thaddeus  B.  Vance,  of  Texarkana,  for  ap- 
pellant. Wallace  Davis,  Atty.  Gen.,  and 
Hamilton  Moses,  Asst.  Atty.  Gen.,  for  the 
State. 

McCULLOCH,  C.  J.  Appellant,  Walter 
Holland,  was  convicted  of  the  crimes  of  bur- 
glary and  of  larceny,  alleged  to  have  been 


committed  by  breaking  Into  Uie  smokehouse 
of  E.  L.  Butler,  in  Miller  aounty.  Ark.,  with 
intent  to  commit  the  crime  of  grand  larceny, 
and  by  stealing  from  said  house  60  pounds  of 
meat  and  00  pounds  of  lard. 

[1,  2]  The  testimony  of  Butler  and  his  wife 
shows  that  the  smokehouse  in  question  was 
burglarized  and  that  the  quantity  of  meat 
and  lard  mentioned  in  the  indictment  was 
stolen  and  taken  therefrom.  The  lard  was 
in  a  three-gallon  stone  jar  and  in  tbree 
buckets,  and  the  stone  jar  taken  from  the 
ftouse  was  shortly  afterwards  found  In  tbe 
house  of  one  Leila  Wiley.  Tbe  Jar  was 
greasy,  as  if  it  had  been  filled  with  lard,  and 
was  identified  by  Butler  and  his  wife  as  be- 
ing the  particular  jar  that  was  stolen  from 
their  smokehouse.  Tbe  proof  also  shows  that 
appellant  carried  the  jar  to  the  house  of 
LelU  Wiley  and  gave  it  to  her.  She  testified 
that  appellant  brought  the  jar  to  her  bouse, 
and  claimed  that  be  had  found  It,  but  tbat 
it  bad  no  lard  in  it  at  the  time. 

Appellant,  according  to  the  testtmony  of 
tbe  ofQcer  who  was  making  tbe  investigatton, 
denied  at  first  that  he  bad  bad  anyttalns  to 
do  with  the  jar,  but  afterwards  admitted 
that  he  bad  found  It  in  a  brush  pile  and  bad 
given  It  to  Ldia  t/iley.  Tbe  state  also  In- 
troduced in  evidence  the  testimony  of  <»e 
Jim  Allen  given  at  tbe  examining  trial  of 
appellant  before  tbe  justioe  of  tbe  peace. 
and  .\Uen's  testimony  was  to  tbe  effect  that 
appellant  told  him  that  he  (appellant)  bad 
stolen  two  sides  of  bacon  and  a  jar  and  three 
buckets  of  lard,  and  had  given  to  Leila  Wiley 
some  of  the  bacon  and  the  jar  of  lard.  Tbe 
statement  was  admitted  in  evidence  after 
testimony  had  been  adduced  tending  to  show 
that  tbe  witness  Jim  Allrai  was  oat  of  tbe 
jurisdiction  of  the  court. 

[S]  Tbe  evidence  was  suflSdent  to  warrant 
the  conviction  of  both  ofFenses ;  but  tbe  prin- 
cipal ground  urged  for  reversal  is  that  tbe 
foundation  for  tbe  introduction  of  the  tes- 
timony of  Jim  Allen  was  not  properly  laid, 
in  that  it  was  not  shown  that  tbe  witness 
was  outside  of  the  Jurisdiction  of  the  court. 
The  sheriff  and  his  deputy,  who  had  diarge 
of  the  investigation  of  this  case,  testified  that 
they  had  made  inquiry  for  Jim  Allen  and 
could  not  find  him,  but  received  Information 
that  he  was  in  Kansas  City.  The  testimony 
was,  we  think,  sufficient  to  establish  the  ab- 
sence of  the  witness  from  the  jurisdiction 
of  the  court,  and  It  was  competent  under 
those  circumstances  to  introduce  tbe  testi- 
mony adduced  at  the  examining  trial. 

[4]  It  Is  urged  here,  also,  that  the  court 
erred  In  allowing  the  state  to  read  the  state- 
ment of  the  witness  from  tbe  record  kept  by 
tbe  examining  magistrate,  without  further 
Identification  or  further  proof  showing  that 
it  was  in  fact  the  testimony  of  the  witness. 
No  such  objection  was  made  below,  however, 
and  It  is  too  late  to  raise  it  here  for  tt« 
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first  time.  The  objectl/on  made  below  to-tbe 
lati-oductioa  of  the  testimony  wdp  based  on 
the  ground  that  the  witness  was  not  shown 
to  be  outside  of  the  Jurisdiction  of  the  court, 
and  that  la  the  only  objection  that  we  can 
oc^isideT  here. . 
Judgipent  affirmed. 


RBYNOIiDS  V.  SNYDER.     (No.  76.) 
(Supreme  Court  of  Arkansas.    Dec.  20,  lOlS.) 
Dissenting  opinion. 
For  majority  (pinion,  see  180  S.  W.  752. 

SMITH,  J.  It  appears  from  the  statement 
of  facts  In  the  majority  opinion  that  appel- 
lee, Snyder,  bought  the  land  from  Maxey, 
who  bought  from  Arissa  Miller,  who  bougiit 
from  Bernard,  who  bought  from  OllTer  O. 
Miller,  who  Is  said  to  have  paid  the  taxes 
for  the  year  1906.  Oliver  Miller  purchased 
from  Nathan  Miller  In  January,  1905.  No 
one  testified  that  Oliver  Miller  had  lost  the 
tax  receipt  for  the  year  1906,  or  that  he 
ever  had  one.  Appellee  did  testify  that  when 
be  purchased  the  land  from  Maxey  he  called 
on  him  for  his  abstract  and  all  his  papers, 
and  that  when  this  suit  was  brought  Ms  at- 
torney told  him  It  would  be  necessary  for 
him  to  get  up  his  old  deeds  and  tax  receipts, 
and  that  he  tried  to  locate  Maxey  for  this 
purpose;  that  at  the  time  of  his  purchase 
Maxey  was  a  resident  of  the  state  of  Kansas, 
and  the  people  who  had  owned  the  land  for 
10  or  16  years  immediately  before  that  time 
were  also  residents  of  Kansas.  tJiK)!}  this 
subject  appellee  further  testified: 

"My  recollection  is  that  Mr.  Maxey  had  all  the 
deeds  and  tax  receipts  that  had  been  made  to 
and  isBued  upon  this  land  for  10  or  11  years,  be- 
fore I  bought  from  him,  and  they  were  the  depds 
and  title  papers  he  was  looking  for  and  had 
lost.  I  know  Mr.  Maxey  made  a  careful  and 
rliligent  search  for  tbia  parpose,  for  I  was  with 
him  part  of  the  time.  He  looked  through  bis 
trunk  and  everything  else  in  his  room  where 
valuable  papers  were  most  likely  to  be  kept.  I 
did  not  have  in  my  possession  any  of  the  tax 
receipts  showing  who  paid  the  taxes  on  the  lands 
hereinbefore  described  for  the  years  1895  to 
1911.  Mr.  Maxey  lost  the  tax  recdpts  to  these 
lands." 

But  this  evidence  does  not  show  the  exist- 
ence of  a  tax  receipt'  for  the  year  1906,  nor 
Its  toss.  The  only  other  proof  of  payment 
of  taxes  by  persons  In  appellee's  chain  of 
title  are  the  dnmrnstances  set  out  In  the 
majority  opinion.  These  are  that  the  lands 
were  assessed  on  the  tax  books  In  the  name 
of  Oliver  MUler  for  the  year  1906,  and  that 
in  the  colnmn  of  the  tax  books  marked 
"When  Paid"  were  the  figures  "*/ioth,"  and 
that  Oliver  Miller  did  in  faict  pay  ttie  taxes 
for  the  preceding  and  the  subsequent  year. 
AttentUm  la  called  to  the  ftict  that  In  the 
colnmn  of  the  tax  tmto  marked  "Page  of 
Record  of  Receipts"  appear  the  figures 
"235,"  but  that  no  receipt  for  the  taxes  on 
this  land  appeaaw  on  that  page,  or  any  other, 
tor  that  year. 


'£ba  majority  do  not  ba/ae  their  holding  up- 
on the  finding  that  the  evidence  shows  that 
Miller  had  lost  the  receipt  for  the  taxes  for 
the  year  1906.  On  the  contrary,  the  opinion 
is  put  upon  the  ground  that  the  other  cir- 
cumstances mentioned  are  saffideht  to  sup- 
port the  finding  that  the  taxes  were  paid  by 
Miller.  From  this  view  I  dhjsent  It  i»  true 
the  lands  were  assessed  for  taxes  in  the 
name  "of  Oliver  MUler,  but  no  statute  pro- 
vides, and  no  case  has  ever  held,  that  that 
fact  is  proof  of  ownership,  and  the  land  was 
so  entered  on  the  book  before  the  taxes  were 
paid.  Payment  of  the  taxes  in  question 
might  haTO  been  shown  by  the  production  of 
the  receipt,  which  would,  of  course,  be  the 
best  evidence.  If  the  taxes  bad  ever  been 
paid  and  the  receipt  issued,  but  had  been 
lost,  this  fact  might  have  been  shown,  or, 
failing  to  prove  the  payment  of  taxes  In  ei- 
ther of  these  ways,  the  tax  book,  together 
with  the  tax  receipt  record,  fould  have  been 
used  for  this  purpose.  It  te  highly  probable 
that  these  taxes  were  not  paid  by  any  "one  for 
the  year  1906.  This  Is  indicated  by  the  fact 
that  there  was  written  opposite  this  tract 
In  the  colnmn  intended  to  show  the  page  of 
the  receipt  record  where  the  receipt  was  re- 
Corded  the  figures  "235,"  but  no  such  re- 
ceipt was  recorded  on  that  page  nor  else- 
where in  'tlie  book,  and  the  wrong  land  may 
have  been  marked  paid  "^/joth."  The  col- 
lector may  have  Inadvertently  written  the 
figures  herein  set  out  cjE^osite  the  tract  of 
land  in  question  when  they  should  have  been 
written  opposite  the  tract  on  which  the  taxes 
were  in  fact  paid.  Of  course,  this  Is  mere 
surmise,  but  if  these  figures  do  show  that 
the  taxes  were  paid,  they  do  not  show  that 
Miller  paid  them.  The  presumption  Is  that 
they  were  not  paid  by  him,  but  were  paid 
by  the  true  owner,  as  Miller  at  that  time 
had  only  color  of  title. 

But  it  Is  said  that  upon  payment  of  the 
taxes  for  this  year  and  the  subsequent  years 
this  color  of  title  ripened  into  title  under 
Section  6057  of  Klrby's  Digest.  But  the  fal- 
lacy of  this  argument  is  that  this  color  of' 
title  could  not  ripen  into  title  under  section 
5067  of  Klrby's  Digest  until  there  had  been 
seven  consecutive  payments  of  taxes.  And  it 
required  payment  for  the  year  1906  to  make 
the  necessary  continuity  of  payments.  I  sub- 
mit that  it  cannot  be  presumed  that  Miller 
paid  the  taxes  for  the  year  In  question  be- 
canse  of  the  fact  that  with  this  payment 
and  the  subsequent  payments  the  title  was 
acquired  under  the  provisions  of  section 
6057  of  the  Digest  Such  holding  builds  a 
presumption  upon  a  presumption.  It  re* 
quires  us  to  presume  that  one  'Who  had  only 
color  of  title  at  the  time  taxes  were  paid 
paid  them,  when  the  presumption  of  the  law 
is  that  the  payment  was  made  by  the  true 
o'wner. 

.1 -submit  that,  altitoogh  the  majority  admit 
the  existence  of  this  presumption,  they  hare 
failed  to  follow  it  in  its  application  to  the 
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facta  of  this  caBe,  and  hare  Indulged  a  pre- 
sumption to  the  contrary,  and  I  therefore 
dissent. 


ST.  LOUIS,  I.  M.  &  s.  nr.  CO.  t.  vauohan. 

(No.  202.) 
(Soprone  Conit  of  Arkanna.    I^b.  28,  1919.) 

1.  TuAL  «=>263(8)— IifSTBUcnoHB. 

In  an  action  against  a  railroad  for  causinc 
the  arrest  of  a  passenger,  an  instruction  that  no 
one  can  deprive  another  of  his  personal  liberty 
without  legal  cause,  and  if  defendant's  agents 
or  employes  arrested  the  plaindif  while  he  was 
a  passenger  on  its  train,  unlesa  the  plaintiH 
was  committing  some  act  that  would  authorize 
his  arrest,  the  defendant  would  be  liable  regard- 
less of  the  time  plaintiff  was  detained,  was  er- 
roneous as  holding  the  railroad  liable  without 
regard  to  the  question  of  good  faitli. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  616;    Dec.  Dig.  <S=»253(3).] 

2.  Tbial  €=>2B6(2)— Instbuoiions— Cure  bx 

OTHKB  iNSTRUCnON— CJonkuct. 

In  an  action  for  arrest  of  a  passenger,  er- 
ror in  an  instruction  that  if  the  railroad's  em- 
ployes caused  the  passenger  to  be  arrested,  un- 
less he  was  committing  some  act  authorizing 
his  arrest,  defendant  would  be  liable,  was  not 
cored  by  an  instruction  that,  in  removing  from 
tlieir  trains  persons  believed  to  be  under  the  in- 
fluence of  liquor,  the  railroad's  servants  are  only 
required  to  use  ordinary  care  in  determining 
whether  they  are  under  the  influence  of  liquor ; 
the  instructions  being  conflicting. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  708;    Dec.  Dig.  «=>296(2).] 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty ;   Guy  Fulk,  Judge. 

Action  by  Loula  Vaughan  against  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Beversed  and  rananded 
for  new  trial. 

B,  B.  Eansworthy  and  W.  G.  Rlddlck,  both 
of  Little  Bock,  for  appellant  Bobt  L.  Bog- 
ers,  of  Little  Bock,  for  appellee. 

Mcculloch,  a  J.  This  is  an  acUon  In- 
stituted by  the  plaintiff,  Louis  Vaughan, 
against  the  St  Louis,  Iron  Mountain  & 
Southern  Ballway  Company  to  recover  dam- 
ages alleged  to  have  been  sustained  by  reason 
of  the  misconduct  of  servants  of  the  defend- 
ant In  wrongfully  causing  the  plaintiff  to  be 
arrested  by  a  policeman  and  ejected  from  the 
train  at  Little  Bock.  The  plaintiff  had  been 
working  at  Argeuta  and  boarded  one  of  de- 
fendant's passenger  trains  at  the  Union  Sta- 
tion In  Little  Bock,  about  11:30  o'clock  one 
night  with  the  Intention  of  going  to  Jackson- 
ville, a  station  north  of  Little  Bock.  He  pur- 
chased a  ticket  from  Little  Bock  to  Jackson- 
ville, and,  In  company  with  another  man  with 
whom  he  had  been  associated  for  several 
hours,  boarded  the  train,  which  was  delayed 
about  an  hour  and  a  half  in  leaving  the  sta- 
tion on  account  of  waiting  for  a  theatrical 
troop  to  take  passage.  Plaintiff  took  a  seat 
in  one  of  the  coaches,  and,  being  tired  and 
sleepy  oa  account  of  having  woiiced  during 


the  two  nights  previous,  be  weat  to  deep  In 
the  seat  His  companion,  who  sat  a  short 
distance  away,  was  to  some  ectent  intoxicat- 
ed and  vomited  on  the  heating  vipea.  When 
the  auditor  came  through  the  coach  to  take 
up  the  tickets,  before  the  train  was  ready  to 
start  he  found  the  plaintUF  asle^  in  his 
seat  with  his  head  hanging  out  of  the  window^ 
and  also  noticed  the  fact  that  Peeler,  the  oth- 
er man,  had  been  vmnlting.  He  aroused  the 
plaintiff  and  took  up  his  ticket  and  punched 
It  He  reported  this  circumstance  to  the  oth- 
er trainmen,  and  a  policeman  was  called  to 
arrest  the  plaintiff  and  take  him  from  the 
train.  The  policeman  who  patrolled  the  Un- 
ion Station  was  called  and  went  into  the 
coach,  arrested  the  plaintiff,  and  took  him  off 
of  the  train.  About  the  time,  or  Just  before 
the  i)ollceman  came.  Peeler  left  the  coach 
and  was  not  arrested.  Plaintiff  was  asleep 
In  his  seat  when  the  policeman  came  up,  and 
he  testified  that  he  was  roughly  bandied  by 
the  policeman,  and  that  some  of  tbe  trainmen 
spoke  roughly  to  him  at  the  time,  thus  giv- 
ing encouragement  to  the  pollc«nan.  'When 
plaintiff  was  aroused  and  was  about  to  be 
taken  from  the  train,  he  demanded  his  ticket 
from  the  auditor,  who  gave  It  up  to  him; 
but  as  it  had  been  punched,  the  ticket  agent 
in  the  office  refused  to  cash  it  when  plaintiff 
was  carried  to  the  ticket  window  by  tbe  po- 
liceman for  that  purpose.  The  policeman  tes- 
tified that  plaintiff  had  tbe  appearance  at 
first  of  being  intoxicated,  but  after  he  carried 
him  out  to  the  ticket  window  and  into  a  bet- 
ter light  he  discovered  that  plamtiff  was  not 
in  fact  Intoxicated,  and  he  carried  him  back 
to  tbe  platform  and  told  tbe  conductor  that 
tbe  plaintiff -was  not  drunk  and  that  they  had 
better  take  him  and  carry  him  to  his  destina- 
tion. Plaintiff  was  then  allowed  to  board 
the  train,  and  without  further  Interference  to 
travel  to  his  destination.  The  plaintiff  tes- 
tified that  he  was  not  in  any  degree  Intoxi- 
cated, but  that  he  had  drunk  two  glasses  of 
"thin  beer"  during  the  evoiiing.  Testimony 
was  introduced  by  the  defendant  tending  to 
show  that  the  plaintiff  had  taken  more  Intoxi- 
cants that  he  stated  he  had  in  his  testimony, 
and  that  he  had  told  a  companion  that  eve- 
ning that  he  bad  been  on  a  "boose"  all  day, 
meaning  that  he  had  been  drunk.  That  tes- 
timony tended  to  show  that  the  plaintiff  while 
on  the  train  at  the  time  be  was  arrested  had 
tbe  appearance  of  being  Intoxicated,  and  there 
was  enough  to  Justify  tbe  Jury  In  finding  that 
the  trainmen  acted  In  good  faith  In  causing 
plaintiff's  arrest  Tbe  Jury  returned  a  vei^ 
diet  In  plaintiff's  favor,  and  an  appeal  has 
been  prosecuted  to  this  court  by  the  defend- 
ant 

[1]  Tbe  principal  ground  urged  fw  a  re- 
versal is  that  tbe  eoart  erred  in  giving  the 
following  instruction: 

"6.  No  one  has  the  right  to  deprive  another  of 
his  personal  liberty  without  Jost  or  legal  caose. 
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and  it  the  defendant's  agents  or  employ«»  ar- 
rested, or  caused  to  be  arrested,  ths  plaintUf, 
and  detained  him,  while  he  was  a  passen^r  on 
its  train,  unless  the  plaintiff  was  committing, 
or  had  committed,  some  act  that  nnder  the  law 
would  authorise  bis  arrest,  the  defendant  would 
be  liable  for  said  false  arrest  and  imprisoD- 
ment,  regardless  of  the  time  said  plaintiff  was 
detained  by  said  arrest  and  imprisonment" 

It  la  plain  that  tbls  instruction  is  In  con- 
flict with  the  law  applicable  to  tbe  case  as 
heretofore  announced  by  this  court.  In  St. 
Louis,  I.  M.  &  S.  B7.  Co.  T.  Hudson,  95  Ark. 
506,  130  S.  W.  534,  we  held  that  under  tlie 
statute  which  autihorizee  conductoro  to  act 
In  tbe  capacity  of  peace  officers  on  tbelr 
train,  and  to  arrest  all  persons  found  on  tlie 
train  to  be  in  an  intoxicated  condition,  where 
a  person  is  arrested  by  a  conductor  on  a  rail- 
way train  it  may  be  shown  that  tbe  conductor 
acted  In  good  faith  and  honestly  believed, 
"after  the  exercise  of  ordinary  care  under 
the  drciuustances  of  tbe  arrest,  that  tbe  per- 
son arrested  was  drunk."  It  was  said  fur- 
ther in  the  opinion  tbat: 

"The  oompany  would  not  be  liable  for  the  ar- 
rest, where  the  person  arrested  was  sober,  if 
the  conductor,  exercising  ordinary  care,  honestly 
believed,  under  all  the  facts  and  circumstances, 
that  tbe  party  arrested  was  drunk,  and  made 
the  arrest  and  the  ejection  without  any  unneces- 
sary force." 

The  same  rule  was  announced  in. the  later 
case  of  KaUway  t.  Waters,  105  Ark.  619,  1S2 
S.  W.  137.  In  both  of  those  cases  tbe  arrest 
was  made  by  a  conductor  under  tbe  statute 
which  constituted  Iilm  an  officer  for  tbat 
purpose,  but  tbere  is  no  reasiMi  for  holding 
tlie  law  to  be  otherwise  in  a  case  where  tbe 
conductor  or  other  trainman  calls  a  police- 
man to  make  the  arrest.  After  all,  it  Is  a 
question  of  good  faltb  and  treed<Hn  from  neg- 
ligenoe  which  tests  tbe  question  of  tbe  com- 
pany's liability.  Instruction  No.  6  is  wrong 
because  it  omits  tbat  question  from  tbe  con- 
sideration and  tells  the  Jury  in  unmistakable 
language  tbat  the  arrest  was  unlawful,  "un- 
less tbe  plaintiff  was  committing,  or  bad  com- 
mitted, some  act  tbat  under  tbe  law  would 
authorize  his  arrest,"  and  that  tbe  company 
would  be  liable  for  such  arrest.  A  specific 
objection  was  made  to  tbe  Instruction  on  this 
ground,  and  tlie  court  should  have  amended 
tbe  instruction  so  as  to  cure  the  defect 

[2]  The  court  gave  a  correct  instruction  <» 
the  subject,  at  tbe  instance  of  tbe  defend- 
ant, which  reads  as  follows: 

"You  kn  instructed  that,  in  remoTiag  from 
their  trains  persons  believed  by  them  to  be  nn- 
der the  influence  of  liquor,  the  defendant's  serv- 
ants are  only  required  to  use  ordinary  <xk  in 
determining  whether  or  not  persons  so  removed 
are  under  the  Influenoe  of  intoxicating  liquor, 
and  if,  in  the  exercise  of  such  care,  defendant's 
servants  reasonably  believe  that  the  person  re- 
moved is  Intoxicated,  or  under  the  influence  of 
intoxicating  liquors,  and  use  no  more  force  than 
is  reasonably  necessary  under  the  circumstances 
in  removing  such  person  from  the  train,  then 
the  defendant  cannot  be  held  Liable  to  such  per- 
son for  his  removal,  even  though  he  was  sober." 


It  is  insisted  that  tbe  two  tostmctions  can 
be  read  together  in  harmony,  and  tliat  tbe 
one  cures  the  apparent  defect  or  omtsslcm  of 
the  other.  Inatructl<m  No.  5  is  Inhmreotly 
wrong,  we  tlilnk,  and  it  Is  not  cured  by  the 
other  instruction.  Tbe  two  instructioas  are 
simply  comSicting  and  were  calculated  to  mis- 
lead the  Jury  as  to  the  law  aiqpllcable  to  tbe 
case.  That  being  true,  we  are  unable  to  say 
which  one  of  the  instructions  tbe  jury  fol- 
lowed, in  arriving  at  tbelr  verdict 

Tbe  judgment  must  therefore  be  reversed, 
and  the  cause  is  remanded  for  a  new  trial. 


MEMPHIS,  D.  &  G.  a  00.  v.  TEUSSBLL, 
(No.  233.) 

(Supreme  Oonrt  of  Arkansas.    March  A,  1918.) 

1.  CABKniBS  «=>284(1)— Cabbiaoe  of  Passcr- 
oxaa— Pbooeotion  or  PASSKiroBB— Dtitt  or 
Cabbzbb. 

Under  Acts  1909,  p.  99,  constituting  all 
conductors  peace  officers  on  their  respective 
trains  to  arrest  any  person  found  drunk,  and 
charging  them  with  the  duty  of  delivering  such 
drunken  person  to  the  nearest  peace  officer  with 
the  names  of  two  witnesses  who  are  not  railroad 
employes,  it  is  the  duty  of  a  carrier  to  arrest 
any  person  found  in  an  intoajoated  condition 
on  its  trains,  to  use  reasonable  care  to  prevent 
intoxicated  persons  from  boarding  its  trains, 
and  if  its  servant  knew,  or  by  reasonable  care 
should  have  known,  that  a  person  was  drunk 
and  liable  to  insult  or  annoy  passengers,  not 
to  permit  him  to  board  the  train,  and,  if  they 
became  aware  of  bis  condition  after  he  became 
a  passenger,  to  exercise  reasonable  care  to  pre- 
vent Urn  from  annoying  other  passengers. 

[Ed.  Note.— For  other  cases,  see  Carriecs, 
Cent  Dig.  {{  1125,  1127 ;   DecrtHg.  «=»284(1).] 

2.  Cabbixbs  «=s>318(l)— Oabbiasb  of  Pasbkn- 
6KB»— Actions  fob  Injubibs — Evidence. 

In  an  action  for  injuries  to  a  passenger 
from  an  assault  and  insults  by  a  fellow  passen- 
ger, evidence  held  to  warrant  the  jury  in  find- 
ing that  the  carrier's  servants  knew,  or  should 
have  known,  tbat  the  fellow  passenger  was 
drunk,  and  that  if  he  was  not  arrested  and  put 
off  the  train  he  would  require  special  observa- 
tion. 

[Ed.  Note.— SV>r  other  cases,  see  Carriers, 
Cent  Dig.  {{  1307,  1308;  Dec.  Dig.  <S=» 
318(1).] 

3.  Gabbibbs  «=»S21(22)  —  Damaobs  —  Absbsb- 
meni^-Instbuctions. 

Where  a  fellow  passenger  seized  plaintitTg 
arm,  and  after  being  removed  returned  to  re- 
new his  insults,  an  instruction,  that  if  the  jury 
find  for  plaintiff  they  should  assess  her  dam- 
ages in  such  sum  as  would  fairlj^  and  reason- 
ably compensate  her  for  any  injury  she  may 
have  sustained  from  the  assaults  and  insults, 
if  any,  she  received  from  the  fellow  passenger, 
was  proper. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  1343;    Dec.  Dig.  «=»321(22).] 

4.  Cabbiebs  $=3319(3>— Excessivx  Damages 
— Injtjeies  to  Passengebs. 

An  allowance  of  $250  damages  to  a  fe- 
male passenger  whose  arm  was  seized  by  a 
drunken  fellow  passenger,  who  returned,  after 
be  had  been  removed,  to  renew  his  insults,  was 
not  excessive. 

[Ed.  Note.— B\)r  other  cases,  see  Carriers, 
Cent  Dig.  K  1844,  1846 ;   Dec.  Dig.  «=>3I9(3)J 
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Api)eal  from  Circuit  Court,  Garland  Coun- 
ty ;  Jeff.  T.  Cowling,  Judge. 

Action  by  Mrs.  Nettle  Truaaell  against  the 
Memphis,  Dallas  &  Golf  Ballroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

J.  W.  Bishop  and  J.  G.  Sain,  both  of  Nash- 
Tille,  for  appellant  M.  S.  Cobb,  of  Hot 
Springs,  for  appellee. 

SMITH,  J.  This  Is  an  action  for  damages 
for  alleged  "annoyance,  fright,  humiliation, 
nnd  nervous  shock  suffered  at  the  hands  of 
one  Barney  Hall,  a  fellow  passenger,"  of  ap- 
pellee aboard  one  of  appellant's  trains. 

Api)eUee  was  a  passenger  en  route  from 
Hot  Springs  to  Pearcy  and,  according  to  the 
evidence  offered  in  her  behalf,  was  Insulted 
and  annoyed  by  a  fellow  passenger.  One 
Barney  Hall  was  permitted  to  board  the 
train  at  Hot  Springs  In  a  drtmken  condition, 
after  so  deporting  himself  at  the  station  as 
to  make  it  api>arent  that  he  was  drunk. 
Appellee  was  a  sdbool  teacher  and  was  re- 
turning to  her  home  unattended,  and  a  short 
distance  out  of  Hot  Springs  the  said  Hall 
came  Into  the  coach  where  she  was  riding 
and  sat  down  on  the  arm  of  the  seat  Just 
across  the  aisle  from  where  she  was  sitting. 
He  placed  his  feet  upon  the  arm  of  the  seat 
occupied  by  appellee,  and,  being  unable  by 
this  means  to  attract  her  attention,  he  leaned 
across  the  aisle,  placed  his  hands  upon  the 
arm  of  the  seat  occupied  by  appellee,  and 
struck  the  arm  of  the  seat  several  times  in  a 
further  attempt  to  attract  her  attention. 
Failing  in  this,  except  to  cause  appellee  to 
change  her  position  In  the  seat,  he  arose  and, 
leaning  across  the  seat,  grabl>ed  appellee  by 
the  arm  in  a  rude  and  Insulting  manner. 
The  pro«rf  farther  is  that  Hall  came  stagger- 
ing into  the  coach  in  which  appellee  was  rid- 
ing; that  his  shirt  tail  was  out;  that  he 
was  in  his  shirt  sleeves,  and  bad  in  the  bosom 
of  his  shirt  a  quart  bottle  of  whisky.  Hall 
was  unacquainted  with  appellee,  and,  when 
be  touched  her  on  the  arm,  she  proceeded  to 
strike  him  over  the  head  with  her  umbrella 
and  broke  it  with  the  third  blow,  after  which 
appellee  left  the  car.  The  conductor  came 
into  the  car.  and  asked  appellee  If  any  one 
had  annoyed  her,  and  was  told  of  the  Inci- 
dent which  had  Just  occurred,  whereupon  the 
conductor  advised  her  to  get  off  the  train  at 
Hemp  Wallace,  one  of  the  stations  on  appel- 
lant's road,  and  have  Hall  arrested.  When 
the  conductor  left  the  car.  Hall  came  to  the 
front  door  of  the  car  and  winked  and  blinked 
and  laughed  and  patted  on  the  door  and  kiss- 
ed the  door  facing  and  blew  kisses  at  appel- 
lee. Hall  came  back  into  the  coach  a  second 
timet  when  the  brakeman  came  In  and  took 
him  oat;  but  he  came  in  again  and  stood 
down  in  the  front  of  the  coach,  when  the 
coQdactor  came  in  again  and  took  him  out. 
Appellee,  testified  that  Hall  came  to  the  door 
twice  and  went  through  his  wiilklng  maneu- 


vers. Other  witnesses  testifled  that  Hail 
was  visibly  drunk,  and  that  thia  fact  ««s 
apparent  before  he  got  on  the  train.  Wb« 
Hall's  station  was  reached,  he  was  assisted 
off  the  train  and,  when  released,  f^  to  the 
ground. 

Hall  testified  as  a  witness  in  appeilaiit'i 
behalf,  and  admitted  that  he  had  been  drink- 
ing, but  denied  that  he  was  drunk.  Be  re- 
membered that  appellee  bad  struck  him  vitji 
her  umbrella,  but  did  not  know  -why  she  had 
done  so,  as  be  did  not  remember  baving  done 
anything  to  provoke  the  assault  on  him. 

In  behalf  of  appellant,  the  cMidnctor  t» 
tlfled  that  he  saw  Hall  and  took  up  his  ticket 
but  did  not  observe  that  he  was  drunk,  and 
that  when  he  heard  of  the  trouble  whidj  tad 
occurred  on  the  train  he  went  Into  appdlee's 
coach,  but  did  not  see  any  one  who  ajqwar- 
ed  to  be  drunk.  When  be  asked  appellee  if  she 
had  had  any  trouble,  and,  xtpoa  receiring  an 
affirmative  reply,  he  asked  her  what  sht 
wanted  done  about  It,  and  she  replied:  "He 
will  be  all  right,  I  think;  I  Jammed  Us 
head."  And  the  conductor  further  testlfieu 
that  he  thereupon  put  a  man  in  charge  of 
Hall  to  see  that  he  did  not  cause  any  further 
trouble.  The  conductor  and  other  employ^ 
in,  charge  of  the  train  denied  knowing  tbat 
Hall  was  drunk  before  he  entered  the  train. 

There  was  a  verdict  and  Judgment  in  ai>- 
pellee's  favor  for  9200,  from  which  this  ap- 
peal has  been  duly  prosecuted. 

[1]  Instructions  giv«i  at  the  request  of  ap- 
pellee told  the  Jury  that  It  was  appellant's 
duty  to  arrest  any  person  found  in  an  in- 
toxicated condition  <mi  the  train,  and  also  to 
use  reasonable  care  to  prevent  intoxicated 
peraoDB  from  boarding  its  trains,  and,  far- 
ther, that,  if  appellant's  servants  in  cfaaire 
of  the  train  knew,  or  in  the  exercise  of  rea- 
sonable care  should  have  known,  that  Ball 
was  drunk,  and  liable  to  insult  or  annoy  oth- 
er passengers  on  the  train,  he  should  not 
have  been  permitted  to  board  the  train ;  and 
that,  if  they  became  aware  of  bis  condition 
after  he  had  become  a  passenger,  it  was  their 
duty  to  exercise  reasonable  care  to  prevent 
him  from  annoying  appeUee  and  other  pas- 
sengers. This  idea  was  embraced  and  en- 
larged upon  in  several  instructions  given  at 
appellee's  request,  to  all  <tf  which  exceptions 
were  duly  saved. 

It  is  urged  that  there  was  no  saffldeot 
proof  of  the  fact  that  Hall  was  in  the  condi- 
tion defined  prior  to  the  time  of  the  alleged 
assault,  and  that  the  instructions  go  too  far 
in  requiring  the  conductor  to  act  before  tliete 
are  outward  signs  manifesting  tlie  Intoxiea- 
tlon,  and  that  the  Instructions  Imposed  an 
unreasonable  burden  on  the  servants  of  tlie 
carrier  engaged  in  the  op»«tion  of  its  tniie. 

Act  No.  44  of  the  Acts  of  1900,  p.  99.  con- 
stitutes all  conductors  on  trains  running  ia 
this  state  peace  ofiBcers  on  their  respectin 
trains  for  -the  'purpoee  of  arresting  any  per 
son  found  to  be  drunk,  and  cbaigea  thai 


Digitized  by 


Google 


TeniL) 


aSAHAM  ▼.  BTATB 


988 


witb  the  dvt7  of  delivering;  snCh  :dniDk«B 
person  to  the  nearest  peace  ofBcer  with  the 
names  of  two  witnesses  who  are  not  railroad 
employ^  In  the  recent  case  of  St.  L.,  I 
M.  &  S.  B.  Co.  T.  Vanghan,  183  S.  W.  980, 
the  cases  on  this  enbi^dt  are  reviewed,  and  It 
was  there  stated  that  the  conductor  might 
arrest,  and  should  arrest,  a  drunken  passen- 
ger, when.  In  the  exercise  of  ordinary  care, 
he  honestly  helleved,  under  all  the  facts  and 
drcomstances,  that  the  passenger  was  drunk. 
It  Is  conceded  that  this  act  gave  the  conduc- 
tor authority  to  arrest  Hall,  and  Oiat  he 
should  have  done  so  If  be  had  known  of  his 
drunken  condition;  but  It  is  Insisted  that, 
under  the  proof,  the  conductor  was  under  no 
duty  to  make  the  arrest,  and  that  the  Instruc- 
tions referred  to  were  erroneous  In  Imposing 
upon  him  a  higher  duty  than  the  law  exacts, 
llie  duty  of  the  carrier  to  protect  Its  passen- 
gers from  annoyance  and  injury  Is  discussed 
In  an  almost  Infinite  number  of  cases  and, 
among  these,  is  our  own  case  of  Mayfield  v. 
St  L.,  I.  M.  &  S.  K.  Co.,  9T  Ark.  24,  133  S. 
W.  168,  also  reported  In  82  L.  E.  A.  (N.  S.) 
529.    A  late  case  on  the  subject  is  that  of 

C,  R.  I.  &  Pac.  By.  Co.  v.  Brown,  111  Ark. 
288,  163  S.  W.  525.  A  number  of  the  leading 
cases  on  the  subject  are  collected  In  the  case 
notes  to  sections  606-608  of  4  R.  C.  I>. 

[2]  We  do  not  think  the  Instructions  com- 
plained of  imposed  a  higher  duty  or  degree 
of  care  than  the  law  requires,  and  we  tlilnk 
the  Jury  was  warranted,  under  the  evidence, 
in  finding  that  appellant  failed  in  the  per- 
f  oraoance  of  Its  duty  to  appellee,  and  that  if 
appellant's  servants  In  charge  of  the  train 
did  not  know,  they  should  have  known,  that 
Hall  was  drunk,  and  that.  If  he  was  not 
arrested  and  put  off  the  train  as  provided  by 
the  act  above  cited,  he  would  require  special 
obeervntlon  if  he  was  allowed  to  remain  on 
the  train. 

[3,4]  Over  the  objection  and  exception  of 
appellant,  the  court  Instructed  the  Jury  as 
follows: 
"If  you  find  for  the  plaintiff,  you  will  assess 

'her  damages  at  such  sum  as  would  fairly  and 
reasonably  cotnpeDsate  her  for  any  injury  she 
may  have  sustained  by  reason  of  the  assaults 
and  insults,  if  any,  she  received  from  the  fellow 
passenger  on  the  train." 

It  Is  Insisted  that  as  a  result  of  giving 
this  Instruction  the  Jury  awarded  excessive 
damages,  Inasmuch  as  there  U  no  proof  of 
physical  injury.  But  we  think  the  Instruc- 
tion was  not  an  improper  one,  and  we  are 
unable  to  say  that  the  damages  are  excessive. 
Appellee  was  assaulted  and  flagrantly  insult- 
eel,  and  there  was  an  exasperating  renewal 
of  the  Incident,  from  which  she  necessarily 
suffered  humiliation  and  mental  anguish. 
This  suffering  resulted  from  a  breach  of  the 
carrier's  duty  to  carry  her  safely  and  to 
afford    the   protection   which   was   due   her. 

Finding  no  prejudicial  error,  the  Judgment 
Is  aflSrmed. 


GRAHAM  ▼.  STATE. 
(Supreme  Court  of  Tennessee.    March  14, 1916.) 

1.  Sunday  «=>29(2)—Statut»— Penalty— Ex- 
clusion OF  Cbiuinai,. 

Shannon's  Code,  i  3029,  declaring  a  for- 
feiture by  any  person  exercising  any  common 
avocation  on  Sunday,  suable  by  any  one  who 
will  sue  therefor,  and  giving  one  half  of  the 
forfeit  to  the  person  suing  and  the  other 'half 
to  the  county,  is  a  mere  penalty  statute,  not 
intended  to  interfere  with  the  state's  right  by 
criminal  proceedings  to  prosecute  Indictments 
based  on  the  common  law. 

[Ed.  Note.— For  other  cases,  see  Sunday,  Cent. 
Dig.  i  69 ;   Dec  Dig.  «=>29(2).]  ^ 

2.  Sunday  «s»4— Nonobsbkvanok  — Indict- 

JBNT. 

The  unnecessary  performance  of  secular 
labor  on  the  Sabbath  day  is  an  indictable  of- 
fense, where  it  is  doiie  so  that  it  prejudicially 
affects  the  morals  or  health  of  the  community, 
thereby  creating  a  common  nuisance. 

[Ed.  Note.— For  other  cases,  see  Sunday,  Cent. 
Dig.  I  4;  Dec.  Dig.  «=>4.] 

8.  Sunday  i&s>29(2)  —  iNDionuNi  —  Sum- 

CIENCT. 

An  indictment  averring  that  defendant's 
operation  of  his  moving  picture  show  on  Sun- 
day was  to  the  comm<ni  nuisance  against  the 
peace  and  dignity  of  the  state,  sufficiently  aver- 
red that  the  pnolic  was  disturbed  by  its  op- 
eration. 

[Ed.  Note.— For  other  cases,  see  Sunday, 
Cent.  Dig.  i  69 :   Dec.  Dig.  «=329(2).] 

4.  Sunday   «=329(3]  —  Pbosecution  —  Sum- 
oiENCT  OF  Evidence. 

PlaintifTs  conduct  of  a  moving  picture  show 
on  successive  Sundays,  located  on  a  leading 
thoroughfare  of  the  city  to  the  observance  of 
passers-by  in  the  matter  of  seeing  the  large 
crowds  going  in  and  out  of  the  show,  warranted 
his  conviction. 

[Ed.  Note.— For  other  cases,  see  Sunday,  Cent. 
Dig.  i  70;    Dec.  Dig.  «=20(3).] 

8.  Sunday  «=»l—OBaBBVANc»— Common  Law. 
The  common  law  reco^ized  the  sanctity  of 
the  Loid's  Day,  which  principle  has  become  a 
part  of  the  law  of  Tennessee. 

[Ed.  Note.— For  other  cases,  see  Sunday,  Cent. 
Dig.  1 1 ;  Dec.  Dig.  <S=»1.] 

Error  to  Criminal  Court,  Hamilton  County; 

5.  D.  McBeynolds,  Judge. 

Howell  Graham  was  convicted  of  operating 
a  moving  picture  show  on  Sunday,  to  the 
common  nuisance,  etc.,  and  he  brings  error. 
Affirmed. 

W.  H.  Cummlngs,  of  Chattanooga,  for 
plaintiff  In  error.  Frank  M.  Thompson,  Atty. 
Gen.,  for  the  State. 

BUCHANAN,  J.  Plaintiff  in  error,  Howell 
Graham,  was  Indicted,  tried  and  convicted  in 
the  ciimlnal  court  of  Hamilton  county,  and 
has  appealed  from  the  Judgment  there  ren- 
dered against  him,  and  assigned  errors  In 
this  court.  Omitting  the  formal  parts  there- 
of the  indictment  charged: 

"That  Howeii  Graham,  heretofore^  on  the  4th 
day  of  July,  1915,  in  the  county  aforesaid,  did 
uulawfuily,  on  Sunday,  and  other  Sundays  be- 
fore such  date,  within  twelve  months  thereof, 
fc^ow  his  usual  avocation  by  operating,  in  the 
city  of  Chattanooga,  a  moviag  picture  show,  at 
which  an    admission  fee  was  charged,  and   ip 
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which  were  gathered  large  crowds  of  people,  to 
the  common  nuisance,  agalnat  tha  peace  and  dig- 
nity of  the  state." 

The  case  was  tried  before  the  Judge  of  the 
criminal  court  without  the  intervention  of 
a  Jury,  on  the  following  agreed  statonent  of 
tacts:  (1)  That  Howell  Graham,  the  defend- 
ant, was  engaged  in  the  motion  picture  busi- 
ness, operating  bis  place  of  business  in  Cbat- 
tanooga,  Hanilltoa  county,  Tenn.;  (2)  that 
the  defendant  operated  said  place  of  business 
on  the  Sunday  alleged  in  the  indictment, 
and  on  several  successive  Sundays  prior  to 
the  finding  of  this  indictment;  (3)  that  the 
defendant  charged  the  usual  price  for  admit- 
tance to  the  Sunday  shows  and  large  crowds 
attended;  that  the  moving  picture  show 
was  glT^i  or  exhibited  on  these  several  Sun- 
days at  defoidant's  regular  place  at  business 
on  Market  street,  in  the  city  of  Chattanooga, 
Hamilton  county,  Tenn.  Market  street  is 
the  leading  thoroughfare  in  the  city  of  Chat- 
tanooga, and  said  business  was  conducted  by 
said  defendant  on  Sunday  to  the  observance 
of  passer»-by  in  tlie  matter  of  seeing  large 
crowds  going  in  and  out  of  said  show. 
This  was  all  the  evidence  offered  in  the  case. 

[1,2]  After  the  indictment  was  found  the 
accused  in  due  season  moved  the  trial  court 
to  quash,  upon  the  ground  that  it  was  based 
on  section  3029,  Shan.  Code,  wliicb  provides 
as  follows: 

"If  any  merchant,  artificer,  tradesman,  farm- 
er, or  other  person  shall  be  guilty  of  doing  or 
exercising  any  of  the  common  avocations  of 
Hfe,  or  of  causing  or  permitting  the  same  to  be 
done  by  his  children,  or  servants,  acts  of  real 
necessity  or  charity  excepted,  on  Sunday,  he 
shall,  on  due  conviction  thereof,  before  any 
justice  of  the  peace  of  the  county,  forfeit  and 
pay  ^.00,  one  half  to  the  person  who  will  sue 
for  the  same,  the  other  half  for  the  use  of  the 
county." 

The  motion  to  quash  was  predicated  on  tlie 
view  that  under  the  statute  above  quoted  the 
exclusive  jurisdiction  of  the  matters  by  the 
statute  denounced  was  conferred  upon  jus- 
tices of  the  peace,  and  that  the  criminal 
court  of  Hamilton  county  was  therefore  with- 
out jurisdiction  to  try  and  punish  the  ac- 
cused for  the  offense  charged  in  the  indict- 
ment The  court  overruled  the  motion  to 
quash,  and  upon  the  defoidant's  plea  of  not 
guUty,  and  the  agreed  statement  of  facts 
mentioned,  the  cause  was  tried  with  the  re- 
sult  already    stated. 

One  of  the  assignments  of  error  in  this 
court  is  that  the  trial  judge  erred.  In  over- 
ruling the  motion  to  quash.  This  assignment 
of  error  is  not  well  taken.  The  statute  set 
out  in  the  moticm  to  quash  is  a  mere  penalty 
statute  passed,  no  doubt,  to  promote  a  whole- 
some observance  of  the  Sabbath  day.  It  de- 
clares a  forfeit  by  any  person  exercising  any 
of  the  common  avocations  of  life,  etc.,  and 
makes  such  forfeit  suable  by  "the  person  who 
will  sue  for  the  same,"  and  provides  that  one 
half  of  the  forfdt  shall  go  to  the  person  su- 
ing, and  the  other  half  shall  go  to  the  use 
of  the  county.   It  was  not  the  purpose  of  tbis 


statute  to  Interfere  with  fhe  state's  right  by 
criminal  proceedings  to  prosecute  Indictments 
based  upon  tbe  common  law.  It  has  long 
been  settled  in  this  state  that  the  unneces- 
sary performance  of  secular  labor  on  the  Sab- 
bath day  Is  an  indictable  offense,  where  tlie 
same  is  done  so  that  it  prejndlciaUy  affects 
the  mMals  or  health  of  tbe  community, 
thereby  creating  a  common  nuisance.  In  one 
of  our  cases  where  the  appellants  were  con- 
victed of  violating  the  Sabbath  by  hunting 
and  shooting  through,  tbe  woods  and  fields 
with  guns  and  pistols,  for  squirrels  and  oth- 
er game,  to  the  manifest  corruption  of  tbe 
public  morals,  to  the  evil  example  and  com- 
mon nuisance  of  all  good  citizens,  etc.,  the 
same  defense  in  substance  made  In  tbe  pres- 
ent case  was  Interposed,  but  the  court  reject- 
ed it,  and,  in  the  course  of  tbe  opinion,  said: 
"The  sections  of  the  Code  cited  empower  a 
justice  of  the  peace  to  impose  a  pecuniary  fine 
upon  the  offender,  and  when  eitner  offense  is 
committed  under  circumstances,  and  to  sndi 
an  extent,  as  to  create  a  nuisance,  it  is  abo 
indictable  at  common  law.  Mr.  Bishop  says, 
after  enumerating  indictable  offenses:  'Unnec- 
essarily to  perform  secular  labor  on  Sunday  iu 
such  a  way  as  to  disturb  the  worship  of  others.' 
or  'to  conmiit  any  act  which  from  its  nature 
must  prejudicially  affect  the  morals  and  healtll 
of  the  community,'  Is  indictable." 

And,  said  the  court,  further,  In  the  same 
opinion: 

"These  flagrant  violations  of  the  Sabbat]i  day 
do  tend  to  debauch  the  public  morals."  Gunter 
v.  Sute,  69  Tenn.  (1  Lea)  129. 

In  another  of  our  cases  it  was  said: 
"Generally,  any_  practices  tending  to  disturb 
the  peace  and  quiet  of  communities,  or  corrupt 
the  morals  of  people,  are  indictable  as  pubuc 
offenses  by  the  common  law."  State  v.  Graham, 
36  Tenn.  (3  Sneed)  134. 

In  another  case  it  Is  said: 

"The  municipal  law  looks  to  something  more 
than  merely  the  protection  of  the  lives,  the  lib- 
erty, and  the  property  of  tbe  peotile.  Regard- 
ing Christianity  as  part  of  the  law  of  the  lan^ 
it  respects  and  protects  its  institutions,  and 
assumes  likewise  to  regulate  the  public  morals 
and  decency  of  the  community." 

And,  further  In  the  opinion,  it  Is  said: 
"And  it  may  be  laid  down,  in  general  terms, 
that  all  such  acts  and  conduct  as  are  of  a  na- 
ture to  corrupt  the  public  morals  or  to  outrage 
the  sense  of  public  decency  are  indictable  wheth- 
er committea  by  words  or  acts."  Bell  v.  State, 
31  Tenn.  (1  Swan)  42. 

In  another  case,  where  the  appellant  was 
convicted  upon  an  Indictment  charging  that 
he  had  followed  and  exercised  his  avocation 
of  blacksmith  upon  a  Sunday,  and  on  divers 
other  Sundays  theretofore,  and  up  to  the 
time  of  the  finding  of  the  indictment,  etc.,  it 
was  said: 

"But  however  uncertain  may  be  the  precise 
extent  to  which  the  common  law  protects  Chris- 
tianity, there  is  no  question  that  it  practicslly 
and  fully  cherishes  uie  public  morals.  And  it 
punishes  as  a  crime  every  act  which  it  deems 
sufficiently  evil  and  directly  tending  to  impair 
the  public  morals,  and  while  a  single  act  of  tbe 
class  forbidden  by  the  statute  may  be  punished 
by  a  specific  fine,  as  prescribed  by  the  statute, 
;ret,  if  repeated  and  continued,  it  becomes  pun- 
wbable  l>y  indictment  at  common  law.    1  Bislu 
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V,  where  it  is  laid  that  the  doctrine  haa 
down  in  Pennsylvania  that  though  a 
of  Sabbath  breaUni;  is  punishable  by 

ere  may  be  auch  a  succession  of  acta 

ne  aort  as  will  amount  to  an  indictable 

Jie  quotation  above  set  out,  the  opin- 
he  court,  referring  to  the  Identical 
elied  on  by  plaintiff  in  error  lu  the 
».Be,  proc^da  aa  follows: 
tatute  makes  it  unlawful  for  any  one 
nmerated  classes  to  follow  his  ordinary 
k'ocation  on  the  Sabbath  day,  because  it 
'al  and  is  of  pemidoua  effect,  and, 
may  be  conceded  a  single  offense  may 
only  to  the  penalty  prescribed  by  the 
iret  a  succession  of  such  acts  becomes 
%  and  is  indictable.  Such  a  succession 
tition  of  the  acts  are  shown  in  this 
one  witness  says  that  defendant  did 
his  trade,  as  blacksmith,  in  his  shop 
Ingville,  every  Sunday,  and  others  testi- 
milar  acts  on  many  Sundays  witliin 
tenths  before  the  finding  of  the  indict- 
for  is  it  necessary  to  a  conviction  that 
I  should  show  that  any  person  was  dis- 
tiereby.  It  is  sufficient  that  the  acts, 
le  law  holds  as  illegal  and  forbidden, 
tn  done  in  such  public  manner  as  to 
a  open  to  the  observation  of  the  public, 
adency  is  to  corrupt  public  morals,  and 
iple  is  pernicious  and  contrary  to  law 
well-being  and  good  order  of  society." 
J.  State,  84  Tenn.  (16  Lea)  476,  1  8. 

It  is  said  for  plaintiff  in  error  that 
ictment  falls  to  charge  an  offense 
to  the  law  of  this  state,  and  that  the 
tila  to  support  the  conviction  because 
[ftment  does  not  aver,  and  the  proof 
t  show,  that  the  public  was  disturbed 
operation  of  the  picture  show.  In  re- 
:heBe  positions  It  may  t>e  said.  In  the 
ice,  that  the  Indictment  does  aver  that 
Intenance  of  the  picture  show  was  to 
imon  nuisance  against  the  peace  and 

of  the  state.  This  is  a  sufficient 
nt    Oaines  ▼.  State,  75  Tenn.  (7  liea) 

Am.  Rep.  64.  In  the  second  place, 
of  in  the  present  case  makes  It  (dear 
e  picture  show  business  of  the  plain- 
error  was  conducted  by  him  on  suc- 

Suudays,  to  the  observance  of  pass- 
in  the  matter  of  seeing  the   large 

going  in  and  out  of  the  show,  and 
}W  was  located  on  Market  street,  a 
;  thoroughfare  of  the  city  of  Chat- 
n. 

Dbe  common  law  recognized  the  sane- 
the  Lord's  day.  This  principle  of  the 
n  law  was  adopted  by  the  state  of 
Carolina,  and  has  become  a  part  of 
n  of  our  own  state,  as  pointed  out  in 
r.  State,  181  Tenn.  j(4  Tbomp.)  94,  173 
869. 

holding  In  State  ex  rel.  v.  Baseball 
127  Tenn.  (19  Gates)  310,  154  S.  W. 
kaa.  Gas.  1914B,  1243,  when  properly 
itood  is  not  in  conflict  with  any  of  the 
herein  dted. 

present  case,  on  Its  facts,  falls  clear- 
hin  the  ruling  of  Parker  v.  State,  su- 


pra, and  It  results  that  the  Judgment  Is  af- 
firmed. Justice  GREEN  concurs  In  the  re- 
sult reached  by  the  court. 


LBWISBURQ  k  N.  R.  CO.  v.  HINDS  et  aL 
(Supreme  Court  of  Tennessee.     Feb.  19,  1916.) 

X.  Eminknt  Domain  ®s»104  —  BAitaoADS  — 
Adjacent  Landownebs  —  Consequential 
Dauaoes. 

The  common-law  rule  is  that  owners  of 
land,  no  part  of  which  has  been  taken  for  a 
railroad,  but  which  land  is  adjacent  thereto,  are 
not  entitled  to  compensation  for  damages  natu- 
rally and  unavoidably  resulting  from  the  proper 
conduct  of  the  road,  which  are  shared  generally 
by  owners  whose  lands  lie  within  the  range  of 
the  inconveniences  necessarily  incident  to  prox- 
imity to  a  railroad,  including  noises  and  vibra- 
tions Incident  to  running  trains,  the  necessary 
emission  of  smoke  and  sparks,  and  similar  an- 
noyances. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {§  27&-281 ;  Dec  Dig.  «=»104.] 

2.  Eminent  Domain  «=>138  —  'T>amaoes"  — 
Rxri/E  iroB  Assessment. 

The  word  "damages,"  as  used  in  Shannon's 
Code,  g  1867,  regulating  assessment  of  damages, 
does  not  mean  money  exacted  by  retributive  jus- 
tice for  a  legal  injury  faiflicted,  but  purchase 
money  for  property  taken,  pursuant  to  law,  and 
compensation  for  loss  in  value  incidentally  im- 
posed upon  the  rest  of  the  tract  as  a  consequence 
of  the  taking  of  a  part,  and  in  fixing  such  com- 
pensation the  owner  of  the  land  must  be  treated 
as  one  offering  it  for  sale  at  a  fair  price,  while 
not  under  any  stress  of  circumstances  that  would 
induce  him  to  sacrifice  his  property,  and  the 
condemnor  as  an  intending  buyer,  likewise  free 
from  stress,  as  not  being  forced  to  bi^. 

(EM.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {  370;  Dec.  Dig.  «s>13& 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Damages.] 

3.  Eminent  Domain  <s»95  —  Razlboads  — 

CONSEgUENTIAL  DaMAOES. 

The  compensation  which  the  landowner  la 
entitled  to  recover  for  the  diminution  of  the  val- 
ue of  the  land  remaining  after  the  condemnation 
of  a  part  is  not  restricted  to  damages  arising 
from  the  construction  and  location  of  a  railroad, 
but  he  is  entitled  to  consequential  damages  aris- 
ing from  the  operation  of  the  road,  whereby  such 
remaining  property  is  lessoned  in  value,  includ- 
ing danger  of  fire,  probable  annoyance  from 
noise,  smoke,  cinders,  dust,  odors,  or  vapors  from 
engines,  the  jarring  caused  hj  the  passing  of 
trains  upon  the  track  over  the  land  taken,  and 
anything  which  would,  in  an  appreciable  degree, 
capable  of  ascertainment  in  money,  injure  the 
market  value  of  the  land  left. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main. Cent.  Dig.  II  239-242,  244,  266-268,  273 ; 
Dec.  Dig.  <S=»95.I 

4.  Eminent  Domain  €s»91  —  Railboaos  — 
"Genebal  Damages." 

In  condemnation  of  land  for  a  railroad,  the 
term  "general  damages"  may  be  defined  as  dam- 
ages common  to  the  entire  community  through 
which  the  railroad  runs,  and  which  do  not  direct-- 
ly  and  proximatdy  result  from  the  taking  of  the 
right  01  way  strip  and  the  proper  oonstsuction 
and  proper  operation  thereon  of  the  railroad. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  8j  234,  235;  Dec  Dig.  «=»91. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  General  Damages.] 
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6.   EWINXNT   DOUAIN    «S>91  —  RaILBOADS  — 

Genkbal  Damaqes. 

A  landowner,  part  of  whose  land  is  con- 
demned for  a  railroad,  is  entitled  to  such  general 
damages  as  are  suffered  by  all  persons  within 
the  range  of  the  annoyances  necessarily  arising 
from  the  proper  operation  of  a  railroad,  in  so 
far  as  such  matters  arise  from  operation  over 
the  portion  of  his  land  condemned  and  actuaUy 
impair  the  market  value  of  that  part  of  the  land 
remaining,  though  the  law  affords  no  remedy  to 
adjacent  landowners  similarly  affected  by  such 
annoyances,  no  part  of  whose  land  is  condemned, 
since,  considered  as  having  the  liberty  of  con- 
tract, the  owner  may,  in  nxing  his  price,  pro- 
tect himself  against  such  matters  as  to  which  the 
law  would  not  otherwise  afford  him  redress, 
while  the  adjacent  owner,  being  without  the  pur- 
view of  the  constitutional  provision  providing 
compensation  for  property  taken  by  condemna- 
tion, is  left  to  the  common  law,  which  affords 
him  no  remedy  against  such  general  damages. 

[Ed.  Note. — For  other  cases,  see  Bminent  Do- 
main, Cent.  Dig.  §|  234,  235 ;   Dec.  Dig.  «S901.] 

6.  Evidence  «=323(3)  —  EitiNENT  Domain  — 
OwNEB'8  Pbevious  Otfea  of  Sale— Discbk- 

TION. 

On  the  issue  of  damages  in  a  proceeding  in 
eminent  domain  by  a  railroad  company,  the  ex- 
clusion of  the  testimony  of  a  witness  that  the 
owner  of  the  land,  part  of  which  was  condemned, 
had  several  years  previously  stated  that  the  land 
could  be  bought  for  $30,000,  where  such  offer 
was  made  at  a  time  when  the  real  estate  market 
was  dead  and  before  any  improvements  had  been 
made  upon  a  neighboring  tract,  which  was  later 
converted  into  a  park,  and  before  a  boulevard 
had  been  projected  along  the  tract,  waa  not  an 
abuse  of  the  trial  court's  discretion. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  $  1216;  Dec.  Dig.  «=>323(3).] 

7.  Evidence  «s>142(1)  —  Eminent  Domain  — 
pRioj:  OF  Neiqubobino  Tbact  Bought  fob 

r  A  RK— DiSCBETION . 

The  refusal  of  the  trial  judge  to  permit  evi- 
dence as  to  the  purchase  price  of  the  tract 
bought  for  such  park,  which  was  purchased  sev- 
eral years  previously  to  such  condemnation,  the 
subsequent  creation  of  sudi  park  and  boulevard 
having  greatly  enhanced  property  values  in  the 
vicinity,  was  not  an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Elvidence, 
Cent  Dig.  H  416,  417,  423;  Dec.  Dig.  «=» 
142(1).] 

8.  Evidence  «=5>142(1)  —  Railroads  —  Con- 
demnation —  Neabbt  Land  —  Pttbchase 
Price— DiSCBETION. 

The  exclusion  in  such  condemnation  pro- 
ceeding of  evidence  of  the  price  paid  for  a  neigh- 
boring tract  of  land  several  years  previously, 
where  the  establishment  of  such  park  and  boule- 
vard had  made  communication  between  such 
tract  and  a  city  much  better,  and  had  enhanced 
the  value  thereof,  and  the  land  had  been  pur- 
chased at  what  amounted  to  a  forced  sale  by 
reason  of  financial  difficulties  of  the  then  owners, 
was  not  an  abase  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §1  416,  417,  423;  Dec  Dig.  <&=» 
142(1).] 

9.  ElviDENciE  ®=»142(1)  —  Eminent  Domain  — 
DAHASEe — Otheb  Sales— Admisbibilitt. 

In  arriving  at  the  value  of  land  taken  by 
eminent  domain,  evidence  of  other  sales  is  gen- 
erally competent. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  S§  416,  417,  423;  Dec.  Dig.  «=» 
142(1).] 


10.  Appbal  and  Ebbob  «=»970(2)— Bvzdkncb 
«»142(1)— Othxb  SAI.E8— DiaoBBTioir— Rx- 
vncw. 

The  extent  to  which  other  sales  of  land  are 
admissible  to  prove  the  value  of  the  land  in  con- 
troversy, in  proceedings  in  eminent  domain,  with 
regard  to  the  degree  of  similarity  of  sitnation 
and  circumstances  necessary  to  give  such  sales 
BufBcient  probative  value,  is  largely  within  the 
trial  court's  discretion,  but  such  discretion  is 
not  unlimited,  and  will  in  proper  eases  be  re- 
viewed on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  3850 ;  Dec.  Dig.  <S=>970<2) ; 
Evidence,  Cent  Dig.  H  41B,  417,  ^  :  Dec  Dig. 
<S=5»142(1).] 

U.  Eminent  Domain  ®=>238(4)— Damages — 
AppkaI/— Defectivb  Bond — Motion  to  Dis- 
miss Appeal— Laches. 

In  a  railroad's  condemnation  proceeding. 
plaintiff  appealed  from  the  report  of  the  jury  of 
view,  and  obtained  an  order  to  take  possession 
upon  giving  bond.  Defendant  landowners  also 
excepted  on  the  ground  that  the  award  was  in- 
adequate, and,  the  exceptions  being  overmled. 
took  an  appeal,  which  was  granted  in  the  name 
of  all  the  defendants  on  condition  that  they  file 
an  appeal  bond  for  costs.  Some  three  years 
later,  when  the  case  came  up  for  trial,  the  par- 
ties stipulated  that  the  only  question  was  tbe 
value  of  the  land  taken  and  the  amount  of  dam- 
ages. After  a  month's  trial,  involving  the  exam- 
ination of  50  witnesses,  and  after  the  testimony- 
was  closed  and  the  case  fully  argu«l,  plaintiff 
moved  to  dismiss  the  appeal  because  defendants' 
appeal  bond  had  not  been  executed  by  all  thks 
parties  defendant  Plaintiff  admitted  discover- 
ing the  defect  two  weeks  previous  to  the  time  of 
making  the  motion.  Held,  that  the  motion  was  - 
properly  overruled  because  it  came  too  late. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {{  666,  668,  669,  671;  Dec 
Dig.  «=2S8(4).T 

12.  Eminent  Domain  <8=3238(4)— Damages- 
Appeal  —  DEFBXjrrvE  Bond  —  Amendment  — 

DiBORBTION. 

Under  such  circumstances  it  was  a  proper 
exercise  of  the  trial  court's  discretion  to  allow 
defendants  to  amend  such  bond  by  the  insertion 
of  the  necessary  names. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  fg  666,  668,  669,  671;  Dec 
Dig.  «=238<4).] 

13.  Appeal  and  Ebbob  «=9l048(6) — Habmux)8 
Ebbob— Cboss-Examination. 

Where,  in  a  railroad's  condemnation  pro- 
ceeding, plaintiff's  witness  testified  that  defend- 
ant's land  would  be  benefited  by  the  railroad  be- 
cause it  could  be  nsed  for  factory  sites,  permit- 
ting defendant  to  prove  by  the  witness  on  cixas- 
cxamlnation  that  the  railroad  was  a  depart- 
mental line  of  a  trunk  line  road,  to  be  used  to 
transport  fast  through  freight  trains  around 
the  city  without  entering  the  terminals,  from 
which  it  would  be  inferrwt  that  there  would  be 
no  stops  made  on  plaintiff's  land,  was  harmless 
error,  where  it  was  not  contended  that  there 
were  any  incidental  benefits  to  defendant  land- 
owner, and  no  controveiaiy  existed  as  to  the  right 
of  condemnation. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  41-15;  Dec.  Dig.  <s=> 
1048(6).] 

14.  Eminent  Domain  ^=3202(1)— Damages- 
Withholding  Land  from  Sale— PtjBPosE— 
Admissibility. 

In  such  proceeding,  evidence  by  one  of  the 
landowners  that  his  reason  for  not  making  any 
effort  to  sell  tlie  land  for  25  years  was  that 
the  land  was  held  because  of  flattering  prospects 
of   increase   in   value   was   properly   admitted. 
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since  it  was  leleTsnt  for  the  porpose  of  meet- 
ing the  inference  which  might  be  drawn  from 
the  otherwise  unexplained  fact  that  the  land  had 
been  held  from  the  market  for  so  long  a  period. 
[Kd.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {  Ml ;    Dec.  Dig.  «=>202(1).] 

16.  Appeal  JlND  Hbbob  ®s»728(2)— Spbciitca- 

Tion  OF  Bbbob— ISBurnciXNOT. 
The  specification  of  error  that  in  such  pro- 
ceeding the  court  permitted  defendant  to  cross- 
examine  a  witness  and  require  him  to  detail 
what  had  been  done  witli  a  tract  of  land  near 
another  city,  and  tliat  he  was  further  allowed 
to  tell  how  the  tract  involved  in  the  ease  at 
bar  could  be  platted  for  residence  seekers,  etc., 
was  insufficient  under  Supreme  Court  rule  14, 
subd.  3  (126  Tenn.  722,  ISO  S.  W.  ix),  that  a 
specification  on  the  admission  or  rejection  of  evi- 
dence must  quote  the  full  substance  thereof, 
with  a  citation  of  the  record  where  the  evidence 
and  ruling  may  be  found. 

[Bd.  Note. — For  otiier  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3011 ;   Dec.  Dig.  «=»728<2).l 

16.  Appkal  and  Ebkok  <e=:>728(2)— Speciitoa- 

TION  OP  ErBOB— iNSUrFIOIENCT. 

The  further  specification  Uiat  the  court  per- 
mitted defendant  to  assume  that  the  witness  was 
arguing  the  case  with  him  and  was  evincing  par- 
tiality, wh«reiu>on  the  court  stated  that  the  ques- 
tions asked  were  proper,  was  insufficient  for  the 
same  reason,  since  such  statement  was  not  a 
statement  of  the  substance  of  such  questions, 
but  merely  the  conclusion  of  counsel  as  to  their 
effect  '  . 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  3011 ;   Dec  Dig.  «==> 728(2).] 

17.  WrnJESSEs  ®=5»2<J8(1)  —  Cboss-EIxamina- 

TION— SCOPK. 

Where,  in  a  railroad's  condemnation  pro- 
ceeding, one  of  its  witnesses  testified  to  the  im- 
possibUlty  of  making  proper  streets  over  defend- 
ants' land  for  the  purposes  of  platting  and  sub- 
division, as  bearing  on  the  question  of  the  value 
of  the  land,  It  was  proper  to  permit  tlie  landown- 
er, on  cross-ezaminationv  to  require  the  witness 
to  detail  the  platting  of  a  tract  of  land  near  an- 
other city,  and  to  tell  how  defendants'  land  could 
be  modeled,  outlined,  and  platted  for  residence 
seekers. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  931,  038,  839;  Dec.  Dig.  <S=> 
268(1).] 

18.  Cebtiobabi  «=959— Petition— Specifica- 
tion OP  Ebbob— Evidence— Defective  As- 

SIONMENT. 

On  certiorari  to  review  the  judgment  of  the 
Court  of  Civil  Appeals  in  condemnation  proceed- 
ing, the  specification  of  error  that  the  court  al- 
lowed defendant  to  testify  that  inferior  build- 
ings adjacent  to  the  neighboring  park  jwould  not 
detract  from  the  value  of  defendants'  property, 
nor  prevent  the  park  from  contributing  to  the 
desirability  of  defendants'  land  as  a  residence 
district  field  insufficient,  where  there  was  no 
statement  of  objections  made  to  the  evideaoe  and 
no  reason  given  showing  a  prima  facie  case  of 
error,  as  required  by  Supreme  Court  rule  12 
(126  Tenn.  720,  160  S.  W.  viu),  relating  to  peti- 
tions for  certiorari  to  remove  cases  from  the  Civ- 
il Court  ot  Appeals  to  the  Supreme  Court  for 
review. 

[Ed.  Note.— For  other  eases,  see  Certiorari, 
Cent  Dig.  H  150-152 ;   Dec.  Dig.  <t=s>S».] 

19.  Witnesses  ig=9268(l)  —  Cross-Examina- 
TiON— Pboducino  fob  First  Time  on  Re- 
buttal—Diuoence. 

In  such  condemnation  proceeding,  where 
plaintiff  offered  a  new  witness  in  robuttal,  per- 
mitting defendant  on  cross-examination  to  ques- 
tion the  witness  concerning  his  rplntion  by  mar- 
riage to  one  employed  by  plaintiif,  and  the  in- 


terest of  such  person  in  property  adjacent  to  the 
proposed  road,  for  the  purpose  of  showing  plain- 
tiff's familiarity  with  the  witness  as  bearing  on 
the  failure  to  use  (diligence  in  producing  such 
witness  on  plaintiffs  original  evidence,  was 
not  prejudicial  to  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  931 ;  Dec.  Dig.  <g=a268(l).] 

20.  Appeai.  and  £>bbob  «=al046(5)~HARULESs 
Ebbob  —  Cboss-Exaicinatiok  —  Iupbofkb 
Statement  by  Coxtrt. 

Where,  in  sncU  proceeding,  a  witness  to  in- 
cidental damages,  when  cross-examined  by  plain- 
tiff as  to  bow  he  arrived  at  a  certain  amount 
as  representing  the  damages,  persistently  an- 
swered that  he  thought  such  figure  was  correct, 
it  was  harmless  error  for  the  trial  court,  in  stop- 
ping such  cross-examination,  to  remark  that  the 
witness  had  answered  a  number  of  times  that 
such  was  his  estimate,  and  that  it  was  not  per- 
ceived how  he  could  answer  it  in  any  other  way. 
[Ed.  Note.— For  other  cases,  see  Appeal  apd 
Error,  Cent  X>ig.  i  4134;  Dee.  Dig.  «=» 
1046(6).] 

21.  Witnesses  ^s>267— Stoppino  Cboss-Ex- 
amination— Discretion. 

The  stopping  of  such  cross-examination  was 
not  an  abuse  of  the  trial  court's  discretion  to 
check  crosa-ezaminatioB. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S§  923-930 ;  Dec.  Dig.  <8=»267.] 

22.  Eminent  Doiujn  «=9l50— Taking  Pabt 
OF  Tract— Excessive  Damages. 

On  appeal  from  an  award  to  the  landowner, 
in  a  railroad's  condemnation  proceeding,  of  $5,- 
775  as  the  value  of  a  strip  ot  2^^/ lot  acres  tak- 
en for  a  right  of  way  through  a  56-acre  tract  of 
land  lyins  near  Shelby  Park  in  East  Nashville, 
and  of  332,000  for  incidental  damages,  where 
the  testimony  as  to  the  amount  of  damages 
showed  an  astonishing  contrariety  of  opinion, 
not  only  as  between  the  opposing  witnesses  but 
as  between  witnesses  on  the  same  side,  so  as  to 
show  that  the  opinions  expressed  were  essential- 
ly uncertain  and  not  vtty  celiabie,  h«ld  that 
justice  required  a  remittitur  of  $10,000  in  re- 
duction of  such  damages. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  402;    Dec.  Dig.  ®=»160.] 

Buchanan,  J.,  dissenting. 

Certiorari  to  Court  of  Civil  Appeals. 

Condemnation  proceeding  by  the  Iiewis- 
burg  &  Northern  Bailroad  Company  against 
J.  I.  D.  Binds,  trustee,  and  othera  From  a 
Judgment  of  the  Court  of  Civil  AppealSr  af- 
firming a  Judgment  awarding  damages,  plain- 
tiff brings  certiorari.  Judgment  afhrmed 
conditionally  upon  a  remittitur. 

Keeble  &  Seay  and  F.  M.  Bass,  all  of  Nasta- 
vlUe,  for  plaintiff.  Pitta  &  McConnico,  J. 
Wesley  Gaines,  Jr.,  and  M.  &  Boas,  aU  of 
Nashville,  for  defendant  Hinds. 

NEIIi,  O.  J.  This  was  a  oondemnatlon 
proceeding,  instituted  in  the  circuit  court  of 
Da\'idson  county,  for  the  purpose  of  appro- 
priating to  the  use  ot  the  railroad  company 
a  right  of  way  through  a  56-acre  tract  of 
land,  lying  Immediately  north  of,  and  along- 
side of,  Shelby  Park,  in  East  Nashville.  A 
Jury  of  view  was  appointed  in  the  usual  way, 
a  report  made,  an  appeal  from  the  finding  of 
the  Jury  to  a  trial  by  a  regular  Jury,  a  ver- 
dict by  the  latter,  and  the  assessment  of  dam- 
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ages,  both  for  the  land  taken  and  for  Inciden- 
tal damages  to  the  resldae  of  the  tract  The 
amount  allowed  for  the  valu^  of  the  2>i/xoo 
acres  taken  for  the  right  of  way  was  $6,77S. 
Tor  Incidental  damages  the  jury  allowed 
$82,000,  making  the  entire  sum  $37,775,  cov- 
ering the  valne  of  the  land  actnally  taken 
and  Incidental  damages,  as  stated.  An  ap- 
peal was  prosecuted  to  the  Oonrt  of  CHvll  Ap- 
peals, and  the  Judgment  of  the  trial  court  on 
the  verdict  was  affirmed.  The  case  was  then 
brought  to  this  court  by  the  writ  of  certio- 
rari, and  numerous  errors  assigned  by  the 
railway  company. 

The  chief  question  concerns  the  measure  to 
be  applied  In  this  state  for  the  ascertainment 
of  incidental  damages. 

Without,  for  the  present,  taking  up  the 
special  errors  assigned  we  shall  state  our 
conclusions  upon  the  general  subject. 

The  parties  widely  differ  In  their  theories. 
The  defendants  claim  that  any  Injury  which 
directly  causes  depreciation  in  the  market 
value  is  a  damage  within  the  true  sense  and 
scope  of  the  right  vouchsafed  by  law  to  re- 
cover compensation  for  injuries  inflicted  by 
the  erection  of  a  public  Improvement  on  part 
of  the  land  of  an  owner. 

Plaintiff  Insists  that  In  order  to  arrive  at 
the  nature  of  damages  peculiar  to  the  land 
involved  we  are  bound  to  exclude  damages 
similar  in  nature  to  those  suffered  by  mere 
adjacent  owners,  no  part  of  whose  land  has 
been  taken,  and  that  this  would  exclude  mere 
propinquity  of  the  railroad,  damage  of  fire, 
noise,  smoke,  cinders,  dust,  and  vibration; 
that  these  are  general  damages  as  distin- 
guished from  special  damages,  and  therefore 
necessarily  excluded  from  cousideratlon.  The 
plaintiff  supports  this  position  by  the  further 
contention  that,  though  the  neighboring  own- 
ers referred  to  occupy  the  same  relative  lo- 
cal adjacency  in  respect  of  the  improvement 
as  do  those  a  part  of  whose  land  has  been 
taken,  they  are  not  entitled  to  damages  un- 
der our  law,  and  that  an  allowance  to  the 
former,  while  denjring  relief  to  the  latter, 
would  operate  as  an  unjust  discrimination, 
and  is  not  therefore  to  be  tolerated. 

The  reply  of  defendants  is  twofold:  First, 
that  the  claimed  discrimination  does  not  ex- 
ist, since,  as  they  assert,  mere  adjacent  own- 
ers ate  entitled  to  the  same  kind  of  damages, 
for  the  same  kind  of  Injuries,  at  least  for 
noise,  smoke,  cinders,  dust,  and  vibration: 
secondly,  that  the  term  "general  damages" 
embraces  only  those  Inconveniences  which  im- 
pair personal  comfort  and  enjoyment  as  dis- 
tinguished from  those  Invasions  which  affect 
the  use  and  value  of  land,  instancing,  among 
the  former,  the  ordinary  noises  created  by 
the  operation  of  the  Improvement  which  of- 
fends the  ears  of  all,  whether  they  own  and 
reside  upon  land  in  the  neighborhood  or  not ; 
as,  for  example,  the  noise  caused  by  the  rum- 
ble of  trains,  the  rattle  of  vehicles  on  the 
paved  streets  of  a  dty,  noise  of  passing 


street  cars,  and  tbe  smoke  of  distant  ta» 
tories. 

So,  it  Is  obvious  that  the  defendants  take 
their  stand  upon  the  broad  proposition  that 
every  direct  impairment  of  the  market  valne 
of  the  land  left  after  a  pert  of  the  whole 
tract  has  been  taken,  caused  by  the  instal- 
lation and  nonnegllgent  operation  of  tiie  im- 
provement, must  be  considered  as  an  item  of 
incidental  damages,  and  be  compensated  toe 
as  such;  while  the  plaintiff's  contention  is 
that  the  impairment  of  market  value  Is  not 
a  true  criterion,  but  the  loss  must  arise  from 
some  physical,  observable  fact,  or  facts,  spe- 
cial and  peculiar  to  the  land  so  left,  as  dif- 
ferentiated from  other  tracts  or  lots  throogb 
which,  or  near  to  which,  the  improvonent  is 
located  and  operated;  instances  of  andit  dis- 
tinguishing physical  features  being  the  shape 
in  which  the  land  is  left  by  the  appropriation 
of  a  part  of  it,  the  separation  of  a  whole 
tract  into  two  or  more  parts,  the  existence  ot 
cuts  and  fills  making  it  more  dlfflcolt  to  use 
the  separate  parts,  cutting  off  the  owner  from 
easy  access  to  his  bam  or  other  outhouses, 
caused  by  the  interposition  of  the  railway  be- 
tween his  dwelling  and  aw3x  stnictores,  the 
diversion  of  waterways,  the  destruction  of 
springs,  the  Impairment  of  access  to  a  pub- 
lic road  or  street,  and  the  like. 

[1  ]  We  do  not  desire  to  incumber  the  pres- 
ent discussion  with  any  extended  considera- 
tion of  the  rights  ot  adjacent  owners,  no  part 
o4  Whose  land  has  been  taken.  There  are 
two  important  theories  upon  this  question, 
upon  which  the  authorities  are  at  variance. 
One  of  these  Is  that  .any  Interference  which 
impairs  the  value  of  adjacent  property  is  a 
taking,  and  is  to  be  compensated  for  as  such; 
the  other  is  that  the  interference  must 
amount  to  a  nuisance  before  relief  can  be 
g^nted.  We  adopt  from  a  very  recent  de- 
cision of  the  Supreme  Court  of  the  United 
States  the  common-law  rule,  as  we  under- 
stand it,  governing  the  rights  of  mere  adja- 
cent owners,  no  part  of  whose  property  has 
been  taken  for  the  public  improvement,  in 
respect  of  mere  consequential  damages: 

"Any  diminution  of  the  value  of  property  not 
directly  invaded  nor  pecnharly  affected,  but 
sharing  in  the  common  harden  of  Incidental  dam- 
ages arising  from  tbe  legalised  nuisance,  is  held 
not  to  b«  a  'taking"  within  the  constitatioDal 
provision.  Tbe  immasity  is  limited  to  such 
damages  as  naturally  and  unavoidably  result 
from  the  proper  conduct  of  the  road  and  are 
riiared  generaUy  by  property  owners  whose  lands 
lie  within  range  of  tbe  inconveniences  necessa- 
rily incident  to  proximity  to  a  railroad.  It 
includes  tbe  noises  and  vibrations  incident  to  the 
running  of  trains,  the  necessary  emission  o( 
smoke  and  sparks  from  the  locomotives,  and 
similar  annoyances  inseparable  from  the  normal 
and  Doniiegligent  operation  of  a  railroad.  North- 
ern Transp.  Co.  v.  Chicago,  99  U.  S.  635,  641, 
25  L.  Ed.  336,  838;  Bcseman  v.  Pennsylvania 
R.  Co.,  50  N.  J.  Law,  235,  240,  13  AU.  164, 
affirmed  in  52  N.  J.  Law,  221,  20  AU.  168. 
That  tbe  constitutional  inliibition  against  the 
taking  of  private  property  for  public  use  without 
compensation  does  not  confer  a  right  to  compen- 
sation upon  a  landowner,  no  part  of  whose  prop- 
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erty  baa  been  actually  appropriated,  and  wbo 
has  sustained  only  tbose  consequential  damages 
that  are  necessarily  incident  to  proximity  to  the 
railroad,  has  been  so  (renerally  recognized  that 
in  aome  of  the  states  (Arlcansaa,  Oalitomia,  Col- 
orado, Georgia,  Blinois,  Louisiana,  Misslsaippl, 
Missouri,  Montana,  Nebraska,  North  Dakota, 
South  Dakota,  Texas,  West  Virginia,  and  Wyo- 
ming are,  we  believe,  among  the  number)  Oon- 
Btitutions  have  been  established  providing,  in 
substance,  that  private  property  shall  not  be  tak- 
en or  damaged,  for  public  use  without  compensa- 
tion. The  Immunity  from  liability  for  incidental 
injnriee  is  attended  with  a  considerable  degree 
of  hardship  to  the  private  landowner,  and  baa 
not  been  adopted  without  aome  judicial  protest. 
But,  as  pointed  out  by  Chief 'Justice  Beasley  in 
the  Beseman  Case,  50  N.  3.  Law,  at  page  2S8 
[13  Atl.  104],  if  railroad  oompaniea  were  liable 
to  auit  for  auch  damages  upon  the  theory  that 
with  respect  to  them  the  company  is  a  tort- 
feasor, the  practical  result  would  be  to  bring  the 
operation  of  railroads  to  a  standstill.  And.  on 
the  whole,  die  doctrine  has  become  ao  well  estab- 
lished that  it  amounts  to  a  rule  of  property,  and 
should  be  modified,  if  at  all,  only  by  the  lawmak- 
ing power.  But  the  doctrinci  being  founded  up- 
on necessity,  is  limited  accordingly."  Richards 
V.  Washington  Terminal  Co.,  ^  U.  8.  646, 
554,  S4  Sup.  Ct  654,  657,  68  L.  Ed.  1088,  1092 
(L.  H.  A.  W15A,  887). 

Our  own  autboritlea  are  in  substantial  ac- 
cord. Railroad  v.  Bingham,  87  Tenn.  622, 
11  S.  W.  705,  4  li.  R.  A.  622;  Harmon  v. 
Hailroad,  87  Tenn.  614,  11  S.  W.  703 ;  Chat- 
tanooga V.  Dowllng,  101  Tenn.  342,  47  S.  W. 
700;  Bromlt  v.  RaUroad,  106  Tenn.  124,  60 
S.  W.  505 ;  Terminal  Co.  t.  Jacobs,  109  Tenn. 
727,  72  S.  W.  954,  61  L.  R.  A.  188;  L.  *  N. 
Terminal  Co.  v.  Lellyett,  114  Tenn.  368,  85 
S.  W.  881,  1  L.  R.  A.  (N.  S.)  49;  Gossett  v. 
Railroad,  115  Tenn.  376,  89  S.  W.  737,  1  li. 
K.  A.  (N.  8.)  97, 112  Am.  St  Rep.  846 ;  Coyne 
V.  Memphis,  118  Tenn.  651,  102  S.  W.  355, 
and  cases  cited.  The  cases  In  other  juris- 
dictions to  the  same  purport  are  so  numer- 
OTis  that  we  shall  not  attempt  to  cite  them. 

Relief  is  granted  in  several  states  under 
Constitutions  and  statutes  which  authorize 
recoveries  when  any  property  has  been  "dam- 
aged" or  "injured"  by  a  public  Improvement, 
and  in  England  where  land  has  been  "in- 
juriously affected."  Among  these  states  are 
those  mentioned  in  Richards  v.  Washington 
Terminal  Co.,  and,  in  addition,  we  believe, 
the  states  of  Oklahoma,  Virginia,  Washing- 
ton, Minnesota,  Kentucky  and  Alabama.  1 
liewis  on  Eminent  Domain  (3d  Ed.)  S  346, 
and  note ;  10  Ruling  Case  Law,  pp.  164,  165, 
f  145. 

The  course  of  decision  on  this  subject, 
In  the  jurisdictions  referred  tor,  is  quite  fully 
shown  in  sections  358-865  of  the  very  able 
treatise  of  Mr.  Lewis,  just  cited,  and  is  sum- 
med np  in  section  356  as  follows: 

"Different  Views  Regarding  the  Proper  Con- 
struction of  the  Words  'Damaged'  or  'injured.' 
In  endeavoring  to  give  a  general  interirretation 
to  the  words  'damaged'  or  'injured,'  as  used  in 
recent  constitutions,  courts  have  usually  adopted 
one  or  the  other  of  the  following  views :  (1) 
That  the  words  embrace  only  what  are  known 
as  actionable  damages,  that  is,  such  damages 
as  would  form  the  basis  of  an  action  at  com- 
mon law,  but  for  the  statutory  authority ;  (2) 
that  they  embrace  only  damages  caused  by  some 


phyaieal  injury  to  tiie  ptvperij  or  Iqr  an  inter- 
rerence  witn  some  private  right  appurtenant  to 
the  property,  or  of  some  public  right,  which  the 
owner  is  entitled  to  make  use  of  in  connection 
with  the  property;  &)  that  they  cover  any 
loss  or  injury  which  may  properly  be  taken  into 
consideration  In  estimating  damages  to  the  bal- 
ance of  a  tract  when  part  is  taken;  (4)  that 
they  embrace  any  depreoation  caused  by  the  con- 
struction and  operation  of  works  for  public  use, 
no  matter  how  occasioned.  The  third  and  fourth 
of  these  rules  of  construction  doubtless  amount 
to  the  same  thing;  that  property  is  damaged 
whenever  it  is  depreciated  in  value  by  the  con- 
struction or  operation  of  works  for  public  use. 
The  first  rule  is  doubtless  too  restricted,  since  in 
some  cases  and  in  some  jurisdictions  it  would  ex- 
clude compensation  for  injuries,  which  were  in- 
tended to  be  indemnified." 

The  weight  of  authority,  in  the  states  hav- 
ing the  new  Constltntlona  referred  to,  and 
In  Bngland,  seems  to  be  in  favor  of  the  sec- 
ond of  the  condasions  stated  in  the  forego- 
ing excerpt.  We  need  not  pursue  this  mat- 
ter further,  however,  since  we  have  no  such 
proTiaion  in  oar  Constitation,  and  no  stat- 
ute covering  that  ground. 

Our  Constitatioa  merely  guards  against  the 
talcing  or  approprlAtion  of  private  property 
for  public  use  without  Just  oompensatltn. 
Article  1,  i  21.  Our  statutes  in  terms  an- 
tborbse  and  regulate  the  taking  of  property 
under  the  right  of  eminent  domain,  provid- 
ing for  the  aseessmeat  of  damages  to  the 
owner  of  the  land  actually  taken,  and  tor 
the  ascertainment  of  the  damages  to  the  (est 
of  the  land  incidental  upon  the  taking  of  a 
part,  providing,  as  construed  by  our  cases, 
in  substance,  that  such  incidental  damages 
may  be  leeeeped  by  incidental  benefits,  and 
that  the  difference  shall  constitute  the  sum 
to  be  paid  as  damages  to  the  land  not  taken. 
Shan.  Code,  {  1867.  Our  cases  very  clearly 
point  out  how  the  damages  are  to  be  ascer- 
tained for  the  land  actually  taken.  They 
are  not  so  clear  on  the  subject  of  incidental 
damages  to  the  land  not  taken.  While  sev- 
eral elements  of  incidental  damages  have 
been  mentioned  in  these  cases,  no  adequate 
treatment  of  the  matter  has  been  attempted ; 
but  It  has  been  said  in  several  of  the  cases 
that  the  subject  is  Inherently  tull  of  dif- 
ficulty. 

[2]  The  diflJculty,  as  we  think,  springs,  in 
part  at  least  from  the  ambiguity  latent  in 
the  word  "damages,"  the  two  meanings,  which 
it  bears,  representing  concepts  quite  distinct 
From  this  vlewi>olnt  we  shall  consider  the 
language  of  our  Code.  That  section  (Shan. 
1867)  reads: 

"In  estimating  the  damages,  the  jury  shall 
give  the  value  of  the  land  [taken]  without  deduc- 
tion, but  incidental  benefits  which  may  result  to 
the  owner  by  reason  ot  the  proposed  improve- 
ments may  be  taken  into  consideration  in  esti- 
mating the  incidental  damages." 

The  word  "damages"  here  used  does  not 
mean  a  sum  of  money,  exacted  by  retributive 
justice  for  a  legal  injury  Inflicted,  but  pur- 
chase money  for  property  taken,  pursuant  to 
law,  for  the  use  of  a  public  improvement, 
and  compensation. for  the  loss  in  value  Ind- 
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dentally  Imposed  npon  the  residue  of  the 
tract  as  a  consequence  of  the  taking  of  a 
part  No  wrong  has  been  done,  and  hence 
no  Injury  ("Injuria")  in  the  legal  sense  pro- 
duced, therefore  there  are  no  damages  (an 
Inapt  expression,  Wray  v.  Railroad,  113  Tenn. 
rA4,  5S1,  82  S.  W.  471),  due  in  the  sense  In 
which  that  term  is  understood  in  actions  ez 
delicto.  The  clearing  up  of  this  ambiguity 
arising  from  the  use  of  the  term  "damages," 
in  the  section  referred  to,  relieres  us,  as  we 
think,  from  some  confusion  of  thought,  re- 
membering that  "damages"  in  the  true  sense 
is  a  term  indicating  a  monetary  exaction,  im- 
posed on  a  wrongdoer  as  a  means  of  compel- 
ling him  to  make  reparation  to  one  on  whom 
he  has  Inflicted  an  injury  in  the  legal  sense, 
that  is,  a  legal  wrong,  either  upon  persons  or 
property,  or  by  a  breach  of  contract,  whldi 
latter  Is  in  a  sense  an  injury  to  a  property 
right.  The  damages,  so  called,  in  the  kind  of 
case  now  before  the  court,  a  oondemnatlon 
proceeding  under  the  law  of  eminent  domain, 
arise  in  a  sense,  and  to  a  degree,  ez  con- 
tractu, although  one  of  the  parties  is  made  to 
enter  into  the  arrangement  through  compul- 
sion of  law.  It  is  in  truth  almost  as  cer- 
tainly upon  a  general  basis  of  contract,  as 
when  a  court  of  chancery  undertakes  to  put 
oa  the  market  the  land  of  an  infant,  or  of 
any  other  person  under  disability  when  a 
conversion  from  realty  into  personalty  Is  de- 
sired as  being  for  the  best  Interest  of  such 
person.  There  Is,  it  is  true,  no  meeting  of 
minds,  as  in  the  case  of  a  typical  contract, 
since  after  the  condemnor  indicates  through 
proper  pleadings  a  desire  for  certain  realty, 
the  state,  through  its  courts,  assumes  to  act 
for  both  in  effecting  the  transfer.  The  prin- 
ciple on  which  it  acts  is  that  the  owner  of 
the  land  shall  be  treated  as  one  offering  it 
for  sale,  at  a  fair  price,  while  not  being  un- 
der any  stress  of  circumstances  that  would 
Induce  him  to  sacrifice  his  property,  and  the 
condemnor  as  an  intending  buyer,  who  is 
alike  free  from  stress,  as  not  being  forced  to 
buy.  Woodfolk  v.  N.  &  O.  R.  R.  Co.,  2  Swan 
(32  Tenn.)-  422;  City  of  Memphis  v.  Sarah 
Bolton,  9  Helsk.  (56  Tenn.)  508,  510;  AUoway 
V.  Nashville,  88  Tonn.  510,  13  S.  W.  123,  8  L. 
R.  A.  123;  Wray  v.  Railroad,  113  Tenn.  544. 
552,  82  S.  W.  471;  Southern  Ry.  Co.  v.  City 
of  Memphis,  126  Tenn.  267,  148  S.  W.  662, 
41  L.  R.  A.  (N.  S.)  828,  Ann.  Cas.  1913E,  153; 
Southern  Railway  Co.  v.  Michaels,  126  Tenn. 
702,  708,  151  S.  W.  53;  Idaho- Western  Ry. 
Co.  V.  Columbia  Conference,  20  Idaho,  568, 
119  Pac.  60,  38  L.  R.  A.  (N.  S.)  497;  Lewis 
on  Eminent  Domain  (3d  Ed.)  ^i  693,  706. 
"It  is  not  In  the  nature  of  a  wrongful  taking, 
for  which  damages  are  to  be  assessed.  Nor 
is  it  a  claim  for  any  wrong  or  damage  done, 
but  the  appropriation  of  the  property  is 
legal  and  rightful,  as  much  ao  as  if  the  owner 
had  voluntarily  sold  it  to  the-  company,  and 
the<'0nl7  open  question  was,  What  Is  a  fair 
price  for  th«  property?    What  i»  its  value?" 


Woodfolk  V.  Railroad  Co.,  sopra,  at  page 
487  of  2  Swan. 

Two  persons  so  dealing  would  probably 
reach  a  result  whereby  the  land  would  pass 
from  the  .seller  to  the  buyer  on  a  Just  ap- 
praisal. The  court,  through  Its  fit  agencies, 
a  commission  or  a  trial  of  the  matter  by  a 
Jury  with  the  aid  of  witnesses,  ascertains 
the  price  for  both,  thus  completing  that  fea- 
ture of  the  assumed  relation.  It  fixes  for  the 
parties  the  price  of  the  land  taken,  based  on 
the  value  of  the  land,  taking  into  considera- 
tion Its  shape  or  form,  its  area,  and  all  of  Its 
capabilities  or  constituents  of  value.  Au- 
thorities supra. 

[3]  But  at  this  point  anothw  element  arises 
in  the  assumed  negotiation.  The  itarcel  of 
land  selected  and  priced  is  to  be  cut  out  of 
a  larger  parcel  or  tract.  A  prudent  negotia- 
tor, before  closing  the  contract,  would  con- 
sider how  the  rest  of  his  land  would  be  af- 
fected in  value  by  selling  off  the  portion 
desired  for  the  uses  of  any  given  public 
improvement.  The  owner,  as  stated,  occupies, 
fundamentally,  though  not  formally,  a  con- 
tractual status,  and.  If  acting  for  himself, 
would  save  himself  from  any  loss  in  the  lat- 
ter aspect,  either  by  adding  the  dUTerenoe 
onto  the  price  of  the  land  sold,  or  by  the  ex- 
action of  a  separate  sum.  The  law,  repre- 
senting him  in  a  condemnation  proceeding,  as- 
sumes the  right  to  sell  for  him,  both  to  fix 
the  price  he  shall  receive  for  the  land  actual- 
ly used  and  the  amount  which  he  shall  re- 
ceive as  compensation  for  the  lessened  value 
of  the  part  not  taken.  As  to  the  land  to  be 
taken,  it  has  engaged  to  treat  the  owner  from 
the  standpoint  of  one  who  is  offering  his 
land  for  sale  to  another  who  wishes  to  buy, 
as  if  neither  were  compelled  to  enter  the 
transaction.  Where  this  theory  or  principle 
is  employed  as  a  basis  for  effecting  the 
transfer  of  the  land  that  is  to  be  actually 
used,  what  warrant  can  there  be  for  abandon- 
ing It  when  that  stage  in  the  affair  is  reach- 
ed at  which  it  becomes  necessary  to  estimate 
the  impairment  in  value  of  the  residue  of 
the  tract?  Wliat  warrant  is  there  for  giving 
the  single  word  "damages,"  used  in  section 
1857  of  Shannon's  Code,  one  meaning  when 
applied  to  the  strip  taken  and  another  when 
applied  to  the  residue  of  the  land?  If  the 
theory  be  appropriate  and  Just  as  a  guiding 
principle  in  the  one  case,  it  Is  eqaally  ao  with 
the  other,  since  both  are  parts  of  one  trans- 
action, and  the  purpose  is  to  ascertain  the 
true  ainount  of  the  compensation  to  be  paid 
for  the  land,  and  for  the  depreciation  in  val- 
ue of  the  land  not  taken.  We  do  not  overlook 
the  true  nature  of  the  right  of  eminent  do- 
main (22  L.  R.  A.  [N.  S.]  7,  98,  94),  as  an  ex- 
ercise of  sovereign  txiwer;  and  It  may  be 
conceded  as  possible  that  the  sovereign  needed 
not  to  adopt  the  special  rule  we  have  indicat- 
ed ;  but  that  It  has  been  adopted  through 
a  iust  construction  of  the  Constitution  and 
the  laws  is  altogether  clear,  and,  having  been 
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ad<9ted,  it  xspresentB  a  principle  that  con- 
trols. Tbe  sovereign,  under  tbe  requirements 
of  the  Constitution  (some  authorities  hpld 
that  tbe  requirement  is  inherent,  without  re- 
gard to  the  Constitution,  but  we  need  not  go 
into  that  phase  of  the  matter) — the  sovereign, 
we  say,  being  under  the  necessity  of  ascer- 
taining the  sums  for  compensation  we  have 
mentioned,  was  bound  to  devise  some  plan 
for  the  execution  of  the  purpose.  The  method 
we  have  indicated  was  adopted,  and  must  be 
followed.  No  method  was  adopted  for  the'  re- 
lief of  the  owners  of  mere  neighboring  or  ad- 
jacent lands,  to  whom  Incidental  loss  ac- 
crued, by  reason  of  the  lawful  establishment 
and  operation  of  the  public  Improvement. 
They  were  left  to  the  common  law,  which  gives 
no  remedy  for  mere  consequential  damages, 
but  only  in  case  the  Injury  amounts  to  a  nui- 
sance or  taking.  The  owner  of  lands  of 
which  a  part  was  taken  was  left  in  the  same 
class  as  to  his  other  adjacent  land  not  part 
of  tbe  land  out  of  which  a  portion  was  taken. 
85  Am.  St  Bep.  299,  300,  note. 

Pursuing  the  thought  from  the  stand- 
point of  one  trying  to  ascertain  how  much 
the  residue  of  tbe  laud  is  lessened  in  value 
by  the  condemnation  of  a  part,  Is  It  lawful, 
as  above  Intimated,  to  consider  the  proxim- 
ity of  the  Improvement  itself  as  a  ground 
of  impairment  of  market  value  of  land? 
This  rule  was  applied  In  the  AUoway  Case, 
sdpra.  There  it  was  held  proper  to  esUniate 
as  an  element  of  depreciation  in  value, 
the  proximity  of  the  reservoir,  and  the  dan- 
ger of  Its  breaking  at  some  future  time,  and 
devastating  the  rest  of  the  tract,  notwith- 
standing the  most  careful  construction,  the 
danger  arising  from  the  nature  of  suph  struc- 
tures, and  tbe  Impossibility  of  guarding  with 
absolute  security  against  the  constant  pres- 
sure of  a  vast  body  of  water. 

Tbe  same  rule  obtains  in  other  Jurisdic- 
tions. Blescb  T.  Ballroad  Co.,  48  Wis.  188, 
2  N.  W.  113;  Concord  R.  B.  Co.  v.  Greely, 
23  N.  H.  (3  Foster),  237;  Railroad  v.  StlcK- 
ney,  150  111.  862,  37  N.  E.  1098,  26  L.  R.  A. 
773;  Railroad  v.  Church,  104  N.  C.  631,  10 
S.  E.  761 ;  Railroad  v.  Ball,  6  Ohio  St  675. 
In  fact  anything  may  be  taken  into  consid- 
eration which  would.  In  an  appreciable  de- 
gree, capable  of  ascertainment  in  dollars  and 
cents,  injure  the  market  value  of  the  land 
so  left  Paducah  &  Memphis  R.  R.  Co.  v. 
Stovall,  12  Helsk.  1 ;  Acker  v.  Knoxvllle,  117 
Tenn.  224,  281,  232,  96  B.  W.  973 ;  Kersey  v. 
SchuylkUl  River  East  Side  R.  Co.,  183  Pa. 
284,  19  Atl.  653,  7  L.  R.  A.  409,  and  note,  19 
Am.  St  Bep.  682;  2  Lewis,  Em.  Dom.  (8d 
Ed.)  f  748;  710;  4  Sutherland  <»n  Damages, 
f  1066;  10  Am.  &  Bng.  Encyc.  Law,  117^ 
1173 ;  6  Encyc.  of  Ev.  p.  214 ;  15  Oyc.  600. 

In  estimating  the  extent  of  lessened  value 
of  tbe  land  left  after  appropriating  a  part, 
that  Is  tbe  damages  so  callM,  it  is  proper 
to  consider  the  danger  of  fire,  the  annoyance 
that  will  probaWy  occur  from  noise,  smoke, 
cinders,  dust,  or  noisome  odors  or  raporfl 


frMn  engines,  and  the  Jarring  caused  by  the 
passing  of  trains  up(m  the  track  over  tbe 
land  taken.  Little  Bock,  etc,  By.  Co.  v. 
AJlm,  41  Arkv  4S1;  Elteabetb,  etc.,  R.  R. 
Ca  T.  Combs,  10  Bush  (Ky.)  382,  19  Am. 
Rep.  67;  Chicago,  etc.,  R.  B.  Co.  v.  Atter- 
bwy,  166  111.  281,  40  N.  E.  826;  Matter  of 
New  York,  etc,  B.  B.  Co.*  15  Hun  (N.  Y.) 
63;  Comstock  t.  Clearfield,  etc.,  By.  Co.,  169 
Pa.  682,  32  Atl.  431 ;  Weyer  v.  Chicago,  eta, 
R.  R.  Co.,  68  Wis.  180, 81  N.  W.  710 ;  Chicago, 
etc.,  Ry.  Co.  v.  Nix,  137  IlL  141,  27  N.  B. 
81 ;  Bangor,  etc.,  R.  R.  Co.  v.  McComb,  60  Ue. 
280 ;  County  of  Blue  Earth  v.  St  Paul,  etc., 
R.  B.  Co.,  28  Minn.  603, 11  N.  W.  73 ;  Bowoi 
V.  AUantlc  etc.,  R.  R.  Co.,  17  S.  0.  674; 
Tidewater  v.  Shartzer,  107  Va.  562,  69  B. 
B.  407,  17  L.  R.  A.  (N.  S.)  1053;  Idaho- 
Western  R.  Co.  v.  Columbia  Conference,  20 
Idaho,  568,  11»  Paa  60,  38  L.  R.  A.  IN.  S.) 
497,  507 ;  Savannah,  A.  &  N.  R.  Co.  v.  Wll- 
Uama,  133  Ga.  679,  66  S.  E.  942 ;  Omaha,  H. 
&  G.  R.  Co.  v.'Doney,  8  Kan.  App.  616,  48 
jPac.  831;  DanvlUe  &  I.  H.  R,  Co.  v.  Tld- 
irlck,  137  IlL  App.  653,  657;  Railroad  t. 
I  McAuUff,  43  Kan.  187,  23  Pac.  102 ;  Sabln 
V.  Railroad,  25  Vt  370 ;  Shano  t.  Bridge  Co., 
1 189  Pa.  246,  i2  Atl.  128.  69  Am.  St  R^. 
i  808.  The  rule  on  this  subject  is  weU  ex- 
pressed In  the  following  excerpt  from  Satb- 
j  erland  on  Damages,  vol.  4,  §  1065: 

"If  the  land  is  rendered  less  valuable  because 
i  it  is  exposed  to  fire,  or  if  acpess  is  rendered 
I  more  difficult,  or  if  the  use  of  the  remainder  is 
I  mure  inconvenienced  by  reason  of  the  rail- 
road, or  if  its  value  Is  depreciated  by  the  noise, 
smoke,  or  Increased  dangers  caused  by  such 
use,  all  these  are  to  be  included  in.  the  estimate 
of  damages ;  not  that  witnesses  are  to  be  called 
upon  to  estimate  tbe  damages  for  each  or  an^ 
of  them,  for  though  they  enter  into  the  esti- 
mates, the  question  is.  What  is  the  market  value 
of  the  land  without,  and  what  is  the  market 
value  of  the  remainder  of  the  piece  with,  the 
raiboad?  In  other  words,  what  is  the  value  of 
the  piece  which  is  taken,  and  how  much  is  the 
residue  depreciated  in  its  market  value  by  its 
separation  and  by  the  construction  of  the  rail- 
road? These  two  suras,  added  together,  cover 
the  amount  of  compensation  to  which  the  Injur- 
ed party  is  entitled." 

Again,  In  section  1066: 

"Where  a  part  has  been  taken  for  a  railroad 
It  Is  proper  to  consider  all  tbe  Inco&venienQeB 
from  the  sounding  of  whistles,  ringing  of  bells, 
rattling  of  trains,  jarring  of  the  ground,  from 
smoke,  invasion  of  privacy,  and  the  deprivation 
of  light,  means  of  access,  and  like  matters  so 
far  as  diey  severoUy  arise  from  the  use  of  the 
strip  taken  and  opened  up  to  use,  excluding  all 
common  and  indirect  damages ;  that  Is,  such 
as  affect  the  owner  in  common  with  all  other 
members  of  the  community." 

It  is  Insisted  In  behalf  of  tbe  plaintiff  that 
our  cases  have  already  fixed,  as  tbe  only  true 
criterion  of  Incidental  damages,  the  loss  caus- 
ed by  the  special  physical  consequences  re- 
sultant from  tbe  erection  of  the  railroad  as 
distinguished  from  those  caused  by  Its  opera- 
tion, such  ns  the  separation  of  tbe  land,  one 
part  from  the  other,  by  the  railroad  trac^, 
tbe  making  of  cuts  and  fills,  the  inconvenience 
of  reaching  bams  and  other  outhonses,  the 
impairment  of  acoese  to  roads  o>  streets,  and 
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tite  Uke,  and  that  the  recognition  of  Impair- 
ment to  the  market  value  of  the  residue  of 
the  land  not  taken,  from  other  causes,  la  a 
dletinct  departure  from  precedent  Tbla  Is 
a  mistaken  view.  In  several  of  our  cases 
the  obvious  physical  Inconveniences  Just  re- 
ferred to,  and  others  Uke  them,  are  mentioned 
as  Instances,  but  in  no  case  are  they  held  ex- 
clusive, or  held  out,  or  suggested,  as  covering 
the  whole  field.  We  have  no  case  which  holds 
that  Impairment  of  market  value  is  not  a  true 
criterion.  On  the  contrary  we  liave  two  to 
which  It  was  held  that  this  was  a  prefer  mat- 
ter to  consider  In  estimating  the  damages. 
Paducah  &  Memphis  Railroad  Co.  v.  Stovall, 
59  Tenn.  (12  Helsk.)  1,  3,  4 ;  Acker  ▼.  Knox- 
vlUe,  supra.  In  the  first  of  these  cases  the 
court  approved  as  unexceptionable,  the  charge 
of  the  trial  Judge  in  which  he  had  instructed 
the  Jury  to  consider  as  an  element  "the  to- 
crease  or  decrease  to  the  price  of  the  remain- 
der of  the  tract"  In  the  second  case  the  di- 
rect potot  was  ruled,  to  a  contro>venty  be- 
tween an  abutttog  owner  and  the  city  of 
Kn(»cTllIe,  under  a  statute  allowtog  damages 
resulttog  from  a  change  to  the  grade  of 
streets.  As  indicated  to  the  last  case,  the 
only  way  to  which  the  open  physical  tocon- 
venlences  of  the  ktod  we  have  previously  re- 
ferred to  could  be  made  available  as  elements 
of  damage  would  be  the  extent  to  which  tbey 
had  impaired  the  market  value. 

"These  incidents,"  said  the  court,  "would  be 
all  such  as  one  would  take  into  consideration 
in  estimating  the  value  of  the  property,  after 
the  grading  had  been  completed.  So  that  the 
test  of  the  difference  between  the  market  value, 
ju8t  before  the  grading  and  just  afterwards, 
would  be  a  true  one,  and  would  indicate  the  real 
injury  suffered ;  the  Incidents  referred  to  suffic- 
ing to  direct  the  attention  of  the  jury  to  the  spe- 
cial elements  of  the  injury  and  the  bene6t8  aris- 
ing out  of  the  grading,  and  necessary  to  be  tak- 
en into  consideration  in  forming  an  estimate  of 
the  value  of  the  property  before  and  after." 

But  it  was  never  supposed  in  these  cases,  or 
to  any  other  of  our  cases,  that  If  other  ele- 
ments Impairing  market  value  appeared  that 
these  were  to  be  excluded.  Indeed,  as  we 
have  already  pointed  out  to  the  case  of  AUo- 
way  V.  Nashville,  supra,  the  damages  to  be 
apprehended  from  the  mere  propinquity  of 
the  erection  must  be  considered  to  estimating 
the  Incidental  damages.  Further,  If,  as  to- 
slsted  by  the  platotiff.  Incidental  damages 
can  be  such  only  as  are  caused  by  the  con- 
struction of  the  road,  as  dlsttoguished  from 
those  caused  by  Its  operation,  why  was  the 
rule  laid  down  in  Railroad  v.  Ratoe,  114  Tenn. 
569,  572,  8S  S.  W.  857,  that  snch  damages 
should  be  estimated  on  the  basis  that  the 
entire  strip  taken  would  be  occupied  by  as 
many  tracks  as  practicable?  There  could  be 
no  reason  for  this  rule,  except  that  the  to- 
ddental  damages  caused  by  the  operation  of 
the  road  were  to  be  assessed,  as  well  as  those 
caused  by  Its  construction.  Such  damages 
from  operation  would  be  the  danger  of  Are, 
the  noise,  smoke,  and  vibration,  which  we 
have  already  referred  to^    In  Wray  r.  Rail- 


road, Bupra,  apeaktog  of  toddental  damages, 
the  court  nld  (US  Tenn.  page  667,  82  S.  W. 
474): 
They  "may  consist  to  the  necessttr  Ot  new 

fences  and  walls,  the  removal  of  oatbmidings, 
or  the  danger  or  inconvenience  of  getting  to 
them,  •  »  »  and  many  other  thtoga"  (citing 
Lewis  on  Ehntoent  Domain,  {  496). 

In  that  section  of  the  edition  then  extant, 
now  section  739  of  the  third  edition,  so  re- 
ferred to  and  approved  by  this  court,  the  au- 
thor, after  referring  to  the  elements  Just 
mentioned,  and  others  of  a  similar  nature, 
then  proceeds  (page  1312): 

"  'In  an  inquiry  whether,  and  bow  much,  the 
part  of  a  farm  not  taken  for  railroad  right  of 
way  is  depreciated  in  value  by  the  appropria- 
tion of  a  part,  evidence  as  to  the  aiae  ot  the 
farm ;  the  purpose  for  which  it  was  used ;  the 
improvements  thereon,  and  how  located ;  the  di- 
rection of  the  road  across  the  farm ;  the  cuts 
and  fills  made  or  to  be  made  to  the  constrnctioB 
of  the  road;  the  width  of  the  right  of  way;  the 
height  of  embankmenta;  the  depth  of  ditches; 
the  inconvenience  in  crossing  the  track  from 
one  part  of  the  farm  to  another;  the  liability 
of  stock  bemg  killed ;  the  danger  from  fire  fnnn 
passing  txaina— are  all  facts  comj)etent  for  the 
jury's  consideration  in  determinmg  the  depre- 
ciation in  value  of  the  remainder  of  the  farm' " 
(citing  Omaha  Southern  R  R.  Co.  v.  Todd,  39 
Neb.  818.  58  N.  W.  289).  "In  the  case  just 
referred  to  it  was  also  said  that  'everything 
which  tended  to  show  that  the  continuing  pres- 
ence and  operation  of  the  road  across  the  farm 
tended  to  make  It  more  valuable  was  competent 
and  everything  which  tended  to  show  that  tlie 
continuing  presence  and  operation  of  the  road 
across  the  farm  depredated  its  market  value 
was  competent'  Every  element  aristog  from 
the  construction  and  operation  of  the  work  or 
improvement  which,  in  an  appreciable  degree. 
is  capable  of  ascertainment  in  dollars  and  cents, 
that  enters  into  the  diminution  or  increase  of 
the  value  of  the  particular  property,  is  prop- 
erly to  be  taken  toto  consideration  in  determin- 
ing whether  there  has  been  damage  and  the  ex- 
tent of  it" 

So  It  appears  that  the  doctrine  laid  down 
In  the  present  case  is  by  no  means  a  novelty 
to  our  state.  In  the  present  opinion  we  have 
only  stated  some  additional  particulars  neces- 
sarily falling  within  the  rule,  and  have  en- 
deavored to  offer  certain  reasons  which  seem 
to  us  to  Justify  the  doctrtoe  as  resting  in 
sound  prtodple  and  substantial  Justice.  We 
need  say  no  more  than  we  have  already  said 
as  to  the  overwhelming  weight  of  authority 
to  other  Jurisdictions  as  to  the  propriety 
ot  condderlng  the  matter  of  proptoquity  and 
all  that  it  reasonably  portends  to  the  way  irf 
direct  tojury  to  the  proi)erty,  and  hence  Im- 
pairment of  market  value.  Indeed  we  think 
It  would  be  an  Impeactunent  of  the  fairness 
of  our  Jurisprudence  If  the  rule  were  other- 
wise. It  would  be  nothing  less  than  saying 
that  our  courts  could,  not  only  wlthto  our 
Constitution,  but  under  a  true  conception  of 
Justice,  compel  one  of  our  dtlzens  to  sui^ 
render  part  of  his  land  for,  say,  the  erection 
of  a  public  pesthouse,  and  receive  no  com- 
pensation for  Injury  to  the  market  value 
of  the  rest  of  bis  tract  To  exercise  sucii  a 
power  would  be,  not  to  administer  Justice, 
but  to  Inflict  oppression.    Moreover,  It  would 
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lestroy  the  very  principle  by  which 

profess  to  be  guided  in  conducting 
ers — that  the  landowner  should  be 
I  as  one  willing,  but  not  compelled, 
id  the  condemnor  as  one  willing, 
»inpelled,  to  buy.    No  one  can  sup- 

the  landowner  would  consent  to 
^cific  part  out  of  a  tract  without 
K  ■  how  the  taking  of  that  part 
jct  the  rest  of  the  tract,  and  with- 
Ing  compensation  for  the  lessening 
arket  value  of  the  latter  thereby. 

do  this,  If  left  free  to  act,  by  add- 
e  price  of  the  part  sold.  In  con- 
1  cases  he  cannot  do  this,  but  must 
e  obtentlon  of  a  separate  sum  from 
aser  to  cover  such  incidental  dam- 
n  an}'  one  suppose  that  If  free  to 
tie  would  demand  anything  less  than 
i  damage  to  the  market  value  of 
left  in  bis  tract?  Can  any  one  say 
nd  would  not  be  Just? 
s  nothing  in  Vaulx  v.  Railroad,  120 
J,  108  S.  W.  1142,  Herd  v.  Railroad, 
1.  399,  123  S.  W.  637,  136  Am.  St 

19  Ann.  Cas.  331,  nor  Indeed  in  any 
ases,  contrary  to  what  we  hold  in 
lit  case. 

;  stated  the  principles  which  we 
itrol  the  controversy,  we  shall  now 
vhetUer  the  objections  made  to  the 
f  the  court  are  well  taken. 
is  assigned  to  the  following  portions 
arge: 

re  results  from  the  construction  and 
operation  of  this  railroad  any  mere, 
apprehensionB,  objection  or  damages 
ed  by  or  common  to  the  entire  commu- 
Migh  which  this  railroad  runs,  and 
(  not  directly  and  proximately  result 

taking  of  the  right  of  way  strip  and 
er  construction  and  proper  operation 
(f  this  railroad,  or  which  do  not  direct- 
pecially  affect  and  reduce  the  fair,  cash 
alue  of  the  remainder  of  the  property 
1,  such  things  are  not  to  be  considered 
it  all,  but  everything  necessarily  con- 
'ith  and  directly  and  proximately  re- 
Tom  the  taking  of  the  right  of  way 
d  the  proper  and  careful  construction 
•ntion  of  this  railroad,  which  has  the 
directly  and  especially  reducing  or  pe- 

dama^ng  the  fair  cash  market  value 
jmninder  of  the  land  taken,  are  to  be 
id  by  you  in  awarding  incidental  damag- 

remainder  of  the  land  not  taken;    and 

fact  that  other  pieces  of  land  lying  in 
Moiimity  to  the  railroad,  and  no  part 

I  is  taken,  suffer  similar  damages  to 
;dally  resniting  as  aforesaid  to  the  re- 
ef the  tract  of  land  in  question  consti- 
reason  or  excuse  why  you  must  not 

Dcli  inddental  damages  to  the  remain- 
lis  tract  of  land  not  actually  taken." 

0  the  fdlowing  portion  of  the  charge: 
ental  damages  are  damages  to  the  land 
ID,  M  distinguished  from  compensation 
and  that  is  taken.  The  incidental  dam- 
the  rematader  of  the  land  not  taken, 
ou  will  award  in  this  case,  are  such 
7  damages  to  or  reduction  of  its  fair 
irliet  value  as  naturally,  directly,  and 
tely  result  from  and  are  produced  by 
lal  taking  of  the  strip  of  land  100  feet 
Mitaining  2.31  acres,   and  by  the  con- 

II  and  operation  of  the  railroad  thereon, 
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asBnmlng  that  it  will  not  be  either  constructed 
or  operated  negligently  or  carelessly,  but  will 
be  both  constructed  and  operated  with  ordinary 
care ;  that  is,  such  care  as  would  be  expected 
of  one  of  ordinary  prudence  uuder  all  the  then 
existing  and  surrounding  circumstances." 

Likewise  the  following: 

"And,  further,  as  to  the  incidental  damages 
you  will  award  with  reference  to  the  remain- 
der of  the  tract  of  land  not  taken,  I  charge 
you  that  you  are  allowed,  and  that  you  should 
talce  into  consideration  in  estimating  these  in- 
cidental damages,  any  necessary  danger  and 
peril  from  sparks  or  fire  incident  to  the  care- 
ful operation  of  trains  while  on  said  strip,  and 
necedsary  noise,  smoice,  soot,  cinders,  escaping 
fumes  and  gases  and  \-ibration,  which,  though 
the  road  he  constructed  and  operated  with  ordi- 
nary care  over  the  right  of  way  strip,  neces- 
sarily, directly,  and  proximately  affect  unfavor- 
ably the  fair  cash  marlcet  value  of  the  remain- 
der of  the  land  not  taken.  And  with  reference 
to  this  I  charge  you  that,  if  the  preponderance 
of  all  the  evidence  shows  yon  that  such  thin^ 
must  necessarily  result,  even  though  the  rail- 
road be  constructed  and  operated  with  ordinary 
care  over  the  strip  of  land  taken,  which  you 
must  assume,  and  if  the  preponderance  of  all 
the  evidence  also  shows  to  you  that  these  things 
will  directly  and  proximately  depress  the  fair 
cash  market  value  of  the  remainder  of  the  tract 
not  taken,  then  you  must  take  into  considera- 
tion the  necessary  danger  and  peril  from  sparks 
or  fire  from  trains  while  on  said  strip,  and  the 
necessary  noise,  smoke,  soot,  cinders,  escaping 
fumes,  gases,  and  vibrations  so  resulting,  as 
well  as  inconvenience  to  ingress  and  egress 
from  one  part  of  the  remainder  of  the  land  not 
taken  to  another  part  of  the  land  not  taken.'' 

It  is  perceived  that  the  foregoing  instruc- 
tions are  In  full  accord  with  the  principles 
we  have  previously  stated.  The  assignments 
making  objections  to  the  foregoing  parts  of 
the  charge  must  therefore  be  overruled. 

There  are  likewise  numerous  other  assign- 
ments, based  on  the  refuel  of  the  trial  Judge 
to  charge  certain  instructions  offered  by  the 
plalntiir,  stating  principles  the  reverse  of 
those  contained  In  the  charge  of  the  court 
which  we  have  approved;  also  still  other  nu- 
merous assignments,  all  arising  on  the  action 
of  the  trial  Judge  in  refusing  to  strike  oat 
certain  of  defendants'  evidence  and  his  re- 
fusal to  iiermit  the  Introduction  of  certain 
evidence  by  the  plaintlfT,  all  of  which  are 
founded  on  theories  diametrically  opposed  to 
the  principles  which  we  have  Just  held  should 
control  the  controversy.  These  assignments 
must  also  be  overruled.  These  several  as- 
signments, together  vrtth  those  on  the  sec- 
tions of  the  charge  we  have  quoted,  are  num- 
bered from  1  to  14,  Inclusive. 

[4]  Sufficient  has  already  been  said,  per- 
haps, to  fully  Indicate  what.  In  our  view,  is 
to  be  understood  by  the  term  "special  dam- 
ages"; but  there  is  much  discussion  In  the 
briefs  of  counsel  as  to  what  shall  be  excluded 
under  the  term  "general  damages."  It  Is 
manifestly  impossible  to  define  the  term  so 
as  to  cover  all  possible  cases.  It  may  be  de- 
fined, as  was  done  by  the  learned  trial  Judge, 
in  one  of  the  excerpts  quoted' supra,  as: 

"Damages  common  to  the  entire  community 
through  which  the  railroad  runs,  and  which  do 
not  directly  and  proximately  result  from  the 
taking  of  the  right  of  way  strip,  and  the  prop- 
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er  construction  and  proper  operation  thereon 
of  the  railroad." 

The  two  terms  are  drawn  from  tbe  law  of 
nuisance;  the  term  "general  damages"  corre- 
spouding  with  the  term  "public"  or  "common 
nuisance,"  and  the  term  "special  damages" 
corresponding  with  the  term  "private  nui- 
sance"; for  the  former,  when  the  injury  is 
only  to  the  public  in  general,  there  can  be  no 
private  action,  while  for  the  latter  there  may 
be,  but  a  public  or  common  nuisance  may  be 
at  the  same  time  a  private  nuisance,  when  it 
inflicts  a  special  Injury  upon  the  property  of 
some  individual,  different  from  that  inflicted 
on  the  public  at  large,  and  such  siiedal  in- 
jury occurs  when  the  nuisance  impairs  the 
value  of  such  property  In  an  appreciable  de- 
gree that  can  be  measured  In  dollars  and 
centa  WyUe  v.  Elwood,  134  lU.  281,  25  N. 
E.  570,  9  L.  B.  A.  726,  23  Am.  St  Rep.  673. 

"The  use  of  a  steam  engine  in  a  crowded 
street  may  be  a  public  nuisance,  but,  in  a  case 
wbere  the  smoke  from  it  also  injured  the  goods 
in  a  man's  shop  and  made  his  dwelling  uncom- 
fortable, it  was  held  to  be  such  a  private  nui- 
sance as  would  give  him  a  right  of  action. 
Wood,  Nuisance,  f  649.  In  Francis  v.  Schoell- 
kopf,  63  N.  Y.  162,  it  was  held  that,  although 
the  stench  from  a  tannery  injured  a  large  num- 
ber of  houses,  yet  the  plaintiff,  -whose  dwelling 
was  made  uncomfortable  and  almost  uninhabit- 
able was  entitled  to  sue  for  her  particular  in- 
jury."    Id. 

In  Aldrich  t.  Wetmore,  62  Minn.  164,  171, 
172,  53  N.  Wi.  1072,  1074,  It  Is  said: 

"Again,  take  the  case  of  an  obstruction  of 
a  street.  Those  who  are  injured  merely  be- 
cause they  are  prevented  from  traveling  that 
street  could  not  maintain  private  actions,  for 
it  is  only  a  public  right,  enjoyed  in  common 
with  people  generally,  which  has  been  interfered 
with ;  but  those  whose  property  or  business  in 
the  Immediate  vicinity  is  impaired  in  value  or 
destroyed,  by  reason  of  the  interruption  of  con- 
venient access  to  the  premises,  may  have  their 
actions,  because  it  is  their  private  property 
rights  that  have  been  interfered  with.  It  is 
not  the  number  who  suffer,  but  the  nature  of 
the  right  affected,  which  determines  whether  an 
action  will  lie.  If  the  nuisance  merely  affects 
the  rights  enjoyed  by  citizens  as  a  part  of  the 
public,  as,  for  example,  the  right  to  travel  a 
pubiic  highway,  the  only  redress  is  by  proceed- 
ings in  the  name  of  the  state,  although  only  one 
man  has  been  actually  prejudiced.  If,  on  the 
other  hand,  the  right  interfered  with  is  a 
private  one,  as  where  one  suffers  damage  in 
person  or  estate  by  reason  of  the  nuisance,  an 
action  will  lie,  whether  the  number  of  those 
who  have  suffered  is  one  or  one  hundred." 

To  the  same  effect,  see  Chicago  v.  Burcky, 
158  111.  103,  42  N,  E.  178,  29  L.  R.  A.  568,  49 
Am.  St.  Rep.  142 ;  Miller  v.  Schenck,  78  Iowa, 
372-375,  43  N.  W.  225 ;  Sheedy  v.  Union  Press 
Brickworks,  25  Mo.  App.  527;  Thomas  v.  In- 
tercounty  St.  By.,  167  Pa.  120,  125-126,  31 
Atl.  476;  Flynn  v.  Taylor,  127  N.  Y.  596,  28 
N.  E.  418, 14  L.  R.  A.  556. 

Still  illustrating  by  street  cases,  it  was 
said  In  Re  Melon  Street,  182  Pa.  397,  38  Atl. 
482,  38  L.  R.  A.  275,  referring  to  a  claim  for 
damages  under  a  Pennsylvania  statute  con- 
cerning tbe  vacation  of  streets: 

"For  the  loss  or  inconvenience  caused  by  the 
vacation  of  a  street,  which  those  who  own  prop- 
erties abutting  Uiereon  share  in  oinnmon  with 


the  community  at  large,  there  can  be  no  re- 
covery. Where  their  loss  does  not  differ  in  kind 
from  that  sustained  by  all  others  who  have  oc- 
casion to  use  the  street  for  the  purpose  of  trav- 
el, it  is  damnum  absque  injuria.  But  the  own- 
ers of  properties  which  nave  depreciated  io 
value  by  reason  of  the  closing  of  the  street  have 
sustained  an  injury  in  tiieir  property  rights 
which  is  peculiar  to  themselves,  and  which  ii 
different  in  kind  from  the  injury  sustained  by 
those    who    use    the    street    for  'travel    only. 

•  *  *  It  is  an  additional  injury,  caused  by 
the  impairment  of  an  entirely  distinct  rieht, 
the  special  right  of  ingress  and  egress.  The 
interest  of  the  public  in  a  highway  consists 
wholly  in  tbe  right  of  passage  with  the  inciden- 
tal right  to  do  all  acts  necessary  to  keep  it  is 
repair;  the  owner  of  land  fronting  on  a  high- 
way has  an  additional  interest  which  most  be 
regarded  as  property  and  which,  when  the  ri^t 
to  recover  has  been  given  by  the  state,  wUl  sus- 
tain a  claim  for  compensation." 

So,  in  Pennsylvania  R.  R.  Co.'s  Appeal, 
115  Pa.  514,  529,  5  Atl.  872,  877: 

"All  persons  who  merely  travel  on  Brown 
street  suffer  the  same  kind  of  inconvenience  or 
injury,  though  the  suffering  may  differ  in  de- 
gree. But  be  who  has  his  dwelling  fronting  on 
the  street,  who  cannot  turn  his  carriage  between 
tbe  front  of  his  lot  and  the  rails,  who  most 
drive  around  a  block  because  he  cannot  turn  io 
the  street,  whose  business  as  a  physician  is  in- 
terfered with,  or  who  is  subject  to  the  smoke, 
noise,  and  other  incidents  of  railway  trains 
passing  near  his  door,  suffers  a  special  injury 
which  differs  in  kind  as  well  as  degree  from  that 
done  to  the  mere  traveler." 

In  Bangor  A  P.  B.  R.  C!o.  v.  McComb,  60 
Me.  290,  297,  after  discussing  the  right  to 
recover  for  damages  done  to  the  remaiulng 
part  of  tbe  land  left  after  taking  a  portion 
of  the  whole  tract,  the  court  said: 

"There  must  be,  however,  a  limit,  which  will 
exclude  remote,  indefinite,  or  possible  damages. 
Tbe  damages  must  be  direct,  not  such  as  are 
general  or  common  to  others  or  to  the  whole 
community.  They  must  be  such  as  it  may  be 
fairly  anticipated  will  result  from  the  taking 
of  the  land,  in  tbe  form,  direction,  and  use  ot 
tbe  track  or  road  taken  to  the  remaining  part, 
and   to  tbe  erections  thereon." 

"Although  it  might  be  difficult  to  exclude 
from  the  enlarged  idea  of  a  'just  compensatioii' 
some  of  those  damages  which  are  termed  indi- 
rect,' yet  the  difficulty  of  estimating  them,  and 
the  almost  unlimited  range  which  such  a  discus- 
sion must  take,  and  the  impossibility  of  justly 
giving  damages  for  such  indirect,  remote,  or 
general  injuries,  when  one  man's  land  is  taken, 
and  refusing  them  to  his  neighbor,  who  may  be 
an  equal  sufferer  in  fact,  from  the  proximity 
of  his  premises,  no  part  of  which  is  taken  for 
the  road,  have  led  to  the  conclusion  that  the 
only  practicable  rule  is  to  confine  the  award 
to  the  direct  injuries  to  the  lot  in   guestion. 

*  *  *  The  corporation  requested  the  instmc- 
tion  that  tbe  jury  'are  not  authorised  to  assess 
any  damages  for  all  inconvenience  arisinK  from 
the  sounding  of  wbisUes,  the  ringing  of  bells, 
tbe  rattling  of  trains,  the  jarring  of  the  ground, 
and  for  smoke,  which  are  common  to  all  tbe 
inhabitants  and  proprietors  along  the  line  of 
the  railroad.'  The  presiding  officer  instructwi 
the  jury  that  the  inconveniences  named  in  thf 
request,  to  constitute  elements  of  damage  in  tbi!< 
case,  must  be  the  result  of  the  location  of  the 
road  over  the  premises  in  question.  That  tbe 
wbistiing,  ringing  of  bells,  and  other  matters 
named,  at  a  distance,  and  which  constitnted  a 
common  annoyance  were  not  to  be  considered. 
We  understand  tbnt  tbe  fair  meaning  of  this 
instruction  is  that  these  matters  off  of  the  prem- 
ises  in   question,   at   any   distance   tfaerenxHn, 
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most  be  excluded  from  consideration.  Bat  the 
jury  might  consider  them,  when  arising  £rom 
the  use  of  the  land  taken,  and  on  that  land.  Ho 
one  can  seriously  question  that  many,  if  not  all, 
the  matters  specified  in  the  re^^uest  may  be  spe- 
cially annoying  to  the  owner  m  the  use  of  his 
property.  The  track  may  be  so  near  his  house 
that  smoke  may  enter  it  every  time  the  en^e 
passes.  His  house  may  be  at  the  exact  distance 
from  a  crossing,  which  the  law  designates  as  the 
place  where  the  whistle  shall  be  sounded  with 
Its  shrill  cry.  If  the  jury  might  properly  con- 
sider the  use  to  be  made  of  the  land,  then  all 
the  natural,  usual,  and  lawful  results  from 
that  use  may  be  considered,  when  restricted  to 
the  lot  itself.  A  common  nuisance,  which  an- 
noys the  whole  neighborhood,  may  also  be  a 
private  and  special  nuisance  to  an  individual, 
ueyoud  that  endured  by  the  public.  We  see  no 
ground  to  except  to  this  instruction,  qualified 
as  it  was  in  the  giving,  and  also  quabfied  by 
a  reference  to  the  former  part  of  the  charge, 
by  which  all  common  and  indirect  damages 
were  excluded." 

To  the  same  effect  see  Walker  r.  Old  Col- 
ony &  Newport  Ry.  Ca,  103  Mass.  10,  14, 
15,  4  Am.  Rep.  509. 

"The  damage  must  be  a  damage  to  property, 
and  not  a  mere  personal  inconvenience  or  in- 
jury. •  ♦  •  If  a  right  of  action  is  merely 
pergonal,  without  reference  to  property,  the 
Constitution  does  not  guarantee  compensation. 
If  the  injury  amounts  only  to  an  inconvenience 
or  discomfort  to  the  occupants  of  property, 
which  would  authorize  a  personal  action,  but 
not  affecting  the  value  of  the  property,  it  is 
■not  within  the  provision.  •  •  •  The  special 
damage  must  be  different  in  kind  from  that  sus- 
tained by  the  general  public,  although  it  does 
not  cease  to  be  special  because  a  considerable 
number  are  affected  in  the  same  way.  •  •  • 
The  general  pnblic  does  not  mean  the  people  of 
the  state  at  large  or  of  some  other  town  or  city 
who.  are  not  affected  at  all  by  the  improvement, 
but  it  means  the  people  of  the  whole  neighbor- 
hood, and  if  the  damages  differ  only  in  degree 
from  those  suffered  in  common  by  such  public, 
the  injury -is  not  within  the  provisions  of  the 
Constitution.  It  is  a  matter  of  common  knowl- 
edge that  where  bituminous  coal  is  used  by  in- 
dividuals, mannfactarlng  establishments,  and 
railroads,  the  atmosphere  is  filled  with  smoke 
and  more  or  less  soot  is  deposited  over  the 
whole  neighborhood  or  city._  In  populous  com- 
munities no  one  escapes  injury  and  annoyance 
from  other  causes,  such  as  the  dust  raised  in 
dry  weather  by  teams,  and  the  noise  of  travel 
over  stone  pavements,  and  perhaps  with  loads 
which  add  greatly  to  the  noise.  Such  things  are 
inconveniences,  but  they  are  common  to  every- 
body and  special  to  none.  They  affect  every 
one  who  comes  within  their  range,  without  re- 
gard to  ownership  of  property,  if  It  were  not 
required  that  damages  should  be  special  to  prop- 
erty, there  would  be  no  stopping  place  in  litiga- 
tion, and  the  number  of  infinitesimal  injuries 
for  which  action  could  be  brought  would  be  un- 
limited." I.  C.  R.  R.  Co.  V.  Trustees  of 
Schools,  212  111.  406.  413,  72  N.  E.  39,  42. 

[5]  It  Is  perceived  from  the  description 
which  has  been  given  of  the  term  "general 
damages,"  the  latter  has  no  application  to 
and  does  not  tend  to  relieve  the  apparent 
inequality  arising  out  of  the  fact  that  where 
a  part  of  an  owner's  land  has  been  taken 
in  condemnation  proceedings,  consequential 
damages  are  allowed  him  for  the  injury  or 
loss  of  market  value  Inflicted  upon  the  res- 
idue of  the  tract  not  taken,  and  that  such 
damages  are  not  allowed  in  the  case  of  ad- 
jacent owners,  no  part  of  whose  land  is  tak- 


en, although  they  suffer  much  to  the  same 
extent  This  point  was  considered  in  the 
case  of  Blesch  t.  Chicago  &  Northwestern 
Ry.  Co.,  48  Wis.  168,  188-191,  2  N.  W.  113. 
In  that  case  it  was  said  that  the  statutes 
regulating  the  exercise  of  the  right  of  emi- 
nent domain  impose,  as  a  condition  of  the 
taking  of  the  land  of  any  owner,  that  he 
eiiaU  be  paid  damages  to  the  extent  that  the 
residue  of  his  tract  shall  be  injured,  while 
the  right  of  an  adjacent  owner,  no  part  of 
whose  land  is  taken,  is  regulated  by  the  com- 
mon law,  which  grants  no  recovery  for  mere 
consequential  damages  attendant  upon  the 
operation  of  a  public  improvement  author- 
ized by  law.    Continuing,  the  court  said: 

"It  may  be  said  that  the  law  is  unequal  and 
unjust  which  allows  the  person  whose  lands 
are  taken,  not  onljr  the  value  of  his  lands,  but 
his  damages  resulting  from  the  use  of  the  lands 
so  taken,  for  railroad  purposes,  and  makes  no 
provision  for  making  any  compensation  to  the 
adjacent  owner  whose  lands  are  not  taken,  but 
suffers  in  the  same  degree  as  his  neighbor  from 
the  operation  of  ttie  road.  There  may  be  some 
force  in  this  argument  when  addressed  to  the 
Legislature,  but  it  can  have  but  little  force 
when  addressed  to  the  court,  whose  duty  it  is, 
not  to  make  the  laws,  but  to  administer  them 
as  made." 

At  another  place  In  the  opinion  It  is  said: 

"The  fact  that  a  man  whose  land  is  not  tak- 
en cannot  recover  any  consequential  damages 
which  be  may  sustain  by  reason  of  the  building 
and  operating  the  road  near  his  land  does  not 
prove  that  the  party  whose  land  is  so  taken 
cannot  recover  damages  of  a  like  nature.  The 
right  of  the  latter  depends  upon  the  Constitu- 
tion and  the  statute  giving  him  the  right  to  re- 
cover damages,  and  the  right  of  the  former  de- 
pends upon  the  principles  of  the  common  law, 
the  statute  being  entirely  silent'  upon  the  sub- 
ject" 

The  foregoing  observations  are  equally  ap- 
plicable under  our  own  Constitution  and  stat- 
utes. It  is  clear,  therefore,  that  the  conse- 
quential damages  suffered  by  mere  adjacent 
owners,  no  part  of  whose  land  had  been  tak- 
en, did  not  fall  within  the  term  "general 
damages,"  to  be  excluded  in  estimating  the 
damages  to  which  the  defendants  were  en- 
titled in  the  present  case. 

The  supposed  injustice  arising  from  this 
state  of  the  law  as  noted  In  Richards  ▼. 
Washington  Terminal  Co.,  supra,  wrought  as 
the  motive  which  prompted  the  amending  of 
the  Constitutions  of  certain  states  there  men- 
tioned, and  In  changing  the  statute  laws  of 
England,  as  fully  shown  by  Lewis  in  section 
346  and  succeeding  sections.  But  the  dis- 
tinction is  easily  coraprehenslble  on  the 
grounds  set  forth  in  the  case  last  quoted, 
and  in  other  cases  from  which  excerpts  have 
been  made.  It  becomes,  or  seems  to  us,  the 
more  tolerable,  too,  when  it  is  considered 
that  condemnation  proceedings,  as  we  have 
already  ventured  to  hold,  should  be  treated 
as  resting  fundamentally  on  the  basis  of  con- 
tract, while  the  rights  of  mere  adjacent 
owners  find  protection,  as  to  the  injuries  com- 
plained of,  only  under  the  law  of  tort  It 
is  true  a  man  may  suffer  as   much   loss 
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through  the  meaus  of  an  Improrident  con- 
tract, made  by  himself  with  another,  or  by 
a  court  for  him,  as  through  an  injury  in- 
flicted upon  him  by  the  tort  of  another,  but 
it  is  beyond  doubt  that  through  the  liberty 
of  contract  be  may  protect  himself  from 
many  Inconveniences  against  which  the  law 
could  not  otherwise  afford  him  any  redress; 
relief  which  neither  he  nor  another  could 
claim  under  the  law  governing  cases  of  tort 

Assignments  Nos.  16, 16,  and  17  raise  points 
of  evidence  similar  in  character. 

No.  15  is  based  on  the  action  of  the  trial 
Judge  In  declining  to  permit  the  witness  W. 
L.  Home  to  state,  in  the  presence  of  the 
Jury,  that  one  of  the  owners  of  a  percentage 
of  the  beneficial  Interest  in  the  property  in 
question  bad  stated  to  him,  in  the  month  of 
November,  1900,  tliat  the  land  could  be 
bought  for  $30,000. 

Assignment  No.  16  is  based  on  the  action  of 
the  trial  Judge  in  declining  to  permit  the 
railroad  company  to  show,  on  cross-examina- 
tion of  W.  S.  Ashworth,  one  of  the  defend- 
ants, the  price  paid  by  the  city  of  Nashville 
for  the  151  acres  known  as  Shelby  Park  on 
October  12,  1909. 

Assignment  No.  17  is  based  on  his  action 
In  declining  to  permit  the  plaintiff  to  show, 
upon  the  cross^xaminatlon  of  Dr.  R.  B.  Fort, 
a  witness  for  the  defendant,  the  price  for 
which  he  purchased  a  neighboring  tract  of 
land,  containing  368  acres,  on  January  17, 
1910. 

The  trial  Judge,  in  ruling  out  the  first 
item  of  evidence,  stated  that  be  did  so  be- 
cause It  was  too  remote  in  point  of  time — 

"Especially  in  view  of  the  special  circum- 
stances and  changes  that  have  been  developed 
in  this  case  by  this  witness." 

In  ruling  out  the  second  item,  he  said: 
"Believing  it  has  been  proved  in  this  case 
that  in  1909  theire  was  an  extreme  depression 
in  real  estate— I  think  the  witness  Home  stat- 
ed that — and  in  view  of  the  fact  that  it  was 
two  years  prior  to  this,  and  in  view  of  the  fact 
that  it  has  been  proved  by  a  number  of  witness- 
es that  the  very  fact  that  the  park  was  to  be 
established,  and  was  going  to  be  improved  at 
public  expense,  and  was  being  improved  from 
the  time  of  the  purchase  up  to  the  time  of  this 
condemnation,  makes  the  proof  of  the  sale  of 
the  park  itself,  not  only  not  helpful,  but  actu- 
ally misleading;   therefore  I  exclude  it." 

In  ruling  out  the  third  item  of  evidence  the 
trial  Judge  said: 

"I  don't  think  the  price  at  which  Dr.  Fort 
bought  this  land  is  competent,  for  several  rea- 
sons: First,  he  bought  It  in  January,  1910, 
and  the  park  was  purchased  in  October,  1909, 
and  the  evidence  is  that  no  work  bad  been  done 
on  it  Winter  came  on  right  after  the  purchase, 
and  it  was  not  working  time  of  the  year.  Most 
of  the  work  in  laying  out  and  improving  the 
road  was  done  during  the  year  1910  and  during 
1911.  Prior  to  November,  1011,  the  date  of  the 
condemnation,  the  boulevard  wasn't  yet  mapped 
or  projected,  nor  surveyed,  and  no  rights  of  way 
obtained,  and  of  course  no  work  done. 

"That  the  bad  effects  of  the  panic  of  1907, 
which  the  court  knows  commenced  in  about  Oc- 
tober 1907—1  suppose  it  is  part  of  the  history 
of  the  country  I  may  take  judicial  knowledge 
and  notice  of — and  that  the  effect  of  that  had 
not  yet  passed   away,   money   was  still   tight 


land  values  were  depressed,  and  altiiongfa  anoth- 
er witness,  Mr.  Home,  mentioned,  and  that  I 
believe  on  reflection  he  mentioned  in  the  absence 
of  the  jury,  still  it  is  before  me,  and  I  snppose 
I  may  notice  it  and  Dr.  Fort's  testimony  corre- 
sponds with  Mr.  Home's,  a  professional  expert 
real  estate  man  introduced  by  the  plaintiff. 
Those  three  things  differentiate  that  sale  so 
much  from  the  condition  of  thia^  in  1911.  at 
the  date  of  the  condemnation  in  November, 
1911,  as  regards  this  Ashworth  tract  that  I 
do  not  think  it  will  throw  any  light  upon  the 
matter  that  wonld  aid  the  jnry.  On  uie  con- 
trary, it  would  probably  mislead  them.  Then, 
in  addition  to  that  276  acres  of  Dr.  Forfa 
tract  is  wholly  different  land  from  this.  In 
other  words,  much  the  greater  part  of  it  be- 
cause he  states  that  it  overflows  whenever  there 
is  high  water,  or  parts  of  it  overflow,  which 
leaves  islands  above  in  the  high  water,  nnfitting 
it  for  bnilding  purposes,  and  fitting  it  only  for 
agricultural  and  possibly  some  factory  sites. 
The  nature  of  the  land,  and  the  nature  of  the 
circumstances,  is  such  I  don't  think  it  ought 
to  go  before  the  jury,  for  it  will  probably  mis- 
lead them  rather  than  aid  them." 

The  foregoing  are  the  reasons  given  by  the 
learned  trial  Judge  as  those  governing  him 
In  the  exercise  of  his  discretion  in  ruling 
upon  the  points  of  evidence  mentioned,  and 
they  were  approved  by  the  learned  Coart  of 
Civil  Appeals,  when  the  case  was  heard  in 
that  tribunal. 

In  addition  to  the  foregoing,  we  may  add  a 
few  more  particulars  in  respect  of  the  sub- 
jects mentioned,  at  the  risk  of  repeating  la 
part  some  of  the  observations  contained  in 
the  statements  of  the  trial  Judge. 

[$]  As  said,  the  alleged  offer  of  sale  by  one 
of  the  owners  of  the  tract  in  controversy,  or 
rather  his  statement  that  he  would  be  will- 
ing to  take  $30,000  for  it,  was  made  when 
the  market  was  dead,  and  before  any  im- 
provements had  been  made  upon  Shelby  Park, 
and  before  the  boulevard  had  been  projected 
along  the  side  of  this  tract  At  the  time  the 
land  was  condemned  two  years  later,  Sbelby 
Park,  which  covers  the  entire  front  of  the 
land  In  controversy,  had  been  beautified,  and 
the  boulevard  had  been  projected  to  run  1,000 
feet  along  another  side  of  this  tract,  and  had 
been  completed  up  to  Its  margin.  The  evi- 
dence is  that  the  beautiflcatlon  of  the  park, 
and  the  eatabliahment  of  the  boulevard,  very 
greatly  enhanced  the  value  of  this  land.  So, 
taking  into  consideration  the  lapse  of  time 
and  the  difference  in  the  two  states  of  the 
market  and  the  surroundings  of  the  land  as 
compared  with  the  situation  in  October,  1909, 
we  do  not  think  the  trial  Judge  wrongly  ex- 
ercised his  discretion  in  declining  to  permit 
the  introduction  of  the  evidence  of  the  alli- 
ed offer  made  in  October,  1909. 

[73  As  to  the  refusal  of  the  trial  Judge  to 
permit  evidence  as  to  the  purchase  price  of 
the  park  on  October  12,  1909.  In  addition  to 
the  difference  in  time  between  October  12, 
1909,  and  November,  1911,  when  the  land  in 
controversy  was  condemned.  It  should  be 
borne  in  mind  that  when  this  sale  occurred 
there  was  no  park  in  that  vicinity  at  all,  and 
it  was  this  sale  which  made  Shelby  Park  a 
possibility;    and,   furthermore^   it   wa«   the 
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beantlflcatlon  and  devtioptnent  of  this  park, 
and  tbe  eBtabllshment  of  the  bonlevard, 
which  had  given  greatly  tncreased  value  to 
the  property  In  question  between  the  date  of 
this  sale  and  the  date  of  the  condemnation 
on  November  25, 1911.  We  do  not  think  that 
the  price  paid  for  a  park,  at  the  time  the 
land  comprising  it  was  bought.  Is  proper  evi- 
dence to  be  introduced  thereafter  upon  the 
■  issue  of  tbe  market  value  of  a  nei^boring 
iriece  of  property,  the  increased  value  of 
which  was  caused  hy  the  establishment  of 
such  park.  At  least  we  camiot  say  that  the 
trial  Judge  wrongly  exercised  his  discretion 
in  excluding  such  evidence  under  the  circum- 
stances stated.  We  should  add,  furthermore, 
is  respect  of  the  difference  between  the  park 
land  and  the  land  in  controversy,  that  the 
former  suffered  over  a  considerable  part  of 
its  area  from  backwater  at  that  time,  while 
the  latter  is  but  little  affected  in  this  regard, 
if  at  all. 

[t]  In  respect  of  the  Fori  land,  in  addition 
to  the  Items  of  fAct  mentioned  by  the  trial 
judge,  it  should  be  remembered  that  when 
this  land  was  purchased  by  Dr.  Fort  it  was 
much  less  easy  of  access  from  the  city  of 
Nashville  than  after  the  opening  of  the  park 
and  the  establishment  of  the  boulevard.  Tbe 
latter  roadVay,  not  only  added  a  distinct 
beauty  to  all  of  the  lands  near  which  it  ran, 
but  opened  to  them  a  much  nearer  and  move 
direct  way  to  the  city.  Bef(H«  the  opening  of 
that  boulevard  the  route  from  Nashville  to 
Dr.  Fort's  place  was  somewhat  circuitous, 
and  was  for  a  considerable  part  of  the  way 
over  a  narrow  country  road.  E^nrthermore, 
the  history  of  that  tract  of  land  In  respect  of 
its  final  sale  to  Dr.  Fort  is  not  unimportant 
in  Its  bearing  xrpon  tbe  special  question  now 
before  us.  While  it  was  not,  strictly  speak- 
ing, a  forced  sale,  yet  it  does  appear  that 
Cooper  and  wife,  who  had  previously  bought 
the  land  from  one  Littleton,  after  having 
pan  tot  it  one-fourth  In  cash  and  the  bal- 
ance on  time,  had  failed  to  make  two  pay- 
ments; had  suffered  the  filing  of  a  blU  against 
them  to  foreclose  the  lien;  had  effected  a 
compromise  through  which  they  had  recon- 
yeyed  the  land  to  Littleton,  taking  back  an 
option  to  buy  within  two  years  thereafter; 
liad  sold  their  option  to  one  Cornish;  had 
found  that  the  latter  was  unable  to  make  his 
payments  in  execution  uf  the  option ;  and  had 
t)een  compelled  to  retake  the  latter,  and  it  ap- 
pears that  they  had  but  little  means.  So  it 
appears  that  unless  they  could  sell  their  op- 
tion to  another,  they  would  lose  everything 
tbey  had  paid  Into  the  land.  It  is  no  small 
matter  to  sell  368  acres  of  land,  and  although 
when  they  sold  to  Fort  they  had  about  two 
years  still  in  which  to  effect  the  sale,  it  can- 
not be  said  that,  considering  the  previous  his- 
tory of  the  transaction.  Cooper  and  wife  were 
In  a  position  to  stand  out  ag;alnst  the  offer 
made  to  them  by  Fort 

Now  the  question  is  whether,  in  view  of  all 
the  drcnmstances,  the  trial  Judge  properly 


exercised  his  discretion  In  refusing  to  permit 
proof  of  the  Fort  transaction.  We  cannot 
■ay  that  this  discretion  was  Improperly  ex- 
ercised. 

Moreover,  in  any  case  of  the  kind,  we 
should  hesitate  to  reverse  where  there  was 
a  concurrence  between  the  trial  Judge  and 
the  Court  of  Civil  Appeals. 

[>]  On  the  general  question  of  the  admls^ 
sion  of  evidence  of  other  sales  this  court  has 
held.  In  Union  Railway  Co.  v.  Hunton,  114 
a?enn.  (6  Gates)  609,  88  S.  W.  182,  that  such 
evidence  is  competent,  quoting  with  approval 
the  following  passage  from  Lewis  on  Em. 
Dom.: 

"The  propriety  of  allowing  proof  of  sales  of 
similar  property  to  that  in  question,  made  at  or 
about  the  time  of  the  taking,  is  almost  uni- 
versally approved  by  the  authorities." 

[10]  In  that  case  we  did  not  undertake  to 
go  into  the  limitations  of  the  doctrine,  be- 
cause the  question  was  simply  whether  such 
evidence  was  competent  at  all,  the  trial  Judge, 
in  that  case,  having  ruled  out  aU  questions 
on  the  subject  without  hearing  the  testimony 
of  the  witnesses;  that  is,  had  ruled  out  the 
whole  line  of  evidence  without  respect  to  the 
peculiarities  of  any  item  of  such  evidence. 

"In  regard  to  the  degree  of  similarity  which 
must  enst  between  the  property  concerning 
which  such  proof  is  offered  and  the  property 
taken  and  the  nearness  in  respect  of  time  and 
distance,  no  general  rules  can  be  laid  down, 
These  are  mattersj"  says  Mr.  Lewis,  in  his 
great  work  on  Eminent  Domain,  "with  which 
the  trial  judge  is  usually  conversant,  and  they 
must  rest  largely  in  his  discretion."  Section 
662  (3d  Ed.)  pp.  1139,  1140. 

The  learned  author  cites  in  support  of  his 
proposition  St  L^,  etc..  By.  Co.  v.  Guswelle, 
236  lU.  214,  86  N.  B.  230;  Chandler  v.  Ja- 
maica Fond  Acqueduct  Co.,  122  Mass.  305; 
Amory  v.  Melrose,  162  Masa  556,  39  N.  E. 
276.  These  authorities  fully  sustain  the  text 
and  there  are  numerous  others  to  the  same 
purport 

There  is  quite  a  line  of  Massachusetts  cases 
besides  those  mentioned,  but  most  of  them 
are  referred  to  in  one  or  tbe  other  of  the 
cases  which  we  have  cited.  Authorities  from 
other  states  that  may  be  referred  to  are  Wat- 
son et  al.  V.  MU.  &  Mont  K.  B.  Co.,  67  Wis. 
350,  15  N.  W.  468 ;  Stlnson  v.  Chicago,  St  P. 
&  M.  By.  Co.,  27  Minn.  284,  6  N.  W.  784;  Seat- 
tle &  Montana  By.  Ca  v.  Gilchrist,  4  Wash. 
609,  30  Pac.  738;  but  as  well  said  in  the 
Washington  case  Just  referred  to,  the  discre- 
tion of  the  trial  Judge  is  not  unlimited  in 
such  matters,  but  will,  in  proper  cases,  be 
reviewed  by  the  appellate  court 

[11, 12]  The  eighteenth  assignment  is  based 
upon  the  following  facts:  Upon  the  coming 
In  of  the  report  of  the  Jury  of  view  In  Novem- 
ber, 1911,  plaintiff  railroad  company  excepted 
to  the  report ;  the  exception  was  overruled ; 
it  api)ealed,  and  thereupon  obtained  an  order 
permitting  it  to  take  possession  on  giving 
bond  in  double  the  amount  of  the  award ; 
and  the  defendants  excepted  to  the  report  of 
the  Jury  of  view  because  the  amount  award- 
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«d  was  Inadequate ;  the  exceptions  were  over- 
ruled, and  tbey  thereupon  prayed  and  obtain- 
ed an  aiq)eal.  The  ai^eal  was  prayed  and 
granted  In  the  name  of  all  of  the  defendants 
on  condition  that  they  should  make  and  file 
with  the  clerk  an  appeal  bond  for  costs,  as 
required  by  law. 

When  the  case  was  taken  up  for  trial  at 
the  February  term,  1914,  counsel  for  both 
parties  stipulated  orally  that  tlie  only  ques- 
tion then  in  the  case  was  the  value  of  the 
land  taken  and  the  amount  of  the  damages. 
The  case  was  taken  up  for  trial  on  the  23d 
day  of  March,  1914,  and  occupied  the  time 
of  the  court  from  that  date  to  April  21,  1914, 
and  no  less  than  50  witnesses  were  examined 
and  cross-examined  at  great  length,  making 
the  record  over  2,000  pages.  Finally,  when 
the  testimony  was  closed  and  the  case  had 
been  fully  argued  before  the  Jury  by  counsel 
for  both  parties,  and  the  Judge  was  about  to 
deliver  his  charge  to  the  Jury,  the  plaintiff 
railroad  company,  by  one  of  its  attorneys, 
moved  to  dismiss  the  appeal  of  the  defend- 
ants because  not  In  accordance  with  the  law, 
or  with  the  order  of  the  court,  and  further 
moved  that  the  award  and  finding  of  the  Jury 
of  view  be  affirmed. 

During  the  discussion  that  ensued  it  was 
developed  that  the  appeal  t)ond  had  been 
made  out  by  one  of  the  attorneys  for  the  de- 
fendants, who  had  signed  the  names  of  Ash- 
worth,  Hinds,  and  Tiong,  omitting  the  names 
of  two  of  the  defendants,  Halbert  and  Miss 
Dickinson,  but  the  bond  was  signed  by  sure- 
ties. 

In  reply  to  a  question  by  the  court,  one  of 
the  counsel  for  the  plaintiff  railroad  company 
stated  that  he  had  discovered  the  defect  In 
the  appeal  bond  about  two  weeks  prior  to 
that  time.  A  counter  motion  was  made  by 
the  defendants  to  be  permitted  to  Insert  the 
names  of  Miss  Dickinson  and  W.  H.  Halbert; 
also  for  the  filing  of  another  bond  with  the 
names  of  all,  and  the  designation  of  Hinds, 
both  as  tru.stee  and  Individually,  it  appearing 
that  he  had  an  individual  interest  in  the 
property,  and  also  that  the  legal  title  was  in 
him  as  trustee  for  the  other  owners. 

The  motion  was  granted.  To  this  action  of 
the  court  the  plaintiffs  excepted. 

The  objection  to  the  bond  was  not  made 
until  two  weeks  after  its  discovery,  and,  fur- 
thermore, was  not  discovered  or  made  until 
many  terms  of  the  court  had  elapsed,  and 
until  after  the  trial  had  been  completed,  and 
two  weeks  had  passed  with  the  knowledge  in 
possession  of  the  plaintiff.  Under  these  cir- 
cumstances we  think  that  the  motion  came 
too  late,  and  that  it  was  properly  overruled 
on  that  ground.  Gillespie  v.  Goddard,  1 
Heisk.  777;  Tedder  v.  Odom,  2  Heisk.  50; 
Staub  V.  Williams,  2  Leg.  Rep.  183;  Snyder 
V.  Summers,  1  Ijea,  481.  In  addition,  we  are 
of  the  opinion  that  the  trial  Judge  properly 
exercised  his  discretion  in  permitting  the  ap- 
peal bond  to  be  amended.  Morris  v.  Smith, 
11  Humph.  135;  Adamson  ▼.  Hurt,  8  Shan. 


Cas.  424;  Staub  v.  WllUams,  1  Lea,  S6 ;  WH- 
son  V.  C!orry,  1  Lea,  391 ;  La  FoUette  v.  Bead 
CommissI<»er8,  105  Tenn.  636,  68  S.  W.  1065; 
Jones  V.  Ducktown,  eta,  Co.,  109  Tenn.  375, 
71  S.  W.  821. 

This  assignment  must  th»efore  be  orer- 
mled. 

[13]  The  nlnetemth  as^gnment  Is  pecnliar, 
in  that  it  complains  in  general  terms  that : 

"The  Court  of  Civil  Appeals  erred  in  not  «d-- 
ipdging  and  holding  that  the  plaintiff  in  error 
nad  not  received  what  nnder  the  law  is  recog- 
nized as  a  fair  trial." 

It  then  specifies  several  Instances  of  alleged 
unfairness. 

The  first  of  these  is  the  permitting  defend- 
ants to  ask,  in  cross-examination,  the  wit- 
ness Peay  certain  questions.  The  substance 
of  the  matter  may  be  thus  stated:  Peay  had 
said  In  his  original  examination  that  he  be- 
lieved there  would  be  some  benefits  to  the 
defendants  because  the  land  could  be  used 
for  factory  sites.  In  order  to  rebut  this  the 
defendants  undertook  to  prove  by  bim  that 
the  I«wlsburg  &  Northern  Railroad  Com- 
pany was  a  departmental  line,  belonging  to 
the  Louisville  &  Nashville  Railroad  Com- 
pany, for  the  purpose  of  transporting  its  fast 
through  freights  around  Nashville  wlthont 
entering  the  Nashville  terminaUt  the  Infer- 
ence being  from  this  that  there  wonld  be  no 
stops  on  this  land.  He  tesUfled  that  he  had 
this  matter  In  mind  in  delivering  his  evi- 
dence. Counsel  for  the  defendants  stated 
that  they  desired  the  evidence  only  with  a 
view  to  the  question  of  incidental  henefits. 
The  counsel  for  the  plaintiff  objected  be- 
cause it  was  irrelevant,  and  a  matter  abont 
which  the  witness  could  have  no  personal 
knowledge;  hence  that  It  must  be  a  matter 
of  mere  hearsay.  The  evidence  was  perhaps 
competent  as  a  means  of  testing  what  was  in 
the  mind  of  the  witness  at  the  time  be  sctat- 
ed  his  estimate  of  the  damages.  But  wheth- 
er competent  or  not,  it  could  have  done  the 
defendants  no  harm,  as  It  is  not  contended 
that  there  were  any  incidental  benefits,  nor 
was  there  any  controversy  to  the  effect  that 
the  Lewisburg  &  Northern  did  not  have  the 
right  to  condemn  the  property.  So,  If  there 
was  any  error,  it  was  wholly  innocuous. 

[14]  Tlie  next  qpecificatlon  is  the  action  of 
the  trial  court  in  permitting  W.  S.  Ashworth. 
one  of  the  owners,  to  give  his  reasons  why 
the  owners  of  the  land  had  held  It  for  2$ 
years  without  any  effort  to  put  it  on  the  mar- 
ket. His  answer,  in  substance,  was  that  the 
prospects  were  so  flattering  to  an  increase  in 
the  value  of  the  property,  and  so  many  im- 
provements were  going  on  In  the  neighbor- 
hood In  the  way  of  parks  and  boulevards 
that  the  owners  were  holding  it  to  get  the 
advanced  price,  or  what  these  things  would 
add  to  it  We  think  this  testimony  was  rele- 
vant for  the  purpose  of  meeting  the  Infer- 
ence to  be  drawn  from  the  otherwise  anex- 
plaihed  fact  that  the  land  had  been  tield 
trcm  the  market  tar  so  long  a  time. 
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[II]  The  next  BpecUlcation  Is  that: 
"The  court  permitted  counsel  for  defendant 
landowners  to  cross-examine  the  witness  C.  C. 
Strong,  and  require  him  to  detail  what  had  been 
clone  with  a  tract  of  land  near  Birmingham. 
He  was  farther  allowed  to  tell  how  the  tract  in- 
volved iu  this  case  could  be  modeled,  slatted, 
surveyed,  and  outlined  for  residence  seekers, 
etc. 

This  sijedflcatlon  1b  Insufficient  under  rule 
14,  subd.  3,  126  Tenn.  722,  160  S.  t7.  ix.  The 
rule  reads: 

"When  the  error  alleged  is  to  the  admission 
or  r^ection  of  evidence,  the  specification  shall 
quote  the  full  substance  of  the  evidoiee  admit- 
ted or  rejected,  with  citation  of  the  record  where 
the  evidence  and  ruling  may  be  found." 

[16]  A  subspedflcation  under  the  one  Just 
mentioned  is  subject  to  the  same  objection. 
This  specification  Is  that: 

"The  court  permitted  counsel  for  the  defend- 
ant to  assume  that  the  witness  was  arguing  the 
case  with  him,  and  was  evincing  partiality  in 
his  testimony.  The  court  stated  that  such  ques- 
tions were  proper." 

[17]  T%l8  does  not  state  the  substance  of 
the  questions,  but  only  the  conclusions  of 
counsel  as  to  their  effect  As  to  the  first 
part  of  the  spectflcation,  we  deem  It  <Mil7 
necessary  to  remark  that,  even  if  properly 
assigned,  it  could  be  of  no  moment,  because 
the  evidence  complained  of  was  in  response 
to  similar  evidence  Introduced  on  the  origi- 
nal examination  of  the  witness  Strong,  con- 
cerning the  Impossibility  of  making  proper 
streets  over  the  land  for  the  purpose  of  sub- 
division. The  cross-examination  as  to  the 
Birmingham  lots  was  by  way  of  illustration 
for  the  purpose  of  showing  how  streets  might, 
v^ith  good  results,  be  curved  so  as  to  flt  the 
lay  of  the  land. 

[1 1]  The  next  specification  is  that: 
"The  court  allowed  W.  S.  Ashworth,  one  of 
the  defendants  in  error,  to  testify  that  the  fact 
that  the  buildings  adjacent  to  Shelby  Park  were 
of  an  inferior  kind  would  not  in  any  way  de- 
tract from  the  value  and  desirability  of  the  prop- 
erty in  question,  nor  would  it  prohibit  Shelby 
Park  from  contributing  to  the  property  in  ques- 
tion as  a  place  for  desirable  and  high-class  resi- 
dences." 

No  statement  Of  the  objections  made  to 
this  evidence  appears  in  the  assignment,  and 
no  reason  is  given  showing  a  prima  facie 
case  of  error,  as  required  by  rule  12,  126 
Tenn.  720,  160  S.  W.  vlU. 

The  next  specification  refers  to  a  matter 
which  was  withdrawn  by  the  trial  Judge,  so 
It  need  not  be  further  mentioned. 

[II]  The  next  spedflcation  is: 

"The  trial  court  permitted  counsel  for  the 
property  owners  to  interrogate  the  witncvss 
Frank  Butler  about  the  connection  ot  Maj.  EJ.  C. 
licwis  with  the  Iiouisville  &  Nashville  Ilailroad 
Company  and  the  Nashville,  Chattanooga  &  St. 
Louis  Railway  Company.  This  was  objected  to 
on  the  ground  that  it  was  not  in  any  way  rele- 
vant, pertinent,  or  competent.  The  court  stat- 
ed in  the  presence  of  the  jury  that  he  permitted 
it  on  the  ground  that  it  shows  rather  a  lack 
of  diligence  on  the  part  of  the  railroad  in  not 
finding  the  witness  sooner.  The  witness  was  al- 
so asked  about  his  relationship  with  Maj.  Lewis, 
and  permitted  to  show  that  Maj.  Lewis  was  con- 
uecled  with  the  railroads  above  mentioned."        j 


We  do  not  think  there  Is  anything  in  this 
point  The  way  the  controversy  arose  over 
this  particular  matter  was  that  the  witness 
Butler  was  offered  iu  rebuttal  by  the  plain- 
tiff, and  his  testimony  objected  to  by  the  de- 
fendants. Their  effort  was  to  show  that  the 
plaintiff  had  not  been  diligent  in  the  pro- 
duction of  this  witness.  It  already  appeared 
in  the  evidence  that  Maj.  Lewis  was  connect- 
ed with  the  plaintiff,  and  had  been  employed 
in  securing  rights  of  way  for  it  It  was  also 
shown  that  Mr.  Butler  had  married  his  niece, 
that  he  was  superintendent  of  parks,  and 
that  Maj.  Lewis  was  also  interested  in  the 
parks,  that  Mr.  Butler  knew  the  attorneys 
for  the  plaintiffs,  and  so  the  purpose  was  to 
show  that  the  plaintiff  either  knew,  or  ought 
to  have  known,  what  the  witness  would  tes- 
tify, and  that  therefore  there  was  no  ground 
for  introducing  him  after  the  plaintiff  had 
closed  its  case.  However,  the  trial  Judge  ad- 
mitted the  evidence.  What  was  proven  in 
regard  to  the  Louisville  &  Nashville  Railroad 
Company  and  the  Nashville,  Chattanooga  & 
St  Louis  Railway  Company  was  for  the  pur- 
pose of  connecting  Maj.  Lewis,  as  an  official 
of  the  three  railroads,  with  the  particular 
enterprise  then  under  examination.  While 
it  Is  not  very  apparent  why  his  connection 
with  the  Louisville  &  Nashville  Railroad 
Company  and  the  NashvUle,  Chattanooga  & 
St  Louis  Railway  Company  could  throw  any 
light  upon  the  particular  transaction.  In  the 
absence  of  competent  proof  as  to  the  inter- 
est of  these  two  roads  In  the  third  road, 
still  this  evidence  could  not  have  been  hurt- 
ful to  the  plaintiff.  It  was  only  introduced 
for  the  purpose  of  laying  grounds  for  errot 
on  the  part  of  the  defendants  in  case  there 
should  be  an  unfavorable  result  in  the  trial 
court. 

When  the  whole  matter  Is  thus  under- 
stood, we  think  no  prejudice  accrued  to  the 
plaintiff  on  account  of  this  testimony. 

[20,  21]  The  next  and  last  specification  un- 
der this  head  is: 

"That  during  the  cross-examination  of  the 
witness  J.  N.  Kirtland  on  how  he  arrived  at 
the  conclusion  that  the  incidental  damages  to 
the  property  amounted  to  a  certain  per  cent, 
testitied  to  by  him,  the  court,  in  declining  to 
permit  further  cross-examination  of  the  witness, 
stated  that  he  thought  the  witness  had  given 
a  reasonable  answer  to  the  questions  put  to 
him,  and  that  he  did  not  see  how  the  witness 
could  have  answered  these  questions  in  any  oth- 
er way." 

We  do  not  think  this  specification  is  suffl- 
dently  assigned  under  the  sections  of  the 
rules  which  we  have  previously  quoted. 
However,  aside  from  this,  we  do  not  tiilnk 
that,  when  the  matter  is  understood  as  the 
record  discloses,  there  was  anything  hurtful 
in  the  remark  whldi  the  trial  Judge  made, 
although  we  are  of  the  opinion  that  he 
should  not  liave  made  such  an  observation, 
"nie  way  the  matter  arose  was  this:  The  wit- 
ness had  stated  that  he  estimated  the  dam- 
ages at  65  per  cent  of  tba  value  be  had 
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placed  npoQ  the  land,  whldi  resulted  In 
$29,250,  according  to  his  estimate  of  value 
and  the  percentage  stated.  The  witness  was 
then  pressed  through  a  series  of  questions  by 
counsel  for  the  plaintiff  as  to  why  he  had 
selected  66  per  cent  as  against  62  per  cent, 
or  62^  per  cent,  and  so  on.  His  answer, 
repeated  in  various  forms,  was  that  65  per 
cent  was  what  he  thought  the  damages  were. 
After  the  witness  had  been  thus  pressed  in 
the  crosa^xamlnatlon,  the  trial  Judge  stated 
that  he  thought  the  cross-examination  had 
gone  far  enough,  and  said: 

"The  witness  has  answered  it  a  number  of 
times;  that  was  his  estimate.  I  don't  see  how 
he  can  answer  it  any  other  way.  I  think  he 
has  given  you  a  reasonable  answer  to  your 
question,  and  it  is  not  necessary  to  pursue  it 
any  further." 

We  think  that  no  prejudice  could  have  re- 
sulted from  this  language  of  the  trial  Judge. 
Of  course,  it  was  within  bis  discretion  to 
check  the  cross-examination  when  he  became 
satisfied  It  had  gone  sufficiently  far,  and  we 
are  unable  to  see  that  be  abused  that  dis- 
cretion. 

[22]  The  remaining  assignments  relate  to 
the  amount  of  the  damages.  It  Is  insisted 
that  the  verdict  was  excessive.  This  ques- 
tion has  given  the  court  much  concern,  and 
we  have  anxiously  considered  it.  It  has 
been  the  occasion  of  diverse  views,  and  much 
discussion  between  the  members  of  the  court 
The  general  impression  received  from  the 
oral  argument  at  the  bar  was  that  it  was  too 
high,  and  after  a  long  and  very  patient  ex- 
amination of  the  record,  we  have  discovered 
nothing  to  change  that  view,  but  much  to 
strengthen  it  The  learned  Court  of  Civil 
Appeals,  whUe  formally  concurring  with  the 
trial  court  and  approving  Its  action,  express- 
ed its  sense  of  the  disproportionate  character 
of  the  amount  allowed,  but  felt  compelled  to 
let  It  stand  because  there  was  evidence  to 
support  it  We  have  weighed  this  evidence. 
The  dcsa-iption  of  the  land  Is  full,  likewise 
the  portrayal  of  its  situation  and  surround- 
ings and  the  views  of  witnesses  as  to  its 
capabilities.  There  is  really  but  little  mate- 
rial conflict  in  the  evidence  on  these  facts. 
But  when  we  come  to  an  examination  of  the 
testimony  of  the  witnesses,  as  to  the  amount 
of  damages,  there  is  an  astonishing  contra- 
riety of  opinion,  not  only  as  between  the  wit- 
nesses of  the  plaintiff  and  those  of  the  de- 
fendants, but  between  these  witnesses  on 
each  side  as  between  themselves.  It  would 
be  a  useless  consumption  of  space  to  set  out 
these  contradictions  In  this  opinion.  The 
amounts  are  tabulated  in  the  very  able  brief 
of  the  defendants'  counsel,  and  have  had 
our  full  consideration.  It  sufiSces  to  say 
that,  in  the  nature  of  the  case,  these  wit- 
nesses were,  In  a  sense,  guessing.  Perhaps 
we  should  not  say  "guessing;"  but,  at  all 
events,  they  could  do  no  more  than  hazard 
their  opinions  as  to  the  probable  effect  of  the 
railroad  on  the  market  value  of  the  land 


after  taking  oat  the  rigbt  of  way.  Such  er- 
dence  Is  the  best  that  the  nature  of  the  cav: 
affords,  but  we  cannot  but  feel  that  it  li 
essentially  uncertain,  and  not  very  reliaO. 
Therefore,  viewing  tbe  case  as  a  whole,  re 
believe  that  justice  requires  some  rednrti  -. 
in  tbe  amount  of  tbe  incidental  damages  al- 
lowed. We  suggest  a  remittitur  of  $10,000. 
If  that  be  accepted  by  defendants  within  t 
week  from  this  day,  the  residue  of  tbe  JC'U- 
ment  will  be  affirmed;  otherwise  the  JuiU- 
ment  wUl  be  reversed,  and  the  cause  rema£u- 
ed  for  a  new  trlaL 

BUCHANAN,  J.  (dissenting).  Prom  tlse 
to  time  for  more  than  60  years  the  subjf-' 
of  incidental  damages  in  condemnation  casn 
has  occupied  the  attention  of  the  able  Judge- 
and  distinguished  lawyers  whose  labors  »>■ 
part  of  tbe  Judicial  history  of  Tennesx^ 
During  that  time  there  has  been  no  provW'  ■ 
in  the  Constitution  of  this  state  dealing  with 
tbe  subject  of  Incidental  damages.  Tbe  leai 
Ing  case  (Woodfolk  v.  N.  &  C  B.  R.  Cc  'i: 
Tenn.  (2  Swan]  422)  calls  attention  to  i^ 
fact,  in  respect  of  tbe  Constitution  In  forw 
then,  and  no  change  has  since  been  mad^. 
During  all  this  time  such  right  as  now  ex- 
ists in  a  landowner  to  recover  Incidental 
damages  in  condemnation  cases  has  been  reg- 
ulated by  legislation,  and  by  Judicial  con- 
struction of  such  legislation.  Tbe  cases  cot- 
struing  our  legislation,  and  touching  tbe  ri^tt 
directly  and  remotely,  are  cited  In  Vaulx  t. 
Railroad,  120  Tenn.  (12  Gates)  316.  lOS  S 
W.  1142.  See,  also,  tbe  later  case  of  Honl 
▼.  Raillroad,  122  Tenn.  (14  Cates)  399,  123  S. 
W.  637,  136  Am.  St.  Rep.  878,  19  Ann.  Os. 
331.  In  each  of  these  cases  the  opinion  was 
by  the  present  Chief  Justice  of  this  Court 

To  the  point  made  by  condemnors  in  the 
present  case  that  in  none  of  tbe  former  ad- 
judications in  tbls  state  was  there  to  be 
found  a  holding  that  "sparks,  fire,  noise, 
smoke,  soot,  cinders,  escaping  fumes,  gases, 
and  vibration,  caused  by  the  operation  of  a 
railroad,"  were  to  be  regarded  as  incidents 
of  the  taking  and  elements  to  be  considered 
In  ascertaining  damages  incidental  to  tti« 
taking,  the  majority  opinion  responds  as  fol- 
lows: 

"It  is  insisted  in  behalf  of  the  plaintiff  that 
our  cases  have  already  fixed,  as  the  only  tm* 
criterion  of  incidental  damages,  the  loss  canseii 
by  the  special  physical  consequences  resultant 
from  the  erection  m  the  railroad  as  distinguisb<xl 
from  those  caused  by  its  operation,  such  as  the 
separation  of  the  land,  one  part  from  the  other, 
by  tbe  railroad  track,  the  making  of  cuts  aD>l 
fills,  the  inconvenience  of  reaching  bams  and 
other  outhouses,  the  impairment  of  access  to 
roads  or  streets,  and  the  like,  and  that  the  rec- 
ognition of  impairment  to  the  market  value  of 
tiie  residue  of  the  land  not  taken,  from  other 
causes,  is  a  distinct  departure  from  precedent. 
This  is  a  mistaken  view.  In  several  of  oar 
cases  the  obvious  physical  inconveniences  just 
referred  to,  and  others  like  them,  are  mentioned 
as  instances,  but  in  no  case  are  they  held  ex- 
clusive, or  held  out,  or  suggested,  as  covering 
tbe  whole  field.  We  have  no  case  which  holds 
that  impaiiment  of  market  value  ia  not  a  cm* 
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criterton.  On  iht  contrair,  we  luiTe  two  in 
which  it  wu  htii  that  this  was  a  proper  mat- 
ter to  consider  in  estimating  the  damages.  Fa- 
ducah  &  Memphis  RaUroadf  Co.  v.  Stovall,  09 
Tenn.  (12  Heiak.)  1,  3,  4;  Acker  ▼.  KnozviUe, 
supra.  In  the  first  of  these  cases  the  court 
approved,  as  unexceptionable,  the  charge  of  the 
trial  judge  in  which  he  had  mstructed  the  jury 
to  consider  as  an  element  'the  increase  or  de- 
crease in  the  price  of  the  remainder  of  tJie  tract.' 
In  the  second  case  the  direct  point  was  ruled,  in 
a  controversy  between  an  aoatting  owner  and 
the  city  of  Knazrille,  under  a  statute  allowing 
damages  resulting  from  a  change  in  the  grade  of 
streets.  As  Indicated  in  the  last  case,  the  only 
way  in  which  the  open  physical  inconveniences 
of  the  kind  we  have  prevlonsly  referred  to  could 
be  made  available  as  elements  of  damage  would 
be  the  extent  to  which  they  had  impaired  the 
market  value.  These  incidents,'  said  the  court, 
'would  be  all  such  as  (me  would  take  into  con- 
sideration in  estimating  the  valpe  of  the  prop- 
erty, after  the  grading  had  been  completed.  So 
that  the  test  of  the  dIfFerence  between  the  mar- 
ket value,  just  before  the  grading  and  just  aft- 
erwards, would  be  a  true  one,  and  would  indi- 
cate the  real  injury  suffered ;  the  incidents  re- 
ferred to  sufficing  to  direct  the  attention  of  the 
Jury  to  the  special  elements  of  the  injury  and 
the  benefits  arising  out  of  the  grading,  and  nec- 
essary to  be  taken  into  consideration  in  form- 
ing an  estimate  of  the  value  of  the  property  be- 
fore and  after.'  But  it  was  never  supposed  in 
these  cases,  or  in  any  other  of  our  cases,  that 
if  other  elements  impairing  market  value  ap- 
peared that  these  were  to  be  excluded.  Indeed, 
as  we  have  already  pointed  out,  in  the  case  of 
Alloway  v.  NasliviUe,  supfa,  the  dama^  to 
be  apprehended  from  the  mere  propinqmty  of 
tlie  erection  must  be  considered  in  estimating 
the  inddental  damages.  •  •  •  We  need  say 
no  more  than  we  have  already  said  as  to  the 
overwhelming  weight  ot  authority  in  otiier  io- 
risdictions  as  to  the  propriety  of  considering" 
*uch  a  matter  and  "all  that  it  reasonably  por- 
tends In  the  way  of  direct  injury  to  the  proper- 
ty, and  hence  impeirmeat  ot  market  vajue.  In- 
deed we  think  it  would  be  an  impeachment  of  the 
fairness  of  our  jurisprudence  If  the  rule  were 
otherwise.  It  would  be  nothing  less  than  saying 
that  onr  courts  could,  not  only  within  our  Con- 
stitution, but  under  a  true  conception  of  jos- 
tice,  compel  one  of  our  citizens  to  surrender 
a  part  of  his"  tract  of  land  to  another,  a  public 
service  corporation,  without  an  adequate  re- 
turn for  the  impairment  of  his  estate,  so  impos- 
ed, or  that  a  man  could  be  compelled  to  surren- 
der part  of  his  "land  for,  say,  the  erection  of 
a  public  pesthonse,  and  receive  no  compensation 
for  injury  to  the  market  value  of  the  rest  of 
bis  tract.  To  exercise  snch  a  power  would  be, 
not  to  administer  justice^  but  to  inflict  oppres- 
sion. Moreover,  it  would  deny  and  destroy  the 
▼cry  principle  by  which  the  courts  profess  to 
be  guided  in  condocting  such  matters— that  the 
landowner  should  be  considered  as  one  willing, 
but  not  compelled,  to  sell,  and  the  condemnor 
as  one  willing,  but  not  compelled,  to  buy.  No 
one  can  suppose  that  the  landowner  would  con- 
sent to  sell  a  specific  part  out  of  «  tract  with- 
out considering  how  the  taking  of  that  part 
would  affect  the  rest  of  the  tract,  and  without 
exacting  compensation  for  the  lessening  of  the 
market  value  of  the  latter  thereby;  lie  woaM 
do  this,  if  left  free  to  act,  by  adding  to  the  price 
of  the  part  sold.  In  condemnation  cases  he  can- 
not dp  this,  but  must  look  to  the  obtention  of 
n  separate  sum  from  the  purchaser  to  cover  such 
incidental  damage.  Gan  any  one  suppose  that  if 
free  to  contract,  he  would  demand  anything  less 
than  the  whole  damage  to  the  market  value  of 
the  land  left  in  his  tract?  Can  any  one  say  his 
demand  would  not  be  just?    •    •    • 

"Having  stated  the  principles  which  we  think 
control  the  controversy,  we  shall  now  inquire 
whether  the  objections  made  to  the  charge  of  the 
court  are  well  taken." 


The  reeponae  quoted  above.  In  my  |ndg- 
ment,  begs  many  questions  lnT(4Ted  in  the 
VOisA  made  by  condemnors. 

The  Ksponae,  If  sonnd  law,  under  onr 
Jurisprudence  cannot  fall  to  strike  wltb 
amazement  all  who  read  our  former  deci- 
sions, and  realise  that  of  all  the  brilliant 
judges  and  counsel  whose  names  appear  In 
our  reported  cases  not  one  has  seen  the  force 
of  the  argument  embodied  In  the  excerpt 
from  the  opinion  of  the  majority.  From  the 
Woodfolk  Case,  decided  more  than  60  years 
ago,  to  the  Hord  Case,  decided  in  1909,  bar 
and  bench  alike  stand  condemned  ot  over- 
looking in  the  construction  of  our  statute 
die  elements  of  Inddental  damages  aforesaid. 
And  many  worthy  litigants,  seeking  all  their 
rights  in  condemnation  cases,  have  gone 
forth  from  a  trial  of  their  causes  in  onr 
courts  of  Justice  with  only  part  of  the  fun 
relief  to  which  they  were  In  law  oitltled. 
But,  says  the  opinion  of  the  majority: 

"In  several  of  our  cases,  the  obvious  physical 
inconveniences  just  referred  to,  and  others  like 
them,  are  mentioned  as  instances,  but  in  no  case 
are  they  held  exdusive,  or  held  out,  or  suggested 
as  covering  the  whole  field." 

Now  the  question  is,  Why  was  the  whole 
field  not  covered?  It  was  the  duty  of  at; 
tomeys  for  property  owners  litigant  in  con- 
demnation suits  to  cover  the  whole  field  in 
their  demands  for  their  clients.  It  was  the 
duty  of  the  courts  to  cover  the  whole  field 
in  the  construction  of  the  statutes. 

The  opinion  In  the  Woodfolk  Case  Is 
devoted  to  a  general  discussion  of  the  subject 
of  tl»e  ezerdse  of  the  right  of  eminent  do- 
main, as  well  as  the  subject  of  damages 
sustained  by  the  landowner,'  inddent  to  a 
taking  under  that  right.  The  opinion  In  that 
case  was  rendered  by  Judge  Cartithers.  His 
assodates  were  Judges  Totten  and  McKin- 
ney,  all  Illustrious  men.  The  case  was  pre^ 
sented  to  that  great  court  by  the  most 
eminent  counsel  of  that  day.  There  is  simi- 
larity In  the  character  of  the  real  estate  In- 
volved in  that  case  and  in  this.  There,  as  the 
opinion    shows — 

"the  defendants  located  their  road  for  about 
500  feet  on  a  6-acre  lot  of  plaintiff  in  the  vicin- 
ity of  Nashville.  The  road  runs  through  the 
comer  of  the  lot,  separating  about  three^uarters 
of  an  acre  from  the  main  lot.  The  plaintiff  has 
his  family  residence  on  the  lot,  and  it  is  hand- 
somely and  tastefully  improved.  The  part  sep- 
arated has  upon  it  some  negro  houses,  a  cow- 
house, well,  and  springhouse." 

The  property  In  the  present  case  lies  In 
the  Tldnity  of  Nashville,  was  vacant  before 
the  taking,  Indosed  by  a  wire .  fence,  and 
comprised  S6  acres.  A  strip  of  It  was  taken, 
1,000  feet  long,  near  the  eastern  margin  of 
the  tract,  but  leaving  on  the  east  side  of  the 
strip  taken  a  part  of  the  original  tract  con- 
taining S»i/ioo  acres,  and  leaving  west  of 
the  tract  taken  the  remainder  of  the  original 
tract,  this  remainder  comprising  60«*/io» 
acres.  Before  the  taking  this  tract  Was  ir- 
regular in  shape;  .its  east  line  was  1,000 
feet;  Its  north  line,  2,225  feet;  its  aootb  line. 
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2,276  feet  It  had  not  b«en  subdivided,  but 
was  acreage  property. 

All  the  elements  of  Incidental  damage 
were  Involved  In  the  Woodfolk  Case  which 
oonld  poeaibly  be  Involved  in  the  present 
case.  There  the  proximity  to  the  railroad 
line  of  all  the  land  not  taken  was  much 
greater  than  in  the  present  case,  and  there 
the  family  residence  of  the  owner  was  lo- 
cated on  the  part  of  the  tract  which  was 
not  taken,  while  in  the  present  case  there 
is  no  such  thing.  How  happened  It  that  no 
one  In  that  great  case,  either  lawyer  or 
Judge,  observed  the  existence  of  the  elements 
of  incidental  damage  which  are  said  to  exist 
In  this  case  by  the  majority  opinion.,  I  can- 
not believe  that  so  great  an  oversight  was 
made.  I  think  the  bar  and  court  alike  must 
have  seen  the  distinction  between  an  inci- 
dent of  taking  and  an  incident  of  operation, 
and  that  an  Incident  of  operation  is  a  mere 
consequence  of  taking.  Again  I  think  they 
must  have  had  In  mind  a  principle  so  well 
expressed  by  another  great  judge  in  Rail- 
road V.  Bingham,  87  Tenn.  (3  Pickle)  622,  11 
S.  W.  705,  4  If,  R.  A.  622,  Where,  in  speaking 
for  the  court.  Judge  Lurton  said: 

"The  railroad  company,  in  so  far  as  its  oc- 
cupation and  use  of  this  street  is  permitted  by 
its  contract  and  the  taxing  district  ordinanc- 
es, is  not  a  trespasser.  What  the  law  expressly 
authorizes  Is  not  unlawful,  and  cannot  be  re- 
garded as  a  nuisance.  The  running  of  railroad 
trains  along  a  public  street  devoted  to  residen- 
tial purposes,  and  without  any  actual  obstruc- 
tion of  the  nght  of  an  abutting  owner  to  light 
or  air,  or  ingress  and  egress  to  and  from  his 
premises,  may,  in  most  cases,  be  regarded  as  in- 
jurious to  the  property  of  lot  owners.  A  resi- 
dent upon  such  a  street  will  undoubtedly  be  sub- 
jected to  more  or  less  discomfort  and  inconven- 
ience by  the  mere  passage  of  trains  in  front  of 
his  premises.  Unpleasant  odors  and  disagree- 
able noises  at  inconvenient  hours  are  likely  to 
be  experienced.  Life  will  not  be  altogether  so 
comfortable.  But  does  the  law  give  damages 
for  such  consequential  injuries?  To  entitle  a 
plaintiff  to  recover  damages  there  must  not  only 
be  an  injury,  but  the  injury  must  be  the  re- 
sult of  some  wrongful  conduct.  Where  an  in- 
jury results  merely  from  the  lawful  and  rea- 
sonable use  of  a  ndghboring  estate,  no  wrong 
is  done  and  no  remedy  exists.  By  the  obstruc- 
tion of  a  view,  or  of  light,  or  of  air,  or  by  the 
erection  of  an  unsightly  structure,  or  the  con- 
duct of  a  lawful  business,  injury  may  be  in- 
flicted upon  an  adjoining  property;  but,  as  re- 
marked by  counsel,  'in  these  and  like  cases  there 
is  an  implied  agreement  by  every  one  who  is 
a  member  of  civilized  society  that  he  will  submit 
to  such  consequential  injunes  without  action.' " 

I  am  snre  It  was  realized  by  both  court 
and  counsel  in  the  Woodfolk  Case  that  ar- 
ticle 1, 1  21,  of  the  Constitution  went  no  fur- 
ther than  to  prohibit  a  taking  without  just 
compensation  of  private  property  for  a  public 
ose.  Indeed  snch  was  the  express  holding  in 
that  case.    The  court  said: 

"Here  the  constitutional  provision  ends;  its 
inhibition  upon  the  government  goes  no  fur- 
ther." 

And  it  was  then  pointed  out  that: 
"The  Legislature  may  make  any.  regulations  it 
thinks  right  and  proper  tor  an  account  or  es- 
timate of  incidental  loss  or  damages  or  injuries 
to  the  landowner." 


At  the  time  that  case  was  decided  the  Leg- 
islature had  only  made  "regulations*'  to  the 
extent  of  allowing  the  landowner  to  recover 
for  damages  incident  to  the  taking,  and  that 
is  as  far  as  that  branch  of  the  government 
has  ever  gone  on  that  subject.  Section  1844, 
Shan.  Code,  provides: 

"Any  person  or  corporation  authorized  by  law 
to  construct  any  railroad,  turnpike,  canal,  toll 
bridge,  road,  causeway,  or  othier  work  of  in- 
ternal improvement  to  which  the  like  privilege 
is  conceded,  may  take  the  real  estate  of  individu- 
als, not  exceeding  the  amount  prescribed  by  law 
or  by  the  charter  under  which  the  person  or  cor- 
poration acts,  in  the  manner  and  upon  the  terms 
herein  provided." 

Section  1856  of  said  Code  reads: 
"The  jury  will  then  proceed  to  examine  the 
ground,  and  may  hear  testimony  but  no  argu- 
ment of  counsel,  and  set  apart,  hy  metes  and 
bounds,  a  sufficient  quantity  of  land  for  the  pur- 
poses mtended,  and  assess  the  damages  ooca- 
sicmed  to  the  owner  thereby." 

In  the  same  Code,  f  1857,  la: 

"In  estimating  the  damages,  the  jui^  shall  sive 
the  value  of  the  land  without  deduction,  but  in- 
cidental benefits  which  may  result  to  the  owner 
by  reason  of  the  proposed  improvement  may  be 
taken  into  consideration  in  estimating  the  inci- 
dental damages." 

We  see.  In  section  1844,  a  purpose  to  take 
private  property  for  public  use.  In  sectloo 
1866  a  purpose  to  have  a  lory  of  view  as- 
sess damages  occasioned  to  the  owner  by  the 
taking,  and  in  section  1857  a  purpose  to  al- 
low benefits  resulting  from  the  taking  to  be 
set  off  against  the  damages  incident  to  the 
taking;  but  there  is  conspicuously  absent 
from  this  legislation  any  evidence  of  a  pur- 
pose to  allow  the  recovery  of  damages  by  the 
owner  which  are  not  Incidents  of  the  taking, 
but  are  merely  consequences  thereof,  and  are 
of  a  character  for  which  adjacent  owners,  no 
part  of  whose  property  has  been  taken,  al- 
though they  may  suffer  to  the  same  degree, 
can  have  no  recovery.  I  repeat,  such  a  pur- 
pose is  conspicuously  absent  from  this  legis- 
lation when  It  is  fairly  construed.  No  doubt 
the  absence  of  a  purpose  In  this  legislation  to 
allow  a  recovery  for  consequential  damages 
is  attributable,  In  large  part,  to  a  recogni- 
tion by  the  lawmaking  department  of  the 
salutary  character  of  those  principles  ao  well 
expressed  in  the  excerpt  supra  from  the  opin- 
ion by  Judge  Lnrton. 

We  cannot  ascribe  to  the  legislative  de- 
partment of  our  state  Ignorance  of  the  con- 
stractlon  which  the  highest  court  of  the 
state  has  given  to  the  existing  legislation  on 
this  subject;  and  therefore  It  is  fair  to  as- 
sume that  this  department  of  the  state  still 
entertains  the  view  that  It  Is  not  wise  to  en- 
large the  rights  of  the  landowner  so  as  to 
allow  him  to  recover  for  consequential  dam- 
ages. The  majority  opinion  In  this  case  In 
effect  performs  the  office  of  an  act  of  the 
legislative  department  of  the  state,  and  with 
all  due  respect  to  the  majority  I  maintain 
this  court  to  be  wholly  without  power  so  to 
act  Its  legitimate  function  is  the  construc- 
tion of  legislative  acts,  but  as  then  ia  no 
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legislative  act  antborlzlDg  a  landowner  to 
recover  consequential  damages,  tlie  conrt 
overstepa  the  legitimate  function  of  construc- 
tion and  passes  Into  the  zone  of  Judicial  leg- 
islation when  It  declares  such  right  to  exist ; 
and,!  in  so  doing,  as  I  see  it,  runs  counter  to 
article  2,  {{  1,  2,  of  our  ConstltutioD,  by 
which  the  powers  of  the  state  government 
are  distributed  into  three  distinct  depart- 
ments, and  a  person  or  persons  belonging  to 
one  of  these  is  forbidden  to  exercise  any  of 
the  powers  belonging  to  either  of  the  others 
except  In  cases  by  the  Constitution  directed 
or  permitted.  The  present  is  not  one  of  the 
excepted  cases. 

A  landowner,  part  of  whose  land  has  been 
taken  for  a  public  use,  has  enjoyed  the  full 
measure  of  relief  afforded  to  him  under  our 
Constitution  and  statutes  when  he  recovers 
in  money,  lawful  coin  of  the  United  States, 
the  fair  market  value  of  the  land  actually 
taken,  and  the  net  amount  of  damages  inci- 
dent to  (but  not  consequent  upon)  the  taking. 
This  was  the  measure  of  his  right  laid  down 
In  the  Woodfolk  Case,  and  the  doctrine  of 
that  case  on  this  ixrfnt  has  never  been  ques- 
tioned In  all  the  more  than  60  years  slnee  Its 
announcement. 

The  landowner  cannot  enlarge  his  right.  It 
has  never  been  enlarged  by  the  Constitution. 
The  Iieglslature,  in  its  wisdom,  has  not  seen 
fit  to  enlarge  it,  for,  as  said  by  Judge  Lurton 
In  the  Bingham  Case,  supra: 

"In  tiiese  and  like  cases  there  la  an  implied 
agreement  by  every  one  who  is  a  member  of 
rivilized  society,  that  he  will  submit  to  such 
ccmsequential  injuries  without  action." 

See  Railroad  v.  Bingham,  supra ;  also  Har- 
mon V.  Railroad,  87  Tenn.  (8  Pickle)  614,  11 
S.  W.  703 ;  Chattanooga  v.  Dowllng,  101  Tenn. 
(17  Pickle)  342,  47  S.  W.  700;  Brnmlt  v.  Ball- 
road,  106  Tenn.  (22  Pickle)  124,  60  S.  W.  505; 
Terminal  Co.  v.  Jacobs,  109  Tenn.  (1  Cates) 
727,  72  S.  W.  954,  61  I*  R..  A.  188;  Terminal 
Co.  V.  I>ellyett,  114  Tenn.  (6  Cates)  368,  85 
S.  W.  881;  Gossett  v.  Railroad,  115  Tenn.  (7 
Cates)  376,  89  S.  W.  737,  1  L.  R.  A.  (N.  S.) 
97,  112  Am.  St.  Rep.  846 ;  Coyne  v.  Memphis, 
118  Tenn.  (10  Cates)  661,  102  S.  W.  356. 

The  damages  for  which  the  majority  opin- 
ion allows  recovery  are  not  based  on  some 
special  injury  done  to  the  remaining  part  of 
the  tract  by  unskillful  or  negligent  construc- 
tion, or  negligent  (iteration,  so  as  to  fall 
within  the  exception  noted  to  the  general  role 
by  the  cases  aforesaid;  but  the  majority  opin- 
ion approves  the  charge  of  the  trial  court 
which  told  the  jury,  among  other  things: 

"But  everytlting  necessarily  connected  with 
and  directly  and  proximately  resulting  from  the 
taking  of  the  right  of  way  strip,  and  the  proper 
and  careful  construction  and  operation  of  this 
railroad,  which  has  the  effect  of  directly  and 
especially  reducing  or  pecuniarily  damaging  the 
fair  cash  market  value  of  the  remainder  of  the 
land  taken,  are  to  be  considered  by  you  in  award- 
ing incidental  damages  to  the  remainder  of  the 
land  not  taken,  and  the  mere  fact  that  other 
pieces  of  land  lying  in  similar  proximity  to  the 
railroad,  and  no  part  of  which  is  taken,  suffers 
similar  damages  to  that  especially  resulting,  as 


aforesaid,  to  the  remainder  of  the  tract  of  land 
in  question  constitute  no  reason  or  excuse  why 
you  must  not  award  such  incidental  damages  to 
the  remainder  of  this  tract  of  land  not  actually 
taken." 

In  another  portion  of  its  charge  the  court 
told  the  jury: 

"Then  you  must  take  into  consideration  the 
necessary  danger  and  peril  from  sparks  or  fire 
from  trains  while  on  said  strip,  and  the  neces- 
sary noise,  smoke,  soot,  cinders,  escaping  fumes, 
and  vibrations  so  resulting." 

This  charge  promotes  consequential  dam- 
ages. It  moves  them  up  a  step  higher  than 
that  plane  on  which  they  have  beeu  supposed 
to  rest  daring  the  past  60  years  of  the  judi- 
cial liistory  of  this  state.  It  places  conse- 
quential damages  upon  the  same  plane  as  in- 
cidental damages,  wholly  ignoring  the  mani- 
fest distinction  between  an  Incident  and  a 
consequence  of  the  act  of  taking,  and  over- 
looking a  dlscrlminatiou  thus  made  between 
the  landowner  whose  land  is  taken,  leaving 
him  the  owner  of  adjacent  property,  and  oth- 
er adjacent  landowners  whose  property  may 
be  equally  or  more  seriously  damaged  by  the 
taking,  but  who  nevertheless  can  have  no  re- 
covery. These  distinctlonB,  however,  which 
the  duurge  overlooks  have  never  been  over- 
looked by  this  court  heretofore,  and  mani- 
festly Itave  never  been  overlooked  by  the 
lawmaking  department  of  the  state.  It  is  af- 
firmatively shown  by  the  transcript,  as  I  see 
it,  that  the  major  part  of  the  large  verdict 
in  this  case  was  based  on  consequen- 
tial damages  pure  and  simple.  I  find  no  war- 
rant under  the  common  law,  under  our  stat- 
utes, or  under  our  Constitution,  for  affirming 
a  Judgment  based  on  such  a  verdict. 

The  opinion  of  the  majority  cites  cases 
from  other  Jurisdictions,  many  of  which  no 
doubt  rest  on  statutes  and  Constitutions  en- 
tirely dissimilar  to  ours.  In  respect  of  such 
authorities  Judge  Camthers  said,  in  the 
Woodfolk  Case: 

"Thongh  we  entertain  very  great  respect  for 
decisions  of  other  states,  we  cannot  yield  to  them 
as  authorit^f  any  further  than  they  are  sustain- 
ed, in  our  judgment,  by  sound  reason  and  set- 
tled principles." 

He  also  spoke  of  the  diversity  in  the  views 
of  other  courts,  which  then  existed.  In  respect 
of  the  questions  he  had  discnssed  in  that 
(H>lnlon,  as  a  reason  for  basing  the  decision 
of  the  court  upon  our  own  Constitution  and 
legislation  rather  than  having  resort  to  au- 
thority from  other  jurisdictions,  resting  upon 
dissimilar  Constitutions  and  statutes  In 
substance,  the  same  observations  have  been 
made  in  other  of  our  cases. 

By  the  opinion  of  the  majority  a  venerable 
rule  of  law  in  this  state  is  given  its  quietus. 
HaU  to  the  new  rule  I  Its  virgin  fruits  are 
great!  Note  them:  Less  than  two  years  be- 
fore the  taking  by  the  condemnors  of  2>i/xo» 
acres  of  land  out  of  a  tract  of  56  acres,  the 
owners  of  that  tract  were  willing  to  sell  the 
entire  tract  at  ?30,000.  Evidently  no  pur- 
chaser was  found  willing  to  pay  the  price,  for 
the  then  owners  still  bold  53°>/io»  acres  of 
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the  tract  The  Jut?  awarded  damages  la 
the  circuit  court  for  the  2»i/ioo  acres  ac- 
tually taken  In  the  sum  of  $5,775,  and  for  In- 
cidental damages  to  the  land  not  taken  the 
verdict  of  the  Jury  was  $32,000.  The  judg- 
ment based  on  this  verdict  In  favor  of  the 
owners  was  for  the  sum  of  $37,775,  together 
with  Interest  In  the  sum  of  $5,452.20.  When 
the  case  was  aflBrmed  by  the  Court  of  Olvll 
Appeals,  the  total  judgment  was  for  $45,107.- 
57  and  costs.  Interest  has  been  accumulat- 
ing since  the  date  of  that  Judgment.  The 
owners  were,  of  course,  entitled  to  the  inter- 
est if  they  were  to  the  principal;  but  were 
they  entitled  to  so  large  a  principal? 

For  the  owners  It  is  said  that  between  the 
date  when  they  were  willing  to  sell  this  prop- 
erty for  $30,000,  and  found  no  purchaser  for 
It  at  that  price,  and  the  date  of  the  taking,  a 
public  park  was  established  adjacent  to  the 
tract,  and  greatly  enhanced  the  value  thereof. 
No  doubt  the  establishment  of  the  park  did 
enhance  the  value  of  the  tract,  but  I  do  not 
believe  its  fair  market  value  was  so  enhanced 
as  to  Justify  the  conclusions  reached  by  the 
jury.  The  evidence  as  to  the  degree  of  en- 
hancement was  greatly  in  conflict,  yet,  under 
the  new  rule,  after  the  public  had  enhanced 
the  value  of  the  tract  by  the  establishment  of 
the  park,  a  further  burden  is  imposed  upon 
the  public.  Ultimately  the  burden  of  the 
judgment  in  this  case  falls  upon  the  public. 
The  public  pays  the  freight  and  passenger 
rates  of  common  carriers,  and  these  rates 
must  be  80  fixed  as  to  care  for  burdens  so 
imposed;  else  common  carriers  must  cease  to 
exist.  The  public  merely  cajoles  Itself  by 
specious  reasoning  when  it  supposes  such 
burdens  to  be  destined  for  other  shoulders 
than  its  own.  The  public,  by  the  verdict  In 
this  case,  under  the  new  rule,  relieves  these 
landowners  of  their  fair  share  of  a  public 
burdou  It  allows  them  a  recovery  for  con- 
sequential damages  for  which  other  adjacent 
landowners  can  have  no  recovery,  though 
they  may  suffer  loss  In  the  value  of  their 
property  to  the  same  degree,  and  even  great- 
er degree,  than  these  landowners. 

For  these  reasons  I  respectfully  dissent 
from  the  opinion  of  the  majority,  I  might 
mention  others,  but  cui  bono. 


PILE  et  ai  v.  PILE  et  at 

(Supreme  Court  of  Tennessee.    March  18, 1916.) 

1.  Judgment  <g=s>747(2)  —  Conclusiveness  — 
Matters  Not  in  Issue. 

The  decree  in  a  partition  suit,  the  plead- 
ings of  wbidi,  most  liberally  construed,  did  not 
call  for  an  adjudication  as  to  the  rights  of  R. 
against  P.,  was  not  conclusive  as  to  such  rights 
in  an  ejectment  suit  between  such  parties,  since, 
that  a  judgment  may  be  effective  as  res  adjudi- 
cate, it  is  essential  that  the  party  sought  to  be 
precluded  should  have  sued  or  been  sued  in 
both  cases  in  the  same  capacity  or  character,  and 
to  enforce  or  have  adjudged  the  same  right, 
white  it  must  appear,  not  only  that  the  thing  af- 
fected by  the  two  suits  is  the  same,  but  that 


tht  proceedings  were  for  the  same  object  or  pat' 
pose;   the  same  point  being  directly  in  iame. 

[Eld.  Note.— For  other  cases,  see  Jodgiacnt, 
Cent  Big.  H  1053,  1286;  Dec.  Dig.  «=>747(2}.] 

2.  Jttdoubnt  4s»713(1)  —  CoNOi.xisivKiTxaB  — 
Pasties  and  Issues.  , 

When  a  second  suit  la  apon  the  same  caoK 
of  action  and  between  the  same  parties  a»  0» 
first  the  judgment  in  the  former  is  condnarc 
in  the  latter  as  to  every  question  -which  was  «r 
might  have  been  presented  and  determined  is 
the  former ;  but  when  the  second  suit  ia  od  i 
different  cause  of  action,  but  between  the  saiK 
parties,  the  judgment  in  the  former  action  »(>- 
erates  as  an  estoppel  effective  in  the  latter  u 
to  every  point  in  question  which  was  actuallj 
litigated  and  determined  in  the  first  action,  but 
is  not  conclusive  as  to  matters  which  migbt 
have  been,  but  were  not  litigated. 

[Ed.  Note. — For  other  cases,  see  Jadgmeat, 
Cent.  Dig.  S§  1063,  1234^1237.  1239 ;  Dec  Dig. 
<S=»713(1).] 

3.  Judgment  «=9956<1)  —  CoitcLXTsrvKKxas  — 
Burden  op  Pboof. 

Where  the  record  is  such  -that  there  is  or 
may  be  a  material  issue  in  a  second  suit  npos 
a  different  cause  of  action  between  the  came 
parties  which  may  not  have  been  decided  in  the 
former  action,  the  Judgment  therein  does  not  es- 
top from  litigating  such  issue,  unless  by  plead- 
ing or  proof  the  party  asserting  the  estoppel 
establishes  that  the  issue  was  determined  ia 
the  former  suit 

[Ed.  Note. — For  other  cases,  see  Judgment. 
Cent  Dig.  §  1822;    Dea  Dig.  «=99e6(l).] 

4.  Judgment  <S=>747(2)  —  Gonci,ijsivkheb8  — 
Sepabate  Titles. 

where  the  same  person  has  two  distinct 
rights  over  land,  the  subject-matter  of  a  parti- 
tion suit,  and  the  pleadings  touch  but  one  of 
such  rights,  his  being  made  a  party  to  the  suit 
will  not  preclude  him  from  later  asserting  or  de 
fending  his  rights  over  the  land  so  far  as  not  in- 
volved by  the  pleadings,  since  aa  to  matters 
without  the  pleadings  he  is  not  a  party. 

[Ed.  Note. — For  other  cases,  see  Jndtcment 
Cent  Dig.  f{  1053,  1286;   Dec  Dig.  «=»747(2).] 


Appeal  from  Chancery  Goart,  Fentress 
County;   A.  H.  Roberts,  Chancellor. 

Suit  In  ejectment  by  O.  P.  Pile  and  oth- 
ers against  E.  Pile  and  others.  From  a  Judg- 
ment for  defendants,  complainants  appeal 
Reversed,  with  decree  for  complainants,  and 
remanded  for  further  proceedings. 

W.  A.  Oarrett  and  8.  M.  Turner,  iMth  of 
Jamestown,  B.  C.  Knight,  of  liiTlngston,  John 
M.  Davis,  of  Wartbarg,  J.  T.  Wheeler,  of 
Galveston,  and  John  F.  McNutt,  of  RocK- 
wood,  for  appellants.  Smith  &  Smith,  Evans 
&  White,  and  Conatser  &  Case,  all  of  James- 
town, for  appellees. 

WILLIAMS,  J.  This  is  an  ejectment  suit 
involving  the  determination  of  the  title  to  a 
large  boundary  of  mountain  laud,  said  to  be 
chiefly  valuable  for  its  timber  and  minerals. 

In  the  year  1848,  the  state  of  Kentu(^  is- 
sued to  F.  P.  Stone,  Abner  Miller,  and  oth- 
ers a  patent  to  a  boundary  of  123,989  acres 
of  land  now  lying  in,  and  running  across  the 
northern  portion  of,  Fentress  county,  and 
embracing  parts  of  the  Scott  and  Pickett 
counties.  In  thla  state,  and  commonly  known 
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as  the  "Big  Survey."  The  territory  In  qnes- 
tlon  was  later  surrendered  by  the  state  of 
Kentucky  to  the  state  of  Tennessee  under  a 
convention  or  treaty  settling  the  location  of 
the  boundary  line  between  the  two  states, 
but  on  terms  that  patents  whl<di  had  been  is- 
sued by  the  former  state  should  be  recog- 
nized by  Tennessee. 

Within  the  limits  of  the  Big  Snrr^  are 
three  tracts,  eommonly  known  as  the  "Three 
Stone  Tracts,"  F.  P.  Stone  having  conveyed 
his  interest  therein  to  Abner  Miller. 

Within  the  bounds  of  these  three  tracts 
there  Is  a  tract  of  land  to  which  Huff  ac- 
quired a  claim  of  title  under  a  tax  deed,  dat- 
ed and  recorded  in  1880. 

In  1890,  Mallssa  WUliams,  an  heir  of  Ab- 
ner Miller,  instituted  a  suit  to  partition  the 
Big  Survey  and  the  Three  Stone  Tracts, 
which  proceeding  as  it  progressed  seems  to 
have  widened  in  scope  so  as  to  provide  for 
the  ascertainment  and  adjudication  as  to  the 
merits  of  adverse  claims  In  order  to  remove 
cloud,  etc.  This  proceeding  was  under  the 
caae-sl^le  of  Malissa  WilUams  v.  S.  H.  Pile 
et  al.,  in  the  chancery  court  of  Fentress 
county. 

Huff  and  S.  U.  Pile  were  made  defendants 
in  that  cause ;  Huff  answering  as  the  claim- 
ant of  the  land  Involved  in  the  pending  ap- 
peal, and  S.  H.  Pile  only  as  the  claimant  of 
lands  wholly  distinct  from  those  affected  by 
this  suit.  Huff  In  his  answer  set  up  his  title 
under  the  tax  deed  above  referred  to. 

Later,  on  March  31,  1893,  and  pending  the 
progress  of  the  suit  of  Williams  v.  Pile,  Huff 
conveyed  the  tax-deed  lands  to  S.  H.  Pile. 

On  April  6,  1893,  S.  H.  Pile  conveyed  a 
portion  of  the  same  lands  to  Bassieur.  The 
portion  so  derived  from  Huff  but  not  con- 
veyed to  Bassieur  Is  the  subject-matter  ot 
this  litigation. 

The  present  suit  is  that  of  the  heirs  at  law 
of  S.  fi.  Pile  against  Bassieur  and  others. 
Bassieur  answered  the  bill  of  complaint, 
pleading  the  decree  In  the  case  of  Williams 
V.  Pile  as  res  adjudicata,  and  this  defense 
was  sustained  by  the  chancellor.  The  merit 
of  that  plea  will  determine  the  controversy 
between  the  two  principal  litigants,  and  Is 
the  only  point  that  will  be  discussed  in  this 
opinion. 

The  plea  Is  founded  on  and  sought  to  be 
sustained  by  the  following  facts : 

In  the  old  partition  proceeding,  a  refer- 
ence was  had  to  the  master  to  take  proof  and 
report  on  the  claims  of  Huff  and  others  that 
were  adverse  to  the  title  of  those  claiming 
the  Big  Survey.  The  master  reported,  in 
1887,  that  Huff  was  the  owner  of  the  land  in 
question  under  the  tax  deed.  The  report 
then  recites  (italics  ours) : 

"It  appears  that  later  this  land  was  deeded  by 
Huff  to  S.  H.  Pile  and  by  Pile  to  Leo  Rastieur. 
See  Leo  Bassieur's  answer  in  the  pleadings. 
But  that  answer  only  states  that  these  two  last- 
mentioned  deeds  will  be  filed  on  or  before  the 
hearinK  of  the  cause  and  cannot  now  be  used  in 
this  report." 


The  report  being  In  favor  of  Huff  and  his 
assigns,  exceptions  thereto  were  saved  by 
the  complainants  in  said  causa 

The  chancellor  In  1898  decreed  that  Huff's 
purchase  at  the  tax  sale  Inured  to  the  benefit 
of  complainants  and  himself  as  tenants  in 
common,  because  of  such  toiancy,  and  that: 

"These  are  the  lands  now  claimed  by  Leo  Bas- 
sieur, having  been  conveyed  by  Huff  to  S.  H. 
Pile,  and  by  Pile  to  said  Bassieur,  pending  this 
litigation,  and  are  described  aa  follows:  [Here 
describing  lands  that  include  those  here  in  con- 
test.] *  •  •  And  the  cause  coming  on  to  be 
further  heard,  the  court  was  of  opinion  that 
complainants  own  **/i8a  of  the  land  described 
in  the  tax  deed  and  that  Leo  Bassieur  owns 
isi/i«o  thereot" 

S.  H.  Pile  saved  no  exception  to  the  report 
or  to  the  decree  based  thereon,  although,  as 
seen,  he  was  a  party  to  the  cause.  His  an- 
swer dealt  only  with  other  and  distinct  lands 
in  the  bounds  at  the  Big  Survey.  Bassieur 
merely  answered.  No  issue  appears  to  have 
been  formulated  between  S.  B.  Pile  and  Bas- 
sieur In  respect  of  the  amount  of  land  con- 
veyed by  the  deed  of  the  former  to  the  lat- 
ter;   neither  was  Impleaded  on  that  point. 

In  the  present  case  the  chancellor  decreed: 
That  the  deed  from  Pile  to  Bassieur  of  date 
April  5,  1893,  does  not  cover  any  part  of  the 
land  involved  in  this  cause;  that  the  ta's 
deed  to  Huff  and  HufTs  deed  to  S.  H.  PUe 
do  cover  It;  but  that  the  decree  in  the  case 
of  Malissa  Williams  et  al.  v.  S.  H.  PUe  et  al. 
Is  res  adjudicata  as  to  the  present  claim  of 
S.  H.  Pile's  heirs  In  Its  ruling  that  Bassieur 
was  the  owner  of  ^*i/i8o  Interest  in  the 
tract,  because  of  S.  H.  Pile's  conveyance  to 
him. 

[1]  Complainants  as  appellants  have  as- 
signed error,  challenging  the  correctness  of 
thiB  decree;  and  we  are  of  opinion  that  the 
ruling  of  the  chancellor  cannot  be  sustained. 

The  pleadings  In  the  earlier  case,  when 
most  liberally  construed,  did  not  call  for  an 
ajdjttdlcatlon  as  to  tlie  rights  of  Bassieur 
against  S.  H.  Pile,  or  the  reverse.  Olalnts 
adverse  to  those  of  the  owners  of  the  patent 
based  on  the  Big  Survey  may  have  been  so 
far  in  Issue  that  they  were  required  to  be 
set  forth  and  establiahed;  but  the  particu- 
lar claim  was  the  claim  of  HufC,  in  whom 
the  title  was  centered  and  stood,  under  the 
tax  deed.  Complainants  in  that  suit  and  the 
court  were  not  concerned  as  to  whether  only 
a  pc^tion  or  all  of  the  lands  covered  by  the 
tax  deed  itassed  from  Pile  to  Bassieur  under 
a  distinct  deed  after  the  bringing  of  that  suit. 

lu  one  sense  the  subject-matter  of  the  suit 
was  the  land,  but,  in  the  sense  In  which  the 
term  "same  subject-matter"  Is  used  in  the 
law  of  former  adjudication,  the  "Pile  to  Bas- 
sieur" title  was  not  in  Judgment  In  the  orig- 
inal suit  S.  H.  Pile  was  not  put  to  a  de- 
fense In  respect  of  It  and  is  not  to  be  preju- 
diced by  anything  said  in  the  decree  touch- 
ing it 

Tile  causes  of  action  in  the  two  suits  were 
different;  therefore  each  had  a  distinct  "sub- 
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Ject-matter,"  In  the  more  exact  and  appropri- 
ate meaning  of  tbe  term,  In  this  connection. 

In  order  that  a  Judgment  may  be  eflectlve 
as  res  adjudlcata,  it  is  essential  that  the 
party  sought  to  be  precluded  thereby  should 
have  sued  or  been  sued  In  both  cases,  In  the 
same  capacity  or  character  and  to  enforce  or 
have  adjudged  the  same  right,  and  It  must 
appear  not  only  that  the  res  affected  by  the 
two  suits  Is  the  same,  but  that  the  proceed- 
ings were  for  the  same  object  or  purpose, 
the  same  point  t>elng  directly  In  Issue.  Bank 
V.  Smith,  110  Tenn.  338,  75  S.  W.  1065;  Mel- 
ton V.  Pace,  103  Tenn.  484,  63  S.  W.  939. 

The  adjudication  to  be  conclusive  most, 
broadly  speaking,  be  upon  the  very  point  imt 
directly  in  Issue  by  the  pleadings.  Brewster 
V.  Galloway,  4  Lea  (72  Tenn.)  658;  Coulter 
V.  Davis,  13  Lea  (81  Tenn.)  451,  456 ;  Harris 
V.  Maaon,  120  Tenn.  668, 116  S.  W.  1146,  25  L. 
B.  A.  <N.  S.)  1011.  Or  on  a  point  necessa- 
rily Involved.  Bakin  v.  Riddle,  127  Tom.  426, 
155  S.  W,  166,  and  cases  dted. 

The  chancier  proceeded  upon  the  idea 
that  8.  H.  Pile  had  an  opportunity  to  show 
that  the  recitations  of  the  decree  were  incor- 
rect so  far  as  they  referred  to  his  conveyance 
to  Rassleur,  and  that  therefore  Pile's  heirs 
are  estopped. 

[2]  When  the  second  suit  Is  upon  the  same 
cause  of  action  and  between  the  same  parties 
as  the  first,  the  Judgment  in  the  former  Is 
conclusive  In  the  latter  as  to  every  question 
which  was  or  might  have  been  presented  and 
determined  in  the  former.  When,  however, 
tbe  second  suit  la  upon  a  different  cause  of 
action,  but  l>etween  the  same  parties  as  the 
first,  the  Judgment  in  the  former  action  op- 
erates as  an  estoppel  effective  in  the  latter 
as  to  every  point  and  question  which  was  ac- 
tually litigated  and  determined  in  the  first 
action,  but  is  not  conclusive  In  relation  to 
other  matters  which  might  have  been,  but 
were  not,  litigated  or  decided.  Southern 
Pac.  B.  Co.  V.  United  States,  168  U.  S.  1,  18 
Sup.  Ct  18,  42  L.  Ed.  355. 

[3]  Where  the  record  is  such  that  there  Is 
or  may  he  a  material  issue  or  matter  In  the 
second  suit  upon  a  different  cause  of  action, 
which  may  not  have  been  raised,  litigated, 
and  decided  In  tbe  former  action,  the  Judg- 
ment therein  does  not  constitute  an  estoppel 
from  litigating  thl»  Issue,  question,  or  mat- 
ter, unless  by  pleading  or  proof  the  party  as- 
serting, the  estoppel  establishes  the  fact  that 
the  issue,  question,  or  matter  in  dispute  was 
actually  and  necessarily  litigated  and  deter- 
mined In  tbe  former  suit.  Harrison  v.  Rem- 
ington Paper  Co.  140  Fed.  886,  72  C.  0.  A. 
405,  3  L;  R.  A.  (N.  S.)  954,  6  Ann.  Gas.  314; 
Dooley  y.  Potter,- 140  Mass.  49,  2  N.  E.  935; 
Ryder  v.  Loomls,  161  Mass.  161,  86  N.  E;,  836 ; 
Huntalcker  v.  Crocker,  136  Wis.  38,  115  N. 
W.  340,  16  Ann.  Cas.  444. 

[4]  Even  where  the  same  person  has  two 
separate  and  distinct  rights,  titles,  or  Inter- 


ests in  the  land,  so  treated  as  in  one  sense 
the  subject-matter  of  a  suit,  and  the  allega- 
tions of  the  bill  or  pleadings  comfHr^end  but 
one  of  said  rights,  titles,  or  interests,  the 
fact  that  such  person  is  made  a  party  to 
such  suit  will  not  estop  or  conclude  him  from 
later  asserting  or  defending  his  rights,  titles, 
or  Interests  in  regard  to  said  subject-matter, 
so  far  as  they  were  not  involved  or  compre- 
hended in  the  allegations  of  such  pleadings. 
As  to  the  matters  not  so  comprised  in  tbe 
pleadings  he  will  not  be  regarded.  In  legal 
contemplation,  as  a  party  to  the  suit.  Mc- 
Nutt  V.  Trogden,  29  W.  Va.  469,  2  S.  BS.  32& 

It  Is  manifest  that  these  principles  of  es- 
toppel by  record  have  no  application  to  the 
present  effort  to  preclude  the  heirs  of  S.  H. 
Pile  from  disputing,  as  complainants  in  this 
case,  with  defendant  Rassleur  the  ownership 
of  the  lands  In  controversy.  It  is  not  here 
disputed  that  the  chancellor  correctly  de- 
creed that  the  deed  of  Pile  to  Rassleur  does 
not  cover  any  part  of  the  land. 

Other  assignments  of  error  relate  to  Issues 
of  fact  between  other  parties  to  the  pendlns 
suit,  and  are  disposed  of  in  a  memorandum 
for  decree. 

Reversed,  with  a  decree  here  for  complain- 
ants, the  heirs  of  S.  H.  Pile,  with  remand  for 
further  and  accordant  proceedings. 


LITCHFIELD  SHUTTLE  (30.  v.  C!UMBEB- 

LAND  valley  NAT.  BANK. 
(Supreme  CV>urt  of  Tennessee.    March  11, 191&) 

Banks  ano  Banking  «s>148(2)— Patiixnt  of 

Checks— FoBOED  Indobsevents. 

Where  the  manager  of  a  corporation's 
branch  business,  with  authority  to  draw  checks 
in  its  name  on  the  bank  account  which  it  kept 
for  such  branch  business,  and  issue  them,  drew 
checks  thereon,  payable  to  persons  with  whom 
it  had  business  dealings,  forged  their  indorse- 
ments, and  then  procured  the  money  thereon, 
either  directly  from  tbe  t>ank,  or  by  negotiating 
them  to  others,  the  bank  is  not  liable  to  the  cor- 
poration for  the  money  so  paid  out,  it  being 
misled  by  the  fault  of  the  drawer ;  and  this  not 
only  independently  of,  but  under.  Negotiable  In- 
struments Act  (Laws  1899,  c.  94),  by  sectioQ  65 
of  which  the  manager,  when  negotiating  them, 
warranted  that  they  were  genuine  and  in  all 
respects  what  they  purported  to  be,  so  that  by 
section  23  be  and  lus  principal  were  precluded 
from  setting  up  the  forgery. 

[Ed.  Note.— For  other  cases,  see  Banka  and 
Banking.  Cent  Dig.  {{  438,  440,  441;  Dec. 
Dig.   'g=»148(2).] 

Appeal  from  Chancery  Court,  Davidson 
(bounty;  Jas.  B.  Newman,  (Chancellor. 

Suit  by  the  Litchfield  Shuttle  Company 
against  tbe  Cumberland  Valley  National 
Bank.  From  an  adverse  decree,  defendant 
api)eals.    Reversed  and  dismissed. 

F.  M.  Bass,  of  Nashville,  tor  appellant 
Jordan  Stokes,  Sr.,  of  Nashville,  for  appel- 
lee. 

GREEN,  X  This  bill  was  filed  by  the 
Litchfield  Shuttle  C!ompany  to  recover  from 
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the  Camberland  Valley  National  Bank  the 
amount  of  several  checks  issued  by  the  local 
superintendent  of  complainant  and  alleged 
to  have  been  paid  by  the  defendant  bank 
on  forged  indorsements.  There  was  a  decree 
for  the  complainant  below,  and  the  defend- 
ant has  appealed  to  this  court 

Complainant  company,  a  Massachusetts 
corporation,  owned  a  mill  in  XashriUe,  known 
as  the  "Star  Block  Mills."  One  Jasper  Hoop- 
er was  superintendent  or  general  manager 
of  this  mill.  The  mill  here  purchased  suit- 
able lumber  which  was  converted  into  blocks 
of  proper  size,  and  these  blocks  were  ship- 
ped to  the  complainant  company  in  Massa- 
chusetts, where  they  were  in  turn  c<«Terted 
into  shuttles. 

A  bank  account  in  the  name  of  the  Star 
Block  MiUs  was  kept  by  the  complainant  at 
Nashville  with  the  defendant  bank.  The  su- 
perintendent. Hooper,  had  authority  to  draw 
checks  on  this  account  in  the  name  of  the 
Star  Block  MUls  for  the  expenses  of  the 
local  mill  and  to  purchase  lumber.  So  far 
as  the  record  shows,  Hooper  was  the  only 
person  who  did  have  authority  to  draw 
checks  on  this  account,  and  bis  authority  in 
this  respect  was  not  restricted  by  any  spe- 
cific Instructions  to  the  bank. 

An  investigation  of  the  local  concern 
by  the  complainant  company  disclosed  that 
Hooper  was  short  several  thousand  dol- 
lars. Proof  introduced  by  complainant  tend- 
ed to  show  that  Hooper  would  draw  checks 
on  the  defendant  bank  In  the  name  of 
tbe  Star  Block  Mills  payable  to  various 
persons  with  whom  the  mills  -had  busi- 
ness dealings.  He  would  then  forge  the 
name  of  the  payee  and  procure  the  money 
on  the  check,  directly,  from  the  bank,  or 
else  by  negotiating  the  check  with  others. 

One  defense  interposed  by  the  bank  la  In 
these  words: 

"This  defeodant  states  that  it  never  at  any 
time  paid  any  check  drawn  against  said  account 
of  the  Star  Block  Mills,  except  pursuant  to  the 
terms  of  said  check  or  pursuant  to  the  direction 
of  those  who  had  authority  to  represent  the  said 
Star  Block  Mills  and  direct  the  payment  of  the 
funds  to  its  credit  with  said  defendant" 

We  tiUnk  this  defense  is  weU  made. 

As  before  stated,  there  was  no  limitation, 
so  far  as  the  bank  was  advised,  of  Hooper's 
authority  to  dieck  on  the  Star  Block  Mills' 
account  He  was,  in  the  language  of  the 
bill,  the  general  manager  or  superintendent 
of  the  Star  Block  Mills,  and  he  was,  so  far 
as  It  appears,  the  only  person  authorized  to 
draw  on  this  account  Therefore  Hooper's 
act  in  drawing  upon  the  account  was  the 
act  of  the  complainant  corporation,  and  in 
the  absence  of  si)ecial  drcnmstances,  which 
do  not  exist  here,  the  complainant  cannot 
as  against  the  bank,  be  heard  to  question 
Hooper's  authority  to  issue  these  checks. 

So  fur  as  the  bank  was  concerned.  Hooper 
had  authority  to  draw  the  chedts  in  contro- 
versy and  had  authority  to  pnt  them  in  cir^ 
eolation.   Complainant's  auditor  testified  that 


the  indorsements  on  the  <^ecks  in  suit  were 
in  the  handwriting  of  Hooper.  Therefore, 
when  the  checks  were  issued  by  Hooper,  who 
had  authority  to  draw  and  issue  them,  they 
already  bore  the  indorsements  said  to  have 
been  forged. 

The  rule  announced  In  Pickle  v.  Muse,  8& 
Tenn.  384,  12  S.  W.  919,  T  L.  R.  A  93,  17  Am. 
St  Rep.  900,  Jackson  v.  Bank,-  92  Tenn.  169, 
20  S.  W.  802,  18  L.  E.  A.  663,  86  Am.  St 
Rep.  81,  Chlsm-Churchlll  ft  Co.  v.  Bank,  96 
Tenn.  644,  36  S.  W.  387,  32  L.  B.  A.  778, 
54  Am.  St  Rep.  863,  Farmer  v.  Bank,  100 
Tenn.  187,  47  S.  W.  234,  and  "Water  Company 
V.  Bank,  123  Tenn.  364,  131  S.  W.  447,  to  the 
effect  that  the  drawee  bank  must  Judge  of 
the  Identity  of  the  payee  and  the  genuine- 
ness of  his  indorsement  at  its  peril,  is  subject 
to  this  qualification:  If  the  I>ank  is  misled 
by  the  negligence  or  other  fault  ot  the  draw- 
er, and  thus  induced  to  pay  the  wrong  per- 
son, then  it  can,  as  against  the  drawer,  rely 
on  Its  Innocent  mistake.    3  R.  C.  L.  p.  594. 

The  bank  may  charge  its  customer  with 
payments  made  on  forged  indorsements  If 
"there  be  circumstances  which  amount  to  a 
direction  from  the  customer  to  the  banker 
to  pay  without  reference  to  the  genuineness 
of  the  indorsement,  or  drcnmstances  equiva- 
lent to  a  subsequent  admission  by  the  cus- 
tomer of  the  genuineness  of  the  Indorsement, 
in  reliance  upon  which  the  banker  has  been 
Induced  to  so  alter  his  position  as  to  pre- 
clude the  customer  from  showing  the  in- 
dorsement to  be  forged."  Morse  on  Banks 
and  Banking,  |  474. 

These  checks  appear  to  have  been  cashed 
or  to  have  been  put  in  circulation  by  Hooper 
himself,  complainant's  superintendent  They 
bore  the  forged  indorsements  at  the  time 
they  were  negotiated  by  Hooper,  and  in  view 
of  tills  conduct  of  complainant's  representa- 
tive, within  the  apparent  scope  of  his  author- 
ity, we  think  complainant  is  not  entitled  to 
relief  against  the  bank. 

The  same  result  would  be  reached  by  an 
application  of  the  technical  rules  of  the  law 
merchant  which  are  now  embodied  in  the 
Negotiable  Instruments  Act  (chapter  94  of 
the  Acts  of  1899). 

Section  23  of  the  statute  provides: 

"Where  a  signature  Is  forged  or  made  with- 
out the  authority  of  the  person  whose  signa- 
ture it  nurports  to  be,  it  is  wholly  inoperative, 
and  no  right  to  retain  the  instrument  or  to  give 
a  discharge  therefor,  or  to  enforce  payment 
*  *  •  against  any  party  thereto,  can  be  ac- 
quired through  or  under  such  signature,  unless 
the  party,  against  whom  it  Is  sought  to  enforce 
such  right,  is  precladed  from  setting  up  the  for- 
gery or  want  of  a\i,tbority." 

Section  65  of  the  statnte  provides: 

"Every  person  neKotiatinic  an  instrument  by 
delivery  or  by  a  qualified  indorsement  warrants: 

"(1)  That  the  instrument  Is  genuine  and  in  all 
respects  what  it  purports  to  be ; 

"(2)  That  he  has  a  good  title  to  it ; 

"(3)  That  all  prior  parties  had  capadt;  to 
contract; 

"(4)  That  he  has  no  knowledge  of  any  fact 
wUch  woold  impair  the  validity  of  the  histru- 
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ment,  or  render  it  yalueleM.  Bat  when  the 
negotiation  ia  br  delivery  onl7>  the  warranty 
extends  in  favor  of  no  holder  other  than  the 
immediate  transferee." 

When  Hooper  negotiated  these  cbeclu,  un- 
der the  provlsiona  of  section  66,  he  war- 
ranted that  they  were  genuine  and  in  all 
respects  what  they  purported  to  be.  Under 
section  23,  in  view  of  the  statements  hereto- 
fore made,  Hooper  and  the  complainant  are 
precluded  from  setting  up  the  forgery  ot  the 
indorsements. 

In  discussing  the  rights  of  the  parties 
where  a  bill  of  exchange  was  put  in  circula- 
tion containing  the  forged  indorsement  of 
the  payees,  the  Supreme  Court  ot  the  United 
States  said: 

"But  in  this  case  the  bill  was  put  in  circula- 
tion by  the  drawers,  with  the  names  of  the 
I>ayees  indorsed  upon  it.  And  by  so  doing  they 
must  be  understood  as  affirming  that  the  in- 
dorsement is  in  the  handwriting  of  the  payees, 
or  written  by  their  authority.  And  if  the 
drawee  had  dishonored  the  bill,  the  indorser 
would  undoubtedly  have  been  entitled  to  recover 
from  the  drawer.  The  drawers  must  be  equally 
liable  to  the  acceptor  who  paid  the  bill.  For, 
having  admitted  the  handwriting  of  the  payees, 
and  precluded  themselves  from  disputing  it,  the 
bill  was  paid  by  the  acceptor  to  the  persons  au- 
thorized to  receive  the  money,  aecording  to  the 
drawer's  own  order."  Hortsman  ▼.  Henshaw, 
H  How.  177,  13  L.  Ed.  653. 

"Whatever  signature  or  indorsement  is  upon 
an  instruraeat  when  issued  by  the  drawer  or 
maker  will  be  deemed  good  against  him  in  the 
hands  of  a  bona  fide  holder.  His  delivery  of  the 
paper  affirms  its  correctness,  and  if  the  name 
be  forged  the  amount  paid  on  the  bill  may  be 
recovered  by  the  drawee  from  the  drawer." 
2  Morse  on  Banks  and  Banking,  f  477. 

To  the  same  effect,  see  Coggill  v.  American 
Exchange  Bank,  1  N.  T.  113,  49  Am.  Dec 
810;  Meacher  v.  Fort,  8  Hill  (S.  C.)  227,  30 
Am,  Dec.  364;  Daniel  on  Negotiable  Instru- 
ments, {  1366. 

The  sections  of  the  negotiable  Instruments 
statute  quoted  were  no  doubt  rested,  in  part 
at  least,  on  the  cases  Just  cited,  and  these 
cases  illustrate  the  application  of  the  rules 
announced  therein  and  in  the  statute. 

When  the  complainant  by  its  general  man- 
ager Issued  these  checks  bearing  the  indorse- 
ment of  the  several  payees,  it  thereby  admit- 
ted the  genuineness  of  the  signatures,  and  it 
is  now  precluded  from  asserting  to  the  contra- 
ry. When  the  bank  paid  these  checks  thus 
vouched  for  by  the  duly  authorized  agent  of 
the  complainant,  such  payment  was  accord' 
Ing  to  the  drawer's  own  order  or  pursuant 
to  the  direction  of  one  who  bad  authority  to 
represent  the  drawer. 

This  case  is  readily  distinguishable  from 
Water  Company  v.  Bank,  123  Tenn.  364,  131 
S.  W.  447.  In  the  latter  case,  an  agent  with 
very  limited  authority,  noted  In  the  opinion, 
fraudulently  Indorsed  checks  payable  to  his 
principal  and  deposited  these  checks  to  his 
Individual  account  In  a  bank  with  which  his 
principal  had  no  business  relations.  The 
agent  then  proceeded  to  check  out  the  depos- 
it so  made,  for  his  private  purposes.    Under 


tills  state  of  facts,  we  held  the  bank  liable 
to  the  prlndpaL  The  agent  was  manifestly 
using  his  principal's  funds  for  tiis  ijersonal 
ends,  and  the  facts  were  sucb  as  to  put  the 
bank  on  notice. 

In  the  present  case,  howeyer.  Hooper  was 
superintendent  or  general  manager — a  sort 
of  general  agent.  To  him  had  been  intrusted 
the  control  of  complainant's  Nashrllle  bank 
account.  Considering  the  character  of  omn- 
plalnant's  business  and  the  extent  of  Hoop- 
er's authority,  the  defendant  bank  may  very 
well  have  coitcluded  that  the  checks  here  in 
controversy  represented  expenses  of  the  mills 
paid  In  cash  by  Hooper,  and  that  the  chedcs 
were  drawn  and  indorsed  by  lilm  as  vouch- 
ers. 

It  results  that  the  decree  of  the  chancel- 
lor is  reversed,  and  tlie  blU  dismissed,  at 
complainant's  costs. 


HOLMAN  V.  HIGOINS  et  aL 

(Supreme  Court  of  Tennessee.     March  U« 

1016.     On  Petition  for  Behe&ring, 

March  27,  1916.) 

AXTESATION   OF   INSTBUMENTB  ®S>12— NOTES— 

Filling  in  Datk — IifPiJEn  AirrHOBrrT. 
Where  the  makers  of  a  note,  other  than  C, 
(or  whose  benefit  it  was  made,  gave  it  to  Iiim 
to  negotiate,  with  place  for  the  payee's  name 

blank,  and  the  date  "July ,"  they  gave  him 

implied  authority,  not  merely  to  fill  in  the  name 
of  whoever  should  become  the  payee,  bat  the 
date  of  the  actual  delivery  to  the  payee,  ao  long 
as  it  was  done  in  a  reasonable  time,  ao  that 
filling  in  such  date,  September  Ist,  at  his  direc- 
tion, was  not  an  alteration. 

[Ed.  Note. — For  other  cases,  see  Alteration 
of  Instruments,  Cent.  Dig.  §|  77-92;  Dec.  Dig. 
«=»12.] 

Appeal  from  Chancery  Court,  Unooln 
County;   Walter  S.  Bearden,  Chancellor. 

Suit  by  Mrs.  LlzEle  H.  Holman  against 
Hiram  Higgins  and  othena.  From  an  adverse 
decree,  complainant  appeals.  Reversed  and 
rendered. 

N.  P.  Carter,  of  FayetteviUe,  and  Floyd 
Estill,  of  Winchester,  for  appellant  Lamb 
&  Lamb  and  J.  E.  Routt,  all  of  FayettevUle. 
for  appellees. 

WILLIAMS,  J.  The  suit  Is  based  on  a 
promissory  note.  The  defense  to  whldi  is 
that  there  was  a  material  alteration  of  tbe 
instrument  that  rendered  it  unenforceable. 

R.  W.  Copeland,  desiring  to  raise  money 
with   which   to   enter  business,    prepared   a 
note   in  the  following  form,   and    procured 
six  friends  to  sign  the  same  vrith  him: 
"11600.00 

"Twenty-tour  months  after  date  I  promise  to 

pay  to  the  order  of the  sum  of  sixteen 

hundred  dollars,  for  value  received.  Interest 
at  6%. 


"This  July  • 


,  1910. 


"R.  W.  Copeland, 
"Hiram  Higgina. 
"S.  M.  Brogan. 
"W.  J.  StubbleSeML 
"C.  R.  George. 
"F.  W.  George. 
"K.  A.  Pitts.'' 
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In  AngQgt  tbe  note  In  tblg  form  was  pre- 
sented by  Copeland  to  one  Landess,  a  son- 
in-law  of  complainant  ISra.  Holman,  desir- 
ing to  discount  It  After  conferring  with 
Mrs.  Holman  as  to  ber  having  the  money 
to  lend  and  with  her  lawyer  as  to  tbe  sol- 
vency of  the  signers  of  the  note,  Landess, 
acting  for  complainant,  closed  the  transac- 
tion with  Copeland.  The  latter  asked  I..an- 
dess  to  write  in  the  flist  blink  spase  the 
name  of  complainant  as  payee,  and  that  the 
date  of  the  note  be  made  "September  1st,"  in- 
stead of  "Jnly  ,"  as  Copeland  wanted, 

as  he  explained,  to  save  Interest  by  having 
the  date  made  that  of  the  note's  delivery. 
This  was  done  by  Landess,  who  then  band- 
ed the  note,  as  thus  completed,  to  Copeland 
for  his  approval.  Then,  the  check  of  com- 
plainant for  tbe  loan  sam  was  passed  to 
Copeland  and  the  note  to  landess  for  bis 
mother-in-law. 

It  is  conceded  that  the  filling  of  the  first 
blank  with  tbe  name  of  complainant  was 
antborlzed,  and  not  an  alteration;  but  it  is 
contended  by  Hlggins  and  the  signers  snbae- 
quent  to  him  that  there  was  a  material  al- 
teration made  when  the  word  "Jnly"  was 
stricken  out  and  the  word  "Septembea:"  writ- 
ten in  its  place  In  the  date. 

According  to  common-law  mles,  tbe  date 
at  a  note  ordinarily  fixed  tbe  time  of  ma- 
turity or  .payment,  and  determined  the  peri- 
od of  limitation,  and  therefore  any  unantboi^ 
ized  change  In  the  date  gave  the  note  a  new 
legal  effect,  and  constituted  a  material  al- 
teration. Taylor  v.  Taylor,  12  Lea  (80  Tedn.) 
714;  Crockett  v.  Thomasoo,  5  Sneed  (37 
Tenn.)  842. 

Now,  by  the  terms  of  ttie  negotiable  Infltm- 
ment  law  (Acts  1889,  a  94,  S  125)  any  altera- 
tion wUcb  changes  tbe  date  of  a  negotiable 
instrument  is  a  material  alteration. 

By  the  provisions  of  section  6,  the  validity 
and  negotiable  character  of  the  instrument 
are  not  affected  by  the  fact  that  It  is  not 
dated;  and  by  section  17(3)  where  tbe  in- 
strument is  not  dated,  it  will  be  considered 
to  be  dated  as  of  the  time  it  was  issued. 

By  section  13  it  is  provided  that  vrbere  an 
instrument,  expressed  to  be  payable  at  a 
fixed  period  after  date,  is  issued  undated,  any 
bolder  may  Insert  therein  the  true  date  of 
issue,  and  tbe  instrument  shall  be  payaUe 
accordingly.  "Issue"  means  the  first  delivery 
of  the  Instrument,  complete  in  form,  to  a 
person  who  takes  it  as  a  holder.  The  note, 
It  might  be  contended  with  considerable 
force,  sboold  be  treated  as  complete,  as  to  aU 
eaeentials  of  a  note,  when  tbe  first  or  payee 
blank  was  filled;  then,  the  note  being  un- 
dated when  Isaned  (the  date  b^ng  blank  as 
above  indicated),  the  act  of  Landess  in  filling 
the  date  blank  should  be  treated  as  the  act 
of  the  payee  or  holder,  if  necessary  to  save 
tbe  note  from  an  impeachment  of  alteration. 
As  seen,  the  right  and  duty  of  the  bolder  was 
to  give  the  true  date  ot  issuance. 
183S.W.-«4 


The  theory  of  the  defendants  is  that,  the 
word  "July,"  having  been  written  in  the  date 
line  originally,  must  be  treated  as  a  fixed 
factor,  and  that  Copland  or  tbe  bolder 
could  only  fill  the  blank  left  for  the  day  of 
the  month,  with  some  day  within  tbe  month 
of  July,  and  that  authority  to  fill  blanks  ex- 
tends no  further. 

Passing  without  decision  the  question  of 
the  right  of  the  holder,  in  the  circumstances 
of  this  case,  to  give  the  note  the  true  date 
of  its  issuance  under  section  18,  as  above 
suggested,  we  are  of  opinion  that  defendants' 
insistence  is  not  sound,  and  that  tbe  chan- 
cellor erred  in  sustaining  It. 

When  defendants  intrusted  tbe  note  to 
Copeland  for  use  in  raising  money,  with  tbe 
date  blank  not  filled,  they  gave  Implied  au- 
thority to  him  to  fill  the  blank  as  far  as  it 
was  necessary  to  perfect  it  Waldion  t. 
Toung,  9  Helsk.  (56  Tenn.)  777. 

Strictly  speaking,  in  sach  circumstances 
the  filling  of  a  blank  is  not  an  altention  of 
the  instrument;  the  question  involved  is 
really  one  of  consent  and  of  authority  in  the 
lodgee  of  the  note  as  agent  Id.,  2  Corp. 
Juris,  pp.  1243-1246.  And  tbe  oonrt  should 
not  be  disinclined  to  draw  tbe  infer^ice  of 
consent  where,  in  view  of  apparent  authority 
In  such  lodgee,  a  fraud  upon  an  innooent 
payee  or  holder  would  otherwise  result 

One  of  the  tests  as  to  such  authority  by 
implication  is  whether  the  matter  inserted 
causes  the  instrument  as  perfcicted  to  speak 
in  accord  with  its  intended  purpose  and  use. 

Applying  these  principles,  it  is  manifest, 
in  our  view,  that  the  fair  loferHiGe  is  that 
tbe  defendants,  by  leaving  the  blank  in  the 
date  line,  consented  that  Copeland  might,  in 
his  discretion,  give  the  note  the  date  of  its 
actual  delivery  to  whomsoever  mig^t  become 
its  payee,  when  it  was  to  tb^  evident  ad- 
vantage as  payors,  though  in  doing  so  there 
was  involved  the  diange  of  the  word  "July" 
to  the  word  "September."  The  purpose  of 
defendants  was  to  equip  Copeland  with  funds 
through  tbe  medium  of  the  loan,  and  they 
certainly  did  not  anticipate  that  he  would 
commit  them  to  tbe  paymuit  of  interest  from 
a  date  anterior  to  bis  procuring  the  loan  and 
beginning  a  use  of  the  funds.  The  change 
of  the  Indicated  word,  if  treated  as  impliedly 
authorized,  conid  not  be  a  material  altera- 
tion. 

Let  It  be  assumed  that  the  note  with  tbe 
blanks  therein  was,  after  the  signatures  of 
defendants  had  been  appended,  intrusted  to 
Copeland  on  Jnly  80th  or  81st.  Can  it  be 
that  a  cbange  made  by  blm  at  the  time  of  its 
discount,  if  assumed  to  be  on  August  1st  or 
2d,  wonld  be  beyond  the  anticipation  of  the 
defendants  and  render  the  note  unenforce- 
able?    We  think  not 

Tbe  exact  question  here  invcAved  was  de- 
cided in  the  case  of  Michigan  Bank  v.  Eldred, 
9  Wall.  (76  U.  S.)  554,  19  L.  Ed.  763.  There  a 
firm  of  which  defendant  Ansen  Bldred  was. 
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a  member  Indorafed  snd  forwarded  to  F.  B. 
Eldred  a  series  of  notes  to  be  used  by  the 
latter  In  raising  money  for  bis  own  use,  and 
one  of  the  notes  at  that  time  bore  the  date 
Une  of  "Detroit,  August ,  1861";  it  evi- 
dently being  anticipated  that  the  particular 
note  would  not  be  used  until  that  month. 
The  maker,  F.  E.  Eldred,  before  delivery 
wrote  over  the  word  "August"  the  word 
"June,"  and,  aa  we  understand,  filled  In  a 
blank  left  for  the  day  of  the  month.  The 
defense  was  made  that  the  note  had  been 
altered,  but  the  court  ruled  against  It. 

Counsel  for  the  defendants  in  the  pending 
case  construe  the  facts  of  that  case  other- 
wise, and  contend  that  F.  E.  Eldred  first  fill- 
ed In  a  blank  space  the  word  "August,"  and 
then  later  on  changed  It  to  "June,"  but  this 
insistence  is  In  the  face  of  the  contentlan 
of  the  counsel  of  Ansen  EHdred  In  the  federal 
case  to  the  effect  that  the  note  showed  on  its 
face  that  the  date  was  originally  "August" 
The  word  "originally,"  in  the  following  quo- 
tation from  the  opinion,  is  conclusive  on  the 
point: 

"Reference  is  made  to  the  fact  that  the  word 
'June'  is  written  over  the  word  'Augusf  in  the 
date  of  the  note,  showing  that  the  date  original- 
ly was  August,  instead  of  June,  as  it  now  is; 
but  the  condnsive  answer  to  that  suggestion  is 
that  the  maker  of  the  note  testifies  that  he 
wrote  the  word  'June'  as  it  now  is  in  the  date 
of  the  note  before  he  negotiated  the  note  to  the 
plaintiffs,  and  as  he  was  the  agent  of  the  firm 
m  filling  up  the  note,  the  defendant,  as  between 
him  and  the  plaintiffs,  has  no  cause  of  com- 
plaint" 

This  is  the  only  case  on  the  exact  point 
that  has  been  dted  or  found,  but  see,  also, 
Gill  ▼.  Hopkins,  19  III.  App.  74,  and  Bowers 
V.  JeweU,  2  N.  H.  643. 

Indeed,  it  seem's  that  if  Copeland  had  In- 
serted in  the  blank  space  admittedly  left  in 
the  note  (payable  as  it  was  24  months  after 
date)  a  date  prior  to  his  delivery  of  the  in- 
strument, a  serious  question  would  have 
arisen  that  the  note  stood  avoided  as  to  de- 
fendants. IngUah  V.  Breneman,  5  Ark.  877, 
41  Am.  Dec.  96;  s.  c,  9  Ark.  122,  47  Am.  Dec. 
736;  Selover  on  Neg.  Inst  p.  21. 

Defendants  insist  that  the  ruling  in  the 
case  of  Wood  v.  Steele,  6  Wall.  (73  U.  8.)  80, 
18  L.  Ed.  725,  to  the  effect  that  there  was  in 
that  case  an  unauthorized  alteration,  was 
based  on  facts  similar  to  those  appearing  in 
the  Instant  case.  We  do  not  so  understand, 
bat  gather  from  the  opinion  that  the  change 

made  was  not  from  "September  ,"  but 

from  "September  Uth"  to  "October  11th," 
made  by  alteration  before  delivery.  Ours  is 
the  construction  given  the  facts  of  that  case 
in  2  Daniel,  Neg.  Inst  (6th  Ed.)  {  1376;  and 
it,  .  furthermore,  harmonizes  that  decision 
with  the  later  case  of  Michigan  Bank  v.  Eil- 
dred,  supra. 

In  the  case  of  Wood  v.  Steele,  therefore, 
there  was  a  complete  date  and  a  complete  in- 
strument, and  not,  as  in  the  later  federal 
case,  a  tdank  In  the  date  Use  giving  the 


lodgee  of  the  note  at  least  an>atent  authority 
in  the  premises. 

We  are  not  dealing  with  a  complete  note, 
or  with  a  note  changed  by  the  holder  after 
delivery.  Our  refutation  and  refusal  is  of 
the  defendants'  proposition  that  there  is  here 
applicable  the  rule  In  relation  to  the  altera- 
tion of  such  instruments,  made  strict  on 
grounds  of  public  policy  in  order  to  provide 
a  punishment  for  the  wrongdoer,  and  to  pre- 
vent tampering  with  such  paper.  Grocery 
Co.  V.  Marshall,  131  Tenn.  270,  174  a  W. 
1108.  Application  is  lacking  because  of  au- 
thority in  Copeland  to  make  the  change.  Im- 
plied from  the  fact  that  the  blank  was  1^ 
which  was  filled  as  was  anticipated  by  de- 
fendants, and  therefore,  as  ctmsented  to  by 
defendants. 

A  concomitant  of  the  doctrine  of  implied 
authority  to  fill  blanks  in  commercial  pap« 
Is  the  application  of  the  principle  that  wbtsi 
one  of  two  innocent  persons  must  suffer,  the 
loss  should  fall  on  that  one  who  reposed  con- 
fidence in  him  who  perpetrated  the  wrong. 
The  contrary  may  be  true  where  there  is  an 
alteration,  strictly  and  properly  speaking. 
Here  it  is  manifest  that  Mrs.  Holman  ac- 
cepted the  note  from  one  who  bad  been  given 
apparent  authority  to  discount  it  in  ordinary 
course  of  business  dealing,  by  the  defendants. 

The  authority  of  Copeland  as  one  intrusted 
by  defendants  with  the  possession  of  the  in- 
complete Instrument  was  limited,  as  to  exer- 
chse,  to  a  reasonable  time.  This  was  the  rule 
before  the  statute  (2  Oorp.  Juris,  p.  1245), 
and  the  Negotiable  Instrument  Law  so  pro- 
vides in  section  14.  We  are  of  opinion,  how- 
ever, that  the  period  from  July  to  September 
did  not  amount  to  an  unreasonable  time. 

The  chancellor  erred  in  dismissing  the  bill 
Of  complaint  Reversed,  with  decree  Iiere  for 
complainant 

On  Petition  to  Rehear. 

The  defendants  present  a  petition  to  re- 
hear, and  dte  a  dictum  in  the  opinion  of  the 
lower  court  in  the  case  of  Page  v.  Morrel, 
as  reported  in  S  Abb.  Dec.  433,  43a  In  the 
official  report  of  the  case  in  3  Keyes  (42  N. 
Y.)  117,  the  above  i^iinion  is  not  Incorporat- 
ed, nor  is  the  dictum  repeated  In  the  opinion 
of  the  Court  of  Appeals.  That  dictum,  it  is 
claimed,  aapports  the  contention  of  defend- 
ants: 
."In  the  case  of  a  note  like  this  one,  the  year 
and  the  month  being  given,  leaving  the  day  of 
the  month  only  blank,  the  authority  ia  not  en- 
tirely unrestricted.  It  is  to  be  exercised  by  in- 
serting a  date  of  that  month.  It  would  be  an 
alteration  of  the  instrument  to  insert  a  different 
month  or  year." 

The  change  there  was  fnaa  the  true  date 
of  efxecntion  and  issuance  to  one  prior  to 
even  the  note's  being  sl^ed. 

It  was  uiAeld  by  reason  of  Implication  of 
authority,  notwithstanding  the  change  waa 
against  tbe  interest  of  the  maker  and  in- 
dorsers  in  the  acceleration  of  maturity,  and 
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also,  it  wonld  .seem,  against  tbe  Intent  and 
understanding' of  the  Indorsera. 

We  hold  that  there  was  in  the  instant  case 
authority,  by  virtue  of  the  blank  contained 
in  the  date  Une,  to  perfect  the  note,  and  that 
perfection,  since  the  negotiable  instruments 
act,  consisted  in  the  making  the  date  the 
true  one — the  date  of  issuance — as  the  one 
in  the  contempIatlMi  of  the  parties. 

If  the  contrary  be  conceded  to  be  true, 
then  we  would  find  the  law  furnishing  the 
material  for  the  construction  of  a  trap  for 
the  unwary  person  who  should  discount  the 
note,  trusting  him  whom  the  defendants 
trusted  and  put  forward  to  vend  the  note. 
The  complainant  would  lose  notwithstanding 
the  note  was  only  made  to  speak  the  truth. 
No  one  of  the  defendants  testifies  that  bis 
intentions  in  this  regard  were  defeated  or 
failed  of  consummation. 

We  are  unwUllng  to  stretch  or  apply  the 
doctrine  of  alteration  to  release  defendants, 
and  set  a  precedent  that  win  make  easy  the 
perpetration  of  fraud.    Petition  denied. 


TENNESSEE  CENT.  R.  00.  v.  HERB. 
(Supreme  Court  of  Tennessee.    March  11, 1916>) 

1.  Neoligewm    «=»122(2)   —  Contbibutobt 

NBGUOBNCB— BUBDBW   OF  PBOor. 

Where  a  plaintiff's  contributory  negligence 
does  not  appear  from  the  proof  adduced  oy  him, 
the  burden  of  showing  its  existence  rests  on  the 
defendant. 

[Ed.  Note.— For  other  cases,  see  Negligence. 
Gent.  Dig.  {{  225,  230 ;   Dec.  Dig.  ^:>122(2}.j 

2.  DxATH  «s>58(l)— Dux  Cabk— PxBSOMPnoii. 

There  is  a  presumption  arising  oat  of  the 
instinct  of  self-preserration  that  a  decedent  was 
in  the  exercise  of  ordinary  care  when  fatally  in- 
jured, prevailing  until  overcome  by  competent 
evidence,  and  which  may  prevail  where  there 
are  no  eyewitnesses  of  or  any  direct  testimony 
as  to  hia  conduct.    . 

[Ed.  Note.— For  other  cases,  see  Death,  Dec. 
dJb.  «=»68(1).] 

Brror  to  Circuit  Court,  Davidson  County; 
Thos.  E.  Matthews,  Judge. 

Action  by  I<ouia  Herb,  administratrix, 
against  the  Tennessee  Central  Railroad  Com- 
pany. From  a  Judgment  of  the  Court  of  Civ- 
il Appeals  affirming  a  judgment  for  plalntltF, 
defendant  brings  error.    Affirmed. 

Walter  Stokes  and  R.  F.  Jackson,  both  of 
Nashville,  for  Tennessee  Cent.  R.  Co.  W.  H. 
Washington  and  O.  H.  Rutherford,  both  of 
Nashville,  for  Herb. 

WILEilAMS,  J.  Only  one  of  several  as- 
signments of  error  of  the  railroad  company 
will  be  treated  of  in  this  opinion. 

It  Is  urged  as  error  that  the  Court  of  Givll 
Appeals  did  not  hold  the  following  para- 
graph of  the  Aarge  to  the  trial  jury  to  be 
Incorrect; 

"There  is  a  presumption  that  arises  out  of  the 
wdl-kaown  instinct  of  sdf-preservation,  that  tlie 
deceased  was  in  the  exercise  of  ordinary  care  at 


the  time  of  the  injury  which  caused  his  death, 

and  this  presumption   will  prevail  until  over- 
come by  competent  evidence. 

The  facts  in  proof  on  which  this  instruc- 
tion was  based  were  as  follows:  John  B. 
Herb  was  employed  by  the  railroad  company 
as  foreman  of  the  night  switching  yard  in 
its  Nashville  switchyard.  The  day  b^ore  his 
death,  the  section  crew  had  taken  out  old 
and  put  In  new  ties  in  a  short  sectlcMi  of  one 
of  the  tracks  in  the  yard,  but  had  failed  to 
complete  the  ballasting  and  surfacing  up  of 
the  entire  space  to  its  accustomed  level  and 
smoothness.  Holes  were  left  between  the 
ties  of  a  size  that  would  catch  and  confine 
tbe  shoe  of  a  pedestrian.  It  is  fairly  infera- 
ble that  Herb  in  passing  from  one  point  in 
the  yard  to  another,  in  darkness  save  the 
light  afTorded  by  his  lantern,  endeavored  to 
cross  this  particular  track  in  front  of  a  back- 
ing switch  train.  An  outcry  from  him  was 
heard,  the  train  stopped,  and  his  mangled 
body  on  search  found  at  the  place  described 
above.  No  eyewitness  observed  tbe  deceased 
as  he  approached  the  place,  or  when  be  was 
struck  by  the  train. 

[1]  This  court  has  ranged  Itself  with  the 
large  majority  of  the  tribunals  of  this  coun- 
try in  holding  that,  where  a  plaintiff's  con- 
tributory negligence  does  not  appear  from 
the  proof  adduced  by  him,  the  burden  to 
show  its  existence  rests  on  tbe  defendant. 
Stewart  v.  Nashville,  96  Tenn.  50,  33  S.  W. 
613;  Burke  v.  Street  Railway,  102  Tenn. 
409,  62  S.  W.  170. 

[2]  In  some  of  the  jurisdictions  where  the 
reverse  of  tills  rule  is  held,  the  courts  have 
pronounced  against  the  presumption  arising 
from  the  instinct  of  self-preservation. 

The  reasons  assigned  in  such  cases  may  be 
outlined  as  fellows: 

(a)  "That  the  motive  for  persoaal  safety  docs 
not  operate  on  tbe  minds  of  men  until  they  cuu 
clearly  see  that  they  are  endangered  by  their 
carelessness.  It  does  not  keep  them  from  care- 
lees  acta.  The  danger  is  not  often  seen  until 
too  late  to  be  extricated  from  it.  The  care- 
less act  usually  preceded  the  moment  when  tbe 
natural  instincts  for  self-preservation  are  arous- 
ed. And  a  man  is  quite  prone  to  take  risks." 
Chase  v.  Maine,  etc.,  K.  Co.,  77  Me.  62,  62  Am. 
Rep.  744.  followed  by  McLane  v.  Perkins,  92 
Me.  39^  AU.  255,  «  L.  R.  A.  487. 

(b)  "That  men  are  careless,  and  subject  them- 
selves thereby  to  injury,  is  the  common  experi- 
ence of  mankind."  Reynolds  v.  New  York  Cent., 
etc.,  B.  Co.,  58  N.  Y.  248 ;  Wiwlrowski  v.  Lake 
Shore,  etc.,  R.  Co.,  124  N.  X.  420,  26  N.  B. 
1023. 

In  jurisdictions  such  as  ours  in  which  the 
burden  of  proving  contributory  negllgenoe  is 
(HI  the  defendant,  the  further  rule  is  that 
absence  of  negllgenoe  on  the  part  of  the  per- 
son killed  may  be  presumed  from  the  nntural 
instinct  of  self-preservation.     Note  to  Okla-< 
homa  City  v.  Beed,  33  U-  R.  A.  (N.  &)  1085,  \ 
1115,  where  a  full  discnssloa  of  tbe  author-  | 
Ities  may  be  found.  ' 

In  a  recent  case  the  Supreme  Court  of  the 
ITnited  States  bad  occasion  to  consider  the 
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presninptlon  now  tmdflr  oonBldeiatlon,  and 
it  was  there  said: 

"The  presumption  ia  founded  on  «  law  of  na- 
ture. We  know  of  no  more  universal  instinct 
than  that  of  aelf-preservation— none  to  so  insis- 
tently urge  to  care  against  injury.  It  has  its 
motives  to  exercise  in  the  fear  of  pain,  maiming, 
and  deatli.  There  are  few  presumptions,  based 
on  human  feelings  or  experience,  that  have  sur- 
er foundation  than  that  expressed  in  the  in- 
struction objected  to."  Baltimore,  etc.,  B.  Co. 
V.  Landrigan,  191  U.  S.  461,  24  Sup.  CJt  137, 
48  L.  Ed.  282. 

On  similar  reasoning  it  la  held  generally, 
and  by  this  oonrt,  that  it  will  be  presumed 
that  the  death  of  a  sane  person  is  not  at- 
tributable to  snicide.  Insurance  Co.  v.  Ben- 
nett, 90  Tenn.  256,  16  S.  W.  723,  25  Am.  St. 
Rep.  686;  Travelers'  Ins.  Co.  v.  McConkey, 
127  IT.  8.  661,  8  Sup.  Ct  1860,  32  U  Ed.  308 ; 
16  Cyc.  1057. 

The  presumption  based  on  such  natural  In- 
stinct may  be  employed  in  negligence  cases 
where  there  are  no  eyewitnesses  of,  or  direct 
testimony  as  to,  the  conduct  of  the  person 
injured  at  the  time  of  the  accident  whldi 
leads  to  his  death. 

Writ  of  certiorari  having  been  granted, 
the  Judgment  of  the  Court  of  Civil  Appeals 
Is  affirmed. 


MADISON  TRUST  CO.  v.  STAHIiMAN. 
(Supreme  Court  of  Teunesseek    March  11, 1916.) 

1.  Equitt   «=3»378— Stjbmishioh   of   Special 
Intebboqatobies  to  Jubt. 

In  an  action  on  a  note  executed  and  given 
in  return  for  corporate  stock,  wherein  the  de- 
fendant sought  cancellation  on  the  ground  that 
it  was  secured  by  fraud,  held  not  error  to  mb- 
mit  certain  interrogatories  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  g§  794-799;    Dec.  Dig.  «8=>378.] 

2.  Affeal  and   Ebbob  «=>843(1)— Revebw— 
Matters  Not  Nkcessabt  to  Decision. 

Where  the  facts  found  by  the  jury  are  suf- 
ficient to  support  the  judgment  rendered,  the 
court  on  appeal  need  not  C(Mi8ider  whether  the 
successful  party  would  be  entitled  to  new  trial 
on  another  finding  of  &ct  made  adversely  to 
him. 

[Ed.  Note.— For  other  cases,  see  Api>eal  and 
Error.  Cent.  Dig.  |S  3381-8386,  3337-3341; 
Dec.  Dig.  «=»843(i)J 

8.   COBFOBATIONB     «=»80(11)  —  SUBSOBIFTIONS 

TO    Stock— False    Refbesentations— Evi- 
dence. 

Evidence  htid  to  show  such  material  false 
representations  as  to  the  value  of  corporate 
stock  for  which  a  note  was  given  and  renewals 
were  taken  as  to  preclude  recovery  against  the 
maker. 

[Bid.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  §  268;  Dec.  Dig.  <e=»80(ll).] 

4.  Cobpobations  ®=>80(2)— Attthobitt  of  Of- 
ncERS— Intbbest  Advebsb  to  Pbinoipai,. 
Although  officers  of  a  corporation  are  syste- 
matically looting  it,  they  are  not  so  adverse  iu 
interest  as  to  relieve  the  company  of  responsi- 
bility for  fraudulent  representations  made  by 
such  officers  inducing  a  sale  of  stock  of  the  coiv 
porations  to  defendant,  so  as  to  invalidate  de- 
fendant's note  given  for  the  price  thereof. 

[Ed.  Note.— For  other  cases,  see  Corporations. 
Cent  Dig.  H  246,  247;   Dec.  Dig.  «=s»80(2).] 


5.  Bills  and  Notes  «=9384  —  '^ona  Fide 
Pubchaseb"— Renewals— DbIxnsks. 

Notice  affecting  the  holder  of  a  note  must 
exist  at  the  time  he  acquires  tiie  instrument 
and  notice  of  a  defense  brought  home  to  liim  at 
the  time  he  takes  a  renewal  note  does  not  de- 
bar him  from  claiming  as  a  l>ona  fide  purchaser; 
but  this  rule  is  not  applicable  to  a  note  procured 
by  the  fraud  of  a  corporation,  and  thereaftpr 
transferred  to  another  corporation  nnder  the 
same  management  and  control,  which  latter  cor- 
poration took  a  renewal  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  812,  813;    Dec.  Dig.  <9=> 

For  other  definitions,  see  Words  and  Plirases, 
First  and  Second  Series,  Bona  Fide  Pnzchaser.J 

6.  Bills  and  Notes  ^3l03(2)— Oonsideka- 
tion— Fbacd— Repbesentations. 

While  mere  future  promises  are  insufficient 
to  support  a  charge  of  fraud,  statements  of  an 
agent  of  a  corporation  that  its  stock  was  worth 
more  than  it  bad  been  when  purchased  by  de- 
fendant, and  that  defendant  could  get  a  good 
price  for  it  as  a  result  of  wiiich  defendant  re- 
moved his  note  given  for  the  price,  were  not 
mere  future  promises. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  K  239,  240;    Dec.  Dig.  ®=> 

7.  Bills  and  Notes  «=>362  —  Defense  to 
Note  fob  Pbice. 

The  C.  Trust  Company  sold  its  stock  to  de- 
fendant and  took  his  note  for  the  price,  and 
thereafter  obtained  a  controlling  interest  in  the 
M.  Trust  Company  and  transferred  such  note 
to  it  The  M.  Trust  G<xnpany  by  fraudulent 
representations  as  to  the  value  of  the  stock  in- 
duced defendant  to  give  a  renewal  note.  Held, 
in  an  action  by  the  M.  Trust  Company  to  recov- 
er on  the  note  in  which  defendant  interposed  a 
defense  of  fraud  not  only  as  to  the  C  Trust 
Company,  but  as  to  the  M.  Trust  Company,  the 
latter  corporation  could  not  contend  that  inas- 
much as  the  stock  purchased  had  become  a  trust 
fund  in  favor  of  Uie  creditors  of  the  O.  Tmst 
Company,  which  had  become  insolvent  defend- 
ant was  not  permitted  to  interpose  such  defense, 
since  the  rights  of  the  creditors  of  the  O.  Trust 
Company  were  not  involved,  and  since  plaintiff 
corporatioD,  in  view  of  Banking  Act  N.  z.  (Con- 
sol.  Laws,  e.  2)  |  186,  subsee.  1,  anthorising 
banking  corporations  to  act  as  agent  was 
chargeable  with  the  fraud  committed  by  the  M. 
Trust  Company. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |{  937-943;  Dec.  Dig.  «=> 
362.] 

Appeal  from  Chancery  Court,  Davidson 
County ;  Jas.  B.  Newman,  Chancellor. 

Action  by  the  Madison  Trust  Company 
against  E.  B.  Stahlman.  Decree  dismissing 
the  bill  and  granting  relief  prayed  in  the 
cross-bill,  and  plaintiff  appeals.    Affirmed. 

Keeble  &  Seay,  of  Nashville,  for  appellant 
Edwin  A.  Price,  of  Nashville,  for  appellee. 

FANCHER,  J.  The  original  biU  is  to  re- 
cover 114,000,  and  interest  on  a  promissory 
note  executed  by  E.  B.  Stahlman  on  Decem- 
ber 12,  1910.  The  complainant  alleged  that 
it  was  a  holder  In  due  course.  The  original 
note  was  first  givoa  payable  to  the  Carnegie 
Trust  Company  In  payment  of  stock  iu  that 
corporation.  It  was  transferred  by  the  C*t- 
negle  Trust  Company  to  the  Van  Nordeo 
Trust  Company,  whidi  later  by  dliange  of 
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name  became  tbe  Madison  Trust  Companj. 
Several  renewals  weie  had,  each  one  being 
delivered  to  tbe  Oamegle  Trust  Oompany, 
and  later  delivered  by  it  to  ttie  Madison 
Trust  Company. 

The  defendant  resisted  payment  on  grounds 
set  out  in  the  answer  and  cross-bill  filed  by 
him,  alleging  that  he  was  Induced  and  per- 
suaded by  means  of  false  and  fraudulent  rep- 
resentations to  purchase  100  shares  of  the 
capital  stock  of  the  Carnegie  Trust  Compa- 
ny, a  banking  concern  incorporated  imder 
the  laws  of  New  York,  and  doing  business  in 
that  state;  that  from  time  to  time  defend- 
ant made  payments  on  the  principal  and  in- 
terest, reducing  it  to  $14,000  in  December, 
1910;  that  renewal  notes  were  executed  as 
those  maturing  fell  due,  during  which  time 
the  false  and  fraudulent  representations  were 
continued,  and  defendant  urged  not  to  sell 
or  dispose  of  his  stock.  It  was  alleged  that 
at  the  time  of  the  execution  of  the  original 
and  all  other  notes  the  finances  of  the  Car- 
negie Trust  Company  were  so  managed  by 
those  in  ccmtrol  of  the  handling  of  its  funds 
and  assets,  the  loaning  of  large  sums  of  mon- 
ey to  clerks  and  other  Irresponsible  parties, 
secured  by  worthless  collateral,  known  to  be 
such  by  those  procuring  the  transaction, 
that  the  officers  of  the  Carnegie  Trust  Com- 
pany knew  that  it  would  only  be  a  short 
time  until  it  would  f&il.  Many  other  mat- 
ters were  averred,  setting  out  the  fraudulent 
conduct  of  these  officials. 

It  was  denied  that  complainant  took  the 
note  sued  on  for  value  or  in  due  course  of 
trade,  or  in  good  faith,  or  for  a  valuable 
consideration  before  maturity.  Defendant 
averred  that  complainant  took  the  note  with 
full  knowledge  of  this  fraudulent  conduct; 
that  complainant  by  lending  itself  to  said 
Carnegie  Trust  Company,  as  an  Instrument 
for  the  fraudulent  and  inequitable  oppres- 
Bion  of  defendant,  has  been  guilty  of  such 
wrong  as  entitles  defendant  to  relief  against 
It,  particularly  so  since  the  Carnegie  Trust 
Company  Is  insolvent. 

The  cross-bill  seeks  to  have  the  note  sued 
on  delivered  up  and  canceled. 

The  original  note  was  dated  January  8, 
1909.  The  stock  was  sold  to  defendant  at 
$165  per  share,  making  $16,500,  which  he 
agreed  to  pay  and  for  which  he  executed  his 
note.  This  original  note  was  payable  to  the 
order  of  the  Carnegie  Trust  Company  one 
year  after  date.  The  original  note  was  first 
transferred  by  Indorsement  of  the  Carnegie 
Trust  Company  on  or  about  May  20,  1909,  to 
the  Van  Norden  Trust  Company.  On  May 
27, 1909,  a  guaranty  of  payment  of  this  note 
was  executed  by  C.  C.  'Oicklnson  and  W.  J. 
Cummins,  president  and  managing  director, 
respectively,  of  the  Carnegie  Trust  Company. 
This  guarantee  was  released  by  the  Van  Nor- 
den Trust  Company  on  June  3,  1909. 

Previous  to  tbe  purchase  of  this  note,  and 
about  April  28,  1909,  the  said  Dickinson,  on 


behalf  of  himself  and  other  controlling  in- 
terests in  the  Carnegie  Trust  Company,  pur- 
chased a  majority  of  the  stock  in  tbe  Van 
Norden  Trust  Company  from  a  number  of 
officials  of  that  company  who  had  pooled 
their  stock  for  purposes  of  sale. 

This  original  note,  transferred  to  the  Van 
Norden  Trust  Company,  was  renewed  from 
time  to  time  by  the  defendant,  as  stated,  and 
it  is  upon  one  of  these  renewal  notes  that 
the  present  suit  is  brouj^t  In  the  meantime 
defendant  had  paid  a  portion  of  the  original 
indebtedness.  These  payments  and  renewals 
were  In  each  instance  made  to  W.  J.  Cum- 
mins, or  to  the  Carnegie  Trust  Company, 
through  W.  J.  Cummins,  who  was  one  of  the 
controlling  men  in  that  institution,  along 
with  Dickinson  and  others.  For  a  time  the 
directorate  of  the  Van  Norden  Trust  Com- 
pany remained  as  it  was  before  the  purchase 
of  this  controlling  interest,  but  at  a  later 
period  a  number  of  old  directors  resigned 
and  their  places  were  filled  by  men  selected 
by  those  controlling  the  Carnegie  Trust  Com- 
pany. At  the  time  this  original  note  was 
transferred  to  the  Van  Norden  Trust  Com- 
pany the  directorate  of  that  concern  was  the 
same  that  it  had  been  before  tbe  controlling 
interest  was  acquired  by  the  Carnegie  Trust 
Company.  Prom  July,  1909,  to  December 
28th  of  that  year  various  changes  were  made 
in  the  dlrectomte  and  officials,  giving  Dick- 
inson, Cummins,  and  others  control  of  the 
management.  This  group  of  persons  owned 
a  majority  of  the  stock  of  both  institutions. 

The  Carnegie  Trust  Company  failed  on 
January  7,  1911,  and  since  that  time  has 
been  in  course  of  administration  as  an  in- 
solvent concern  under  the  banking  laws  of 
New  York. 

On  the  trial  of  this  case  the  following  is- 
sues were  submitted  by  the  complainant  to 
the  Jury.  The  answers  of  the  Jury  to  these 
Issues  follow  immediately: 

"I.  Did  the  Van  Norden  Trust  Company  of 
New  York,  N.  Y.,  on  May  20,  1909,  acquire  a 
note  of  the  defendant,  B.  B.  Stahlman,  exe- 
cuted January  8,  1909,  for  S16,500,  payable  to 
the  order  of  Carnegie  Trust  Company  12  months 
after  date,  with  interest  at  5  per  cent? 

"Answer:  Yes. 

"11.  If  you  anwser  issue  No.  I  'Yes,'  then  did 
the  Van  Norden  Trust  Company  pay  a  valua- 
ble consideration  for  the  said  note,  and,  if  so, 
was  the  amount  paid  for  said  note  the  face  of 
the  note,  less  the  discount? 

"Answer:  Yes. 

"III.  Is  the  note  sued  on  in  this  cause  a 
note  executed  by  the  defendant,  B.  B.  Stahl- 
man, as  a  renewal  of  tbe  unpaid  balance  due 
on  the  original  note,  executed  on  January  8, 
1909,  described  in  issue  No.  I,  submitted  by 
complainant  hereinabove? 

"Answer:  Yes. 

"IV.  Has  the  note  sued  on  in  this  cause,  or 
any  part  thereof,  been  paid? 
Answer:  No. 

"V.  Was  tbe  name  of  the  corporation  known 
as  'Van  Norden  Trust  Company,'  chaai^ed  sub- 
sequent to  the  date  of  May  20,  1909,  to  that 
of  'Madison  Trust  Company,'  and  was  the  Madi- 
son Trust  Company,  at  tbe  time  this  suit  was 
brought,  the  owner  of  the  note  su^  oo  herein? 

"Answer:  Yes." 
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The  foIlowbiK  lasnes  were  rabmltted  by 
the  defendant,  and  tlie  answers  of  the  Jury 
thereto  appear. 

"I.  Did  E.  B.  Stahlman,  the  defendant,  by 
reaBon  of  the  false  and  fraudulent  repreaenta- 
tlons  made  to  him  by  the  Oamegie  Trust  Com- 
pany, acting  through  Its  agents,  officers  or  rep- 
resentatives, purchase  100  shares  of  the  capital 
stock  of  the  Carnegie  Trust  Company,  and  ex- 
ecute therefor  his  note  dated  January  8,  1900? 

"Answer:  Tea. 

"II.  Did  the  Carnegie  Trust  Company,  acting 
through  its  officers,  agents,  or  representatives, 
after  the  execution  of  the  original  note,  dated 
Janoary  8,  1900,  by  false  and  fraudtUent  rep- 
resentations made  to  defendant,  induce  and  per- 
suade him  not  to  sell  or  dispose  of  said  stock 
and  to  execute  renewals  of  said  original  note, 
or  new  or  substitute  notes  therefor,  indnding 
the  one  sued  on  in  this  cause? 

"Answer:  Yes. 

"III.  Did  the  Carnegie  Trust  Company,  its 
officers  and  representatives,  own  the  capital 
stock  and  control  the  business  of  the  Carnegie 
Safe  Deposit  Company? 

"Answer:  Xes. 

"IV.  Did  the  defendant  know,  or  have  cause 
to  know,  until  after  the  failure  of  the  Carnegie 
Trust  Company,  that  said  original  note,  or  re- 
newals or  substitutes  for  same,  were  not  held 
by  the  Carnegie  Trust  Company? 

"Answer:  No. 

"V.  Did  Carnegie  Trust  Company,  or  those 
in  control  of  same,  acquire  a  majority  of  the 
stock  or  controlling  interest  in  complainant 
Madison  (Van  Norden)  Trust  Company  in 
March  or  April,  1909? 

"Answer:  Yes. 

"VI.  Did  the  complainant  have  actual  knowl- 
edge of  the  consideration .  of  said  original  note, 
and  the  circumstances  attending  the  execution 
and  delivery  of  same  by  the  defendant,  or 
knowledge  of  such  facts  connected  with  and 
bearing  on  the  consideration  and  execution  and 
ddivery  of  said  original  note  by  defendant  that 
its  action  in  taking  said  instrument  amounted 
to  bad  faith? 

"Answer:  No. 

"VII.  Did  complainants  have  actual  knowl- 
edge of  tbe  consideration  of  said  original  note, 
and  the  circumstances  attending  its  execution 
and  delivery,  at  the  time  of  the  renewal  of  the 
same,  or  at  the  purchase  or  taking  of  any  new 
or  substitute  note  therefor,  or  knowledge  of 
such  facts  connected  with  or  bearing  on  the  con- 
sideration, execution,  and  delivery  of  said  orig- 
inal note  at  the  renewal  of  same,  or  at  the  pur- 
chase or  taking  of  any  new  or  substitute  note 
therefor,  that  its  action  amounted  to  bad  faith? 

"Answer*  Ygs* 

"VIII.  Was  the  Carnegie  Trust  Company  rep- 
resenting or  acting  as  agent  of  complainant, 
Madison  Trnst  Company,  in  making  the  several 
renewals  with  defendant  of  his  original  note  or 
purchase  of  the  new  or  substitute  note  or  notes 
therefor? 

"Answer:  Yes. 

"IX.  Were  the  several  notes  which  were  given 
by  defendant  to  Carnegie  Trust  Company  aftej 
his  first  note,  which  matured  January  10,  1909, 
including  the  one  sued  on,  new  notes? 

"Answer:  Renewals. 

"X.  Did  the  Carnegie  Trust  Company,  by 
means  of  the  Carnetiie  Safe  Deposit  Company, 
hold  the  Carnegie  Trust  Company  stock  as  se- 
curity or  collateral  for  defendant's  note  of  Jan- 
uary 9,  1909,  which  had  been  given  for  the  pur- 
chase of  said  stock? 

"Answer:  Yes." 

[1]  Complainant  objected  to  tbe  action  of 
tbe  chancellor  In  sabmittlng  defendant's  is- 
sues 2,  3,  4,  S,  6,  7,  8,  9,  and  10,  for  the  rea- 


sons that  such  Issues  were  Inunaberial  and 
submitted  questions  of  fact  wbidi  were  not 
determinative  or  relative  to  any  material  is- 
sue in  the  case.  These  objections  were  over- 
ruled by  the  chancellor,  and  correctly  so. 
They  were  material.  It  is  quite  conunoa  now 
to  submit  a  number  of  Interrogatories  to  the 
Jury  on  clear-cut  questions  of  fact. 

At  the  dose  of  all  the  evidence,  and  before 
the  charge  of  the  court  to  tbe  Jury,  and  be- 
fore the  Issues  were  finally  submitted  to  the 
Jury,  the  complainant  moved  tbe  court  to 
withdraw  the  further  conslderatlcw  of  tbe 
case  from  tbe  Jury  and  grant  complainant  a 
decree  for  the  amount  of  the  note  sued  on 
upon  various  grounds,  all  going  to  the  ques- 
tion, in  substance,  that  there  was  no  evidence 
in  tbe  record  to  sustain  tbe  defenses  to  the 
note  set  up  by  tbe  defendant  in  his  answer 
and  cross-bUl. 

Tbe  defendant  asked  for  a  new  trial  on  the 
question  and  answer  thereto  by  tbe  Jury  sub- 
mitted by  him  as  issue  No.  VI. 

The  chancellor  pronounced  a  decree  in  fa- 
vor of  defendant,  dismissing  the  complain- 
ant's bill,  notwithstanding  tbe  response  of  tbe 
Jury  to  defendant's  issue  No.  VI.  The  chan- 
cellor was  of  opinion  that,  notwithstanding 
the  finding  of  tbe  Jury  on  this  issue  adverse 
to  defendant,  tbe  cause  could  be  determined 
under  tbe  Issues  and  facts  found  by  tbe  jury. 

The  four  assignments  of  error  raise  the 
questions  considered  in  this  opinion.  These 
assignments,  in  substance,  w«re: 

(1)  That  tbe  issues  of  defendant  were  ir- 
relevant and  not  controlling  or  determinative 
of  tbe  cause,  and  should  not  have  been  sub- 
mitted to  tbe  Jury. 

(2)  That  tbe  evidence  considered  In  Its 
stronger  light  In  favor  of  defendant  does  not 
sustain  tbe  defenses  to  the  note,  and  the  cause 
should  have  been  withdrawn  from  the  jury 
on  the  motion  of  complainant  and  a  decree 
entered  in  Its  favor;  tbe  uncontradicted  proof 
showing  that  complainant  la  a  bona  fide  bold- 
er for  value  before  maturity,  in  due  coarse 
of  trade,  and  without  notice. 

(3)  That  there  was  no  «vldau»  to  sustain 
the  answers  of  tbe  Jury  to  defendant's  Issues 
Nos.  1,  2,  S.  4,  S,  7,  8,  and  10,  and  that  the 
exceptions  to  these  findings  and  tbe  motion 
for  a  Judgment  on  the  note  upon  tbe  answers 
of  the  jury  to  complainant's  issues  Nos.  1,  2. 
3,  4,  and  5  and  defendant's  issues  Nos.  6  and 
9  should  have  been  sustained. 

(4)  That  upon  tbe  pleadings,  proot  find- 
ings of  the  Jury  and  tbe  entire  record  tbe 
complainant  was  entitled  to  a  decree  against 
tbe  defendant  for  the  amount  of  the  note  sued 
on,  with  interest  and  costs. 

[2]  We  deem  it  unnecessary  to  determine 
whether  a  new  trial  could  be  granted  as  to 
the  single  issue.  No.  6,  upon  defendant's  as- 
signment of  error,  or  whether  It  would  be 
necessary  in  order  to  get  relief  In  such  case 
to  secure  a  new  trial  out  and  out,  because 
we  are  of  opinion  that  the  facts  found  by  tbe 
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jnt7  were  such  as  will  enable  tbe  court  to  de- 
termine the  case. 

[3]  It  Is  uonecessary  to  ennmerate  the 
many  fidse  and  fraudulent  representations 
and  Inducements  by  the  Carnegie  Trust  Com- 
pany, through  Its  agents,  upon  which  defend- 
ant riftUed  when  he  purchased  tbe  stock  of  the 
corporation  for  which  the  original  note  was 
executed. 

The  proof  shows  that  ft  is  a  custom  and 
usage  among  the  banking  and  trust  com- 
panies In  New  York  to  mail  to  the  maker  of 
maturing  notes  notice  of  the  fact  that  sndi 
bank  or  trust  company  holds  the  maturing  ob- 
ligation. 

On  December  14,  1900,  nearing  the  maturi- 
ty of  the  original  note  executed  by  E.  B 
Stahlmau  to  the  Otrneg^e  Trust  Company 
Mr.  Stahlman  directed  a  letter  to  W.  J.  Ctun- 
mina,  Carnegie  Trust  Company,  New  Tork 
calling  attention  that  the  note  would  soon  fal 
doe,  and  desMng  to  know  what  the  stock  wai 
worth,  and  U  it  eould  be  sold  for  a  reasonabU 
VmOt  or  tC  Cummins  advised  holding  it,  anc 
also  whether  he  eould  arrange  tot  a  renewal 
of  the  note.  Mr.  Cnmmins  replied  upon  the 
stationery  of  the  C&megie  Trust  Company, 
showing  that  W.  J.  Cnmmins  was  director 
from  Tennessee,  advising  defendant  not  to 
dlspoae  of  his  gtwHt,  and  expressing  confldenoe 
that: 

.  "We  will  carry  ovt  our  M^ginal  purpose,  which 
will  very  greatly  increase  the  value  of  tbe  stock. 
However,  it  is  at  present  auoted  as  low  as  we 
can  work  it  down  to — this  I  say  to  you  in  con- 
fidence." 

He  then  Instructed  defendant  to  send  a 
check  for  $1,000  and  a  00-day  note. 

A  little  later  defendant  wrote  again  to  W. 
J.  Cummins,  Carnegie  Trust  Company,  New 
York,  and  received  a  reply,  in  which  Mr. 
Cnmmins  sent  defendant  a  note  ready  for 
signature,  stating  that: 

"The  bank  prefers  this  style  of  note,  holding 
your  stock  in  escrow." 

Other  correspondence  followed.  On  Jan- 
uary 8,  1010,  defendant  wrote  to  George  C. 
Cummins,  who  had  taken  up  the  correspond, 
ence  for  W.  3.  Cummins,  inclosing  his  note, 
payable  to  the  order  of  the  Carnegie  Trust 
Company,  with  his  check  making  a  payment 
on  the  nota  On  March  31,  1010,  defendant 
wrote  to  W.  3.  Cummins,  Carnegie  Trust 
Company,  in  reference  to  the  new  note,  that 
on  April  10th  it  would  fall  due,  and  that  he 
could  not  pay  it  unless  obliged  to  do  so,  and 
asking  what  could  be  done  about  arranging 
it.  He  was  advised  that  he  could  renew  the 
note  by  making  a  payment  of  $1,000,  and  de- 
fendant received  along  with  this  letter  a  no- 
tice from  the  Carnegie  Trust  Company  call- 
ing attention  to  the  time  when  tbe  note  would 
fall  due.  Defendant  made  this  payment  and 
executed  the  renewal  note,  sending  it  to  W.  J. 
Cnmmins,  and  calling  attention  to  the  fact 
that  100  shares  of  stock  of  the  Carnegie  Trust 
Company  which  was  placed  with  the  Carnegie 
Safe  Deposit  Company  would  remain  as  col- 


lateral secorlty  tear  the  not&  A  little  later 
defendant  wrote  again,  asking  for  tbe  return 
of  the  original  note,  and  this  note  was  later 
sent  to  defendant  by  Mr.  Cummins'  secretary. 
On  August  3,  1910,  defendant  wrote  another 
letter  to  W.  3.  Cummins,  Carnegie  Trust 
Company,  New  Tork,  with  reference  to  the 
renewal  note  which  would  lall  due  on  the 
10th  of  that  month.  In  this  letter  defend- 
ant stated  that  he  did  not  see  how  he  was 
going  to  be  able  to  pay  anything  on  tbe  note 
at  that  time ;  that  calls  were  made  upon  him 
to  meet  life  Insurance  premiums,  and  other 
obligations  had  been  heavy.  He  also  wanted 
to  know  why  he  had  not  received  his  dividend 
for  June,  and  asked:  "What  is  the  trouble?" 
On  Augiist  12th  W.  J.  Cummins  wrote  to  de- 
fendant and  Indpsed  a  note,  asking  him  to 
sign  on  the  bottom  as  he  had  before,  and  a.lso 
to  Indorae  same  on  the  back  and  to  return  to 
him  with  check  payable  to  the  Carnegie  Trust 
Company  for  $1,000  on  the  principal,  and  also 
the  interest  Mr.  Cummins  stated  In  this  let- 
ter that: 

"By  the  time  this  note  is  due  I  believe  yon  can 
sell  this  stock  for  a  good  price.  Things  have 
been  happening  which  I  wish  I  could  ez]^aiD 
to  yon,  and  in  the  next  sixty  or  ninety  days  you 
will  see  aigood  strong  advance  in  Carnegie  Trust 
Company  stock.  H^ie  company  is  now  doing 
splendidly." 

Mr.  Cnmmins  also  stated  that  If  he  had  the 
money  to  spare  he  would  buy  still  more  of 
this  stock,  and  he  used  the  statement: 

"Ultra-conservatism— Heichman  and  others  are 
following.  Dividends  will  be  declared  semian- 
nually hereafter  and  paid  that  way  after  earn- 
ings are  made  and  known." 

On  August  17tb  defendant  mailed  to  W.  J. 
Cnmmins,  Carnegie  Trust  Company,  New 
York,  a  note  for  $14,600,  dated  August  11, 
1910,  "payable  to  the  (Hrder  of  myself  four 
mtrnths  after  data"  The  old  note  was  there- 
upon retnmed  by  the  secretary  of  W.  J.  Cum- 
mins. Defendant  wrote  again  on  December 
S,  1910,  to  W.  J.  Cummins  in  regard  to  the 
renewal  of  the  Indebtedness,  and  received  a 
letter  from  Mr.  Cummins  advising  that  a 
payment  of  $l,000\e  made  on  the  principal, 
and  that  the  Interest  be  paid,  and  again  said: 

"Everything  is  getting  better  up  here  weekly, 
and  yon  will  get  a  good  price  for  this  stock  this 
spring.  I  will  keep  you  thoroughly  posted  and 
know  I  will  make  a  mce  profit  for  you." 

The  letter  Inclosed  a  notice  from  the  Car- 
negie Trust  Company  that  this  note  would 
fall  due  on  December  12,  1010.  A  note  was 
sent  to  defendant  on  this  occasion  to  be  exe- 
cuted, and  defendant  replied,  returning  this 
note  and  asking  that  he  be  sent  a  note  for 
514,000,  paying  only  $500  Instead  of  $1,000. 
In  reply  to  this,  on  December  8,  1010,  Mr. 
Cummins  again  wrote  defendant  that  he  had 
submitted  bis  request  to  the  president,  J.  T. 
Howell,  and  that  he  gave  him  the  inclosed 
note  to  send  to  defendant  for  hU  signature 
and  for  indorsement  on  the  back.  This  note 
was  executed  and  returned  to  W.  J.  Cum- 
mins, Carnegie  Trust  Company,  New  York, 
asking  for  tbe  return  of  tbe  old  nota    This 
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closed  the  correspondence  between  defendant 
and  the  representatives  of  the  Carnegie  Trust 
C!ompany. 

During  the  time  of  this  corresiwndence  de- 
fendant did  not  hear  and  did  not  know  that 
any.  of  these  notes  were  held  by  the  Van 
Norden  Trust  Company  or  the  Madison  Trust 
Company,  and  he  had  never  received  any  no- 
tice from  either  of  these  concerns  of  his 
maturing  obligations.  It  was  represented  to 
defendant  when  be  purchased  this  Carnegie 
Trust  Company  stock  that  It  was  treasury 
stock  held  by  the  company.  This  turned  out 
later  to  be  false. 

After  the  failure  of  the  Carnegie  Trust 
Company  It  was  admitted  by  W.  J.  Cummins 
that  this  concern  had  been  in  a  falling  condi- 
tion for  some  time.  The  chancellor  found 
under  the  facts  of  the  case,  In  an  opinion 
filed  by  him,  that  it  was  Insolvent,  or  rapidly 
approaching  insolvency,  and  was  being  effec- 
tively looted  by  those  In  control  at  the  time 
these  glowing  representations  were  made  to 
defendant  of  the  condition  of  affairs. 

[4]  Complainant  contends  that  Mr.  Cum- 
mins did  not  r^resent  the  Carnegie  Trust 
Company,  but  that  the  sale  of  this  stock  was 
by  Mr.  Cummins  and  Mr.  Dickinson.  It  ap- 
pears, however,  that  this  stock  was  bought 
on  the  open  market  with  the  money  of  the 
Carnegie  Trust  Company  for  the  company, 
and  it  was  in  reality  the  property  of  the  Car^ 
negle  Trust  Company.  Mr.  Cummins  and 
Mr.  Dickinson  were  high  officials  of  that  com- 
pany. They  bad  no  interests  antagonistic  to 
the  company,  as  claimed  by  complainant's 
counsel,  and  hence  they  did  not  occupy  a 
position  where  tbey  could  not  properly  act 
for  the  company.  It  Is  undoubtedly  true  that 
during  these  transactions  they  were  very  ef- 
fectively robbing  the  company  by  procuring 
loans  in  favor  of  various  speculative  con- 
cerns in  which  they  were  Interested,  and  in 
a  sense  they  acted  antagonistic  to  the  best 
interests  of  the  company.  In  the  sale  of  this 
stock  to  defendant  they  were  procuring  a 
high  price  for  stodc  whfch  was  at  leut  of 
doubtful  value,  and  in  efTectlng  the  sale  by 
these  false  and  fraudulent  representations 
they  did  so  for  and  od  behalf  of  the  Carnegie 
Trust  Company. 

When  the  original  note  was  transferred  to 
the  Van  Norden  Trust  Company,  to  wit,  on 
May  20,  1909,  eight  of  the  ten  directors  pres- 
ent and  accepting  said  note  had  sold  their 
stock  to  0.  C.  Dickinson  and  others  who 
owned  the  majority  stock  and  controlled  the 
Carnegie  Trust  Company.  It  is  insisted  that 
these  directors  were  representatives  and 
servants  of  Mr.  Dickinson  and  the  "Carnegie 
group."  Under  the  facts  of  this  case  we  are 
of  opinion  that  the  Jury  might  very  well 
have  come  to  the  conclusion  that  the  accept- 
ance of  this  note  originally  by  the  Van  Nor- 
den Trust  Company  was  not  by  virtue  of  the 
Independent  judgment  of  its  board  of  direc- 
tors, but  that  It  was  Influenced  and  actuated 
to  do  so  by  the  overpowering  control  of  the 


Carnegie  Trust  Company,  whtdi  at  that  time 
had  gained  control  of  the  Van  Norden  Trust 
Company.  However,  the  verdict  of  the  Jury 
Is  In  fiavor  of  complainant  on  this  point  and 
that  verdict  was  undisturbed  by  the  chan- 
cellor. We  are  of  opinion  that  the  jury  had 
some  facts  upon  which  to  reach  this  conclu- 
sion, although  It  is  not  a  finding  of  fact  un- 
mixed with  law.  We  do  not,  however,  deem 
it  necessary  to  disturb  the  finding  of  the 
Jury. 

A  great  difficulty  in  the  way  of  complain- 
ant's recovery  Is  the  defense,  sustained  by 
the  jury,  that  the  defendant  was  Induced  to 
execute  the  renewal  notes  by  fraudulent  rep- 
resentations of  the  agent  of  the  Cam^e 
Trust  Company,  who  was  likewise  at  that 
time  the  agent  of  the  Van  Norden  or  Madi- 
son Trust  Company.  The  Jury  found  that 
the  Carnegie  Trust  Company,  through  its  of- 
ficers, agents,  or  representatives,  after  the 
execution  of  the  original  note,  dated  January 
8,  1909,  by  false  and  fraudulent  r^resenta- 
tlons  made  to  defendant,  induced  and  per- 
suaded him  not  to  at3l  or  dispose  of  said 
stock,  and  caused  him  to  execute  renewals  at 
the  oriiiinal  note,  including  the  one  sued  on 
In  this  case.  The  jury  found  that  the  Caiv 
negle  Trust  Company,  or  those  In  control  of 
same,  acquired  the  majority  stodc  and  cod- 
trolllng  interest  in  the  Madison  Trust  Com- 
pany, and  that  it  had  actual  knowledge  at 
the  time  of  renewal  of  the  fraudulent  pro- 
curement of  the  original  note,  or  knowledge 
of  such  facts  connected  with  or  bearing  on 
the  consideration,  execution,  and  delivery  of 
said  note  that  its  action  amounted  to  bed 
faith.  The  jury  found  that  the  Carn^e 
Trust  Company  represented  or  acted  as  agent 
of  complainant,  the  Madison  Trust  Company, 
in  procuring  said  renewals.  In  other  words, 
the  facts  found  by  the  Jury  show  that,  when 
the  Carnegie  Trust  Company,  as  agent  of 
complainant,  procured  defendant  to  execute 
renewal  notes,  it  did  so  by  false  and  fraud- 
ulent Inducement.  If  defendant  had  not  thus 
been  influenced,  he  could,  and  probably 
would,  have  protected  himself.  He  could 
have  forced  the  Carnegie  Trust  Company  to 
rescind  or  cancel  the  contract  for  the  stock 
in  questloa  His  letter  written  during  the 
pendency  of  these  transactions  to  this  agent 
shows  ttiat  his  suspicions  and  fears  were 
aroused.  He  called  attention  to  the  fact 
that  the  dividend  had  not  been  paid,  and 
wanted  to  know  what  was  wrong.  The  agent 
intrusted  with  this  business  who  procured 
these  renewals  from  defendant  i^as  a  former 
Nashville  man,  where  defendant  had  resided 
for  many  years.  Defendant  had  known  Kim, 
and  had  been  led  to  regard  him  as  a  man  of 
ability.  Defendant  was  encouraged  and  his 
hopes  built  up  that  he  would  make  good  mon- 
ey out  of  the  purchase  by  false  statements 
made  at  a  time  when  the  Carnegie  Trust 
Company  was  either  insolvent  or  nearing  in- 
solvency. Defendant  was  kept  in  IgnoranGe 
of  the  true  condition  of  the  Carnegie  Trust 
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Company  tmtU  It  was  too  late  for  him  to  ob- 
tain redress  against  It.  It  bad  In  tbe  mean- 
time failed,  and  bad  gone  Into  insolvency  and 
ruin. 

[I]  Ciomplalnant  cites  a  number  of  authori- 
ties as  holding  that  one  who  takes  good  title 
when  be  purchases  or  discounts  an  original 
note,  by  receiving  It  before  maturity,  In  good 
faith,  for  value  and  without  any  notice  of 
want  of  consideration,  or  any  Infirmity  In 
the  Instrument,  may  recover  on  the  renewals 
thereof.  Complainant  says  that,  If  the  re- 
newal notes  were  Invalid,  the  original  note 
remained  In  full  force,  and  that,  if  defend- 
ant was  damaged  by  tbe  taldng  of  the  renew- 
al, his  only  remedy  would  be  a  recoupment 
against  the  holder  for  the  damage,  but  that 
he  would  have  to  sufler  a  recovery  on  the 
note. 

Beuewals  are  considered  merely  a  continu- 
ation of  the  original  contract  during  the 
time  extended  for  payment  Daniel  on  Ne- 
gotiable Instruments  (6th  Ed.)  voL  1,  p. 
303. 

Notice  afCecting  the  holder  must  exist  at 
the  time  he  acquires  the  instrument;  for 
then  his  relation  Is  fixed,  and  subsequent 
notice  does  not  affect  his  title  unless  he  is  so 
situated  that  he  can  protect  tbe  maker  with- 
out injury  to  himself.  Daniel  on  Neg.  Inst 
vol.  1,  p.  829. 

It  was  held  that,  where  want  of  considera- 
tion was  not  discovered  by  tbe  holder  until 
during  the  negotiation  for  a  renewal  of  the 
note,  this  would  not  affect  his  rights  as  bis 
rights  were  fixed  by  tbe  original  trausactlon. 
Coyne  v.  Anderson's  Ex'rs  (Ky.)  73  S.  W. 
753. 

These  authorities  do  not  go  to  tbe  ques- 
tion, which  is  that  here  are  two  corporations 
under  the  same  management  and  control, 
so  that  in  all  matters  affecting  tbe  two  tbe 
action  of  one  is  the  action  of  the  other.  The 
fraud  of  the  one  becomes  tbe  fraud  of  the 
other.  Take  It  for  granted  that  in  the  origi- 
nal negotiation  notice  of  the  fraud  In  pro- 
curing the  first. note  was  not  communicated 
to  the  transferee,  and  that  it  was  taken  in 
due  course;  the  transferee  remained  Inno- 
cent until  the  corporate  management  came 
under  the  same  ownership,  domination,  and 
control  as  that  of  the  original  payee.  There- 
upon the  frauds  were  continued,  and  pay- 
ments and  renewals  fraudulently  obtained. 
It  was  then  not  a  renewal  with  mere  knowl- 
edge of  the  former  fraud,  obtained  in  nego- 
tiation of  an  extension  of  credit  The  trans- 
feree adopted  and  continued  in  force  the 
frauds  originally  employed  as.  its  own.  How, 
then,  can  it  escape?  We  know  of  no  prin- 
ciple that  can  absolve  the  holder  when  it  has 
thus  entered  upon  and  appropriated  the  origl- 
nal  fraudulent  devices  in  taking  renewal 
notes.  What  Is  meant'  by  tbe  authorities  un- 
doubtedly Is  that  Innocent  knowledge  by  a 
holder  in  due  course  which  be  has  obtained 
when  he  extends  farther  credit  will  not  pre- 


vent a  recovery.  The  Jury  found  bad  faith 
was  present  In  the  taking  of  the  renewal  or 
substitute  notes  upon  the  part  of  complain* 
ant  This  is  borne  out  by  tbe  proof.  There 
was  actual  fraud  in  procuring  the  various 
partial  payments  received  by  complainant 
and  in  arranging  renewals  at  tbe  time  such 
payments  were  made. 

[B]  Complainant  contends  that  the  state- 
ments made  by  Cummins  as  to  the  condition 
of  the  Carnegie  Trust  Company  and  ita  pros- 
pects were  mere  expressions  of  opinion  and 
predictions,  which  are  not  statementa  of 
existing  facts,  and  consequently  are  not 
fraudulent,  and  are  insufficient  for  the  pur- 
pose of  rescinding  a  contract  at  law  or  In 
equity.  The  legal  position  Is  correct  If  the 
facts  were  as  assumed  by  counsel  for  com- 
plainant Elliott  on  Contracts,  vol.  1,  i 
84 ;  Maney  v.  Porter,  3  Humph.  347 ;  Cham- 
berlain V.  Coke  Co.,  92  Tenn.  18,  20  S.  W. 
345. 

Tbe  answers  of  tbe  Jury  to  defendant's  Is- 
sues Nob.  1  and  2  show  that  false  and  fraudu- 
lent representations  were  made  by  the  agents 
of  the  Carnegie  Trust  Company,  by  reason 
of  which  defendant  purchased  the  Carnegie 
stock  and  executed  the  original  note,  and 
that  by  false  and  fraudulent  representations 
made  to  defendant  by  tbe  Carnegie  Trust 
Company,  through  its  officers,  agents,  or  rep- 
resentatives, he  was  Induced  and  persuaded 
not  to  sell  or  dispose  of  the  stock  and  to 
execute  renewals,  including  the  one  trued 
on.  The  record  Is  large,  and  there  are  many 
circumstances  upon  which  the  Jury  found 
these  facts.  This  did  not  consist  of  mere 
expressions  of  opinion  only,  but  many  false 
statementa  were  made  of  existing  facte,  by 
which  defendant  was  led  to  believe  the 
stock  was  very  valuable,  when.  In  fact,  the 
company  was  In  the  bands  of  a  lot  of  finan- 
cial crooks  and  was  being  rapidly  bank- 
rupted. 

[7]  It  is  now  Insisted  by  the  complainant 
that  because  of  this  failure  and  Insolvency 
tbe  purchase  of  the  stock  has  become  a  fixed 
obligation  beyond  any  power  on  defendant's 
part  to  cancel  the  contract  for  fraud  or  for 
any  other  reason.  It  Is  insisted  that  tbe 
stock  in  the  Carnegie  Trust  Company  has 
now  become  under  tbe  laws  of  New  York  a 
trust  fund  for  tbe  benefit  of  creditors,  and 
complainant  dtes  authorities  relied  upon  by 
it  to  show  that  defendant  cannot  now  ques- 
tion the  transaction.  It  is  not  necessary  for 
us  to  determine  this  question  because  tbe 
point  is  not  involved. 

It  appears  that  there  is  another  suit  i>end- 
Ing  to  recover  from  defendant  a  double  lia- 
bility, arising  under  tbe  New  Tork  bonking 
laws  In  ISavor  of  creditors  on  account  of  this 
stock.  The  proposition  submitted  may  be  a 
live  question  in  that  case,  but  not  here. 

This  Is  not  a  suit  by  the  Carnegie  Trust 
Company  or  ita  creditors  for  the  purchase 
price  of  this  stock,  but  It  Is  a  salt  by  the 
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holder  of  a  note  executed  by  defendant  grow- 
ing ont  of  the  transaction  or  purchase,  but 
now  held  by  the  Madison  Trust  Company. 
The  Carnegie  Trust  Company  transferred 
this  note  without  recourse,  so  Its  creditors 
are  not  affected  because  Its  funds  cannot  be 
reached,  bo  tar  as  we  can  now  see.  But 
this  Insistence  upon  the  part  of  complainant 
does  suggest  and  Illustrate  that  defendant  Is 
powerless  to  get  relief  against  the  frauds 
through  any  litigation  with  the  Carnegie 
Trust  Company.  How  has  this  resulted? 
Because  of  the  fact  that  W.  J.  Cummins,  the 
agent  securing  these  various  renewals  for 
the  Madison  Trust  Company,  by  false  and 
fraudulent  statements,  Induced  defendant  to 
continue  payments  on  the  obligation  and  to 
execute  renewal  notes,  and  kept  concealed 
from  him  the  fact  that  he  had  been  defraud- 
ed In  the  original  transaction. 

Before  the  last  renewals  of  these  notes  and 
at  the  time  thereof  the  Carnegie  Trust  Com- 
pany had  acquired  complete  control  of  the 
stock  and  directorate  of  complainant.  But  the 
control  of  the  personnel  of  the  directorate 
Is  simply  one  way  In  which  the  control  of  a 
corporation  Is  obtained.  There  are  Instances 
where  this  control  is  reached  when  the  ma- 
jority of  stock  of  two  corporations  is  held 
by  the  same  persons,  or  where  one  corpora- 
tion has  charge  of  the  controlling  Interest  la 
another  corporation,  and  especially  where 
the  two  corporations  hare  dealings  Mth  each 
other  or  joint  plans  and  schemes  of  bual- 
ness.  When  the  control  of  one  corporation 
by  another  holding  a  majority  of  its  capital 
stock  is  so  complete  as  to  set  aside  the  or- 
dinarily recognized  power  of  the  board  of 
directors,  or  to  subordinate  their  judgment, 
and  thus  control  the  dominated  corporation, 
then  the  dominant  corporation  for  all  prac- 
tical purposes  becomes  the  corporation 
through  which  matters  of  liability  are  effect- 
ed to  it.  Pittsburg,  etc.,  Ry.  Co.  v.  Dodd  et 
al.,  115  Ky.  176,  72  &  W.  822,  74  S.  W.  1096; 
Farmers'  Loan  *  Trust  Co.  v.  New  York  & 
Nor.  Ry.  Co.,  150  N.  Y.  410,  44  N.  E.  1043, 
34  L.  B.  A.  76.  55  Am.  St.  Rep.  689.  Mr. 
Cook  on  Corporations,  {  662,  has  this  to  say: 

"The  New  York  Court  of  Appeals  has  well 
said  that,  where  a  'majority  of  the  stock  is  own- 
ed by  a  corporation  or  a  combination  of  indi- 
viduals, and  it  assumes  the  control  of  another 
company's  business  and  affairs  through  its  con- 
trol of  the  officers  and  directors  of  the  corpora- 
tion, it  would  seem  that  for  all  practical  pur- 
poses it  becomes  the  corporation  of  which  it 
holds  the  majority  of  the  stock,  and  assumes  the 
same  trust  relation  towards  the  minority  stock- 
bolders  that  a  corporation  itself  usually  bears 
to  its  stockholders. 

There  Is  absolutely  no  doubt  that  soon 
after  the  merger  of  the  two  corporations  by 
the  purchase  of  the  controlling  Interest  in  the 
Van  Norden  Trust  Company  by  those  in  con- 
trol of  the  Carnegie  Trust  Company  the  two 
concerns  became  so  Interrelated  that  knowl- 


edge of  the  <»e  became  the  knowledge  at  the 
other.  The  fraud,  false  representations, 
and  lack  of  full  representation  of  the  agent 
who  procured  the  various  renewal  notes,  in- 
cluding the  one  sued  upon,  became  at  once 
the  fraud  of  complainant. 

In  a  recent  (4)lnion  this  court,  In  passing 
upon  a  Question  of  Independent  contractor, 
where  It  appeared  that  a  corporation  organ- 
ized to  do  a  part  of  the  work  of  construction 
was  but  the  tool  and  creature  of  a  firm  con- 
stituting the  principal  contractor,  refused 
to  recognize  the  corporation  as  an  Independ- 
ent contractor  because  lacking  in  that  ele- 
ment of  independence  of  action  required  to 
cwtstltute  an  Independent  contractor.  It  was 
said: 

"A  corporation  will  be  treated  as  a  distinct 
legal  entity  ordinarily,  and  until  proof  is  ad- 
duced to  the  contrary.  But  that  notion  will 
not  prevail  when  the  result  would  be  to  give 
countenance  and  effect  to  a  mere  sham  and  work 
injustice."  Towles  &  Co.  v.  Miles,  131  Tenn. 
79,  173  S.  W.  439. 

Mr.  Cummins  was  not  only  the  agent  and 
a  high  official  of  the  Carnegie  Trust  Com- 
pany, but  was  intrusted  with  this  wlu^ 
affair. 

The  knowledge  of  the  Carnegie  Trust  Com- 
pany of  this  fraud  aliected  the  Madison 
Trust  Company,  because  its  judgment  and 
knowledge  in  the  matter  Is  that  of  the  dom- 
inant corporation. 

The  right  of  one  corporation  to  act  as  tiie 
agent  of  another,  unless  restricted  in  its 
charter,  is  declared  by  Mechem  on  Agency,  I 
173. 

The  New  York  Banking  Act  by  section  186, 
subsec.  1,  spedflcally  grants  the  power  of 
a  bank  to  act  as  the  fiscal  or  transferred 
agent  of  another  state,  municipality,  body 
politic,  or  corporation,  and  to  act  as  the 
agent  of  any  corporation,  foreign  or  domestic. 

In  Bank  v.  Campbell,  4  Humph.  394,  hold- 
ing that  every  director  of  a  bank  Is  its 
agent,  and  that  notice  to  the  agent  la  notice 
to  the  principal,  It  is  stated: 

"Bat  in  a  transaction  in  which  he  acts  as  one 
of  the  board  notice  to  <me  director  is  notice  to 
the  bank.  Nor  can  it  be  necessary  that  the  no- 
tice shall  have  been  communicated  to  him  in 
relation  to  the  particular  transaction  on  which 
he  is  about  to  act" 

The  corporation  acts  only  through  its 
agent.  The  fraud  of  the  agent  Is  the  fraud 
of  the  corporation.  But  it  is  not  alone  by 
virtue  of  the  law  of  agency  that  we  hold 
the  Madison  Trust  Company  answerable  for 
these  frauds,  but  for  the  additional  and  para- 
mount reason  that  the  same  dominating 
power  and  control  which  dictated  its  affairs, 
and,  In  fact,  brought  about  these  transac- 
tions, was  the  overpowering  influence  at 
Intercorporate  management,  which  made  the 
act  of  one  the  act  of  the  other  in  the  par- 
ticular business  here  involved. 

The  decree  of  the  chancellor  la  affirmed. 
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ICOBOAN  BROS,  et  at  t.  DATTON  GOAI.  A 

IRON  CO.,  Umited,  et  al. 
(Supnme  Oomt  of  Tennessee.    Jan.  llf  1916w) 

1.  Bankbvptct  «=)>20(1)— Oomnjomra  Jir- 
RiBDionoN— State  and  Fkdb&ai;  Covbib. 

The  commencement  of  a  bankruj^tcy  pro- 
ceeding against  a  corporation,  in  which  there 
has  been  no  adjudication  of  bankruptcy  and  no 
receiver  appointed,  is  inauffident  to  deprive  the 
state  court  of  jurisdiction  of  a  general  creditors' 
bill  a^ainat  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Bankraptc7, 
Dec.  Dig.  «s>20(l).] 

2.  Appeal  and  Bbbob  «s»18S(1)— Oonflict- 
iNo  JujuBDiorioM— Pbeskntation  of  Ques- 
tion. 

The  objection  to  jurisdiction  of  the  state 
courts  of  a  general  creditors'  bill  because  of 
commencement  of  bankruptcy  proceedings 
against  the  defendant  should  be  presented  in  the 
trial  court,  and,  if  overruled,  an  appeal  taken 
from  the  decision. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  U  116G-1168,  1170-1176; 
I>!&  Dig.  «=»18S(1).] 

8.  OOKPOSATIONS  «=»B48(8)— C^BDITOBS'  SlTCT 
— PiXADlMG — BlU.. 

Where  the  complainants  in  a  creditors'  bill 
attack  the  validity  of  a  mortgage  and  bonds  giv- 
en by  defendant  corporation,  the  bill  should  set 
out  CBctB  relied  npon  to  establish  fraud  in  the 
transaction,  and  mere  general  statements  will 
not  suffice. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Gent.  Dig.  i  2186;  Dec.  Dig.  <S=3548(8).] 

4.  Fraudttlbnt  Convktances  «s»268(1)  — 
Pleading — Isstnts  and  Pboop. 

Where  a  general  creditors'  bill  undertakes, 
in  connection  with  general  statements  of  fraud, 
to  state  in  detail  why  the  transaction  is  attack- 
ed, and  upon  wliat  grounds  it  is  claimed  to  be 
fraudulent,  the  proof  will  be  limited  to  such  al- 
legation. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  U  T89-T94 ;  Dec.  Dig. 
*=»269(l).r 

5.  Cobpobations  «s>657(4)— Fobbign  Cobpo> 

BATIONa— VAUDITT    OF   GONIBAOTS— FlUNO 

Chabtbb. 
That  a  foreign  corporation  was  not  author- 
ized to  do  business  In  Uie  state,  not  having  filed 
its  charter  with  the  secretary  of  state  as  requir- 
ed by  statute,  does  not  render  a  mortgage  and 
debentures  of  the  corporation  void. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  H  2639,  2540;   Dec.  Dig.  (8=»657(4).] 

6.  Cobpobations  •*=>548(8)—Cbeditobs'  Suit 
— Pleadin.q — Issues  and  Pboof. 

Where  a  creditors*  bill  against  a  mining 
corporation  alleged  that  bonds,  which  purported 
to  be  for  the  purpose  of  taking  up  outstanding 
indebtedness,  were  in  fact  issued  to  protect  the 
company  in  the  event  of  any  calamity,  such  as 
an  explosion  In  the  mines,  proof  that  the  holders 
of  the  corporate  stodi  undertook,  by  various  re- 
«rganizatioDS,  to  exchange  their  stock  holdings 
for  bonds  of  the  defendant  company  forms  no 
basis  of  a  decree  for  complainants. 

[Ed.  Notft— For  other  cases,  see  Corporations, 
Cent  Dig.  §  2186;   Dec.  Dig.  <S=»548(8).] 

7.  Cobpobations  <S=»99(2)  —  Contbaots— Va- 
lid itt— Evidence. 

Where  the  parties  by  their  pleadings  and 
stipulations  have  made  a  case  where  a  corpora- 
tion has  purchased  property  necessary  and  prop- 
«r  for  corporate  use  and  issued  therefor  its  capi- 
tal stock  and  bonds,  a  prima  fade  case  of  valid 
payment  for  the  stock  and  bonds  is  established. 
[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  i  445;   Dec.  IMg.  «=s>n<K2).] 


•  8.  COBPOBATTONB  «sa473— BONDS— BlQiriB  OF 

HOLDBBS. 

Bonds  of  a  corporation,  payable  to  a  cer- 
tain bank  or  other  registered  holder  for  the  time 
being,  and  providing  in  case  of  a  registered 
transfer  that  the  principal  and  interest  will  be 
paid  without  regard  to  any  equity  between  the 
company  and  the  original  or  any  intermediate 
holder,  whether  technically  negotiable  or  not. 
are  free  from  equitable  defenses  in  the  hands  of 
an  innocent  holder. 

[M.  Nota — For  other  cases,  see  Corporations, 
Cent  Dig.  (8  184^1858,  1866;  Dea  TAg.  <S=> 
47a] 

9i  Cobpobations   «=»542(1)   —   Fbaudulent 
Conveyances— Pebsonb  bntitlbd   to  As- 
sert Invaliditt  —  Subsequent  Obeditors. 
The  bonds  and  mortgage  of  a  corporation 
ma^  be  attacked  on  the  ground  that  tiiey  are  in- 
vahd  as  conveying  consumable  property  or  re- 
serving other  benefits  to  the  mortgagor,  who  is 
permitted  to  continue  in  possession,  by  subse- 
quent creditors. 

[Eld.  Note. — ^For  other  cases,  see  Corporations, 
Cent  Dig.  iS  2164,  2159;   Dec.  Dig.  «=>542(l).l 

10.  Cobpobations  iS=»471,  478  —  Bonds  — 
mobtqages— conbtbucnon. 

The  court  will  not  unless  constrained  to 
do  so  by  the  terms  of  the  instrument  in  the 
light  of  the  surrounding  circumstances^  give  to 
corporate  bonds  and  mortgage  such  an  mterpre- 
tation  as  would  make  them  void. 

[Ed.  Note, — For  other  cases,  see  Corporations, 
Cent  Dig.  §$  1833-1836,  1838,  1840,  1871 ;  Dec. 
Dig.  «=>471,  478.] 

11.  Cobpobations  ®=»542(1)  —  B'baudulent 
Conveyance— Persons  Entitled  to  As- 
BEBT   Intalioity— Subsequent   Cbeditobs. 

Where  the  property  described  on  the  face 
of  a  corporate  mortgage  is  not  of  such  nature  as 
to  make  it  fraudulent  and  void,  it  cannot  be  at- 
tadced  by  subsequent  creditors  on  the  ground 
that  the  general  conveying  clause  includes  prop- 
erty not  proper  to  be  mortgaged,  the  possession 
and  use  of  which  is  reserved  to  the  mortgagor. 

[Ed.  Note. — For  other  cases,  see  Corporations. 
Cent  Dig.  i§  2154.  2158;  Dec.  Dig.  «=>542(1).] 

12.  Corporations  '8=»478  —  Mobtoage— Con- 
BTBUcnoN — Ejusdem  Genebis— "All  Prop- 
erty AND  Estate." 

In  a  mortgage,  describing  the  property 
conveyed  as  mineral  landH,  furnaces,  equipment, 
etc.,  and  "aU  property  and  estate  wherever  situ- 
ate," the  quoted  phrase  refers  to  all  property 
of  a  similar  nature  which  may  have  been  over- 
looked in  the  detailed  description,  and  does  not 
include  cash  on  hand,  commissary  stock,  iron 
ore,  pig  iron,  etc,  nor  accounts  receivable. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dipt.  §  1871;   Dec.  Dig.  ®=>478. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  All.] 

13.  Chattel  Mobtoaoes  ®=>1S8(1)— Tbansac- 
TioNS  Invalid — Retention  of  Possession 

BY   MOBTGAOORr-CoNSUMABLE   PbOPERTY. 

A  mortgage  upon  property  necessarily  con- 
sumable in  its  use,  where  possession  and  use  is 
reserved  in  the  grantor,  is  fraudulent  upon  its 
face  and  void. 

[Ed.  ?\'ote. — For  other  caaes,  see  Chattel  Mort- 
gages, Cent  Dig.  gf  393-404;  Dec  Dig.  «=» 
188(1).] 

14.  Chattbl  Mortgages  «=>188(1)— Riouts  of 
Cbeditobs- RxTENTioN  or  Pobbbbsion  by 

MOBTOAGOB. 

A  mortgage  on  a  stock  of  merchandise,  with 
possession  and  right  to  continue  business  re- 
served to  the  mor^gor,  is  fraudulant  oiion  ita 
face  and  void. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages. Cent  Dig.  {{  393-404;    Dec  Dig.  «=» 
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18.  Ghattel  Bf  obtoaobs  9=9l8S(l)— Bights  or 
CwEDiTOBB  —  Retention  of  Posskbsion  bt 

MORTOAQOB. 

A  mortga^  on  personalty  not  necessaril; 
consamable  in  ita  use,  where  poasession  and 
right  to  use  the  property  ia  reserved  in  the 
grantor,  will  not  be  held  invalid,  unleaa  it  ap- 
pears from  the  instrument  as  a  whole  that  the 
reservation  is  inconsistent  with  the  purposes 
ot  the  instrument  and  ia  for  the  general  benefit 
and  advantage  of  the  grantor. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  g§  393-404;  Dec.  Dig.  <8=» 
ISKd).] 

16.  COBPORATIOnS  «=»478  —  MOBTOAOB— Cow- 
fTTBUCTIOn    AND    OPEBATIOH   —   RBNTS    AND 

PBonis. 

Under  a  mortgage  by  a  going  ooncem  of 
its  real  estate,  plant,  and  establishment,  togeth- 
er with  ita  income,  issues,  and  profits,  choses  in 
action,  etc.,  reserving  a  right  of  user  and  en- 
jo.vment  in  the  grantor  until  default,  and  giv- 
ing the  mortgagee  the  right  to  enter  and  take 
charge  of  the  plant  and  operate  it  to  discharge 
the  mortgage  debt,  the  income,  issues,  profit,  etc., 
do  not  pass  under  the  lien  of  the  mortgage  until 
default  and  posaesdon  thereunder  by  the  trus- 
tee, and  the  lien  then  onl^  attaches  to  such  in- 
come, issues,  etc.,  as  ariae  after  d^ault  and 
posaession  thus  taken. 

[EkI.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  1 1871;   Dec.  Dig.  «=»47&] 

17.  CORPOBATIONB  «=>542(1)  —  "FbAXJDVIXTXT 
CONVETANCE— TBANSACTI0N9  lUVALlD— RE- 
TENTION or  Possession  bt  Mobtoaoor. 

A  mortgage  by  a.  corporation  of  its  real 
estate,  plant,  equipment,  stock,  bonds,  leases,  to- 
gether with  the  issues  and  profits,  reserving  in 
the  mortgagor  the  right  of  possession  until  de- 
fault and  possession  taken  by  the  mortgagee, 
does  not  indicate  that  the  reservations  are  made 
for  the  benefit  of  the  mortgagor  and  to  cover 
up  the  property  from  other  creditors,  and  is  not 
invalid  as  to  such  creditors. 

[Kd.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  {{  2154,  2159;  Dec.  Dig.  «=3642(l).j 

1&   COBPOBATIONS  ®=>682— FoBXION  COBPOBA- 

TI0N8— Insolvency. 

Acts  1877,  c.  31,  i  5,  providing  that,  on  in- 
solvency of  a  foreign  corporation  carrying  on 
business  in  the  state,  resident  creditors  have  a 
priority  over  simple  contract  creditors  of  any 
other  country,  is  valid  to  the  extent  that  corpo- 
rations of  another  state  vrill  be  deferred  there- 
imder  to  resident  creditors. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  f  2662;  Dec.  Dig.  «=»682.] 

19.  Tbeattes  <S=»11  —  CoN8TBUC?now  —  Hat- 
Pauncefote  Tbeatt. 

The  Hay-Pauncefote  Treaty  (31  Stat  1939) 
art  2,  providing  that  the  citizens  or  subjects 
of  each  of  the  contracting  parties  have  full 
power  to  dispose  of  their  personal  property  with- 
in the  territories  of  the  other,  by  testament,  do- 
nation, or  otherwise,  does  not  affect  the  validity 
or  application  of  Acts  1877,  c.  31,  §  5,  giving 
resident  creditors  of  an  insolvent  foreign  cori)o- 
ration  a  preference  over  nonresidents. 

[Ed.  Note. — For  other  cases,  see  Treaties, 
Cent  Dig.  !  11;   Dec.  Dig.  <&=>11.] 

Certiorari  to  Court  at  OiTll  Appeals. 

Bill  by  Morgan  Bros,  and  others  against 
the  Dayton  Coal  &  Iron  Company,  Limited, 
and  otliera.  From  the  decree  plaintilTs  ap- 
peal to  the  Court  of  Civil  Appeals,  and  from 
a  Judgment  afitirmlng  the  decree  In  part  botb 
parties  bring  certiorari.    Affirmed. 


Geo.  H.  West,  Williams  &  lAncaster,  and 
Allison,  Lynch  ft  PhUlips,  all  of  Chattanooga, 
for  plalntKfB.  W.  B.  Miller,  for  defendant  n> 
celrer.  John  K.  Shields,  of  Morrlatown, 
Slzer,  Gbambllss  &  Ghambllss,  ot  Chatta- 
nooga, and '  Joline,  Larkln  ft  Rathtwne,  of 
New  Tork  City,  for  defendants, 

FRANTZ,  Special  Jndge.  The  original  bill 
In  this  cause  was  filed  in  the  chancery  court 
of  Rhea  county,  Tenn.,  June  15, 1913,  being  a 
general  creditors'  bill  filed  f<Nr  the  purpose 
of  administering  the  assets  ot  the  Dayton 
Coal  ft  Iron  Company,  Limited,  a  corporation 
under  the  laws  of  Oreat  Britain.  Several 
amended  bills  were  filed,  but  the  amended  and 
BUK>lemental  bill  of  January  5,  1914,  is  the 
one  brought  into  the  record  in  this  cause,  and 
contains  the  detailed  charges  upon  whldi  the 
issues  were  made  which  are  now  l>efore  the 
court  for  decision. 

Quite  a  numbw  of  questloDS  are  raised  in 
the  pleadings.  We  will  briefly  state  those 
which  are  here  for  dedaion  of  this  court 

The  main  question  Involved  is  the  validity 
of  a  certain  mortgage  made  to  the  Central 
Trust  Company  of  New  York,  as  trustee,  oo 
October  1, 1902,  to  secure  bonds  to  the  amount 
of  100,000  pounds  sterling,  and  the  validity 
of  the  debentures  themselves  is  assailed  up- 
on grounds  wlilch  will  be  set  out  more  in 
detail  at  a  later  point  in  this  opinion. 

The  chancellor  decreed  that  the  said  mort- 
gage was  void  because  it  covered  property 
which  was  consumable  in  its  use,  and  an- 
nulled and  set  aside  said  mortgage.  With  re- 
spect to  the  validity  of  the  bonds  the  diaa- 
cellor  decreed  that  the  record  would  not  Jus- 
tify a  decree  declaring  them  invalid,  but 
held  that  the  holders  ot  the  bonds  should  pro- 
duce and  prove  their  claims  before  the  clerk 
and  master  on  a  reference  as  other  creditors. 
The  Court  of  Civil  Appeals  affirmed  the  hold- 
ing of  the  chancellor  with  respect  to  the 
mortgage,  but  held  with  respect  to  the  de- 
bentures that  they  were  entitled  to  participate 
as  creditors  in  the  assets  of  the  corporation — 
"alone  upon  the  basis  of  the  actual  consideiu- 
tion  they  paid  for  the  same,  which  consideration 
so  paid  went  into  the  treasury  of  the  said  Day- 
ton Company ;  Tennessee  creditors,  as  afore- 
said, being  first  paid." 

Both  complainants  and  defendants  liave 
brought  the  cause  to  this  court  by  proper  pe- 
tition toe  certiorari;  and  it  is  likewise 
brought  here  by  the  Bank  of  Montreal  upon  a 
questlcm  hereinafter  to  be  discussed;  and 
errors  have  been  assigned,  which  we  will  con- 
sider. 

We  are  met  with  a  preliminary  question 
pertaining  to  our  Jurisdiction  to  determine 
this  cause,  arising  as  follows: 

The  James  Supply  ft  Hardware  Company 
and  other  creditors  liave  filed  their  petition 
in  this  cause,  the  same  l>eing  filed  upon  the 
day  the  case  was  beard  by  this  court  at  the 
present  term   (the  same  having  been  heard 
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at  the.  last  tenn  and  reEtssigiied  to  the  docket 
for  argument  at  the  present  term)  which  pe- 
tition set  up  BUbstantlally  that  oa  the  21st 
day  of  June,  1913,  a  petition  was  tiled  by 
them  In  the  District  Court  of  the  United 
States  for  the  Soathem  DlTlsion  of  the  East- 
em  District  of  Tennessee,  seeking  to  have 
the  defendant  Dayton  Coal  &  Iron  Company 
adjudged  a  bankrupt  and  its  property  admin- 
istered by  that  court  under  the  Bankruptcy 
Act  of  1898  (Act  Cong.  July  1,  1896,  c.  541,  80 
Stat.  644).  It  Is  alleged  in  the  petition  that 
the  grounds  npon  which  the  bankruptcy  pro- 
ceeding was  based  was  substantially  that  the 
proceedings  in  ttiis  cause  constituted  an  act 
of  bankruptcy.  It  is  further  shown  in  the 
petition  and  the  exhibits  thereto  that  a  de- 
nial of  the  facts  essential  to  the  adjudica- 
tion was  duly  made,  and  that  npon  trial  in 
the  United  States  District  Court  at  Chatta- 
nooga a  directed  verdict  was  had  in  favor  of 
the  contention  of  the  Dayton  Coal  ft  Iron 
Company,  and  npon  appeal  to  the  United 
States  Circuit  Court  of  Appeals  at  Cincinnati 
this  declsi(Hi  was  reversed,  that  court  holding 
that  under  the  facts  in  the  case  complainants 
were  entitled  to  go  to  the  Jury  upon  the  ques- 
tion as  to  whether  or  not  ttiis  .corporation  had 
committed  an  act  of  bankruptcy  within  the 
purview  of  the  act  It  was  alleged  in  the 
petition  that  the  case  was  remanded  to  the 
United  States  District  Court  at  Chattanooga, 
where  It  will  stand  for  trial  at  the  next  term 
of  that  court  After  the  recitation  at  these 
facts,  petitioners  pray  as  follows: 

"Wherefore  petitioners  present  the  facts  for 
the  information  of  the  court,  and  pray  the  court 
to  grant  a  stay  of  proceedings  in  tliis  case  as  re- 
quired by  law." 

[1]  This  petition  was  answered,  and  the 
defenses  thereto  were:  First!  That  it  comes 
too  late;  that  it  Is  not  verified  and  Is  not 
accompanied  by  a  full  transcript  of  the  rec- 
ord. Second.  That  the  most  that  can  be 
said  is  that  the  bankruptcy  court  might  have 
authority,  upon  proper  adjudication,  to  as- 
sume exclusive  Jurisdiction  of  the  property 
In  question,  but  that  it  has  not  done  so ;  that 
no  adjudication  In  bankruptcy  has  been  had 
by  the  federal  court  and  that  the  feedral 
court  has  never  appointed  any  receiver  of  the 
property,  or  made  any  order  by  which  It  has 
attempted  to  take  or  assert  exclusive  Juris- 
diction of  the  administration  of  this  bank- 
rnpt's  property.  The  latter  position  is,  in  our 
Judgment  manifestly  sound.  We  pretermit 
any  discussion  as  to  whether  or  not,  the 
state  court  having  acquired  Jurisdiction  of 
this  case  prior  to  the  filing  of  the  petition  in 
bankruptcy,  it  Is  entitled  to  proceed  to  final 
decree  with  respect  to  the  issues.  In  the 
case  of  Xew  Biver  Loan  ft  Lewd  Co.  v.  Ruff- 
ner  Bros.,  165  Fed.  881,  91  C.  C.  A.  559,  the 
question  was  passed  on  by  the  United  States 
Court  of  Appeals  for  the  Fourth  District 
The  syllabus  of  that  case  is  as  follows: 

"A  District  Court  as  a  court  of  bankruptcy 
has  exclusive  power  to  determine  whether  a 
suit  pending  in  a  state  court  should  be  stayed 


or  not  and  the  exerdsc  of  this  power  rests  in 
the  discretion  of  the  judge,  wfai«i  will  not  be 
reviewed  by  an  appellate  court  uoleas  it  M>pears 
to  have  been  abused." 

This  holding  seems  to  have  been  specifical- 
ly approved  in  Hobba  ▼.  Head  ft  Dowst  Co., 
184  Fed.  414,  108  C.  C.  A.  519,  and  in  Vlr- 
g:lnla  Iron,  Coal  ft  Coke  Company  v.  Olcott 
197  Fed.  734,  U7  C.  O.  A.  124,  and  In  Ben- 
wood  Brewing  Company  (D.  O.)  202  Fed.  826. 
In  the  case  at  bar  It  is  not  contended  that 
the  federal  court  has  undertaken  to  take  Ju- 
risdiction of  the  admlalstratton  of  the  af- 
fairs of  this  corporation.  There  has  been  no 
adjudlcatfon  in  bankruptcy,  and.  In  fact.  It 
appears  from  the  answer  of  the  receivers 
that  that  court  has  refused  to  appoint  any 
receiver.  If,  as  stated  in  the  Ruffner  Case, 
that  court  is  vested  with  exclusive  Jurisdic- 
tion to  determine  whether  or  not  it  shall  as- 
sume exclusive  Jurisdiction  of  the  contro- 
versy, it  clearly  appears  in  this  case  that  It 
has  not  done  so,  and  Indeed  has  refused  to 
assert  or  claim  such  Jurisdiction,  and  under 
such  circumstances  it  is  not  only  the  right 
but  the  duty,  of  this  court  to  proceed  to  a 
determinatlou  of  the  questions  before  it 

[2]  Furthermore,  we  think  the  question 
should  have  been  made,  it  at  all,  by  proper 
petition  iffesented  to  the  lower  court,  which, 
so  far  as  this  record  shows,  was  not  done,  or. 
If  done,  that  the  action  of  the  lower  court 
was  not  seasonably  invoked  thereon,  and  ap- 
peal taken. 

The  assignment  of  error  filed  on  behalf  of 
the  complainant  goes  to  ttte  action  of  the 
court  in  refusing  to  declare  the  debentures 
null  and  void  by  reason  of  the  fact  that 
they  are  not  supported  by  any  valid  consid- 
eration. We  will  consider  this  assignment 
along  with  assignments  Nos.  7  and  8,  filed  on 
behalf  of  the  Central  Trust  Company  and  the 
Scottish  Banks.  These  assignments  are  to 
the  effect  that  the  Court  of  Appeals  erred  in 
remanding  the  case  to  the  chancery  court  for 
further  proof  as  to  the  debt  of  the  petitioner 
banks,  and  in  limiting  the  participation  of 
the  petitioners  to  the  consideration  paid 
which  "went  Into  the  treasury  of  the  said 
Dayton  Company," 

IS,  4]  In  the  consideration  of  this  question 
we  look  first  to  the  pleadings  in  this  cause, 
for  the  purpose  of  determining  what  ques- 
tions were  raised  upon  which  it  was  compe- 
tent or  necessary  to  introduce  proof,  and  next 
to  the  proof  Introduced  in  support  of  them. 
With  reference  to  the  issues  made  by  the 
pleadings,  it  has  been  said  by  this  court  in 
Kelley  Bros.  v.  Fletcher,  94  Tenn.  7,  28  S.  W. 
1099: 

"The  controlling  question  raised  by  the  aa- 
Bignments  of  errors  and  reply  thereto  is  one  of 
pleading  and  practice.  For  complainants  it  is 
contended  that  the  burden  was  upon  the  defend- 
ants to  show,  by  proof,  independait  of  the  fact 
of  assignment  by  Lambie  and  acceptance  by  the 
corporation,  that  the  property  aasiKoed  by  him  to 
the  corporation  was  reasonably  worth  the  par 
value  of  his  stock;  while,  on  the  other  hand,  the 
contention  for  the  defendants  is  that  it  was  in- 
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oumbent  upon  the  complainants  first  to  alleg^ 
and  then  to  prove,  that  the  property  so  assigned 
was  not  reasona.bly  worth  so  much. 

"The  contention  of  the  defaidants,  both  as  to 
the  matter  of  pleading  and  as  to  the  burden  of 
proof,  is  well  sustained  upon  principle  and  upon 
authority.  It  is  a  fundamental  maxim  In  chan- 
cery pleading  and  practice  that  the  complainant 
must  give  the  defendant  notice  of  the  case  to  be 
made  against  him,  by  alleging  in  the  bill  the 
facts  intended  to  be  proved,  and  that  proof  of 
facts  not  so  alleged  will  be  rejected  because  not 
responsive  to  the  issue.  Story  on  Equity  Plead- 
ing, Si  27,  28,  257;  1  DanieU'^s  Cbancery  Plead- 
iug  and  Pmctiee,  327,  952;  Beach  on  Modem 
Eq,  Prac.  {§  88,  95,  99;  Merriman  v.  Lacefield, 
4  Heisk.  217 ;  Aostin  t.  Bamaey,  3  Tenn.  Ob. 
121. 

"It  having  been  lawful  for  Lambie  to  sell,  and 
for  the  corporation  to  buy,  such  property  as  he 
assigned  in  payment  of  his  stock,  and  they  hav- 
ing exchanged  one  for  the  other,  we  can  see  no 
good  reason  why  their  contract  in  that  behalf 
should  not  be  binding  upon  all  parties  concerned 
or  affected  thereby,  so  long  as  it  remains  unim- 
peached.  Nothing  appearing  to  the  contrary, 
the  law  presumes  the  contract  to  have  been 
made  in  good  faith,  and  the  property  of  Lambie 
to  have  been  sold  and  bought  at  a  fair  valuation; 
and  when  the  defendants  established  the  faft 
of  the  contract  and  its  terms,  without  more, 
they  thereby  made  a  prima  facie  case  of  valid 
payment  by  LamUe." 

In  other  words,  it  is  fondamental  in  cases 
of  this  character  that  the  complainant  shall 
set  out  facts  upon  which  he  relies  to  estab- 
lish a  fraud  in  the  transaction.  Mere  gen- 
eral statements  will  not  suffice,  and  especial- 
ly whm  the  complainant  undertakes,  after 
general  statements  of  fraud  or  in  connection 
with  general  statements  of  fraud,  to  state 
in  detail  why  the  transaction  is  attacked  and 
upon  what  grounds  he  claims  it  to  be  fraud- 
ulent, his  proof  will  be  limited  to  such  allega- 
tion. 

[I]  Referring  to  the  pleadings  in  the  cause: 
Aft^  stating  that  the  mortgage  and  -deben- 
tures were  null  and  void,  the  reasons  there- 
for are  given  in  some  detail.  It  was  claimed, 
first,  that  the  Dayton  Company  No.  3,  which 
executed  the  mortgage  and  debentures,  was 
not  authorized  to  do  business  in  Tennessee, 
not  having  filed  its  charter  with  the  secre- 
tary of  state  in  compliance  with  our  stat- 
ute. This  allegation  of  fact  Is  sustained  by 
the  record,  but  it  is  unsound  in  law,  and  we 
do  not  understand  that  it  is  now  insisted 
upon.  At  any  rate,  the  question  is  settled 
at  least  by  analogy  by  the  decision  of  this 
court  In  Louisville  Property  Company  v. 
Mayor  and  City  Council  of  Nashville,  114 
Tenn.  218,  84  S.  W.  810,  in  which  it  was  held 
by  this  court  that  where  a  foreign  corpora- 
tion acquires  property  within  the  state  of 
Tennessee  without  complying  with  the  re- 
quirements of  our  statutes,  such  acquisition 
is  valid  as  against  every  one  save  the  state. 
So  there  is  no  merit  In  this  contention. 

The  next  contention  Is  that  the  mortgage 
upon  its  face  covers  property  consumable  in 
its  use,  and  for  that  reason  is  null  and  void. 
This  contention  will  be  considered  at  a  later 
point  in  this  opinion. 

It  is  next  alleged  in  the  blU  that  the  de- 
bentures   in   question    purported,    upon    the 


face  of  the  transaction,  to  be  used  in  re- 
tiring and  paying  other  outstanding  and  ma- 
tured debentures  of  the  Dayton  Company, 
and  that  there  was  not  in  fact  at  the  time 
any  valid  outstanding  debentures  of  the  Day- 
ton Company,  and  that  it  was  not  the  purpose 
of  said  Dayton  Company  to  use  the  said  new 
debentures  to  take  up  and  retire  any  valid, 
outstanding,  and  matured  debentures.  Then, 
proceeding  to  a  detailed  statement  of  the 
fraudulent  purposes  for  which  said  original 
debentures  were  issued  and  for  which  the 
noortgage  and  debentures  in  qnesa<«  were 
Issued  the  complainants  allege  that  at  the 
time  the  bonds  were  issued  they  were  never 
sold  or  disposed  of,  but  that  they  were  is- 
sued because  the  company  had  suffered  sev- 
eral calamities  by  way  of  explodona  in  its 
mines,  and  that  upon  the  suggestion  of  an 
American  friend  of  an  officer  of  the  Dayton 
Company  tliat  it  was  customary  in  this  coun- 
try for  corporations  to  protect  themaelvea 
in  this  manner,  a  bond  issue  was  placed  up- 
on the  property,  and  that  it  was  placed  on 
this  property  for  that  purpose  and  for  no 
other  purpose;  that  the  bonds  were  not  in 
fact  disposed  of,  and  never  constituted  an 
outstanding  bona  flde  debt  of  said  company. 
It  is  alleged  that  it  never  was  the  intention 
to  take  up  and  retire  any  other  outstanding 
bonds  or  debentures  of  the  company ;  but,  on 
the  contrary,  that  they  were  executed  for  the 
sole  purpose  of  having  them  stand  as  a  se- 
curity or  protection  to  the  property  of  the 
company  in  the  event  any  calamity  of  the 
kind  already  described  (explosion  in  the 
mines)  should  occur  in  the  future.  It  is  al- 
leged that  none  of  the  bonds  were  sold ;  that 
the  company  received  no  benefit  from  any 
disposition  of  them;  that  at  no  time  did  it 
pay  any  Interest  coupons  upon  the  same; 
and  that  if  for  any  fact  they  were  outstand- 
ing, they  were  transferred  long  after  they 
were  due,  and.  In  fact,  only  a  few  days  be- 
fore or  a  few  days  after  the  bill  In  this 
cause  was  filed. 

[6]  Now,  these  are  the  allegations  in  the 
bill  which  undertake  to  describe  the  fraud 
complained  of  with  particularity,  and  upon 
these  allegations  the  issues  were  made.  It 
is  not  contended  that  there  is  any  proof  in 
this  record  to  support  any  of  them.  The 
statement  in  the  record  that  some  traveling 
man  told  an  employ^  that  such  was  the  in- 
tention of  the  bond  issue,  and  this  employs 
mentioned  it  to  one  of  the  managers  of  the 
company,  and  that  he  smiled  is  hardly 
enough  to  create  even  a  suspicion  in  the 
minds  of  any  one  that  these  were  the  actual 
facts  of  the  case.  It  is  elemental  that  plead- 
ings without  proof,  or  proof  without  plead- 
ings, will  not  form  the  basis  of  a  judgment 
or  decree  of  the  court.  The  pleadings  in 
this  cause  make  out  one  case  of  fraud  in  so 
far  as  the  validity  of  the  debentures  are 
concerned,  and  the  argument  now  adduced 
upon  the  record  proceeds  upon  an  entirely 
different  theory.     We  find  no  allegation  In 
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tlilB  bUl  to  the  effect  that  the  holders  of  the 
stock  In  this  corporation  undertook,  by  vari- 
ous reorganizations  of  the  corporation,  to 
swap  th^r  stockholdings  for  bonds  of  this 
company — such  Is  the  argument  now.  It  Is 
not  competent  to  attack  the  validity  of  a 
proceeding  of  this  kind  by  the  proof,  even  If 
the  proof  justified  It,  without  some  pleading 
upon  which  to  base  it  No  such  diarge  is 
contained  in  any  of  the  bills,  and,  in  fact, 
even  If  the  question  were  properly  made  In 
the  pleadings,  it  is  not  supported  by  the 
proof. 

[7]  There  had  been  tliree  previous  corpora- 
tions with  the  same  name  previously  organiz- 
ed under  the  laws  of  Great  Britain,  one  in 
1883,  one  in  1884,  and  a  leasing  company  in 
1895.  The  bills  charge  in  substance,  that  all 
of  these  corporations  had  been  liquidated  un- 
der the  laws  of  Great  Britain ;  that  the  prop- 
erty had,  by  conveyance,  passed  to  Donaldson 
and  McEtonon,  who  thereupon  transferred 
it  to  the  present  company.  The  contract  un- 
der which  this  transfer  was  made  recited 
that  Jas.  Watson  &  Co.  were  the  beneficial 
owners  of  the  property.  We  are  asked  to  In- 
fer that,  although  the  companies  had  been 
liquidated  under  the  laws  of  Great  Britain, 
James  Watson  &  Co.  were  the  beneficial  own- 
ers by  reason  of  their  stockholdings  in  the 
previous  companies.  It  appears  by  the  plead- 
ings and  stipulations  of  counsel  in  this  cause 
that  the  property  i>assed  out  of  the  hands  of 
Donaldson  and  McKInnon  to  the  present  com- 
pany In  consideration  of  £80,000  of  its 
bonds  and  a  considerable  block  of  its  capital 
stock.  There  Is  no  proof  in  this  record  that 
the  property  was  not  reasonably  worth  the 
atmoont  thus  paid  for  it  by  the  corporation ; 
and,  as  said  by  this  court  In  Kelley  Bros.  ▼. 
Fletcher,  supra  : 

"It  having  been  lawful  for  Liambie  to  sell,  and 
for  the  corporation  to  buy,  such  property  as 
lie  assigned  in  payment  of  his  stock,  and  they 
having  exchanged  one  for  the  other,  we  can 
see  no  good  reason  why  their  contract  in  that 
behalf  should  not  "he  binding  upon  all  parties 
concerned  or  affected  thereby,  so  long  as  it  re- 
mains unimpeached.  Nothing  appearing  to  the 
contrary,  the  law  presumes  the  contract  to  have 
been  made  in  good  faith,  and  the  property  of 
Lambie  to  have  been  sold  and  bought  at  a  fair 
valttation;  and,  when  the  defendants  estab- 
lished the  fact  of  the  contract  nnd  its  terms, 
without  more,  they  thereby  made  a  prima  fade 
case  of    *    *    *  payment  by  Lambie." 

So,  in  the  case  at  bar,  when  the  parties  by 
their  pleadings  and  their  stipulations  have 
made  a  case  where  by  contract  this  corpora- 
UoD  has  purchased  property  necessary  and 
proper  for  the  corporate  use  and  has  issued 
therefor  its  capital  stock  and  bonds,  we  hold 
that  a  prima  fade  case  of  valid  payment  for 
the  stock  and  bonds  has  been  established, 
and  there  is  nothing  in  this  record  to  im- 
peach said  transaction. 

[I]  It  follows  from  what  has  been  said 
that  the  assignment  of  errors  on  the  part  of 
the  complainants  will  be  overruled  and  those 
on  behalf  of  the  banks  will  be  sustained  to 
the  extent  of  holding  that,  since  the  bonds 


htid  by  them  are  shown  to  have  been  issued 
upon  a  valid  omslderatlon,  and  since  by  stipu- 
lation of  counsel  it  is  shown  in  this  cause  that 
they  have  been  acquired  by  the  banks  in  the 
usual  course  of  business  and  held  by  them  as 
collateral  to  an  indebtedness  largely  more 
than  the  bonds,  said  bonds  are  a  valid  and 
subsisting  obligation  of  the  Dayton  Coal  ft 
Iron  Company.  But,  because  of  the  fact  that 
wliat  we  have  said  with  respect  to  the  bona 
fides  of  this  transaction  under  wliidi  tlie  origi* 
nal  debentures  were  Issued  applies  only  to  the 
debentures  issued  to  James  W.  Watson  ft 
Co.  and  by  them  transferred,  or  upon  their 
order  issued,  to  the  petitioning  banks,  and  be- 
cause it  aivears  that  there  are  other  holders 
of  bonds  Issued  under  the  mortgage  for  £100,- 
000,  and  because  it  does  not  clearly  appear 
In  this  record  what  the  consideration  was 
moving  to  this  corporation  for  the  Issuance 
of  said  additional  bonds,  It  becomes  neces- 
sary for  us  to  examine  the  next  question  pre- 
sented with. respect  thereto,  to  wit,  the  nego- 
tiability or  nonnegotiabillty  of  the  bonds  In 
question.  It  is  contended  on  behalf  of  the 
complainants  that  the  b(xids  are  not  negotia- 
ble, and  this  Is  based  upon  the  fact  that  the 
bonds  are  not  upon  their  face  payable  to  a 
certain  payee  to  his  order  or '  bearer.  The 
provisions  in  the  bonds  applicable  are  as  tol> 
lows: 

"The  Dayton  Coat  &  Iron  Company,  Limited 
(hereinafter  called  the  Company),  will  on  the 
Ist  day  of  October  1912,  or  on  such  earlier  day 
as  the  principal  moneys  hereby  secured  become 
payable  in  accordance  with  the  conditions  in- 
doiBed  hereon,  pay  to  the  Commercial  Bank  of 
Scotland,  limited,  or  other,  the  registered  hold- 
er for  the  time  being  hereof,  the  sum  of  one 
hundred  pounds." 

In  the  conditions  indorsed  on  the  bonds, 
and  which,  by  express  terms  of  the  bonds, 
are  made  part  thereof.  It  is  provided  that  the 
registry  of  the  debentures  wUl  be  kept  at  the 
Company's  registered  office  wherein  there 
will  be  entered  the  names,  addresses  and  de- 
scription of  the  registered  holders  of  the 
bonds  and  the  particulars  of  the  debentures 
by  them  held,  respectively,  and  that  this 
registry  will  be  open  at  all  reasonable  hours 
for  the  inspection  of  the  legal  holder  of  the 
bonds  or  his  representative.  It  is  further 
provided  that  the  registered  holder  will  be 
regarded  as  exclusively  entitled  to  the  bene- 
fit of  the  debenture,  and  that  the  Company 
shall  not  be  bound  to  enter  in  re^ster  notice 
of  any  trust  or  to  recognize  any  right  in 
any  other  person  save  as  therein  provided. 
It  is  further  provided  that  every  transfer  of 
this  debenture  must  be  made  in  writing  un- 
der the  hand  of  the  registered  holder  or  his 
legal  representative,  and  that  the  transfer 
must  be  delivered  at  the  registered-  office  of 
the  Company,  with  a  fee  of  two  shillings  and 
sixpence  and  such  evidence  of  Identity  or  ti- 
tle as  the' Company  may  reasonably  require. 
It  is  further  provided  that  no  transfer  will 
be  registered  during  the  seven  days  immedi- 
ately preceding  the  days  of  this  debenture 
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fixed  for  payment  of  Interest  It  is  farther 
provided  that  the  principal  and  Interest  evi- 
denced by  the  debentnie  will  be  paid  without 
regard  to  any  equity  between  the  Company 
and  the  original  or  any  intermediate  holder 
thereof,  and  that  the  receipt  of  the  registered 
bolder  of  such  principal  and  interest  shall  be 
a  good  discharge  to  the  Company  of  the 
same. 

The  question  presented  for  the  considera- 
tions of  this  court  is:  Is  such  a  bond  ne- 
gotiable, or,  if  not  negotiable,  is  the  agree- 
ment contained  within  condition  7,  above  re- 
ferred to,  that  the  same  wlU  be  paid  without 
regard  to  the  equities  between  the  Company 
and  the  holder,  a  valid  and  binding  agree- 
ment, and  will  It  be  available  to  the  inno- 
cent holder  In  a  contest  between  him  and 
creditors  of  the  corporation  issuing  the  obli- 
gation? 

Mr.  Daniel,  In  bis  work  on  Negotiable  In- 
struments, thus  states  the  rule: 

"It  would  seem  from  tlie  few  decisions  that 
exist  on  tlie  subject  tliat  registered  bonds  are 
not  negotiable,  and  that  they  are  in  fact  regis- 
tered so  as  to  make  them  transferable  in  sneh 
manner  as  to  exclude  equities  between  the 
original  parties  onl^  by  registry  upon  the  books 
of  the  corporation  issuing  them." 

He  cites  In  support  of  his  proposition 
Cronln  v.  Patrick  County  (0.  C.)  88  Fed.  79, 4 
Hughes,  529,  and  also  De  Voss  v.  City  of 
Richmond,  18  Orat  (69  Va.)  838,  98  Am.  Dea 
646. 

In  the  case  of  Cronln  t.  Patrick  County 
It  was  held  by  the  court  In  broad  terms  that 
registered  bonds  are  nonnegotlabia  The 
court,  however,  used  this  significant  lan- 
guage: 

"When  there  are  no  negotiable  words  in  a 
lx>nd,  and  it  is  not  made  payable  to  order  or  to 
bearer,  but  is  made  payable  to  'assigns,'  the 
use  of  that  word  imports  nonnegotiability,  and 
is  one  of  the  distinguishing  features  of  a  l>ond 
intended  to  be  nonnegotiable." 

It  is  also  to  be  noted  In  the  opinion  that, 
while  the  bonds  were  upon  their  face  to  be 
registered,  upon  being  transferred  upon  cer- 
tain power  of  attorney  the  bonds  had  never 
been  in  fact  so  registered.  The  court  In 
that  case  specifically  approved  De  Voss  V. 
City  of  Richmond,  supra,  saying: 

"In  the  case  of  De  Voss  against  the  city  of 
Richmond,  the  Virginia  Court  of  Appeals,  bas- 
ing its  dedsloa  on  the  principles  that  have  been 
indicated,  held  that  the  holder  of  a  registered 
bond  before  its  transfer  held  it  subject  to  all 
the  equities  which  the  obligor  might  have 
against  any  prior  holder,  and  that  these  equi- 
ties were  not  cut  oS  until  the  original  bond  was 
taken  in,  and  another  bond  issued  in  lieu  of  it 
to  the  last  holder.  It  held  that  the  issuing  of  a 
second  bond  did  cut  off  all  the  equities  which 
had  attached  to  the  first,  and  carried  a  clear 
legal  titie  to  the  assignee  receiving  it." 

Tbe  case  of  De  Voss  v.  City  of  Bichmond 
was  one  where,  upon  registratton  of  the 
transfer  of  a  bond,  the  old  tiond  was  taken 
up  and  a  new  one  issued  to  the  transferee, 
and  Although  it  was  stated  in  the  new  bond 
Issued  that  it  was  issued  In  lieu  of  the  old 
bond,  giving  the  number  of  it  and  somewhat 


of  Its  history,  it  was  held  In  that  case  that 
the  new  certificate  having  been  Issued  cut  oif 
all  defenses  arising,  or  wbidi  mi^t  have 
been  made,  against  tiie  holder  of  the  old  cer- 
tificate. 

Mr.  Machen  in  his  work  on  Corpwatioiis, 
vol.  2,  I  1743,  states  the  rule  thus: 

"A  registered  bond  or  debenture  Is  no  less  ne- 
gotiable than  a  bearer  bond.  The  differenoe  is 
rather  in  the  method  of  the  negotiability.  As 
a  bill  or  note  payable  to  order  is  negotiable,  so 
is  a  registered  l)ond  or  debenture.  A  transfer 
by  registration  is  equivalent  to  a  transfer  by 
indorsement  of  a  bill  or  note.  After  registra- 
tioUj  tbe  company  is  effectually  precluded  from 
raismg  any  equitable  defenses  which  would 
have  been  available  against  the  transferor. 
Moreover,  the  registered  transferee  cannot,  like 
an  assignee  of  a  nonnegotiable  chose  in  action, 
sue  in  the  name  of  the  transferor,  Imt  can  sue 
in  his  own  name  only." 

However,  it  Is  stated  that  a  company  may 
set  up  equities  against  a  transferee  who  has 
not  paid  value.  The  author  cites  In  sup- 
port of  the  text  Strauss  v.  United  Telegram 
Co.,  164  Mass.  130,  41  N.  E.  57.  The  bwid 
In  that  case  was  one  payable  to  bearer,  or,  if 
registered,  to  the  registered  holder.  These 
bonds  were  held  negotiable  by  tbe  court. 

Mr.  Daniel  In  bis  work  on  Negotiable  In- 
struments thus  states  another  proposition 
relevant  to  this  inquiry: 

"No  precise  form  of  words  is  necessary  to 
impart  negotiability.  As  has  been  said  in  Penn- 
sylvania, order*  or  'bearer*  are  convenient  and 
expressive,  but  clearly  not  the  only  words  which 
will  communicate  the  quality  of  negotiabilit.r. 
Some  equivalent  words  should  be  used.  Words 
in  a  bill,  from  which  it  can  l>e  inferred  that  tbe 
person  making  it,  or  any  other  party  to  it,  in- 
tended it  to  be  negotiable,  will  give  it  a  trans- 
ferable quality  against  that  person.  The  con- 
cession, tnerefore,  may  be  made  that  if  the  mak- 
ers of  this  note,  tinving  omitted  the  usual  words 
to  express  negotiability,  had  said  This  note  is 
and  shall  be  negotiable,'  it  would  have  been  ne 
gotiable." 

He  cites  in  support  of  tbe  text  Raymond 
T.  Middleton,  29  Fa.  530i,  whidi  clearly  sup- 
ports tbe  text.  We  are  referred  to  a  number 
of  Kngllsh  authorities  which,  to  a  certain  ex- 
tent, are  in  point  upon  this  inquiry. 

In  the  Lewa  of  England  by  the  Earl  of 
Halsbnry,  in  discussing  provisions  of  this 
character  in  bonds  and  mortgages.  It  Is  said: 

"Where  the  security  is  not  ti«nsferable  at 
law,  a  company  may,  by  the  terms  of  issue  of 
the  security,  or  by  its  subsequent  conduct,  be 
estopped  from  denying  the  legality  of  the  secu- 
rity as  against  a  bona  fide  assignee  for  value 
without  notice  of  any  irregularity."    Page  342. 

Again,  it  Is  said  by  the  same  anthority  on 

page  358: 

"When  the  principal  and  interest  secured  by 
the  debentures  are  to  be  paid  to  the  registered 
holder  for  the  time  being,  without  regard  to  any 
equities  subsisting  between  the  company  and 
the  original  or  any  intermediate  holder,  and  the 
conditions  as  to  transfer  are  similar  to  those 
above  mentioned,  a  liquidator  is  bound  to  reg- 
ister the  transfer,  although  the  same  is  made 
after  tbe  liquidation  commenced,"  etc 

In  Agra  &  Masters<»i'8  Bank,  4  English 
Ruling  Cases,  it  is  said: 

"Generally  speaking,  a  chose  In  action,  as- 
signable  only  in  e^oity,  must  be  assigned  sob- 
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le  eqalUjes  existuig  between  the  original 
3  the  contract,  bnt  this  is  a  rale  which 
Id  -vrhen  it  appears  from  the  nature  or 
the  contract  tliat  it  anut  hare  been  in- 

>  be  aasignable  free  and  unaffected  by 
ities." 

Goy  &  Company,  liMted,  2 1<.  R.  Cb. 
,  It  Is  said: 

general  role,  the  transferee  of  a  chose 
I  stands  in  no  better  iiosition  than  his 
>r.  There  is  nothing;,  however,  to  pi»- 
ebtor  from  contractrnx  with  his  credi- 
he  will  not  avail  himself  against  a 
te  of  any  rights  which  he  may  possess 
the  creditor  or  any  assignee  of  his." 

!  Taylor's  Agreement  Trusts,  [19041 
Ch.  Dlv.  737,  where  the  bonds,  were 
lyable  to  a  certain  person  "or  other, 
stered  lM>ld«r  tvt  the  time  being,"  It 
I: 

object  of  the  conditions  as  here  ex- 
is  tliat  if  the  transferee  becomes  the 
^d  holder  of  the  debentures,  tlie  com- 
precluded  as  from  the  date  of  registra- 
m  setting  up  as  against  the  transferee 
hts  it  may  have  possessed  as  against 
inal  holder,  but  that  does  not  mean  that 
sferor  or  the  transferee  is  given  a  right 
:  on  the  registration  of  the  transfer  so 
cclude  the  company's  equities  or  rights, 
nay  be  a  form  of  debenture  which  ex- 
.  registry  in  favor  of  a  transferee  of  the 
r'a  rights  against  the  transferor,  al- 
registration  of  the  transfer  has  not  yet 
lace,  but  a  debenture  in  the  form  before 
nly  a  protection  to  the  transferee  when 
got  upon  the  registry." 

ler  Englista  case  is  tbat  of  Be  The 
1  General  Gas   Company,  20  Ia  T.  40. 

case  the  bonds  were  made  payable  to 
t,  bis  executors,  administrators  or  reg- 

assigns."  It  was  provided  that  the 
rs  should  be  upon  forms  to  be  pro- 
it  the  office  of  the  Company,  and  they 

>  be  produced  there  for  the  purirases 
stratlon.  It  appeared,  however,  that 
aipany  bad  abandoned  Its  registration 
ds,  and  it  was  contended  that  the 
were  taken  by  the  transferee  subject 
itIes  between  the  original  holder  and 
mpany  for  the  reason  that  the  bonds 
lot  registered.  The  holding  of  the 
was,  however,  that  since  the  Com- 
ad  abandoned  Its  registration  that  the 
sree — 

be  conceded  to  have  taken  the  debentures 
rom  all  equities,  and  the  subsequent 
Tees  cannot  be  held  liable  in  respect  to 
mpany's  demand  against  Knight." 

le  Northern  Assam  Tea  Company,  10 
•kinity  Cases,  tSl,  It  Is  said: 
s  is  a  chose  in  action,  and  the  assign- 
>f  a  chose  ib  action  is  talcen  subject  to 
K.  bat  anv  person  may  reloase  those  equi- 
1)0  is  entitled  to  the  benefit  of  them,  and 
F  do  so  either  positively,  by  words,  or  by 
t,  or  by  the  whole  course  of  his  conduct 

'Bs  held  in  that  case  that  the  directors 
Company  had  waived  their  rights  to 
Itiity  by  their  course  of  conduct. 
te  a  number  of  other  E^llsh  cas^s  have 
dted  and  examined,  but  sufficient  has 
aid  here  to  illustrate  the  rule  prevall- 
England. 

Be  debentures  were  issued  to  a  certain 
183S.W.-66 


person,  "or  other,  the  registered  holder  for 
the  time  being."  It  Is  provided,  as  one  of  the 
conditions  in  the  bond,  that  they  will  be  paid 
without  regard  tp  any  equities  existing  be- 
tween the  Company  and  any  intermediate 
holder.  Nothing  could  be  plainer  than  that 
the  Company  was  Intending  to  contract  on 
the  face  of  the  bonds  that  any  equities  exist- 
ing between  it  and  the  original  holder,  or 
any  intermediate  header,  was  waived  in 
ftevor  of  the  registered  holder  thereof.  It 
was  entirely  competent.  In  our  Judgment, 
for  the  parties  to  so  contract,  and,-  having 
done  so,  and  these  bonds  having  passed  Into 
the  hands  of  Innocent  holders  for  value,  such 
Innocent  holdeir  will  take  the  same  free  from 
any  equities  existing  between  the  Company 
and  the  original  holder,  or  any  Intermediate 
holder.  It  is  immaterial,  therefore,  whether 
the  bonds  were  technically  negotiable  or  not, 
slnoe  this  element  of  negotiability  had  been 
specifically  contracted  In  the  Instrument. 

The  first  assignment  of  error  upon  the 
part  of  the  Central  Trust  Company  Is  that 
the  court  erred  in  holding  the  mortgage  ex- 
ecuted to  the  Central  Ii-uat  Company  void 
on  the  ground  that  It  conveyed  oousuuiable 
property,  or  otherwise  reserved  benefits  to 
the  mortgagor;  and  the  second  and  tliird 
make  the  question  that  complainants  are 
subsequent  creditors  and  without  legal  status 
to  attadu  the  mortgage.  We  dispose  of  the 
latter  contention  first. 

[>]  It  is  conceded  that  the  attack  in  this 
«ause  is  being  made  by  creditors  who  became 
such  subsequent  to  tl^  making  and  registra- 
tion of  this  mortgage.  It  has  been  uniform- 
ly held  in  this  state,  in  cases  of  attack  upon 
voluntary  conveyances,  that  they  were  not 
subject  to  such  attack  upon  the  part  of  such 
creditors,  but  only  upon  the  part  of  credi- 
tors existing  at  the  time  of  the  making  and 
record  of  the  iostrament  But  It  is  insist- 
ed the  case  at  bar  should  rest  upon  different 
principles.  In  the  case  of  voluutarj'  convey- 
ances the  instrument  is  not  void,  but  void- 
able; while  in  the  case  at  bar.  If  the  com- 
plainants are  correct  ha  their  contention,  this 
Instrument  is  not  a  voidable  instrument, 
but  a  void  one. 

As  was  said  in  Tennessee  National  Bank  v. 
Bbbert,9   Helsk.  166: 

"We  cannot  see  how  the  fact  that  the  credi- 
tors were  subsequent  creditors  could  have  any 
bearing  on  the  question  involved  in  that  case, 
as  we  think,  by  the  great  weight  of  authority, 
the  deed  was  fraudulent  on  its  face,  and  notice 
of  the  deed  by  registration  could  only  be  notice 
of  a  void  deed,  cme  fraudulent  as  to  all  credi- 
tors^ and  therefore  not  in  the  way  of  any  cred- 
itor. The  fact  that  the  creditor  was  subsequent 
to  the  registration  of  the  deed  would  have  been 
of  importance,  perhaps,  had  the  deed  been  at- 
tacl^ed  as  a  voluntary  conveyance  or  assign- 
ment, as  in  case  of  Martin  v.  Oliver,  9  Humph. 
505  [49  Am.  Dec.  717]." 

In  the  foregoing  case  attack  was  made  up- 
on an  instrument  conveying  a  stock  of  goods 
and  merchandise  the  possession  and  use  of 
which  was  reserved  in  the  grantor,  and  it 
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was  held  void,  and,  as  before  stated,  it  was 
held  that  It  was  subject  to  attack  by  subae- 
qnent  creditors. 

The  rule  la  thus  stated  by  Blgelow  In  bla 
work  on  Fraudulent  Conveyances,  |  288: 

"The  anggestion  in  the  case  under  considera- 
tion that  the  mortcace  was  notice  of  the  trans- 
action has  not  mucn  force,  for  the  question 
la  whether  the  transaction  of  which  notice  is 

?'iTen  is  lawful.  If  it  is  unlawful,  notice  of  the 
act  is  of  no  ayail,  and  it  is  apprehended  that 
the  position  taken  b;  the  Supreme  Court  of  the 
United  States  and  other  courts,  ttiat  due  regis- 
tration does  not  make  lawful  what  before  and 
apart  from  want  of  delivery  was  unlawful,  is 
Incontestable." 

In  Soott  y.  Keane,  87  Md.  723,  40  Aa  1070, 
42  L.  B.  A.  369,  the  court  said: 

"But  in  addition  to  that,  if  recording  the  deed 
gives  constructive  notice — aa  it  may  be  admit- 
ted it  does— ia  it  to  be  said  that  it  is  only  notice 
of  the  transfer,  and  not  of  the  purposes  declar- 
ed on  its  face,  which  the  law  pronounces  fraud- 
ulent and  hence  makes  the  deed  invalid  against 
them?  Such  a  doctrine  would  have  the  tenden- 
cy to  make  the  public  records  an  asylum  for 
fraud,  instead  of  means  to  avoid  it,  as  they 
are  intended  to  be." 

In  the  case  of  Gilbert  t.  Peppera,  66  W. 
Va.  366,  64  S.  E.  861,  86  L.  R.  A.  (N.  S.) 
1181,  it  was  held  that  where  a  deed  was  sub- 
ject to  attack  for  fraud  upon  its  face,  it 
might  be  attacked  by  either  existing  or  sab- 
aeaaent  creditors. 

But  we  ttilnk  oar  own  case  of  Bank  ▼. 
Watkins,  126  Tenn.  (18  Cates)  463,  16«  S. 
W.  96,  settles  the  principle  Involved  In  this 
inquiry.  In  this  case  the  deed  was  attack- 
ed and  the  attack  was  sustained  upon  the 
ground  that  upon  its  face  it  appeared  to  be 
a  fraudulent  sdieme  for  the  covering  up  of 
the  property  of  the  grantor  and  placing  it 
beyond  the  reach  of  creditors.  Tbla  court 
said: 

"It  is  argued  from  this  tliat  the  complainant, 
Iwing  a  subsequent  creditor  at  large,  is  entitled 
to  no  relief,  upon  the  authority  of  McKeldin  v. 
Gouldy,  91  Tenn.  677,  20  S.  W.  231.  Whether 
this  is  true  depends  upon  the  legal  effect  to  be 
given  to  the  deed  of  trust  If  the  deed  is  valid, 
the  trust  created  is  an  active  one.  •  *  * 
But  If  the  deed  of  trust  is  a  fraudulent  convey- 
ance of  the  property,  or  merely  a  device  resort- 
ed to  for  the  purpose  of  hindering  and  delaying 
creditors,  a  creditor  at  large  may  file  his  bill  in 
the  duincery  court  and  subject  the  property  to 
the  satisfaction  of  his  debt ' 

We  think  the  principle  announced  in  this 
case  is  applicable  to  and  decisive  of  the 
question  in  the  case  at  bar.  The  attack  up- 
on this  trust  deed  Is  upon  the  theory  that 
upon  its  face  It  is  a  fraudulent  scheme  to 
cover  up  the  property  of  this  debtor  from 
its  creditors,  and  as  such  that  it  is  null  and 
void.  That  being  true,  the  registration  of 
it  which  gave  notice  to  subsequent  credi- 
tors of  Its  existence  likewise  gave  notice  to 
such  creditors  of  its  fraudulent  intent  and 
Its  consequent  Invalidity,  and  we  can  see  no 
good  reason  why  the  subsequent  creditors 
may  not  attack  It 

We  now  examine  the  mortgage  to  deter- 
mine whether  it  is  subject  to  the  criticism 
offered. 


It  first  c<»yey8  by  spedflc  description  vari- 
ous tracts  of  real  estate  situated  in  Bhea 
and  Meigs  coontlea,  Tenn.,  and  in  Georgia, 
and  thereupon  proceeds  to  convey: 

"All  blast  furnaces,  buildings,  structures,  fix- 
tures, furniture.  Improvements,  animals,  ma- 
chinery, toola,  utensils,  wagons,  stores,  equip- 
ments, implements,  rails,  railways,  railroads 
and  tramroads  now  owned  or  hereafter  acquired 
by  the  Dayton  Coal  &  Iron  Company,  Limit- 
ed: all  lands  under  water  and  all  riparian 
ritjits  at  any  time  owned  by  the  said  Company ; 
also  all  stoclu,  certificates  of  stock,  bonda, 
beneficial  certificates,  evidences  of  indebtedness 
and  certificates  of  every  kind  and  description 
which  the  Dayton  Coal  ft  Iron  Oompany,  limit- 
ed, now  owns  or  may  hereafter  acquire,  includ- 
ing its  uncalled  capital  tor  the  time  being;  all 
leases,  leasehold  estates,  rights,  royalties,  con- 
tracts, agreements,  patents  and  choses  in  action 
now  owned  or  hereafter  acquired  by  the  Day- 
ton Coal  ft  Iron  Company,  limited,  whether 
situated  in  the  states  of  Tennessee  and  Georgia, 
or  elsewhere,  and  both  that  now  owned  and 
that  hereafter  acquired;  all  mines,  mining 
rights,  minerals,  and  ore  mined  or  unmined, 
rights  of  way  and  easements  now  owned  or 
hereafter  acquired  by  the  Dayton  Coal  ft  Iron 
Company,  Limited ;  also  all  rents,  royalties, 
dividends  and  increases  of  every  Idnd  and  de- 
scription, incomes,  issues  and  profits  from  any 
and  all  tne  property  in  this  mortgage  or  deed  of 
trust  described,  whether  now  owned  or  hereaft- 
er acquired  by  the  Dayton  Coal  ft  Iron  Com- 
pany, limited,  as  the  same  shall  accrue,  and 
from  each  and  every  part  thereof;  also  all 
the  corporate  and  other  franchises,  privileges, 
rights  and  Immunities  of  every  kind  and  char^ 
acter  now  owned,  possessed  or  enjoyed,  or 
which  hereafter  may  be  acquired,  owned,  pos- 
sessed or  enjoyed  by  the  Dayton  Coal  ft  Iron 
Company,  Limited,  and  all  other  proper^  and 
estate,  wheresoever  situate,  and  all  rights  and 
titles,  interests  and  estates  of  whatever  kind, 
character  or  description  now  belonging  to  or 
which  may  hereafter  be  acquired,  owned  or  pos- 
sessed by  the  Dayton  Coal  ft  Iron  Company, 
Limited,  or  to  which  it  may  now  or  hereafter 
be  entitled." 

Under  the  following  article  of  the  mort- 
gage it  ia  provided: 

"The  Dayton  Company  further  covenants  and 
agrees  at  all  times  diligently  to  preserve  all  the 
rights  and  frandiises  now  possessed  by  it  or 
which  it  may  hereafter  acquire,  and  at  all  times 
to  do  all  things  that  may  be  necessary  to  pre- 
serve and  maintain  the  Itmds  and  property  here- 
by conveyed,  and  from  time  to  time  to  malce'all 
needful  and  proper  repairs,  renewals,  replace- 
ments; useful  and  proper  alterations,  additions, 
betterments  and  improvements,  to  the  end  that 
the  value  of  the  security  for  the  debentures 
to  l>e  issued  under  this  indenture  shall  never  be- 
come impaired." 

Under  artlde  8  It  is  provided  as  follows: 

"Until  default  shall  be  made  by  the  Daytoa 
Company  in  the  payment  of  the  principal  or 
interest  of  the  del>entares  issued  under  this  in- 
denture, or  until  some  act  promise,  stipula- 
tion, covenant  or  agreement  herein  required  by 
it  to  be  done,  performed  or  kept,  and  the  con- 
tinuance of  such  default  for  toe  period  of  six 
calendar  months,  the  Dayton  Company  shall  be 
suffered  and  permitted  to  possess,  manage,  op- 
erate and  enjoy  the  property,  rights  and  fran- 
chises -hereby  conveyed  and  assigned,  and  to 
take  and  apply  to  its  own  use  the  tolls,  incomes, 
revenues,  proceeds,  rents,  issues  and  profits 
thereof  in  any  manner  not  inconsisteot  with  the 
provisions  of  this  indenture,  aa  if  tills  inden- 
ture had  never  been  made." 
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Under  article  4  it  is  provided  as  follows: 
"In  case  default  shall  be  made  In  the  pay- 
ment of  the  interest  on  any  of  the  debentures 
inaed  under  this  indenture,  according  to  the 
tenor  thereof,  or  in  the  performance  of  any  oth- 
er act]  promise,  stipnlation,  ooTenant  or  agree- 
ment herein  contained  to  be  done,  performed  or 
kept  by  the  Dayton  Company,  and  if  any  such 
defanlt  shall  continue  for  tne  period  of  six 
calendar  months,  then  and  in  every  snch  case 
the  trustee  may,  either  personally  or  by  its  at- 
torneys or  agents,  enter  into,  upon,  and  take 
possession  of  aU  and  singular  the  lands,  stocks, 
■ecorities,  property,  rights  and  franchises  here- 
by conveyed  and  assigned,  or  Intended  so  to  be, 
and  each  and  all  and  every  part  thereof,  and 
wholly  exclude  the  Dayton  Company  and  its 
agents  therefrom,  and  have,  hold,  use  and  en- 
joy the  same,  as  the  Dayton  Company  could 
or  might  have  done  if  this  indenture  had  not 
been  made,  nslng,  leasing,  selling,  operating, 
managing  and  voting  upon  its  managers,  su- 
perintendents, receivers  or  servants,  or  other 
attorneys  or  agents,  the  said  lands,  stock,  se- 
curities and  property,  and  conducting  the  Irosi- 
ness  thereof,  and  exercising  the  franchises  per- 
taining thereto,  and  making  from  time  to  time 
all  needful  repairs,  replacements  and  such  use- 
ful alterations,  additions  and  improvements 
thereon  and  thereto  as  may  seem  to  it  necessary 
or  judicious,  and  collect  and  receive  all  tolls, 
dividends,  interest,  incomes,  rent^  issues  and 
profits  of  the  same,  and  of  each  and  all  of  them ; 
and  after  deducting  the  expenses  of  operating 
and  managing  the  said  lands  and  property  and 
of  conducting  the  business  thereof  and  of  all 
the  said  repairs,  replacements,  alterations,  ad- 
ditions and  improvements,  and  all  payments 
which  may  have  been  made  for  taxes,  assess- 
ments, royalties,  charges  or  liens  prior  to  the 
lien  of  this  indenture  upon  the  said  lands  or 
property,  or  any  part  thereof,  or  upon  lands 
or  property  upon  which  tiie  Dayton  Company 
shall  have  a  mortgage  or  other  charge  or  lien, 
as  well  as  a  just  compensation  for  its  own 
services,  shall, apply  the  residue  of  the  moneys 
received  as  aforesaid  equally  and  ratably  to  the 
payment  of  the  Interest  then  in  default  npon 
the  sitid  debentures,  in  the  order  in  which  said 
interest  shall  have  become  due,  and  then. to  the 

Enyment  of  any  remaining  obligations  of  the 
»ayton  Compeuiy,  in  respect  to  which  defanlt 
shall  have  been  made  as  aforesaid,  ratably  and 
without  preference  or  priority  of  one  obliga- 
tion over  another.  If  the  residue  of  the  moneys 
coming  into  the  bands  of  the  trustee  as  afore- 
said wall  suffice  to  discharge  the  obligations  in 
respect  to  which  such  default  shall  have  been 
made,  and  if  the  principal  of  the  said  bonds 
shall  not  have  become  due,  either  by  the  ma- 
tarity  thereof,  according  to  their  tenor,  or  by 
the  exerdse  of  the  election  to  declare  the  prin- 
cipal thereof  to  be  due,  then  the  trustee,  after 
the  discharge  of  all  such  obligations  in  respect 
to  which  default  shall  have  been  made  as  afore- 
said, shall  pay  over  any  surplus  that  may  re- 
main, and  restore  the  possession,  management 
and  control  of  all  the  said  lands,  property, 
stocks,  securities,  rights  and  franchises,  in 
the  condition  in  which  the  same  shall  then  be, 
to  the  Dayton  Company ;  subject,  however,  to 
all  the  provirions,  covenants  and  conditions  of 
this  indoiture,  which  shall  thenceforth  have  the 
same  foree  and  effect  as  if  no  snch  default  had 
occurred." 

It  is  contended  on  behalf  of  the  complaln- 
antfl  that  the  conveyance  of  stocks,  oertiu- 
catee  of  stocks,  bonds,  beneficial  certificates, 
evidences  of  Indebtedness,  etc.,  and  also  leas- 
es, leasehold  estates,  rights,  royalties,  con- 
tracts, agreements,  etc..  Is  of  property  con- 
snmable  In  its  use  and  that  the  retention  of 
possession  and  use  In  the  mortgagor  is  incon- 


sistent with  this  mortgage  and  the  aecoiity 
thereof  to  sndi  an  extent  as  renders  It  void. 
It  is  further  contended  that  the  clause  "all 
property,  and  estate  wherever  situate,"  etc., 
Inclndes  property  necessarily  consumable  in 
its  use,  such  as  oommlssarles,  ores,  manu- 
factured products,  eta,  and  the  retention  of 
the  rights  In  the  mortgagor  to  use  and  en- 
Joy  the  same  is  inconsistent  with  the  mort- 
gage, and  therefbre  renders  the  mortgage 
void. 

[10]  First,  as  to  the  mle  of  construction 
to  be  applied  in  the  examination  of  this 
Instnunent,  the  court  will  not,  unless  con- 
strained to  do  so  by  the  terms  of  the  In- 
strument considered  in  the  light  of  the  sur- 
rounding drcumstances,  give  to  it  such  in- 
terpretatlMi  as  would  make  it  void.  As  was 
said  by  this  court  In  the  recent  case  of 
aemt  T-  Floyd,  131  Tenn.  122,  174  S.  W.  287: 

"Instead  of  being  astute  to  find  some  possibil- 
ity that  might,  when  taken  into  consideration, 
render  the  deed  void,  it  was  the  duty  of  the 
court  to  uphold  the  deed  if  by  any  reasonable 
construction  it  was  possible  to  ascertain  from 
the  description  what  property  it  was  intended 
by  it  to  convey,  and  a  liberal  construction  should 
have  been  given  to  afford  a  basis  for  validity." 

[11]  It  is  argued  with  much  plausibility  on 
part  of  complainants  that  the  words  "all 
other  property  whoever  situate,"  in  the 
conveying  clause  of  this  deed,  must  be  con- 
strued to  mean  literally  every  Und  and  char- 
acter of  proiierty  owned  by  this  corporation, 
which  wopld  include  some  $35,000  in  cash 
on  hand  at  the  time  of  the  execution  of  the 
conveyance,  commissary  stock,  inventoried  at 
about  $37,000,  Iron  ore,  cc^e,  and  limestone, 
about  $68,000,  about  $10,000  worth  of  pig 
iron,  and  about  $160,000  In  face  value  of 
accounts  receivable,  and  that  these  prop- 
erties, though  not  specifically  described  in 
the  deed,  were  thus  included  by  implication 
and  covered  up  from  creditors,  and  that  this 
renders  the  mortgage  fraudulent  and  void. 

We  have  already  reached  the  concIusi(«  in 
this  case  that  this  mortgage  Is  subject  to  at- 
tack by  creditors  who  become  such  subse- 
quent to  the  making  and  registration  <A  the 
mortgage  upon  the  theory  that  the  mort- 
gage, if  Invalid  upon  its  face,  while  carrying 
notice  to  subsequent  creditors  of  its  exis- 
tence, likewise  carried  notice  to  su(^  credi- 
tors of  Its  Invalidity.  It  Is  quite  clear,  there- 
fore, that  if  the  mortgage  upon  Its  face  Is 
valid— that  is  to  say.  If  the  property  which 
Is  described  in  the  face  of  the  mortgage  is 
not  of  such  nature  as  to  make  It  fraudulent 
and  void — ^then  it  could  not  be  attacked  by 
subsequent  creditors  upon  the  ground  that 
the  general  conveying  clause  Included  prop- 
erty not  proper  to  be  mortgaged  and  poeses- 
ston  and  use  of  same  reserved  to  the  grantor. 

[12]  Furthermore,  we  do  not  think  this  Is 
the  proper  construction  to  be  placed  upon 
the  instrument.  It  contains  an  elaborate  de- 
scription of  the  properties  owned  by  this 
Company,  sudi  as  mineral  lands,  furnaces, 
equipment,  etc.,  and  follows  the  same  with 
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a  general  provision  "all  ivoperty  and  estate 
wbererer  altnate,"  and,  manifestly,  we  think, 
that  this  clause  was  Intended  to  refer  to  all 
IxropertT'  of  a  slmUar  nature,  whlcti  may 
have  been  overlooked  In  Oie  detailed  descrip- 
tion already  referred  ta  Furthermore,  as 
shown  In  the  discussion  of  the  next  qnes- 
ticm,  the  whcde  scope  of  this  instrument  nega- 
tlves  such  Idea.  The  evident  purpose  of  ttils 
Instrument,  taken  as  a  whole^  is  to  conve? 
to  the  Trust  Company  for  the  security  of 
the  bonds  the  plant,  equipments,  mines,  and 
real  estate  of  the  Company,  and  to  reserve 
to  the  Company  the  right  until  default  and 
entry  by  the  trustee  to  such  use  of  it  as  will 
be  necessary  and  prefer  in  the  carrying  on 
of  its  corporate  business,  to  wit,  the  min- 
ing of  ores,  minerals,  etc.,  and  the  manu- 
facture and  sale  of  pig  iron.  The  court  will 
not  presume,  without  the  very  strongest  rea- 
sons appearing  in  the  mortgage  and  sur- 
rounding circumstances  that  the  parties  In- 
tended to  <A>ntravene  the  rules  of  law  or 
create  a  forfeiture.  Unless  there  is  con- 
tained within  this  instrument  convlucing  evi- 
dence of  sucb  Intention  therefore,  the  court 
will  not  presume  that  the  parties  intended  to 
Include  witliin  the  terms  of  this  trust  deed 
property  of  such  nature  as  to  contravene  the 
rules  of  law,  and  in  this  way  to  destroy  the 
instrument. 

The  property  conveyed  Is  described  fully 
and  specifically — Indeed  the  mortgage  Is  full 
and  detailed  in  its  provisions — and  the  evi- 
dent intention  of  the  draftsman  of  the  In- 
strument was  to  Include  in  the  general  con- 
veying clause  any  prt^erty  of  the  same  char- 
acter which  may  have  been  overlooked.  The 
property  In  question  Is  too  conspicuous  to 
have  been  overlooked  If  It  had  been  the  in- 
tention to  convey  it  Further,  as  will  be 
hereinafter  shown,  the  recitals  In  the  in- 
strument taken  as  a  whole  rebut  the  Idea 
that  there  was  any  intention  to  convey  prop- 
erty which  vpas  to  be  sold  in  the  Conduct  of 
the  business  of  the  corporation. 

Furthermore,  the  rule  ejusdem  generis  Is 
clearly  applicable  to  ttie  facts  of  this  case. 
This  rule  of  construction  flnds  illustration  in 
numerous  Bnglish  and  American  cases,  as 
well  in  the  tezt-booka  It  is  thus  detined  in 
Anderson's  Dictionary,  page  394: 

"In  the  oonstruction  of  statutes,  contracts,  and 
other   instruments,    where   an   ennmeration   of 

Xnfic  things  is  followed  by  a  general  woi<d  or 
ase,  the  latter  is  held  to  refer  to  things  of  the 
same  Und  as  those  specified." 

It  is  thus  aptly  stated  in  English  Bullng 
Oases,  voL  14,  page  717: 

"Where,  after  an  enumeration  of  particniais, 
there  is  a  sweeping  clause  comprising  all  other 
tilings  under  a  general  description,  the  scope  of 
such  clause  Is  restricted  to  things  within  the  de- 
serlption  of  the  same  kind  with  the  partienlars 
enumerated." 

It  is  thus  stated  In  Broom's  hegaX  Maxims, 
page  412: 

"It  is  very  common,  moieovw,  to  put  in  a 
sweeping  clause,  the  use  and  object  of  which  are 
to  guard  against  any  accidentid  omission;    but 


in  Btich  cases  it  la  meant  to  refer  to  a  status  or 
things  of  the  same  nature  and  description  with 
those  already  mentioned,  and  such  general  words 
are  not  allowed  to  eictend  further  than  was  dear- 
ly intended  by  the  parties." 

In  our  ovm  case  of  Williams  t.  Williams, 
10  Tars.  28,  it  Is  said: 

"The  great  rule  in  the  oonitruction  of  wills, 
to  whicn  this  one  of  ejuadem  generis  and  all 
others,  except  those  founded  upon  public  policy, 
are  not  only  subordinate,  but  ancillary,  is  that 
the  intention  of  the  testator,  to  be  ascertained 
from  the  particular  words  used,  from  the  context 
and  from  the  general  scope  and  purpose  of  tfai 
instrument,  is  to  prevail  and  have  effect.  In  an 
enumeration  of  particulars,  general  and  compre- 
hensive terms  are  sometimes  used,  in  the  oon- 
struction of  wbidi,  reason  and  good  senae  re- 
quire that,  if  yon  would  not  viMSte  the  inten- 
tion of  the  writer,  their  meaning  mnst  be  re- 
stricted to  tilings  of  a  like  nature  and  descrip- 
tion, with  the  particulars  among  which  ther 
are  found." 

See,  also,  I<yndiburg  r.  N.  &  W.  R.  R.  Co., 
80  Va.  249,  56  Am.  R^>.  C92;  Benton  t. 
Bentcm,  68  N.  H.  289,  66  Am.  Rep.  512. 

[1S-t8]  The  next  questlcm  arising  Is,  Does 
the  mortgage  In  its  spedflc  description  con- 
vey property  consumable  in  its  use,  or  prop- 
erty of  such  character  that  the  reservation 
of  possession  and  use  of  same  Is  Inconslstr 
ent  with  the  security  of  the  mortgage? 

Reviewing  our  authorities  upon  the  sub- 
ject: We  have  In  Tennessee  a  long  line  of 
decisions,  beginning  with  Darwin  v.  Hand- 
ley,  3  Terg.  502,  and  extending  down  to 
Bank  v.  Brier,  U  P1<*l  331,  32  S.  W.  205, 
which  denounce  as  unlawful  such  ooaveyano 
es  of  property,  consumable  In  the  use,  where 
the  iwssession  is  reserved  In  the  mortgagor. 

In  Darwin  v.  Handley,  3  Terg.  502,  the 
trust  deed  covered  com  and  pork  and  other 
provisions,  and  tbe  grantor  was  permitted 
to  remain  In  possession  and  use  of  it.  Tlie 
oourt  said: 

"Creditors,  or  those  bound  as  security  for  oth- 
er persons,  cannot  be  permitted  to  secure  their 
honest  debts  on  the  debtor's  property,  and  at  the 
same  time  to  cover  his  remaining  all  from  every 
other  creditor,  with  the  intent  to  let  the  debtor 
use  and  exhaust  big  means  of  payment,  reserving 
the  object  secretly  intended  to  be  appHed  to  the 
mortgagee's  debt.  Hence  it  Is  that  the  face  of 
the  courts  has  always  been  so  strongly  set 
against  these  sweeping  deeds.  And  it  would 
make  no  difference  if  tt  were  expressed  on  the 
face  of  the  deed  that  the  debtor  was  to  retain 
the  possession  of  the  property.  2  Kent's  Com. 
412,  419.  The  very  circumstance  that  he  must 
necessarily  consume  the  provisions,  etc.,  would 
be  a  badge  of  fraud,  so  strong  as  to  be  almost 
conclusive,  not  as  a  matter  of  law  but  of  fset 
with  the  jury,  that  the  deed  was  fraudulent." 

Somervllle  v.  Horton,  4  Terg.  549,  26  Am. 
Dea  242,  was  a  case  where  the  mortgage  cov- 
ered whisky,  flour,  sugar,  coffee,  bacon,  eta 
The  court  said: 

"But  this  deed  is  void  by  its  terms.  The  great 
portion  of  the  property  covered  by  it,  if  used, 
must  have  been  exhausted.  Kingsley,  the  debtor, 
so  far  as  respected  that  trust,  reserved  the  pow- 
er to  use  and  destroy  the  fund,  and  did  destroy 
much  the  greater  part  of  it ;  nor  had  the  trus- 
tees any  right  to  restrain  him,  contrary  to  their 
explicit  covenant  'that  he  might  use  the  articles. 
Of  course,  the  deed  was  for  Kingsley's  benefit; 
it  was  a  holding  in  trust  for  him,  not  the  bank. 
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In  sneh  a  caae  we  might  aafdy  appeal  to  onr 
perceptions  of  right  and  wrong,  which  are  inde- 
pendent of  all  learning,  and  declare  a  deed,  nei- 
ther changing  the  possession  of  property,  nor 
prohibiting  the  owner  from  selling  or  ezhaosting 
It  in  the  use,  merely  colorable  and  void,  becanse 
in  fact  it  had  no  operation.  Aathorlties  are 
abandant  to  this  effect  [Austin  t.  BeU]  20 
Johns,  n^.  T.)  446  [11  Am.  Deo.  297;  Mackie 
T.  Cairns]  5  Cow.  (N.  Y.)  566  [15  Am.  Dec. 
4771." 

,  Maney  v.  KlUoagfa,  7  Terg.  440,  was  a  mort- 
gage covering  lands,  negroes,  horses,  cattle, 
and  fainiture.  Tbe  court  beld  that  the  re- 
tention of  possession  of  these  articles  by  the 
mortgagor  was  not  prima  fade  fraudulent, 
because  they  were  not  necessarily  consumable 
In  their  use. 

To  the  same  ^ect  Is  Ross  v.  7oung,  6 
Sneed,  629. 

Masson  t.  Anderson,  S  Baxt.  290,  was  a 
conveyance  of  persona)  property  alleged  to 
be  consumable  In  use  with  possession  retain- 
ed by  the  mortgagor.  The  court  beld  that  it 
was  not,  in  these  words: 

"The  property  conreyed  is  not  necessarily  con- 
sumable in  its  use,  the  property  being  described 
in  till  deed  as  follows:  'All  my  cattle.  Including 
milk  stock,  sheep,  hogs,  stock,  pork  hogs,  sixteen 
liead  of  horses,  mules  and  colts.'  This  is  not  i 
stronger  case  than  Ross  ▼.  Toung  et  al.,  5  Sneed, 
629,  which  was  a  conveyance  of  'ten  head  of 
young  cattle,  twenty  head  of  hogs,  thirteen  old 
sheep,  two  bee  palaces,  and  two  kegs  of  vinegar.' 

"We  do  not  think  the  principle  of  raising  a 
fraudulent  intent  from  such  a  conveyance  of 
property,  coupled  with  retention  of  possession  by 
the  maker  of  the  deed,  until  default  of  payment, 
should  be  extended  bey<md  what  the  above  caae 
has  laid  down.  There  is  no  stipulation,  in  the 
deed  for  the  use  of  the  property  (that  is,  its  con- 
sumption) for  the  benefit  of  the  maker  of  the 
deed,  but  only  one,  that  'the  crops  conveyed  may 
be  used  in  getting  the  stodt  ready  for  market.' 
This  is  for  the  benefit  of  the  trust  fund,  and  not 
for  the  maker  of  it. 

"In  addition  to  this,  the  provision  for  retain- 
ing tile  possession  of  the  propert7  until  expira- 
tion of  ne  trust  is  qualified  by  the  stipulation, 
'unless  the  trustee  may  deem  it  best,  for  the  in- 
terest of  the  trust,'  to  take  possession." 

Doyle  V.  Smith,  1  Cold.  15,  was  a  mortgage 
apon  a  stock  of  merchandise  with  authority 
In  (he  trustee  to  continue  business  for  an  in- 
definite time.  In  holding  it  void  this  court 
said: 

"The  law  does  not  permit  a  debtor,  in  failing 
drcumstances,  to  convey  all  his  property  to  trus- 
tees, so  as  to  exempt  it  from  execution  for  an 
indefinite  time.  *  *  *  It  is  a  settled  rule  of 
dedsion  in  sndt  eases  that  any  provision  which 
materially  hinders  and  delays  creditors  in  the 
assertion  of  their  rights,  espedaUy  when  coupled 
with  a  reservation  of  any  part  of  the  property 
to  the  grantor  in  the  deed,  makes  the  whole 
TOid.    •    •    • 

"It  is,  however,  difficult,  indeed,  impossible,  to 
lay  down  any  precise  and  definite  rule  applicable 
in  all  cases.  If  the  deed  may  be  good,  if  it  does 
not  plainly  appear  upon  its  face  to  be  fraudu- 
lent, it  is  the  duty  of  tbe  court  to  suffer  the  jury 
to  pass  upon  it.  Undoubtedly  a  party  not  in- 
debted may  make  an  arrangement  like  that  in- 
volved in  this  assignment,  and  so  he  may,  with 
the  assent  of  his  creditors,  however  numerous. 
Bodley  et  al.  v.  Goodrich,  7  How.  276-278  [12 
li.  Ed.  609].  But  if  he  be  indebted,  can  he  do 
so  without  the  sanction  of  his  creditors?  We 
think  not    It  seMus  to  us  that  there  is  suffldent 


upon  the  face  eC  this  deed  of  trust  for  the  law 
to  pronounce  it  fraudulent  as  against  ereditoxs." 

In  the  caae  of  Tennessee  National  Bank  v. 
Elbert  &  Co,  9  Heisk.  153,  the  mortgage  was 
upon  a  stock  of  goods,  wares,  and  merchan- 
dise, with  retention  of  possession  in  the  mort- 
gagor, and  with  the  right  to  carry  mi  the 
business  of  merchant  This  court  held  the 
mortgage  .null  and  void  upon  tbe  ground  that 
it  retained  In  the  mortgagor  permanent,  last- 
ing, and  material  benefits,  and  was  thwefore 
Inconsistent  with  the  security  offered  by  tbe 
trust  deed.     The  oourt  said: 

"The  rule  we  lay  down  in  this  case  only  re- 
quires that  there  be  a  bona  fide  and  certain  ap- 
propriation of  the  property  for  the  benefit  of  a 
creditor,  not  a  colorable  one  in  which  the  cred- 
itors have  only  a  contingent  interest,  dependent 
on  the  i;ood  faith  €^  the  assignor,  while  the  as- 
signor himself  has  an  equally  certain  interest  se- 
cured to  him ;  that  is,  he  may  carry  on  his 
business  as  before,  and  reap  all  its  profits,  subr 
ject  only  to  the  danger  of  naving  what  he  baa 
not  used  for  his  own  benefit  taken  by  the  trustee 
and  sold,  when  it  is  ascertained  he  has  so  used 
it" 

So  in  the  case  of  Bank  of  Borne  v.  Hasd- 
ton,  16  Lea,  237,  It  was  dedared  that  the 
mortgage  upon  the  stock  of  goods  retaining 
possession  and  right  of  disposltlcMi  in  the 
mortgagee  is  void.  To  the  same  effect  is 
Lowenstdn  Bros.  v.  Love,  16  Lea,  660;  to  the 
same  effect  is  Bank  v.  Brier,  95  Tenn.  (11 
Pick.)  331,  32  S.  W.  205. 

It  seems,  therefore,  to  be  thoroughly  settled 
in  Tennessee,  as  indeed  It  is  In  many  of  the 
states,  that  a  mortgage  given  upon  property 
necessarily  consumable  In  its  use,  where  the 
possession  and  right  of  user  is  reserved  in  the 
grantor,  is  null  and  void ;  also  that  a  mort- 
gage upon  a  stock  of  goods,  where  the  right 
of  possession  and  user,  in  the  usual  course  of 
business,  is  retained  in  tbe  mortgagor,  is  null 
and  void.  However,  It  does  not  necessarily 
follow  that  the  inclusion  In  a  mortgage  of 
property  which  may  be  consumed  in  its  use, 
though  not  necessarily  so,  must  render  the 
mortgage  of  necessity  void.  This  would  de- 
pend upon  the  facts  of  each  particular  case, 
and  whether  the  possession  and  user  is  in- 
consistent with  the  security  given  by  the 
mortgage ;  whether  its  retention  by  the  mort. 
gagor  is  the  reservation  of  rights  to  him 
wholly  inconsistent  with  those  conveyed  to 
the  mortgagee,  and  manifestly  for  bis  benefit 

In  Bank  V.  Drwin,  2  Shan.  Cas.  page  444, 
it  is  said: 

"In  a  conveyance  to  a  trustee,  the  simple  fact 
that  property  consumable  in  its  use  is  embraced 
in  the  deed  would  not  of  itself,  be  conclusive 
evidence  of  fraud,  unless  it  was  stipulated  in  the 
deed  that  it  should  remain  in  the  possession  and 
use  of  the  nantor,  as  in  the  case  of  Wade  et  aL 
V.  Green,  3  Humph.  649,  and  Sommerville  v. 
Horton,  4  Terg.  560  [28  Am.  Dec.  242].  In  this 
last,  Catron,  Judge,  states  the  prindple  correct- 
ly, that  if  the  deed  was  intended  to  secure  the 
use  of  tbe  property  to  the  grantor,  such  prop- 
erty being  consumable  in  its  use,  then,  as  to 
these  artides,  it  was  fraudulent  and  void,  on 
the  prindple  a  creditor  cannot  secure  his  honest 
debte  on  the  property  of  his  debtor,  with  the 
intent  to  let  the  debtor  use  and  exhaust  his 
means  of  payment  reserving  the  object  secretiy 
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intended  to  be  appUed  to  the  discbarse  of  tb* 
mortgage  debt." 

Another  line  of  cases,  very  nearly  border- 
ing up<Hi  the  question  here  presented,  arises 
largely,  though  not  excluBlvely,  out  of  the 
construction  and  enforcem^t  of  mortgages 
upon  railway  properties. 

The  case  of  New  Tork  Security  &  Trust  Go. 
T.  Saratoga  Gas  &  Electric  light  Company, 
IW  N.  Y.  187,  63  N.  E.  758,  46  Ia  R.  A.  182, 
from  the  Court  of  Appeals  of  New  Tork.  "nse 
following  excerpt  from  the  court's  opinion 
quotes  provisions  of  the  mortgage  pertinent: 

"Tbt  property  covered  by  the  mortgage  is  de- 
scribed therein  as  follows:  'All  the  corporate 
property,  real,  personal,  and  mixed,  including 
all  lands,  easements,  rights  of  way,  buildings, 
fixtures,  materials,  supplies,  maoiinery,  and 
plant,  franchises,  contracts,  and  choses  in  action, 
whether  now  owned  or  hereafter  acquired  or 
constructed  by  said  Gas  Company,  together  with 
the  appurtenances  thereto,  and  all  rents,  toUs, 
iasaes,  income,  and  profits  of  said  Gas  Com- 
pany, present  and  future;  to  have  and  to  hold 
the  same  unto  said  American  Lioan  &  Trust 
Company,  its  successors  and  assigns,  forever, 
upon  trust  for  the  equal  benefit  and  security 
of  all  holders  of  said  bonds,  and  subject  to  the 
following  covenants,  conditions,  and  provisions, 
which  are  assented  to  by  both  parties,  to  wit, 
etc  It  must,  I  think,  be  admitted  that  this 
language  is  broad  enough  to  cover,  not  only  all 
the  property  that  the  corporation  then  had, 
but  all  uat  it  ever  could  have  by  any  possibil- 
ity, whether  lands,  chattels,  moneys,  or  things 
in  action.  But  the  language  here  used,  broad 
and  comprehensive  as  it  is,  is  very  much  quali- 
fied and  restricted  by  other  provisions  of  the 
instrument,  as  will  be  seen  by  reference  to  the 
following  stipulations:  (1)  'Until  default  occurs 
in  some  duty,  or  upon  some  covenant,  agree- 
ment, or  promise  of  the  Gas  Company  hereun- 
der, said  Gas  Company,  its  successors  and  as- 
signs, shaU  retain  the  possession,  control,  and 
enjoyment  of  all  the  property  and  franchises 
hereby  mortgaged,  and  may  receive  and  use  the 
earnings,  income,  and  profits  thereof  in  any 
manner  not  inconsistent  with  these  presents,  nor 
tending  to  lessen  the  security  hereby  provided." 

It  will  be  observed  that  the  provisions  quot- 
ed are  remarkably  similar  to  those  in  the 
mortgage  under  consideration  in  this  case. 

With  respect  to  the  proper  construction  to 
be  given  to  the  provision  of  the  mortgage  In 
question,  the  court  said: 

"Where  a  mortgage  by  a  corporation  to  secure 
the  payment  of  the  principal  and  interest  of 
its  bonds,  such  as  this  is,  is  made,  although  in 
terms  purporting  to  include  future  earnings  and 
products,  it  does  not,  as  against  general  credi- 
tors, operate  as  a  lien  ui^n  such  earnings  until 
actual  entry  and  possession  under  the  mortgage 
by  the  mortgagee.  This  results  frcMU  the  stipu- 
lation in  the  instrument  that  until  default  the 
mortgagor  shall  have  the  use  of  the  earnings  in 
the  conduct  of  its  business,  and  that  upon  de- 
fault the  mortgagee  may  go  into  possession,  ex- 
ercise the  corporate  franchises,  and  appropriate 
the  earnings  to  the  payment  of  the  debt  secured 
by  the  mortgage.  The  right  of  the  mortgagor 
in  the  meantime  to  the  use  of  the  earnings 
amounts,  practically,  to  absolute  ownership,  and 
hence  the  mortgage  cannot  operate  as  a  lien 
upon  such  earnings,  to  the  prejudice  of  the  gen- 
eral creditors,  until  actual  entry  and  posses- 
sion taken,  and  then  only  upon  what  is  earned 
after  that  time.  The  lien  of  the  mortgage  upon 
future  earnings  is  consummated  as  against  oth- 
er creditors  only  by  the  fact  of  the  possession 
of  the  property,  and  cannot  have  any  retroac- 


tive operation,  since  it  would  then  deprive  the 
unsecured  creditor  of  the  fond,  upon  the  faith 
of  which  he  may  have  given  credit  to  the  mort- 
gagor during  the  time  when  the  latter  was  per- 
mitted to  deal  with  and  use  it  as  bis  own.  The 
lien  upon  the  earnings  in  favor  of  the  bondhold- 
ers attaches  only  upon  what  is  earned  after  the 
time  when  the  lien  is  perfected  by  entry  and 
possession.  This  is  the  construction  which  has 
been  given  to  corporate  mortgages,  expressed  in 
substantially  the  same  terms,  by  the  Supreme 
Court  of  the  United  States,  by  the  Bnglish 
Courts,  and  by  the  highest  courts  of  many  of  our 
sister  states." 

In  Alabama  National  Bank  ▼.  Bfary  Lee 
Coal  &  Ry.  Co.  et  aL,  108  Ala.  288,  19  South. 
404,  the  court  takes  a  similar  view  of  the 
language  contained  In  the  trust  deed. 

In  Johnston  and  Stewart  v.  Riddle,  70  Ala. 
219,  It  was  held  that  the  provision  in  the 
mortgage  purporting  to  cover  tolls.  Inoomea, 
issues,  and  profits,  where  It  appears  from  the 
instrument  that  the  Railroad  Company  was 
to  remain  in  possession  of  the  property  was 
meant  to  apply  only  to  such  rents,  tolls,  etc., 
as  accrued  after  default  and  after  the  trus- 
tee took  possession  of  the  property  onder  the 
power  contained  in  the  trust  deed.  Similar 
ruling  was  made  in  American  Bridge  Co.  y. 
Heidelbach,  94  U.  S.  796,  24  L.  Bd.  144 ;  also 
Fosdi(*  V.  Schall,  99  U.  S.  235,  25  U  Bd.  339; 
also  United  States  Trust  Company  v.  Wabash 
Ry.,  160  U.  S.  307,  14  Sup.  Ct  86,  37  L.  Ed. 
1085.  Indeed  the  holdings  of  our  own  cases 
are  to  the  same  elTect. 

In  Clay  v.  RaUroad  Co.,  6  Helsk.  421,  the 
mortgage  contained  provisions  very  similar 
to  those  in  the  mortgage  In  the  case  at  bar. 
We  quote  from  the  opinion  in  that  case: 

"We  proceed  to  consider  the  several  grounds 
of  demurrer  relied  on  in  tliis  court  for  support- 
ing the  ruling  oi  the  chanedlor. 

"(1)  Because  the  deeds  of  trust  under  which 
complainants  dalm  are  in  law  fraudulent  and 
void. 

"l%e  property  conveyed  by  the  Virginia  and 
Tennessee  Railroad  Company  to  comidainants  is 
thus  described  in  the  deeds:  'The  depot  grounds 
and  other  lands  acquired  by  said  parties  of  the 
first  part,  for  the  purpose  of  the  said  road,  the 
roadbed,  superstructure,  iron,  cars,  engines, 
locomotives,  tenders  and_  other  things  used  in 
the  management  and  business  of  the  said  road; 
also,  all  the  franchises,  appurtenances  and  privi- 
leges owned  and  to  be  owned  by  the  said  parties 
of  the  first  part,  at  and  between  the  said  termini 
(Lynchburg  and  Bristol);  and  also  property, 
rights  and  interests  of  every  kind  which  the  said 
parties  of  the  first  part  may  hereafter  acquire, 
except  sudi  as  may  be  actjuiied  under  authority 
to  construct  arms  to  said  railroad  other  than 
those  authorized  by  the  original  charter  and 
the  amendments  thereto,  and  heretofore  con- 
structed, together  with  all  tolls,  issues,  income 
and  profits,  which  may  be  derived  from  the  uses 
of  the  said  road,  or  any  part  thereof,  and  from 
the  after-acquired  pr^erty,  rights  and  intweots, 
with  the  exception  just  stated.' 

"The  conditions  of  the  conveyance  are  then 
stated,  with  a  recital  of  the  bonds  intended  to 
be  secured,  as  follows:  'And  in  case  the  parties 
of  the  first  part  shall  fail  to  pay  the  principal  of 
the  said  bonds,  or  any  part  tnereof,  or  the  inter- 
est thereon,  as  the  same  may  become  due  and 
payable,  when  demanded,  according  to  the  tenor 
thereof,  then  after  ninety  days  from  such  de- 
mand and  default  made,  upon  the  request  of 
th«   holder   or    holders   of   one-fourth   in  the 
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amontit  of  tbe  Bald  bonds,  ibe  said  trustees  or 
tbeir  sacceasors  shall  take  posaession  of  all  or 
any  part  of  the  Dremises  and  property  hereby 
granted,  and  by  themselves  or  their  agents,  or 
substitutes  duly  constituted,  have,  use,  and  em- 
ploy the  same,  according  to  the  rules  and  regu- 
lations and  lawful  directions  of  the  president 
and  directors  of  the  said  company,  and  receive 
and  collect  the  tolls,  rents.  Income  and  profits 
of  the  said  railroad  and  its  appurtenances,  and 
after  defraying  the  expenses,    etc. 

"In  construing  this  portion  of  the  trust  deed, 
it  is  proper  that  we  r«car  to  the  circnmstances 
under  which,  and  the  purposes  for  which,  the 
bonds  were  executed  by  the  company  and  secur- 
ed by  the  trust  deeds.  They  had  entered  upon 
a  great  enterprise  in  the  construction  of  a  rail- 
road from  lornchburg,  in  Virginia,  to  Bristol,  on 
the  border  of  Tennessee.  This  object  could  only 
be  effected  by  raisintr  money  on  the  credit  of  the 
comi>any,  and  to  effect  this  it  was  necessary 
to  issue  their  bonds  payable  at  distant  p*riods, 
but  with  the  interest  payable  semiannually.  To 
induce  capitalists  to  make  investments  in  their 
bonds,  it  was  necessary  that  they  should  be  fully 
indemnified  and  secured  by  mortgages  on  the 
property  of  the  company.  Hie  leading  object 
of  the  Capitalists  was-  to  have  the  interest 
promptly  paid,  and  the  ultimate  payment  of  the 
l>onds  fully  secured. 

"The  object  of  that  provision  of  the  deed 
*  *  *  quoted  was  to  secure  the  prompt  pay- 
ment of  the  interest.  To  effect  tliia  the  trustees 
are  empowered,  in  case  of  default,  to  take  pos- 
session of  the  road,  and  to  operate  it  by  them- 
selves or  agents,  ftfr  the  purpose  <rf  appropriat- 
ing the  income  or  profits  to  the  satisfaction  of 
the  unpaid  interest  To  this  provision  no  just 
exception  can  be  taken.  No  presumption  of 
fraud  can  arise,  either  from  the  use  of  the  road 
by  the  company,  for  the  purpose  of  raising  the 
means  of  paying  the  interest  as  it  accrues,  or 
the  iMnds  a«  tiiey  fall  due:  nor  can  any  such 
presumption  of  fraud  be  deduced  from  the  use 
of  the  road  by  the  trustees  or  their  agents,  after 
default  of  pciyment  of  interest,  for  the  purpose 
of  providinc  the  means  of  meeting  the  interest 
or  paying  the  bonds." 

We  hold  the  mle  to  be: 

That  a  mortgage  upon  property  necessarily 
consumable  in  its  use,  where  possession  and 
nse  is  reserved  in  the  grantor,  la  fraudulent 
upon  its  face  and  void. 

A  mortgage  upon  a  Bto<^  of  merchaDdiae, 
with  possession  and  right  to  continue  busi- 
ness reserved  to  the  mortgagor,  is  fraudulent 
upon  its  face  and  void,  because  inconsistent 
with  the  security  afforded  by  tlie  mortgage, 
and  manifestly  for  the  benefit  and  advantage 
of  the  mortgagor. 

That  In  the  case  of  a  mortgage  upon  per- 
sonalty, not  necessarily  consumable  In  Its 
use,  where  possession  and  right  to  use  the 
same  is  reserved  in  the  grantor,  the  same 
will  not  be  held  invalid,  unless  It  appears 
from  the  Instrument,  taken  as  a  whole,  that 
the  reservation  is  inconsistent  with  the  pur- 
poses of  the  instrument  and  for  the  benefit 
and  advantage  of  the  grantor. 

In  the  case  of  a  mortgage  by  a  going  con- 
cern, e.  g.,  a  mining  or  manufacturing  plant, 
of  its  real  estate  plant  and  equipment,  to- 
gether with  Its  income,  issues,  and  profits, 
cboses  in  action,  etc.,  where  there  Is  a  right 
of  user  and  enjoyment  reserved  the  grantor 
until  default,  and  where  the  mortgagee  has 
the  lU^t  to  enter  and  take  charge  of  the 


plant  and  operate  it  for  the  inirpose  of  dis- 
charging the  mortgage  debt,  the  income,  is- 
sues, profit,  etc.,  do  not  pass  under  the  lien 
of  the  mortgage  until  default  and  possession 
thereunder  by  the  trustee,  and  then  the  lien 
only  attaches  to  such  income,  issues,  etc., 
as  arise  after  default  and  possession  thus 
taken. 

The  late  ease  of  Knapp  t.  Milwaukee  Trust 
Company,  216  U.  S.  552,  30  Sup.  Ct.  412,  64 
li.  Ed.  610,  to  which  we  are  referred  by  com- 
plainants. Is  In  line  with  the  principles  here- 
in announced.  In  that  case  the  bankrupt 
was  engaged  In  the  business  of  selling  appli- 
ances for  telephoqe  purposes  and  operating 
telephone  exdianges.  It  Is  stated  in  the  opin- 
ion of  the  court  that  the  mortgage  covered 
all  of  the  property  and  estate  of  the  mort- 
gagor acquired  or  to  be  acquired  with,  or  in 
relation  to  the  business  of  the  mortgagor, 
and  contained  the  following  provision; 

"Nothing  herein  contained  shall  be  construed 
to  prevent  said  first  party  from  carrying  on,  in 
the  due  and  regular  course,  its  said  business, 
and  collecting  the  indebtedness  and  moneys  due 
or  to  become  due  therein  and  applying  the  same 
to  its  own  nse,  except  as  hereinafter  provided." 

It  appeared  that  the  business  of  the  mort- 
gagor was  the  sale  of  appliances  for  tele- 
phone purposes.  A  mortgage  covering  such 
appliances,  and  reserving  the  possession  of 
the  same  In  the  mortgagor,  with  the  right  to 
continue  to  sell  them,  and  collect  the  mon- 
ey, was  manifestly  inconsistent  with  the 
purposes  of  the  mortgage,  and  falls  under 
the  same  ban  as  a  mortgage  upon  a  stock 
of  goods. 

We  now  examine  the  mortgage  in  this 
case  to  determine  whether  or  not,  under  the 
principles  announced,  it  is  subject  to  the 
criticism  offered. 

The  Dayton  Goal  &  Iron  Company,  lilmited, 
was  a  coriwratlon  engaged  in  the  business  of 
the  manufacture  and  sale  of  pig  Iron,  and 
owned  and  operated  various  blast  furnaces, 
mines,  etc.  It  was  necessary  in  the  conduct 
of  its  business  that  it  have  possession  of  its 
property,  including  its  furnaces  and  equii>- 
ment  of  all  kinds,  and  it  was  also  necessary, 
if  it  continued  actively  in  business,  that  it 
have  the  right  to  use  its  Income,  issues,  and 
profits  arising  from  its  operations,  including 
Its  accounts,  rentals,  choses  in  action,  etc. 
It  was,  of  course,  not  inconsistent  with  the 
security  of  the  mortgage  that  until  default 
it  have  the  possession,  use,  and  enjoyment 
of  its  plant  and  equipment;  it  was  likewise 
not  inconsistent  with  the  security  afforded  by 
the  mortgage  that  it  have  the  benefits  arising 
from  the  operations  of  its  plant,  including  its 
income  of  every  character.  We  hold  that  un- 
der a  proper  construction  of  the  mortgage 
the.  lien  did  not  attach,  and  was  not  intend- 
ed to  attach,  to  the  Income,  issues,  profits, 
accounts,  choses  In  action,  etc.,  until  default 
and  peesesslon  taken  under  the  mortgage,  as 
provided  therein. 

[1  J]  Now,  taking  the  mortgage  as  a  whole. 
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with  all  of  tbeae  rarlons  iMroTislons,  does  It 
indicate  that  the  reservations  therein  are 
made  tor  the  benefit  of  the  mortgagor  and 
tor  the  purpose  of  covering  up  Its  property 
from  Its  other  creditors?  We  think  not, 
but  that  such  possession,  use,  and  enjoyment 
zeserTed  to  the  mortgagor  was  not  only  not 
tor  his  exclusive  advantage  and  benefit,  but 
was  manifestly  in  furtherance  of  the  secu- 
rity afforded  by  the  mortgage.  We  do  not 
concur  In  the  position  takem  by  counsel  for 
the  trustee,  and  which  is  supported  by  some 
text-writers,  that  a  different  rule  necessarily 
applies  to  mortgages  made  by  corporations 
from  those  made  by  individuals.  In  oar 
view,  the  court  will  take  into  consideration 
the  ctiaracter  of  business  which  the  mort- 
gagor Is  engaged  in,  the  character  of  proiK 
erty  used  in  that  tmsUiess,  and  the  necessl- 
tles  for  such  user,  and  from  a  consideration 
thereof  In  the  light  of  surrounding  circum- 
stances, and  from  an  inspection  of  the  In- 
stnunent  in  all  its  parts,  determine  whether 
or  not  the  purpose  of  the  instrument  is  fraud- 
ulent The  reservation  in  this  case  was  a 
necessary  one  if  the  mortgage  was  to  be  al- 
lowed to  continue  its  business — ^indeed,  it 
could  not  be  expected  to  meet  its  Interest 
payments  as  provided  in  the  mortgage,  or  to 
meet  the  mortgage  when  due,  unless  permit- 
ted to  have  the  use  and  enjoyment  of  this 
property,  together  with  Its  income,  Issues, 
and  increases.  It  is  apparent,  therefore,  that 
the  reservations  are  not  inconsistent  with 
the  trust,  but  in  furtherance  of  it  The  de- 
cree of  the  chancellor  and  of  the  Court  of 
Appeals  holding  to  the  contrary  is  reversed. 

[U]  The  case  is  also  brought  here  upon 
the  petition  of  the  Bank  of  Montreal,  which 
complains  of  that  portion  of  the  chancellor's 
decree  giving  preference  to  Tennessee  cor- 
porations over  the  claim  of  said  Bank  of 
Montreal.  The  decree  of  the  chancellor  was 
founded  upon  chapter  31,  §  G,  of  the  Acts 
of  1877,  which  was  construed  by  this  court 
In  McClung  V.  EmbreevUle,  etc..  Company, 
103  Tenn.  (19  Pick.)  899,  62  S.  W.  1001,  and 
by  the  Supreme  Court  of  the  United  States 
in  the  case  of  Blake  v.  McClung,  172  U.  S. 
239,  19  Sup.  Ct  165,  43  L.  EJd.  432.  In  the 
above  case  this  court  sustained  said  act  to 
the  extent  of  holding  that  creditors  of  for- 
eign countries  and  corporations  of  another 
state  would  be  deferred  thereunder  to  the 
Tennessee  creditors. 

[19]  The  Supreme  Court  of  the  tJnited 
States  afllrmed  the  decision  of  this  court  In 
80  far  as  It  held  that  the  nonresident  cor- 
poration would  be  deferred  to  the  payment 
of  Tennessee  creditors.  The  claim  is  now 
made  that  the  said  statute  is  a  violation  of 
the  treaty  rights  between  the  United  States 
and  Great  Britain.  We  are  cited  to  the  sec- 
ond article  of  the  Hay-Pauncefote  Treaty, 
which  is  as  follows: 

"The  citizens  or  subjects  of  each  of  the  con- 
tracting parties   shall   have   full   power   to  dis- 


pose of  their  personal  property  wltUn  tlie  terri- 
toriea  of  the  other,  by  testament  donation,  or 
otherwise ;  and  their  heirs,  legatees,  and  doneec, 
being  citisens  or  lubjecta  of  ate  other  contract- 
ing party,  whether  resident  or  nonresident  shall 
succeed  to  their  said  personal  property,  and  ma^ 
take  possession  thereof  either  bj_  tiiemselvei 
or  by  others  acting  for  them,  and  dispose  of  tb« 
same  at  their  pleasure,  paying  such  duties  only 
as  the  dtizens  or  subjects  of  the  country  where 
the  property  lies  shall  be  liable  to  pay  in  like 
"    31  Stat  1939. 


We  think  it  manifest  from  the  reading 
thereof  that  It  has  no  application  to  the  ques- 
tion under  consideration,  but  refers  alone  to 
the  dispositioD,  testamentary  or  otherwise,  of 
personal  property  owned  by  subjects  of  ei- 
ther the  United  States  or  Great  Britain  in 
the  country  of  the  other.  This  disposes  of 
this  assignment,  and  the  decree  in  tliat  re- 
spect Is  affirmed. 


OBNTRAIi  HOSPITAIi  FOR  INSInB  t. 
ADAMS. 


(Supreme  Court  of  Tennessee.    March  22, 191fi.) 

1.  LnoTATiow  or  Actions  fi=9ll(S)— Applica- 
tion— PuprjO  COHPOBATIONS. 

Local  public  corporations,  such  as  munici- 
pahtiea,  counties,  and  school  districts  are  amen- 
able to  the  statute  of  llmitatinns  with  regard 
to  property  or  contract  rights  which  they  claim 
for  their  own  convenience,  as  corporations,  as  in 
such  cases  they  are  held  not  to  represent  the  sov- 
ereign, but  only  themselves  and  the  parties  di- 
rectly or  locally  interested. 

[Ed.  Note.— For  other  cases,  see  Ldmitation  of 
Actions,  Cent  Dig.  i  38;   Dec.  Dig.  «s>ll(3).] 

2.  LnnTATtoN  or  Actions  «a>ll(4)—  Statv 

iNBTIXmiON— HOSPTTAl  FOB  INSANC 

A  'suit  against  a  guardian  for  compensation 
for  keeping  his  insane  ward,  brought  by  a  hospi- 
tal for  the  insane,  a  body  politic  and  corporate 
created  by  the  state  to  carry  out  a  public  char- 
ity, supported  by  the  public  revenues  and  con- 
trolled by  the  state's  officers,  so  that  a  recovery 
would  go  to  assist  the  state,  in  view  of  Shan- 
non's Code,  S  2579,  waiving  the  state's  immunity 
from  suit  so  far  as  it  is  interested  in  the  corpora- 
tion and  to  the  extent  that  it  may  acquire  and 
hold  property  and  sue  and  be  sued,  was  not 
amenable  to  the  statute  of  limitations. 

[Kd.  Note.— For  other  cases,  see  Limitation  of 
Actifms,  Cent  Dig.  |  89;   Dec.  Dig.  «=>ll(4).l 

3.  Status  «=9ll2  —  Statb  Institotion  —  Ac- 
tion FOB  NBOLIGBNCI. 

A  charitable  corporation,  created  by  the 
state  itself  for  governmental  purposes,  adielf 
owned  and  maintained  by  the  state,  and  engaged 
in  the  discharge  of  its  public  duties,  from  the 
performance  of  which  it  derives  no  beo^t  is, 
unless  otherwise  expressly  provided  by  statute, 
exempt  from  liability  to  a  private  action  for  neg- 
ligence in  the  discharge  of  its  duties. 

[Ed.  Note.— For  oUier  cases,  see  States,  Cent 
Dig.  {  lU ;  Dec.  Dig.  «S=s>lii.] 

Appeal  from  Chancery  Cooit,  Wilson  Coun- 
ty; J.  W.  Stout,  Chancellor. 

Action  by  the  Central  Hospital  for  the  In- 
sane against  A.  A.  Adams,  guardian.  Decree 
for  complainant  in  part,  and  it  appeals. 
Modified  to  allow  recovery  for  fiie  whole 
amount  sued  for,  and  remanded  to  enforce 
the  recovery. 


«=»For  other  cases  see  some  topic  and  KBY-NUMBBR  In  all  Key-Numbered  DigesU  and  ladexei 


Digitized  by 


Google 


Turn.) 


CENTRAIi  HOSFTTAIi  TOR  INSAITX  y.  ADAMS 


1083 


Xdo.  R.  Anat  and  W.  B.  Cliambers,  both  at 
Nashville,  for  appellant.  A.  A.  Adams,  of 
Lebanon,  for  appellee. 

FANCHESl,  J.  This  suit  was  Institnted 
by  the  Central  Hospital  for  the  Insane 
against  A.  A.  Adams,  guardian,  to  recover 
compensation  for  keeping  defendant's  ward, 
who  is  a  lunatic,  as  an  Inmate  of  said  hospi- 
tal f<H:  the  Insane.  A  portion  of  the  account 
is  not  within  six  years  prior  to  the  bringing 
of  suit,  and  the  defendant  pleads  the  stSitute 
of  limitations  on  that  portion  of  the  account 
Complainant  takes  the  position  that  the  hos- 
pital for  the  insane  Is  an  agency  of  the  state, 
and  as  such  no  statute  of  limitations  will 
run  against  it. 

[1]  The  aothorltlee  in  the  main  concur  in 
holding  that  local  public  corporations,  such  as 
municipalities,  counties,  and  school  districts, 
are  amenable  to  the  statute  of  limitations 
with  regard  to  property  or  contract  rights 
which  the  corporation  claims  for  its  own 
convenience  as  a  corporation.  In  snch  cases 
it  is  held  not  to  represent  the  sovereign,  but 
only  Itself  and  the  parties  directly  or  locally 
Interested. 

[2]  But  In  cases  where  it  represents  the 
whole  people,  such  as  the  use  of  streets, 
squares,  parks,  etc,  which  have  been  dedi- 
cated to  the  public,  many  authorities  hold 
that  the  statute  of  limitations  will  not  apply, 
and  this  is  the  rule  in  Tennessee.  Memphis 
v.  Looney,  9  Bast.  130 ;  Dillon  on  Municipal 
Corporations,  vol.  2,  $  533. 

In  an  action  by  school  directors  of  a  town- 
ship having  the  custody,  care,  and  title  of 
all  schools,  and  schoolhouse  sites,  to  recover 
in  ejectment  possession  of  school  property,  it 
was  held  that  the  people  of  the  state  In  gen- 
eral have  no  Interest  in  common  with  the  in- 
habitants of  a  school  district,  in  the  school- 
house  site  or  the  proceeds  of  it  Brown  v. 
Trustees  of  Schools,  224  III.  184,  79  N.  B. 
579,  115  Am.  St  Rep.  148,  8  Ann.  Cas.  96. 
This  case  holds  as  does  the  court  in  Mem- 
phis V.  Looney,  supra,  that  statutes  ot  limi- 
tation do  not  run  against  counties  and  munic- 
ipalities in  matters  respecting  strictly  pub- 
lic rights  as  distinguished  from  private  and 
local  ri^ta 

The  same  doctrine  Is  announced  In  25  Cyc 
1009.  The  author  there  goes  on  further  to 
say: 

"Public  oorporadons,  soch  as  lunatic  asylnms 
or  school  districts,  are,  when  clothed  with  ca- 
IMCity  to  sae  and  be  sned,  amenable  to  tfae  plea 
of  the  statute  of  limitations." 

On  tbflt  subject  the  text  cites  the  case 
of  McClanahan  v.  Western  Lunatic  Asylum, 
88  Va.  466,  13  S.  EJ.  977,  and  Western  Luna- 
tic Asylnm  v.  MiUer,  29  W.  Va.  326,  1  S.  B. 
740,  6  Am.  St  Bep.  644.  These  two  cases 
involve  the  direct  atiestlon,  and  it  was  held 
that  the  asylum,  being  a  corporation  an  or- 
ganixed  legal  entity  and  personalty  in  law, 
with  power  to  sue  and  be  sued,  plead  and  be 


impleaded,  was  amenable  to  all  legal  de- 
fenses which  pertain  to  private  perscms. 

In  the  .Virginia  case,  the  court  dted  Bank 
of  the  United  States  v.  Planters'  Bank  of 
Georgia,  9  Wheat  004,  6  L.  Ed.  244,  holding 
that  the  state  of  (Georgia,  by  giving  the  bank 
the  capacity  to  sue  and  be  sued,  stripped  itr 
self  of  its  sovereign  character  so  far  as  re- 
spected the  transactions  of  the  bank,  and 
waived  all  the  privileges  of  that  character, 
though  the  state  held  an  interest  in  the  bank. 

In  the  West  Virginia  case  the  law  appli- 
cable is  stated  as  follows: 

"Pntilic  corporations,  whetiier  they  are  mnniet- 
pal  or  mere  agendea  of  the  state,  are  all  more 
or  less  branches  of  the  government  and  neces- 
sarily clothed  with  attributes  and  incidents  of 
sovereignty,  yet  when  they  are  clothed  with  the 
capacity  to  sue  and  be  sued,  to  have  a  common 
seal,  to  take  and  hold  property  and  transact 
businees,  they  are  governed  by  the  same  laws, 
rules  and  regulations  and  subject  to  the  same 
limitationB  that  natural  persons  are,  except  so 
far  as  they  may  be  exempted  or  relieved  by  posi- 
tive law.'. 

McClanahan  v.  Western  Lunatic  Aaylum, 
supra,  was  overruled  In  Eastern  State  Hoq>i- 
tal  V.  Graves,  105  Va.  161,  52  S.  E.  8S7,  S  U 
R.  A.  (N.  S.)  746,  8  Ann.  Cas.  701,  holding 
that  the  hospital,  being  a  mere  agency  of  the 
state,  owned  and  controlled  by  it,  all  charges 
Imposed  upon  its  Inmates  or  their  estates  for 
taking  care  of  and  maintaining  them  are  for 
the  benefit  of  the  state,  and,  when  collected, 
go  to  the  support  of  the  hospital  as  much  as 
the  money  appropriated  out  of  the  public 
treasury.  If  not  collected,  the  loss  falls  whol- 
ly upon  the  state ;  and,  if  there  is  a  recovery. 
it  will  be  for  the  benefit  of  the  state  and 
the  state  alone,  not  for  the  benefit  of  the 
directors,  nor  for  the  benefit' of  any  suboidl- 
nate  division  of  the  state,  but  for  the  whol* 
people — the  state  at  large. 

The  decision  followed  Mala  v.  Eastern 
State  Hospital,  97  Va.  607,  34  S.  B.  617.  47 
L.  R.  A.  677,  holding  that  the  hospital  e:cists 
for  purely  governmental  purposes,  is  a  pub- 
lic corporation  governed,  and  controlled  by 
the  state,  and  acts  exclusively  as  an  agency 
of  the  state  for  the  protection  of  society  and 
tor  the  promotion  of  the  best  interests  of  the 
unfortunate  people  of  the  commonwealth, 
of  insane  and  disordered  minds ;  that  it  has 
no  stockholders,  no  members  even,  except 
directors  having  no  interest  in  it  or  its  af- 
fairs, who  are  appointed  by  the  Governor, 
by  and  with  the  consent  of  the  Senate,  and 
are  in  faot  public  rather  than  corporate  offi- 
cials, endued  with  corporate  being  for  a  more 
convenient  administration  of  the  duties  im- 
posed upon  them  by  law,  and  are  made  liable 
to  fines  for  any  failure  to  iperform  their 
duties. 

Eastern  State  Ho^ital  v.  Graves,  supra, 
was  dted  approvingly  in  State  v.  Moore.  00 
Kan.  756,  136  Pac.  233  (1913),  and  It  was  held 
that  the  function  of  maintaining  an  asylum 
for  the  Insane  is  governmental,  and  the 
statute  does  not  nm  against  the  state  witb 
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respect  to  a  claim  In  connection  therewith. 
That  was  a  suit  directly  In  the  name  of  the 
state  for  the  asylum. 

[S]  Analogous  to  the  question  here  is  the 
well-settled  rule  that  a  charitable  corporation 
created  by  the  state  itself  for  governmental 
purposes  solely,  owned  and  maintained  by  the 
state,  and  engaged  in  the  discharge  of  Its 
public  duties,  from  the  performance  of  which 
it  derives  no  benefit.  Is,  as  an  agency  of  the 
state,  unless  otherwise  expressly  provided  by 
statute,  exempt  from  liability  to  a  private 
action  for  negUgfflice  in  the  discharge  of  its 
duties.  Lyie  v.  National  Home  for  I>isabled 
Volunteer  Soldiers  (C.  G.  Opinion  by  Judge 
Sanford)  170  Fed.  846,  and  cases  dted,  es- 
pecially Overholser  t.  National  Home,  68 
Ohio  St  236,  67  N.  B.  487,  62  L.  R.  A.  936, 
96  Am.  St  Rep.  658;  Moody  t.  State  Prison, 
128  N.  C.  12,  38  S.  E.  131,  63  liL  R.  A.  855; 
Williamson  v.  Louisville  Industrial  School, 
95  Ky.  251,  24  S.  W.  1065,  23  L.  R.  A.  200, 
44  Am.  St  Rep.  243. 

There  are-three  hospitals  for  the  insane  in 
this  state,  the  Central  Hospital  for  the  In- 
sane, near  Nashville,  the  Eastern  Hospital 
for  the  Insane,  near  B^oxville,  the  Western 
Hospital  for  the  Insane,  near  Bolivar,  each 
of  which  is  by  statute  a  body  politic  and 
corporate  by  Ite  respective  name  as  given. 

It  ia  provided  by  section  2579  of  Shannon's 
Code,  applying  to  said  hospitals  for  the  in- 
sane, as  follows: 

"Each  of  said  corporations  shall  have  a  com- 
mon seal;  and,  in  its  corporate  name  and  ca- 
pacity, each  may  acquire  property,  real  and  per- 
sonal, by  gift  or  otherwise,  and  hold,  sell,  and 
convey  the  same  tot  the  uses  and  purposes  of  its 
creation  and  sue  and  be  sued  in  the  same  man- 
ner as  a  natural  person." 

By  this  statute  the  state  has  wavied  Its 
immunity  from  suit  so  far  as  it  is  inter- 
ested in  this  corporation,  and,  to  the  extent 
that  it  may  acquire  property,  real  and  person- 
al, bold,  sell,  and  convey  the  same,  sue  and 
be  sued,  tn  the  same  manner  as  a  natural 
person,  it  exercises  functions  of  a  private 
corporation. 

Tile  two  cases  from  Virginia  and  West 
Virginia,  respectively,  above  mentioned,  do 
not  seem  to  regard  that  consideration, 
brought  out  so  clearly  in  Eastern  State  Hos- 
pital V.  Graves,  to  the  effect  that  the  re- 
covery on  a  suit  of  this  character  is  entirely 
for  the  bmeflt  of  the  state  and  goes  to  the 
support  of  the  hospital,  a  public  charity, 
owned  and  controlled  for  the  benefit  of 
the  whole  people  of  the  state. 

This  occurs  to  us  to  be  the  most  material 
consideration  in  the  matter.  While  the  hos- 
pital for  the  insane  Is  a  body  politic  and 
corporate,  created  by  the  state,  it  is  merely 
a  vehicle  to  carry  out  the  purposes  of  the 
state  in  the  maintenance  of  a  public  charity, 
which  is  for  the  benefit  of  the  whole  people 
of  the  state.  It  is  supported  by  the  public 
revenues. 

The  recovei7  in  this  case  will  go  directly 


to  assist  the  state  In  caring  for  the  Inmates 
who  are  the  dependent  wards  of  the  state's 
bounty. 

These  hospitals  for  the  insane  do  not  serve 
a  mere  local  purpose.  The  state,  in  giving 
to  the  hospitals  for  the  Insane  some  of  the 
attributes  of  a  private  corporation,  did  not 
divest  these  organizations  of  their  public 
attributes.  The  hospitals  and  all  their  prc^ 
erty  are  controlled  by  the  officers  of  the 
state.  This  question  falls  directly  within 
and  Is  governed  by  the  principles  stated  in 
Memphis  v.  I>ooney,  there  discussed  as  to 
municipal  coriMratlons,  that  as  respects  pub- 
lic rights  the  statutes  of  limitation  do  not 
apply. 

We  believe  the  holding  in  the  last  Virginia 
case  above  mentioned.  Eastern  Hospital  v. 
Graves,  overruling  the  former  Virginia  case, 
states  the  true  rule,  notwithstanding  the 
forceful  views  expressed  in  the  former  case, 
and  also  in  the  West  Virginia  case  whlcb  it 
followed. 

The  decree  of  the  chancellor  sustained  the 
plea  of  the  statute  of  limitations,  but  granted 
relief  in  other  respects.  That  decree  la  mod- 
ified by  this  court  so  as  to  allow  a  recovery 
for  the  whole  amount  sued  for.  nie  cause 
will  be  remanded  to  -the  chancery  court  of 
Wilson  county  to  enforce  the  recovery. 


ALUSS  V.  GHAMBERIAIN  et  aL 
(Supreme  Court  of  Tennessee.    March  18, 1916.) 

1.  Mastbb  and   Skbvant  «=>189(3)  —  Vtcx 

PBINCIPAIr—SKCnON   FOREKAN. 

A  railroad  section  foreman  is  a  superior 
servant  to  the  laboras  in  bis  gang  and  a  vice 
principal. 

[Eid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  TKg.  {|  4S1-436;  Dec  Dig.  «=> 
188(3).] 

2.  Masteb  ANn  Servant  9=>189(3)— iNJTTBiEa 
TO  Sebvant— "Fkixow  Skbvant." 

Where  a  railroad  employe,  member  of  a 
section  crew  and  riding  on  a  band  car  in  charge, 
of  the  section'  foreman,  who  permitted  it  to 
run  at  high  speed,  was  injured  by  the  latter's 
negligence  in  suddenly  applying  the  brake,  the 
road  was  not  liable,  ^ce  in  taking  part  in  the 
active  operation  of  the  hand  car  the  foreman  be- 
came a  fellow  servant  of  the  injured  employ^; 
constmctlon,  preparation,  and  preservation  being 
duties  that  the  law  imposes  primarily  upon  the 
master,  but  operation  being  a  duty  imposed  upon 
the  servant. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ff  431-435;  Dec  Dig.  «=» 
189(3). 

For  other  definitions^  see  Words  and  tiataea. 
First  and  Second  Series,  Fellow  Servant] 

3.  Masteb  and  Servant  ®=3287(8)  —  E'eu.ow 
Servant— Question  of  Law. 

Where  the  facts  are  stated,  the  question 
whether  a  person  is  a  fellow  servant  or  a  su- 
perior is  of  law  for  the  court 

[E!d.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  1064;  Dee.  Dig.  «=> 
287(8).] 

Certiorari  to  Coart  of  CItII  Appeals. 
ActicMi  by  W.  P.  Allen  against  H.  B.  Cham- 
berlain and  another,  receiven  ot  the  Tennes- 
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see  Central  Railroad  Company.  From  .a 
judgment  for  defendants,  plaintiff  appealed. 
The  Judgment  Was  reveroed  by  the  Court  of 
cavil  Appeals,  and  defendants  petition  for 
certiorari.  Judgment  of  the  Court  of  CItU 
Appeals  reversed,  and  that  of  the  drcoit 
court  affirmed. 

O.  K.  HoUaday,  of  Cookevllle,  and  Wynne 
F.  Clouse,  of  Monterey,  for  appellant  Wal- 
ter Stokes,  of  Nashville,  and  Algood  &  Fin- 
ley,  of  CookeviUe,  for  appellees. 

ORBBN,  J.  'Tbia  aott  was  broagfat  \fy 
plaintiff  below  against  the  receives  of  the 
Tennessee  Central  Railroad  Company  to  re- 
cover damages  for  personal  injories  sus- 
tained by  him  while  in  the  employ  of  said 
receivers.  Hiere  was  a  directed  verdict  in 
fbvor  of  the  deftedanta  below.  On  appeal 
this  ludgmrait  was  reversed  by  the  Court  of 
Civil  Appeals,  and  the  case  is  before  us  on 
petition  for  certiorari. 

The  plaintiff  below  was  a  section  band, 
and  was  thrown  from  a  hand  car,  run  over 
by  the  car,  and  severely  injured.  He  be- 
longed to  a  ciew  which  worked  ou  that  por- 
tion of  the  railroad  In  the  neighborhood  of 
Baxter  and  Silver  Point,  in  Putnam  county. 

On  the  morning  of  the  accident  there  was 
a  freight  wreck  at  Silver  Point,  and  this  sec- 
tion crew  who  were  working  near  Baxter 
were  directed  to  get  on  the  hand  car,  go  to 
the  scene  of  the  wreck,  and  aid  in  clearing 
it  away.  One  Crownover,  a  section  boss  or 
section  foreman,  was  in  charge  of  the  crew. 
The  hand  car  was  a  lever  car.  Two  other 
workmen  were  on  the  rear,  and  Crownover, 
the  section  boss,  was  somewhere  about  tlie 
center  of  the  car  with  his  foot  on  a  brake 
which  controlled  the  speed  of  the  car.  Some 
distance  before  reaching  the  scene  of  the 
wreck  there  was  a  long  hill  down  whldi  the 
car  ran  by  force  of  gravity.  Plaintiff  below 
was  holding  to  a  pick  handle,  when,  on  near- 
ing  the  wreck,  plalntUTs  proof  tends  to  show 
that  tlie  car,  running  at  a  very  high  rate  of 
speed,  was  suddenly  Checked  by  an  applica- 
tion of  the  brake  by  Crownover,  and  plain- 
tiff was  thrown  off  in  front  of  Uie  car  and 
received  the  injuries  ft>r  which  he  sues. 

The  negligence  alleged  Is  the  excessive 
speed  of  the  car  and  the  sudden  application 
.  of  the  brake. 

[1]  It  Is  well  settled  in  Tennessee  that  a 
railroad  section  foreman  is  a  superior  serv- 
ant to  the  laborers  in  his  gang;  that  he  is  a 
vice  principal,  and  the  alter  ego  of  the  mas- 
ter respecting  these  laborers.  Railroad  v. 
Northlngton,  91  Tenn.  56,  17  S.  W.  880,  16 
U  R.  A.  268;  Elea  Ry.  Co.  v.  Lawson,  101 
Tenn.  406,  47  8.  W.  489;  Gann  v.  RaUroad, 
101  Tenn.  880,  47  S.  W.  493,  70  Am.  St  Kep. 
687 ;  Railroad  v.  Edwards,  111  Tenn.  31,  76 
S.  W.  897. 

In  Gann  v.  Railroad,  supra,  it  was  held, 
however,  that  the  act  of  the  section  foreman 
in  charge  of  a  hand  car  in  applying  the  brake 


and  suddenly  stopping  the  car  so  as  to  throw 
off  and  Injure  one  of  the  laborers  was  the' 
act  of  a  fellow  servant,  and  that  under  such 
circumstances  the  railroad  company  would 
not  be  liable  to  the  injured  employ^.  To  the 
same  effect  see  Railroad  v.  Bolton,  99  Tenn. 
276,  41  S.  W.  442,  and  the  doctrine  of  both 
of  these  cases  was  reaffirmed  in  Railroad  v. 
Edwards,  111  Tenn.  31,  76  S.  W.  897. 

The  principle  of  these  dedsions  is  that  the 
superior  servant  who  undertakes  to  perform 
the  work  of  a  fellow  servant  is,  as  to  that 
particular  work,  a  fellow  servant  and  his 
negligence  In  such  case  is  that  of  a  fellow 
servant  and  not  that  of  a  vice  prindpel,  al- 
though, generally  speaking,  he  is  a  vice  prin- 
cipal. 

[2, 1]  The  circuit  Judge  thought  the  cases 
Just  referred  to  controlling,  and  consequent- 
ly directed  a  verdict  in  favor  of  the  defend- 
ants below.    We  think  he  was  correct 

It  should  be  stated  In  this  connection  that 
this  court  has  at  no  time,  as  seems  to  be 
Intimated  on  this  record,  departed  from  the 
rule  laid  down  In  Gann  v.  Railroad,  supra, 
but,  ou  the  contrary,  that  case  was  approved 
in  Railroad  v.  Edwards,  supra,  and  has  been 
followed  In  several  unreported  cases.  While 
Gann  v.  Railroad  la  not  in  harmony  with 
cases  In  some  other  Jurisdictions,  it  has  al- 
ways been  adhered  to  by  this  court,  and  Is 
In  accord  with  the  weight  of  authority.  See 
note  under  Tills  v.  Railroad  Co.,  in  20  L.  R. 
A.  (N.  S.)  434. 

It  is  argued  that  there  Is  proof  in  the  rec- 
ord showing  it  to  have  been  the  duty  of  this 
foreman  to  handle  the  brake.  Suppose  that 
be  true.  Nevertheless  handling  the  brake 
was  none  the  less  an  act  of  service.  There 
was  nothing  to  submit  to  the  Jury.  The  rule 
In  Tenniessee  is  that: 

"The  facts  being  stated,  Ihe  qneation  of  wheth- 
er a  person  is  a  fellow  servant  or  a  superior  is 
one  of  law  for  the  court"  National  Fertilizer 
Company  v.  Travis,  102  Tenn,  16,  21,  49  S.  W. 
832,  833. 

The  foreman  testified  that  he  was  not 
specially  required  to  use  the  brake;  that 
any  of  the  hands  on  the  car  might  have  used 
It  If  he  had  been  directed  to  handle  the 
brake  himself  the  case  would  nevertheless 
fall  under  RaUroad  v.  Martin,  87  Tenn.  396, 
10  S.  W.  772,  3  L.  R.  A.  282,  and  Hopkins 
V.  Railroad,  96  Tenn.  409,  34  S.  W.  1029, 
32  L.  R.  A.  364.  In  these  cases,  owing  to  the 
absence  of  conductora,  the  engineera  were 
left  in  charge  of  the  trains.  It  was  held  In 
both  cases  that  the  masters  were  not  liable 
for  the  negligent  acts  of  the  engineers  caus- 
ing injuries  to  brakemen;  the  engineers  not 
having,  in  fact  assumed  any  control  over 
the  brakemen,  and  the  injuries  having  been 
caused  by  the  negligent  performance  of  serv- 
ice duties  imposed  upon  such  engineers  by 
the  rules  of  the  railroad  companies.  In 
both  of  these  cases  brakemen  were  thrown 
off  the  trains  by  the  sudden  application  of 
the  brakes  by  the  two  engineers. 
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To  determine  whether  a  particular  act  Is 
that  of  a  fellow  servant  or  vice  principal,  this 
court  has  declared: 

"The  most  general  test  Is  that.  In  order  to  be 
a  vice  principal,  a  servant  must  so  far  stand  in 
the  place  of  his  master  as  to  be  charged  In  the 
particalar  matter  with  the  performance  of  a  du- 
ty  towards  the  inferior  wliich,  under  the  law,  the 
master  owes  to  such  servant.  Bailroad  v.  Ed- 
wards. Ill  Tenn.  31,  43,  76  S.  W.  887,  899. 

The  court  has  also  pointed  out  that  It  is  the 
duty  of  the  master  to  use  ordinary  case  to 
construct  and  prepare  the  place  of  work  and 
the  instrumentalities  for  work,  and  to  pre- 
serve in  safe  condition  the  place  of  work  and 
the  instrumentalities  for  work.  To  work  at 
such  place,  however,  and  to  use  the  Instru- 
mentalities provided,  Is  the  duty  of  the  serv- 
ant In  other  words^  construction,  prepara- 
tion, and  preservation  are  duties  that  the 
law  Imposes  primarily  upon  the  master.  Op- 
eration is  a  duty  Imposed  upon  the  servant. 

"The  line  of  demarcation  •  •  •  betweeen 
the  absolate  duty  of  the  master  and  the  duty 
of  the  servants  is  the  line  that  separates  the  work 
of  construction,  preparation,  and  preservation 
from  the  work  of  operation.  Is  the  act  in  ques- 
tion wtwk  required  to  construct,  to  prepare,  to 
place  in  a  safe  location,  or  to  keep  in  repair  the 
machinery  furnished  by  the  employer?  If  so, 
it  is  his  personal  duty  to  exercise  ordinary  care 
to  perform  it.  Is  the  act  in  question  required  to 
properly  snd  safely  operate  the  macUnery  fur- 
nished, or  to  prevent  the  safe  place  in  whidi  It 
was  furnished  from  becoming  dangerous  through 
its  negligent  operation?  If  so,  it  is  the  duty 
of  the. servants  to  perform  tiiat  act,  and  they, 
and  not  the  master,  assume  the  risk  of  negli- 
genoe  in  its  performance."  St.  Louis,  etc~  Ry. 
Co.  V.  Needham,  63  Fed.  107.  11  C.  0.  A.  56, 
25  li.  E.  A.  833;  Railroad  v.  Dillard,  114  Tenn. 
240,  249,  86  S.  W.  313,  69  L.  R.  A.  746,  108 
Am.  St.  Rep.  8M,  4  Ann.  Cas.  102a 

Handling  the  brake  on  this  liand  car  was 
merely  an  Incident  to  the  operation  of  the 
car.  It  was  the  act  of  a  servant.  Tbe  mas- 
ter, having  provided  a  safe  roadbed,  a  hand 
car  In  good  condition,  and  having  ezerdsed 
due  care  in  the  selection  of  servants  to  op- 
erate this  instrumentality,  was  not  liable  for 
the  negligence  of  one  of  these  servants  In 
such  operation. 

It  Is  further  Insisted  that: 

"The  regulation  of  the  speed  of  the  hand  car 
and  the  designating  of  the  point  at  which  it 
would  stop  were  matters  of  control  and  direction 
assumed  by  Crownover  and  properly  belonged  to 
him  as  vice  principal." 

We  find  ourselves  unable  to  agree  to  this 
contention.  Tbe  running  and  stopping  of  the 
hand  car  were  mere  details  of  its  operation. 


If  the  car  was  allowed  to  run  at  an  excessive 
ra&  of  speed,  this  was  simply  a  matter  of 
negligent  handling  of  a  safe  instrumentality. 
Tbe  negligence  of  tbe  foreman  in  this  par- 
ticular, tested  by  the  rules  above  stated,  was 
tbe  negligence  of  a  fellow  servant 

The  Supreme  Court  of  the  United  States 
has  expressly  held  that  the  negligence  of  a 
section  1>08S  or  foreman  In  running  a  band 
car  at  too  high  a  rate  of  speed  while  carrying 
his  gang  of  men  is  not  the  neglect  of  any 
duty  which  the  master  is  bound  to  perform, 
but  is  that  of  a  fellow  servant  of  the  mem- 
bers of  his  gang.  Northern  Padflo  By.  Co. 
v.  Cbariess,  162  V.  B.  868,  16  Sup.  Gt  848, 
40  L.  Ed.  998. 

Se  we  must  condnde  that  the  negUgenoe 
of  this  foreman  in  die  apiHleatlon  of  the 
brake  and  his  negUgenoe  in  aUowing  tbe  car 
to  run  at  an  excessive  speed  amounted  to 
nothing  more  than  the  negligent  use  of  a  itrop- 
er  appliance  furnished  by  the  master.  The 
acts  of  the  foreman  were  therefore  not  acts 
dcme  in  the  dlsdiarge  of  any  duty  which  the 
law  devolved  primarily  upon  the  master.  4 
Thompson  on  Negligence,  f  4818. 

The  case  of  Kattway  ▼.  Northington,  81 
Tom.  66,  17  S.  W.  880, 16  L.  R.  A.  268,  relied 
on  by  plaintiff  below,  is  readily  dtstlngnish- 
able  from  the  case  under  consideratioo.  In 
Railroad  v.  NortUngton,  tbe  aectioo  boas 
permitted  two  boxes  to  be  so  iriaoed  on  a 
push  car  ahead  of  a  hand  car  that  the  boxes 
struck  the  platform  of  a  station  as  the  car 
passed,  and  injured  one  of  tbe  workmen  rid- 
ing on  it  Sn«^  conduct  of  tbe  tonman  was 
tantamount  to  putting  the  section  men  to 
work  in  an  unsafe  place.  Likewise  the  push 
car  with  the  boxes  so  placed  thereon  was 
an  unsafe  appliance.  Such  negligence  was  a 
breadi  of  the  master's  duty  to  use  ordinary 
care  in  the  work  of  construction  or  prepara- 
tion, and  the  acts  of  the  foreman  in  this  re- 
spect were  clearly  those  of  a  vice  principal. 
In  Bailroad  v.  Baldwin,  113  Tenn.  408,  82 
S.  W.  487,  67  U  B.  A.  340.  S  Ann.  Cas.  816, 
and  Electric  Ry.  Go.  v.  Lawson,  101  Tenn. 
406,  47  S.  W.  488,  the  employes  were  injured 
as  the  result  of  negligent  orders  given  by 
the  superior  servants.  It  was  held  in  these 
cases  tliat  the  giving  of  orders  is  essentially 
tbe  province  of  tbe  master  or  his  representa- 
tive. 

The  Judgment  of  the  Court  of  Civil  Ap-  . 
peals  is  reversed,  and  that  of  tbe  dicoit 
court  is  affirmed. 
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MINIUM  T.  SOUaCi  et  aL    (Na  16948.) 

(Supreme  Ooort  of  Missmiii,  Division  No.  1. 
Feb.  29,  1916.) 

1.  APFBAI.  and  EBBOB  «SS>301— PBXSCBVATIOir 

or  BxcEFTiONB— Motion  ros  New  Tbial. 
Where  plaintiff  took  exception  to  trial  bo- 
fore  a  jnry,  bat  made  no  mention  of  it  in  her 
motion  for  new  trial  whidi  was  baseck  on  re- 
fusal to  inatmct  the  ivrj  to  find  a  verdict  in 
ber  favor,  the  objection  to  jury  trial  was  not 
presented  for  review. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Oent  Die.  IS  1748, 1763-1765;  Dec.  Dig. 
«s>301.] 

2.  Jtnw  «=>10,  14(2)— Right  to  Jijbt  Tbiaj>- 
Chabaotbb  of  Action. 

Rev.  St.  1909,  |  2536y  provides  that  any 
person  claiming  title  m  real  property  or  any  in- 
terest therein,  whether  in  possession  or  not, 
may  institute  action  against  adverse  claimants, 
whether  in  posaeasion  or  not,  to  ascertain  and 
determine  the  interest  of  the  parties  and  de- 
fine the  estate  of  the  parties  by  its  decree,  and 
that  on  the  trial  the  court  may  hear  and  final- 
ly determine  all  the  claims  of  the  parties.  Rev. 
St.  1909,  {  1968,  provides  that  an  issue  of  fact 
in  an  action  for  recovery  of  specific  real  or  per- 
sonal property  must  be  tried  by  a  jury.  Sec- 
tion 1969  provides  that  every  other  issue  must 
be  tried  by  the  court.  The  last  two  sections 
were  a  portion  of  section  53,  c  166,  of  the  Gen- 
eral Statute  in  existence  prior  to  the  adoption 
of  the  Constitution  of  1875,  which  preserved  the 
right  to  trial  by  jnry.  Plaintiff  saed  to  deter- 
mine title  to  an  aUej  under  section  2535,  Held, 
that  the  Legislature  could  noL  after  the  adop- 
tion of  the  Constitution  of  1875,  change  the 
right  to  a  jury  trial  as  it  existed  before  snch 
adoption,  aad  that  plaintiPs  eeaun  was  triable 
by  jury  unless  such  trial  were  waived. 

[Ed.  Note.— For  other  casas,  see  Jury,  Cent 
Dig.  H  IS.  10,  27^,  67;   Dec.  Dig.  «s>10.  14 


Dig. 
(2)71 


S.  JUDOMXNT  «=998— DBFAT7I.T  JqDajnHT  — 
(^PBFENDANTS. 

Where  the  defendant  city,  upon  whose  right 
to  possession  of  land  for  an-  alley  its  codefend- 
ant  based  his  claim,  failed- to  answer,  bnt  Judg- 
ment was  for  the  other  defendant,  no  default 
could  be  entered  against  the  city,  since  a  finding 
for  the  other  defendant  necessarily  established 
the  right  of  the  dty. 

[Ed.  Note.— For  other  cases,  see  Jadgment, 
Oent  Dig.  H  156-168;   Dec.  Dig.  «s»98.] 

4.  Appbai,  awd  EiBBOB  «=al001(l)— Jdbt  «=» 
14(2)— Right  to  Jttbt  Tbiai  —  Titi.e8  to 
Land— CoNOLusrvBNMS  o»  Vebdiot. 

Where  one  defends  an  action  for  the  recov- 
ery of  specific  real  property  on  the  ground  of 
public  rifht  acquired  by  dedication  or  limita- 
tion, the  issue  so  made  is  triable  by  jury,  whose 
decision,  if  founded  on  substantial  evidence,  is 
conclushwi. 

{Bd.  Note. — ^For  other  cases,  see  Ap]>eal  and 
Ikrror,  Cent.  IMg.  H  3928^^963:  Dec.  Dig.  «=o 
1001(1);  Jury,  Cent.  Dig.  S  67;  Dec.  Dig.  «=» 
14(2).] 

5.  I^oioATioir  «s>a7— Stbkbib  ahd  Auxra— 

AOOBFTAMCI. 

Dedication  of  a  street  or  alley  to  the  public 
■M7  be  made  by  marking  on  the  plat,  or  upon 
the  groimd  itself,  no  municipal  act  indicating 
aooeptance  being  required,  but  continued  use  by 
the  public  being  sufficient,  and  when  the  pro- 
prietor clearly  udicates  ms  intention  to  diadl- 
eflte  land  to  public  use,  and  the  public  indicates 
it*  snreptnnce  in  any  manner,  such  concurroit 


acts  constitute  a  oomplete  coBunon-law  dedica- 
tion. 

[Ed.  Notei.— Fm:  other  cases,  see  Dedication, 
<3ent  Dig.  {|  73,  74;   Dec.  Dig.  <8=»37. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Serlea,  Dedication.] 

6.  Dbdication  4s»28— Stbbxts  and  Aujcts— 

VaUSITT— ACCEPTANCB. 

An  incomplete  or  defective  statutory  dedi- 
cation when  accepted  by  the  public  is  valid,  and 
lapse  of  time  is  not  necessary  to  perfect  the  ac- 
ceptance. 

[Ed.  Note.— For  other  cases,  see  Dadlcatioa, 
Cent  Dig.  |  Ql;   Dec.  IKg.  «3328.] 

7.  Dbdication  «=»45  —  Btidbncs  —  SxBBcn 

AND  AIXETB— QUBSTIONS   FOB  JUBT. 

Evidence  heili  to  present  a  question  for  the 
jury  whether  there  was  a  dedication  of  the  strip 
of  ground  for  which  plaintiff  sued  to  the  public 
and  such  use  by  the  public  as  to  create  a  valid 
dedication  cutting  off  plaintiff's  right  to  recover 
the  land. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  f  88;  Dec.  Dig.  «=>46.] 

&  Atfeai.  and  Ekbob  i8=>1176(1)— R«*ntw— 
RbtebbaIi— iNsurnoixNOT  of  jodgicbnt. 
Where  one  defendant  failed  to  plead,  but 
the  jun'  found  for  the  other  defendant  whose 
right  was  based  on  the  defaulting  defendant's 
title,  and  no  judgment  was  rendered  as  to  the 
defaulting  defendant,  there  was  no  final  jude- 
ment,  and  on  appeal  the  case  must  be  reversed 
and  remanded  for  a  judgment  determining  the 
absent  defendant's  right. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4688,  4692;  Dec.  Dig.  «x» 
1176(1).I 

Appeal  from  Olrcolt  Coait,  Mercer  County ; 
Geo.  W.  Wanamaker,  Judge. 

Action  by  Matilda  Minium  against  Frank 
Solel  and  otbers.  From  a  judgment  for  de- 
fendant Frank  Solel,  tfalntitf  appeals.  Re- 
versed and  remanded. 

Piatt  Hnbbell  and  George  Hubbell,  both  of 
Xrentoo,  for  appellant  Ben  F.  Kesterson,  of 
Princeton,  and  B.  R.  Sheetz,  of  Trenton,  for 
respondent 

BROWN,  O.  Salt  was  broogbt  npoD  sec- 
tion 2535,  ReTlsed  Statutes  of  1909,  against 
the  city  of  Princeton,  Henry  P.  Cisco,  Its 
oiarsbal,  and  Frank  Solel,  to  quiet  and  es- 
tablish title  to  a  strip  of  ground  10  feet  wide 
and  125  feet  long  off  the  east  side  c^  lots  6 
and  39  in  block  8  of  Peter  Cain's  addition  to 
tbe  city  of  Princeton.  The  petition  asserts 
title  in  fee  In  the  plaintiff  and  tbe  claim  of 
defendants  of  the  right  to  use  the  same  as  an 
alley,  wUcb  It  denies,  and  prays  the  court 
to  ascertain,  determine,  and  adjudge  plain- 
tiff's title  aqd  interest  la  tbe  land  and  for 
general  relief.  Cisco,  who  was  sued  In  his 
official  capacity,  died  without  having  filed 
answer,  and  bis  name  was  drom>ed  from  tbe 
case.  Tbe  dty  of  Princeton  did  not  plead. 
No  default  was  taken  against  It  Solel  filed 
an  answer  In  two  coonts.  Tbe  first  asserted 
that  tbe  strip  of  land  In  question  was  and 
had  been  for  30  years  a  public  alley  of  tbe 
dty  of  Princeton  used  by  tbe  traveling  public 
as  such;  and  that  public  labor  and  money 
had  been  expended  on  it  by  tbe  dty  of  Prlnce- 
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ton  In  tlie  constmctlon  of  Bldewalks  and 
crossings  which  were  maintained  by  the  city ; 
and  that  the  plaintiff  had  closed  It  by  erect- 
ing fences  and  gates  across  it  at  cadi  end, 
so  that  It  could  not  be  traveled  by  the  general 
pablic.  It  asks  that  the  court  declare  It  to 
be  a  public  alley,  and  that  plaintiff  hajs  no 
Interest  in  it.  The  second  coont  avers  that 
the  strip  was  and  had  been  a  right  of  way 
appurtenant  to  the  land  purchased  and  own- 
ed by  defendant  adjoining  the  east  side  of 
it  and  passed  to  him  by  purchase,  from  plain- 
tiffs predecessors  in  title.  He  asks  that  the. 
court  so  declare,  and  for  damages  for  his 
deforcement.  AU  this  was  denied  by  reply. 
When  the  case  was  called  for  trial  <xt  Sep^ 
tember  14,  1911,  the  plaintiff  and  defendant 
Solel  answered  ready,  and  a  Jury  was  called 
at  the  instance  of  defendant,  and  the  trial 
proceeded  before  it  against  the  objection  of 
plaintiff,  who  asked  that  the  cause  be  tried 
by  the  court  without  a  Jury,  to  wbidi  the 
plaintiff  excepted. 

Block  8,  in  which  the  land  in  controversy  is 
situated,  is  475  feet  long  from  east  to  west 
between  Truax  street  on  the  east  and  Grang- 
er street  on  the  west,  and  125  feet  wide  front- 
ing on  Hlckland  street  on  the  north  and  Main 
street  on  the  south.  The  lots  are  25  feet  wide 
from  east  to  west  and  62^  feet  long;  there 
being  two  tiers  of  10  lots  each,  one  fronting 
north  on  Hlckland  street,  and  the  other  front- 
ing south  on  Main  street  and  abutting  each 
other  at  the  middle  line  of  the  block.  There 
are  five  lots  in  width  between  the  strip  In 
question  and  Truax  street  at  the  east  end 
of  the  block,  consisting  of  lots  1,  2,  3,  4,  and 
5  of  the  north  tier  fronting  on  Hlckland 
street,  and  lots  40,  41,  42,  48,  and  44  of  the 
south  tier  fronting  on  Main  street.  Solel 
owns  6  lots  lying  immediately  east  of  the 
strip,  being  75  feet  in  width,  running  from 
street  to  street,  while  the  plaintiff  owns  four 
lots  immediately  west  of  the  strip,  being 
50  feet  In  width  Including  the  strip,  or  40 
feet  exclusive  of  it  The  source  of  title  was 
Mrs.  Irene  W.  Johnson,  who  had  owned  the 
land  for  many  years  before  she  sold  it  to 
plaintiff  and  Solel,  and  resided  for  a  time  oa 
the  four  lots  now  owned  by  plaintiff.  The 
Solel  lots  were  Improved  and  occupied  before 
be  purchased  them  by  tenants  of  Mrs.  John- 
son. She  sold  lots  40,  41,  and  42  to  Solel  in 
1905,  the  deed  being  made  by  William  Burr, 
her  nephew.  In  whom  the  title  stood,  and  con- 
veyed him  the  three  lots  fronting  on  Hlck- 
land street  In  1908.  After  purchasing  the 
lots,  Mr.  Solel  continued  to  improve  them,  and 
apparently  resided  on  them.  In  1911,  Mrs. 
Johnson  conveyed  the  four  lots,  including  the 
disputed  strip  and  40  f^et  lying  west  Of  it,  to 
plaintiff. 

Mrs.  Johnson  was  a  witness  fOr  {Aalntlff  at 
the  trial,  and  testified  that  15  or  20  years  be- 
fore ihe  trial  she  had  a  fence '  on  the  land 
between  the  lots  now  owned-  by  iilaintlff  and 
Sol6l  respectively,  and  at  that  tlm*  she  plac^ 
ed  a  fence  10  feejt  west  of  it  extending  tiom 


Main  to  Hlckland  street  and  opened  up  the 
incloaed  strip  to  boUi  streets.  In  answer  to 
the  question:  "State  whether  or  not  yon  in- 
tended to  and  did  donate  It  to  the  pubUc;" 
she  answered:  "Ko,  I  did  not  say  anything 
about  it ;  it  was  left  <yp«n  at  each  end  so  the 
people  wanting  to  go  through  that  way 
could."  She  further  stated  that  this  strip 
had  been  used  by  pet^e  living  oa  each  aide 
of  it,  and  any  one  else  that  wished  to  go 
through  there  could;  it  being  open  on  eadi 
side.  When  she  was  ordered  to  construct 
sidewalks  along  the  front  of  her  property,  she 
did  not  put  a  walk  across  the  opening  of  this 
space,  but  the  crossing  was  graded  and  pot  In 
by  the  city.  She  called  it  an  alley,  and  said 
that  her  object  In  (Hpenlng  it,  '^self-evident  to 
anybody,"  would  be  to  make  it  convenient 
for  the  persons  living  In  the  houses,  and  that 
she  left  it  so  that  if  the  pablic- wanted  to  go 
through  they  could,  and  that  it  was  SMne- 
tlmes  so  used.  She  planted  a  row  of  trees  In- 
side the  fence  on  the  Solel  lot,  and  also  io 
planting  trees  on  the  west  side  put  them  west 
of  the  fence  leaving  the  alley  (dear.  She 
states  that,  of  course,  she  did  not  want  to  get 
in  the  alley  with  the  trees.  So  far  as  the 
question  of  dedication  is  concerned,  her  evi- 
dence seems  to  cover  the  ground  completely, 
making  it  unnecessary  to  mention  the  state- 
ments of  other  witnesses,  none  of  which  tend- 
ed to  dispute  her. 

After  the  evidence  was  all  In,  the  plaintiff 
asked  a  peremptory  instructian,  wbidi  was 
refused,  and  she  duly  excepted.  Thereupon 
the  court  gave  all  the  instructions  as  asked 
by  plaintiff  which  properly  put  the  case  to  the 
Jury  solely  on  the  theory  of  dedication  by  the 
owner  to  public  use  and  also  upon  the  theory 
of  the  aoqtuisltion  of  a  public  use  by  limita- 
tion. Defendant  asked  instructions  on  the 
same  tlieory  only,  which  were  given.  The 
verdict  was  tor  the  "defendant." 

The  Judgment,  after  reciting  the  verdict, 
was  as  follows: 

"It  is  thsrefore  ordwed,  adjadged,  and  de- 
creed by  the  court  that  the  pltantiff  take  noth- 
ing from  defendnnts  by  reason  of  this  suit,  and 
that  defendant  Prank  Solel  shall  have  the  rigfat 
to  nae  the  10-foot  alley  in  dispute  as  a  public 
alley,  and  that  the  costs  herein  expended  be 
taxed  against  plaintiff  and  that  hereof  execu- 
tion issue  therefor." 

The  motion  for  a  new  trial  contained  no 
reference  to  the  objection  to  a  trial  by  a  Jury. 

[1]  1.  The  plaintiff  complains  that  the 
cause  was  submitted  to  a  Jury  against  her  ob- 
jection. While  she  took  exertion  to  this  at 
the  trial,  she  seems  to  hav«  dn^^ted  it  at  that 
point.  No  mention  is  made  of  it  In  ber 
motion  for  a  new  trial.  Her  counsel  call  at- 
tention Ip  this  connection  to  their  action  in 
requesting  the  court  to  Instruct  the  Jury  to 
find  a  I  verdict  in  ber  favor,  and  its  refusal  to 
do  so,  which  Is  one  of  the  grounds 'upon 
whiljch  a  new  tflal  was  asked ;  but  surely  ask- 
ing averdlct  from  the  Jury  cannot  be  said  to 
amount  to  an  objection  to  BUbntittlng  the  case 
to  ItK  determination. 
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[>]  While  tills  dteposes  of  ttie  point  ao  far 
as  It  Is  presmted  as  a  groand  for  reversal  in 
this  court.  It  may  possibly  be  important  in 
detetmlnlnK  the  effect  of  ^e  verdict  in  the 
conslderaticxi  of  the  case  upon  its  merits, 
tlbe  qnestion  is  whether  it  comes  within  the 
classlflcation  in  sections  1968  and  1969  of  the 
Bevlsed  Statutes  of  1909,  which  provide  that 
"an  issne  of  fact  in  an  action  for  the  recov- 
ery of  money  only,  or  of  specific  real  or  per- 
sonal property,  must  be  tried  by  a  Jury,  un- 
less a  Jury  trial  be  waived  or  a  reference 
ordwed,"  and  that  "every  other  issne  must  be 
tried  by  the  court" 

It  is  pointed  oat  by  the  iwpellant  that  this 
action  is  brou(^t  under  the  provisions  of  sec- 
tion 2835  of  the  Bevlaed  Statutes  of  1909; 
that  under  this  section  the  action  may  be 
brought  when  neither  party  is  in  possession; 
that  Its  primary  object  is  to  define  and  ad- 
judge by  the  Judgment  or  decree  the  title,  es- 
tate, and  Interest  of  the  parties  severally  "ia 
and  to  the  real  estate  involved  in  the  proceed- 
ing"; and  that  section  1968  authorises  the 
trial  by  Jury  of  possessory  actions  (mly,  that 
is  to  say,  actions  In  which  the  recovery  of 
the  land  itself  Is  the  sole  object,  and  not 
those  actions  In  wliidi  a  decree  defining  and 
establishing  the  title  Is  sought,  without  any 
change  In  the  possession.  It  Is  said  that  this 
is  a  remedy  which  equity  alone  could  for- 
merly afford,  and  that  the  case  falls  within 
the  class  which  must  be  tried  by  die  court, 
nus  la  a  reasonable  construction  of  the 
words  we  Iiave  quoted,  standing  alone,  In 
their  application  to  a  case  of  this  character. 
In  which  the  plaintiff  is  already  in  possession 
and  Is  only  seeking  a  Judicial  declaration  of 
her  right 

So  far  aa  we  have  been  able  to  ascertain, 
this  question  first  came  before  this  court  In 
I/ee  V.  Oonran,  213  Ho.  404,  lU  S.  W.  IISI, 
which  was  Instituted  under  the  act  of  1897 
(section  660  of  the  Bevlsed  Statutes  of  1899), 
Which  Is  the  same.  In  this  respect  as  the  seo- 
tloB  now  in  force.  In  that  ease  neither  party 
was  in  possession,  and  the  plaintiff  dalmed 
title  hy  accretion  to  his  riparian  laiuls  from 
the  Mississippi  river,  while  the  defendant 
claimed  It  as  accretion  to  an  island.  The  is- 
sue of  fact  invidved  was  stated  by  the  court 
through  Judge  Woodeon,  as  fallows: 

"Was  the  land  in  queation  accreted  and  added 
to  the  shore  line  of  plaintiS's  land  by  gradual 
and  imperceptible  alluvial  deposits,  or  was  it 
added  by  that  means  to  the  lands  of  the  island?" 

The  defendant  demanded  a  trial  by  Jury, 
which  was  refused,  and  after  hearing  the  evi- 
dence the  court  entered  its  Judgment  simply 
decreeing  the  title  to  be  In  plaintiff  and  giving 
him  costs.  Tills  court  held,  substantially, 
that  the  Issue  was  "one  of  accretion,"  which 
was  triable  by  a  Jury  at  common  law  and  un- 
der the  statutes  of  this  Mate  before  the  adop- 
tion of  the  Constitution  of  1875,  and  that  the 
right  to  this  form  of  trial  was  preserved  and 
nlade  inviolate  by  the  terms  of  section  28  of 
article  2  of  that  Instrument,  notwlthstandlzig 


the  form  of  the  Judgment  authorized  by  stat* 
ute  and  actusdly  rendered  by  the  trial  court 
and  reversed  the  Judgment.  This  same  prin- 
ciple was  further  elaborated  and  approved  In 
Toler  V.  Edwards,  249  Mo.  152,  155  S.  W.  26, 
In  an  exhaustive  opinion  by  Bond,  J.;  and 
again  in  Brandt  v.  Bente,  177  S.  W,  377.  In 
these  cases  the  authorities  are  fully  dted  and 
considered. 

Before  the  adoption  of  the  Constitution  of 
1875,  the  only  general  provision  of  our  stat- 
utes for  the  quieting  of  legal  titles  against 
outstanding  claims  was  contained  in  section 
53  of  chapter  166  of  the  General  Statutes, 
which  limited  the  right  to  bring  such  pro- 
ceedings to  parties  in  possession  claiming  an 
estate  of  freehold  or  unexpired  term  of  not 
less  than  two  years,  and  the  only  remedy 
which  it  gave  was  to  summon  the  adverse 
claimant  to  show  cause  why  he  should  not 
bring  his  action  to  try  his  alleged  title,  and 
on  his  failure  to  appear,  or,  having  a^jeared, 
his  disobedience  of  the  lawful  order  of  the 
court  to  bring  such  action,  to  have  Judgment 
that  he  be  barred  and  estopped  from  having 
or  claiming  any  right  or  title  adverse  to  the 
petitioner.  If  the  defendant  wished  to  assert 
a  possessory  title,  he  could  bring  his  suit  in 
ejectment  If  he  claimed  a  right  which  re- 
quired equitable  aid  to  ripen  it  into  a  legal 
one,  he  could  bring  his  bill  for  tliat  purpose. 
The  line  between  these  remedies  was  well  de- 
fined and  plainly  expressed  In  section  12  and 
13  of  chapter  169  of  the  General  Statutes, 
which  are  still  in  force  in  sections  1968  and 
1969  of  the  Revision  of  1909,  which  we  hav« 
already  quoted.  It  needs  no  argument  to 
demonstrate  that  the  right  of  trial  by  Jnry 
as  H  existed  In  actions  tn  which  the  legal 
title  only  was  In  issue  under  the  laws  In 
force  at  the  time  <^  the  adoption  of  the  Gon- 
stitntlon  of  1875  could  not  be  violated  by  the 
Legislature  by  changing  the  form  of  the  rem- 
edy in  actions  then  purely  possessory,  or 
lying  in  damages.  We  see  no  reason  to  be- 
lieve that  it  attempted  to  do  so  by  the  act 
of  1897,  under  the  provisions  of  which,  as 
amended  In  1909,  this  proceeding  was  insti- 
tuted. 

[1, 4]  l%ls  action,  as  we  have  already  said, 
was  brought  by  the  plaintiff.  In  possession  of 
the  premises,  against  the  dty  of  Princeton, 
for  the  purpose  of  securing  a  Judgment  of  the 
court  that  her  legal  title  was  absolute,  and 
unaffected  by  any  right  of  the  public  to  its 
possession  and  use  as  an  alley.  If  any  su<di 
use  existed.  It  Is  not  denied  that  the  right  of 
possession  was  In  the  city,  which  might  recov- 
er it  by  the  action  of  ejectment  Ganithers- 
vlUe  V.  Huffman,  262  Ma  867,  876,  171  S.  W. 
323.  The  defendant  Solel  was,  no  doubt 
Joined  because  he  claimed  some  spedal  and 
peculiar  Interest  as  an  abutting  proprietor. 
While  the  dty  did  not  answer,  no  Judgment 
by  default  was  tak«i  against  It;  nor  could  a 
default  have  been  taken  because  the  claim  of 
S<del  was  founded  upon  Its  title,  so  that  a  re- 
covery by  him  on  the  Issue  tried  necessarily 
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demonstrated  tliat  the  plaintiff  had  no  cause 
of  action  against  the  dty.  Adderton  y.  Ool- 
Iler,  82  Mo.  507.  While  Sotel  pleaded  an  ease- 
ment appurtenant  to  this  land,  and  asked 
damages  for  the  deforcement,  he  abandoned 
this  theory  upon  the  trial,  and  stood  solely 
upon  the  public  right  acquired  either  by  dedi- 
cation or  limitation,  which  at  the  time  of  the 
adoption  of  the  present  Constitution  was  en- 
forced by  ejectment,  and  the  issue  so  made 
was  then  and  still  is  triable  by  a  jury,  the 
▼erdict  ot  whlc^,  if  founded  on  substantial 
evidence,  is  binding  on  this  court 

[I,  •]  2.  A  word  about  oar  urban  system 
of  streets  and  alleys  will  smooth  the  way  to 
the  merits  of  thlS"  case.  They  are  not  aU 
great  highways  that  connect  separate  com- 
munities or  lead  directly  to  and  from  Impor- 
tant public  places  and  systems  of  transporta- 
ti<Hi.  These  raml^  In  every  direction,  giv- 
ing each  householder  the  means  of  entrance 
and  exit  to  and  ttom  his  own  premises  and  of 
communication  with  the  general  pubUc.  To 
bring  them  still  closer  to  the  people,  to  pre- 
vent the  obstruction  of  the  streets,  to  relieve 
them  of  unsightly  traffic,  and  for  use  In  the 
promotion  of  general  cleanliness,  these  again 
branch  Into  alleys,  where  an  lnu)ortant  part 
of  the  general  traffic  is  received  and  delivered 
and  along  which  it  is  carried  to  swell  ithe 
stream  that  moves  along  the  general  thor- 
oughfares. Of  course,  the  traffic  grows  less 
and  less  as  we  approach  the  extremities  of 
its  tentacles  until  the  alley  serves  only  the 
inhabitants  of  a  single  block ;  but  they  are  a 
part  of  the  street  system  nevertheless,  oprai 
to  the  public  for  any  purposes  for  which  they 
can  properly  be  uaeA,  and  are  imder  the  con- 
trol «t  the  city  or  town  In  which  they  are  sit- 
uated a*  completely  aa  are  the  streets.  This 
local  service  Is  so  Inseparable  from  the  public 
use  of  the  streets,  as  well  as  of  the  alleys, 
that  the  land  on  which  they  axe  situated  is 
usually  surrendered  by  the  owners  for  the 
porpoee  pf  making  the  remaining  lands  habit- 
able and  salable  for  urban  purposes,  and  at 
urban  prices. 

There  are  various  ways  In  which  this  sur; 
render  may  be  and  is  effectively  made.  The 
most  usual,  perhaps,  Is  by  marking  them  on 
the  plat  which  the  law  requires  to  be  made 
and  recorded  when  a  town  or  addition  is  laid 
out  and  before  tbe  lots  are  offered  for  .sale. 
In  these  cases  the  acceptance  of  the  plat  by 
the  public  in  the  form  required  by  tbe  stat- 
ute constitutes  an  acceptajQoe  of  the  dedica- 
tion. An  incomplete  or  defective  statutory 
dedication,  when  accepted  by  the  public,  has 
the  same  efect  in  that  respect,  and  the  ac- 
ceptance by  the  ctly  of  any  of  the  land  so  set 
apart  for  public  use  is,  in  effect,  an  accept- 
ance of  all  for  the  purposes  of  the  dedication. 
Caruthersvllle  v.  Huffman,  supra,  and  cases 
dted.  Instead  of  the  plat,  the  lines  of  such 
dedication .  may  be  marked  upon  the  ground 
itself  so  as  to  give  It  effect.  MoGrath  v.  Ne- 
vada, 188  Vo.  102,  86  &  W.  236;   Zimmer- 


man V.  Snowden,  88  Ma  218 ;  Trlplett  Town- 
ship V.  McPhearson,  172  Ma  Ai^  368,  157  S. 
W.  867.  And  it  does  not  require  a  municipal 
or  public  act  to  indicate  the  acceptance  of  the 
easement  nie  ccmtinued  use  by  tbe  pabUc 
for  the  purpose  of  travd  will  have  that  ef- 
fect Trlplett  Township  v.  McPbearaon,  su- 
pra ;  State  v.  Mulr,  136  Mo.  Ak>.  118,  U7  S. 
W.  620.  The  rule  is,  so  far  as  applicable  to 
this  case,  that  when  the  proprietor  does  some 
act  which  clearly  indicates  his  intentioa  to 
dedicate  land  to  the  use  of  the  public  aa  a 
street  or  alley,  and  the  public  by  its  act  dear- 
ly indicates  its  purpose  to  take  and  accept  tha 
dedication  and  actually  usee  it  for  the  pur- 
pose indicated  for  sudi  a  length  of  time  as  to 
show  its  intentioa  to  accept  the  offer  implied 
by  the  act  of  the  proprietor,  these  concurrent 
acts  constitute  a  complete  common-law  dedi- 
cation  indepttidently  of  the  (iteration  of  tbe 
statute  of  Umitatioos  (McOrath  v.  Nevada, 
supra,  and  cases  cited);  and  where  tbe  act  of 
the  public  is  a  formal  leoognltion  or  asser- 
tion, throoi^'  Its  lawfully  oonstitated  officers, 
of  Its  right  In  such  easement  lapse  of  time 
is  not  necessary  to  its  effect  as  an  acceptance;. 
If  it  is  Indicated  by  mere  user,  audi  use  is 
indicated  by  tlie  character  of  ths  dedication; 
that  is  to  say,  U  tbe  act  of  the  proprietor  in- 
dicates that  he  offers  it  as  a  stxeet,  .the  user 
must  be  such  as  is  ordinarily  «xsrclsed  in 
streets,  if,  as  an  alley,. it  must  bejsadi  use  as 
la  usually  made  of  alley& 

[7]  In  this  case  Mrs.  J«tfinBon,  the  proprie- 
tor, lieiaelf  describes  tlia  ground  whidi  sh» 
segregated  as  an  all^.  8be  tncloaed  it  with 
a  fence  where  it  passed  through  the  block 
from  strest'to  street  and  invited  all  who  had 
use  for  such  a  passage  to  avail  themseires  o^ 
it,  by  <^penlng  it  to  the  stfleet  at  eadi  end. 
Outside  of  it  on  wie.side  she  planted  a  row 
of  trees.  In  planting  trees  on  the  other  side 
she  kept  the  "alley"  clear.  When  she  was  re- 
quired to  build  sidewalks  along  the  front  of 
her  lets,  she  did  not,  and,  acdordtng  to  the 
undisputed  evldenae,  would  not  build  eross- 
ings  over  the  alleyway  and  they  were  built 
by  the  city.  She  herself  expressed  the  the- 
ory upon  vrhlch  the  law  coostmed  her  act  by 
saying  that  her  object  was  "sdf-evldent  to 
anybody."  HiIs  condition  renudDed  for  about 
20  years,  when  the  plalntUt,  a  purdtiaser  from 
her  of  the  lots  from  which  the  passage  was 
taken,  closed  it  at  each  end  and  brought  this 
suit 

We  think  that  the  evidence  was  ample  to 
authorize  the  submission  to  the  Jury  of  the 
question  of  the  dedication  of  tbe  land  in  con- 
troversy to  the  public  for  the  purpose  of  a 
public  alley,  including  Its  acceptance  by  the 
public.  Were  it  necessary  to  perfect  the  title 
of  the  public  to  the  easement  in  question  that 
it  should  have  been  used  as  a  public  thosougb- 
fare  adversely  to  the  exclusively  private  use 
of  the  same  by  Mrs.  Johnson  for  10  years,  the 
period  of  limitation  prescribed  by  the  statute 
in  such  cases,  the  evidence  was  sufficient  to 
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ze  the  submission  of  that  guestloa 
This  being  so,  and  no  complaint  being 
y  the  plaintiff  as  to  the  terms  upon 
hese  Questions  were  submitted  Is  the 
Ions,  which,  we  think,  correctly  de- 
te  law,  we  are  not  at  liberty  to  dlsre- 
e  T>erdlct  of  the  Jury. 
While  the  city  failed  to  plead  to  the 
I,  we  have  already  seen  that  the  plain- 
ring  voluntarily  made  Solel,  who  has, 
ibQttlng  propriety,  a  special  Interest, 
:  to  the  right  of  approach  to  the  alley, 
defendant,  had  no  right  to  a  default 
the  dty  and  none  was  taken,  so  that 
3  no  final  Judgment  as  to  Its  li^t. 
:hls  reastxi  the  Judgment  of  the  court 
id  upon  the  verdict  must  be  reversed, 
e  cause  Is  remanded,  with  directions 
circuit  court  to  enter  a  Judgment  for 
efendauts,  which  shall  define  and  ad- 
hat  the  defendant  dty  of  Princeton  Is 
1  to  and  seised  of  a  public  easement 
strip  of  land  in  controversy  to  use  the 
or  all  the  purposes  of'  a  public  .alley 
e  rl^t  to  Its  poeseasiMi  for  sudi  we. 

LEY,  C,  concurs. 

CUBIAM.  Tbe  fozegolng  oi^lcm  of 
N,  C,  Is  adopted  as  the  optaalon  of  tbe 
All  concur,  except  WOOI>SON,  J.,  not 


ER- WASHINGTON  CO.  et  aL  v.  DBN- 

NISON.    (No.  18938.) 
me  Court  of  Missouri     Mardi  1,  1916.) 

iTATioN  o*  Actions  «=»25(2)— "Action 
f  WBiriNa  FOB  Patment  of  Monst  ob 

»EBTY." 

>  be  an  "actiMi  npflm  any  writing  for  the 
at  of  money  or  property;'  witiujo ,  the  1(X- 
statute  of  limitations  (Rev.  St  1909,  { 
it  most  appear  tliat  the  money  or  prop- 
led  for  was  promiaed  to  b«"paid  or  given 
I  language  of  the  writing  itself,  and  not 

arises  only  upon  proof  of  extrinsic  facts. 

Note.— For  other  cases,  see  Ljmitation 
dons,  Cent.  Dig.  |  119;    Dec.  Dig.  «=» 

IITATIOW  O*  ACTIOKS  *=»25(1)— WsiTTBIt 
UISB    TO    Pat— GORDITIONAI.   PBOmBK— 

TioN  UPON  WBcniie  roa  Patiosnt  or 

lEY."         ^ 

/'here  defendants  contracted  to  purchase 
\  asphalt  from  plaintiffs  for  use  ia  street 
;,  to  endeavor  to  secure  contracts  ior  such 
;,  and  to  pay  for  such  asphalt  and  tbe 
plaintiffs'  plant  for  preparing  it  five  cents 
]uare  yard  for  all  paving  laid  and  one- 
if  the  profits  from ,  the  paving,  an  action 
cover  those  payments  after  defendants 
ilentlf  failed  to  procure  the  paving  qon- 

is  an  action  for  damages  for  breach  of 
ict,  governed  by  the  5-year  statute  of  limi- 
8  (Rev.  St  1909,  §  18S9),  and  not  an 
1  upon  a  writing  for  tbe  payment  of  moo- 
ithin  the  10-year  statute   (section  1888), 

the  promise  -was  based  on  a  condition 
1  was  not  performed,  and  therefore  never 
le  abiolote. 

.  Note.— For  otber  cases,  see  Limitation 
itions.  Cent;.  Dig.  {  118;    Dec  Dig.  «s> 


odson,  C.  3.,  dissenting. 


In  Baoa  Appeal  from  Circuit  Court,  Jadc- 
son  County;    Thos.  J.  Seehorn,  Judge. 

Action  by  the  Parker- Washington  Company 
and  others  against  James  R.  Dennlson  and 
another.  Judgment  for  defendant  Dennlson, 
on  plaintiffs'  refusal  to  plead  after  demurrer 
to  their  third  amended  petition  was  sus- 
tained, and  plaintiffs  appeal.    Afflrmed. 

Ball  &  Rylahd,  of  Kansas  City,  for  appel* 
lants.  Scarrltt,  Scarrltt,  Jones  &  Miller,  of 
Kansas  City,  for  respondent. 

BOND,  J.  This  ia  an  appeal  by  plaintiffs 
from  a  Judgment  of  the  trial  court  sustain- 
ing defendant's  demurrer  to  the  third  amend- 
ed petition,  on  the  ground  that  the  cause  of 
action  therein  alleged  had  accrued  more  tlum 
5  years  before  the  bringing  of  this  suit 
Plaintiffs  dedined  to  plead  further.  Their 
suit  was  dismissed,  from  whldi  Judgment 
this  appeal  was  duly.taken  to  this  court,  since 
the  amount  in  dispute  exceeds  the  pecuniary 
limit  of  tbe  Jurisdiction  of  the  Kansas  City 
Court  of  Appeals. 

This  case  turns  on  the  Question  whether 
the  action  is  upon  a  writing  for  the  payment 
of  money  or  property.  B.  8.  190©,  sectieii 
1888.  If  tbat  la  the  nature  of  the  action, 
then  the  demurrer  interposed  below  should 
have  been  overruled.  The  solution  of  this 
question  necessitates  an  interpretation  of  the 
petition,  setting  forth  the  plaintiffs'  cause 
of  action,  and  the  contract  exhibited  there- 
with. The  substance  of  the  petition  Is  that 
plaintiffs  and  defendants  entered  into  a  writ- 
ten contract,  on  the  9th  day  of  May,  1898, 
wherein  defendants,  agreed,  and  did,  put^ 
diase  suffident  Tcinldad  Lake  asphalt  to 
amstmct  40,000  square  yards  of  asphalt 
pavement  The  prlciepald  being  tbe  cost  to 
plaintiffs  on  the  date  of  payment  when  de- 
livery of  the  asphalt  should  be  made  where 
it  was  located,  and  which  was  thereafter 
to  be  shipped  to  Kansas  City,  where  it  was 
to  be  used  by  defendants  Ih  laying  pavements 
in  said  dty,  after  proper  preparation  at  an 
tephalt  plant  owned  by^  plaintiffs  in  Kansas 
City,  whldi  it  was  agreed  should  be  put  In 
the  possession  and  control  of  the  defendants 
up  to  S^tember  15,  1896;  and  in  case  de- 
fendants had  not  then  obtained  contracts, 
for  the  laying  of  40,000  square  yards  of  pave- 
ment, then  the  said  plant  was  to  remain  in 
his  possession  for  such  time  as  necessary, 
up  to  November  16,  1898,  or  later,  If  sudi 
paving  contracts  had  been  obtained,  but  not 
fully  performed  at  that  date.  It  was  fur- 
ther provided  that  defendants  should  give 
their  time  to  carrying  out  the  paving  con- 
tracts and  engage  In  no  other  business  dur- 
ing the  existence  of  said  agreement,  which 
should  be  ended  whenever  40,000  square 
yards  of  asphalt'  pavement  had  been  laid  by 
defendants ;  that  they  should  bid  on  all  suCb 
contracts  when  proposed  to  be  let,  until  they 
were  awarded  40,000  square  yards  of  such 
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paving.  Tbe  contract  between  the  parties 
also  restricted  the  plaintiffs  from  bidding 
against  defendants  without  their  consent  up 
to  November  15,  1896,  unless  defendants  had 
sooner  gotten  contracts  for  40,000  square 
yards  of  asphalt  paving.  It  further  provid- 
ed that  defendants  should  pay  plaintiffs  five 
cents  per  square  yard  for  all  asphalt  i>aylng 
laid  pursuant  to  said  contract.  Irrespective 
of  any  profit  or  loss  in  the  matter,  and  that 
this  payment  should  not  be  charged  as  an 
Item  of  expoise;  that  upon  the  completion 
of  the  work,  the  total  price  received  (cash, 
bonds,  and  special  tax  bills)  should  be  di- 
vided equally,  after  deducting  the  actual  cost 
and  expense  of  the  work  between  plaintiffs 
and  defendants;  but  in  the  event  of  loss,  tbe 
whole  burden  thereof  should  be  borne  by 
defendants.  The  petition  then  alleges  that 
although  plaintiffs  were  ready  and  offered 
to  deliver  said  asphalt,  defendants  did  not 
prompUy  accept  and  pay  for  the  same,  but 
only  did  so  after  the  lapse  of  more  than  a 
year,  and  then  failed  to  transport  it  to  Kan- 
sas Olty  and  made  no  bids  in  good  faith  to 
obtain  the  laying  of  paving  contracts,  and 
uwide  no  effort  to  get  the  confirmation  of 
such  contracts  as  were  awarded  to  them  by 
Kansas  City,  and  never  Intended  to  perform 
any  of  the  contracts  which  were  awarded  to 
them,  or  for  which  they  submitted  bids.  Tbe 
petition  concludes,  to  wit: 

"Plaintiffs  state  that,  while  certain  of  public 
contracts  for  street  paving  were  let  to  the  de- 
fendants by  Kansas  City,  Mo.,  subaequeDt  to 
tbe  making  of  the  aforesaid  contract,  said  de- 
fendants never  performed  any  of  said  contracts, 
and  never  intended  or  attempted  to  obtain  and 
perform  anv  contracts  for  the  laying  of  asphalt 
pavements  In  said  dty ;  that  defendants  never 
shipped  any  of  the  asphalt,  bought  and  deliver- 
ed to  them  as  aforesaid,  to  Kansas  City ;  that 
defendanfaa  never  laid  a  single  yard  of  asphalt 
pavement  in  Kansas  City  under  said  contract; 
that  bad  defendants  shipped  said  asphalt  to 
Kansas  City  as  agreed,  and  bad  they  endeavored 
to  obtain  contracts  for  paving  as  agreed,  they 
could,  and  would,  have  had  awarded  to  them  and 
confirmed  daring  the  time  mentioned  and  stated 
in  said  contract  sufficient  pavine  contracts  to 
have  laid  street  pavement  to  the  amount  of 
100,000  square  jrarda  with  the  asphalt  purchas- 
ed of  the  plaintiffs,  and  the  failure  of  defend- 
ants so  to  keep  and  perform  their  contract, 
and  to  obtain  awards  and  confirmations  of  ctm- 
tracts  as  aforesaid,  was  solely  due  to  their  own 
'neglect,  bad  faith,  and  default  as  aforesaid; 
that  defendants  agreed  to  keep  a  complete  set 
of  books,  showing  the  coat  of  all  material  and 
labor  used  in  and  aboat  the  carrying  out  of 
said  contract,  but  said  defendants  fuled  to  keep 
any  such  account 

"Plaintiffs  state  that  the  defendants,  under 
the  contract  aforesaid,  held  and  controlled  for 
more  than  a  year  the  plant  of  the  plaintiff  the 
Parkai^ Washington  Company ;  that  the  defend- 
ants, as  stated,  never  performed  any  part  of 
said  contract;  that  the  plaintiffs  at  all  times 
kept  and  performed  their  part  of  said  agree- 
ment; that  finally,  and  prior  to  the  institution 
of  this  suit,  the  defendants  repudiated  said 
agreement  and  refused  to  do  and  perform  the 
same ;  that  the  gain  to  plaintiffs,  which  would 
have  accrued  to  them  by  the  payment  of  said 
sum  of  five  cents  per  square  yard  for  all  asphalt 
agreed  to  be  laid  by  defendants  under  said  con- 
tract was  $2,000,  and  the  value  of  one-half  of 


the  profits  In  cash  and  tax  bQU,  agreed  to  be 
paid  and  delivered  to  plaintifEs  as  aforesaid, 
was  the  sum  of  ^0,000. 

"Wherefore  plaintiffs  pray  judgment  against 
the  defendants  for  said  sum  of  (22,000,  with 
interest  from  the  date  of  filing  this'soit  at  the 
rate  of  6  per  cent,  per  annum." 

n.  niere  are  two  canses  of  action  alleged 
In  the  petition:  Tbe  ooe  for  damages  cansed 
to  plaintiffs  by  tbe  alleged  fraadnlent  fail- 
ure of  defends  nts  to  procnre  and  perfonn 
ccmtiacts  for  street  paving,  and  thereafter  to 
pay  to  plaintiffs  five  ooita  per  sqnaie  yard 
fbr  40,000  square  yards  after  that  much 
street  paving  bad  been  laid.  Plwlntiffls  al- 
lege that  these  omistdons  prevented  a  "gain" 
to  them  of  $2,000.  nie  other,  for  danwges 
in  tbe  estimated  sum  of  $20,000  as  one-half 
of  what  wonld  liave  been  tiie  earnings,  if 
about  1,000  tons  of  ast^iait,  sold  to  defend- 
ants by  plaintiffs,  had  been  prqjterly  pre- 
IMired  and  laid  in  tlie  form  of  street  pave- 
ments under  oontraets  let  to  defendants  by 
Kansas  City,  which  defendants  fraudulently 
fiOled  to  obtain. 

[t]  In  order  to  bring  an  "action  upon  any 
writing  for  the  payment  of  mtmey  or  prop- 
erty," it  must  appear  in  tbe  statement  of 
tite  cause  of  action  that  tbe  money  or  prop- 
erty sued  for  is  promlaed  to  be  paid  or  given 
tqr  the  language  of  tbe  writing,  and  that 
such  promise  does  not  arise  only  upon  proof 
of  extrinsic  facts.  Tliat  nothing  dse  meets 
tbe  requirements  of  tbe  statute  has  been 
uniformly  held  whenever  it  has  been  under 
review.  Curtis  v.  Sexton,  201  Mo.  loc.  dt. 
230,  100  S.  W.  17 ;  Menefee  v.  Arnold,  51  Mo. 
536 ;  Carr  v.  Thompson,  67  Ma  loc.  dt.  476; 
Bridges  ▼.  Stephens,  132  Ma  549,  34  S.  W. 
656  (separate  opinion  of  Barclay,  J.);  Kniae- 
ly  V.  Leat^e,  256  Mo.  loc  dt.  377,  166  S.  W. 
267. 

[2]  Does  tbe  "promise  sued  on"  in  the  pres- 
ent action  arise  from  tlie  words  of  tbe  writ- 
ten contract  whose  stipnlaticns  are  redted  In 
tlie  petition?  In  support  of  that  position, 
tbe  learned  counsel  for  appellants  dtes  tbe 
following  paragraphs  tr<Hn  tlieir  contract 
with  defendants: 

"Said  second  parties  riiall  pay  said  first  par- 
ties five  (5c)  cents  per  square  yard  for  all  as- 
phalt paving  laid  under  this  contract,  said  snm 
being  in  payment  for  tiie  use  of  said  plant,  and 
shall  be  paid  by  second  parties  withont  regard 
to  either  profit  or  loss  in  the  laying  of  any 
pavement,  and  in  no  event  shall  be  diarged  as 
an  item  of  expense. 

"Upon  the  completion  of  any  paving  contract 
the  actual  cost  and  expenses  shall  be  ascer- 
tained by  said  parties,  and  such  amonnt  shall 
be  deducted  from  the  price  received  in  cash, 
bonds  or  tax  bills  at  their  foce,  and  the  balance 
of  sudi  cash,  bonds  or  tax  bUb  shall  be  divided 
equally  between  the  parties  hereto,  bat  in  the 
event  of  loss  upon  any  contract  such  loss  shall 
be  borne  by  said  second  parties." 

These  dauses  of  the  contract  show  on 
their  face  and  by  express  terms  that  the 
only  promise  to  pay  any  money  were :  First, 
a  promise  to  pay  five  cents  per  square  yard 
for  all  asphalt  paving  laid  under  this  con- 
tract;   and,.8ec)i>nd>  a  promise  to  pay  one- 
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half  of  tb«  profits  of  tbe  pavtng  work  after 
Its  completion.  The  petition  states  no  as- 
plrnlt  was  laid,  no  paving  work  was  done, 
and  no  price  lecelTed  for  any  socb  work  in 
casb,  bonds,  or  tax  bills,  by  defendants.  It 
Is  dear  therefore  that  neither  of  the  condi- 
tional promises  recited  In  the  two  abov« 
clauses  ever  became  absolute  obllgatloDS  on 
the  part  of  the  defendants,  for  no  promise 
based  upon  a  condition  can  be  enforced  as 
such,  until  the  contingency  upon  which  it 
dqiends  has  hapi)«ned.  The  fact  that  de- 
fendants tortloosly  prevented  tlie  happening 
of  the  contingency  upon  which  dielr  contrac- 
toal  obligations  would  have  arisen  cannot  be 
held  to  make  a  contract  for  them  contrary 
to  the  terms  In  which  their  contract  was  ex- 
pressed in  the  written  agreement  Snch 
WTongfnl  conduct  would  constitute  a  legal 
basis  for  an  Implied  assumpsit  on  their  part 
to  pay  the  damages  caused  thereby,  but  it 
could  not  alter  the  terms  of  the  conditional 
promise  to  pay,  as  used  In  the  written  con- 
tract 

The  petition  all^^es  bad  faitli  of  the  de- 
fendants in  failing  to  procure  lettlngs  of 
paving  contracts,  thereby  disabling  them 
from  performing  the  work,  and  thereby  dis- 
abling plaintiffs  from  enforcing  the  promise 
to  pay  five  cents  per  square  yard  for  40,000 
square  yards  of  asphalt  which  had  been  laid 
in  the  construction  of  a  pavement,  and  there- 
by preventing  plaintiffs  from  enforcing  the 
general  promise  to  pay  to  them  one-half  of 
the  net  profits  of  the  performance  of  all  com- 
pleted paving  contracts.  Tlese  allegations 
of  the  petition  woald  entitle  the  plaintiffs  to 
recover  damages  for  the  nonperformance  and 
breach  by  defendants  of  tbe  terms  of  their 
written  contract.  Such  a  recovery  is  Justi- 
fied on  elementary  principles  applicable  to 
redress  for  breaches  of  contract  But  they 
do  not  state  a  cause  of  action  on  a  written 
contract  to  pay  money  upon  certain  condi- 
tions which  never  happened.  Their  whole 
legal  Intendment  is  to  set  forth  a  cause  of 
action  for  damages  for  a  tortious  breach  of 
a  contract  to  do  certain  things,  for  the  doing 
of  which  defendants  promise  to  pay  money 
or  property  to  plaintiffs. 

Under  the  contract  referred  to  in  the  peti- 
tion, if  the  defendants  had  laid  the  pave- 
ment, or  if  defendants  had  obtained  the  lay- 
ing of  paving  work  from  Kansas  City  and 
had  performed  such  work  and  reaped  a  profit 
therefrom,  and  had  failed  to  pay  the  spe- 
dllc  or  genera]  suoa  agreed  by  them  to  be 
paid  on  said  contingencies,  then  plaintiffs 
could  have  sued  def«adants  on  the  promises 
to. pay  contain^  In  their  contract,  and  could 
have  roioveted,  in  that  action,  whatever 
amount  tbe  evidence. showed  was  due.  For 
In  that  event  the  ptomtses-  to  pay  made  by 
defendaitfs  would  have  beconte.cQnsamniate 
by  the  happening  at  the  condition  xxpoa. 
which  they  were  made,  and  endx  promlaes 
oonld.iiave  been  establlabed  by  the  intrinsic: 


evidence  of  the  language  at  the  contract  be- 
tween parties',  and  would  have  been  a  pr<^ 
er  foundation  for  a  suit  and  it  would  not 
have  been  necessany  (as  it  was  in  this  case) 
to  go  outside  of  the  writings  and  show,  by 
evidence  aliunde,  certain  tortious  acts  on  the 
part  of  defendants  as  a  legal  basis  of  an 
implied  assumpsit  to  pay  the  damages  there- 
by caused  to  plaintiffs. 

In  the  case  at  bar,  tiie  action  of  plaintiffs 
is  not  based  upon  the  promise  to  pay  five 
cents  per  square  yard  on  all  the  asphalt  laid 
by  defendants,  nor  one-half  of  the  net  profits 
of  such  work  when  completed.  For  If  the 
action  had  been  predicated  upon  the  simple 
averment  of  such  promises,  coupled  with  the 
further  averment  that  no  asphalt  pavement 
had  ever  been  laid,  and  no  paving  business 
had  ever  been  carried  on,  then  the  petition 
would  have  been  subject  to  a  general  demur- 
rer, for  the  reason  that  it  showed  on  Its  face 
two  conditional  promises,  which  had  never 
ripened  into  legal  obligations.  To  avoid  that 
predicament,  it  was  necessary  for  the  pleader 
to  allege  some  other  ground  of  liability  than 
the  two  condltl(«al  promises  made  in  the 
written  contract  And  this  was  done,  In  ef- 
fect when  It  was  alleged  In  the  petition  that 
by  reason  of  the  torts,  frauds,  and  negligenc- 
es of  defendants,  the  contract  made  by  them, 
and  the  promises  to  pay  therein  expressed, 
became  unenforceable.  For  upon  those  al- 
legations the  law  would  Imply  a  promise  on 
the  part  of  the  tort-feasor  to  pay  the  dam- 
ages caused  by  his  wrongdoing.  Hence  It  Is 
the  ImpUed  assumpsit,  created  by  law  upon 
the  wrongful  conduct  of  defendants  In  break- 
ing tl;e  terms  of  their  written  agreement, 
which  is  the  sole  basis  for  the  maintenance 
of  the  present  action,  which  is  therefore  one 
limited  by  the  statute  of  limitation  of  5 
years.    B.  S.  1000,  i  1889. 

This  distinction  between  a  suit  for  the 
enforcement  of  a  conditional  written  promise 
to  pay  money  or  property  and  a  suit  for 
damages  caused  by  tortious  failure  to  per- 
form the  conditions  upon  whi^  sudi  promis- 
es are  made  to  depend  by  the  terms  of  the 
instrument  necessarily  arises  from  a  consid- 
eration of  the  language  employed  in  enter- 
ing into  a  contract  of  the  kind  referred  to 
in  the  petition.  It  \b  also  fully  recognized  in 
tbe  learned  opinion  of  Graves,  J.,  Knlsely 
V.  Leathe,  supra,  258  Mo.  loa  dt  368,  166  S. 
W,  257,  in  contrasting  tbe  positions  taken  by 
the  parties  to  that  case,  one  of  whldi  was 
that  the  suit  then  brought  was  not  on  Oie 
cwitract  "but  was  one  for  damages  of  which 
the  written  contract  niight  be  purely  evi- 
dential." That  is  the  dlstlBction  whidt  Jus- 
tifies tbe  action  of  the  trial  court  in  sustain- 
ing a'  demurrer  to  the  petition  In  this  case. 
It  was  not  and  could  not  be,  under  tbe 
terms  of  the  contract  referred  to,  a  suit  up^. 
on  a  written  promise  to  pay  money  or  prop- 
erty, but  wfts  an  aotlon  upon  an  impUed 
prodiiM,  inttuted  to  defendants  by.  tb«  Uw; 
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to  aiuwer  in  damage*  for  tbeir  tortioaa 
breach  of  tbe  stlpulatloDB  npon  which  the 
promises  in  the  contract  were  conditioned. 

The  Judgment  of  the  lower  coart  is  cor- 
rect, and  is  afflrmed. 

PER  OTJRIAM.  The  foregoing  oplnioa  of 
BOND,  J.,  in  division  is  adopted  as  the  opin- 
ion of  the  conrt  in  bana  All  ctHicur  except 
WOODSON,  C.  J.,  who  dissents  In  (pinion 
filed.  REVBLLS!,  J.,  concurs  in  separate 
opinion,  in  which  GRAVES  and  BLAIR,  JJ., 
concni. 

REVELIiE,  J.  I  fully  concur  in  the  excel- 
lent opinion  of  our  learned  Brother  BOND, 
and  my  only  reason  for  attempting  to  add 
anything  thereto  Is  the  fact  that  the  case  of 
Knisely  t.  Leathe,  256  Ho.  S41,  166  S.  W. 
2Q7,  is  Strongly  urged  as  autiiorlty  for  a 
contrary  view.  In  tbe  briefs  and  argument 
of  appellant,  as  well  as  in  the  dissenting 
opinion  of  our  learned  Chief  Justice  WOOD- 
SON, this  Is  used  as  "a  deadly  paralleL" 
In  my  opinion  there  is  such  a  difference  be- 
tween that  and  the  instant  case  as  to  not  only 
distinguish  them,  but  make  the  Knisely  Case, 
supra,  If  adhered  to,  an  impassable  barrier  to 
plaintiff's  recovery.  In  the  Knisely  Case  a 
promise  to  pay  a  spedfled  sum  became  abso- 
lute when  the  plaintiff  produced  a  purchaser 
that  defendant  would  accept  The  terms  of 
the  contract  that  such  purchaser  should  be 
able  to  buy  were  purely  preliminary,  and  all 
complied  with  and  terminated  when  the  de- 
fendant actually  accepted  him  as  a  suitable 
and  able  purchaser ;  and  in  that  case  It  was 
shown  that  the  defendant,  in  point  of  fact, 
did  accept  the  purchaser  and  made  a  con- 
tract of  sale;  and,  when  he  did  this,  he 
merged  in  that  contract  sale  an  uncondition- 
al promise  to  pay  plaintiff  a  designated 
amount  In  that  case,  In  order  to  make  the 
promise  absolute  and  unconditional.  It  was 
necessary  to  show  only  defendant's  accept- 
ance of  the  purchaser,  and  in  law  that  re- 
quired nothing  more  in  the  nature  of  parol 
evidence  than  la  required  when  recovering 
upon  a  promissory  note,  namely,  parol  proof, 
when  required,  of  the  execution  of  the  note. 
As  is  said  in  the  Knisely  Case,  256  Mo.  loc 
dt  375,  376,  166  S.  W.  257: 

"When  lieathe  slgntd  this  contract  with  Wol- 
oott  [Wolcott  was  the  purchaser  with  wh<m 
Loathe  entered  into  tb«  contract  of  sale]  his 
liability  to  Knisely,  the  procuring  agent,  be- 
came- nxed,  unless  such  liability  wag  defeated 
by  some  express  agreement  to  the  contrary." 

To  make  the  Knisely  Case  authority  for 
appellants'  oontentlcm,  it  was  necessary  for 
It  to  allege  and  prove  that  paving  cmitracts, 
requiring  tbe  materials  mentioned  in  the  con- 
tract sued  apoD,  were  actually  made,  and  not 
merely  that  defendants  might  have  made 
ttMm  had  they,  in  good  faith,  complied  with 
their  agreement 

There  is  no  doubt. in  my  mind  that  defend- 
ant breached  its  contract  and  that  pUintlfl 
waa  entitled  to  reoorer  damagea  tberelto  bad 


it  irarsued  its  timely  atid  antborlaed  remedy; 
and  In  that  action  the  cmitract  here  would 
have  been  evidentiary  of  the  damages,  bat 
we  cannot  change  the  law  when  the  lawmak- 
ing auUiority  has  lawfully  written  It  The 
statements  of  tbe  court  in  tbe  Knlady  Case^ 
as  in  all  others,  must  be  read  In  relation  to 
the  particular  question  to  whldi  they  are  be- 
ing applied.  Every  dediaration  of  the  court 
in  that  caae  that  has  been  seised  up<«  as 
anthoilty  tot  appeUantti  contention  bere  is 
found  In  a  discussion  of  a  inirely  incidental 
and  subsequent  matter.  The  contract  In  that 
case  lurovlded  that  tbe  mon^  wblcb  defend- 
ant had  promised  to  pay  plaintiff  should  be 
paid  from  the  purdiase  price  received  from 
the  sale  of  the  pr<q[>erty.  The  evidence  dis- 
doaes  that  the  property  was,  in  point  of  both 
law  and  fact,  vAA,  but  that,  for  some  reason, 
the  defendant  refused  to  execnte  proper  deeds 
to  the  purchaser,  and  for  this  reason  the 
purchaser,  of  course,  refused  to  pay  tbe  mon- 
ey out  ot  which  plaintiff's  commission  was 
to  be  paid.  The  court  merely  held  that  as 
the  promise  to  pay  had  become  uncondition- 
al, and  as  the  liability  of  the  defendant  had 
become  fixed,  he  coold  not  through  his 
breaches  and  derelictions,  unlawfully  refuse 
to  receive  the  fund  from  which  the  commis- 
sion should  be  paid.  As  heretofore  stated, 
tbe  court's  statements  in  that  connection  do 
not  go  to  tbe  character  of  tbe  writtm  In- 
strument but  merely  to  tbe  derelictions  of 
one  of  tbe  parties  after  the  UabUlty  had  be- 
come firmly  fixed.  The  language  of  the 
Knis^  Case  urged  here,  it  should  be  noted, 
was  used  with  reference  to  another  contract 
and  not  with  reference  to  the  contract  sued 
upon  in  that  case.  The  breadi  of  that  other 
contract  was  shown  tor  tbe  sole  purpose  of 
showing  when  the  money  sued  for  imder  the 
contract  in  suit  was  in  fact  due.  When  the 
Knisely  Case  Is  read  in  view  of  the  fact  that 
two  contracts  (one  in  suit  and  one  not  in 
suit)  were  being  discussed,  it  will  be  cleai^ 
ly  seen  tbat  the  Knisely  Case  Is  not  author- 
ity here. 

Unless  the  action  in  this  case  sounds  in 
tort,  and  is  really  one  for  a  breach  of  con- 
tract the  distinction  between  an  action  for 
damages,  because  of  a  breach  of  contract  and 
an  action  on  the  contract  itself  is  dearly  de- 
stroyed. The  Iieglslature  having  made  the 
distinction,  we  can  but  observe  it 

GRAVES  and  BLAIR,  n^  concur. 

WOODSON,  0.  J.  I  dissent  from  the  ma- 
jority opinion  in  tUs  case  for  the  reason  that 
In  my  Judgment  the  suit  is  bottomed  npon  a 
written  promise  to  pay  money,  and  not  to 
recover  damages  for  a  breach  ot  contract  or 
for  fraud  and  deception. 

Tbe  error  counsel  for  defendant  have  fall- 
en IntOk  as  I  view  the  record.  Is  partially 
caused  by  not  differentiating  between  a 
suit  brought  by  tbe  obligee,  payee,  or  vendee, 
based  upon  a  written  cootntot  atade  by.  tb* 
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obligor,  payor,  vendor,  wbereby  be  promises 
to  p&y  to  the  former  money  or  property,  and 
a  suit  brought  by  the  former  against  the  lat- 
ter for  damages  for  a  breach  of  a  contract 
or  for  fraud  or  deception.'  The  distinction 
between  the  two  is  broad  and  deep,  and  the 
rights  and  remedies  of  the  respective  parties 
thereto  are  equally  different,  as  will  be  point- 
ed out  during  the  course  of  this  opinion. 

The  petition  contains  but  one  count,  and 
states  but  one  cause  of  action,  not  two,  as 
the  majority  opinion  holds.  That  cause  of 
action  is  based  upon  the  written  contract  at- 
tached to  the  petition  and  made  a  part  there- 
of, which  reads  as  follows: 

"This  sgrMtnent,  entered  into  this  SMh  day  of 
May,  1898,  by  and  between  the  Parker-Wash- 
ington Company,  a  corporation  and  DaTld  and 
F.  P.  McCormick,  parties  of  the  first  part,  and 
James  B.  Mcllvried  and  James  R.   Dennison, 

Sarties  of  the  second  part,  all  of  Kansas  City, 
[iggonrl,  witnesseth,  that,  whereas  the  parties 
of  the  second  part  propose  to  engage  m  the 
building  of  asphalt  street*  in  Kansas  City,  Mis- 
souri, snd  denre  to  purchase  asphalt  and  other 
materials  for  such  purpoae,  and  also  to  secure 
the  use  of  an  asphalt  plant  for  the  preparation 
of  such  material ;  and,  whereas,  the  parties  of 
the  first  part  own  mnch  more  than  a  sufficient 
amount  of  Trinidad  Lake  asphalt  to  lay  forty 
thousand  (40,000)  square  yards  of  asphalt  sui^ 
face,  some  of  which  is  in  Kansas  City,  Mis- 
souti,  and  some  of  which  is  located  in  the  state 
of  New  York,  and  also  own  a  modem  asphalt 
plant,  located  in  Kansas  CSty,  Missoari,  with 
certain  tools  and  appliances  used  in  and  alMut 
the  preparation  of  the  material  used  in  the  lay- 
ing and  construction  of  the  asphalt  portion  of 
street  work:  Now,  therefore,  in  view  of  the 
premises,  it  Is  hereby  agreed  by  and  between 
said  parties  as  fdJows.  that  is  to  say: 

"Said  second  parties  hereby  purchase  from 
the  first  parties,  and  the  first  parties  hereby 
sell  to  the  second  parties,  a  sufBcient  amoant  of 
Trinidad  Lake  asphalt  to  lay  fort^  thousand 

SjOOOt  square, yards  of  asphalt  paving,  accord- 
to  plans  and  specifications,  in  Kansas  City, 
joissouri,  and  said  second  parties  also  agree  to 
purchase  snch  other  asphalt  as  may  be  legally 
oaed  in  the  laying  of  said  40,000  sqvar*  yards 
of  pavements  under  thia  contract,  provided  that 
such  aapbalt  other  than  the  Trinidad  Lake  as- 
phalt shall  be  furnished  for  cash  at  the  market 
price,  at  such  times  as  It  shall  be  called  for  by 
said  second  parties,  provided  no  such  asphalt 
•ball  be  used  without  consent  of  the  board  of 
public  works. 

"Said  second  parties  shall  pay  for  the  Trini- 
dad liake  asphalt  the  cost  price  to  said  parties, 
which  shall  mdude  freight,  handling,  insnrancs 
en  route,  interest,  etc.,  to  date  of  payment^ 
which  payments  shall  be  made  upon  delivery  of 
the  asphalt  where  located,  and  satisfactory  evi- 
dence famished  of  the  genuineness  thereof,  said 
first  parties  to  give  at  least  five  days'  notice  be- 
fore making  any  delivery,  and  such  asphalt 
shall  be  shipped  to  Kansas  City,  Missouri,'  by 
said  second  parties,  upon  such  payments  and 
delivery,  and  no  expense  for  the  ^tn  handling 
for  the  purpose  of  etorine  said  asphalt  at  Kan- 
sas City,  Missouri,  shall  be  charged  to  the  busi- 
aess. 

"All  asphalt  sold  to  said  second  parties  by 
first  parties  in  pursuance  of  this  contract  riiaU 
be  sued  by  said  second  parties  in  the  laying  of 
pavements  in  said  city,  and  not  otherwise,  and 
ue  preparatioo  of  all  material  for  the  asphalt 
portion  of  sndt  paving  shall  be  prepared  at  the 
asphalt  plant  of  said  first  parties  and  for  such 
purpose  said  second  parties  shall  have  the  pos- 
session and  control  of  said  plant  for  the  prepa- 
ration of  Trinidad  Lake  Asphalt  for  k*"^?! 
City.  tfisMuti.  to  S^tember  15,  1898,  and  in 


case  the  contracts  for  the  40,000  sqnare  yards  ' 
of  paving  liavs  not  been  confirmed  by  the  coun- 
sel by  September  16,  1898,  then  said  second 
parties  shall  have  the  possession  and  control 
of  said  plant  for  the  preparation  of  said  Trini- 
dad Lake  asphalt  for  snch  time  as  may  l>e  nec- 
essary, up  to  Noveml)er  16,  1898,  with  the  right 
of  ingress  and  egress  at  all  times,  for  the  pur- 
poses of  this  contract.  In  ease  said  contracts 
shall  have  been  confirmed  prior  to  Novemt>er  15, 
1898,  but  not  fuUy  executed,  then  said  second 
parties  shall  liavs  the  necessary  possession,  con- 
trol and  uae  of  said  plant  until  such  contracts 
shall  have  been  fully  executed.  Said  second 
parties  to  have  the  possession,  control  and  use 
of  said  plant  in  its  present  condition,  destruc- 
tion by  fire  or  otherwise  excepted,  with  such 
employte  as  they  may  require  in  ttie  prepara- 
tion of  the  material  to  be  used  in  the  laying  of 
such  pavements  and  shall  slso  have  the  use  of 
the  tools,  and  appliances  of  said  first  parties 
used  in  and  about  the  laying  of  the  asphalt  por- 
tion of  such  pavements.  The  machinist  and 
night  watdmien  of  said  first  parties  shall  at  all 
times  b«  retained  and  shall  be  paid  for  their 
services,  for  the  machinist  not  to  exceed  three 
and  50-100  (18.60)  dollars  per  day,  and  for  the 
night  watchman  not  to  exceed  one  and  50-100 
(ilJBO)  dollars  per  day,  by  said  second  parties, 
during  tlie  time  said  second  parties  shall  have 
the  use  of  said  plant. 

"Said  second  parties  shall  repair  all  damages 
to  said  plant,  tools  and  appliances,  sustained 
while  in  the  use  of  mid  second  parties,  the 
usual  wear  and  tear  szospted,  and  damages  by 
fire  and  the  elements  also  excepted. 

"Said  second  parties  shall  furnish  such  tools 
and  appliances  as  are  not  furnished  by  said 
first  parties,  which  may  be  necessary  in  and 
about  said  work,  and  charge  the  cost  thereof  to 
the  expense  account,  and  at  the  terminatioB  of 
this  contract  all  such  tools  and  appliances,  in- 
cluding material  on  hand,  except  Trinidad  Lake 
asphalt  shall  be  divided  equally  between  said 
partiea 

"Said  second  parties  agree  to  give  such  time 
and  eiforts  as  may  be  necessary  in  promoting 
the  business  and  carrying  out  contracts,  and  also 
agree  not  to  engage  in  any  other  line  of  as- 
phalt work  or  with  other  parties,  either  directly 
or  indirectly  other  titan  those  interested  in  this 
ccmtraot  during  tlie  ezistenoe  of  this  contract, 
and  this  contract  shall  lie  deemed  to  have  been 
carried  out  and  consummated  upon  the  comple- 
tion of  the  forty  thousand  (40,0()0)  square  yards 
of  asphalt  paving  by  the  second  parties  as  here- 
in indicated. 

"The  said  second  parties  agree  to  bid  on  sll 
Trinidad  Lake  Asphalt  paving  contracts  to  be 
let  hereafter  by  Kansas  City,  Missouri,  up  to 
forty  tliousand  (40,00(n  square  yards,  until 
they  are  awarded  the  forty  thousand  (40,000) 
square  yards,  and  said  first  parties  will  not  bid, 
directly  or  indirectly,  on  any  Trinidad  Lake 
asphalt  paving  contracts  in  Kansas  City,  Mis- 
souri, baore  September  16,  1888,  witliont  con- 
sent of  said  second  parties,  unless  said  second 
parties  have  been  awarded  and  had  confirmed 
the  contracts  for  forty  thousand  (40,000)  square 
yards  before  September  15,  1888.  In  case  said 
amount  has  not  l)een  awarded  and  confirmed  by 
September  16,  1888,  then  said  first  parties  will 
not  bid  before  November  16,  1888,  unless  said 
amount  has  been  awarded  and  confirmed  prior 
to  November  16,  1888,  except  by  agreement 
with  said  second  parties. 

"It  is  agreed  that  said  second  parties  shall 
receive  no  compensation  in  the  way  of  salary 
for  any  services  which  they  or  either  of  them 
render  during  the  life  of  this  contract,  and  no 
expense  shall  be  incurred  by  said  second  par- 
ties in  the  procuring  of  contracts  otiier  uian 
those  approved  by  David  and  F.  P.  McCormick. 

"It  is  agreed  that  David  and  F.  P.  McCor- 
mick shall  have  a  voice  as  to  the  expense  in- 
curred in  the  purchasing  of  material  and  in  the 
employment  ot  ail  labor  used  in*and  about  such 
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work.  It  beine  anderstood  that  all  material 
and  labor  shall  be  purchased  and  employed  with 
the  least  expense  consistent  with  good  work- 
manship. 

"Said  David  &.  F.  P.  McCormick  wiU  render, 
without  compensation,  any  service  that  may  be 
required  by  said  second  parties  in  and  about 
the  carryinc  out  of  the  provisions  of  this  con- 
tract, that  does  not  interfere  with  the  carrying 
on  of  the  business  of  the  Parker-Washington 
Company. 

"That  said  second  parties  shall  keep  a  com- 
plete set  of  books,  showing  the  cost  of  all  labor 
and  material  used  in  and  about  the  carrying  out 
of  this  contract,  including  vouchers  {or  all  mon- 
eys paid  out,  and  showing  for  what  parpose  and 
such  books  and  vouchers  shall  b«  subject  to  the 
inspection  of  said  David  and  F.  P.  McCormick, 
at  all  times,  and  upon  the  completion  of  each 
paving  contract,  a  complete  statement  shall  be 
rendered  as  to  such  work. 

"Said  second  parties  shall  famish  all  moneys 
necessary  in  and  about  the  carr^g  out  of  their 
part  of  this  contract,  and  no  interest  shall  be 
charged  upon  such  moneys  as  an  item  of  ex- 
pense. 

"Said  second  parties  shall  pay  said  first  par- 
ties five  (5c)  cents  per  square  yard  for  all  as- 
phalt paving  laid  under  this  contract,  said  sum 
being  in  parent  for  the  use  of  said  plant  and 
shall  be  paid  by  second  parties  without  regard 
to  either  profit  or  loss  in  the  laying  of  any 
pavement  and  in  no  event  shall  be  diarged  as 
an  item  of  expense. 

"Upon  the  completion  of  any  paving  contract 
the  actual  cost  and  expenses  Miall  be  ascertain- 
ed by  said  parties,  and  such  amount  shall  be 
deducted  from  the  price  received  in  cash,  bonds 
or  tax  bills  at  their  face,  and  the  balance  of  such 
cash,  bonds  or  tax  bills  shall  be  divided  equally 
between  the  parties  hereto,  but  in  the  event  at 
loss  upon  any  contract  such  loss  shall  be  borne 
by  said  second  parties.  The  one-half  received 
by  said  first  parties  is  in  consideration  of  said 
first  parties  selling  said  asphalt,  use  of  tools 
and  appliances  and  the  services  of  said  David 
and  F.  P.  McCormick  as  herein  required.  In 
pursuance  of  this  agreement,  said  second  par- 
ties shall  counsel  with  David  and  F.  P.  McCor- 
mick, and  said  second  parties  shall  not  bid  less 
than  two  ($2.00)  dollars  per  square  yard  upon 
any  asphalt  pa^ng  contract,  without  the  con- 
currence of  said  David  and  F.  P.  McCormick. 

"The  entering  into  this  contract  shall  in  no 
way  confiict  with  the  business  of  the  Parker- 
Washington  Company,  except  as  such  business 
is  exprMsly  limited  by  the  terms  of  this  con- 
tracL  and  said  first  parties  agree  in  carrying 
on  their  business  not  to  hinder  or  delay  said 
second  parties  in  the  conduct  or  carrying  out  of 
their  business  under  the  terms  of  this  agreement 
and  this  agreement  shall  never  lie  construed  as 
a  partnership  between  said  parties. 

It  is  further  agreed  by  and  between  David 
and  F.  P.  McCormick  and  said  second  parties, 
that  said  first  parties  will  sell,  if  requested  by 
said  second  parties,  certain  of  the  stock  vt  said 
first  parties,  and  will  cause  to  be  issued  to  said 
second  parties,  unissued  stock  of  said  first  par- 
ties, to  an  amount,  including  such  stock  as  said 
sectxid  parties  shall  purchase,  equal  to  the  stock 
held  by  other  parties  in  said  corporation.  Said 
second  parties,  shall  pay  par  value  for  all  stock 
issued  by  first  parties,  provided  they  elect  to 
take  such  stock,  and  shall  pay  for  such  stock  as 
they  may  purchase  which  has  already  been  is- 
sued, such  price  as  shall  be  agreed  upon  not  to 
exceed  one-twelfth  (1/12)  of  the  amount  of  stock 
issued  to  the  end  that  said  second  parties  shall 
hold  one-half  of  the  stock  issued  by  said  com- 
pany at  the  time  they  become  stockholders  in 
said  company. 

"In  case  the  said  second  i>arties  take  the  stock 
in  said  company  as  herein  indicated,  then  this 
contract  shall  be  assumed  by  the  Parker-Wash- 
ington Company  as  of  this  date,  and  it  shall 
bear  all  ezpensas  and  receive  all  profits  arising 
out  of  this  contract;    and  in  case  said  second 


gartiea  do  not  take  the  atock  mentioBed  herein 
efore  the  completion  of  this  contract,  then  the 
net  earnings  of  said  first  parties  from  the  date 
hereof  shaD  not  be  considered  an  asset  of  the 
Parker- Washington  Company,  but  shall  innre  to 
the  benefit  of  the  stodcholder*  of  said  company. 

"Said  first  parties  do  not  intend  that  this 
offer  for  the  sale  of  atock  shall  be  an  option,  but 
in  case  first  parties  desire  to  make  any  other 
arrangement,  it  shall  give  said  second  parties 
fifteen  (16)  days'  notice  ot  sudi  intention,  and 
said  second  parties  shall  have  the  fifteen  days 
within  which  to  take  said  stock  under  this  agree- 
ment; and  in  case  said  second  parties  do  not 
take  said  stock  under  this  agreement  witltin  the 
fifteen  days,  then  said  first  parties  shall  be  free 
to  make  any  arrangement  they  deem  wise  as  to 
the  sale  of  stock  or  the  enlargement  of  their 
business,  or  the  termination  of  this  offer. 

"The  parties  of  the  second  part  ma^  desire  to 
form  a  corporation  in  oonjnnction  with  at  least 
one  other  person  for  the  sole  purpose  vt  carry- 
ing out  the  requirements  <^  tills  contract,  and 
in  case  ttus  is  done  the  second  parties  have  the 
right  to  assign  their  interest  in  this  contract  to 
such  corporation,  and  thereupon  this  cwitract 
shall  bind  the  saiid  corporation.  The  said  cor- 
poration shall  have  all  of  the  righta  and  be  sub- 
stituted to  all  of  the  liabilities  of  the  second 
parties  as  fully  and  with  tlie  same  effect  as 
though  the  name  <^  said  corporation  liad  been 
stated  in  this  contract  as  the  party  of  the  second 
parL  and  such  corporation,  if  organized,  shall 
be  diss<^ved  upon  the  completion  of  this  con- 
tract, but  said  second  parties  shall  guarantee  the 
payment  for  the  asphalt  aold  them  as  herein 
set  forth,  and  also  the  turning  over  to  the  first 
parties  the  profits  for  all  work  as  herein  men- 
tioned and  the  five  (5c)  per  square  yard  for  all 
pavements  laid  for  use  ot  plant 

"Witness  the  hands  of  said  parties  to  dupli- 
cates hereof  the  day  and  year  first  abov«  writ- 
ten." 

(Then  follow  the  signatures  and  attestation). 

Tbe  legal  effect  of  this  contract  was  plead- 
ed paragraph  by  paragraph,  nothing  more 
nor  nothing  less,  aad  wound  np  with  a  pray- 
er for  a  Judgment  for  the  |2,0(X),  for  teat 
due  for  the  nse  of  the  shop  and  tools,  etc., 
and  $20,000,  mentioned  in  the  petition,  for 
Its  estimated  share  of  the  profits  it  would 
have  received,  had  the  defendant  performed 
his  part  of  the  contract,  which  he  trando- 
lently  refused  to  do. 

To  the  petition,  the  defendant  filed  a  de- 
murrer which,  with  formal  parts  omitted, 
was  as  follows: 

"(1)  That  plaintilEs'  alleged  cause  of  action 
is  not  an  acti<»i  upon  any  writing  for  the  pay- 
ment of  money  or  property,  and  tliat  the  said 
action  was  not  commenced  within  five  yean 
after  said  alleged  cause  of  action  accrued,  and 
that  plaintiffs'  alleged  cause  of  action  became 
and  was  barred  by  the  statute  of  this  state  with- 
in 6  years  after  the  said  alleged  cause  of  ac- 
tion accrued,  and  was  barred  long  prior  to  the 
institution  of  this  suit 

"(2)  That  it  appears  from  the  face  of  the  said 
third  amended  petition  that  plaintiffs'  alleged 
cause  ot  action  accrued  on  or  about  November 
16,  1898,  and  that  the  period  within  which  such 
an  action  may  be  commenced  under  the  statutes 
of  Missouri  expired  5  years  after  the  alleged 
cause  of  action  accrued,  to  wit,  on  or  about  No- 
vember 16,  1903,  and  that  this  suit  was  not 
commenced  until  July  5,  1905." 

This  demurrer  was  sustained;  and  the 
question  Is,  Was  that  proper  tn  this  case? 

Before  discussing  the  character  of  the 
written  contract  sued  «n  and  the  liability  of 
the  defendants  thereon,  1  wish  to  call  atten- 
tion, tn  passing,  to  the  fact  that  mj  learned 
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Associate,  In  wilting  Um  majority  opinion, 
mlsconcelTOi  the  ebarecter  of  this  suit,  for 
in  paragrapb  2  thereof,  It  is  stated: 

"There  are  two  causes  of  action  alleged  in  tite 
petition:  The  one  for  damages  caused  to  plain- 
tiffs by  the  allegated  fraudulent  failure  of  de- 
fendants to  procure  and  perform  contracts  for 
street  pa-ving,  and  thereafter  to  pay  to  plaintiSs 
flye  cents  per  square  yard  for  40,000  yards  after 
such  street  paving  had  been  laid.  Plaintiffs  al- 
lege that  these  omissions  prevented  'a  gain'  to 
them  of  $2,000.  The  other  for  damages  in  the 
estimated  som  of  120,000,  as  one-half  of  what 
would  have  been  earnings,  if  about  1,000  tons 
of  asphalt,  sold  to  defendants  by  plaintiffs,  had 
been  properly  prepared  and  laid  in  the  form  of 
street  pavements,  under  contracts  let  to  defend- 
ants by  Kansas  C^ty,  which  defendants  fraudu- 
lently fsiled  to  obtain." 

As  previously  stated,  and  as  appears  from 
the  face  of  the  petition,  there  is  but  one  cause 
of  action  stated  therein,  and  not  two,  as  stat- 
ed in  the  majority  opinion ;  nor  was  the  suit 
brought  to  recover  damages  from  the  de- 
fendant for  a  fraudulent  breach  of  contract, 
as  stated  In  that  opinion.  But  the  suit  was 
brought,  as  appears  from  the  petition  and 
the  contract  sued  on,  for  the  recovery  of  mon- 
ey conditionally  promised  in  writing,  to  be 
paid  by  the  defendant  to  the  plaintiff  for  the 
use  of  the  shop  and  tools  mentioned  therein, 
and  for  one-half  of  the  estimated  profits 
thereon  promised  to  be  paid,  had  the  defend- 
ant performed  the  terms  and  conditions  of 
said  contract,  as  he  agreed  to  do.  The  fraud 
was  not  pleaded  as  the  basis  of  the  suit,  but 
tor  the  purpose  of  showing  the  fraudulent 
breach  of  the  promise,  which  would  prevent 
the  defendant  from  shielding  his  liability  be- 
hind the  conditions  of  the  contract,  and 
which,  if  they  had  not  been  performed  by 
him,  on  account  of  inability,  after  exercising 
in  good  faith  all  proper  efforts  on  his  part, 
would  Iiave  excused  his  nonperformance 
thereof,  and  thereby  have  absolved  him  from 
all  liability  ui>on  his  conditional  promise  to 
pay  money.  But,  if,  upon  the  other  hand, 
as  the  petition  shows  to  be  true,  the  non- 
performance of  the  conditions  was  the  inten- 
tional design  of  the  defendant,  whldi  had  he 
performed  would  have  made  his  promise  ab- 
solute, then  die  law  will  not  permit  him  to 
rely  upon  his  own  wrong,  and  say  he  was 
not  liable  to  pay  the  money  promised,  be- 
cause the  conditions  stated  in  the  contract 
had  not  been  performed.  Knlsely  r.  lieathe, 
256  Mo.  341,  166  S.  W.  257. 

I.  Returning  to  the  petition  and  contract 
sued  on:  By  reading  the  contract  sued  oa  In 
this  case,  it  will  be  seen  that  it  either  con- 
tains in  its  own  terms  or  provides  in  express 
terms  that  books  and  accounts  shall  be  kept 
by  the  defendant,  showing  each  and  every 
item  of  cost  and  expense  entering  into  tlie 
construction  of  the  40,000  yards  of  asphalt 
pavement  mentioned  therein ;  and  this  court 
will  take  Judicial  notice  of  the  fact  that 
nnder  the  charter  of  Kansas  City,  all  such 
work  must  be  ordered  by  ordinance  duly 
enacted,  and  that  the  contracts,  plans,  and 
specifications  therefor  must  be  in  writing. 
So,  U  we  ccmsider  the  terms  of  the  eontract 


with  the  records  that  it  provided  should  be 
be  kept  by  the  defendant  in  connection  with 
the  £tiarter  provisions  of  Kansas  City  and 
the  ordinances  and  contracts  mentioned,  ev- 
ery element  of  ,the  contract  between  the  parties 
to  its  smallest  detail  would  have  been  In  writ- 
ing; and  the  d^ault  of  the  defendant  in 
the  nonperformance  of  his  part  of  the  written 
contract  sued  on  prevented  the  entire  trans- 
action from  being  in  writing,  and  thut  non- 
performance constitutes  his  whole  defense  in 
this  case.  That  being  true,  ithen,  in  my 
(pinion,  the  well-known  rule  of  law  applies, 
which  is  to  the  effect  that,  when  the  written 
contract  refers  to  books,  records,  documents, 
or  other  written  Instruments,  and  are  made 
a  part  thereof  and  when  all  of  them  are  read 
together,  they  embrace  the  entire  contract, 
then,  in  legal  effect,  it  is  the  same  for  all 
purposes  as  though  said  IxxAs,  records,  etc., 
had  been  included  in  the  contract  proper. 
But  it  may  be  suggested  that  said  ordinances, 
contracts,  books  and  records,  etc.,  were  not 
in  existence  at  the  time  the  contract  was  ex- 
ecuted, or  at  the  date  this  salt  was  instituted, 
and,  therefore,  that  rule  is  not  applicable  to 
this  case.  It  is  true  they  were  not  in  exist- 
ence at  that  timei  and  In  the  very  nature  of 
the  case  they  could  not  have  been  in  existence 
at  the  time  of  the  execution  of  the  contract 
sued  on;  they  were  matters  that  had  to  be 
performed  after  its  execution,  as  a  part  of 
its  iterformance.  But  thqre  is  a  valid  an- 
swer to  tliat  suggestion  in  my  opinion. 

In  answer  to  tliat  suggestion:  That  sugges- 
tion, in  my  opinion,  is  without  merit,  for  the 
reason  that  the  contract  upon  its  f&ce  shows 
that  they  were  to  be  made  by  the  defendant, 
and,  had  he  done  so,  then  every  element  of 
the  contract,  including  its  performance,  would 
have  been  in  writing  at  Uie  date  o<f  the  insti- 
tntion  of  tills  suit ;  and  had  they  been  made 
by  the  defendant — showing  the  matters  and 
tilings  the  contract  provided  they  should  con- 
tain— then  I  apprehend  no  lawyer  of  sound 
judgment  would,  for  a  moment,  contend  that 
the  entire  contract  was  not  in  writing,  with- 
in the  meaning  of  the  10-year  statute  of 
limitations.  That -must  be  true,  for  the  rea- 
son that  the  acts  of  performance  of  a  con- 
tract cannot,  in  the  very  nature  of  the  case, 
be  Included  in  the  contract  itself,  nor  does 
the  atatate  of  limitations  require  such  an 
Impossibility.  If  that  proposition  is  sound, 
wtiich.  In  my  c^inlon,  it  is,  then  the  fact  that 
said  books  and  aoconnts  were  not  made  and 
kept  by  the  d^endant  Is  unavailing  to  him, 
for  tlie  reasiMi  that  neither  law  nor  equity 
will  permit  him,  or  any  other  person,  to  take 
advantage  of  his  own  wrong — positive  fraud 
and  deception — ^knowingly  and  deliberately 
perpetrated  upon  the  plaintiff,  for  the  pur- 
pose of  damaging  and  injuring  It,  If  not  to 
destroy  Its  business. 

II.  In  the  foregoing  observations  I  have, 
for  argument's  sake,  assumed  that  all  of  the 
terms  of  the  contract  sued  on  were  not  em- 
braced within  the.  written  contract  between 
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tbe  parties,  wtlcb,  as  t  understand,  the  ma- 
jority opinion  In  effect  holds ;  and  therefore 
It  was  necessary  to  piece  oat  the  written  •con- 
tract In  order  to  show  the  entire  contract, 
which  fact  brought  the  case  within  the  6- 
year  statute  of  limitations.  But  as  a  matter 
of  fact,  I  deny  that  such  was  the  case.  What 
part  of  the  contract  sued  on  was  not  in  writ- 
ing, as  indicated  by  the  writing  sued  on,  and 
where  are  the  allegations  in  the  petition  so 
stating,  or  even  intimating  anything  of  that 
kind?  The  answer  is,  Where?  They  do 
not  exist  If  they  do,  neither  the  conrt  nor 
counsel  have  pointed  a  finger  thereto,  nor 
have  I  been  able  to  find  any  such  provision 
In  the  written  contract  or  statement  in  the 
petition,  after  carefully  reading  them  a  num- 
ber of  times.  But  the  majority  opinion  does 
h(fld  that  It  was  necessary  for  the  plaintlS 
to  resort  to  parol  testimony  in  order  to  make 
out  its  case,  and  that  said  fact  destroyed  the 
written  contract  as  one  for  payment  of  money 
or  property,  within  the  meaning  of  the  10- 
year  statute  of  limitations,  and  brings  it 
within  the  purview  of  the  5-year  statute.  For 
that  reason,  as  previously  stated,  the  major- 
ity opinion  must  in  efCect  hold  that  all  of 
the  terms  of  the  contract  made  between  the 
plaintiff  and  the  defendant  were  not  reduced 
to  writing,  and  embraced  in  the  written  caa- 
tract  sued  on ;  for  otherwise  such  parol  testi- 
mony would  have  been  wholly  Immaterial, 
irrelevant,  and  incompetent — not  tending  to 
prove  any  issue  whatelver  in  the  case.  I 
adhere  to  that  time-honored  rule  of  law 
whidi  is  to-  th6  Effect  that  whMiever  a  con- 
tract has  been  reduced  td  writing  and  signed 
by  the  parties,  It  cannot  thereafter  be  varied, 
added  to,  subtracted  fl'om,  or  altered  by  parol 
testimony,  except  where  It  appears  from  the 
face  of  the  writing  itself  that  all  of  the 
terms  of  the  contract  were  not  onbraoed 
therein;  but  where  such  fact  does  appear 
from  the  face  of  the  wrttlug,  then  the  remain- 
der of  the  contract  may  be  shown  by  parol 
testimony,  if  properly  pleaded,  and  provided 
the  contract  is  not  one  the  statute  of  frauds 
requires  to  be  in  writing; 

Clearly,  as  before  aitated,  the  writing  sued 
on  does  not  show  upon  its  face  that  all  of 
the  terms  of  the  contra<it  actually  entered 
into  between  the  parties  were  not  reduced  to 
writing;  and  for  that  reason  there  were  no 
parts  of  the  contract  resting  in  parol,  which 
could  have  been  pleaded  or  proven  by  parol 
testimony.  In  other  words,  if  a  written  con- 
tract shows  upon  Its  face,  as  this  one  does, 
tliat  all  of  the  terms  of  the  contract  were  re- 
duced to  writing,  then  there  was  no  element 
of  It  resting  in  parol  which  could  have  been 
pleaded,  and  consequently  could  not  have  been 
proven  by  parol  evidence. 

An  additional  observation  regarding  the 
necessity  of  the  contract  providing  for  the 
acts  of  Its  performance:  As  previously  stat- 
ed, the  contract  may  provide  what  acts  shall 
be  done  in  its  performance,  and  by  whom 
they  must  be  penCormed;    but  wb«ther  they 


have  been  performed  or  not  moat,  of  neces- 
sity, '  t>e  shown  by  parol  testimony,  for  the 
obvious  reason  the  performance  of  a  con- 
tract must  be  subsequent  to  its  execution. 

In  the  case  at  bar,  had  the  defendant  per- 
formed his  part  of  the  contract,  except  as 
to  paying  plaintiff  its  $2,000,  and  one-half  of 
the  profits,  the  only  facts  which  the  plaintiff 
would  have  been  required  to  prove  by  pard 
evidence  in  order  to  have  been  entitled  to  a 
recovery  would,  at  most,  have  been  that  it  sold 
and  delivered  to  the  defendant  the  asplialt 
mentioned ;  that  it  was  of  the  kind  and  stand- 
ard spedfled  in  the  contract;  that  it  turned 
over  to  the  defendant  ithe  shops  and  tools,  also 
mentioned  therein ;  and  that  the  accounts  of 
the  cost  of  the  labor  and  materials  and  other 
items  of  exx)enae  which  entered  Into  the 
street  Improvements  were  true  or  false,  as 
the  case  may  have  been,  and  what  balance. 
If  any,  there  remained  in  favor  of  the  con- 
tractors, one-half  of"  which  wonld  have  be- 
longed to  the  plaintiff.  This  Is  precisely 
whSit  was  done  In  the  case  of  Knisely  v.  Lea- 
the,  256  Mo.  341,  166  S.  W.  267.  In  that  case 
the  plaintiff  had  to  show  by  parol  testimony 
that  he  had  found  a  purchaser  for  the  land, 
at  the  price  stated,  and  that  he  was  able, 
ready,  and  willing  to  pay  for  the  same  in  the 
manner  stated  In  the  contract  An  of  those 
matters  pertained  to  the  performance  of  the 
contract,  and  not  to  the  promise  to  pay  money 
or  property.  The  same  is  true  in  the  case  at 
bar.  The  matters  mentioned  in  the  majority 
opinion,  which  had  to  be  proven  by  parol 
testimony,  also  pertained  to  the  performance 
of  the  contract,  and  not  to  the  promise  of  the 
defendant  to  pay  the  sums  before  mentlMied. 
The  promise,  in  both  cases,  was  contained  in 
other  provisions  of  the  contract 

The  mere  fact  that  the  breach  of  the  con- 
traot  was  brought  about  by  fraud  and  de- 
ception on  the  part  of  the  defendant  Is  wholly 
immaterial  In  so  far  as  the  rights  of  the 
plaintiff  to  sue  thereon  are  concerned.  If  the 
coiftract  was,  at  the  time  of  Its  execution, 
a  promise  to  pay  money,  which  clearly  it  was, 
then  no  subsequent  act  of  the  defendant 
fraudulent  or  otherwise,  could  change  the 
character  of  that  promise,  or  have  substltnted 
one  statute  for  another  for  its  government 
Certainly  the  defendant  stands  in  no  better 
position  for  having  broken  his  contract 
through  means  of  fraud  and  deception  than 
he  would  have  occQpled  bad  be  stood  idly 
by  without  exerting  an  effort  to  perform 
bis  parts  thereof;  and,  had  the  defendant 
breached  the  contract  in  the  manner  last  sug- 
gested, there  could  be  no  shadow  of  doubt 
In  my  opinion,  but  what  the  suit  thereon 
would  have  been  for  a  breach  of  a  contract 
for  the  payment  of  money,  and  In  that  case 
all  that  the  plaintiff  would  have  been  requir- 
ed to  prove,  in  order  to  have  entitled  him  to 
a  recovery,  was  that  the  defendant  made  no 
effort  to  perform  the  contract ;  that  the  con- 
ditions therein  stated  could  have  been  per- 
formed by  him  by  the  exercise  of  proper  ef- 
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torts,  the  contract  price  for  laying  the  pave- 
meot  and  the  cost  and  expenses  for  laying  the 
same.  The  apparent,  not  real,  efforts  of  per- 
formance of  the  contract  made  by  the  defend- 
ant did  not  relieve  him  from  hla  promise 
to  pay  the  plaintiff  the  two  sums  of  money 
mentioned  In  the  contract ;  nor  the  fact  that 
said  promise  vas  conditioned  upon  his  ability 
to  procure  the  contracts  from  the  city  for 
laying  the  payement  relieve  him,  when  he 
made  no  eftort  to  procure  them  or  to  hare 
them  confirmed  when  procured. 

The  conditions  of  ithe  contract  is  this  case 
are  very  much  like  those  In'  the  case  of  Ejilse- 
ly  V.  Leathe,  supra.  Here  the  conditions  are 
that  the  defendant  was  to  use  his  best  eBottB 
to  secure  coiktracts  from  the  city  to  do  the 
street  paving  moitloned  in  the  contract ;  that 
he  should  construct  the  pavements  according 
to  the  contracts,  plans,  and  spedflcations,  and 
keep  true  and  accurate  accounts  of  the  cost 
and  expenses  thereof  and  pay:  First,  to 
plaintiff,  12,000,  for  the  use  of  sbcfp  and  tools, 
regardless  of  the  profit  made  or  loss  sustained 
In  c(HtBtmctlng  the  40,000  yards  of  pavanent 
mentioned  In  the  contract ;  and,  second,  one- 
half  of  the  net  profits  to  he  realised,  if  any, 
for  constructing  said  pavements;  while  in 
the  Knisely  Case  the  conditions  of  sale  were 
that  the  real  estate  agent,  Knisely,  should 
find  a  purchaser  for  the  land  who  was  able, 
wUUng,  and  ready  to  pnrdiase  the  same  upon 
file  terms  stated  In  the  contract,  and  that 
the  agent  was  to  receive  from  Bdr.  Leathe, 
landowner,  for  his  services,  the  sum  of  $107,' 
BOO,  payable  in  four  Installments — 

"the  first  one  of  $37,941.19,  and  each  of  the 
three  additional  payments  of  923,186.27  each, 
at  such  time  and  place  aa  I  receive  the  princi- 
pal payments  for  said  real  estate,  as  per  con- 
tract of  sale  entered  into  by  me  with  Charles 
C.  Walcott  of  even  date  herewitji." 

In  the  former  case  the  plaintiff  was  to  be 
paid  the  $2,000  for  the  use  of  the  shop  and 
tools,  and  the  one-half  of  the  net  profits.  If 
any,  realized  out  of  the  contracts,  as  soon  as 
the  defendant  constructed  the  pavements. 
In  the  latter  case,  Knisely  was  to  be  paid 
his  commission  for  selUng  the  real  estate  by 
Leathe,  in  said  four  Installments,  out  of  the 
four  Installments  of  the  purchase  price  of  the 
land,  as  they  were  paid  by  Wolcott  to  him. 
Knisely  performed  his  part  of  .the  contract, 
but  Leathe  refused  to  sell  the  land  to  Wol- 
cott, and  therefore  contended  that  Knisely 
was  not  entitled  to  his  commitwlons  because 
they  were  only  payable  out  of  the  Install- 
ments of  the  purchase  money  as  they  were 
paid  to  him  by  Wolcott;  and,  as  the  latter 
had  never  paid  him  any  of  the  purchase  mon- 
ey, Knisely  was  entitled  to  no  commissions. 
The  court  in  that  case  said:  That  is  true; 
but  it  was  your  own  wrong  which  prevented 
Wolcott  from  paying  the  purchase  price,  and 
you  will  not  therefore  be  heard  to  say  the 
purchase  price  was  not  earned  by  Knisely. 
The  same  is  true  In  the  case  at  bar;  it  was 
the  wrong  of  the  defendant  which  prevented 


the  plaintiff  from  receiving  the  $2,000,  for 
the  use  of  the  shop  and  tools  and  its  portion 
of  the  estimated  profits  It  would  have  been 
entitled  to  had  the  work  under  the  paving 
contracts  been  done  by  the  defendant. 

The  following  parallel  columns,  prepared 
by  counsel  for  plaintiff,  will  show  more  clear- 
ly the  analogy  of  the  two  cases  and  the  ap- 
plicability of  rules  of  law  laid  down  in  that 
case,  to  the  one  at  bar: 


This  Oaa«, 

In  tbls  ease  tlie  prom- 
ises stud  on  ars  aa  fol- 
lows: 

"Said  seooitd  parties 
Shan  par  said  first  par- 
tis* Svs  (Sc)  p«r  squars 
jrard  tor  all  asphalt  pav- 
Inx  laid  under  this  con- 
tract, said  snm  bslng  In 
parmsat  tor  ths  use  ot 
said  plant  and  shall  b* 
paid  by  second  parties 
without  regard  to  either 
profit  or  loss  in  the  lay- 
ing of  aiiy  pavement  and 
in  no  vrant  shall  b* 
charged  as  aa  Item  of 
expense. 

"Upon  the  oowpletlon 
ot  any  paving  contract 
the  actual  coat  and  ex- 
penses shall  be  aseer- 
tatnsd  by  said  parties; 
and  such  amount  shall 
be  dsdnctad  from'  ths 
price  received  In  cash, 
bonds  or  tax  bills  at 
their  taos,  and  the  bal- 
ance of  such  cash,  bonds 
»r  tax  bills  shaU  be 
divided  equally  between 
the  parties  hereto,  but  la 
the  evMit  ot  loes  upon 
any  contract  such  loss 
shall  be  borne  by  said 
second  parties." 

In  tbls  case  It  Is  said 
(oplnlctt,  page  t): 

"It  [the  contract]  fur- 
ther provided  that  de- 
fendants shoald  pay 
plaintiffs  five  cents  per 
square  yard  for  all  as- 
phalt paving  laid  pursu- 
ant to  said  contract." 

Again  (page  4): 

"These  clauses  of  the 
contract  show  on  their 
face  by  express  terms 
that  the  only  promise  to 
pay  any  money  was: 
yint,  a  promise  to  pay 
five  cents  per  square 
yard  for  all  asphalt  laid 
under  this  contract ; 
and,  second,  a  promise 
to  pay  one-bait  of  the 
profits  ot  tha  pavlns 
work  after  Its  comple- 
tion." 

Again  (page  B): 

"It  Is  olear,  thereton^ 
that  neither  ot  the  con- 
ditional promises  recited 
in  the  two  above  clauses 
ever  became  absolute  ob- 
Ugations  on  the  part  of 
the  defendants,  for  no 
promise  baaed  upon  a 
condition    oas     b*    *n- 


Rnlseiys  Otaa. 

In  Knisely's  Case  the 
yromiae  sued  on  was  as 
follows  (supra,  S66  Uo. 
n«,  1«  S.  W.  266): 

"I  hereby  promise  and 
agree  to  pay  to  Charles 
H.  Knisely,  of  St  Louis, 
Hissouii,  trustee,  or  his 
order,  the  sum  of  one 
hundred  and  seven  thou- 
sand five  hundred  ((107,- 
500)  dollars  out  of  ths 
purchase  prlc*  ot  $860,- 
<00;  the  payment  ot 
said  tUrT,600^  to  be  made 
by  me  to  said  Charles  H. 
Knisely,  trustee,  or  Us 
order.  In  four  payments; 
the  first  one  ot  |37,t41.U, 
and  each  of  the  three 
additional  payments  ot 
|a,lMJ7  each,  at  such 
time  and  place  aa  I  re- 
ceive the  prlnctpai  pay- 
ment tbr  said  real  es- 
tate as  iwr  coatraot  ot 
sale  entered  Into  by  me 
with  Charles  O.  Woloott 
of  even  date  herewith." 


In  Knisely's  Cass  (SEt 
Mo.  36S,  166  S.  W.  S63),  It 
is  said: 

"It  is  clear  that  coun- 
sel tor  respondent  were 
arglng  that  plaintiff 
could  not  recover  be- 
cause there  bod  been  no 
money  paid  by  Wolcott 
to  Leathe  (as  It  is  here 
contended  and  held  that 
plaintiffs  cannot  recover 
because  there  had  been 
no  asphalt  laid).  So 
that  from  all  standpoints 
the  character  ot  this 
written  Instrument  be- 
tween Leathe  and  Knise- 
ly is  a  vital  question 
here.  In  view  of  the  (act 
that  this  case  must  go 
back  tor  trial  below. 
Not  only  so  but  ths  very 
character  ot  the  suit  Is 
challenged ;  and,  the 
court  below  having  sus- 
tained the  demurrer  aa  a 
whole  we  must  take  the 
view  here  that  the  trial 
court  stood  with  the  re- 
spondent ui>on  these  con- 
tentions as  to  the  char- 
acter ot  the  suit,  and  the 
character    of    the    oon- 
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forced  •■  nob  antll  tha 
eontlngenoy  upon  which 
It  depends  has  happened. 
*  *  *  Such  wrongful 
conduct  [of  the  defend- 
nnts]  would  conatltute  a 
legal  basis  tor  an  Im- 
plied assumpsit  on  their 
part  to  pay  the  damages 
caused  thereby,  but  It 
could  not  alter  the  terms 
of  the  conditional  prom- 
ise to  pay  as  used  In  the 
written  contract. 

Again  (Id.): 

"They  do  not  state  • 
cause  of  action  oa  • 
written  contract  to  pay 
money  upon  certain  oon- 
dttlona  which  never  hap- 
pened. •  •  •  Under 
the  contract  referred  to 
In  the  peUtlon.  It  the 
defendants  bad  laid  the 
pavement,  or  If  defend- 
ants had  obtained  the 
laying  of  paving  work 
from  Kansas  City  and 
bad  performed  such  work 
and  reaped  a  profit 
therefrom  and  had  tailed 
to  pay  the  speolflc  gen- 
eral sum  agresd  by  them 
to  be  paid  on  said  con- 
tingencies, these  plain- 
tiffs could  have  sued  de- 
fendants on  the  promises 
to  pay  contained  In 
their  oontract,  and  oould 
have  recovered  In  that 
action  whatever  amount 
the  evidence  showed  was 
doe." 


Again   (page  O: 

"tf  the  action  had 
been  predicated  upon  the 
simple  averment  of  such 
promises,  conpled  with 
the  further  averment 
that  no  asphalt  pave- 
ment had  ever  been  laid 
and  no  paving  business 
had  ever  been  carried  on, 
then  the  petition  would 
have  been  subject  to  a 
general  demurrer,  tor 
the  reason  that  it  show- 
ed on  Its  face  two  condi- 
tional promises  which 
had  never  ripened  into 
legal  obligations." 


tract.  He  could  not 
have  sustained  the  sec- 
ond ground  of  demurrer, 
as  he  did,  without  say- 
ing that  the  written  con- 
tract was  not  one  'tor 
the  payment  of  money  or 
property,'  or  without 
saying  that  the  suit  was 
not  upon  the  written 
contract." 

Again  (256  Mo.  STl,  1« 
8.  W.  266): 

"The  petition  proceeds 
upon  the  theory,  and 
rightfully  so,  that  it 
Wolcott  purchased  the 
property  and  a  comple- 
tion of  that  purchase  by 
exchange  of  deeds  and 
trust  deeds  was  prevent- 
ed by  the  act  of  Loathe, 
then  the  money  mMi- 
tloned  in  tJie  Loathe- 
Knlsely  contract  at  once 
became  due,  and  this, 
too,  without  rsferencs  to 
the  payment  of  any  mon- 
ey by  Wolcott  In  other 
words,  that  Leethe  oould 
not  willfully  refuse  to 
enforce  the  Wolcott  con- 
tract, and  thereby  defeat 
the  promise  to  pay  made 
In  the  Knlsely  contract. 
It  follows  that  counsel 
tor  respondent  are  In  er- 
ror when  they  Insist  that 
the  action  Is  one  sound- 
ing In  damages  tor  a 
breach  of  contract.  It 
also  follows  that  the  olr- 
colt  court  was  In  error 
It  It  followsd  this  bent 
of  counsel's  mind.  It  Is 
further  trns  that  the 
court  was  In  error  when, 
la  sustaining  the  second 
ground  of  demurrer,  that 
the  petition  stated  no 
cause  of  action  without 
the  allegation  that  the 
money  had  been  paid  by 
Wolcott" 

Again  (2G<  Mo.  n(,  !<• 
B.  W.  166): 

"This  contract,  at  least 
when  conpled  with  the 
allegation  that  Wolcott 
or  his  assigns  stood 
ready  and  willing  to  per- 
form and  Leathe  refused 
and  failed  to  perform 
the  Leathe-Wolcott  con- 
tract, rendered  Loathe 
liable  at  once  for  the 
full  amount  agreed  to  be 
paid  in  tha  Knissly  oon- 
tract as  and  of  the  date 
of  such  retuBBl,  and  this, 
too.  In  a  suit  upon  the 
oontract" 

Again  (1S6  Mo.  877,  166 
B.  W.  267): 

"The  action  Is  upon 
the  contract,  and  at  the 
very  most  It  Is  only  re- 
quired to  go  outside  of 
the  contract  to  show 
that  Wolcott  was  ready 
and  willing  to  perform, 
and  Leathe  refused  to 
perform,  the  Wolcott- 
I<eathe  oontract" 


The  same  prlndplefl  of  law  annoimoed  in 
the  Knlsely  Case  are  oonttolling  in  thia. 
There,  in  discussing  what  oonatituted  a  writ- 
t«i  promise  to  pay  money  or  property,  with- 
in the  meaning  of  the  10  year  statute  o£ 
limitations,  tills  court,  on  page  381  of  2S6 
Ho.,  on  page  281,  of  168  8.  W.,  said : 

"It  makes  no  difFerence,  however,  whether 
the  snit  be  In  debt  for  the  amount  due  upoa  a 
oxitract,  or  in  covenant  to  recover  unliqmdated 
damages  for  its  breach.  Both  are  alike  on  the 
contract;  and  if  the  contract  is  'for  the  {Miy- 
ment  of  money  or  i>ropert7,'  it  fills  the  require- 
ment of  the  provisions  of  the  statute  of  limi- 
tations we  have  quoted.  The  following  cases  are 
more  or  less  in  point  on  the  same  question: 
Reyborn  t.  Casey,  29  Mo.  129;  Moomian  t. 
iSharp,  36  Ma  2S8 ;  Henoch  v.  Chaney,  61  Mol 
129,  133:  Miner  v.  Howard,  93  Mo.  App.  669 
[67  S.  W.  692].  We  have  no  doubt  that  the 
lO-year  limitation  would  apply  in  a  suit  of  thia 
character  brought  on  a  similar  oontract  in  the 
lifetime  of  the  party." 

I  have  always  understood  the  role  to  be 
that  if  the  contract  contalna  an  express  or 
by  neoeesaiy  implication,  an  agreement  to 
pay  money  or  property,  then  the  10  year  stat- 
ute of  limitations,  and  not  the  6,  govema  the 
same.  This  is  made  clear  by  the  mere  state- 
ment of  the  fact  that  it  Is  the  promise  of  the 
obligor  which  must  be  In  writing,  not  the 
consideration  he  received  for  entering  into 
the  same,  nor  what  acta  he  agreed  therein 
to  perform  in  carrying  the  contract  into  ex- 
ecatl(Hi.  Those  matters  have  nothing  whatr 
ever  to  do  with  the  promise  made  nor  its 
character,  except,  of  course.  In  a  proper 
case  tlie  promise  might  be  shown  to  be  void 
for  a  want  of  consideration  or  a  failure 
thereof. 

The  contract  sued  on  contains  the  follow- 
ing provisions  or  promises  made  by  tlie  de- 
fendant, viz.: 

"Said  second  parties  shall  pay  said  first  pai^ 
ties  five  (6c)  cents  per  square  yard  for  all  as- 
phalt paving  laid  imder  tnia  c<Hktract,  said  sum 
being  in  payment  for  the  use  of  said  plant  and 
shall  be  paid  by  second  parties  without  regard 
to  either  profit  or  loss  in  the  laying  of  any  pave- 
ment, and  in  no  event  shall  be  marged  as  an 
item  of  expente, 

"Upon  the  completion  of  any  paving  contract 
the  actual  cost  and  expenses  snail  be  ascertain- 
ed by  said  parties,  and  such  amount  shall  be  de- 
ducted from  the  price  received  in  cash,  bonds 
or  tax  bills  at  their  face,  and  the  balance  of 
such  cash,  Iy>nds  or  tax  bills  shall  be  divided 
equally  between  the  parties  hereto,  but  in  the 
event  of  loss  upon  any  contract  snch  loss  shall 
be  borne  by  said  second  parties." 

Aa  well  stated  by  ocmnsel  for  platntifl: 
TTbe  relief  sought  is:  (1)  For  the  recovery 
of  $2fiOO,  being  five  cents  per  square  yard  fw 
40,000  square  yards  of  asphalt  pavement,  being 
the  specific  liquidated  sum  that  at  all  events 
and  in  any  event  defendant,  by  the  first  of  the 
foregoing  provisions,  agreed  to  pay;  and  (2) 
for  the  recovery  of  $20,000  for  failure  to  pay, 
as  promised  in  the  second  of  the  above  provi- 
siona  If  either  or  both  of  these  express  writ- 
ten promises  to  pay  are  promises  to  pay  money 
or  property,  the  action  was  well  brought  within 
the  10-year  period,  and  the  judgment  of  the  cir- 
cuit court  must  be  reversed  and  plaintib  award- 
ed a  trial." 

Can  there  be  any  question  but  what  the 
promise,  before  (juoted  from  the  contract  sued 
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B  for  tbe  paymeDt  at  money,  the  f2,> 
d  the  one-haU  of  tbe  net  profits  of  the 
Improvements,  represented  by  the  $20,- 
Mitioned?  Clearly  not,  for  the  defend- 
rer  promised  to  pay  anything  else ;  but 

pronodse  to  i>ay  the  former  som,  and 
Lf  of  the  net  profits  to  be  derived  from 
<eet  improvementa  to  be  conatmcted  by 
hlch  plalntlfl  estimates  would  have  been 
i,  had  the  defendant  complied  with  the 
tarts  of  the  contract;  and  for  that  lea- 

sued  for  the  $20,000.  In  discussing  a 
:  case  the  Ck>itrt  of  Appeals  In  the 
t  Miner  et  aL  v.  Howard,  93  Mo.  App. 
1  page  672,  67  S.  W.  682.  on  page  6d3, 

that  instrument,  there  arose  a  promise  to 
>r  the  labor  and  materials;  and  it  Is 
're  not  true,  as  contended  by  defendants 
be  claim  for  the  material  in  controvers; 
irred  because  more  than  6  years,  allowed 
tions  on  accounts,  bad  elapsed.  *  *  • 
ict  that  the  sum  to  be  paid  was  not  ascer- 
when  the  bond  was  executed,  and  there* 
lot  named  therein,  does  not  prevent  the 
ation  of  the  statute.  Carr  v.  Thompson, 
).  472;  Reybum  v.  Casey,  20  Mo.  129; 
nan  v.  Sharp,  35  Mo.  283.  Neither  is  it 
iection  to  this  view  of  the  statute  that  the 
in  suit  is  a  collateral  or  indirect  promise 
?  money.  Martin  v.  Knapp,  45  Mo.  48; 
•y  V.  Lynch,  61  Mo.  560.  Though  indirect, 
>nd  itself  contains  a  promise  and  was  a 
g  'for  the  payment  of  mon«7,'  which  would 
n  an  action  within  10  years." 

the  case  of  Shlnn  v.  Wooderson,  96 
lPP.  6,  75  S.  W.  687,  the  plaintiff  made 
reement  with  the  trustees  of  the  church 
rnlsh  moneys  for  the  construction,  the 
ies  agreeing  to  reimburse  him  and  to 
blm  a  lien  or  mortgage  on  the  church 
:rty  for  such  sum  as  they  did  not  re- 
lim  when  the  Improvements  were  com- 
1.  Shinn  claimed  a  balance  for  which 
id  not  been  paid,  and  brought  suit  for 
ter  5  years.     The  court  says  (95  Mo. 

13,  76  S.  W.  680) : 

le  rendition  of  the  account  by  items  will 
eated  merely  as  evidence  offered,  upon  the 
of  plaintiff,  to  show  that  in  good  faith  he 
>ay  out  the  amount  lie  agreed  with  defend- 
to  advance.  The  petition  sets  out  that  he 
shed  that  amount  to  the  trustees  upon  the 
rstanding  that  if  he  was  not  repaid,  he 
to  have  his  lien  upon  the  lot.  The  amount 
he  was  to  let  the  trustees  have  was  agreed 

and  fixed  at  the  sum  stated.  It  follows, 
.  this  is  not  a  suit  upon  an  account,  but  a 
upon  an  agreement." 

le  court  held  the  10-year  statute  ap- 
I.  In  Howe  V.  Mlttelberg,  96  Mo.  App. 
493,  70  S.  W.  396,  397,  the  court  says: 
I  we  tent  the  applicatioD  of  the  statiTto  of 
mtions,  as  appelant  claims  we  should,  by 
ig  whether  the  contract  shows  on  its  face 
xtmiae  to  pay,  or  requires  evidence  aliunde 
how  a  promise  (Carr  v.  Thompson,  67  Mo. 
,  the  canse  of  action  falls  within  the  10-year 
tation,  because  the  contract  carries  on  its 
a  promise  to  pay  money." 

1  the  Martin  r.  Knapp  Case,  46  Ma  48, 
suit  was  on  an  administrator's  bond,  and 
5-yeaT  statute  was  pleaded  in  i>ar.  The 
rt  pointed  out  in  the  opinion  that  the 
ute  limitation  of  1849  was  amended  In 


the  Berlalon  of  1866  by  ranlttlng  the  word 
"direct"  In  describing  actions  on  written  In- 
struments for  the  payment  of  money,  and 
that  the  Legislature  did  so  with  the  object 
of  including  in  the  10-year  limitation  all 
actions  founded  on  such  instruments,  wheth- 
er the  promised  payment  was  to  be  certain 
or  contingent  That  statute  has  never  been 
amended  since  1855.  In  Bridges  v.  Stephens, 
132  Mo.  640,  34  S.  W.  555,  the  court  said: 

'|The  result  of  these  decisions  is  that  if  the 
writing  in  question  contains  enough  to  raise  the 
promise  [to  pay  money  or  property]  sued  on, 
the  ten-year  limitation  applies  to  an  action  for 
its  breach.  If  the  obligation  is  clearly  appar- 
ent from  the  writing,  the  lH%ach  of  it  may  be 
exhibited  by  facts  outside  the  writing." 

In  Carr  v.  Thompson,  referred  to  In  Howe 
V.  Mlttelberg,  67  Mo.  472,  Thompson's  writ- 
ten promise  was — 

"that  he  *  *  *  should  pay  the  said  Carr 
the  amount  for  which  he  may  be  liable  as  the 
security  on  the  bond  of  one  J.  Henry  Chiles,  as 
guardian  of  his  daughter,  Sally  Chiles,  as  soon 
as  the  same  is  ascertained  and  known,  say  in 
12  months  from  this  date  [September  11,  1866], 
by  note  and  security,  wiu  mterest  from  this 
date." 

The  court,  on  i>Bge  476  of  67  Mo.,  said: 

"The  promise  to  pay  was  in  writing,  and 
though  the  sum  to  be  paid  was  not  expressed  in 
the  writing,  but  was  by  the  terms  thereof  to  be 
thereafter  ascertained,  that  fact  would  not  take 
it  from  under  the  operation  of  the  10-year  stat- 
ute. Were  the  writing  of  such  a  character  that 
evidence  idiunde  would  be  required  in  order  to 
show  a  promise  to  pay,  the  limitation  of  6  years 
would  apply." 

In  Curtis  y.  Sexton,  201  Mo.  217,  230,  100 
S.  W.  17.  20,  the  court  says: 

"Defendant  also  contends  that  the  cause  of 
action  falls  within  the  5-year  statute  of  limita- 
tions, and  is  therefore  barred.  The  argument  is 
that  when  evidence  beyond  the  written  document 
must  be  resorted  to  in  order  to  make  out  the 
case,  it  is  not  an  action  upon  'a  writing  *  *  * 
for  the  payment  of  money  or  property'  within 
the  meaning  of  section  4272,  Revised  Statutes 
1889  [wliich  is  the  10-year  limitation],  and  sev- 
eral cases  are  cited  as  supporting  that  argu- 
ment, among  them  Menefee  v.  Arnold,  51  Mo. 
536 :  Brady  v.  St  Joseph,  84  Mo.  App.  309,  and 
others..  But  that  is  a  misconception  of  those 
cases;  they  only  mean  to  say  that  where  the 
promise  or  agreement  to  pay  on  which  the  ac- 
tion is  based  is  not  found  in  express  terms  or 
by  fair  implication  -in  the  writing,  but  the 
cause  of  action  arises  out  of  facts  collateral  to 
the  uistrument ;  it  does  not  fall  within  the  pro- 
vision of  that  section  of  the  statute  of  limitations. 
In  the  case  at  bar  there  is  an  express  agree- 
ment to  pay  the  amounts  the  plaintiff  paid  on 
account  of  bis  purchase  and  interest  uiereon, 
the  only  necessity  for  going  beyond  the  paper 
writing  to  malce  out  the  case  is  to  show  the  per- 
formance of  the  contract  on  the  part  of  the 
plaintiff  and  the  breach  on  the  part  of  the  de- 
fendant The  action  is  founded  on  the  written 
contract,  and  falls  within  the  10-year  section 
of  the  statute  of  limitations." 

To  the  same  effect  Is  the  case  of  Ball  v. 
Cotton  Press  Co.,  141  Mo.  App.  26,  121  S.  W. 
798.  Tliat  was  an  action  to  recover  a  divi- 
dend (HI  stock  hdd  In  the  defendant  company, 
and  was  bottomed  on  a  minute  record  of  the 
board  of  directors,  which  recited  that  a  cer- 
tain sum  Should  "be  paid  pro  rata  according 
to  the  number  of  Bhares  bfHii  hy  tbem  [the 
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stockholdera]."  It  was  contended  tbat  the 
action  waa  barred  by  the  6-year  statute  of 
Umitatlons.  Vie  ooort  says  (141  Ma  App.  42, 
121  S.  W.  802): 

"In  order  for  a  writing  to  be  a  promiae  to 
pay  money  in  the  sense  of  the  10-year  Umita- 
don  section,  the  writing  must  contain  words 
which  either  express  a  promise  to  pay,  or  from 
which  a  promise  may  be  impUed.  Reybum  t. 
Casey,  29  Mo.  129;  Oarr  v.  Thompson,  67  Ma 
472;  Howe  v.  Mittelberg,  96  Ma  I^p.  490  [70 
S.  W.  396].  What  was  written  in  the  record  <rf 
the  meeting  of  the  directors  of  the  Peper  (com- 
pany imported  a  promise  to  pay  plaintiff  $1,600 
as  his  part  of  the  dividend.  *  •  •  The  pres- 
ent action  was  instituted  about  9  years 'after 
the  declaration  of  the  dividend,  and  is  not  bat^ 
red." 

In  tbe  sai^lemental  opinion  of  Judge 
Graves,  In  the  case  of  Knlaely  t.  Leathe, 
supra,  the  point  Is  ably  and  thoroughly  dis- 
cussed. In  that  case  the  obligation  to  pay 
the  plaintiff  was  to  pay  him  out  of  moneys 
thereafter  to  be  paid  to  the  defendant  under 
a  contract  which  he  had  with  one  Wolcott. 
The  cotirt,  on  page  368  of  2S6  Mo.,  on  page 
264,  of  166  &  W.,  said: 

"He  [the  trial  judge]  could  not  have  sustain- 
ed the  second  ground  of  the  demurrer,  as  he  did, 
without  saying  that  the  written  contract  waa 
not  oii£  'for  the  payment,  of  money  or  property,' 
or  without  saying  that  the  suit  was  not  upon 
the  written  contract,  but  waa  one  for  damages  of 
which  the  written  contract  might  be  purely  evi- 
dentiary." 

Again  (256  Mo.  872,  166  &  W.  265): 
"Tb«  petition  proceeds  upon  the  theory,  and 
rightfully  so,  that  if  Wolcott  purchased  the 
property,  and  a  completion  of  that  purchase  by 
exchange  of  deeds  and  trust  deeds  was  prevent- 
ed by  the  act  of  Leathe,  then  the  money  men- 
tioned in  the  Leathe-Knisely  contract  at  once 
became  due,  and  tbia,  too,  without  reference 
to  the  payment  of  any  money  by  Wolcott;  in 
other  words,  that  Leathe  could  not  willfully 
refuse  to  enforce  the  Wolcott  contract,  and 
thereby  defeat  the  promise  to  pay  made  in  the 
Knisely  contract  It  follows  that  counsel  for 
respondent  are  in  error  when  they  insist  that 
the  action  is  one  sounding  in  damages  for  a 
breach  of  contract.  It  also  follows  that  the  cir- 
cuit court  was  in  error  if  it  followed  this  bent 
of  counsel's  mind.  It  is  further  true  that  the 
court  was  in  error  when  in  sustaining  the  sec- 
ond ground  of  the  demurrer,  that  the  petition 
stated  no  cause  of  action  without  the  allegation 
that  the  money  had  been  paid  by  Wolcott. 
That  one  having  an  enforceable  contract  of  sale 
with  another  person,  induced  and  procured  by 
an  agent,  cannot  defeat  the  agent's  commission 
by  refusing  to  enforce  the  contract  is  well  set- 
tled law.  Bis  refusal  to  carry  out  the  contract, 
or,  in  the  event  he  himaelf  has  dgned  the  con- 
tract of  sale  with  the  purchaser,  his  refusal 
afterwards  to  enforce  soch  contract,  renders  him 
liable  for  commission  in  the  sum  agreed  upon." 

I  state,  without  fear  of  refutation,  that 
the  consensus  of  the  authorities  Is  to  the 
effect  Just  stated,  and  that  the  contract  sned 
on  is  a  promise  to  pay  money,  and  there- 
fore is  governed  by  the  10-year  statute  of 
llmitatloD. 

I  will  now  cai«fully  review  the  authorities 
cited  and  relied  upon  by  counsel  for  defend- 
ants in  support  of  their  contention  that  the 
S-year  statute  controls  In  this  case. 

The  main  cases  cited  by  counsel  for  the 
defendants  In  support  of  his  contention  that 


thla  Is  not  a  sidt  vpon  •  written  eontrart 
or  promise  for  the  payment  of  money  or 
property,  and  therefore  the  action  Is  barred 
by  the  S-year  statute  of  limitations,  are 
Brady  t.  St  ToBttpih,  84  Mo.  App.  389;  St 
Louis  Gaslight  Co.  t.  City  of  St  Loals^  11 
Ma  App.  06;  8.  c.  84  Mo.  202;  Ash  t.  In- 
dependence, 103  Mo.  App.  299,  77  S.  W.  104; 
Thomas  V.  PacUc  Beadi  Co.  US  CaL  136. 
46  Pac.  890. 

The  first  case  mentioned  Is  that  of  Brady 
T.  St  Joseph,  84  Mo.  App.  899.  In  that  case 
defendant  a  dty  of  the  second  class,  in  prop- 
er form  and  leg&l  manner  awarded  to  plaln- 
tiflTa*  assignor  a  contract  to  grade  certain 
streets  therein  according  to  the  plans  and 
Bpeclflcatlons  then  on  file  in  the  office  of  the 
dty  engineer,  showing,  among  other  things, 
the  grade  lines  of  the  streets  to  which  the 
grading  had  to  conform,  for  and  in  consid- 
eration of  y  The  contract  also  pro- 
vided that  after  the  grading  should  be  com- 
Ideted  according  to  contcact  the  cli7  would 
issue  to  the  contractor  special  tax  bills 
against  the  abutting  property  In  payment  of 
the  contract  price  therefor:  also  .that  in 
conformity  to  the  provlrtons  of  the  dtj  (diar- 
ter,  that  the  city  should  not  be  liable  In  any 
manner  for  the  cost  of  grading  said  streeta^ 
but  that  be  should  collect  the  cost  fliereof 
through  the  means  of  said  tax  bills  ont  of 
the  abutting  property  and  not  otherwise; 
that  after  the  grading  had  progreeaed  to  a 
certain  stage  the  city  by  ordinance  changed 
the  grade  Unes  of  some  of  said  streets,  which 
rendered  it  physically  impossible  fttr  the  con- 
tractor to  complete  the  grading  according 
to  the  contract  and  plana  and  spedflcations. 
Some  8  or  9  years  after  the  grade  lines  of 
the  streets  bad  been  ao  changed  and  the  grad- 
ing thereby  having  been  prevented,  that  suit' 
was  brought,  not  on  the  contract  for  the 
payment  of  money  or  property  the  dty  had 
promised  to  pay  the  plaintiff,  because  no  sndi 
promise  was  contain^  In  the  contract,  but 
for  damages  sustained  by  him  because  the 
dty  had  wrongfully  rendered  it  impossible 
for  the  contractor  to  complete  the  grading 
according  to  contract  and  plana  and  specifica- 
tions, which,  under  the  law,  was  absolutely- 
necessary  for  him  to  do  before  be  was  &a- 
tltled  to  the  tax  bills  creating  a  lien  opou 
the  abutting  property,  out  of  which  alone  he 
had  to  look  to  collect  his  money  for  doing 
the  work.  In  all  such  cases  the  city  acts 
more  in  the  nature  of  an  agent  for  both  par^ 
ties,  the  property  owners  and  the  contractors, 
ordering  the  improvements  made  for  the  ben- 
efit of  the  property  which  must  pay  the  cost 
thereof,  and  Issuing  the  qtedal  tax  bUla  to 
the  contractor  in  payment 

From  the  foregoing  it  is  clearly  seen  that 
the  contract  mentioned  was  not  a  promiae 
made  by  the  dty  for  the  payment  of  money 
or  prc^erty  to  the  contractor  for  doing  the 
grading,  but  upon  the  contrary,  it  In  spedflc 
terms  i«0Tided  that  the  dty  shoold  not  be 
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Uable  tor  fhe  cost  of  the  improTements,  and 
that  the  contractor  should  look  alone  to  the 
abutting  property  for  his  pay.  In  other 
words,  what  did  the  dty  promise  the  con- 
tractor to  do  npon  bis  completion  of  the 
grading  accot^ng  to  contract?  To  pay  blm 
money  or  property?  No;  but  to  Issue  to 
hlin  special  tax  Mils,  creating  a  lien  upon  the 
abutting  property  in  his  favor,  to  which 
alone  the  law  provided,  and  be  by  the  con- 
tract agreed  to  accept  as  foil  compensation 
for  doing  the  work.  Did  the  contractor  com- 
plete the  grading?  No.  Did  the  city  issue 
the  tax  bills?  No.  Why?  Because  the  work 
was  not  completed  according  to  contract, 
which  alone  would  have  benefited  the  abut- 
ting property  and  legally  authorized  the  is- 
suance of  the  tax  bills.  What  effect  did  the 
change  of  the  grades  of  the  streets  by  the 
city  have  npon  the  contract  of  the  plaintiff 
fbr  doing  the  grading?  It  impaired  the  ob- 
ligation of  a  valid  contract,  and  therefore 
violated  the  contract  clauses  of  the  state  and 
federal  Constltntions.  Then  what  was  the 
suit  for  in  that  case?  To  recover  the  spe- 
cial damages  from  the  city  the  plaintiff  had 
sustained  by  reason  of  the  breach  of  said 
contract,  and  not  on  a  written  promise  to 
pay  money  or  property. 

Moreover,  suppose  the  dty  had  not  inter- 
fered with  the  grading,  and  the  plaintiff  bad 
completed  the  same  according  to  contract, 
but  the  dty  had  wrongfully  refused  to  issue 
the  tax  bills,  would  the  city  in  that  case 
have  been  liable  under  the  law  and  the  con- 
tract for  the  payment  of  money  or  property? 
Certainly  not  The  only  agreement  tb»  eU7 
made  was  to  issue  the  tax  bills,  and  its  fail- 
ure to  so  do  would  not  have  metamorphosed 
that  agreement  into  a  contract  to  pay  money 
or  iti-operty,  and  thereby  have  rendered  It 
Uable  for  the  payment  of  money  or  property. 
Instead  of  Its  duty  to  issue  the  tax  bills.  In 
■nch  a  case,  the  dty  conld  have  been  com- 
pelled, by  mandamus,  to  have  issued  and  de- 
livered ttie  tax  bills  to  the  contractor.  This 
court  has  so  held  in  numerous  cases. 

That  was  an  action  against  the  dty  of  St. 
JoseiA,  as  the  C!onrt  of  Appeals  stated  in  ttt 
opinion,  to  recover  spedal  damages  because 
of  its  wrongful  act  In  preventing  the  plain- 
tiff from  completing  the  grading  according  to 
the  contract.  Upon  that  performance  de- 
pended the  contractor's  right  to  have  the 
tax  bills  issued  and  delivered  to  him,  through 
which  alone  he  could  have  collected  the  con- 
tract price  for  the  work.  In  other  words,  the 
abutting  property  to  street  Improvements  can- 
not be  compelled  to  pay  the  cost  thereof, 
without  they  have  been  constmded  in  con- 
form!^ to  the  terms  of  the  contract,  which 
alone  adds  the  benefits  to  the  property,  for 
whidi  It  must  respond.  No  excuse  will  or 
can  be  accepted  for  a  noncompliance  with 
the  terms  of  the  contract — ^not  even  the  acts 
of  Ood  or  man — but  if  the  completion  of  the 
woA  la  wrongfully  prevented  by  the  dty. 


I  then  it  may  he-  compelled  to  respond  for  the 
I  ensuing  damages ;  but  the  property  or  prop- 
lerty  owner,  never.  For  the  reasons  stated 
the  Court  of  Ai^eals  correctly  held  that  that 
suit  was  not  based  opon  a  written  promise 
to  pay  money,  and  that  the  5^  and  not  the 
10,  year  statute  of  limitations  governed. 
Clearly  that  case  has  nothing  in  common 
with  the  case  at  bar,  which  was  based  upon 
a  written  promise  to  pay  money,  and  it  is 
equally  clear  that  the  &-year  statute  has  no 
application  to  this  case. 

The  second  case  dted  by  counsel  is  that  of 
the  St  Louis  Gas  Co.  v.  City  of  St  Lonls,  11 
Mo.  App.  66,  affirmed  in  84  Ma  202.  In  that 
case  the  plaintiff,  in  18<I6,  made  a  contract 
with  the  dty  of  St  Louis,  to  sell  to  the  dty 
Its  gas  plant  in  the  year  1870,  up<m  certain 
conditions  named  therein.  For  years  subse- 
quent to  the  last-named  date  the  company 
had  furnished  the  dty  with  gas  for  illuminat- 
ing purposes,  for  which  the  latter  refused  to 
pay.  Thereupon  the  company  sued  the  dty 
for  the  sum  of  $540,670.48,  the  price  of  said 
gas  so  used.  The  city  In  its  answer,  by  way 
of  a  oounterdalm,  set  up  the  terms  of  the 
contract  ot  1846,  whereby  the  company 
agreed  to  sell  the  pdant  to  it  in  the  year  1870, 
uix>n  certain  conditions  named,  and  that  It 
had  performed  those  conditions,  but  neverthe- 
less, the  company  had  refos^  to  sell  and 
turn  over  the  iKxsaession  of  the  same  to  the 
dty,  and  that  in  consequence  of  said  refusal, 
the  dty  had  been  damaged  in  the  sum  of 
¥3,000,000,  etc.  In  that  case  It  should  be 
observed  that  there  was  no  provision  in  the 
contract  on  the  part  of  the  company  to  pay 
to  the  dty  said  13,000,000,  or  any  other  sum. 
It  simply  agreed  to  sell  to  the  city  the  gas 
plant  and  the  contract  contained  no  promise 
to  pay  the  dty  money  or  property  In  case  it 
refused  to  sdl  and  transfer  the  plant  But, 
as  before  stated,  the  company  did  agree  to 
sell  the  plant  to  the  dty ;  and  In  the  case  of 
City  of  St  liOnis  v.  St  Louis  Gas.  Co.,  70 
Mo.  G9,  the  former  brought  suit  against  the 
latter  to  specifically  enforce  the  same  contract 
which  this  court  held  was  prox)er,  but  denied 
the  dty's  right  to  the  remedy  prayed,  because 
It  had  waived  Its  right  to  Insist  npon  the 
performance  of  the  contract  of  sale.  It  Is 
thus  seen  that  the  dty.  In  the  case  reported, 
was  not  again  suing  for  the  enforcement  of 
the  contract  of  sale,  but  was  suing  for  dam- 
ages for  Its  breach  in  not  selling  the  plant  to 
it  It  is  therefore  perfectly  dear  the  com- 
pany never,  in  writing  or  otherwise,  agreed 
to  pay  the  dty  ?3,000,000,  or  any  other  sum 
of  money,  in  case  It  refused  to  make  the  sale, 
and  therefore  said  contract  was  not  a  written 
promise  to  pay  to  the  dty  money  or  property. 
The  suit  was  for  damages,  the  law  Imposes 
for  the  breach  of  the  contract  That  is  made 
clear  by  the  case  of  Otty  of  St  Louis  v.  St 
Louis  Gas  Co.,  supra,  where  the  dty  brought 
suit  to  compel  the  company  to  sell  and  convey 
the  gas  plant  to  It  That  suit  was  based  upon 
the  company's  promise  to  sell  and  convey — 


Digitized  by 


Google 


1064 


188  SOUTHWBSTBRN  aBPOBXBB 


(Ma 


the  only  promise  It  made  to  the  dty — and 
the  dty,  knowing  tbat  ftict,  brought  that  suit 
for  its  apeclflc  performance.  But,  aa  before 
stated,  the  gas  company  never  agreed,  in 
writing  or  otherwise,  to  pay  to  the  city  $3,- 
OOO.OOO,  or  any  other  sum,  in  case  it  should 
refuse  to  make  the  conveyance;  and  there- 
fy»e  the  counterclaim  of  the  city  was  not,  and 
conld  not  have  been  based  upon  a  promise  of 
the  company  to  pay  it  money.  That  counter- 
claim was  based  upon  a  breach  of  contract 
for  the  sale  of  the  plant  to  the  city,  and  noth- 
ing more.  Tbat  case  is  totally  foreign  to  the 
case  at  bar;  and  the  principles  of  law  an- 
nounced therein  regarding  the  statute  of  lim- 
itations have  no  applicati<»i  to  tliis  case. 

The  next  case  is  that  of  Ash  ▼.  Independ- 
ence, 103  Mo.  App.  299,  77  S.  W.  104.  The 
facts  of  that  case  are  very  similar  to  those 
in  the  case  of  Brady  v.  St.  Joseph,  supra, 
save  In  this  one  particular:  In  the  former  the 
negligence  and  delay  of  the  dty  of  Inde- 
pendence prevented  the  contractor  from  com- 
pleting bis  contmct  within  the  time  prescribed 
therein ;  and  in  consequence  thereof  be  was 
denied  a  recovery  on  the  tax  bills,  wlUch 
were  properly  issued,  but  not  in  proper  time ; 
while  in  the  latter  case  the  change  of  grade 
prevented  the  contractor  from  completing  the 
work.  The  legal  proposition  in  both  is  iden- 
tically the  same ;  and  the  Brady  Case  is  dted 
and  chiefly  relied  upon  in  support  of  the  Ash- 
Independence  Case.  It  is  clear  from  this 
statement  that  the  latter  case  was  not  a  suit 
upon  a  contract  for  the  payment  of  money  or 
property  nor  a  mandamus  proceeding  to  com- 
pel the  dty  to  issue  the  tax  bills — it  had  pre- 
viously fulfilled  that  promise,  the  only  one  it 
had  made  to  the  contractor — but  it  was  a  suit 
predicated  upon  the  negligence  and  delay  of 
the  dty  of  Independence,  which  prevented 
the  contractor  from  completing  the  work 
within  the  specified  time.  The  court  held, 
and  properly  so,  that  the  6-year  statute  of 
limitations  applied.  That  ruling  was  proper, 
but  it  has  no  aH>licatlon  to  the  case  at  bar, 
where  the  suit  is  upon  the  written  contract  to 
pay  money,  and  not  for  the  recovery  of  dam- 
ages for  its  breach,  as  was  true  in  all  of  the 
cases  dted  by  counsel  for  defendant. 

The  last  of  said  cases  dted  is  that  of 
Thomas  v.  Pacific  Beach  Co.,  115  Cal.  136, 
48  Pac.  899.  •  In  that  case  the  facts  were 
substantially  these:  On  December  12,  1887, 
the  defendant  entered  Into  a  written  con- 
tract with  the  plalntifC  to  sell  him  certain 
lots  of  ground  belonging  to  it,  for  the  sum 
of  1900,  with  interest,  on  deferred  payments. 
The  contract  provided  tbat  the  purchase 
price  thereof  should  be  paid  in  three  equal 
installments,  the  first  on  the  date  of  the 
contract,  and  the  other  two  in  1  and  2  years 
thereafter,  and  that  upon  the  payment  of  the 
deferred  installments  the  contract  provided 
tbat  the  defendant  should  execute  to  the 
plaintiff  a  proper  deed  conveying  the  lots  to 
him;  that  in  due  time  the  plaintift  paid  the 


fall  porcfaaae  i»1ce  of  the  lota  to  the  defoid- 
ant,  and  in  September,  1891,  he  demanded 
from  it  a  deed  conveying  the  l^ts  to  him, 
which  was  by  the  defendant  refused;  and 
on  October  7,  1893,  tbat  suit  was  instituted 
by  the  plaintiff  to  recover  back  from  the  de- 
fendant the  purchase  price  paid  by  him  to  it 
for  the  lots.  To  that  suit  the  defendant  in- 
terposed the  1-year  atatute  of  limitations  of 
California,  as  a  bar  to  the  action,  which  is 
similar  to  our  6-year  statute.  In  oivosition 
to  that  position  the  plaintiff  contended  tbat 
the  suit  was  based  upon  a  written  contract 
for  the  payment  of  money,  etc.,  and  tl>at  the 
4-year  statute  of  that  state  applied,  which 
is  similar  to  our  10-year  statute.  The  court 
in  that  case  hdd,  and  properly  so  in  my  opin- 
ion, that  the  1-year  statute  governed,  and 
that  the  demurrer  was  properly  sustained. 
In  tliat  case  it  should  b«  borne  in  mind  what 
was  the  real  character  of  the  contract  sued 
on.  In  short,  the  defendant  agreed  to  sell 
to  the  plaintiff  certain  lots  for  the  sum  of 
$500,  and  the  plaintiff  agreed  to  pay  that 
sum  to  the  defendant  for  the  same;  and  noth- 
ing was  said  in  the  contract  about  the  de- 
fendant repaying  the  purchase  price  of  the 
lots  to  the  plaintiff  in  case  the  former  de- 
clined to  execute  the  deed  conveying  the  lots 
to  mm.  Under  that  state  of  facts,  what  were 
the  plaintiff's  remedies?  First  Ha  could 
have  brought  suit  on  the  contract  for  spedflc 
performance  (which  expressly  promised  to 
CMivey  the  lots  to  him).  That  suit  could 
have  been  brought  at  any  time  vvithln  4 
years,  for  the  reason  that  the  promise  was  in 
writing  and  was  governed  by  the  4-year  stat- 
ute. Second.  He  could  have  waived  his  right 
to  the  specific  performance  of  the  contract 
and  have  sued  for  damages  sustained,  i^-any 
(whidi  was  not  in  writing),  for  defraidant's 
refusal  to  convey  the  lots  to  him,  which 
would  not  have  been  for  the  purchase  price 
paid,  with  Interest,  but  for  damages  sustain- 
ed, which  was  the  difference  between  the 
ccHitract  price  and  the  value  of  the  lots,  if 
that  exceeded  the  contract  price,  but,  if 
less  than  the  contract  price,  thoa  he  could 
have  recovered  nothing,  because  in  that  case 
he  would  not  Itave  beea  damaged.  In  short, 
what  was  the  promise  the  defendant  made  to 
the  plaintiff  in  that  case?  To  convey  to  him 
certain  lots.  Did  the  defendant  promise  or 
agree  In  the  contract  to  repay  to  the  plaintiff 
the  $500,  with  interest  in  case  the  lots 
should  not  be  conveyed  to  him  according  to 
the  terms  of  the  contract?  No.  It  only 
promised  to  convey  the  lots — ^nothing  was 
said  regarding  a  repayment  of  the  purchase 
price.  Upon  that  state  of  facta,  the  plain- 
tiff could  have,  as  he  did,  waived  bis  right  to 
sue  for  specific  performance  of  the  written 
contract,  and  have  sued  for  damages  for  its 
breach,  which  could  have  been  done  in  1 
year,  or  he  could  have  sued  for  specific  per- 
formance  of  the  written  contract,  whlcb  could 
have  been  done  in  4  years. 
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Th«  four  cases  mentioned  are  the  principal, 
If  not  the  sole,  cases  relied  npon  to  show  that 
the  5-year  statute  gorems  this  case,  which, 
In  my  opinion,  have  no  application  to  It  what- 
ever. So  It  Is  seen  that  those  cases  have  no 
bearing  whatever  upmi  a  salt  based  upon 
a  written  contract,  as  thlk  one  Is,  and  that 
the  contention  of  connsel  for  defendant  has 
no  legal  foundation  upon  which  to  rest 
Koreorer,  and  independent  of  all  that  I  have 
stated  regarding  the  character  of  the  con- 
tract and  promises  made  by  the  defendant  in 
this  case,  If  the  contract  sued  on  is  not  a 
promise  In  writing,  made  by  the  defendant 
to  pay  the  plaintiff  the  $2,000  for  the  use  of 
the  shop  and  tools  mentioned  and  the  $20,- 
000,  or  so  mudi  of  it  as  the  evidence  might 
show  was  due  the  plaintiff  as  the  estimated 
share  of  Its  profits,  then  I  feel  perfectly 
confident  In  stating  that  it  would  be  both  a 
legal  and  physical  impossibility  to  draw  and 
execute  such  a  contract  as  this,  that  Is,  one 
which  promises  to  pay  certain  estimated 
profits  upon  conditions  therein  stated,  to  be 
performed  by  the  promisor,  and  at  the  same 
time  bring  it  within  the  10-year  statute  of 
limitations.  This  must  be  true  in  the  very 
nature  of  things.  The  performance  of  the 
terms  and  conditions  of  any  and  all  contracts 
must,  of  necessity,  as  previously  stated,  be 
performed  subsequent  to  the  execution  of  the 
contract,  and  for  that  reason  the  acts  of 
performance  must  also  rest  in  parol,  and  be 
proven  by  that  character  of  evidence.  It 
would  also  be  true  that  such  a  contract  could 
not  be  legally  drawn  and  executed,  whereby 
one  person  could  promise  to  pay  to  another 
an  unliquidated  sum  of  money  to  be  realized 
out  of  any  business  enterprise,  and  at  the 
same  time  bring  the  contract  within  the  10- 
y^r  statute.  This  seems  to  me  to  be  a  novel 
and  startling  proposition;  and,  if  that  Is 
true,  then  it  must  also  be  true  that  all  of 
the  terms  of  such  a  contract  cannot  be  re- 
duced to  writing  and  embraced  In  the  same 
contract,  but  part  of  It  must  rest  in  parol  and 
be  proven  by  that  treacherous  class  of  evi- 
dence. 

There  is  much  more  that  might  be  said 
regarding  the  law  and  facts  of  this  case  in 
confirmation  of  the  position  that  this  is  a  suit 
based  upon  a  written  promise  to  pay  money, 
and  therefore  not  barred  by  the  6-year  stat- 
ute of  limitations;  but  I  believe  I  have  suffi- 
ciently stated  the  law  and  facts  of  the  case 
to  show  that  the  majority  opinion  is  based 
upon  a  misconception  of  the  facts,  which  ren- 
ders the  legal  propositions  therein  stated 
(wliidb,  as  abstract  propositions  of  law,  are 
correct)  inapplicable  to  the  real  facts  of  the 
caae, 

For  the  reasons  stated,  I  dissent  from  the 
majority  opinion,  and  am  of  the  opinion  that 
the  judgment  of  the  circuit  court  should  be 
reversed,  and  the  cause  remanded  for  a  new 
ttlaL 


PITMAN  V.  DRABELIiB  et  al.    (No,  19S4&) 
(Supreme  Court  of  Missouri.     Feb.  21,  1016.) 

1.  CONSTITDTIONAI.  LAW    ©==48  —  MnNICIPAl4 

Chabtebs— CoRSTBOcnoR  m  Fatob  of  Va- 

UDITT. 

It  ia  settled  law  that  the  charter  of  a  mu- 
nicipality or  a  state  statute  will  not  be  held  to 
violate  the  Oonstitntion  if  any  other  rational 
interpretation  can  be  given  it,  this  being  par- 
ticnlariy  tme  with  respect  to  the  states  where 
the  Legislature  has  plenary  power, 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al I>aw,  Cent  Dig.  i  46;  Dec.  Dig.  «=>48; 
Statutes,  Cent  Dig.  |  48.] 

2.  MUHICIPAL  OOBPOBATIONS  «=9l06— CHAB- 
TMW  — VAUDirr— INITIATIVB— "At    Lkast 

Ons  Housb  or  Lboislation." 

Const  art  9,  f  22,  amendment  of  1902,  re- 
lating to  the  charter  of  St.  Louis,  declares  that 
audi  charter  shall  be  in  harmony  with  and  sub- 
ject to  the  Constitution  and  laws  of  the  state, 
and  shall  provide  for  a  chief  executive  and  "at 
least  one  house  of  legislation,"  to  be  elected 
by  general  ticket  Const,  art  6,  i  57,  amend- 
ment of  1908,  provides  for  the  initiative  and  tn^- 
erendum.  New  Charter  St.  Louis,  art,  6.  f|  1-6, 
gives  the  people  of  the  city  the  right  to  legislate 
by  ballot  if  the  one  house  of  legislation  fails 
to  act  upon  certification  to  it  of  petitions  show- 
ing measarei  which  the  electorate  desire  adopt- 
ed. The  charter  provided  a  single  bouse  of  leg- 
islation. Betd,  that  in  view  of  the  constitution- 
al provision  as  to  initiative,  and  the  fact  that 
by  Laws  1918,  p.  443,  f  W,  initiative  powers 
were  given  to  dtiea  of  the  second  and  third 
classj  the  charter  of  the  city  of  St  Louis  was 
not  mvalid  because  containing  such  initiative 
provision;  the  single  "house  of  legislation"  re- 
quired by  the  Constitution  being  given  powers 
of  legislation  In  the  first  instance, 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Dec.  Dig.  e=»108.] 

3.  Municipal  Cobfobations  ®=3l21  —  Obdi- 

NANCE— DmBMINATtOW   OF  VALIDITY. 

Tte  constitntloDaUty  of  a  municipal  ordi- 
nance which  is  to  be  presented  to  the  voters  for 
adoption  will  not  be  determined  before  it  is 
adopted. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig,  |  257;  Dec.  Dig.  «=> 
121.1 

In  Banc,  Ai>peal  from  St  Louis  Circnit 
Oonrt;  George  H.  Shields,  Judge. 

Action  by  Charles  A.  Pitman  against  John 
W.  Drabelle  and  others.  From  a  judgment 
tat  defendants,  plaintiff  appeals.     Affirmed. 

Henry  S.  Caulfleld,  Homer  G.  Phillips,  and 
George  L.  Vaughn,  all  of  St  Louis,  for  appel- 
lant Charles  H.  Danes  and  Everett  Paul 
Griffin,  both  of  St.  Louis,  for  respondents 
Peayer  and  Menne.  Benjamin  H.  Charles,  of 
St  Louis,  for  respondent  board  of  election 
com'rs. 

BOND,  J.  I.  Plalntlfl,  a  taxpaylng  citizen, 
sued  to  enjoin  the  holding  of  an  election  on 
the  29tb  of  February,  1916,  for  the  adop- 
tion of  two  ordinances  proposed  under  arti- 
cle 6  of  the  charter  of  St  Louis,  reserving 
to  the  people  of  that  dty  the  power  "known 
as  the  initiative."  .  The  ordinances  to  be  sub- 
mitted to  a  ballot  are  referred  to  in  the  pe- 
tition by  number  and  title,  and  provide  for — 
"the  use  of  separate  blocks  for  residence  by 
white  and  colored   races  and  for  the   graduu 


'or  otber  euaa  m«  aam*  topio  and  KBT-NUMBBR  in  all  Ksy-Numbered  Dlgesti  and  laduw 


Digitized  by 


Google 


1066 


188  SOUTHWBSTBBN  BBPOBXBB 


QiA 


complete  occnpanc7  of  blockg  by  one  of  the  two 
races  to  the  exclosion  of  the  otiier." 

The  ground  of  the  petition  is  the  alleged 
unconstitutionality  of  the  provisions  of  the 
charter  with  reference  to  the  exercise  of  the 
initiative  In  legislation,  and  the  misappro- 
priation of  public  money  for  the  holding  of 
the  election.  The  defendants,  the  board  of 
election  commissioners,  the  dty  comptroller, 
and  the  city  treasurer,  demurred,  whereupon 
the  petition  was  dismissed,  and  plaintiff  ap- 
pealed to  this  court  where  the  cause  was  ad- 
vanced for  public  reasons. 

[1]  II.  The  rule  is  anoflfltntU*!  that  the 
charter  of  a  municipal  corporation  or  a  state 
statute  will  not  be  hrid  to  violate  the  Consti- 
tution If  any  other  rational  Interpretation  or 
ccmstructlon  can  be  given  to  It  State  ex  reL 
v.  Klrby,  260  Mo.  loc  dt  127,  168  S.  W. 
746;  State  ex  rel.  v.  St.  Louis,  241  Mo.  loc. 
dt  247,  145  8.  W.  801 ;  State  ex  reL  v.  Mc- 
intosh, 205  Mo.  loc.  dt  602,  103  S.  W.  1078; 
State  ex  rel.  ▼.  Warner,  197  Mo.  loc.  clt  656, 
94  S.  W.  962 ;  Ex  parte  Loving,  178  Mo.  loc. 
dt  203,  77  S.  W.  508.  This  maxim  Is  par- 
tlcntarIy,appUcable  to  the  framework  of  our 
state  government,  for  the  Constitution  of 
Missouri  is  only  limitative  of  the  plenary 
power  to  legislate  reserved  to  the  people  of 
the  state,  who  may  exercise  It  through  the 
lawmaking  body,  or  its  auxiliaries  In  gov- 
ernment, or  by  the  initiative,  exc^  to  the 
extent  they  have  restrained  themselves  by 
the  prohibitions  of  the  Constitution.  Harris 
v.  Bond  Co.,  244  Mo.  lot  dt  687,  140  S.  W. 
603;  McGrew  v.  Railroad,  230  Mo.  406,  132 
S.  W.  1076 ;  State  ex  reL  v.  Warner,  197  Ma 
690,  94  8.  W.  962 ;  State  ex  reL  v.  Sheppard, 
192  Mo.  497,  91  S.  W.  477.  In  that  respect 
our  state  government  dUfers  from  the  federal 
republic,  whose  lawmaking  body  derives  its 
only  power  to  act  from  the  grants  contained 
In  the  Constitution  of  the  United  States; 
while  the  state  Legislature  may  enact  any 
laws  not  forUdden  by  the  state  or  federal 
Constitutions.  It  follows  that  the  relation  of 
the  state  Legislature  to  our  Constitution  is 
the  antinomy  of  the  relation  of  Congress 
to  the  federal  Constitution.  The  sam^  prln- 
dple  governs  the  action  of  a  munldpal  cor- 
poration which,  in  its  public  capacity  as  an 
agent  of  the  state  government  may  amend 
Its  charter  in  any  manner  or  enact  ordlnano- 
es  for  any  purtwse  not  in  conflict  with  the 
Constitution  and  the  laws,  state  and  federaL 

[2]  The  crux  of  this  case  is  whether  the 
Indusion  in  the  amended  charter  of  the  pro- 
visions giving  to  the  people  the  additional 
right  to  legislate  by  the  Initiative  plan  is  pro- 
hibited by  the  language  of  the  Constitution 
(artlde  9,  {  22),  which  provides  for  the 
amendment  of  the  charter  of  the  dty  of  St 
Louis.  It  is  claimed  that  the  amended  char- 
ter, though  otherwise  regularly  framed  and 
adopted,  contravened  the  Constitutlcsi  by  the 
indusion  therein  of  the  power  to  legislate 
tliTongh  an  instrumentality  different  from 
the  one  referred  to  in  the  Constltutlan.    The 


argument  being  that  by  x«fien1iis  to  a  "bmtse 
of  legislation"  and  requiring  tbat  any  ameuil- 
ment  of  the  charter  should  "provide  at  least* 
one  of  these,  the  Constltutlcm.  Impliedly  pro- 
hibited any  further  provision  for  an  additlODr 
al  mode  of  legislatlcxi.  To  determine  this 
point,  it  is  necessary  to  consider  the  language 
of  the  Constitution  providing  what  shall  be 
the  character  and  the  contents  and  tbe  meth- 
od of  adoi>tion  of  a  new  charter  of  the  dty 
of  St  Loula  So  much  of  the  language  as  is 
pertinent  to  the  inquiry  Is,  to  wit: 

"Which  said  charter  shall  be  in  hannoay  with 
and  subject  to  the  Constitution  and  laws  o€  the 
state,  and  shall  provide,  among  others  thisrs, 
for  a  chief  execntiTe  and  at  leaJst  one  hoaw  of 
legislation  to  be  elected  by  general  ticket.'' 
Const.  Mo.  art  9,  {  22.  Amendment  adopted  is 
1902. 

It  is  not  contended  that  the  diarter  under 
review  fails  to  meet  the  requirements  of  thia 
language  in  any  other  respect  than  that  it 
gives  the  people  the  right  to  legislate  by  bal- 
lot if  the  one  "house"  of  Ieglslatl<»  fails  to 
act  upon  the  certification  to  It  of  petltiont 
showing  the  measures  whldi  the  i>eople  re- 
quest them  to  adopt  New  charter  of  St 
Lotds,  art  6,  p.  45,  H  1  to  6,  IndoslTe.  The 
plan  Incorporated  in  the  amended  charter 
conditions  the  right  to  Its  exercise  apon  the 
Inaction  of  the  board  of  aldermen,  and  io 
that  respect  it  lacks  the  full  fftcoltjr  of  legla- 
lation  whldi  was  reserved  to  the  people  ot 
the  state  in  the  amendmoit  ot  tbB  Oooatitii- 
tlon  in  1008.  Const  Ma  art  5,  |  ST.  But 
with  this  exception  and  others  neoeamy  t» 
make  it  workable  and  applicable  to  munld- 
pal purposes  and  limits,  the  plan  Is  tbe  same 
as  that  embodied  In  the  state  OonstltutioD 
construed  In  State  ex  rel.  v.  Garter,  2S7  Ma 
52,  165  8.  W.  773,  and  Is  practically  identical 
with  tiie  powers  given  to  dtles  of  tbe  second 
and  third  dassea  by  the  General  Assembly 
In  1913.  Laws  of  1013,  pp.  44S,  444,  f  29: 
Id.  p.  630,  i  20  et  seq. ;  Barnes  v.  Kirksville. 
180  S.  W.  loc.  dt  548.  Hence  it  !s  evident 
that  the  feature  of  the  duuter  under  review 
la  completely  congruous  with  the  oonstitn- 
tlonal  policy  that  the  people  of  tbe  state  at 
large  should  enjoy  the  right  of  the  initlatire, 
and  also  with  the  declared  policy  of  tlie  state 
expressed  in  the  above  acts  of  tbe  Legisla- 
ture, granting  the  same  powers  as  to  the  lo- 
cal admlnlstratian,  and  providing  fSor  their 
inclusion  In  the  diarters  of  the  dtles  of  tbe 
state.  In  view  of  this  dedaration  of  the  pv^ 
lie  policy  of  this  state  through  tbe  medinm 
of  the  highest  exponents  there<rf,  tbe  Consti- 
tution and  the  General  Assembly,  we  may  dis- 
miss from  view  any  consideration  of  tbe  sag- 
gestlon  tbat  the  amended  charter  of  tbe  dtr 
of  St.  Louis  is  out  of  harmony  wltb  tbe  Con- 
stitution or  laws  of  the  state  in  so  far  as  it 
provides  for  the  exerdse  by  the  people  of 
that  dty  of  tbe  power  to  legislate  by  the  ini- 
tlative. 

IIL  It  only  remains  to  Inquire  whether 
there  Is  anyOilng  in  the  above  language  ot 
the  Constitution  which  pr<d)lblta^  expressly 
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or  by  necenary  Implication,  tlie  enactm^t  of 
so  moch  of  the  amended  charter  as  secures 
to  the  people  of  St  Louis  a  qualified  power  to 
legislate  in  this  mode.  All  that  the  Coosti- 
tatlon  contains  In  reference  to  any  instru- 
mentality of  legislation  Is  comprised  In  these 
words,  to  wit,  "shall  provide  among  other 
things  *  *  *  at  least  one  house  of  legis- 
lation." This  requirement  was  completely 
provided  In  the  new  charter  by  creating  a 
board  of  aldermen  who  were  given  legislative 
power  subject  to  the  Umltatlons  therein. 
New  Charter  of  St.  Louis,  art.  4,  i  1.  Hav- 
ing prescribed  that  one  house  of  legislation 
would  be  enough,  the  Constitution  does  not 
prohibit,  but  impliedly  permits,  the  addition 
of  any  other  house  or  body  with  the  capaci- 
ty to  legislate.  The  only  restriction  placed 
by  It  upon  the  framing  of  a  new  charter  is 
that  It  must  provide  "at  least  one"  (rf  such 
legislative  bodies.  This  necessarily  left  the 
people  free  to  give  legislative  functions  to  an- 
other body,  for  tt  simply  required  that  the 
number  should  not  be  less  than  one.  The 
use  of  the  words  "at  least"  ex  ri  termini  are 
<Hily  a  restriction  against  dispensing  with  one 
house  of  legislation,  but  does  not  forbid  nor 
prohibit  the  use  of  more  than  one  house  of 
legislation.  So,  under  the  language  of  the 
Oonstttution  it  would  have  been  entirely  law- 
ful for  the  new  charter  to  have  retained  the 
Ucameral  body  which  was  the  earlier  form 
of  legislatian  In  St  Louis.  But  It  was  ono 
of  the  purposes  of  the  subsequent  constitn- 
tiooal  amendment  (containing  the  language 
under  review)  to  enable  the  people  of  St 
Louis  to  dispense  with  the  ancient  form  or 
to  readopt  it,  or  to  provide  different  methods 
of  leglslatltm,  with  the  single  qualification 
that  whatever  mode  should  be  devised,  it 
must  include  at  least  one  house,  or  legisla- 
tive body,  after  which  the  makers  of  the  new 
charter  were  left  free  to  provide,  without  re- 
striction of  prohibition,  any  mode  of  legisla- 
tion In  harmony  with  the  Constitution  and 
IswB  of  the  state.  This  provision  of  the  Con- 
stitution was  fully  eftectuated  by  the  adop- 
tion of  the  scheme  contained  in  the  new  char- 
ter, which  provides  for  one  house  of  legisla- 
tion and  an  auxiliary  thereto,  known  as  the 
''InitiatlTe."  A  careful  analysis  of  the  sec- 
tions of  the  present  charter,  referring  to  the 
ezerdse  of  this  auxiliary  power  to  legislate, 
shows  that  it  cannot  be  exercised  at  all  unless 
the  board  of  aldermen  shall  fail  to  adopt  a 
proposed  ordinance  submitted  to  them  by  the 
people  of  the  city.  Plainly  this  contrivance 
does  not  deprive  the  board  of  aldermen  of 
the  power  to  originate  and  enact  laws,  for  it 
Isavee  them  with  full  authority  so  to  do,  and 
merely  guards  against  th^r  refusal  to  enact 
a  local  law  whl<A  is  approved  by  a  majority 
of  the  qualified  voters  of  the  dty;  for  unless 
It  Is  supi>orted  by  a  majority  of  the  voters,  it 
'  ooold  not  carry  at  the  dection  and  would 
never  become  a  law.  It  Is  of  the  very  essence 
of  free  government  that  the  laws  regulating 
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a  community'  should  reflect  the  view  and 
voice  of  a  majority  of  its  voters.  Hence  the 
plan  (Initiative)  by  which  the  people  are 
empowered  to  do  the  business  which  their 
recalcitrant  representattvea  have  failed  to 
perform  has  met  with  full  Judicial  sanction. 
In  re  Pfahler,  ISO  (3al.  71,  88  Pac.  270,  11 
L.  R.  A.  (N.  S.)  1002,  U  Ann.  Cas.  911;  Pa- 
cific T.  &  T.  Co.  ▼.  Oregon,  223  U.  S.  118,  32 
Sup.  <3t  224,  96  L.  B3d.  377.  "We  are  unable 
to  find  anything  in  the  language  of  the  Con- 
stitution under  review  which  prohibits  the 
people  of  St.  Louis,  after  having  provided  in 
their  charter  for  one  house  of  legislation,  to 
reserve  to  themselves  the  power  to  legislate 
in  case  of  the  refusal  of  that  body  to  act 
There  being  no  restriction,  express  or  im- 
plied, in  the  language  of  the  Constitution  of 
the  state  against  the  inclusion  of  this  faculty 
in  the  charter,  and  it  being  plain  to  a  demon- 
stration that  the  power  thus  reserved  Is  not 
mconslstent  with  the  lavra  of  the  state  or 
nation,  we  hold  that  the  petition,  framed  on 
the  theory  of  the  unconstitutionality  of  the 
initiative  provisions  of  the  charter,  stated  no 
cause  of  action,  and  the  demurrer  thereto 
was  well  taken. 

[3]  IV.  The  record  shows  that  the  election 
to  adopt  or  reject  the  ordinances  proposed  by 
the  Initiative  method  of  legislation  has  not 
yet  been  held.  The  question  of  the  constitu- 
tionality of  these  laws  is  not  therefore,  now 
presented  for  decision;  for  during  the  pro- 
cess of  legislation  in  any  mode  the  work  of 
the  lawmakers  is  not  subject  to  Judicial  ar- 
rest or  control,  nor  open  to  Judicial  Inquiry. 
State  ex  rel.  v.  Meier,  72  Mo.  App.  loc.  cit 
626;  Dreyfus  v.  Ixmergan,  78  Mo.  App.  loc. 
cit  346;  State  ex  rel.  v.  Gates,  190  Mo.  loc. 
dt  5^9  et  seq.,  89  S.  W.  881,  2  L.  E.  A.  (N.  S.) 
152;  Glasgow  v.  St  Louis,  107  Mo.  loa  dt. 
208,  17  S.  W.  743.  But  after  the  lawmaking 
department  of  the  government  in  any  of  its 
forms  or  by  any  of  its  agendes  has  finished 
its  work  and  the  act  of  legislation  in  which 
it  was  engaged  has  become  fait  accompU  and 
is  dothed  with  the  outward  forms  of  law,  the 
question  of  the  constitutionality  of  the  com- 
pleted bill  or  ordinance  becomes  one  for  ul- 
timate determination  by  the  Judiciary. 

y.  Mor  can  it  be  doubted  what  judgment 
would  be  glvm  if  it  were  shown  that  a  law 
had  been  enacted  violative  of  the  fundamen- 
tal prlndple  upon  whidi  the  government  of 
the  state  and  nation  is  founded,  or  destruc- 
tive of  the  legal  rights  of  iierson  or  property 
of  any  dtlzen  or  class  of  dtizens  of  the  Unit- 
ed States.  (Donatt  TT.  S.  Amend.  14.  For  it 
must  be  borne  in  mind  that  no  dtlzen  of  this 
state  has  any  legal  or  political  right  which 
does  not  belong  to  every  other  who  has  not 
forfeited  it  by  conviction  of  crime.  Distinc- 
tions inherent  in  progressive  sodety,  based 
on  character,  cnltore,  and  leadership,  are 
exclusively  regulated  by  that  assodatlon; 
but  they  find  no  recognition  or  enforcement 
in  judldal  tribunals  when  called  upon  to  de- 
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dde  tbe  natural  rights  of  all  persons  "to  life, 
liberty  and  the  gains  of  tbelr  industry,  to  se- 
cure wtalcli  is  the  chief  design  of  govemf 
ment"  Const.  Mo.  art  2,  |  4.  In  uphold- 
ing the  rights  of  a  "ward"  of  the  nation  (an 
Indian)  to  the  equal  protection  of  tbe  law  It 
was  said: 

"It  is  part  of  the  American  creed— expressed 
in  the  chart  of  our  liberties— that  all  men  are 
created  equal  before  the  law.  In  the  adminis- 
tration of  justice,  neither  race,  rank,  nor  rich- 
es confers  any  advantage  on  its  possessor  over 
sny  other  person.  Tbcse  accidents  are  not  per- 
mitted to  mar  tbe  wisdom  and  purity  of  laws 
made  for  the  equal  protection  of  every  human 
being.  TJpon  this  principle  we  have  builded,  on 
this  continent,  the  fairest  fabric  of  freedom 
which  has  met  the  eye  of  time."  Whirlwind  y. 
Von  der  Abe,  07  Mo.  App.  loc.  dt.  630. 

For  the  reasons  given  in  tbe  former  para- 
graphs of  this  opinion,  the  Judgment  in  this 
case  is  affirmed. 

WOODSON,  O.  J,,  and  GRAVEiS,  J.,  concur. 
BLAIR,  FARIS,  and  RBVELLE,  JJ.,  concur 
to  all  except  as  to  paragraph  S  as  to  which 
they  express  no  opinion.  WALKER,  J.,  ab- 
sent 


Ex  parte  STONE.    (No.  19885.) 
(Supreme  Court  of  Missouri.     March  1,  1916.) 

1.  Contempt  ®=>35— County  Coubt^Powebs 
— commitmen't. 

The  authority  of  a  county  court  to  commit 
for  contempt  must  be  explicitly  given  by  statute 
or  necessarily  implied  from  some  power  express- 
ly conferred,  to  the  exercise  of  which  such  au- 
thority is  a  necessary  incident 

[Eid.  Note. — BV>r  other  cases,   see  Contempt 
Cent  Dig.  {§  105,  106;    Dec.  Dig.  «=>35.] 

2.  CoirTi;H^®=>64— GouxmaNT— Statkubnt 
or  Offxnbe. 

Under  Rev.  St  1909,  {  2472,  authorizing 
the  discbarge  of  a  prisoner  under'  habeas  corpus 
proceedings  unless,  among  other  things,  he  is 
restrained  for  any  contempt,  specially  and  plain- 
ly charged  in  the  commitment,  by  some  court, 
officer,  or  body  having  authority  to  commit  for 
the  contempt  charged,  section  3881,  authorir-ing 
commitment  for  contempt  for  willful  disobedi- 
ence of  any  lawful  process  or  order,  or  for  the 
contumacious  refusal  to  be  sworn  as  a  witness, 
and  section  3884,  requiring  the  particular  cir^ 
cnmstances  of  the  contempt  to  be  set  forth  in 
the  order  or  warrant  of  commitment,  a  com- 
mitment for  contempt  in  refusing  to  be  sworn  as 
a  witness,  or  to  produce  books  for  examination, 
which  does  not  show  that  any  subpoena  was  is- 
sued or  served  on  the  person  committed,  or  that 
be  was  ever  in  court,  or  that  any  effort  to  pro- 
cure his  attendance  or  put  him  on  oath  had  been 
made,  is  insufficient 

[Ed.   Note.— For  other  cases,   see  Contempt, 
Cent.  Dig.  |§  202-209;  Dec  Dig.  <8=»64.] 

3.  Contempt  «=»e4— OoinaTiOBNi>-CoN8T«TJo- 

TION. 

In  summai^  proceedings  for  contempt,  pre- 
sumptions and  intendments  will  not  be  indulged 
to  sustain  the  commitment,  but  strict  construc- 
tion in  favor  of  the  accused  is  the  rule. 

[Ed.   Note. — For  other  cases,   see   Contempt 
Cent  Dig.  S§  202-209 ;  Dec  Dig.  <&=»64.] 

4.  Contempt  *=»63(3)  —  Obdeb  —  Adjudica- 
tion. 

An  order  adjudicating  a  person  in  contempt 
for  refusing  to  be  sworn  as  a  witness,  which 


shows  merely  that  he  bad  been  attached  and 
brought  before  the  court  and  refused  to  be 
sworn  or  to  produce  the  books  asked  for,  and 
adjudging  him  guilty  of  contempt  for  refusing  to 
obey  the  lawful  subpoena  and  order,  is  defec- 
tive for  not  finding  that  any  subpoena  or  attach- 
ment bad  been  issued,  and  not  stating  what  the 
prisoner  did  or  refused  to  do  which  the  court 
construed  to  be  a  refusal  to  obey  the  subpoena  or 
order. 

[Ed.  Note. — ^For  other  cases,  see  Contempt 
Cent  Dig.  U  198,  199;  Dec.  Dig.  «=>63(3).] 

In  Banc.  Habeas  coipus  by  Alonzo  E. 
Stone  against  T.  V.  Morrow,  as  Sheriff.  Pe- 
titioner discharged. 

J.  D.  McNeely,  of  St  Joseph,  John  A. 
Cross,  of  Lathrop,  John  Abbott  Clark,  of 
Cameron,  and  Frank  B.  Ellis  and  R.  H.  Mos- 
ser,  both  of  Plattsburg,  for  petitl<mer. 

BLAIR,  J.  Petittoner  has  sued  out  ttalB 
writ  of  habeas  corpus  to  rerlew  his  commit- 
ment by  the  county  court  <rf  Clinton  county 
for  alleged  contempt  l^e  commitment  de- 
livered to  the  sheriff,  whidi  constituted  the 
only  document  furnished  bim  by  the  court, 
is,  formal  parts  omitted,  as  follows: 

"Ton  are  hereby  commanded  to  take  A.  "E. 
Stone  and  confine  him  in  the  jail  of  Clinton 
county  for  a  term  of  five  days  and  nntil  the 
further  order  of  this  court  and  until  he  will 
purge  himself  of  such  contempt  by  being  sworn 
as  a  witness  and  answering  proper  questions  in 
the  matter  of  examination  and  auditing  of  books, 
papers,  and  accounts  of  the  circuit  clerk's  office 
of  Clinton  county.  Mo.,  as  by  the  order  of  this 
court  heretofore  made,  whereof  he  is  in  con- 
tempt, and  shall  produce  the  books  and  paper* 
ordered  produced  in  said  order,  and  this  shall  b« 
your  warrant  therefor,  or  he  be  otherwise  dis- 
charged by  due  course  of  law,  by  order  of  the 
county  court  made  January  4,  1916." 

An  order  entered  by  the  court  on  the  same 
day,  January  4,  1916,  Is  as  follows,  formal 
parts  omitted: 

"In  tbe  matter  of  the  examination  and  audit 
of  tbe  books,  papers,  and  accounts  of  A.  E. 
Stone,  clerk  of  the  circuit  court  of  Clinton  coun- 
ty. Mo.  Comes  now  T.  V.  Morrow,  sheriff  of 
Clinton  county,  Mo.,  and  makes  return  on  the 
writ  of  attachment  heretofore  issued  out  of  this 
office  showing  same  duly  served  on  A.  B.  Stone 
on  this  4th  day  of  January,  1916,  and  by  pro- 
ducing before  the  court  the  body  of  the  said  A, 
E.  Stone  as  a  witness  in  tbe  above-entitled  mat- 
ter, and  he  refusing  to  be  sworn,  or  to  produce 
the  books,  papers,  and  accounts  of  his  office  be- 
fore said  court  for  examination  and  auditing, 
the  court  finds  tbe  said  A.  E.  Stone,  and  he  is 
hereby  adjudged  to  be,  guilty  of  contempt  ot 
this  court  for  refusing  to  obey  its  lawful  suif 
poena  and  order  as  aforesaid,  and  it  is  ordered 
u.ut  .1.  i'>.  titoue  be  committed  to  jail  of  this 
count.v,  and  the  sheriff  of  said  county  is  com- 
manded to  commit  him  to  jail  for  a  term  of  fire 
days  or  until  further  order  of  this  court,  and 
until  be  will  purge  himself  of  such  contempt  by 
being  sworn  as  a  witness  and  answering  proper 
questions,  and  shall  produce  the  hooka  and  pa- 
pers ordered  to  be  produced  herein." 

[1,2]  Tbe  authority  of  a  county  coort  to 
commit  for  contempt  must  be  explicitly  giv- 
en by  statute  or  necessarily  implied  from 
some  power  expressly  conferred,  to  the  exer- 
cise of  which  such  authority  is  a  necessary' 
incident    By  virtue  of  the  statute  it  is  es- 
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bmtlal  that,  In  coiDiDitting  for  contempt, 
compliance  be  shown  with  the  prorlslon  that 
"whenever  any  person  shall  be  oommtttcd 
for  any  contempt  specified  in  this  chapter, 
the  particular  circumstances  of  bis  offense 
shall  be  set  forth  In  the  order  or  warrant 
of  commitment."  Section  3884,  R.  S.  1909. 
And,  while  "every  court  of  record  eiiall  have 
jwwer  to  punish  as  for  criminal  contempt, 
persons  guilty  of  *  *  *  willful  disobedi- 
ence of  any  process  or  order,  lawfully  issued 
or  made  by  it"  and  of  "the  contumacious  and 
imlawful  refusal  of.  any  person  to  be  sworn 
as  a  witness"  (section  3881,  R.  S.  1909),  yet 
the  command  to  remand  the  petitioner  in  a 
proceeding  by  habeas  corpus,  in  so  far  as  it 
applies  in  this  case,  is  upon  the  condition 
that  he  is  restrained  "for  any  contempt,  spe- 
cially and  plainly  diarged  in  the  eoaunlt- 
ment,  by  some  court,  oGBoer  or  body,  having 
authority  to  commit  for  a  contempt  so  charg- 
ed."    Section  2472.  B.  S.  1909. 

[3]  Petitioner  raises  numerous  questions 
concerning  the  power  and  Jurisdiction  of  the 
court  to  act  in  the  premises  at  all,  and  as- 
sails the  sufficiency  of  the  commitment  on 
general  grounds.  It  is  clear  the  commitment 
fails  to  set  forth  such  "particular  circum- 
stances" as  show  him  to  have  been  in  con- 
tempt of  the  court.  It  has  long  been  set- 
tled law  that  in  a  contempt  proceeding  of 
this  kind  "presumptions  and  Intendments 
will  not  be  indulged  In  order  to  sustain  a  con- 
(Tlction  for  contempt  of  court"  (In  re  Shull, 
221  Mo.  loc.  dt  628,  121  B.  W.  10,  133  Am. 
St.  Rep.  496),  and  strict  compliance  with  the 
statute  must  be  exacted  In  cases  such  as 
this.  Strict  construction  in  favor  of  the  ac- 
cnsed  in  summary  proceedings  for  contempt 
is  required  by  the  rule  supported  by  prac- 
tlcHlly  all  authority  and  long  In  force  in 
this  state,  and  the  guilt  of  contempt  must 
appear  from  facts  stated,  not  be  shown  by 
mere  statements  of  conclusions  and  inferenc- 
es. Bx  parte  Creasy,  243  Mo.  loc.  dt.  705, 
706,  148  8.  W.  914,  41  L.  R.  A.  (N.  S.)  478. 
The  commitment  utterly  fails  to  state  any 
fttcts  showing  any  contempt  of  the  court  It 
does  not  show  that  any  subpcena  for  peti- 
tioner issued  or  was  ever  served  upon  him, 
or  that  he  was  in  court  at  any  time,  or  that 
any  effort  to  secure  his  attendance  and  to 
put  him  under  oath  had  been  made.  It  is 
so  obviously  insuffldent  when  measured  by 
the  requirement  of  the  statute  above  quoted 
that  dtation  of  authority  is  needless. 

[4]  The  order  of  adjudication  of  contempt 
Is  likewise  insufficient,  when  tested  by  the 
same  rules.  It  shows  merely  that  petitioner 
had  been  attached  and  brought  before  the 
court,  and,  "he  refusing  to  be  sworn,  or  to 
produce  the  books,  papers,  and  accounts  of 
bis  office  before  said  court  for  examination 
and  auditing,"  the  court  "adjudged"  petition- 
er "to  be  guilty  of  contempt  of  this  court  for 
refusing  to  obey  its  lawful  subpoena  and  or- 


der as  aforesaid,  and  it  Is  ordered,"  etc. 
While  the  court  adjudged  petitioner  guilty 
of  a  refusal  to  obey  "its  lawful  subpoena  and 
order  aforesaid,"  no  finding  or  statement  ap- 
pears in  the  Judgment  of  contempt  that  any 
subpoena  was  ever  Issued  or  served  or  any 
order  ever  made,  nor  does  it  appear  what 
petitioner  did  or  failed  to  do  which  It  con- 
strued to  be  a  refusal  to  obey  sudi  sutqiMena 
Of  order. 

It  Is  suggested  the  rule  applied  Is  a  strict 
one.  It  is  designedly  so.  When  a  court 
summarily  deprives  a  dtizen  of  his  liberty 
or  property.  It  is  right  to  require  of  it  exact 
obedience  to  the  demand  of  the  statute  for  a 
statement  of  "the  particular  drcumstances 
of  his  offense,"  and  in  such  drcumstances 
any  de^rture  from  our  heretofore  uniform 
course  in  exacting  literal  and  full  compli- 
ance therewith  would  be  to  disobey  the  leg- 
islative mandate,  and  possibly  endanger  in- 
dividual liberty. 

Questions  of  Jurisdiction  need  not.  In  view 
of  the  above  conclusion,  be  discussed.  Peti- 
tioner is  discharged.  All  concur,  except 
WALKER,  J.,  absent 


STATE  V.  EVANS.    (No.  18742.) 
(Supreme  Court  of  MissourL  March  1,  1916.) 

1.  CaiiimAi,  Law  *=»1090(13)— Appeai>-Bill 

OF  EXOEFTIONS— ABGUHENT  O*  ATTOBlrXT. 

An  objection  to  the  argument  of  the  prose- 
cuting attorney  which  stated  the  portion  of  the 
argument  objected  to  and  wag  ruled  on  by  the 
court  as  if  correctly  stating  it^  suffidently  pre- 
served the  argument  so  far  as  it  is  stated  in  the 
objection  to  warrant  its  review,  tboui;h  it  was 
not  otherwise  preserved  in  the  bill  of  exceptions. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  fg  2819,  3204;  Dec.  Dig.  «=* 
1090(13).] 

2.  Cbiminai,    Law    ®=3ll71(l)  —  Appeal  — 
Harmless  Ebbob— Abodment  of  Counsei,. 

When  objection  is  made  to  argument  of 
counsel,  it  will  be  examined  in  the  light  of  tlie 
facts  of  the  particular  case;  and  where  de- 
fendant's guilt  is  not  clear,  much  less  objection- 
able argument  will  be  held  reversible  error  than 
where  there  is  strong  evidence  of  guilt  and  the 
verdict  is  not  unusually  severe. 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law,  Cent  Dig.  {  8127 ;  Dec.  Dig.  «=»H71(1).] 

3.  Cbikinal    Law    ©=>1171(1)  —  Appeal  — 
Habmuess  Ebbob— Aboument  or  Counsel. 

In  a  prosecution  for  seduction,  where  there 
was  no  testimony  that  the  prosecuting  witness 
had  asked  defendant  to  fulfill  his  promise  to 
marry  her,  or  had  claimed  that  he  had  promis- 
ed her,  and  there  was  only  slight  evidence  as  to 
such  promiso,  statements  by  the  prosecuting  at- 
torney in  the  opening  statement  and  in  the  ar- 
gument that  she  had  begged  him  to  marry  her 
constitute   reversible   error. 

[Ed.    Note. — ^For    other   cases,    see    Criminal 
Law,  Cent  Dig.  S  3127 ;   Dec.  Dig.  <S=»1171(1).] 

4.  Cbiminal  Law  <s=>448(3)  —  Evidence  — 
Conclusions. 

In  a  proseotrtion  for  seduction,  it  was  error 
to  permit  the  father  of  the  prosecntrix  to  testi- 
fy that  defendant  treated  prosecutrix  like  a 
sweetheart,  since  the  facts  on  whioh  his  con- 
chisimi  was  based  could  have'  been  related  to  the 
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iuij  80  as  to  enable  them  to  draw  their  own  con- 
clusions. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law;  Cent  Di^  H  1036,  1037;   Dec.  Dig.  «=» 

6.  ClOUIRAI.  IiAW  «=>44S(%  —  IWlDENCB  — 
GOHCIiUSIONS. 

It  was  also  error  to  permit  him  to  volunteer 
a  statement  in  reference  to  a  conversation  con- 
cerning defendant  about  which  he  had  been 
cross-examined,  that  from  the  way  the  others 
talked  about  defendant  they  had  no  use  for  him. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  1036.  1037 ;  Dec.  Dig.  «=> 
448(i).] 

6.  Cbimiwal  Law  «=3l044r— ApPEAii— Qtjes- 
TioNB  Pbesintkd— Necessity  of  Motion  to 
Stkiee. 

Though  no  motion  to  strike  a  volunteered 
statement  was  made  as  should  have  been  done, 
but  an  objection  was  made  and  the  court  ruled 
on  the  objection  on  its  merits,  the  ruling  can  be 
reviewed  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  K  2672,  2674,  2675;  Dec  Dig. 
«=>1044.] 

7.  Cbiminal  Law  *»788(1)— Irstbuctions— 
LnnTiRO  EiTBOT  OF  Evidence. 

In  a  prosecution  for  crime,  where  a  poet 
card,  claimed  by  proeecutiiz  to  have  been  sent 
her  by  defendant  more  than  2  years  before  they 
became  engaged,  and  which 'was  inherently  weak 
to  show  a  promise  of  marriage,  was  admitted  in 
evidence,  it  should  be  limited  to  questions  inde- 
pendent of  corroboration  of  the  promise  of  mar- 
riage. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1872-1874,  1876;  Dec.  Dig. 
«=»783(l).l 

8.  Cbihinax  Law  «=»1064(6)— Appeal— Ques- 
tions Presented  fob  Review — Necessitt 
OF  Objection— Exception  and  Motion  fob 
New  Tbiau 

Objection  to  the  ruling  of  the  court  that 
the  prosecution  should  show  that  the  father  of 
prosecutrix  sent  for  defendant  to  come  to  him 
and  defendant  refuged  to  go,  where  there  was 
no  evidence  that  defendant  ever  received  the 
message,  or  ^y  he  did  not  go,  cannot  be  con- 
sidered where  the  only  objection  was  to  the 
Question  asked,  and  no  exception  was  saved  to 
the  remark  of  the  judge,  and  no  reference  made 
to  it  in  the  motion  for  a  new  trial 

[Ed.  Note.^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2681 ;  De&  Dig.  «=»1064(6).] 

9.  Seduction  «=>46— Evidence— Pbohibe  of 

MaRBIAOB— GORBOBOBATION— ADiaSSION . 

An  admission  by  defendant  to  a  third  per- 
son of  a  promise  to  marry  prosecutrix  is  admis- 
sible and  sufficient  corroboration  of  his  testi- 
mony, even  though  it  did  not  expressly  relate 
to  a  promise  made  before  the  offense. 

[Ed.  Note. — For  other  cases,  see  Seduction, 
Cent  Dig.  H  83-^;   Dec.  Dig.  «=»46.] 

10.  Seduction  *=350(2)— Inbtbcctions— Cob- 
bobokation. 

In  a  prosecution  for  seduction,  the  Jury 
should  be  cautioned  against  finding  corrobora- 
tion in  circumstances  as  easily  referable  to 
some  other  relation  between  the  parties  as  to 
an  existing  engagement  to  marry. 

[Ed.  Note. — For  other  cases,  see  Seduction, 
Cent  Dig.  {  90;   Dec.  Dig.  i3=50(2).] 

11.  SEDITOTION      4s>50(4)   —  INSTBUOTIONS  — 

Pbohise. 

In  a  prosecution  for  seduction,  where  the 
testimony  of  prosecutrix  as  to  some  of  the  prom- 
isea  to  marry  showed  that  they  were  conditioned 
on  her  becoming  pregnant  the  jury  should  be 
instructed  that  the  promise  relied  on  must  be 


an  existing  promiae,  and  one  not  oooditiaMd 

on  pregnancy. 

[Ed.  Note.— For  other  cases,  see  Sednctios. 
Cent  Dig.  f  92;    Dec  Dig.  «=>50(4).I 

12.  Seduction  «=>50— Instbuction*— Kftect 

OP  Evidence. 

In  a  prosecution  for  crime,  where  the  to- 
timony  rehed  on  for  convictloa  was  weak,  sad 
there  was  evidence  that  prosecntrix  had  had  in- 
tercourse with  men  other  than  defendant,  an 
express  statement  as  to  the  effect  of  snch  evi- 
dence should  be  given  in  the  instmetiooa.  evea 
though  the  rule  could  be  reasoned  out  from  oth- 
er  instructions  given. 

[Ed.  Note.— For  other  cases,  see  Sednetxa. 
Cent  Dig.  ii  80-92;   Dec,  Dig.  «s»50.] 

Revelle,  J.,  dissenting. 

In  Sana  Appeal  from  Ortmlnal  Coort 
Bachanan  County;   Thomas  F.  Kyan,  Judge, 

Homer  Evans  was  convicted  oC  aedncttea 
under  promise  of  marriage,  and  he  appeals. 
Reversed  and  remanded. 

O.  L  Zwlck,  of  St.  Joseph,  for  appellant 
John  T.  Barker,  Atty.  Gen.  (Lewis  H.  Cook, 
of  Jefferson  City,  of  counsel),  for  the  State. 


BLAIR,  J.    In  the  drcalt  oooit  of  Bn*^ 

anan  county,  Homer  Eivans  was  convicted 
of  seducing  Ruby  Jeffries  under  promise 
of  marriage,  sentenced  to  3  years  in  the 
penitentiary,  and  has  appealed.  Prosecutrix 
fixes  the  date  of  the  first  illicit  act  as  No- 
vember 24,  1012,  and  testifies' the  only  other 
instance  of  the  kind  was  upon  December  14th 
of  the  same  year.  She  was  bom  November, 
6,  1892,  and  la  one  year  youngs  tlian  ap- 
pellant She  lived  with  her  parrats,  and. 
a  quarter  of  a  mile  away,  appellant  lived 
with  his  sisteiB  and  widowed  mother,  near 
Saxton,  Mo.  The  two  were  reared  thus  near 
each  other  and  attoided  the  same  public 
school  for  some  time.  Prosecatilx  at  the  age 
of  16  or  17  began  to  attend  the  high  sdiooi 
at  St  Joseph,  six  miles  from  her  home,  and 
boarded  there  with  her  aunt  She  attended 
school  at  St  Joseph  8  years. 

There  is  no  direct  evidence  tending  to  cor- 
roborate prosecntrix  as  to  a  promise  of  mai> 
riage^  and  she,  herself,  does  not  testify  to  a 
formal  proposal  of  marriage  and  a  like  te- 
oeptance  by  her.  She  testified  she  attended 
BcbtxA  with  appellant  and  "always  went 
with  him,"  but  was  not  allowed  to  "keep 
company  with  him,"  nntU  she  was  18,  whidt 
was  November  6,  1010;  that  while  she  wu 
in  school  in  St.  Joseph,  appellant  worked 
there  and  would  meet  her  at  the  train  when 
she  came  from  home,  and  that  he  took  her 
to  church  sometimes,  but  that  she  was  not 
allowed  to  go  to  any  other  places  becaue 
she  was  in  school;  that  in  1010,  at  appel- 
lant's request,  she  prtHnised  to  "go  with  him 
after  she  was  18,"  and  "go  with  no  one  ^se." 
except  when  her  father  and  mother  want- 
ed her  to  do  so,  "only  when  it  was  neces- 
sary." She  testified  concerning  appellant 
that: 
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"When  we  were  gdng  to  sehoel,  he  said  we 
would  be  married  some  day  and  how  nice  it 
would  be  when  I  was  old  enough,  and  we  would 
not  be  married  now,  but  go  together  and  have 
a  good  time,  for  when  we  were  married  we 
would  have  to  settle  down  and  think  ol  some- 
thing else." 

This  last  was  prior  to  1910.  As  to  what 
occurred  upon  the  occasion  on  which  she,  on 
the  trial,  testified  they  became  engaged  In 
August,  1011,  she  said: 

"In  August,  1911,  we  Iiad  gone  to  church  at 
Walnut  Grove  and  coming  home  he  was  telling 
me,  yoD  should  conrider  yoursdf  engaged  now, 
and  not  go  with  any  one  else,  and  I  promised 
him  I  would  not  go  with  any  one  elae  it  I  could 
avoid  It.  I  never  went  with  any  one  else  only 
when  it  was  necessary.  So  we  were  engaged 
the  first  Sunday  in  August,  1911." 

And  she  continued,  "So  we  went  together 
all  the  time ;"  and  she  foUowg  this  by  testi- 
mony that  appellant  began  to  make  improper 
advances  in  August,  1912,  assuring  her  "it 
was  no  harm"  and  that  they  "would  get  mar- 
ried U  anything  happened."  She  testifies 
she  repulsed  appellant,  but  the  next  day  he 
approached  her  again,  and  after  that  broach- 
ed the  matter  every  time  she  was  with  him. 
On  being  further  questioned  for  the  state, 
she  said  appellant  argued  there  was  no  Im- 
propriety in  what  he  asUed,  since  they  were 
to  be  married,  and  said  that  "If  anything 
happened"  they  would  he  married  right  away, 
otherwise  they  would  put  It  off  until  they 
"were  better  fixed."  Upon  November  24, 
1912,  she  accompanied  appellant  to  a  place 
near  St  Joseph  and  for  a  time  occupied  a 
room  With  him  and  submitted  to  his  desires. 
She  testifies  she  protested  vehemently  against 
going  to  the  place  and  against  the  act  itself, 
but  also  testifies  she  aided  appellant  in  re- 
moving her  clothing,  corset,  and  shoes,  pre- 
paratory to  the  Illicit  act.  She  testified  at 
the  preHmlnary  that  she  attended  to  these 
details  herself,  but  says  she  was  nervous 
then  and  was  mistaken,  to  the  extent  Indi- 
cated. She  says  that  appellant  on  this  oc- 
casion made  the  same  arguments  he  had 
unsuccessfully  employed  before,  as  above  set 
forth.  Of  the  visit  to  the  same  place  on 
December  14,  1912,  she  says  appellant  "made 
her  go,"  despite  her  strong  opposition;  that 
she  then  told  him  she  would  never  go  to 
town  with  him  again,  and  that  she  never 
did  to- 
on the  preliminary  examination  in  Au- 
gust, 1913,  prosecutrix  testified  the  engage- 
ment to  marry  was  entered  into  after  wheat 
harvest  and  about  threshing  time  in  1912, 
but  before  November  24,  1912.  On  the  trial 
she  attributed  this  discrepancy  to  the  same 
cause  she  assigned  for  that  mentioned  above. 
On  cross-examination  she  testified  she  told 
no  one  of  her  engagement  to  marry  appellant 
and  knew  of  no  one  appellant  had  told ;  that 
appellant  did  not  ask  her  parents  for  her 
hand,  and  that  she  did  not  tell  them  of  her 
engagement  because  she  "was  afraid  to"; 
that  appellant  gave  her  no  engagement  ring, 
but  that  he  offered  to  procure  one,  which  of- 


fer she  says  she  declined  because  she  fear^ 
ed  her  parents,  if  they  saw  the  ring,  would 
put  an  end  to  her  association  with  appel- 
lant. 

To  bring  out  the  relation  between  the  two 
she  was  asked  how  often  appellant  was  at 
ber  home  after  she  became  18  and  prior  to 
the  date  cm  which  she  testified  her  ruin 
was  accomplished,  November  24,  1912.  To 
this  she  Tilled: 

"Two  or  three  times  a  week  and  maybe  more. 
He  would  come  up  and  play  cards  with  us,  and 
croquet,  and  sometime^  lie  took  lunch  witn  us, 
and  whenever  I  had  company  I  always  invited 
him.  Q.  How  frequently  were  you  together? 
A  I  saw  him  almost  every  day.  Q.  At  those 
times  what  would  be  the  train  of  his  conversa- 
tion about  your  relations  with  each  other?  A. 
ITe  would  tell  me  how  he  loved  me.  (Objection.) 
Q.  State  what  passed  between  you  and  defend- 
ant at  these  meetings.  A  He  would  tell  me 
how  nice  it  would  be  when  we  got  married  and 
how  much  he  thought  of  me  and  how  much  I 
thought  of  him." 

She  admitted  going  out  In  ctHupany  with 
other  young  men  several  times  after  August, 
1011,  and  during  October,  November,  and  De- 
cember, 1912,  and  that  she  broke  a  social 
engagement  with  another  young  man  In  or- 
der to  accompany  appellant  to  St  Joseph  on 
the  occasion  of  the  second  visit  to  "Alex's,'' 
December  14,  1012. 

The  father  of  prosecutrix  testified,  in  ef- 
fect that  appellant's  attentions  to  his  daugh- 
ter began  In  1910  or  1011,  but  added  that 
appellant  had  "always  gone  with"  her  since 
the  two  went  to  school  together.  He  was 
permitted  to  state  that  appellant  treated 
prosecutrix  "like  a  sweetheart,"  and  that 
"he  seemed  to  think  a  lot  of  her."  He  tes- 
tified he  saw  the  two  in  each  other's  com- 
pany "two  or  three  times  a  week  or  more" 
at  his  home,  adding,  "If  she  had  company 
from  the  city,  or  anywhere,  she  would  invite 
him  over."  He  said  appellant  would  take 
prosecutrix  out  In  his  buggy  or  automobile 
"to  different  places  and  down  to  his  sisters" ; 
that  prosecutrix  "did  not  seem  to  care  for 
any  other  company  and  wouldn't  go  with 
any  one  else ;"  that  "she  would  turn  every- 
body down  for  him.  It  didn't  please  me,  but 
I  seen  she  thought  so  much  of  him  and 
thought  I  would  have  to  let  her  have  ber 
own  way  about  it" 

One  other  witness,  who  lived  in  the  vicini- 
ty of  Saxton,  testified  she  "believed,  •  •  • 
if  she  remembered  right"  that  appellant  es- 
corted prosecutrix  to  a  party  at  witness' 
home  "one  evening."  When  this  occurred 
does  not  appear. 

The  mother,  brother,  and  grandfather  of 
prosecutrix  testified  In  the  case,  but  neither 
of  them  testified  or  attempted  to  testify  to 
any  circumstance  tending  to  show  that  the 
relations  between  appellant  and  prosecutrix 
indicated  an  engagement  to  marry.  The 
same  thing  Is  true  of  the  numerous  other 
witnesses  from  the  neighborhood  who  testi- 
fied in  the  case. 

There  is  no  pretense  any  date  for  a  wed- 
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ding  was  ever  set  or  that  any  preparations 
of  any  kind  were  ever  made  by  prosecutrix  or 
her  family  such  as  usually  indicate  an  ap- 
proaching wedding.  There  was  no  evidence 
of  any  gifts  of  any  kind  made  by  one  to  the 
other. 

The  state  offered  In  evidence  a  card  which 
prosecutrix  testified  she  received  through  the 
mail.  It  Is  a  postal  card,  mailed  some  time 
In  1909.  On  one  side  appears  the  then  ad- 
dress of  prosecutrix,  in  St  Joseph,  where 
she  was  In  school,  and  the  initials  "H.  L.  E." 
Prosecutrix  testified  the  handwriting  was 
that  of  appellant  The  other  side  of  the  card 
bears  a  picture  of  a  gentleman  mailing  a 
card  or  letter  and,  tn  one  comer,  the  printed 
words  "To  My  Wife."  This  card  was  receiv- 
ed by  prosecutrix  3  years  before  the  time 
the  alleged  seduction  occurred,  and  nearly  2 
years  prior  to  August,  1911,  the  date  she  be- 
came engaged  to  appellant,  according  to  her 
testimony. 

In  this  connection,  however,  prosecutrix 
was  asked  whether  she  and  appellant  were 
engaged  when  she  received  the  card.  An 
objection  was  made,  and  then  she  was  asked 
to  state  "what  understanding.  If  any,"  she 
had  with  defendant  at  the  time  she  received 
the  card.     She  answered : 

"When  I  was  going  to  school  he  told  me  not 
to  go  with  any  one  else  and  that  we  intended  to 
be  married  and  that  when  I  was  18  we  would 
be  engaged.  I  was  18  in  1910  (November  6th). 
We  had  always  thought  lots  of  one  another  and 
we  always  talked  about  when  we  got  old  enough 
to  go  together." 

On  cross-examination  prosecutrix  testlfled 
she  received  the  card  in  1909,  bnt  was  not 
engaged  to  appellant  untU  August,  1911.  Ap- 
pellant draied  addressing  or  mailing  the 
card,  and  said  It  was  done  by  a  kinsman 
who  placed  his  (appellant's)  Initials  <«  It  as 
a  Joke.  No  other  card  and  no  letters  or  oth- 
er writings  of  any  sort,  sent  or  received  by 
appellant,  were  offered  or  mentioned  In  evi- 
dence. 

One  Helsel  testlfled  he  knew  and  lived 
near  the  principals,  and  that,  after  gossip 
bad  gotten  well  under  way,  about  the  1st 
of  August,  1913,  he  jestingly  asked  appellant 
"how  his  boy  was";  that  appellant  said, 
"All  right,"  and  asked  witness,  "What  would 
you  do  if  you  were  in.  my  place?"  Witness 
said  he  replied,  "I  would  have  married  the 
girl,  or  got  so  far  away  nobody  would  ever 
see  me."  He  says  appellant  then  "said  he 
did  promise  to  marry  her,  and  would  have, 
but  B.  T.  (Moddrell)  and  Tadlock  told  him 
not  to."  Helsel  testlfled  appellant  did  not  say 
when  the  promise  alluded  to  was  made. 

Five  witnesses  testlfled  prosecutrix  bore  a 
good  reputation  prior  to  the  time  she  charges 
she  was  seduced.  She  did  not  advise  her 
parents  of  her  condition  until  about  July  1, 
1913,  6  or  7  weeks  before  the  birth  of  her 
child.  Her  father  testified  he  was  sick  when 
the  Information  reached  him,  and  that  he 
sent  for  appellant,   but  appellant  did   not 


come.  On  rallng  on  an  objection  to  ttils 
statement,  the  trial  court  said  it  was  compe- 
tent for  the  state  to  show  witness  sent  for 
appellant  and  that  appellant  refuted  to  go  to 
tee  him.  There  was  no  evidence  how  Jef- 
fries' message  was  sent  or  what  It  was,  and 
none  that  It  ever  reached  appellant  Pros- 
ecutrix testlfled  she  told  appellant  of  her 
condition  on  March  8,  1913.  She  also  testi- 
fied appellant.  In  May,  1913,  solicited  her  to 
go  again  with  him  to  "Alex's,"  bnt  that  she 
refused.  On  neither  of  these  occasions  does 
she  claim  she  reminded  appellant  of  a  prom- 
ise to  marry  her,  nor  does  she  testify  she 
ever  did  so.  The  father  was  also  asked  con- 
cerning a  conversation  be  had  with  some  la- 
dles whom  he  visited  while  looking  np  wit- 
nesses. He  was  asked  about  what  they  said 
about  a  spedfled  matter  alfectlng  appellant, 
and  he  answered  the  question  and  then  add- 
ed: "From  the  way  they  talked  ajioat  him 
they  had  no  use  for  him,"  the  reference  be- 
ing to  appellant  The  court,  on  objection 
being  made  to  this  that  It  was  a  conclusion, 
ruled  It  was  competent,  saying,  "He  is  stat- 
ing what  she  said,  not  what  he  said,"  and 
directed  counsel  for  the  state  to  "go  ahead," 
which  counsel  did  by  asking  witness  whether 
that  "was  the  substance  of  all  the  conversa- 
tion that  took  place,"  to  which  the  witness 
replied  afllrmatlvely. 

Appellant  testified  in  his  own  behalf.  He 
denied  there  was  ever  any  promise  of  mar- 
riage; stated  that  in  October,  1912,  he  was 
told  by  R.  T.  Moddrell  that  he  had  had  sex- 
ital  Intercourse  with  prosecutrix  on  the  way 
home  that  night  from  a  dance  at  the  Ad- 
ams home  near  Saxton;  that  subsequently, 
he  (appellant)  broached  this  circumstance  to 
prosecutrix,  and  that  the  ensuing  conversa- 
tion resulted  In  the  trip  to  "Alex's,"  the  place 
prosecutrix  says  appellant  took  her  Novem- 
ber 24,  1912;  that  be  experienced  no  di£B- 
culty  in  securing  the  consent  of  prosecutrix 
to  the  sexual  act;  and  that  they  visited  the 
same  idace  again  December  14,  1912,  as  tes- 
tified to  by  prosecutrix.  He  also  testtOed 
prosecutrix  never  at  any  time  asked  him  to 
marry  her  after  she  discovered  her  cmidi- 
tion,  and  he  denied  telling  Helsel  he  had 
ever  promised  to  marry  prosecutrix.  He  tes- 
tified he  had  taken  prosecatrix  "to  town  and 
antomobile  riding"  and  to  the  homes  of  the 
best  families  In  the  country  about  Saxton, 
and  bad  escorted  her  to  parties  and  had  vis- 
ited in  the  Jeffries  home  and  "had  meals 
there  when  they  had  company,"  and  that 
prosecutrix  vltdted  his  mother  and  sisters 
at  their  home,  and  that  he  and  she  and  bis 
mother  and  sisters  attended  gatherings  to- 
gether after  December,  1912.  In  this  he  Is 
corroborated  by  prosecutrix.  He  denied  hav- 
ing said  In  August,  1912,  that  he  had  at- 
tempted to  seduce  prosecutrix  but  had  fliiled 
He  was  contradicted  as  to  this  by  one  wit- 
ness 
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R  T.  Moddnn  and  Winston  Tadlodc, 
young  men  living  In  the  Saxton  neighbor- 
hood, couBlii  and  second  coosdn,  lespectlyely, 
at  appellant,  both  testlfled  they  had  been  in- 
timate with  prosecutrix.  Moddrell  testified 
to  one  instance  and  Tadlock  to  a  number  of 
them.  As  to  their  being  In  the  company  of 
prosecntriz  on  the  occasions  they  named, 
Moddrell  waa  corroborated  by  prosecutrix 
and  other  witnesses,  and  Tadlock  was  cor- 
roborated by  prosecutrix  as  to  some  of  the 
occasions  and  contradicted  as  to  the  rest. 
Prosecutrix  strongly  denied  any  Improper 
relations  with  either  of  them  or  any  other 
person  except  appellant  Moddrell  testified 
he  told  appellant  in  October,  1912,  of  his  ex- 
perience with  prosecutrix.  There  was  tes- 
timony that  both  Moddrell  and  Tadlock  had 
made  statements  out  of  court  inconsistent 
with  material  portions  of  their  testimony  on 
the  trial,  and  there  were  some  Inconsisten- 
cies in  their  testimony  as  given  in  the  case. 
There  was  evidence  tending  to  show  Tad- 
lode's  repntatlon  for  truth,  veracity,  and 
morality  was  bad — that  as  to  the  last-men- 
tioned quality  being  slight.  There  was  as 
mnch  testimony  that  his  reputation  was 
good.  It  appeared  in  evidence  that  Moddrell 
and  Tadlock  had  taken  considerable  Interest 
in  appellant's  behalf  and  had  each  made  an 
afiBdavlt  for  the  use  of  the  prosecuting  at- 
torney, stating  their  illldt  relations  with 
prosecutrix.  There  was  evidence  they  had 
been  led  to  believe  this  would  result  in  a  dis- 
missal of  the  prosecution.  Some  Inconsisten- 
cies between  Tadlock's  testimony  and  his  af- 
fidavit were  called  to  hia  attention,  and  he 
made  explanations  which  had  a  toidency  to 
harmonize  them. 

"There  was  evidence  trading  to  prove  dr- 
camstances  having  a  strong  tendency  to  show 
that  prosecutrix  had  been  guilty  of  undiastl- 
ty  with  one  OppUnger  in  October,  1912.  This 
individual  was  visiting  in  Saxton  at  the  time 
but  lived  in  another  state.  As  to  the  oppor- 
tunity the  facta  are  Indisputable.  The  tes- 
timony as  to  the  circumstances  which  would 
practically  convict  prosecutrix  outright  waa 
that  of  Moddrell. 

George  Thompson  testified  that  in  the  sum- 
mOT  or  fall  of  1912  he  came  upon  prosecu- 
trix, in  the  dusk  of  evening,  in  a  compromis- 
ing position  near  the  roadside  with  a  young 
man  who  was  unknown  to  him.  He  was  un- 
able to  describe  the  stranger,  except  as  to 
size,  and  testified  he  had  never  seen  him  be- 
fore and  had  not  seen  him  since.  He  de- 
clared prosecutrix  and  her  companion  did 
not  seem  abashed  bnt  "grinned"  at  him. 
Prosecutrix  denied  all  this. 

There  was  some  evidence  that  prosecutrix 
indulged  In  vulgar  language  and  In  unnmid- 
enly  conduct  In  the  presence  of  men.  This 
was  chiefly  supported  by  Tadlock's  testimony. 

Evidence  tending  to  show  prosecutrix,  dur- 
ing the  fall  of  1912,  went  to  various  places 
wltb  atttan  than  appellant  was  oCered.   Four 


or  five  young  men  figured  on  her  social  calen- 
dar, to  some  extent,  during  this  time. 

Appellant's  mother  testified  that  after  the 
condition  of  prosecutrix  was  discovered  by 
her  parents  and  the  talk  began  she  (the  wit- 
ness) was  sent  for  by  them  and  went  to  the 
JefTries  home  and  was  there  informed  of  the 
matter  and,  among  other  things,  she  asked 
prosecutrix,  in  the  presence  of  her  parents, 
whether  appellant  promised  to  marry  her, 
and  that  prosecutrix  answered  he  had  not; 
that  then  she  asked  prosecutrix  "why  she 
did  It,"  and  prosecutrix  replied  she  "dldnt 
know;"  that  the  following  morning  prosecu- 
trix and  her  mother  came  to  the  home  of 
witness  and  in  the  conversation  she  asked 
the  same  questions  and  received  the  same 
answers.  As  to  this  second  conversation  she 
was  corroborated  by  one  of  her  daughters 
and  by  appellant,  and  was  contradicted  as 
to  both  occasions  by  prosecutrix  and  her 
mother,  though  not  as  to  the  fact  that  there 
were  conversations  at  the  times  mentioned 
and  not  as  to  their  presence.  The  father  of 
prosecutrix  also  contradicted  the  witness  as 
to  the  first  conversation.  There  was  no  tes- 
timony, hbwever,  that  prosecutrix  claimed  a 
promise  of  marriage  on  these  occasions.  Her 
mother  testified  prosecutrix  wept,  but  said 
nothing  at  all. 

In  his  opening  statement  counsel  for  the 
state,  over  appellant's  objections,  was  per- 
mitted to  say: 

"The  young  girl  who  was  wronged  by  this 
young  man  has  solicited  him  and  begged  him 
and  importuned  him  •  ♦  •  (Objections)  *  *  * 
has  begged  him  to  marry  her  •  *  *  to  rive 
this  bright  little  baby  a  father  and  a  name.  We 
Trill  show  that  he  has  nt  all  times  and  still  re- 
fuses to  become  the  husband  of  this  little  girl 
that  he  has  wronged,  and  the  father  of  this 
little  baby  that  he  has  brought  into  the  world.'* 

During  the  argum«it  to  the  Jury  by  coun- 
sel for  the  state  appellant's  counsel  said: 

"I  object  to  the  statement  that  this  girl  begged 
the  defendant  to  marry  her;  there  is  no  testi- 
mony that  she  ever  said  anything  except  on  the 
8th  day  of  March  to  him  on  the  subject" 

The  court  said  the  Jury  was  capable  of  de- 
termining which  of  counsel  was  correct,  and 
then  told  the  jury  to  decide  the  case  from 
the  testimony,  not  from  the  argument 

[1]  I.  Appellant  contends  It  was  error  to 
permit  counsel  for  the  state,  In  the  opoilng 
statem«it  and  during  the  argument  to  the 
jury,  to  make  the  remarks  whidi  appear  In 
the  statement  of  the  case.  The  learned  At- 
torney General  Insists  that  the  matter  ob- 
jected to  In  the  argument  to  the  jury  at  the 
close  of  the  case  cannot  be  reviewed,  for  the 
reason  that  It  was  not  properly  preserved  in 
the  bill  of  exceptions,  and  that  the  attempt 
to  preserve  It  in  the  affidavits  is  futUe.  In 
so  far  as  the  rule  is  applicable,  this  conten- 
tion is  correct.  It  does  not  cover  the  whole 
matter,  however.  During  the  argument  of 
the  case  by  counsel  for  the  state  counsel  for 
appellant  made  this  objection: 

"I  object  to  the  statement  that  this  girl  beg- 
ged the  defendant  to  marry  her;  there  is  no  te»- 
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dmoiiy  that  ilw  «rer  aaid  aoTthfaig  except  on 
the  Still  dajr  of  March  to  him  on  the  lubject." 

The  court  said: 

"The  jar7  beard  the  teatimonr  and  are  capable 
of  deciding  which  statement  is  correct,  Judge 
Strop's  or  yours.  Gentlemen  of  the  jury,  yon 
will  decide  the  case  from  the  testimony  as  yon 
remember  It,  and  not  from  the  argoment  of 
counseL" 

Defendant  excepted.  Tbe  reiteration  In 
coansers  objection  of  the  language  objected 
to,  conpled  with  tbe  mling  of  the  court, 
which,  by  clear  implication,  concedes  the  cor- 
rectness of  the  recitation,  in  tbe  objection, 
of  the  argnment  of  counsel  for  tbe  state  huf- 
fldently  preserres  tbe  argument  in  so  far 
as  It  la  stated  in  the  objection.  This  iden- 
tical question  was  presented  by  the  briefs 
in  State  T.  Newcomb,  220  Mo.  loc.  dt  67, 
119  8.  W.  405,  and  this  court  nevertheless 
ruled  on  the  objection  to  tbe  argument,  and 
rightly  BO.  The  record  shows  the  objection- 
able language  was  stated  by  appellant's  ooun- 
8^  as  that  used  by  counsel  for  the  state^ 
that  the  trial  court  understood  it  so  and  rul- 
ed on  the  matter  on  Its  merits.  This  por- 
tion of  the  argnment  and  tbe  portion  of  the 
opening  statement  objected  to,  as  heretofore 
set  out,  are  before  us  and  will  be  considered 
together. 

[2]  It  Is  settled  law  that  argnment  of  coun- 
sel, when  objection  is  made,  will  be  examined 
in  tbe  light  of  the  facts  of  tbe  particular 
case. 

In  State  T.  Horton,  247  Mo.  loc.  dt  666, 
153  S.  W.  1051,  Brown,  J.,  pointed  out  the 
reasons  why  those  concerned  in  prosecutions, 
particularly  of  this  kind,  should  perform 
their  duties  "with  scrupulous  fairness";  and 
In  State  y.  Levy,  262  Mo.  181, 170  S.  W.  1114, 
it  was  said,  In  considering  an  opening  state- 
ment to  which  objection  bad  been  made : 

"If  the  case  was  a  ver^  close  one,  and  the  con- 
viction rested  upon  testimony  that  was  unsatis- 
factory, we  might  consider  this  point  as  worthy 
of  serious  consideration,  for,  as  we  said"  (in  cit- 
ed cases)  "the  misconduct  of  a  public  prosecntor 
will  be  weighed  in  connection  with  the  facts  of 
each  case,  and  when  tbe  state's  ease  is  weak 
it  will  require  less  misconduct  on  the  part  of 
the  prosecutor  to  work  a  reversal  than  where 
*  •  *  the  evidence  of  defendant's  guilt  is 
very  strong." 

In  State  T.  Helton,  2S5  Mo.  loa  dt  183, 
164  S.  W.  499,  It  was  said : 

"Improper  argaments  are  a  class  of  errors  un- 
to themselves,  and  no  hard  and  fast  rule  can 
be  laid  down  by  which  tlieir  vicions  effects  Bball 
be  measured.  When  the  evidence  of  guilt  is 
overwhelming  and  the  verdict  is  not  unosually 
severe,  it  is  difficnit  to  say  that  the  improper 
remarks  produced  any  harmful  effect.  •  •  * 
Quite  a  different  rule  arises  in  cases  like  the 
one  at  bar,  where  the  evidence  *  *  *  is  very 
menecr  and  unconvincing,  and  the  prosecutor 
undertakes  to  secure  a  conviction  by  arousing 
prejudice  in  tbe  minds  of  the  jury  through  the 
use  of  epithets  and  other  improper  argument." 

.  Under  the  statute  (secUon  4478,  B.  S.  1909), 
under  which  this  prosecution  was  Instituted, 
if  api)ellant  had  married  prosecutrix  before 
tbe  Jury  was  sworn  that  would  have  barred 
his  further  prosecution ;  but  no  offer  to  mar- 


ry prosecutrix  would  have  aided  talm.  EH- 
denoe  of  such  an  offer  would  not  hare  been 
admissible  even  to  mitigate  the  pnnisbment 
State  ▼.  C^Keefe,  141  Mol  loc.  dt  273.  42  S. 
W.  726 ;  State  ▼.  Brandenburg,  118  Ma  loc 
dt  185,  et  aeq.,  23  S.  W.  1080,  40  Am.  St  Bep^ 
362.  He  could  not  show  he  had  offered  to 
marry  prosecutrix  and  she  bad  refused  him. 
The  fact  however,  if  It  had  been  a  fact  that 
she  demanded  of  him  the  fulfillment  of  tbe 
promise  under  which  she  testifies  ho'  ruin 
was  acoompllsbed  would.  In  view  of  her  pro- 
fessed affection,  have  placed  her  before  the 
Jury  In  the  light  of  acting  according  to  tiie 
natural  Uistincta  of  a  woman  wronged  under 
a  promise  of  marriage.  Tbe  fact  that  she. 
did  not  make  any  sudt  demand,  whidi  ap- 
pears clearly  from  this  record,  is  one  of  the 
circumstances  tending  strongly  to  impeacb 
her  testimony  that  there  was  a  promise  of 
marriage. 

[3]  In  view  of  the  rule  annoimced  by  tbe 
cases  dted,  a  recapitulathm  of  some  of  ttie 
facte  is  warranted. 

Prosecutrix  testifies  she  ttdd  appellant  of 
her  condition  Mardi  8,  1913;  that  In  May, 
1913,  he  soUdted  her  to  revisit  "Alex's"  ;  that 
he  visited  her  home,  to  play  cards,  after 
March  8,  1913;  that  she  saw  him  and  was 
with  him,  in  the  company  of  others,  frequent- 
ly after  November  24,  1912,  and  prior  to  Au- 
gust 1913;  that  she  saw  him  at*  bis  home 
about  July  1,  1913 ;  but  she  does  not  testify 
that  (m  any  occasion  she  ever  referred  to  a 
prcnnlse  of  marriage  In  his  presence.  Her 
condition  was  the  reason  and  theme  of  tbe 
conversation  between  h^  parenta  and  appel- 
lant's mother  in  June,  1918,  aa  it  was  of  the 
conversation  at  appellant's  home  the  follow- 
ing day,  end  <«  this  last  occasion  she  talkM. 
or  had  an  opportunity  to  talk,  with  appeUant, 
but  she  does  not  pretend  she  demanded,  claim- 
ed, or  suggested  reparation  on  the  ground  of 
any  promise  of  marriage.  Her  mothef'a  tes- 
timony is  positive  she  did  not  do  aa  Evox 
on  the  trial  she  does  not  testify  to  an  un- 
equivocal promise  and  a  like  acceptance  by 
her,  and  on  the  preliminary  examination  her 
testimony  was  less  satisfactory  in  this  re- 
spect On  the  trial  she  contradicted  her  tea- 
tlm(«y  before  the  Justice  of  the  peace  as  to 
the  time,  place,  and  drcumstances  of  tbe 
origin  of  tbe  engagement  she  asserted.  The 
first  appearance  of  her  dalm  that  a  promise 
of  marriage  existed  seems  to  have  beoi  at 
the  time  she  commenced  this  prosecution. 

In  the  light  of  all  the  drcumstances,  her 
failure  to  demand  of  appellant  that  be  keep 
tbe  promise  she  testifies  he  made,  was  a  mat- 
ter for  the  grave  consideration  of  tbe  Jury. 
We  do  not  mean  to  say  that  a  demand  of 
marriage  by  her  was  essential  to  the  state's 
case,  but  simply  that  on  a  record  showing 
tbe  facta  stated  and  Indicating  a  claim  of  her 
continued  affection  and  disclosing  no  obstade 
to  marriage  which  would  ectplaln  her  silence^ 
tbe  failure  of  prosecotxlx  to  demand  of  a^ 
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peUant  audi  rwaratlan  aa  a  falfillment  ot 
bis  alleged  pttHnlse  would  have  given  Is  a 
fact  of  mach  Importance  upon  tlie  auestton  ot 
the  truth  of  her  testimomy. 

Whether  or  not  It  was  the  intent,  the  prob- 
able effect  ot  the  remarks  objected  to  was  to 
break  the  force  of  this  significant  omiatdon. 
The  opening  statement  waa  inflammatorr  and 
argumentative.  It  was  not  a  simple  state- 
ment of  expected  proof  to  say  the  state  would 
show  jwosecutrtx  "solicited,  begged,  impor- 
tnned"  appellant  to  marry  her,  and  that  he 
had  "refused  at  all  times  and  still  refuses" 
to  marry  the  "little  girl  he  had  wronged"  and 
give  a  name  "to  this  little  baby  he  brought 
into  the  world."  There  is  abs(4iitely  nothing 
in  the  evidence  offered  tending  to  warrant 
such  a  forecast,  and  It  is  hardly  conceivable 
counsel  for  the  state  could  have  been  igno- 
rant that  the  testimony  of  the  prosecutrix  and 
her  mother  would  famish  complete  refutation 
of  these  statements.  To  follow  such  an  open- 
ing statement  with  an  argument  to  the  jury 
in  which  the  same  unfounded  declarations 
were  repeated,  indicates  that,  absent  «vi- 
dence  on  a  vital  point,  counsel  supplied  the 
want  with  repeated  and  unchecked  assertion. 

We  do  not  regard  as  Important  the  fact 
that  the  name  of  one  of  counsel,  as  the  of- 
fender, appears  In  the  record  in  connection 
with  the  closing  argument,  and  that  of  an- 
other appears  in  the  motion  for  new  trial. 
The  substance  of  the  matter  is  that  that  cer- 
tain argument  was  objected  to,  and  the  objec- 
tion to  the  same  argument,  so  far  as  its  sub* 
stance,  and  even  language,  is  concerned,  was 
preserved  in  the  motion.  The  course  pursned 
by  counsel  ccmstltuted  reversible  error. 

[4]  n.  It  was  error  to  permit  the  father  of 
prosecutrix  to  state  his  ccmdusions  and  give 
bis  opinions  as  to  the  relatlans  between  ap- 
pellant and  prosecutrix.  He  had  stated  some 
facts  concerning  their  association,  and  it  is 
suggested  this  made  his  opinions  competent 
Cases  involving  the  issue  of  mental  inoapac- 
Ity  are  dted.  Such  decisions  are  obviously 
inapplicable.  Other  dedsions  are  i^ced  be- 
fore us.  In  Elyerman  v.  Shedmn,  62  Uo.  loc. 
dt.  223,  the  question  was  the  value  of  certain 
broken  stone  in  place  in  a  reservoir  In  the 
construction  of  whidt  it  bad  bean  used.  It 
was  shown  that  accurate  measurement  was 
Impossible,  and  witnesses  who  had  been  em- 
ployed In  constructing  the  reservoir  and  had 
"ample  data  upon  whidi  to  make  their  esti- 
mate" were  permitted  to  gtre  an  estimate  pf 
the  average  depth  of  the  broken  stone  used. 
The  conrt  said: 

"The  general  rule  is,  that  witnesses  must  state 
facts,  and  not  their  individual  opinion,  but  there 
are  exceptions.  ♦  •  *  When  the  subject  of 
the  inquiry  is  so  indefinite  and  ireneral  in  its 
natur^  as  not  to  be  susceptible  of  direct  proof, 
the  opinions  of  witnesses  are  admissible.  If  the 
witness  has  had  the  means  of  personal  observa- 
tion, and  the  facts  and  circumstances  upon 
which  he  bases  this  condusion  are  incapable  of 
being  detailed  so  intelligently  as  to  enable  any 
one  but  the  observer  himself  to  lorm  an  iatdu- 


gent  condusioD  from  them,  he  ma;  add  his  opin- 
ion. A  witness  who  is  sacn  an  expert  may  state 
facts  and  give  his  estimate  of  the  work  upon  the 
facts  detailed." 

In  State  v.  Ramsey,  82  Mo.  loc.  dt  137,  a 
murder  case,  it  was  held  that  a  witness  might 
be  i)ermltted  to  state  that  the  slain  man,  just 
after  the  first  Interchange  of  blows,  "looked 
scared"  and  "looked  as  if  he  wanted  to  get 
away."  The  court  held  the  testimony  admis- 
sible on  the  authority  of  Wharton  on  Grim. 
Bv.  S  761,  wherdn  it  is  said: 

"Eividence  that  defendant  was  confused^  em- 
barrassed, or  under  the  influence  of  terror  is  re- 
ceivable." 

In  State  v.  Bnchler,  103  Mo.  loc.  dt  206, 
207,  16  S.  W.  882,  prosecution  for  felonious 
assault  it  was  hdd  proper  to  admit  testimo- 
ny that  the  expression  on  defendant's  counte- 
nance was  "anger,  ferodty,  vulgar,  hate." 
The  court  said: 

"A  person  of  ordinary  understanding  could 
not  detail  facts  which  would  give  to  a  jury  the 
remotest  idea  of  the  passions  expressed  on  the 
countenance,  though  a  child,  one  year  old,  would 
distinguish  anger  from  love  in  its  mother's  face. 
Witnesses  are  allowed  to  testify  to  their  im- 
pressions or  opinions  on  such  matters,  for  want 
of  any  other  way  to  get  the  evidence  before  the 
jury ;  they  admit  ot  no  more  definite  proof." 

This  rule  is  not  applicable  in  this  case. 
Jeffries'  statemoit  that  appellant  treated 
prosecutrix  like  a  sweetheart  discloses  a  mere 
conclusion  from  acts  of  defendant  and  it 
does  not  appear  these  are  unsusceptible  of 
proof.  That  appellant  "aeemed  to  think  a 
good  deal  of  her"  is  clearly  the  inference 
drawn  from  observation  of  acts  of  appellant 
The  same  is  true  as  to  what  witness  said 
prosecutrix  "seemed  to  do." 

These  are  oondusions,  pure  and  simple. 
Manifestly,  they  do  not  fall  within  the  rule 
of  the  cases  from  which  we  hav«  quoted. 
The  testimony  was  erroneously  admitted. 

[6,  (]  III.  Jeffries'  oondnslon,  drawn  from 
the  conveisatlcm  of  some  ladles  to  whom  be 
talked  before  the  trial,  that  "from  tbe  way 
they  talked  about  him  [appellant]  they  had  no 
use  for  him,"  was  not  competent  evidence. 
It  was  volunteered  by  the  witness.  No  mo- 
tion to  strike  out  was  made,  and  the  usual 
rule  Is  that  In  sndi  circumstances,  such  a 
motion  is  a  prerequisite  to  a  review  of  such 
matter.  In  this  Instance,  however,  the  trial 
court,  on  tbe  objection  made,  ruled  on  the 
point  on  its  merits,  despite  the  fact  tbe  ap- 
proved method,  by  motion  to  strike  out  bad 
not  been  enqtloyed  in  raising  tbe  question. 
The  justification  of  any  method  of  procedure 
of  this  character  is  found  in  its  results.  The 
rale  as  to  the  employment  of  motions  to  strike 
out  incompetent  testimony  volunteered  aris- 
es oat  of  tbe  fact  such  motions  present  the 
pdnt  made  sharply  to  tbe  court  and  draw  his 
attention  and  ruling  to  tbe  very  matter  of 
which  complaint  is  made.  In  this  <ns)t^»nCB, 
the  objection  served  the  pnrpose,  called  the 
matter  spedflcally  to  the  court's  attentlcm, 
and  elldted  a  ruling  on  tbe  point  on  its  mer- 
its.   We  tblnk  it  preserved  tbe  question  for 
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review.  The  testimony  was  clearly  Inad- 
missible. 

[7J  IV.  The  admission  of  the  postal  card 
Is  said  to  constitute  error.  Ordinarily,  let- 
ters, cards,  and  like  mlsslTes,  interchanged 
by  the  principals,  are  admissible  for  what 
they  are  worth.  This  card  was  received  by 
prosecutrix  about  2  years  before  August, 
1911,  the  date  she  says  she  became  engaged 
to  appellant,  and  over  3  years  prior  to  the 
date  of  her  downfall.  It  contains  a  picture 
and  three  printed  words.  In  no  event  could 
It  be  relied  upon  as  corroborative  of  the 
promise  of  marriage  since  there  was,  outside 
of  the  testimony  of  prosecutrix,  no  founda- 
tion laid  for  its  introduction  in  evidence. 
State  v.  McCaskey,  104  Mo.  loc.  cit  647,  16 
S.  W.  611;  State  v.  Davis,  141  Mo.  loc.  cit 
525,  42  8.  W.  1083.  Its  worth  as  evidence  of 
the  relations  between  the  parties  is  practical- 
ly nothing  because:  (1)  It  was  received  2 
years  before  the  engagement;  and  (2)  it  is 
Inherently  weak  in  character.  The  rule,  or- 
dinarily appUed,  is  stated  in  State  v.  Walker, 
232  Mo.  loc.  dt  263,  264, 134  S.  W.  516.  How- 
ever, in  view  of  the  circumstances,  if  this 
case  la  retried  and  the  postal  card  is  in  evi- 
dence and  the  record  made  is  like  this  one, 
the  trial  court  should  confine  its  evidentiary 
use  to  questions  Independent  of  corroboration 
of  the  marriage  promise. 

[t]  V.  It  cannot  be  disputed  that,  in  the 
absence  of  some  showing  that  the  message 
reached  and  was  understood  by  appellant,  the 
remark  of  the  trial  Judge  in  ruling  on  Jef- 
fries' testimony  that  he  sent  for  appellant  was 
objectionable  as  assuming,  before  the  Jury, 
that  appellant  "refused  to  go"  to  see  Jeffries. 
Howev«r,  no  objection  was  made  to  the  re- 
mark or  exception  to  it  saved.  The  excep- 
tion saved,  we  think  the  record  shows,  was 
directed  to  the  ruling  as  applied  to  the  ques- 
tion preceding  the  remark.  Further,  the  mo- 
tion for  new  trial  does  not  refer  to  the  mat- 
ter or  contain  any  ground  broad  enough  to 
include  it 

[I]  VI.  Helsel's  testimony  was  concerning 
an  admission  made  by  appellant,  8  months 
after  tiie  alleged  seduction,  that  "he  did 
promise  to  marry"  prosecutrix.  Helsel  stat- 
ed  appellant  did  not  say  when  this  promise 
was  made.  Testimony  showing  a  very  sim- 
ilar admission  was  held  sufficient  corrobora- 
tion In  State  t.  Phillips,  185  Mo.  loc.  cit  187, 
188,  83  S.  W.  1080.  In  somewhat  similar  cir- 
cumstances, a  like  rule  was  approved  In  State 
V.  Sublett,  191  Mo.  loc.  dt  170,  172,  173.  90 
S.  W.  374.  This  evidence  was  undoubtedly 
suflicient  as  an  admission  if  it  constituted  an 
admission  of  a  promise  made  prior  to  the  se- 
duction; otherwise  it  amounted  to  nothing. 
The  promise  of  marriage  must  precede  the 
seduction.  State  v.  Elsenhour,  132  Mo.  140, 
83  S.  W.  786.  On  the  authority  of  the  cases 
first  cited,  the  testimony  was  admissible,  and, 
in  Itself,  sufficient  corroboration  of  the  mar- 
riage promise.     Speaking  for  himself,  the 


writer  Is  of  the  opinion  there  Is  nothing  in 
the  language  used  or  in  the  evidence  any- 
where upon  which  a  Jury  could  reasonably 
determine  whether  the  promise  said  to  have 
been  adlnltted  was  made  before  or  after  the 
seduction,  and  that  the  testimony  was  Inad- 
missible, and  the  InstmctlcHi  which  Indicated 
corroboration  might  be  found  from  admis- 
sions, alone,  having  in  this  particular  no  oth- 
er support  than  Helsel's  testlmraiy,  was  in 
this  respect  erroneous.  In  a  close  case  cor- 
roboration shonld  be  strong,  and  the  rule  in 
State  v.  TOeter,  239  Mo.  loc.  dt.  488, 144  S.  W. 
445,  ought  to  be  ai^ed  here  upon  this  pbaae 
at  the  case. 

VII.  For  the  reasons  given  In  State  v. 
Mints,  245  Mo.  loa  cit.  642  et  seq.,  150  S.  W. 
1042,  43  L.  B.  A.  (N.  S.)  146,  it  was,  in  the 
writer's  opinion,  error  to  give  the  instniction, 
commonly  given  the  Jury  concerning  the 
weight  to  be  given  a  defendant's  testimony, 
to  take  Into  consideration  the  fact  he  was  the 
defaidant  In  the  case  cited  a  somewhat 
different  question  was  presented,  but  most  of 
the  reasons  given  there  are  applicable  here. 
The  usual  geoeral  Instruction  on  the  credibili- 
ty of  witnesses  waa  given  in  this  case.  That 
applied  to  appellant  with  the  rest  The  other 
instruction  referred  to  Is  such  a  palpable 
comment  on  the  weight  of  the  evidence  and  so 
clearly  violative  of  the  principle  that  the 
mere  fact  defendant  is  charged  with  crime  is 
no  evidence  of  his  guilt,  that  tt  is  too  obvlovs- 
ly  errcHieous  to  require  discussion.  When  a 
few  dollars,  instead  of  a  man's  life  or  liberty, 
are  Involved,  this  court  does  not  tolerate  an 
instruction  of  the  kind.  Stetzler  v.  Ballroad, 
210  Mo.  loc.  dt  718,  714,  109  S.  W.  666. 

The  decisions  dealing  specifically  with  the 
instruction  given  in  this  case,  from  the  time 
of  its  first  appearance  here  (State  v.  Blaguire, 
69  Mo.  197)  until  to-day,  generally  concede,  ex- 
pressly or  1^  Implication,  that  the  instruc- 
tion Is  not  Invulnerable,  but  hold,  in  a  way, 
that  it  is  harmless.  That  suggestliMi  finds  Hs 
complete  answer  in  the  reason  given  for  hold- 
ing erroneous  analogous  Instructions  affect- 
ing the  testimony  of  a  party  in  a  dvll  case; 
It  is  a  plain  and  unquestionable  comment  on 
the  weight  of  defendant's  testimony.  One 
reason  advanced  in  support  of  the  instmctlmi 
is  that  the  statute  rendering  defendanta  In 
criminal  cases  competent  as  witnesses  (sec- 
tion 5242,  R.  S.  1909),  provides  that  when  a 
defendant  <^ers  himself  as  a  witness,  the 
fact  he  is  the  defendant  "may  be  shown  for 
the  purpose  of  affecting  the  credibility  of 
such  witness."  The  writer  is  of  the  (^Inloa 
that  what  \b  said  of  this  particular  sugges- 
tion in  State  y.  Mints,  supra,  furnishes  the 
answer  to  the  argument  mentioned. 

"In  tnith  the  statute,  so  far  as  now  pertinent, 
merely  lays  down  a  rule  of  evidence  and  cannot 
be  said  to  aothorice  giving  a  specific  instruc- 
tion as  to  the  credence  to  be  accorded  any  of 
those  whom  it  renders  coinpetent  as  witnesses. 
It  has  no  more  of  such  efficacy  than  bns  any 
other    rale    admittiiiff     impeadiing    evideooe. 
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whet&er  tach  rale  emanateB  from  a  legisIatiTA 
OE  commoa-law  source." 

.  To  bold  the  statute  wBiraots  this  instruo- 
tloa  iB  to  hold  that  a  mere  legislative  declara- 
tion of  a  mie  as  to  the  admission  of  an  Im- 
peaching fact  .as  evidence  warrants  a  spe- 
dflc  comment  on  that  evidence  bjr  instruction 
to  the  jnry.  It  Is  not  possible  to  admit  the 
correctness  of  this  Instruction  without  ex- 
tending the  practice  to  Include  all  other  leg- 
islative declarations  of  similar  character, 
and  there  is  no  logical  defense  for  discrimi- 
nating, in  this  connection,  between  rules  made 
by  the  Leglslatute  and  those  of  Uke  kind 
which  come  from  any  oUier  sonrce.  At  any 
rate,  it  could  not  be  denied,  if  the  argument 
based  upon  the  clause  quoted  from  section 
5242,  supra,  Is  sound,  that  reason  must 
require  a  like  effect  to  be  given  to  that  provi- 
sion in  section  6354,  R.  8.  1900,  which  ren- 
ders competent  parties  to  civil  actions  and 
expressly  provides  that  the  fact  one  is  such 
a  party  "may  be  shown  for  ttie  purpose  of  af- 
fecting his  credibility."  Neither  does  the 
legislative  requirement  that  the  court  8luM 
Instruct  the  lury,  etc.,  in  criminal  cases  af- 
fect the  matter.  That  mandate  requires  in- 
atructioru  on  the  Xato  of  the  c<ue,  not  com' 
menti  on  evidenoe.  Further,  the  duty  of  a 
court  to  Instruct  in  a  criminal  case,  "wheth- 
er requested  or  not,"  Is  no  greater  than  Its 
duty  to  instruct  in  a  civil  case  when  requeat- 
ed  to  do  so.  If  the  argument  based  ni>on  the 
command  to  Instruct  Is  sound  and  warrants 
the  giving  the  Instruction '  being  considered, 
it  must  follow  that  a  like  Instruction  must  be 
given  as  to  parties  testifying  in  dvU  cases 
when  such  an  instmction  is  asked.  Conse- 
quently, the  command  of  the  statute  that  the 
court  shall  Instruct  the  Jury  in  criminal 
cases  In  no  wise'  creates  any  condition  which 
warrants  a  distinction  between  the  rule,  so 
far  as  concerns  the  instruction  under  con- 
sideration, applicable  in  such  cases  and  that 
applicable  in  civil  cases. 

Possibly  there  are  cases  in  which  no  harm 
Is  done  defendant  by  giving  such  an  Instruc- 
tion as  that  being  ccHisidered.  The  writer  is 
unable  to  conceive  such  a  case,  unless  the  ac- 
cused pleads  guilty.  However,  assume  such  a 
thing  can  be;  In  such  a  case  the  Judgment 
ought  not  to  be  reversed  <n  account  of  the  in- 
structlcm.  This  Is  so  manifestly  not  a  case  of 
that  kind  that  It  needs  no  argument  to 
show  it 

In  this  case,  therefore,  it  Is  the  opinion  of 
the  writer  that  we  should  at  least  hold  that 
In  a  case  like  this,  in  which  the  state's  case 
Is  possessed  of  so  much  inherent  weakness, 
the  Instruction  is  reversible  error.  Otherwise 
we  permit  the  state  to  supply  its  lack  of 
convincing  evidence  by  securtaig  from  the 
Jndge  an  adverse  comment  on  defendant's  tes- 
timony, which  comment  is  based  upon  a  prao- 
tical  assumption  of  the  very  guilt  which  is 
the  subject  of  inquiry. 

[II]  VIII.  On  the  subject  of  corroboration 
the  roles  of  law  are  dearly  estahHshed,  and 


we  need  not  go  Into  a  further  dlsonsston  of 
the  matter.  There  is  no  Impropriety  in  say- 
ing, however,  that  the  Instructions  should 
be  dmwn  In  such  manner  as  to  give  the  ap- 
pellant full  protection  in  this  connection, 
and  that  the  Jury  should  be  cautioned 
against  {l  finding  of  corroboration  fnxn  cir- 
cumstances as  easily  referable  to  some  other 
relationship  ot  the  parties  as  to  an  existing 
engagement  to  marry.  State  v.  Charles 
Spears,  183  S.  W.  811,  not  yet  officially  re- 
ported. 

[Ill  Neither  should  the  instruction  leave 
any  doubt  the  promise  relied  upon  must 
have  been  an  existing  one,  and  that  a  promise 
conditioned  upon  pregnancy  resulting  would 
not  suffice.  The  testimony  of  prosecutrix 
warrants  an  Instruction  upon  this  theory. 

[12]  Further,  in  the  circumstances  of  this 
case,  there  should  be  given  an  explicit  in- 
struction upon  the  effect  of  previous  Illicit 
relations  with  other  men.  State  v.  Patter- 
son, 88  Mo.  88,  67  Am.  Rep.  874.  The  cor- 
rect rule  may  be  reasoned  out  from  the  in- 
structions given,  but  an  express  statement  of 
it  is  fairer  ta  a  case  disdoalng  the  weak- 
nesses apparent  In  this. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

WOODSON,  O.  J.,  and  GRAVES,  J.,  con- 
cur. BOND,  J.,  concurs  In  the  result 
WALKER,  J.,  absent 

FARIS,  J.  (ccmcurring).  I  concur  In  the  re- 
sult of  the  able  c^lnlon  of  my  learned  Broth- 
er BLAIR  in  this  case,  but  I  cannot  consent 
to  characterize  the  giving  of  the  cautionary 
instruction  as  to  the  weight  and  credibility 
of  the  evidence  of  defendant  as  reversible 
error.  So  I  dissent  to  what  is  said  on  this 
question  In  paragraph  VII  of  Jndge  BLAIR'S 
opinion.  I  do  this  because  the  unsettling 
of  this  question  would  cause  much  uncertain- 
ty and  result  In  the  reversal  of  many  cases 
unnecessarily.  Aside  from  the  statute,  Infra, 
I  concede  the  logic  of  his  arguments,  and 
admit  the  existence  of  a  different  rule  in 
civil  cases.  But  this  question  has  been  set- 
tled In  this  state  for  almost  40  years  (State 
V.  Magnire,  69  Mo.  loc.  dt  202  [1878}).  and 
as  the  settlement  thereof,  as  unanimously  rul- 
ed by  Dlvisicm  2  of  this  court  and  evidenced 
by  dozens  of  rulings,  is  well  buttresaed  by  a 
solemn  statute  (section  5242,  R.  S.  1009),  It 
ought  not  to  be  disturbed.  If  this  ruling  Is 
to  be  disturbed,  it  Is  plainly  the  duty  of  the 
Legislature  to  create  the  disturbance  by  an 
amendment  to  said  section  5242.  For  In  view 
of  the  fact  that  such  an  instruction  is  com- 
paratively Innocuous,  since  it  but  tells  the 
Jury  that  they  may  do  the  Identical  thing 
which  they  would  do  without  being  told,  no 
suffldent  reason  would  seem  to  exist  for  our 
amending  this  section  by  Judicial  construe- 
Uon. 

In  the  fairly '  recent  ease  of  State  v.  Shaf- 
fer. 268  Mo.  loc.  dt  338, 161  &  W.  805.  Dlvl- 
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ston  2,   dlscussiuj;  this  identlail   question, 
unanimously  said : 

"It  is  also  contended  b?  defendant  that  the 
court  erred  in  giving  instructions  numbered  3 
and  4,  which  we  have  set  out  in  the  statement, 
and  which  deal  with  the  weight  and  credibility 
of  the  testimony  of  the  defendant  and  that  of 
defendant's  wife.  Learned  counsel  cite  us  to  a 
very  late  holding  in  a  civil  case,  that  of  Benja- 
min V.  Hailroad,  245  Mo.  598  [151  S.  W.  91],  in 
which  suit  a  similar  comment  upon  the  testi- 
nsony  of  the  plaintiff  was  held  to  oe  error.  We 
have  no  fault  to  find  with  the  holding  of  the 
court  in  that  case.  But  learned  counsel  over- 
look the  fact  that  the  statute  itself  in  confer- 
ring upon  the  defendant  and  defendant's  spouse 
the  right  to  testify,  has  seen  fit  to  limit  such 
right  by  permitting  a  showing  of  the  fact  that 
the  witness  Is  the  defendant  and  on  trial,  and 
the  fact  of  marriage  to  the  spouse  offered  as  a 
witness,  for  the  purpose  of  afFectlng  the  credibil- 
ity of  either  or  both  of  them.  Section  6212,  R. 
S.  19Q9.  We  have  no  such  statute  touching  the 
testimony  of  a  plaintiff  in  a  civil  case,  or  of  a 
defendant  in  such  case;  hence  the  difference 
between  the  two  holdings.  If  the  statute  per- 
mits the  showing  of  the  fact  of  interest  on  ac- 
count of  the  witness  being  a  defendant  or  the 
spouse  of  a  defendant,  wh:^  may  not  the  jury  be 
Ukewise  advised  of  the  existence  of  the  law  ap- 
plicable to  such  status  by  an  appropriate  In- 
struction? We  concede,  however,  that  there  is 
not  much  excuse  for  the  giving  of  such  instruc- 
tions as  these  where  tiie  court  instructs  gen- 
erally as  to  the  caredibility  of  witnesses  and  as 
to  the  fact  that  the  interest  of  any  witness  or 
witnesses  in  the  case  may  be  considered  by  the 
jury  for  the  purpose  of  affecting  the  credibility 
of  such  witness.  But  while  these  instructions 
have  been  many  times  given,  and  while  in  the 
view  of  the  writer  they  ought  not  to  be  given, 
yet  when  we  consider  the  statute  which  we  cite 
above,  and  when  we  have  reference  to  the  many 
holdings  of  this  court  that  the  giving  of  instruc- 
tions such  as  these  do  not  constitute  reversiUe 
error,  we  are  not  disposed  to  go  tarther  than  to 
say,  as  has  been  many  times  said  before  by  this 
court,  that  in  our  view  the  giving  of  such  in- 
structions as  these  subserves  no  useful  purpose, 
and  would  as  well  be  omitted  and  the  labor  of 
preparing  the  same  saved.  Similar  instructions 
nave  been  before  us  in  many  cases.  State  ▼. 
Napper,  141  Mo.  loc.  dt  407  [42  S.  W.  957]; 
State  V.  Fox,  148  Mo.  517  [50  S.  W.  98n; 
State  V.  Dilts,  191  Mo.  673  [90  S.  W.  7^; 
State  V.  McDonough,  232  Mo.  219  [134  S.  W. 
545];  State  v.  Ungle,  128  Mo.  528  [31  S.  W. 
201;  State  v.  Mewcomb,  220  Mo.  loc  cit  66 
[119  S.  W.  405].  And  while  the  giving  thereof 
has  often  been  critirized  as  unneceseary,  we 
have  not  been  able  to  find  a  single  case  reversed 
on  account  of  these  instructionB." 

Brevity  would  seem  to  forMd  the  addition 
of  anything  to  what  was  said  on  this  point 
in  the  Shaffer  Oase,  supra.  But  one  fur- 
ther apposite  thought,  suggested  by  infers 
ence  but  not  fully  enlarged  on  In  the  Shaffer 
Case,  thrusts  Itself  to  the  front  here:  Tlils 
point  is  that  trial  Juries,  unlike  private  citi- 
zens, are  not  governed  by  the  maxim,  "Ig^- 
norantla  legls  nemlnem  excusat"  In  no 
case,  barring  slander  and  libel  at  least,  is 
a  Jury  presumed  to  know  the  law.  Both 
by  practice  and  a  plain  statute  (sectloQ  5231, 
R.  &  1909),  trial  courts  are  required  In 
criminal  cases  to  tell,  L  e.,  Inttruot,  the  Jury 
^rtiat  the  law  Is.  Section  6242  being  the  law 
by  which  the  Jury  must  try  the  case,  or  to 
drop  into  metaphor,  being  the  sectlcxi  whlcli 
furnishes  the  legal  scales  by  which  In  trying 
tlie  case,  the  Jury  are  required  to  weigh  the 


testimony  of  the  defendant,  or  tliat  at  hi* 
or  her  spouse,  can  there  be  any  legal  aoiectsm 
in  tiling  the  juir  that  aueh  U  the  tmwt  U 
not  the  court  nisi  but  performing  a.  ■tatntocy 
duty  In  doing  so?  From  what  other  soniCB 
are  they  permitted  to  know,  or  can  their 
know  that  this  Is  law?  So,  while  adlwHiiig 
to  all  that  DlvlslOD  2  <^  this  coort  said  h> 
the  Shaffer  Oase  as  to  the  logical  nmineoeB- 
sity  of  the  Instruction  in  ooscm  tohercfm  • 
ffenena  intruction  <m  the  creOibUUv  oj  tlu 
voUnetaet  U  given,  I  do  not  think  that  the 
occasion  calls  for  the  specific  braiidlng  of 
this  point  as  reversible  error  here  <tf  else- 
where. I  think  it  should  be  l^t  where  Divi- 
sion 2  has  left  it;  that  is,  to  be  gradnally 
worked  out  by  the  trial  cooits,  in  the  light 
of  the  criticism  directed  toward  It  In  the 
Shaffer  Case,  which  is  after  all  but  a  type 
of  many  other  similar  rulings  apon  this 
point.  State  t.  Shaffer,  supra;  State  r. 
Hyder,  258  Mo.  225,  167  S.  W.  524;  SUte 
y.  Newcomb,  220  Mo.  loc.  dt  66,  119  S.  W. 
405;  State  v.  McDonough,  232  Mo.  219.  134  a 
W.  645 ;  State  v.  Mints,  245  Mo.  loc  dt.  517. 
150  S.  W.  1042,  43  L.  B.  A.  (N.  S.)  146;  SUte 
V.  Dilks,  191  Mo.  674,  90  a  W.  782;  State  t. 
Fox,  148  Mo.  517,  60  S.  W.  98;  State  t.  Nap- 
per, 141  Mo.  407,  42  S.  W.  957 ;  State  t.  Un- 
gle,  128  Mo.  628,  31  S.  W.  20;  State  r.  Zom. 
71  Mo.  416;  State  v.  McOhinis,  76  Mo.  328; 
State  T.  C!ook,  84  Mo.  40;  SUte  t.  Wisdom, 
84  MOk  loc.  dt.  190;  State  T.  Ihrlg,  106  Ma 
loc.  dt  270,  17  S.  W.  300.  Hence  I  concnr 
In  the  result  and  In  the  (pinion,  barring 
what  is  said  in  paragraph  VXI. 

BfiVELIiSl,  J.  (dissmtlng).    I.  In  ni7  opin- 
ion the  only  claim  to  Jadldal  conntoianoe 
that  the  cautionary  Instructimi   as  to  the 
testimony  of  a  defendant  can  make  Is  its 
old  age  and  gray  hairs.    It  is  supported  by 
neither  logic  nor  Justice,  and,  like  the  pro- 
verbial wolf,  first  foond  Its  way  Into  our 
midst  In  the  guise  of  a  bannless  and  mis- 
taken thing.    It  frequently  has  been  the  sub- 
ject of  crltldam,  Imt  never  et  commendatloa 
and  I  agree  that  It  possesses  all  the  frail- 
ties and  infirmities  that  our  learned  Brother 
BXiAXR  has  so  dearly  pointed  out.    It  is  not 
only  a  palpable  comment  <m  the  weight  of 
defendant's  testimony,  bnt  is  predicated  upon 
a  principle  inconsistent  with  the  presnnq>- 
tlon  of  innocence,  and  carrtes  with  It  that 
very  Inference.    If  the  indictment  la  no  eri- 
denee  of  gnUt,  and  If  the  di^endant  la  pre- 
sumed to  be  Innocent,  what  Justlflcatloii  can 
there  be  fOr  Instractlng  that  he  la  golUy  to 
such  a  degree  as  to  cast  sosiddon  upon  his 
credibility  and  rsqnlie  his  evldenoe  to  be 
received  wltti  cantlon?    I  have  always  un- 
dorstood  that  the  presumption  ot  Innocenee 
attends  an  accused  throo^oot  the  trial,  and 
for  all  purposes,  and  this  indndes  the  time 
and  matter  of  giving  Instructions.     To  Just- 
ly attach  the  suspicion  must  we  not  presnnie 
his  guilt,  because  there  Is  no  rooin  for  tbis 
la  the  case  of  the  Innoooit,  and  it  Is 
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contrary  to  baman  experience  to  say  that 
the  Instmction  does  not  have  the  effect  of 
creating  a  Bnspldon  whenever  and  wherever 
It  la  given,  and  saspldon  once  aroused  Is 
hard  to  down  and  lUely  to  extend  its  fangs 
to  all  parts.  After  giving  the  general  in- 
struction on  the  credibility  of  witnesses,  and 
the  rule  by  which  their  testUnony  U  to  be 
welded,  then  to  single  out  the  defendant, 
who  presumably  is  equally  Innocent  with  the 
rest,  and  admonish  the  Jury  to  beware  of 
what  he  says,  is  giving  entirely  too  much 
prominence  to  the  Uolated  fact  whidi  It  is 
said  section  6242,  R.  S.  1909,  permits  to  be 
proved ;  and  this  is  all  contrary  to  the  uni- 
form holdings  of  this  court  State  v.  Heath, 
221  Ma  loc.  dt.  592,  121  S.  W.  149;  State 
V.  Edwards.  203  Mo.  545,  102  S.  W.  620;  Mc- 
Fadln  V.  Catron,  120  Mo.  274,  25  S.  W.  506; 
Railroad  v.  Stockyards,  120  Ma  566,  25  S. 
W.  390;  Jones  v.  Jones,  57  Mo.  142;  Barr 
T.  Kansas  City,  105  Mo.  550,  16  S.  W.  483. 

In  State  v.  Heath,  supra,  this  court,  in  dis- 
cussing a  similar  proposition,  said: 

"la  our  opinion  this  instruction  was  properly 
refused.  It  was  nothing  more  or  less  than  se- 
lecting certain  isolated  facts  and  andertaUng 
to  comment  upon  than,  •  •  *  This  court 
has  uniforntly  and  repeatedly  condemned  in- 
Btmctions  which  undertook  to  treat  of  isolated 
facts  which  may  be  developed  upon  the  trial." 

In  Barr  ▼.  Kaniwn  City,  supra,  it  is  said : 

'The  vice  of  specially  calHng  the  attention  of 
the  jury  to  isolated  facts  or  otherwise  giving 
prominence  to  a  view  of  the  case  favorable  to 
one  side,  while  measurably  retiring  the  view  of 
the  other  side  by  ignoring  it,  or  presenting  it 
only  in  general  terms,  has  been  frequently  con- 
demned by  this  court.  Sayryer  v.  Bailroad,  37 
Mo.  263  rOO  Am.  Dec.  382];  Anderson  v. 
Kincheloe.  30  Mo.  625;  Fine  v.  Public  Scho<^, 
39  Mo.  67 ;  Rose  v.  Rpics,  44  Mo.  23;  Jones  v. 
Jones,  57  Mo.  142;  Baysdon  v.  Trumbo,  52  Mo. 
38;   ChappeU  v.  Allen,  38  Mo.  213." 

In  the  same  case  the  court  further  says : 

"It  is  a  vicious  mode  of  instruction,  trenches 
upon  the  province  of  the  jury  to  weigh  all  the 
evidence,  without  bias  or  comment  from  the 
•court." 

Besides,  the  provisions  of  section  6242, 
supra,  which  is  said  to  be  responsible  for  the 
approval  of  this  instruction,  can  hardly  be 
said  to  have  any  real  application  to  the  per- 
son on  trial.  This  section  merely  provides 
that  no  person  shall  be  incomx)etent  as  a 
■witness  by  reason  of  being  the  person  on 
trial,  or  by  reason  of  being  the  husband  or 
wife  of  the  accused,  but  "such  fact  may  be 
shown  for  the  purix>se  of  affecting  the  credi- 
bility of  the  witness."  In  so  far  as  it  pro- 
vides that  such  "fact  may  be  shown  for  the 
purpose  of  affecting  the  credibility  of  wit- 
nesses," it  can,  in  its  very  nature,  be  applica- 
ble only  to  the  husband  or  wife,  as  the  case 
may  be,  of  the  defendant,  and  not  to  the  de- 
fendant himself,  because,  without  any  proof, 
we  know  the  Jury  knows  the  identity  of  the 
accused,  and  when  he  testifies  that  he  is  the 
person  on  trial.  This  they  know  from  the 
Identity  of  name  and  things  occurring  daring 
tbe  proceedlnga. 


The  Vice  of  this  Instmction  1b  deariy  ap- 
parent in  at  least  certain  cases  which  come 
befbre  this  court  For  Instance,  In  cases  of 
rape,  we  have  held  that  a  conviction  is  war- 
ranted (HI  the  u3Dcorroborated  testimony  of 
a  prosecutrix,  and  while  It  may  be  conceded 
that  a  gvOtv  person  on  trial  has  a  strong  In- 
centive to  testify  falsely,  and  that  his  testi- 
mony should  be  received  with  caution,  we  al- 
so know  that  a  prosecutrix,  in  such  a  case, 
freqtiently  has  an  even  greater  inducement 
to  commit  perjury.  In  such  a  case  where 
only  the  prosecutrix  testlfles  to  the  facts  of 
guilt  and  sudi  facts  are  denied  'by  the  de- 
firaidant  this  instruction  is  usoally  snffldent 
to  break  the  scale  balance  and  overcome  the 
presumption  of  innocmce.  It  casts  snspldon 
upon  the  defendant  and  leaves  the  prosecn- 
trtx  on  a  higher  and  more  favorable  plane, 
thus  giving  greater  weight  to  her  testimony. 

Notwithstanding  the  frailties  which  this 
instruction  possesses,  and  the  somewhat 
stormy  career  throng^  whldi  it  has  passed, 
trial  courts  persist  in  giving  it  and  it  hasr 
never  yet  been  held  suffldent  in  this  state  to 
warrant  a  reversal.  While  I  firmly  believe 
that  the  instruction  should  never  be  given, 
I  am  of  the  opinion  that  there  are  numerous 
cases  from  whose  records  It  appears  that  the 
same  was  not  really  prejudldsd,  and  there- 
fore Insufficient  to  warrant  a  retversal;  but 
I  am  fnrther  of  the  opUlon  that  there  are 
many  cases  where  the  evidence  is  so  close, 
and  the  defendant's  gnllt  so  donbtfnl,  or  the 
nature  of  the  trial  and  condittons  sndi,  that 
the  giving  of  this  instruction  would  diange 
the  result  and  In  sudi  cases  the  error  Is  of 
sudi  magnitude  that  this  court  thould  not 
hesitate  to  hold  it  ground  for  reversal. 

II.  In  the  Instant  case  I  do  not  agree  with 
the  majority  opinion  as  to  the  disclosures  of 
the  record.  As  I  have  read  it  I  have  no  such 
doubt  of  defendant's  guilt  or  the  orderly 
diaracter  of  the  trial  as  is  Indicated  by  the 
opinion,  and  am  therefore  unwilling  to  re- 
verse the  Judgment  becanse  of  this  instruc- 
tion. 

III.  Neither  do  I  agree  that  the  remarks 
of  state's  counsel  in  his  opening  statement 
are  suffldent  to  work  a  reversal,  nor  do  I 
think  that  the  alleged  closing  argument  is 
BO  preserved  as  to  be  open  to  review.  It  may 
be  conceded  that  the  opening  statement  was 
not  warranted  by  either  the  law  or  facts,  but 
in  my  opinion,  it  was  not  pnejudldal.  It  is 
but  common  knowledge  and  ordinary  human 
experience  that  no  Juror  will  sit  through  the 
trial  of  a  seduction  case  without  the  thought 
that  the  girl,  whose  shame  and  disgrace 
would  be  lessened  by  marriage,  was  anxious 
to  and  did  what  she  could  to  bring  about  the 
marriage,  and  this  statement  of  counsel  could 
only  have  hastened  the  thought  Again,  it 
was  not  prejudicial,  because  the  Jury  knew 
the  defendant  had  not  married  her,  and  her 
"importuning  and  begging"  and  his  refusal 
to  yield,  if  effective  at  all,  would  tend  rath- 
er to  corroborate  bis  statement  that  he  had 
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not  sromlsed  to  marry  ber  tluut  to  the  con- 
trary. 

IV.  I  am  also  of  the  opinion  that  it  was 
not  reverslUe  error  to  permit  the  father  of 
prosecutrix  to  make  the  general  statements 
attribnted  to  him,  soch  as:  Appellant  treat- 
ed prosecutrix  "Illce  a  sweetheart";  "he 
seemed  to  think  a  lot  of  her."  His  knowl- 
edge and  Information  npon  which  these  al- 
leged conclusions  were  predicated  were  com- 
pletely hrou^t  out  and  developed  in  evi- 
dence, and  the  Jury  was  in  a  position  and 
fully  capaUe  of  determining  whether  or  not 
such  conclusions  were  warranted.  Cross-ex- 
amination was  a  complete  shield  to  this  al- 
leged rice. 

But  there  is  another  reason  why  this  as- 
signment is  without  force  here;  The  record 
discloses  that  no  exertions  were  saved  to 
the  ruling  of  the  court  when  this  evidence 
was  Introduced. 

V.  Relative  to  the  statement  of  Jeffries 
that  "from  the  way  they  [meaning  certain 
women]  had  talked  about  him  [appellant] 
they  had  no  use  for  him,"  the  record  dis- 
(doees  that  this  came  out  In  connection  with 
his  explanation  of  certain  matters  concern- 
ing which  he  had  been  interrogated  on  cross- 
examination.  After  the  statement  was  made 
defendant's  counsel  merely  objected,  and  at 
no  time  requested  that  the  answer  be  strick- 
en out  We  cannot  Justly  anticipate  what 
the  trial  court  would  have  done  had  the 
proper  motion  been  made,  nor  can  we  con- 
vict it  of  error  in  not  acting  when  there 
was  nothing  calling  for  actloa  The  court 
In  ruling  simply  directed  that  they  "go 
ahead,"  and  after  this  no  farther  reteroice 
was  made  to  this  subject  I  do  not  think  the 
matter  is  open  to  review. 

VI.  The  propositions  discussed  in  parit- 
grapbs  IV,  V,  and  VI  are  likewise,  in  my 
opinion,  Insufficient  to  warrant  a  reversal. 

VII.  Unless  the  facts  in  this  case  are  suf- 
ficient to  warrant  an  affirmance,  we  have 
Judicially  committed  many  grievous  and  un- 
pardonable sins. 

I  therefore  dissent  from  the  majority  opin- 
ion in  this  case,  and  am  of  the  opinion  that 
the  Judgment  should  be  affirmed. 


BECK  V.  KLEIN.    (No.  14130.) 

(St  Louis  Court  of  Appeals.    Missouri.    March 

7,  1916.    Rehenrinr  Denied  March 

28,  1918.) 

1.  Appeai.  and  Ebsob  ^=31006(4)— Revixw — 
Questions  of  Fact — Weioht  of  Evidence. 

The  welfrht  of  the  evidence  ig  for  the  jury, 
and,  where  the  trial  judge  refuses  to  disturb  the 
verdict  as  atrainst  the  wedght  of  the  testimony, 
the  appellate  court  will  not  interfere. 

[Kd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent,  Dig,  {§  3860-3876,  3950;  Dec.  Dig. 
«=>1005(4).] 

2,  Appeai,  and  Erbob  ®=»231(3)>— Presentino 
Qi'ESTioNS  foe  Review— Objection, 

Where  no  ground  of  objection  was  stated  at 
the  time  to  the  admission  in  evidence  of  a  state- 


ment of  account  made  bs  plaintiff  to  defendant 
tlie  objection  cannot  be  reviewed. 

[F^.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  «=s>231(3) ;  Trial,  Cent  Dig. 
i!  194,  195.] 

Appeal  from  St.  Louis  Circuit  Court;    G. 

A.  Wurdeman,  Judge. 
"Not  to  be  officially  published." 
Action    by    H.    W,    Beck   against   Joseph 

Klein.      From    a    Judgment    for   defendant 

plaintiff  appeals.    Affirmed. 

Geo.  F.  Beck,  of  St  Louis,  for  appellant 
D.  C.  Taylor,  of  Manchester,  for  respondent 

REYNOLDS,  P.  J.  This  action  was  In- 
stituted before  a  Justice  of  the  peace  to  re- 
cover $20,  alleged  to  be  a  balance  due  on 
rental  of  a  farm.  Defendant  filed  a  counter- 
claim made  up  of  three  items,  namely,  $5.00 
for  making  and  setting  67  posts;  $5.00  for 
hauling  shingles ;  $10.00  for  labor  on  roof  of 
bam,  a  total  of  $i20.  lliere  was  a  finding 
by  the  Justice  in  favor  of  plaintiff  and 
against  defendant,  from  which,  on  appeal 
by  defendant  to  the  drcnit  court  on  a  trial 
before  the  court  and  a  Jury,  a  verdict  was 
returned  In  favor  of  plaintiff  for  his  account 
and  in  favor  of  defendant  on  his  counter- 
claim. Judgment  following,  plaintiff  ap- 
pealed. 

It  is  argued  for  appellant  that  on  the  evi- 
dence defendant  should  not  have  recov- 
ered on  his  counterclaim.  By  instmctlons 
given  at  the  instance  of  plaintiff  the  court 
told  the  Jury  tliat  it  must  find  for  plaintiff 
on  his  cause  of  action  for  the  rental  and  that 
the  sole  Issue  to  be  determined  is  the  coun- 
terclaim set  up  by  ilef endant ;  that  plaintiff 
was  not  obliged  at  the  time  he  rented  the 
farm  to  defendant,  nor  afterwards,  to  im- 
prove or  repair  the  premises  unless  he  enter- 
ed into  an  express  contract  to  make  repairs 
or  Improvements,  and  that  any  repairs  and 
Improvements  which  defendant  may  hare 
made  were  made  at  defendant's  own  expense, 
unless  the  Jury  found  from  the  evidence 
that  they  were  made  at  plalntlfTs  instance 
and  request,  or  that  he  expressly  agreed  to 
pay  for  them;  and  that  unless  the  Jury 
found  from  the  evidence  that  the  work  charg- 
ed for  was  done  at  plaintiff's  Instance  and 
request,  or  that  be  expressly  agreed  to  pa.v 
for  It,  defendant  cannot  recover  on  his 
counterclaim,  and  that  the  burden  of  proof 
was-  upon  defendant  to  prove  by  the  greater 
weight  of  the  evidence  that  plaintiff  ex- 
pressly agreed  to  pay  defendant  for  it,  or 
that  it  was  done  at  plaintiff's  Instance  and 
request,  and  that  unless  defendant  has  es- 
tablished this  by  the  greater  weight  of  the 
evidence  the  verdict  must  be  against  de- 
fendant on  bis  counterclaim. 

At  the  Instance  of  defendant  the  court  in- 
structed the  Jury  that  if  they  believed  from 
the  evidence  "that  the  defendant  performed 
the  work  and  labor  as  set  ont  in  his  coun- 
terclaim;   that  same  was  done  at  the  in- 
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stance  and  reqnest  of  plaintiff;  that  de- 
fendant at  the  time  of  doing  said  work  ex- 
pected to  be  paid  for  same,  and  that  said 
work  waa  done  upon  plaintiff's  property  and 
that  the  charges  made  therefor  were  reason- 
able, then  your  verdict  should  be  for  the 
defendant  on  his  connterclalm." 

Counsel  for  appeUant  argnes  that  there 
was  no  substantial  evidence  to  take  the  coun- 
terclaim to  the  jury  and  that  an  instmction 
asked  to  that  effect  should  have  been  given. 
He  further  argues  that  even  If  we  should 
hold  that  there  waa  some  evidence  to  go  to 
the  jury,  stUl  the  verdict  Is  so  contrary  to 
the  weight  of  the  evidence  that  the  trial 
court  shoQld  bare  sustained  the  motion  for 
a  new  triaL 

[1]  It  Is  tme  that  the  evidence  in  sup- 
pott  of  the  counterclaim  is  not  very  strong, 
but  we  cannot  say  that  there  is  none.  It  is 
also  true  that  there  is  a  sharp  conflict  be- 
tween that  given  for  plaintiff  and  for  de- 
fendant. But  the  weight  to  be  given  to  it 
was  for  the  jury,  and  the  trial  Judge  having 
refused  to  disturb  the  verdict  as  against  the 
weight  of  the  testimony,  precludes  inter- 
ference by  us  on  that  ground. 

[2]  Some  point  Is  made  over  the  admis- 
sion In  evidence  of  a  statement  of  account 
made  by  plaintiff  to  defendant.  In  which  ap- 
pears a  credit  of  $10.  What  this  credit  is 
for  Is  sharply  In  dispute.  It  seems  that  the 
statement  was  introduced  by  defendant  and 
when  offered  was  objected  to  by  plaintiff. 
As  no  ground  of  objection  was  stated  at  the 
time,  we  cannot  review  it. 

Taking  the  instructions  as  to  the  counter- 
claim as  a  whole  into  consideration,  we 
And  no  error  In  them  to  the  prejudice  of  ap- 
pellant 

The  Judgment  of  the  circuit  court  is  af- 
firmed. 

NORTON!  and  ALLEN,  JJ.,  concur. 


GRATZ  V.  OITT  OF  KIRKWOOD  et  al. 
(Nfc  14127.) 

(St  Louis  Court  of  Appeals.    Missonri.    March 

7,  1M.6.    Rehearing  Denied  March 

28,  1916.) 

1.  Municipal  Corpobations  «=»296(2)— Pub- 
lic  ImPBOVEMGNTS— E^TIUATK. 

An  estimate  of  tlie  cost  of  street  improve- 
ments made  by  an  enRiceer  not  cmi>Ioyed  by  the 
city,  wbicli  bad  no  engineer,  but  siened  by  the 
mayor,  who  was  authorized  to  make  the  esti- 
mate, is  valid. 

[Bd.  Not& — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  79.1;  Dec  Dig.  «=» 
2M(2).] 

2.  MUKICIPAl     COBPORATTONS     «=»4ft2— PUB- 

uo  Impbovkments  —  Estimate  —  Excjebs  op 

CONTBACT  PaacE. 

Where  the  contract  i>rice  for  the  amount  of 
work  included  in  the  estimate  was  lower  than 
the  estimate,  but  the  quantity  of  work  estimat- 
ed was  inaccurate  so  that  the  contract  price 
fifnired  on  the  actual  amount  done  exceeded  the 
estimate,  there  was  no  excess  of  the  contract 


price  over  the  estimate  which  Invalidated  the 
special  tax  bills. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1106 ;  Dec.  Dig.  «= 
462.] 

3.  Municipal  Cobforatio;7s  ®=»506— Stbket 
Impbovkments— Suit  to  Cancel  Tax  Bill 
Exceeding  Estimate. 

In  a  suit  to  cancel  special  tax  bills  as  a 
cloud  on  title,  plaintiff  cannot  complain  that 
the  amount  of  work  exceeded  the  estimate, 
where  the  court  reduced  the  amount  of  the  tax 
bill  to  correspond  to  the  estimate  and  taxed  the 
costs  against  the  defendant. 

[Ed.  Nota— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1177;  Dec.  Dig.  «=» 
506.] 

4.  MURIOIPAL  GOBFOBAnONS  •s>S06(4)— 
Stbext  Imfbovemxnts  —  Obdinancks  —  Et- 

FECT   OF  PABTIAL   INVALIDITY. 

The  invalidity  of  the  provision  of  an  ordi- 
nance for  street  improvements  authorizing  a 
committee  to  change  the  line,  grade,  plait,  or 
form  of  the  work,  does  not  invalidate  special  tax 
bills  issued  for  such  improvements,  where  no 
change  was  made,  since  it  can  be  eliminated 
without  affecting  the  remainder,  and  it  must  ber 
presumed  that  other  bidders  for  the  work  knew 
that  the  provision  was  invalid. 

[Ed.  Note. — For  other  eases,  see  Municipal 
Corporations,  Dec.  Dig.  «=»308(4).] 

5.  Municipal  Corpobations  «s9488,  489(5) — 
Stbbet  Impbovemknts— Special  Tax  Bill 
—Suit  to  Cancel. 

A  property  owner  who  has  full  knowledge  of 
technical  defects  in  prooeedinf^s  for  street  im- 
provements, but  makes  no  objection  until  the 
work  is  completed,  cannot  come  into  equity  and 
ask  the  cancellation  of  tax  bills  issued  therefor 
because  of  those  technical  detects. 

[Ed.  Note.— For  other  cases,  gee  Municipad 
Corporations,  Cent  Dig.  §|  1151,  1162;  Dec. 
Dig.  <8ss>488,  480(5).] 

Appeal  from  Circuit  Court  St  Loais  Goan- 
ty;  Hon.  John  W.  McBlliinney,  Judge. 
"Not  to  be  officially  published." 
Suit  by  Anderson  Gratz  against  the  City  «t 
Klrkwood  and  others  to  cancel  a  special  tax 
bill  and  remove  the  dond  thereby  cast  on 
title  to  realty.  Decree  tor  the  defendants,  and 
plaintiff  appeals.    Afflimed. 

Davis  Biggs,  of  St.  Louis,  for  appellant 
J.  M.  Holmes  and  Rodgers  &  Eoemer,  all  of 
St  Louis,  for  respondents. 

REYNOLDS,  P.  J.  This  is  a  salt  in  eqnlty 
to  cancel  a  special  tax  bill  and  to  remove  the 
dond  cast  upon  the  title  of  appellant's  real 
estate  by  its  issue. 

Plaintiff  below  contended  the  tax  bill  was 
illegal  on  three  grounds:  First  that  there 
was  no  proper  legal  estimate  of  the  cost  of 
the  improvement  as  required  by  law ;  second, 
the  contract  price  of  the  improvement  ex- 
ceeded the  alleged  estimate,  contrary  to  the 
express  provisions  of  the  statute,  and,  third, 
that  the  contract  ordinance  between  defend- 
ant McMahon  and  the  city,  under  which  the 
worii  was  done,  contained  a  clause  permitting 
the  Streets  and  Alleys  Committee  to  change 
the  line,  grade,  plan  or  form  of  the  work  at 
any  time  either  before  or  after  the  work  was 
commenced,  which  rendered  the  plans  and 
spedflcatloins  for  the  work  so  indefinite  and 
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uix^rtaln  as  to  Invalidate  the  whole  pro- 
ceeding, thereby,  as  It  Is  claimed,  rendering 
the  tax  bills  toIO. 

The  cause  was  tried  before  the  drcalt  oouvt 
on  an  agreed  statement  of  facts  and  at  Its 
conclusion  the  trial  court  reduced  the  amount 
of  the  tax  bill  from  $479.57  to  $442.41,  de- 
ducting the  Interest  on  the  excess  and  assess- 
ing the  costs  against  defendant  From  this 
plaintiff  has  appealed,  relying  on  the  three 
defects  heretofore  referred  to. 

[1]  It  appears  that  the  estimate  was  in 
point  of  fact  made  up  by  an  engineer  not  In 
the  employ  of  the  city,  the  dty  having  none 
at  the  dme,  and  was  signed  by  him  and  hand- 
ed to  the  mayor.  The  mayor  erased  the 
name  of  the  engineer  and  wrote  his  own  name 
to  the  estimate,  having  been  authorized  by 
the  Board  of  Aldermen  to  make  It  We  think 
that  the  action  of  the  mayor  was  justified 
and  the  estimate  Is  valid  on  the  authority  <^ 
wtiat  was  held  by  onr  court  in  Oratz  v.  City 
of  Kirkwood,  182  Mo.  App.  681, 106  S.  W.  819. 

[2,  3]  As  to  the  second  point  made,  that  the 
contract  price  for  the  Improvement  exceeded 
the  estimate,  we  do  not  think  that  the  agreed 
statement  of  facte  shows  this.  The  contract 
price,  as  we  understand  It,  amounted  to  $5132. 
The  estimate  based  on  the  same  amount  of 
work  to  be  done  was  $5280.  It  Is  true  that 
It  appears  that  after  the  work  was  completr 
ed,  it  was  ascertained  that  some  of  the  es- 
timated quantities  were  inaccurate  and  that 
the  total  cost  of  the  work  actually  done,  figur- 
ed at  the  contract  rates,  exceeded  the  total 
estimated  cost,  but  we  do  not  think  that  this, 
within  the  meaning  of  the  law,  made  the 
contract  price  in  excess  of  the  estimate.  So 
the  Springfield  Court  of  Appeals  held  In 
Stover  V.  City  of  Springfield,  167  Mo.  App. 
328.  162  S.  W.  122.  At  all  events,  this  Is  a 
snU  In  equity  and  when  It  appeared  at  the 
trial  before  the  circuit  court  that  the  tax 
Mil  was  Issued  for  more  than  authorized  by 
the  contract,  the  trial  court  very  properly  re- 
duced the  bUl  to  the  correct  amount  and 
threw  off  the  Interest  on  the  excess,  but  also 
awarded  ooste  agaln^  the  defendant  We  do 
not  mean  to  say  that  In  this  latter  action 
the  court  was  right  bat  certainly  Ite  action 
affords  no  basis  for  complaint  on  the  part 
of  the  appellant 

[4,  6]  As  to  the  third  point  made,  that  the 
ordinance  permitted  the  Streete  and  Alleys 
Committee  to  change  the  line,  etc.,  It  Is  suf- 
ficient to  say  that  no  cliange  was  made.  Our 
court  lield  in  Oratz  v.  City  of  Kirkwood, 
supra,  that  while  such  a  reservation  was  in- 
valid, it  did  not  invalidate  the  entire  ordi- 
nance nor  the  special  tex  bills  issued  for  do- 
ing the  work,  since  this  invalid  provision  may 
be  eliminated  without  affecting  what  remains, 
and  since  it  also  must  be  presumed  that  other 
possible  bidders  were  not  Ignorant  of  the  in- 
validity of  tills  provision.  In  point  of  fact  this 
identical  point  here  made  was  made  in  Oratz 


V.  City  of  Kirkwood,  supra,  and  dedded  ad- 
verse to  the  contention  of  the  property 
owner.  Furthermore,  this  is  a  salt  In  eonity, 
and  one  coming  into  a  court  of  eqnlty,  claim- 
ing equiteUe  relief,  must  Iilmself  do  equity. 
There  is  nothing  whatever  tn  this  case  to 
show  that  the  appellant  here,  with  full  knowl- 
edge of  all  tliese  matters  of  which  he  now 
complains,  ever  made  any  complaint ;  oa  the 
contrary  he  stood  by  and  allowed  tlils  Im- 
provement to  be  made  without  protest  objec- 
tion or  suggestion  against  the  validity  of  the 
ordinance  or  contract  In  any  way  wliatever. 
It  will  not  do,  after  receiving  the  fmits  of 
the  work  to  permit  him  to  tarn  around  and 
contest  payment  for  it  on  naked  and  ansnb- 
stentlal  technicalities. 

The  Judgment  of  the  drcnlt  court  is  for 
the  right  party  and  should  be  and  is  affirmed. 

NOBTOMI  and  AJUJSN,  JJ.,  concur. 


SPRINKLES  V.  MISSOUBI  PTTBUO 
UTILITIES  CO.    (No.  1464.) 

(Springfield  Coort  of  Appeals.    HiuonrL     Febt 
16,  1916.    Behcaring  Denied  March 
28,  1916.)  ,^ 

1.  ELEorBxcrrr  «=>19(5)  —  IwjmusB— Aohohs 

— BVIDENCB — SUFIICIKNCT. 

In  an  action  for  the  death  of  plaintifi's  hus- 
band, killed  in  attempting  to  remove  a  bnAen 
eleotrio  light  wire  in  a  city  street  wliieh  be 
deemed  -was  uncharf;ed,  evidence  held  sufficient 
tu  establish  the  negligence  of  the  defendant  elec- 
tric company. 

[Ed.  Note.— For  other  cases,  see  Electridtr, 
Cent.  Dig.  §  11;   Dec  Dig.  «=»19(5).] 

2.  B^LECTBicirr  «=»19(3)— AcnowB— Pbxstjicp- 
noNs. 

That  injury  or  death  resTiIted  to  vut  who, 
without  &ult  or  neglifence  on  his  part  came  in 
coDtact  with  a  heavily  charged  electric  wire, 
makes  out  a  prima  facie  case  of  negligence  oa 
the  part  of  the  oompanf  controlling  the  wire. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  S  11;  Dec.  Dig.  «=»19(3).l 

3.  Eleotbicity  ^=>16(1) — Aonoirs— Bviubhoc 
— Neouoenob. 

Where  the  marshal  of  a  dty,  knowing  that 
the  current  was  shot  off  of  electric  light  wires, 
and  being  bonnd  to  see  that  the  streets  and  side- 
walks were  k^t  free  from  dangerous  ohstrno- 
tions,  attempted  to  remove  from  a  passageway 
a  broken  electric  light  wire,  and  received  a 
shock  resulting  in  his  death,  the  wire  having 
come  in  contact  with  defendant's  heavily  charg- 
ed power  wire,  the  marshal  cannot  be  held  a 
trespasser  or  meddler  in  removing  the  wire, 
though  it  was  not  his  dntj  to  do  so;  for  his 
knowledge  of  the  obstruction  would  be  knowl- 
edge of  the  <Aty. 

[Ed.  Note.— For  other  cases,  see  Electridty. 
Cent  Dig.  $  8;  Dec.  Dig.  «=»15(1).] 

4.  BuEcnnciTT  «=>18(1)— Actions— Coutbtb- 
UTOBT  Neouoknce. 

Where  deceased  knew  that  the  street  lighte 
were  not  bunting  and  that  the  current  was  tam- 
ed oS  of  light  wires  in  the  day,  his  act  in  tak- 
ing hold  of  an  electric  light  wire  was  not  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Electridty, 
Cent  Dig.  S  10;  Dec.  Dig.  «=»18(D.] 
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6w  Blkctuoitt  «=»18(1)— CkuNXUBUTOBT  Nko- 

UOENCE— BjTIDENCE. 

In  such  case  the  fact  that  the  marshal  waa 
an  expert  dectridan  and  that  the  point  of  con- 
tact between  the  light  win  and  the-liich-power 
wire  was  rery  close  to  the  break  in  the  electric 
light  wire  does  not,  though  the  marshal,  on  dis- 
covering the  break,  mounted  the  pole  for  some 
distance,  diarge  him  with  knowledge  that  tlie 
light  wire  was  carrying  a  deadly  current. 

[Ed.  Note.— For  other  cases,  see  Blectridiy, 
Cent  Dig.  (  10;  I>ec  Kg.  «=>18{l).l 

«.  Nbquqbmcb  *=»118(6)  —  Plkadino  —  CoN- 

TBIBUTOBY  NEOLIGENCE— DUTT  TO  PI.EAD. 

Where  defendant  did  not  plead  contributorr 
aceHgsnce  of  deceased,  and  the  fact  of  contrib- 
utor! negUnnce  was  only  disdosed  by  plain- 
tiff in  making  oat  a  case,  that  issue  can  be 
raised  only  on  a  demurrer  to  the  evidences,  and 
is  not  an  issuable  fact  for  the  Jury, 

{Ed.  Note.— For  other  cases,  see  Neeligenoe, 
Oent.  Dig.  i|  202,  210;  Dec.  Dig.  «c3llO<&).] 

7.  Apfkai,  and  Bbbob  «=s»1066  —  Review  — 

HABMT.EfW  EEBOB. 

Where  defendant  did  not  plead  contributory 
negligence,  and  the  question  was  brought  into 
the  case  by  plaintiff's  evidence  in  chief,  defend- 
ant cannot  complain  that  that  issue  was  sub- 
mitted to  the  jury  under  an  instruction  placing 
on  it  the  burden  of  proof;  defendant  not  being 
entitled  to  a  submission  of  the  issue. 

[Eld.  Note. — For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  i  4220;  Dec.  IHg.  <S=>1066.] 

8.  EtBorRioirr   «iE>}B(3>  —  AonoNS  —  Nseu- 

OBNOE. 

One  is  not  guilty  of  negligence  in  attempt- 
ing to  move  a  wire  designed  for  the  transmission 
of  an  electric  eartent  before  ascertaining  wbeth^ 
er  it  was  charged,  where  be  had  every  reason  to 
believe  that  it  was  not  charged. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  i  10;   Dec  Dig.  «=»18(3).] 

9.  EucTBicrrr  «=»14(1)  —  Cabe  —  Dtrrr  o» 
Case. 

It  is  the  duty  of  one  handling  the  dangeroos 
agency  of  electricity  to  exercise  more  than  ordi- 
nary care,  and  an  instruction  requirin;;  such 
person  to  exercise  utmost  care  and  prudence  is 
proper. 

[Ed.  Note.— £V>r  other  cases,  see  BHeetridty, 
Cent  Dig.  J  7;  Dec.  Dig.  «=»14(1).] 

10.  WixNESBES  «a»824—lKPBACBi(EnT— Right 

TO  tlCPEACH. 

Where  plaintiff,  being  doubtful  as  to  the 
ownership  of  an  electric  power  plant  and  vrires, 
called  OB  a  witness  cne  whom  she  had  joined  as 
a  defendant,  and  he  testified  that  apipeUant  was 
the  owner,  plaintiff  cannot,  having  dismissed  as 
to  such  witness,  who  was  later  recalled  by  ap- 
pellant, impeach  him  by  proving  his  bad  reputa- 
tion for  truth  and  veracity,  though  his  testimony 
was  adverse. 

[Ed.  Note.— For  other  cases,  sec  Witnesses, 
Cent  Dig.  f  1097;   Dec.  Dig.  ^=3324.] 

11.  Appeal  andErbob  ®=»1048(7)— Review— 

HABMT.ESS  EbROB. 

In  sndi  case,  in  view  of  the  fact  that  tlie 
witness  was  a  hostile  one,  and  that  his  tes- 
timony as  to  inspections  shortly  before  the  elec- 
trocution of  plaintiff's  husband  in  attempting 
to  remove  from  a  passway  a  broken  electric 
light  wire  which  should  have  carried  no  current 
at  the  time,  did  not  clearly  show  that  defend- 
ant's wires  were  carefully  maintained  at  the 
time  of  the  Injury,  error  in  allowing  plaintiff  to 
impeach  sodi  witness  was  harmJeas. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4180;  Dec.  Dig.  <8=»1048 
(7).] 

AppefU  from  Circuit  Court,  Stoddard  Coun- 
ty; W.  S.  C.  Walker,  Judge. 


Action  by  Ruble  Sprinkles  against  the 
Missouri  Public  Utilities  Company,  a  corpora- 
tion. From  a  judgment  tor  plaintiff,  defend- 
ant appeals.    Affirmed. 

I.  R.  Kelso,  of  St  Louis,  and  Wammadc  9e 
Welbom,  of  Bloomfleld,  for  appellant. 
Mozley  &  Woody,  of  Bloomfleld,  for  respond- 
ent 


STURGIS,  J.  This  is  an  action  to  recover 
damages  for  the  death  of  plaintiff's  husband, 
caused,  as  stated  in  the  petition,  by  the  care- 
lessness and  negligence  of  defendant  In  per- 
mitting one  of  Its  wires,  heavily  charged 
with  electricity,  to  become  broken  and  down 
in  one  of  the  streets  of  the  City  of  Dexter, 
and  with  which  her  husband  came  in  contact 
and  was  killed. 

The  testimony  shows  that  on  and  i>rior  to 
the  27th  dayof  November,  1©18,  the  defendant 
was  the  owner  of  and  engaged  In  operating 
an  electric  light  and  power  system  in  the  city 
of  Dexter,  in  Stoddard  county,  Mo. ;  that  in 
the  prosecution  of  its  business  in  furnishing 
lights  for  the  streets  and  in  furnishing  light 
and  power  to  private  persons  and  firms 
In  said  city  It  was  maintaining  wires  strung 
on  poles  along  the  streets  of  said  city;  that 
it  so  maintained  wires  on  poles  on  Kitchen 
avenue,  odb  of  the  public  streets  of  said  city; 
that  said  avenue  runs  north  and  south,  the 
southern  terminus  being  the  Dexter  and  Es- 
sex public  road;  that  at  the  comer  of  this 
street  and  road,  on  the  north  side  of  said 
road  and  west  side  of  said  street,  was  a  pole 
on  which  was  attached  an  electric  street 
light  This  was  an  incandescent  light  at- 
tached to  the  pole  by  means  of  a  "gooseneck" 
about  three  feet  long  extending  at  right 
angles  from  the  pole.  The  light  was  sus- 
pended under  the  hood  at  the  end  of  the 
"gooseneck."  The  "gooseneck"  was  attached 
to  the  south  side  of  the  pole  and  about  four 
or  five  feet  ^m  the  top  thereof.  The  wires 
furnishing  the  current  to  this  light  passed 
from  about  the  top  of  the  pole  down  to  the 
Ught,  forming,  with  the  pole  and  "goose- 
neck," a  right  angle  triangle.  There  were 
also  poles  on  the  north  side  of  this  east  and 
west  road  on  which  were  strung  heavy-pow- 
er wires  leading  from  the  v)ower  house  to  a 
cotton  gin  on  the  east  side  of  Kitchen  avenue. 
The  light  wires,  when  in  operation,  carried 
110  volts  of  electricity,  but  were  not  sup- 
posed to  nm  in  the  daytime.  The  heavy- 
power  wires  carried  2,300  volts  of  electricity, 
and  passed  just  over  the  light  wires  leading 
from  the  top  of  the  pole  to  the  light  attach- 
ed to  said  pole.  After  the  accident  one  of 
the  power  wires  was  found  to  have  sagged 
down,  and  was  lying  on  the  light  wires  lead- 
ing down  to  the  light.  The  insulation  was 
burned  from  both  wires  at  the  point  of  con- 
tact The  evidence  fully  justified  a  finding 
that  the  broken  light  wire,  the  broken  end  of 
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which  rested  on  the  ground  was  charged 
with  the  strong  current  of  electricity  by  rea- 
son of  its  contact  with  the  power  line  run- 
ning to  the  cotton  gin.  About  fifty  feet  north 
of  this  pole  at  the  corner  of  the  street  and 
on  the  west  side  of  Kitchen  arenue,  a  guy 
wire  was  stretched  across  the  street  under 
the  light  wire  and  attached  to  a  telephone 
pole  on  the  east  side  of  Kitchen  avenue. 
The  evidence  shows  that  the  light  wires  had 
also  sagged  down  coining  in  contact  with  this 
Ruy  wire.  One  of  the  light  wires  in  contact 
with  the  power  wire  at  the  pole  had  twrned 
or  broken  in  two  Just  where  it  passed  over 
the  guy  wire  and  had  fallen  into  the  street 
below. 

The  testimony  shows  that  about  2  o'clock 
in  the  afternoon  of  November  27,  1913,  the 
deceased,  who  was  the  city  marshal,  came 
to  this  light  pole  at  the  intersection  of  the 
avenue  with  the  public  road,  climbed  up  the 
pole  far  enough  to  look  at  the  light  globe, 
and  then  descended  to  the  ground ;  that  Just 
as  he  reached  the  ground  he  discovered  that 
the  wire  was  broken  and  down.  He  walked 
north  along  the  traveled  pathway  used  as  a 
sidewalk  on  the  west  side  of  the  avenue  to 
the  end  of  the  wire  and  picked  it  up.  As 
soon  as  he  got  hold  of  the  wire  his  hands 
flew  up  to  his  breast,  he  whirled  around,  fell 
on  his  face,  and  died.  A  witness  who  was 
present  ran  and  tried  to  get  the  wire  loose 
with  a  wooden  fork,  but  was  unable  to  do  so. 

The  trial  resulted  in  a  verdict  for  plaintiff 
in  the  sum  of  $6,500,  from  which  the  defend- 
ant has  duly  appealed  to  this  court 

[1]  The  defendant's  first  contention  is  tliat 
its  demurrer  to  the  evidence  should  have 
been  sustained,  but  we  are  of  the  opinion 
that  the  facts  wlilcb  the  evidence  shows  are 
suUlcient  to  support  a  finding  of  defendant's 
negligence.  There  is  no  doubt  but  that  the 
strong  current  of  electricity  passing  through 
the  broken  electric  light  wire,  the  coming  in 
contact  with  which  caused  the  deceased's 
death,  came  from  its  contact  with  the  power 
line  wire  running  from  the  defendant's  pow- 
er plant  to  the  cotton  gin.  These  wires  were 
found  to  be  in  contact  Just  after  the  de- 
ceased's injury,  with  the  insulation  burned 
or  worn  off  of  each  wire  at  the  point  of  con- 
tact One  witness  said  that  these  wires  were 
strung  too  close  together.  The  heavily 
charged  power  wire  passed  above  and  across 
the  light  wire  at  the  pole  supporting  the  light 
wire  and  street  light  which  it  supplied  with 
electricity,  but  was  not  fastened  to  such 
post.  This  method  of  construction  caused 
or  permitted  the  heavy  power  wire  to  sag 
down  and  rest  on  the  light  wire.  These  dif- 
ferent lines  had  been  constructed  a  consid- 
erable time  before  this  injury,  and,  while  it 
is  not  shown  Just  how  long  the  wires  had 
been  in  such  contact,  the  reasonable  infer- 
ence from  the  physical  facts  la  that  the  con- 
ditions which  resulted  In  the  two  wires  com- 
ing in  contact  had  existed  for  a  considerable 
period.    In  fact,  there  is  nothing  to  explain 


why  these  wires  were  In  contact,  ewept  Oiat 
such  was  the  result  of  the  method  in  whldi 
the  two  lines  were  constructed  and  maintain- 
ed. It  is  also  the  fair,  if  not  inevitable,  in- 
ference that  the  primary  cause  of  the  ligSit 
wire  being  broken  and  on  the  ground  was  its 
contact  with  the  power  wire  causing  the  light 
wire  to  become,  as  far  as  the  current  was 
concerned,  a  mere  extension  of  the  heavily 
charged  power  wire.  The  light  wire  then 
passed  above  and  across  the  guy  wire,  and  by 
sagging  down  had  rested  on  and  come  in  con- 
tact with  such  guy  wire.  It  was  at  this 
point  that  the  light  wire  was  severed  and  the 
fallen  ends,  according  to  the  evidence,  plain- 
ly indicated  that  it  had  burned  or  melted 
in  two  at  the  point  of  and  by  reason  of  its 
contact  with  the  guy  wire.  This  was  donht- 
less  due  to  the  strong  current  passing  over 
the  light  wire  and  communicated  to  it  from 
the  power  wire.  It  was  likewise  negligent  in 
defendant  to  so  construct  and  maintain  the 
light  wire  as  to  allow  it  to  come  In  contact 
with  the  guy  wire,  though  it  may  be  that,  ex- 
cept from  the  light  wire's  ccmtact  with  Uie 
power  wire  the  light  wli«  would  not  have 
been  burned  or  melted  in  two  because  of  Its 
contact  with  the  guy  wire,  and  would  not 
have  been  sufficiently  charged  with  electric- 
ity to  have  injured  deceased  after  falling  to 
the  ground.  It  does  not  matter  whether  this 
injury  was  the  proximate  result  of  the  con- 
tact of  the  power  wire  with  the  llg^t  wire 
or  the  light  wire  with  the  guy  wire,  or  both 
combined,  since  each  was  the  result  of  de- 
fendant's negligence,  and  the  conditions 
which  brought  about  each,  if  not  due  to  the 
improper  construction  of  the  lines  of  wires, 
may  reasonably,  from  the  tacts  in  evldoice, 
be  inferred  to  have  existed  a  suffident  length 
of  time  to  charge  defendant  with  notice.  As 
bearing  on  the  question  of  defendant's  actual 
or  constructive  notice  of  the  conditions  whl«ih 
caused  this  injury,  it  was  shown  by  plaintiff 
that  the  light  wire  was  down  on  the  ground 
some  six  hoars  before  the  injury,  and  on  be- 
half of  defendant  that  the  street  light  was 
burning  earlier  that  morning,  and  therefore 
the  wire  supplying  it  could  not  have  been 
broken  until  some  time  after  daylight  But, 
if  the  conditions  which  caused  the  light  wire 
to  break  and  fall  and  to  be  charged  with  a 
dangerous  current  existed  previous  to  both 
these  periods  of  time,  the  exact  length  of 
time  the  wire  was  down  was  not  decisive. 
Had  the  injury  resulted  from  the  wire  com- 
ing in  contact  with  the  deceased  at  the  Ume 
it  melted  and  fell,  defendant's  negligence 
would  still  have  been  an  issuable  fact 

[2]  We  need  not  therefore,  under  the  evi- 
dence here,  place  the  defendant's  liability  on 
the  prima  fade  case  which  it  lias  been  held 
is  established  by  the  mere  showing  that  the 
Injury  resulted  from  the  injured  party,  with- 
out fault  or  negligence  on  his  part  coming 
in  contact  with'  a  heavily  charged  electric 
wire.  Von  Trebra  v.  Gaslight  Co.,  209  Mo. 
648,  65a.  loss.  W.  658;  Geismana t.  Slectrlc 
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Co.,  173  .Mo.  664.  878,  78  S:  W.  654;  Trout 
V.  OasUght  Co.,  asi  Mo,  App.  207,  220,  182 
S.  W.  58.  nils  doctrine  Is  bbsed  on  tbe  high 
degree  of  cam  leauired  of  those  operating 
electric  light  and  power  ^rlres,  and  Is  Bom»- 
what  analogous  to  that  of  passenger  and  car^ 
rler. 

<  [3]  It  Is  next  Insisted  that  the  deceased  is 
shown  to  have  been  guilty  of  contributory 
itegllgence  barring  any  recovery  as  a  matter 
of  law.  The  first  sn^estion  in  support  of 
this  is  that  the  deceased  was  a  mere  meddjter 
in  interfering  with  defendant's  wires.  Had 
tiie  deceased  been  injured  by  taking  hold  of 
the  wires  when  Climbing  the  pole,  there 
would  be  some  force  to  this  argnment;  as  it 
is  not  shown  that  it  was  any  part  of  his 
doty  to  inspect  defendant's  lights  and  wires, 
and,  .if  anything  was  known  to  be  wrong, 
IvQdence  would  dictate  that  be  report  to. de- 
fendant Instead  of  trying  himself  to  remedy 
any  such  defect  The  Injary,  however,  hap- 
pened after  he  descended  from  the  pole  and 
saw  the  broken  wire  on  the  ground.  It  is 
disputed  as  to  whether  the  fallen  wire  was 
in  the  pathway  used  as  a  sidewalk,  bnt  -  the 
evidence  sustains  a  finding  that,  if  not  in 
soch  pathway  it  was  very  near— dangerously 
near — the  same.  The  deceased  was  dty 
marshal,  and  it  v^as  a  part  of  his  duty  to 
see  that  tbe  streets  and  sidewalks  were  kept 
free  from  dangerooa  obstructions.  It  may 
not  have  been  his  technical  duty  to  person,, 
ally  remove  such  obstructions,  but  he  is  far 
from  being  a  trespasser  and  meddler  for  so 
doing.  His  knowledge  of  any.  such  obstruc- 
tion would  be  notice  to  thA  city  as  a  basis 
of  Its  llaUUty.  Carringtou  v.  St  Louis,  89 
Mo.  208,  215,  1  S.  W.  240,  58  Am.  R«p.  lOS  r 
WUlis  V.  St  Joseph,  184  Mo.  App.  428,  431, 
171  S.  W.  27.  In  Bourget  v.  Cambridge^  156 
Mass.  361.  31  N.  E.  380,  1«  I..  R.  A  605,  Jus- 
tice Holmes,  speaking  for  the  court,  held  that 
the  act  of  a  private  person  in  throwing  "on 
one  side,  out  of  the  way  of  travel,  either 
with  one's  stick  or  one's  bands,  a  light,  mov- 
able object  [a  loose  telephone  wire]  which  Is 
an  annoyance  or  a  nuisance  where  it  is.  Is 
(Hte  of  those  everyday  acts  of  kindly  feeling 
which  may.  fairly  be  said  to  be  an  Incident 
of  travel,  as  it  commonly  goes  on,  and  to.be 
within  the  protection  of  tbe  law,"  and  that  his 
act  In  so  doing,  whereby  he  received  an  elec- 
tric shock,  was  not  negligence  per  se. 

[4]  What  we  have  Just  said  presupposes 
that  the  person  so  removing  the  loose  wire  Is 
not  charged  with  knowledge  that  it  Is  dan- 
gerous to  do  so,  and  that  his  act  is  that  of 
a  reasonably  prudent  person.  In  this  case 
defendant  insists  that  deceased  must  have 
known  the  danger  in  taking  hold  of  the  wire, 
and  was  negligent  in  law  for  so  doing.  To 
use  defendant's  language: 

"Tbe  courts  have  held  that  an  experienced 
lineman  is  charged  with  knowledi;e  that,  if  be 
handles  a  wire  of  high  voltace  wliile  be  himself 
is  'crounded,'  the  current  will  pass  through  his 
body."  Junior  t.  Light  Oo..  127  Mo.  79.  2»  & 
W.  968. 


The  defect  in  this  argument  Is  that'  It  Is 
not  conclusively  shown  here  that  deceased 
knew  that  he  was  handling  a  wire  charged 
vrlth  high  voltage.  Tbe  wire  he  handled  was 
an  electric  light  wire  which,  when  in  opera- 
tion, earrled  en  alternating  current  of  110 
volts.  This,  the  evidence  of  plaintiff  shows, 
was  not  dangerous.  The  deceased,  as  an  -ex- 
perienced <dectrici«n  and  having  worked 
at  this  plant,  presumably  knew  this  fact.  He 
also  knew  that  the  street  li^ts  were  not 
burning  at  2  o'clock  in  the  afternoon,  and  in 
its  proper  condition  no  current  would  have 
been  in  this  broken  wire.  That  the  deadly 
current  was  there  is  wholly  due  to  tbe  fact 
that  the  power  line  wire  was  resting  on  and 
in  contact  with  this  broken  light  wire.  Un- 
der such  facts  his  act  in  taking  bold  of  the 
wire  is  not  necessarily  negligence.  Curtis, 
Law  of  Electricity,  |  533. 

[6]  The  deceased  cannot  be  conclusively 
charged  with  knowledge  of  the  two  wires  be- 
ing in  contact  He  was  not  an  inspector  of 
defendant's  wiring  system,  and  was  not  look- 
ing for  such  defect  The  fact  that  two  wit- 
nesses who  went  to  this  point  shortly  after 
the  injury  for  tbe  purpose  of  lOnding  out 
what  caused  the  injury  discovered  that  the 
two  wires  were  in  contact  does  not  necessa- 
rily prove  that  deceased,  though  having  an 
equal  or  even  better  opportunity  to  discover 
same,  did  in  fact  do  so.  When  a  man  is  look- 
ing for  a  thing,  he  frequently  discovers  It 
when  a  casual  observer  would  not  Trout  v. 
Gaslight  Co..  151  Mo.  App.  207,  230,  132  S.  W. 
58;  HUl  V.  Union  Electric  Co.,  260  Ma  43. 
84,  169  S.  W.  345.  Nothing  but  actual  knowl- 
edge would  make  deceased  guilty  of  contribu- 
tory negUgence,  as  there  can  be  po  construc- 
tive knowledge  in  the  absence  of  a  duty  to 
look  for  the  defect  O'Connor  v.  Ballroad,  94 
Mo.  150,  157,  7  S.  W.  106,  4  Am.  St  Rep,  364. 

[6, 7]  Defendant's  next  contention,  after 
strenuously  insisting  that  deceased  was  guil- 
ty of  contributory  negligence  as  a  matter  of 
law,  is  that  the  court  erred  in  grlviug  for 
plaintiff  an  instruction  submitting  this  ques- 
tion to  the  Jury,  placing  the  burden  of  proof 
on  defendant,  because  contributory  negli- 
gence was  not  pleaded  as  a  defense.  It  may 
be  that  the  court  need  not  have  submitted 
this  Issue,  as  it  is  held  that  where,  as  here, 
the  evidence  of  contributory  negligence  is 
disclosed  only  by  plaintitTs  evidence  in  mak- 
ing his  case,  and  is  not  pleaded  as  a  defense, 
this  Issue  is  in  the  case  only  on  a  demurrer 
to  the  evidence,  and  not  as  an  issuable  fact 
for  the  Jury.  White  v.  Ballroad,  250  Ma  476, 
484,  157  S.  W.  593,  and  authorities  there  col- 
lected. The  error,  however,  is  in  defend- 
ant's favor.  It  got  tbe  benefit  of  the  de- 
fense without  pleading  it,  and  we  fail  to  see 
how  it  was  harmed. 

[<1  Tbe  defendant  then  complains  that, 
having  submitted  this  question  of  contribu- 
tory negligence  to  the  Jury  on  behalf  of  plain- 
tiff, its  instructions  4  and  5  on  the  same  sub- 
ject should  have  been  given;   and  ao  they 
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should  If  correct  The  offered  Instrtictions, 
however,  were  prpperly  refused  because  <rf 
assuming  that  it  would  be  negligence  of  tiie 
deceased  to  take  hold  of  a  wire  "intended  and 
used  for  the  transmission  of  an  electric  cur- 
rent" without  first  ascertaining  U  It  was  so 
charged.  Such,  however,  would  not  be  the 
case  where  the  injured  parly  had  every 
reason  to  beUeve  that  the  wire  was  not 
charged  with  a  dangerous  current,  and  Its  be- 
ing 80  charged  arose  only  because  of  defend- 
ant's negligence.  Blackburn  v.  Railroad,  180 
Ma  App.  548,  562,  16T  S.  W.  467. 

[I]  Defendant  criticises  plaintiff's  instruc- 
tion requiring  the  defendant  to  use  the  "ut- 
most" care  and  prudence  in  keeping  Its  wires 
in  a  safe  condition.  That  the  law  requires 
more  than  ordinary  care  and  that  wires  car- 
i7ing  a  high  voltage  must  be  kept  more  than 
reasonably  safe  is  too  well  estaUlshed  to 
need  comment.  The  degree  of  care  required 
Is  variously  described  as  the  "highest," 
"greatest,"  "very  highest,"  "utmost,"  etc. 
Curtis,  Law  of  Electricity,  (  406.  The  word 
"utmost"  has  received  the  sanction  of  our 
Supreme  Court  in  Gelsmann  v.  Electric  Oo., 
178  Mo.  654,  674,  73  S.  W.  654,  where  the 
court,  following  two  Kentucky  cases,  said: 

"  •  *  •  It  was  the  duty  of  the  electric  light 
oompany  to  use  every  protection  which  was  ac- 
cessible to  insulate  its  wires  at  all  points  where 
people  have  the  right  to  go,  and  to  use  the  ut- 
most care  to  keep  them  so. 

This  is  quoted  with  approval  In  V<«i  Trebra 
V.  Gaslight  Co.,  209  Mo.  648,  659,  108  8.  W. 
559.  It  is  possible  that  the  term  "utmost 
care"  is  too  Indefinite  and  extravagant,  and 
its  use  has  been  condemned  in  Lundy  v. 
Southern  Bell  Telephone  Oa,  90  S.  C.  25,  72 
S.  E.  668;  C&lumet  Electric  St  Ky.  Co.  v. 
Grosse,  70  111.  381;  Curtis,  Law  of  Electric- 
ity, {  406,  p.  604.  This  court,  in  Blackburn 
V.  Railway  Co.,  180  Mo.  App.  548,  167  S.  W. 
457,  described  the  degree  of  care  required  by 
electric  companies  as  the  "highest  degree  of 
care  practicable."  This  Is  also  the  term 
used  in  Younle  v.  Blackfoot  Light  &  Water 
Oa,  16  Idaho,  56,  96  Pac.  193,  and  Stark  v. 
Lancaster  Electric  Light,  Heat  &  Power  Co., 
218  Pa.  575,  67  AU.  909.  While  we  think  this 
term  is  the  more  accurate  and  fair  to  the 
parties,  we  cannot  hold  the  instruction  Is 
error,  because,  if  for  no  other  reason,  the 
facts  In  this  case  show  the  defendant  guilty 
of  negligence  when  measured  by  the  re- 
'quirement  to  use  the  "highest  degree  of  care 
practicable." 

[10]  The  plaintiff  called  as  a  witness  one 
Elcholtz,  then  a  defendant  and  as  to  whom 
the  cause  was  later  dismissed,  and  asked 
him  a  few  questions  as  to  the  ownership  of 
the  electric  plant  Eicholtz  testified  that  he 
had  owned  the  light  and  power  plant,  and 
had  sold  it  to  defendant  shortly  before  the 
injury  in  question.  Evidently  the  plaintiff 
was  not  certain  which  party  owned  and  op- 
«rated  this  plant  at  the  time  of  the  injury, 
and  for  this  reason  both  parties  vrere  sued. 
Later  this  witness  was  recalled  for  croas- 


ezamlnation,  and  tastlfled  fayoirably  to  de- 
fendant as  to  the  inspection  made  and  care 
used  in  keying  the  Unas  of  wire  in  good  coo- 
dltlon.  The  plaintiff  was  then  allowed,  over 
defendant's  objection,  to  impeecb  tliia  wit- 
ness for  truth  and  veracity  by  showing  his 
reputation  to  be  bad  in  that  respect  That 
plaintiff  should  not  have  been  allowed  to  do 
this  is  now  conceded,  and  is  decided  by  a 
long  list  of  authorities.  Dunn  v.  Donnaker, 
87  Mo.  697;  Beier  v.  Transit  Co.,  197  Ma 
215,  233,  94  B.  W.  876;  State  T.  Shapire^ 
216  Ma  870,  116  S.  W.  1022;  CaldweU  ▼. 
Bank,  100  Ma  App.  28,  29.  71  S.  W.  1093; 
Baker  v.  Railway,  181  Mo.  App.  392,  168 
S.  W.  842 ;  Burton  v.  Railroad,  176  Mo.  App. 
16,  102  S.  W.  1064;  State  T.  Burks,  132  Ma 
363,  34  S.  W.  48;  Brown  v.  Wood,  19  Ma 
475;  Oreighton  ▼.  Modem  Woodmen,  90  Mo. 
ApQ.  378;  Meyer  Bros.  Drug  Co.  v.  Mo. 
Maihan,  60  Ma  App.  18.  It  is  said  in  Greij^- 
ton  ▼.  Modem  Woodmen,  supra,  that  In  some 
states,  where  the  rule  is  tliat  one  wno  cross- 
examines  a  witness  as  to  matters  not  in- 
quired of  by  the  party  prodndng  the  witness 
thereby  makes  such  witness  his  witness  as 
to  such  matters,  the  party  inixodadng  such 
witness  may  then  impeadi  him  as  being  an 
adversary  witness.  It  Is  also  there  stated 
that  such  rule  does  not  eklst  in  this  state. 
The  rule  here  is  ttiat  a  witness  remains  the 
witness  of  the  party  intrododng  him,  not- 
withstanding he  may  be  examined  by  the 
other  party  as  to  matters  not  befote  touched 
on.  McCone  v.  GoodwilUe,  204  Mo.  306,  332, 
102  S.  W.  997;  Harris  v.  Railroad,  115  Ma 
App.  527,  91  S.  W.  1010;  Reding  v.  Reding, 
143  Ma  App.  6B9,  673,  127  S.  W.  936. 

[11]  It  would  seem,  tlierefore,  that  this 
action  of  the  court  was  dearly  error,  and,  if 
it  materially  affected  the  merits  of  the  case, 
a  new  trial  should  be  had;  otherwise  not 
We  cannot  shut  our  eyes  to  the  fact  that  this 
witness  was  called  t^  plaintiff  only  for  the 
purpose  of  testifying  to  the  ownership  of  the 
plant  at  the  time  of  the  injury,  a  point  not 
in  dispute,  but  necessary  to  be  established. 
He  was  a  defendant  a  hostile  witness  to 
plaintiff,  and  all  his  other  evidence  was  giv- 
en in  favor  of  defendant  We  do  not  hold 
that  this  forms  an  exception  to  the  rule  that 
a  party  cannot  impeach  hts  own  witness 
(Chandler  v.  Fleeman,  50  Ma  239,  Bensberg 
V.  Harris,  46  Mo.  App.  404),  but  it  is  a  fact 
to  be  reckoned  with.  A  consideratton  of  this 
witness'  evidence  shows  that  evoi  if  tielieved 
by  the  Jury,  it  could  hardly  ttave  produced  a 
different  result  It  is  not  contradictory  of 
plaihtUTs  evidence  as  to  the  matters  vital 
to  the  case.  It  does  not  disprove,  except  re- 
motely, the  fact  that  defendant's  wires  were 
so  malntatoed  at  the  time  of -the  injury  that 
the  power  wire  was  in  contact  with  the  light 
wire,  or  that  the  light  wire  was  in  contact 
with  the  guy  wire,  causing  it  to  break  and 
fall  to  the  ground  heavily  charged  with  elec- 
tricity. These  are  the  matters  showing  de- 
fendant's negllgenoa.    This  wltnesB'  erldenoe 
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haa  little  or  no  bearlag  <m  deceased's  coo- 
tribatory  negligence,  and,  U  it  bad,  that  is> 
sue,  so  far  as  introducing  eTidence  by  de- 
fendant Is  concerned,  is  out  of  the  case  for 
want  of  any  pleading  on  which  to  base  it 
The  evidence  of  this  witness  which  comes 
neaiest  being  material  as  bearing  on  defend- 
ant's ne^igence  is  that  he  inspected  these 
wires  some  36  hours  befwe  the  accident,  and 
that  they  were  not  then  touching.  This  the 
defendant  insists  is  material  when  taken  in- 
to consideration  with  the  evidence  that  there 
was  a  rainstorm  during  the  night  preceding 
the  accident  of  such  severity  that  some  limbs 
were  blown  down  on  the  wires.  There  is 
no  evidence,  however,  that  this  was  an  uiq)t«- 
cedented  or  even  an  unusual  windstorm.  The 
light  wire  in  question  had  been  down  since 
early  morning,  and  defendant's  inference  is 
that  the  windstorm  had  caused  the  power 
wire  to  sag  down  in  contact  with  the  light 
wire  and  the  light  wire  with  the  guy  wire, 
whereby  the  strong  power  current  caused 
the  Ugbt  wire  to  melt  in  two  and  fall  to  the 
ground.  The  conditions,  however,  which 
brought  this  about,  to  wit,  the  close  proximity 
of  the  wires  to  each  other,  had  existed  for 
a  long  time  and  shows  negligence  In  tiie  main- 
tenance if  not  in  the  original  constractlon. 
Isolation,  rather  than  Insolation,  of  high- 
power  wires,  produces  safety.  Besides,  the 
defendant  knew  of  this  windstorm  and  of 
its  probable  effects  on  its  wires,  and  shOBld 
not  that  fact  have  suggested  to  one  charged 
with  the  highest  degree  of  care  an  Inspection 
of  its  wire  lines  after  the  storm — ^an  inspec- 
tion sufficient,  at  least,  to  have  discovered 
that  one  of  its  wires  was  broken  or  melted 
in  two  and  down  in  the  street?    ' 

Some  stress  is  laid  on  the  materiality  ot 
this  witness*  evidence  that  a  wire  carrying 
110  volts  might  prove  fatal,  and  the  deceased 
knew  that  this  light  wire  might  be  carrying 
that  much  in  the  daytime.  We  do  not  un- 
derstand his  evidence  to  go  that  far,  but 
the  evidence  only  goes  to  show  contributory 
negligence,  an  issue  not  pleaded.  The  court 
might  very  properly  have  strlcXto  it  out. 
BMdence  on  a  point  not  in  the  case  can 
hardly  be  iconsidered  material.  Moreover, 
while  a  current  of  110  volts  might  be  fa- 
tal under  some  condttions,  the  deceased  was 
was  not  kUIed  by  that  kind  of  a  current 
This  wire  was  in  contact  with  a  power 
wire  carrying  over  2,000  volts,  a  current 
strong  enough  to  have  melted  it  in  two  \rtiere 
it  touched  the  guy  wire.  So  strong  was  this 
current  that  when  it  came  in  contact  with 
deceased's  body,  it  bnmed  the  flesh,  made  a 
noise  like  frytng  meat,  and  his  body  emitted 
■m<Ae.  Xo  one  will  pretend  that  110  volts 
will  do  this.  We  are  constrained,  therefore, 
to  bold  that  the  error  in  permitting  plaintiff 
to  impeach  this  witness  is  not  such  as  ma- 
terially affects  the  case,  and  the  case  should 
not  be  reversed  on  this  account 


What  we  have  said  disposes  of  an  the  ma- 
terial errors  complained  of,  and  the  Judgment 
being  for  the  right  party,  will  be  affirmed. 

ROBERTSON,  P.  J.,  and  FABBINQTON, 
J.,  concur. 


SINGIiBTON  V.  SHEPHERD.     (No.  HOOT.) 

(Kansas    City    Court    of    Appeals.      MissonrL 

Feb.  7,  lOlft     On  Motion  for  Rehearing, 

March  13,  1016.) 

1.  PWHOIPAI,  AND  SUBBTT  «=>1&4(3)— RlOHT 
OF  SVBETT  TO  OONTUBTTnON  SSOU  Oo- 
BTTSKIT. 

Rev.  St  1908,  {  11277,  provides  that  whai 
there  ar«  two  or  more  sureties  in  any  bond, 
bill,  or  note,  and  any  of  them  shall  pay  more 
than  his  due  portion  of  the  original  demand,  be 
may  recover  the  excess.  Section  2777  authorizes 
a  creditor  of  two  or  more  debtors,  joint  or  sev- 
eral, to  compound  with  either  and  release  him 
without  impairing  his  right  to  demand  and  col- 
lect the  balance  of  the  indebtedness  from  th« 
other  debtors,  provided  that  no  such  release  shaS 
impair  the  right  of  any  debtor  not  released. to 
have  contribution  from  his  codebtors.  Plaintiff 
and  defendant  were  cosureties,  and  defendant 
paid  the  creditor  S500  for  a  release,  without 
however,  releasing  his  co-obligors.  Subsequent- 
ly plaintiff  paid  the  creditor  ^,600  in  satis- 
faction of  the  Judgment  evidsnoing  the  indebted- 
ness, the  amount  paid  being  less  than  the 
amount  due  from  him  as  his  portion  of  the 
judgment  Held,  that  plaintiff  was  not  entitled 
to  contribution  from  defendant 

[Bd.  Note. — For  other  cases,  see  Principal  and 
Surety,  Cent  Dig;  |  607 ;  Dee.  Dig.  «3>194(3).] 

On  Motion  for  R&earing. 

2.  PsraCIPAI.  AND  SUBKTT  «=»104(3)— RlOHT 
OT  StTBXTT  TO  CONTBIBTrnON  FB0J£  CO- 
BUBBT7. 

If  one  of  several  cosureties  compromises  or 
settles  the  debt,  for  himself  and  his  cosureties, 
he  may  demand  contribution  from  them,  though 
be  pays  less  than  what  would  have  been  his  own 
share  of  the  whole  debt  as  between  the  cosure- 
ties. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  X)lg.  §  607 ;  Dea  Dig.  «S=9l04(3).] 

3.  Pbincipax.  and   Subktt  «=al96— Oostike- 

TEBS— LlABIIJTT   AS  BKTWEBN   EaCH  OtHEB. 

Each  of  two  sureties  owes  the  entire  debt 
to  the  creditor;  but  as  between  tiliemselvee, 
each  owes  one-half  of  the  debt 

[Ed.  Note. — ^For  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  {{  627-631;  Dec.  Dig. 
«=»196.] 

4.  Pbincipai,   and   Subbty   «=s>116  —  Dis- 

CHABOK  BY  RELEASE  OF  COSUBETT. 

A  creditor,  releasing  one  of  two  cosureties, 
releases  the  other  for  one-half  of  the  debt 

[Ed.  Note.— XV>r  other  cases,  see  Principal 
and  Surety,  Cent  Dig.  H  269-282;  Dec.  Dig. 
«=»116.] 

Appeal  from  Ctrcolt  Court,  Jadaon  (boun- 
ty;  T.  J.  Seehorn,  Jndge. 

Action  by  E.  U.  Singleton  against  H.  0. 
Shepherd.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

E.  C.  Hall,  of  Kansas  City,  for  appellant 
Numa  F.  Heltman,  of  Kansas  City,  for  re- 
spondent 
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BLOSON,  P,  J.  [1]  Ralntlff  and  defend- 
ant were  cosureties  for  one  Robertson  on  his 
forthcoming  bond  in  an  attachment  snit 
against  him.  Judgment  was  rendered  in  De- 
cember, 1898,  against  all  three  for  $2,321.48, 
and  it  bore  6  per  cent  interest  Robertson 
was  Insolvent  Afterwards,  in  June,  1900, 
defendant  paid  the  Judgment  plaintiff  $500 
for  a  release  from  the  judgment  "and  from 
all  liability  therefor  and  obligation  thereun- 
der, without,  however,  releasing  his  co-obli- 
gors." About  seven  years  afterwards  this 
plaintiff,  with  knowledge  of  defendant's  pay- 
ment and  release,  paid  the  Judgment  plaintiff 
in  the  attachment  suit  $1,500  "in  satisfac- 
tion of  the  Judgment"  This  payment,  at 
that  date,  was  less  than  the  amount,  with 
interest,  due  from  plaintiff  as  his  portion  of 
the  Judgment.  Plaintiff's  theory  Is  that,  in- 
cluding both  his  and  defendant's  payments, 
the  Judgment  was  settled  for  $2,000,  of  which 
he  and  defendant  each  owed  one-half,  and 
that  since  be  paid  $900  more,  and  defendant 
paid  $500  less,  than  one-half,  the  latter  Is 
liable  to  him  In  contribution.  Defendant's 
theory  is  that  as  between  him  and  plaintiff, 
as  cosureties,  each  owed  one-half  of  the 
Judgment,  and  that  since  the  payment  made 
by  plaintiff  was  less  than  his  portion  of 
"the  original  demand,"  he  had  no  right  of 
action  in  contribution  under  the  statute  (sec- 
tion 11277,  B.  S.  1909),  which  reads: 

"When  there  are  two  or  more  sureties  in  any 
such  bond,  bill  or  note,  and  any  of  them  shall 
pay,  in  money  or  property,  more  than  his  due 
portion  of  the  ori^nal  demand,  such  surety  may 
recover  such  excess,  as  herein  provided  for  a 
surety  against  the  principal  debtor." 

Notwithstanding  this  tMatute  reads  that 
one  sure^  can  only  recover  of  his  cosurety 
what  he  baa  paid  in  excess  of  his  portion 
of  the  "original  demand,"  it  Is  not  meant 
that  be  may  not  have  contribution  If  be  com- 
promises or  settles  the  original  demand  for 
less  than  its  face;  for  he  has  aided  his  co- 
surety by  wiping  out  a  debt  they  both  owed. 
Burrufl  V.  Cook,  215  Mo.  496,  509,  114  S.  W. 
10S6;  Stallworth  v.  Preslar,  34  Ala.  605; 
Sinclair  v.  Redington,  66  N.  H.  146,  152.  In 
sncb  Instance  it  is  not  a  prerequisite  to  a 
right  for  contribution  that  the  surety  should 
have  paid  more  than  his  portion  "of  the  orig- 
inal demand."  In  practical  effect,  the  sum 
paid  in  settlement  stands  for,  and  In  place 
of,  the  original  demand.  So,  notwithstand- 
ing plaintiff  paid  less  than  one-half  of  the 
Judgment,  if  be  had  in  fact  thereby  discharg- 
ed, or  settled,  the  whole  of  it,  he  could  have 
held  defendant  In  contribution  for  one-half 
of  what  he  paid  for  the  settlement  But  he 
did  not  pay  or  discharge  the  Judgment;  he 
only  discharged  the  balance  of  it  remaining 
after  defendant's  payment,  that  is,  that  part 
of  It  which  he,  himself,  owed;  defendant 
having  settled  the  other  part  long  before- 

Plaintiff  places  reliance  on  section  2777, 
K  S.  1909,  which  authorizes  a  creditor  of 
two  or  more  debtors,  Joint  or  several,  to  com- 


pound with  either  for  snefa  mnn  as  he  may 
see  fit,  and  release  him — 
"without  impairing  bis  tight  to  demand  and 
collect  the  balance  of  such  indebtedness  from 
the  other  debtors  not  so  released:  Provided, 
that  no  BDch  release  shall  impair  the  richt  of 
any  debtor  of  such  Indebtednoss,  not  so  released, 
to  have  osntrlbutioo  from  bis  oodebtors,  as  is 
by  law  now  secured  to  him." 

Tba  creditor's  act,  releasing  defendant,  re- 
leased plaintiff  also  in  so  far  as  he  was  liable 
as  a  Joint  obligor  for  defendant's  part,  but 
left  blm  still  liable  for  his  own  part,  and 
wben  he  settled  that  part,  be  did  not  pay 
"more  than  his  due  portion  of  the  original 
demand";  he  merely  settled  bis  own  sln^e 
obligation  and  paid  nothing  in  "excess"  of  his 
own  debt  He  could  not  have  been  paying 
anything  for  defendant,  since  the  latter  bad 
adjusted  his  part  for  himself,  wblcb  left 
notbing  orotstandlng  but  plaintifl'a  part,  and 
be,  of  course,  has  no  rlt^t  to  ask  contribu- 
tion for  paymmt  of  that  for  which  be  bad 
become  solely  obliged.  Sureties  on  a  note 
may  be  used  In  illastratlon  of  what  we  have 
said:  One  of  two  sureties  gives  notice  to  the 
holder  to  sue;  If  the  bolder  fails  to  sme,  he 
rdeaaes  the  surety  who  gave  the  notice,  and 
be  also  releases  the  other  surety  as  to  that 
half,  but  the  creditor  does  not  rtiease  blm  as 
to  bis  own  part  and  when  be  pays  such  part, 
there  is  no  right  In  oontrlbuti<»i.  Bouton  v. 
IJacy,  17  Mo.  399,  401 ;  Dodd  v.  Winn,  27  Mo. 
501. 

Plaintiff  insists  that  the  statute  has  been 
construed  in  his  faror  by  the  Suprone  Court 
in  Schneider  v.  Maney,  242  Ma  36,  42,  145 
S.  W.  828.  That  case  has  no  application  to  ' 
this.  It  involved  the  rights  of  the  creditor 
as  against  the  sureties,  while  this  case  in- 
volves the  rights  of  sureties  as  between  them- 
selves. It  Is  decided  In  that  case  that  the 
creditor  may  release  one  of  two  (or  more) 
sureties,  and  then  sue  the  remaining  surety 
and  recover  the  entire  balance  of  the  debt 
The  statute  also  preserves  the  right  for  con- 
tribution to  the  part?  sued  against  the  party 
released,  but  It  does  not  enlarge  that  rU^ 
and  since  tbe  right  does  not  come  into  exist- 
ence until  tbe  surety  pays  more  than  bis 
portion,  which  plaintiff  has  not  done,  it  fid- 
lows  be  has  no  right  The  statute  is  fliat 
found  In  tbe  Revision  of  1865,  and  State  ex 
rel.  V.  Matson  was  decided  In  1809,  44  Mb. 
306,  and  It  is  there  held  that  the  release  of 
one  surety  will  partly  release  the  other;  that 
is  to  say,  to  the  extent  of  whatever  the  re- 
leased surety  would  have  been  liable  to  him. 
for  in  contribution,  it  being  said  In  that  case 
that: 

"The  discharge  of  one  surety  cannot  be  per- 
mitted to  increase  the  liability  of  the  others" 
(citing  Ronton  v.  Lacy  and  Dodd  v.  Winn, 
supra). 

But  tbe  first  of  the  latter  cases  was  decid- 
ed prior  to  the  enactment  of  the  statute,  and 
the  other,  though  decided  after  the  statute, 
is  based  on  facts  transpiring  before.  Which- 
ever may  be  the  correct  view,  Schneider  v.- 
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ilaney,  aapra,  is  fhe  latest  rnllnc  of  tbe  Su- 
preme Oonrt  on  tbe  queatlon;  Imt,  as  stated, 
It  is  without  application  to  tlie  character  of 
case  before  u& 
Tbe  Judgment  Is  reversed.  AIL  concur. 

On  Motion  for  Rehearing. 

[2]  PlalDtUTs  motion  for  a  reheaztng  Is  but 
a  restatement  of  what  be  urged  In  his 
briefs  and  at  the  argument  It  is. without 
merit  He  InslstB  that  we  have  overlooked 
the  following  authorities  cited  by  him,  which 
be  states  directly  control  this  case,  rix.: 
StaUworth  ▼.  Preslar,  S4  Ala.  e05;  Werbom 
T.  Eabn,  93  Ala.  201,  9  South.  728;  and  Bou- 
tin V.  Btsdl,  110  Wis.  276,  8»  N.  W.  984.  We 
did  not  overlook  them.  We  died  the  first  one 
in  the  foregoing  opinion,  and  we  do  not  un- 
derstand why  he  should  consider  either  of 
them  as  favoring  his  view.  Oniey  determine, 
aa  we  have,  that  if  one  of  several  cosureties 
compromises  or  settles  the  debt  with  the  cred- 
itor for  himself  and  his  cosureties,  even 
though  he  pays  a  sum  less  than  would  have 
been  his  own  share  of  the  whole' debt  as  be- 
tween them,  be  may  demand  c<mtrlbntlon 
from  them.  In  each  of  those  cases  the  plain- 
tiff discharged  the  entire  UaUUty  against 
himself  and  his  cosnretles.  In  this  case, 
plaintiff  settled  his  own  portl<»  of  UaUUty, 
but  did  not  settle  any  of  defendant's,  for  the 
simple  reason  that  defendant  bad  done  that 
for  himself. 

[3, 4]  Bach  of  two  sureties  owes  the  entire 
debt  to  the  creditor,  and  if  he  releases  one 
he  releases  the  other  for  one-half  the  debt; 
bat,  as  between  themselves,  each  owes  one- 
baU  the  debt  and  if  one  settles  his  half  at  a 
discount,  we  do  not  see  why  the  other  should 
ask  him  to  come  in  and  help  settle  tbe  otbet 
half. 


YOUNG  V.  BACON.    (No.  150a) 

(Springfield  Court  of  Appeals.     Missouri. 

March  11, 1916.    Rehearing  Denied 

April  3,  1916.) 

1.  Appeal  awd  Bbbob  «=»980(1)— Review— 
Pbesuiiptions. 

All  presomptions  on  appeal  favor  the  party 
for  whom  verdict  went  below. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  gg  3755,  3766,  3758;  Dec.  Dig. 
«=3930(1).] 

2.  HioHWATs  «s>l76— IifnnaBS  bt  Aqtovco* 
Blue— Statvtb. 

Under  Rev.  St  1909,  {  8523,  making  it  the 
duty  of  drivers  of  automobiles  on  public  roads 
to  use  the  highest  degree  of  cure  that  a  very 
csrefnl  person  would  use  under  like  drcumstanc- 
ee  to  prevent  Injury  or  death  to  persons  travel- 
ing on  such  road,  the  owner  of  an  automobile, 
driven  by  her  servant  while  she  was  in  the  car, 
which  without  signaling  its  approach,  struck  a 
foot  passenger,  who  bad  his  back  to  tbe  car,  in 
such  a  part  of  tbe  highway  that  as  the  car  ap- 
proached it  was  apparent  on  account  of  another 
car  approaching  from  the  opposite  direction, 
that  tbe  foot  passenger  might  step  into  the  path 
of  ^e  car,  as  ho  in  fact  did,  to  keep  out  of  the 
way  of  the  other  car,  was  liable,  since  one  oper- 


ating an  automobile  who  sees  another  in  tb« 
pathway  or  likely  to  be  there,  not  apparently 
aware  of  his  peril,  and  realizes  or  ought  to  real- 
ize such  person's  danger,  must  give  timely  warn- 
ing, and,  if  such  person  does  not  apparently  hear 
and  will  not  heed  the  warning,  the  car  must  be 
slowed  down  and  stopped  in  time  where  a  stop 
will  be  effectual,  if  possible. 

[Ed.   Note.— For  other  cases,  see  Highways, 
Cent  Dig.  §  465 ;   Dec  Dig.  <3=»176.] 

3.  HlOHWATB   «=9l84(^— iNJUitlES   BT   AUTO- 

MOBiut  —  Action  —  Suiticibncx  of  Evi- 
dence. 

In  a  suit  for  injuries  against  an  automobile 
owner,  evidence  Aela  sufficient  to  support  a  find- 
ing that  plaintifl,  when  injured,  was  walking 
in  the  part  of  the  road  used  as  a  path  by  pedes- 
trians. 

[Ed.  Note,— For  other  cases,  see  Highways, 
Cent  Dig.  {{  472,  473%  ;  Dec  Dig.  «=»184©.] 

4.  Highways  i8=»184(3)  —  Automobile  Acci- 
dent—Action— Qdestion  FOB  Jtjkt. 

In  a  suit  for  personal  injaries  against  an 
antomobile  owner,  it  is  a  question  for  tbe  Jury, 
when  the  evidence  is  conflicting  or  where  differ- 
ent inferences  may  be  reasonably  drawn  there- 
from, to  determine  whether  a  reasonably  pru- 
dent driver  should  have  realized  that  a  foot  pas- 
senger was  in  i>eril  and  not  likely  to  extricate 
himself  because  unaware  of  the  approach  of  the 
car  or  because  of  inability. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  a  473,  473% ;   Dec.  Dig.  «=>184(3).] 

5.  HlOnWAYS   «=»184(4)— IKJUBIES   BT  AtJTO- 
KOBUE— AonoN— iNSTBOcnON. 

In  an  action  against  an  automobile  owner 
for  injuries  to  a  foot  passenger,  an  instruction, 
requiring  the  jury  to  find  that  the  driver  fiiiled 
to  signal  or  warn  plaintiff,  and  that  plaintiff  had 
no  warning,  was  not  erroneous  as  containing  no 
requirement  that  plaintiff  was  not  warned  of  tbe 
approach  of  the  car. 

[Ed.  Note.— For  other  cases,  see  Highwayi^ 
Cent.  Dig.  i  474  ;  Dec  Dig.  «=»184(4).] 

6.  HioHWATs  €=9l84(4)— Injttbies  bt  Auto- 
MOBiue— Action — Instbuction. 

In  an  action  against  an  automobile  owner 
for  personal  injuries  to  a  foot  passenger,  an  in- 
struction, requiring  a  finding  that  tbe  driver  neg- 
ligently failed  to  stop  after  discovering  plain- 
tifTs  peril,  was  not  erroneous  as  failing  to  re- 
quire the  jury  to  find  that  defendant  could 
have  avoided  the  injury  by  ordinary,  care  after 
discovering  plaintiff^  peril. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  {  474;  Dec.  Dig.  «=>184(4).r 

7.  E\'idencb  «=»539  —  Opinion  Evidence  — 
Qualifications  of  Exfebt. 

In  suit  against  an  automobile  owner  for 
personal  injuries,  the  driver  of  another  car  at 
the  scene  qualified  as  an  expert  to  testify  as  to 
the  distance  in  which  defendant's  automobile 
could  be  stopped  by  testifjring  that  he  was  suffi- 
ciently familiar  with  automobiles  to  tell  the  fact, 
since  a  witness'  practical  experience  prima  facie 
(lualiBes  him  to  speak  on  matters  connected 
tnerewitb. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  {{  2348-2352 ;    Dec  Dig.  «sa638.] 

8.  Evidence  «=»483(1)— Opinion  Evidence. 

In  an  action  against  an  antomobile  owner 
for  personal  injuries,  it  was  proper  to  allow  a 
nonexpert  to  testify  that  he  examined  tbe  place 
of  the  accident  and  found  an  apparently  fresh 
automobile  track  near  the  west  line  of  the  road ; 
the  matter  being  of  common  Icnowledge. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
I  Cent  Dig.  §§  2256,  2257,  2283-2265 ;  Dec  Dig. 
i  (S=483(l).] 
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».  EviDENCB  «=9474^— Opinion  Bvidkkot. 

In  an  action  against  an  automobile  owner 
for  injuries,  a  nonexpert  witness  was  properly 
allowed  to  testify  that  he  bed  been  in  a  position 
to  have  heard  a  warning  signal  to  plaintiff,  had 
one  been  given;  the  matter  being  of  common 
knowledge. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  U  2220-2233;   Dec.  Dig.  «=»474%.] 

10.  Highways  <S=s>184(4)— Injurjss  by  Aoto- 
MOBiLi— Action— iNSTBtJOTioN . 

In  an  action  against  an  automobile  owner 
for  injuries,  an  instruction,  that  the  jury  sbonid 
find  for  plaintiff  if  defendant  was  negligent  in 
specified  matters  and  thereby  plaintiff  was  injur- 
ed in  "his  forehead,  back,  hip,  neck,  and  arm," 
which  was  one  defining  the  conditions  of  plain- 
tiff's recovery  and  not  an  instruction  on  the 
measnre  at  damages,  was  not  erroneous  as  mis- 
leading on  account  of  the  absence  of  injuries 
to  plaintiff's  neck. 

[Ed.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  {  474;    Dec  Dig.  «=9l84(4).] 

11.  HiOHWAYs  «=ol8*(^— Injtjby  by  Auto- 
iioBiijB— Action— BuBDKN  oi'  Pboof. 

In  an  action  against  an  automobile  owner 
for  injuries,  the  burden  is  on  plaintiff  to  prove 
their  extent 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  {{  472,  473^^ ;   Dec.  Dig.  <S=)184(2).] 

12.  Appeal  and  Ebbob  <e=3ll40(l)— Disposi- 
tion—Rbquibement  OF  Reuittititb. 

It  is  the  duty  of  the  Court  of  Appeals  to 
cause  a  remittitur  to  be  entered  as  a  condition 
of  affirmine  the  judgment  in  case  of  excessive 
damages  where  no  reversible  error  ia  found  in 
the  record. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4462,  4464,  4470-4474; 
Dec.  Dig.  «=»1140(I).] 

13.  Damages  «=>131(1)— Excessive  Daicagks. 

In  an  action  against  an  automobile  owner 
for  personal  injuries  by  an  old  man  63  years 
old,  earning  |1.50  a  day,  who  was  struck  and 
knocked  down  an  embankment  but  suffered  no 
broken  bones  and  introduced  no  medical  testi- 
mony proving  that  his  injuries  were  permanent 
a  verdict  for  $1,600  was  excessive  by  $600. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  g§  367,  363,  364,  370 ;  Dec  Dig.  «=> 

Appeal  from  Circnit  Court,  Butler  County ; 
J.  P.  Foard,  Judge. 

Salt  by  Nathaniel  Toung  against  Carrie  B. 
Bacon.  Fron)  a  Judgment  for  plaintiff  for 
$1,600,  defendant  appeals.  Affirmed  on  con- 
dition a  $600  remittitur  be  filed. 

Sheppard  &  Sheppard,  of  Poplar  Bluff,  for 
appellant  David  W.  Hill,  of  Poplar  Bluff, 
for  respondent 

STUBOIS,  J.  The  plalntUT  recovered,  and 
defendant  appeals  from,  a  judgment  for  $1,- 
600,  in  a  trial  by  jury,  for  po'sooal  Injuries 
caused  by  being  run  down  and  struck  by  an 
automobile  owned  by  defendant  and  being 
driven  by  defendant's  chauffeur.  The  plain- 
tiff alleges  that,  while  he  vras  walking  south 
on  a  public  road  near  the  city  of  Poplar  Bluff, 
the  defendant  and  her  employes,  driving  her 
motor  car  in  the  same  direction,  negligently 
faUed  to  signal  or  warn  plaintiff  of  the  at>- 
proach  of  defendant's  automobile,  and  negli- 
gently tailed  to  stop  said  automobile  so  as  to 


prevent  same  from  ooUldtng  with  plaintiff, 
when  they  at  all  times  knew  or  by  tbe  exer^ 
dse  of  lawful  or  even  ordinary  caie  could 
have  known  of  plaintiff's  position  and  periL 
The  answer,  after  a  general  dmial,  alleges 
that  whatever  injury  was  sustained  by  the 
plaintiff  was  caused  solely  by  plainttfTa  neg- 
ligence directly  contributing  thereto,  in  that, 
at  the  time  plaintiff  alleges  he  was  injured, 
he  negligently  and  carelessly  stepped  from  a 
position  of  safety  in  the  middle  of  the  road 
to  a  position  directly  in  front  of  the  antwno- 
bile,  and  that  plaintiff  negligently  and  care- 
leasly  failed  to  heed  the  warnings  given  by 
the  occupants  of  defendants  aat(«noMI& 

[1  ]  Stating  the  faeU  favorably  to  plainttff, 
as  we  must  do  <m  this  appeal,  the  plaintiff 
was  walking  along  thta  road  going  south. 
The  defendant's  car  came  into  ttiis  road  on 
another  road  from  the  west  at  a  point  some 
75  or  100  feet  n<«th  of  the  point  of  collision 
and  turned  south,  following  plaintiff,  who 
was  thereafter  in  plain  view.  The  driver  of 
defendant's  car  could  not  well  see  plaintiff 
till  Hie  car  turned  the  comer,  on  aocoont  of  a 
building  at  sudi  comer  obetmctlng  the  view. 
When  the  defendant's  car  turned  this  comer, 
another  motor  car  was  about  the  same  dis- 
tance, that  is,  about  75  or  100  ftet,  in  front 
of  plaintiff  coming  north,  and  tbe  tvro  cars 
had  hardly  passed  each  other  whoi  defoid- 
ant's  car  struck  the  plaintiff.  The  road  was 
graded  up  at  this  point  some  4  or  6  feet,  the 
graded  roadwny  being  some  18  to  20  feet 
wide  and  nearly  leveL  Eadi  of  the  motor 
cars  keeping  to  the  right  as  they  approached 
each  other,  the  defendant's  car  was  on  the 
west  side  of  the  road.  The  plaintiff  was 
strack  by  the  right,  or  west,  end  of  the 
"bumper"  of  defendant's  car,  falling  against 
the  fender  of  the  right  front  wheel,  and  was 
so  close  to  the  west  side  of  the  roadway  as  to 
roll  or  be  knocked  off  the  dump  down  into 
the  ditch.  The  plaintiff  testified  that  he  was 
knocked  unconscious  and  the  last  be  remem- 
bers he  was  walking  south  along  the  part  of 
the  roadway  on  tbe  west  side  used  as  a  path. 
He  also  tesUfled  that  he  heard  no  warning  sig- 
nal tran  the  defendant's  car  approaching  him 
from  the  rear,  and  had  no  knowledge  of  such 
car's  approach,  and  did  not  know  what  had 
hurt  him  until  afterwards  informed.  There 
is  much  evidence  to  the  effect  that  defend- 
ant's car  gave  no  alarm  signal  after  taming 
the  comer  to  go  south,  if  at  alL  The  sound 
of  any  signal  given  b^ore  reaching  the  turn 
in  the  road  would  be  obstructed  by  this 
house  on  the  comer.  Nw  did  defendant's 
car  slow  up  its  speed  after  turning  such  co^ 
ner.  It  was  running  6  to  8  miles  per  hQur 
when  turning  the  comer  and  at  the  time  of 
striking  plaintiff.  At  such  speed  It  could, 
with  the  brakes  and  appliances  in  use  and 
which  were  working  well,  be  stopped  in  12 
to  15  feet,  and  it  did  not  stop  until  that  dis- 
tance or  more  after  the  collision.    There  is 
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BUbBtantlal  evidence  that  tlie  brakes  were  not 
applied  at  all  before  such  collision.  There 
ia  also  evidence  to  the  effect  that,  as  defend- 
ant's car  approached  the  other  car,  meeting 
it,  the  defendant's  car  was  headed  so  as  to 
be  abont  to  collide  with  that  car,  and  that 
it  was  then  swerved  to  the  right,  and  the 
wheels  came  close  to  the  edge  of  the  west 
onbankment. 

In  ezplanati(Xi  of  these  facts,  it  is  shown 
that  defendant's  car  was  being  driven  by  a 
young  negro  boy  who  was  then  learning  to 
drive.  JBeslde  him  sat  an  experienced  driver, 
who  was  giving  him  InstructlonB  in  this  art 
Shortly  before  the  collision,  this  instructor 
took  hold  of  the  steering  wheel  and  attempt- 
ed to  guide  or  help  guide  the  car. 

D^endant  alleges  in  her  answw  ttiat  plain* 
tur  stepped  from  a  place  of  safety  in  the  mid- 
dle of  the  road  to  a  position  immediately  in 
front  of  the  car,  but  her  evidence  .Sn  that 
respect  is  tliat  be  stepped  from  the  path  on 
the  west  side  toward  the  middle  of  the  road 
in  front  of  the  car.  The  plalntitTs  evidence 
is  that  he  did  nether.  The  assistant  driver 
says  that  the  plaintiff  stepped  over  to  near 
the  middle  of  the  road  when  the  car  struck 
him,  but  this  Is  denied  by  several  other  wit- 
nesses and  is  discredited  by  the  fact  that 
plaintiff  was  so  near  the  west  side  when 
struck  as  to  fall  avee  the  embankment — this 
under  defendant's  contention  that  the  car 
was  not  running  fast;  that  plaintiff  had  no 
bones  bn^en;  tbat  he  merdy  fell  to  his 
knees  and  was  not  struck  hard  or  seriously 
injured.  The  negro  driver  and  the  driver  of 
the  other  car  say  that  plaintiff  was  walking 
along  the  west  aide  of  the  road  and  when 
struck  was  1^  or  2  feet  from  the  edge  of  the 
driveway.  AH  the  witnesses,  including  both 
drives,  agree  that  plaintiff  did  not  look 
around  or  Indicate  that  he  was  aware  of  the 
approach  of  defendant's  car. 

[2,  3]  Under  the  facts  which  the  Jury  was 
Justifled  in  finding,  there  is  a  dear  liability, 
and  the  court  did  not  nr  in  overruling  the 
demurrer  to  the  evidence.  By  statute  it  is 
made  the  duty  of  driven  of  automobiles  on 
public  roads  to  "use  the  highest  degree  of 
care  that  a  very  careful  person  would  use, 
under  like  or  similar  circumstances,  to  pre- 
TOit  injury  or  death  to  penKxis  on,  or  travel- 
ing over,  upon  or  across  such  public  roads." 
Section  8623,  B.  S.  1900 ;  Roberts  v.  Trunk, 
179  Mo.  App.  £68,  368.  186  S.  W.  841;  Mo- 
Fern  V.  Gardner,  121  Ma  App.  1,  97  S.  W. 
972 ;  Nicholas  y.  KeUey.  159  Mo.  App.  20,  24, 
189  S.  W.  248.  The  plainUff  had  an  equal 
right  with  defendant  to  the  use  of  this  road. 
We  may  grant  that  a  foot  traveler,  when  he 
can  do  so  reasonably,  ought  to  move  out  of 
the  path  of  a  coming  automobile,  and  would 
be  held  guilty  of  contributory  negligence  for 
not  doing  so  when  he  knew  that  be  was  with- 
in the  danger  zon&  Here  the  Jury  had  a 
right  to  find,  under  the  evidence,  that  plain- 
tiff was  not  walking  ta  that  part  of  the  road 


generally  used  by  automobiles,  but  (m  the 
part  used  as  a  path  for  pedestrians.  The 
plaintiff  ought  not  to  have  been  expected  to 
step  clear  off  this  dump  4  or  5  feet  high,  and 
the  evidence  is  that  the  wheels  of  defend- 
ant's car  passed  close  along  the  edge  of  the 
graded  roadway.  Nor  should  he  have  been 
expected  to  step  into  the  danger  zone  of  the 
other  car,  nor  to  hazard  occupying  the  nar- 
row space  that  might  be  left  between  the  two. 
In  fact,  If  he  was  In  or  close  to  the  pathway 
of  the  other  car  oHnlng  toward  him,  defend- 
ant's driver  ought  to  have  anticipated  that 
he  would  probably  step  toward  defendant's 
sldft  Moreover,  there  is  strong  evidence 
that  plaintiff  did  not  know  of  defendant's  car 
approaching  from  the  rear  because  of  no  sig- 
nals being  given  within  his  hearing  distance, 
and,  if  such  signals  were  given,  his  every  ac- 
tion and  attitude  indicated  to  the  driver  that 
he  was  not  hearing,  and  therefore  not  giving 
heed  to,  the  same.  The  vigHant  watch  doc- 
trine applies  here  (McFern  v.  Gardner,  su- 
pra), and  tliere  is  no  good  reason  why  the 
driver  did  not  see  plaintiff  as  soon  as  the 
car  turned  the  comer,  and  he  acknowledged 
that  he  did  then  see  him,  but  thinks  he  was 
not  more  than  about  60  feet  from  him.  Th« 
driver  also  saw  the  other  car  coming,  and 
could  readily  have  told  that  the  two  cars 
would  meet  and  pass  on  the  narrow  roadway 
about  the  point  where  plaintiff  was.  Certain- 
ly a  very  careful  driver  using  the  highest 
degree  of  care,  seeing  this  old  man  in  the 
pathway  of  his  car  with  another  car  about  to 
pass  to  his  left  and  the  ditch  to  his  right, 
would  not  fall  to  give  warning  signals  of  his 
approach,  and,  after  giving  such  signals  and 
seeing  the  man  was  giving  no  heed  and  was 
apparently  oblivious  to  his  peril,  would  not 
continue  with  his  speed  unchanged  till  strik- 
ing him. 

[4]  We  have  considered  this  same  question 
as  applied  to  the  engineer  of  a  railroad  train 
who  sees  a  person  on  the  track  ahead  of  him 
In  time  to  stop  the  train  before  striking  him, 
in  the  case  of  Foster  v.  Railroad,  186  S.  W. 
— ,  decided  at  this  term,  and  there  held,  as 
we  do  here^  after  reviewing  many  cases,  that 
one  operating  such  engine  or  car,  who  sees 
another  in  the  pathway  of  the  same  (or  who 
Is  likely  to  be  there),  not  apparently  aware  of 
his  peril,  and  realizes  or  ought  to  realize 
such  person's  danger,  must  give  timely  warn- 
ing ;  and.  If  such  person  apparently  does  not 
hear  and  will  not  heed  the  warning,  then  the 
engine  or  car  must  be  slowed  down  and  stop- 
ped at  a  point  and  time  whep  stopping  will 
be  effectual,  if  the  same  can  be  done  with  the 
means  at  hand ;  that  it  is  a  question  for  the 
jury,  when  the  evidence  is  conflicting,  or  dif- 
ferent inferences  might  reasonably  be  drawn 
therefrom,  to  detemulne  when  a  reasonably 
prudent  engineer  or  driver  realizes  or  ought 
to  realize  that  such  person  Is  in  peril  and  is 
not  likely  to  extricate  himself  because  of 
ignorance  thereof  or  inability  to  do  so. 


Digitized  by 


Google 


108St 


188  SOUTHWBSTEBN  BBPOBTBB 


(H& 


A  yonng  lady  who  was  one  of  the  occa- 
pants  of  defendant's  car  and  witness  for  her 
testified  tbat  the  situation  appeared  to  her 
thus: 

"After  we  tnrned  the  corner,  I  saw  a  man 
walking  along  in  front  of  our  car  and  another  ear 
appmocbing,  and,  as  the  road  was  so  narrow,  I 
thought  an  accident  would  be  unavoidable. 
•  *  •  Well,  we  went  over  as  far  as  wfi  could 
to  one  side,  and  kept  thinking  that  he  would 
get  out  of  the  way ;  but,  just  as  we  got  to  him, 
why  be  stepped  over  toward  the  center  of  the 
road,  and  then,  on  account  of  keeping  out  of  the 
way  of  Mr.  Allison's  car,  we  bad  to  strike  the 
man  in  the  road." 

The  driver  saw  this  same  sltnatlon  and 
shoiild  have  come  to  the  same  obvious  con- 
clusion, and  instead  of  driving  on,  depending 
on  the  man  to  get  out  of  the  way,  shonld 
have  slowed  down  so  as  to  pass  plaintiff  aft- 
er the  other  car  was  out  of  the  way,  or  have 
stopped  his  car. 

[S,  1]  PlalntlCTs  Instruction  authorizing  the 
recovery  told  the  Jury  that  if  it  found  that 
the  defendant's  driver  "negligently  failed  to 
signal  or  warn  plaintiff  of  the  appoach  of  de- 
fendant's automobile,  and  that  plaintiff  had 
no  warning  of  the  approach  of  defendant's 
automobile,  or  If  you  believe  and  find  tbat 
defendant's  driver  of  her  aatomoblle  negli- 
gently failed  to  stop  her  automobile  after  he 
knew,  If  yon  find  that  he  did  know,  or  by  the 
exercise  of  ordinary  care  could  have  known, 
of  plaintiffs  position  and  peril  In  time  to 
have  averted  a  collision  with  plaintiff,  and, 
as  a  result  of  said  conduct  of  defendant's 
driver,  defendant's  automobile  was  thus  neg- 
ligently caused  to  suddenly  strike  plaintiff, 
and  plaintiff  was  exercising  due  care  on  his 
part,  then  to  find  for  plaintiff."  Brror  Is 
assigned  that  this  instruction  contains  no  re- 
quirement that  the  jury  find  that  plaintiff 
was  not  warned  of  the  approach  of  the  car. 
The  instruction,  however,  requires  the  Jury 
to  find  both  that  the  driver  failed  to  signal 
or  warn  plaintiff  and  that  plaintiff  had  no 
warning.  This,  we  think,  is  enough,  and  that 
the  Jury  understood  it.  Next  it  is  objected 
that  this  Instruction  does  not  require  the  Jury 
to  find  that  defendant  could  have  avoided  the 
Injury  by  ordinary  care  afLer  discovering 
plaintitTs  peril.  It  does,  however,  require  a 
finding  that  the  driver  "negligently  failed  to 
stop"  after  so  discovering  the  perlL  If  the 
driver  could  not  have  stopped  and  avoided 
the  Injury  after  discovering  plaintiff's  peril, 
it  Is  Inconceivable  that  the  jury  would  find 
that  he  negligently  failed  to  stop  after  sncb 
time.  The  jury  could  not  find  one  negligent 
for  foiling  to  do  an  Impossibility. 

[7]  In  this  same  connection,  it  is  said  tbat 
there  is  no  legal  evidence  as  to  the  distance  In 
which  the  automobile  could  be  stopped,  and 
this  refers  to  another  assignment  of  error 
that  the  court  admitted  Incompetent  evidence. 
The  driver  of  the  other  car,  who  knew  the 
conditions,  was  allowed  to  testify  that  he 
was  sufficiently  familiar  with  running  auto- 
mobiles to  tell  such  fact    The  point  is  that 


the  ooart,  and  not  the  witness,  must  deter- 
mine the  omnpetency  of  the  witness  to  testify. 
The  court,  donbtless,  would  have  permitted 
the  defendant  to  have  examined  the  witness 
further  as  to  his  experience  in  this  respect, 
and  it  is  held  that  one's  practical  experience 
prima  fade  qualified  him  to  speak  on  mat- 
ters connected  therewith.  Oonrley  v.  Bail- 
road,  36  Mo.  App.  87,  92,  and  cases  cited. 
Any  one  mnnlns  a  car  very  soon  acquires 
this  Informatloii. 

[I,  I]  Nor  do  we  thinE  It  was  error  to  al- 
low a  nonexpert  witness  to  testU^  that  he  ex- 
amined the  place  of  this  injnry  Just  after  the 
accident,  and  that  an  automobile  track  near 
the  west  line  of  the  roadway  appeared  to  be 
fresh  ;  and  another  one  to  testify  that  be  was 
in  a  {XMltion  to  have  heard  a  signal,  if  one 
had  been  given.  These  are  matters  of  com- 
mon knowledge.  Moon  ▼.  Ttamsit  Co.,  237 
Mo.  426,  481,  141  8.  W.  870,  Ann.  Obs.  1913A, 
183.  And  we  do  not  know  of  there  bdJig  any 
experts  on  such  matters. 

[II]  PlaintitTs  tnstmctloB  above  menUmi- 
ed  is  also  criticized,  in  tbat  it  tells  the  Jury 
that  if  they  find  that  defendant  was  negli- 
gent In  the  matters  menticmed,  and  that 
thereby  plaintiff  was  injured  in  "his  forehead, 
back,  hip,  left  arm,  and  neclc,"  to  find  for 
plaintiff.  It  is  claimed  by  defendant  that 
there  Is  no  eridence  as  to  any  injury  to  irialn- 
tUTs  neck.  Per  contra,  plaintiff  says  the 
neck  is  but  a  prolongation  of  the  back,  whidi 
was  injured.  This  strikes  ns  with  some  force 
and  agrees  with  our  obseiyationa — this  on 
the  theory  tliat  'technicality  against  techni- 
eallty  setteth  th» -matter  at  large"  (Lamm, 
J.).  But  this  is  not  an  lnstructi(»i  on  the 
measure  of  damages,  bat  one  defining  the 
conditions  of  plaintiff's  recovery.  Mo  one 
would  suppose  that  the  jury  understood  that 
the  plaintiff  must  have  been  Injured  In  each 
and  all  of  the  parts  of  his  body  mentioned  in 
order  to  recover.  If  «o,  plaintiff  was  pot  at 
great  disadvantage;  for  his  falling  to  iHx>ve 
any  one  of  the  Injuries  mentioned  would  de- 
tetit  his  whole  case.  The  instruction  given 
on  the  measure  of  damages  contains  no  such 
alleged  error.  What  we  hold  Is  that  It  Is 
not  reasonable  to  hold  that  the  Jury  was  mis- 
led by  this  instruction,  and  we  are  admonish- 
ed by  both  law  and  reason  not  to  reverse  for 
harmless  error. 

Other  supposed  errors  are  mentlraoed, 
whldbi  we  have  examined  and  find  vrithoat 
merit 

We  are  impressed  with  defendant's  point 
that  the  damages  allowed  are  excessive. 
Plaintifrs  only  evidoice  on  this  qnesttm  Is 
his  own  and  that  of  the  one  doctor  who  treat- 
ed his  Injnry.  PlahitUt  testified  that  the 
blow  rendered  him  nnconsclona  for  some  time, 
but  In  this  he  is  not  corroborated  by  any  one, 
but  contradicted  by  disinterested  witnesses 
who  Say  that  be  at  once  talked  to  th«n  and 
said  he  did  not  need  any  doctor.  When  ask- 
ed if  there  were  any  bones  broken,  plalntUt 
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answeired  that  he  did  not  know,  but  ttae  doc- 
tors said  that  they  were  fractured.  Only  ome 
doctor  appears  to  hare  ever  examined  or 
treated  him,  and  he,  as  plainttlTs  wltneas, 
testified  that  he  discovered  no  fracture.  The 
only  evidence  as  to  any  permanent  Injury  la 
that  of  the  plaintiff,  who  said  his  wtlst  pains 
him  "like  a  knife  cutting"  when  he  tried  to 
graap  anything ;  that  his  back  "hnrte  me  up 
to  this  day" ;  that  he  had  not  been  able  to 
work,  and  lost  several  months'  time,  and 
could  not  then  do  more  than  one-third  of  a 
day's  work.  He  .was  earning  $1.50  per  day. 
When  aaked  how  his  back  was  affected  when 
at  work,  he  answered  that  his  hip  felt  like 
there  was  sometliing  "cutting  there,  like  a 
pair  of  sdsaora,"  and  It  "popped"  and  pained 
him  when  he  walked.    His  doctor  testified: 

"I  found  Mr.  Toong  with  a  wound  on  his  fore- 
bead,  a  woand  on  his  right  arm,  a  >liKht  oontn* 
sion  of  the  hip,  the  side  of  bis  right  limb.  There 
w«8  a  slight  injury  on  the  skin  of  the  hip ;  just 
slight ;  a  wound  that  did  not  require  any  dress- 
ing of  any  kind.  Q.  Now,  Doctor,  considering  his 
age  and  the  fact  that  h«  still  suffers  pain  from 
\he  injuries  to  his  hip  and  back  received  in  this 
collision  and  of  this  arm,  considering  his  age, 
tell  the  jury  whether  or  not,  in  your  opinion, 
he  is  permanently  Injured.  A.  WUle  it  is  a  fact 
that  old  people  don't  stand  thase  shocks  like 
young  people,  at  the  same  time  I  didn't  think 
Mr.  xoung  was  permanently  injured;  in  fact, 
I  thought  that  his  injury  was  very  slight  and 
he  would  be  up  and  about  in  about  15  or  20 
days.  That  was  my  opinion  at  the  time.  Q. 
Now,  if  he  still  suffers  pain  from  these  in- 
juries now,  Doctor,  what  is  your  opinion?  A. 
Well,  he  would  suffer  from  them  aa  long  as  he 
lives." 

[11,12]  It  Is  evident  that  the  only  doctor 
who  testified  did  not  discover  any  perma- 
nent injuries,  and  did  not  believe  there  was 
any.  His  evidence  that  the  pain  would  con- 
tinue was  based  solely  on  the  hypothesis  that 
plaintiff  being  an  old  man,  63,  If  he  still  suf- 
fered pain,  he  would  continue  to  suffer ;  but 
whether  he  did  still  suffer  was  a  subjective 
symptom  testified  to  by  plaintiff  alone.  The 
burdoi  Is  on  plaintiff  to  prove  the  extent  of 
his  li^nrles,  and,  if  there  were  doctors  who 
fonnd  fractured  bones  or  any  evidence  of  per- 
manent Injury,  they  should  have  been  produc- 
ed. It  was  within  plalntUTs  power  to  have 
produced  more  satisfactory  evidence  of  tiie 
extent  of  his  Injuries  if  such  existed,  and,  if 
we  ate  wrong  In  our  conclusion.  It  Is  bis 
fault.  It  is  onr  doty,  as  held  by  all  the 
courts  for  many  years,  to  cause  a  remittitur 
to  be  entered  as  a  condition  of  affirming  the 
Judgment  in  case  of  excessive  daipages,  and 
there  is  no  reversible  error  found  in  the  rec- 
ord. Hie  cases  to  this  effect  are  so  numerous 
aa  to  make  citations  useless.  This  is  found 
to  be  the  best  practicable  working  method  of 
ending  Utlgation  and  preventing  the  delay  of 
new  trials,  giving  as  it  does  the  option  to 
plaintiff  to  remit  the  excessive  amount  or 
retry  his  case. 

[13]  If  therefore  plaintiff  will,  within  10 
days,  remit  $600  of  his  verdict,  the  Judgment 


wlU  be  aflBnned  for  |1,000  as  of  the  date  of 
the  original  Judgment;  otherwise  rer^^sed 
and  remanded. 

FARKINGTON,  J.,  concurs;  BOBERT- 
SON,  P.  J.,  concurs  except  as  to  the  holding 
that  the  judgment  is  excessive. 


FRAZIBR  V.  OROB.    (Na  14150.) 

(St  Louis  Court  of  Appeals.     Missouri.    Dec. 

7,  1915.     Rcbenrine  Denied 

March  2S,  1916.) 

1.  IjIBEI,  a'hD    SULNDE8  «=»7(1G)— WOBD8  AC- 
TIONABLE —  Oeaboe  of  Cnnat  —  "CanaB 

AGAINST  NATtmB." 

tJnder  Rev.  St  1900,  i  4728,  ponishing 
the  crime  against  nature  by  imprisonment  in  the 
penitentiary,  to  accuse  one  of  being  a  "cock- 
sucker"'  is  to  accuse  her  of  the  crime  against 
nature,  and  is  actionable  per  se. 

[Bd.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {g  71,  73,  74;  Dec.  Dig.  «=> 

7a6). 

For  other  definitions,,  see  Words  and  Phrases, 
First  and  Second  Series,  Crime  Against  Na- 
ture.] 

2.  Libel  and  Siandeb  «=>82,  86(2)— Actions 
—Pleading — Colloquium  and  iwNtjEWDo, 

Where  the  complaint  aReges  that  defendant 
said  that  plaintiff  was  a  "cock-sucker,"  it  is 
not  necessary  to  explain  the  language  by  collo- 
quium and  innuendo. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  §§  187-197,  206;  Dec.  Dig. 
«8=»82,  fe6(2).] 

3.  Libel  and  Slander  «s»19  —  Actionb  — 

PlEADINO — COIXOQUITJU  AND  INNUENDO. 

In  absence  of  a  colloquium  and  innuendo^ 
slanderous  words  alleged  are  to  be  given  their 
ordinary  meaning,  and,  if  possible,  an  innocent 
meaning  will  be  pven  them. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  S|  98,  99;  Dec.  Dig.  «=> 
19.] 

4.  Libel  and  Slandeb  <S='24  —  Words  Ac- 
TiONABix— Publication. 

Without  proof  of  publication  of  slanderous 
language,  no  recovery  can  be  had  therefor. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  |  106;    Dec.  Dig.  «s»24.] 

5.  Libel  and  Slandeb  «=3l23(l)— Aotion»— 
Question  fob  Jcbt. 

In  an  action  for  slander^  evidence  held  to 
present  a  question  for  the  lury  whether  the 
slanderous  words  were  heard  by  any  persons 
other  than  plaintiff  and  defendant 

[Ed.  Note. — ^For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  I  856;  Dec.  Dig.  «=» 
123(1).] 

6.  Libel  and  Slandeb  «s>124(1)— Aotion»— 
inbtbuctions. 

In  an  action  for  slander,  an  instruction 
that  if  the  defendant  addressing  plaintiff  in  the 
presence  and  hearing  of  other  persons  spoke 
the  slanderous  words  the  verdict  should  be  for 
plaintiff,  and  an  instruction  making  no  refer- 
ence to  the  necessity  of  finding  that  the  words 
were  uttered  in  presence  and  bearing  of  others, 
were  erroneous  as  authorizing  a  recovery  ir- 
respective of  whether  other  persons  beard  the 
words  and  apprehended  them. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  Sf  365,  306,  368,  372,  373; 
Dec.  Dig.  «=)124(1).] 
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7.  TUiX  9S>08  — RXOKFTIOR  OF  BVIDBirCE  — 
STBIKINO   out  ElVIDIENCK. 

The  failure  to  rule  on  a  motion  to  strike 
out  testimony  is  not  of  Itself  ground  for  revers- 
al, in  the  absence  of  showing  that  it  was  error 
to  permit  the  evidence  to  stand. 

rEd.  Note.— For  other  cases,  see  Trial,  0«nt 
Dig.  H  193,  249;  Dec.  Dig.  «=>9S.] 

Appeal  from  St  Louis  Olrcnit  Court;  Eu- 
gene McQulIlln,  Judge. 

'  Action  b7  Jennie  Fmsler  against  Katie  B. 
Grob.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Reversed  and  remanded. 

George  W.  Lubke,  George  W.  Lubke,  Jr., 
and  Charles  A.  Mclntyre,  all  of  St.  Loula, 
for  appellant.  Rodgers  &  Koemer,  of  St 
Louis,  for  respondent 

PER  CURIAM.  Action  for  damages  for 
slander.  The  count  of  tbe  petition  upon 
which  this  case  went  to  the  jury  charges  tliat 
the  defendant  on  October  23rd,  1912,  at  the 
dty  of  St  Louis,  "wrongfully,  willfully  and 
maliciously  spoke  and  uttered  of  and  concern- 
ing plaintiff,  in  the  presence  and  hearing  of 
divers  persons,  false  and  defamatory  words 
as  follows,  to-wlt:  'You  (meaning  plaintiff) 
are  a  cock^ucker.'  "  Charging  that  defend- 
ant's wrongful  conduct  greatly  humiliated 
plaintiff  and  caused  her  shame  and  mortifica- 
tion and  so  shocked  and  affected  her  nervous 
system  as  to  render  her  weak,  faint  nervous 
and  sick  and  that  as  a  direct  result  she  has 
suffered  and  will  suffer  In  reputation  and 
mind,  plaintiff  prays  Judgment  for  $5000  ac- 
tual and  $5000  punitive  damages.  The  de- 
mand for  actual  damages  was  afterwards,  by 
amendment  placed,  at  $2S(X>. 

Interposing  a  general  demurrer  and  that 
being  overruled,  defendant  filed  a  general  de- 
nial. 

The  trial  resulted  in  a  verdict  in  fftvor  ot 
plaintiff  for  ?10OO  actual  and  $1500  punitive 
damages.  Judgment  following,  defendant  fil- 
ing her  motion  for  a  new  trial  and  in  arrest 
and  excepting  to  the  action  of  the  court  In 
overruling  these,  has  duly  appealed  to  our 
court 

learned  counsel  for  appellant  assign  six 
grounds  for  a  reversal. 

First  it  is  argued  that  as  the  petition  con- 
tains neither  colloquium  or  Innuendo,  by 
which  the  language  charged  to  be  slanderous 
is  explained  and  shown  to  charge  plaintiff 
with  the  commission  of  a  crime,  the  petition 
will  sustain  neither  the  verdict  nor  Judg- 
ment; that  the  language  charged  to  have 
been  used  by  the  defendant,  in  its  ordinary 
sense  and  without  explanation,  did  not  charge 
the  plaintiff  vrlth  the  commission  of  any 
crime ;  that  in  slander  the  words  charged  to 
have  been  spoken  should  have  been  under- 
stood and  construed  in  their  most  Innocent 
sense  unless  there  are  averments  In  the  peti- 
tion giving  them  other  and  sinister  meaning. 

It  Is  to  this  claimed  defect  in  the  petition 


that  tbe  demurrer  aad  motioB  In  arrest  were 
directed. 

[1]  By  Act  approved  Mandi  80th.  1911 
(Laws  1911,  page  198),  section  4728,  Revised 
Statutes  1909,  which  before  thai  defined  and 
punished  "the  crime  against  nature,"  was  re- 
pealed and  a  new  sectlcm  enacted  In  lien 
thereof  which  reads: 

"Every  person  who  shall  be  convicted  at  the 
detestable  and  aboninaUe  crime  against  na- 
ture, committed  with  mankind  or  with  beast 
with  the  seaudl  organi  or  with  the  mouth-,  shall 
be  punished  by  impriaonment  in  the  peniten- 
tiary not  less  than  two  year^" 

Tbe  words  Italicised  were  Interpolated  by 
the  amendment  the  punishment  was  changed 
from  Imprlsonsiait  for  the  term  of  ten  years 
to  Imprisonment  for  two  years,  still  classify- 
ing the  offense  as  a  felony. 

As  originally  interpreted  by  tbe  courts,  "the 
crime  against  natore"  was  held  to  embrace 
sodomy.  Itien  It  was  extended  t^  constrac- 
Uon  to  embrace  bestiality,  and  later  the  stat- 
ute merely  denouncing  the  commissicm  of 
"the  crime  against  nature,"  it  was  also  ex- 
tended by  some  courts  to  include  what  was 
designated  as  "foliation."  See  Black's  Law 
Dictionary  (2d  Eld.)  p.  1094,  title  ''Sodomy." 
-The  crime  against  nature  "was  deemed  of  a 
nature  so  heinous  that  tbe  delicacy  of  the 
common  law  would  not  peimlt  it  to  be  named 
in  tbe  indictment"  See  Newell  on  Slander 
&  Libel  (3d  Ed.)  p.  174,  K  15^  166.  For  illus- 
traUons  of  tbe  peculiar  offenses  covered,  see 
Wharton  Qrimlnal  Law  (11th  Ed.)  p.  967  et 
seq. ;  Honselman  v.  People,  168  IlL  172,  48  N. 
E.  304;  State  v.  Whitmarsh,  26  S.  D.  426,  128 
N.  W.  680;  Anonymous,  29  Upper  Canada 
Queen's  Bendi  Reports,  466. 

This  law  was  before  our  Supreme  Court 
and  construed  in  State  v.  Wellman,  253  Ma 
302,  161  S.  W.  795,  and  SUte  t.  KaU  (Supi) 
not  yet  officially  retorted,  but  see  181  S.  W. 
426. 

In  the  petition  before  us  the  pleader  spe- 
dflcally  sets  out  the  accusation  which  It  la 
averred  defendant  made  against  plaintiff. 
We  hold  that  this  is  an  accusation  of  the  com- 
mission of  "the  detestable  and  abominable 
crime  against  nature  committed  •  •  • 
with  the  mouth,"  as  denounced  by  the  amen- 
datory act  redted,  and  "Is  as  much  against 
nature.  In  the  sense  of  being  unnatural  and 
against  the  order  of  nature,  as  sodomy  or 
any  bestial  or  unnatural  copulation  that  can 
be  oonodved."  Honselman  v.  People,  supra. 
3\>  make  quch  an  aocusaUon  is  to  charge  one 
with  a  felony,  and  Is  actionable  per  se. 

[2,  t]  Nor  was  It  necessary  to  explain  the 
slanderous  charge  by  colloquium  or  innuen- 
do. If  the  pleader  undertook  by  innuendo  or 
colloquium  to  explain  the  vile  language  charg- 
ed to  have  been  used,  be  could  not  possibly 
conv^  the  Idea  more  clearly  or  more  plainly 
than  conveyed  In  and  by  the  words  them- 
selves. It  is  true  that  words  used  are  to  be 
given  their  ordinary  meaning,  and  If  possible 
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we  are  t»  pat  an  innooent  meaning  to  them, 
but  it  Is  impoBslble  to  construe  tlie  language 
bere  charged  to  have  been  used  in  a  sense 
other  than  that  which  tliey  ordinarily  bear, 
and  no  more  sinister  meaning  can  be  placed 
upon  them  by  innuendo  than  the  words  them- 
selves carry. 

In  Wolnoth  v.  Meadows,  5  East  468  (toL 
8,  p.  231,  C!ompUed  Edition  1845),  an  action 
for  slander,  the  slanderous  matter  consisting 
of  a  charge  of  the  o(Hnmission  of  the  crime 
against  nature,  it  wsis  argoed  against  the  dec- 
laration that  the  Innuendoes  were  insufficient 
Ghecklag  counsel  in  his  argument  along  that 
line,  Lord  Ellenbwoagh,  the  Cbtef  Justice, 
said: 

"Consider  the  case  then  aa  if  the  innuendo 
were  struck  out,  and  attend  to  the  words  them- 
selves; whether,  when  taken  altogether,  they 
do  not  naturally  import  a  charge  of  this  sort. 

Mr.  Justice  Grose  said: 

"We  must  read  the  words  in  the  same  sense 
as  common  people  who  heard  would  understand 
theia." 

Passing  Judgment  on  the  case,  it  was  held 
that  the  words  spoken  in  themselves  could 
mean  nothing  but  to  charge  plalntifl  with 
some  Infamons  crime.  Said  the  Chief  Jns- 
Uce: 

"Applying  our  understanding  to  these  words 
like  any  common  persona,  can  we  give  them  any 
other  meaning  than  that  which  the  pleader 
meant  to  give  them  by  the  innuendo  at  the  con- 
clasion." 

Mr.  Justice  Lawrence  added  that  he  agreed 
with  defendant's  counsel  that  If  the  words — 
"as  laid,  would  not,  in  the  ordinary  under- 
standing of  mankind,  bear  the  meaning  imputed 
to  them,  the  innuendo  will  not  help  them.  In 
Peake  v.  Oldham,  Cowp.  275-8,  Lord  Mansfield 
lays  down  the  rule,  that  'where  words  from 
their  general  import  appear  to  have  been  spok- 
en with  a  view  to  defame  a  party,  the  court 
ought  not  to  be  industrious  in  putting  a  construc- 
tion upon  them  different  from  what  the^  bear 
in  the  common  acceptation  and  meaning  of 
them.'  The  argument  then  goes  too  far,  when 
it  iS'  contended  that  the  words  most  be  such  as 
must  necessarily  bear  a  criminal  import,  and 
no  other,  in  order  to  maintain  an  action  upon 
them.  For  them.  If  the  words  had  been  a  direct 
charge  of  an  unnatural  crime,  by  using  those 
very  words,  it  might  be  argued  that  no  action 
would  lie  upon  them  without  some  explanation 
of  what  was  meant  by  an  unnatural  crime;  as 
it  might  be  said  that  all  crimes  are  against  the 
order  ol  nature;  and  so  they  are  in  a  general 
sense.  But  the  true  question  is,  whether  in  the 
ordinary  acceptation  ot  the  words,  any  person 
can  reasonably  doubt  of  their  signification.  No 
such  doubt  can,  I  think,  be  entertained  in  this 
case,  and  therefore  the  declaration  is  good." 

And  that  was  the  conclusion  there  arrived 
at  by  all  the  Judges  of  the  court:  ot  King's 
BeacSi. 

Our  Supreme  Court,  in  Edgar  v.  McCutch- 
en,  9  Mo.  768,  held  that  because  the  words 
used  are  vulgar,  It  does  not  follow  that  they 
are  not  words  of  known  meaning. 

In  People  v.  WUllams,  59  Cal.  397,  it  is 
held  that  every  one  of  ordinary  intelligence 
understands  what  Is  meant  by  "the  crime 
against  nature."  In  the  case  entitled  "Anony- 
mous," and  heretofore  dited,  from  29  TJM)er 
Oanada  Q.  B.  Reports,  an  action  for  slander, 


the  charge  made  was  that  plaintUt  was  a 
"Sodomite."  It  was  held  that  this  expressed 
plainly  what  was  meant  and  that  an  in- 
nuendo was  uimecessary.  Tested  by  these 
rules,  we  conclude  that  there  was  no  error 
in  overruling  the  demurrer  or  the  motion  In 
arrest 

The  second  point  urged  by  learned  counsel 
for  appellant  is  that  defendant's  peremptoiiy 
lnstructi(m  asked  at  the  close  of  all  the  evi- 
dence should  have  been  given  because  there 
was  a  total  failure  of  proof  of  publicatlon.of 
the  alleged  slander. 

[4,  t]  It  goes  without  saying  that  without 
proof  of  publication  of  the  slanderous  lan- 
guage no  recovery  can  be  had.  Traylor  v. 
White,  185  Mo.  App.  325,  170  S.  W.  412; 
Walker  v.  White, -not  yet  officially  rqrarted, 
but  see  178  S.  W.  254.  In  the  ease  at  bar 
plaintiff  testified  that  the  offensive  language 
set  out  in  the  petition  had  been  uttered  In 
the  presence  and  hearing  of  her  daughter, 
a  young  woman  seventeen  years  of  age ;  that 
at  the  time  the  language  was  said  to  have 
been  uttered  plaintiff  and  defendant  were  in 
the  backyards  of  their  premises,  which  ad- 
Joined  ;  that  plaintiff  and  her  daughter  were 
within  eight  or  nine  feet  of  where  the  de>- 
fendant  stood  when  she  uttered  the  words; 
that  she  and  her  daughter  were  on  one  side 
of  the  fence  dividing  the  premises;  that  be- 
fore defendant  made  use  of  thcise  words  she 
called  to  a  lady  who  was  in  her  yard  with 
her,  directing  her  attention  to  plaintiff  and 
using  the  words  charged ;  that  there  was  also 
present  a  young  girl  about  fifteen  years  of 
age,  named  Catherine,  as  also  defendant's 
mother  and  a  boy  of  about  fifteen  years  of 
age  in  the  yard  with  defendant ;  that  defend- 
ant spoke  in  a  tone  of  voice  loud  enough  for 
all  these  persons  present  to  hear  her.  The 
daughter  of  plaintiff  was  put  on  the  stand 
by  plaintiff  and  testified  that  she  was  stand- 
ing about  three  feet  firom  her  mother  on  the 
occasion  mentioned  and  heard  defendant  call 
her  mother  vile  names.  She  was  asked  if  she 
had  heard  her  mother  testify  and  If  it  was 
the  same  her  mother  had  testified  to  when  on 
the  witness  stand.  On  defendant's  objection 
that  this  was  not  tlie  proper  manner  of  exam- 
ination of  the  witness  and  that  she  must  her- 
self state  the  language  which  she  had  heard 
used,  the  court  very  correctly  sustained  the 
objection.  The  young  woman  was  asked  no 
further  questions. 

It  is  true  that  the  lady  referred  to  as  being 
present  with  defendant  when  she  is  said 
to  hare  used  the  language  set  out  In  the  peti- 
tion, was  asked  what  she  heard  and  what 
took  place  on  the  occasions  referred  to,  and 
testified  not  only  that  she  did  not  hear  de- 
fendant use  any  such  language,  but  that  to 
her  knowledge  defendant  had  not  used  the 
words  specified.  Other  persons  produced  by 
defendant  as  witnesses  as  within  hearing  of 
the  conversation  also  denied  hearing  any  such 
expression  and  defendant  herself  most  em- 
phatically denied  having  used  these  words. 
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There  WB8  no  pretense  ttiat  any  of  tbe  per- 
sons said  to  have  been  present  were  deficient 
in  hearing. 

In  Gamerim  v.  Cameron,  162  Mo.  An>.  110, 
loo.  clt.  114,  144  S.  W.  171,  the  Kansas  CMty 
Court  of  Appeals  has  said  that  even  whwi 
the  only  party  present  beside  plaintiff  and 
defendant  denied  having  heard  the  objection- 
able words,  It  appearing  that  that  party  was 
not  deficient  in  hearing,  it  Is  to  be  assumed 
that  he  must  have  heard  what  was  said  and 
that  where  plaintiff  had  testified  positively  to 
the  utterance  of  these  words,  this  was  sub- 
stantial evidence  of  tbe  publication  and  suf- 
ficient to  raise  an  issue  for  the  determination 
of  the  Jury. 

In  Ix)ranger  v.  Loranger,  115  Mich.  681, 
loc.  clt.  685,  74  N.  W.  228,  it  to  held  by  the 
Supreme  Court  of  Michigan  that  the  state- 
ment of  a  witness,  who  was  the  only  person 
present  beside  the  plaintiff  and  defendant — 

"that  he  did  not  hear  the  words  alleged  to  have 
been  sp^ea,  ig  not  conclusive  of  that  qnestioD. 
There  was  testimony  that  he  was  where  he 
misht  have  heard  them  if  spoken,  and  hewas 
called  to  dispute  the  statement  of  the  plaintiff 
that  they  were  spoken,  which  he  did  unqualified- 
ly.   The  jury  believed  the  plaintiff,  and  it  was 

competent  for  them  to  find  that  H heard 

them,  his  denial  to  the  contrary  notwithstand- 
ing." 

We  therefore  hold  that  this  second  point, 
urged  in  support  of  a  peremptory  instructloa 
asked  by  defendant,  is  not  well  taken. 

[•]  The  third  proposition  urged  Is  that  the 
first  Instruction  given  for  plaintiff  is  er- 
roneous in  that  it  ignores  the  question  of 
publication,  and  authorizes  a  finding  for 
plaintiff  "in  the  event  the  Jury  find  the 
words  charged  spoken  in  the  hearing  of  other 
persons,  irrespective  of  whether  such  other 
persona  heard  and  apprehended  them,"  and 
that  as  this  instruction  undertook  to  cover 
the  whole  case,  and  being  erroneous,  the  Judg- 
ment must  be  reversed  on  that  account 

This  first  instruction  told  the  Jury  that  if 
they  believed  from  the  evidence  that  on  or 
about  October  23rd,  1912,  and  in  the  city  of 
St.  Louis,  the  defendant  "addressing  plaintiff 
in  the  presence  and  hearing  of  other  persons, 
spoke  of  and  concerning  plaintiff  words  sub- 
stantially as  follows  (setting  out  the  words 
used  in  the  petiticm),  plaintiff  is  entitled  to 
recover  comjpensatory  damages  in  this  ac- 
tion, and  your  verdict  should  be  in  her  fa- 
vor," and  if  the  Jury  found  the  words  were 
spoken  with  malice,  etc.,  they  might,  in  addi- 
tion to  awarding  compensatory  damages, 
award  punitive  damages. 

A  second  instructlou  given  at  the  instance 
of  plaintiff  makes  no  reference  to. the  neces- 
sity of  finding  that  the  words  charged  must 
have  been  uttered  in  the  presence  and  bear- 
ing of  others. 

We  are  compelled  to  hold  that  both  this 
first  instruction  as  well  as  the  second,  are 
fatally  erroneous.  It  was  esseutial  to  re- 
covery b.v  plaintiff  that  she  prove  not  only 


that  there  was  pnblicatloa  made  of  tbe  of- 
fensive words,  but  that  those  who  heard  mi- 
derstood  them;  that  is,  understood  that  de- 
fendant meant  to  charge  plaiittiff  with  being 
gnilty  of  the  practice  or  act  charged.  The 
anthorlties  are  all  one  way  as  to  that,  as 
see  Traylor  v.  White,  supra,  and  Cameron  v. 
Cameron,  supra. 

[7]  The  fourth  point  urged  la  tbe  fhilnre 
of  the  court  to  role  on  a  motion  made  by  de- 
fendant to  strike  out  a  portion  of  plaintiff's 
testimony.  A  question  having  been  answered, 
counsel  for  defendant  said:  "I  ask  that  that 
be  stricken  out  as  not  responsive  to  tbe  qnes- 
tioa."  Tbe  court  failed  to  rule  on  this  and 
to  this  failure  exception  was  saved.  In  ef- 
fect the  court  allowed  the  answer  to  stand. 
We  see  no  reversible  error  here.  One  of  the 
cases  relied  upon  in  support  of  the  contention 
of  learned  counsel  for  appellant  is  that  of 
Stone  V.  Fry,  not  yet  officially  reported,  but 
see  178  S.  W.  2S0.  An  examination  of  the 
question  which  was  there  objected  to  and  up- 
on whi(A  objection  no  ruling  was  made, 
shows  that  it  was  entirely  different  and  went 
to  the  very  merits  of  the  controversy  and  of 
the  issue.  We  have  not  held  that  failure  to 
rule  on  an  objection,  however  unimportant, 
is  a  ground  for  reversal,  and  do  not  think 
that  tbe  ground  here  assigned  for  striking 
out  this  answer  Is  tenable;  nor  do  we  see 
any  reversible  error  In  allowing  tbe  answer 
to  stand.  Tbe  Importance  of  a  ruling  by  the 
court  on  an  objection  is  to  allow  an  op- 
portunity to  save  exception.  When  that  is 
afforded,  as  here.  It  la  sufficient. 

The  fifth  point  made  is  to  the  error  of  the 
court  in  permitting  a  witness  to  testis,  over 
the  objection  of  defendant,  to  bad  language 
used  by  defendant  toward  plaintlfiTs  daugh- 
ter. It  Is  claimed  that  this  was  not  in 
rebuttal  of  any  testimony  of  defendant  and 
its  purpose  was  to  inflame  the  Jury  against 
defendant  On  a  new  trial  it  is  not  likely 
that  plaintiff  will  leave  this  to  rebuttal.  We 
make  no  ruling  on  It  now. 

Nor  do  we  rule  on  the  amount  of  tbe  ver- 
dict, which  it  is  claimed  is  so  gross  as  to 
show  that  It  Is  the  result  of  passion  and 
prejudice.    That  can  abide. 

By  reason  of  error  In  the  instructlona,  as 
here  pointed  out  the  Judgment  of  the  dr- 
cult  court  is  reversed  and  the  cause  remand- 
ed.   All  concur. 


KINNEY  V.   NATIONAI.  NEWSPAPER 
ASS'N.    (No.  11033.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

Feb.  7,  1916.     Rehearing  Denied 

March  13,  191&) 

1.  Appeal  and  Bbbob  *=>1197— Rbjcahd  to 
Court  of  Appeals— Jbbisdictioh. 

Where  on  certiorari  the  Supreme  Court 
quashed  a  Judgment  of  the  Court  of  Appeals  re- 
versing a  judgment  of  the  trial  court  grnnting 
a  new  trial  for  error  in  tbe  instmctioos 
broadening    the    issues    tendered    by    the   peti- 
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Uon  and  reniandfecl  the  case  to  the  Court  of 
Appeals  for  further  proceedings,  the  Coort  of 
Appeals  could  not  reverse  the  judgment  of  the 
lower  court  on  the  ground  that  the  erroneous 
instmctioii  waa  not  excepted  to,  as  that  point 
should  hare  been  called  to  the  Supreiae  Oourt's 
attention,  and  the  Court  of  AppefQs  had  do  au- 
thority to  say  that  the  decision  of  the  Supreme 
Court  was  based  upon  a  misconception. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |f  4666,  4667,  46«»-4671; 
Dec  Dig.  «=»lig7.] 

2.  Appeal  and  Bbbob  «s>1197— Rkkakd  to 
coubt  op  appeauhnjubibdictlor. 

Where  on  certiorari  the  Supreme  Court 
quashed  a  judgment  of  the  Court  of  Appeals 
reversing  a  judgment  granting  a  new  trial  and 
remanded  the  case  for  further  proceedings,  it 
was  the  duty  of  the  Court  of  Appeals  to  ex- 
amine and  consider  points  relied  upon  for  a  re- 
versal not  affected  by  the  point  considered  by 
the  Suprone  Court, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  4666»  4667,  46&-4671 ; 
Dec.  IMg.  «B=»1197.] 

3.  Appkai,  AI7D  Ebbob  «=9ll97— Rxkard  to 

CoUBT    OP    APPBAXa— JtJBISDICTION. 

A  judgment  granting  a  new  trial  for  error 
in  an  instruction  submitting  a  cause  of  action 
not  alleged  was  reversed  by  the  Court  of  Ap- 
peals which  stated  in  its  opinion  that  the  par- 
ties at  the  trial  construed  the  petition  as  covers 
ing  such  cause  of  action  because  evidence  there- 
of was  admitted  without  objection  and  did  not 
slip  Into  the  record  inadvertently  but  occupied 
mod)  space  and  time  at  the  trial  The  Supreme 
Cotirt  quashed  the  judgment  on  certiorari  and 
remanded  the  case  to  the  Court  of  Appeals 
for  further  proceedings.  JSeld,  that  the  claim 
that  the  error  in  the  charge  was  not  ground 
for  a  new  trial,  because  the  evidence  upon  which 
it  was  based  was  admitted  without  objection, 
was  involved  in  the  case  presented  to  tiie  Su- 
preme CouH  and  could  not  be  considered  by 
the  Court  of  Appeals^ 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $(  4666,  4667,  460»-4671; 
Dec  Dig.  «=»1187.] 

4.  Appeal  and  Ebrob  9=»1006  —  HABUicas 
Ebbob- IN8TBT7CTIONS. 

A  new  trial  cannot  be  denied  on  the  ground 
that  the  verdict  was  manifestly  for  the  right 
party,  where  an  instruction  submitted  a  cause 
of  action  not  alleged. 

(Bd.  Note. — For  other  cases,  see  Appeal  and 
£rror,  Cent  Dig.  |  4220;   Dec.  Dig.  «=>10e6.] 

Appeal  from  Circuit  Court,  JackscMi  Couu- 
ty;   O.  A.  Lncas,  Judge. 

Action  by  David  Kinney  agalnnt  the  Na- 
tional Newspaper  Association.  A  judgment 
granting  a  new  trial  on  defendant's  motion 
was  reversed  by  the  Court  of  Appeals,  but  the 
Supreme  Court  on  certiorari  quashed  the 
judgment  of  tbe  Court  of  Appeals  and  re- 
turned the  case  to  that  court  Judgment  of 
trial  court  affirmed. 

Gamett  &  Gamett,  of  Kansas  City,  tor  ap- 
pellant. IiYank  M.  T^we,  of  Kansas  City,  for 
respondent 

BLL.ISON.  P.  J.  This  case  was  instituted  to 
recover  damages  from  defendant  for  person- 
al Injury.  The  verdict  In  the  trial  court  was 
for  the  plaintiff,  but  on  defendant's  motion 
that  court  set  the  verdict  aside  and  granted  a 
new  trial,  on  the  ground  that  it  concluded  It 


had  conunltted  error  in  giving  an  instruction 
tor  plaintiff.  Plalntlfr  appealed  from  that 
order  to  this  court,  and  we  reversed  the  judg- 
ment of  the  trial  court  and  remanded  the 
cause  with  directions  to  r^nstate  the  verdict 
Defendant  then  obtained  a  writ  of  certiorari 
in  the  Etupreme  Court  and  that  court  quash- 
ed the  -JndguiMit  of  this  court  and  returned 
the  case  to  this  court  The  Supreme  Court 
decided  that  the  drcnit  court  had  committed 
error  in  giving  the  instruction  for  plaintiff 
and  that  it  progerly  granted  a  new  trial  for 
that  reason. 

[1]  On  return  of  the  case  to  this  court,  de- 
fendant filed  a  motion  to  return  it  to  tbe 
trial  court  That  motion  has  been  vigorously 
resisted  by  the  plaintiff.  The  object  sought 
by  plaintiff  Is  to  have  this  court  again  con- 
sider the  case  on  the  merits  of  the  appeal. 
The  ground  taken  in  support  of  this  position 
is  that  no  exception  was  taken  by  defendant 
to  the  giving  of  the  instruction  for  plaintiff, 
and  hence  it  could  not  be  considered  by  the 
trial  court,  or  an  appellate  court  as  errime- 
ous.  Green  y.  Terminal  Ry.,  211  Mo.  18,  30, 
109  S.  W.  716.  It  is  true  that  neither  the 
abstract,  nor  the  MU  of  exceptions,  shows  an 
exception  to  the  instruction.  The  only  ex- 
ceptions to  instructions  were  those  taken  by 
plaintiff  to  two  given  by  the  court  of  its  own 
motion.  One  of  these  authorized  a  verdict 
by  less  than  twelve  of  the  Jurors,  and  the 
other  was  as  to  the  form  of  the  verdict  But 
the  Supreme  Court  nevertheless  considered 
the  instruction,  and  its  judgment  was  based 
on  it  It  is  not  for  another  court  to  say  that 
it  should  not  have  been  considered.  The 
proper  practice  would  have  been  to  call  that 
court's  attention  to  the  point  now  made. 
The  effect  of  the -position  taken  by  plaintiff 
is  that  this  court  has  authority  to  say  that 
the  very  basis  of  a  decision  made  by  the 
Supreme  Court  was  founded  on  a  misconcep- 
tion. This  court  considered  the  Instruction 
in  the  opinion  delivered  on  the  first  hearing, 
and  the  Supreme  Court,  very  naturally,  took 
that  fact  as  full  justification  In  assuming 
the  Instruction  was  properly  in  the  case. 

The  case  was  remanded  by  the  Supreme 
Court  to  this  court  "to  the  end  that  we  may 
further  proceed  with  the  cause  within  con- 
stitutional restrictions."  We  take  that  to 
mean  this:  That  plaintiff's  instruction  No.  1 
broadened  the  Issues  tendered  by  the  petltloo, 
and  that  the  trial  court  was  right  In  grant- 
ing a  new  trial  for  that  reas(m.  It  follows 
that  we  erred  In  disturbing  the  judgment  of 
the  trial  court,  and  that  such  judgment 
should  be  affirmed. 

[2]  But  plaintiff  urges  tliat  he  Is  entitled 
to  a  reversal  of  the  Judgment  granting  the 
new  trial  for  matters  not  involved  in  the 
certiorari  proceeding  before  the  Suprone 
Court,  and  that,  when  the  latter  court  re- 
manded the  case  to  this  court,  it  was  to  the 
end  that  we  might  consider  it  on  all  other 
matters  arising  in  the  record,  and  It  left  this 
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court  with  ttie  dnty  to  consider  all  other 
phases  of  the  case.  We  readily  concede  that 
IKMdtlon.  It  18  rare  that  a  case  Is  presented 
<xi  appeal  without  asserting  more  than  one 
reason  for  reversal;  and  It  Is  common  for 
an  appellate  court,  finding  one  point  suf- 
ficient, not  to  consldn  the  others.  In  such 
instance,  if  the  Supreme  Court  should  reverse 
this  court  on  that  point,  on  the  ground  that 
it  was  contrary  to  some  prior  dedsltm  of  that 
court,  and  remand  the  cause  to  this  court 
to  be  proceeded  with,  It  would  become  ouz 
duty  to  examine  and  consider  the  points  In 
the  case  not  affected  by  the  point  upon  whldx 
the  Supreme  Ck>urt  considered  It.  We  pur- 
sued that  course  in  Iba  v.  Railroad,  186  Mo. 
App.  718,  176  S.  W.  491. 

[S]  So  plaintiff  has  urged  that  we  consider 
his  Insistence  that,  notwithstanding  the  in- 
struction for  plaintiff  was  erroneous,  from 
a  legal  standpoint,  and  notwithstanding  evi- 
dence upon  which  it  was  based  was  not  com- 
petent, under  the  allegations  of  the  petitloa. 
If  objected  to,  yet  defendant  did  not  object 
to  It,  and  hence  Its  Incompetenoy  was  waived 
by  defendant  This  position  of  plaintiff  Is 
sustained  by  the  Supreme  Ck>urt  In  Dlauhl  t. 
RaUroad,  139  Mo.  291,  294,  40  S.  W.  890. 
That  court,  after  stating  that  where  specific 
negligence  Is  alleged  In  a  petition  the  plaln- 
tifl  will  be  restricted  to  proof  of  the  facts 
so  spedfled,  proceeds  to  say: 

"But  In  order  to  the  restriction  of  the  proof 
to  the  specific  acta  of  negligence  alleced  there 
sbould  be  interposed,  at  the  time  when  offered, 
objection  to  the  introduction  of  the  evidence 
nnder  tlie  general  allegation." 

But  In  Degonla  v.  Railroad,  224  Mo.  564, 
689,  123  S.  W.  807,  the  court  uses  this  lan- 
guage: 

"But,  further,  an  instruction  cannot  be  broad- 
er than  the  pleadings,  although  the  evidence 
may  take  a  wider  range;  nor,  on  the  other 
hand,  can  the  instrnctlon  be  broader  than  the 
facts  proven,  although  the  pleadings  may  take 
a  broader  range." 

That  case,  on  that  point.  Is  approved  by  the 
opinion  of  the  Supreme  Court  in  this  case. 
State  ex  rel.  National  Newspaper  Asa'n  v. 
Blliscm,  176  S.  W.  U.  Now,  It  is  true  the 
court  does  not  say  that  the  evidence  upon 
which  the  instruction  is  founded  need  not  be 
objected  to.  But  in  the  opinion  of  this  court 
which  was  reviewed  by  the  Supreme  Court, 
Judge  Trimble,  in  giving  reasons  for  the  view 
that  the  instruction  did  not  broaden  the  pe- 
tition, said  (ItaUcs  his): 

"The  course  piu-aued  by  the  parties  at  the  trial 
shows  that  they  bo  construed  the  petition,  be- 
cause the  evidence  that  the  truck  teat  overload- 
ed io(M  admitted  tnthout  ohjection.  That  evi- 
dence was  not  a  mere  word  or  sentence  slipping 
into  the  record  by  inadvertence  or  inattention. 
It  occupied  much  space  and  time  at  the  trial." 

Counsel  for  plaintiff  are  therefore  In  error 
In  the  claim  that  this  point  was  not  Involved 
tn  the  case  as  presented  to  the  Supreme 
Court 

But  here  again  we  are  met  with  the  claim 


by  plaintiff  that  while  the  point  was  Involved 
in  the  record  upon  wfaldi  the  Supreme  Court 
reversed  the  action  of  this  court  yet  It  was 
overlooked  by  that  court  As  our  answo:  to 
this,  we  refer  to  what  we  have  said  In  the 
fore  pert  of  this  opinion  on  the  other  {mint 

[4]  Finally,  plaintiff  contends  that  the  ver- 
dict was  manifestly  tor  the  rie^t  party,  and 
that  when  sudi  la  the  case^  the  Judgmoit 
should  be  affirmed  notwithstanding  errone- 
ous Instructions  were  given.  Homuth  v. 
Street  By.  Co.,  129  Mo.  S29,  042,  31  S.  W.  908. 
But  the  verdict  may  have  beoi  rendered  on 
that  part  of  the  negligence  covered  by  the 
Instruction  which  the  Supreme  Court  has  rul- 
ed was  not  tendered  as  an  issue  in  the.  peti- 
tion. In  such  case,  the  rule  claimed  by  plain- 
tiff cannot  apply.  The  instruction  submitted 
a  cause  at  action  not  alleged.  Degonla  v. 
RaUroad,  supra,  224  Mo.  fiSS^  S89,  123  S.  W. 
807. 

The  Judgment  la  affirmed.   AU  concur. 


HILL  V.  DILLON  et  aL    (Na  1404.) 

(Springfield   Court   of  Appeals.     MissourL 

March  11,  1916.) 

1.  JUDQMENT    9=>714(2)  —  COHCLUSIVKNKSS — 

Identitt  or  Oausis  ov  Aoiioh— "G^usb  or 

Action." 

Judgment  for  defendant  seller  in  a  suit  by 
the  buyers  of  mining  stock  for  fraud  and  de- 
ceit in  the  sale  was  conclusive  in  a  suit  between 
the  same  parties  by  the  seller  on  a  note  given 
for  the  price,  since  the  "cause  of  action,"  bemg 
the  basic  facts  which  warrant  the  court  in 
granting  relief,  was  the  same^  while  there  was 
identity  of  the  thing  sued  for  m  each  case. 

[Ed.  Note.— For  otber  cases,  see  Judgment 
Cent  Dig.  !  1243 ;    Dec.  Dig.  «=9714(2). 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Cause  of  Action.] 

2.  JUDOMSNT  4s>720— OoHCLtrsmuraaB. 

When  a  second  action  between  the  same 
parties  Is  on  a  different  claim  or  demand,  the 
doctrine  of  res  adjudicata  is  confined  to  the  is- 
sues  which  were  necessarily  litigated  and  deter- 
mined in  the  first  suit 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  {  1251 ;    Dec.  Dig.  «=»720.] 

3.  Buxs  AWO  Noras  «=»443(4)    —    Sdit  bt 

HOLDEB  FOB  COIXEOTION. 

One  holding  a  note  free  from  any  infirm- 
ity merely  for  collection  may  sue  thereon  in  his 
own  name. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  1 1406;  Dec.  Dig.  «=»443(4).] 

4.  Bills  and  Notes  «=»452(3)  —  Defenses — 

FAILTJRE    or   OONSIDERATIOlf. 

In  suit  on  a  note  given  for  mining  stock  de- 
fended on  the  ground  of  fraud  practiced  in  the 
sale  of  the  stock,  where  the  question  of  fraud 
was  eliminated  from  the  case  by  a  prior  adjudi- 
oatioa  in  favor  of  plaintiff,  the  defease  of  fail- 
ure of  consideration  could  not  avail  defendants, 
since,  in  the  absence  of  fraud  in  the  sale  oi 
property,  an  action  for  the  price  cannot  be  ie- 
feated  on  the  ground  that  it  proved  to  be  of 
no  value,  there  being  no  failure  of  oonsideratioa 
where  a  party  gets  what  he  contracts  for, 
though  worthless. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  H  1367-1876;  Dec  IMg.  «==» 
452(3).] 


^EsFor  otitar 


Me  tame  topla  and  KBT-NUMBBR  In  aU  lUy-Nambwwl  DlseaU  and  Indnea 


Digitized  by 


Google 


Mft) 


HXLZ.  V.  DILLOK 


1089 


Appeal  from  (Srenlt  Court,  Oreoie  Coun- 
ty ;   G117  D.  Klrby,  Jndge. 

Suit  by  Edward  O.  Hill  against  T.  J.  Dil- 
lon and  another.  BYom  a  Jndgmoit  for  plain- 
tiff, defendants  appeal.    Affirmed. 

See,  also,  178  Mo.  App.  192,  161  S.  W.  881. 

J.  B.  McGuffln,  of  Anrora,  George  Pepper- 
aine,  of  Springfield,  and  H.  H.  Bloss,  of  Au- 
rora, for  appellants.  Edgar  P.  Mann,  of 
Springfield,  and  William  B.  Skinner,  of  Mt 
Vernon,  tor  respondent 

rSTUBGIS,  J.  This  is  a  suit  on  a  note, 
the  execution  of  which  is  admitted.  The 
plaintiff  sues  as  assignee  and  legal  holder. 
The  defense  Is  that  the  note  was  obtained  by 
fraud,  Is  without  consideration,  and  that 
plaintiff's  ownership  of  same  Is  merely  col- 
orable as  tibie  means  of  protecting  and  aiding 
the  wrongdoers.  This  Is  the  third  appeal  in 
the  case  to  this  court,  the  decisions  in  the 
former  appeals  being  reported  in  151  Mo. 
App,  86,  131  S.  W.  728;  and  176  Mo.  App. 
192,  161  S.  W.  881.  The  petition  and  answer, 
except  an  unimportant  amendment  to  the  lat- 
ter, are  the  same  as  in  the  former  appeals. 
At  the  last  trial,  however,  the  plaintiff  by 
reply  raised  an  entirely  new  issue,  that  of 
res  judicata  as  to  defendant's  defenses.  The 
trial  court,  after  the  evidence  was  in,  sus- 
tained this  plea  and  directed  a  verdict  for 
plaintiff,  and  the  case  is  now  here  on  de- 
fendant's appeaL  The  plea  of  res  judicata 
raised  the  only  issue  in  the  case. 

The  plaintiff's  position,  sustained  by  the 
trial  court,  is  that  the  only  vital  question 
in  the  case  is  whether  the  note  was  obtained 
by  fraud;  that  the  other  defenses  are  sub- 
ordinate to  this  and  fall  with  It ;  that  this 
issue  has  been  conclusively  adjudicated  in 
plaintUTs  favor  in  a  suit  between  the  same 
parties  tried  In  the  circuit  court  of  Lawrence 
county.  Mo.,  and  affirmed  on  appeal  to  the 
Supreme  Court  in  Dillon  v.  HUl  (Sup.)  178 
S.  W.  86,  not  yet  officially  reported.  That 
case  will  be  referred  to  as  the  Lawrence 
County  Case.  The  nature  of  the  issues  as 
well  as  the  substance  of  the  pleadings  and 
facts,  other  than  on  the  Issue  of  res  Judicata, 
will  be  found  in  the  opinions  above  referred 
to,  and  need  not  be  repeated  here.  It  will 
be  found  that  the  all-lmi)ortant  issue  on  both 
the  former  trials  and  appeals  to  this  court 
was  that  of  fraud  and  misrepresentation  as 
to  the  mining  stock  sold  by  one  Loy  to  the 
defendants  'Dillon  and  Bushman,  and  for 
wtaidi  this  note  was  executed  as  part  of  the 
purchase  price.  On  the  first  appeal  from  a 
directed  verdict  for  plaintiff,  the  case  was 
reversed  and  remanded  by  this  court  on  the 
ground  ttiat  there  was  evidence  warranting 
a  submission  of  that  issue  to  the  jury.  On 
the  second  appeal  the  case  was  reversed  and 
remanded  because  of  errors  growing  out  of 
tbe  submlsaion  of  collateral  questlona  relat- 
ing to  tbe  fraud,  to  wit:  The  burden  of 
proof  as  to  plaintiff  being  an  innocent  pur- 
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chaser  of  the  note  and  fftllura  of  c<»sldera- 
tion  disconnected  with  the  fraud.  A  reading 
of  the  case  of  Dillon  v.  Hill,  supra,  which  is 
relied  on  as  being  res  judicata  oC  this  issue, 
will  show  that  the  questl<xi  of  fraud  or  mis- 
representation In  the  value  of  this  mining 
stock  was  the  sole  issue  there  Involved. 
That  case  was  for  damages  on  account  of 
such  fraud  and  misrepresentation. 

[1]  I.  The  plaintiff  pleaded  and  put  in  evi- 
dence here  in  support  of  his  plea  at  res  judi- 
cata the  record  of  the  liawrenoe  County 
Case,  inclusive  of  the  pleadings,  evidence, 
verdict,  and  judgment  in  his  favor.  A  com- 
parison of  the  record  in  the  present  case 
with  that  of  the  Lawrence  County  Case  shows 
that  no  new  witnesses  were  Introduced  by 
these  defendants  on  this  trial,  and  the  evi- 
dence dlffws  in  no  material  respect  The 
defendants  specifically  admit  "that  the  same 
acts  are  alleged  as  a  basis  of  avoiding  this 
note  that  were  alleged  as  a  basis  of  the  cause 
of  action  for  damagea" 

XKefendants  assert  that  in  order  tliat  the 
proceedings  In  the  Lawrence  County  Case  be 
a  bar  to  the  defense  In  this  case,  not  only 
must  the  parties  be  the  same  and  sue  in  tbe 
same  capacity,  but  that  there  must  be  iden- 
tity of  the  thing  sued  for  and  Identity  of 
tbe  cause  of  action.  Perkins  v.  Goddin,  111 
Mo.  App.  429,  444,  86  S.  W.  936;  State,  to 
use,  T.  Hollinshead,  83  Mo.  App.  678,  682; 
Lincoln  Trust  Co.  v.  Nathan,  122  Mo.  App. 
819,  327,  99  S.  W.  484 ;  Barkhoefer  v.  Bark- 
hoefer,  93  Mo.  App.  373,  380,  67  S.  W.  674.* 
That  there  is  Identity  of  cause  of  action 
seems  obvious. 

II.  The  cause  of  action  is  the  basic  facts 
which  warrant  the  court  In  granting  relief, 
or,  as  we  generally  say,  "the  facts  consti- 
tuting the  cause  of  action."  Ingwerson  v. 
BaUroad,  160  Mo.  App.  374,  381,  130  S.  W. 
411;  Litton  ▼.  Batlroad,  111  Mo.  App.  140, 
148,  86  8.  W.  978 ;  Thornton  v.  Smelting  Co., 
178  Mo.  App.  38,  47,  163  S.  W.  293.  The 
cause  of  action  in  the  one  ease  and  the  de- 
fense in  the  other  is  fraud  and  deceit  prac- 
ticed in  selling  mining  stock,  or  rather  the 
facts  which  the  law  pronounces  fraud  and 
deceit  with  reference  to  that  transaction. 
These  are  admittedly  the  same  in  both  cas- 
es, and  consist  mainly  in  the  charge  of  "salt- 
ing" the  mine  so  as  to  make  it  appear  rich 
in  mineral  when  it  was  not  so  and  misrep- 
resenting the  charaoter,  riclmess,  and  extent 
of  tbe  ore  formation  and  the  profits  whi(^ 
had  and  could  be  made  by  mining  same. 

It  is  also  contended  that  there  is  no  iden- 
tity of  the  thing  sued  for  in  that  the  Law- 
roioe  County  Case  was  a  suit  for  damages 
and  this  one  is  to  defeat  a  note.  In  this  the 
defendants  confuse  tbe  Identity  of  the  thing 
sued  for  with  the  identity  of  the  relief  ask- 
ed. The  relief  prayed  for  and  which  may  be 
granted,  witbdn  llalts,  is  snbject  to  the 
dwioe  of  the  pleader  and  d^>ead8  In  large 
measure  cm  the  purpose  toe  which  he  dioos- 


Digitized  by 


Google 


1090 


183  SOUTHWEiSTEBN  HBPOR'IER 


(Mo. 


es  to  nse  his  cause  of  acUoo.  Tbe  thing  sued 
for  is  for  redress  or  compensation  for  the 
injury  done  by  the  fraud  and  misrepresenta- 
tion inducii\g  defendants  to  buy  this  mining 
Bto<^,  and  such  compensation  may  be  had  by 
affirmative  damages  or  by  defeating  the  pay- 
ment of  the  purchase  price.  The  fsaud  and 
deceit  may  be  alleged  as  the  basis  of  an  af- 
firmative action  for  damages  and,  when  pray- 
ed for  and  proven,  that  relief  wUl  be  grant- 
ed. The  same  fraud  and  deceit  may  also  be 
used  as  a  defense  to  defeat  the  collection 
of  tbe  purchase  money  or  recover  it  back 
if  paid,  and,  on  the  same  facts  being  proven, 
the  court  wUl  grant  that  relief.  Frequently 
there  is  not  only  a  choice  of  remedies  on  a 
cause  of  action,  but  a  choice  of  using  same 
for  oCCensive  or  defensive  purposes,  and  both 
may  be  combined  in  the  same  action.  The 
cause  of  action,  however,  is  the  same,  and 
when  this  is  once  adjudicated  between  the 
parties,  it  becomes  res  Judicata. 

[2]  III.  The  Lawrence  County  Case,  we 
think,  belongs  to  that  class  where  the  issue 
of  fraud  and  deceit  was  necessarily  involved 
and  the  court  required  to  pronounce  Judg- 
ment thereon.  But,  when  tested  by  the  rule 
that  where  the  second  action  between  the 
parties  Is  on  a  different  claim  or  demand 
then  the  doctrine  of  res  Judicata  is  confined 
to  those  issues  which  were  necessarily  lit- 
igated and  determined  in  the  first  suit,  we 
find  that  this  issue  of  fraud  and  deceit  was 
in  fact  litigated  and  decided  in  the  Lawrence 
'County  Case.  State  ex  rel.  v.  Mining  Co., 
262  Mo.  490.  501,  171  S.  W.  356 ;  Barkhoefer 
V.  Barkhoefer,  93  Mo.  App.  373,  381,  67  S.  W. 
674 ;  DonneU  v.  Wright,  147  Mo.  639,  647,  49 
S.  W.  874 ;  Spratt  v.  Early,  199  Mo.  491,  97 
8.  W.  025. 

[S]  IV.  It  being  conclusively  settled,  there- 
fore, that  there  was  no  actionable  fraud  or 
misrepresentation  practiced  in  the  sale  of 
the  mining  stock  for  which  this  note  was 
given,  it  will  be  found  that  the  other  de- 
fenses fall  witb  it  The  allegation  of  de- 
fense that  plaintia's  ownership  of  the  note 
la  only  colorable  and  is  interposed  as  a  shield 
to  protect  his  co-tort-feasors  avails  only  as 
defeating  plointilt's  claim  that  he  is  a  hold- 
er of  this  note  in  due  course  for  value  with- 
out notice  of  any  infirmity.  There  being  in 
fact  no  infirmity  in  the  note,  no  fraud  of 
which  pialntifF  could  have  notice,  then  there 
is  no  one  to  be  shielded,  and  the  question 
of  innocent  purchaser  is  out  of  tbe  case.  One 
holding  a  note  free  from  any  infirmity  mere- 
ly for  collection  may  sue  In  his  own  name. 

[4]  V.  Likewise,  when  the  question  of 
fraud  and  misrepresentation  is  eliminated, 
the  defense  of  failure  of  consideration  fails 
Also.  This  question  was  thoroughly  consid- 
ered on  the  lost  appeal  (Hill  v.  Dillon,  176 
Mo.  App.  192,  201,  161  S.  W.  881),  in  the  able 
opinion  of  Special  Jtidse  Spencer,,  and  it 
was  there  held  that  on  the  sale  of  property 


in  the  abaaice  of  fraud  an  action  tot  the 
price  cannot  be  defeated  on  tbe  ground  that 
the  property  purchased  proved  to  be  of  no 
value ;  that  there  is  no  failure  of  considera- 
tion in  tbe  legal  sense  wh««  a  party  gets 
what  he  contracts  for,  however  worthless  It 
may  prove  to  be.  In  tbe  absence  of  fraud  or 
misrepresentation  practiced  by  the  seller  in- 
ducing the  purchase.  This  court,  after  re- 
viewing the  evidence  and  authorities,  an- 
nounced its  conclusion  in  these  words: 

"Under  these  antboritiea,  we  are  of  tbe  opin- 
ion that  there  was  not  in  this  case  any  i^ue 
of  failure  of  consideration  to  be  submitted  to 
the  jury,  independent  of  fraudulent  representa- 
tion." 

After  again  examining  this  question,  we 
are  satisfied  with  the  correctness  of  that 
ruling  and  adhere  to  it. 

This  leads  to  an .  afflrmance  at  the  Jodg- 
ment;   and  it  is  so  ordered. 

FARRINGTON,  J.,  not.slttlng.  ROBERT- 
SON, P.  J.,  concurs,  except  that  he  expresses 
no '  opinion  on  the  discussion  contained  in 
jparagraph  II.         _____ 

BRAY  et  ai  v.  BAXRD.     (No.  14073.) 

(St.  Louis  Court  of  Appeals.    Missouri.    March 

7,   1916.) 

BaoKKBS   «=>88(7)  —  AoxioNS   fok  Coioas- 

SIONS— Instbtjcjtionb. 

In  an  action  for  commissions  under  an  oral 
contract  of  employment  to  sell  a  farm,  an  in- 
strucdoo  that  if  defendant  understood  that  be 
could  not  enter  into  a  valid  contract  with  plain- 
tiffs to  sell  his  land  unless  the  contract  was  io 
writing,  and  if  plaintiffs  knew  and  understood 
that  defendant  understood  that  be  had  made  no 
valid  contract  because  it  was  not  in  writing,  the 
verdict  would  be  for  defendant,  was  erroneous, 
as  it  told  the  jury,  in  effect,  that  defendant  was 
not  bound  if  he  did  not  know  the  law  when 
he  entered  into  the  contract 

[ESd.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  U  121,  123,  127;  Dec  Dig.  «= 
88(7).] 

Appeal  from  Circuit  Court,  Dunklin  Coun- 
ty; W.  S.  G  Walker,  Judge. 
"Not  to  be  officially  published." 
Action  by  C.  D.  Bray,  Jr.,  and  others, 
against  T.  J.  Baird.  Judgment  for  defend- 
ant, and  plaintiffs  apiieaL  Reversed  and  re- 
manded. 

Bradley  &  McKay,  of  Kensett,  R.  J.  Smith, 
of  Campbell,  and  C.  P.  Hawkins,  of  Kennett 
for  appellants.  J.  L.  Fort,  of  Dexter,  for 
respondent 

RBTNOLDS,  P.  J.  This  is  an  action  to 
recover  commissions  alleged  to  be  due  on 
sale  of  laad.  The  -  petition  avers  that  de- 
fendant, owner  of  600  acres  of  farm  land  In 
Dunklin  county,  employed  plaintiffs  to  sell 
this  land  at  the  price  and  sum  of  $25,000, 
that  is  $50  per  acre,  it  being  agreed  be- 
tween plaintiffs  and  defendant  that  plain- 
tiffs were  to  find  a  purchaser  for  tbe  land  at 
least  at  that  price  and  to  receive  for  their 
compensation  for  so  doing  all  over  the  sum 
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of  $25,000  for  which  the  land  should  be  sold, 
averring  that  they  had  procured  a  purchaser 
who  was  wUUng,  i«ady  and  able  to  pay  $60 
an  acre  for  the  land  but  that  defendant  had 
failed  and  refused  to  make  the  sale.  Xhis 
action  Is  to  recover  the  $6,000. 

Xhe  answer  was  a  general  denial  and 
the  trial  resulted  In  a  verdict  for  defendant 
from  which  plaintiffs  have  duly  appealed. 

It  appears  that  defendant  claimed  that 
he  had  not  made  any  valid  arrangement 
with  the  plaintiffs  by  which  he  had  placed 
the  land  in  their  hands  for  sale,  and  counsel 
for  defendant  was  allowed  to  ask  a  witness 
if  he  had  not  understood  from  the  defend- 
ant that  he  (defendant)  did  not  understand 
that  anybody  could  bind  him  to  sell  the  land 
unless  he  had  entered  into  a  written  contract 
to  that  effect  and  that  the  plaintiffs  knew  or 
understood  that  that  was  the  defendant's  un- 
derstanding. This  line  of  testimony  was  ob- 
jected to  by  plaintiffs  and  objection  overrul- 
ed and  exception  saved. 

At  the  Instance  of  defendant  the  court  in- 
structed the  jury  that  if  they  believed  and 
found  from  the  evidence  "that  the  defendant 
understood  that  he  could  not  enter  into  any 
valid  contract  with  the  plaintiffs  to  sell  his 
land  except  and  unless  such  contract  was  in 
writing,  and  that  plaintiffs  also  knew  and 
understood  that  defendant  understood  that 
he  had  made  no  valid  contract  with  them  be- 
cause the  same  was  not  in  writing,  your  ver- 
dict will  be  for  the  defendant"  It  is  im- 
possible to  sustain  this  instruction.  In  ef- 
fect, It  tells  the  jury  that  if  the  defendant 
did  not  know  the  law  when  he  entered  into 
this  contract,  assuming  that  he  did  enter 
Into  any  contract,  that  he  is  not  bound.  For 
error  in  admitting  the  evidence  on  which 
this  instruction  Is  based  and  to  which  we 
have  referred,  and  for  error  in  giving  this 
instruction  the  judgment  of  the  circuit  court 
must  be  and  is  reversed  and  the  cause  re- 
manded. 

NORTONI  and  ALI<EIN,  JJ.,  concur. 


J.  H.  TRCHUDT  HARDWOOD  LUMBBB 

CO.  V.  HOTEL  INV.  CO.  et  aL 

(No.  11876.) 

(Kansas  City  Court  of  Appeals.     MissourL 

Feb.  7,  1916.    Rehearing  Denied 

March  13.  1916.) 

1.  Judgment  «=9354— SsmMa  Asn>B— Ibbko- 
ui^AUTT — Statute. 

Under  Rev.  St.  1909.  S  2121,  allowing  a 
judgment  to  be  attacked  for  IrreKularity  by  a 
motion  made  within  three  yearn  after  the  term 
at  which  it  was  rendered,  tiie  irregalarity  must 
be  one  appearing  on  the  face  of  the  record. 

[Ed.   Note. — For  other  cases,   see  Judgment, 
Cent  Dig.  S§  691.  703,  704;   Dec  Dig.  <S=»354.] 

2.  EVIDENOE  «S»83— SPECIAI.  JUDOES— BEQUI" 

BITES  or  EI1.ECT10N — Pbesukftion. 

Rev.  St  1909,  f  39(51,  provides  that  when 
a  regular  Judge  is  disqualified  or  unable  to  hold 
court,  and  does  not  procure  another  judge  to 


hold  court  in  his  stead,  the  attorneys  of  the 
court  present  and  not  less  than  five  in  number, 
may  elect  one  of  their  members  then  in  attend- 
ance having  the  qualifications  of  a  circuit  judge. 
Section  39fe  reouires  the  clerk  to  hold  the  elec- 
tion. Section  3964  gives  the  person  elected 
the  powers  of  a  circuit  judge.  Section  3966  re- 
quires him  to  subscribe  to  the  oath  which  shall 
be  filed  with  the  clerk.  Section  3967  requires  an 
entry  of  such  election  on  the  records  of  the 
court  with  the  reasons  therefor,  and  the  fact 
that  the  requisite  oath  has  been  taken  and  filed. 
Held  that,  where  the  record  recited  the  reasons 
therefor,  an  election  of  a  si>ecial  judge  by  the 
members  of  the  bar  present  in  accordance  with 
the  statutes,  and  that  he  took,  subscribed,  and 
filed  his  oath  of  office,  that,  as  the  facts  essential 
to  be  shown  by  the  record  were  shown,  the  pre- 
sumption of  regularity  in  respect  to  the  presence 
of  as  many  as  five  attorneys  and  the  presence 
of  the  one  elected,  in  the  absence  of  contrary 
evidence,  would  be  presumed. 

fEd.    Note.— For   other   cases,    see   Evidence, 
Cent  Dig.  i  H>4;   Dec.  IMg.  «=82.] 
3.  Courts  «»42(1)  —  Speciai,  Statutes  — 

CONSTBTJCnOH. 

Special  laws  pertaining  to  conrts  of  record 
of  general  jurisdiction  most  be  closely  scrutin- 
ized, and  the  powers  therein  conferred  strictly 
construed. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  n  163, 164, 181-183 ;  Dec.  Dig.  «=»42(1).] 

Trimble,  J.,  dissenting. 

Appeal  from  Circuit  Court  Jackson  (coun- 
ty; James  H.  Harkless,  Special  Judge. 

Action  by  the  J.  H.  Tschudy  Hardwood 
Lumber  Company  against  the  Hotel  Invest- 
ment Comiuiny  and  others.  Judgment  for 
plaintiff,  motion  to  set  aside  judgment  over- 
ruled, and  defendants  appeal.    Afilrmed. 

Johnson  &  Lucas,  of  Kansas  CSty,  for  ap- 
pellants. Hadley,  Cooper  ft  Neel,  of  Kan- 
sas City,  for  respondent 

JOHNSON,  J.  [1]  Defendants  appealed 
from  a  final  order  of  the  circuit  court  of 
Jackson  county  overruling  their  motion,  filed 
January  28,  1915,  to  set  aside  a  judgment 
rendered  against  them  In  said  court  Novem- 
ber 7,  1913.  The  motion  was  filed  pursuant 
to  section  2121,  R.  S.  1909,  which  allows  a 
Judgment  to  be  attacked  for  irregularity  by  a 
motion  made  within  three  years  after  the 
term  at  which  such  judgment  was  rendered. 
The  irregularity  for  which  a  judgment  may 
be  set  aside  tmder  this  section  must  appear 
on  the  face  of  the  record.  State  ex  rel.  t. 
Riley,  219  Mo.  667,  118  S.  W.  647;  Cross  t. 
Gould,  131  Mo.  App.  585, 110  S.  W.  672. 

Defendants  concede  this  rule,  and  argue 
that  the  irregularity  In  question  does  so  ap- 
pear and  is  of  such  a  character  as  to  in- 
validate the  judgment  and  subject  it  to  at- 
tack by  motion  filed  after  the  term  at  which 
it  was  rendered.  The  cause  was  tried  with- 
out the  aid  of  a  Jury  before  Hon.  James  H. 
Harkless,  who  sat  as  special  Judge  in  one  of 
the  divisions  of  the  circuit  court  of  Jackaon 
county,  purstiant  to  an  election  by  the  mem- 
bers of  the  bar  present  in  court  which  was 
held  by  the  clerk  November  6, 1913.    The  rec- 
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ord  of  the  election  and  of  proceedings  of  the 
conrt  on  that  day  la  as  follows: 

''Be  it  remembered  that  on  the  forty-fourth 
dn^  of  the  regular  Se_ptember  term,  1913,  of 
this  court,  the  same  being  Thursday,  November 
6,  1913,  the  Honorable  D.  E.  Bird,  jud^e  regu- 
larly presiding  over  this  division  of  this  court 
being  absent  and  unable  to  hold  court  and  not 
having  procured  another  judge  to  hold  court, 
the  clerk  of  this  court  proceeds  to  hold  an  elec- 
tion among  the  members  of  the  bar  present  and 
at  said  election  the  Honorable  James  Harkless 
is  elected  special  judge,  in  accordance  with  the 
statutes  of  the  state  of  Missouri  made  and  pro- 
vided, and  after  taking,  subscribing  and  filing 
with  the  clerk  of  this  court  his  oath  of  office  he, 
the  said  James  Harkless,  at  once  proceeded  in 
the  discharge  of  bis  duties. 

"There  was  also  present:  Edward  Winstan- 
ley,  sheriff,  and  James  B.  Shoemaker,  clerk  of 
the  circuit  court  of  Jackson  county,  Missouri, 
and  the  following  proceedings  were  had  and  en- 
tered of  record,  to  wit:  'J.  H.  Tschudy  Hard- 
wood Lumber  Company,  Plaintiff,  T.  Hotel  In- 
vestment C!ompany,  a  CSorporation ;  Boae  In- 
vestment Company,  a  Corporation;  and  Com- 
merce Trust  Company,  a  Corporation,  Executor 
of  the  ESstate  of  J.  A.  Rose,  deceased,  Defend- 
ants.   No.  74570.' 

"Now  on  this  day  come  the  parties  herein  in 
person  and  by  their  respective  attorneys  and  by 
agreement  and  stipulation  between  counsel,  a 
jury  is  waived ;  witnesses  are  duly  called  and 
sworn  and  examined  and  the  court  proceeds  to 
hear  the  evidence  and   testimony  introduced. 

"Now  the  hour  of  adjournment  having  arriv- 
ed and  all  the  evidence  not  having  been  intro- 
duced, it  is  ordered  by  the  conrt  that  the  fur- 
ther hearing  of  this  cause  shall  be  continued  un- 
til to-morrow. 

"It  is  now  ordered  that  conrt  do  adjonm  until 
to-morrow  at  9:30  a.  m." 

[2,  3]  The  principal  irregularities  urged  by 
defendants  are  the  failure  of  the  record  to 
show  *^what  attorneys  were  present  at  the 
alleged  election,  •  •  •  that  as  many  as 
five  were  present,  •  •  •  and  that  the  at- 
torney assumed  to  bare  been  elected  was 
there  In  attendance  up6n  the  conrt." 

Counsel  for  defendants  argue  that  such 
facts  are  jurisdictional,  must  appear  on  the 
record  of  the  election,  and  cannot  be  supplied 
by  evidence  aliunde,  and  that,  since  they  are 
not  shown  by  the  record,  the  election  must 
be  regarded  as  a  nullity  and  the  judgment 
rendered  against  defendants  void. 

The  statutes  providing  for  the  election  of 
special  judges  were  enacted  In  1877  (Laws 
1877,  p.  217  et  seq.),  and  their  pertinent  pro- 
visions are  as  follows: 

"When  the  regular  judge  is  disqualified  or  un- 
able to  hold  any  term  or  part  of  a  term  of  court 
and  fails  to  procure  another  judge  to  hold  court 
in  his  stead,  the  attorneys  of  the  court  who  are 
present  and  not  less  than  five  in  number  may 
elect  one  of  its  members  then  in  attendance  bar- 
ing the  qualifications  of  a  circuit  judge,  to  hold 
the  court  for  the  occasion."  Section  3961,  B.  S. 
1909. 

The  clerk  must  hold  the  election  (section 
3962),  and  "the  person  thns  elected  shall, 
during  the  period  he  shall  act,  have  all  the 
powers  and  be  liable  to  all  the  responsibil- 
ities of  the  circuit  judge."  Section  3964. 
Be  must  "take  and  subscribe  to  the  same 
oath  required  to  be  taken  by  a  circuit  judge, 
whldi  shall  be  filed  with  the  clerk"  Oaection 


3866)  and  an  entry  of  such  Section  must  "be 
made-  on  the  records  of  the  ooart,  together 
with  the  reasons  therefor;  and.  In  case  of 
a  temporary  judge  being  elected,  the  fact 
that  the  requisite  oath  has  been  taken  and 
filed."    Section  3907. 

The  rule  has  long  been  observed  In  this 
state  that  special  laws,  such  as  those  just 
summarized,  which  give  origin  to  new  and 
unexpected  departures  from  goieral  roles 
pertaining  to  courts  of  record  of  general  ju- 
risdiction, must  be  closely  scrattnized  and 
the  powers  therein  conferred  strictly  con- 
strued. Schell  y.  Leland,  45  Mo.  289 ;  Smith 
y.  Haworth,  63  Mo.  88.  In  the  case  last  cit- 
ed, an  order  appointing  a  judge  pro  tem. 
under  the  act  relating  to  applications  for 
change  of  venue  was  not  entered  of  record, 
though  the  statute  expressly  required  that  it 
should  be.  The  judgment  rendered  by  the 
special  judge  was  reversed,  and  the  cau>« 
remanded,  on  the  ground  that  an  aivoint- 
ment  not  thus  evidenced  by  the  record  was 
a  nullity.  "The  entry  of  record  In  such  a 
case,"  says  the  opinion,  "constitutes  at  once 
both  the  authority  of  the  special  Judge  and 
the  evidence  of  that  authority,  without  which 
he  Is  utterly  powerless  to  act."  That  deci- 
sion was  rendered  In  1873,  before  the  enact- 
ment of  the  law  under  consideration,  and 
the  statutes  to  which  it  referred,  of  ooorse, 
contained  no  other  provision  relating  to  the 
record  of  the  appointment  than  that  It  should 
be  "by  an  order  of  record."  The  statutes 
before  us  expressly  designate  what  the  rec- 
ord entry  relating  to  the  election  shall  con- 
tain, and  In  so  doing  dispense  with  the  re- 
cital therein  of  the  details  of  the  proceed- 
ings. 

The  facts  which  must  appear  are  that  a 
temporary  Judge  was  elected,  the  reasons 
therefor,  and  that  he  took  and  filed  the  req- 
uisite oath  of  office.  Section  3967.  As  to  all 
other  essential  facts,  the  presumption  of  reg- 
ularity is  intended  to  be  indulged  until  the 
contrary  fact  be  shown.  In  State  ▼.  Miller, 
111  Mo.  loa  cit.  549,  20  8.  W.  243,  the  Su- 
preme Court  refused  to  hold  void  the  Sec- 
tion of  a  temporary  Judge  althou^  the  rec- 
ord of  the  proceedings  failed  to  show  tlia 
filing  of  the  oath  he  had  taken  and  suliscrib- 
ed  to,  but  based  the  decisi(xi  on  the  ground, 
not  that  the  entry  of  the  record  of  the  elec- 
tl<«  was  sufficient,  but  that,  since  the  provir 
sion  for  electing  a  vedal  Judge  is  Cor  the 
benefit  of  the  public,  justice  and  public  pol- 
icy require  that  the  acts  of  such  special  Judge 
shall  be  held  valid  so  tar  as  they  Involve  the 
interest  of  the  public  and  of  third  persoiis 
where  the  statutory  reason  for  the  election 
existed  and  the  special  Judge  la  in  posses- 
sion of  the  office,  acting  under  color  of  rigbL 

In  Green  ▼.  Walker,  99  Ma  68.  12  S.  W. 
853,  and  State  v.  Gamble,  108  Mo.  500.  IS  S. 
W.  1111,  the  rule  was  applied  that  "the  same 
presumpti(Hui  of  jurisdiction  attach  to  the 
record  of  proceedings  In  circuit  couita  before 
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special  Judges,  as  before  the  regnlar  judge," 
and  tbe  case  laat  cited  Is  directl;  la  point 
Tbe  record  entry  tbere  did  not  redte  tbat  the 
temporary  Judge  had  the  quallflcatlons  of  a 
circuit  Judge — a  fact  the  statutes  make  as 
essential  to  Jurisdiction  as  the  fact  tbat  five 
attorneys  of  the  court  were  present  Section 
3961.  Applying  the  presumption  of  Jurisdic- 
tion and  regularity  la  Judicial  proceedings, 
the  court  say: 

"The  presumption  may  well  be  indulged  that 
the  intelligent  members  of  the  bar  will  not  elect 
any  person  who  is  dlsqnalifled  to  adjudicate 
their  causes,  and,  if  there  was  the  slightest  rea- 
son why  he  should  not  act  some  one  of  tbe  nu- 
merous counsel  herein  would  have  discovered 
it  State  V.  Hosmer.  85  Mo.  553 ;  State  y.  Dod- 
son,  72  Mo.  283 ;  State  t.  Knight  61  Mo.  873. 
The  point  is  overruled." 

And  so  the  presumption  wdl  may  be  In- 
dulged, especially  under  the  express  recital 
In  the  entry  that  the  proceedings  were  ac- 
cording to  law,  that  the  requisite  number  of 
attorneys  were  in  attendance,  as  was  also 
the  successful  candidate.  Whether  or  not  it 
would  be  indulged  if  tbe  statutes  were  sllait 
on  the  subject  of  tbe  contents  of  the  record 
entry  la  Immaterial,  since  section  3967,  as 
we  have  said,  expresses  the  legislative  in- 
tention tbat  tbe  presumption  of  regularity 
shall  obtain  as  to  all  facts  not  specially  des- 
ignated for  Inclusion  in  the  record  entry. 

nie  Judgment  is  affirmed.    All  ccmcur. 

TRIMBLB,  J.,  dissents. 


STATB  on  Inl  of  BATES,  Prosecuting  Attor- 
ney, ex  r«L  CEMTEn  OBBBK  MINING  CO. 
T.  CITT  OF  OARTBRVIIiLB  et  aL     (No. 
1668.) 
(Springfield  Court  of  Appeals.    MiasoarL 
March  U,  1916.) 

1.  MUHIOIFAI.    COBPOBATIORB    «S>1S— BSTAB- 

uaHMBNT—OBJBCTiON— Laches. 

Where  a  municipal  corporation  was  alleged 
to  be  illegally  formed  by  including  plaintiffs 
lands  within  its  limits,  it  was  material  on  ques- 
tion of  his  ladies  in  asserting  such  iUegality 
when  the  effort  to  assess  taxes  sfalost  the  prop- 
erty was  made ;  that  b^g  the  first  assertion  of 
corporate  authority  over  his  lands. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S|  41-44;  Dec.  Dig. 
«=»18.] 

2.  MUIfldFAI.  OOBPORATIORB  «a>3ff— IllXnS— 

Liability  or  Pdbchabkb  of  Land. 

Whether  a  landowner  owned  his  land  on  the 
incorporation  of  the  municipality  or  thereafter 
purchased  it  he  was  chargeable  with  notice  that 
It  was  included  within  the  limits  of  the  city. 

[Ed.  Note.— For  other  cases,  see  Muuidpal 
Corporations,  Cent  Dig.  U  102,  103 ;  Dec.  Dig. 

8.  Quo  Wabbarto  «=»57— QuEsno!7s  Dxteb- 

•      KINABU:. 

In  quo  warranto  proceedings  to  determine 
validity  of  the  act  authorising  the  incorporation 
of  the  municipality,  the  question  whether  the 
relator's  property  might  properly  be  taxed  by  the 
municipality  was  not  involved. 

[Ed.  Note.— For  other  eases,  see  Quo  Warran- 
to, Cent  Dig.  f  68;   Dee.  Dig.  «=a57.] 


4.  MnniCIPAI,  COBPOKATIORB  «=9l8  — ESTAB* 
LISilMSNT— VALIDITT— TiJtK  rOB  ATIACKIIta 
liACnES. 

Where  the  relator  owned  land  for  a  period 
of  over  40  yean  after  the  incorporation  of  a  mu^- 
nicipality  whose  limits  included  his  lands,  and 
the  only  objection  to  the  validity  ot  the  incorpo- 
ration waa  made  thereafter  to  the  assessment 
and  collection  of  taxes  against  his  land,  he  could 
not  have  the  act  of  incorporation  declared  in- 
vaUd,  being  guilty  of  laches. 

[E)d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {g  41-44;  Dec.  Dig. 
<S=>18.] 

Appeal  from  Circuit  Court,  Jasper  County ; 
D.  E.  Blair,  Judge. 

Suit  In  the  nature  of  quo  warranto  by  the 
State,  on  information  of  S.  W.  Bates,  Prose- 
cuting Attorney  of  Jasper  (bounty,  on  tbe  re- 
lation of  the  Center  Creek  Mining  Company, 
against  the  City  of  Cartervllle,  a  municipal 
corporation,  and  others.  Judgment  sustain- 
ing demurrer  to  the  complaint  and  plaintiff 
appeals.     Affirmed. 

R.  F.  Stewart,  of  Webb  City,  and  R.  M. 
Sheppard,  of  Joplin,  for  appellant  Balrd  & 
Gass,  of  CartervlUe,  and  Allen  McReynolds, 
of  Carthage,  for  respondents. 

STUBGIS,  J.  The  relator  appeals  from  a 
Judgment  sustaining  a  demurrer  to  its  peti- 
tion. The  suit  is  in  the  nature  of  a  quo 
warranto  against  the  dty  of  Cartervllle,  Jas- 
per county.  Mo.,  and  Its  officers.  Tbe  amend- 
ed petition  sets  forth  the  names  of  the  offi- 
cers of  said  dty,  together  with  the  title  ot 
the  offices  they  are  each  purporting  to  bold, 
and  alleges  that  each  of  said  officers,  witb- 
out  any  legal  right  or  authority,  unlawfully 
usurped,  used,  held,  and  exercised  tbe  re- 
spective offices  named  therein  in  and  for  said 
dty;  that  relator  owns  a  tract  of  40  acres 
of  land  in  said  dty  which  has  never  beeu 
platted  Into  lots  or  blocks,  but  is  and .  has 
been  used  as  mining  land  and  is  not  adapted 
or  suitable  for  any  other  purpose;  that  no 
public  streets  have  been  evened  or  main- 
tained over  or  across  said  land,  and  no  ben- 
efits are  conferred  on  same  by  its  being  in 
said  dty;  that  in  April,  1887,  the  county 
court  of  Jasper  county.  Mo.,  made  an  order 
attempting  to  Incorporate  the  town  of  Car- 
tervllle, Including  the  plaintiff's  said  land. 
Said  order  is  then  copied  In  full,  but  it  is  suf- 
ficient to  say  tbat  such  order  redtes  that 
on  petithm  of  more  than  two-thirds  of  the 
Inhabitants  of  a  described  territory,  includ- 
ing the  platted  town  of  Cartervllle  and  this 
unplatted  land,  tbe  court  ordered  that  such 
territory  be  incorporated  under  the  name  and 
style  of  the  towu  of  Cartervllle  and  appoint- 
ed the  first  trustees.  Tbe  petition  further 
alleges  that  said  land  of  relator,  embraced 
within  the  territorial  limits  of  said  town  as 
attempted  to  be  Incorporated  as  aforesaid, 
was  not  at  the  date  of  said  alleged  incorpora- 
tion any  part  or  parcel  of  the  platted  town  ot 
Cartervllle,  and  that  tbe  same  was  not  any 
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part  or  parcel  of  the  oommons  of  said  town, 
but  at  that  time  was  open,  unplatted  land 
being  used  for  mining  purposes,  and  that  the 
court,  -without  any  authority  or  Jurisdiction, 
included  and  embraced  said  property  within 
the  bounds  of  the  territory  attempted  to  be 
incorporated;  "that  under  the  statute  then 
in  force  said  Incorporation  and  said  order 
were  void  and  of  no  effect"  The  petition 
further  alleges  that  the  city  of  Carterville 
did  not  attempt  to  enforce  the  collection  of 
taxes  against  relator's  land  until  1903,  when 
a  suit  was  filed  for  the  taxes  for  the  preyious 
fire  years ;  that  said  suit  resulted  in  a  judg- 
ment for  this  relator  because  said  land  was 
not  properly  included  and  embraced  withlu 
the  corporate  limits  of  said  city;  that  no 
further  attempt  to  enforce  taxes  against  said 
land  was  made  till  in  1910,  when  a  suit  was 
filed  for  the  taxes  of  the  previous  five  years. 
The  petition  ends  with  the  prayer  for  Judg- 
ment that  the  aforesaid  officers  have  unlaw- 
fully usurped  and  unlawfully  hold  their  re- 
spective  offices,  and  that  said  officers  and 
said  alleged  city  are  attempting  without  legal 
right  to  cast  upon  the  pr<^)erty  aforesaid  of 
the  relator  the  burdens  of  taxation  of  the  al- 
leged dty  of  Carterrille,  and  that  said  re- 
gpcmdents  and  each  of  them  be  ousted  of 
their  alleged  Jurisdiction  and  authority  to 
exercise  powers,  duties,  and  authority  of  of- 
ficers of  an  incorporated  city  as  to  the  afore- 
said real  estate.  The  demurrer  was  sus- 
tained on  the  ground  that,  on  the  facts  stat- 
ed in  the  petition  the  relator  was  not  enti- 
tled to  the  relief  prayed  for. 

It  will  be  readily  seen  that  relator  is  in 
reality  seeking  to  be  rellered  of  the  burdens 
of  taxation  incident  to  its  land  being  within 
the  corporate  limits  of  the  dty  of  Carterville. 
The  relator  seeks  this  result,  however,  by  a 
proceeding  which,  under  the  facts  alleged, 
strikes  at  the  legal  existence  of  such  city. 
The  relator  does  not  claim  that  any  of  the 
officers  of  said  dty  are  in  any  way  disquali- 
fied, or  that  any  of  them  have  not  been  duly 
and  legally  elected.  Itie  basis  of  the  claim 
that  such  officers  are  usurping  and  unlaw- 
fully holding  and  exercising  the  duties  of 
their  respective  offices  is  that  such  dty  was 
never  legally  incorporated ;  "that,  under  the 
statute  then  in  force,  said  incorporation  and 
said  order  were  void  and  of  no  effect,"  mean- 
ing the  order  of  the  county  court  incorjKJrat- 
ing  said  town  of  Carterville  which  is  the 
foundation  of  the  city's  existence  and  right 
to  exerdse  the  powers  of  a  municipal  cor- 
poration. It  is  evident  that.  If  the  present 
dty  officers  are  usurpers  and  are  holding  and 
exerdsing  their  powers  and  duties  without 
any  right  to  do  so,  then  their  predecessors 
were,  and  their  successors  will  be,  without 
any  sudi  authority,  right,  or  power.  While 
therefore  the  petition,  In  a  way,  seeks  to  oust 
the  dty  and  its  officers  from  exercising  their 
powers  and  duties  with  reference  to  this 
particular  land,  yet  to  do  so  on  the  ground 


stated  would  in  effect  disincorporate  the  dty, 
or  rather  adjudge  Uiat  it  never  was  incorpo- 
rated, and  thereby  strike  down  its  legal  ex- 
istence. 

Tbe  case  dted  and  relied  on  by  relator  as 
authority  for  so  doing  is  State  ex  reL  v.  Mc- 
Reynolds,  61  Mo.  208,  where  it  is  held  that 
under  1  Wagner's  Statutes  1314,  |  1,  a  county 
court  has  no  power  to  incorporate  along  with 
a  platted  town  a  district  of  farming  land 
adjoining,  and  that  when  so  incorporated  the 
town  officers  have  no  authority  to  act  even 
within  the  proper  limits  of  such  town.  This, 
then,  is  a  dear  holding  that  the  Illegality  of 
the  incorporation  cannot  be  confined  to  the 
land  improperly  included,  but  strikes  down 
the  whole  dty  government.  Tlie  town  of 
CartervUle  was  incorporated  under  and  wliile 
this  same  statute  was  in  force,  and  under 
the  doctrine  there  announced  it  is  insisted 
that  the  incorporation  must  be  declared  ille- 
gal and  its  officers  ousted  because  of  the  in- 
clusion of  relator's  unplatted  mining  land 
within  the  corporate  limits. 

It  is  claimed  by  defendants  that  the  atiove 
case  has  lieen  critldsed  and  in  effect  over- 
ruled by  later  dedidons  of  the  Supreme 
Court  Bums  ex  r^  v.  Edgerton,  143  Mo. 
563,  574,  45  S.  W.  298.  On  account  of  the 
changes  In  the  statute,  It  la  difficult  to  deter- 
mine tlie  effect  of  the  latter  case  on  this 
earlier  one;  but  we  find  it  unnecessary  to  de- 
termine this  point 

Much  authority  is  dted,  and  good  reasons 
given,  to  the  effect  that  the  statute  of  lim- 
itations applies  to  this  proceeding,  eepedally 
since  the  state  is  only  a  nominal  party  and  it 
is  being  prosecuted  for  the  use  and  benefit 
of  a  private  individual.  Our  Supreme  Court 
however,  in  the  case  of  State  ex  reL  v.  West- 
port,  116  Mo.  582,  22  S.  W.  888,  adopted  the 
doctrine  of  laches  as  b^ng  more  applicable 
to  cases  of  this  character  than  the  more 
strict  rules  prescribed  by  the  statute  of  lim- 
itations. We  shall  place  our  decision  on  this 
same  ground.  The  court  there  reviewed  and 
quoted  from  a  large  number  of  cases  and 
announced  the  law  in  this  state  to  be  that 
quo  warranto  proceedings  will  not  lie  to  de- 
prive a  dty  or  its  officers  of  their  franclilses 
because  of  irregularities  in  its  organization 
after  the  lapse  of  a  considerable  period  of 
time,  in  that  case  twelve  years,  during  whicii 
the  dty  has  exercised  its  public  functions 
and  its  corporate  existence  has  been  recog- 
nized by  the  various  branches  of  the  state 
government.  Under  the  doctrine  of  laches, 
the  length  of  time  is  only  one  element  to  be 
taken  into  consideration,  and  one  case  dted 
(Jameson  v.  People,  16  111.  257,  63  Am.  Dec.. 
304)  holds  that  four  years  will  be  soffident 
where  a  dty  has  exerdsed  its  public  func- 
tions and  issued  and  negotiated  its  obliga- 
tions, to  prevent  inquiry  Into  defects  In  the 
original  )  organization.  The  court  in  tbe 
Westport  Oaae  sums  np  tbe  matter  by  say- 
ing: 
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"If  there  ia  to  be  no  limit  to  ladi  pnxseeding, 
and  if  at  any  period  of  time,  liowever  remote 
from  the  time  of  the  organization  of  a  municipal- 
ity, a  proceeding  by  quo  warranto  con  be  resort- 
ed to,  and  Bnch  municipality  and  its  officers 
ousted  of  their  franchises,  *  *  *  it  would 
effectually  destroy  the  credit  of  municipalities 
generally,  to  snch  an  extent  as  to  render  it  im- 
poBsible  to  grade  and  improve  their  streets,  or 
to  constTDct  any  kind  of  improvements  pro- 
motive of  the  health,  welfare,  and  convenience  of 
their  inhabitants,  and  issue  bonds  or  tax  bills  in 
pajrment  thereof." 

This  case  Is  approved  In  Perkins  v.  Field- 
ing, 119  Mo.  149,  24  S.  W.  444,  27  S.  W.  1100, 
where  It  Is  held  that,  since  the  consequences 
would  be  to  sweep  away  all  the  legislation 
of  a  prosperous  and  growtng  city  on  the 
faith  of  which  property  rights  have  been 
acquired,  obligations  Incurred,  and  public 
money  expended  for  a  period  of  ten  years, 
public  policy  will  excuse  the  courts  from  "en- 
tertaining or  even  entering  upon  the  discus- 
sion of  such  a  proposition,  as  an  open  ques- 
tion. In  a  •  •  •  proceeding  by  the  state, 
at  this  late  date."  In  State  ex  rel.  v.  Town 
of  Mansfield,  99  Mo.  App.  149,  72  8.  W.  471, 
a  proceeding  like  this  by  quo  warranto  to 
deprive  a  dty  of  the  fonrth  class  of  its  fran- 
chises and  privileges,  the  court  held  that 
the  withholding  or  granting  such  relief  is 
largely  within  the  discretion  of  the  court,  and 
that,  after  such  city  had  been  Incorporated 
and  exercised  its  franchises  for  eight  years, 
the  Judgment  of  ouster  would  be  refused  on 
the  ground  of  laches,  since  public  and  pri- 
vate Interests  would  be  seriously  impaired. 
See,  also.  State  ex  rel.  r.  Huff,  106  Mo.  App. 
354,  79  8.  W.  IWO. 

[1-4]  In  the  present  ease,  It  Is  shown  that 
the  corporate  existence  of  the  dty  of  Car- 
terrlUe  Is  challenged  nearly  40  years  after  Its 
Incorporation  for  a  defect  in  the  original  or- 
der of  Incorporation.  We  take  notice  that 
this  dty  Is  one  of  the  prosperous  and  Im- 
portant dtles  of  this  state,  having  a  popula- 
tion of  over  6,000  Inhabitants.  It  has  ap- 
peared as  a  party  at  Interest  in  several  cas- 
es In  the  appellate  courts. 

It  Is  alleged,  and  must  be  taken  as  true 
here,  that  the  dty  did  not  attempt  to  collect 
taxes  against  this  land  till  it  sued  In  ISOS 
for  the  taxes  b^;lnnlng  with  1886.  This 
bears  on  the  question  of  laches  as  excusing 
relator  from  beginning  this  proceeding  soon- 
er. Why  the  dty  collectiH-  had  thus  been 
derelict  In  his  duty  in  favor  of  relator  is  not 
shown.  It  Is  not  dalmed,  however,  that  tax- 
es had  not  been  regularly  assessed  against 
this  property  during  all  the  previous  years. 
Another  tax  suit  was  brought  In  1910  for  the 
taxes  for  the  previous  five  years,  and  the  re- 
port of  tills  case  (State  ex  reL  v.  Mining  Co., 
262  Mo.  490,  171  S.  W.  356)  shows  that  the 
dty  was  successful  in  that  case  and  why  it 
was  not  successful  In  the  previous  one.  It  la 
not  shown  when  relator  acquired  this  land, 
bat  whether  It  owned  it  when  the  town  was 
Incorporated,  or  bought  it  thereafter,  it  must 


have  known  that  such  land  had  beea  Included 
in  the  original  corporate  boondaries  and  was 
subject  to  the  Jurisdiction  of  said  dty.  It 
is  shown  that  It  has  been  resisting  the  pay- 
ment of  taxes  for  more  than  10  years. 
Whether  relator  can  or  ought  to  obtain  re- 
lief ftom  the  burdens  of  dty  taxation,  for 
which  It  alleges  It  receives  no  b«ieflts  what- 
ever, Is  not  before  us.  We  have  no  hesita- 
tion, however,  in  holding  that,  after  all  these 
years  of  de  fbcto  existence,  relator  cannot 
by  this  proceeding  destroy  the  corporate  life 
of  this  dty  by  calling'  In  question  defects  in- 
hering In  the  original  order  of  incorporatlmi. 
The  Judgment  will  therefore  be  affirmed. 

FARRINGTON,    J.,    concurs;     BOBBRT- 
SON,  P.  J.,  not  sitting. 


DUDLEY  et  al.  v.  WALDROP.    (No.  1427.) 

(Springfield   Court   of   Appeals.     Missouri. 
March  11.  1916.) 

1.  Appeal  and  £bbob  <S=3987(3)— Rkvuw  or 

EVIDKNCE. 

On  appeal  in  an  equity  case,  the  Court  of 
Appeals  will  consider  the  e\ndence. 
.  [HJd.  Note. — For  other  cases,  see  Appeal  and 
iOrror,    Cent    Dig.    |    880S;    Dec.    Dig.    «=» 
e87(3)J 

2.  VXNDOB    AlfD    PURCHASBB    «=>244   —    PlTB- 

ohaseb'b  Biohts—Notice  OF  Prior  Incum- 

BRANCB — STTmcaXfCT  OV  EVIDEI70E. 

In  ejectment  by  representatives  of  a  ven- 
dor of  laad  who  covenanted  agoinst  incumbranc- 
es, eridence  held  sufficient  to  show  that  defend- 
ant purcliaser  of  the  land  had  no  actual  notice 
of  a  prior  deed  of  trust. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  (8  609-611;  Dec.  Dig. 
<8=»244.] 

3.  Covenants  €=>122— Rights  of  PuBcnASEB 
— Insolvency  of  Vendor — "Insolvent." 

In  ejectment  by  representatives  of  a  vendor 
of  laud  against  the  buyer,  who  sought  rescission 
for  breach  of  the  covenant  against  incumbrances, 
evidence  held  sufficient  to  show  that  the  vendor 
was  "insolvent,"  having  insufficient  available 
assets  to  meet  all  of  his  obligations. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent  Dig.  g  224 ;   Dec.  Dig.  «=9l22. 

For  other  definitions,  see  Words  and  I'hrases, 
First  and  Second  Series,  Insolvent.] 

4.  Covenants  «s»96(4)  —  Cotxnant  aoainst 

INCUHBBANCES — BREACH. 

The  mere  existence  of  an  outstanding  prior 
deed  of  trust  constitutes  a  breach  of  the  cove- 
nant against  incumbrances  contained  in  a  ven- 
dor's deed,  entitling  the  grantee,  while  in  pos- 
session, to  recover  nominal  damages. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent.  Dig.  i  115;    Dec.  Dig.  €=>96(4)J 

6.  Covenants  «=a39  —  Covenants  against 
INCUKBBANCBB— Notice  to  Pubchassb. 
Where  the  purchaser  of  land  had  actual  no- 
tice of  a  prior  deed  of  trust,  the  vendor  by  war- 
ranty deed  was  not  relieved  from  liability  under 
his  covenant  against  incumbrances. 

(Ed.  Note.— For  otiier  cases,  see  Oovanants, 
Cent.  Dig.  f{  39,  40;  Dea  Dig.  «=939.] 
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e.  Vkndob  awd  Pukobaseb  *a»112Cl)  — 
Bights  or  PuBOHAsaK— Beuet  fkom  Pay- 
ment—Dei-bct  IN  Trrut. 

A  grantee  under  a  deed  containing  cove- 
nants of  title,  in  undisputed  possession,  will 
not  be  relieved  from  payment  of  the  purchase 
money  merely  because  of  a  defect  of  title,  in 
the  absence  of  fraud. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  }{  199,  200;  Dec.  Dig. 
«=>112(1).] 

7.  Appeai.  and  Ersok  ®=>1071(Q  —  EQT7ITT — 
Bkview. 

In  an  equity  case,  .where  the  facta  shown 
at  trial  justified  the  relief  granted,  the  Court  of 
Appeals  must  affirm  the  judgment,  though  the' 
findings  of  the  trial  court  do  not  cover  all  the 
facts  proven. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  4230 ;  Dec.  Dig.  iS=»10n(©.] 

8.  Covenants  «=a>104— Breach  or  Covenant 
AGAINST  Incuscbbances— Right  of  Rescis- 
sion. 

Where  the  purchaser  of  land,  holding  under 
deed  containing  a  covenant  against  incum- 
brances, discovered  an  outstanding  prior  deed  of 
trust,  and  decided  to  rescind  the  sale,  refusing 
to  pay  more  of  the  price,  whereupon  her  gran- 
tor, who  was  insolvent,  transferred  the  purdiase- 
money  notes  to  others  representing  him,  fore- 
closing the  purchase-money  mortgage,  and  the 
transferees  of  the  notes  bought  the  land  in, 
bringing  ejectment,  which  was  converted  into  a, 
Buit  in  equity  by  the  answer,  such  purchaser  was 
entitled  to  rescission  of  the  contract  by  a  decree 
plucing  the  parties  in  statu  quo. 

[Ed.  Note. — For  other  cases,  see  Covenants, 
Cent  Dig.  {  170;   Dec.  Dig.  <Ss>104.] 

Appeal  from  Clrcnit  Conrt,  Pemiscot  Ooan- 
ty ;  Frank  Kelly,  Judge. 

Action  by  L.  M.  Dudley  and  another  against 
Susie  Waldrop.  From  a  Judgment  for  de- 
fendant, plaintiffs  appeal.    Affirmed. 

0.  B.  Bragg,  of  Caruthersville,  for  appel- 
lants. C.  G.  Shepard  and  Everett  Beeves, 
botb  of  Caruthersville,  for  respondent. 


BOBBBTSON,  P.  J.  This  action  was  com- 
menced March  15,  1913,  and  plaintiffs'  peti- 
tion Is  one  In  ejectment  to  recover  posses- 
sion of  40  acres  of  land  In  Pemiscot  county. 
The  defendant's  answer  alleges  that  one 
Frank  W.  Dudley,  who  Is  the  brother  of  the 
plaintiff  L.  M.  Dudley  and  the  son  of  the 
plaintiff  M.  F.  Dudley,  on  September  29, 1910, 
for  a  consideration  of  $2,600,  conveyed  the 
said  land  to  her  by  a  warranty  deed  with 
covenants  against  incumbrances;  that  the 
purchase  price  of  said  land  was  paid,  $600 
in  cash  and  the  balance  In  five  notes  of  $400 
each,  dated  September  26,  1910,  and  due  on 
the  15th  day  of  November  of  each  of  the  five 
succeeding  years,  secured  by  a  deed  of  trust, 
and  that  defendant  paid  the  sum  .of  $100  on 
the  first  of  said  notes;  that  she  defaulted, 
and  the  deed  of  trust  given  to  secure  the 
balance  of  the  purchase  price  was  foreclosed 
December  14,  1912 ;  that  at  the  time  Frank 
W.  Dudley  sold  her  the  land  and  executed 
tlie  warranty  deed  there  was  then  outstand- 
ing the  deed  of  trust  given  by  him  to  secure 


an  Indebtedness  of  his  amounting  to  $2,500, 
which  was  not  paid  off  at  the  time  of  said 
foreclosure;  that  at  the  time  she  bought 
the  land  the  said  Frank  W.  Dudley  frandn- 
lenOy  represented  that  It  was  free  of  In- 
cumbrances; that  she  knew  nothing  of  this 
prior  deed  of  trust  but  relied  upon  the  war- 
ranties In  her  deed,  and  that  relying  there- 
upon she  purchased  the  land  and  made  the 
payments  as  aforesaid,  went  Into  the  pos- 
session of  said  land,  and  made  Impcove- 
ments  thereon  of  the  value  of  $300 ;  that  at 
the  foreclosure  sale  the  plaintiffs  purchased 
the  land  for  said  Frank  W.  Dudley  and  had 
full  knowledge  of  the  facts  concerning  her 
transactions  with  him,  and  that  he  was  in- 
solvent The  prayer  of  the  petition  is  that 
Frank  W.  Dudley  be  made  a  party  to  the 
suit;  that  he  be  required  to  deliver  np  de- 
fendant's notes  to  him  secured  by  the  deed 
of  trust  and  that  they  be  canceled ;  tiiat  be- 
fore the  plaintiffs  be  permitted  to  recover 
possession  of  the  land  they  be  required  to 
pay  defendant  the  $700  and  the  value  of 
her  Improvements;  and  that  said  sums  be 
decreed  to  be  a  lien  on  said  land. 

The  plaintiffs  filed  a  reply  alleging  that 
they  were  the  true  owners  of  the  land  and 
that  they  paid  a  valuable  consideration  there- 
for. They  also  allege  that  they  held  the 
notes  given  by  defendant  to  Frank  W.  Dud- 
ley. Frank  W.  Dudley  was  made  a  party 
defendant,  or  voluntarily  appeared,  and  til- 
ed a  r^ly  to  defendant's  answer  admitting 
the  sale  of  the  land  to  the  defendant  and 
the  execution  of  her  notes  and  deed  of  trust, 
and  alleging  that  the  notes  were  transferred 
to  the  plaintiffs  for  a  valuable  consideration, 
and  that  when  defendant  bought  the  land 
she  knew  that  the  prior  deed  of  trust  was 
thereon,  and  understood  that  it  would  be 
paid  when  dae.  He  !S>ecifically  denies  that 
the  warranty  in  his  deed  to  the  defendant 
"has  at  any  time  herein  been  broken"  and 
concludes  with  a  general  denial  of  each  and 
every  other  allegatimi. 

Upon  the  issues  thus  formed  the  trial  was 
had  March  6,  1914,  and  on  the  12th  day  of 
that  month  the  court  made  a  finding  of  facts, 
and  entered  a  judgment  providing  that  the 
plaintiffs  should  be  charged  with  the  pay- 
mrats  made  by  defendant  together  with  in- 
terest, making  a  total  of  $838,  and  with  $214.- 
20,  the  value  of  her  improvements ;  also  that 
defendant  should  be  charged  with  $660,  the 
rental  value  of  the  premises  during  the  time 
she  had  occupied  the  land,  thus  making  a 
difference  in  her  favor  <^  $392,20.  It  vraa 
then  adjudged  that  the  plaintiffs  recover 
possession  of  the  land  upon  the  payment  of 
said  balance  due  the  defendant,  and  that 
amount  was  adjudged  to  be  a  ll«i  upon  the 
land  until  paid,  and  also  provided  for  a 
special  execntioa  in  the  event  it  was  not 
paid  within  60  days  from  the  date  of  said 
judgment     It  was   also  further  adjudged 
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that  the  defendant's  notes  be  delivered,  and 
vroduced  In  court,  and  canceled. 

On  the  next  day  after  this  judgment  was 
entered  the  court  modified  it  by  piorlding 
that  upon  the  plalntiils  filing  their  appeal 
bond  in  this  case,  that  they  be  entitled  to 
the  posaesalon  of  the  land  and  a  writ  of 
restltatlon  therefor.  I^e  appeal  bond  was 
giyen  and  plaintiffs  thereupon  went  into  pos- 
session, a  practice  calculated  to  cause  com- 
plications, should  it  be  necessary  to  reverse 
the  judgment  and  remand  the  cause. 

The  plaintiffs  have  appealed  and  Susie 
Waldrop  is  the  only  person  appearing  here 
as  respondent 

The  appellants  insist  here  that  the  Judg- 
ment cannot  be  sustained  under  the  law  and 
the  evidence.  This  contention  Is  based  upon 
the  proposition  that  since  the  defendant  was 
not  evicted  from  or  disturbed  in  her  posses- 
sion of  the  land  by  the  holder  of  the  "prior 
deed  of  trust,  that  there  was  at  most  only 
a  technical  breach  of  the  warranty  deed  ex- 
ecuted to  her  by  said  Frank  W.  Dudley,  and 
that  there  was,  therefore,  only  such  a  breach 
as  would  entitle  her  to  nominal  damages. 

[1, 2]  Before  proceeding  to  discuss  the  legal 
questions  involved,  we  shall  refer  generally 
to  the  facts  disclosed  la  the  trial  of  the  case. 
There  appears  to  be  little  controversy  about 
the  facts,  but  as  it  is  an  equity  case,  so  made 
by  defendant's  answer,  we  have  considered 
the  evidence  and  concluded  that  the  finding 
of  facts  by  the  trial  judge  are  correct,  and 
without  reviewing  the  testimony  in  detail 
It  is  sufficient  to  sUte  that  we  find  that  it 
discloses  that  the  facts  and  circumstances 
surrounding  the  transfer  of  defendant's 
notes  to  the  plaintiffs  by  Frank  W.  Dudley 
did  not  constitute  them  bona  fide  purchasers 
for  value  without  notice,  but  that  all  of  their 
acts  in  c<»u>ection  herewith  are  for  him, 
and  that  in  this  case  they  represent  and 
stand  for  Frank  W.  Dudley.  It  appears  that 
one  of  the  plaintiffs  claims  to  have  bid  $1,500 
at  the  foreclosure  sale,  but  no  part  of  it 
was  paid  except  by  adjusting  some  alleged 
prior  transactions  between  them  and  Frank 
W.  Dudley,  and  no  credits  were  indorsed  on 
the  notes.  The  question  of  defendant's 
knowledge  of  the  prior  deed  of  trust  at  the 
time  she  bought  the  land  was  not  a  very 
vigorously  contested  Issue.  The  defendant 
testified  that  she  would  not  have  bought  this 
land  if  she  had  known  at  the  time  there  was 
a  deed  of  trust  on  it,  and  that  as  soon  as  she 
learned  this  fact  she  refused  to  pay  any  more 
of  the  purchase  price.  Defendant's  hus- 
band represented  her  in  the  purchase  of  the 
property,  but  prior  to  the  date  of  the  trial 
he  died.  The  only  witness  who  testified  in 
bdialf  of  the  plnintlffB  upon  this  question  of 
notice  to  the  defendant  testified  that  he  talk- 
ed with  defendant's  husband  two  or  three 
monttia  after  the  purdkase  of  the  land,  and 
that  defendant's  husband  then  knew  there 
was  ■  prior  deed  of  trust  on  the  land,  but 


the  witness  says  he  did  not  kaow  whether 
the  defendant's  husband  knew  this  before 
the  purchase.  The  plaintiffs  do  not  under- 
take to  deny  that  the  defendant  had  no  actual 
notice  of  this  prior  deed  of  trust,  and  do  not 
deny  that  she  refused  to  pay  the  purchase 
price  because  of  and  as  soon  as  she  learned 
of  this  deed  of  trust,  so  that  we  must  bold 
that  there  Is  proof  of  the  fact  that  she  had 
no  actual  notice  of  the  prior  deed  of  trust 
when  she  bought  the  land.  £^nk  W.  Dudley 
testified  upon  this  question,  but  his  testi- 
mony concerning  what  defendant's  deceased 
husband  knew  concerning  the  prior  deed  of 
trust  was,  upon  motion  of  the  defendant, 
stricken  out,  and  tbe  plaintiffs  saved  no  ex- 
ception thereto. 

Tile  prior  deed  of  trust  was  dated  Feb- 
ruary 1,  1910,  and  conveyed  «  tract  of  126 
acres.  The  note  secured  by  that  deed  of 
trust  was  not  due  at  the  date  of  the  trial  of 
the  case  at  bar  and  the  record  does  not  dis- 
close when  it  matured.  On  the  same  date 
that  Frank  W.  Dudley  conveyed  the  40  acres 
to  the  defendant  he  also  conveyed  to  one 
Brooklyn  Davis  40  acres  of  this  tract,  and 
as  a  part  of  the  consideration  therefor  Davis 
assumed  the  payment  of  the  note  which  the 
prior  deed  of  trust  was  given  to  secure. 

[3]  It  is  alleged  In  defendant's  answer  that 
Frank  W.  Dudley  was  Insolvent  The  testi- 
mony as  to  his  solvency  is  as  follows: 

"Q.  You  have  no  property  in  this  county  or 
state  in  your  name  now'  A.  I  have  none  in  my 
name  or  anybody  else's  name,  except  what  little 
stock  I  have  on  hand  now.  Q.  You  don't  rnn 
a  bank  account  any  more  in  your  name?  A. 
Yes ;   I  bare  a.  small  bank  account," 

He  referred  to  some  property  in  New  Mexi- 
co, Irat  it  appears  he  transferred  that  to  his 
motlier.  We  hold  that,  for  the  purposes  of 
this  case,  the  insolvency  of  Frank  W.  Dudley 
was  shown.  Mitchell  v.  Bnadstreet,  IIS  Mo. 
226,  240,  22  S.  W.  358,  724,  20  L.  R.  A.  138, 
38  Am.  St  Rep.  592.  He  had  only  a  small 
bank  account  and  we  must  presume  that  was 
Iniraffldent  to  pay  the  amount  of  the  prior 
deed  of  trust  which  secured  a  note  for  $2,500. 
Before  one  can  be  said  to  be  solvent  he  must 
have  sufficient  available  assets  as  will  meet 
fM  of  his  obligations.  The  reference  by  the 
witness  to  "what  little  stock"  he  had  on  hand 
does  not  aid  the  situation.  He  first  virtual- 
ly admits  his  insolvency  and  then  what  be 
farther  says  does  not  change  the  situation. 

The  trial  court  jmade  no  finding  on  the 
question  of  the  alleged  solvency  of  Frank 
W.  Dudley,  evidently  because  it  was  thought 
to  be  Immaterial.  The  relief  granted  is  evi- 
dently based  on  the  idea  that  the  defendant 
was  entitled  to  it  on  the  mere  breach  of  the 
covenants  in  the  deed  from  Frank  W.  Dudley 
to  her.  This,  however,  we  hold  is  not  the 
law. 

[4]  Prior  to  the  time  when  plaintiff  isstir 
tuted  this  action  there  had  been  no  effort 
made  to  evict  defendant  from  the  land  by 
the  holder  of  the  prior  deed  of  trust  or  by 
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any  other  person.  The  mere  existence,  how- 
ever, of  the  oatstanding  prior  deed  of  trust 
constituted  a  breach  of  covenant  against  In- 
cumbrance contained  In  the  deed  to  the  de- 
fendant Collier  V.  Gamble,  10  Ma  467,  473 ; 
Blondean  v.  Sheridan,  81  Mo.  645,  651; 
Leet  V.  Gratz,  124  Mo.  App.  304,  403,  101  S. 
W.  696.  The  breach  of  the  covenant  thus 
made  entitles  the  grantee,  while  In  posses- 
sion, to  recover  nominal  damages.  Kellogg 
V.  Malln,  62  Mo.  429,  433. 

[E]  Plaintiifs'  brief  asserts  that  defendant 
had  actual  as  well  as  constructive  notice, 
when  she  bought  this  land,  of  the  prior  deed 
of  trust;  but,  even  if  the  testimony  had  so 
disclosed,  such  notices  would  not  have  re- 
lieved the  grantor  in  the  warranty  deed  from 
his  covenant  against  incumbrances.  Clore 
V.  Graham,  64  Mo.  249,  255. 

[6]  A  grantee  nnder  a  deed  containing  cove- 
nants of  title,  in  undisputed  possession,  will 
not  be  relieved  against  the  payment  of  the 
purchase  money  on  the  mere  ground  of  de- 
fect of  title,  in  the  absence  of  fraud.  Crumb 
V.  Wright,  97  Mo.  13,  19,  10  8.  W.  74,  and 
cases  there  cited;  Hhrt  v.  Hannibal  &  St 
Joseph  R.  Co.,  65  Mo.  509,  510.  In  the  case 
of  Barton's  Adm'r  v.  Rector,  7  Mo.  624,  is  re- 
ported an  (pinion  in  the  case  where  the 
plaintiff  had  an  executory  contract  to  pur- 
chase land  and  brought  an  action  to  rescind 
his  contract  and  for  cancellaticxi  of  his  un- 
paid notes.  The  plaintiCF  knew  at  the  time  he 
purchased  that  there  was  an  incumbrance 
upon  the  property,  and  upon  that  point  it 
was  held  that  such  knowledge  precluded 
him  from  obtaining  relief  in  a  court  of  equity. 

The  case  of  Herman  v.  HaU,  140  Mo.  270, 
41  S.  W.  733,  discloses  a  suit  in  equity  to 
rescind  a  contract  for  the  purchase  of  land, 
wherein  the  defendant  had  given  a  warranty 
deed,  and  the  plaintiff  paid  a  portion  of  the 
purchase  price  and  gave  his  notes  secured 
by  a  deed  of  trust  on  the  land  for  the  bal- 
ance. There  the  contract  was  rescinded  (140 
Mo.  276,  41  S.  W.  733)  and  relief  was  grant- 
ed similar  to  that  in  the  case  at  bar.  The 
opinion  also  shows  (140  Mo.  274,  41  S.  W. 
733)  that  the  plaintiff  went  into  possession 
after  he  purchased.  The  relief  there  grant- 
ed was  based  upon  fraud. 

[7,  8]  In  the  case  at  bar  we  have  a  party 
seeking  rescission  and  relief  against  an  in- 
solvent grantor.  The  facts  are  that  defend- 
ant knew  nothing  of  the.  prior  deed  of  trust 
when  she  bought  the  land  and  accepted  the 
deed  from  Frank  W.  Dudley.  As  soon  as 
she  discovered  this  defect  in  the  title  she  te»- 
tlfled  that  she  refused  to  make  further  pay- 
ments on  tile  purchase  price.  This  is  not 
denied,  isind  we  accept  it  as  a  fact  In  con- 
sidering the  case.  Her  right  to  the  relief 
here  granted  depends  upon  the  position  she 
was  in  at  that  time  and  when  she  answered 
in  this  case.  If  she  then  had  the  right  to 
rescind,  and  the  facts  at  the  trial  justified 
the  teiisl  granted  by  the  trial  court,  it  is  our 


duty  to  affirm  the  Judgment  although  the 
findings  of  that  court  do  not  cover  all  the 
facts  proven,  the  case  having  been  converted 
into  one  In  equity  by  the  answer.  Walther  v. 
Null,  233  Mo.  104,  110,  134  S.  W.  993. 

When  the  defendant  discovered  the  exist- 
ence of  the  prior  deed  of  tmst  ttiere  had  been 
a  technical  breach  of  the  covenants  of  war- 
ranty in  the  deed  to  her.  There  w'as  an  outr 
standing  defect  in  the  title  certain  to  be  en- 
forced unless  Davis,  who  had  assumed  it, 
discharged  it  as  he  had  agreed  to  do;  but 
defendant  was  put  in  the  attitude  where  she 
must  decide  to  either  r^  on  the  covenants 
of  warranty  In  her  deed  or  rescind  and  seek 
restoration.  She  decided  to  rescind,  refus- 
ed to  pay  more,  and  thereafter  the  insol- 
vent warrantor  proceeded  to  place  the  pur- 
chase-price notes  in  the  bands  of  the  plain- 
tiffs and  he  made  strenuous  efforts  In  the 
trial  to  prove  that  they  were  bona  fide  pur- 
chasers for  value.  In  this  he  failed.  Eted 
defendant  net  elected  to  rescind,  and  had 
stood  on  the  covenants  of  warranty  and  paid 
the  remainder  of  the  purchase  price,  she 
would  have  been  compelled  to  discharge  the 
prior  deed  of  trust  if  Davis  had  not,  since 
Frank  W.  Dudley  could  not  have  bem  com- 
pelled to  pay.  Under  these  circumstances  a 
court  of  equity  will  grant  reUef.  Heady  v. 
Hollman,  251  Mo.  632,  636,  158  S.  W.  19. 
The  situation  of  the  defendant  was  such  that 
equity  demands  that  she  be  given  the  relief 
granted  by  the  trial  court  The  outstand- 
ing defect  was  not  a  doubtful  or  an  nnoer- 
tain  one,  and  the  fact  that  Davis  had  assum- 
ed it  would  not  relieve  her  of  serious  com- 
plications if  he  did  not  discharge  it  All 
parties  are  restored  to  their  original  position 
by  the  judgment  from  which  the  aiqpeal  la 
taken,  and  it  should  not  be  disturbed. 

To  sustain  the  judgment  of  the  trial  court 
the  defendant  has  dted  Shroyer  v.  Ntck^ 
55  Mo.  264;  Hannibal  &  St.  Joseph  B.  Co. 
V.  Shortridge,  86  Mo.  662;  Rumsey  v.  Otis, 
133  Mo.  85,  34  S.  W.  661 ;  Swon  v.  Stevens, 
143  Mo.  384,  46  S.  W.  270;  Hewitt  v.  Price, 
204  Mo.  81,  102  S.  W.  647,  120  Am.  St  R^ 
681;  PaUUo  v.  Martin,  107  Mo.  App.  663, 
83  S.  W.  1010;  Parsons  v.  Kelso,  141  Ma 
App.  369,  126  S.  W.  227.  Since  we  do  not 
deem  these  as  authorities  for  upholding  the 
judgment,  a  brief  reference  will  be  made 
to  them  whidi  we  think  is  suffldent  to  jus- 
tify our  failure  to  adopt  them  as  contnrillng 
in  this  case.  The  Shroyer  Case  involved  an 
ejectment  suit  brought  by  a  widow  who  had 
joined  in  a  defective  conveyance  to  the  de- 
fendant, and  it  was  tield,  since  the  defective 
deed  conld  not  be  reformed,  that  the  court 
should,  in  rendering  judgment  for  plaintlfl 
for  x>os8e8slon,  award  the  defendant  the  value 
of  the  permanent  improvements  together 
with  the  purchase  money  paid,  less  the  valiM 
of  the  rents  and  profits.  The  Shortridge 
Case  is  one  in  which  the  plaintiff  sought  to 
purchase  the  land  and  was  put  In  paesesslon 
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peudlng  negotlatioiis.  The  effort  to  buy  fail- 
ed, and  tbe  defendant  waa  allowed  tbe  value 
of  bis  improvements,  which  was  adjudged  a 
lien,  and  the  idaintiff  restrained  from  issu- 
ing execution  for  possession  until  the  amount 
was  paid.  The  Bumsey  Case  was  a  similar 
action,  and  it  was  held  that  tbe  Judgment 
for  possessioD  should  be  stayed  nntll  defend- 
ant's damages  for  breach  of  warranty  had 
been  determined  and  until  tlie  insolvent 
plaintiff  bad  paid  her  share  of  such  dam- 
ages. The  Swon  Case,  ejectment,  holds  that 
the  answer  there  converted  the  case  into  an 
equity  suit,  and  also  that  the  deed  of  trust 
ui>on  which  plaintiff  relied  was  improperly 
foreclosed.  The  Judgment  was  reversed,  and 
the  cause  remanded  with  directions  to  enter 
a  decree  setting  aside  the  sale  and  direct- 
ing an  accounting  to  be  had  as  to  the  amuunt 
due,  restraining  a  sale  unless  tbe  defendant 
thereafter  defaulted.  In  the  Hewitt  Case 
an  action  was  brought  to  recover  the  balance 
alleged  to  be  due  on  a  note  secured  by  a  deed 
of  trust,  the  deed  of  trust  theretofore  hav- 
ing been  foreclosed  and  the  proceeds  of  the 
sale  credited  upon  the  note.  The  defense 
set  ap  was  a  fraudulent  foreclosure  and  a 
consequent  inadequate  prica  The  trial  court 
adjudged  that  tbe  defendant  should  pay  in- 
to court  the  amount  due  on  tbe  note  and  that 
the  plaintiff  should  deposit  a  quitclaim  deed 
with  the  clerk  conveying  to  the  defendant 
the  land  described  in  the  deed  of  trust.  The 
Judgment  contained  other  matters  not  neces- 
sary to  notice.  There  was  no  criticism  of 
the  form  and  manner  of  the  relief  granted, 
but  tbe  Judgment  was  reversed  and  the  cause 
remanded  because  of  lack  of  proof  on  cer- 
tain questions.  In  the  PatUlo  Case  the  de- 
fendant was  granted  relief  for  improvements 
made,  taxes  and  purchase  price  paid,  be- 
cause of  the  fact  that  lie  bad  purchased  the 
land  from  tbe  plaintiff  in  an  administration 
proceeding,  gone  into  possession,  and  tbe 
title  had  failed.  In  the  Parson  Case  the 
opinion  is  by  this  court  and  Involved  a  res- 
cission of  an  executory  contract  to  purchase 
land. 
Tbe  Judgment  is  afiSrmed. 

PAKBINGTON  and  STURQIS,  JJ.,  concur. 

FRANKLIN  COUNTY  v.  MISSOUBl  PAtt 

BY.  CO.     (No.  14068.) 
(St  Louis  Court  of  Appeals.    Missouri.    March 

7,  1016.) 
Couirrs  «=3231  (5)— Appellate  Jubisdictioh— 

COtJNTT  AS  rARTT. 

A  county  imng  a  party  to  the  cause  to  open 

a   highway,  Jurisdiction   of  the   appeal   is  not 

in  the  Court  of  Appeals,  but  the  Supreme  0>urt. 

[Ed.  Note.— For  other  cases,  see  Courts,  Ont. 

Dig.  I  654;   Dec.  Dig.  «=>231(5).] 

Appeal     from    Circuit     Court,    Franldln 
Ck)untj. 

"Not  to  be  officially  published." 
Proceeding    by   the    County   of   Franklin 


against  the  Missouri  Padflc  Railway  Com- 
pany. From  the  Judgment,  said  Company 
appeals.    Transferred  to  Supreme  Court 

Jesse  H.  Schaper,  of  Washington,  Mo.,  and 
O.  D.  Coram,  of  St  Louis,  for  appellant 
Jesse  M.  Owen  and  O.  E.  Meyersieck,  both 
of  -Union,  for  respondent 

REYNOLDS,  P.  J.  The  county  of  Frank- 
lin instituted  proceedings  in  its  county  court 
to  open  a  public  road  across  the  right-of-way 
of  the  Missouri  Pacific  Railway  Company  at 
or  near  Little  Berger  Creek  Bridge  in  that 
county.  As  the  result  and  in  that  proceed- 
ing, the  county  court  allowed  the  Railway 
Company  one  hundred  dollars  damages.  Dis- 
satisfied with  the  award  the  Railway  Com- 
pany appealed  to  the  circuit  court,  where  on 
a  trial  before  that  court,  a  Jury  being  waiv- 
ed, tbe  Railway  Ck>mpany  was  allowed  $57.- 
82.  From  this  the  Railway  Company  ap- 
pealed to  our  court 

The  api>eal  is  not  within  our  Jurisdiction, 
the  county  of  Franklin  being  a  party  to  the 
cause.  The  cause,  together  with  the  files 
therein,  is  transferred  to  the  Supreme  Court 

NORTONI  and  ALLEN,  JJ.,  concur. 


CLARK  V.  GRANBY  MINING  ft  SMELTING 

CO.     (No.   1587.) 

(Springfield   Court  of  Appeals.     Missouri. 

March  11, 1916.) 

1.  Bailment  9»31(3)— Neouoenob  of  Bail- 
o»— Actions— Evidence. 

In  an  action  for  the  death  of  plaintiff's  hus- 
band killed  by  a  boiler  explosion,  evidence  held 
insufficient  to  establish  defendant's  negligence 
in  repairing  tbe  boiler  which  it  loaned  to  de- 
ceased. 

[Ed.  Note.— For  other  cases,  see  Bailment, 
Cent  Dig.  i  ISl ;   Dec.  Dig.  «=»31(3).] 

2.  Evidence    «=»597— Stjwicienct— Conjko- 

TDBE. 

A  verdict  cannot  l>e  supported  on  conjee 
ture. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {  2449;   Dec.  Dig.  «=597.] 

3.  Neolioencb  ®=»121(2)— Bes  Ipsa  LoQtn- 
TUB— Scope  of  Doctrine. 

Where  plaintiff  alleged  and  relied  on  neg- 
ligence of  defendant  in  making  repairs  on  a 
boiler  wliich  exploded  killing  her  husband,  the 
doctrine  of  res  ipsa  loquitur  has  no  application; 
specific  negligence  having  been  pleaded. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Coit  Dig.  if  218,  225,  271;  Dec.  Dig.  e=» 
121(2).] 

4.  Nbolioenoe  «s»121(2)— Bes  Ipsa   Loqui- 
TUB— Scope  of  Doctrine. 

Where  a  boiler  which  exploded  killing  plain- 
tiff's husband  was  not  under  defendant's  control, 
recovery  cannot  be  had  nnder  the  doctrine  of 
res  ipsa  loquitur. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  U  218,  225,  271;  Dec.  Dig.  <8=> 
121(2).] 

6.  Appeal  and  Errob  «=>1175(5)— Determi- 
nation— Revexsal— Remand. 

Wbere  the  record  showed  that  plaintiff's 
attorneys  vigorously   prosecuted   the   case  and 
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•dvanced  every  eoncdvable  theory  in  its  preaen- 
tation,  but  the  evidence  was  wholly  inadequate 
to  juatify  recovery  on  the  theory  hat  adopted, 
it  must  be  assumed  that  on  retrial  no  addibcmal 
evidence  warranting  recovery  could  be  procur- 
ed, and  the  judgment  will  be  reversed  without 
remand. 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  |  4679;  Dec.  Dig.  *=» 
1175(5).] 

Appeal  from  Circuit  Court,  Jasper  County ; 
D.  E.  Blair,  Judge. 

Action  by  Eugenia  dark  against  the  Gran- 
by  Mining  &  Smelting  Company.  From  Judg- 
ment tor  plaintiff,  defendant  appeals.  Re- 
versed. 

EUot,  Ohaplln,  Blayney  &  Bedal,  of  St 
Louis,  and  George  Hubbert,  of  Neosho,  for 
appellant  Walden  ft  Andrews,  of  Joplln, 
and  Cbas.  Stephens,  of  Columbus,  Kan.  (Hor- 
ace Ruark,  of  Neosho,  of  counsel),  tor  re- 
spondent 

ROBEOaTSON,  P.  J.  A  Jury  trial  resulted 
In  a  verdict  in  favor  of  plaintiff  for  $6,000, 
upon  which  Judgment  was  entered,  and  from 
which  defendant  has  appealed.  The  action  is 
for  wrongful  death.  PlalndiTs  husband  was 
worthing  about  a  boiler  owned  by  the  defend- 
ant when  It  exploded  and  Itilled  him.  Th« 
land  upon  which  it  was  being  used  was  own- 
ed by  defendant  and  had  been  opened  up  for 
mining  purposes,  and  tine  defendant  had  pro- 
mulgated rules  and  regulations  providing  that 
persons  desiring  to  operate  thereon  should  do 
so  only  aft«r  the  consent  of  the  defendant 
was  obtained  and  the  rules  and  regulations 
were  signed.  Long  before  the  accident  oc- 
curred, one  J.  D.  Davis  had  signed  the  rules 
and  regulations,  and  thereby,  according  to 
said  rules,  became  a  licensee  of  defendant  tor 
the  purpose  of  searching  for  and  mining  ores 
upon  said  lots.  In  the  course  of  his  opera- 
tions, he  had,  without  objection  on  the  part 
of  the  defendant,  associated  with  blm  in  said 
operations  other  persons,  including  the  plain- 
tiff's husband.  While  they  were  worlcing 
upon  these  lots,  they  discovered  elsewhere 
upon  defendant's  land  a  skid  bolter  and  in- 
quired of  a  representative  of  defendant  if  it 
could  he  borrowed,  llie  boiler  was  25  or  30 
years  old,  and  had  been  used  at  various  plac- 
es on  defendant's  land  by  prospectors  and 
miners,  and  It  seems  that  no  one  connected 
with  the  defendant  knew  anything  about  the 
boiler  at  that  time,  and  the  representative  of 
whom  inquiry  was  first  made  stated  that  he 
would  ascertain  from  others  in  higher  au- 
thority about  this  matter.  Later  it  was  de- 
cided that  the  defendant  would  loan  the  tx>il- 
er  to  the  plaintifTs  husband  and  his  associ- 
ates. They  procured  the  boiler,  and,  after 
they  had  operated  it  a  short  time,  a  leak  was 
discovered  in  tlie  Are  box,  and  employes  of 
the  defendant  undertook  to  repair  it  In 
making  the  repairs  they  took  out  four  bolts 
and  replaced  three  with  washers  thereon  and 
one  where  a  stay-bolt  was  taken  out  they 


reamed  the  hole,  placed  a  large  bolt  therein, 
and  riveted  It  In  abont  four  weelcs  after 
these  repairs  were  made,  the  explosioa  ooenr- 
red.  Hie  plaintiff's  husband  was  alone  at  the 
boiler  when  it  exploded,  but  witnesses  testi- 
fied that  shortly  prior  to  the  explosion  there 
was  no  unusual  pressure  of  steam,  and  toe 
witness  testified  that  he  examined  the  l>oiler 
after  the  explosion  and  discovered  that  a 
rupture  had  occurred  around  this  riveted 
bolt.  No  charge  was  made  by  the  defendant 
for  this  repair.  This  is  a  su£9cient  reference 
to  the  facts  for  a  general  outline  of  the  case^ 
and  later  we  will  necessarily  discuss  some  of 
them  more  in  detail. 

At  the  close  of  the  testimony,  the  defendant 
requested,  and  was  refused,  an  Instruction  di- 
recting the  Jury  to  return  a  verdict  tor  it 

At  the  request  of  the  plaintiff,  the  jury 
was  instructed,  in  substance,  that  If  defend- 
ant's employes,  in  making  the  repairs,  "did 
not  use  such  care  as  an  ordinarily  skillful 
and  prudent  man  would  have  used  under  the 
same  or  similar  drcumstauces,"  and  as  a  re- 
sult of  such  want  of  care  the  explosion  oc- 
curred and  resulted  in  the  death  of  plainUfTs 
husband,  then  the  verdict  should  be  for 
plaintiff. 

There  was  clearly  no  testimony  upon  which 
to  base  any  charge  of  negligence  as  to  the 
placing  of  the  bolts  with  the  patches  or  wash- 
ers; the  contest,  as  the  instruction  was  evi- 
dently intended  to  cover,  was  over  the  result 
of  putting  in  the  riveted  bolt  witliout  a  wash- 
er or  patch. 

The  contention  of  appellant  is  that  Its  de- 
murrer to  the  evidence  should  have  been  sus- 
tained, because  there  is  a  failure  of  proof 
on  any  theory,  and  because,  at  most,  the  de- 
fendant owed  plaintiff's  husband  only  the 
duty  of  slight  care,  was  liable  only  In  the 
event  of  gross  negligence;  also,  that  tbo  duty 
did  not  devolve  upon  the  defendant  to  fur^ 
nish  a  safe  boiler,  but  only  to  disclose  defects 
of  which  It  actually  Imew,  and  that  the  de- 
fendant undertook  to  stop  the  boiler  frcm 
leaking  around  the  bolts,  wMch  It  did. 

To  meet  the  contention  vpoa  the  part  of 
the  appellant,  the  plaintiff  asserts  that: 

"Where  an  act  of  negligenoe  is  emineDtly 
dangerous  to  the  lives  of  others,  the  guilty  par- 
ty is  liable  to  the  one  injured  by  the  negli- 
gence, whether  there  \>e  a  contract  between 
them,  violated  by  the  negligence  or  not" 

Also,  It  is  contended  under  the  evidence 
that  It  is  clear  that  what  was  to  be  done  by 
the  respective  parties  under  the  contract  was 
for  their  mutual  profit,  and  then  further  as- 
sertions are  made,  equally  as  far  from  the 
facts  and  the  theory  on  which  plaintiff  sub- 
mitted the  case,  concerning  the  supervisory 
control  of  the  boiler  by  the  defendant 

It  will  thus  be  seen  that  If  there  were  suf- 
ficient testimony  to  make  any  sort  of  a  case, 
there  might  be  involved  In  this  case  the  diffi- 
cult application  of  a  rule  that  will  not  pe- 
nalize an  accommodating  lender  of  property 
nor  relieve  one  trom  liability  who  has  been 
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reckless  ta  Us  conduct  towards  others,  and, 
as  there' are  many  cases  cited  In  the  briefs, 
we  refer  to  a  few. 

In  3  R.  O.  U  138,  the  following  discassion 
of  the  question  applicable  to  the  original 
lending  may  be  found: 

"61.  UabUitu  for  Defeett  m  Property  Bailed. 
—The  extent  of  a  bailor's  liability  for  injuries 
resulting  to  a  bailee  from  the  presence  of  de- 
fects in  the  article  bailed  depends  primarily  on 
the  class  to  which  the  particular  bailment  con- 
cerned belongs.  Where  a  bailment  is  purely 
gratuitous  and  has  been  created  for  the  exclu- 
sive benefit  of  the  bailee,  as  where  articles  are 
loaned  to  another  simply  for  his  own  use  with- 
out any  reward  or  compensation  being  reoeived 
from  him  by  the  lender,  the  latter's  only  duty 
in  respect  to  defects  is  to  Inform  the  former  of 
any  of  whidi  he  is  aware,^  and  wMch  might  make 
the  use  of  the  loan  periloiis  to  him  or  to  hip 
servants.  The  ground  of  this  obligation  is  that 
when  a  person  lends  he  ought  to  confer  a  bene- 
fit, and  not  do  a  mischief.  But  the  obligation 
of  a  mere  lender  goes  no  further  than  this,  and 
he  cannot,  therefore,  be  madb  liable  for  not 
communicating  anything  which  he  did  not  in 
fact  fcnow,  whether  he  ought  to  have  known  it 
or  not  Where,  however,  the  bailment  is  Tor  the 
mutual  benefit  of  both  bailor  and  bailee,  the 
former'a  obligation  is  correspMidingly  enlarged; 
and  it  is  therefore  his  duty  to  deliver  the  thing 
hired  in  a  proper  condition  to  be  used  as  con- 
templated by  the  i>artie8.  For  a  failure  to  do  so, 
he  is  justly  held  liable  for  the  damage  directly 
resnltine  to  the  bailee  from  its  unsafe  eondi- 
tioo.  This  distinctimi  is  fundamental  and  seems 
to  be  generally  recognized." 

Cited  in  support  of  the  above  quotation  is 
the  case  of  Gagnon  t.  Dana,  69  N.  H.  264,  39 
AU.  982,  41  L.  R.  A.  389,  76  Am.  St  Rep.  170, 
and  the  note  to  Robideanz  v.  Hebert,  12  IJ. 
R.  A.  (N.  S.)  632. 

In  the  case  of  Young  t.  Wabers-Pierce  OH 
Co.,  185  Mo.  634,  662,  84  S.  W.  929,  a  quotation 
is  made  from  Van  Winkle  t.  American  Steam 
BoUer  Insurance  Co.,  S2  N.  X  Law,  240,  10 
Atl.  472,  which  announces  a  rule  applicable 
to  mie  gratuitously  mailing  repairs  on  dan- 
gerous Instrumentalities: 

"It  is  this:  That  in  all  cases  in  which  any 
person  undertakes  the  performance  of  an  act 
which,  if  not  done  with  care  and  skill,  will  be 
highly  dangeirous  to  the  persons  or  lives  of  one 
or  more  persons,  known  or  unknown,  the  law, 
ipso  facto,  imposes,  as  a  public  duty,  the  obUga- 
tlon  to  exercise  such  care  and  skilL  The  law 
hedges  round  the  lives  and  persons  of  men  with 
much  more  care  than  it  employs  when  guard- 
ing thar  property,  so  that,  in  this  particular,  it 
makes  every  one,  in  a  way,  his  brother's  keei)er ; 
and  therefore  it  may  well  be  doubted  whether,  in 
any  supposable  case,  redress  should  be  vdthheld 
from  an  innocent  person  who  has  sustained  im- 
mediate damage  by  the  neglect  of  another  in 
doing  an  act  which,  if  carelessly  done,  threatens. 
In  a  high  degree,  one  or  more  persons  with  death 
or  great  bodily  harm.  Such  misfeasances,  if 
they  result  fatally,  are  indictable  crimes.  When 
th«y  inflict  particular  damage  upon  individuals, 
they  should,  it  is  conceived,  be  actionable." 

[1,  2]  Nevertheless  it  yet  becomes  necessary 
to  determine  if  there  is  any  testimony  whkb 
even  tends  to  support  the  verdict.  It  Is  un- 
controverted  that  this  was  an  old  boiler; 
that  lealES  are  readily  discovered  In  any 
Iwller  when  filled  with  water  and  not  in  use ; 
that  boilers  frequently  leak  about  the  bolts ; 
and  that  this  explosion  occurred,  as  alleged 


in  plalntifTs  petition,  about  four  weeks  after 
the  repair  was  made.  The  first  witness,  E. 
W.  Crou<^,  who  testified  in  behalf  of  plain- 
tiff, stated  that  after  the  explosion  he  ex- 
amined the  boiler  and  discovered  that  tbe 
stay-bolt  in  question  had  blowed  out;  that 
at  that  point  the  metal  was  about  one-eighth 
of  an  inch  thick.  Another  witness  for  plain- 
tiff, Robert  E.  Lee  Seat,  one  of  the  parties 
interested  in  the  proposition  where  the  boiler 
was  being  used,  simply  testified  to  the  leak 
and  the  request  of  defendant  to  make  tbe  re- 
pair which  he  pointed  out.  J.  D.  Davis,  one 
of  the  partners  with  whom  plaintifTs  hus- 
band was  interested,  testified  for  plaintiff 
and  identified  the  rules  and  regulations  of 
defendant.  Noah  Hood,  a  witness  for  plain- 
tiff, testified  that  he  examined  the  boiler  aft- 
er the  explosion  to  ascertain  the  thickness  of 
tbe  sheet  where  the  repair  was  made,  and 
that  in  some  places  it  was  only  tbe  thickness 
of  one  thread  and  In  other  places  it  was 
thicker.  He  testified  U:iat  bolts  in  the  back 
end  of  the  boiler  pulled  through  the  boiler 
sheet,  but  that  he  knew  nothing  about  tbe 
bolt  upon  which  the  liability  of  defendant  in 
this  case  depends.  James  Edgar  Briton,  a 
witness  for  plalntLtf,  testified  that  the  thick- 
est place  in  the  sheet  of  tbe  fire  box  was  in 
tbe  locality  of  tbe  b<dt  in  question  between 
tbe  stay-b^ts,  and  that  there  the  sheet  was 
between  a  twelfth  and  sixteenth  of  an  inch. 
He  was  asked  if  tbe  tear  of  the  explosion 
broke  into  tbe  hole  where  this  riveted  stay- 
bolt  was,  and  he  said  be  thought  not.  J.  A. 
Iiawtber,  a  witness  for  plaintiff,  testified  that 
he  knew  nothing  about  any  bolts  put  in; 
that  he  saw  tbe  boiler  after  the  explosion, 
but  did  not  notice  the  bolt  of  which  complaint 
was  made.  The  plaintiff  inquired  of  tliis  wit- 
ness as  an  expert  and  obtained  his  opinion 
that,  if  tbe  l>oUer  sheet  at  the  place  where 
this  bolt  was  riveted  was  only  a  sixteenth  of 
an  inch  in  thickness,  it  would  not  be  safe 
to  rivet  the  bolt  there  without  a  washer  or 
patch. 

In  behalf  of  defendant,  tbe  employes  who 
repaired  the  boiler  testified,  and  stated  that 
at  the  place  where  the  bolt  was  riveted  the 
boiler  sheet  was  of  tbe  usual  thickness.  They 
also  testified,  on  cross-examination,  that  In 
their  opinion,  if  tbe  boiler  sheet  was  no  more 
than  a  sixteenth  or  twelfth  of  an  inch  in 
thickness  at  the  point  where  the  bolt  was 
riveted,  it  would  not  hold.  They  also  tes- 
tified that  the  mineral  water  that  was  used 
in  the  boUer  wUl  eat  around  the  stay-bolts. 
The  witness  who  testified  as  to  the  place 
wbere  tbe  boiler  sheet  broisB  stated  that  it 
was  between  tbe  stay-bolta 

It  is  apparent  that  the  questions  pTopotuaA- 
ed  to  tbe  witnesses  by  tbe  plaintiff  on  tbe 
assumption  the  boiler  sheet  was  too  thin  for 
remedying  any  defect  therein  by  riveting  a 
iMdt  were  all  based  upon  what  witnesses  tes- 
tified was  tbe  thickness  of  tbe  sheet  between 
the  bolts.  Fnrtbermore,  and  a  fact  which 
supersedes  all  other  propositions  to  whidi  we 
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have  referred,  we  tell  to  find  any  testimoDy 
which  In  onr  opinion  connects  the  alleged 
mpture  at  the  riveted  bolt  with  the  cause 
of  the  explosion.  The  fact  that  there  was  a 
break  at  that  point  does  not  tend  to  prore 
that  such  opening  caused  the  explosion.  All 
it  proves  Is  that  as  the  result  of  an  unusual 
pressure  this  point  gave  way.  The  riveted 
bolt  was  In  the  bottom  or  lower  side  of  the 
fire  box,  and  after  passing  through  the  boiler 
sheet  there  Is  extended  through  the  water, 
into  and  through  the  bottom  of  the  boiler.  It 
Is  difficult  to  understand,  and  we  think  that 
It  does  not  necessarily  follow,  that,  because 
at  the  point  of  this  break  the  boiler  plate 
had  been  forced  upward  toward  and  Into  the 
Are  box,  this  condition  was  brought  about 
or  the  explosion  caused  by  a  leak  at  this 
point.  We  are  unable  to  conceive  of  any  fact 
which  would  tend  to  connect  the  character  of 
the  break  said  to  have  been  discovered  at  the 
riveted  bolt  with  the  alleged  leaky  conditl<« 
of  the  boiler.  If  we  undertake  to  argue  that 
the  negligence  of  the  defendant  consisted  in 
not  properly  reinforcing  the  boiler  at  that 
point,  then  we  are  confronted  with  the  neces- 
sity of  finding  the  proof  that  the  weakness 
of  the  boiler  at  this  place  caused  the  ex- 
plosion. There  were  many  other  breaks  in 
the  boiler,  and  plaintiff  would  have  us  argue 
that  since  defendant  undertook  to  repair  at 
this  particular  point,  and  after  the  exploslcm 
there  was  a  break  there,  therefore  defend- 
ant'fl  negligence  caused  the  explosion,  ir- 
respective of  the  tect  that  at  many  other 
places  there  were  breaks  and  even  breaks  at 
other  places  in  the  flre  box  where,  as  the  case 
was  submitted  by  the  plaintiff,  no  duty 
rested  on  defendant  to  Inspect  or  repair.  It 
Is  a  self-evident  fact  that  by  reaming  the  old 
hole  and  putting  in  a  stay-bolt  the  general 
strength  of  the  boiler  was  increased,  and  It 
was  at  least  up  to  the  uniform  strength  of 
the  lAeet  between  the  Ixdts.  The  undisputed 
facts,  also,  are  that  other  bolts  in  the  rear 
end  of  the  boiler  pulled  out,  and  consequent- 
ly the  bolt  in  the  alleged  defective  portion  of 
the  boiler  withstood,  we  might  suppose,  as 
great  a  pressure  as  other  portions. 

"When  the  ultimate  fact  is  not  susceptible  of 
direct  proof,  its  existence  mast  directly  f<^ow 
as  a  reasonable  conclusion  from  its  basic  facts 
and  circumstances,  and  it  may  be  stated  as  an 
axiomatic  rule  that  whenever  a  court  or  jury 
is  left  by  the  evidence  in  a  situation  where,  in 
order  to  find  the  ultimate  fact  alleged,  they  must 
piece  out  the  facts  adduced  with  conjecture  or 
supposition,  the  plaintiff  must  be  held  to  have 
failed  in  his  proof."  Kane  v.  Mo.  Pac.  K.  Co., 
251  Mo.  13,  30,  157  S.  W.  644. 

[S]  In  this  case  there  is  no  place  for  the 
rule  of  res  ipsa  loquitur,  since  the  plaintlfC 
alleged  and  relied  upon  in  the  trial  and  In 
the  submission  of  the  case  to  the  Jury  the 
specific  negligence  df  the  defendant  in  plac- 
ing the  riveted  stay-bolt  In  the  boiler,  and 
our  conclusion  must  be  that  the  platntlff 
wholly  failed  to  prove  any  act  of  negligence 
on  the  part  of  the  defendant     McGrath  v. 


St.  Louis  Transit  Co.,  19T  Mo.  97.  105,  9* 
S.  W.  872,  and  Evans  v.  Wabash  R.  Gk>.,  222 
Mo.  435,  452,  121  S.  W.  36. 

[4]  Tills  is  not  a  case  where  tiie  reasons 
for  the  rule  of  res  ipsa  loquitur  are  all  pres- 
ent. Certainly  the  operation  of  the  boUer 
was  not  within  the  control  or  under  the  man- 
agement of  the  defendant  to  the  extent  re- 
quired by  that  mle,  and  its  dnty  to  repair 
did  not  at  any  time  extend  to  that  entire 
instrumentality.  McOrath  v.  Railroad,  197 
Mo.  97,  104,  94  S.  W.  872,  supra. 

[t]  There  clearly  la  no  possible  theory  up- 
on which  plaintiff  la  entitled  to  recover  on 
the  record  before  us,  and  the  only  remaining 
question  is  as  to  whether  we  should  remand 
the  case  for  another  trial ;  and  in  deciding 
this  question  we  should  consider  the  manner 
in  which  the  trial  here  Involved  was  cmdnct- 
ed  to  ascertain  if  there  Is  a  fair  probability 
that  plaintiff  cftn  consistently  develop  a  case 
for  a  Jury.  That  this  was  a  vigorously  prose- 
cuted-case  is  disclosed  by  the  record.  The 
plaintiff  advanced  every  conceivable  theory 
of  law  in  the  presentation  of  the  case.  Dur- 
ing the  course  of  the  trial,  three  amendments 
were  made  in  the  petition.  Although  defend- 
ant objected  and  made  affidavits  of  sarprise, 
the  trial  proceeded,  and  <xily  upon  its  final 
submission  was  the  theory  upon  which  it  Is 
submitted  here  Irrevocably  adhered  to  and 
adopted.  Assuming,  as  we  must,  that  the 
plaintiffs  attorneys  were  as  diligent  and 
I)ersistent  in  gathering  the  facts  as  they  were 
in  the  presentation  of  the  law,  there  could  be 
no  further  material  testimony  brought  for- 
ward in  the  event  of  another  trial.  Owing  to 
the  facts  developed,  as  shown  by  the  record, 
we  are  nnable  to  ascertain  how  any  further 
facts  could  exist  tlian  are  here  disclosed. 
Sykes  t.  St.  Louis  &  San  Francisco  Ry.  Co., 
178  Mo.  693,  715,  77  8.  W.  723;  Hanna  v. 
Minnesota  Life  Ins.  Co.,  241  Mo.  383,  402, 146 
S.  W.  412 ;  and  Bennett  v.  Terminal  Railroad 
Ass'n.  242  Mo.  125,  135, 145  S.  W.  433. 

The  Judgment  la  reversed. 

FARRINGTON,  J.,  concurs.  STURQIS,  J, 
takes  no  part  In  the  decision. 


BEATTI  ▼.  HEATH.     (No.  11828.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

March  6,  1916.) 

1.  Saues  «=>360(3)— Action  fob  Pbicb—Bvi- 

DENCK. 

In  an  action  for  the  price  of  coal  aold  and 
delivered  to  defendant,  where  defendant  adoilt- 
ted  receiving  it,  but  claimed  that  he  did  not 
purchase  it  from  the  plaintiff,  but  from  the 
plaintiff's  son,  who  had  previously^  carried  on  the 
bnsinesa  under  another's  name,  in  partial  paj- 
mcnt  of  bis  debt  to  defendant,  the  ezclusion  of 
evidence  of  the  son's  indebtedness  to  defendant, 
and  that,  while  owning  the  business,  had  agreed 
to  pay  it  in  coal,  waa  erroneous. 

fEd.  Note.— For  other  cases,  see  Sales.  Cent 
Dig.  H  Ml,  1069;    Dm.  Dig.  «s>3S0(3).] 
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B.  Principai.  and  Agent  <8=9l4S(3)— Sau  bt 
Agent— Set-Oft  against  Peincipai.. 
Where  an  agent  sells  goods  of  his  princl- 
pay  as  his  own,  without  any  knowledge  on  the 
part  of  the  poichaser  that  the  goods  are  not  his 
own,  the  purchaser  will  be  entitled  to  set  off 
a  debt  due  to  him  from  the  agent  against  the 
price  of  the  goods. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  |§  515-517;  Dec.  Dig.  «=> 
148(3).l 

3.  Pbincipal  aro  Agent  «=»190(3>— Agbnct 

— Notice. 

In  an  action  for  coal  sold  and  delivered  to 
defendant,  in  which  the  defense  was  that  it  had 
been  purchased  of  the  plaintiS  but  of  his  son, 
who  had  previously  carried  on  the  same  business 
under  a  different  name,  and  wlio  had  promised 
to  pay  part  of  his  debt  to  defendant  by  the  de- 
livery of  coal,  a  showing  that  the  son's  name 
was  the  same  as  the  changed  name  under  which 
the  plaintiff  carried  on  the  business  and  the  tele- 
phone answer  of  the  son  to  defendant  that  he 
was  Beatty,  "of  the  Beatty  Coal  Compapy  now," 
would  not  warrant  the  inference  of  notice  to  de- 
fendant of  the  change  of  ownership,  and  that 
the  son  was  merely  the  agent  of  plaintiff,  his 
successor. 

[Ed.  Note. — Vor  other  cases,  see  Principal  and 
Agent,  Gent.  Dig.  |  720;  Dec.  Dig.  «=9l90(3).] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;    Clyde  WUcox,  Judge. 

"Not  to  be  officially  published." 

Action  by  G.  B.  Beatty,  doing  business  un- 
der name  of  the  Beatty ,  Coal  Company, 
against  William  Bea  Heath.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  cause  remanded. 

W.  Rea  Heath,  of  Kansas  City,  In  pro.  per. 
House,  Ifanard,  Allen  &  Johnson,  of  Kansas 
City,  tor  respondent 

JOHNSON,  J.  The  point  urged  by  respond- 
ent that  alleged  errors  relating  to  matters  of 
exception  are  not  before  us  for  review  be- 
cause the  abstract  of  the  record  proper  falls 
to  show  the  filing  of  the  bill  of  exceptions  and 
the  filing  and  overruling  of  the  motion  for 
a  new  trial  is  found  to  be  not  well  taken. 
Under  rule  26  of  this  court  (169  8.  W.  rr) 
which  is  the  same  as  rule  32  of  the  Supreme 
Court  (169  S.  W.  xl)  record  entries,  evidenc- 
ing leave  to  file,  and  the  filing  of  the  bill  of 
exceptions  need  not  be  set  out  in  the  abstract, 
the  bare  statement  that  the  bill  of  exceptions 
was  duly  filed  being  sufficient,  if  it  is  un- 
challenged by  the  respondent  The  state- 
ment In  that  part  of  the  abstract  relating  to 
the  record  proper  that  "defendant  duly  filed 
in  said  circuit  court  his  bill  of  exceptions  in 
this  cause"  is  a  compliance  with  the  rule,  and 
is  not  weakened  by  the  subsequent  statement 
that  "all  of  the  above  appear  upon  the  rec- 
ord, and  are  printed  herein  in  a  bill  of  excep- 
tions and  made  a  part  hereof,"  in  view  of  the 
recitals  found  in  the  abstract  of  the  bill  of 
exceptions  that  the  circuit  court  before 
whom  the  cause  was  i>endlng,  "doth  sign  the 
same  [bill  of  exceptions]  and  order  that  It 
be  filed  and  be  a  part  of  the  record  in  said 
cause,  and  the  same  is  so  filed."    The  deci- 


sions of  the  Supreme  Court  relied  upon  by 
respondent  to  support  this  point  antedate  the 
adoption  of  rule  32,  and  are  no  l<mger  au- 
thoritative. The  abstract  recites  the  record 
entries,  showing  the  filing  in  proper  time 
and  the  overruling  of  the  motion  for  a  new 
trial.  It  is  not  necessary  or  proper  to  set  out 
this  motion  in  that  part  of  the  abstract,  and 
since  it  and  the  exception  to  the  order  over- 
ruling It  appear  In  the  abstract  of  the  bill 
of  exceptions,  we  hold  that  appellant  has  duly 
presented  matters  of  exception  upon  which 
he  predicates  his  claim  of  error.  Plaintiff, 
who  was  doing  a  retail  coal  business  in  Kan- 
sas City  under  the  name  of  Beatty  Coal  Com- 
pany, sued  defendant,  a  lawyer,  in  a  Justice 
court  upon  an  account  of  $31.30,  for  coal 
sold  and  delivered  In  October  and  December, 
1913..  Defendant  admits  receiving  the  coal, 
but  claims  he  did  not  purchase  it  from  plain- 
tiff, but  from  plaintiff's  aoa,  Richard  R.  Beat- 
ty. who  agreed  to  deliver,  and  did  deliver,  It 
in  partial  payment  of  a  debt  he  owed  defend- 
ant. A  jury  was  waived,  and  the  court  after 
hearing  the  evidence,  rendered.  Judgment  for 
plaintiff.  Defoidant  appealed,  and  argues 
that  in  certain  rulings  upoa  evidence  the 
court  erroneouriy  deprived  him  of  the  right  to 
establish  essential  elements  of  Us  defenaei 

From  the  evidence  admitted  by  the  court  it 
appears  that  young  Beatty  had  been  the  pro- 
prietor of  a  coalyard  at  Second  and  Oak 
streets  in  Kansas  City,  wbl<^  be  conducted 
under  the  name  of  the  BxcBlslor  Coal  Com- 
pany, but  he  failed  In  business,  and  about 
September  1,  1913,  was  succeeded  by  plain- 
tiff, his  father,  who  became  the  owner,  con- 
tinued the  business  under  the  name  of  the 
Beatty  Coal  Company,  and  employed  his  son 
to  assist  Um.  Defendant  had  purchased 
coal  of  Richard  while  the  latter  was  doing 
business  as  the  Eixoelslor  Coal  Company,  had 
also,  so  he  claims,  acted  as  attorney  and 
agent  of  the  owner  of  the  premises  In  renting 
them  for  the  coalyard,  and  as  the  attorney 
for  another  cUent  he  had  a  claim  for  damages 
against  Rlcliard,  had  settled  that  case,  and  in 
the  settlement  agreed  to  permit  Richard  to 
pay  $50  of  the  damages  in  coal,  to  be  deliver- 
ed to  defendant  as  ordered.  In  October,  1913, 
defendant,  without  knowledge  of  any  (4iange 
In  the  ownership  of  the  business,  telephoned 
the  coal  ofllce,  and  was  answered  by  Bidiard. 
Be  ordered  a  quantity  of  coal  of  the  value  of 
$14,  which  afterward  was  delivered  to  him. 
He  testified  that  in  the  conversation  he  be- 
gan by  asking  'If  tills  was  the  Excelsior 
Coal  Company,"  and  was  answered,  "This  is 
Richard  Beat^."  Then  be  gave  his  order, 
and  Beatty  answered,  "All  right."  Nothing 
was  said  about  the  change  of  ownership,  nor 
was  defendant  informed  that  Richard  was 
taking  the  order  only  as  the  agent  of  the 
owner  of  the  business.  The  version  ot  this 
conversation  appearing  In  the  testimony  of 
Richard,  who  was  introduced  as  a  witness 
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by  plalntlir,  does  not  differ  greatly  from 
that  of  defendant  He  does  not  say  he  In- 
formed defendant  that  he  ■was  no  longer  the 
proprietor  of  the  business,  bat  states  that. 
In  answer  to  the  first  Inquiry  "if  this  was 
the  Excelsior  Coal  Company,"  he  replied, 
"This  is  Richard  Beatty,  Mr.  Heath,  of  the 
Beatty  Coal  Company  now."  The  court 
seems  to  have  regarded  this  answer  as  proof 
of  notice  to  defendant  of  the  change  of  owner- 
ship, and  as  proof  that  defendant  knew  he 
was  buying  the  coal  from  plaintiff  through 
an  agent  who  had  no  actual  or  apparent  au- 
thority to  deliver  his  employer's  goods  in 
payment  of  his  own  debt.  The  court  refused 
to  admit  evidence  offered  by  defendant  tend- 
ing to  show  that  Richard,  despite  the  ap- 
parent change  of  ownership,  was  the  real 
proprietor  of  the  business,  and  that  he  was 
indebted  to  defendant  in  the  sum  of  $S0  on 
accoant  of  the  settlement  of  the  damage  case, 
and  had  agreed  to  pay  the  debt  In  coal  as 
ordered  by  defendant. 

[1,  J]  The  court  erred  In  rejecting  proof 
that  Richard  was  indebted  to  defendant,  and, 
while  owner  of  the  business,  had  agreed  to 
pay  the  debt  in  coal.  With  that  fact  estab- 
lished, in  addition  to  the  conceded  fticts  In 
evidence,  the  case  unquestionably  would  fall 
within  the  rale  that  where  the  agent  sells 
goods  of  his  principal  as  his  own,  without 
any  knowledge  on  the  part  of  the  purchaser 
that  the  goods  are  not  his  own,  the  pnrdtiaser 
wUl  be  entitled  to  set  off  a  debt  due  to  Mm 
from  the  agent  against  the  price  of  the  goods. 
Greene  v.  Chickering,  10  Mo.  112 ;  Henderson 
V.  Botts,  56  Mo.  App.  141.  The  role  thus  is 
stated  in  Story  on  Agency: 

"So,  if  the  agent  has  sold  goods  in  his  own 
name,  no  other  person  being  known  as  princi- 
pal, and  the  agent  agrees,  at  the  time  of  the 
sale,  that  the  vendee  may  set  off  against  the 
price  a  debt  due  to  him  by  the  agent,  that  set- 
off will  be  as  good  axainst  a  suit  brought  by  the 
griucipal  as  it  would  be  if  the  suit  was  brought 
y  the  agent  for  the  price." 

The  author  says  in  the  following  section 
that,  in  such  cases — 

"the  principal  will  not  be  permitted  to  Intercept 
the  rights  of  such  third  person  in  regard  to  the 
agent;  but  he  must  take  the  contract,  subject 
to  all  equities,  in  the  same  way  as  if  tlie  agent 
were  the  sole  principaL" 

The  principal  may  sue  upon  the  contract 
as  his  own,  subject  to  a  defense  based  on 
equities  It  gives  the  defendant  against  the 
agent 

[31  The  testimony  which  the  court  accepted 
as  proof  of  notice  to  defendant  of  the  change 
of  ownership,  and  therefore  notice  that  Rich- 
ard was  merely  the  agent  of  plaintiff,  Ills  suc- 
cessor, will  not  warrant  the  inference  of 
such  notlofe  Rl<diard  had  been  doing  busi- 
ness for  himself  in  the  name  of  a  corpora- 
tion; defendant  bad  dealt  with  him  in  that 
name,  and  the  answer  to  defendant's  inquiiy 


that  he  was  "Rlduird  Beatty  of  the  Beatty 
Goal  Company  now,"  carried  no  other  in- 
formation or  suggestion  than  that  he  was 
Still  doing  business  there,  but  under  another 
name.  In  the  light  of  all  the  facts  and  cir- 
cumstances of  the  transaction  the  answer 
seems  to  have  been  Intended  to  be  ambiguous, 
to  lead  defendant  to  believe  he  was  dealing 
with  a  principal  and  not  with  an  agent  and 
yet  covertly,  to  assert  the  contrary. 

The  court  in  the  rullngrs  on  evidence  we 
have  discussed  deprived  defendant  ol  a  right 
to  establish  by  proof  constitutive  elements  of 
a  good  defense.  The  Jndgmoit  is  revo-sed, 
and  the  cause  remanded. 

TRIMBLB,  J.,  concurs  in  separate  opin- 
ion.   EliLISON,  P.  J.,  concurs  in  result 

TRTMBIiE,  J.  It  appears  from  the  record 
that  the  only  change  made  in  the  manner  of 
conducting  the  business  when  the  son's  own- 
ership ceased  and  that  of  the  fto.ther'B  began 
was  to  diange  the  name  from  the  Excelsior 
Coal  Company  to  that  of  the  Beatty  Coal 
Company.  The  son  had  been  conducting  it  in 
the  former  name,  and  he  continued  in  ap- 
parent control  after  the  ftither*s  ownership 
commenced.  The  son's  name  was  Beatty, 
and,  the  new  name  being  that  of  the  former 
owner,  there  was  nothing  In  the  mere  diange 
of  name  to  notify  defendant,  or  any  one  else, 
that  there  was  a  change  of  ownership.  Hence 
the  answer  of  Richard  Beatty  x>ver  the  tele- 
phone, "This  is  Richard  Beatty,  Mr.  Heath, 
of  the  Beatty  Coal  Company  now,"  was  not 
such  proof  of  notice  of  change  of  ownership 
as  to  show  that  defendant's  purchase  of  the 
coal  was  from  a  new  owner  and  not  under 
the  old  terms  so  conclusively  as  to  render 
Immaterial  any  evidence  of  those  terms,  or 
that  the  coal  was  bought  thereunder. 

It  would  seem  that  the  whole  case  should 
turn  upon  the  issue  of  whether  or  not  defend- 
ant hod  notice  of  the  alleged  change  of  own- 
ership when  he  ordered  the  coal.  For  If  he 
ordered  the  coal,  with  such  knowledge,  and 
as  a  purchase  from  the  new  owner,  he  could 
not  afterwards  take  the  inconsistent  position 
that  he  bad  ordered  the  coal  on  the  old  terms. 
Even  If  tt>e  transfer  from  the  son  to  the 
father  was  fraudulent  as  to  creditors  because 
without  consideration,  this  would  not  entitle 
the  defendant  to  repudiate  a  contract  he  sub- 
sequently made  with  the  father  as  the  owner 
of  the  business.  It  is  true  that  the  defendant 
is  a  creditor  of  the  son,  and  as  such  lie  could, 
in  collecting  ills  debt  attack  the  transfer  as 
being  in  fraud  of  creditors.  But  it  with 
knowledge  of  the  change  of  ownership,  he 
ordered  coal  of  the  new  owner,  he  became,  as 
to  that  transaction,  a  vendee  who  could  not 
attack  the  title  of  bis  vendor,  since  he  obtain- 
ed value  reoedved  for  his  promise  to  pay. 
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INTERNATIONAIi   HARVESTER    CO.    OF 

AMERICA  T.  liANPHBR.    (Na  14280.) 

(St  Lonls  Court  of  Appeals.    BiIisBoari.    March 

7,  1»1«.) 

1.  PuuDiiTO     «=»248(4)  — Amindmbnt  — Dk- 

PABTUBX  FBOM   PETITION. 

Where  the  original  petition  pleaded  dam- 
aees  for  breach  of  contract  on  account  of  ex- 
pense necessarily  incurred  by  fulfillment. oil  part 
of  plaintiff  prior  to  the  breach,  and  by  reason 
of  the  loss  of  the  reasonable  profit  plaintifE 
would  haye  made  on  performance,  it  was  error 
to  strike,  as  pleedins  a  new  cause  of  action,  an 
amendment,  alleging  damages  by  reason  of  the 
loss  of  the  difference  between  the  contract  price 
agreed  upon  for  the  goods  sold  and  the  market 
yalae  thereof  at  the  time  and  place  the  contract 
was  broken,  since  matters  to  be  proved  under  the 
second  all^ation  might  also  have  been  proved 
under  the  first 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  TOl-706,  708%;  Dec.  Dig;  «=» 
248(4).] 

2.  Pleadiho    9c924S(l)— Aia»(DiaBNi>— "Db- 

PABTURE"   VBOII   OBiaiNALS. 

A  departure  in  pleading  consists  in  leaving 
the  case  as  made  in  the  cmnplnint  or  petition  in 
respect  to  some  material  matter,  and  introducing 
new  matter  which  is  inconsistent  tbetewith  or 
does  not  support  it 

PQd.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  i|  686,  689-692;  Dec  Dig.  <8=> 
248(1). 

For  other  definitionB,  see  Words  and  Phrases, 
First  and  Second  Series,  Departure.] 

8.  Salbs  $=3411  —  Bbkaoh  ot  ComrsAor  — 

Pl£ADIRO. 

Such  amended  petition  states  a  cause  of 
action  for  breach  of  contract. 

rEd.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  fi  1161-1164;  Dec.  Dig.  «=.411.] 

Appeal  from  Circuit  Court,  Cape  Olrardeaa 
Oonnty;  Franl^  Kelly,  Judge. 
"Not  to  be  (rfBclally  pubUshed." 
Actloa  by  the  International  Harvester 
Company  of  America  against  Nick  Lnnpher. 
Prom  a  Jndgment  for  defendant,  the  plain- 
tiff aK)eal8.    Reversed  and  remanded. 

David  B.  Hays,  of  Jackson,  and  Edward  D. 
Hays,  of  Cape  Girardeau,  for  appellant  Nifk 
Lanpher  and  Albert  M.  Spradllng,  of  Jackson, 
for  resiMudent 

RBTNOUOS,  P.  J.  It  appears  that  platn- 
tlfl  filed  a  petition  in  wbleh  it  Is  averred  that 
on  May  3rd,  1912,  defendant  and  plaintiff 
entered  Into  a  contract  and  agreement  where' 
'  by  defendant  gave  plaintiff  a  written  order 
tot  one  slx-ft>ot  Deering  binder,  with  bnndle 
carrier  and  tmcks,  said  binder  to  be  Bhii>ped 
in  time  for  tbe  then  coming;  harvest,  and  in 
said  order  defendant  promised  and  agreed 
that  upon  the  delivery  of  the  binder  he  would 
pay  to  plaintiff  the  sum  of  1112.50  in  the 
form  of  a  note  to  be  due  and  payable  on 
September  Ist,  1912 ;  that  the  aeA^r  was  then 
and  there  accepted  by  the  duly  authorized 
ag»it  of  plaintiff,  -which  order  is  filed  with 
the  petition ;  ttiat  thereafter  plaintiff  caused 
the  binder  to  be  made  ready  for  delivery  to 
defendant  at  the  town  ct  Whitewater,  Mie- 
aouri,  that  town  being  the  place  agreed  upon 


in  the  contract  for  the  delivery  thereof,  and 
that  plaintiff,  through  its  agent,  stood  ready 
at  all  times  to  deliver  the  binder  In  acoordi 
ance  with  its  agreement  so  to  do ;  that  then- 

after  on  the day  of  June,  1912,  the 

contract  was  breached  and  broken  by  defend- 
ant, by  his  written  notice  to  plaintiff,  where- 
in defendant  declined  and  refused  to  fnlflll 
any  part  of  the  obligation  assumed  by  him  in 
the  contract;  that  plaintiff  is  damaged  in 
the  sum  of  $60  by  reason  of  the  premises  and 
by  reason  of  the  various  Items  of  expense  by 
it  necessarily  incurred  by  the  fulfillment  on 
its  part  of  the  contract  prior  to  tbe  breach 
thereof  by  defendant,  and  by  reason  of  the 
loss  of  the  reasonable  profit  it  would  have 
made  on  the  sale  and  delivery  of  the  binder 
if  defendant  had  carried  out  and  performed 
his  part  of  the  agreemoit,  wherefore  plain- 
tiff prays  Judgment  in  the  sum  of  $60. 

It  appears  that  plaintiff  afterwards  filed 
an  amended  petition  which  follows  the  orig- 
inal petition  down  to  the  allegation  of  the 
damage,  that  being  stated  in  the  amended 
petition  in  this  form: 

"That  plaintiff  is  damaged  in  the  sum  of  $60, 
by  reason  of  tbe  premises  j  that  it  to  tay,  by 
reaton  of  the  loii  of  the  difference  iettoeen  the 
contract  price  agreed  upon  for  said  Under  atid 
the  market  value  of  said  hinder  at  the  time  and 
place  said  contract  ioa«  hroken,  and  by  reason 
of  the  various  items  of  expense  hy  plaintiff  nec- 
essarily incurred  in  the  fulfillment  of  its  part 
of  said  contract  prior  to  the  breach  thereof  by 
defendant,  and  by  reason  of  the  loss  of  the  rea- 
sonable profit  it  would  have  made  on  the  sale 
and  delivery  of  said  binder  it  defendant  had 
carried  out  and  performed  his  part  of  said  con- 
tract" 

Jndgment  as  before  is  prayed  tn  the  sum 
of  $60. 

It  will  be  observed  that  the  only  difference 
between  the  amended  petition  and  the  orig- 
inal petition  is  the  Insertion  in  the  amended 
petition  of  the  words  we  have  italicized. 

The  defendant  attacked  this  petition  by 
a  motion,  on  the  ground  that  it  changes  sub- 
stantially the  original  cause  of  action  and 
sets  up  an  entirely  new  and  original  cause 
of  action  in  favor  of  plaintiff.  Before  this 
motion  was  acted  on  it  was  withdrawn  and  a 
second  motion  filed,  requiring  plaintiff  to 
make  the  recital  in  the  petition  more  definite 
and  certain  and  also  to  strike  out  all  that 
portion  of  the  amended  petition  following  the 
italicized  portion.  The  court  overruled  that 
part  of  the  motion  asking  that  the  petition  be 
made  more  definite  and  certain  but  sustained 
BO  much  of  that  motion  as  moved  to  strike 
out  the  words  indicated.  Thereupon  the  de- 
fendant refiled  his  motion  attacking  tbe 
amended  petition  on  the  ground  that  it 
changes  substantially  the  original  cause  of 
action  and  sets  up  an  entirely  new  and 
original  cause  of  action  in  favor  of  plaintiff. 
The  trial  court  sustained  this  motion  and 
plaintiff  declining  to  plead  further,  judgment 
went  against  it,  and  plaintiff  has  duly  ap- 
pealed. 


tssFor  other  caMt  i 
183  S.W.— 70 
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[1-S]  We  are  at  a  loss  to  nnderstand  the 
action  of  the  learned  trial  court  in  holding 
that  this  amended  petition  wholly  failed  to 
state  a  cause  of  action,  or  was  a  departure 
from  the  original  cause  of  action;  at  most. 
It  waa  a  statement  of  the  damage  alleged  to 
have  been  sustained  in  different  form  and 
words  from  that  originall)'  stated,  but  under 
the  original  petition  proof  of  this  same  ele- 
ment of  damage  could  have  been  Introduced. 
A  departure  Is  said  to  consist  In  leaving  the 
case  as  made  in  the  complaint  or  petition  in 
respect  to  some  material  matter  In  introduc- 
ing new  matter  which  is  inconsistent  with, 
or  which  does  not  support  it  Bliss,  Oode 
Pleading  CM  Ed.)  f  396. 

We  see  no  reason  to  hold  that  the  amend- 
ed petition  either  fails  to  state  a  cause  of 
action,  or  that  It  should  have  been  stricken 
out  as  for  departure. 

The  Judgment  of  the  circuit  court  la  re- 
reraed  and  the  cause  remanded. 

NOETONI  and  AliLBN,  JJ.,  concur. 


OASTLB  T.  WII/SON.    (No.  11899.) 

(Kansas  City  Court  of  Appeala    MissourL 
Feb.  21,  1916.) 

1.  MUNlCIPAl,        COBPOKATIONS        «=>706(1)   — 

Stbeets— iNJUatES  TO  Pebsons  UPON— Pe- 
tition. 

The  petition  of  plaintiff,  who  waa  run  down 
by  defendant's  motorcar,  averred  that  defend- 
ant's servant  failed  to  give  plaintiff  proper  and 
timely  warning  of  the  approach  of  the  car,  that 
he  saw  plaintiff,  or  could  have  seen  him  by  the 
exercise  of  ordinary  care  in  ample  tiaie  to  have 
stopped  or  slackened  speed  and  avoided  the  ac- 
cident, but  that  be  carelessly  and  negligently 
failed  to  do  so.  Held,  that  the  petition  was  in- 
sufficimt  to  state  a  cause  of  action  under  the 
humanitarian  rule;  it  being  necessary  to  make 
a  case  under  that  rule  to  show  that  the  party 
inflicting  the  injury  saw,  or  should  have  seen, 
the  injured  party,  and  that  he  was  in  a  position 
of  imminent  peril  unless  precautions  were  taken. 
[Ed.  Note. — For  other  cases,  see  Munidpal 
Corporations,  Cent.  Dig.  I  1518 ;  Dec  Dig.  4=> 
706a).] 

2.  Appeal  and  Errob  9=>193  —  Review  — 
Presentation  op  Grounds  of  Review  in 
Couair  Below— Demurrer. 

Where  the  petition  by  one  run  down  by  a 
mo^r  car  stated  an  ordinary  case  of  negligence, 
defendant's  failure  to  demur  on  the  ground  that 
it  did  not  state  a  cause  of  action  under  the 
humanitarian  rule  will  not  preclude  him  from 
urging  on  appeal  the  impropriety  of  submitting 
the  case  under  that  doctrine,  for  a  failure  to  de- 
mur does  not  waive  the  objection  that  no  cause 
of  action  was  stated,  and  defendant  could  not 
before  trial  have  known  plaintiff  would  rely  on 
the  humanitarian  doctrine. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  1226-liS«,  1236;  Dec. 
Dig.  «=»193.] 

S.  TuAL  €=9258(2)— IHSTBDOTTONB— Refusal. 
Where  the  principal  instruction  of  piaintiS, 
who  was  run  down  by  an  automobile,  covered 
nearly  2^  printed  pages  in  fairly  small  type, 
it  may  be  refused  for  its  length. 

[Ed.  Note.— For  other  caseR,  see  Trial,  Cent 
Dig.  }  647;   Dec  Dig.  <S=»258(2).] 


Appeal  frc»n  ClrcuU  Oonrt,  Jackson  Comi- 
ty; Kimbrough  Stone,  Judge. 
"Not  to  be  officially  published." 
Action  by  Dana  Castle  against  Victor  WU- 
son.    From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Eeversed  and  remanded. 

Albert  L.  Beeves  and  John  Oilday,  both  of 
Kansas  City,  for  appellant.  Jesse  K.  James 
and  Frank  Frledberg,  both  of  Kansas  CUj, 

for  resiiondent. 

BLLJSON,  P.  J.  Plaintirs  acUtm  Is  for 
personal  injury  received  by  being  struck  by 
an  automobile  operated  by  defendant's  serv- 
ant The  Judgment  in  the  trial  court  was  in 
his  favor. 

It  appears  that  plaintlfr  attempted  to  cross 
Troost  avenue,  running  north  and  south  in 
Kansas  City,  where  It  Intersects  Thirty- 
First  street,  running  east  and  west.  ESacfa 
street  has  a  double-track  street  railway.  At 
this  time  (shortly  after  midday)  def«idant's 
automobile,  operated  by  his  chaufFenr,  was 
being  driven  south  on  Troost,  and  as  it  ap- 
proached the  Intersectton  plaintiff  was  near 
the  center,  within  a  few  feet  of  the  Inter- 
section of  the  street  car  tracks.  Defendant's 
servant  struck  plaintiff,  knocked  him  down, 
and  inflicted  the  injuries  of  whldi  be  com- 
plains. 

[1]  In  this  statem^t  we  omit  mn£h  of  de- 
tail recited  by  the  parties,  including  direc- 
tions, distances,  measurements,  location  of 
drug  stores,  restaurants,  etc.,  for  the  reason 
that  plaintiff  concedes  his  own  negligence,  and 
only  claims  right  to  a  Judgment  under  the  hu- 
manitarian rule.  His  principal  instruction 
submlto  the  hypotheses  necessary  to  a  recov- 
ery under  that  rule  as  bis  ground  for  a  ver- 
dict. But  defendant  objects  to  the  instruction 
on  the  ground  that  no  cause  of  action  under 
that  rule  was  stated  in  the  petition,  and  there- 
by the  instruction  stands  for  a  cause  of  action 
wholly  foreign  to  the  pleading.  'Xlie  petition 
simply  states  an  ordinary  cause  of  action 
for  negligence,  charging  that  the  defendant's 
servant  failed  to  give  plaintiff  pr(H)er  and 
timely  warning  of  the  approadi  of  the  au- 
tomobile, that  he  saw  plaintiff,  or  could  have 
seen  him,  by  the  exercise  of  ordinary  care. 
In  ample  time  to  have  stopped  or  slackened 
speed,  and  thereby  averted  the  occurrence . 
complained  of,  but  that  defendant's  servant 
carelessly  and  negligently  failed  to  do  so. 
The  instmction  submitted  this  allegatl<ni,  but 
added  after  the  words  "or  could  have  seen 
him"  the  words  "standing  In  said  Interseo- 
tiOD  and  in  a  position  of  imminent,  peril  at 
said  intersection,  where  the  passing  automo- 
bile mentioned  in  evidence  would  necessarily 
strike  plaintiff,  and  that  it  was  or  should 
have  been  apparent  to  an  ordinarily  careful 
and  prudent  chanffenr  onder  the  same  or 
similar  circumstances  that  plaintiff  was  in 
such  position  of  Uumineat  peril,"  eta  To 
make  a  case  under  the  humanitarian  rule.  It 
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1*  neoesBaty  tbat  the  party  Infllctiiig  tbe  In- 
Jury  should  not  only  have  seen  the  injured 
person,  but  he  must  have  seen,  or  should 
have  seen,  that  be  was  In  Imminent  peril  of 
injury,  unless  tbe  destructive  agency  was 
arrested.  Hall  t.  Railroad,  219  Mo.  563,  586, 
587,  U8  S.  W.  66;  Laun  r.  RaUroad,  216 
Mo.  663,  668,  116  S.  W.  653;  Keele  v.  Rail- 
road, 268  Mo.  62,  T7,  78,  167  S.  W.  433; 
Wilder  T.  BaiUVMid,  161  Mo.  App.  U4,  146 
8.  W.  837. 

[2]  It  is  no  answer  to  defendant's  position 
to  say  tbat  it  did  not  demur  to  the  petition. 
A  failure  to  demur  does  not  waive  a  failure 
to  state  a  cause  of  action ;  and  at  tliat  stage 
of  tbe  case  defendant  could  not  have  Icnown 
plalntitC  would  attempt  to  recover  on  a  cause 
of  action  not  pleaded. 

In  view  of  tbe  fact  tbat  tbe  case  is  to  be 
retried,  several  points  of  objection  to  the 
Judgment  need  not  be  noticed  at  lengtb.  We 
will  say,  however,  tbat  we  think  tbe  evidence 
shows  defendant's  chauffeur  to  have  been 
in  the  line  of  bis  employment  when  tbe  col- 
lision occurred,  and  tbat  there  was  evidence 
tending  to  show  tbe  injuries  inflicted  upon 
plaintiff  were  the  result  of  tbe  collision,  and 
tbat  bis  damages  were  for  some  substantial 
am'ount  Tbe  argument  tbat  the  damages 
were  excessive  Is  well  supported  by  much 
of  tbe  evidence  and  many '  of  the  circum- 
stances; yet  wbether  this  or  that  witness 
told  tbe  truth  as  to  tbe  condition  be  saw 
plaintiff  in  must  be  determined  by  the  Jury. 
We  would  have  been  better  satisfied  with  an 
assessment  of  a  smaller  sum,  but  we  need 
not  pursue  this,  since  there  is  to  l>e  another 
trial. 

[3]  PlalntlfTs  principal  instruction  was 
much  too  long.  It  covered  near  2Vi  printed 
pages  in  fairly  small  type.  Tbe  trial  court 
would  hare  been  Justified  In  refusing  It  for 
that  fault  Stld  V.  Railroad,  236  Ma  398, 
139  S.  W.  172. 

Tbe  Judgment  is  reversed,  and  cause  re- 
manded.   AU  concur. 


WTATT  T.  WIIiHITB.    (No.  11551.) 

(Kansas  Oity  Court  of  Appeals.     Mlssonrl. 
March  6,  1916.) 

L  B<ZKcrrroB8  anu  AnuiNisTBATOss  ^=>29(2, 
5)— Appointment  of  Administbatob— Col- 
LATEBAi.  Attack. 

The  appointment  of  an  administrator  is  a 
judcment  of  a  court  of  record  which  must  be  re- 
garded as  res  judicata,  and  which  cannot  be 
attacked  in  a  collateral  proceeding,  nor  invali- 
dated by  proof  that  at  the  time  of  his  death  the 
deceased  was  a  resident  oi  another  county. 

[Ed.  Note.— For  other  cases,  see  Exeoators 
and  Administrators,  Cent  Dig.  S§  178, 181 ;  Dec. 
Dig.  «=329(2,  6).] 

2.  DoWKB  «s»112— GoR0i.U8ivBHxa8  or  JCDO- 

IfENI. 

Dower  and  kindred  rights  of  a  widow  in  her 
deceased  husband's  personal  estate  may  be  con- 
eluslvely  determined  and  become  res  judicata 


by  a  final  Judgment  rendered  by  a  court  of  com- 
petent jurisdiction. 

lEd.  Note. — For  other  cases,  see  Dower,  Cent. 
Dig.  a  235,  317,  818 ;  Dec.  Dig.  <8=112.] 

3.  Bxecutobs  and  Administbatobs  «=>613(0> 
— Pinal  Settlehent— Oollatsral  Attack. 

The  rights  of  a  widow  in  and  to  ber  hus- 
band's estate  properly  brought  before  the  pro- 
bate court  where  the  final  settlement  of  the 
hnsband's  administrator  was  approved,  with  her 
consent,  and  which  was  not  subsequently  attack- 
ed by  her  in  a  direct  proceeding,  had  tbe  force 
and  effect  of  a  final  judgment  binding  upon  all 
the  parties  interested,  to  be  set  aside  only  for  the 
same  reasons  and  in  the  same  time  and  manner 
applicable  ^  other  judgments  of  courts  of  rec- 
ord. 

[Eld.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  f  2277;  Dec. 
Dig.  «=>513(9).] 

4.  Descent  and  Distbibction  4=96— What 
Law  G0VBBN8— Statute. 

At  common  law,  recognized  in  Rev.  St. 
1909,  i  260,  the  succession  of  personal  property 
was  governed  exclusively  by  the  law  of  domicile 
of  an  intestate  at  the  time  of  his  death. 

rEd.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  IS  19-22;  Dec.  Dig. 
#ss>5.] 

6.   EXECUTOBS    AND    ADKINIBTBATOBS    «=960 

Pebbonajl  Fbopebtx  Bbougut  fbom  Anotu- 
xb  State  —  Ohabob  Aqainbt  Adiunistra- 

TOB. 

An  administrator  taking  charge  of  the  per- 
sonal property  of  his  intestate  in  another  state 
and  bringing  it  or  its  proceeds  into  this  state 
properly  charged  himself  with  it  as  a  pert  of  the 
personal  estate  to  be  administered  and  distrib- 
uted according  to  the  laws  of  this  state. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {  299 ;  Dec.  Dig. 

«=»eo.i 

6.  DowxB  «s>2— What  IiAW  Ooverns. 

Tbe  descent  of  real  property  is  governed  by 
the  laws  of  the  state  or  country  where  the  prop- 
erty is  situated,  so  that  the  dower  rights  of  a 
widow  in  real  estate  in  the  Indian  Territory 
were  to  be  dealt  with  and  disposed  of  according 
to  the  laws  there  in  force. 

[Ed.  Note.— For  other  cases,  see  Dower,  Cent 
Dig.  H  4.  6;  Dec  Dig.  «=>2.] 

7.  BXEOTTTOBS    and    AOmNIBTBATOBS    «s»60— 

Reai.  Pxoferty  IN  Anotheb  State  —  CoL- 

UICTINO  Rents— Tbdbt. 

An  administrator  who,  in  collecting  the 
rents,  paying  the  taxes,  and  other  like  debts  as 
to  his  intestate's  real  property  in  another  state, 
acted  in  his  personal  capacity  as  ageat  of  the 
widow  and  heirs,  became  their  trustee  of  the  pro- 
ceeds, charged  with  making  a  proper  distribution 
thereof. 

nNote. — For  other  cases,  see  Executors  and 
istiators,  Cent  Dig.  |  299;  Dec.  Dig.  «=> 

eo.j 

8.  Doweb  «=>62  —  Bbtoppkl  —  Knowudq^ 
AND  Conduct— Rights  in  Estate. 

A  widow  who  accepted  one-tlilrd  of  the  net 
proceeds  of  real  property  in  another  territory, 
instead  of  one-third  of  the  gross  receipts  as  fixed 
by  tbe  laws  of  that  territory,  npon  advice  of  the 
nature  and  extent  of  her  dower  rights,  and  with 
knowledge  that  tbe  proceeds  of  her  estate  were 
awlied  proportionately  to  tlie  payment  o{  taxes, 
insurance,  repairs,  etc.,  and  who  practically  di- 
rected the  administrator  of  her  deceased  husband 
to  continue  such  management,  thereby  estopped 
hersdf  and  her  administrator  from  asserting  any 
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furtber  dalm  against  the  deceased  hnsband's  ad- 
ministrator. 

[Ed.  Note.— For  other  cases,  see  Dower,  Gent. 
Dig.  §8  203,  204 ;   Dec  Dig.  <©=62.] 

9.  EBTOFPEIi  «=962— DiSFAVOB. 

Estoppels  are  not  favored,  and  the  facts  up- 
on whidi  they  are  predicated  should  be  closely 
and  criticaUy  scanned ;  and  where  it  clearly  ap- 
pears a  par^  against  whom  eui  estoppel  in  pais 
is  nreed  has  taken  a  position  inconsistent  with 
his  former  conduct  and  injurious  to  his  ad- 
versary, he  cannot  thereby  acquire  an  uncon- 
scionable advantage. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  K  121-125,  127 ;  Dec.  Dig.  «=62.] 

10.  EsTOPPEi.  «=>52— "Ebtoppei,  ih^Pais." 

To  constitute  an  "estoppel  in  pais"  three 
things  must  concur:  First,  an  admission,  state- 
ment, or  act  inconsistent  with  the  claim  after- 
wards asserted  and  sued  on ;  second,  action  by 
the  other  party  on  the  faith  of  such  admission, 
etc. ;  and,  third,  injury  to  such  other  party  from 
allowing  the  first  party  to  contradict  or  repudi- 
ate sndi  admission,  etc 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Cent.  Dig.  §§  121-125,  127 ;   Dec.  Dig.  <3=>52. 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Estoppel  in  Pais.] 

Appeal  from  Circuit  Court,  Cass  County; 
A.  A.  Whitsitt,  Judge. 

Action  by  U.  V.  Wyatt,  admlnistrBtmr  of 
the  estate  of  Mary  P.  Wilbite,  deceased, 
against  A.  W.  Wilhlte,  Jr.  Judgment  for  de- 
fendant, and  plaintiff  appeals.     Affirmed. 

J.  F.  Rhodes,  of  El  Dorado  Springs,  and 
T.  N.  Haynes,  of  Harrisonvllle,  for  appellant 
AUen  Glenn  &  Son  and  C.  W.  Sloan,  all  of 
Harrisonviile,  for  respondent. 

JOHNSON,  J.  PlalnUff,  as  adrntulstrator 
of  the  estate  of  Mary  P.  Wilhlte,  deceased, 
brought  this  suit  August  6,  1813,  in  the  cir- 
cuit court  of  Cass  county,  to  recover  cer- 
tain sums  of  money  due  from  defendant  to 
his  intestate  at  the  time  of  her  death  which 
occurred  in  Jackson  county,  July  18,  1910. 
The  petition  aUegea,  In  substance,  that  A. 
W.  Wilhlte,  Sr.,  the  father  of  defendant,  died 
in  Jackson  county  Intestate  In  1903,  possessed 
of  real  and  personal  property  in  Tulsa,  Okl. 
(then  Indian  Territory);  that  Mary  P.  WU- 
hlte,  his  widow,  under  the  laws  In  force  In 
the  Indian  Territory,  became  the  absolute 
owner  of  an  undivided  one-third  share  of 
all  that  property;  that  afterward  and  untU 
her  death  the  defendant  collected  rents  from 
the  real  estate  In  the  total  sum  of  $4,996.11 ; 
received  as  proceeds  of  sales  of  such  real 
estate  $5,587.50,  and  collected  deposits  in 
Tulsa  banks  belonging  to  the  estate  of  $1,- 
311.50;  and  that  defendant  failed  to  pay 
over  to  Mrs.  WUhlte  her  one-third  share  of 
those  funds  or  any  part  thereof  except  $48.40, 
which  defendant  paid  to  plaintiff  after  her 
death.  There  axe  other  allegations,  but 
those  referred  to  suffice  to  give  an  under- 
standing of  the  nature  of  the  pleaded  cause 
which.  In  brief,  may  be  classified  as  an  ac- 
tion for  money  had  and  received.  The  na- 
ture of  the  defenses  interposed  In  the  answer 


will  be  disclosed  In  <mr  statement  and  dis- 
cussion of  the  case. 

Plaintiff's  intestate  was  the  second  wife  at 
Wilhlte,  Sr.,  the  wife  of  plaintiff  was  thetr 
daughter,  and  defendant  was  the  offspring 
of  a  former  marriage.  The  presoit  con- 
troversy proceeds  mainly  from  the  conten- 
tion that  first  as  administrator  of  Us  fa- 
ther's estate  and  afterward  as  the  agent  of 
the  heirs.  Including  the  widow,  defendant  re- 
ceived the  proceeds  from  the  rental  and 
sale  of  the  Tulsa  real  estate  and  from  the 
personal  estate  at  that  place  which,  so  far 
as  the  share  of  the  widow  was  concerned,  he 
wrongfully  diverted  to  the  payment  of  debts 
of  the  estate,  taxes,  expenses  for  repairs, 
etc.,  when  he  should  have  paid  oyer  to  the 
widow  one-third  of  the  gross  receipts  from 
such  sources  without  any  such  deductions. 
There  is  no  suggestion  In  the  evidence  that 
defendant  converted  any  funds  of  the  estate 
to  his  own  use,  and  his  defenses  are  that  be 
properly  disposed  of  the  fnnds  that  came  to 
him  as  administrator  and  afterwards  as 
agent  of  the  heirs;  that  all  the  Issues  ten- 
dered by  plaintiff  are  res  adjudicate,  and  that 
plaintiff,  as  administrator  of  the  widow's 
estate,  Is  estopped  by  her  participation  Jn  the 
administration  of  her  husband's  estate  and 
her  approval  of  defendant's  final  settlement 
therein  from  asserting  that  she  did  not  re- 
ceive her  full  share. 

To  condense  our  statement  of  facts  to  the 
smallest  practical  compass,'  we  shall  concede 
for  argument  that  during  the  seven  years 
preceding  the  death  of  the  widow,  defend- 
ant had  charge  of  his  father's  estate,  as  ad- 
ministrator, and  afterwards  as  agent  he 
made  disbursements  out  of  the  proceeds  he 
received  from  the  real  and  personal  estate 
at  Tulsa  "for  taxes,  Insurance,  assessments, 
repairs  and  other  debts  of  the  estate,"  and 
accounted  and  paid  over  to  the  widow  one- 
third  of  the  net  proceeds.  Instead  of  one- 
third  of  the  gross  proceeds,  as  he  should 
have  done  under  the  laws  of  the  Indian  T&- 
rltory  relating  to  dower. 

Defendant  was  appointed  administrator  of 
his  father's  estate  by  the  probate  court  of 
Cass  county  at  the  request  of  the  widow  who, 
following  the  death  of  her  husband,  remov- 
ed to  that  countj  from  Jackson  county  where 
he  had  died.  He  left  real  &ad  personal  prop- 
erty In  both  those  counties,  and  in  the  ap- 
pointment of  defendant  the  court  found  that 
he  was  a  resident  of  Cass  county  at  the  time 
of  his  death. 

[1]  The  appointment  of  an  administrator 
must  be  regarded  as  a  judgment  of  a  court 
of  record  which  cannot  be  attadced  In  a  col- 
lateral proceeding,  nor  Invalidated  by  proof 
that  at  the  time  of  his  death  the  deceased 
was  a  resident  of  another  county.  Johnson 
V.  Beazley,  65  Ma  250,  27  Am.  Rep.  276; 
Hadley  t.  Bemero,  103. Mo.  App.  549,  78  S. 
W.  64;    Oox  T.  BoyoSk  152  Mo.  676,  64  & 
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W.  46T,  n  Am.  St  Bep.  483;  Seafield  ▼. 
Bohne,  169  Mo.  637,  69  S.  W.  1061;  Smith 
T.  Young,  136  Mo.  Aw».  68,  117  S.  W.  628. 
nils  being  a  collateral  proeeedlng,  the  ap- 
pointment of  defendant  as  administrator  of 
his  father's  estate  must  be  regarded  as  res 
adjudlcata,  though  the  court  erroneously 
found  the  deceased  vras  a  resident  of  Cass 
county.  Austin's  Estate,  78  Mo.  App.  61; 
In  re  Estate  ot  Davison,  100  Mo.  App.  263, 
78  S.  W.  378;  Connor  v.  Paul,  138  Mo.  App. 
16,  119  8.  W.  1006;  State  v.  Schenkel,  129 
Mo.  App.  loc.  dt  289,  108  8.  W.  636. 

In  his  annual  and  final  settlements  defend- 
ant charged  himself  with  the  receipts  from 
the  Tulsa  estate  as  well  as  those  from  the 
estate  In  Missouri,  and  credited  himself  with 
disbursements  on  account  of  the  estate  In- 
cluding those  made  to  the  widow  and  those 
for  taxes,  Insurance,  repairs,  eta,  on  the  Tul- 
sa property.  These  settlements  were  ap- 
proved by  the  court  with  the  consent  of  the 
widow,  who,  with  her  lawyer,  api)eared 
at  the  final  settlement  and  announced  her 
approval  and  consent  that  defendant  be  dis- 
charged as  administrator.  On  this  occasion, 
which  was  In  May,  1907,  she  gave  her  receipt 
to  defendant  for  the  distributive  share  of 
one  of  the.  minor  heirs  for  whom  she  was 
curatrlx.  After  his  discharge  defendant  con- 
tinued In  charge  of  the  remaining  Tulsa 
property  as  agent  of  the  widow  and  heirs 
and  pursued  the  same  course  he  had  fol- 
lowed during  the  administration.  He  col- 
lected rents,  received  the  proceeds  of  sales 
of  property,  paid  taxes.  Insurance,  expenses 
of  repaln  and  other  such  expenses,  and 
then  divided  the  net  proceeds  among  the 
heirs  and  widow.  She  made  no  protest  or 
complaint,  but  acquiesced  In  such  disburse- 
ments and  distributions,  and  died  without 
ever  having  raised  a  question  about  the 
propriety  of  defendant's  course  of  dealing 
vrtth  the  property. 

The  law  Is  most  zealous  In  the  protection 
of  dower  and  kindred  statutory  rights  of 
widows.  As  is  well  observed  by  Lamm,  J., 
In  Chrlsman  v.  Llnderman,  202  Mo.  loc.  dt 
614,  100  S.  W.  1090,  10  li.  B.  A.  (N.  S.)  1205, 
119  Am.  St  Rep.  822: 

'T)ower,  heing  a  cherished  and  Immediate  jew- 
el of  the  oommon  law,  preserved  for  and  pre- 
sented to  us  in  B  statutory  setting,  all  doubts  are 
to  be  resolved  in  its  favor ;  courts  will  not  al- 
low the  right  of  dower  to  be  wasted  and  frittered 
away  In  piecemeal  by  sour  or  austere  constmc- 
tions,  by  overniee  refinement  in  gloss.  In  abort, 
Botbing  except  a  plain  mandate  of  the  statute, 
or  a  statutory  command  deduced  by  necessary 
implication,  'vrill  suffice  to  set  dower  to  one  side. 
And  this  Is  so  because  dower,  as  seen  above,  keep- 
etb  excellent  company  in  the  law,  to  wit,  the 
company  of  life  and  liberty  (the  three  abiding  to- 
gether in  favor).  So  that,  the  law  lifts  the  light 
of  a  comfortable  countenance  thereon  out  of 
tender  regard  for  the  widow." 

[2]  But  dower  and  kindred  rights  of  the 
widow  in  her  deceased  hmSband's  personal 
estate  may  be  conclusively  determined  and 
pass  Into  the  domain  of  things  unalterably 


settled  by  a  final  Judgment  rendered  by  a 
court  of  competent  jurisdiction  just  as  Is- 
sues of  life  and  liberty  nmy  be  finally  adju- 
dicated. The  iffindide  and  rules  of  the  doc- 
trine of  res  adjudlcata  apply  to  such  rights 
with  the  same  fcM^ce  aa  to  others. 

[3]  All  of  the  rights  of  the  widow  In  and 
to  her  husband's  estate  which  were  properly 
brought  before  the  probate  court  of  Cass 
county  In  the  annual  and  final  settlements  of 
defendant  were  finally  adjudicated,  since  the 
judgment  approving  the  final  settlement  was 
rendered  wlQi  her  consent  and  was  not  sub- 
sequently attacked  by  her  In  a  direct  proceed- 
ing. It  is  well  settled  that  a  final  settlement 
of  an  administrator  made  In  accordance  with 
the  statutes  has  the  force  and  effect  of  a  final 
judgment,  Is  binding  upon  all  parties  inter- 
ested, and  may  only  be  set  aside  for  the  same 
reasons  and  In  the  same  time  and  manner  ap- 
plicable to  other  judgments  of  courts  of  rec- 
ord. Patterson  v.  Booth,  108  Mo.  loc.  dt 
417,  15  S.  W.  543  et  seq.;  State  ex  rel.  v. 
Gray,  106  Mo.  loc.  dt  533,  17  S.  W.  500  et 
seq. ;  Smith  t.  Toung,  136  Mo.  App.  loc.  dt 
77,  117  8.  W.  ffiJS;  Mlchle  v.  Grainger,  149 
Mo.  App.  loc.  dt  304,  129  8.  W.  983 ;  Murray 
V.  Roberts,  48  Mo.  307 ;  Woodworth  v.  Wood- 
worth,  70  Mo.  601 ;  Einstein  v.  Strother,  182 
S.  W.  122. 

The  role  thus  Is  stated  In  Patterson  v. 
Booth,  supra,  103  Mo.  loc.  dt  419,  15  S.  W. 
646: 

"When  the  administrator  or  guardian  files  his 
final  settleaient  and  gives  due  notice,  the  oppo»- 
ing  parties  may  appear  and  show  Uiat  the  ac- 
countant has  not  charged  himself  with  all  the  as- 
sets belonging  to  the  estate,  and  may  dispute  the 
correctness  of  the  credits.  Matters  which  prop- 
erly enter  into  this  accounting  should  be  regard- 
ed as  settled  by  the  final  adjudication  of  the 
probate  court;  but  it  is  equally  clear  that  mat- 
ters which  are  only  collaterally  introduced,  and 
matters  not  properly  entering  into  the  accounts, 
and  also  matters  over  which  the  probate  court 
has  no  jurisdiction,  are  not  concluded  by  the 
final  setUement." 

Counsel  for  plaintiff  contend  that  the  wid- 
ow's Interest  in  the  Tulsa  pr<q)erty  was  not 
properly  an  Issue  before  the  probate  court 
and  therefore  was  not  adjudicated  by  the 
judgment  approving  the  final  settlement 

The  laws  of  Arkansas  which  were  In  force 
In  the  Indian  Territory  at  that  time  provid- 
ed that: 

"A  widow  Shan  be  endowed  of  the  third  part 
of  all  the  lands  whereof  her  husband  was  seized 
of  an  inheritance  at  any  time  during  the  mar- 
riage," that  "until  the  widow's  dower  be  appor- 
tioned the  court  shall  order  snch  sum  to  be  paid 
to  her  out  of  the  rent  of  the  real  estate  aS 
shall  be  in  proportion  to  her  interest  therein," 
and  that  "a  widow  shall  be  entitled,  as  part  of 
her  dower,  absolutely  and  in  her  own  right,  to 
one  third  part  of  the  personal  estate,  •  •  • 
whereof  the  husband  died  saized  or  possession." 

See  Mansfield's  Digest  of  Ark.  c.  58. 

The  Supreme  Court  of  Ailcansas,  In  con- 
struing the  provision  relating  to  the  widow's 
share  In  the  peraonal  estate,  held  that  she 
has  the  right  to  receive  as  her  own  absolute 
prc^erty   one-third  of  the  personalty,  and 
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that  such  right  being  raperlor  to  that  of 
creditors  and  Independent  of  the  adminis- 
tration, Bhe  is  not  a  proper  party  to  the  ad- 
ministrator's settlements  and  "orders  made 
by  the  court,  in  the  coarse  of  the  adminis- 
tration, although  made  in  reference  to  prop- 
erty out  of  which  her  dower  is  to  be  carved, 
are  void  as  to  her,  like  the  judgments  of 
other  courts  acting  without  the  Jurisdiction 
of  the  parties."  Crowley  y.  Mellon,  62  Ark. 
1,  11  S.  W.  876. 

[4]  But  we  are  not  concerned  In  this  case 
with  the  laws  in  the  Indian  Territory  con- 
trolling the  descent  of  personal  property. 
At  common  law  the  succession  of  personal 
pr<%>erty  was  governed  exdnsiveiy  by  the 
law  of  the  domicile  of  the  intestate  at  the 
time  of  his  death,  and  this  rule  has  long 
been  recognized  In  the  statutory  laws  of  this 
state  (section  260,  R.  S.  1909),  and  tlie  re- 
ported decisions  (Richardson  v.  Lewis,  21 
Mo.  App.  531 ;  Austin's  Estate,  73  Mo.  App. 
loc.  cit  66;  Comerford  v.  Coulter,  82  Mo. 
App.  362).  It  was  also  the  rule  in  the  In- 
dian Territory.  01b8<«  v.  DoweU,  42  Ark. 
164. 

[t]  When  defendant  took  charge  of  the 
per8<Hial  property  at  Tulsa  and  brought  It 
or  its  proceeds  to  this  state,  it  was  proper 
for  him  to  charge  himself  with  It  as  a  part 
of  the  personal  estate  to  be  administered 
and  di«tributed  according  to  the  laws  of  this 
btate. 

The  probate  court  has  Jurisdlcticm  over 
the  subject-matter  of  the  widow's  share; 
she  was  a  proper  party  to  the  proceeding 
and  when,  as  such  party,  she  appeared  in 
court  on  the  hearing  of  the  final  settlement 
and  consented  to  Its  approval,  she  became 
bound  by  the  adjudication  and  neither  she 
nor,  after  her  death,  her  administrator, 
could  be  heard  to  attack  that  judgment  in 
a  collateral  proceeding. 

[8]  The  descent  of  real  property  is  govern- 
ed by  the  laws  of  the  state  or  country  where 
the  property  is  situated,  and  In  this  case  the 
dower  rights  of  the  widow  In  the  Tulsa  real 
estate  were  to  be  dealt  with  and  disposed 
of  according  to  the  laws  in  force  in  the  In- 
dian Territory.  Defendant,  as  administra- 
tor of  the  deceased  husband's  estate  appoint- 
ed by  the  probate  court  of  Cass  County,  had 
uo  authority  to  take  charge  of  that  property 
and  dispose  of  the  proceeds  of  the  widow's 
dower  rights  therein. 

[7]  In  collecting  the  rents,  paying  taxes. 
Insurance,  and  other  like  debts  and  ex- 
penses, he  acted  In  his  personal  capacity 
as  agent  of  the  widow  and  heirs,  and  be- 
came their  trustee  of  the  proceeds  charged 
with  the  duty  of  making  proper  distribu- 
tion thereof  among  the  beneficiaries.  It 
may  be  conceded  that  it  was  his  duty  un- 
der the  laws  of  the  Indian  Territory  to  pay 
0T«r  one-third  of  the  gross  receipts  from 
rentals  and  sales  to  the  widow,  but  with  bet 
knowledge  and  consent  he  paid  her  oue-thlcd 


of  tbe  net  proceeds  after  dedncttng  disburse- 
ments necessarily  Incurred  in  the  proper 
care  and  preservation  of  tlie  whole  estate. 
It  is  not  necessary  to  discuss  the  question 
of  whether  he  could  bring  such  proceeds  and 
the  rights  their  proper  distribution  involved 
within  the  jurisdiction  of  the  probate  court 
of  Cass  county  as  he  endeavored  to  do  by 
charging  himself  with  th^n  in  his  settle- 
ments. We  may  grant,  for  argument,  that 
no  such  jurisdiction  was  conferred  upon  that 
court,  and  that  the  judgment  approving  the 
final  settlement  cannot  be  regarded  as  an 
adjudication  of  the  widow's  rights.  Grady 
V.  McCorkle,  57  Mo.  172,  17  Am.  Kep.  676; 
McCreary  v.  Lewis,  114  Mo.  582,  21  S.  W. 
855. 

[t-10]  But  with  theise  concessions  whldi 
eliminate,  for  argument,  the  defense  of  res 
adjudlcata  as  to  the  dower  rights  in  the  Tulsa 
real  estate,  we  think  the  record  fully  bus- 
talns  the  defense  of  estoppel.  In  cases  cited 
by  plaintiff,  e.  g.,  Foley  v.  Boulware,  86  Mo. 
App.  674,  Martiea  v.  Norris,  91  Mo.  465,  3 
S.  W.  849,  the  widow  who,  as  executrix, 
or  administratrix  of  her  deceased  husband's 
estate,  sold  his  Interest  in  lands  but  not  her 
dower,  was  held  not  estopped  from  after- 
wards asserting  her  claim  in  the  land  thus 
sold.  In  the  Martlen  Ccuse  the  widow  bad 
stated  at  the  sale  that  "the  title  was  per- 
fect and  unquestionable,"  bat  the  court  held 
that  the  purchaser  could  not  have  under- 
stood this  statement  to  refer  to  the  dower 
interest,  but  only  to  the  title  of  the  deceaent. 
In  the  Foley  Case  it  was  held  that  the  de- 
ceased husband's,  not  the  widow's,  interest 
in  the  land  was  the  subject-matter  of  the 
sale,  "and  there  was  no  legal  obligation  on 
her  to  inform  a  buyer  of  her  right  to  dower." 
Since  the  subject-matter  of  those  sales  was 
confined  to  the  interest  of  the  decedent, 
and  the  widow  had  no  cause  to  think  the 
purchaser  was  acting  in  the  belief  that  he 
would  acquire  the  additional  dower  in- 
terest, she  was  held  free  from  cither  guile 
or  negligence  under  the  maxim  that  "silence 
without  knowledge  worlas  no  estoppel." 

The  case  in  hand  Is  entirely  dlfteroit 
Here  the  widow  for  several  years  with  fuU 
knowledge  of  what  her  agent  was  doing 
approved  his  stewardship  and  encouraged 
him  to  continue  the  course  of  dealing  with 
her  property.  There  is  nothing  to  indicate 
that  she  was  not  advised  of  the  nature  and 
extent  of  her  dower  rights  and  with  knowl- 
edge that  the  proceeds  of  her  share  were 
employed  proportionately  to  the  payment  of 
taxes,  insurance,  repairs,  etc.  She  sanctioned, 
from  the  first,  that  course  of  dealing  and,  In 
practical  and  legal  effect,  directed  defend- 
ant to  continue  it  She  was  sui  juris  and 
had  a  right  to  do  with  her  own  property  ac 
stie  pleased,  and  her  agent  should  not  be* 
punished  for  having  handled  her  affairs  io 
a  manner  known  to  and  ac>prored  fay  her  to 
Use  day  of  her  death. 
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Eatoppela  an  not  favored,  and  the  facts 
upon  which  they  are  predicated  should  be 
closely  and  critically  scanued ;  but  where  It 
clearly  appears  that  the  party  against  whom 
an  estoppel  In  pals  Is  urged  Is  taking  a  posi- 
tion Inconsistent  with  bis  former  conduct, 
and  highly  Injurious  to  his  adversary,  he 
will  not  be  allowed  to  play  fast  and  loose, 
to  take  one  position  to-day  and  Its  opposite 
to-morrow,  and  thereby  reap  an  unconscion- 
able advantage.  "To  constitute  an  estoppel 
in  pals,"  say  the  Supreme  Court  In  Bank  v. 
Ragsdale,  171  Mo.  loc.  clt  185,  71  8.  W.  182, 
"three  things  must  concur:  First,  an  admis- 
sion, statement,  or  act  inconsistent  with  the 
claim  afterward  asserted  and  sued  on ;  sec- 
ond, action  by  the  other  party  on  the  faith 
of  such  admission,  statement,  or  act;  and, 
third,  injury  to  such  other- party  resulting 
from  allowing  the  first  party  to  contradict 
-or  repudiate  such  admission,  statement,  or 
act  Taylor  v.  Zepp,  14  Mo.  482  [55  Am. 
De&  113];  Newman  v.  Hook,  37  Mo.  207 
t90  Am.  Dec.  378];  Garnhart  v.  Finney,  40 
Mo.  449  [93  Am.  Dec.  303] :  Bank  v.  Frame, 
112  Mo.  502  [20  S.  W.  620] ;  Johnson-Brlnk- 
man  Co.  v.  Railroad,  126  Mo.  344  [28  S.  W. 
«70,  26  L.  R.  A  840,  47  Am.  St  Rep.  675] ; 
De  Berry  v.  Wheeler,  128  Mo.  84  [30  S.  W. 
S38,  49  Am.  St  Hep.  538]." 

The  position  of  plaintiff,  who  stands  on  no 
better  ground  than  the  widow  could  occupy 
If  she  were  plaintiff,  is  wholly  inconsistent 
with  ber  conduct  towards  defendant  (her 
agent)  as  we  find  it  depicted  in  the  evidence, 
and  to  allow  plaintiff  to  repudiate  her  at- 
titude and  acts  and  to  assert  rights  for  her 
which  she  had  no  intentl(»  of  claiming  for 
herself  would  result  In  an  unjust  and  griev- 
ous Injury  to  defendant  The  learned  trial 
Judge  before  whom  the  cause  was  tried  with- 
out a  Jury  did  not  err  in  rendering  Judgment 
for  defendant  on  the  cause  of  action  pleaded 
in  the'  jpetitlon.  Since  defendant  did  not 
appeal  from  the  Judgment  rendered  against 
bim  on  Ills  counterclaim,  tliat  ruling  is  not 
before  us  for  review. 

The  Judgment  is  affirmed.    All  concur. 


<X)NLBT  V.  CHICAGO,  B.  ft  Q.  R.  CO.  et  aL 
(No.  11354.) 

(Kansas  City  Court  of  Appeals.    Missouri. 

Feb.  21,  1916.     Rehearing  Denied 

March  6,  1916.) 

1.  CoiaacBCE  <s=>33— "Intebstatb  Commebce" 
— What  CoNSTrruTES. 

Where  horses  subject  to  a  stop-over  privi- 
lege in  the  state  to  load  others  were  shipped  to 
A  point  in  a  foreign  state,  the  transaction  was 
interstate  commerce,  regardless  of  whether  a 
through  bill  of  lading  was  issued. 

[Bd.  Note. — For  other  cases,  see   C!ommerce, 
Cent  Dig.  18  28,  81 ;   Dec.  Dig.  «=>33. 

For  other  definitions,  see  Words  and  Phrases, 
E^rst  and  Second  Series,  Interstate  Commerce.] 


2.  Oabbiebs  «s>183— Idtebbtatb  Coiuxbck— 
Actions— Join  DEB  of  Pasties. 

The  Carmack  Amendment  to  the  Hepbnm 
Act  (Act  June  29,  1906,  c.  3591,  i  7,  pars.  11, 
12,  34  Sut  595  [U.  S.  Comp.  St  1913,  g  8592]) 
declares  that  any  common  carrier,  railroad,  or 
transportation  company  receiving  property  for 
transportation  shall  issue  a  receipt  or  bill  of 
lading  and  shall  be  liable  to  the  lawful  holder  for 
any  loss  caused  by  any  common  carrier  or  trans- 
portation company  to  which  the  property  may  be 
delivered,  provided  that  nothing  sliall  deprive  any 
holder  of  such  receipt  or  bill  of  lading,  of  any 
remedy  or  right  of  action  he  had  under  existing 
law.  Under  the  existing  federal  laws,  one  malt- 
ing aa  interstate  shipment  might  sue  that  rail- 
road company  whose'negllgence  caused  an  inju- 
ry. Beld  that,  as  the  Carmack  Amendment  gave 
the  initial  carrier  a  right  of  action  over  against 
a  negligent  connecting  carrier,  a  shipper  might 
in  case  of  injury  or  loss,  sne  the  negligent  carrier 
and  join  the  initial  carrier. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  g}  830,  831 ;   Dec.  Dig.  <8=5»183.] 

3.  JtrDOMENT  9=>250  —  CoNroKMiTT  TO  Peti- 
tion—Interstate CouMEBCE — State  Law. 

Where  a  petition  in  an  action  for  damages 
for  a  railroad  company's  failure  to  comply  with 
a  stop-over  provision  in  a  contract  for  an  inter- 
state shipment  of  live  stock  showed  that  the  sub- 
ject-matter of  the  cause  of  action  was  the  breadi 
of  an  interstate  contract  the  fact  that  the  plain- 
tiff deemed  his  action  arose  under  the  state  laws 
will  not  preclude  recovery  under  the  federal 
laws,  which  have  entirely  superseded  the  state 
laws ;  there  being  no  variance  between  the  peti- 
tion and  proof. 

[Ed.  Note. — For  other  cases,  see  Judgment 
C^nt  Dig.  i  4?6;   Dec.  Dig.  <e=>250.] 

Appeal  from  Circuit  (3ouit,  Boone  County; 
D.  H.  Harris,  Judge. 

Action  by  S.  F.  Conley,  administrator  of 
the  estate  of  WUllam  H.  Leonard,  deceased, 
against  the  Chicago,  Burlington  ft  Quincy 
Railroad  Company  and  the  Wabash  Railway 
Company.  Verdict  went  for  the  first-named 
defendant  and  against  the  Wabash  Railway 
Company,  which  was  granted  a  new  trial, 
and,  from  an  order  granting  plaintiff  a  new 
trial  against  the  Burlington  Company,  it  ap- 
peals.   Affirmed. 

E.  W.  Hinton,  of  Chicago,  IIL,  and  Mc- 
Balne  &  Clark,  of  Columbia,  for  appellant 
North  T.  Gentry,  of  Columbia,  for  respondent. 

JOHNSON,  J.  This  suit  was  instituted  in 
the  circuit  court  of  Boone  county  by  W.  H. 
Leonard,  to  recover  damages  for  the  breach 
of  a  contract  for  the  transportation  of  a 
carload  of  horses  from  Unlonvllle,  Mo.,  via 
Moulton,  Iowa,  to  the  National  Stockyards  at 
East  St  Louis,  111.  The  defendant  the  Bur- 
lington Company  was  the  Initial  carrier 
which  issued  the  contract  carried  the  horses 
shipped  from  Unlonvllle,  thereunder,  to  Moul- 
ton, Iowa,  and  there  delivered  them  in  good 
order  to  the  defendant  Wabash  Company, 
which  completed  the  transportation  to  the 
National  Stockyards  at  East  St  Louis.  The 
Burlington  Company,  at  the  request,  of  Leon- 
ard, the  shipper,  wrote  Into  the  contract, 
"Stop  at  Centralia  to  fill,"  which  meant  that 
the  Wabash  Company  should  stop  the  car  at 


4ts»For  otlMT  caa«s  Me  «am«  toplo  and  KBY-NUMBBR  In  all  Key-Numband  Dlg«aU.aad  IndazM 


Digitized  by 


Google 


1112 


188  SOU^^IWBSTBBN  BBPORTEB 


(Mo. 


Centralis,  a  station  on  its  line,  and  give 
Leonard  a  reasonable  opportunity  to  load 
eleven  borses  be  was  holding  at  that  station 
for  shipment  to  East  St  Louis,  and  for  which 
there  was  room  In  the  car.  An  additional 
charge  was  made  for  this  stop-over  privilege. 
The  Wabash  Company  negligently  failed  to 
stop  the  car  at  Centralia,  and  this  suit  is 
prosecuted  against  both  carriers  for  compen- 
sation for  the  resulting  loss.  Before  it  was 
tried,  Leonard  was  adjudged  a  bankrupt, 
and  the  cause  was  revived  and  continued  in 
the'  name  of  H.  H.  Banks,,  his  trustee  in  bank- 
ruptcy. He  recovered  a  Judgment  In  the  cir- 
cuit court  against  both  defendants,  but  on 
their  appeal  we  reversed  the  Judgment  and 
remanded  the  cause  for  error  in  the  admis- 
sion of  certain  oral  evidence  wtalcb  tended 
to  vary  the  terms  of  the  shipping  contract. 
Banks  v.  RaUway,  153  Mo.  App.  469,  134  a 
W.  1071.  The  bankruptcy  proceedings  were 
terminated  and  the  cause  reverted  to  Leon- 
ard, the  shipper,  who  afterwards  died,  and  It 
was  revived  In  the  name  of  S.  F.  Conley,  the 
administrator  of  his  estate.  At  a  subsequent 
trial,  the  court  sustained  the  Burlington  Com- 
pany's demurrer  to  the  evidence  but  sub- 
mitted the  case  as  -to  the  Wabash.  The  Jury 
returned  a  verdict  for  the  Burlington,  but 
against  the  Wabash,  for  ^500.  The  court 
sustained  the  latter  company's  motion  for 
a  new  trial,  and  also  plaintiff's  motion  for 
a  new  trial  from  the  Judgment  exonerating 
the  Burlington.  Plaintiff  took  no  appeal 
from  the  order  granting  the  Wabash  a  new 
trial,  but  the  Burlington  appealed  from  the 
order  sustaining  plaintiff's  motion. 

[1]  The  petition  clearly  pleads  a  cause  of 
action  for  breach  of  a  through  contract  of 
affreightment  from  UnionvUle,  Mo.,  to  East 
St.  Louis,  111.,  and  though  it  contained  no 
express  allegation  that  the  cause  was  based 
upon  the  national  laws  relating  to  interstate 
shipments,  and  throughout  the  trial  plain- 
tiff appeared  to  be  asserting  a  cause  under 
the  state  laws  predicated  upon  a  Joint  con- 
tract of  affreightment,  the  petition  pleaded 
all  the  terms  of  the  contract  and  the  facts 
relating  to  the  transportation  which  disclose 
beyond  question,  as  does  the  evidence,  that 
the  subject-matter  of  the  cause  was  the 
breach  of  an  interstate  contract  for  transpor- 
tation from  Unlonville,  Mo.,  to  East  St  Lou- 
is, IlL 

We  have  not  overlooked  the  provision  in 
the  shipping  contract  that  the  Burlington 
was  to  carry  the  horses  only  from  Union- 
vlUe  to  Moulton,  Iowa,  and  there  deliver 
them  to  the  Wabash  for  further  transporta- 
tion to  ESast  St.  Louis;  but,  apart  from  oth- 
er provisions  and  recitals  which  show  that 
through  transportation  was  intended,  the 
very  fact  that  the  initial  carrier  received  the 
horses  for  continuous  'transportation  to  East 
St  Louis,  subject  only  to  a  stop-over  priv- 
ilege at  Centralia,  Impressed  upon  the  ship- 
ping contract  the  character  of  a  through  con- 
tract providing  for  interstate  tranqjMrtatloD. 


As  we  held  In  Batley  r.  Ballioad,  184  Ma 
App.  457,  171  S.  W.  44: 

"The  rule  may  be  considered  as  firmly  estab- 
lished that,  when  a  commodity  has  been  deliv- 
ered to  a  common  carrier  to  be  transported  on  a 
continuous  voyage  or  trip  to  a  point  beyond  the 
limits  of  the  state  where  delivered,  the  character 
of  interstate  or  foreign  commerce  attaches 
thereto,  and  it  is  immaterial  whether  the  ship- 
ment be  made  on  a  through  bill  of  lading  or  upon 
a  bill  or  bills  issued  for  transportation  between 
intrastate  points.  Terminal  Co.  v.  Interstate 
Commerce  Commission,  219  U.  S.  627  [31  Sap. 
Ct.  279,  65  L.  Bd.  310];  CommissioD  Co.  v. 
Worthington,  225  U.  S.  108  [32  Sup.  Ct.  653, 
5C  L.  Ed.  1004]  ■  State  v.  Railway  [31  Tex. 
Civ.  App.  219]  71  S.  W.  994:  Railway  v. 
Grain  Co.  [Tex.  Civ.  App.)  78  S.  W.  846:  RaU- 
way Com.  V.  Railroad,  '£»  U.  S.  336  [33  Sap. 
Ct  837,  57  L.  Ed.  12151." 

[2]  Since  this  was  an  interstate  shipment, 
plaintiff  could  have  no  cause  of  action  against 
either  the  initial  carrier  or  the  connecting 
carrier  which  negligently  caused  the  loss, 
under  the  laws  or  Juridical  policies  of  this 
state,  and  we  must  look  to  the  federal  laws 
to  ascertain  If  they  will  afford  plaintiff  a 
cause  of  action  against  either  carrier,  or 
against  both. 

The  Supreme  Court  of  the  United  States, 
in  construing  the  Carmack  Amendment  to 
the  Hepburn  Act  in  Express  Co.  v.  Croninger, 
226  U.  S.  491,  33  Sup.  Ct  148,  57  L.  Ed.  341, 
44  L.  R.  A.  (N.  S.)  257,  decided  not  only  that 
that  amendment  (34  U.  S.  Stat.  L.  595)  super- 
seded and  excluded  all  state  laws  and  policies 
from  the  field  of  liability  of  the  carrier  grow- 
ing out  of  Interstate  shipments  (Bailey  v. 
Railroad,  supra),  but  also  that  It  should  be 
construed  as  preserving  to  the  shipper  every 
right  and  remedy  he  had  under  existing  fed- 
eral laws  not  inconsistent  with  the  provi- 
sions of  the  act 

"One  illustration,"  say  the  court,  "would  be  a 
right  to  a  remedy  against  a  succeeding  carrier, 
in  preference  to  proceeding  against  the  primary 
carrier,  for  a  loss  vr  damage  incurred  upon  the 
line  of  the  former.  The  liability  of  such  buc- 
cecding  carrier  in  the  route  would  be  tRat  impos- 
ed by  this  statute,  and  for  which  the  first  car- 
rier might  have  been  made  liable." 

There  Is  nothing  in  the  act  abrogating  or 
impairing  the  right  which  the  8hlK>er  had 
under  existing  federal  laws  to  parsue  the 
connecting  carrier  whose  wrong  caused  the 
loss,  and  consequently  plaintiff  was  entitled 
to  sue  the  Wabash  Company  under  the  fed- 
eral laws  for  a  negligent  breach  by  that  car- 
rier of  the  contract  of  affreightment  It  is 
wholly  immaterial  whether  that  carrier  was 
a  Joint  obligor  with  or  merely  the  agent  of 
the  Initial  carrier.  It  had  received  the  prop- 
erty under  the  contract  which  it  was  pro- 
ceeding to  perform,  and  In  either  case  would 
be  liable  for  Its  own  negligent  faUore  to  car- 
ry out  its  terms.  And  the  right  of  plain- 
tiff to  pursue  the  Initial  carrier  is  Just  as 
clear,  and  depends  In  no  manner  upon  the 
question  of  whether  or  not  the  contract  was 
Joint  in  form.  The  Carmadc  Amendment 
provides: 

"That  any  common  carrier,  railroad,  or  trans- 
portation company  receiving  property  for  tiaaa- 
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portation  from  a  point  in  one  state  to  a  point  in 
another  state  shall  iasne  a  receipt  or  bUl  of  lad- 
ing therefor  and  shall  be  liable  to  the  lawful 
holder  thereof  for  any  loss,  damage,  or  injury  to 
such  property  caosed  by  it  or  by  any  common 
carrier,  railroad  or  transportation  company  to. 
which  such  property  may  be  delivered  or  over 
whose  Hoe  or  lines  such  property  may  pass,  and 
no  contract,  receipt,  rule,  or  regulation  shall 
exempt  such  common  carrier,  railroad  or  trans- 
portation company  from  the  liability  hereby  im- 
posed: Provided,  that  nothing  in  this  section 
shall  deprive  any  holder  of  such  receipt  or  bill 
of  lading  of  any  remedy  or  right  of  action  which 
he  has  under  existing  law. 

"That  the  common  carrier,  railroad,  or  trans- 
portation company  issuing  such  receipt  or  bill  of 
Jading  shall  be  entitled  to  recover  from  the  com- 
mon carrier,  railroad,  or  transportation  company 
on  whose  line  the  loos,  damage,  or  injury  shall 
have  been  sustained  the  amount  of  such  loss, 
damage,  or  injury  as  it  may  be  required  to  pay 
to  the  owners  of  such  property,  as  may  be  evi- 
denced by  any  receipt,  Judgment,  or  transcript 
thereof."    U.  S.  Comp.  St  I  859^  pars.  11,  12. 

Regardless  of  the  form  or  terms  pf  the 
written  contract  or  of  the  relationship  be- 
tween the  parties  it  attempted  to  establish, 
the  initial  carrier,  the  Burlington  Company,  la 
liable  to  plaintiff  for  any  loss  caused  by  that 
company,  or  its  connecting  carrier,  the  Wa- 
bash Company,  and  may  have  recourse 
against  the  latter  company  in  another  action 
If  It  Is  compelled  to  compensate  plaintUT 
in  damages  for  a  loss  caused  by  the  negllr 
genoe  of  the  Waltash. 

We  know  of  no  reason  which  would  pre- 
vent plaindfl  from  Joining  the  two  carriers 
as  defendants  in  one  action.  The  cause  of 
action  against  each  is  the  same,  tIe.,  the  neg- 
ligent breach  of  the  shipping  contract,  and 
for  such  cause  the  federal  laws  impose  a 
liability  upon  each  whi(di  may  be  enforced 
In  a  single  action. 

[3]  There  is  no  merit  in  tlie  p<^t  that 
plaintiCt,  by  asserting  a  cause  of  action  un- 
der the  state  laws,  has  precluded  himself 
frcMn  recovering  under  the  federal  laws.  He 
has  not,  and  could  not  have,  an  action  under 
the  state  laws  which,  as  stated,  have  been 
completely  superseded;  and,  since  he  al- 
leges and  proves  facts  disclosing  a  cause  un- 
der the  Carmack  Amendment,  he  may  recover 
because  he  has  both  alleged  and  proved  a 
good  cause  of  action.  Ballway  v.  Wulf,  226 
U.  S.  570,  33  Sup.  Ct  135,  57  L.  Ed.  356,  Ann. 
Cas.  1914B,  134.  The  case  of  Moliter  v. 
Bailroad,  180  Mo.  App.  84,  168  S.  W.  250, 
does  not  hold  to  the  contrary.  There  the  peti- 
tion stated  an  action  under  a  state  statute, 
while  the  proof  showed  a  cause  under  the 
federal  Employers'  Liability  Act  (Act  April 
22,  1908,  c.  149,  35  Stat.  65  [U.  S.  Comp.  St 
{§  8C57-8665]).  In  holding  that  there  was 
a  fatal  variance  between  allegation  and  proof, 
we  distinguished  that  case  from  Railway  v. 
Wulf,  supra,  on  the  ground  that  in  the  latter 
case  the  facts  alleged  constituted  a  cause  of 
action  .under  the  federal  laws,  though  the 
plaintiff  mistakenly  averred  that  the  action 
was  brought  under  a  state  statute.    We  there- 


fore recognised  the  rule  we  are  now  apply- 
ing, and  which  is  supported  by  tlie  decision 
in  the  Wulf  Case,  that  the  plaintiff's  mis- 
taken view  of  the  law  controlling  his  case 
will  not  defeat  his  recovery  under  the  Car- 
mack  Amendment,  if  his  petition  alleges, 
and  his  proof  sustains,  the  constitutive  facta 
of  a  cause  of  action  under  that  law. 

It  follows  from  these  considerations  that 
the  court  erred  tn  sustaining  the  Burlington 
Company's  demurrer  to  the  evidence,  and  the 
order  and  Judgment  granting  plaintiff  a  new 
trial  should  be  affirmed.  Since  no  appeal  was 
taken  from  the  order  granting  the  Wabash 
Company  a  new  trial,  that  order  cannot  be 
set  aside  by  us.  The  cause  will  stand  in 
the  circuit  court  for  trial  anew  against  both 
defendants. 

Affirmed.    All  concur. 


JOHNSON   V.   NATIONAL  NEWSPAPERS' 
ASS'N.    (No.  11877.) 

(Kairnae  City  Court  of  Appeals.    Missouri. 
Mardi  6,  1916.) 

1.  Mabteb  and  Servant  <6=9239— Iitjitbiks  to 
Skbvant — Nbouoemce. 

Save  in  case  of  emergency,  a  servant  is  not 

justitied  in  placing  himself  in  a  position  of  peril. 

[Ed.  Note. — For  other  cases,  see  Master  and 

Servant,  Cent  Dig.  §3  749,  760;  Dec  Dig.  «=» 

239.] 

2.  Masteb  and  Sebvant  <&s>101,  102(2)— In- 
JUBiEs  TO  Servant — Dutt  of  Mastbb. 

A  master  is  not  an  insurer  of  his  servant's 
safety,  bein^  required  only  to  exercise  ordinary 
care  to  furnish  the  servant  with  reasonably  safe 
appliances. 

[Ed.  Note. — VoT  other  cas»,  see  Master  and 
Servant  Cent  Dig.  f  172;  Dec.  Dig.  <&s>101, 
102(2).] 

3.  Mabteb  and  Sebvant  <B~'?!TO    Injubiks  to 
Sebvant— Duty  ot  Gabb. 

It  is  the  duty  of  a  servant  to  use  devices 
installed  for  his  safety,  and  to  exercise  ordinary 
care  to  avoid  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  874,  688 ;  Dec  Dig.  «s9 
229.] 

4.  Mastbb  and  Sebvant  ®=3234(1)— Injuries 
to  ssbvaniv-assnuption  of  risk. 

A  servant  is  charged  with  notice  of  the 
daneers  arising  from  the  operation  of  moving 
machinery. 

[Ed.  Note — Voe  other  cases,  see  Master  and 
Servant  Cent  Dig.  f  706;  Dec  Dig.  «=> 
234(1).] 

5.  Mastbb  and  Servant  ®=»239^In juries  to 
Sebvant— CoNTBiBUTOBT  Neoliqbnce. 

The  foreman  of  a  pressroom  of  a  newspa- 
per, who  had  charge  of  the  presses  and  tlie  oth- 
er servants,  and  who  was  authorized  to  report 
any  needed  repairs,  and  in  case  of  necessity  to 
use  the  safety  plugs  and  lock  the  press  so  that 
It  could  not  be  moved,  is  guilty  of  contributorj- 
negligence  precluding  recovery,  where,  when  a 
roll  of  paper  broke  and  was  being  removed  from 
the  presses,  he  placed  his  bands  dose  to  the 
cylinders  in  a  place  out  of  sight  of  the  other 
servants  without  locking  the  press,  and  so, 
though  the  press  was  started  without  warning, 
or  the  bdl  wUdi  should  have  automatically  giv- 
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en  the  waming  did  not  rinCi  no  leooverj  for  re- 
sulting Injuries  can  be  had. 

[Ed.  Note, — FV)r  other  cases,  see  Master  ond 
Servant,  Cent.  Dig.  ii  749,  750;  Dec.  Dig.  €=» 
239.] 

6.  NBOuaKNCB  <S=3l36(6)— JtJBT  Question. 

Where  the  evidence  ia  not  conflicting  and 
different  inferences  cannot  be  drawn  therefrom, 
the  question  of  contributory  negligence  is  one  of 
law  for  the  court,  instead  of  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Negligence 
Cent.  Dig.  8S  282-284;    Dec.  Dig.  <8=>1%<^-J 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Daniel  E.  Bird,  Judge. 
"Not  to  be  officially  published." 
Action  by  J.  A.  Johnson  against  the  Na- 
tional Newspapers'  Association,  a  corpora- 
tion. B^m  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Reversed,  without  remand. 

Boyle  &  Howell,  Glen  L.  Bruner,  and  Jos- 
eph S.  Brooks,  all  of  Kansas  City,  for  ap- 
pellant Harry  O.  Kyle  and  Fred  W.  Coon, 
both  of  Kansas  City,  for  respondent. 

TRIMBLE,  J.  The  defendant  Is  the  own- 
er and  publisher  of  "The  Kansas  City  Post" 
Plaintiff  sues  for  damages  arising  by  reason 
of  having  the  fingers  and  a  part  of  bis  left 
hand  caught  and  crushed  between  the  "blan- 
ket cylinders"  of  one  of  the  large  printing 
presses  in  defendant's  establishment.  He  re- 
covered a  verdict  in  the  sum  of  $13,000.  Aft- 
er motions  for  new  trial  and  In  arrest  were 
overruled,  the  plaintiff,  by  remittitur,  reduc- 
ed the  amount  to  $7,500,  and  judgment  was 
entered  in  plaintUTs  favor  for  that  sum.  De- 
fendant appealed. 

Plaintiff  was  assistant  press  foreman,  and, 
at  the  time  of  his  Injury,  was  acting  as  fore- 
man of  the  pressroom.  He  had  charge  of  the* 
presses  and  direction  over  the  pressmen  and 
others  who  worked  In  the  pressroom.  If  It 
was  necessary  for  anything  to  be  done,  he 
had  authority  to  either  do  It  himself  or  di- 
rect that  it  be  done.  This  Included  the  or- 
dering of  repairs  to  be  made  If  the  instrumen- 
talities in  the  room  got  out  of  order  or  fail- 
ed to  work.  Plaintiff's  Injury  came  about  in 
this  way:  The  first  edition  of  the  paper  for 
the  day  was  being  printed  upon  what  was 
known  as  "Press  No.  1,"  a  large,  double 
width,  sextuple,  Webb  printing  press,  capable 
of  printing  as  high  as  48  pages  on  paper  fed 
from  a  continuous  roll,  and  turning  out  as 
many  as  40,000  copies  an  hour.  The  press 
was  about  20  feet  long,  12  feet  wide,  weighed 
about  200,000  pounds,  and  was  of  complicated 
machinery,  containing,  among  other  things, 
two  large  rollers,  called  "blanket  cylinders," 
adjusted  so  as  to  bring  their  surfaces  dose 
to  each  other  and  revolving  toward  one  anoth- 
er. The  paper  in  process  of  being  printed  ran 
between  and  over  these  cylinders  and  receiv- 
ed the  impression  from  the  type  on  the  plate 
cylinder.  The  press  bad  three  decks,  one  at 
the  front,  one  in  middle,  and  another  at  the 


back,  and,  if  we  understand  the  description  of 
the  press  correctly,  each  dedt  bad  its  own  set 
of  cylinders  in  front  of  It  The  press  was 
run  by  electrldty,  and  at  three  different 
stations  were  push  buttons  with  which  the 
operator,  known  as  the  "tensionman,"  ap- 
plied, regulated,  and  stopped  the  power.  A 
push  on  one  button  started  the  press  on  slow 
motion,  and  continued  thus  so  iMig  as  the 
tensionman  kept  his  finger  on  the  slow  motion 
button.  If  he  took  it  off,  the  pre«s  stopped- 
The  next  buttcm,  if  pressed,  put  the  mainline 
into  more  rapid  motliMi,  and  the  third  was  to 
stop  it  The  stations  at  the  middle  and  at 
the  back  of  the  press  liad  only  two  buttons ; 
one  to  Btap  the  press  on  slow  motion  and 
move  it  up,  and  the  other  to  stop  it  In  at 
least  two  places,  and  possibly  more,  there 
were  "safety  plugs"  which,  up<M>  being  pulled 
out  prevented  the  machine  from  being  start- 
ed until  they  were  pushed  In  again. 

It  seems  that  occasionally,  while  the  roll 
or  width  of  paper  is  going  through  the  ma- 
chine, the  paper  will  break,  and  then  the 
paper,  instead  of  going  through  the  press  as 
one  continuous  strip  or  ribbon,  will  wrap  it- 
self about  the  rollers,  and,  owing  to  some 
sort  of  composition  on  the  latter,  will  make 
a  sticky  substance  on  the  rollers  which  must 
be  removed  before  the  printing  operation  can 
be  resumed.  This  is  d<Hie  dtber  with  the  fin- 
gers or  by  the  application  of  a  wet  rag  to  the 
rollers.  At  the  time  in  question,  the  ribbon  of 
paper  broke  and  the  press  had  been  stopped, 
and  the  tensionman  and  another  emidoy^ 
had  gone  upon  the  middle  deck  to  remove  the 
paper  from  the  top  cylinders.  Only  a  part 
of  the  cylindrical  surface  (extending  the 
length  of  the  cylinder  was  in  view  where  it 
could  be  reached,  and,  after  the  paper  on  the 
part  exposed  had  been  removed  by  tearing  it 
away  and  removing  it  with  the  finger  nails, 
the  tensionman  would  press  the  slow  motion 
button,  causing  the  cylinders  to  slowly  rerolve 
for  a  short  time  and  expose  another  strip  <^ 
the  cylinder  face  to  view,  which  they  would 
proceed  to  clean,  and  then  another  strip  would 
be  exposed  and  cleaned  and  so  on.  Plaintiff, 
acting  as  foreman,  was  standing  near  the 
press  and  looked  up,  he  says.  Just  as  It  stop- 
ped. He  saw  that  the  rlbb<m  or  sheet  of 
paper  was  broken,  and  went  to  the  south 
side  of  tbe  machine  and  to  an  alley  leading 
north  through  the  machine  at  a  point  some 
four  or  five  feet  below  the  middle  deck  on 
which  stood  the  two  men  cleaning  the  rollers 
from  that  position  as  above  stated.  Plain- 
tiff, at  the  mouth  of  this  alley,  looked  into 
the  end  of  the  two  blanket  cylinders  and  saw 
some  paper  sticking  to  tbe  lower  one  of  the 
front  middle  blanket  cylinders  near  where 
the  two  came  together.   He  says: 

"I  stepped  in  there  to  avoid  further  delay  to 
take  that  off,  on  account  of  the  fact  that  there 
was  BO  one  in  there  to  taSe  this  piece  of  paper 
away,  and  to  avoid  farther  delay." 
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He  farther  testlfled: 

"I  stepped  in  there  in  an  effbrt,  for  the  pur- 

Jioae  of  taking  that  paper  off  the  cylinder,  and, 
U8t  as  I  reached  up  in  an  effort  to  pull  it  from 
the  blanket  cylinder,  the  press  started  up  with 
an  unusual  jerk  or  jamp  and  caught  my  fingers 
and  ran  them  up  into  the  first  joint." 

When  asked  how  close  he  had  his  hands 
to  the  place  where  the  cylinders  rolled  to- 
gether at  the  time  the  press  was  started,  he 
replied: 

"Well,  It  would  be  pretty  hard  for  me  to  de- 
termine how  close  I  uid  my  hand,  but  I  would 
say  it  was  within  possibly  a  half  indi  of  the 
puts." 

Plaintiff  testified  that  he  knew  there  were 
two  men  on  the  upper  middle  deck  cleaning 
off  the  top  cylinder.  He  knew  the  method 
used  by  them  to  take  off  the  paper,  and  that 
it  was  the  proper  way.  Before  he  went  in, 
he  said  nothing  to  them  or  any  one  else ;  nor 
filA  he  tell  them  not  to  move  the  press ;  nor 
did  he  tell  them  that  he  was  going  In.  He 
knew  there  was  a  button  up  there  by  which 
the  press  could  be  started.  He  also  testified 
that  he  was  at  perfect  liberty  to  pull  one  of 
the  safety  plugs,  which  would  lock  the  ma- 
chine and  prevent  It  from  being  started  while 
he  had  his  hand  in  the  rollers.  The  testi- 
mony of  s<Hne  of  his  witnesses  was  that  he 
passed  by  one  of  the  safety  plugs  on  his  way 
to  the  cylinder.  He  says  the  nearest  safety 
plug  was  4  or  4%  feet,  maybe  6  or  6  feet, 
from  where  his  hand  was  caught.  He  says  It 
was  out  of  reach  from  this  point,  but  clearly 
this  means  it  was  not  within  reach  without 
leaving  the  spot  where  he  was  standing  when 
hurt ;  because  another  of  his  witnesses  said, 
in  telling  the  location  of  the  safety  plugs,  that 
plaintiff  could  stand  on  the  ground  and  reach 
them,  they  being  only  4  or  5  feet  from  the 
ground,  and  that  from  the  mouth  of  the  alley, 
where  he  started  in,  there  was  a  plug  about 
4  feet  away  on  each  side.  This  alleyway 
was  through  the  width  of  the  press  at  and 
below  the  middle  deck.  Another  of  plain- 
tiff's witnesses  testified  that  the  press  had 
been  stopped  and  then  slightly  moved  up  in 
order  to  let  the  two  men  continue  cleaning 
the  top  cylinder,  and  that  when  it  was  moved 
up  the  second  time  was  when  plaintiff's  hand 
was  caught.  He  also  testified  that  at  the 
time  plaintiff  was  hurt  plaintiff  was  feeling 
with  his  fingers  "more  toward  where  the  cyl- 
inders came  together  tbEtn  towards  the  cen- 
ter." 

The  case  was  submitted  upon  two  grounds 
of  negligence,  to  wit:  (1)  That  the  gear  and 
machinery  of  said  press,  by  reason  of  much 
nse  and  long  wear,  had  become  so  worn  and 
loose  that  the  press,  when  the  power  was  ap- 
plied for  the  purpose  of  moving  the  same, 
often  gave  an  eccentric,  sudden,  and  brief 
start  (2)  That  the  electrical  appliances  and 
wires  controlling  the  electric  beU  attached  to 
said  press,  and  used  to  warn  employ^ 
around  the  press  that  It  was  about  to  be 
started,  were  old.  out  of  repair,  and  bad  been 


in  such  long  use  that  tliey  often  would  not 
properly  carry  the  current  to  aald  l>ell  and 
failed  to  operate  and  ring  it  wltli  sufficient 
force  to  warn  the  employ^  The  answer 
was  a  general  denial,  together  with  a  plea 
that  plaintUTs  injuries,  If  any,  were  caused 
by  the  negligence  of  a  fellow  servant;  that 
plaintiff  was  guilty  of  contributory  negli- 
gence ;  and  that  his  injuries  arose  out  of  the 
ordinary  risks  incident  to  his  employment 
Said  answer  also  alleged  that  plaintiff  was 
the  foreman  In  sole  charge  of  the  pressroom 
at  the  time  of  the  injuries.  There  was  no 
testimony  in  the  case  other  than  that  given 
by  the  witnesses  offered  by  plaintiff.  At  the 
close  of  plaintiff's  evidence,  the  defendant  de- 
murred thereto  and  offered  no  testimony  on 
its  part 

'  E^or  was  undoubtedly  committed  in  in- 
structions given  in  plalntifTs  behalf,  but  it  is 
not  worth  while  to  notice  same,  if  defend- 
ant's contention  that  its  demurrer  to  the  evi- 
dence should  have  been  sustained  is  sound. 
We  therefore  pass  at  once  to  a  consideration 
of  this  vital  question  in  the  case. 

[1-6]  The  fact,  first  of  all,  which  distin- 
guishes this  case  from  others  of  a  similar 
nature,  is  that  plaintiff  was  not  an  ordinary 
workman  obeying  the  orders  of  a  superior 
and  having  to  deal  with  appliances  and  in- 
strumentalities over  which  he  had  no  control, 
and  with  the  condition  of  which  be  bad  noth- 
ing to  do.  Plaintiff,  at  the  time  he  was  hurt, 
was  the  foreman.  He  had  charge  of  the  men 
and  appliances  in  the  room,  and,  if  the  latter 
became  defective  and  out  of  repair,  it  was 
his  duty,  and  within  his  pow^,  to  have  them 
repaired.  This  Is  certainly  true  with  regard 
to  such  matters  as  the  appliances  for  ringing 
the  bell,  because  he  says  himself  that  If  it 
got  out  of  order  he  was  to  notify  the  electri- 
cian and  have  It  fixed.  We  need  not  go  so 
far  as  to  charge  him  with  the  duty  of  over- 
hauling so  large  and  complicated  a  piece  of 
machinery  as  the  printing  press  without  re- 
ferring the  matter  to  his  master,  but  un- 
doubtedly it  was  his  duty  to  see  that  the  bell 
was  in  order.  And  as  foreman  be  had  com- 
plete charge  of  the  press.  He  had  a  right  to 
stop  it  and  to  order  it  started.  He  says  him- 
self he  was  at  liberty  to  use  the  safety  plug 
and  lock  the  press  so  it  could  not  be  started, 
and  had  the  authority  to  do  this  without  con- 
sulting any  <me.  (He  knew  the  bell  got  out 
of  order  frequenOy.  He  knew  the  machinery 
started  with  a  jump.  He  knew  be  was  plac- 
ing his  hand  In  a  place  of  danger,  and  he 
knew  of  the  safety  plugs  and  that  the  pur- 
pose of  their  being  there  was  to  enable  him 
to  protect  himself  from  danger  when  going 
into  the  machinery  as  he  did.  Knowing  all 
these  things,  and  having  the  power  i»  obviate 
the  danger  by  using  the  devices  afforded 
him  for  his  protection,  he,  nevertheless,  en- 
ters into  a  manifest  risk,  without  using  the 
opportunities  for  safety  so  easily  within  his 
reach.    Tliere    were    no    dnnunstances    of 
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emei^rency  calling  npon  blm  to  take  the  risk. 
With  oonditloDS  aa  he  knew  them  to  be,  the 
rlak  waa  manifest  and  the  danger  imminent, 
and  there  was  no  imperative  demand  upon 
him  to  take  such  rlak.  Aa  said  by  Brace,  X, 
In  Doerr  ▼.  St.  Louis  Brewing  Aas'n,  176  Mo. 
547,  loc.  dt  556,  76  S.  W.  600: 

"No  mac  has  the  moral  or  legal  right  to  pat 
his  life  or  limb  to  the  hazard  of  a  second,  anieas 
duty  and  the  ezi^eccies  of  his  situation  im- 
peratively demand  it  No  man  of  ordinary  pru- 
dence will  do  so." 

This  case  holds  that: 

"Where  the  risk  is  manifest  and  the  danger  is 
imminent,  to  take  that  risk,  unless  there  is  im- 

gerative  demand  to  do  so,  ia  contributory  neg- 
gence." 

It  must  be  borne  In  mind  that  the  starting 
of  the  machine  in  this  case  did  not  arise 
through  the  unexjiected  application  of  power 
by  reason  of  some  defect  in  the  machinery 
whldi  allowed  the  electrical  current  to  be- 
come effective  and  start  the  machine  when 
plaintiff  had  every  reason  to  believe  the  ma- 
ditne  would  remain  at  rest.  Such  was  the 
case  In  O'Bom  v.  Nelson,  141  Mo.  App.  428, 
126  S.  W.  178.  In  that  case  the  safety  plug 
was  set  so  that  it  was  supposed  the  machin- 
ery .would  not  start,  and  yet,  owing  to  some 
defect.  It  did  start.  In  this  case  plaintiff's 
witness  Morrison  says  he  started  the  machin- 
ery. He  also  says  he  rang  the  bell  before  he 
did  so,  and  that  It  rang  with  Its  usual  force 
and  strength.  Other  witnesses  for  plaintiff 
say  they  did  not  hear  it  ring.  Plaintiff  says 
he  did  not  hear  It,  but  admits  It  may  have 
rung.  In  addition  to  the  evidence  that  Mor- 
rison did  start  it  and  that  the  press  did  not 
Itself  start  through  some  inherent  defect,  the 
very  theory  upon  which  the  case  is  submitted 
is  that  the  liower  was  intentionally  applied, 
but  that  because  of  the  failure  of  the  bell  to 
warn,  or  because  the  machinery  started  with 
a  jump,  plaintiff  did  not  take  his  hand  out 
and  was  caught  So  that  the  case  is  to  be 
distinguished  from  those  In  which  the  Injury 
arises  by  reason  of  the  master  furnishing  a 
defective  appliance  and  the  accident  occurs  In 
the  ordinary  operation  thereof  with  no  ex- 
posure to  hazard  or  danger  except  that  caus- 
ed by  the  defective  condition  and  of  which 
the  servant  had  no  notice  and  tor  which  be 
was  not  responsible. 

The  petition  does  not  charge  that  Morrison, 
the  "tenslonman,"  was  negligent  In  starting 
the  machine ;  but  if  It  did,  and  Morrison  had 
negligently  started  It,  the  negligence  would 
have  been  that  of  a  fellow  servant.  The  evi- 
dence shows  that,  if  for  any  reason  the  bell 
failed  to  ring.  It  was  the  duty  of  the  tension- 
man  to  call  out  a  warning  before  starting  the 
machine.  If  the  bell  did  not  ring  at  all  and 
Morrison  started  the  machine  without  caUlng 
out,  then  It  was  his  negligence  In  starting  the 
machine.  If  the  bell  rang  with  sufficient 
force  for  plaintiff  to  have  heard  It,  then  it 
was  Incnmboit  upon  him  to  at  once  remove 
his  hand  from  the  ssone  of  danger.  This  was 
his  doty,  whethw  the  machine  moved  with  a 


jump  or  very  sadden  start  or  not.  The  very 
purpose  of  the  warning  waa  to  have  him  take 
his  hand  away  from  the  cylinder.  He  could 
not  trust  to  the  slow  motion  of  the  machine 
to  offer  him  opportunity  for  taking  bis  own 
time  about  renuyvlng  bis  hand.  In  view  of 
the  fact  that  he  says  he  does  not  know  how 
close  bis  fingers  were  to  where  the  cylinders 
came  together,  but  that  they  must  have  been 
within  half  an  Indi,  It  cannot  be  conjectured 
that,  even  If  the  warning  had  been  given  and 
he  had  obeyed  it,  nevertheless  be  would  have 
been  canght  by  the  sadden  start  or  jnnq>  oi 
the  madilnery.  Besides,  plaintiff  knew  the 
cylinder  jumped,  and  be  did  not  testify  that 
he  moved  his  hands  at  all.  Suppose  the  ma- 
chinery had  started  without  a  jump,  then, 
since  he  did  not  hear  the  bell,  the  <»ly  warn- 
ing notice  he  would  have  had  would  be  the 
movement  of  the  cylinder.  With  his  fingers 
on  the  cyUnder  within  half  an  inch  of  danger 
— and  possibly  closer,  since  be  cannot  say' 
where  they  were— could  a  guess  be  hazarded 
that  his  fingers  would  not  have  been  caught 
If  it  had  not  been  for  the  sudden  start  there- 
of 7  Whether  this  would  be  a  guess  or  a  rea- 
sonable Inference,  still  the  fact  remains  that 
plaintiff  knew  that  men  were  on  the  upper 
deck  at  work  cleaning  the  top  cylinder  and 
at  a  place  where  they  could  start  the  madilne 
by  pressing  a  button,  knew  their  method  of 
cleaning  a  ra.rt  of  the  cylinder  and  of  their 
starting  the  machinery  up  a  little  in  orier  to 
clean  another  portion,  knew  that  the  bell  fre- 
quently did  not  ring  loud  enough  to  warn, 
knew  that  the  machinery  frequently  started 
with  a  jump  (one  of  bis  witnesses  said  It 
started  that  way  nine  times  out  of  ten),  knew 
that  he  had  not  told  any  one  he  was  going  to 
put  his  hand  in  danger,  knew  of  the  safety 
plugs,  and  that  be  was  the  one  to  use  them, 
and  yet  went  Into  the  machine  through  the 
alley  under  the  middle  deck  and  placed  his 
fingers  on  the  huge  rollers  within  a  half  Inch 
of  where  they  came  together,  without  lock- 
ing the  machine  or  taking  any  other  precau- 
tion for  his  safety.  If  such  conduct  does  not 
constitute  cMttrlbutory  negligence  as  a  mat- 
ter of  law,  it  Is  difficult  to  see  what  would. 
It  was  this  lack  of  ordinary  care  upon  bis 
part,  and  not  the  failure  of  the  defendant  to 
furnish  reasonably  safe  appliances,  that  caus- 
ed the  injury.  The  employer  is  not  an  in- 
surer of  the  servant's  safety.  Tte  former  la 
required  to  exercl.se  ordinary  care  to  furnish 
the  latter  reasonably  safe  appliances  and  de- 
vices for  his  safety,  so  that  the  latter  may, 
by  the  exercise  of  ordinary  care  on  bis  part, 
perform  the  work  assigned  him  wltib  a  rea- 
sonable degree  of  safety  to  himself.  Franklin 
V.  Missouri,  etc.,  R.  CO.,  97  Mo.  App.  473,  71 
S.  W.  540 ;  Glasscodc  y.  Swofford  Bros.  Dry 
Goods  Oa,  106  Mo.  App.  667,  80  S.  W.  364. 
Reciprocally,  it  Is  the  duty  of  the  servant  to 
use  the  devices  Installed  for  bis  safety  and 
to  exercise  ordinary  care  to  protect  himself. 
McGlnnls  v.  Hydraulic  Press  Brick  Co,  261 
Mo.  287,  loc.  dt.  297,  206,  106  ».  W.  SO,  U. 
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B.  A.,  iBlSf,  688.  He  U  boond  to  take  notice 
of  the  dangeis  arising  from  the  operation  of 
moving  machinery.  4  Labatt  on  Master  & 
Servant,  S  1373.  Here  plaintUt  was  the  fore- 
man. If  the  appliances  were  defective,  he 
bad  the  power  to  have  them  repaired,  and  It 
was  his  duty  to  do  soi.  If  the  overhauling  of 
the  huge  press  was  something  about  which 
the  master  had  to  be  first  consulted — though 
there  Is  no  evidence  that  such  was  the  case — 
yet  stUl  It  was  plaintiff's  duty  to  notify  the 
master  of  the  press's  defective  condition. 
There  Is  no  evidence  that  this  was  done.  He 
knew  of  the  defects,  and  neither  repaired 
them  nor  gave  notice  of  their  ill  repair.  His 
hurt  arose,  not  from  the  ordinary  operation 
of  the  machine,  but  because  the  servant,  with 
full  knowledge  of  the  situation  and  the  con- 
dition of  the  appliances,  chose  to  put  his 
band  ia  an  exceedingly  dangerous  place 
without  taking  any  precautions  for  bis  safe- 
ty or  using  the  appliances  furnished  by  the 
master  for  that  purpose.  In  such  case  he 
cannot  recover.  Kelley  v.  Chicago,  etc.,  B. 
Co.,  105  Mo.  App.  365,  79  S.  W.  973 ;  Thorn- 
berry  V.  Old  Judye  Mining  Ca,  126  Mo.  App. 
660,  105  S.  W.  659;  Fleeman  v.  Bemls  Bros. 
Bag  Co.,  159  Mo.  App.  593,  141  S.  W.  481. 

[I]  It  Is  urged  that  contributory  negligence 
Is  a  question  for  the  Jury.  That  is  true 
where  the  evidence  Is  conflicting,  or  where 
different  Inferences  may  be  drawn  from  the 
testimony.  But  in  this  case  there  is  no  room 
for  different  inferences  as  to  plaintiff's  duty 
to  observe  care  for  his  own  safety,  nor  as  to 
his  duty  to  have  repairs  made  and  defects  at- 
tended to  or  to  report  them  to  his  master. 
The  only  evidence  in  the  case  was  that  offer- 
ed by  plaintiff.  In  this  case,  plaintiffs  own 
proof  shows  contributory  negligence  such  as 
to  preclude  recovery.  Where  this  is  the  case, 
there  is  but  one  course  to  follow,  and  that  is 
to  hold  that  plaintiff  has  made  no  case.  Sis- 
sel  V.  St  Louis,  etc.,  R.  Co.,  214  Mo.  515,  loe. 
dlt  526,  113  S.  W.  1104,  15  Ann.  Gas.  429; 
Hudson  V.  Wabash,  etc.,  R.  Co.,  101  Ma  18, 
loc.  dt.  30,  14  8.  W.  15. 

Entertaining  these  views,  we  are  constrain- 
ed to  reverse  the  case  withoat  remanding  It 
It  Is  so  ordered.   Tbe  other  Judges  concur. 


MAHANBT  t.  CITY  OP  INDEPENDENCE. 

(No.  11817.) 

(Kansas  City  Court  of  Appeals.     Missouri. 

March  6,  1916.) 

I.  EiacTBiciTT  €=»  19(12)— IwJTJa^M  to  Tku- 

PnONE  lylWEMEN — QtJESTIOW  FOB  JUBT. 

In  a  telephone  lineman's  action  against  a 
dty  for  injuries  received  throogh  coming  in 
contact  with  an  uninsulated  high-tension  wire 
belonging  to  the  city,  the  evidence  sbgwed  that 
plaintiff  in  stringing  wires  was  compelled  to 
throw  a  weight  attached  to  a  rope  over  the 
cioss-arm  of  the  telephone  pole,  in  order  to  draw 
the  wire  which  was  to  be  strung  up  over  the 
cross-arm.  Defendant  city's  pole,  carrying  high- 
tension  wires  for  lighting  service,  stood  about 
2  feet  from  the  telephone  pole,  and  plaintiff  tes- 


tiGed  that  while  it  was  posaible  to  have  thrown 
the  weight  over  the  telephone  cross-arm  in  the 
first  instance,  it  was  easier  and  more  practicable 
to  throw  over  the  croes-arm  of  the  city's  pole 
first  and  then  throw  over  the  cross-arm  of  the' 
telephone  pole,  which  method  he  followed.  De- 
fendant demurred  to  the  evidence.  Seld  that, 
under  the  rule  that  on  demurrer  to  the  evidence 
every  reasonable  inference  in  favor  of  the  cause 
of  action  must  be  drawn,  it  was  for  the  jury  to 
determine  whether  or  not  plaintiff,  in  the  proper 
performance  of  his  task,  was  reasonably  requir- 
ed to  first  pass  the  line  over  defendant's  cross- 
arm  before  trying  to  pass  it  over  the  telephone 
arm. 

[Ed.  Note. — For  other  cases,  see  Electricity, 
C!ent  Dig.  §  11;   Dec.  Dig.  «=»10(12).] 

2.  BtECTRiciTT  4s>15(2)— Stxinoino  Wibes— 
Using  Othkb  0>i(fant's  Pota— Liabiutt. 

In  stringing  telephone  wires,  the  use  of  a 
third  person's  neighboring  pole  by  a  lineman 
for  mere  convenience  in  doing  liis  employer's 
work,  without  the  knowledge  or  consent  of  such 
third  person,  does  not  impose  on  the  latter  the 
duty  to  exercise  reasonable  care  for  the  line« 
man's  protection. 

[Ed.  Note.— For  other  cases,  see  EHectticity, 
Gent  Dig.  §  8;   Dec.  Dig.  «=3l6(2).l 

3.  BLECTEicrrT  9=915(2)— Strinqiro  Wibks— 
Otheb  GouPANT'a  PoLB—PBOxiMiTt— Invi- 
tation. 

The  mere  proximity  of  such  third  person's 
pole  to  the  pole  of  the  lineman's  employer  is 
not,  of  Itself,  an  invitation  to  the  lineman  to 
use  the  third  person's  pole. 

[Ed.  Note.— Fw  other  cases,  see  Electricity, 
Cent  Dig.  I  8;   Dec  Dig.  <&=>16(2).l 

4s.    B^XJCOTBIOITT  «=»16(2) — StBINOINO  WtBKS— 

Otheb  PKBSON'a  Pouc  —  IvFUEO  Invita- 
tion. 

Where  the  pole  upon  which  it  was  the  duty 
of  plaintiff  lineman  to  string  a  telephone  wire 
stood  in  a  public  highway,  and  defendant  city's 
pole,  carrying  high-tension  lighting  wires,  stood 
within  2  feet  of  the  telephone  pole,  having  been 
placed  in  position  subsequent  to  the  placing  of 
the  telephone  pole,  and  in  such  a  position  that 
it  was  necessary  for  plaintiff  to  nrst  pass  the 
telephone  wire  over  defendant's  cross-arm  be- 
fore passing  it  over  the  telephone  pole  cross- 
arm,  defendant  was  bound  to  know  that  line- 
men would  throw  hand  lines  over  its  cross-arm, 
and  extended  an  implied  invitation  to  make  such 
use  of  the  pole,  charging  defendant  with  the 
duty  of  exercising  the  nighest  degree  of  care  to 
maintain  its  wires  in  a  reasonably  safe  condi- 
tion as  to  such  linemen. 

[Ed.  Note. — For  other  cases,  see  Electricity, 
Ont  Dig.  §  8;   Dec.  Dig.  «=>15(2).] 

&  l&ixcraunrx     «s>16(2)   —   Hiqh-Tkrsion 

WiBEa— Reqcisitk  Insulation. 

The  exercise  of  the  highest  degree  of  care 
to  maintain  such  pole  in  a  reasonably  safe  con- 
dition  for  Uie  telephone  employte'  use  required 
toe  maintenance  br  defendant  on  such  high-ten- 
sion wires  of  insmation  in  the  best  practicable 
condition. 

[Ed.  Note.— Por  other  cases,  see  Bleetrieity, 
Gent  Dig.  {  9;   Dea  Dig.  *»16(2).] 

8.  Emctbicitt  *=>  19(12)  —  Stkingino  Teij;- 

FHONB  WlBES  NKAB  LiIOHT  WlBES  —  CON- 
TBIBUTOBX  NXOUOBHCK  —  QUESTION  FOB 
JUBT. 

Where  plaintiff  telephone  lineman  in  string- 
ing a  wire  threw  his  hand  line  over  the  croes- 
arm  of  defendant's  pole,  which  carried  high- 
tension  light  wires,  and  which  stood  within  2 
feet  of  the  telephone  pole,  requiring  plaintiff 
to  first  throw  the  hand  line  over  defendant's 
cross-arm,  tbe  question  whether  plaintiff  was 
guilty  of  contributory  negligence  in  ascending 
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the  telephone  pole  without  his  rubber  gloves  or 
safety  belt  and  without  cleaning  mud  from  bis 
shoes,  and  in  not  holding  to  the  telephone  pole 
with  one  arm  while  reaching  out  to  disengage 
the  line  from  defendant's  cross-arm,  when  he 
knew  that  defendant's  wires  carried  a  dangerous 
current,  held  a  question  of  fact  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  {  11 ;   Dec.  Dig.  <8=19(12).] 

7.  Electbicitt  «=»1&(4)— Insulation  —  BBsr 
Appliance— ADMISSION— Pbopbiett. 

The  admission  of  evidence  on  such  trial  as 
to  whether  the  insulation  used  was  the  best  ob- 
tainable was  sot  error,  where  such  evidence 
bore  on  the  issue  of  whether  such  insulation  was 
a  reasonably  safe  appliance. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  EMg.  S  11 ;   Dec.  Dig.  «8=»19(4).] 

8.  Release  9=97  —  Lineman's  Injdbt  fbou 
TuiBD  Pebson'b  Wibb— Sbttlinq  with  Bm- 
PLOYEB— Release  or  Thibd  Person. 

Where  plaintiff  telephone  lineman,  injured 
by  coming  in  contact  with  defendant  city's  un- 
insulated high-tension  light  wire,  accepted  mon- 
ey from  his  employer  to  cover  his  doctor  and 
hospital  bills  and  lost  wages,  agreeing  not  to 
sue  his  employer,  sudi  acceptance  was  not  a 
settlement  and  discharge  of  liis  cause  of  action 
against  defendant. 

[Ed.  Note.— For  other  cases,  BeC'Release,  Cent. 
Dig.  i  7 ;  Dec.  Dig.  <8=»7.] 

Appeal  from  Clrcait  Court,  3&duoa  Coun- 
ty;   W.  O.  Thomas,  Judg& 
"Not  to  be  officially  published." 
Action  by  James  H.  Mahaney  against  the 
City  of  Independence.     Judgment  for  plain- 
tiff, and  defendant  appeals.    Affirmed. 

John  llilce,  of  Independence,  and  Warner, 
Dean,  McLeod  &  Langwortby,  of  Kansas 
City,  for  appellant  T.  A.  J.  Mastin,  of  Kan- 
sas City,  for  respondent 


JOHNSON,  J.  Plaintiff,  a  lineman  in  the 
service  of  the  Missouri  &  Kansas  Telephone 
Company,  was  Injured  by  a  high-voltage  cur- 
rent of  electricity  which  escaped  from  a  de- 
fectively Insulated  wire  maintained  by  de- 
fendant dty  as  a  part  of  the  lighting  system 
It  operated  for  both  public  and  private  uses. 
The  petition  alleges.  In  substance,  that  de- 
fendant negligently  allowed  the  insulation 
to  become  defective  at  a  place  where  plain- 
tiff, in  the  proper  performance  of  his  service, 
would  be  exposed  to  injury  therefrom,  and 
that  he  was  Injured  by  accidentally  coming 
into  contact  with  the  wire  at  that  place. 
The  principal  defenses  alleged  In  the  answer 
and  pressed  on  our  attention  are  that  the 
injury  was  not  caused  by  the  breach  of 
any  duty  defendant  owed  to  plaintiff,  but  if 
there  was  any  such  negligence,  plaintiff  is 
not  entitled  to  recover  damages  from  defend- 
ant, for  the  reason  that  his  own  negligence 
contributed  to  his  Injury.  A  trial  In  the  cir- 
cuit court  resulted  in  a  verdict  and  judg- 
ment for  plaintiff,  and  defendant  appealed. 

The  Injury  occurred  June  21,  1912,  at  the 
southwest  corner  of  Sterling  avenue  and 
Washington  Park  boulevard,  a  place  be- 
tween  Independence  and   Kansas   City  not 


within  defendabt'a  corporate  limits.  A  eteir 
of  linemen  under  the  supervision  of  a  fore- 
man were  stringing  wires  for  the  telephone 
company  on  its  pole  line,  which  ran  nortb 
and  south  past  this  comer,  and  plaintiff,  a 
member  of  this  crew,  was  engaged  In  plac- 
ing a  vrlre  being  strung  northward  along  the 
pole  line  to  its  proper  place  for  attachment 
to  a  cross-arm  on  the  telephone  pole  at  the 
comer.  This  pole  was  about  35  feet  tall  and 
the  cross-arm,  which  extended  east  and  west, 
was  10  feet  long,  and  carried  low-tension  tele- 
phone wires.  This  pole  line  also  carried  a 
"messenger"  wire,  to  which  was  suspended  a 
cable  containing  50  pairs  of  wires.  Two  feet 
south  of  this  pole  was  a  smaller  pole,  owned 
by  defendant,  near  the  top  of  which  was  a 
full  cross-arm  4  feet  long,  extending  north 
and  south  and  a  half  cross-arm  set  crosswise. 
These  two  arms  carried  high-power  lighting 
wires  on  lines  running  both  north  'and  south 
and  east  and  west,  and  the  latter  wires  were 
"tapped"  or  joined  to  the  nortb  and  south 
wires  at  this  place.  All  of  these  wires  were 
insulated,  and  the  place  where  the  wires  had 
been  tapped  or  Joined  together  had  been  In- 
sulated with  a  nonconducting  "tape,"  which 
the  evidence  of  plaintiff  tends  to  show  had 
t)ecome  too  worn  and  defective  to  afford 
sufficient  Insulation.  Farther,  It  appears 
that  a  short  stub  of  bare  wire  had  been  left 
protruding  out  from  a  Joint  Being  unin- 
sulated and  attached  to  a  high-current  wire, 
this  stub,  U  touched  by  a  lineman  who  was 
"grounded,"  would  close  a  short  circuit 
through  his  body  for  the  escape  of  the  car- 
rent  Plaintiff,  under  the  orders  of  his  fore- 
man, attached  a  hand  rope  to  the  wire  he 
was  stringing,  and,  standing  to  the  south  of 
these  poles,  threw  a  weight  attached  to  the 
end  of  the  hand  line  over  a  cross-arm  of 
defendant's  pole.  He  states  that  he  was  com- 
pelled to  throw  the  line  first  over  the  lower 
and  Intervening  light  wlrea  before  he  could 
throw  it  over  the  cross-arm  on  the  telephone 
pole  to  which  the  wire  was  to  be  attached. 
Much  stress  is  laid  by  defendant  on  the  ad- 
mission of  plaintiff  that  It  was  possible  for 
an  expert  lineman  such  as  he  was  to  have 
thrown  the  hand  line  weight  over  the  tele- 
phone cross-arm,  whidi  was  about  10  Inches 
higher  than  the  cross-arm  on  the  light  pole, 
and  also  on  the  fact  that,  the  telejdione  cross- 
arm  being  longer  than  the  other,  there  was 
a  projection  at  Its  end  beyond  the  space  oc- 
cupied by  the  lower  light  wires  and  cross- 
arms.  But  the  evidence  of  plaintiff  affords 
substantial  support  to  his  assertion  that  the 
course  he  attempted  to  pursue  of  first  pass- 
ing the  line  over  the  cross-arm  on  defendant's 
pole  and'  then  over  the  telephone  cross-arm 
was  the  most  practical,  though  the  method 
suggested  by  defendant  might  have  bem  suc- 
cessfully carried  out  by  the  exercise  of  skill 
and  accuracy  In  throwing  the  wel^t  so  as 
to  carry  the  hand  line  over  the  projecting 
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imd  of  the  Usber  croBs-brdo.    On  croaa-ex- 
amlnatlon  plalBtlff  was  asked: 

"If  yoa  had  a  eroBB-arm  Bdcldng  oat  a  foot 
and  a  half  or  a  foot,  and  you  wanted  to  get  a 
wire  over  that,  as  a  general  rule,  couldn't  you 
get  that  line  over  to  draw  it  up  there?" 

He  answered: 

"No,  air;  not  alwaya.  Q.  But  you  very  fre- 
quently could?  A.  Once  in  awhile;  yes,  sir; 
we  done  that." 

[1]  In  the  consideration  of  the  demurrer  to 
the  eridence  we  must  draw  every  reasonable 
Inference  in  favor  of  the  cause  of  action, 
and,  so  doing,  we  hold  that  it  was  for  the 
Jury  to  determine  whether  or  not  plaintifT, 
in  the  proper  performance  of  bis  task,  was 
reasonably  required  by  the  confronting  con- 
ditions to  adopt  the  less  skillful,  but  more 
certain,  method  of  first  passing  the  line  over 
defendant's  cross-arm  before  trying  to  pass 
it  over  the  telephone  arm.  After  throwing 
It  the  weight  hung  suspended  a  few  inches 
below  the  light  pole  cross-arm  with  its  line 
resting  on  the  arm  l>etween  two  pins.  Plain- 
tiff was  required  to,  and  did,  climb  the  tele- 
phone iMle  to  adjust  the  band  line  and  wire 
to  which  it  was  attached.  The  pole  was  wet, 
and  his  shoes  were  muddy.  The  steps  up 
the  pole  consisted  of  iron  pins  screwed  in  on 
the  north  and  south  sides.  He  was  not  pro- 
vided with  rubber  gloves,  and  did  not  take 
his  safety  belt;  his  reason  for  the  latter 
omission  being  that  the  electric  wires  were 
so  close  to  the  place  of  work  as  to  render 
the  use  of  the  belt  impracticable.  When  he 
reached  a  point  where  his  shoulders  were  on 
a  level  with  the  light  wires,  he  placed  himself 
on  the  south  side  of  the  pole  with  his  left 
foot  on  one  peg  and  is  right  leg  crooked  over 
the  peg  above  it,  both  pegs  being  on  the 
south  side.  In  such  position  his  weight  was 
on  his  left  leg,  and  the  grip  of  his  right  leg 
on  the  upper  pin,  which  was  bent  upward  at 
the  end,  was  relied  upon  to  keep  him  from 
falling  outward  when  he  reached  for  the 
band  line.  As  he  reached,  his  left  foot  slip- 
ped slightly  on  the  supporting  pin,  causing 
him  to  lose  his  balance.  Instinctivdy  clutch- 
ing for  support  to  save  himself  from  falling, 
one  of  his  hands  accidentally  came  in  contact 
with  the  electric  light  wires,  where  they  were 
tapped,  and  with  the  protruding  stub  wire. 
The  telephone  "messenger"  wire  and  cable 
were  on  a  slightly  lower  level  than  the  light 
pole  cross-arm,  and  were  "grounded,"  as  it 
appears  they  should  have  been.  Plaintiff 
closed  the  short  circuit  fOr  the  electric  light 
current,  either  by  accidental  contact  with  the 
grounded  messenger  wire  and  cable,  or  by  his 
contact  with  the  wet  telephone  imlet  He  was 
severely  burned  and  sustained  permanent  In- 
juries of  the  most  serious  character. 

On  croes-examliiatlon  plalntur  admitted 
knowledge,  at  the  time,  of  the  highly  dan- 
gerous condition  of  the  light  wires,  but  stat- 
ed that  he  did  not  know  of  the  defective 
Insulation  at  the  Joint.  He  knew  that  de- 
fendant's pole  carried  high-voltage  wires,  and 


that  on  a  wet  day  it  would  be  dangerous  to 
touch  them,  even  if  the  insulation  was  in 
perfect  repair.  He  had  no  intention  of  touch- 
ing any  of  these  wires  and,  as  stated,  his 
contact  with  them  at  a  place  where,  in  reality 
there  was  no  Insulation,  was  purely  the  ac- 
cidental result  of  his  involuntary  effort  to 
regain  his  equilibrium.  The  neglect  of  de- 
fendant to  maintain  proper  insulation  at 
that  Joint  was  the  direct  cause  of  plalntifTs 
Injury  which,  it  Is  reasonable  to  infer,  would 
not  have  resulted  If  the  insulation  had  been 
maintained  in  reasonable  repair. 

[2,  3]  Defendant  does  not  argue  that  the 
charge  of  neglect  to  keep  the  insulation  at 
the  Joint  in  a  proper  condition  is  not  sustain- 
ed by  proof,  but  does  contend  that  sudi  omis- 
sion was  not  a  breach  of  any  duty  it  owed 
plaintiff.  The  ground  of  the  argument  Is 
that  plaintiff  was  a  trespasser  upon  the  prop- 
erty of  defendant  when  he  used  the  cross- 
arm  on  defendant's  pole  to  aid  In  stringing  a 
wire  on  the  pole  line  of  his  employer.  This 
I>oeitlon  might  be  sound  If  no  practical  neces- 
sity had  confronted  plaintiff  for  first  string- 
ing the  wire  over  defendant's  cross-arm  and 
wires.  Mere  convenience  would  not  havie  Jus- 
tified him  in  using  another  person's  property 
without  the  owner's  knowledge  or  consent, 
and  thereby  imposing  mi  the  owner  a  duty  to 
exercise  reasonable  care  for  his  protection  In 
such  unauthorized  use.  The  mere  proximity 
of  the  two  poles  was  not,  of  Itself,  an  invita- 
tion to  plaintiff,  the  employe  of  the  telephone 
company,  to  use  the  pole  of  defendant  in  the 
performance  of  his  work  of  stringing  wires. 
It  may  be  granted  for  argument  that.  In  the 
absence  of  some  agreement  or  understanding 
that  linemen  of  the  telephone  company  might 
use  defendant's  structure,  or  of  a  situation 
from  which  such  an  understanding  or  Invita- 
tion should  be  implied,  defendant  would  not 
be  required  to  anticipate  that  an  unauthoris- 
ed use  would  be  made  of  its  property,  and 
could  owe  no  hl^er  duty  to  such  user  than 
not  to  wantonly  or  willfully  injure  him. 
Denison  Co.  v.  Patton,  105  Tex.  621,  154  S. 
W.  540,  46  L.  R.  A.  (N.  S.)  308;  Telephone 
Co.  V.  Beeler,  125  Ky.  866,  101  8.  W.  loc.  dt 
401 ;  Slas  V.  RaUway,  170  Mass.  343,  60  N.  El. 
874 ;  Mangan  v.  TeL  Oo.,  60  Misc.  Bep.  388, 
100  N.  Y.  Supp.  639. 

[4]  The  evidence  of  plaintiff  shows  that  he 
was  not  a  trespasser,  ,bnt  in  throwing  the 
hand  line  over  defendant's  cross-arm,  was  do- 
ing a  thing  defendant,  when  It  placed  Its 
pole  in  front  of  the  telephmie  pole,  must  have 
anticipated  telephone  linemen.  In  stringing 
wires,  would  do.  As  we  understand  the  evi- 
doice,  these  poles  were  in  the  public  street  or 
htghway,  and  neither  defendant  nor  tue  tele- 
phone company  had  any  superior  right  to  the 
nae  of  the  street  If  the  light  pole,  whidt 
was  erected  after  the  telephone  pole,  was 
placed  where  it  was  an  obstacle  whidt  would 
have  to  be  surmounted  in  stringing  telephone 
wires,  defendant  was  bound  to  know  that 
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linemen  woold  tlirow  hand  lines  over  Its 
cross-aruM,  and  by  placing  lU  pole  in  sncdi 
position  extended  an  implied  Invitation  to 
make  such  use  of  it  and  charged  itseU  with 
the  duty  of  exerdaing  the  highest  degree  of 
care  to  maintain  its  wires  in  a  reasonably 
safe  condition  for  such  use.  Bladibum  ▼. 
•  RaUroad,  180  Mo.  App.  648,  lOT  S.  W,  467. 

[5]  In  the  proper  performance  of  such  duty 
defendant  was  bound  to  anticipate  the  likeli- 
hood of  a  lineman,  while  thus  engaged  In 
stringing  wires,  being  compelled  to  go  into 
close  proximity  to  the  electric  light  wires  at 
the  top  of  the  pole  to  pull  the  hand  line  and 
attached  wire  into  proper  place.  In  short  the 
position  of  plaintiff  when  injured  was  one 
defendant  knew,  or  should  have  known,  he 
might  take,  and  since  such  position  placed 
him  In  the  midst  of  a  network  of  wires — some 
charged  with  deadly  currents  and  others 
grounded — the  exercise  of  the  highest  degree 
of  care  would  seem  to  require  the  mainte- 
nance of  the  insulation  in  the  best  practica- 
ble condlti<m.  Claric  r.  Railroad,  234  Mo.  396, 
137  S.  W.  583. 

The  point  that  defendant  as  a  matter  of 
law  owed  no  duty  of  care  to  plaintUf  is  re- 
jected and  since  the  evidence  of  plainticr 
tends  to  show  that  a  negligent  breach  of  duty 
by  defendant  was  the  proximate  cause  of  his 
injury,  we  pass  to  the  subject  of  contribu- 
tory negligence,  the  existence  of  which  de- 
fendant argues  Is  Indisputably  established  as 
a  matter  of  law. 

[6]  First,  it  is  said  that  plalntifC  was  negli- 
gent in  law  for  not  wearing  rubber  gloves, 
and  we  are  cited  to  Junior  v.  Electric,  etc., 
Co.,  127  Mo.  79,  29  S.  W.  988,  as  a  case  sup- 
porting that  view.  In  that  case  a  lineman, 
employed  on  high-power  electric  light  wires 
and  furnished  rubber  gloves  by  his  employer, 
went  to  the  top  of  a  pole,  and  was  proceed- 
ing to  work  with  such  wires  without  wear- 
ing his  gloves,  when  he  came  in  contact  with 
exposed  live  wires  and  was  killed.  The  case 
In  hand  Is  radically  different  from  that. 
Here  a  lineman  employed  only  on  low-tension 
wires,  and  not  provided  with  rubber  gloves, 
which  are  not  required  for  the  safe  perform- 
ance of  ttach  work,  was  injured,  while  at 
work  on  his  employer's  pole  strini^ng  a  wire 
carrying  no  current,  by  the  accidental  slip- 
ping of  his  foot,  which  caused  him  to  readi 
out  InvcAuntarlly  and  toadi  the  ext>osed 
wires.  The  issue  of  whether  or  not  plaintiff, 
under  such  drcnmstances,  acted  with  reason- 
able care  for  his  own  safety  in  not  using 
gloves  was  clearly  an  Issue  of  fact  for  the 
Jury  to  determine.  Trout  ▼.  Laclede  Oo.,  161 
Mo.  App.  207,  132  S.  W.  68;  Clark  r.  RaU- 
road, supra ;  Hill  ▼.  Dhlon,  etc.,  Ckx,  260  Mo. 
43,  169  S.  W.  846;  Jeffrey  r.  Lii^t  Obi,  171 


Mo.  App.  29,  168  S.  W.  486;  BIa<&biim  t. 
Railroad,  supra;  Geiamann  t.  EJdiMMi  Co., 
173  Mo.  674,  78  S.  W.  654 ;  Smith  T.  TeL  Co., 
lis  Mo.  App.  429,  87  8.  W.  71. 

The  same  may  be  said  of  the  pcrfnts  that 
plaintiff  was  negligent  In  law  for  not  wearing 
a  safety  belt,  for  not  cleaning  the  mud  from 
his  shoes, '  for  not  holding  to  the  pole  with 
one  hand,  etc  The  answer  to  all  this  Is  that 
be  did  not  Intend  to  touch,  but  to  avoid,  the 
live  wires,  and  was  accldentaUy  caused  to 
toudi  them  by  the  slipping  of  his  foot  Un- 
der all  the  evidence  It  was  for  the  Jury  to  de- 
cide whether,  in  not  taking  his  t>elt.  In  not 
cleaning  his  shoes,  and  in  not  holding  to  the 
pole,  he  acted  as  a  reascmably  careful  and 
prudent  man  in  such  sltnatlon  would  be  ex- 
pected to  act 

[7]  The  defense  of  contributory  negligence 
Involved  Issues  of  fact  for  the  Jury  to  deter- 
mine. The  court  did  not  err  In  overruling  the 
demurrer  to  the  evidence.  In  what  we  have 
said  we  have  sufflcleotly  answered  the  ob- 
jections to  the  giving  of  instructtcms  1,  2,  3, 
and  4,  asked  by  plalntlfC  We  do  not  agree 
with  the  view  that  the  last-numbered  Instruc- 
tion is  a  comment  on  the  evidence.  An  ob- 
jection to  the  admission  of  certain  evidence, 
based  on  the  rule  ttiat  the  question  of  negli- 
gence la  the  adoption  and  use  of  an  instru- 
mentality depends  on  whether  It  was  a  rea- 
sonably  safe  appliance  for  the  use,  and  not 
on  whether  it  was  the  best  appliance  obtaina- 
ble (Blantou  V.  Dold,  109  Mo.  64,  18  S.  W. 
1149;  Chrlsmer  ▼.  TeL  Co.,  194  Mo.  189,  92 
S.  W.  878,  6  L.  R.  A.  [N.  S.]  492)  Is  rejected 
on  the  ground  that  the  evidence  in  question 
is  found  to  bear  on  the  issue  of  whether  or 
not  the  insulation  taping  used  by  defendant 
was  a  reasonably  safe  appliance. 

[t]  Finally  it  is  urged  that  plaintiff  re- 
leased his  demand  against  defendant  by  ac- 
cepting, after  his  Injury,  a  check  for  $50  and 
another  for  $350  from  his  employer.  The  un- 
contradicted evidence  is  that  the  first  chedc 
was  received  In  payment  of  wages  and  the 
second  in  payment  of  doctor's  and  hospital 
bills  plaintiff  incurred  on  account  of  Ids  In- 
JurleB.  There  is  no  pretrase  that  a  settle- 
ment of  his  cause  of  action  was  IntHided, 
and  the  most  tliat  could  be  inferred  from  the 
evidence  Is  that  plaintiff,  when  he  received 
the  larger  check,  agreed  not  to  sue  the  tele- 
phone company.  Such  agreement  would  not 
constitute  a  settlement  and  discharge  of  the 
cause  of  action,  nor  <q>erate  as  a  release  of 
defendant  Judd  v.  Walker,  168  Ma  App. 
156,  138  S.  W.  666;  liOmhwr  Oo.  v.  DaUas, 
166  Mo.  App.  49, 146  S.  W.  96;  Amett  v.  BaU- 
way,  64  Mo.  Aiq>.  368;  Hawkins  T.  Railroad, 
182  Mo.  App.  328,  170  B.  W.  459. 

There  is  no  iM«Judicial  error  la  the  record. 
and  the  Jadgment  Is  affirmed.    All  concur. 
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GRBBJNING  ▼.  OHIOAOO  &  N,  W.  KT.  00. 

(No.  U886.) 

(E^naas  City  Court  of  Appeals.     liOssoari. 

Feb.  Sa,  1916.    Behearing  Denied 

March  6,  1916.) 

1.  Cabbikbs    4=9230(1)  —  Iitjitbt   to   Litx 

Stock— QuxsnoR  for  Jubt— Ncolioence. 
Evidence  in  a  suit  for  damages  based  upon 
a  general  allegation  of  the  carrier's  negligence 
in  the  transportation  of  cattle  lield  to  authorize 
an  inference  of  negligence  sufficient  to  make  a 
prima  facie  ease  so  as  to  make  a  qneation  for 
the  jury. 

[Ed.  Note.— For  other  case*,  see  Carrieia, 
Cent  Dig.  S  962;    Dec.  Dig.  <S=?230a).1 

2,  CABBIKB8  «s>218(7)  —  Cabsiaok  as  Live 
Stock  —  Contkaot  LunriNO   Liabiutt  — 

MEASUBB  of  DA31A0KS. 

Under  a  contract  for  the  carriage  of  cattle 
limiting  the  carrier's  liability  to  the  raluation 
declared  by  the  shipper,  the  rate  charged  being 
based  on  such  valuation,  the  liability  was  not 
based  on  such  valuation,  but  only  limited  to 
snch  Taluation,  and  the  measure  of  damages 
was  the  amount  of  actual  damages  from  the  car- 
rier's negligence,  in  no  case  to  exceed  the  sum 
stipulated. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Gent  Dig.  |i  674r-696,  946;  Dec.  Dig.  «=> 
218(7).] 

8.  Gabbiebs  «=»280(12)— lim  Stock— Daxas- 

X8— STIDERCE. 

In  such  case,  where  there  was  no  testimony 
to  show  that  the  bull  was  injured,  an  instruc- 
tion allowing  damages  to  the  extent  of  fads  Tal- 
nation  was  erroneona. 

[Kd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  961 ;   Dec.  Dig.  «»=>230(12).] 

4.  Oaebiebs  is=3228(3)— Litx  Stock— Cordi- 

TiOH  OF  Stock — Evidence. 

In  an  action  for  damages  to  a  shipment  of 
cattle,  where  it  appeared  that  during  transpor- 
tatioQ  some  of  the  cows  calved  prematurely,  evi- 
dence as  to  whether  rough  handling  and  jolting 
during  the  transit  would  cause  such  calving,  in 
view  of  evidence  upon  which  the  jai7  miKht 
find  rough  handling  and  jolting,  was  admissible 
to  prove  a  cause  of  the  calving. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  I  960;  Dec.  Dig.  «=9228(8).] 

Appeal  tcom  Clreait  Ooait,  Jackson  Conn- 
t7 ;  Harris  Boblnson,  Jadge. 
"Not  to  be  offldally  published." 
Action  by  W.  C.  Greening  against  the 
Chicago  &  Noilhwestem  Railway  Oompany. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed  If  plaintiff  enter  a  remitti- 
tur;  otherwise  reversed  and  remanded. 

Sebree,  Conrad  &  Wendorff,  of  Kansas 
City,  for  appellant  Jay  Richardson,  of  Kan- 
sas City,  for  respondent 

TR1MBI.E,  J.  The  defendant  transported 
a  shipment  of  cattle,  consisting  of  24  Hol- 
stein  cows  and  one  bull,  from  Gilberts,  IlL, 
to  Parsons,  Kan.  The  animals  were  in  per- 
fect physical  condition  when  loaded  on  the 
cars  at  9:30  a.  m.  June  9,  1913,  but  were  cut, 
bruised,  bloody,  and  lame  and  manifested 
Indications  of  other  physical  injuries  by  ex- 
ternal violence,  when  they  were  unloaded  at 
destination  on  the  morning  of  June  13,  1913. 
This  suit  was  for  damages  based  upon  a 


general  allegation  of  neeUgmce  of  the  carrier 
in  their  transportation.  Verdlot  and  jndg<- 
ment  were  for  plaintiff. 

[1]  It  was  an  unaccompanied  shipment, 
and  the  plaintiff  Introduced  no  direct  evi- 
dence as  to  anything  the  carrier  did  or  fail- 
ed to  do  on  the  Journey.  Nether  did  the  lat- 
ter offer  any  testimony  on  what  occurred 
during  that  time.  We  do  not  agree,  however, 
with  defendant's  contention  that  there  was 
no  evidence  from  which  the  Jury  could  Infer 
negligence  in  transportation.  The  animals 
were  all  dehorned.  They  were  bedded  in  the 
car  with  shavings.  There  was  testimony  of 
an  expert  cattle  shipper  tending  to  show  that 
the  nature  of  the  injuries  were  such  as  were 
not  inflicted  by  the  animals  upon  each  other. 
Defendant  Is  mistaken  In  thinking  this  testi- 
mony was  stricken  out.  It  was  in  one  place, 
where  the  question  asked  was  improperly 
formed,  but,  when  these  defects  were  reme- 
died, the  answer  was  allowed  to  remain.  Nor 
do  we  think  the  evidence  Is  such  as  to  leave 
It  uncertain  whether  the  injuries  arose  from 
the  vice  of  the  animals,  their  condition,  or 
from  negligence  in  their  transportation.  The 
evidence  of  shippers  of  many  years  of  ex- 
perience is  to  the  effect  that  cows  are  ordi- 
narily shipped  in  a  state  of  pregnancy  and  at 
the  period  thereof  these  were,  without  harm 
to  the  cows  themselves,  and  without  causing 
or  hastening  the  birth  of  the  calves,  that  the 
shipping  of  pregnant  cows,  under  ordinary 
and  usual  handling,  does  not  result  in  any 
iU  effects,  but  that  cows  are  usually  shipped 
in  that  condition  since  they  are  dry  then  and 
do  not  have  to  t>e  milked  en  route.  And< 
in  addition  to  the  evidence  that  dehorned 
cattle  would  not  cat  themselves  as  these 
were,  the  conditi(»i  of  the  csittle,  the  number, 
nature,  and  extent  of  their  injuries,  were 
such  as  the  Jury  could  say  do  not  appear  if 
the  cattle  are  transported  with  ordinary 
care,  and  hojce  an  inference  oi;  negligence 
arises  sufficient  to  make  a  prima  facie  case. 
Cunningham  v.  Wabash  R.  Co.,  167  Ma  App. 
273,  loc.  dt  281,  282,  149  S.  W.  1151;  Cash 
V.  Wabash  B^  Co.,  81  Ha  App.  109;  Idbby 
V.  St  Louis,  etc.,  R.  Ca  137  Ma  App.  276* 
loc.  dt  282,  117  S.  W.  669;  Foust  v.  Lee,  138 
Ma  App.  722,  loc.  dt  729,  119  S.  W.  506. 
"Negligence  may  be  inferred  from  circum- 
stances attending  the  case,  and  direct  evi- 
dence to  that  effect  is  not  essential."  Botts 
V.  St  Louis,  etc.,  R.  Co.,  191  Mo.  App. 
676,  680,  177  S.  W.  746,  lot  dt  747. 

[2]  There  were  provisions  in  the  contract 
that  the  carrier's  liability  was  Umlted  to  the 
valuation  dedared  by  the  shipper,  and  that 
the  rate  charged  was  based  on  such  valua- 
tion, and  that  a  higher  valuation  would  call 
for  a  higher  rate.  The  valuation  on  the  stock 
in  question  was  $30  for  each  cow  and  ISO  for 
the  bull.  In  view  of  this  the  defendant  con- 
tended, and  sought  to  have  the  Jury  instruct- 
ed, that: 
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"Tou  win  not  allow  plaintiff  anj  damogM  for 
any  cow  for  which  plaintiff  received  a  greater 
■nm  than  $30." 

In  other  words,  the  posltton  of  defendant 
was  that,  U  the  cows  when  tbey  arrived  at 
Parsons  were  worth  |30,  then,  no  matter  how 
mnch  they  were  damaged,  plaintiff  conld 
not  recover  anything,  but,  if  by  reason  of  in- 
juries received  in  negligent  handling  en  route 
the  cows  were  worth  less  than  $30,  then  plain- 
tiff could  recover  the  difference  between  what 
they  were  worth  and  $30  per  bead.  The 
court  refused  to  take  this  view,  and  instruct- 
ed the  Jury  that  the  measure  of  plaintiff's 
damage  was  the  difference  between  the  rea- 
sonable market  value  of  the  cattle  in  the  con- 
dition in  which  tbey  were  delivered  at  Par- 
sons and  their  reasonable  market  value  in 
their  condition  when  shipi>ed,  less  any  <H:dl- 
nary  and  necessary  depreciation  incident  to 
such  a  journey,  but  that  the  verdict  could 
not  exceed  the  sum  of  $30  for  the  damage, 
if  any,  to  each  cow,  and  $50  damage,  if  any, 
to  the  bull. 

We  do  not  agree  with  defendant's  construc- 
tion of  the  contract.  It  does  not  say  that  the 
llabUl^  shall  be  based  on  such  valuation, 
but  (mly  that  liability  is  limited  to  that  valu- 
ation. In  the  case  of  Jennings  v.  Smith,  106 
Fed.  139,  46  C.  C.  A.  249,  cited  by  defend- 
ant, the  valuation  was  $100  per  head  and  the 
contract  contained  this  provision  "the  liabil- 
ity of  the  company  shall  be  based  on  such 
valuation.''  In  Duplan  Silk  Co.  v.  Lehigh 
Valley  B.  Ca,  223  Fed.  600,  139  a  C.  A.  146, 
the  other  case  cited  by  defendant,  the  con- 
tract contained  two  provisions,  one  that 
liability  was  limited  to  a  certain  Taluati<m, 
and  the  other  that: 

"The  amount  of  any  loss  or  damage  •  •  * 
shall  be  computed  on  the  basis  of  the  value  of 
the  property,  *  •  *  unless  a  lower  value  has 
been  represented  in  writing  by  the  shipper  or 
has  been  agreed  upon,  *  *  *  in  any  of  which 
events  auat  lower  value  shall  be  the  maximum 
amount  to  govern  suck  coniputat!<Ri.'' 

The  court  held  that  the  two  provisions 
should  be  construed  together,  and  ithat  the 
valnation  named  in  the  contract  should  be 
taken  as  the  real  value  of  the  goods  for  the 
purpose  of  computing  the  liability,  and  that 
the  measure  of  such  liability  was  the  differ- 
ence between  the  damaged  value  of  the  goods 
and  their  valuation  in  the  contract 

In  the  contract  before  us,  however,  there  Is 
no  provision  that  the  agreed  valnation  shall 
be  taken  as  a  basis  on  which  to  compute  the 
carrier's  liability,  but  only  that  such  liability 
to  pay  damages  should  not  exceed  $30  on  each 
cow  and  $50  on  the  bull. 

"The  true  measure  of  liability  under  the  con- 
tract is  the  amount  of  actual  damages  resulting 
from  the  negligence  of  the  carrier,  in  no  case 
to  exceed  the  sum  stipulated.    This  is  the  most 


natural  and  reasonable  cwnstmction  of  the  con- 
tract It  is  fair  and  just  to  both  parties." 
Starnes  v.  Louisville  &  Nashville  B.  Co.,  91 
Tenn.  B16,  519,  19  8.  W.  67S,  loc.  dt.  676; 
Hart  V.  Pennsylvania  R.  COy  112  U.  S.  331, 
6  Sup.  Ct  161,  28  L.  Ed.  717 :  BnsbneU  v. 
Wabash  R.  Co.,  118  Mo.  App.  «li,  94  S.  W. 
1001;  Squire  v.  New  York  C&itral  R.  Co.,  98 
Mass.  239,  93  Am.  Dec  162;  Rankin  v.  Cin- 
cinnati, etc.,  R.,  163  Ky.  183,  loc.  cit  187,  173 
8.  W.  877;  Cincinnati,  etc,  R.  Co.  ▼.  Smith. 
166  Ky.  235,  176  S.  W.  1018,  loc  dt  1017. 

In  addition  to  this,  U  wonld  aeon  that, 
if  defendant's  theory  be  cwrect,  then  sodt 
provision  in  the  contract  wonld.  In  many 
cases,  amount  to  an  absoltite  exemption  fr(»n 
liability  for  negligence.  Suppose  the  actual 
▼alne  of  a  cow  to  be  $150,  while  the  declared 
valuation  was  $30,  and  she  was  damaged  by 
injury  to  the  extent  of  $100.  She  wonld  still 
be  worth  $60,  and  yet  plalnUff,  according  to 
the  InstructlMi  asked  by  defendant,  would 
get  nothing.  This,  it  seems,  would  resnlt  In 
an  absolute  exemption  from  liability  for  neg- 
ligence at  least  In  such  instances  and  to  that 
extent 

[3]  But  the  plaintUTs  Instmction  was  er- 
roneous in  so  far  as  It  allowed  damages  to 
the  extent  of  $50  on  the  bull,  because  there 
was  no  testimony  whatever  that  the  bull  was 
injured.  Nothing  is  said  about  the  boll 
from  the  time  he  was  loftded  into  the  car  ex- 
cept that  he  fell  into  a  well  on  plaintiff's 
farm  some  time  after  his  arrival. 

[4]  During  the  transportation  of  the  stock 
some  of  the  cows  gave  birth  to  calves.  They 
were  not  In  such  an  advanced  state  of  preg- 
nancy for  that  to  occnr  naturally,  and  the 
Question  arose  whether  the  excitemeit  and 
wear  of  snch  a  trip,  under  ordinary  dr- 
cnmstances,  would  cause  the  cows  to  calve. 
The  question  was  asked  of  a  witness  ex- 
perienced in  such  matters  if  rough  handling 
and  jolting  during  transit  would  produce  that 
result  Defendant  objected  to  the  question, 
and  now  claims  it  was  improper  to  ask  It  be- 
cause there  was  no  evidence  of  rough  han- 
dling or  jolting.  Bnt  as  we  have  said,  there 
was  evidence  from  which  the  jury  conld  find 
that  there  was.  The  question  was  not  asked 
to  prove  the  fact  that  there  had  been  rough 
handling,  but  to  prove  a  cause  of  the  birth  of 
the  calves. 

The  error  In  Including  In  the  instmotion 
on  the  measure  of  damages  pennlsslon  to 
find  damages  to  the  extent  of  $50  on  the  bull 
does  not  call  for  reversal,  but  can  be  cured  by 
remittitur  of  all  possible  damages  thereon. 
Therefore,  if  plaintiff  will,  within  ten  days 
from  the  announcement  of  this  opinion,  enter 
a  remittitur  of  $50,  the  judgment  will  be 
afBrroed;  otherwise  it  will  be  reversed  and 
remanded. 

So  ordered.    The  other  Judges  concnr. 
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ItUQHOW  T.  KANSAS  OTFT  BKBWEBIBS 

00.    (No.  11886.) 

(Kansas  City  Court  of  Appeals.    MiBsoori. 

March  0,  181&) 

1.  TSIAI.  «=3l94(2>— iNSTBUCnOHft— OOIOCSNT- 

.    xaa  ON  EJviDBifoa. 

There  is  a  distinction  between  dngllnc  out 
a  particular  fact  and  a  comment  ou  the  eviuence 
which  establishes  that  fact ;  it  is  not  a  comment 
opon  the  evidence  to  specially  refer  to  evidence 
offered  upon  any  particular  fact,  but  it  is  other- 
wise if  the  court  undertakes  to  refer  specially 
to  items  of  evidence  as  to  its  weight,  etc.,  in. 
support  of  the  proof  of  the  fact  itsell 

DM.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  I  441;    Dec.  Dig.  »=>1»4(2).] 

2.  Saues  «=9363— AcnoH  fob  Price— Ebpbe- 

BKHTATIONS     Of    BKIXXB— MlBtTNDBBSrAl«D- 

nta. 

In  an  action  for  the  contract  price  of  a  ear- 
load  of  imported  beer  sold  and  delivered  to  de- 
fendant, where  the  defandant  testified  that  he 
asked  plaintiff's  agent  abont  the  volame  and 
particmarf  of  plaintiff'a  trade  and  not  about  the 
general  trade  in  imported  beer,  that  the  agent 
gave  him  a  list  of  customers  and  asserted  that 
they  vrere  purchasing  18  carloads  of  beer  from 
plaintiff  annually,  and  where  the  agent  testified 
that  he  told  defendant  that  the  quantity  of  all 
the  imported  beer  eonsmned  there  was  18  cars 
annually,  and  gava  him  the  Ust  of  the  dealers 
who  bandied  such  beer,  and  told  him  that  plain- 
tiff supplied  only  a  small  part,  but  could  sup- 
ply all  of  it  if  defendant  would  become  his  dis- 
tnbnting  agent,  the  issue  was  as  to  the  veracity 
of  the  witBcaaes,  and  there  could  be  no  misun- 
derstanding of  the  agent's  statements. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
IMg.  I  1004 ;   Dec.  Dig.  «=»3S3.] 

3.  Affxa.!,  and  Ebbob  is=3l064— Ihstbuotion 
— Apflioation  to  Evidence. 

In  such  case,  it  was  prejudicial  error  to 
allow  the  jury  to  consider  the  issue  of  a  passible 
misunderstanding,  as  on  the  conflicting,  posi- 
tive, and  unequivocal  testimony,  the  inference 
of  the  misunderstanding  could  be  nothing  more 
than  a  mere  conjecture. 

[Ed.  Note.— For  othw  caaea,  aea  Anpeal  and 
Error,  Cent  Dig.  H  4218,  4221-4224TDec.  Dig. 
«=9l064.] 

4.  Fbaud  «=912  —  Refbebxntationb  — Opin- 
ion. 

Bepresentatlons,  daring  the  negotiationa  of 
a  contract  showing  on  their  face  that  they  were 
not  intended  as  the  statement  (tf  existing  facta, 
but  as  a  prediction,  do  not  constitute  acaonable 
representations,  however  wide  of  the  event  the 
prediction  may  tnm  out  to  have  been ;  though 
the  mle  has  its  exc^itions  where  the  parties 
do  not  stand  on  an  equal  footing  and  the  buyer 
ia  in  a  position  where  he  ia  justified  in  relying 
upon,  and  does  rdy  upon,  the  seller's  opinion. 

[Bd.  Note. — BV>r  other  caaea,  see  Fraud,  Cent 
Dig.  1 14 ;  Dec  Dig.  «s>12.1 

5.  Saucs  «s>88(8)— FKAni>— Refbbskntations 
—Fact  ob  Opinion. 

The  statementa  of  plaintiff's  agent,  when 
he  obtained  from  defendant  an  order  for  a 
carload  of  imported  beer,  that  the  plaintiff  was 
sdling  18  cars  of  imported  beer  there  annually, 
and  tnat  defendant  under  the  agency  contract 
would  fall  htir  to  that  trade  and  as  plaintiff's 
distributor  would  handle  18  cars  per  annum, 
wore  representations  of  existing  facts,  though 
relating  to  the  future  trade,  and  not  opinions. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  f  67 ;  Dec.  Dig.  «=>38(3).] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  ThOB.  J.  Seehom,  Judge. 
"Not  to  be  omdally  published." 


Action  by  Angnst  Lncfaow  ttgainst  the  BJui- 
sas  CSty  Breweries  Company,  with  counter- 
claim  by  defendant  Judgment  for  plalntUt, 
and  defendant  appeals.  Reversed,  and  canse 
remanded. 

Cowherd,  Ingniham,  Durham  &  Morse,  of 
Kansas  City,  for  appellant'  GUmore  & 
Brown,  of  Kansas  City,  for  respondent 

JOHNSON,  J.  Plaintiff,  an  Importer  doing 
buslneBs  In  New  York,  sued  defendant  brew- 
eries' company  for  the  contract  price  of  a 
carload  of  Imported  beer,  sold  and  delivered 
to  defendant  at  Kansas  City,  onie  defense 
is  that  the  sale  was  effected  by  false  and 
fraudulent  representations  of  plaintiff,  re- 
lied and  acted  upon  by  defendant,  and  such 
fraud  and  deceit  was  the  subject  of  a  coun- 
terclaim filed  by  defendant  The  verdict  was 
for  plaintiff  on  the  cause  of  action  pleaded 
In  the  petition  and  pn  the  counterclaim,  and 
defendant  appealed. 

Defendant  Is  the  proprietor  of  liiree  large 
breweries  in  Kansas  City,  the  output  of 
which  exceeds  300,000  barrels  a  year,  about 
two-thirds  of  which  ia  consumed  in  Kanmus 
City.  Plaintiff  is  the  importer  and  distribu- 
tor in  the  United  States  of  certain  brands 
of  beer  manufactured  In  Eurc^pe,  and,  at  the 
time  of  entering  Into  the  contract  with  de- 
fendant in  controversy,  had  a  limited  trade 
in  Kansas  City  which  he  supplied  through 
his  Chicago  distributor.  In  February,  1912, 
be  sent  his  travrilng  salesman,  Carl  C.  Ord- 
wein,  to  Kansas  City  for  the  principal  ob- 
ject, successfully  accomplished,  of  inducing 
defendant  to  take  the  agency  for  handling 
and  distributing  plaintiff's  beer  in  Kansas 
City  and  vicinity.  On  February  14th,  Ord- 
weln,  acting  for  plaintiff,  and  Conrad  Mann, 
defendant's  secretary  and  treasurer,  entered 
into  an  agency  contract,  pursuant  to  which 
defendant  ordered  a  carload  of  beer  which, 
in  due  time,  was  delivered.  Defendant  re- 
ceived and  properly  stored  the  beer  and  made 
diligent  efforts,  through  its  sales  «jl^*artment, 
to  place  It  on  the  retail  market,  but  was 
wholly  unsuccessful.  The  beer  was  kept  In 
storage  until  it  spoiled,  and  then  was  returned 
to  plaintiff,  who,  being  entitled  under  the 
contract  to  the  return  of  the  casks,  received 
the  shipment  and,  ascertaining  that  the  beer 
was  spoiled,  emptied  it  into  the  public  sewer. 

The  only  controversy  between  the  parties 
la  over  the  question  of  defendant's  right  to 
recover  on  Its  counterclaim,  and  this  right 
la  predicated  of  the  alleged  tact  that  de- 
fendant was  Induced  to  enter  into  the  con- 
tract by  fraud  and  deceit  on  the  part  of 
Ordwein,  who  falsely ,  represented  to  Mann 
that  about  40  saloon  keepers  In  Kansas  City 
(a  list  of  whom  be  furnished  to  Mann)  were 
selling  plaintiff's  beer,  that  their  sales 
amounted  to  18  or  19  carloads  a  year,  that 
there  was  an  immediate  demand  by  the  trade 
for  the  kinds  and  quantities  of  beer  Indud- 
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ed  In  the  order  Uann  was  induced  to  give, 
and  that  defendant,  as  the  sole  distributing 
agent  in  Kansas  City,  would  handle  at  least 
18  or  19  cars  of  pleiintiff's  commodity  per 
annum.  Mann  states  that  he  was  not  ao- 
quainted  with  the  facts  relating  to  the  con- 
sumption of  Imported  beer  in  Kansas  City ; 
that  be  relied  on  the  statements  made  by 
Ordwein,  and  did  not  ascertain  their  falsity 
until  after  defendant's  salesman  had  solicit- 
ed the  dealers  named  in  the  list  furnished 
by  Ordwein  and  discovered  that  only  two  or" 
three  were  selling  plaintiff's  beer. 

The  principal  negotiations  between  Mann 
and  Ordwein  were  at  a  hotel,  and  the  rep- 
resentations, as  stated  by  Mann,  were  as 
follows: 

"Mr.  Adkin  introduced  Mr.  Ordwein  to  me, 
*B  the  r^resentative  of  August  liuchow,  the 
reproaentative  and  distributor,  in  the  United 
States,  of  Pils«ier  Gtenossenacbafts  beer  and 
Wuraburger.  Mr.  Ordwein  told  me  they  would 
Hke  to  M  r«)resented  by  a  leading  firm,  like 
the  Kansas  City  Breweries  Company;  and  the 
firat  question  I  asked  Mr.  Ordwein  was  to  fur- 
nish me  with  a  list  of  their  customers  that  were 
at  that  time  using  their  beer.  •••  He  in- 
formed me  ha  wouid  furnish  me  such  a  list  the 
next  day.  •  *  *  He  also  informed  me  that 
at  that  time  they  were  distributinfr  about  18 
carloads  of  beer  a  year  in  Kansas  City,  and  the 
contract  was  drawn  up  the  next  day  and  signed 
at  my  office." 

Referring  to  the  list  Ordwein  gavB  him 
the  next  day,  Mann  said: 
.  "He  told  me  these  men  were  handling  I/n- 
chow's  beer,  that  he  was  here  visiting  them  and 
looking  after  the  trade.  Q.  Did  he  say  any- 
thing to  you  in  regard  to  the  amount  of  im- 
gorted  beer  that  was  consumed  annnally,  includ- 
>g  all  brands  in  Kansas  City,  that  you  remon- 
ber  of?    A-  He  did  not." 

This  testimony  Is  contradicted  by  Ord- 
wein, who  states  he  t<dd  Mann  that  the  list 
contained  the  names  of  saloon  keepers  who 
were  selling  imported  beer  of  all  brands; 
that  their  trade  amounted  to  about  18  cars 
a  year ;  and  that,  not  having  a  distributing 
agency  in  Kansas  City,  plaintiff  enjoyed  but 
little  of  this  trade,  all  of  which,  in  his  opin- 
ion, defendant  could  secure.    - 

On  May  9,  1912,  more  than  two  OMwths 
after  the  delivery  of  the  carload,  Ordwein 
wrote  defendant  from  New  York: 

"Just  having  returned  from  a  trip  to  the 
South,  I  was  quite  anxious  to  learn  what 
progress  you  were  making  with  the  sale  of  our 
Deers.  Upon  inquiry  at  the  ofBce,  however,  I 
was  informed  that  you  htui  not  placed  another 
order  since  purchasing  the  first  carload.  I 
regret  this  exceedingly  as  I  was  under  the  im- 
pression that  yon  would  use  considerable  quan- 
tities. You  would  greatly  obUge  me  by  letting 
me  know  whether  anything  biui  arisen  to  dis- 
turb our  pleasant  business  relation  or  whether 
the  delay  m  sending  another  order  is  simply  due 
to  dull  business." 

May  21st,  Mann,  writing  for  defendant,  re- 
plied, In  part: 

"If  you  will  recall  our  meeting  at  the  Sexton 
Hotel,  then  yon  will  also  recall  the  first  ques- 
ti<m  I  asked  you,  and  that  was,  'How  much 
beer  you  was  selling  annually  in  Kansas  City,' 
and  you  informed  me  you  were  selling  18  car- 
loads. I  then  asked  you  to  give  me  a  list  of 
yoar  eostomet*  and  you  turned  a  list  over  to  me 


and  I  addressed  a  letter  to  each  and  every  one 
uf  them  and  learned,  to  my  astonishment,  that 
hardly  any  of  those  men  whose  names  appeared 
on  that  Ust  turned  over  to  me  by  700,  had  ever 
used  any  of  your  beers.  In  addition,  the  order 
which  you  received  from  one  Johnson  was  can- 
celed hj  him  the  day  after  you  left  Kansas  City. 
We,  of  course,  will  have  to  do  the  best  we  can 
to  dispose  of  the  carload  of  beer  now  in  onr  pos- 
session, which  I  assure  you  is  a  pretty  hard  job, 
and  after  that  carload  has  been  dispoaed  of,  yon 
can  rest  assured  no  more  beer  wiU  be  ordmd 
by  the  Kansas  City  Breweries  Company. 

"I  do  not  care  to  go  into  detail,  but  I  just 
wish  to  say  this  in  conclusion  that,  if  there  is 
any  complaint  cmning,  it  is  our  privilege  to 
make  such  oomidaint,  not  yours  nor  Mr.  lio- 
chow." 

May  28tli,  Ordwein  wrote: 

"I  regret,  of  course,  exceedingly  that  daring 
our  ccmversation  my  words  should  have  caused 
such  a  serious  misapprehension  on  your  part 
as  seems  to  have  taken  place  according  to  the 
contents  of  your  letter.  I  distinctly  ronembw 
to  have  told  you  that  the  total  owiapmption  of 
imported  beer  in  Kansas  City  is  about  18  cars 
per  annum  and  that  of  late  onr  share  of  that 
business  has  been  little,  inasmuch  as  we  had 
no  agency  there  and  had  to  snp^  the  trade 
from  Chicago.  At  that  time  we  had  about  8  cus- 
tomers, using  on  an  average  a  total  of  65  half 
bbls.  per  month  besides  some  bottled  goods." 

Among  the  instractlons  given  at  the  re- 
quest of  plaintiff  were  the  following: 

"  *  *  *  If  yon  believe  from  the  evidenoe 
that  Mr.  Mann,  by  mistake,  tbongbt  that  Mr. 
Ordwein  had  represented  that  18  cars  of  plain- 
tiff's beer  was  being  sold  in  Kansas  City  each 
year,  when,  as  a  matter  of  fact,  Mr.  Ordwein 
did  not  make  such  a  statement,  if  he  did  not, 
defendant  cannot  recover  (m  its  counterclaim, 
although  you  may  believe  that  Mr.  Ordwein  did 
make  statements  with  reference  to  the  probabil- 
ity of  their  being  such  sales  in  the  future. 

"The  court  instructs  the  Jury  that  a  mere 
misunderstanding  between  Mr.  Mann  and  Mr. 
Ordwein  with  reference  to  the  matters  repre- 
sented by  Mr.  Ordwein  as  to  the  amount  of  beer 
sold  in  Kansas  City  is  not  sufficient  to  establish 
a  claim  of  fraud  against  the  plaintiff,  and  if 
you  believe  that  the  question  between  the  plain- 
tiff and  defendant  arose  over  a  misunderstand- 
ing, in  which  each  party  was  acting  in  good 
faith,  your  verdict  will  be  against  defendant 
on  its  counterclaim." 

Counsel  fbr  defendant  complain  of  the  giv- 
ing of  these  instructions  on  tlie  ground  that 
the  evidenoe  will  not  supp<»t  an  inference  ot 
a  misunderstanding  between  Idann  and  Ord- 
wein over  the  purport  of  the  latter'a  repre- 
sentations, and  that,  since  the  evidence  shows 
beyond  question  there  was  no  misunderstand- 
ing and  that  the  real  and  only  qnestlMi  Is  one 
of  veracity  between  the  parties  to  the  negotia- 
tions, it  was  highly  prejudicial  to  defend- 
ant, upon  whom  the  burden  devolved  of  prov- 
ing fraud  and  deceit,  to  point  a  way  to  the 
Jury  by  which  they  might  escape  the  disagree- 
able task  of  deciding  which  one  of  the  op- 
posing witnesses  was  a  deliberate  falsifier,  by 
patting  their  decision  cm  the  ground  that 
both  witnesses  were  honest  and  sincere  and 
bad  merely  failed  to  understand  each  other. 

[1]  Further,  It  is  argued  the  Instmctions 
are  subject  to  the  additional  criticism  of  be- 
ing a  comment  on  the  evidence.  n>e  latter 
point  is  not  well  taken.  If  there  was  evi- 
dence to  support  a  ccwdusloa  that  Mann 


Digitized  by 


Google 


Mo) 


LUCHOW  ▼.  KANSAS  OITT  BBICWBRIBS  CX). 


1125 


misanderstood  aad  misconstrued  tmttaful 
representatiooa  made  by  Oidwein  respecting 
the  yolume  of  general  trade  in  Kansas  City 
in  imported  beer,  suCb  conclusion  would  re- 
late to  a  constitutive  fact  o£  the  cause  alleged 
in  the  counterclaim,  which  would  be  a  proper 
subject  for  the  court  to  deal  with  in  the  in- 
structions to  the  Jury.  The  role  for  dis- 
tinguishing between  matters  which  should 
or  should  not  be  classed  as  commentaries  on 
the  evidence  Is  well  stated  in  the  follow- 
ing quotation  from  State  v.  Psycher,  170  Mo. 
loc.  cit.  158,  77  S.  W.  836: 

"The  distinction  most  be  kept  in  view,  be- 
tween singling  out  a  particular  fact  and  a  com- 
ment on  the  evidence  which  establishes  that 
fact  In  the  trial  of  a  cause,  the  state  or  de- 
fendant may  offer  testimony  upon  any  particu- 
lar fact,  and  it  is  not  a  comment  upon  the  tes- 
timony to  specially  refer  to  that  fact;  but  it 
would  be  otnerwise  If  the  court  should  under- 
take to  refer  speciaUy  to  items  of  evidence,  as 
to  its  weight,  etc.,  in  support  of  the  proof  of 
the  fact  itself." 

See,  also,  Stelnwender  v.  Creafb,  44  Mo. 
App.  356. 

[2, 3]  But  a  careful  analysis  of  the  evi- 
dence has  ocmvlnced  us  that  it  will  aftord 
no  substantial  support  to  the  conclusion  of  a 
mistake  or  misunderstanding  of  Innocent  rep- 
resentations. We  appreciate  the  force  of 
plaintiff's  suggestion  that,  in  conversations 
about  affairs  and  subjects  of  even  the  utmost 
importance,  parties  to  such  conversations  are 
so  likely,  from  a  variety  of  causes,  to  fall  in- 
to mutual  misunderstanding,  that  the  ques- 
tion of  whether  they  did  so  In  the  particular 
instance  under  Judicial  investigation  becomes 
essentially  one  of  fact  for  the  triers  of  fact 
to  determine.  That  may  be  true  of  Instances 
where  the  utterances  In  question  were  of  a 
<diaracter  to  admit  of  a  misunderstanding  or 
misconstruction;  but  an  inference  that  such 
a  mistake  occurred,  as  any  other  Inference 
relating  to  a  material  fact  in  controversy, 
must  rest  upon  a  substantial  foundation  of 
evidence,  and  not  merely  on  conjecture  or 
Sl>eculatlon.  Where  the  statement  was  of 
such  a  i>08itive  and  unequivocal  character 
that  it  could  not  have  been  misunderstood  by 
a  person  of  ordinary  intelligence  who,  admit- 
tedly, was  vitally  Interested  in  the  subject  of 
the  representation  and  was  attentive,  an 
Inference  that,  nevertheless,  it  was  misunder- 
stood, could  be  nothing  more  than  the  prod- 
uct of  mere  conjecture.  If  the  alleged  rep- 
resentation about  which  the  testimony  is  con- 
flicting dealt  with  such  opposites  as  white  or 
black,  hot  or  cold,  day  or  night,  it  would  be 
idle  for  the  person  who  made  the  representa- 
tion to  contend  that  he  must  have  been  mis- 
understood when  he  said  white,  or  hot,  or 
day.  The  issue  between  the  parties  before 
us  is  clean-cut,  unequivocal,  and  uncom- 
promising. "I  asked  him  about  the  volume 
and  particulars  of  plaintiff's  trade  tn  Kansas 
City,"  says  Mann,  in  substance,  "and  not 
about  the  general  trade  in  imported  beer,  and 
he  gave  me  a  list  of  about  40  customers  and 
asserted  they  were  purchasing  18  carloads  of 


beer  from  plaintiff  per  annum."  '^  told  tiim," 
says  Ordweln,  "that  the  quantity  of  all  tlie 
Imported  beer  consumed  in  Kansas  City  was 
18  cars  per  annum,  gave  him  a  list  of  all  the 
dealers  who  handled  such  beer,  told  him  that 
plaintiff  supplied  only  a  small  part,  but  could 
supply  all  of  it  if  defendant  would  become  his 
distributing  agent." 

The  conclusion  is  irresistible  that  there 
was  no  misunderstanding  about  what  was 
said.  One  of  these  witnesses  testified  to  the 
truth  and  the  other  to  a  falsehood,  and  It 
was  prejudicial  error  to  allow  the  Jury  to 
consider  the  false  Issue  of  a  possible  misun- 
derstanding. Sills  V.  Burge,  141  Mo.  App. 
148,  124  S.  W.  606;  Bottling  Ca  v.  Fauoett 
Co.,  128  Mo.  App.  617, 109  S.  W.  802;  Reeves 
T.  I<utE,  179  Mo.  App.  61,  162  S.  W.  280; 
Rearden  v.  Railway,  215  Mo.  106,  114  S.  W. 
961;  Mlnlea  v.  Cooperage  Co.,  175  Mo.  App. 
91,  157  S.  W.  1006;  Felver  v.  Railroad,  216 
Mo.  195, 115  S.  W.  980. 

[4,  S]  Further,  we  think  the  court  erred  In 
instructing  the  Jury  that: 

"Even  if  you  believe  from  the  evidence  that 
Mr.  Ordwdn  made  representations  with  refer- 
ence to  the  probable  future  sales  of  plaintiff'! 
beer,  such  representations,  if  any,  were  mere 
matters  of  opinion  and  do  not  give  defendant 
any  right  to  claim  damages  on  its  counterclaim." 

As  a  general  rule,  representations  made 
during  the  negotiation  of  a  contract,  which' 
show  on  their  face  that  they  were  not  intend- 
ed as  the  statement  of  existing  facts,  but  as 
a  prophecy  of  things  to  come,  do  not  consti- 
tute actionable  representations,  however  wide 
of  the  event  the  prediction  may  turn  out  to 
have  been.  McFarland  v.  Railway  Co.,  125 
Mo.  253,  28  S.  W.  590;  Bullock  v.  Wool- 
dridge,  42  Mo.  App.  356;  Davidson  v.  Hob- 
son,  59  Mo.  App.  130;  Bretzfelder  v.  Waddle, 
122  Mo.  App.  462,  99  S.  W.  806. 

The  rule  has  its  exceptions,  e.  g.,  where  the 
parties  do  not  stand  on  an  equal  footing  and 
the  vendee  is  in  a  position  where  he  relies,  and 
is  Justified  in  relying,  upon  the  vendor's  opin- 
ion. Stooemets  v.  Head,  248  Mo.  loc.  dt. 
268  et  seq.,  154  S.  W.  108 ;  Kendrlck  v.  Eyus, 
225  Mo.  150,  123  S.  W.  937,  135  Am.  St  Rep. 
585.  According  to  the  testimony  of  Mann 
which  the  instruction,  in  effect,  Ignored,  the 
representation  was  that  plaintiff  was  selling 
18  cars  of  imported  beer  in  Kansas  City  an- 
nually, and  that  defendant  under  the  agency 
contract  would  fall  heir  to  that  trade  and, 
as  plaintiff's  distributor,  would  handle  18 
cars  per  annum.  Tliese  were  representations 
of  existing  facts,  though  the  statement  re- 
lating to  the  future  trade,  at  first  glance, 
might  be  taken  as  the  mere  expression  of  an 
opinion. 

The  instruction,  while  based  upon  a  correct 
rule  of  law,  should  have  been  expressly  re- 
stricted to  the  hypothesis  of  plaintiff's  evi- 
dence to  avoid  misleading  the  Jury  into  think- 
ing that,  even  if  Ordweln  did  say  that  plain- 
tiff was  selling  18  cars  annually  In  Kansas 
City  to  the  listed  customers,  his  representa- 
tion that  defendant  would  sell  that  quantity 
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was  a  mere  matter  of  opinion  and  not  a  f  alae 
repreeentation.  It  was  a  false  representaticm 
U  the  main  represented  fact,  to  whlcb  the 
evldenoe  of  defendant  shows  It  was  corol- 
lary, was  false. 

We  find  no  other  error  in  the  record;  but, 
for  those  pointed  out,  the  Judgment  is  re- 
versed, and  the  cause  remanded.    All  concar. 


SMITH  V.  SMITH.    (Na  1683.) 

(Sprin^eld    Court   of   Appeals,      Missouri. 

March  11,  1916.    Rehearine  Denied 

April  S,  1916w) 

L  Pabtnbbseip  9=>27^— Wbonofui.  S!xoi.n- 

BXOK    or    PaBTNBB— ElFHEOT. 

The  wrongful  exclusion  of  the  plaintiff  from 

the  business  of  a  partnership,  by  tne  defendant, 

did  not  work  a  dlssoluti<m  of  the  partnership. 

[Ed.  Note. — For  other  cases,  see  Partnership, 

Cent.  Di«.  i  619;    Dec.  Dig.  «=>272.] 

2,  Partnebshif    *=»277— Dissolution— Coif- 
TBoii  AND  Disposition  or  Fibm  Profkbtt. 

After  the  dissolution  of  a  partnership  the 
trust  relation  continues  to  exist  between  the 
partners  as  to  the  business  and  property  of  the 
nnn. 

[Ed.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  H  ^2,  624;   DecTDig.  <8=927T.] 

3.  Costs  «=360— Dibokbiion  or  Ooxjbt— Stat- 

In  an  action  for  the  appointment  of  a  re- 
ceiver and  an  accounting  of  partnership  assets, 
where  the  defendant  denied  the  partnership  and 
resisted  the  accounting,  plaintiff  having  pre- 
vailed, it  was  not  error  to  assess  the  costs 
against  the  defendant  and  refuse  to  divide  them 
equally  under  R.  S.  1909,  g  2266,  which  pro- 
vides that  where  one  of  several  counts  in  a  peti- 
tion is  adjudged  insufficient  or  a  verdict  or  any 
issue  Joined  tiiereon  is  found  for  the  defendant, 
costs  shall  be  awarded  at  the  discretion  of  the 
court  ^ 

{Bid.  Note.— For  other  cases,  see  Costs,  Cent 
DW.  fl  261-271;    Dec.  Dig.  «=360.] 

At^>eal  from  Circuit  Court,  Greene  County ; 
Gny  D.  Klrby,  Judge. 

Action  by  W.  C.  Smith,  Jr.,  against  W. 
C.  Smith,  Sf.  From  a  Judgment  for  the 
plaintiff,  the  defendant  appeals.    AfBrmed. 

Talma  S.  Heffeman  and  Wright  Bros.,  all 
of  Springfield,  for  appellant.  F.  O.  Small, 
of  New  Yorii  City,  and  Patterson  &  Patter- 
son,  of  Springfield,   for  respondent 

ROBERTSON,  P.  J.  This  case  has  been 
here  before  (189  Mo.  App.  133,  175  S.  W.  236) 
upon  the  question  of  the  sufficiency  of  the 
testimony  to  prove  a  contract  of  partner- 
ship. The  question  arose  upon  the  plaintiff's 
application  for  the  appointment  of  a  receiver 
of  the  alleged  partnership  assets.  Shortly 
after  that  Judgment  was  affirmed  the  receiv- 
er took  possession  of  the  property  of  the 
partnership  and  later  an  accounting  was  had 
which  resulted  in  the  Judgment  from  which 
the  defendant  prosecutes  this  appeal. 

The  proi>erty  was  sold  by  the  receiver,  an 
accounting  had,  and  on  the  amount  so  found 
to  be  due  plaintiff  was  credited  the  proceeds 


of  the  sale,  less  the  costs,  leaving  a  Judgment 
of  $316.49  against  the  defendant 

The  contention  <A  defendant  is  that  there 
is  no  evidence  to  snpport  the  Judgment  <tf 
the  trial  court  It  is  said  there  is  no  pro<rf 
of  profits  In  the  businees,  and  hence  there  is 
no  basis  for  finding  any  amotmt  due  the 
plaintiff.  It  Is  also  said  that  the  costs  should 
have  been  divided  equally  between  the  plain- 
tiff and  the  defendant,  and  that  there  shoold 
have  been  no  account  taken  of  the  business 
prior  to  April  4,  1914,  fx  subsequent  to  June 
14,  1914,  as  It  Is  said  no  partnership  existed 
except  between  those  dates. 

When  the  case  was  here  before  the  de- 
fendant was  vigorously  cmitestlng  the  al- 
leged partnership  agreement  He  now  says, 
as  shown  by  the  record  of  the  trial  beginning 
May  20,  1015,  that  the  buainess  tcs  the  last 
four  years  has  shown  very  little  profits,  and 
that  "there  were  no  profits  made  there  for 
a  long  time  before  the  trouble  came  np." 
If  that  were  true  It  seems  unreasonable  that 
defendant  would  have  resisted  plaintUTs  ef- 
forts to  establish  the  partnership  agreement 
Tbe  testimony  shows  that  during  many 
months  when  he  kept  an  account  of  his  bosl- 
ness  there  were  profits,  and  the  plaintiff  tes- 
tified that  when  they  made  the  contract  <A 
partnership  the  defendant  represented  that 
the  business  was  making  an  anunnl  profit  of 
$2,500.  During  considerable  of  the  time  whoi 
the  partnership  existed  the  defendant  kept 
no  accounts,  and  several  witnesses  who  tes- 
tified disclose  that  they  had  paid  the  de- 
fendant amounts  dae  from  them  to  the  firm 
during  the  existence  of  the  partnership,  and 
it  was  proved  that  the  defendant  had  made 
no  account  thereof. 

Considering  the  testimony  and  the  conduct 
of  the  defendant  and  the  record  In  this  case, 
which  discloses  profits  as  testified  by  him  in 
an  amount  sufficient  to  Justify  the  Judgment, 
we  deem  it  useless  to  consider  the  testimony 
In  detail.  We  are  fuUy  convinced  that  the 
defendant  has  been  charged  with  no  amount 
which  he  does  not  Justly  owe,  and  that  the 
Judgment  is  a  Just  <me  and  should  be  af- 
firmed. 

[1 , 2]  No  reason  is  g^ven  in  defmdant^a 
brief  for  the  contention  that  the  partnership 
ceased  June  14,  1914.  Ibe  former  decision 
shows  that  upon  that  date  the  idalntlff  was 
wrongfully  excluded  from  the  business  by  Uie 
defendant,  but  that  worked  no  dissolution 
of  the  partnership.  E>ven  after  dissolutloa 
the  trust  relation  continues  to  exist  between 
partners  as  to  the  business  and  prc^erty  of 
the  firm.  FUbran  v.  Ivers,  92  Ho.  388,  4  & 
W.  674. 

[S]  The  trial  court  ooold  have,  under  sec- 
tion 2266,  B.  S.  1909,  divided  the  costs  equal- 
ly between  these  litigants  (Turner  v.  John- 
son, 95  Mo.  431,  463,  7  S.  W.  670,  6  Am.  St 
Rep.  62 ;  Bender  v.  Zimmerman,  135  Ma  63, 
58,  36  S.  W.  210;    Schumacher  v.  Mehlberg, 
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96  Ma  App.  088,  70  S.  W.  910;  Blttredge  ▼. 
ChUUcothe  Loan  ft  BaUdlng  Ass'n,  103  Mo. 
App.  361,  365  and  868,  77  8.  W.  147),  which 
we  did  In  the  case  of  Banm  Mercantile  Co. 
▼.  I/evln,  189  Ma  App.  237,  252,  174  S.  W. 
442 ;  yet  it  would  not  have  been  eqnltable  or 
Jnst  In  this  caae  to  have  done  ao.  The  coeta 
were  properly  taxed  against  the  defendant. 
The  Judgment  ahould  be  and  ia  affirmed. 

FAKRINOTON   and   STURGI8,   JJ,  con- 
eor. 


SHEWAI/TESR  v.  WOOD.    (No.  11804.) 

(Kaaaaa  Olty  Ooart  of  Appeal*.    IfiaaoarL 
Feb.  21,  1916.) 

1.  Taovn  and  Contebsioit  4=347  —  Hbib- 
u>ovs— Sfzoiai,  Valuk. 

In  caae  of  the  destruction  of  iMrsonal  piop- 
erl7  of  particular  sentimeiital  value  as  beinooma 
ana  family  pictures,  special  damages  should  be 
allowed  despite  the  rule  that  recovecy  for  the 
sentimental  value  of  personalty  cannot  be  had 
in  the  suit  for  converaion. 

[Ed.  Note^— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  0  266,  268,  272;  Dec. 
Dig.  <a»47.] 

2.  Tbotbb  and  Convxbsioh  «=354— Pkuohax 

PbOPMITT— MEAStTBB. 

In  case  of  the  destruction  or  conversion  of 
property  of  apedal  value  as  heiriooma,  the  owb< 
er  cannot  recover  the  special  value  aa  weU  as 
the  market  value  of  such  property. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Gonvendon,  Cent  Dig.  ||  262,  265-267;  Dee. 
Dig.  «s»54.] 

8.  DivoRCB  «=»821^— Bfitot  —  Contkbsion 

OT  Pbofutt. 

Where  after  divorce  a  wife  refused  to  re- 
store to  her  husband  his  heirlooms,  which  were 
in  her  possession,  she  is,  as  a  feme  sole,  guilty 
of  conversion  of  the  property. 

(Ed.  Note.— For  other  cases,  see  Divorce. 
Cent  Dig.  I  806;  Dec.  Dig.  <Ss»821V&.] 

4.  Husband  and  Wm  «s>205(2)— Actions— 
Maintknancb. 

WhUe  a  husband  cannot  maintain  an  ac- 
tion against  his  wife  for  negligence  to  the  care 
or  disposition  of  his  property,  ather  may  sue 
the  other  in  replevin  or  conversion  for  the  will- 
ful or  malicioas  destruction  of  hia  or  her  sep- 
arate property. 

[Ed.  Note.— For  other  casee,  see  Husband  and 
Wife*  Cent  Dig.  JB  748,  749.  751,  763,  070; 
Dee.  Dig.  «s>206(2).1 

5.  BviDENcis  «=3474(19)— Opinion  Bvidknok 
— ADMisaiBiuTr. 

In  an  action  for  the  conversion  of  helr- 
IcxHiis,  plaintiff  cannot  give  bis  opinion  of  the 
special  value  of  the  heirlooms  to  him.  . 

[Ed.  Note.— For  other  caaes.  see  Evidence, 
Cent  Dig.  |  2218;   Dec.  Dig.  <8=»474(19).] 

6.  TbOVSB  AND  CONVKBSION  «=>61— DakAOXS 

— Shabk  ot  Stock. 

Where  defoidant  converted  a  certificate  for 
a  share  of  corporate  atock  belonging  to  plain- 
tiff, bnt  it  did  not  appear  that  he  was  deprived 
of  nis  status  as  a  shareholder,  his  measure  of 
damages  is  the  cost  of  procuring  another  cer- 
tificate 

[Ed.  Nota— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  |  267;  Dec.  Dig.  «s» 
61.1 


7.  Tboveb  and  OoNVwiatoN  «=»51— Actions 
— Dauaoeb. 

In  case  of  conversion  of  corporate  stock,  the 
measure  of  damages  in  the  absence  of  evidence 
is  the  face  value  of  the  stock. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  I  267;  Dec.  Dig.  «=» 
61.] 

8.  Appbai.  and  Ebbob  «=»  1064(1)— Bxtibw— 
Pbejudioiai.  Ebbob. 

In  an  action  by  plaintiff  against  his  di- 
vorced wife  for  the  conversion  of  heirlooms  be- 
longing to  him,  and  the  destmctioa  ot  the  mann- 
scnpt  of  a  proposed  book,  where  plaintiff  con- 
tended hi*  wife  acted  willfully  and  mallcioualy, 
error  in  the  instructions  which  assumed  that 
want  of  care  was  the  prevailing  issue  is  reversi- 
ble; such  error  not  going  merely  to  the  meas- 
ure of  damages. 

[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent  Dig.  {  4219;  Dec.  Kg.  «ss> 
1064(i).) 

Appeal  from  Circnlt  C!oart,  Jadcson  (boun- 
ty;   Kimbrongh  Stone,  Judge. 

"Not  to  be  offldally  pnUlshed." 

Action  by  Joseph  D.  Miewalter  against 
Georgia  A.  Wood.  From  a  Judgment  few  de- 
fendant, plaintiff  appeals.  Reversed  and  re- 
manded. 

Olney  Bnrma,  of  Independence,  and  J.  D. 
Shewalter,  of  Colorado  Springs,  Colo.,  for 
appellant  W.  B.  Kelley,  of  Independence, 
tor  respondent 

JOHNSON,  J.  nie  parties  were  married 
in  1907,  and  were  divorced  at  the  suit  of 
plaintiff  in  1912.  Both  had  been  married  be- 
fore, and  the  family  formed  by  their  union 
occupied  defendant's  residence  In  Independ- 
ence, to  which  plaintiff  brought  a  quantity 
of  his  personal  property,  including  the  ar- 
ticles now  in  controversy.  The  marriage  was 
unfortunate,  and,  while  the  family  relation- 
shlp  was  preserved  until  the  summer  of  1012, 
the  parties  did  not  cohabit  aa  husband  and 
wife  after  the  first  year  following  their  mar- 
riage. After  their  separation,  and  while  the 
divorce  suit  was  pending  in  the  drcoit  court 
at  Independence,  plaintiff  removed  all  of  hIa 
personal  pnqiierty  from  defendant's  residence 
except  the  articles  in  dispute,  the  return  of 
which  he  demanded,  and  on  the  theory  that 
defendant  has  converted  them  he  brought 
this  suit  in  Deoauber,  1913,  a  year  after  the 
divorce,  to  recover  their  value.  The  articles 
the  first  count  of  the  petition  allies  were 
converted  and  their  respective  market  values 
are  as  follows:  A  silver  ladle,  $25;  four 
silver  spoons,  $10 ;  a  silver-plated  waiter  and 
coffee  urn,  $16;  an  original  edition  of  the 
works  of  Benjamin  Franklin,  $100 ;  a  volume 
of  Montesquieu's  Spirit  of  Laws,  $2.50 ;  two 
volumes  Parton's  Life  of  Andrew  Jackson, 
$2.50 ;  volumes  2,  3,  4,  and  6  Wbeaton  (Unit- 
ed States  Reports),  $5;  a  Bible,  $2;  one 
volume  Odgers  oa  Libel  and  Slander,  $5 ;  Tlie 
Lost  Jewel,  a  steel  oigraving,  $100 ;  a  picture 
of  plaintiff,  $15;  a  certificate  for  one  share 
of  the  capital  stock  of  the  American  Trotting 
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Register  AssodatlMi,  |100;  a  certificate  of 
registration  of  a  niare  known  as  Lnda  S,  $10 ; 
a  Winchester  rife,  $15.  In  addition  to  these 
market  valuations,  tJie  petition  alleges  that 
tlie  ladle,  spoons,  waiter,  and  urn  and  cer- 
tain of  the  books  Iiad  a  special  value  to  him 
as  heirlooms  or  sacred  keepsakes,  and  that 
defendant,  with  knowledge  of  these  facts, 
through  spite  and  malice,  converted  them  to 
her  own  use.  Judgment  is  prayed  for  $2,380, 
being  $407  market  value  and  $1,882  special 
value  of  the  converted  articles. 

The  second  count  charges  that  defendant 
wantonly,  willfully,  and  maliciously  burned  a 
mass  of  manuscript  notes  and  references  col- 
lated by  plaintiff,  the  fruit  of  years  of  patient 
study  of  constitutional  history  and  law,  and 
the  data  for  a  bo<^  on  that  subject  he  had 
been  preparing  to  write.  Judgment  is  prayed 
on  this  count  for  $2,500  actual  and  $2,500 
punitive  damages. 

The  answer  is  a  general  denial.  The  ver- 
dict and  Judgment  were  for  defendant  on 
both  counts,  and  plaintiff  appealed. 

11]  The  discord  between  the  parties  reached 
its  acute  stage  during  their  sojourn  at  Colo- 
rado Springs  in  the  summer  of  1912.  Deifend- 
ant  and  her  daughter  were  living  in  a  bunga- 
low owned  by  plaintiff,  while  he  lodged  in  an 
adjoining  cottage  and  took  his  meals  at  the 
bungalow.  The  ladle  and  silver  spoons,  being 
especially  prized  by  plaintiff,  had  been 
brought  along  with  other  baggage,  and  were 
in  the  custody  of  defendant,  who  kept  them  at 
the  bungalow.  The  ladle  was  solid  silver  and 
heavy,  and  had  been  a  cherished  heirloom  in 
plaintiff's  family  since  Revolutionary  days, 
having  originally  belonged  to  an  ancestor  who 
was  a  gallant  officer  in  the  patriot  army. 
The  spoons,  five  in  number,  had  been  in  the 
ftunlly  about  as  long  and  were  as  deeply 
prized  by  plaintiff,  who  is  an  old  man,  and 
whose  temperament,  views  of  life,  and  senti- 
mental impulses  are  such  as  to  compel  him  to 
regard  such  mementoes  with  reverence  and 
affection.  He  has  had  a  long  and  honorable 
career  as  a  practicing  lawyer,  was  a  graduate 
of  the  law  department  of  the  University  of 
Virginia,  founded  by  Thomas  Jefferson,  and 
since  reaching  man's  estate  has  been  an  ar- 
duous student  of  constitutional  history  and 
law.  'His  reverence  for  the  heroes  of  the 
Revolution  and  his  passion  for  constitutional 
history  must  have  been  known  to  defendant, 
and  if  In  anger  she  burned  the  mannscript 
and  notes  he  had  been  Industriously  prepar- 
ing fi>r  years,  'and  despoiled  him  of  memen- 
toes which  were  of  sijccial  value  to  him,  she 
was  guilty  of  a  wrongful  conversion  of  the 
property  for  which  she  should  answer  in 
damages.  And  in  such  case  plaintiff  would 
not  t>e  restricted  to  the  mere  market  value  of 
the  property.  The  law  recognizes  that  ar- 
ticles of  small  market  valne  of  whi(A  their 
owner  la  despoiled  may  have  a  special  value 
to  him  as  heirlooms.  The  pertinent  rule  thus 
Is  stated  in  4  Sutherland  on  Damages  (Sd 
Ed.)  p.  1009: 


"One  criterion  of  damage  may  be  Its  actual 
value  to  the  owner,  and  this  is  the  rale  wh««  it 
is  chiefly  or  exclusively  valuable  to  him.  Such 
articles  aa  family  pictures,  plate,  and  heiriooma 
should  be  valued  with  reasonable  cooaidetatioii 
and  sympathy  with  the  feeling  of  the  owner. 
•  •  •  The  jury  should  take  into  account  iti 
cost,  the  practicability  and  expense  of  replac- 
ing it,  ana  such  other  oonriderations  aa  in  the 
pardcolar  caae  affect  its  value  t»  the  owner." 

See,  also,  State  ez  reL  v.  Sullivan,  90  Ma 
App.  6X6,  74  S.  W.  417;  Bateman  v.  Rider. 
106  Tenn.  712,  64  S.  W.  48,  S2  Am.  St.  Rep. 
910;  Green  v.  Railroad,  128  Mass.  221,  35 
Am.  Rep.  370 ;  Southern  Exp.  Co.  t.  Owens, 
146  Ala.  412,  41  South,  752,  8  L  R.  A.  (N.  S.) 
369,  119  Am.  St  Rep.  41,  9  Ann.  Cas.  1143. 

As  a  rule,  recovery  for  a  sentimental  value 
of  personal  property  cannot  be  had  in  a  snit 
for  conversion,  and  that  rule  applies  to  prop- 
erty for  personal  use,  but  which  may  easily 
be  replaced,  such  as  wearing  apparel  and 
household  goods.  Barker  v.  Storage  &  Trans. 
Ca,  78  Conn.  198,  61  AtL  863,  3  Ann.  Caa. 
8S9;  Sutherland  <»  Damages,  p.  1117.  As 
to  such  tilings  as  fftmlly  pictures  and  heir- 
looms, which  cannot  be  replaced  and  are 
valuable  only  to  the  owner,  the  most  funda- 
mental rule  of  damages  that  every  wrongful 
Injury  to  person  or  property  should  be  ade- 
quately and  reasonably  compensated  would 
seem  to  require  the  allowance  of  damages  in 
compensation  of  the  reasonable  special  value 
of  such  articles  to  their  owner. 

[2]  But  in  such  cases  the  law  will  not  ap- 
ply the  rule  of  double  compensation  Invoked 
in  the  petition.  The  special  value,  being 
greater  than  the  market  value,  becomes  the 
only  criterion  for  the  assessment  of  damages 
in  such  cases.  To  allow  plaintiff  to  recover 
both  actual  and  special  values  would  be  to 
accord  to  him  the  right  to  more  than  rea- 
sonable compensation.  His  measure  of  dam- 
ages is  the  reasonable  value  of  the  heirlooms 
to  him,  which,  of  course,  includes  the  lesser 
market  value. 

[3,4]  The  evidence  of  plaintiff  tends  to 
show  that  defendant  did  convert  the  ladle, 
spoons,  waiter,  nm,  and  Bilde  and  that  aU 
the£j  articles  belonged  to  the  class  we  have 
defined  for  the  conversion  of  which  special 
damages  should  be  allowed  and  further  tends 
to  show  that  defendant  willfully  destroyed 
manuscripts,  etc.,  of  plaintiff  of  value  to  Um, 
but  to  no  one  else.  It  made  out  a  case  to  go 
to  the  Jury  on  both  counts,  for  the  recovery 
of  compensatory  damages  on  the  first,  and 
both  compensatory  and  punitive  damages  on 
the  second.  Since  plalutiffs  suit  was  brought 
after  he  was  granted  a  divorce,  and  therefore 
while  defendant  was  a  feme  boI&,  we  are  not 
concerned  with  questions  of  whether  or  not 
she  acted  with  gross  negligence  or  wUlfnUy 
with  resi)ect  to  the  custody  of  the  heirlooms 
for  which  recovery  is  sought  in  the  first 
count.  On  the  hypothesis  of  plaintiff's  evi- 
dence that  she  wrongfully  converted  these 
articles,  her  failure  to  restore  them  after  her 
coverture  would  constitute  a  conversion  as 
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by  a  feme  sole.  As  to  the  second  count  It  Is 
enon^  to  say  that,  U  the  destruction  of  the 
manuscripts  occurred  before  the  divorce,  this 
would  not  preclude  a  recovery  by  plaintiff. 
A  husband  cannot  maintain  an  action  against 
bis  wife  for  negligence  In  the  care  or  dis- 
posal of  his  property,  but  either  may  sue  the 
other  in  replevin  or  conversion,  or  for  the 
willful  and  malicious  destruction  of  the  sep- 
arate pr(q;)erty  of  the  plaintiff  spoose.  Gen- 
try V.  Templeton,  47  Mo.  App.  56;  Beagles 
T.  Beagles,  85  Mo.  App.  838,  68  S.  W.  768; 
21  Cyc.  1519,  1620. 

[S-7]  The  evidence  of  defmdant  contra- 
dicts that  of  plaintiff  on  all  vital  points, 
and  shows  that  ^e  did  not  convert  any  of 
the  heirlooms  mentioned  in  the  first  count, 
nor  destroy  the  manuscript.  The  evidence 
as  a  whole  presents  issues  of  fact  which  the 
trial  court  was  right  in  sending  to  the  Jnry. 
But  the  instructions  given  the  jury  errone- 
ously expounded .  the  law  of  the  case,  were 
highly  prejudicial  to  plaintiff,  and  require 
that  the  cause  be  remanded  for  another  trial. 
The  court  did  not  err  in  refusing  to  allow 
plaintiff,  in  his  testimony,  to  estimate  the 
special  value  of  the  heirlooms  to  him.  That 
Is  not  a  proper  subject  for  opinion  evidence, 
and  such  damages  are  to  be  ascertained  by 
the  jnry  in  the  light  of  all  the  facts  and  dr- 
cnmstances  of  the  case.  The  court  was  right 
in  restricting  the  recovery  for  the  certificate 
of  stock,  if  any,  to  wliat  it  would  cost  pdaln- 
tlfl  to  replace  the  certificate.  Where,  as 
here,  the  certificate  alleged  to  have  been  con- 
verted was  not  indorsed,  and  there  Is  no 
proof  that  plaintiff  has  lost  the  share  which 
it  represents,  and  therefore  has  not  been  de- 
prived of  his  status  as  a  sbar^older,  he 
should  recover  nothing  beyond  what  It  would 
cost  him  to  procure  a  substltoted  certificate. 
Daggett  V.  Davis,  63  Mich.  36,  18  N.  W.  548, 
61  Am.  Bep.  81.  Where,  in  addition  to  the 
certificate,  the  shares  of  stock  also  have  been 
converted,  the  measure  of  plaintiff's  damages 
in  the  absence  of  proof  to  the  contrary  would 
be  the  face  value  of  the  stock.  Trust  Ck>.  v. 
Lumber  C!o.,  118  Mo.  447,  24  S.  W.  128;  Bank 
V.  Powers,  102  Mo.  App.  416,  76  S.  W.  732; 
Sutherland  on  Damages,  p.  1135;  Connors 
T.  Hilller,  11  Blchardson  (S.  C.)  183. 

18]  The  rule  that  a  Judgment  for  the  de- 
fendant will  not  be  reversed  for  error  In  the 
instruction  on  the  measure  of  damages 
(Schaefer  T.  BaUroad,  128  Mo.  64,  30  S.  W. 
331)  Is  not  applicable  to  the  errors  we  find 
in  the  Instructions  under  consideration,  which 
go  to  the  very  meat  of  plaintiff's  right  to 
recover.  The  most  vital  error  is  the  assump- 
ti<ni  that  the  care .  or  want  of  care  on  the 
part  of  defendant  in  the  custody  of  plaintiff's 
property  during  her  coverture  was  a  control- 
ling issue.  N^^Ufence  was  not  an  ingredient 
of  Ote  cause  of  action,  stated  in  either  count 
of  the  petition.  The  petition  charged,  and 
plaintiff  endeavored  to  show  by  proof,  tliat 


defendant  willfully  and  maliciously,  and  not 
negligently,  converted  and  destroyed  his  prop- 
erty, but  the  Instructions  changed  the  issue 
to  negligence,  and  thereby  gave  the  Jury  the 
task  of  deciding  the  case  upon  an  issue  not 
tendered  and  not  germane  to  plaintiff's  cause 
of  action.  The  error  must  be  regarded  as 
misleading  and  prejudicial. 

The  judgment  Is  reversed,  and  the  cause 
remanded.    All  concur. 


TATLOB  V.  MBTBOPOLITAN  ST.  BY.  CO. 

(No.  11808.) 

(Kansas  Oi^  Court  of  Appeals.     Missouri. 

Feb.  7,  1816.    Beheanng  Denied 

March  6,  1916.) 

1.  Dahaoes  *=>185(1) — Ikjdbies — Sditioien- 
ot  ot  evidenck. 

In  suit  for  nervous  shock  caused  a  pas- 
senger by  a  collision,  evidence  held  s'jflScicnt  to 
support  verdict  for  plaiutifT. 

[Ed.  Note.— B\)r  otjiei  cases,  see  Damages, 
Cent.  Dig.  «  608,  505,  608;  Deo.  Dig.  «=» 
186(1).] 

2.  BvinsNCE  «=352S(2)— Opimoir  Evideitob— 
Lapse  ok  Txicb. 

Id  suit  by  a  street  car  passenger  for  ner- 
vous shock  caused  by  a  collision,  a  physiciaD's 
opinion  evidence  as  to  whether  the  condition 
would  continue  for  any  substantial  tilme  in  the 
future,  embodied  in  depodtions  taken  three 
years  before  trial,  was  aomissible,  since  opinion 
evidence  is  not  impaired  by  the  lapse  of  time. 

t^d.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2387;  Dec.  Dig.  «=»528(2).] 

3.  Evidence  <S=»67(1)— Pkesumptiok  of  Con- 
tinuance OF  State  oe  Faotb. 

A  state  of  facte  once  shown  to  exist  is  pre- 
sumed to  continue  until  the  contrary  is  made  to 
appear. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  J  87;   Dec.  Dig.  «=>67(1).] 

4.  Evidence  «=»553(3)— Opinion  Evidence— 
Hypothetic ai.  QtrssTioN  —  AseuxPTion  of 
Facts. 

In  a  street  car  passenger's  action  for  ner- 
vous shock  caused  by  a  collision,  where  there 
was  testimony  showing  that  plaintifTs  nervous 
attacks  began  two  or  three  weeks  after  the  ac- 
cident, a  hypothetical  question  to  an  expert  wit- 
ness was  not  improper  as  omittinjg  the  assumed 
fact  that  the  attacks  to  which  plaintiff  was  sub- 
ject did  not  begin  until  six  months  after  the 
collision. 

[Bid.   Note.— For  other  cases,   see   Evidence, 
Cent.  E«g.  g  2371 ;   Dec  Dig.  «ft=553(3).] 
6.  Evidence   «5>563(1)— Expkbt   Evidence— 

Hypothetical  Question— "Foixow." 
In  suit  against  a  street  railroad  for  nervous 
shock  caused  by  a  collision,  a  hypothetical  ques- 
tion, inquiring  whether  the  conditions  of  health 
deaoribed  could  follow  a  sudden  shock,  was  not 
improper  for  the  use  of  "follow,"  which  con- 
veyed the  Idea  of  cause  and  effect,  and  not  mere- 
ly the  chronological  order  of  the  stated  facts. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  H  2368,  2372,  2374;  Dec.  Dig.  «=> 
653(1).      . 

For  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Follow.] 

6.  Damages  <S=9l32(l)— Pebsoi^al  Injubies— 
Excessive  Vebdict. 

In  an  action  against  a  street  railroad  for 
nervous  shock  caused  by  a  colIiFion,  a  verdict  of 
|4,li00  for  plaintiff,  a  marrird   woman  of  24, 
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who  was  rendered  snbject  to  violent  nervow  at- 
tacks by  the  accident,  was  not  ezcessiTe. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {  372;   Dec.  Dig.  «=»132a).] 

7.  Appxai.  Airo  Ebbob  «3>030(1)— Fsxannip- 

TI0W8— Vebdxot. 

The  Court  of  Appeala  In  determining 
whetiier  a  verdict  for  plaintiff  to  ezceaslTe,  can 
look  only  to  plaintiff's  evidence. 

rBi.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8755,  3766,  37^;  Dec 
Dig.  «=»930(l).r 

Appeal  from  Ctrcnit  Coait,  Itudaaa  Coun- 
ty; Thos.  J.  Seehom,  Judge. 

"Not  to  be  officially  pabllahed." 

Suit  by  Katbryan  Taylor  agalDst  tbe  Met- 
rcqpolltan  Street  Hallway  Company.  From 
Judgment  for  plaintiff,  defendant  appeala. 
Affirmed. 

John  H.  Lucas  and  Chas.  N.  Sadler,  both  of 
Kansas  City,  for  appellant.  Gntbrle,  Gamble 
&  Street,  of  Kansas  City,  for  respondent 

JOHNSON,  J.  Plaintiff,  a  married  woman 
24  years  of  age,  brought  this  suit  March  25, 
1810,  In  tbe  circuit  court  of  Jackson  county, 
to  recover  damages  for  personal  injuries  she 
alleges  she  received  February  21,  1910,  in  a 
collision  between  two  street  cars  operated  by 
defendant  In  Kansas  City,  on  <»e  of  wbich 
plaintiff  and  a  woman  conv>anion  had  just 
become  passengers.  The  husband  of  plain- 
tiff. Fay  Taylor,  also  sued  at  tbe  same  time 
for  the  damages  he  sustained  in  consequence 
of  his  wife's  injuries,  and  the  two  cases,  after 
the  irieadings  were  made  up,  were  allowed 
by  both  plaintiffB  and  defendant  to  be  con- 
tinued from  term  to  term  until  February  24, 
1914,  wbea  Mrs.  Taylor's  case  was  tried, 
resulting  in  a  verdict  and  a  Judgment  for  her 
in  tbe  sum  of  14,500.  Two  or  three  weeks 
later,  the  husband's  case  was  tried  in  an- 
otber  division  of  the  court  and  resulted  in  a 
verdict  and  judgment  for  him  for  $3,000. 
Defendant  appealed  both  cases,  and  they 
were  set  tor  hearing,  argued,  and  submitted 
on  the  same  day.  Tlie  two  are  very  similar, 
and  oar  decision  of  the  questions  in  the 
wife's  case  will  dispose  of  the  important 
questions  in  the  other,  in  which  a  brief  sepa- 
rate oplnloo  is  filed  at  this  time.  183  8.  W. 
1133.  The  answer  is  a  general  denial,  but  the 
facts  are  conceded  that  plaintiff  had  become 
a  iMussenger  of  defendant  and  was  passing 
from  tbe  rear  vestibule  to  the  body  of  the 
car  she  had  just  boarded,  when  a  rear  end 
collision  occurred  which  broke  all  the  glass 
in  the  vestibule  windows  and  wrought  other 
serious  damage  to  structural  parts. 

The  principal  issues  of  fact  contested  at 
tbe  trial  were  whether  or  not  plaintiff  sus- 
tained any  but  the  most  trifling  physical  in- 
juries, and,  if  she  did,  whether  or  not  they 
were  of  tbe  serious  nature  and  permanent 
character  her  evidence  describes.  A  bit  of 
glass  from  a  shattered  window  pane  lodged  in 
one  of  her  eyes,  but  this  injury  was  Inoonse- 
qnential,  and  the  eye  qui<Hcly  healed  after  the 


removal  of  the  fragment.  It  Is  not  dalmed 
that  this  small  hart  was  a  factor  in  the  pro- 
duction of  the  greater  injury  wbicdi  the  evi- 
dence of  plaintiff  tends  to  show  she  sustained 
as  a  direct,  bat  somewhat  slowly  manifested, 
effect  of  the  collision.  That  Injary  is  ascrib- 
ed to  a  m^tal  and  nervons  sho<A  so  profound 
that  it  transformed  a  normal,  healthy  woman 
of  a  contented  mind  and  cfaeerfnl  dlqMBiticn 
into  a  melanchoHc  neurotic,  who  became  a 
prey  to  frequent  and  repulsive  nervous  ex- 
plosions and  to  horrible  fears  and  hallncina- 
tiona  On  the  other  hand,  the  evidence  of 
defendant  tends  to  show  that  plaintiff  was 
suffering  from  extreme  nervoosness  before 
the  oollisioa,  and  that  any  sobseqnent  ag- 
gravation of  ber  dJaorder  was  doe,  not  to 
shock  caused  by  tbe  eolllsifm,  bat  to  tbe 
strain  and  excitement  induced  by  two  weeks 
of  continuous  lertHij  and  dissipation  in  Kan- 
sas City  following  tbe  collision  which  oc- 
cnrred  at  the  beginning  of  .ber  first  visit  to 
that  city.  Plaintiff  had  been  married  two 
years  and  hod  lived  in  Vernon  county  witta 
her  husband,  who  had  beoi  employed  as  a 
farmer  and  common  laborer  on  a  roUroad. 
They  had  no  children,  and  ttaeir  hcHne  was 
In  Deerfleld,  a  small  village.  Tbey  hod  lived 
for  a  time  on  a  fSrm  wh»«  her  husband  was 
employed  as  a  band  and  she  as  housdteeper, 
during  which  service  her  evidoioe  shows  she 
had  d<me  the  work  of  a  farmer's  wifo  and 
apparently  bad  enjoyed  good  health.  After- 
ward tbey  removed  to  Nevada,  where  the 
hnsband  worked  as  a  section  hand,  and  plain- 
tiff <derked  in  a  miUinerr  tibop  condncted  by 
a  Mrs.  Seaschultz.  She  was  thus  employed 
when  Mrs.  Seasctaultz  accompanied  her  to 
Kansas  City  to  secure  temporary  employment 
for  her  in  a  millinery  eatabllshmeot  where 
she  would  be  taught  the  art  of  hat  trimming. 
On  their  way  ttom  the  Union  Station  to  the 
home  of  a  sister-in-law  of  Mrs.  Seasdialti 
on  Fifteenth  street,  they  transforred  to  a 
Fifteenth  street  cor  at  EUrbth  street  and 
Grand  avenue  whidi  had  stopped  at  tiie  reg- 
ular stopping  place  on  the  south  side  of 
Elighth  street  They  entered  the  rear  vesti- 
bule, handed  their  transfers  to  the  conductor, 
and  were  proceeding  into  the  car,  whan  a  cor 
turning  tram  Grand  avoiue  to  go  east  on 
Bightb  Street  vi<rtently  struck  tbe  rear  end 
of  their  car,  with  tbe  results  we  have  stated. 
Mrs.  Seaschnlts  was  hurt  and  was  assisted 
into  a  nearby  drug  store.  Plaintiff  states  that 
she  was  frightened  and  felt  "stonned  like," 
bat  She  exhibited  no  oatward  signs  of  ner- 
vons shock.  She  and  Mrs.  Seoachnltx  were 
taken  in  a  carriage  to  tbe  home  of  Mrs.  Gra- 
ham, the  sister-ln-law  of  Mrs.  Seascbnltx,  and 
shortly  after  their  arrival  plaintiff  began  to 
feel  ill  efllects  from  tbe  8ho<^  She  had  re- 
ceived. Her  eye  became  Inflamed  and  pained 
ber;  but,  apart  from  tbis,  a  general  condition 
of  soreness  in  tbe  bead  and  bade  developed. 
The  doctor  who  was  called  in  to  treat  Mis. 
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Seaschulte  nmoveS.  the  frmement  of  glus 
from  plaintiff's  eye,  relleTlng  tbat  Injury; 
and  concluded  that  otherwise  she  was  not  in- 
jured. She  remained  a  week  at  Mrs.  Ora- 
bain's  without  marked  change  In  her  geaetal 
condition,  and  ttnea  returned  to  Deerfleld. 
Btopplnj;  off  at  Nevada  to '  change  cars. 
Friends  who  cared  for  her  at  Nevada  and 
assisted  her  to  the  Deerfield  train  testified 
that  she  appeared  to  suffer  great  pain  In  her 
bead  and  bade,  and  that  she  did  not  notice 
her  frlMids  and  seemed  dazed  and  melan- 
choly. Both  eyes  were  bloodshot  l^e  acted 
strangely,  and  apparently  did  not  reallM 
what  she  was  doing  or  where  -she  was  gtdng. 
Her  husband  met  her  at  Deerfleld  and  toolc 
her  to  his  father's  hoose,  where  she  remained 
until  the  second  week  In  March,  when  she 
went  with  her  husband  to  live  on  a  farm, 
were  he  had  arranged  for  employment  as  a 
farm  hand.  Her  sister  went  with  them  and 
performed  the  household  labor  she  had  beffli 
expected  to  do.  While  at  Deerfleld  her  con- 
dition grew  worse,  and  on  the  fkrm  she  be- 
came subject  to  nervous  attacks  of  the  most 
violent  and  distressing  character.  It  Is  need- 
less to  go  further  into  the  details  of  her 
malady,  which  continued  to  Increase  during 
the  period  covered  in  the  testimony  of  her 
witnesses.  The  diagnosis  of  her  attending 
physician  was  that  she  was  a  neurotic,  and 
the  expert  opinion  evidence  offered  by  plain- 
tiff sui^>orts  the  conclusion  that  such  condi- 
tion conld  be  produced  by  severe  mental 
shodc. 

Turning  to  the  evidence  of  defendant,  it 
tends  to  show,  as  we  have  stated,  that  she 
was  In  a  condition  bordering  on  neurasthenia 
When  she  started  on  her  trip  to  Kansas  City, 
and  contradicts  the  Inference  that  she  receiv- 
ed a  mental  shock  in  the  collision,  or  from 
witnessing  the  Injnry  of  her  companion,  or 
that  she  developed  any  alarming  or  unusual 
symptoms  of  nervous  disease  during  her  visit 
with  Mrs.  Graham.  Two  women  Introduced 
as  witnesses  by  defendant  testified  that  this 
visit  was  characterized  by  extreme  activity 
on  the  part  of  plaintiff  in  the  quest  of  pleas- 
ure and  excitement.  One  of  these  witnesses, 
a  Mrs.  Harris  (who  appears  In  the  evidence 
in  a  light  almost  as  mysterious  and  apocry- 
phal as  her  namesake  in  fiction),  was  assign- 
ed, so  she  states,  by  Mrs.  Graham  to  the 
pleasant  task  of  showing  plaintiff  the  sights 
and  wonders  of  a  large  dty,  and  this  she  per- 
formed with  zest  and  thoroughness.  They 
visited  picture  shows  innumerable,  went  to 
all  the  theaters.  Including  one  of  the  kind 
self-respecting  women  do  not  attend,  indulged 
in  midnight  repasts,  and  on  one  occasion 
stayed  up  all  night 

[1]  But  the  jury  did  not  believe  this  story, 
and  defendant  is  at  the  disadvantage  of  hav- 
ing Its  defense  on  the  facts  rejected  by  the 
triers  of  fact  If  plaintiff's  evidence  relating 
to  her  deplorable  state  of  health  and  Its 
causes  be  reasonable,  we  must  accept  it  as 
tra&    We  perceive  no  ground  for  the  conclu- 


tdon  that  it  is  unreasonable,  and  therefore 
unworthy  of  belief.  That  a  collision  of  the 
violence  of  that  described,  which  partially 
wrecked  the  vestibule  In  which  plaintiff  was 
standing  and  injured  her  and  her  companion, 
could  produce  a  highly  Injurious  mental 
tOiods.  which  might,  or  might  not,  be  Imme- 
diately manifested,  is  an  inference  the  jury 
were  entitled  to  draw  from  aU  the  tsucta  and 
drcnmstances  in  evidence,  especially  In  the 
light  of  the  advisory  opinion  evidence  of  her 
experts  that  a  collision  of  such  violence  could 
produce  a  mental  shock  which,  In  turn,  and 
in  the  manner  of  its  pathological  development 
In  plaintiff,  could  cause  a  profound  and  last- 
ing disturbance  of  and  Injury  to  the  nervous 
system.  The  verdict  and  judgment  n^ust  be 
regarded  as  resting  upon  an  evidentiary  foun- 
dation, unless  counsel  for  defendant  are  right 
in  their  view  that  the  opinion  evidence  ad- 
duced by  plaintiff  should  be  discarded  be- 
cause It  did  not  extend  to  her  condition  at 
the  time  of  the  trial,  but  only  to  her  condi- 
tion of  health  three  years  before,  and  tbat 
without  opinion  evidence  no  causal  connec- 
tion is  shown  between  the  collision  and  the 
subsequent  nervous  disease. 

In  1911,  while  the  suit  was  pending,  plain- 
tiff and  her  husband  moved  to  the  state  of 
Oregon,  where  the  husband  found  employ- 
moit  in  a  lumber  camp.  The  attending  phy- 
sician advised  the  change,  thinking  It  might 
prove  beneficial  to  plaintiff.  Before  their  re- 
moval, the^  couns^  took  the  depositions  of 
plaintiff  and  her  witnesses.  Including  her 
medical  witnesses.  Neither  plaintiff  nor  any 
of  her  witnesses  appeared  at  the  trial,  and 
her  case  was  submitted  to  the  jury  on  the 
depositions  thus  taken  In  1911,  and  therefore 
without  any  proof  of  her  history  during  the 
three  yean  preceding  the  trial.  The  ex- 
planation offered  by  her  counsd  fOr  this  un- 
usual situation  is  that  the  passing  of  defend- 
ant's railway  system  into  the  hands  of  re- 
ceivers discouraged  plaintiff  from  pressing 
the  case  to  trial,  and  that  when  defendant 
finally  forced  the  issue  plaintiff  was  too  poor 
to  afford  the  expense  of  a  trip  from  Oregon, 
or  to  procure  the  testimony  of  witnesses  in 
Oregon  who  had  knowledge  of  her  state  of 
health  after  she  left  Missouri. 

The  point  of  the  alleged  insufSclency  of 
the  proof  was  raised  by  objection  to  certain 
opinion  evidence  appearing  in  the  deposition 
of  plaintiff's  attending  physician,  which,  as 
stated  was  taken  in  1911^  To  the  direct 
question,  "Will  It  (referring  to  the  nervous 
disease)  In  your  judgment  continue  for  any 
substantial  time  In  the  future?"  the  objec- 
tion was  Interposed: 

"It  is  not  the  proper  way  to  prove  what  the 
condition  has  been  siDce  three  years  ago.  In 
fact  it  is  not  the  oijinlon  of  the  doctor  as  to 
the  fntitfe.  An  opinion  at  this  time  would  be 
proper,  because  it  would  be  the  only  light  we 
have  on  it :  but  I  submit  it  is  Improper  to  prov* 
it  by  an  opinion  given  three  years  ago." 

[2,  3]  The  objection  and  the  argument  of 
counsel  in  support  of  it  concedes  that  the 
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qoeatlon  was  pnver  at  the  time  the  depoal- 
tlon  waa  taken,  bnt  their  Idea  Is  that  It  has 
become  Improper  bj  the  lapse  of  time:  The 
opinion  soi^t  to  be  elicited  by  the  qneation 
was  a  adentlflc  condosion  or  inference  pred- 
icated open  the  facts  of  a  prored  liypothe- 
sis.  Trom  the  facts  tliat  plaintiff  was  af- 
flicted with  nenrosls  or  nearasthenia  super- 
induced by  mental  shock,  science  was  to  say 
whetlier  or  not,  in  Its  opinion,  that  condi- 
tion would  continue,  and,  if  so,  for  how 
long.  Upon  its  expressed  conclusion  the 
Jury  mieht  base  an  assessment  of  future 
damages.  The  case  as  made  out  by  the  dep- 
ositions was  complete  and  was  sufficient  If 
the  trial  bad  Immediately  followed  to  war- 
rant a  submission  of  the  issue  of  both  ac- 
crued and  future  damages.  Opinion  evi- 
dence, while  generally  regarded  as  merely 
advisory,  Is,  nevertheless,  evidence,  aad* 
there  would  be  no  better  reason  for  saying 
that  it  would  be  impaired  and  tlnally  ob- 
literated by  the  lapse  of  time  than  for  say- 
ing that  the  evidence  upon  which  It  is  based 
similarly  must  decay  and  perish.  The  sub- 
sequent history  of  the  case  might  confirm  or 
disprove  the  opinion;  bnt,  if  not  produced 
at  the  trial,  the  value  and  strength  of  such 
evldenoe  would  depend  largely  upon  the  na- 
ture of  the  subject-matter.  Where,  as  here, 
it  relates  to  the  future  state  of  health  of  a 
person  afflicted  with  a  chronic  or  obstinate, 
persistent,  and  progressive  disease,  the  rule, 
that  a  state  of  facts  once  Ehown  to  exist 
should  be  presumed  to  continue  until  the  con- 
trary is  made  to  appear,  should  be  applied, 
and,  applying  it  to  this  case,  we  think  the 
prima  fade  case  presented  by  the  deposi- 
tions, complete  as  It  was  when  they  were 
taken,  had  not  lost  its  strength  at  the  time 
of  the  trial,  and  the  state  of  facts  It  disclos- 
ed as  to  the  extent  and  future  consequences 
of  the  injury  should  be  regarded  as  brougbt 
down  to  date  by  the  presumption  we  have 
noted.  Von  De  Veld  v.  Judy,  143  Mo.  loc. 
cit  866,  44  S.  W.  1117;  State  v.  Howard, 
118  Mo.  127,  24  S.  W.  41.  It  would  have  been 
an  easy  matter  for  defendant  to  have  pro- 
cured evidence  In  Oregon,  if  such  existed, 
to  destroy  the  presumption  and  refute  the 
opinion  the  question  under  consideration 
called  for,  and  the  very  fact  that  defendant 
forced  the  case  to  trial  without  procuring 
such  evidence  persuades  us,  as  doubtless  it 
did  the  Jury,  that  the  subsequent  history  of 


the  case,  If  known,  would  not  improve  de- 
fendant's position. 

[4]  Objections  at  a  qpedflc  character  were 
interposed  to  a  hypothetical  question  coon- 
art  for  plaintiff  was  permitted  to  ask  one 
of  the  expert  witnesses.  The  first  objection, 
that  the  question  omitted  the  fact  that  faint- 
ing attacks  or  fits  to  which  plaintiff  is  sub- 
ject did  not  begin  until  six  months  alter  the 
collision,  is  answered  by  pointing  to  testi- 
mony of  the  witness  Gordon,  and  of  the  at- 
tending phyaldan,  whidi  shows  that  th^ 
began  diortly  after  the  removal  of  plain- 
tiff to  the  Gordon  farm  In  the  second  week 
in  March  following  the  injury  which  occur- 
red, as  stated,  on  February  21st  PlalntlB 
left  the  farm  before  the  e^tiration  of  six 
months  from  the  injury,  and  there  Is  sub- 
stantial evidence  tliat  during  the  latter  end 
of  her  residence  there  the  attacks  were  dally. 
We  find  evidence  supporting  the  hypostatlred 
facts  tliat  the  attaclcs  averaged  one  a  week 
during  the  whole  period  between  their  ap- 
pearance and  the  taking  of  the  deposition, 
and  also  that  plaintiff  suffered  a  gradual 
and  progressive  loss  of  physical  strength, 
llie  attending  physician  testified: 

'^E'rom  the  time  I  first  saw  her,  she  is  weaker, 
loses  strength,  loses  some  fiesh;  •  •  •  she 
isn't  any  b^ter ;  she  is  gradnally  getting  a  lit- 
tle worse." 

[i]  The  last  objection  is  to  the  nse  of  the 
word  "follow"  in  the  inquiry  whether  the 
conditions  of  health  described  "could  follow 
a  sudden  shock  of  this  character."  Mani- 
festly, from  Its  context,  this  word  was  in- 
tended, and  was  understood  by  both  wit- 
ness and  Jury,  to  convey  the  Idea  of  cause 
and  effect,  and  not  merely  the  chronological 
order  of  the  stated  events.  The  word  was 
used  In  the  sense  of  a  natural  consequence 
or  result  and  could  not  reasonably  have  been 
misimderstood. 

[6,  7]  The  argument  that  the  verdict  was 
excessive  is  based  largely  oa  the  ground  that, 
for  the  reasons  we  have  shown  to  be  un- 
sound, the  Jury  were  not  entitled  to  measure 
the  damages  which  have  accrued  since  the 
depositions  were  taken,  and  which,  with  rea- 
sonable certainty,  may  be  expected  to  ac- 
crue In  future.  Plaintiff  was  entitled  to  an 
assessment  of  hcv  entire  damage  present  and 
to  come,  and  we  think  her  evidence,  to 
which  alone  we  must  look,  suiqjKtrts  a  ver- 
dict of  ^,500. 

There  is  no  prejudicial  error  in  the  record, 
and  the  Judgment  is  affirmed.   All  ooncor. 
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TATLOB  ▼.  METROPOLITAN  ST.  RT.  CO. 

(Na  11822.) 

(KanBiis  Oit7  Court  of  Appeals.     MissonrL 

Feb.  7, 1916.    BchearinK  Denied 

liaxeb  6,  1916.7 

Dahaoks  «=>1S8  —  Ix>BS  or  Ssbvicxs  and 

COMPAmORSHXP  —  DAlfAOEB  —  StXaUBSIVB- 
IfBBS. 

In  anlt  anlnBt  a  street  railroad  by  a  yomic 
husband  for  damages  occasioned  him  by  injuries 
to  his  24  year  old  wife,  although  the  parties' 
station  in  life  was  humble,  the  assessment  of 
|S,000  damases  to  the  husband  for  the  loss  of 
household  serrices  and  companionship  of  his 
wife,  the  deprivation  belnc  possibly  permanent, 
was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  a  868,  369,  886-«»5;  Dec.  Dig.  «=s> 
183.] 

Appeal  from  Circuit  Court,  Jackson  Conn- 
ty;  W.  O.  Thomas,  Judge. 
"Not  to  bo  officially  publlsljed." 
Suit  by  Fay  Taylor  against  the  Metropoli- 
tan Street  Railway  Company.  From  a  Judg- 
ment for  plalntitr,  defendant  appeals.  Af- 
firmed. 

John  H.  Lucas  and  Bmce  Barnett,  botb  of 
Kansas  City,  for  appellant  Onthrle^  Oamble 
&  Street,  of  Kansas  City,  for  reqjtondoit 

JOHNSON,  J.  This  is  a  suit  by  a  husband 
for  damages  sustained  from  an  injury  to  his 
wife  wblch  he  alleges  was  canaed  by  negli- 
gence of  defendant.  He  recovered  a  judg- 
ment for  13,000,  and  defendant  appealed. 
We  annonnced  our  decision  on  this  date  in 
the  case  of  the  wife,  who  recovered  judgment 
against  defendant  for  $4,600,  aflSrming  the 
Judgment,  and  refer  to  the  filed  opinion  for 
a  statement  of  tbe  facts  of  both  cases  and 
for  our  views  on  the  questions  of  law  com- 
mon to  both.    188  S.  W.  1129. 

The  only  error  assigned  and  dlscnssed  In 
the  present  case  is  that  of  an  excessive  ver- 
dict, and  tbe  argument  of  counsel  for  defend- 
ant proceeds  largely  from  the  assumption  we 
pronounced  erroneous  In  the  wife's  case,  that 
tbe  only  damages  the  jury  were  Hitltled  to 
take  Into  consideration  were  those  whidi  ac- 
crued between  tbe  date  of  the  Injury,  Febru- 
ary 20,  1910,  and  March  20,  1911,  the  date 
of  the  taking  of  tbe  deposltlooa  on  which  die 
case  was  tried.  We  readily  concede  that  the 
assessment  of  $3,000  to  a  husband  In  the  sta- 
tion In  life  of  plaintiff  for  the  loss  of  serv- 
ices and  companionship  of  his  wife  for  so 
short  a  time  would  be  grossly  excessive;  but 
we  cannot  say,  as  a  matter  of  law,  that  the 
verdict  which,  under  the  Instruction  of  the 
court,  properly  Included  ccHnpensatlon  for 
tbe  whole  of  plalntUI's  Injury,  was  for  a  sum 
in  excess  of  actual  cony>ensatlon.  Consider- 
ing the  respective  ages  of  ttds  young  couple 
and  their  expectation  of  a  long,  happy,  and 
mutually  serviceable  married  llfe^  the  assess- 
ment of  $3,000  to  the  husband,  though  their 
station  in  Ufe  be  humble,  for  the  looa  of  serv- 


ices and  companionship  of  his  wUe,  whldi 
the  Jury  well  might  conclude  would  endure 
many  years  and  even  during  the  whole  of 
her  life,  was  not  unreasonable,  or,  at  any 
rate,  not  so  unreasonable  as  to  warrant  our 
interference. 

The  instruction  on  the  measure  of  damages 
given  at  the  request  of  plaintlfl  restricted 
compensation  for  loss  of  services  to  "house- 
hold services,"  and  did  not  authorize  the  al- 
lowance of  compensation  resulting  from  tbe 
loss  of  her  earning  capacity  as  a  clerk  or 
milliner.  With  such  loss  eliminated  from 
plaintiff's  measure  of  damages,  we  still  find 
no  reason  for  setting  aside  the  verdict  or  or- 
dering a  remittitur  as  a  condition  of  an  af- 
firmance of  the  judgment 

The  verdict  does  not  transgress  proper 
bounds,  and  the  Judgment  is  affirmed.  All 
concur. 


STATB  V.  CL£MBNT.    (No-  11847J 

(Kansas  City  Court  of  Appeals.     MiaaoorL 
Feb.  21, 1916.) 

1.  CanaiTAL  Law  «=»1043(2),  1044— Appkal 
— Objbotions   at   TBIAIt-IMPEACHIIXNT   oi" 

Witness— Othkb  Ookviotions. 

Whether  or  not  evidence  is  admissible,  in 
a  prosecution  in  the  state  courts,  of  prior  con- 
victions in  municipal  courts,  its  admission  wiO 
not  support  an  assignment  of  error,  where 
specific  objecti<»  upon  the  ground  that  tlie  pri- 
or convictions  were  in  municipal  courts  was 
not  made  and  no  motion  to  strike  such  evidence 
out  was  made. 

[BM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  DiK.  H  2654,  2672,  2674,  2675; 
Dec.  Dig.  <8=9l043(2),  1044.] 

2.  WirNBsaaa  «s9337(0)  —  bfPEAOHiiKirr  ov 
Accused  —  Other  Cokviotionb  —  Admjbsi- 

BUJTT. 

Under  Rev.  St  1909,  {  6388,  providing  that 
conviction  of  crianinal  offense  may  be  proved  to 
affect  the  credibility  of  a  witness,  proof  of  con- 
viction of  defendant  in  federal  court  for  misuse 
of  the  mails  is  admissible  in  a  prosecution  for 
practicing  medicine  without  a  license,  as  to  the 
credibili^  of  the  defendant 

[Ed.  Not«i— For  other  oases,  see  Witnesses, 
Cent  Dig.  f|  1182,  1140-1142, 1146-1148;  Dec 
Dig.  «=o8i37(6).] 

3.  Cbihinal  Law  «=>1160(1)  —  Appbai,  — 
Habmless  EaaoB— Admissibiutt  or  Evi- 
dence—Pbiob  Convictions. 

Where  the  defendant  had  already  admitted 
oonvictionB  for  keeping  a  gambling  house,  it 
was  not  error  to  admit,  on  ti)e  question  of  liia 
credibility  as  a  witness,  evidence  of  his  convic- 
tion on  the  charge  of  gambling,  although  it  may 
have  been  in  a  municipal  court,  and  may  have 
been  inadmissible,  since,  being  tbe  lesser  offense, 
it  was  swallowed  up  in  the  greater  and  no  preju- 
dice could  be  shown,  so  that,  under  Rev.  St 
1009,  i  2082,  defendant  was  not  entitled  to  re- 
versal, such  statute  prohibiting  reversal  unless 
the  error  materially  afEectcd  the  merits  ot  the 
action. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  3137;  Dec.  Dig.  «=»lie9(l).] 

Appeal  from  Oriminal  Court,  Jackson  Oonn- 
ty ;  Ralph  S.  Latshaw,  Judge. 
"Not  ta  be  offldally  repocted." 
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James  dement  waa  omyicted  of  practtdng 
medicine  without  a  lioeiue  from  the  state 
board  of  health,  and  he  appeals.    Affirmed. 

Kyle  &  Coon,  of  Kansas  City,  for  appellant 
Floyd  E.  Jacobs,  of  Kansas  City,  for  the 
State. 

TRIMBLE,  J.  Hie  defendant  was  prose- 
cuted for  a  violation  of  section  8315,  R.  S. 
Ma,  1900,  forbidding  the  practice  of  medicine 
without  a  license  from  the  state  board  of 
health.  The  jury  returned  a  verdict  of  guilty, 
assessing  his  punishment  at  one  year  in  JaU 
and  a  fine  of  (500.  Judgment  having  been 
rendered  upon  said  verdict,  the  defendant 
appealed. 

Point  is  made  that  there  is  no  substan- 
tial evidence  to  support  the  verdict,  but  a 
reading  of  the  record  discloses  that  the  con- 
tention is  without  merit  There  is  substan- 
tial evidence  tending  to  show  that  defendant 
treated  certain  patients,  as  well  as  evidence 
of  admissions  upon  his  part  that  he  had  done 
so,  and  It  was  conceded  that  he  had  no  li- 
cense to  practice  medicine. 

Complaint  U  made  because  ttw  court  refus- 
ed to  sustain  defendant's  objectioiis  to  cer- 
tain questions  asked  the  defendant  by  the 
prosecuting  attorney ;  and  because  the  court 
admitted,  over  the  objections  of  the  defend- 
ant the  records  of  the  municipal  court  of 
Kansas  City,  Mo.,  showing  that  defendant 
was  convicted  and  fined  |200  for  keeping  a 
gambling  house,  and  also  was  convicted  and 
fined  |10  for  gambling.  Defendant's  point  Is 
that  tliese  convictions  in  the  municipal  court 
are  not  admissible  to  affect  the  credibility  of 
a  witness  since  offenses  against  dty  ordlnano- 
es  and  convictions  in  city  courts  are  civil 
matters,  and  partake  of  a  quasi  criminal 
cbaractor  (mly,  and  therefore  the  otfeoses 
mentioned  at>ove  are  not  "criminal  offenses" 
vrithin  the  meaning  of  section  6383,  R.  8.  Mo. 
1900,  which  says: 

"Any  person  who  has  been  convicted  of  a 
criminal  offense  is,  notwitlMtanding,  a  compe- 
tent witness ;  but  the  iconvlction  may  l>e  proved 
to  affect  his  credibility,  either  by  tlie  record  or 
by  his  own  cross-examination,  upon  which  he 
must  answer  any  question  relevant  to  that  in- 
quiry, and  the  party  croas-ezamining  shall  not 
be  concluded  by  his  answer." 

This  section  was  enacted  in  1895  (Laws 
1805,  p.  284),  and  prior  to  that  time  the  only 
convictions  admissible  to  impeach  a  witness 
were  those  of  felony  or  petit  larceny.  Con- 
victions of  misdemeanors  were  not  admissi- 
ble, and  the  proof  of  the  admissible  convic- 
tions, perhaps,  had  to  be  by  the  record.  Since 
the  enactment  of  the  statute,  however,  evi- 
dence of  convictions  of  misdemeanors  Is  ad- 
missible, and  proof  may  be  made  either  by 
the  record  or  the  witness'  crc^s-examinatlon. 
Defendant  however,  contends  that  this  stat- 
ute does  not  extend  toconvioti'ms  in  the  dty 
municipal  court  Section  9703,  R.  S.  Ma 
1000,  authorized  the  cKy  to  frame  its  special 
charter,  and  aectton  9764  empowered  it  to 


enact  ordinanoes  for  preeendiig  ordear,  secur- 
ing i>ersona  or  preverty  from  vlolenoe,  dan- 
ger and  destruction,  protecting  puUic  and 
private  property  from  violence,  danger  and 
destruction,  protecting  public  and  private 
property,  and  for  promoting  the  general  Inter- 
eats  and  good  government  of  the  dty;  and  to 
prescribe  and  impose,  enforce  and  ctrilect, 
fines,  forfdturea,  and  penalties  for  the  breadi 
thereof,  and  to  punish  the  violation  of  any 
such  ordinances  by  fine  or  imprisonment  or 
by  both  fine  and  imprisonment,  the  fine  not 
to  exceed  $500  and  the  Imprisonment  not  to 
exceed  12  months.  The  first  clause  of  section 
10,  art.  4,  of  the  E^ansaa  City  Charter  gives 
the  munidpal  court  Jurisdiction  of  all  cases 
arising  under  the  diarter  or  ordinances,  and 
such  Jurisdiction  as  may  be  delegated  to  it 
by  the  general  law  of  the  state  of  Missouri. 
And  the  tlilrd  paragraph  of  said  sectioa  10, 
art  4,  of  the  charter  provides  that  wheoever 
a  person  shall  be  arrested  by  a  policeman 
for  an  offense  against  the  dty,  which  is  also 
an  offense  against  the  state,  he  shall  be  tried 
in  the  munidpal  court  However,  we  have 
been  unable  to  find  any  statute  oonfeRlng 
Jurisdiction  to  try  misdemeanors  merely  as 
violatloDa  of  the  state  law.  Hence,  the  con- 
victions in  the  munidpal  court  must  have 
been  under  dty  ordinances,  even  though  One 
record  does  not  affirmatively  so  state. 

The  Springfield  Court  of  Appeals  in  the 
case  of  Meredith  v.  Whlllodi,  173  Ma  Ant. 
642,  158  S.  W.  1061,  held  that  the  vioUtion 
of  a  dty  ordinance  is  not  a  criminal  offense 
within  the  meaning  of  section  6383,  and  tliat 
the  admission  of  a  conviction  of  assault  and 
breach  of  the  peace  in  a  pc^oe  court  was  er- 
ror, though  it  was  said  to  be  harmless  in  that 
case. 

It  will  be  noticed  that  the  two  convictions 
admitted  in  the  case  at  tiar,  namely,  for  keep- 
ing a  gambling  house  and  gambling,  are  of- 
fenses against  the  state  law.  and  are  not 
mere  infractions  of  some  municipal  regula- 
tion having  no  taint  of  moral  turpitude  in 
them.  Stanben7  ▼.  O'Neal,  166  Mo.  App.  TOO, 
loc.  dt  713, 150  S.  W.  U04.  l^y  are  offeis- 
es  puuisliable  in  the  state  courts  and  under 
state  law.  The  question  then  la,  Doea  the 
fact  that  the  convictions  were  had  In  the  mu- 
nidpal court  rather  than  in  the  Justice  or 
criminal  courts  of  the  state,  cause  the  oon- 
victions  to  be  outside  the  terms  of  said  sec- 
tion 63837  By  section  4926  the  phrase  "crim- 
inal offense"  is  construed  to  mean — 

"any  <dFense,  as  well  misdemeanor  as  felony, 
for  wliich  any  punishment  by  imprisonment  or 
fine,  or  both,  may  by  law  l>e  inflicted." 

Hiis  leglBlativ«  deflnltloa  is  broad  enough 
to  cover  the  two  convictiona  here  in  qnesdoo, 
unless  the  phrase  "by  law"  be  held  to  reffer 
solely  to  state  law  and  not  to  dty  ordinanc- 
es. And  tlMT  Springfield  Court  of  Appeals  so 
construes  it  In  the  Whillock  Case. 

In  the  case  of  State  v.  Barrington,  196  Ma 
23,  loc.  dt  79.  80,  95  &  W.  235.  tbn  Supreme 
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Court  uld  tliat  If  the  inquiry  bad  been  made 
at  the  defendant  as  to  whetber  he  had  been 
soDt  to  the  St  Lonis  Workhonse  tor  mlsde- 
meanoi,  it  would  bare  been  admissible,  under 
section  4680,  B.  8.  Mo.  1899,  whldi  Is  noiw 
section  6383.  It  is  true  the  court  In  that  case 
said  the  answer  of  the  defendant  was  volan- 
tary,  and  was  therefore  one  of  which  he  could 
not  complain;  but  the  court  also  explicitly 
said  the  inauliy  "could  have  been  prc^perly 
mada" 

In  King  aty  t.  Duncan,  238  Ma  618,  loc. 
dt  618,  142  8.  W.  246,  the  Supreme  Court 
uses  language  indicating  tliat  It  entertained 
the  opinion  that: 

"A  proaecuti<ni  for  the  Tiolation  of  a  dtf  or- 
dinance, especially  when  the  offense  is  also  a 
criminal  offense  under  the  public  laws  of  this 
state,  is  essentially  criminal  in  character" 

— and  that: 

"Judgment  of  couTictlon,  followed  by  fine  or 
imprisonment,  or  both,  may  be  introduced  in 
evidence  as  a  conyietion  of  a  'criminal  offense 
for  the  purpose  of  impeachment.'  " 

In  State  v.  Dipley,  242  Uo.  461,  loc  dt 
476k  147  S.  W.  Ill,  a  proeecntloa  for  murder- 
ing Stanley  Ketch^  the  dying  declaration  of 
the  deceased  was  off»ed  in  evidenoe,  which 
afforded  the  defendant  the  same  opportunity 
of  atta<A:ing  his  credibility  as  if  he  had  been 
a  living  witness.  The  defense  tried  to  do 
this  by  (Bering  in  evidaioe  the  certified  copy 
of  a  Judgment  of  omTiction  of  Ketchel  for 
cruelty  to  animals  rendered  in  a  Montana  po- 
lice court  The  court  said  a  witness  may  be 
Impeadted  by  proving  that  he  was  convicted 
of  a  criminal  offense,  but  sustained  the  trial 
court's  action  in  excluding  the  record  of  con- 
viction, not  on  the  ground  that  a  conviction 
in  a  police  court  was  inadmissible,  but  on  the 
ground  that  the  record  was  not  certified  ac- 
cording to  the  act  of  Congress.  It  would 
seem  that  if  the  court  had  thought  the  con- 
viction was  inadmissible  because  it  had  beea 
had  in  a  police  court,  it  would  have  said  so. 

In  view  of  these  Intimations  from  the  Su- 
preme Court,  and  our  understanding  of  the 
breadth  and  pupose  of  section  6383,  we  are 
hardly  prepared  to  hold  that  the  record  of  the 
two  convictions,  hereinabove  referred  to  In 
the  case  at  bar,  Is  Inadmissible  because  the 
conviction  took  place  in  the  municipal  court 
of  Kansas  City,  Instead  of  in  the  state  courts. 
However,  we  do  not  deem  it  necessary  to  go 
to  the  length  of  actually  deciding  that  such 
is  the  law,  for  the  reason  that  in  our  opinion, 
under  the  circumstances  of  this  case,  the  ad- 
mission was  harmless. 

[1]  It  was  the  defendant  himself  who  first 
brought  up  the  subject  of  other  convictions. 
When  he  went  on  the  stand  he  was  asked  by 
his  own  attorney  on  direct  examination: 

"Q.  Now,  Doctor,  several  years  ago,  were  you 
arraigned  in  this  court  on  a  similar  charge  to 
this  one?  A.  Xes,  sir:  I  was  arrested,  and  I 
went  to  my  attorney.  Judge  Kyle —  Q.  (inter- 
mpting)  Wait  a  minute.  How  long  ago  was 
that?  A.  Four  years  ago  this  June.  Q.  And 
who  was  judge  of  this  court  at  that  time?  A, 
Judge  Latshaw.    Q.  What  did  you  do  in  that 


case?  A.  Well,  my  aftomeya  advised  me  to 
plead  guilty,  and  I  came  down  here  and  done 
BO.  Q.  Judge  Kyle  advised  you?  A.  Judge 
Kyle  advised  me  to  plead  guilty.  Q.  How  much 
—  Did  they  fine  you?  A.  They  did.  Q.  How 
much?  A.  Two  hundred  and  fifty  dollars.  Q. 
Did  yon  get  a  jail  sentence?  A.  I  did.  Q. 
How  much?  A.  Four  months.  Q.  Did  you 
serve  that  time?  A.  All  but  a  week ;  Judge 
Latshaw  reduced  that" 

On  cross-examLoation  the  following  took 
place: 

'The  Prosecutor:  Q.  Ton  say  you  have  been 
convicted  and  served  time  for  practicing  medi- 
cine without  a  license  in  this  state?  A.  In  this 
court;  yes,  rir.  Q.  In  this  very  court?  A. 
Tes,  sir.  Q.  What  else  have  you  ever  been  con- 
victed of?  A.  That  is  an  I  have  been  convict- 
ed of  in  the  criminal  court  Q.  What  were  yon 
convicted  of  about  a  year  ago?  Weren't  yon 
convicted  and  fined  (500  for  running  a  gambling 

ioint  on  Twelfth  street  between  Central  ana 
Jroadway? 

"Mr.  Coon:  Waltamfainto;  I  object  to  that 
unless  Mr.  Jacobs  shows  the  court— 

"Mr.  Jacobs  (interrupting):  I  will  ask  you. 
Doctor,  if  you  were  convicted  for  running  a 
gambling  joint  and  fined  $5007 

"Mr.  Coon:  If  the  ooort  please,  we  object 
I  Imow  what  Mr.  Jacobs  is  after. 

"Mr.  Jacobs:  Of  course  you  do,  and  that  is 
why  you  are  objecting  that  it  is  not  proper. 

"The  Court:  The  rnle  of  law  is  convictlona 
mav  be  shown. 

"Mr.  Coon:  In  criminal  cases,  yes,  but  in 
thl»- 

"The  Court:  Have  yon  ever  read  the  case  of 
State  against  Bliti?  Objection  ovarmled.  Pro- 
ceed. 

"Mr.  Coon:    Note  my  exception. 

"Mr.  Jacobs:  Were  you  convicted  at  that 
time  for  running  a  gambling  joint  on  Twdfth 
street  about  a  year  ago?  Go  ahead  and  answer 
the  question;  don't  look  at  yonr  lawyer,  A. 
I  am  waiting^  to  see  if  the  objection  was  sus- 
tained. Q.  Were  you  so  convicted?  A.  Was 
I  convicted?  Q.  Were  yon  so  convicted?  A. 
No ;  I  was  not  convicted  for  running  a  gambling 
joint  I  was  fined  $500  for  gambling.  Q.  Were 
you  not  fined  as  running  the  placer  A.  I  was 
a  partner  in  the  place.  Q.  Yon  were  a  partner 
in  the  gambUng  joint  and  fined  $500?  A.  I 
don't  know  whether  it  was  $500;  something 
like  that  Q.  Doctor,  do  you  tell  this  jury  you 
do  not  remember  whether  It  was  $500,  or  more? 
A.  Tes,  sir.  That  is  very  easy.  The  judge  fined 
me,  and  the  lawyer  settled  it  We  paid  $125; 
the  lawyer  handled  aU  the  business  for  the  time 
that  we  were  down  there.  Q.  Well,  that  is  for 
that  time.  Now,  the  other  time,  when  were  you 
convicted? 

"Mr.  Coon:  Wait  a  minute.  We  object  if 
the  court  please.  l%e  law  is  you  cannot  show 
convictions  in  the  police  court  for  the  reason 
that  the  police  court  is  a  dvH  court  and  not 
a  criminal  court 

"The  Court:     Objection  overruled. 

"Mr.  Coon:    Note  my  exception. 

"Mr.  Jacobs:  Now,  the  other  time,  when  were 
you  convicted  in  police  court?  A.  I  never  was 
convicted  in  police  court 

"Mr.  Coon:     We  object  for  the  same  reason. 

"The  Court:    Objection  overruled. 

"Mr.  Coon:    Note  my  exception." 

It  wHl  be  noted  that  it  is  only  when  the 
last  two  objections  were  made  that  the  spe- 
dflc  reason  was  given  why  the  conviction  for 
an  offense  against  a  dty  ordinance  could  not 
be  shown.  So  far  as  concerns  the  question 
and  the  objections  thereto  up  to  that  time, 
the  conviction  may  have  been  in  the  state 
oonrts,  since  keeping  a  gaming  house  Is  a 
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misdemeanor  under  section  4764,  and  gam- 
bling l8  also  an  offense  against  the  state 
law.  And  the  answer  of  the  defendant,  "I 
never  was  convicted  In  police  court,"  would 
seem  to  show  that  the  conviction  he  had  ad- 
mitted was  not  In  that  conrt.  It  Is  true  the 
prosecutor  then  asked  him  If  he  had  been 
convicted  In  the  police  court,  but  no  evidence 
was  obtained  as  to  any  pc^ce  conrt  convic- 
tions In  answer  to  the  prosecutor's  questions. 
So  that,  80  far  as  concerns  the  questions 
propounded  by  the  prosecutor,  it  seems  that 
no  evidence  of  convictions  In  poUoe  conrt  was 
obtained  after  the  spedflc  objection  was 
made  tliat  they  were  not  admissible  because 
had  in  a  dty  court  And  If  the  conviction 
for  running  a  gambling  Joint  admitted  by  the 
defendant  was  In  the  municipal  court,  there 
was  no  request  on  the  part  of  the  defend- 
ant to  the  court  to  strike  it  out,  nor  Is  there 
an  affirmative  showing  that  the  conviction 
admitted  was  had  In  the  dty  court.  Conse- 
quently If  the  record  on  the  evidence  of  con- 
victions bad  stopped  here  and  contained 
nothing  further  on  the  subject,  the  admis- 
sion of  the  above  conviction  could  not  be  held 
to  be  error,  even  If  convictions  In  the  mnnid- 
pal  court  are  not  admissible  nnder  section 
6388,  since  the  spedflc  objection  was  not 
made  soon  enough  and,  £rom  defendant's 
answer  that  he  was  never  convicted  in  po- 
lice court,  it  would  seem  that  the  conviction 
he  admitted  was  not  had  In  that  court. 

[2]  But,  In  rebuttal,  the  state  offered  the 
record  of  two  convictions  In  the  munldpal 
court  showing  that  defendant  was  convicted 
of  keeping  a  gambling  room  and  fined  $200, 
and  also  fined  $10  for  gambling.  To  both  of 
these  the  specific  objection  was  made  that 
the  munldpal  court — 

"is  a  civil  court,  and  the  actiona  therein  are 
civil  actions,  and  cannot  be  used  for  the  purpose 
«f  impeaching." 

The  objections  were  overruled,  and  the 
record  of  these  two  convictions  was  admit- 
ted. But  prior  to  the  admission  of  these, 
the  state  had  asked  the  defendant,  on  cross- 
examination,  as  to  convictions  in  the  federal 
court,  and  the  defendant  had  admitted  that 
he  had  been  convicted  and  fined  $200  for  mis- 
use of  the  malls.  Of  course  the  question  as 
to  such  was  dearly  competent  under  section 
6383. 

[3]  So  that  at  the  time  the  record  of  the 
two  munldpal  court  convictions  was  Intro- 
duced, the  d^endant  was  In  this  situation  be- 
fore the  Jury:     He  had  himself  voluntarily 


stated  that  he  had  formorly  tieen  oonvlcted 
of,  or  had  pleaded  guilty  to,  practicing  med- 
icine without  a  licensa  Be  bad  admitted 
a  conviction  In  some  conrt  wherein  he  was 
fined  $600  for  keeping  a  gambling  house,  with- 
out making  the  specific  objection,  or  even 
showing,  that  the  conviction  was  in  a  CUj 
court;  and  he  had  admitted  a  conviction  in 
liie  federal  conrt  fbr  fraudulent  use  of  the 
mails.  Under  these  drcumstances,  can  It 
be  said  that  he  was  harmed  by  the  admladon 
afterwards  of  the  two  munldpal  court  con- 
victions? Suppose  a  defendant  Is  properly 
asked  tf  he  has  been  convicted  of  several 
serious  criminal  offenses  and  admits  that 
he  has,  can  he  sncoeeafully  claim  to  be  tiarm- 
ed  because  the  prosecutor  also  showed  that 
he  had  been  convicted  of  a  lesser  offense 
which  was  not  admissible  against  him?  As 
practical  men,  we  all  know  that  he  would 
not  be  harmed.  The  lesser  would  be  swal- 
lowed up  and  included  in  the  greater.  Or 
suppose  that  the  defendant  is  asked  as  to 
three  convictions  in  the  state  courts  and  ad- 
mits them,  and  then  Is  asked  as  to  a  fourth 
conviction  for  a  like  offense  in  a  dty  court. 
Can  it  be  said  that  he  has  been  harmed  by 
the  admisbion  of  the  latter  conviction  even 
If  It  to  Inadmissible?  To  reverse  a  case  for 
snch  a  cause,  under  such  drcnmstanoe,  would 
be  to  reduce  trials  to  a  mere  game  and  to 
make  the  result  attained  dQ)endent  merely 
upon  whether  or  not  some  tedmlcal  rule  ot 
the  game,  having  no  connection  with  the 
substantial  rights  and  merits  Involved,  had 
been  observed  with  sdentific  accuracy.  Sec- 
tion 2082,  R.  S.  Mo.  1909,  provides  that : 

'^he  Supreme  Court  or  Courts  of  Appeals 
shall  not  reverse  the  Judgment  of  any  court, 
unless  it  shall  believe  that  error  was  committed 
by  such  court  against  the  appellant  or  plaintiff 
in  error,  and  materially  affecting  the  merits  of 
the  action." 

If  we  are  to  pay  any  attention  whatever 
to  the  commands  at  this  section.  It  would 
seem  that  we  should  hold  the  admission  of 
the  record  of  the  two  convictions  In  the  mu- 
nldpal court  was  harmless  under  the  dt^ 
cumstances  of  this  case,  even  if,  as  held  by 
the  Springfield  Court  of  Appeals,  such  rec- 
ords were  not  admissible  under  section  6SS3. 

We  are  therefore  of  the  oplnicm  that  the 
defendant  Is  not  entitled  to  a  reversal  of 
the  Judgment  and  to  a  ronandlng  of  the 
cause  for  a  new  trial,  and  consequently  the 
judgment  la  affirmed.  The  other  Judges 
concur. 
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COMMONWEALTH  TRUST  CO.  t,  DD 

MONTIMER  et  al.    (Na  14760.) 

(St.  Loois  Court  of  Appeals.    Missouri.    Feb. 

8,1916.    RebearinK  Denied  March  28, 1916.) 

1.  Intbbfi£«,iwb  «s»2&— Plkadinq— iBfiTnc. 

Qn  a  bill  of  interpleader,  where  each  of  the 
defendants  asserted  claim  to  the  fund  by  plead- 
ing, the  issue  as  to  the  ownership  as  between 
defendants  was  sufficiently  presented  though 
there  was  no  answer  or  reply  to  the  Fespeetire 
claims,  especially  where  the  case  was  tried  as  if 
the  claims  were  in  issue  without  objection  to  the 
pleadings. 

[Ed.  Note.— For  other  cases,  see  Interpleader, 
Gent.  Dig.  H  60,  53,  54;  Dec.  Dig.  i8s926.] 

2.  New  TBtAi,  «3>12S(5)— Pbocbdukb  to  Pbo- 
CUBE— Sufpicienot  or  Motion. 

A  motion  for  new  trial  challenging  the  judg- 
ment as  directly  contrary  to  the  evidence,  against 
the  law  and  ue  evidence,  and  that  under  the 
law  and  the  evidence  it  should  have  been  for  the 
movant,  sufficiently  called  the  attention  of  the 
trial  court  to  the  errors  on  which  the  party  re- 
Ued. 

[Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent.  Dig.  J  261;   Dec.  Dig.  «=>128(5).] 

8.  Intebflbadeb  9=>34— Review— Scope  and 

Extent. 

On  a  bill  of  interideader,  tried  as  in  equity, 
both  the  law  and  the  evidoice  are  open  to  review 
by  the  court  of  appeals. 

[Ed,  Note.— For  other  cases,  see  Interpleader, 
Cent  Dig.  {  75;   Dec.  Dig.  <S=>34.] 

4.  Gifts  «=»30(4)— Intkb  Vivoa— Dkuvebt— 

Bank  Deposit. 

Where  a  savings  bank  depositor  requested 
that  his  account  be  made  a  joint  account  in  fa- 
vor of  himself  and  another,  and  a  signature  card 
was  sent  to  the  donee  who  duly  signed  it  and  re- 
turned it  to  the  bank  and  the.  account  was  made 
subject  to  withdrawal  by  either  or  survivor, 
there  was  a  complete  gift  of  a  joint  interest  in 
the  account,  entitling  the  donee  to  the  fund  on 
surviving  the  donor,  tliough  the  donor  had  at  all 
times  retained  the  pass  book  which  was  re- 
quired to  be  presented  when  an  amount '  was 
withdrawn. 

[EM.  Note.— For  other  cases,  see  Oifts,  Cent 
Dig.  {  66;    Dec.  Dig.  «=»30(4).] 

Error  to  St  Louis  Circuit  Court ;  Rhodes 
B.  Cave,  Judg& 

Bll!  of  Interpleader  by  the  Gommonwealtli 
Trust  Company  against  Katherlne  Do  Mon- 
tlmer,  Margaret  K.  Reagan,  and  another. 
Judgment  for  defendant  Reagan  and  another, 
and  defendant  Da  Montlmer  brings  error. 
Reversed,  and  remanded  with  dlrecti<Mi& 

George  B.  Webster  and  Vital  W.  Garesche, 
both  of  St  Louis,  for  plalntUT  in  error. 
Thomas  E.  MulvlbiU,  of  St  Louis,  for  de- 
fendants in  error. 

REYNOI/DS,  P.  J.  The  Commonwealth 
Trust  Company  (hereafter  called  the  Trust 
Company)  brought  its  bill  of  interpleader 
against  Katherlne  Du  Montlmer,  Margaret 
K.  Reagan  and  William  L.  Fitzgerald,  the 
latter  as  the  executor  of  the  estate  of  Thomas 
F.  Fltzpatrlck,  deceased,  for  the  puri)ose  of 
determining  the  ownership  of  a  deposit  of 
$1359.95  in  the  hands  of  the  Trust  Ompany 
In  Mf  savings  department,  the  right  to  which 


was  asserted  by  Catherine  Du  Montlmer,  she 
claiming  that  the  fund  was  a  joint  fund  be- 
longing to  herself  and  Thomas  F.  Fltzpatrlck. 
as  joint  owners  and  that  having  survived,  she 
was  entitled  to  the  whole  of  it  Margaret  K. 
Reagan  claimed  it  am  sole  legatee  of  Fitz- 
patrick,  and  Fitzgerald  claimed  it  as  executor 
under  that  will,  averring  that  the  fund  rep- 
resented moneys  earned  and  saved  by  Fltz- 
patrlck during  his  life  and  d^Msited  by  him 
with  the  Trust  Company  from  time  to  time 
for  safekeeping ;  that  he  was  at  all  times  sole 
and  absolute  owner  ot  it  and  that  it  was  at 
all  times  under  hla  dominion  and  ccmtrol  and 
so  remained  up  to  his  death,  and  on  that 
happening,  passed  to  the  executor  as  part  and 
parcel  of  the  estate  of  Fltzpatrlck.  Bringing 
the  fund  Into  court,  the  Trust  Company  ask- 
ed the  court  to  determine  the  ownership  of 
the  fund  as  between  t^ese  three  parties,  each 
claiming  it  as  above.  The  will  referred  to  is 
not  in  evidence,  but  it  does  not  appear  that 
there  was  any  specific  bequest  of  this  fund, 
Margaret  K.  Reagan  being  general  legatee  of 
the  testator. 

It  appears  by  the  evidence  in  the  case  that 
the  Trust  Company  maintained  a  savings,  de- 
partinent  and  that  in  January,  1912,  Thmnas 
F.  Pltzpatrtck  opMided  a  savings  account  in 
his  own  name  with  the  Trust  Companj'. 
When  he  opened  this  account  a  card  was 
made  out  for  the  identification  of  Fltzpatrlck, 
he  signing  it,  his  place  of  residence  and  birth 
date,  occupation,  and  mother's  name  being 
written  on  the  card.  At  that  time  and  down 
to  March  4th  It  appears  that  Fltzpatrlck  had 
on  dqwsit  with  the  savings  department  of  the 
Trust  Company  about  $200.  On  that  date 
Fitzpatrid£  went  to  the  Trust  Company,  and 
stated  to  Mr.  Robert  L.  Gurney,  the  manager 
of  the  savings  department,  that  he  wanted  to 
make  his  account  a  joint  account  and  add 
the  name  of  his  sister,  that  Is  Katherlne  Du 
Montlmer,  plaintiff  in  error,  jointly  with  him- 
self, to  it  Thereupon  appropriate  changes 
were  made  in  the  books  of  the  Trust  Com- 
pany, changing  the  account  from  the  name  of 
Fltzpatrick  to  him  and  Mrs.  Du  Montlmer, 
and  the  words  "either  or  survivor  to  draw" 
were  stamped  on  the  identlflcatlon  card  In 
purple  letters  with  a  rubber  stamp.  A  card 
was  thereupon  made  out  and  sent  to  Mrs. 
Du  Montlmer,  who  then  resided  in  New  York, 
for  her  signature.  This  card  was  apparently 
signed  by  her  and  returned  by  mall  to  the 
Trust  (Company.  On  the  Identlflcatlon  card 
sent  to  Katherlne  Du  Montlmer,  at  the  top 
of  it,  are  the  words  printed,  "I  hereby  agree 
to  the  by-laws,  rules  and  regulations  govern- 
ing the  savings  department  of  Commonwealth 
Trust  Company,  Confer  with  Mr.  Delahunt 
or  R.  L.  O.  on  this  before  paying.  R.  L.  G. 
Either  or  survivor  to  draw."  (R.  L.  G.  are 
apparently  the  initials  of  Mr.  Gnmey.)  Fol- 
lowing the  foregoing  is  what  purports  to  be 
the  signature  of  Katherlne  Du  Montlmer,  her 
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addreaa,  place  and  date  of  birth  and  ber 
maiden  name.  On  the  reverse  side  of  the 
card  appears  the  f<dlowlng: 

"St  Louis,  Mo., 19-. 

"The  ondersigned  hereby  agree  to  and  with 
each  other  and  the  Commonwealth  Tmst  Com- 
pany, to  and  do  hereby  open  an  account  with 
said  Commonwealth  l>ust  Coim>any,  and  author- 
ize, empower  and  direct  said  Trust  Company  to 
open  an  aocoont  with  us  in  the  name  of 

"Thomas  F.  Fitzpatrick. 
"Katberine  Du  Montimer, 
payable  to  either,  or  the  survivor  or  under  such 
other  designation  as  said  Trust  Company  may 
employ.  And  we  agree  that  we  are  and  snail  be 
joint  owners  of  aU  money  deposited  or  which 
may  hereafter  be  deposited  to  the  credit  of  said 
account,  and  of  all  accrued  and  accruing  Interest 
thereon,  and  that  upon  the  death  of  either  of 
us  the  moneys  then  on  deposit  to  the  credit  of 
said  account  shall  become  and  be  the  property 
of  the  survivor. 

"And  we  are  mutually  agreed  and  hereby  noti- 
fy said  Trust  Company  that  each  or  either  of  as, 
or  tile  survivor  of  us,  may  at  all  and  any  times 
withdraw  and  receive  from  said  Trust  Company 
the  whole  or  any  part  of  said  moneys  now  de- 
posited, or  wbich  may  be  hereafter  deposited  to 
the  credit  of  said  account;  that  each  of  us  is 
authorized  and  empowered  to  sign  our  respective 
names,  or  the  name  or  names  of  any  or  either  of 
us  to  any  receipt,  check,  draft  or  other  voudier 
for  the  money  so  drawn,  and  such  receipt,  checli, 
draft  or  other  voudier,  so  signed,  sliall  be  a  full 
acquittal  to  said  Trust  Company  for  all  moneys 
80  withdrawn  from  said  account. 

"Witnesses : 


Whether  the  names  of  Thomas  F.  Fitz- 
patrick and  Katberine  Da  Montimer  as  they 
appear  here  in  the  body  of  this  were  signed 
by  them  is  not  dear,  Mr.  Gumey  testifying 
that  "the  signature  on  the  card  was  that  of 
Fitzpatrick^"  What  signature  he  refers  tO  is 
not  clear.  These  cards  were  in  evidence  and 
with  oral  testimony  constituted  all  the  evi- 
dence in  the  case.  The  oral  evidence  was  giv- 
en by  Mr.  Robert  L.  Gumey.  He  testified,  on 
direct  examination,  that  on  or  prior  to  March 
4th,  1912,  he  was  manager  of  the  savings  de- 
partment of  the  Trust  Company  and  that 
on  or  about  that  date  Thomas  F.  Fitzpatridc 
came  to  the  banking  house  of  the  Trust  Com- 
pany and  In  his  presence  stated  that  he  want- 
ed to  make  hla  account  a  Joint  account  and 
add  his  sister's  name  to  it.  He  was  inform- 
ed that  he  would  have  to  send  a  card  to 
his  sister  to  have  her  sign  It ;  that  ber  name 
was  thereupon  added  to  that  of  Thomas  F. 
Fitzpatrick  on  the  bo'oks  of  the  Trust  Com- 
pany and  the  card  sent  to  Katberine  Du 
Montimer  for  her  signature,  along  with  a  let- 
ter advising  her  of  the  action  of  her  brother, 
and  was  subsequently  returned,  In  answer 
to  the  letter,  to  the  Trust  Company  by  malL 
He  also  testified  that  on  Jnly  2nd,  1913,  the 
balance  In  the  savings  account  amounted  to 
$1435.14.  and  that  on  December  following 
a  credit  of  $24.81  representing  accrued  In- 
terest was  added;  that  Fitzpatrick  with- 
drew $100  on  January  15th,  1914,  leaving  a 
balance  In  bank  of  $1359.95  at  the  time  of 
his  death,  which  occurred  July  26tb,  1914. 
Thia  was  the  amount  paid  Into  court  by  the 


Trust  Company  on  filing  the  biU  of  inter- 
pleader, less  certain  expenses  and  costs  al- 
lowed Uie  Trust  Company. 

On  cross-examination  Mr.  Onmey  testified 
that  he  did  not  charge  his  memory  with  ev- 
ery detail  of  the  transaction  bnt  remembered 
it  from  bis  acquaintance  with  Fitzpatrick 
and  from  the  drcnmstances  attending  the 
matter.  All  that  he  recalled  was  the  fact 
of  Mr.  Fitzpatrick  being  there  and  making 
the  change  and  tliat  on  that  day  the  Tmst 
Company  had  written  a  letter  to  Mrs.  Du 
Montimer.  He  further  testified  that  all  that 
any  person  taking  oat  a  Joint  aocoont  has  to 
do  Is  to  fill  In  the  blanks  in  a  form,  and  so 
far  as  the  contract  Is  concerned  that  is  al- 
ready prepared,  printed  on  the  back  ol  the 
identiflcatlon  card,  and  the  party  Is  reqolred 
to  sign  the  card.  He  further  testified  that 
the  Trust  Company  had  received  no  deposit 
from  Mrs.  Du  Montimer;  that  he  was  famil- 
iar with  the  rules  governing  the  withdrawal 
of  funds  In  the  savings  account ;  that  it  was 
not  possible  to  withdraw  the  fund  without 
the  presentation  <^  the  pass  book,  and  that 
parties  depositing  in  a  Joint  aoootint  must 
conform  to  these  rules;  that  the  pass  book 
is  a  voucher  Issued  by  the  Trust  CiMnpany 
to  the  depositor,  and  the  book  representing 
this  account  was  given  to  Mr.  Fitzpatrick. 
Asked  if  he  was  prepared  to  state  Just  what 
the  conversation  was  betweoi  himself  and 
Mr.  Fitzpatrick  at  the  time  the  joint  aocoont 
was  opened,  other  than  dlsdosed  by  the  rec- 
ord, witness  answered  that  he  rememb^ed 
that  he  had  the'  omversatlon  and  that  he 
wrote  in  the  letter  to  Mrs.  Du  Montimer, 
"To-day  your  Invther,  who  has  a  sayings  ac- 
count with  us,  requested  tliat  we  add  your 
name  to  the  account  We  therefore  Inclose 
signature  card,"  and  so  on.  He  further  stat- 
ed that  prior  to  the  time  he  had  this  con- 
versation with  Mr.  Fitzpatrick  about  chang- 
ing hla  account  to  a  Joint  account,  he  did 
not  know  Mrs.  Du  Montimer.  Asked  wheth- 
er her  name  was  suggested  to  Flts^uitrick 
by  witness,  or  by  witness  to  Fitzpatrick  he 
answered  that  the  letter,  evidently  referring 
to  the  letter  to  Mrs.  Da  Mtmtimer,  would 
seem  to  indicate  that  Fltqjtatrick  must  have 
suggested  It 

This  is  substantially  all  the  evidence  in 
the  case.  t7j>on  Its  conclusion  the  trial  court, 
by  Its  Judgment,  awarded  the  fund  to  Wil- 
liam li.  Fitzgerald,  as  executor.  Mrs.  Du 
Montimer,  filing  her  motion  for  new  trial 
and  exciting  to  the  oTemillng  tof  that  mo- 
tion, sued  out  her  writ  of  error. 

The  points  made  by  counsel  for  plalntifT 
In  error  are:  First,  that  the  transfer  of  the 
deposit  from  Fitzpatrick  to  the  credit  of 
himself  and  of  Mrs.  Du  Montimer,  payable  to 
either  or  the  survivor,  created  a  Joint  tenan- 
cy between  them  and  on  his  death  the  fund 
passed  by  operation  of  law  to  her.  Second, 
the  mere  fact  that  either  might  have  drawn 
in  the  lifetime  of  the  other,  does  not  nega- 
tive the  eOect  of  the  death  of  One.  at  least 
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as  to' 80  nmcih  of  the  deposit  as  remained; 
nor  does  the.£a«t  that  the  pass  book  was  re- 
tained by  Fltzpatrlck  of  itself  destroy  the 
Joint  ownership  created  by  the  OMitract. 
Third,  that  where  a  gift  is  one  of  Joint  in- 
terest with  the  dfloor,  no  d^v«r7  to  the 
donee  is  necessary,  as  the  possession  of  the 
former  is  also  that  of  the  latter. 

To  the  contrary  the  learned  counsel  for  de- 
fendant in  errt>r  urges  that  a  Joint  interest 
is  not  created  in  or  a  perfected  gift  made  of 
the  savings  bank  d^oslt  by  depositing  it  in 
the  names  of  the  donor  and  donee,  making  it 
payable  to  the  order  of  either  or  to  the  sur- 
vivor, and  by  having  stamped  upon  the  pass 
bbok  the  words  "Joint  owners,"  where  the 
Aoaat  continues  in  possession  of  the  pass 
book  and  therefore  retains  dominion  over 
the  fund,  with  the  right  at  any  moment  to 
withdraw  the  whole  at  the  fund;  that  the 
words  "Joint  owners"  used  In  the  entry  in 
a  savings  bank  pass  book  of  the  deposit 
made  by  one  to  the  credit  of  himself  and 
another  as  Joint  owners,  should  be  construed 
in  a  restrictive  sense  and  not  as  implying 
absolute  ownership. 

Other  points  are  made  by  counsel  for  de- 
fendant in  error  but  it  is  submitted  that 
the  above  are  sufficient  to  set  out  the  dif- 
ferent theories  entertained  by  counsel. 

[1]  In  addition  to  these  points  going  to  the 
merits  'of  the  case,  it  is  urged  that  plaintiff 
in  error  did  not,  by  any  pleading,  put  In  is- 
sue the  material  allegations  of  fact  made  by 
defendant  in  error  in  respect  to  his  claim 
to  the  fund.  Disposing  of  that  we  may  say 
that  we  do  not  think  it  tenable.  It  is  true 
that  no  replies  or  answers  were  filed,  but 
by  the  pleadings  whldi  each  party  claiming 
the  fund  put  in,  the  issue  was  very  squarely 
presented  to  the  court  as  to  the  ownership 
as  between  these  parties  of  this  fund  and 
tbiit  was  sufficient,  especially  when,  as  in 
this  case,  without  any  objection  or  sugges- 
tion to  the  contrary,  the  case  was  tried  as 
if  their  several  claims  were  In  issue. 

[21  It  is  further  urged  that  there  was  no 
motion  for  new  trial  filed,  what  purports  to 
be  such  moticm.  It  is  claimed,  not  being  suffi- 
ciently specific  to  call  the  attention  of  the 
trial  court  to  the  alleged  errors  committed. 
We  do  not  think  this  is  tenable.  That  mo- 
tion distinctly  challenged  the  Judgment  as 
directly  contrary  to  the  law,  contrary  to  the 
evidence,  against  the  law  and  the  evidence, 
and  that  under  the  law  and  the  evidence  it 
should  have  been  for  plaintiff  in  error.  We 
think  this  is  sufficient — Municipal  Securities 
Corporation  v.  Kansas  City,  265  Ma  252, 
loa  dt.  265, 17T  S.  W.  856— sufficient  at  least 
to  have  isdlei  the  attention  of  the  trial  court 
to  the  errors  upon  which  the  party  relied, 
and  that  is  the  whole  office  of  a  motion  for 
new  trial. 

[3]  The  cause,  being  on  interpleader,  was 
tried  as  la  eqoltf.    Hence  the  whole  case, 


both  on 'the  law  and  the  e'rtdence  is  i^en  to 
ua. 

[4]  In  14  Am.  &  Eing.  Ency.  'of  Law  (2d 
Bd.)  p.  1019,  it  is  said: 

"Wh«re  one  person  gives  to  another  a  Joint 
interest  in  property  with  himself,  no  delivery 
to  the  donee  is  necessary,  the  possBssion  of  the 
donor  being  also  that  of  the  donee.  *  *  • 
Similarly  where  a  man  deposited  money  in  a 
savings  banks  to  the  credit  of  himself  or  wife,  or 
the  sDrvivor,  it  was  held  that  this  created  a 
joint  ownership  of  the  fund,  and  that  the  wife 
was  entitled  to  it  after  the  husband's  death  as 
a  gift  from  "him,  although  she  had  never  had 
possessios  of  the  pass  book  during  his  life." 

■nffany  in  his  work  on  Banks  and  Bank- 
ing, page  460,  treating  of  savings  banks  (pp. 
45&-60)  says: 

"Where  two  persons  own  jointly  a  deposit, 
the  survivor  becomes  vested  with  the  ownership 
of  the  entire  fund.  When  one  person  makes  a 
deposit  in  a  savings  bank  in  the  joint  names  of 
himself  and  another,  if  the  depositor's  donative 
purpose  is  established,  it  is  usually  held  to  cre- 
ate a  joint  ownership,  and  to  be  a  valid  gift 
inter  vivos.  This  result  does  not  foUow,  howev- 
er, from  the  mere  fact  that  a  deposit  is  made  in 
such  form ;  for  the  de^Kisitor  may  always  show 
that  the  money  was  his  own  and  that  such  was 
not  his  intention.  And  as  deposits  are  frequent- 
ly made  in  this  form  when  there  is.  no  intention 
to  create  a  joint  ownership  and  no  donative 
purpose,  the  mere  form  of  the  deposit  is  not 
enough  to  establish  such  intention. 

"Where  the  depositor  delivers  the  pass  book 
to  the  other  with  the  purpose  of  making  a  gift, 
it  is  generally  conceded  that  a  joint  tenancy  is 
created.  Some  courts  refuse  to  hold  such  depos- 
its valid  as  gifts,  when  the  depositor  retains  the 
pass  book,  but  by  the  better  rule,  if  the  intent 
to  create  a  joint  tenancy  appears,  whether  the 
book  be  delivered  or  not  is  of  no  consequence. 
Tins  has  been  explained  on  the  ground  that  the 
transaction  creates  a  contractual  relation  be- 
tween the  bank  and  the  donee,  and  while  by  re- 
tention of  the  pass  book  the  donor  still  has  the 
power  to  withdraw  the  deposit,  thereby  making 
the  gift  of  no  value,  the  legal  effect  of  the  trans- 
action as  a  gift  becomes  complete  upon  the  con- 
summation of  the  contract  which  the  bank  enters 
into  with  both  jointly,  and  which,  having  the 
incident  of  survivorship,  vests  tlie  right  of  ac- 
tion thereon  in  the  survivor." 

Mr.  Morse  in  his  work  on  Banks  and  Bank- 
ing, treating  of  a  gift  by  deposit  in  the  name 
of  the  dop^  has  said: 

"It  is  well  established  that  a  gift  may  be  made 
without  delivery  of  the  pass  book."  2  Morse  on 
Banks  &  Banking  (4tb  £M.)  f  609. 

The  authorities  dted  foe  this  are  Blasd^, 
Admr.,  r.  Locke  et  al.,  62  N.  B.  238,  Smith, 
Admz.,  V.  Ossipee  Valley  Ten  Cents  Savings 
Bank,  64  K.  H.  228,  9  AU.  792,  10  Am.  St 
B«p.  400,  and  McElroy  v.  National  Savings 
Bank,  8  App.  Div.  46,  40  N.  Y.  Supp.  422 
(see  same  case  8  Appk  Dlv.  192,  as  also  40 
N.  Y.  Supp.  340). 

Blasdel,  Admr.,  v.  Locke  et  al.,  snpra.  is  a 
case  In  which  an  aunt  deposited  a  sum  of 
money  in  a  savings  bank  in  the  name  of  her 
niece,  intending  that  It  should  be  a  gift  to 
the  niece,  but  retained  the  deposit  book  in 
her  own  possession  until  her  death.  A  by- 
law of  the  bank  provided  that  deposits  sbonid 
only  be  withdrawn  b^  the  depositors  or  per- 
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sona  aatboriz«d  by  tbem.  During  ber  last 
sickness  the  aunt  for  the  first  time  Informed 
her  niece  of  tbe  gift  On  the  death  of  the 
aunt  her  administrator  brongtat  a  bill  In 
chancery  against  the  niece  and  the  bank  to 
recorer  the  deposit  The  Supreme  Judicial 
Court  of  New  Hampshire  held  that  tbe  de- 
posit created  a  trust  in  the  bank  in  favor  of 
the  niece  and  that  upon  InformatlMi  of  what 
had  been  done  being  conveyed  by  the  aunt  to 
the  niece  and  acceptance  by  the  niece  the 
tlUe  of  tbe  latter  to  the  money  became  abso- 
lute, although  there  had  been  no  deUvery  of 
the  deposit  book.  In  tbe  opinion  in  tbe  case 
the  transaction  Is  treated  as  creating  a  trust 
and  tbe  act  of  the  aunt  as  a  declaration  of 
trust,  and  It  Is  said  that  tbe  delivery  to  tbe 
bank  as  trustee  by  the  aunt  for  her  niece  was 
a  sufficient  delivery  "good  at  least  until  the 
trust  was  revoked,  and  that  an  acceptance 
by  the  donee  before  a  revocation  (admitting 
it  to  be  revocable)  will  consummate  tbe  gift" 
This,  tbe  court  holds  to  be  the  true  doctrine, 
although  one  condition  of  the  by-laws  of  the 
bank  was  that  the  deposit  could  only  be 
withdrawn  upon  presenting  the  original  de- 
posit book,  another  condition  being  that  tbe 
deposit  could  only  be  withdrawn  by  tbe  de- 
Ijositor  or  some  person  authorized  by  her. 
It  further  appeared  in  that  case  that  the 
intestate,  the  aunt  before  her  death.  Inform- 
ed her  niece  that  there  were  three  savtngs 
bank  books  in  her  trunk,  and  tliat  one  of 
tbem  was  for  her.  Says  tbe  coort  (62  N.  H. 
loc  clt  244): 

"If  tbe  donee  then  accepted  her  bounty,  we 
think  it  thereupon  became  a  perfected  gift.  The 
fact  of  such  acceptance  does  not  appear  affirma- 
tively in  the  case ;  but  considering  that  it  was  a 
beneat  to  the  donee,  burdened  with  no  condition, 
we  think  her  acceptance  must  be  inferred  from 
what  does  appear;  and,  according  to  the  views 
expressed,  the  title  to  the  money  thereupon  be- 
came absolute  in  the  donee  *  *  *  and  the  de- 
fendants arc  entitled  to  a  decree." 

Tbe  bill  was  dismissed. 

In  Smith,  Admx.„  v.  Ossipee  Valley  Ten 
Cents  Savings  Bank,  supra,  a  father  depos- 
ited money  in  the  savings  bank  in  the  name 
of  his  daughter,  intending  it  as  a  present  gift 
to  her,  subject  to  the  right  of  himself  and 
bis  wife  to  take  the  Income  during  their 
lives.  While  the  daughter  was  Informed  of 
the  arrangement  and  assented  to  it,  the  de- 
posit book  was  never  delivered  to  her.-  Tbe 
court  held  this  was  a  good  gift  of  the  de- 
posit subject  to  the  life  Interest  specified. 
In  the  course  of  the  opinion  in  that  case. 
Judge  Bini^iam  says  (84  N.  H.  loc  <dt  232, 
9  Atl.  704,  10  Am.  St  Rep.  400): 

"Just  what  it  is  necessary  to  do  to  pass  the 
title  to  money  through  the  intervention  of  a 
savings  bank  the  anthorities  do  not  agree  in  the 
different  states,  and  often  in  tbe  same  state,  and 
it  would  be  a  difficult  task  to  reconcile  them. 
The  doctrine  of  Blasdel  v.  Locke,  supra,  is  not 
supported  In  all  of  its  positions  by  all  of  the  au- 
thorities, bat  we  see  no  good  reasons  for  depart- 
ing from  it  and  think  it  supports  tlie  conclusions 
to  which  we  have  arrived. 


Here  follow  a  mnltltnde  of  aa£horitlea  la 
which  the  qnestlona  involved  are  discussed. 

In  McEUroy  v.  National  Savings  Bank,  su- 
pra. It  Is  held  that  an  entry  in  a  savings 
bank  pass  book  representing  moneys  depos- 
ited by  a  husband,  reading  "Albany  Savings 
Bank,  In  account  with  Mrs.  Allda  P.  Bell,  or 
James  O.  Bell,  her  husband,  or  tbe  survivor 
of  tbem,"  constitutes  the  parties  joint  own- 
ers of  the  sum  deposited,  and  entitles  the 
wife,  if  she  survives  her  husband,  to  take  the 
deposit  and  that  it  is  not  necessary  to  the 
validity  of  the  gift  that  tbe  pass  book  should 
l>e  delivered  to  or  remain  in  the  possession 
of  the  wife  ,durtng  her  lifetime.     There  are 
two  opinions  in  this  case  as  r^>orted  in  8 
App.  X>iv.,  supra,  one  at  page  46,  tbe  other 
at  page  192,  the  first  delivered  by  Judge  Put- 
nam, the  other  by  Judge  Parker.     It  was  a 
case  In  which  the  fund  was  claimed  by  tbe 
executors    of    the    husband,     deceased,    as 
against  the  administrator  of  the  wife,  also 
deceased  but  dying  after  her  husband,  and 
the  court  hdd  that  the  administrator  of  the 
wUe  was  entitled  to  tbe  fund,  she  having 
survived  ber  husband,  to  tbe  exclnsion  of 
any  rights  of  the  executors  of  tbe  husband 
The  wife  never  had  possession  of  tbe  pass 
book  during  the  life  of  her  husband.     San- 
ford  V.  Sanford,  45  N.  Y.  723,  and  JB\»wler  v. 
Butterly,  78  N.  T.  68,  34  Am.  Kep.  507,  are 
dted,  among  other  cases,  in  McElroy  v.  Na- 
tional Savings  Bank,  supra.  In  support  of 
the  rule  there  announced. 

In  Augsbury  v.  Shurtllff,  180  N.  Y.  138,  loc 
dt  147,  72  N.  E.  927,  930,  both  of  the  last 
two  cases  are  cited  by  Judge  Vann  in  his 
concurring  opinion  In  support  of  the  proposi- 
tion that: 

"When  a  husband  takes  securities  payable  to 
himself  or  his  wife,  they  become  hers  if  she  sur- 
vives him,  and  the  delivery  thereof  to  her  by  him 
is  not  necessary  to  perfect  the  gift" 

In  Main's  Appeal,  73  Conn.  638,  644,  48 
Atl.  966,  968,  referring  to  tbe  evidence  as  to 
the  facts  accompanying  tbe  transaction,  it  Is 
said: 

"If  it  bad  l>een  the  intention  of  Mrs.  Goodridi 
in  making  these  deposits  that  a  joint  interest 
with  herself  in  the  money  should  immediately 
vest  in  her  daughters,  the  gift  would  not  hare 
failed  because  she  retained  possession  of  tbe 
bank  books.  Her  possession  as  a  joint  owner 
would  have  been  regarded  as  the  possession  of 
the  other  joint  owners." 

McEIroy  v.  National  Savings  Bank,  supra, 
and  Sanford  v.  Sanford,  supra,  are  cited  in 
support  of  this. 

One  of  the  most  exhaustive  discussions  of 
the  questions  here  Involved  is  In  Dunn  v. 
Houghton  (N.  J.  Ch.)  51  Atl.  71.  There,  find- 
ing that  the  original  owner  of  tbe  fund  in  a 
savings  bank  had  made  "a  donative  transfer" 
of  an  interest  in  the  fund,  but  had  retained 
possession  of  the  pass  book,  it  Is  held  that 
this  fact  did  not  affect  the  completed  dona- 
tion wliich  bad  been  made.  The  correctness 
of  this  principle  was  acknowledged  In  Sdilp- 
pen  T.  Eempbes,  67  Aa  1042,  tbe  latter  af- 
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firmed  by  tb»  Court  of  Brrors  and  Appeals, 
72  N.  J.  Eq.  M8,  73  AtL  U18,  and  botb  cases 
referred  to  approvingly  in  McCoUoot^  t. 
Forrest,  81  N.  J.  Eq.  101,  92  AtL  596. 

As  lUostratlre  of  the  theory  contended  for 
by  defendant  in  error,  a  very  strong  case  is 
tbat  of  Whalen  v.  MillKdland,  88  Md.  199, 
43  AU.  4Q,  44  L.  B.  A.  206.  Tbere  the  Court 
of  Appeals  of  Maryland  held  that  the  deposit 
of  money  in  a  savings  bank  In  the  names  of 
a  depositor  and  another  person  as  Joint  own- 
ers, payable  to  the  order  of  either  and  the 
snrvlvor,  is  not  of  itself  sufficient  to  consti- 
tute a  gift  of  the  money  to  such  other  per- 
son who  becomes  the  survivor  if  the  depositor 
retains  possession  of  the  pass  book. 

We  have  no  authority  in  onr  state  directly 
bearing  upon  this  question.  As  noted  by  the 
Supreme  Court  of  New  Hampshire  in  Smith, 
Adm'z,  V.  Bank,  supra,  as  well  as  by  the  Vice- 
Ghancellor  In  Dunn  v.  Houghton,  supra,  there 
is  a  very  decided  conflict  of  opinion  on  this 
question. 

In  the  case  at  bar  there  was  a  completed 
transaction;  a  donation  of  the  fund;  a 
transfer  of  the  account  on  the  books  of  the 
bank  from  the  name  of  the  depositor  to  him- 
self and  another  by  direction  of  Fltzpatrlck. 
Although  Fitzpatrlck  retained  possession  of. 
the  pew  book  and  had  the  right  during  his 


life  to  withdraw  the  whole  fund,  be  did  not 
do  so  but  left  a  large  amount  standing  to  the 
joint  account  when  he  died.  The  transao- 
tlon  was  accepted,  acquiesced  In  and  acknowl- 
edged by  the  savings  bank,  here  the  Trust 
Company.  The  fact  of  transmissioa  of  the 
card  by  the  Trust  Company,  by  direction  of 
Fltzpatrlck,  to  Mrs.  Du  Montlmer  and  her 
subsequent  return  of  It  to  the  Trust  Company 
with  her  signature  and  identification  data 
filled  in,  evidenced  not  only  her  knowledge 
of  the  transaction  but  acquiescence  in  It; 
acceptance  by  her. 

Without  undertaking  to  compile  the  multi- 
tnde  of  authorities  on  the  subject,  or  to  rec- 
oncile them,  our  conclusion  is  that  this  was 
a  comi^eted  donation,  by  whidi  the  fund  be- 
came a  joint  fund,  passing  to  the  survivor 
on  the  death  of  one  of  the  parties  to  it,  and 
tbat  the  purpose  of  the  donor  was  not  defeat- 
ed by  his  retention  of  the  pass  book. 

The  Judgment  of  the  drcnit  court  is  omi- 
sequently  reversed  and  the  cause  remanded 
with  directions  to  that  court  to  enter  ap  a 
judgment  dismissing  the  claim  of  the  legatee 
and  of  the  executor  and  awarding  the  fund 
to  plaintiff  in  error.  Katherine  Du  Mont- 
lmer. 

NORTONI  and  ALI^BN,  JJ.,  coDCur. 
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ANTHONY  T.  BALL  et  aL    (Na  2460.) 

(Supreme  Court  of  Texas.    March  22,  1918.) 

1.  PuBUo  Lands  «=>173(10J— Pubchasic— Ar 

FIDAVIT  OF   SETTUCMBNIV-Tnffl  FOB   FlUNO, 

The  law  requires  an  applicant  for  the  pur- 
ehase  of  free  achool  lands  to  file  bU  affidavit  of 
settlement  within  30  days  of  the  90  days  from 
the  date  of  purchase. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Cent  Dig.  IS  547,  B48 ;    Dec.  Dig.  «=»173(10).] 

2.  Public    Lands    €=s»173(20)  —  Pubohasi: — 
Abandowmbnt. 

Mere  absence  bv  a  purchaser  of  public  free 
school  lands  for  elgnt  or  nine  m<nith8  does  not 
as  a  matter  of  law  necessarily  constitute  an 
abandonment  of  the  property  as  the  purchaser's 
permanent  place  of  abode. 

[Ed.  Note. — For  other  cases,  see  Public  Lands, 
Dec.  Dig.  «=»173(20).] 

3.  PuBLia  Lands  «3»173(20)— Akandokiocnt 

BX  PUBCHASGB. 

Where  the  purchaser  of  public  free  school 
lands,  after  improving  and  making  settlement 
for  two  or  three  weeks,  left  it  to  engage  in  the 
land  business  elsewhere,  also  clerking  for  a  time, 
and  remained  four  to  six  weeks,  returning  for  a 
few  days,  and  then  again  leaving  it  for  over 
seven  months,  although  he  bad  the  intention  to 
return  there  was  an  abandonment  of  the  land 
justifying  forfeiture  by  the  land  commissioner, 
since,  while  there  is  no  requirement  that  a  pur- 
chaser should  never  leave  the  land,  he  must  oc- 
cupy it  in  good  faith  as  an  actual  settler  for  a 
period  of  three  consecutive  years,  and  intent  to 
occupy  it  is  not  actual  occupation. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec.  Dig.  <S=»173(20).] 

.  Error  to  Court  of  Civil  Appeals  of  Eighth 
Supreme  Judicial  District. 

Suit  by  George  L;  Anthony  against  J.  F. 
Ball  and  another.  To  review  judgments  of 
the  district  court  and  Court  of  Civil  Appeals 
for  defendants  (146  S.  W.  612),  plaintUT 
brings  error.    Judgments  affirmed. 

J.  W.  Parker,  of  Pecos,  and  W.  P.  Brady, 
of  El  Paso,  for  plaintiff  in  error.  Hudson  & 
Canon  and  Ross  &  Hubbard,  all  of  Pecos,  for 
defendants  in  error. 

YANTIS,  J.  Suit  in  trespass  to  try  Utle 
was  filed  in  the  district  court  of  Beeves 
county,  Tex.,  by  Geo.  L.  Anthony,  plaintiff  in 
error,  against  J.  P.  Ball  and  J.  D.  Ball,  de- 
fendants in  error.  The  latter  answered  by 
plea  of  not  guilty.  The  land  in  controversy 
was  public  free  school  land.  On  June  23, 
1906,  Anthony  made  application  to  the  Land 
Commissioner  to  purchase  the  land.  It  was 
awarded  to  him  on  said  application  July  14, 
1906.  He  made  settlement  on  the  land,  and 
filed  the  affidavit  of  settlement  in  the  Gen- 
eral Land  Office,  and  made  payment  of  one- 
fortieth  of  the  purchase  price  therefor.  In 
November,  1907,  the  Land  Commissioner  de- 
clared a  forfeiture.  Indorsing  on  Anthony's 
application,  "Land  forfeited  for  failure  to 
reside  thereon  as  required  by  law."  In  Jan- 
nary,  1909,  the  Commissioner  of  the  General 
Land  Office  awarded  the  land  to  the  defend- 
ants In  error,  J.  F.  Ball  and  J.  D.  Ball. 

[1]  The  case  was  tried  before  a  Jury,  and 


a  verdict  and  judgment  were  rendered  in  ik- 
vor  of  the  defendants  in  error,  J.  F.  Bail 
and  J.  D.  Ball.  Appeal  was  taken  by  Antho- 
ny, the  plaintiff  in  error,  to  the  honorable 
Court  of  OlvU  Appeals  for  the  Eighth  Dis- 
trict, In  which  court  the  judgmoit  of  the 
district  court  was  affirmed.  On  petition  for 
writ  of  error  presented  here  by  Geo.  L.  An- 
thony, plaintiff  in  error,  a  writ  was  granted 
in  his  favor;  this  court  then  being  of  the 
opinion  that  the  evidence  made  an  Issne  at 
fact  for  the  conslderatton  of  the  jury  as  to 
whether  Anthony  had  abandoned  the  land. 
At  the  trial  of  the  case,  ijie  court  charged 
the  jury  that  If  they  belie/ed  Geo.  L.  Antho- 
ny, on  or  before  the  expiratlm  ct  90  days 
from  the  date  of  the  award  of  said  land  to 
him  by  the  Commissioner  of  the  Oraieral 
Land  Office,  was  in  person  and  in  good  faith 
an  actual  and  bona!  fide  settler  on  said  land, 
and  that  within  30  days  from  the  date  of  said 
settlement,  if  any,  the  plaintiff  made  and 
filed  with  the  Commission^'  of  the  Creneral 
Lend  Office  his  affidavit  of  settlement,  in 
such  event  the  plaintiff  could  recover.  This 
charge  was  by  the  honorable  Court  of  Civil 
Appeals  properly  held  to  be  erroneous,  be- 
cause the  law  did  not  require  Anthony  to  file 
his  affidavit  within  30  days  of  settlement, 
but.  Instead,  did  require  him  to  file  it  with- 
in 30  days  of  the  90  days  from  the  date  of 
his  purchase.  The  Court  of  Civil  Appeals 
held  that  this  error  was  reversible  if  there 
had  been  sufficient  facts  on  which  to  base  a 
recovery  in  favor  of  Anthony,  but  that  the 
particular  facts  in  this  case  would  not  have 
supported  a  verdict  for  Anthony,  and  that 
the  giving  of  the  erroneous  charge  was  liarm- 
lesa  error. 

After  a  careful  review  of  the  evidence, 
we  have  reached  the  conclusion  that  this, 
holding  was  correct 

[2, 1]  We  think  the  undisputed  evidence 
shows  without  material  conflict  that  Anthony 
abandoned  the  property  as  a  permanent  place 
of  abode.  After  Improving  the  land  and 
making  settlement  therem,  he  occupied  It, 
according  to  his  own  statement,  but  from  2  to 
4  weeks,  and  then  left  it,  going  to  East  T6z- 
as,  where  he  remained  from  4  to  6  weeks, 
when  he  returned  to  the  property,  remaining 
Inferentlally  but  a  few  days ;  that  he  agatu 
left  and  remained  In  East  Texas  and  North 
Texas  from  the  14th  day  of  September,  to 
about  the  Bth  day  of  May,  following,  or 
about  7%  months.  During  his  second  trip 
away  from  the  land  it  was  declared  forfeited 
by  the  Land  Commissioner,  early  in  Novem- 
ber. So  It  appears  that  during  the  first  9H 
months  after  making  settlement  on  the  land 
he  was  absent  8%  or  9  months.  Mere  ab- 
sence for  that  length  of  time  alone  would 
not,  as  a  matter  of  law,  necessarily  consti- 
tute an  abandonment  of  the  property  as  his 
permanent  place  of  abode.  If  his  absence 
was  In  fact  only  temporary.  It  would  not 
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work  a  forfeltura  of  his  rlglitB,  If  his  ab- 
sence was  enforced  by  causes  consistent  with 
his  actnal  occupancy  of  the  land.  Bustln  v. 
J.  T.  Roblson,  102  Tex.  526,  119  S.  W.  1140 ; 
Andrns  t.  Darls,  99  Tex.  308,  89  S.  W.  77S: 
There  la  no  requirement  that  the  jmrcbaser 
should  neyer  leave  his  land,  but  It  Is  requir- 
ed by  law  that  he  occupy  It  In  good  faith  as 
an  actnal  settler  for  a  period  of  three  con- 
secntlTe  years.  Tunporary  absence  there- 
from by  ai  settler  for  piiij)oses  consistent  with 
this  obligation  Is  permissible.  If  he  acts  tn 
good  faith  aa  an  actual  settler.  But  absence 
on  business  of  a  nature  which  Is  inconsistent 
with  his  obligation  to  be  In  fact  an  actual 
settler  in  good  faith  rightfully  incurs  a  for- 
feiture of  his  contract,  because  it  amounts  to 
a  breach  thereof. 

We  think  the  line  of  business  pursued  by 
Anthony  during  his  absoice,  combined  with 
his  protracted  absence,  sufficient  to  deny 
him  a  recovery  as  a  matter  of  law  on  the 
ground  that  he  aband<med  the  occupancy  of 
the  land.  He  states  that  he  went  Bast  to 
sell  a  piece  of  land  which  he  had  in  Van 
Zandt  county;  that  while  he  was  away  he 
went  into  the  land  business,  and  was  trying 
to  sell  his  own  land  and  other  land  also; 
that  while  he  was  away  he  clerked  for  Bush 
at  Orand  Saline ;  that  he  had  charge  of  the 
business  for  them  a  little  while;  that  he 
was  in  and  out  of  Grand  Saline,  in  charge 
of  the  business  for  Bush  Bros,  three  or  four 
months,  boarding  at  a  hotel  and  living  in 
the  country  witt  a  friend;  that  when  he 
left  Grand  Saline  he  went  to  Gainesville  and 
Terrell ;  that  in  Gainesville  he  consummated 
a  trade ;  that  before  he  left  he  sought  and 
secured  the  advice  of  an  attorney,  who  toldj 
him  that  he  could  leave  without  forfeiting 
his  land.  It  Is  true  he  also  testified  that  he 
bad  been  off  of  his  land  purely  on  business, 
and  did  not  intend  to  remain  away ;  that  he 
considered  this  section  of  land  his  home; 
and  that  be  had  no  other  home.  But  be 
does  not  explain  bis  protracted  absence,  as 
being  unavoidable,  or  in  aid  of  bis  occupa' 
tlon  of  the  land.  little  more  than  his  inten- 
tion to  return  is  shown,  and  mere  intention 
to  occupy  the  land  is  not  the  equivalent  of 
actual  occupation,  and  is  insufficient  to  cover 
the  requirements  of  his  contract 

We  think  that  the  intention  alone  to  re- 
turn to  the  land  would  not  preserve  his 
rights,  or  constitute  him,  within  the  meaning 
of  the  statute,  an  actual  settler  with  a  pef< 
manent  residence  on  the  land,  when,  as  in 
this  case  his  intention  was  accompanied  with 
purposes  and  a  course  of  business  dealings 
incansistent  with  the  duty  which  he  owed 
under  his  contract  to  occupy  the  land  as  a 
place  of  permanent  abode,  as  an  actual  set- 
tler on  said  land. 

We  therefore  hold,  as  did  the  honorable 
Court  of  (^ril  Appeals,  that,  though  the 
charge  complained  of  was  erroneous,  it  Was 


harmless,  when,  aoeordlng  to  all  the  evidence^ 
no  other  verdict  than  the  one  which  was  ren- 
dered against  him  would  have  had  support 
in  the  evidence. 

The  Judgments  of  the  district  court  and  of 
the  Court  of  Civil  Appeals  are  in  all  things 
affirmed. 

HAWKINS,  J.  I  concur  in  the  result,  np- 
on  the  view  that  Anthony's  absence  from  the 
land  for  the  periods  of  time  and  the  purposes 
stated  by  him  constituted,  as  a  matter  of 
law,  adequate  grrounds  for  the  forfeiture  of 
the  sale  to  him. 


ADAMS  et  aL  t.  ZBIiLNBB.    (No.  935a) 
(Supreme  Court  of  Texas.    March  IS,  1916.) 

evidinck  9=988^7)— aiobtoaoe  f0bkcix)8ubx 
— Recitals  in  Dred — ^Pobtino  Notices. 
In  trespass  to  try  title  for  land  sold  under 
a  nonjadicial  forecloeure  of  a  deed  of  trust 
which  provided  that  a  conveyance  made  by  the 
tmetee  should  be  evidence  that  the  trustee  bad 
in  all  things  legally  executed  his  trust,  where 
there  is  no  evidence  that  notices  of  the  sale  mailr 
ed  in  due  time  by  the  trustee  for  posting  were  or 
were  not  posted,  the  trustee's  deed  established, 
prima  facie,  that  all  the  requirements  of  law 
were  observed,  including  the  posting  of  neces- 
sary notices,  and  the  evidence  raised  no  issue 
on  that  question. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  i  1668;   Dec.  Dig.  «=»38S(7).] 

Error  to  Court  of  Civil  Appeals  of  rifth 
Supreme  Judicial  District 

Action  by  David  W.  Adams  and  others 
against  J.  H.  Zellner.  Judgment  for  defend- 
ant (174  a.  W.  933),  and  plaintiffs  apply  for 
writ  of  error.    Writ  of  error  refused. 

A.  B.  Shafer,  of  Memjdils,  and  Chas.  L. 
Blade,  of  Austin,  for  plaintiffs  In  error.  Mor- 
row &  Morrow,  of  Hillsboro,  Cor  defendant 

in  error. 

PHILLIPS,  C.  J.  The  snit  was  in  trespass 
to  try  title  to  recover  a  tract  of  land  pre- 
viously sold  under  a  nonjudicial  fbreclosure 
of  a  deed  of  trust  lien.  It  was  contended  by 
the  plaintiffs,  the  grantors  of  the  deed  of 
trust,  that  the  trustee's  sale  was  void  be- 
cause notices  of  the  sale  had  not  been  posted 
as  required  by  law.  The  trustee's  deed 
conveying  the  land  to  the  purchaser  at  the 
trustee's  sale  contained  a  recital  in  respect 
to  the  notice  given,  as  follows: 

"I  proceeded  to  sell  said  property  at  public 
auction  -at  Hillsboro,  Hill  (bounty,  Texas,  be- 
tween the  hours  of  10  a.  m.  and  4  p.  m.  on  the 
first  Tuesday,  the  6tb  day  of  October,  1908,  aft- 
er having  given  public  notice  of  the  time,  place 
and  terms  of  said  sale  by  posting  a  public  no- 
tice on  the  court  house  door.  Hill  County,  Tex- 
as, as  required  by  said  deed  of  trust" 

The  trustee  personally  posted  the  notice  at 
the  court  house  door.  He  forwarded  a  no- 
tlbe  of  the  sale  to  one  of  the  grantors  in  the 
deed  of  trust,  the  other  maker  of  that  in- 
strument being  the  wife  of  such  grantor,,  by 
registered  mail,  which  was  duly   received. 
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He  also  mailed  notices  to  persoiu  at  two  otb- 
er  dlfferrat  iwbUc  places  In  Hill  CouDty,  to 
be  posted  by  them,  respecttrely ;  but  tbere 
appears  to  have  been  no  testimony  that  these 
latter  notices  were  actaally  posted.  The  no- 
tice posted  by  the  trustee  and  those  mailed  by 
him  for  posting  were  In  time  to  give  notice 
of  the  sale  for  more  than  twenty  days  prior 
taits  date. 

The  deed  of  trust  contained  the  following 
piOTision: 

"And  said  deed  of  cooTeyance  made  by  the 
said  trustee  (the  deed  to  be  made  by  tiim  to  toe 
purchaser  at  a  trustee's  sale),  and  delivered  to 
any  purchaser  of  said  property  at  such  sale, 
shall  be  evidence  that  said  trustee  has  In  all 
things  duly  and  legally  executed  his  trust,"  etc. 

The  trustee's  deed  was  Introduced  in  evi- 
dence. In  virtue  of  the  provision  in  the  deed 
of  trust.  Just  quoted,  the  deed  established, 
prima  facie,  that  in  the  sale  »mder  the  fore- 
closure all  of  the  requirements  of  the  law 
were  observed,  Including  the  posting  of  the 
necessary  notices.  There  was  no  testimony 
showing  that  the  notices  mailed  by  the  trus- 
tee for  posting  at  the  two  public  places  in 
the  county  other  than  at  the  court  house 
door,  were  not  actually  posted ;  and  In  this 
state  of  the  record  it  is  our  opinion  that  no 
issue  upon  the  question  was  made. 

It  is  proper  to  call  attention  to  the  fact 
that  in  Eoe  v.  Davis,  106  Tex.  537, 172  S.  W. 
708,  in  which  the  opinion  was  delivered  by 
Chief  Justice  Brown,  in  the  examination  of 
the  trustee  while  a  witness  upon  the  stand, 
it  was  stated  that  his  deed  to  the  purchaser 
at  the  sale  there  considered,  recited  that  he 
had  advertised  the  property  "In  the  manner 
prescribed  by  law."  We  regarded  this  as 
substantially  the  Introduction  of  the  recital 
of  the  deed  in  evidence;  and  it  largely  In- 
fluenced our  decision  of  that  case. 

Tlie  writ  of  error  is  refused. 


WALKER  et  al.  v.  WARD. 

(Supreme  (Tourt  of  Texas.    June  10,  1914.) 

Appeal  and  Erbor  ®=9832(1)— Rkheabino— 

Correction  of  Entry. 

Where  the  Supreme  Court,  on  the  original 
hearing  of  a  petition  for  writ  of  error,  errone- 
ously marked  the  petition,  which  they  intended 
to  refuse,  as  dismissed  for  want  of  jurisdiction, 
a  motion  for  rehearing  will  be  granted  for  the 
purpose  of  making  the  proper  entry. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §«  3216-3218,  3220,  8223- 
.S225;   Dec.  Dig.  «=>832(1).] 

Action  between  W.  G.  Walker  and  others 
and  A.  P.  Ward.  On  motion  for  rehearing 
on  the  petition  of  W.  G.  Walker  and  ofhers 
for  a  writ  of  error.  Motion  granted,  and  pe- 
tition refused. 

McCrory  &  Vance,  of  Edna,  and  Elset,  Mc- 
Clendon  &  Shelley,  of  Austin,  for  plaintifFs 
in  error.  L.  C.  McBrlde,  of  Dallas,  and  J. 
O.  Rowlett,  of  Edna,  for  defendant  In  error. 


PHILIilPS,  J.  Upon  oar  original  consid- 
eration of  the  petition  for  writ  of  error  In 
this  case  it  was  erroneously  marked  "dis- 
missed for  want  ot  Jurisdiction."  This  did 
not  correctly  represent  our  action  on  the  pe- 
tition. It  being  our  pun)ose  to  refuse  the 
writ  The  moti<«  for  rehearing  la  accord- 
ingly granted  for  the  purpose  of  the  proper 
entry  being  made  in  the  case,  the  petition  for 
writ  of  error  being  refused. 


TEEM  T.  STATE.    (No.  8933.) 

(CJourt  of  Criminal  Appeals  of  Texas.    Mardi  1, 

1916.    On  Motion  for  Rehearing. 

March  22,  1016.) 

1.  Physioiaks    ahd    Sotobohs.  «S>6(1)    — 
"Pbactioino  Mboicinb"  —  What  CoNSn- 

TVISS. 

'  Accused,  who  was  a  diiropractor,  hdd  him- 
self ont  as  being  aUe  by  adjusting  the  bodies  of 
his  patients  to  enable  than  to  throw  off  disease, 
but  sedulously  refrained  from  calling  his  opera- 
tions treatments,  and  notified  his  patients  that 
he  was  not  a  doctor  or  physician.  Pen.  Code 
1911,  art  760  (Vernon's  Ann.  Pen.  Code  1916, 
art  750),  declares  that  it  shall  be  unlawful  for 
any  one  to  practice  medicine  in  any  of  its 
branches  upon  human  beings,  who  has  not  regis- 
tered in  the  district  derk's  office  of  the  coimty 
in  which  he  resides  his  license  for  so  practicing, 
while  article  755  declares  that  any  person  sball 
be  regarded  as  practicing  medicine  who  shall 
publicly  profess  to  be  a  physician  or  surgeon, 
or  shall  treat  or  offer  to  treat  any  disease  or 
disorder,  mental  or  physical,  by  any  system  or 
method,  or  to  effect  cures  thereof,  and  diarge, 
directly  or  indirectly,  money  or  other  compensa- 
tion. Heli,  that  accused,  who  collected  fees  for 
his  so-called  adjustments,  not  having  procured 
the  required  license,  was  guilty  of  practicing 
medicine  without  a  license. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Oent  Dig.  {  6;  Dec.  Dig.  ®=9 
6(1). 

fbr  other  definitions,  see  Words  and  Phrases, 
First  and  Second  Series,  Practice  of  Medicine.] 

2.  CaiMiNAi,  Law  «=»1038(3)  —  Trial  —  IK- 

STRUCnONS. 

In  a  misdemeanor  case  in  a  county  coort 
which  is  not  required  by  Code  Or.  Profr  1911, 
art  739  (Vernon's  Ann.  Code,  Cr.  Proc.  1916, 
art  739),  to  give  any  charge,  accused,  if  desirous 
of  presenting  an  error  in  the  charge  given,  must 
seasonably  object  thereto,  preserve  bis  objec- 
tion by  Ull  oi  exceptions,  and  request  in  writ- 
ing a  correct  charge  covering  the  error  or  omis- 
sions. 

[Ed.  Note.— Fter  otiier  cases,  see  Criminal 
Law,  (}ent  Dig.  f  2646;  Dec.  Dig.  «=>1(»8(3).] 

On  Motion  for  Behearing. 

3.  Statdtm  €=280— Validity— Joubkalb. 

Where  an  act  has  been  passed  by  the  Legis- 
lature and  approved  by  Uie  Governor,  and  is 
duly  filed,  it  constitutes  a  reoord  which  is  con- 
clusive of  the  passage  of  the  act  as  enrolled,  and 
it  cannot  be  impeached  by  proof  of  the  journals 
of  cither  house  of  the  Legislature,  or  by  the 
terms  of  the  original  bill. 

[Ed.  Note.— For  olher  cases,  see  Statntei, 
Cent  Dig.  <{  42,  886;   Dec.  IMg.  «s>2a6.] 

4.'  Statutss  4s>28—VA£iDTrY— Adoption. 

Const  art  3,  §  37,  merely  prohibits  the  con- 
sideration of  a  bill  unless  it  has  first  been  refer- 
red to  a  committee  and  reported,  while  article 

4.  (  14,  provides  for  the  Governors  approval  to 
bilte,  and  that  they  shall  become  a  law  if  not 
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returned  within  the  time  fixed.  ITnder  Mtlde 
8,  {  11,  giving  each  house  of  the  Leigidature  the 
right,  power,  and  authority  to  determine  the 
rules  of  its  proceedings,  the  House  and  Senate 
of  Texas  adopted  Jefferson's  Manual  and  Digest 
of  the  Rules  of  Practice  of  the  United  States 
HoDse  of  RepresentatiTes.  In  1907,  a  bill  regu- 
lating the  practice  of  medicine  was  adopted  by 
both  houses  of  the  Legislature  and  submitted  to 
the  Gh>Temor.  Upon  jcnnt  request  of  the 
House  and  Senate  the  Goremor  retqmed  the 
bill,  and,  the  adoption  being  rescinded,  a  new 
measure,  appearing  in  Pen.  Code'  1911,  art.  760 
et  atq.  (Vernmi's  Ann.  Pen.  Code  1916,  art  700 
et  seq.),  was  adopted.  Sold,  that  in  view  of 
similar  practice  of  the  federal.  Congress,  the 
original  bill  never  became  a  law,  while  the  sec- 
ond measure  did  become  a  law. 

[Ed.  Note.— FV)r  other  cases,  see  Statutes, 
Cent.  Dig.  $  30;    Dec.  Dig.  <8=»28.] 

6.  STAxnTES  <&=»146— Enactmbni^Effbot. 

Though  a  law  was  not  validly  adopted,  yet 
when  it  was  included  in  Penal  Code  and  the 
Revised  Statutes  which  were  adopted  by  the 
Legislature,  it  became  a  valid  law. 

[Ed.    Note.— For    other    cases,    see    Statutes, 
Cent.  Dig.  S  215;   Dec.  Dig.  <8=»146.] 
B.  Phtsicians  and   Sttbqeonb  i3=32— Pbosb- 

TION— PRACnOING  MKDIOIira  WITHOtIT  A  lH' 
CKNBE — STATinB. 

Where  the  original  act  regulating  the  prac- 
tice o£  medicine  would  have  covered  accused's 
case  who  was  charged  with  practicing  medirine 
without  a  license,  contrary  to  Pen.  Code  1011, 
art  750  et  seq.  (Vernon's  Ann.  Pen.  Code  1916, 
art.  750  et  seq),  he  cannot  escape  liability  be- 
cause that  act  which  contained  similar  provi- 
sions did  not  become  operative,  the  original  nev- 
er having  been  supplanted. 

[Ed.  Note. — £V>r  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  {  2;   Dec.  Dig.  <S=>2.] 

Appeal  from  Grayson  Coianty  Court;  Day- 
ton B.  Steed,  Judge. 

David  B.  Teem  was  conTlcted  of  lllesally 
practicing  medicine,  and  be  appeals.  Af- 
firmed. 

George  S.  Evans,  of  Greenwood,  Ark.,  Sol. 
L.  Long,  of  Kansas  City,  Mc,  and  Freeman  & 
Batsell,  of  Sherman,  for  appellant.  O.  O. 
McDonald,  Asst.  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  P.  J.  AiHpellant  was  con- 
victed of  illegally  practicing  medicine,  and 
his  poniahment  assessed  at  a  fine  of  $100, 
and  slz  days'  confinement  In  Jail. 

The  record  is  quite  volumlnoufi.  In  addi- 
tion, appellant  has  a  printed  brief  oC  more 
than  100  pages.  The  brief,  however,  is  large- 
ly made  np  of  copies  from  the  record.  We 
have  given  the  record  and  brief,  as  well  as 
the  oral  argum«its  of  the  appellant's  able 
attorneys  when  the  cause  was  submitted,  due 
and  full  consideration. 

The  indictment  is  subertantlaUy,  if  not  liter- 
ally, in  the  form  laid  down  in  Judge  Will- 
son's  Crim.  Forms  (4th  Ed.)  No.  343,  p.  187, 
and  also  follows  the  statute  prescribing  the 
offense,  and  is  valid,  as  has  many  times  been 
held  by  this  court.  The  trial  Judge  correctly 
overruled  appellant's  motion  in  arrest  of 
Judgment. 

Our  Constitution  (section  31,  art.  16)  Is: 

"The  Legislature  may  pass  laws  prescribing 
the  qualifications  of  practitioners  of  medicine  in 


this  State,  aAd  to  ptmish  persons  for  malprac- 
tice, but  no  preference  shall  ever  be  given  by 
law  to  any  schools  gf  medicine." 

By  a^  act  approved  April  17,  1907  (Laws 
1907,  p.  224),  the  Legislature,  In  obedience  to 
said  constitutional -provision  and  in  compli- 
ance therewith,  enacted  a  comprehensive  law 
on  the  subject  The  different  sections  of  that 
act  are  embraced  in  the  Revised  Civil  Sta^ 
^tes  as  articles  5788  to  5746,  and  most  of 
them — all  of  which  are  necessary — also  in 
our  Penal  Code  1911,  as  articles  750  to  75^ 
Tills  act  of  the  Legislature  has  expressly 
been  held  constitutionBl  by  the  United  States 
Supreme  Court  in  Collins  v.  State  of  Texas, 
223  U.  S.  288,  32,  Sup.  Ct  286,  66  L.  BM.  439, 
and  .many  times  by  the  courts  of  this  state. 
However,  no  attack  in  this  case  is  made  on 
the  constitutionality  of  said  act,  and  no  fed- 
eral question  is  raised,  and,  of  course,  we  de- 
cide no  federal  question  on  this  appeal. 

[1]  Article  750,  P.  C,  is:  "It  shall  be  un- 
lawful for  any  one  to  practice  medicine,  in 
any  of  Its  branches,  upon  human  beings, 
•  *  *  who  has  not  registered  In  the  dis- 
trict clerk's  office  of  the  county  In  which  be 
resides,  his  authority  (license)  for  so  prac- 
ticing," etc.,  and  (article  756,  P.  0.)  punished 
as  prescribed.  If  convicted. 

The  law  provides  for  a  medical  board  of  11 
men,  learned  in  medicine,  but  no  school  shall 
have  a  majority  on  the- board.  B.  S.  art 
6733.  This  article  also  prescribes  their  other 
requisites.  R.  S.  art  6739  (amended  in  1916 
[Acts  34th  Leg.  c.  63,  §  ip,  requires  all  appli- 
cants for  license  to  practice  medicine  to  8uc» 
cessfully  pass  an  examination  before  said 
board,  and  prescribes  the  requisites  of  such 
applicants.  R.  S.  art  5741,  enumerates  the 
subjects  of  examination  and  requires  "all  ex- 
aminations shall  be  conducted  in  writing, 
and  in  such  maimer  as  shall  be  entirely  fair 
and  impartial  to  all  Individuals  and  every 
school  of  medicine."    P.  C.  art  754,  says: 

"Nothing  in  this  law  shall  be  construed  as  to 
discriminate  against  any  particular  school  or 
system  of  medical  practice. 

P.  C.  art.  755,  Is: 

"Any  person  shall  be  regarded  as  practicing 
medioiJae  within  the  meaning  of  this  act: 

"(1)  Who  sbaU  publicly  profess  to  be  a  physi- 
cian or  surgeon  and  shall  treat,  or  offer  to  treat, 
any  disease  or  disorder,  mental  or  physical,  or 
any  physical  deformity  or  injury,  by  any  system 
or  method,  or  to  effect  cures  thereof. 

"(2)  Or  who  shall  treat,  or  offer  to  treat,  any 
disease  or  disorder,  mental  or  physical,  or  any 
physical  deformity  or  injury,  by  any  system  or 
method  or  to  effect  cures  liiereof,  and  charge 
therefor,  directly  or  indirectly,  money  or  other 
compensation." 

Appellant  contends,  as  we  understand,  in 
substance,  that  he  Is  not  a  practitioner  of  med- 
icine at  all.  That  what  he  did  is  not  embrac- 
ed wltliln  the  purview  of  said  medical  prao- 
tice  act,  nor  embraced  by  any  of  the  provi- 
sions thereof.  That  what  he  did  was  merely 
to  practice  a  new  science,  whereby  he  would 
"remove  the  cause  of  the  trouble  from  a  per- 
son, and  the  vital  forces  of  his  body  will 
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asaert  themselTes  and  beal  blm,"  the  patloit: 
and  tbat,  therefore,  he  did  not  have  to  have 
or  record  any  license. 

We  will  not  quote  all,  nor  glre  In  <all,  the 
testimony,  bnt  will  give  the  sabstance  there- 
of as  applicable  herein. 

R.  L.  Haney  testified: 

That  he  kept  and  drove  appellantfs  antomobile 
for  him  and  "hanled  patients  to  and  fr«m  his 
office,  and  sometimes  I  go  to  the  bouse  and  met 
patients,  or  to  the  railroad  station.  I  do  tnis 
under  Dr.  l^eems'  direction."  He  is  a  chiro- 
practic doctor,  niere  is  printed  on  his  auto- 
mobile these  words:  "Dr.  David  B.  Teem,  628 
South  Elm."  I  have  been  to  his  office  when 
there  were  patients  there. 

E.  B.  Hanna  testified: 

"That  about  July  1,  ldl5,  he  had  a  lick  boy. 
He  heard  that  defendant  adjusted  people,-  and 
this  boy  was  in  bad  shape.  He  had  other  doc- 
tors examine  him  also.  That  lie  phoned  appel- 
lant to  come  and  see  his  boy.  That  he  came 
after  dark  the  first  time  to  see  him.  That  when 
he  came,  he  got  out  his  table,  fixed  it  up,  put 
the  boy  on  it  and  went  to  woric  on  him.  He 
put  him  on  a  table,  rubbed  his  bade  and  neck, 
and  up  and  down  his  spine.  I  called  the  doctor 
and  paid  him  for  adjusting  the  boy.  He  called 
it  "adjusting."  He  said  the  human  body  was 
like  machinery.  He  would  adjust  it  and  get  it 
In  shape,  and  then  nature  would  do  the  rest. 

B.  M.  Gannon  testified: 

niat  he  was  an  old  man,  80  years  old.  That 
when  appellant  began  adjusting  him,  he  was  al- 
most blind,  but  now  be  could  see  to  read.  That 
when  he  first  saw  and  had  appellant  to  work 
on  him,  appellant  toU  him  he  was  constipated, 
and  was  hurt  in  the  back,  that  his  spine  had 
been  hurt.  He  said  I  had  a  displacement  in  my 
body  and  that  he  could  adjust  that  displacement, 
and  that  was  all  he  did  or  was  responsible  for. 
He  said  be  could  adjust  the  displacement  he 
found  in  my  body,  and  nature  would  do  the  bal- 
ance. 

The  witness  then  described  how  appellant 
worked  on  him: 

"He  just  went  to  work  on  me  and  rubbed  down 
my  spmal  column,  worked  on  my  face  and  eye, 
and  I  got  results  from  it.  In  adjusting  me,  he 
commenced  on  my  neck  and  went  down  my 
spinal  column.  He  adjusted  me  from  my  bead 
down,  including  my  spme.  He  rubbed  over  my 
face  and  around  my  eye,  sometimes  both  eyes. 
He  commenced  on  my  neck,  on  the  muscles  Uiat 
lead  to  my  eye;  then  over  my  face,  principally 
around  my  neck  and  eye,  rubbed  the  edge  of  the 
eye.  His  principal  work  was  on  the  face,  back 
and  neck.  In  adjusting  me,  he  used  nothing  ex- 
cept his  bands.    That  is  what  I  paid  him  for." 

The  witness  then  stated: 

That  appellant  worked  on  him  many  times. 
He  manipulated  with  his  hands.  He  was  ad- 
justing me  for  my  eye.  The  witness  further 
testified  that  apfiellant  gave  him  no  medicine, 
nothing  to  eat,  drink,  smell,  or  feel.  That,  dui^ 
ing  the  time  appellant  worked  on  him,  he  gave 
him  different  tickets  for  $20  each,  which  |20 
he  paid  him  each  time,  and  the  tii^et  recites 
that  it  entitled  him  to  one  adjustment  for  each 
uncanceled  number  in  the  margin  of  the  card 
by  the  chiropractic  adjustry,  and  signed  his 
name.  That  ne  never  called  his  work  treating 
him. 

Mrs.  Ritta  Barron  tesHfled: 

That  she  lived  at  Van  Alstyne.  "He  first 
went  to  Van  Alstyne  to  treat  me:  then  I  have 
been  coming  here  to  Sherman.  When  he  began 
adjusting  me,  I  was  suffering  from  locked  bow- 
els. I  was  in  a  critical  condition  when  he 
came.    I  told  him  my  side  was  hurting.    I  don't 


remember  that  he  made  any  examination  of  nv 
body.  He  fonnd  these  strictures;  and,  whcD 
he  started,  of  course  he  worked  on  that  point. 
He  told  me  he  would  give  me  an  adjustmott 
He  commenced  at  my  neck  and  w«Bt  down  my 
fpinCb  He  adjusted  the  place  that  was  hurting 
most  on  either  side  of  toe  abdomen.  He  used 
the  word  'adjust'  altogether;  never  the  word 
'treat'  Dr.  Tsem  said  there  was  a  displacement 
in  my  body  that  needed  i^sical  adjustment. 
He  told  pie  that  he  did  not  treat  diseases ;  that 
he  did  not  offer  to  cure  or  heal,  but  he  did  say 
to  me  that,  when  he  found  a  displacement  in  my 
body,  he  adjusted  it  as  nearly  as  he  oocdd; 
that  he  regarded  the  bodyaa  a  machine  and  ad- 
justed it  as  a  machine.  He  did  not  say  that  he 
would  treat  disease,  bat  that  when  he  adjusted 
the  body,  It  would  be  normal  In  other  words, 
he  did  not  deal  with  disesse,  nor  propose  to  cure, 
but  to  adjust  into  proper  position  a  oisplaconent 
in  the  body.  That  sne  paid  him  for  the  work 
he  did  upon  her. 

The  district  derk  of  Orayson  coonty  tes- 
tified that  appellant  had  no  certificate  or  li- 
cense to  practice  medicine  recorded  In  Oray- 
son county.  Appellant  concedes  that  he  had 
no  license  whatever.  He  was  shown  to  be  a 
resident  of  Grayson  county  and  had  been  for 
some  time. 

Appellant  himself  did  not  testify.  He  in- 
troduced three  witnesses  only.  Neither  of 
them  In  any  way  disputed  said  testimony  in- 
troduced by  the  state. 

One,  B.  £(.  Haney,  testified  that  appellant 
had  signs  placed  on  the  front  of  his  residence, 
which  was  his  oflSce,  between  the  window  and 
door.  One  read,  "David  B.  Teem,  Chiroprac- 
tor."   The  other  was: 

"To  Whom  it  may  Concern:  I  am  not  a  physi- 
cian ;  I  am  not  a  surgeon ;  I  do  not  treat  disease 
or  deformity  of  any  kind ;  I  do  not  and  will  not 
offer  to  treat  any  disease  or  disorder,  mental  or 
physical,  or  any  physical  deformity  or  injury, 
by  any  system  or  method ;  I  do  not  olf  er  to  effect 
cures ;  I  do  not  treat,  and  will  not  and  cannot 
treat  disease  or  deformity  or  injury  of  any  kiod. 

"I  do  propose:  The  person  giving  full  co-op- 
eration, that  we  will  remove  the  cause  of  the 
trouble  and  the  vital  forces  in  his  body  will  as- 
sert themselves  and  henl  him.  I  propose  to  ad- 
just, and  not  treat  Get  your  machinery  fixed 
and  nature  will  do  the  treating." 

He  then  Introduced  Dr.  John  O.  Hubbard, 
a  resident  of  Oklahoma  City,  Oklahoma.  It 
seems  he  Introduced  Dr.  Hubbard  to  explain 
and  show,  In  a  general  way,  what  a  dilro- 
practlc  did  and  did  not  do.  He  did  not  dalm 
to  know  what  appellant  did  or  said  as  shown 
by  the  other  witnesses.  He  testified  on  di- 
rect examination,  then  on  cross-examination, 
then  back  and  forth  r^)eatedly  on  redirect 
and  recross-examlnatlon.  We  do  not  prt^iose 
to  give  his  testimony  in  fall,  bnt  different 
portions  of  it  only.  Dr.  Hubbard  testified  on 
direct  examination: 

That  he  was  a  chiropractor  and  had  been  for 
five  years.  That  he  was  a  graduate  of  Wiciiita 
and  Carver  Colleges,  and  had  taken  postgradu- 
ate courses.  That  he  was  a  teacher  in  the  Carv- 
er Chiropractic  College  of  Oklahoma  City.  That 
appellant  himself  had  attended  that  college  two 
years  or  more,  and  had  graduated  therein,  said 
college  issuing  him  a  diploma  conferring  upon 
him  the  degree  of  Doctor  of  Chiropractic,  wmch 
carried  with  it  the  diniity,  honor,  and  privileges 
of  a  chiropractor.  (This  diploma  was  introduc- 
ed, it  being  dated  in  June,  1812,  and  signed  br 
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the  president  and  various  profeason  o(  said  co)- 
legeO  Some  coU^es  required  a  three  years' 
courae;   others,  only  two. 

He  did  not  tea  what  said  ooUegea  taught 
He  said: 

"Adjusting,  aa  diiioi«aetora  do,  laay  or  may 
not  have  to  do  with  a  diseased  or  disordered 
part  From  the  medical  standpoint  a  disease 
or  disorder  represents  a  certain  condition  of 
parts,  or  certam  cMiditioiis  in  organs.  It  does 
not  repreaant  displaoement,  bat  the  pathology. 
The  cliiropractor  replaces  displaoements  by  ad- 
justing, without  neoeasarily  naving  knowledge 
of  what  constitutes  disease.  His  sole  object 
in  replacing  is  to  rej^ce  its  relationship  with 
the  component  parts  or  segments  of  the  body. 
Chiropractors  do  not  prescribe  for,  or  undertake 
to  cure  or  Ileal,  disease." 

Then,  on  cross-examination,  saying: 
They  lay  special  stress  on  outside  structure, 
which  is  done  with  the  hands  of  the  operator. 
'The  science  teaches  us  that  the  structure  of  the 
body,  if  it  is  displaced,  needs  repladne  from  a 
mechanical  •tandooint  and  most  of  them  con- 
atitute  displacement  in  the  soine.  With  the 
hands,  we  replace  or  readjust  aisplacements  in 
the  spine,  bring  it  back  to  its  normal  condition. 

*  *  *  Q.  If  you  were  to  put  it  back  in  its 
place  (speaking  of  a  dislocated  limb),  you  would 
be  adjusting  it   wouldn't  you?     A.  Xes,  air." 

On  redirect  ezamiiiatl<»i,  he  said: 
"The  chiropractor  does  not  deal  with  disease, 
hut  merely  with  displacements  in  the  physical  or 
skeletal  frame  and  organs  of  the  b{>dy." 

On  recross-ezamlnatlon,  be  said: 
"If  a  man  should  come  to  me— bring  a  son  or 
■daughter  afflicted  with  mental  trouble,  I  wo.uld 
not  treat  for  that  trouble.  If  I  found  the  body 
out  of  order,  I  would  properly  replace  the  parts. 
This  probably  would  and  it  probably  would  not 
relieve  the  mental  trouble.  I  would  simply  do 
the  work  of  replacing  the  structures,  if  neces- 
sary, so  as  to  get  the  displaced  parts  into  order. 
If  a  man  comes  to  me  suffering,  I  would  go  to 
work  to  replace  the  displaced  parts.  I  would 
not  think  of  the  mental  phase  of  it;  that  has 
notiilng  to  do  with  our  work.  I  would  not  at- 
tempt to  work  va  a  person  unless  I  should  think 
the  work  would  do  good.  If  I  were  called  to  see 
a  person  suffering  with  typhoid,  I  would  ex- 
amine to  see;  and,  if  adjusting  be  necessary, 
would  wMk  on  the  parts  to  ctxrect  them.  With 
proper  adjustiing,  the  fever  would  probably 
abate.  •  •  •  From  a  professional  standpoint 
chiropractors  know  notliing  about  pain.  l%ey 
always  have  an  object  in  replacing  the  displao 
ed  parts.  Our  object  is  to  replace  the  parts  so 
that  the  bodj  will  be  in  its  right  place.  If  a 
man  should  come  to  me  suffering  with  pain,  I 
would  readjust  the  body,  and  it  would  relieve  it 
no  doubt  *  *  *  I  would  do  what  the  condi- 
tion representa  to  me.  X  would  look  for  a  dis- 
placement." 

Again,  speaking  of  typhoid,  be  said: 
"The  chiropractor  would  look  to  see  what  ad- 
justing the  body  needed  and  to  replace  the  dis- 
plaoement, with  the  idea  that  when  the  body  is 
pot  in  proper  shape,  the  typhrad  will  disappear. 

*  *  *  Q.  If  a  person  were  to  come  to  you  suf- 
fering, you  would  not  treat  the  fever,  but  look 
for  displacements  in  the  body,  and  you  would 
adjust  the  person's  body  as  nearly  as  you  could, 
with  the  idea  if  that  was  accurately  done,  the 
fever  would  disappear?  A.  Fever  always  disap- 
pears when  a  proper  adjusting  is  made.  If  we 
replace  the  displaced  parts,  it  places  the  body  in 
its  normal  relation.  Q.  Tou  would  do  that  with 
the  idea  of  a  perscm  getting  well.  You  would 
put  the  body  in  a  perfect  shape.  Then  the  peiv 
son  would  get  well  and  nature  would  cause  it 
to  throw  off  the  fever?  A.  Tes,  sir.  Q.  Pneu- 
monia—you  would  adjust  that  in-  order  that  na> 


ture  might  restore  the  man  to  his  former  con- 
dition, would  you?  A.  If  we  found  a  case  of 
pneumonia,  we  would  not  consider  it  as  pneumo- 
nia. ,  We  would  adjust  his  body  as  nearly  as 
we  ciwild,  with  the  idea  that  nature  would  cor- 
rect the  trouble." 

Then,  on  redirect  examination  again,  be 
said: 

"As  chiropractors,  we  have  no  concern  about 
disease.  We  adjust  dispIacMnents  in  people  who 
are  sick  and  in  people  who  are  well.  That  is 
all  we  attempt  to  do.  *  •  *  We  remove  the 
cause  occasioned  by  displacement,  with  the  idea 
that  the  conditions  caused  thereby  will  disap- 
pear." 

Appellant  then  Introduced  Mr.  Bush,  who 
testified  about  some  of  appellant's  signs,  un- 
necessary to  state.  The  state  Introduced  no 
further  testimony. 

We  think  there  can  be  no  sort  of  doubt  but 
that  this  testimony  showed,  as  charged  In  the 
indictment,  that  appellant  unlawfully  prac- 
ticed medicine,  as  denounced  by  the  law,  and 
no  honest  Jury  could  have  done  otherwise 
than  have  found  him  guilty.  It  may  be  that 
the  colleges,  from  one  of  which  appellant 
bas  a  diploma,  teach  a  new  science  of  bow  to 
relieve  "human  beings"  of  some  of  the  dis- 
orders or  ills  of  tbls  life,  and  effect  cures 
thereof;  but  If  so,  the  evidence  clearly 
demonstrates  that  the  practice  of  It  by  ap- 
pellant whatever  It  be  named  or  called,  as 
shown  In  this  case,  without  a  license,  and 
proper  record  of  It  violated  both  the  spirit 
and  the  letter  of  our  law.  The  fact  tiiat  he 
studiously  abstained  from  calling  his  work 
upon  patients  a  "treatment"  of  them,  but  In- 
stead an  "adjustment  of  a  displacement"  of 
them,  can  have  no  possible  effect  to  relieve 
him  of  the  penalties  of  the  law  which  he 
violated.  No  sort  of  substitution  of  other 
words  for  those  used  in  the  statute,  or  re- 
fraining from  using  tbem,  can  change  tbe 
law.  Tbe  fact  that  in  his  advertisements 
posted  on  his  home  and  office  and  to  bla 
patients,  be  stated  specifically  that  he  did 
not  profess  to  do^  nor  do,  tbe  things  that 
tbe  statute  denounces,  yet  when  it  is  unques- 
tionably shown  that  be  did  do  those  very 
things,  cannot  possibly  have  the  effect  to  put 
him  without  the  pale  of  the  law. 

His  assertions  In  bis  adTertisementa  and  to 
bis  patients  that  he  was  not  a  doctor  or  sur^ 
geon,  and  that  he  did  not  treat  dUeaie,  etc., 
was  clearly  an  attempt  to  evade  the  law,  and 
should  have  deceived  no  one.  No  other  prac- 
titioner of  any  other  school  of  medldne, 
whether  be  be  called  doctor,  surgeon,  or  oth- 
erwise, or  whatever  bis  method  or  system, 
treats  the  ditease,  etc.,  as  contradistinguish- 
ed from  the  patient  suffering  from  the  dit- 
eaae,  etc.  They  each  and  all  treat  the  patient 
In  order  to  relieve  him  from  the  disease  and 
suffering,  and  thereby  assist  nature  to  heal 
him,  as  appellant  Is  shown  to  have  done  the 
several  persons,  his  patients,  who  testified 
herein.  Each  practitioner  may  have  a  dif- 
ferent system  or  method,  but  tbe  object  and 
purpose  of  each  is  to  accomplish  the  same 
result    In  tbls  case,  appellant  without  cobr 
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tiadlction,  1b  shown  to  have  treated,  or  "ad- 
Justed,"  If  he  prefers  to  so  call  It,  Mr.  Han- 
na's  sick  boy  who  was  In  bad  shape,  and  Mr. 
Cannon's  sore  and  afflicted  eye  and  a  dis- 
placement In  his  spine  or  body,  and  Mrs.  Bar- 
ron's locked  bowels  and  strictures  and  hurtr 
Ing  in  her  sides,  from  which  she  was  in  a 
low,  critical  condition  when  he  began  treating 
or  working  on  her,  or  "adjusting"  her, 
whichever  It  may  be  called  or  termed,  and 
charged  each  of  them  therefor,  and  was  paid 
by  each. 

We  can  see  no  possible  reason,  and  none  is 
shown  in  this  record,  why  appellant  should 
be  exempted  from  procuring  and  registering 
his  license  to  practice,  when  every  other 
practitioner  from  every  other  school  is  re- 
quired to  do  so.  His  school  of  medldne,  or 
science,  or  practice,  or  adjustmoit,  or  what- 
ever he  may  'choose  to  call  It,  is  clearly 
embrace^  by  our  law,  as  prohibiting  him 
from  practicing  it  on  human  beings  for  i>ay, 
without  first  procuring  and  having  a  license 
duly  recorded.  If  he  desires  to  practice  his 
profession,  and  does  so,  he  should  first  pro- 
cure and  record  his  license  to  do  so  under 
the  law,  as  every  other  practitioner  is  re- 
quired to  do,  and  does;  and,  if  he  refuses  to 
do  this,  then  he  must  suffer  the  penalty  of 
his  own  acts. 

As  said  by  the  United  States  Supreme 
Court  of  Dr.  Oolllns,  who  practiced  oste- 
opathy only,  in  Collins  v.  State  of  Texas, 
supra,  so  we  say  of  Dr.  Teem: 

"It  is  true  be  does  not  adminlBter  drugs,  but 
he  practices  what  at  least  purports  to  be  the 
healing  art.  The  state  constitutionaUy  may  pre- 
scribe coDditions  to  such  practice  considered  by 
it  to  be  necessary  or  useful  to  secure  competence 
in  those  who  follow  it.  •  *  •  Whatever  may 
be  the  osteopathic  [chiropractic]  dislike  of  medi- 
cines, neither  the  school  nor  [appellant]  suffers 
a  constitutional  [or  statutory]  wrong  if  his 
place  of  tuition  is  called  a  medical  sdiool  [or 
he,  a  medical  practitioner]  by  the  act  for  the 
purpose  of  showing  that  it  [or  be]  satisfies  the 
statutory  requirements." 

Again: 

"An  osteopath  professes  [and  we  think  this 
record  unquestionably  also  shows  that  appellant, 
a  chiropractor,  does  too]  to  help  certain  ailments 
hy  scientific  manipulation  affecting  the  nerve 
centers.  It  is  intelligible,  therefore,  that  the 
state  should  require  of  him  a  scientific  training" 

— and  require  him,  as  it  does  of  all  others 
who  practice  the  healing  art  or  science,  to 
procure  and  record  a  license  to  do  so. 

"No  one  has  an  inalienable  right  to  follow  the 
occupation  of  practicing  medicine  or  treating 
disease  for  pay  any  more  than  one  has  the  in- 
alienable right  to  follow  the  occupation  of  prac- 
ticing law  for  pay,  or  to  practice  dentistry,  or 
any  other  occupation  that  requires  and  demands 
a  certain  amount  of  what  might  be  termed  tech- 
nical knowledge  of  the  subject  with  which  be 
represents  he  is  competent  to  practice."  Lewis 
V.  State,  155  S.  W.  523. 

This  court  has  In  so  many  cases  construed 
our  law,  and  uniformly  held  appellants  to  be 
embraced  within  its  provisions,  under  cir- 
cumstances and  facts  so  similar  to  this  case, 
we  think  it  altogether  useless  to  further  cite 
or  discuss  them.    Many  of  them  are  noted 


under  the  seTeral  articles  of  said  S.  S.  and 
Penal  Code,  in  Vernon's  annotated  revisions, 
where  they  can  readily  be  consulted. 

Appellant  requested  quite  a  number  of 
special  charges.  We  see  no  necessit?  of  tak- 
ing these  up  separately  and  dlscnssing  them. 
Not  one  of  them  should  have  been  given, 
even  if  appellant  has  preserved  the  point  in 
such  a  way  that  we  would  be  authorized  to 
review  them.  Byrd  v.  State,  69  Ttex.  Or.  R. 
41,  151  S.  W.  1068;  Ryan  v.  State,  64  Tex. 
Cr.  R.  637,  142  S.  W.  87& 

[2]  He  has  some  objections  to  different 
paragraphs  of  the  court's  charge  It  is  un- 
necessary to  mention  but  one  of  these,  whidi 
Is  his  objection  to  the  fifth  subdivision,  as 
none  of  the  others  point  out  any  error,  even 
if  he  has  preserved  the  matter  in  such  a  way 
as  to  authorize  this  court  to  review  tbem. 
The  fifth  subdivision  is: 

"If,  on  the  other  hand,  you  believe  from  tiie 
evidence  that  the  defendant  on  or  about  the 
time  alleged  in  the  indictment  did  not  practice 
medicine  in  the  state  of  Texas  in  violation  of 
the  provisions  of  the  law  herein  given  you,  you 
will  find  hum  not  guilty,  and  so  say  by  your 
verdict" 

His  objections  to  that  charge  was  'niecanae 
it  Imposes  upon  him  the  burden  of  establish- 
ing his  innocence."  His  bill  merely  quotes 
said  subdivision,  and  then  that  be  excepted 
to  It  on  the  ground  quoted,  and  his  bill  mere- 
ly states  these  facts.  He  asked  no  charge 
covering  the  point  to  which  he  objected. 

The  statute  (Code  Cr.  Proc.  1911,  art  73^ 
does  not  require  the  county  Judge  to  give  any 
charge  in  misdemeanor  cases.  Of  course, 
when  he  does,  it  ought  to  be  a  correct  diarge ; 
but,  in  construing  this  statute,  this  court  and 
the  Supreme  Court,  when  it  bad  criminal 
Jurisdiction,  uniformly  and  In  a  great  num- 
ber of  cases  have  held  that  the  only  way 
this  court  is  authorized  to  review  objections 
to  the  charge  of  the  court  of  either  omission 
or  commission,  is  to  seasonably  object  there- 
to, stating  the  specific  objections;  then  pre- 
serve his  bill  properly  to  overruling  such  ob- 
jections. If  they  are  not  met.  This  alone^ 
however.  Is  not  sufficient  to  preserve  the 
question  for  review  of  this  court  He  must 
go  further  and  specially  request  In  writing  a 
correct  <diarge,  covering  the  error  or  omis- 
sion; and,  if  the  court  refuses  to  give  his 
special  charge,  take  his  bill  thereto.  In  this 
case,  while  objecting  to  the  charge,  he  did 
not  request"  any  correct  charge  on  the  sub- 
ject, and,  therefore,  under  the  uniform  deci- 
sions, tills  question  is  not  presented  in  a 
way  that  would  authorize  this  court  to  re- 
view It  Brown  v.  State,  73  Tex.  Cr.  R.  574, 
166  S.  W.  508 ;  Hughes  v.  State,  149  &  W. 
176;  Golden  v.  State,  146  S.  W.  946;  P»- 
klns  V.  State,  144  S.  W.  244;  OUes  t.  State, 
148  S.  W.  320 ;  Mealer  v.  State,  145  S.  W. 
354.  Additional  and  earlier  cases  are  cited 
In  the  opinions  of  each  of  the  cases  whidi 
we  have  Just  above  cited. 

Appellant  has  another  bill  to  a  part  of  the 
argument  of  Judge  Wolfe^  who  r^resented 
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the  state  in  connectloa  with  the  prosecutlog 
officer.  This  bill  on  its  face  shows  that  it 
was  in  reply  to  appellant's  argument  It  be- 
ing In  reiily,  and  brought  out  and  made  prop- 
er by  appellant's  argument,  that  of  itself 
would  show  no  error.  But,  in  addition.  Judge 
Wolfe  unquestionably  had  the  right  to  make 
the  argument  and  statement  in  this  case  that 
the  biU  complains  of. 

We  have  not  thought  it  necessary  to  quote 
the  said  medical  act  in  fuU.  We  have  cited 
the  original  act,  and  the  several  sections 
thereof,  as  contained  in  our  Revised  Penal 
Code  and  Revised  Civil  Statutes.  No  other 
question  is  rai£ed  requiring  discuBslcm. 

The  judgment  will  be  affirmed. 

On  Motion  for  Rehearing. 

In  his  motion  foe  rehearing  appellant  tor 
the  first  time  raises  a  question  which  was 
not  even  suggested  nor  intimated  in  the  low- 
er court;  nor  In  this,  until  his  motion  for 
rehearing  was  filed.  He  now  contends  the 
medical  practice  act,  fully  cited  in  the  orig- 
inal opinion  as  it  now  appears  In  the  Revis- 
ed Civil  Statutes  and  Penal  Code,  was  not 
in  tact  enacted  at  the  time  it  purports  to  be, 
but  that  the  act,  as  it  first  reached  the  Oov- 
emor'g  hands.  Instead,  was  enacted  and  be- 
came the  law,  and  that,  therefore,  he  was 
convicted  under  what  purported  to  be  the 
law,  but  which  in  fact  and  reality  was  not 
the  law. 

In  his  motion  he  dtes  the  House  and  Sen- 
ate Journals  of  the  Thirtieth  Legislature  at 
the  regular  session  of  1907,  and  undertakes 
to  show  from  them  this  state  of  fact:  That 
when  the  bill  which  is  designated  "Senate 
Bill  No.  26"  was  first  introduced  in  the  Sen- 
ate, it  was  properly  referred  to  a  committee, 
reiKirted  back  with  the  recommendation  that 
It  do  pass,  was  then,  properly,  in  its  passage 
through  the  Senate,  amended,  finally  passed 
by  that  body  and  sent  to  the  House.  Reach- 
ing the  House  properly,  it  was  referred  to  a 
committee,  reported  barfc  by  the  House  com- 
mittee that  it  do  pass,  attempts  made  to 
amend  it,  which  failed,  and  that  the  House 
finally  passed  the  bill  and  adopted  a  motion 
to  table  a  motion  to  reconsider  it  That  the 
bill  then  was  returned  to  the  Senate  with 
Information  ot  the  House's  action.  It  was 
properly  signed  by  the  President  of  the  Sen- 
ate and  Spealcer  of  the'  House,  and  so  re- 
corded in  the  respective  Journals,  as  required 
by  the  Constitution,  and  then  sent  to  and 
placed  In  the  Governor's  hands  for  his  ac> 
tion.  That  In  a  day  or  two — within  ten  days 
after  it  reached  the  Governor's  hands,  and 
before  he  ever  acted  thereon,  or  attempted 
to  do  so — the  Senate  and  House  both  adopij- 
ed  a  Joint,  or  concurrent,  resolution  request- 
ing the  Governor  to  return  the  bill  to  the 
Senate  for  correction  and  amendment,  and 
that  the  Governor  Immediately  complied 
therewith  in  a  written  communication.  That 
blU,  as  thus  tetnmed,  is  not  shown  to  liave 
trer  again  reached  the  Governor's  hands; 


nor  did  he  direct  or  request  ita  return ;  and 
he  never  acted  thereon  in  any  way.  We  have 
applied  to  the  Secretary  of  State  for  that 
biU,  if  It  ever  reached  his  hands.  He  has 
furnished  us  the  original  archive  of  all  of 
the  acts  passed  by  said  Legislature,  which 
we  have  examined,  and  no  such  act  in  any 
way  appears  therein,  and  evidently  no  such 
act,  enrolled  or  otherwise,  has  ever  in  any 
way  reached  the  hands  of  the  Secretary  of 
State,  the  sole  legal  custodian  of  such  mat- 
ters.'  At  least  none  such  can  be  found. 

The  Senate  then,  through  the  proper  chan- 
nels and  with  the  proper  action,  again  sent 
the  bUl  to  the  House.  The  House  rescinded 
Its  action  in  passing  the  bill  to  a  third  read- 
ing and  final  passage,  and  the  bill  was  there- 
upon entered  <hi  the  calendar  on  its  second 
reading  as  It  came  from  Its  committee.  Wh»i 
the  Speaker,  afterwards,  and  in  regular  or- 
d^  properly  laid  the  bill  before  the  House 
tor  Its  second  reading  and  final  passage,  the 
point  was  made  that  the  Bouse  had  no  pow- 
er to  recall  the  bill  from  the  Governor,  and 
that  it  had  become  a  law  under  article  4,  | 
14,  of  our  Constitution,  and  Wolfe  v.  Mc- 
Caull,  76  Va.  876,  cited  as  authority  to  such 
effect.  The  point  was  ruled  against  by  the 
Speaker,  and  thereupon  the  bill  was  correct- 
ed and  amended,  and  passed ;  then  returned 
properly  to  the  Senate.  The  Senate  concur- 
red in  the  House  amendments,  and  so  in- 
formed the  House.  The  bUI,  as  then  cor- 
rected and  amended,  was  properly  enrolled 
and  signed  by  the  President  of  the  Senate 
and  the  Speaker  of  the  House  in  their  re- 
spective open  sessions,  and  due  record  made 
thereof  in  their  refspeetlve  Journals.  The 
bill  as  thus  passed  was  also  copied  in  full 
In  the  Senate  Journal.  This  bill,  as  thus 
corrected  and  amended,  and  passed,  enrolled 
and  signed,  was  sent  to  the  Governor  and 
duly  approved  by  him  as  such  within  the 
time  required  by  the  Constitution,  and  by 
him  delivered  to  the  Secretary  of  State, 
where  it  thus  fully  appears  as  an  archive  of 
his  office,  and  he  bad  It  duly  printed  and 
promulgated  as  the  act  of  the  Legislature. 
The  printed  law  in  the  Acts  of  the  Thirtieth 
Legislature  is  an  exact  copy  of  said  archive 
in  the  Secretary  of  State's  office,  except,  of 
course,  the  printed  act  omits  the  signatures 
of  the  President  ot  the  Senate,  Speaker  of 
the  House,  the  Governor  and  the  Secretary 
of  State,  noting  when  it  was  delivered  to  and 
filed  by  him,  as  is  always  done  in  printing 
the  acts  of  the  Legislature. 

Before  passing  from  the  said  journals  we 
will  state  some  of  the  amendments  which 
were  attempted  to  be  passed  to  said  bill  in 
both  the  Senate  and  House  on  Its  original 
passage  in  each.  In  the  Senate  section  13 
was  attempted  to  be  amended  by  adding 
these  words: 

"Provided,  the  provisions  of  this  act  shall  not 
apply  to  any  magnetic  healer  who  has  been  prac- 
ticing his  or  her  profession  fifteen  years  in  thia 
state  prior  to  the  taking  eifect  of  this  act" 
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Section  10  was  attempted  to  be  amended 
after  the  words  "publicly  represent  them- 
selves as  such,"  by  adding  this: 

"Nor  to  certified  members  of  regularly  ortran- 
Ised  dmrdkes,  who  include  in  the  exercise  of 
dieir  religions  faith  healing  the  sick  by  purely 
spiritual  means  without  the  use  of  druss  or  any 
material  methods;  provided,  such  persons  shall 
not  practice  midwifery,  visit  patients  suffering 
with  contagious  diseases,  or  undertalce  the  treat- 
ment of  injuries  requiring  the  serricee  of  a  sur- 
geon without  the  co-operation  of  a  surgeon." 

In  the  House  section  10  was  attempted  to 
be  amended  by  adding  this: 

"Nor  to  any  person  who  practices  the  art  of 
bealing  without  the  use  of  medicines  and  does 
not  practice  surgery." 

And  again  by  adding  to  section  10  this: 
"Provided,  that  the  provisions  of  this  act  do 
not  apply  to  persons  treating  disease  who  do  not 
prescribe  or  give  drugs  or  medicine,  and  who 
have  been  legally  practicing  continuously  with- 
in the  State  of  Texas,  for  a  period  of  five  years 
prior  to  the  passage  of  this  act" 

All  these  attempted  amendments,  in  both 
the  Senate  and  House,  were  defeated,  and 
iMth  bodies  refused  to  amend  the  bill  by  add- 
ing any  of  them  thereto. 

Section  13  of  the  act  as  contained  In  the 
bill  when  originally  introduced  was  as  fid- 
lows: 

"Any  person  shall  be  regarded  as  practicing 
medicine  within  the  meaning  of  this  act  who 
shall  publicly  profess  to  be  a  physician  or  sur- 
geon; or  shall  treat,  or  offer  to  treat,  any  dis- 
ease, deformity  or  injury,  by  any  system  or 
method,  and  charge  therefor,  directly  or  indirect- 
ly, money  or  other  compensation." 

Before  its  passage  when  first  before  the 
Senate,  section  13,  by  proper  amendment  duly 
adopted,  was  changed  after  the  semicolon, 
beginning  with  the  word  "or,"  so  as  to  read 
as  follows: 

"Or  shall  treat  or  offer  to  treat  any  disease 
or  disorder,  mental  or  physical,  deformity  or 
injury,  by  any  system  or  method,  or  to  effect 
cures  thereof  and  charge  therefor,  directly  or  in- 
directly, money  or  other  compensation." 

TUs  section  13,  as  finally  passed  and  be- 
came the  law  in  1907,  was  copied  in  the  origi- 
nal opinion.  Pen.  Code  1911,  art  755  (Ver- 
non's Ann.  Pen.  Code  1916,  art  755). 

[3]  Recurring  now  to  appellant's  attach  <m 
the  validity  of  said  law,  we  will  further  state 
that  none  of  the  proceedings  of  either  house 
or  the  said  action  of  the  Governor  was  of- 
fered In  evidence  in  any  way  In  the  lower 
court  on  the  trial.  Nothing  whatever  about 
them  appears  in  the  record  as  it  came  from 
the  lower  court,  and  nothing  now  except  in 
appellant's  motion  for  rehearing,  signed  sim- 
ply by  his  attorneys. 

In  the  case  of  Ex  parte  Tipton,  28  Tex. 
App.  443,  13  S.  W.  610,  8  L.  R.  A.  326,  this 
court  said: 

"How  far  will  the  courts  of  this  state  go  in 
Inquiring  into  the  acts  of  the  legislative  de- 
partment of  the  government?  When  a  bill  has 
been  authenticated  by  the  signatures  of  the 
President  of  the  Senate,  and  the  Speaker  of  the 
House  of  Representatives,  and  the  Governor  of 
the  state,  and  has  been  deposited  in  the  office  of 
the  Secretary  of  State,  and  published  as  a  law  of 
the  state,  will  the  courts  of  this  state,  from  the 


journals  of  the  Leglslatnre  or  other  evidence, 
determine  that  the  statute  is  not  a  valid  law  be- 
cause not  enacted  in  accordance  with  the  for- 
malities required  by  the  Constitution,  or  because 
the  statute  so  authenticated  is  not  the  one  enact- 
ed by  the  Legislature?" 

And  then  answered  this  (joery  as  follows: 
"In  Usener  v.  State,  8  Tex.  App.  177,  this 
court  quotes  approvingly  from  State  v.  Swift,  10 
Nev.  176  [21  Am.  Rep.  721],  as  follows:  'Where 
an  act  has  been  passed  by  uie  Legislature,  sign- 
ed by  the  proper  officers  of  each  house,  approved 
bv  Uke  Governor,  and  filed  in  the  office  of  the 
Secretary  of  State,  it  constitutes  a  record  which 
is  conclusive  evidence  of  the  passage  of  the  act 
as  enrolled.  Neither  the  journals  kept  I^  the 
Legislatnre,  nor  the  bill  as  originally  introdaced, 
nor  the  amendments  attached  to  it,  nor  parol 
evidence,  can  be  received  in  order  to  show  that 
an  act  of  the  Legislature,  properly  enrt^ed,  au- 
thenticated, and  deposited  with  the  Searetary  of 
State,  did  not  become  a  law.  This  court  for 
the  purpose  of  Informing  itself  of  the  existence 
or  terms  of  a  law,  cannot  look  beyond  the  en- 
rolled act  certified  to  by  those  officers  who  are 
charged  by  the  Constitution  with  the  duty  of 
certitving  and  with  the  duty  of  deciding  what 
laws  have  been  enacted.' " 

In  the  Usener  Case,  this  court  farther 
said  that  in  said  case  of  State  v.  Swift,  all 
the  authorltleB,  pro  and  con,  were  collated 
and  most  carefully  elaborated  and  reviewed, 
and  the  result  arrived  at  as  quoted  Just 
above.  This  doctrine  is  held  both  by  this 
conrt  and  our  Supreme  Court  and  Courts  of 
cavil  Appeals.  Williams  v.  Taylor,  83  Ttex. 
067,  19  8.  W.  156 ;  Blessing  v.  City  of  Galves- 
ton, 42  Tex.  642;  Usener  v.  State,  supra; 
E]x  parte  Tipton,  supra ;  McLone  v.  Paschal, 
8  Tex.  Civ.  App.  401.  28  S.  W.  713;  Bald- 
win V.  State,  21  Tex.  App^  593,  3  S.  W.  110; 
Day  Land,  etc.,  Oo.  v.  State,  68  Tex.  626.  4 
8,  W.  866;  RaUway  v.  Foth,  45  Tex.  Civ. 
App.  284.  100  8.  W.  176 ;  Railway  v.  Stuart 
48  8.  W.  799;  Presidio  Connty  v.  Bank,  20 
Tex.  Glv.  App.  611,  44  8.  W.  1069;  SUte  v. 
Laricin,  41  Tex.  CSv.  App.  264,  90  S.  W.  917; 
PanSiaU  v.  State,  62  Tex.  Cr.  B.  177,  138 
S.  W.  759.  It  is  also  so  held  by  the  United 
States  Supreme  Court  Field  v.  Clark,  143 
U.  8.  649,  12  Sup.  Ct  495,  36  L.  Bd.  294: 
L^ons  V.  Woods,  153  U.  S.  649,  14  Sap^  Ct 
969,  88  U  Dd.  854.  And  the  courts  of  the  fol- 
lowing states  also  so  hold:  Callfomla,  Indi- 
ana, Kentucky,  Mississippi,  Montana,  Ne- 
vada, New  Jersey,  New  York,  North  Oaro- 
Una,  North  Dakota,  Pamsylvaala,  Utah,  and 
Washington.  86  Cya  972,  and  note  7.  So 
that  while  we  have  examined  the  Journals 
of  both  houses,  and  redted  what  they  sh'ow, 
we  cannot  look  to,  nor  considM'  than  so  as 
to  defeat  the  said  act  or  hold  It  Invalid,  even 
If  by  doing  so  such  would  be  th^r  effect. 

[4]  Bnt  suppose  we  could  look  to  the  jour- 
nals for  any  such  purpose.  Theo,  Instead  of 
their  showing  that  said  act  was  invalid,  be- 
cause of  the  method  by  which  both  houses 
secured  the  return  of  the  blU  from  the  Gov- 
ernor, as  first  passed,  and  then  corrected  and 
amended  and  passed  It,  and  In  Its  corrected 
and  amended  condition  placed  It  In  the  Gov- 
ernor's hands,  who  then  approved  and  filed 
it  with  the  Secretary  of  State,  the  voy  re- 
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yerse  of  thli  Is  trna  llien  l8  no  prorldim 
of  onr  Gonstltution  which  directly  pr<dilUts 
tither  or  both  houses  of  the  Leglslatare  with 
the  Ooivemor'B  ctonsent  to  procure  the  re- 
tom  from  him  of  a  bill  that  had  been  passed 
and  placed  in  hla  hands,  before  he  had  In 
any  way  acted  thereon.  Nor  Is  there  any 
provision  in  our  Gonstltntion  prohlbitlns  this 
by  Implication  even.  As  a  basis  for  appel- 
lant's contention,  he  cites  only  section  87, 
art  8,  and  section  14,  art  4,  of  oar  Constt- 
tution,  and  said  case  of  Wolfe  v.  McCaull, 
sopra,  and  PicUe  v.  McOall,  86  Tex.  212, 
24  S.  W.  aes.  Said  article  S,  f  37,  simply  re- 
quires that  no  bUl  shall  be  considered  by 
the  Legislature,  unless  it  has  been  first  re- 
ferred to  a  committee  and  reported  thereon ; 
and  shall  not  be  passed  unless  it  has  been 
presented  and  referred  to,  and  retorted  from, 
a  committee  at  least  three  days  before  the 
final  adjournment.  The  Journals  of  both 
bouses  with  absolute  certainty  show  that 
this  oonstltatfonal  provision  was  literally 
compiled  wtth  by  both  houses.  Said  sectlmi 
14,  art  4,  directs  and  regulates  when  and 
bow  the  Governor  can  approve  ae  veto  any 
such  bill,  or  do  neither,  when  it  reaches  him. 
It  ia  quite  lengthy  and  unnecessary  to  re- 
cite. There  is  nothing  In  it  which  ^ther 
directly  or  indirectly  prohibits  him,  before 
he  acts  on  it  from  returning  It  to  either 
bouse  at  their  request  In  this  instance,  the 
Journals,  as  we  have  stated,  clearly  and  with- 
out any  doubt,  show  that  both  hoases  re- 
quested the  OovernV>r  to  return  the  original 
bUI,  as  first  passed,  to  the  Senate  for  correc- 
tion and  amendment  before  he  had  in  any 
way  acted  thereon,  and  before  the  time  given 
him  by  the  Constitution  to  act  thereon,  had 
expired  and  that  he  promptly  compiled  with 
tbelr  request  and  that  thereupon,  after  that 
bill  was  returned,  the  Senate  properly  sent 
it  to  the  House,  which  then  rescinded  all  of 
its  previous  actions  In  passing  the  bill,  and 
then  in  regular  order  amended  and  properly 
passed  the  bill  as  amended,  afterwards  re- 
turning it  to  the  Senate,  whldi  accepted  the 
amendments  of  the  House,  and  then  passed 
and  properly  enrolled  the  bill  as  thus  cor- 
rected and  amended,  ^lat  that  bill  was 
then  properly  enrolled,  signed  by  the  Presl- 
doit  of  the  Senate  and  the  Speaker  cA  the 
House  in  open  session,  and  the  proper  en* 
tries,  showing  it  was  thus  signed,  made  In 
the  journals  of  the  respective  houses,  and 
then  as  corrected  and  amended  and  finally 
passed,  delivered  to  the  Governor,  who  ap- 
proved it  officially  and  delivered  it  to  the 
Secretary  of  State  to  be  published  as  the 
law,  and  it  was  so  published. 

Our  Gonstltution,  section  11,  art  3,  ex- 
pressly gives  each  house  the  right  power,  and 
authority  to  determine  the  rules  of  its  own 
proceedings.  In  searching  through  the  Jour- 
nals for  these  rules,  we  find  that  neither 
bouse  bad  any  rule  which  either  directly  or 
indirectly    prevented    them,    myt    either   of 


them,  from  recalling  from  the  Governor  a  bill 
which  they  had  passed  and  placed  in  his 
hands  for  his  action,  for  -  correction  and 
amendment  before  he  had  acted  there- 
on. On  the  contrary,  we  find  that  eadi 
house  had  adopted,  and  there  was  in  force 
before  this  bill  was  even  introduced,  and 
continuously  thereafter,  a  rule  which  pro- 
vided that  where  their  roles  were  silent 
or  Inexplicit  on  any  question,  of  order  or 
parliamentary  practice,  Jefferson's  Manual 
and  the  Digest  of  the  Rules  of  Practice  of 
the  ITnited  States  House  of  Representatives 
shall  be  considered  as  authority.  Upon  an 
examination  of  said  JefTerson's  Manual  and 
Digest  for  1906-7,  p.  479,  we  find  several 
instances  given  wherein,  in  the  second  ses- 
sion of  the  Fifty- Sixth  (Congress,  the  Con- 
gress repeatedly  recalled  prbperly  enrolled 
bills  which  were  in  the  hands  of  the  Presi- 
dent at  the  time,  he  complying  with  their 
request;  and  sudi  bills  were  thereafter 
amended,  corrected  and  passed,  enrolled,  and 
then  returned  to  the  President  for  his  ac- 
tion; and  he  then  acted  thereon.  In  each 
<TiatMn/»«t,  the  President  complied  with  the 
request  as  did  the  Governor  in  this  instance. 
We  also  find  in  4  Bines'  Precedents,  {{  3506 
to  3518,  numerous  Instances  where  this  ac- 
tion was  had  by  Congress,  from  the  very 
first,  and  all  along.  In  some  instances,  the 
President  had  actually  affixed  his  signature 
to  the  bills,  approving  them,  but  when  Con- 
gress requested  their  return,  he  erased  his 
signature  and  compiled  with  their  request 
returned  the  bill,  and  then  it  was  amended, 
corrected  and  returned  to  him  for  his  action, 
and  he  then  acted  thereon.  In  no  Instance 
do  we  find  that  the  President  ever  denied 
such  request  and  we  can  find  no  decision 
whereizL  it  was  ever  held  that  such  action  on 
a  bill  by  the  President  and  Congress  was 
illegal,  irregular,  or  Improper. 

Our  Supreme  Court,  in  Fnlmore  v.  Lane, 
104  Tex.  SOU,  140  S.  W.  405,  1082,  said: 

"The  veto  power  when  exercised  ia  a  legisla- 
tive and  not  an  executive  function."  Pickle  v. 
McCall,  86  Tex.  223  [24  S.  W.  265] ;  Cooley  on 
Const  Lim.  185:  People  v.  Bowen.  21  N.  T. 
517;  Gottstein  v.  lister,  168  Pac.  601,  and 
authoritiea  there  cited. 

This  bdng  80,  the  Governor  in  connection 
with  both  bouses  of  the  Legislature,  when 
the  houses  requested  the  return  from  him 
of  a  bill,  and  he  does  so  before  acting  there- 
on, then  they  all,  both  houses  and  the  Gover- 
nor, are  acting  In  a  legislative,  and  neither 
house,  nor  the  Governor,  is  acting  in  an  ex- 
ecutive, function.  So  that,  under  their  very 
rules,  both  houses  at  the  time  were  acting  In 
obedience  to  and  in  strict  compliance  with 
the  rules  and  authority,  and  in  no  way  can 
their  action  be  considered  as  ultra  vbres  or 
in  any  way  affecting  the  validity  of  a  bill 
otherwise  properly  passed,  authenticated 
and  published  aa  the  law. 

We  think  the  case  of  Wolfe  v.  McCauIl, 
supra,  Is  not  in  point,  and  cannot  be  held  to 
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be  aa  In  that  caae,  both  bouses  of  the  Leg- 
islature had  finally  passed  and  enrolled  a  bill, 
and  had  delivered  It  to  the  Governor  for  bis 
aotloo.  The  Senate  requested  the  GoTernor 
to  return  It,  Which  he  did,  temporarily  only, 
as  a  courtesy  to  the  Senat&  The  (pinion  of 
the  court  spedflcally  says: 

"The  letnm  of  the  biU,  with  the  brief  com- 
munication from  the  GoTeroor.  was  not  such  a 
return  of  the  bill  as  is  contemplated  by  the  Con- 
stitution. The  very  language  of  that  communi- 
cation negatives  the  idea  that  he  disapproved  the 
biU.  It  states  no  ground  of  objections,  but  re- 
turns it  in  response  to  a  joint  resolution  of  the 
General  Assembly  requesting  a  return  of  the 
bill.  The  truth  it,  the  bill  wot  never  levond 
the  executive  control,  as  shown  iv  the  fact  that 
the  Oovemor,  on  the  very  day  of  its  return  to 
the  Senate,  tent  for  the  bill,  and  it  teas  return- 
ed to  him  by  the  Clerk  of  the  Senate  and  kept 
by  him  uniu  it  loat  placed  in  the  handt  of  the 
Keeper  of  the  Rollt,  together  toith  other  MI*. 
*  *  •  The  mere  delivery  by  the  Governor  of 
this  bill  to  the  Senate,  at  the  request  of  the  Gen- 
eral Assembly,  was  of  no  effect,  but  was  merely 
an  act  of  courtesy  whidi  was  of  no  legal  effect, 
and  in  contemplation  of  law  the  bill  never  left 
the  Oovtm«r't  hand*  until  it  icaa  placed  in  the 
handt  of  the  Keeper  of  the  RoUt."  (Italics 
ours.) 

The  Keeper  of  the  Bolls  in  Virginia,  It 
seems,  corresiMinds  exactly  with  our  Secretary 
of  State,  as  the  custodian  of  enrolled  bills 
which  have  been  acted  upon  by  the  Governor. 
In  the  opinion  in  that  case  It  was  conclusive- 
ly shown  that  the  Legislature  never  in  any 
way  acted  upon  the  bill  after  the  Oovemor 
returned  tt  to  the  Senate  as  a  courtesy,  but 
that  promptly  upon  his  request,  without  any 
action  whatever  by  the  Legislature,  or  either 
house,  on  the  bill,  It  was  promptly  returned 
to  the  Governor,  approved  by  him,  and  placed 
with  the  Keeper  of  the  Rolls,  and  unquestion- 
ably, as  decided  in  that  case,  thereby  became  a 
valid  law.  No  such  state  of  facts  exists  in 
this  case,  but  the  very  reverse  of  what  oc- 
curred in  that  case  are  the  facts.  It  is  true, 
the  Yirglnia  court  in  that  case  went  on  to 
dedde  that  the  Legislature  had  no  power  to 
request,  nor  the  Oovemor  to  comply  with  the 
request,  to  return  the  bill  to  the  Legislature 
for  Its  further  or  future  action,  but  the  de- 
cision of  that  point  was  clearly  obiter  dicta. 
Our  Supreme  Court,  In  PlcWe  v.  McCall, 
supra,  recUed  in  effect  that  the  Virginia 
court  bad  so  held,  but  our  Supreme  Court 
not  even  by  implication  approved  that  de- 
cision; on  the  contrary,  what  It  did  say 
indicates  that  such  wouhl  not  be  the  law  In 
this  state,  stating: 

"Whether  facts  might  exist  that  would  make 
such  a  recall,  before  the  Executive  had  acted  up- 
on the  bill,  lawful,  need  not  now  be  considered, 
for  such  a  course  would  not  involve  a  viola- 
tion of  the  rule  that  both  at  the  same  time  (the 
Legislature  and  the  Executive)  cannot  have 
power  over  a  bill." 

So  that  neither  the  Virginia  case  nor  the 
case  of  Pickle  v.  McCall  Is  in  point  as  sus- 
taining aiH)elIant's  contention. 

Many  Instances  could  be  mentioned  where- 
in it  would  be  proper,  the  Governor  and  the 


honaes  at  tihe  Leglslatara  scting  In  eraewt, 
at  the  request  of  both  honaes,  for  the  Gover- 
nor to  return  such  a  bill  for  correction,  and 
even  tor  amendmmt,  after  it  l>ad  been  i^oed 
In  his  hands,  and  before  he  acted  upon  it, 
or  the  time  expired  in  wbich  be  was  required 
to  act  upon  it  It  Is  unnecessary  to  mention 
these  Instances.  They  will  readily  occur 
to  any  one.  Of  course,  U  the  Governor  should 
decline  to  return  the  bill,  but  Iceep  It  and  act 
upon  it,  and  especially  approro  and  file  It 
with  the  Secretary  of  State,  as  was  done  in 
the  Virginia  case,  an  altogether  different 
question  would  arise;  but  no  such  state  of 
fact  existed  in  this  instance.  The  very  re- 
verse state  of  tacts  did  exist  So  that,  if  we 
could  look  to  the  journals  at  all  in  this  in- 
stance, they  would  show  that  the  action  o( 
both  houses  and  the  Governor  was  In  ac- 
cordance with  the  legislative  rules  pertaining 
to  such  matters,  and  the  action  of  the  Govern 
nor  and  both  houses  w««  legitimate  and 
pr<^>er,  and  In  no  way  would  they  Invalidate 
the  bill  which  was  passed,  signed,  approved, 
and  published  as  a  law. 

[i]  Further,  even  if  It  coold  be  considered 
that  we  are  in  errw  In  either  or  both  of  the 
propositions  above,  then  the  fact  that  tbe 
Thirty-Second  Leglslatore,  at  Its  regular  ses- 
sion In  1911,  duly  enacted  and  passed  both 
tbe  Bevised  ClvU  Statutes  and  Pmal  Code, 
and  that  said  law  was  fully  re-enacted  there- 
in, thereby  made  tbe  said  law  as  o(Hitalned  In 
these  revisions  perfectly  legal  and  in  every 
way  valid.  We  recited  in  the  original  opin- 
Ufa  both  the  Bevised  Olvll  Statutes  and  tbe 
Bevlaed  Penal  Code,  wherein  tbe  said  act 
was  contained.  So  that  in  any  and  all  events, 
the  said  law  under  which  appellant  waa 
convicted  was  in  every  way  valid  and  legal. 

[8]  Again,  even  if  appellant's  ccmtentlon 
to  the  effect  that  said  act  as  published  was 
not  legally  passed,  but  that  the  first  act  that 
was  delivered  to  the  Governor  tiecame  the 
law,  it  would  be  of  no  avail  to  him,  for  so 
far  as  tbe  offense  charged  and  proven  against 
him  is  concerned,  it  Is  as  fully  covered  by  the 
provisions  of  said  first  act  as  It  is  by  the 
last,  as  will  readily  be  seen  by  compariaon  of 
the  two  sections  18.  In  no  event,  could  ap- 
pellant have  legally  escaped  conviction. 

The  motion  for  rehearing  la  therefore  over- 
mled. 

DAVIDSON,  J.,  absent. 


OLINB  V.  STATBl    (No.  3959.) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  16^ 

1916.     Rehearing  Denied  March  16,  1916.) 

1.   HOMTCIDE  €=9l72— BVIDKNOK. 

In  a  prosecution  for  homicide  dalmed  to 
have  been  the  outgrowth  of  a  oonspicacy  to  carry 
on  a  revolution  in  Mexico,  a  so-called  "Mani- 
festo," written  in.  Spanish,  was  admissible  in 
evidence,  though  defendant  testified  he  knew 
nothing  about  it,  had  never  seen  or  read  It,  and 
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could  not  read  Spanlah,  being  a  drcunuitBDce 
tending  to  show  defendant's  pnrpoae  and  tliat  of 
his  company  and  comrades. 

[£d.  Note.— For  other  cases,  see  Homicide, 
Gent  Di«.  SS  372,  873;  Dee.  Dig.  «=>172.1 
2.  Gbhuhal  Law  «b>1091(9)  —  Affsai.— In- 
structions—Ezokftions—Sutfioienot. 
Bills  of  exceptions  to  the  refusal  to  giye 
special  charges,  merely  stating  that  upon  trial 
defendant  asked  such  a  charge,  quoting  it,  and 
that  the  court  refused  to  gire  it,  to  which  he 
excepted,  and  asked  that  nis  bill  t>e  approved, 
irhich  was  done  by  the  signature  of  the  judge, 
were  insuflBctent  as  failing  to  show  that  the  re- 
quested charges  were  presented  to  the  court  be- 
fore its  charge  was  read  to  the  jury. 

CEM.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  fj  2818,  2943;  Dec.  Dig.  «=» 
1001(9).] 

Appeal  from  District  Court,  Bexar  Oounty ; 
W.  S.  Anderson,  Judga 

duurles  Cline  was  ooavlcted  of  nnuder, 
and  be  appeala    Affirmed. 

Haltom  &  Ealtom,  of  San  Antonio,  for  ap- 
pellant a  O.  McDonald,  Asst  Atty.  Oen., 
for  the  State 

PRBNDBRGAST,  P.  7.  This  is  tbe  second 
appeal  In  this  case.  The  first  is  reported 
in  178  S.  W.  620.  The  same  punishment  was 
assessed  this  time  as  was  on  the  first  trial. 
This  is  a  companion  case  to  that  of  Serrato 
and  Others  t.  State,  reported  in  74  Tex.  Or. 
R.  418,  171  S.  W.  beginning  at  page  1133, 
and  several  other  cases  reported  in  that  vol- 
ume, and  some  other  cases  decided  and  re- 
ported in  subsequent  volumes.  This  trial  was 
In  accordance  with  the  law  as  laid  down  In 
tbe  trials  of  fhe  other  companion  cases  where 
applicable.  None  of  the  questions  are  raised 
on  this  trial  upon  which  the  former  convlc- 
ti<»  was  reversed.  This  trial  was  In  accord- 
ance with  the  opinion  ther^n  rendered  where 
applicable  to  this  trlaL 

Appellant  contends  on  this,  as  he  did  on 
tbe  former,  appeal,  that  the  holding  of  the 
court  as  to  tbe  law  of  principals,  conspiracy, 
etc.,  as  held  in  companion  cases  and  in  this, 
Is  Incorrect  We  have  thoroughly  considered 
this  question  in  all  these  cases,  and  we  have 
no  occasion  to  change  our  views.  In  fact, 
we  are  more  confirmed  each  time  of  the  cor- 
rectness of  our  vlewa  It  is  wholly  unneces- 
sary to  again  dlscass  these  questions. 

[1]  On  the  trial  of  this  cause,  as  in  several 
of  the  others,  the  court  admitted  In  evidence 
what  is  called  the  "Manifesto,"  which  Is  ful- 
ly copied  in  the  opinion  In  the  Martinez  Case, 
171  S,  W,  1154,  over  appellant's  objections. 
Is  our  opinion,  said  document  was  admis- 
sible notwithstanding  he  testified  in  jthls 
case  he  knew  nothing  about  it  had  never 
seen  nor  read  it,  and  could  not  read  Spanish, 
It  being  in  Spanish.  That  document,  like 
all  the  other  war  munitions  and  tbe  several 
articles  found  with  the  company  of  wbidi 
appellant  was  a  member,  was  admissible  as 
a  circumstance,  together  with  all  the  others 
and  the  positive  testimony,  as  tending  to 


show  the  object  and  purpose  of  appellant 
and  his  company  and  comrades.  This  hold- 
ing is  in  accordance  with  our  decision  <« 
this  question  in  all  these  companion  caaes. 
There  is  no  necessity  of  discussing  the  ques- 
tion. 

[2]  Appellant  has  several  bills  of  ei^c&p- 
tions  to  the  refusal  of  the  court  to  give  sev- 
eral Q>eclal  charges  requested  by  him.  There 
is  also  in  the  record  what  is  stated  to  be 
objections  to  the  court's  charge.  It  Is  in  no 
way  authenticated  as  having  been  presented 
to,  seen  by,  or  acted  upon  by,  the  trial  judge. 
Not  a  single  one  of  his  blUs  or  requested 
Charges  show  that  they  were  presented  to 
the  court  at  such  a  time  and  under  such 
circumstances  as  required  by  our  present 
statute  and  the  many  and  uniform  decisions 
of  this  court  thereunder  since  Its  enactment 
In  each  of  his  bills  to  the  refusal  of  the 
court  to  give  his  special  charge  he  merely 
states  that  apon  trial  of  the  cause,  he  asked 
such  dharge,  quoting  it,  and  then  states  that 
the  court  refused  to  give  it,  to  which  he  ex- 
ceed, and  he  asked  that  his  bill  be  approv- 
ed, which  was  done  by  the  signature  of  the 
Judge  thereto.  See  Ross  v.  State,  170  S. 
W.  306,  and  a  great  many  cases  decided  by 
this  court  rtnoe  then;  also  Ryan  v.  State, 
64  Tex.  Cr.  R.  637,  142  S.  W.  878;  Byrd  T. 
State,  69  Tex.  Cr.  R.  35,  161  S.  W.  1068.  A 
great  many  cases  could  be  dted  to  the  same 
elfect  Tbe  decisions  are  uniform  on  this 
subject 

However,  we  will  say  that  we  have  ex- 
amined each  of  appellant's  specially  reqnest- 
ed  charges  which  were  refused,  and,  in  our 
opinion,  the  court  committed  no  reversible 
error  in  refusing  to  give  either  of  them. 

Appellant's  able  attorneys  on  both  appeals 
in  this  case  in  oral  arguments  and  by  brief 
have  forcibly  presented  his  contentions.  We 
have  thoroughly  considered  the  whole  mat- 
ter. We  see  no  necessity  of  reviewing  and 
discussing  the  authorities  nor  in  dlscusdng 
the  various  questions  raised  herein.  They 
have  so  many  times  In  these  companion  cas- 
es been  fuUy  discussed  and  the  authorities 
cited  and  reviewed  there  Is  no  necessity  of 
doing  so  again. 

In  our  opinion,  no  reversible  error  is  pre- 
sented In  this  case,  and  the  Judgment  will 
therefore  be  affirmed. 


MASON  T.  STATE.     (No.  8969.) 
(C!onrt  of  Criminal  Apoeals  of  Texas.    March  1, 

L  (Tbiminai,  I>&w  ^=9448(11)— Homicide  ^=* 
190(1)— Threats— Demianob—Bvidbnce. 
On  a  murder  trial,  where  the  defense  was 
self-defense,  a  witness  testified  that  deceased 
told  her  he  was  mad  at  accused,  wanted  to  Idll 
him,  and  was  going  to  get  rid  of  him.  She 
was  then  asked  whether  deceased  was  mad  at 
the  time  he  made  such  remarks,  and  answered 
that  he  was.  Eeld  that  such  evidence  was  not 
incompetent  as  a  mere  opinion,  but  was  admissi- 
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ble  since  the  statement  made  by  deceased  wma  a 
threat,  and  his  demeanor  at  the  time  of  making 
it,  showing  whether  the  threat  was  jocular  or 
serious,  was  important  as  bearing  on  the  issue 
of  who  start:ed  the  difficulty  wliich  resulted  in 
the  homicide^ 

[Ed.  Note. — ^For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  fS  1036,  1041:  Dec.  Dig.  «=» 
448(11):  Homicide,  Cent  Dig.  {399;  Dec.  Dig. 
«=»190(1).] 

2.  CbiminalLaw  «=»44&—Thbeatknino  Cow- 
duct — IiiFBEBBioN  Made  on  Witness. 

Where  tlie  defense  was  self-defense,  and 
there  was  an  issue  as  to  who  started  the  diffi- 
culty resulting  in  the  homicide  upon  accused, 
approaching  deceased  for  the  alleged  purpose 
of  adjusting  their  difficulty,  it  was  proper  to  al- 
low a  witness  who  saw  the  affray  to  testify  that 
when  deceased  reached  down  and  picked  up  a 
rock  and  drew  back  his  hand  to  throw,  such 
conduct  made  the  impression  on  the  witness' 
mind  that  deceased  was  going  to  immediately 
attack  accused  and  strike  him  with  the  rocic, 
such  impression  being  an  original  impression  (rf 
the  witness  from  a  view  of  the  occurrence  and 
a  part  of  the  res  gestce. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  103&-1039.  1041-104S,  1045, 
1048-1051 ;   Dec.  Dig.  «=»448.] 

3.  HoHiciDC  «ss>300(&)— Pbovokjng  AasAUi.T 
—Defective  Chabqe. 

Where  the  defense  was  self-defense,  tinder 
an  alleged  attack  by  deceased  when  approached 
by  accused  for  the  purpose  of  settling  a  difficul- 
ty, a  charge  on  the  intent  and  conduct  of  accus- 
ed in  approaching  deceased,  which  told  the  jury 
that  if  accused's  acts,  or  words,  or  both  taken 
together,  were  reasonably  "calculated"  to  pro- 
voke, and  did  provoke,  deceased  to  make  an  at- 
tack on  defendant,  defendant  could  not  justify 
the  homicide  on  the  ground  of  self-defense,  was 
defective,  since  defendant  must  do  something 
or  utter  words  which  actually  provoke  the  diffi- 
culty; it  not  being  sufficient  that  such  acts  or 
words  were  calculated  to  provoke. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  $  619 ;   Dec.  Dig.  «=»300(5).] 

4.  Homicide  iS=»300(12)— CHAsaB— Bdbden— 
Reasonable  Doubt. 

In  a  prosecution  for  homicide,  the  defense 
was  self-defense  against  an  attack  upon  accused 
by  deceased  when  approached  by  defendant  for 
the  purpose  of  adjusting  a  difficulty.  The  court 
charged  that  if:  (1)  "Ae  defendant  did  not  go 
to  deceased  with  the  intent  of  provoking  a  diffi- 
culty; or  if  (2)  he  did  so,  he.  did  not,  upon 
reaching  deceased,  use  words  or  do  acts  with 
the  intent  of  provoking  a  difficulty  with  the  ap- 
parent intent  of  killing  deceased  if  he  resisted; 
or  (8)  if  defendant  did  start  out  with  the  intent 
of  seeking  deceased,  and  used  words  or  commit- 
ted acts  calculated  to  provoke  an  assault  by  de- 
ceased, but  did  not  use  such  words  or  commit 
such  acts  with  the  intent  of  provoking  an  attack 
by  deceased  for  the  purpose  of  killing  him ;  and, 
if  the  jury  believed  either  one  or  all  of  such 
propositions,  they  should  find  for  defendant  on 
the  issue  of  provoking  a  difficulty.  Held,  that 
such  charge  was  defective  in  apparently  throw- 
ing the  burden  of  proof  on  defendant  by  requir- 
ing the  jury  to  affirmatively  find  that  defendant 
did  not  approach  deceased  with  the  intent  of 

S revoking  the  difficulty;    whereas  a  reasonable 
oulit  as  to  defendant's  purpose  in  approaching 
deceased  entitled  him  to  acquittal 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  {§  627,  630 ;   Dec.  Dig.  <g=300(12).] 

5.  Homicide  ®=307(2)— Chabqe- Failube  to 
State  Offense. 

Such  charge  was  further  defective  in  failing 
to  inform  the  jury  of  what  appellant  would  be 
guilty,  or  what  should  be  the  verdict  in  case 


the  jury  found  for  him  on  the  iaane  of  provok- 
ing a  difficulty;  manslaughter  and  murder  be- 
ing both  charged. 

[Ed.    Note. — For  other   cases,   see  Homidde, 
Cent  Dig.  i  039;   Dec.  Dig.  «=3307(2).] 

&  HouzoiDE  «=s>300(14)— Qbaboe  — BiSHT  TO 

Asms— SBLr-DEFENSB. 

It  being  in  evidence  that  accnsed  was  armed 
when  he  approached  deceased,  and  there  being 
an  issue  whether  he  had  armed  himself  express- 
ly for  the  purpose' of  approaching  deceased  to 
provoke  a  difficulty,  such  char^  was  further  de- 
fective in  failing  to  tell  the  jury  that  deceased 
had  the  right  to  self-defense  upon  an  assault 
by  accuaed  when  accosting  him  for  the  purpose 
of  settling  the  difficoliar,  though  the  court  cor- 
rectly charged  ttiat  defepdant  had  the  right  to 
arm  himself  before  seeking  deceased  if  he  be- 
lieved himself  to  be  in  danger  of  deadi  or  in- 
jury from  him. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  i  629 ;  Dec  Dig.  «=3S0Oa4).] 

7.  HoMioiDB  «s>188(S)— Dbceasbd'b  Charac- 
tbb— Evidence. 

It  was  error  to  exclude  testimony  that  wit- 
ness considered  deceased  a  fighting  dangerous 
man  and  a  man  of  liigh  temper,  since  defendant 
was  not  restricted  to  his  statutory  right  to 
prove  deceased's  general  reputation,  but  might 
prove  that  deceased  was  dangerous  by  any  tes- 
timony which  showed  that  fact,  the  question  be- 
ing not  so  much  one  of  reputation  as  of  fact 
which  can  be  proved,  either  by  reputation  or 
by  knowledge  of  the  facts  independent  of  repu- 
tation. 

(Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  i  395;   Dee.  Dig.  «=»18S<5).] 

8,  Homicide  «:^188(5) — ^Deceased's  Bsptjta- 
tion— Evidbncb— Coupetbnct. 

Where  a  witness  was  asked  if  she  knew 
whether  deceased  was  a  fighting  man  and  a 
man  of  high  temper,  to  which  she  answered, 
"Yes,  we  considered  bim  so,"  such  testimony 
was  competent  as  evidence  of  deceased's  reputa- 
tion under  the  statute,  where  all  the  people  in 
the  vicinity  seemed  to  have  known  all  the  par- 
ties, and  knew  Che  standing  and  reputation  of 
both  accused  and  deceased  and  the  circumstanc- 
es and  incidents  that  occurred  culminating  in 
the  homicide. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  IMg.  i  305;   Dec.  Dig.  «=3l88(5).] 

Prendergast,  P.  J.,  dissenting. 

Appeal  from  District  Court,  Jdmson  Coun- 
ty ;  O.  L.  Lockett,  Judge. 

Will  Mason  was  convicted  of  murder,  and 
appeals.     Reversed. 

J.  B.  Haynes,  of  Cleburne,  for  appellant. 
C.  C.  McDonald,  Aast  Atty.  Gen.,  for  the 

State. 

DAVIDSON,  J.  Appellant  was  convicted 
of  murder.  The  Jury  assessed  his  punish- 
ment at  six  years'  confinement  In  the  peni- 
tentiary. 

The  record,  so  far  as  the  statement  of 
facts  is  concerned,  is  not  materially  dif- 
ferent from  what  it  was  on  the  former  ap- 
peal as  reported  in  72  Tex.  Cr.  fi.  501,  163 
S.   W.  66. 

[1]  By  bill  of  exceptions  No.  14  it  is  shown 
that  while  Mrs.  Crook  was  testifying  in  be- 
half of  the  defendant,  and  after  she  had 
testified,  in  substance,  that  Oscar  Sbelton, 
the  deceased,  came  to  her  house  one  morn- 
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Ing  about  three  weeks  before  tbe  Ulliog, 
and  said  to  her,  In  substance: 

"Mrs.  Crook,  I  am  mad,  I  am  mad  at  Bill 
Mason.  I  get  so  mad  I  want  to  kill  him ;  and 
that's  not  all ;  I  am  going  to  run  him  out  of 
tbe  neighborhood.  I  am  gomg  to  get  rid  of  liim. 
I  can't  get  along  with  him  and  never  could" 

— defendant's    counsel   at   this   time   asked 
the  witness  the  following  question: 

"At  the  time  Oscar  Shelton,  deceased,  was 
talking  to  you,  and  said  that  he  was  mad  at 
Bill  Mason,  I  will  ask  yon  whether  or  not  he 
was  mad,  if  you  knowr' 

She  would  have  answered: 
"Tea;    Oscar  Shelton  at  the  time  was  yery 
mad." 

This  la  claimed  to  be  admissible  and  ma- 
terial testimony  for  the  defendant,  and  the 
Icnowledge  that  th«  witness  bad  as  to  wheth- 
er or  not  tbe  deoe&sed  was  or  was  not  mad 
was  such  kmwledge  that  the  witness  could 
give  by  answering  yes  or  no,  and  that  it  was 
not  an  opinion  of  the  witness,  but  was  such 
a  fact  OS  could  be  shown.    The  state  objected 
because  It  was  the  opinion  of  the  witness, 
and  the  court  sustained  the  objection,  ex- 
cluding the  testimony.    The  court  qualifles 
this  bill  as  follows:    "Defendant  was  nerer 
told  of  this  conversaticm."     It  would  be  Im- 
material whether  defendant  was  told  about 
the  matter  or  not.    It  was  a  threat,  and,  if 
uncommunicated,  it  would  tend  to  solve  the 
question  as  to  who  began  the  difficulty,  and 
this  was  a  mooted  question  on  the  trial. 
Under  the  defendant's  theory  the  deceased 
began  the  second  difficulty,  and  all  the  testi- 
mony shows  that  be  began  the  first  difficulty, 
which  occurred  15  or.  20  minutes  prior  to  the 
second  difficulty  which  ended  in  the  homi- 
cide.   This  testimony  was  Clearly  admissible. 
It  Is  true,  the  deceased  said  to  Mrs.  Crook 
that  he  was  mad  and  very  mad,  and  made 
threats.    We  hardly  think  that  this  was  suf- 
fldent  ground,  and  the  court  does  not  put  it 
upon  that  ground,  nor  did  the  state  put  It 
upon   that   ground.     The  state  claimed   it 
was  an  opinion,  and  the  court  says  defend- 
ant was  never  told  of  it.    The  condition  of 
tbe  mind  of  the  deceased  at  the  time  he  made 
the  threats  was  of  grave  import    If  it  was 
Jocular,  not  serious,  it  would  amount  to  a 
great  deal  leas  on  its  weight  than  it  he  was 
serious,  determined,  and  mad  and  outraged 
wltb  the  defendant  at  tbe  time  he  made  the 
tlireatfi.     This  character  of  testimony  has 
always  been  held  admissible.     It  is  not  an 
opinion;    it   is   the    statement   mora   of   a 
fact    than  a  conclusicHi.     It  is   a  sort  of 
stkortbaod  rendering  of  the  fact.    The  facial 
expression,  tone  of  the  voice,  and  many  oth- 
er  tilings  of  that  sort  In  connecticKi  With 
statement  and  manner  of  the  deceased  at  the 
time   be  made  the  statement  would  not  be 
well  conveyed  to  the  minds  of  the  Jury  1^ 
tbe  wltnesa    The  fact  that  a  man  might  be 
au^ry  or  in  a. good  humor;  that  he  la  Jocular 
and  laughing,  or  serious  in  his  statement — 
are  matters  that  cannot  well  be  conveyed  to 


the  minds  of  the  Jury.    This  is  exemplified 
in  many  of  the  decisions,  and  in  many  ways. 

We  hardly  deem  It  necessary  at  this  late 
date  to  cite  authorities  in  support  of  this 
proposition.  One  of  the  late  cases  Is  to  be 
found  reported  in  Duke  v.  State,  61  Tex.  Cr. 
R.  441,  134  S.  W.  T05.  This  was  important, 
it  seems,  under  the  facts  of  this  case.  The 
evidence  shows  that  deceased  had,  on  differ- 
ent occasions,  threatened  to  kill  or  run  appel- 
lant out  of  the  country,  and  up  to  within  a 
very  short  time  of  the  day  of  the  homicide 
these  threats  had  been  made.  On  the  morn- 
ing of  the  trouble  the  imrties  were  picking 
cotton,  the  deceased  coming  In  later  than  ap- 
pellant, and  the  facts  show  he  pldted  rapid- 
ly and  caught  up  with  appellant,  who  was 
picking  cotton  ahead  of  him,  and  as  soon  as 
be  caught  up  with  him  he  took  off  his  cotton 
sack  and  went  to  where  appellant  was  and 
raised  trouble  with  him;  that  he  had  a  rock 
in  his  hand,  and  grabbed  appellant  by  his 
shirt  collar  and  tore  his  shirt  Appellant 
also  caught  deceased  by  the  collar.  He 
also  had  a  rock  in  his  hand.  They  were  sep- 
arated by  one  of  the  witnesses,  who  testified, 
and  in  fact  this  seems  not  to  have  been  a 
controverted  fact  Appellant  went  away,  he 
said,  to  have  deceased  arrested,  and,  after 
going  to  the  house  where  he  was  living, 
changed  his  mind,  and  said  he  would  go  back 
and  talk  the  matter  over  and  see  if  they 
could  not  adjust  the  trouble.  He  seemed  to 
be  afraid  of  the  deceased.  The  state,  how- 
ever, met  this  by  showing  by  a  witness  that 
appellant,  when  he  started  away,  said  he 
would  come  back  and  have  It  out  with  the 
deceased.  There  is  also  a  controversy  as  to 
why  appellant  went  to  the  house.  The 
state's  contention  Is,  which  they  Introduced 
evidence  to  sustain,  that  he  went  to  the 
house  after  his  pistol.  Appellant's  testi- 
mony along  this  line  was  that  he  had  his 
pistol  with  him  in  his  coat,  which  was  on 
a  cultivator;  that  he  put  on  his  coat  and 
went  to  the  house.  There  is  also  evidence 
pro  and  con  as  to  what  occurred  when  appel- 
lant returned.  His  side  of  it  would  make  the 
deceased  again  the  aggressor.  The  state's 
theory  of  it  was  that  appellant  came  back 
and  renewed  the  difficulty.  Under  all  these 
circumstances  we  think  this  testimony  was 
clearly   admissible. 

[2]  While  Albert  Mason  was  testifying  for 
the  defendant  he  stated,  among  other  things, 
that  he  was  in  the  field  picking  cotton  where 
the  shooting  of  deceased  by  appellant  occur- 
red; that  after  the  first  difficulty  in  the 
field  between  defendant  and  deceased,  de- 
fendant went  off  and  afterwards  returned 
and  walked  up  pretty  close  to  deceased  and 
said  something ;  that  deceased  pulled  off  his 
sack  and  stooped  down  like  he  was  picking 
up  something,  and  after  he  got  up  he  had 
a  rock  in  his  hand,  which  he  drew  back, 
and  appellant  shot  At  this  juncture  de- 
fendant's counsel  asked  the  witness  tbe  fol- 
lowing question: 
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"At  the  time  Oscar  Shelton  had  hia  hand 
drawn  back  with  a  rock  in  his  hand,  as  yon 
have  just  stated,  and  while  Will  Mason  was 
standing  near  him,  did  it  make  any  impression 
on  your  mind,  and,  if  so,  what  was  Oiat  im- 
pression?" 

Witness  woald  have  answered: 

"Tes ;  it  did  make  an  impression  on  my  mind, 
and  that  impression  was  that  Oscar  Shelton 
was  going  to  Immediately  attack  Will  Mason 
with  the  rock,  and  that  he  was  going  to  imme- 
diately strike  him  with  the  rock." 

Thla  was  offered  a«  a  part  of  the  rea  geatee, 
and  because  It  was  an  original  Impression 
of  the  witness,  viewing  the  facts  as  he  saw 
theta  at  the  time  of  the  occurrence,  and  tor 
which  no  evidence  could  be  well  substituted, 
and  that  It  was  a  part  of  the  transaction,  11- 
lustrating  the  effect  likely  to  be  produced  by 
the  conduct  and  acts  of  the  deceased  upon 
the  mind  of  the  defendant  at  the  time  of  the 
shooting.  The  state  objected  because  Imma- 
terial, irrelevant,  leading,  suggestive,  and 
calling  for  the  oonclusion  of  the .  witness, 
which  was  sustained  by  the  court.  The 
court  signs  this  bill  by  stating  that  this 
witness  was  some  distance  away,  and  his 
statement  would  be  simply  an  opinion  when 
the  Jury  had  all  the  facts  and  were  in  as 
good  a  position  to  form  an  opinion  as  the 
witness.  Tills  question  came  before  us  in 
the  case  of  Latham  v.  State,  172  S.  W.  797, 
and  was  fully  reviewed  la  an  opinion  on 
rehearing  by  Judge  Harper.  That  case  fol- 
ly sustains  the  position  of  appellant.  The 
court  was  in  error.  It  is  unnecessary  to  re- 
view the  Latham  C3ase,  or  the  authorities 
dted.    It  announces  the  correct  rule. 

These  are  the  two  main  propositions  stress- 
ed by  appellant  in  his  brief.  He  also  urges 
that  the  charge  la  not  in  accord  with  the 
law  nor  with  the  rulings  of  this  court  <m 
former  appeaL  Looking  to  another  trial, 
and  without  reviewing  seriatim  these  ques- 
tions. It  may  be  advisable  to  call  the  court's 
attention  to  the  language  employed  la  the 
<^rgea  The  charge  <m  provoking  a  diffi- 
culty, to  say  the  least  of  It,  is  very  inarUsti- 
cally  drawn.  In  this  connection  the  court 
charged  the  Joiy,  in  connectl<ui  with  self- 
defense,  that: 

"If  you  believe  beyond  a  reasonable  doubt 
that  the  defendant,  after  he  and  deceased  were 
separated  in  the  first  difficulty  in  the  field,  left 
where  the  deceased  was  and  afterwards  return- 
ed to  the  deceased  armed  with  a  pistol  and 
went  to  where  the  deceased  was  picking  cotton, 
and  by  his  acts  or  words,  or  by  both  words  and 
acts,  made  with  the  intent  and  purpose  of  pro- 
voldng  a  difficulty  with  the  deceased,  and  with 
the  a^arent  intention  of  killing  the  deceased 
or  of  inflicting  upon  bim  serious  bodily  injury, 
and  that  such  acts  or  words  or  both  together,  if 
any  there  were,  were  reasonably  calculated  to 
provoke  the  deceased  to  make  an  attack  on 
the  defendant,  or  to  cause  the  deceased  to  at- 
tempt or  to  threaten  to  do  so ;  and  if  the  same 
was  so  used  by  defendant  or  made  with  such 
apparent  intent,  and  if  you  find  that  under  such 
provocation,  if  any,  the  deceased  made  a  demon- 
stration which  reasonably  indicated  to  the  de- 
fendant that  he  was  then  in  danger  of  death  or 
of  such  serious  bodily  injury  at  the  hands  of 
''he  deceased;   or  if  you  behave  that  said  acts 


or  words,  or  both  taken  together,  were 
ably  calculated  to  provoke,  and  did  provoke,  tbe 
deceased  to  make  an  attack  on  tbe  defendant- 
then  you  are  instructed  that  the  defendant  ooold 
not  justify  the  homidde  on  the  groimd  ct  scU- 
defense ;  and  if  he  then  shot  and  killed  the  de- 
ceased, under  such  drcumstanoesi,  with  mafie* 
aforethought,  he  would  be  guilty  of  mmder." 

[S,4]  The  latter  danse  of  tbe  diarge  is 
In  the  alternative  as  to  what  bad  prevloasly 
been  given  by  the  court  In  order  to  pro- 
voke a  difflcalty  defendant  nmat  do  some- 
thing, or  utter  words  which  do  provoke  the 
difficulty.  If  defendant  provoked  tbe  deceas- 
ed to  make  an  attack  on  him  in  order  that 
he  might  have  an  opportunity  of  kllUng  bim, 
the  homidde  would  or  could  be  murder ;  but 
U  less  than  Intent  to  kill.  It  would  be  man- 
slaughter in  case  oC  a  IdlUng.  It  Is  not  soffi- 
dent  that  It  was  calculated  to  provoke  tbe 
difficulty.  It  must  provtAe  It  But  OtMt  is 
referred  to  more  to  call  attenticHi  to  what 
follows  in  the  court's  diarge.  In  this  con- 
nection he  further  charged  on  this  issue: 

"Ton  are  further  instructed:  (1)  That  if  yon 
believe  that  the  defendant  did  not  go  to  tbe  de- 
ceased in  the  field  with  the  intent  and  porpoee 
of  provoking  a  difficulty  with  the  deceased ;  or 
(2)  if  he  did  do  so,  if  when  be  reached  the  de- 
ceased the  defendant  did  not  then  use  any  words 
or  commit  any  acts  with  the  intent  and  purpose 
of  provoking  a  difficulty  with  the  deceased  with 
the  apparent  intent  of  killing  the  deceased  if  he 
resisted  the  same,  or  of  inflicting  serious  bodily 
injury  upon  him;  or  (8)  if  you  l>elieve  from 
the  evidence  that  the  defendant  did  go  to  tbe 
field  with  tbe  intent  and  purpose  of  seeking  tlie 
deceased,  and  after  arriving  there  that  he  did 
use  words  or  commit  acts  that  were  calculated 
to  prov<dce  the  deceased  to  make  an  assault  ui>- 
on  nim,  but  you  further  believe  that  the  defend- 
ant did  not  do  so  with  the  intent  and  purpose 
of  provoking  the  deceased  to  make  an  attack  on 
him  for  the  purpose  of  killing  tbe  deceased  or 
of  doing  him  some  serious  l)odilv  injnry — tbea 
yon  are  instructed  that  if  yon  beheve  either  one 
of  the  above  three  propositions,  or  all  of  them, 
yon  find  in  favor  ot  uk  defendant  on  tiie  is- 
sue of  provoking  a  difficulty." 

Intent  and  act  must  concur.  Tbe  difficulty 
must  thoeby  be  provoked. 

Several  objectiona  are  urged  to  this  diai^e. 
One,  that  It  is  on  the  weight  of  tbe  evidence; 
it  is  negative  and  resolves  tbe  donbt  In  favor 
of  the  state  and  against  the  defendant  and 
places  the  burden  on  tlie  defendant  and 
this  is  emphasised  by  reason  of  tbe  fact  that 
nowhere  in  this  part  of  the  diarge^  when  be 
quits  the  alternative.  Is  tbe  Jury  charged  to 
give  appellant  the  benefit  of  the  rea«ooable 
doubt  In  some  of  the  decisions  It  has  beat 
held  that  where  a  charge  of  this  sort  la  giv- 
en, which  apparently  throws  the  burden  of 
proof  upon  the  defendant  as  tbla  duugs 
does,  it  was  subseqaently  cured  or  rmdered 
of  no  serious  damage  by  reasmi  of  tbe  ftet, 
that  tbe  court  would  tb&n  in  that  oonnedioD 
charge  tbe  Jury,  "or  If  you  have  a  reason- 
able doubt  of  this  proposition,  yon  will  ac- 
quit" but  that  is  not  in  this  charge.  It  be- 
gins by  telling  them  that  if  the  Jury  slKMild 
bdleve  the  defendant  did  not  go  to  the  de- 
ceased in  the  field  with  the  Intent  and  pur- 
pose of  provoking  a  difficulty  with  tbe  d» 
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ceased,  eta  niety  do  not  bave  to  flod  af- 
firmatlTely  tbat  be  did  not  It  being  8uffi> 
dent  tf  tbere  was  a  reasonable  donbt  as  to 
bis  purpose — and  tbe  testimony  brongbt  tbat 
issue '  sharp  In  tbis  case— tbe  Jnry  abonld 
liave  been  told  to  resolve  tbe  reasonable 
doubt  In  favor  of  appell^t. 

[S,  f]  Again,  this  charge  does  not  inform 
tbe  jury  under  the  circumstances  of  what  ap- 
pellant would  be  guilty,  or  what  should  be 
tbe  verdict  of  tbe  Jury  in  case  they  found 
for  bint  on  the  issue  of  provoking  a  diffi- 
culty. Manslaughter  was  charged  in  tite 
case  as  well  as  murder.  Self-defense  was  in 
the  case,  and  provoking  the  difficulty  was 
used  by  the  state  to  cut  off  appellant  from 
bis  theory  of  self-defense.  If  appellant  went 
back  and  provoked  the  difficulty  for  the  pur- 
pose of  killing  or  inflicting  serious  bodily  in- 
Jury,  or  if  be  itrovoked  even  for  a  misde- 
meanor contact,  appellant  would  be  debarred 
of  self-defense,  bat  tbe  court  does  not  tell 
tbe  Jury  In  this  charge  what  their  conclusion 
should  be  if  they  found  favorably  for  de- 
fendant on  the  Issue  of  provoking  the  diffi- 
culty, and  this  is  emphasized  by  the  follow- 
ing charge: 

"You  are  instructed  that  tbe  defendant  had 
the  right  to  arm  himself  if  be  believed  that  he 
was  in  danger  of  deatii  or  serious  bodily  injury 
from  the  deceased,  and  to  approach  the  deceased 
with  the  intention  and  purpose  of  adjusting 
their  differences." 

That  is  all  there  is  in  ttie  charge  witb  ref- 
erence to  the  right  of  tbe  defendant  to  arm 
himself  and  approach  the  deceased  and  de- 
mand an  explanation,  or  to  ascertain  bis  in- 
tent and  purpose.  As  we  understand  tbe  law, 
appellant  had  tiiis  right  The  evidence  is  in 
the  case  making  the  issue.  Now  if  he  went 
to  see  the  deceased  for  the  purpose  of  ad- 
Justing  the  difficulty  and  settling  that  trou- 
ble amicably,  and  deceased  made  the  attack 
on  him,  be  certainly  would  have  the  right  of 
self-defense,  but  the  Jury  was  not  so  told. 
Nor  is  the  Jury  anywhere  informed  of  de- 
fendant's rights  under  tbat  phase  of  this 
record.  This  question  has  been  often  dis- 
cussed, and  In  many  cases  tbat  might  be 
dted,  but  we  wUl  go  no  farther  back  than 
Shannon  y.  State,  85  Tex.  Cr.  R.  2,  28  S. 
W.  687,  00  Am.  St  Rep.  17.  If  be  went  back 
to  adjust  the  difficulty  amicably  with  de- 
ceased, and  deceased  made  an  attack  on  him, 
be  would  have  a  right  of  self-defense.  This 
was  an  issue  in  the  case,  which  antagonized 
sharply  and  critically  the  question  of  pro- 
voking a  difficulty.  'FbB  state  contended  de- 
fendant went  back  and  provoked  deceased  to 
enter  into  a  difficulty  in  order  that  he  might 
kill  him  or  inflict  upon  him  serious  bodily 
injury.  The  proof  shows  he  did  kill  him. 
Appellant's  theory  was  that  be  went  back  to 
adjust  matters,  and  when  he  reached  within 
a  few  feet  of  where  deceased  was,  he  threw 
off  his  cotton  sack  and  grabbed  a  rock  and 
threatened  to  kill  appellant  and  bad  it  in  a 
striking  attitude  when  be  shot   This  evidence 


was  olterei  by  the  defendant  to  meet  tba 
state's  evidence  that  he  had  gone  off  and  arm- 
ed himself  with  a  pistol,  and  said,  before  get- 
tlDg  his  pistol,  that  he  was  going  to  come  back 
and  have  it  out  with  deceased,  and  whm  he 
returned  said  to  deceased,  in  substance,  "You 
have  been  wanting  to '  make  trouble  all 
along."  Now  under  those  circumstances  the 
issue  was  sbaiply  drawn  as  to  whether  be 
came  back  to  provoke  the  difficulty,  after 
arming  himself,  or  whether  be  had  the  pis- 
tol before  he  went  away  and  came  back,  after 
condndlng  not  to  have  deceased  arrested,  to 
talk  the  matter  over  with  him  and  see  it 
tbey  could  not  adjust  the  trouble,  and  when 
be  came  deceased  was  the  aggressive  party, 
as  he  had  been  in  the  first  difficulty.  These 
were  matters  of  fact  and  could  not  he  de- 
cided by  the  court,  but  must  be  solved  by  the 
Jnry  under  appropriate  instructions.  The 
state  liad  a  right  perbajw,  under  this  testi- 
mony to  have  tbe  diarge  of  provoking  the 
difficulty  submitted  to  the  Jury.  It  was  so 
held  on  the  former  appeal,  but  the  defend- 
ant bad  the  right  to  meet  this  issue  of  pro- 
voking a  difficulty,  as  was  decided  in  Shan- 
nc«  y.  State,  supra,  by  showing  he  went 
there,  not  for  the  purpose  of  killing  him, 
but  to  adjust  their  troubles  tf  he  could. 

Tbis  much  has  been  said  with  reference 
to  the  charge,  so  tbat  upon  another  trial 
those  matters  will  not  be  the  subject  of  criti- 
cism. I  have  not  taken  up  the  exceptions 
seriatim  to  tbe  charge  as  presented,  but  have 
gone  over  tbe  matter  in  a  goieral  way. 
Tbere  are  quite  a  number  of  those  excep- 
tions and  sjpedal  diarges  asked,  which  were 
refused. 

[7]  There  is  another  question,  presented  by 
bill  of  exceptions,  it  may  be  well  enough  to 
notice.  Mrs.  Mason,  mother  of  appellant,  tes- 
tified, and  was  asked  U  she  knew  whether 
Oscar  Shelton  "was  a  fighting  dangerous  man 
and  a  man  of  high  temper,"  to  which  wit- 
ness answered,  "Tes;  we  considered  him 
so."  After  this  question  had  been  answered, 
the  county  attorney  objected,  and  requested 
tbe  court  to  withdraw  it  from  the  Jury,  which 
the  court  did.  Without  going  into  any  de- 
tailed statement  of  the  bill  and  inddental 
matters,  we  think  this  was  error.  It  is  true 
the  statute  provides  in  homidde  cases,  where 
threats  come  as  a  part  of  the  case,  the  de- 
fendant may  introduce  tbe  general  reputation 
of  the  deceased  as  being  a  violent  and  dan- 
gerous man  and  one  likely  to  execute  threats. 
This  is  a  statutory  rule,  and  based  upon  the 
Idea  that  general  reputation  would  be  known 
in  the  community  and  therefore  to  tbe  de- 
fendant and  tbis  by  reason  of  the  fact  it  was 
general  reputation.  By  this  means  and  un- 
der the  terms  of  the  statute  the  defendant 
may  prove  the  bad  reputation  in  these  re- 
spects of  tbe  deceased.  However,  this  does 
not  predude  the  defendant  from  proving  that 
deceased  was  a  dangerous  man  by  any  tes- 
timony which  showed  that  fact  and  that  the 
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defendant  was  aware  of  that  &ct  Thla 
question  came  for  pretty  thoron^  adjudica- 
tion in  Childers  v.  State,  30  Tex.  App.  160, 
16  S.  W.  903,  28  Am.  St  Rep.  899.  Without 
going  to  tbe  decision,  but  repeating  from 
tbe  syllabus  or  headnotes.  It  la  said : 

"The  character  of  the  deceased  as  a  dangerous 
and  desperate  man  might  have  been  proved  by 
general  repntation,  but  that  such  proof  might 
have  been  made  did  not  deprive  the  defendant 
of  the  right  to  prove  that  he  had  received  infor- 
ouUJon  of  the  deceased's  character  from  other 
sources.  It  was  immaterial  from  what  source 
be  received  such  information,  if  it  was  reason- 
ably sufficient  to  create,  and  did  create,  in  his 
mind  the  belief  that  deceased  was  a  dangerous 
and  desperate  man.  His  belief  and  the  reason- 
ableness of  it  were  questions  of  fact  for  the 
jury  to  pass  upon,  and  he  was  entitled  to  have 
the  jury  placed  in  possession  of  all  the  facts 
known  to  him,  and  which  he  claimed  influenced 
him  in  committing  the  liomicide,  to  the  end 
that  the  jury  might  view  the  appearances  of 
danger  from  his  standpoint" 

This  Is  a  very  clear,  lucid  statement  of 
the  rule,  and  so  far  as  we  are  aware  it  has 
beea  followed  in  tbe  decisions  of  this  state. 
It  is  a  correct  rule.  Tbe  question  Is  not  one 
BO  much  of  reputation,  but. of  fact,  which  can 
be  proved  by  reputation  or  by  knowledge  of 
tbe  facts  Independent  of  tbe  reputation  on 
the  part  of  tbe  defendant.  Of  course,  these 
matters  must  be  brought  home  to  tbe  knowl- 
edge of  tbe  defendant,  and  the  record  In  this 
case  shows  abundantly  that  be  did  know 
these  facts,  and  that  he  knew  tbe  man  prac- 
tically all  bis  life,  and  that  he  was  afraid 
of  lilm.  He  bad  threatened  to  kill  him  if  be 
did  not  leave  tbe  country,  and  he  left  tbe 
country  two  or  three  times,  and  returned, 
and  these  threats  were  renewed.  See,  also, 
Spencer  v.  State,  69  Tex.  Or.  R.  217,  128  8. 
W.  118;  Brooks  v.  State,  24  Tex.  App.  274, 
5  S.  W.  852 ;  Johnson  v.  State,  28  Tex.  App. 
17,  11  S.  W.  667;  Walker  v.  State,  28  Tex. 
App.  608,  13  S.  W.  860. 

[8]  Tbe  answer  of  this  witness  as  detail- 
ed, we  think  was  sufficiently  in  compliance 
with  tbe  statute,  even  under  the  general  prop- 
osition. She  said,  yes,  she  knew  it,  and  that 
they  regarded  deceased  as  a  fighting  and  dan- 
gerous man.  AH  tbe  people  around  there 
seemed  to  have  knovra  all  tbe  parties,  and 
knew  the  standing  and  reputation  of  both, 
and  knew  tbe  circumstances  and  incidents 
that  occurred.  Of  course,  as  to  the  fact  that 
tbe  man  was  dangerous,  and  of  which  ap- 
pellant had  no  knowledge.  Isolated  acts  might 
not  be  provable;  but,  where  be  knew  bis 
dangerous  diaracter  from  facts  and  circum- 
stances, be  could  prove  tbe  fact  that  he  was 
a  violent  and  dangerous  man  Independent  of 
general  reputation.  This  be  could  prove  by 
general  reputation,  or  If  he  had  knowledge 
Independent  of  general  reputation,  he  could 
as  well  so  prove.  Upon  another  trial,  if  this 
testimony  is  offered,  we  thinlc  it  should  be 
admitted. 

For  the  errors  indicated  tbe  Judgment  Is 
reversed,  and  the  cause  remanded. 


PRENDKRGAST,  p.  J.  (dissenting).  Tbe 
trial  judge  was  clearly  right  In  refusing  to 
permit  Albert  Mason  to  testify  tbe  impression 
made  on  iiia  mind  by  what  he  said  deceased 
did  when  be  picked  up  a  roclL  Men  are 
neither  condemned  nor  exonerated  by  tbe  im- 
pression made  on  tbe  mind  of  another.  Tbe 
dedsien  in  tbe  Latham  Case  to  the  contrary 
is  not  the  law.  So  the  court  was  correct  In 
excluding  the  testimony  of  Mr&  Mason  as  to 
deceased  being  a  dangerous,  eta,  man.  Tbe 
cases  cited  by  Judge  DAVIDSON  do  not  so 
bold.    They  are  not  In  point 

About  the  only  Just  criticism  of  tbe  court's 
charge  is  in  the  second  paragraph  of  tbe 
eighth  subdivision,  wherein  he  submits  tbe 
converse  of  the  first  paragraph  in  numbers 
(1),  (2),  and  (3),  in  not  foUowing  "if  you  be- 
lieve" with  "or  have  a  reasMiable  doubt" 
It  may  be  tliat,  taking  tbe  charge  as  a  wbole^ 
tills  evui  was  supplied. 


KNIGHT  V.  STATE.     (No.  3943.) 
(Court  of  Criminal  Appeals  of  Texas.    March  1, 

me.) 

1.  CRIMINAI,   IjAW   9=>586  —  CONTUniAHCB— 

Right  to. 
A   continuance   is  no   longer  a   matter  of 
right,  but  is  one  addressed  to  the  soand  discre- 
tion of  the  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1311;  Dec.  Dig.  <S=>586.] 

2.  OanmtAj.  IjJlw  «s>595(1)— Oontutuahcb— 
Right  to. 

Accused,  having  testified  tliat  the  wife  of 
the  deceased  told  mm  deceased  was  going  to 
kill  Iiim,  was  contradicted  by  the  wife.  Accused 
was  convicted  of  murder,  instead  of  manslaogb- 
ter.  Held,  that  the  refusal  of  a  continuance  to 
procure  the  attendance  of  an  absent  witness, 
who  wonld  have  testified  that  the  wife  of  de- 
ceased made  tlie  statement  accused  attributed  to 
her,  and  that  deceased  told  her  he  had  in  ac- 
cused's presaice  uttered  slanders  concerning  ac- 
cused's girls,  was  error,  for  at  any  rate  the  jury 
probably  wonld  not  liave  found  accused  ^ilty 
of  more  than  manslani^ter,  bfi  h«  beliered  de- 
ceased uttered  the  slandtfs. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dlfe  {  1323;   Dec.  Dig.  «=>596(D.] 

8.  CBiJaNAL   Law    «=396(2)  —  Triai,  —  Evi- 

nsNCK. 

In  prosecution  for  hcHnidde,  where  the  state 
introduced  hi  evidence  part  of  a  conversation 
between  accused  and  another  relating  to  dif- 
ficulty with  deceased,  accused  should  M  allow- 
ed to  show  the  whole  matter. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  S  862 ;  Dea  Dig.  «=>396<2).] 

Appeal  from  District  Conrt,  Hardin 
County. 

John  Knight  was  convicted  of  murder,  and 
he  appeals.     Reversed  and  remanded. 

Stevens  &  Stevens,  of  Houston,  Singleton  & 
Nail  and  Coe  &  Coe,  all  of  Kountze,  and 
Ixine,  Wolters  &  Storey,  of  Houston,  for  ap- 
pellant C.  C.  McDonald,  Asst  Atty.  Gen., 
for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
murder,  and  Us  punishment  assessed  at  15 
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Tears'  conflnement  In  ttie  state  penitentiary. 

The  state's  case  Is  that  111  will  existed  be- 
tween appellant  and  his  brother-in-law,  J. 
M.  Wilson,  deceased.  Hie  state  does  not  un- 
dertake to  show  the  specific  canse  of  the 
trouble  between  the  two  men,  and  the  reason 
for  the  existence  of  the  111  will,  farther  than 
to  show  that  deceased  bad  been  Informed 
that  appellant  had  employed  Bngene  Dagle 
to  whip  him  (deceased).  With  this  proof, 
the  stats  then  showed  that  on  the  morning  of 
the  difficulty  appellant  went  to  the  town  of 
Batson,  armed  with  a  shotgun,  and  went  into 
the  Mateson  saloon  and  looked  aronnd  In 
there  as  if  seeking  some  one,  and  then  went 
on  out  in  front  of  Perkins'  bntcber  shop. 
After  he  had  been  sitting  there  a  few  min- 
utes deceased  came  driving  down  the  street, 
as  the  state  contends,  with  a  whip  in  one 
hand  and  the  buggy  lines  in  the  other.  As 
he  got  opposite  appellant,  appellant  shot;  de- 
ceased falling  out  of  the  buggy.  After  he 
fell,  appellant  shot  again ;  and  while  deceas- 
ed was  on  his  all  fours  struggling  to  get  up, 
appellant  loaded  his  gun,  stepped  near  to 
hlni,  and  again  shot  him. 

The  testinxmy  offered  in  behalf  of  appel- 
lant would  show  m  will  of  long  standing  ex- 
isting on  the  part  of  deceased ;  that  during 
the  week  before  the  homicide, deceased,  while 
talking  to  E.  McGlendon,  had  said  nothing 
but  a  shotgun  would  settle  the  trouble  be- 
tween him  and  appellant,  and  during  the 
conversation  had  made  remarks  severely  re- 
flecting on  the  family  and  daughters  ot  de- 
ceased. Appellant,  his  wife,  and  daughters 
testify  that  two  days  aftet  this  conversation 
with  McClendon  deceased  came  to  the  home 
of  appellant,  armed  with  a  shotgun,  with  the 
apparent  intention  of  killing  appellant,  but 
was  prevented  by  Mrs.  Knight  and  the  flight 
of  appellant ;  that  as  he  left  he  called  appel- 
lant's daughter  'a  God-damned  white-headed 
little  bitdi,"  and  called  to  appellant,  "God 
damn  yon,  you  needn't  run,  I  am  going  to 
kiU  you  anyhow."  Mrs.  Budrou  and  her 
son,  Ous  Budrou,  both  testify  that  on  Sat- 
urday before  the  homicide  deceased  was  at 
their  home,  and  In  a  conversation  with  them, 
Gus  Budrou  testifies,  he  said: 

"  'Mrs.  Budrou,  I  guess  yoa  heard  that  I  kill- 
ed John  Knight?'  He  was  talking  to  my  moth- 
er. She  said,  'No,  Mr.  Wilson,  I  fieatd  that  you 
tried  to  kill  him;'  and  he  said,  "Yes,  I  went 
there  to  kill  him;  but  I  didn't  kiU  him;  bis 
wife  and  <me  of  his  glris  was  the  cause  of  me 
not  killing  him;'  and  he  said,  'Mrs.  Budrou, 
this  will  never  be  settled  until  one  of  us  dies ; 
and  he  said,  'The  man  that  pulls  the  trigger 
first  is  the  man  that  lives  the  loneest*  This  is 
all  about  his  bunch  of  bitches.  He  was  refer- 
ring to  Mr.  Knight's  pirls  when  he  used  those 
names.  He  was  talking  to  mamma,  and  she 
said,  'I  thought  they  were  ladies,  and  I  didn't 
know  they  was  that  kind  of  people:'  and  he 
said,  "Mrs.  Budron,  you  know  that  old  negro 
Gloi^ — negro  woman  in  Batson?"  And  she  said, 
'Yes;'  and  he  said,  "They  are  lower  down  than 
her.'  And  she  said,  'You  ought  to  be  careful 
how  you  are  talking  that  way;  yon  know,  if  Mr. 
Knlgnt  gets  hold  of  that,  there  is  liable  to  be 
trouble.'  And  he  said,  'I  don't  care  If  he  gets 
hold  of  it  or  not:  you  can  tell  the  old  son  of  a 
bitch  if  you  want  to.'" 


Gus  Bndroa  also  testifles  be  told  appel- 
lant about  this  conversaticm  the  same  day. 
AppeUant  then  testifies  that,  after  having 
been  told  of  these  matters  by  McClendon  and 
Gus  Budrou,  he  purchased  some  buckshot 
shells  and  carried  his  gun  with  him  to  de- 
fend himself.  Mir.  H.  C.  Camp  testifies  that 
he  had  some  business  with  appellant,  and 
whUe  on  his  way  to  see  him  he  met  Mr.  WU- 
son,  the  deceased,  and  Wilson  had  said: 

"If  you  have  got  any  business  with  that  <dd 
bastard,  you  had  better  fix  it  np,  because  I  am 
going  to  fix  him  when  I  catch  him  from  the 
house." 

Defendant's  testimony  would  show  that  he 
was  informed  of  all  these  matters,  and  that 
he  made  an  engagement  with  Mr.  Camp  to 
meet  him  In  Batson  on  the  day  of  the  homi- 
cide, and  he  was  there  for  that  purpose,  and 
says  he  was  in  front  of  Perkins'  •  butcher 
shop,  waiting  for  Mr.  Camp,  as  that  was  the 
place  they  had  agreed  to  meet  He  and  his 
witnesses  would  have  deceased  come  driv- 
ing down  the  street,  and  as  he  got  opposite 
appellant  he  reached  with  his  right  hand 
into  the  bottom  of  his  buggy,  looking  at  ap- 
pellant, when  appellant  Shot  AppeUant  tes- 
tified that  from  the  previous  acts  and  con- 
duct of  deceased,  and  the  conversations  with 
deceased  reported  to  him,  he  believed  de- 
ceased was  reaching  for  a  weapon  with 
which  to  kill  him. 

The  above  6>'n(^>sls  presents  a  general  out- 
line of  the  two  theories,  and  Is  soffldent  to     • 
render   Intelligible   the    disposition    of   the 
three  questions  presented  by  appellant  for  a 
reversal  of  the  case 

[1,2]  When  the  case  was  called  for  trial 
appellant  moved  to  continue  the  case  on  ac- 
count of  the  absence  of  Mrs.  Mary  Blley, 
whom  the  record  shows  was  prevented  from 
attending  court  by  the  sickness  of  one  of 
her  children.  By  Mrs.  Riley  appellant  states 
he  expected  to  prove  the  facts  hereinafter 
recited.  In  passing  on  the  questi<m  of  wheth- 
er or  not  error  was  committed  by  the  court, 
the  matter  must  be  viewed  in  the  light  of  the 
entire  record,  when  it  was  again  presented 
as  error  in  the  motion  for  a  new  trial.  A 
continuance  is  no  longer  a  matter  of  right, 
but  is  a  matter  addressed  to  the  sound  dis- 
cretion of  the  court,  and  the  court  has  a 
right  to  and  should  view  the  ai^lication  in 
the  light  of  the  evidence  introduced  on  the 
trial.  In  passing  on  whether  or  not  appel- 
lant should  be  granted  a  new  trial  on  account 
of  being  deprived  of  the  testimony  of  the 
witness.  On  the  trial  of  the  case  appellant, 
when  testifying  as  a  witness  in  bis  own  be- 
half, testified  that  Mrs.  Wilson,  wife  of  de- 
ceased, prior  to  the  homicide,  had  told  him: 

"Wilson  is  going  to  kill  you,  and  you  had  bet- 
ter watch  him." 

After  he  had  so  testified,  the  state  called 
Mrs.  Wilson  as  a  witness  and  she  testified: 

"I  never  told  John  Knight  that  he  had  better 
watch  my  husband.     I  never  told  John  Knight 
I  that  my  husband  was  going  to  kill  him." 
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Attached  to  tbe  motion  for  a  new  trial  la 
the  affidavit  of  Mirs.  Biley,  in  whldi,  after 
giving  her  reason  for  not  attendlnc  coorti 
she  swears : 

"That  Mrs.  J.  H.  Wilson,  wife  of  deceased, 
did  tell  John  £Wght  in  her  presence  that  said 
J.  M.  Wilson  had  threatened  to  kill  him,  the 
said  John  Knight,  and  that  he  had  better  watch 
th«  said  Wilson." 

She  fortfaermore  says  that  she  would  tesp 
tlfy  that  a  few  days  prior  to  the  homicide 
deceased  had  told  her  (affiant)  that  be  had 
recently  gone  to  the  home  of  Jotm  Knight, 
appellant,  and  had  drawn  a  gun  on  him,  and 
bad  made  hlra  bold  up  bis  hands  to  his  Jesna, 
and  had  said  he  would  get  John  Knlgbt  yet, 
and  that  he  bad  called  Annie  Knight  a 
"white-haired  bitch." 

On  tbe  trial  of  tbe  case  the  state  had  seri- 
ously contested  tbe  fact  that  deceased  liad 
ever  threatened  to  kill  appellant,  and  seri- 
ously contested  that  deceased  had  ever  at 
any  time  used  language  reflecting  on  appel- 
lant's daughters.  If,  when  defendant  proved 
by  other  witnesses  that  deceased  had  threat- 
ened bim,  and  bad  called  bis  daughters 
bitches,  etc.,  tbe  state  bad  not  contested  that 
fact,  then  Oie  materiality  of  this  testimony 
would  not  be  so  apparent  But  it  did  con- 
test both  issues,  and  It  la  made  manifest  by 
the  contention  of  the  state's  counsel  In  this 
court  When  tbe  defendant  testified  Mrs. 
Wilson  had  Informed  him  of  tbe  threat,  tbe 
state  called  Mrs.  Wilson,  and  abe  promptly 
denied  doing  so,  and  here  is  a  wbcdly  disin- 
terested witness,  who  would  swear  that  Mrs. 
Wilson  did  so  Inform  appellant,  and  would 
swear  that  deceased  admitted  to  her  he  bad 
used  language  to  appellant's  daughters  that 
would  Inflame  the  mind  of  any  man,  and 
this  was  tbe  first  meeting  after  deceased  had 
used  tbe  language  be  admitted  having  used. 
Appellant  was  found  guilty  of  murder,  and 
not  manslaughter;  whereas,  if  tbe  jury  bad 
found  that  deceased  bad  used  about  and  to 
appellant's  daughters  the  vile  language  the 
Witnesses  attribute  to  him,  and  killed  him 
on  tbe  first  meeting,  they  would  likely  have 
found  bim  guilty  of  no  higher  grade  of  of- 
fense than  manslaughter.  In  the  light  of 
tbe  evidence  adduced  on  the  trial,  we  think 
a  new  trial  should  have  been  granted  on  ac- 
count of  appellant  having  been  deprived  of 
the  testimony  of  Mrs.  BUey.  It  was  mate- 
rial, and  he  had  used  diligence  to  secure  her 
attendance.  She  swears  she  would  have  so 
testified  bad  she  been  in  attendance,  and  we 
cannot  say  her  testimony  would  not  have 
'produced  a  dlfTerent  result 

[3]  The  next  contention  of  appellant  is 
that  the  court  erred  in  excluding  what  was 
said  by  Mirs.  Knight  during  a  conversation 
Introduced  by  tbe  state  through  Mr.  Caroutb- 
ers.  Appellant  testified  as  to  what  occurred 
when  dec^sed  came  to  bis  home  on  Satur- 
day. In  rebuttal  the  state  called  Mr.  Ga- 
rontbers,  and  bad  bim  detail  bow  appellant 


had  told  bim  tbe  ocenrrence  liaK>ened,  and 
they  varied  materially  on  one  or  more  Im- 
portant statements.  Appellant  testified  that 
when  deceased  asked  if  he  bad  not  employ- 
ed Dagle  to  whip  him,  and  appelant  r^dled, 
"No,"  deceased  responded,  "There  la  no  apol- 
ogy accepted  in  thla  case."  Oarontbera  tea- 
tifled  that  appellant,  in  telling  bim  about 
the  transaction,  had  said  deceasied  remarked, 
"Thai  there  was  no  apology  to  make."  Mrs. 
Knlgbf  s  remarks  would  shed  no  li^t  on 
which  waa  tbe  correct  version  as  to  that 
stetemcmt,  and  we  wonld  not  reverse  tbe  case 
alone  because  at  tbe  exclusion  of  her  re- 
marks. However,  on  another  trial,  if  tbe 
atete  seeks  to  tiUit  a  part  of  tbe  conversa- 
tion occurring  at  this  time  as  evidoice  against 
appellant,  then,  if  appellant  desireB  to  do 
so,  be  should  be  permitted  to  Introdnce  wbat 
was  said  by  all  the  parties  engaged  in  that 
conversation,  if  it  tends  In  tbe  least  to  throw 
any  light  on  the  language  of  appellant  that 
it  is  sought  to  use  to  bis  detriment. 

As  to  tbe  newly  discovered  testimony,  we 
do  not  deem  it  necessary  to  pass  on  the  qnes- 
tlon  of  whether  or  not  it  presente  error.  On 
another  trial  it  will  not  be  newly  discovered, 
and  can  be  Introduced,  if  appellant  dealrea 
to  do  so. 

The  ]u(tement  la  reversed,  and  the  cause  is 
remanded. 

O'TOOIiE  v,  STATE.     (No.  8968.) 
(Court  of  Criminal  Appeals  of  Texas.    Mardi  1. 

1.  VaQBANOT   <=>3>-PB0H'm  UTIOW— E VIPaKCK 

— StrrncntNCT. 

In  a  prosecution  for  vagrancy  charging  ac- 
cused with  being  a  common  prostitute,  evidence 
held  snfficient.to  sustain  a  verdict  of  guilty. 

[Bd.  Note.— For  other  eases,  see  Vagrancy, 
Cent  Dig.  i  3 ;   Dec.  Dig.  «=5>3.] 

2.  OsnoNAi.  Law   e=>82e— Tbiai^Bkqubst- 
ING  Chakoks  aiteb  Aboumknt. 

Where  on  the  trial  of  sndt  charge  defendant 
submitted  requested  charges  after  the  argument 
had  closed,  it  was  not  error  to  refuse  such 
charges. 

[Ed.  Note.— For  other  caaes,  see  Criminal 
Law,  Cent  Dig.  $  2008 ;  Dea  Dig.  «=»826.] 

3.  Cbiuinai.   Law    «=»1036(1)— Appbai<— Ob« 
jBonoN  TO  Tbstimont. 

Where,  on  appeal  from  conviction  in  sndt 
prosecution,  defendant  asserted  error  in  the  ad- 
mission of  police  offlcets'  testimony  as  to  her 
general  reputation,  but  tbe  bill  of  exceptions 
showed  that  defendant  excepted  on  the  trial  only 
to  parts  of  such  testimony,  and  that  as  to  them 
her  objection  was  sustain^,  no  reversible  error 
was  presented. 

[EM.  Note.— For  other  casee,  see  Criminal 
Law,  Cent  Dig.  i§  1631-1640;  Dee.  Dig.  «=» 
1036(1).] 

4.  VaOBANOT  «=!>3  —  BVIDERCK  —  Adiossi- 
BILITT. 

In  a  prosecution  for  vagrancy  in  that  ac- 
cused waa  a  common  prostitute,  testimony  that 
people  inquired  of  the  witness  where  defendant's 
family  lived,  or  asked  the  witness  who  lived  in 
the  bouse  where  defendant  lived,  was  admissible. 
[Ed.  Note.— For  other  cases,  see  Vagrancy, 
Cent  Dig.  i  3 ;   Dec.  Dig.  «=>3.] 
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6.  OitniiirAi.  I«i.w  4sb104B— TsiAir-BTioxNOE 

—Motion  to  Stbiks. 

Where  on  appeal  the  Mil  of  ezceptiona 
showed  that  defendant's  motion  to  strike  out  evi- 
dence was  filed  with  the  clerk,  but  that  the  at- 
tention of  the  court  was  not  called  to  it  until 
defendant's  motion  for  a  new  trial  came  up  for 
hearinK.  and  that  the  court  made  no  notation  at 
aU  on  the  motion,  no  error  was  presented. 

[XM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {{  26fi2,  2686;  Dec.  Dig.  «s9 
1045.] 

Appeal  from  lAm&r  County  Oonrt;  Tom  L. 
Beaocbamp,  Judge. 

Etoy  O'Toole  was  convicted  of  vagranor, 
and  Bhe  appeals.    Affirmed. 

O.  0.  McDonald,  Asst  Atty.  Oea.,  for  tbe 
State. 

FRBNDEBGAST,  P.  X  [1]  Appellant  was 
convicted  of  vagrancy  in  that  she  was  a  com- 
mon prostitute  from  cm  or  about  October  1, 
till  October  24,  1915,  and  her  punishment 
fixed  at  a  $25  fine,  ^nie  state  Introdnced  tbe 
sheriff  of  Lamar  county,  three  of  bis  depu- 
ties, tbe  constable,  and  one  of  bis  deputies, 
the  city  marabal  of  Paris,  and  one  policeman, 
who  each  and  all  swore  that  tbey  knew  ap- 
I)enant  and  knew  ber  general  reputation  as 
being  tliat  of  a  common  prostitute.  Tbe  tOier- 
iS  and  one  of  bis  deputies  testified  that,  dur- 
ing the  time  she  was  charged  with  being  a 
common  prostitute,  tbey  arrested  her  for  be- 
ing drunk,  and  the  sheriff  testified  that,  when 
be  arrested  her,  she  was  riding  in  a  buggy 
with  two  young  men  and  lying  in  tbe  lap  of 
one  of  them ;  that  they  put  ber  in  Jail  when 
tbey  arrested  her. 

Mr.  Reed  testified  that  he  lived  near  tbe 
corporate  limits  of  Paris,  near  where  appel- 
lant lived ;  that,  during  the  three  weeks  ap- 
pellant lived  near  him,  Just  out  of  tbe  dty 
limits,  pec^le  came  to  his  house  and  inquired 
of  bim  who  lived  at  a  certain  bouse,  which 
was  where  she  lived;  that  this  occurred  both 
in  daytime  and  at  night;  that  on  one  occa- 
sion be  saw  a  man  bunting  for  ber  house  as 
early  as  2  o'clock  in  the  morning;  that  be 
bad  seen  persons  going  to  the  bouse  in  auto- 
mobiles ;  that  be  lived  in  Dr.  Lewis'  house, 
and  he  bad  complained  both  to  Dr.  Lewis  and 
tbe  officers  about  ber  living  there,  and  telling 
Dr.  Lewis  be  would  like  for  him  to  have 
them  move;  that  be  bad  seen  women  at  tbe 
house  go  off  with  men  in  automobiles ;  that 
there  were  two  or  piree  women  and  a  man 
living  where  appellant  resided.  The  people 
who  inquired  of  him  about  tbe  bouse  where 
she  resided  never  told  him  what  tbey  wanted. 

Appellant's  mother  testified  that  there  were 
a  few  people  who  came  to  her  house,  but  she 
supposed  no  more  than  visited  other  people; 
that  appellant  resided  with  her;  that  she 
had  never  seen  her  at  any  time  do  anything 
unbecoming  a  lady;  that,  if  she  ever  did 
anything  wrong  or  her  relations  with  men 
were  bad,  she  never  noticed  it,  and  did  not 
know  it;  that  appellant  told  ber  she  had  a 


drink  or  two  and  waa  asleep  when  she  was 
arrested;  that,  while  they  were  living  at 
Paris,  people  living  near  them  complained 
and  wanted  them  to  move;  and  that  tbey 
told  lies  on  them  to  the  officers,  and  tbe  of- 
ficers came  to  see  them. 

Appellant  herself  testified :  That  she  bad 
been  married.  That  sbe  was  20  years  old 
and  resided  wltb  ber  iiarents.  Just  outside  the 
corporate  limits  of  Paris.  That  her  sisters 
Minnie  and  Lula  "are  now  living  with  my 
father  and  mother,  and  have  been  living  with 
tbem  for  two  or  three  months."  That  tbey  all 
lived  together  when  tbe  complaint  herein  was 
filed  against  ber.  That  a  few  people  came 
to  see  them  and  occasionally,  about  oaea  a 
week,  young  men  would  come  to  see  ber  sis- 
ter and  herself.  That,  when  they  arrested 
her,  they  told  her  they  did  so  for  being  drunk. 
She  denied  that  sbe  was  then  drunk,  and 
said  she  bad  not  taken  but  two  little  drinks 
of  whisky.  That,  when  sbe  was  arrested,  she 
was  riding  in  a  buggy  with  two  young  men. 
That  it  was  a  Uttle  cold,  and  sbe  bad  pulled 
ber  shawl  up  around  ber  bead  and  was  rest- 
ing her  head  on  tbe  shoulder  of  one  of  the 
young  men  when  riding  in  tbe  buggy.  That 
she  bad  not  been  tried  for  being  drunk.  Sbe 
said  that  she  bad  never  bad  sexual  inter- 
course with  any  one  except  her  busband,  and 
that  she  knew  that  she  bad  never  acted  in 
such  a  manner  in  any  way  that  would  cause 
people  to  think  that  of  ber.  Sbe  admitted 
that,  on  one  occasion,  the  officers,  while  liv- 
ing where  tbey  were^  said  something  to  tbem 
about  moving,  but  it  was  because  people  told 
lies  on  tbem. 

The  above  is  tbe  substance  of  the  testi- 
mony in  full. 

Appellant  earnestly  contends  that  tbe  evi- 
dence is  insufficient  to  sustain  the  verdict 
This  is  the  only  serious  question  In  the  case. 
We  have  carefully  considered  It,  and  regard 
it  as  rather  meager.  Tet,  we  are  not  pre- 
pared to  say  that  it  is  not  sufficient  to  sustain 
tbe  verdict,  and  do  not  feel  authorized  to  re- 
verse tbe  case  on  that  ground. 

[2]  The  court  gave  no  written  charge  what- 
ever, declining  to  do  so,  clearly  as  author- 
ized by  tbe  statute  (article  739,  O.  G  P.  1911), 
and  decisions  thereunder.  Appellant  request- 
ing in  writing  s<Mne  charges,  tbe  court  ex- 
pressly refused  them,  because  tbey  were  sub- 
mitted to  bim  after  the  argument  had  closed. 
The  Judge  had  notified  both  parties  before- 
hand that  he  would  give  no  written  cbarge. 

[3]  After  tbe  trial  appellant  presented  a 
bill  to  tbe  court,  complaining  of  the  admis- 
sion In  evidence  of  tbe  officers'  testimony  as 
to  said  general  reputation  of  appellant,  but 
the  court  expressly  states  that  appellant  ex- 
cepted at  the  time  only  such  testimony  before 
October  1st  and  after  October  24th,  and  that 
be  sustained  her  and  excluded  such  testimony 
as  thus  objected  to.  As  appellant's  bill  is 
qualified,  it  presents  no  reversible  error. 
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[4]  She  also  has  a  bill  showing  that  she  ob- 
jected to  the  testimony  of  said  Reed,  where 
she  claimed  Mr.  Reed  testified  tliat  people 
inquired  of  him  as  to  who  lived  at  a  certain 
house.  The  Judge,  in  qualifying  the  bUl, 
states  that  the  witness  testified  tliat  these 
people  Inquired  of  him  where  defendant's 
family  lived,  instead  of  asldng  who  lived  in 
the  particular  house.  Under  the  authorities, 
we  thinlc  Mr.  Reed's  testimony  was  admissi- 
ble, and  especially  as  qualified  by  the  court  in 
allowing  the  bill. 

[i]  Appellant,  after  the  trial,  presented  to 
the  court  another  bill,  wherein  she  claims 
that  she  made  a  written  motion  to  strilce  out 
all  the  evidence  as  to  said  general  r^utatlon 
of  appellant  The  court  states  that  said  mo- 
tion was  filed  with  the  derk,  and  that  his 
attention  was  not  called  to  it  until  the  mo- 
tion for  a  new  trial  came  up  for  hearing, 
«nd  that  he  made  no  notation  on  it  at  all. 
Of  course,  as  thus  presented,  this  presents 
no  error. 

As  to  two  charges  appellant  requested,  the 
court  states  that  he  gave  no  written  charge  at 
all;  that  appellant's  attorney  was  permitted 
to  argue  the  law  and  read  it  to  the  jury,  and 
the  county  attorney  made  no  denial  of  the 
law  as  contended  by  appellant  As  appellant's 
bills  are  presented  and  qualified  by  the  court, 
none  of  them  show  reversible  error. 

The  Judgment  will  be  affirmed. 


HILL  T.  STATE.    (No.  3955.) 

(Court  of  Criminal  Appeals  of  Texas.    March  1, 
1916.) 

Raps  *=»51(1)  —  Statotobt  Rape  — Convic- 
tion Revbbsed. 

A  conviction  of  statutory  rape  upon  very 

weak  evidence,  where  objections  were  made  in 

admisidon  and  exclusion  of  evidence  and  refusal 

of  instruction,  will  be  reversed. 
[Ed.  Note.— For  other  cases,  see  Rape,  Cent 

Dig.  J  71;   Dec.  Dig.  «=»61(1).] 

Prendergast  P.  J.,  dissenting. 

Appeal  from  District  Court,  Mills  County ; 
John  D.  Robinson,  Judge. 

E.  A.  Hill  was  convicted  of  rape,  and  ai>- 
peals.     Reversed  and  remanded. 

J.  0.  Darroch,  of  Goldthwaite,  and  Wilkin- 
son &  McGaugh,  of  Brownwood,  for  appel- 
lant C.  C.  McDonald,  Asst  Atty.  Gen.,  for 
the  State. 

HARPER,  3.  I  cannot  concur  In  the  af- 
firmance of  tills  case,  and  will  state  my  rea- 
sons. 

In  the  first  place,  the  evidence  Is  very 
weak.  If  in  fact  sufficient  to  sustain  a  con- 
viction. Appellant  was  indicted,  (diarged 
with  the  offense  of  rape  on  his  daughter, 
Viola,  when  13  years  of  age.  Viola  swears 
most  positively  that  her  father  had  never 
had  sexual  knowledge  of  her.  She  was  call- 
ed as  a  witness  by  the  state,  and  in  answer 


to  an  inquiry  stated:  '^e  (my  father)  did 
not  have  Intercourse  with  me."  What  she 
testified  before  the  grand  Jury  Is  not  in  tlie 
record  before  us,  and  if  it  were  (whatever 
that  testimony  may  have  been)  it  would  l>e 
no  evidence  of  appellant's  guilt  He  can 
only  be  c<»ivicted  on  evidence  given  by  the 
witnesses  on  this  trial,  and  the  girl  alleged  to 
have  been  raped  most  emphatically  denies 
it  However,  five  members  of  the  grand  Jury 
say  that  appellant  was  before  that  body 
twice,  and  when  first  before  it  he  admitted 
having  penetrated  the  girl,  although  denying 
that  there  was  any  emission.  They  say  when 
be  came  back  the  second  time  he  denied  hav- 
ing i)enetrated  the  girl,  but  admitted  Im- 
proi)er  fondling  of  her  person.  The  foreman 
of  the  grand  Jury  and  another  member  ot 
that  body  say  they  were  present  when  ap- 
Xtellant  was  before  that  body,  and  they  testi- 
fy that  on  both  occasions  he  denied  having 
sexual  intercourse  with  the  girL  So  the  mat- 
ter of  whether  or  not  appellant  made  a  con- 
fession before  the  grand  Jury  is  a  disputed 
fact  but  to  concede  that  on  this  conflict  of 
testimony  a  Jury  would  be  authorized  to  find 
that  he  admitted  the  fact  still  it  has  always 
been  held  tliat  a  confession  alone  is  insuf- 
ficient to  sustain  a  convlctioo.  Harris  t. 
State,  28  Tex.  App.  308,  12  S.  W.  1102,  19 
Am.  St  Rep.  837;  Brady  T.  SUte,  32  Tex. 
Gr.  R.  264,  22  S.  W.  924;  Nolan  v.  State.  00 
Tex.  Or.  R.  6,  129  a  W.  U06.  Ann.  Cas. 
1912B,  1248;  I^yton  v.  State,  52  Tex.  Or. 
B.  613,  107  S.  W.  819;  Ellison  v.  State,  60 
Tex.  Cr.  R.  3,  127  S.  W.  642 ;  Follls  v.  State, 
51  Tex.  C!r.  R.  190,  101  S.  W.  242;  and  cases 
cited  in  these  opinions. 

It  is  also  the  law  that,  while  a  oonCession 
alone  is  Insufflcl^it  to  sustain  a  oonviction 
for  crime,  yet  it  may  tie  considered  In  era- 
nection  with  other  facta  and  circumstances 
in  the  case  in  proving  the  corpus  dellctL 
Kugadt  V.  State,  38  Tex.  Cr.  R.  694,  44  S.  W. 
989,  and  cases  dted  in  Branch's  Crim.  Law, 
{  286.  We  then  must  look  to  the  record  for 
other  facts  and  circumstances  in  aid  of  the 
confession,  which  tend  to  show  that  a  crime 
has  been  committed,  and  appellant  guilty  of 
the  crime.  If  a  crime  is  shown.  It  must  be 
remembered  that  the  girl  alleged  to  have 
been  raped  emphatically  denies  that  she  was 
raped  by  appellant  Then  what  other  mat- 
ters are  In  the  record,  outside  of  the  confes- 
sion, which  tend  to  show  that  a  crime  lias 
been  committed?  The  state  called  Dr.  Camp- 
bell as  a  witness,  and  he  testifled  he  exam- 
ined Viola  and  found  that  her  hymen  had 
been  ruptured.  If  this  was  all  of  the  doc- 
tor's testimony,  it  might  tend  to  show  that 
some  one  had  had  carnal  knowledge  of  the 
girl ;  but  that  is  not  all  of  his  testimony  on 
direct  examination.  He  says  the  rupture 
could  have  been  caused  by  masturbation,  by 
use  of  the  fingers,  by  accident  or  other  caus- 
es, and  then  adds: 
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"I  found  she  had  a  very  small  vagina.  I  do 
not  think  it  was  possible  for  the  defendant  to 
penetrate  her  past  the  vagina  without  extending 
the  canal.  I  do  not  think  it  would  be  possible 
for  a  male  organ  t«  penetrate  as  small  a  vagina 
as  she  had." 

This  testimony  waa  all  given  on  direct  ex- 
amination, without  reference  to  the  cross- 
examination,  and,  If  we  take  the  testimony 
of  this  expert  witness,  he  says  from  an  ex- 
amination of  the  girl  he  does  not  think  she 
bad  been  penetrated  by  the  male  organ  of  a 
man.  And  this  is  all  the  testimony,  outside 
of  the  alleged  confession,  to  prove  that  the 
girl  had  ever  been  penetrated  by  any  man. 
I  am  Inclined  to  think  it  insufficient  to  show 
that  the  crime  had  In  fact  been  committed, 
In  the  face  of  the  positive  denial  of  the  girl 
alleged  to  have  been  wronged.  But  concede 
that,  weak  though  It  be,  It  Is  sufficient  to 
show  that  a  crime  had  been  committed  ;  what 
is  there  in  the  record  to  show  that  appellant 
was  the  criminal  outside  of  the  alleged  con- 
fession? The  only  fact  proven  was  that  be 
sometimes  slept  In  the  same  bed  with  hla 
13  year  old  daughter.  '  The  mother  says 
she  also  slept  in  the  same  bed  with  them, 
but  the  daughter  says  her  father  sometimes 
alone  slept  in  the  same  bed  with  her.  If 
the  daughter  Is  correct,  that  he  sometimes 
alone  slept  with  her,  then  this  gave  an  op- 
portunity, but  nothing  more,  and  the  daugh- 
ter says  he  did  not  avail  himself  of  the 
opportunity,  and  this  is  proven,  not  by  ap- 
pellant, but  by  the  state  on  direct  examina- 
tion of  the  girl.  That  a  father  sleeps  In 
the  same  bed  with  his  13  year  old  daughter 
may  be  a  suspicious  circumstance,  but  cei^ 
tainly  nothing  more.  If  that  These  are  all 
the  facts  In  the  record  that  can  be  construed 
to  aid  the  alleged  confession  In  proving  that 
a  crime  has  been  committed  and  appellant 
the  criminal,  and  the  writer  extremely  doubts 
the  sufficiency  of  such  testimony.  At  least 
It  Is  very  weak,  and  it  Improper  testimony 
was  admitted,  which  might  or  could  have 
Influenced  the  Jury,  then  certainly  a  verdict 
based  upon  so  unsatisfactory  evidence  ought 
not  to  be  permitted  to  stand. 

Appellant  Introduced  Lee  Chancelor  and 
Eugh  Henry,  who  say  they  had  lived  In  the 
same  community  with  appellant  for  22  years, 
and  Rev.  J.  W.  Collin,  pastor  of  the  Baptist 
Church,  who  says  he  has  lived  In  the  same 
community  for  4  years,  and  they  all  swear 
that  his '  reputation  as  a  good,  moral,  law- 
abiding  man  Is  good.  On  cross-examination 
of  Messrs.  Chancelor  aad  Henry,  the  state 
asked  them  If  some  13  years  ago  appellant 
bad  not  been  charged  with  having  had  Inter- 
course with  a  niece.  They  said  such  rumor 
bad  been  in  circulation,  but  at  appellant's 
request  It  was  Investigated  by  his  church,  and 
It  was  found  without  foundation,  and  that 
James  Scroggins,  wbo  had  pnt  the  report  In 
dFcuiation,  wrote  a  letter  to  appellant  In 
which  be  admitted  he  wronged  appellant  in 
making  sucb  a  charge,  and  ajsked  the  forglve- 


nese  of  appellant  The  state,  having  thus 
fallen  down  on  proving  anything  hurtful  to 
appellant's  reputation  prior  to  the  time  this 
charge  was  brought  against  him,  was  (per- 
mitted, over  the  objection  of  appellant  to 
prove  that  since  this  charge  bad  been  brought 
against  him  "they  had  heard  that  appellant 
had  admitted  he  had  hiid  intercourse  with 
his  other  two  daughters,  Mrs.  Beshear  and 
Mrs.  Dean,  In  their  childhood  days."  I  do 
not  think  what  they  had  heard  since  this 
charge  had  been  brought  against  him  about 
his  other  two  daughters  was  admissible,  and 
it  was  of  such  a  nature  that  It  would  have  its 
weight  with  the  Jury,  and  could  not  be  con- 
trolled by  the  diarge  of  the  court  It  was 
Inadmissible  for  any  purtwse.  What  they 
had  heard  about  reftorts  In  circulation  since 
this  prosecution  was  begun  could  not,  and 
should  not  have  been  permitted  to  affect  his 
reputation  for  all  the  years  prior  to  the  date 
of  the  institution  of  this  prosecution.  Such 
reports  could  and  often  are  put  in  circulation 
by  maliciously  Inclined  persons,  after  prose- 
cution is  begun,  and  we  have  always  under- 
stood the  rule  to  be  that  as  affecting  the 
source  of  knowledge  and  information  of  the 
witness.  It  Is  as  to  knowledge  of  acts  and 
conduct  prior  to  the  Institution  of  the  prose- 
cution that  can  ^e  Inquired  Into,  and  It  Is 
not  reports,  etc.,  growing  out  of  the  prose- 
cution, that  become  admissible  as  affecting 
the  knowledge  of  the  witness  who  testifies 
that  prior  to  the  institution  of  this  prosecu- 
tion the  reputation  of  the  person  on  trial 
has  been  good.  This,  in  my  opinion,  Illegal 
testimony  about  a  report  in  circulation  that 
appellant  bad  admitted  having  Intercourse 
with  his  other  two  daughters  In  their  child- 
hood days,  heard  of  by  the  witness  in  this 
case  for  the  first  time,  as  shown  by  this  rec- 
ord, by  any  one  since  the  Institution  of  this 
prosecution,  was  of  a  nature  and  character 
to  aid  otherwise  a  very  weak  case  for  the 
state,  and,  had  It  not  been  permitted  to  go 
to  the  Jivy,  a  verdict  of  guilty  might  not 
have  been  obtained.  This  question  was  be- 
fore this  court  in  Hopperwood  v.  State,  39 
Tex.  Cr.  R.  18,  44  S.  W.  841,  and  It  was  there 
held: 

"Where  a  defendant  is  on  trial,  it  is  his  char- 
acter prior  to  the  commission  of  the  offense  that 
may  be  inquired  into,  and  not  the  character  he 
may  have  had  after  the  commission  of  the  alleged 
offense,  or  what  was  said  about  big  character 
after  that  time.  On  this  subject,  Mr,  Hice,  in 
his  work  on  Evidence  (volume  3,  p.  610),  quotes 
with  approval  what  was  said  on  this  subject  in 
Reid  V.  Reid,  17  N.  J.  Eq.  101,  as  foUows:  'No 
rule  is  better  settled  or  founded  on  clearer  prin- 
ciples than  that  which  excludes  all  testimony 
touching  reputation  founded  on  opinion  express- 
ed post  litem  motam.' '  It  is  tme  the  act  charged 
against  the  defendant  in  this  case  is  said  to  have 
occurred  prior  to  the  commission  of  the  offense 
for  which  he  was  on  trial,  bnt  the  witness  had 
not  beard  that  matter  spoken  of  until  after  the 
commission  of  this  offense ;  and  evidently  the 
discussion  of  the  alleged  theft  in  this  case  caused 
the  other  matter  to  be  spoken  of.  So  far  as  the 
record  shows,  these  witnesses  had  not  heard  of 
the  prior  act  ontil  after  the  alleged  oommiaslon 
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of  this  oSenae.  Tley  dU  not  previous^  know 
that  he  had  ever  been  accused  of  any  dishonest 
act  They  had  never  heard  anytliinK  mentioned 
of  his  character  in  this  respect.  Evidently,  audi 
testimony  was  inadmissible  for  aay  porpom." 

Again,  when  the  mother  was  being  exam- 
ined, she  was  asked  U  her  daughter  ever 
made  any  complaint.  The  court  refused  to 
permit  her  to  answer  the  question.  I  think, 
onder  the  record  in  this  case,  this  was  error. 
The  doctor  had  testified  the  vagina  was  very 
small  and  there  could  have  been  no  entry 
without  a  rupture  and  laceration  occurring, 
and  that  soreness  and  Inflammation  would 
ensne.  If  this  condition  had  occurred,  a 
child  of  the  age  of  this  one  would  certainly 
complain  to  the  mother  of  such  matters,  and 
that  no  complaint  had  ever  been  made  was 
a  drcomstance  to  show  that  nothing  of  that 
kind  had  occurred. 

I  also  think  that  the  charge  requested, 
that  unless  they  found  the  confession.  If 
made,  was  freely  and  volantarily  made,  it 
should  not  be  considered,  should  have  been 
given.  The  record  discloses  that  Intense  ill 
will  existed  between  one  of  appellant's  sons- 
in-law,  John  Beshear,  and  appellant;  that 
this  son-in-law  was  admitted  In  the  grand 
Jury  room  while  appellant  was  being  exam- 
ined by  that  body;  that  this  son-in-law  had 
to  be  disarmed,  and  while  appellant  was  tes- 
tifying before  the  grand  Jury  this  son-in- 
law  "got  over  Mr.  Hill  and  shook  his  finger 
in  his  face."  This  was  not  orderly  proceed- 
ings in  the  grand  Jury  room,  and  there  Is  no 
reason  shown  why  this  son-in-law,  who  was 
not  a  member  of  the  grand  Jury,  was  allow- 
ed to  sit  with  that  body,  nor  why  he  should 
be  permitted  to  stand  over  a  witness  and 
shake  his  finger  in  his  face  while  being  exam- 
ined, and  &Ir.  Head  says  Beshear  was  per- 
mitted to  propound  to  appellant  questions 
about  other  matters  while  appellant  was  be- 
fore the  grand  jnry.  Under  the  circumstanc- 
es this  record  discloses,  the  charge,  when 
requested  by  appellant,  that  if  a  confession 
was  made,  unless  it  was  freely  and  voluntari- 
ly made,  to  disregard  it,  should  have  been 
^ven. 

In  my  opinion  the  evidence  to  sustain  a 
conviction  Is  very  weak,  if  not  insufiSdent 
to  sustain  a  conviction.  It  shows  the  prose- 
cution is  the  outgrowth  of  a  family  row,  and, 
taking  the  record  as  a  whole,  I  am  of  the 
opinion  the  Judgment  should  be  reversed  and 
remanded. 

DAVIDSON,  J.  I  concur  In  the  reversal 
of  the  case. 

PBENDEBOA8T,  P.  X  (dissenting).  Ap- 
pellant was  convicted  of  the  rape  of  his  own 
daughter  Viola  Hill,  and  his  punishment  as- 
sessed at  eight  years'  confinement  in  the  pen- 
itentiary. 

The  uncontradicted  evidence  shows  that 
the  girl  Viola  was  Just  about  three  months  un- 
der 14  years  of  age  at  the  time  of  the  alleged 


offense.  The  indictment  daoi  not  allege,  nor 
does  the  proof  show,  that.  If  appellant  com- 
mitted the  act,  it  was  by  force,  frand,  or 
threats,  hut,  if  committed,  it  was  by  con- 
sent 

Five  grand  Jurors  testified  positively  that, 
whea  they  were  investigating  the  charge 
against  appellant,  he  testified  before  the 
grand  Jury  that,  about  the  time  diarged  in 
the  indictment,  he  twice  had  sexual  intei^ 
course  with  his  said  daughter  Viola,  and  btr 
dlcated  with  his  finger  the  depth  of  penetra- 
tion, which  was  about  an  inch  or  more;  that 
his  purpose  in  putting  his  privates  in  her 
privates  was  to  appease  his  passion ;  that  he 
penetrated  her  to  appease  his  passion;  that 
one  time  he  merely  entered  the  lips,  and 
the  other  time  he  "pushed  It  In  that  tar" 
(indicating  an  inch  or  more),  but  that  be  did 
not  ejaculate  in  her;  that  he  had  slept  with 
her,  or  been  tn  bed  with  her,  at  different 
times;  that  with  his  hand  he  bad  tor  some 
time  fondled  her  privates,  and  be  did  that 
Just  because  he  wanted  to;  that,  when  he 
gave  this  testimony,  his  son-in-law  John  Be- 
shear was  present  in  the  grand  Jury  room; 
that,  at  one  time  during  the  examination  of 
appellant,  said  Beshear  got  over  him  and 
shook  his  finger  in  his  face,  but  that  Beshear 
asked  him  no  question  as  to  his  relation  with 
Viola,  but  had  reference  to  another  matter. 
It  seems  that  appellant  and  Beshear  were 
hostile  towards  each  other,  tor  eadi  was 
searched  for  wieapons  at  the  time  they  were 
before  the  grand  Jury;  but  there  was  no 
evidence  whatever  that  either  had  any.  S^ch 
of  these  five  grand  Jurors  further  testified 
that  appellant,  In  about  15  or  20  mlnntes 
after  he  was  first  before  them  and  dismissed, 
returned,  and  then  stated  to  them  in  sub- 
stance that  he  had  studied  over  the  matt»- 
slnce  first  before  them,  and  decided  that,  if 
he  said  as  he  had  previously  testified  he 
knew  he  would  go  to  the  penitentiary,  that 
he  did  not  want  to  take  a  trip  to  the  peniten- 
tiary, and  then  denied  his  former  stat»nent 
that  he  had  had  intercourse  with  Viola,  but 
at  that  time  he  also  testified  that  he  had 
fondled  her  privates  with  his  hand.  He  did 
not  then,  or  at  any  other  time,  swear  that 
his  first  testimony  was  not  voluntary,  but 
merely  as  stated ;  that  he  did  not  want  to 
go  to  the  penitentiary.  His  testimony  <» 
that  point  was  then  taken  down  in  writing, 
which  he  signed  and  swore  to,  and  was: 

"I  have  had  my  hands  and  fingers  on  ba 
privates.  I  have  had  my  hands  on  her  priratea 
as  much  as  twice  for  Ucentioos  purposes." 

He  also  swore  at  this  second  time: 
"I  have  never  had  intercoarse  with  Viola.    I 

have  never  touched  Viola's  privates   with   my 

privates." 

The  state  introduced  Dr.  Campbell,  who 
testified  that,  at  the  grand  Jury's  Instance, 
he  made  an  examination  of  Viola's  private 
parts,  both  by  sight  and  with  his  finger,  in- 
serting his  finger;  that  he  found  that  the 
hymen   had   been  mptuzed,   bot^   belnc  so 
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long  after  the  alleced  oflenae,  be  could  not 
tell  what  caused  the  rupture;  and  that  her 
parts  In  that  length  of  time  would  not  show 
even  If  she  had  been  penetrated.  The  exam- 
ination was  made  something  like  ten  months 
after  the  alleged  act  This  witness  testified 
on  direct  examination,  then  <m  cross-exami- 
nation, and  then  back  and  forth  seyeral 
times  on  redirect  and  recross  examination. 
The  effect  of  his  testimony  further  was  that 
It  was  frequently  the  case  that  the  hymens 
of  young  girls  was  ruptured  by  the  finger 
and  by  masturbation,  and  sometlmeB  girls 
had  no  hymens  at  all,  and  that  It  was  not 
unusual  to  find  absence  of  the  hymen,  and 
that  could  be  caused  by  the  injection  of  the 
finger,  or  anything  else,  and  that  that  was 
common. 

Said  girl,  Viola,  testified  that  she  had 
nerer  abused  hersdf  by  Inserting  her  fingers 
or  anything  of  that  kind  in  her  prlvatea; 
that  she  had  never  had  her  fingers  in  her 
privates.  She  further  testified  positively  that 
her  father  had  never  had  intercourse  with 
her  and  had  never  fondled  her  person  or 
privates  with  his  hands  or  fingers.  It  ap- 
pears that,  when  she  was  before  the  grand 
Jury,  she  testified  that  her  father  tiad  had 
sexual  Intercourse  with  her  twica  On  this 
trial  she  was  shown  to  be  very  hoetile  to  the 
state  and  very  much  in  favor  of  her  father. 
She  refused  to  talk  to  the  district  or  county 
attorney,  but  was  repeatedly,  according  to 
her  testimony,  talked  to  by  appellant's  re- 
8i>ectlve  attorneys,  and  that  they  saw  her 
soon  after  she  was  before  the  grand  Jury, 
and  that  they  had  told  her  that,  if  she  tee- 
tlfled  that  her  father  bad  Iiad  sexual  inter- 
course with  her,  they  would  send  him  to  the 
penitentiary  or  break  his  neck,  and  that  they 
advised  her  that  the  district  attorney  had  no 
right  to  examine  her  until  she  was  sworn  as 
a  witness.  She  further  testified  that  she 
understood  the  law  to  be  that.  If  she  testified 
her  father  had  intercourse  with  her,  be  was 
liable  to  be  hanged.    She  said: 

"I  would  not  swear  a  lie  to  get  my  father  out 
of  jalL  Nor  would  I  swear  a  lie  to  keep  him 
from  being  hanged.  I  am  sure  of  that.  I  know 
I  would  not  swear  a  lie.  I  did  not  tell  the 
truth  before  the  grand  Jury.  I  told  a  lie.  I  did 
it  throng  fear  of  John  Beehear." 

She  further  testified: 

"My  father  has  slept  with  me  at  our  home  in 
Mills  county,  but  not  often.  Nobody  else  slept 
in  the  bed  with  us." 

Her  mother,  appellant's  wife,  swore: 
"My  daughter  slept  with  her  father  sometimes, 
and  I  knew  of  it.  I  slept  with  them,  too ;  all 
three  slept  in  the  same  bed.  That  has  continued 
all  her  life  until  lately.  She  sleeps  with  ne 
now." 

Two  other  of  the  grand  Inrors  testified 
that  they  were  present  at  both  times  when 
anpellant  was  before  the  grand  Jury  and  tes- 
tified. These  two  each  swore,  In  substance, 
that  they  did  not  hear  appellant  when  he 
was  first  before  them  testify  that  he  had  had 
the  two  acts  of  sexual  Intercourse  with  his 
Mid  daughter.    The  efCeet  of  their  t«witlnuwiy 


as  a  whaia  la  in  a  negative  form;  that  tliey 
did  not  hear  it  They  thought  they  were 
where  they  could  have  heard  bim  if  be  did 
so  testify,  but  that  he  might  have  done  so 
and  tbey  not  have  heard  it 

Appellant  put  his  general  reputation  as  a 
law-abiding  man  In  issue  before  tbe  Jury. 
Lee  Chanoelor,  for  him,  swore  that  be  bad 
lived  a  near  neighbor  to  Iilm  for  22  years  and 
was  acquainted  with  hia  general  reputation 
"as  to  whether  or  not  he  is  a  law-abiding 
man  or  otherwlae,"  "and  that  reputation  Is 
good  as  far  as  I  know."  Mr.  Hugh  Henry, 
for  him,  testified  that  be  bad  lived  in  the 
same  community  with  appellant  about  22 
years  and  was  acquainted  with  his  general 
reputation  "as  to  being  a  good,  moral,  law- 
abiding  man" ;  "that  reputation  is  good,  and 
has  been  good  an  the  time,  as  far  as  I  know." 
J.  W.  Collin,  for  him,  testified  that  he  was 
the  pastor  of  a  Baptist  Church  and  had 
known  and  lived  In  the  same  community  with 
api>ellant  about  four  years ;  that  he  was  ac- 
quainted with  appellant's  general  reputation 
in  that  community  as  to  being  a  good,  moral, 
law-abiding  citizen ;  "and  that  reputation  is 
good." 

The  state  Introduced  W.  O.  Johnson,  who 
testified  that  he  had  lived  in  the  same  com- 
munity with  appellant  for  about  eight  or  nine 
years;  that  he  thought  he  knew  his  general 
reputation  in  that  community  as  a  virtuous 
or  chaste  man  or  otherwise.  "I  believe  that 
reputation  is  bad."  On  cross-examination,  he 
testified  that  appellant's  reputation  was  not 
based  on  the  prosecution  in  this  case;  that 
he  bad  beard  a  number  of  people  talking 
about  his  reputation,  and  among  them  were 
J.  ¥.  Blackburn.  Janus  Scroggins,  B.  F.  Ste- 
vens, Wylie  Henry,  J.  J.  Davis,  Mr.  Wiggins, 
A.  J.  Johnson,  Fred  Johnson,  Mr.  Jefferles, 
and  Mr.  Mayes:  that  a  number  of  his  neighb- 
bors  had  talked  to  him,  and  he  had  talked  to 
them  about  it;  that  he  did  not  know  that' 
he  could  call  the  names  of  all  of  them  who 
had  talked  with  him;  that  he  had  heard 
about  all  his  neighbors  speak  about  it  Ap- 
pellant was  a  member  of  the  Baptist  Church. 
Mr.  Collin  was  his  pastor,  and  said  witnesses 
Chancelor  and  Hugh  Henry  were  members 
of  the  same  Baptist  Ornrdi.  Mr.  W.  0. 
Johnson  further  testified  that  moat  of  tbe 
men  he  bad  named  as  discussing  appellant's 
bcud  reputati(«  were  memben  of  tbe  same 
Baptist  Church,  excqit  said  Stevens,  Jef- 
ferles, and  Blackburn. 

Appellant  then  Introduced  Wylle  Henry, 
who  testified  that  be  bad  lived  In  tbe  same 
community  with  appellant  for  about  19  years 
and  knew  said  W.  O.  JcOmson,  and  that  he 
had  no  recollection  of  having  any  conversa- 
tion with  Jcrihnson  or  In  bis  presence,  wberdn 
they  discussed  the  character  of  B.  A.  Hill, 
and  tbat  he  did  not  think  he  ever  had  any 
discussion  with  any  party  concerning  his 
virtuous  qualities  and  had  never  said  any* 
thing  detrimental  to  him.  He  said,  however, 
tbat  Mr.  Johnson  was  an  honorable  man,  and 
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be  thought  he  was  honestly  mistaken  as  to 
him  being  one  of  the  men  who  talked  to  him, 
but  that  either  one  of  them,  however,  could 
be  mistaken.  Appellant  then  Introduced  J.  T. 
Williams,  who  testified  that  he  bad  llTed  In 
the  same  community  18  or  20  yean ;  that  he 
bad  nerer  talked  with  W.  C.  Johnson  in 
which  he  discussed  appellant's  character.  On 
cross-examination,  he  said  be  did  not  think 
he  was  ever  present  In  any  crowd  when  It 
was  discussed,  and  that  he  was  nerer  present 
when  anything  was  said  about  appellant's 
conduct  with  his  girls,  or  anything  of  that 
kind.  He  said,  "Mr.  Johnson  and  1  have  talk- 
ed that."  Again,  on  redirect  examination,  he 
said  that  he  had  never  said  anything  against 
the  virtue  of  Mr.  Hill  In  Mr.  Johnson's  pres- 
ence. On  recross-examination,  he  further 
said:  "We  have  discussed  his  conduct  to- 
wards bis  own  girls  and  other  girls  since 
this  came  up."  It  Is  noticeable  that  neither 
Wylle  Henry  nor  3.  T.  Wmiams  testified  to 
bis  good  leputatloa,  and  none  of  his  other 
neighbors,  it  seems,  woald  so  testify,  except 
bis  pastor  and  two  of  his  fellow  members 
and  fellow  deacons,  Chancelor  and  Hugh 
Henry,  and  their  testimony  on  this  point  Is 
noticeable  In  that  each  testified  only  that 
bis  reputation  was  good  "as  far  as  I  know." 

The  court  committed  no  revesrsible  error  tn 
sustaining  the  prosecuting  officer's  objection 
to  Dr.  Cami)bell  answering  that  masturbation 
was  very  frequent  in  girls  of  the  age  of  Viola 
HllL  Sbe  swore  positively  on  this  subject, 
as  stated  above,  and  the  doctor  was  permit- 
ted to  testify  to  any  and  every  thing  that 
would  cause  a  rupture  of  the  hymen  tn  a 
girl. 

Neither  did  the  court  commit  any  error  in 
refusing  to  permit  Mrs.  Hill  to  testify  that 
Viola  had,  about  the  time  of  the  alleged  rape 
or  at  any  time  thereafter,  made  no  complaint 
to  her  of  any  111  treatment  aa  the  port  of  her 
ftttber.  Judge  White,  In  section  1073,  p.  680, 
of  his  Ann.  C.  O.  P.,  says: 

"The  rules  with  regard  to  evideoce  of  Outcry 
and  complaint  by  the  prosecutrix  in  caaos  ot 
alleged  rape  have  no  application  to  the  rape  of 
a  female  under  the  age  of  consent,  because  car- 
nal intercourse  with  such  female  is  rape,  wheth- 
er with  or  witliout  her  consent.  Hamilton  v. 
State,  86  Tex.  O.  B.  372  [37  a  W.  431]." 

As  Stated  above,  Violai  swore  positive  that 
her  father  never  at  any  time  had  Intercourse 
with  her,  or  attempted  to  do  so,  or  fondled 
her  privates  In  any  way  at  any  time  with  his 
hands.  Even  if  her  testimony  tn  this  particu- 
lar was  untrue,  the  appellant's  sworn  testi- 
mony before  the  grand  Jury,  and  the  other 
fiicts  and  clrcamstances,  would  all  show  that. 
It  the  act  was  had,  it  was  with  her  consent, 
and,  of  course.  It  with  her  consent,  she  would 
not  complain  to  her  mother ;  and  the  fact.  If 
so,  that  her  mother  would  have  testified  that 
she  made  no  complaint,  under  the  dream- 
stances,  would  tn  no  contingency  present  re- 
verslbld  error.  Even  if,  under  any  drcnm- 
stances,  such  testimony  by  her  mother  would 
have  been  admissible,  it  was  so  remote  and 


wonld  have  had  such  a  remote  bearing  on  the 
case,  if  any,  that  the  refusal  of  the  court  to 
permit  it  should  not  result  in  a  reversal. 

In  the  cross-examination  by  the  state  at 
appellant's  character  witness  Hugh  Henry, 
he  testified  that  he  did  not  Imow  that  he  had 
heard  of  the  charges  against  appellant  oi!  hav- 
ing Intercourse  with  his  nleoe  Ony  Scrogglns, 
yet  sucb  was  the  runtor  as  to  some  of  his 
nieces ;  that  he  did  not  know  how  long  it  was 
rumored  that  he  had  Intercourse  with  some 
of  hid  nieces;  that  be  did  not  luiow  of  it 
breaking  out  for  several  years,  bat  that  it 
was  the  rumor  then;  that,  when  this  came 
up,  the  nunor  about  his  having  Intercourse 
with  bis  two  older  daughters  came  up,  and 
it  was  not  the  general  rumor  that  he  had  car- 
nal intercourse  with  his  niece  and  his  two 
daughters,  for  one  of  them,  Mrs.  Dean,  bad  to 
be  excepted;  that  the  rumor  was  about  his 
niece  and  Mrs.  Beshear  and  soon  died  away; 
that  there  had  been  nothing  discussed  of  it 
for  years.  No  objection  whatever  was  made 
by  appellant  to  this  testimony  or  this  cross- 
examination  of  his  witness  Hugh  Henry. 

After  his  witness  Chancelor  <m  direct  ex- 
amination had  testified,  as  shown  above,  about 
appellant's  general  good  reputation  so  far  as 
he  knew,  the  state,  on  cros»examlnatla«i  of 
him,  without  any  objection  at  all  by  the  ap- 
pellant, had  him  testify  that  he  and  appellant 
were  both  members  of  the  "Baptist  Church ; 
that  be  was  on  a  oMnmittee  once  to  Investi- 
gate him  for  carnal  Intercourse  with  another 
little  girl;  that  some  people  said  he  was 
guilty;  that  he  did  not  think  a  good  many 
said  he  was  guilty ;  that  there  was  a  general 
rumor  up  there  that  he  had  carnal  intercourse 
with  his  niece,  who  was  of  tender  age,  and 
he  gave  her  a  calf  for  it;  and  that  they  In- 
vestigated that  Then,  on  redirect  examina- 
tion, he  explained  that  it  was  at  appellant's 
request  that  they  had  that  investigation,  and 
that  to  the  best  of  their  knowledge  they  found 
it  to  be  false,  and  exonwated  him;  that,  as 
well  as  he  remembered,  that  was  13  or  14 
years  ago,  but  he  did  not  remember  Just 
exactly  how  long.  In  substance,  he  further 
said  that  he  saw  a  letter  from  Janus  Scrog- 
glns, appellant's  nephew,  to  him,  in  which 
Scrogglns  said  to  htm  that  he  bad  done  him 
a  wrong  and  asked  his  forgiveness,  etc. ;  that 
Scrogglns  was  the  man  who  had  made  the 
charge.  Then  the  state  again  had  him  on  re- 
cross-examination,  and  be  testified  that  the 
Investigation  they  made  was  of  appellant's 
improper  conduct  with  Ony  Scrogglns.  Then 
at  the  Instance  of  the  state^  over  appellant's 
objection,  he  testified: 

"I  have  heard  since  this  came  up  that  Mr. 
Hill  lias  signed  a  sworn  statement  admitting 
that  he  had  intercourse  with  his  dau<iiter,  Mrs. 
John  Beshear,  a  number  of  times,  and  com- 
menced having  intercourse  with  her  from  tli« 
time  she  was  seven  until  the  time  she  was  mar- 
ried, and  since  this  came  up  I  have  heard  he 
was  in  tiie  habit  of  having  intercourse  with  his 
other  daughter,  Mrs.  Dean.  I  heard  it  this 
morning  that  ne  did  admit  having  intercourse 
with  Ony  Scrogglns  some  time  aga 
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er  Bev.  Mr.  Oollln  bad  testified  for  ap- 
it  on  direct  ezamlnatiain,  aa  shoWn 
,  on  croea-ezamlnation,  at  the  Instance 

>  state,  he  testified:  That  appellant  waa 
nber  o£  his  churdi,  and  they  worshipped 
ler.     He  was  pastor,  and  appellant  dea- 

That  he  had  seen  Mrs.  Dean.  "I  did 
nderstand  they  had  a  ruckus  about  the 
lan  having  carnal  intercourse  with  her." 
(jection  whatever  was  made  by  appellant 
s  part  of  the  witness'  testimonji  on  cross- 
Inatlon.  But,  ovear  his  objectioiis,  the 
permitted  tho  state  to  have  Bev.  Mr. 
1  to  further  testify,  aa  croB»-«ianilna- 

aave  beard  it  about  bis  niece.  She  is  mar- 
aud that  all  occurred  before  1  came  there, 
;  do  not  suppose  she  was  married  at  the 
it  occurred.  I  hare  not  heard  It  rumored 
?  country  tiiat  he  had  intercourse  with  the 
)lder  daughters  until  this  case  came  up. 

>  the  testimony  above  last  anoted,  only, 
llant  excepted.  He  did  not  except  to  the 
nee  of  this  witness'  cross-examination, 
fa  was: 

have  not  heard  him  charged  with  having 
course  with  any  other  little  girls  in  the 
iborhood.  I  do  not  know  that  he  has  not. 
o  whether  a  man  who  is  charged  by  his 
ibors  with  having  intercourse  with  his  httle 
.■  is  a  man  of  good  moral  character  or  not, 

owing  to  whether  It  was  true  or  not 
have  stated  both  of  these  matters  In  two 
ppellant's  bills  so  as  to  discuss  them  to- 
er.    His  objections  to  said  portions  of 

testimony  of  eadi  of  these  witnesses 
e:  (1)  Because  their  answers  showed  that 
'  had  not  heard  of  said  matters  until  after 
alleged  commission  of  the  offense  in  this 
>;  (2)  because  the  knowledge  or  Informa- 
.  of  said  witnesses  as  to  the  rumor  In  the 
Qtry  that  he  had  had  intercourse   with 

two  older  daughters  was  subsequent  to 

alleged  commission  of  the  offense  in  this 

8. 

.8  to  this  testimony,  the  court  correctly 

rged  the  Jury  as  follows : 
Certain  evidence  has  been  admitted  in  your 
ring  relatin«  to  the  defendant's  conduct  with 
ain  other  persons,  including  his  daughters 
jr  than  Viola  Hill;  and  you  are  insb-ucted 
t  such  testimony  was  admitted  solely  for  the 
pose  of  showing  the  means  of  Imowledge  of 
witnesses  as  to  the  reputation  of  the  defend- 
in  the  oommnnK?  in  which  he  hves,  and 
cannot  consider  the  same  for  any  other  pur- 
e  nor  as  evidence  of  the  defendant's  guilt 
charged  with  Viola  HilL" 
ka  shown  above,  appellant  himself  put  his 
)utation  In  Issue,  and  of  all  his  many 
Ighbors  he  could  find  only  three,  his  pastor 
d  two  fellow  deacons,  to  only  quallfledly 
itlfy  that  his  reputation  was  good.  Anoth- 
of  his  neighbors,  Mr.  W.  0.  Johnson,  testi- 
d  that  his  reputation  was  bad,  and  he 
ew  quite  a  large  number  of  his  other 
Ighbors,  whom  he  had  heard  discuss  his 
putation  as  that  of  being  bad.  As  shown 
90  in  the  cross-examination  of  Ms  wit- 
!B8  Hugh  Henry,  no  objection  whatever 
IS  made  on  cross-examination  of  the  charg- 
,  he  had  heard  against  him  in  bis  commu- 


nity of  having  Intercourse  with  his  niece, 
Miss  Scroggins,  and  at  least  one  of  hla 
daughters,  Mrs.  Beshear.  Then,  I  think  It 
dear  that  the  state  bad  the  right  to  probe, 
on  cross-examination,  his  pastor  and  bis  two 
other  fellow  deacons  to  know  If  they  too, 
had  not  heard  of  his  illicit  connection  with 
his  said  niece  and  one  or  both  of  bis  other 
daughters,  and  perhaps  others;  and  the  fact 
that  his  pastor  denied  that  he  had  ever  beard 
of  any  such  things,  until  after  this  prosecu- 
tion began,  and  the  two  deacons,  that  It 
was  discussed  after  this  prosecution  was  be- 
gun, certainly  would  not  render  their  cross- 
examination  Inadmissible.  The  jury  had  the 
right  to  know  that,  U  all  of  these  other  wit- 
nesses had  heard  of  the  fact  of  his  having 
intercourse  with  all  these  other  parties,  why 
it  was  that  they  had  not  heard  It  until  this 
prosecution  began.  It  was  only  on  cross-ex- 
amination this  could  be  developed.  What  I 
have  said  about  these  bills  applies  to  the 
testimony  of  J.  T.  Williams  on  cross-exami- 
nation, objected  to- 

It  wUl  be  noted  that  the  state  did  not  draw 
out  this  testimony  on  cross-examinatI<»  for 
the  purpose  of  having  those  witnesses  testi- 
fy to  his  bad  reputation.  All  that  the  state 
was  after  was  probtog  their  knowledge  when 
they  quallfledly  testified  to  his  good  reputa- 
tion. One  of  the  greatest  objects  In  cross- 
examlnBti(»i  Is  to  probe  the  knowledge  of  the 
witness  when  he  testifies  to  any  fact  It  Is 
also  a  well-known  principle  that  great  lati- 
tude is  and  must  be  allowed  In  cross-ex- 
amination. 

There  are  many  cases  by  this  court  di- 
rectly In  point  against  appellant's  said  con- 
tention. In  Forrester  v.  State,  38  Tex.  Cr. 
R.  24B,  42  S.  W.  401,  a  rape  case,  in  an  opin- 
ion written  by  Judge  Henderson,  this  court 
stated  and  decided  as  follows:  The  defe^- 
ant  having  placed  Bell  on  the  stand,  by 
whom  be  proved  his  good  reputation  in  the 
nelghborbood  in  which  he  Uved  for  diasUty 
and  virtue,  on  cross-examination  the  district 
attorney  asked  him: 

"Did  you  ever  hear  your  brother  George  Bell 
say  anything  about  the  defendant  being  too 
thick  with  Mattie  Pickett?  Tell  us  what  you 
beard  him  say." 
To  which  the  witness  answered: 
"I  have  heard  him  say  that  he  was  too  thick 
with  Mattie  Pickett  but  nothing  about  the  oth- 
er one." 

Various  objections  were  made  to  this  tes- 
timony. All  of  which  Is  more  fuUy  shown  by 
the  bill  and  more  fully  stated  in  the  opinion. 
Judge  Henderson  said; 

"  'While  particular  acts  of  bad  conduct  are 
r.ot  admissible  to  assail  character  on  the  direct 
examination,  a  witness  deposing  to  general  char- 
acter may  be  cross-examined  as  to  tne  particular 
facts,  in  order  to  test  the  soundness  of  bis  opUi- 
ion.  and  elicit  the  data  on  which  it  was  found- 
ed.' See  3  Rice  on  CMm.  Ev.  {  376 ;  Jackson 
V.  State  78  Ala.  471;  Steele  v.  State,  83  Ala. 
20,  3  South.  547;  1  TayL  Bv.  8  352;  2  Stor- 
kie,  Bv  304-  The  same  author  (Rice  on  Cnm. 
Ev.  S  ^^761  ■ttW*  the  following  language:  Th""" 
can  b»  nO  d°*^*  ^^  "^^  *  witness  is  put 
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on  the  stand  to  attach  or  defend  character,  be 
can  only  be  aaked  on  the  ezamioatioD  in  chief 
as  to  the  general  character  of  tlie  person  whose 
character  is  in  question;  and  he  will  not  be 
peimitted  to  tesnfy  to  particular  facta,  either 
favorable  or  unfavorable  to  such  person,  but, 
when  the  witness  is  subjected  to  cross-examinar 
tion,  he  may  then  be  asked,  with  a  view  to  test 
the  value  of  his  testimony,  as  to  particular  facts. 
In  the  eye  of  Ute  law,  the  character  of  a  person 
is  to  b«  ascertained  by  any  inquiry  as  to  what  is 
generally  said  or  thought  of  him  in  the  commu- 
nity where  he  resides.  Hence,  when  a  witness 
has  testified  on  his  examination  in  chief  that 
the  person  as  to  whose  character  the  inquiry  is 
instituted  bears  a  good  character,  his  opinion 
and  the  value  of  it  may  be  tested  by  asking  the 
witness  on  his  cross-examination  whether  be  has 
ever  heard  that  the  person  whose  character  is  in 
question  has  been  accused  of  doing  acts  wholly 
inconsistent  with  the  character  which  he  has 
attributed  to  him'— citing  State  v.  Merrlman,  34 
S.  C.  16,  12  S.  E.  619.  •  •  •  It  appears  to 
us  that  the  rule  enunciated  in  these  authorities 
states  the  correct  and  logical  rule  on  the  sub- 
ject j  and,  applying  that  rule  to  the  testimony 
admitted  in  this  case,  it  occurs  to  us  that  the 
testimony  was  admissible,  and  that  the  court  did 
not  err  in  holding  it  so." 

This  Forrester  Case,  and  the  principle 
annotmced  in  It,  was  recently  cited  and  re- 
affirmed in  Newell  t.  State,  146  S.  W.  S39,  In 
an  opinion  by  Jndge  Davidson.  Mr.  Branch 
also  lays  down  the  same  rule  in  his  Criminal 
Law,  {  877,  p.  561,  and  cites  several  cases 
from  this  court  in  suroort  of  bia  text.  Hoi- 
loway  T.  State,  45  Tex.  Or.  R.  803,  77  S. 
W.  14. 

Again,  another  principle  ia  well  estab- 
lished and  applicable  herein,  which  is  that 
the  erroneous  admigsion  of  testimony  iB  not 
cause  for  reversal  If  the  same  fact  is  proven 
by  other  testimony  not  objected  to.  Wag- 
ner v.  State,  53  Tex.  Cr.  H.  307,  109  8.  W. 
169;  Bailey  v.  State,  69  Tex.  Cr.  R.  484,  155 
S.  W.  536 ;  Christie  v.  State,  69  Tex.  Cr.  R. 
602,  155  S.  W.  641 ;  Tinker  v.  State,  179  S. 
W.  673,  and  cases  cited.  I  do  not  mean  to 
intimate  that  any  of  said  testimony  elicited 
by  tbe  state  was  inadmissible.  I  think  all 
of  It  was  admissible. 

Appellant  complains  that  the  court  erred  in 
refusing  to  give  two  special  charges  which  he 
requested.  One  of  these  was  that  the  jury 
must  believe  beyond  a  reasonable  doubt  that 
appellant  penetrated  Viola,  "independent  of 
any  confession  by  him."  That  is  not  the  law. 
Kngadt  ▼.  State,  38  Tex.  Cr.  R.  694,  44'  S.  W. 
989 ;    Ingram  y.  State,  182  S.  W.  290. 

The  other  was,  they  must  not  consider  his 
admissions  before  the  grand  jury  unless  they 
believe  beyond  a  reasonable  doubt  said  ad- 
missions were  freely  and  voluntarily  made. 
The  evidence  did  not  raise  such  an  issue. 
He  made  no  snch  Intimation  when  before  the 
grand  Jury  at  either  time.  However,  there 
is  nothing  in  either  charge  or  bill  which 
shows  that  they  were  presented  to  the  Judge 
before  he  read  his  charge  to  the  Jury.  The 
bills  each  simply  give  the  style,  number  of 
the  cause,  court,  etc.  Then  that  he  requested 
the  court  to  give  the  following  diarge,  quot- 


ing it  At  the  bottom  of  It  la,  "Befased."  and 
the  Judge's  name  signed.  Ifore  than  two 
montbs  after  the  court  adjoomed,  api)d]aiit 
prepared,  and  the  conrt  then  allowed,  a  bill 
stating  that  he  requested  the  said  respective 
charges  and  the  conrt  refused  them,  to 
which  he  excepted.  In  the  first  of  them  no 
reason  is  even  then  given,  nor  the  facts 
stated  on  which  It  Is  claimed  snch  charge 
ought  to  have  been  given.  In  the  other,  a 
brief  statement  of  some  of  the  testimony 
is  given,  on  which  be  claims  he  based  bis 
request  for  said  charge;  bnt  in  neither 
of  these  bills  does  he  show  that  these  mat- 
ters were  presented  to  the  Judge  at  the  time 
or  under  the  circumstances  reqolred  by  the 
new  amended  statute  on  the  subject  The 
main  object  the  recent  law  bad  In  requiring 
parties  to  object  to  the  coort's  charge  and 
request  additional  charges  before  the  Judge 
reads  bis  charge  to  the  Jnry  was  that  aU 
snch  matters  should  then  be  called  to  the 
attention  of  the  court  spedflcally  so  that  the 
court  could  then  pass  upon  them,  and  not 
wait,  as  bad  theretofore  been  the  law,  until 
after  the  trial  to  present  such  matters  to  the 
trial  Judge.  Since  the  new  law  on  the  sub- 
ject, this  court  has  uniformly,  in  a  }arge 
number  of  cases,  held  that  it  could  not,  and 
would  not,  review  such  questions  unless  the 
bills  and  record  show  that  they  were  thus 
presented  to  the  Judge  in  proper  time.  Ross 
V.  State,  170  S.  W.  306;  Quiterrez  v.  State, 
170  S.  W.  717;  Watts  T.  State,  171  S.  W. 
204.  See,  also,  Byrd  v.  State,  69  Tex.  Cr.  R. 
41, 151  S.  W.  1068;  Ryan  v.  State,  64  Tex.  Cr. 
R,  637,  142  S.  W.  878.  It  is  needless  to  col- 
late the  many  decisions  on  this  subject 
However,  in  my  opinion,  neither  of  said 
charges  should  have  been  given. 

As  shown  above,  whether  or  not  appellant 
had  sexual  intercourse  with  his  daughter 
Viola  was  a  disputed  question.  If  the  Jnry 
had  believed  the  testimony  offered  by  the  de- 
fendant they  would  have  acquitted  him.  On 
the  other  hand,  I  think  the  facta  and  circum- 
stances in  connection  with  his  admlaaions 
were  sufficient  to  justify  the  Jury  to  convict 
him.  Evidently  they  believed  the  facta  and 
circumstances  on  behalf  of  the  state. 

In  my  opinion  the  Judgment  should  be  af- 
firmed, not  reversed. 


BEBD  v.  STATH.     (No.  893&) 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  19, 

1916.      Rehearing  Denied 

March  15,   1916.) 

L  Ckiminai  Law   €=9594(3)  —  Tbial  —  Con- 
tinuance—Absence  OF  WrrNESSEs. 

Continuance  of  trial  on  a  charge  of  perjury 
cannot  be  granted  on  the  ground  of  absence  of 
a,  witness  who  ia  a  fugitive  from  justice. 

[Ed.    Note.— For   other    cases,    see    Criminal 
Law,  Cent  Dig.  {  1332 ;    Dec.  Dig.  <8=3594(3).] 
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2.  OBnaNAi.  Law  «Bs»6Mn.)— Tbiai.— Cton- 

TINUANCE— ABSBHOE  OF  W ITNKSSKS— USB  OF 

Tebtiiiont. 

Contiiiiiance  of  trial  on  a  charge  of  perjury 
cannot  be  granted  where  the  testimony  of  the 
absent  witneaa,  sWen  on  a  former  trial,  ia  ad- 
mitted. 

[Bid.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  {  1321 ;   Dec.  Dig.  «=>594(1).] 

B.  Witnesses   €=9340(3)— Impeachment— Ab- 

MisaiBiLTTT  or  Testimont. 

Where  it  ia  in  issue  whether  a  witness  is 
of  chaste  character,  and  she  bad  testified  that 
she  was,  testimony  of  lascivious  acts  on  her 
part  is  admissible  as  impeachment 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1121;   Dec  Dig.  «=s>840(8).] 
4.  Ohimimai,    Law    «s>iiii(3)    —    Bnx    of 

BzoBPnoNa— CoNOLusions. 

One  who  accepts  a  bill  of  esoeptions  with 
the  judge's  qualification  cannot  be  heard  to 
dispute  the  truth  of  the  qualification. 

li!ki.    Note. — For   other   cases,    see    Criminal 
Law,  Dec.  Dig.  «=s>llll(S),] 
B.  CBnONAL  IjAW  «=9e08— TBiAT>-OoimntT- 

ANCE— AaSEMT     WiTNBBSBB— CHABAOTXB     OF 

Testimont. 

Where  the  evidence  introduced  showed  that 
an  absent  witness  would  not,  If  present  tes- 
tify as  claimed  by  defendant,  or  that  she  was 
not  in  a  positian  to  have  seen  the  acts  as  to 
which  defendant  alleged  she  would  testify,  re- 
fusal of  a  continuance  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  K  1350,  1S64-1S68;  Dec.  Dig. 
«960S.) 

e.  OannNAi.  Law  «=>614(2)  —  Teial  —  Oon- 
TtNUANOB — Absent  WrTNBSsxa  —  Second 
Motion. 

A  second  motion  for  continuance  will  not 
be  granted,  where  the  absent  witness'  testi- 
mony will  be  merely  cumulative. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  1312-1314;  Dec  Dig.  «=> 
614(i).]  ^ 

7.  Ckikinai.  Law  «=s>448  —  Opinion  Bti- 
DENCE— Statement  of  Fact. 

Testimony  of  pbysiciana  that  they  had  ex- 
amined a  witness  alleged  to  be  of  unchaste  char- 
acter, and  that  she  had  never  had  intercourse 
with  a  man,  giving  the  facts  as  to  her  physical 
condition,  is  not  opinion  evidence,  but  a  state- 
ment of  tact  known  by  them  to  be  true  because 
of   their   medical   knowledge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  if  1035-1039.  1041-1043.  1046, 
1048-1051;    Dec  Dig.  «=944k] 

8.  Pebjurt  «=s>34(4) — Evidence— Cobbobora- 
tion— sufficienct. 

Where  accused  was  charged  with  having 
falsely  sworn  that  he  had  had  sexual  inter- 
course with  a  woman,  who  denied  it,  and  physi- 
cians, after  examination,  stated  facts  from  which 
they  concluded  that  she  had  never  had  sexual 
intercourse  with  any  man,  there  was  sufficient 
corroboration  of  the  woman  to  support  a  convic- 
tion for  perjury  under  Code  Cr.  Proc.  1911, 
art  806,  permitting  conviction  for  perjury  only 
on  testimony  of  two  credible  witnesses  or  one 
credible  witness  strongly  corroborated. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  §{  129,  132;    Dec  Dig.  «=>34{4).j 

9.  Criminal  Law  4=3815(1)— Evidence— In- 
btkuotions. 

Where  further  corroborative  testimony  was 
otCered,  refusal  of  an  instruction,  that  the  phy- 
sicianr  testimony  alone  was  insufficient  corrob- 
oration, was  not  error. 

[Eld.  Note^— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  g  1986 ;   Dec  Dig.  «=>815(1).] 


10.  WiTNXSSBB    «s»360  — IKPKACHVENT  — R«- 

BTTTTAX. 

Where  defendant,  charged  with  perjury  in 
having  falsely  sworn  that  he  had  had  sexual  in- 
tercourse with  a  woman,  defended  on  thd 
ground  that  his  statement  was  true,  evidence 
as  to  her  reputation  for  chastity  and  virtue  was 
admissible. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  1165,  1166;   Dec  Dig.  <^s>3e0.] 

11.  Pebjttbt  «s>S7(1)  — Elements  — Volitn- 
TABT   Testimony. 

One  accused  of  perjury  is  not  entitled  to 
a  charge  that  he  could  not  be  convicted  unless 
he  testified  voluntarily,  where  he,  without  sub- 
poena, came  into  the  county,  and  his  only  ob- 
jection was  to  ask  the  court  whether  he  bad  to 
answer  whether  he  had  had  intercourse  with  the 
prosecutrix. 

[Ed.  Note — For  other  cases,  see  Perjury, 
Gent  Dig.  |  134;    Dec  Dig.  «S=>3Ta).l 

12.  Gbiminai.   Law    4=3396(2)  —  Bvidenob — 
Affidavits— Admissibiutt. 

Where  a  portion  of  an  affidavit  was  admit- 
ted only  for  the  purpose  of  identifying  it,  alter 
the  state  had  been  forced  to  introduce  it,  the 
defendant  was  not  entitled  to  introduce  the 
whole  of  it ;   the  remainder  being  immaterial 

[E3d.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  862 ;   Dec  Dig.  «=»396(2).] 

13.  Cbiminal    Law    4=>656(2)— Pbocedubx— 
Examination  of  Witness  by  Coubt. 

Qualifications  of  bill  of  exceptions  to  ex- 
amination of, witness  by  the  court  in  the  ab- 
sence of  the  jury  held  to  show  no  error  in  the 
examination,  where  defendant  had  alleged  that 
it  was  calculated  to  intimidate  the  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1525;   Dec  Dig.  «s>656(2).] 

Appeal  from  District  Goort,  Taylor  Coun- 
ty ;   Thomas  Lw  Blantou,  Judge. 

Pleas  Reed  was  convicted  of  i)erjury,  and 
be  appeal^.    Afflimed. 

J.  M.  Wagstaff  and  S.  P.  Hardwicke,  both 
of  Abilene,  for  appellant  C.  O.  McDonald, 
Asst.  Atty.  Oen.,  for  the  State. 


HARPER,  J.  Appellant  was  convicted  of 
perjury,  and  his  punishment  assessed  at  two 
years'  confinement  in  the  state  penitentiary. 

This  is  the  second  appeal  in  this  case,  the 
opinion  on  the  former  appeal  being  reported 
In  174  8.  W.  10(J5.  As  the  facts  are  so  fully 
stated  in  that  case,  and  In  the  companion 
cases  of  Gutblrth  v.  State,  174  S.  W.  1066, 
and  Cox  v.  State,  174  S.  W.  1067,  we  do  not 
deem  it  necessary  to  state  them  again. 

Api)ellant  again  moved  to  quash  the  In- 
dictment. A  copy  of  the  Indictment  is  set 
forth  In  the  Cox  Case,  supra,  and  on  the 
former  appeal  we  held  the  indictment  valid 
in  all  three  cases,  and  we  do  not  deem  it 
necessary  to  again  discuss  that  feature  of 
the  case.  Anderson  v.  State,  56  Tex.  Cr.  R. 
361.  120  8.  W.  462;  Jeroigan  v.  State,  43 
Tex.  Cr.  R.  114,  63  S.  W.  560;  Washington 
v.  State,  22  Tex.  App.  27,  8  S.  W.  228;  Cha- 
varrla  v.  State,  63  S.  W.  813;  Yardley  v. 
State,  65  Ttex.  Cr.  R,  487,  117  S.  W.  146. 

[I-J]  When  the  case  was  called  for  trial, 
appellant  moved  to  continue  the  case  on  ac- 
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count  of  the  absence  of  two  witnesses,  E^d 
Carter  and  Mrs.  Buth  Aired.  As  to  the  wit- 
ness Carter,  the  record  discloses  he  was  a 
fugitive  from  Justice,  and,  of  course,  there 
was  no  error  in  overruling  the  motion  as 
to  him.  Godwin  v.  State,  44  Tex.  Cr.  B. 
600,  73  S.  W.  804;  Anderson  ▼.  State, 
53  Tex.  Cr.  B.  344,  110  S.  W.  64;  Deck- 
ard  V.  SUte,  68  Tex.  Cr.  B.  34,  124  S.  W. 
673;  Harris  v.  State,  8  Tex.  App.  90; 
Vann  v.  State,  48  Tex.  Cr.  B.  11,  85  S.  W. 
1004.  In  addition,  the  witness  Carter  had 
testified  on  the  former  trial  of  this  case,  and 
appellant  was  permitted  to  introduce  his  tes- 
timony given  at  that  trial  on  this  trial.  As 
to  the  witness  Mrs.  Aired,  it  may  be  said 
that  the  diligence  is  sufficient,  and  it  appears 
that  she  was  expecting  to  be  shortly  confined. 
So  the  sole  question  Is:  Was  the  testimony 
of  such  a  material  nature  as  the  court  should 
have  granted  the  continuance?  In  the  mo- 
tion It  is  stated  that  the  witness  would  tes- 
tify that  she  was  at  a  party  at  the  house  of 
Emmett  Taylor,  and  "game  of  good  night" 
was  played  at  said  party ;  that  the  prosecut- 
ing witness,  Miss  Simpson,  and  Ernest  Cox 
were  partners  while  playing  the  game,  and 
that  Miss  Simpson  conducted  herself  in  a 
lewd  and  lascivious  manner;  that  Oox  em- 
braced her,  and  she  lovingly  laid  her  head 
on  Cox's  shoulder.  Miss  Simpson  denied  any 
such  conduct,  and  denied  that  Cox  was  ber 
partner  in  the  game.  So  the  testimony  would 
be  admissible  to  impeach  Miss  Simpson. 
Again,  it  was  an  issue  in  the  case  as  to 
whether  Miss  Simpson  vras  a  virtuous  and 
chaste  female,  and  the  testimony  would  be 
admissible  as  original,  testimony  on  t}iat  is- 
sue, as  well  as  for  impeaching  purposes.  Ap- 
pellant contends  that  this  was  his  first  as»- 
pUcatlon  for  a  continuance,  but  the  court  in 
approving  the  bill  states  It  was  the  second 
application,  and  the  court  gives  this  as  the 
ground  for  overruling  the  application  when 
first  presented.  Appellant  accepta  the  bill 
with  this  quallflcation,  and  he  cannot  be 
beard  to  dispute  that  fact  Again  when  the 
matter  was  presented  to  the  court  again  in 
the  application  for  a  new  trial,  the  court 
calls  attention  to  the  fact  that  the  defend- 
ant's witnesses  Emmett  Taylor  and  Eugene 
Gist  place  Mrs.  Aired  In  such  position  that 
she  could  not  have  seen  Ernest  Cox  and  Miss 
Simpson  while  playing  the  game  of  good 
night.  Mr.  Gist  says  he  was  the  partner  of 
Mrs.  Aired  while  playing  that  game,  and  he 
testifies  to  no  such  facts  as  it  Is  alleged  Mrs. 
Aired  woul'd  testify  to.  The  appellant's  wit- 
ness Emmett  Taylor  testified  on  the  trial : 

"In  goine  around  the  house  that  night,  Ernest 
Cox  and  Miss  Minnie  Simpson  were  the  last 
couple  to  come  around.  When  they  came 
around  the  house,  I  was  squatting  down  at  the 
west  end  of  the  house  at  the  eud  of  the  kitchen. 
I  saw  Ernest  Cox  and  Miss  Minnie  Simpson 
come  around  the  house.  They  were  talking.  I 
did  not  hear  what  they  said.  Mr.  Ernest  Cox 
had  his  arm  around  Miss  Minnie  Simpson,  and 
she  was  leaoing  her  bead  against  liis  shoulder, 
and  tbey  were  walldng  very  alow." 


[I]  He  testifies  be  was  tbe  only  penKm  In 
position  to  see  them,  but  that  he  afterwards 
told  Mrs.  Aired  what  he  saw.  It  is  thns 
seen  that  the  testimony  adduced  by  defend- 
ant on  the  trial  shows  that  If  Mrs.  Aired  was 
present  she  would  not  testify  as  contended, 
but  her  information  as  to  the  conduct  of  Miss 
Simpson  on  that  occasion  was  received  from 
Emmett  Taylor,  and  tbe  record  discloses  that 
Emmett  Taylor  was  present  and  testified  at 
the  instance  of  appellant,  and  as  stated  In 
Branch's  Crlm.  Law,  {  253,  In  passing  on 
supposed  error  In  refusing  continuance,  the 
court  will  look  to  evidence  adduced  on  the 
trlaL  Willison  v.  State,  7  Tex.  App.  400; 
Clampitt  V.  State,  9  Tex.  App.  31;  Dowdy 
V.  State,  9  Tex.  App.  292;  Branson  v.  State, 
59  Tex.  Cr.  B.  17,  127  S.  W.  175.  And  where 
it  appears  from  the  evidence  on  the  trial  that 
the  absent  witness  could  not  have  known 
anything  about  the  facts  which  It  la  alleged 
that  she  would  testify  to,  it  was  held  that 
the  application  waa  properly  overruled. 
Ldndsey  v.  State.  85  Tex.  Cr.  E.  164,  32  S.  W. 
768;  Boyd  v.  State,  50  Tex.  Cr.  B.  139,  »i 
S.  W.  1053;  WlgfaU  v.  State,  57  Tter.  Cr. 
B.  639,  124  S.  W.  649.  Appellant's  witnesses 
BXigene  Gist,  who  was  Mrs.  Alred's  jMirtner 
in  the  game  of  good  night,  and  Emmett  Tay- 
lor, place  Mrs.  Aired  In  such  posltloD  that 
she  could  not  have  seen  what  took  place 
while  Ernest  Cox  and  Miss  Simpson  were 
playing  this  game,  If  tbey  in  fact  were  part- 
ners cm  that  occasion.  And,  according  to  ttie 
court's  qualification,  this  was  a  secwid  ap- 
plication tor  a  continuance,  and  If  Mrs.  Ai- 
red would  testify  as  alleged,  such  testimony 
would  be  but  cumulative  of  the  testimony  of 
Emmett  Taylor,  and  It  has  always  been  the 
rule  In  this  oonrt  that  a  second  application 
for  a  oontinaanoe  will  not  be  granted  to  se- 
cure testimony  that  is  merely  cumulative  of 
testimony  adduced  on  the  trial.  Harvey  v. 
State,  35  Tex.  Cr.  B.  559,  34  S.  W.  623; 
Shackelford  v.  State,  53  S.  W.  884;  prim- 
singer  V.  State,  44  Tex.  Cr.  B.  1,  69  S.  W. 
583 ;  Dobbs  t.  State,  64  Tex.  Cr.  R  583,  113 
S.  W.  921;  Bearden  v.  State,  47  Tex.  Cr. 
B.  276,  83  S.  W.  808. 

[7,  t]  It  appears  on  the  trial  of  tbia  case 
that  one  Henry  Ethridge  was  prosecuted  for 
slander,  in  that  he  had  said  of  and  concern- 
ing Miss  Simpson  that  "she  was  nothing  but 
a  damned  whore."  On  that  trial  appellant 
testified  as  a  witness,  and  testified  he  him- 
self had  had  carnal  knowledge  of  Miss  Simp- 
son. On  that  statement  this  prosecntion  Is 
based.  Dr.  Alexander  and  three  other  physi- 
cians testify  to  having  made  an  examination 
of  Miss  Simpson,  and  from  that  examination 
th^  testify  that  Miss  Simpson  had  never  had 
carnal  intercourse  with  any  man.  Appellant 
objected  to  this  testimony,  claiming  that  it 
was  but  the  opinion  of  the  witnesses.  The 
witnesses  testify  fully  as  to  the  examination, 
the  condition  they  found  her  private  parts, 
and  gave  the  facta  as  to  why  they  say  she 
was  a  virgin.    Such  testimony  is  not  an  opin- 


Digitized  by 


Google 


XttzJ 


BKKD  V.  STATB 


1171 


ion,  but  a  statement  of  a  fact  they  know  to 
be  true  ftotn  their  medical  knowledge.  Ap- 
pellant says  that,  if  the  testimony  was  ad- 
missible, then-  the  court  ought  to  have  In- 
structed the  jury  as  requested  by  him: 

"Ton  are  Instructed  that  the  corroboration 
required  by  law  requires  the  proof  of  facts,  and 
the  mere  opinion  of  medical  experts  alone  is 
not  such  corroboration  in  law  as  will  author- 
ize you  to  find  the  testimony  of  Miss  Simpson 
sufficiently  corroborated." 

Article  806  of  the  Code  of  Criminal  Proce- 
dure 1911,  provides  that  in  trials  for  perjury 
no  person  shall  be  convicted  except  upon 
the  testimony  of  two  credible  ^tnesses,  or 
of  one  credible  witness  corroborated  strong- 
ly by  other  evidence  as  to  the  falsity  of  the 
defendant's  statement 

Appellant  had  testified,  on  the  trial  of  Hen- 
ry Ethridge  for  slandering  Mias  Simpson, 
that  he  (appellant)  "had  had  carnal  inter- 
course  with  the  said  Aftnnle  Simpson  at  a 
bridge  west  of  PotosL"  Miss  Simpson  testi- 
fied on  this  trial  that  that  statement  was 
not  true  (That  Is  one  witness  as  to  the  falsi- 
ty of  the  statement.  Now,  is  she  strongly 
corrobomted?  Pour  doctors  testify  to  exam- 
ining her,  and  they  and  each  of  them  swear 
positively  that  Miss  Simpson  had  never  had 
Intercourse  with  any  man.  If  that  la  not 
strong  corroboration  of  her  testlmoDy,  we  do 
not  understand  bow  her  testimony  twuld  be 
corroborated  when  appellant  places  himself 
and  Miss  Simpson  alone  at  the  bridge.  The 
court,  at  the  request  of  appellant,  Inatmcted 
the  jury: 

"Btton  yon  ean  convict  the  defendant,  yen 
most  believe  beyond  a  reasonable  donbt  that 
Miss  Minnie  Simpson  is  a  credible  witness,  and, 
if  yon  have  a  reasonable  doubt  as  to  whether 
or  not  she  is  a  credible  witness,  yon  will  acqnit 
the  defendant" 

[I]  And  in  the  main  charge  had  instructed 
the  jury  they  could  not  convict  appellant  un- 
less the  falsity  of  the  statement  had  been 
established  by  the  testimony  of  one  credible 
witness  strongly  corroborated.  In  addition 
to  this,  the  fact  that  Miss  Simpson's  reputa- 
tion for  troth  and  veracity  was  good  was 
sworn  to  by  a  dozen  or  more  witnesses,  and 
that  her  reputation  for  virtue  and  chastity 
was  good  was  s\vom  to  by  some  twenty  or 
more  ladles  and  gentlemen  residing  in  the 
cmnmnnlty  where  she  lived.  So  it  is  seen  the 
state  did  not  rely  on  the  medical  men  alone 
to  establish  that  she  was  a  credible  witness, 
or  to  corroborate  her  testimony,  and  onder 
no  phase  of  the  case  was  the  above  special 
charge  requested  by  appellant  called  for,  and 
there  was  no  error  in  refusing  to  give  it 

[10]  However,  appellant  insists  in  another 
bill  that  the  court  was  in  error  in  permitting 
witnesses  to  testify  that  the  reputation  of 
Miss  Minnie  Simpson  for  virtue  and  chastity 
was  good.  Appellant  called  a  number  of  wit- 
nesses who  testified  to  facts,  if  true,  which 
would  have  a  tendency  to  show  that  Miss 
Simpson  was  not  a  virtuous  and  chaste  wo- 


man. In  fact,  his  defense  was  predicated  up- 
on the  theory  that  what  he  swore  to  In  the 
Ethridge  trial  was  true,  and  he  introduced 
witnesses  to  prove  that  Miss  Simpson  was 
the  character  of  woman  who  would  likely 
engage  in  such  acts.  Whether  or  not  she 
was  a  virtuous  girl  was  an  issue  in  the  case, 
and  put  into  the  case  by  the  testimony  of- 
fered by  appellant,  and  it  was  in  rebuttal  of 
this  testimony  that  the  court  permitted  the 
state  to  Introduce  witnesses  who  testified 
that  Miss  Simpson's  reputation  for  virtue 
and  chastity  was  good.  In  this  case  appel- 
lant by  his  testimony  bad  attempted  to  prove 
that  Miss  Simpson  was  a  woman  of  lewd 
and  lascivious  character,  and,  having  done 
so,  he  cannot  be  heard  to  object  to  testimony 
tending  to  show  that  she  was  not  that  char- 
acter of  woman.  This  question  was  discussed 
by  Judge  White  in  Wilson  v.  SUte,  17  Tex. 
App.  583,  and  he  there  held  that,  when  the 
defendant  by  his  testimony  had  attacked  the 
reputation  of  a  woman  for  virtue  and  chas- 
tity, then  the  state  in  rebuttal  could  prove 
her  reputation  tor  virtue  was  good.  And  it 
has  always  been  the  rule  In  this  court  when 
the  defendant  by  his  testimony  injects  any 
issue  in  the  case,  material  to  the  case  on 
trial,  the  state  can,  meet  that  proof  by  ap- 
propriate testimony.  We  discussed  that  ques- 
tion at  length  In  Knight  v.  State,  64  Tex.  Or. 
R.  641,  144  S.  W.  974,  and  dted  the  authori- 
ties in  this  and  other  states. 

[11J  AroeUant  requested  the  ooBxt  to  in- 
struct the  jury  that  before  they  could  con- 
vict the  defendant,  the  state  must  show  that 
be  voluntarily  and  willfully  testified  in  the 
county  court,  in  the  case  of  Henry  Ethridge, 
and,  if  they  find  that  he  was  compelled  to  do 
■o  over  bis  protest,  defendant  should  be  ac- 
quitted. The  bill  shows  that  the  court  ap- 
proves it  with  the  following  qualification: 

"Refused,  because  the  uncontroverted  evi- 
dence shows  that  without  having  been  anb- 
Eoenaed,  the  defendant  voluntarily  came  from 
is  home  in  Callkban  county  to  testify  in  the 
trial  and  behalf  of  Henry  Ethridge  in  the  coun- 
ty court  of  Taylor  connty,  and  did  testify  vol- 
untarily without  process,  and  that  it  was  only 
when  be  was  asked,  while  on  the  stand,  whether 
he  had  intercourse  with  Minnie  Simpson,  that 
he  asked' the  court  if  he  would  be  required  to 
answer  that  qnestion,  and  the  court  said,  'Tes,' 
whereupon  defendant  testified  without  further 
protest"- 

Aa  thus  qnallfled,  Uie  conrt  did  not  err  In 
his  ruling.  The  record  discloses  that  appel- 
lant lived  in  Callahan  county,  and  without 
being  summooed  voluntarily  went  to  Taylor 
county  as  a  witness  and  testified  without 
having  been  served  with  any  process  requir- 
ing him  to  do  80. 

[12]  It  is  made  to  appear  by  the  record 
that  Sid  Blchardson,  as  a  witness  for  appel- 
lant, had  given  testimony  damaging  to  the 
repntatlon  of  Miss  Simpson  for  virtue  and 
chastity.  On  cross-examination  he  was  ask- 
ed if  he  had  not  gone  to  the  home  of  Miss 
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Simpfloa'a  brotber  and  toM  blm  iboat  maUos 
thla  affidavit,  and  tb&t  It  was  untrue,  and 
tbat  be  was  going  to  get  the  affidavit  tMck. 
After  Bucb  examination,  so  mncb  of  the  affi- 
davit was  Introdnced  in  evidence  as  rdated 
to  the  matter  about  which  be  was  cross- 
examined,  when  appellant  desired  to  intro- 
duce the  remainder  of  the  affidavit,  which 
related  to  a  different  matter.  The  court  de- 
clined to  permit  tlie  remainder  of  the  affi- 
davit to  be  introduced  in  evidence,  bis  rea- 
sons for  so  doing  be  stated  at  the  time  be- 
ing as  follows: 

"Mr.  Stenographer,  yon  will  note  that  tlM 
state  did  not  offer  the  affidavit  until  counsel 
for  the  defense  forced  them  to  offer  it  in  order 
to  identify  the  affidavit  concemiuK  which  the 
witness  was  talking  to  Miss  Simpson  on  the 
night  in  question,  when  he  stated  that  he  would 
try  to  get  the  affidavit  back,  and  the  court  sus- 
tained the  defendant's  objection  tliat  the  state 
would  first  have  to  show  what  affidavit  was  re- 
ferred to ;  in  other  words,  that  the  affidavit  re- 
ferred to  showed  the  language  which  was  then 
under  investigation,  to  wit,  that  of  going  to 
the  circus  at  Abilene,  snd  it  was  only  for  the 
purpose  of  identification,  and  only  for  the  pur- 
pose of  showing  that  this  particular  affidavit 
was  the  one  referred  to,  that  the  court  permit- 
ted it  to  be  introduced,  and  the  part  attempted 
to  be  offered  by  the  defense  now  is  not  germsne 
to  any  matter  that  was  brought  out  in  connec- 
tion with  the  affidavit,  or  by  anr  witneu  con- 
cerning the  affidavit,  and  it  would  be — the  court 
holds  oiat  this  witness  Richardson  is  here,  and 
the  court  will  permit  counsel  to  interrogate  him 
on  this  point  if  they  wanted  to.  If  they  want 
to  ask  this  witness  any  questions  concerning 
Mils  Minnie  Simpson's  general  reputation  for 
chastity  and  virtue,  why  the  court  will  permit 
them  to  ask  Richsrdson  those  questions  u  they 
so  desire." 

[IS]  The  remainder  of  the  bill  relates  to 
^jnestions  propounded  by  the  court  to  the  wit- 
ness Sid  Ricbardson.  Before  asking  the 
'QnestionB,  the  court  bad  the  Jury  retire,  and 
the  Jury  heard  none  of  the  questions  and  no 
answer  of  the  witness.  After  said  questions 
bad  been  propounded,  appellant  objected  to 
the  proceedings  on  the  ground  that  it  was  cal- 
culated to  intimidate  the  witness,  as  the  ques- 
tions were  such  as  to  lead  the  witness  to 
believe  that  a  prosecution  for  perjury  might 
he  expected.    The  court  states: 

"The  court  understood  from  the  state  that 
they  bad  finished  their  cross-examination  with 
one  exception,  and  that  was  to  lay  a  predicate, 
and  the  state  asked  for  time  in  which  to  go  out 
and  speak  to  a  witness  before  they  laid  that 
predicate.  I  understood  that  the  examination 
was  over.  Tbat  is  what  he  said,  and  during 
the  recess,  wtiile  the  state's  attorney  was  out 
-questioning  the  witness,  the  court  took  a  recess 
and  sent  toe  jury  out,  and  then  made  the  exami- 
nation that  the  record  shows,  and  during  none 
of  which  the  counsel  raised  any  objection  what- 
-ever,  and  the  court  wants  the  bill  to  show  that 
the  jury  was  out  and  heard  nothing  of  it,  and 
that  none  of  the  questions  which  the  court  has 
asked  the  witness,  the  court  will  not  let  the 
state  ask  them.  The  court  will  not  let  the  state 
ask  any  question  that  the  court  has  asked." 

As  qualified,  the  bill  presents  no  error. 
The  Judgment  is  affirmed. 


OBNEB  ^  STATU.    (Nsi  8874.) 

(Court  of  Criminal  Appeals  of  Texas.    Jan.  8^ 

1918.    Behearing  Denied  Feb.  2, 191& 

Dissenting  Opmion  Mardi  8, 1918.) 

L  GannNAi.  Law  «=3ll5S— Motion  for  Nkv 
Tbiai<— Bbadiro  or  Obxoikai.  Indictiiknt. 
On  an  amended  motion  for  a  new  trial  on 
the  ground  that  the  certified  copy  of  the  in- 
dictment was  read  to  the  jury  instead  of  the 
original  indictment,  evidence  Mid  to  justify  the 
trial  judge's  belief,  on  denying  the  motion,  that 
the  original  indictment  bad  been  read  to  tlie 
jury. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  fi  8061-3088,  8070,  8071, 
8074;   Dee.  Dig.  «s>1158.1 

2.  CsmiTAi.  Law  «i9638(2)— Tbial  —  Bxas- 
IRO  OaioiifAi.  iNoicnatifT  to  Jukt  — 
Waives. 

Where  a  certified  copy  of  an  indictment  was 
read  to  the  jury  in  the  presence  of,  and  with 
the  knowledge  of,  defendant  and  her  counsel 
without  objection,  until  after  the  trial  and  in  an 
amended  motion  for  a  new  trial,  such  inaction 
was  a  waiver  of  the  reading  ot,  the  original  in- 
dictment, expressly  authorized  by  Code  Cr. 
Proa  1911.  art  22. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  14B4;   Dec.  Dig.  »=»633(2).l 

3.  CaimnAi.  Law  «sa>869— Tbiai/— ▲DomoH- 
AL  iNSTBUonon  TO  JuBT— WBimn  TBsn- 

XONT. 

Under  Code  Cr.  Proc  1911,  art  755,  pro- 
viding that  if  the  jury  dissgree  ss  to  statement 
of  any  particular  witness,  they  may,  upon  ap- 
plying tp  the  court  have  such  witness  again 
put  upon  the  stand  and  directed  to  testify  as 
to  the  particular  point  of  disagreement  the 
court  where  each  side  introdnced  the  written 
testimony  of  different  witnesses  at  the  former 
trials,  and  where  the  jury  returned  in  open  court 
and  stated  that  they  did  not  remember  the 
names  of  those  witnesses  and  wanted  tiuSr  tes- 
timony read,  and  especially  asked  as  to  the  tes- 
timony of  one  named  witness  at  a  former  trial, 
the  court  properly  permitted  the  testimony  of 
such  witness  to  be  read  to  the  jury;  thur  ques- 
tion showing  a  disagreement  as  to  it 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1800,  2064;  Dec.  Dig.  «=> 
869.] 

4.  HoiaotDK  •salSd— BviDBircB— Khowuedgi 
or  Poisons. 

In  a  trial  for  the  pirisoning  of  defendant's 
daughter  by  arsenic,  whiere  it  appeared  that  de- 
fendant had  Inlled  her  husband  by  poisonuig 
him  with  arsenic  about  19  months  beiMe^  that 
at  the  tame  of  her  husband's  death  she  was  sus- 
pected of  haviug  poisoned  him,  that  while  a  post 
mortem  examination  of  his  remains  was  made, 
yet  no  chemical  analysis  was  made  of  the  or- 
gans to  sacertain  wiiat  poison  if  any  liad  been 
administered  to  hlai.  tliat  the  daughter  repeat- 
edly told  defendant  that  she  knew  that  she  had 
killed  her  father,  and  that  defendant  knew  that 
she  knew  it,  whereupon  defendant  would  tell 
her  not  to  talk  too  mudi,  evidence  that  after  the 
death  of  her  husband  and  before  the  death  of 
her  daughter  defendant  told  the  witness  that 
she  knew  -of  the  poison  whidi,  when  administer- 
ed, could  not  be  detected  by  a  physician,  was 
admissible 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  H  341-800;    Dec  Dig.  «=>169.] 

6.  Cbuinai,  Law  «s>1170H  —  Rbvixw  — 
Hab)ii.E8S  Bbbob— Eviobnck. 

In  such  trial,  the  district  attorney's  cross- 
examination  of  defendant  by  asking  her  if  she 
was  ever  at  a  certain  place  in  another  state. 
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and  upon  her  affinnatiTe  reply  aaUng  her  if 
•he  knew  a  man  there  of  a  certain  name,  and 
on  reply  that 'she  did  not,  aslcing  her  whether 
•he  had  fone  there  with  a  view  to  marrylnf 
him,  which  she  denied,  by  aaking  her  if  she  re- 
membered when  she  was  tried  in  the  county 
court  for  insanity,  to  which  she  replied  affirma- 
tively ;  by  asking  her  if  that  was  before  a  cer- 
tain named  child  died,  to  which  she  replied  she 
did  not  know;  and,  after  her  testimony  on  di- 
rect that  deceased  was  the  only  child  she  had 
and  that  she  was  devoted  to  her;  by  eliciting 
her  testimony  that  ^e  had  had  two  other  diil- 
dren,  one  of  whom  died  in  infancy  of  summer 
complaint,  and  by  asking  her  how  many  children 
she  had,  and,  after  she  had  replied  three,  by 
asking  her  when  the  two  died,  and  eliciting  the 
answer  that  the  first  lived  to  be  9  months  old 
and  died  of  pneumonia,  while  improper  as  to 
some  of  the  questions  asked,  was  not  reversible 
•rror. 

[EM.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  11  8126-8185;  Dee.  Dig.  «=> 
1170%.] 

&  CauUHAI,  LiAW  «=9llfl&— EUBMUtSS  Bbbob 
— BVIDTOOK  Admissibia  ir  Pasx. 

Where  objectionable  questions  ai«  answer- 
ed and  the  court  then  withdraws  the  matter 
from  the  Jury  and  instructs  them  not  to  con- 
sider it,  no  reversible  error  is  presented. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Jj  764,  8088,  3130,  8X37-^143; 
Dec.  Dig.  «=s>llS9.] 

7.  HoMicina  e=3l«6— BIvidenc*— MonvB. 

In  the  trial  of  defendant  for  poisoning  her 
daughter,  evidence  that  the  child  after  the  death 
of  her  fkther  under  suspicion  of  having  been 
poisoned  by  defendant  would  say  to  defendant 
that  she  knew  she  had  killed  her  father,  and 
that  defendant  knew  that  she  knew  it,  was  ad- 
missible as  tending  to  show  motive. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {|  320-331;    Dec.  Dig.  «=»166.] 

&   HOUICIDK     «=9ia6— EVIDKRCS— REI.BVANOT 

— Monv*. 

In  a  trial  of  defendant  tor  the  murder  of 
her  daughter  by  poiaoning  with  arsenic  about 
19  months  after  defendant  had  poisoned  her  hoa- 
band  with  arsenic,  where  it  appeared  that  the 
daughter  had  repeatedly  accuseid  defendant  of 
the  murder  of  ber  father,  testimony  of  a  physi- 
cian attending  the  father  shortiy  before  he  died 
diat  he  suspected  that  he  had  been  poisoned  and 
made  a  post  mortem  examination,  but  no  chemi- 
cal analysis  of  the  organs,  without  which  arsenic 
g Olson  conid  not  be  detected,  and  that  after  ex- 
nmation  the  organs  were  chemically  examined 
and  found  to  contain  arsenic  sufficient  to  pro- 
dace  death,  was  adminible  to  show  motive. 

[I2d.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  If  320-331;    Dec.  Dig.  «=9iee.] 

8.  CBimiiAi.  Law  «sal003— Apfkai/— EIxokf- 

TIONB— SCOP«. 

A  bill  of  exceptlona  indnding  a  number  of 
•tatements  objected  to,  miom  of  which  are  clear- 
ly admissibl&  not  direictly  pointing  out  the  sap- 
posed  objectionable  parte  thereof,  presents  no 
error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H282»-2883,  ^19,  2920;  Dea 
Dig.  «=.1098.f 

10.   UOUICIOC     «=»287— EVIDBNOE  —  IHBTBVC- 

•nonB. 

In  a  trial  for  the  murder  of  defendant's 
daughter  by  poisoning,  an  instruction  that  all 
the  evidence  introduced  with  reference  to  the 
defendant's  prevloas  poisoning  of  her  husband, 
if  considered  at  all,  could  be  considered  only 
for  the  purpose  of  showing  motive,  if  any,  for 
the  killing  of  the  daughter,  properly  presented 
the  issue  raised  by  the  evidence  and.  protected 


I  defendant  in  the  consideration  of  the  case  by  the 
jury. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  I  BSfi;    Dec.  Dig.  «=>287.] 

Davidson,  J.,  dissenting. 

Appeal  from  District  Coort,  BQ  Paso  Gonn- 
ty;   Dan  M.  Jariksm,  Jndge. 

Agnes  Orner  was  convicted  of  moider,  aod 
she  appeal&    Affirmed. 

Uoore  ft  Harris,  Chaa.  Owen,  and  T.  A. 
Falvey,  all  of  El  Paso,  for  appellant  0.  Q. 
McDonald,  Aast  Atty.  Gen.,  for  tbe  State. 

PHBNDERGAST,  P.  J.  AiqpeUant  was 
convicted  of  the  murder  of  her  own  d{iughter 
by  poison,  and  ber  punishment  assessed  at 
life  imprisonment 

This  la  tbe  second  appeal  of  this  case. 
Tbe  first  Is  reported  in  65  Tex.  Cr.  R.  137, 
143  S.  W.  935.  No  quesUon  which  was  de- 
cided on  tbe  first  appeal  arose  on  the  last 
trial.  After  the  other  reversal  the  venue 
was  changed  from  El  Paso  county,  and 
trials,  or  mistrials,  bad  in  four  other  coun- 
ties, to  which  tbe  case  was  respectively 
transferred  on  change  of  venue.  The  venue 
was  at  last  changed  back  to  El  Paso  county, 
and  this  trial  bad  therein.  Before  the  venue 
was  first  changed  from  El  Paso  county,  this 
record  shows  that  appellant  was  properly 
arraigned  and  pleaded  not  guilty. 

[1]  This  trial  was  begun  February  2?,  and 
was  concluded  March  3,  1916.  On  March 
6tb,  appellant  filed  a  motion  for  a  new  trial 
on  various  grounds.  That  motion,  as  this 
record  shows,  did  not  then  in  any  way 
claim  that  the  indictment  was  not  read  to 
tbe  Jury  when  tbe  trial  began.  Later,  ap- 
pellant had  leave  of  the  court  to  file  ber 
amended  motion  for  a  new  trial,  and,  on 
March  20,  1915,  for  the  first  time  set  up  as 
one  of  her  grounds  for  new  trial  that  the  in- 
dictment was  not  read,  but  that  a  certified 
copy  thereof  was  read  instead.  Her  amend- 
ed motion  was  supported  by  tbe  affidavits  of 
two  of  her  attorneys,  who,  in  effect,  swore 
tbat  a  certified  copy,  and  not  the  original, 
was  read  to  the  Jury.  Tbe  affidavit  of  each 
of  ber  attorneys  contains  allegations  tending 
to  show  that  they  were  correct  in  stating 
that  a  certified  copy,  and  not  the  original, 
was  read.  The  district  attorney,  who  in  con- 
nection with  an  assistant  represented  the 
state  on  tbe  trial,  under  bis  official  oath  de- 
nied that  tbe  copy  was  read,  and  as  pointed- 
ly alleged  tbat  tbe  original  was,  and  not  the 
copy.  Tbe  assistant  district  attorney  made 
an  affidavit,  wbar^n  be  swore  positively  tbat 
tbe  original  was  read,  and  that  the  copy 
was  not,  and  therein  he  alleged  other  facts 
borne  out  by  tbe  record,  whlcb  tended  to  sup- 
port blm  in  Us  altidavit  The  said  motion 
and  amended  motion  and  all  of  said  affi- 
davits were  beard  by  tbe  trial  Judge  on  March 
20,  1915,  whereupon  he  overruled  appellant's 
motion  for  a  new  trial  on  that  ground,  and 
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every  otber  as  welL  In'  addition  to  this,  tlie 
judgment  spedflcally  states  that,  when  the 
case  was  called  for  trial,  the  state  appeared, 
as  did  the  defendant  In  person,  and  her  conn- 
sel  also  being  present,  when  both  parties 
announced  ready  for  trial.    It  proceeds: 

"The  indictment  was  read  to  the  jury,  and  the 
defendant,  Agnes  Omer,  in  open  court  pleaded 
not  guilty  to  the  charge  contained  in  the  in- 
dictment herein." 

There  can  be  no  question  but  that  from  all 
this  the  conclusion  is  certain  that  the  Judge 
was  authorized  to  believe,  and  must  have 
believed,  that  the  original,  and  not  said  copy, 
was  read  to  the  Jury,  and  that  It  was  to  the 
reading*of  the  original,  and  not  the  copy,  that 
appellant  pleaded  not  guilty. 

The  record  in  some  particulars  on  this 
point  is  not  clear.  In  approving  appellant's 
bill  on  this  subject,  it  appears  that  the  Judge 
did  so  on  March  115th,  which  was  5  days  be- 
fore said  afBdavlts  and  the  motion  for  a  new 
trial  presenting  that  Question  were  filed  and 
heard.  By  his  qualification  of  the  bill  at 
that  time,  the  Judge  states  that  some  time  at 
or  about  the  close  of  the  evidence,  something 
was  said  by  defendant's  counsel  that  the 
indictment  had  not  been  presented,  but  that 
in  lieu  thereof  a  certified  copy  of  it  had  been 
read  to  the  Jury.  Whereupon  he  examined 
all  the  papers  in  the  cause,  which  were  volu- 
minous, and  In  said  papers  was  found  a  cer- 
tified copy  of  the  indictment,  and  the  said 
assistant  district  attorney,  representing  the 
state,  shortly  thereafter  presented  to  him 
the  original  indictment,  at  the  time  stating 
to  him  that  it  was  the  original  which  was 
read  to  the  Jury.    He  then  states : 

"The  court  has  no  way  of  determining  which 
instrument  was  read  to  the  jury,  as  be  does  not 
know." 

From  this,  we  take  it.  It  Is  reasonably  cer- 
tain that  the  Judge  at  that  time,  and  at  the 
time  he  made  this  qualification,  bad  not 
heard  the  motion,  nor  said  aflSdavlts,  but  he 
states  what  he  did  at  about  the  time  of  the 
conclusion  of  the  evidence  in  the  case  on  his 
own  independent  Investigation  at  that  time. 
Hence  we  conclude  that  his  then  qualifica- 
tion In  no  way  militates  against  his  action 
when  he  heard  the  motion  and  all  the  affi- 
davits, as  shown  above. 

[2]  In  addition,  both  the  original  and  a 
certified  copy  thereof,  under  the  order  of  the 
lower  court,  were  sent  up  and  constitute  a 
part  of  this  record.  We  have  examined  and 
carefully  compared  the  copy  with  the  orig- 
inal, and  find  there  Is  no  particle  of  differ- 
ence between  them.  Blvery  word,  letter,  and 
figure  in  the  original  is  copied  precisely  in 
the  certified  copy.  If  it  had  been  the  copy 
instead  of  the  original  which  was  read,  no 
possible  injury  occurred  to  appellant  there- 
by or  could  have  occurred.  If  it  be  true 
that  the  copy,  and  not  the  original,  was  read, 
it  was  all  done  in  her  presence,  and  must 
have  been  with  her  knowledge,  and  it  was 
also  In  the  presence  of  her  attorneys,  and 


must  have  been,  and  was,  tf  they  are  correct, 
within  their  knowledge  at  the  very  time  It 
occurred.  Neither  she  nor  ber  attorneys,  or 
any  of  them,  at  that  time,  or  at  any  other 
time,  until  the  close  of  the  evidence,  at  least 
intimated  or  suggested  that  It  was  the  copy 
and  not  the  original  which  was  read.  She, 
and  neither  of  than,  objected  to  It  at  all  in 
any  way  until  after  the  trial  was  conduded, 
and  In  her  amended  motloa  for  new  trial, 
which  was  filed  some  17  days  after  the  ver- 
dict and  Judgment  The  slightest  Intimation 
of  this  mistake,  If  It  was  a  mistake,  to  the 
Qourt,  or  the  state's  attorney,  at  the  time 
would  have  righted  the  matter  immediately. 
Under  the  circumstances,  we  think  that  her 
action  and  her  attorneys'  action,  or  rather 
their  inaction,  at  the  time  was  a  waiver  of 
the  reading  of  the  original,  if ,  as  a  matter 
of  fact,  the  copy  Instead  was  read.  That 
she  could  waive  It  Is  both  statutory  (article 
22,  C.  C.  P.),  and  has  repeatedly  beat  decided 
by  this  court  Barbee  v.  State.  32  Tex.  Cr. 
R.  170,  22  EL  W.  402;  Essary  v.  State,  53 
Tex.  Cr.  R.  608,  Ul  S.  W.  827;  Davis  v. 
State,  70  Tex.  Cr.  R.  663,  158  8.  W.  283. 
See,  also,  Johnson  v.  State,  171  S.  W.  1128; 
Coffman  v.  State,  73  Tex.  Cr.  R.  295.  165  S. 
W.  939. 

On  the  doctrine  of  the  waiver,  Mr.  Bishop 
in  his  New  Criminal  Procedure  (volume  1,  | 
117),  says: 

"In  natural  reason,  one  should  not  complain 
of  a  thing  done  with  his  consent  And  the  law, 
in  all  its  departments,  follows  this  principle. 
It  is  analogous  to  estoppel,  or  a  species  of  it 

In  section  119  he  says: 

"Necessity  is  the  chief  foundation  for  this 
doctrine.  Without  it  a  cause  could  rarely  l>e 
kept  for  miscarrying.  The  mind,  wbetlier  of 
the  judge  or  the  counsel,  cannot  always  be  heU 
taut  like  a  l>ow  about  to  send  forth  the  arrow; 
and  if  every  step  in  a  cause  were  open  to  objec- 
tion as  weU  after  verdict  or  sentence  as  before, 
a  shrewd  practition^  could  ordinarily  so  man- 
age that  a  Jndraaent  against  liis  client  might  be 
overthrown.  Even  by  lying  by  and  watctiing, 
if  he  did  nothing  to  mislead,  he  would  find 
something  amiss,  to  note  and  bring  forward  aft- 
er the  time  to  correct  tiie  error  had  passed." 

[3]  While  introducing  the  evidence,  each 
side  introduced  the  testimony  of  different 
witnesses,  which  was  given  by  them  In  for- 
mer trials  and  taken  down  In  writing.  In 
other  words,  these  witoesses  were  not  on 
the  stand,  but  Instead,  their  testimony  as 
transcribed  was  introduced.  Among  these 
was  Mr.  Van  Horn.  After  the  Jury  had  been 
duirged  and  retired,  they  returned  in  open 
court  whether  at  dilTerent  times  or  at  the 
same  time  Is  not  made  certain,  but  at  any 
rate,  stated  in  writing  that  they  did  not  re- 
member the  names  of  these  several  witness- 
es and  wanted  their  testimony  read.  They 
mentioned  several  of  these  witnesses.  Among 
them,  they  wanted  Van  Horn's,  and  a^ed 
the  court : 

"IHd  Mr.  Van  Horn  testify  at  Pecos,  Tex.,  in 
the  trial  of  Agnes  Orner  that  he  (Van  Horn) 
heard  Mrs.  Orner  tell  Mrs.  Archer  that  she 
(Mrs.   Orner)   kiUed  Idllie   Orner?" 
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Ov«r  die  appellant's  objection,  the  court 
permitted  the  testimony  of  said  Van  Horn 
to  then  be  read,  which  was: 

"Mrs.  Riler  [now  Mrs.  Ardier]  and  myself 
were  at  the  side  of  the  bed,  and  Harry  Suap- 
perd  was  standing  at  the  foot  like,  in  the  room, 
and  she  [defendant]  was  talking  to  Mrs.  Riley, 
and  she  turned  over  and  liad  her  arms  around 
her  neck  that  way,  and  made  the  remark,  she 
[defendant]  said:  'I  have  kiUed  Lillie!  What 
shall  I  dof  What  shall  I  do!'  At  that  moment 
I  reached  and  pulled  Mrs.  Archer's  dress  and 
motioned  for  her  to  go  away,  and  she  wallced 
away  from  the  bed.  Mrs.  Orner  said:  'I  have 
killed  liUiel  What  shaU  I  dol  What  shall 
Ido!'" 

Appellant  objected  that  the  Jnry  had  not 
disagreed  as  to  Van  Horn's  testimony,  but 
had  forgotten  his  testimony,  and  that  the 
reading  of  it  again  would  prejudice  the  Jury 
against  her  and  give  undne  emphasis  to  his 
testimony.  We  think  the  questions  by  the 
Jury  to  the  Judge  sufSciently,  if  they  do  not 
clearly,  show,  when  properly  construed,  that 
the  Jnry  did  disagree  as  to  the  statement  of 
this  witness,  and  it  was  the  duty  of  the 
court,  under  the  circumstances,  in  the  proper 
and  due  administration  of  the  law  under  ar- 
ticle 755,  G.  C.  P.,  to  have  read,  as  he  did, 
said  testimony  of  Van  Horn.  It  Is  literally 
his  testimony  as  introduced  on  the  trial.  No 
question  is  made  of  this.  In  Clark  t.  State, 
28  Tex.  App.  106,  12  S.  W.  729,  19  Am.  St. 
Rep.  817,  It  appeared  that  the  trial  Judge 
permitted  the  testimony  of  the  deceased  wit- 
ness taken  at  an  examining  trial  to  be  re-  j 
read  for  the  third  time  to  the  Jury  after  i 
they  had  been  In  retirement  considering  their 
verdict  2  days  and  nlghta  The  court  held 
that,  by  the  provisions  of  the  statute,  if  the 
witness  had  testified  orally,  he  could  be  re- 
called and  detail  his  testimony  again  as  to 
the  points  ot  disagreement,  and  held  that 
that  statute  did  not  expressly  provide  for 
the  reading  of  written  testimony  or  the  d^>- 
osition  of  the  witness.    The  court  said : 

"Where  the  evidence  is  by  depositicm,  or  in 
writing,  taken  on  examining  trial,  we  can  see  no 
good  reason  why,  if  the  Jury  so  desire,  they 
cannot  have  it  re-read  to  them  where  they  have 
disagreed  about  it.  Such  written  testimony  can- 
not be  easily  altered.  At  all  events  it  is  to 
be  presumed  that  it  has  not  been  altered  until 
the  contrary  is  shown,  and  where  this  is  not 
done,  we  cannot  perceive  bow  its  being  re-read 
in  the  same  identical  language  coald  mislead  tbe 
jnry,  or  onjostly  prejudice  the  defendant.  We 
are  unable  to  see  that  any  error  has  been  com- 
mitted or  wrong  done  the  defendant  in  this  re- 
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We  think  no  reversible  error  Is  shown  In 
this  matter. 

[4]  The  testlm<Hiy,  wlthoat  reciting  It,  was 
amply  sufficient  to  Justify  the  Jnry  to  believe 
that  appellant  killed  her  husband  by  poison- 
ing him  with  arsenic  Just  about  19  months 
before  her  daughter  Lillie  was  nnqnestlcm- 
ably  killed  by  the  same  kind  of  poison.  The 
testimony,  without  contradiction,  shows  that 
at  the  time  of  the  death  of  her  husband, 
she  was  suspected  ot  klUing  him  by  iMlaon- 
Ing,  and  at  the  time  a  post  mortem  ^^nrtfir^. 


Oon  was  made  of  him  to  ascertain  If  he 
was  killed  in  that  way»  but  for  reasons  nn- 
nessary  to  state  here,  It  was  shown  that  no 
chemical  analysis  whatever  was  made  of 
the  organs  of  his  body,  or  the  contents  of  his 
Btomacb  or  Stitestlnes  to  ascertain  what 
poison,  if  any,  had  been  administered  to  him. 
The  testimony  further  showed  that  her 
daughter  lillUe  repeatedly,  when  out  of  hu- 
mor with  her  after  her  father's  death,  said 
to  her,  In  substance^  "I  know  you  killed  papa, 
and  you  know  that  I  know  it,"  and,  when 
her  daughter  would  so  state  to  her,  she  would 
send  her  away  to  play,  and  tell  her  not  to 
talk  too  much,  and  one  witness  swore  that 
appellant  told  her  that  she  was  thinking  of 
putting  Ldllle  in  a  Catholic  school,  or  some- 
thing of  the  kind,  because  lillle  talked  too 
much.  It  was  clearly  shown  that  Lillie,  ap- 
pellant's daughter,  was  killed  by  arsenic 
poison.  From  the  fact  that  the  post  mortem 
examination  of  Mr.  Orner  at  the  time  failed 
to  disclose  arsenic  poison,  the  Jury  were 
authorized  to  believe  that  appellant  conclud- 
ed that,  when  a  person  was  kUied  by  arsenic 
poison,  it  could  not  be  detected  by  a  physi- 
cian. Under  these  circumstances,  the  court 
therefore  committed  no  error  in  permitting 
Lee  Newman  to  testify  over  her  objections 
that  Mra  .Orner,  after  the  death  of  her  hus- 
band and  before  that  of  her  daughter,  told 
him  she  knew  of  a  poison  which,  administer- 
ed to  a  person,  could  not  be  detected  by  a 
physician.  This  evidence,  we  think,  under 
the  circumstances  of  this  case,  was  clearly 
admissible. 

[f ,  6]  In  her  direct  examination,  she  tes- 
tified she  traveled  considerably  with  her 
daughter  Lillie,  and  among  other  places  took 
her  to  Los  Angeles,  and  from  tiOB  Angeles  to 
Denver,  and  from  Denver  to  a  spring  in  Kan- 
sas, stating  the  doctor  told  her  to  go  to  the 
springs  with  her,  and  she  went  there  and 
stayed  two  months.  One  of  her  bills  shows 
ttiat,  on  cross-examination  of  her,  tbe  dis- 
trict attorney  asked  if  she  was  at  Lundsberg, 
Kan.  She  answered,  "Yea."  He  then  asked 
her  if  she  knew  a  man  there  by  the  name 
of  Alvin  Carlson.  She  answered,  "I  don't 
know."  He  then  asked  her,  "Didn't  you  go 
there  with  a  view  of  marrying  him?"  She 
answered,  "tfo,  sir;  never."  The  district 
attorney  then  asked  her  if  this  man  Carlson 
didn't  die  rather  suddenly.  Api>eUant  ob- 
jected to  this  last  question.  The  court 
promptly  sustained  her  objections,  and  in- 
structed the  ixaj  not  to  consider  the  same. 

By  another  bill,  it  is  shown  that  the  dis- 
trict attorney,  on  cross-examination  of  her, 
asked  if  she  remembered  when  she  was  tried 
in  the  county  court  for  insanity.  She  an- 
swered, "Yes;  I  guess  so.  Xou  prosecuted 
me."  He  asked  if  that  was  before  this  Lu- 
cas child  died.  She  answered,  "I  don't 
know."  He  asked,  "Was  it  before  or  after  the 
Lucas  child  died?"  Whereupon  appellant  ob- 
jected to  this  last  question,  .and  the  court 
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promptly  crastained   bw  objection   and   In* 
Btructed  the  Jnry  not  to  consider  tlie  same. 

In  her  direct  ezamlnatl(m,  ahe  testifled  tbat 
Lillie  was  the  only  child  she  had  when  she 
lived  In  EH  Paso,  and  was  the  only  kin  she 
had  In  this  world.  She  fnrther  testifled  to 
her  great  love  for,  close  attention  to,  and  de- 
votion she  had  for,  her  daughter  lillle.  It  Is 
unnecessary  to  go  Into  details  of  her  teetl- 
mony  along  this'  line.  And,  on  cross-exami- 
nation, she  was  asked,  and  testifled  that  she 
had  bad  two  other  children ;  that  one  of  these 
died  In  Infancy  of  summer  complaint  in 
Globe,  Ariz.  In  one  of  her  bills  it  is  shown 
that  the  district  attorney  aelced  her  If  she 
had  not  testifled  in  the  insanity  trial  that 
this  child  took  suddenly  sick,  and  after  It 
died  she  opened  its  hand  and  fonnd  a  scor- 
pion in  It.  Her  attorney  objected  to  this, 
and  the  court  overruled  the  objection  and  al- 
lowed the  district  attorney  to  ask  said  qnes- 
tion.  The  bill  in  no  way  shows  what  her  an- 
swer was  or  tbat  she  answered  the  question 
at  all. 

She  has  another  bill,  In  which  it  Is  shown 
that  on  cross-examination,  she  was  asked 
how  many  children  she  had.  She  answered, 
"Three,"  and  was  asked,  "When  did  those 
two  die  7'  She  answered,  "The  first  lived  to 
be  9  months  old,  and  died  with  pneumonia." 
This  referred  to  the  child  who  died  in  Minne- 
sota. Her  attorneys  objected  to  these  ques- 
tions, and  their  objections  were  overruled. 

We  have  stated  these  last  four  bills  so  as 
to  consider  them  together.  While  we  think 
some  of  the  questions  were  Improper  and 
should  not  have  been  asked,  yet  none  of 
them,  nor  all  of  them  together,  show  any 
prejudice  to  appellant,  nor  any  reversible 
error.  Such  questions,  unanswered,  or  where 
answered  as  in  this  Instance,  have  been 
many  times  and  repeatedly  held  by  this  court 
to  present  no  reversible  error.  No  injury  Is 
shown  by  any  or  all  of  tbem  that  could  have 
affected  her.  There  are  so  many  cases  by 
this  court  holding  as  stated,  we  deem  it  un- 
necessary to  discuss  the  question.  We  will 
dte  some  of  them.  They  are  all  applicable 
on  this  point  and  are  decisive  against  appel- 
lant PhUllps  V.  State,  69  Tex.  Or.  R.  534, 
128  S.  W.  1100;  Hugglns  T.  State,  60  Tex. 
Cr.  R.  214,  131  S.  W.  596;  Morrow  v.  State, 
56  Tex.  Cr.  R.  621,  120  S.  W.  491;  Hart  v. 
State,  67  Tfex.  Cr.  R.  24,  121  S.  W.  608; 
Warthan  v.  State,  41  Tex.  Cr.  R.  387,  65  S. 
W.  66;  Belcher  v.  State,  39  Tex.  Cr.  R.  123, 
44  S.  W.  1106 ;  Renn  v.  State,  64  Tex.  Cr.  R. 
639,  143  S.  W.  167;  Sweeney  v.  State,  66 
Tex.  Cr.  R.  697,  146  8.  W.  883;  Heame  v. 
State,  73  Tex.  Cr.  R.  362,  165  8.  W.  696; 
Poulter  V.  State,  70  Tex.  Cr.  R.  200,  157  S.  W. 
166. 

It  is  also  well  established  that,  even  where 
sudi  questions  are  answered  and  the  court 
then  withdraws  the  matter  from  the  Jury  and 
instructs  them  not  to  consider  it,  no  reversi- 
ble error  Is  presented.    Kinney  Miller  v.  State, 


186  S.  W.  28,  recently  decided,  bat  not  yet 
oflldally  reported,  and  cases  therein  cited, 
among  them  Miller  v.  State,  31  Tex.  Cr.  R. 
636,  21  S.  W.  926,  37  Am.  St  Rep.  836,  Mar- 
toni  V.  State,  74  Tex.  Or.  R.  90,  167  S.  W. 
349,  and  cases  therein  dted.  The  questlMis 
presented  by  these  bills  must  have  been  re- 
garded by  appellant  and  her  attorneys  at 
the  time  as  insignificant,  for  they  did  not  in 
either  instance  regard  the  matter  as  of  sufll- 
dent  importance  to  request  the  judge  in  writ- 
ing to  charge  the  jury  to  disregard  the  mat- 
ters. They  certainly  thought  at  the  time 
that  the  action  of  the  court  and  his  instruct- 
ing the  jury  where  he  did  not  to  consider  the 
matters  was  amply  sufficient  as  showing  no 
material  error  against  appellant  So  that  in 
any  event,  neither  of  said  bUls  shows  any 
reversible  error. 

[7J  The  testimony  of  Mrs.  Ludle  Archer 
and  that  of  her  husband  to  the  effect  that 
they  repeatedly  heard  lilllle  Omer,  the  de- 
ceased, after  the  death  of  her  father  and 
before  her  death,  say  to  appellant,  in  sub- 
stance, "I  know  you  killed  papa,  and  you 
know  that  I  know  it"  was  clearly  admissi- 
ble. This  unquestionably  would  show,  or 
tend  to  show,  the  motive  for  appellant  kill- 
ing deceased,  and  would  form  a  very  mate- 
rial link  in  the  evidence  against  appellant 
Appellant's  two  bills  on  this  subject  show  no 
error. 

[I,  I]  The  only  other  question  is  presented 
by  appellant's  last  three  bills.  The  first  of 
these  is  to  tbe  testimony  of  Dr.  Wright, 
which  gives  in  substance  the  facts  within  hla 
knowledge,  showing  that  he  was  called  by 
appellant  to  attend  her  husband.  Mr.  Omer» 
a  few  hours  before  Omer  died.  This  testi- 
mony succinctly  states  the  condition  he  found 
Omer  in  when  be  was  called,  what  occurred 
between  appellant,  Omer,  and  himself  about 
his  illnees  at  the  time,  and  what  occurred  be- 
tween them  between  that  time  and  the  death 
of  Omer  that  night  That  the  next  day,  upon 
it  being  suspected  that  Omer  had  been  kill- 
ed by  iK)lson,  he  held  a  post  mortem  exam- 
ination, took  out  the  organs  of  his  body  and 
placed  them  In  a  vessel  for  the  later  purposo 
of  having  them  analyzed  to  determine  wheth- 
er he  bad  been  killed  by  poison  or  not  That 
because  the  vessel  wherein  they  were  placed 
contained  formaldehyde,  a  poison  itself,  the 
organs  and  contents  were  not  then  chemical- 
ly analyzed,  and  that  without  such  analysis, 
arsenic  ptdson  could  not  be  detected.  ^Riat 
upon  reaching  this  conclusion,  all  the  organs 
of  tbe  body,  except  the  stomach,  were  re- 
placed in  the  body  and  interred  with  it  The- 
effect  of  his  post  mortem  examination  dis- 
closed, and  he  testified,  that  nothing  wa» 
shown  to  Indicate  the  man  died  from  any 
disease. 

The  next  of  these  bills  was  to  the  testi- 
mony of  Mr.  Keaster,  tbe  undertaker,  who 
buried  the  body  of  Orner.  His  testim<»iy 
shows  tbat  he  was  present  when  Dt.  Rogers- 
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and  others  dlaliiterred  Omer'a  body,  took  out 
the  organs  thereof,  and  that  they  were  taken 
away  by  Or.  Kogers  for  the  purpose  of  mak- 
ing a  chonlcal  analysis  thereof.  He  farther 
briefly  testified  which  organs  were  thus  taken 
out,  their  state  of  preservation,  and  the 
Identity  of  the  body  ot  Omer  thns  disin- 
terred. 

The  last  of  these  bills  was  to  the  testimony 
of  Dr.  Rogers.  His  testimony  was  to  the  ef- 
fect that  he  had  exhumed  Orher's  body,  or 
what  was  shown  to  him  to  be  Omer's  body, 
and  that  he  opened  the  body  where  It  had 
been  opened  previonsly  in  said  poet  ibortem 
examination  and  took  out  several  organs  of 
the  body  for  chemical  examination,  and  that 
he  thMi  did  chemically  examine  these  organs 
and  found  arsenic  In  the  liver  alone  sufficient 
to  unquestionably  produce  death  from  this 
arsoilc  polsmi. 

These  bills  are  lengthy,  but  we  deem  it 
wholly  unnecessary  to  copy  the  testimony 
therein  complained  of  in  full.  We  have  stat- 
ed briefly  the  substance  of  it  Appelant 
made  the  same  objection  to  the  testimony  of 
each  of  these  vrttnesses,  Dr.  Wright,  Keaster, 
and  Dr.  Bogers,  which  was  that  it  was  im- 
material and  incompetent,  and  calculated  to 
influence  the  Jury  to  her  prejudice.  That  it 
was  incompetent  in  that  it  goes  Into  the  de- 
tail of  the  death  of  Omer  and  prejudiced  the 
Jury.  That  it  was  incompetent  and  an  at- 
tempt to  charge  and  prove  she  was  guilty  of 
causing  the  death  of  Omer  on  this  trial,  with- 
out showing  any  connection  between  the 
death  of  Omer  and  the  deceased  herein,  and 
was  an  attempt  to  show  the  commission  of 
an  Independent  crime,  and  at  a  time  and  place 
other  than  that  to  which  she  was  on  trial, 
without  same  having  any  relation  to  or  con- 
nection with  this  case.  That>there  was  no 
legal  proof  of  the  death  of  Omer  being  un- 
lawfully caused  by  appellant,  and  said  evi- 
dence was  Immaterial  and  irrelevant  to  any 
issue  in  the  case,  and  prejudicial  to  her 
rights  before  the  Jury.  This  is  the  substance 
In  full  of  her  objections  to  the  testimony  of 
each  of  said  witnesses.  They  are  mere  ob- 
jections and  are  not  statements  of  fact  We 
have  carefully  read  the  testimony  of  each 
of  these  witnesses  objected  to  by  appellant 
It  will  be  specially  noted  that  in  the  objec- 
tions to  neither  does  she  in  any  way  point 
out  or  specify  what  of  it,  if  any,  went  into 
the  details  unneoesaarlly  or  improperly  of 
the  death  ot  Omer.  It  was  important,  quite 
■o,  for  the  state  to  prove  a  motive  on  ap- 
pellant's part  for  poisoning  her  own  11-year 
old  daughter.  The  testimony  was  sufficient 
clearly  to  show  that  this  daughter  had  re- 
peatedly accused  appellant  of  the  murder 
of  her  father,  and  stating  that  appellant 
knew  that  she  knew  it  Then  it  became 
proper  for  the  state  to  show  that,  as  a  mat- 
ter of  fact,  the  deceased's  accusations  were 
true,  and,  in  order  to  prove  that  they  were 
true,  it  was  proper  and  necessary  for  the 
■tate  to  abow,  in  substance,  as  it  did,  by  the 


testimony  of  these  witnesses,  that  Omer  did 
not  die  a  natural  death,  but  was  killed  by 
arsei^  poison.  And  the  testimony  of  these 
witnesses  was  sufficient,  clearly  so,  to  Jus- 
tify the  Jury  to  believe  that  appellant  killed 
her  husband  by  arsenic  poison,  that  her 
daughter  Ullle  kn^w  It  that  she  knew  that 
Llllle  knew  It,  and  that  therefore  this  showed 
the  motive  for  the  killing  of  her  own  child. 
We  have  carefully,  as  stated,  read  this  evlp 
dence,  and  have  failed  to  find  any  unneces- 
sary detail  therein  of  the  death  of  Omer. 
Appellant,  neither  by  her  bill  nor  by  her  ob- 
jections, points  out  any  such  unnecessnry  de- 
tail. Under  such  circumstances,  it  is  well 
settled  by  the  dedaions  of  this  state,  as  stat- 
ed in  the  death  penalty  case  of  Ortiz  v.  State, 
68  Tex.  Cr.  R.  626,  161  S.  W.  1056,  that, 
when  a  bill  of  exceptions  Includes  a  number 
of  statements  objected  to,  some  of  which 
are  clearly  admissible,  and  there  is  nothing 
In  the  objection  directly  pointing  out  the 
supposed  objectionable  portions  thereof,  such 
bill  presents  no  error.  Judge  Davidson  in 
that  case  dtes  Branch's  Crim.  Law,  {  47; 
Payton  v.  State,  36  Tex.  Cr.  R.  608,  34  S.  W. 
616 ;  Tubb  v.  State,  66  Tex.  Or.  R.  606.  117 
S.  W.  858;  Cabral  v.  State,  67  Tex.  Or.  B. 
304,  122  S.  W.  872.  Many  other  cases  could 
also  be  dted.  But  we  regard  the  question  as 
so  well  settled  and  established  that  it  Is  un- 
necessary to  collate  any  of  the  others.  That 
some  of  the  testimony,  if  not  all  of  it,  of 
each  of  these  witnesses  so  generally  objected 
to  was  admissible,  there  can  be  no  doubt. 

The  evidence  was  conflicting.  Some  of  the 
witnesses  were  impeached  by  showing  con- 
tradictory statementa  by  them,  and  In  some 
instances  of  additional  testimony  which  they 
did  not  give  in  previous  trials.  Mrs.  Omer 
herself  testified,  denying  that  she  killed  by 
p<^on  either  her  husband  ot  her  daughter, 
and  in  effect  denied  every  other  criminative 
fact  and  circumstance  against  her.  However, 
the  testimony  as  a  whole,  and  that  of  the 
state  without  doubt,  was  amply  sufficient  to 
show  that  appellant  was  guilty  of  the  crime 
for  which  he  was  convicted,  and  that  no 
other  person  than  she  killed  deceased. 

[10]  The  state  did  not  try,  nor  pretend  to 
try,  appellant  for  the  killing  of  her  husband 
In  this  case.  The  testimony  that  was  in- 
troduced to  prove  that  she  killed  her  husband 
was  clearly  admissible,  as  stated,  and  the 
court  plainly  told  the  Jury  in  his  charge  that 
all  the  evidence  introduced  with  reference  to 
the  death  of  Omer,  If  considered  by  them  at 
all,  could  be  considered  only  for  the  purpose 
of  showing  motive,  If  any,  for  the  kilUng  of 
Llllle  Orner,  and  could  be  considered  by  them 
for  no  other  purpose  whatever.  In  fact,  the 
charge  is  a  most  admirable  one.  It  presenta 
every  issue  raised  by  the  evidence,  and  in 
every  way  protecta,  so  far  as  a  Judge  should, 
the  appellant  and  her  righta  in  the  considera- 
tion of  the  case  by  the  Jury,  tlo  complaint 
whatever  is  made  of  the  charge  of  the  court 
No  reversible  error  whatever  is  shown  by 
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this  record.  The  penalty  for  marder  by  poi- 
soning Is  fixed  by  the  statute  at  ^thcr  death 
or  Imprisonment  for  Ufe.  the  jnry  asoeesed 
what  is  uniTersally  regarded  as  the  lowest 
penalty  they  could  in  a  case  of  this  char- 
acter, life  imprisonment. 
The  Judgment  is  therefore  affirmed. 

DAVID80N,  J.  (dissenting).  I  wrote  an 
opinion  reversing  and  remanding,  but  my  As- 
sociates, believing  the  Judgment  oo^t  to  be 
affirmed,  took  the  record  and  affirmed.  I  can- 
not agree  with  their  coucIuMml 

The  testlmOTty,  and  the  case  g^ierally.  Is 
materially  changed  oo  this  appeal  from  what 
it  was  when  before  the  court  on  former  ap- 
peal, found  r^Mrted  in  66  Tex.  Or.  R.  137, 
143  S.  W.  935.  After  the  reversal  OD  the  for^ 
mer  appeal  the  case  was  transferred  to  Pre- 
sidio county,  thence  to  Reeves  county,  thence 
to  Culberson  county,  and  back  to  El  Paso 
county,  its  Initial  point  There  seems  to  have 
been  hung  Juries  In  all  counties  except  IDl 
Paso. 

The  witnesses  Van  Horn  and  Mr«.  Archer 
testified  on  this  trial  that  appellant  stated, 
in  effect,  that  she  killed  her  dUld.  Van  Horn 
seems  to  have  been  a  new  witness,  coming 
into  the  case  after  the  former  appeaL  Mrs. 
Ardier  had  always  denied,  until  Vhn  Horn 
became  a  witness,  in  all  of  her  testimony  and 
at  all  times,  that  appellant  ever  made  a  state- 
ment indicating  that  she  was  connected  with 
the  death  of  her  dilld.  There  Is  oonsldetable 
testimony  In  the  record  bearing  on  this  fea- 
ture of  the  change  she  made  In  her  testimony. 
It  seems  it  was  due  almost  entirely,  largely 
at  least,  to  the  influence  of  Van  Horn  and 
conferences  she  had  with  the  Judge  and  pros- 
ecuting attorney.  During  the  trial  at  which 
she  (Ranged  her  testimony  she  had  positively 
denied  any  confession  or  remark  of  any  sort 
by  aiq;>ellant  incriminating  herself.  After  the 
new  male  witness  came  into  the  case,  and 
after  the  Judge  and  prosecatlng  attorney  had 
interviewed  her,  and  during  the  argument  of 
the  case,  she  went  back  upon  the  stand  and 
testified  as  stated  above.  Indicating  that  ap- 
pellant had  Tirtually  made  a  confession  to 
killing  the  child.  This  was  a  radical  change 
in  her  testimony  and  In  direct  contradiction 
of  what  she  had  always  theretofore  sworn. 
There  Is  also  testimony  In  connection  with 
the  immediate  sickness  of  the  deceased  child 
that  one  J.  D.  Lea  may  have  administered 
poison  to  the  child.  The  theory  of  the  state 
was  that  appellant  administered  arsenic  to 
the  child  in  a  cup  of  coffee.  Appellant  intro- 
duced evidence  showing  that  if  arsenic  was 
administered  to  the  child  it  was  done  by  Lea. 
Lea  did  not  testify  on  this  trial.  In  this  con- 
nection it  is  shown  that  Lea  boarded  with 
appellant,  and  that  he  and  the  deceased  girl 
ate  dinner  together.  Appellant  was  not  at 
the  table,  but  was  Ironing  a  dress  for  h« 
little  girl  to  wear  to  a  social  function  later  In 
the  day  and  during  that  evening.  While  Lea 
and  the  child  vrere  at  the  table  Lea  called 


for  coffee.  AppeUant  took  ftnm  the  kitchen 
to  the  table  the  coffee,  and  it  seems  to  have 
been  poured  out  bf  Lea  into  two  cups,  one 
for  himself,  and  one  f«M:  the  cbili.  There 
may  be  some  Issue  as  to  whether  appellant 
or  Lea  poured  out  the  coffee,  but  as  I  under- 
stand the  record  Lea  {Knired  It  out  for  him- 
self and  the  little  girL  Lea  took  one  of  the 
cups  of  coffee  and  the  little  girl  the  other 
cup.  The  little  girl  drank  her  o^ee,  but  Lea 
did  not  drink  his,  but  called  for  tea.  Am)el- 
lant  brought  him  the  tea,  which  he  diank. 
Lea  also  did  the  carving  and  serving  at  the 
table  for  the  two,  he  and  the  little  girl  b^ng 
auMe  at  the  table.  Immediately  after  drink- 
ing his  tea  he  got  up,  excused  htmaelf,  and 
went  away  hurriedly,  stating  he  had  a  busi- 
ness affair  that  called  for  his  immediate  at- 
tention. The  little  girl  went  out  to  play  and 
shortly  afterwards  cam*  in  complaining  at 
being  very  sick  at  her  stomach.  The  evidence 
clearly  shows  that  Lea  bad  made,  before  the 
abore-menticmed  occurrences,  indecent  pro- 
posals to  appellant,  which  she  indignantly 
spumed.  After  the  death  of  h»  chUd  he 
again  approached  her  on  more  than  one  occa- 
sion. These  matters  she  again  emphattcally 
declined.  These  matters  occurred  several 
thnes,  and,  accompanying  her  declinations,  he 
made  statements  to  the  effect  that  she  would 
regret  it,  and  that  he  could  be  of  great  serv- 
ice to  her,  etc  This  is  some  of  the  evidence 
for  defoidant's  side  of  the  case.  She  took 
the  stand  and  emi^atically  denied  poisoning 
her  child.  The  state  further  introduced  evi- 
dence to  the  effect  that  the  little  girl  what 
angry  with  her  mother,  or  her  mother  had 
decUned  to  let  her  have  her  way  about  things, 
stated  on  one  or  more  occasioas  that  appel- 
lant had  killed  her  father,  Capt.  Omer,  and 
that  appelant  knew  that  she  {the  child)  knew 
that  fact.  The  father  died  6(xne  years  previ- 
ously. This  seems  to  have  been  introduced 
by  the  state  and  relied  upon  as  a  motive 
against  appellant  and  over  her  objections. 
The  state  further  introduced  facts,  drcnio- 
stances,  and  details  of  the  sickness  as  well 
as  many  other  matters  which  resulted  in  the 
death  of  Capt  Orner.  Without  burdening  this 
opini(Hi  with  these  occurrences,  it  is  sufficient 
to  say  that  the  state  introduced  all  facts  con- 
nected with  the  sidmess  of  Capt  Orner  and 
the  doctor's  visit  and  his  refusal  to  return 
when  called  by  appellant  over  the  telefihone 
several  times  to  the  bedside  of  h^  sick  hus- 
band, and  that  another  party  also  called  the 
I^sician,  who  finally  came,  but  too  late. 
This  covers  several  pages  of  the  record. 
Capt  Omer  had  died  before  the  physician 
reached  the  house.  He  made  an  antc^ay  of 
the  body  and  discovered  no  evidence  of  p<^- 
s<m.  He  was  bniled,  and  5  years  later  his 
body  was  exhumed,  and  a  portion  of  the  liver 
and  stomach  were  taken  as  a  basis  for  chemi- 
cal analysis,  the  result  of  which  wss  the 
chemist  stated  that  this  analysis  indicated 
the  presence  oi  arsenic  enough  to  have  pro- 
duced death.   All  details  of  this  whole  matter 
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were  gone  into  erom  tbe  time  at  bis  Blckneas 
until  the  ezbumlng  of  the  body,  and  all  facts 
in  mlDute  detail  connected  tbetewltb,  and  it 
ooTers  a  great  portion  of  this  record.  It 
would  be  fully  difficult  to  ascertain  from  tbe 
testimony  whether  the  state  was  prosecuting 
appellant  for  tbe  death  of  the  husband  or 
that  of  the  <^ld.  Tbe  trial  court  admitted, 
and  the  majority  of  this  court  sostained,  the 
regularity  of  this  matter  aa  the  theory  that 
it  showed  motire.  It  would  be  more  than 
doubtful  if  appellant  had  been  on  trial  under 
an  Indictment  charging  her  with  tbe  death  of 
her  husband  that  the  state  would  have  had 
sufficient  evidence  to  have  asked  the  jury  for 
a  conviction.  So  the  whole  thing  amounted 
to  a  full  trial  of  appellant  for  the  killing  of 
her  husband  as  a  preUminaiy  motive  for  the 
killing  of  the  child.  There  was  an  attempt 
also  to  prove  that  two  of  her  young  children 
had  died  suddenly,  one  In  Arizona,  and  the 
other  in  Minnesota.  Tbe  state  also  placed 
testimony  into  the  case  or  sought  to  do  so 
that  appellant  had  gone  to  some  point  in 
Kansas  in  answer  to  an  advertisement,  ap- 
parently of  marriage,  and  the  man  who  did 
the  advertising  also  died  suddenly.  Defend- 
ant had  to  meet  all  these  things  either  by  ob- 
jection or  testimony.  Eer  two  children  died, 
one  from  what  the  physicians  termed  "sum- 
mer complaint,"  and  the  other  from  pneu- 
monia. What  the  Kansas  man  died  with 
is  not  established.  Tills  going  there  to  meet 
this  man  she  dented,  but  all  these  matters 
in  one  way  or  another  were  brought  to  the 
attention  of  the  Jury.  Some  were  excluded, 
it  is  true.  In  other  words,  briefly  summed 
up,  the  state  sought  to  try  appellant  on  the 
theory  that  she  had  a  confirmed  mania  for 
killing  people  by  poison,  and  especially  ar- 
senic poison. 

That  tbe  state  may  introduce  evidence  to 
•how  motive  does  not  authorize  the  going 
into  the  trial  of  another  case  or  other  cases. 
If  there  was  a  motive  which  prompted  the 
accused  to  kill  or  do  a  certein  thing,  evi- 
dence ot  that  motive  may  be  introduced  If  it 
tends  to  solve  the  action  of  the  defendant  in 
doing  the  act  then  under  investigation.  For 
instance,  tbe  state  could  show  that  appellant 
killed  her  child  by  poisoning,  if  the  testl- 
moBy  was  at  hand,  for  fear  she  might  di- 
vulge something  that  could  incriminate  her 
in  the  death  of  the  husband  or  iQ  will  to- 
wards the  child.  A  motive  for  a  homldde 
is  legitimate  testimony,  but  It  cannot  be  held 
for  this  reason  that  the  state  can  tarn  aside 
from  trying  tlie  main  case  to  try  another 
homicide  in  all  of  its  detells  and  circum- 
stences.  If  the  state  should  be  permitted  to 
do  so  the  accused  would  have  the  right  to 
meet  all  these  fkicts  and  circumstances  by  the 
beet  testimony  available.  This  Is  so  well 
settled  it  is  not  a  question  now  to  be  debated. 
It  is  the  universal  rule  that  where  one  side 
pnto  In  a  fact  damaging  to  the  other  side, 
that  that  party  may  meet  this  fact  by  any 
testimony  within  ite  power.    It  ia  not  clear 


to  the  mind  of  the  writer  hht  wliat  the  state 
prosecuted  appellant  in  ttiis  case  with  eqnal 
vigor,  if  not  with  more  determination,  for 
tbe  death  of  Gapt  Omer  than  that  of  the 
child.  Appellant  received  life  imprisonment 
ia  the  penitentiary  on  what  the  writer  be- 
lieves to  be  anything  tant  a  clear  case  of  dr- 
cumstantial  evidence.  The  Jury  went  out  to 
find  a  verdict  with  fuU  details  of  both  homi- 
cide cases  before  them.  There  can  be  no 
question  in  the  mind  of  the  writer,  under  the 
anthorities  in  this  stete,  that  this  was  clearly 
erroneous.  It  lias  been  the  subject  of  numer- 
ous decisions,  none  of  which  are  overruled. 
I  might  refer  to  the  cases  of  Menefee  v. 
State,  149  S.  Wl  142;  Chandler  v.  Stete,  60 
Tex.  Cr.  H.  837, 131  S.  W.  896;  Ware  v.  State, 
30  Tex.  Or.  R.  588,  38  8.  W.  198;  Pace  v. 
Stete,  58  Tex.  Or.  R.  94,  124  S.  W.  949; 
Brown  v.  Stete^  64  Tex.  O.  B.  128,  112  S. 
W.  80. 

In  the  Menefee  Case,  supra,  this  question 
was  one  of  tbe  most  serious  in  the  case,  and 
it  was  one  of  the  grounds  npon  which  the 
Judgment  was  reversed.  It  may  be  a  serious 
question  even  that  the  statement  of  the  little 
girl  was  admissible,  but  what  I  have  said 
has  been  on  the  theory  that  such  statement 
was  admissible.  But  what  I  have  said  is  fur- 
ther based  on  the  theory  that  the  stetement 
of  the  child  was  made  to  or  In  the  hearing 
of  her  mother  and  charged  her  with  the 
killing  of  her  deceased  husbands  This  was 
all  denied  on  the  trial.  It  will  be  noticed  in 
the  stetement  of  the  child  that  nowhere 
does  it  Include  the  Idea  that  Capt.  Omer 
died  from  poison.  All  she  stet«d  was  that 
appellant  knew  that  she  (the  child)  knew 
that  appellant  had  killed  her  father.  These 
other  circumstances  with  reference  to  tbe 
sickness  and  manner  of  death,  the  exhuming 
of  the  body  5  years  later,  and  all  these  mat- 
ters, were  injected  into  the  case  in  order  to 
show  that  he  died  from  poison,  and  this  was 
ingrafted  into  the  stetement  of  the  child  not 
as  a  fact,  but  a  presumption  only.  It  seems 
to  me  it  was  one  presomptlon  based  upon 
another  presumption,  and  Should  not  have 
been  permitted.  Tbe  whole  matter  seems  to 
be  bat  presumptions  npon  presumptions.  The 
little  diild  was  very  small  at  the  time  of  the 
death  of  Capt.  Omer,  she  being  only  about 
10  years  of  age  at  the  time  of  her  death.  It 
was  sought  to  prove,  and  was  gotten  before 
the  Jury,  but  wUdi  was  partly  excluded  by 
the  court,  that  prosecutrix  had  a  system  or 
general  irian  of  killing  people  by  poison. 
This  was  all  woven  into  the  trial,  and  its 
effect  evidently  remained.  There  is  much  of 
this  in  the  record;  so  much  so  it  could  not 
have  been  otherwise  than  very  injurious  to 
appellant.  This  of  iteelf  should  have  been 
held  sufficient  error  to  reverse.  It  was  not 
admissible  testimony,  and  the  state  now  seeks 
t6  avoid  the  cobsequenoes  by  urging  to  this 
court,  and  was  sustained  by  tbe  majority  of. 
the  court,  that  tt  was  exduded  from  the 
Jury.    There  was  testimony  also  with  nstet- 
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ence  to  the  fact  that  two  of  appeUant's  dill- 
Qien  bad  died  suddenly,  one  In  Minnesota 
and  the  other  In  AiiE<ma.  These  are  men- 
tlooed  simply  to  show  how  the  prosecution 
was  conducted.  These  children  did  not  die 
from  poison.  This  manner  of  trying  a  case 
Is  Tlolative  of  the  mles  of  evidence  and  fair- 
ness, and  should  not  have  heen  permitted. 
Just  what  effect  it  had  upon  the  Jury  would 
be  somewhat  speculative,  but  the  verdict  In- 
dicates It,  for  she  received  the  life  sentence. 
All  this  evidence  may  have  been  and  doubt- 
less was  the  turning  pcrfnt  against  appellant, 
resulting  In  her  conviction.  It  has  been  so 
often  decided  In  Texas  that  gnllt  cannot  be 
Imputed  to  a  defendant  by  proving  that  oth- 
er offenses  were  committed  by  somebody  in 
a  similar  manner  to  the  one  for  which  the  ac- 
cused Is  being  tried,  or  that,  the  other  of- 
fense having  been  committed  by  the  accused, 
therefore  this  case  was.  It  Is  deemed  un- 
necessary to  dte  authorities.  Sometimes  ex- 
traneous crimes  are  admissible  to  tdiow  In- 
tuit, to  connect  the  defendant  with  the  of- 
fense on  trial,  show  system,  res  gestae,  and 
matters  of  that  sort,  but  nowhere,  so  far  as 
the  writer  Is  informed,  has  it  beeoi  held  the 
state  can  prove  that  because  an  offense  was 
committed  at  some  time  and  place  under 
similar  circumstances  to  the  one  on  trial  that 
the  state  can  introduce  those  facts  or  that 
case  and  attendant  circumstances  to  show 
thereby  or.  draw  the  conclusion  therefrom 
that  the  accused  may  Iiave  committed  the 
other  offense,  therefore  he  committed  this 
offense.  There  are  many  reasons  why  this 
cannot  be  don&  One  of  the  most  familiar, 
I  may  state,  Is  that  It  is  a  turning  aside  to 
try  other  offenses  which  Involve  the  guilt  or 
innocence  of  the  accused,  not  in  this  case 
bat  in  ttte  other  case,  and  that  by  being 
guilty  of  the  other  offrase,  therefore,  she 
might  be  guilty  of  the  offense  for  which  she 
is  being  tried.  There  is  also  another;  that  is, 
the  state  or  defendant  will  not  be  permitted 
to  turn  aside  and  try  another  case  in  detail, 
even  on  the  question  of  motive  or  for  any 
other  reason.    See  cases  already  dted. 

There  was  also  evidence  permitted  to  go 
to  the  Jury  which  the  writer  thinks  inadmis- 
sible, to  the  effect  that  appellant  made  a  state- 
ment to  one  of  the  witnesses  that  she  knew 
a  secret  iraison  whldi  would  kill,  but  which 
could  not  be  detected  in  the  body.  Various 
objections  were  urged  to  this  In  the  light  of 
the  record  which  the  writer  thinks  ought  to 
have  been  sustained.  The  little  girl  was  poi- 
soned by  means  of  arsenic — the  easiest  of  all 
poisons  detected  in  the  body  of  a  deceased 
person.  It  was  following  out  the  general  line 
of  introducing  facts  that  ought  not  to  have 
been  introduced  to  Influence  the  Jury  in  re- 
gard to  their  verdict  In  other  words,  it  is 
the  purpose  of  the  writer  to  say  that  appel- 
lant was  entitled  to  a  fair  trial  on  legitimate 
testimony,  and  it  would  be  difficult  to  find  a 
case  where  a  Judge  should  be  more  careful 


in  the  admission  of  Illegal  testimony  and 
guarding  the  ri^ts  of  the  accused  than  is 
presented  by  the  record  in  this  case.  An  in- 
nocent 10-year  old  child  alleged  to  have  been 
killed  by  her  mother  by  administering  arsenic 
as  a  poison  was  and  la  of  itadf  a  serious 
charge  and  one  likely  to  affect  the  jury  at  the 
beginning  and  before  testimony  was  introduc- 
ed. But  all  these  odier  matters,  the  details 
of  the  life  of  the  accused,  the  details  of  other 
supposed  offenses,  and  the  Impressions  sought 
to  I>e  made  upon  the  Jury  that  she  was  an 
arsenic  fiend,  and  that  it  was  her  business  in 
life  to  thus  kill  people,  and  especially  by  i>oi- 
sonlng  with  arsenic,  and  those  nearest  and 
closest  to  her,  was  permitted  to  go  to  the  Ju- 
ry as  evidence.  It  would  be  useless  to  an- 
swer this  from  the  standpoint  of  human  na- 
ture. There  is  evidence  also  that  appellant 
was  thought  to  be  insane,  and  that  she  was 
tried  in  the  county  court  under  a  charge  of 
insanity  after  the  death  of  her  child,  and  was 
prosecuted  there  on  that  issue  by  state's  coun- 
seL  If  all  these  matters  introduced  were  in- 
troduced In  the  county  court,  I  might  express 
a  little  surprise  that  the  jury  did  not  find  her 
insane. 

There  are  other  questions  that  are.  In  my 
judgment,  reversible,  but  I  do  not  purpose  to 
go  further  into  these  matters.  I  believe  and 
am  flnnly  convinced  this  Judgment  ought  not 
to  have  been  afllrmed.  Appellant  was  enti- 
tled to  at  least  a  fair  trial,  and  this  case  es- 
pecially called  for  extreme  caution  because 
of  the  condition  of  things  that  environed  this 
case  on  the  trial.  I  therefore  respectfully 
dissent 


HICKMAN  ▼.  STATE.    (Na  8966.) 

(Court  of  Criminal  Appeals  of  Texas.     Mardi 
1,  Iflie.) 

1.  COUBTS  «=:>4S— Affxixatx  Jtjxisdictioh— 
County  Conwr. 

Under  Const,  art  (^  !  16,  giving  the  coun- 
ty court  appellate  jnrisuction  in  all  cases  ari^ 
ing  in  the  Justice  court,  and  section  22,  giving 
the  Legislature  power  to  increase,  diminish,  or 
change  the  criminal  juiisdiction  of  county 
courts,  the  Legislature  has  full  authority  to 
confer  on  the  county  eonrt  jurisdiction  to  enter- 
tain appeals  from  ue  corporation  court 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  164-170,  181-183;    Dec.  Dig.  <8=>43.1 

2.  COTTBTS    ^S»42((9— CBBATIOH    or    OOUBTS— 
STATtrrOBT  Pbovibions. 

Under  Const  art  5,  {  1,  which  after  nam- 
ing certain  courts  provides  that  the  Legisla- 
ture may  estabUsh  such  other  courts  as  It  may 
deem  necessary  and  prescribe  their  jurisdic- 
tion and  organizatioD  and  conform  the  jorisdic- 
tion  of  the  district  and  other  inferior  coorta 
thereto,  the  corporation  court  created  by  Acts 
26th  Leg.  c.  33,  is  a  valid  court  with  authority 
to  try  persona  charged  with  offenses  either  fair 
violation  of  dty  ordinances  or  state  laws. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  168,  181-183;    Dec.  Dig.  ^9^(5).] 
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3.  MUNICIPAI,  OOBPOKATIOHS  «=s»842(l)— VIO- 
LATION   OF    O1IDINA.RCK— Appeixatk   Jubis- 

DiOTioN— County  Cottbt  —  "OunaNAi.  Of- 

>BIT8B." 

Under  Oonat  art  6,  i  22,  giving  the  Iiegia- 
latOTC  power  to  confer  on  the  county  court  ju- 
risdiction of  appeals  from  the  corporation  court, 
and  Acts  26th  Leg.  c.  S3,  |  2,  giving  the  corpo- 
ration court  jurisdiction  over  criminal  cases 
arising  under  ordinances  of  the  city  and  the 
criminal  laws  of  the  stat*.  and  section  16,  giv- 
ing the  right  of  appeal  to  the  county  court  from 
a  conviction  in  the  corporation  court,  and  Code 
Gr.  Proc.  1911,  art  101,  conferring  on  the  coun- 
ty coort  appellate  jorisdietian  of  criminal  cas- 
es of  which  justice  courts  and  other  inferior 
tribunals  have  criminal  jurisdiction,  the  county 
court  has  jurisdiction  of  an  appeal  from  convic- 
tion  in  the  corporation  court  of  violation  of  a  dty 
ordinance ;  such  violation  being  recognized  as  a 
criminal  ofCense  by  section  2  of  the  act  of  1886. 

[Ed.  Note. — For  other  cases,  see  Municipal  Cor- 
porations, OentDig.  g  1412;    Dec.Dlg.  «=3642(1). 

For  other  definitions,  gee  Words  and  Phrases, 
First  and  Second  Series,  Criminid  Offense.] 

Appeal  from  Lampasas  Ooimty  Court;  J. 
Tran  Hlggins,  Judge. 

Pink  Hickman  was  convicted  of  violating 
an  ordinance  of  the  City  of  Lampasas  and 
his  appeal  to  the  county  court  dismissed  for 
want  of  Jurisdiction,  and  he  appeals.  Re- 
versed and  remanded,  with  Instructions. 

Matthews  &  Browning,  of  Lampasas,  for 
appellant  C.  C.  McDonald,  Asst  Atty.  Oen., 
for  tbe  State. 

HARPER,  J.  Appellant  was  convicted  in 
the  corporation  court  of  tbe  dty  of  Lampasas 
for  violating  an  ordinance  of  that  city,  from 
whlcti  conviction  lie  prosecuted  an  appeal  to 
tbe  county  court  of  Lampasas  county.  Wben 
tbe  cause  came  on  to  be  heard,  the  county 
judge  held  that  no  appeal  would  lie  to  tbe 
county  court  from  a  convlctlim  in  tbe  re- 
corder's court  for  violation  of  a  city  ordi- 
nance, and  dismissed  tbe  appeal.  From  this 
order  of  dismissal  appellant  has  appealed  to 
tbls  court,  and  the  question  presented  Is: 
WiU  an  appeal  lie  to  tbe  county  court  from 
a  conviction  for  violating  a  city  ordinance 
bad  In  tbe  corporation  court  of  sudi  dtyt 

Tbls  question  first  came  before  this  court 
In  tbe  case  of  Bauts(&  v.  City  of  Oalveston, 
27  Tex.  App.  842,  11  S.  W.  414,  and  It  wa* 
held  that  sodi  an  appeal  would  ne,  and 
tbls  coart  bas  nnlformly  followed  that  opin- 
ion since  Its  rendition,  tiopee  v.  State,  17 
8.  W.  1090;  Taylor  T.  State,  16  Tex.  App. 
614;  Robblns  v.  State,  20  S.  W.  SS9;  Tbielen 
▼.  State,  43  Tex.  Or.  B.  810,  6C  S.  W.  638; 
Martin  ▼.  State,  44  Tex.  Or.  R.  187,  6»  S.  W. 
608;  Strauss  v.  State,  178  S.  W.  663;  Bndi- 
anan  ▼.  City  of  Whitesboro,  87  Tex.  Gr.  R. 
121,  38  S.  W.  1003;  Bx  parte  McNamara,  83 
Tex.  Cr.  R.  363,  26  S.  W.  606.  And,  so  far 
as  we  are  aware,  It  Is  tbe  practice  In  tbls 
state  to  permit  and  entertain  appeals  from 
a  conviction  for  a  violation  of  dty  ordi- 
nances in  virtually  all  the  county  courts  in 
tbls  state,  following  tbe  above  line  of  ded- 
aloDfl. 


However,  our  attentlMi  bas  been  called  to 
tbe  case  of  Jarvls  v.  Taylor  County  (CSv. 
App:)  163  S.  W.  884,  Wherein,  In  a  well-con- 
sidered and  ably  written  opinion.  Chief  Jus- 
tloe  Conner,  of  tbe  Ft  Worth  Gonrt  of  OivU 
Appeals,  bas  taken  a  different  view  of  tbe 
law,  and  holds  that  an  appeal  will  not  lie 
from  a  conviction  for  a  violation  of  a  dty 
ordinance  In  the  corporation  court  to  tbe 
county  court,  and  we  suppose  tbe  trial  judge 
In  this  case  was  following  that  opinion. 

We  would  feel  loth  to  disturb  tbe  unbroken 
rule  of  decision  of  this  court  covering  a  num- 
ber of  years,  and  would  not  do  so,  unless 
fully  convinced  that  tbe  court  was  In  error. 
However,  having  great  respect  tor  tbe  court 
ruiderlng  tbe  (qptnion  in  Jarvls  v.  Taylor 
County,  supra,  and  especially  for  tbe  opinion 
of  tbe  learned  Chief  Justice  who  wrote  that 
opinion,  we  have  again  entered  into  a  study 
of  tbls  question,  with  tbe  view  that,  If  we  be- 
came convinced  tbls  court  was  In  error,  to 
frankly  so  say. 

[1]  Tbe  providons  of  tbe  Constitution  gOT> 
eming  tbe  jurisdiction  of  tbe  county  courts 
is  found  in  sectious  16  and  22,  art  6,  of  the 
Constitution.  In  section  16,  tbe  county  court 
is  spedfically  given  appellate  Jurisdiction  In 
all  cases  arising  in  tbe  Justice  court;  and. 
In  section  22,  tbe  Legislature  is  given  power 
to  Increase,  diminish,  or  diange  the  criminal 
jurisdiction  of  county  courts.  So  the  Legis- 
lature has  full  authority  to  confer  Jurisdic- 
tion on  tbe  county  court  to  entertain  appeals 
from  tbe  corporation  court,  and  tbe  question 
is:    Has  It  done  so? 

[2]  There  was  formerly  a  conflict  In  tbe  de- 
cisions of  tbe  courts  of  tills  state  as  to 
whether  or' not  dty  courts  could  try  criminal 
cases,  for  violation  of  laws  of  tbe  state,  and, 
in  order  to  avoid  tbls  conflict,  an  amendment 
to  the  Constitutlcm  was  adopted  In  1891,  it 
being  provided  in  section  1  of  artlde  6,  after 
naming  certain  courts: 

"The  liCgislature  may  establish  such  other 
courts  as  it  may  deem  necessary,  and  prescribe 
the  jurisdiction  and  organization  thereof,  and 
may  conform  the  jurisdiction  of  the  district  and 
other  inferior  courts  thereto." 

Since  tbe  adoption  of  tliat  provision  of  tbe 
Oonstltutlon,  our  Supreme  Court  and  this 
court  have  been  called  upon  to  pass  upon  tbe 
amendment,  and  In  Harris  County  v.  Stew- 
art. 91  Tex.  133,  41  8.  W.  660,  It  was  held 
that  tbe  Legislature  might  and  bad  created 
a  corporation  court,  with  power  and  au- 
thority to  enforce  both  laws  of  tbe  state  and 
dty  ordinances,  and  this  holding  was  upheld 
by  this  court  in  Bx  parte  Abrams,  66  Tex. 
Cr.  R.  468, 120  S.  W.  883, 18  Ann.  Gas.  46.  So 
it  Is  now  uniformly  held  that  tbe  corporation 
court  is  a  valid  court,  with  authority  to  try 
persons  charged  with  offenses  either  for  vio- 
lation of  dty  ordinances  or  infractions  of 
tbe  law  of  tbe  state.  I  do  not  understand 
Chief  Justice  Conner  to  bold  that,  if  one  Is 
tried  in  the  corporation  court  for  a  violation 
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of  a  state  law,  no  appeal  would  Ue  to  the 
county  court;  but  bis  opinion  seeme  limited 
to  the  holding  tliat,  If  tried  for  a  violation 
of  a  clt7  ordinance,  the  Judgment  of  the 
recorder's  court  is  final  and  no  appeal  to  the 
county  court  will  lie. 

O]  After  the  adoption  of  the  amendment 
to  the  Constitution  above  quoted  in  1891,  the 
Legislature  passed  an  act  (it  being  chapter 
33,  Acts  of  the  26tb  Leg.  p.  40)  in  which,  In 
section  1,  a  court  to  be  known  as  the  corpo- 
ration court  WHS  created,  and,  in  section  2, 
it  gave  this  court  Jurisdiction  over  all  crim- 
inal cases  arising  under  the  ordinances  of 
the  dty,  town,  or  village,  and  Jurisdiction 
concurrently  with  any  Justice  of  the  peace  in 
all  criminal  cases  arising  under  the  criminal 
laws  of  this  state  in  which  the  punishment 
is  by  fine  only  in  not  excess  of  1200.  Sec- 
tion 3  provided  for  the  election  of  a  Judge 
to  be  known  as  recorder  to  preside  over  said 
court  Section  6  provides  that  the  rules  of 
pleading,  practice,  and  procedure  established 
for  the  county  court  shall  apply  to  such  cor- 
poration court.  Section  8  provides  that, 
whether  the  prosecution  be  for  violation  of 
a  city  ordinance  or  law  of  the  state,  the  com- 
plaint shall  commence,  "In  the  name  of  the 
state  of  Texas,"  and  conclude,  "against  the 
peace  and  dignity  of  the  state,"  and,  if  a 
violation  of  an  ordinance,  may  also  read,  con- 
trary to  the  said  ordinance.  Section  10  pro- 
vides that  all  fines  Imposed  by  said  court 
shall  be  paid  into  the  city  treasury,  and  sec- 
tion 16  gives  the  right  of  appeal  to  the  coun- 
ty court  from  a  conviction  in  said  corpora- 
tion court,  and,  in  Martin  v.  State,  44  Tex. 
Or.  R.  197,  69  S.  W.  608,  this  right  of  appeal 
from  the  corporation  court  to  the  county 
court  is  specifically  recognized,  and  we  think 
correctly  so  under  this  act  of  1899. 

The  Constitution,  in  section  22  of  article 
5,  gives  the  Legislature  the  authority  and 
power  to  confer  Jurisdiction  on  the  county 
court  to  oitertain  appeals  from  the  corpora- 
tion court,  and  by  section  16  of  the  act  of 
1809  the  L^^Iature  gave  the  right  of  ap- 
peal In  all  cases  tried  in  the  corporation 
court  SectiMt  16  of  the  act  of  1899  provides 
for  an  appeal  to  the  county  court  and  trial 
de  novo  in  that  court  and  article  101  of  the 
Code  of  Criminal  Procedure,  1811,  spedflcal- 
ly  confers  upon  the  county  court  appellate 
Jurlsdictimi  of  criminal  cases  ot  which  Jus- 
tices' courts  and  other  Inferior  tribunals  have 
Mlglnal  jurisdiction.  There  are  no  other 
inferior  tribunals  in  this  state  with  authori- 
ty to  try  criialnal  cases  other  than  corpora- 
tion oourta  It  may  be  contended  that  a 
Tiolatton  of  a  dty  ordinance  Is  "not  a  crim- 
inal offense,"  bat  sectltn  2  of  the  act  of  1899 
so  spedScally  defines  it  and  It  must  be  so 
held  as  api^icable  to  our  Code  of  Procedure 
In  passing  on  what  are  criminal  cases  with- 
in the  meaning  of  the  words  therein  used. 

In  28  Cyc.  p.  821  et  seq.,  it  is  shown  that 


this  right  of  review  of  Judgments  of  mnnid- 
pal  courts  for  violations  of  dty  ordinances 
Is  generally  recognized  In  all  the  states,  and 
it  is  in  our  opinion  spedflcally  conferred  on 
the  county  coorts  by  the  statutes  of  this 
state. 

Being  of  this  opinion,  the  Judgment  of  dis- 
missal is  reversed,  and  the  cause  remanded 
to  the  county  court,  with  instructl<xi  to  that 
court  to  reinstate  the  cause  and  try  the 
same. 

Reversed  and  remanded,  with  Instrnctkms. 


CASTLEMAN  BIiAKEMORE  CO.  v.  liBWIS. 
(No.   6544.) 

(Court  of  Civil  Appeals  of  Texas.     Austin. 

Jan.  5,  1916.    Rehearing  Denied 

March  1,  1916.) 

Pbincipai.  anb  Aoent  «=381(4)  —  Aoeht's 
Right  to  Commission — Quasi  Estoppel. 
Where  a  salesman's  contract  provided  that 
his  employer  would  pay  "commissionB  on  net 
amount  of  all  sales  made  by  him  and  accepted 
and  shipf)ed,"  but  stipulated  that  the  salesman 
should  receive  commissions  on  all  sales  made  to 
a  grocery  company,  with  wiiich  he  was  to,  co- 
operate, however  the  order  should  be  received 
by  his  employer,  such  salesman  could  recover 
commission  for  an  order  secured  by  him  from 
the  grocery  company,  which  he  forwarded  to  his 
employer  and  which  the  latter  accepted,  but 
on  which  it  refused,  without  legal  excuse,  to 
ship  the  goods,  in  view  of  the  fact  that  after 
the  contract  of  sale  to  the  grocery  company 
was  made  the  salesman  at  his  own  expense  se- 
cured orders  in  bis  territory  by  which  all  of  the 
goods  ordered  would  have  been  sold,  had  they 
been  delivered,  and  that  he  weekly  reported 
such  orders  to  his  employer,  without  objection 
from  the  latter. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  TUg.  ff  196-198;  Dec.  Dig.  «=> 
81(4).] 

Appeal  from  McLennan  County  Court; 
Geo.  N.  Denton,  Judge. 

Suit  by  J.  S.  Lewis  against  the  Castleman 
Blakemore  0>mpany.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Afllrmed. 

Scott  A  Ross,  of  Waco,  for  appellant 
Davis  &  Cocke,  of  Waoo,  for  appellee. 

KEY,  O.  J.  This  Is  a  suit  by  an  agent 
to  collect  commlsaions  for  effecting  sales  of 
merchandise.  The  plaintiff  recovered  Judg- 
ment and  the  defendant  has  appealed.  The 
proof  shows  that  the  idalntiff  procured  an 
order  from  the  Cooper  Grocery  Company, 
which  he  forwarded  to  the  defendant  and 
which  die  latter  accepted,  but  subsequently, 
without  legal  excuse,  refused  to  ship  the 
goods  called  for  by  the  order.  It  is  true 
that  one  paragraph  of  the  c<Hitract  creating 
the  plaintiff's  agency  reads: 

"The  company  agrees  to  pay  the  salesman 
commissions  on  net  amount  of  all  salea  made 
by  him  and  accepted  and  shipped  by  ttie  com- 
pany, at  the  following  rates,"  etc. 

But  by  another  paragraph  it  la  stipulated 
that:      ■ 

"The  salesman  is  to  work  with  and  throufrh 
the  Cooper  Grocery  Company  of  Waco,  Hilb- 
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boro,  and  Temple,  Tex.,  end  is  to  receive  com- 
DiisBiona  on  all  sales  made  to  the  Cooper  Gro- 
cery Company  in  whatever  manner  the  order 
shall  be  received  by  the  company." 

Considering  all  these  provisions  of  the  con- 
tract together,  we  are  not  williug  to  sustain 
appellant's  contention  to  the  effect  that  ap- 
pellee Is  not  entitled  to  recover  because  ap- 
pellant never  shipped  the  goods  ordered  by 
the  Cooper  Grocery  Company,  although  it 
obligated  Itself  by  written  contract  ao  to  do, 
and  breached  that  contract  when  it  failed 
to  ship  them.  The  proof  showa  that  after 
the  contract  of  sale  was  made  appellee  at 
hte  own  expense  secured  orders  In  the  terri- 
tory represented  by  him  by  which  all  of  the 
goods  referred  to  would  have  been  sold  by 
the  Cooper  Grocery  Company,  if  they  had 
been  delivered  to  that  company  by  appel- 
lant, and  that  he  made  weekly  reports  of 
Budi  orders  to  antellant  and  the  latter  made 
no  objection  thereto.  If  those  facta  do  not 
constitute  an  estoppel,  strictly  speaking,  they 
at  least  Illustrate  the  hardship  that  might 
result  from  adopting  appellant's  construc- 
tion of  the  contract  of  agency,  and  Justifled 
the  court  below  in  adopting  the  other  and 
more  equitable  construction  of  that  instru- 
ment. 

Judgment  affirmed. 


BUKTTSOHEUC.  et  aL  v.  COLORADO  COUN- 
TY.    (No.  6624.) 

(Court  of  Civil  Appeals  of  Texas.    Austin. 

Dec  1,  1915.     Rehearing  Denied 

March  1,  1916.) 

1.  CotJNxns  «=>99— CouNTT  Tbxasurkb— Ac- 
tion OK  Bond— DKrairsES. 

In  a  suit  on  a  county  treasurer's  bond  for 
an  alleged  shortage  of  funds,  it  is  a  defense  to 
show  that  the  shortage  occurred  during  the 
term  of  his  predecessor. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent.  Dig.  M  144-146,  148;   Dec  Dig.  «=399.] 

2.  CovNTiEB  <8s909— OmoKBs'    Bonds— LiA- 

BIUTX  or  SUBKTX. 

In  a  suit  on  a  county  treasurer's  bond  for 
an  alleged  shortage  of  funds,  it  is  a  defense  that 
the  funds  were  trust  funds  held  by  the  treasurer, 
which  without  consMit  of  the  beneficiary  he  de- 
posited in  the  county  depository  as  county  mon- 
eys; for  the  sureties  are  not  responsible  for 
m<meys  which  did  not  come  into  the  hands  of 
tfacir  principal  by  virtue  of  Ms  office. 

[Ed.  Notei.— For  other  cases,  see  Oountlea. 
Cent.  Dig.  If  144-146,  148;   Dec.  Dig.  «=99.] 

3.  CouNTixs  «s»101(7)  —  Otfickbs'  Bonds  — 

LiIABILITT  or  SUBETT— COUNTT  OOUaSSIOH- 

BBS— Dbtebmination. 

Where  a  county  treasurer  improperly  depos- 
ited trust  funds  as  county  funds,  and  his  report 
was  approved  by  the  county  commissiooers,  such 
approval  is  not  conclusive  on  the  sureties  on  his 
bond  that  the  funds  were  county  funds. 

[Ed.  Note — For  other  cases,  see  Counties, 
Cent.  Dig.  i  158;    Dec  Dig.  <S=.101(7).] 

Appeal  from  District  Court,  (Colorado 
Connty ;  H.  Kennon,  Judge. 

Action  by  Colcnrado  Connty  against  B.  Ok 
Bnrttschell  and  others.     From  a  JudgnwBit 


for  plaintiff,  defendants  appeal.     Reversed 
and  ronanded. 

Townsend  &  Qnln,  of  Columbus,  and  Man- 
gnm  &  Townsend,  of  San  Antonio,  for  appd- 
lants.  Lester  Holt,  W.  L.  Adklns,  and  Grobe 
&  Miller,  all  of  Columbus,  for  appellee. 

RICE,  J.  This  suit  was  brought  by  Colo- 
rado connty  against  appellants,  E.  C.  Bnrtt- 
schell, as  county  treasurer,  and  Henry  Burtt- 
schell,  Geo.  Geggenworth,  C.  A.  Bnrttschell,  B. 
H.  Beyer,  John  Herder,  and  H.  A.  Johnson, 
as  sureties  on  his  bond  as  such,  for  an  al- 
leged shortage  as  such  treasurer  of  the  coun- 
ty funds,  and  likewise  alleged  a  shortage  of 
the  city  funds  of  the  city  of  Columbus,  with 
which  he  was  charged  as  custodian  by  virtue 
of  his  office,  said  dty  having  abolished  its 
charter;  and  for  interest  on  funds  which  he, 
as  county  treasurer,  should  have  deposited  In 
the  county  depository,  but  which  it  was  al- 
leged was  not  earned  because  of  his  failure 
to  so  deiHxdt  same. 

Anpellants  denied  specially  the  allegations 
of  plalntUTs  petition,  and  pleaded  that  all 
sums  received  by  said  Bnrttschell  as  county 
treasurer  from  and  after  the  execution  of 
the  bond  sued  on  until  his  resignation  had 
been  faithfully  and  truly  accounted  for  by 
him,  and,  if  there  was  any  shortage,  the 
same  occurred  during  the  term  of  his  prede- 
cessor, Joseph  Bnrttschell  as  county  treas- 
urer, who  was  the  father  of  E.  G.  Bnrttschell. 
They  likewise  pleaded  that  E.  C.  Burttschell 
succeeded  Joseph  Burttschell  as  county  treas- 
urer of  Colorado  county  by  appointment,  and 
was  thereafter  elected  to  said  office  at  the 
general  election  in  November,  1910;  that  on 
or  about  the  25th  of  August,  1910,  the  com- 
missioners' court  of  said  county  approved  a 
report  covering  the  administration  of  Joseph 
Burttschell,  and  that  on  said  date  Joseph 
Bnrttschell  was  short  with  said  county  in 
the  sum  of  $9,000.  They  also,  in  effect,  plead- 
ed that  during  the  administration  of  his  office 
K  C.  Burttschell  deposited  in  the  county 
depository  In  his  name  as  county  treasurer 
of  said  county  the  sum  of  $8,400  which  be- 
longed to  his  mother,  which  had  been  left 
With  him  by  her  as  a  trust  fund,  and  that'  he 
so  deposited  it  In  the  county  depository  with- 
out her  knowledge  or  ctmsent,  and  that  his 
account  should  be  credited  with  said  amount, 
and,  if  the  same  were  so  credited,  then  and 
in  that  event  there  would  be  no  shortage. 

Apjiellee  excepted  to  said  answer  on  the 
ground  that  the  defenses  noticed  were  ir- 
relevant and  Immaterial,  and  that  they  did 
not  state  facts,  but  were  mere  conclusions  of 
the  pleader,  which  exceptions  were  sustain- 
ed by  the  court,  and  appellants  excepted. 
There  was  an  instructed  verdict  in  favor  of 
appellee  for  the  sum  of  $7,773.02,  with  6  per 
cent.  Interest  from  date  of  judgment,  from 
which   appellants  prosecute  this  appeal. 

[1]  The  action  of  the  court  in  sustaining 
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said  demnrren  Is  complained  of  In  nameroas 
assigimients  on  tbe  part  of  appellants,  pi»- 
sentlng  the  same  question  In  various  forms. 
In  gnlts  of  this  character  it  is  al^rays  com- 
petent, as  we  understand  the  law,  to  show 
that  the  alletred  shortage,  If  any,  occurred 
during  the  administration  of  the  predecessor 
of  the  person  charged  therewith;  such  proof 
being  material  and  relevant  to  the  issue  un- 
der ccnslderation.  Hence  It  was  error,  we 
think,  to  sustain  the  exceptions. 

[2,  i}  We  also  think  that  the  court  erred 
In  sustaining  exceptions  to  that  part  of  the 
answer  setting  up  the  fact  that  $8,400  of 
the  money  In  the  county  treasury  did  not  be- 
long to  E.  C.  Burttscbell,  but  was  the  prop- 
erty of  his  mother,  for  whom  he  held  the 
same  In  trust,  which  had  been  so  deposited 
by  him  without  her  knowledge  or  consent 
The  sureties  are  not  resiransible  for  any 
money  which  does  not  come  into  the  hands 
of  the  county  treasurer  by  Tlrtne  of  his 
office.  See  Henderson  County  t.  Bichardson, 
IS  Tex.  ClT.  App.  699,  40  S.  W.  3&  It  is 
contended  on  the  part  of  appellee,  however, 
that,  since  appellant  treasurer  had  made 
reports  showing  that  the  $8,400  belonged  to 
the  county,  which  reports  had  been  approved 
by  the  commissioners'  court  and  entered  of 
record,  they  were  conclusive  of  the  question, 
and  api>ellant8  were  bound  thereby.  But  the 
contrary  seems  to  have  been  held  in  Broad 
V.  aty  of  Paris,  66  Tex.  119,  18  S.  W.  342, 
and'  In  Llano  County  v.  Moore,  77  Tex.  515, 
14  S.  W.  152. 

The  remaining  assignments  complain  chief- 
ly of  the  exclusion  of  evidence  to  support 
these  pleas.  It  will  be  unnecessary  for  us 
to  discuss  those  assignments,  because  our  rul- 
ing on  the  demurrers  Involves  the  same  ques- 
tion. 

For  the  reasons  indicated,  the  Judgment  of 
the  court  below  is  reversed,  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


MeNEESE  et  al.  v.  FIRST  NAT.  BANK  OF 

WACO  et  aL    (No.  6586.) 

(Oourt  of  Civil  Appeals  of  Texas.    Austin.    Feb. 

2,  1916.     Rehearing  Denied  Feb.  23,  1916.) 

Thai,  «=>&— Sxfakate  Ibsuks— CosTntKiiKs. 
Vernon's  Sayles"  Ann.  Oiv.  St.  1914,  art. 
6331,  provides  that  when  any  suit  is  brought 
against  two  or  more  defendants,  any  one  of 
whom  la  surety  for  the  others,  the  surety  may 
cause  the  question  of  suretTshlp  to  be  tried  and 
determined  either  on  the  tnal  or  at  a  subsequent 
term,  but  such  proceedings  shall  not  delay  plain- 
tiflfs  suit.  Article  6333  provides  that  when  a 
surety  is  compelled  to  pay  a  judement,  it  shall 
not  be  discharged,  but  shall  remain  in  force  for 
bis  use  as  if  assigned  to  him  to  the  extent  of  his 
payment.  Cross-petitioner  was  a  defendant  in  an 
action  on  a  note  on  which  he  was  surety  for  his 
eodefendanta,  and  sought  judgment  in  his  favor 
against  his  codefendants  under  the  above  stat- 
utes. The  codefendants  were  not  cited  to  appear 
and  received  no  notice  of  the  cross-petition. 
Beld,  that  the  Judgment  in  his  favor  on  the 


[Ed. 
Dig.  H 


cross-petition  was  arroneaas^  sfaioe  he  ia  effect 
became  a  plaintiff  and  ooold  not  have  judgment 
without  notice,  rcgardleos  of  whether  the  cross- 
action  arose  oat  of  the  demand  oonnected  with 
the  original  sulL 

Note.— For  other  cases,  see  Trial,  Cent 
g.  H  6,  7;  Dec  Dig.  *=»».] 

Error  txoa!  District  Court,  MeLaman 
County ;  Tom  L.  McCullocb,  Judce. 

Action  by  the  First  NathnuU  Bank  of  Waco 
against  B.  H.  Klmosy  and  others.  In  wblcb 
Charles  h.  Sanger  flled  a  croas-bUl  against 
his  codefendants.  From  a  Judgment  Cor  the 
cross-petitioner,  defendants  Frank  McNeese 
and  W.  J.  Duncan  bcins  ecror.  B«rened 
and  remanded. 

Alva  Bryan  and  J.  A.  Stanfbrd,  both  of 
Waco,  for  plaintiffs  in  error.  J.  D.  William* 
son,  of  Waco,  fOr  defendants  in  error. 

RICE,  J.  On  July  28,  lftl4«  the  First  Na- 
tional Bank  of  Waco  brought  ault  in  said 
court  against  R.  H.  Kinuey,  W.  J.  Dnnken, 
Charles  Ll  Sanger,  and  Frank  McNeese.  al- 
leging that  on  the  24th  of  March,  1913,  said 
parties  made,  executed,  and  delivered  to  It 
their  certain  promissory  note  fbr  $4327.90, 
due  on  demand,  bearing  8  per  cent  interest 
from  date,  and  providing  for  10  per  cent 
attorney's  fees,  upon  which  there  were  cer- 
tain credits,  amounting  to  $3,775,  praying  for 
Judgment  for  its  debt.  Interest  and  attorney's 
fees.  All  of  said  parties,  ^cept  Sanger, 
were  duly  dted  to  aK)ear  and  answer  said 
petition  at  the  next  term  of  said  court  to  be 
beld  on  the  5th  of  October,  1914,  but  none 
of  them  answered,  exceitt  Sanger,  who  ad- 
mitted the  truth  of  the  allegations  of  plain- 
tiff's petition,  but  alleged  that  he  executed 
the  note  at  the  request  and  tor  the  benefit 
and  accommodation  of  his  codefendants ;  that 
he  received  no  benefit  therefrom,  and  that 
as  between  him  and  his  said  codefendants,  he 
was  surety  and  only  secondarily  liable  there- 
on, and  prayed  for  Jodgmoit  over  asalnst 
them  for  any  amount  which  he  might  be  re- 
quired to  pay  upon  any  Judgment  whldi 
might  be  rendered  thereon  In  favor  of  plain- 
tiff. The  other  defendants  were  not  dted 
to  answer  such  cross-action  against  them. 
Thereafter  on  the  6th  of  October,  1914,  Judg- 
ment was  rendered  therein  In  favor  of  the 
First  National  Bank  of  Waco  against  all  of 
said  parties  Jointly  and  severally  for  the 
balance  due  on  said  note,  to  wit  $761.42, 
together  with  interest  thereon;  but  said 
Judgment  provided  that  as  betweoi  the  de- 
fendant Sanger  and  his  codefendants,  that 
he  was  a  surety  on  said  note  and  only  sec- 
ondarily liable  thereon,  and  that  he  was  en- 
titled to  Judgment  over  against  said  other  de- 
fendants for  any  amount  which  he  might  be 
required  to  pay  thereunder.  It  was  therefore 
ordered,  adjudged,  and  decreed  that  the  said 
Sanger  should  have  his  execution  against 
said  other  defendants,  naming  them.  Jointly 
and  severally  for  any  amount  which  he  might 
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be  required  to  pay  on  the  judgment  In  favor 
of  plaintiff  against  tbem,  from  wbleb  Judg- 
ment Frank  McNeese  and  W.  J.  Dnnkoi 
alone  have  prosecuted  thla  writ  of  error, 
urging  tbat  tbe  court  erred  In  rendering 
judgment  in  Sanger's  favor  as  surety  against 
them,  on  the  ground  that  they  bad  no  notice 
of  his  croes-action,  for  which  reason  said 
court  was  without  Jurisdiction  to  render  any 
Judgment  in  his  favor  against  them.  So  tbat 
the  sole  question  for  our  consideration  is 
whether  or  not  Judgment  was  properly  ren- 
dered in  behalf  of  Sanger,  as  surety,  against 
plaintiffs  in  error  without  their  having  been 
served  with  bis  cross-actton. 

This  question,  so  far  as  we  are  advised, 
has  never  been  passed  upon  by  the  courts 
of  this  state.  Onr  statute  upon  this  subject 
provides  that: 

"When  any  suit  is  brought  against  two  or 
mo^  defendants  upon  any  contract,  any  one  or 
more  of  the  defendants  l>eing  surety  for  the  oth- 
ers, the  surety  may,  upon  a  written  statement 
of  the  matter  being  set  out  in  his  answer,  cause 
the  question  of  suretyship  to  be  tried  and  deter- 
mined upon  the  issue  made  for  the  parties  de- 
fendant at  the  trial  of  the  cause,  or  at  any  time 
before  or  after  the  trial,  or  at  a  subsequent 
term ;  but  such  proceeding  shall  not  delay  the 
suit  of  the  plaintiff," 

See  4  Vernon's  Sayles*  Rev.  Olv.  Stats.,  art 
6331.  Article  6833,  Id.,  provides  that  when 
a  surety  is  compeQed  to  pay  any  Judgment 
or  any  part  thereof,  or  shall  make  any  pay- 
ment which  is  applied  «»  such  Judgment  by 
reason  of  such  suretyship,  the  Judgment  shall 
not  be  discharged  by  reason  of  such  payment, 
but  shall  remain  In  force  for  the  use  of  such 
surety  and  shall  be  considered  as  assigned  to 
him,  together  with  all  the  rights  of  the  cred- 
itor thereunder, '  to  the  extent  of  the  pay- 
ment thereof  made  by  such  surety,  and  that 
the  surety  shall  be  ^titled  to  have  execution 
thereon  in  the  name  of  the  creditor  for  his 
benefit  against  the  principal  debtor  for  the 
full  amount  of  such  payment,  Interest,  and 
costs,  which  execution  shall  be  Issued  upon 
the  application  of  the  surety  to  the  clerk 
or  court,  as  the  case  may  be,  and  shall  be 
levied,  collected,  and  returned  as  in  other 
cases. 

The  suit  was  brought  against  all  of  said 
defendants  as  Joint  obligors  on  the  note,  and 
Judgment  went  against  them  as  such.  Hence 
they  and  each  of  them  were  liable  for  the 
full  amount  thereof.  In  order  for  Sanger  to 
claim  the  benefit  of  the  statutes  above  quot- 
ed, it  became  necessary  for  him,  not  only  to 
plead,  but  to  prove  the  fact  of  suretyship 
and  have  the  matter  adjudicated.  See  Tarl- 
ton  V.  Orr,  40  Tex.  Civ.  App.  410,  90  S.  W. 
634;  Bank  v.  Daugherty,  81  Tex.  301,  16 
S.  W.  1028;  Falres  v.  CockereU,  88  Tex.  428, 
31  S.  W.  190,  639,  28  li.  R.  A.  528;  Ung- 
glns  V.  White,  7  Tex.  Civ.  App.  863,  27 
S.  W.  1066;  Wiley  v.  Pinson,  23  Tex.  488; 
Holliman  v.  Rogers,  6  Tex.  97 ;  Deleshaw  v. 
Edelen,  81  Tex.  Cav.  App.  416,  72  S.  W.  413 ; 
Polk  V.  Seale,  144  S.  W.  332.    By  reason  of 


which,  we  think  Sanger,  as  to  these  matters, 
became  plaintiff  as  against  his  codefendant& 
If  It  became  necessary  to  plead  and  prove 
the  question  of  suretyship,  then  it  seems 
to  us  that  it  goes  without  saying  that  they 
would  be  entitled  to  notice  of  his  cross-action 
asserting  such  right  Not  to  so  hold  we  think 
would  be  to  declare  that  a  plaintiff  would  be 
entitled  to  judgment  in  his  favor  against 
a  defendant  whom  be  had  failed  to  cite  to 
answer  bis  petition.  It  is  elementary  law 
that  a  defendant  against,  whom  a  right  is 
asserted  is  entitled  to  notice  and  to  his  day 
In  court  before  Judgment  can  be  rendered  ui>- 
on  the  demand  against  him.  It  has  been  fre- 
quently held  that  where  one  defendant  has 
an  lndei)endent  cross-action  against  another 
defendant  who  is  not  summoned  and  did  not 
appear,  that  no  Judgment  on  the  cross-action 
can  be  rendered  against  the  latter.  Bee 
Swift  V.  Beemer,  160  S.  W.  989;  Harris  v. 
Schllnke.  95  Tex.  88,  65  S.  W.  172;  Pena 
V.  Pena,  43  S.  W.  1027;  Roller  v.  Reld  et  aL, 
87  Tex.  «8,  26  S.  W.  1060.  Is  this  any  the 
less  true  where  such  cross-action  arises  out 
of  some  demand  related  to  or  connected  with 
the  original  suit?    We  think  not 

It  follows  from  what  we  have  said  that 
we  conclude  that  the  court  erred  in  rendering 
Judgment  in  Sanger's  favor  on  his  cross-ac- 
tion against  his  codefendants  without  citing 
them  to  appear  and  answer  same ;  for  whi(A 
reason  the  Judgment  of  the  court  below  is  r*. 
versed,  and  the  cause  remanded. 

Reversed  and  remanded. 


INTERNATIONAL  Jk  O.  N.  RT.  OO.  v. 
WILIjIAMS.     (Na  6614.)* 

(Court  of  CivU  Appeals  of  Texas.    San  Antonio. 

Feb.  16,  1916.     Rehearing  Denied 

March  16,  1916.) 

L  Cahbiebs   «=>320(25)  —  Pabsbnoeb»-Ddtx 

TO   ASSIBT-^USSnON    >OB    JUBT. 

It  ia  a  questian  of  fact  for  the  Joiy  whether 
a  railroad  owed  to  the  plaintiff  the  duty  of  as- 
sisting her  from  its  trun,  and  is  to  be  deter- 
mined from  a  consideration  of  all  the  circum- 
stances. 

[Ed.    Note.— For   other   oases,    see   Carriers, 
Cent  Dig.  i  1244;   Dec.  Dig.  «b>320(26).] 

2.  Oabbiebs  «=3>S20(25>— Ihjtubiki  to  Passbn- 

obbs— i/iabiutt— evidbnob. 

Evidence  that  plaintiff,  TO  years  of  age  and 
corpulent  weighing  176  to  180  pounds,  having 
two  bunues  and  a  handbag,  and  having  under 
her  charge  a  6  year  old  boy,  attempted  to  alight 
and  fall  oecause  no  employe  of  the  railroad  as- 
sisted her,  raises  the  issue  whether  the  railroad 
was  negligent  in  the  premises. 

[Ed.   Note.— For    other  cases,   see   Carriers, 
Cent  Dig.  {  1244;  Dec.  Dig.  «=>320(25).] 

8.  CABBIBBS  «=>318(9)— iHJTTBnW  TO  Pasbbw- 
eSBS— LlAB  lUTY— B  VIDBSCB. 

Evidence  held  to  show  that  it  was  the  duty 
of  employes  of  the  carrier  to  assist  passengers, 
who  from  the  circumstances  required  assistance^ 
from  the  trains  of  the  defendant 

[Ed.    Note.— For   other   cases,    see   Carrieia. 
Cent  Dig.  i  1314 ;   Dec.  Dig.  «8=»318(9).] 
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4.  Casbiebs  «=9308(8)— Irjubiks  to  Passbn- 

QEBS— LlABLLlTT. 

A  carrier  is  chargeable  with  knowledge  of 
the  uecefwitjr  of  assisting  a  passenger  from  the 
train  when  she  was  59  years  old,  corpulent,  car- 
ried several  bandies,  and  had  in  charge  a  small 
child. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  f  1282;   Dec  Dig.  «=»303(8).] 

6.  Cabkikbs  «=3280(1)  —  Duties  to  Passkit- 

6£B8— CaKK    RCQtrlBED. 

A  carrier  owes  to  every  passenger  the  high- 
est degree  of  care  without  regard  to  age,  sex, 
or  bodily  infirmity,  the  degree  of  care  to  be  de- 
termined by  the  circumstances  of  each  case. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  U  1085-1088, 1102, 1106, 1100 ;  Dec. 
Dig.  «=»2a)(l).] 

6.  Cabbibbs  «=3320(1)  —  Case  Rkquiked  — 

Questions  fob  Jubt. 

It  is  a  question  of  fact  for  the  jury  in  each 
case  whether  or  not  the  highest  degree  of  care 
was  exercised  in  the  premises  by  the  defendant 
carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  g{  1316, 1317 ;  Dec.  Dig.  «=>320C1)1 

Appeal  trom.  Distrtct  Court,  Bexar  Ooan- 
tjr;   R.  B.  Minor,  Jndge. 

Action  by  Carrie  WUUams  against  tba  In- 
ternational &  Great  Northern  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

Wilson,  Dabney  &  King,  of  Houston,  and 
Cobbs,  Eskrldge  &  Cobbs,  of  San  Antonio, 
for  appellant  J.  R.  Norton  and  Jas.  Rout- 
ledge,  both  of  San  Antonio,  for  appellee. 


FIiT,  C.  J.  This  suit  was  Instituted  by 
appellee  to  recover  damages  alleged  to  bave 
been  Inflicted  upon  her  person  through  the 
negligence  of  appellant  in  falling  to  assist 
her  to  alight  from  its  train  In  Austin,  Tex. 
The  cause  was  tried  by  Jury  and  resulted  In 
a  verdict  and  Judgment  in  favor  of  appel- 
lee for  ^,000. 

Appellee  was  carried  by  appellant  to  Ana- 
tin,  where  she  desired  to  leave  the  train  to 
visit  her  daughter.  When  she  reached  her 
destination  and  attempted  to  alight  she  fell 
from  the  t<^  step  to  the  platform  and  sus- 
tained serious  Injuries.  She  was  a  woman 
of  59  years  of  age  and  corpulent,  weighing  175 
or  180  ponnds,  and  had  two  bundles  and  a 
handbag  and  had  under  her  charge  a  boy 
about  5  years  old.  No  effort  was  made  by 
any  employ^  to  assist  appellee  at  the  time 
she  was  to  go  down  the  steps,  and  she  stum- 
bled and  fell. 

[1,  2]  Appellant  states  that  the  only  ques- 
tion In  this  case  Is: 

"Under  the  law  as  administered  in  Texas,  can 
a  carrier  be  charged  with  negligence  for  failing 
to  have  an  employ^  to  assist  a  strong,  healthy, 
female  passenger,  who  made  no  request  therefor, 
to  step  from  the  interior  to  the  platform  of  a 
standing  car  and  down  each  step  therefrom  to 
the  ground?" 

That  does  not  accurately  state  the  Issue 
as  made  by  the  facts,  but  rather  the  issue  Is: 
Did  the  railway  company  owe  the  duty  to  an 
elderly  female  passenger,  who  was  quite  cor- 


pulent and  incumbered  with  bondlea  and 
bag,  in  charge  of  a  dilld,  to  assist  hex  to 
alight  from  Its  train?  This  Is  a  question  of 
fact  to  be  determined  by  the  Jury  In  view  of 
the  facts  and  drcumstances.  It  Is  <tf  course 
not  laid  down  as  a  rule  of  law  tbat  it  is  the 
duty  of  common  carriers  to  assist  "strong, 
healthy,  female  passengers"  off  its  train,  but 
the  facts  of  this  case  raise  an  issne  as  to 
whether  it  was  negligence  for  appellant  to 
have  failed  to  furnish  assistance  to  ajviel- 
lee  In  leaving  the  train.  The  Jury  was  Jos- 
tified  in  finding  tbat  it  was  negligence. 

[3]  No  Texas  case  has  ever  held  that  it 
was  the  duty,  as  a  matter  of  law,  for  car- 
riers to  assist  passengers  from  their  trains, 
nor  has  any  case  ever  held  that  no  drcum- 
stances could  arise  in  which  It  becomes  the 
duty  to  assist  passengers  to  alight  from 
traina  This  Is  admitted  to  be  the  law  by 
appellant,  and — 

"that  under  special  drcumstances  this  duty  may 
arise  in  which  event  it  is  a  proper  question  to 
submit  to  the  jury  for  determinatioo/' 

In  other  words,  the  question  of  -whether 
the  carrier  should  have  assisted  appellee  to 
alight  Is  cne  of  fact  The  employes  swore 
that  It  was  their  duty  to  assist  psasengers 
from  the  car.    Ratcllffe  swore: 

"It  was  my  duty  to  help  her.  The  instractioiM 
were  that  I  should  hdp  off  all  lady  passeii{;<^Ti 
and  all  children.  *  *  *  If  I  had  known  tbi^ 
lady  needed  assistance  I  would  have  done  mor« 
than  I  did,  but  I  didn't  know  it  If  I  ba'i 
known  she  had  a  young  chUd  with  her  and  three 
bundles  to  carry  I  would  have  gone  up  there  and 
helped  her  witn  the  child  and  the  bundles;  it 
was  my  duty.  I  had  been  through  the  ear  six 
times  between  San  Antonio  and  Austin.  She 
weighed  about  180  pounds."  . 

The  auditor  testified: 

"The  duty  of  the  brakeman  and  the  porter  ii 
to  help  women  and  children  off  the  car,  and  if 
they  are  otherwise  occupied  it  is  the  duty  of  the 
conductor  to  do  it" 

The  conductor  and  porter  testified  to  the 
same  effect,  and  yet  no  one  made  any  effort 
to  assist  appellee,  who  was  corpulent,  nearly 
60  years  of  age,  and  had  bundles  and  a  hand 
beg  to  carry,  and  a  small  boy  In  charge. 
None  of  the  Texas  cases  cited  by  appellant 
militate  against  the  duty  of  a  carrier  under 
certain  circumstances  to  assist  certain  pas- 
sengers to  alight 

There  is  an  expression  as  to  carriers  ow- 
ing no  duty  to  assist  passengers  off  traiDS 
in  the  case  of  Railway  v.  Wortham,  73  Tei. 
25,  10  S.  W.  741, 3  L.  R.  A.  368.  in  which  case 
the  appellee  was  shown  to  have  been  hurt 
by  a  stool  provided  by  appellant,  by  means 
of  which  passengers  were  to  alight,  which 
turned  and  threw  her  to  the  ground.  The 
question  of  assistance  to  the  passenger  was 
not  raised  by  the  pleadings,  and  the  expies- 
sl(»i  referred  to  was  purely  obiter  dtctooL 
However,  the  expression  was  confined  to  the 
facts  of  tbat  case,  and  no  general  role  was 
enunciated. 

The  dted  case  of  Railway  ▼.  Miller,  79 
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Tex.  78,  15  S.  W.  261,  U  li^  R.  A.  395,  2S  Am. 
St  Bep.  308,  held,  Just  as  this  conrt  does, 
that  the  duty  to  assist  a  passenger  to  alight 
may  arise  under  the  facts  of  a  case  and  Is 
a  question  for  the  determination  of  the  Jury. 
The  court  held  that  a  charge  to  the  effect 
that  the  carrier  owed  no  duty  to  appellee  In 
assisting  her  to  alight  from  the  train,  un- 
less she  had  proved  that  she  was  disabled 
or  Infirm,  was  praperiy  refused.  The  fol- 
lowing charge  glTen  t^  the  court  was  aih 
proved: 

"Whether  or  not  the  faflure  to  assist  Mrs. 
Miller  in  getting  off  the  train  on  the  part  of  the 
persons  in  charge  of  said  train  was  a  want  of 
that  measure  of  care  which  the  employes  of  said 
receivers  owed  to  her  as  a  passenger,  yon  will 
determine  from  all  the  circumstances,  taking 
into  consideration  the  failure  on  her  partr  to  ask 
for  such  assistance." 

The  court  said: 

"As  already  said,  the  degree  of  care  necessary 
to  be  exercised  by  the  carrier  was  correctly  stat- 
ed in  the  charge  of  the  conrt  in  view  of  the  facta 
of  the  case,  and  whether  ,to  constitnte  this  degree 
of  care  it  was  necessary  that  employes  of  the 
carrier  should  have  assisted  Mrs.  Miller  to 
alight  from  the  train  was  properly  and  correct- 
ly snbmitted  to  the  jury  in  the  charge  given." 

In  the  case  of  Railway  v.  Frey,  25  Tex. 
Civ.  App.  386,  61  S.  W.  442,  decided  by  this 
court,  there  was  a  projwr  platform,  and  as- 
sistance was  given  the  passenger,  and  It  was 
held  that  there  was  no  evidence  of  negU- 
genc&    The  court  said: 

"In  this  case  not  only  does  the  testimony  fail 
to  show  an  improper  platform,  but  it  tends  to 
show  a  proper  one,  and,  in  addition,  that  proper 
personal  assistance  was  given  to  persons  alight- 
ing from  the  cars." 

lliere  la  nothing  in  that  decision  to  sus- 
tain the  theory  of  appellant.  The  same  can 
be  said  of  the  case  of  Railway  v.  Buchanan, 
31  Tex.  Civ.  App.  209,  72  S.  W.  96,  dted  by 
appellant  The  Texas  authorities  all  hold 
that  if  the  circumstances  Indicate  that  a 
passenger  needs  assistance  In  alighting  from 
a  train,  it  becomes  the  duty  of  the  carrier  to 
render  such  assistance. 

[4]  Api)eUant's  employ^  knew  or  Should 
have  known  that  appellee  required  assist- 
ance in  leaving  the  car.  The  carrier  Yb 
chargeable,  under  the  facts  of  this  case,  with 
knowledge  of  the  necessity  of  assisting  the 
I>assenger  from  the  train.  She  was  large; 
aged,  and  burdened  with  bimdles  and  the 
charge  of  a  small  child.  Railway  v.  Russell, 
8  Tex.  Civ.  App.  678,  28  S.  W.  1W2. 

[(,  8]  The  circumstances  of  each  case  de- 
termine the  negligence  or  not  of  the  carrier, 
but  it  is  the  rule  that  the  carrier  owes  to  ev- 
ery passenger  the  highest  degree  of  care, 
without  regard  to  age,  sex,  or  bodily  Inflrm- 
Ity.  What,  however,  would  be  the  greatest 
degree  of  care  under  one  state  of  facts 
might  be  negligence  under  others.  Whether 
or  not  the  care  has  been  exercised  Is  a  mat- 
ter to  be  determined  by  a  Jury.  Railway 
V.  Flnley,  79  Tex.  85,  15  S.  W.  266. 

The  Judgment  Is  affirmed. 


LAWRENCE  v.  STORT  ft  CLARK  PIANO 

CO.     (No.  1555.) 

(Conrt  of  Civil  Appeals  of  Texas.    Texarkaaa. 

Feb.  4,  1916.    Rehearing  Denied 

Feb.  17, 1916.) 

Chattei,  Mobtoaoes  4s>283— FoBEciiOsnBE— 

Salx. 

Where  a  chattel  mortgage  on  a  piano  was 
foreclosed,  and  the  judgment  and  or(^r  of  sale 
described  it  as  player  piano  No.  56388,  a  writ 
directing  the  seisure  and  sale  of  such  piano  does 
not  authorize  the  seizure  and  sale  of  player 
piano  No.  66338,  which  was  in  the  possession 
of  appellant,  who  was  not  the  mortRBBor;  for, 
if  the  piano  was  incorrectly  described  in  the 
mortgage,  the  instrument  should  have  been  re- 
formed in  the  foreclosure  suit 

[Eld.  NotiBk— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  §§  569,  572;  Dec.  Dig.  «=> 
28o.]  *  . 

Appeal  from  Gregg  County  Court 
Proceedings  between  F.  M.  Lawrence  and 
the  Story  &  Clark  Piano  Company  to  deter- 
mine the  right  of  property  in  a  piano  levied 
upon  while  In  the  former's  possession.  From 
a  Judgment  for  the  latter,  the  former  appeals. 
Reversed  and  rendered. 

F.  B.  Martin,  of  Longview,  for  ai^ellant 
M.  It.  Cunningham,  of  Longview,  for  appellee. 

WILLSON,  C.  J.  This  was  a  proceeding 
under  the  statute  to  try  the  right  of  proper- 
ty in  a  piano  levied  upon  while  in  appellant's 
possession  by  virtue  of  an  order  of  sale  is* 
sued  on  a  Judgment  In  appellee's  favor 
against  Annie  Lawrence  for  $297,  and  fore- 
closing the  lieu  of  a  mortgage  on  "one  Weiler 
player  piano  No.  66388."  In  accordance  with 
the  Judgment  the  writ  directed  the  sherifT 
to  seize  and  sell  "Weiler  player  piano  Na 
56388."  The  piano  levied  upon  and  claimed 
by  appellant  was  Weiler  player  piano  No. 
56338.  The  appeal  is  from  a  Judgment  de- 
termining that  this  piano  was  tiie  one  speci- 
fied in  the  writ  and  subject  to  it 

The  piano  covered  by  the  mortgage  fore- 
closed was  not  otherwise  described  in  either  - 
the  Judgment  or  order  of  sale  issued  on  it 
than  as  above  stated,  to  wit  "Weiler  player 
piano  No.  56388."  Appellant  contended  In 
the  court  below,  and  contends  here,  that  the 
seizure  while  in  his  possession  of  piano  No. 
56338  was  not  authorized  by  the  writ  against 
piano  No.  66388.  We  think  the  contention 
should  be  sustained.  If  the  piano  levied 
upon  in  fact  was  the  one  mortgaged  to  ap- 
pellee, and  it  was  by  mistake  described  In 
the  mortgage  as  No.  56388,  instead  of  No. 
56338,  the  Instrument  should  have  been  re- 
formed in  the  foreclosure  suit  and  foreclosed 
as  reformed.  Or,  In  that  event.  If  the  piano 
was  correctly  described  In  the  mortgage,  and 
by  mistake  was  described  as  No.  56388  In- 
stead of  66338  In  the  Judgment  it  should  have 
been  corrected  In  some  way  authorized  by 
law,  and  the  writ  should  have  conformed  to 
the  Judgmoit  as  corrected.    It  is  plain,  we 
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think,  that  where  two  articles  are  not  oth- 
erwise distinguishable  than  by  a  number,  a 
writ  directing  the  seizure  and  sale  of  one  of 
them  by  its  number  does  not  authorize  the 
seizure  and  sale  of  the  other. 

The  judgment  will  be  reversed,  and  Judg- 
ment will  be  here  rendered  in  favor  at  ap- 
pellant 


TEXAS  ft  P.  RT.  CO.  t.  TDOKBB.    (No.  532.)* 

(Ooart  of  Civil  Appeals  of  Texas.     £3  Paso. 

March  2,  1916.    R^earlng  Denied 

March  18,  191S.) 

1.  Dauaoxs  «»1S0— Injubt  to  ^asskngxk— 

VEKDICT— EVIDBNCK. 

In  an  action  f9r  personal  Injurias  receiv- 
ed while  riding  on  defendant's  train,  evidence 
held  sufficient  to  support  a  verdict  for  $1,500. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  367-367,  370;   Dec.  Dig.  «a>130.1 

2.  Afpkai,  ahd   Erbob  «=»S48(4)— Iiifbopbb 

OOKUnNIOATION  TO  THB  JUBT— AMZDAVIT^ 

Rbcobd — Bill  or  Exceftioks. 

On  appeal,  error  was  assigned  on  the  over- 
ruling of  defendant's  motion  for  a  new  trial  bc- 
caose  of  a  communication  made  to  the  jury  out 
of  court,  and  the  motion  for  a  new  trial  had  at- 
tached to  it  an  affidavit  of  the  person  communi- 
cating with  the  jury  setting  forth  the  substance 
of  the  conversation.  Held,  in  the  absence  of  a 
bill  of  exceptions  setting  forth  the  fact  that 
evidence  was  heard  on  such  motion,  and  setting 
forth  the  evidence  so  heard,  the  assignment  of 
error  will  be  dismissed,  under  Bev.  SL  1911,  art 
2021,  providing  that  the  court  shall  hear  evi- 
dence on  motion  for  a  new  trial  l>ecauBe  of  a 
communication  made  to  the  jury ;  the  statute  re- 
quiring proof  to  be  made  by  tlie  personal  ap- 
pearance and  examination  of  the  witnesses  m 
open  court 

[Ed.  Note. — l<'or  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  2439 ;  Dec.  Dig.  «s>548(4).J 

Appeal  from  District  Court,  El  Paso  Coun- 
ty;   Ballard  Coldwell,  Judge. 

Action  by  Susan  Tucker  against  the  Texas 
ft  Pacific  Railway  Company.  Judgment  for 
plalntur,  and  defendant  appeals.    Affirmed. 

Russell  ft  Oillett,  of  El  Paso,  and  Geo. 
Thompson,  of  Dallas,  for  api>ellant.  Lea, 
McGrady  &  Thomason  and  Leigh  Clark,  all 
of  El  Paso,  for  appellee. 

WALTHALL,  J.  The  appellee  brought 
this  suit  to  recover  damages  for  personal 
injuries,  which  she  alleges  she  sustained, 
while  a  passenger  on  one  of  appellant's 
trains.  She  alleged  that  on  the  15tb  day  of 
October,  1914,  while  she  was  in  the  negro 
coach  and  seat  assigned  to  her  by  appellant, 
and  while  asleep,  by  reason  of  some  violent 
and  negligent  jar  of  the  train,  or  by  reason 
of  a  collision  of  the  train  with  an  engine  or 
other  train,  or  by  reason  of  some  violent  im- 
pact of  the  train,  or  violent  and  unusual  mo- 
tion or  jar  of  said  train,  she  was  with  great 
force  thrown  to  the  aisle  of  the  coach,  and 
sustained  injuries  In  the  ends  of  her  fingers 
of  her  left  hand  and  to  her  right  elbow,  and 
to  her  head,  back,  and  hip,  and  was  Injured 
internally,  and  states  specifically  the  said 
Injuries,  the  extent  of  them,  and  the  pain 


and  inconvenience  suffered  therefrom.  Ap- 
pellant answered,  traver^ng  the  facts  alli- 
ed as  to  the  negligence  and  the  injuries  al- 
leged. The  court  submitted  the  case  to  the 
jury  on  a  general  charge,  and  the  jury  re- 
turned a  verdict  in  favor  of  the  plalnOff, 
upon  which  judgment  was  rendered  for  ap- 
pellee for  the  sum  of  $1,500. 

[1]  Appellant's  third  assignment  and  prop- 
osition thereunder  are  to  the  effect  that  the 
verdict  of  the  jury  for  $1,500  is  excessive 
for  the  reason  that  the  uncontradicted  evi- 
dence shows  that  plaintiff  was  old  and  in  a 
weak  and  infirm  condition,  and  at  the  time 
of  the  accident  was  suffering  from  a  tomor 
in  her  abdomen,  which  caused  her  to  suffer. 
In  the  manner  complained  of,  prior  to  her  in- 
juries; that  her  Injuries  were  slight  and 
temporary,  and  from  which  she  has  fully 
recovered ;  and  that  the  evidence  did  not 
warrant  a  verdict  for  more  than  nominal 
damages.  The  court  fave  the  following  as 
a  part  of  the  charge  to  the  jury : 

"You  are  charged  that,  even  though  you  may 
believe  from  the  evidence  that  the  plaintiff,  at 
the  time  of  the  alleged  accident  and  injury  to 
her,  was  not  physically  well,  or  that  die  had 
a  tumor,  if  she  did,  thai  yon  are  charged  that 
if  her  condition  was  aggravated  by  reason  of  her 
being  thrown  from  her  seat  by  the  negligence  of 
defendant,  if  any,  if  she  was,  and  that  the  effect 
of  her  injuries,  if  any,  upon  her,  were  by  reason 
of  her  physical  condition  made  more  serious,  you 
should  find  for  the  plaintiff  to  the  extent  of  the 
aggravation,  if  any,  and  her  injuries,  if  any, 
notwithstanding  yon  may  believe  she  was  not 
physically  sound  at  the  time  of  her  injuries ; 
and,  in  this  connection,  yon  are  charged  that  the 
defendant  would  not  be  liable  to  plaindfi  for 
any  injuries  or  physical  impairment  wliich  she 
may  have  hnd  and  would  have  had,  independent 
of  any  negligent  act  or  omission  of  defendant, 
its  agents  or  servants." 

We  do  not  think  the  evidence  shows  only 
slight  injuries  justifying  only  nominal  dam- 
ages. The  evidence  of  Susan  Tucker  shows 
that  for  several  days  following  the  accident 
she  suffered  much  pain  in  her  band,  elbow, 
ba<&,  hips,  and  head,  and  was  confined  to 
her  bed  for  several  weeks.  She  had  a  phy- 
sician attending  her  at  Dallas,  and  again 
after  she  returned  to  El  Paso.  She  testified 
that  she  continued  to  suffer  much  pain  from 
her  injuries  long  after  her  return  to  El  Paaa 
Dr.  Miller,  a  physician  who  attended  her 
in  some  ailment  prior  to  her  injuries  and  who 
called  to  see  her  after  her  return  to  El  Paao, 
stated  that  at  that  time  she  complained  of 
dizziness,  headache,  i>ain  in  her  sides  and 
back.  He  said  that  the  pain  in  her  right 
side  and  hip  could  not  be  attributed  to  the 
tumor.  He  advised  her  to  have  Dr.  Lore, 
then  attending  her,  continue  the  treatment. 
Dr.  Miller,  answering  a  hypothetical  qnea* 
tlon,  said: 

"If  Susan  Tucker's  pains  have  continaed  up 
to  this  time  [time  of  trial,  June,  1916]  I  would 
say,  if  her  injuries  had  been  slight,  there  would 
be  no  manifestation  of  pain  at  tins  time,  and, 
assuming  that  she  did  receive  sndi  injuries  and 
she  has  continued  to  snffer  pain,  as  a  physidan, 
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I  woaU  taj  that  the  prtKnoaia  of  ber  affiction 
would  be  they  will  be  indefinitely  prolonged." 

Dr.  Love,  after  atattng  that  h«  had  known 
plaintiff  10  or  12  years  and  bad  examined 
her  before  ber  Injaries  and  fonnd  a  growth 
or  tamor,  said,  among  other  things: 

"I  know  the  time  she  made  the  trip  to  Mineral 
Wells  or  Dallas.  It  had  been  some  time  before 
that  I  bad  occasion  to  call  on  her  or  make  an 
examination  of  her.  When  I  examined  her  aft- 
er the  accident,  I  found  a  bruised  spot  on  her 
elbow,  and  some  little  sometliing  the  matter  with 
her  finger;  don't  remember  the  nature  of  that. 
I  exanunea  her  body  and  told  her  it  would  re 
quire  some  little  time  to  tell  the  state  of  her 
injury.  I  saw  her  every  day  for  a  month  or  two 
after  that.  Her  condition  slowly  improved. 
She  complained  most  of  soreness  in  the  side,  loss 
of  sleep,  nervousness — she  didn't  eat  much— and 
she  complained  of  severe  headaches  and  back- 
aches. I  treated  her  for  that,  and  it  continued 
until  I  ceased  to  treat  her.  I  treated  her  for  two 
or  three  months.  When  I  ceased  to  treat  her, 
her  injuries  were  better  and  internal  soreness 
had  grown  better.  A  per8<»i  in  the  conditirai 
she  was  (from  the  tumor)  could  not  stand  a 
shock  as  well  as  one  in  a  normal  condition.  I 
applied  Unament  and  recommended  massage.  I 
gave  her  powders  to  make  her  sleep.  She  wasn't 
as  heavy  the  last  time  I  observed  her  as  she 
was  before  she  left  on  that  trip." 

.  Dr.  Love,  answering  a  bypotbetical  quea- 
tl<x>,  said: 

"Assuming  that  she  was  violently  hurled  from 
her  seat  to  the  aisle  of  the  car  by  a  collision, 
and  that  before  that  she  was  free  from  pain  in 
her  back,  hip,  and  head,  and  that  following  the 
shock  such  pains  became  manifest,  I  would  say 
the  shock  caused  the  pains.  •  •  •  I  told  Dr. 
Satterlee,  the  osteopath,  to  begin  her  treatments 
light.  The  medicine  I  had  given  Susan  helped 
her,  relieved  her,  but  hadn't  cured  her.  If 
Susan's  pains  have  continued  severe  up  to  the 
present  ame  [June,  1915]  the  chances  are  they 
will  continue  indefinitely.  She  complained  of 
pains  in  her  head,  back,  and  hip.  She  didn't 
complain  of  these  before  she  made  the  trip.  In 
my  opinion  her  symptoms  were  aggravated  by 
the  shock." 

Dr.  Satterlee  stated  that  when  be  called, 
the  plaintiff  was  suffering  from  pain  In  the 
bead,  neck,  and  side,  and  stated  the  cause 
of  It,  knew  that  Susan  Tucker  was  suffer- 
ing pain,  and  did  not  come  to  that  conclu- 
sion from  what  the  patient  said,  bnt  from 
tbe  condition  in  which  he  fonnd  her,  and 
stated  in  detail  ber  condition.  Tbe  evidence 
is  sufficient  to  sustain  tbe  verdict,  and  tbe 
assignment  is  overruled. 

[2]  Appellant  complains  that  during  tbe 
trial  one  of  tbe  jurors  discussed  tbe  facts 
and  merits  of  tbe  cause  with  an  outsider  who 
bad  not  and  did  not  testify  as  a  witness  In- 
tbe  case,  and  that  tbe  conversation  bad  wad 
communicated  to  tbe  other  Jurors,  thereby 
causing  the  Jurors  to  become  prejudiced 
against  defendant  and  to  render  an  excessive 
verdict.  Appellant  called  the  attention  of 
the  court  to  the  fact  of  such  conversation 
In  Its  motion  for  a  new  trial,  and  attached 
tbe  affldavlt  of  tbe  outsider  to  tbe  motion  as 
an  exblblt,  and  part  of  the  motion  In  which 
tbe  substance  of  tbe  conversation  was  given. 
Tbe  ground  In  the  motion  for  new  trial  Is 
dehors  tbe  record,  misconduct  of  a'  Juror  not 


in  the  presence  of  tbe  court,  and  Qiere  is  no 
bill  of  exceptions,  showing  the  relevant  facts 
as  proved  on  the  trial.  In  the  absence  of  a 
bin  of  exceptions,  it  Is  Impossible  for  this 
court  to  know  what  evidence  the  trial  court 
had  on  the  matter  complained  of  when  tbe 
ruling  on  tbe  motion  was  made.  Article  2021, 
Revised  Statutes  1911  provides  that  where 
tbe  ground  of  tbe  motion  for  new  trial  Is 
misconduct  of  tbe  Jury,  or  becanse  of  any 
communication  made  to  the  Jury,  or  because 
the  Jury  received  other  testimony,  tbe  court 
shall  hear  evidence  thereof,  and  makes  It 
competent  to  prove  such  facta  by  tbe  Jurors  or 
others  by  examination  in  open  court ;  and.  If 
tbe  matter  of  misconduct  proven  or  the  tes- 
timony received  or  communication  made  he 
material,  a  new  trial  may,  in  the  dlscretl<« 
of  tbe  court,  be  granted.  There  is  no  sug- 
gestion here  that  appellant  offered  or  the 
court  beard  any  evidence  on  tbe  matter  stat- 
ed in  the  motion  or  the  ex  parte  a£Bdavlt  at- 
tached to  the  motion.  Tbe  affidavit  Itself 
was  not  offered  or  considered  as  evidence  of 
the  facts  stated  in  the  motion.  The  Dallas 
Ciourt  of  Appeals,  in  Dallas  OonsoUdated- 
Blectrle  Street  lUUlway  Company  v.  KeU^, 
142  S.  W.  1006,  In  construing  the  article  of 
the  statute  above,  said: 

"It  seems  *  *  *  the  language  used  in  the 
statute  excludes  the  idea  that  the  misconduct 
of  the  jury  can  be  shown  by  affidavits,  but  re- 
quires proof  of  such  to  be  made  by  the  personal 
appearance  and  examination  of  the  witnesses  in  - 
open  court." 

In  tbe  absence  of  a  statemmit  following 
the  proposition,  showing  what  tbe  evidence 
was  on  tbe  fact  made  the  ground  of  tbe  mo- 
tion, tbe  assignment  must  be  overruled. 
Again,  we  are  of  tbe  (pinion  that,  whatever 
the  conduct  of  tbe  juror  was,  tbe  verdict  ren- 
dered was  not  excessive. 

Tbe  case  Is  affirmed. 


THBIFT  &  BDWAHDS  v.  HOM/AND  et  al.* 
(Na  B613.) 

(Court  of  Civil  Appeals  of  Texas.    San  Antonio. 

Feb.  16,  1916.     Rehearing  Denied 

March  15,  1916.) 

1.  Appjsal  AMD  Bbsob  *=»1011  —  BxvrTW — 
QuKBTlON  OF  Fact. 

Where  the  evidence  is  conflicting  and  there 
is  evidence  to  sustain  the  finding  of  the  trial 
court,  the  court  on  appeal  will  not  disturb  the 
judgment 

iEA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  U  S98d-S989 ;  Dee.  Dig.  «s> 
1011.I 

2.  EviDENCK  4=>354(18)— Books  or  Account. 

Entries  in  books  mi  information  received 
b]r  the  witness  from  third  person  were  not  ad- 
missible in  evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  U  1457, 1458;  Dec.  Dig.  <8=>354(13)J 

Appeal  from  District  Court,  Victoria  Coun- 
ty; John  M.  Oreen,  Judge. 

Action  by  O.  S.  B.  Holland  and  another 
against  Thrift  &  Edwards.     From  a  judg- 
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ment  for  plaintiffs,  the  defendant  appeals,  i 
Affirmed. 

Emmett  B.  C!ocke,  of  San  Antonio,  for  ap- 
pellant. Fly  &  Bagsdale  and  Proctor,  Van- 
denberge,  Grain  &  Mitcliell,  all  of  Victoria, 
for  appellees. 

CARL,  J.  Appellee  C.  8.  E.  Holland 
brought  suit  against  appellants  on  an  assign- 
ed account  which  it  was  alleged  had  accrued 
In  favor  of  Welder  &  Ratbbone  Company. 
The  latter  company  was  made  a  party  on 
the  allegation  that  It  bad  guaranteed  the 
account. 

It  is  alleged  that  during  the  cotton  mar- 
ket season  of  1912  Welder  &  Rathbone  Com- 
pany, on  various  dates,  bad  purchased  cot- 
ton from  appellants  under  an  assignment  at 
the  beginning  of  the  season  substantially  as 
follows:  The  cotton  was  to  be  shipped  to 
Victoria  or  Galveston,  same  to  be  delivered 
by  appellants  f.  o.  b.  cars  at  points  of  ship- 
ment and  consigned  to  Welder  &  Rathbone 
Company,  either  at  Victoria  or  Galveston, 
and  that  the  weights  and  classification  to  be 
used  In  determining  the  amount  to  be  paid 
for  said  cotton  should  be  the  weight  at  Vic- 
toria or  Galveston,  as  the  case  might  be,  as 
determined  by  Welder  &  Rathbone  Company, 
and  the  classification  at  said  respective  pointa 
as  the  same  was  determined  to  be  by  Welder 
k  Rathbone  Company;  that  ai^)ellants,  un- 
der said  agreement,  shipped  to  Welder  & 
Rathbone  Company  during  the  season  vari- 
ous shipments  of  cotton,  some  to  Victoria 
and  some  to  Galveston,  and  which,  based  on 
weights  and  classlflcatiODS  at  said  respective 
points,  aggregated  In  value  $229,807.44;  that 
in  the  Instance  of  each  shipment,  apptilants 
drew  or  caused  to  be  drawn  a  draft  upon 
Welder  &  Rathbone  Company  In  payment  of 
said  particular  shipment,  and  that  each  and 
all  of  said  drafts  were  presented  to  and  paid 
by  said  Welder  &  Rathbone  Company;  that 
the  aggregate  of  said  drafts  was  $231,068.15, 
or  $1,480.71  In  excess  of  the  contract  value 
of  the  cotton  actually  shipped  by  appellants 
and  received  by  appellee  Welder  &  Rathbone 
Company,  which  said  overpayment  was  not 
discovered  until  the  close  of  the  cotton  sea- 
son. The  drafts,  with  the  dates  upon  which 
same  were  drawn  together  with  the  atootint 
of  each,  the  number  of  bales  of  cotton  for 
which  such  drafts  were  In  payment,  etc., 
were  set  forth  in  exhibits  to  the  petition; 
and,  further,  the  transfer  of  the  account  was 
alleged,  etc. 

Appellants  answered  by  general  denial  and 
special  pleas,  but  asked  no  affirmative  relief. 
It  was  alleged  that  C.  S.  B.  Holland  was  not 
the  bona  fide  owner  of  the  claim  sued  on, 
and  that  J.  J.  Welder,  H.  £.  Rathbone,  and 
A.  W.  Turner  were  the  real  owners  of  the 
claim;  and  estoppel  was  pleaded  against  the 
parties  because  it  is  claimed  Welder  &  Rath- 
bone Company  furnished  the  defendants  what 
are  called  "out  turns"  on  the  first  shipment 


or  two,  and  they  showed  an  Increase  In 
weight  and  classification,  and  the  Welder  & 
Rathbone  Company  was  repeatedly  notified, 
both  verbally  and  In  writing,  to  notify  the 
defendants  promptly  should  there  be  any 
loss  of  weight  or  failure  of  the  classification 
as  made  by  the  defendants,  so  that  defend- 
ants might  take  proper  steps  to  reimburse 
themselves  from  those  selling  them  the  cot- 
ton while  the  matter  was  fresh  and  the  true 
facts  might  be  ascertained.  They  say  Welder 
&  Rathbone  Company  failed  to  do  this,  al- 
though often  requested  so  to  do,  except  as 
to  the  first  one,  two,  or  three  shipments.  On 
the  contrary.  It  Is  asserted  that  the  only 
dalm  made  by  A.  W.  Turner,  with  whom  de- 
fendants had  their  dealings  with  the  Welder 
&  Rathbone  Company,  was  for  failure  to 
fill  a  certain  order  of  something  over  200 
bales  of  cotton,  and  defendants  allege  that 
Turner  often  told  them  that  he  had  gotten 
behind  with  his  "out  turns,"  but  knew  all 
the  cotton  they  were  shipping  was  show- 
ing better  weights  and  grades  than  defraid- 
ants  had  shipped  on  and  would  show  nice 
profits.  They  say  they  relied  on  these  state- 
ments of  Turner,  and  the  plaintiffs  are  es- 
topped now  to  deny  that  the  weights  and 
grades  did  come  up  to  those  made  by  defend- 
ants in  their  shipments. 

There  was  a  plea  of  privilege,  bat  it  Is  un- 
necessary to  discuss  same,  as  the  record 
comes  to  us. 

The  trial  was  before  the  court  without  a 
Jury,  and  Judgment  was  entered  In  favor  of 
Holland  against  Thrift  &  EJdwards  and 
against  Welder  &  Rathbone  Company  In  the 
sum  of  $1,480.71,  the  amount  sued  for,  to- 
gether with  Interest,  and  Welder  &  Rathbone 
Company  were  given  Judgment  over  against 
Thrift  &  Edwards  for  $1,341.86  of  said 
amount  The  Judgment  finds  that  Welder  & 
Rathbone  Company  were  guarantors  of  the 
claim,  and  execution  Is  first  directed  against 
Thrift  &  Edwards.  Thrift  &  Edwards  alone 
have  appealed. 

[1]  The  first  assignment  is  that  the  Judg- 
ment Is  contrary  to  law,  because  it  clearly 
appears  from  the  evidence  that  plaintiff  fail- 
ed to  make  out  a  case  for  the  reason  that, 
under  the  contract  between  Thrift  &  Edwards 
and  the  firm  of  Welder  &  Rathbone  Company. 
Victoria  Compress  weights  and  classes  of  the 
various  bales  of  cotton  as  determined  by 
Welder  &  Rathbone  Company  should  govern, 
and  there  is  no  evidence  as  to  the  classes  of 
said  cotton,  or  enough  evidence  to  support  a 
Judgment  against  appellants.  Turner  testi- 
fied that  every  bale  of  the  cotton  involved 
was  shipped  to  Victoria  and  was  classed  by 
him  in  person  at  Victoria,  and  under  the  con- 
tract he  or  bis  firm  was  to  do  the  grading 
and  his  grading  was  to  govern;  and  when 
the  cotton  was  shipped  to  Galveston,  the  clas- 
sifications were  made  by  their  representa- 
tives. Turner  Identified  each  draft  and  ex- 
plained how  he  arrived  at  the  prices  and 
classification  of  the  cotton  covered  by  eadi 
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particular  draft.  Uagee,  Welder  &  BaCh- 
bone'a  weigher,  weighed  all  the  cotton  and 
verified  the  weight  sheets,  and  It  is  in  evi- 
dence that  there  was  no  compress  w^her. 
Turner  testified  to  these  matters  while  on 
the  stand  and  reviewed  his  calculations  while 
so  testifying.  The  weight  sheets  were  In- 
troduced upon  which  the  weight  of  each  bale 
was  given.  Turner's  testimony  showed  the 
aggr^rate  of  the  weight  sheets,  based  upon 
the  aggregate  of  the  weights,  etc.  But  under 
this  assignment  appellants  apparently  at- 
tempt to  challen'ge  the  admission  of  certain 
testimony.  The  evidence,  in  its  most  favor- 
able light  to  appellants,  was  conflicting,  and 
where  there  is  evidence  to  sustain  the  finding 
of  the  trial  court,  we  would  not  disturb  the 
judgment  on  that  account  The  assignment 
Is  overruled. 

The  matters  complained  of  in  the  second 
assignment  cannot  be  sustained,  because 
there  was  ample  testimony  to  support  the 
Judgment  of  the  court  What  a  certain  ship- 
ment or  two  to  Galveston  weighed  and  class- 
ed would  not  overcome  positive  testimony  as 
to  weights  and  grades  given  on  the  witness 
stand  as  to  the  cotton'  In  controversy,  espe- 
cially since  the  market  is  susceptible  to  varia- 
tion during  the  seasoa  What  Thrift  &  Ed- 
wards paid  for  the  cotton  would  be  no  incon- 
siderable factor  in  determining  whether  they 
made  a  profit  on  It,  and  the  simple  fiict  that 
they  sold  some  in  Galveston  on  which  they 
made  about  $1,000  profit,  would  not  determine 
whether  they  made  a  profit  on  other  ship- 
ments even  at  the  same  time.  The  assign- 
ment is  overruled. 

Turner  denies  that  he  made  any  represen- 
tations, such  as  advising  appellants  that  the 
weights  and  classifications  of  the  Victoria 
cotton  were  holding  up  all  right,  and  that 
same  would  show  a  gain  to  them.  Turner 
admits  seeing  a  notaticm  on  some  of  the  cot- 
ton papers  to  notify  Thrift  &  Eklwards  if  the 
weights  and  grades  were  not  correct  He 
says  they  made  such  requests  in  some  partic- 
ular instances.  He  got  behind  with  his  "out 
tnms,"  but  explains  tliat  the  lists  came  at- 
tached to  a  draft,  sent  through  appellant's 
local  bank.  He  says  that  in  one  or  two  in- 
stances appellants  called  him  up  and  asked 
abont  weights  and  grades  of  cottwi  from  cer- 
tain points  of  shipment  He  says  substan- 
tially that  be  examined  the  lists  if  he  had 
time  after  the  drafts  were  paid,  bnt  on  ac- 
connt  of  pressnre  of  work  got  b^iiad  and 
does  not  recall.  He  says  he  did  not  know 
that  it  was  important  to  Thrift  &  Bdwards  to 
make  prompt  report  on  these  matters,  but 
says  that  when  these  inquiries  were  made,  he 
gave  the  Information  desired.  That  clearly 
creates  an  issue  in  the  testimony,  and  the 
trial  court's  finding  would  be  final,  even 
where  appellants'  testimony  is  as  strong  as 
it  is  the  other  way.  The  assignment  is  over- 
ruled. 


[2]  Thrift  te«tiaed  that  the  entries- In  bis 
books,  as  to  weights  and  grades  of  sUpmentst 
were  made  largely  from  information  furaidir 
ed  him  over  the  telephone  and  by  other  par- 
ties. Such  entries  as  the  witness  made  him- 
self or  knew  of  bis  own  knowledge,  were  not 
excluded,  but  only  such  as  came  to  him  from 
third  persons.  l%e  fourth  assignment  is 
overruled,  and  the  Judgment  is  affirmed. 


WILKERSON  et  sL  v.  STASNX  k  HOLUR 
(No.  657a) 

(Court  of  CivO  Appeals  of  Texas.     Austin. 

Jan.  19,  1916.    Rehearing  Denied 

March  1.  1916.) 

1.  Appeai.  and  Esbob  <8cs>719(4)  —  AssiaH' 
lUNIS  OF  Ebbob— Neoessttt. 

Where  demurrer  was  sustained  to  an  in- 
tervener's plea  and  be  filed  no  assignment  of 
error,  the  ruling  will  not  be  reviewed  on  ap- 
peal. 

[Ed.  Note.— For  other  cases,  aae  Appeal  and 
Error,  Cent.  Dig.  |  2973;  Dec.  Dig.  «=>719(4).) 

2.  ExKcuTiow  «=337— Pbopebtt  Subject  to 
Execution— MoBTGAOKD  Pbopeett. 

Both  at  common  law  and  under  Rev.  St 
1911,  art  8744,  mortgaged  chattels  are  sub- 
ject to  execution  and  sale  thereunder  on  ^ 
judgment  recovered  against  the  mortgagor. 

[Ed.  Note.— For  other  cases,  see  Execution, 
CJent  Dig.  {{  61,  9&-97,  101,  103;  Dec  Dig. 
«=»37.] 

8.  ExxcnnoR   «=»268  — Sales  — MoBTaAOEo 

Pbopbbtt. 

Where  a  mortgage  on  mules  was  recorded 
so  that  it  was  notice,  an  officer,  selling  the  ani- 
mals under  execution  issued  against  the  mortga- 
gor, need  not,  onder  Rev.  St  1911,  art.  3744, 
declaring  that  mortgaged  goods  may  be  sold  on 
^ecution  and  that  the  purchaser  shall  be  en- 
titled to  the  possession  when  the  property  is 
held  ^  the  mortgagee  upon  complying  with  the 
conditions  of  the  mortgage,  notify  purchasers  of 
the  existence  of  the  mortgage. 

[Ed.  Note.— For  other  cases,  see  Execution, 
Cent  Dig.  |S  762-767 ;   DecTDig.  <8=»268.] 

4.  BxEOTiTiON  €=>176— Sams— Expenses. 

Where  execution  was  levied  on  mortgaged 
males  and  the  mortgagee  secured  a  decree  tem- 
porarily enjoining  sale,  which  was  modified  so 
as  to  allow  sale  in  case  purchasers  were  noti- 
fied of  the  mortgage,  the  judgment  creditors, 
though  the  decree  was  erroneous,  are  not  enti- 
tled to  recover  from  the  mortgagee  the  expenses 
of  readvertisement,  etc,  for  such  expenses  will 
be  deducted  from  the  sale  price,  and  the  mort- 
gagor alone  would  be  entitled  to  complain. 

[Ed.  Note.— For  other  cases,  see  Execution. 
Cent  Dig.  §§  459%,  538;   Dec.  Dig.  «=»176.] 

Appeal  from  Williamson  County  Court; 
Richard  Critz,  Judge. 

Action  by  Stasny  &  Hdub  against  A.  B. 
Wllkerson  and  others,  in  which  John  Cer- 
venka  intervened.  From  a  Judgment  for 
plaintiff  and  against  the  Intervener,  defend- 
ants appeal.  Affirmed  in  part  and  In  part 
reversed  and  rendered. 

See,  also,  179  S.  W.  669. 

Stanton  Allen,  of  Bartlett.  and  Wilcox  ft 
Graves,  of  Georgetown,  for  appellants.  W. 
A.  Barlow,  of  Taylor,  for  am)ellee. 
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KBY,  O.  J.  [11  A.  B.  Wllkenon  obtained 
a  Judgment  against  John  Cerrenka  for  $168.- 
84  in  a  Justice  of  the  peace  court,  and  there- 
after, nnder  an  execution  Issued  upon  that 
Judgment,  B.  M.  McLaughlin,  constable  of 
the  court  referred  to,  leTled  upon  two  mules 
as  the  pr(^>erty  of  John  Cerrenka  to  satisfy 
that  Judgment  Stasny  &  Holnb,  holding  a 
promissory  note  for  $500  executed  by  John 
Oervenka  and  secured  by  a  mortgage  lien 
upon  four  mules,  brought  this  suit  In  the 
county  court  against  Wilkerson  and  Mc- 
Laughlin, to  -enjoin  the  sale  of  the  two  mules 
that  had  been  levied  upon  as  stated.  A  pre- 
liminary injunction  was  Issued  staying  \he 
sale  of  the  property  referred  to,  and  upon  a 
trial  of  the  case  in  the  county  court,  a  Judg- 
ment was  rendered,  modifying  that  Injunc- 
tion, but  perpetually  enjoining  the  defend- 
ants Wilkerson  and  McLaughlin  from  sell- 
ing or  offering  for  sale  the  two  mules  re- 
ferred to,  unless  It  was  stated  in  the  ad- 
vertisement or  notice  required  to  be  given 
by  the  officer  making  the  sale  that  the  sale 
would  be  made  subject  to  the  mortgage  of 
the  plaintiffs,  and  unless  the  sale  should 
actually  and  expressly  be  made  subject  to 
tbat  mortgage.  It  was  also  adjudged  and 
ordered  that  the  defendant  Wilkerson  take 
nothing  by  reascm  of  his  cross-action  against 
the  plaintiffs,  Stasny  &  Holub;  and  judg- 
ment was  also  rendered  against  the  defend- 
ants Wilkerson  and  McLaughlin  for  all  the 
costs  except  those  incurred  by  reason  of  the 
Intervention  of  John  Cervenka.  Jcim  Cer- 
▼enka  filed  a  plea  of  Intervention,  to  whldi 
the  trial  court  sustained  a  general  demur- 
rer; and,  as  Cervenka  has  filed  no  assign- 
ment of  error,  we  decline  to  pass  upon  that 
ruling  although  requested  to  do  so  by  bis 
counsel. 

(2,  3]  As  to  the  controversy  between  the 
plaintiffs  Stasny  &  Holub  and  the  defendants 
Wilkerson  and  McLaughlla,  and  without  re- 
ferring In  detail  to  the  several  assignments 
of  arror,  we  h<dd  that  the  plaintiffs'  peti- 
tion, as  well  as  the  facts  upon  whi(^  the 
case  was  decided,  failed  to  show  tbat  the 
plaintiffs  were  entitled  to  the  Judgment  they 
obtained  or  to  any  other  relief.  It  requires 
no  citation  of  authorities  to  show  that  the 
owner  of  personal  property,  although  he  may 
have  incumbered  it  by  mortgage,  can  sell 
the  same,  and  that  the  purchaser  will  acquire 
whatever  title  the  owner  has,  but  will  take 
the  property  subject  to  the  mortgage;  and 
It  ought  not  to  require  the  citation  of  au- 
thorities to  establish  the  proposition  that  the 
title  or  interest  of  such  mortgagor  is  also 
subject  to  sale  under  execution,  the  pur- 
chaser taking  the  same,  as  the  owner  held 
It,  subject  to  the  mortgage.  The  principle 
referred  to  has  often  been  declared  by  de- 
cisions In  this  state,  though  generally  in  cas- 
es of  trial  of  the  right  of  property.  Wright 
▼.  Henderson,  12  Tex.  43 ;  Wooton  v.  Wheel- 
er, 22  Tex.  338;    Sparks  v.  Face,  60  Tex. 


298;  Garrity  v.  Tbtaapaon,  64  Tex.  5BT.  In 
fact  the  rule  of  law  retired  to  Is  statoiwry, 
as  diown  by  article  3744  of  the  Bevlsed 
statutes,  which  reads  as  follows: 

"Goods  and  chattels  pled^d,  *  *  *  or 
mortgaged  aa  security  for  any  debt  or  contract, 
ma^  be  levied  upon  and  sold  on  execution 
against  the  person  making  the  pledge,  assign- 
ment or  mortgage  subject  thereto ;  and  the  pur- 
chaser shall  be  entitled  to  the  possession  when 
it  is  held  by  the  pledgee,  assignee  or  mortgagee, 
on  complying  with  the  conditions  of  the  pledge, 
assignment  or  mortgage." 

The  trial  court  seems  to  have  based  Its 
Judgment  upon  its  construction  of  this  stat- 
ute, but  that  construction  Is  not  regarded  as 
sound.  When  the  property  was  levied  upon 
it  was  In  the  possession  of  the  mortgagor, 
and  not  In  possession  ot  the  plaintiffs,  who 
were  mortgagees,  and  therefore  a  sale  of  the 
mortgagor's  Interest  therein,  whether  vouun- 
tarily  or  Involuntarily  made,  would  not  have 
interfered  with  or  adversely  affected  any 
right  of  Stasny  &  Holub,  the  mortgagees. 

It  may  be  true,  though  we  express  no  opin- 
ion upon  the  question,  that  when  it  is  sought 
to  levy  upon  and  sell  the  Interest  of  a  mort- 
gagor in  property  in  the  possession  of  the 
mortgagee,  the  levy  and  sale  should.  In  ex- 
press terms,  be  made  subject  to  the  mort- 
gage; but  when  such  is  not  the  case,  and 
the  property  is  in  possession  of  the  mortgagor 
when  It  is  levied  upon,  the  statute  quoted 
does  not  require  or  c<»itemplate  that  the  of- 
ficer making  the  levy  should  institute  an  in- 
quisition for  the  purpose  of  ascertaining 
whether  or  not  some  one  holds  a  prior  mort- 
gage upon  it,  and  then  specifically  state  In 
the  notice  of  sale,  and  at  the  time  of  making 
the  sale,  that  the  property  is  sold  subject  to 
such  mortgage.  In  the  instant  case  the  mort- 
gage was  recorded,  the  animals  levied  upon 
were  In  {Ktssesslon  of  the  defendant  In  execu- 
tion, and  differed,  at  least  in  some  resitects, 
from  those  described  in  the  mortgage;  and 
we  are  satisfied  that  the  statute  referred  to 
never  intended  to  place  upon  the  office*  who 
made  the  levy  the  duty  ot  determining 
whether  or  not  the  mortgage  embraced  the 
animals  levied  upon  by  him.  Tbat  would  be 
a  judicial  question,  and  it  would  seem  that 
the  Ijeglslatnre  would  have  no  power  to  vest 
in  an  executive  t^cer  authority  to  decide 
such  a  question  of  law  in  such  manner  as  to 
affect  the  rights  of  persons  claiming  an  inter- 
est in  the  property.  In  fact  we  agree  with 
appellant's  counsel  that  the  statute  means 
what  it  says,  and  ma«ly  Intended  to  declare 
and  make  certain  the  proposition  that  mort- 
gaged property  may  be  sold  under  execution 
against  the  mortgagor,  but  that  the  pur- 
chaser would  acquire  no  greater  nor  less 
title  than  would  a  purchaser  directly  from 
the  mortgagor,  and  wonld-  take  it  subject  to 
any  valid  prior  lien  upon  it.  Whether  or 
not  a  purchaser  ot  mwtgaged  property, 
whether  the  sale  be  yoluntary  or  Involuntary, 
can  claim  protection  as  an  Innocent  pur- 
chaser need  not  be  decided  In  this  case)  be- 
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cause  appelleefi*  mortgage  bad  beeaa  duly  re- 
corded, and  tberefore  It  was  notice  to  the 
world  as  to  appellees'  rights  under  the  mort- 
gage. The  trial  court  held  that  the  deecrlp- 
tion  contained  in  the  mortgage  was  sufficient 
to  put  any  one  on  notice  that  it  covered  the 
two  animals  here  involved,  atthoogb  It  stat- 
ed their  height  and  ages  incorrectly.  U  that 
be  true,  as  the  mortgage  was  upon  record, 
there  could  be  no  innocmt  purchaser  of  the 
property ;  and  if  the  mortgage  does  not  cov- 
er the  animals  referred  to,  as  to  which  we 
express  no  opinion,  then  appellees  have  no 
case.  Appellees  alleged  in  their  petition 
that  if  the  property  was  sold  under  execu- 
tion, the  purchase  might  remove  It  from 
the  county,  and  make  it  very  difficult  and  in- 
convenient for  them  to  foreclose  their  mort- 
gage when  it  became  due,  but  the  same  might 
also  be  done  by  Cervenka,  the  mortgagor; 
and  as  no  one  can  know  who  will  buy  the 
property  under  the  execution  sale,  it  is  im- 
possible for  any  one  to  correctly  state  that 
the  purcihaser  will  not  preserve  the  prop- 
erty so  as  to  render  it  as  available  for  tSxe 
satisfaction  of  the  mortgage  debt  as  it  will 
be  If  it  remains  In  the  possession  of  the  mort- 
gagor. Hence  we  conclude  that,  upon  the 
facts  alleged  in  the  plaintiffs'  petition  and 
found  by  the  trial  court,  Judgment  should 
have  been  rendered  for  appellants. 

[4]  Appellants  filed  a  cross-action.  In  wWdJ 
they  sought  to  recover  from  appellees  the 
additional  expense  that  will  be  incurred  In 
preserving  and  readvertislng  the  property, 
and  that  would  not  have  been  Incurred  if  ap- 
pellees had  not  wrongfully  sued  out  the  in- 
junction. The  trial  court,  having  found  that 
the  injunction  was  rightfully  sued  out,  ren- 
dered Judgment  against  appellants  upon  their 
cross-action,  and  that  Judgment  will  be  af- 
firmed, but  not  for  the  reasons  given  by  the 
trial  court,  because  we  hold  tliat  the  injunc- 
tion was  wrongfully  sued  out;  but  It  does 
not  follow  that  the  wrong  referred  to 'will 
result  In  any  injury  to  either  Wllkerson  or 
McLaughlin.  The  expense  of  preserving  the 
property  and  readvertislng  it  for  sale  will 
be  included  in  hlclAxigbUn'a  cost  bill  and  de- 
ducted from  the  proceeds  of  Hie  sale;  and, 
H'  after  that  is  done  there  shall  not  be  sul- 
ficient  money  remaining  to  satisfy  Wilker- 
son's  Judgment,  then,  and  not  until  then,  he 
may  have  a  cause  of  action  against  ax>pel- 
lees  for  their  wrongful  conduct  in  bringing 
about  the  delay  which  caused  the  additional 
expense.  But  if  the  property  sells  for 
enough  to  pay  all  the  expenses  and  WHker- 
scm's  Judgment  debt,  then  the  only  person 
who  would  have  any  right  to  complain  on 
account  of  the  additional  expense  referred 
to  would  be  John  Cervenka,  the  Judgment 
debtor.  So,  upon  the  whole  case,  we  reach 
the  conclusion  that  the  Judgment  of  the 
court  below  dismissing  John  Cervenka's  plea 
of  intervention  should  remain  undisturbed; 
but  that,  as  between  appellants  and  appel- 


lees, Stasny  &  Hcdub,  the  Judgment  against 
appellants  oa  their  cross-action  should  be  af- 
Stmed,  but  that  the  Judgment  perpetuating 
the  injunction  should  be  set  aside  and  Judg- 
ment here  rmdered  dissolving  the  injunction, 
and  that  appellees,  Stasny  &  Holub,  take 
nothing  by  their  suit  and  pay  all  the  costs  of 
both  courts,  except  those  adjudged  against 
intervener,  John  Cervenka. 

Affirmed  in  part,  and  in  part  reversed  and 
rendered, 


CUREIB  V,  GLASSCOCK  COUNTI  et  aL 
(No.  647.) 

(Court  of  Civil  Appeals  of  Texas.    El  Paao. 

March  2,  1916.    Rehearing  Denied 

March  16,  1916.) 

1.  Highways   «=>41(3)  —  Latino    Out    o» 

HiGHWATS— DlSCBIPTIOW. 

Under  Rev.  St  1911.  art  6877,  dedaring 
that  all  roads  ordered  to  be  made  sball  be  laid 
out  by  a  jury  of  freeholders  who  may  lay  out, 
survey,  and  describe  such  road  so  that  it  can 
be  traced  with  certainty,  and  the  field  notes  of 
such  survey  or  description  of  the  road  shall  be 
included  in  the  report  of  the  jury,  the  jury's 
report  is  suflScient  where  the  road  was  laid  out 
on  the  ground,  and  described  with  reference  to 
a  prior  road,  although  its  exact  location  on  and 
along  given  surveys,  was  not  included ;  the  re- 
port not  needing  the  accuracy  required  of  a 
deed. 

[Ed.  Note.— Por  other  cases,  see  Highways, 
Cent  Dig.  i  113 ;   Dec.  Dig.  «=>41(8).] 

2.  Appeal   and   Erbob    «=s>1062(2)  —  JrBT 
Questions— SuBvissioN. 

Where  there  was  no  gnestien  but  that  the 
Jury  ot  fre^cdders  which  laid  out  a  road  com- 
phed  with  Rev.  St  1911,  art  6863,  requiring  it 
to  be  the  most  direct  and  practicable  route  to 
the  county  seat  of  the  adjoining  county  and  ver- 
dict miKbt  have  beat  directed  against  the  plain- 
tiff landowners,  the  refusal  of  die  court  to  sub- 
mit issues  whether  the  road  was  a  compliance 
of  the  statute  was  not  error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  f  4213;  Dec  Dig.  «=» 
1062(2).] 

8.  Highways  ®=>44{1)— Roads. 

Under  Rev.  St.  1911,  art  6863,  dedsring 
that  commissioners'  courts  shall  lay  out  at  least 
one  first-class  road  from  the  county  seats  of 
their  respective  counties  on  the  most  direct  and 
practicable  route  to  the  lines  of.  their  oouuty 
in  the  direction  of  the  county  seats  of  each  ad- 
jacent county,  but  that  this  shall  not  be  requir- 
ed where  there  already  exists  a  sufficlencv  of 
public  roads,  a  substantial  compliance  with  the 
statute  is  all  that  is  required,  and  the  fact  that 
a  public  road  veered  a  few  miles  from  the  most 
direct  route  will  not  render  the  location  im- 
proper. 

[Ed.  Note.^B'or  other  cases,  see  Hiehways, 
Cent  Dig.  a  27.  137,  138,  140;  Dec.  Dig.  «=» 
44(1).] 

Appeal  from  District  Court,  Glasscock 
County ;  ,W.  W.  BeaU,  Judge 

Action  by  Lucy  Currie,  individually  and 
as  executrix  of  the  last  will  of  James  Ourrie, 
and  as  next  friend  of  minors,  against  Glass- 
cock County  and  others.  From  a  Judgment 
for  d^endants,  plaintiff  appeals.    Affirmed. 

See,  also,  179  S.  W.  1095. 


^EsFof  other  cases  see  same  topic  anfl  KEY-NUMBER  In  all  Key-Numbered  Dlceata  and  Indnw 
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Jas.  T.  Brooks,  of  Big  Springs,  and  Royall 
O.  Smith,  of  Colorado,  Tex.,  tor  appellant 
Morrison  ft  Morrison,  of  Big  Bptlngg,  toT 
appellees. 

HAEPER,  C.  J.  By  this  suit,  Lucy  Cnrrle, 
Individually,  and  as  executrix  and  trustee 
under  the  last  will  of  James  Currie,  deceas- 
ed, and  next  friend  of  Stephen  and  William 
J.  Currie,  minors,  seeks  to  enjoin  the  county 
Judge  and  commissioners'  court  of  Glasscock 
county,  Tex.,  from  opening  a  first-class  road 
'60  feet  wide  through  inclosed  lands  of  plain- 
tiffs. The  petition  alleges:  That  the  Jury  of 
view  arbitrarily  and  fraudulently  laid  out 
said  road  along  a  route  known  by  them  not 
to  be  the  most  direct  and  practicable  route 
in  the  direction  of  the  county  seat  of  the  ad- 
jacent county  to  the  county  line,  as  requir- 
ed by^  article  6863,  Revised  Cftvll  Statutes 
of  1911,  but  bad  laid  out  the  road  so  as  to 
meet  at  such  county  line  a  road  laid  out  in 
Sterling  county,  without  reference  to  wheth- 
er su<4i  proposed  road  was  the  most  direct 
and  practicable  route  or  not,  and  that  the 
commissioners'  court  had  likewise  fraudu- 
lently approved  with  full  knowledge  that 
said  road  did  not  meet  the  requirements  of 
the  statute  aforesaid.  That  the  road  as  run 
was  not  surveyed  nor  defined  with  any  cer- 
tainty, 80  for  that  reason  it  cannot  be  as- 
certained whether  or  not  the  lands  described 
in  the  field  notes  are  those  embraced  in  the 
i^oad  as  brushed  out,  and  that  it  Is  not  known 
where  any  lines  or  corners  of  the  surveys 
touched,  crossed,  or  affected  are.  That  it 
was  laid  out  by  guesswork,  and  for  that  rea- 
son its  whereabouts  on  the  ground  Is  uncer- 
tain and  indefinite.  For  a  full  statement  of 
plaintiff's  pleading,  see  179  S.  W.  1095,  opin- 
ion upon  former  appeal.  Defendants  filed 
general  and  special  exceptions,  general  de- 
nial; specific  admission  and  denials  which 
are  in  any  wise  pertinent  to  the  Issues  to  be 
reviewed  here  are  as  follows :  Deny  that  the 
road  as  laid  out  Is  not  the  most  direct  and 
practicable  route  to  the  county  line,  and 
spe<4fically  allege  that  it  is  the  most  direct 
and  practicable  route  to  the  eastern  line  of 
Glasscock  county,  considering  the  topography 
of  the  country,  and  the  further  fact  that  it 
Is  laid  out  to  meet  the  Sterling  City  Public 
Road  which  was  already  open  to  the  line  of 
Sterling  and  Glasscock  counties.  Say  It  is 
not  true  that  the  road  was  not  surveyed  nor 
defined  with  certainty,  but  that  the  lines  are 
marked  and  evident  and  state  the  location 
so  that  It  can  be  easily  traced.  Deny  that 
they  acted  fraudulently  or  with  any  fraud- 
ulent Intmt,  etc. 

Findings  of  Facts. 

On  October  13,  1913,  the  commissioners' 
court  of  the  county  entered  an  order  appoint- 
ing five  freeholders  a  Jury  of  view  "to  lay 
out  and  survey  and  describe  a   first-class 


road  60  feet  wide  from  Qardm  City,  county 
seat  of  Glasscock  county,  wi  the  most  direct 
and  practicable  route  to  the  east  line  of  said 
county,  *  *  *  to  report  In  writing  the 
field  notes  of  sudi  survey  or  descriptUn  of 
the  road  so  laid  out,  with  such  marks  and 
other  permanent  natural  objects  that  aid  in 
deflning  the  route  so  selected,  so  that  the 
same  can  be  traced  with  certainty,  and  make 
report  to  the  next  term  of  court"  The  Jury 
of  view  returned  its  report,  as  apidicabto 
here,  as  follows: 
"We,    the    andendgned    jurors,    •    •    •    did, 

*  *  *  without  a  surveyor,  proceed  to  lay 
out,  and  survey  a  new  road,  beginning  at  Gar- 
den City  and  terminating  at  the  east  line  of 
Glasscock  county  in  the  direction  of  Sterling 
City  in  Sterling  county  •  •  •  beginning  at 
the  southeast  comer  of  the  public  square  of 
Garden  City;  thence  by  reasonably  definite 
calls  'eastward'  and  'southward'  to  the  gate 
into  the  inclosnre  of  the  plalntUTs  pasture. 

In  this  descrlptlcn  reference  Is  several 
times  made  to  "a  third-class  road"  heretofore 
laid  out,  cqpened  up  and  heretofore  In  use.  In 
pursuance  of  an  order  of  the  commissioners' 
court  of  said  county  made  and  entered  May, 
1893,  which  said  latter  order  was  Introduced 
In  evidence  by  the  plaintiffs,  and  which  names 
certain  sections  by  number  over  which  the 
road  was  established.  After  reaching  the 
Une  of  plaintiff's  land,  the  description  con- 
tinues to  call  for  the  old  third-class  road, 
etc.,  names  sections,  gives  direction  and  calls 
for  stakes,  rocks,  hills,  windmills,  Une  cut 
through  the  brush,  blazed  trees,  eta  The 
evidence  of  the  Jury  of  view  shows  clearly 
that  they  carefully  did  the  work  upon  the 
ground,  that  they  ran  out  the  lines  practical- 
ly In  accordance  with  the  course  and  dis- 
tance calls,  and  that  they  drove  the  stakes, 
marked  the  trees,  cut  the  brush,  and  found 
along  the  line  the  objects  called  for,  and  that 
It  Is  BO  marked  as  to  be  easily  found  apon 
the  ground. 

[1]  The  first  assignment  urges  that  the 
court  should  have  given  a  peremptory  in- 
struction because  the  uncontradicted  evi- 
dence showed  that  neither  the  oommlssloneis' 
court  nor  the  Jury  of  view  knew  whether  the 
road  laid  out  upon  the  ground  was  embraced 
In  the  deflcrlptlMi  filed  and  approved  or  not; 
therefore  the  order  is  void.  The  second  prc^ 
osltlcm  Is  that  the  report  and  order  of  con- 
firmation must  so  describe  the  land  to  be  con- 
demned that  It  can  be  identified  on  the 
ground  to  the  end  that  the  road  thus  created 
may  be  k^t  within  its  bounds;  if  not,  the 
proceedings  are  a  nullity. 

Article  6877,  Rev.  Stat  1911,  provides  that: 

"AH  roads  hereafter  ordered  to  be  made  shall 
be  laid  out  by  a  jury  of  freeholders  of  the  coun- 
ty to  be  appointed  by  the  commissioners'  court 

•  •  •  a  majority  of  whom  may  proceed,  with 
or  without  the  county  surveyor,  as  ordered  by 
the  c<Hnmiasioners'  court,  to  lay  out,  snrvey 
and  describe  such  road  to  the  greatest  advan- 
tage to  the  public,  and  so  that  the  same  can 
be  traced  with  certaint;? ;  and  the  field  notes 
of  such  survey  or  description  of  the  road  shall 
be  included  in  the  report  of  the  jury." 
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As  may  be  seen  froni  the  findings  of  facts 
above  tbe  description  in  the  report  follows 
tbe  old  third-class  road,  with  specific  refer- 
ence to  tbe  report  thereof  npon  tbe  minutes 
of  tbe  court  entered  many  years  before  this 
proceeding  began;  that  the  road  as  laid  out 
was  definitely  fixed  upon  the  ground  by  refer- 
ence to  stakes,  trees,  windmills,  etc. ;  and 
further  there  is  no  doubt  that  Its  exact  loca- 
tlon  upon  the  ground  Is  in  no  way  uncertain. 
But  the  exact  contention  of  appellants  In 
this  case  seems  to  be  that  tbe  description  In 
tbe  report  adopted  must  give  its  exact  loca- 
tion on,  along,  and  across  given  surreys,  and 
that  it  must  be  Icnown  that  it  does  so  by  the 
Jury  of  freeholders  and  the  commissioners' 
court  Tbe  statutes  do  not  require  any  such 
certainty  of  description.  If  plaintiff  bad 
shown  that  the  written  description  or  field 
notes  filed  and  adopted  did  not  fit  the  road 
as  laid  out,  we  would  bare  a  very  different 
question.  This  they  have  not  done<;  but,  on 
the  other  hand,  the  testimony  of  the  witness- 
es show  clearly  that  they  have  described  the 
road  as  laid  out.  It  is  true  that  it  may  not 
be  as  specific  as  it  might  have  been,  but  the 
very  language  of  the  statute  quoted  shows 
that  It  does  not  require  the  same  accuracy  of 
description  as  required  even  in  deeds  convey- 
ing lands.  And  it  seems  settled  that  mere 
deficiency  or  inaccuracy  of  description  that 
is  not  substantial  will  not  render  void  the 
proceeding  establishing  tbe  road.  Scaling 
T.  Denny,  125  S.  W.  361,  and  the  cases  there 
dted. 

[2,  J]  Appellants  have  other  assignmaitB 
charging  error  in  the  special  Issues  submitted 
and  error  in  refusing  specials  requested  by 
them,  all  directed  to  the  question  of  whether 
the  charge  was  sufllcient  to  submit  the  issues 
raised  by  the  pleadings.  If  we  cwicede  that 
the  court  erred  In  refusing  to  give  the  spe- 
cial Issues  requested,  neverth^ess  we  think 
this  cause  should  be  affirmed,  because  a  prop- 
er disposition  has  been  made  of  the  case. 

PlalntUTs  case  Is  based  wholly  upon  the 
theory  that  tbe  conunlssloners'  court  and  Jury 
of  freeholders  have  not  complied  with  tbe 
provisions  of  article  6868,  Rev.  Stat.  1811,  un- 
der and  by  virtue  of  which  they  seek  to  take 
the  land,  and  open  up  their  pastures  for 
a  first-class  road  60  feet  wide,  which  reads: 

"The  commissioners'  courts  ot  the  several  coun- 
ties (hall  see  that  at  least  one  first-class  road 
of  the  width  prescribed  by  law  is  laid  out  and 
opened  from  the  county  seats  of  their  respec- 
tive counties  on  the  most  direct  and  practicable 
route  to  the  lines  ot  their  county  in  the  direc- 
tion of  the  county  seats  of  each  adjacent  county, 
where  no  part  of  another  county  intervenes  be- 
tween the  connty  seats  of  such  counties;  or, 
if  a  border  conn^,  to  meet  the  nearest  road  to 
the  border;  and,  if  any  adjacent  county  is  not 
organized,  then  in  the  direction  of  the  center  of 
such  county.  And  the  commissioners'  court  o( 
a  county  to  which  one  or  more  unorganized 
counties  are  attached  for  judicial  purposes  shall 
lay  out  and  open  at  least  two  first-class  roads 
sixty  feet  in  width  through  the  extent  of  each 


such  unorganized  county  to  intersect  at  right 
angles  as  nearly  as  may  be  at  tbe  center  of  the 
county,  and  to  meet  at  the  county  lines  similar 
roads  of  the  adjacent  counties.  In  counties 
now  having  public  roads  substantially  comply- 
ing with  the  preceding  requirement  as  to  course, 
the  court  shall  be  required  only  to  give  such 
roads  the  width  of  sixty  feet  and  clear  them  of 
obstructions;  such  roads,  however,  shall  not 
be  laid  out  across  orchards,  yards,  lots  or 
graveyards,  or  within  one  hnnared  feet  of  a 
residence,  without  the  consent  of  tbe  owner; 
provided,  that  this  law  shall  not  apply  to  coun- 
ties where  there  already  exists  a  sufficiency  of 
public  roads." 

It  will  be  seeu,  from  the  pleadings  quoted, 
that  plaintiff  contends  that  tbia  Is  tbe  Initial 
flrstclass  road  from  tbe  county  seat  of  Olass- 
cock  gounty  to  the  county  seat  of  Sterling 
county,  and  that,  as  such.  It  must  be  on  the 
most  direct  and  practicable  route  to  the  line 
of  the  respective  counties  In  tbe  direction  of 
the  county  seats  thereof.  The  charges  giv- 
en, of  which  complaint  is  made  and  the 
charges  requested,  which  It  Is  charged  It  was 
error  to  refuse,  are  proper  submission  of 
these  questions  or  contentions,  and  they  had 
not  been  Included  In  tbe  general  charge ;  so, 
If,  from  the  evidence)  there  was  any  question 
about  whether  tbe  commissioners'  court  has 
complied  with  tbe  provisions  of  this  statute, 
in  the  respect  mentioned,  in  declaring  and 
opening  up  this  road,  as  a  first-class  county 
road,  then  tbe  case  should  be  reversed  for 
another  trial.  But  we  think  from  all  tbe  evi- 
dence that  there  is  no  question  that  tbe  road 
as  laid  out  is  the  most  direct  and  practicable 
route  between  the  two  county  seats.  On  the 
other  band.  If  It  is  not,  it  Is  clear  from  the 
latter  provision  of  the  statute  quoted  tbat 
the  Legislature  did  not  Intend  to  fequlre 
such  roads  to  be  laid  out  exactly  with  the 
points  of  tbe  compass.  "In  counties  now 
having  roads  substantially  complying  with 
the  preceding  requirements  as  to  course,  tbe 
court  shall  be  required  to  give  such  roads  tbe 
width  of  sixty  feet  and  clear  them  of  ob- 
structions." But,  on  the  other  band,  that  a 
substantial  compliance  therewith  would  be 
sufficient 

The  fact  tbat  tbe  road  adopted  crosses 
the  county  line  to  meet  tbe  road  of  the  ad- 
joining county,  16  miles  from  the  starting 
point,  county  seat,  and  that  the  point  where 
It  crosses  the  county  line  is  only  4^  miles 
from  the  point  at  wbldi  tbe  most  direct  route 
would  Intersect  said  line,  together  with 
other  facts  In  evidence  as  to  tbe  topography 
of  the  respective  routes  being  In  favor  of 
the  adopted  road,  conclusively  shows  tbat 
this  road,  as  laid  out,  substantially  com- 
plied with  the  provisions  of  the  statute  men- 
tioned. 

Therefore  tbe  trial  court  should  have  in- 
structed a  verdict  for  the  defendants.  Rule 
62a  (149  S.  W.  X). 

For  tbe  reason  given,  the  cause  Is  af- 
firmed. 
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PETERSON.     (No.  B563.) 

(Cotut  of  Civil  Appeals  of  Texas.     Austin. 

Jaa.  6, 1916.    On  Motion  for  Rehearing, 

Mardi  3>  1916.) 

On  Motion  for  Rehearing. 

1.  Jttdgment  «=»138(1)  —  Detaultb  —  Vaca- 
tion—DitioENCK. 

Where  the  trial  was  not  actually  delayed, 
a  default  taken  for  defendant's  failure  to  file  its 
answer  within  time  should  be  set  aside,  it  ap- 
pearing that  defendant's  counsel,  who  resided 
in  another  county  than  that  of  trial,  mailed  the 
answer  to  a  local  attorney,  but  by  mistake  mis- 
spelled his  name,  though  the  diligence  was  very 
slight 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {{  249-251;  Dec.  Dig.  «8=»138(1).] 

2.  JuDQMBNT   *=9l69—DErAiii.T— Vacation— 
Motion. 

Under  Acts  33d  Leg.  c.  127.  ff  6,  6  (Ver- 
non's Sayles'  Ann.  Civ.  St  1914,  arts.  1829a, 
1829b),  a  cori>orate  defendant's  motion  to  set 
aside  its  default  for  want  of  answer  is  sufficient, 
though  the  o£Scer  verUjrlng  it  stated  only  that 
he  believed  the  averments  of  the  answer  setting 
op  the  defense  to  be  true  and  the  sources  of  the 
belief  were  not  given. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  U  310,  312,  313;  Dec.  Dig.  <8=»1&9.] 
S.  Appeai.  and  Ebbob  i^=548(4)—  Rkcobd  — 

BK  TRIES— CONSTBUCTIOW. 

Where  the  orcet  overruling  *  motion  to  va- 
cate a  default  recited  that  the  court,  having 
heard  the  motion  read  and  argument  of  counsel 
and  fully  understanding  same,  was  of  the  opin- 
ion that  the  motion  should  be  refused,  there  is 
A  fair  implication  that  no  evidence  was  heard; 
«o  one  ajipealing  from  the  denial  of  the  motion 
need  not  show  what  evidence  was  heard. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2439;  Dec.  Dig.  «=» 
S48(4).] 

4.   INSTJBANCJ!   *=»451(1)   —  ACCIDKKT  INBIIS- 
ANOB-tDEFENSES. 

In  au  action  on  an  accident  {tolicy  which 
excepted  injuries  received  while  the  insured  was 
riding  on  a  motorcycle,  it  is  a  good  defense  that 
the  injuries  were  so  received. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  f  1171;    Dec.  Dig.  «=451(1).] 

Appeal  from  Travis  County  Court;  Wm. 
Von  Rosenberg,  Judge. 

Action  by  O.  L.  Peterson  against  the  Inter- 
national Travelers*  Association.  From  a 
judgment  by  default  which  the  court  refused 
to  vacate,  defendant  appeals.  Reversed  and 
remanded. 

Seay  *  Seay,  of  Dallas,  and  White,  Cart- 
ledge  &  Graves,  of  Austin,  for  appellant 
Hart  &  Patterson  and  Houghton  Brownlee, 
all  of  Austin,  for  appellee. 

KEY,  C.  J.  This  Is  an  appeal  from  a  Judg- 
ment rendered  by  default,  and  from  the  ac- 
tion of  the  trial  court  In  refusing  to  set 
aside  that  judgment  and  award  appellant  a 
new  trial.  Appellant's  domicile  Is  In  Dallas 
county,  and  the  motion  to  set  aside  the  de- 
fault Judgment,  which  was  filed  in  time, 
states  that  appellant's  general  attorneys  In 
Dallas  prei>ared  an  answer  and  forwarded 


It  to  Austin  In  time  fsr  It  to  hove  betn  ffled 
In  the  trial  court;  that  the  Intention  was 
to  forward  the  answer  to  Ireland  Oraves,  an 
attorney  residing  in  Austin,  whoy  if  Ite  had 
received  the  answer,  would  have  filed  it, 
and  thereby  prevented  the  rHiditio»  of  the 
Judgment  by  default  It  is  further  stated  in 
the  motion  that  Attorney  Ireland  Graves  has 
been  commonly  known  a»  Pat  Graves,  and 
that  appellant's  counsel  aA  Dallas  wcs  not 
aware  of  the  fact  that  sack  was  not  Ida  real 
name,  and  that,  while  the  intention  was  to 
address  the  envelope  in  which  appellant's  an- 
swer was  contained  to  Pat  Graves^  thzou^ 
Inadvertence  and  mistake  it  was  addressed  to 
"Pat  Greaves."  The  motion  set  up  ether 
facts  wtdch  It  is  claimed  show  that  appelant 
had  a  meritorlons  defense,  whidi  we- deem'  it 
unnecessairy  to  set  out,  as  w*-  hold  that  tt  is 
not .  shown  fliat  the  court  committed  error, 
even  though  aiqpellant  had  a  meritorious  de- 
fense. The-  naotioii  is  signed  hy  Seay  &  Sfeay, 
of  Dallas,  Tex.,  and  Whiter  Cartledgr  & 
GraveS)  <^  Avsttn,  Tex.,  tuaii  1»  verified  by 
Ireland  Graves,  who  states  that  he  is  one 
of  the-  attorneys  of  record  for  the  defendant, 
and  that  the  facts  stated  In  paragraph  1  of 
the  motion  are  trae,  and  that  each  and  ail 
of  the  facts  stated  in  the  moti<m  are  by  hink 
believed  to-  b»  true.  The  first  paragrapb-  eC 
the  motion  rriates  to  the  question  of  dlUr 
gence,  and  docs  not  set  up  cr  deal  wit&  ap~ 
pellanfs  defeme  to  the  appellee's  suit  At 
the  same  time  that  the  moti<m  referrsd  t» 
was  Sled  appellant  filed  ani  original  answer, 
which,  aUegesi.  among  other  things,  that  th« 
contract  between  appellant  and  appeOeei  fin 
effeotr  stipulated  that  appellant  wa»  not  to 
be  liable  oa  tts  obllgatios  to  pay  accident 
Insurance  wten  the  injury  resulted  wUle 
riding  a  laotwrcycle,  and  farther  allsgeo  tkat 
app^lee's  injuries  were  sustained  whilo  he 
was  riding  a  motorcyide.  The  answer  is 
sworn  t»  by  appdlant'S'  secretary,  who  mere- 
ly states,  as  shown  by  the  oflScer's  Jurats 
"that  he  beUevcs  that  the  facts  set  forth  in 
the  above  and  foregeing  answer  are  true." 
There  Is  no  statement  of  facts  or  bills  of 
exception  showing  what.  If  any,  testimony 
was  heard  by  the  court  in  passing  upon  the 
motion  to  set  aside  the  de&ralt  Judgment. 
On  these  facts  we  hold: 

1.  That  the  motion  fUled  to  show  sufll- 
dent  excuse  for  not  filing  an  answer  before 
the  case  was  called  on  the  appearance  docket 
It  shows  that,  when  the  answer  was  return- 
ed to  the  Dallas  attorneys  by  the  postoBice 
authorities,  those  attorneys  immediately  com- 
municated by  telephone  with  Ireland  Graves, 
thereby  indicating  that,  if  they  had  exwda- 
ed  as  much  diligence  before  the  Judgment  re- 
ferred to  was  rendered  as  they  exercised 
when  they  ascertained  that  the  answer  had 
not  been  filed,  that  judgment  would  not  have 
been  rendered.  The  envelope  whldi  con- 
tained the  answer  is  attached  to  appellant's 
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notion,   and  It  shows  In  plain,  tysewrltten 
vords  that  It  was  addressed  to  "Pat  Greaves," 
incl  the  motion  merely  states  that  the  name 
'Greaves"    was    used   through    inadvertence 
■ind  mistake,  and  we  regard  that  statement 
as   too  general.     By  whose  inadvertence  or 
oiistalie  was  a  dlfleroit  name  written  from 
tliat  of  the  Anstin  attorney?    Was  it  a  mis- 
take  made  by  a  stenographer  in  failing  to 
correctly  take  or  transcribe  dictation,  or  was 
It  a  mistake  made  by  the  attorney  who  pre- 
pared and  forwarded  the  answer?    If  by  the 
former,  tbore  might  be  some  excuse,  bat.  It 
by  the  latter,  we  fail  to  see  why  it  should  be 
excused  as  be  knew  the  Austin  attorney's 
name    was    "Graves,"   and   not   "Greaves." 
Furthermore,  it  is  made  to  appear  that  Mr. 
Graves,  to  whom  it  is  said  the  answer  was  in- 
tended to  be  sent,  la  a  member  of  a  law  firm 
in  the  capital  of  the  state,  and  it  is  not  shown 
that  the  sender  of  the  document  did  not  know 
that  fact,  and,  If  he  did,  it  would  not  have 
been  the  exercise  of  proper  care,  even  if  he 
had   directed  it  to  Pat  Graves.     But,  as  a 
matter  of  fact,  and  as  stated  before,  it  was 
directed  to  a  difTerent  name,  aud  the  direc- 
tion contained  no  street  or  number  nor  any- 
thing indicating  that  the  addressee  was  an 
attorney;  and,  considering  these  facts,  and 
keeping  in  mind  the  fact  tbat  the  answer 
could  have  been  sent  to  the  clerk  of  the  court, 
and  thereby  have  prevented  the  Judgment  by 
default,  we  hold  that  the  motion  failed  to 
show  sufficient  diligence. 

2.  We  also  bold  that  the  motion  was  not 
properly  verified  as  regards  the  defense  to 
the  plaintUTs  cause  of  action.     As  to  that 
branch  of  the  case  the  jurat  of  the  officer 
merely   shows   that   Mr.    Graves   stated  on 
oath  that  he  believed  the  facts  .set  up  in 
that  regard  in  the  defendant's  answer  were 
true,  without  even  stating  the  source  of  his 
information;   and,  if  the  answer  referred  to 
can  be  looked  to  in  aid  of  the  motion,  its 
verlQcation  is  equally  defective,  as  the  sec- 
retary who  swore  to  the  answer  merely  stat- 
ed that  he  believed  the  facta  therein  set  forth 
to  be  true.    It  is  one  thing  to  swear  that  a 
fact  exists,  and  another  to  swear  that  the 
affiant  believes  that  it  exists;   and  while,  in 
some  Instances,  it  may  be  permissible  for  an 
affiant  to  make  an  affidavit  upon  information 
and  belief,  giving  the  source  of  information, 
even  that  was  not  done  in  this  case.    Some 
of  the  facts  set  up  in  appellant's  answer,  if 
true,  must  have  been  known  to  Its  secretary, 
and  therefore  he  could  have  sworn  positive- 
ly to  such  facts. 

3.  We  are  inclined  to  the  view  that  ap- 
pellant should  bare  made  it  appear,  by  bill 
of  exception  or  otherwise,  that  the  court 
heard  no  other  testimony  in  passing  upon 
the  motion,  though  it  is  not  necessary  to 
decide  that  qiie8ti<»L  It  may  have  been 
showu  by  clear  and  undisputed  proof  tbat 
appellee  was  not  riding  a  motorcycle  at  the 
time  tbat  be  was  injured,  and  therefore  the 


trial  court  may  have  concluded  tbat  appel- 
lant was  not  entitled  to  have  the  case  re- 
opened, when  it  was  certain  that  it  did  not 
have  a  meritorious  defense. 
Judgment  affirmed. 

On  Motion  for  Rebearlng. 

[1]  Upon  further  consideration  of  tills  case 
on  motion  for  rehearing  we  have  reached  the 
conclusion  tliat  this  court  fell  into  error  In 
affirming  the  judgment,  and  that  a  rehearing 
should  be  granted,  the  judgment  reversed, 
and  the  cause  remanded  for  a  further  triaL 
In  Dowell  V.  Winters,  20  Tex.  TM,  in  consid- 
ering the  question  of  diligence  in  cases  of  this 
sort,  our  Supreme  Court  announced  and  ap- 
plied the  following  rule: 

"But,  where  the  trial  has  not  been  delayed, 
and  there  is  an  affidavit  of  merits,  we  think  the 
default  should  be  set  asid^,  and  the  answer 
received,  upon  lome  showing  by  way  of  ezcuae 
for  the  failure  to  plead  in  time.  The  excuse 
proSered  in  this  caae  was  certainly  very  sHght. 
But  it  appears  that  the  counsel  acted  nnder  a 
mistake  of  law.  Both  counsel  and  client  appear 
finally  to  have  done  their  best  to  make  amends: 
they  present  what  seems  to  be  a  Btron?  case  of 
merits;  and  there  is  reas(&  to  apprehend  that, 
if  not  allowed  to  make  defense,  irreparable  in- 
jury may  be  the  consequence.  SV>r,  having  no 
such  excuse  for  not  having  made  his  defense  to 
the  action  as  a  court  of  equity  would  deem  suffi- 
cient, the  defendant  may  not  be  entitled  to  an 
injunction  to  stay  execution  upon  the  JudgrSent, 
until  he  shall  have  established  bis  croes-demands 
against  the  plaintiff  in  another  suit.  It  does  not 
appear  that  the  trial  would  bare  been  delayed ; 
the  plaintiff  wonld  not  have  been  Injured  or 
hindered  by  reason  of  the  deftinlt ;  and,  on  the 
whole,'  we  condnde  that  the  eonrt  ou^t,  nnder 
the  circumstances,  to  have  set  aside  the  judg- 
ment by  default,  upon  the  payment  of  costs,  and 
permitted  the  defendant  to  answer  to  the  merits 
of  the  action,  and  that  the  court  erred  in  refus- 
ing it" 

Tested  by  the  rule  of  diligence  there  pre- 
scribed, we  have  reached  the  conclusion  that 
appellant's  motl(Hi  in  the  court  below  to  set 
aside  the  judgment  by  default  disclosed  Suffl- 
cient  diligence. 

[2]  Upon  the  second  point  decided  against 
appellant,  relating  to  the  verification  of  the 
motion  to  set  aside  the  judginent  by  default, 
we  have  reached  the  concAualon  that,  Inas- 
mudi  as  the  verification  Was  in  compliance 
with  the  act  of  1913  (Acts  33d  Leg.  &  127,  f| 
5,  6  [Vernon's  Sayles'  Ann.  Civ.  St  1914,  arts. 
1829a,  1829b]),  which  was  then  in  force  regu- 
lating practice,  It  was  sufficient. 

As  to  the  other  point,  to  the  effect  tbat  It 
la  not  shown  what  if  any,  evidence  was  heard 
by  the  coort  below  when  it  considered  the 
motion  to  set  aside  the  default  Judgment,  we 
are  not  prepared  to  hold  that  it  was  incum- 
bent upon  the  appellant  to  make  any  showing 
in  that  regard. 

[3, 4 J  However,  it  Is  not  necessary  to  de- 
cide that  point,  as  the  record  indicates,  with 
reasonable  certainty,  that  nothing  outsidie  of 
the  motion  was  considered  by  the  court  The 
order  overruling  the  motion  recites: 

"And  ^^  court  having  heard  said  motion 
read,  ^nd  ^^  argument  of  coonael  thereon,  and 


Digitized  by 


Google     i 


1198 


183  SOUTHWESTERN  RBPOETBB 


(lex. 


fully  uoderstandln;  Mme.  la  of  the  opIbIod  that 
said  motion  should  be  refused." 

A  fair  Implication  from  the  recital  quoted 
jnstifles  the  conclusion  that  nothing  hut  the 
motion  and  the  argument  of  counsel  thereon 
were  presented  to  or  considered  by  the  trial 
court  when  the  motion  was  disposed  of. 

In  deciding  the  case  before  we  did  not  And 
it  necessary  and  did  not  pass  upon  the  ques- 
tion as  to  whether  the  motion  to  set  aside  the 
default  Judgment,  in  connection  with  the  an- 
swer filed  at  the  same  time,  showed  a  merito- 
rious defense.  Having  decided  to  change  our 
former  rulings  upon  the  other  questions,  it 
has  become  necessary  for  ns  to  consider  the 
latter  question,  which  has  been  done,  and  Che 
conclusion  reached  that  the  motion  and  an- 
swer show  a  meritorious  defense,  which, 
briefly  irtated,  is  that,  by  the  terms  of  the 
contract  of  insurance,  it  was  stipulated  that 
appellant  was  not  to  be  liable  it  at  the  time 
of  appellee's  injury  be  was  riding  a  motor- 
cycle, and  appellant  alleged  that  be  was  so 
doing  at  the  time  in  question.  We  do  not 
agree  with  appellee's  construction  of  the  con- 
tract; but,  on  the  contrary,  bold  that  it  ex- 
empts appellant  from  liability  if  appellee  was 
riding  a  motorcycle  at  the  time  of  his  injury. 

For  the  reasons  stated,  appellant's  motion 
tot  rehearing  is  granted,  the  former  Judg- 
ment of  this  court  is  set  aside,  and  tbe  judg- 
ment of  tbe  trial  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings  con- 
sistent with  this  opinion. 

Rehearing  granted.  Re^^rsed  and  re- 
manded. 
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CUTBIRTH  T.  STATE.  (No.  893T.)  (Court 
of  Criminal  Appeals  of  Texas.  Feb.  16,  1916. 
Rehearing  Demed  March  29,  1016.)  Appeal 
from  Criminal  Court,  Taylor  County;  Thomas 
L.  Blanton,  Judge.  Purna  Gutbirth'  was  con- 
victed of  peijury,  and  he  appeals.  A£Brmed. 
See.  also,  174  S.  W.  1066.  J.  M.  Wagstaff  and 
S.  P.  Hardwicke,  both  of  Abilene,  for  appellant. 
C.  C.  McDonald,  Asst  Atty.  Gen.,  for  the  State: 

DAVIDSON,  J.  Appellant  was  convicted  of 
perjury ;  his  punishment  beioK  assessed  at  two 
years'  confinement  in  the  penitentiary.  This  is 
a  companion  case  to  Reed  v.  State,  183  S.  W. 
116S,  this  day  decided,  in  an  opinion  by  Judge 
Harper,  cause  No.  3&38.  The  questions  are,  it 
may  be  stated,  the  same  in  both  cases,  except 
perhaps  one  question  in  the  Reed  Case  not  in 
this  case.  Inasmuch  as  tbe  Reed  Case  has  been 
affirmed,  it  would  serve  no  practical  purpose  to 
write  an  extended  opinion  in  this  case.  Upon 
the  anthority  of  that  case  the  judgment  herein 
will  be  affirmed. 


HALL  T.  STATE.  (Na  8976.)  (Court  of 
Criminal  Appeals  of  Texas.  March  8,  1916.) 
Appeal  from  Criminal  District  Court,  Dallas 
County;  Roht.  B.  Heny,  Judge.  Norman  H. 
Hall  was  convicted,  and  appeals.  Affirmed.  C. 
C.  McDonald,  Asst.  Atty.  Gen.,  for  the  Sute. 


PRENDERGAST,  P.  J.  This  Is  an  appeal 
from  a  misdemeanor  conviction,  and  without  a 
statement  of  facts  or  bills  of  exceptions.  In 
the  alMence  of  these,  nothing  is  presented  which 
can  be  reviewed.  The  judgment  is  therefore  af- 
firmed. 


McCLEABY  v.  STATE.  (No.  3960.)  (Court 
of  Criminal  Appeals  of  Texas.  Feb.  23.  1916.) 
Appeal  from  District  Court,  Red  River  County; 
W.  P.  Moore,  Special  Judge.  Will  McCleary 
was  convicted  of  crime,  and  he  appeals.  Af- 
firmed. C.  C.  McDonald,  Asst.  Atty.  Gen.,  for 
the  State. 

DAVIDSON,  J.  This  record  is  before  us, 
without  bill  of  exceptions  or  statement  of  facts, 
under  a  plea  of  Kuilty.  The  judgment  seems  to 
be  in  proper  form  under  the  statute  authorix- 
ing  a  plea  of  guilty  in  felony  cases,  following  all 
provisions  therein  set  out.  As  the  record  is 
presented  to  us,  we  find  no  question  for  review 
or  discussion.  Tbe  judgment  therefore  will  be 
affirmed. 


PAYNE  V.  STATE.  (No.  3977.)  (Onrt  of 
Criminal  Appeals  of  Texas.  March  8,  1916.) 
Appeal  from  Criminal  District  Court,  Dallas 
County ;  Robt  B.  Seay,  Judge.  Jesse  Payne 
was  convicted  of  burglary,  and  he  appeals.  Af- 
firmed. O.  O,  McDonald,  Asst  Atty.  Gen.,  for 
the  State. 

PRENDERGAST,  P.  J.  This  is  an  appeal 
from  a  conviction  of  burglary,  with  the  lowest 
penalty  assessed,  without  a  statement  of  facts 
or  a  bill  of  exdptions.  There  is  nothing  raised, 
in  tbe  absence  of  these,  which  we  can  review. 
The  judgment  is  therefore  affirm^. 


WILEY  y.  STATE.  (No.  3978.)  (Court  of 
Criminal  Appeals  of  Texas.  March  8,  1918.) 
Appeal  from  Criminal  District  (3ourt,  Dallas 
County;  Robt  B.  Seay,  Jndge.  Rip  Wiley  was 
convicted,  and  appeals.  Affirmed.  C.  C.  Mc- 
Donald, Asst  Atty.  Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  convicted  of 
robbery,  and  his  punishment  assessed  at  five 
years'  confinement  in  the  state  penitentiary. 
As  no  statement  of  facts  accompanies  the  rec- 
ord, and  the  record  contains  no  biU  of  excep- 
tions, there  is  no  question  presented  in  the  mo- 
tion for  a  new  trial  we  can  review.  The  judg- 
ment is  affirmed. 


MATLOCK  et  aL  ▼.  McGREOOR.  mo. 
5617.)  (Court  of  Civil  Appeals  of  "Pexaa.  San 
Antonio.  Feb.  23,  1916.  Rehearing  Denied 
March  22,  1916.)  Appeal  from  District  Court, 
Bexar  County;  W.  F.  Ezell,  Jndge.  Action  by 
J.  D.  McGregor  against  A.  L.  Matlock  uid  oth- 
ers. From  a  judgment  for  plaintiff,  defendants 
appeal.  Affirmed.  A.  h.  Matlock,  of  San  An- 
tonio, for  appellants. 

F,LY,  O.  J.  This  is  a  suit  instituted  by  ap- 
pellee on  a  promissory  note  for  $900  against  A. 
L.  Matlock,  Harry  Hyman,  Charles  O.  Johnson, 
C.  H.  Moore,  and  D.  R.  Scrivener.  The  case 
was  submitted  to  the  court  without  a  jury,  and 
judgment  was  rendered  in  favor  of  appellee  for 
$1,096.92,  with  interest  at  8  per  cent  from  date 
of  judgment.  Judgment  was  by  default  as  to 
Moore  and  Scrivener.  There  is  no  statement  of 
facts.  The  only  point  made  in  appellants'  brief 
is  that  the  record  failed  to  show  that  either 
Moore  or  Scrivener  had  been  cited,  and  that 
therefore  the  judgment  should  be  reversed. 
Since  the  brief  was  filed  a  supplemental  tran- 
script, agreed  to  by  appellants,  has  been  filed, 
which  shows  that  C.  H.  Moore  and  D.  R.  Scriv- 
ener were  duly  cited.  The  judgment  is  af- 
firmed. 
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ADAMS  v.  JACKSON.  (Supreme  Court  of 
Arkansas.  Dec.  21,  1914.)  Appeal  from  Cir- 
cuit Court,  Ouachita  County;  Charles  W. 
Smith,  Judge. 

PER  CURIAM.  AfBrmed  under  rale  7  (120 
S.  W.  ▼). 

CHICAGO,  R,  I.  &  P.  RT.  CO.  ▼.  GEORGE. 
(Supreme  Court  of  Arkansas.  Jan.  18,  1915.) 
Appeal  from  Circuit  Court,  Perry  CJoanty ;  W. 
G.  Hendricks,  Judge. 

PER  CURIAM.  Settled  and  appeal  dismissed 
on  appellant's  motion. 


DOLLINS  ▼.  WILSON.  (Supreme  (3ourt  of 
Arkansas.  Dec.  14,  1914.)  Appeal  from  Cir- 
cuit Court,  Scott  County;    Daniel  Hon,  Judge. 

PER  CURIAM.  Appeal  dismissed  on  appel- 
lant's motion. 

GROVE  T.  BBASUEY.  (Supreme  Conrt  of 
Arkansas.  Dec.  14,  19140  Appeal  from  Cir- 
cuit Court,  Lee  County;   J.  M.  Jackson,  Judge. 

PER  CURIAM.  Appeal  dismissed  on  appel- 
lant's motion. 

GUNTHER  T.  FT.  SMITH  COTTON  OIL 
CO.  (Supreme  Court  of  Arkansas.  Feb.  8, 
1915.)  Appeal  from  Circuit  CJourt,  Sebastian 
County;   Daniel  Hon,  Judge. 

PER  CURIAM.  Appeal  dismissed  for  non- 
compliance with  rule  9. 


HALL  T.  ROAD  DIST.  NO.  2.  PRAIRIE 
COUNTY.  (Supreme  Court  of  Arkansas. 
March  1,  1915.)  Appeal  from  Circuit  Court, 
Prairie  (bounty.  Northern  District;  Eugene 
Lankford,  Judge. 

PER  CURIAM.  Appeal  dismissed  for  non- 
compliance with  rule  9. 


INTERNATIONAL  ORDER  OP  TWELVE, 
KNIGHTS  AND  DAUGHTERS  OF  TABOR, 
▼.  MILLER.  (Supreme  (Tourt  of  Arkansas. 
Not.  23,  1914.)  Appeal  from  Circuit  Court, 
Phillips  County;    J.  M.  Jackson,  Judge. 

PER  CURIAM.  Appeal  dismissed  on  appel- 
lant's motion. 


LANEY  V.  STATE.  (Supreme  Court  of  Ar- 
kansas. Not.  9,  1914.)  Certiorari  to  Circuit 
Court,  Woodruff  County ;  J.  M.  Jackson,  Judge. 

PER  CURIAM.  Judgment  denying  bail  af- 
firmed. 


LEWIS  v.  STATE.  (Supreme  Court  of  Ar- 
kansas. Feb.  15,  1915.)  Appeal  from  Circuit 
Court,  Mississippi  CJounty,  Osceola  District; 
W.  J.  Driver,  Judge. 

PER  CURIAM.  Appeal  dismissed  on  appel- 
lee's motion  for  failure  of  appellant  to  lodge 
transcript  in  this  court  within  the  time  allowed 
by  law. 


MISSOURI  &  N.  A.  R.  CO.  t.  LUCY.  (Su- 
preme Conrt  of  Arkansas.  Dec.  14,  1914.)  Ap- 
peal from  Circuit  Court,  Searcy  County;  Geo. 
W.  Reed,  Judge. 

PER  CURIAM.  Appeal  dismissed  on  appel- 
lant's motion. 


PETTTY  ▼.  FLIPPIN.  (Supreme  Court  of 
Arkansas.  Nov.  30,  1914.)  Appeal  from  Cir- 
cuit Court,   Marion  County;    Geo.   W.   Reed, 

Judge. 

PER  CURIAM.  Appeal  dismissed  on  appel- 
lant's motion. 


ROSE  v.  ISAACS.  (Supreme  Court  of  Ar- 
kansas. Nov.  2,  19l4.)  Appeal  from  Circuit 
Court,  Mississippi  Chanty,  Osceola  District;  W. 
J.  Driver,  Judge. 

KIRBY,  J.    Affirmed. 


RUSSELL  V.  STATE.  (Supreme  Ck>urt  of 
Arkansas.  Nov.  16,  1914.)  Appeal  from  Cir- 
cuit Court,  Lafayette  CSounty;  Jacob  M.  Car- 
ter, Jndge. 

PER  CURIAM.  Appeal  dismissed  on  appel- 
lant's motion. 


SAM  A.  CLARK  A  CO.  ▼.  BAUM.  (Su- 
preme Court  of  Arkansas.  Jan.  18,  1915.)  Ap- 
peal from  Circuit  Court,  Washington  County; 
J.  S.  Maples,  Judge. 

PER  CURIAM.  Appeal  dismissed  on  appel- 
lee's motion,  the  same  not  having  been  granted 
by  the  clerk  within  one  year  from  rendition  of 
judgment  by  the  lower  court. 


USSERY  T.  CANADA.  (Supreme  Court  of 
Arkansas.  Dec.  7,  1914.)  Appeal  from  Faulk- 
ner Chancery  CJonrt;  Jordan  Sellers,  Chancel- 
lor. 

PER  CURIAM.  Appeal  diamissed  on  appel- 
lant's motion. 
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ABANDONMENT. 

See  Husband  and  Wife,  «=>301;  Pnblic  l^ands, 
«csl73. 

ABATEMENT. 

See  Vendor  and  Purchaser,  4=3176. 

ABATEMENT  AND  REVIVAL 

See  Death,  «b»2&. 

ABDUCTION. 

See  Seduction. 

ABSTRACTS. 

See  Appeal  and  Error,  «s»584,  586,  666. 

ABUTTING  OWNERS. 

See  Municipal  Corporations,  9=»490-518. 

ACCEPTANCE. 

See  Banks  and  Banking,  «=9l40;  Dedication, 
e=»Sl,  37;  Municipal  CJorporationa,  «3»3(i5; 
Sales,  <8=>178,  179. 


ACCESSION. 


See  Fixture*. 


ACCIDENT  INSURANCE. 

See  Insurance,  9e»461,  530. 

ACCORD  AND  SATISFACTION. 

See  Compromise  and  Settlement;  Payment;  Re- 
lease. 
4=>9  (Ark.)  Acceptance  by  plaintiff  of  defend- 
ant attorney's  statement  of  account  with  check 
for  balance  asserted  dne,  held  accord  and  sat- 
isfaction discharging  defendant's  note  and 
mortgage  for  borrowed  money.— Longstreth  y. 
Halter,  188  S.  W.  177. 

<=»26  (Ark.)  In  suit  on  note  and  mortgage, 
where  defense  was  accord  and  satisfaction 
through  plaintiff's  acceptance  of  defendant  at- 
torney's statement  of  account  with  check  for 
balance,  finding  that  defendant  was  not  em- 
ployed as  attorney,  held  against  weight  of  evi- 
dence.~LongBtretb  ▼.  Halter,  183  S.  W.  177. 

ACCOUNT. 

See  Evidence,  «=»354;  Pleading,  <S=»330;  Ten- 
ancy in  Common,  $=>37. 

ACCOUNT  BOOKS. 

See  Evidence,  «=>177. 

ACCRUAL 

See  Limitation  of  Actions,  «S966,  68. 


ACKNOWLEDGMENT. 

See  Evidence,  «=s»21&-266. 

m.  OPERATION   AMD  BFFEOT. 

9=955(2)  (Tex.Civ.App.)  For  a  married  wo- 
man to  defeat  the  recitations  of  her  privy  ac- 
knowledgment, she  must  show  that  she  never 
appeared  before  the  notary  and  signed  and  ac- 
knowledged the  deed,  or  that  the  person  whose 
rights  depend  npon  sustaining  the  acknowledg- 
ment had  actual  or  constructive  knowledge  of 
the  falsity  of  the  certificate,  and  was  not  an 
innocent  parchaser  for  value. — Essex  v.  Mitch- 
ell, 183  S.  W.  399. 

ACQUIESCENCE 

See  Estoppel,  «=>84. 

ACTION. 

See  Dismiasal  and  Nonsuit;  Insurance,  «=9602. 

III.  JOINDER,   8Fi:.ITTINO.   CONSOI.I- 
DATION,  AND  SEVSRANOE. 

«s>47  (Ky.)  Under  Civ.  Code  Prac  i  88.  relat- 
ing to  joinder  of  causes  of  action,  tne  joinder 
of  a  caufte  of  action  in  tort  with  one  m  con- 
tract is  improper. — Foy-Proctor  Co.  v.  Marshall 
&  Thorn,  183  S.  W.  940. 

®=7>50  ('i'ex.C'iv.App.)  In  suit  to  trespass  to  try 
title  to  land  conveyed  by  two  plaintiffs  to  a 
third,  and  to  cancel  conveyances  between  de- 
feodunts,  and  notes  given  plaintiffs,  held  prop- 
erly brought  aaunst  a  person  alleged  to  have 
induced  plaintiffs  by  fraud  to  join  with  him  in 
purchasing  a  half  interest  in  land  and  a  {>erson 
to  whom  this  defendant  had  conveyed  bis  inter- 
est.—Garrison  V.  Bowman,  183  S.  W.  70. 
<S=»57(1)  (Tex.Civ.App.)  The  court  did  not  err 
in  consolidating  two  suits  in  trespass  to  try 
title,  where  the  parties  and  issues  in  both  were 
the  same.— Ferguson  v.  Dodd,  183  S.  W.  391. 

ADJOINING  LANDOWNERS. 

See  Bills  and  Notes;  Party  Walls. 

ADJUDICATION. 

See  Judgment. 

ADMINISTRATION. 

See  Bankruptcy,  9s»268;    Executors  and  Ad- 
ministrators. 

AOMIRALtY. 

See  Collision. 

ADMISSIONS. 

See  Criminal  Law,  «=>406;  Evidence,  <$ss>218- 
266 ;  Prohibition.  «s»25. 


For  cues  in  Dec.  Dig.  *  Am.  Dig.  Key  No.  Berlen  ft  Indexes  see  same  topic  »nd  KBY-NUMBER 
183  S.W.— 76  (1201) 


Digitized  by 


Google 


AArtokoam 


183  SOUTHWESTEBN  BEPORTEB 


1202 


ADVANCES. 

See  Chattel  Mortgages,  «s>llQ. 

ADVERSE  CLAIM. 

See  Quieting  Title. 

ADVERSE  POSSESSION.      . 

See  Champerty  and  Maintenance ;  Dower,  9=9 
48;  Easements;  Husband  and  Wife.  «s>16; 
Life  Estates.  9=>8;   Limitation  of  Actions. 

X.  HATURE  AND   REQUISITES. 

(A)   Ae«iitoltlaa  of  lUarlits  by  Preserlptlon 
la  General. 

«S=»8(2)  (Tei.Civ.App.)  Under  Bev.  St  1»11, 
art  568.3,  where  city  platted  its  land  and  sold 
lots  with  reference  thereto,  limitations  do  not 
run  against  its  title  to  streets. — City  of  Laredo 
V.  De  Moreno,  183  S.  W.  827. 
9=>9  (Tex.Cir.App.)  Limitations  run  against 
the  title  of  a  city  acquired  by  patent  from  the 
state  as  they  would  had  it  acquired  land  by.  pur- 
chase from  an  individual. — City  of  Laredo  r.  De 
Moreno,  183  S.  W.  827. 

(B)  Actual  Posaesaioa. 

«sa27  (Ky.)  Where  defendants  asserted  title  to 
land  by  adverse  possession,  evidence  held  insuffi- 
cient to  show  that  one  of  defendants'  grantors 
had  surveyed  the  premises  many  years  before, 
and  a  verdict  in  their  favor  to  be  against  the 
preponderance  of  the  evidence. — Winchester  v. 
Watson,  183  S.  W.  483. 

«=>27  (Tez.Civ.App.)  In  trespass  to  try  title, 
evidence  held  to  sustain  findings  that  plaintilTs 
predecessor  in  interest  had  occupied  land  for 
statutory  period  for  grazing  purposes.— Dawson 
V.  Groesbeeck,  183  S.  W.  866. 

(C)   Visible   and  Notorlona  Poaaeaalon. 

4=s30  (Mo.)  Jury  held  warranted  in  finding 
against  claim  of  adverse  possession  to  strip  be- 
tween fence  and  true  boundary  line;  there  be- 
ing no  notorious  claim  of  title,  but,  at  most,  only 
a  secret  and  unexpressed  claim. — Davis  v.  Alex- 
ander, 183  S.  W.  563. 

m.  PIiEADIITO,  EVIDEirOB,  TUAIb 
Ain>  REVIEW. 

«s>lli  (Ky^  Allegations  of  petition  hOd  in- 
sufficient tinder  Ky.  St.  {  2546,  to  show  adverse 
possession  of  an  alley,  title  to  which  plaintiff 
sought  to  have  quieted. — Moody-Mitchell  Lum- 
ber &  Building  Co.  t.  City  of  Louisville,  183  S. 
W.  481. 

€=>II2  (Mo.)  Where  the  evidence  tends  to 
show  that  possession  having  all  the  qualities  of 
an  adverse  possession  was  maintained  up  to  a 
dividing  fence,  the  law  permits  presumption  that 
such  possession  is  adverse. — Corrigan  v.  Early, 
183  S.  W.  574. 

«=3||6(1)  (Ky.)  Where  defofkdants  set  up  an 
adverse  title,-  an  instruction  to  find  for  them  if 
they  held  and  claimed  the  lands  adversely  for 
15  years  is  erroneous,  and  the  jury  should  be 
required  to  find  that  tfaey  held  actual,  open, 
notorious,  adverse,  and  peaceable  possesinon  for 
that  time.— Winchester  v.  Watson,  183  8.  W. 
483. 

9s»l  16(5)  (Mo.)  In  ejectment  for  strip  depend- 
ing upon  location  of  boundary  line  between  ad- 
jacent surveys,  held,  that  plaintifTs  requested  in- 
struction as  to  rule  applicable  to  tendency  of 
evidence  showing  defeiidant's  use  to  fence  sub- 
ject to  the  true  line  as  determined  by  a  survey, 
should  have  been  given. — Ckirrigan  v.  Early,  183 
S.  W.  574. 

AFFIDAVITS. 

See  Criminal  Law,  ^=3396,  957 ;  Judgment,  9so 
159;  Tenancy  in  Common,  9=>15. 


AFTER-BORN  CHILDREN. 

See  WiUa,  «=>685. 

AGE. 

See  lUpe,  «=>13,  62. 

AGENCY. 

See  Principal  and  Agent 

AGREEMENT. 

See  Contracts. 

AGRICULTURE. 

See  Theaters  and  Shows,  «s>6;  Waters  and 
Water  Courses,  «=>2S2-aw. 

AIDER  BY  VERDICT. 

See  Indictment  and  Information,  4=>202. 

ALCOHOL 

See  Intoxicating  Liqnors,  ^3134. 

ALIENATING  AFFECTIONS. 

See  Husband   and    Wife.    e=a333;    WitnMMa. 

€=>58. 

ALIENATION. 

See  Perpetuities. 

ALLOWANCE. 

See  Executors  and  Administrators,  9=3181. 

ALTERATION  OF  INSTRUMENTS. 

See  Principal  and  Surety,  93>101;  Reformation 
of  Instruments. 

^:9l2  (Tenn.)  The  makers  of  a  note,  other 
than  the  one  for  whose  benefit  it  waa  made, 
by  intrusting  it  to  him  with  the  date  "July  — *' 
gave  him  implied  authority  to  fill  it  "September 
1,"  when  be  found  a  lender,  and  actually  de- 
livered it,  so  that  was  not  an  alteration. — Hol- 
man  t.  Biggins.  183  S.  W.  1008. 

AMENDMENT. 

See  Indictment  and  Information,  9=s>158 ;  imi- 
tation of  Actions,  «s>127 ;  Pleading,  «=3236, 
248;  Statutes,  «=>141;  Trial,  «=>339. 

AMOUNT  IN  CONTROVERSY. 

See  Appeal  and  Error,  9=>50,  54;  Courtis  •=> 
121,  122,  231. 

AMUSEMENTS. 

Sea  Theetera  and  Shorn. 

ANIMALS. 

See  Chattel  Mortgages,  9=>4S ;  Highways,  9=> 
177;   Railroads,  «=>419,  443. 

9=32  (Mo.App.)  Dogs  are  property  so  as  to 
authorize  recovery  for  neglirait  injury. — ^Flow- 
erree  v.  Thomberry,  183  S.  W.  SBH. 
®3>52  (Mo.App.)  Driver  of  automobile  could 
assume  that  bound  off  traveled  part  of  highway 
would  keep  from  danger  of  collision  unless  there 
was  soroethingin  circumstances  to  rebut  the 
presumption^— Flowerrae  v.  Th«niberry.  183  & 
W.  359. 

Where  a  hound  was  traveling  on  the  road  in 
front  of  an  automobile,  the  driver  could  assume 
that  it  would  get  out  of  the  way,  unless  he 
discovered  its  pe^  in  time  to  have  averted 
collision  by  care  of  ordinarily  prudent  person. 
—Id. 

ANSWER. 

See  Pleading,  «=>129. 


Digitized  by 


Google 


203 


INDBX-DIQEST 


Appeal  UMd  Error 


ANTI-SWEATING  ACT. 

ee  Criminal  Law,  «s>406. 

ANTI-TRUST  UW. 

ee  Monopolies. 

APPEAL  AND  ERROR. 

>ee  Certiorari;  Courts,  4=9247;  'Criminal  Law, 
<e=s>1014^1187;  £zceptlona.  Bill  of. 

i'or  revierw  of  mlinga  in  particular  actlona  or 
proceedings,  see  also  tbe  various  specific  topics. 

3.   KATDKE   AHD    OBOOMQ8  OF   AF- 
PEIXATE  JUBZSDIOTXOir. 

3=s>20  (Tex.GiT.App.)  Where  tbe  district  coort 
lad  no  jurisdiction  of  an  appeal  from  a  justice 
)f  the  peace,  the  Court  of  Civil  Appeals  has  no 
iurisdiction  of  a  further  appeal  trom_  the  dis- 
trict court,  except  to  reverse  and  direct  tbe 
transfer  of  the  cause  to  the  county  court  having 
jurisdiction  of  the  appeal.— Stndebaker  liamess 
Co.  V.  Gerlach  Mercantile  Co.,  183  S.  W.  481. 

m.   DEOXSIOHS   BEVIEWABZA, 

(C)    Ainonnt  or  Value  In  Controrerar* 

^=»50(1)  (Ky.)  Where  amount  in  controversy 
on  plaintiff's  appeal  was  the  difference  between 
the  first  judgment  which  was  set  aside  and  the 
second  judgment,  or  $400,  and  the  amount  in 
controversy  on  the  cross-appeal  was  the  amount 
uf  the  second  judgment,  $350,  the  circuit  court, 
under  Ky.  St.  |  950,  had  no  authority  to  irrant 
an  appeal.— Tinsley  v.  Jones,  183  S.  W.  540. 
<S=>54  (Tex.Civ.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art.  4977,  touching  allow- 
ance of  interest  on  written  contracts  ascertain- 
ing the  sum  payable  when  no  rate  is  agreed,  the 
Court  of  Civil  Apjieals  had  no  jurisdiction  of  an 
appeal  from  tbe  judmnent  of  a  county  conrt  in 
an  action  for  a  disability  indemnity  of  $100,  on 
which  plaintiff  prayed  interest.— Great  Kastem 
Casualty  Co.  v.  Anderaon,  183  S.  W.  802. 

(F)  Mode  ot  Rendition,   Form,   and  Bntrr 
of  Jndsrnienf  or  Order. 

<S=»I34(2)  (Ky.)  Under  Civ.  Code  Prao.  {  390, 
and  Ky.  St  J  3i8.  a  judgment  written  out  and 
signed  by  judge,  but  not  entered  on  order  book, 
will  not  sustun  appeal — MuAcy  v.  (Sibson,  183 
S.  W.  464. 

IV.  BIGHT  OF  REVIEW. 

(B)  K«toppeI,  IVnlver,  or  AKreementa  At- 
tectlBK  Rlvbt. 

®=>I54(1)  (Ky.)  Where  tbe  appellant  ponding 

upi)eal  pleaded  as  a  defense  in  another  action 
l>etween  the  same  parties  the  judgment  appeal- 
ed from,  and  thereby  obtained  tbe  olluwanee  of 
a  set-off  in  that  action,  he  waived  his  right  to 
appeal  in  the  first  action,  and  on  the  motion  of 
the  appellee  the  appeal  would  be  dismissed. — 
Madden  v.  Madden,  183  S.  W.  931. 
®=>I58(1)  (Ky.^  Where  judgment  is  rendered 
against  a  party  for  money,  he  may  pay  the 
judgment  and  still  prosecute  the  apipeal;  pay- 
ment in  such  case  being  in  lieu  of  bis  right  to 
supersede  the  judgment  as  provided  by  Civ. 
Code  Prac.  I  747.— Madden  v.  Madden,  183  S. 
W.  931. 

V.  FBESENTATIOM  AXD  BBSEBVA- 

TIOII  m  I.OWEB  COURT  OF 

OROUIIDS  OF  REVIEW. 

(A)  IsniCB  and  QaesUona  fn  I.oirer  Conrt. 

€=»I73(1)  (Mo.App.)  In  an  action  for  damages 
for  delay  of  shipment  of  cattle,  a  defense  not 
pleaded  or  presented  by  the  instructions  cannot 
be  niised  on  appeal. — ^Kissler  v.  Missouri  Pac. 
Ky.  Co.,  if>S  S.  W.  «76. 


(B)  Objeetloas  and  Motions,  and  Rnllavs 
ThereAn. 

•=>I85(1)  (Tenn.)  Objection  that  commence- 
ment of  banlcruptcy  proceedings  deprived  state 
courts  of  jurisdiction  of  general  creditors'  bill 
should  be  taken  in  trial  court— Morgan  Bros. 
V.  Dayton  Coal  &  Iron  Co.,  183  S.  W.  1019. 
<@=>I93(9)  (Mo.App.)  Tbe  failure  of  defendant 
to  demur  to  the  petition  on  the  ground  that 
it  did  not  state  a  cause  of  action  under  tbe 
humanitarian  doctrine  it  stating  a  cause  of  ac^ 
tion  for  general  negligence,  will  not  preclude 
defendant  objecting  on  appeal  that  the  case 
was  submitted  under  the  humanitarian  doctrine. 
— CasUe  V.  Wilson,  183  S.  W.  1106. 
©ssIS?  (Mo.App.)  In  action  to  recover  com- 
missions on  the  sale  of  lands,  defendant,  who 
allowed  evidence  to  be  introduced  without  ob- 
jection or  claim  of  variance,  which  might  have 
been  readily  cured  by  amendment,,  could  not 
take  advantage  of  the  variance  on  appeal. — 
Young  V.  Millon,  183  S.  W.  355. 
€=»209(1)  (Tex.Civ.App.)  Where  appellants 
did  not  attack  the  special  findings  of  the  jury 
constituting  tbe  verdict,  tbe  Court  of  Appeals 
is  precluded  from  considering  the  sufficiency  of 
the  evidence  to  support  the  verdict. — Essex  v. 
Mitchell,  183  S.  W.  399. 

When  a  special  verdict  is  returned  and  no  at- 
tack is  made,  thereon,  a  motion  lor  peremptory 
instructions  cannot  be  held  to  challenge  the  suf- 
ficiency of  the  evidence  to  support  the  verdict 
and  judgment  so  as  to  require  tbe  Court  of 
Appeals  to  examine  the  statement  of  facts  in 
detail  to  determine  the  question. — Id. 
«=>2I6(1)  (Ky.)  Where  plaintiffs  did  not  offer 
any  instruction  on  the  issue  of  their  claim  for 
treble  damages  for  defendants'  wanton  waste, 
they  cannot,  on  appeal,  complain  of  the  court's 
failure  to  instruct  thereon. — Winchester  v. 
Watson,  183  S.  W.  483. 

<8=>2I6(2}  (Tex.Civ.App.)  It  was  defendant's 
duty,  if  it  thought  a  charge  too  restrictive,  to 
tender  a  charge  from  which  unduly  restrictive 
terms  were  eliminated,  and  on  its  failure  to  do 
80,  its  objection  to  tbe  charge  would  be  waived. 
—McLean  v.  Breen,  183  S.  W.  394. 
«=>23l(3)  (Mo_App.)  Where  no  ground  of  ob- 
jection was  stated  to  admis^n  of  evidence, 
objection  cannot  be  reviewed. — Beck  t.  Klein, 
183  S.  W,  1070. 

(C)  Bxeeptlons. 

«s>2e2(l)  (Tex.Clv.App.)  Under  Vernon's  Say- 
les' Ann.  C!iv.  St.  1914,  art.  2061,  declaring  that 
the  giving,  refusing,  or  qualifying  of  instructions 
shall  be  regarded  as  approved,  unless  duly  ex- 
cepted to,  appellant  cannot  complain  of  the  re- 
fusal of  a  special  issue  which  it  tendered,  where 
no  exceptions  were  taken  below.— First  Nat 
Bank  of  Garner,  Iowa  v.  Smith,  183  S.  W.  862. 
«=»268(2)  (Tex.Civ.App.)  Where  the  trial  court 
found  a  fact  was  proved  by  undisputed  evidence, 
and  so  instructed,  and  the  party  to  whom  the 
finding  was  addressed  did  not  except  or  assign 
error,  the  Court  of  Appeals  cannot  look  into  the 
statement  of  facta  to  ascertain  what  facts  were 
brought  forward  upon  the  issue. — Commonwealth 
Ins.  Co.  of  New  York  v.  Finegdd,  183  S.  W. 
833. 

<S=a272(l)  (Tex.Clv.App.)  Plaintiff  can  take  ad- 
vantage of  the  court's  refusal  to  permit  him  to 
introduce  evidence  in  support  of  his  case  onlj' 
by  excepting  to  such  refusal  at  the  time,  which 
exception  must  be  shown  by  a  bill  of  exceptions, 
duly  approved  by  the  trial  judge,  and  properly 
filed  in  tbe  trial  court — A.  O.  Schwab  &  Son  v. 
Norwood,  183  S.  W.  807. 

(D)   Motions  for  llevT  Trial. 

<S=>286  (Tenn.)  Under  Court  Rule  5  (126  Tenn. 
723,  160  S.  W.  ix),  an  assignment  complaining 
of  the  overruling  of  defendant's  objection  to 
trial  by  jury  cannot  be  reviewed  where  the  ob- 
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Jection  was  not  made  a  nound  in  the  motion  for 
new  trial.— De  Rossett  Hat  Co.  t.  London  Lan- 
cashire Fire  Ids.  Co.,  183  S.  W.  720. 
^=»30l  (Mo.)  Where  plaintiff  took  exception  to 
trial  before  a  jury,  but  made  no  mention  of  it 
in  her  motion  for  new  trial,  the  objection  to 
jury  trial  held  not  presented  for  revlew.-^Min- 
ium  V.  Solel,  183  S.  W.  1037. 
4=>30l  (Mo.Aiip.)  Where  defendant  contended 
that  it  had  not  violated  its  franchise,  injunction 
having  been  issued,  It  cannot  object  that  judg- 
ment did  not  show  whether  certain  acts  were 
▼iolations,  tliat  matter  not  having  been  waived  on 
motion  for  new  trial.— City  of  Carthage  v.  Em- 
pire Electric  Power  &  Supply  Co.,  183  S.  W. 

7ia 

Vn.   REQUISITES  AND  PBOOEEDIMOa 

FOB  TRAHSFEB  OF  CAUSE. 

(A)  Time   of  Talclnar  Pr*eeedinv*< 

<8s>338(2)  (Ark.)  Acts  1016.  p.  206,  which  went 
into  effect  June  11th  and  changed  Kirby's  Dig. 

5  1199,  reducing  time  for  appeal  from  one  year 
to  six  months,  held  to  apply  to  judgments  al- 
ready rendered  and  preclude  an  appeal  from 
l>eing  taken  more  than  six  montlis  after  it  went 
into  effect ;  the  Legislature  having  the  right  to 
reduce  the  time.— Stephens  v.  Williams,  183  S. 
W.  527. 

(B)  Petition    or    Pp«rer,    Allovrttno*,    sad 

CertlfloKte  or  Aflddavlt. 

«=3368  (Ark.)  Kirby's  Dig.  if  1188,  1238,  make 
an  order  granting  a  new  trial  a  final  and  appeal- 
able judgmeut  if  appellant  files  assent  that  if 
the  order  be  affirmed  judgment  absolute  shall 
be  rendered ;  otherwise,  the  order  is  not  appeal- 
able.—Bush  V.  Barksdaie,  183  S.  W.  171. 

(C)  Pajrmeat  of  Pees  or  Costa,  snd  Bonds 

or  Otlier  BeonrltleB, 

iS=»387  (Tei.Civ.App.)  Under  Rev.  St  1911, 
art.  2084,  appellate  court  held  to  have  no  ju- 
risdiction where  appeal  bond  was  not  filed  with- 
in 20  days  after  adjournment  of  term  which  by 
law  could  continue  only  five  weeks. — Hartsough- 
Stcwart  Const  Co.  v.  Harty  &  Vogelsang,  183 
S.  W.  1. 

Q%irty  days  allowed  nonresident  appellant  to 
file  appeal  bond  under  Rev.  St  1911,  |  2084, 
held  to  apply  only  to  terms  which  may  continue 
longer  than  eight  weeks  and  to  run  from  date 
of  judgment. — Id. 

X.   RECOBD  AND  PBOCEEDIirOS  MOT 

IK  BEGOBD. 

(A)  Matters  to  be  Skown  br  Beoord. 

9=3499  (Ky.)  Alleged  misconduct  of  counsel  in 
argument,  to  which  the  record  failed  to  show 
any  objection  at  the  time  or  any  request  to  the 
court  to  pass  upon  the  competency  of  such  ar- 
gument, was  not  properly  presented  for  re- 
view.— Monongahela  Kivcr  Consol.  Coal  &  Coke 
C^.  v.  Lancaster's  Adm'r,  183  S.  W.  258. 
9s»SOI  (2)  (Tex.Civ.App.)  Whether  a  petition  ia 
subject  to  general  demurrer  is  a  question  of  fun- 
damental error,  su  that  it  is  immaterial  that 
exceptions  to  the  overrrliug  of  such  demurrer  do 
not  appear  in  the  transcript. — General  Bonding 

6  Casualty  Ins.  Co.  v.  McCurdy,  183  S.  W.  790. 
9=>512  (Tex.)  Finding  of  court  that  suit  was 
tried  in  justice  court  and  appeal  duly  perfected 
to  county  court  held  not  to  supply  omission 
of  transcript  of  proceedings  on  appeal  to  Court 
of  CivU  Appeals.- Patrick  v.  Pierce,  183  S.  W. 
44L 

(C)   ITecessltT  of  Bill  of  Bxeeptloma,  Case, 
or  Statement  of  Pacts. 

13=9544(1)  (Tex.Civ.App.)  In  tha  absence  of  a 
bill  of  exceptions  challenging  the  finding  of  the 
trial  court  that  no  evidence  was  offered  by  ei- 
ther party  and  that  plaintiCTs'  counsel  demanded 
judgment  upon  the  pleadings  without  evidence, 
such  finding  must  be  accepted  as  true. — A.  G. 
Schwab  &  Co.  v.  Norwood,  183  S.  W.  807. 


^=3548(4)  (Tez.Civwipp.)  Assignment,  on  over- 
ruling motion  for  new  trial  for  improper  com- 
munication to  jury,  will  be  overruled,  where 
record  contains  affidavit  attached  to  motion  set- 
ting forth  communication  made,  but  there  ia  no 
bill  of  exceptions  showing  that  evidence  waa 
heard  on  motion,  as  required  by  Rev.  St  1911, 
art.  2021,  and  setting  forth  such  evidence. — 
Texas  &  P.  By.  Co.  v.  Tucker,  183  S.  W.  11P8. 

4=3548(4)  (Ter.Olv.App.)  An  order  overruling 
a  motion  to  vacate  a  default  held  to  reasonably 
show  that  no  evidence  was  heard,  so  that  one 
appealing  need  not  show  whether  any  evidence 
was  heard. — International  Travelers'  Aas'n  t. 
Peterson,  183  S.  W.  1196. 

(O)  Gontents,   Maklnar.    aad   Settlesaeat  of 
Oase  or  Btatemont  of  Paets. 

«=a562  (Tex.Civ.App.)  Where  it  is  sought  to 
review  testimony  consisting  largely  of  references 
to  majis,  the  statement  of  facts  should  show  the 
maps  in  connection  wiUi  the  references  there- 
to.—Kincheon  V.  Edwards,  183  S.  W.  92. 

«=3569  (Tex.Civ.App.)  Statement  of  facts  prov- 
ed on  the  trial  and  signed  by  attorneys  for  both 
parties,  but  not  signed  and  approved  by  the 
judge,  cannot  be  cwisidered  on  appeal. — ^E^rst 
Nat  Bank  of  Ft  Worth  t.  Henwood,  183  S. 
W.  6. 

OD)   Abstraeta  of  Reeord. 

<S=>584  (Mo.App.)  Under  Court  Rule  30  of  the 
Kansas  City  Court  of  Appeals  (178  S.  W.  viil 
the  index  of  an  abstract  should  identify  the 
several  exhibits  more  definitely  than  by  mere 
number  or  letter.— Scott  v.  Ramey,  183  S.  W. 
656. 

«=>584  (Mo.App.)  Under  Court  Bute  15,  for 
Springfield  Court  of  Appeals  (169  S.  W.  xxi), 
an  appeal  will  not  be  dismissed  because  the  ab- 
stract waa  not  indexed,  where  it  was  only  four 
pages,  consisting  of  petition  and  demurrer. — 
Morrison  v.  Bollinger,  183  S.  W.  715;  Conrad 
V.  Same,  Id.  717 ;  Crader  v.  Same,  Id. 
^=>584  (Mo.App.)  Where  the  abstract  did  not 
comply  with  Springfield  Court  of  Appeals  rule 
16,  relating  to  indexing  and  preparation  of  at>- 
stracts,  judgment  may  be  affirmed  for  that  rea- 
son.— City  of  Carthage  v.  Umpire  Electric  Pow- 
er &  Supply  Co.,  183  S.  W.  718. 

<S=>586(1)  (Mo.Ap|}.)  Where  defendant's  ab- 
stract, which  was  insufficient  failed  to  identify 
exhibits,  referred  to  the  bill  of  exceptions,  and 
the  statement  and  abstract  were  intermingled, 
the  appeal  may  be  dismissed, — Scott  v.  Bamey, 
183  S.  W.  656. 

An  appellant  should  make  a  special  statement 
of  tiie  case,  and  should  not  intermingle  it  with 
his  abstract— Id. 

(H)  Traasrolsslon,  Plllns,  PrlntlaK,  aad 
Servlee  of  Copies. 

<e=»62l  (Tex.Civ.App.)  Under  Bev.  Civ.  St  arts. 
2106,  3G33,  held  that  on  an  appeal  by  one  in 
her  individual  capacity,  the  transcript  was  filed 
in  time  when  filed  within  90  days  after  she  filed 
her  appeal  bond,  though  more  than  90  days  aft- 
er notice  of  appeal,  wherein  she  erroneously 
stated  that  she  appealed  as  administratrix  as 
well  as  in  her  individual  capacity. — Beeves  v. 
B^uqua,  183  S.  W.  34. 

<3=»62l(3)  (Tex.Civ.App.)  Under  Vernon's  Say- 
les'  Ann.  Civ.  St  1914,  art  20TD,  providing  for 
appeals  from  interlocutory  orders  appointing 
receivers,  and  article  1608,  providing  for  the 
filing  of  a  transcript  within  90  days  in  appeal 
cases,  held,  that  the  defendant  had  90  days  tiom 
the  time  the  appeal  was  perfected  from  an  or- 
der appointing  a  receiver  to  file  a  transcript  of 
the  record,  in  view  of  the  history  of  let;islation 
as  shown  by  articles  2084,  2099,  21w,  210S, 
4644,  6401  and  chanter  20  of  title  37.— Simp- 
son T.  Alexander,  183  S.  W.  852. 
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(I)  Detcetat    Objeottoas,   Amendaaeat,  and 
Correotfon. 

*=»635(2)  (Tex.)  Under  Court  of  CivU  Ap- 
peals rule  1  (142  S.  W.  z),  and  rnle  22  as 
amended  (142  S.  W.  zii),  appellant  should  be 
notified  of  omission  of  transcript  of  proceedings 
on  appeal  from  justice  court  and  nyen  opportU' 
nity  to  correct  record.— Patrick  v.  Pierce,  183  S. 
W.  441. 

«=s>635(3)  (Tex.Civ.A^p.)  The  Court  of  CItU 
Appeals  ia  Justified  in  refusing  to  reverse  a 
cause  where  the  plaintiff  in  error  briuRS  up  a 
statement  of  facts  which  fails  to  show  what 
the  testimony  actually  was.— Thatcher  t.  Mat< 
thews,  183  ^  W.  810. 

(J)  ConoIaslTcness    and    Blteet,    lupcaeh- 
tnv  and  Contradicting. 

^=»665  (Mo.App.)  The  bill  of  exceptions  can  be 
referred  to  by  the  appellate  court  only  if  the 
parties  are  In  dispute  as  to  what  it  contains; 
otherwise  the  printed  abstract  governs. — Scott 
V.  Ramey,  183  S.  W.  656. 

(K>  <lne»tlonii  Presented  for  Review. 

«s>679  (Mo.)  The  denial  of  plaintiffs'  motion 
for  judgment  on  the  pleadin^R  requested  on  the 
ground  that  defendants  failed  to  answer  within 
time  allowed  cannot  be  considered,  where  no 
record  entries  were  set  forth  in  the  abstracts 
showing  such  failure.— Cashion  v.  Gargus,  183 
a.  W.  301. 

4=»692(1)  (Kj.)  Where  it  does  not  appear  from 
the  record  what  the  answer  of  a  witness  would 
have  heea  to  a  question  as  to  which  her  answer 
was  excludetl,  the  conrt  on  appeal  cannot  say 
that  there  was  error.— Louisrille  &  N.  B.  Co.  v. 
Ashley,  183  S.  W.  921. 

«=»692(3)  (Tex.Civ.App.)  Where  a  blU  of  ex- 
ceptions stated  that  one  party  offered  to  prove 
certain  things  by  a  witness,  that  was  sufficient 
as  an  allegation  that  the  witness  wonid  have 
so  testified.— Thatcher  v.  Matthews,  183  S.  W. 
810. 

«=s>702(l)  (Ark.)  Where  specific  instructions 
complained  of  are  set  out,  but  the  entire  in- 
structions do  not  appear,  the  court  cannot  say 
whether  error  was  committed  in  giving  the  spe- 
cific instructions.— Schmelzel  v.  Bradford,  183 
S.  W.  771. 

(I<)  Matters  Not  Apparent  of  Record. 

«s»7l3(2)  (Ky.)  Misconduct  of  counsel  can- 
not be  reviewed  on  appeal,  wiicre  it  did  not 
appear,  except  in  the  grounds  for  new  trial, 
that  any  objection  was  made  at  the  time  of  the 
misconduct.— Winchester  v.  Watson,  183  S.  W. 
488. 

^»7I4(5)  (Mo.App.)  Affidavit  as  to  dissolution 
of  corporate  party  in  appellants'  brief,  but  not 
In  the  abstract  of  record  or  bill  of  exceptions, 
held  to  have  no  place  in  the  case.— Barrett  v. 
Stoddard  County,  183  S.  W.  644. 

zi.  AMiomamr  or  errors. 

<8=7I9(4)  (Tex.Civ.App.)  Where  demurrer  was 
sustained  to  an  intervener's  plea  and  be  filed 
no  assignment  of  error,  the  ruling  will  not  be 
reviewed  on  appeal.— Wilkerson  v.  Stasny  & 
Holnb,  183  S.  W.  1191. 

^s>724(:'<)  (Tenn.)  An  assignment  of  error 
complaining  that  tne  court  erred  in  not  holding 
a  statute  unconstitutional,  but  not  pointing  out 
any  grounds,  is  too  general  for  consideration.— 
State  V.  Howse,  183  S.  W.  510. 
^»728(2)  (Tenn.)  Specification  of  error  in  pei^ 
mitting  cross-examination  of  witness  in  condem- 
nation proceeding,  stating  what  witness  was  re- 
quired to  detail,  held  intjufficient  for  failure  to 
quote  fuU  substance  of  evidence,  with  citation 
to  record,  as  required  by  rule  14,  Bubd.  3  (126 
Tenn.  722,  160  S.  W.  ix).— Lewisburg  tt  N.  R. 
Co.  V.  Hinds,  183  S.  W.  985. 
Specification   of   error   that  court   permitted 


counsel  to  aoaume,  witness  was  arguing  ease 
and  was  evincing  partiality,  whereupon  court 
stated  that  questions  asked  were  proper,  held 
insufficient  under  rule  14,  subd.  3  (126  Tenn. 
722,  160  S.  W.  ix),  that  specification  on  evi- 
dence must  quote  full  substance,  with  citation 
to  record. — Id. 

^=>742(5)  (Tex.Civ.App.)  In  action  against 
testamentary  trustee  for  services  in  caring  for 
one  devised  maintenance  and  expenses  of  her 
last  illness,  assignment  of  error,  as  restricted 
by  the  proposition  thereunder,  held  not  to  pre- 
sent claim  that  charge  was  on  the  weight  of  the 
evidence.— McLean  v.  Breen,  183  S.  W.  394. 

«=»742(1)  (Tex.Civ.App.)  An  assignment  of  er- 
ror not  followed  by  a  statement  from  the  rec- 
ord, as  required  by  the  rules,  was  not  entitled 
to  consideration.— Wolnitzek  v.  Lewis,  183  S. 
W.  819. 

9=>742(4)  (Tex.Civ.App.)  Assignments  of  error 
comi>laining  of  the  admission  of  a  paper  or  let- 
ter in  evidence  were  insuificient,  where  there 
was  no  statement  showing  what  the  paper  or 
letter  contained.— Wolnitzek  v.  Lewis,  183  S. 
W.  819. 

<8=>742  (5)  (Tex.Civ.App.)  An  assignment  of  er- 
ror complaining  of  the  refusal  of  a  special 
charge  not  set  out  in  the  statement  following 
the  assignment  will  not  be  considered.— Wolnit- 
zek V.  Lewis,  183  S.  W.  819. 

«=>742(3)  frex.OiT.App.)  The  proposition  that 
it  was  the  duty  of  the  conrt  to  construe  the  con- 
tract is  not  germane  to  an  assignment  of  error 
complaining  only  of  the  overruling  of  a  gen- 
eral demurrer  to  the  answer. — ^Halfl  Co.  v. 
Waugh,  183  S.  W.  830. 

Xn.  BRIEFS. 

^=>76l  (MoA.pp.)  Where  appellants'  brief,  un- 
der the  specific  heading  "Assignments  of  Error," 
set  out  points  containing  statements  of  error 
followed  by  the  authorities,  there  was  sufficient 
compliance  with  Springfield  Court  of  Appeals 
Rule  18  (169  S.  W.  xxii).— Morrison  v.  Bol- 
linger, 183  S,  W.  715;  Conrad  v.  Same,  Id. 
717;   Crader  v.  Same,  Id. 

<^767(2)  (Tex.Civ.App.)  Where  a  brief  con- 
taining statements  derogatory  to  the  trial  judge 
was  stricken  and  the  party  was  required  to  ffle 
a  new  brief,  merely  filing  a  copy  of  the  old 
brief,  with  ink  smeared  over  the  objectionable 
portions,  was  insufficient  to  comply  with  the 
court's  orders.— Mossop  v.  Zapp,  183  S.  W.  830. 

XIII.  D^IMISSAI..  WITHDRAWAL.  OR 
ABAlroONMENT. 

<&=»776  (Ark.)  An  appeal  In  any  case  may  be 
dismissed  *y  appellant  to  pray  another  appeal, 
and,  in  any  case  other  than  order  granting  new 
trial,  to  submit  to  the  judgment  appealed  from. 
-Bush  V.  Barksdale,  183  S.  W.  171. 

The  assent  of  an  appellant  from  an  order 
granting  a  new  trial  to  judgment  absolute  in 
case  of  affirmance  is  Irrevocable,  and  be  can- 
not dismiss  appeal  to  submit  to  the  order. — Id. 

Q=»782  (Ky.)  Appeal,  granted  by  circuit  court 
without  authority,  because  the  amount  in  con- 
troversy is  less  than  the  jurisdictional  amount, 
will  be  dismissed;  and,  where  the  amount  in 
controversy  on  the  cross-appeal  is  less  than  the 
jurisdictional  amount,  the  cross-appeal  will  fol- 
low the  original  appeal.— Tlnsley  v.  Jones,  183 
S.  W.  549. 

«=>795  (Tex.Civ.App.^  Where  a  motion  to  dis- 
miss an  appeal  from  the  district  court  in  a  pro- 
ceeding brought  in  the  probate  court  does  not 
complain  that  the  file  marks  of  the  district  olerk 
are  not  noted  on  the  transcript,  and  that  a  cer- 
tificate of  the  clerk  of  probate  court  that  cer- 
tain proceedings  were  had  in  that  court  is  lack- 
ing, such  omissions  will  be  deemed  waived. — 
Reeves  v.  Fuqua,  183  S.  W.  34. 
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XV.   HEARIKG    Ain>   ItEHEAIUHO. 

4=3832(1)  (Ky.)  Rehearing  was  denied  where 
the  error  disclosed  by  the  petition  was  wholly 
immatcriaL — United  States  Fidelity  &  Guar- 
anty Co.  V.  Travelers'  Ins.  Macb.  Co.,  183  S. 
W.  492. 

<S=s>832(l)  (Tex.)  The  Supreme  Court  will  ^rant 
a  rehearing  to  make  a  proper  entry  refusing  a 
petition  for  writ  of  error  which  was  erroueoua- 
ly  marked,  "Dismissed  for  want  of  juriadic- 
tion."— Walker  v.  Ward,  183  S.  W.  1144. 

XVI.  BEVIEW. 
(A)    Seope  and  Extent  in  OenersL 

4=3843  (Ky.)  On  an  appeal  in  an  action  to  re- 
form an  instrument  on  the  ground  that  the 
cause  was  barred  by  limitations,  irregularities 
in  procedure  and  the  propriety  of  the  court's 
judgment  need  not  be  considered.— Allen  v.  Al- 
len, 183  S.  W.  228. 

iS=>843  (2)  (Ky.)  Where  plaintiff,  seeking  to 
have  title  to  land  quieted,  failed  to  establish  ad- 
verse possession  in  his  grantors,  and  had  failed 
to  comply  with  the  statute  after  ac9uiring  the 
property,  the  question  whether  the  city  was  es- 
topped to  claim  title  need  not  be  considered  on 
appeal,  since  the  plaintiff  could  not  in  any  case 
recover. — Moody-Mitchell  Lumber  &.  Building 
Co.  V.  City  of  Louisville,  183  8.  W.  481. 

4=3843(1)  (Ky.)  There  l>eing  no  prejudicial  er- 
ror in  the  record,  and  the  verdict  being  for  de- 
fendant, it  will  not  be  determined  whether  de- 
fendant was  entitled  to  a  peremptory  instruc- 
tion.— Basham  v.  Owensboro  City  R.  Co.,  183 
S.  W.  492. 

4=>843(1)  (Tenn.)  Where  the  facts  found  by 
the  jury  are  sufficient  to  support  the  judgment 
rendered,  the  court  on  appeal  need  not  consider 
whether  the  successful  party  would  be  entitled 
to  new  trial  on  another  finding  of  fact  made 
adversely  to  him.— Madison  Trust  Co.  y.  Stahl- 
man,  183  S.  W.  1012. 

4=3843  (Tei.Civ.App.)  Where  plaintiff  in  sep- 
arate counts  urged  defendant's  liability  on  the 
theories  of  agency  and  of  partnership,  the  ques- 
tion on  appeal,  whether  the  evidence  sustained 
the  finding  as  to  partnership,  was  immaterifil, 
where  it  did  sustain  the  Bnding  as  to  agency. — 
Dagget  V.  Avis  Hardware  Co.,  183  S.  W.  20. 
4=>854(^  (Mo.App.)  Where  the  trial  court 
granted  a  new  trial  without  giving  reasons,  the 
order  will  be  affirmed  if  the  motion  contains 
any  sufficient  reason  for  it. — Mason  v.  Com- 
merce Trust  Co.,  183  S.  W.  707. 
^=3854(2)  (Tex.Civ..\pp.)  A  judgment  being  cor- 
rect, though  for  a  different  reason  than  stated 
by  the  court,  should  be  affirmed.— Ueneral  Bond- 
ing &  Casualty  Ins.  Co.  v.  McCurdy,  183  S. 
W.  796. 

4=3865  (Tenn.)  In  reviewing  a  judgment  enter- 
ed against  defendant  pro  confesso  after  its  fail- 
ure to  answer,  the  bill  should  be  construed  at 
least  as  favorably  as  when  tested  by  demurrer 
or  motion  to  dismiss;  that  is,  the  court  should 
make  every  reasonable  presumption  in  favor  of 
the  bill. — Edington  v.  Michigan  Mut  I<ife  Ins. 
Co.,  188  S.  W.  728. 

(C)   Parties  Entitled  to  Allege  Brror. 

4s3877(2)  (Ky.)  Where  an  action  under  the  fed- 
eral Employers'  Uabiiity  Act  was,  on  death  of 
servant,  revived  in  name  of  his  administrator, 
master  cannot  complain  that  judgment  did  not 
apportion  the  recovery  t>etween  servant's  wid- 
ow and  minor  child. — Cincinnati,  N.  O.  &  T.  P. 
Ry.  Co.  V.  Clayboume's  Adm'r,  183  S.  W.  903. 
4s»877(2)  (Tex.Civ.App.)  In  an  action  on  a 
note  for  the  purchase  price  of  a  silo  brought  by 
a  bank  to  which  it  had  been  negotiated,  the 
bank  having  been  defeated,  cannot  on  appeal 
complain  that  judgment  was  in  favor  of  the 
buyer  against  the  impleaded  seller;  the  seller 
not  complaining. — First  Nat.  Bank  of  Gamer, 
Iowa,  T.  Smith,  183  S.  W.  862. 


4=3880  (Tex.CIv.App.)  In  action  on  a  note  by 
indorsee  and  to  foreclose  a  mortgage  on  chat- 
tels in  possession  of  a  third  person  made  a  de- 
fendant, the  third  person  held  not  entitled  to  com- 
plain of  judgment  for  plaintiff  against  him 
though  the  payee  intervened. — Pawcett  v.  May- 
field,  183  S.  W.  111. 

4=^882  (Ark.)  Where  admission  of  plaintiff's 
statement  was  objected  to,  unless  statement  of 

fihysidan  was  also  read,  defendant  cannot  al- 
ege  error  where  lioth  statements  were  read. — 
Kansas  City  Southern  Ry.  Co.  v.  Burton,  183 
S.  W.  189. 

4=3882(8)  (Mo.App.)  Defendant  was  not  enti- 
tled to  allege  error,  in  the  admission  of  evi- 
dence when  it  had  been  allowed  an  instruction 
inconsistent  with  the  objections  made  to  the 
evidence. — Janes  v.  Levee  Dist,  No.  2  of  Dunk- 
lin County,  183  S.  W.  697. 
4=3882  (Tex.Civ.App.)  A  defendant  urging  on 
the  trial  that  a  question  was  in  issue  may  not 
on  appeal  complain  because  the  trial  court  sub- 
mitted that  issue.— Kansas  City,  M.  &  O.  Ry. 
Co.  v.  Cole,  183  S.  W.  137. 
4=>882(8)  (Tex.Civ.App.)  The  receipt  of  im- 
proper evidence  is  waived  where  appellant's  own 
witness  testified  as  to  such  matters. — Texas  & 
P.  By.  Co.  v.  McMillen,  183  S.  W,  773. 
^=3883  (Tex.Civ.App.)  In  a  broker's  action  for 
commissions  on  an  exchange  of  land,  baaed  on 
the  value  of  defendant's  land,  defendant  cannot 
complain  of  error  in  submitting  the  case  on  the 
theory  that  the  claim  was  based  on  the  value  of 
the  lands  received  in  exchange  where  he  acqui- 
esced therein.— Hicka  v.  Hunter,  183  S.  W.  792. 

{.D)  Amendments,    Additional    Proofs,   and 
Trial  of  Cans*  Anew. 

4=>893(2)  (Mo.)  Ordinary  action  to  quiet  title 
held  an  action  at  law  which  could  not  be  dia- 

Eosed  of  on  appeal  as  a  proceeding  in  equity. — 
•avis  V.  Alexander,  183  S.  W.  663. 

(K)   Presnmptlona. 

4=»907  (Ark.)  Where  the  decree  foreclosing  a 
mortgage  recited  the  cause  was  submitted  on 
certain  pleadings,  the  bond,  deed  of  trust,  and 
other  evidence,  oral  and  written,  while  the 
transcript  contained  no  depositions  or  written 
evidence  other  than  the  note  and  deed  of  trust, 
the  presumption  on  appeal  was  that  the  other 
evidence,  recited  in  the  decree,  but  not  made 
part  of  the  record,  sustained  the  decree. — Jones 
v.  Hoyt,  183  S.  W.  196. 

4=»9II  (Ter.Civ.App.)  Where  the  record  does 
not  affirmatively  show  want  of  jurisdiction  in 
the  trial  court,  such  jurisdiction  will  be  pre- 
sumed.—Reeves  V.  Fuqua,  183  S.  W.  34. 
4=3916  (Tex.CIv.App.)  Where  the  averments  of 
a  petition  praying  a  temporary  injunction  were 
not  denied,  they  must,  for  the  purposes  of  an 
appeal  from  a  judgment  denying  the  writ,  tie 
treated  as  true.— David  v.  "Kmon,  183  S.  W.  88. 
4=>928(2)  (Ark.)  Where  instructionB  complain- 
ed of  are  not  abstracted,  it  will  be  presumed 
that  the  issues  were  properly  submitted  to  the 
jury  on  correct  instructions. — Schmelzel  v.  Brad- 
ford, 183  S.  W.  771. 

4=3930(1)  (Mo.App.)  Where  «n  appeal  defend- 
ants attacked  the  sufficiency  of  plaintiff's  evi- 
dence, testimony  for  plaintiff  held  to  be  accept- 
ed as  true,  and  all  circumstances,  together  with 
all  reasonable  inferences,  considered  in  his  be- 
half.—Davidson  V.  Dunham,  183  S.  W.  690. 
4=>930(1)  (Mo.App.)  All  presumptions  on  ap- 
peal favor  the  party  for  whom  verdict  went  be- 
low.—Young  V.  Bacon,  1)83  S.  W.  1079. 
4=3930(1)  (Mo.App.)  The  (>>urt  of  Appeals,  in 
determining  whether  a  verdict  for  plaintiff  is 
excessive,  can  look  only  to  plaintiff's  evidence. 
—Taylor  y.  Metropolitan  St  Ry.  Co.,  183  S. 
W.  1129. 

4=9931(1)  (Tenn.)  On  trial  bv  a  court  without 
a  jury,  the  appellate  court  wiH  take  that  view 
of  the  evidence  most  favorable  to  the  prevailing 
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'.—People's  Nat  Bank  t.  Swift,  183  S.  W. 

34(2)  (Tex.CW.App.)  When  a  special  yer- 
not  finding  all  facta  necessary  to  judic 
,  but  answering  all  questions  submitted,  is 
«d,  the  preanmption  is  that  the  court  found 
the  evidence  the  Ainitted  facts  necessary 
pport  the  judgment,  if  the  evidence  author- 
the  presumed  finding.— Hicks  v.  Hunter, 
S.  W.  792. 

39  (Tex.Civ.App.)  Under  Bev.  CW.  St.  art 
held  that  an  appeal  from  tiie  district 
should  not  be  dismissed  because  the  rec- 
alled to  contain  a  certified  transcript  from 
:ounty  probate  court,  the  presumption  be- 
tiat  the  omission  was  by  agreement — Reeves 
iqua,  183  S.  W.  34. 

rP)  DIseretloB  of  Ijovrcr  0*vrt. 

65  (Ark.)  Discretion  of  court  in  granting 

;e  of  venue  will  not  be  disturbed,  unless 

m1. — Mosley  v.  Mohawk  Lumber  Co.,  183  S. 

87. 

70(2)  (Tenn.)  While    in    eminent   domain, 

court  has  large  discretion  in  admission  in 
mce  of  other  sales  of  land  as  bearing  on 
!,  in  proper  cases  such  discretion  wiU  be 
wed  on  appeal. — ticwisbuig  &  N.  R.  0>. 
inds,  183  S.  W.  986. 

77(3)  (Mo.App.)  An  order  of  the  trial 
t  granting  a  new  trial  cannot  be  reversed 
appeal    unless    the    evidence    conclusively 

s  it  to  have  been  erroneous. — Mason  v. 
merce  Trust  Co.,  188  S.  W.  707. 

Vneatlona  o<  Kact>  Verdlcta>  aad  Flnd- 
Inira- 

•87(1)  (Mo.)  Action  to  quiet  title  in  which 
lin  issues  were  submitted  to  a  jury  held  to 
1  for  review  as  tbongh  the  whole  case  had 

submitted  to  a  jury. — Davis  v.  Alexander, 
S.  W.  583. 

187(3)  (Mo.App.)  On  appeal  in  an  equity 
.  the  Court  of  Appeals  will  consider  the 
mce.— Dudley  v.  Waldrop,  188  S.  W.  1095. 
194(3)  (Tex.Cav.App.)  The  trial  court  is  the 
e  of  the  credibility  of  witnesses. — Emery  v. 
Icld.  183  S.  W.  386. 

>94(2)  (Tex.Civ.App.)  In  an  action  to  de- 
ine  boundaries,  the  jury  are  the  judges  of 
credibility  of  witnesses.— Thatcher  v.  Mat- 

s,  183  S.  W.  810. 

199  (Mo.App.)  A  verdict  on  a  question  of 

is  conclusive  on  appeal. — Heck  v.  Watkins, 

S.  W.  351. 

)99(1)  (MaApp.)  Where    the   character    of 

contract  and  sufficiency  of  performance 
eoC  were  at  issue,  and  under  proper  instruc- 
3  such  issues  were  submitted  to  the  jury, 
•  verdict  would  be  conclusive. — Bowen  v. 
kiier,  183  S.  W.  704. 

1000  (Mo.)  In  action  to  quiet  title,  a  ver- 
was  conclusive  on  the  question  of  adverse 

ession  submitted  to  them  if  the  jury  were 
iprlv  instructed.— Davis  v.  Alexander,  183 
V.  563. 

1001(1)  (Ark.)  A  verdict  of  the  jury  will 
ipheld  on  appeal  if  there  is  any  sutMtantial 
ence  to  support  It— Mason  v.  Bowen,  1^ 
V.  973. 

1001  (Ky.)  A  verdict  for  plaintiff,  in  an  ac- 
for  the  death  of  his  intestate  when  defeod- 

s  steamboat  collided  with  his  skiff,  must  be 
pted  as  conclusive  of  the  rights  of  lldgants, 
re  the  Court  of  Appeals  cannot  say  that  it 
nsupported  by  or  is  flagranUy  against  the 
ence. — Monongahela  River  Ccnsol.  Coal  & 
e  Co.  V.  Lancaster's  Adm'r,  183  S.  W.  258. 
1001  (Ky.)  The  feet  that  the.  evidence  is 
licting,  or  that  the  Court  of  Appeals  would 
!  made  a  different  finding  on  the  facts,  or 
:  in  its  opinion  the  verdict  is  against  the 
;ht  of  the  evidence,  furnishes  no  ground  for 


setting  it  adde.— Cincinnati.  N.  O.  &  T.  P.  Ry. 
Co.  V.  Goode,  183  S.  W.  264.  . 

«=B|00I(1)  (Mo.)  Verdict  for  plaintiff,  in  ac- 
tion for  being  strnck  by  loose  freight  car  door, 
could  not  be  reversed  on  ground  that  it  was 
not  proved  that  door  was  loose,  where  there 
was  substantial  evidence  tending  to  so  prove. — 
Thompson  v.  St  Louis  Southwestern  By.  Co., 
183  sT  W.  631. 

9=»I00I(1)  (Mo.)  Where  one  defends  an  action 
for  the  recovery  of  specific  real  property  on  the 
ground  of  public  right  acquired  by  dedication 
or  limitation,  the  issue  so  made  is  triable  by 
jury,  whose  dscitdon^  if  founded  on  substantial 
evidence,  is  conclusive. — Minium  v.  Solel,  183 
S.  W.  1037. 

<S=3lOOI(l)  (Tex.Civ.App.)  If  there  is  any  evi- 
dence to  support  the  verdict,  it  will  not  be  dis- 
turbed on  appeal- Dudley  &  Orr  v.  Hawkins, 
183  S.  W.  7're. 

^=sl002  (Ark.)  A  fiUiding  of  the  jury  based  on 
confiicting  evidence  will  not  be  disturlied  on  ap- 
peal.— ^Royal  Ins.  Co.  of  Liverpool  ▼.  Morgan, 
183  S.  W.  198. 

9=>t002  (Moj^.pp.)  Where  the  evidence  was 
conflictiiu^^  the  verdict  concludes  the  court  on 
appeaL— EuoweiTM  y.   Thomberry,  183   S.   W. 

4s»l002  (Tex.Cilv.App.)  A  jury  finding-  upon 
conflicting  evidence  is  conclusive. — Galveston,  H. 
&  S.  A.  Ry.  Co.  V.  Marti,  183  S.  W.  846. 

^=31003  (Ky.)  The  jury  are  the  triers  of  the  is- 
sues of  fact  submitted  to  them  by  the  court's  in- 
structions, and  the  fact  that  its  verdict  may  not 
be  in  accord  with  the  testimony  of  a  majority 
of  witnesses  furnishes  no  reason  for  reversal. — 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v.  Goode, 
183  S.  W.  264. 

«=>I003  (Ky.)  The  jury's  findings  of  fact  will 
be  disturbed  only  when  palpably  and  clearly 
against  and  unsupported  by  the  evidence. — 
North  East  Coal  Co.  v.  Setzer,  183  S,  W.  553. 

«=3l003  (Tex.Civ.App.)  In  an  action  to  de- 
termine boundaries,  the  jury  are  the  judges  of 
the  weight  of  the  testimony. — Thatcher  v.  Mat- 
thews, 183  S.  W.  810. 

«=»I003  (Tex.Civ.App.)  Where  the  evidence  in 
an  action  for  injurip  to  a  pedestrian  by  falling 
into  a  Coalhole  justified  the  conclusion  that  the 
covering  thereon  was  defectively  constructed,  it 
could  not  be  said  that  the  verdict  against  the 
proi)erty  owner  was  against  the  preponderance 
of  evidence.— Young  Men's  Christian  Ass'n  v. 
Jasse,  183  S.  W.  867. 

«=»I004  (Ky.)  A  verdict  will  not  be  set  aside 
as  excessive  unless  it  is  so  grossly  dispropor- 
tionate as  to  the  measure  Of  damages  as  to 
shock  the  conscience  and  raise  an  irresistible  in- 
ference that  it  was  influenced  by  passion  or  prej- 
udice—Cincinnati, N.  O.  &  T,  P.  Ry.  Co.  V. 
Goode,  183  S.  W.  264. 

In  an  action  for  personal  injury  to  brakeman 
engaged  in  interstate  commerce,  the  diminution 
of  damages  in  proportion  to  negligence  attributa- 
ble to  him  was  peculiarly  within  the  jury's 
province,  and  the  Court  of  Appeals  cannot  by 
mere  conjecture  conclude  that  it  was  not  done. 
-Id. 

^=»  1 004(1)  (Ky.)  A  verdict  assessing  damages 
for  personal  uijuries  will  not  be  disturbed  un- 
less flagrantly  excessive. — Fluhart  Collieries  Co. 
V.  Meek;  183  S.  W.  469. 

«=>I004(1)  (Ky.)  The  fact  of  a  verdict  for  per- 
sonal injury,  being  large,  will  not  cause  a  re- 
versal, unless  80  excessive  as  to  suggest  passion 
or  prejudice.  Civ.  Code  Prac.  §  340,  subd.  4. — 
North  East  Coal  Co.  v.  Setzer,  183  S.  W.  553. 
^=>  1 005(4)  (Mo.App.)  Trial  judge  having  refus- 
ed to  riiaturb  verdict  as  against  weight  of  tes- 
timontt  Mppellate  court  will  not  interfere'— 
Beck  ^    VwVein,  183  8.  W.  1070. 
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«s>l008  (Tex.Civ.App.)  Where  trial  court  found 
that  patties  a^eed  that  carrier  had  right  to 
sell  goods  at  public  auction,  asHignment  that  It 
bad  no  such  right  will  not  be  considered.— 
Whitley  v.  Gulf,  O.  &  S.  F.  Ry.  Co.,  183  S.  W. 
36. 

«=>I009  (Ark.)  The  chancellor's  findings  on  is- 
sues  of  fact,  as  to  which  the  eridence  was  con- 
flicting, not  against  the  preponderance  of  the 
evidence,  will  not  be  disturbea. — Nevada  County 
Banli  V.  SulUvan.  183  8.  W.  109. 
«=7l009(2)  (Ark.)  The  chancellor's  finding  of 
fact  will  not  be  disturbed  on  appeal  unless 
against  the  preponderance  of  the  evidence. — 
Wimama  v.  Willlama,  183  S.  W.  960. 
«=9|009  (Ky.)  The  chancellor's  finding  of  fact 
on  contradictory  proof  will  not  be  disturbed. — 
Vincent  v.  Edmonson  County  Board  of  Educa- 
tion, 183  S.  W.  232. 

«=9l009(3)  (Ky.)  Findings  of  fact  by  the  chan- 
cellor on  conflicting  erldeoce  will  not  be  dis- 
turbed, where  it  cannot  be  determined  with  rea- 
sonable certainty  that  he  erred.— Weddington 
V.  Weddington,  183  S.  W.  897. 
«=9lOIO(l)  (Ark.)  The  finding  of  facts  by  the 
court  will  be  upheld  if  there  is  any  substantial 
evidence  to  support  It— Burton  v.  Creel,  183 
S.  W.  745. 

«ss>IOIO(l)  (Ark.)  The  scintiUa  rule  does  not 
obtain  in  this  state,  and  there  must  be  some 
evidence  of  a  substantial  character  to  uphold 
a  verdict  or  a  finding  of  fact  by  a  court  sitting 
without  a  jury.— Henry  Wrape  Co.  v.  Cox,  1^ 
S.  W.  955. 

®=>I0I0(1)  (Tenn.)  Where  a  cause  is  tried  by 
the  judge  without  a  jury,  the  judgment  must 
be  affirmed  on  appeal  if  there  is  any  evidence  on 
A'hich  it  can  be  sustained. — People  s  Nat.  Bank 
v.  Swift.  183  S.  W.  725. 

«=»I0II(1)  (Tei.Civ.App.)  Where  the  evidence 
la  conflicting  and  there  is  evidence  to  sustain 
the  finding  of  the  trial  court,  the  court  on  ap- 
peal will  not  disturb  the  judgment— Thrift  & 
Kdwards  t.  Holland,  183  S.  W.  1189.  - 
<S=9lOI2(l)  (Tex.Civ.App.)  The  trial  court  is  the 

J'udge  of  oie  weight  of  the  evidence. — Emery  v. 
Jarfield,  183  8.  W.  386. 
^»I024  (Ark.)  Id  view  of  conflicting  afiidavlts 
on  motion  for  change  of  venue,  denial  of  applica- 
tion would  not  be  disturbed  on  appeal.^— Moaley 
V.  Mohawk  Lumber  Co.,  183  S.  W.  187. 

(H)  Harmlean  Brror. 

4=>i03l(5)  (Tex.Civ.App.l  In  an  action  against 
a  railroad  for  injuries,  when  plaintiff  drove  his 
automobile  into  a  freight  car  placed  upon  its 
team  track  In  a.  street  for  unloading,  the  Im- 
proper remark  by  plaintiFs  counsel  that  plain- 
tiff had  a  greater  right  on  the  street  than  any 
corporation  in  the  world,  will  be  presumed 
harmless,  where  it  was  withdrawn  nnd  the  court 
instructed  to  disrepard  it. — Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  Marti,  183  S.  W.  846. 
9=»I033(5)  (Mo.App.)  Where  an  erroneous  In- 
struction was  in  the  defendant's  favor,  he  could 
not  complain. — Janes  v.  Levee  Dist.  No.  2  of 
DunUin  County,  183  S.  AV.  697. 
«=>I033(4)  (Tex.Civ.App.)  Error  in  submitting 
a  case  on  the  wrong  theory  was  harmless  as  to 
defendant,  where  on  his  own  admissions  a 
greater  judgment  would  be  justified  on  the  cor- 
rect theory.- Hifks  v.  Hunter,  183  S.  W.  792. 
^»  1 033(5)  (Tex.Civ.App.)  A  party  cannot  com- 
plain of  an  instruction  submitting  issue  to  the 
jury  on  which  the  evidence  against  him  was  un- 
disputed, tb<  instruction  being  more  favorable 
to  him  than  the  evidence  warranted.— Young 
Men's  Christian  Ass'n  v.  Jasse,  183  S.  W.  867. 
9=»iM0(10)  (Tex.Civ.App.)  Any  error  in  orer- 
ruling  exception  to  petition,  on  the  ground  of 
the  action  being  against  a  firm  and  not  its  mem- 
bers held  harmless,  under  the  circumstance,  and 
in  view  of  Rev.  St.  1911,  art.  1SG3.— Wright 
Bros.  V.  Leonard,  188  B.  W.  780. 


«=>  1 040(10)  Crex.Civ.App.)  Any  error  In  bo*- 
taining  demurrer  for  misjoinder  was  harmlen, 
where  caae  was  tried  as  though  no  demurrer 
had  been  suatained.- Brouisard  v.  Wilson,  183 
S.  W.  814. 

«s»  1 040(11)  (Tex.Civ.App.)  Overruling  excep- 
tions to  a  pleading  of  a  certain  item  of  damage 
was  harmless,  where  the  item  was  not  submitted 
to  the  jury.— Halff  Co.  t.  Waugh,  183  S.  W. 
839. 

«=»I04I(1)  (Tex.Civ.App.)  Permitting  filing  of 
trial  amendment  after  verdict  Xeld  not  prejudi- 
cial, where  prayer  of  the  amendment  was  re- 
fused.—Alamo  Trust  Co.  V.  Prudential  life  Ina. 
Co.  of  Texas,  183  8.  W.  787. 

9=31046(6)  (Tenn.)  In  condemnation  proceed- 
ing, remark  of  judge,  in  stopping  cross-examina- 
tion of  witsesa  on  incidental  diunages,  that  it 
was  not  perceived  bow  ttie  witness  could  answer 
any  other  way  held  harmless  error. — Lewiabnrg 
&  N.  R.  Co.  V.  Hinds.  183  S.  W.  985. 

9=»I048(5)  (MaApp.)  Where  the  questioa  ob- 
jcctuU  to  was  not  answered  by  the  witness,  there 
wag  nothing  to  review. — Janes  v.  Levee  Dist. 
No.  2  of  Dunklin  Ctounty,'  183  S.  W.  687. 

®=>I048(7)  (Mo.App.)  Error  in  allowing  plain- 
tiff to  impeach  a  witness  first  called  by  her  KeU 
harmiless,  in  view  of  the  fact  that  his  testimony 
in  favor  of  defendant  did  not  taken  alone  con- 
clusively establish  defendant's  freedom  from 
liability. — Sprinkles  v.  Missouri  Public  Utilities 
Co.,  183  S.  W.  1072. 

«=3|048(6)  (Tenn.)  Permitting  landowner  in 
railroad's  condemnation  to  cross-examine  wit- 
ness who  had  testified  to  incidental  benefits,  as 
to  ownership  of  condemning  road  by  lax^r 
trunk  line,  held  harmless  error,  where  no  claim 
of  incidental  benefita  was  made  or  controversy 
over  right  to  condemn  existed. — Lewisbnrg  &  N. 
R.  Co.  V.  Hinds,  183  S.  W.  985. 
€=9 1 048(1)  (Tex.Civ.App.)  In  a  railroad  em- 
ploye's action  for  injuries,  in  the  absence  of  any 
testimony  of  a  lawyer  relative  to  plaintiff's  in- 
jury, the  admission  of  bia  argumentative  qual- 
ifying testimony  that  from  experience  in  per- 
sonal injury  cases  be  was  better  qualified  tlian 
the  average  man  in  regard  to  knowledge  of  the 
human  body  and  its  injuries  was  harmless  er- 
ror.—Texas  &  P.  Ry.  do.  T.  Sherer,  188  S.  W. 
404. 
e=»l048(7)   (Tex.Civ.App.)  In    suit    for    com- 

Sensation.  where  the  only  part  of  a  letter  from 
efendant  8  bookkeeper  to  Its  president  tending 
to  impeach  the  bookkeeper's  testimony,  for 
which  the  letter  was  offered,  was  admitted  in 
evidence,  that  the  court  permitted  plaintiff  to 
interrogate  the  bookkeeper  as  to  the  letter  be- 
fore the  part  was  admitted  waa  no  ground  for 
reversal.— E.  Alkemeyer  Co.  t.  McOardell,  183 
S.  W.  416. 

(S=>I050  (Tex.Civ.App.)  In  an  action  for  dam- 
age to  shipment  of  cattle  by  unreasonable  delay, 
admission  of  extracts  from  a  publication  show- 
ing on  their  face  that  they  were  no  part  of  the 
market  quotations  was  prejudicial  error. — San 
Antonio  &  A.  P.  Ry.  Co.  v.  Shankle  &  Lane. 
1H3  S.  W.  115. 

<S=»I050(1)  (Tex.CMT.App.)  In  an  action  by 
shippers  of  live  stock  for  delay  In  transit,  the 
introduction  of  the  file  mark  of  the  original  pe- 
tition, an  immaterial  matter,  was  harmless  to 
defendant!!. — International  &  G.  N.  Ry.  Co.  v. 
Landa  &  Storey,  183  S.  W.  384. 
«s»l050(l)  (Tex.Civ.App.)  In  a  suit  for  peraon- 
al  injuries,  the  improper  admission  of  evidence 
relative  to  plaintiflTs  physical  condition  waa  not 
$;round  for  reversal,  wba«  the  witness,  without 
objection,  was  allowed  to  testify  to  substantially 
the  same  effect — Texas  &  P.  Ry.  (3o.  v.  Sherer, 
1S3  S.  W.  '404. 

<&S3|050(1)  (Tex.Civ.App.)  In  auit  for  compen- 
sation by  a  store's  department  manager,  the  er- 
roneous admission  of  proof  that  the  par  value 
of  defendant's  stock  was  $25  per  share,  and 
that  plaintiff  paid  |300  (or  some  purchased  by 
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was  renderad  harmless  when  the  same 
was  subsequently  adduced  by  the  defend- 
id  the  production  of  the  corporate  records. 
Alkemeyer  Co.  v.  McCardell,  183  S.   W. 

150(1)  (Tex.CiT.App.)  Where  the  actual 
of  horses  injured  in  transit  was  the  same 
ir  market  valwe  at  destination,  the  errone- 
eceipt  of  evidence  of  their  actual  value 
armless. — Texas  &  P.  By.  Co.  v.  McMiUeu, 
.  W.  773. 
151(3)  (Tex.Civ.App.)  In  suit  for  eompen- 

the  admiiision  in  evidence  of  defendant  a 
eeper's  memoranda  showing  the  net  prof- 

the  department,  if  erroneous,  was  harm- 
jvhere  defendant  later  admitted  their  cor- 
88.— B.  Alkemeyer  Co.  v.   McCardell,  183 

416. 

151(1)  (Tex.Civ.App.)  The  admission  of 
ty  evidence  was  harmless,  where,  in  view 
!  great  mass  of  testimony  upon  the  same 

it  was  not  probable  that  it  influenced  the 
-Wolnitzek  v.  Lewis,  183  S.  W.  818. 
>52(5)  (Tex.CivJlpp.)  OverruUns  objection 
deuce  of  items  of  damages  was  harmless, 
such  items  were  not  submitted,  and  pu- 

damasres  were  not  excessive. — ^Halll  Co. 
lugh,  183  S.  W.  839. 
153(6)  (Ark.)  In  suit  to  recover  S226  from 
lant  on  his  promisci  to  repay  the  conald- 
n   paid  on  an  alleged  fraudulent  sale  of 

which  had  been  rescinded,  admission  of 
ice   as   to   alleged   fraudulent   representa- 

limited  to  proving  the  promise  to  repay, 
lot  prejudicial  to  defendant— Polk  v.  May- 

183  S.  W.  971. 

luit  to  recover  from  defendant  on  his  prom- 
repay  the  consideration  paid  by  plaintiff 
Dck  sold  to  him,  after  rescission  for  defend- 
alleged  fraud,  admission  of  defendant's  ad- 
>na  as  to  representations  inducing  sale,  lim- 

0  showing  bis  promise  to  repay,  held  not 
licial  to  defendant.— Id. 

153  (Tei.Civ.App.)  While  the  practice  of 
ting  incompetent  evidence  and  then  exclud- 
b^  instructions  is  not  to  be  commended, 
Imission  of  such  evidence  is  no  ground  for 
lal,  unless  it  appears  harm  resulted. — Cos- 
V.  Smith,  183  S.  W.  109. 
153(7)  (Tex.Civ.App.)  In  action  against  a 
lentary  trustee  for  services  rendered  to 
ineficiary  during  her  last  illness,  admission 
idence  as  to  services  rendered  before  last 

1  began  held  not  reversible  error,  where 
instructed  that  plaintiff  could  not  recover 
ly  services  prior  to  the  last  Illness.— Me- 
V.  Breen.  1&  S.  W.  894. 

153(2)  (Tex.GivApp.)  In  a  suit  for  com- 
tion  by  a  stores  department  manager, 
iff's  inadmissible  testimony  that  while  he 
ngaged  with  defendant  it  was  worth  from 
XK)  to  $175,0<X)  was  rendered  harmless  by 
ithdrawal  and  the  court's  instmcting  the 
[lot  to  consider  it. — E.  Alkemeyer  Co.  v. 
rdell,  183  S.  W.  416. 
)53{T)  (Tex.Civ.App.)  Error    in    receiving 

action  against  a  carrier  evidence  as  to 
cs  to  animals   in   a  car  as  to  which  no 

of  damages  was  made  held  harmless, 
!  the  jury  were  instructed  to  award  no 
ji's  for  such  injuries. — Texas  Sc  P.  Ry.  Co. 
Millcn,  183  S.  W.  773. 
153(3)  (Tex.Civ.App.)  Where  a  statement 
rroneously  admitted  as  to  a  boundary  dis- 
between  counti^,  the  error  wag  cured  by 
icting  that  the  Instant  action  to  settle 
larics  between  individuals  had  nothing  to 
th  the  other  controversy,  especially  where 
tatement  had  been  on  file  for  6  years  and 
tised  on  a  former  trial  without  objection, 
itcher  V.  Matthews,  188  S.  W.  810. 

)56  (Tcx.Civ.App.)  In  action  to  recover 
1,  etc.,  claimed  under  a  bill  of  sale,  exclu- 
>f  evidence  which  might  have  shown  that 


there  had  been  no  sale  from  the  seller  to  one 
under  whom  defendant  claimed  held  prejudicial. 
— Clopton  V.  Flowers,  183  S.  W.  68. 

9a9l057(2)  (Ark.)  It  is  not  prejudicial  error 
to  refuse  to  allow  cumulative  evidence  of  an  un- 
disputed fact.— Mason  v.  Bowen,  183  S.  W.  973. 
«=>I0S7  (Tez.Ciy.App.)  Error,  if  any,  in  ex- 
cluding evidence  offered  by  plaintiff  to  prove  a 
fact  admitted  by  defendant,  is  not  prejudicial 
to  plaintiff.— Moody  v.  Chesser,  183  S.  W.  28. 
®sc»IOS8  (Ky.)  Refusal  to  permit  a  witness  to 
answer  a  question  was  not  prejudicial  error, 
where  he  was  later  permitted  to  answer  the 
question.— Illinois  Cent  R.  Co.  v,  Tolar's  Adm'r, 
183  S.  W.  242. 

•8=1060(4)  (Tex.(3Iv.App.)  In  a  suit  for  com- 
pensation by  a  store's  department  manager,  a 
question  from  plaintiffs  attorney  to  a  witness, 
not  of  a  character  to  create  in  the  jury  any 
prejudice,  or  to  canse  the  rendition  of  an  im- 
proper judgment,  was  not  ground  for  reversal. — 
B.  Alkemeyer  Co.  v.  McCardell,  183  S.  W.  416. 
«s»l 060(4)  (Tex.Civ.App.)  Where  verdict  was 
for  $20,0()0  for  plaintiff,  it  wiU  not  be  held 
that  inflammatory  remarks  of  counsel  for  plain- 
tiff do  not  consUtute  reversible  error— South- 
western Telegraph  &  Telephone  Co.  v.  I.«ng. 
188  S.  W.  421. 

<Ss>>  060(4)  (Tex.Civ.App.)  Even  though  an  at- 
torney used  improper  language  in  his  address 
to  the  jury,  it  was  not  ground  for  reversing  the 
judgment,  where  it  was  not  of  such  a  character 
as  to  probably  affect  the  verdict — ^Wolsitiek  v 
Lewis,  183  S.  W.  819. 

«=s>l060(4)  (Tex.Civ.App.)  Error  by  counsel  In 
telling  the  jury  that  the  court  thought  a  ver- 
dict should  be  rendered  for  plaintiff  would  not 
alone  be  sufficient  to  reverse  the  judgment 
where  under  the  facts  proven  the  jury  could  not 
have  found  In  favor  of  defendant  and  snch  an 
argument  was  not  calculated  to  increase  the 
amount  found  by  the  jury.— St  Lonis,  B.  Sc  M. 
Ry.  Co.  V.  Green,  183  S.  W.  829. 
«=3t  062(1)  CTenn.)  In  an  action  on  Are  pol- 
icies, where  the  only  question  was  whether  in- 
sured was  entitled  to  penalty  for  nonpayment 
within  60  days  after  demand,  the  submission  of 
an  issue  as  to  whether  the  fire  was  accidental 
and  admitting  evidence  thereon  held  prejudicial 
to  the  insurers. — De  Rossett  Hat  Co.  v.  Lon- 
don Lancashire  Fire  Ins.  Co.,  183  S.  W.  720. 
«=»I062  (Tex.Civ.App.)  In  action  by  trustees  of 
a  school  district  against  former  trustees  and  a 
bank  receiving  funds  of  the  district,  refn^al  to 
submit  to  the  jury  special  issues  held  not  re- 
versible error  in  view  of  the  admitted  facts.— 
Moody  V.  Chesser,  183  S.  W.  23. 
9=9)062  (Tex.Civ.App.)  In  action  for  damages 
to  an  automobile  struck  by  a  train  at  a  crossing, 
error  in  submitting  issues  held  not  prejudiciaL — 
Kansas  City,  M.  *  O.  Ry.  (3o.  v.  Ciole.  183  S. 
W.  137. 

«=»I062(4)  (Tez.Civ.App.)  Error  in  submitting 
construction  of  a  contract  to  a  jury  held  harm- 
less; their  construction  being  correct — Halff 
Co.  V.  Waugh,  183  S.  W.  839. 
<3=3 1062(2)  (Tex.av.App.)  Where  the  road  aa 
laid  out  was  in  compliance  with  Rev.  St  1911, 
art  6883,  and  verdict  might  have  been  directed 
against  the  landowners,  refusal  to  submit  wheth- 
er the  road  was  in  accordance  with  the  statute 
was  not  error. — Cnrrie  v.  Glasscock  Cotmty, 
18S  S.  W.  1198. 

®=>I064  (Ark.)  In  action  for  death  of  an  engi- 
neer by  derailment  of  the  train,  error  in  a  charge 
requiring  plaintiff  to  show  that  the  defective 
condition  of  the  track  was  not  known  to  de- 
cedent held  prejudicial. — Mosley  v.  Mohawk  Lum- 
ber Co.,  183S.  W.  187. 

«=>I064  (Ky.)  In  action  for  death  at  railroad 
crossing  instruction  that  if  decedent  had  defec- 
tive hearing,  it  "**  ^^^  <!''*?  '•*  ''■*  such  increas- 
ed car«  as  ^^^^  ^'^  c<)ua\  in  measure  to  such 
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defect,  was  not  prejudicial  to  defendant.— lU- 
inoto  Cent.  R.  Co.  v.  Tolar'a  Adm'r,  183  S.  W. 
242. 

®S9|064(4)  (Mo.App.)  On  motion  to  anes8  dam- 
ages on  injunction  bond,  error,  if  any,  in  that 
instruction  as  to  damages  was  too  general,  heid 
not  prejudicial. — Barrett'  T.  Stoddard  County, 
183  S.  W.  644. 

«=>IOe4(l)  (Mo.App.)  Although  the  court  might 
be  of  the  opinion  that  the  verdict  was  for  the 
proper  party,  it  could  not  affirm  such  verdict 
in  an  action  on  a  contract  wherein  the  terms  of 
the  contract  were  disputed  and  that  question 
was  the  subject  of  an  erroneous  instruction  more 
favorable  to  the  successful  party  tban  the  evi- 
dence   permitted. — Bowen   t.   Buckner,   183    S. 

^s»  1 064(1)  (Mo.App.)  In  action  for  the  price 
of  beer,  with  counterclaim  for  damages  for  mis- 
representations of  seller's  agent,  held  prejudi- 
cial error  to  allow  jury  to  consider  issue  of  the 
possible  misunderstanding  of  the  agent's  mis- 
representations.— Luchow  V.  Kansas  City  Brew- 
eries Co.,  183  S.  W.  1123. 
9s>l0640.)  (Mo.App.)  In  an  action  for  conver- 
sion and  destruction  of  personal  property,  which 
it  was  contended  was  willful  and  malicious,  er- 
ror in  instructions  which  misinterpreted  the 
theory  of  the  action  treating  it  as  based  on  neg- 
ligence is  prejudicial,  not  going  merely  to  the 
measure  or  damages. — Shewalter  v.  Wood,  183 
S.  W.  1127. 

«s>l064(l)  (Tez.Cir-App.)  In  action  against 
testamentary  trustee  for  services  rendered  to 
one  entitled  to  maintenance  for  life  and  expenses 
of  last  illness,  error,  if  any,  in  instruction  as  to 
defendant's  liability,  held  not  prejudicial. — Mc- 
Lean V.  Ereen,  183  S.  W.  394. 
ig=3l066  (Ky.)  Where,  if  given,  assurance  by  a 
superior  of  safety  of  the  place  was  given  im- 
mediately before  slate  fell  from  the  roof,  so 
that  the  conclusion  that  the  place  was  then 
dangerous,  and  the  assurance  negUgentiy  giv- 
en, was  inevitable,  failure  to  incorporate_  those 
conditions  in  an  instruction  on  assumption  of 
risk  was  harmless.— North  East  Coal  Co.  v. 
Setzer,  183  S.  W.  553. 

^ss»l066  (Mo.App.)  Where  defendant  was  not 
entitled  to  a  snbmission  to  the  jury  of  the  ques- 
tion of  contributory  negligence,  it  cannot  com- 
plain that  an  instruction  submitting  that  issue 
S laced  on  it  the  burden  of  proof. — Sprinkles  v. 
(issonri  Public  UtUities  Co.,  183  S.  W.  1072. 
$s>tDS6  (Mo.App.)  A  new  trial  cannot  be  de- 
nied on  the  ground  that  the  verdict  was  mani- 
festly for  the  right  party,  where  an  instruction 
submitted  a  cause  of  action  not  alleged.— Kin- 
ney V.  National  Newspaper  Ass'n,  183  S.  W. 
1086. 

«s>l066  (Tex.Civ.App.)  In  suit  for  damages  to 
shipment  of  cattie,  instruction  permitting  dam- 
ages for  decline  in  market  held  reversible  error, 
where  there  was  no  evidence  of  any  decline  in 
the  market,  and  where,  for  aught  the  court  could 
tell,  the  jury  might  have  based  its  verdict  on 
such  item  of  damages. — San  Antonio  &  A.  P.  Ry. 
Co.  v.  Shankle  &  Lane,  183  S.  W.  115. 

€=»  1 067  (Ark.)  In  the  absence  of  other  instruc- 
tions submitting  an  issue,  the  refusal  of  correct 
instructions  submitting  the  issue  is  prejudicial 
error.— Scott  v.  Cleveland,  183  S.  W.  107. 

€s»l067  (Ark.)  Where  the  instructions  given 
were  general,  not  limiting  the  servant's  right  of 
recovery  to  negligence  proven,  the  refusal  of  in- 
structions that  there  was  no  proof  of  certain 
acts  of  negligence  pleaded  was  prejudicial  error. 
—Central  Coal  &  Coke  Co.  v.  Charles,  183  S. 
W.  969. 

«s>i067  (Mo.App.)  The  plaintiff,  in  voluntari- 
ly discharging  the  petition  as  to  a  defendant, 
rendered  the  error  in  refusing  an  instruction  in 
favor  of  this  defendant  harmleas. — .lanes  v. 
Levee  Dist.  No.  2  of  DunkUn  County,  183  S.  W. 
607. 


9s>l067  (Tex.Civ.App.)  In  an  action  for  dam- 
ages occasioned  the  shippers  of  live  stock  by 
delay  in  transit,  in  view  of  the  shippers'  plead- 
ings and  the  court's  charge,  the  refusal  to  give 
a  requested  charge,  that  defendants  were  not 
responsible  for  usual  and  ordinary  delays  in- 
cident to  their  business,  was  harmless.— Inter- 
national &  6.  N.  Ry.  Co.  V.  Landa  &  Storey, 
183  S.  W.  884. 

«=s>l068(4)  (Mo.App.)  In  an  action  under  the 
federal  Employers  Liability  Act,  the  Court  of 
Appeals  cannot,  by  examining  the  verdict,  or 
size  of  recovery,  determine  that  error  in  an  in- 
struction as  to  damages  recoverable  for  death 
of  an  employ*  guilty  of  contributory  negligence 
was  harmlesa.-Newklrk  y.  Pryor,  183  S.  W. 
682. 

«s»l070(l)  (Mo.App.)  Where  a  verdict  was  in 
favor  of  one  defendant,  the  omission  in  the  ver- 
dict of  the  name  of  the  other  defendant,  a  sure- 
ty, was  immaterial  and  harmless.— <!o«grove  v. 
Stange,  183  S.  W.  691. 

9=»I07!(6)  (Mo.App.)  In  an  equity  case,  where 
the  facts  shown  at  trial  justified  the  relief 
granted,  the  Court  of  Appeals  must  affirm, 
though  the  findings  of  the  trial  court  do  not 
cover  an  facta  proven.— Dudley  v.  Waldrop,  183 
S.  W.  1095. 

®=3l073  (Tex.Civ.App.)  In  action  by  indorsee  of 
note  and  to  foreclose  a  mortgage  on  chattels  in 
possession  of  a  third  person  executing  a  replevy 
bond,  the  third  person  could  not  complain  be- 
cause judgment  on  the  bond  was  rendered  for 
the  indorsee  and  the  payee  intervening. — Fawcett 
V.  Mayfield,  183  S.  "C  111. 

(K)  8iib«e«aeut  Appeal*. 

9=>t099  (Ark.)  Where  the  opinion  on  former 
appeal  held  .that  the  only  error  was  in  refusing 
to  grant  a  continuance,  and  did  not  discuss  the 
instructions  of  the  court,  while  it  did  not  appear 
that  certain  instructions  asked  and  refused  on 
second  trial  were  also  asked  and  refused  on  the 
first,  the  opinion  on  the  former  appeal  did  not 
settle  the  law  of  the  case  as  to  such  instruc- 
tions.—Scott  V.  Cleveland,  183  S.  W.  197. 

«=»I099  (Ky.)  The  Court  of  Appeals  is  conclud- 
ed on  a  subsequent  appeal  by  its  ruling  on  a 
former  appeal  diat  the  verdict  was  not  flagrantly 
against  the  evidence,  and  cannot  reconsider  that 
question.— Cincinnati,  N.  O.  4  T.  P.  Ry.  Co.  v. 
Goode,  183  S.  W.  264. 

XVU.  DETERMINATION  AND  DISPO- 
SITION OF  CAUSE. 

(A)  DeefsloB  In  Oenentl. 

«s»ll23  (Mo.)  Judgment  for  defendants  in  ac- 
tion under  Rev.  St  1900,  !  2535,  to  try  and  de- 
termine the  title  to  certain  lands,  in  view  of  divi- 
sion of  court  as  to  principles  governing  case,  and 
by  consent  of  judges  adhering  to  other  views, 
reversed  and  remanded,  with  direction  to  hold 
one-half  of  the  property  to  be  vested  in  a  defend- 
ant absolutely.— Paris  v.  Ewing,  183  S.  W.  280. 

(B)  Afllmuwee. 

<S=»II35  (Tex.Civ.App.)  Where  the  record  con- 
tained no  assignment  of  error,  motion  for  new 
trial,  or  bill  of  exceptions,  and  no  fundamental 
error  is  suggested  or  observed,  the  judgment  will 
be  affirmed. — Simpson  v.  International  ft  G.  N. 
R.  Co..  183  S.  W.  10. 

^=»  1140(4)  (Mo.App.)  Where  error  renders  it 
impossible  to  ascertain  whether  the  entire 
amount,  or  what  portion  thereof,  was  awarded 
on  the  erroneous  basis,  remittitur  cannot  cure 
the  error,  and  the  judgment  must  be  reversed. — 
Shafer  v.  Harvey,  183  S.  W.  670. 

®=>I  140(1)  (Mo.App.)  Court  of  Appeals  must 
require  a  remittitur  as  a  condition  of  affirmance 
in  case  of  excessive  damages. — Young  v.  Bacon, 
183  S.  W.  1070. 
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(D)   BevevMil. 

9s>ll70  (Tex.CiT.App.)  In  an  action  for  com- 
mission  for  effecticg  a  sale  of  land,  where  the 
evidence  as  to  plaintifTs  right  to  commission  was 
conflicting,  the  impropriety  of  allowing  leading 
qnestions  to  plaintiff  as  to  defendant's  promise 
cannot  be  held  harmless  under  rule  62a  (149  S. 
W.  x)  and  the  indgment  affinned.— Britain  t. 
Rice,  183  S.  W.  M. 

«=s>ll70  (Tex.Clv.App.)  Where  a  written  state- 
ment of  plaintiff,  talcen  shortly  ^ter  his  injory, 
was  not  permitted  to  be  taken  with  the  jury  in 
retirement,  the  error  was  sufficient  to  require  re- 
versal. In  spite  of  rule  62a  (149  S.  W.  x),  prohib- 
iting reversal  unless  the  error  probably  caused 
the  rendition  of  an  improper  judgment. — Trinity 
ft  B.  V.  Ry.  Co.  V.  Lunsford,  183  S.  W.  112, 
^=3 1 170(1)  (Tei.CIv.App.)  Appellate  courts  are 
not  authorized  to  reverse  for  immaterial  er- 
rors, and  an  assignment  not  pointing  out  an  er- 
ror which  probably  caused  injury  cannot  be  sus- 
tained.—Wolnitzek  V.  Lewis,  1^  S.  W.  819. 
«=3 1 170(12)  (Tex.Giv.App.)  A  technical  error 
in  a  judgment  which  could  be  corrected  by  the 
appellate  court  would  not  be  cause  for  reversal 
of  judgment.— St  Ijouis,  B.  &  H.  Ry.  Co.  v. 
Green,  183  S.  W.  829. 

$=all73  (Tei.Civ.App.)  Where  one  of  two  car- 
riers, defendants  in  action  for  damages  to  ship- 
ment of  cattle,  had  instructed  verdict  in  its  fa- 
vor, and  the  other  suffered  judgment,  and  alone 
appealed,  the  jndgment,  though  reversed  and  re- 
maaded  as  to  the  appellant,  would  be  affirmed  as 
to  such  defendant. — San  Antonio  A  A.  P.  Ry. 
Co.  Y.  Shankle  A  lioae,  183  S.  W.  115. 
<&=>li73(l)  (Tex.Civ^App.)  Under  Rev.  St. 
1911,  art.  1997,  providing  that  there  shall  be  but 
one  indgment,  reversal  as  to  one  defendant  re- 
verses judKment  as  to  both. — Southwestern  Tele- 
graph ic  Telephone  Co.  v.  long,  183  S.  W.  421. 
«=>M73(1)  (Tex.Clv.App.)  Although  a  judg- 
ment must  be  reversed  as  to  the  several  lia- 
biUtiea  of  the  defendants  to  each  other,  that 
does  not  require  that  it  also  be  reversed  as  to 
the  liability  of  one  of  them  to  the  plaintiff. — 
Young  Men's  Christian  Ass'ii  t.  Jasse,  183  S. 
W.  867. 

«=»i  175(1)  (Ark.)  Where  the  court  below  erred 
in  refusingr  to  direct  verdict  for  plaintiff,  the 
amount  iieing  undisputed,  the  appellate  court 
will,  on  plaintiff's  appeal,  render  judgment  in 
its  favor. — Waxahacbie  Medicine  Co.  v.  Daly, 
183  S.  W.  741. 

<=»  1 1 75(6)  (Mo.App.)  Where  the  record  show- 
ed most  careful  proMcution  and  presentation  tst 
a  case,  but  the  evidence  was  wholly  insufficient 
to  justify  recovery,  judgment  for  plaintiff  will 
be  reversed  without  remand  for  probably  no 
more  evidence  could  be  procured  on  retrial. — 
—Clark  V.  Granby  Mining  &  Smelting  Co.,  188 
S.  W.  1099. 

«=»II75(1)  (Tex.Civ.App.)  ^  direct  provision 
of  Vernon's  Sayles'  Ann.  (Sv.  St  1914,  art 
1626,  where  the  judgment  below  is  reversed,  and 
there  is  no  matter  of  fact  to  be  aaoertained, 
damage  to  be  assessed,  and  the  matter  to  be 
decreed  is  not  uncertain,  the  court  will  render 
the  judgment  the  court  below  should  have  ren- 
dered.—Prudential  Life  Ins.  Co.  of  Texas  v. 
Smyer,  188  S.  W.  825. 

«=>li76(l)  (Mo.)  Where  the  daU  is  all  before 
the  court,  and  there  is  no  need  for  a  retrial,  an 
erroneous  judgment  will  be  reversed  and  re- 
manded, with  directions  to  enter  up  a  proper 
judgment— Parrish  v.  Treadway,  183  S.  W. 
580. 

^1176(1)  (Mo.)  Where  one  defendant  faUed 
to  plead,  but  the  jury  found  for  the  other  de- 
fendant, whose  right  was  based  on  the  absent 
defendant's  title,  and  no  judgment  was  rendei^ 
cd  as  to  the  absent  defendant,  there  was  no 
nnal  judgment,  and  the  case  must  be  reversed 
»nd  remanded  for  a  judgment  determining  the 


absent  defoidantfs  right— Minlam  r.  Sold,  188 
S.  W.  1037. 

€=>  1 1 77(7)  (MoApp.)  On  the  allegations  and 
evidence  held  that,  on  reversing  the  judgment 
against  defendant,  the  case  would  be  remanded 
for  a  new  trial  against  it. — S.  W.  Noggle  Whole- 
sale &  Mfg.  Co.  V.  Sellers  &  Marquis  Rooiing 
Co.,  183  S.  W.  659. 

(F)   Mandate    and    Proceedinar*    In    I<owev 
Conrt. 

<8=3|  195  (Ky.)  The  decision  of  the  Conrt  of  Ap- 
peals is  the  law  of  the  case  on  a  .subsi'nuent  trial 
where  the  evidence  is  substantially  the  same  as 
on  the  first  trial.— Cincinnati,  K  O.  &  T.  P.  Ry. 
Co.  v.  Goode,  183  S.  W.  264. 
«=»•  197  (Mo.App.)  WhCTe  Supreme  Court 
quashed  reversal  of  judgment  granting  new  tri- 
al, held,  that  Court  or  Appeals  could  not  re- 
verse on  ground  that  erroneous  instmetion  waa 
not  excepted  to. — Kinney  v.  National  Newnw- 
per  Ass'n,  183  S.  W.  1086. 

Where  Supreme  Court  quashed  judgment  of 
reversal  and  remanded  case,  held,  that  it  was 
the  duty  of  Oiurt  of  Appeals  to  consider  powts 
not  affected  by  the  point  considered  by  the  Su- 
preme Court— Id. 

Contention  baaed  on  failure  to  object  to  evi- 
dence upoa  which  erroneous  instruction  was 
based  hM  involved  in  the  case  presented  to  the 
Supreme  Court  so  as  to  prevent  consideration 
after  remand  from  the  Supreme  (Tourt— Id. 
«=s>l2l5  (Ky.)  Where  the  Court  of  Appeals  on 
a  former  appeal  has  approved  and  indicated  the 
instruetlons  that  should  be  given  on  s  new  trial, 
and  the  evidence  thereon  is  substantially  the 
same  as  on  the  first  trial,  no  instructions  other 
than  those  indicated  should  be  given. — Cincin- 
nati. N.  O.  &  T.  P.  Ry.  Co.  r.  Goode,  183  S,  W. 
264. 

Where  the  evidence  is  the  same  on  two  dif- 
ferent trials,  the  defendant,  having  failed  to  re- 
quest an  instruction  on  the  first  trial  based  upon 
the  evidence,  is  ctmdnded  from  complainant  of 
the  court's  refusal  to  give  such  instruction  on 
the  second  trial. — ^Id. 

Where  only  certain  instructions  were  consid- 
ered and  modified  on  a  former  appeal,  and  the 
court  did  not  direct  that  they  alone  should  be 
e^ven  on  another  trial,  an  instruction  not  criti- 
cized is  tacitly  approved,  and  becomes  the  law 
of  the  case,  and  should  be  given  on  the  second 
trial.— Id. 

APPEARANCE 

^=924(1)  (Mo.)  Filing  general  demurrer  and 
motions  to  the  petition  after  plea  to  the  juris- 
diction of  defendant's  person  is  overruled  held 
a  general  appearance  waiving  the  jurisdictional 
objection.— Walsh  v.  PuUtaer  Pub.  Co.,  183  S. 
W.  587. 

®=s>26  (Ky.)  Where  judgment  went  against  de- 
fendant, tiiough  its  motion  to  quash  the  sum- 
mons should  have  been  sustained,  yet,  after  re- 
versal on  appeal  for  that  reason,  defendant  will 
be  before  the  court — Stndebokfer  Oorp.  of  Amer- 
ica V.  MiUer,  183  S.  W.  256. 

APPOINTMENT. 

See    Executors    and    Administratora,    ^s»29; 
Guardian  and  Ward,  ig=»10, 13. 

APPORTIONMENT. 

See  Costs,  «3»60. 

ARGUMENT  OF  COUNSEL 

See  Appeal  and  Error,  «s»1060 ;  Criminal  Law. 
<S=>72O-T30,  1065, 1171;  OMal.  «=»109-133. 


See  Bail; 


ARREST. 

False  Imprisonment 
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n.  OH  GRIMIHAXi  0HABOE8. 

9:963  (Mo.)  A  police  officer  may  arrest  without 
warrant  whenever  he  baa  a  well-founded  and 
reasonable  belief,  based  on  facts  and  circum- 
stances presently  existing,  that  a  felony  is  being 
committed,  though  such  belief  is  groundless,  or 
be  may  arrest  upon  suspicion  any  person  guilty 
of  a  recent  felony,  whether  the  officer  be  advised 
thereof  or  not— State  v.  Whitley,  183  S.  W.  317. 
«=>63  (Tex.Cr.App.)  Code  Or.  Proc.  1911,  art. 
262.  authorizing  an  officer  to  pursue  and  arrest 
witnout  warrant,  where  he  is  satisfactorily 
shown  that  a  felony  has  been  committed,  and 
that  the  offender  is  about  to  escape,  so  that 
there  is  no  time  to  procure  a  warrant,  held  ap- 
plicable to  the  facte.— Bader  v.  Sute,  183  S.  W. 
146. 

ARSON. 

See  Criminal  Liaw,  «=a9S5. 

ASSAULT  AND  BATTERY. 

See  Homicide,  «=>310. 

I.  OXVXIi  UABIUTT. 

(A)  Acta  CoiMtltatlnK  Asuanlt  or  Battery- 

and  UablUtr  Tli«r«for. 

4s>l2  (Ark.)  In  action  for  assault,  provocation 
may  be  shown  in  mitigation  of  punitive  dam- 
ages, even  to  the  extent  of  entirely  excluding 
such  damages  when  it  is  irresistible  and  solely 
responsible  for  the  assanlt,  if  the  provocation 
is  immediate  or  so  recent  as  to  constitute  a  part 
of  the  res  gestae.— Cooper  v.  Demby,  183  S.  W. 
185. 

<B)  Aetlona. 

9=929  (Ark.)  In  action  for  assanlt,  evidence  for 
defendant  that  plaintiff  had  the  reputation  of 
being  a  quarrelsome  man  who  went  armed,  and 
was  known  as  a  gun  fighter,  wns  admissible. — 
Cooper  V.  Demby,  183  8.  W.  185. 
«=»37  (Ark.)  In  action  for  assault,  provocation 
of  such  a  character  as  to  make  tbe  impulse  ir- 
resistible and  to  be  solely  responsible  for  the 
assault  will  not  affect  tbe  compensatory  dam- 
ages.—Cooper  V.  Demby,  183  S.  W.  188. 
^»38  (Ark.)  In  action  for  assault,  the  com- 
pensatory damages  include  such  items  as  loss 
of  time,  bodily  suffering,  impaired  physical  and 
mental  powers,  mutilation,  disfigurement,  ex- 
T>en8e  of  attendance,  etc.— Cooper  v.  Demby,  183 
S:  W.  185. 

9=>39  (Ark.)  If  defendant  bad  a  reasonable  ex- 
cuse arising  from  the  provocation  or  fault  of 
plaintiff,  but  not  sufficient  to  entirely  justify  the 
assault,  damages  ought  not  to  be  assessed  by 
way  of  punishment— Cooper  v.  Demby,  183  S. 
W.  186. 

<S=»42  (Ark.)  The  extent  to  which  punitive  dam- 
ages may  be  mitigated  is  a  question  of  fact 
for  the  jury  in  each  particular  case,  and  de- 
ponds  upon  the  nature  and  character  of  the 
provocation.— Cooper  ▼.  Demby,  183  S.  W.  186. 

ASSESSMENT. 

See  Damages,  9s»208-221 ;  Insurance,  9=9738, 
743 ;  Municipal  Corporations,  9=»450-613; 
Taxation,  9=9362^.  461. 

ASSETS. 

See  Execntora  and  Administrators,  9=»60. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  ISmr,  9=>71&-742;  Oilminal 
Law,  9=>1129. 

ASSIGNMENTS. 

See  Bills  and  Notes,  9=>211 ;  Dower,  «=»112; 
Forgery,  ^s»10!) :  Fraudulent  Conveyances  ; 
Judgment,  9=>683;  Mortgages,  9=s>693;  Ven- 
dor and  Purchaser,  9=>261:  Witnesses,  ^=> 
143. 


X.  BEQUIBITEB  AMD  TAUDITT. 
(B)   Moile   and   SnBclener   of  Aaaisameat. 

€=>49  (Tenn.)  Negotiable  Instruments  Law,  { 
189,  does  not  prevent  an  appropriation  of  a 
fund  in  the  tank  by  the  parties  to  a  check  to 
meet  its  payment  when  such  appropriation  is 
brought  to  the  attention  of  the  bank  before  it 
has  paid  out  the  money. — People's  Nat.  Bank 
V.  Swift,  183  S.  W.  725. 

m.   BIGHTS   AHD   UABIUTrBB  OF 
PARTIES. 

€=s>l  13  (Ark.)  The  buyer  of  a  mercantile  busi- 
ness, who,  as  part  of  the  price,  contracted  to 
pay  debts  of  the  seller,  was  Uable  to  the  asaognee 
of  the  seller's  creditor.— National  Trust  &  (S«d- 
it  Co.  V.  Polk,  183  S.  W.  195. 

XV.  AOnONS. 

€=9l3l  (Tex.Civ.App.)  An  assignee  of  the  fa- 
ther and  mother  of  one  who  died  in  New  Mex- 
ico nnmarried  and  without  issue  need  not  al- 
l^e  that  there  was  no  administration  in  New 
Mexico,  in  view  of  Vernon's  Sayles'  Ann.  Civ. 
St.  1914,  art.  3209,  providing  for  administra- 
tion in  Texas  on  estates  of  nonresidents. — ^Pecos 
A  N.  T.  Ry.  Co.  v.  Porter,  188  S.  W.  98. 
9=>I38  (Ark.)  In  a  suit  by  the  assignee  of  a 
creditor  of  the  seller  of  a  mercantile  bosinew 
against  tbe  seller  and  buyer,  question  whether 
the  buyer  assumed  payment  of  the  seller's  debt 
as  part  of  the  price  held  for  the  jury  nndcr 
the  evidence. — National  Trust  &  Credit  Go.  y. 
Polk,  183  S.  W.  196. 

9=>I38  (Tex.Civ.App.)  In  action  by  assignee, 
refusal  to  submit  to  jury  question  whether  as- 
signee was  tbe  owner  of  the  claim  sued  oo  held 
proper.— Day  v.  Van  Horn  Trading  Co.,  183  & 
W.  85. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

ASSOCIATIONS. 

See  Evidence,  9=>22. 

ASSUMPSIT,  ACTION  OF. 

See  Work  and  Labor. 

ASSUMPTION  OF  RISK. 

See  Master  and  Servant,  9=»217-226,  296. 

ATTACHMENT. 

See  Execution;   Garnishment;   Homestead;    Se> 
questration. 

I.   RATirBE  AKD  OBOUHOS. 

(A>  Matorc  ot   Hemedy,  Uauaea  of  Aotloa, 
and  Parties. 

^9 1 9  (Tex.Civ.App.)  ThooRh  more  than  one 
defendant  is  sued,  it  is  not  necensary  that  an 
attachment  shouki  apply  to  more  than  one  of 
them.—House  v.  Rouse,  183  S.  W.  379. 

V.  rEVT,   IJtEir.  ANB  OUSTODT  AHB 
DISPOSITIOir  OF  PBOPEBTT. 

9=>202  (Ky.)  Buyer,  who  had  paid  seller  more 
than  the  value  of  staves  delivered  under  con- 
tract on  attachment  by  seller's  creditors,  heli 
entitled  to  a  preferred  lien  on  the  proceeds  of 
the  staves  to  extent  of  the  overpayment — £2arly 
V.  Meadow,  183  S.  W.  229. 

A  creditor,  who  had  been  paid  the  fall  par- 
chase  price  of  timber  sold  to  an  insolvent,  bad 
no  interest  whatever  in  a  fund  on  deposit  to  the 
insolvent's  credit  and  could  not  complain  of  an 
order  of  distribution. — Id. 

Where  the  wife  of  an  insolvent  debtor  owned 
one-httlf  of  the  land  and  one-half  of  timber  in- 
volved, she  should  be  made  a  party  and  given  an 
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opportunity  to  assert  ber  rights  before  final  dis- 
tnliution  amonic  ber  huDbaiid's  creditoia.— Id. 

ATTESTATION. 

See  WlIlB.  «s>118,  302. 

ATTORNEY  AND  CUENT. 

See  Criminal  liaw,  «=3919;  District  and  Prose- 
cuting AttomeTs;  Partition,  $=3114;  Trial, 
<8=»10S-13S;   Witnesses,  «=>144. 

ATTRACTIVE  NUISANCES. 

See  Negligence,  «=s>S8. 

AUDIT. 

See  Corporatioiis,  «=>667. 

AUTHORITY. 

See  Alteration  of  Instruments;  Priadpal  and 
Agent,  «=Bl04:-13a. 

AUTOMOBILES. 

See  Animals,  «=352;  BvMence,  «=>474^,  483, 
539;  Highways,  «=»176,  177,  184;  Master 
and  Servant,  <S=>278,  302 ;  Munidjpal  Cor- 
porations, <S=>706;  Railroads,  «=»S50,  356, 
398,  400 ;   Trover  and  Conversion,  «=>7,  10. 

AVOIDANCE. 

See  Infants,  4=>81. 

BAIL 
n.  iH  cBDairAi.  pbosecutions. 

«=>94  (Mo.App.)  An  appeal  in  scire  facias  pro- 
ceedings on  forfeiture  of  a  bond,  where  there  is 
no  bill  of  exceptions,  and  t)ie  petition  for  scire 
facias,  the  answer  of  defendant's  sureties,  and 
their  motion  for  new  trial  and  in  arrest  of 
judgment  are  not  in  the  transcript,  while  no 
assignments  of  error  or  briefs  are  filed,  will  be 
dismissed  for  failure  to  comply  with  the  statute 
and  the  rules  of  the  Court  of  Appeals.— State 
V.  Thomburgh,  183  S.  W.  643. 

BAILMENT. 

See  Innkeepers. 

«s>3l(8)  (Mo.App.)  In  an  action  for  the  death 
of  plaintiff's  busbancl  killed  by  a  boiler  explo- 
sion, evidence  held  insufficient  to  establish  de- 
fendant's ne^igance  la  repairing  the  boiler 
which  it  loaned  to  deceased. — Clark  v,  Granby 
Mining  and  Smelting  Co.,  183  S.  W.  1099. 

BANKRUPTCY. 

See  Champerty  and  Maintenance,  4S97. 

n.  PBTZnON,  ADJUDIOATIOK,  WAS- 

BAHT,  AMD  OVSTODT  OP 

PROPERTY. 

(A)  Jarladletlom  aad  Coarse  of  Procednre 

ia  General. 

4s»20<l)  (Tenn.)  Bankmptcy  proceedings  In 
which  there  has  bem  no  adjndication  or  ap- 
pointment of  receiver  do  not  deprive  state  court 
of  jorisdictioa  of  general  creditors'  bill.— Mor- 
nn  Bros.  y.  Dayton  Coal  &  Iron  do.,  188  S. 

m.  AgMQWaCBHT,  ADamngTBATIOW. 

AHS  DISTRIBUTION  OF  BAITK- 

RXJPT'8  ESTATE. 

(B)  AsaiKameat,    aad    Title,    Klarlitii,    aad 
Remedies   of  Traatee   ia   Geaeral. 

^•64  (Tenn.)  mie  right  of  set-oft  of  a  note 
held  by  a  bank  against  its  depositor  extends  to 
the  bank  against  his  tnistee  in  bankruptcy.— 


Conquest  v.  Broadway  Nat.  Bank,  183  S.  W. 

160. 

(D)   Administration  of  Estate. 

4=»268  (Ey.)  Where  a  bankrupt  has  no  title- 
to  land,  sale  thereof  by  referee  conveys  no  title 
as  against  persons  not  parties   to  bankruptcy 
proceeding.— Anderson  v.  Davgherty,  183  S.  W. 

V.   RIOHTS,   REMEDIES.   AND   DIS> 
CHARGE  OF  BANKRUPT. 

<&=>43l  (Tex.  Civ.  App.)  Where  defendant, 
against  whom  judgment  was  recovered  in  iua- 
tioe  court,  appealed,  and  was  then  adjudicated 
a  hankmpt  and  discharged,  so  that  on  appeal 
judgment  went  for. him,  sureties  on  his  appeal 
bond  were  also  protected. — Cisco  Oil  Mill  v. 
Shepherd,  183  S.  W.  13. 

BANKS  AND  BANKING. 

See   Bankruptcy,   ®=>154:    Corporations,   «=» 
591 ;  Estoppel,  *=e8 ;   False  Pretenses,  «=»7. 

m.  PUNCTXONB  AND  DEAXJNCW. 

(C)   Deposits. 

€=>I29  (Mo.App.)  A  bank  which  received  a 
draft  from  a  depositor  drawn  b:^  the  latter,  is- 
suing its  deposit  slip  and  entering  the  deposit 
on  the  depositor's  account,  it  being  later  check- 
ed out,  became  absolute  owner  oi  the  draft. — 
Haas  T.  Kings  County  Fruit  Co.,  183  S.  W. 
67ft 

That  a  bank  intends  to  charge  back  the  amount 
of  a  draft  deposited  in  case  it  is  not  paid  does 
not  divest  its  title. — Id. 

That  the  depositor  of  its  own  draft  in  bank, 
being  credited  with  the  amount  and  checking  it 
out,  was  interested  in  its  payment,  was  no  proof 
that  the  bonk  did  not  become  owner. — Id. 

That  the  bank  in  which  a  draft  was  deposited 
by  the  drawer  demanded  payment  of  the  latter 
Upon  the  drawee's  stopping  the  money  in  transit, 
was  no  evidence  tliat  the  bank  did  not  become 
owner  of  the  draft  by  crediting  the  drawer's 
account. — Id. 

«=»I34(9)  (Mo.App.)  Where  a  mortgagor  sells 
mortgaged  property,  converts  the  proceeds,  and 
deposits  tbem  in  his  bank  to  his  credit  as  a 
general  deposit,  without  notice  to  the  bank 
whence  they  came,  he  thereby  becomes  the  bank's 
creditor,  and  the  bank  may  Apply  the  amount 
on  his  indebtedness  to  it,  without  his  consent. 
— Crider  Bros.  Commission  Co.  v.  Farmers'  Nat. 
Bank  of  Ludlow,  183  S.  W.  648. 

«=3l34  (Tenn.)  Where  on  death  of  a  depositor 
the  bank  holds  his  note,  it  ma^  set  oC  the 
amount  thereof  against  his  deposit,  though  the 
note  is  not  yet  due,  regardless  of  whether  the 
bank's  right  be  regarded  as  a  lien  or  not. — Con- 
quest v.  Broadway  Nat.  Bank,  183  S.  W.  160. 

The  right  of  set-off  of  a  note  held  by  a  bank 
against  its  depositor  extends  to  the  bank  against 
the  assignee  for  the  benefit  of  creditors  of  the 
depositor.— Id. 

The  right  of  set-off  against  the  depositor  of  the 
amount  of  bis  note  held  by  the  bank  extends  as 
against  the  administrator  of  the  depositor,  who 
on  his  death  is  insolvent. — Id. 

A  bank  cannot  be  deprived  of  the  right  to  set 
off  against  the  estate  of  a  decedent  depositor  the 
amount  of  a  note  held  by  it  against  him  by 
the  assignment  of  the  deposit  to  the  widow  as 
her  years  support,  since  she  claims  through  her 
husband. — ^Id. 

(S=3 140(3)  (Tenn.)  Facts  held  to  constitute  an 
acceptance  of  a  check  by  a  bank  within  Nego- 
tiable Instruments  Law,  |  137,  relati^to  ac- 
ceptance by  retention  of  the  check.— People's 
Nat.  Bank  v.  Swift,  183  S.  W.  725. 
«=3l40(4)  (Tenn.)  A  bank  held  estopiied  as 
against  the  payee  of  a  check  to  deny  that  pro- 
ceeds of  a  draft  drawn  through  it  by  the  drawer 
of  the  check  had  been  appropriated  to  pay  the 
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check.— People's  Nat.  Bank  v.  Swift,  183  S.  W. 
726. 

«=9l48^)  (Tenn.)  Independently  of,  as  well  as 
under,  Negotiable  Instruments  Act,-  §§  23,  65, 
a  bank  is  not  liable,  where  an  agent  of  a  de- 
positor, authorized  to  draw  and  issue  checks, 
forges  the  names  of  payees,  and  then  cashes  the 
checks. — Litchfield  Shuttle  Co.  v.  Cumberland 
VaUey  Nat  Buuk,  183  S.  W.  1006. 

$=>I53  (Mo.App.)  Where  bank  receives  a  de- 
posit under  an  agreement  with  the  deimsitor  to 
pay  it  over  to  the  rightful  owner,  the  relation- 
ship of  debtor  and  creditor  with  respect  to  such 
deposit  does  not  rise  between  the  bank  and  the 
dopoaitor.— Crider  Bros.  Commission  Co.  t. 
Farmers'  Nat.  Bank  of  Ludlow,  183  S.  W.  648, 

<S=»I54(1)  (JIo.App.)  Where  'bank  receives  de- 
posit with  knowledge  of  another's  ownership, 
and  agrees  with  the  depositor  to  pay  it  over  to 
the  owner,  and  refuses  to  perform  such  agree- 
ment, the  owner  has  an  action  against  it  for 
money  had  and  received. — Crider  Bros.  Com- 
mission Co.  T.  Farmers'  Nat.  Bank  of  Ludlow, 
183  S.  W.  648. 


» 1 54(9)  (Mo.App.)  In  an  action  for  money 
received  by  bank  with  notice  that  it  was  de- 
rived by  plaintiflTs  mortgagor  from  the  sale  of 
mortgaged  cattle  and  nnder  agreement  with 
mortgagor  to  pajr  it  over  to  plaintifF,  evidence 
held  to  make  notice  and  agreement  questions  for 
jury.— Crider  Bros.  Commission  Co.  v.  Farmers' 
Nat  Bank  of  Ludlow,  183  S.  W.  648. 
<S=»I54(7)  (Mo.App.)  Letters  between  a  bank 
in  which  a  draft  was  deposited  and  others  in- 
volved in  the  collection,  written  after  contro- 
versy arose  between  drawer  and  drawee,  held 
no  evidence  that  the  bank  of  deposit  took  the 
draft  only  for  collection.— Haas  v.  Kings  Coun- 
ty Fruit  Ca,  1&3  S.  W.  676. 

®:»I54(8)  (Tex.Civ.App.)  In  action  against 
trust  company  to  collect  balance  of  alleged  de- 
posit, evidence  held  to  show  that  there  was 
sale  of  stock  to  trust  company  for  consideration 
paid  by  deposit  certificate. — Alamo  Trust  Co.  v. 
Prudential  Life  Ins.  Co.  of  Texas,  183  S.  W. 
787. 

BAR. 

See  JTndgment,  9=»5B0. 

BASTARDS. 

See  Wills,  «=»229. 

IV.  PROPEBTT. 

«=>I02  (Tenn.)  Shannon's  Code,  g  4169,  riving 
the  natural-born  child  of  "any  woman"  the 
right  of  inheritance,  applies  where  the  mother 
was  a  slave  at  birth  of  the  child,  in  view  of 
Acta  1865,  1866,  c.  40,  giving  i>erson8  of  color 
rMit  to  inherit— Tigert  v.   Wells,   183   S.   W. 

Shannon's  Code,  §  4169,  gives  a  natural  grand- 
child right  to  inherit  from  the  mother  of  its 
parent  who  was  an  illegitimate.— Id. 

Where  natural-born  person  died  in  March, 
1867,  it  will  be  presumed  she  died  after  enact- 
ment of  Act  March  8,  1867  (Shannon's  Code,  § 
4168),  giving  natural-born  children  right  to  in- 
herit—Id. 

«s>l04  (TennO  Under  Shannon's  Code,  i  4166 
(Code  1868,  f  2423),  an  illegitimate  child  is  heir 
of  another  illegitimate  child  of  same  mother  who 
dies  unmarried,  childless,  motherless. — ^McCSine 
V.  Ridley,  183  S.  W.  736. 

Under  Shannon's  Code,  §  4166  (Code  1858, 
§  2423),  lawful  grandchildren  of  illegitimate 
are  heirs  of  another  illegitimate  child  of  same 
mother  who  dies  unmarried,  childless,  mother- 
lesB.- Id. 

BATTERY. 

See  Assault  and  Battery. 


BEST  AND  SECONDARY  EVIDENCE 

See  Criminal  Law,  <8=s>402;  Bvidoice.  «9l9»- 

177. 

BIAS. 

See  Jury,  «=97;    Witnesses,  «=s>370,  374. 

BILLIARD  HALLS. 

See  Incenses,  4=37 ;  Municipal  Corporstkns, 
«s>594.. 

BILL  OF  EXCEPTIONS. 

See  Exceptions,  Bill  of. 

BILLS  AND  NOTES. 

See  Alteration  of  Instruments,  «=3l2;  Appeal 
and  Error,  «=9880 ;  Banks  and  Banldng.  «» 
140;  Corporations,  <S=>92 ;  Evidence,  «=31". 
441;  Frauds,  Statute  of,  *=>21;  Limiu- 
tion  of  Actions,  €=32,  163;  Principal  and 
Surety,  iS=>33,  105,  1Q&,  161;  Snbscriptiooa, 
«=»15. 

I.  REQUISITES   ABD  VAIXDITT. 

(F)  vallOltT. 

«=9 103(2)  (Tenn.)  Statements  of  an  agoit  of  a 
corporation  that  its  stock  was  worth  more  than 
it  had  been  when  purchased  by  defendant,  by 
which  defendant  was  induced  to  renew  his  note 
given  for  the  price,  were  not  mere  future  prom- 
ises.—Madison  Trust  Co.  T.  Stahlman,  183  & 
W.  1012. 

II.    OONSTRUOTION  AND  OPEBATIOH. 

€=3l23(2)  (Ark.)  Where  a  note  is  signed  with 
the  name  of  a  corporation,  followed  by  the 
names  of  officers,  giving  their  official  title,  in- 
dicating that  they  are  signing  in  their  official 
capacity,  the  corporation  alone  is  bound. — Bank 
of  Corning  v.  Nimnich,  183  S.  W.  756. 

Where  the  name  of  the  corporate  maker  was 
signed  "per"  the  secretary  and  treasurer,  pa- 
sons  alsb  signing  the  note  with  the  word  "direc- 
tor" following  their  signatures  are  to  be  deem- 
ed personally  liable  as  makers. — Id. 
«=s>i34  (Mo.)  Where  a  note  payable  to  maker 
and  indorsed  in  blank,  was  transferred  by  de- 
livery to  the  maker  of  an  agreement  to  return 
the  note  on  return  of  stock  for  which  it  was 
given,  the  instruments  could  be  construed  to- 
gether, although  another  also  signed  the  agree- 
ment.— Simpson  v.  Van  Laningham,  183  8.  W. 
324. 

rV.  BEOOTIABILITT  ABB  TRABBFEB. 
(O)   Transfer  'Without  Imdoraeiaeat. 

e=>2 1 1  (Mo.)  Notes  payable  to  maker  and  in- 
dorsed in  blank  by  him  are  pimible  to  bearer 
and  negotiable  by  delivery.--Simp8on  ▼.  Van 
Laningham,  183  S.  W.  324. 

V.   RIGHTS  ABB  UABIUTIES  OB  IB. 
DORSEMEBT  OR  TRAB8FER. 

(B)  IndomeBieat  for  Trauater. 

®=>277  (Tex.Civ.App.J  An  insurance  company, 
which  issued  its  stock,  contravening  Constitu- 
tion and  statute,  for  a  note,  and  Indorsed  before 
maturity  to  a  thiid  person  aa  part  consideration 
for  property  transferred,  waa  liable  to  the  third 
person  on  its  indorsement— Prudential  Idfe  Ins. 
Co.  of  Texas  v.  Smyer,  183  S.  W.  825. 
@=>28l  (Mo.App.)  It  was  the  duty  of  a  bo<d- 
ness  man,  indorsing  a  note  to  his  bank,  to  learn 
the  terms  of  his  indorsement. — First  Nat  Bank 
V.  Soltz,  183  S.  W.  675. 

<S=>309  (Mo.App.)  In  action  to  recorer  amount 
paid  by  plaintiff  as  accommodation  maker  of  a 
note,  eWdcnce  held  not  to  sustain  allegati<>ns 
that  he  signed  note  for  bank,  whose  cashier 
signed  as  principal,  and  that  the  bank  recnvtMl 
the  proceeds.— Tevault  v.  Citizens'  State  Bank, 
l&S  S.  W.  358. 
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(D)   Bona  FMe  Pnreliaaers. 

«»334  (Tenn.)  The  nile  that  notice  affecting 
the  holder  of  a  note  mnst  exist  at  the  time  he 
acquires  the  instrument,  and  that  notice  c^  a 
defense  received  when  a  renewal  note  is  taken 
does  not  deprive  the  holder  of  the  right  to  claim 
as  a  bona  fide  parchaser,  does  not  apply  to  a 
corporation  payee  which  transfers  the  note  to 
another  corporation  under  the  same  manage- 
ment which  talces  a  renewal. — Madison  Trust 
Co.  T.  Stahlman,  183  S.  W.  lOlZ 
$=>343  (Mo.)  Plaintiff,  who  purchased  notes 
after  maturity  from  the  bank,  which  had  full 
knowledge  of  the  collateral  agreement  for  return 
of  notes,  held  not  entitled  to  recover.— Simpson 
V.  Van  Laningham,  183  S.  W.  324. 
«s>362  (Tenn.)  In  view  of  Banking  Act  N.  T. 
I  180,  BUbsec.  1,  empowering  bankmg  corpora- 
tions to  act  as  agent,  a  trust  company  suing 
on  a  note  taken  by  it  from  anotiier  trust  codi- 
pany  under  the  same  management  and  control 
held  chargeable  with  fraud  of  the  latter  corpo- 
ration in  procuring  the  note.— Madison  Trust 
Co.  V.  Stahlman.  183  S.  W.  1012. 
4s»37S  (Tex.GivJVpp.)  A  note  violative  of  a 
statute  is  void,  even  in  the  hands  of  obe  other- 
wise a  bona  fide  bolder.— -Prudential  Life  Ins. 
Co.  of  Texas  ▼.  Smyer,  183  S.  W.  826. 

in.  PRESEimfXXT.  DElCAim.  xo- 
TIGE.  AKD  PROTEST. 

«s»422(l)  (Mo.App.)  That  an  indorser  of  a 
note  containing  waiver  of  demand,  notice,  and 
protest  could  not  read  and  write  is  immaterial, 
unless  the  indorsee  knew  the  fact. — First  Nat 
Bank  v.  Soltz,  183  8.  W.  675. 

Indorser  of  note  containing  waiver  of  demand, 
notice,  and  protest,  who  kept  a  checking  account 
with  the  transferee  bank,  should  have  notified  it 
of  his  inability  to  read  and  write.  If  be  desired 
protection  on  such  account. — Id. 

Vm.   ACTIONS. 

4=3443(4)  (Mo.App.)  One  holding  a  note  free 
from  infirmity  merely  for  collection  may  sue 
thereon  in  his  own  nama— Hill  v.  DiUon,  183 
8.  W.  1088. 

9=»452(3)  (Mo.App.)  In  suit  on,  a  note  given 
for  mining  stock  defended  for  fraud  practiced 
in  the  sale,  where  the  question  of  fraud  was 
eliminated  by  a  prior  adjudication  in  favor  of 
plaintiff,  defense  of  failure  of  consideration 
held  not  available.— Hill  v.  DiUon,  183  S.  W. 
1088. 

4=»473  (Tex.Civ.App.)  In  action  on  a  note,  an 
answer  held  to  support  a  judgment  for  defend- 
ants against  codefeudants. — Clevenger  v.  Com- 
mercial Guaranty  State  Bank,  183  S.  W.  65. 

«=s>496(S)  (Tex.Civ.App.)  As  under  Rev.  SUt. 
1911,  art.  588,  the  validity  of  an  indorsement 
of  a  note  cannot  be  attat^ked  unless  it  is  special- 
ly questioned  in  the  pleadings,  there  is  a  pre- 
sumption that  an  indorsement  in  blank  was 
made  before  maturity,  and  the  holder  is  pre- 
sumed to  be  the  owner. — First  Nat  Bank  of 
Gamer,  Iowa,  v.  Smith,  183  S.  W.  862. 
«=>497(2)  (Tex.Civ.App.)  One  claiming  to  be  a 
bona  fide  holder  of  a  note  has  the  burden  of 
showing  that  it  acquired  the  note  before  maturi- 
ty.— First  Nat.  Bank  of  Gamer,  Iowa,  v.  Smith, 
183  S.  W.  862. 

®=>50l  (Ark.)  In  an  action  on  a  note  given  by 
tenant  to  secure  supplies  and  signed  by  landlord, 
evidence  that  neither  tenant  nor  plaintiff  had 
paid  for  picking  of  cott<»i  delivered  to  plaintifE 
held  inadmissible;  it  being  immaterial  what  be- 
came of  the  proceeds  of  the  cotton,  if  not  ap- 
plied on  the  note.— Browne  v.  Sanitary  Grocery 
Co.,  183  8.  W.  958. 

4s>50l  (Mo.)  Where  defendant  purchased  cor- 
porate stock,  giving  in  return  his  notes  and  took 
an  agreement  from  the  seller  to  return  the  notes 
at   maturity   in   exchange   for   the   stock   at   de- 


fendant's election  and  defendant  then  deposited 
the  stock  indorsed  in  blank  as  collateral  for  the 
notes,  evidence  that  defendant  made  efforts  to 
secure  a  return  of  stock  in  order  to  secure  can- 
cellation of  notes  given  therefor,  under  agree- 
ment, was  admissible,  in  an  action  on  the  notes 
by  a  purchaser  with  notice,  on  the  issue  of  at- 
tempt to  comply  with  the  agreement. — Simpson 
V.  Van  Laningham,  183  S.  W.  324. 
®=>537(8)  (Ark.)  In  an  action  on  a  note  signed 
by  defendant  and  another,  where  the  evidence 
conclusively  showed  that  after  the  holder  ap- 
plied the  proceeds  of  cotton  delivered  to  it  by 
defendant's  comaker  a  balance  remained,  ver- 
dict was  properly  directed  in  favor  of  the  hold- 
er.—Browne  v.  Sanitary  Grocery  Co.,  183  S. 
W.  939. 

<8=»537(6)  (Tex.Civ.App.)  In  an  action  on  a 
note,  the  question  whether  plaintiff  acquired  it 
before  maturity  for  value  without  notice  held 
for  the  jury.— First  Nat.  Bank  of  Gamer,  Iowa, 
V.  Smith,  183  S.  W.  862. 

4=>538(1)  (Mo.App.)  In  suit  against  an  in- 
dorser, instruction  based  on  the  theory  that  he 
merely  signed  in  blank  held  properly  refused, 
where  all  evidence  showed  he  signed  a  written 
Qonttact  of  indorsement.- First  Nat  Bank  v. 
Solta,  183  S.  W.  675. 

^=3540  (Tex.Civ.App.)  The  court  rendering 
judgment  against  all  persons  signing  as  maker 
and  indorser  and  for  some  of  the  makers  against 
comakers  or  indorser  must,  as  required  by  Ver- 
non's Sayles*  Ann.  Civ.  St.  1914,  art.  6332, 
direct  older  of  execution.— Clevenger  v.  Com- 
mercial Guaranty  State  Bank,  183  S.  W.  66. 

BONA  FIDE  PURCHASERS. 

See  Bills  and  Notes,  «=3334-376;  Homestead, 
®3»129;  Mortgages,  «=»174;  Vendor  and 
Purchaser,  «=>224-244. 

,    BONDS. 

See  Appeal  and  Error,  9=3387;  Bail;  Corpo- 
rations, «=>471,  473;  Counties,  <8=>99,  101; 
Drains,  i8=18;  Injunction,  <S=148,  235,  241; 
Municipal  Corporations,  *=»346;  Principal 
and  Surety;    Sequestration,  €=>20. 

BOOKS  OF  ACCOUNT. 

See  Evidence,  «=3354. 

BOUNDARIES. 

See  Municipal  Corporations.  4=385,  450;  Trial, 
«=>194;    Witnesses,  iS=>i60. 

I.  DESOXUPTIOIT. 

4=>l  (Tex.Civ.App.)  Lines  and  boundaries  can- 
not be  constructed  with  reference  to  objects  that 
may  be  found  on  the  ground  as  indicating  the 
footsteps  of  the  surveyor,  where  there  are  no 
calls  in  the  grant  for  such  objects. — Stark  v. 
Adams,  183  8.  W.  6& 

4=>3(3)  (Ky.)  Where  there  was  a  conflict  be- 
tween the  courses  and  distances  given  in  deeds 
introduced  in  evidence  and  the  monuments  called 
for,  the  monuments,  being  well  established  by 
proof,  would  control — Shanahan  v.  Mclntire, 
183  S.  W.  529. 

4s»3(4)  (Mo.)  Whether  north.  line  of  lot  was  lo- 
cated in  line  of  street  as  platted,  or  as  opened, 
location  of  jog  in  west  line  held  not  affected  be- 
cause lot  could  not  extend  south  beyond  north 
line  of  an  alley.— Davis  v.  Alexander,  183  S.  W. 
563. 

n.  EVIDEHOE,  ASCERTAINMENT,  AND 
ESTABUSHMENT. 

*=»35(1)  (Tex.Civ.App.)  Testimony  that  the 
witness  knew  where  people  living  around  sur- 
veys recognized  the  boundaries  thereof  to  be,  did 
not  show  that  the  witness  knew  where  the  cor- 
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nen  wer«  and  was  inadmissible.— Thatcher  ▼. 
Matthews,  18S  S.  W.  810. 
«=>36(3)  (Tez.Civ.App.)  A  map  from  the  land 
office  was  admissible  in  an  action  to  define 
boundaries,  though  made  subsequent  to  the  be- 
ginnintr  of  the  action. — Thatcher  v.  Matthews, 
183  S.  W.  810.  - 

^=>37  (3)  (Ky.)  In  an  action  in  ejectment,  docu- 
mentary evidence  consisting  of  deeds  to  the 
land  in  question  held  sufficient  to  sustain  a  fina- 
ing  as  to  the  location  of  a  corner,  in  spite  of 
conflicting  oral  evidence. — Shanahan  v.  Mclntire, 
183  S.  W.  529. 

4=>37  (Tex.Civ.App.)  Under  the  facts  shown  on 
the  issue  as  to  location  of  a  corner,  held  that  a 
verdict  for  plaintiff  was  unauthorized. — Stark  v. 
Adams,  183  S.  \V.  .58. 

4s>37  (Tex.Civ.App.)  Testimony  of  surveyor 
that  he  ran  an  east  line  the  distance  called  for 
in  certain  field  notes,  held  insufficient  to  identify 
such  line  where  the  field  notes  called  for  no  dis- 
tance.—Kincheon  V,  Edwards,  183  S.  W.  92. 
<S=>37(3)  (Tez.Civ.App.)  Evidence  held  suffi- 
cient to  sustain  the  finding  of  the  jury  as  to 
proper  location  of  boundaries  of  plaintifTs  land. 
—Thatcher  v.  Matthews,  183  S.  W.  810. 
^=»43  (Tex.Civ^pp.)  In  a  suit  to  establish 
boundaries,  in  form  of  trespass  to  try  title,  the 
Judgment  need  not  recite  the  boundaries  estab- 
lished, but  it  is  sufficient  if  the  comers  are  es- 
tablished by  monuments  and  barriers,  if  such  a 
description  would  enable  the  sheriff  to  put  the 
successful  party  in  possession.— Thatcher  v. 
Matthews,  183  8.  W.  810. 
^s>48(l)  (Mo.)  Where  two  adjoining  owners, 
without  regard  to  a  division  fence,  asserted  title 
as  prescribed  by  law  for  tbe  obtention  of  a  title 
in  fee  by  adverse  possession,  the  estate  so  creat- 
ed is  not  affected  by  fact  that  fence  marking 
limits  of  their  adverse  possession  is  provm  not 
to  be  on  true  boundary  line.— Corrigan  r.  Early, 
183  8.  W.  574. 

4=>48(7)  (Mo.)  Where  each  adjoining  owner 
supposed  a  fence  to  be  on  the  true  line  and  only 
used  and  claimed  thereto,  neither  could  acquire 
title  aj^nst  the  other  by  adverse  possession.— 
Corrigan  ▼,  Early,  183  8.  W.  574. 

BRIDGES. 

See  Trial,  «»252. 

n.    BEOTTIATIOK  AWP  VSE  FOB 
TRAVEIk 

4=944(4)  (Mo.App.)  Mere  knowledge  of  defects 
in  bridge  would  not  bar  plaintiff's  recovery  for 
negligence,  if  he  was  exercising  ordinary  care  to 
avoid  it— Gal>bert  t.  Union  Depot  Bridge  & 
Terminal  Ey.  Co.,  183  S.  W.  673. 
«=>46(8)  (Mo.App.)  On  evidence  in  an  action 
against  a  bridge  company  for  damages  for  per- 
sonal injury  and  injury  to  wagon,  etc.,  defend- 
ant's alleged  negligence  in  leaving  excavation  on 
the  approach  open  and  unprotected  by  barricades 
or  lights  held  for  the  jury. — GaUbert  v.  Union 
Depot  Bridge  &  Terminal  Ky.  Co.,  183  a  W. 
673. 

BRIEFS. 

See  Appeal  and  Error,  <3=»761,  767. 

BROKERS. 

See  Contracts,  «s>10;  Evidence,  <d=>213 ;  li- 
censes, 4=97;  Pawnbrokers;  Trial,  $=>352; 
Usury,  €=>5. 

IT.   COMPENSATION  AMD  UEIV. 

4s>55  (Ark.)  A  broker,  who  had  no  exclusive 
agency  for  uie  sale  of  timber,  which  was  sold 
by  another  broker  to  a  buyer  whom  ttie  first 
had  fruitlessly  solicited  to  buy,  wag  not  entitled 
to  a  commissiou  from  the  owners,  as  was  the 
second  broker.— Scott  t.  Cleveland,  183  8.  W. 
187. 


43»6I  (1)  (Mo.App.)  Where  a  broker  procured 
a  purchaser  ready,  able,  and  willing  to  pay,  but 
defendant  was  not  able  to  give  possesotm  be- 
cause the  property  was  rented,  the  br(Aer  is 
entitled  to  his  commission  though  the  purchaser 
refused  to  buy.— Scott  v.  Barney,  183  8.  W.  656^ 
«=s>66  (Mo.App.)  Contract  l>etween  parties  that 
they  would  work  together  and  divide  thor  com- 
miasiona  on  tbe  sale  of  land  to  pioepective  buy- 
ers, made  after  they  had  shown  lan<&  controlled 
by  them  to  such  buyers,  h^d  not  void  for  want 
of  consideration. — Young  t.  Millon,  183  S.  W. 
356. 

V.  ACTIONS  rOS  COlfPENSA'nON. 

:  <8=s>82(l)  (Tex.Civ.App.)  Whore  a  broker  suing 
for  an  agreed  conunission  pleaded  tbe  facts  jnsti- 
f^iflg  recovery,  the  question  whether  the  allega- 
tion that  he  was  defendant's  agent  was  a  con- 
clusion and  not  a  fact,  and  whether  exception 
thereto  was  erroneously  sustained,  was  imma- 

I  terial ;  his  right  to  compensation  being  the  same 
regardlesa  of  that  question. — Robinson  t.  Ling- 

<  ner,  183  S.  W.  850. 

0=388  (Ark.)  In  a  broker's  action  for  a  cmn- 
mission,  where  there  was  evidence  to  warrant  a 
finding  that  his  efforts  to  make  a  sale  failed, 
and  it  was  finally  made  to  the  same  party  by 
another    broker,    with    whom    defendants    had 

I  made  a  like  contract,  refusal  of  charges  tha^ 
if  the  second  broker  induced  tbe  buyer  to  pur- 
chase after  plaintiff  had  failed  to  do  so,  vei^cl 
should  be  for  defendants,  was  error.— Scott  r. 
Cleveland,  183  S.  W.  197. 

'  ^=388  (Mo.App.)  In  an  action  to  recover  a  part 
commission  on  the  sale  of  farm  lands  under  a 
contract  to  work  together  and  to  divide  com- 
missions, evidence  held  to  make  plaintiff's  per- 
formance a  question  for  the  Jury.— Tomuc  ▼. 
Millon,  183  S.  W.  355. 

<8s>88(7)  (Mo.App.)  In  brokers'  action,  inatroe- 
tion  to  find  for  defendant  if,  to  plaintiffs^ 
knowledge,  defendant  understood  that  the  con- 
tract was  not  valid  tiecanse  not  in  writing, 
held  erroneous.— Bray  v.  Baird,  183  S.  W.  lOSOl, 

BUILDING  CONTRACTS. 

See  Contracts,  «=3302. 

BURGLARY. 

See  Indictment  and  Information,  «s>191. 

n.  PBOSECVTION  AND  FONISHMENT. 

^941(4)  (Ark.)  Evidence  in  a  prosecution  for 
breaking  into  a  smokehouse  held  sufficient  to 
sustain  a  conviction.— Holland  t.  State,  183 
8.  W.  »78. 

CANCELLATION  OF  INSTRUMENTS. 

See  Corporations,  ^=»117:  Fraudulent  Convey- 
ances, <9=924&-300;  Homestead,  «=>133; 
Quieting  Title;    Reformation  of  Instruments. 

CARNAL  KNOWLEDGE 

See  Bape. 

CARRIERS. 

See  Appeal  and  Error,  9s>1066;  Commerce, 
<S=»33;  Courts,  €=»489;  Damages,  «=>62; 
Evidence,  «=»359,  383;  Indemm^  «=>13, 
15;  Limitation  of  Actions,#=>21;  Trial,  «=> 
191,  251,  252,  253,  260;   Witnesses,  «=>37. 

I.    CONTROX  AND  REGni.ATIOIf  OF 

COMMON  CAKBIEBS. 

(A)  In   Oeaeral. 

€=>4  (Ark.)  Tbe  operator  of  an  incline  for  bire, 
who  undertook  to  carry  the  cargoes  ot  all  ves- 
sels plying  tbe  river  up  the  incline  to  the  cars  of 
a  railroad  company,  was  a  "common  carrier."— 
Joest  V.  Clarendon  &  Bosedale  Packet  Co..  ISS 
8.  W.  759. 


Digitized  by 


Google 


1217 


INDBZ-DIGBST 


n.   OABBXAOE    OF   GOODS. 

(B)  Bills  of  I.mdlBa;,  Slilpplnar  Reeelpts, 
and  Special  Cotttraota. 

9=369  (Tex.Civ.App.)  Where  testimony  of  sta- 
tion agent  that  he  had  authority  to  arrange  for 
reshipment  was  not  contradicted,  finding  that 
agreement  with  him  for  reshipment  was  not 
binding  held  error.— Whitley  v.  Gulf,  C.  4  S.  F. 
Ry.  Co.,  183  S.  W.  36. 

(D)  TraaaportatloB  and  Dellverr  br 
Carrier. 

«s>82  (Tenn.)  It  is  the  daty  of  an  express 
company  to  deliver  articles  to  the  consignee  in 
person  or  to  his  authorized  agent  at  his  place 
of  business  or  residence. — Southern  Express  Co. 
T.  Potter  Bros.,  183  S.  W.  157. 
«=>9I  (Tex.Civ.App.)  That  shipper  refused  to 
pay  more  than  .dontract  rate  held  not  to  aflfect 
recovery  for  conversion  by  carrier  by  refusal  to 
accept  the  proper  rate  and  sale  of  goods  for 
chargeB.— Pecos  ft  N.  V.  Ry.  Co.  v.  Porter,  183 
S.  AV.  9a 

That  carrier's  agent  demanded  only  small  ex- 
cess of  legal  rate,  honestl:^  and  without  wrongful 
intent,  does  not  affect  shipper's  right  to  recover 
for  conversion  on  sale  of  goods. — Id. 
9=394  (Tex.Civ.App.)  In  determining  damages 
for  conversion  by  carrier,  secondliand  household 
fixtures  have  no  recognized  value,  and  court 
must  consider  original  cost,  use,  general  condi- 
tion, etc.— Whitley  v.  Gulf,  C.  &  S.  F.  By.  Co., 
183  S.  W.  36. 

9=»94  (Tex.Civ.App.)  Action  by  shipper  where 
a  carrier  demanded  excessive  rate  and  sold 
Soods  for  charges  held  one  for  conversion. — Pe- 
cos &  N.  T.  Ry.  Co.  V.  Porter,  183  S.  W.  98. 

In  action  against  carrier  for  conversion  of 
shipment,  refusal  to  submit  isarxe  as  to  offer  of 
carrier's  agent  to  rebill  held  proper. — Id. 

In  an  action  for  conversion  by  a  carrier  an 
refusal  of  the  shipper  to  pay  an  excessive  freight 
rate,  the  award  of  the  Interstate  Commerce 
Commission,  determining  the  proper  rate  for  the 
shipment,  was  admissible  in  evidence.— Id. 

In  action  against  carrier  for  conversion  by 
sale  on  refusal  of  shipper  to  pa^r  excessive 
freight,  the  fact  that  shipper  and  his  attorney 
purchased  most  of  the  property  was  immaterial. 
— Id. 

(F)  liOas  of  or  Injary  to  Gooda. 
<B9|  14  (Tenn.)  Where  an  express  company  of- 
fers to  make  delivery  at  the  consignee's  place  of 
business,  and  he  declines  for  reasons  of  Us  own 
convenience,  the  company's  liability  as  a  com- 
mon carrier  then  terminates. — Soutben  Bzpress 
Co.  ▼.  Pottsr  Bros.,  183  S.  W.  167. 

(G)  Carrier  aa  'Warehonaentaa. 

9=9 1 40  (Tenn.)  Express  company,  which  on 
consignee  s  refusal  to  take  a  personal  delivery 
and  bis  direction  to  leave  on  station  platform 
pat  goods  in  station  to  protect  from  trespass- 
ers, held  liable  only  as  warehouseman,  so  that 
on  burning  of  station  without  its  fault  it  was  not 
liable  for  their  value.— Southern  Express  Co.  v. 
Potter  Pros.,  183  8.  W.  167. 

(I)  Conneetlnv  Oarrlera. 

9=>I83  (Mo.App.)  Under  the  Carmack  Amend- 
ment to  the  Hppbum  Act,  one  making  an  Inter- 
state shipment  might  sue  not  only  the  initial 
carrier,  bnt  the  carrier  whose  negligence  caused 
the  loss.- Conley  v.  Chicago,  B.  &  Q.  R.  Co., 
18.3  S.  W.  1111. 

^:3l85  (Ark.)  Testimony  of  witness  that  he 
handled  all  shipments  of  cotton  seed  and  they 
were  in  good  condition  held  sufficient  evidence 
that  parncular  shipment  was  in  good  condition 
to  sustain  verdict.— St.  Louis,  I.  M.  &  S.  Ry. 
Co.  V.  Home  Oil  &  Mfg.  Co.,  188  S.  W.  176. 

Where  terminal  carrier  showed  that  damage 
to  shipment  was  caused  before  delivery  to  it. 


next  preceding  carrier  held  to  have  burden  of 
showing  that  damage  was  not  caused  by  it— Id. 

m.   OABBIAOE  or  UVE  STOCK. 

€=>207  (Te!:.Civ.App.)  Under  written  contracts 
signed  by  the  shipper,  the  transportation  of  the 
live  stock  and  of  the  shippers  constituted  a 
valuable  consideration  by  the  carrier  rendering 
the  contract  binding  upon  shipper.— Turner  y. 
Henderson,  183  S.  W.  61. 

4=»2lf  (Tex.Civ.App.)  The  federal  acts  pro- 
hibiting carrier  of  live  stock  from  confining  them 
to  the  cars  without  food,  rest,  or  water'for  more 
than  28  boars  merely  jprescribe  a  maximum  pe- 
riod and  do  not  authorize  the  carrier,  where  it  is 
anreasonable,  to  keep  the  animals  in  confinement 
for  that  length  of  tune.— Texas  &  P.  By.  Co.  v. 
McMiUen,  183  S.  W.  773. 
9=>2I3  (Tex.Civ.App.)  Carriers  of  live  stock 
are  not  responsible  for  the  usual  and  ordinary 
delays  incident  to  the  ordinary  conduct  of  their 
business.— International  ft  G.  N.  By.  Co.  v. 
Landa  &  Storey,  183  S.  W.  384. 
<8=>2I8(10)  (MaApp.)  That  notice  of  claim  for 
delay  of  a  cattle  shipment  was  sent  to  the  bnild- 
ing  of  another  railroad  company  which  was  a 
part  of  defendant's  syston  held  no  ground  for 
objection,  where  defendant's  claim  agent  replied. 
— Rissler  v.  Missouri  Pac.  Ry.  Co.,  183  S.  W. 
076. 

9=>2I8(7)  (Mo.App.)  Under  provision  in  con- 
tract that  carrier's  liability  was  limited  to  val- 
uation declared  by  shipper  of  cattle  and  that 
the  rate  charged  was  based  on  such  valuation, 
the  measure  of  damages  was  the  amount  of 
actual  damages  from  the  carrier's  negligence,  in 
no  case  to  exceed  the  sum  stipulated. — Greening 
V.  Chicago  &  N.  W.  By.  Co.,  183  S.  W.  1121. 

<8=>2I8  (T6x.CiT.App.)  Stipulation  in  written 
contract  for  carriage  of  stock  that  written  notice 
detailing  losses,  injuries,  delay,  etc.,  for  which 
damages  were  claimed  and  the  amount  thereof 
should  be  filed  within  120  days  with  some  traf- 
fic officer,  station  agent,  etc.,  of  the  carrier,  held 
reasonable. — ^Turner  v.  Henderson,  183  S.  W.  51. 

iS=>2l8(10)  (Tex.Civ.App.)  Where  biU  of  lad- 
ing required  the  shippers  to  serve  notice  of 
claim  for  injuries  to  live  stock,  the  consignee, 
though  be  was  part  owner  of  the  animals  and 
joined  in  an  action  to  recover  for  damages, 
need  not  serve  such  notice;  it  having  been 
served  by  the  shipper.— Texas  &  P.  Ry.  Co.  v. 
McMiUen,  183  S.  W.  773. 

Under  a  contract  for  shipment  of  live  stock, 
held,  that  the  shipper  might  recover  damages 
in  excess  of  the  amount  claimed  in  written 
notice  of  injuries;  the  purpose  of  notice  be- 
ing to  enable  the  carrier  to  Investigate. — Id. 

«=32I9(6)  (Tex.Giv.App.)  Though  a  railroad 
oonqpany  limited  Its  liability  to  damages  oc- 
curring on  its  own  line  held,  that  it  was  liable 
for  injuries  to  interstate  shipment  of  live  stock, 
caused  by  its  neglifence,  Uioufh  the  injuries 
did  not  develop  until  after  delivery  to  a  con- 
necting carrier.— Texas  &  P.  Ry.  Co.  v.  Mc- 
MiUen, 183  S.  W.  773. 

«s>227(l)  (Tex.€Sv.App.)  In  an  action  by  sbip- 
p«rs  of  live  stock  for  delay  in  transit,  the  peti- 
tion, alleging  that  the  cattle  should  have  reached 
destination  on  a  given  date,  but  did  not,  so  that 
plaintifiGs  were  compelled  to  hold  them  over  for 
the  next  market,  was  insufficient  as  failing  to 
allege  when  they  arrived  and  why  they  were 
held  over.— International  &  G.  N.  Ry.  Co.  ▼. 
lianda  &  Storey,  183  IS.  W.  384. 

<S=s»227(3)  (Tex.Civ.App.)  In  an  action  by 
shippers  of  live  stock  for  delay  in  transit,  evi- 
dence as  to  additional  shrinkage  in  weight  after 
the  cattle's  arrival  and  of  decline  in  the  market 
for  which  they  wert  held  over  held  inadmissible 
as  without  proper  basis  in  the  pleadings. — In- 
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ternational  &  O.  N.  By.  Co.  t.  Lftnda  &  Stot«7, 
183  S.  W.  384. 

«S9228(5)  (Mo.App.)  Under  I4tw8  1013.  pp. 
177,  178,  delay  In  shipment  of  live  stock  prima 
facie  establishes  the  carrier's  Deeligeace. — Biss- 
let  V.  Missouri  Pac.  By.  Co.,  183  S.  W.  676. 
4=3228(1)  C&Io.App.)  Shipper  of  live  stock  held 
to  hare  burden  of  establishing  negligence  by 
affirmatlTe  proof,  where  cause  of  action  for 
delay  in  transportation  arose  prior  to  amend- 
ment of  Rev.  St.  1009,  {  3121,  by  Laws  1013, 
p.  177.— Smith  t.  Missouri  Pac.  Ry.  Co.,  183 
S.  W.  701. 

4=9228(5)  (Mo.App.)  Evidence  held  to  warrant 
inference  that  delay  in  transporting  and  un- 
loading shipment  of  hogs  after  arrival  at 
terminal  was  due  to  negligence  and  not  to 
unusual  flood  of  business.— Smith  v.  Missouri 
Pac  Ry.  Co.,  183  S.  W.  701. 
^»228(3)  (Mo.App.)  In  an  action  for  damages 
to  shipment  of  cattle,  where  there  was  evidence 
from  which  jury  might  find  jolting,  etc.,  evi- 
dence as  to  whether  such  jolting,  etc.,  would 
cause  cows  to  calve  prematurely  held  admissible 
to  prove  a  cause  ot  the  calving. — Greening  v. 
Chicago  &  N.  W.  Ry.  Co..  183  8.  W.  1121. 
^=>228  (Tez.Civ.App.)  Evidence  in  an  action 
for  damages  to  a  shipment  of  cattle  held  not  to 
show  that  any  parol  contract  of  shijpment  was 
ever  made. — Turner  v.  Henderson,  183  S.  W.  61. 
Evidence  in  an  action  for  damages  to  shipment 
of  cattle  held  to  sustain  defense  of  the  shipper's 
breach  of  stipulation  in  written  contract  of 
shipment  requiring  notice  of  loss,  etc.,  within 
120  days  to  some  agent  of  the  carrier,  and  de- 
claring that  failure  of  such  notice  should  bar 
suit  for  damages. — Id. 

«s>228(3)  (Tex.Civ.App.)  In  an  action  against 
a  railroad  company  which  carried  horses  only 
part  of  the  way,  held,  that  evidence  of  their 
condition  at  the  point  of  destination  was  ad- 
missible.—Texas  &  P.  Ry.  Co.  V.  McMillen,  183 
S.  W.  773. 

Where  a  railroad  company  limited  its  lia- 
bility to  injuries  occurring  on  its  own.  line, 
evidence  that  the  shipment  had  a  good  run 
after  delivery  to  the  connecting  carrier  was 
admissible  to  show  that  the  loss  occurred  on 
defendant's  line. — Id. 

In  an  action  for  injuries  to  a  shipment  of 
live  stock  in  several  cars,  evidence  of  the  con- 
dition of  animals  in  a  car  as  to  which  no  no- 
tice of  damage  was  filed  held  admissible  to 
show  the  condition  of  animals  in  other  caris; 
all  animals  being  commingled  at  destination. 
-Id. 

In  an  action  for  injuries  to  a  shipment  of 
horses,  evidence  of  their  actual  value  at  the 
point  of  destination  is  admissible,  where  they 
had  no  market  value  at  such  point. — Id. 
4=9220(2)  (Tez.Civ.App.)  The  measure  of  dam- 
ages recoverable  by  shippers  of  live  stock  for 
delay  in  transit  was  the  difference  in  the  market 
value  of  the  cattle  on  arrival  at  market  and 
their  market  value  when  and  in  the  condition  in 
which  they  should  have  arrived,  unless  the  car- 
rier's negligence  caused  the  shipment  to  be 
held  over  for  market  after  arrival. — ^Interna- 
tional &  O.  N.  Ry.  Co.  V.  Landa  &  Storey,  18S 
S.  W.  384. 

4s»230(3)  (Mo.App.)  Slight  proof  Aeld  suffi- 
cient to  make  question  for  jury  as  to  negli- 
gence respecting  delay_  in  transportation,  and 
proof  that  another  carload  of  live  stock  was 
unloaded  four  hours  earlier  supported  an  in- 
ference of  negligence. — Smith  v.  Missouri  Pac. 
Ry.  Co.,  183  S.  W.  701. 

4s»230(l)  (Mo.App.)  Idvidence  in  suit  for  dam- 
ages for  carrier's  negligence  in  transportation 
o?  cattle  held  to  raise  a  question  for  the  jury. — 
Greening  v.  Chicago  &  N.  W.  Ry.  Co.,  183 
W.  1121. 

4=»230(12)  (Mo.App.)  In  action  for  damages  to 
shipment  of  cattle,  where  there  was  no  evidence 
ot  injury  to  a  bull,  instruction  allowing  dam- 


ages to  the  extent  of  his  valnatioB  nnder  the 
snipping  contract  held  erroneous.— Greening  v. 
Chicago  &  N.  W.  Ry.  Ox,  188  S.  W.  1121. 
4S9230  (Tex.Civ.App.)  Charge  directing  a  ver- 
dict for  defendant  carrier  on  the  ground  that  no 
measure  of  damages  to  shipment  of  cattle  had 
been  shown  was  properly  refused,  as,  notwith- 
standing there  was  no  sufficient  evidence  on  the 
measure  of  damages,  plaintiff  was  entitled  to  re- 
cover nominal  damages.-^an  Antonio  &  A.  P. 
Ry.  Co.  V.  Shankle  &  Lane,  183  S.  W.  115. 
4s>230(&)  (Tex.Civ.App.)  In  an  action  by  ship- 
pers of  live  stock  for  delay  in  transit,  where  the 
shipment  was  interstate  and  required  at  least 
60  hours  to  make,  the  jury  should  have  been 
instructed  with  reference  to  the  requirements 
of  the  federal  law  as  to  the  unloading  of  cattle 
for  resting,  watering,  and  feeding. — Internatian- 
al  &  G.  N.  Ry.  (>>.  v.  Landa  &  Storey,  183  S. 
W.  384. 

IV.   CABBZAOJB  OF  PASSEXOEBJI. 

(O)   Pertormanc*  ot  Oomtrsot  of  Trsaapor- 
tatloB. 

4=>27l  (Ark.)  Where  a  conductor  had  only  two 
tickets  to  collect  before  reaching  the  flag  sta- 
tion at  which  plaintiff  desired  to  alight,  he  can- 
not excuse  his  failure  to  stop  the  train  at  that 
point  on  the  ground  that  he  supposed  plaintitC 
was  one  of  a  party  riding  on  a  single  ticket. — 
Louisiana  &  A.  Ry.  Co.  v.  Mason,  183  S.  W. 
077. 

4=>272  (EyJ  Du^  to  keep  waiting  room  open 
under  Ky.  St.  |  784,  held  not  avoided,  though 
agent  was  not  at  station,  or  waiting  room  open, 
when  train  arrived,  and  no  agent  was  kept  there 
at  night— Ward  v.  Louisville  &  N.  R.  Co.,  183 
S.  W.  211. 

Failure  to  have  or  keep  waiting  room  open 
after  departure  of  train  held  not  in  violation 
of  Ky.  St.  g  784,  as  to  alighting  passenger 
who  did  not  reach  waiting  room  until  train  mid 
departed. — Id. 

e=>275  (Ky.)  Petition  held  not  to  show  that 
train  from  which  passenger  alighted  had  not 
departed  from  station  when  she  went  to  wait- 
ing room,  which  was  closed,  so  as  to  render  Ky. 
St.  i  784,  inapplicable.— Ward  v.  Louisville  & 
N.  R.  Co.,  183  S.  W.  211. 
«Bs277(6)  (Ark.)  An  award  of  $50  in  favor 
of  plaintiff  who  was  negligently  carried  beyond 
her  station,  hot  was  only  delayed  about  an  boor 
and  three-qnartera,  keM  excessive,  and  $10  to 
be  ample  compensation. — Louisiana  &  A.  Ry. 
Co.  V.  Mason,  183  S.  W.  977. 
4=3277  (Ky.)  Where  interurban  carrier  aold 
ticket  to  city  without  warning  of  a  strike  pre- 
venting its  entry  therein  and  put  off  passenger 
at  outskirts  of  city  where  there  was  no  accom- 
modation, she  was  not  limited  to  recovery  for 
loss  of  time  and  expense,  but  could  recover 
for  discomfort  directiy  resulting. — Louisville  & 
N.  Ry.  &  Lighting  O).  v.  Comley,  188  S.  W.  207. 

Where  there  has  been  merely  a  delay  and 
passenger  is  put  off  at  safe  place  with  comforta- 
ble accommodations,  damage  should  be  limited 
to  compensation  for  lost  time  and  expense  incur- 
red.—Id. 

(D)   Pemonal  Injuries. 

4=3280(1)  (Ky.)  Passenger  having  no  Pull- 
man ticket  who  entered  Pullman  through  mis- 
take and  refused  to  pay  the  added  fare  was  en- 
titled to  same  degree  of  care  on  being  required 
to  move  to  day  coach  as  persons  being  ejected 
from  the  train. — I^ouisville  &  N.  R.  Co.  v. 
Asliley,  183  S.  W.  921. 

4=3280(1)  (Tex.Civ.App.)  A  carrier  owes  to 
every  passeuger  the  highest  degree  of  care  with- 
out regard  to  age,  sex,  or  bodily  infirmity,  the 
degree  of  care  to  be  determined  by  the  circum- 
stances of  each  case. — International  &  G.  N. 
Ky.  (3o.  V.  WUUams,  183  S.  W.  1185. 
4=3284(1)  (Ark.)  Under  Acto  1909,  p.  99,  it 
is  carrier  s  duty  to  arrest  intoxicated  persons, 
prevent  them  from  boarding  train,  and  prevent 
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them  from  annoying  other  passengers.— Mem- 
phis. D.  &  G.  R.  Co.  T.  Trussell,  183  S.  W.  981. 

4=>285(1)  (K7.)  A  carrier  is  liable  for  injuries 
to  passenger  required  to  move  from  one  coach 
to  another  if  its  servants  knew  or  could  have 
known  by  ordinary  care  that  from  the  circum- 
atances  injury  might  result. — Lonisville  &  N.  B. 
Co.  V.  Ashley,  183  S.  W.  921. 
<Ss>303(8)  (Tez.CivApp.)  A  carrier  ia  chargea- 
ble with  knowledge  of  the  necessity  of  assisting 
a  passenger  from  the  train  when  she  was  59 
yeara  old,  corpulent,  carried  several  bundles, 
and  had  in  charge  a  small  child. — International 
&  G.  N.  By.  Co.  V.  Williama,  183  S.  W.  1185. 
4=»3I8(9)  (Aik.)  In  action  by  passenger,  who 
claimed  he  was  threatened  with  arrest  unless 
be  left  the  train,  and  was  knocked  or  pushed 
therefrom  while  standing  on  the  steps,  evi- 
dence held  sufficient  to  warrant  a  recovery. — 
St.  Louis.  I.  M.  &  S.  By.  Co.  t.  Dnffey,  188 
S.  W.  748. 

«s>3l8(l)  (Ark.)  Evidence  held  to  authorize 
finding  that  carrier  knew,  or  should  have  known, 
that  plaintiff's  fellow  passenger  was  drunk,  and 
if  not  pat  off  train  would  reqnire  personal  ob- 
servation.—Memphis,  D.  &  G.  B.  Co.  V.  Trua- 
aell,  183  S.  W.  981. 

«3»3I8(4)  (Ky.)  Evidence  held  to  show  that  a 
carrier  was  negligent  in  removal  of  a  passenger 
from  one  coach  to  another  on  account  of  her 
refusal  to  pay  extra  Pullman  fare. — liouisville 
&  N.  IL  Go.  V.  Ashley,  183  8.  W.  921. 
•3»3I8(9)  (Tez.Civ.App.)  Evidence  held  to 
rtiow  that  it  was  the  duty  of  employ^  of  the 
carrier  to  assist  passengers,  who  from  the  cir- 
cumstances required  assistance  from  the  trains 
of  th«  defendant — International  &  G.  N.  Ry. 
Co.  V.  Williams,  183  8.  W.  1185. 
«=33I9(3)  (Ark.)  Allowance  of  |260  to  female 
passenger  assanlted  and  insulted  by  fellow  pas- 
senger held  not  excessive. — Memphis,  D.  &  Q. 
B.  Co.  V.  Trussell,  183  S.  W.  9S3l. 
«=»320(15)  (Ky.)  That  passengers  occasional- 
ly walk  about  cars  does  not  affect  the  rule  that 
care  must  be  exercised  in  requiring  them  to 
move  from  one  car  to  another,  but  it  is  a  ques- 
tion of  fact  in  each  caae  whether  such  care  was 
exercised.— Louisville  &  N.  R.  Co.  v.  Ashley, 
183  S.  W.  921. 

«=>320(1)  (Tex.Civ.App.)  It  is  a  question  of 
filet  for  the  jury  in  each  caae  whether  or  not 
th«  highest  degree  of  care  was  exercised  in  the 
premises  by  the  defendant  carrier. — Interna- 
tional ft  G.  N.  By.  Co.  V.  WUliama,  183  8.  W. 
1185. 

«=»320(26)  (TeK.Civ.App.)  Whether  a  carrier 
owed  the  dutjr  of  assisting  a  passenger  from  its 
train  held  for  the  jury.— International  ft  G.  N. 
By.  Co.  V.  Williams,  183  S.  W.  1185. 

Evidence  held  to  present  an  issue  whether  the 
defendant  carrier  was  negligent  in  failing  to  as- 
sist the  plaintiff  from  its  train. — Id. 
«=932l(22)  (Ark.)  Instruction,  that  if  Jury  find 
for  plaintiS  they  will  assess  her  damages  at 
such  sum  as  would  fairly  compensate  her  for 
injury  from  assaults  and  insults  of  fellow  pas- 
senger, was  proper. — Memphis,  D.  ft  G.  B.  Co. 
V.  TrukseU.  iSa  8.  W.  981. 
4=»32i  (1)  (Ky.)  An  instruction  in  an  action  for 
injuries  to  a  passenger  alleged  to  be  due  to  the 
carrier's  ne{[ligence  is  not  erroneous  for  fail- 
ure to  require  speciflcaUy  a  finding  of  negli- 
gence when  it  states  the  facts  under  which  Ha- 
bility  can  attach,  which  facts  necessarily  in- 
clude a  finding  of  negligence. — liouisville  ft  N. 
B.  Co.  V.  Ashfey,  183  S.  W.  921. 

(B)  Contributory     IleirIl«ro>>oe     ot    Poraon 
lBjar«d. 

«=»333(5)  (Ark.)  Passenger  held  not  justified 
in  alighting  from  rapidly  moving  train  by 
command  of  trainmen  or  threat  of  arrest,  un- 
accompanied  by  force  or  threat  of  immediate 


bodily  harm.— St.  Louis,  I.  M.  ft  S.  By.  Cto.  v. 
Duffey,  183  S.  W.  748. 

«=3348(7)  (Ark.)  Carrier  held  entitled  to  in- 
struction that,  if  passenger  jumped  from  train 
moving  too  fast  for  an  ordinarily  prudent  per- 
son to  alight  because  of  threat  of  arrest,  the 
verdict  should  be  for  it.— St  Louis,  I.  M.  ft  S. 
By.  CJo.  V.  Dnffey,  183  S.  W.  748. 

(F)    BJeetion  of  PasseaiK«>a  and  Intradera. 

4s>365(l)  (Ky.)  Where  mere  trespassers  on 
trains  refuse  to  procure  tickets  or  pay  fare,  the 
servants  of  the  railroad  must  use  ordinary  care 
in  ejecting  them  to  prevent  injuries,  and  must 
not  use  unnecessary  force  or  violence  in  remov- 
ing them.— Louisville  &  N.  B.  Co.  v.  Ashley, 
1^  S.  W.  921. 

^=>38l  (Tex.Civ.App.)  In  passenger's  action  for 
excessive  force  used  in  ejecting  him  from  train, 
defendant  held  entitled  to  have  jury  consider  as 
mitigating  damages  plaintiff's  offensive  language 
which  provoked  excessive  force.— Texas  ft  N.  O. 
B.  Co.  V.  McAUister,  183  S.  W.  82. 

CAUSE  OF  ACTION. 

See  Action. 

CERTIFICATE. 

See  Acknowledgment;   Corporations,  4=>99. 

CERTIFIED  QUESTIONS. 

See  Courts,  4=9247. 

CERTIORARI. 

See  Justices  of  the  Peace,  €=»191. 

IZ.  PBOOEEDINOS  AMD  DETEB- 
UnrATIOH. 

9=359  (Tenn.)  Specificati(m  of  error  in  rail- 
road's condemnation,  attacking  admission  of  evi- 
dence of  value,  held  insufficient  in  absence  of 
statement  of  objections  to  such  evidence  and 
showing  of  prima  facie  case  of  error,  as  re- 
quired by  rule  12  (126  Tenn.  720,  160  S.  W. 
viii),  relating  to  certiorari  to  review  decisions 
of  Court  of  Civil  Appeals. — Lewlsburg  ft  N.  B. 
Co.  y.  Hinds.  183  S.  W.  986. 

CHALLENGE 

See  Jury,  <8s397-116i, 

CHAMPERTY  AND  MAINTENANCE. 

<8=97(1)  (Ky.)  Ky.  St.  8  210,  invalidating  sales 
of  land  of  which  the  third  person  is  in  pos- 
session does  not  apply  to  sale  by  referee  in 
bankruptcy.— Anderson  v.  Daugherty,  183  S. 
W.  645. 

9=97(2)  (Ky.)  Evidence  that  third  party  was 
in  possession  of  land  conveyed  without  showing 
nature  of  possession  does  not  avoid  deed  for 
champerty.— Andersmi  v.  Daugherty,  188  S.  W. 
546. 

CHANCERY. 

See  Equity. 

CHANGE  OF  VENUE 

See  Venue,  «=>42,  72. 

CHARACTER. 

See  Witnesses,  *=337,  361. 

CHARGE. 

To  jury,  see  Trial,  «=»191-29«. 

CHARITIES. 

See  States,  «=3ll2. 
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X.  CBEATZON,  EXISTEITOE,  AUB  VA- 

4s»l2  (Tez.CiT.App.)  The  devise  and  beqaest 
of  the  residue  ot  a  testatrix's  estate  to  a  col- 
lege to  erect  a  main  building  and  dormitory, 
and  an;  balance  to  constitute  a  permanent  fund 
for  the  college  to  be  used  in  the  same  manner 
as  the  present  permanent  fund  of  sncb  insti- 
tntion  as  directed  by  a  named  will,  held  valid. 
— McKnight  v.  Cage,  183  8.  W.  854. 

CHASTITY. 

See  THtnesses,  «=>340. 

CHATTEL  MORTGAGES. 

See  Corporations,  4=>542;   Execution,  «=»37. 

I.  BEQTTIBITEB  AKD  VAI.ISITT. 
(B)  Form  and  Contents  of  Instramenta. 

®=>48  (Mo.)  Description  of  cattle  covered  by  a 
chattel  mortgage  as  "147  head  of  cattle,"  held 
too  general  and  to  invalidate  the  mortgages. — 
State  V.  Hurt,  188  S.  W.  333. 
€=952  (Ark.)  While  a  mortgage  to  secure  fa- 
tore  advances  up  to  the  time  of  foreclosure  is 
valid,  such  purpose  must  clearly  appear  from 
the  instrument,  and. cannot  be_  presumed  where 
the  mortgage  does  not  contain  a  general  de- 
scription of  the  indebtedness  so  as  to  put  one 
who  examines  it  on  notice. — Word  v.  Cole,  183 
S.  W.  757. 

m.  OONSTKUCTIOM  AHS  OPERA- 
TIOH. 

(B)  Parttea  and  Debts  or  UabllltlCB 
Seenred. 

9=3 1 09  (Ark.)  Interest  on  a  crop  mortgage  in- 
debtedness for  past  and  future  advances  is 
chargeable  at  any  time,  the  liability  continu- 
ing until  payment  of  the  dobt,  so  that,  though 
entered  after  due  date,  the  lien  of  the  mortgage 
attaches.— Word  v.  Cole,  183  S.  W.  757. 
«=3llO  (Ark.)  Trust  deed  held  to  indicate  that 
it  was  intended  to  include  future  advances  up 
to  the  due  date  of  the  mortgage. — Word  v.  C^le, 
183  S.  W.  757. 

Where  a  chattel  mortgage  is  given  to  secure 
future  advances,  the  test  whether  the  advances 
were  made  within  the  period  ot  the  mortgage  is 
not  when  the  advance  was  entered  on  the  books, 
but  when  the  liability  for  any  particular  item 
accrued. — Id. 

€=3|I5  (Ark.)  Regardless  of  when  recording 
fees  of  a  mortgage  on  future  crops  to  secure 
advances  past  and  future  are  entered  against 
the  mortgagor's  account,  they  arc  due  on 
recordation,  and  the  lien  therefor  attaches. — 
Word  V.  Cole,  183  S.  W.  757. 

(O)  PropertT  Mortsaared,  and  E^atatea  and 
Interests  of  Parties  Therein. 

<S=>II7  (Ark.)  Under  Kirby's  Dig.  {  5406,  pro- 
viding that  a  mortgage  of  future  crops  shall  be 
valid  against  crops  planted  only  within  12 
months  after  its  execution,  a  mortgage  of  a 
future  crop  can  be  presumed  to  cover  only  the 
year  immediately  following  the  mortgage. — Word 
V.  Cole,  183  S.  W.  757. 

4=»I26  (Mo.App.)  An  agreement  for  the  sub- 
stitution of  new  property  for  that  covered  by 
a  chattel  mortgage  is  valid  between  the  parties. 
—Miller  v.  Biggs,  183  S.  W.  713. 
9=9 1 29  (Mo.Ap[>.)  A_  chattel  mortgagee  of  the 
machinery  of  a  mining  lessee  hns  no  greater 
rights,  as  against  the  lessor,  than  the  lessee,  his 
mortgagor. — Cowgill  v.  Little  Persimmon  Min- 
ing Co.,  183  S.  W.  346. 

(D)  lilen  and  Prtorltr. 

«s>l48  (Tex.Civ.App.)  Sheriff's  return  on  a 
prior  execution  sale  of  house  held  not  notice 
to  one  foreclosing  mortgage  on  fixtures  thero- 


in,  and  remoTing  them.— Wright  Bros.  r.  Leon- 
ard, 183  8.  W.  780. 

9=>I49  (Tex.Civ.App.)  One  forecloaing  mort- 
gage on  fixtures  in  a  honse,  ai^  removing 
them,  held  not  charged  with  notice  of  right  <MC 
purchaser  at  execution  sale,  because  of  pres- 
ence^of  a  tenant;  he  being  the  prior  owner. — 
Wright  Bros.  v.  Leonard,  183  S.  W.  780. 

rv.  RIGHTS  AND  I.IABIUTZE8  OF 
PARTIES. 

9s>l59  (Mo.App.)  Where  a  diattel  mortgagor 
paid  the  mortgagees  enough  to  pay  the  first  of 
two  notes,  the  mortgage  being  given  to  secnre 
the  liability  of  the  mortgagees  as  accommoda- 
tion makers,  such  mortgagees  could  not  inter- 
fere with  the  property  until  the  mortgagor's 
default  as  to  the  second  note.— Miller  v.  Biggs, 
183  S.  W.  713. 

4='I69  (Mo.App.)  Act  of  defendants,  accom- 
modation makers  ot  plaintiff's  paper,  which 
they  had  a  chattel  mortgage  to  secure,  in  tak- 
ing the  property  against  idaintiff's  will  when 
the  only  note  due  had  been  paid  with  his 
money,  held  a  conversion. — ^Miller  t.  Biegs,  183 
S.'  W.  713. 

Chattel  mortgagees,  accommodation  makers 
of  the  mortgagor's  notes,  held  guilty  of  conver- 
sion in  taking  the  property  before  default  un- 
der the  mortgage,  over  the  mortgagor's  protest 
-Id. 

A  chattel  mortgagor's  subseqnent  default  will 
not  justify  the  mortgagees  in  taking  tb«  prop- 
erty when  the  mortgagor  is  not  in  default 
-Id. 

9=3)76(1)  (Mo.App.)  In  suit  for  conversion, 
peremptory  instruction  for  defendants  held  im- 
proper, as  ignoring  plaintiff's  evidence  that 
when  defendants  took  the  property  plaintiC 
was  not  in  default  under  a  chattel  mortgage.— 
Miller  v.  Biggs,  183  S.  W.  713. 

In  conversion  by  a  chattel  mortgagor  against 
the  mortgagees,  who  took  the  property  before 
default,  the  mortgagees  wore  entitied  to  credit 
for  an  amount  subsequently  paid  by  them  in 
discharging  the  mortgagor's  note,  of  which  they 
were  accommodation  makers ;  the  mortgage 
having  been  given  to  secure  them.— Id. 
9=3 1 76(4)  (Mo.App.)  In  a  suit  for  conversion 
by  a  chattel  mortgagor  against  his  mortgagees, 
accommodation  makers  of  his  two  notes,  evi- 
dence as  to  the  payment  of  the  mortgagor's 
debts  by  the  mortgagees  held  admissible. — 
Miller  V.  Biggs,  188  S.  W.  713. 
®=>I76(5)  (Mo.App.)  A  chattel  mortgagee,  who 
takes  possession  and  holds  for  seven  months, 
selling  the  property  only  when  threatened  with 
a  suit  for  conversion,  does  not  bind  the  mort- 
gagor to  settle  on  the  selling  price,  but  is  liable 
for  the  reasonable  value  of  the  property  when 
taken.— Miller  v.  Biggs,  183  S.  W.  713. 

V.  RIGHTS  AMD  REMEDIES  OF 
CREDITORS. 

9=3 1 88(1)  (Tenn.)  A  mortgage  on  pro^rtr  nec- 
essarily consumable,  where  posaession  u  re- 
served, is  fraudulent  and  void! — Moiigan  Bros. 
V.  Dayton  Coal  &  Iron  Co.,  183  S.  W.  1019. 

A  mortgage  upon  merchandise  with  posses- 
sion and  rifht  to  continue  business  reserved  to 
mortgagor,  is  fraudulent  and  void. — Id. 

A  mortgage  on  personalty,  not  necessarily  con- 
sumable in  use,  will  not  be  held  invalid,  unless 
it  appears  from  instrument  as  a  whole  that  res- 
ervation of  possession  by  grantor  is  inconsistent 
with  purposes  of  instrument. — Id. 

Vin.   PATMEMT   OR   PERFORMAHCE 

OF  OOXDITIOK.  RELEASE,  AMD 

SATISFAOTIOM. 

9=>235  (Mo.App.)  Chattel  mortgagees,  accom- 
modation makers  of  mortgagor's  two  notes, 
could  not  divert  money,  left  with  them  by  the 
mortgagor  to  pay  the  notes,  to  the  payment  of 
any  other  of  his  debts,  whether  to  tbemaelves 
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or  othenb  viithoot  bis  oonaent.— Miller  r.  Biggs, 
183  S.  W.  718. 

Chattel  mortgagees,  accommodation  makers 
of  the  mortgagor's  notes,  could  pay  other  debts 
of  liis  with  money  which  he  left  with  them  to 
pay  tiie  notes,  on  faith  of  his  order  or  agree- 
ment to  that  effect. — ^Id. 

XX.  FOBE0I.OSUKE. 

4=9283  (Tez.CiT.App.)  Under  an  order  for  the 
foreclosure  of  a  chattel  mortgage  on  a  piano, 
held,  that  a  piano  in  possessum  of  appellant, 
who  was  not  the  mortgagor,  -ot  a  different  num- 
ber than  that  specified  in  order  and  writ  pro- 
viding a  seisure  and  sale,  could  not  be  taken. — 
Lawrence  t.  Story  &  Olark  Piano  Oo^,  188  S. 
W.  1187. 

CHAUFFEURS. 

See  Master  and  Servant,  4=>302. 

CHEAT. 

See  False  Pretenses;    BVaud. 

CHECKS. 

See  Accord  and  Satisfaction,  «=>9 ;  Banks  and 
Banking,  «=>140,  148. 

CHILDREN. 

See  Bastards;  Divorce,  «=>298-S12;  Guardian 
and  Ward;    Infants. 

CHIROPRACTORS. 

See  Physicians  and  Surgeons,  $=>8. 

CHOSE  IN  ACTION. 

See  Assignments. 

CITIES. 

See  Municipal  Corporations. 

CLAIMS. 

See  Kxecutors  and  Administrators,  4=9221; 
Beceivera;  Schools  and  Scho^  Districts,  4s> 
12& 

CLASS  LEGISLATION. 

See  Constitutional  Daw,  «S3208. 

CLERKS  OF  COURTS. 

See  Evidence,  4=>82. 

CLOUD  ON  TITLL 

See  Quieting  Title. 

CODICIL 

See  WiUs,  «s>476. 

COLLATERAL  AGREEMENT. 

See  Bills  and  Notes,  «=9l84;  Evidence,  4=> 
441-^44. 

COLLATERAL  ATTACK. 

See  Judgment,  4=>479;   Justices  of  the  Peace, 

COLLATERAL  UNDERTAKINGS. 

See  Frauds,  Statute  of,  4=321. 

COLLECTION. 

See  Bills  and  Notes,  «=>443. 

COLLEGES  AND  UNIVERSITIES. 

See  Clin  ri  ties.  4s»12. 


COLLISION. 

X.   XABROW    OHANNEXS.    HAKBORS, 
RIVERS,  AND  OAHAXS. 

4=»90  (Ky.)  Knowledge  of  use  of  river  by  small 
boats  imposed  on  those  operating  defendant's 
steamboat  the  duty  of  anticipating  presence  of 
small  boats  and  maintaining  a  lookout  for  them 
and  of  running  at  such  a  reasonable  speed  with 
proper  signals  as  would  give  such  b<Mt8  oppor- 
tunity to  avoid  collision. — Monongahela  River 
Consol.  Goal  &  Coke  Co.  v.  lAncaster's  Adm'r, 
183  S.  W.  268. 

The  Ohio  river. is  a  navigable  stream  and  pub- 
lic highway  by  common  right,  upon  which 
plaintiff's  intestate  crossing  in  his  sklS  had  an 
equal  right  of  navigation  with  defendant's  tow- 
ing steamboat.— Id. 

4=995  (Ky.)  Even  if  intestate  was  guilty  of 
contributory  negligence  on  attempting  to  cross 
in  his  skiff  In  front  of  defendant's  towing  steam- 
boat, the  defendant  would  still  be  liable  for  bla 
death,  if  after  discovering  hia  peril  its  servants 
might,  by  the  exercise  of  ordinary  care,  have 
prevented  it. — Monongahela  River  Consol.  Coal 
&  Coke  Co.  V.  Lancaster's  Adm'r,  183  S.  W.  258. 

PlainttCTs  intestate,  crossing  the  river  in  his 
skiff,  and  defendant^  towing  steamboat  were 
bound  to  exercise  ordinary  care  under  the  cir- 
cumstances; and,  where  the  operation  of  the 
steamboat  was  negligent,  or  it  railed  to  rescue 
intestate  from  the  water  after  the  collision, 
plaintiff  might  recover.— Id. 
4:»I04  (Ky.)  In  action  for  death  of  plaintKTi 
intestate  from  collision  iwtween  ddendant's 
towing  steamboat  and  a  sldff,  neither  negligence 
nor  contributory  negligence  would  be  presumed, 
but  was  required  to  be  shown  by  proof  of  the 
acts  constituting  it,  or  of  the  facts  from  which 
it  might  legitimately  be  inferredi — Monongahela 
River  Consol.  Coal  &  Coke  Co.  ▼.  Lancaster's 
Adm'r,  183  8.  W.  26a 

XII.  suns  FOR  DAMAGES. 

4=9 1 21  (Ky.)  In  an  action  for  the  death  of  his 
intestate  from  the  alleged  negligence  of  defend- 
ant's servants  in  so  operating  its  steamboat 
with  tow  as  to  collide  with  and  to  cause  his 
death,  plaintiff  was  not  required  to  allege  and 
prove  that  intestate  was  not  negligent,  that 
being  a  matter  of  defense. — Slononpnhela  River 
Consol.  Coal  &  Coke  Co.  y.  Lancaster's  Adm'r, 
183  S.  W.  258. 

4=9(49  (Ky.)  In  an  action  for  death  of  plain- 
tiff's intestate  from  alleged  negligence  of  de- 
fendant's seiTants  in  operating  its  towing  steam- 
boat BO  as  to  collide  with  a  skiff  in  which  intes- 
tate was  crossing  the  river,  evidence  held  to 
make  defendant's  negligence  and  intestate's  con- 
tributory negligence  questions  for  jury. — ^Mo- 
nongahela River  ConsoL  Coal  &  Coke  Co.  t. 
Lancaster's  Adm'r,  1%  S.  W.  25& 

COLOR  OF  TITLE. 

See  AdTerse  Possessiai. 

COMBINATIONS. 

See  Monopolies. 

COMMERCE 

See  Carriers;    Courts,  4=9489. 

I.    POWER   TO    REOUXATE    IN    OEIT- 


^98  (Tex.Civ.App.)  When  cars  or  locomotives 
which  are  required  to  be  equipped  with  safety 
appliances  under  the  federal  iSafet^  Appliance 
Act  are  used  upon  or  pass  over  a  railroad  whicli 
is  used  for  interstate  commerce,  the  federal  act 
applies  and  is  Riipreme.— State  v.  Bpaumont  & 
G.  N.  R  R,  183  S.  W.  120.  • 

In  view  of  exception  of  logging  trains  in  feder- 
al Safety  Appliance  Act  enacted  under  Const 
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U.  S.  art  1,  (  8,  sobd.  S,  held,  that  the  Tezai 
Safety  Appliance  Act  was  inoperative  as  to 
logginifr  tralna  of  railroad*  engaged  in  interstate 
commerce;  Congress'  inaction  Bhowing  that  it 
did  not  intend  any  regulation. — Id. 

XZ.  SUBJECTS  OF  BEOVUiTION. 

^927  (Mo.App.)  A  carpenter,  killed  while  re- 
pairing a  railroad  pump  house  and  pumping 
station  used  in  interstate  commerce,  was  en- 
gaged therein.— Newkiric  ▼.  Pryor,  183  S.  W. 

4=927  (Tex.Civ.App.)  A  railroad  employ^  in- 
jured by  breaking  ot  a  defective  handhold  while 
setting  brake*  on  a  car  loaded  with  intrastate 
freight  which  was  a  part  of  a  string  of  cars 
being  switched  at  the  time  loaded  with  inter- 
state freight  had  a  cause  of  action  under  the 
federal  act  as  well  as  under  state  statutes  re- 
quiring that  cars  be  equipped  with  secure  hand 
holds.— Texas  &  P.  Ry.  Co.  v.  Sherer,  183  S.  W. 
404. 

9=>33  (Mo.App.>  Where  horses  subject  to  a 
stop-over  privilege  in  the  state  to  load  others 
were  shipped  to  a  point  in  a  foreign  state,  the 
tnuisaction  was  interstate  commerce,  regardless 
of  wheUier  a  through  bill  of  lading  was  issued. 
— Conley  v.  Chicago,  B.  &  Q.  R.  (&.,  183  S.  W. 

m.  MEAirS  ANS  METHODS  OF  BEO- 

uukTioir. 

^=»68  (Ky.)  A  citizen  of  another  state  who 
brings  goods  from  such  state  into  the  state  of 
the  forum  and  sells  and  delivers  them  as  a  ped- 
dler is  subject  to  the  local  laws  imposing  ped- 
dlers' licenses;  there  being  no  interference  with 
interstate  commerce. — <Jity  of  Newport  v.  French 
Bros.  Bauer  Co.,  183  S.  W.  532. 

License  taxes  upon  those  selling  dairy  goods, 
etc.,  imposed  by  a  city  are  not  invalid  as  to  an 
Interstate  dealer  who  brings  bis  goods  from  an 
adjoining  state,  though  some  of  his  business 
be  interstate  commerce,  where  he  carries  on 
snch  occupation  within  the  state. — Id. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMrSSION. 

See  Principal  and  Agent,  ^=»81. 

COMMISSIONER  OF  GENERAL 
LAND  OFFICE. 

See  Public  Lands,  <3=>180. 

COMMITMENT. 

See  Contempt,  €=»64. 

COMMON  CARRIERS. 

See  CarrieiB. 

COMMON  LAW. 

See  Dedication,  <8=928. 

^=>I2  (Tex.Civ.App.)  Under  statute  (Acts  1840, 
p.  3)  adopting  the  common-law  rule  in  Shel- 
ley's Case,  held  an  integral  part  of  the  law  of 
the  sUte.— Hunting  v.  Jones,  183  S.  W.  858. 

COMMUNITIES. 

Se«  Counties,  «=9l95,  106. 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  «=>202-266. 

COMPARATIVE  NEGLIGENCE. 

See  Negligence,  <3=s>101. 


COMPENSATION. 

See  Brokers;  District  and  Prosecnting  ktt- 
neys;  Eminent  Domain,  «=391— 238;  M:-;<t 
and   Servant,   ^zaSO;    Principal    and  A^cs 

*^^"       COMPETENCY. 

See  Criminal  Law,  «=>393,  386;  Evidence,  $> 
539-643;    Witnesses,  «=»37-219. 

COMPUINT. 

See  Indictment  and  Information. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement. 

COMPROMISE  AND  SETTLEMENT. 

See  Accord  and  Satisfaction;  Evidence,  9=>2I3; 
Payment ;    Release. 

«=>6  (Mo.App.)  Where  plaintiff  refused  on  Mo- 
ment to  make  reconveyance  of  land  deeded  to  Dii 
by  way  of  mortgage,  until  defendant  gave  a  mit 
for  an  additional  sum,  held,  that  the  note,  beis; 
without  consideration,  conld  not  be  upheld  u  i 
compromise  agreement.— Heck  v.  Watkins,  IS 
S.  W.  351. 

.      COMPUTATION. 

See  limitation  of  Actions,  ^=>56-127. 

CONCLUSION. 

See  Evidence,  9=9471. 

CONCLUSIVENESS. 

See  Acknowledgment;  Appeal  and  Error,  ^ 
999,  1(X)8;    Criminal  Law,  <8=>U11,  1159. 

CONDEMNATION. 

See  Eminent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  «=>467. 

CONDITIONS. 

See  Deeds,  «=9l55-168;  Sales,  «s>392;  Sub- 
scriptions. 

CONDUCT. 

See  Witnesses,  «=>352. 

CONFESSION. 

See  Criminal  Law,  «s>3ffll,  619,  534. 

CONFIDENTIAL  RELATIONS. 

See  Fraudulent  Conveyances,  «=s>104-106L 

CONFLICT  OF  LAWS. 

See  Descent  and  Distribution,  ^saS;  Dower, 
«=>2;    Limitation  of  Actions,  €=3>2. 

CONNECTING  CARRIERS. 

See  Carriers,  «s»183,  186,  219. 

CONSENT. 

See  Rape,  «=9l3,  52. 

CONSIDERATION. 

See  Compromise  and  Settlement,  4=>6;  Deeda, 
^»210;  Fraudulent  Conveyances.  €=»74, 
.SOO;  Principal  and  Surety,  «=>33,  108;  Ven- 
dor and  Purchaser,  ®=3^6. 

CONSOLIDATION. 

See  Action,  ^=>57;  Corporations,  «=»591. 


Digitized  by 


Google 


1223 


IMDBZ-DIOBST 


CmMMmmnam 


CONSTITUTIONAL  LAW. 

For  validity  of  statutes  relating  to  particular 
subjects,  see  also  the  various  specific  topics. 

Hinactment  and  validity  of  statutes  in  general, 
see  Statutes,  <S=328. 

Subjects  and  titles  of  statutes,  see  Statutes,  4=3 
105-116. 

H.   0OK8TBUOTXOK.   OPEBATXON, 

Ain>  EinroROEMEKT  or  OOR. 

STITimOKAI.  PBOVIUOirS. 

4=»20  (Ky.)  While  legislative  construction  of 
CMistitution  is  not  binding,  it  will  not  be  de- 
parted from  unless  clearly  erroneous,  especially 
when  of  loiu;  standing.— Hazelrigg  v.  Hazelrigg, 
183  S.  W.  933. 

«s»29  (Tez.Civ.App.t  Const,  art  6,  11  8,  as 
amended  in  1801,  giving  district  conrts  juris- 
diction to  try  contested  elections,  is  not  self- 
executing.— Bassel  V.  Shanklin.  183  S.  W.  106. 
«=»46(1)  (Tenn.)  Where  the  validity  of  partlc- 
olar  sections  of  a  statute  was  not  in  question, 
that  matter  will  not  be  determined. — State  v. 
Onmp,  183  S.  W.  506. 

<=»48  (Ark.)  The  court  must  eonstme  the  Ian* 
guage  of  a  statute  to  render  it  a  valid  exercise 
of  legislative  power,  if  the  language  is  fairly 
susceptible  of  such  construction.— Oliver  v. 
Whittaker,  183  S.  W.  201. 
4=>48  (Mo.)  It  is  settled  law  that  a  munici- 
pal charter  or  a  statute  will  not  be  held  uncon- 
stitutional if  by  any  rational  interpretation  it 
can  be  held  valid.— Pitman  v.  Drabelle,  183  8. 
W.  1065. 

«s»48  (Tex.Civ.App.)  Where  there  could  have 
existed  a  state  of  facts  justifying  the  classifi- 
cation made  by  a  statute,  the  courts  will  as- 
sume that  it  existed. — Bruce  v.  C}ity  of  Gaines- 
viUe,  188  S.  W.  41. 

«=>48  (Tex.Clv.App.)  It  is  the  duty  of  the  court 
to  ascertain  the  intention  of  the  liegislature  in 
enacting  a  statute  whose  constitutionality  is  in 
question,  and  to  sustain  the  law  if  it  can  be 
done  by  fair  construction. — Commonwealth  Ins, 
Co.  of  New  York  v.  Finegold,  183  S.  W.  833. 

-yZL   OBUOATION  OF  COSTBAOTS. 

(B)   Contraota    of    State*    aad    Hvnlotpall- 
tlea. 

«s>l26  (Ky.)  Ky.  St  f  679,  construed  as  ap- 
plying to  certificates  issued  prior  to  its  adop- 
tion, kel4  not  to  impair  the  obligation  of  con- 
tract, since  special  charter  of  defendant  associa- 
tion (Laws  1870-80,  c.  726,  amended  by  Laws 
1887-88,  c.  1326),  by  section  8,  reserves  the 
power  of  amendment. — Supreme  Council  C!atb- 
olic  Knights  of  America  v.  Fenwick,  188  S.  W. 
906. 

«=3|43  (Tex.Civ.App.)  Under  Const,  art.  1,  | 
16,  Acts  34th  Leg.  c.  33,  providing  that  bonds 
already  authorised  to  be  issued  might  be  sold 
at  90  per  cent,  when  they  were  voted  under  a 
law  providing  for  sale  at  par,  is  invalid. — ^David 
v.  Timon.  183  S.  W.  88. 


(C) 


Contracts  of  IndlTlduala  and  Prtvata 
Corporations. 


«=»175  (Kv.)  Ky.  St  J  679,  requiring  by-laws 
to  be  attacned  to  certificate  of  fraternal  insur- 
ance societies,  construed  as  applying  to  certifi- 
cates issued  prior  to  its  adoption,  held  not  con- 
trary to  Const  U.  S.  art.  1,  {  10,  forbidding  im- 
pairment of  obligation  of  contract  as  it  affected 
the  remedy  only  to  the  extent  to  establish  a  rule 
of  evidence.— Supreme  Council  Catholic  Knights 
of  America  v.  Fenwick,  183  S.  W.  906. 

VHX.  BET&OSPEOTIVE  ANB  EX  POST 
FACTO  Z.AW8. 

«=>I00  (Tex.Civ.App.)  Under  Const,  art.  1,  { 
16,  Acts  34th  Leg.  c.  33,  providing  that  bonds 
already  authorized  to  be  issued  might  be  sold 


at  90  per  cent,  when  they  were  voted  under  a 
law  providing  for  sale  at  par,  is  invalid,  being 
retroactive.— David  v.  Timon,  183  S.  W.  88. 
«=»I98(6)  (Tex.Civ.App.)  Special  guaranty  ot 
delivery  of  1,100  gallons  of  water  per  mmnte 
held  to  warrant  such  performance  on  t>art  ot 
irrigation  well,  and  not  merely  that  equipment 
over  well  would  be  able  to  make  such  delivery. 
—Hall  V.  Nunn  Electric  Co.,  183  8.  W.  13. 

IX.  PRIVII.EOES  OB  IM3CUiriTIIiB, 
AND  OlJiSS  XJiOISLATIOM. 

«=»207(4)  (Ky.)  Where  a  vehicle  licenaa  tax 
was  imposed  on  all  vehicles  which  plied  the 
streets  of  a  city,  and  no  discrimination  was 
made  against  the  citizens  of  any  other,  the  tax 
is  valid.— City  ot  Newport  v.  French  Bros. 
Bauer  Co.,  183  S.  W.  ra2. 
4=3208(6)  (Ky.)  An  ordinance  imposing  license 
taxes  on  milk  venders  except  grocery  stores,  in 
accordance  with  K>.  St  |  3058,  subsec.  2,  is 
not  invalid  under  Const.  |§  3,  171;  the  gro- 
cer's general  license  including  a  milk  vender's 
license. — Cityof  Newport  v.  French  Bros.  Baner 
Co.,  183  S.  W.  632. 

X.  EQUAZi  PBOTEOTIOH  OF  I.AW8. 

«=9230(1)  (Ky.)  Where  a  vehicle  license  tax 
was  imposed  on  all  vehicles  which  plied  the 
streets  of  a  city,  and  no  discrimination  was 
made  against  the  citizens  of  any  other  states 
the  tax  is  valid.— City  of  Newport  v.  French 
Bros.  Bauer  Co..  183  S.  W.  532. 

XI.  DUE  PROCESS  OP  UiW. 

«=9290  (Ark.)  Acts  1909.  p.  829,  as  mnended 
by  Acta  1913.  p.  746,  f  10,  relating  to  payment 
of  drainage  assessments,  is  Act  taking  property 
without  due  process  on  account  of  an  unrea- 
sonably short  time  being  given  for  payment— 
OUver  T.  Whittaker,  183  S.  W.  201. 

CONSTRUCTION. 

See  Bills  and  Notes,  «eb123,  134:  Bonndarles, 
«=»1 ;  Chattel  Mortgages,  «=s>109-149 ;  Con- 
stitutional Law,  4=s>20;  Ontracta,  <S=3l47- 
104;  Deeds,  €=>90-168;  Insurance,  <Ss»177; 
Landlord  and  Tenant,  4=»49 ;  Mortgages, 
<»=>137-174;  Pleading,  «s>34:  Sales,  «s> 
81,  83.  467;  Statutes,  «s»211:  Trial,  «=> 
296;    Wills,  «5>440-683. 

CONSTRUCTIVE  TRUSTS. 

See  Trusts,  «=>10S. 

CONTEMPT. 
n.  POWEB  TO  ptmsH.  Ain>  pbo- 

OEEOXKGS  THEBEFOB. 

4=>35  (Mo.)  The  authority  of  a  county  coart  to 
commit  for  contempt  must  be  explicitly  given  by 
statute,  or  necessarily  implied  from  a  power 
conferred.— Ex  parte  Stone,  183  S.  W.  1058. 
«=963(3)  (Mo.)  An  order  adjudicating  a  wit- 
ness to  be  in  contempt  held  insufficient  for  fail- 
ing to  show  the  issuance  of  a  subpoena  or  at- 
tachment or  the  act  construed  as  refusing  to 
obey.— Ex  parte  Stone,  183  S.  W.  1058. 
<S=>64  (Mo.)  A  commitment  for  contempt  in  re- 
fusing to  be  sworn  as  a  witness  held  insuffi- 
cient under  Rev.  St  1909,  Sj  2472,  3881,  8884. 
—Ex  parte  Stone,  183  S.  W.  1058. 

A  commitment  in  summary  proceedings  for 
contempt  will  be  strictly  construed  in  favor  of 
accused,  and  not  supported  by  presumptions  or 
intendments. — Id. 

CONTEST. 

See  Elections,  «=>269-305. 

CONTINUANCE. 

See  Criminal  Law,  <8=>586-614. 
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CONTRACTS. 

See  Accord  and  iSatisf action;  Action,  4s>47;  As- 
gignments ;  Bailment ;  Bills  and  Notes ;  Car- 
riers, i8=>69,  207,  271-277;  Champerty  and 
Maintenance;  Chattel  Mortgages ;  Compro- 
mise and  Settlement:  Constitutional  Law, 
«=»!  26-175 ;  Corporations.  «=3448.  657;  Cov- 
enants :  Customs  and  Usages ;  Exchange  of 
Property;  Frauds,  Statute  of;  Indemnity; 
Insurance.  «s»718,  719;  Limitation  of  Ac- 
tions, «=>21,  25;  Tivery  Stable  and  Garage 
Keepers,  €=>10:  Mortgages;  MunicipcQ  Cor- 
porations, «ss>330-365;  Party  Walls,  €=5>7; 
Payment;  Principal  and  Surety ;  Reforma- 
tion of  InstrumentB  :  Release  ;  Sales ;  Schools 
and  School  Districts.  «=>135.  137;  Specific 
Performance :  Subscriptions :  Taxation,  ®» 
76;  Trial.  <8=101.  329;  Vendor  and  Pur- 
«ha8er,  «=s>236:    Work  and  Labor. 

I.   REQUISITES   AND  VAIJDITY. 
<A)  Nature   and  S!iM«Dttala  tn   General. 

9=9 10  (Mo.App.)  Contract  between  parties  to 
work  together  and  divide  their  commissions  on 
tlie  sale  of  farm  lands  held  not  lacking  in  mu- 
tuality.—Young  V.  MiUon.  183  S.  W.  356. 
«=>I0{1>  (Tei.Clv.App.)  A  contract  by  which 
plaintifF  put  a  truck  in  defendant's  possession 
to  use  nnd  pay  over  half  its  income  till  paid 
for  held  enforceaHe  by  defendant  so  long  as 
be  compiled  with  it,  though  not  binding  him  to 
continue  to  do  so.— Halff  Co.  v.  Waugh,  183  S. 
W.  839. 

H.   CONSTRUCTION    AND    OPEBA^ 

TION. 

(A)  General  Rale*  of  Conatraotlon. 

«=»I47(1)  (Tex.Civ.App.)  A  court  under  its 
duty  to  construe  a  contract  cannot  make  a  con- 
tract which  the  parties  did  not  contemplate. — 
Northern  Irr.  Co.  v.  Watkins,  183  S.  W.  431. 
«s>l56  (Mo.)  The  mere  use  of  the  word  "guar- 
antee" in  an  agreement  does  not  change  the 
plain  character  of  the  agreement. — Simpson  t. 
Van  Laningham,  183  8.  W.  824. 
«s>l64  (Tex.Civ.App.)  In  construing  simnlta- 
neous  contracts,  the  court  should  seek  the  inten- 
tion from  the  words,  the  subject-matter,  and  the 
purpose  ot  the  contracts,  reconciling  conflicting 
clauses,  and  consider  the  instruments  in  the 
light  of  circumstances  to  give  tbem  fair  and 
customary  construction.— Ferguson  v.  Dodd,  183 
S.  W.  391. 

m.   MODIFICATION  AND  BCEROER. 

«3>245(1)  (Ark.)  Where  the  parties  to  a  con- 
tract for  railroad  construction  work  did  not 
execute  the  written  ctmtract  until  a  few  days 
before  the  work  was  completed,  the  written 
contract  governs  and  supplants  parol  declara- 
tions concerning  the  nature  of  the  work  and 
that  plaintiff  would  make  a  profit,  which  dec- 
<darations  were  not  inserted  in  the  written  con- 
tract— Robertson  v.  C.  H.  Sharp  Contracting 
Co.,  183  S.  W.  764. 

V.  PERFORMANCE   OR  BREACH. 

^=9280(5)  (Tex.Civ.App.)  A  contract  to  bore  ir- 
rigation well  to  supply  1,100  gallons  per  min- 
ute is  not  performed  by  furnishing  a  wellpump- 
ing  450  to  500  gallons  per  minute.— Hall  v. 
Nunn  Electric  Co.,  183  S.  W.  13. 
^=s282  (Mo.App.)  Where  a  contract  to  make  a 
picture  of  defendant's  son,  required  it  to  be  sat- 
isfactory to  defendant,  it  was  for  him  to  say 
whether  it  was  satisfactory. — ^Bowen  v.  Buck- 
ner,  183  S.  W.  704. 

9=9302  (Ark.)  Where  the  plans  for  a  building 
furnished  by  the  owner's  architect  were  defec- 
tive so  that  a  wall  fell,  although  the  work  done 
and  material  furnished  were  as  required,  the 
contractor  may  recover  for  the  construction  of 
the  wall.— Pine  HhifT  Hotel  Co.  v.  Monk  & 
Ritchie,  183  S.  W.  761. 


*=303(1)  (Teot.Oiv.App.)  'Where  the  law  cre- 
ates a  duty  and  the  party  is  disabled  to  perform 
it  without  bis  fault  and  has  no  remedy,  the  law 
will  excuse  him,  and  he  will  not  be  held  liable 
in  damages  for  nonperformance. — ^Northern  Irr. 
Co.  V.  'Watkins,  183  S.  W.  431. 

A  promisor  cannot,  on  the  ground  of  hard- 
ship or  impossibility  of  performance  escape  lia- 
bility in  damages  under  his  contract,  in  the 
absence  of  a  reservation  covering  such  Impoe- 
aibility.- Id. 

«=9303(2)  (Tex.Civ.App.)  A  contractor  is  not 
liable  in  damages  when  the  law  intervenes  to 
prevent  the  performance  of  his  contract. — 
Northern  Irr.  Co.  v.  Watkins,  183  S.  W.  431. 
«=9322(2)  (Tex.Civ.App.)  Where  a  contract 
failed  to  make  a  reservation  covering  impos- 
sibility of  performance  through  act  of  God,  evi- 
dence that  it  was  impossible  of  performance  on 
that  ground  was  inadmissible;  that  being  no 
defense.— Northern  Irr.  Ca  v.  Watkins,  183 
S.  W.  431. 

«s»323(l)  (Tez.(3iv.App.)  Where  a  contract 
failed  to  make  a  reservation  coverins:  impos- 
sibility of  performance  through  act  of  God,  no 
question  was  presented  for  the  jury  on  the 
issue  of  impossibility  of  performance. — Northern 
Irr.  Co.  V.  Watkins,  183  S.  W.  431. 

VI.  ACTIONS  FOR  BREACH. 

9=9346  (Mo.App.)  'Where  a  plaintiff  founds  his 
petition  solely  upon  an  express  contract,  he  can- 
not recover  on  a  quantum  meruit,  nor  at  alL 
unless  he  shows  a  substantial  performance  of 
the  express  contract.— El  Paso  Milling  Co.  v. 
Davis,  188  8.  W.  361. 

9=9346  (Tex.Civ.App.)  One  suing  on  an  ex- 
press contract  may  not  recover  on  a  quantum 
meruit.— Day  v.  Van  Horn  Trading  Co.,  183  S. 
W.  85. 

9=9354  (Ark.)  In  an  action  on  a  contract  for 
the  construction  of  a  railroad,  a  finding  that 
excavation  was  not  "wet  excavation"  within  the 
terms  of  the  contract  held  warranted. — Robert- 
son T.  C.  B.  Sharp  Contracting  Co.,  183  S.  W. 
754. 

CONTRADrCTION. 

See  Witnesses,  9=9402,  408. 

CONTRIBUTION. 

See  Bills  and  Notes,  9=3309;  Principal  and 
Surety,  9=>194,  196;    Subscriptions;    Trial, 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  9=985-101. 

CONVERSION. 

See  Trover  and  Conversion. 

CONVEYANCES. 

See  Assignments;  Chattel  Mortgages;  Dedica- 
tion, «=9l8;  Deeds,  9=9120;  Fraudulent 
Conveyances;  Homestead,  93>ll8-133 ;  Hus- 
band and  Wife,  9=9l4,  74,  198,  266:  Infants, 
9=926-31;  Insane  Persons,  9s>6i:  Mort- 
gages ;    Remainders. 

CORPORATIONS. 

See  Banks  and  Banking;  Bills  and  Notes,  9=9 
123 ;  Carriers:  Constitutional  Law,  ^=>17o ; 
Counties;  Evidence,  9=»20 ;  Insurance  ;  Libel 
and  Slander.  €=9l,  9,  21,  73 ;  Limitation  of 
Actions,  9=935,  58;  Municipal  C!orporations ; 
Quo  Warranto;  Railroads;  Statutes,  ®=>ll3: 
Street  Railroads ;  Telegraphs  and  Telephones ; 
'Waters  and  Water  Courses,  9=9232;  Wit- 
nesses, ^=>142. 


Digitized  by 


Google 


1226 


INDEX-DIGEST 


C3«rp9vatloiw 


IV.  OAPITAXi,   STOCK,  AKB  DXVI. 
DENDS. 

(B)   Svbacrtptlou  to   fltoelc. 

®=»80(2)  (Tenii.)  Although  offi<xn  of  a  corpo- 
ration are  systematically  lootiiig  it,  they  are 
not  so  adverse  in  interest  as  to  relieve  the  com- 
pany of  responsibility  for  fraudulent  represen- 
tations by  such  officers  by  which  they  procured 
defendant's  note  to  the  corporation  in  payment 
for  stock  sold  by  the  corporation  to  defendant. 
—Madison  Trust  Co.  v.  Stablman,  188  S.  W. 
1012. 

<e=>80(ll)  (Tenn.)  Evidence  held  to  show  such 
material  false  representations  as  to  the  valne  of 
corporate  stock  for  which  a  note  was  given 
and  renewals  were  taken  as  to  preclude  recov- 
ery against  the  maker.— Madison  Trust  Oo.  v. 
Stahlman.  183  S.  W.  1012. 
<S=s>80(I)  (Tez.Civ.App.)  False  representationa 
of  an  agent,  taking  subscriptions  to  the  stock 
of  a  corporation  to  be  organized,  that  plaintiff 
could  give  his  note  for  the  stock,  and  that  it 
would  be  indefinitely  extended,  relating  to  a 
matter  as  to  which  agent  bad  no  authority,  and 
which  the  corporation  could  not  validly  carry 
out,  held  to  warrant  rescission  of  the  subscrip- 
tion.—Gmeral  Bonding  &  Casualty  Ins.  Co.  v. 
Mount,  183  S.  W.  788. 

iS=>92  (Tex.Giv.App.)  Though  estopped  from 
asserting  fraud,  plaintiffs  Keld  entitled  to  can- 
cellation of  note  for  stock  in  B.  company,  se- 
cured by  defendant,  another  corporation,  which 
issued  its  stock  therefor,  and  to  recover  stock 
In  B.  company,  also  secured  by  defendant,  or 
amount  of  note  given  therefor. — Commonwealth 
Bonding  &  Casualty  Ins.  Co.  v.  Curry,  183  S. 
W.  1. 

As  Const,  art.  12,  {  6,  forbids  the  issuing  of 
stock  save  for  money  actually  paid,  a  transac- 
tion whereby  corporate  stock  is  issued  in  con- 
sideration of  a  note  cannot  be  ratified,  and 
furnishes  no  basis  for  estoppel.— Id. 

(O)  lasne  of  Certlflcatea. 

<=»99(2)  (Tenn.)  Where  oorporation  has  pur- 
chased property  necessary  for  corporate  use  and 
issued  therefor  caiHtal  stock  and  bonds,  prima 
facie  case  of  valid  payment  for  stock  and  bonds 
ia  established.— Morgan  Bros.  v.  Dayton  Coal 
&  Iron  Co.,  183  S.W.  1019. 

(D)  Tnamttr  of  Sharea. 
^S9ll7  (Ma)  Where  an  agreement  required 
the  seller  of  stock  to  return  the  purchaser's 
notes  at  the  latter'a  election,  on  tender  of  the 
stock,  and  the  stock  was  deposited  as  collateral 
with  the  notes,  tender  by  the  purchaser  was 
not  necessary,  since  the  stock  indorsed  in  blank 
was  held  as  collateral— Simpson  v.  Van  Lan- 
ingham.  183  S.  W.  324. 

V.   MKUBERS    Ain>   8TOCXHOi:.DERS. 

(A)   RlKbta  and  Llnbtlltlea  aa  to  Cor- 
poration. 

«=>I70  (Tex.Civ.App.)  Where  plaintiffs  execut- 
ed note  for  stock  subscriptien  to  one  corpora- 
tion, aud  the  promotor  delivered  it  to  defend- 
ant, a  different  corporation,  without  considera- 
tion, defendant's  issuance  of  stock  to  plaintiffs 
did  not  make  them  stockholders. — Commonwealth 
Bonding  &  Casualty  Ins.  Co.  r.  Curry,  183  S. 
W.  1. 

Vr  OFFICERS  AMB  AGENTS. 

(O)   Rlarbta,   Datlea,  and  LtabUitlea   aa  to 
Corporation  and  Ita  Membera. 

4t=9320(ll)  (Ark.)  In  a  suit  by  stoekholders  and 
directors  of  the  A  corporation  to  restrain  other 
directors  from  continuing  a  selling  arrangement 
witii  the  B  corporation,  a  rival  concern,  the  de- 
fendants being  directors  of  both-  corporations, 
evidence  held  insufficient  to  support  a  finding 
that   the  defendants   were  not  acting  in   good 


faith  in  making  the  arrangement—Lewis  Y. 
Fakes,  183  S.  W.  755. 

(D)'  l.labllltr  for  Corporate  Debta  and 
Aota. 

«S=>340(3)  (Ark.)  Under  Kirby's  Dig.  »  848, 
859,  liability  of  officer  of  corporation  failing  to 
file  required  report,  etc.,  held  a  primary  and 
not  a  secondary  liability,  making  the  officer  ab- 
solutely liable  for  the  debts  of  the  corporation. — 
McDonald  v.  Mueller,  183  S.  W.  7B1. 

Under  Kirby'a  Dig.  §§  848,  859,  unpaid  cred- 
itor of  a  corporation  may  proceed  against  the 
corporation  maker  and  the  mdorser,  or  against 
the  corporate  officers,  for  their  official  neglect. 
— Id. 

Vn.   CORFOKATE  POWERS  AKD 
I.IABXIJTIE8. 

(B)   Repreaentation  of  Corporation  hy  Of- 
llcem   and  Aarenta. 

^5>423  fTei.Civ.App.)  A  corporation  is  liable 
for  slander  uttered  by  an  employ's  within  the 
scope  of  his  employment. — Soathweatern  Tele- 
graph &  Telephone  Co.  v.  Long,  183  S.  W.  421. 
A  slander,  uttered  by  manager  of  corporation 
in  giving  employ^  reason  for  her  discbarge,  was 
within  the  scope  of  his  employment. — Id. 

(D)  Contraeta  and  Indobtedneaa. 

®=»448  (Tex.Civ.App.)  Where  defendant  corpo- 
ration with  notice  of  a  promoter's  contracts, 
and  that  a  note  given  for  stock  in  another  cor- 
poration organized  by  the  same  promoter  was 
to  constitute  part  of  its  surplus,  received  the 
note  without  consideration,  held,  that  the  pro- 
moter's agreement  was  binding  on  defendant.— 
Commonwealth  Bonding  ft  Casualty  Ins.  Co.  v. 
Curry,  188  S.  W.  1. 

^=>47l  (Tenn.)  The  court  will  not,  unless  con- 
strained to  do  so,  give  to  corporate  bonds  such 
interpretation  as  would  make  them  void.— Mor- 
gan Bros.  V.  Dayton  Coal  &  Iron  Co.,  183  S. 
W.  1019. 

*»473  (Tenn.)  Corporate  bonds,  payable  to 
bank  or  registered  bolder,  held  free  from  equi- 
table defenses  in  hands  of  Innocent  registered 
holder.— Morgan  Bros.  v.  Dayton  Coal  &  Iron 
Co.,  183  S.  W.  1019. 

®=>478  (Tenn.)  The  court  will  not,  unless  con- 
strained to  do  so,  give  to  corporate  mortgage 
such  interpretation  as  would  make  it  void. — 
Morgan  Bros.  v.  Dayton  Coal  &  Iron  Co.,  183 
S.  W.  1019. 

Corporate  mortgage  of  property  described  in 
detail  and  "all  property  and  estate  wherever 
situate,"  is  limited  to  property  of  the  class  de- 
scribed.—Id. 

Under  a  mortgage  by  a  going  concern  of  real 
estate,  plant,  and  equipment,  with  income  and 

Srofits,  the  income  and  profits  do  not  pass  un- 
er  lien  until  default  and  possession  taken  by 
trustee. — Id. 

(F)    CiTll  Aotlona. 

«=>507  (Ky.)  Under  av.  Code  -Prac.  f  732, 
subsec.  33,  service  of  process  ujran  a  sales  agent 
of  a  corporation  is  insufficient  to  give  the  court 
jurisdiction  over  tbe  company. — Studebaker 
Corp.  of  America  v.  Miller,  183  S.  W.  256. 

Via.  nrsoiiVENCT  and  receivers. 

4=s542(l)  (Tenn.)  Bonds  and  mortgage  of  cor- 
poration may  be  attocked  as  conveying  consum- 
able property,  by  subsequent  creditors. — Morgan 
Bros.  V.  Dayton  Coal  &  Iron  Oo.,  183  S.  W. 
1019. 

Where  property  described  in  corporate  mort- 
gage is  not  such  as  to  make  it  void,  it  cannot 
be  attadced  by  subsequent  creditors  on  ground 
that  general  conveying  clause  includes  property 
not  proper  to  be  mortgaged,  possession  of  which 
is  reserved  to  mortgagor.- Id. 

A  mortgage  by  a  corporation  of  plant,  with 
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iasuea  and  profits,  reeerving  possession,  held  not 
Toid  as  to  creditors. — Id. 

*=»548(8)  (Tenn.)  Creditors'  bill,  attacking  ya- 
lidity  of  corporate  mortgage  and  bonds,  should 
set  out  facts  rdied  on  to  establish  fraud. — 
Monan  Bros.  t.  Darton  Coal  &  Iron  Co.,  183 
S.  W.  1019. 

Where  creditors'  bill  alleges  issuance  of  bonds 
to  protect  company  in  case  of  calamity,  instead 
of  taking  up  indebtedness  as  purported,  proof 
of  attempted  reorganizations  by  stockholders  to 
exchange  their  stock  for  the  bonds  cannot  form 
basis  of  decree  when  not  pleaded. — Id. 
«=>557(4)  (Mo.App.)  The  court,  in  a  suit  for  ap- 
pointment of  a  receiver  of  a  corporation  for  the 
misconduct  of  its  officers,  has  no  authority  to 
order  on  its  own  motion  an  audit  of  the  books 
of  the  corporation  at  the  cost  of  the  corporation 
and  its  officers. — State  ex  rel.  Buckingham  Ho- 
tel Co.  T.  Kimmel,  183  S.  W.  651. 

A  corporation  made  a  defendant  with  its  of- 
ficers in  a  suit  for  the  appointment  of  a  receiv- 
er, held  not  to  consent  to  an  audit  of  its  books 
at  its  expense,  ordered  by  the  conrt.— Id. 

X  OOMSOUDAinOH. 

«=»59l  (Mo.App.)  That  bank  named  as  obligee 
in  injunction  bond  had  consolidated  with  an- 
other bank  held  not  to  prevent  it  from  main- 
taining motion  to  assess  damages  on  the  bond. 
—Barrett  v.  Stoddard  County,  183  &  W,  644. 

XI.  DI880Z.UTXON  AND  FOBI'EITUKE 
OF  FRANCHIBE. 

^»630  (4)  (Mo.App.)  On  motion  to  assess  dam- 
ages on  injunction  bond,  dissolution  of  corpo- 
rate obligee  held  a  question  of  fact  to  be  raised 
by  answer,  and  not  by  demurrer. — ^Barrett  ▼. 
Stoddard  County,  183  S.  W.  644. 
«&=630(5)  (Mo.App.)  Under  Bev.  St.  1906,  {{ 
2995-3000.  3031,  affidavit  of  president  as  to  dis- 
solution of  corporation  held  not  conclusive,  even 
if  properly  in  the  record. — Barrett  v.  Stoddard 
County,  183  S.  W.  644. 


<^3>I2  (Mo.App.)  Prorisions  of  Rev.  St.  1909. 
§i  2258-2293,  relating  to  taxation  of  costs,  five 
the  court  a  discretion  to  determine  against 
whom  costs  shall  be  assessed  when  legally  tax- 
able.—State  ex  reL  Buckingham  Hotel  Co.  t. 
Kimmel,  183  S.  W.  651. 

4=»32(1)  (Ark.)  In  actions  at  law  costs  gen- 
erally go  to  the  prevailing  party  and  follow 
the  judgment— Boynton  Land  &  Lumber  Co.  v. 
Hawkins,  183  S.  W.  959. 

«=>32(4)  (Ky.)  Under  Ky.  St  i  889,  and  Or. 
Code  Prac.  f  125,  subsec.  2,  the  plaintiff's  re- 
covery in  an  action  in  ejectment  of  all  but  a 
small  portion  of  the  land  in  question  entitied 
him  to  a  judgment  for  costs. — Shanahan  v.  Hc- 
Intire,  183  S.  W.  629. 

®=>Se  (Ky.)  In  an  action  in  equity  for  the  re- 
covery of  land  judgment  for  tJie  defendant  for 
an  infinitesimal  quantity  of  land  would  not  pre- 
sent any  equitable  ground  for  reUeving  faim  of 
the  payment  of  costs. — Shanahan  t.  Melntire, 
183  S.  W.  529. 
«=s60  (Mo.App.)  Where  defendant  denied   the 

Krtnership  and  resisted  accounting,  plaintiff 
ving  prevailed,  it  was  not  error  to  assess  the 
costs  against  defendant  and  refuse  to  divide 
them  equally  under  Rev.  St  1909,  i  2266.— 
Smith  v.  Smith,  183  S.  W.  1126. 

VX.  TAZAXXOH. 

«s>20l  (Ho.App.)  The  court  has  no  jnriadlc- 
tion  to  make  an  order  taxing  costs  without  no- 
tice.—State  ex  rel.  Buckingham  Hotel  Cou  t. 
Kimmel,  183  S.  W.  651. 

COTENANCY. 

See  Tenancy  in  Common. 

COUNTERCUIIM. 

See  Set-Off  and  Counterclaim. 


COUNTIES. 

See  Conrta,  «ss>231. 


Xn.  FOREIOir     CORPORATIONS. 

«=9657(4)  (Tenn.)  That  foreign  corporation  had 

not  filed  charter  with  secretary  of  state  as  re-  

quired  by  statute  did  not  render  its  mortgage    X.   OBEATIOK,    AIiTEKATIOK.   ] 
and  debenturea  void.— Morgan  Bros.  v.  Dayton  EMOE,  AMD  POI>ITI0AIi 

Coal  &  iKm  Co..  183  S.  W.  1019.  

4s»66l(3)  (Ark.)  A  foreign  corporation  which, 
after  making  contract  in  the  state,  complied 
with  the  statute  relating  to  doing  business  there- 
in, held  entitled  to  maintain  a  suit  on  snch  con- 
tract, having  complied  with  the  law  before  in- 
stituting suit — Waxabachie  Medicine  Co.  v. 
Daly,  183  S.  W.  741. 

«s>682  (Tenn.)  Laws  18T7,  c.  81,  t  6,  is  valid 
to  the  extent  that  creditor  corporations  of  an- 
other state  will  he  deferred  to  resident  credi- 
tors of  a  foreign  corporation.— Morgan  Bros.  v. 
Dayton  Coal  &  Iron  Co.,  183  S.  W.  1019. 


CORPORATIONS  COURTS. 

See  Courts,  «=>42. 

CORROBORATION. 

See  Criminal   Law,  «s>534:    Witnesses,   ^ 
318,  410,  414. 

COSTS. 

See  Ejectment,  «=al23. 

I.   If  ATTTBE,  OROinn>S,  AITD  EXTENT 
OF  BIOHT  IN  GENERAL. 

«S93  (Ark.)  The  right  to  costs  did  not  exist  at 
common  law,  but  rests  on  statute. — Boynton 
Land  &  Lumber  Co.  v.  Hawkins,  183  S.  W. 
959. 

$=93  (Mo.App.)  Costs  are  recoverable  only 
when  authonzed  by  statutes  which  are  strictly 
construed.— State  ex  rel.  Buckingham  Hotel  Co. 
V.  Kimmel,  183  S.  W.  651. 


FUNOTIONS. 

«=s>l  (Tenn.)  A  "county"  is  a  government  witli- 
in  a  government,  not  to  be  dissolved  or  destroyed 
by  I^slative  enactment — Ferguson  v.  Tyler,  183 
8.  W.  162. 

n.  GOVERNMENT  AND  OFFICERS. 
(C)   Oouitr    Board. 

«=»39  (Ky.)  Acts  1914,  c.  20,  {  2.  providing 
for  election  of  commissioners  from  aiatticts  by 
voters  at  large,  does  not  violate  Const  S  144, 
requiring  commissioners  to  be  elected  from 
county  at  large.— Hazelrigg  v.  Hazelrigg,  183  8. 
W.  988. 

(D)  Oaeen  sad  Areata. 

«=>99  (Tex.Clv-A.pp.)  In  a  suit  on  a  county 
treasurer's  bond  for  an  alleged  shortage  of 
funds,  it  is  a  defense  to  show  that  the  idiortage 
occurred  during  the  term  of  hli  predecessor.— 
Burttschell  t.  Colorado  Cottnty,  183  S.  W. 
1183. 

Sureties  on  bond  of  cotinty  treasurer  are  re- 
sponsible for  no  funds  save  those  coming  into 
his  possession  by  virtue  of  his  office,  and  are 
not  responsible  for  trust  funds  which  the  treas- 
urer deposited  in  countsr  depository  as  county 
funds  without  beneficiary's  consent — Id. 
«=3|0I(7)  (Tex.Civ.App.)  Where  a  county  treas- 
urer improperly  deposited  trust  funds  as  count}' 
funds,  and  his  report  was  approved  by  the 
county  commissioners,  such  approval  is  not  con- 
clusive on  the  sureties  on  his  bond  that  the 
funds  were  county  funds.— BurttacfaeU  T.  Ooio- 
*  rado  County,  188  S.  W.  1188. 
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FISOAIi  HAKAQBM^HT.   PVBXJO 
DEBT.  SEOTTHTrt^S.  AMD 
TAXATXOir. 

50(2)  (Tex.GiT.App.)  A  contract  to  furnish 
iDty  shells  for  bnildinK  and  repairing  roads 
!  paid  for  from  current  revenues  does  not 
e  a  "debt"  within  Const,  art  8,  f  8.— 
ssard  v.  Wilson,  183  S.  W.  814. 
60  (Tex.Oivjlpp.)  Under  Rev.  St.  1911, 
L440,  authorizing  transfer  of  county  funds, 
)t  that'  certain  taxes  be  first  applied  to 
es  of  claiins  named  in  article  1433,  au- 
zcd  transfer  of  the  general  fund,  jury  fund, 
ngent  fund,  and  depositary  fund,  to  the 
fund.— Broussard  v.   Wilson,   183   S.   W. 

95  (lenn.)  Priv.  Acts  1915,  c.  184,  ap- 
>Ie  only  to  Montgomery  coanty,  providing 
he  establishment  of  communities  to  have 
;e  of  schools  and  highways  and  to  receive 
I  from  the  county  treasury,  held  to  violate 
t.  1870,  art  2,  |  29,  empowering  the  tien- 
Assembly  to  authorize  counties  and  incor- 
ed  towns  to  impose  taxes  for  county  and 
iration  purposes. — Ferguson  v.  Tyler,  183 
.  1C2. 

der  Const  1870,  art.  2,  i  29,  delegating  to 
'ies  the  power  to  impose  taxes  for  county 
:orporation  purposes,  the  two  purposes  are 
let,  and  taxes  must  be  applied  for  the  ben- 
f  the  entity  levying  such  taxes.— Id. 

96  (Tenn.)  Citizens  and  taxpayers  of  a 
:y  A  eld  entitled  to  file  a  bill  in  behalf  of 
selves  and  all  other  taxpayers,  to  enjoin 
xercise  of  the  powers  attempted  to  be  con- 
i  by  Priv.  Acts  1915,  c.  184,  authorizing 
istablishment '  of  communitjes  in  a  county 
le  grounds  of  its  uncon8titutionaUty.^Fer- 
1  V.  Tyler.  183  S.  W.  162. 

▼I.  AOnOMS. 

23  Crez.Civ.App.)  In  suit  to  enjoin  con- 
to  furnish  shells  to  county  for  road  build- 
ind  repairing,  evidence  held  to  show  that 
es  intended  that  shell  should  be  paid  for 
>f  current  revenues  and  that  there  was  rea- 
3le  ground  to  believe  that  such  revenues 
d  be  BufBcient. — Broussard  v.  Wilson,  183 
^  814. 

COUNTY  ATTORNEYS. 

District  and  Prosecuting  Attomeya. 

COUNTY  BOARDS. 

bounties,  «=>39. 

COUNTY  COURTS. 

Contempt,  «=386 ;   Courts,  4=943,  62. 

COURTS. 

Ippeal  and  Error,  «s9231-247 ;  Bankmpt- 
9=>20;  Contempt;  Death,  9=335 ;  Habeas 
-pus,  ^=>109;  Judges;  Justices  of  the 
ice;  Prohibition;  Quo  Warranto,  «=>57; 
mainders. 

EBTABUBHSCEirT.    OROAHIZA- 
TIOH,  AMD  PROOEDUBE  IM 
OEMERAXk 

Creation  and  Constltntlon.  and  Court 
Offleera. 

2(1)  (MoApp.)  Special  laws  pertaining  to 
*  of  record  of  general  jurisdiction  must  be 
ly  scrutinized,  and  the  powers  therein  con- 
d  strictly  construed.— J.  H.  Tschudy  Hard- 
,  Lumber  Co.  v.  Hotel  Inv.  Co.,  183  S.  W. 

2(5)  (Tex.Cr.App.)  Under  Const,  art  6,  f 
corporation  court  created    by  Acts  2oth 


Leg.  c.  88,  is  a  valid  court  with  power  to  trjr 
offenses  against  city  ordinances  or  state  laws. — 
Hiclunan  v.  State,  188  8.  W.  1180. 
«=343  (Tex.Crjkpp.)  Under  Const  art  5k  U 
16,  22,  the  Legislature  has  full  authority  to 
confer  on  the  county  court  jurisdiction  to  en- 
tertain appeals  from  corporation  court— Hick- 
man V.  State,  183  S.  W.  1180. 
<S=»53  (Tex.Civ.App.)  Where  Acts  34th  Leg.  c. 
126,  i  2,  giving  county  courts  the  civil  jurisdic- 
tion of  ordinary  county  courts,  and  repealing 
the  act  of  Twenty-Third  Legislature,  took  effect 
while  an  appeal  Rom  justice  court  was  pending 
in  district  court  the  jarisdictiou  of  the  district 
court  terminated. — Studebaker  Harness  Co.  v. 
Oerlach  Mercantile  Co..  183  S.  W.  431. 

(D)  Rvlen      of      Decision.      AdJndleatlonB, 
Opinions,   and    Records. 

«=389  (Tex.Civ.App.)  Text-books  are  at  best 
only  secondary  autnority. — Southwestern  Tele- 
graph &  Telephone  Co.  v.  Long,  183  S.  W.  421. 
€=>90  (Ey.)  A  decision  of  recent  date,  in  con- 
flict with  prior  established  law  and  clearly  er- 
roneous, will  not  be  followed  under  the  rule  of 
stare  decisis. — Kentland  Coal  &  Coke  Co.  ▼. 
Keen,  183  S.  W.  247. 

«=>97(5)  (Mo.App.)  The  Court  of  Appeals,  in 
construing  the  Employers'  Liability  Act  must 
follow  the  decision  of  the  federal  courts— New- 
Urk  v.  Pryor,  183  S.  W.  682. 

m.   OOUBTS  OF  OEMERAX.  OBIOIMAX. 
JUBI8DICTIOM. 

(A)  Grounds   of   Jartadictlon    Im    Oenerml. 

(8=»I2I((9  (Tex.Civ.App.)  The  district  court 
has  jurisdiction  of  a  suit  for  recovery  of  $500 
agreed  to  be  paid  as  broker's  commission  on  an 
exchang*  of  realty,  the  interest  on  such  sum 
bein|;  in  the  nature  of  damages  for  wrongful  de- 
tention of  the  money,  and  not  interest  on  an 
open  account  or  a  written  contract,  as  provid- 
ed for  In  Rev.  St  1911,  arts.  4977,  4978.— Rob- 
inson V.  Lingner,  183  S.  W.  850." 
iS=>l22  (Tex.Civ.App.)  Where  the  petition 
pleaded  facts  which  if  true  justified  a  recovery 
of  %7S0,  but  in  another  count  pleaded  a  subse- 
quent a^eement  barring  the  original  claim  and 
authorizing  recovery  of  $500,  it  was  for  the  re- 
covery of  tbe  lesser  sum,  although  it  pleaded  the 
alternative  demands.— Xiobtuson  T.  Xongner,  183 
S.  W.  850. 

VI.  OOUKTS  OF  APPEIXATB  JTJIU8> 
DICTION. 

(B)  Court*  of  .Fsrtleular  Ststos. 

«=»23l(24)  (Mo.)  The  Supreme  <3onrt  has  ap- 
I>ellate  jurisdiction  of  contests  for  township 
trustee  and  township  collector. — Macrae  v.  Coles. 
183  S.  W.  678. 

<=>23l(5)  (Mo.App.)  In  suit  to  enjoin  placing 
of  county  funds  with  a  bank,  judgment  on  mo- 
tion to  assess  damages  on  injunction  bond  held 
not  to  affect  the  county,  and  an  appeal  lay  to 
the  Court  of  Appeals.— Barrett  v.  Stoddard 
County,  183  S.  WT  644. 

iS=s>23l(50)  (MaApp.)  Where  remittitur  re- 
duced damages  to  $7,000,  appeal  held  to  lie  to 
Court  of  Appeals,  though  no  new  judgment  waa 
entered.— Barrett  v.  Stoddard  County,  183  S. 
W.  644. 

«=»23l(5)  (Mo.App.)  ▲  county  being  a  party 
to  the  cause  to  open  a  highway,  jurisdiction  of 
the  appeal  is  not  in  the  Court  or  Appeals,  but 
the  Supreme  Court — Franklin  County  v.  Mis- 
souri Pac.  Ry.  O).,  183  S.  W.  1009. 

^=>247  (Tex.Civ.App.)  In  cases  in  which  the 
Supreme  Court  has  larisdietitni  on  a  writ  of 
error,  the  Court  ot  Civil  Appeals  will  decline  to 
certilv  a  question  to  the  Supreme  Court— 
RnicJ  V.  Ci*y  °^  Gainesviile,  183  S.  W.  41. 
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VHX.  GONOinEtBENT  AMB   OONFUOT* 

nro  JXTRIgPIOTIOH.  AKD 

aOMITT. 

(B)   State  Conrts  and  United  States  Conrts. 

$=>489  (Tex.Civ.App.)  Interstate  Commerce  Act. 
preserring  by  section  22  the  common  law  ana 
statutory^  remedies,  does  not  deprive  state  court 
of  jurisdiction  of  action  for  conversion  of  in- 
terstate shipment.— Pecos  &  N.  T,  By.  Co.  y. 
Porter,  183  S.  W.  98. 

«=>507  (Tenn.)  The  state  court  haa  no  juris- 
diction to  enjoin  action  In  federal  court  for 
freight  charges  according  to  schedule  filed,  not- 
withstanding Intersute  Commerce  Act,  §  22, 
preserving  common  law  and  statutory  remedies. 
—Dayton  Coal  &  Iron  Co.  v.  Cincinnati,  N.  O. 
&  T.  P.  By.  Co.,  183  S.  W.  739. 

COVENANTS. 

See  Release. 

II.   COnrSTRUOTION  AKD  OPERA. 

TION. 

(B>  Covenants  of  Title. 

^^39  (Mo.App.)  Vendor  of  land  by  warranty 
deed  with  covenant  against  incumbrances  held 
not  relieved  therefrom  by  his  grantee's  actual 
notice  of  an  outstanding  incumbrance. — Dudley 
V.  Waldrop,  183  S.  W.  1095. 

HI.  PEBFORMAKCE  OR  BREACH. 

•3>96(4)  (McApp.)  The  mere  existence  of  an 
outstanding  prior  deed  of  trust  constitutes  a 
breach  of  the  covenant  against  incumbrances  in 
a  vendor's  deed,  entitling  the  grantee  in  posses- 
sion to  recover  nominal  damages. — Dudley  t. 
Waldrop,  188  S.  W.  1095. 

IV.   ACTIONS  FOR  BREACH. 

^=3 1 04  (Mo.App.)  Purchaser  of  land  under 
4eed  warranting  against  incumbrances,  who 
learned  of  one  and  refused  to  pay  more,  the 
insolvent  seUer  foreclosing  the  purchase-money 
mortgage,  transferring  the  notes,  in  ejectment 
by  the  transferees,  buyers  at  foreclosure  sale, 
•converted  into  a  suit  in  equity  by  the  answer, 
held  entitled  to  rescission.— Dudley  v.  Waldrop, 
183  S.  W.  1095. 

'$=s>l22  (Moj^pp.)  In  ejectment  by  representa- 
tives of  a  vendor  of  land  against  a  buyer  who 
sought  rescission  for  breach  of  the  covenant 
against  incumbrancer,  evidence  held  sufficient  to 
show  that  a  vendor  of  land  was  insolvent. — 
Dudley  ▼.  Waldrop,  183  S.  W.  10Q6. 

COVERTURE. 

See  Husband  and  Wife. 

CRAPS. 

See  Oaming,  e=^7i. 

CREDIBILITY. 

See  Witnesses,  «=>318-414. 

CREDIT. 

See  Principal  and  Agent,  ^S9l50. 

CREDITORS. 

See  Bankruptcy;  Chattel  Mortgages,  $=3l88; 
Fraudulent  Conveyances. 

CREDITORS'  SUIT. 

See  Corporations,  4=3548;  Fraudulent  Convey- 
ances, *=»249-300. 

CRIMINAL  LAW. 

See  Arrest ;  Bail ;  Burglary ;  Ccmtempt;  False 
Pretenses:  Gaming;  Husband  and  Wife,  i8=3 
304;  Indictment  and  Information;  Intoxi- 
cating Ldquors,  <8=>184,  216;    Larceny;  Ma- 


nicipal  Corporations,  ®=»642;  Pcijnry;  Bape, 
«=>60;  Robbery;  Seduction;  Sodomy;  Son- 
day,  «=»29 ;   Vagrancy ;  Weapons ;  WitaaaeM. 

m.  PARTIES  TO  OFFEHSES. 

^»80  (Tex.Cr.App.)  In  misdemeanors  all  par^ 
ties  connected  either  as  an  accomplice  or  prin- 
cipal may  be  prosecuted  and  convicted  as  prin- 
cipals.—SfcAIister  ▼.  State,  183  S.  W.  145l 

im.  FORMER  JEOPARBT. 

«=»I95(2)  (Ky.)  Under  Const.  (  13,  providing 
that  no  person  shall  be  twice  put  in  jeopardy, 
defendant  could  be  tried  for  the  murder  of  one 
of  two  brothers,  in  a  shooting  affray  in  whicli 
he  killed  both,  after  acquituf  of  the  charge  of 
murdering  the  other  brother. — Commonwealth  r. 
Anderson,  183  S.  W.  898. 

Where  defendant  killed  two  brothers,  B.  and 
E.,  and  on  trial  for  murdering  B.  the  court  sob- 
mitted  whether  E.  was  acting  in  concert  with 
R.  in  an  assault  upon  defendant,  defendant,  aft- 
er acquittal,  could  be  tried  for  the  nrarder  of 
SL— Id. 

X.  EVIBEKOE. 

(A)  Jndleial     Notlee,     Presiunptleas,     aad 

Harden  of  Proof. 

®=>304  (Mo.)  In  a  statutory  rape  case,  the 
court  will  take  judicial  notice  of  the  period  of 
gestation,  and  that  it  was  physically  inapoesibie 
for  acts  of  intercourse  occurring  more  than  a 
year  before  trial  to  have  resulted  in  prosecu- 
trix's pregnancy  at  trial.— State  v.  Arnold.  183 
S.  W.  289. 

«=>304(21)  (Mo.)  Conrts  cannot  judicially 
know  what  constitutes  a  crap  teWo  or  bow  the 
giBM  ofcrape  is  played.— Sute  v.  Wade,  183 
S.  W.  598. 

(B)  Paeta    la    Isane   and   Relevant    «•    to- 

•aea.  aad  Res  Qestae. 

*=»338(1)  Crex.Cr.App.)  In  a  proaeeotioil  for 
murder,  where  it  was  evident  that  there  had 
been  a  struggle  in  the  killing,  and  that  the  mur- 
derer might  well  have  become  bloody,  evidence 
that  a  sifting  of  defendant's  fireplace  ashes 
yielded  a  set  of  overall  buttons  and  a  set  of 
shirt  buttons,  other  testimony  showing  that  he 
had  worn  overalls  and  a  shirt  on  the  (tey  of  the 
crime,  wa»  admissible.— Hampton  v.  State.  1S3 
S.  W.  887. 

Refusal  to  permit  defendant  to  testify  that 
since  his  arrest  the  sheriff  had  allowed  him  to 
go  at  large  was  proper. — Id. 
<8=>338(3)  (Tex.&_App.)  Evidence  that  defend- 
ant's d<«  was  seen  coming  from  deceased's  house 
and  goiuf  toward  defendant's  was  admiasiUe, 
where  evidence  of  footprints  and  horae  tracks 
tended  to  show  that  defendant  was  traveling  in 
the  same  direction  near  where  the  dog  was.— 
Hampton  v.  State,  183  S.  W.  887. 

Where  the  hoof  of  defendant's  horse  was  mea- 
sured and  shown  to  have  fitted  the  tracks  lead- 
ing from  near  where  decedent's  body  was  found 
to  defendant's  premises  where  the  borse  was, 
evidence  that  a  puny  was  tracked  from  near 
decedent's  h<»ne  to  defendant's  lot  was  admis- 
sible.—Id. 

4s>359  (Mo.)  Evidence  that  prosecutriz'B  ancle 
did  not  object  to  defendant's  calling  on  her  was 
inadmissible  as  tending  to  show  a  criminal  re- 
lation between  the  prosecutrix  and  her  tmcle.— 
State  V.  Shearon,  183  S.  W.  293. 
<&=>36l(3)  (Tex.Cr.App.)  Where  the  state  in- 
troduced as  e^dence  that  blood  had  h^ea  on  de- 
fendant's hat  testimony  of  a  witness  that  when 
ho  arrested  defendant  his  hat  was  slightly  burn- 
ed, also  evidence  that  his  arm  was  scratched. 
testimony  of  such  witness  of  the  explanation 
defendant  gave  at  the  time  as  to  why  the  scratch- 
es were  on  his  arm  and  how  his  hat  got  burned, 
was  improperly  excluded.— Hampton  v.  State. 
183  S.  W.  887. 

<fc=>36l(4)  (Tex.Cr.App.)  In  prosecation  for  se- 
duction, it  was  proper  to  iiermit  an  entire  con- 
versation between  defendant  and  witness  amount- 
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ing  to  a  confession  of  illicit  intercoarge  to  be 
shown  to  make  defendant's  statements  to  the 
witness  intelligible.— Gleason  y.  State,  183  S. 
W.  891. 

<8=3365  (Mo.)  In  proaeoution  for  sodomy  per- 
petrated per  OS,  testimony  showing  or  tending 
to  show  a  rape  and  sodomy  per  anum  was  ad- 
missible, where  the  proof  showed  that  all  of 
tliese  acts  were  parts  of  the  res  gestte  and  ad- 
missible as  such.— State  v.  Pfeiler,  183  S.  W. 
337. 

«=9366  (Mo.)  In  a  prosecution  for  robbery,  tes- 
timony of  a  witness  that,  when  he  regained  con- 
sciousness after  being  shot,  be  heard  some  one 
working  at  the  money  drawer  in  the  ticket  ofBce 
through  the  open  ticket  window,  and  afterwards 
heard  some  one  walk  from  the  ticket  office  to 
the  door  of  the  waiting  room,  and  a  man  after- 
wards identified  as  the  defendant  entered,  waa 
admissible  as  part  of  the  res  gestte.- State  v. 
WiUiams,  183  B.  W.  308. 

(C)  Otiiev  Offemaea,  and  Cbarkoter  of  Ae- 

eaaed. 

•s>369  (Mo.)  In  prosecntiaii  for  statutory  rape, 
evidence  of  acta  of  intercourse,  subsequent  to 
the  acta  relied  upon  and  after  prosecutrix  be- 
came 15  years  of  age,  is  inadmissible,  particu- 
larly where  the  subsequent  acts  were  remote.— 
Starte  t.  Arnold,  188  S.  W.  289. 
4=3369  (Mo.)  In  a  prosecution  for  robbery,  evi- 
dence that  the  defendant,  when  arrested,  was 
wearing  clothing  stolen  on  the  night  of  the  rob- 
bery, was  admissible  as  tending  to  establish  his 
prraence  in  the  vicinity  of  the  crime,  although  it 
mowed  the  dcfendanfa  guilt  of  another  offense. 
—State  V.  WUliama,  183  S.  W.  308. 
4=»37l  (Mo.)  In  a  prosecution  for  obtaining 
goods  by  falae  pretenses  by  means  of  a  false 
check,  evidence  of  other  such  checks  isaned  by 
defendant  is  admissible  to  show  bis  intention  in 
nassing  the  check.— State  v.  Toung,  183  8.  W. 

4=s»37l  (Mo.)  Where  one  aocuaed  of  murder  of 
a  police  ofDcer,  who  arrested  him,  defended  on 
the  ground  of  unlawful  arrest,  evidence  that  he 
had  in  fact  recently  committed  a  robbery  was 
admissible  as  showing  motive  actuating  the  kilt 
ing,  and  is  not  inadmissible  as  showing  another 
cnme.— State  v.  "Whitley,  183  S.  W.  317. 
«s»372  (Tei.Oi_App.)  It  being  shown  on  cross- 
examination  of  a  witness,  who  had  testified  to 
purchase  of  liquor  from  defendant,  that  he  got 
it  at  defendant's  house  from  his  wife,  and  after- 
wards paid  defendant,  be  may  testify  to  it 
having  been  customary  to  so  make  purchases 
from  defendant— McAlister  v.  State,  183  S.  W. 
145. 

«s»380  (Tex.Cr.App.)  In  a  prosecution  for  lar- 
ceny, evidence  that  the  accused  was  unduly  in- 
timate with  one  witness  was  inadmissible,  where 
the  accused  had  not  placed  his  reputation  in 
iaaue.— Black  v.  State,  183  S.  W.  436. 

(D)  Materiality  aad  Coatpeteaor  ta   Q»a« 

eral., 

«=»393(4)  (Tex.Cr.App.)  The  fact  that  defend- 
ant was  under  arrest  when  his  foot  was  fitted 
to  a  barefoot  track  found  at  the  scene  of  the 
crime  did  not  render  the  evidence  inadmissible. 
—Hampton  v.  State,  183  S.  W.  887. 
«=>396(2)  (Tex.Cr.App.)  Where  the  state  in- 
troduced in  evidence  part  of  a  conversation  be- 
tween accused  and  another  relating  to  dilficulty 
with  deceased,  accused  should  be  allowed  to 
show  the  whole  matter. — Knight  v.  State,  183  S. 
W.  1168. 

<e=>396(2)  (Tex.Cr.App.)  Where  a  portion  of  an 
affidavit  was  admitted  only  for  the  purpose  of 
identifying  it;  after  the  state  bad  been  forced 
to  introduce  it,  the  defendant  was  not  entitled 
to  introduce  the  whole  of  it ;  the  remainder  be- 
ing immaterial.— Reed  v.  State,  183  S.  W.  1168. 


(E)  Beat   aad    Seoondary    and   Demonatra- 

tlTe  Evidence. 

•3=»402  (Mo.)  Under  Rev.  St  1909,  $  6323, 
chattel  mortgage  of  cattle  placed  on  file  in  re- 
corder's office,  held  recorded,  so  that  certified 
copy  thereof  was  admissible  in  a  prosecution 
for  obtaining  money  by  bilse  pretenses  by  a  suf- 
sequent  chattel  mortgage  on  the  cattle  covered 
thereby,  without  notice  to  produce  original  or 
showing  loss,  destruction,  etc.,  tbereof. — State 
V.  Hurt,  183  S.  W.  833. 

(F)  Admlaalona,  Deelaratlons,  and    Hear- 

■ay. 

i3s>406(l)  (Ky.)  The  Anti-Sweating  Act  was 
not  intended  to  prevent  one  accused  of  crime 
from  making  a  voluntary  statement  with  refer- 
ence thereto.— Garrison  v.  Commonwealth,  183 
8.  W.  473. 

«s»406  (Tex.  Gr.  AppO  Under  Code  Cr.  Proc. 
1911,  arts.  284  and  295,  voluntary  statement 
permitted  to  defendant  on  his  examining  trial 
need  not  show  on  its  face  that  be  was  warned, 
as  that  may  be  orally  shown.— Rlos  v.  State, 
183  S.  W.  151. 

€=>4IB(1)  (Tex.Cr.App.)  In  a  prosecution  for 
murder,  evidence  as  to  remarks  made  mostly 
out  of  the  hearing  of  the  defendants  by  the  witr 
ness  and  a  third  person  was  inadmissible,  though 
such  remarks  were  related  to  defendant  on  the 
foUowlng  day.— Carter  v.  State,  183  S.  W.  881. 

(H)   Doevmentarjr  Bvldenoe  and  Bxolnsloa 
of  Parol   Bvldenee  Thereby. 

^3436  (Mo.)  In  prosecution  for  statutory  rape, 
family  record  showing  the  ages  of  the  children 
held  admissible  to  show  the  age  of  prosecutrix. 
—State  y.  Arnold,  188  S.  W.  286. 

(I)   Ovlnlan  Elyldene*. 

®s»448(3)  (Mo.)  In  a  prosecution  for  seduc- 
tion, it  was  error  to  permit  the  father  of  th« 
prosecutrix   to   testify   that   defendant  treated 

?ro8ecutrix  like  a  sweetheart— State  v.  Evans, 
83  S.  W.  1059. 

In  a  prosecution  for  seduction,  a  volunteered 
statement  by  the  father  of  prosecutrix  that  oth- 
ers with  whom  he  conversed  had  no  use  for  de- 
fendant held  inadmissible  as  a  conclusion. — Id. 
«=a44B(fi)  (Tex.Cr.App.)  Where  witness  did  not 
form  opinion  aa  to  identity  of  persons  when  he 
saw  them,  subsequent  conclusion  baaed  on  rea- 
soning and  subsequent  information  was  proper- 
ly exduded.-Olark  y.  State,  188  S.  W.  437. 
<8=»448(11)  (Tex.Cr.App.)  Testimony  that  de- 
ceased was  angry  when  he  made  threats  against 
defendant  was  not  incompetent  as  an  opinion.^ 
Mason  v.  State,  183  S.  W.  1153. 

It  was  proper  to  allow  one  who  saw  affray 
to  testify  that  accused's  conduct  made  impres- 
sion on  witness  that  accused  was  about  to  at- 
tack deceased. — Id. 

«s>448(2)  (Tex.Cr.App.)  Testimony  of  physi- 
cians that  they  had  excunined  a  witness  alleged 
to  be  of  unchaste  character,  and  that  she  had 
never  had  intercourse  with  a  man,  giving  the 
facta  as  to  her  physical  condition,  is  not  opin- 
ion evidence,  but  a  statement  of  fact — Reed  v. 
State,  183  S.  W.  1168. 


(K)   Confesalona. 

4=>SI9  (Tex.Cr.App.)  An  incriminating  state- 
ment of  accused,  made  when  he  was  neither  un- 
der arrest  nor  believed  himself  to  be,  but  when 
tbe  owner  of  the  stolen  property  woke  him  up, 
is  admissible.- Ariola  v.  State,  183  S.  W.  144. 
€=3534(2)  (Tex.Cr.App.)  In  a  prosecution  for 
murder,  where  a  confession  by  defendant  was 
in  evidence,  circumstances  tending  to  connect 
defendant  with  the  crime,  such  as  that  a  horse 
was  tracked  from  decedent's  premises  to  defend- 
ant's, were  admissible  to  support  the  confession. 
-  Hampton  v.  State,  183  S.  W.  887. 
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(la)    BTMeace  mt  Prellmlaarjr  HSxsmtaatlon 
OF  at  Former  Trial. 

«s»S43(2)  (Ark.)  Testimony  of  sheriff  and  bis 
deputy,  who  investigated  the  case,  held  suffi- 
cient to  establish  the  absence  of  a  witness  from 
the  jurisdiction,  so  as  to  make  his  testimony 
at  the  examining  trial  competent. — Holland  y. 
State,  183  S.  W.  978. 

®=543(1)  (Tex.Cr.App.)  On  proof  that  a  wit- 
ness who  testified  at  former  trial  was  no  longer 
resident  of  state,  his  testimony  at  such  former 
trial  was  admissible.— Chamberlain  ▼.  State,  183 
S.  W.  438. 

XI.  TXICE    OF    TRIAI.    AKD    OOHTIIf> 

TTAKCE. 
«=»577  (Ter.Or.App.)  Under  Code  Or.  Proa 
1911,  art  557,  permitting  arraignment  two  days 
after  service  of  summons,  held  it  could  not  be 
said  it  was  error  to  refuse  postponement  to  en- 
able additional  counsel,  brought  into  the  case, 
toprepare  for  trial.— Bader  v.  State,  183  8.  W. 

^a586  (Tei.Cr.App.)  A  continuance  is  no  lon- 
ger a  matter  of  right,  but  addressed  to  the  sonnd 
discretion  of  the  court— Knight  v.  State,  183 
S.  W.  1158. 

4=9594(1)  (Ky.)  Overruling  o£  motion  for  con- 
tinuance for  absence  of  witnesses  who  would 
have  testified  relative  to  defendant's  use  of 
morphine  held  not  error,  in  view  of  lack  of  dili- 
gence and  testimony  of  nhysicians. — Garrison  v. 
Commonwealth,  183  S,  W.  473. 
^=>594  (Mo.)  Where  one  accused  of  statutory 
rape  requested  a  continuance  to  secure  the  pres- 
ence of  prosecutrix's  grandmother,  who  would 
testify  that  she  was  at  the  time  of  the  alleged 
acta  of  intercourse,  over  15  years  of  age,  the 
denial  of  a  continuance  was  improper. — State  v. 
Arnold,  183  S.  W.  289. 

$=s>594(l)  (Tez.Cr.App.>- Cootinnaace  is  prop- 
erly denied,  where  the  testimonv  of  the  absent 
witness,  given  on  a  former  trial,  is  admitted. — 
Heed  v.  State,  183  S.  W.  1168. 
<S=>594(3)  (Tex.Cr.App.)  Continuance  on  the 
ground  of  absence  of  a  witness  who  is  a  fugitive 
from  justice  is  properly  denied. — Reed  v.  State, 
183  S.  W.  Ilea 

$=>595  (Tex.Cr.App.)  Befusal  of  continuance 
for  absence  of  witness  is  proper;  his  proposed 
testimony  being  inadmissible. — Jones  v.  State. 
183  S.  W.  141. 

<S=>595(1)  (Tez.Cr.App.)  Denial  of  a  continn- 
ance  to  procure  the  attendance  of  an  absent 
witness,  who  would  have  testified  in  support  of 
accuseds  testimony,  which  was  contradicted, 
and  to  deceased's  vile  slanders  concerning  accus- 
ed's girls,  held  error;  accused  being  convicted 
of  murder.— Knight  v.  State,  183  STw.  1158. 
4=9598  (Tex.Cr.App.)  Befusal  of  continuance 
for  absent  witness  is  proper,  where  no  diligence 
was  shown.— Jones  v.  State,  183  S.  W.  141. 
4=3608  (Tex.Cr.App.)  Where  the  evidence  in- 
troduced showed  that  an  absent  witness  would 
not,  if  iwesmt,  testifjr  as  claimed  by  defendant, 
or  that  she  was  not  in  a  position  to  have  seen 
the  acta  as  to  which  defendant  alleged  she  would 
testify,  refusal  of  a  continuance  was  not  error. — 
Reed  v.  State,  183  S.  W.  1168. 
4=3614(2)  (Tex.Cr.App.)  Refusal  of  second  ap- 
plication for  continuance  on  ground  of  absent 
witness  held  properly  denied,  where  the  testi- 
mony of  the  absent  witness  would  be  but  cumu- 
lative of  witnesses  in  court  and  not  called  by 
defendant— Chamberlain  t.  State,  183  8.  W. 
438. 

4=»6I4(2)  (Tex.Cr.App.)  A  second  motion  for 
continuance  will  not  be  granted  where  the  ab- 
sent witness'  testimony  will  be  merely  cumu- 
lative.—Reed  T.  State,  183  S.  W.  1168. 

Xa.  TBXAL. 
(A)   Prellminsrr   Prooeedlnira.      * 

4=»628  (Mo.)  Under  Rev.  St  1909,  I  5097,  wit- 
ness whose  name  was  not  indorsed  on  infor- 


mation held  properly  permitted  to  testify  in  ak- 
sence  of  motion  to  qnadi  or  for  continnsnfr.— 
State  T.  Ferguson,  liSS  S.  W.  336. 

(B)   Conrne  and  Condnet  of  Trial  la  Gea- 
eral. 

«s»633(2)  (Tex.Cr.App.)  Where  a  certified 
copy  of  the  indictment  was  read  to  the  jury  is 
the  presence  of,  and  with  the  knowled^  of.  de- 
fendant and  her  counsel,  without  objection  until 
in  a  motion  for  a  new  trial,  the  reading  of  the 
original  indictment  was  waived,  as  exprenly 
auOiorised  by  C!ode  Cr.  Proc.  1911,  art  22.- 
Omer  v.  State,  188  S.  W.  1172. 
4=>656(2)  (Tex.Cr.App.)  Qualifications  of  bill 
of  exceptions  to  examination  of  witness  by  tlie 
court  in  the  absence  of  the  jury  AeW  to  show 
no  error  in  the  examination,  where  defendant 
had  alleged  that  it  was  calculated  to  intimidate 
the  witness.— Beed  t.  State,  183  S.  W.  1168. 

(C)   Reoeptloa  of  BFrtdeaee. 

4=9669(6)  (Tex.Cr.App.)  Material  evidence  as 
to  bias  of  prosecuting  witness  was  erroneouslj 
excluded,  although  the  witness  was  in  court  a 
violation  of  the  rule,  where  the  defendant  did 
not  know  of  his  presence,  or  of  his  testimony, 
but  had  him  called  as  soon  as  he  discovered  him. 
— Hemandes  t.  State,  183  S.  W.  440. 

(D)   Objeetloaa  to  B-vldeBce.  MoUoaa  ta 
Strike  Oat,  and  Bxceptloaa. 

4=>695(5)  (Ark.)  Objections  to  questions  as 
leading  do  not  call  attention  to  incompetency 
of  evidence^Bridger  v.  State,  183  8.  W.  962. 

(E)   Aracaatenta    aad    Coadnet    of    Coaaael- 

4=»720  (Mo.)  In  the  absence  of  evidence  to 
justify  it,  a  reference  to  a  witness  for  the  de- 
fense, calling  her  a  fugitive  from  justice,  is  Ugli- 
ly prejadicial,  and  merite  reprimand  by  the 
ooort— State  ▼.  Ackley,  183  S.  W.  291. 
4=»722(S)  (Ky.)  That  county  attorney,  on  tri- 
al of  negro  for  rape,  referred  to  defendant  *m 
an  ape  and  a  beast,  and  called  attention  to  his 
tiadc.  lips,  blunt  nose,  and  low,  receding  fore- 
head, held  not  to  require  a  reversal.— Garriarai 
V.  Commonwealth,  183  S.  W.  473. 
4=3722(2)  (Tex.Cr.App.)  In  a  prosecntion  for 
larceny,  comment  upon  the  fact  that  accnsed 
was  unduly  intimate  with  one  witness  was  er^ 
ror,  where  the  accused  had  not  idaced  liis  repn- 
tation  in  issue. — Black  v.  State,  183  8.  W.  43a 
4=»730  (Tex.Or.App.)  Defendant  not  having  re- 
quested an  instruction  to  disr^ard  argument  of 
the  district  attorney,  it  is  enough  that  the  conrt, 
on  objection,  reprimanded  said  attorney. — Jones 
V.  State,  188  S.  W.  141. 

(O)   Heoeaalty,  Re«nialtea.  and   SaMeteaey 
of  Inatraetiona. 

4=s>782  (Mo.)  In  prosecution  for  sodomy  perpe- 
trated per  OS,  where  testimony  showing  or  tend- 
ing to  show  a  rape  and  sodomy  per  annm  was 
admissible  as  a  part  of  the  res  gestae,  no  in- 
struction as  to  ita  evidentiary  weight  or  par- 
se .was  required.— State  v.  Pfeifer,  183  S.  W. 


337. 

4=3783(1)  (Mo.)  In  a  prosecution  for  seduction, 
held,  that  instructions  should  be  given  limiting 
the  eftect  of  a  post  card  as  evidence  to  questions 
independent  of  corroborating  the  promise  of  mar- 
riage.—State  V.  Evans,  183  S.  W.  1059. 
4=3814  (Mo.)  Where  an  information  charged 
the  offense  of  obtaining  goods  by  false  pretenses 
under  Rev.  St  1909,  i  4565,  as  amended  by 
Laws  1911,  p.  194,  and  also  the  offense  of  ob- 
taining property  by  false  checks  under  section 
4765,  as  amended  by  Laws  1913 ;  as  commit- 
ted in  one  transaction,  after  the  state  elected 
to  go  to  the  jury  on  the  first  count  only,  an  in- 
struction based  on  the  second  count  was  error. 
—State  V.  Young,  183  S.  W.  305. 
4=»8I5(1)  (Tex.Cr.App.)  Refusal  of  an  instmc- 
tlon  as  to  insufficiency  of  certain  corroboratire 
testimony  in  prosecution  for  perjury  held  not  er- 
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ror,  wher«  there  waa  other  corroborative  evi- 
dence iotroduced.— Ke<>d  v.  State,  183  S.  W. 
1168. 

(B)   Reqneata  (of  Inatruetlon*. 

•s»826  (Tez.Cr.App.)  Written  charges  in  proa- 
eeution,  submitted  after  dose  of  argument,  keM 
properly  refused.— O'Toole  v.  State,  183  S.  W. 
1160. 

4=»829(9)  Crez.Or.App.)  In  a  prosecution  for 
aeduction  where  the  oonrt  fully  instructed  on 
the  presumptioB  of  innocence  there  waa  no  ne- 
oeaBity  to  sire  the  special  cliai^es  requested 
thereon.— Gleason  v.  State,  188  S.  W.  891. 
«=»829(10)  (Tez.Gr.AppL)  In  prosecution  for 
seduction,  where  tlie  court  ^ave  approved  charges 
OD  accomplice  testimony,  it  was  not  necessary 
to  give  the  special  charges  requested  on  that 
issue.— Gleason  v.  State,  183  S.  W.  891. 
•a»829(18)  (Tex.Cr.App.)  In  prosecntion  for 
seduction,  where  the  court  fully  instructed  on 
reasonable  doubt,  there  was  no  necessity  to  give 
the  special  charges  requested  thereon. — Gleason 
V.  State,  183  8.  W.  891. 

(J)  OvstoAxt    Condnet,   snil    Deltkerstlvaa 
o(  J«rr« 

«=a859  (Tez.GrJlpp.)  Under  Code  Or.  Proo. 
1911,  art  756,  court  in  trial  for  murder  on  re- 
quest by  jury  returning  into  court,  held  to  prop- 
erly permit  the  written  testimony  of  witness 
taken  on  former  trial  to  be  read  to  jury  as  to 
which  the  Jury  disagreed.--Omer  v.  State,  183 
S.  W.  1172. 

Xm.  MOTIONS    FOR    NEW    TRIAIi 
AND   IN  ARREST. 

^=>9I9  CHo.)  Objections  to  remarks  of  coun- 
sel, made  for  the  first  time  on  motion  for  new 
trial,  are  too  late.— State  v.  Shoemaker,  183  S. 
W.  322. 

•a»923  (Mo.)  An  objection  to  the  fitness  of  a 
jnror,  nuiide  for  the  flrat  time  on  motion  for  new 
trial,  is  too  late.— State  v.  Shoemaker,  183  S. 
W.  322. 

^=9935  (Mo.)  Where  the  court  improperly 
charged  on  arson  in  the  first  degree,  and  the 
jary  assessed  punishment  in  excess  of  minimum 
for  arson  in  the  third  degree  fixed  by  Rev.  St. 
1909,  I  4618,  court  could  not,  under  section 
6256,  sentence  accused  for  the  minimum  for  ar- 
son in  the  third  degree,  but  verdict  must  be 
set  aside.— State  v.  Britton,  183  S.  W.  296. 
<8=9954  (Mo.)  Under  Rev.  St.  1900,  {  5286,  re- 
qniring  a  motion  for  new  trial  to  set  forth  tike 
grounds  or  caoaes  therefor,  general  objections 
m  a  motion  for  new  trial  are  insifficient,  where 
the  only  objections  on  the  trial  were  general. — 
State  V.  Shoemaker,  183  S.  W.  322. 
4ES957  (Mo.)  Misconduct  of  the  jury  cannot 
be  shown  by  affidavita  of  ita  members.— State 
V.  Sheaion,  188  S.  W.  293. 

aCIV.  JUDGMENT.  SENTENCE,  AND 
ZTNAI.  OOMBaTMENT. 

«=9996  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  art  859,  the  district  court  at  ita  term 
next  after  dismissal  of  defendant's  appeal,  and 
on  application  of  the  district  attorney,  with 
notice  to  defendant,  waa  authorized  to  correct 
the  deric's  insertion  of  the  name  of  another, 
where  defendant's  name  was  intended  to  appear. 
— Rioa  ▼.  State,  183  S.  W.  151. 

XV.  APPEAI.  AND  ERROR,  AND 
CERTIORARI. 

(A)  Fonn    of   Reaiedy,    Jvrladletloa,    «ad 
Rl«ht  of  Review. 

«=>I0I4  (Tex.Cr.App.)  After  dismissal  of  an 
appeal  from  a  conviction  and  after  the  trial 
court's  amendment  by  inserting  another  name 
in  the  judgment  entry  where  defendant's  name 
was  intended  to  appear,  defendant  might  appeal 


therefrom  to  the  Court  of  Criminal  Avpeala.— ' 
Rios  v.  State,  183  S.  W.  161. 
€=3r020  (Tex.Cr.App.)  On  appeal  from  a  cor- 
poration court  to  county  court  the  county 
court's  judgment  is  final  under  Code  Cr.  Proc. 
1911,  art  87  (Vernon's  Ann.  Code  Cr.  Proc. 
1916,  art  87),  where  the  fine  assessed  is  not 
over  f  100,  ana  an  appeal  therefrom  must  be  dis- 
mis8ed.-^rigsby  v.  State,  183  S.  W.  143. 
<S=»I024(2)  (Ky.)  Under  Cr.  Code  Prac.  {  336, 
providing  that  an  appeal  shall  only  be  taken  on 
a  final  judgment,  except  on  bebalf  of  the  com- 
monwealth, in  a  prosecution  for  murder,  the 
c<Hnmonwealth  could  appeal  from  judgment  over- 
ruling ita  demurrer  to  defendant  s  written  plea 
of  former  jeopardy. — CVMnmonwealth  v.  Ander- 
son, 183  S.  WT 808. 

(B)   Presentation  and  Reservation  In  Ijovr- 
er    Court   of   Gronnds  of    Revlevr. 

®=>I03I  (Mo.)  Failure  of  record  to  show  ar- 
raignment and  plea  does  not  authorize  reversal 
in  absence  of  objection  till  the  cause  reaches 
the  Supreme  Court— State  v.  Allen,  183  S.  W. 
329. 

^=»I036(7)  (Ark.)  Objection  first  made  on  ap- 
peal to  ue  reading  of  the  statement  tyt  an  ab- 
sent witness  from  the  record  kept  by  the  exam- 
ining magistrate,  without  further  identification 
or  further  proof  that  it  was  in  fact  his  testi- 
mony, comes  too  late.— Holland  v.  State,  183  S. 
W.  97a 

«=3|036  (Mo.)  The  admission  of  improper  evi- 
dence was  not  reversible  error  where  objection 
was  not  made  until  after  the  answer  was  giv- 
en, and  no  motion  to  strike  was  then  made- 
State  V.  Ferguson,  183  S.  W.  336. 
«=>I036(1)  (Tex.Cr.App.)  Where  bill  of  excep- 
tions shows  oiat  admission  of  evidence  of  repu- 
tation was  excluded  in  so  far  as  defendant  ob- 
jected thereto  below,  no  err<x'  was  presented. — 
O'T0<de  V.  State,  183  S.  W.  1160. 
«=>I038(8)  (Tex.Cr.App.)  In  a  misdemeanor 
case  in  a  county  court  which  is  not  required  by 
Code  Or.  Proc.  1911,  art  739  (Vernon's  Ann. 
Code  Cr.  Proc.  1916,  art  739)  to  give  any 
chajnge,  accused,  if  desirous  of  presenting  an  er- 
ror in  charge  given,  must  seasonably  object  pre- 
serve his  objections  by  Mil  of  exceptions,  and 
request  in  writing  a  correct  charge  covering  the 
error  or  omissions.- Teem  v.  State,  188  S.  W. 
1144. 

4=31043(2)  (Mo.App.)  Whether  or  not  evidence 
is  admissible,  in  the  state  courto,  of  prior  con- 
victions in  municipal  courts,  ite  admission  will 
not  support  an  assignment  of  error,  where  spe- 
cific objection  upon  the  ground  that  the  prior 
convictions  were  in  municipal  courta  was  not 
made.— State  v.  Clement  ISS  S.  W.  1133. 
4=>I044  (Mo.)  A  court's  ruling  on  an  objection 
to  a  volunteered  statement  of  a  witness,  though 
no  motion  to  strike  was  made,  can  be  reviewed 
on  appeal.— State  v.  Evans,  183  S.  W.  1069. 
«=»1(M4  (Mo.App.)  Whether  or  not  evidence  is 
admissible  in  the  state  courta  of  prior  convic- 
tions  in  municipal  courts,  ita  admission  is  not 
reviewable  in  absence  of  motion  to  strike  sudi 
evidence.— State  v.  Clement,  183  S.  W.  1133. 
^=s>1045  (Tex.Cr.App.)  Bill  of  exceptions,  in 
prosecution  showing  that  defendant's  motion  to 
strike  evidence  was  filed  with  clerk,  but  not  pre- 
sented to  court  until  after  motion  for  new  trial 
came  up  for  hearing  and  court  made  no  notaticm 
on  motion,  presented  no  error. — O'Toole  v.  State, 
183  S.  W.  1160. 

€=3l055  (Mo.)  Where  no  exceptions  are  saved 
to  rulings  of  the  court  as  to  argument  of  coun- 
sel, no  question  thereon  is  presented  on  appeal, 
though  the  remarks  complained  of  appear  ful- 
ly in  the  motion  for  new  trial. — State  v.  Shear- 
on,  183  S.  W.  298. 

€=>I0S6  (Mo.)  Where  no  exception  is  any- 
where taken  or  saved  to  the  giving  or  refusal  of 
any  instructions  or  to  the  giving  of  the  whole 
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instroetionB,  the  Snpreme  Court  cannot  review 
any  error  based  upon  the  inetructions. — State  v. 
Pfeifer.  183  S.  W.  337. 

^=>I064  (Mo.)  Errors  in  the  fpvioK  and  re- 
fusal of  instructions  not  assigned  in  the  motion 
for  new»  trial  are  not  reviewable  on  appeal. — 
State  ▼.  Coet,  183  S.  W.  287. 
<&=>I064(6)  (Mo.)  A  remark  by  the  judge  in 
rulini;  on  an  objortion,  which  assumed  a  fact 
not  proved,  cannot  be  reviewed,  where  there 
was  no  exception  or  reference  in  the  motion 
for  new  trial  to  the  remark.— State  t.  Evans, 
183  S.  W.  1068. 

(O)  Re«ord   an*   Pro«eedtncs  Rot   te  Ree- 
ord. 

•=91086  (Mo.)  Objection  that  case  was  tried 
while  application  for  change  of  venue  was  pend- 
ing cannot  be  reviewed  when  not  saved  in  bill 
of  exceptions.— State  v.  Allen,  183  S.  W.  329. 
•=91087  (Tex.Cr.App.)  To  confer  jurisdiction 
on  the  Court  of  Criminal  Appeals,  the  record  on 
appeal  from  a  conviction  must  disclose  that  a 
recognizance  was  given,  or  that  defendant  is 
in  jail  and  has  been  continuously  confined  there- 
in.—Sparks  v.  State,  183  S.  W.  144. 
•=3)088  (Mo.)  Statements  in  record  that  ap- 
plication for  change  of  venue  was  filed  and  that 
judge  was  called  in  by  the  regular  judge  of  the 
cottrt,  together  with  presumptions  as  to  court 
of  general  jurisdiction,  held  to  show  that  the 
judge  was  for  sufficient  reason  called  in  by  the 
regular  judge.— State  v.  Allen,  183  S.  W.  320. 
•=>I090  (Mo.)  Improper  argument  of  prosecu- 
tor, where  not  presented  by  bills  of  exception, 
cannot  be  reviewed  on  appeal. — State  v.  Ar- 
nold, 183  S.  W.  28U. 

^=>I090(13)  (Mo.)  An  objection  to  prosecuting 
attorney's  argument,  which  stated  the  portion 
objected  to,  Iteld  sufficient  without  bill  of  ex- 
ceptions to  preserve  the  argument  stated  for 
review.— State  t.  Evans,  183  S.  W.  1059. 
«B>  1 090(17)  (Tex.Cr.App.)  A  record  which  con- 
tained neither  a  statement  of  fact  nor  a  bill  of 
exceptions  presented  nothing  for  review  on  ap- 
peal, except  a  motion  in  arrest  of  judgment,  on 
the  ground  that  the  indictment  was  fatally  de- 
fective.—Galindo  V.  State,  183  S.  W.  886. 

•=>I09I  (Mo.)  Where  record  on  appeal  from 
conviction  contained  remarks  of  prosecutor,  as 
set  out  in  motion  for  new  trial,  the  propriety 
of  the  remarks  cannot  be  reviewed  where  bill 
of  exceptions  failed  to  show  them. — State  v. 
Burkrey,  183  S.  W.  328. 

<S=3l09l(9)  (Tex.Cr.App.)  Defendant's  bills  to 
the  refusal  to  give  special  charges,  merely  stat- 
ing that  upon  trial  he  asked  them,  quoting, 
and  they  were  refused,  to  which  he  excepted 
and  asked  approval  of  the  bills,  which  was 
done,  were  insufficient  as  failing  to  show  the 
charges  were  presented  to  the  court  before  its 
charge  was  read  to  the  jury.— Cline  v.  State, 
183  S.  W.  1152. 

<S=' 1 092(12)  (Te-t.Or.App.)  The  Court  of  Crim- 
inal Appeals  cannot  consider  bills  of  exception 
which  the  trial  court  declined  to  approve  on 
the  ground  of  incorrectness  where  there  is  at- 
tached to  them  no  proof,  as  by  bystanders,  of 
their  correctness,  as  rcqiiircil  by  statute. — Hamp- 
ton V.  State,  183  S.  W.  887. 
•=>I093  (Tex.Cr.App.)  A  bill  of  exceptions  in- 
cluding a  number  of  statements  objected  to, 
some  of  which  are  clearly  admis-sible,  not  di- 
rectly pointing  out  the  supposed  objectionable 
parts  thereof,  presenta  no  error.— Omer  v.  State, 
1S3  S.  W.  1172. 

<&=>I099(7)  (Tex.Cr.App.)  On  stated  facta,  held 
that  accused,  who  was  convicted  on  a  plea  of 
guilty,  entered  when  he  was  unable  to  obtain 
counsel  to  represent  him,  did  not  show  suQjcient 
diligence  in  obtaining  a  statement  of  facts; 
hence  denial  of  motion  for  new  trial  will  not  be 
reviewed  on  affida vita.- Wright  v.  State,  183 
S.  W.  884. 


•=»II04(3)  (Ark.)  Unexpltiaed  and  tmauthen- 
ticated  interlineations  will  not  be  regarded  as 
part  of  transcript- Bridger  v.  State,  183  S.  W. 
902. 

<S=>IIM  (Tex.Cr.App.)  Objection  that  the  jos- 
tice  taking  defendant's  voluntary  statement  oo 
his  examining  trial  was  not  sworn  to  act  as  in- 
terpreter will  not  be  considered  where  the  bill 
of  exceptions  shows  that  statement  was  made 
in  EnglUh.— Rios  v.  State,  183  a  W.  151- 
•=3llll(3)  (Tex.Cr.App.)  One  who  accepts  a 
bill  of  exceptions  with  the  jndge's  qnalification 
cannot  be  heard  to  dispute  the  truth  of  the 
qualification.— Reed  v.  State,  183  S.  W.  1168. 
•=3|II9(1)  (Ky.)  Alleged  misconduct  of  bj- 
standers  held  not  to  be  considered,  becanae  bill 
of  exceptions  or  record  did  not  show  audi  con- 
duct, any  objection  thereto,  or  raUng  thereon. 
— Garrison  v.  Commonwealth,  183  S.  W.  473. 
•=>lll9(4i  (Ky.)  Ordinarily  questions  of  im- 
proper argument,  first  made  in  the  lower  court 
on  a  motion  for  a  new  trial,  supported  by  affi- 
davita,  will  not  be  considered,  when  there  is 
nothing  in  the  bill  of  exceptions  on  the  subject. 
—Garrison  v.  Commonwealth,  183  S.  W.  473. 
«a»ll20(8)  (T«x.Gr.App.>  A  biU  of  exceptionB, 
not  stating  what  the  answer  of  a  witness  to 
question  propounded  would  have  been  or  tJiat  it 
went  to  any  material  fact  in  the  past,  presented 
nothing  for  review.— Gleason  v.  State,  183  S. 
W.   891. 

(E)   Aaalvnment  oi  Bnr*n  «nd  Briefa. 

•=»■  129  (Mo.)  A  contention  on  appeal  that  the 
court  failed  to  instruct  the  junr  as  to  all  the 
law  arising  upon  the  issues  of  the  case,  not 
specifying  upon  what  puiuts  it  failed  to  instruct, 
raises  no  point  for  review. — State  v.  Taylor, 
183  S.  W.  299. 

(G)  Review. 

•s>ll37  (Mo.)  The  defendant  cannot  on  ai»- 
peal  complain  of  the  admission  of  a  line  of  tes- 
timony opened  up  by  himself;  error,  if  any,  in 
such  case,  being  Invited. — State  v.  Shearon,  183 
S.  W.  293. 

•=91137  (Mo.)  Accused  cannot  complain  that 
the  trial  court,  in  giving  instructions,  followed 
bis  theory  of  the  evidence  and  did  not  submit 
a  defense  not  raised  by  accused's  evidence.— 
State  V.  Shuster,  183  S.  W.  296. 
•=9 1 144  (Mo.)  In  absence  of  record  showing  to 
contrary,  where  judge  was  called  in,  it  will  be 
presumed  that  defendant  and  state  waived  priv- 
ilege of  selecting  special  judge,  as  authorized  by 
Rev.  St.  1909,  |  5199.— State  t.  Allen,  183  & 
W.  329. 

«=9 1 144(10)  (Tex.Cr.App.)  It  will  on  appeal  ba 
presumed  that  the  action  of  the  trial  court  was 
correct,  unless  it  appears  to  the  contrary  by  the 
record.— Wright  v.  State,  183  8.  W.  884. 
•=9l  153(3)  (Ark.)  Trial  judges  are  given  much 
discretion  in  order  of  evidence,  and  will  be  re- 
versed only  when  discretion  is  abused. — Bridger 
V.  State,  183  S.  W.  962. 

•s»  1 1 58(2)  (Tex.Gr.App.)  On  an  amended  mo- 
tion for  a  new  trial  on  the  ground  that  the  cer- 
tified copy  of  the  indictment  was  read  to  the 
jury  instead  of  the  original  indictment,  evidence 
held  to  justify  the  trial  judge's  belief,  on  deny- 
ing the  motion,  that  the  original  indictment  had 
been  read  to  the  jury.— Omer  v.  State,  183  S. 
W.  1172. 

•=9 1 159(3)  (Tex.Cr.App.)  On  appeal  from  con- 
viction, verdict  wUl  not  be  set  aside  where 
evidence,  though  conQicting,  is  sufficient  to  sus- 
tain.—Summerville  v.  State,  183  S.  W.  439. 
•=9  11661/2(12)  (Ark.)  Remark  by  judge  which 
is  argumentative,  but  which  expresses  no  opin- 
ion on  issue,  is  not  ground  for  reversaL — Bridger 
v.  State,  183  S.  W.  962. 

•=91167  (Mo.)  Any  error  in  information  in 
charging  offense  under  amendment  (Laws  1913, 
p.  219)  of  Rev.  St.  1909,  §  4472,  instead  ot 
'original  section  was  harmless  where  evidence 
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showed  offense  under  original  section.  In  view 
of  Rev.  St.  1009,  {  5115,  the  statute  of  jeofails. 
—State  V.  Allen,  18S  S.  W.  329. 
•3>i  169(8)  (Ky.)  Admission  of  defendant's 
statements  to  officers  held  not  prejudicial,  where 
his  testimony  sliowed  the  same  facts. — Garrison 
V.  Commonwealth,  188  S.  W.  473. 
4=>II69  (Mo.)  In  prosecution  for  willfully 
shooting  into  a  dwelling  house  inhabited  by  ne- 
groes, admission  of  evidence  that  about  ten  days 
previous  notices  were  posted  in  the  vicinity 
threatening  negroes  with  death  if  they  remained 
was  prejudicial  and  reversible  error. — State  v. 
Robinson,  183  S.  W.  304. 
«s>l  189(1)  (Mo.App.)  Where  defendant  had  ad- 
mitted convictions  for  keeping  a  gambling 
house,  it  was  not  error  to  admit,  on  the  ques- 
tion of  his  credibility  as  a  witness,  conviction 
on  the  charge  of  gambling,  although  it  majr  have 
been  in  a  municipal  court  and  no  prejudice  be- 
ing shown  as  required  by  Rev.  St  1900,  |  20S2, 
dt'fondant  was  not  eutitled  to  reversal.— State  v. 
Clement,  183  S.  W.  1133. 

®=>li69  (Tez.O.App.)  Defendant  claiming  de- 
ceased attacked  him  with  a  knife,  not  shown  to 
have  been  found,  the  state's  testimony  of  de- 
ceased's habit  of  whittling,  and  the  finding  of  a 
whittled  stick,  was  favorable,  rather  than  prej- 
udicial, to  defendfuat.— Jones  v.  State,  183  S. 
W.  141. 

«=>!  169(5)  (Tex.Gr.App.)  Wherei  objectionable 
questions  are  answered  and  the  court  then  with- 
draws the  matter  from  the  jury  and  instructs 
them  not  to  consider  it,  no  reversible  error  is 
presented.— Orner  v.  SUte,  183  S.  W.  llTi. 
®=a  1 1 79(2)  (Xex.Cr.App.)  In  a  prosecution  for 
murder,  the  exclusion  of  the  testimony  of  the 
witness  who  arrested  defendant  as  to  the  ex- 
planation given  by  the  latter  ot  a  scratch  on  his 
arm  and  burns  on  his  hat,  claimed  by  the  state 
to  have  been  made  to  remove  blood,  was  barm- 
less  error,  where  defendant  was  allowed  to 
testify  as  to  the  explanation  he  had  made,  and 
the  state  did  not  question  it.— Hampton  v.  State, 
183   S.   W.  887. 

«=9 1 1791/2(6)  (Tex.OJlLpp.)  In  a  trial  for  the 
murder  of  defendant's  daughter  by  poisoning, 
cross-examination  of  defendant  in  respect  to  her 
travek  with  the  child,  her  trial  for  insanity, 
and  as  to  how  her  children  had  died,  while  im- 
proper as  to  some  of  the  questions  asked,  Ac?(J 
not  reversible  error.— Orner  v.  State,  183  S.  W. 
1172. 

®=»l  171(1)  (Mo.)  Much  less  objectionable  argu- 
ment by  the  prosecuting  attorney  will  be  held 
reversible  error  where  dpfendant  s  guilt  is  not 
dear.— State  v.  Evans,  183  S.  W.  10S9. 

In  a  prosecution  for  seduction,  statements  of 
the  prosecuting  attorney  that  prosecutrix  had 
begged  defendant  to  marry  her,  not  snpported 
by  the  evidence,  held  reversible  error. — la. 
*3»  1 1 72(0)  (Ark.)  An  instmction  that  errone- 
ously fixed  the  extent  of  the  punishment  was 
without  prejudice,  where  the  jury  disregarded 
it  nnd  fixed  the  punishment  at  less  than  the 
amount  named  therein. — Howard  v.  State,  183 
8.  W.  743. 
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€=»  1 1 87  (Mo.)  Where  on  appeal  there  was  no 
evidence  to  sustain  a  conviction  nor  anything 
to  remotely  indicate  it  could  be  obtained,  the 
case  will  be  reversed  outright — State  v.  Brit- 
ton,  183  S.  W.  295. 

CROPS. 

See  Chattel  Mortgages,  <8s9ll7. 

CROSS-EXAMINATION. 

Sec  Witnesses,  ®=9267-277,  387. 


CROSSINGS. 

See  Railroads,  «=>243,  303-350. 

CRUELTY. 

See  Divorce,  «sb27,  ISO. 

CURTESY. 

See  Dower;  Frandulent  Conveyances,  4=>49, 
74,  108. 

4=9 1  (MoJk.pp.)  A  husband  has  an  estate  by 
the  curtesy  in  bis  wife's  land,  becoming  com- 

§lete  upon  her  death.— Healey  t.  TiUberry,  183 
.  W.  666. 
QsnO  (Mo.)  Where  a  husband  had  possession 
of  his  wife's  lands,  and  she  died,  their  son 
had  no  action  for  possession  against  Ids  father, 
since  the  latter  became  tenant  by  the  curtesy. 
— PoweU  V.  Powell,  183  S.  W.  626. 
9=»ll^)  (Tenn.)  Where  a  husband  joined  his 
wife  in  disposing  of  property  acquired  with  pro- 
ceeds of  the  sale  of  her  separate  property,  held, 
that  he  estopped  himself  from  assertiag  any 
rights  which  he  zoight  have  under  his  curtesy 
initiate.— Bryant  v.  Freeman,  188  S.  W.  731. 
(8=>I2(4)  (Ky.)  Holder  of  title  of  tenant  by 
curtesy  during  hit  life  is  entitled  to  possession 
and  rents,  and  may  convey,  estate  to  another. 
—Anderson  v.  Daugherty,  18S  S,  W.  64Bi. 

CUSTODY. 

See  Divorce,  <Ss»298-312. 

CUSTOMS  AND  USAGES. 

See  Common  Law. 

«=al3  (Tex.Civ.App.)  A  water  company's  prac- 
tice of  notifying  its  patrons  of  defects  in  their 
lines  did  not  read  into  a  contract  a  custom 
which  would  require  the  company  to  notify  a 
patron  of  a  break  in  his  private  line  which  he 
was  obliged  to  keen  in  repair.— Josey  v.  Beau- 
mont Waterworks  Co.,  183  8.  W.  26. 

DAMAGES. 

See  Assault  and  Batten',  •=9>37-89;  Carriem, 
«=a229,  277,  319;  (chattel  Mortgages,  •=> 
176;  (JoUision,  «=»121,  140;  Death,  «S383, 
90 :  Bminent  Domain,  <3=»91-238,  302 ;  For- 
gery, 9=>40;  Fraud,  4=368;  Insurance,  4=> 
G02;  Landlord  and  Tenant  «s>160;  Libel 
and  Slander,  «=>88.  89;  Negligence,  «=>101 ; 
Sales,  <8=>418,  442;  Sequestration,  «=>21; 
Trial,  <=>>266,  296;  Trover  and  Conversion, 
«=946-S4  ;    Work  and  I^bor. 

m.  o&oimos  and  subjects  or 

OOMPEHSATOBT  DAMAGES. 

(B)  AscvaTstlOB,  BIlttcatiOB,  aad  ReAue- 
tfon  of  Loss. 

®=>62  (Ky.)  It  is  the  doty  of  a  passenger, 
when  delay  or  interruption  of  jonmey  occurs,  to 
exercise  reasonable  care  to  minimise  damages, 
and  he  cannot  recover  for  sufferinjc  for  loss  due 
to  want  ot  ordinary  care. — Louisville  &  N.  Ry. 
&  Lighting  Co.  v.  Comley,  183  S.  W.  207. 

IV.  UQUIDATED  DAMAGES  AND 
PENAI.TIE8. 

«sa79(4)  (Ark.)  Provision  that  in  case  of  delay 
in  completion  of  a  hotel,  the  contractor  should 
pay  SlOO  a  day  as  liquidated  damages  held  a 
provision  for  liquidated  damages  and  not  a 
penalty.— Pine  Bluff  Hotel  Ck>.  v.  Monk  & 
Ritchie,  183  S.  W.  701. 

iS=380  (Ark.)  Stipulation  in  contract  for  the 
completion  of  defendant's  bank  building  on  a 
certain  day  to  pay  defendant  ?10  per  day  as 
liquidated  damages  for  each  day's  delay  held  a 
stipulation  for  liquidated  damages,  and  not  for 
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a  penalty.— Nevada  County  Bank  v.  Sullivan, 
183  S.  W.  169, 

V.  EXEMPUiBT  DAMAGES. 

iS=>9l(l)  (Ky.)  Where  plaintiff  was  slightly  and 
temporarily  injured,  receiving  bruises  and 
scratches  on  the  arm,  there  being  no  evidence  of 
willful  injury,  recovery  was  properly  limited  to 
compensatoiT  damagc^s  for  physical  and  mental 
suffering  endured  and  reasonably  to  be  contem- 

glated— Louisville  &  N.  B.  Co.  v.  Ashley,  183 
.  W.  921. 

VI.  MEASXnSE  OF  DAMAGES. 
(A)  Intarles  to  the  Peraea. 

^a>9S  (Ky.)  The  measure  of  compensatory  dam- 
ages for  personal  injury  where  death  does  not 
ensne  is  the  expense  of  the  cure,  loss  of  time, 
and  fair  compensation  for  physical  and  mental 
suffering  and  for  any  permanent  reduction  of 
the  power  of  earning  money.— Louisville  ft  N.  B. 
Co.  V.  Ashley,  183  §.  W.  921. 

Vn.  tNADEQITATE   AKD   EXCESSIVE 
DAMAGES. 

4=ol30(l)  (Tex.Civ.App.)  In  a  freight  brake- 
man's  suit  for  injuries  when  a  handhold  broke, 
precipitating  him  to  the  ground  with  great 
violence,  verdict  for  $12,500  was  not  so  exces- 
sive as  to  show  improper  motive  of  jury. — St. 
Louis,  B.  ft  M.  By.  Oo.  v.  BeU,  183  S.  W. 
823. 

4=»I30(1)  (Tex.Civ.App.)  In  an  action  against 
a  railroad  for  injuries  to  plaintiff,  when  his  au- 
tomobile at  night  struck  the  road's  freight  car 
left  for  unloading  on  a  street  track,  verdict  for 
$5,9S0  held  not  excessive. — Galveston,  H.  ft  S. 
A.  By.  Co.  V.  Marti,  183  S.  W.  846. 
*=»I30(1)  (Tex.av.App.)  Verdict  for  |8,000 
in  pedestrian's  action  for  personal  injuries  re- 
ceived by  falling  into  a  coalhole  held  not  ex- 
cessive.— Young  Men's  Christian  Ass'n  v.  Jasse, 
183  S.  W.  86T. 

^=9 1 30(1)  (Tez.Civ.App.)  In  passenger's  action 
for  personal  injuries,  evidence  held  sufficient  to 
support  $1,600  verdict  for  plaintiff.— Texaa  ft 
P.  By.  Co.  V.  Tucker,  183  S.  W.  1188. 
<»3>I3I(S)  (Ky.)  A  verdict  for  $1,200,  for  minor 
and  temporary  injuries  to  the  arm  of  a  passen- 
ger who  was  required  to  leave  one  coach  and  go 
to  another  while  the  train  was  in  motion  held 
excessive.— Louisville  ft  N.  B.  Oo.  y.  Ashley, 
183  S.  W.  921. 

^=>I3I(1)  (Mo.App.)  In  an  action  against  an 
automobile  owner  for  injuries  to  an  old  man  63 
years  old,  earning  $1.60  a  day,  verdict  for  $1,- 
600  held  $600  excessive.— Young  v.  Bacon,  183 

s.  w.  lore. 

9=»I32  (Ark.)  In  an  action  for  personal  inju- 
ries, evidence  held  to  sustain  a  verdict  for  $1,- 
500.— Kansas  City  Southern  By.  Co.  ▼.  Burton, 
183  8.  W.  189. 

«=>I32  (Kv.)  Award  of  $1,200  for  sprain  of 
ankle,  resulting  in  permanent  injury  and  im- 
pairment of  earning  capacity,  was  not  excessive. 
-Oity  of  Dayton  v.  Lory,  183  S.  W.  252. 
«=9|32  (Ky.)  Verdict  for  S12,600  for  cutting 
off  of  brakeman's  heel  resulting  in  permanent 
injury,  mental  and  physical  suffering,  and  an  al- 
most complete  deprivatiod  tof  earning  capacity 
held  not  so  grossly  excessive  as  to  indicate  that 
it  was  the  result  of  passion  or  prejudice  on  the 
part  of  the  jury.— Cincinnati,  N.  O.  ft  T.  P.  By. 
Co.  V.  Goode,  183  S.  W.  264. 
^=»I32(8)  (Ky.)  In  an  action  against  a  coal 
company  by  a  23  year  old  mule  driver,  earning 
$2.24  a  day,  for  an  injury  to  his  hand  which 
left  it  practically  disabled  for  work,  while  giv- 
ing him  intense  pain  during  treatment,  verdict 
for  $3,000  held  not  excessive.— McHenry  Coal 
Co.  V.  Bobinson,  183  S.  W.  489. 
<e=»l32(6)  (Ky.)  An  award  of  $1,500  in  favor 
of  plaintiff  who  suffered  personal  injuries  and 
whose-  motor  car  was  practically  destroyed, 
held  not  excessive,  the  car  being  damaged  $400, 


and  plaintiff  suffering  bruises,  etc.,  and  injuries 
to  his  leg  which  were  permanent  and  confined 
him  to  his  bed  for  about  three  weeks. — Loois- 
viUe  ft  I.  B.  Co.  V.  Speckman,  183  S.  W.  91JS. 
<S=>I32(11)  (Ky.)  An  award  of  $15,000  damages 
in  favor  of  a  laborer  36  years  of  age,  who  earn- 
ed $1.60  per  day  and  both  of  whose  feet  were 
cut  off  by  defendant's  train,  held  not  ezoessiTe. 
—Southern  By.  Co.  in  Kentucky  r.  Dngless, 
183  S.  W.  937. 

«»I32(1)  (Mo.App.)  Verdict  of  $4,500  for 
plaintiff,  a  young  married  woman  of  24  whom  a 
collision  rendered  subject  to  violent  nervous  at- 
tacks, held  not  excessive.- Taylor  v.  Metropoli- 
tan St.  By.  O).,  183  S.  W.  1129. 
•=9133  (Mo.App.)  In  suit  by  a  young  husband 
for  damages  through  injuries  to  his  24  year  ok] 
wife,  $3,000  damages  for  loss  of  household  serv- 
ices and  companionship  held  not  excessive. — 
Taylor  v.  Metropolitan  St.  By.  Co.,  183  S.  W. 
1133. 

Vm.  PIiEADIKO,  EVIDEEOB.  AHD 


(A)  PiesdlBar. 

«=ol58(2)  (Mo..^p.)  Allegations  as  to  injuries 
of  back,  spine,  rilw,  and  internal  organs,  did 
not  support  testimony  as  to  paralyds  and  mus- 
cular atrophy.— Shafer  t.  Elarvey,  183  S.  W. 
670. 

Allegations  of  impaiiment  of  activity,  strength 
and  vitality  held  not  to  support  evidence  as  to 
partial  paralysis  and  muscular  atrophy. — Id. 
4=»I58(1)  (Mo.App.)  Under  the  general  allega- 
tion of  injuries  to  the  entire  spinal  colnmn  and 
spinal  cord,  caused  by  the  negligience  of  de- 
fendant street  railroad,  plaintiff  could  prove 
specific  injuries  to  the  coccyx,  which  is  a  com- 
ponent part  of  the  spinal  system. — ^Bridges  ▼. 
Dunham,  183  S.  W.  708. 
ift=»l58(3)  (Mo.App.)  Where  plaintiff  alleged 
certain  internal  injuries,  eridence  as  to  such 
injuries  held  admissible  in  spite  of  proof  (tt 
earlier  Injuries  of  the  same  character,  where  it 
was  shown  that  the  earlier  injuries  were  not 
serious,  and  the  later  injuries  were.-^ridges 
r.  Dunham,  188  S.  W.  708. 
<S=9l62  (Mo.App.)  Defendant's  objection  that 
special  damages  were  not  {beaded  meant  that 
the  damages  were  not  specifically  pleaded.— 
Janes  v.  Levee  Dist  No.  2  of  Dunklin  Coun- 
ty, 183  S.  W.  697. 

(B)  KTtdenee. 

€=3l68(2)  (Mo.App.)  Evidence  of  conditions 
resulting  from  ii^uries  received  is  admissible  to 
show  that  the  injuries  were  received  only  when 
other  evidence  cannot  be  discovered  to  show  the 
injuries.— Shafer  v.  Harvey,  183  S.  W.  670. 
^»  1 85(1)  (Mo.App.)  In  suit  for  personal  in- 
juries^   evidence   held   sufficient   to   show   that 

51aintiff  bad  suffered  a  severe  nervous  shock. — 
"aylor  v.  Metropolitan  St  By.  Co.,  183  S.  W. 
1129. 

•a>l85(2)  (Tez.Civ.App.)  In  a  switchman's  ac- 
tion for  injuries  against  bis  emplojiing  railroad, 
evidence  held  sufficient  to  support  a  finding  that 
plaintiff  sustained  permanent  injuries  to  his 
back  and  spinal  column  resulting  in  paralysis 
of  his  legs  and  certain  organs.- Texas  &  P.  By. 
Co.  V.  Sherer,  183  S.  W.  404. 

(O)  Procecdiacs    for   AueaameBt. 

$=9208(1)  (Ky.)  In  an  action  for  peraonal  in- 
juries received  by  a  railroad  track  laborer,  the 
question  whether  the  accident  produced  the  in- 
jury complained  of  held  for  the  jury.— Cincinna- 
ti, N.  O.  ft  T.  P.  By.  Co.  t.  Claybonrne's 
Adm'r,  183  S.  W.  908. 

<&»2I(K2)  (Ky.)  Instruction  prescribing  the 
measure  of  damages  should  limit  the  jury  to 
the  damages  shown  by  the  evidence.— Louisville 
ft  N.  R.  Co.  V.  Ashley,  183  S.  W.  92L 
«=>22l  (Tez.Civ.App.)  In  an  action  for  destruc- 
tion of  10%  acres  of  growing  qiinach,  where  tiie 
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specially  found  that  only  5  and  a  fraction 
had  been  destroyed,  it  "6  improper  for  the 
to  assess  damages  on  the  basis  ol  the  de- 
ion  of  the  entire  crop. — Houston  &  T.  C. 
.  T.  Walsh,  188  B.  W.  18. 

DEATH. 

Witnesses,  4=al46,  169. 

ACTIONS  FOH  OAlTSIirO  DEATH. 
A)  RlKkt  of  Action  sad  Ilelensea. 

t  (Ky.)  Under  Const.  {  241,  and  Ky.  St  { 
d,  that  there  can  be  no  recovery  for  death 
>nefit  of  parent  permitting  employment  of 
Oder  16,  in  violation  of  Ky.  St  i  331a,  sub- 
16.— Kentnc^  Utilities  Co.  v.  MeCarty's 
r,  183  S.  W.  287. 

ent's  violation  of  tlte  CUM  Labor  Law 
lot  to  defeat  recovery  for  death  for  benefit 
!  other  innocent  parent— Id. 
9  OBCy,)  Instruction  that  recovery  for 
of  boy  under  16,  employed  contrary  to  Ky. 
331a,  wonld  be  defeated  by  father's  viola- 
of  statate,  heU  erroneous,  where  mother 
Iso  beneficiary,  though  she  died  before  trial. 
itncky  Utilities  Co.  t.  McCar^s  Adm'r, 
.  W.  237. 

nrladletion.  Venae,  and  liimltmttons. 

!  (Ky.)  Tinder  federal  Judiciary  Act  of 
and  section  24l  (rf  the  state  Constitn- 
eiving  a  right  of  action  for  negligent  or 
rful  killing,  the  courts  of  Kentuc|cy ,  have 
fiction  of  B  case  for  negligent  kilhn^  of  a 
n  by  collision  of  boats  on  the  Ohio  river. — 
ngabela  River  Gonspl.  Coal  &  Coke  Cob  T. 
ister's  Adm'r,  183  S.  W.  258. 

(O)  Parties  and  Procewi. 

I  (Ky.)  Where  an  action  by  a  ^sonal  rep- 
tative  for  death  is  pending,  it  is  not  nece»- 
to  make  the  personal  representative  of  a 
ciary  other  than  plaintiff,  who  dies  pend- 
le  action,  a  party  to  the  action. — Kentucky 
ies  Co.  V.  Mccarty's  Adm'r,  183  S.  W.  237. 

(Dl  PlesdlBar  «nd  Bvldciuie. 

I  (K-y.)  In  action  for  death  of  employ^, 
that  parent's  violation  of  Child  Labor  Law 
1  be  pleaded. — Kentucky  Utilities  Co.  v. 
rty's  Adm'r,  183  a  W.  287. 
)  (Ky.)  In  action  for  death  of  employ^, 
that  defendant  has  the  harden  of  showing 
t's  violation  of  Child  Labor  Law. — Ken- 
Utilities  Co.  V.  Mccarty's  Adm'r,  183  S. 
J7. 

1(1)  (Tenn.)  There  is  a  presumption  aris- 
ut  of  instinct  of  self-preservatfen  that  a 
;nt  was  in  exercise  of  ordinary  care  when 
T  injured  prevailing  until  overcome  b^ 
ttent  evidence,  and  which  may  prevail 
there  are  no  eyewitnesses  of  or  any  di- 
testimony  as  to  his  conduct. — Tennessee 
R.  Co.  v.  Herb,  183  S.  W.  lOlL 

I)  D«B>aces,  Forfeiture,  or  Fine. 

I  (Mo.App.)  In  an  action  nnder  the  fed- 
Smployeis'  Liability  Act  for  a  death,  the 
lamages  recoverable  were  such  as  would 
lably  compensate  for  loss  of  pecuniary 
».— Newkirk  v.  Pryor,  183  S.  W.  682. 
1(1)  (Ky.)  An  award  of  $2,000  in  favor  vt 
laborer  injured  on  the  head  by  a  piece  of 
hrown  from  the  tender  of  a  passing  en- 
which  Injury  resulted  in  Insanity  and 
held  not  excessive. — Cincinnati,  N.  O.  & 
Ry.  Co.  V.  Clayboume's  Adm'r,  183  S.  W. 

f)  Trial,  JndKinent,  and  Review. 

3  (Ky.)  In  action  for  death  of  boy  un- 
),  employed  contrary  to  Ky.  St  f  331a, 
re  held  to  make  question  tor  jury  as  to 


whether  pifrmts  suffered  or  permitted  the  em- 
ployment—Kentucky Utilities  Co.  v.  MeCarty's 
Adm'r,  183  S.  W.  S7, 

«=»i08  (Ky.)  Under  section  9  of  federal  Ihn- 
ployers'  UabUity  Act  (Act  April  22,  1908)  as 
aMed  by  Act  AprU  5,  191U,  |  2,  judgment  for 
administrator  of  servant  who  died  pending  ac- 
tion will  not  be  disturbed  because  petition  for 
revivor  did  not  show  he  was  survived  by  widow, 
etc.,  and  the  order  did  not  provide  for  revivor* 
for  their  benefit  those  facts  otherwise  clearly 
appearing  from  the  record.— Cincinnati,  N.  O. 
&  T.  P.  By.  Co.  T.  Clayboutne's  Adm'r,  183  S. 
W.  803. 

DEBTOR  AND  CREDITOR. 

See  Bankruptcy;    Fraudulent  Conveyances. 

DECEDENTS. 

See  Bacecutors  and  Administratora. 

DECEIT. 

Sea  SVatid. 

DECLARATIONS. 

See  Criminal  Law,  «=3418 ;  Homicide,  «=>203 ; 
Wills,  <S=»165. 

DEDICATION. 

X.   MATUHE  AKD  REQUISITES. 

^3»I8(2)  (Ky.)  Where  a  landowner  retained 
possession  of  a  strip  of  land  between  a  parcel 
conveyed  and  an  unopened  street,  his  execution 
of  a  deed  prepared  by  grantee,  reciting  that  the 
parcel  abattea  on  such  street,  did  not  constitute 
a  dedication.— Harmon  v.  Lay,  183  S.  W.  459. 
4=s>28  (Mo.)  An  incomplete  or  defective  statu- 
tory dedication,  when  accepted  by  the  public,  is 
valid,  and  lapse  of  time  is  not  necessary  to  per- 
fect the  acceptance.— Minium  v.  Solel,  183  S.  W. 
1087. 

<8=>3I  (Ky.)  Under  Ky.  St  !  8661,  botii  dedi- 
cation and  acceptance  is  necessair  to  acquisi- 
tion of  title  to  street  by  municipality^— Harmon 
V.  Lay,  183  S.  W.  459. 

€=>37  (Mo.)  Dedication  of  a  street  or  alley  to 
the  public  may  be  by  marking  on  plat  or  on 
the  ground,  no  municipal  act  of  acceptance  be- 
ing required,  and  continued  public  use  being 
sufficient.— Minium  v.  Solel,  1^  S.  W.  1037. 
*=»44  (Ky.)  Evidence  held  insufficient  to  show 
a  dedication  of  a  street— Harmon  v.  Lay,  183 
S.  W.  469. 

While  dedication  may  be  implied,  evidence 
therrof  must  lie  clear  and  conclusive  before  its 
establishment.— Id.  ' 

^=>45  (Mo.)  Evidence  held  to  present  a  ques- 
tion for  the  jury  whether  there  was  a  dedica- 
tion.—Minium  V.  Solel,  183  S.  W.  1037. 

DEEDS. 

See  Acknowledgment;  Covenants;  Estoppel, 
4=s>39 ;  Fraudulent  Conveyances ;  Husband 
and  Wife,  «=s>198 ;  Infants,  «S326-^1 ;  Mort- 
gages; Kefortnation  of  Instruments;  Taxa- 
tion, «=>746-781. 

m.  ooNSTRUcmoN  aud  opeba- 
noH. 

(A)  General  Rnl^s  of  Constraetlon. 

^=>90  (Ma.)  A  deed  must  be  constmed  solely 
by  its  own  terms  and  the  facts  to  which  they 
were  applied. — McMahill  v.  Schowengerdt  183 
S.  W.  fl(K5. 

«3>99  (Tex.Civ.App.)  Two  deeds  executed  at 
the  same  time  between  the  parties  thereto,  both 
referring  to  the  same  subject-matter,  are  to  be' 
taken  as  parts  of  the  same  contract,  and  as 
forming  one  agreement.— Ferguson  v.  Dodd,  183 

1:  w.  3^1,        
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(B)  ProportT  OonTeyvA. 

<es»ll8  (Mo.)  While  the  purpose  In  conBtrolng 
a  deed  is  to  learn  the  intention  of  the  grantor, 
every  conveyance  ot  real  estate  is  presumed  to 
convey  all  of  the  grantor's  estate  nnless  a  con- 
trary intention  expressly  appears  or  is  neces- 
sarily implied  in  the  terms  of  the  frant. — Mo- 
MahUl  V.  Schowengerdt,  183  S.  W.  605. 

(C)   Bstmtes  and  InteresM  OrciUed. 

«=»I24(1)  (Mo.)  The  simple  granting  words  of 
a  deed  not  only  imply  the  transfer  of  the  larg- 
est estate  that  can  exist  In  lands,  but  also  a 
covenant  that  the  grantor  is  seised  of  such  an 
estate,  so  that  it  is  unnecessary  to  use  the  word 
"heirs'"  in  describing  the  estate.— McMahill  v. 
Schowengerdt,  183  S.  W.  605.  _,      ,     ^^ 

Deed  held  to  create  an  estate  in  fee  in  the 
grantees  named. — Id. 

«=9|28  (Mo.)  When  the  grantee  takea  a  free- 
hold for  life,  and  by  the  same  conveyance  an  es- 
tate is  limited  either  mediately  or  immediately 
to  his  heirs,  the  word  "heirs"  is  a  word  of  liifl- 
itation  not  of  purchase,  and  the  fee  vests. — Mc- 
MahiU  V.  Schowengerdt,  183  S.  W.  606. 

(K)   CvBdItloas  and  Restvletioaa. 

9=>I55  (Ky.)  Provision  in  a  deed  that  the  gran- 
tee shall  not  sell  during  the  grantor's  life  is  a 
condition  subsequent. — Kentland  Coal  &  Coke 
Co.  V.  Keen.  183  S.  W.  247. 
$=9lS6  (Ky.)  Breach  of  a  condition  subsequent 
in  a  deed  against  alienation  can,  in  the  absence 
of  a  limitation  over,  be  taken  advantage  of  only 
by  the  grantor  or  his  heirs^— Kentland  Coal  & 


DENIALS. 

Se«  Pleading,  «=>129. 

DEPOSITIONS. 

See  Witnesses,  «=3l81. 

DEPOSITS. 

See  Banks  and  Banking,  «ss»12&. 

DESCENT  AND  DISTRIBUTION. 

See   Bastards ;     Curtesy ;     Dower ;     Executors 
and  Administrators;  Statutes,  «=»U6;  Wills. 

L  HATTTBE  AND  OOTJItSS  IK  OEM. 
EBAXk 

•s>5  (Mo.App.)  At  common  law,  recognized  in 
Bev.  St.  1900,  I  260,  the  snccessuHi  of  personal 
property  was  governed  exelnsively  by  the  law 
of  domicile  of  intestate  at  time  of  death.— 
Wyatt  V.  Wilhite,  183  S.  W.  1107. 


Coke  Co.  V.  Keen,  183  S.  W.  247. 

A  deed  in  violation  of  the  condition  against 
alienation  in  the  deed  to  the  grantor  is  not  void, 
and  cannot  be  avoided  by  such  grantor  or  his 
heirs,  but  only  by  his  grantor.— Id. 
®=9l68  (Ky.)  A  deed  on  breach  of  its  condition 
subsequent  against  alienation  is,  in  the  absence 
of  limitation  over,  only  voidable  and  not  void; 
and  there  must  be  a  re-entry  or  other  proceed- 
ing to  forfeit.— Kentland  Coal  &  Coke  Co.  v. 
Keen,  183  S.  W.  247. 

Where  restraint  on  alienation  in  a  deed  is  only 
for  life  of  the  grantor,  right  of  re-entry  or  to 
proceed  for  a  forfeiture  for  breach  of  the  condi- 
tion must  be  exercised  in  the  life  of  the  grantor. 
-Id. 

IT.  PI.EADINO  AND  EVIDENOE. 

*=5>2 1 0  (Ky.)  Inadequacy  of  price  held  not  con- 
trolling in  a  suit  to  set  aside  decedent's  deed, 
where  it  appears  he  intended  that  the  grantees 
rtiould  have  such  property  as  he  had.— 'Wr  edding- 
ton  V.  Weddington,  183  S.  W.  887. 

DEFAMATION. 

See  lilbel  and  Slander. 

DEFAULT. 

See  Insurance,  «=s3349,  365;    Judfnnent,  «=» 
98-159. 

DEFICIENCY. 

See  Mortgages,  <S==>5C1,  562. 

DEUY. 

See  Oarriers,  ®=»213. 

DELEGATION  OF  POWER. 

See  Mnnicipal  Corporations,  ^=»591. 

DELIVERY. 

See   Carriers,   <S=»82-94;    Mortgages,   *=»74; 
Sales,  «=»81,  83. 

DEMURRER. 

See  Pleading,  «=>214. 


n.   PERSONS  ENTITI.ED   AND  THEIB 

BESPECTIVE   SKAJEtES. 

(B)  Bnrvl-ring  Hasltand  or  Wife. 

€=353  (Mo.)  Husband  of  wife  dying  without 
children  fteld  entitled  to  one-half  of  separate 
estate  inherited  by  her  from  third  person  be- 
fore  passage  of  Itev.  St.  1909,  |  350,  giving 
husband  half  interest  in  estate  of  wife  dying 
without  children.- Henderson  ▼.  Oalhonn,  183 
S.  W.  684. 

DESCRIPTION. 

See  BoondaiieB,  «=>1,  8 ;  Chattel  Mortpsges, 
«=»49,  52;  Mort^ges,  ^sslS?;  Municipal 
Corporations,  €=>4o0. 

DIGGING  WELLS. 

See  (Contracts,  <S=»198. 

DILIGENCE. 

See  Criminal  Law,  «=s>58& 

DIRECTING  VERDICT. 

See  Trial,  «a»170. 


See  Slave*. 


DISABILITIES. 
DISCHARGE. 


See  Accord  and  Satisfaction;  Attorney  and 
Client,  *=»481 ;  Compromise  and  Settlement : 
Landlord  and  Tenant,  9s>254;  Principal  and 
Surety,  €!=>101-125 ;   Belease. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  «=»965-977 ;  Corta,  «=» 
12;  Criminal  Law.  «=»5S6,  1153;  Manda- 
mus, <S=>28;  Pleading,  «=>236;  Venue,  «=» 
42;.  Witneeses,  <&=a240^  267. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error,  *=»776-795. 

I.  VOLTTNTART. 

^=»I2  (Tex.Civ.App.)  A  defendant  has  the  right 
to  dismiss  at  anv  time  his  cross-action  against 
a  codefcndant— Taylor  v.  Hni,  183  S.  W.  836. 
iS=942  (Tei.Civ.App.)  A  defendant's  cioss-ac- 
tion  against  a  codefeudant  being  dismissed,  the 
case  stands  as  though  it  had  never  been  filed,  »» 
regards  the  codefendant's  tig^t  to  plsad  in  off- 
set and  cross-action  against  him.— Taylor  v. 
HiU,  183  S.  W.  836. 


DISQUALIFICATION. 


See  Jadsea. 
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DISSOLUTION. 

iona,   «=>(i80;     Par* 

DISTRIBUTION. 


Gorporationa,   4=>080;     Partnerriiip, 
8-277. 


Descent  and  Distribation. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

Criminal  Law,  ^9819. 

i(2)  (Ky.)  Successor  of  county  attMuey  in 
'.  when  duties  regarding  land  purchased  by 
nonwealtb  for  taxes  are  required  to  be  per- 
ed  by  Ky.  St  |  4158,  held  not  entitled  to 
Dission,  though  property  is  redeemed  during 
erm. — Commonwealth  v.  Dillon,  183  S.  W. 

ccessor  of  county  attorney  during  whose 
statutory  duties  as  to  land  purchased  by 
nonwealtb  for  taxes  were  required  to  be 
>rmed  keM  not  entitled  to  commissions,  not- 
standing  serriees  performed  by  him  resnlt- 
in  payment  of  the  delinquent  taxes. — Id. 

DISTRICTS. 

Drains,  «=s>14-20. 

DITCHES. 

Drains. 

DIVIDED  COURT. 

Appeal  and  Elrror.  ^s>1128. 

DIVORCE, 
n.  ORomnw. 

17(6)  (Ark.)  The  tact  that  the  husband 
ht  hold  of  hia  wife's  arm  and  bruised  it, 
at  the  same  time  drew  a  knife  and  made 
:o  back  in  the  house,  was  not  alone  sufficient 
ad  for  her  divorce  on  the  ground  of  cruel 
barbarous  treatment  such  as  to  endanger 
ife  and  render  her  condition  intolerable. — 
ow  V.  Darrow,  183  S.  W.  748. 

JURISDICTION.    PROOEEDIXea, 

Airai  REi.i£r. 

(D)  Evidence. 

1 1   (Ark.)  Evidence  as  to  the   misconduct 

wife  subsequent  to  a  divorce  decree  set 

on  her  motion  is  admissible  to  corroborate 

nee  of  her  previous  misconduct.— Nolley  v. 

sy,  183  S.  W.  954. 

24  (Ark.)  In  a  suit  for  divorce,  evidence 
sufficient  to  sustain  the  chancellor's  find- 
bat  plaintilf  liad  resided  in  the  state  more 
one  year  prior  to  the  commencement  of  the 
n.-Nolley  v.  Nolley,  183  S.  W.  954. 
27(3)  (Ark.)  A  decree  of  divorce  will  not 
ranted  upon  the  mioorroborated  testimony 
le  of  the  partiesi— Darrow  v.  Darrow,  1^ 
.  746. 

28  (Ark.)  Bvidence  that  the  husband  got 
protracted  spree  just  before  separation, 
also  that  he  had  been  drunk  occasionally 
marriage,  was  insuificient  to  establish  the 
ory  ground  of  habitual  drunkenness  for  a 
d  of  one  year.— Williams  v.  Williams,  183 
.960. 

30  (Ark.)  In  an  action  for  divorce  brought 
le  fcround  of  cruel  treatment  and  indigni- 
rendering  plaintiff's  condition  intolerable, 
e  for  plaintiff  heU  not  against  the  pre- 
trance  of  the  evidence.— Williams  v.  Wll- 
,  183  S.  W.  960. 

32  (Ark.)  The  chancellor's  finding  that  a 
}  conduct  rendered  the  hnsband's  condition 
Table  held  not  against  the  preponderance 


of  the  testimony.— Nolley  t.  Nolley,  183  S.  W. 
954. 

V.  AI.IMONT,  AIXOWAKCES.  AND 
DISFOainON   OF  PROPERTT. 

«=»249(4)  (Ark.)  Kirby's  Dig.  f  2684,  requir- 
ing court  on  granting  divorce  to  wife  to  restore 
property  obtained  by  either  party  in  considera- 
tion of  marriage,  does  not  apply  to  allegation 
that  wife  by  fraud  induced  husband  to  purchase 
property  and  place  title  partly  in  her  name- 
Johnson  V.  Johnson,  183  S.  W.  967. 
«s>2S0  (Ky.)  Under  Civ.  Code  Prac.  |  425.  a 
wife,  after  judgment  of  divorce,  has  no  further 
rights  in  a  policy  on  her  husband's  life,  of  which 
she  was  previously  beneficiary,  but  is  entitled  to 
return  of  premiums  which  she  paid  out  of  her 
separate  funds. — Gversole  v.  Bversole's  Adm'x, 
183  S.  W.  494. 

®=a253  (Ark.)  Evidence  in  wife's  action  for  di- 
vorce, seeking  to  recorer  $200  alleged  to  have 
been  lent  by  her  to  her  husband,  held  not  to 
sustain  decree  against  the  husband  for  that 
amount— Darrow  v.  Darrow,  183  S.  W.  746. 
^=9253  (Ark.)  Elvidence,  in  a  wife's  action  for 
divorce  asking  that  her  title  to  the  home  prop- 
erty be  qnieted,  ikei4  to  sustain  a  decree  vesting 
title  thereto  in  her.— Williams  v.  Williams,  183 
S.  W.  960. 

^=3253  (Ky.)  Proof  that  a  wife,  from  whom 
insured' was  divorced,  paid  "several"  premiums 
upon  his  life  insurance  policy,  held  to  entitle 
her  to  reimbursement  in  the  amount  of  two 
premiums  and  no  more. — Eversole  v.  Eversole's 
Adm't;  183  S.  W.  494. 

«=»254  (Ky.)  Under  Civ.  Q>de  Prac.  I  425, 
judgment  of  divorce  restores  to  the  divorced 
parties  title  to  such  property  as  either  may 
have  obtained  from  the  other  during  marriiure 
and  any  question  as  to  what  property  shall  be 
restored,  may  be  settled  by  subsequent  proceed- 
ings.- Eversole  v.  B>ver8ole*8  Adm'x,  188  S.  W. 
494. 

VI.   OTTSTOST  AND   SUPPORT   OF 
CHIXDREN. 

<S=>298  (Ky.)  Under  Ky.  St.  §  2123,  the  poverty 
of  the  mother  is  no  legal  reason  for  declining  to 
give  her  on  divorce  the  custody  and  control  of 
a  minor  child. — Reitmann  v.  Reitmann,  183  S. 
W.  215. 

•s»303  (Ky.)  On  motion  of  father  to  set  aside 
so  much  of  judgment  in  divorce  proceeding  as 
granted  to  the  mother  the  custody  of  the  only 
child,  a  girl  of  about  12  years  of  age.  and  to 
award  her  custody  to  him,  evidence  held  not  to 
show  any  abandonment  of  parental  control  by 
the  mother.— Reitmann  v.  Reitmann,  183  S.  W. 
215. 

On  motion  by  father  of  minor  child  whose 
custody  was  awarded  to  the  mother  in  a  divorce 
proceeding,  mere  showing  that  the  mother  had 
since  become  the  housekeeper  of  a  widower,  with- 
out even  a  suspicion  of  improper  relaUons,  keld 
not  to  justify  an  order  for  a  change  of  custody. 
— Id. 

4S93I2  (Ky.)  On  appeal  from  the  denial  of  mo- 
tion to  aet  aside  judgment  awarding  to  the  moth- 
er the  custody  of  a  minor  child,  the  Court  of 
Appeals,  where  the  evidence  in  the  divorce  pro- 
ceeding was  not  before  it,  will  presume  that  the 
trial  court  was  fully  justified  in  making  such 
award.— Reitmann  v.  Reitmann,  183  S.  W.  216. 

VU.   OPERATION  AND  EFFECT  OF 

DIVORCE,  AND  lUOHTS  OF 

DIVORCED  PERSONS. 

^=»32l'/2  (Mo.App.)  Where  after  divorce  a  wife 
refused  to  restore  to  her  husband  his  heirlooms, 
which  \7ere  in  her  possession,  she  is,  as  a  feme 
sole,  »„i1tv  of  conversion  of  the  property. — 
Shew  ^tet  V.  Wood,  183  8.  W.  1127. 


For  cases  In  Dec.  Dig.  A  Am.  Dig.  K07  No.'Setle*  A 1 


V^jea 


gee  Mm*  topic  and  KBY -NUMBER 


Digitized  by 


Google 


DoolMtf 


188  SOCTHWBSTBBN  BBPORTE2B 


1238 


DOCKETS. 

See  Trial,  «=>11. 

DOCTORS. 

See  Physicians  and  Surgeons. 

DOCUMENTARY  EVIDENCE. 

See  Oriminai  Lew,  «=s>43d;  Dridence,  «=i>34^ 
883. 

DOGS. 

See  Animals,  «=>2. 

DOMICILE. 

^=>8  (Ark.)  The  presumption  that  a  married 
roan's  domicile  is  with  bis  wife  and  family  may 
be  rebutted.— Nolley  ▼.  NoUey,  183  S.  W.  854. 


DONATIONS. 
DOWER. 


See  Gifts. 

See  Curtesy. 

L  RATCSE  Ain>  BEQinSITES. 

^=»2  (Mo.App.)  Dower  rights  of  a  widow  in 
real  estate  in  the  Indian  Territory  were  to  be 
dealt  with  according  to  the  laws  there  in  force. 
— Wyatt  T.  Wilhite,  183  S.  W.  1107. 

ZX.  INCHOATE  IXTEREST. 
(B)   Bmr,  Release^  or  Forfeiture. 

«=948  (Mo.)  Neither  the  widow  who  conveyed 
her  nnassigned  dower,  nor  her  grantees  could 
make  their  possession  adverse  to  the  heirs,  while 
the  dower  estate  was  nnassigned. — Woffoid  t. 
Martin,  183  S.  W.  603. 

m.  BIGHTS  Airo   RZaiEDXES  OF 
WIDOW. 

€=962  Q(oJL.pp.)  Widow  of  intestate  dying  in 
Indian  Territory,  entitled  to  an  undivided  one- 
third  of  his  real  and  personal  property,  who 
with  knowledge  and  upon  advice  approved  acts 
of  administrator  and  accepted  a  share  of  the 
net  proceeds,  instead  of  ^ross  proceeds  held  to 
thereby  estop  her  administrator  from  further 
recovery.— Wyatt  v.  Wilhite,  183  S.  W.  1107. 
€s>l  12  (Mo.App.)  Dower  and  kindred  rights  of 
a  widow  in  personal  estate  may  be  conclusively 
determined  bva  final  judgment— Wyatt  v.  Wil- 
hite, 183  S.  W.  1107. 

DRAINS. 

See  BaUrottds,  «=3l08. 

Z.  ESTABUSHMEITT  AND  MAIN- 
TENANCE. 

«a>2(3)  (Mo.)  Drainage  Act  most  be  liberally 
construed  as  required  by  section  82  and  under 
general  rule. — In  re  Mingo  Drainage  Dist,  183 
S.  W.  611. 

«=32  (Tex.Civ.App.)  As  (>>nst  art.  3,  |  02, 
merely  secures  to  the  people  of  a  drainage  dis- 
trict uic  right  to  vote  on  whether  to  issue  bonds, 
Vernon's  Sayles'  Ann.  Giv.  St  1914,  arts.  2477- 
2025r,  prescribing  the  method  of  issuing  drain- 
age bonds,  are  not  Invalid,  a  vote  being  provided 
for.— DaWd  v.  Timon,  183  S.  W.  88. 
€=914(2}  (Mo.)  It  was  no  objection  to  petition 
for  drainage  district  that  oificer  or  agent  of 
landowning  cor][)orations  signed  petition  without 
specific  authority,  in  absence  of  corporations' 
objections.- In  re  Mingo  Drainage  Dist.,  183  S. 
W.  611. 

Signing  of  grantors'  names  to  petition  for 
drainage  district  by  purchaser  with  deed  yet  in 
escrow  held  proper.— Id. 

€=>I4(3)  (Mo.)  On  hearing  of  objections  to 
organization  of  drainage  district  under  Laws 


1913,  p.  285,  I  4,  qmsUmiiiis  petitionen'  title, 
prima  facie  snowing  of  petitioners'  ownership 
is  sufficient  and  formal  deraignment  from  the 
government  is  not  necessary.— In  re  Mingo 
Drainage  Dist.,  183  S.  W.  6ll 

Where  objections  raised  question  of  petition- 
ers' title,  oral  testimMiy  of  competent  absArae- 
tors,  record  title,  and  ownership  as  appearing  on 
tax  books,  held  sofficie&t  proof  of  ownership  for 
purpose  of  incorporating  drainage  district — ^Id. 

Objections  to  organization  of  drainage  district 
that  owners  of  majority  of  lands  have  not  sign- 
ed articles,  and  that  many  signers  do  not  own 
any  lands  within  district,  held  insufficient  to 
raise  questicm  of  petitioners'  ownersliip  of  lands. 
-Id. 

Objections  to  organization  of  drainage  district 
for  inclusion  of  hill  lands  held  insufficient,  wliere 
objectors  did  not  own  hill  lands  and  it  did  not 
appear  that  if  signing  hill  land  owners  were  ex- 
cluded, remaining  petitioners  would  not  be  a 
majority  of  landowners  in  the  proposed  district 
— Id. 

Any  error  in  inclusion  of  hill  lands  in  vro- 
IMaea  drainage  district  is  not  one  for  which 
petitioners  should  suffer,  where  they  sought  to 
amend  by  striking  hill  lands,  which  was  refused. 
—Id. 

€=9 1 5  (Mo.)  Inclusion  of  bill  lands  in  proposed 
drainage  district  is  not  ipso  facto  error. — In  re 
MingoDrainage  Dist,  183  S.  W.  611. 
€=9l8  (Tex.Civ.App.)  Unless  the  county  Judge 
has  given  the  bond  required  by  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art.  2601,  he  may  be  eniirin- 
ed  from  disposing  of  drainage  bonds.— David  v. 
Timon,  183  STW.  88. 

Where  drainage  bonds  to  run  40  years  were 
authorized  by  vote  of  taxpayers,  the  commis- 
sioners' court  cannot  issue  bonds  running  only 
25  years. — Id. 

€=920  (Tex.Civ..App.)  Deapite  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art  2S97a,  a  citizen  tax- 
payer may,  on  his  own  initiative,  attack  the 
constitutionality^  of  drainage  laws,  or  enjoin 
an  officer  from  issuing  drainage  bonds  wber«  he 
has  not  complied  with  the  law.— David  v.  Timon, 
183  S.  W.  88. 

n.  ASSESSMENTS  AND  SPECIAI. 
TAXES. 

€=9(6  (Aik.)  Interest  on  bonds  executed  to  ob- 
tain Irarrowed  money  for  use  in  the  construc- 
tion of  an  improvement  is  part  of  the  cost  there- 
of.—OUver  V.  Whittaker,  183  S.  W.  201. 
€=966  (Tex.OivApp.)  Where  drainage  bonds 
were  voted  during  the  middle  of  the  year,  hM 
that,  under  Vernon's  Sayles'  Ann.  CHv.  St  1914, 
art  2603,  taxes  should  be  levied  immediately, 
and  the  assessment  cannot  be  questioned  on  the 
ground  that  it  was  for  only  part  of  the  year. — 
David  ▼.  Tim<«,  183  S.  W.  88. 
^967  (Ark.)  Acts  1909,  p.  829,  providing  for 
the  creation  of  drainage  districts,  as  amoided 
by  Acts  1913,  n,  746,  f  10,  authorizing  interest 
on  a  drainage  bond  issue  to  be  met  by  interest 
on  the  deferred  payments  of  assessments,  h«U 
constitutional.— Oliver  v.  Whittaker,  183  S.  W. 
201. 

€33(9  (Ark.)  A  drainage  bond  issue,  which, 
with  interest  thereon  to  be  computed,  together 
with  anticipated  expenses,  does  not  exceed  the 
benefits  to  property  divided  into  annual  nsnfns 
ments  bearing  interest  to  maturity,  does  not 
violate  Acts  1909,  p.  829,  providing  for  the 
creation  of  drainage  districts,  as  amended  by 
Acts  1913,  p.  746,  i  10,  touching  the  levy  and 
payment  of  drainage  assessments,  etc — Oliver 
v.  Whittaker,  182  S.  W.  201. 
€=97 1  (Ark.)  Special  benefits  to  the  property  to 
be  taxed  from  the  basis  of  the  right  to  impose 
the  cost  of  drainage  upon  such  property,  and 
there  can  be  no  imposition  of  a  tax  in  excess 
of  the  value  of  benefits, — Oliver  v.  Whittaker, 
183  S.  W.  201. 

€=978  (Ark.)  Acts  1909,  p.  829,  providing,  for 
the  creation  of  drainage  districts,  as  amended 
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cts  1913,  p.  746,  $  10,  aathorizes  the  com- 
jon  of  intereit  on  deferred  installmenta  of 
age  assesmnentB,  and  lery  of  the  whole 
mt,  includiDg  computed  interest,  in  pro- 
onal  asseasments.— OUver  t.  Whtttaker,  183 
.201. 

5  (Ark.)  Interest  on  the  installments  of 
issessment,  payment  of  which  ia  deferred, 
oea  a  part  of  the  benefit  from  drainage  aa 
crues,  so  thatpayment  thereof  ma;  be  ez- 
1.— Oliver  v.  Whittaker,  183  S.  W.  201. 
ts  1909,  p.  829,  providing  for  the  creatioa 
ainagc  districts,  as  amended  by  Acts  1913, 
:6,  S  10,  confers  authority  on  drainage  dis- 
9  merely  to  collect  interest  on  deferred  pay- 
s  of  assessments  and  to  authorize  the  pay- 
:  of  interest  on  drainage  bonds,  which  is  to 
icluded  in  the  assessments  against  proper- 
inefited,  and  was  not  intended  to  authorize 
jnposition  of  any  burden  in  excess  of  the 
nl  Talue  of  beneflts,  together  with  interest 
eferred  payments. — Id. 

DRAMSHOPS. 

fntozicating  liqaon. 

DUE  PROCESS  OF  LAW. 

Constltntioiial  Law,  «=»290. 

DUPLICITY. 

Indictment  and  Information,  4s»12S. 

DURESS. 

Payment,  <8=si87. 

DYING  DECLARATIONS. 

Homicide,  «=>203k 

EASEMENTS. 

DedicatiMi ;   HlghwaTS. 

3BEATXOK.  EXI8TEHGB,  AUB  TEB- 
klNATIOH. 

32  (Tez.CiT.App.)  A  private  easement  held 
>rsely  and  exclusively  for  20  years  against 
claim  of  plaintiff  held  to  be  lost— Walton  v. 
igel,  183  S.  W.  785. 

lyles'  Ann.  Civ.  St  1897,  art  33B1,  provid- 
that  property  dedicated  for  public  use  may 
be  acquired  by  adverse  poeeeasion,  haa  no 
lication  to  a  private  easement— Id. 

EJECTION. 

Carriers,  «=9365,  381. 

EJECTMENT. 

Costs,  «=a32 ;  Judgment  «=>682. 

I.  RIGHT  OF  ACTION  ANB  SE. 
FENSE8. 

9(3)  (Ark.)  Plaintiff  in  ejectment  must  rely 
bis  own  title,  not  on  weakness  of  that  of 
ersary.— Poynton  Land  &  Lumber  Ck>.  v. 
iTkins,  183  S.  W.  959. 

r.  TRIAL,   jrTTDOMEirr.   EHTORCE- 
MEVT    or  JTrPQMElfT,   AHS 
REVIEW. 

>I23  (ArE.)  Under  Kirby's  Dig.  H  065,  966, 
ire,  in  ejectment  for  160  acres,  defendant  de- 
1  plaintiff's  title,  but  admitted  it  at  trial 
ept  as  to  6.72  acres,  plaintifC  is  entitled 
:pat8.— Boynton  Lemd  &  Lumber  Co.  y.  Haw- 
s,  183  S.  W.  959. 

ELECTION. 

■  Pleading.  «=s>369. 


ELECTIONS. 

See  Constitutional  Law,  <8=»20;  Injunction, 
®=>80;  Municipal  Corporations,  «=>48,  108; 
Schools  and  School  Districts,  €=>63. 

TV.  QirAI.ITIOAT10K8  OF  VOTERS. 

®=372  (Ky.)  That  one  owns  land  in  school  dis- 
trict does  not  entitle  him  to  vote  there,  where 
he  never  maintained  any  home  on  the  lajid,  but 
resided  witi^  bis  father  in  another  subdistrict 
— Ison  v.  Watson,  183  S.  W.  468. 

^=373  (Ky.)  Where  voters  were  absent  from 
subdistrict  for  temporary  purposes  only,  and  al- 
wa.vs  had  intention  of  returning,  th^  had  the 
light  to  Vote.— Ison  v.  Watson,  183  S.  W.  468. 


IX. 


OOmTT  OF  VOTES.  RETURNS, 
AND  CANVASS. 
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«=3238  (Ky.)  Where  equal  number  of  votes  was 
cast  for  each  of  two  sets  of  election  oflScers  at 
election  of  school  trustee,  election  held  by  nei- 
ther was  valid.— -Ison  ▼.  Watson,  183  S.  W. 
468. 

<8=3238  (Mo.)  Bev.  St  1909,  {g  5915,  11675,  re- 
lating to  tie  votes,  do  not  apply,  where  the  court 
in  contest  proceedings  found  that  a  majority  of 
the  votes  were  cast  for  the  cmitestants.— Macrae 
T.  Colee,  188  S.  W.  57& 

X.   CONTESTS. 

4s»269  {Tez.CiT.App.)  A  contest  of  election  is 
not  a  civil  suit  and  so  cannot  be  tried  by  meth- 
ods prescribed  therefor,  but  must  pixMieed  accord- 
ing to  statutory  provisions  authorising  it — Bas- 
se! T.  Shanklln,  183  S.  W.  106. 

^3271  (Tez.CiT.App.)  An  election  cannot  be 
contested  on  the  ground  that  the  law  authoriz- 
ing it  was  void ;  but  only  for  matters  that 
would  impeach  the  fairness  of  the  result — Bas- 
sel  V.  Shanklin,  183  S.  W.  106. 

^=3280  (Mo.)  Allegations  in  the  answer  and 
admissions  at  the  trial  held  to  waive  the  objec- 
tion that  notices  of  election  contests  for  town- 
ship officers  did  not  allege  the  organization  of 
the  township.— Macrae  v.  Coles,  183  S.  W.  57& 

^=a295(l)  (Ky.)  In  action  to  recover  the  office 
of  school  trustee,  evidence  held  to  show  that 
voters  for  one  of  the  parties  could  read  and 
write,  so  as  to  be  entitled  to  vote. — Ison  v.  Wat- 
son, 183  S.  W.  468. 

Evidence  that  a  woman  voter  could  not  read 
or  write  a  year  or  two  before  an  election  is  not 
conclusive,  or  sufficient  to  overcome  positive  evi- 
dence that  she  could  read  or  write  at  the  time 
of  the  election. — Id. 

$s>305(7)  (Mo.)  Where  an  election  contest  was 
tried  to  the  court,  and  no  declaration  of  law 
was  asked,  the  court's  conclusion  that  contestant 
received  a  majority  cannot  be  reviewed. — Macrae 
T.  Coles,  183  S.  W.  678. 

ELECTRICITY. 

4=»I4C1)  (Mo.App.)  It  is  the  duty  of  one  han- 
dling the  dangerous  agency  of  electricity  to  ex- 
ercise more  than  ordinary  care,  and  an  instruc- 
tion requiring  such  person  to  exercise  utmost 
care  and  prudence  is  proper. — Sprinkles  v.  Mis- 
souri Public  Utilities  Co.,  183  S.  W.  1072. 

^1^15(1)  (Mo.App.)  A  city  marshal  who,  at- 
tempting to  remove  from  a  passway  a  broken 
wire,  received  a  death  shock,  held  not  a  tres- 
passer or  meddler;  for  it  was  his  duty  to  see 
streets  and  sidewalks  were  free  of  obstructions. 
—Sprinkles  v.  Missouri  Public  Utilities  Co.,  183 
S.  t?.  1072, 

4s;»|K(2)  (Mo.App.)  Use  of  third  person's  pols 
tot    nielC  convenience  by  lineman  in  stringing 
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wires,  without  owner's  knowledge  or  consent, 
does  not  impose  duty  on  latter  to  exercise  care 
for  lineman's  protection. — Mahaney  ▼.  City  of 
Independence,  183  S.  W.  1117. 

Mere  proximity  of  tbird  person's  pole  to  em- 
ployer's pole  is  not  invitation  to  lineman  to 
use  third  person's  pole  in  performing  his  work. 
—Id. 

Subsequent  placing  of  defendant's  pole  for 
high-tension  wires  within  two  feet  of  telephone 
company's  pole,  requiring  telephone  lineman  to 
pass  wire  over  li^ht  pole  cross-arm,  held  implied 
invitation,  imposing  highest  degree  of  care  on 
defendant  to  keep  pole  reasonably  safe  for  such 
use. — Id. 

9=>I6(6)  (Ky.)  Provision  of  franchise  as  to 
height  of  electric  li^bt  wires  above  ground  held 
not  to  apply  to  wires  over  private  property, 
and  in  action  for  injuries,  evidence  thereof  was 
inadmissible. — Lancaster  Electric  Light  Co.  v. 
Taylor,  183  S.  W.  903. 

<S=»I6(2)  (Mo.App.)  Highest  degree  of  care  in 
keeping  pole  for  high-tension  wires  safe  for 
telephone  lineman  nnder  implied  invitation  to 
use  held  to  require  insulation  in  best  prac- 
ticable condition. — Mahaney  v.  City  of  Inde- 
pendence, 183  S.  W.  1117. 

«s3l8(l)  (Mo.App.)  The  act  of  a  city  marshal 
in  attempting  to  remove  from  passageway  a  bro- 
ken electric  light  wire  was  not  negligent  where 
he  knew  that  t^e  current  was  turned  oS  of 
such  wires.— Sprinkles  v.  Missouri  Public  Util- 
ities Co..  183  S.  W.  1072. 

A  city  marshal  who  attempted  ti>  remove  a 
broken  li^bt  wire  from  a  passway  held  not 
charged  with  knowledge  that  the  light  wire  was 
in  contact  with  the  high-power  wire  and  was 
carrying  a  deadly  current. — Id. 

«=9l8(3)  (Mo.Ap5.)  One  Is  not  guilty  of  negli- 
gence in  attempting  to  move  a  wire  designed 
for  the  transmission  of  an  electric  current  bo- 
fore  ascertaining  whether  it  was  charged,  where 
he  had  every  reason  to  believe  that  it  was  not 
charged.— Sprinkles  v.  Missouri  Public  Utilities 
Co..  183  S.  W.  1W2. 

«=ol9(3)  (Mo.App.)  That  Injury  or  death  re- 
sulted to  one  who,  without  negligence,  came  in 
contact  with  a  heavily  charged  electric  wire, 
makes  out  a  prima  facie  case  of  negligence  of 
the  company  controlling  the  wire. — Sprinkles  v. 
Missouri  Public  UtiUties  Co.,  183  S.  W.  1072. 

«=3l9(5)  (Mo.App.)  In  an  action  for  the  death 
of  plaintifTg  hii«band,  killed  in  attempting  to 
remove  a  broken  electric  light  wire  which  he 
deemed  was  uncharged,  evidence  held  sufficient 
to  establish  the  negligence  of  the  defendant.— 
Sprinkles  v.  Missouri  Public  Utilities  Co.,  183 
S.  W.  1072. 

4=9 1 9(4)^  (Mo.App.)  In  action  for  lineman's  in- 
jury, evidence  whether  insulation  was  best  ob- 
tainable held  properly  admitted,  where  such 
evidence  bore  on  issue  whether  insulation  was 
reasonably  safe. — Mahaney  v.  City  of  Inde- 
pendence, 183  S.  W.  1117. 

<S=9l9(12)  (Mo.App.)  In  telephone  lineman's  ac- 
tion against  city  for  injury  through  uninsulated 
high-tension  wire,  whether  plaintiff  was  rea- 
sonably required  to  pass  wire  over  defendant's 
cross-arm  before  attempting  to  pass  it  over 
telephone  pole  cross-arm  held  for  the  jury. — 
Mahaney  v.  City  of  Independence,  183  S.  W. 
1117. 

Plaintiff  lineman's  contributory  negligence  in 
ascending  telephtme  pole  to  disengage  hand  line 
from  cross-arm  of  defendant's  nearby  i>ole,  car- 
rying high-tension  wires,  held  for  the  jury. — Id. 

EMINENT  DOMAIN. 

See  Appeal  and  BSrror,  €=>970;  Evidence,  ^=> 
142,  323;  Municipal  Corporations,  «=9296- 
613. 


n.   OOBCPENSATIOH. 


(B)  Tmkinir      or      lakSnrlBK 

Ground  for  Compensmtlom. 

€=>9I  (Tenn.)  In  condemnation  for  railroad, 
general  damages  are  damages  common  to  entire 
community  through  which  road  rana,  not  di- 
rectly and  proximately  resulting  from  taking  at 
right  of  way  and  proper  constroction  and  op- 
eration thereon  of  railrofld. — Lewisbnrg  &  S. 
R.  Co.  V.  Hinds,  183  S.  W.  985. 

Owner  of  land,  part  of  which  is  condemned 
for  a  railroad,  has  right  to  compensation  for 
general  damages  arising  from  operation  im- 
pairing market  value  of  remaining  land,  though 
adjacent  owners,  none  of  whose  land  is  con- 
demned, have  no  remedy  therefor. — Id. 

$s>95  (Tenn.)  In  condemnation  by  railroad, 
landowners'  compensation  for  impairment  of 
value  of  portion  of  land  not  taken  is  not  re- 
stricted to  damages  caused  by  location  and  con- 
struction, but  is  entitled  to  consequential  dam- 
ages for  Impairment  of  value  by  operation  of 
road,  induding  anrtUng  injuring  market  value, 
capable  of  ascertainment  in  money. — Levrisburg 
&  N.  R.  Co.  v.  Hinds,  183  S.  W.  985. 
®=>I04  (Tenn.)  Owners  of  adjacent  land,  no 
part  of  which  is  condemned  for  railroad,  are 
not  entitled  to  consequential  damages  neces- 
sarily incident  to  operation,  such  as  noises,  vi- 
brations, smoke,  and  sparks,  and  shared  gen- 
erally by  all  within  range  of  railroad. — Lewia- 
burg  &  N.  B.  Cio.  v.  Hinds.  183  S.  W.  986. 

(C)  Meaaare  «aA  Anaoamt. 

«s»l38  (Tenn.)  Damages  under  Shannon's 
Code,  i  1857,  regulating  assessment  of  dam- 
ages, means  purchase  money  for  land  taken  and 
compensation  for  loss  ip  value  to  remainder, 
and  not  a  sum  exacted  by  justice  for  infiicti>>a 
of  legal  injury,  and  the  landowner  is  to  be  treat- 
ed as  one  oneriug,  but  not  forced,  to  sell,  and 
condemnor  as  one  willing,  but  not  forced,  to 
buy.— Lewisburg  &  N.  B.  Co.  v.  Hinds,  183  S. 
W.  985. 

S=»I50  (Tenn.)  Where  witnesses  on  damages 
in  railroad's  condemnation  showed  great  differ- 
ence of  opinions,  landowners'  award  of  $5,775 
for  land  taken  and  $32,0(H)  for  incidental  dam- 
ages held  to  require  $10,(X)0  remittitur. — Lewla- 
burg  &  N.  B.  Co.  v.  Hinds,  183  S.  W.  985. 

m.  PROOEEDINOS   TO   TAKE   PBOF> 

ERTT  AND  ASSESS  OOM> 

PENSATXOH. 

®=>202(1)  (Tenn.)  In  railroad's  condemnation, 
evidence  of  an  owner  that  withholding  land  from 
market  for  26  years  was  because  of  flattering 
prospects  of  increase  in  value  held  properiy 
admitted.— Lewisburg  &  N.  R.  Co.  v.  Hinds,  1& 
S.  W.  986. 

<S=»238(4)  (Tenn.)  Where,  three  years  after  fil- 
ing of  defendants'  appeal  bond  in  appeal  ftota 
report  of  view  jury,  in  railroad's  condemnatinn 
proceeding,  and  after  lobg  trial,  involving  50 
witnesses,  plaintiff  moved  to  dismiss  appeal  ou 
ground  that  bond  was  defective,  while  aidmitting 
knowledge  of  defect  for  two  weeks  previous  to 
motion,  it  was  properly  overruled  as  comi^ 
too  late.— Lewisburg  &  N.  R.  Co.  v.  Hinds,  183 
S.  W.  985. 

Where  defendant  landowners'  defective  bond 
on  appeal  from  view  jury's  report  in  railroad's 
condemnation  was  not  objeeted  to  by  plaintiff 
for  three  years,  nor  until  long  trial  involving 
examination  of  50  witnesses,  permitting  bond 
to  be  amended  held  proper  exerciae  of  discre- 
tion.— Id. 

IV.   BEMEDIE8  OF   OWNERS  Of 
FROFERTT. 

9=»293(4)  (Mo.App.)  lu  an  action  for  damages 
for  taking  of  ploitatia's  land  for  construction  of 
a  levee,  an  allegation  that  the  remainder  of 
plaintiff's  land  was  damaged  by  the  appropria- 
tion to  the  extent  of  $800  waa  a  sufficient  allega- 
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tion  of  special  damages. — Janes  v.  Levee  Diat. 
No.  2  of  Dunklin  County,  183  S.  W.  697. 

Where  the  plaintiffs  had  stated  the  ralne  of 
a  strip  of  land  appropriated  for  a  levee  in  the 
petition,  they  could  show  the  value  of  trees  and 
shrubbery  destroyed.— Id. 

^=3300  (Mo.App.)  In  an  action  for  damage  to 
plaintiff's  land  taken  in  the  construction  of  a 
levee,  evidence  hel4  to  sustain  a  verdict  for  the 

filaintifr.— Janes  v.  Levee  Dist  No.  2  of  Dunk' 
n  County,  188  S,  W.  697. 
4S9302  (Mo.App.)  The  measure  of  damages  for 
injury  to  land  partly  taken  for  a  levee  was  the 
actual  value  of  the  strip  appropriated  and  the 
diminatlon  of  valae  caused  to  the  residue. — 
Janes  v.  Levee  Dist.  No.  2  of  Dunklin  County, 
183  S.  W.  097. 

EMPLOYERS  AND  EMPLOYES. 

See  Master  and  Servant. 

EMPLOYERS'  LIABILITY  ACTS. 

See  Commerce,  «=»27 ;  Death,  «=983,  108. 

ENTIRETY,  ESTATE  BY. 

See  Husband  and  Wife,  «=>14. 

ENTRY,  WRIT  OF. 

See  Ejectment. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Constitutional  Law,  «=>230. 

EQUITABLE  ESTOPPEL 

See  Bstoppel,  «=>62-lll. 

EQUITY. 

See  Appeal  and  Error,  «S9866,  1000,  1009, 
1071;  AMdanunents,  «=949;  Costs,  «=>56; 
EMoppd;  Frandnlent  Conveyanoce;  Injunc- 
tion; Judgment,  «s>447-i61;  Partition; 
Quieting  Title;  Receivers;  Reformation  of 
Instruments:  Sequestration ;  Specific  Per- 
formanoe;  Trusts. 

Vm.  HEABIKO,  SUBMISBIOH  OF  18- 
SITES  .TO  JtTRY.  ASH  REHEAJRINO. 

«3>378  (Tenn.)  Under  Shannon's  Code,  |  628S, 
it  is  the  duty  of  the  chancellor  to  see  that  prop- 
er and  material  issnea,  and  only  such,  are  sub- 
mitted to  the  jury,  and  he  is  in  error  when  he 
•nbmlts  to  the  jury  an  immaterial  issue. — De 
RiMsett  Hat  Co.  t.  London  Lancashire  Fire 
Ina.  Ca,  183  S.  W.  720. 

4=»378  (Tenn.)  Suhmiaaion  of  iaauea  of  fact 
in  special  interrogatories  in  action  on  promia- 
aory  note  wherein  defendant  sought  cancella- 
tion on  account  of  fraud  and  misrepresentations 
held  not  erroneous. — ^Madison  Trust  Co.  v.  Stahl- 
man.  183  8.  W.  1012. 

Z.   DEOBJBE  AXD  ERFOSOEMEHT 
THEBEOF. 

«=34I8  (Tenn.)  In  suit  on  life  policy,  the  bill, 
pleading  a  liability  of  the  insured  under  Acts 
1907,  c.  457,  I  2,  requiring  a  provision  for 
grace  of  one  month  for  the  payment  of  premi- 
ums after  the  first  year,  though  alleging  only 
that  the  policy  lapsed,  after  tne  "passage"  of 
the  act,  without  reference  to  the  date  of  its  tak- 
ing effect,  was  sufficient,  when  taken  for  con- 
fessed.—E(lin;;ton  V.  Michigan  Mut.  Life  Ins. 
Co.,  183  8.  W.  728. 

Under  Acts  1901,  c.  141,  authorizing  the  re- 
covery of  a  penalty  against  an  Insurance  com- 
pany for  delay  in  its  payment  of  a  loss,  the  bill, 
in  suit  on  a  life  policy,  taken  pro  confesso, 
held  insufficient  to  authorize  recovery  for  addi- 


tional loss  aa  a  penalty,  save  for  counsel  feea. 
—Id. 

9=>4I9  (Tenn.)  Where  defendant's  answer  ad- 
mits its  liability,  the  court  will  not  set  aside 
the  decree  rendered  pro  confesso  on  the  bill  for 
the  proper  amount,  even  though  the  allegations 
of  the  bilt  Itself  are  deficient- Edington  v.  Mich- 
igan Mut.  Life  Ins.  Co.,  183  8.  W.  728. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESTATES. 

See  Curtesy;  Deeds,  «=»124, 128;  Descent  and 
Distribution ;  Dower ;  Executors  and  Admin- 
istrators; Life  Estates;  Perpetuities;  Re- 
mainders ;  Tenancy  in  Common ;  Wills ;  Wit- 


ESTOPPEL 

See  Appeal  and  Error,  «=s>8S2,  888 ;  Banks  and 
Banking,  «=»140-  Criminal  Law,  <9=»1137; 
Dower,  «p>62 ;  Husband  and  Wife,  <SE9l98; 
Judgment,  «=9550,  644-747 ;  Monicipal  Cor- 
porations, «s>488,  489. 

-  I.  BT  .RECORD. 

4=93  (Mo.)  In  a  suit  to  set  aside  a  decree  in 
a  former  suit  wherein  plaintiffs  were  defend- 
ants, admission  in  their  petition  that  they  were 
duly  served  and  that  a  gnardian  ad  litem  was 
appointed  for  them  are  conclusive  and  preclude 
plaintiffs  from  questioning  findings  to  that  ef- 
fect by  the  lower  court— Cashlon  v.  Gargus,  183 

8.  W.  301.  

H.  BT  DEED. 
(B)   BatatCB  and  RIarbta  8abaeaa«ntlr  Ae- 
4alr«4. 

«=»39  (Tez.Civ.App.)  Though  before  a  hua- 
baod's  judgment  creditor,  who  had  levied  on 
community  lands,  deeded  them  to  the  wife,  the 
husband  had  executed  a  quitclaim  deed  to  the 
lands  to  the  wife,  the  judgment  creditor's  deed  ' 
did  not  vest  title  in  the  separate  estate  of  the 
wife.— Emery  v.  Barfield,  1©  8.  W.  886. 

m.  EQUITABIiE  E8TOPFEI.. 

(A)  ITatttre  and  Eaaeatlals  tn  General. 

4=952  (Mo.App.)  Estoppels  are  not  favored, 
and  the  facts  upon  which  they  are  predicated 
should  be  closely  and  critically  scanned.— 
Wyatt  V.  WUhite.  188  S.  W.  1107. 

To  constitute  an  "estoppel  in  pais"  there 
must  concur  an  admission,  statement,  or  act 
inconsistent  with  the  claim  afterwards  asserted, 
action  by  the  other  party  thereon  and  injury 
to  aucb  other  party.— Id. 

(B)  Oroanda  o<  Batopp*!. 

4=967  (Tenn.)  Where  insured  relied  on  a  non- 
waiver agreement  with  the  insurers,  he  cannot 
take  advantage  of  an  oral  statement  made  by 
his  adjuster  and  assented  to  by  the  adjusters 
of  the  insurers  which  contracted  the  provisions 
of  the  poUciea  preaerved  by  the  nonwaiver  agrefr> 
ment — De  Roiaett  Hat  Co.  v.  London  Lan- 
cashire Fire  Ina.  Co.,  133  S.  W.  720. 
4=968(2)  (Mo.App.)  litiganta  taking  a  position 
in  the  courts  and  seeking  to  get  the  full  bene- 
fit thereof  cannot,  when  unsuccessful,  face  about 
and  deny  their  own  assertions. — Barrett  v. 
Stoddard  County,  183  S.  W.  644. 

Bank  voluntarily  signing  injunction  bond, 
and  thereby  obtaining  custody  of  county  funds, 
held  estopped  to  deny  that  it  was  sodi  a  par- 
ty as  could  maintain  the  suit  when  proceeded 
against  for  damages  on  the  bond. — Id. 
4=>94(1)  (Tez.Civ.App.)  A  purchaser  of  a  bouse 
at  execution  sale,  whose  deed  was  unrecorded, 
held  estopped  to  claim  the  fixtures  against  a 
mortgagee  thereof,  who  l>ought  them  at  fore- 
closure sale,   and   removed   tnem,   having  been 
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attome;^  toi  the  former  owner  in  the  foreclo- 
sure suit,  and  given  no  notice  of  his  purchase. 
—Wright  Bros.  v.  Leonard,  183  S.  W.  780. 

(D)   Matter*   Precluded. 

^sslOI  (Mow)  Where  a  husband  with  money  of 
his  wife  buys  land,  taking  title  in  his  name, 
nothing  but  an  instrument  in  writing  will  estop 
her  to  claim  that  he  holds  it  in  trust  for  her. — 
Holman  v.  Holman,  183  S.  W.  623. 
4=9lOI  (Mo.)  Where  a  decedent's  heirs  Tolun- 
tarily  partitioned  his  land  by  conveying  to  the 
widow,  who  reconveyed  their  separate  Bhares_  to 
each,  the  share  of  a  daughter,  by  her  direction 
being  conveyed  to  herself  and  husband,  such 
daughter,  owning  the  land  by  inheritance,  and 
not  by  virtue  of  the  deed,  was  not  estopped^  to 
assert  her  sole  title,  though  her  husband  im- 
proved it  to  her  knowledge. — ^Powell  v.  Powell, 
183  S.  W.  625. 

(B)  Plcadlnar,  BTidenoe,  Trl»I,  and  B«- 
▼leTT. 

4=»l  1 1  (Mo.)  An  answer,  though  informal,  held 
to  contain  the  necessary  elements  of  an  estop- 
T>el  in  pais,  as  between  strangers. — Holman  ▼. 
Holman,  183  S.  W.  623. 

EVIDENCE. 

See  Criminal  Law,  «=>304-643. 

For  evidence  as  to  particular  facts  or  issues  or 

in  particular  actions  or  proceedings,  see  also 

the  various  specific  topics. 
For  review  of  rulings  relating  to  evidence,  see 

Appeal  and  Error. 
Reception  at  trial,  see  Criminal  Law,  4s>666; 

Trial,  «=»33-133. 

I.   JTTSICIAL   NOTICE. 

ie=>20  (Tex.  Civ.  App.)  The  court  judicially 
knows  that  trains  do  not  run  at  all  times  on 
any  railroad  in  the  state.— City  of  Waxahacbie 
V.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas,  183  S. 
W.  61. 

€=320  (Tez.GiT.App.)  The  state,  courts  will  take 
judicial  notice  that  practically  all  of  the  rail- 
roads in  the  state  are  engaged  in  interstate 
commerce. — State  t.  Beaumont  &  Q.  N.  R.  R., 
183  S.  W.  120. 

«=>22  (Ky.)  The  court  will  take  notice  that  un- 
ion labor  constitutes  a  large  well-organized  body 
of  laboring  people,  and  that  labor  unions  have 
adopted  rules  for  protection  of  labor  which  are 
carefully  observed  by  members. — Axton  Fisher 
Tobacco  Co.  v.  Evening  Post  Co.,  183  S.  W. 
269. 

n.  FBEBUMPTTONB. 

4s»67(l)  (Mo.App.)  A  state  of  facts  once 
shown  to  exist  is  presumed  to  continue  until  the 
contrary  is  made  to  appear. — ^Taylor  ▼.  Metro- 
politan St  Ry.  Co.,  183  S.  W.  1129. 
9=>67  (Tex.  Civ.  App.)  Evidence  that  earner 
waived  rule  requiring  advance  payment  of 
freight  held  to  raise  presumption  that  value  of 
goods  was  the  same  at  conversion  as  at  time  of 
storage  eight  months  previously. — Whitley  v. 
Gulf,  C.  &  S.  P.  Ry.  Co.,  183  S.  W.  3a 
«=980  (Tex.Civ.App.)  Right  of  action  for  loss 
of  personal  property  passes  to  the  father  and 
motiier.  of  one  dying  unmarried  without  issue, 
within'  the  state,  and,  in  absence  of  evidence 
to  the  contra^,  it  will  be  presumed  that  the 
same  law  applies  in  New  Mexico. — Pecos  &  N. 
T.  Ry.  Co.  V.  Porter,  183  S.  W.  98. 
®=>82  (Mo.App.)  Under  Rev.  St.  1900,  iS? 
3961,  3962,  3964,  3966,  and  8967,  held  that, 
where  clerk's  record  of  election  of  special  judge 
contained  the  facts  essential  to  be  recorded, 
regularity  in  other  particulars  of  the  election 
would  be  presumed. — .7.  H.  Tsehudy  Hardwood 
Lumber  Co.  v.  Hotel  Inv.  Co.,  183  S.  W.  1091. 
iS=»83  (Ky.)  The  county  board  of  education  in 
locating  a  schoolhouse  m  a  subdlstrict  will  be 


S resumed  to  have  acted  in  good  faith,  and  aar 
oubt  will  be  resolved  in  its  favor. — Vincent  t. 
Edmonson  County  Board  of  Education,  183  8. 
W.  232. 

rV.  BEI.E YAKOY.  MATEBIAUTT.  AMB 

COMPETENOT  IN  GlBKEBAIk 
(A)  Facta  In  Irane  and  B«leT'ant  to  lasaes. 

4s»99  (Tex.Civ.App.)  The  exclusion  from  evi- 
dence of  parts  of  a  letter  from  defendant's  book- 
keeper to  its  president,  relating  to  matteiB  for- 
eign to  the  issues,  and  not  contradictor  of  the 
bookkeeper's  testimony,  was  proper. — fi.  Alke- 
meyer  Co.  v.  McCardclI,  183  S.  W.  416. 
<S=II3(8)  (Tex.Civ.App.)  In  an  action  for 
damages  for  depreciation  of  real  estate,  evidence 
of  the  cost  of  a  house  three  yearsi  before'  keU 
admissible  for  the  jury  to  consider  in  connecticm 
with  other  testimony  to  establish  noiarket  value. 
—St.  Louis,  B.  &  M.  Ry.  Co.  v.  Oreen.  183  S. 
W.  829. 

(B)   Res  Oestie. 

«3>I2I(U)  (Tex.Civ.App.}  In  action  acainst 
telephone  company  for  slander  uttered  by  ite 
manager,   response   of    plaintiff    to    alanderoiH 


words  held  competent  as  part  of  res  gestK.^ 
Southwestern  Telegraph  &  Telephone  Co.  v. 
Wilkins,  183  S.  W.  429. 

^C)   similar  Facts  and  Tranaaetlema. 

«=9|42(1)  (Tenn.)  In  railroad  oondemaatiaD, 
exclusion  of  price  of  nearby  _  tract  previoasly 
bought  for  park,  where  creation  of  park  and 
boulevard  had  greatly  enhanced  svrroanding 
values,  held  not  abuse  of  discretion. — Lewisbnig 
&  N.  R.  Co.  V.  Hinds,  183  S.  W.  985. 

In  railroad  condemnation,  exclusion  of  price 
of  neighboring  tract  previously  bought,  before 
establishment  of  park  and  better  highway  facili- 
ties, and  bought  at  forced  sale,  held  not  abuse 
of  discretion. — Id. 

In  condemnation,  evidence  of  other  sales  of 
land  on  question  of  value  is  generally  admis- 
sible.—Id. 

In  eminent  domain,  trial  court  has  large  dis- 
cretion in  admission  in  evidence  of  other  aales 
of  land  as  bearing  on  value.— Id. 

V.  BEST  AND  8EOONDABT  EVIUEKCE. 

«=>I59  (Ky.)  Parol  evidence  is  not  competent 
to  prove  existence  or  contents  of  deed  not  shown 
to  have  been  lost  or  destroyed.— Anderson  v. 
Daugherty,  183  S.  W.  545. 
«E9|65(3)  (Ky.)  Parol  evidence  is  not  compe- 
tent to  prove  existence  or  contents  of  deed  not 
shown  to  have  been  lost  or  destroyed- — Ander- 
son V.  Daugherty,  183  S.  W.  545. 
9=>I71  (Mo.)  Petitioners'  ownership  of  lands 
in  drainage  proceedings  is  purely  incidental 
question,  and  best  evidence  rule  does  not  ap- 
ply.—In  re  Mingo  Drainage  Diet,  183  S.  W. 
611. 

«=9l77  (Tex.  Civ.  App.)  Testimony  of  expert 
who  had  examined  voluminous  books  and  ac- 
counts as  to  the  net  result,  held  admissible.— 
Clopton  V.  Flowers,  183  S.  W.  68. 

Vn.  ABmSSIONB. 
(A)    Ifatope,  Form,  and  Incldenta  in  Gen- 
eral. 

®=»2I3  rrex.Civ.App.)  In  an  action  fOr  com- 
mission for  securing  a  purchaser  for  land,  the 
broker  is  not  entitled  to  show  that  he  offered  to 
arbitrate  the  controversy,  but  defendant  refus- 
ed; such  testimony  tending  to  prejudice  defend- 
ant before  tte  jury.— Britain  v.  Rice,  18S  S. 
W.  84. 

(D)   Bjr  Aarenta  or  Otber  Representattvea. 

®=»243(2)  (Mo.App.)  The  declarations  of  an 
agent  made  after  the  expiration  of  the  bosineas 
he  was  employed  to  do  are  inadmissible  to  es- 
tablish liability  against  his  principal. — S.  W. 
Noggle  Wholesale  &  Mfg.  Co.  v.  Sellers  &  Mar- 
quis Roofing  Co.,  183  S.  W.  659. 
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(B)   Proof  luid  Bffeot. 

265  Crer.Cir.App.)  The  mere  fact  that  the 
ntiff  in  selling  ^oods  entered  an  account  on 

books  as  a^inst  a  partnership  did  not 
age  the  liatiUity  of  the  defendant  to  whom 
act  credit  was  alone  extended,  that  being  a 
e  circumstance  explainable  and  not  condu- 

as  against  the  plaintlS.— Daggett  ▼.  Avis 
rdware  Co.,  183  S.  W.  20. 

IX.  KEAB8AT. 

317  (Mo.)  Where  testimonjr  of  defendant, 
in  action  on  a  note  by  pnrchasers  after  ma- 
ty, as  to  a  conversation  with  plaintifTs  as- 
lors  in  the  presence  of  one  of  the  purchasers, 
led  to  show  knowledge  of  such  purchaser 
:  his  assignor  was  not  a  bona  fide  nolder,  it 
not  objectionable  as  hearsay. — Simpson  v. 
1  Laningbam,  183  S.  W.  324. 
323(3)  (Tenn.)  In  condemnation  prooeed- 
,  exclusion  of  landowner's  previoua  offer  to 
made  before  creation  of  neighboring  park 
establishment  of  boulevard,  which  both 
ted  at  time  of  condemnatiou,  held  not  abase 
iscretion. — Lewisburg  &  N.  R.  Co.  v.  Hinds, 
S.  W.  986. 

Z.  DOOVMENTABT  BTXDEWGE. 

I)  BxoiapIlfloatlonB,  T«aBae>tp<%  and 
Certified  Copies. 

342  (Tex.Giv.App.)  Although  a  map  was 
le  subsequent  to  the  bringing  of  an  action 
lefine  boundaries,  a  copy  of  such  map  certi- 
from  the  land  office  was  admissible  in  the 
on  under  B«v.  St  art.  3696,  making  the 
y  evidence  where  the  original  would  be  evi- 
ce.— Thatcher  v.  Matthews,  183  S.  W.  810. 

)  Private  DtTrltlnca  aad  PnbllcsttoM. 

354(13)  (Tex.Civ.App.)  Entries  in  books  on 
rmation  leceived  by  the  witness  from  third 
ion  were  not  admissible  in  evidence.— Thrift 
Idwards  v.  HoUand,  183  S.  W.  1189. 
359(2)  (Ky.)  Where  a  passoiger  claimed 
ages  for  injuries  alleged  to  have  been  re- 
ed when  she  was  wrongfully  required  to  re- 
e  from  one  car  to  another,  a  photograph  of 
injured  arm,  taken  shortly  after  the  injury, 

admissible. — Louisville  &  N.  B.  Co.  ▼.  Asn- 

183  S.  W.  921. 

Prodactloa,  Antbontleatloa,   and    Efo 
feet. 

383(7)  (Tex.)  In  trespass  to  try  title  to 
I  sold  under  nonjudicial  foreclosure  of  deed 
trust  which  provided  that  trustee's  deed 
lid  be  evidence  that  trustee  had  legally  exe- 
d  trust,  the  deed  established  prima  facie  the 
:ing  of  necessary  noticea.— Adama  ▼.  Zdlner, 
S.  W.  1143. 

'383(12)  (Tex.CSv.App.)  In  an  action  by 
)per8  of  live  stock  t<a  delay  in  transit,  where 
ntiffa  read  in  evidence  part  of  the  contract 
ihipment,  the  clause  that  the  stock  were  not 
>e  transported  within  any  specified  time,  etc., 
contrary  to  the  federal  statute  touching  the 
ering,  etc.,  of  stock  in  transit,  and  not  an 
impt  to  contract  against  defendants'  negli- 
ae,  was  admissible  as  showing  the  entire  con- 
it.— International  &  G.  N,  Ry.  Co.  v.  Landa 
Storey,  183  S.  W.  884. 

X  FABOLOR    EXmnVSIO    EVI- 
VTSSCB  AFFEOTIMG  WBlTIHOg. 

Contradlctlnar,  Varyinar,  or  Addinar  to 
Terms  o<  IWrltteii  Inatrnment. 

'408  (Ark.)  A  receipt,  signed  by  the  seller  of 
lercantile  business,  reading,  "Received  this 
3  of  C.  E.  S.  $12,258.86  in  full  payment  of 

interest  in  the  J.  M,  H.  stock  of  merchan- 
!,  now  known  as  J.  M.  H.  ft  Co.,"  reciting 

application  of  the  payment,  was  open   to 


contradiction  by  oral  testimony.— 'National  Trust 
&  Credit  Co.  v.  Polk,  183  8.  W.  195. 
9=>423  (Tex.Civ.App.)  One  not  the  payee,  who 
signs  his  name  on  the  back  of  a  note  at  date 
of  its  inception  without  explanatory  words,  may 
show  by  parol  whether  his  liability  is  as  prom- 
isor or  surety. — Clevenger  v.  Commercial  Guar- 
anty State  Bank,  183  S.  W.  63. 

(B)   Iu'vaUdatla*  'Written  Instrameat. 

^=3434  (Tex.Civ.App.)  Where  purchasers  of  au- 
tomobile truck  were  deceived  into  believing  it 
was  new  when  it  was  secondhand,  the  fact  that 
the  contract  of  sale  contained  a  written  guar- 
anty only  of  workmanship  and  materials  would 
not,  under  the  pand  evidence  rule,  preduda 
them  from  recovering  for  the  fraud. — Avery  Oo. 
of  Texas  v.  Staples  Mercantile  Co.,  188  S. 
W.  43. 

(O)  Separate    or    Sabseiiaeiit    Oral    Avree* 
meat. 

€=^441  (Ky.)  Where  plaintiff  relied  on  an  oral 
contract  entered  into  after  the  parties  had  sign- 
ed a  written  contract  of  sale,  representations 
made  by  defendant  before  the  written  agree- 
ment was  made  are  inadmissible. — Studebaker 
Corp.  of  America  v.  Miller,  183  S,  W.  236. 
«=s>44l  (11)  {Ky.)  In  a  suit  on  a  note,  in  the 
absence  of  averments  of  fraud  or  mistake,  ao 
much  of  the  petition  as  set  up  a  parol  con- 
temporaneous agreement  that  the  note  should 
not  mature  until  the  maker  disposed  of  his 
business  was  properly  stricken. — Fechheimer  v. 
Goldnamer,  1^  S.  W.  641. 
<S=»44I(9)  (Tex.Civ.App.)  Without  pleading  and 
proof  of  fraud  or  false  representations,  a  pur- 
chaser of  a  silo  who  signed  a  written  contract 
providing  that  it  should  contain  all  the  written 
agreements  between  the  parties,  cannot  ingraft 
upon  the  contract  a  contemporaneous  parol 
agreement — First  Nat.  Bank  of  Garner,  Iowa, 
V.  Smith,  183  S.  W.  862. 

€=3443  (Ter.Civ.App.)  A  contemporaneous  pa- 
rol agreement  that  a  maker  and  an  indorser  of 
a  note  will  relieve  comakers  from  liability  as 
surety  is  admissible  to  prove  a  parol  contract 
of  indemnity. — Clevenger  v.  Commer(dal  Guar- 
anty State  Bank,  183  S.  W.  65. 
Cr»444  (Ark.)  Parol  evidence  is  admissible  to 
show  that  mortgages  were  delivered  under  an 
agreement  that  they  should  not  l>e  effective  un- 
less the  loan  was  made. — ^Deming  Inv.  Co.  v. 
Echols.  183  S.  W.  165. 

(D)   Constraetton   or   Application   of  I<an« 
arnaare  of  V^ritten   Instrament. 

<3=>456  (Ky.)  Parol  evidence  is  admissible  to 
explain  that  the  written  warranty  of  a  ma- 
chme  under  normal  conditions  referred  to 
normal  conditions  inside  of  mine,  not  outside  of 
it. — Westinghonse  Electric  ft  Mfg.  Co.  v.  Green- 
ville Coal  Co.,  183  S.  W.  901. 
<S=»46I(2)  (Mo.)  Testimony  as  to  sUtements  of 
the  grantor  relating  to  what  he  was  going  to 
do,  or  had  done,  or  testimony  of  other  witnesses 
as  to  what  they  supposed  had  been  done,  is  in- 
admissible in  construing  a  deed.— McMahill  t. 
Schowengerdt,  183  S.  W.  605. 

Xn.   OPimON  EVIDEKOB. 

(A)  Ooaelneioma    and     Oplnloaa    of    'WM- 
neaaea  in  General. 

4=9471  (Tex.Civ.App.)  Promoter  of  corporation 
may,  over  objection  that  it  -waa  his  conclusion, 
testify  that  defendant  corporation  understood 
the  plan  of  organization;  the  promoter  having 
organized  two  allied  companies  in  one  of  which 
plaintiffs  bought  Btock.--Commonwealth  Bond- 
ing ft  Casualty  Ins.  Co.  v.  Curry,  183  S.  W.  1. 
^=>474(1.9)"(M[o-ApP')  In  an  action  for  the  <on. 
version  of  heirloomB,  plaintiff  cannot  give  his 
opiniiN-  ot  the  Epeciol  value  of  the  heirlooms  to 
HnJ.!?Vev»aUer  v.  Wood,  183  S.  W.  ir  " 
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4=s474)/2  (Mo.App.)  In  an  action  against  an 
automobile  owner  for  injuries,  a  nonexpert  held 
properly  allowed  to  testify  he  could  have  heard 
a  warning  signal  to  plaintiff,  bad  one  been 
given.— Young  v.  Bacon,  183  S.  W.  1079. 
^»483(1)  (Mo.App.)  Tn  an  action  against  an 
automobile  owner  for  injuries,  a  nonexpert  was 
properly  allowed  to  testify  that  he  examined  the 
scene  of  the  accident  and  found  an  automobile 
track,  appearing  to  be  fresh. — Young  v.  Bacon, 
183  S.  W.  1079. 

(B)  Babjeets  of  Bxpert  Teatlmonjr. 

9=3507  (Ark.)  Where  the  subject-matter  could 
be  understood  by  jury  of  average  intelligence, 
the  court  below  did  not  err  in  excluding  expert 
testimony.— Hinton  v.  Stanton,  183  S.  W.  765. 
®x>52S(2)  (Mo.App.)  Physician's  opinion  evi- 
dence as  to  whether  the  condition  of  plaintiff 
would  continue  for  any  substantial  time  in  the 
future,  embodied  in  depositions  taken  three 
years  before  trial,  was  admissible. — Taylor  v. 
Metropolitan  St.  Ky.  Co.,  183  S.  W.  1129. 
<S=5528(2)  (Tex.Civ.App.)  In  an  action  for  in- 
juries, testimony  of  a  medical  witness,  when 
asked  if  he  could  give  any  definite  opinion  as 
to  whether  or  not  plaintiff's  injuries  were  per- 
manent, that  the  unexpected  might  happen,  but 
that  there  was  no  authentic  history  of  any  case 
of  the  nature  recovering,  was  not  improper  as 
argumentative  and  involving  extraneous  mat- 
ters.—Texas  4  P.  Ry.  Co.  ▼.  Sherer,  183  S.  W. 
404. 

(O)  Oompetener  of  Bzperta. 

€=3539  (Mo.App.)  In  suit  against  an  automo- 
bile owner  for  injuries,  testimony  of  driver  of 
another  car  that  be  was  sufficiently  familiar 
with  automobiles  to  tell  the  distance  in  which 
defendant's  car  could  be  stopped  held  to  qualify 
him.— Young  v.  Bacon,  183  8.  W.  1079. 
®=>543(3)  (Tex.Civ.App.)  In  an  action  for  dam- 
ages for  depreciation  of  real  estate,  testimony 
of  a  witness  who  had  bought  and  sold  real  es- 
tate in  the  vicinity  was  admissible.— St.  Louis, 
B.  &  M.  Ry.  Co.  V.  Green,  183  S.  W.  829. 

(D)   Bxamlnatlon  of  Xixperta. 

9=3553(1)  (Mo.  App.)  Hypothetical  question, 
whether  described  conditions  of  health  could 
"follow"  a  sudden  shock,  held  proper.— Taylor  T. 
Metropolitan  St.  By.  Co.,  183  S.  W.  1129. 
9=3553(3)  (Mo.App.)  A  hypothetical  question  to 
an  expert,  in  view  of  the  testimony,  held  not  im- 
proper as  omitting  a  fact.— Taylor  v.  Metropoli- 
tan St  Ry.  Co.,  183  S.  W.  1129. 
9=553(1)  (Tex.Civ.App.)  In  a  railroad  em- 
ploye's action  for  injuries,  testimony  of  a  medi- 
cal expert  that,  if  plaintiff  fell  from  the  top  of 
the  car  and  struck  the  ground  on  his  back,  the 
blow  would  have  been  sufficient  to  result  in  pa- 
ralysis, was  properly  admitted,  in  view  of  oth- 
er testimony,  though  plaintiff  testified  he  did  not 
know  how  he  struck  the  ground. — Texas  &  P,  By. 
Co.  7.  Sherer,  183  S.  W.  404. 

(V)  Effect  of  Opinion  Bvidenee. 

^»568(4)  (Mo.App.)  The  jury  is  not  bound  by 
the  opinion  of  witnesses  as  to  the  valne  of  ani- 
mals as  cattle.— McCrary  v.  Farmers'  Mnt.  Ins. 
Co.,  183  S.  W.  660. 

^s>574  (Mo.App.)  Plaintiff's  statement  that  he 
signed  note  for  bank  is  a  mere  conclusion, 
yielding  to  proof  by  plaintiff's  witnesses  that 
cashier  of  bank  signed  the  note  and  received 
proceeds.— Tevault  v.  Citizens'  State  Bank,  183 
S.  W.  358. 

XIV.  WEIGHT  Ain>  SUFFIOIENOT. 

9=3591  (Mo.App.)  Plaintiff  is  not  bound  by  all 
the  statements  of  his  own  witnesses,  where  there 
is  evidence  to  the  contrary. — Tevault  v.  Citizens' 
State  Bank,  183  S.  W.  35& 


9=s>597  (Mo.App.)  A  verdict  cannot  be  support- 
ed on  conjecture. — Clark  v.  Granby  Mining  k 
Smelting  Co.,  183  S.  W.  1099. 

EXAMINATION. 

See  Evidence,  «3>553 ;   Witnesses,  «=>24O-307. 

EXCEPTIONS. 

See  Appeal  and  Error,  «=>2eZ-272,  501; 
Oriminal  Ivaw,  9=s>10j>5,  1056. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error,  9=»544,  54S;  OrimiDal 
Law,  9S9109&-1088. 

n.   BETTUEaiENT,   SIOMIHG,   AXD 
FII.UIO. 

9=340(4)  (Tez.OIv.App.)  An  order  exteoding 
time  to  file  bills  of  exceptions  may  be  made  aft- 
er the  time  for  filing  previously  given  has  ex- 
pired, whether  the  court  be  one  whose  terms 
are  more  or  less  than  8  weeks. — General  Bond- 
ing &  Casualty  Ins.  Oo.  y.  McOuidy,  183  S.  W. 
706. 

EXCESSIVE  DAMAGES. 

See  Damages,  9=3180-138. 

EXCHANGE  OF  PROPERTY. 

9=^3(1)  (Ark.)  False  representations  made  tv 
defendant  as  to  the  character  of  lands  which 
he  exchanged  for  lands  of  plaintiff  held  fraudu- 
lent, being  made  with  intent  that  plaintilf 
should  rely  thereon,  and  so  entitled  plaintiff  to 
redress.— Woods  v.  Williams,  183  8.  W.  968. 

EXCUSABLE  HOMICIDE. 

See  Homicide,  9=>111,  116. 

EXECUTION. 

See  Attachment ;  Cnrtesy,  9=>12 ;  Estoppel, 
9=394;  Gami^ment;  Homestead;  Vendor 
and  Purchaser,  9=>239;    Wills,  9=»im 

n.   PSOPEBTT  SUBJECT  TO  EXECU- 
TIOK. 

9s>33  (Mo.App.)  A  widower's  curtesy  interest 
in  the  lands  of  his  wife  which  were  not  their 
homestead  is  subject  to  execution  for  his  debt 
— Healey  v.  Tillberry,  183  S.  W.  666. 
9=>37  ^ex.Civ.App.)  Both  at  common  law  and 
under  Rev.  St.  1911,  art  3744,  mortgaged  chat- 
tels are  subject  to  execution  and  sale  thereunder 
on  a  judgment  recovered  against  the  mortgagor. 
— Wilkerson  t.  Stasny  &  Holub,  183  8.  W. 
1191. 

V.  STAT,    QUASHnrO,    VACATIHO, 

AICD  HEIilEF  AGAIKST  EX. 

EOVTIOW. 

9=3 1 76  (Tex.Civ.App.)  Where  sale  of  mules  un- 
der execution  was  improperly  enjoined,  held 
that,  though  the  judgment  creditors  were  put  to 
expense,  they  could  not  recover  such  expenses 
and  those  of  readvertisement  from  the  mort- 
gagee, as  such  expenses  would  be  deducted  from 
the  price  obtained. — Wilkerson  t.  Stasny  t 
Holub,  183  S.  W.  1191. 

Vn.   SAI.E. 
(B)  TlUe  and  Rtarbts  of  Parobaaer. 

9=a268  (Tez.Civ.App.)  Under  Rev.  St  1911, 
art  3744,  it  is  unnecessary  that  an  officer  dis- 
posing ot  mortgaged  animals,  which  mortgage 
was  recorded,  notify  purchasers  of  the  existence 
of  the  mortgage. — Wilkerson  v.  Stasny  &  Holub, 
183  S.  W.  1191. 

9=3274  (Mo.)  Evidence  held  to  show  that  de- 
fendant had  purchased  land  in  controversy  and 
that  purchaser  at  execution  sale  bought  witli 
full  notice  of  defendant's  equities. — (xivens  T. 
Burton,  183  S.  W.  617. 
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EXECUTORS  AND  ADMINiSTRATOflS. 

See  Descent  and  Distribution;   Trusts;   Wills; 
■Witnesses,  «=»140-181. 

n.  APPOmTMEJlT.    QUAUnOATIOH. 

AHD  TxnnratE. 

«=>29(2)  (Mo.App.)  The  appointment  ot  an  ad- 
ministrate is  a  judgment  of  a  coort  of  record 
which  cannot  be  attacked  collaterally  by  proof 
that  at  his  death  deceased  was  a  resident  of  an- 
other county.— Wyatt  v.  Wilhite,  183  S.  W. 
U07. 

^929(6)  (MaApp.)  The  appointmoit  ot  an  ad- 
ministrator is  a  Indgment  of  a  court  of  record 
which  is  res  judicata  as  to  his  rssidence. — 
Wyatt  V.  Wilhite,  183  8.  W.  1107. 

in.   ASSETS,  APPRAXSAX^  AND  IN- 
VENTOST. 

«=>60  (Mo.  App.)  An  administrator  taking 
charge  of  the  personal  property  in'  another  state 
and  bringing  it  or  its  proceeds  Into  this  state, 
properly  charged  himself  with  it  as  a  part  ot 
the  personal  estate  to  be  administered  accord- 
ing to  the  laws  of  this  state.— Wyatt  ▼.  Wilhite, 
183  S.  W.  1107. 

Administrator  in  eollectinc  rents,  paying  tax- 
es, etc.,  as  to  land  In  another  state,  acted  in 
bis  personal  capacity  as  agent  and  became  trus- 
tee of  the  heirs. — Id. 

rV.  OOUC.EOTION  AND  ICANAGEMENT 

OF  ESTATE. 
(B)   Real  PropcrtT  ud  Intereata  Therein. 

€=3 1 48  (Mo.)  Under  administrator's  private 
sale  of  land  emanating  from  the  govei-nment, 
void  because  not  authorized  by  order  of  sale, 
purchaser  and  bb  grantees  took  no  title.— Wof- 
ford  T.  Martin,  183  S.  W.  603. 

V.  AIXOWANCOM    TO    SURVIVINO 

WIFE.  HOBBAND,  OB 

OHIXJ>BEN. 

«S9|8I  (Tenn.)  Shannon's  Code,  §  4020,  pro- 
viding for  an  allowance  to  the  widow  to  be 
made  from  moneys  on  hand  or  due,  or  other  as- 
sets, must  be  literally  construed,  so  that  money 
on  deposit  in  a  bank  to  which  the  deceased  is 
indebted,  and  against  which  the  bank  may  set 
off  its  claim,  is  not  subject  to  the  widow's  al- 
lowance, not  being  "money  on  hand  or  due."— 
Conquest  r.  Broadway  Nat.  Bank,  183  S.  W. 
160. 

VI.  AIJ.OWANOE  AND  PATMEHT  OF 

CUkSUH. 

(A)  UaklUllaa  of  IDatate. 

<=»22l  (Mo.App.)  Where  claimants,  who  were 
closely  related  to  deceased  and  were  in  destitute 
circumstances,  became  members  of  deceased's 
hooseboid  and  performed  serrices,  there  is  a 
presnmption  that  such  services  wore  not  per- 
formed for  compensation,  and  substantial  evi- 
dence of  an  agreement  for  compensation  is  re- 
quired before  it  can  be  allowed.— Miles  v.  White- 
sides'  Estate,  183  S.  W.  340. 

In  a  proceeding  to  charp;e  the  estate  of  a  de- 
cedent with  claim  for  services  rendered  by  plain- 
tiffs who  became  members  of  her  household  and 
attended  to  her  affairs,  evidence  held  insufficient 
to  show  the  services  were  rendered  under  an 
agreement  for  compensation. — Id. 

X.  ACTIONS. 

«=>434  (Tenn.)  Shannon's  Code,  |  4137,  being 
declaratory  only  of  the  previous  law,  cannot  be 
narrowly  construed,  so  triat,  while  it  deals  with 
matured  obligations,  it  does  not  deny  the  right 
to  an  equitable  set-off  of  an  unmatured  obliga- 
tion against  an  insolvent  estate. — Conquest  v. 
Broadway  Nat.  Bank,  183  S.  W.  160. 


ZI.  AOOOVNTINO  AND  SETTI^BOBNT. 

«=»5I3(9)  (Mo.App.)  The  determination  of  the 
rights  of  a  widow  by  the  probate  court  on  final 
settlement  of  her  husband's  administrator  with 
her  consent  had  the  effect  of  a  final  judanent.^ 
Wyatt  v.  Wilhite,  183  S.  W.  1107. 

EXEMPLARY  DAMAGES. 

See  Damages,  ^=»81. 

EXEMPTIONS. 

See  Homestead ;  Taxation,  «s>244,  247. 

EXPERT  TESTIMONY. 

Siee  Evidence,  «3>607-663. 

EXPLOSIVES. 

See  Negligence,   i8=s>85. 

EXPRESS  COMPANIES. 

See  Carriers,  i8=5>82,  140. 

EXPRESS  TRUSTS. 

See  Trusts,  «s>12. 


FACTORS. 


See  Brokers. 


FAIRS. 

See  Heaters  and  Shows,  4s>8. 

FALSE  IMPRISONMENT. 

I.  OrVIX.  XJABIUTT. 

(A)   Aota  Conatltntfnar  False  Imprlaonment 
and  l.labllltT  Tberefor, 

^s»IS  (Tex.Civ.App.)  Where  a  detective  of  a 
railroad  company  procured  arrest  of  plaintiff, 
an  employ^,  on  a  charge  of  larceny,  the  rail* 
road  company  was  liable  for  all  damages  re- 
sulting; the  arrest  being  unlawful,  because 
without  a  warrant,  and  Ok  detective  actiu; 
within  the  scope  of  his  authority.— Missouri,  K. 
&  T.  Ry.  Co.  of  Texas  y.  Thompson,  183  S. 

w.  a 

(B)  Aetlona. 

€=925  (Tex.Civ.Appw)  In  an  action  for  damages 
for  unlawful  arrest  and  incarceration  on  a 
charge  of  larceny,  evidence  as  to  plaintiff's 
reputation  for  honesty  is  properly  admitted; 
the  injury  to  reputation  being  the  principal  one. 
—Missouri,  K.  &  T.  Ky.  Ca  of  Texas  v.  Thomp- 
son, 183  S.  W.  8. 

FALSE  PRETENSES. 

See  Criminal  Law,  «=»371,  402,  814;    Indict- 
ment and  Information,  ^=>126. 

9=97  (Mo.)  It  is  a  good  defense  to  the  charge 
of  obtaining  goods  by  false  pretenses,  as  de- 
fined by  Itev.  St.  1009,  f  4665,  as  amended  by 
Lkws  1911,  p.  194,  that  the  defendant  in  giv- 
ing his  check  for  the  goods  informed  the  other 
that  he  had  not  sufficient  funds  to  meet  it,  but 
would  have  later,  that  being  a  mere  future 
promise,  and  it  is  immaterial  whether  or  not  the 
promise  was  made  in  good  faith. — State  v. 
Young,  188  S.  W.  305. 

iS=99  (Mo.)  To  constitute  the  offense  of  obtain- 
ing goods  by  false  pretenses,  as  defined  by  Rev. 
St.  1909,  i  4668,  as  amended  by  Laws  1911,  p. 
104,  the  one  to  whom  the  pretenses  were  made 
must  have  been  deceived  by  them. — State  t. 
Young,  183  S.  W.  806. 

^=326  (Mo.)  Information  charging  crime  of  ob- 
taining goods  by  false  pretenses,  neld  sufficient 
under  Rev.  St.  1909,  {  4565,  as  amended  by 
Laws  1911,  p.  194,  defining  the  crime.— State  v. 
Young.  183  S.  W.  306. 
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«a>26  (Mo.)  In  view  of  the  statute  of  jeofail*, 
information  for  obtaining  money  by  false  pre- 
tenses on  a  chattel  mortgage  of  cattle,  held  in- 
sufficient, as  not  alleging  that  the  three  prior 
mortgages  described  the  property  any  more  def- 
initely than  by  the  words  "147  bead  of  cattle." 
—State  T.  Hart,  183  S.  W.  333. 
4=941  (Mo.)  In  an  indictment  for  obtaining 
money  by  false  pretenses  by  means  of  a  chattel 
mortgage  of  cattle  represented  to  be  free  and 
clear  of  incnmbrances,  but  which  had  in  fact 
<>een  mortgaged  previonsly,  alleged  former  chat- 
tel mortgages  not  identifying  the  cattle  therein 
described  as  those  described  in  the  mortgage  set 
out,  held  inadmissible,  but  a  mortgage  from  the 
description  in  which  some  of  the  cattle  might 
have  been  identified  was  admissible. — State  t. 
Hurt,  183  S.  W.  333. 

FALSE  SWEARING. 

See  Peijury. 

FAMILY. 

See  Trusts,  «=3l(>3. 

FEDERAL  EMPLOYERS'  LIABILITY 
ACT. 

See  Aweal  and  Error,  «=>877,  lOOi,  1068; 
()ommerce,  €=»27 ;  (>>urt8,  €=>d7 ;  Death, 
«=983,  108;  Jury,  «=>32;  Negligence,  9=> 
101 ;    Removal  of  Causes,  9=93. 

FEDERAL  SAFETY  APPLIANCE  ACT. 

See  Commerce,  •s'S;  Master  and  Servant, 
«s>lll. 

FEES. 

See  Jury,  «s>26;  Officers,  «=»100;  Partition, 
«ss»114. 

FEE  SIMPLE. 

See  Deeds,  i8=»124;  Taxation,  «»779;  Wills, 
«s>538,  597-008. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  «s>189-190. 

FILING. 

See  Appeal  and  Error,  «s9d21;  Dzceptlons, 
BiU  of,'«=»40. 

FINDINGS. 

Se«  Appeal  and  Error,  i3=9931,  1008-1012, 
1071 ;  Judgment,  «s>256 ;  Mastw  and  Serv- 
ant, «=»297. 

FISH. 

See  Municipal  Corporations,  ^sflOl, 

FIXTURES. 

9=9 1 4  (Mo.App.)  Where  a  mining  lease  au- 
thorized the  lessee  to  remove,  within  a  reason- 
able time  after  termination  of  the  lease,  prop- 
erty placed  on  the  demised  premises,  sucb  prop- 
erty, though  affixed  to  the  soil,  did  not  become 
a  fixture. — Ciowgill  v.  Little  Persimmon  Min- 
ingCo.,  183  S.  W.  346. 

Where  the  lessor  of  mining  propei'ty  was 
principal  stockholder  and  managing  director  of 
a  sublessee,  held  that  such  sublessee,  having 
placed  machinery  on  the  land  under  an  agree- 
ment that  it  should  belong  to  the  lessee,  who 
was  authorized  to  remove  property,  the  lessor, 
upon  termination  of  the  lease,  could  not  claim 
machinery.— Id. 

<S=3l4  (Mo.App.)  Where  defendant  erected  tem- 
porary houses  and  sheds  for  use  in  connection 
with  a  sawmill  during  a  lease,  which  could  be 
removed  without  injuring  the  freehold,  as  be- 
tween landlord  and  tenant,  such  fixtures  could 
be   removed   at   the   end    of   the   term.— Idalia 


Realty  &  Development  Cow  ▼.  Norman.  183  S. 
W.  348. 

9=932  (Mo.App.)  Where  a  mining  lease  au- 
thorized removal  of  machinery  within  a  rea- 
sonable time  after  termination,  held  that  where 
the  lessor  forfeited  the  lease,  requiring  removal 
within  80  days,  the  lessee  might  remove  the 
machinery  shortly  thereafter. — Ctowgill  v.  Ldttle 
Persimmon  Mining  Co.,  183  S.  W.  346. 
9:932  (Mo.App.)  Where  a  tenancy  unqnettioD- 
ably  ends  at  a  fixed  time,  unless  good  reason 
exists  why  the  fixtures  cannot  be  removed  at 
such  time,  or  a  reasonable  time  thereafter,  the 
right  to  remove  fixtures  must  be  exercised  dar- 
ing the  term.— Idalia  Realty  &  Development 
Co.  V.  Norman.  183  S.  W.  348. 

A  tenant  under  a  lease  for  an  indefinite  term 
bad  a  reasonable  time  to  remove  fixtures  after 
the  lease  is  declared  terminated.— Id. 

FOOTPRINTS. 

See  Criminal  Law,  9s>383. 

FORCL 

See  Rape,  9=96. 

FORCIBLE  DEFILEMENT. 


See  Rape. 


FORECLOSURE. 


See  Chattel  Mortgacea,  ^stTSS;  MortcaceB, 
9=9401-662. 

FOREIGN  CORPORATIONS. 

See  Corporations,  •3>657-682 ;   Insurance,  9=9 

FORFEITURES. 

See  Insurance,  9=9333-365,  37S,  392,  753. 

FORGERY. 

See  Banks  and  Banking,   «3>148. 

FORMER  JEOPARDY. 

See  .  Criminal  Law,  9b»196. 

FRAUD. 

See  Bills  and  Notes,  9=9108;  (Corporations, 
9=»80;  Evidence,  9=9434;  False  Pretenses; 
Fraudulent  Conveyances;  Justices  of  the 
Peace,  <»=>12H;    Sales,  9=93a 


I.  DEOEFTioir  ooRBTinrmro 

FRAUD,   Aim   IXABUJTT 
THEBEFOR. 

9ta>l2  (Mo.App.)  Representations  during  n^o- 
tiations  of  a  contract  not  intended  as  the  state- 
ment of  existing  facts,  but  as  a  prediction,  do 
not  constitute  actionable  representations,  how- 
ever wide  of  the  event  they  may  torn  out  to 
have  been.— Luchow  v.  Kansas  (St7  Breweries 
Co.,  183  S.  W.  1123. 

9=922(1)  (Tex.Civ.App.)  PlaintHT  conld  not  re- 
cover damages  for  misrepresentations  where,  aft- 
er representations  to  him  as  to  the  value  of 
bonds  taken  by  him  in  a  real  estate  deal,  de- 
fendant offered  him  30  days  to  investigate,  and 
he  refused.— Moore  v.  BeaJkley,  183  S.  W.  38a 

n.   ACTIONS. 
(C)   B-rldenioe. 

9=950  (Tex.Civ.App.)  In  an  action  for  fraud  in 
representing  the  value  of  bonds  given  for  the 
difference  on  an  exchange  of  realty,  in  the  ab- 
sence of  any  evidence  to  the  contrairy,  it  must 
be  presuuied  that  the  parties  put  the  true  value 
on  the  property  they  exchanged. — Moore  v. 
Ucakley,  183  S.  W.  380. 

No  damages  can  be  allowed  where  the  true 
value  of  bonds  given  on  an  exchange  of  realty 
at  the  time  of  the  exchange  is  not  shown,  but 
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the  salt  Ifl  bMed  on  the  fact  that  the  bonda  there- 
after depreciated  in  value. — ^Id. 
4s>56  (Tex.CiT.App.)  In  an  action  for  dam- 
aaes  for  idleced  misrepresentations  in  the  sale 
of  land  for  bonds,  testimony  of  the  plaintiff  that 
he  relied  on  the  fact  that  the  bonds  were  issued 
by  a  Baptist  university  and  purported  to  be  se- 
cured by  a  first  mortgage,  was  inunateriaL — 
Moore  t.  BeaUey,  183  S.  W.  3S0. 

(D)  Damacea. 

«=>59(2)  (Tex.Civ.App.)  Where  the  only  evi- 
dence as  to  the  value  of  bonds  given  for  the  dif- 
ference on  the  exchange  for  real  estate  was  the 
amount  agreed  upon  by  the  parties  at  the  time 
of  the  exchange  and  uieir  value  some  months 
after  the  exchange,  no  damages  for  decrease  in 
value  could  be  allowed,  the  value  at  a  subsequent 
date  not  being  a  proper  measure  of  damages.— 
Moore  v.  Beakley,  183  S.  W.  380. 

l%e  measure  of  damages,  where  bonds  given 
on  exchange  of  land  were  not  of  the  value  rep- 
resented, is  the  difference  between  the  estimated 
market  value  of  the  txMids,  based  on  the  represen- 
tation; made,  and  the  true  market  value  at  the 
time  of  their  delivery. — Id. 
«=»59(4)  rTex.Civ.App.)  Where  the  plaintiff 
failed  to  show  misrepresentations  as  to  the  val- 
ue of  the  bonds  at  the  time  or  before  the  ex- 
change, no  nominal  damages  could  be  awarded, 
there  being  no  violation  of  his  rights. — Moore  T. 
Beakley,  UBS  S.  W.  38a 

FRAUDS,  STATUTE  OF. 

m.  PBOmSEB   TO  AHSWEB  FOB 

DEBT,  SEFA1JI.T  OB  MISOAB- 

BXAOE  OF  AKOTHEB. 

4s>2l  (Tex.Clv.App.)  A  parol  contemporaneous 
agreement  of  indemnity  between  persons  joint- 
ly liable  on  a  note  is  not  within  the  statute 
of  frauds.— Clevenger  v.  Commercial  Guaranty 
State  Bank,  183  S.  W.  65. 

V.   AOBEEBtEMTB  WOT  TO  BE  PEB- 
FOBMZSD  WITHIJI  OKB  TEAB 
OB  DUBINrO  UFETIME. 

4=a49  (Tex.Civ.Anp.)  An  oral  contract  where- 
by a  brewing  company,  in  consideration  of 
plaintiff's  assumption  of  a  debt,  agreed  to  give 
him  the  exclusive  right  to  sell  its  beer  in  a 
county,  there  l>eing  no  agreement  as  to  the 
length  of  time  the  agreement  should  run, 
though  tor  plaintiff  to  reimburse  himself  it 
wonld  have  to  run  for  two  or  three  years,  was 
not  invalid  under  the  statute  of  frauds.— Woods 
V.  American  Brewing  Ass'n,  183  S.  W.  127. 

IX.  OPEBATIOir  AND  EFFECT  OF 
STATUTE. 

«s»l43(l)  CI'ex.CSv.App.)  The  defense  of  stat- 
nte  of  frauds  is  a  personal  one,  and  so  cannot 
be  invoked  by  a  dcSeodant,  not  a  party  to  the 
contract,  in  favor  of  plaintiff  against  inter- 
veners.—General  Bonding  &  Ciasualty  Ins.  Oo. 
v.  McOnpdy,  183  S.  W.  706. 

FRAUDULENT  CONVEYANCES. 

I.  TBAWSFEBS   AMD   TBAMBAOTIONS 

HrVAXID. 

(O)  Prov«rtr  «na  RlarlitB  Tnutatorred. 

^=»49(3)  (Mo.App.)  The  creditors  of  an  insol- 
vent widower,  who  releases  or  gives  away  his 
curtesy  estate  in  lands  formerly  of  bis  wife  to 
his  children  or  her  devisees,  can  subject  such 
interest  to  their  claims.— Healey  v.  Tillberry, 
183  S.  W.  666. 

(B)  Coaitlderatlon. 

*»74(1)  (McApp.)  Act  of  husband  in  giving 
away  income  from  his  curtesy  estate  by  pay- 
ing debts  of  his  wife's  estate  and  the  costs  of 


adminiatzation,  kdd  fraudulent  as  to  creditors. 
—Healey  v.  Tillberry,  183  8.  W.  666. 

(F)  CoBfldentlal  Relmtlona  of  Parties. 

<S=»l04m  (Tex.Oiv.App.)  The  creditor  of  a  boa- 
band  who  conveyed  land  to  his  wife  could  ques- 
tion the  deed  to  the  wife. — Emery  v.  Barneld, 
183  S.  W.  886. 

«=3|06  (Mo.App.)  Creditors  of  an  insolvent 
husband  who  uses  his  funds  to  improve  bis 
wife's  lands  may  reach  the  value  of  such  im- 
provements by  chancery  proceedings.— Healey 
V.  TiUberry,  183  S.  W.  666. 

Husband's  use  of  borrowed  money  to  save 
his  curtesy  interest  in  his  wife's  realty  from 
foreclosure  under  mortgage  given  by  her  and 
signed  by  him,  held  not  fraudulent  as  to  the 
lender. — Id. 

m.  BEMEDIEB   OF  OBEDITOB8  ABB 

PTJBCHASEBB. 
(D)  Jarlsdletioa,  tilmltatlona,  and  I<aekca. 

9:»249  (Mo.App.)  Lender,  who  for  some  years 
permitted  borrower  after  death  of  his  wife  to 
apply  the  income  from  his  curtesy  estate  in 
paying  his  wife's  debts,  held  not  entitled  to 
maintain  bill  to  subject  the  wife's  realty,  held 
by  her  devisees,  to  the  debt.— Healey  v.  TiUber- 
ry, 183  S.  W.  666. 

(F)  Pleadtas. 

^»269(1)  (Tenn.)  Where  a  general  creditors' 
bin  undertakes,  in  connection  with  general 
statements  of  fraud,  to  state  in  detail  why 
transaction  is  attacked,  proof  will  be  limited  to 
allegation. — Morgan  Bros.  v.  Dayton  Coal  4e 
Iron  Co.,  183  8.  W.  1019. 

(G)  ETldenoe. 

€=»300  (Ark.)  In  a  suit  to  set  aside  a  convey- 
ance by  a  mother  to  a  daughter  as  being  in 
fraud  of  creditors,  evidence  held  insufficient  to 
show  that  it  was  made  without  consideratinn. 
— Walstein  v.  Brooks,  183  S.  W.  173. 

FUNDAMENTAL  ERRORS. 

See  Appeal  and  Error,  <=»501. 

GAMING. 

See   Criminal   Law,    OE9304. 

m.   OBimiTAI.  BE8FON8IBIUTT. 

(A)    Ollenaea. 

9=>74(4)  (Mo.)  A  crap  table  is  a  gambling  de- 
vice within  Rev.  St  1909,  S  4750,  even  when 
limited  to  devices  of  the  kmd  named. — State  v. 
Wade,  183  S.  W.  598. 

(B)  ProaecuMon   aad   Panlslinieiit. 

€=>90(2)  (Mo.)  An  information  for  keeping  a 
gambling  device  not  of  the  kind  named  in  the 
statute  must  sufficienUy  describe  the  device  to 
bring  it  within  the  class  of  the  named  devices. 
—State  V.  Wade,  183  S.  W.  598. 

An  information  htid  not  to  describe  the  gam- 
bling device  kept  sufficienUy  to  bring  it  with- 
in the  general  words  of  Bev.  St.  1009,  {  4750. 
— Id. 

«=>94(2)  (Mo.)  Proof  as  to  the  kind  of  tables 
kept  by  defendant  held  at  variance  vrith  an  In- 
formation charging  the  keeping  of  crap  ta- 
bles.—State  r.  Wade,  183  S.  W.  608. 

GARNISHMENT. 

See  Attachment;   Execution. 

n.  PEBSONS    AMD    PBOPEBTT   BITB. 
JBOT  TO  OABMISHMENT. 

$=9 1 3  (Tex.CiT.App.)  Plaintiff  in  garnishment 
steps  into  shoes  of  his  judgment  debtor,  and  if 
nothing  is  owing  the  latter,  the  former  is  en- 
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titled  to  nothing. — Hall  ▼.  Nnnn  Blectiic  CSo., 
183  S.  W.  13. 

9=>40  (Tex.Civ.App.)  Uncertain  and  nnliqui- 
dated  damages,  resulting  from  breach  of  a  con- 
tract, are  not  subject  to  garnishment. — Hall  v. 
Nunn  Electric  Co.,  183  S.  W.  13. 

Where  a  landowner  contracted  for  the  iioring 
of  well  to  furnish  1,100  gallons  of  water  per 
minute,  and  the  well  actually  furnished  500  or 
less,  such  landowner  was  not  subject  to  gar- 
nishment by  the  creditor  of  the  contractors. — Id. 
«=>50  (Tex.CiT.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914.  arts.  294,  295,  where  con- 
tractors for  Irrigation  well  left  machinery  on 
premises,  contemplating-'it  should  be  connected, 
but  landowner  claimed  no  property,  and  did 
not  take  control  for  any  purpose,  he  did  not 
have  possession  subjecting  him  to  writ  of  gar- 
nishment by  judgment  creditor  of  contractors.— 
BaU  T.  Nunn  Electric  Co.,  183  S.  W.  13. 

V.  UEH  OF  OARMISHMEMT  ANP 
UABIUTT  OF   GARNISHEE. 

4s»i09  (Tez.Cir.App.)  A  debtor  cannot  trans- 
fer an  unmatured  and  accruing  debt  owing  to 
him  to  some  third  person  between  the  service  of 
the  writ  of  garnishment  and  the  answer  of  the 
gamiahee  to  give  his  transferee  title. — Hall  v. 
Nunn  Electric  Co.,  183  S.  W.  13. 

Where  garnishment  created  no  lien  because  of 
the  debtor's  nonperformance  of  his  contract 
with  the  garnishee,  the  debtor's  assignment  of 
his  claim  after  the  garnishment  process,  hetd  to 
cut  off  the  rights  of  the  garnishing  creditor. 

VI.  FBOOEEDnrOS  TO  SUPPORT  OB 
ENFORCE. 

4s»l64  (Tex.CSv.App.)  In  an  action  by  writ 
of  garnishment,  in  the  absence  of  proof  or  ad- 
mission by  defendant  that  plaintiffs  had  se- 
cured a  judgment  against  their  debtor,  or,  if 
they  had  done  so,  that  it  was  unsatisfied,  plain- 
tiffs' affidavits  tor  garnishment,  stating  that 
they  had  recovered  judgment  and  that  it  was 
unsatisfied  to  the  best  of  the  knowledge  and 
belief  of  plaintiffs'  counsel,  did  not  authorize 
judgment  against  the  garnishee.— A.  Q.  Schwab 
&  Son  T.  Norwood,  iS  S.  W.  807. 

GATES. 

See  Kailioada,  «a»21S. 

GIFTS. 

Bee  Charities. 

X.  INTER  VIVOS. 

•=>30(4)  (Mo.Ap^.)  Where  account  in  wvings 
bank  was  made  in  name  of  donor  and  donee 
jointly,  there  was  complete  gift  of  joint  interest, 
though  donor  retained  pass  book. — Common- 
wealth Trust  0».  V.  Du  Montimer,  183  S.  W. 
1187. 

GOOD  FAITH. 

See  Vendor  and  Purchaser,  «s>242,  244. 

GRAND  JURY. 

See   Indictment  and   Information. 


GRANTS. 

See  Public  Liands. 

GUARANTY. 

See  Frauds,    Statute  of,  4=»21r    Indemnity; 
Principal  and  Surety. 

GUARDIAN  AND  WARD. 

See  Mandamus,  4=»28. 


n.  APPOimncEirT,  qvaxjfioatio. 

AND  TENURE  OF  OUAKDIAJT. 

«=>I0  (Mo.App.)  Under  Rev.  St  1909.  H  403. 
413,  touching  the  father's  right  to  be  enardiss. 
and  the  appointment  of  a  curator  of  the  estate 
of  a  minor  different  from  the  guardian  of  the 
person,  a  probate  judge  had  the  pow^  to  ap- 
point as  curator  the  uncle  of  minors,  whom  he 
found  to  be  a  fit  i>erson,  and  who  was  nam«d 
in  the  mother's  wiU  for  the  office,  altboogb  the 
minors'  father  was  living;  section  408  tutving 
no  application.— State  ex  rel.  Young  ▼.  Cook, 
188  8.  W.  365. 

The  fact  that  a  mother's  will  named  her  chil- 
dren's uncle  for  appointment  as  curator  of  their 
estates  did  not  conclude  the  probate  judge  as 
to  the  appointment  or  divest  him  of  tSe  power 
conferred  upon  him  by  Rev.  St.  1909,  I  413, 
providing  that  for  the  advantage  of  minors  the 
court  may  appoint  a  curator  of  the  estate  dif- 
ferent from  the  guardian  of  the  person. — Id. 
9=9 1 3  (Mo.App.)  Where  the  father  of  minon 
is  alleged  to  be  incompetent  to  care  for  their 
estate.  Rev.  St.  19U9.  {  404,  has  no  applica- 
tion to  entitle  the  father  to  notice  before  ap- 
pointment of  their  uncle,  named  in  the  mother's 
will  as  curator. — State  ex  reL  Toung  t.  Cook, 
188  S.  W.  366. 

HABEAS  CORPUS. 

n.   JURISDICTION,    PROOEEDIKOS, 
AND  REUEF. 

«s»(09  (Tex.Oiv.App.}  The  judgment  in  lunacy 
proceedings  against  relator  in  habeas  corpus  be- 
ing void  for  lack  of  jury  ttiaL  she  vill  be  re- 
manded to  custody  of  the  sheriff,  into  which  she 
waa  taken  by  proper  process,  to  await  jory 
trial— White  ▼.  White,  183  S.  W.  388. 

HARMLESS  ERROR. 

See  Ap^peal  and  Error,  «»1081-1073:    Orim- 
inal  liw,  «=>1166%-U72. 

HAWKERS  AND  PEDDLERS. 

See  Commerce,  ^;=afi8. 

«=93(1)  (Ky.)  PlaintifE,  who  S(dd  to  regular 
customers  and  made  only  occasional  sales  to 
those  who  indicated  that,  if  the  goods  were 
satisfactory,  they  would  regularly  buy,  AeM 
not  a  peddler  subject  to  a  peddler's  license  tax. 
— Oity  of  Newport  v.  BVench  Bros.  Bauer  Co- 
183  S.  W.  532. 

HEALTH. 

See  Municipal  Corporations,  «=>507. 

HEARSAY. 

See  Evidence,  «s»317,  323. 

HEIRLOOMS. 

See  Bvidenoe,  <8s»474. 

HEIRS. 

See  Descent  and  Distribution;   Wills,  «=>495, 

coei 

HIGHWAYS. 

See  Adverse  Possession,  9=>8;  Bridges;  Mu- 
nicipal Corporations,  «=929e-518,  664-72a 
800-822;   Railroads,  «=>96,  243. 

X.  ESTABMSHMENT.  AXTERATIOK. 

AND  DISOONTXNVAXOa. 

(B)  Batabllshment    br    Stmtnte    or    atat»> 

toi7    Proeeedlnars. 

«s»4l(8)  (Tex.Cav.App.)  Where  the  jury  of 
freeholders  laid  out  a  county  road,  marked  it  oa 
the  ground,  and  described  it  with  reference  to  a 
prior  road,  the  report  containing  such  descrip- 
tion, was  sufficient  under  Rev.  St.  1911,  srt 
6877   thougli  the  location  witli  respect  to  snr- 
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Tcys  crossed  was  not  Kiven. — Carrie  t.  Glaa«- 
cock  County,  183  S.  W.  1198. 
43>44(1)  (Tez.CiT.App.)  A  substantial  com- 
pliance with  Hey.  St.  1911,  art.  6863,  requiring 
counties  to  lay  out  roads  over  direct  route  to 
the  county  seat  of  adjoinins  county,  is  suf- 
ficient, and  that  a  road  veered  a  few  miles  from 
the  most  direct  route  is  no  ground  for  com- 
plaint.—Currie  V.  Glasscock  County,  183  S.  W. 
U93. 

V.  HBOITLATIOIT  AHB  USE  FOB 
TRAVEZi. 

(B)    Vse  of  Htarhwar  and  I<air  «f  fk* 
Road. 


.  176  (Mo.App.)  Under  Rev.  St.  1909,  | 
8628,  touching  the  dut^  of  automobile  drivers, 
the  owner  of  a  car,  which  without  warning  ap- 
proached a  foot  passenger  from  behind  under 
such  circumstances  that  it  might  have  been  an- 
ticipated he  would  step  Into  the  way  to  avoid 
another  car,  was  liable  for  striking  him. — '£oung 
V.  Bacon,  ISS  S.  W.  1079. 
«s9l77  (Mo.App.)  Acts  1911,  p.  327,  relating 
to  negligent  speed  of  antomobiw,  does  not  ap- 
p^  where  there  is  no  evidence  that  the  rate 
of  speed  of  25  miles  an  hoar  was  maintained 
for  half  a  mile.— Flowerree  v.  Themberry,  183 
S.  W.  369. 

Where  automobile  which  killed  bound  was 
not  shown  to  have  maintained  speed  of  2S  miles 
an  hour  for  half  a  mile,  question  remained 
whether  it  was  driven  in  a  careful  manner  at 
such  a  speed  as  not  to  endanger  property. — Id. 
«s>l84(2)  (Mo-App.)  In  a  suit  for  injllrie« 
against  an  automobile  owner,  evidence  held  suf- 
ficient to  supi>ort  a  finding  that  plaintiff  was 
walking  in  a  pert  of  the  road  used  as  a  path 
bypedestrians.— Young  v.  Bacon,  188  S.   W. 

In  an  action  against  an  automobile  owner  for 
injuries,  the  burden  is  on  plaintiff  to  prove  their 
extent. — Id. 

®=9l84(3)  (Mo.App.)  In  an  action  against  an 
automobile  owner  for  injuries,  it  is  for  the  jury 
on  conflicting  evidence  to  determine  whether  a 
prudent  driver  should  have  realised  that  a  foot 
passenger  was  in  peril  and  not  likely  or  unable 
to  get  out  of  the  way.— Young  v.  Bacon,  183  8. 
W.  1079. 

4s»l84(4)  (Mo.App.)  In  an  action  against  an 
automobile  owner,  an  instruction  held  not  er- 
roneous as  failing  to  require  a  finding  that 
plaintiff  was  not  warned  of  the  approach  of 
the  car.— Young  r.  Bacon,  183  S.  W.  1079. 

In  an  action  against  an  automobile  owner,  in- 
struction h«ld  not  erroneous  as  failing  to  require 
a  finding  that  defendant  could  have  avoided  the 
injury  by  ordinary  care  after  discovering  plain- 
tirs  peril— Id. 

In  an  action  against  an  automobile  owner  for 
injuries,  an  instruction  defining  the  conditions 
of  plaintifTs  recovery  held  not  erroneous  on  ac- 
count of  the  absence  of  injorie*  to  plaintiff's 
neck.— Id. 

HOLIDAYS. 

See  Sunday. 

HOLOGRAPHIC  WILLS. 

See   Wills,   «=9302. 

HOMESTEAD. 

XT.  THAKSFEB  OB  IirCTTMBBAirOE. 

9=>l  18(5)  (Mo.)  While  husband  cannot  alienate 
or  burden  homestead  without  wife's  joinder,  he 
may  sell  land  subject  to  all  homestead  and 
do.wer  rights  of  nonjoining  wife. — Stephens  v. 
Stephens,  183  S.  W.  572. 
4=»II8(2)  (Tenn.)  Separate  property  on  which 
the  wife  lived  during  her  husband's  incarcera- 


tion in  the  penitentiary  held  not  a  homestead 
under  Const  art  11,  |  11,  and  Shannon's  Code, 
i  8798,  the  husband  sending  the  wife  money 
during  his  incarceration  and  resuming  family 
relations  on  release;  so  joint  consent  of  both 
spouses  was  not  necessary  to  alienation. — Bry- 
ant V.  Freeman,  183  S.  W.  731. 
<S=>I29(1)  (Tex.Civ.App.)  Where  a  wife  exe- 
cuted a  deed  of  her  homestead,  either  under  her 
husband's  coercion  or  the  inducement  of  the  mis- 
representations of  the  ^antee,  who  gave  a  check 
for  the  conveyance  which  the  wife  never  cash- 
ed, and  which  she  tendered  in  court  in  her  suit 
for  cancellation,  the  third  person  was  not  an 
innocent  purchaser  for  value  without  notice. — 
Essex  v.  Mitchell,  183  S.  W.  399. 
«=>I29(2)  (TeX.Civ.AppO  Buyer  of  a  vendor's 
lien  note  held  advised  of  facts  that  would  cause 
a  prudent  peniofa  to  prosecute  inquiry  which 
would  haver  disclosed  that  the  vendor  g  wife,  who 
conveyed  awa£  her  homestead,  considered  it  as 
a  mortgage.— Eesez  v.  Mitchell,  188  S.  W.  899. 
€=3l3l  (Tex.Civ.App.)  A  deed  to  nei  home> 
stead,  signed  by  a  wife  under  the  coercion  of 
her  hasband,  is  voidable  so  far  as  the  avMdaocs 
touches  the  rights  of  a  tUrd  person  not  an  in- 
nocent purchaser  for  value. — Enex  v.  Mitchell, 
183  S.  W.  309. 

®=>I33  (Tex.Civ.App.)  Where  a  husband  and  a 
third  party  fraudulently  induced  the  wife  to 
deed  to  the  third  party  her  homestead,  the  wife 
believing  that  the  ,  transaction  coostitnted  a 
mortgage,  she  could  have,  against  a  purchaser 
of  her  vendor's  lieu  note  from  the  third  party 
with  knowledge  of  the  facts,  cancellation  of  the 
note  and  deed,  irrespective  of  her  return  of  the 
consideration  paid  her. — Essex  v.  Mib^elL  183 
S.  W.  399. 

in.  BiottTg  or  HiTByiviJig  hvb- 

BAMD,  WTPB.  OWTTiT>K111T, 
OBXOEIBS. 

•=9(47  (Ark.)  The  homestead  given  the  widow 
for  life  by  Const  art  9.  {  6,  and  Kirby's  Dig. 
II  3882,  is  not  lost  to  her  by  remarrying  and 
going  to  live  with  her  second  husband  on  his 
homestead.— Colum  v.  Thornton,  183  S.  W.  205. 

HOMICIDE. 

See  Criminal  Law,  «s>196,  338,  361,  371. 

in.  MAim:<AUOHTEB. 

4=»79  (Mo.)  Where  accused  intentionally  shot 
deceased  when  he  was  laboring  under  no  sud- 
den transport  of  passion,  deceased's  threats 
not  constituting  sufficient  provocation,  the  of- 
fense was  not  common-law  manslaughter,  which 
is  manslanghter  in  the  fourth  degree,  denounced 
by  Rev.  St  1909,  i  4468.— State  v.  Shuster, 
188  8.  W.  296. 

Where  accused,  while  returning  from  work 
in  his  field,  saw  deceased  driving  on  the  ad' 
jaeent  road,  and  without  any  word  being  spoken 
shot  deceased,  who  was  pointing  a  gun  at  him, 
there  was  no  sudden  combat  which  would  re- 
duce the  killing  to  common-law  manslaughter 
included  in  Rev.  St.  1909,  i  446a— Id. 

V.   EXOUBABI.E  OB  J1TSTIFIABIJB 
HOMipiSE. 

^:s>  1 1 1  (Mo.)  Accused  could  not  escape,  on  the 
ground  that  he  was  resisting  an  illegal  arrest, 
whore  he  had  submitted  to  the  arrest,  and  ac- 
companied the  officer  a  distance  of  500  feet  be- 
fore he  shot  and  killed  him,  since  he  thus  waiv- 
ed the  illegality.— State  v.  Whifley,  183  S.  W. 
317. 

In  a  prosecution  for  murder  of  a  police  of- 
ficer by  accused,  who  was  arrested  by  the  of- 
ficer, and  who  defended  on  the  ground  thnt  the 
arrest  was  unlawful,  reasons  advanced  by  an 
officer   accompanying  deceased   for   making  ar- 
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test  are  of  no  force,  since  the  deceased  could 
not  be  boand  by  them. — Id. 
4s»ll5  (Ark.)  Where  there  was  no  probability 
of  difficulty  being  renewed  until  return  of  one 
defendant,  who  had  retired,  defendants  were  not 
justified  in  striking  the  deceased,  though  he 
made  another  efifort  to  strike  on  such  return. — 
Howard  v.  State,  183  S.  W.  743. 

TI.  IKDIOTMEirT  AKO  mFORMA- 
TION. 

4s»l38  (Mo.)  An  information  charging  man- 
alaugbter  in  committing  an  aborticm  is  fatally 
defective  if  it  fails  to  charge  that  the  operation 
was  not  necessary  to  save  the  life  of  an  unborn 
child.— State  v.  Ackley.  183  S.  W.  291. 

W.  EVXDEKOE. 
(B)  AOmtaalMUtT  ta  Ocnend. 

Qs>l57  (Mo.)  In  a  prosecution  of  the  wife  for 
killing  her  husband,  evidence  of  quarrels  be- 
tween accused  and  her  husband  was  admissible 
to  show  animus,  where  the  words  testified  to 
embodied  threats  against  the  life  of  the  deceas- 
ed.—State  V.  Shoemaker.  183  S.  W.  322. 
®s>l58  (Mo.)  The  admissibility  to  show  animus 
of  threats  of  the  accused  against  the  life  of  the 
deceased  is  not  affected  by  their  remoteness 
from  the  crime.— State  v.  Shoemaker,  188  S.  W. 
322. 

9=3 1 58  (4)  (Tez.Cr.App.)  In  a  prosecution  for 
murder,  evidence  that  the  defendant  had  threat- 
ened to  shoot  his  father-in-law  on  a  former  oc- 
casion was  inadmissible. — Carter  t.  State,  183 
S.  W.  881. 

«=»I66  (Mo.)  In  a  prosecution  of  a  wife  for 
killiag  her  husband,  evidence  of  frequent  visits 
of  other  men  to  her  was  admissible  to  show 
motive.— State  v.  Shoemaker,  183  8,  W.  322. 
«=»I66(4)  (Tex.Cr.AppJ  In  the  trial  of  defend- 
ant for  poisoning  her  daughter,  evidence  that 
the  child  after  the  death  of  her  father  under 
suspicion  of  having  been  poisoned  by  defendant 
would  say  to  defendant  that  she  knew  she  had 
kiUed  her  father,  and  that  defendant  knew 
that  she  knew  it,  was  admissible  as  tending  to 
show  motive.— Orner  v.  State,  183  S.  W.  1172. 

In  a  trial  for  the  murder  of  her  daughter  by 
poisoning,  whare  it  appeared  that  the  daughter 
bad  repeatedly  accused  defendant  of  having 
poisoned  her  father,  evidence  consisting  of  a 
chemical  analysis  of  organs,  etc,  to  show  that 
the  father  had  been  poisoned,  held  admissible 
to  show  motive. — Id. 

<S=»I69(7)  (Tex.Cr.App.)  In  a  trial  for  murder 
by  arsenic  poisoning,  evidence  that  defendant 
who  had  been  suspected  of  having  previously 
poisoned  her  husband,  though  a  post  mortem 
examination  failed  to  disclose  arsenic  poisoning, 
had  said  that  she  luiew  of  a  poison  which  could 
not  be  deteL'ted  by  a  physician,  was  admissible. 
—Orner  v.  State,  183  S.  W.  1172. 
®=>I70  (Tex.CrApp.)  In  a  prosecution  for  mur- 
der, testimony  of  a  witness  that  he  saw  human 
tracks  inside  defendant's  field  and  they  com- 
pared favorably  with  defendant's  track  was  ad- 
missible, where  the  witness  also  testified  that  he 
measured  the  tracks  and  compared  them. — 
Hampton  v.  State,  183  S.  W.  887. 

In  a  prosecution  for  murder,  testimony  of  a 
witness,  who  saw  another  party  measure  a  bare- 
foot track  at  the  scene  of  the  crime,  after  such 
other  party  had  testified  to  the  measurements, 
that  the  track  appeared  to  be  the  same  as  he 
saw  in  defendant's  field  was  admissible. — Id. 
®=>I72  (Tex.Cr.App.)  In  a  prosecution  for 
homicide,  claimed  to  have  been  the  outgrowth 
of  conspiracy  to  carry  on  a  revolution  in  Mexico, 
a  so-called  "Manifesto,"  written  in  Spanish, 
was  admissible  iu  evidence,  thoup;h  defendant 
testified  lie  knew  nothing  aboyt  it,  etc..  as  a 
circumstance  tending  to  show  defendant  s  pur- 
pose.—Cline  v.  State,  183  S.  W.  1132. 
®=>i74  (Tex.Cr.App.)  Evidence  of  a  subsequent 
gatlieriug  to  pursue  defendant  is  not  admissi- 


ble to  etplain  his  flight  Immediatdy  after  the 
kiUing.— Bader  v.  State,  183  S.  W.  146. 
«=»I74(1)  (Tex.Cr.App.)  Where  the  evidence 
showed  that  at  the  time  of  deceased's  death 
she  had  on  her  $4.30  in  small  change,  which 
was  not  found  upon  her  body,  evidence  that 
quarters,  nickels,  and  dimes  were  plowed  up  in 
the  back  yard  of  the  place  occupied  by  defend- 
ant at  the  time  of  the  murder  was  admissihle. — 
Hampton  v.  State,  183  8.  W.  887. 
«=»I88(6)  (Tez.Cr.App.)  Testimony  in  homicide 
trial  that  witness  consdered  deceased  danger- 
ous and  man  of  high  temper  held  improperly  ex- 
cluded.—Mason  V.  State,  183  S.  W.  llGS. 

Where  witness  was  asked  whether  she  knew 
deceased  to  be  a  fighting  dangerous  man  and  an- 
swered, "Tes,  we  considered  him  so,"  it  was 
competent  evidence  of  reputation.— Id. 
«=a  190(1)  (Tex.  Gr.  App.)  Where  aelf-defense 
was  urged,  it  was  proper  to  aUow  witness,  tes- 
tifying to  threat  by  deceased  against  accused, 
to  state  that  deceased  was  mad  when  making 
the  threats.— Mason  ▼.  State,  18S  S.  W.  1153. 

(C)   DrliMT  Deelsratloaa. 

«s»203  (Mo.)  Where  deceased  stated  within  24 
hours  of  her  death  after  a  criminal  operation 
that  she  waa  going  to  die,  and  her  condition 
indicated  extreme  danger,  statements  thereafter 
made  as  to  ttie  canw  of  her  condition  were  ad- 
missible as  dying  declarations.— State  ▼.  Ackley, 
183  S.  W.  291. 

(B)  'WelsHt  ajiA  Safloienor. 

•s>244  (Mo.)  In  prosecution  for  murder,  evi- 
dence held  to  show  that  an  amst  of  the  ac- 
cused was  justified  and  legal— State  ▼.  Whitley, 
183  S.  W.  817. 

<S=>252  (Tex.Cr.App.)  In  a  prosecution  for 
murder,  evidence  held  sufficient  to  support  ver- 
dict of  guiltT.— Hampton  v.  State,  183  S.  W. 
887.    . 

«=>255(2)  (Ark.)  Evidence  held  to  sustain  a 
conviction  of  voluntary  manslaughter. — Howard 
T.  State,  183  S.  W.  743. 

VIII,  TRIAK. 

(O)   Instmettons. 

«=»286(1)  (Tex.Cr.App.)  In  a  prosecution  for 
murder,  the  insertion  of  the  word  "not"  before 
the  word  "presumed,"  in  a  charge  otherwise 
correct  under  the  statute  relating  to  the  pre- 
sumption of  intent  from  the  use  of  a  deadly 
weapon  waa  error.— Carter  v.  State,  183  S.  W. 
881. 

«sa287  (Tex.Cr.App.)  In  a  trial  for  murder, 
instruction  limiting  the  jury's  consideration  of 
evidence  on  the  issue  of  motive  held  proper.— 
Orner  v.  SUte,  183  S.  W.  1172. 
«=s>297  (Mo.)  Where  accused  killed  decedent  in 
affray  at  house  of  woman  with  whom  accused 
was  cohabiting,  instruction  on  nature  of  com- 
mon-law nrarrfage  held  properly  refused. — State 
V.  Burkrey,  183  S.  W.  328. 
«=>300(7)  (Ark.)  Evidence  that  the  first  blow 
by  deceased  was  provoked  by  an  insulting  epi- 
thet justified  the  instruction  that,  if  the  defend- 
ants brought  on  the  difficulty,  before  either  of 
them  would  be  jnstifled,  they  must  show  that 
they  in  good  faith  endeavored  to  decline  fur- 
ther contest  before  striking  mortal  blow.— How- 
ard V.  State,  183  S.  W7743. 
9=9300  (Tex.Cr.App.)  The  issue  of  using  great- 
er force  than  necessary  to  effectuate  an  arrest 
held  not  raised  where  defendant  drove  back 
one  of  the  officers,  and  at  once  shot  the  other 
officer  when  overtaken  by  him. — Bader  t.  State, 
183  S.  W.  146. 

An  instruction  in  homicide  held  not  to  inti- 
mate that,  if  defendant  was  resisting  arrest,  the 
officer  would  have  the  right  to  kill  him. — Id. 

liegarding  right  to  instruction  on  right  of  de- 
fendant if  it  appeared  to  him  that  deceased  waa 
about  to  inflict  on  him  serious  bodily  harm  held 
the  issue  does  not  arise,  where  he  shot  after 
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deceaspd  threw  away  bis  pistol  and  called  to 
him  not  to  shoot. — Id. 

«=9300(2)  (Tez.Cr^pp.)  In  a  proMcutlon  for 
murder,  a  charge  on  the  subject  of  self-defense 
that  there  must  be  evidence  of  some  act  mani- 
fpBtlne  Bu  intention  to  execute  the  threats  men- 
tioned, but  omitting  the  words,  "or  that  it  so 
reasonably  appeared  to  the  defendant  at  the 
time,"  was  erroneous.— Carter  t.  Stat&  183  S. 
■W.  881. 

9=»300(6)  (Tez.Cr.App.)  In  a  prosecution  for 
murder,  the  conrt  having,  in  the  main  charge, 
fuUy  presented  the  proposition  that  if  defendant 
killed  deceased,  not  for  his  own  protection,  or 
because  of  a  reasonable  apprehension  of  harm 
to  himself,  he  could  not  rely  on  self-defense,  it 
was  error  to  nnduly  emphasise  that  phase  of  the 
case  by  attain  charging  thereon. — Carter  v.  State, 
188  S.  W.  881. 

<e=»300(5)  (Tex.Cr.App;)  Charge  on  self-defense 
and  provoking  affray  held  defective  as  saying 
"calculated  to"  instead  of  "did"  provoke.— Ma- 
son V.  State,  183  S.  W.  1153. 
«s»300(12)  (Tex.Cr.App.)  Instruction  on  self- 
defense  on  question  of  accused,  approaching  de- 
ceased to  provoke  assault,  held  defective  for 
omitting  reasonable  doubt  as  sufflcient  to  acquit. 
—Mason  v.  State,  183  S.  W.  1153. 
«=»300a4)  (Tex.Cr.App.)  Charge  on  self-de- 
fense, under  issue  whether  accused  sought  de- 
ceased to  settle  difflculty  or  provoke  assault, 
held  defective  for  failure  to  assert  right  to  self- 
defense,  though  accused  armed  himself  for  the 
meeting.— Mason  v.  State,  183  S.  W.  1163. 
«s>30l  (Tex.Cr.App.)  Upon  evidence  under  in- 
dictment for  assault  with  intoit  to  murder,  a 
charge  on  assault  to  murder  and  aggravated  as- 
Hiult,  not  stating  that  defendant  had  a  right  to 
defend  not  only  himself,  bnt  the  one  whom  the 
complaining  witness  had  first  assaulted,  held 
erroneous.— Hoecker  v.  State,  183  S.  W.  141. 

On  evidence  under  indictment  for  assault  with 
intent  to  murder,  charge  on  defendant's  par- 
ticipation in  assault,  not  stating  that  if  he  in- 
terfered to  separate  the  party  assaulted  and  an- 
other, he  would  be  guilty  of  no  ofTense,  held  er- 
roneous.— ^Id. 

On  evidence  under  an  indictment  for  assault 
with  intent  to  murder,  defendant  held  mtltled 
to  his  reouested  charges  on  his  right  of  eelf-de- 
fenae  whOe  interfering  to  prevent  the  assaulted 
party  from  attacking  another.- Id. 
«=>304  (Mo.)  Under  Rev.  St.  1909, 1 4462,  relat- 
ing to  excusable  homicide,  where  defendant  testi- 
fied that  in  defending  himself  he  shoved  deceas- 
ed, causing  him  to  fall  and  receive  the  fatal 
wound,  refusal  to  submit  theoi^  of  accidmta) 
homicide  was  error.— Sute  ▼.  Coff,  183  8.  W. 
287, 

<=»305  (Tex.Cr.App.)  Bvldenee  in  a  prosecution 
for  assault  with  intent  to  murder,  held  to  jus- 
tify a  charge  on  principals. — Hoecker  v.  State, 
188  S.  W.  141. 

On  evidence  under  indictment  for  assault  with 
intent  to  murder,  charge  on  principals  hM  er- 
rmieous. — Id. 

«=»307  (Tex.Cr.App.)  Evidence  held  to  justify 
a  charge  on  aggravated  assault. — Hoecker  v. 
State,  183  S.  W.  141. 

4»S07(2)  (Tex.Cr.App.)  In  manslaughter  and 
murder  trial,  charge  on  question  of  accused  ap- 
proaching deceased  to  provoke  assault  held  de- 
fective for  failure  to  state  what  offense  accused 
would  be  guilty  of,  or  what  verdict  should  be  if 
issue  was  resolved  in  accused's  favor. — Mason  ▼. 
State,  183  S.  W.  1153. 

4=9309  CPex.Cr.App.)  Refusal  to  charge  on 
manslaughter  is  proper;  the  evidence  raising 
only  the  issues  of  murder  and  self-defense. — 
Jones  v.  State,  188  Su  W.  141. 

$=>3I0  (Tez.Cr.App.)  Kvidence  held  to  justify 
a  charge  on  assault  with  intent  to  murder. — 
Hoecker  v.  State.  183  S.  W.  141. 


X.  APPEAI.  AND  ERBOR. 

<£=3332  (Tex.Cr.App.)  The  verdict  finding  de- 
fendant guilty  of  murder  cannot  be  disturbed; 
there  being  evidence  warranting  this,  and  con- 
flicting evidence  of  self-defense. — Jones  v.  State, 
183  S.  W.  141. 

HOSPITALS. 

See  limitation  of  Actions,  4=»11. 

HOSTILE  WITNESS. 

See  Witnesses,  «=9323. 

HOUSEBREAKING. 

See  Burglary. 

HUSBAND  AND  WIFE. 

See  Acknowledgment,  4=356 ;  Assignments, 
<S=>3 J  CTurtesy ;  Descent  and  Distribution. 
4=>53  ;  Divorce ;  Domicile,  4=>8 ;  Dower ; 
Executors  and  Administrators,  4=>181 ; 
Fraudulent  Conveyances,  ®=»104,  106  ;■  Home- 
stead, <S=sll8;  Judgment,  4=>240;  Life  Es- 
tates, <3=>S;  Marriage;  Witnesses,  4=>58, 
140.   11>1,   li»3. 

X.  MUniAI.  BIGHTS,  DITTIES.  AXH 
UABIUTIES. 

<3=>  14(29  (Ark.)  Conveyance  to  husband  and 
wife  oreatas  estate  by  entirety-. — Johnson  v. 
Johnson,  183  S.  W.  067. 

4=al4(2)  (Mo.)  Where  heirs,  to  partition  land, 
executed  deeds  to  the  widow,  who  executed 
deeds  back  to  each  heir  for  his  share,  that  the 
deed  for  a  daughter's  share,  was  made  to  her- 
self and  husband  did  not  create  a  tenancy  by 
the  entirety.— Powell  v.  I'owell,  183  S.  W.  625. 

Under  the  statute  relating  to  married  women, 
a  direction  by  the  daughter,  that  the  deed  be 
made  to  herself  and  her  husband  must  have 
been  In  writing  in  order  to  create  a  tenancy  by 
entirety. — Id. 

The  fact  that  the  husband  paid  ^0  to  an 
heir  did  not  give  him  title  to  the  land  as  ten- 
ant by  the  entirety.— Id. 

®=>I4(4)  (Mo.)  Where  the  heirs  of  a  decedent 
partitioned  his  land  by  conveyances  to  the 
widow,  who  conveyed  each  heir  his  share  back, 
and  a  daughter's  husband  paid  $30  to  another 
heir  for  the  inclusion  in  her  deed  of  a  part  or 
all  of  such  heir's  share,  the  husband  oecame 
tenant  in  common  with  his  wife  of  the  realty 
conveyed.— Powell  v.  Powell,  188  S.  W.  625. 
4=»I6  (Ky.)  A  husband  cannot  held  adversely 
to  the  wife  holding  a  life  estate  in  property. — 
Green  v.  Jones,  183  S.  W.  488. 

IV.  DISABILITms   AITD   PBIVIIiEOES 

OF  OOVEBTmiE. 

(B)  Propertx  and   0«iiTeT*no«s. 

4=>74  (Tex.Civ.App.)  Only  an  innocent  pur- 
chaser,' who  actually  paid  a  valuable  considera- 
tion, and  received  or  was  entitled  to  receive  a 
conveyance(  having  no  notice  of  any  fraud,  can 
defend  a  wife's  suit  for  cancellation  of  her  deed 
to  the  purchaser's  grantor,  based  upon  fraud 
practiced  in  securing  her  acknowledgment— Es- 
sex T.  Mitchell,  183  S.  W.  309. 

V.   WIFE'S  SEPARATE  ESTATE. 
(A)  Wbat  Conatltntes. 

4=>II4  (Mo.)  Where  a  husband's  possession  of 
his  wife's  land  accrued  prior  to  the  amendment 
of  1880  (Rev.  St.  1889,  g  6860)  to  the  married 
woman's  act,  which  deprived  a  husband  of  his 
former  right  to  possession,  such  amendment  did 
not  chauRe  the  husband's  right. — Powell  v.  Pow- 
ell, 183  S.  W.  625. 

<3=9|I9(S)  (Tei.Civ.App.>  As  between  a  hus- 
band and  wife  and  their  heirs,  a  conveyance-  of 
separate  property  of  the  husband  to  the  wife 
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vests  the  title  in  ber  Mparately.— Bmery  ▼.  Bar- 
field.  188  S.  W.  386. 

Where  a  husband  couTeys  to  his  wife,  title  to 
the  land  is  vested  in  her  as  her  separate  prop- 
erty, as  between  the  parties  and  those  claim- 
ing under  them,  as  fully  when  the  deed  is  with- 
out a  valuable  cmiaideratioD  as  when  with  it. 
-Id. 

A  husband's  conveyance  to  his  wife  vests  a 
separate  estate  in  her  to, the  extent  of  the  equi- 
ty conveyed,  even  if  the  conveyance  is  subject 
to  an  Incumbrance  which  the  wife  assumes  to 
pay,  or  subject  to  which  she  accepts  the  con- 
veyance.— Id. 

«s»ir9(5)  (Tex.av.App.)  If  a  wife,  out  of  her 
separate  estate,  paid  toe  consideration  which 
induced  the  husband's  judgment  creditor  to  con- 
vey to  her  the  husband's  land  on  which  such 
creditor  had  levied  under  writ  of  esMution,  the 
creditor's  deed  vested  title  in  the  wife  as  her 
separate  estate.— EHnery  v.  Barfield,  188  8.  W. 
386. 

«s>l3l(3)  (Tex.Civ.App.)  Where  title  to  the 
community  land  is  passed  by  two  simultaneous 
deeds  for  nominal  consideration  by  the  husband 
to  a  third  person  and  by  him  to  the  wife,  the 
conveyances  are  equivalent  to  a  deed  from  the 
husband  and  raise  the  presumption  that  there 
was  a  gift  to  make  the  land  the  wife's  sepa- 
rate property.— Ferguson  t.  Dodd,  183  S.  W. 
391. 

(B)  Rlvbto  Mid   UablUtlM  ot  Haakan*. 

$=3141  (Mo.)  A  husband  can  claim  no  compen- 
sation against  his  wife  for  improvements  which 
he  put  on  land  which  he  bought  with  her  mon- 
ey, taking  title  in  his  name,  so  that  he  held  it 
in  trust  for  her.— Holman  v.  Holman,  183  8. 
W.  623. 

(D)  CoBTaxaBoca    ud    Ooatraota   to    C«n- 
▼ey. 

9=3 1 98  (Tenn.)  A  married  woman's  deed  can- 
not be  questioned  because  of  coverture  and  her 
husbands  nonjoinder  where  he  was  in  the  peni- 
tentiary and  she  represented  herself  to  be  a 
widow.— Bryant  v.  Freeman,  183  S.  W.  731. 

Where  a  wife  did  not  effect  fraud  on  her  hus- 
band, though  she  sold  her  separate  property  in 
which  he  had  an  estate  by  the  curtesy  initiate, 
held  that,  a  joint  disseisin  having  been  effected, 
and  both  parties  being  necessary,  relief  could 
not  be  obtained;  the  wife  being  estopped  from 
claiming  the  land. — Id. 

▼I.  AOTIOH8. 

«=»20S(2)  (Mo.App.)  While  a  husband  cannot 
maintain  an  action  against  his  wife  for  negli- 
gence in  the  care  or  diRposition  of  his  property, 
either  may  sue  the  other  in  replevin  or  conver- 
sion for  the  willful  or  malicious  destruction  of 
bis  or  her  separate  property. — Shewalter  v. 
■  Wood,  183  8.  W.  1127. 

VIX.  OOMMUNITV  PBOPEBTT. 

<8=»262fl)  (Tex.Civ.App.)  Where  a  deed  is  made 
to  a  wife  without  limiting  it  to  her  separate  use, 
the  presumption  prevails  that  it  was  Intended 
as  a  conveyance  of  .a  community  estate,  but  the 
presumption  is  otherwise  where  the  husband  is 
the  grantor,  or  the  consideration  was  paid  out 
of  the  wife's  separate  property. — Emery  v.  Bar- 
field,  183  S.  W.  386. 

Where  a  deed  from  the  husband's  judgment 
creditor,  who  had  levied  upon  the  land  under 
execution,  to  the  wife,  who  paid  off  the  incum- 
brance, did  not  by  apt  words,  limit  the  convey- 
ance to  her  separate  estate,  the  legal  presump- 
tioD  of  the  community  character  of  the  land  ob- 
tained.—Id. 

«='262(2)  (Tex.Civ.App.)  Ilie  burden  of  proof 
was  on  the  party  asserting  the  separate  nature 
of  a  wife's  estate  in  her  husband's  land,  convey- 
ed to  her  by  the  latter's  judgment  creditor,  who 
had  levied  thereon,  to  overcome  the  legal  pre- 
sumption of  the   community   character  of   the 


property  conveyed.— Emery  v.  Barfield,  183  S. 
W.  386. 

«=>264  (Tex.CivJlpp.)  Under  Vernon's  Sayles" 
Ann.  Civ.  St.  1914,  art.  46'22,  providing  that  all 
protterty  acquired  daring  marriage,  except  that 
which  la  separate  property,  shall  be  deemed  com- 
mon property,  where  daughters  to  whom  a  wife 
conveyed  her  separate  property  reconveyed  to 
the  husband,  the  land  prima  facie  became  com- 
munity property. — Kmery  v.  Barfield,  183  S.  W. 
386. 

In  treapaas  to  try  title,  evidence  held  to  sus- 
tain the  conclusion  of  the  trial  court  that  a 
husband  paid  out  of  oommunit^r  fnoda  for  two 
tracts  of  land  reconveyed  to  htm  by  dangbters 
to  whom  his  wife  bad  previously  oonveyed.— Id. 

Evidence  held  to  sustain  the  trial  cowf  a  find- 
ing that  a  wife  did  not  pay  ber  separate  funds 
to  the  judgment  creditor  of  the  husband,  who 
had  levied  upon  the  latter's  land  for  a  convey- 
ance thereof  to  herseU. — Id. 
«=»266  (Tex.CivJLpp.)  Aa  between  a  hnaband 
and  wife  and  their  heiia,  a  conveyance  by  the 
husband  of  community  property  to  the  wife 
vests  the  title  in  her  separatdy. — Emery  v.  Bar- 
field,  183  S.  W.  38a 

Where  a  wife  accepts  a  conveyance  from  her 
husband  subject  to  an  incumbrance,  and  there- 
after pays  it  off  out  of  her  separate  estate,  full 
title  will  vest  in  such  estate,  but  if  it  is  paid 
off  with  community  funds,  the  community  es- 
tate will  be  credited  with  the  amount. — Id. 

Where  a  husband  quitclaimed  to  his  wife  as 
to  land  which  was  part  of  the  community  es- 
tate, the  deed  conveyed  into  the  separate  es- 
tate of  the  wife  only  such  title  as  the  huriuuid, 
or  the  community  estate,  had  at  the  time  of  the 
conveyance. — Id. 

Where  the  judgment  creditor  of  a  husband 
levied  upon  community  lands  before  the  hus- 
band quitclaimed  to  his  wife,  and  the  ooasidera- 
tion  for  a  deed  to  the  wife  from  the  judgment 
creditor  was  paid  out  of  community  funds,  such 
deed  from  the  judgment  creditor  vested  title  in 
the  community  estate. — Id. 

IX.  ABAiTDomiEirr. 

€=>304  (Ma)  A  husband,  who  agreed  to  pay 
his  wife's  sister  a  certain  amount  monthly  for 
the  board  of  the  wife  and  a  child,  held  not  guilty 
of  failure  to  provide  for  his  family  under  Rev. 
St.  1909,  {  4TS9,  though  he  failed  through  ina- 
bility to  pay  the  amount  agreed. — State  ▼.  Bar- 
ton, 183  S.  W.  315. 

X.  ENTICIirO  ANB  AUQBIfATINO. 

9=9333(1)  (Mo.)  A  mother  sued  by  her  son's 
wife  for  alienation  of  his  atFections,  though  de- 
nying giving  advice,  is  entitled  to  the  presump- 
tion that  advice  given  by  her  to  him  was  in 
good  faith,  so  that  plaintifl  has  the  burden  of 
proving  malice.— Knapp  t.  Kaapp,  183  &  W. 
576. 

«=3333(9)  (tio^  Evidence  in  an  action  for 
alienation  of  affection  of  a  husband  by  bis  motli- 
er  and  sister  held  sufficient  to  support  a  ver- 
dict for  plaintiff.— Knapp  v.  Knapp,  183  S.  W. 
576. 

Plaintiff's  case  for  alienation  of  her  hnaband's 
affections  by  his  mother  is  not  made  out  by  the 
fact  that  after  the  separation  he  alone  was  tak- 
en into  defendant's  home.— Id. 

HYPOTHETICAL  QUESTIONS. 

See  Evidenbe,  9=9553;    Trial,  <3s>75. 

IDENTITY. 

See  Criminal  liaw,  9=»448. 

ILLEGITIMATE  CHILDREN. 

See  Bastards. 

IMPEACHMENT. 

See  Witnesses,  «s»318-414 
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IMPRISONMENT. 

See  Arrecit;  Ball;  False  Impriaonment ;  Ha- 
beas Corpus. 

IMPROVEMENTS. 

See  Constitutional  Law,  ^s»20Oi  Fraudulent 
Convoyances,  ds>106;  Husband  and  Wife, 
<©=>141 :  Municipal  Corporations,  «=>206- 
513. 

IMPUTED  NEGLIGENCE. 

See  Negligence,  4=s>98. 

INCOMPETENCY. 

See  Master  and  Servant  4=s>284. 

INCOMPETENT  PERSONS. 

See  Insane  Persona 

INCORPORATION: 

See   Municipal  Ooipwations,  «s9l& 

INCRIMINATION. 

See  Criminal  Law,  «ssSOe,  893. 

INDEMNITY. 

See  Kvldence,  «!=>443 ;  Frauds,  Statute  of,  «=» 
21;    Principal  and  Snretjr. 

€=»3  (Tex.Civ.App.)  Where  plaintiff  permitted 
the  defendant  to  use  a  building  temporarily  for 
the    purpose    of   drj-ing    cotton,    the    defendant 
agre^infr  to  indemnify  faim  for  loss  by  fire,  the 
fact  that  the  liability  preatly  exceeded  the  val- 
ue of  the  use  of  the  building,  did  not  vitiate  the 
contract,  as  not  based  on  an  adequate  consid- 
eration, since  the  liability'  was  reniote  and  con- 
tingent and  the  use  present  and  certain. — Selig- 
mann  v.  Sonka,  183  S.  W.  73. 
4=3 1 3(1)  (Ark.)  Plaintiff  packet  company,  the 
initial  carrier  of  an  interstate  shipment  which 
paid  the  shipper  the  value  of  goods  destroyed 
by  a  connecting  common  carrier,  had  the  right 
to  recover  from  such  carrier  the  amount  It  bad 
been  required  to  pay  the  shipper.— Joest  v.  Clar- 
endon &  Rosedale  Packet  Co.,  183  S.  W.  759. 
^:9|3^1)  fTex.Civ.App.)  Where  a  property  own- 
er maintains  a  coalhole  in   the  sidewalk,  and 
he  instructed  one  delivering  coal  to  replace  the 
cover,  failure  of  the  latter  to  do  so  renders  him 
liable  to  the  property  owner  for  the  amount  re- 
covered from  the  owner  by  one  Injured  thereby. 
—Young  Men's  Christian  Ass'n  v.  Jasse,  183  8. 
W.  867. 

4»I5(8)  (Ark.)  In  action  by  packet  company 
which  as  initial  carrier  of  interstate  shipment 
had  paid  the  shipper  valne  of  goods  lost,  to  re- 
cover such  amount  of  defendant  sonnecting  car- 
rier, instruction  as  to  defendant's  liability  held 
as  favorable  as  he  could  ask. — Joest  v.  Claren- 
don &  Roeedale  Packet  Co.,  183  S.  W.  769. 
«=j|5  (Tex.Civ.App.)  Petition  in  action  by 
landlord  held  to  show  a  good  cause  of  action 
based  on  special  contract  of  the  tenant  to  in- 
demnify him  in  case  .of  loss  by  Are.— Selfgmann 
V.  Sonka,  183  S.  W.  73. 

Kridencc  held  to  show  that  a  twiant  wing  a 
bnildiiig  with  the  permission  of  the  landlord  en- 
tered into  a  special  contract  to  indemni^  the 
landlord  for  loss  in  case  of  flre.— Id. 

INDEPENDENT  CONTRACTORS. 

Sm  Landlord  and  Tenant,  €=»106. 

INDEX. 

See  Appeal  and  Error,  9=9584. 
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INDICTMENT  AND  INFORMATION. 

See  Criminal  Law,  «=>633,  1167;  False  Pre- 
tenses, €=326;  Gaming,  «=>90,  94;  Homi- 
cide, €=»13S;  Intoxicating  Liquors,  •=>216; 
Rape,  «=»20;  Bobbery,  «=>17. 

V.   BEQITXSXTES  Ain>  SVFFXOIENOT 
OF  AOCTTSATION. 

#=»I09  (Mo,)  An  information  for  a  statutory 
crime  must  specifically  bring  the  accused  wilii- 
in  the  material  words  of  the  statute. — State  v. 
Wade,  183  S.  W.  598. 

VX.  JTOIMDEB  OF  PARTIES,  OFFEHSES, 

.AKD  COtmTS,  DTTFIiIOITT, 

AKB  ^liEOTXOH, 

9=>I25  ^o.)  Although  one  count  of  an  infor- 
mation (Uiarges  an  offense  under  Rev.  St  1900, 
I  4566,  aa  amended  by  Laws  1911,  p.  194,  de- 
fining the  crime  of  obtaining  goods  by  false  pre- 
tenses, and  a  second  count  charges  an  offense 
under  section  4766,  amended  by  Laws  1013,  p. 
222,  defining  the  crime  of  obtaining  goods  by 
false  chedu,  It  it  not  an  improper  Joinaer  where 
the  offense  is  made  up  of  the  same  transaction. 
—State  V.  Toung,  183  S.  W.  305. 
4=>I25  (Mo.)  An  information  charging  rob- 
bery in  the  first  degree,  as  defined  by  Rev.  St. 
19()0,  i  4530,  is  not  dnplicitous  becauto  It  charg- 
es that  the  offense  was  perpetrated  by  both 
methods  designated  in  the  statute,  if  the  con- 
junctive "and"  in  the  information  takes  the 
place  of  the  diajunctiTe  "or"  in  the  statute,  as 
both  methods  may  be  pursued  at  one  time.— 
State  v.  Williams,  183  S.  W.  308. 

Vm.  AMEKOMEIfT. 

«=9i88  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  art  660,  the  trial  court,  on  defendant's 
suggestion  that  his  true  name  was  Jeorge  Rios, 
and  not  Jeorge  Reyes,  as  shown  by  the  indict- 
ment, properly  refused  to  abate  the  indictment, 
ohd  propwly  ordered  notation  on  its  minates 
and  correction  of  indictment  by  insertion  of 
name  suggested.- Rios  r.  State,  183  S.  W.  161. 

X.  OOXVICTIOH  OF  OFFEKSE  IN- 
CLUDEn-IN  OHARQE. 

€=>i9l  (Mo.)  Where  an  indictment  for  bunlary 
allegod  only  the  breaking  and  entering  wiu  in- 
tent to  steal  certain  articles,  and  failed  to  al- 
lege the  actual  taking,  conviction  on  the  charge 
of  larceny  could  not  be  sustained. — State  v, 
Goodman,  183  S.  W.  321. 

ZI.   WAIVER   OF  DEFEC3TS  AHB   OB- 
JECTIONS. AMD  AIDER  BT 
VERDICT. 

«=>2(W(6)  (ArkJ  Under  Klrby's  Dig..  |  2282, 
error  In  name  Ci  Indictment  Is  not  ground  for 
reversal,  where  person  intended  to  be  charged 
was  tried.— Bridger  ▼.  State,  183  S.  W.  962. 


See  Bills  and  Notes 
the  Peace.  4(=>119. 


INDORSEMENT. 

«=5>277-309; 


Justices  of 


INFANTS. 

See  Divorce,  i&s»298-312;  Guardian  and  Ward; 
Master  and  Servant,  $=996 ;  Negligence,  ^=» 
86;  Taxation,  <Ss»703. 

m.   PROPERTY  AITD  CONVETAITOES. 

€=926  (Mo.)  A  minor's  deed  is  merely  voidable, 
and  conveys  title  until  disaffirmance  upon  reach- 
ing niBiority.— Parriah  v.  Treadway,  183  S.  W. 
580.      ' 
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yean  after  tbey  reached  their  majori^,  disaf- 
firm.—Parriah  V.  Trcadway,  183  S.  W.  580. 

Where  a  married  female  minor  executed  a 
deed,  and  became  discovert  after  reaching  her 
majority,  io  that  the  10-year  period  to  dis- 
affirm began  to  rnn,  it  continued  to  run,  though 
she   married   again.— Id. 

4s>3l(l)  (Mo.)  Disaffirmance  of  a  minor's  deed 
by  him  does  not  necessarily  mean  a  suit,  al- 
though a  suit  to  recover  the  land  is  a  disaf- 
firmance.—Parrish  r.  Treadway,  183  S.  W.  580. 

INFORMATION. 

See  Indictment  and  Information. 

INHERITANCE. 

See  Descent  and  Distribution. 

INJUNCTION. 

See  Appeal  and  Error,  «=3621;  Gonrta,  «=>607; 
Estoppel,  <^s>68. 

II.   SUBJECTS   OF  FBOTEOTIOK  AMD 
KEUEF. 

<BI)  Pabllc  Officers  and  Boards  and  Hn- 
aieipalttieii. 

<=»80  (Tex.CSv.App.)  Injunction  is  a  proper 
remedy  where  a  charter  election  is  void  because 
preliminary  questions  were  not  submitted  by 
the  council  to  the  voters. — Bassel  v.  Slianklin, 
183  S.  W.  105. 

rv.  PREUMIKART  AHD  mTEStUOCV- 
TORT  IN JXTMOTIOW8. 

(A)  Oronnda   amd  Fro«ecdlBsa  t*  Proevre. 

9s»l36(2)  (Mo-App.)  Temporary  injunction 
against  carrying  out  of  contract  by  county 
court  concerning  custody  of  county  funds  held 
not  coram  non  judice  and  void. — ^Barrett  v. 
Stoddard  County,  183  S.  W.  644. 
«3»  148(1)  (MaApp.)  Bond  given  to  obtain 
temporary  injunction  htid  a  valid  statutory 
bond  under  Rev.  St.  1000,  f{  2522,  2525,  though 
also  securing  performance  by  plaintiff  of  under- 
taking to  care  for  county  funds.— Barrett  v. 
Stoddard  County,  183   8.  W.  644. 

VX.  WBIT.  ORDER  OR  DEGREE.  SERV- 
ICE. AND  ENFORCEMENT. 

®c>208  (Mo.App.)  Where  defendant's  franchise 
specified  the  purposes  for  which  it  might  sell 
current  excluding  lighting  purposes,  a  judgment 
enjoining  it  from  selling  current  for  lighting 
purposes  is  sufficiently  definite. — Gi^  of  Carth- 
age V.  Empire  Electric  Power  ft  Supply  Co., 
183  8.  W.  718. 

,     VIIL  IJABmriES  ON  BONDS  OR 
UNDERTAKINGS. 

4=9235  (Mo.App.)  Ininnction  bond  hM  not  to 
confine  dissolution  of  injunction,  which  would 
make  obligors  liable,  to  the  court  granting  the 
injunction. — Barrett  v.  Stoddard  County,  183 
8.  W.  644. 

«S924I  (Mo.App.)  Variance  between  title  of 
case  as  recited  in  injunction  bond  and  title  of 
motion  to  assess  damages  arlmng  from  shifting 
name  of  second  defendant  to  first  place  held 
not  to  invalidate  judgment. — Barrett  v.  Stod- 
dard County,  183  S.  W.  644. 

The  filing  of  an  injunction  bond  gives  juris- 
diction over  the  sureties  and  authorizes  the 
assessment  of  damages  against  the  sureties  on 
notice  to  plaintiffs  of  the  motion  to  assess  dam- 
ages.— Id. 

INNKEEPERS. 

<8=94  (Ky.)  The  "public,"  witbin  Ky.  St.  i 
4206,  as  to  granting  tavern  license,  on  a  show- 
ing of  necessity  for  accommodation  of  the  public 
fenerally,  is  the  general  public,  as  distinguished 
rom  a  class,  like  the  members  of  a  dub,  com- 


ing as  such.— Audubon  Conntry  Club  t.  Com- 
monwealth, 183  S.  W.  911. 

A  "tavern,"  within  Ky.  St.  S  4206,  as  to  grant- 
ing license,  is  a  public  place  where  accommoda- 
tions may  be  furnished  to  and  demanded  by  the 
traveling  public. — ^Id. 

Under  Ky.  St.  !  4206,  as  to  licensing  taverns, 
the  oath  c^  applicant  of  intention  to  keep  a 
tavern  is  not  conclusive,  in  the  face  of  the  evi- 
dence.— Id. 

Under  Ky.  St.  (  4206,  authorizing  granting  of 
tavern  license*  to  "persona,"  in  view  of  section 
457,  a  corporation  may  be  granted  a  license. — ' 

INSANE  PERSONS. 

See  Habeas  Corpus,  4=>109;  Jury,  4=933; 
Wills.  «=931-55. 

V.  PROPERTY  AND  OONVETANOE8. 

€=361  (Ky.)  Conveyance  by  a  person  of  nn- 
Bound  mind  before  inquest  is  voidable  only;  and, 
in  the  hands  of  an  innocent  porchaser  for  a  val- 
uable consideration,  Is  good.— Kentland  Coal  ft 
Coke  Ca  v.  Keen,  188  S.  W.  247. 

INSOLVENCY. 

See  Bankruptcy;  Oorponitions,  4=3542,  648; 
Insurance,  43»71. 

INSTRUCTIONS. 

To  jury,  see  Criminal  Law,  *=>782-829;  Trial, 
«=»191-296. 

INSURANCE. 

See  Divorce,  «=9250,  253;  Equity,  «=>418;  Es- 
toppel, 4=>67;  SUtutes,  (S=9ll3;  Trial.  «=> 
250. 

I.   CONTROL  AND  REQPIATION  IN 
OENERAIb 

<8=920  (Ky.)  Ky.  St  {  637.  imposing  on  for- 
eign insurers  the  same  license  taxes  imposed  by 
state  of  its  domicile  on  Kentucky  companies, 
applies  to  such  foreign  company,  titough  no 
Kentucky  company  be  doing  business  in  state 
of  its  domicile,  where  there  were  companies  in 
existence  which  could  do  business  there.— Clay 
v.  Dixie  Fire  Ins.  Co.,  183  S.  W.  529. 
4=>26  (Ky.)  An  insurance  company,  seeking  to 
enjoin  the  insurance  commissioner  from  levying 
taxes  on  the  ground  that  a  statute  was  not 
applicable  to  it,  has  the  burden  of  proc^. — 
Cnay  V.  Dixie  Fire  Ins.  Co.,  183  S.  W.  529. 

n.  INSURANCE   COMPANIES. 
(A)   Btook  C*BtpaBl«a. 

4=933  (Tex.Civ.App.)  Stock  of  an  insurance 
company  issued  for  a  note  and  a  deed  of  trust 
and  the  note  were  void,  being  in  violation  of 
Const,  art  12,  {  6,  providing  that  no  corpora- 
tion shall  issue  stock  except  for  m<Hiey,  labor, 
or  property  actually  reouved,  though  a  third 
person  subsequently  sold  property  to  the  cor- 
poration, taking  the  note  in  part  payment — 
Prudential  life  Ins.  Co.  of  Texas  v.  Smyer, 
183  S.  W.  825. 

The  stock  and  note  were  also  void,  as  vio- 
lative of  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
arts.  4725,  4726,  4728,  touching  the  organiza- 
tion of  insurance  companies. — ^Id. 

(B)  Mntnal  Compaales. 

4=9?  I  (4)  (Ky.)  Where  a  receiver  of  an  in- 
solvent mutual  assessment  fire  insurance  com- 
pany sought  to  collect  assessments  from  tbe  sev- 
eral members,  held  that  under  Civ.  Code  Prac. 
g  65,  suit  might  be  maintained  in  the  county 
where  the  receivership  was  pending,  such  court 
having  jurisdiction  of  the  proceeding. — White  v. 
Harbesoo,  183  S.  W.  47S. 
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CA)  Aseney  for  Inaiirer. 

4:992  (Ark.)  In  an  actfon  on  a  fire  policy,  evi- 
dence held  to  warrant  a  finding  that  the  so- 
liciting agent  was  required  to  report  losses, 
and  tnat  the  insured  was  warranted  in  relying 
on  BQch  agent's  representations  as  to  the  au- 
thority of  one  introduced  as  an  adjuster. — 
Concordia  Fire  Ins.  Ck>.  t.  Mitchell,  183  S.  W. 
770. 

y.  THE  OOITTRAOT  IH  OEKEBAK. 
(A)  Rmtnre,  Reqnlsltea,  and  Vallditr^ 

4^144(1)  (Tenn.)  An  insttrance  contract,  like 
any  other  contract,  may  be  modified,  after  it  is 
made,  by  express  agreement  of  the  parties.— 
De  Rossett  Bat  Co.  v.  London  Lancashire  Fire 
Ins.  Co..  183  S.  W.  720. 

(B)  CoBstraotloa  and  Operation. 

«=>I77  (Tenn.)  A  policy  of  life  insurance,  is- 
sued September  22,  1005,  on  which  the  insured 
.paid  premiums  for  nine  full  years  in  adrance, 
including  the  year  191S,  the  policy  thus  being 
carried  to  noon  of  September  22,  1914,  had 
not  lapsed  when  insured  died  in  the  early 
morning  of  September  22,  1014. — Edington  t. 
Michigan  Mut  Life  Ins.  Co.,  183  S.  W.  728. 


X.  FOBFEinniE  OF  POXiIOT  FOB 
BBEAOK  OF  PBOMIBSOBT  WAB- 
BAKTT,  COVEHAJrr,  OB  OONBITIOK 
STTBSEQUBNT. 

(B)  MaMera  Relatlnar  to  Property   or   la- 
tereat    Inoared. 

®=»333(1)  (Tei.CSv.App.)  Under  Acts  33d  Leg. 
c.  lOS'TVemou's  Sayles'  Ann.  Civ.  St.  1914, 
arts.  4874a,  4874b)  providing  that  no  breach 
by  the  insured  of  any  fire  insurance  policy  on 
personalty  shall  avoid  it  unless  contributing 
to  cause  the  loss,  the  keeping  of  gasoline  in 
contravention  of  the  p<^cy  on  a  stock  of  goods 
did  not  avoid  it,  where  the  breach  did  not  con- 
tribute to  bring  about  the  loss. — Commonwealth 
Ins.  Co.  of  New  York  v.  Finegold,  183  S.  W. 
833. 

«s>33S  (Ark.)  An  inventory  wbioh  gave  items 
and  aggregate  number  of  feet  in  each  pile  of 
lumber  was  a  substantial  compliance  with  the 
terras  of  an  insurance  policy  under  the  statute. 
—Royal  Ins.  Co.  of  Liverpool  v.  Morgan,  183 
8.  W.  198. 

The  failure  to  itemize  a  small  portion  of  a  to- 
tal amount  of  lumber  did  not  amount  to  a  breach 
of  warranty  with  regard  to  taking  the  inven- 
tory required  by  a  fire  insurance  policy. — Id. 

Books  shoving  an  itemized  scale  of  the  logs 
sawed  and  original  invoices  of  the  lumber  ship- 
ped out,  where  testimony  was  that  lumber  aver- 
aged 20  per  cent,  more  than  the  logs  scaled,  was 
»  substantial  compliance  under  the  statute  with 
a  fire  Insurance  policy  requiring  the  assured  to 
keep  a  complete  set  of  books.— Id. 
«=>335(4)  (Tex.Civ.App.)  Acts  S3d  Leg.  c.  105 
(Vernon's  Sayles'  Ann.  Civ.  St.  1914,  arts. 
4874a,  4874b),  providing  that  no  breach  by 
insured  of  any  provision  of  any  fire  insurance 
policy  upon  personalty  shall  avoid  it  unless  it 
contributed  to  cause  the  loss,  has  no  applica- 
tion to  permit  insured,  who  has  broken  the 
stipulation  of  his  policy,  insuring  his  stock  of 
goods,  that  be  should  keep  books,  etc  in  an 
iron  fireproof  safe,  to  recover  on  the  policy, 
although  the  failure  to  keep  the  books  did  not 
contribute  to  bring  about  the  destruction  of  the 
property. — Commonwealth  Ins.  Co.  of  New 
Xork  V.  Finegold,  183  S.  W.  833. 

Insured's  failure  to  substantially  comply  with 
the  provision  of  a  fire  insurance  pulicy  by 
faUing  to  keep  his  books  in  a  fireproof  safe  will 
defeat  his  recovery  on  the  policy;  the  provi- 
sion being  material.— Id. 


(ZQ  BoBpariaeBt  ot  Preaiftuna  or  AsaeM- 
aienta. 

4=9349(1)  (Tenn.)  Ordinarily,  where  a  cMitract 
of  insurance  provides  that  it  shall  be  void  if 
the  premiums  are  not  paid  when  due,  or  with- 
in a  specified  time,  default  in  payment  of  a 
premium  when  dae  will  determine  the  insur- 
ance without  any  action  by  the  insurer,  and 
the  policy  cannot  be  revived  without  a  new 
contract-— Edington  v.  Michigan  Mut  Life  Ins. 
Co.,  183  S.  W.  728.. 

^=»36S  (Ark.)  Condition  of  reinstating  a  polior 
holder  who  had  been  suspended  that  on  death 
from  any  cause  within  5  weeks  from  reinstate- 
ment the  insurer  should  not  be  liable,  and  ben- 
eficiary's acceptance  of  such  condition  held  not 
against  public  policy.— American  Nat  Ins.  Co. 
V.  Otis,  183  S.  W.  183. 

Beneficiary  of  life  insurance  policy  accepting 
a  reinstatement  on  condition  of  policy  that  on 
death  of  insured  within  5  weeks  from  reinstate- 
ment insurer  should  not  be  liable  on  death  of 
insured  within  such  time  held  not  entitled  to 
recover. — Id. 

4=>365(1)  (Tenn.)  The  provision  for  grace,  se- 
cured to  the  insured  by  Acts  1007,  c.  457,  S  2, 
providing  that  no  policy  of  life  insurance  shall 
be  issued  unless  containing  a  provision  for  a 
grace  of  one  month  for  the  payment  of  every 
premium  after  the  first  year,  became  a  part 
of  the  policy  itself  upon  reinstatement,  subse- 
quent to  the  taking  effect  of  the  act,  after 
lapsing  for  failure  to  pay  premiums. — Alding- 
ton V.  Michigan  Mut  Life  Ins.  Co.,  183  S.  W. 
728. 

XI.  EBTOPPB%  WAIVEB,  OB  AWKBO- 
MEITT8  AFFECTIirO  BXOHT  TO 

AVOID  OB  FOBFEEE  POUOT. 

4=s>375  (.A.rk.)  Where  {he  insurance  company's 
agent  promised  to  indorse  a  policy  to  prevent 
forfeiture  oh  account  of  a  chattel  mortgage,  the 
fact  that  he  was  the  cashier  of  the  bank  execut- 
ing the  mortgage  did  not  prevent  his  waiver 
fiom  binding  the  insurance  company. — Royal 
Ins.  Co.  of  Liverpool  v.  Morgan,  1^  S.  W.  198. 

«=)392(1)  (Tei.CiT.App.)  Forfeiture  of  life  pol- 
icy for  failnre  to  seasonably  pay  a  premium 
and  provisions  for  manner  of  reinstatement 
are  waived  by  an  authorized  agent  receiving 
and  retaining  it  with  knowledge. — First  Texas 
State  Ins.  Co.  v.  Capers,  183  S.  W.  704. 

XII.  BISKS    AND    CAUSES    OF    IA8S. 

4=»45l(l)  (Tez.Oiv.App.)  In  at)  action  on  an 
accident  policy  which  excepted  injuries  receiv- 
ed while  the  insured  was  riding  on  a  motorcy- 
cle, it  is  a  good  defense  that  the  injuries  were 
so  received. — International  Travelers'  Ass'n  y. 
Peterson,  183  S.  W.  1196. 

Xm.  EXTEHT  OF  I.OSS  AND  UA- 
BILITT  OF  INSUBEB. 

(B)  Accident   and  Health  Inearaaee. 

<&=>530  (Ark.)  Under  the  terms  of  a  policy  for 
health  insurance,  insurer  held  not  liable  for  an 
illness  contracted  before  the  policy  had  been 
in  force  60  daj's,  although  such  illness  continued 
beyond  the  term  of  60  days  from  issuance. — 
Carland  v.  General  Accident,  Fire  &  Life  Assur. 
Corp.,  183  S.  W.  065. 

XIV.  NOTICE  AND   PBOOF  OF  XiOSS. 

4=>556(1)  (Ark.)  Where  an  agent  authorized  to 
solicit  and  write  fire  insurance  and  required  to 
report  losses  represented  to  insured  that  the 
person  whom  he  introduced  was  an  adjuster, 
the  insurer  is  bound  by  the  purported  ad- 
juster's waiver  of  proofs  of  loss  other  than  an 
itemized  list  of  property  destroyed.— Ooncordia 
IMre  Ins.  Co.  v.  MitcheU.  183  S.  W.  770. 
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rvn.  PATMnrr    ob    disohaboe. 

OONTBZBTJTIOX.  AND  »Xm- 
BOOATION. 

4s>602  (Ark.)  Where  suit  on  a  policy  of  fire 
insurance  is  prematurely  brought  under  the  pol- 
icy, there  can  be  no  recovery  of  the  statutory 
penalty  for  delay  in  puying  losses  and  of  at- 
torneys fees.— St  Paul  Fire  &  Marine  Ins.  Co. 
V.  Womack,  183  S.  W.  208. 

«=>602  (Tenn.)  To  entitle  an  insured  to  the 
penalty  of  25  per  cent,  provided  by  Acts  1901, 
c.  141,  for  nonpayment  of  loss  witiin  60  days, 
formal  demand  after  maturity  of  the  poUey 
must  be  shown.— De  Rossett  Hat  Co.  t.  Lon- 
don Lancashire  Fire  Ins.  Co.,  183  S.  W.  720. 

Acts  1901,  c.  141,  providing  a  penalty  of  25 
per  cent,  for  nonpayment  of  a  fire  loss  within 
60  days  after  demand  being  a  penal  statute, 
must  be  strictly  construed.— Id. 

Insurers  held  not  liable  for  the  penalty  of  25 
per  cent  provided  by  Acts  1901,  c.  141,  for 
failure  to  pay  loss  within  60  days  after  demand, 
policies  not  maturing  until  60  days  after  proof 
of  loss. — Id. 

Where  policies  did  not  require  payment  until 
60  days  after  furnishing  proofs  of  loss,  held, 
ithat  statement  of  insured's  adjuster  assented 
to  by  insarer's  adjusters,  that  nonwaiver  agree- 
ment wonld  not  delay  payment  for  more  than 
five  days  at  utmost,  did  not  entitle  insured  to 
immediate  payment,  and  furnish  basis  for  re- 
covery of  26  per  cent  penalty  provided  for  by 
Acts  1901,  c.  141.— Id. 

ZVni.  ACTIONS  ON  pouonss. 

«e302l  (Ark.)  An  insured  whose  policy  of  fire 
insurance  provided  that  the  snm  for  which  the 
insurer  was  liable  should  be  payable  within  60 
days  after  satisfactory  proof  of  loss  sued  on  his 
policy  prematurely  on  October  29th,  where  his 
proof  of  loss  was  received  by  the  insurer  Sep- 
tember 4th.— St  Paul  Fire  &  Marine  Ins.  C!o.  T. 
Womack,  183  S.  W.  203. 

Suit  by  insured  on  a  fire  insurance  policy 
wltbi'n  60  days  after  be  furnished  an  addition- 
al proof  of  loss  to  the  insurer  was  prematurely 
brou^t:  the  policy  providing  that  the  sum  for 
which  the  insurer  was  liable  should  be  payable 
within  60  days  after  satisfactory  proof  of  loss. 
—Id. 

«=>629(2)  (Tenn.)  In  suit  on  a  life  policy,  un- 
der a  bill  alleging  that  on  September  18,  1905, 
insured  applied  for  the  policy,  that  it  was  not 
issued  before  the  22d,  and  that  complainants 
could  not  state  the  exact  date,  as  insured  had 
borrowed  on  the  policy  tind  It  was  in  posses- 
sion of  the  insurer,  September  22d  must  be 
treated  as  the  date  of  the  inception  of  the  in- 
surance.— Edington  v.  Michigan  Mut.  Life  Ins. 
Co.,  183  S.  W.  728. 

•=9645(1)  (Tenn.)  In  an  action  on  fire  policies, 
where  the  only  thing  presented  for  trial  under 
the  final  pleadings  was  whether  complainant 
was  entitled  to  penalty  for  insurers'  failure  to 
pay  within  60  days  after  the  demand,  issues  as 
to  whether  the  fire  was  accidental  are  imma- 
terial.— De  Rossett  Hat  Co.  v.  Loudon  Lan- 
cashire Fire  Ins.  Co.,  183  S.  W.  720. 

«=>665(4)  (MoJ^pp.)  In  an  action  on  a  policy 
insuring  cattle  against  lightning,  held,  that 
there  could  be  no  recovery  until  plaintiff  prov- 
ed the  value  of  bis  herd,  the  policy  providing 
that  payment  should  be  made  on  tlie  proportion 
that  the  value  of  the  animals  of  the  class  bore 
to  the  insurance  on  that  class. — McCrary  v. 
Farmers'  Mut  Life  Ins.  Co.,  ISl  S.  W.  669. 
•=3668(10)  (MoJVpp.)  Evidence  in  action  on 
burglary  insurance  that  a  safe  was  broken  in- 
to with  tools  in  the  specific  manner  required  by 
the  policy  for  the  attaching  of  the  insurance 
company's  liability  held  to  require  submission 
of  that  issue  to  the  jury.— Goldman  v.  New 
Jersey  Fidelity  &  Plate  Glass  Ins.  Co.,  183  S. 
W.  709. 


XX.  MimrAZ.  BEHsrrr  nravBANCE. 

(B)  The  Centraet  ta  a«»«ral. 

«s>7l8  (Ky.)  Ky.  St  f  679,  provldiiig  that  the 

by-laws,  etc.,  referred  to  in  an  insoranee  polky 
or  certificate,  must  be  attached  thereto  as  a 
condition  to  being  considered  as  part  of  the 
contract,  does  not  apply  to  cases  where  it  a 
necessary  to  resort  to  them  to  ascertain  the  eo- 
gagements  of  one  of  the  parties,  or  an  essentiil 
element  of  the  supposed  contract,  snch  as  the 
insurer's  agreement  to  pay. — Nuetzel  v.  Trard- 
ers'  Protective  Ass'n,  ife  S.  W.  4i)0. 

Such  section  does  not  aoply  where  it  is  neces- 
sary to  resort  to  unattached  by-laws  and  coo- 
stitntlon  of  a  mutual  benefit  association  only  to 
determine  tbd  amount  of  disability  benefits 
agreed  to  be  paid. — Id. 

«S=>7I9(8)  (Ky.)  Ky.  St  I  679,  before  in 
amendment  in  1906  (Laws  1900,  c  141).  mak- 
ing it  inapplicable  to  fraternal  societiee,  ap- 
phed  to  certificates  issued  prior  to  its  adoption, 
and  hence  required  by-laws  passed  in  1809  and 
1904  making  changes  in  the  amount  of  assess- 
ments to  be  attached  to  the  certificate.— So- 
preme  Council  Catholic  Knights  of  Aumerica  v. 
Fenwick,  183  S.  W.  906. 

Ky.  St.  i  679,  requiring  by-laws  to  be  attach- 
ed to  certificates  of  fraternal  insurance  socie- 
ties, hM  vaUd.— Id. 

(C)  Dnes  and  AsseBBmenta. 

«s>738  (Ky.^  That  holder  of  certificate  of  a 
benefit  association  pays  illegal  assesmnents  rath- 
er than  take  the  possible  chance  of  havin; 
his  certificate  forfeited  does  not  estop  him  cr 
his  beoe^ciary  from  questioBing  the  legality  of 
subsequent  similar  assessments. — Supreme  Coun- 
cil Catholic  Knigltts  of  America  v.  JFenwick, 
183  S.  W.  906. 

«=3743  (Ky.)  Where  a  fraternal  benefit  aara- 
ciation  exacted  illegal  assessments  which  insor^ 
ed  paid  believing  them  authorized,  the  benefi- 
ciary was  entitled  to  recover  the  excess  of  the 
illegal  over  the  legal  assecBments,  after  de- 
ducting sufficient  to  pay  all  legal  aaoessniena 
and  continue  the  cntificate  to  insured's  death.— 
Supreme  Council  OathoUc  Knights  of  America 
V.  B'enwick.  183  S.  W.  906. 

(D)  Forfeiture  or  Snspeasloa. 

•s>753(l)  (Ky.)  Where  increased  assessments 
on  fraternal  beneficiary  certificate  were  invalid 
and  excess  of  illegal  assessments  would  pay  all 
legal  assessments  and  continue  certificate  to  in- 
sured's death,  his  beneficiary  might  recover 
thereon. — Supreme  CiSouncil  Catholic  Knights  at 
America  v.  Fenwick,  183  S.  W.  906. 

CB)  Benellclarles  and  B^aenta. 

•=3799  (Ky.)  In  action  to  recover  on  in8n^ 
ance  certificate,  where  plaintiff,  if  entitled  to 
recover,  had  made  no  demand  for  payment  pri- 
or to  uie  bringing  of  the  action,  be  was  not 
entitled  to  interest  on  the  certificate  prior  to 
the  action. — Sopreme  Council  Catholic  Kni^ti 
of  America  t.  Fenwick,  183  a  W.  900. 

(F>  Aetlona  tor  Beneats. 

•s>8l7(l)  (Ky.)  Burden  of  showing  that  excess 
of  illegal  assessments  made  on  benefit  certifi- 
cate would  have  continued  the  certificate  in 
force  to  insured's  death,  so  as  to  allow  a  recov- 
ery, held  to  be  upon  the  beneficiary. — Supreme 
Council  Catholic  Knights  of  America  T.  Fen- 
wick, 183  S.  W.  906. 

•=3819(1)  (Ky.)  In  action  to  recover  on  benefit 
certificate  on  ground  that  illegal  assessmeat^ 
were  sufficient  to  have  continued  it  to  the  death 
of  the  insured,  finding  for  plaintiff  to  that  ef- 
fect without  support  in  the  evidence  held  to  re- 
quire a  new  trial. — Supreme  Council  Catholic 
Knights  of  America  v.  Fenwick,  183  S.  W. 
900. 

•=>8I9  (Tez.Civ.App.)  In  an  action  on  a  bene- 
ficiary certificate  providing  that  there  should  b« 
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ery  if  Insured  died  In  consequence  ot 
or  attempted  violaticm  of  law,  evidence 
warrant  judgment  against  the  insurer 
riuK  that  insured  so  met  bla  death.— 
1  Camo  of  Woodmen  of  the  Wotld  t. 
.83  S.  W.  107. 

INTENT. 

:racts,  ®=»147 ;  Criminal  Law,  €=9371 ; 
ice,  ■©=s>461;  Homicide,  <S=»28e;  Wills, 
>.  487. 

INTEREST. 

«al  and  Brror,  4s>54;   Innranee,  4=> 

NTERMEDIATE  COURTS. 

leal  and  £rror,  9s»612. 

INTERPLEADER. 

RIOHT  TO  nmSKPUBAnEB. 

'enn.)  A  bill  of  interpleader  is  «Hrdi- 
led  when  two  or  more  peesons  claim  the 
bt  or  other  thing  from  the  complainant 
rent  or  separate  interests,  to  compel 
state  their  several  claims  so  that  the 
ay  adjudge  to  whom  the  debt  belongs. — 
I  Whitehonse  v.  Baldridge.  183  S.  W. 

ssedtials  of  a  bill  of  interpleader  are  ad- 
aims  against  the  same  debt  in  which 
ler  has  no  interest,  the  holder's  risk  of 
e  liability,  the  holder's  indifference  be- 
he  claimants,  and  an  affidavit  of  noncol- 
-Id. 

Tenn.)  Complainant  bank  hcJd  not  entl- 

maintain   a  bill  of  interpleader,  where 

class   of   claimants   was   claiming   any 

thing  that  either  of  the  other  classes  of 

its  was  asserting.— Bank  of  Whitehonse 

ridge,  183  S.  W.  158. 

PROOEEDnrOB  Ain>  HHLXBF. 

{Mo.App.)  On  interpleader,  where  de- 
ts  pleaded  olatme  to  fund,  issne  between 
'as  snfflctemtfy  ■pisesented  without  apswors 
ies  to  the  daims,  especially  when  tried 
t  objection.— Commonwealth  Trust  Co.  v. 
intimer,  183  8.  W.  1137. 
(MoJi.pp.)  On  interpleader,  tried  as  in 
both  law  and  evidence  arc  Wfen  to  r»- 
Commonwealth  Trtwt  Co.  v.  Du  Montl- 
83  S.  W.  1137. 

INTERSTATE  COMMERCE 


INTOXICATING  LIQUORS. 

■iminal  Law,  4ss>372. 

SOKSTITVTIONAI.ITr  OF  ACTS 
AKD  OmDIMAKOEa. 

(Ky.)  City  councils  may,  where  sale 
}xicanng  Uqnors  la  permitted  by  law,  ez- 

a  discretion  in  determininR  the  placcR  of 
lumber  of  licenses  and  the  Ucensees ;  and, 
;  done  so,  they  may  refuse  to  tissue  addi- 

licrnsra.— Christian  Moerlein  Brewing  Co. 
ler,  183  S.  W.  479. 


VI.   OFfBHBES. 

4  (Ark.)  Baw  alcohol  is  indtided  in  the 
litiona  in  Goine  Law,  f  1,  and  State- Wide 
]itinn  l«w.  IS  1,  2,  against,  issuance  of  U- 
for  sale  of  and  selling  alcoholic,  spirjt- 
or  intoxieattM  liquors*— O.  J.  Lincoln 
State,  183  S.  W.  173. 

It  OKIMINAI.  FR08]BCimON8. 

16  (Tex.CT.App.)_  An  indictment  for  viola- 
i>f  the  local  option  liquor  prohibiiMn  law 


in  Belling;  beer  need  not  alli 
was  an  intoxicating  liquor. 
183  S.  W.  886. 


that  the  beer 
alindo  t.  State, 


INTOXICATION. 

See  Carriers,  «s>284. 

IRRIGATION. 

See  Waters  and  .Water  Courses,  «s>232-263. 

JAILERS. 

See  Officers,  <3=»100. 

JOINDER. 

See  Indictment  and  Information,  4s»125;  Par- 
ties, €=325. 

JOINT  ADVENTURES. 

^s»t  (Tex.Civ.App.)  Where  one  person  repre- 
sents to  another  with  whom  he  is  in  a  confiden- 
tial relation  that  he  has  a  contract  entltlins  him 
to  purchase  land  at  a  oertain  price,  and  agrees 
that  the  «tber  may  have  a  half  interest  in  the 
land  by  paying  one-half  of  sudt  price,  his  mis- 
statement of  the  price  constitutes  fraud,  enti- 
tling the  other  to  rescind  their  agreement. — Gar- 
rison V.  Bowman,  183  8.  W.  70. 
€=»4  (Tex.Oiv.App.)  Where  purchasers  of  a 
half  interest  in  land  with  knowledge  of  misrep- 
resentations  of  the  purchaser  of  the  other  half 
interest  as  to  the  cost  price,  whereby  they  were 
induced  to  buy,  paid  the  unpaid  portion  of  the 
purchase-money  notes  and  sold  the  land  to  a 
third  person,  they  waived  their  right  to  a  can- 
cellation of  their  contract  with  their  joint  pur- 
chaser.—Oarrisou  v.  Bowman,  183  S.  W.  70. 

That  the  purchaser  of  a  half  interest  in  land 
had  agreed  with  the  purchasers  of  the  other  in- 
terest, to  whom  the  entire  tract  was  deeded,  that 
in  case  he  failed  to  sell  the  land  within  a  cer- 
tain time  he  would  relinquish  all  claims  to  it 
did  not  entitled  the  otner  purchasers  to  retain 
and  convert  to  their  own  use  notes  which  he  had 
pledged  with  them  as  collateral  security. — Id. 
<&=75  (Tex.Civ.App.)  Where  purchasers  of  « 
half  interest  in  land  are  induced  to  buy  through 
misrepresentations  of  the  purchaser  of  the  other 
half  interest  as  to  the  purchase  price,  the  meas- 
ure of  damages  recoverable  by  them  from  such 
other  purchaser  is  the  difference  between  the 
actual  price  of  the  half  interest  and  the  amount 
which  th^  have  actually  paid. — Garrison  v. 
Bowman,  183  S.  W.  70. 

JOINT  LIABILITIES. 

See  Torts.  «=>22. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

JUDGES. 

See    Criminal   Law,    €s>6S6;   Justices   of   the 
Mandamus,  «s>28:   Trial,  <3=>28. 


nr.  DUQUAXIFIOATION   TO  ACT. 

$=>4S  (Tex.CivJ^pp.)  Judge  held  not  disquali- 
<!ed  because  proceeding  was  instigated  by  his 
father-in-law,  unless  the  father-in-law  bad  a 
direct  pecuniary  interest  in  the  result  of  the 
trial.— Wolnitzek  v.  Lewis,  183  S.  W.  819. 

Pecuniary  interest  of  judge's  father^^in-law  in 
proceeding  to  have  person  adjudged  of  unsound 
mind,  because  father-tn-law  was  named  as  ex- 
ecutor of  such  person's  will,  held  too  contingent 
and  uncertain  to  disqualify  the  judge.— Id. 
4=>49(1>  (Tenn.)  In  a  proceeding  to  oust  pub- 
lic Mttners  under  Pub.  Acts  1915,  c.  11,  the  fact 
that  the  judge  before  whom  proceeding  was  be- 
gun  Bmveoded  defendants  from  office  does  not 
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preclude  him  from  rittinir  in  the  trial  on  the 
merits.— State  r.  Howse.  183  S.  W.  810. 

JUDGMENT. 

See  Execution. 

For  judgments  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 
For  review  of  judgments,  see  Appeal  and  Error. 

ZV.   BT  DEFAiri.T. 
(A)  Rea«IsH«B   and   Valiiltty. 

«=>98  (Mo.)  Where  a '  city,  upon  whose  right 
to  possesion  of  land  for  an  alley  its  codefendant 
based  his  claim,  failed  to  answer,  but  judgment 
was  for  the  other  defendant,  no  default  could 
be  entered  against  the  city,  since  a  finding  for 
the  other  defendant  necessarily  established  the 
right  of  the  city.— Minium  v.  Solel,  183  S.  W. 
1037. 

^=»IOI  (Tex.Civ.App.)  In  a  suit  to  forecloae 
vendor's  lien   notes,  a  petition  containing  alle- 

gations  on  information  and  belicsf,  denied  only 
y  a  general  denial  held  sufficient  to  support 
a  default  judgment.— Cooney  v.  ESastman,  183 
S.  W.  «ft 

In  view  of  Rev.  St  1911.  art.  1827,  as  amend- 
ed by  Acts  33d  L^.  c.  127,  a  petition  averring 
on  information  and  belief  that  defendant  had 
agreed  with  the  hoHer  of  the  equity  of  redemp- 
tion to  discharge  vendor's  lien  notes  is  insuffi- 
cient to  support  default  judgment  against  de- 
fendant.— ^Id. 

<Bt   OpenlBS  or  Bettlns  Aatde   Default. 

«=>I38(1)  (Tei.Cav.App.)  Where  trial  was  not 
actually  delayed,  a  default  tahen  for  defend- 
ant's failure  to  file  its  answer  within  time 
should  be  set  aside ;  defendant's  counsel  having 
made  an  effort  to  have  the  answer  filed,  though 
the  diligence  was  very  slight. — latemational 
Travelers'  Ass'n  v.  Peterson,  183  S.  W.  1196. 
«=>I59  (Tex.CiT.App.)  A  motion  to  set  aside 
a  default  of  a  corporate  defendant  which  failed 
to  answer  in  time  is  suffirient  under  Acts  33d 
I^eg.  c.  127,  {{  5,  6  (Vernon's  Sayles'  Ann.  Oiv. 
St.  1914.  arts.  1829a,  1829b),  where  officer  veri- 
fying motion  merely  stated  he  believed  aver- 
ments of  the  answer  to  be  true,  but  did  not 
state  the  sources  of  his  information  and  belief. 
— International  Travelers'  Ass'n  v.  Peterson, 
183  S.  W.  1198. 

VX.  ON  TRIAI.  OF  ISSUES. 
(B)   Partlen. 

4e»240  (Mo.)  To  support  a  joint  judgment  for 
alienation  of  affections,  co-operation  is  essen- 
tial, and  the  jury  should  be  so  instructed. — 
Knapp  y.  Knapp,  183  S.  W.  576. 

(C)  Coatormlty   to  Prooess,  Pleadins*, 
Proofs,  sad  Verdict    or  Pindlns*. 

«=»250  (Mo.App.)  That  plaintiff  deemed  his 
cause  of  action  arose  under  the  state  laws,  when 
the  petition  showed  that  the  action  was  for 
breach  of  a  contract  for  an  interstate  shipment 
of  live  stock,  will  not  preclude  recovery  under 
the  federal  laws.— Conley  v.  Chicago,  B.  ft  Q. 
R.  Co.,  183  S.  W.  1111. 

4=>256  (Tex.CtVu^.pp.)  Where  answers  to  the 
si>ecial  questions  showed  inconsistent  findings  on 
the  qaestion  of  the  liability  of  defendant  rail- 
road company  for  destruction  of  plaintiff's 
crops  by  oil  washed  thereon  from  its  tanks,  judg- 
ment for  plaintiff  cannot  stand. — Houston  &  T. 
C.  R.  Co.  V.  Walsh,  183  S.  W.  18. 
4s»256(5)  (Tex.Civ.App.)  Judgment  in  personal 
injury  action,  rendered  for  plaintiff  as  to  one 
d^endant  and  for  the  other  defendant,  and 
against  both  defendants  on  their  cross-petitions 
against  each  other,  held  not  invalid  for  going 
beyond  the  verdict  which  found  only  for  plain- 
tiff as  to  one  defendant  and  against  him  as  to 
the  other,  without  finding  on  the  cross-petitionB. 


— Toung  Men's  Christian  Ass'ii  ▼.  Jasse,  183 

8.  W.  867. 

IX.  OPEMINO  OB  VAOATIMO. 

«=»354  (Mo.App.)  Under  Rev.  St  1909,  f  2121, 
allowing  a  judgment  to  be  attacked  for  irregu- 
larity by  a  motion  made  within  three  years  aft- 
er the  term  at  which  it  was  rendered,  the  irreK- 
nlarity  must  appear  on  the  face  of  the  record. 
—].  H.  Tschudy  Hardwood  Lumber  Go.  t.  Ho- 
tel Inv.  Co.,  183  S.  W.  1091. 

X.  EQTrrrABi:.B  xelxbf. 

(A)  ITatnre   of  Iteaiedy  and  Grounds. 

«=»447  (Tex.Civ.App.)  Suit  to  restrain  enforce- 
ment of  judgment  after  term  ia  new  action  re- 
quiring showing  of  sufficient  cause  to  authorize 
vacation  of  judgment  and  a  ^od  defense  to  the 
action.— First  Nat.  Bank  of  Ft  Worth  v.  Hen- 
wood,  183  S.  W.  S. 

<B)  JartsdletloB  aad  Proeeedllacd. 

«a»456  (Tex.Civ.App.)  In  •ait  to  enjoin  en- 
forcement of  defanlt  jndgment  bA>iKht  after 
term  of  judgment's  rendition,  plaintifrs  failure 
to  move  to  set  aside  judgment  during  term  held 
to  bar  right  to  relief.— First  Nat  Bank  of  Ft 
Worth  V.  Henwood,  183  S.  W.  &. 
®=>46l(5)  (Mo.App.)  Plaintiil,  suing  to  nullify 
a  judgment  for  fraud,  must  not  only  have  a 
preponderance  of  the  evidence,  but  it  moat  be 
so  strong  as  to  leave  no  reasonable  doubt. — 
Brown  v.  Crawford,  183  S.  W.  655. 

XI.   COIXATERAI.  ATTACK. 
(A)  Judarmeats   Impeacliable   Collaterally. 

4S9479  (KyO  A  judgment  in  an  action  to  as- 
sess property  alleged  to  have  been  omitted  from 
taxation  is  conclusive  l>etween  the  parties  jnst 
aa  a  judgment  in  other  actions ;  and  where 
such  judgment  was  urged  as  a  bar  to  subsequent 
proceeding,  it  cannot  be  collaterally  attacked 
for  fraud.— Commonwealth  t.  Helm,  183  S.  W. 
502. 

xm.  MEBOEB  Ain>  BAR  OF  CAUSES 
OF  AOnOK  ABB  DEFEH8E8. 

(A)  Judcaieats  Operative  as  Bar, 

®ssS50  (Ky.)  A  jndgment  in  an  action  to  as- 
sess property  alleged  to  have  been  omitted  from 
taxation  is  conclusive  between  the  parties,  just 
as  a  judgment  in  other  actions. — Commonwealth 
V.  Helm,  183  S.  W.  602. 

XIV.  OONOXiUBIVEirBSS   OF   ADJITDI- 
OATIOB. 


(A)  JndsasOBta   CoaolustYO  li 

^=3644  (Mo.)  A  jndgoMnt  tefaaing  mandamos 
to  compel  city  to  pay  Judgment  for  relator  ia 
not  res  judicata  on  the  meritB.-~State  ez  r«L 
Poole  v.  City  of  Willow  Springs,  183  8.  W. 
580. 

(B)  PevaoBs  Coucluded. 

«s»682(l)  (Ky.)  In  an  action  in  «)ectmeat, 
where  the  detendants  coukl  claim  no  better  ti- 
tle to  the  land  in  question  than  their  grantor, 
a  previous  judgment  of  the  same  court  involv- 
ing the  title  to  the  same  land  would  be  a  bar 
to  any  recovery  of  the  land  by  the  defendants. 
— Sbanahau  v.  Mclntire,  183  S.  W.  528. 
^;=>683  (Tex.Civ.App.)  A  judgment  for  an  as- 
signee suing  an  assignor  and  the  debtor  on  the 
account  assigned  is  conclusive  as  to  the  owner- 
ship of  the  claim  and  is  binding  on  the  assign- 
or.—Day  V.  Van  Horn  Trading  Co.,  183  S.  W. 
85. 

(O)  Matters  Coaeluded. 

«=s>7i3(l)  (Tenn.)  Judgment  is  condusive  in 
another  action  on  the  same  cause  and  between 
the  same  parties  as  to  every  question  which 
might  have  been  presented ;  but,  where  the  sec- 
ond suit  is  upon  a  different  cause  of  action  be- 
tween the  same  parties,  the  former  judgment  is 
conclusive  only  a*  to  questions  actually  liti- 
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rated  in  the  first  action.— Pile  ▼.  Pile,  183  S. 
W.  1004. 

«s»7l4<2)  (Ho.App.)  Judg»nent  for  defendant 
seller  in  a  suit  by  the  buyers  of  mining  stock 
for  fraud  and  deceit  in  the  sale  held  conclusive 
in  a  suit  between  the  same  parties  by  the  sell- 
er on  a  note  given  for  tlie  price.— Hill  v.  Dillon, 
183  S.  W.  1088. 

^=>720  (Mo.App.)  When  a  second  action  be- 
tween the  same  parties  as  the  first  is  on  a  dif- 
ferent claim,  the  doctrine  of  res  adjadicata  is 
confined  to  the  issues  necessarily  litigated  and 
determined  in  the  first  suit— Hill  T.  iJillon,  183 

5.  W.  1088. 

(D)  JwdcmeBta    In    Partloular    ClMises    of 
Aetloas  muA  Pvo6eedla««. 

<S=»747(2)  (Tenn.)  The  decree  in  a  partition 
suit,  the  pleadings  of  which,  most  liberally  con- 
strued, did  not  call  for  an  adjudication  as  to 
the  rights  as  between  some  of  the  parties,  held 
not  conclusive  as  to  such  rights  in  an  eject- 
ment suit  between  such  parties.— Pile  t.  Pile, 
188  S.  W.  1004. 

Where  the  same  person  has  two  distinct  rights 
in  land,  the  subject-matter  of  a  partition  suit, 
and  the  pleadings  touch  but  one  of  such  rights, 
his  being  made  n  party  to  the  suit  will  not  pre- 
clude him  from  later  asserting  or  defending  his 
rights  not  involved.— Id. 

xxrr.  PLEAnnro  avd  etxdehob  ot 

JUDGMENT  AS  E8TOP1PEL  OR- 
DEFENSE. 

«=3956(1)  CTenn.)  Where  there  ia  or  ma^  be 
u  material  issue  in  a  second  suit  upon  a  differ- 
ent cause  of  action  between  the  same  parties 
which  may  not  have  been  decided  in  the  for- 
mer action,  the  judgment  therein  does  not  es- 
top from  litigating  such  issue,  unless  by  plead- 
ing or  proof  the  party  asserting  the  estoppel 
establialMs  that  the  issue  was  determined  in  the 
former  suit— Pile  t.  Pile,  183  S.  W.  1004. 

JUDICIAL  NOTICE. 

See  Criminal  Law,  e=D304;  Evidence,  «=:» 
20,22. 

JUDICIAL  SALES. 

See  Bxecati<m.  «i=>26&-2T4;  Taxation,  «=»683, 
813. 

JURISDICTION. 

See  Appeal  and  Error,  <3=>911,  1197;  Appear- 
ance; Bankruptcy,  ^=s>20;  Courts,  4b<>281; 
Death,  «s»35;  Habeas  Corpus,  «A3l0e :  Jus- 
tices of  the  Peace,  <s>36;  Prohibition,  «=slO. 

JURY. 

See  Criminal  Iaw.  «s9859,  823.  957;.  Trial. 
«s>307,  817. 

n.  RIGHT  TO  TRIAI.  BT  JTTBY. 

4=>I0  (Mo.)  The '  Legislature   could   not,   after 
ndoDtion  of  the  Constitution  of  1875,  change  the 
ri(rht  to  a  jury  trial  as  it  existed  before  such 
adoption.— Minium  v.   Solel,  183  S.  W.  1037. 
«a>ll(6)  (Tex.Civ.App.)  Const.  U.  S.  amends. 

6,  7,  guaranteeing  right  to  jury  trial,  apply 
only  to  federal  Courts ;  and  not  to  State  courts. 
—White  V.  White,  183  S.  W.  .S69. 

^=»I4(2)  (Mo.)  Plaintiff,  suinj:  to  determine  ti- 
tle to  alley  under  Rev.  St  1909,  {  25.^5,  held 
not  entitled  to  trial  by  court  in  the  ubsroce  of 
waiver  by  the  defendant  of  the  right  to  jury 
trial  provided  by  sections  106S  and  19<)9,  which 
were  in  existence  prior  to  Const.  1875,  pi-e.serv- 
ing  the  right  to  trial  by  jury.— Minium  v.  SoleL 
lt«  S.  W.  1037. 

Where  one  defends  an  action  for  the  recov- 
ery of  specific  real  property  on  the  ground 
ot,  public  right  acquired  by  dedication  or  lim- 


itation, the  issue  go  made  is  triable  by  Jury. 
— Id. 

®=>I9(12)  (Tenn.)  In  a  proceeding  to  oust  mu- 
nicipal officers  under  Laws  lS15,  c.  11,  such 
officers  are  not  entitled  to  a  jury  trial. — State 
V.  Crump,  183  S.  W.  605. 
«s»l9(12)  (Tenn.)  Under  Const.  1870.  art  1, 
{  6,  had,  that  the  Legislature  might  validly  de- 
clare that  proceedings  for  the  ousting  of  a  mu- 
nicipal officer  should  be  summary,  and,  having 
done  so  by  Pub.  Acts  1915,  c.  11,  an  officer 
against  whom  proceedings  were  had  Is  not  enti- 
tled to  jury  trial.— State  v.  Bowse,  188  S.  W. 
610. 

As  Pub.  Acts  1916,  c.  11,  declaring  that  pro- 
ceedings to  oust  unfaithful  officers  shall  be  tri- 
able as  equitable  actions,  also  declared  that  the 
proceedings  shall  be  summary,  defendant  offi- 
cers are  not  entitled  to  jury  trial,  though  in 
ordinary  eqnity  cases  matters  of  fact  may  be 
submitted  to  the  jury. — Id. 
«cs>26  (TexCiv.App.)  Failure  to  object  to  the 
discharge  of  the  last  jury  for  the  term  when 
present  and  failure  to  deposit  a  jury  fee  until 
after  its  discharge  justified  the  triid  court  in 
refusing  defendant's  demand  for  a  jury.— Downs 
V.  Wilson,  183  S.  W.  803. 
^=>32(2)  (Ky.)  In  an  action  under  the  federal 
Employers'  Liability  Act,  tried  in  state  court, 
a  verdict  returned  by  nine  jurors,  pursuant  to 
Ky.  St  I  2268,  and  Ck>n8t  S  248,  is  not  invalid 
as  bein^  in  violation  of  C<«8t  U.  S.  Amend.  7. 
preserving  the  right  to  trial  by  Jury  inriolate.— 
Cincinnati,  N.  O.  &  T.  P.  Ky.  Co.  v.  Clay- 
bourne's  Adm'r.  183  S.  W.  903. 
i8=»32(lj  (Tex.Civ.App.)  In  view  of  Const  art 
5,  i  17,  it  is  the  right  to  trial  by  jury,  and  not 
the  number  of  jurors  previously  obtaining,  that 
is  guaranteed  oy  article  1,  {  16. — White  ▼. 
White,  183  S.  W.  369. 

«s>33(l)  (Tez.Oiv.App.)  There  being  nndei 
statute  a  right  to  Jury  trial  in  lunacy  pro- 
ceedings at  date  of  adoption  of  Const  art.  1. 
(  15,  providing  that  "D«ht  of  trial  by  Jury  shall 
remain  inviolate,"  Acts  33d  Leg.  c.  163,  sub- 
stituting a  commission  of  doctors  for  a  jurv  in 
such  proceedings,  is  invalid. — White  ▼.  White, 
183  S.  W.  369. 

IV.  simnfONiNO.  attendance,  dis- 

OBARGE.  AND  OOlfFEN-. 
SATION. 

*»72(5)  (Ky.)  Under  Kv.  St  t  2247,  the  trial 
court  should  not,  where  the  regular  jurors  were 
exhausted,  summon  20  bystanders,  and  where 
that  is  done  the  parties  are  entitled  to  new  tri- 
al; the  court  being  allowed  to  summon  only 
three  bystanders  to  fill  out  vacancies. — Win- 
chester v.  Watson.  183  S.  W.  483. 

V.  OOMPJBTENOT  OF  JVRORS,  OHAI^ 

IiENOES.  AND   OBJECTIONS. 

^^97  (Ky.)  Objection  to  competency  of  juror 
is  not  sustained  by  showing  that  his  father 
was  a  client  of  attorney  for  one  of  the  parties, 
several  months  previous  to  the  trial.— City  of 
Dayton  v.  Jjory,  183  S.  W.  252. 
€=»97  (Mo.)  Where  a  juror  answered  that  he 
would  try  the  case  fairly  according  to  the  law 
and  the  evidence,  it  was  no  ground  for  a  chal- 
lenge for  cause  that  he  was  well  acquainted 
with  the  prosecuting  attorney  and  had  been  a 
witness  for  the  state  in  another  prosecution. — 
State  V.  Shoemaker,  183  8.  W.  322. 

<8=»H0  (Ky.)  Under  Ky.  St  {  2253,  an  objec- 
tion that  a  juror  is  not  a  housdceeper  comes  too 
late  after  verdict.— City  of  Dayton  v.  Lory,  183 
S.  W.  252. 

4=>II6  (Tcx.Cr.App.)  In  a  prosecution  for  mur- 
der, the  cterieal  errot  of  writing  tiie  name  of 
a  venireman  in  tho  list  served  on  defendant  as 
J.  Sta.m  Davis,  while  in  drawing  the  venire  the 
clerk   drew   the  name   of  J.   Stam   Davenport, 
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waa  not  ground  for  quashing  tb«  venire.— 
Hampton  t.  State,  183  S.  W.  ^7. 

JUSTICES  OF  THE  PEACE. 

See  Accord  and  Satisfaction. 

m.  omi.  ruBiaoxtmov  aitd  au. 

THOBITT. 

4=>36  (Ark.)  An^  question  as  to  title  to  land. 
In  an  action  in  justice  court  by  mortgagee  of 
cotton  for  its  conversion,  being  only  incidental 
to  the  main  issue  and  relating  only  to  status 
of  the  parties,  does  not  affect  jurisdiction. — 
Commercial  Bank  of  Alma  v.  Yoes,  183  S.  W. 
180. 

IV.  PKO0ED1TBE  TX  CrVXL  OASES. 

4=>92  (Mo.App.)  Where  defendant  files  an  an- 
swer, it  should  contain  all  the  defenses  relied 
on.— Bowen  v.  Buckner,  183  8.  W.  704. 
«s>li9(3)  (Ark.)  In  suit  before  justice  of  th« 
peace,  where  service  of  summons  was  actually 
had  upon  the  defendant  as  prescribed  by  stat- 
ute, the  fact  that  the  constable  bad  not  signed 
his  return  did  not  subject  the  judgment  of  the 
justice  to  be  quashed  upon  certiorari. — Burton 
V.  Creel,  183  S.  W.  745. 

Failure  of  justice  having  jurisdiction  of  cause 
of  action  and  of  the  person  of  defendant  to  in- 
dorse the  summons,  as  required  by  Kirby's  Dig. 
I  4650,  held  not  to  make  the  Judgment  subject 
to  be  quashed  on  certiorari. — Id. 
43>I28(1)  (McApp.)  Where  a  creditor  suing  in 
a  justice  court  accepted  $26,  agreeing  to  dis- 
miss his  case,  and  thereafter  took  judgment 
for  the  full  amount  claimed,  he  was  guilty  of 
fraud  justifying  nuUificatioa  of  the  judgment  in 
equity.— Brown  v.  Oawford,  183  S.  W.  656. 
9s»l29(4)  (Mo.)  Judgment  of  justice  of  the 
peace  cannot  fee  collaterally  attacked  on  ground 
that  defendant  was  served  in  township  adjoin- 
ing that  in  which  action  was  brought  by  con- 
stable of  latter  township.— Givens  v.  Burton, 
183  S.  W.  617. 

V.  BEVXBW  OF  PBOOEEBnrOS. 

(A)  Appeal  »nd  Krror. 

^53191(5)  (Uo.App.)  Defendant,  an  administra- 
tor who  was  garnished  and  appealed  from  judg- 
ment in  justice  court  signing  appeal  bond,  held, 
in  view  of  Rev.  St  1900,  i  7568,  properly  made 
a  party  to  an  action  against  the  sureties  on  the 
bond.— Morrison  v.  BcSlinger,  183  S.  W.  715; 
Conrad  v.  Same,  Id.  717 ;  Grader  v.  Same,  Id. 
A  petition  held  to  state  a  cause  of  action  on 
au  appeal  bond,  given  by  defendant,  who  appeal- 
ed from  an  adverse  judgment  in  justice  court. 
—Id. 

(B)  Certiorari. 

«aE>l94  <Ark.)  Under  Kirby's  Dig.  f  4660. 
where  an  unserved  defendant  elected  to  appeal 
from  a  justice's  judgment  against  him,  and_  took 
the  necessary  action,  though  failing  to  give  a 
supersedeas  bond  as  required,  he  became  a  par- 
ty to  the  proceeding,  so  that  his  remedy  there- 
after was  by  appeal  and  not  by  certiorari  to 
quash  the  judgment.— Biiler  ▼.  Taylor,  183  S. 
W.  200. 


See  Notice, 


KNOWLEDGE. 
LACHES. 


See    Fraudulent   Conveyances,    4s>249;    Judg- 
ment, €=>4.5(i;   Tenancy  in  Common,  ^s>37. 

LANDLORD  AND  TENANT. 

See  Fixtures,  <S=>14. 

n.   UBASES  AND  AOREEMENTS  IN 
OENERAIi. 

(B)  CoBstraotlon  and  Operation. 

4=949(2)  (Ky.)  Lessee,   under   lease   permitting 
termination  at  his  option  if  sale  of  liquors  on 


leased  prHnisea  was  prohibited,  was  not  re- 
quired to  plead,  in  lessor's  action  for  breach, 
after  prohibition  of  sale  on  the  premisea,  that 
he  had  applied  for  license,  or  that  it  had  not 
been  refused  on  account  of  personal  disqualifica- 
tion, where  no  notice  waa  given  to  apply,  and 
license  was  refused  on  the  ground  that  suflS- 
cient  saloons  were  already  licensed. — Christian 
Moerlein  Brewing  Co.  v.  Roser,  183  S.  W.  479. 
Where  a  lease  provided  that  the  lessee  might 
terminate  it  if  the  sale  of  intoxicating  liquors 
on  the  premises  was  prohibited,  the  burden  of 
alleging  and  establishing  that  license  waa  refus- 
ed on  account  of  leasee's  misconduct,  or  be- 
cause he  &dled  to  apply,  was  upon  the  land- 
lord.-Id. 

IV.  TERMS  FOB  TEABS. 
(D)  Termlaatloa. 

«=»I05  (Ky.)  Under  a  condition  of  lease  per- 
mitting lessee  to  terminate  it  if  sale  of  liquora 
was  prohibited  thereon,  held,  that  action  of  city 
council  in  issuing  licenses  to  a  restricted  num- 
ber of  whom  the  lessee  was  not  one  authorized 
termination.— Christian  Moerlein  Brewing  Ca 
V.  Roser,  183  S.  W.  479. 

Where  the  citf  council  designated  14  places 
of  sale  of  intoxicating  liquors,  and  refused  to 
prant  licenses  for  any  other  places,  the  sale  of 
intoxicating  liquors  on  premises  not  included  is 
prohibited  by  "action  under  or  by  virtue  of  ex- 
isting or  future  kiwa,  or  actions  providing  and 
authorizing  the  aame." — Id. 

Where  a  lease  provided  that  the  lessee  might 
terminate  at  his  option  if  the  sale  of  intoxicat- 
ing liquors  on  the  premises  was  prohibited,  he 
could  not  take  advantage  df  his  own  negligence 
or  misconduct  and  avoid  the  lease.  If  the  li- 
cense to  sell  was  refused  because  he  was  not  a 
proper   person  or   because   he  failed   to  apply. 

Vn.  PBEMI8B8  AHP  EKJOYMEWT 
AND  USE  THEBBOF. 

(B)  lalarlea  froat  Dan^eroaa  or  Detective 
Coadttlon. 

«a»l66(7,^  (Mo.App.)  A  landlMd  is  not  liable 

for  the  negligence  of  an  independent  contractor, 
where  such  contractor  is  competent,  and  the 
landlord  is  not  negligent  in  selecting  him. — S. 
W.  Ncggle  Wholesale  i  Mfg.  Co.  v.  Sellers  & 
Marquis  Roofing  Co.,  183  S.  W.  669. 
<S=9l69(7)  (Mo.App.)  In  a  tenant's  action 
against  its  landlord  for  damage  to  merchandise, 
there  being  no  evidence  of  the  negligence  al- 
leged, a  judgaient  against  the  landlord  was  not 
warranted.— S.  W.  Noggle  Wholesale  &  Mfe.  Co. 
V.  Sellers  &  Marquis  Roofing  0>.,  183  S.  W. 
659. 

In  tenant's  action  for  injury  to  merchandise, 
evidence  held  not  to  sufitbin  referee's  finding 
that  owner's  agent  voluntarily  undertook  to 
dndn  a  sag  in  the  roof  by  instructing  foreman 
of  defendant  roofing  company  to  cut  a  valley. 
-Id. 

In  action  for  damages  to  a  tenant's  mer^ 
chandise  where  there  waa  no  evidence  as  to  the 
reasonable  market  value  of  the  goods,  the  ref- 
eree's estimate  of  damages  would  not  be  allow- 
ed to  stand.— Id. 

<S=>I69(9)  (Mo.App.)  The  measure  of  damages 
for  the  total  destruction  of  a  tenant's  goods 
was  their  reasonable  market  value  on  the  date 
of  their  destruction,  and  for  those  injured  the 
difference  between  their  market  value  before 
and  after  the  damage.- S.  W.  Noggle  Whole- 
sale &  Mfg.  Co.  v.  Sellers  &  Marquis  Roofing 
Co.,  183  S.  W.  659. 

VXn.  BENT  AND  ADVANCES. 

<0)  Uea. 

€=>244  (Tex.CiTAiPp.)  A  landlord's  lien  upon 
crops  grown,  being  o^  statute  and  existing  with- 
out any  instrument  in  writing,  need  not  be  re- 
corded.—Caswell  r.  Lensing  i  Bennett,  183  S. 
W.  75. 
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4=s>282  Crex.Civ.AppO  ▲  putchaeer  of  cropa 
from  one  who  sccnrM  them  from  the  tenant  is 
eliarg«d  with  notice  that  they  ma^  be  aubject  to 
a  landlord's  lien. — Caswell  r.  Lenaing  &  Bennett, 
188  S.  W.  75. 

A  porchaaer  from  company  which  acquired 
cotton  from  a  tenant,  but  refuged  to  gettle  land- 
lord's lien  as  demanded  by  the  tenant,  held  not 
entitled  to  priority  over  such  lien,  where  the 
company  had  no  authority  to  hold  itself  out  as 
authorized  to  sell  the  cotton  tree  from  the  lien. 
-Id. 

<S=>254  (Tex.CiT.App.)  Where  a  landlord  allow- 
ed his  tenant  to  dispose  of  cotton  raised  on  the 
demised  premises  on  condition  that  his  land- 
lord's lien  was  discharged,  the  landlord  did  not 
ratify  the  purchaser's  refusal  to  satisfy  the  lien 
by  cashing;  a  check  for  the  rent  ooly  given  the 
tenant  by  the  purchaser.— Caswell  t.  LeDsing  & 
Bennett,  183  S.  W.  75. 

LANDS. 

See  PnbUc  Lands. 

LARCENY. 

See  Criminal  Law,   <S=»380,  772;    Indictment 
and  Information,  4=3l91;   Kobbery. 

XL  PBOSEOVnON  AHD  FUKUH- 

MEKT. 

(B)  BTldenee. 

4s>55  (Tex.Cr.App.)  Evidence  on  a  proBecnti<m 
for  theft  of  a  goat  held  sufficient  to  support  a 
conviction.— Ariola  v.  State,  183  S.  W.  144. 
«=>55  (Tex.Cr.App.)  Kvidence  held  insufficient 
to  show  that  the  accused  was  guilty  of  larceny 
of  certain  coal.— Black  v.  State,  1^  8.  W.  439. 
9=»62(1)  (Ark.)  Evidence  in  a  .prosecution  for 
larceny  by  breaking  into  a  stookehouse  and 
stealing  from  a  smokehouse  60  pounds  of  meat 
and  60  pounds  of  lard  held  sufficient  to  sustain 
a  conviction.— Holland  v.  State,  183  S.  W.  97& 

(O)  Trial  and  Review. 

•=>68(1)  (Tex.Cr.App.)  In  a  prosecution  un- 
der Pen.  Code  1911,  art.  135^  for  havinc  stolen 
a  horse,  evidence  held  insufficient  to  reauire  aub- 
mifsion  of  the  issue  whether  defendant  was 
guilty  of  willfully  driving;  stock  from  Us  aocas- 
tonied  range  under  article  1350.— Hndson  y. 
State,  1S3  S.  W.  886. 

LAW  BOOKS. 

See  Courts,  <Ss»88. 

LAW  OF  THE  CASE. 

See  Appeal  and  Hkror,  4s>1196. 

LAW  OF  THE  ROAD. 

See  Highways,  <S=>176-184, 

LEADING  QUESTIONS. 

See  Witnesses,  «a>240. 

LEASE. 

See  Landlord  and  Tenant. 


LEGITIMATION. 


See  Slaves. 


LEHERS. 

See  Witnesses,  «s9l91.  382. 

LIBEL  AND  SLANDER. 

See  Corporations,  9=>423;    Evidence,  4=3121; 
Pleading,  «=9367,  369;    Trial,  <»al21. 


X.  WORDS  AKD  AOTB  AOTIOWABM, 
AHD  XJABUJTT  THERBFOB. 

4=3 1  (Ky.)  The  distinction  between  libel  and 
slander  obtains  as  folly  with  respect  to  corpora- 
tions as  to  individuals.— Axton  Fisher  Tobacco 
Co.  V.  Evening  Post  Co.,  183  S.  W.  289. 
4=>4  (Tex.CiT.App.)  Actual  malice  aa  applied 
to  slander  includes  an  unlawful  act  done  in  reck- 
less disregard  of  the  rights  of  another.— South- 
western Telegraph  &  Telephone  Co.  y.  Wilkins, 
183  S.  W.  429. 

«=>7(ie)  (Mo.App.)  Under  Kev.  St.  1909,  i 
4726,  punishing  crime  against  nature,  charge 
that  woman  was  "cock-sucker"  is  actionable  per 
se.— Frazler  t.  Grob,  183  S.  W.  1083. 
<S=37(16)  (Tex.Civ.App.)  Sutements  by  the  man- 
ager of  a  telephone  company  that  the  company 
did  not  allow  girls  to  work  for  it  who  were  not 
ladies,  and  that  she  and  another  bad  had  men 
in  their  room  at  night,  were  slanders  per  se.- 
Southwestern  Telegraph  ft  Telephone  Co.  t. 
Long,  183  S.  W.  421. 

4=9  (Ky.)  To  render  publication  concerning 
corporation  libelous  per  se,  it  must  appear  to  be 
such  as  to  injure  patronage  or  trade  or  render 
corporation  odious  and  contemptible,  but  need 
not  misrepresent  marketable  products  or  meth- 
ods of  doing  business. — Azton  Fisher  Tobacco 
Co.  V.  Evening  Post  Co.,  183  8.  W.  269. 

Pnblieations  charging  that  tobacco  company 
paid  less  wages,  required  a  greater  number  of 
nours  than  its  rivals,  and  that  its  rivals  had 
better  sanitary  conditions,  were  not  libelous  per 
se. — Id. 

A  publication  charging  that  tobacco  company 
placed  negro  foreman  over  white  girls  is  liliel- 
one  per  se. — ^Id. 

4=»I6  (Ky.)  Written  or  printed  publications 
tending  to  degrade  or  disgrace  a  person,  or  to 
render  him  odious  or  contemptible  are  libelous 
per  se,  though  spoken  words  are  slanderous  per 
se  only  if  they  impute  crime.  Infectious  disease, 
or  ttnntness  to  perform  duties  of  office,  or  prej- 
udice him  in  profession  or  trade,  or  tend  to  dis- 
inherit him. — Azton  Fisher  Tobacco  Co.  t.  Eve- 
ning Post  Co.,  188  S.  W.  269. 
4=>I9-  (Mo.App.)  In  absence  of  colloquium  and 
innuendo,'  slanderous  words  are  to  be  given 
their  ordinatr  meaning  and,  if  possible,  an  in- 
nocent meaning.— Frailer  v.  Orob,  188  S.  W. 
1083. 

iS=>2l  (Ky.)  When  a  publication  as  a  whole  is 
plainly  directed  at  a  person  or  corporation,  such 
person  or  corporation  may  maintain  libel  as  if 
paitlcnlarly  named. — Azton  EMsher  Tobacco  Co. 
T.  BTsnlng  Post  Co.,  183  S.  W.  269. 
4s»24'  (Mo.App.)  Without  proof  of  publication 
ot  slander,  no  recoTery  ran  be  had  therefor.— 
Frasier  t.  Grob,  183  S.  W.  1083. 
4=328  (Tex.Civ.App.)  Where  words  constitute 
slander  per  se,  the  damages  are  not  limited  to 
utterances  by  the  defendant,  repetitiun  being  the 
natural  result  of  the  original  slander. — South- 
western Telegraph  &  Telephone  Co.  v.  Long, 
183  8.  W.  421. 

4=>33  (Tlex.Civ.App.)  Where  words  constitute 
slander  per  se,  proof  of  special  damages  is  not 
necessary. — Southwestern  Telegraph  &  Tele- 
phone Co.  V.  Long,  183  S.  W.  421. 

TV.   AOTIOK8. 
(▲)  KliKkt  of  A«tloB  and  Defense*. 

4=>73  (Ky.)  A  corporation  may  maintain  an 
action  for  slander  or  libel,  but  only  when  the 
words  injure  it  in  a  business  way.— Azton  Fish- 
er Tobacco  Co.  t.  ETcning  Post  Co.,  183  S.  W. 
2C9. 

(B)  Fartlea,  Frellmlnarr  Froeeedln«s. 
■nd  Plcadlnv. 

^bSO  (Ky.)  A  charge  that  tobacco  company 
was  placed  on  unfair  list  and  hod  advertising 
printed  in  scab  shops,  in  connection  with  induce- 
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m«Dt  and  innuendo,  held  libelous.— Axton  Fidi- 
er  Tobacco  Co.  t.  Evening  Post  Co.,  188  S.  W. 
2G0. 

In  determiniug  whether  charge  that  tobacco 
company  was  placed  on  unfair  list  and  employed 
scab  labor  was  libelous  per  se,  the  court  will 
consider  inducement  and  innuendo. — Id. 
4=>80  (Tex.Civ.App.)  In  action  against  tele- 
phone company  for  slander  in  discharging  em- 
ploye,  but  not  for  the  discharge,  special  excep- 
tioQ  to  allegatious  that  employd  satisbictorily 
performed  duties  should  be  sustained. — South- 
western Telegraph  &  Telephone  Co.  t.  Long, 
183  S.  W.  421. 

In  action  for  slander,  where  plaintiff  claims  no 
damages  for  being  forced  from  telephone  office, 
exception  to  allegation  that  plaintiff  left  because 
she  feared  manager  would  assault  her  should  be 
sustained.— Id. 

®=382  (Mo.App.)  Where  complaint  alleges  that 
defendant  said  plaintiff  was  a  "cock-sucker,"  it 
was  not  neceRsmry  to  explain  language  by  col- 
loquium.—Frazier  T.  Grob,  183  S.  W.  1083. 
(&=>86(2)  (Mo.App.)  Where  complaint  alleges 
that  defendant  said  plaintiff  was  a  "cock-suck- 
er," it  was  not  necessary  to  explain  language 
by  innuendo.— Prarier  v.  Grob,  183  S.  W.  1083. 
^»88  (Tex.Civ.App.)  In  action  for  slander,  al- 
legations that  plaintiff  would  be  debarred  from 
honorable  employment  and  excluded  from  society 
of  respectable  people  held  not  objectionable  as 
being  vague  and  uncertain  nor  as  alleging  re- 
mote and  speculative  damages. — Southwestern 
Telegraph  &  Telephone  Co.  v.  Wilkins,  183  S. 
W.  429. 

In  action  for  general  damages  for  slander,  pe- 
tition need  not  itemize  elements  of  damages.— Id. 
<=>89  (Ky.)  Where  publications  ore  libelous  per 
se,  special  damage  need  not  be  alleged,  but, 
when  not  obviously  defamatory  and  no  inference 
of  injury  may  be  drawn,  publication  is  actiona- 
ble only  on  pleading  and  proof  of  actual  dam- 
age.— Axton  Fisher  Tobacco  Co.  t.  Evening  Post 
Co.,  183  S.  W.  269. 

«=989(1)  (Tez.Civ.App.)  Facts  as  to  impair- 
ment of  health  by  slander  should  be  alleged. — 
Southwestern  Telegraph  &  Telephone  Oo.  t. 
Long,  183  S.  W.  ^. 

(C)  BiTldeaee. 

«s>l05(l)  (Tez.Civ.App.)  In  action  for  slander, 
where  defendant's  manager  had  said  that  plain- 
tiff and  another  had  had  men  in  their  room  at 
night,  and  plaintiff  stated  to  the  manager  that 
she  was  as  pure  as  the  manager's  wife,  the  man- 
ager's statement  in  reply  that  if  plaintiff  were 
a  man  he  would  slap  her  downstairs  was  compe- 
tent.— Southwestern  Telegraph  &  Telephone  Co. 
v.  Wilkins,  183  S.  W.  429. 

«=>I07(3)  (Tex.Civ.App.)  Whether  plaintiff  was 
rich  or  poor  was  not  material  to  right  of  action 
or  measure  of  damages. — Southwestern  Tele- 
graph &  Telephone  Co.  v.  Long,  183  S.  W.  421. 

<B1)  Trial,  JndKnent,  mnd  Rcrlew. 

«s»l23(l)  (Mo.App.)  In  action  for  slander,  evi- 
dence held  to  present  question  for  jury  whether 
slanderous  words  were  heard  by  jpersons  other 
thon  plaintiff  and  defendant. — Frazier  v.  Grob, 
1.S3  S.  W.  1083. 

«=»I24(1)  (Mo.App.)  Instruction,  that  if  de- 
fendant addressing  plaintiff  in  presence  and 
bearing  of  others  spoke  the  slanderous  words 
plaintiff  could  recover,  is  erroneous  as  au- 
thorizing recovery  regardless  of  .whether  other 
persona  heard  and  apprehended  the  words. — 
Frazier  v.  Grob.  183  S.  W.  1083. 

$=>I24(1)  (Tex.Civ.App.)  In  action  for  slander 
by  defendant's  manager,  inatructions,  authbriz- 
ing  recovery  if  the  manager  was  the  agent  of 
defendant  acting  within  scope  of  employment, 
did  not  authorize  recovery  merely  because  lan- 
guage was  uttered  contemporaneously  with  em- 
ployment.— Southwestern  Telegraph  &  Tele- 
phone Co.  T.  Wilkins,  183  S.  W.  420. 


LICENSES. 

See  Commerce,  «=368;  Constitutional  Taw.  ^=> 
280;  Hawkers  and  Peddlers,  «=>3 ;  Innkeep- 
ers, 9=34;  Intoxicating  Liquors,  9=>15;  Phy- 
sicians and  Surgeons,  ^=»6;  Railroads,  •=» 
282. 

I.  FOB  OOOUFATION8  AHB  PBIVI- 

I.EOE8. 

4=^7(9)  (Ark.)  Ordinance  of  city  of  second  class 
requiring  license  fee  of  S600  to  operate  billiard 
hall  and  bond  for  $1,000  held  intended  to  sup- 
press business  and  void. — Bryan  v.  City  of  Mal- 
vern, 183  S.  W.  957. 

Ordinance  of  city  of  second  class,  imposing 
license  fee  of  $000  to  operate  billiard  hall  and 
requiring  bond  tot  $1,000,  is  revenue  measure 
and  void. — Id. 

<^=>7(1)  (Ky.)  A  reasonable  vehicle  license  tsx 
imposed  by  a  city  under  the  police  power  will 
not  be  held  invalid  because  of  a  provision  that 
the  proceeds  should  be  used  for  the  repair  of 
streets.— City  of  Newport  v.  French  Bros.  Saner 
Co.,  183  S.  W.  532. 

^=>7(3)  (K^.)  An  ordinance  imposing  license 
taxes  on  milk  venders  except  grocery  stores,  in 
accordance  with  Ky.  St  S  3008,  subsec.  2,  is 
not  invalid  under  Const  §|  3,  171:  the  grocer's 
general  license  including  a  milk  vender's  li- 
cense.—City  of  Newport  t.  French  Bros.  Bauer 
Co^  183  S.  W.  532. 

Where  a  municipal  ordinance  imposing  li- 
cense taxes  on  milk  venders  was  attacked  on 
the  ground  that  it  excepted  grocers,  it  must,  in 
the  absence  of  averments  in  the  petition  to  the 
contrary,  be  presumed  that  a  general  tax  was 
imposed  on  grocers  which  included  a  milk  ven- 
der's tax. — Id. 

€=»7(9J  (Ky.)  Where  a  municipality  attempts 
to  justify  a  bcense  tax  on  vehicles  under  its  po- 
lice power,  the  tax  must  only  be  sufficient  to 
compensate  the  city  for  issuing  the  license  and 
the  necessary  supervision. — (jity  of  Newport 
V.  French  Bros.  Bauer  Co.,  183  8.  W.  532. 
9='34  (Ky.)  In  an  action,  to  recover  license 
taxes  collected  by  a  municipality,  alleged  to 
have  been  illegally  imposed,  it  will,  In  view  ot 
Const  US  181,  181a,  and  Ky.  St  i  3058.  subsec 
2,  be  assumed,  the  petition  being  silent  on  the 
matter,  that  the  tax  was  imposed  by  ordinance. 
— City  of  Newport  t.  French  Bros.  Baaer  Co., 
I«3  8.  W.  582. 

LIENS. 

See  Forgery,  43b»109;  Londkid  and  Tenant. 
<8=3244-264;  Trusts,  «=»340;  Vendor  and 
Purchaser,  <Ss»261. 

LIFE  ESTATES. 

See  Curtesy;  Dofwer;  Remainders;  Wills,  «=» 
614. 

«=>8  (Ky.)  A  husband  of  a  wife  holding  a  life 
estate  cannot  hold  adversely  to  the  remainder- 
men, though  the  wife  discUums  to  him. — Green 
V.  Jones,  183  S.  W.  488. 

<8=>I8  (Ky.)  Under  Ky.  St  J  40*9,  it  is  the 
duty  of  life  tenant  to  list  and  pay  tax  on  land. 
—Anderson  v.  Daugherty,  183  S.  W.  545. 

LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Quieting  Title. 

I.  STATW£S  €fr  XatJXATtOH. 

(A)  Nafare,  ValldltTf  and  Goaatraetloa  la 
GeaamI, 

<S=32(1)  (Ky.)  Where  a  note,  payable  at  the 
office  of  the  payees  ia  Onctenati,  Ohio,  was  ex- 
ecuted at  Cynthiana,  Ky.,  the  statute  of  limita- 
tions of  Kentucky  controlled  the  rights  of  the 
indorsers.— Fecbhelmer  v.  Ooldnamer,  183  S.  W. 
541. 

4=»ll(3)  (l^n.)  Manicipalities  are  amenable 
to  the  statute  of  limitations  with  regard  to 
property  or  contract  rights  which  they  claim 
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for  tketr  own  eonyenlence.— Central  Hospital 
for  Insane  v.  Adams.  183  S.  W.  1032. 
^=>lt(4)  (Tenn.)  Hospital  for  the  insane,  made 
by  statute  a  bod;  politit  and-  anpported  by  pub- 
lic revenues,  in  view  of  Shannon's  Code,  S  2579, 
in  its  suit  for  compensation  for  keeping  inmate, 
held  not  amenable  t6  the  statute  of  limitations. 
—Central  Hospital  for  Insane  v.  Adams,  1S3 
S.  W.  1032. 

(B)   I<tinlt«ttoi>s    Applicable  to  Partlonlar 
Aiitions. 

<8s92l(^  (Tez.CivjVpp.)  The  four,  and  not  the 
two,  year  statute  of  limitations  applies  to  an 
action  for  injuries  to  a  shipmeat  of  horses  in 
transit.— Texas  i.  P.  Ey.  Co.  v.  McMillen,  183 
S.  W.  773. 

$s>25(l)  (Mo.)  An  action  to  recover  payments 
promised  cpnditionally  in  writing,  where  de- 
fendant prevented  fulfillment  of  the  conditions, 
la  within  the  5-yeeT  statute  of  limitadons,  aot 
the  10-year  statute.— Parker-Washington  Co.  v. 
Dennieon.  183  S.  W.  1041. 
«=>25(2)  (Mo.)  To  come  within  the  10-year  stat- 
ute of  limitations,  the  money  or  property  sued 
for  must  be  promised  by  the  language  of  the 
writing,  and  not  dependent  on  proof  of  extrinsic 
facts.— Parker-Wasnington  Co.  v.  Denniaon, 
183  S.  W.  1041. 

«s>3S(3)  (Ark.)  Kirbjr's  Dig.  M  848,  869,  re- 
lating to  personal  liabiTity  of  officers  of  corpora- 
tion for  its  debts,  held  partly  remedial,  not- 
withstanding Acts  1909,  p.  643,  so  that  Kirby's 
Dig.  §  6068,  relating  to  actions  on  penal  stat- 
utes, conld  not  be  pleaded  in  bar  of  the  remedial 
part— McDonald  ▼.  Mueller,  183  S.  W.  761. 

n.  COMFTJTATION  OF  PERIOD   OF 
I.IMITATIOV. 

(A)  Aeemal  of  KIbM  of  Aotton  or  De- 
flesac< 

«=»56(3)  (Ark.)  A  Btatute  et  limitations  does 
not  run  against  a  surety's  action  against  his 
principal  until  the  stirety  has  paid  the  debt. — 
McDonald  v.  MueUer,  183  S.  W.  751, 
•s>58(4)  (Ark.)  In  action  by  indorser  of  notes 
of  corporation  against  its  president  under  Kir- 
by's Dig.  IS  84S,  859,  the  three-year  statute  of 
limitations  began  to  run  from  the  date  when 
plaintiff  had  a  complete  cause  of  action,  at  the 
maturity  of  the  note,  and  not  from  the  date  of 
his  payment  of  the  judgment  against  him. — Mc- 
Donald v.  MucUer,  183  S.  W.  751. 

<F)   Iicnoranee,  Mlatalce,  Trust,  Fraud,  and 
Coneealment  of  Caas*  •!  Aetton. 

«s»e6  (KyO  Under  Ky.  St  §  2519,  the  grantee 
of  a  deed  could  not  have  it  reformed  for  mistake 
more  tban  10  years  after  the  deed  was  made, 
although  he  did  not  discover  the  mistake  until 
shortly  before  bringing  the  action.— Allen  ▼.  Al- 
len, 183  S.  W.  228. 

(H)  CommeaeeiheBt    of    Aotlon    or    Otkor 
Proeeedinr* 

«Ea>r23  (Tex.Civ.App.)  An  original  petition, 
though  insufficient  on  general  demurrer,  pre- 
vents the  running  of  limitations. — Day  v.  Van 
Horn  Trading  Co.,  183  S.  W.  85. 
^=>I27  (Tex.Civ.App.)  An  amended  petition 
held  not  to  set  forth  a  new  cause  of  action,  al- 
leged in  the  original  petition,  and  an  acrount  at- 
tached thereto  as  an  exhibit  and  the  cause  of  ac- 
tion set  forth  in  the  amended  petition  was  not 
barred  by  limitations.— Day  v.  Van  Horn  Trad- 
ing Co.,  183  S.  W.  86. 

HI.  AOKtrowXEDGMElTT.  HEW 

PROMISE,  AXD  PART 

PATMEITT. 

«=»I63(3)  (Kv.)  Where,  at  the  time  iudorsers 
of  a  note  made  payments  thereon,  such  indors- 
en  were  released  from  liability  by  limitation, 
the  payments  did   not  extend   the   life  of  the 


note  as  to  them,  in  the  absence  of  any  considera- 
tion converting  the  payments  into  an  obliga- 
tion imposing  any  liability  on  them  or  extend- 
ing their  liability.— Fecbheimer  v.  Gfoldnamer, 
183  S.  W.  641. 

LIMITATION  OF  LIABILITY. 

See  Cariiets,  «=9218;   losunmoe,  <S=»530,  621. 

LIQUIDATED  DAMAGES. 

See  Damages,  <S=>79,  80. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIS  PENDENS. 

<Ss»<3  (Ark.)  Since  the  passage  of  Kirby's  Dig. 
{  6149,  abrogating  the  common-law  and  equity 
rnle  of  lis  pendens,  a  suit  affecting  the  title  or 
any  lien  on  realty  is  not  lis  pendens  until  a 
notice  of  its  pendency  is  filed  according  to  the 
statute.- Henry  Wrape  Co.  v.  Cox,  183  S.  W. 
956. 

LIVERY  STABLE  AND  GARAGE 
KEEPERS. 

See  Trial,  «=>251. 

€=>I0  (Ky.)  Where  livery  stable  keepers  let  a 
mule  team  and  driver  to  a  contractor  for  haul- 
age work,  they  were  liable  for  any  damages 
which  the  driver  with  the  team  Inflicted  oy 
negligent  and  unskillful  management,  thereof 
whereby  the  contractor's  property  was  damaged. 
— Foy-Proctor  Co.  v.  Marshall  &  Thorn,  183  8. 
W.  940. 

$=»ll  (Ky.)  Where  livery  stable  keepers  let  a 
team  of  mules  in  charge  of  their  driver  to  haul 
passengers,  one  of  whom  was  injured  by  the 
mismanagement  and  carelessness  of  the  driver, 
the  stable  keepers  were  responsible. — Foy-Proc- 
tor Co.  V.  Marshall  &  Thorn,  183  S.  W.  940. 
9=3 1 2  (Ky.)  Contractor,  who  hired  from  livery 
stable  keepers  mules  and  a  driver  for  haulage 
work,  held  not  liable  in  contract  for  injuries  to 
a  mule  caused  by  its  fall  into  a  bole  near  a 
driveway,  where  there  was  ample  space  over 
which  they  could  have  been  driven  with  safety. 
—Foy-Proctor  Co.  v.  Marshall  A  Thorn,  183 
S.  W.  940. 

LIVE  STOCK. 

See  Carriers,  «=3207-2S0. 

LOAN  BROKERS. 

See  Licenses,  «=s>7;    Usury,  «=>5. 

LOANS. 

See  Pawnbrokers;    Principal  and  Afent,  4a»3, 
106. 

LOGGING  TRAINS. 

See  Commerce,  4=»8. 

LUNATICS. 

See  Insane  Persons. 

MAINTENANCE. 

See  Champerty  and  Maintenance. 

MALICE 

See  Homicide,  «=>167,  168;  Libel  and  Slander, 
9=94;   Malicious  Prosecution,  9=>32. 

MALICIOUS  PROSECUTION. 

See  False  Imprisonment;  Trial.  «=»253,  296. 
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n.  WAKT  OF  PBOBABUB  OAV8B. 

4s>l6  (Ark.)  Want  of  probable  cause  and  malice 
are  essential,  in  order  to  maintain  a  auit  for 
malicious  prosecution.— Price  t.  Morris.  183  B. 
W.  180. 

Absence  of  probable  cansa  ia  eaaential  to  sns- 
taln  an  action  for  malicious  prosecution,  and 
regardless  of  the  malice  which  may  actuate  the 
prosecutor,  he  is  justified  in  taking  the  matter 
before  the  court,  if  he  has  probable  cause  to  be- 
lieve the  defendant  guilty.— Id. 
®=>I6  (Mo.App.)  Want  of  probable  cause  and 
malice  must  concur  to  support  an  action  for 
malicious  proaecution.— Smith  r.  Glynn,  183  S. 

^s>l8(l)  (Mo.App.)  Defendant  in  malicious 
proaecution,  who  knew  that  his  former  wife  and 
plaintifE  had  married  in  Missouri  the  day  after 
the  wife  was  divorced  from  defendant  in  Kan- 
saa,  held  to  hare  probable  cause  for  instituting 

Erosecution  under  Rev.   St  190G,  (  4724,  for 
Qowingly  marrying  the  wife  of  anotner.— Smith 
V.  Glynn,  183  S.  W.  681. 

«=>22  (Ark.)  In  post  office  foreman's  action 
against  the  postmaster  and  an  inspector  for 
malicious  prosecution,  that  defendants  laid  be- 
fore the  TJnited  States  district  attorney  all  the 
material  facts  in  their  possession,  and  that  the 
prosecution  was  instituted  npon  the  attorney's 
advice  given  in  good  faith,  was  a  complete  de- 
fense.—Price  V.  Morris,  183  S.  W.  180. 

€=»23  (Ark.)  Want  of  probable  cause  cannot  be 
inferred  from  the  evidence  of  malice. — Price  v. 
Morris,  183  S.  W.  180. 

m.  MALICE. 

4=>32  (Ark.)  Malice  generally  may  be  inferred 
from  evidence  of  want  of  probable  cause. — Price 
V.  Morris,  183  S.  W.  180. 

V.  ACTIONS. 

€s»64  (Ark.)  Evidence  in  an  action  by  post  of- 
fice foreman  against  a  post  office  inspector  and 
the  postmaster  for  malicious  prosecution  in 
causing  bis  arrest  and  trial  on  a  criminal  charge 
held  sufficient  to  show  malice.— Price  ▼.  Morris, 
183  S.  W.  180. 

$=>7i(3)  (Tex.Civ.App.)  E<vidence  Aeld  sufficient 
to  warrant  submission  of  the  issue  of  malice  in 
suing  out  a  writ  of  sequestration.— Halff  (3o.  y. 
Waugh,  183  S.  W.  839. 

MANDAMUS. 

See   Judgment    Q=»044;     Municipal    Corpora- 
tions, €=>88t. 

I.  NATURE  AND  GROUNDS  IN  GEN- 
ERAI.. 

<Sss>3(2)  (Ark.)  A  party  to  be  entitled  to  man- 
damns  must  show  that  he  has  a  clear  legal 
right  and  no  other  adequate  remedy. — State  v. 
Board  of  Directors  of  Scho<)l  IMst.  of  Ashdown, 
1S3  S.  W.  747. 

<g=»3(4)  (Ark.)  In  yiew  of  Kirby's  Dig.  |  6156, 
held,  that  mandamtis  to  require  the  board  of  di- 
rectors of  a  school  improvement  to  pay  over 
moneys  which  they  bad  unlawfully  loaned  would 
not  lie ;  the  board  not  havint^  possession  of  the 
same.— State  v.  Board  of  Directors  of  School 
Dist  of  Ashdown,  183  S.  W.  747. 

4=9 10  (Ark.)  A  party  to  be  entitled  to  manda- 
mus must  show  that  he  has  a  clear  legal  right 
and  no  other  adequate  remedy.— State  v.  Boanl 
of  Directors  of  School  Dist  of  Ashdown.  183 
S.  W.  747. 

^»I0  (JIo.)  Mandamus  lies  only  where  relator 
has  a  clear  legal  right  to  thing  demanded,  and 
it  is  imperative  duty  of  respondent  to  perform. 
—State  ex  rel.  Poole  v.  City  of  Willow  Springs, 
183  S.  W.  S88.  ^     n  , 


a.  SUBJECTS  AND  FUBPOSE8  OX* 
BKTiTFT. 

(A)  Acta  mmA  Proe«e4lBsa  of  Ooarta. 
JadcM.  aad  Jaateimi  oa««n. 

<^=>28  (McApp.)  The  circuit  court  could  not  by 
mandamus  arbitrarily  compel  the  probate  court 
to  select  a  particular  person  for  the  office  of 
curator  of  the  estates  of  minors,  when,  under 
the  statute  authorizing  appointment  by  the  pro- 
bate court,  its  Judicial  discretion  was  invcdved. 
—State  ex  reL  Young  v.  C!ook,  183  S.  W.  365. 

(■)  Acta  aaA  Proeeedlnca   of  Public    Ofll- 
ccrs  AMd  Boards  Mid  Miuielpmllties. 

^116  (Mo.)  Where  It  does  not  appear  that 
city  can  raise  fund  from  50-cent  levy  mandamus 
will  lie  to  compel  additional  levy  to  pay  judg- 
ment for  couTersioa.— State  ex  rd.  Poole  v. 
City  of  Willow  Springs,  188  S.  W.  580. 

m.  JURISDICTION,  PBOOEEDINGS. 
AND   HET.THr. 

®=>I78  (Mo.)  Judgment  in  mandamus  to  city 
requiring  payment  of  judgment  for  relator, 
without  stating  sum  to  be  applied  to  that  pur- 
pose, held  insufficient  to  sustain  peremptory 
writ.— State  ex  rel.  Poole  t.  (3ty  of  Willow 
Springs,  183  6.  W.  689. 

MANSLAUGHTER. 

See  Homicide. 

MAPS. 

See  Boundaries,  4=»36;    Evidence,  «s»342. 

MARKETS. 

See  Municipal  (Torporations,  «=»720. 

MARRIAGE. 

See  Divorce;  Husband  and  Wife;  Seduction, 
«=>34. 

®=»20  (Mo.)  Agreement  to  cohabit  without  reg- 
ular marriage  in  belief  that  such  is  not  necessa- 
ry does'  not  constitnte  common-law  marriage,  in 
absence  of  subsequent  general,  continued,  public 
recognition  of  relation  as  distinguished  from  oc- 
casional or  incidental  recognition. — State  r. 
Burkrey,  188  S.  W.  328. 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MASTER  AND  SERVANT. 

See  Appeal  and  Error,  «=»877,  1004,  1064; 
Assignments,  ^=>S;  Commerce,  ®=38.  27; 
Courts,  <&=97;  Jury,  <&=>32;  Landlord  and 
Tenant,  €=166;  Livery  Stable  and  Garage 
Keepers,  <S=»10,  11 ;  Negligence,  «=>101 ;  Re- 
lease,   ^^7;     Removal    of    Causes, 


Slaves;    Telegraphs  and  Telephones,  ^>48; 
Trial,  <S=»252,  2dG;    Work  and  Labor. 

II.  SERVICES'  AND    COMPENSATION. 
(B)  IVaiTea  and  Other  Remnnerattoa, 

<@=>80(7)  (Tex.CSv.App.)  la  suit  for  compensa- 
tion by  a  store's  department  manager,  plain- 
tiff's testimony  that  while  he  was  engagea  with 
defendant  it  was  worth  from  $125,000  to  $175,- 
000  was  admissible,  where  defendant  claimed 
plaintiff  had  delayed  making  any  demand  for 
accounting,  while  plaintiff  testified  he  did  not 
because  be  thought  defendaut  was  good. — ^E.  Al- 
kemeyer  Co.  v.  Mc(3ardell,  183  S.  W.  416. 

m.  MASTER'S  SIABIUCTT  FOB  IN- 
JURIES TO  SERVANT. 
<A)   Hatnre  and  Kxtent  ia  Oenoral. 

"£=88  (Ky.)  Where  a  coal  company  which  en- 
gaged plaintiff's  superior  to  remove  timber  re- 
tained control  or  direction  over  the  work,  plain- 
tiff's superior  wag  not  an  independent  eontrac- 
tor,  and  plaintiff  though  hired  by  the  saperior, 
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was  ft  sarvant  of  the  coal  company.— darter 
Coal  Co.  V.  Howard,  183  S.  W.  244. 
«=>88  (Tez.CiT.App.)  Servant   sent  by   master 
to   work  for   third   penon  is,   for  time   beinSi 
aervaot  of  him  who  exercises  direction  and  con- 
trol.—Fink  T.  Brown,  183  S.  W.  46. 
4=a90   (Mo.)  The   care   required    by    a   master 
adjusts   itself  to  the  circnmstances. — Parks  v. 
Central  Coal  &  Coke  Co.,  183  S.  W.  560. 
4=s>96  (Ky.)  Negligence  in  employing  boy  under 
16,  in  violation  of  Ky.  St.  §  331a,  AeU  a  proxi- 
mate cause  of  the  boy's  death,  caoaed  by  being 
struck  by  a  train  in  the  course  of  bis  employ- 
ment.—Kentucky    Utilitiee    Co.    v.    McCarty's 
Adm'r,  183  S.  W.  237. 

(B)  T**Ia,     HawdilBerj'*     Appllanoea,     and 

PI»oea  tor  'Worlc 

«s>IOI,  102(8)  (Ark.)  It  Is  the  master's  duty  to 
use  ordinary  care  to  furnish  his  servants  with 
a  safe  place  of  work,  and  this  dnty  requires  a 
mnstcr,  the  proprietor  of  a  coal  mine,  to  fur- 
nish its  servants  with  a  safe  mode  of  ingress 
and  egress  to  the  place  of  work. — Central  Coal 
&  Coke  Co.  v.  Charles,  183  S.  W.  969. 
®=»IOI,  102(2)  (Mo.App.)  An  employer  is  not 
an  insfurer  of  his  servants'  safety. — Sherwood  v. 
Halpin-Dwyer  Const.  Co.,  183  S.  W.  68". 
«=>I0I,I02(8)  (Mo.App.)  It  is  the  master's 
duty  to  exercise  ordinary  care  to  furnish  the 
servant  with  a  place  to  work  as  safe  as  rea- 
sonably practicable,  considering  the  character 
of  the  service  to  be  performed. — Sherwood  v. 
Hnlpin-Dwyer  Const  Co.,  ]S3  S.  W.  687. 
«=9lOI,  102(2)  (Mo.App.)  A  master  is  not  an 
insurer  of  his  servant's  safety,  belnfr  required 
only  to  pxcrdae  ordinary  care  to  furnish  the 
servant  with  reafmably  safe  appliances. — John- 
son v.  National  Newspaper^'  Ass'n,  188  S^  W. 
1113. 

<e=>r07(l)  (Ky.)  The  fact  that  a  pair  of  Ice 
hooks  or  tongs  loosened  from  a  block  of  ice 
through  the  breaking  of  the  ice  at  the  place 
where  the  hook  had  hold  of  it  was  not  the  re- 
sult of  any  defect  in  the  tool. — Corbin  Ice  & 
Carbonating  Co.  t.  Ellison,  183  S.  W.  649. 
^=»lll(l)  (Tex.Civ.App.)  A  violation  by  a  rail- 
road of  the  federal  Safety  Appliance  Act  is  neg- 
ligence per  se.— Texas  &  P.  Ry.  Co.  t.  Sherer, 
m  S.  W.  404. 

A  railroad's  failure  to  comply  with  Vernon's 
Sayles*  Ann.  Civ.  St  1914,  art  6713,  making 
It  unlawful  for  carriers  to  use  any  car  unpro- 
vided with  sufficient  handholds,  is  negligence 
per  se.— Id. 

4=s>ll8(8)  (Ky.)  Employer,  whose  servants  are 
removing  blasted  rock  with  a  steam .  shovel,  is 
under  no  oblifstion  to  furnish  slafe  pl^ce  to 
work ;  that  being  impossible  owing  to  the  char- 
acter of  the  work.— J.  M.  Hassett  &  Ca  ▼. 
Richardson,  183  S.  W.  900. 

(C)  Methoda  At  "Wortt,  Rale*,  and  Order*. 

9s»l37  (Ky.)  Railroacl  company  KM  to  owe 
employe  removing  ashes '  from  tracks  thity  of 
having  lookout  maintained  and  giving  warning 
of  the  approach  of  trains. — McCalley's  Adm'r  v. 
Chesaiienke  &  O.  Ry.  Co.,  183  S.  W.  234. 
^=»I37(4)  (Mo.App.)  Failure  of  those  in  charge 
of  a  train  to  give  sictsIs  on  propelling  it  through 
the  yards  held  negligence.— Walker  v.   Wabash 

R.  do.,  183  s.  w.  em. 

«=9l37(4)  (Mo.App.)  The  duty  of  a  locomotive 
engineer,  who  sees  a  section  man,  track  worker. 
or  switchman  on  the  track,  to  give  warning  of 
the  engine's  approach,  does  not  arise  until  he 
sees  that  the  other  will  not  ptotect  himselt — 
Newkirk  v.  Pryor,  183  S.  W.  682. 

Locomotive  engineer,  who  failed  to  use  rea- 
sonable care  to  sound  his  whistle  after  seeing 
another  railroad  employ^  on  the  track,  held  neg- 
ligent.—Id. 


«B>I39  (Tex.Civ,App.)  Negligence  «f  railro«d 
company  in  letting  down  a  car  unattended  by 
switchman,  held  no  ground  for  recovery  where  it 
was  not  cause  of  injury  to  plaintiff  who  was 
crushed  between  the  running  board  of  such  car 
and  the  one  on  which  he  was  riding.— Southern 
Pac.  Co.  v.  Evans,  183  S.  W.  117. 

(D)   Warnlnar  and  Inatrnetliiar  Servant. 

®=»I55(1)  (Ky.)  Employer,  whose  servants  are 
removing  blasted  rock  with  a  steam  shovel,  is 
under  no  duty  to  warn  them  of  the  danger  from 
(ailing  rock,  such  dangers  being  obvious  to  any 
ordinarily  prudent  man.— J.  M.  Hassett  &  Oo. 
V.  Richardson,  183  S.  W.  900. 

(B)  Fellovr   Servants. 

«=>I89(3)  (Tenn.)  A  railroad  section  foreman 
is  a  superior  servant  to  the  laborers  in  his  gang 
and  a  vice  principal— AUen  v.  Chamberlain^ 
183  S.  W.  1(B4. 

A  railroad  whose  section  hand  was  injured, 
while  riding  on  a  hand  car,  by  the  negligence 
of  the  foreman  of  the  section  crew  in  applying 
a  brake,  held  not  liable;  such  .employ^  being 
fellow  servants.— Id. 

^=>I99  (Ky.)  Haulage  mule  drivers  in  a  coal 
mine  on  different  entnes  without  communicatioB 
with  tech  other  except  aa  they  might  meet  in 
the  main  entry  were  not  "fellow  servants."— 
McHenry  Coal  Co.  v.  Robinson,  183  S.  \V.  489. 

(F}  RIska  Aasnmed  by  Servant. 

^»2I7  (Ky.)  An  employ^  working  on  a  logging 
train  does  not  assume' the  risk  of  injury  from  a 
defective  coupling  unless  the  defect  was  known 
to  and  appreciated  by  him,  or  was  so  obvious 
that  an  ordinarily  prudent  person  would  have 
observed  and  appreciated  it.--Cart«r  Coal  Co.  v. 
Howard,  183  S.  VV.  244. 

<S=2I7(11)  (Ky.)  Where  the  place  where  a 
servant  works'  is  hazardous,  but  he  is  famil- 
iar with  such  condition  and  without  G(»iiplaint 
continues  to  work,  he  aaeumes  the  risk.— Corbin 
Ice  &  Carbonating  Co.  v.  Ellison,  183  8.  W. 
640. 

^=9217(2)  (Ky.)  Track  laborer  does  not  assume 
the  risk  of  injury  from  coal  falling  from  the 
tender  of  a  passing  train  merely  because  he 
has  in  the  past  noticed  coal  negligently  loaded 
so  fall.— Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  v. 
Clayboume's  Adm'r,  183  S.  W.  003. 
4=>2I8(4)  (Ark.)  A  minor  servant  assumes  the 
risks  of  oangWB  ordinarily  incident  to  his  em- 
ployment, though  he  is  inexperienced  in  the 
work,  »*erB  the  master  properly  instructs  and 
warns  and  makes  him  appreciate  the  dangers  of 
the  service.— Pekin  Cooperage  Co.  v.  Mixon,  183 
S.  W.  524. 

«=»2t9(5)  (Ky.>  A  teamster  required  to  back 
his  wagons  into  a  shed  assumes  all  risk  of  in- 
iJury  resulting  from  the  lowness  of  the  shed's 
roof ;  the  defect  being  perfectly  obvious. — Poyn- 
tcr  r.  Alfred  Struck  Co.,  183  S.  W.  461. 
9=»2 19(14)  (Ky.)  Servant  engaged  in  removing 
blasted  rock,  the  supporting  earth  from  which 
has  been  removed,  assumes  the  risk  of  the  ob' 
vions  dancer  of  falling  rock.— J.  M.  Hassett 
ft  Co.  T.  Richardson,  183  S.  W.  900. 
@=>226  (Ark.)  A  servant  does  not  assume  the 
risk  of  his  master's  negligence,  though  he  might 
have  discovered  the  danger  by  the  exercise  of 
ordinary  care.— iMosley  v.  Mohawk  Lumber  Co^ 
188  S.  W.  187. 

<0)  Contrlbatory  Mevllvenoe  of  Servant. 

9=>229  (Mo.)  The  care  required  by  a  servant 
adjusts  itself  to  the  circumstances.— Parks  v. 
Central  Coal  &  Coke  Co..  183  S.  W.  560. 
9=>229  (Mo.App.)  It  is  the  duty  of  a  servant  to 
use  devices  installed  for  bis  safe^,  and  to  ex- 
ercise   ordinary    care    to    avoid    injury.— John- 
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Mm  T.  National  Newspapers'  Aas'n,  188  S.  W. 
1113. 

4s>23l(2)  (Ky.)  A  loader  In  a  mine  can  rely 
on  bis  superior's  assurance  of  safety  of  the 
place,  unless  the  dnngpr  is  obvious. — North  East 
Coal  Co.  V.  Sctzer,  183  S.  W.  563. 
9s>234(l)  (Mo.App.)  A  servant  is  chareed  with 
notice  of  the  dangers  arising  from  the  opera- 
tion of  moving  machinery.— Johnson  ▼.  National 
Newspapers'  Assn,  183  8.  W.  1113. 
4i»235(2)  (Mo.App.)  Where  the  servant,  mas- 
ter, and  another,  in  trying  to  start  an  engine, 
changed  the  spark  and  throttle  frequently,  and 
the  servant  was  injured  by  badc-firing,  he 
could  not  rely  on  the  throttle  being  where  he 
had  placed  it,  and  it  was  negligence  for  him 
not  to  ascertain  its  position.— Keller  v.  Blur- 
ton,  183  S.  W.  710. 

«s>238(3)  (Ky.)  Teamster  who  stood  in  the  bed 
of  his  wagon  behind  the  seat  which  escaped  the 
roof  by  only  a  few  inches  held  guilty  of  negli- 

FBnce  by  so  backing  his  wagon  into  the  shed.— 
oynter  t.  Alfred  Struck  Co.,  183  S.  W.  i61. 
«=>239  (Ky.)  A  servant,  negligently  placing 
ice  hooks  so  near  edge  of  block  that  they  were 
likely  to  pull  loose,  held  to  have  selected  an  un- 
safe method,  and  guilty  of  contributory  negli- 
gence, defeating  his  recovery.— Corbin  Ice  & 
Oarbonating  Co.  y.  EUlison,  183  S.  W.  549. 
®=>239  (Mo.App.)  Save  In  case  of  emergency,  a 
servant  is  not  j^ustified  in  placing  himself  in  a 
position  of  peril. — Johnson  v.  National  News- 
papers' Ass'n,  183  S.  W.  1113. 

The  foreman  of  a  pressroom,  who  bad  charge 
of  all  operations,  held  guilty  of  negligence  pre- 
cluding recovery  for  injuries  to  his  hand,  which 
he  placed  close  to  the  cylinder  withont  taking 
any  precautions  to  prevent  starting  of  the 
presses  or  require  warning. — Id. 
^»243(5)  (Ky.)  A  master  cannot  defeat  a  serv- 
ant's personal  injury  action  by  showing  a  vio- 
lation of  a  rule,  where  the  master  had  acquiesc- 
ed in  the  servant's  disregard  of  it. — ^Fluhart 
Colleries  Co.  v.  Meek,  183  S.  W.  409. 
€s»248  (Mo.App.)  A  railroad  was  not  liable 
under  the  humanitarian  rule  for  death  of  its 
carpenter,  who,  before  the  train  arrived,  went 
down  the  track  embankment,  and  then  came  up 
close  in  front  of  the  engine. — Newkirk  v.  Pryor, 
183  8.  W.  682. 

(H)  Aotlons. 

«=»>256(1)  (Tei.CivA^ijp.)  In  a  railroad  em- 
ploye's action  for  injuries,  allegations  of  the 
pedtion  held  sufficient  to  plead  a  cause  of  ac- 
tion under  Vernon's  Sayles  Ann.  Civ.  St.  1914, 
art.  6713,  providing  that  it  shall  be  unlawful 
for  any  common  carrier  to  use  in  moving  inter- 
state traffic  cars  unprovided  with  sufficient  and 
secure  handholds.— Texas  &  P.  Ry.  Co.  v.  Sher- 
er,  18^  a.  W.  404. 

«s>258(15)  (Ky.)  The  i>etition  in  a  servant's 
action  for  injury  in  a  mine,  held  to .  sufficiently 
charge  that  the  accident  resulted  from  negligent 
failure  to  furnish  a  safe  place. — North  East  Coal 
Co.  V.  Setzer,  183  S.  W.  653. 
9=3258(18)  (Mo.App.)  A  petition  in  an  action 
for  the  death  of  an  employ^  run  down  by  a 
train  held  to  charge  negligence  in  failing  to 
warn  deceased  and  not  defective,  though  show- 
ing that  deceased  might  have  seen  the  train. — 
Walker  v.  Wabash  R.  (>>.,  183  S.  W.  636. 
4=9258(16)  (Mo.App.)  A  petition  for  injuries  to 
a  quarryman  held  to  charge  the  employers  with 
negiigence  in  failing  to  remove  rock  likely  to 
faU  from  any  part  of  the  wall. — Sherwood  v. 
Halpin-Dwyer  Const.  Co.,  183  S.  W.  6S7. 

<S=3265  (Ky.)  A  servant,  seeking  to  recover 
from  the  master  for  personal  injuries,  has  the 
burden  of  proving  negligence  on  the  part  of  the 
master  producing  the  injury. — Brandenburg  t. 
Louisville  &  N.  B.  Co.,  183  S.  W.  246. 

4=>276  (Ark.)  Evidence  held  to  warrant  jury 
in  finding  that  foreman  operating  oar  on  whieh 
plaintiff  was  riding,  shoved  the  battery  on,  caus- 


ing the  car  to  jerk  violently  and  throw  plaintiS 
from  his  seat. — Kansas  City  Southern  Ry.  Co. 
V,  Burton,  183  S.  W.  188. 

^=>276  (Ky.)  In  action  by  servant  injured 
tvhen  be  fi^l  from  a  hand  car  on  which  be  and 
others  were  riding  to  work,  evidence  held  insuffi- 
cient to  show  that  the  cause  of  his  injury  was 
the  negligent  overcrowding  of  the  car. — Branden- 
burg V.  Louisville  &  N.  R.  Co.,  183  S.  W.  246. 
4=>276  (Tex.Civ.App.)  In  action  by  workman 
sent  by  employer  to  repair  defendants'  boiler, 
evidence  hM  to  support  jury's  finding  that 
plaintiff  remained  subject  to  direction  and  con- 
trol of  employer.r-Fink  v.  Brown.  183  S.  W.  46. 
9s>278(21)  (Ky.)  In  a  servant's  action  for  in- 
jury, .evidence  held  not  to  show  that  defendant 
failed  to  furnish  him  sufficient  and  necessary 
help  to  perform  the  duties  required  of  him. — 
Corbin  Ice  &  Carbonating  CjO.  v.  Ellison,  183 
S.  W.  549. 

9=>278  (20)  (Mo.App.)  In  an  action  against  a 
railroad  for  its  carpenter's  death  on  a  track, 
evidence  held  sufficient  to  sustain  finding  that 
decedent  was  on  the  track  long  enough  after 
his  discovery  to  have  been,  warneid. — Newkirk  v. 
Pryor,  183  S.  W.  682. 

9=>278(19)  (Mo.App.)  In  an  action  against  a 
railroad  for  its  carpenter's  death  on  the  tra(^, 
evidence  held  sufficient  to  justify  finding  that 
the  carpenter's  foreman  was  negligent  in  order- 
ing him  to  go  down  the  track. — Newkirk  r.  Pry- 
or, 183  S.  W.  682. 

<S=>278(10)  (Mo.App.)  Evidence  held  insuffi- 
cient to  show  the  master's  failure  to  provide  a 
safe  place  to  work  by  negligence  in  inspecting 
a  quarry  wall  or  removing  loose  rock. — Sher- 
wood V.  Halpin-Owyer  Const  Co.,  183  S.  W. 
687. 

9sb270(5)  (Ho.App.)  In  an  action  for  injuries 
to  a  servant  while  cranking  an  automobile,  evi- 
dence held  insufficient  to  show  that  the  master 
advanced  the  spark,  causing  back-firing  and 
breaking_the  servants  arm.— KeUer  v.  Blurton, 
183  STW.  710. 

«=>278(6)  (Tex.Civ.App.)  In  a  freight  brake- 
man's  action  for  injuries  through  breaking  of 
a  handhold,  evidence  held  to  support  the  jury's 
answers,  favorable  to  plaintiff,  to  the  special 
issues  of  defendant's  negligence  and  proximate 
cause.— St  Louis,  B.  &  M.  Ry.  Co.  v.  Bell,  183 
S.  W.  823. 

$=>279(4)  (Ky.)  In  a  mule  driver's  action  for 
injuries  against  a  coal  company,  evidence  held 
sufficient  to  show  that  either  the  negligence  of 
a  flagman  or  of  another  mule  driver  caused  the 
accident.— McHenrj  Coal  Co.  v.  Robinson,  183 
S.  W.  489. 

€=^284  (Ky.)  Where  plaintiff  claimed  that  be 
was  a  servant  of  the  defendant  coal  company, 
and  that  his  immediate  superior  was  not  an  inde- 
pendent contractor,  the  question  whether  his 
superior  was  an  independent  contractor  held 
for  the  jiwy.— Carter  CoaJ,  Co.  t.  Howard,  183 
S.  W.  244. 

<e=>284  (Tex.Civ.App.)  Whether  servant  sent  by 
employer  to  repair  defendants'  boiler  was  sub- 
ject to  direction  and  control  of  his  master  oi 
of  defendants  held  for  the  jury. — Fink  v.  Brown, 
183  S.  W.  46. 

®=3286  (Ark.)  In  an  action  for  injuries  from 
falling  from  a  motor  car  and  being  run  over  by 
a  push  car,  negligence  of  defendant  hM,  under 
the  evidence,  for  the  jury. — Kansaa  C^ty  South- 
ern Ry.  Co.  V.  Burton,  183  S.  W.  189. 
«=3286(19)  (Ark.)  In  action  for  injunes  receiv- 
ed by  coal  miner  proceeding  down  a  slope  who 
was   struck  by  coal  cars,  the  question  of  the 


negligence   of   the   master  held  for   the  jury.- 
W.  069. 


Central  Coal  &  Coke  Co.  v.   (Charles,  183  S. 


<S=>286(19)  (Mo.)  In  an  action  by  plaintiff,  who 
bad  charge  of  loading  coal  cars  on  mine  cage, 
question  whetiier  other  servants  were  negligent 
in  letting  down  a  loaded  car  when  plaintiff  and 
his  helper  were  already  h^dUiV.^Btt  car  and 
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there  were  Empties  on  tlie  track  which  would 
cause  a,  block,  held  for  the  jur.v.— Parka  t.  Cen< 
tral  Coal  &  Coke  Co.,  188  S.  W.  660. 

«s»286(31)  (Mo.Aipp.)  In  suit  ai^inst  a  rail- 
road for  death  of  its  carpenter,  struck  by  a  lo- 
comotive, whedier  negligence  ot  the  engineer  or 
of  the  carpenter's  foreman  was  shown  held  for 
tbe  jury.— Newkirk  ▼.  Pryor,  183  8.  W.  682. 

Locomotive  «igineer,  knowing  ttiat  men  work- 
ing about  a  pompliouse  were  not  track  worlcers, 
was  not  aa  a  matter  of  law  absolved  from  all 
duty  to  give  warning  of  liis  approach  at  20 
miles  an  hour  or  over. — Id. 
$s=>286(39)  (Mo.App.)  Foreman  of  carpenters 
repairing  railroad  pump  house,  who  directed  a 
carpenter  to  go  down  the  trade  knowing  a  train 
was  overdue,  held  not  free  from  negligence  as 
,a  matter  of  law.-^«wkiik  v.  Pryor,  183  S.  W. 
682. 

<S=»286(3)  (Mo.App.)  'Hie  question  whether  the 
master  has  performed  tbe  duty  of  providing  a 
safe  place  to  work  is  ordinarily  for  the  jury. — 
Sherwood  v.  Halpin-Dwyer  CoQst  Co,,  183  S. 

'«=»286  (Tex.Civ.App.)  In  an  action  by  a 
awitchman  injured  between  the  running  boards 
of  two  cars,  evidence  held  to  raise  the  issue  of 
negligence  #ith  respect  to  defective  drawheads 
or  coupling  appliances  allowing  the  cars  when 
switched  to  come  too  close  together  on  strik- 
ing.—Southern  Pae.  Co.  V.  Bvana,  188  8.  W. 
117. 

In  an  action  by  i^  awitchman  injured  when  a 
car  was  let  down  against  the  cars  on  which  he 
was  riding,  the  question  of  negligence  in  pro- 
pelling the  last  car  at  an  excessive  speed,  held 
not  raised  by  the  evidence  and  improperly  anb- 
mitted.— Id. 

«:s>286(13)  (Tex.Oiv.App.)  Under  the  common 
rule  for  establishing  negligence,  where  there  was 
evidence  that  the  railroad  car  on  which  a 
switchman  was  injured  by  breaking  of  a  hand- 
bold  had  been  debvered  to  the  employing  com- 
pany very  recently,  and  that  the  defect  could 
not  have  been  discovered  by  a  customary  care- 
ful inspection,  question  of  oie  road's  negligence 
waafoc  tba  iuFy.-,-X«xaB &  P..  By.  Go.  y.  Sherer, 
183  S.  W.  404. 

«=3287(8)  Ctenn.)  Where  the  facta  are  stated, 
the  qoQstion  whether  a  person  ia  «  fellow  aerv- 
ant  or  a  auperior  is  of  law  for  the  court.— Al- 
len V.  Chamterlain,  183  S.  W.  1034.  j 
4=>289  (Ark.)  In  an  action  for  injuries  from 
falling  from  a  motor  car  and  being  run  over  by 
a  push  car,  contributory  negligence  oi  pUrintiff 
held,  under  the  evidence,  for  the  jury.~Kantas 
City  Southern  By.  Co.  v.  Burton,  183  S.  W. 
18». 

«s>288(34)  (Ark.)  In  action  for  injuries  receiv- 
ed .by  coal  min«r  proceeding  down  a  slope  who 
was  struck  by  coal  cars,  the  question  of  the 
contributory  negligence  of  the  miner  held  for 
the  jury.— Central  Coal  &  Coke  Co.  v.  Charles, 
183  8.  W.  969. 

•s>28S(S4)  (Mo.)  In  an  action  for  injuries  re- 
ceived by  plaintiff,  who  loaded  coal  cars  on 
mine  cage,  whether  be  was  negligent  in  not 
avoiding  a  second  loaded  car  following  the  one 
he  was  handling  held  for  the  jury. — Parka  v. 
Central  Coal  &  Coke  Co.,  183  S.  W.  560. 

Whether  plaintiff,  who  was  crushed  between 
two  coal  cars,  it  being  his  duty  to  load  cars  on- 
to the  cage,  acquiesced  in  the  pusher  sending 
down  the  second  car  held,  under  the  evidence, 
for  jury.— Id. 

«=»289(40)  (Mo.App.)  In  suit  against  a  rail- 
road for  death  of  its  carpenter,  whether  deceased 
.left  and  returned  to  the  track  close  before  an 
engine,  or^  ratnained  on  the  track  at  all  times, 
thus  making  opportunity  to  apply  the  humani- 
tarian rule,  was  for  the  jnty.— Newkirk  v.  Pry- 
or, 183  8.  W.  632. 

4=s>295(l)  (Mo.App.)  'Where,  in  servant's  so  it 
■for  injuries  in  cranking  master's  automobile,  the 


court  instructed  that  if  the  injury  resulted  from 
a  mere  accident,  or  unknown  cause,  or  any  cause 
other  than  defendant's  advancing  the  spark 
throttle,  to  find  for  the  master,  the  defense  of 
assumption  of  risk  was  sufficiently  presented.— 
ICeller  v.  Blurton,  183  S.  W..  710. 
9=>296(1)  (Mo.App.)  Instruction,  in  servant's 
action  for  injuries  while  cranking  master's  au- 
tomobile, held  not  erroneona  for  covering  whole 
case  and  omitting  defense  of  contributory  neg- 
ligeiioe,  where  it  required  a  finding  that  plain- 
tiff was  exercising  due  care,  especially  in  view 
of  other  instructions  given  on  defendant's  re- 
quest.—Keller  V.  Blurton,  183  8.  W.  710. 
<&=>297  (TiBX.Clv.App.)  Where  Jury  found  in- 
jured workman  guuty  of  contributory  negli- 
gence generally,  but  that  such  negligence  was 
not  proximate  cause,  latter  finding  held  not  nn- 
warranted.— Fink  t.  Brown,  183  8.  W.  46. 

Where  specific  acts  of  contributory  negli- 
gence were  pleaded,  and  ju^  found  plaintiff 
not  guilty  thereof,  general  finding  of  fiiilure 
to  exercise  care  held  immaterial. — la. 

IV.  XiXABiurrES  fob  injuries  to 

THIRD  PERSONS. 
(A)  Acta  or  Omlaaions  of  gerrant. 

«=s302  (Ky.)  Where  a  chauffeur  made  a  side 
trip  of'  savaral  blocks  from  a  main  trip  of  one 
block,  on  an  errand  of  his  own,  and  at  a 
point  twice  as  far  from,  and  beyond,  the  place 
to  which  he  was  directed  to  go,  as  the  garage,  an 
accident  occurred,  he  was  not  in  his  master's 
employ,  as  his  acts  constituted  an  abandon- 
ment of  his  service. — Eakin's  Adm'r  v.  Ander- 
son, 183  8.  W,  217. 

<S=>302(2)  (Mo.App.)  To  make  a  master  liable 
for  the  act  of  his  servant  the  servant  must  be 
employed  at  the  time  In  the  proper  course  of 
the  employment. — 8.  W.  Noggle  Wholesale  & 
Mfg.  Ca  V.  Sdlen  &  Marquis  Hoofing  Co.,  183 
8.  W.  659. 

«s>308  (Mo.Apt>.)  There  oonld  be  no  recogni- 
tion by  defendant  of  the  authority  of  its  fore- 
man to  do  an  act  outside  his  employment  nnless 
defendant  knew  the  circumstances.— S.  W.  Nog- 
gle Whrieaale  As  MfK.  Co.  v.  Sellers  &  Marquis 
Roofing  Co.,  183  8.  W.  659. 

"  (O)  AotloaB. 

«:3a338(3)  (Mo.App.)  In  tenant^«  action  for 
damages  to  merchandise,  evidence  held  not  to 
sustain  referee's  finding  that  the  cutting  of  a 
hole  in  'the  roof  was  within  scope  of  the  author- 
iiv  of  foreman  of  defendant  roofing  company.— 
8.  W.  Xoggle  Wholesale  &  Mfg.  Co.  v.  SeUera 
4  Marquis  Boofing  Co.,  1^  S.  W.  659. 

MEASURE  OF  DAMAGES. 

See  Damages,  «=»9& 

MECHANICS'  UENS, 

VH.  ENFORCEMEM  T. 

«=»27l(ll)  (Tez.Civ.App.)  Petitions  seeking  to 
establiBh  liability  by  reason  of  mechanics*  liens 
held  bad  for  failing  to  show  the  amount  of  the 
contract  price  unpaid  to  the  contractor  at  the 
time  of  the  notice,  or  the  amounts  thereafter 
paid  to  him.— General  Bondinir  &  Casualty  Ins. 
t^.  V.  MeCurdy,  183  S.  W.  706. 
€=3271(14)  (Tex.Civ.App.)  Petitions  seeking;  to 
4»tabli8n  liability  by  reason  of  mechanics'  liens, 
held  bad  for  failing  to  allege  date  of  giving  no- 
tice.—General  Bonding  &  Casnalty  Ins.  Co.  T. 
McCurdy,  183  S.  W.  796. 

MERGER. 

See  Contracts,  €=>245. 
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MILK  VENDORSw 

'      MINES  AND  MINERALS. 

See  Hatter  and  Serront,  «=»190, 

MINORS. 

See  Inftinta. 

MISDEMEANOR. 

See  Criminal  Law,  «=>80. 

MISREPRESENTATION. 

See    CorporationB,    ^aSO;     Falae    Pretenaea; 
Fraad;   Sales. 

MISTAKE 

See  limitatioii  of  Actioni,  ^=>96;    Payment, 
^=»84,  85;   Reformation  of  Instruments,  4=» 

"'  "■       MODIFICATION. 

See  Insurance,  4s»144. 

MONEY  PAID. 

See  Schocds  and  Scliool  Districts,  «s>e3 ;   Tax- 
ation, «s>588. 

MONEY  RECEIVED. 

See  Payment,  «=3S4-89. 

MONOPOLIES. 

H.  TBXTBTB    Ain>    OTHEB    OOMBINA- 

TXOMS  IN   RESTBAINT 

OF  XBASE. 

«ss>l7  (Tes.C!iT.App.)  A  contract  whereby  a 
brewing  company,  in  consideration  of  plaintifTs 
agreement  to  pay  its  agent's  debt,  gaye  idaintiff 
the  exclusive  right  to  sell  its  beer  in  Orange 
county,  held  not  violative,  as  a  conspiracy  in  re- 
straint of  trade,  of  the  Texas  Anti-Trust  Act, 
arts.  7796,  7797,  and  7798.— Woods  ▼.  Ameri- 
can Brewing  Aes'n,  183  S.  W.  127. 

MORTGAGES. 

See  Chattel  Mortgages;    Corporations,  4se>478, 
657;    Evidence,  «cs>441. 

I.  BEQmSITES   AND   VAI^IDITT. 

<A)  Natare  and  Basvnttals  of  CoaveTanoas 

as    SeoarttT. 

^s>33  (Mo.App.)  A  transaction,  whereby  plain- 
tiff loaned  money  to  defendant,  receiving  a  con- 
veyance of  the  defendant's  land  and  giving  a  ti- 
tle bond  to  reconvey  under  penalty,  held  a  mort- 
gage obligating  plaintiff  to  make  reconveyance  on 
payment.— Heck  v.  Watkina,  183  S.  W.  351. 

(C)  Bxeeatlon  and  DelivarT-. 

^^74  (Ark.)  In  a  suit  to  set  aside  mortgages 
securing  notes  as  a  cloud  on  plaintiff's  title, 
evidence  hM  to  warrant  finding  that  the  mort- 
gages and  notes  were  delivered  under  an  agree- 
ment that  they  should  not  be  effective  unless  the 
loan  was  procured. — ^Deming  Inv.  C!o.  v.  Echols, 
183  S.  W.  105. 

m.   0ON8TBVGTION    AlfS    OPERA- 
TION. 

<C)  Propertr    MortvaK«d,   and  Batatas   of 
Parties  Therein. 

«=»I37  (Ark.)  The  naked  legal  title  to  land  in- 
cluded in  a  mortgage  or  deed  of  trust  passes  to 
the  mortgagee,  or  to  tlie  trustee  to  make  the 
security  available  in  the  payment  of  the  debt 
and  for  no  other  purpose,  and  the  beneficiary 
does  not  acquire  title  absolute,  except  on  fpre- 
jlosure,  as  the  law  requires.— Forman  v.  Q.  D. 
IloUowaj  &  Son.  isa  6.  W.  763. 


(D)  Uea  aad  Prlorltr. 

4=»151  (Ky.)  Mortgage  on  timber  to  which  the 
buyer  had  no  title  held  prior  to  the  claim  of 
the  buver  for  money  paid  for  stftTea  manufac- 
tured from  the  timber  after  the  mortgage  was 
recorded.— Early  v.  Meadow,  183  S.  W.  i2d. 
«=>ISI(6)  (Tex.)  A  judgment  creditor  is  not  a 
bona  fide  purchaser,  and  stands  only  in  the  shoes 
of  his  debtor,  and  hence  his  lien  is  inferior  to  a 
prior  deed  of  trust,  though  through  mutual  mis- 
take a  release  of  trust  deed  purporting  to  re- 
lease the  lands  and  reciting  payment  of  tli« 
whole  debt  was  given.— First  State  Bank  of 
Amarillo  v.  Jones,  183  S.  W.  874, 
«=>I74  (Mo.App.}  Under  Rer.  St.  1909.  I 
2809,  providing  that  instruments  affecting  land 
shall  be  recorded,  an  unrecorded  agreement  of 
the  mortgagor  of  land  witili  the  mortgagee  to 
pay  higher  interest  for  an  extension  was  not 
binding  upon  a  subseqneat  purchaser  without 
notice. — Voelpel  t.  Pbaanix  Hut  Life  Ins.  Co, 
183  S.  W.  679. 

IV.  BIGHTS  ANB  T.TABIXITIEg  OF 
FABTIES. 

®=>I96  (Ark.)  The  mere  fact  that  a  mortgagor 
in  possession  cuts  timber  upon  the  land  does 
not  alone  constitute  him  a  willful  trespasser, 
but  that  depends  upon  the  circumstances  as  to 
whether  hia  act  was  in  good  faith,  and  whether 
it  resulted  in  injury  to  the  mortgagee.- For^ 
man  v.  Q.  D.  HoUoway  &.  Son,  183  S.  W.  763. 

VL   TBANSFEB  OF  PBOFEBTT  MOBT- 

QAGES  OB  OF  EQUITT  OF 

BESEKPTXON. 

«s>292(8)  (MaApp.)  In  suit  by  a  buyo'  of  land 
against  the  seller's  ifaortgagee  to  recover  inter- 
est and  bonus  paid  under  protest  on  the  mort- 
gage note,  whether  the  buyer,  when  he  purchas- 
ed, had  linowledge  of  the  extension  agreement 
between  seller  and  mortgagee  calling  for  higher 
interest  A«Id  for  the  jury.- Voelpel  ▼,  Ph«eniz 
Mut.  Life  In*.  Co.,  183  S.  W.  679. 

X.  FOBECLOSUBE  BY  ACTION. 
(B)  RlKkt  to  Fovealoaa  and  Defensea. 

«=>40l(3)  (Tex.C5iT.Aw).)  Under  Rev.  St  1911, 
art  7094,  providing  that  taxes  fully  paid  on 
land  under  a  mistaken  description  shall  be  a 
f  nil -discharge  of  taxes  due,  there  was  no  de- 
fault under  a  deed  of  trust  which  provided  that 
failure  to  pay  taxes  should  mature  the  secured 
notes,  where  the  mortgagor  had  paid  his  taxes 
in  full,  but  according  to  an  etroneous  descrip- 
tion.— Downs  v.  Wilson,  183  S.  W.  SOB. 

(K)   DeflolenOT  aad  Personal  UabiUtr. 

«E»5«I  (Ky.)  Under  Ky.  St  IS  2364,  2366.  held 
liiat  on  mortgage  sale  for  less  than  the  amount 
of  the  debt,  the  mortgagee  may  file  a  supple- 
mentary petition,  aslung  sale  of  the  equity  of 
the  redemption  under  decree  of  the  court — 
Rogers  v.  Beam's  Ex'r,  183  S.  W.  930. 
«=»5«2  (Ky.)  Under  Ky.  St  {|  2364,  2365.  held 
that  upon  mortgage  sale  fw  lees  dian  the 
amount  of  the  debt,  the  mortgagee  may  issue 
execution  for  balance  of  the  judgment  and  have 
it  sold  under  the  execution. — Rogers  v.  Beam's 
Ex'r,  183  S.  W.  930. 

XL   REDEMPTION. 

<gs=)593  (Ky.)  Under  Ky.  St  f|  2864,  2366,  htM 
that,  on  sale  of  mortgaged  real  property  for 
less  than  amount  of  judgment  debt,  mortgagor, 
before  order  directing  its  sale,  may  by  selling 
his  equity  of  redemption,  defeat  right  of  judg- 
ment creditor  to  subject  it  to  sale  for  balance 
due.— Rogers  v.  Beam's  Ex'r,  183  8.  W.  980. 

MOTIONS. 

See  Appeal  and  Krror,  «=»286,  301;  Criminal 
Law,  <&=3919-957;  Judgment,  «=»138,  150; 
New  Trial,  «=>116-128;    Pleading.  «a3Sl- 
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MOTIVE 

8m  Criminal  Lew,  ^b371  ;   Homicide,  «s»106k 

^'       MOVING  PICTURES. 

S«e  Sunday,  4s>28.  * 

MUNICIPAL  CORPORATIONS. 

See  Adverse  Possession,  ®=38,  9;  Arrest,  ®=> 
63;  Constitutional  Law,  «=3l43;  Counties ; 
Indemnity,  9=>13;  Jury,  4=3l9;  Manda- 
mus, ^=>116;  Schools  and  School  Districts; 
Street  Ballroads;  Trial,  «=»3;  Waters  and 
Water  Courses,  «=>194,  206. 

I.  OBEATION.    AIiTEBATIOir,    EZXST- 
ENOS.  AITD  X>X8SOI<TnnOH. 

(A)  Iseorporation    and    iBetdeata    of   Bz- 

lateaoe. 

4s>l8  (MoJlpp.)  Where  a  municipal  corpora- 
tion was  alleged  to  be  illegally  formed  by  in- 
cluding plaintiff's  lands  witiiin  its  limits,  it 
was  material  on  question  of  his  laches  in  as- 
serting such  illegality,  when  the  effort  to  as- 
sess taxes  against  the  property  was  made;  that 
being  the  first  assertion  of  corporate  authority 
over  his  lands.— State  on  Inf.  of  Bates  ex  reL 
Center  Creek  Mining  Co.  v.  City  of  Carter- 
ville,  183  S.  W.  1093. 

Relator,  who  owned  land  for  over  40  years 
after  the  incorporation  of  a  mnnieipallty  whose 
limits  included  his  lands,  and  the  only  objection 
to  the  validity  of  the  incorporation  was  made 
thereafter  to  the  assessment  and  collection  of 
taxes  against  liis  lands,  conld  not  have  the  act 
of  incorporation  declared  invalid,  being  guilty 
of  laches^— Id. 

(B)  Territorial    Bxtcnt  aad    SubdlTlstons. 

Anokoxatlon,  CoiuioIldatloB,  aad 
DlTisloa. 

•s>35  (MoJlpp.)  Whether  a  landowner  owned 
his  land  on  the  Incorporation  of  the  municipal- 
ity or  tliereafter  purcliased  it,  he  was  charge- 
able with  notice  that  it  was  included  within 
the  limits  ot  the  city.— State  on  Inf.  of  Bates 
«x  reL  Center  Creek  Mining  Co.  v.  City  of  Car- 
terville,  183  S.  W.  1093. 

(O  AmcBdment.  Repeal,  or  Porteltare  •( 
Charter,  aad  Dlasolotloa. 

«s»4S  <Tez.CivJt.pp.)  The  giving  of  notice  of 
contest  required  by  Vernon's  Sayles'  Ann.  Civ. 
St.  1914,  art.  3061,  fceld  under  articles  3077, 
3078,  necessary  for  contest  of  an  election  for 
aoceptance  of  a  city  charter.^Bassel  v.  Shank- 
Un,  183  Su  W.  105. 

If  an  election  for  acceptance  of  dty  char- 
ter is  void  for  preliminary  questions  not  being 
submitted  by  the  council  to  the  voters,  a  con- 
test is  not  necessary ;  but  injunction  or  quo 
warranto  is  a  proper  remedy.— Id. 

tV.  PROOEEBIIfOS    OF   OOUHOII.   OB 
OTHEK  OOVERinKO  BODY. 


(B)   Ordii 


By-Laws   la   OcaerAl. 


«s»l08  (Mo.)  Under  Const,  art  9,  I  22,  amend- 
ment 1902,  and  in  view  of  article  6.  |  67, 
amendment  1908,  and  Laws  1913,  p.  443,  i  29, 
New  Charter  of  St  Louis,  art  5,  g$  1-6,  pro- 
viding for  initiation  of  measures,  is  valid,  not 
depriving  of  legislative  powers  the  single  house 
of  legislation  for  St  Louis  as  required  by  the 
Constitution.— Pitman  v.  Drabelle,  183  S.  W. 
1066. 

$=>I2I  (Ky.)  One  who  has  been  granted  a  per- 
mit to  erect  a  building  within  a  city's  fire  zone 
of  the  materia]  required  by  the  ordinance  can- 
not complain  of  the  ordinance  as  allowing  of  dis- 
crimination.—City  of  Monticello  v.  Bates,  188 
S.  W.  555. 

4s>l2l  (Mo.)  The  constitutionality  of  a  munic- 
ipal ordinance  which  is  to  be  presented  to  the 


voters  for  ad(^tion  will  not  be  determined  be- 
fore It  Is  adopted.— Pitman  v.  DrabeUe,  183  S. 
W.  1066. 

▼.  OFFIOEBS.  AOSNT8.  ABB  EB£* 

(^  Hanlelpal  Oflloera  la  General. 

♦=»I24(6)  (Tenn.)  The  Nashville  city  charter 
provides  for  recau  election,  section  32  declaring 
that  such  remedy  shall  be  cumulative ;  hence 
the  Ouster  Act  may  be  taken  advantage  of  to 
oust  delinquent  officials.— State  v.  Howse,  183 

<S=>I38  (Tenn.)  Under  Laws  1916,  c.  11,  St  I 
and  8,  held,  that  defendants,  who  were  ousted 
from  the  office  of  mayor  and  vice  mayor  at  a 
time  when  they  bad  been  elected  to  additional 
terms  beginning  in  the  future,  mieht  qualify  for 
such  terms.— State  v.  Crump,  la  8.  W.  605. 
4:»I54  (Tenn.)  Though  a  mayor  of  a  munici- 
pality be  a  civil  officer  within  Const  art  6,  I  5, 
he  may,  under  Pub.  Acts  I9l5,  c.  11,  be  ousted 
for  misconduct  of  office. — State  v.  Howse,  183 
S.  W.  610. 

<3=3l55  (Tenn.)  Under  Const  art  6,  t  6,  and 
in  view  of  section  4,  held,  that  the  mayor  and 
vice  mayor  of  a  dty,  though  considered  dvil 
officers,  are  subject  to  removal  under  Laws 
1915,  c.  11,  for  malfeasance  or  nonfeasance  in 
office.— Sute  v.  Crump,  183  S.  W.  605. 
«=3l56  CTenn.)  The  mayor  of  a  city  heU  gnilty 
of  misconduct  warranting  ouster  under  Pnn. 
Acts  1916,  c.  IL— State  v.  Howse,  188  S.  W. 
610. 

1^=3 1 59(1)  (Tenn.)  In  a  proceeding  to  oust  a 
municipal  officer  brought  under  Pub.  Acta  1916, 
c.  11,  evidence  of  acts  of  malfeasance  ^ne  dur- 
ing the  officer's  term,  but  before  passage  of  the 
act,  is  admissible ;  the  act  making  nothing  il- 
legal which  was  not  iUegal  before.— StaM  v. 
Howse,  183  S.  W.  610. 

In  a  proceeding  under  Pub.  Acts  1916,  c  11, 
to  oust  a  municipal  officer  for  misconduct  in 
office,  evidence  of  bis  acts  of  malfeasance  com- 
mitted in  a  term  previous  to  the  pending  term 
is  admissible. — Id. 

Despite  Shannon's  C!od^  {  6272.  held,  that 
In  a  proceeding  under  Pub.  Acts  1915,  c.  11.  to 
oust  unfaithful  officials,  oral  testimony  might 
t>e  received.— Id. 

In  a  proceeding  to  oust  a  mayor  from  office, 
the  court  cannot  decree  that  the  board  of  com- 
missioners proceed  to  the  election  of  a  successor ; 
that  being  a  matter  tmnecessary  for  determina- 
tion.—Id. 

ie=>l59(l)  (Tenn.)  Under  the  Nashville  charter 
a  petition  for  the  removal  of  a  number  of  offi- 
cers, some  of  whom  had  resigned  or  been  re- 
moved, etc,  held  a  nuUitr,  bdng  joint  and 
hence  the  election  commisslonerB  could  not  be 
required  to  hold  an  election. — State  v.  Howell, 
1^  8.  W.  617. 

XX.  BUBUO  mPBOVEMBNTS. 

(B)  Prellailnarjr    Pvooeedtava    aad    Ordl- 
aaaeea   or  Reaolatlona. 

4=9296(2}  (Mo.App.)  An  estimate  .of  the  cost 
of  street  improvements  made  by  an  engineer  not 
employed  by  the  city,  which  had  no  engineer, 
but  signed  by  the  mayor  who  was  authorized  to 
make  the  estimate,  is  valid. — Grata, v.  City  of 
Kirkwood,  183  S.  W.  1071. 
<S=>303(4)  (Mo.App.)  The  invalidity  of  the  pro- 
vision of  an  ordinance  for  street  improvements 
authorizing  a  committee  to  make  changes  does 
not  invalidate  the  special  tax  bills,  where  no 
change  was  made. — Gratz  v.  City  of  Kirkwood, 
183  S.  W.  1()71. 

(O)  Ooatraeta. 

«=>330  (Ky.)  Ky.  St  §  3098,  empowering 
cities  of  the  second  class  to  let  contracts  for 
public  improvements  only  on  competitive  bld- 
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ding  to  the  loweat  and  best  bidder,  is  auffident- 
\f  complied  with,  where  there  ia  opportmiity  for 
competitive  biddme  on  several  materials,  even 
though  but  one  bid  is  filed  and  there  ia  no  ac- 
tual competition.— Denton  v.  Can?y-Beed  Co., 
183  S.  W.  202. 

4=»34€  (Ky.)  Where  the  contractor  on  city 
work  failed  to  file  a  bond  within  30  days,  as 
required  by  Ky.  St.  §  3100,  that  was  an  irreg- 
ularity on  the  part  of  the  council,  as  well  as 
upon  hia  part,  so  that  it  was  proper  for  the 
council  later  to  permit  the  filing  of  the  bond, 
and  the  abutting  property  owners  were  liable 
for  the  imprnvementa. — Denton  t.  Carey-Beed 
Co.,  183  S.  W.  262. 

^:»365  (Ky.)  In  the  absence  of  fraud  or  col- 
lusion, the  city  and  Its  council  is  the  sole 
judge  whether  a  street  has  been  constructed  ac- 
cording to  specifications. — Denton  r.  Carey-Keed 
Co.,  183  S.  W.  262. 

(B)  Asaeasaaeata  <or  Beneflta«  and  BpeelBl 
Taxea. 

ifc=»450(2)  (ArV.)  Where  the  description  of  a  zone 
of  a  paving  district,  which  had  referred  to  block 
10,  subsequently  referred  to  said  lot  10,  "said" 
must  be  treated  as  "aforesaid,"  and  the  word 
"lot"  as  "block" ;  the  error  being  a  mere  cleri- 
cal one. — Moore  v.  Paving  Improvement  Dist. 
No.  20  of  Teiarkana,  183  8.  W.  T66. 

Where  a  descrirHion  of  an  assessment  district 
for  paving  showed  that  the  word  "Second"  was, 
throuiirh  clerical  mistake,  omitted  before  the  de- 
scription of  an  addition,  the  addition  being  sub- 
ject to  identification,  it  will  not  invalidate  the 
descri  ption. — Id. 

«3s>462  (MoJ^pi;.)  An  excess  of  the  contract 
price  for  street  improvements  over  the  estimate 
resulting  from  an  increased  quantity  of  work 
does  not  invalidate  the  special  tax  bills.— Grabs 
V.  City  of  Kirkwood,  183  S.  W.  1071. 
^=>488,  489(5)  (Mo.App.)  A  property  owner 
cannot  come  into  equity  and  ask  the  cancella- 
tion of  tax  bills  because  of  technical  defects  of 
which  he  knew  before  the  improvements  were 
made.— Orats  v.  City  of  Kirkwood,  183  S.  W. 
1071. 

«=>S06  (Mo.App.)  Plaintiff  cannot  complain 
that  the  amount  of  work  exceeded  the  estimate, 
where  the  court  reduced  the  amount  of  the  tax 
bill  to  correspond  to  the  estimate  and  taxed 
the  costs  against  tlie  defendant. — Gratz  v.  City 
of  Kirkwood,  183  S.  W.  1071- 
«s»5i3(7)  (Ark.)  In  a  suit  to  set  aside  a  paving 
assessment,  evidence  held  to  show  that  the  asr 
scssment  was  made  in  ^od  faith  and  waa  rea- 
sonable.— Moore  v.  Paving  Improvement  Dist. 
No.  20  of  Texarkana,  183  S.  W.  766. 

X  POUOE  POWIiB  AHS  KEGUKA- 
TIONS. 

(A)   DelesBtton,    Bzteiit«    and   Bxcretae    of 
Power. 

4=>59l  (Ky.)  An  ordinance,  merely  prohibiting 
erBCtlon  of  buildings  without  permission  of  the 
town's  trustees,  keld  invalid  in  clothing  the 
board  with  power  of  arbitrary  determination. — 
City  of  Monticello  v.  Bates,  183  S.  W.  555. 

An  ordinance,  providing  that  the  town's  trus- 
tees shall  not  grant  permit  to  erect  within  the 
fire  zone  a  building  except  of  brick  or,  stone, 
held  not  to  give  the  trustees  arbitrary  power.— 
Id. 

«=»594'(1)  (Ark.)  A  billiard  hall  is  of  the  class 
of  business  which  may  be  regulated  by  coun- 
cil of  city  of  second  class. — Bryan  v.  City  of 
Malvern,  183  S.  W.  057. 

«=>595  (Ark.)  Under  Kirby's  Dig.  $  5593,  coun- 
cil of  city  of  second  class  may  prevent  business 
per  se  dangerous  to  safety,  or  regulate  business 
which  may  or  may  not  become  of  that  nature 
according  to  its  conduct.— Bryan  v.  City  of 
Malvern.  183  S.  W.  057. 

«=»597  (Ark.)  Under  Kirby's  Dig.  8  5593.  coun- 
cil of  city  ot  second  class  may  prevent  busi- 


ness per  se  dangetDoa  to  kealth,  or  regulate 
business  which  may  or  may  not  become  of  that 
nature  according  to  its  conduct. — Bryan  v.  City 
of  Malvern.  1S3  S.  W.  957. 
<3=»598  (Ark.)  Under  Kirhy'a  Dig.  I  55%,  ooon- 
cii  of  city  01  second  class  may  prevent  busi- 
ness per  se  dangerous  to  morals,  or  regulate 
business  which  may  or  may  not  become  of  that 
nature  according  to  its  conduct— Bryan  v.  CHty 
of  Malvern,  183  S.  W.  967. 
&=>60l  (Ky.)  An  ordinance  creating  a  fire  zone 
held  within  the  power  granted  cities  of  the  fifth 
class  by  Ky.  St.  §  3637,  subsec.  7,  to  enact 
police  regulations  not  conflicting  with  general 
laws.— City  of  MonticeUo  v.  Bates,  183  8.  W. 
555. 

(B)   VIoIatiana  and  Baforeemeat  at  Seya- 
latlona. 

'8=>642(1)  (Tex.Cr.App.)  Under  Acts  26th  licg. 
c.  33,  H  2.  16,  and  Code  Cr.  Proc  1911,  art 
101,  a  county  court  has  jurisdictiMi  of  an  ap- 
peal from  a  conviction  in  the  corporation  cooit 
of  violation  of  dty  ordinances. — Hickman  v. 
State,  183  S.  W.  1180. 

XI.   USX  Am)  REOITLATION  OF  FDB- 

UO  PLACES,  PROPERTY, 

AHD  WORKS. 

(A)   Streeta   aad  Otker  Pablte   Wara. 

«s>654  (Tex.Civ.App.)  In  a  salt  to  restrain  the 
obstruction  of  a  street  or  roadway,  evidence  held 
insufficient  to  show  that  the  way  had  ever  been 
a  public  street- Walton  v.  Harigel,  183  S.  W. 
785. 

^»706(1)  (Mo.App.)  A  petition  by  one  ran 
down  by  a  motorcar  held  insufficient  to  state  a 
cause  of  action  under  the  humanitarian  mle. 
—Castle  V.  Wilson,  183  S.  W.  1106. 

(O   Pablle    Bntldtnca.    Parka,    aad    Otker 
Pnbllo  Places  and  Propertjr. 

<S=>720  (Tez.Civ.App.)  That  land  was  granted 
to  a  city  to  be  used  for  a  public  trading  and 
market  square  open  to  the  public  generally  did 
not  deprive  the  city  of  its  right  in  the  proper 
exercise  of  its  police  powers  to  regulate  trad- 
ing thereon.— Bmce  v.  City  of  OainesviUe,  183 
8.  W.  41. 

Under  Gainesville  City  Charter,  art  2,  g  23, 
and  art  3,  i  7,  held  that  the  city  had  power 
to  prohibit  persons  engaged  in  purchasing  farm 
products  from  others  from  displaying  and  sell- 
ing same  in  a  public  market  place  and  streets 
and  alleys  adjacent  thereto. — Id. 

An  ordinance  prohibiting  the  nse  of  the  pub- 
lic market  square  and  streets  and  alleys  adja- 
cent thereto  to  sell  or  display  farm  products, 
and  exempting  therefrom  those  who  sold  or  dis- 
played products  grown  on  land  owned  or  con- 
trolled by  them,  was  not  invalid  because  of  dis- 
crimination.— Id. 

An  ordinance  prohibiting  nonprodacers  from 
selling  and  displaying  products  on  the  public 
market  square  held  not  merely  to  confer  a  spe- 
cial privilege  on  producers,  but  to  give  oppor- 
tunity to  buy  fresh  products.— Id. 

XXI.   TORTS. 

(O)  Defeeta  or  Obatrnotiona  in  Streeta 
and  Other  Pablle  'Wara. 

<S=>800(2)  (Ky.)  That  driver  of  ice  wagon  was 
negligent  held  not  to  relieve  city  of  liability  for 
injuries  to  the  driver's  helper  if  its  negligence 
concurred  with  that  of  the  driver.-^ity  of 
Louisville  v.  Heitkemper's  Adm'x,  183  S.  W. 
465. 

<S=»8I7(1)  (Tex.Civ.Aiip.)  Where  a  property  own- 
er is  negligent  in  failing  to  maintain  a  coalhole 
properly,  he  must  be  presumed  to  have  antici- 
pated any  injuries  to  pedestrians,  such  as  bro- 
ken limbs,  caused  by  falling  into  the  hole.— 
Young  Men's  Christian  Ass'n  v.  Jasse,  183  & 
W.  8«7. 

«=982l  (Ky.)  Where  defect  in  sidewalk  ia  such 
tiiat  reasonable  men  will  conclude  that  it  is 
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reasonably  safe  for  pedestrians  ezercisiiiK  ordi- 
nary care,  the  court  should  direct  verdict  for 
monicipality,  but  where  rea^<>iiable  men  might 
differ,  it  is  a  question  for  the  jury. — City  of 
Dayton  v.  Lory,  183  S.  W.  252. 

In  action  for  injuries  from  fall  on  sidewalk, 
evidence  held  to  present  question  for  Jury  wheth- 
er plaintiff  was  negligent. — Id. 
«=»82l(l»)  (Te*.Civ_App.)  Betusal  of  instruc- 
tion as  to  liability  of  one  defendant  to  the  oth- 
er if  his  act  in  placing  a  cover  in  a  sidewallc 
coalhole  was  negligent  and  proximately  caused 
injuries  to  a  p«de8trian,  Md  erroneons,  since  in 
law,  if  the  placing  was  negligent,  it  was  the 
proximate  cause. — Young  Ihlen's  Christian  ABs'n 
V.  Jasse,  183  S.  W.  .887. 

«=>822(1)  (Ky.)  In  action  for  death  of  helper 
on  ice  wagon  against  the  ice  company  and  the 
city,  instruction  to  find  for  city  if  accident 
wonld  not  have  happened  except  for  negligence 
of  drivor  held  propeny  refosed. — City  of  Coois- 
TiUe  ▼.  Hdtkemper's  Adm'z,  183  S.  W.  466. 
«=»822(1)  Crex.Civ.App.)  Instruction  in  action 
for  personal  injuries  by  falling  in  coalhole  neg- 
ligently closed,  Juld  not  error  where  it  correctly 
stated  certain  conditions  under  which  one  de- 
fendant might  recover  from  the  other  as  a 
joint  tort-feasor,  but  did  not  state  that  they 
were  the  only  conditions.— Young  Men's  Chris- 
tian As»'n  T.  Jasse,  18B  S.  W.  867. 

«=»822(5)  (Tex.Civ.App.)  In  an  action  against 
an  abnttlng  owner  for  injury  to  a  pedestrian 
frcHn  falling  into  a  coalliole,  a  charge  submitting 
the  issue  whether  the  bar  designed  to  hold  the 
lid  in  place,  was  in  place,  held  proper  under  the 
evidence.— Young  Men's  Christian  Ass'n  t. 
Jasse,  183  B.  W.  867. 

xnx.  nsoAi.  mam AOEHsirr.  pub. 

UO  DEBIT,  8ECVBITIE8,  AKD 
TAXATION. 

(B)    Admlnlstrstion     In     General,     Appro- 
prlatlons,  IVarrants,  and  Faymeut. 

^9887  (Mo.)  Mandamus  will  not  lie  to  com- 
pel city  to  apply  revenues  available  for  keeping 
streets  and  crossings  in  repair  and  payment  m 
bonds  to  satisfaction  of  judgment  against  city 
tor  conversion. — State  ex  reK  Poole  v.  City  of 
Willow  Springs,  183  S.  W.  589. 

(D)  T'nxea  and  Other  Rcvenne,  and  Appli- 
cation Tbereof. 

«s»957(3)  (Ey.)  Const  |  167,  limiting  tax  rate 
in  city  with  population  under  10,000,  to  76 
cents  on  $100.  held  not  to  apply  to  liabilitj'  re- 
snlting  from  its  negligence,  so  that  after  jodg- 
ment  for  personal  injury  from  defective  street 
mandamus  would  lie  to  compel  it  to  levy  and 
collect  a  tax  suflScient  to  satisfy  jndgment. — 
Menar  ▼.  Sanders,  183  S.  W.  949. 
«=>957(8)  fMo.)  Const,  art.  10,  {{  11,  IS,  lim- 
iting  rate  of  taxation  for  city  purposes,  does  not 
apply  to  lialulity  on  judgment  for  tort. — State 
ex  reL  Poole  v.  City  of  WUlow  Springs,  188 
S.  W.  589. 

MURDER. 

See  Homicide. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  «=>718-S19. 

MUTUAL  INSURANCE  COMPANIES. 

See  Insurance,  4s»71. 

MUTUALITY. 

See  Contracts,  ®=&10. 

NAVIGABLE  WATERS. 

8ee  Waters  and  Water  Courses. 


I.  BIORTB  OF  PVBUO. 

«=»l  (Ky.)  The  CHiio  river  is  a  navigable 
stream  and  public  highway  by  common  right. — 
Monongahela  River  Consoi.  (>>al  &  Coke  Co.  t. 
Lancaster's  Adm'r.  183  S.  W.  26& 

NAVIGATION. 

See  Navigable  Waters,  «s>l. 

NEGLIGENCE. 

See  Bridges;  Carriers,  es>114-381;  Collision; 
Damages;  Death,  ®=324;  Electricity;  Land- 
lord and  Tenant.  ®s>  166-169;  Master  and 
Servant,  «=388.^97,  802-330;  Municipal  Cor- 
porations, «=>706,  80O-S22;  Principal  and 
Surety,  «3>126;  Hailroads,  <S=s>114,  266- 
443;  States,  <S=>112;  Street  RaUroada; 
llieateis  and  Shows. 

I.  ACTS  OB  OMISBIOlfB  0OKSTITX7T. 

UO  HEOUOENOE. 

CA)  Personal  Condmot  In   QenenU. 

4=»l  (Ky.)  The  elements  essential  to  recovery 
for  negligence  are  existence  of  duty,  violation 
of  duty,  and  damage  to  plaintiff. — €k>sney  v. 
LouisvUlc  &  N.  R.  Odw,  183  S.  W.  638. 
^s»l  (Mo.)  Negligence  consists  in  failure  to  ex- 
ercise that  degree  of  care  which  persons  of  ordi- 
nary prudence  in  the  same  occupation  exovise 
under  the  same  circumstances.— Parks  v.  Central 
Coal  &  Coke  Co.,  183  S.  W.  660. 

(O)  Condition  and  Dae  of  Ijnnd,  BnlldlnBS, 
and    Other   Stmetares. 

€=932  (Tex.Civ.App.)  While  an  owner  of  prop- 
erty is  not  bound  to  guard  against  injnry  to 
a  mere  trespasser,  he  must  exercise  ordinary 
care  to  guard  against  injury  to  persons  on  his 
premises  by  express  or  implied  Invitation. — 
Johnson  v.  Atlas  Supply  (3o.,  183  S.  W.  81. 

The  owner  of  property  is  under  the  same  lia- 
bility for  failure  to  guard  against  injuries  rea- 
sonably to  be  contemplated  to  implied  invitees 
as  to  express  invitees. — Id. 
«=>39  (Tex.Civ.App.)  An  implied  invitation  to 
plaintiff,  a  boy  8  years  old,  to  come  upon  the 
premises,  cannot  be  drawn  from  the  fact  that 
the  owner  maintains  thereon  things  ordinarily 
in  existence  and  use,  such  as  rivers,  creeks, 
iwnds,  wagons,  axes,  plows,  woodpiles,  hay- 
stacks, and  the  like,  or  even  an  attractive  diaid- 
en  or  daughter  of  plaintl6t^s  age.— Johnson  v.  At- 
las Supply  Co.,  183  S.  W.  31. 
€=339  (Ter.Ciy.Ai»p.)  The  proprietor  of  a  quai^ 
ry  held  not  liable  for  injuries  received  bv  a  14 
year  old  boy  who  went  some  distance  from  a 
sand  pile  on  the  premises  and  stole  blasting 
powder  which  he  later  exploded. — Dndley  &  Orr 
V.  Hawkins,  183  S.  W.  776. 

n.  PBOXnCATE   OAUSE   OF  IKJ17RT. 

€=»58  (Ky.)  Defendant  usually  Is  not  liable  for 
negligence  where  no  injury  could  reasonably 
have  been  contemplated.— Gosney  v.  Louisville  & 
N.  B.  Co.,  183  S.  W.  63a 
«s363  (Tex.Civ.App.)  In  an  action  for  damag- 
es for  allowing  ou  to  escape  from  a  tank  dnr- 
ing  a  rainstorm  and  sweep  over  i^aintiS's 
land,  the  rainstorm,  if  it  was  unprecedented 
and  could  not  have  been  foreseen,  must  be  deem- 
ed an  act  of  God.— Houston  &  T.  C.  R.  Ck>.  v. 
Walsh,  183  S.  W.  18. 

m.   OONTBXBirrORT   HBOXJOEIfCS. 
(B)  Children  and  Othera  Under  01aablUtT< 

€=»85(4)  (T«x  Civ.App.)  A  boy  14  years  of  age, 
injured  in  exploding  powder  which  he  stole  from 
a  quarry,  held  negligent,  where  he  appreciated 
the  dang".— Dudley  &  Orr  v.  Hawkins,  183  S. 
>^.  776. . 
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(O)  Inkp«t«d  H*vUscwee. 

*=>93(1)  (Ky.)  Negligence  of  driver  of  Ice  wag- 
on held  not  imputnhle  to  helper  iojured  by  rea- 
son of  hole  in  street.— City  of  Looiavilto  y. 
Ueitkemp«r'8  Adm'z,  183  S.  W.  466. 

(D)  Coniparatlve  Ncvllaroe*- 

4=9 101  (Mo.App.)  A  railroad  employ^  or  his 
widow,  suing  for  injuries  or  death  under  the  fed- 
eral Employers'  Liability  Act,  can  recover  a 
diminished  gum  bearing  the  same  relation  to 
full  damages  that  the  carrier's  negliKcnoe  bean 
to  both  carrier's  and  employe's.— Newkirk  r. 
Pryor,  188  8.  W.  682. 

XV.  ACTIONS. 

(A)   Rlvkt  of  Aetloa,  Parties,  PreUmlnsry 

Pro«e«diBKS,  and  I'leadlaar. 

4=>lll  (Tex.Civ.App.)  Allegations  of  petition 
seeking  recovery  for  injuries  to  a  minor  held 
BU&icient  to  present  the  issue  whether  plaintiff, 
a  child,  was  on  the  defendant's  premises  under 
implied  invitation,  by  reason  of  the  existence 
of  maefalnery  and  other  articles  i)ecuUBrty  at- 
tractive to  children  of  bis  age,  so  that  the  pe- 
tition was  not  subject  to  demurrer. — Johnson  ▼. 
AOas  Supply  Co.,  18.S  S.  W.  31. 
<Ss>ll9(&)  (Mo.App.)  Where  defendant  did  not 
irfcad  contributory  negligence  of  deceased,  and 
the  fitct  of  contributory  negligence  was  only 
disclosed  by  plaintiff  in  malting  a  case,  that 
issue  can  be  raised  only  on  a  demurrer  to  the 
evidence,  and  otherwise  is  not  an  issuable  fact 
for  the  jury. — Sprinkles  v.  Missouri  Public  Util- 
ities Co..  183  S.  W.  107Z 

(B)  Bvldeaoe. 

«=>I2I(2)  (Mo.App.)  Where  plaintiff  alleged 
and  relied  on  negligence  of  defendant  in  mak- 
ing repairs  on  a  boiler  which  exploded  killing 
lier  husband,  the  doctrine  of  res  ipsa  loquitur 
lias  no  application. — Clark  v.  (Iranby  Mining  & 
Smelting  Co..  183  S.  W.  1000. 

Where  a  boiler  which  exploded  killing  plain- 
tiff's husband  was  not  under  defendant's  con- 
trol, recovery  cannot  be  had  under  the  doctrine 
of  res  ipsa  loquitur. — Id. 

^s»l22(2)  (Tenn.)  Where  a  plaintiffs  contrib- 
utory negligence  does  not  appear  from  the  proof 
adduced  b.v  him,  the  burden  of  showing  its  ex- 
istence rests  on  the  defendant. — Tennessee  Cent. 
K.  Co.  V.  Herb,  183  S.  W.  1011. 
«=»i22(6)  (Tex.Cir.App.)  In  action  for  injuries 
received  by  plaintiff,  a  minor,  when  he  exploded 
powder  stolen  from  defendant's  quarry,  the 
pleadings  held  to  put  in  issue  the  question  of 
his  contributory  neglii;ence,  so  that  the  burden 
of  showing  freedom  tliorofrora  was  on  plaintitE. 
—Dudley  &  Orr  v.  Uawkins,  183  S.  W.  77G., 

(C)   Trial.  Jadva>eat.  and  RevteTV. 

$=3|3S  (Ky.)  Where  the  facts  showing  contrib- 
utory negligence  are  admitted  or  uncontrac^cti^, 
the  trial  court  may,  as  a  matter  of  law,  per- 
emptorily instruct  the  jury  that  such  contribu- 
tory negligence  will  prevent  a  recovery,  but 
where  the  facts  relied  on  to  show  it  are  dis- 
puted, the  question  is  for  the  jury. — Mononga- 
hela  River  Consol.  Coal  i^-  Coke  Co.  v.  Laacas- 
ter-s  Adm'r,  183  S.  W.  258. 
«3»I36(5)  (Mo.App.)  Where  the  evidence  is  not 
conflicting  and  different  Inferences  cannot  be 
drawn  thorcfrom,  the  question  of  contributory 
negligence  is  one  of  law  for  the  court,  instead 
of  for  the  jury. — Johnson  v.  National  Newspa- 
pers' Ass'n,  183  S.  W.  1113. 
®=»f 36(29)  (Tex.Civ.App.)  The  quesHon  of  dis- 
cretion in  children  is  for  the  jnry;  there  being 
no  fixed  age  limit  at  which  they  are  presnined 
to  have  discretion.— Dudley  &  Orr  v.  Ilawkina, 
183  S.  W.  776. 

Where  the  burden  of  proving  wont  of  contribu- 
tory negligence  was  on  a  14  year  old  boy  suing 
for  injurius  received  in  exploding  powder  stolen 
from  defendant's  quarry^  a  peremptory  ciutige 


should  be  gtrva  for  d^endaBt,  where  there  is 
no  proof  of  want  of  contributory  negligence. 
—Id, 

NEGOTIABLE  INSTRUMENTS. 

S«e  Bill*  and  Notes. 

NEWLY  DISCOVERED  EVIDENCL 

See  New  Trial,  «=999-102. 

NEW  MATTER. 

See  Pleading,  «s9l66. 

NEW  TRIAL 

See  Appeal  and  Error,  «=a286.  SOI,  977,  1177, 
1215;    Criminal  Law,  «=3919-857,  1064. 

n.  OBomiDs. 

(F)  Terdtot  or  Vlndlnvs  Contrary  to  limw 
or  KTld«ae«. 

«=s>77(2)  (Ky.)  Under  Oiv.  Code  Prac.  f  340, 
8ui>sec.  4,  the  exceasiveness  of  an  award  of 
damages  docs  not  authorize  new  trial  unless  it 
was  made  under  passion  or  prejudice. — Louls- 
vUle  ft  I.  B.  Co.  V.  Speckman,  183  S.  W.  915. 

(H)   Kevrly  DiacoYered  Bvldeaee. 

«=:>89  (Mo.App.)-  In  action  against  street  raQ- 
road  for  personal  injury,  where  plaintiff  went 
fully  into  the  subject  of  her  malady,  granting 
of  new  trial  upon  contradictory  testimony  of  her 
physician,  as  newly  discovered  evidence,  HM 
not  an  abuse  of  the  trial  court's  discretion. — 
McPherson  v.  Harvey,  183  S.  W.  663. 
®=>I02(1)  (Ark.)  New  trial  cannot  properiy  be 
granted  upon  evidence  that  scars  claimea  to 
have  been  caused  by  defendant's  striking  plain- 
tiff with  a  whip  antedated  the  alleged  assault, 
where  the  defendant  bad  lived  in  the  same  com- 
munity with  the  plaintiff  for  a  number  of  years, 
and  such  evidence  was  available  at  the  trial; 
no  diligence  being  shown. — Schmelsel  v.  Brad- 
ford, 1§3  S.  W.  771. 

®=3|02  (Tex.Civ.App.)  New  trial  on  the  ground 
of  newly  discovered  testimony  held  property  de- 
nied for  want  of  due  diligence  to  procure  the 
testimony  for  the  trial. — Kansas  Ci^,  M.  &  O. 
Hy.  Co.  V.  Cole.  183  S.  W.  137. 

m.  PROCEEDINGS  TO  PBOOITBE 
NEW  TBIAI.. 

$=>II6(3)  (Mo.App.)  Motion  for  new  trial  on 
ground  of  newly  discovered  evidence,  made  four 
days  after  verdict  was  rendered,  heid  to  show 
sufficient  diligence. — McPherson  v.  Harvey,  183 
S.  W.  603.  ,.      • 

«=9ll9  (TerOiv.App.)  Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  arts.  2010,  2023,  requiring  mo- 
tions to  set  aside  judgments  and  ^or  new  trials 
to  be  made  within  two  days  after  rendition  of 
judgments,  is  directory  only,  and  it  is  within  the 
court's  discretion  to  grant  a  motion  thereafter. 
—First  Nat.  Bank  of  Ft  Worth  ▼.  Henwood, 
183  S.  W.  6. 

4=3 1 24(2)  (Mo.App.)  Motion  for  new  trial  oa 
the  ground  of  newly  discovered  evidence  held  to 
sutliciently  set  out  the  alleged  newly  diacovered 
evidence.— McPherson  v.  Harney,  183  S.  W.  653. 
<3=>I28(.5)  (Mo.App.)  Motion  for  new  trial  chal- 
lenging judgment  as  contrary  to  law  and  evi- 
dence, and  that  judgment  ghonld  have  been  for 
movant,  sufflciently  called  attention  of  court  to 
errors  relied  on.— Commonwealth  Trust  Oo,  r. 
Du  Moutimer,  183  8.  W.  1137. 

NONSUIT. 

See  Dismissal  and  Noosuitt'  - 

NOTES. 

See  Bills  and  NotcA 
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NOTICE. 

See  Billa  and  Note«,  «s>334.  84S;  Chattel 
Mortgagea,  «=9l48.  140;  Costa,  <&s»201; 
Elections,  9=9280;  lis  Pendens. 

^=>3  (Mo.App.)  Actual  knowledge  may  be  in- 
ferred, and  one  may  be'found  to  have  had  actual 
knowledge,  where  he  knew  such  facts  as  would 
put  a  prudent  man  on  inquiry,— Voelpel  v.  Pbte- 
nix  Mat.  Idle  Ins.  Co.,  18S  S.  W.  679. 

NUISANCE. 

See  Railioadst  «s>222,  266;  Sequestration.  «s» 
21;    Sunday,  9=»4. 

OBJECTIONS. 

8ee  Appeal  and  Error,  ^=>18^231;  Criminal 
Law,  «=»e»5,  1031-1045;  Drains,  iS=>14; 
Trial,  <8=>75^,  317;    Witnesses,  *=>75. 

OBLIGATION  OF  CONTRACTS. 

See  CoDStitational  Law,  <8=>>2&-175: 

OFFICERS. 

See  CJounties,  4=>99,  101 ;  Corporations,  4=3 
320-423;  District  and  Prosecuting  Attorneys; 
Judges,  9=349 ;  Justices  of  the  Peace ;  Mu- 
nicipal Oorporationp,  9o»124-169:  Public 
Lands,  «3>180;    Quo  Warranto;    Keceivers. 

in.   RIGHTS.  POWZIUL  DUTIES.  AHD 
ilABIU^nS. 

«=>IOe  (Ky.)  Despite  Const.  ^  161,  a  jailer 
elected  previously  cannot  complain  of  Acts  1914, 
c.  89,  repealing  Ky.  .St.  f  1379,  on  the  ground 
that  by  providing  for  working  of  convicted  pris- 
oners he  was  deprived  of  his  fees  for  boarding 
and  keeping  them;  the  scale  of  fees  not  being 
changed.— Duff  t.  Hoidey,  183  S.  W.  231. 

•       OPEN  AND  CLOSE. 

See  Trial.  <3=>26. 

OPINION  EVIDENCE. 

See  Criminal  Law,  «ex>448;  Bridanon  «bi471- 
574. 

ORDERS. 

See  Appeal  and  Ehrror. 

ORDINANCES. 

See  Munidpal  Corporations,  «=>108,  121,  303, 
591-601. 

PARENT  AND  CHILD. 

See  Bastards;  Death,  <S=>24,  29,  54,  68,  103; 
Guardian  and  Ward,  «=>13;  InfanU;  Wit- 
nesses, ^»145,  168. 

PAROL  EVIDENCE. 

See  Evidence,  «s»40S-461. 

PARTIES. 

For  parties  on  appeal  and  review  of  mlings  as 
to  parties,  see  Appeal  and  Error. 

For  parties  to  particular  proceedings  or  instm- 
inents,  see  the  various  specific  topics. 

n.  DEFEKBAinra. 


(B)  JolBOer. 

4=>25  (Tex.Civ.App.)  In  a  snit  against  county 
and  contractor  to  enjoin  contract  and  issue  of 
bonds,  Uiere  is  a  misjoinder  of  parties. — Broa»- 
■ard  V.  Wilson,  188  S.  W.  814. 


PARTITION. 

8«e  Estoppd,  «=»101 ;    Trial, 


«3>11. 


n.  Aoxioits  FOB  FARTrmni.  ' 

(B)  Procecdlnvs   SMd  ReU«f. 

^s>ll4(6)  (Mo.)  In  a  partition  snit,  no  allow- 
ance should  be  made  counsel  for  their  services 
in  contested  matters  between  the  parties  in  pat> 
titlon.— Parrish  v.  Treadway,  183  S.  W.  580. 

Where  the  contest,  in  a  partitibn  suit,  grows 
out  of  the  deed  or  will  of  the  ancestor,  and  not 
out  of  acts  of  the  parties,  fees  for  attorneys' 
services  may  be  taxed  as  costs. — Id. 

One  of  several  plaintiffs  in  partition,  as  to 
wliom  there  was  a  straight  partition  sint,  she 
having  no  contest  with  any  other  party,  could 
have  a  reasonable  attorney  s  fee  taxed  as  costs. 
—Id. 

«=>1 16(1)  (Mo.)  Statutory  partition  conveys  no 
title  to  the  coparceners,  but  merely  adjusts  the 
rights  of  the  parties  to  the  possession. — Powell 
T.  Powell.  188  S.  W.  626. 

PARTNERSHIP. 

See  Costs,  «s>60. 

I.  THE  BELATXOK. 
(B)  Aa  to  Third  Persona. 

9=>30  (Tex.Civ.App.)  Lessors  of  ice  plant  an^ 
der  contract  for  share  of  net  profits  with  lessees 
held  lessees'  partn««,  and  liabie,  as  such,  -  to 
plaintiff  workman  li^orcd  wMle  repairing  b<nler 
in  plant,  through  leasees'  negligence.— Fink  ▼. 
Brown,  183  S.  W.  46. 

Vn.  DIggOIiUOTOK.    SETTLEMBWT, 

AND  AOOOuHTXNO. 

<A)  Oatiaea  ot  DtaaolntloB. 

€=3272  (McApp.)  The    wrongful    exclusion    of 

Slaintiff  from  the  business  of  a  partnership,  by 
efendant,  did  not  work  a.diasolutioa.— South  v. 
Smith,  183  S.  W.  1126. 

(B)  Rtyhta,  Powers,  and  Usbllltlea  after 
IMasolatton. 

^::»277  (Mo.App.)  After  dissolution  the  trust 
relation  continues  to  exist  between  the  partner* 
as  to  the  business  and  property. — &nith  v. 
Smith,  183  S.  W.  1186. 

PART  PAYMENT. 

See  Limitation  of  Alctions,  «a»168. 

PARTY  WALLS. 

«s»7  (Tex.Civ.App.)  Where  plaintiff  received 
compensation  for  allowing  defendants  to  use  the 
wall  of  his  Iniilding  as  a  party  wall,  held  that 
he  could  not  enforce  an  agreement  against  the 
feme  defendant,  made  by  ner  liusl>and,  that  he 
should  have  the  use  of  the  stairway  in  her 
building.— King  v.  Driver,  183  S.  W.  87. 

PAWNBROKERS. 

4=35  (Mo.App.)  Pawnbroker,  who  loaned  mon- 
ey to  plaintiff's  agent  on  ring  belonging  to  plain- 
tiff and  refused  to  return  it  to  plaintiff  on  bia 
demand,  held  lialde  as  a  bailee  for  conversion, 
aUboueh  he  might  have  returned  the  ring  to  the 
agent  before  demand  by  plaintiff.— Schmaltz  v. 
Morino,  183  S.  W.  666. 

PAYMENT. 


See  Accord  and  Satisfaction;  Appeal  and  Er- 
ror, «B»168;  Banks  and  Banking,  «=>140, 
148 ;  Chattel  Mortgages,  «s>235 ;  Comoro- 
miae  and  Settlement:  Drains,  ^ssSS?  In- 
surance, ®=>602,  753;  Limitation  of  Ac- 
tions, 9=>163 ;  Principal  and  Agent,  9=> 
13«-  Principal  and  Surety,  9=>  104-108, 
117*.  Taxationt  <8=>538;  "rrusts,  «=»84; 
V^nJlor  and  Purchaser,  i8=>178. 
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X.  BSQVnXTBS  AXV  ■VTFEOXEKOT. 

«=>35  (Ark.)  Where  the  buyer  of  a  mercantile 
business  agreed  as  part  of  the  price  to  pay  cer- 
tain debts  of  the  seller's,  a  subsequent  receipt, 
signed  by  the  seller,  reciting  that  the  amount 
named  therein  was  in  full  payment  of  the  price 
of  the  businesa,  did  not  release  the  buyer  trom 
bis  obligation.— National  Trust  &  Credit  Ck>.  t. 
Polk.  183  S.  W.  195. 

V.  RECOVERT   OF  PATMEITTS. 

«=>84(1)  (Ky.)  Whenever,  br  a  clear  mistake 
of  law  essentially  affecting  toe  contract,  mcaey 
has  been  paid  withont  consideration,  whidi  in 
law  or  conscience  was  not  due  and  payable,  it 
may  be  recovered. — Supieme  CouncU  CSathidic 
Knights  of  America  v.  Fenwick,  183  S.  W.  90& 
«s>85(l)  (Ky.)  Whoever,  bv  a  clear  mistake 
of  fact  essentially  affecting  tne  contract,  money 
has  been  paid  without  consideration  which  in 
law  or  conscience  was  not  dne  and  payable,  it 
may  be  recovered. — Supreme  Council  Catholic 
Knights  of  America  v.  Fenwick,  188  S.  W.  906. 
9=>85(1)  (MaApp.)  The  mistake  of  one  party 
in  making  a  payment  will  not  entitle  him  to  re- 
lief in  action  at  law.— Mason  v.  Commerce  Trust 
Co.,  183  S.  W.  707. 

Failure  of  an  agent  for  odlection  to  inform 
one  paying  coupons  by  mistake  of  its  agency 
held  not  to  impute  the  principal's  mistake  to  It. 
—Id. 

«=»87(3)  (Mo.App.)  The  purchaser  of  land 
withont  notice  of  an  unrecorded  extension  agree- 
ment between  mortgagor  and  mortgagee  calling 
for  higher  interest,  etc.,  who  paid  we  mortgagee 
what  he  claimed  under  the  agreement  to  release 
the  land  from  the  mortgaee  lien,  held  entitled  to 
recover  such  payment — Voelpel  v.  Phoenix  Mut 
Life  Ins.  Co.,  183  S.  W.  679. 
€=989(4)  (Ky.)  In  action  to  recover  money  paid 
under  a  mistake,  it  is  not  necessary  to  allege 
a  migtake  in  express  terms,  but  it  is  only  n«c- 
essary  to  allege  the  facts  from  which  the  con- 
clusion of  mistake  inevitably  follows. — Supreme 
Council  Catholic  Knights  of  America  r.  Fen- 
wick. 183  B.  W.  906. 

PEDDLERS. 

See  Hawkers  and  Ptddiecs. 

PENALTIES. 

See  Criminal  Law.  «=»1020;  Insurance.  4s» 
602;  Limitation  of  Actions,  <$=935;  Taxa- 
tion, i8=>840. 

PENDENCY  OF  ACTION. 

See  Lis  Pendens. 

PERJURY. 

n.  PROSECITTION  AND  PmnSHMENT. 

€=»34(4)  (Tei.O.App.)  Testimcmy  of  physicians 
that  a  woman  had  never  had  sexual  intercourse 
with  any  man  held  sufficient  corroboration  of  the 
woman's  testimony  that  she  had  not  had  inter- 
course with  defendant  to  support  his  conviction 
under  Code  Cr.  Proc.  1911,  art.  806,  for  per- 
jury by  his  falsely  swearing  that  she  had. — Beed 
V,  State,  183  S.  W.  1168. 

4=337(1)  jTex.Cr.App.)  One  accused  of  perjury 
is  not  entitled  to  a  charj^e  that  he  could  not  be 
convicted  unless  he  testified  voluntarily,  where 
he,  without  subpoena,  came  into  the  county,  and 
his  only  objection  was  to  ask  the  court  whether 
he  had  to  answer  whether  he  had  had  inter- 
course with  the  prosecutrix.- Reed  Y.  State, 
188  S.  W.  1168. 

PERPETUITIES. 

Ss»6  (Ky.)  Bestraint  on  alienation  by  the 
grantee,  being  only  for  life  of  the  grantor,  is 
va'id.— Kentland  Coal  &  Coke  Co.  v.  Keen,  183 
S.  W.  247. 


PERSONAL  INJURIES. 

See  Carriers,  «s>28Q-321:  Damages;  Death; 
Livery  Stable  and  Garage  Keepers,  <=9ll; 
Master  and  Servant,  «=»88-297;  Municipal 
Corporations,  ^=>SO0-S22;  Negligence;  Rail- 
roads. <e=»282-101;  Street  Railroads;  The- 
aters and  Shows. 

PETITION. 

See  Drains,  4=3l4. 

PHOTOGRAPHS. 

See  Evidence,  9=>35d. 

PHYSICIANS  AND  SURGEONS. 

See  Statutes,  <»bd2S;    Witnesses,  «=>219. 

«=>2  Crex.Cr.App.)  Where  the  original  act  reg- 
ulating practice  of  medicine  would  have  covwed 
accused's  case,  who  was  charged  with  practic- 
ing medicine  without  a  license,  contrary  to  P«i. 
Code  1911.  art  760  et  eeq.  (^Vernon's  Ann.  Pen. 
Code  19161,  art.  750  et  seq.),  be  cannot  escape 
liability  because  that  law  which  contained  sim- 
ilar provisions  did  not  become  operative,  the 
original  never  having  been  supplanted. — Teem  v. 
State,  183  8.  W.  1144. 

€=>6(1)  (Tex.Cr.App.)  A  chiropractor  who  held 
himself  out  as  able  to  benefit  patients  by  so- 
called  adjustments,  and  who  collected  compensa- 
tion fceW  guilty  of  practicing  medicine  without  a 
license,  within  P«n.  Code  1911,  arts.  750,  755 
(Vernon's  Ann.  Pen.  Code  1916,  arts.  750,  755). 
—Teem  v.  State,  183  S.  W.  1144. 

PICTURES. 

See  Contracts,  «=>282. 

PLEADING. 

See  Interp1«a4eP. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Brror. 

I.  FORM  AKD  AIJUEOATiafirS  IN  OEK- 
ERAI.. 

^=»8(9)  (Ky.)  In  an  action  to  assess  property 
alleged  to  have  been  omitted  from  taxation, 
where  defendant  set  up  a  former  judgment  as  a 
bar,  a  reply,  simply  denying  the  effect  of  the 
judgment,  without  dmying  its  existence,  states 
only  a  oonclusion  of  law,  and  is  insufficient  to 
avoid  the  judgment. — Commonwealth  v.  Helm, 
183  S.  W.  502. 

«s»l8  (Tex.(Sv.App.>  Under  Vernon's  Sayles* 
Ann.  Civ.  St  1914,  art  1827,  a  petition,  alleg- 
ing that  defendants  contracted  with  plaintitTs 
assignor  for  the  erection  of  seven  buildings  in 
a  certain  town  and  to  do  "certain  other  work" 
in  and  about  the  town  sUe,  held  insufficient  be- 
cause not  definite  enough. — Day  v.  Van  Horn 
Trading  Co.,  183  S.  W.  86. 
4=>34  (Tex.Civ.App.)  As  against  a  general  de- 
murrer, every  intendment  will  be  indulged  in 
favor  of  a  pleading.— Mueller  v.  Simon,  183  S. 
W.  63. 

A  pleading  must  be  construed  most  strongly 
against  the  pleader. — Id. 

$=»34  (Tex.Civ.App.)  In  considering  the  suffi- 
ciency of  a  petition  as  against  a  general  donur- 
rer,  all  reasonable  Intendments  and  implications 
are  to  be  indulged  in  its  ftivor. — Ratliff  v.  West- 
ern Union  Telegraph  Co.,  183  S.  W.  78. 
$=335  (Ky.)  In  a  mule  driver's  action  against 
a  coal  mining  company  for  injuries,  the  allega- 
tion that  plaintiff  was  injured  because  a  flagman 
had  told  him  that  the  right  of  way  was  clear 
and  free  from  danger  h(M  properly  treated  as 
surplusage  to  the  main  charge  of  negligence  in 
the  operation  of  the  mine  by  superior  servants. 
— McHenry  Coal  Co.  v.  Robinson,  183  S.  W. 
489. 
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nZ.  PXiEA  OR  AiraWEB.  OBOWS-OOM- 

PUUXT.  AHD  AFFIDAVXT 

OF  DEFENSE. 

(C)  Timireraca  or  Denlala  and  AdmlaatoM. 

$=>I29  (Tez.Civ.App.)  In  a  suit  to  foreclose 
vendor's  lien  notes  on  land,  of  which  defend- 
ant was  not  the  owner  of  the  equity  of  redemp- 
tion, a  genez^l  denial  does  not  put  in  issue  under 
Rer.  St.  leil,  art.  1902,  as  amended  by  Act* 
88d  Leg.  c.  127,  averments  on  information  and 
belief  that  defendant  agreed  with  an  owner  of 
tbe  equity  to  discharge  such  notes. — Cooney  v. 
Bastman,  183  8.  W.  96. 

4=»I29(1)  (Tex.Civ.App.)  By  express  provi- 
sion of  Acts  33d  Leg.  c.  127.  a  fact  alleged  lu 
the  petition,  not  being  denied  by  answer,  is  to 
be  taken  as  confessed.— First  Texas  State  Ins. 
Co.  ▼.  Oapars,  188  S.  W.  794. 

IV.  BEPUOATION  OB  BEFXiT  AMX) 
SUBSEQTTBIfT  PIiEAOXIfGS. 

«=>I66  (Tez.av.App.)  Vernon's  Saylea'  Ann. 
Civ.  St  1814,  art  1829,  held  to  apply  cmly  to 
facts  not  already  in  issue  by  virtue  of  plaintiff's 
petition ;  and  where  petition  pleads  a  fact  which 
IS  denied  by  defendant  in  its  answer,  plaintiff 
need  not  replead  it.— Kansas  City,  M.  &  O.  Ry. 
Co.  T.  Cole,  183  S.  W.  137. 

Y.  DEMITBBEB  OB  EXOEPTIOIt. 

4s»2l4  (Ky.)  General  demurrers  to  the  peti- 
tion and  amended  petition  admit  the  truth  of  all 
material  averments  therein.— Alton  Fisher  To- 
bacco Co.  V.  Kvening  Post  Co.,  183  S.  W.  269. 
ft=s2l4  (Tex.Civ.App.)  In  considering  a  peti- 
tion against  which  demurrer  is  urged,  the  court 
must,  as  required  by  rule  17  for  the  district  and 
county  courts  (142  S.  W.  xviii),  accept  the  al- 
legations of  the  petition  as  true. — Johnson  t.  At- 
las Supply  Co.,  183  S.  W.  31. 

VI.   ABIENDED  ANO  STTPPIiElCEnTAX. 
PI.EADIHOS  AND  BEPI£ASEB. 

4=9236  (Tex.CSv.App.)  Notwithstanding  Rer. 
St  1911,  arts.  1824,  1825,  and  rule  27  for  dis- 
trict courts  (142  S.  W.  xix),  held,  that  defend- 
ant should  have  been  granted  leave  to  file  an 
amended  answer  setting  up  a  good  defense, 
though  his  general  denial  did  not  put  in  issue 
averments  of  the  petition;  plaiatifC  having  un- 
expectedly dismissed  as  to  principal  defendant 
—Cooney  v.  Eiastman,  183  S.  W.  96. 
4b»248(1)  (Mo.App.)  A  departure  in  an  amend- 
ed pleading  consists  in  leaving  the  case  as  made 
in  the  complaint  or  petition  in  respect  to  some 
material  matter,  and  introducing  new  matter 
which  is  inconsistent  therewith  or  does  not  sup- 
port it— International  Harvester  Co.  of  Am«r- 
usa  ▼.  Lanpher,  183  S.  W.  1108. 
«s»248(4)  (Mo.App.)  Allegations  of  amended 
petition,  seeking  damages  for  breach  of  con- 
tract, held  improperly  stricken  as  a  departure 
from  the  petition:  the  proof  under  the  amend- 
ment being  admissible  under  the  original  peti- 
tion.—International  Harvester  Oo.  <x  America 
V.  Lanpher,  183  8.  W.  IIOK. 

Vm.  PBOFEBT.    OTEB,    AlfB    EX- 
HIBITS. 

I8S93I2  (Ky.)  Where  the  allegations  of  a  plead- 
ing and  the  recitals  in  an  exhibit  filed  therewith 
are  at  variance,  the  recitals  control. — ^Moody- 
Mitchell  Lumber  &  Building  Co.  r.  City  of 
LouisvUle,  183  S.  W.  481. 

IX.   BII.L   OF   PABTICITIJIBS   AlTD 

COPT  OF  Aocotmr. 

4s»330  (Tex.Civ.App.)  Where  a  verified  ac- 
count attached  to  the  petition  contained  items 
other  than  those  set  forth  in  the  petition,  the 
account  was  inadmissible. — Day  v.  Van  Horn 
Trading  Co.,  183  S.  W.  H5. 


XX.  Monojrs. 

«a»35l  (Ey.)  Instruction  as  to  duty  of  railroad 
if  crossing  where  decedent  was  killed  was  used 
by  many  persons  or,  by  reason  of  curves,  em- 
bankment, or  other  obstruction,  was  more  than 
ordinarily  dangerous,  was  not  erroneous  in  re- 
ferring to  physical  conditions. — Illinois  (3ent  B. 
C!o.  V.  Tolar-s  Adm'r,  183  S.  W.  242. 
^=»367(1)  (Mo.)  A  ntotion  does  not  lie  to  make 
all^ations  of  surplusage  more  definite.— Walsh 
V.  PulitKer  Pub.  Co.,  183  S.  W.  587. 
<S=»367(2)  (Mo.)  A  petition  for  libel  held  not 
subject  to  motion  under  Rev.  8t  1909,  |  1794, 
to  make  more  definite  allegations  as  to  articlea 
referring  to  the  "gang"  with  which  the  alleged 
libel  connected  plaintiff.— Walsh  v.  Fulitaer 
Pub.  Co.,  183  S.  W.  587. 

«=»369(8)  (Tex.av.App.)  In  action  against  tele- 
phone company  and  its  manager  tor  slander, 
plaintiff  should  be  required  to  elect  to  proceed 
against  both  jointly  for  slanders  by  the  manager 
as  agent  for  the  company,  or  for  those  uttered 
by  the  manager  in  liia  individual  capaciiy. — 
Southwestern  Telegraph  &  Telephone  Co.  ▼. 
Long,  183  S.  W.  4S1. 

Xm.  PEFBQTS    AHB    OBJECTIONS. 

WAIVBB.  AWP  ATOBB  BT  VBiU 

DIOT  OB  JUBOHENT. 

<S=>406(7)  (Mo.App.)  The  defendant  waived  his 
right  to  object  to  the  petition  as  not  definite 
and  certain  by  going  to  trial  without  objection. 
— Janes  v.  Levee  Dist.  No.  2  of  Dunklin  Conn- 
ty,  183  S.  W.  697. 

«=»4I2  (Tex.Civ.App.)  Right  of  defendant  to 
have  special  defenses  pleaded  and  not  denied  by 
plaintiCF  taken  as  confessed  may  be  waived. — 
Kansas  City,  M.  &  O.  Ry.  Co.  t.  C!ole,  li33 
S.  W.  137. 

PLEDGES. 

Sea  Pawnbrokers. 

POLICEMEN. 

See  Arrest,  «=>63« 

POLICE  POWER. 

See  Municipal  Corporations,  $=>591-601, 


POLICY. 


See  Insuranca 


POLITICAL  RIGHTS. 

See  Elections. 

POSSESSION. 

See   Adverse   Posseedon;     Ghattd   Mortgages, 
«=>149,  158;   Forgery,  «s>60. 

POWERS. 

See  Wills,  (Ss'dOO. 

PRACTICE. 

For  practice  in  particular  actions  and  proceed- 
ings, see  the  various  specific  topics. 

PREJUDICE. 

See  Judges,  «=»49;  New  Trial,  <S=>77. 

PREMIUMS. 

See  Insurance,  «=9S49-^65,  392. 

PRESCRIPTION. 

See  Adverse  Possession;  limitation  of  Actions. 


For  cases  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  aeries  ft  Indexes  see  same  topic  and  KBT-NOMBBR 
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PRESUMPTIONS. 

See  Appeal  and  Error,  «»907-939:   Oriminal 
L«w,  «=>1144 ;  Evidence,  «=»87-S3. 

PRINCIPAL  AND  ACCESSORY. 

See  Oriminal  Law,  «=980. 

PRINCIPAL  AND  AGENT. 

See  Brokers;    Corporationg,  ®=>320-423;    Evi- 
dence, «»243;   Insurance,  9=392,  875. 

I.   THE  BEX.ATION. 
(A)  CreatlOB  and  Bxtstenec. 

«=93  (Ark.)  An  intermediary,  who  frequently 
procured  loans  from  a  loan  company,  satiafied 
prior  liens  and  made  reports  on  the  loan,  was 
an  a^ent  of  the  company,  and,  on  his  misap- 
propriation of  proceeds,  note  and  mortgage  of 
applicant  will  be  canceled.— Commonwealth 
Farm  r^an  Co.  v.  Wall,  183  S.  W.  193. 
€=>22  (Ky.)  Declarations  of  an  agent  are  not 
admissible  to  show  the  fact  of  agency.— Stude- 
baker  Corp.  of  America  v.  Miller,  183  S.  W. 
256. 

n.  ttxrrvAL  uohts,  duties,  and 

T.TABTT.TTIBS. 
(B)  Compeasation  aad  Lien  of  Aaraat. 

^=>8I(4)  (Tex.Civ.App.)  A  salesman  employed 
under  contract  that  fie  should  receive  commis- 
siona  on  all  sales  made  by  him  accepted  and 
shipped  by  his  company,  but  which  stipulated 
that  he  should  work  with  a  grocery  company 
'  and  receive  commissions  on  all  sales  mai^  to 
it,  however  the  order  might  be  received  by  bis 
employer,  held  entitled  to  a  commission  on  a 
sale  made  to  such  company. — Castleman  Blake- 
more  Co.  V.  Lewis,  183  S.  W.  1182. 

III.   RIGHTS  AND  LIABIUITIES  AS  TO 

THIRD   PERSONS. 

(A)  Ponrem  of  Atfent. 

«=>I04(2)  (Tex.CHv.App.)  Where  a  sales  agent 
had  no  authority  to  make  warranties  other  than 
those  contained  in  the  written  contract  signed 
by  the  purchaser,  which  declared  that  it  should 
contain  all  of  the  agreements  between  the  par- 
ties, a  parol  warranty  by  the  sales  agent  is  not 
binding,  unless  ratified  by  the  seller.— First  Nat. 
Bank  of  Gamer,  Iowa,  v.  Smith,-  183  S.  W. 
.862. 

$:»I06  (Ark.)  Application  by  an  agent  of  a 
loan  cotnpany  of  the  proceeds  of  the  loan  for 
satisfaction  of  prior  liens,  was  within  the  ap- 
parent scope  of  his  authority. — Commonwealth 
Farm  Loan  Co.  v.  Wall,  183  S.  W.  193. 
^=3 121  (Ark.)  Aa  ageni]  may  establish  the 
scope  of  his  agency  by  his  Own  testimony, 
though  hit  declarationa  are  not  admissible.— 
Concordia  Fire  Ina.  Co.  v.  MitcheU,  183  S.  W. 
770. 

<3=>I23  (Tex.Civ.App.)  Evidence  held  to  show 
that  supplies  were  furnished  on  the  defendant's 
credit  at  the  instance  of  his  agent  who  acted 
within  the  scope  of  his  authority. — Daggett  v. 
Avis  Hardware  Co.,  183  S.  W.  20. 
<8=3|36(4)  (Mo.App.)  That  an  a«ent  receiving 
money  paid  by  mutual  mistake  had  paid  it  over 
to  his  principal  before  learning  of  the  mistake 
is  no  defense  to  an  action  against  him  to  re- 
cover the  payment, — Mason  v.  Commerce  Trust 
Co..  183  S.  W.  707. 

Money  paid  by  mutual  mistake  to  one  known 
to  be  acting  as  agent  cannot  be  recovered  from 
the  agent  after  he  had,  without  knowledge  of 
the  mistake,  accounted  to  his  principal.— Id. 

(B)  Undlseloaed  Aarenoy. 

«s>  145  (3)  (Mo.App.)  Where  an  agent  sells  goods 
of  his  principal  as  his  own,  without  any  knowl- 
edge on  the  part  of  the  purchaser  that  the  goods 
are  not  bis  own,  the  purchaser  will  be  entitled 


to  aet  off  a  debt  doe  to  Mm  from  the  agent 

?S§'o'*,'ft*.R'iS'  •*'  **  goods.— Beatty  y.  Heath, 
loo  D.  W.  1102. 

(C)  VaaatliorlBed  nnd  Wronirfal  Aeta. 
4=>I50  (Tex.Civ.App.)  A  principal  whose  agent 
secured  credit  for  him  when  he  was  authorised 
only  to  draw  upon  the  principal  coald  not  com- 
plain or  avoid  liability  for  the  credit  extended, 
although  the  agent  actually  exceeded  the  author- 
ity riven.— Daggett  V.  Avis  Hardware  Co.,  183 

«=>I56  (Tex.Oiv.App.)  A  vendor  held  to  mak« 
a  surveyor  his  agent,  and  so  bound  by  his  rep- 
resentation, by  referring  the  purchaser  to  him 
tor  statCTBent  as  to  the  acreage.- Taylor  v.  Hill, 
183  S.  ^v.  836. 

<8=>I57  (Tex.OiT.App.)  As  one  cannot  contract 
with  himself,  the  agent  of  two  cannot  deprive 
°°?v°A  ^'^?  *•'  ^°y  "i***  "■der  his  contract 
with  the  other,  by  approving  as  his  agent  of  a 
contract  which  as  agent  .of  the  other  he  has 
made  with  third  persons.— Ceneral  Bonding  & 
Casualty  Ina.  Oo.  v.  McCurdy,  183  S.  W.  796. 

(JP)  Aettona. 
«s»l90(3)  (Mo.App.)  In  action  tor  price  of 
coal,  defended  on  ground  that  it  had  not  beat 
purchased  of  plaintiff,  but  of  his  son,  who  had 
previously  carried  on  the  same  i^usineas  imder 
another  name,  evidence  held  not  to  warrant  in- 
ference of  defendant's  notice  of  a  change  of 
ownership,  and  that  son  had  become  agent  of 
the  plaintiff.— Beatty  v.  Heath,  183  S.  W.  1102. 

PRINCIPAL  AND  SURETY. 

See  Attorney  and  CUent,  <S=)431:  Bail;  Evi- 
dence, <&=»423;  Indemnity;  Injunction,  <S=5> 
236,  241;  Limitation  of  Actions,  «=»56. 

I.  CREATION  AND  EXISTENCE  OF 

BEI^TION. 
(A)   Betwe«a  IndtWdaala. 

®=333  (Tex.Civ.Ap^.)  An  agreement  by  a  sure- 
ty to  pay  a  note  in  case  the  principal  refosea 
to  do  so  made  as  an  inducement  to  third  persona 
to  sign  it  is  supported  by  a  consideration. — 
Clevenger  v.  Commercial  Guaranty  State  Bank. 
183  S.  W.  65. 

II.  NATURES  AND  EXTENT  OF  XiIA- 

HII.ITT  OF  SURETY. 

«»59  (Mo.App.)  Doctrine  that  surety  is  fa- 
vorite of  law,  entitled  to  the  benefit  of  strictis- 
simi  juris,  does  not  apply  to  sureties  for  hire. 
—Barton  v.  Title  Guaranty  &  Surety  Co.,  183 
S.  W.  694. 

Rer.  St  1909,  |  1209,  providing  for  release 
of  surety  companies  from  liability  on  the  same 
terms  aa  individuals,  does  not  entitle  sacfa  com- 
panies to  the  benefit  of  strictissimi  juris.— Id. 
«=»82(2)  rrex.Civ.App.)  The  owner  of  a  bmld- 
ing,  on  default  of  the  contractor,  cannot,  except 
as  authorized  by  the  contract  or  the  contrac- 
tor's bond,  make  contracts,  and  so  render  the 
bondsman  liable. — General  Bonding  A  Casual- 
ty Ins.  Oo.  v.  McCurdy,  183  8.  W.  796. 

m.  DISCHABOB  OF  SURETY. 

<8=I0I(1)  (Tei.Oiv.App.)  A  material  alteration 
of  the  contract  by  building  contractor  and 
building  owner  will  release  the  contractor's 
bondsman. — General  Bonding  &  Casualty  Ina. 
Co.  V.  McCurdy,  183  S.  W.  796. 
<3=3t04  (Tex.Civ.App.)  If  the  agreement  be- 
tween debtor  and  creditor  for  an  extension  of 
time  for  payment  is  conditional,  it  must  be 
shown  that  such  condition  has  been  complied 
with  to  effect  the  release  of  the  debtor's  surety. 
— Speer  v.  Rushing,  183  S.  W.  67. 
0=3 1 05  (Tex.Civ.App.)  An  agreement  by  the 
payee  of  a  note  with  the  principal  maker,  for  a 
valuable  consideration,  to  extend  the  time  for 
payment  for  a  definite  time,  made  without  the 


Digitized  by 


Google 


1277 


IMDBX-DIGB8T 


rmVXMMtm 


conaeut  ot  tiM  priiudpal'*  ■ur«t7,  will  releaae  the 
Kirety.— Speer  y.  RashinK,  183  S.  W.  67. 
4=>108  (Tex.Civ.App.)  llie  agreement  whereby 
the  payee  of  a  note  extends  additional  time  to 
the  principal  maker  for  its  payment,  to  release 
tbe  principars  surety,  must  be  rapported  by  a 
valid  consideration.— Speer  v.  Bushing,  183  S. 
W.  67. 

Where  the  payee  of  an  interest-bearinB  ob- 
ligation promises  to  forbear  collection  for  a 
definite  time,  and  tbe  {principal  debtor  agrees  to 
pay  interest  for  such  time,  tbe  mutnal  promises 
oonstitate  valuable  consideration,  supporting  the 
a^eement,    and    incidentally    discharging    tbe 

Frincipal's  surety  if  made  without  his  consent.-" 
d. 
^;*II6  (MoJL.pp.)  A  creditor,  releasing  one  of 
two  cosureties  releases  the  other  for  one-half  of 
the  debt— Singleton  t.  Shepherd,  183  S.  W. 
1077. 

<t=>ll7  (M«.App.)  Failure  to  reserve  part  of 
contract  iHrice  as  provided  by  bnildiiig  contract 
releases  nonconsenting  acoonunodation  surety  on 
contractor's  bond.— Barton  v.  Title  Ouaranty  & 
Surety  Co.,  188  S.  W.  604. 

Surety  for  hire  on  contractor's  bond  is  re- 
leased b^  owner's  failure  to  retain  part  of  con- 
tract price  provided  for  in  building  contract  as 
resprve  fmid  only  to  extent  of  impairment 
thereof.— Id. 

Where  building  contract  provided  for  85  per 
cent,  progress  payments  on  architect's  esti- 
mates, balance  to  be  held  as  reserve  fund  un- 
til after  completion,  impairment  of  fund 
through  paj-ments  on  architect's  honest  overes- 
timates held  Dot  to  release  the  surety  company 
on  the  contractor's  bond. — Id. 

Architect  issuing  certiScates  on  contractor's 
representations  of  payment  of  subcontractors 
held  not  negligent,  discharging  surety  <»  con- 
tractor's bond. — Id. 

Payments  on  architect's  certificates  as  pro- 
vided in  building  contract,  made  witliout  in- 
quiry by  owner,  held  not  negligenoe  discharg- 
ing surety  on  contractor's  bond. — Id. 
4=9 1 25  (Xex.Civ.App.)  A  mere  forbearance  to 
sue,  without  an  agreement  not  to  do  so,  will  not 
ndease  a  surety  from  liability  for  a  debt — Speer 
T.  Bushing,  183  S.  W.  67. 

TV.  KEaaSDTES  OF  CREDITORS. 

4=9 1 61  (Tex.Civ.A^p.)  In  suit  on  a  note,  evi- 
dence as  to  plaintiJrB  alleged  agreement  with 
the  principal  maker  to  extend  the  time  for  pay- 
ment held  insufficient  to  sustain  verdict  for  de- 
fendants, sureties  for  the  principal  maker.— 
Speer  v.  Rushing,  183  S.  W.  67. 

T.  RIGHTS  AND  REMEDIES  OF 

SURETY. 

(C)  As  t»  OosoretT. 

«»>l»4(8)  (Mo.App.)  Under  Rev.  St  1909,  If 
2T77,  11277,  surety  settling  with  creditor  for 
less  than  his  share  of  the  indebtedness  htld  not 
entitled  to  contribution  from  cosurety,  who  had 
previously  procured  a  release  by  paying  aleaa 
amount— ^gletoD  v.  Shepherd,  183  S.  W. 
1077. 

Surety,  compromising  with  creditor  for  Iiimself 
and  his  cosurety,  held  entitled  to  contribution, 
though  paying  less  than  his  own  share  of  the 
whole  debt— Id. 

4=»I96  (Mo.App.)  Each  of  two  sureties  owes 
the  entire  debt  to  the  creditor,  but  as  between 
themselves  each  owes  one-half  of  the  debt — 
Singleton  v.  Shepherd,  183  S.  W.  1077. 

PRIORITIES. 

See  Chattel  Mortgages,  4=>148,  140;   Mortgag- 
ee, «=»161,  174. 

PRISONS. 

See  Officers,  «=»100. 


PRIVATE  ROADS. 

See  BaaementB. 

PRIVILEGE. 

See  Witnesses,  9=9293%,  307. 

PRIVILEGED  COMMUNICATIONS. 

See  Witnesses,  «=>191-219. 

PROBABLE  CAUSE. 

See  MalidooB  Ftosecution,  «s>16-23,  82. 

PROBATE. 

See  ymis,  «=922»-830. 

PROCESS. 

See  Appearance:  Arrest;  Attachment;  Corpo- 
rations, 4=»507;  Execution;  Garnishment; 
InjunctiiMi;  Mandamus;  Prohibition;  Quo 
Warranto ;   Seqneetration. 

PROHIBITION. 

See  Intoxicating  liquor*. 

I.   NATURE  AND   GROUNDS. 

«=95(2)  (Mo.App.)  Prohibition  held  available 
to  determine  whether  a  court  ordering  an  audit 
of  tbe  books  of  a  corporation,  made  a  defend- 
ant in  ft  suit  to  appoint  a  receiver,  and  taxing 
the  cost  thereof  as  costs  against  it  and  others, 
usurped  judicial  authority.— State  ex  rel.  Buck- 
ingham Hotel  Co.  v.  Kimmel,  183  S.  W.  6S1. 
«s>IO(l)  (Mo.App.)  Prohibition  lies  to  pre- 
vent the  exercise  of  judicial  power  where  there 
is  a  total  lack  of  jurisdiction,  or  where  the 
court  is  proceeding  in  excess  of  its  jurisdiction. 
—State  ex  rel.  Buckingham  Hotel  Co.  v.  Kim- 
mel, 188  S.  W.  651. 

U.  jrURISDICTION,    PROOEEDINOS, 
AMD  REUEF. 

«s9l8  (MoApp.)  ProhibitioB  against  a  judg- 
ment is  applied  for  in  time  bo  long  as  anything 
remains  to  be  done  to  carry  the  Judgment  into 
effect — State  ex  rel.  Buckingham  Hotel  Oo.  v. 
Kimmel,  188  S.  W.  651. 

4=»25  (Mo.App.)  A  demurrer  to  the  petition 
in  prohibition  admits  tbe  facts  properly  ^ad- 
ed  therein. — State  ex  rel.  Buckingham  Hotel 
Co.  V.  Kimmel,  183  S.  W.  661. 

PROMISE  OF  MARRIAGE. 

See  Seduction, '  4s»34. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 

PROOF. 

See  Insurance,  4=»666. 

PROSECUTING  ATTORNEYS. 

See  District  and  Prosecuting  Attorneys. 

PROSTITUTION. 

See  Vagrancy,  9=>3. 

PROVOCATION. 

See  Assault  and  Battery,  ^salfc 

PROXIMATE  CAUSE. 

See  Negligence,  «s»68,  63;  Torts,  «s>lB. 

PUBLICATION. 

See  Iiibel  and  Slander,  4=924. 


Par  oases  in  Dee.  Dig.  *  Am.  Dig.  Kej  No.  Series  A  Indexes  see  same  topic  and  KBT-NUHBER 


Digitized  by 


Google 


PubU«  SwM 


183  SOUTHWBSTifiBN  RBPORTBB 


1278 


PUBLIC  DEBT. 

See  Goanties,  «=>150;  School*  and  School  Dia- 
tricts,  ^=>v6. 

PUBLIC  IMPROVEMENTS.   * 

See  Municipal  Ciorporatioiis,  4s>296-613. 

PUBLIC  LANDS. 

m.  OXSPOBAX  OF  IiAIfllS  OF  THE 
STATES. 

«=Bl73  (Tex.)  Under  ReT.  Bt  1«11,  arts.  5468, 
5459,  the  deiense  of  one  to  whom  public  free 
school  land  was  sold  to  an  action  by  purchasers 
after  forfeiture  declared  aeaiost  bim,  that  the 
forfeiture  was  illegal,  leavlnR  his  right  to  the 
land  unaffected,  was  not  precluded  because  of 
his  failure  to  bring  suit  for  the  land  within  a 
year  &om  the  date  of  the  award  after  the  for- 
feiture against  bim.— Nations  t.  Miller,  188  S. 
W.  153. 

«s>l73(10)  (Tex.)  The  law  require*  an  appli- 
cant for  the  purchase  of  free  school  lands  to 
file  Ms  affidavit  of  settlement  within  30  days 
of  the  90  days  from  the  date  of  purchase. — 
Anthony  v.  BaU,  183  S.  W.  1142. 
«=3 173(20)  (Tex.)  Mere  absence  by  a  pur- 
chaser of  public  free  school  lands  for  eight  or 
nine  months  does  not  as  a  matter  of  law  neces- 
sarily constitute  an  abandonment  of  the  prop- 
erty as  the  purchaser's  permanent  place  of 
abode.— Anthony  v.  Ball,  183  S.  W.  1142. 

A  purchaser  of  public  free  school  lands,  who 
settled  thereon  two  or  three  weeks,  and  then  left 
for  eight  or  nine  months  to  engage  in  business 
elsewhere,  returning  meanwhile  for  only  a  few 
days,  forfeited  his  right  by  abandonment— Id. 
«3>I76(2)  (Tex.Civ.App.)  One  holding  a  pat- 
ent from  the  state  to  certain  lands  can  recover 
soch  lands,  unless  his  patent  conflicts  with  a 
prior  survey  admitted  to  be  owned  by  another 
party  .-Thatcher  v.  Matthews,  183  S.  W.  810. 
4=9 1 80  (Tex.)  The  action  of  the  Commissioner 
of  the  General  Land  Office  in  forfeiting  a  pur- 
'  chase  of  public  lands  is  ex  parte  and  dependent 
upon  the  actoal  existence  of  the  fact*  constitut- 
ing a  lawful  ground  of  forfeiture  and  authorizing 
him  to  declare  it,  since  he  is  not  invested  witn 
judicial  powers.- Nations  v.  MiUer,  183  S.  W. 

PUBLIC  SCHOOLS. 

See  Schools  and  Sdiool  Districts. 

PUBLIC  SERVICE  CORPORATIONS. 

See    Carriers;     Railroads;     Street   Railroads; 
Telegraphs  and  Telephones, 

PUBLIC  USE. 

See  Dedication;  Eminent  DcHnain.  . 

QUALIFICATIONS. 

See  Electiona. 

QUARRIES. 

See  Negligence,  «=»39. 

QUASHING. 

See  Execution,  «=>176. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Trial,  «=»139-143. 

QUIETING  TITLL 

See  Appeal  and  Error,  <8=>893:   Taxation,  4s» 
766,  818. 

n.  PBOCEEDINOS  AND  REI.IEF. 

4=329  (Mo.)  There  is  no  limitation  fixed  for 
bringing  an  action  under  Rev.  St.  1000,  {  2535, 


relating  to  suit*  to  determina  interests  in  and 
to  quiet  title  to  land.— Powell  v.  Powdl,  183  S 
W.  626. 

QUITCLAIM. 

See  Estoppel,  4=>39;  Vendor  and  Purchaser, 
®=3224. 

QUO  WARRANTO. 

I.  X ATI! HE  AKD  GBOUMUS. 

^»8  (Tex.CiTApp.)  Quo  warranto  is  a  proper 
remedy  where  a  cbarter  election  is  void  because 
preliminary  questlMis  were  not  submitted  by 
the  council  to  the  voters.- Bassel  v.  Shanklin, 
183  8.  W.  105. 

H.   JnJBUSDICTXOX,  FROOEEDnf«HB. 
AMD  BEUEF. 

4=>57  (Mo.App.)  In  quo  warranto  proceedings 
to  determine  validity  of  the  act  aathorizing  the 
incorporation  of  the  municipality,  the  question 
whether  the  relator's  property  might  properly 
be  taxed  by  the  municipality  was  not  involved. 
— State  OB  Inf.  of  Bates  ex  reL  Oeoter  Creek 
Mining  Co.  y.  City  of  CarterviUe,  183  S.  W. 
1093. 

RAILROADS. 

See  Appeal  and  Error,  «=»1062,  1064;  Car- 
riera;  Commerce,  4S=>S,  27;  Contracts,  4=» 
245,  354 ;  Criminal  Law,  <£=>3I>4;  Evidence, 
^:»20;  False  Inwrisoament,  @3>15;  Master 
and  Servant.  ^s>lll:  Street  Railroads:  Tri- 
al, «s>191,  260. 

VZ.  OOKSTaPOTIOE,    MAIXTEIIAHCE. 
Ain>  EQULFMEET. 

*=»95(4)  (Ky.)  Where  receiver  of  a  ndlroad 
company,  completing  construction  under  order 
of  court,  built  a  retaining  wall  to  protect  high- 
way at  a  railroad  crossing,  defendant,  which  ac- 
quired the  property  at  judicial  sale,  is  bound 
under  Ky.  St.  f  768,  snbsec.  5,  to  reconstruct 
the  wall  or '  to  repair  it  if  necessary^— Louis- 
ville ft  I.  R.  Co.  V.  Speckman,  183  S.  W.  915. 

Under  Ky.  St.  i  768,  subsec.  6.  the  duty  of 
maintaining  a  highway  at  a  point  where  it 
was  crossed  by  a  railroad  right  of  way  keld 
upon  the  railroad  company  and  not  the  county, 
particularly  where  any  injury  to  the  highway 
would  affect  the  railroad  roadbed. — Id. 
«3»95(6)  (Ky.)  That  the  fiscal  court  of  a  coun- 
ty authorieed  a  railroad  company  to  coostmct 
its  lif^t  of  way  across  highways  h«U  not  to 
excuse  Ae  railroad  company,  in  view  of  Ky. 
St  I  708,  subsec.  5,  of  the  duty  of  ooBstrueting 
safe  approaches  where  the  highway  crossed  the 
tracks. — Louisville  ft  I.  R.  Co.  v.  Speckman,  183 
S.  W.  915. 

4=9 1 08  (Tex.Civ.App.)  A  railroad  failing  to 
construct  necessary  eolverta  in  an  embankment, 
as  required  by  Rev.  St  art  6496,  hH4  liable 
for  aU  damages  of  which  the  failure  was  the 
proximate  cause. — Missouri,  K.  &  T.  By.  Co.  of 
Texas  t.  Evans,  183  S.  W.  83. 
4s»ll4  (Tex.Civ.App.)  In  action  against  a  rail- 
road  company  negligently  failing  to  construct 
culverts  in  an  embankment  which,  with  Johnson 
grass  thereon,  was  by  flood  carried  on  plaintiff's 
land,  refusal  of  an  bistrnction  directing  a  find- 
ing for  the  company  htU  not  erroneous.- Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Evans,  183 
S.  W.  »3. 

Evidence  heU  to  iustifv  a  finding  that  a  rail- 
road company  negligently  failed  to  construct 
culverts  in  an  embankment  on  which  there  was 
Johnson  grass,  and  that  in  consequence  thereof 
the  embankment  and  the  gross  were  washed  by 
flood  onto  plaintiffs  land. — Id. 

X.  OPERATIOH.    ■ 
(A)   Doty  to  Operate. 

<S=9222(2)  (Tex.Civ.App.)  In  an  action  to  re- 
cover damages  from  a  railroad  company  for  de- 
structiou  und  depreciatiuu  of  real  estate  caused 
by  its  siding  and  engines,  evidence  Aeld  sufficient 


Digitized  by 


Google 


INDSZ-DIGE8T 


ftaUroada 


tain  the  Tetdiot.— St  Louis,  B.  &  M.  By. 
Green.  188  S.  W.  82D. 


tKtntorjr, 


Mnnlalpal, 
Reari>l*tton«< 


snA      Ofllotsl 


(3  (Tex.GiT.App.)  An  ordinance  of  a  city 
;>orated  nnder  the  general  lew,  requiring 
lads  to  fumiah  gates  or  watchmen  at  cross- 

hetd  autliorixed  by  the  general  welfare 
e  of  Rev.  St.  art.  7M.— City  of  Waxahachie 
issouri,  K.  ft  T.  By.  Go.  of  Texas,  183 
.61. 

ordinance  requiring  railroads  to  beep  a 
hman  at  each  crossing  "all  during  the  day" 
void  as  nnreasonable  om  its  face.'-Id. 

:;ompmmtes  •nA  PersoBS  Ualde  for  Ib- 
]ariea. 

65  (Tex.CiT.App.)  In  an  action  against  a 
}ad  ccMaii>any  for  a  nniHrnoe,  the  inquiiy  of 
jury  should  have  been  limited  to  the  acts 
tlained  of  occurring  before  the  date  the  rail- 
went  into  PBceiTBrship. — St.  Lonis,  B.  &  M. 
Co.  Y.  Green,  183  S.  W.  829. 

Injnrlea  to  I^lcenscea   or   Treapmaaera 
In  General. 

282(8)  (Mo.)  In  an  action  for  being  strack 
oose  freigbt  ear  door  In  passing  train,  plain- 
must  prove  that  door  was  loose,  and  that  de- 
lant  was  negligent  in  failing  to  inspeet,  or 
:  defendant,  having  reasonable  time  after 
ce  before  injury,  faUed  to  repair. — Thompaon 
St  Loui«  Southwartern  By.  Co.,  18»  8.  W. 

282(9  (Mo.)  Rmainf  freight  train  past 
Jon  and  with  loose  car  door,  which  stmck 
tntiff,  had  not  negligence  per  ae,  where  no 
cute  or  ordinance  was  violated  and  several 
E>ectiQn8  not  disclosing  door  wer^  ma^  just 
ore  accident.— Thompson  v.  St.  £ouis  tSentii- 
itern  By.  Co.,  188  S.  W.  681. 

CF)  Aceldenta  nt  Croaatnva. 

»303(1)  (Ky.)  The  duty,  under  Ky.  St  J 
i,  Bubaec  6,  of  a  railroad  company  to  main- 
n  approaches  to  a  railroad  enosing,  cannot 
!ely  be.l^  ti>  the  overseers  or  other  author- 
es  of  the  county,  and  where  it  is  left  to  them, 
d  the  approaches  are  unsafe,  the  railroad 
mpeny  is  liable.— Ii«uisvfllo  A:  T.-  R.  Oo«  v. 
icckiuan,  183  S.  W.  916. 
»344  (Ky.)  A  petition  for  death  at  railroad 
ossiuK,  charging  failure  to  warn,  excessive 
ped,  failure  to  keep  lookout^  or  to  take  care 
protect  public,  included  failure  to  use  ordi- 
iry  care  to  avoid  injuring  decedent  after  his 
'ril  was  or  might  have  been  discovered  by  ordi- 
iry  care.— Illinois  Cent  R.  Co.  v.  Tolar's 
dm'r,  183  8.  W.  242. 

=>348  (Tex.Civ.App.)  Evidence    held   to    sas- 
in  a  finding  that  a  railroad  company  negligent- 
maintained  a   crossing  in  an  unsafe  condi- 
on  for  traveL— Kansas  City,  M.  &  O.  Ry.  Go. 
Cole,  183  S.  W.  137. 

=>3S0  (Ky.)  Evidence  held  to  authorize  sob- 
lisfion  to  jury  of  question  whether  injury  to 
ecHlent  killed  at  railroad  crossing  could  have 
een  avoided  by  ordinary  care  after  his  peril 
.•as  discovered  or  could  have  been  discovered  by 
rdinary  care.— Illinois  Cent  B»  C!o.  v.  Tolar's 
idm'r,  183  8.  W.  242. 

S=5350(l)  (Ky.)  Whether  a  motorist  about  to 
ross  railroad  tracks  was  guilty  of  negligence  in 
IriTing  over  the  edge  of  a  retaining  wall  which 
upported  the  approach,  or  whether  the  wall 
»ve  way  under  the  weight  of  the  machine,  held 
or  the  jury. — Louisville  &  I.  B.  Co.  v.  Speck- 
nan,  183  S.  W.  915. 

^350(3)  (Ky.)  Whether  a  railroad  company 
>t  itt  predecessors  made  a  fill  and  raised  the 
itghway,  at  the  place  where  plaintiff's  automo- 
bile ran  into  a  ditch,  so  as  to  pass  over  i^s 
tracks,  held  nnder  the  evidence  a  question  for 


the  jury. — LouisvtUe  ft  I.  R.  Co.  v.  Speekman, 
183  S.  W.  916. 

Whether  a  raUrood  company  trailt  a  safe  re- 
taining wall  to  protect  a  highway  crossing, 
so  OS  to  relieve  it  of  Mability  for  injuries  to 
plaintiff  when  the  wall  gave  way  and  precipitat- 
ed his  automobile  into  the  ditch,  held  for  the 
jury.— Id. 


(«)  Inivrtea 


to    Peraona 
Traeka. 


on    or    near 


«=s>355(l)  (Ky.)  Employes  of  a  distillery  which 
had  a  private  switch,  and  who  crossed  and  re- 
crossed  the  track  in  discbarge  of  their  duties, 
held  not  trespassers,  and  the  railroad  company 
is  bound  to  exercise  care  to  avoid  running  them 
down. — Sonthem  Ry.  Co.  in  Kentucky  v.  Dng- 
less,  183  S.  W.  987. 

«=»355  (2)  (Tex.Ciiv.App.)  A  driver  of  an  auto- 
mobile in  a  city  street  had  no  greater  right 
therein  than  a  railroad,  whose  team  track  lay 
along  the  side. — Galveston,  H.  ft  S.  A.  Ry.  <3o. 
V.  Marti,  183  S.  W.  846. 

«=s>356(l)  (Ky.)  General  use  of  railroad  track 
or  right  of  way  does  not  give  user  any  property 
tight  for  paasway  by  way  of  easement  or  other- 
wise.—LouisviUe  ft  N.  R.  Ck>.  V.  Marlow,  188  S. 
W.  470. 

«ss»356(2)  (Ky.)  In  thickly  populated  commnnl- 
ties,  where  people  generally  have  need  railroad 
track,  the  mw  raises  presumption  of  acquies- 
cence by  company,  and  imposes  duty  to  use  rea- 
sonable care  to  prevent  injury.— LouisviUe  &  N. 
R.  Co.  r.  Marlow,  183  S.  W.  4T0. 

«=>362(1)  (Ky.)  A  railroad  Could  not  reason- 
ably have  amtieipated  that  a  pedestrian  would 
stumble  over  a  spike  protruding  two  inches  from 
tie,  and'  is  not  liable  for  injury  therefrom.— 
Gosney  v.  Loalsville  &  N.  R.  Co.,  183  S.  W.  538. 

4=9344  (Ky.)  User  of  path  on'  right  of  way 
four  or  five  feet  from  end  of  ties,  injured  by  iron 
pipe  from  train,  cannot  recover  from  railroad  in 
absence  of  affirmative  or  positive  acts  of  negli- 
gence.—LouisviUe  &  N.  R.  Co.  V.  Marlow,  183 
S.  W.  470. 

9=9367  (Ky.)  For  a  railroad  company  to  sta- 
tion a  brakeman  on  next  to  the  rear  of  a  string 
of  cars  it  was  backing  on  a  private  switch  held 
not  sufficient  lookout,  the  tracks  being  curved, 
and  it  appearing  that  the  brakeman  could  not 
see  persons  about  to  cross  in  time  to  stop  the 
train. — Southern  Ry.  (Jo.  in  Kentucky  v.  Dug- 
less,  183  S.  W.  937. 

Where  effective  lookouts  might  have  preceded 
cars  on  foot  or  a  brakeman  could  have  sat  on 
the  cars,  the  fact  that  electric  wires  ran  into 
the  building  of  the  owner  of  a  private  switch 
only  five  feet  above  the  height  of  freight  cars 
does  not  excuse  the  railroad  company  from 
maintaining  a  lookout— Id. 

4=9376  (McApp.)  A  railroad  section  foreman, 
on  a  motor  car,  who  came  up  behind  plaintiff 
riding  a  speeder,  and  ran  into  the  speeder 
against  plaintiff's  protests,  two  or  three  times 
before  it  was  derailed,  was  guilty  of  negligence. 
—Bay  V.  Missouri  Southern  R.  C!o.,  183  S.  W. 
343. 

4=»38l  (Mo.App.)  Plaintiff,  an  inexperienced 
operator,  riding  a  "speeder"  on  a  railroad  track, 
mio,  when  he  discovered  a  motor  car  coming 
up  oeliind  him,  overbalanced  by  turning  his 
body  too  far  to  one  side  in  looking  back  at  the 
unexpected  danger,  was  not  required  to  act  in 
the  manner  -most  conducive  to  his  safety. — Bay 
V.  Missouri  Sonthem  R.  C!o.,  183  S.  W.  343. 
€=9390  (Mo.App.)  Though  plaintiff,  riding  a 
speeder  on  a  railroad  track,  was  negligent  in 
being  there  or  not  getting  out  of  the  way  of  a 
Section  motor  car  coming  up  behind,  at  some 
point  it  became  the  duty  of  the  operator  of 
thft  car,  seeing  plaintiff  in  time  to  put  his  car 
'iftrter  co"*^"^  ""^  **°P  ^  necessary,  to  take 
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necenary  precaation*  to  protect  plaintiff.— Bay 
▼.  Missoari  Southern  R.  Co.,  183  S.  W.  343. 

The  doctrine  that  to  avail  himself  of  the 
humanitarian  rule  to  recover  notwithstanding 
his  own  negligence  a  plaintiff  injured  on  a 
railroad  track  most  confess  his  negligence,  and 
that  he  cannot  avail  himself  both  of  common 
negligence  and  the  humanitarian  rule  ii  not 
the  law  in  Missouri. — Id. 

4=>390  (Tex.Civ.App.)  The  duty  of  an  engineer 
to  use  all  means  consistent  with  the  train's  safe- 
ty to  avoid  striking  decedent,  yirho  was  discover- 
ed sitting  on  the  track,  did  not  arise  until,  after 
seeing  decedent,  it  was  reasonably  apparent  that 
be  probably  could  not  or  would  not  remove  him- 
self from  the  track.— Gulf,  C.  &  S.  F.  Ry.  Co.  t. 
Phillips,  183  S;  W.  806. 

9=3396(2)  (Ky.)  In  action  for  injuries  to  user 
of  path  four  or  five  feet  from  ends  of  ties  by 
iron  pipe  from  passing  train,  the  doctrine  of 
res  ipsa  loquitur  does  not  apply.— Louisville  & 
N.  H,  Co.  V.  Marlow,  183  S.  W.  4T0. 
€:»398(1)  (Ky.)  In  action  for  injuries  to  user 
of  path  on  right  of  wa^  by  iron  pipe  from  train, 
evidence  kel4  insofBcient  to  show  aiflrmative 
acta  of  negligence  rendering  railroad  liable. — 
Louisville  &  N.  R.  Co.  v.  Marlow,  183  S.  W. 
470. 

<3=>398  (Mo.App.)  In  an  action  against  a  rail- 
road by  one  injured  when  a  section  foreman 
ran  a  section  motor  car  into  the  q>eeder  plain- 
tiff was  riding  ahead,  evidence  held  aufiBcient. 
to  show  that  the  foreman  knew  that  plaintiff 
was  inexperienced  in  running  a  speeder. — ^Bay 
T.  Missouri  Southern  R.  Co.,  188  S.  W.  343. 
«=»398(4)  (Tex.Civ.App.)  In  an  actioo  Cof  in- 
juries to  plaintiff,  when  he  drove  his  automobile 
at  night  into  a  freight  car  left  for  unloading  on 
a  street  track,  evidence  held  to  sustain  finding 
that  the  injuries  were  not  proximately  caused 
by  intoxication.— Galveston,  H.  &  S.  A.  Ry.  Co. 
V.  Marti,  183  S.  W.  848. 

<e=34iOO(10)  ^y.)  Whether  plaintiff,  an  em- 
ploy£  01  a  oistilling  company,  who  was  run 
down  by  a  train  on  the  company's  iirivate 
switch,  was  negligent,  held  for  the  jury. — 
Southern  Ry.  Co.  in  Kentucky  v.  Dugleas,  183 
S.  W.  937. 

<S=»400  (Mo.App.)  Plaintiff,  riding  a  "speeder" 
on  a  railroad  track,  held  not  as  a  matter  of  law 
negligent  in  failing  to  dismount  and  remove  the 
speeder  from  the  track  when  be  discovered  a 
railroad  motor  car  overtaking  him. — Bay  v. 
Missouri  Southern  R.  Co.,  183  S.  W.  343. 
9S9400(14)  (Mo.App.)  In  suit  against  a  street 
railroad  for  a  death  on  a  trestle,  plaintifTs  case, 
based  on  the  humanitarian  rule,  held  for  the 
jury  under  the  evidence. — Strother  v.  Metropoli- 
tan St  Ry.  Co.,  183  S.  W.  657. 

*=»400(1)  (Tex.Civ.App.)  Whether  defendant's 
freight  car,  with  which  plaintiff's  automobile 
ccWded  at  night,  was  left  standing  in  the  street 
for  temporary  work,  and  not  contrary  to  ordi- 
nance, held  for  the  jury.— Galveston,  H.  &  S.  A. 
Ry.  Co.  v.  Marti,  183  S.  W.  840. 

It  is  not  negligence  per  se  for  a  railroad  to 
leave  a  freight  car  for  unloading  by  consignee 
on  a  track  on  a  street  having  arc  lights,  and,  in 
the  absence  of  notice  the  car  had  been  unloaded, 
to  allow  it  to  remain  during  the  night  following 
the  day  it  was  placed,  where  the  usual  time  for 
unloading  is  about  48  hours,  and  sometimes  the 
work  is  completed  at  night.— Id. 

«s»400  (101  (Tex.Civ.App.)  In  an  action  for  in- 
juries to  plaintiff  when  he  drove  his  automobile 
into  a  freight  car  standing  on  a  street  track  for 
unloading,  questions  whether  be  was  guilty  of 
contributory  negligence  by  failing  to  use  proper 
lights,  and  by  failing  to  keep  a  lookout,  held  for 
the  jury.— Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Marti,  183  S.  W.  846. 

9=340 1  (1)  (Ky.)  In  an  action  for  injuries  re- 
ceived by  an  employ^  of  a  company  which  had  a 
private  switch,  requested  charge  to  find  for 
railroad   company    under   given   circumatancea, 


though  it  was  negligent,  hcU  properly  refused 
because  treating  the  employe  as  a  trespasser  to 
whom  no  duty  was  due  until  his  position  of 
peril  wa«  discovered.— .Southern  Ky.  Co.  in 
Kentucky  v.  Dugless,  183  8.  W.  937. 
«B>40I(9)  (Mo.App.)  In  anit  against  a  street 
railroad  for  a  death  on  a  trestle,  where  plaintiff 
relied  on  the  humanitarian  doctrine,  roosal  of 
a  charge,  that  if  the  accident  happened  because 
the  car  could  not  be  stopped  defendant  was  not 
liable,  held  improper.— Strother  v.  Metropolitan 
St  Ry.  Co.,  183  S.  W.  657. 
«5>40l(^  <Tex.Civ.App.)  In  an  action  against 
a  railroad  for  a  death,  where  there  was  evidence 
that  the  en^eer  discovered  decedent  sitting  on 
the  track,  instruction,  on  discovered  peril,  fail- 
ing to  state  that  defendant  wag  not  required  to 
stop  its  train  until  it  was  reasonably  apparent 
that  docedeat  probably  could  not  or  woold  not 
save  himself,  was  error.— Oolf,  C.  &  S.  F.  Ry. 
Co.  V.  Phillips,  183  8.  W.  806. 

(H)    Injuries  to  Anlntsls  on  or  neor  Troelca. 

<S=»4I9(1)  (Mo.App.)  When  those  in  charge  of 
a  train  see  cattle  on  the  tracks,  or  in  such  prox- 
imity as  to  indicate  that  tb^  intend  to  go  on 
the  tracks,  it  is  the  duty  of  those  operating  the 
train  to  avoid  running  down  the  animals. — 
Grindle  v.  Chicago,  B.  &  Q.  R.  Co.,  183  S.  W. 
66& 

9=»443(1)  (Mo.App.)  In  an  action  for  the  kill- 
ing of  a  cow  by  a  train,  evidence  held  to  war- 
rant a  finding  that  the  railroad  company  was 
negligent.— Grmdle  v.  Chicago,  B.  &  Q.  R  Co., 
183  S.  W.  65& 

RAPE 

See  Criminal  Law,  «es>369,  436,  594,  722;  Wit- 
nesses, 9=>40& 

L   OrrEWBEg   AKP   RESFOXSIBIXJTT 
XECB&EFOR. 

9=>6  (Mo.)  Force  is  not  an  essential  to  the  of- 
fense of  Btattttoiy  rape.— State  v.  Blessing,  183 
S.  W.  279. 

9=3 1 3  (Mo.)  In  a  prosecutioa  for  statutory 
rape  the  question  whether  prosecutrix  Gonaentea 
to  the  act  of  intercourse  waa  immateriaL — State 
V.  Taylor,  188  8.  W.  298. 

a.  PROSEOVTXOX  AND  FUmSHMEHT. 
(A)  IndtetmeAt    mMA    lalorajttioK. 

$=320  (tio^  An  indictment  charging  statutory 
rape  as  defined  by  Rev.  St.  1909,  g  4472.  suffi- 
ciently charges  its  commission  by  a  male  person 
by  the  words  "he,  the  said  [defendant]  did  then 
and  there  have  carnal  knowledge,"  etc — State 
V.  Shearon,  183  S.  W.  293. 

(B)  Bvldenee. 

9=»36  (Mo.)  In  prosecution  for  statutory  rape, 
proof  that  the  prosecutrix  was  under  15  years 
of  age  is  essential.— State  v.  Arnold,  183  S.  W. 
289. 

9=>40  (Mo.)  In  a  prosecution  for  statutory 
rape,  evidence  that  prosecutrix's  general  reputa- 
tion for  chastity  was  good  was  admissible. — 
State  V.  Taylor,  183  S.  W.  299. 
^:»42  (Mo.)  Evidence  as  to  tiie  character  of 
the  prosecutrix  after  the  rape  is  admissible  only 
on  the  question  of  her  credibility,  and  not  as 
to  her  virtue.— State  v.  Shearon,  183  S.  W.  203. 
General  character  evidence  as  to  the  prosecu- 
trix wh:ch  is  largely  hearsay  affects  only  her 
credibility. — Id. 

<S=>47  (Ark.)  In  prosecution  for  assault  to 
rape,  testimony  of  schoolmates  as  to  conduct 
of  prosecutrix  several  days  after  offense  was  in- 
competent—Bridget  V.  State,  183  S.  W.  962. 
iS=>48(l)  (Ark.)  In  prosecution  for  assault  to 
rape,  testimony  of  schoolmates  as  to  statements 
of  prosecutrix  several  days  after  offense  was 
incompetent— Bridger  v.  State,  183  S.  W.  962. 
«s>5l(l)  (Tex.Cr.App.)  Ck>avicd«n  of  statu- 
tory rape  reversed  fw  weakness  of  evidence  and 
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objections  to  rulings  on  same. — Hill  t.  State, 
183  S.  W.  1162. 

<S=s>52  (Mo.)  Evidence  heM  to  warrant  a  con- 
viction of  statutory  rape  on  a  girl  under  16 
years  of  age.— State  r.  Blessing,  18S  S.  W.  279. 
®=»52  (Mo.)  Evidence  in  a  prosecution  for 
statutory  rape  held  sufficient  to  sustain  a  con- 
viction.—State  y.  Taylor,  183  S.  W.  299. 

lO  TrlKl    SBd    Review. 

^=»60  (Mo.)  The  assessment  by  the  jury  of 
punishment  for  statutory  rape  as  denned  by 
Rev.  St.  1909,  J  4472,  does  not  vitiate  the  ver- 
dict.—State  T.  Shearon,  183  S.  W.  293. 

RATIFICATION. 

See  Infants,  «=»30;    Schools  and  School  Dis- 
tricta,  «s»136. 

REAL  ACTIONS. 

See  Ejectment;  Partition. 

RECALL 

See  Municipal  Corporations,  9=9l24,  16&. 

RECALLING  WITNESS. 

See  Witnesses,  «s>332. 

RECEIPTS. 

See  Evidence,  ®s>40S;  Payment,  «=93S. 

RECEIVERS. 

See  Corporations,  4=>567;    Receivers,  «=>149. 

V.    ALLOWANCE    AITD    PAYMENT    OF 
CUUMS. 

«=»I49  (Tex.CHvApp.)  A  judgment,  recovered 
against  a  railroad  company  while  its  properties 
are  in  the  hands  of  a  receiver,  should  be  pre- 
sented to  the  court  in  which  a  receivership  is 
pending  as  evidence  of  the  claim  and  for  ai>- 
proval  and  payment. — St.  Louis,  B.  &  M.  By. 
Co.  V.  Oreen,  183  S.  W.  829. 

RECITALS. 

See  Dedication,  <S=»18. 


See  Bail.- 


RECOGNIZANCES. 
RECORDS. 


See  Appeal  and  Error,  <g=s>499-714;  Criminal 
Law.  «=9402,  436,  996.  1086-1120:  Estoppel, 
4i=>3:  Evidence,  ^=9342;  Landlord  and  Ten- 
ant, ®=>244 ;  Mortgages,  «s>174 ;  Vendor  and 
Pnrcfaaser,  «=»239. 

RECOUPMENT. 

See  Set-Off  and  Counterdaim. 

REDEMPTION. 

See  Mortgages,  «=»S93;  Taxation,  «=>703. 

REFORMATION  OF  INSTRUMENTS. 

See  Limitation  of  Actions,  4=996. 

I.  BIGHT  OF  ACTION  AND  DEFEKSES. 

4=>t6  (Mo.)  Where,  through  mutual  mistake, 
real  contract  of  parties  to  deed  is  not  therein 
expressed,  equity  will  reform  deed  so  as  to  con- 
fqrm  thereto.— Stephens  v.  Stephens,  183  S.  W. 
B72: 

$=>I7(2)  (Mo.)  Where  deed  is  sought  to  be  re- 
formed for  mutual  mistake  made  by  a  draftsman, 
it  must  be  established  that  draftsman  was  agent 


for  both  partlee.— Stephens  v.  Stephens,  183  S. 
W.  572. 

<S=>I9(1)  (Tex.)  Where  a  release  of  a  deed  of 
trust  through  mutual  mistake  recited  payment 
of  the  entire  debt  and  erroneously  released  more 
of  the  land  than  was  intended,  the  instrument 
will  be  reformed  by  a  court  of  equity.— First 
State  Bank  of  Amarillo  v.  Jones,  183  S.  W.  874. 

n.  PBOcEEDiiros  Ain>  xl^ixef. 

€=>45(4)  (Mo.)  Equity  will  reform  deed  for 
mutual  mistake  only  upon  evidence  leavidg  no 
reasonable  doubt  of  mistake  or  mutuality. — Ste- 
phens V.  Stephens,  183  S.  W.  672. 
9=345(6)  (Mo.)  In  suit  to  reform  deed  for  in- 
correct boundary,  evidence  reviewed,  and  held 
insufficient  to  establish  mutual  mistake  in  de- 
scribing boundary,  berond  reasonable  doubt  as 
required  by  equity.— Stephens  v.  Stephens,  183 
S.  W.  572. 

9s>45(18)  (Tex.)  Where  a  release  reciting  pay- 
ment of  entire  debt  did  not  purport  to  release  all 
of  the  lands  subject  to  the  deed  of  trust,  held, 
that  such  recital  could  not  overcome  abundant 
other  evidence  showing  that  it  was  made  through 
mutual  mistake.- First  State  Bank  of  Amarili<v 
V.  Jones,  183  S.  W.  874 

REHEARING. 

See  Appeal  and  Error,  4=3832;  New  TriaL 

REINSTATEMENT. 

See  Insnrasce,  4=>866b 

RELEASE. 

See  Compromise  and  Settlement;  Payment; 
Principal  and  Surety,  ®=3ll6;  Keformatioa 
of  Instruments,  4=345. 

I.  REQUISITES  AND  VAUSITT. 

4=3?  (Ho.App.)  Telephone  lineman's  settle- 
ment with  employer,  whereby  he  agreed  not  to 
sue  his  employer,  held  not  discharge  of  right  of 
action  against  defendant  city,  whose  uninsulated 
light  wire  caused  injury.— Mahaney  v.  City  of 
Independence,  183  S.  W.  1117. 

RELEVANCY. 

See  Criminal  Iaw,  4s>838-361;   Evidence,  4=» 

RELIGIOUS  SOCIETIES. 

See  Taxation,  4=382, 244. 

REMAINDERS. 

4=3 1 4  (Mo.)  Where  land  was  deeded  for  the 
use  and  benefit  of  one  named  and  the  heirs  of 
her  body,  and  a  child  of  the  beneficiary  died 
before  she  did,  and  such  child  left  heirs,  a  prior 
deed  from  such  child  conveyed  no  interest  as 
against  grandchildren.— Parrish  v.  Treadway, 
183  S.  W.  580. 

4=3  17(2)  (Ky.)  The  right  of  remaindermen  to 
proceed  for  the  recovery  of  land  does  not  ac- 
crue until  the  death  of  the  life  tenant. — Green 
V.  Jones,  183  S.  W.  488. 

REMAND. 

See  Habeas  Corpus,  4=3l09. 

REMISSION. 

See  Appeal  and  Error,  ^s>1140. 

REMOVAL 

See  ViKtures,  4=>32;  Municipal  Corporations, 
«&5Slh4-159-    


For  cases  lo  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  A  fTTTT^  tee  o&Q'B  tovlc  and  KSY-NUUBER 
183S.W.-81  '^*'* 


Digitized  by 


Google 


.^moTMl  of  CaiuMa 


183  SOUTHWS^TKIU)!  9BPOBXEB 


|28S 


REMOVAL  OF  CAUSES. 

I.   IPOVTEB.  TO   RESCOVE   AXD   RiaHT 

«=»3  (Tex.Oiv.App.)  U.  S.  Comp.  St.  1913,  § 
8662,  prohibiting  removal  from  a  state  to  a  fed- 
eral court  of  suits  under  the  Employers'  Liabil- 
ity Act,  forbids  the  removal  of  an  employe's 
suit,  though  defendant  is  incorporated  by  act  of 
Oontrress.— Texas  ft  P.  By.  Co.  v.  Sherer,  18S  S. 
W.  404. 

REMOVAL  OF  CLOUD. 

See  Quieting  Title. 

RENT. 

See  Ijandloid  and  Tenant,  «=>244-254. 

REOPENING  CASE. 

See  Trial,  «=971. 

REPAIRS. 

See  Watera  and  Water  Oouraea,  «s»18ik 

REPLEVII^, 

See  Husband  and  Wife,  «=s>20B. 

REPLY. 

See  Pleading,  «=>168. 

REPUGNANCY. 

See  Treaties;  Trial,  ^=>24S ;  Witnesses,  «=> 
879-393. 

REPUTATION. 

See  Griminal  I^aw,  <8=>880;  False  Imprison- 
ment, ^5>25. 

RESCISSION. 

See  Corporation^,  «=3ll7;  Vendor  and  Purchas- 
er, <S=»112. 

RES  GEST/E. 

See  Criminal  Law,  <8=>365,  366;  Evidence,  «3> 
121, 

RESIDENCE. 

See  Domicile ;   Elections,  ^saTi,  78. 

RESIDUARY  ESTATES. 

See  Wills,  «s«527. 

RES  IPSA  LOQUITUR. 

See  Negligence,  «=>12L 

RES  JUDICATA. 

See  Judgment,  <S=»550,  644-747. 

RESTRAINT  OF  TRADE. 

See  Monopolies. 

RESULTING  TRUSTS. 

See  Trusts,  «=>84. 

RETROSPECTIVE  LAWS. 

See  Constitutional  Law,  ^=»190. 

REVENUE. 

See  Taxation. 

REVIEW. 

See  Appeal  and  Error;  Certiorari;  Criminal 
Law,  <S=>1137-1172;  Justices  of  the  Peace, 
«5»191-194. 

REVISION. 

Bee  Statutes,  «=>146. 


RIGHT  OF  WAY. 

See  Easements. 

RISKS, 

See  Master  and  Seiraat,  «=>217-22& 

RIVERA. 

See  Navigable  Waters,  ^s»l. 

ROADS. 

{3ee  Highways;    Municipal   Corposatioiis, 


BOBPERY. 

See   Criminal   Law,    «='3(t6,   869;    Indictment 

and  Information,  €s»V^. 
9=^9  (Mo.)  In  a  prosecution  for  robbery,  wfaer« 
money  was  tajiep  icon  a  ticket  office,  it  was 
done  "in  the  presence  oT'  ttie  station  agent,  who 
had  been  shot,  and  waa  lyisf  on  tJft»  floor  of 
the  waiting  room,  and  could  bear  the  noiae 
through  the  open  tioket  window,  which  connect- 
ed the  two  rooms.— State  v.  WUliams,  183  S.  W. 
308. 

«=»i  I  (Mo.)  Qav.  St  190?,  I  4^30.  defining 
robbery  ip  ma  first  degree,  d^nea  bat  one  of- 
fense, which  may  be  committed  by  either  of  two 
methods,  or  by  both  at  the  same  time. — State  v. 
WilUamB.  183  S.  W.  308. 

9=3 17  (Mo.)  In  a  prosecution  for  robbery, 
where  the  dtarge  and  evidenoe  showed  that  a 
person  named  in  the  information  was  in  ac- 
tual possession  gf  the  inoney,  it  was  sufficient; 
it  not  being  material  wlu>  was  the  actual  owner 
of  the  money  the  defendant  was  taking. — State 
y.  Williams.  183  S.  W.  308. 

RULE  IN  SHELLErS  CASE. 

Bee  Comnion  Law,  4B9i2;  i>eeda,  9ssl28: 
Wills,  «ss>608. 

RURAL  $CHOOLS, 

See  Schools  and  School  Districts,  »gn>42. 

SAFE  PUCE  TO  WORK. 

See  Master  and  Servant,  #=3101-118,  2S4. 

SAFETY  APPLIANCES. 

See  Commerce,  4s>8;  Master  and  SerraaL  ^=> 
IIL 

SALES. 

See  Attachment,  €=>202;  Bankruptcy,  «=>aS8: 
Corporations,  ®=5ll7:  Estoppel,  ^==>94;  Evi- 
dence, (S=»434,  456;  Execution,  <3==>2e8,  274: 
Executors  and  Administrators,  ®=3l48;  In- 
toxicating liquors;  Monopolies,  ^=>17;  Prin- 
cipal and  Agent,  4=>104;  Taxation,  ^=3693, 
813 ;  Tenancy  in  Common,  4s>24;  Yeador  and 
Purchaser. 

I.   REQUISITES  AND  VAUSITT  OF 
OOHTRAOT. 

®=1  (Tez.Civ.App.)  Where  a  tenant,  an  igno- 
rant negro,  who  was  authorized  by  the  landlord 
to  sell  cotton  to  one  who  had  aoade  him  ad- 
vances on  condition  that  the  landlord's  lien  was 
satisfied,  objected  to  the  purchaser's  retention 
of  the  cotton  without  satisfying  the  lien,  there 
was  no  sale.— Caswell  v.  Lensing  &  Bennett 
183  S.  W.  75. 

(ii=>38GJ)  (Mo.  App.)  Statement  of  plaintiTs 
agent,  on  obtaining  defendant's  order  for  oar- 
load  of  imported  beer,  that  plaintiff  was  seUing 
18  cars  there  annually,  and  that  under  the  con- 
tract defendant,  as  plaintiff's  distributor,  would 
handle  18  cars  annually,  held  represpntations 
of  existing  facts,  and  not  opinions.— Luchow  r. 
Kansas  City  Breweries  Co.,  183  S.  W.  1123. 


Digitized  by 


Google 


11263 


INBBX-DIOBSX 


EL  OOKSTBtrCTXaH    OF    C«NTJIJ10V. 

^=>8I  (Tex.Civ.App.)  Ordinarily,  where  deliv- 
ery IS  to  be  made  within  a  certain  period,  as 
within  a  designated  month,  the  seller  has  until 
the  last  day  of  the  month  to  make  delivery. — 
Magnolia  Cotton  Oil  Co.  v.  Continental  Oil  & 
Cotton  Co.,  183  8.  W.  10. 
_  Where  the  buyer  of  goods  has  the  right  with- 
in a  designated  period  to  furnish  cars  or  other 
receptacles  for  receiving  the  goods  sold,  deliv- 
ery of  the  receptacles  by  him  to  the  seller  at 
any  time  before  the  expiration  of  the  designated 
period,  at  most  allowing  a  reasonable  time  for 
loading,  is  a  compliance  with  the  contract.— Id. 
The  seller  of  cotton  seed  oil,  for  delivery  in 
January,  under  the  rules  of  a  cotton  seed 
crushers'  association  which  obligated  the  buyer 
to  furnish  empty  cars  in  time  for  loading  in 
January,  giving  the  seller  48  hours  to  load  aft- 
er delivery  of  the  cars,  could  cancel  the  sale 
as  to  oil  for  which  cars  were  not  furnished  two 
full  working  days  before  the  end  of  January. 
— Id. 

*=»83  (Ky.)  Where  a  contract  for  the  sale  of 
whisky  provided  that  shipping  charges  should 
not  be  more  than  40  cents  per  barrel,  which  was 
the  rate  by  boat,  damages  could  not  be  awarded 
to  the  buyer  for  delay  caused  by  shipping  by 
boat;  that  being  obviously  the  method  contem- 
plated in  the  contract— Simon  Bros.  v.  Glen- 
more  Distilleries  Co.,  183  S.  W.  913. 

XV.  FEKFORHAirCE  OF  CONTBACT. 
(O  DeUverjr  and  AccentBBoe  of  Goo«a. 
ps>m  (Ter.Civ.App.)  Paying  the  draft  coveis 
mg  the  price  in  order  to  secure  the  bill  of  lad- 
infi  for  the  shipment  from  a  bank  so  that  he 
might  inspect  the  goods,  was  not  an  acceptance 
thereof.— Mueller  v.  Simon,  183  S.  W.  63. 
®=3|79  (Mo.App.)  A  buyer  by  express  contract 
of  5,000  onion  crates,  who  kept  and  used  3,500 
of  them  in  marketing  his  onions,  when  sued  by 
the  seller  for  the  price  could  not  defend  on  the 
ground  that  the  crates  were  too  small  and  de- 
fective ;  his  only  remedy  being  to  counterclaim 
on  any  broken  warranties,  thus  reducing  the 
seller's  recovery  on  the  express  contract— Ea 
Paso  Milling  Co.  v.  Davis,  183  S.  W.  361. 

V.  OPERATION  AND  EFFECT. 
<A)  Transfer  of  Title  aa  Between  Parties. 
^»2I4  (Ky.)  Contract  under  which  timber  was 
to  be  manufactured  into  staves  and  delivered  to 
the  buyer  held  merely  executory,  and  to  pass 
no  title  until  the  seller  performed  acts  neces- 
sary to  put  the  staves  in  a  deliverable  condi- 
tion.—Early  v.  Meadow,  183  S.  W.  229. 

<C)  Rlarlita  and  Uabilitlea  of  Buyer  a«  to 
Third  Persona. 

f=3226  (Ky.)  Where  staves  to  be  mannfactured 
from  standing  timber  had  been  delivered  to  the 
buyer  and  paid  for,  the  title  passed  to  the  buy- 
er as  against  the  other  creditors  of  the  seller.— 
Early  v.  Meadow,  183  S.  W.  229. 

VI.   WARRANTIES. 

«s>266  (Tex.CavApp.)  A  purchaser  of  an  auto- 
mobile truck  from  a  tqanufacturer  is  entitled, 
in  the  absence  of  special  agreement,  to  assume 
that  it  is  new.— Avery  Co.  of  Texas  v.  Staples 
Mercantile  Co.,  183  S.  W.  43. 
*=»27l  (Tex.Civ.App.)  Sales  by  sample  imply 
a  warranty  that  the  goods  shall  be  of  like  qual- 
ity and  character  as  the  samples,  and  contem- 
plate an  inspection  by  ■  the  buyer.— Mueter  v. 
Simon,  183  S.  W.  63. 

«s>288  (Tex.Civ.App.)  Where  a  motor  truck 
was  sold  under  a  warranty  of  materials  and 
workmanship  for  one  year,  the  buyers'  failure 
to  repudiate  the  contract  as  soon  as  it  discov- 
ered that  the   truck   was  useless  will  not  bar. 


rMovwy,  -whtn  the  contract  was  repudiated 
within  a  year.— Avery  Co.  of  Texas  v.  Staple* 
Mercantile  Co.,  183  S.  W.  43. 

VIX.  REMEDIES    OF    9VLUE*, 

(B)   Aotioaa  for  Price  or  Valae. 

4^342  (Mo.App.)  In  a  suit  to  recover  a  bal- 
ance due  for  a  fertilizer  sold  defendant,  a  Judg- 
ment for  defendant  who  asserted  that  the  fer- 
tilizer was  in  part  payment  of  a  wheat  crop, 
held  correct.— Addison  v.  Talbot  183  S.  W.  364. 
^9359(3)  (Mo.App.)  In  action  for  price  of  coal, 
where  defendant  claimed  that  he  did  not  pur- 
chase from  plaintiff,  but  from  plaintiffs  son, 
who  had  agreed  to  deliver  it  in  part  payment  of 
a  debt  to  defendant,  exclusion  of  evidence  of 
son's  indebtedness  to  defendant,  and  that  while 
owning  the  business,  he  had  agreed  to  pay  his 
debt  in  coal,  heid  error.— Beatty  v.  Heath,  183 
8.  W.  1102. 

^=>363  (Mo.App.)  In  action  for  price  of  beep 
sold  to  defendant,  with  counterclaim  based  on 
misrepresentations  of  seller's  agent,  held,  on 
the  evidence,  that  the  issue  was  one  of  the 
veracity  of  the  defendant  and  of  the  agent  and 
that  there  was  no  misunderstanding  of  the 
agent's  statement— Luchow  v.  Kansas  City 
Breweries  Co.,  183  S.  W.  1123. 

VIIX.  REMEDIES    OF   BITVEB. 
(A)  Beoovery  of  rrlti*. 

«=>390  (Tex.CivA.pp.)  When  goods  delivered 
are  not  of  the  character  or  quality  purchased, 
the  purchaser  may,  upon  ascertaining  the  fact 
reject  them  and  recover  of  the  seller,  as  for 
money  had  and  received,  the  price  paid  in  ad- 
vance.—Mueller  V.  Simon,  183  S.  W.  63. 

Where  some  of  the  goods  delivered  are  of  the 
character  and  quality  ordered  from  sample  and 
others  are  not  the  purchaser  may  accept  those 
according  to  the  sample  and  reject  the  remaind- 
er, and  recover  the  iwrchase  price  of  the  re- 
mainder,  paid  in  advance,  as  for  money  had 
and  received. — Id. 

«=339l  (Ter.Civ.App.)  Where  the  seller  of  a 
motor  truck,  representing  that  it  had  been  used 
occasionally  for  demonstrating,  deducted  $50 
from  the  price  of  |2,100,  the  deduction  is  no 
ground  for  defeating  an  action  by  the  buyer  to 
recover  the  purchase  price:  the  truck  being 
secondhand  and  wholly  unfit  for  use.— Avery 
Co.  of  Texas  v.  Staples  Mercantile  0>.,  183  S. 
W.  43. 

<e=»392  (Tex.av.App.)  Where  a  motor  truck 
sold  was  wholly  worthless,  the  buyer  may  re- 
cover the  purchase  price  paid  without  return- 
ing the  truck. — ^Avery  Co.  of  Texas  v.  Staples 
Mercantile  Co.,  183  S.  W.  48. 
<fc=>396  (Ter.CivApp.)  In  an  action  by  the  buy- 
er of  goods,  who  had  a  greater  quantity  deliv- 
ered than  he  had  ordered_,  to  recover,  as  money 
had  and  received,  the  price  which  he  had  paid 
in  advance  for  an  opportunity  to  inspect  the 
petition,  not  alleging  that  plaintiff  rejected  the 
goods,  refused  to  accept,  tendered  them  back, 
or  notified  the  seller  that  plaintiff  held  them 
subject  to  Ms  order,  was  insufficient  against 
general  exception,— Mueller  y.  Simon,  183  S. 
W.  63. 

«ss>397  (Tex.  Civ.  App.)  Where  purchasers  of 
motor  truck  contended  that  it  was  secondhand 
and  wholly  unfit  for  use,  they  may  plead  and 
prove  amounts  expended  in  attempting  to  op- 
erate the  motor  as  a  circumstance  establishing 
that  it  was  defective;  no  recovery  for  such 
amounts  being  sought — Avery  Co.  of  Texas  v. 
Staples  Mercantile  Co.,  183  8.  W.  43. 

Where  buyer  sought  to  recover  the  purchase 
price  of  motor  truck  on  the  ground  that  it  was 
secondhand  and  wholly  defective,  evidence  that 
the  seller  agreed  to  furnish  a  mechanic  to  put 
the  truck  in  condition  held  admissible  to  show 
good  faith  of  the  buyer  in  requesting  that  a  me- 
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chanic  be  sent,  and  not  as  contradiotiiir  the 
warranty  of  sale. — Id. 

(O)  Actions  for  Breach  ot  Contract. 

«=>4II  (Mo.App.)  Amended  petition,  in  action 
for  dasMges  for  breach  of  contract  of  sale,  held 
to  state  a  eood  cause  of  action.— IntemationcJ 
Harvester  Co.  of  America  t.  Lanpher,  183  S. 
W.    1105. 

$=>4I8(1)  (Ey.)  Damages  cannot  be  awarded  to 
the  buyer  of  liquors  for  the  failure  to  store 
them  in  heated  warehouses,  as  provided  for  in 
the  contract,  where  the  evidence  showed  that 
they  were  sold  by  him  at  a  profit  equal  to  that 
obtainable  had  the  coatract  been  complied  with. 
— Simon  Brog.  v.  Glenmore  Bistilleries  Co.,  183 
S.  W.  »13. 

®=34I8(15)  <Ky.)  Buyer  of  liquors  cannot  re- 
cover an  amount  equal  to  the  profits  which  he 
allied  would  result  from  a  sale  of  the  number 
of  gallons  contracted  for,  in  the  absence  of  ev- 
idence that  he  could  have  sold  that  number; 
the  damages  in  such  case  being  speculative. — 
Simon  Bros.  t.  Glenmore  Distillenes  Co.,  183 
S.  W.  913. 

The  buyer  cannot  recover  on  breach  of  the 
contract  the  profit  he  might  have  made  on  sale 
of  the  qnantity  ordered;  the  proper  measure 
of  damages  being  the  difference  between  the 
contract  price  and  the  market  price  at  which  he 
conid  have  purchased  it  if  obtainable  from  other 
sources  at  the  time  specified  in  the  contract. 
-Id. 

Where  the  seller  of  whisky  on  making  the  con- 
tract knew  that  the  goods  could  not  be  obtained 
from  any  other  source,  the  measure  of  damages 
for  breach  is  the  profits  obtainable  if  the  con- 
tract were  performed.— Id. 

(D)  Aetloms  and  Connterclalnis  for  Breaok 
of  Warranty. 

®=>425  (Mo.App.)  Where  the  bnyer  of  onion 
crates  by  express  contract  pays  the  seller  in 
full  on  their  receipt,  his  cause  of  action,  if  the 
crates  are  too  small  and  defective,  is  a  suit  on 
the  covenant  of  warranty  that  they  should  be 
up  to  a  certain  standard,  or  a  tender  back  of 
the  property  within  reasonable  time  and  suit 
for  the  purchase  money. — El  Paso  Milling  v;o. 
V.  Davis,  183  S.  W.  361. 

$=»442  (Ky.)  In  action  for  damages  for  defects 
in  a  motor  car,  plaintiff  cannot  recover  the  dif- 
ference in  value  between  the  car  as  warranted 
and  as  delivered,  and  its  value  with  defects,  to- 
gether with  sums  expended  in  repairing  the  car, 
though  repairs  were  unavailing.— Studcbaker 
Corp.  of  America  v.  Miller,  183  S.  W.  256. 
4=>442  (Tex.  Civ.  App.)  Where  goods  sold  by 
sample  are  delivered  jn  quantity  and  kind  un- 
like those  ordered,  the  seller  may  retain  them 
and  sue  for  damages,  the  difference  in  the  value 
of  the  goods  ddivered  and  the  value  of  those 
that  should  have  been  delivered. — Mueller  v. 
Simon,  183  S.  W.  63. 

IX.  CONDITIONAX.  SALES. 

^»467  (Tez.Clv.App.)  An  agreement  by  which 
plaintiff  pnt  a  truck  in  defendant's  possession 
to  use,  and  pay  over  half  its  income  till  the 
price  was  paid,  held  to  frive  him  riifht  of  pos- 
session so  long  as  he  comnlied  with  it. — Halff 
Co.  V.  Waugb,  183  S.  W.  839. 

SALESMEN. 

See  Principal  and  Agent,  4=»81. 

SAMPLES. 

See  Sales,  i8=>271. 

SATISFACTION. 

See  Accord  and  Satisfaction;   Compromise  and 
Settlement;    Payment;    Release. 


SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Evidence,  4s>83;    Public  Lands,  «9l73. 

II.  PTTBLIO  SCHOOX.S. 

(A)  BatabllBlinieBt.  School  L.an>la  and 

Fnnda,  and  Rescnlatlon  in 

General. 

<3=>I0  (Ky.)  Ky.  St.  g  4439,  was  repealed  by 
Acts  190S,  c.  56,  g  11  (Ky.  SL-g  4426a.  subscc 
11),  in  so  far  as  it  conflicted  with  the  latter.  $o 
that  authority  to  select  the  site  for  a  ariioal- 
house  rested  solely  with  the  county  board  of 
education. — Vincent  v.  Edmonson  County  Board 
of  Education,  183  S.  W.  232. 

(B)  Creation,    Alteration,    Ezlatenee.    and 
DlHioIntion   of  IMatricta. 

i8=>42(2)  (Ark.)  Under  Acts  1909,  p.  94a  Kir- 
by's  Dig-  t  7U70,  providing  for  the  establish- 
ment of  rural  special  school  districts,  a  notice 
of  election,  which  gave  actual  notice  to  the 
great  majority  of  the  voters,  was  sufficient,  al- 
though not  in  strict  compliance  with  the  stat- 
ute, and  the  election  was  valid.— Rural  Special 
School  Dist  No.  6  v.  Blaylock,  183  S.  W.  525. 

(O)   GoTcmnient,  Ofleera,  and  Dlatrlet 
Meetings- 

4s»63(l)  (Ky.)  Where  equal  number  of  votes 
was  cast  for  each  of  two  sets  of  election  offi- 
cers at  election  of  school  trustee,  election  Mi 
by  neither  was  valid,  and  there  Vtna  vacaiii:^, 
to  be  filled  by  county  board  of  education,  un- 
der Ky.  St.  I  4426a,  subsec  4. — Ison  v.  Watson, 
183  S.  W.  468. 

School  trustee,  recognized  by  county  superin- 
tendent, is  de  facto  trustee,  whose  acts  are  val- 
id, though  his  election  was  void. — id. 

(B)  Distriet    Debt,   Seenrltlea,   and   Taxa- 
tion. 

4=395  (Tex.Clv.App.)  Where  a  bank  received 
money  of  a  school  district  and  paid  the  same 
out  on  warrants  for  the  benefit  of  the  district, 
that  the  county  superintendent  did  not  approve 
the  warrants  as  provided  by  Rev.  St.  1911,  art. 
2756,  did  not  authorize  the  district  to  recover 
fie  money.— Moody  v.  Chesser,  183  S.  W.  2a 

(G)  Teachers. 

®s>l35  (Ark.)  A  contract  of  hiring  a  teacher, 
not  signed  by  one  of  the  directors  having  no 
notice  of  the  meeting  of  the  other  directors  at 
which  the  teacher  was  hired,  held  ratified  and 
validated. — ^Watldns  v.  Spedal  School  Dist.  of 
Lepanto,  183  S.  W.  168. 

«s»l37  (Ark.)  A  contract  of  employment  of  a 
teacher  held  not  mutually  rescinded. — ^Wntkins 
v.  Special  School  Dist.  of  Lepanto,  183  8.  W. 
16& 

SCINTILLA  OF  EVIDENCE. 

See  Appeal  and  Error,  €=>1010. 


SCIRE  FACIAS. 


See  Bail. 


SECONDARY  EVIDENCE. 

See  Criminal  Law,  «=9402;   EMdenoe,  «s>15B- 
177. 

SEDUCTION. 

See  Cnminal  Law,  «=»448,  783. 

n.   GRIMINAI.  REBPOHSIBXIJTT. 

4=s34  (Mo.)  The  promise  of  marriage  contem- 
plated by  the  seduction  statute.  Is  an  nncoo- 
ditional  promise  of  marriage,  and  the  promise 
of  marriage,  conditioned  upon  the  sexual  act 
resulting  in  pregnancy,  is  not  sufficient. — State 
V.  Spears,  183  S.  W.  311. 
9=334  (Tex.Cr.App.)  It  is  only  in  eases  where 
no  previous  ■  relations  existed  that  would  sug- 
gest love  and  confidence,  if  prosecutrix  yielded 
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mMj  in  Gonsidentlon  of  defendaxtt'a  promiss  to 
marry  her,  that  an  issile'  of  bargain  and  sale  in 
•  trial  for  seduction  can  anae,— Gleaaon  t. 
State,  183  S.  W.  891. 

To  constitute  a  case  of  seduction,  the  prosecu- 
trix mast  have  implicit  faith  in  and  rely  on  the 
promise  of  marriage. — Id. 

In  prosecution  for  seduction,  it  is  the  yield- 
ing relying  on  the  promise  and  defendant's  con- 
duct that  authorizes  a  conviction. — Id. 
4s>36  (Tex.Cr.App.)  In  prosecution  for  seduc- 
tion, the  defense  that  the  transaction  was  a 
bargain  and  sale  would  be  inclnded  in  the  de- 
fense "  that  prosecutrix  was  not  virtuous  and 
chaste.— Gleason  v.  Stete,  183  S.  W.  801. 
<=»40  (Tex.Cr.App.)  In  prosecution  for  seduc- 
tion, held  not  improper  to  permit  prosecutrix 
to  testify  that  shortly  before  the  birth  of  a 
child  the  defendant  said  that  he  was  not  going 
to  marry  her,  and  fled  the  country  for  su  or 
eight  months.— Gleason  t.  State,  183  S.  W.  891. 

®=342  (Tex.Cr.App.)  In  prosecution  for  seduc- 
tion, wherein  defendant  severely  attacked  the 
chastity  and  virtue  of  prosecutrix,  evidence  that 
she  was  a  member  of  the  church,  attended 
church,  and  associated  generally  with  the  ^oung 

Siople  of  the  community,  held  admissible. — 
leason  v.  State,  183  S.  W.  891. 
^^^^5  (Mo.)  Evidence,  in  a  prosecution  for  se- 
duction under  a  promise  of  marriage,  held  in- 
sufflcient  to  corroborate  the  evidence  of  the  al- 
leged promise  of  marriage.— State  v.  Spears,  183 
S.  W.  3U. 

^=»45  (Tex.CrApp.)  In  a  prosecution  for  se- 
duction, evidence  held  sufficient  to  sustain  a  con- 
viction.—Gleason  V.  State,  183  S.  W.  891. 

In  prosecution  for  seduction,  fact  that  a  child 
was  bom  in  about  eight  months  from  the  time 
prosecutrix  fixed  as  the  date  of  intercourse 
would  not  render  the  testimony  wholly  insuffi- 
cient to  sustain  a  conviction.— Id. 
«=>46  (Mo.)  Under  Rev.  St  1909,  |  5235,  re- 
quiring that  evidence  of  plaintiff  in  trials  for 
seduction  under  promise  of  marriage  shall  be 
corroborated,  the  evidence,  though  it  need  not 
be  direct,  must  be  strongly  corroborative. — State 
▼.  Spears,  183  S.  W.  311. 
^346  (Mo.)  An  admission  by  defendant  to  a 
tiiird  person  of  a  promise  to  marry  prosecutrix 
Is  admissible  and  sufficient  corroboration  of  hia 
testimony,  even  though  it  did  not  expressly  re- 
late to  a  promise  made  before  the  offense. — 
State  V.  Evans,  183  S.  W.  1059. 
C:a46  (Tex.Cr.App.)  In  trial  for  seduction, 
statement  of  defendant  that  he  would  not  mind 
marrying  prosecutrix,  if  he  could  get  a  divorce, 
amounted  to  an  admission  that  he  was  legally 
bound  to  marry  her,  and  corroborated  her  state- 
ment thnt  they  were  engaged. — Gleason  v.  State, 
183  S.  W.  891, 

In  prosecution  for  seduction,  the  prosecutrix 
was  in  law  an  accomplice,  and  defendant  could 
not  be  convicted  upon  her  testimony  alone,  un- 
less it  was  believed  to  be  true  and  to  connect 
defendant  with  the  offense,  and  was  corroborat- 
ed by  evidence  tending  to  connect  him  with  the 
offense.— Id. 

€=>48  (Tex.Cr.App.)  Bill  showing  that  when 
prosecutrix  was  called  in  a  trial  for  breach  of 
promise  she  came  into  the  courtroom  with  her 
child  in  her  arms,  and  that  it  was  at  once  re- 
moved, held  to  present  no  error. — Gleason  v. 
State,  188  S.  W.  891. 

9=>49  n'ex.Cr.App.)  In  prosecution  for  seduc- 
tion, where  there  was  evidence  to  corroborate 
prosecutrix  both  as  to  the  promise  of  marriage 
and  intercourse,  a  peremptory  instruction  for 
defendant,  on  the  ground  that  there  was  no  such 
corroborative  evidence,  was  properly  refused. — 
Gleason  v.  State,  183  S.  W.  891. 

«a>50(2)  (Mo.)  The  jury  should  be  cautioned 
against  finding  corroboration  in  circumstances 
as  easily   referable  to  some  other  relation  be- 


tween the  parties  as  to  an  existing  engagement 
to  marry.— State  v.  Evans,  183  S.  W.  1059. 
«=»50(8)  (Mo.)  ^^ere  the  testimony  relied  on 
for  conviction  was  weak,  and  there  was  evidence 
affecting  prosecutrix's  chastity,  an  express  state- 
ment as  to  the  effect  of  her  intercourse  with 
others  should   be   given   in   the    instructions.—  • 
State  V.  Evans,  183  S.  W.  1069. 
9=>S0(4)  (Mo.)  Where   the   testimony  of  pros- 
ecutrix as  to  some  of  the  promises  to  marry 
showed   that  they   were  conditioned,   the   jury 
should  be  instructed  that  the  promise  relied  on 
must  be  an  existing  promise,  and  one  not  con- 
ditioned.—State  V.  Evans,  1^  S.  W.  1059. 

SELF-DEFENSE. 

See  Homicide,  <S=>111,  116,  188,  190,  244,  300. 

SEPARATE  ESTATE. 

Se  HmAiand  and  Wife^  «S3114-198, 

SEPARATE  TRIALS. 

See  Trial,  «=»3. 

SEQUESTRATION. 

4=>5  (Tex.Civ.App.)  Where  plaintiff  put  a 
truck  in  defendant's  hands  to  use,  fear  that 
such  use  would  lessen  its  sale  price  is  not  fear 
that  defendant  would  "injure  it,  ground  for 
sequestration  under  Rev.  St.  1911,  art  7094.— 
Halff  Co.  V.  Waugh,  183  S.  W.  839. 
«=>20  (Tex.Civ.App.)  Rev.  St  1911,  art  711i 
is  intended  onl^  to  protect  a  mortgagor,  and 
one  not  in  privity  with  him,  who  takes  posses- 
sion of  the  proi>eTty  and  replevies  the  same 
when  sequestered,  is  responsible  for  rentig  there- 
oi— Fawcett  v.  Mayfieli  183  S.  W.  111. 
4s»2l  (Tex.GiT.App.)  Evidence  held  sufficient 
to  sustain  a  verdict  of  $1,600  for  actual  dam- 
ages for  wrongful  sequestration  of  a  motor 
truck  during  a  period  of  ten  months.— Halff  Ca 
V.  Waugh,  183  S.  W.  839. 

A  verdict  of  $2,0(X)  for  punitive  damages  (or 
sequestration  of  a  motor  truck  where  the  ac- 
tual damages  were  fl,600  cannot  be  said  to  be 
the  result  ot  improper  motive.— Id. 

SERVANTS. 

See  Master  and  Servant. 

SERVICES. 

See  Work  and  Labor. 

SERVITUDE. 

See  Easements. 

SET-OFF  AND  COUNTERCLAIM. 

See  Bankruptcy,  «s»lS4;  Banks  and  Banking, 
«=3lS4;  Executors  and  Administrators,  «s> 
484;   Trial,  «s>329. 

IX.   SITBJECT-MATTER. 

€s»4l  (Tex.Civ.App.)  A  husband  who  obtained 
money  from  plaintiff  on  frandnlent  represen- 
tations cannot  set  off,  as  against  an  action  for 
that  sum,  injuries  to  hia  wife's  property  by 
plaintiff.— King  v.  Driver,  183  S.  W.  87. 
®=>44(2)  (Tex.Civ.App.)  Plaintiff's  action  In- 
volving a  contract  between  it  and  defendant  it 
cannot  urge  against  defendant's  cross-action  for 
breach  thereof  that  the  damages  were  suffered 
by  a  partnership,  and  that  the  other  members 
are  not  parties;  assignment  i^  the  contract  not 
being  shown.— Halff  Co.  v.  Waugh,  183  S.  W. 
839. 
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SEHLEMENT, 

Bm  Accord  and  Satisfaction;  ComvrondsB  and 
Settlement;  Ezeoutots  and  Administratora, 
4=s513;  Payment;  Release. 


SEWERS. 


See  Draina. 


SHELLEY'S  CASE. 

See  Common   Law,    •b»12;    Deeda,   es>128; 
WiUa,  «sa608. 

SHERIFFS  AND  CONSTABLES. 

See  Taxation,  «s>T4e. 


SHIPPING. 


See  Collision. 


SHOWS. 

See  Theaters  and  Shows. 

SLANDER. 

See  Libel  and  Slander. 

SLAVES. 

«=»25(Tenn.)  Shannon's  Code,  i  4179,  relating 
to  validation  of  marriage  of  colored  people 
and  legitimation  of  offspring,  does  not  affect 
right  of  illegitimate  to  inherit  from  othelr  ille- 
gitimate ehiW  of  same  mother.— McCline  v.  Rid- 
ley, 188  S.  W.  786. 

SODOMY. 

See  Criminal  Law,  «»365,  7^2. 

«=>!  (Mo.)  Under  Ijaws  1911,  p.  198,  repeal- 
ing and  re-enacting  Rer.  St  19W,  $  4726,  with 
an  amendment,  to  provide  that  every  person 
who  shall  be  convicted  of  the  crime  against  na- 
ture committed  with  the  sexual  organs  or 
month  shall  be  punished,  etc.,  defendant,  who 
fotced  Ws  penis  into  prosecutrix's  mouth,  was 
guilty  of  tiie  offense.— State  v.  Pfeifer,  183  S.  W. 

SPECIAL  DEPOSITS. 

See  Banks  and  Banking  4s9l58. 

SPECIFICATION  OF  ERRORS. 

See  Appeal  and  Error,  «s>724,  728. 

SPECIFIC  LEGACIES. 

See  Wills,  «=>663,  654. 

SPECIFIC  PERFORMANCE. 

rv.   FR0CEEDIN08  AND   REt.I£F. 

«s>ll6^  (Mo.)  Though  sou«  of  the  defendants 
in  a  suit  to  enforce  specific  performance  of  a 
contract  to  convey  land  were  minors,  yet,  as 
they  were  before  the  court,  an  error  in  the  de- 
scription of  the  land  contained  in  the  petition 
might  be,  under  Rev.  St.  1900,  |_  1848,  correct- 
ed by  amendment— Cashion  v.  Gargus,  183  S. 
W.  301. 

SPENDTHRIFT  TRUSTS. 

See  Trusts,  «s>12. 

STATE  FAIRS. 

See  llieaters  and  Shows,  $=»6. 

STATEMENT. 

See  Appeal  and  Error,  «»062 ;  TtM,  4s>10i9- 
121. 

STATES. 

See  Conrts,  ^8»2dl-S07. 


III.  PBOPEKTT,  OONTRAOTB.  Am 
I.TA1IIT.TTIBS. 

^=»l  12  (Tenn.)  A  charitable  corporation,  creat- 
ed and  owned  by  the  state  for  governmental 
purposes,  without  profit,  is  exempt  from  liability 
for  negligence.— Central  Hospital  for  Insane  t. 
Adams,  183  S.  W.  1032.      * 

STATUTE  OF  FRAUDS. 

See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

for  statutes  relating  to  pKarticular  subjects,  see 
the  various  specific  topics. 

I.  EMACTBieNT.  AEQIDISZTES.  Aim 
VAUDITT  nt  OEMB&AI.. 

«=328  (Tex.Cr.App.)  Under  Const  art  3,  B  11, 
37,  and  article  4,  {  14,  the  original  act  of  1907, 
regulating  the  practice  of  medicine,  which  was 
returned  by  the  Governor  on  request  of  the 
House  and  Senate,  held  never  to  nave  become 
operative,  while  the  second  act  Pen.  Code  1911, 
art  780  et  seq.  (Vernon's  Ana.  Pen.  Code  1916, 
art  7B0  et  seq.),  did  bwome  a  law. — ^Teem  ▼. 
State,  188  S.  W.  1144. 

m.  SUBJECTS  AND  TITUBS  OF  ACTS. 

«=>»05(1)  (Tex.av.App.)  Const  art  3,  {  35, 
providing  that  no  bill  shall  contain  more  than 
one  subject,  expressed  in  its  title,  should  be 
construed  liberally  rather  than  to  embarrass 
legislation  by  a  strict  construction  unnecessary 
to  the  accomplishment  of  the  beneficial  purpose 
of  the  provision.— Commonwealth  Ins.  Co.  of 
New  York  v.  Finegold,  183  S.  W.  833. 
®=3l09  (Ky.)  Title  is  essential  of  act,  a  con- 
dition to  its  validity,  and  a  controlling  part  of 
the  law.— Hazelrigg  v.  Hazdrigg,  183  S.  W. 
933. 

^=»II3(1)  (Tei.Civ.App.)  Acts  33d  l>ef.  c.  106 
(Vernon's  Sayles'  Ann.  Civ.  St  1914,  arts. 
4874a,  4874b),  entitled  "An  act  to  prevent  insur- 
ance companies  from  avoiding  liabiUty  for  loss 

•  *     •     to  personal  property  under  technical 

•  •  ♦  provisions  of  the  policy  •  •  • 
of  insurance  where  tie  act  breaching  such  pro- 
vision has  not  contributed  to  bring  about  the 
loss,  •  •  ♦ "  is  not  violative  of  Const  art 
3,  f  35,  providing  that  no  bill  shall  contain 
more  than  one  subject  expressed  in  its  title.— 
Commonwealth  Ins.  Co.  <rf  New  York  v.  Fine- 
gold,  183  S.  W.  833. 

«S9|I5(1)  (Mo.)  Rev.  St  1909,  (  350,  relating 
to  husband's  inheritance  from  wife,  is  not  in- 
valid as  violating  Const.  1875,  art.  4,  {  28,  pro- 
viding acts  shall  have  one  subject,  expressea  in 
title.— Henderson  v.  Calhoun,  183  S.  W.  584. 
<8=»I25(1)  (Tenn.)  Sections  11  and  12,  relat- 
ing to  witnesses,  are  within  the  scope  of  the 
title  of  Laws  1915,  c.  11,  providing  tor  the  oust- 
ing of  officers  and  fixing  the  procedure. — State 
V.  Crump,  183  S.  W.  5W. 

tV.  AlOiNDMENT,  XtEVISXON,  AND 
COUtFICATION. 

«=>  141(1)  (Ky.)  Const  §  51,  is  mandatory  as 
to  manner  of  amending  laws,  and  its  provisions 
must  be  Rubstflntially  complied  with.— Haielrigg 
V.  Ha7.elriEg,  183  S.  W.  933. 

Acts  1914,  c.  20,  amending  t^.  St  1909,  {{ 
iaj3-1851,  as  amended  by  Acts  1910.  c.  116,  re- 
lating to  election  of  county  commissioners,  vio- 
late Const.  S  51,  requiring  republication  of  acts 
amended.— Id. 

<S=»I4I(3)  (Ky.)  Under  Const  {  61,  Acts  1914, 
c.  20,  amending  Ky.  St  1009,  |{  1833-1851, 
republishing  only  one  amended  section  cannot 
be  sustained  as  to  others  as  new  legislation.— 
Hazelrigg  v.  Haielrigg,  183  S.  W.  933. 
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«3»l4a  (Ter.Gi'.Apip.)  Thdugi  a  Zaw  ww  not 
validly  adopted, .  yet .  when  it  was  inelwtfeff  in' 
Penal  Cade  and  tiie  Revised  Statutes  whidb  \teie' 
adopted,  by  th«  Legislature,  it  bec&ted  a  valill' 
law.— Teem  v.  State,  183  S.  W.  1144. 

VI.  CONSTRIKITIOM  ANS  OFKRA- 
TIOK. 

(A)  4ite««M^  Bal«a  of  C^nmtneiHHk. 

9=3211  (I'ez.Civ.App.).  In  construing  a  statute 
it  is  pe'rinisslble  to  refer  to  the  caption'  for  ek- 
planatiod,  and  it  i^  equally  permissible  in  the 


construction  of  the  (Caption  to  refn^  tn  the  body 
of  the  act— Conunonwealth  Ina  Co.  of  New 
Yorit  V.  Finegold,  188  S.  W.  88S. 

vn^  piiEaDzHo  axd  £Vtbtsitt:B. 

«C3286  (Tex.Or.App.)  Where  an  act  has  been 
passed  by  the  Legislature  and  api^roved  b;^  the 
Uovemor,  and  is  duly  filed,  ft  coostltotes  a  rec- 
ord which  ifi  conclnaive  of  the  passage  of  the  act 
as  enrolled,  and  caauot  be  impeached  by  jour- 
nals of  either  house  of  the  Legislature,  or  by  th« 
original  bill.— Teem  v.  State,  183  S.  W.  1144. 


STATUTES  GMSTRUED. 


ONITBD'  STATEll. 

CONSTITUTION. 

Amend.   6 3$^ 

Amend.  "J. 


Art.  1,  i  8,  subsec.  3 
Art  1,  i  10 


STATUTES  Art  LA3U3E; 

'«..■ ,..'...  ^8 


1780.  a«pU  24,  ch.  20, 1  9, 

1  Statrte 

1887,  Fe6.  4,  ch:  lOi  f  22 


LAWS. 

1900,  p.  99 

1909,  p.  ft43 

1900,  p.  751,  t  1 

1009,  p.  829.    Ameaded  by 

"1913,  p.  180,  I  1 

1913,  p.  746-,llO. 

1915,  p.  99,  11  1,  2 

1915.  p.  205;. ;. 


24  SUt.  387 flift  789 

1893,  March  2,  ch.  196,  27 

Stit  531 120 

1906,  J'uBe  ^,  ch.  3501.  f 


1908,  Aprif  22,  ch.^1.49  (§  9 
added  by  Act  l910,  AprU 
6l  ch.  143,  J  2,  36  Stat. 
2Bl)  903 

1910,  April's,'  ch.'  '143, '§  "2, 
36  Stat.  291 903 

1910,  April  14.  ch.  160,  S 
2,  36  Stai  ^ ;  404 

COMPILED  STATUTES 
1013. 

i   8592...... ............ 1111 

8695 98.  789 

if  8606-8623  120 

!    8618  et  seq 404 

i  8657-8665. . . .404,  682,  903 


TREATIES. 

With  Great  Britain.  March 
2.  ;1899.  art  .2,  31  Stat 


dSd 


1019 


AHKAK8AS. 


CONSTITUTION. 
Art.  9,  S  6 205 

KIRBY'S  DIGEST. 

848,  850 751 

065,  066 959 


118^ 

1199 

12S8 

2232 

2684 

3093 

3882 

4650 

4666 

5068 

5149 

5156 

5406 

55a3 

7C70 


171 
527 
171 
962 
967 
187 
203 
745 
200 
751 
955 
747 
757 
957 
525 


981; 

201 
S25 
173 
201 
173 
627 


Kan'i'WiL't. 


CONSTITUTION. 

8  632 

13  89§ 

f  61.  144 938 

157 ;  049 

161  231 

170  048 

i  171.  181.  181a 63fe 

241 237,  288 

248 968 

GlVIL  CODE  OB"  PRACTICE. 

12  483 

65    475 

83  940 

125,'  8ib8ec.'2 ! '.'.'.'.'.'.'.'.'.  529 

818  492 

340,  subsec.  4 553,  915 

390  464 

4125  494 

490 488 

606.  subsec  8 287 

732,  subsec.  33 256 

747   981 

CRIMINAL  CODE  OF  PRAC- 
TICE. 

g  335 898 

STATUTES  1900. 

U  1833-1851.  Amended 
by  Laws  1910,  ch.  116; 
Laws  1014,  ch,  20 933 

I  4200,  snbeeC.  7  added  by 
Lawa  1912,  ch.  116,  |  2  662 

STATUTES  1915. 

6  23t 

210  545 

.TSla  ., 287 

378  464 

457  911 

C37  529 

679 499,  906 

708,  subsec.  6 015 

784  211 

S80  529 

950  649 

1379.  Repealed  by  Laws 

1914.  ch.  89 231 

2123  215 


2247  ..." 

2253  

2268  

i2S32,  2334 

'2;i64,  2365 ; 

2519  

2546 

3058,  suhaec.  2 

i  3098,  3100 

3561 

3637,  suhaec.  7 

I  4023,4026 

i  4030.  4049 

4128 

4153  

I  4156.  4158.  4159 

4206 

4426a,  subsec.  4 

44S6a,  subsec,  11 

4439.     Rei)ealed  by  La>Tt 

180«,  ch.  66,  §  11 

i  4828   ..! 

LAWS'. 
1879-80,  ch.  726.    Amend- 

c  .1  l>v  Law*  188T-88.  ch. 

vy2<;  

lf<T'.»  so.  ch.  726,  I  8. . . . 

1KS7-SS,  Ch.  1326 

llMio,  oh',  to: 

iui-<:  ih.  56,  f  11 

llMo      -h.    116 

IJMJ      h.  116.  8  2 

IM-'.     h.  135 

UM 4.  rh.  20 

li'l  I.  .h.  20.  t  2 

1J)14,  <ti.  89 


262 
90» 
483 
OSOP 
2S» 
481 
683 
263 

^ 
943 


643 
649 
911 
469 
283 

233 
495 


232 
033 

6oe 
473 
933 


uissotrJECl. 

CONSTITUTION. 


Art.  4.  8  28 

Art  5.  I  97 

Art.  9.  I  22 

Art  10.  19  11,  12. 


68^ 
.1055 
.1056 
.  689 


REVISED  STATUTES  1880. 
S  6869  .625 

REVISED   STATUTES  1909. 
1260    U07 


j  406,  404,  408)413.... 
1209  

1807,  subsecs'.  'i,'i. '.'..'. 

1848 .•.. 

f  1888,  18S9 1041 

i  1968,    1969 103T 

1972  718 

2082  1133 

2121   1091 

2258  651 

i  2266 1126 

i  2293   661 

i  2472  1068 
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U  2!^,  2526 644 

2536 280,  625,    1037 

2777 ..1077 

2809  679 

S  2995-3000,  3031. 044 

31ZL.    Amended  b;  Laws 
1913,    p.    177 701 

8    3881,  3884 1068 
3961.  3962,  3904,  3966, 
8967 ......1091 

!4452  287 
4468  296 
4472  293 
4472.    Amended  by  Laws 

1913,  p.  219 829 

f  4513  295 

I  4530  308 

I  4565.    Amended  bj  Laws 

1911.    p.    194 806 

14724   : 681 

I  4726 1083 

i  4726.    Repealed  by  Lews 

1911,    p.    198 337 

I  4750  598 

i  4766.    Amended  by  Laws 

1913,  p.  222 305 

4789  815 


6097 


336 


i  5115,    5199 329 

6236  811 

6242 337 

6256 295 

6285   322 

5915 678 

6323    338 

6383    1133 

7668 715 

8623   1079 

11277  1077 

)  U67a    678 

CITY  CHARTERS. 
St.  Louis,  art.  6,  {{  1-6.  .1055 

LAWS. 

1911,  p.  194 305 

1911,  p.  198 337 

1911,   p.   327.... 359 

1913,  p.  177 676,  701 

1913,  p.  178 676 

1913,  p.  219 329 

1913,  p.  222 305 

1913,  p.  232 611 

1913,  pp.  235,  266,  H  4,  62  611 
1913,  p.  443,  129 1055 

TEITNESSEE. 


CONSTITUTION. 


Art  1.  J  6.  •  • 

Art.   d,  S  29. 


510 
162 
605 


Art.  5,  I  4 

Art.  5,  I  5 .....605,  610 

Art  11,  I  11. 


731 
CODE  1868. 
S  2423  736 

SHANNON'S  CODE. 

I  1857  985 

2579 1032 

3029    983 

3798   731 

i  4020,4137 160 

4166 736 


I  4169  787 

I  4179    736 

I  6272    610 

i  6286 720 

CITY  CHABTBES. 

NashTille,  Priy.  Laws 
1913,    ch.    22 517 

Nashville,  J  82,  Priv. 
Laws   1918,   ch.   22 610 

PRIVATE    LAWS. 

1913,  ch.  22 517 

1913,  ch.  22,  S  32 610 

1916,  ch.  184 162 

LAWS. 

1865-1866,  ch.  40 737 

1877,  ch.  31,  i  6 1019 

1899,  ch.  94,  g|  23,  65. . .  .1006 
1899,  cb.  94,  if  137,  189. .  726 

1901,  ch.  141 720,  728 

1907,  ch.  457,  J  2 728 

1915,  ch.  11 605,  510 

1915,  ch.  11,  H  1.  8, 11,  12  605 

TEXAS. 

CONSTITUTION. 

Art.   1,  i  15 369 

Artl,§16 88 

Art.  3,   i  11 1144 

Art.  3,  §  35 833 

Art.  3.137 1144 

Art.   8,   S   52 83 

Art.  4.  §14 1144 

Art  6,  I  1 1180 

Art.  5,  i  8 106 

Art  5,  J  16 1180 

Art.  5,  1 17 369 

Art  5,  I  22 1180 

Art.  8,  19 814 

Art  12,  I  6 1,  825 

CODE  OF  CRIMINAL  PRO- 
CEDURE  1911. 

Art  22  1172 

Art  87    143 

Art  101    1180 

Art  262 146 

Arts.  294,  295 151 

Art    557 148 

Art  560 151 

Art.   739 1144 

Art  755   1172 

Art  806    1168 

Art  850   151 

PENAL  CODE  1911. 

Art  750   1144 

Art  750  et  seq 1144 

Art  755    1144 

Arts.  1353,  1366 886 

VERNON'S        ANNOTATED 
'      CODE   01^   CRIMINAL 
PROCEDURE    1916. 

Art.  87   143 

Art.  739 1144 

VERNON'S        ANNOTATEa) 
PENAL  CODE  1916. 

Art  750 1144 

Art  750etse<i. 1144 

Art  755 U44 


REVISED  STATUTES  1811. 

Art  588   862 

Art  764   61 

Arts.   1433,    1440 814 

Arts.  1824,  1825 96 

Art    1827.     Amended   by 

Laws  1018,  eh.  127 06 

Art   1868 780 

Art    1902.      Amended   by 

Iawb  1913,  ch.  127....     96 

Art  1957   112 

Art  2084    1 

Art  1997  421 

Art  2021  1188 

Arts.  2106,  2111 34 

Art.  2756 23 

Art    8633    34 

Art  3690 796 

Art  3686    810 

Art  3744    1191 

Arts.  4977.  4978 850 

Arts.  5458,    5459 163 

Art  6683    827 

Art  6495 96 

Arts.    6863,   6877 1196 

Art  7094  839 

Art  7112   Ill 

Art  7694  803 

SAYLES'  ANNOTATED 

CIVIL   STATUTES   1897. 
Art  3361    7«J 

VERNON'S  SAYLES'  ANNO- 
TATED   CIVIL    STAT- 
UTES 1914. 

Arts.  294,  295 13 

Art  1608   862 

Art.  1626   825 

Art  1827    85 

Art  1829    087 

Arts.  1829a,  1829b 1196 

Art  1913    819 

Arts.  1986,  1990 380 

Arts.  2019,    2023 6 

Art.  2061    862 

Arts.  2078-2117,  4644 862 

Arts.  2477-2625r    8S 

Arts.  3051,  3077,  3078 105 

Art  3209   98 

Art  3690 109 

Art  4022   386 

Arts.  4725,  4726.  4728. ...  825 

Arts  4874a,  4874b 833 

Art  4977    802 

Art  6331   1184 

Art.  6332    06 

Art   6333 1184 

Art.  6401    852 

Art  6713 404 

Arts.  7796-7798    127 

CITY    CHARTERS. 

OainesTille,  art  2,  {  23. .     41 
Gainesville,  art  8,  {  7. .. .     41 

LAWS. 

1840,  p.  3 853 

1899,   ch.   33 1189 

1899,  ch.  33.  a  2,  16....  1180 

1913,  ch.  105 833 

1913.  ch.  127 96,  794 

1913,  ch.  127.  U  5,  6 1106 

1913,  ch.  163 369 

1916,  ch.  33 88 

1916.  ch.  125,  i  2 431 
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STEALING. 

Bee  Lateeoy. 

STIPUUTIONS. 

See  Appeal  and  Exrot,  ftssSSS;   Damasea,  4=> 
79. 

STOCK. 

Bee  Corporatioiui,  ^bSO-HI',    WiUa,  «s»764. 

STREET  RAILROADS. 

See  Trtal,  ®=328. 

n.   REGUXATIOH    AND     OPERATION. 

9=3 1 13(1)  (Ky.f  In  an  action  against  a  street 
railroad  for  iujuries  to  a  boy  when  stealing  a 
ride  on  a  car,  evidence  tbat  on  other  occasions 
the  motorman  had  invited  the  boy  to  get  on 
the  car  to  turn  the  switch  for  him,  paying  him 
(or  the  serriee,  was  inadmissible.— Basham  t. 
Owensboro  aty  B.  Oo.,  183  S.  W.  492. 

STREETS. 

See  Municipal  Corporations,  «3>296-518,  684- 
720,  800-822. 

STRIKING  OUT. 

See  IVial,  «=39& 

SUBSCRIPTIONS. 

See  Ciorporations,  <8=>80,  92. 
«s»l5(4)  (Tez.GLT.App.)  Cancellation  of  sub- 
Bcriptionr  note  held  properly  denied,  where, 
though  maker's  brother  was  to  sifn  it,  a  note 
by  the  brother  had  been  turned  orer  to  plain- 
tiff, and  he  had  not  offered  to  return  it. — Col- 
lett  y.  Qnanafa,  A.  4  P.  Ky.  Co.,  183  S.  W. 
857. 


See  Action, 


SUIT. 


SUMMARY  PROCEEDINGS. 

Bee  Trial.  «=>33. 

SUNDAY. 

4=>l  (Tenn.)  The  common  law  recc^ised  the 
sanctity  of  tJ»>  Lord's  Day,  which  principle  has 
become  a  part  of  the  law  of  Tennessee. — Gra- 
ham ▼.  State,  183  S.  W.  983. 
<sp4  (Tenn.)  The  unnecessary  performance  of 
secular  labor  on  the  Sabbath  day  is  an  offense 
where  it  prejudicially  affects  the  morals  or 
health  of  the  community,  thereby  creating  a 
common  nnisance.— Graham  t.  State,  183  S.  W. 
98S. 

«=»29(2)  fTenn.)  Shannon's  Code,  g  3029,  held 
a   mere   penalty    statute,   not   interfering  with 

Srosecution   by  Indictment   under   the   common 
iw  for  secular  labor   on   the   Sabbath  day. — 
Graham  y.  State,  183  S.  "W.  083. 

An  indictment  averring  that  defendant's  op- 
eration of  his  moving  picture  show  on  Sunday 
was  to  the  common  nuisance,  aeainst  the  peace 
and  dignity  of  the  state,  suffidently  averred 
that  the  public  was  disturbed  by  the  show. — Id. 
^=329^3)  (Tenn.)  Evidence  on  prosecution  for 
operating  a  moving  picture  show  on  Sunday  to 
the  common  nuistmce,  etc.,  held  to  warrant  a 
conviction.— Graham  v.  State,  183  S.  W.  963. 

SURETY  COMPANIES. 

Bee    Principal    and    Surety,    «=>59. 

SURETYSHIP. 

See  Principal  and  Surety. 

SURGEONS. 

See   Physicians   and   Surgeons. 


SURPLUSAGE. 

See  Pleading,  ^3367. 

SWINDLING. 

See  False  Pretenses. 

TAXATION. 

See  Constitutional  Law,  iS=3290;  Costs,  «s» 
201;  Counties,  «=>195;  Drains,  «=»66-86; 
Hawkers  and  Peddlers.  4=>3 ;  Insurance,  ^:» 
20 ;  Judgment,  9=9479,  650 ;  Licenses ;  Man- 
damus, ^=3116 ;  Munidpal  Corporations,  9=» 
450-513,  967;    Pleading,  *s»8. 

in.  LIABELITT  OF  PEB80K8  ANS 
FBOPERTY. 

(A)   PrI-vate  Peraoiu  amd  Fropertr  in  Gen- 
eral.   ' 

9s»76  (Ky.)  A  contract  entered  into  for  the 
sale  of  church  property  wbidi  was  secured  by 
a  lien  on  the  premises  held  valuable  property 
subject  to  taxation,  about  one-tbird  of  the  con- 
sideration being  paid. — Commonwealth  v.  First 
Christian  Church  of  LouisvUle,  183  S.  W.  943. 
<S=>82  (Ky.)  tJnder  defendant's  contract  with 
the  congregation  of  a  church,  held,  that  he  be- 
came equitable  owner  of  the  premises,  though 
conveyance  had  not  been  made,  and  so  was  lia- 
ble for  taxes  under  Ky.  St.  g  4023.— Common- 
wealth V.  First  Christian  Church  of  Louisville, 
183  S.  W.  943. 

(D)  Bxenipttona. 

®s>244  (Ky.)  Where  a  churdi  congregation  soM 
its  old  building  to  acquire  a  new  one,  funds 
derived  from  uie  sale  of  old  building  which 
were  to  be  invested  in  new  church  held  exempt 
from  taxation  under  (Tonst  t  170,  exempting 
from  taxation  premises  used  for  religious  wor- 
ship.— Commonwealth  v.  First  Christian  Church 
of  LouisviUe,  183  S.  W.  948. 
®=»247  (Ky.)  Where  premises  sold  to  defend- 
ant bv  a  church  congregation  were  still  used  for 
church  purposes  but  he  received  compensation 
for  all  moneys  paid,  held,  that  he  could  not 
escape  taxation  under  Const.  §  170,  and  Ky. 
SL  i  4026,  because  the  property  was  used  for 
church  purposee.— Commonwealth  v.  First  Chris- 
tian Church  of  Louisville,  183  S.  W.  943. 

Exemption  from  taxation  is  a  privilege  which 
does  not  follow  the  property.  Therefore  on 
disposition  of  property  used  for  religious  wor- 
ship the  exemption  from  taxation  does  not  fol- 
low the  property. — Id. 

V.  I.EVT  ANB  ASSESSMENT. 
(O)  Bfode  of  Aaaeuntent  in  General. 

«=s>362</4(5)  (Ky.)  In  view  of  previous  con- 
struction, held,  that  act  of  1912,  which  sub- 
stantially renacted  Ky.  St  f  4260,  and  added 
subsection  7,  did  not  render  void  judgment  on  a 
petition  which  did  not  specifically  describe 
property  omitted  from  taxation. — Common- 
wealth v.  Helm,  183  S.  W.  602. 


(G)  ReTtevr, 


Correction,   or   Setting   Aside 
of  AaaeHament. 


«=»46l  (Ky.)  A  corporaticm,  appealing  from  as- 
sessment, is  under  no  duty  to  ask  quarterly 
court  for  order  permitting  payment  of  taxes  on 
conceded  valuation. — Commonwealth  ▼.  Southern 
Pac.  Co.,  183  S.  W.  925. 

Pending  appeal  by  corporation  from  assess- 
ment, it  could  not  tender  taxes  on  conceded 
valuation  to  sheriff.— Id. 

Vn.  FATKENT  ANB  REFUMBUNQ  OB 
BECOVEBT  OF  TAX  FAIB. 

^9538  (Ky.)  Payment  of  taxes  on  assessment 
by  board  of  supervisors  pending  appeal  to  quar- 
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terly  court  canoot  be  recovered  back. — Common- ' 
wealth  V.  Southern  Pac.  Co.,  183  S.  W.  926. 

XX.  SALE  OF  I.ANP  FOB  NONPAT- 

^=>693  (Ky.)  The  presumption  of  re«;^arity  et 
tax  sale  raised  b;  tax  deed,  under  Ky.  St.  | 
4030,  may  be  overturMd  by  moof.— Anderson  v. 
Daugherty,  183  S.  W.  646. 

X.  tasoTaiopnoy  tAom  tA:tc  SAtfe. 

^=703  (Ky.)  Under  B^y.  St.  |§  4156,  4158,  pur- 
(dwiser  at  tax  Mle  of  property  of  infants  who 
fails  to  give  notice  fot^eits  fight  to  receive  deed. 
—Anderson  v.  Dangherliy,  183  8.  W.  646. 

SB.  VAX  TWnSBtt 

(A)   Title  and  RlsUts  «t  I*at'clis«er  at  Tax 
aid*. 

«=>734(9)  (Ark.)  Purported  sale  of  part  of  S.  % 
of  S.  B.  %  of  secHon  26,  townsbrp  11  S.,  range 
11  W.,  for  state  and  county  taices,  under  the  fle- 
scription  -Ex.  10  A.  Sq  N.  B.  Cor.  S.  %  8.  B. 
2ft-ll— 11  containtng  70  acreSj"  ft«W  Vrfd,  be- 
cause description  was  not  snmciently  de&iite, 
certain,  and  intelligible,  so  that  owner  might 
redeem.— Guy  v.  StaAfidd,  188  S.  W.  996. 
«C9734(9)  (Ky.)  A  tax  sale  aad  fleed,  without 
notice  to  purchaser  of  the  land  subsequent  to 
accrual  of  taxes,  do  not  convey  title.— ween  v. 
Jones,  183  S.  W.  488. 

(B>  Tax  Deed*. 

«=»746  (Ky.)  Under  Ky.  St.  g  4169,  tax  deed 
after  his  term  has  expited  by  Aeriff  who  made 
Mkle  ia  without  authority.— Andetrson  t.  Dtfugil- 
erty,  183  S.  W.  545. 

«=>779  (Ky.)  Tax  deed  vests  t)uw*aset  with 
fee-simple  title  if  all  necessary  steps  have  been 
taken.— Anderson  v.  Daugherty,  188  S.  W.  645. 
«=i78l  (Ky.)  A  tax  deed  does  not  vest  title  of 
any  person  other  than  pcwdn  in  whose  name 
assessment  is  made.^And^rson  v>  Daugherty, 
188  S.  W.  546. 

(C)   Actl«n*  to  Conflrm  or  Try  i'ltlo. 

«»79«(3)  (Ky.)  Plaintiff  in  action  to  oanieel 
tax  deed  must  recover  on  strength  of  his  own 
tiflc,  and  not  on  defect  in  that  of  adversary.- 
Anderson  v.  Daugherty,  183  S.  W.  545. 
«=98l3  (Ky.)  Plaintiff  seeking  to  cancel  tax 
title  is  not  entitled  to  entire  viae  of  land  where 
Ms  deed  conveys  only  two-thirds  interest,  and  he 
ha«  no  title  to  interest  of  tenant  by  curtesy.— 
Anderson  v.  Daugherty,  183  S.  W.  646. 

XII.  FORFEITUKES  Ain>  PENALTIES. 

«=»840  (Ky.)  Under  Ky.  St.  |  4128,  corpora- 
tion appealing  proniptly  frbm  assessments  for 
taxation  is  not  liable  for  penalties  and  interest 
accruing  prior  to  determination  of  appeals  la 
ita  fatior.— OoilBjaonwealth  v.  Southern  Pac.  C5o., 
188  8.  yr.  9Q6. 

TEACHEftS. 

See  Schools  and  School  Districts,  135,  137. 

TELEORAPHS  AND  TELEPHONES. 

n.  XtXOVKkATION   AND   OPraUkTiei(< 

4i:±>48  (Tex.Civ.4pp.)  A  telephone  company  is 
liable  for  violation  of  its  duty  to  protect  em- 
ployes from  Insult  by  slander  uttered  by  man- 
ager.—Southwesteyn  Telegraph  &  Telephone  Co. 

Slander  by  manager  of  telephone  comjtmny  In 
giving  reason  to  new  employ^  for  discharge  of 
plaintiff  held  not  within  the  scope  of  his  em- 
plftynSent.— M. 

€=365  (Tex.Ctv.App.)  Petifi6n  !n  action  against 
tele(grsph  compmy  for  delay  tn  delivery  of  mes- 
gtigt.  nctifyiog  phrintlS  timt  h«  might  obtain  a 
loan  for  use  in  buying  cattle  held  insufficient  to 
Btate  a  cause  of  isetion,  in  that  it  did  not  idiow 


tTEHAHTS. 


that  plaintifE  sustained  a»y  injnry. — ^Ratliff  t. 
Western  Union  Telegraph  Co.,  183  S.  W.  78. 

TELEPHONES. 

See  Tele^rHpha  dud  Triepiibit«b. 

TENANCY  \H  0OMMON. 

See  SUsbrtid  bid  WUb,  «e»14. 

a.  xtrrAUi  fliiatftsi 

LIABILITIES  OF  COTEH. 

9=3 1 5(2)  (Ky.)  Where  defendants  went  into 
p6skeasib&  as  OnatitA  of  plaintiflh'  cot«naats  in 
common  and  later  purchased  ttiear  Uaeors'  at- 
tetbat  held  that  lilain tiffs,  not  having  b«en  noti- 
fied of  theit  adverse  climri,  defendant's  pooes- 
slon  WB,s  not  adverse. — Winchester  t.  'VSatson. 
183  S.  W.  483. 

®=>34  (Ky.)  One  tenant  in  common  cannot  sell 
timber  from  land  jointly  owned  with  othen 
without  their  consent;  and,  if  he  does  so,  be 
may  be  proceeded  agetut  Under  Ky.  St.  ff 
2332,  2334,  relattng  to  wanton  waate.— Win- 
cbeMet  v.  VncbKOt,  188  B.  W.  483. 
«=>37  (Mo.^  A  cotenant,  after  37  years*  ac- 
quiescence in  management  of  property  and  dis- 
tribution of  rcttalBt  cannot  msdntain  action  for 
accounting.— Ryan  v.  Gorman,  183   S.  W.  SM. 

TERM. 

See  Landlord  and  Tenant,  «=>106. 

TESTAIHENTARY  CAPACITY. 

See  Willa,  «a31-0S. 

TEXT-BOOKS. 

See   Courts,   «=»88. 

THEATERS  ANO  SHOW& 

See  Sundky,  «=>29. 

9=36  (Tena.)  The  ^uertU  amusement  cooco- 
sionary  from  a  state  fair  aasociatloii,  who  had 
control  of  the  amiMeftl4AU  At  the  grounds  and 
their  selection,  wds  under  duty  to  the  patrons 
of  a<k  amnaement  device,  the  privile^  to  oper- 
ate wUch  he  leased  to  k  sobeoDceasionary  for  a 
perONitage  of  receipts,  to  nse  reasonable  care 
to  keep  the  equipmeat  reaaonably  safe. — Hart- 
v.  Teiwe«Bee  State  Fair  AM'n,  183  S.  W. 


le  imniediate  operator  of  an  amusement  de- 
vice at  a  state  fair,  carrying  passengers,  who 
leases  the  privilege  to  operate  from  tSe  general 
concessionary  from  the  fair  for  a  share  of  the 
receipts,    is    charged    with    th&    duty    to    bis 

gatrons  of  maintaining  the  place  and  device  in 
safe  condition.— M. 

In  an  action  for  personal  injuries  by  the 
patron  of  an  amusement  device  at  a  state  fair 
against  the  fair  association,  ita  general  conce^ 
gionary,  and  the  latter's  subconcessionary. 
Where  plaintiFa  ticket  purported  to  be  issoed 
by  the  general  concessionary,  t&e  question 
whether  he  or  the  subconcessionary  was  the  im- 
thediate  operator  of  the  device  was  for  the  jury. 
— Id, 

1906  (Tehn.)  One  operating  an  amusement  de- 
^ce  at  a  state  fair,  which  carried  passengers, 
owed  to  tb«m  the  degree  of  care  whit^  a  com- 
mon carrier  of  passengers  must  exercise. — ^Ten- 
nessee StaM  VtAt  Ass'n  v.  Hartmoit,  183  S.  W. 
736. 

Where  the  earHo^  (iontri*<lulce  it  iA  amuse- 
ment device  carrying  paaaengers  fen  and  in- 
jured one,  that  faot^  together  with  attendant 
circumstances,  was  evidence  of  teulty  coafltmc- 
tion  or  repair,  its  operator  being  under  the  du- 
ty of  a  common  eanltci-^ld. 
$S36  (Tex.)  In  action  for  in  Junes  to  child  while 
on  walk  in  amuwment  grMMids  under  defend- 
ant's control,  measure  of  duty  AeM  to  b6  ortE- 
nary  cBte  to  keep  walk  in  ccouBtlon,  safe  for 
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(  plaizttUPi)  y«aM.— Wichita  Falls  Trac-i 
.  V.  Adams.  188  S.  W.  155. 
T  of  amusement  grounds  held  liable  for 
I  by  tank  on  walk  under  its  control  If 
there  by  its  employfia,  or  if  placed  there 
nKer  and  It  did  not  exercise  ordinary  care 
)ve  it. — Id. 

:tion  for  injnriee  frcun  falling  of  tank  on 
1  amusement  gronnda,  instruction  that  if 
mt  did  not  i^ace  the  tank  ther^  and  oould 
'  ordinary  care,  have  known  that  it  was 
there,  it  was  not  liable,  shonld  be  given. 

uction  that  if  jury  failed  to  find  that  plae- 
tank  or  leaving  it  where  accident  occvrred 
egligence  the  finding  should  be  tor  de- 
t  held  to  present  defense  that  defendant 
t  place  the  tank  there,  and  could  not  have 
that  it  was  placed  there  by  reasonable 
)nly  negatively  if  at  all.— Id. 


TREATIES. 

*s»ll  (Tenn.)  Hay-Pauncefote  Treaty,  art.  2, 
does  not  affect  validity  or  application  of  Acts 
1877,  c.  31,  i  6,  giving  resident  creditors  of 
foreign  corporation  preference  over  nonresi- 
dents—Morgan  Bros.  V.  Dayton  Coal  &  Iron 
Co.,  183  S.  W.  1019. 

TRESPASS. 


THEFT. 


larceny. 


TIE  VOTE.      . 

lections,  «b>288. 

TIMBER. 

lortgages,  4=3196 ;  Tenancy  in  Conmum, 
24. 

TIME. 

.ppeal  and  Error,  «s»272,  621 ;  Bills  and 
es,  <S=>884;  Criminal  Law,  *s»BT7,  828; 
eptions,  Bill  of,  «=s>40:  Kxtures,  «s»32; 
f  Trial,  pallet  119:  Ftincipal  and  Sure- 
<8=»lO4-108:  Prohibition,  «=»18;  Sales, 
81;    THal,  «a»T6;   Wills,  «=»538.  733. 

TITLE. 

Adverse  PoeseBsion;  Covenants,  «=s>39; 
?ctmenti_«=>0 ;  Estoppel,  ^=101 ;  Quiet- 
Title  ;  Taxation,  «=»734,  818 ;  Vendot  and 
rchaser,  <S=>239. 

TORTS. 

Action,  *=»47;  Collision;  Corporations, 
»423;  Damages;  Death;  Fraud;  Libel 
1  Slander;  Malicione  Prosecntion;  Mas- 
and  Servant,  «=s>302-330;  Munidpal 
rporatlons,  i8=5»800-822 ;  Negligence;  Prin- 
al  and  Agent,  <e=>15a-167;   States. 

15  (Tex.CivJ)Lpp.)  Elvery  one  is  responsible 
injuries  of  which  bis  own  wrong  is  the 
imate  cause.— Southwestern  Telegraph  & 
phone  Co.  v.  Long,  183  S.  W.  421. 
22  (Ky.)  When  two  or  more  parties,  by  a 
t  tort,  do  damage  to  another,  they  are  joint- 
nd  severally  liable  to  the  injured  party  for 
entire  damages.— <I!ityof  Louisville  v.  Heit- 
per's  Adm'x,  183  S.  W.  465. 

TOWAGE. 

Collision,  «Ea96. 

TOWNS. 

Conits,  4E9231;    Mnnksipal  Corpcnstlons. 

TRADE  UNIONS. 

Evidence,  4s>22w 

TRANSCRIPTS. 

Appeal  and  Error,  ^90S&;  CrlmiMkl  Law, 

=»U04. 

TRANSFER  OF  CAUSES. 

'.  Appeal  and  Error,  <e=>S38-d8? ; .  TVial,  4=» 
1. 


See    Carriers,    €=3365 ; 
False  Imprisonment. 


Electricity,    «s»15 ; 


See  Action,  «3»50,  57; 
«=>383. 


TRESPASS  TO  TRY  TITLE. 

X^ectment ;    Evidence, 

TRIAL 

Bee  CoBts;    Criminal  Law,  «s>577,  628-889; 

Jury  ;    New  Trial ;   Venue. 
Vor  review  of  rulings  at  trial,  see  Appeal  and 

EJrror. 
For  trial  of  particular  actions  or  proceedings, 

see  also  the  various  specific  t<^c8. 

Z.   NOTIOB  or  TBIAI.  AMD  FREUMI- 
NARr  PROOKBDUfaS. 

<Es»8  (Tenn.)  In  a  proceeding  to  oust  more 
than  one  municipal  officer,  the  question  of  sever- 
ance rests  in  the  discretion  of  the  trial  court. — 
State  V.  Howse,  183  S.  W.  510. 
4S=»3  (Tex.Civ.App.)  Cross-petitioner,  who  was 
defendant  in  suit  on  note  and  sought  judgment 
against  codefendants,  held  not  entitled  to  judg- 
ment under  Vernon's  Sayles'  Ann.  Civ.  St.  1914, 
arts.  6331,  6333,  in  the  absence  of  notice  to  his 
codefendanta  of  the  cross-petition. — McNeese  v. 
First  Nat  Bank  of  Waco,  183  S.  W.  1184. 

JX.  DOCKETS,  LISTBt  AMD  OAKBIT- 
DA&S. 

«s»M(8)  (Ky.)  Under  Civ.  Code  Prae.  |  12, 
anit  for  sale  of  land  for  partition,  under  secdon 
490,  may  be  transferred  to  the  ordinary  docket 
for  jury  trial,  where  the  issue  was  that  of  ad- 
verse possession.— Winchester  v.  Watson,  188 
S.  W.  4SS. 

m.  COURSE  Ain>  condxtct  of 

TRIAX.   nf   OENERAI.. 

«s»25(9)  (T«i.CSv.App.)  Bfotion  by  contestant* 
for  right  to  open  and  close  held  properly  denied 
under  rule  31  for  district  and  county  courts 
(142  S.  W.  XX),  because  they  manifestly  did 
not  intend  to  admit  everything  the  proponent 
was  reqaired  to  prove. — Wolnitzek  v.  Lewis, 
183  S.  W.  819. 

*=>28(3)  (Ky.)  Though  Civ.  Code  Prac.  §  318, 
merely  authoriaes  the  jury  to  view  realty  and 
the  place  where  a  material  fact  occurred,  in  an 
action  against  a  street  railroad  for  injuries  to 
a  boy  stealing  a  ride,  the  court  could  allow  the 
jury  to  inq)ect  the  car,  though  not  at  the  place 
of  accddent  or  the  courthonse,  after  showing  that 
its  condition  was  unchanged. — Basham  v.  Owens- 
boro  aty  K.  Co.,  183  8.  W.  492. 
9=>29(1)  (Tex.Civ.App.)  It  was  error  for  the 
Mai  judge,  in  making  a  ruling  in  the  presence 
of  the  jury,  to  say  or  do  anything  calculated 
to  influence  the  jury  in  reaching  its  verdict. — 
St.  Louis,  B.  &  M.  Ry.  Co.  V.  Oreen,  183  S. 
W.  829. 

ZV.  BBOSPVZOK  OF  BVXDBNOE. 

(A)  TntrodttcttoA,  offer,  and  Admiaalon  of 
Evldencto  In  QICBentl. 

$sp33  (Mo.)  Summary  p,roceedings  follow  the 
coBitoon-low  rules  of  evidence  in  the  absence 
o*   statute  otherwise   providing.— In   re   Mingo 
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(B)  Order    at    Proof,    Rebuttal,    mnt    Re- 

opealav  Caae. 

407 1  (Mo.App.)  Where  no  diligence  was  shown, 
or  any  reason  given,  why  testimony,  offered  12 
days  after  the  case  was  submitted,  was  not  of- 
fered at  the  trial,  it  was  not  error  for  the  court 
to  refuse  to  open  the  case.— Cowgill  v.  Little 
Persimmon  Mining  Co.,  183  S.  W.  346. 

(C)  Objection*,  Motions  to  Strike  Oat,  and 

BxoevtloBS, 

4=»75  (Tex.Ciy.App.)  In  a  switchman's  action 
for  injuries  against  his  employing  railroad,  the 
defense  waived  the  right  to  object  to  a  hypo- 
thetical question  to  a  medical  witness,  as  to 
whether  the  accident  to  plaintiff  could  or  prob- 
ably would  result  in  paralysis,  by  its  failure  to 
object  to  other  like  testimony.— Texas  &  P.  Ry. 
Co.  V.  Sherer,  183  S.  W.  404. 
®=>76  (Mo.App.)  An  objection  made  after  the 
witness  has  answered  the  question  comes  too 
late.— Janes  v.  Levee  Dist.  Ho.  2  of  Dunklin 
County,  183  S.  W.  697. 

^=>85  (Mo.)  An  objection  to  evidence  on  the 
ground  of  hearsay  is  too  broad  where  some  por- 
tions, so  objected  to,  are  not  hearsay. — Simp- 
son V.  Van  Laningham,  183  S.  W.  324. 
®=>85  (Tex.Civ.App.)  A  lawyer's  testimony  as 
to  his  qnalifications,  over  those  of  the  average 
man,  in  regard  to  knowledge  of  the  human  body 
and  its  injuries,  held  properly  admitted  OYet  the 
'objection  that  it  wns  argumentative,  where  only 
part  of  it  was  objectionable.— Texas  &  P.  By.  Co. 
v.  Sherer,  183  S.  W.  404. 
9=998  (Mo.App.)  Failure  to  rule  on  motion  to 
strike  testimony  is  not  error,  in  absence  of 
showing  that  it  is  improper  to  permit  the  evi- 
dence to  stand.— Framer  v,  Grob,  183  S.  W. 
1083. 

V.  ABOUMEHTS  AITO  COMBITOT  OF 

cotnrsEi.. 

®s»l09  (Mo.)  Where,  on  second  trial,  evidence 
in  bill  of  exceptions  on  prior  appeal  was  read 
by  defendant  in  lieu  of  again  producing  wit- 
nesses, comment  by  plaintiff  in  opening  state- 
ment on  evidence  of  one  such  witness,  which 
was  not  read  thereafter  by  defendant,  was  not 
improper,  in  absence  of  notice  by  defendant  that 
such  evidence  would  be  omitted.— Thompson  v. 
St  Louis  Southwestern  Ry.  Co.,  183  S.  W.  631. 
9=3ll5(l)  (Tex.Civ.App.)  It  was  error  for 
counsel  for  the  plaintiff  to  comment  to  the  jury 
on  the  court's  refusal  to  direct  a  verdict  for 
the  defendant.— St.  Louis,  B.  &  M.  Ry.  Co.  t. 
Green,  183  S.  W.  829. 

It  was  error  for  counsel  for  the  plaintiff  to 
tell  the  jury  that  the  court  thought  a  verdict 
should  be  rendered  for  the  plaintiff. — ^Id. 
^9ll8  (Tex.Civ.App.)  In  an  action  against  a 
railroad  for  injuries,  when  plaintiff  drove  his 
automobile  into  a  freight  car  placed  upon  de- 
fendant's team  track  in  a  street  for  unloading, 
the  remark  of  counsel  in  argument  that  plain- 
tiff had  a  greater  right  on  the  street  than  any 
corporation  in  the  world  was  improper.— Gal- 
veston, EL  &  S.  A.  Ry.  Co.  v.  Marti,  183  S. 
W.  846. 

«=»I2I  (Ky.)  In  an  action  for  wrongful  death 
from  a  collision  between  defendanfs  towing 
steamboat  and  his  skiff,  statement  in  argument 
fur  plaintiff  that  defendant's  steamboat  and  an- 
other were  racing  held  warranted  by  the  evi- 
dence.— Monongahela  River  Consol.  Coal  & 
Coke  Co.  V.  Lancaster's  Adm'r,  183  S.  W.  258. 
€=>I2I(2)  (Tex.Civ.App.)  In  action  for  general 
damages  for  slander,  remarks  of  coonsei  that: 
"Slander  goes  upon  wings  and  is  scattered ; 
Alander  gets  wings  and  never  'stops"— were  prop- 
er; proof  of  consequences  of  an  act  not  being 
necessary  to  warrant  them. — Southwestern  Tele- 
graph &  Telephone  Co.  v.  Wilkins,  183  S.  W. 
420. 

«=3|33  (Ark.)  Where  defendant  objected  to 
testimony  of  plaintiff,  that  photographs  offered 


by  defendant  were  taken  withoat  plalntifTa 
consent,  a  remark  of  plainttfCs  counsel  that  he 
wanted  to  show  that  it  was  a  "put-up  job,"  waa 
not  ground  for  reversal  where  the  eoart  with- 
drew it  from  the  jury's  consideration. — Kwnsae 
City  Southern  Ry.  Co.  T.  Burton,  183  S.  W. 
189. 

•=»I33(2)  (Tes.CiVwApp.)  Where  improper  re- 
marks of  counsel,  when  defendant  objected  to  bia 
offer  of  proof  of  the  contents  of  books  by  the 
bookkeeper's  memoranda,  as  to  the  time  it  would 
take  to  secure  original  evidence,  were  with- 
drawn, and  the  jury  instructed  not  to  be  in- 
fluenced, there  was  no  error. — S.  Alkemeyer  Cou 
V.  McCardell,  183  S.  W.  416. 
^3 1 33(2)  (Tex.Civ.App.)  In  a  brakeman's  ac- 
tion for  injuries,  remark  of  plaintiff's  counsel, 
interrupting  the  road's  counsel  that  an  annuity 
equal  to  plaintiff's  earning  power  could  be  pur- 
chased for  $10,000.  that  he  would  like  to  know 
who  would  buy  one  for  him,  counsel  later  with- 
drawing remark  ^nd  the  court  instructing  not 
to  consider  it,  was  not  prejudicial. — St.  Louis, 
B.  4  M.  Ry.  Co.  y.  Bell,  183  S.  W.  823. 
«s>l33(2)  (Tex.C)tv.App.)  In  a  personal  in- 
jury case,  where  remarks  of  plaintiff's  connael 
were  not  such  as  to  inflame  the  jurj's  passions 
or  arouse  their  prejudice  against  defendant,  and 
where,  up<m  objection,  the  remarks  were  with- 
drawn, while  the  court  instructed  the  jury  to 
disregard  them,  their  making  was  harmless.— 
Galveston,  B.  &  S..  A.  Ry.  Co.  r.  Marti,  183 
S.  W.  846. 

«s»l33(2)  (Tex.C!iv.App.)  Although  plaintiff's 
counsel  made  improper  remarks,  the  error  in 
admitting  them  was  cured  where  on  request 
the  court  instructed  the  jury  not  to  consider 
them.— Toung  Men's  Christian  Ass'n  v.  Jasae, 
183  S.  W.  867. 

VL  TAXIMO  OA8E  OB  QUBSTXOH 
FBOM  JUBT. 

(A)   ^neatlons  of  IjAw  or  of  Faet  Im  Oen- 
eral. 

9=3 1 39(1)  (Tex.Civ~App.)  By  express  statutory 
provision  the  jury  are  the  exclusive  judges  of 
the  weight  of  the  evidence. — ^Texas  &  P.  Ky.  Co. 
V.  Sherer,  183  S.  W.  404. 

<S=»I39(1)  (Tex.Civ~App.)  It  is  the  jury's  prov- 
ince to  judge  the  weight  to  be  given  the  testi- 
mony.—Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Marti, 
183  S.  W.  846. 

«s»l40(l)  (Tex.Civ.App.)  By  express  statutory 
provision  the  jury  are  the  exdnsiTe  judges  of 
the  credibility  of  a  witness.— Tuas  &  P.  Ry. 
Co.  r.  Sherer,  183  S.  W.  404. 
«=>I40(1)  (Tex.Civ.App.)  It  is  the  jury's  prov- 
ince to  judge  the  credibility  of  witnesses.— <5al- 
veston,  H.  &  S.  A.  Ry.  Ca  ▼.  Marti,  183  S.  W. 
846. 

«=9l4t  (Ky.)  The  evidence  showing  conda- 
sively  and  without  contradiction  that  one,  and 
which,  of  two  servants  was  superior  in  author- 
ity, there  was  no  error  in  not  submitting  the 
question  to  the  jury.— North  East  Coal  Co.  v. 
Setzer,  183  S.  W.  663. 

9=>I4I  (Tez.CiT.App.>  It  Is  unnecessary  to 
submit  to  the  jury  matters  admitted. — Ave^  Co. 
of  Texas  y.  Staples  MercantUe  Ga.  183  S.  W. 
43. 

«=al43  (Mo.App.)  Qneations  of  fact  as  to 
which  the  evidence  is  conflicting  are  for  the 
jury.— Miller  y.  Bigg*  183  S.  W.  713. 
«=>I43  (Tex.CW.App.)  It  ia  a  question  for  the 
jury,  under  conflicting  evidence,  whether  a  state- 
ment, purporting  to  be  that  of  plaintiff  made 
shortly  after  his  injury,  was  accurately  taken 
down.— Trinity  &  B.  V.  By.  Oo.  y.  Lnnsford,  183 
8.  W.  112. 

«=>I43  (Tex.Civ.App.)  It  is  the  Jury's  prov- 
fnce  to  settle  any  conflict  in  the  evidence.— 
Galveston,  H.  &  S.  A.  Rj.  Go.  y.  Marti.  183 
S.  W.  84& 
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(Tt)  DIreetfon  of  Terdlet. 

70  (Mo.App.)  There  being  no  evidence  in 
art  of  an  affirmative  plea  set  up  in  the 
er,  a  peremptory  instruction  to  find 
1st  the  defendant  on  this  defense  was  cor- 
y  given.— Janes  v.  tievee  Dist  No.  2  of 
tlin  County,  183  S.  W.  697. 

im.   IKSTRUCTIONS  TO  JUBT. 

ProTlnee  of  Conrt  »n<  Jnrjr  In   Gen- 
eral. 

91(3)  (Mo.App.)  Where  it  was  disputed 
her  a  contract  required  a  picture  to  satis- 
efeodant,  an  instruction  requiring  a  find* 
Fur  the  defendant  unless  he  accepted  it  as 
factory  was  erroneous,  as  a  peremptory 
tration  that  the  contract  was  as  defendant 
it   was.— Bowea  v.   Bucknec.   183   S.  W. 

191   (Tex.Oiv.App.)  An  instruction  in  an  ac- 

agalnst  a  railroad  company  negligentiy 
ig  to  construct  culverts  in  an  embankment 

not  objectionable  as  assuming  a  fact — 
;ouri.  K.  &  T.  Ry.  Co.  of  Texas  v.  Evans, 
S.  W.  93.  ■ 

191  (Tex.Civ.App.)  In  suit  for  damages  to 
ipment  of  cattle,  instruction  on  measure  of 
Eiges  held  objectionable,  as  assuming  a  dif- 
ice  between   the  value  when  they  arrived 

their  value  had  they  arrived  earlier,  and 
ssuming  that  the  cattle  were  damaged  and 
d  to  arrive  in  a  reasonable  time. — San 
>nio  &  A.  P.  Ry.  Co.  r.  Shankle  &  Lane,  183 
V.  115. 

94(19)  (Mo.)  Instruction  to  find  for  plain- 
if  the  jury  should  find  that  the  facts  were 
istified  by  one  of  plaintiS's  witnesses,  nam- 
him,  held  erroneous  as  a  comment  on  the 
mce.— Parks  v.  Central  Coal  &  Coke  Co., 
S.  W.  560. 

194(2)  (Mo.App.)  It  is  not  a  comment  upon 
evidence  to  specially  refer  to  evidence  of- 
1  upon  any  particular  fact,  but  it  is  other- 

if  the  court  undertakes  to  refer  specially 
tems  of  evidence  as  to  its  weight,  etc.,  in 
lort  of  the  proof  of  the  fact  itself.— Luchow 
-ausas  City  Breweries  Co.,  183  S.  W.  1123. 
194  (Tex.Civ.App.)  In  an  action  involving 
uted  boundai?  line,  a  charge  on  an  agreed 
idary  line  held  improper  as  on  the  weight 
he  evidence.— Cosgrove  v.  Smith,  183  S.  W. 


(B)  Neoeutty  and  Snbject-Mattcr. 
203  (Tex.)  Party  held  entitled  to  affirmative 
eotation  of  issue  on  which  he  relies.— Wichi- 
■'alte  Traction  Co.  v.  Adams,  183  S.  W.  155. 
219  (Ky.)  In  action  for  death  at  rail- 
1  crossing,  instructions  as  to  duty  of  de- 
•■nt  to  use  care  if  he  was  drunk  or  mate- 
ly  under  the  influence  of  intoxicants,  was 
erroneous  in  failing  to  define  "materially."— 
lois  Cent  K.  Co.  v.  Tolar's  Adm'r,  183  S. 

242. 

219  (Mo.App.)  An  instruction  using  a  tech- 
1  word  without  explanation  is  erroneous. — 
)ther  V.  Metropolitan  St  Ry.  Co.,  183  S. 
657. 

i)  Form,   Re«nlal«ea,   and   Safficlener. 

228(3)  (Tex.Civ.App.)  In  an  action  for  In- 
'  to  a  pedestrian  who  fell  into  a  coalhole, 
ir  cannot  be  predicated  on  the  use  by  the 
rt  in  an  instruction  of  the  word  "slipped," 
ead  of  the  word  "tilted,"  as  used  in  the 
tion,  where  the  evidence  on  the  nature  of 
injury  Was  clear,  and  no  prejudice  could 
e  resulted.— loung  Men's  Christian  Ass'n  v. 
se,  183  8.  W.  867. 

>234  (Tei.(3v.App.)  Where  there  was  testi- 
ly in  a  negligence  case  which,  if  believed, 
lid  entitle  the  defendant  to  a  verdict,  on  ac- 

I . — — ^— — .^_^^____^.^ 
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count  of  contributory  negligence,  failure  of  the 
court  to  give  an  instruction  requiring  the  jury 
to  find  as  to  a  specified  group  of  facts  was  er- 
ror.—Kirby  Lumber  Co.  v.  Hardy,  183  S.  W. 

«=s»242  (Tex.Criv.App.)  Where  court  charged 
that  to  constitute  sale  the  agreement  must  be 
unconditional,  failure  to  again  use  the  term 
"unconditional"  in  stating  facts  to  be  found 
to  warrant  finding  for  plaintiff  held  not  mis- 
leading.—Alamo  Trust  Co.  V.  Prudential  IMe 
Ins.  Co.  of  Texas,  183  S.  W.  787. 
^=243  (Mo.App.)  Where  a  peremptory  Instruc- 
tion to  find  against  the  defendant  on  an  affirm- 
ative plea  was  correctly  given,  an  instruction 
which  submitted  this  plea  to  the  jury  as  an 
issue  was  erroneous.— Janes  v.  Levee  Dist.  No. 
2  of  Dunklin  County,  183  S.  W.  697. 
<S=»244(3)  (Tex.Civ.App.)  In  an  action  on  a 
note  plaintiff  claimed  to  have  secured  for  value 
before  maturity,  submission  of  issue  whether 
plaintiff  received  the  note  on  a  particular  day 
held  improper,  giving  undue  weight  to  evidence 
that  it  was  not  received  on  that  date;  for 
plaintiff  was  holder  in  due  course  of  it  and 
received  it  before  maturity.— First  Nat  Bank 
of  Gamer,  Iowa,  v.  Smith,  183  S.  W.  862. 

(D)  AppIieabllltT'    to   Pleadlnv*    and    Kvt- 
denoe. 

^251(4)  (Ky.)  In  an  action  by  livery  stable 
keepers  for  injuries  to  a  mule,  the  submission 
of  the  case  so  as  to  authorize  the  jury  to  re- 
turn a  verdict  as  though  the  action  had  been 
brought  in  tort,  where  it  was,  in  fact  brought 
in  contract,  was  erroneous.- 1  oy-Proctor  Co.  v. 
Marshall  &  Thorn,  183  S.  W.  940. 
^251(4)  (Mo.App.)  Where  the  answer  in  a 
suit  on  contract  failed  to  allege  that  goods  or- 
dered were  to  be  satisfactory  to  the  defendant 
an  instruction,  requiring  verdict  in  his  favor 
unless  he  accepted  them  as  satisfactory,  was 
erroneous  as  beyond  the  pleadings.— Bowen  v. 
Buckner.  183  S.  W.  704. 

<&=»25l(3)  (Tex.Civ.App.)  In  an  action  for  dam- 
ages occasioned  the  shippers  of  live  stock  hjf 
delay  in  transit  where  there  was  no  basis  in 
the  pleadings  for  proof  of  shrinkage  in  weight 
after  the  shipment  s  late  arrival,  or  for  declihe 
in  the  market  for  which  the  cattle  were  held 
over,  the  court  erred  in  submitting  such  matters 
as  well  as  an  item  for  additional  feed. — Inters 
national  &  G.  N.  By.  Co.  v.  Landa  &  Storey. 
183  S.  W.  384.  ' 

<&=>25l(2)  (Te.x.Civ.App.)  Refusal  of  instruc- 
tion as  to  mental  capacity  at  time  will  not 
offered  for  probate  was  executed  held  not  er- 
ror.—Wolnitzek  V.  Lewis,  183  S.  W.  819. 
<^=>252(11)  (Mo.)  In  action  by  one  crushed  be- 
tween two  loaded  coal  cars,  it  being  his  duty 
to  load  them  on  mine  cage,  instruction  that 
if  he  negligently  allowed  empties  to  accumulate, 
producing  accident,  he  could  not  recover  held 
erroneous,  being  without  support  in  the  evi- 
dence—Parks V.  Central  Coal  &  Coke  Co.,  183 
S.  W.  560. 

^=>252(9)  (Mo.App.)  In  an  action  for  the  death 
of  a  freight  conductor  run  down  in  the  yards 
by  a  train  proceeding  tender  first,  evidence  held 
to  raise  the  issue  whether  those  in  charge 
could  have  seen  deceased's  position  of  peril  in 
time  to  have  avoided  the  injury  and  so  it  was 
proper  to  add  to  defendant's  instructions  a 
proviso  presenting  that  ground  of  liability. — 
Walker  v.  Wabash  R.  Co.,  183  S.  W.  638. 
^=a252(8)  (Mo.App.)  In  action  against  bridge 
company  for  personal  injury,  where  plaintiff 
■admitted  that  he  knew  that  an  excavation  was 
thnre  there  was  no  error  in  striking  from  de- 
f^j^nt's  instruction  the  words,  "or  by  the  ex- 


ovT: .  g  ot  ordinary  care  and  observation  could 
K.y^     known"  of  It— Gabbert  v.  Union  Depot 
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&  Terminal  Ry.  Co.,  183  S.  W.  673. 
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^S9252(l)  (Mo.App.)  Aa  initructiim  eobmit- 
Ong  a  question  as  to  which  there  is  no  evi- 
dence is  improper.— First  Nat.  Bank  t.  Solta, 
188  S.  W.  675. 

«:s>252(10)  (Mo.App.)  Instruction  that  there 
was  no  direct  evidence  that  motorman  moning 
b7  standing  car  which  several  persons  were 
boarding  from  between  the  tracks  saw  plain- 
tiff or  knew  passengers  were  hanging  out  be- 
yond the  step  of  his  car  held  erroneous. — ^David- 
son V.  Dunham,  183  S.  W.  680. 
^s>252(l)  (Mo.App.)  Where  there  was  no  evi- 
dence to  which  an  instruction  could  apply,  it 
was  erroneous. — Janes  v.  Levee  Oist.  No.  2  of 
DunkUn  County,  183  S.  W.  697. 
«=3252  (Tex.Civ.App.)  Where  the  only  evidence 
of  agreed  boundary  fine  was  incompetent,  and  it 
was  withdrawn  from  the  jury,  a  charge  on  such 
agreed  boundary  line  is  improper. — Cosgrove  v. 
Smith,  183  S.  W.  109. 

«s>253(3)  (Ark.)  Instruction  that  if  railroad 
employes  arrested  plaintiff  while  a  passenger, 
unless  he  was  committing  an  act  authorizing  his 
arrest,  defendant  would  be  liable,  is  objection- 
able as  ignoring  question  of  good  faith.— St 
Louis,  I.  M.  &  S.  By.  Co.  v.  Vaugban,  183  S. 
W.  980. 

4=3253(2)  (Tez.Civ.AQp.)  In  an  action  for  dam- 
ages occasioned  the  shippers  of  live  stock  by  de- 
lay in  transit,  peremptory  instructions  for  de- 
fendants on  the  ground  that  the  evidence  was 
insufficient  as  a  basis  for  damages  on  account  of 
a  decline  in  the  market  on  the  day  after  the 
cattle  arrived  late,  were  properly  refused,  where 
the  evidence  raised  the  issue  of  shrinkage  In 
weight. — International  &  U.  N.  Ky.  Co.  v.  i^anda 
&  Storey,  183  S.  W.  384. 

(B)   Reiineata  or   Prayera. 

4=a»256(lS)  (Mo.App.)  Instruction  on  measure 
of  damages  in  action  for  injuries  alleged  to 
have  been  caused  by  neglifence  held  not  er- 
roneous, where  defendant  failed  to  request  oth- 
er instructions.— Bridges  v.  Dunham,  183  S. 
W.  703. 

ie=9256(3)  (Tex.CiT.App.)  Where  defendant  de- 
nied sale  of  stock  to  it,  but  claimed  to  be 
trustee,  failure  to  charge  without  request  on 
theory  that  payment  was  to  be  made  only  out 
of  collections  held  not  erroneous. — Alamo  Trust 
Co.  V.  Prudential  Life  Ins.  Co.  of  Texas,  188 
a.  W.  787. 

-«=a256(13)  (Tex.Clv.App.)  The  plaintiff  could 
not  complain  of  the  court's  error  in  defining 
the  measure  of  damages  where  be  did  not  make 
a.  request  for  a  special  charge.- St.  Liouis,  B. 
&  M.  Ky.  Co.  V.  Green,  183  S.  W.  829. 
«=»256(11)  (Tex.Civ.App.)  In  an  action  on  a 
fire  policy  covering  household  goods,  charge 
directing  the  jury  to  ascertain  the  value  of 
the  floods,  instead  of  the  actual  cash  value,  as 
provided  in  tlie  policy,  was  not  error,  in  the 
absence  of  a  request  for  a  special  charge. — 
Commonwealth  Ins.  Co.  of  New  York  v.  Fine- 
gold,  183  S.  W.  833. 

^=258(2)  (Mo.App.)  Where  the  principal  in- 
struction of  plaintiff,  who  was  run  down  by  an 
automobile,  covered  nearly  2%  printed  pages  in 
fairly  small  type,  it  may  b^  refused  for  its 
length.— Castle  v.  Wilson,  183  S.  W.  1106. 
■6=9260  (Ky.)  Requested  instructions  were 
properly  refused,  where  those  given  contained 
all  the  matter  required.- Monongahela  River, 
Consol.  Coal  &  Coke  Co.  v.  Lancaster's  Adm'r, 
183  S.  W.  258. 

«=>260(8)  (Ky.)  In  action  for  death,  refusal  of 
instruction  as  to  decedent's  claimed  intoxication 
held  not  prejudicial  where  instructions  given 
precluded  recovery  unless  he  exercised  the  cars 
of  a  sober  person.— City  of  Louisville  v.  Heit- 
kemper's  Adm'x,  183  S.  W.  465. 
^»260  (Mo..\pp.)  In  an  action  against  a  rail- 
road for  injuries  to  one  riding  a  speeder  when 
struck  by  a  section  motor  car,  the  defense  of 


contributory  negUgtnco,  properlj  mbnittted  in 
defendant's  instructions,  neol  not  be  indndcd 
in  plaintiff's.— Bay  v.  Missouri  Soothem  R-  Co, 
183  S.  W.  343. 

«=»260  (Tex.Civ.App.)  In  action  for  cjectiop 
from  train  defendant  railroad  was  entitled  to 
requested  charge  grouping  facts  depended  oo 
in  mitigation  of  damages  by  plaintifTs  offensive 
language,  though  general  charge  misht  lay 
down  general  rule  of  law  applicable. — Texas  k 
N.  O.  R.  Co.  V.  McAllister,  183  8.  W.  82. 
€=3260  (Tex.Civ.App.)  In  action  against  a 
railroad  negligently  nsiling  to  construct  colverti 
in  an  embankment  which  was  wa^ed,  with 
Johnson  grass  thereon,  onto  plaintiffs  laiid,  re- 
fusal of  a  charge  held  not  erroneous  in  Tiew  of 
the  instructions  giveor-MissourL  K.  &  T.  Ry. 
Co.  of  Texas  v.  Evans,  183  S.  W.  98. 
<8e»260(1)  (Tex.C!v.App.)  Where,  in  action  in 
which  there  was  a  dispute  as  to  whether  there 
was  a  sale  of  stock,  the  court  defined  the  tens 
"sale,"  held,  that  another  abstract  definition 
was  unnecessary.— Alamo  Trust  Go.  v.  Pnideo- 
tial  Life  Ins.  Co.  of  Texas,  183  8.  W.  787. 

(G)   ConstraetloB  and   OpicratlOB. 

^=>296(61  (Ark.)  In  a  minor  servant's  action 
for  injuries,  error  in  an  instruction,  that  youth- 
ful and  inexperienced  servants  do  not  aBsome 
the  risks  of  an  employment,  was  not  cured  by 
one  that  the  mere  fact  of  plaintiff's  minorit.i 
did  not  entitle  him  to  recover  damages,  if  be 
was  able  to  appreciate  the  dangers  of  the  em- 
ployment.- Pek£a  Cooperage  Co.  v.  Mixon,  133 
S.  W.  524. 

<&=>296(2)  (Ark.)  Error  in  instruction  that  if 
railroad  s  agents  caused  passenger  to  be  arrest- 
ed unless  he  was  committing  an  act  authorizing 
arrest,  defendant  was  liable,  is  not  cnred  by  in- 
struction that  the  servants  are  only  ret^uired  to 
use  ordinary  care ;  the  instructions  being  con- 
flicting.—St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Vangh- 
an,  1®  S.  W.  980. 

4=9296(3)  {Kj.)  In  an  action  for  injuries  to  a 
boy  while  riding  on  a  car,  instruction  defining 
negligence  as  the  failure  to  exercise  ordinary 
care,  not  referring  to  plaintiff's  age,  etc.,  hfU 
harmless  error,  in  view  of  the  real  issue  and  the 
charge  on  contributory  negligence. — Basham  v. 
Owensboro  City  R.  Co..  183  S.  W.  482. 
4=9296(11)  (Mo.App.)  Instruction  on  measure 
of  damages  in  action  for  injuries  alleged  to 
bave  been  caused  by  negligence  held  not  er- 
roneous  in  view  of  further  instructions  on  neg- 
ligence.—Bridges  V.  Dunham,  183  S.  W.  703. 
4=»296(12)  (Tex.Civ.App.)  Failure  of  court  to 
define  "lucid  interval"  held  not  erroneous,  in 
view  of  the  instructions  given. — ^Wolnitaek  v. 
Lewis,  183  S.  W.  819. 

VIIX.  CUSTODY.   COITDTTOT.   AHB  OE- 
UBEBATIOKS  OF  JWY. 

4=>307  (Tex.Civ.App.)  A  written  statement 
made  by  plaintiff  shortly  after  his  injury,  can- 
not be  treated  ais  a  deposition  within  Rev.  St. 
1911,  art.  1957,  allowing  the  jury  to  take  with 
them  in  retirement  any  written  evidence  except 
deposition.— Trinity  &  B.  V.  Ry.  Co.  v.  Lons- 
ford,  183  S.  W.  112. 

Where  a  statement  of  plaintiff,  made  shortly 
after  his  injury,  was  in  evidence,  it  was  the 
duty  of  the  court  to  send  the  statement  with 
the  jury  on  its  retirement  though  the  jury  did 
not  request  it,  especially  where  the  jury  knew 
that  the  court  refused  to  permit  it  at  counsel's 
request. — Id. 

"The  fact  that  the  jury  would  probably  have 
remembered  the  contents  of  the  statement  was 
no  justification  for  refusing  to  permit  the  jnry 
to  take  it  in  retirement. — Id. 
®=>3I7  (Ky.)  Objection  to  misconduct  of  juror 
at  trial  will  not  be  sustained  when  not  made 
until  after  jury  had  retired,  where  no  request 
was  made  for  action  by  the  court,  though  the 
judge  was  not  present  at  the  time  of  the  inci- 
dcnt.— City  of  Dayton  v.  Lory,  183  S,  W.  252. 
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Trust  p«ecU 


(A)    General   Verdict. 

(Mo.App.)  In  an  action  on  a  building 

a   verdict  tor  defendant  on  his  coun- 

without  a  finding  against  tlie  plain- 

B     sufficient,    where    the    counterclaim 

It    of    the   contract    set    forth    in    the 

within  Rev.  St.  1909,  g  1807,  subd.  1; 
g  for  one  necessarily  including  a  find- 
nst  the  other.— Cosgrove  v.  Stange,  183 
191. 

action  and  counterclaim  brought  under 
t.  1909,  S  1807,  subd.  2,  permitting 
:laim  based  on  an  independent  cause  of 
the  jury  must  find  sp^ially  °  on  each 
:  action. — Id. 

^3)  (Mo.App.)  In  an  actaon  o>  a  con' 
which  the  answer  contained  a  counter- 
the  court  properly  refused  to  accept  a 
containing  two  separate  findings  for  the 
nt.— Ck>8grove  v.  Stange,  183  S.  W.  691. 

!clal  Interroarntorles  and  Flndlnca. 

(Tex.Civ.App.)  The  court  In  sobmittisg 
jury  the  issue  of  negligence  mast  limit 
»tions  to  the  allegatiMts  of  the  petition 
e  evidence  in  support  thereof.-HK«iigas 
I.  &.  O.  By.  C5o.  V.  Colej  183  S.  W.  137. 
:  (Tex.Civ.App.)  The  conrt  need  not  sub- 
l  the  questions  involved  in  one  issue.— 
!  City,  M.  ft  O.  Ry.  Co.  ▼.  Cole,  183  S. 

!(4)  (Tex.Civ.App.)  In  a  broker's  suit  for 
ssion,  where-  the  demand  was  based  on 
lue  of  the  defendant's  lands,  the  submis- 
l  the  issue  of  the  value  of  the  lands  for 
defendant's  were  exchanged,  while  fail- 
submit  the  issue  of  the  value  of  defend- 
ands,  was  erroneous.— Hicks  v.  Hunter, 
W.  702. 

X.  TRIAl.  BT  COCBT. 
eartaap  and  Determlaatlos  of  Canae. 

4(2)  (Tex.  Civ.  App.)  Under  Vernon's 
i'  Ann.  Ov.  St.  1914,  art.  1990,  providing 
n  all  cases  where  a  special  veraict  of  the 
3  rendered  or  the  conclusions  of  fact  found 
e  court  are  separately  stated,  the  court 
render  judgment  thereon  unless  the  same 
t  aside  and  new  trial  granted,  the  trial 
cannot  disregard  the  findings  of  the  jury 
special  issues  involving  material  facts. — 
V.  Mitchell,  183  S.  W.  399. 
direct  provision  of  Vernon's  Sayles'  Ann. 
St.  1914,  art.  1986,  a  special  verdict  is 
iisive,  as  between  the  parties,  as  to  the 
found.— Id. 

FlndlaKS  ot  Fact  and  Coaelnaiona 
of  l>aw. 

94(1)  (Mo.App.)  fiev.  St  1900,  §  1972, 
rning  written  findings  of  fact  and  conclu- 
of  Taw  is  not  mandatory  as  to  suits  in 
y.— City  of  Carthage  v.  Empire  Electric 
ir  &  Supply  Co.,  183  S.  W.  718. 

TRIAL  DE  NOVO. 

Appeal  and  Error,   ^=9808. 

TROVER  AND  CONVERSION. 

(battel  Mortgages,  «=9l69 ;  Divorce,  ^=» 
1%;  Husband  and  Wife,  «=»20(>;  Fawn- 
jkcrs,  €=»5. 

&CTS  COHSTXTUTINa  COHITBB- 
SION  Ain>   UABIUTT 
THEBEFOB. 

I  (Tex.Civ.App.)  Conversion  is  any  unau- 
ized  act  which  deprives  a  man  of  bis  proper- 
)ermanently  or  for  a  definite  length  oC  time. 


-Gulf,  O.  &  S.  F.  B.  Co.  ▼.  Pratt,  183  S.  W. 
103. 

To  constitute  converaion,  intent  to  convect 
must  be  accompanied  by  positive  act  of  conver- 
sion.— Id. 

ie=>7  (Tex.Civ.App.)  Where  plaintifil's  automo- 
bile, after  damage  by  defendant's  train  at  cross- 
ing, was  taken  by  defendant  with  plaintifTs 
knowledge  for  repair,  and  afterwards  held  by 
defendant  awaiting  plaintiff's  disposition  defend- 
ant held  not  guilty  of  conversion.— Gulf,  C.  &. 
S.  F.  R.  Co.  V.  Pratt,  188  8.  W.  103. 
®=s>IO  (Tex.Civ.App.)  Where  plaintiff's  auto- 
mobile while  in  storage  awaiting  his  order  aft- 
er repair  by  defendant  railroad,  who  had  dam- 
aged it,  was  taken  out  bv  an  unaothorited  third 
person  and  misused,  whereupon  defendant  re- 
paired and  locked  it  in  the  roundhouse,  there 
was  not  illegal  use  or  abuse  constituting  con- 
version.—Guif,  0.  &  S.  F.  R.  Co.  V.  Pratt,  188 
S.  W.  103. 

ix.  Aonoxs. 

(A)   RlBTht  o(  Aetlon  and  Deteasea. 

^=322  (Tex.Civ.App.)  In  an  action  of  trover 
and  conversion,  good  faith  cannot  be  shown  as 
a  defense,  but  cm\y_  where  exemplary  damages 
are  claimed,  in  mitigation  thereof. — Pecos  &  H. 
T.  Ky.  Co.  V.  Porter,  183  S.  W.  98. 
®=>22  (Tex.Civ.App.)  Owner  ekpressly  or  im- 
pliedly assenting  or  ratifying  the  taking,  use, 
or  dispoaitiop  of  property  cannot  recover  for 
conversion.— Gulf,  C.  &  S.  F.  B.  Co.  v.  Pratt, 
183  S.  W.  103. 

(C)  Bvldence. 

®=s>35  (Tex.Civ.App.)  Where  an  act  of  conver- 
sion is  unauthorized  by  the  ownei-.  the  intent 
to  convert  will  be  conclusively  presumed. — Gulf, 
C.  &  S.  F.  ».  Co.  v.  Pratt,  183  S.  W.  103. 
<S=>40(6)  (Tex.Civ.App.)  Relative  to  damages 
for  conversion  of  secondhand  goods,  evidence  of 
value  held  sufficient  to  sustain  the  judgment. — 
Wright  Bros.  t.  Leonard,  183  S.  W.  780. 

(D)  DamaKea. 

^=»46  (Mo.App.)  In  a  snit  for  the  convorsioa 
of  personalty,  the  measure  of  damages  is  the 
reasonable  market  value  of  the  property  at  the 
time  of  the  conversion.— Miller  v.  Biggs,  183  S. 
W.  713. 

^=s>47  (Mo.App.)  In  case  of  destruction  or  con- 
version of  property  as  heirlooms,  the  jury  may 
take  into  consideration  the  sentimental  value 
of  such  property. — Shewalter  v.  Wood,  183  S. 
W.  1127. 

^»5I  (Mo.App.)  Where  defendant  converted  a 
certificate  for  a  share  of  corporate  stock  belong- 
ing to  plaintiff,  but  it  did  not  appear  that  he 
was  deprived  of  his  status  as  a  shareholder,  his 
measure  of  damages  is  the  cost  of  procuring  an- 
other certificate.— Shewalter  v.  Wood,  183  S.  W. 
1127. 

In  case  of  conversion  of  corporate  stock,  the 
measure  of  damages  in  the  absence  of  evidence 
is  the  face  value  of  the  stock. — Id. 
<S=952  (Ark.)  Mortgagee  suing  to  foreclose  mort- 
gage held  entitled  to  recover  of  defendant,  who 
in  good  faith  purchased  logs  cut  from  the  land 
from  one  to  whom  the  mortgagor  in  possession 
had  sold  standing  timber,  the  value  of  the  stand- 
ing timijer,  and  not  the  value  of  the  logs  at  de-- 
fendant's  mill.— Forman  v.  G.  D.  HoUoway  & 
Son,  188  S.  W.  763. 

©=»54  (Mo..4.pp.)  In  case  of  the  destruction  or 
conversion  of  property  of  special  value  as  heir- 
looms, the  owner  cannot  recover  the  special  val- 
ue as  well  as  the  market  value  of  sucti  property. 
—Shewalter  v.  Wood,  183  S.  W.  1127. 


TRUST  DEEDS. 


See  Mortgages. 
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TRUSTS. 

Sm  Charities;   Wills,  «=i>682,  6S3. 

X.  OBEATIOK,  EZISTEKOE.  AND  VA- 

UBITT. 

(A)   Kxpreaa    Traata. 

®=>I2  (Ky.)  A  bare  direction  by  testator  that 
land  devised  to  his  daughter  for  life  and  re- 
mainder to  her  children  should  not  be  subject 
to  payment  of  her  debts  held  invalid  as  against 
public  policy.— Brocic  v.  Brock,  183  S.  W.  213. 

(B)  Resaltlnar  Trnsts. 

^=s>84  (Mo.)  A  husband  taking  money  inherit- 
ed by  his  wife  after  marriage,  and  investing  it  in 
land,  taking  title  in  his  own  name,  without 
her  written  consent,  holds  it  as  trustee  for  her. 
— Holman  y.  Holman,  183  S.  W.  623. 

(O)   Conatrnetlve  Traata. 

«=9l03(2)  (Tenn.)  Defendant,  who  through 
breach  of  trust  and  confidence  and  by  fraudulent 
withholding  of  information  increasing  tlie  value 
of  land  purchased  from  complainants,  his  sisters, 
and  who  sold  a  part  of  it  at  a  large  profit,  held 
a  trustee  for  them  of  their  proportionate  share  of 
the  proceeds  of  such  sale. — ^Hancock  t.  Home, 
183  S.  W.  620.  • 

XT.  MAKAOEKEHT  AXD  DISPOSAXi 
OF  TBUBT  FBOPEBTT. 

«=»26l  (Tez.Cir.App.)  In  an  action  against  a 
testamentary  trustee  to  recover  for  services  to 
a  devisee,  plaintiff  could  not  recover  as  to_  any 
one  item  an  amount  in  excess  of  that  claimed 
to  be  due— McLean  y.  Breen,  183  S.  W.  3*1. 
®=>262  (Tez.Civ.App.)  In  action  against  tes- 
tamenta^  trustee  to  recover  for  services  render- 
ed as  part  of  the  expenses  of  a  devisee's  last 
illness,  evidence  as  to  the  condition  of  the  dev- 
isee's health,  etc.,  though  remote,  held  admis- 
sible.—MoLean  V.  Breen,  183  S.  W.  394. 
^=>263  (Tez.Civ.App.)  In  action  against  trus- 
tee of  estate  for  the  expenses  of  the  last  sickness 
of  a  devisee,  the  question  of  the  duration  of  such 
last  sickness  was  a  question  for  the  junr  under 
all  the  facts  and  circumstances. — McLean  v. 
Breen,  183  S.  W.  394. 

In  an  p.ction  against  a  testamentary  trustee  to 
recover  for  care  of  the  beneticiary  under  a  trust 
providing  for  maintenance  for  life  and  expenses 
of  last  iUncss,  insti-ucUon  as  to  plaintiffs  right 
to  recover  held  not  erroneous,  or  at  least  favor- 
able to  defendant. — Id. 

VH.   ESTABUSHMENT   AND   EN. 
FOBCEMENT   OF   TBTTST. 

$=>340  (Ark.)  The  trustee's  property  is  not  lia- 
ble to  the  beneficiary,  where  no  violation  of  the 
trust  by  neglect  or  misconduct  is  shown. — Clark 
V.  Spanley,  183  S.  W.  964. 
^3352  (Ark.)  Trust  property,  or  property  sub- 
stituted tor  it,  may  be  recovered  from  the  trus- 
tee and  all  persons  having' notice  of  the  trust. — 
Clark  V.  Spanley,  183  S.  W.  964. 
«=»359(2)  (Ark.)  Where  a  suit  by  a  trustee  in 
bankruptcy  against  a  trustee  was  tried  at  com- 
mon law  and  the  judgment  was  not  such  as 
equity  could  have  rendered,  the  judgment  will 
be  reversed.— Clark  v.  Spanley,  183  S.  W.  964. 
9=>372(3)  (Ark.)  In  a  suit  against  a  trustee, 
where  ue  evidence  does  not  show  the  terms  of 
the  trust,  no  judgment  can  be  rendered  against 
the  trustee.---01ark  v.  Spanley,  183  S.  W.  964. 

ULTRA  VIRES. 

See  Waters  and  Water  Courses,  e=>23Z. 

UNDISCLOSED  AGENCY. 

See  Principal  and  Agent,  ®=s>145. 


UNDUE  INFLUENCE 

See  Wills.   «=>155-ie6. 

UNITED  STATES. 

See  Courts,  «=3>97,  489,  507;    Bemaindera. 

UNLIQUIDATED  DEMANDS. 

See  Forgery,  ^=>40. 

USAGES. 

See  Customs  and  Usages. 

USE  AND  OCCUPATION. 

See  Trover  and  ConversicHi. 

VACATION. 

See  Judgment,  «=>13S,  158. 

VAGRANCY. 

^b3  (Tn.Cr.App.)  In  a  prosecution  for  ya- 
grancy  in  b^ng  a  common  prostitute,  evidence 
held  to  sustain  oonyiction.--0'Toole  y.  State, 
183  8.  W.  1160. 

In  prosecution  for  vagrancy  in  being  a  com- 
mon prostitute,  testimony  that  persons  asked 
witness  where  defendant's  family  lived  or  who 
lived  in  the  bouse,  held  admissible.— Id. 

VALUE. 

See  Courts,  «e»231;  Bvldenoe,  «s>142,  S23, 
64S. 

VARIANCE. 

See  Pleading,  «=9312. 

VEHICLES. 

See  licensee,  4s>7. 

VENDOR  AND  PURCHASER. 

See  Exchange  of  Property ;  Execution,  4=9288, 
274;  Judgment,  <^=>101,  682;  Landlord  and 
Tenant,  ®=>252 ;  Sales ;  Specific  Perform- 
ance ;  Taxation,  «=9693,  813. 

m.  MODIFXCATIOH   OB   BESGIS8IOV 

OF   OOMTBACT. 

(C)   Reaciaalon  br   Pnrohaaer. 

®=9ll2(l)  (Mo.App.)  A  grantee  in  possession 
under  a  deed  containing  covenants  of  title  will 
not  be  relieved  from  paying  the  price  for  defect 
of  title,  in  the  absence  of  fraud.— ^Dudley  v.  Wal- 
drop,  183  S.  W.  1095. 

IV.  PEBFOBMANOE   OF   OOmTBAOT. 
(D)  Vmywatnt  of  Pnreltaae  Moner. 

<$s>l76  (Tez.Ciy.App.)  Where  land  is  sold  by 
the  acre,  «nd  there  is  a  material  shortage  from 
Uie  represented  acreage,  the  purchaser  is  enti- 
tled to  a  proportional  abatement  of  price,  though 
the  misrepresentation  was  innocently  made. — 
Taylor  v.  Hill,  183  S.  W.  836. 

Character  of  the  soil  of  entire  tract  sold  held 
immaterial  as  regards  the  contention  that  the 
shortage  was  in  the  less  valuable  part,  and 
therefore  abatement  of  price  should  not  be  pro- 
portional.— Id. 

▼.  BIOHTB  AND  XJABUJTIES  OF 

PABTXES. 

(O)  Boaa  Fide  Pnrebaaera. 

«=3224.  (Ark.)  A  "quitclaim  deed"  is  a  substan- 
tive form  of  eoayeyance,  and  a  partf  holding 
such  a  deed  may  be  entitled  to  protection  as  an 
innocentpurchaser. — Henry  Wrape  Co.  y.  Coz, 
183  S.  W  956. 

Purchaser  under  quitclaim  deed  without  no- 
tice of  outstanding  conveyance  or  obligation  re- 
specting the  property,  or  notice  of  facts  which 
would  nave  led  to  knowledge  of  such  oonvey- 
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ance,  etc-.,  held  «iitiU«d  to  protection  as  a  bona 

fide  purchaser,  upon  Bhowing  that  the  ccmstd- 
eration  paid  waa  a  feir  price. — Id. 
e=3236  (Tex.CiT^pp.)  The  aasumpdon  of  debt* 
o\rin^  the  judgment  creditors  of  a  vendor  ot 
land  in  such  a  manner  that  they  thereupon  re- 
lease the  vendor  is  a  payment  rendering  the 
person  making  it  a  bona  fide  purchaser  for 
value.— Essex  v.  MitcheU,  183  S.  W.  30«. 

The  assumption  of  a  vendor's,  lien  note  on 
land  conveyed  constitutes  a  sufficient  considera- 
tion to  entitle  the  Innocent  purchaser  without 
notice  to  i)rotection  to  the  extent  to  which  be 
obligates  himself.— Id. 

The  judgment  in  a  wife's  suit  for  cancellation 
of  her  deed  for  fraud  in  procuring  it,  which  can- 
celed the  deed  and  her  vendor's  hen  note,  reliev- 
ed her  grantee's  vendee,  who  had  assumed  such 
note,  from  his  liability  nnder  the  assumption, 
so  that  he  could  not  rely  on  it  to  render  him 
an  innocent  purchaser  for  value. — Id. 
«S9239(8)  (Mo.)  Where  a  deed  of  correction 
was  recorded  before  execution  sale  of  property 
as  that  of  grantor,  it  perfected  grantee's  title, 
though  it  was  recorded  after  transcript  on 
which  execution  was  issued  was  filed. — Givens 
T.  Barton.  183  S.  W.  617. 
«t»242  (Tex.Civ.App.)  Where  a  wife  held  the 
legal  title  to  landa  and  conveyed,  the  burden 
was  on  the  heirs  of  her  husband,  asserting  their 
equitable  title  in  trespass  to  try  title,  to  show 
that  the  purchasers  of  the  legal  title  were  not 
innocent.— Ferguson  v.  Dodd,  183  S.  W.  391. 
®=»244  (Ark.)  Evidence  in  ejectment  to  recov- 
er a  40-acre  tract  ot  unimproved  land,  title  to 
which  plaintiff  acquired  by  mesne  conveyances 
from  the  state,  h«ld  to  show  that  plaintiff  was 
an  innocent  purchaser  for  value.— Henry  Wrape 
(Do.  V.  Cox,  183  S.  W.  955. 
4s»244  (Mo.App.)  In  ejectment  by  representa- 
tives of  a  vendor  of  land,  who  covenanted 
against  incumbrances,  evidence  held  sufficient 
to  show  that  defendant  purchaser  of  land  had 
no  actual  notice  of  a  prior  deed  of  trust. — ^Dad- 
ley  V.  WaWrop,  183  S.  W.  1096. 

VI.  SBMEDISS  OF  VEITOOB. 
(A)   lilen  and  ReooTCrr  of  Land. 

4»26l  (Tex.Civ.App.)  Holders  of  vendor's  lien 
notes  may  enforce  an  agreement  between  de- 
fendant and  an  owner  of  the  equity  d  redemp- 
tion that  defendant  should  discharge  such  notes. 
— Cooney  v.  Eastman,  188  S.  W.  96. 

VENUE. 

See  Appeal  and  Error,  i8=9966,  1024. 

in.  CHAHGE   OF   VENITE   OB   FI/AOE 
OF   TBIAXh 

«=»42  (Ark.)  Under  AcU  1009,  No.  240,  grant- 
ing of  change  of  venue  rests  in  discretion  of 
trial  court.— Mosley  v.  Mohawk  Lumber  Co., 
183  8.  W.  187. 

i8=s>72  (Tex.CSv.App.)  Under  Vernon's  Sayles' 
Ann.  Civ.  St.  1914,  art  1913,  where  motion  for 
change  of  venue  was  opposed,  moving  party 
held  to  have  burden  of  proving  the  facts  upon 
which  it  was  based. — Wolnitzek  v.  Lewis,  183 
8.  W.  819. 

VERDICT. 

See  Appeal  und  Error.  <e=5930,  99^-1005,  1070 ; 
Criminal  Law,  «s»086.  1160;  Judgment,  9=> 
2.'»(>;  New  Trial,  *=977;  TrUl,  <8=>32&-^2, 
874. 

VICE  PRINCIPALS. 

Se<e  Master  and  Servant,  «=>189-109. 


VIEW. 


See  Trial,  CosSS. 


VOTERS. 

See  Elections. 

WAGES. 

See  Master  and  Servant,  4eo80. 

WAITING  ROOMS. 

See  Carriers,   «=»272. 

WAIVER. 

See  Appeal  and  Error,  ^=9154;  Appearance, 
i8=»24;  Bills  and  Notes,  «s>422;  Estoppel; 
Insurance,  <6=98f5,  3^  566^  738:  Jury,  «=> 
110;  Pleading,  «3>406,  412;  Sales,  •s'SSS; 
Trial,  «=375;  Witnesses,  «s>181,  219. 

WARDS. 

See  Guardian  and  Ward. 

WAREHOUSEMEN. 

See  Carriers,  «=>140. 

WARRANT. 

See  Arrest;  Principal  and  Agent,  4s»104; 
Schools  and  School  Districts,  9=»86. 


WARRANTY. 

See  Principal  and  Agent,  «s>104; 
266-288. 


Sal««, 


WATERS  AND  WATER  COURSES. 

See  Drains ;  Navigable  Waters ;  Bailroads,  4e*» 
108.    • 

IX.  PUBI.IO  WATER  ■1JFPX.T. 

(A)  Doiaestlo  and  Mnnlelval  Purposes. 

$=3 1 94  (Tex.Civ.App.)  Where  water  was  fur- 
nished under  a  contract  through  a  private  pipe 
line,  there  being  nothing  in  the  contract  to  the 
contrary,  the  duty  of  keeping  the  pipe  line  in 
repair  was  upon  the  owner  and  not  the  water 
company. — Josey  v.  Beaumont  Waterworks  Ca^ 
183  S.  W.  26. 

€:920€  (Tex.CivJlpp.)  .Posseasion  of  a  fran- 
chise to  lay  water  mains  in  a  city  and  supply 
water  to  its  citizens  did  not,  irrespective  of  otfr 
er  considerations,  give  a  right  of  action  in  favor 
of  a  citizen  for  failure  to  furnish  water.- Josey 
V.  Beaumont  Waterworks  Co.,  183  S.  W.  26. 

Failure  to  notify  of  a  break  In  a  private  pipe 
line  and  of  the  fact  that  the  water  had  been 
shut  off  was  not  the  proximate  cause  of  the 
damage  caused  by  a  fire,  which  could  not  be 
checked  because  of  lack  of  water. — Id. 

(B)  Irrlsaflon    and  Other   Avrlenltvral 

Pnrpeses. 

$=>232  (Tex.CHv.App.)  It  is  not  an  ultra  vires 
act  for  a  corporation,  organized  for  the  purpose 
of  irrigating  certain  lanc^  which  it  held,  to  con- 
tract to  supply  to  a  lessee  thereof  sufficient  wa- 
ter, which,  with  the  natural  rainfall,  would- 
produce  a  rice  crop  on  the  land,  without  any 
reservation  to  cover  impossibility  of  performance 
through  act  of  God.— Northern  Irr.  Co;  v.  Wat- 
kins,  183  S.  W.  431. 

<8s>26l  (Tex.Giv.App.)  Where  defendant  agreed 
to  furnish  plaintiff  sufficient  water  to  grow  his 
rice  crop  on  land  rented  from  defendant,  with- 
out reservation  in  the  contract  excusing  defend- 
ant for  failure  to  futniBh  saflBclent  water  in 
case  of  drought,  the  contract  providing  for  dam- 
ages if  the  water  supply  was  insufficieijit,  the 
defendant  was  liable,  in  spite  of  the  fact  that 
an  unusual  drought  caused  a  deficiency  in  the 
water  supply.- Northern  Irr.  O).  v.  Watkins, 
183  S.  W.  431. 
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^s»263  ^Tex.CiT.Aiip.)  Where  defendant  agreed 
to  furnish  sufficient  water  for  irrigating  plain- 
tiff's lands,  the  contract,  requiring  the  plain- 
tiff to  demand  water,  in  writing,  when  be  ex- 
I>ected  to  use  it,  and  there  was  an  unusual 
drought  and  a)l  patties  knew  that  the  water 
could  not  be  furnished  if  demanded,  it  was  no 
defense  to  plaintiff's .  suit  for  damages  that  be 
failed  to  demand  it.— Northern  Irr.  Co.  v.  Wat- 
kins,  183  S.  W.  431. 


See  Jlaaements; 


WAYS. 

Highways. 

WEAPONS. 


See  Criminal  Law,  ^=1169. 

9=>I7  (Tex.Cr.App.)  The  evidence,  not  showing 
defendant  was  off  the  premises  on  which  he 
lives,  does  not  authorize  a  conviction  of  un- 
lawfully carrying  a  pistol.— Sparka  v.  State, 
183  S.  W.  144. 

•       WELLS. 

See  Contracts,  «=>198,  280.   ' 


See  Dower, 


WIDOWS. 
WIUS. 


See  Charities;  Descent  and  Distribution;  Ex- 
'  -ecutors  -and  Administrators ;    Trusts. 

I.  NATXTBE  AND  EZTEITT  OF  TESTA- 

amrrAjtir  spowEit 

«s>3  (Mo.)  Rev.  St  1909.  1. 360.  relating  to 
husband's  inheritance  from  wife,  la  not  uncon- 
stitutional as  being  retrospective,  in  that  it  re- 
stricts wife's,  power  of  disposition  by  will  of 
property  vesting  in  her  before  passage  of  act. 
—Henderson  v.  Calhoun,  183  S.  W.  584. 

XL  TESTABCEMTABT  CAPACXTT. 

«s>3l  (Mo.)  A  testatrix,  if  incapable  of  tran»- 
acting  ordinary  business  or  understanding  extent 
of  her  property,  is  incapable  of  making  a  will, 
and  an  instruction  requiring  an  additional  find- 
ing that  she  did  not  know  the  objects  of  her 
bounty  as  a  condition  to  holding  the  will  in- 
valid is  erroneous.— Ray  t.  Westall,  183  S.  W. 
629. 

«s»50  (Ark.)  The  test  of  testamentary  capacity 
is  that  the  testator  shall  remember  without 
prompting  the  extent  and  condition  of  his  prop- 
erty, compreheQ4  to  whom  he  is  giving  it,  and 
be  capable  of  appreciating  the  claims  of  others 
whom  he  is  excluding  from  participation  in  the 
estate.- Mason  v.  Bowen,  183  S.  W.  973. 
^=354(1)  (Ark.)  Statements  of  a  testator, 
whether  ma4e  a  reasonable  time  before  or  after 
the  execution  of  a  wilL  are  admissible  to  show 
his  mental  capacity,  when  that  issue  is  raised. 
—Mason  v.  Bowen.  183  S.  W.  973. 
«s>54  (3)  (Ark.)  Statements  of  a  testator,  made 
more  than  two  years  prior  to  the  making  of  his 
will,  that  he  intended  his  property  to  go  to  his 
relatives  held  too  remote  in  time  to  be.  of  value 
in  proving  his  mental  capacity. — Mason  t.  Bow- 
en, 183  8.  W.  973. 

«=»55(1)  (Ark.)  In  a  will  contest,  evidence  held 
sufficient  to  warrant  a  jury  finding  that  the 
testator  had  testamentary  capacity. — Mason  t. 
Bowen,  183  S.  W.  973. 

XV.  BEQUI8ITEB  Ain>  VAX.IDITT. 

(O)  Bxeentton. 

«=»lt8  (Ky.)  Under  Ky.  St  f  4828,  where  de- 
ceased had  one  of  the  subscribing  witnesses  sign 
the  instrument  before  he  signed  it,  and  there- 
after signed  it  in  the  presence  of  another,  but 
did  not  acknowledge  his  signature  to  the  first, 
the  instrument  was  not  valid  as  a  will, — Lim- 
bacb  V.  BoUn,  183  S.  W.  495. 


(P)  Mistalie,  Vndtte  iHSaeHoe.  and  Wwrnv*. 

$=3 1 55(1)  (Ark.)  The  undue  influence  whidi 
will  avoid  a  will  is  that  directly  connected  with 
its  execution,  resulting  from  fear,  coercion,  or 
other  cause,  that  deprives  the  testator  of  his 
free  agency  in  the  disposition  of  his  property, 
and  is  especially  directed  toward  procuring  a 
will  in  favor  of  particular  parties,  and  does  not 
include  the  legitimate  influence  from  natural 
affection.— Mason  v.  Bowen,  183  S.  W.  973. 
4=9)65(1)  (Ark.)  In  a  will  contest  statements 
by  the  testator  that  he  went  to  live  with  the  con- 
testee  to  collect  a  debt  were  inadmissible  on  the 
question  of  undue  influence,  being  merely  bear- 
say  on  that  point— Mason  t.  Bowen,  183  S.  W. 
973. 

4c3l66(l)  (Ark.)  In  a  will  contest,  evidence 
held  sufficient  to  warrant  a  finding  that  the  will 
was  not  procured  by  undue  innuenoe. — Mason 
v.  Bowen,  183  S.  W.  973. 

V.  FBOBATB.   E8TABU8B3gEirr. 
AHD  Aim  UUUSET. 

(B)  A«tloaa  to  Batabllah  or  Deteraalae 
Vsliaity  tn  General. 

<Ss»229  (Tenn.)  Since,  under  Shannon's  Code, 
;  4166  (Code  1858,  §  2423),  an  illegitimate  child 
IS  heir  of  another  illegitimate  child  of  the  same 
mother  who  dies  unmarried  and  childless,  she 
has  the  right  to  contest  the  will  of  such  other 
child.— McCline  v.  Ridley,  183  S.  W.  736. 

(H)  Bvldenoe. 

«=330a(2)  (Ark.)  In  a  will  contest  evidence 
held  sufficient  to  warrant  a  jor^  finding  that 
the  will  was  attested  by  two  witnesses  as  re- 
auired  by  statute,- Mason  v.  Bowen,  183  S.  W. 
973. 

<S=>302(Q)  (Ark.)  In  a  vriU  contest,  where  the 
jury  were  instructed  that  a  holographic  will 
must  be  established  by  the  unimpeacfaaUe  evi- 
dence of  at  least  three  disinterested  witnesses 
that  the  entire  body  of  the  will  and  the  signa- 
ture were  in  the  handwriting  of  the  testator, 
evidence  held  sufficient  to  warrant  a  finding 
for  the  oontestse.— Mason  t.  Bowen,  183  S. 
W.   973. 

(I)   Hearing   or  Trt»l. 

«=s>322  (Ma)  A  will  must  stand  or  fall  as  a 
whole  so  evidence  in  support  of  the  validity  of 
a  will  inures  to  the  benefit  of  every  party. — 
Ray  v.  Westall,  188  S.  W.  629. 
<8=3329(;,  2)  (Mo.)  Where  a  wiU  was  attacked 
for  want  of  capacity  and  undue  influence,  an 
instruction  to  find  in  favor  of  the  will  if  tes- 
tatrix had  capacity  or  if  undue  influence  was 
not  exercised  held  erroneous. — Roy  r.  WestalL 
liSS  S.  W.  629. 

4=»330(1)  (Mo.)  Where  testatrix's  capacity  was 
in  issne,  an  instruction  held  erroneous  beeanK 
requiring  the  jury  to  find  in  favor  of  the  will, 
though  they  found  testatrix  conld  not  transact 
her  ordinary  business  and  did  not  know  the 
extent  of  her  own  property. — Ray  t.  Westall, 
183  S.  W.  629. 

«s>330(l)  (Tex.Civ.App.)  Instruction  as  to  tes- 
tamentary capacity  held  not  erroneous  as  re- 
quiring a  higher  degree  of  mental  capacity  than 
is  required  by  law. — Wolnitzek  v.  Lewis,  183  S. 
W.  819. 

VI.  CONSTBTTCTZOH. 
(A)  Oaneral  Rale*. 

9=3440  (Ky.)  The  court  in  construing  a  wiU, 
must  ascertain  the  intent  of  testator  as  ex- 
pressed therein. — Guthrie  v. 'Guthrie's  Ez'r.  183 
S.  W.  221. 

€=3440  (Mo.)  The  meaning  of  a  will  must  be 
gathered  from  its  language,  and  the  intention  of 
testator,  when  so  ascertained,  not  opposed  to  law 
or  policy,  must  be  enforced  as  his  will. — Mid- 
dleton  V.  budding,  183  S.  W.  443. 
4s>440.<Tez.Civ.App.)  Intention  of  testator 
manifested  by  language  of  will  as  a  whole  con- 
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0  (Tex.Civ.App.)  A  testator's  intention 
be  gathered  from  the  context  of  the  will 
te  language  used  to  express  his  intention, 
.ting   V.    Jones,  183  S.  W.  858.    " 

6  (Tex.Civ.App.)  Languagre  of  will  Tield 
cd  to  have  been  used  in  usual  and  or- 
'  sense,  unless  a  different  sense  dearly  ap- 
to  have  been  intended.— Hunting  v.  Jones, 
.  W.  858. 

'6  (Ky.)  A  will  and  codicils  thereto  must 
iiatrued  as  an  entirety,  but  a  codicil  con- 
K  \ylth  or  repugnant  to  the  will  craitrols. 
Erie  V.  Guthrie's  Ex'r,  183  S.  W.  221. 

'6  (Mo.)  A  will  and  a  codicil  thereto  are 
astrument.— Middleton  ▼.  Dudding,  188  S. 

87(1)  (Tex.  Ot.  App.)  Where  plaintiffis 
ed  that  as  heirs^of  testatrix  they  were  en- 
to  her  interest  in  a  banking  firm,  evidence 
e  value  of  testatrix's  estate  held  admissible 
low  that  they  were  entitled  to  no  such  in- 
t,  for  otherwise  there  would  be  insufficient 
3  to  discbarge  specific  bequeats.—McKnight 
ige,  183  S.  W.  854. 

DealKiiatlon  of  Devisees,  and  I,ec«- 
tees  and  Tbeir  Respective  Shares. 

^95  (Tex.Civ.App.)  Words  "heirs,"  "heirs 
le  'body,"  etc.,  held  words  of  limitation  with 
defined  and  fixed  meaning  and  as  respects 
estate  to  be  understood  in  a  technical 
e,  unless  explained  by  other  words  or  the 
cxt.— Hunting  v.  Jones,  188  S.  W.  858. 

506  (Ky.)  The  words  "heirs  named,"  In  a 
se  in  a  will  providing  that  if  there  should 
deficit  in  the  amount  given  each  heir  should 
reduced  in  amount  equally,  and  if  there 
lid  be  a  sorplus  the  heirs  named  should 
•e  in  the  proportion  as  given  in  the  will,  re- 
to  any  of  the  heirs  named  in  the  will  and 
cil.-Guthrie  v.  Guthrie's  Ex'r,  183  S.  W. 

■506(1)  (Tex.Civ.App.)  Under  an  agreement 
iting  to  the  di££olutioQ  of  the  partnership, 
ijrporated  into  a  will,  TieWj  that  heirs  of  a 
eased  member  were  not  entitled  to  the  mem- 
's  interest;  the  agreement  ijroviding  that  it 
;ht  go  to  legal  representatives  as  well  as 
rs.— McKnight  v.  0»ge,  183  S.  W.  854. 

>527  (Ky.)  Where  testator  gave  derrises  and 
luests  in  liis  will  and  codicil  without  ex- 
ding  expressly  the  devisees  or  legatees  in  the 
licil  from  participating  in  the  surplus,  their 
elusion  mast  be  arrived  at  from  scnnething 
iressed  or  failed  to  be  expressed  in  the  w^ll 

codicil— Guthrie  v.   Guthrie's  Ex'r,   183  S. 

221. 
ienefiviaiies  in  a  codicil  held  not  excluded 
im  sharing  in  the  surplus  of  the  estate  provid- 
for  in  the  will,  declaring  that  the  heirs  named 
auld  share  in  the  proportion  as  given  in  the 
U.-Id. 

(Vhere  testator  made  bequests  to  relatives,  in- 
iding  a  bequest  of  $1,500  to  a  half-brother, 
d  by  codicil  changed  tbe  bequest  and  provided 
at  he  should  have  $50  annually,  the  bequest  in 
c  codicil  constituted  a  life  annuity  of  $50  to 
e  half-brother,  who  should  not  share  any  part 

the  surplus  of  the  estate. — Id. 
A  will  and  codicils,  making  gifts  and  providing 
t  a  distribution  of  surplus  of  the  estate,  if 
ly,  construed,  and  held,  that  all  beneficiaries, 
:cepting  a  life  annaitant,  were  entitled  to  share 

1  the  surplus.— Id. 


Substitution. 


and 


s»538  (Tei.Cir.App.)  A  will  leaving  property 
>  a  legatee  and  "in  case  she  dies"  to  others 


held  to  give  a  fe«  to  the  legatee  iiiute  tbe  vat- 
vives  testator.— Johnston  v.  Rc^eB,  188  S.  W.  7. 

(E)  Katare   of  Estates  and   Interests   Cre* 
ated. 

«s>597(l)  (Mo.)  Under  bequest  "to  M.  S.  B. 
and  W.  and  their  heirs  to  be  equally  divided, 

*  *  *  and  if  any  die  without  issue  their  por^ 
tion   to   revert   to   their  brothers   and   sisters^ 

•  •  * "  absolute  estate  vested  in  beneficia- 
ries living  at  testator's  death. — Henderson  f^ 
Calhoun,  183  8.  W.  584. 

€=>600(4)  (Mo.)  Under  will  devising  to  testa- 
tor's wife  as  her  absolute  property  all  of  his 
real  and  personal  property  with  provision  by 
codicil  that,  should  she  die  without  leaving  » 
will  or  having  disposed  of  the  property,  one 
half  should  ^o  to  a  named  person,  and  the  other 
half  to  certain  other  persons,  the  wife  took  a  fee 
simple.— Middleton  v.  Pudding,  183  S.  W.  443. 
€=9601(1)  (Mo.)  A  devise  of  a  fee  in  terms,  or 
by  words  necessarily  describing  an  absolute  es- 
tate, cannot  be  annulled,  except  by  later  Ian* 
guage  in  the  will,  which  expressly,  or  by  neces- 
sary implication,  arising  from  words  equally  as 
clear  and  coDClnsive  as  those  in  granting  the 
fee,  cuts  down  the  previous  grant  of  the  fee. — > 
Middleton  v.  Dudding,  183  S.  W.  448. 

Language  of  codicU  held  not  so  inconsistent 
with  or  repugnant  to  language  of  will,  devising 
testator's  wi^  a  fee-siniple'  estata  as  to  show 
any  intention  to  cut  it  down  to  a  lite  estate,— Id. 
€=>608(3)  (Tex.Civ.App.^  Will  devising  land  to- 
testators  son  during  his  lifetime  and  at  his 
death  to  revert  to  "his  heirs  by  his  present 
wife,"  held  under  the  rule  in  Shelley's  Case  to 

five    the    son    a    fee-simple   title. — ^Hunting   v. 
ones,  183  S.  W.  858. 

Devise  for  life  with  remainder  to  heirs  wheth- 
er to  heirs  generally  or  to  heirs  of  the  body 
general  or  special,  held  to  vest  fee-simple  title 
in  the  first  taker.— Id. 

^=3614  (Ky.)  Where  a  testator  devised  land  to 
his  daughter  and  children,  with  particular  di- 
rections for  devolution  of  the  estate  in  case  the 
daughter  shonid  die  witbont  heirs  of  her  body, 
the  daughter  took  a  life  estate,  and  the  children 
a  remainder.— Brock  v.  Brock,  183  S.  W.  213. 
®=>6I4(5)  (Mo.)  A  devise  of  property  in  gen- 
eral terms,  without  descriptive  or  qualifying 
Words,  may  be  converted  into  a  life  estate  by 
other  words,  expressions,  or  clauses,  necessari- 
ly implying  that  the  estate  first. granted  is  for 
life  only  of  the  devisee,  with  a  remainder  there- 
after to  other  persons.— Middleton  t.  Dudding, 
183  S.  W.  443. 


UP) 


Vested  or  Contlnflrent  Estates  and  In- 
terests. 


®=>635  (Ky.)  Under  a  will  held,  that  a  life 
tencmt's  children  who  took  ths  remainder  took  a 
vested  remainder,  not  subject  to  defeasance^  but 
subject  to  he  opened  up  and  diminished  by  the 
birth  of  other  children.— Brock  t.  Brock,  183  & 
W.  213. 

(H)  Estates  In  Tmst  and  Povrers. 

iS=»682(2)  (Tex.Civ.App.)  Under  will  devising 
all  estate  of  testatrix  in  trust  to  apply  net  in- 
come for  maintenance  of  a  sister  during  her 
natural  life,  and  for  the  payment  of  expenses 
of  her  last  illness,  trustee  held  liable  for  the 
reasonable  eoc^nses  during  the  sister's  last  Ill- 
ness, to  be  paid  out  of  estate  before  vesting  re- 
mainder in  residuary  legatee.— Mcliean  Ti. 
Breen,  188  S.  W.  304. 

«s»683  (Tei.Oi+.App.)  Will  giving  property  in 
fee  to  heirs  of  testator's  son,  and  other  property 
to  aTanddaughter  and  in  case  she  dies  to  others, 
(tad  placing  "this  property  l>eqneathed"  in  trust, 
CMsates  trust  only  as  to  property  left  to  grand- 
fC!^.,r\Aet  in  case  of  her  death  before  testator.— 
JrlliSton  V.  Beyes.  188  S.  W.  7. 
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▼n.  BIGHTS  AlfD  IiIABILITZES  OX' 
DEVISEES  AND   I.EGATEE8. 

(A)  Natare  of  Title  and  Rlsbts  In  Gen- 
eral. 

«=>733(1)  (Mo.)  Will  speaks  as  of  date  of  tes- 
tator>s  death,  and  in  absence  of  contrary  ex- 
pressed intention  estates  therein  vest  immedi- 
ately therecm.— Henderson  v.  Calhoun,  183  S. 
W.  584. 

(8)  Speeiae,    DemonstratlTe,    and    General 
Devlaea  and  Beqneata. 

^»753  (Ky.')  A  bequest  of  a  sum  of  money, 
without  designating  the  fund  out  of  which  it  is 
to  be  paid,  is  not  a  specific  bequest,  but  a  gen- 
eral legacy.— Guthrie  v.  Guthrie's  Ex'r,  183  8. 
W.  221. 

4:»754  (Mo.)  Where  testatrix  who  owned  BIO 
shares  of  i>ank  stock  bequeathed  such  shares  to 
named  persons  in  varying  amounts,  held,  that 
the  legacies  were  specific,  so  that  the  legatees 
were  entitled  to  dividends  on  the  gbaree. — In 
re  Largue's  Estate,  183  S.  W.  60& 

WITNESSES. 

See  Appeal  and  Error,  «s>994,  1048;  Criminal 
Law,  «S=3643,  594,  628,  656, 665,  720,  1170% ; 
Evidence ;    Perjury. 

H.   COMPETENCY. 

(A)   Capaelty    and    Qnaliflcatlona    In    Cren- 
eral. 

4=»37  (Tez.Civ.App.)  In  an  action  against  a 
carrier  for  conversion,  testimony  that  witness 
could  enumerate  articles  packed  for  shipment, 
and  was  present  and  helped  pack  the  goods,  held 
to  qualify  ber  to  testify  as  to  identity  of  prop- 
erty.—Pecos  &N.  T.  Ky.  Co.  V.  Porter,  183  S. 
W.  98. 

€=»58(4)  (Mo.)  The  husband  of  plaintiff  suing 
for  alienation  of  his  affections  is  not  a  com- 
petent witness  for  defendants. — Knapp  y.  Knapp, 
183  S.  W.  576. 

®=375  (Ark.)  As  a  general  rule,  an  objection  to 
evidence  as  incompetent  does  not  go  to  the  com- 
petency of  the  witness.— Mosley  v.  Mohawk 
Lumber  Co.,  183  S.  W.  187. 
^=s>78  (Tez.Civ.App.)  PermittingI  judgment  of 
conviction  to  be  offered  held  not  error,  where 
upon  production  of  pardon  witness  was  permit- 
ted to  testify  and  neither  judgment  nor  pardon 
was  read  to  tUe  jury. — Wolnitzek  t.  Lewis,  183 
S.  W.  819. 

(C)  Teatlmonr  of  Partiea  or  Peraona  In- 
tereatcd,  for  or  aaralnat  Repreaeata- 
tlTea,  SarTlTora,  or  Sncceaaora  tn  TK 
tie  or  Intereat  of  Peraona  Deeeaaed 
or  Incompetent. 

<&=»I40(9)  (Mo.)  A  husband  may  give  his  noO" 
expert  opinion  that  testatrix  had  capacity, 
though  his  wife  was  a  beneficiary,  where  he 
was  not  a  party  to  the  action. — Ray  t.  Westall, 
183  S.  W.  629. 

«s»l42  (Ark.)  Kirby's  Dig.  |  3093,  prevents  a 
party  in  an  action  by  an  administrator  from 
testifying,  but  the  manager  of  defendant,  a  cor- 
poration, is  not  a  party  and  may  testify  to  trans- 
actions with  decedent. — Mosley  v.  Mohawk  Lum- 
ber Co.,  183  S.  W.  187. 

®:»I43(3)  (Tex.Civ.App.)  Assignor  of  a  claim, 
who,  if  suin^  would  be  incompetent  to  testify 
to  a  transaction  with  defendant's  testate,  is  in- 
competent, under  Kev.  St.  1911,  art  3600,  to 
testify  thereto  for  the  plaintiff  assignee. — Gen- 
eral Bonding  &  Casualty  Ins.  Co.  v.  McCordy, 
183  S.  W.  796. 

4=»I44(4)  (Mo.App.)  In  suit  to  enjoin  enforce- 
ment of  a  judgment,  plaintiff  held  an  incom- 
petent witness  to  give  evidence  concerning  the 
part  defendant's  deceased  attorney  took  in  ef- 
fecting a  compromise  settlement  in  the  absence 
of  defendant.— Brown  v.  Crawford,  183  S.  W. 
655. 


«s>l45  (Ky.)  In  action  for  death  of  Iw  nnder 
16,  employed  contrary  to  Kj.  St.  {  331a,  fa- 
ther's testimony  as  to  message  sent  defendant 
through  his  son,  the  deceased,  k^d  iiiconipet«it. 
—Kentucky  Utilities  Co.  t.  McCarty^a  Adm'r, 
183  S.  W.  237. 

®=3i59  (Ky.)  In  action  for  death  of  boy  nnder 
16,  employed  contrary  to  Ky.  SL  i  331a,  fa- 
ther's testimony  as  to  message  sent  defendant 
through  his  son,  the  deceased,  held  incompetent. 
—Kentucky  Utilities  Co.  v.  McCarty's  Adm'r, 
183  S.  W.  237. 

4e»I60  (Tex.Civ.App.)  Defendant  cannot,  un- 
der Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art. 
3690,  testify  to  an  agreement  made  between  his 
deceased  grandfather,  his  predecessor  in  title, 
and  plaintiff's  deceased  predecessor  in  title  fix- 
ing an  agreed  boundary  bne.— Cosgrove  t.  Smitli, 
183  S.  W.  100..  J  »  *-. 

«:»t8l  (Ky.)  Defendant,  by  taking  depositioii 

of  adverse  party  under  Civ.  Code,  g  606,  subaee. 
8,  held  not  to  have  waived  objection  to  testi- 
mony of  such  party  concerning  conversation 
with  a  decedent— Kentucky  Utilities  Co.  v. 
Mccarty's  Adm'r,  183  S.  W.  237. 

(D)  Confldentlal  Relationa  and  PriTlleced 
Commnnicatloaa. 

^3l9j  (Mo.)  Letters  exchanged  by  hnsband 
aiid  wife  are  inadmissible  against  her  snin^  for 
alienation  of  his  affections,  even  those  written 
by  him,  after  commencement  of  action,  copiea 
of  which  he  took  and  showed  to  anotlier. — 
Knapp  V.  Knapp,  183  S.  W.  576. 
^^193  (Tex.Cr.App.)  In  a  prosecution  formnr- 
der,  testimony  that  when  witness  was  visiting 
defendant  and  his  wife  she  heard  the  wife,  quar- 
reling with  defendant,  charge  him  with  the 
crime,  which  he  admitted,  was  admissible;  the 
matter  not  being  privileged. — Hampton  v.  State, 
183  S.  W.  887. 

^=^219(5)  (Mo.App.)  Plaintiff  in  action  for  per- 
sonal injury,  who  went  fully  into  her  malady, 
held  to  have  thereby  waived  her  right  to  ex- 
clude contradictory  testimony  as  to  such  malady 
by  physician  who  had  attended  her. — McPher- 
son  y.  Harvey,  183  S.  W.  653. 

m.  EXAMIKATION. 
(A)   Taklnv  Teatlmonx  In  General. 

4=>240  (Mo.)  The  asking  of  leading  qoeations 
is  a  matter  within  the  discretion  of  the  trial 
court.— State  ▼.  Shoemaker,  183  8.  W.  322. 
«=»240(8)  (Tez.Cr.App.)  In  prosecution  for  se- 
duction, it  was  not  improper  to  permit  such 
questions  as,  "State  whether  or  not  you  loved 
the  defendant,"  "State  whether  or  not  yon 
would  have  submitted  to  the  defendant  that 
night  if  you  had  not  loved  him." — Gleaaon  v. 
State,  183  S.  W.  891. 

€=>240  (Tex.Civ.App.)  In  an  action  for  com- 
mission for  effecting  a  sale  of  lend,  it  is  improp- 
er to  allow  leading  questions  to  the  plaintiff 
broker  as  to  whether  defendant  did  not  promise 
under  stated  circumstances  to  pay  the  commis- 
sion.— Britain  v.  Kice,  183  S.  W.  84. 

\ 

(B)   Croaa-Bxaniinatlon    and    Re-examlna- 

tlon. 

€=>267  (Tenn.)  Stopping  cross-examination  of 
defendant's  witness  in  condemnation  held  not 
abuse  of  trial  court's  discretion. — Lewisburg  & 
N.  R.  Co.  V.  Hinds,  183  S.  W.  985. 
®=3268(1)  (Tenn.)  Where  a  railroad's  witness 
in  condemnation  testified  that  defendant's  land 
could  not  be  successfully  platted,  cross-examina- 
tion, requiring  details  of  platting  of  tract  near 
another  city  and  how  defendant's  land  might 
be  laid  out,  held  proper. — ^Lewisburg  &  N.  R, 
Co.  V.  Hinds,  183  S.  W.  985. 

Permitting  defendant  to  cross-question  plain- 
tiff railroad's  witness,  produced  for  first  time 
in  rebuttal  in  condemnation  proceeding,  with  re- 
gard to  relationship  with  one  employed  by  road 
to  purchase  rights  of  way  and  tatter's  interest 
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in  nearby  land,  to  show  want  of  diliirence  in 
not  producing  witness  on  evidence  in  chief  held 
not  prejudiciaL— Id. 

4s>277  (Mo.)  In  prosecution  for  having  carnal 
■knowledge  of  female  under  age  of  consent,  cross- 
examination  to  show  attempt  by  ancle  of  pros- 
ecutrix to  settle  the  case  was  a'dmissible.— State . 
T.  Allen,  183  S.  W.  329. 
4s>277  (Mo.)  On  trial  for  robbery,  question 
asked  defendant  b]r  prosecuting  attorney  as  to 
whether  he  was  living  with  his  family,  held  not 
objectionable  in  view  of  his  other  testimony. — 
State  V.  Ferguson.  183  S.  W.  336. 
<S=3277  (Mo.)  Under  Rev.  St  1909,  {  5242, 
cross-examination  of  defendant  in  prosecution 
for  sodomy  held  to  go  beyond  matters  referred 
to  in  his  examination  in  chief  and  to  be  reveM- 
ible  error.— State  v.  Pfeifer,  183  S.  W.  837. 

(O)  Prtvlleare  «t  'Witness. 

4s»29S'/2  (Tex.Civ.App.)  The  rule  that  a  per- 
son cannot  be  compellea  to  give  incriminating 
testimony  against  himself  applies,  not  only  to 
criminal  cases,  but  to  civil  cases. — Sovereign 
Camp  of  Woodmen  of  the  World  v.  Bailey,  183 
S.  W.  107. 

«S9307  (Tex.C3iv.App.)  Where  a  witness  unequiv- 
ocally stated  that  to  answer  statements  might 
incriminate  him,  the  court  properly  refused  to 
compel  him  to  answer  such  questions,  thoagh  on 
cross-examination  he  became  confused  as  to  the 
incrimination. — Sovereign  Camp  of  Woodmen  of 
the  World  v.  Bailey.  183  S.  W.  107. 

IV.  CBEPiBn.mr.  noPEAOHMEirr, 

OOHTRAOIOnON,  AND  OOR> 
ROBORATIOIT. 
(A)  lai    G'eneral. 

«3>3I8  (Tex.Cr.App.)  In     a    prosecution     for 

murder,  the  testimony  of  a  witness  that  neither 
of  her  daughters,  also  witnesses,  had  told  her 
after  a  former  trial  that  they  intended  to  change 
their  statements  because  they  could  not  see 
the  defendant  imprisoned,  was  inadmissible. — 
Garter  v.  State,  183  S.  W.  881. 
«s>323  (Tex.Cr.App.)  Evidence  that  goes  to 
bias  and  motive  of  a  witness  is  original  testi- 
mony of  a  material  character,  so  that  evidence 
showing  motive  of  the  prosecuting  witness  was 
admissible,  in  spite  of  bis  testimony,  when  re- 
called by  defendant,  that  he  had  no  ill  feeling 
against  the  defendant.— Hernandes  v.  State,  183 
S.  W.  440. 

T%at  the  defendant  recalled  the  proaecuting 
witness  did  not  constitute  him  defendant's  wit- 
ness, and  his  testimony  might  nevertheless  be 
impeached  by  defendant's  further  evidence.— Id. 
^s>324  (Mo.App.)  Where,  to  discover  the  own- 
ership of  a  power  plant  and  electric  wires  de- 
fendant called  as  witness  one  joined  as  defend- 
ant, she  cannot  thereafter  impeach  him  when 
he  gave  adverse  testimony  in  favor  of  other  de- 
fendant—Sprinkles V.  Misaonil  Public  Utili- 
ties Co.,  183  8.  W.  1072. 

<E9332  (Ark.)  Where  witness  has  been  on 
stand  three  times,  and  testified  to  statements 
by  physician  contradictory  to  testimony,  re- 
fusal to  permit  him  to  be  called  again  for  that 
purpose  is  not  error.— Bridget  v.  State,  183 
S.  W.  962. 

(B)  Ctaaraeier  and  Conanot  of  'Witness. 

«=»337(6)  (»Io.App.)  Under  Rev.  St  1909,  I 
6383,  providing  that  conviction  of  a  criminal 
offense  may  be  proved  to  affect  the  credibility 
of  a  witness,  proof  of  conviction  of  defendant 
in  federal  court  for  misuse  of  the  mails  is  ad- 
missible in  a  prosecution  for  practicing  medicine 
without  a  license.— State  v.  Clement,  183  S. 
W.  1133. 

«B>340(3)  (Tex.Cr.App.)  Where  it  is  an  issue 
whether  a  witness  is  of  chaste  character,  and 
she  had  testified  that  she  was,  testimony  of  las- 


civious acts  on  liei*  part  is  admissible  as  Im- 
peachment.—Heed  V.  State,  183  S.  W.  1168. 

$=9352  (Tex.CrJ^pp.)  In  a  prosecution  for 
murder,  the  fact  that  a  'witness  after  testifying 
was  seen  talking  to  his  mother  and  sister  in  a 
"suspicious  attitude,"  without  showing  some- 
thing that  was  said  or  done  that  would  reflect 
on  his  testimony,  was  inadmissible  to  impeach 
the  testimony  of  the  witness.— Carter  v.  State, 
183  S.  W.  881. 

«s>3S2  (Tex.Cr.App.)  In  a  prosecution  for 
murder,  where  defendant  did  not  offer  to  prove 
the  reputation  for  veracity  of  a  witness  whom 
he  sought  to  impeach  for  any  time  for  12  years 
immediately  preceding  trial,  offered  testimony 
as  to  her  reputation  12  years  t>efore  was  prop- 
erly excluded  as  too  remote. — Hampton  v. 
State,  183  S.  W.  887. 

«=>357  (Mo.)  Testimony  on  direct  examination 
that  prosecutrix's  uncle  made  remarks  deroga- 
tory to  her  character  to  the  witness  was  inad- 
missible, being  particular  facts  not  proper  on 
direct  examination  as  to  character. — State  t. 
Shearon,  183  S.  W.  293. 

^=3360  (Tex.Cr.App.)  Where  defendant,  charg- 
ed with  perjury  in  having  falsely  sworn  that 
he  had  had  sexual  intercourse  with  a  woman, 
defended  on  the  ground  that  his  statement  was 
true,  evidence  as  to  her  reputation  for  chastity 
and  virtue  was  admissible. — Reed  v.  State.  183 
S.  W.  1168. 

€=>36l   (Mo.)  Bvidence  that  prosecutrix  moved 
in  the  same  society  with  accused's  sisters  until* 
discovery  that  she  was  enceinte  is  admissible  as 
rebutting   evidence   attacking  her  credibility. — 
State  V.  Shearon,  183  S.  W.  293. 

(O)  Interest  and  Bias  of  Witness. 

^»370(1)  (Mo.)  To  show  bias  of  a  witness  for 
plaintiff,  it  may  be  proved  that  she  had  on 
many  recent  occasions,  when  passing  defend- 
ants on  the  street  applied  vile  epitheta  to  and 
made  faces  at  them.— Kuapp  v.  Kaapp,  183  S. 
W.  576. 

As  evidencing  bias,  proof  of  misconduct  in  the 
courtroom  of  plaintifiTs  witnesses,  indicating 
settled  ill  will  towards  defendants,  may  be  put 
before   the   jury. — Id. 

9=3374(2)  |Tex.O.App.)  In  a  prosecution  for 
murder,  a  letter  addressed  to  a  person  not  a 
witness,  written  by  a  witness  adverse  to  ie- 
fendant,  tending  to  prove  that  he  was  suppress- 
ing and  fabricating  the  testimony,  was  admis- 
sible as  showing  the  intent  and  interest  in  the 
case,  as  well  as  an  attempt  to  suppress  or 
fabricate  the  testimony.— Carter  v.  State,  183 
S.  W.  881. 

(D)  Ineunslstent    Statements   ky   IVltaess. 

^9379(1)  (Ark.)  It  is  competent  for  accused  to 
impeach  state's  witness  by  showing  contradic- 
tory statements.— Bridger  v.  Sute,  188  S.  W. 


tory 


®=9379(2)  (Mo.App.)  Declarations  of  a  witness 
held  admissible  to  contradict  his  former  testi- 
mony to  a  different  effect— S.  W,  Noggle 
Wholesale  &  Mfg.  Co.  v.  Sellers  &  Marquis 
Roofing  Co.,  183  S.  W.  659. 
9=3387  (Tex.Civ.App.)  In  an  action  by  shippers 
of  live  stock  for  delay  in  transit,  testimony  of  a 
plaintiff,  on  cross-examination  as  to  his  testi- 
mony in  another  action,  tending  to  show  that  it 
would  take  a  longer  time  to  make  a  shipment 
from  the  shipping  point  to  destination  than  was 
testified  to  by  him,  was  admissible.— Interna- 
tional ft  G.  X.  Ry.  Co.  V.  Landa  &  Storey,  183 
S.  W.  384. 

«=>392(2)  (Tex.Civ.App.)  The  admission  in  evi- 
dence of  the  only  part  of  a  letter  written  by 
defendant's  bookkeeper  to  its  president  which 
was  contradictory  of  her  testimony  was  proper. 
— K.  Alkemeyer  Co.  v.  McCardell,  183  S.  W.  416. 
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«5s>393(l)  (Tex-Crwlpp.)  In  trial  for  Beduction,  | 
where  testimony  of  witness  for  defendant  tend- 
ed to  show  that  prosecutrix  was  not  a  virtuous 
and  chaste  female,  it  was  proper  to  allow  tes- 
timony showint?  his  contrary  statements  on  the 
former  trial.— Gleason  v.  State,  183  S.  W.  891. 

(B)   Oontradiotlon  nnd  O«rro1>orktloa  of 

«s>402  (Mo~App.)  A  party  who  introduces  a 
witness  vouches  for  his  truthfulness,  though  he 
may  by  other  evidence  show  the  facts  to  be  dif- 
ferent from  those  stated  by  the  witness.— Stro- 
ther  V.  MetropoUtan  St.  Ry.  Co.,  183  S.  W. 
667. 

«=>402  (Mo.  App.)  Party  calling  witness, 
though  not  allowed  to  impeach  him,  held  en- 
titled to  prove  a  different  state  of  facts  by  oth- 
er witnesses.— Smith  v.  Missouri  Pac.  Ry.  Co., 
183  S.  W.  701. 

$=3406  (Mo.)  Where  prosecutrix  in  a  statutory 
rape  case  based  her  testimony  as  to  her  age  on 
a  family  record,  such  record,  which  contradicted 
her,  is  admissible  to  show  that  her  testimony 
as  to  her  age  was  false. — State  v.  Arnold,  183 
S,  W.  289. 

Where  prosecutrix  In  statutory  rape  case 
based  her  testimony  as  to  her  age  on  a  family 
record,  and  contended  that  the  record  which  had 
been  in  defendant's  possession,  had  been  chang- 
ed, the  record  itself  was  admissible  in  evidence 
to  show  that  there  had  been  no  alteration.— Id. 
$=3410  (Tei.Cr.App.)  In  j)rosecution  for  »e- 
.duction,  where  defendant  introduced  testimony 
of  prosecutrix  on  the  former  trial  to  impeach 
her  as  to  any  prior  existing  promise  of  mar- 
riage, the  state  might  support  her  testimony  by 
evidence  tending  to  show  an  engagement  prior 
to  the  seduction.— Gleason  v.  State,  183  S.  W. 
891. 

«=9414(1)  (Tex.Or.App.)  In  trial  for  seduc- 
tion, where  defendant  undertook  to  show  that 
further  testimony  of  prosecutrix  on  second  trial 
was  a  recent  fabrication,  it  was  proper  to  al- 
low the  state's  counsel  to  ask  her  in  rebuttal 
whether  be  told  her  the  case  had  been  reversed 
and  that  be  wanted  to  know  the  whole  truth. — 
Gleason  v.  State,  183  S.  W.  891. 
«=34I4(2)  (Tex.  Cr.  App.)  Testimony  of  her 
mother,  that  she  had  made  statements  prior  to 
the  prosecution  agreeing  with  her  testimony  on 
the  trial,  held  admissible  on  the  credibility  of 
the  prosecutrix  and  not  permitting  her  to  cor^ 
roborate  herself.- Gleason  t.  State,  183  S.  W. 
891. 
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"Absolute  estate."— Middleton  t.  Duddlng  (Mo.) 

183  S.  W.  443. 
"Acceptance."— People's    Nat    Bank   v.    Swift 

(Tenn.)  183   S.  W.  725;    Mueller  v.  Simon 

(Tex.  Civ.  App.)   Id.  63. 
"Accomplice."— Gleason  v.  State  (Tex.  Or.  App.) 

183  S.  W.  891. 
"Action  upon  writing  for  payment  of  money  or 

proi)erty." — Parker-Washington  C!o.  v.   Den- 

nison  (Mo.)  183  S.  W.  1041. 
"Actual    malice."— Southwestern    Telegraph    & 

Telephone  Co.  v.  Wilkins  (Tex.  Civ.  App.) 

183  S.  W.  429. 
"Alcoholic  liquors."- C.  J.  Lincoln  Co.  t.  State 

(Ark.)  183  S.  W,  173. 
"All  during  the  day."— City  of  Waxahachie  v. 

Missouri,  K.  &  T.  Ry.  Co.  of  Texas  (Tex. 

Civ.  App.)  183  S.  W.  61. 
"All   property   and   estate."— Morgan   Bros.   v. 

Dayton  Coal  &  Iron  Co.  (Tenn.)  183  S.  W. 

1019. 
"Amount    in    controversy."— Tinsley    v.    Jones 

(Ky.)  183  S.  W.  549. 
"Annuity."— Guthrie    v.    Guthrie's    Bx'r    (Ky.) 

183  8.  W.  221. 
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W.  737. 
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dale  Packet  Co.  (Ark.)  183  S.  W.  750. 
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(Mo.)  183  S.  W.  328. 
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"Debt."— Broussard  v.  Wilson  (Tex.  Cir.  App.) 
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S.  W.  287. 
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inson (Ky.)  183  S.  W.  480;  Allen  v.  Cham- 

beriain  (Tenn.)  Id.  1034. 
"Follow."— Taylor  v.  Metropolitan  St  Ry.  Ofc 

(Mo.  App.)  183  S.  W.  1129. 
"General  damages."— Lewisburg  &  N.  R.  Ca  t. 

Hinds  (Tenn.)  183  S.  W.  985. 
"General  legacy."— Guthrie    y.    Guthrie's    Bx'r 

(Ky.)  183  S.  W.  221. 
"Guardian."— State  ex  rel.  Tonng  y.  Cook  (Mo. 

App.)   183  S.  W.  365. 
"Habitual  drunkenness."- Williama  y.  Williams 

(Ark.)  183  S.  W.  960. 
"Heirs."— McMahill  v.  Schowengerdt  (Ma)  183 

S.  W.   G05;    Hunting  v.   Jones   (Tex.  Ciy. 

App.)   Id.  858. 
"Heirs  by  his  present  wife."— Hunting  y.  Jones 

(Tex.  av.  App.)  183  S.  W.  858. 
"Heirs    named."— Guthrie    v.     Guthrie's    Bx'r 

(Ky.)  183  S.  W.  221. 
"Heirs  of  the  body."— Hunting  y.  Jones  (Tex. 

Civ.  App.)  183  S.  W.  858. 
"Heirs  of  the  body  male." — Hunting  y.  Jones 

(Tex.  Giv.  App.)  183  S.  W.  858. 
"Implied  invitation."— Johnson  v.  Atlas  Supply 

.Co.  (Tex.  Civ.  App.)  183  a  W.  SI. 
"In   case  she  dies.'  -—Johnston  y.   Reyes  (Tex. 

Civ.  Anp.)  183  S.  W.  7. 
"Independent  contractor." — Carter  Coal  Ca  t. 

Howard  (Ky.)  183  S.  W.  244. 
"Injure."— HalfC  Ca  v.  Waugh  (Tex.  Qy.  App.) 

183  S.  W.  839. 
"Innocent  holder."- First  State  Bank  of  Amar- 

illo  V.  Jones  (Tex.)  183  S.  W.  874. 
"Insolvent"— Dudley    y.   Waldiop   (Ma   App.) 

183  S.  W.  1095. 
"Interstate  commerce." — Newkirk  y.  Pryor  (Ma 
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low  (Ky.)  183  S.  W.  470. 
**L»i8  pendens."- Henry  Wrape  Co.  t.  Cox  (Ark.) 
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"Mandamus." — State  v.  Board  of  Directors  of 
Scho<d  Dist.  of  Ashdown  (Ark.)  183  S.  W. 
747. 

"Manslaughter."— State  y.  Shuster  (Mo.)  183  S. 
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"Oust."— State  v.  Crump  (Tenn.)  183  S.  W.  505. 
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"Public."- Audubon  Country  Club  y.  Common- 
wealth (Ky.)  183  S.  W.  911. 
"Purchaser  for  yalue."— Essex  v.  Mitchell  (Tex. 
Civ.  App.)  183  S.  W.  390. 


"Recorded."— State  y.  Hurt  (Mo.)    183  S.  W. 

333. 
"Reputation."— State  v.  Taylor  (Mo.)  183  S.  W. 

299. 
"Robbery  in   first  degree."— State  v.  Williams 

(Mo.)  183  S.  W.  .•«)8. 
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WORK  AND  UBOR. 

See  Gontracte,  4=9340. 

«=»29(3)  (Tex.Civ.App.)  Verdict  of  $1,000  In 
action  against  testamentary  trustee  for  services 
in  caring  for  a  beneficiary  during  her  last  ill- 
ness, held  not  excessive.— McLean  v.  Breen,  183 
S.  W.  394. 

WRITS. 

See  Attachment;  Certiorari;  Execution;  Gar- 
nishment ;  Habeas  Corpus ;  Injunction ;  Jus- 
tices of  tlie  Peace,  ®=>194 ;  Mandamus ;  Pro- 
hibition;    Quo    Warranto;     Sequestration. 

Of  error,  see  Appeal  and  Error. 


WRONGFUL  DEATH. 


See  Death. 
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391* Tex.  Ct.  A. 

384* Tex.  Ct.  A. 

399* Tex.  Ct.  A. 

404* Tex.  Ct.  A. 

416* Tex,  Ct.  A. 

421* Tex.  Ct.  A. 

429*  Tex.  Ct.  A. 

481'*  Tex.  Ct.  A. 

431«* Tex.  Ct.  A. 

437*  Tex.  Cr.  R. 

438* Tex.  Cr.  R. 

438»  Tex.  Cr.  R. 

439*  .......Tex.  Cr.  R. 

440* Tex.  Cr.  R. 

4a 107  Tex.  620 

443* Mo 

469 169  Ky.  132 

461 169  Ky.  126 

464; 169  Ky.  163 

466 169  Ky.  167 

468 169  Ky.  160 

469 169  Ky.  138 

470 169  Ky.  140 

473 169  Ky.  188 

476 169  Ky.  224 

479» 169  Ky.  233 

479« 169  Ky.  198 

481 169  Ky.  237 

483 169  Ky.  213 

488 169  Ky.  146 

489 169  Ky.  121 

492' 169  Ky.  158 
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492* 169  Ky.  166 

494 169  Ky.  234 

496 169  Ky.  204 

499 168  Ky.  734 

602 169  Ky.  194 

606 134  Tenn.  121 

610 134  Tenn.  VI 

617 134  Tenn.  93 

620 134  Tenn.  107 

624 123  Ark.  272 

52S 122  Ark.  418 

527 122  Ark.  266 

629' 169  Ky.  337 

629< 169  Ky.  160 

632 169  Ky.  174 

638 169  Ky.  323 

641 169  Ky.  243 

542 169  Ky.  363 

645 169  Ky.  308 

649' 169  Ky.  279 

649* 169  Ky.  260 

653 169  Ky.  246 

556 169  Ky.  258 

B60*  Mo. 

663*  Mo. 

572*  Mo. 

674*  Mo. 

676*  Mo. 

678*  Mo. 

580 267  Mo.  91 

684*  Mo. 

587*  Mo. 

589*  Mo. 

B94*  Mo. 

598 »7  Mo.  249 

608*  .......: Mo. 

606*  Mo. 

608 167  Mo.  104 

6U 267  Mo.  268 

617*  Mo. 

623*  Mo. 

626 267  Mo.  117 

6S m  Mo.  130 

631*  Mo. 

636 m  Mo.  A.  249 

643*  Mo.  A. 

644*  Mo.  A. 

648*  Mo.  A. 

651*  Mo.  A. 

658*  Mo.  A. 

665 192  Mo.  A.  624 

666*  Mo.  A. 

667*  Mo.  A. 

658*  Mo.  A. 

659*  Mo.  A. 

666'*  Mo.  A. 

e66> 192  Mo.  A.  609 

669* Mo.  A. 

670 192  Mo.  A.  502 

673*  Mo.  A. 

676*  Mo.  A. 

67(>*  Mo.  A. 

676"  Mo.  A. 

679* Mo.  A. 

681*  Mo.  A. 

682*  Mo.  A. 

687*  Mo.  A. 

690*  Mo.  A. 

691 194  Mo.  A.  14 

694 192  Mo.  A.  661 

697*  Mo.  A. 

701*  Mo.  A. 

703*  Mo.  A. 

704*  Mo.  A. 

707 192  Mo.  A.  628 

709*  Mo.  A. 

710*  Mo.  A. 

713*  Mo.  A. 

715 194  Mo.  A.   9 

717'*  Mo.  A. 

717«*  Mo.  A, 

718 193  Mo.  A.  665 

720 134  Tenn.  199 

726 134  Tenn.  176 

728 134  Tenn.  188 

731 134  Tenn.  169 

733 134  Tenn.  149 

736 134  Tenn;  Hi 

736 184  Tenn.  164 

737 134  Tenn.  144 

739 134  Tenn.  221 

741 122   Ark.  461 
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743 122   Ark.  4S 

746 122   Ark.  349 

746 122   Ark.  346 

747 122   Ark.  337 

748 122   Ark.  429 

751 123   Ark.  22» 

754t 122   Ark.  6U 

756t 122  Ark.  611 

766 128  Ark.  S16 

7CT 122  Ark.  467 

768 122   Ark.  353 

761 122   Ark.  308 

763 122   Ark.  341 

765 121   Ark.  626 

768 122   Ark.  326 

770 122   Ark.  357 

771t 122   Ark.  6U 

773*    Tex.  Ct.  A. 

776*    Tex.  Ct.  A. 

780*    Tex.  Ct.  A. 

783*    Tex.  Ct.  A. 

786*    Tex.  Ct.  A. 

787*    Tex.  Ct.  A. 

792*    Tex.  Ct.  A. 

794*    Tex.  Cv.  A. 

796*    Tex.  Ct.  A. 

802*   Tex.  Ct.  A. 

803*    Tex.  Ct.  A. 

806*    Tex.  Ct.  A. 

807*    Tex.  Ct.  A. 

810*    Tex.  Ct.  A. 

814*   Tex.  Ct.  A. 

819*    Tex.  Ct.  A. 

823*    Tex.  Ct.  A. 

826*    Tex.  Cv.  A. 

827*    Tex.  Cv.  A. 

829*   Tex.  Cv.  A. 

833*    Tex.  Cv.  A. 

836*    Tex.  Cv.  A. 

839"    Tex.  Cv.  A. 

839«*    Tex.  Cv.  A. 

846*    Tex.  Cv.  A. 

880*    Tex.  Cv.  A. 

852*    Tex.  Cv.  A. 

864*    Tex,  Cv.  A. 

857*    Tex.  Cv.  A. 

868*  Tex.  Cv.  A, 

862*    Tex.  Cv.  A. 

866*    Tex.  Cv.  A. 

867*    Tex.  Cv.  A. 

874 107    Tex.  623 

881*    Tex.  Cr.  R. 

884*    Tex.  Cr.  R. 

SSO"*    Tex.  Cr.  R. 

888**    Tex.  Cr.  R. 

887*    Tex.  Cr.  R. 

891*    Tex.  Cr.  R. 

897 169   Ky.  839 

898 169  Ky.  172 

900 169  Ky.  342 

901 168  Ky.  280 

903' 169    Ky.  384 

9b8« 169    Ky.  815 

906 169   Ky.  269 

911 149   Ky.  399 

913 169   Ky.  405 

916 169   Ky.  386 

921 169  Ky.  330 

925 169  Ky.  296 

930 166   Ky.  239 

931 169    Ky.  367 

933 169   Ky.  345 

937 169  Ky.  860 

940 169   Ky.  377 

943 169  Ky.  410 

949 169  Ky.  286 

954 122  Ark.  440 

956 122  Ark.  446 

967 122  Ark.  379 

959' 123    Arx.  374 

959t 122  Ark.  (11 

960 122   Ark.  370 

962 122  Ark.  891 

964 122   Ark.  366 

965. .i 122   Ark.  468 

966 122   Ark.  876 

967 123  Ark.  363 

968t :122   Ark.  6U 

969 122  Ark.  401 

971t 122  Ark.  6U 

973 .122  Ark.  407 

977 122  Ark.  477 
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978 122   Ark.  M2 

979 121   Ark.     33 

980 122    Ark.  436 

981 in    Ark.  516 

983 134   Tenn.  285 

986 134  Tenn.  2S3 

1004 134  Tenn.  370 

lOOS 134  Tenn.  37S 

1008 134  Tenn.  387 

lOU 134  Tenn.  397 

1012 134  Tenn.  402 

1019 134  Tenn.  228 

1032 134  Tenn.  423 

1034 134  Tenn.  438 

103T*    Mo. 

1041 267   Mo.  199 

1066 K7  Mo.     78 

1068*   Mo. 

1068 2S7   Mo.  1S3 

1070*  I..MO.  A. 

ion*  Mo.  A. 

1072*  Mo.  A. 

1077*  Mo.  A. 

1079*  Mo.  A. 

1083 1»4  Ho.  A.«S 

1086 193  Mo.  A.  340 

1088*  Mo.  A. 

1090*   Mo.  A. 

1091 193  Mo.  A.  319 

1068* Mo.  A. 

1095*  Mo.  A 

lOS*'*   Ma  A. 

10»9»»  Mo.  A. 

U02*  Ma  A. 

1106* Mo.  A. 

1108*  Mo.  A. 

1107 192  Mo.  A.  E&l 

UU US  Mo.  A.  (34 

U33* Ma  A. 

U1T» Ma  A. 

im* Mo.  A. 

1123* Ma  A- 

U2(* Mo.  A 

U27* Ma  A. 

1129* Ma  A. 

1133'*  Ma  A. 

113^  Mo.  A. 

1137 191  Ma  A.  290 

1142* Tex. 

U43 107    Tex.  653 

U44' 106  Tex.  439 

1144* Tex.  Cr.  R. 

115J*  Tex.  Cr.  R. 

USS*   Tex.  Cr.  R. 

1168*   Tex.  Cr.  R. 

11(0*   Tex.  Cr.  R. 

U62*   Tex.  Cr.  R. 

1168*    Tex.  Cr.  R. 

1172*   Tex.  Cr.  R. 

1180*   Tex.  Cr.  R. 

1182*   Tex.  Cv.  A. 

1183*   Tex.  Ct.  A. 

1184*  Tex.  Cv.  A. 

1185*   Tex.  Cv.  A. 

U87*  Tex.  Cv.  A. 

1188*  Tex.  Cv.  A. 

1189*  Tex.  Cv.  A. 

1191*  Tex.  Cv.  A. 

1»S*  Tex.  Ct.  A. 

U96*  Tex.  Ct.  A. 

1198'*    Tex.  Cr.  R. 

1198*    Tex.  Cr.  R. 

1198*  Tex.  Cr.  R. 

USS"   Tex.  Ct.  R. 

1198*   Tex.  Ct.  R. 

1198*   Tex.  Cv.  A. 

IISS* Ill    Ark.5S8 

1199> U6  Ark.  »8 

1189* US   Ark .600 

1199< 116    Ark.  606 

VM' US    Ark.  588 

1198* .U7    Ark.e« 

1199' US    Ark- 605 

1U9* US   Ark.6» 

U99» U7    Ark.  656 

1198" US    Ark.  605 

1189" US    Arteas 

lUB" US    Ark.  6(5 

lUS" US    Ark.  605 

IIW* lU    Ark.  SiB 

mV* US    Ark.  SOS 


*Not  reported  In  SUU  Reports,    t  Not  reported  In  (uU  In  Official  Reports ;  reported  In  tuU  in  th«.SoaUiweqtera  Bepoitar. 
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